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HATCHER  T.  NATIONAL  ANNUITY 
ASS'N. 

(Kansas    City    Court    of    Appeals.      Missouri. 

Jan.,  1911.    Relieariiig  Denied  Feb. 

13, 1911.> 

InauBANCB  ({  609*)— Fbatxrnai.  Insubanck— 
Reihsukancb— Contracts— LiABiuTT. 
A  contract  by  a  fraternal  insurance  order, 
whereby  It  assnmes  the  obligation  of  a  benefit 
certificate  issued  by  another  order  and  agrees 
to  pay,  on  the  death  of  the  member,  the  sum 
set  out  "on  the  face  of  the  original"  certificate, 
binds  the  order  to  i>8y  the  amount  called  for 
in  the  original  certificate,  unaffected  by  any 
rider  increasing  the  benefits  oi  the  certificate 
attached  pursuant  to  a  by-law  of  the  original 
maker  of  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
l>ec.  Dig.  {  699.*] 

Appeal  from  Circalt  Court,  Livingston 
County;  Arch.  B.  Davis,  Judge. 

Action  by  Lucy  A.  Hatciier  against  the 
National  Annuity  Association.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

David  O.  Flnley  and  F.  8.  Hudson,  for  ap- 
pellant   Scott  J.  Miller,  for  respondent 


BHOADDUS,  P.  J.  This  Is  a  suit  to  re- 
cover on  a  fraternal  benefit  certificate.  In 
1905  there  was  organized  under  the  laws  of 
Missouri  a  fraternal  benefit  society,  called 
the  Loyal  Knights,  with  headquarters  at 
Chilllcothe.  But  as  the  organization  did  not 
prosper,  in  1007  a  certain  number  of  its 
members  transferred  their  allegiance  and 
membership  to  the  National  Annuity  Associa- 
tion, among  which  was  Guy  F.  Hatcher,  the 
holder  of  the  certificate  in  suit  The  cer- 
tificate as  originally  issued  by  the  Loyal 
Knights  provided  for  a  payment  at  death  of 
10  times  the  monthly  mortuary  assessments 
be  shall  have  paid  into  the  order  previous 
to  bis  death,  not  exceeding  the  sum  of  $2,000. 
On  August  1.  1906,  the  Loyal  Knights  Issued 
what  are  called  "riders"  to  its  members,  in- 
creasing the  possible  benefits,  and  such  a  rid- 
er was  Issued  to  Hatcher,  Increasing  the 
benefits  on  his  certificate  from  10  to  23  times 
the  total  sum  be  should  pay  into  the  mortu- 
ary fund  of  the  society.  When  Hatcher  and 
others  transferred  their  membership  and  al- 


legiance to  the  appellant  association.  It  Is- 
sued the  following  document  denominated: 
"Certificate  of  Assumption.  This  is  to  cer- 
tify that  in  consideration  of  the  assumption 
by  the  National  Annuity  Association  of  Kan- 
sas City,  Missouri,  of  the  benefit  certificate 
Issued  by  the  Loyal  Knights,  of  Chilllcothe, 
Missouri,  above  described,  the  undersigned 
member  transfers  Us  membership  to  the 
National  Annuity  Association,  assumes  Its 
obligations  and  agrees  for  himself  and  bene- 
ficiaries, to  abide  by  the  laws  of  said  asso- 
ciation now  in  force,  or  that  may  hereafter 
be  adopted.  It  'is  agreed  and  understood, 
however,  that  the  amount  to  be  paid  at 
death,  by  the  National  Annuity  Association, 
will  be  the  same  as  that  set  out  on  the  face 
of  the  original  benefit  certificate  issued  by 
the  Loyal  Knights,  to  which  a  copy  of  this 
agreement  Is  attached,  less  only  amounts  pre- 
viously paid  for  disability  or  other  benefits." 
There  was  much  evidence  introduced  as  to 
whether  the  by-law  of  the  Loyal  Knights 
providing  for  the  "rider"  Increased  the  bene- 
fits on  certificates  from  10  to  23  times  the 
total  sum  paid  by  the  member  into  the  mor- 
tuary fund  of  the  society.  The  case  was 
tried  before  the  court  without  the  aid  of  a 
Jury. 

As  we  consider  the  case,  it  was  immaterial 
whether  said  by-law  was  legally  adopted  or 
not  The  contract  between  the  heceased 
member  and  the  appellant  governs  the  de- 
fendant's liability.  It  is  a  plain,  simple  con- 
tract which  contains  the  unambiguous  stipu- 
lation that  "the  amount  to  be  paid  at  death, 
by  the  National  Annuity  Association  will  be 
the  same  as  set  out  on  the  face  of  the  orig- 
inal benefit  certificate  Issued  by  the  Loyal 
Knights."  The  original  benefit  certificate  on 
its  face  provides  for  a  payment  at  death  of 
10  times  the  monthly  mortuary  assessments 
paid  by  the  member.  Under  the  written  con- 
tract of  assumption,  10  times  the  monthly 
mortuary  assessments  paid  by  the  member 
constitutes  the  full  measure  of  plaintiff's  re- 
covery. 

We  have  examined  respondent's  motion  to 
dismiss  the  appeal,  but  do  not  think  the 
causes  assigned  are  suffliclent  to  Justify  the 
court  In  sustaining,  and  it  is  therefore  over- 
ruled.    The  case  is  therefore  reversed  and 
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remanded,  with  directions  to  tbe  court  to  ren- 
der jndgment  in  accordance  with  tbls  opin- 
ion.   All  concar. 


CENTRAL  COFFEE  &  SPICB  CO.  t.  WBL- 
BORN. 

(Kansas   City   Court    of   Appeala      Missouri. 

Jan.,  Idll.    Rehearing  Denied  Feb.  IS, 

1911.) 

1.  Attachment  (J  368*)— Wbonofol  Attach- 
ment—Pbopebtt  OF  Thibd  Pebson— Ac- 
tion. 

An  action  for  'willfully  and  wrongfully 
causing  attachment  against  a  third  person,  to 
t)e  levied  on  plaintiff's  goods,  is  in  trespass,  and 
not  for  wrongful  attachment,  malting  existence 
of  grounds  for  attachment  immaterial. 

[EM.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  {  1344;   Dec.  Dig.  i  368.*] 

2.  Attachment  (S  376*)— Wbonofdl  Attach- 
ment—Damages. 

An  action  for  willfully  and  wrongfully 
causing  attachment  against  a  third  person,  to 
be  levied  on  plaintiff's  goods,  being  in  trespass, 
and  not  for  wrongful  attachment,  it  was  error 
to  allow  the  jury  to  consider  damages  sus- 
tained in  defending  the  attachment  suit,  which 
was  justifiable,  and  to  which  plaintiff  was  not 
a  party. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  t  1386;    Dec  Dig.  |  376.*] 

8.  Attachment  (J  877*)— Wbonoful  Attach- 
ment—Punitive Damages. 

Punitive  damages  are  recoverable  for  caus- 
ing seizure  of  one',s  goods,  knowing  them  to  be 
his.  under  attachment  against  a  third  person. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  i  1389;   De&  Dig.  g  377.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  Q.  Park,  Judge. 

Action  by  Central  Coffee  &  Spice  Com- 
pany against  F.  I.  Welbom.  Judgment  for 
plaintiff,  and  defendant  appeals.  AfSrmed, 
on  condition  of  remittitur. 

W.  F.  Rlggs,  for  appellant  W.  F.  Zum- 
brunn,  for  respondent 

BROADDUS.  P.  J.  This  la  a  snlt  for  an 
alleged  trespass.  On  February  9,  1909,  J.  W. 
Perlmau  and  the  defendant,  Welborn,  com- 
menced a  suit  in  a  Justice  court  and  sued 
out  a  writ  of  attachment  against  the  prop- 
erty of  Nancy  and  A.  I*  Welsh,  nonresidents 
of  the  state  of  Missouri.  A.  L.  Welsh,  the 
president  of  the  plaintiff  corporation,  was 
in  the  possession  of  a  store  of  goods  in  Kan- 
sas City,  Mo.  When  the  constable  came  to 
tbe  store,  he  asked  Welsh  who  owned  the 
goods.  He  told  him  that  he,  Welsh,  owned 
them.  Tbe  constable  then  Informed  him 
that  be  bad  a  writ  of  attachment  and  of 
his  Intention  to  levy  on  them.  Welsh  then 
informed  the  constable  that  the  goods  be- 
longed to  tbe  plaintiff  herein,  the  Central 
Coffee  te  Spice  Company.  The  constable 
levied  the  attachment  on  the  goods,  but  in- 
formed Welsh  that,  if  they  were  the  prop- 
erty of  said  company,  he  would  release  them, 


if  he  would  make  an  affidavit  to  that  effect 
This  was  agreed  to,  and  an  attorney  was 
sent  for,  and  in  about  two  hours  afterwards 
the  afSdavlt  was  prepared  and  executed,  and 
tbe  constable  released  the  goods.  At  tbe 
same  time  tbe  constable  made  a  statutory 
levy  on  20  shares  of  stock,  standing  in  the 
name  of  A.  £>.  and  Nancy  Welsh. 

There  was  evidence  tending  to  show  that 
when  tbe  constable  came  to  levy  on  the 
goods,  be  was  accompanied  by  the  defend- 
ant. Welsh  was  asked  whether  defendant 
made  any  remark  regarding  the  attachment 
suit,  and  what  be  intended  to  do  after  the 
constable  came  back  and  released  to  him 
the  key  to  the  store.  "A.  Why,  he  said  if 
he  could  not  get  it  one  way,  be  would  get  it 
another,"  ref wring,  we  presume,  to  bis  debt 
Witness  farther  testified  that  defendant  was 
"very  angry,  and  mad  all  the  time  he  was 
there."  He  was  allowed  to  state  over  the 
defendant's  objection  that  he  paid  $35,  as  a 
fee  to  his  lawyer  to  get  the  property  releas- 
ed. He  was  allowed  to  state  over  defend- 
ant's objections  whether  he  lost  any  of  the 
time  of  bis  employes  during  the  existence 
of  the  levy.  His  answer  was  that  he  had 
three  employes,  and  that  he  lost  their  serv- 
ices for  the  afternoon  of  that  day;  that  he 
paid  one  of  them  at  the  rate  of  $10.50,  and 
the  other  two  $13,  a  week.  The  constable 
was  called  to  testify  as  to  tbe  levy,  to  which 
defendant  objected.  His  testimony  is  about 
as  stated  by  Welsh.  He  also  testified  over 
tbe  objections  of  defendant  that  defendant  di- 
rected -  him  to  levy  on  the  goods.  The  de- 
fendant showed  that  the  attachment  was 
sustained,  and  Judgment  rendered  on  tbe 
demand,  as  against  the  said  certificate  of 
stock  in  tbe  plaintiff  corporation. 

The  court  instructed  the  Jury,  In  substance, 
if  they  found  that  defendant  knew  that  tbe 
goods  were  tbe  property  of  plaintiff  and  di- 
rected tbe  constable  to  seize  them  under  the 
writ  of  attachment,  their  verdict  should  be 
for  plahitiff,  and  they  should  assess  its  re- 
covery in  such  sum  as  would  compensate  it 
for  all  damages  and  loss,  as  described  in 
the  evidence;  and  that  in  assessing  such 
damages  by  way  of  compensation,  they  were 
at  liberty  to  take  Into  consideration  tbe  value 
and  amount  of  money  and  time  expended  in 
defending  said  attachment  suit  if  any,  not 
to  exceed  $50 ;  and,  further,  that  if  tbe  Jury 
believed  from  the  evidence  that  defendant 
knowing  the  goods  levied  upon  belonged  to 
plaintiff,  did  maliciously  and  wrongfully  di- 
rect and  secure  a  levj-  upon  the  goods  of 
plaintiff,  that  in  addition  to  the  actual  dam: 
ages  sustained  by  the  plaintiff,  they  might 
assess  punitive  damages  in  such  sum  as  they 
might  think  proper,  not  exceeding  $500,  as 
a  warning  to  others.  The  jury  returned  a 
verdict  for  $50  compensatory  damages,  and 
for  $2S0  punitive  damages. 
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Tbe  appellant  InBists  that  the  petition  does 
not  state  a  cause  of  action,  for  the  reason, 
from  what  we  gather  from  his  argument, 
that  It  does  not  allege  that  the  prosecution 
was  without  probable  cause.  It  seems  that 
appellant  entertains  the  idea  that  this  is 
an  action  for  the  wrongful  suing  out  and 
prosecution  of  the  attachment  But  it  is  not 
such.  The  facts  alleged  in  the  petition  make 
the  case  one  for  trespass  vi  et  armis.  And 
be  farther  insists  that,  as  the  attachment 
was  sustained,  the  plaintiff  was  not  entitled 
to  recover.  But  tbe  gist  of  the  causa  of 
action  as  set  forth  Is  that  the  defendant 
willfully,  maliciously,  and  wrongfully  caused 
the  constable,  under  the  writ  of  attachment 
issued,  to  seize  plaintiff's  goods,  well  knowing 
that  they  belonged  to  the  plaintiff.  This  was 
a  statement  of  a  cause  of  action  in  trespass, 
and  not  for  wrongful  and  malicious  prosecu- 
tion of  the  attachment. 

Tbe  court  seemed  to  Iiave  fallen  into  the 
error  that  the  action  was  for  wrongful  pros- 
ecution of  the  attachment,  in  telling  the 
Jury  to  take  into  consideration  any  damages 
plaintiff  may  have  sustained,  and  money 
expended  in  defending  the  damage  suit  As 
tbe  defendant  sustained  tbe  attachment  and 
recovered  Judgment  against  the  said  shares 
of  stock,  it  was  a  successful  and  Justifiable 
proceeding,  and  plaintiff  suffered  no  injury 
thereby.  And,  moreover,  be  was  not  a  party 
to  tbe  litigation  in  any  way,  as  he  neither 
pleaded,  nor  was  he  impleaded,  in  the  cause. 
Tbe  action  stated  was  not  for  the  wrongful 
snlng  out  and  prosecution  of  the  attachment, 
but  was  specifically  one  for  causing  the  writ 
therein  to  be  wrongfully  levied  on  goods  of 
plaintiff,  who  was  not  a  party  to  tbe  pro- 
ceedings. If  the  defendant  caused  the  con- 
stable to  seize  plaintitrs  goods,  knowing  that 
they  were  its  property,  the  act  was  wrongful. 
Intentional,  and  malicious,  and  without  ex- 
case  or  Justification;  all  of  which  was  a  mat- 
ter for  the  Jury. 

The  instruction  to  the  Jury  that  they  might 
allow  punitive  damages  was  proper  under 
the  allegations  and  evidence.  The  rule  in 
snch  cases  is  stated  in  Buckley  v.  Knapp, 
48  Mo.  152,  to  be  that:  "In  all  actions  for 
tort  whether  for  assault  and  battery,  or  for 
trespass  or  libel  or  Blander,  where  there  are 
drcnmstances  of  oppression,  malice,  or  neg- 
ligence, exemplary  damoges  are  allowed  not 
only  to  compensate  the  sufferer,  but  to  pun- 
ish the  offaider."  Baxter  v.  MagiU,  127  Mo. 
ATp.  392,  105  S.  W.  679. 

Many  errors  are  assigned  by  appellant 
which  we  consider  immaterial. 

For  error  noted,  the  cause  will  stand  re- 
versed and  r^anded,  unless  the  respondent 
wltbln  10  days  enters  a  remittitur  of  $50, 
allowed  as  comjwnsatory  damages  by  the  Ju- 
ry. If  such  remittitur  be  made,  the  cause 
■will  stand  affirmed.   All  concur. 


PAUL  V.  UNITED  RTS.   CO.  OF 

ST.  LOUIS. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

3,  1911.    Rehearing  Denied  Feb.  6,  1911.) 

1.  Stkebt  Railroads  (I  112*)— Iwjubt  to 
Pkdestkian  —  Last  Olkab  Chancb  — EIvi- 

DKNCE. 

Where  the  evidence  in  an  action  for  person- 
al injuries  to  plaintiff  by  being  struck  by  a 
street  car  does  not  show  how  far  away  the  car 
was  when  the  plaintiff  started  to  cross  the 
tracks,  nor  the  distances  in  which  a  car  run- 
ning at  a  high  si^ed  could  be  stopped,  the  last 
chance  doctrine  is  without  bearing,  since  for 
that  the  plaintiff  must  prove  that,  after- peril 
arises,  the  defendant  by  ordinary  care  could 
have  averted  injury  to  plaintiff,  and  failed  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  i§  227,  228;  Dec.  Dig.  I 
112.*] 

2.  Stbeet  Railboads  (|  98^— Oontkibutobt 
Neolioencb— PiBBSONs  Cbosbiro  Tracks. 

Where  a  person  alighted  from  a  north- 
bound car  and  looked  north,  while  still  behind 
the  car,  to  see  whether  any  south-bound  car 
was  approachine,  being  able  to  see  for  40  feet, 
and  then  crossed  over  to  the  south-bound  track, 
about  6  feet,  and  did  not  look  again  until  he 
was  upon  the  south-bound  track  and  an  ap- 
proaching car  was  so  near  that  a  collision  was 
unavoidable,  he  was  guilty  of  contributory  neg- 
ligence. 

[EJd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §J  207,  208;   Dec.  Dig.  |9&*] 

3.  Stbket  Railboads  (S  98*)— Injdbies  to 
Pebson  Crossing  Tbacks  —  Contributobt 
Neolioencb. 

When  a  person  about  to  cross  a  track  could 
look  and  discover  tbe  true  facts  as  to  whether 
a  car  was  approaching,  he  has  no  right  after 
looking,  while  at  a  distance  from  the  track,  to 
go  ahead  on  the  presnmption  that  a  car  will 
not  approach  at  a  high  rate  of  speed. 

[Ed.  Note.— For  .other  cases,  see  Street  Rail- 
roads, Cent  Dig.  K  207,  208 ;    Dec  Dig.  i  9a*] 

4.  Stbeet  Railboads  (|  112*)— Actions  fob 
Injuries  —  Presumptions  —  Reliance  on 
Speed  C«dinance. 

Where  tbe  plaintiff  in  an  action  for  person- 
al injuries  did  not  show  that  be  was  familiar 
with  the  provisions  of  a  spe^  ordinance  or 
that  he  relied  on  it,  it  will  not  be  presumed,  in 
excuse  of  contributory  negligence,  that  the  plain- 
tiff relied  on  its  observance. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  227,  228;  Dec.  Dig.  i 
112.*] 

Appeal  from  St  Louis  Circuit  Court; 
James  B.  Withrow,  Judge. 

Action  by  George  M.  Paul  against  tbe 
United  Railways  Company  of  St  Louis. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

This  is  an  action  in  which  appellant  sued 
for  damages  for  personal  injuries  caused  by 
a  collision  with  a  street  car  of  tbe  respond- 
ent in  tbe  city  of  St.  Louis.  After  bearing 
the  evidence  for  tbe  plaintiff,  tbe  court  sus- 
tained a  demurrer  to  the  same,  and  directed 
the  Jury  to  return  a  verdict  for  the  defend- 
ant, from  which  action  the  plaintiff  appealed 
to  the  St.  Louis  Court  of  Appeals,  and  the 
cause   has   been   transferred   to   this  court 
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The  appellant  prepared  and  filed  his  abstract 
and  brief  In  this  court,  and  did  not  by  mo- 
tion or  otherwise  question  the  Jurisdiction 
of  this  court  to  hear  and  determine  this 
cause. 

The  plaintiff's  petition  charges  that  the 
defendant  Is  a  corporation  conducting  a 
street  railway  on  public  thoroughfares  In 
the  city  of  St  Louis,  Mo.,  and  carrying  pas- 
sengers for  hire  by  means  of  electric  cars; 
that  -while  plaintiff  on  January  29,  ltt09, 
was  crossing  De  Hodlamont  avenue  at  or 
near  the  south  side  of  the  Intersection  of 
North  Mlnerra  avenue  with  De  Hodlamont 
avenue,  defendant's  servants  In  charge  of 
Its  south-bound  car  of  the  Hamilton  avenue 
line  carelessly  and  negligently,  and  without 
using  any  care  to  watch  for  persons  on  de- 
fendant's track  at  said  crossing  of  Minerva 
and  De  Hodlamont  avenues,  or  moving  to- 
ward it  and  in  danger  of  being  injured 
by  said  car,  and  without  using  any  care  to 
control  the  movements  of  said  car,  or  stop 
same  to  avoid  Injury  to  the  plaintiff,  and 
whilst  running  said  car  at  a  high  and 
reckless  rate  of  speed,  caused  and  suffer- 
ed said  car  to  strike  plaintiff  violently,  and 
hurl  him  down  In  front  of  and  beneath 
said  car,  and  drag  and  crush  plaintiff,  where- 
by plaintiff  was  severely  bruised  and  wound- 
ed and  injured.  The  petition  then  alleges 
the  violation  of  the  vigilant  watch  ordinance 
(section  1864,  Rev.  Code  St  Louis  1907), 
Which  requires  that  motormen  and  conduc- 
tors of  street  cars  must  keep  a  vigilant 
watch  for  persons  on  foot, '  either  on  the 
track  or  moving  toward  It  and  upon  the 
first  appearance  of  dangep  to  such  persons 
to  stop  the  car  within  the  shortest  time 
and  space  possible,  and  that  such  violation 
directly  caused  plaintiff's  injury.  The  pe- 
tition for  a  third  and  further  assignment  of 
negligence  charges  the  violation  of  an  or- 
dinance of  the  city  of  St  Louis  (section 
1870,  Rev.  Code  St  Louis  1907)  which  pro- 
vides that  whenever  any  car  is  about  to 
pass  another  car  going  In  the  opposite  di- 
rection, at  a  point  where  it  Is  permissible 
to  passengers  to  alight  from  or  to  board  a 
car,  said  car  shall  proceed  at  a  rate  of  speed 
not  to  exceed  three  miles  an  hour,  and  that 
the  violation  of  said  ordinance  directly  caus- 
ed the  car  in  question  to  strike  and  Injure 
plaintiff.  The  answer  was  a  general  denial, 
and  a  plea  that  plaintiff  was  guilty  of  con- 
tributory negligence  In  stepping  on  the  track 
immediately  in  front  of  an  approaching  car, 
and  so  close  thereto  that  the  same  could  not 
have  been  stopped  in  time  to  have  averted 
the  collision.  Plaintiff's  reply  was  a  general 
denial. 

Evidence  introduced  by  the  plaintiff  tend- 
ed to  prove  the  following  facts:  De  Hodla- 
mont avenue,  on  which  are  the  double  tracks 
of  the  defendant's  Hamilton  line,  runs  north 
and  south  in  the  city  of  St  Louis,  and  Mi- 
nerva avenue  runs  east  and  west,  but  there 
ts  an  offset  in  Minerva  avenue  where  it  in- 


tersects De  Hodlamont  avenue.  The  part  of 
Minerva  avenue  which  leads  into  De  Hodla- 
mont avenue  from  the  west,  sometimes  call- 
ed North  Minerva,  is  about  50  feet  north  of 
that  part  of  Minerva  avenue  which  extends 
to  the  east  sometimes  called  South  Minerva, 
from  De  Hodlamont  Plaintiff  was  return- 
ing to  bis  home  from  his  work,  and  at  about 
0:15  p.  m.  of  the  day  of  bis  injury — Janu- 
ary 29,  1900— he  alighted  from  one  of  de- 
fendant's north-bound  Hamilton  avenue  cars 
at  De  Hodlamont  and  North  Minerva  ave- 
nues, a  regular  stopping  place  for  passen- 
gers, with  the  intention  of  going  west  to  his 
home,  and  passed  behind  the  car  from  which 
he  alighted.  When  he  came  to  the  west  rail 
of  the  north-bound  track,  he  looked  north 
along  the  south-bound  track,  and  could  see 
at  least  40  feet  to  the  north  up  the  south- 
bound track,  and  he  saw  no  car  on  said 
south-bound  track.  He  listened,  but  heard 
no  sound  of  warning  of  a  car's  approach. 
He  then  proceeded  on  his  way  across  the 
tracks  toward  the  west  side  of  De  Hodla- 
mont avenue.  When  he  came  to  the  middle 
of  the  south-bound  track,  a  south-bound  car 
came  upon  him,  and  ran  against  him,  knock- 
ing him  down  under  the  fender,  and  drag- 
ging him  50  feet  before  the  car  could  be 
stopped,  and  severely  Injuring  him.  One 
witness,  Peter  Yeakel,  testified  that  the  car 
which  collided  with  plaintiff  was  running 
about  20  miles  an  hour  at  the  time  it  struck 
plaintiff.  There  is  a  little  curve  in  the 
tracks  at  that  point  Plaintiff  looked  straight 
ahead  as  he  proceeded  westward  across  the 
tracks  after  looking  north  up  the  track  from 
the  place  above  mentioned  where  he  could 
see  that  there  was  no  south-bound  car  with- 
in 40  feet  of  him.  He  did  not  hear  the 
south-bound  car  which  struck  him  nor  any 
sound  of  gong,  or  warning  of  any  kind,  of 
its  approach.  Teakel,  who  was  a  passenger 
on  the  car  which  struck  plaintiff,  testified 
that  no  gong  or  bell  was  sounded.  Though 
It  was  dark,  plaintiff  does  not  contend  that 
he  could  not  have  seen  the  car  more  than 
40  or  50  feet  if  no  obstruction  had  been  In 
the  way.  He  thought  there  was  no  need  of 
looking  to  a  greater  distance  for  a  car. 
His  ordinary  gait  was  four  miles  an  hour, 
and  he  had  several  times  compared  the 
speed  of  moving  street  cars  with  the  speed 
he  was  making  afoot  Plaintiff  testified 
that  after  he  looked  the  first  time  and  con- 
tinued to  go  on,  he  was  thinking  of  getting 
home;  that  he  was  thinking  about  a  street 
car,  and  whether  he  had  time  to  cross  after 
he  looked;  and  that  he  thought  of  this  be- 
cause he  was  in  the  habit  of  crossing  a 
double  track.  He  did  not  hear  the  car  com- 
ing, and  he  was  listening.  It  was  then  light 
enough  to  see  an  object  50  or  100  yards  awnv 
if  it  was  large  enough.  In  the  opinion  of 
one  witness,  as  we  have  stated,  the  speed 
of  the  car  was  20  miles  an  hour,  but  there 
was  no  evidence  tending  to  prove  within 
what  distance  a  car  running  at  that  rate  of 
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speed  conld  have  been  etopped,  nor  was 
there  any  evidence  tending  to  show  how  far 
the  car  was  from  the  plaintiff  when  he  en- 
tered the  danger  zone,  and  there  Is  there- 
fore no  room  for  the  application  of  the  last 
chance  doctrine.  The  speed  ordinance  count- 
ed on  In  the  petition  was  Introduced  In  evi- 
dence, but  there  was  no  evidence  tending 
to  show  that  plaintiff  was  aware  ot  the  pro- 
visions of  said  ordinance  and  relied  upon 
the  same. 

Hall  &  Dame,  for  appellant  T.  B.  Fran- 
da  and  R.  E.  Blodgett  (Boyle  &  Priest,  ot 
ooonsel),  for  respondent 

NIXON,  P.  J.  (after  stating  the  facts  as 
above).  1.  As  to  the  last  chance  doctrine,  it 
may  be  said  that  there  Is  not  a  scintilla  of 
evldoice  proving,  or  tending  to  prove,  how 
far  the  car  was  from  the  point  of  the  colli- 
sion when  the  plaintiff  emerged  from  be- 
hind the  north-bound  car  and  entered  the 
danger  sone,  nor  is  there  any  evidence  as 
to  the  distance  In  which  a  car  running  at 
the  rate  of  speed  this  car  is  said  to  have 
been  running  (20  miles  an  hour)  could  have 
been  stopped,  and  there  was  therefore  no 
showing  that  the  car  could  have  been  stop- 
ped in  time  to  have  averted  the  collision,  aft- 
er plaintiff  placed  himself  in  a  position  of 
peril.  The  humanitarian  or  last  chance  doc- 
trine is  realistic  In  Its  operation,  and  seizes 
hold  of  conditions  that  actually  exist  at  the 
time  of  the  injury,  and  does  not  apply  to 
conditions  that  could,  or  should,  exist ;  and, 
in  order  to  recover  under  it.  It  devolves  up- 
on the  plaintiff  to  prove  that  after  a  situa- 
tion of  peril  arose  the  defendant  by  the  ex- 
ercise of  ordinary  care  could  have  averted 
the  Injury  to  the  plaintiff  and  failed  to  do 
so.  As  we  said  in  the  case  of  Wllkerson  v. 
St.  L.  ft  S.  F.  R.  Co.,  140  Mo.  App.,  loc.  clt 
316,  124  S.  W.  543:  "As  there  are  no  tangible 
facts  or  circumstances  to  show  where  the 
deceased  went  on  the  track  or  so  near  it  as 
to  imperil  his  safety,  there  is  no  proof  that 
the  engineer  could  have  stopped  bis  train 
In  time  to  have  averted  the  accident,  and, 
there  being  a  failure  to  prove  negligence,  no 
liability,  would  attach  to  the  defendant  com- 
pany." To  the  same  effect  is  Zurfluh  v. 
People's  Ry.  Co.,  46  Mo.  App.,  loc.  clt  642, 
where  the  St  Louis  Court  of  Appeals  said: 
"Now  the  difficulty  which  we  encounter  is 
that  the  plaintiff's  evidence  fails  to  show 
how  tar  away  the  car  was  when  he  started 
the  second  time  to  cross  the  track,  and  with- 
in what  distance  the  car  could  have  been 
stopped.  It  seems  to  us  that  it  was  abso- 
lutely necessary  for  the  plaintiff  to  intro- 
duce some  evidence  tending  to  prove  these 
facts.  Otherwise,  it  would  be  impossible  for 
the  jury  to  decide  intelligently  whether  the 
defendant's  servants  were  lacking  in  dili- 
gence or  not  or  whether  they  used  proper 
efforts  to  stop  the  car  or  not"    Further  ci- 


tation of  authorities  to  sustain  a  proposition 
so  self-evident  would  be  superfluous. 

2.  Plaintiff  testified  that  he  was  standing 
behind  the  north-bound  car  near  the  west 
rail  of  the  north-bound  track,  and  that  he 
looked  north  from  behind  the  car  to  see 
whether  there  was  a  car  approaching  on  the 
south-bound  track;  that  he  could  then  see 
about  40  feet  only,  the  north-bound  car  pre- 
venting him  from  seeing  farther  than  this 
along  the  track.  After  taking  this  look,  he 
crossed  the  intervening  space  between  the 
tracks — about  five  feet — going  west,  without 
looking,  and  he  did  not  look  again  for  an 
approaching  car  until  he  was  upon  the  south- 
bound track,  at  which  time  the  car  which 
struck  him  was  so  close  that  a  collision  was 
unavoidable.  He  testified  that  at  this  time 
it  was  light  enough  to  have  seen  an  object 
50  or  100  yards  away  if  it  was  large  enough, 
and  his  counsel  in  their  brief  state:  "Al- 
though It  was  dark,  plaintiff  does  not  con- 
tend that  he  could  not  have  seen  a  car  more 
than  40  or  60  feet  if  no  obstruction  bad  been 
In  the  way." 

The  law  in  regard  to  pedestrians  entering 
upon  the  tracks  of  a  railroad  company  under 
the  circumstances  shown  by  the  plaintiff's 
own  testimony  in  this  case  is  that  while  or- 
dinary care  does  not  usually  require  a  trav- 
eler to  look  and  listen  constantly  at  all 
points  of  his  approach  to  the  railroad  cross- 
ing, it  does  require  that  he  should  look  just 
before  going  upon  the  track  or  so  near  there- 
to as  to  enable  him  to  cross  before!  a  train 
within  the  range  of  his  view  going  at  the 
usual  rate  of  speed  would  reach  the  cross- 
hig.  33  Cyc.  1013.  Under  the  conceded 
facts  which  we  have  detailed,  coming  from 
the  mouth  of  the  plaintiff,  we  Iiave  a  case 
exactly  parallel  to  that  of  Giardtna  v,  St  L. 
&  M.  R.  R.  Co.,  185  Mo.  330,  84  S.  W.  928, 
in  which  our  Supreme  Court  said:  "It  may 
be  conceded  that  the  defendant  was  negli- 
gent in  running  Its  car  at  a  high  rate  of 
speed  and  without  sounding  the  gong  past  a 
standing  car  from  the  rear  of  which  the  mo- 
torman  ought  to  have  known  that  people 
were  liable  to  pass.  *  •  •  Plaintiff  was 
familiar  with  the  location,  and  also  with 
the  movements  of  the  cars.  «  •  •  From 
where  he  stood  the  body  of  the  east-bound 
car  shut  off  his  view  to  the  east  but  one  who 
was  as  familiar  with  the  movements  of  cars 
as  he  said  he  was,  in  fact,  any  man  of  com- 
mon experience  in  plaintifTs  place,  should 
have  known  that  in  a  moment  the  east- 
bound  car  would  have  gone  and  the  obstruc- 
tion to  his  vision  would  have  been  removed. 
*  *  *  His  act  in  stepping  on  or  near  the 
north  track  without  looking  for  the  west- 
bound car  was  negligence  and  it  contributed 
to  cause  the  accident."  In  the  case  of  Horn- 
steln  V.  United  Rys.  Co.,  195  Mo.,  loc.  clt 
455,  92  S.  W.  884,  4  L.  R.  A.  (N.  S.)  729,  113 
Am.  St.  Rep.  693,  the  Supreme  Court  again 
expounded  the  law  applicable  to  the  state  of 
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facta  disclosed  In  this  record,  as  follows: 
"As  was  well  said  by  Bland,  P.  J.:  •Common 
prudence  would  have  dictated  when  the  south- 
bound car  began  to  move  away  that  the 
plalntlfE  stop  for  a  moment  that  he  might 
have  an  unobstructed  view  of  the  east  track, 
and  see  whether  or  not  It  was  safe  to  pro- 
ceed across  the  street  His  failure  to  exer- 
cise this  precaution  was  negligence,  and 
there  is  no  escape  from  the  conclusion  that 
this  act  of  negligence  contributed  to  and  was 
'the  proximate  cause  of  the  Injury.  Where 
this  la  the  case,  the  law  Is  well  settled  that 
no  recovery  can  be  had.'"  In  the  case  of 
Hafner  v.  St.  Louis  T.  Co.,  197  Mo.,  loc.  dt 
201,  94  S.  W.  291,  the  law  is  declared  as  fol- 
lows: "It  is  negligence  for  a  motorman  to 
run  his  car  at  a  high  rate  of  speed  to  a 
crossing  where  pedestrians  are  liable  to  be 
when  his  view  of  the  crossing  Is  so  obstruct- 
ed by  a  passing  wagon  that  he  cannot  see 
whether  or  not  the  crossing  Is  clear,  but  it 
is  also  negligence  for  a  full-grown  man  to 
approach  a  railroad  track  behind  a  wagon 
which  so  obstructs  his  view  that  he  cannot 
see  whether  or  not  a  car  that  he  knows  is 
liable  to  be  coming  Is  actually  coming  and 
enter  upon  the  track  without  looking  or 
pausing  until  the  obstruction  to  his  view  has 
passed,  and  when  the  negligence  of  the  two 
thus  combined  to  cause  the  accident,  the 
street  railroad  company  Is  not  liable."  In 
Ross  V.  Metropolitan  St  Ry.  Co.,  125  Mo. 
App.,  loc.  clt  618,  102  S.  W.  1086,  the  Kan- 
sas City  Court  of  Appeals  said:  "The  law  is 
that  when  a  car  is  In  the  way  of  a  view  of 
the  track  In  the  direction  from  which  the 
car  is  liable  to  come,  a  person  must,  in  com- 
mon prudence,  wait  until  the  obstructing  car 
has  passed  on  so  that  he  may  then  look  to 
some  purpose."  These  cases  are  so  clearly 
identical  In  their  facts  with  those  In  the  case 
at  bar  that  we  think  they  may  be  properly 
denominated — In  the  parlance  of  respondent's 
attorneys — "spotted  mule  cases." 

8.  But  plaintiff's  counsel  contend  that  he 
was  not  guilty  of  contributory  negligence  as 
a  matter  of  law,  as  "he  took  care  to  see  he 
would  be  safe  from  a  car  running  at  a  law- 
ful rate  of  speed,  and  be  had  a  right  to  as- 
sume that  cars  would  not  be  running  at  a 
reckless  and  unlawful  rate  of  speed."  A 
person  has  no  right  to  assume  the  existence 
of  a  certain  state  of  facts,  when,  by  exer- 
cising ordinary  care,  be  could  discover  the 
true  state  of  facts ;  and  a  person  who  looks, 
while  some  distance  from  the  track,  to  see 
whether  or  not  a  car  is  approaching  and  sees 
none,  has  no  right  to  go  blindly  forward 
without  again  looking,  in  reliance  upon  the 
presumption  that  a  car  will  not  approach  at 
a  high  rate  of  speed.  As  said  in  Gumm  v. 
K.  C.  B.  Ry.  Co.,  141  Mo.  App.,  loc.  clt  314, 
12B  a  W.  796:  "Plaintiff  argues  that  she 
was  Justified  In  presuming  that  the  train  was 
not  running  to  exceed  six  miles  an  hour. 
No  presumption  gave  her  the  right  to  fall  to 


make  reasonable  use  of  her  senses  for  her 
own  safety,  and  she  had  but  to  look  from  her 
place  of  safety  to  know  that  the  train  was 
too  close  and  was  coming  too  fast  for  the  at- 
tempt to  l>e  made  to  cross  until  it  had  pass- 
ed. Evidently  she  suffered  her  attention  to 
be  absorbed  in  something  else,  probably  by 
the  passing  freight  train,  and  forgot  to  look 
to  the  east  Her  negligence,  as  a  matter  of 
law,  is  indisputable,  and  it  deprives  plaintiff 
of  any  cause  of  action  based  on  negligence 
of  defendant  which  merely  conduced  to  placo 
bis  wife  in  peril."  Further,  as  said  In  Cole 
v.  Metropolitan  St  Ry.  Co.,  121  Mo.  App., 
loc.  dt  610,  97  S.  W.  655:  "He  (plaintiff) 
had  the  right  to  indulge  in  the  presumptions 
that  the  motorman  would  not  nm  the  car  at 
a  negligently  high  rate  of  speed;  that  he 
would  sound  the  bell  as  the  car  neared  the 
crossing,  and  would  reduce  Its  speed  to  avoid 
a  collision,  but  this  did  not  absolve  him  from 
the  performance  of  his  duty  to  observe  the 
advancing  car.  A  person,  approaching  a  rail- 
road crossing  whether  in  the  country  or  in 
the  city  Is  not  permitted  to  rely  entirely  up- 
on presumptions,  but  must  make  reasonable 
use  of  his  senses  to  guard  his  own  safety, 
and  the  failure  to  do  this  is  negligence.  The 
duty  thus  to  protect  one's  own  safety  contin- 
ues until  the  crossing  has  been  traversed. 
A  person  in  the  exercise  of  reasonable  care 
who  Is  unhindered  and  whose  view  la  unob- 
structed cannot  take  a  last  look  at  some  dis- 
tance from  the  crossing  whether  It  be  20 
feet  or  2,000  feet  away,  and  then  shut  his 
eyes  and  go  blindly  forward  relying  Implicit- 
ly on  the  presumption  that  the  servants  of 
the  railroad  company  will  not  be  negligent 
in  the  running  of  its  trains  or  cars." 

4.  In  no  event  could  it  be  presumed  in  this 
case  in  excuse  of  plaintiff's  contributory  neg- 
ligence that  he  relied  on  an  observance  of 
the  speed  ordinance,  since  he  did  not  testify 
he  was  familiar  with  the  provisions  of  such 
ordinance,  and  relied  upon  the  same.  The 
rule  is  that  courts  will  not  assume  an  injur- 
ed person  relied  upon  the  observance  of  speed 
regulations  where  he  testifies,  but  does  not 
state,  that  he  was  aware  of  the  speed  regu- 
lations and  relied  on  them.  This  question 
has  also  received  the  consideration  of  our 
Supreme  Court  in  the  case  of  Mockowik  v. 
K.  C,  St.  J.  &  C.  B.  R.  Ck).,  196  Mo.,  loc.  clt 
571,  94  S.  W.  256,  Judge  Lamm  delivering 
the  opinion,  wherein  It  was  said:  "But  will 
the  law  Indulge  presumptions  where  all  par- 
ties to  the  actual  occurrence  are  alive  and 
go  upon  the  stand  and  the  facta  are  fully 
disclosed?  If  plaintiff  knew  of  the  ordi- 
nances and  relied  on  the  fact  that  defendant 
was  obeying  their  provisions  and  acted  on 
that  reliance,  could  he  not  have  said  so?  Un- 
der such  conditions,  reliance  would  seem  to 
be  a  fact  susceptible  of  proof  as  are  other 
facts,  and  should  be  proved  by  the  best  evi- 
dence of  which  the  ease  would  admit.  He  of 
all  men  knew  what  the  facts  were,  and,  hav- 
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lug  declined  to  speak,  may  he  invoke  the  aid 
of  friendly  presumptions?  'Presumptions,'  as 
happily  stated  by  a  scholarly  counselor,  ore 
tenuB,  in  another  case,  'may  be  looked  on  as 
the  bats  of  the  law,  flitting  in  the  twilight 
bat  disappearing  in  the  snnshine  of  actual 
facts.'  That  presumptions  have  no  place  in 
the  presence  of  actual  facts  disclosed  to  the 
Jury,  or  vhere  plaintiff  should  have  known 
the  facts  had  be  ezerdsed  ordinary  care,  is 
held  In  many  cases,  of  which  samples  are 
Beno  T.  Railroad,  180  Mo.,  loc  clt  483,  79 
8.  W.  464;  Nixon  t.  Railroad,  141  Mo.,  loc. 
dt.  430,  42  S.  W.  942 :  Bragg  t.  Railroad,  192 
Mo.  831,  91  S.  W.  527.  To  give  place  to  pre- 
sumptlonB,  on  the  facts  of  this  case,  is  bat 
to  play  with  shadows  and  reject  substance." 
From  what  has  been  said  it  follows  as 
night  follows  day  that  the  Judgment  of  the 
trial  court  sustaining  the  demurrer  to  the 
evidence  was  the  only  one  authorized  by  law, 
and  It  is  hereby  afilrmed.    All  concur. 


BOniiWARB  ▼.  VICTOR  AUTOMOBILE 
MP6.  CO. 

(Springfield  Court  of  Appeals.    Miaaouri.    Jan. 
3,  1911.    Rehearing  Denied  Feb.  6,  1911.) 

1,  Affeai.  ahd  Ebbob  (§  977*)— Review— Dis- 
cketion  of  comt— ruuno  on  motion  fob 
New  Tbiai.. 

The  trial  court  must  be  allowed  a  wide  dis- 
cretion in  ruling  on  motions  for  new  trial,  and 
when  a  motion  is  sustained  upon  some  ground, 
the  effect  of  which  lies  peculiarly  within  its 
knowledge,  its  action  in  sustaining  the  motion 
will  not  be  disturbed  provided  it  is  a  ground 
that,  if  true,  might  well  influence  his  action. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  $S  3860-3865;    Dec.  Dig.  i 

2.  E>riDBircx  (f  442*)— Pabol  Evidence— Sttf- 
rixaamiTio  Wbitten  Contracts. 

A  written  order  for  goods  is  not  a  formal 
contract  which  will  merge  all  previous  oral 
agreements  or  warranties  between  the  parties 
and  preclude  oral  testimony,  tending  to  estab- 
lish a  warrant;  not  included  in  the  order  signed 
by  one  party  and  accepted  by  the  other. 

[E<d.    Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  H  1874-1890;   Dec  Dig.  S  442.*] 

8.  EJviDENCB  (I  442*)— Paeol  Evidence— Va- 

RTiNo  Wbitten  Contbact. 

If  a  written  contract  shows  upon  its  face 
tliat  it  includes  the  entire  agreement,  parol  tes- 
timony is  inadmissible  to  prove  an  obligation 
not  therein  expressed. 

[Eld.    Note.— For  other   cases,   see  Evidence, 
Cent  Dig.  {  1882;   Dec.  Dig.  {  442.*] 

4.  SAI.E8  (J  287*)— Contbact— Wabbantt. 

An  express  warranty  and  an  implied  war- 
ranty may  exist  together  in  a  contract  of  sale 
when  not  inconsistent,  and  an  express  warranty 
to  exclude  an  implied  warranty  must  be  such 
■s  to  show  that  ft  contains  all  the  obligations 
aasnmed  by  the  warrantor. 

pSd.  Note.— For  other  cases,  see  Sales,  Cent. 
Wjr.  il  760,  761;   Dec.  Dig.  f  267.*] 

5.  Sales  (|  267*)— Contbact— Wabbantt. 

A  signed  oraer  from  a  buyer  for  an  auto- 
mobile to  be  manufactured  for  him  contained 


a  printed  statement  that  the  seller's  automo- 
biles were  thoroughly  tested  l>efore  leaving  the 
factory  and  that  it  warranted  them  to  be  per- 
fect when  shipped,  but,  should  any  imperfec- 
tion api)ear  wltiiin  a  year,  it  would  repair  or 
replace  parts.  Held,  that  the  provision  was  not 
a  contract,  but  a  mere  representation  not  im- 
posing any  liability  other  than  would  rest  upon 
the  seller  in  the  absence  of  the  provision,  and 
was  not  exclusive  of  an  implied  warranty  that 
the  machine  was  reasonably  fitted  for  the  pur- 
pose for  which  it  was  bought,  which  purpose 
was  stated  to  the  seller  before  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  760,  761 ;   Dec.  Dig.  f  267.*] 

Appeal  from  St  Louis  Circuit  Court; 
Chas.  Clafiln  Allen,  Judge. 

Action  by  Robert  M.  Boulware  against  the 
Victor  Automobile  Manufacturing  Company. 
There  was  a  verdict  for  defendant,  after 
which  a  motion  for  a  new  trial  was  granted, 
and  defendant  appeals.  Transferred  from 
St  Louis  Court  of  Appeals.    Affirmed. 

Albert  B.  Chandler,  for  appellant  Chil- 
ton Atkinson  and  Jolin  M.  Wood,  for  re- 
spondent 


COX,  J.  This  is  an  action  to  recover  the 
purchase  price  paid  by  plaintiff  to  defend- 
ant for  an  automobile.  Trial  was  had  be- 
fore a  Jury,  and  verdict  returned  in  defend- 
ant's favor.  The  court  then  sustained  a 
motion  for  a  new  trial  filed  by  plaintiff,  and 
from  that'  action  of  the  court  defendant  has 
appealed. 

Plaintiff,  in  his  motion  for  new  trial,  al- 
leged 12  reasons  why  a  new  trial  should  be 
given,  and  the  court  in  its  order  sustaining 
the  motion  recited  that  it  would  sustain  it 
upon  the  first,  third,  fourth,  fifth,  eighth, 
ninth,  tenth,  Seventh,  and  twelfth  grounds. 
Part  of  these  grounds  alleged  that  the  Jury 
had  been  infiuenced  and  prejudiced  against 
the  plaintiff  by  reason  of  the  conduct  of  wit- 
ness, J.  F.  Harrington,  president  of  defend- 
ant company,  by  laughing,  making  gestures 
and  grimaces  while  on  the  stand  testifying  as 
a  witness,  which  belittled  plaintiff  in  such 
a  way  that  the  Jury  were  thereby  prejudic- 
ed against  him.  The  trial  court  must  be  al- 
lowed a  very  wide  discretion  in  the  matter 
of  sustaining  motions  for  new  trial,  and, 
when  a  motion  for  new  trial  is  sustained 
upon  some  ground,  the  force  and  effect  of 
which  lies  peculiarly  within  the  knowledge 
of  the  trial  court,  his  action  In  sustaining  the 
motion  will  not  be  disturbed,  provided  it 
is  a  ground  that,  if  found  to  be  true,  might 
well  Influence  the  action  of  the  trial  Judge. 
In  this  case,  whether  or  not  the  conduct  of 
the  president  of  defendant  company  while 
on  the  stand  was  of  such  a  character  as  to 
captivate  the  Jury  and  to  lead  them  to  dis- 
credit plaintiff's  testimony  was  a  matter  pe- 
culiarly within  the  knowledge  of  the  trial 
Judge,  and  we  assume  that  he  was  honest  in 
holding  that  the  plaintiff's  case  had  been  In- 
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jnred  In  sncb  a  way  as  to  Indicate  that  be 
bad  not  bad  a  fair  trial,  and  his  action  In 
sustaining  the  motion  for  a  new  trial  upon 
this  ground  must  be  affirmed. 

Since  the  case  Is  to  be  retried,  It  becomes 
Important  that  the  other  questions  urged 
in  this  court  should  receive  attention.  The 
controversy  in  this  case  upon  its  merits  rests 
upon  whether  or  not  defendant  made  cer- 
tain warranties  at  the  time  plaintiff  ordered 
the  automobile.  The  plaintiff  in  his  petition 
alleges  that  on  or  about  the  8th  of  April, 
1909,  defendant  offered  to  build  and  con- 
struct for  and  deliver  to  plaintiff  at  the  city 
of  Canton,  Mo.,  for  the  sum  of  $725  an  au- 
tomobile to  be  warranted  by  defendant  to  be 
of  first-class  material  and  workmanship,  the 
engine  and  other  machinery  and  other  appli- 
ances to  properly  perform  their  functions, 
and  the  automobile  to  run  readily  without 
difficulty  and  satisfactorily  to  plaintiff  over 
the  roads  (heretofore  described  by  plaintiff 
to  defendant)  upon  which  plaintiff  desired 
to  run  the  car  that  he  might  purchase ;  that 
he  relied'  upon  this  warranty  and  paid  $250 
of  the  purchase  price  at  the  time  he  gave  the 
order  for  the  machine,  ahd  paid  the  balance 
when  It  was  delivered  to  him,  and  that  the 
machine,  after  thorough  trial,  had  wholly 
failed  to  comply  with  the  warranty  as  made 
by  the  defendant ;  that  he  had  offered  to  re- 
turn it,  and  bad  notified  defendant  that  be 
bad  rescinded  the  contract  The  evidence 
showed: 

That  plaintiff  lived  upon  a  farm  some 
miles  distant  from  Canton,  Mo.  That  be 
went  to  St.  I/oula  for  the  purpose  of  pur- 
chasing an  automobile  to  use  upon  the  roads 
between  bis  home  and  the  city  of  Canton. 
That  he  Intended  to  purchase  from  another 
company,  but  they  did  not  have  the  machine 
that  he  wanted,  and  that  he  then  inciden- 
tally fell  into  the  place  of  business  of  defend- 
ant, and  after  some  considerable  time  spent 
in  negotiations,  during  which  time  Mr.  Har- 
rington, the  president  of  defendant  compapy, 
explained  to  plaintiff  the  merits  of  the  au- 
tomobile manufactured'  by  defendant,  and 
took  plaintiff  in  one  of  his  machines  for  a 
ride  out  to  Forest  Park  and  back.  That  dur- 
ing this  conversation  plaintiff  explained  to 
Mr.  Harrington  that  he  wanted  an  automo- 
bile that  would  run  upon  the  roads  between 
his  home  and  the  city  of  Canton.  That  the 
road  was  crossed  by  some  branches,  and  that 
there  was  sand  in  the  road  at  these  places, 
and  that  he  wanted  a  machine  that  would 
run  over  these  sandy  places  In  the  road  with- 
out difficulty,  and  that  Mr.  Harrington  assur- 
ed blm  that  the  machine  be  was  proposing 
to  manufacture  for  blm  would  run  over  those 
roads  readily  and  to  the  satisfaction  of 
plaintiff.  That  plaintiff  relied  upon  this  rep- 
resentation, and  was  induced  by  it  to  pur- 
chase the  machine.  That  he  did  purchase  it. 
That  they  agreed  upon  the  price,  and  that 
there  at  the  office  of  defendant  in  the  city 
of  St  Louis  they  presented  to  him  and  he 


signed  an  order  for  the  machibe    This  order 
was  as  follows : 

Orders    are    accepted    subject    to    delay    from 

strikes,  labor  troubles,  or  other  unavoidable 

causes. 


Order. 


Entered 


100  Com. 


Cli.260 


Victor  Automobile   Mfg.   Co.,   St   Louis,   Mo. 

Dear  Sirs:  Knclosed  find  draft  for  two  hun- 
dred fifty  dollars,  being  first  payment  on  one 
Victor  Automobile. 

Model  E.  20-24  Horse  Power. 
^Equipped  with  water  cooled  engine.    Track 

The  balance,  $475.00  I  will  pay  you  on  ar- 
rival of  car. 

Remarks— Wine  color,  with  black  and  gold 
■trip. 

Name  In  full— R.  M.  Boulware. 

Street, Town,  Canton. 

County,  Glaric.    State,  Mo. 

Railroad 

Guarantee— Our  automobiles  are  thoroughly 
tested  before  leaving  the  factory  and  we  war- 
rant them  to  be  in  perfect  running  order  when 
shipped,  but  should  an;^  imperfection  appear  in 
material  or  workmanship  within  a  period  of  one 
year  from  date  of  sliipment,  we  will  repair  or 
replace  parts  free  of  charge,  at  onr  factory,  such 
parts  to  be  returned,  charges  prepaid.  This 
does  not  apply  to  batteries  or  spark  plugs.  We 
will  not  be  responsible  for  any  repairs  or  al- 
terations made  outside  our  factory. 

[In  pencil]     Bank  of  Lewis  Cow,  Oanton,  Mo. 

That  plaintiff  went  home,  and  some  time 
afterward  the  automobile  was  sent  to  him, 
and  be  remitted  the  balance  of  the  purchase 
price,  took  the  automobile,  and,  with  the  as- 
sistance of  two  men  who  had  had  experience 
in  running  automobiles,  undertook  to  run  the 
the  machine,  and  that  it  was  an  absolute 
failure.  That  he  then  notified  defendant 
that  be  rescinded  the  contract  and  demanded 
back  the  purchase  price  and  tb^  refused 
to  pay  it 

The  contention  of  appellant  in  this  court  ia 
that  the  order  for  the  machine  signed  by 
plaintiff  constituted  the  entire  contract  be- 
tween plaintiff  and  defendant,  and  that  the 
guaranty  which  appears  at  the  bottom  of 
the  order  Is  the  only  guaranty  to  which  de- 
fendant can  be  held  in  this  transaction,  and 
that  the  petition  in  this  case,  being  bottom- 
ed upon  a  warranty  not  described  therein, 
and  the  evidence  in  the  case  showing  that 
plaintiff  did  not  attempt  to  comply  with  the 
guaranty  which  appears  on  the  order  which 
he  signed,  that  the  Judgment  of  the  circuit 
court  should  be  reversed,  and  the  cause  re- 
manded with  directions  to  enter  judgment 
for  defendant 

Ordinarily  a  written  order  for  goods  is  not 
such  a  formal  contract  between  the  parties 
as  will  merge  all  previous  oral  agreements  or 
warranties  between  them,  and  thus  preclude 
the  admission  of  oral  testimony  tending  to 
establish  a  warranty  that  is  not  included  in 
the  order  signed  by  one  party  and  accepted 
by  the  other,  l^eavitt  v.  Flberloid  &  Co., 
196  Mass.  440,  82  N.  E.  682,  15  L.  R.  A.  (N. 
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S.)  855;  BoaOedge  ▼.  Worthington,  119  N. 
Y.  992.  23  N.  B.  1111;  Chapin  et  al.  v.  Dob- 
son,  78  N.  T.  74,  84  Am.  Rep.  512.  There- 
fore, If  notblnfc  appeared  npon  this  order  ex- 
cept that  part  which  appears  above  the  sig- 
nature of  plaintiff,  there  would  be  no  qnes- 
tlon  that  plaintiff  conld  be  permitted  to  show 
a  warranty  on  the  part  of  defendant  not 
named  or  expressed  in  the  order;  but  the 
contention  of  defendant  is  that  the  printed 
guaranty  which  appears  on  the  order  bdow 
the  signature  of  plaintiff  expresses  the  en- 
tire obligation  assumed  by  the  defendant, 
and  that  it  does  not  cover  the  warranty  sued 
upon.  If  this  position  is  correct,  then  plain- 
tiff cannot  recover  In  this  action,  for  the  law 
is  that  where  the  written  contract  shows  up- 
on its  face  that  it  Includes  the  entire  agree- 
ment of  the  parties,  and  expresses  all  the 
obligations  assumed  by  either,  then  to  per- 
mit a  party  to  recover  upon  an  obligation  not 
therein  expressed,  and  to  prove  this  obliga- 
tion by  parol  testimony,  would  be  to  vary  by 
parol  the  terms  of  the  written  contract  made 
by  the  parties,  which  cannot  be  done.  Iron 
Co.  V.  Holbeck,  109  Mo.  App.  179,  82  8.  W. 
1128.  While  this  is  true,  it  Is  also  true  that 
an  express  warranty  and  an  implied  war- 
ranty may  exist  together  when  not  incon- 
sistent Miller  &  Co.  V.  Hnnter,  82  Mo.  App. 
632. 

An  express  warranty,  to  exdnde  an  im- 
plied warranty,  must  be  of  such  a  character 
as  to  make  it  apparent  that  the  express  war- 
ranty contains  all  the  obligations  assumed  by 
the  warrantor.  Fairbanks,  Morse  &  Co.  v. 
Baskett,  98  Mo.  App.  63,  60,  71  S.  W.  1113; 
International  Pavement  Go.  v.  Smith  Machine 
Co.,  17  Mo.  App.  264.  If  we  concede  defend- 
ant's position,  and  hold  that  the  guaranty 
printed  upon  the  order  signed  by  plaintiff  is 
a  part  of  the  contract,  yet  it  will  be  noted 
that  It  only  pnrports  to  express  an  obliga- 
tion upon  the  part  of  defendant,  and  does  not 
show  upon  its  face  that  it  is  exclusive.  It 
says:  "Onr  automobiles  are  thoroughly  test- 
ed before  leaving  the  factory,  and  we  war- 
rant them  to  be  in  perfect  running  order 
when  shipped."  This  is  a  general  statement, 
and  sounds  more  like  an  advertisement  put 
forth  for  the  purpose  of  inducing  customers 
to  purchase  their  product  than  like  a  war- 
ranty of  a  i)artlcular  machine  sold  under  the 
order  signed  by  the  purchaser  In  this  case, 
and  there  is  nothing  in  it  which  excludes  the 
idea  that  the  defendant  might  not  give  a 
warranty  other  than  that  therein  expressed. 
This  supposed  warranty  was  not  written  in 
the  body  of  the  order,  was  not  signed  by  the 
defendant,  bnt,  as  before  suggested,  appears 
to  be  put  forth  more  In  the  form  of  a  gen- 
eral statement,  and  to  onr  mind  does  not  as- 
sume the  dignity  of  a  contract,  but  is  merely 
a  representation  on  the  part  of  defendant 
that  all  machines  put  out  by  them  are  thor- 
oughly tested  and  known  to  be  In  good  run- 
ning order  before  leaving  their  factory.  We 
think  defendant  bound  by  this  representation 


Just  as  he  would  be  by  any  other  representa- 
tion made  to  a  prospective  purchaser,  but 
"When  we  look  to  the  circumstances  surround- 
ing the  contract  made  between  these  parties, 
and  consider  that  the  machine  ordered  was 
to  be  manufactured  after  the  order  was  giv- 
en, the  statement  in  this  guarantee  adds 
nothing  to  the  obligation  of  the  defendant. 
Any  one  manufacturing  and  selling  a  machine 
is  held  in  law  to  "warrant  that  the  machine 
is  reasonably  fit  for  the  ordinary  purposes 
for  which  such  a  machine  is  put  upon  the 
market  and  sold,  so  that  If  this  purported 
guaranty  on  the  part  of  defendant  had  been 
entirely  omitted,  and  plaintiff  had  ordered 
the  machine  without  any  warranty  at  all, 
the  defendant  "would  have  been  bound,  when 
sending  him  the  machine,  to  send  one  that 
was  in  "perfect  running  order  when  shli»- 
ped."  It  la  further  contended  by  appellant 
that  the  remaining  part  of  this  supposed 
warranty  which  provides  "but,  should  any 
imperfection  appear  in  material  or  workman- 
ship within  a  period  of  one  year  from  date 
of  shipment,  we  will  repair  or  replace  parts 
free  of  change,  at  our  factory,  such  parts  to 
be  returned,  charges  prepaid.  This  does  not 
apply  to  batteries  or  spark  plugs.  We  will 
not  be  responsible  for  any  repairs  or  altera- 
tions made  outside  onr  factory,"  bound  the 
plaintiff  in  case  the  machine  was  not  satiS' 
factory,  or  was  in  any  way  defective,  to  re- 
turn it  to  the  factory  of  the  defendant,  and 
give  them  an  opportunity  to  repair  it  Had 
plaintiff  agreed  to  do  this,  there  is  no  ques- 
tion that  he  would  have  been  bound  by  his 
agreement,  and  would  have  been  required  to 
perform,  or  offer  to  perform,  upon  his  part 
before  he  could  complain  of  the  failure  of 
defendant  to  send  him  a  perfect  machine,  but 
it  will  be  noticed  that  the  language  does  not 
require  the  plaintiff,  in  case  the  machine  is 
defective,  to  return  it  but  the  statement 
above  quoted  is  simply  an  offer  on  the  part 
of  defendant  to  make  repairs  free  of  charge 
should  any  defects  appear  within  one  year. 
This  does  not  prevent  the  plaintiff  from 
standing  <upon  his  contract,  and,  if  the  ma- 
chine is  defective,  to  avail  himself  of  what- 
ever redress  the  law  gives  him  notwithstand- 
ing the  kind  offer  of  the  defendant  to  re- 
pair free  of  charge. 

Plaintiff's  petition  is  grounded  upon  what 
he  denominates  a  warranty  that  the  automo- 
bile would  run  upon  the  sandy  roads  be- 
tween his  home  and  the  city  of  Canton,  and 
that  the  machine  should  run  to  the  satisfac- 
tion of  plaintiff.  It  Is  familiar  law  that  when 
a  party  manufactures  and  sells  to  another 
party  a  machine  to  be  used  for  a  particu- 
lar purpose,  and  the  manufacturer  is  inform- 
ed of  the  purpose  for  which  the  purchaser 
wants  it,  there  is  an  implied  warranty  that 
the  machine  will  be  reasonably  fitted  for  the 
purposes  for  which  It  was  purchased.  Iron 
Co.  v.  Holbeck,  100  Mo.  App.  170,  82  S.  W. 
1128;  Aultman,  Miller  &  Co.  v.  Hunter,  82 
Mo.  App.  632;    St  Louis  Brewing  Ass'n  v. 
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McEnroe,  80  Mo.  App.  429;  Skinner  v.  Glass 
Co.,  103  Mo.  App.  650,  77  8.  W.  1011;  Com- 
ings V.  Leedy,  114  Mo.  454,  2l  S.  W.  804. 
And  It  bas  also  been  beld  tbat  wben  a  party 
sues  for  tbe  pnrcbase  price  of  a  machine 
sold  for  a  partioolar  purpose  the  defendant 
may  show,  under  a  plea  of  failure  of  con- 
sideration, that  tbe  machine  was  purchased 
for  a  particular  purpose,  and  that  It  was 
valueless  for  that  purpose,  and,  further,  that 
this  defense  may  be  asserted  in  addition  to 
an  express  warranty  in  the  same  transactioD 
provided  tbe  two  are  not  Inconsistent  Key- 
stone Implement  Co.  v.  Leonard,  40  Mo.  App. 
477. 

Our  conclusion  is  that  tbe  order  signed  by 
the  plalntlfT  In  this  case  is  not  of  such  a 
character  as  to  preclude  testimony  of  an 
oral  warranty  made  by  the  agent  of  defend- 
ant at  the  time  tbe  machine  was  ordered, 
and  hence  proof  that  the  plaintiff  bought  the 
machine  for  the  purpose  of  using  it  upon 
roads  of  a  certain  character  and  that  de- 
fendant warranted  the  machine  to  be  suitable 
for  that  purpose  was  competent  under  tbe 
pleadings  in  this  case. 

Tbe  judgment  of  the  trial  court  in  sustain- 
ing a  motion  for  a  new  trial  will  be  afSrm- 
ed.    All  concur. 


FRASE  et  al.  t.  LEE  et  al. 

(Springfield  Court  of  Appeals.     Missouri.    Jan. 
8,  1911.    Rehearing  Denied  Feb.  6,  1911.) 

1.  EVIDENCE  (I  419*)  —  Pabol  Evidence  — 
Deeds— Assmcpnoif  or  Debt. 

Where  a  deed  did  not  state  whether  or  not 
the  grantee  assumed  the  payment  of  a  mortgage 
executed  by  a  prior  grantee,  parol  evidence  was 
admissible  to  show  that  the  grantee  agreed  wben 
he  purchased  to  pay  the  debt  as  a  part  of  the 
price. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  a  1912-1922;  Dec,  Dig.  i  419.*] 

2.  Mobtoaoes    (g    280*)  —  Assuxption    bt 
Qbanteb— Considebation. 

If  the  purchaser  of  mortgaged  property  did 
not  agree  when  he  purchased  to  pay  as  a  part 
of  the  price  a   mortgage  executed  by  a   prior 

grantee,  his  subsequent  agreement  to  pay  the 
ebt  would  not  bind  him  unless  snpirarted  by  a 
new  consideration,  and  his  voluntary  payment 
of  the  Interest  thereon  would  not  bind  him  to 
pay  tbe  principal  of  the  debt 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  IS  740-750,  757-760;  Dec.  Dig.  { 
280.*] 

3.  LiMrrATiON  of  Actions  (8  155*)— Running 
OF  Limitations — Payment  bt  Volunteeb. 

Since  a  purchaser  of  land  incumbered  by 
mortgage  was  not  bound  to  pay  it,  or  interest 
thereon,  unless  he  agreed  when  he  purchased  to 
do  so  as  a  part  of  the  consideration,  his  pay- 
ment of  interest  under  a  subsequent  agreement 
with  the  holder  of  the  note  to  do  so  without  any 
new  consideration  would  not  stop  the  running 
of  limitations ;  such  payment  being  voluntary. 
[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  SS  623-^30;  Dec.  Dig.  I 
155.*] 


Appeal  from  Circuit  Court,  Jefferson 
County. 

Action  by  Charles  Frase  and  others  against 
Thomas  J.  Lee  and  others.  From  a  Judg- 
ment dismissing  the  bill,  plaintiffs  appeaL 
Transferred  from  the  St  Louis  Court  of  Ap- 
peals.    Affirmed. 

Marlon  C  Early  and  Clyde  Williams,  for 
appellants.  Byms  &  Bean,  for  respondent 
Block.     D.  D.  Holmes,  for  respondent  Lee. 

COX,  J.  Action  to  foreclose  deed  of  trust 
The  defense  was  a  plea  of  the  statute  of 
limitations.  The  deed  of  trust  was  given 
by  C.  Brassel  to  Robert  Backer,  trustee  for 
Charles  Frase,  dated  July  23,  1891,  to  se- 
cure a  promissory  note  of  that  date  for  $250, 
due  one  year  from  date.  This  deed  of  trust 
was  given  to  secure  the  balance  of  the  pur- 
chase price  of  the  land  covered  by  it  On 
July  8,  1893,  Brassel  conveyed  the  land  to 
August  Block  by  general  warranty  deed. 
Block  quitclaimed  it  back  to  Brassel  Decem- 
ber 22,  1903.  Brassel  conveyed  It  to  George 
M.  Harrington  February. 5,  1904,  by  general 
warranty  deed.  Harrington  conveyed  to 
Thomas  J.  Lee  March  13,  1905,  by  general 
warranty  deed.  The  deed  of  trust  in  ques- 
tion was  duly  recorded,  but  none  of  the 
deeds  made  when  the  land  was  transferred 
made  any  reference  to  this  deed  of  trust 
Brassel  paid  nothing  on  the  note  secured 
by  the  deed  of  trust  after  be  first  sold  tbe 
land.  The  interest  upon  tbe  note  was  paid 
by  Block  for  several  years;  tbe  date  of  bis 
last  payment  being  July  21,  1898.  This  was 
the  last  payment  made  on  the  note.  This 
suit  to  foreclose  the  deed  of  trust  was  begun 
March  30,  1908,  and  the  question  at  issue 
in  this  case  is  whether  or  not  the  payment 
of  Interest  by  Block  upon  July  21,  1898,  toll- 
ed the  statute  of  limitations  so  that  the  suit 
was  brought  within  10  years  after  the  last 
payment  upon  the  debt  secured  by  the  deed 
of  trust  The  case  was  heard  by  the  trial 
judge,  and  plalntifTs  bill  was  dismissed. 
The  case  turns  upon  two  questions.  One 
is  a  question  of  fact  which  is  whether  or 
not  Block  assumed  and  agreed  to  pay  the 
debt  secured  by  tbe  deed  of  trust  when  be 
purchased  tbe  lands.  There  was  no  state- 
ment in  his  deed  in  relation  to  it  This, 
however,  did  not  preclude  the  fact  being 
shown  by  parol  testimony,  provided  be  did 
agree  at  the  time  be  purchased  the  land  to 
pay  the  debt  secured  by  the  deed  of  trust 
as  a  part  of  the  purchase  price  of  the  land. 
Nelson  v.  Brown,  140  Mo.  680,  41  S.  W.  980, 
62  Am.  St  Rep.  755. 

The  question  whether  or  not  Block  agreed 
to  pay  the  debt  secured  by  the  deed  of  trust 
as  a  part  of  the  purchase  price  of  the  land 
was  one  of  fact;  and,  the  court  having  found 
In  defendant's  favor,  we  shall  not  disturb 
that  finding. 


*For  other  caae«  ae«  same  topic  and  aectlon  NUMBER  in  Dec.  Dig.  &  Am.  Die.  Ker  No.  Serloa  t  Rep'r  Indezee 
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It  Is  contended  now  by  plaintiff  tliat  tbe 
payment  of  Interest  by  Block,  and  blB  hav- 
ing written  a  letter  to  plaintiff  in  whicb  be 
mentioned  sometblng  about  paying  the  debt 
was  recognition  by  him  of  tbe  deed  of  trust, 
and  tbat  he  is,  for  that  reason,  now  held 
for  its  payment,  and  therefore,  if  be  paid 
Interest  upon  tbe  note,  the  running  of  the 
statute  of  limitations  was  suspended,  and 
tbat  bis  salt  is  In  time.  With  this  conten- 
tion we  do  not  agree.  If  Block  did  not  agree 
at  the  time  he  purchased  the  land  to  pay 
tbe  debt  secured  by  the  deed  of  trust,  a 
subsequent  agreement  made  by  him  with  tbe 
holder  of  tbe  note  to  be  binding  would  have 
to  be  based  upon  a  new  consideration,  so 
tbat  even  though  be  may  have  promised  to 
pay  the  debt,  and  did,  as  a  matter  of  fact, 
pay  interest  upon  it,  this  would  mot  con- 
stitute a  contract  upon  liis  part  to  pay  tbe 
principal  of  tbe  note.  Hall  v.  Morgan,  79 
Mo.  52;  Hicks  v.  HamUton,  144  Mo.  495, 
46  a  W.  432,  66  Am.  St  Rep.  431;  B.  ft 
Ii.  AsB'n  V.  Scudder-Gale  Grocery  Co.,  82  Mo. 
App.  245;  Keifer  v.  Shacklett,  85  Mo.  App. 
449.  There  was  no  evidence  in  this  case  that 
Block  assumed  and  agreed  to  pay  the  debt 
secured  by  this  deed  of  trust  other  than 
that  of  the  character  above  enumerated,  and 
this  was  not  sufficient  to  establish  such  an 
agreement  upon  bis  pnrt.  As  Block  was 
not  bound  to  pay  tbe  debt,  payments  made 
by  him  were  In  contemplation  of  law  made 
by  a  mere  volunteer,  and  did  not  stop  tbe 
running  of  the  statute  of  limitations.  Nei- 
ther can  it  make  any  difference  tbat  Block 
paid  Interest  on  the  debt  to  prevent  a  fore- 
closure of  tbe  deed  of  trust  upon  the  laud, 
A  payment  to  stop  the  running  of  tbe  stat- 
ute of  limitations  must  be  made  by  some  one 
legally  bound  to  pay  the  debt.  A  iiayment 
made  by  one  for  his  own  convenience  merely 
Is  not  sufficient 
Tbe  Judgment  will  be  affirmed.    All  concur. 


BBISENLBITER  v.  UNITE3D  RYS.  CO.  OF 

ST.  LOUIS. 

(St  Louis  Court  of  Appeals.     Missouri.     Jan. 

24,  1911.    Rehearing  Denied  Feb.  7,  1911.) 

1.  Cabbiebs  (!  318*)— Injuries  to  Passbn- 
OKKS— Evidence. 

In  an  action  for  injuries  to  a  passenger 
while  attempting  to  Iwanl  a  street  car,  slight 
evidence  in  supjrart  of  tbe  allegations  as  to  de- 
fendant's ownership  or  operation  of  the  car  at 
tbe  time  of  the  injury  is  sufficient  where  it  is 
not  comlntted,  and,  except  for  the  general  deni- 
al, there  is  no  intimation  that  defendant  re- 
sists the  claim  on  the  ground  ttiat  it  was  not  the 
operator  of  the  car. 

[ESd.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  fi  1240.  1307,  1308;  Dec.  Dig.  ( 
81&*] 

2.  Cabbiebs  (S  816*)— Injubies  to  Passen- 

OEBS  —  OWNEBSHIP    OX    ROAD  —  BDBDEN    OF 
PROOF. 

WJiere.  in  an  action  for  injuries  to  a  pas- 
senger while  attempting  to  board  a  street  car. 


the  evidence  showed  that  plaintiff  was  injured 
by  tbe  jeilcing  forward  of  a  car  on  a  designated 
avenue  in  a 'city,  but  there  was  no  evidence  as 
to  whose  car  it  was  or  by  whom  it  was  operat- 
ed, and,  so  far  as  the  evidence  disclosed,  any 
company  other  than  defendant  might  have  own- 
ed or  operated  the  car,  plaintiff  could  not  re- 
cover. 

[Hd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1283,  1284;  Dec.  Dig.  i  316.*] 

3.  Pleading  (§   127*)— Anbweb— Admissions. 

A  plea  of  contribntory  negligence  interpos- 
ed by  a  street  railway  company  in  an  action 
for  injuries  to  a  passenger  while  attempting  to 
board  a  car,  which  alleges  that  whatever  in- 
juries, if  any,  plaintiff  sustained,  were  caused 
by  his  own  negligence  in  attempting  to  board 
the  car  while  in  motion,  merely  admits  tbat 
plaintiff  attempted  to  board  a  car,  which  be  al- 
leges was  operated  by  the  company,  but  does 
not  admit  that  the  company  owned  or  operated 
the  car. 

[EU.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SI  264-268;  Dec  Dig.  §  127.*] 

4.  Appeai.  and   Ebbob   (f  714*)  —  Recobd  — 
Matikbs  Not  Appeabino  bt  Recobo. 

The  court  on  appeal  from  a  judgment  for 
plaintiff  in  a  suit  for  injuries  sustained  while 
attempting  to  l>oard  a  street  cai:  cannot  refer 
to  other  cases  which  have  been  heard  in  the 
court  with  reference  to  defendant  for  informa- 
tion as  to  whether  it  operated  the  car  at  the 
time  of  the  injury,  following  Little  Roclc  Trust 
Co.  V.  Southern  Missouri  &  A.  R.  Co.,  195  Mo. 
669,  93  S.  W.  944, 

[Ed.  Note.— For  other  cases,  see  Appeai  and 
Error,  Cent  Dig.  SI  2958-2963;    Dec.  Dig.  I 

5.  Evidence  (S  22*)— Judicial  Notice— Owk- 

EB8HIF   OF    STBEET   RAILBOAD. 

Courts  cannot  take  judicial  notice  that  on 
a  designated  date  a  street  car  railway  company 
was  the  owner  of  a  line  on  a  street  in  tbe  city 
of  St  Louis,  or  was  operating  a  car  on  that 
line. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SI  26-28;    Dec.  Dig.  |  22.*] 

Appeal  from  St  Louis  Circuit  Court;  E^i- 
gene  McQuillin,  Judge. 

Action  by  William  Reisenlelter  against  the 
United  Railways  Company  of  St.  Louis. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

This  suit  was  Instituted  by  plaintiff  in  tbe 
circuit  court  of  tbe  city  of  St  Louis  to  re- 
cover of  defendant  tbe  sum  of  $10,000  damr 
ages  for  personal  injuries  sustained  by  him 
through  the  alleged  negligence  of  defendant 
In  substance,  the  second  amended  petition, 
upon  which  the  case  was  tried,  alleged  tbat 
on  May  16,  1907,  the  defendant  was  a  cor- 
poration operating  an  electric  street  railroad 
for  tbe  carriage  of  passengers  for  hire  over 
and  along  Easton  avenue  in  tbe  said  city; 
tbat  on  said  day,  at  the  northwest  corner  of 
Easton  avenue  and  Whittier  street  a  cus- 
tomary place  for  receiving  passengers,  one  of 
the  cars  operated  by  tbe  defendant  ou  said 
line  had  slowed  down  to  almost  a  standstill 
to  receive  plaintiff  as  a  passenger  pursuant 
to  his  signal  to  stop,  but  that  whUe  he  was 
entering  upon  said  car  holding  the  handrail- 
Ing  thereof,  and  in  tbe  act  of  stepping  there- 
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on,  defendant's  serrants  and  agents  In  charge 
of  said  car,  Instead  of  bringing  said  car  to 
a  standstill  as  It  was  their  duty'  to  do  until 
plalntltF  had  a  reasonable  time  to  get  aboard, 
negligently  caused  the  power  to  be  suddenly 
and  without  warning  applied  to  said  car 
with  great  force,  by  reason  whereof  said  car 
was  suddenly  jerked  forward  with  great 
and  more  than  usual  violence,  etc.,  before 
plaintiff  had  a  reasonable  opportunity  to  get 
upon  same;  that  thereby  plaintiff  was  severe- 
ly and  permanently  injured,  etc.,  all  to  his 
damage,  etc.  The  answer  first  contains  a 
general  denial  of  each  and  every  allegation 
In  the  second  amended  petition  contained, 
and  then  the  following:  "For  another  and 
further  answer  and  defense  this  defendant 
says  that  whatever  injuries.  If  any,  the  plain- 
tiff sustained,  were  caused  by  his  own  care- 
lessness and  negligence  In  attempting  to 
board  the  street  car  while  It  was  in  motion." 
There  was  a  trial  had  before  the  court  and 
Jury,  and  at  the  close  of  plaintiff's  evidence 
defendant  asAced,  and  the  court  refused,  an 
instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  to  which  action  of  the  court  the 
defendant  duly  excepted  and  saved  its  excep- 
tion. The  defendant  Introduced  no  testi- 
mony, and  asked  no  other  instructions.  The 
trial  resulted  In  a  verdict  and  Judgment  for 
the  plaintiff  in  the  sum  of  $2,000,  and,  after 
an  unsuccessful  motion  for  a  new  trial  and 
in  arrest  of  Judgment,  the  defendant  has 
duly  prosecuted  its  appeal  to  this  court 

Boyle  &  Priest,  T.  M.  Pierce,  and  V.  H. 
Roberts,  for  appellant  John  B.  Denvlr,  Jr., 
and  McCoy  &  Denvir,  for  respondent 

CAULFIELD,  J.  (after  stating  the  facts  as 
above).  The  only  assignment  of  error  which 
we  need  notice  on  this  appeal  is  that  the 
court  erred  In  refusing  to  give  at  the  close 
of  the  case  the  instruction  in  the  nature  of 
a  demurrer  to  the  evidence  as  requested  by 
the  defendant.  It  is  urged  that  this  instruc- 
tion should  have  been  given  because  there 
was  no  evidence  that  the  defendant  was  the 
owner  or  operator  of  the  car  from  which  it 
is  alleged  the  plaintiff  was  Jerked,  and  that 
therefore,  the  plaintiff's  proof  was  fatally  in- 
sufficient Counsel  for  defendant  cites  Fris- 
by  V.  St  Louis  Transit  Co.,  214  Mo.  567,  113 
S.  W.  1059.  There  is  no  doubt  that  that 
case  fully  sustains  the  legal  proposition  for 
which  defendant  contends.  That  was  a  case 
where  the  suit  was  instituted  by  plaintiff  to 
recover  of  the  St  Louis  Transit  Company 
damages  for  negligence,  and  the  Supreme 
Court  held  that  plaintiff's  case  was  fatally 
defective,  and  that  the  demurrer  to  the  evi- 
dence was  properly  sustained  because  there 
was  no  evidence  contained  In  the  record  which 
tended  to  show  that  the  defendant  owned  or 
operated  the  car  which  caused  the  injury 
complained  of.  In  effect,  the  rule  laid  down 
there  was  that  the  evidence  must  support  the 
allegations  as  to  the  ownership  or  opera- 


tion of  the  car  at  the  time  of  the  Injury, 
or  else  plaintiff  must  fail.  That  is  unques- 
tionably the  rule  of  law  In  this  state,  and 
we  are  bound  to  follow  It  in  this  case.  It  is, 
however,  also  the  rule  that  slight  evidence 
tending  to  support  the  Inference  that  de- 
fendant owns  or  operates  the  road  will  be 
sufficient  where  It  Is  not  combatted,  and,  ex- 
cept for  the  general  denial,  there  Is  no  in- 
timation that  the  defendant  resists  the  claim 
on  the  ground  that  It  was  not  the  operator. 
Gelser  v.  St  L.,  I.  M.  &  S.  Ry.  Co.,  61  Mo. 
App.  459;  O'Keefe  v.  United  Railways  Co., 
124  Mo.  App.  613,  619,  620,  101  S.  W.  1144. 

We  have  most  carefully  examined  the  tes- 
timony, with  a  view  to  ascertaining  whether 
there  U  the  least  evidence  tending  to  sup- 
port such  inference,  and  have  been  unable 
to  find  it  The  record  Is  barren  in  that  re- 
spect There  is  not  the  slightest  intimation 
by  any  witness  that  the  defendant  owned 
any  street  car,  or  that  It  or  its  agents  or 
servants  operated,  or  had  anything  to  do 
with  any  street  car.  It  appears  merely  that 
plaintiff  was  Injured  by  the  Jerking  forward 
of  a  car  on  Easton  avenue.  Whose  car  it  Is 
or  by  whom  it  was  operated  is  blank.  So  far 
as  the  evidence  discloses,  any  company  other 
than  the  defendant  might  have  owned  or 
operated  the  street  car  which  injured  the 
plaintiff.  Under  these  circumstances,  we  are 
bound  to  follow  the  ruling  of  our  Supreme 
Court  in  Frlsby  v.  Railway,  supra,  and  re- 
verse and  remand  the  cause.  Plaintiff  urg- 
es, however,  that  defendant's  plea  of  contrib- 
utory negligence  admits  the  allegations  of 
the  petition  as  to  its  operation  of  the  car 
and  its  negligence  notwitlistanding  its  gener- 
al denial.  This  idea  we  deem  negatived  by 
the  Supreme  Court  In  Peterson  v.  Met  Street 
Ry.  Co.,  211  Mo.  498,  620,  111  S.  W.  87.  Nei- 
ther are  we  able  to  agree  with  plaintiff  that 
the  language  of  defendant's  plea  Is  so  pecu- 
liar that  It  may  be  taken  to  admit  that  de- 
fendant operated  the  car  which  injured  plain- 
tiff. It  Is  true  that  It  speaks  of  plaintiff  "at- 
tempting to  board  the  street  car  while  it 
was  in  motion,"  and  it  undoubtedly  may  be 
taken  to  refer  to  the  car  which  the  peti- 
tion alleges  was  operated  by  the  defendant 
In  other  words,  the  answer  may  be  taken  to 
read  as  If  it  spoke  of  plaintiff  "attempting 
to  board  the  car  which  plaintiff  alleges  was 
operated  by  the  defendant."  It  could  not  be 
fairly  construed  to  mean  more  than  that 
But  such  meaning  is  a  far  step  from  an  ad- 
mission that  the  car  was  owned  and  operat- 
ed by  the  defendant  Plaintiff  might  be  re- 
lieved by  that  language  from  proving  that 
he  attempted  to  board  a  car,  but  the  bur- 
den would  still  be  on  him  to  show  his  injury, 
and  the  facts  necessary  to  place  the  responsi- 
bility therefor  upon  defendant 

Plaintiff  suggests  that  we  refer  to  other 
cases  which  have  been  heard  in  this  court 
with  reference  to  the  United  Railways  Com- 
pany for  information  as  to  whether  it  oper- 
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ated  tbe  car  In  question  at  the  time  of  plain- 
tiff's injury.  Tbe  same  Idnd  of  a  sugges- 
tion was  made  to  tlie  Supreme  Court  In  tbe 
case  of  Little  Rock  Trust  Co.  v.  S.  M.  &  A. 
Ry.  Co.,  195  Mo.  6G&,  001,  83  S.  W.  044,  and 
tliat  court  answered  tbe  suggestion  by  say- 
ing, "It  is  apparent  tbat  this  court  cannot 
looik  to  any  facts  tliat  appeared  to  the  court 
In  tbat  case  in  order  to  help  out  a  judgment 
In  this  case,  for  the  very  simple  reason  that 
tbe  plaintiff  in  this  ease  is  different  from  the 
plaintiff  in  that  case."  We  are  compelled  to 
malie  the  same  answer  to  this  plaintiff.  Nei- 
ther do  we  feel  justified  in  holding  that 
courts  can  talce  Judicial  notice  without  proof 
that  on  September  11,  1907,  tbe  defendant 
was  the  owner  of  the  Easton  avenue  line,  or 
was  operating  the  car  which  caused  plain- 
tiff's Injury. 

The  judgment  will  be  reversed  and  the 
cause  remanded. 

RETXOLDS,  P.  X,  and  NORTONI,  J.,  con- 
cur. 


COOK  v.  METROPOLITAN  LIFE  INS.  CO. 

(St.  Loois  Court  of  Appeals.     Missouri.     June 

2S,  1910.    Rehearing  Denied  Oct.  1,  1910.) 

INSDBANCE  (5   358*)— NONPATMKNT   OF  PbEMI- 
DM— EXTEHSION— AC!T  OF  AOBNT. 

Where  an  insnrance  agent  on  his  call  to 
collect  tbe  premium,  finding  tbe  insured  sick, 
refused  to  take  tbe  premium,  telling  insured 
and  his  wife  to  keep  the  money,  and  that  be 
would  pay  it  for  them,  that  It  was  his  money 
and  his  affair,  and  the  policy  expressly  provided 
that  no  one  save  certain  officers  of  the  company 
other  than  agents  could  extend  tbe  time  of  pay- 
ment, the  action  of  the  agent  was  not  a  refusal 
of  tbe  company  to  accept  a  tendered  preminm, 
or  an  extension  of  time  of  payment,  and,  on 
death  of  inanred  withont  payment  of  tbe  premi- 
um, Jtbe  company  was  not  liable  on  the  iMlicy. 

[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent  Wg.  a  915,  1034 ;   Dec.  Dig.  {  358.*] 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQuillen,  Judge. 

Action  by  Amanda  E.  Cook  against  the 
Metropolitan  Life  Insurance  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

One  Oliarles  F.  Cook  held  a  policy  in  the 
defendant  company,  insuring  tlie  payment  to 
plaintiff,  If  alive  at  the  time  of  the  death 
of  Charles  F.  Cook,  of  the  sum  of  $1,000; 
plaintiff  then  being  the  wife  and  now  the 
widow  of  said  Charles  F.  Cook.  The  policy 
contained  the  usual  stipulation  that  if  pay- 
ment of  any  installment  of  premium  be  not 
made  when  due,  the  policy  shall  l>e  void, 
and  that  the  contract  between  the  parties  is 
completely  set  out  In  the  policy,  and  the  ap- 
plication therefor,  and  that  none  of  its 
terms  can  be  varied  or  modified  or  any  for- 
feiture waived  or  premiums  in  arrears  be  re- 
ceived except  by  agreement  in  writing  signed 
by  either  the  president,  vice  president,  sec- 


retary, or  actuary,  "whose  authority  for  this 
purpose  will  not  be  delegated.  No  other 
person  has  or  will  be  given  authority."  The 
policy  was  written  on  the  solicitation  of  an 
agoit  of  the  company  at  St  Louis,  a  Mr. 
Scott,  and  Mr.  Scott  was  the  party  who  had 
collected  the  premiums  on  it  from  time  to 
time  as  they  fell  due.  All  the  premiums 
had  been  paid  on  It  by  the  Insured,  Scott 
having  called  at  the  house  of  the  Insured  andi 
collected  the  money  from  him  or  his  wife 
and  left  with  them  the  receipt  for  that  In- 
stallment, the  receipt  being  signed  by  the 
secretary  of  the  company  at  its  home  oflSee  In 
New  York.  A  premium  falling  due  Decem- 
ber 29,  1901,  Mr.  Scott  called  at  the  house 
of  tbe  Insured  to  collect  it  The  insured 
was  sick,  and  his  wife,  the  plaintiff,  me( 
Mr.  Scott,  and  asked  if  he  had  called  to 
collect  the  insurance.  He  said,  "Yes,"  and, 
quoting  from  the  testimony  of  plaintiff,  re- 
spondent here,  "I  went  in  the  other  room 
and  got  the  money  and  gave  It  to  my  hus- 
band to  give  him,  and  in  tbe  meantime  Mr. 
Scott  asked  my  husband  if  be  had  been  sick, 
and  I  told  my  husband  to  give  him  the 
money  and  be  offered  it  to  Mr.  Scott,  and  he 
said,  'No ;  you  had  better  keep  It,  and  I  will 
pay  it  for  you,  and,  when  you  get  back  to 
work,  you  can  give  It  to  me.  Tou  need  not 
worry,  I  will  pay  it,  and  everything  will  be 
all  right'"  She  reiterated  that  after  Mr. 
Scott  asked  her  husband  if  he  had  been  sick 
and  when  she  told  her  husband  to  give  Mr. 
Scott  the  money,  and  he  offered  it  to  Mr. 
Scott,  Mr.  Scott  said:  "No;  you  had  better 
keep  It,  and  I  will  pay  It  for  you,  and  when 
you  get  hack  to  work,  you  can  give  It 
to  me.  You  need  not  worry,  I  will  pay 
It,  and  everything  will  be  all  right."  Her 
husband  asked  Scott  If  they  should  pay  it 
to  the  company  then,  and  Scott  said,  "No; 
as  it  was  his  money,  and  not  the  company's." 
Mr.  Scott  had  with  him  at  this  time  when 
he  called  the  receipt  for  the  money.  Wit- 
ness (plaintiff)  said  she  had  never  seen  Mr. 
Scott  after  that  but  once,  that  he  had  never 
called  for  the  money,  and  that  the  next  and 
only  time  she  saw  him  afterwards  be  (Scott) 
had  run  past  the  house  and  she  said  to  liim, 
"Did  you  pay  the  dues,"  and  he  said  "Yes," 
and  for  plaintiff  not  to  worry;  that  it  was 
all  right  This  occurred  a  month  or  so 
after  December  and  was  the  last  time  she 
had  talked  to  him;  had  never  asked  him 
anything  more  about  It,  and  had  never  seen 
him  afterwards  except  when  she  went  to 
the  office  of  the  insurance  company  with  her 
attorney.  The  insured  died  in  May,  1002, 
and  no  premiums  had  matured  between  De- 
cember and  that  date.  The  December,  1901, 
premium  was  never  paid.  The  company  re- 
fusing payment,  this  suit  was  brought  for 
tbe  full  amount  of  tbe  policy;  the  above 
facts  being  in  evidence  for  plaintiff  at  the 
trial  before  the  court  and  a  jury.    At  the 
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close  of  tbe  testimony  of  plaintiff  defend- 
ant Interposed  a  demurrer  to  the  evidence, 
which  was  overruled  and  exceptions  saved. 
Whereupon  defendant  Introduced  Mr.  Scott 
the  agent  referred  to,  who  testified  to  tbe 
effect  that  the  conversation  testified  to  by 
plaintiff  had  never  taken  place.  Tbe  Jury 
returned  a  verdict  for  plaintiff  for  the  full 
amount  of  the  policy.  Defendant  In  due 
time  filed  Its  motion  for  a  new  trial,  which 
was  overruled,  and  exceptions  saved  and 
has  brought  tbe  case  here  on  appeal. 

Nathan  Franli,  Richard  A.  Jones,  and  Max 
W.  Oliver,  for  appellant  Geo.  L.  Corlls, 
H.  Ooffenbacber,  and  F.  H.  Bacon,  for  re- 
spondent 

.  REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  It  Is  argued  by  tbe  learned 
counsel  for  the  respondent  that  an  agent 
of  an  insurance  company,  having  power  to 
collect  tbe  premiums,  Is  regarded  as  the  alter 
ego  of  the  company,  and  bis  acts  In  rela- 
tion to  tbe  premium  which  he  bad  authority 
to  collect  will  be  binding  upon  the  company, 
and  that  much  more  will  tbe  company  be 
bound  when  the  agent  is  tendered  tbe  pre- 
mium and  refuses  to  accept  It,  as  is  claimed 
is  tbe  case  at  bar.  Ttiat  Is  really  tbe  point 
in  tbe  case,  and  many  authorities  are  cited 
in  support  of  It.  Tbe  trouble  with  this 
proposition  is  that  it  does  not  meet  the  facts 
in  this  case.  The  agent  Scott  who  called 
to  collect  this  premium  with  tbe  receipt  in 
his  band,  and  to  whom  tbe  money  was  ten- 
dered, declined  to  receive  it  on  tbe  ground 
that  the  insured  needed  it  and  that  he,  Scott, 
would  see  to  tbe  payment  of  ft,  and,  when 
he  was  asked  by  the  plaintiff  or  her  bus- 
band  if  they  should  call  at  the  company's 
oflBce  and  pay  it  be  said,  "No;  that  be 
would  pay  It  for  them,  that  it  was  his  money 
and  his  affair."  This  is  practically,  although 
not  exactly,  what  be  said.  This  effected  two 
things:  First  It  was  distinct  knowledge  to 
the  insured  and  bis  wife  that  Scott  In  say- 
ing this  was  acting  In  bis  own  behalf,  and 
not  for  bis  company;  and.  In  the  second 
place,  that  be  made  or  offered  himself  as  the 
agent  of  the  insured  and  of  his  wife  to 
make  tbe  payment  for  them  and  In  their 
behalf,  and  they  accepted  bia  agency.  As- 
suming, as  we  must  that  tbe  testimony  of 
tbe  wife,  plaintiff  here,  is  entitled  to  the 
fullest  credit  tbat  testimony  shows  conclu- 
sively that  she  knew  tbat  Scott  in  so  acting 
was  not  acting  for  the  company,  but  acting 
for  her  and  for  her  husband.  She  and  her 
husband  made  him  tbelr  agent  in  the  trans- 
action. Be  was,  as  far  as  tbey  were  con- 
cerned, in  a  dual  capacity.  He  came  to  col- 
lect and  in  tbat  act  represented  bis  company. 
The  policy  itself  carried  specific  notice  to 
them  that  bis  powers  were  limited,  tbat  be 
bad  no  power  to  extend  time  of  payment 


Nor  did  be  undertake  to  do  so.  He  under- 
took to  pay  for  the  insured.  When  Scott 
refused  to  accept  tbe  payment  of  the  pre- 
mium, he  did  It  as  an  indlvldaal  and  in  bis 
character  as  an  individual  and  frioid  of  tbe 
insured,  and  be  undertook  as  that  friend 
and  agent  to  pay  the  money  out  of  bis  own 
funds  to  bis  company.  We  are  compelled 
to  bold  that  under  such  a  state  of  facts 
the  company  cannot  be  charged  with  his 
failure  to  discharge  his  duty  to  the  insured, 
and  tbat  plaintiff  must  suffer  tbe  conse- 
quences of  trusting  to  an  agent  that  had 
been  accepted  as  tbelr  own  agent  by  the  in- 
sured and  plaintiff  for  his  failure  to  carry 
out  what  respondent  testifies  he  agreed  to  do. 
The  Judgment  must  be,  and  is,  reversed. 
All  concur. 


TATE  V.  WABASH  RT.  CO. 

(Kansas    City    Court   of    Appeals.      Missouri. 

Jan.   80,    1911.     Rehearing   Denied 

Feb.  13, 1911.) 

1.  RArLBOADS  (S  446*)— Injubt  to  Stock  at 
Cbo8bino»— Actions — SumciENcr  of  Evi- 
dence. 

In  an  action  against  a  railroad  company 
for  killing  cattle  at  a  highway  crossing,  plain- 
tiff's evidence  held  sufScieot  to  take  the  case 
to  the  jury. 

fEd.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  f{  1627-1641:   Dec.  Dig.  {  446.*] 

2.  RAU.BOADS  (I  "447*)— Acnow  job  Kiixin o 
Stock— IKSTEUCTIONS — Giving  of  Signals. 

In  an  action  against  a  railroad  company 
for  killing  stock  at  a  highway  crossing,  a 
charge  that  if  the  company  s  servants  neglect- 
ed to  sound  tbe  whistle,  or  to  ring  the  bell, 
plaintiff  could  recover,  was  erroneons,  as  re- 
quiring both  the  sounding  of  tbe  whistle  and 
rin^ng  of  the  bell,  while,  under  the  statute,  the 
giving  of  either  signal  is  sufficient. 

[Ed.   Note. — For   other  cases,  see   Railroads, 
Cent  Dig.  f  1649;   Dec  Dig.  8  447.*] 
8.  Apfkai.  and  Ebbob  (i  1064*)— Habuless 

EbBOR— iNBTBUCnONS. 

The  instruction  was  harmless  where  the 
undisputed  evidence  showed  tbat  neither  signal 
was  given. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4219;   Dec.  Dig.  §  10G4.*] 

Appeal  from  Circuit  Court  Boone  County; 
N.  D.  Thurmond,  Judge. 

Action  by  Ben  Tate  against  the  Wabash 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

E.  W.  Hinton,  for  appellant.  Webster 
Oordon  and  N.  T.  Gentry,  for  respondent 

ELLISON,  J.  Defendant's  train  struck 
and  killed  two  of  plaintiff's  cows  at  a  place 
where  Its  road  crosses  a  public  highway, 
and  be  brought  this  action  for  damages.  Tbe 
judgment  In  tbe  trial  court  was  in  bis  favor. 

Tbe  following  are  tbe  facts,  substantially 
as  stated  by  defendant:  The  plaintiff  lived 
on  a  farm  on  the  east  side  of  and  adjoining 
the  railroad,  about  a  mile  from  tbe  village 
of   Hallsville.     At  this  place  tbe  railroad 
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rm>8  In  a  general  northeast  and  sonthwest 
direction.  There  is  a  county  road  about  a 
quarter  of  a  mile  to  the  west  of,  and  nearly 
parallel  with,  it  Another  pubUc  road,  refer- 
red to  in  the  evidence  as  a  lane,  runs  from 
the  first  county  road  In  a  general  easterly 
direction  across  the  railroad  to  the  plalntifT's 
farm.  According  to  the  witnesses,  the  cross- 
road nms  east,  then  makes  a  "Jog"  south 
for  about  75  at^s,  and  then  east  about  45 
or  50  steps  to  the  crossing.  In  going  east 
toward  the  crossing  the  view  of  the  railroad 
to  tlie  north  was  somewhat  obstructed  by 
com  at  the  time  of  the  accident,  but  from 
the  Jog  south  tliere  was  a  clear  view  for 
at  least  a  half  mile  northeast  of  the  cross- 
ing. On  the  afternoon  of  the  accident  the 
plaintifTs  son,  a  boy  of  17,  was  bringing 
the  cows  home  toward  the  crossing  from  a 
neighbor's  pasture.  After  he  turned  south, 
and  while  be  was  in  the  "Jog,"  he  noticed 
a  train  up  at  the  whistling  post,  coming 
south  toward  the  crossing.  He  then  got 
over  the  wire  fence  and  attempted  to  get 
ahead  of  the  cows,  but  did  not  succeed.  The 
cows  went  onto  the  crossing  immediately 
in  front  of  the  train,  and  were  Instantly 
struck  and  killed.  The  train  was  late  and 
running  at  a  high  rate  of  speed,  variously 
estimated  at  from  40  to  50  miles  an  hour. 
The  engine  was  running  backwards.  A  num- 
ber of  witnesses  for  the  plain tlfT  testified 
that  the  bell  was  not  rung,  and  that  the 
wliistle  was  first  sounded  after  the  train  had 
passed  the  whistling  post  and  reached  a  wil- 
low tree  some  180  yards  from  the  cross- 
ing. At  this  point  the  brakes  were  applied, 
and  the  speed  somewhat  slackened,  but  not 
enough  to  do  any  good.  The  defendant  did 
not  introduce  any  proof. 

We  are  satisfied  with  the  trial  court's 
view  of  the  demurrer  to  plaintiff's  evidence. 
The  case  was  properly  submitted  to  the  Jury. 
The  case,  as  made  by  the  evidence,  cannot 
fairly  be  likened  to  that  of  an  individual 
crossing  a  track.  Of  course,  there  are  In- 
stances where  one's  acts  in  driving  cattle 
could  be  illustrated  by  the  duty  one  owes 
when  himself  crossing;  but  this  is  not  one 
of  them. 

We  think  the  only  question  In  the  case  was 
that  of  negligence  on  the  part  of  the  de- 
fendant in  r^ard  to  signals,  and  In  this 
regard  we  are  not  impressed  with  the  argu- 
ment in  defendant's  behalf.  If  the  signals 
bad  been  given  as  required  by  statute,  it 
might  have  attracted  the  attention  of  the 
cows  and  have  prevented  them,  hi  one  way 
or  another,  from  going  upon  the  track,  or 
it  may  hare  caused  them  to  get  over  without 
being  struck. 

The  only  question  presented  looking  to- 
wards a  reversal  of  the  Judgment  is  in  re- 
gard to  an  instruction  which  seems  to  have 
required  the  d^endant  to  hare  sounded  l>oth 


the  whistle  and  the  bell.  If  elthei  signal 
is  given,  it  is  all  the  statute  requires.  Turn- 
er V.  RaUway  Co.,  78  Mo.  678;  Van  Note  v. 
Railway  Co.,  70  Mo.  641;  Terry  r.  RaU- 
way Co.,  80  Mo.  586,  1  S.  W.  746.  The  case 
cited  by  plaintiff — Atterberry  v.  Railway  Co., 
110  Mo.  App.  608,  85  8.  W.  114— does  not 
sustain  the  instruction.  Sometimes  a  slight 
change  in  wording  makes  a  great  difference 
in  meaning,  and  care  should  be  taken  when 
intending  to  inform  a  jury  that  only  one 
of  two  duties  is  required  not  to  tell  them 
that  both  must  be  performed.  In  this  case 
plaintiff's  first  Instruction  clearly  enough  in- 
formed the  Jury  that  it  was  defendant's  duty 
to  sound  the  whistle,  or  to  ring  the  bell. 
Then,  in  the  second  instruction,  by  changing 
the  form  of  the  statement,  the  Jury  were 
directed  to  find  for  plaintiff  if  they  bellere 
from  the  evidence  that  defendant  failed  to 
do  either  of  these  duties.  This  was  the  lan- 
guage, omitting  parts  not  applicable:  "If 
the  Jury  believe  from  the  eridence  that 
*  *  •  the  servants  of  defendant  In  charge 
of  the  locomotive  and  cars  neglected  to  sound 
the  steam  whistle  of  said  locomotive  at  a 
point,  •  •  *  or  that  said  servants  neg- 
lected to  ring  the  bell  of  said  locomotive 
at  a  point,  •  •  •  then  the  Jury  should 
find  for  the  plaintiff.  •  •  •••  Thus  the 
jury  were  told  that,  if  they  believed  the  de- 
fendant neglected  either  of  those  duties,  it 
was  liable. 

But  the  question  remains:  Was  there  any 
harm  done  defendant  in  view  of  the  undis- 
puted eridence  that  neither  of  the  duties 
was  performed  as  required  by  the  statute? 
We  hare  already  said  that  defendant  did  not 
introduce  any  evidence,  while  that  for  plain- 
tiff established,  by  abundant  affirmative  tes- 
timony, that  the  whistle  was  not  sounded 
and  the  bell  was  not  rung. 

In  such  condition  of  case  we  think  the 
technical  error  ought  not  to  disturb  the  Judg- 
ment; and  It  will  accordingly  be  affirmed. 
All  concur. 


KINYOUN  V.  METROPOLITAN  ST.  RY.  00. 

(Kansas  City  Court  of  Appeals.    Missouri.  Jan. 
30,  1911.    Rehearing  Denied  Feb.  13,  1911.) 

1.  Cabbibbs  ({  320*)— Injubt  to  Passekgeb^ 
Question  fob  Jubt. 

In  an  action  by  a  passenger  against  a 
street  car  company  for  negligently  starting  a 
street  car  as  sue  was  alighting,  evidence  held 
sufficient  to  go  to  the  jury  as  to  defendant's 
negligence,  though  the  place  was  not  the  usual 
place  .for  letting  off  passengers,  but  was  only 
used  for  a  safety  stop. 

[Eld.    Note.— For   other  cases,    see    Carriers, 
Cent  Dig.  i  1322;   Dec  Dig.  i  320.*] 

2.  Cabriebs  (S  S03*)— ALioHTino  Passeroeb 
— DuTf  OP  Cabbies. 

When  a  street  car  la  stopped  at  a  regular 
stopping  place  for  the  ingress  and  egress  of 
passengers,  the  carrier  should  hold  the  car  sta- 
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tionary  while  the  passenger  is  making  a  reason- 
able effort  to  alight. 

[Ed.    Note.— For    other  cases,    see    Carriers, 
Cent  Dig.  |§  122S-1229;  Dec.  Dig.  S  303.»] 
8.  Gabbiexs  (f  303*)— AUGHTINO  Passenoeb 

— DUIT  OF   CaBBIEB. 

Where  a  street  car  is  stopped  at  a  place 
not  intended  for  use  as  a  passenger  station,  and 
for  another  purpose  than  the  admission  and 
discharge  of  passengers,  the  carrier  should  not 
start  the  car  while  a  passenger  is  alighting, 
with  the  knowledge  and  consent  of  the  con- 
ductor. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1238;   Dec  Dig.  f  303.*] 

4.  CABBIEB8  (S  321*)— IhJUBIES  TO  PaSSGNOEB 

— Insibuctions. 

In  an  action  by  a  passenger  against  a 
street  car  company  for  negli^entljr  starting  a 
street  car,  where  the  allegations  in  the  peti- 
tion were  that  it  came  to  a  stop  before  she  at- 
tempted to  alight,  and  where  there  was  evidence 
that  the  car  was  moving,  it  was  not  error  to 
modify  plaintiff's  instruction  that  the  jury  were 
authorized  to  find  for  her  if  they  believed  her 
fall  wBs  caused  by  the  sudden  starting  of  the 
car  while  she  was  alighting,  and  the  car  either 
stopped  at  that  point  or  was  moving  slowly, 
by  striking  out  the  words  "or  moving  slowly," 
the  expression  being  too  indefinite,  and  admit- 
ting of  a  speed  great  enough  to  have  been  a 
factor  in  her  fall. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  1332;   Dec.  Dig.  i  821.*] 

5.  Cabbiebs  (i  315*)— Injubt  to  AuoHnRo 
Passenqeb— Pleading— Vabiance. 

While  a  plaintiff  can  recover  only  on  the 
cause  pleaded,  yet  in  an  action  for  injury  to 
an  alighting  passenger  there  is  no  variance  be- 
tween a  jietition  charging  that  plaintiff  was 
thrown  down  by  the  sudden  start  of  the  car 
from  a  standstill,  and  evidence  that  the  car  was 
still  moving  though  so  slightly  as  to  be  imper- 
ceptible and  wholly  negligible  as  a  factor  in  the 
fall. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §i  1281,  1282;  Dec.  Dig.  |  315.*] 

Appeal  from  Circuit  Coart,  Jackson  Coun- 
ty ;  Henry  I*  McOnne,  Judge. 

Action  by  Minnie  C.  Kinyoun  against  the 
Metropolitan  Street  Railway  Company. 
From  an  order  granting  plaintiff  a  new  trial 
after  verdict  for  defendant,  defendant  ap- 
peals.   Affirmed. 

John  H.  Lucas,  for  appellant.  House  & 
Manard,  for  respondent 

JOHNSON,  J.  In  alighting  from  a  street 
car  on  which  she  was  riding,  plaintiff  fell 
and  was  Injured.  She  alleges  her  injuries 
were  caused  by  the  negligence  of  defendant 
in  suddenly  starting  the  car— which  bad 
been  brought  to  a  complete  stop — "before  the 
plaintiff  had  alighted  therefrom,  and  before 
the  plaintiff  had  a  reasonable  time  to  alight 
therefrom,  and  when  the  servants  and  agents 
of  the  defendant  in  charge  of  said  car  knew, 
or,  by  the  exercise  of  ordinary  care,  might 
have  known,  that  plaintiff  was  attempting  to 
alight  therefrom,  and  was  in  a  position  of 
danger." 

Plaintiff  tiecame  a  passenger  on  a  north- 
bound Prospect  avenue  car  at  Thlrty-Blrst 
street,  and   intended  to  alight  at  Twenty- 


Fourth  street,  but  on  account  of  the  dark- 
ness and  the  rapid  speed  of  the  car  did 
not  know  when  she  reached  her  destina- 
tion and  was  carried  beyond  it  She  tes- 
tified that  she  inquired  of  the  conductor, 
"Have  we  passed  Twenty -Fourth?"  and  that 
he  replied,  "Why,  I  should  say  so.  We  are 
at  Eighteenth  street  now."  She  exclaimed, 
"Oh,  my  goodness  me!"  and  went  out  to 
the  rear  platform.  The  conductor,  who  was 
on  ttiat  platform,  rang  the  bell  and  came 
Into  the  car,  passing  plaintiff  on  her  way 
out  The  car  stopped,  and  plaintiff  started 
to  step  down  to  the  parement  She  seized 
the  handhold  at  the  rear  of  the  vestibule 
with  her  right  hand,  and  was  stepping  down 
when  the  car  suddenly  started  forward  and 
threw  her  to  the  pavement  She  supposed 
the  car  was  stopped  at  the  regular  stopping 
place  on  the  south  side  of  Eighteenth  street, 
and  that  the  conductor  had  caused  it  to  be 
stopped  to  permit  her  to  alight  The  car 
had  not  reached  the  regular  stopping  place, 
but  had  made  a  "safety  stop"  at  a  point  some 
distance  south  of  the  regular  place  for  re- 
ceiving and  discharging  passengers.  The 
rules  of  the  company  required  north-bound 
cars  to  stop  at  a  designated  point  near  the 
middle  of  the  block  on  account  of  the  hill 
in  that  block,  and  a  cross-street  car  line  on 
Eighteenth  street  Plaintiff  states  she  did 
not  know  of  the  practice  of  making  "safety 
stops"  on  that  hill,  but  as  stated,  supposed 
the  car  was  at  Eighteenth  street  It  is  a 
fair  inference  from  her  evidence  that,  though 
the  car  was  stopped  in  the  middle  of  the 
block,  the  conductor  knew  she  was  alighting, 
and,  in  effect  invited  her  to  alight  at  that 
place.  The  evidence  of  defendant  contradicts 
that  of  plaintiff  in  essential  features.  It 
tends  to  show  that  Instead  of  inviting  plain- 
tiff to  alight  during  the  safety  stop,  the 
conductor,  when  he  learned  she  had  been  car- 
ried by  her  destination,  said  to  her,  "Wait 
a  minute,  and  I  will  fix  it  so  you  can  go 
back  on  the  next  car."  Witnesses  for  de- 
fendant say  the  car  only  slackened  speed  at 
the  safety  post  and  did  not  come  to  a  full 
stop,  and  that  plaintifTs  faU  was  caused,  not 
by  a  sudden  start  of  the  car,  but  by  her 
awkward  attempt  to  alight  from  the  moving 
car.  The  evidence  is  not  in  entire  accord 
respecting  the  slowest  speed  of  the  car.  The 
Jury  might  have  believed  that  such  speed 
was  over  three  miles  per  hour  or  that  it 
was  so  slow  that  for  practical  purposes  it 
amounted  to  a  full  stop.  The  Jury  returned 
a  verdict  for  defendant  but  on  the  bearing 
of  a  motion  for  a  new  trial,  the  court  set 
aside  the  verdict  and  granted  a  new  trial  on 
the  ground  of  error  "in  refusing  to  give 
plaintiff's  Instruction  No.  1  and  in  modifying 
instruction  No.  4,  also  for  giving  defend- 
ant's instruction  No.  4."  Defendant  appeal- 
ed, and  argues  there  was  no  error  against 
plaintiff  in  the  instructions,  and  that   the 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep  r  InUexet 


Digitized  by 


Google 


Mo.) 


KINTOUN  ▼.  METROPOLITAN  ST.  RT.  CO, 


17 


court  should  have  sustained  defendant's  de- 
murrer to  the  evidence.  Counsel  for  plain- 
tiff filed  no  brief. 

There  Is  no  merit  In  the  contention  that 
the  court  should  have  taken  the  case  from 
the  Jury.  The  cause  of  action  pleaded  is 
the  negligence  of  the  carrier  In  suddenly 
starting  the  car  while  a  passenger  is  in  the 
very  act  of  alighting.  Plaintiff's  evidence 
sustains  such  cause.  When  a  street  car  is 
stopped  at  a  regular  stopping  place  for  the 
ingress  and  egress  of  passengers,  it  is  the 
duty  of  the  carrier  to  hold  the  car  station- 
ary while  a  passenger  Is  making  a  reasonable 
effort  to  alight.  And  where  the  car  Is  stop- 
ped at  a  place  not  Intended  for  use  as  a 
passenger  station  and  for  another  purpose 
than  the  admission  and  discharge  of  pas- 
sengers, the  carrier  should  not  start  the  car 
while  a  passenger  is  alighting,  in  a  case  such 
as  that  depicted  by  the  evidence  of  plain- 
tiff where  the  passenger  was  leaving  the 
car  with  the  knowledge  and  consent  of  the 
conductor.  The  demurrer  to  the  evidence 
was  properly  overruled. 

In  the  instructions  asked  by  plaintiff  the 
Jury  were  authorized  to  find  for  her  if  they 
should  believe  that  her  fall  was  caused  by 
the  sudden  start  of  the  car  while  she  was 
alightltag,  and  that  she  was  alighting  "while 
said  car  was  at  said  point,  either  stopped, 
or  moving  slowly."  The  court'struck  out  the 
italicized  words,  and  thereby  precluded  a  re- 
covery by  plaintiff  unless  the  Jury  should 
find  the  car  was  stationary  when  she  at- 
tempted to  alight.  In  Instruction  No.  4,  giv- 
en at  the  request  of  defendant,  the  Jury 
were  told  "that  the  only  negligence  that  Is 
submitted  to  you  for  your  consideration  la 
this  case  is  that  after  the  car  was  brought  to 
a  /«!(  gtop  •  •  *  and  while  plaintiff  was 
In  the  act  of  alighting  therefrom,  defend- 
ant's servants,  operating  the  car,  negligently 
caused  •  •  •  it  to  give  a  sudden  and  vio- 
lent Jerk  thereby  throwing  plaintiff,"  etc. 
And  in  another  Instruction,  given  at  the  re- 
quest of  defendant,  the  Jury  were  told  "if 
you  believe  and  find  from  the  evidence  that 
the  plaintiff's  injuries,  if  she  sustained  any 
injuries,  were  caused  by  her  leaving  or  at- 
tempting to  leave  the  car  while  the  same  was 
in  motion,  either  before  it  stopped,  or  after 
it  had  stopped  and  started  again,  then  the 
plaintiff  cannot  recover,  and  your  verdict 
must  be  for  the  defendant." 

The  instructions  asked  by  plaintiff  are  not 
in  harmony  with  the  rule  applied  by  this 
court  in  Bond  v.  Railroad,  110  Mo.  App.,  loc. 
clt  188,  84  S.  W.  124,  and  the  court  did  not 
err  in  refusing  to  give  them.  The  gravaman 
of  the  action  pleaded  In  the  petition  was  neg- 
ligence in  suddenly  starting  a  car  that  had 
been  brought  to  a  standstill  before  plaintiff 
started  to  alight  No  rule  is  better  settled 
than  that  which  restricts  a  plaintiff  to  a 
recovery  only  on  the  cause  pleaded.  "He 
mnst  recover  upon  the  cause  of  action  as 
alleged  which  Is  that  the  car  was  not  in 

134  S.W.— 2 


^  motion  when  he  attempted  to  alight,  but  was 
suddenly  started  with  a  Jerk  that  threw  him 
off  and  caused  his  injury."  Bond  v.  Rail- 
road, supra.  As  we  shall  hold,  there  would 
be  In  such  case  no  material  variance  tie- 
tween  allegata  and  probata,  if  the  proof 
showed  that  the  car  had  not  been  brought 
to  a  dead  stop,  but  had  its  speed  reduced 
to  an  Imperceptible  or  perfectly  harmless  for- 
ward motion,  but  the  Instructions  of  plain- 
tiff, had  they  been  given,  would  have  author- 
ized the  Jury  to  find  for  her  even  on  the 
hypothesis  that  the  forward  motion  of  the 
car  while  she  was  attempting  to  alight  was 
fast  enough  to  make  it  a  factor  in  causing 
her  fall.  The  term  "moving  slowly,"  when 
applied  to  the  speed  of  an  electric  street 
car,  might  refer  to  any  rate  of  speed  less 
than  8  or  10  miles  per  hour.  Plaintiff's 
petition  precluded  her  recovery  on  any  other 
hypothesis  than  that  of  an  Injury  caused 
solely  by  the  sudden  start  of  the  car,  and 
her  instructions  were  erroneous  for  the  rea- 
son that  they  enlarged  the  scope  of  her  cause 
of  action  to  include  negligence  in  starting 
the  car  In  a  case  where  the  forward  motion 
of  the  car  during  the  effort  to  alight  could 
have  been  a  co-ordinate  factor  in  producing 
the  injury. 

But  in  the  modification  of  plaintiff's  in- 
structions, as  well  as  in  the  giving  of  the 
instructions  asked  by  defendant,  the  court 
erroneously  went  to  the  opposite  extreme  In 
holding  plaintiff  to  recovery.  If  at  all,  only 
on  the  finding  that  the  car  had  come  to  a 
dead  stop,  and  was  in  that  condition  when 
its  sudden  start  thiew  her  to  the  pavement. 
There  is  evidence  In  the  record  from  which 
the  inference  would  be  reasonable  that  the 
car  was  moving  so  slowly  Its  motion  could  not 
have  had  any  effect  on  the  alighting  pas- 
senger. Still  the  instructions  given  by  the 
court  compelled  a  verdict  for  defendant  even 
In  such  case.  We  considered  an  identical 
situation  in  Green  v.  Railway,  122  Mo.  App., 
loc.  clt  653,  99  S.  W.  30,  where  we  said: 
"Without  qualification  or  exception,  the  in- 
struction directs  a  verdict  for  defendant 
should  the  Jury  find  that  plaintiff  'voluntar- 
ily attempted  to  step  off  the  car  while  it 
was  in  motion.'  This  means  that  if  the  car 
had  any  motion  at  all,  however  slight,  when 
plaintiff  began  her  step  to  the  ground,  stUI 
she  could  not  recover  notwithstanding  a  sud- 
den acceleration  of  speed  might  have  been 
the  Immediate  cause  of  her  fall.  It  would  be 
extremely  harsh  and  technical  should  we  say 
that  the  existence  of  an  almost  imperceptible 
motion  when  plaintiff's  last  step  began  would 
disprove  the  act  of  negligence  charged.  To 
have  such  effect,  the  motion  of  the  car  should 
be  at  a  rate  of  speed  that  in  some  degree, 
though  slight,  would  enhance  the  danger  of 
the  act.  If  less  than  this,  the  car  for  the 
purpose  of  alighting  from  it  should  be  re- 
garded as  stationary.  Forrester  v.  Railroad, 
116  Mo.  App.  37  [91  S.  W.  401]." 

Reaffirming  the  rule  Just  stated  and  ap- 
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plying  It  to  tbe  case  In  band,  we  must  hold 
that,  in  the  InstructionB  given,  tbe  court 
erroneously  curtailed  the  scope  of  the  cause 
of  action  pleaded  and  supported  in  the  evi- 
dence. The  error  was  prejudicial,  and  the 
learned  trial  judge  did  right  in  granting  a 
new  trial. 
The  Judgment  is  aflSrmed.    All  concur. 


BOARD  OF  EDUCATION  OP  CITY  OF  ST. 

LOUIS  V.  UNITED  STATES  FIDEI^ 

•    ITT  &  GUARANTY  CO. 

(St.  Louis  Court  of  Appeals.     Missouri.     Jan. 

24,  1911.    Rehearing  Denied  Feb.  7,  1911.) 

1.  Pbincipal  and  Surety  (5  59*)— Contract 
of  subettship— constbuction. 

A  contract  of  suretyship  must  be  given  a 
reasonable  interpretation  according  to  the  inten- 
tion of  the  parties  as  disclosed  by  the  contract 
read  in  the  light  of  the  surrounding  circum- 
stances, and  the  purposes  for  which  it  was 
made. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  SS  103,  103%;  Dec.  EHg.  i 
89.*] 

2.  Schools  and  Schooi.  Distbicts  (|  81*)— 
Contractob's  Bonds— LiABiuTT  of  Sube- 

TIES 

Tie  obligation  of  the  surety  in  a  bond  ex- 
ecuted to  the  board  of  education  of  a  city  by  a 
contractor  to  install  heating  and  ventilating 
equipment  in  a  schoool  building  is  measured  by 
the  contract  for  the  work  and  the  bond,  read  to- 
gether, and  Rev.  St.  1899,  |i  6761,  6762  (Ann. 
St.  1906,  p.  3328),  requiring  contractors  for 
public  work  to  give  a  bond  conditioned  for  the 
payment  for  materials  and  labor,  and  which 
gives  a  materialman  or  laborer  the  right  to  sue 
on  the  bond. 

[Ed.  Note.— For  other  eases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  195,  196;   Dec. 
Dig.  {  81.*] 
8.  SCHOOUS  and  School  Distbicts  (S  81*)— 

Contbactob'b  Bonds— Liabilitt  of  Subb- 

TIES. 

Under  Rev.  St.  1899,  Si  6761,  6762  (Ann. 
St.  1906,  p.  3328),  requiring  contractors  for  pub- 
lic work  to  give  bond  to  secure  payment  for  ma- 
terials and  labor,  whether  by  subcontract  or 
otherwise,  and  giving  materialmen  and  laborers 
the  right  to  sue  on  the  bond,  a  bond  which  stip- 
ulates for  the  payment  to  the  persons  furnishing 
materials  used  in  tbe  work,  and  which  author- 
izes an  assignment  of  the  bond  to  subcontract- 
ors, materialmen,  and  laborers,  who  at  the  in- 
stance of  the  contractor  have  furnished  work  or 
material  for  the  work,  binds  the  surety  to  an- 
swer for  the  default  of  the  contractor,  or  the 
^hool  authorities  on  the  default  of  the  contract- 
or, but  does  not  bind  the  surety  to  answer  for 
the  default  of  a  third  person  unless  he  derives 
bis  right  to  do  the  woik  by  contract  with  the 
contractor. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
5?chool  Districta,  Cent.  Dig.  |§  195,  196;  Dec. 
Dig.  i  81.») 

4.  Municipal  Oobpobations  ($  347*)— Con- 
tbactob's  Bonds— Liability  or  Sdbeties. 
Rev.  St.  1899.  !  6761  (Ann.  St.  1906,  p. 
3328),  requiring  contractors  ror  public  work  to 
execute  bonds  conditioned  for  the  payment  for 
materials  and  labor,  whether  by  "snocontract  or 
otherwise,"  and  section  6762  (Ann.  St.  1906,  p. 
3.328),  authorizing  materialmen  and  laborers  of 
any  contractor  to  sue  on  the  bond,  are  in  pari 


materia,  and  must  be  read  together,  and,  when 
so  read,  the  only  persons  authorized  to  sue  on 
the  bond  are  those  furnishing  material  or  labor 
for  any  contractor  or  subcontractor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Con>orations,  Cent  Dig.  IS  876,  877;  Dec  Dig. 

5.  Principal  and  Subett  (S  185*)— Right  of 
SuBETY— Indemnity. 

A  surety  has  a  right  to  be  indemnified  by 
his  principal  for  whatever  sum  he  has  paid  out 
in  discharge  of  the  principal's  obligation. 

[Eld.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  U  524-538;  Dec.  Dig.  i 
185.*] 

6.  Dismissal  and  Nonsuit  (J  7*)— Voluhta- 
BY  Nonsuit— Condition  of  Cause. 

Under  Rev.  St.  1909,  {  1980,  allowing  plain- 
tiff to  take  a  nonsuit  at  any  time  before  the 
case  is  finally  submitted  to  the  court  or  jury 
and  not  afterward,  a  plaintiff  is  not  entitled  to 
nonsuit  his  case  where  the  case  and  the  in- 
structions for  a  verdict  against  him  are  taken 
under  advisement   without  any  reservation. 

[Ed.  Note. — ^For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  |g  15-19,  22;  Dec.  Dig. 
i  7.*] 

Appeal  from  St  Louis  Circuit  Ck>urt;  Hu- 
go Huench,  Judge. 

Action  by  the  Board  of  Education  of  the 
City  of  St  Lonia,  at  the  relation  of  the 
Philip  Carey  Company,  against  tbe  United 
States  Fidelity  &  Guaranty  Company.  ^There 
was  a  Judgment  for  defendant,  and  the  re- 
lator appeals.    Affirmed. 

S.  O.  Rogers,  for  appellant  John  M. 
Wood  and  Edw.  C.  Kehr,  for  respondent 

NORTONI,  J.  This  is  a  suit  on  a  btiiidlng 
bond  executed  under  the  statute  relating 
to  public  buildings.  The  finding  and  Judg- 
ment were  for  defendant.  United  States  Fi- 
delity &  Guaranty  Company,  surety  on  the 
bond,  and  plaintiff  prosecutes  the  appeal. 

It  appears  the  board  of  education  of  the 
city  of  St  Louis  contracted  with  E.  Kohl- 
bry  &  A.  De  Laney,  a  copartnership  doing 
business  under  the  firm  name  of  the  National 
Engineering  &  Construction  Company,  to  in- 
stall the  heating  and  ventilating  equipment 
of  the  Baden  public  school  building  In  the 
city  of  St  Louis,  and  defendant.  United 
States  Fidelity  &  Guaranty  Company,  be- 
came surety  on  their  bond  In  the  penal  sum 
of  $5,375.  The  bond  vras  executed  under 
and  in  accordance  with  tbe  statute  in  such 
cases  made  and  provided  (see  sections  6761, 
6762,  Rev.  St  1899  [Ann.  St  1906,  p.  3328]), 
and  is  conditioned  for  tbe  faithful  perform- 
ance by  Kohlbry  &  De  Laney,  trading  under 
the  firm  name  of  the  National  Engineering 
&  Construction  Company,  in  executing  the 
contract  in  full  accord  with  its  provisions, 
and  for  the  use  and  benefit  of  all  persona 
furnishing  material  or  labor  thereunder.  It 
seems  Kohlbry  &  De  Laney  did  not  perform 
their  undertaking,  but  a  corporation,  the 
Advance  Engineering  &  Construction  Com- 
pany,  subsequently  formed,  did  so,  and  of 
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this  corporation  it  is  said  Koblbry,  one  of 
the  copartners  who  entered  Into  the  con- 
tract in  the  first  Instance,  was  president. 
But  there  Is  not  a  word  in  proof  tending 
to  show  the  Advance  Engineering  St.  Con- 
strnctlon  Company,  a  corporation,  had  any 
contractnal  relation  wluitever  with  the  co- 
partnership of  Kohlbry  &  De  Laney,  or 
-with  the  board  of  education.  Relator,  the 
Philip  Carey  Company,  furnished  and  in- 
stalled the  covering  for  the  steam  pipes, 
which  is  parcel  of  the  heating  apparatus  of 
the  Baden  school  building,  under  a  contract 
with  the  Advance  Engineering  &  Construc- 
tion Company,  for  which  it  "was  to  receive 
the  sum  of  $1,200,  but  there  is  nothing  in 
the  evidence  tending  to  show  that  it  had 
any  contractnal  relation  whatever  with  the 
copartnership  of  Kohlbry  &  De  Laney,  prin- 
cipal obligors  in  the  bond,  or  vrith  the  board 
of  education.  The  Advance  Engineering  & 
Construction  Company,  which  is  insolvent, 
omitted  to  pay  for  the  material  and  labor 
employed  In  the  pipe  covering,  and  tills  suit 
is  at  the  instance  of  the  Pliilip  Carey  Com- 
pany, relator,  who  installed  the  same  for 
the  amount  of  its  debt,  $1,200.  It  proceeds 
on  the  bond  executed  by  defendant  surety 
company  under  the  statutes  for  the  faithful 
performance  of  the  contract  of  Kohlbry  & 
De  Laney  and  to  the  use  of  those  who  fur- 
nished labor  or  material  thereunder.  After 
bearing  the  proof,  the  court  gave  judgment 
for  defendant  surety  company  on  the  the- 
ory that  plalntUTs  claim  is  not  enforceable 
against,  or,  in  other  words,  within,  the  ol>- 
llgation  of  the  bond  as  it  was  contracted 
by  the  Advance  Engineering  &  Construction 
Company,  wliich  was  neither  mentioned  in 
the  t)ond  nor  shown  to  be  in  privity  with 
Kohlbry  &  De  Laney,  the  principal  obligors. 
In  other  words,  the  court  by  its  judgment 
declared  that,  though  relator  furnished  the 
material  and  installed  the  covering  of  the 
pipes  to  the  extent  of  $1,200,  it  may  not  re- 
cover against  defendant  surety  on  the  bond, 
for  the  reason  it  does  not  appear  the  mate- 
rial "Was  furnished  or  the  latK>r  performed 
under  a  contract  with,  or  at  the  instance  or 
request  of,  the  original  contractors,  Kohlbry 
&  De  Laney,  whose  conduct  was  assured  by 
defendant  or  with  the  board  of  education, 
which  it  appears  was  authorized  to  complete 
any  portion  of  the  worlL  not  installed  by  the 
contractors. 

It  is  argued  here  that  notwithstanding  the 
fact  that  there  was  no  contract  on  the  part 
of  the  Advance  Engineering  &  Construction 
Company,  which  Installed  the  heating  and 
ventilating  apparatus,  and  the  principal  obli- 
gor in  the  bond,  Kohlbry  &  De  Laney,  whose 
contract  was  assured  thereby,  and  notwith- 
standing there  was  no  contract  between  the 
Advance  Engineering  &  Construction  Com- 
pany or  relator,  the  Philip  Carey  Company, 
with  the  board  of  education  to  perform  the 
tadi  contracted  for  and  omitted  by  Kohlbry 
&  De  T^ney,  the  court  erred  In  its  judg- 


ment, for  the  reason  it  conclusively  appears 
the  material  furnished  and  labor  performed 
by  relator  entered  Into  the  construction  of 
the  school  building.  The  bond  in  suit  is 
a  statutory  obligation  executed  by  the  au- 
thority of  and  in  accordance  with  sections 
6761,  6762,  Rev.  St  1899  (Ann.  St  1906,  p. 
3328),  and  there  can  be  no  doubt  of  the  prop- 
osition that  by  its  execution  these  statutes 
became  part  and  parcel  of  the  obligation  as- 
sumed by  the  surety.  State  ex  rel.  v.  Man- 
hattan Rubber  Mfg.  Co.,  149  Mo.  181,  212,  60 
S.  W.  321.  But  after  conceding  the  prop- 
osition suggested,  we  have  been  unable  to 
discover  anything  In  the  sections  of  the  stat- 
ute when  read  together  which  extends  the 
obligation  of  the  bond  beyond  its  terms  to 
include  the  debt  of  a  person  for  materials 
and  labor  furnished  to  one  who  is  not  an 
obligor  in  the  bond  such  as  the  contractor 
or  in  some  relation  of  privity  with  him  such 
as  a  subcontractor  under  him,  unless  it  be 
in  the  case  of  a  materialman  or  laborer  fur- 
nishing material  or  lalwr  to  either  the  con- 
tractor or  subcontractor.  That  the  Advance 
Engineering  &  Construction  Company  to 
whom  relator  furnished  the  material  and  la- 
bor is  neither  the  contractor,  the  performance 
of  whose  obligation  Is  vouchsafed  in  the  bond, 
nor  a  subcontractor  under  the  original  con- 
tractors, Kohlbry  &  De  Laney,  is  conceded, 
and  the  case  concedes,  too,  there  is  no  con- 
tractual relation  whatever  between  the  board 
of  education  and  the  Advance  Engineering 
&  Construction  Company,  with  whom  relator 
contracted  his  debt  for  no  such  relation  be- 
tween the  board  of  education  and  the  Ad- 
vance Engineering  k  Construction  Company 
was  either  shown  or  sought  to  be  shown  in 
the  proof.  This  l)eing  true,  it  is  obvious 
that  though  relator  furnished  the  material 
and  labor  for  covering  the  pipes  at  the  in- 
stance of  the  Advance  Engineering  &  Con- 
struction Company,  it  is  not  to  be  regarded 
as  either  a  materialman  or  laborer  in  the  eye 
of  the  law,'  for  the  reason  the  essential  priv- 
ity of  contract  between  its  debtor  and  the 
owner  of  the  building  or  original  contractor 
is  absent  Though  a  surety  is  regarded  as 
a  favorite  of  the  law  and  the  obligation 
of  suretyship  in  its  application  to  concrete 
facts  is  therefore  considered  strictisslml  jur- 
ris,  the  suretyship  contract  itself  Is  never- 
theless interpreted  and  construed  in  accord 
with  the  Identical  rules  which  obtain  with 
'respect  to  other  undertakings.  In  other 
words,  the  terms  employed  in  the  obligation 
are  to  be  given  a  reasonable  interpretation 
according  to  the  intent  of  the  parties  as  dis- 
closed by  the  Instrument  read  in  the  light 
of  surronndbig  circumstances  and  the  pur- 
poses for  which  it  was  made.  27  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  450;  Brandt  on 
Suretyship  (3d  Ed.)  {  107;  Beers  v.  Wolf, 
116  Mo.  179,  22  8.  W.  620;  Martin  v.  Whites, 
128  Mo.  App.  117,  125,  106  S.  W.  eO&  The 
contract  between  the  board  of  education  and 
Kohlbry  &  De  I^aney,  of  course.  Is  to  be 


Digitized  by  VjOOQ  IC 


20 


134  SOUTHWESTERN  REPOBTEB 


(Mo. 


read  together  with  the  bond  executed  by 
defendant  surety  for  Ita  faithful  perform- 
ance. These  two  instruments  with  the  stat- 
utes under  which  the  bond  was  executed 
contain  the  entire  obligation  of  suretyship 
now  in  judgment  Upon  scrutinizing  the 
written  contract  and  the  express  terms  of 
the  bond,  within  Its  four  corners,  it  is  en- 
tirely clear  that  defendant  surety  company 
obligated  itself  to  answer  only  for  the  ob- 
ligation of  the  copartnership  of  Kohlbry  & 
De  Laney,  the  contractors,  unless  it  be  in 
case  they  omitted  to  perform  and  the  work 
was  completed  by  the  board  of  education  or 
some  one  at  its  instance,  which,  of  course, 
continued  their  obligation  to  the  same  effect. 
There  is  no  suggestion  In  the  case  that  the 
board  of  education  Itself,  or  through  anoth- 
er at  its  Instance,  performed  any  part  of 
the  contract  awarded  by  it  in  the  first  in- 
stance to  Kohlbry  &  De  Laney,  and  this  fea- 
ture of  the  matter  will  not  be  further  ad- 
verted to.  Indeed,  such  is  not  pressed  for- 
ward by  counsel  as  a  matter  worthy  of  con- 
sideration on  the  proof  made.  How  or  un- 
der what  Inducement  the  Advance  Engineer- 
ing &  Construction  Company  came  to  per- 
form the  work,  which  was  contracted  for 
by  Kohlbry  &  De  Laney,  and  engaged  rela- 
tor to  aid  it  In  so  doing,  we  are  not  advised, 
and  the  argument  advanced  concedes  ttiat 
the  proof  does  not  show  such  inducement. 
But  the  argument  is  that  because  the  bond 
stipulates  for  the  payment  "to  the  parties 
funtishing  the  same  for  all  material  used 
in  the  work"  and  the  first  section  of  the 
statute  to  be  presently  set  out  and  adverted 
to,  after  the  word  "subcontractor,"  employs 
the  words  "or  otherwise,"  the.  claim  of  re- 
lator is  within  the  obligation  of  the  surety. 
The  words  of  the  bond  itself  thus  quoted 
are  taken  from  the  middle  of  a  sentence 
which,  when  read  all  together,  in  the  light 
of  other  provisions,  portrays  an  obvious  in- 
tention on  the  part  of  defendant  to  assure 
the  payment  for  such  materials  and  labor 
furnished  under  the  contract  of  Kohlbry  & 
De  Laney.  A  subsequent  provision  of  the 
bond  authorizes  its  assignment  by  the  board 
of  education  to  subcontractors,  materialmen, 
and  laborers  who  at  the  instance  of  the 
principal  obligors  (Kohlbry  &  De  Laney) 
have  furnished  work  or  material  toward  the 
completion  of  the  contract,  and,  in  case  of 
such  assignment  the  bond  shall  inure  to 
the  benefit  of  all  such  parties  alike  in  pro- 
portion to  their  respective  demands  remain- 
ing unpaid.  This,  too,  manifests  a  clear  in- 
tention of  the  parties  to  the  effect  that  the 
surety  shall  respond  and  answer  only  for 
material  and  labor  furnished  at  the  instance 
of  Kohlbry  &  De  Laney,  or  under  their  con- 
tract. Indeed,  when  the  bond  and  the  stat- 
utes are  read  together,  it  is  obvious  ttiat 
the  surety  assumed  no  obligation  to  answer 
for  the  defaults  of  persons  not  mentioned 
therein  such  as  the  Advance  Engineering  & 
Construction  Company,  unless  such  persons 


derived  their  right  to  improve  the  Baden 
public  school  building  either  through  Kohl- 
bry &  De  Laney,  the  original  contractors 
for  this  particular  work,  or  from  the  board 
of  education  itself,  upon  their  default,  of 
which  latter  predicate  of  liability  there  is  no 
suggestion  here.  Of  course,  the  idea  of  call- 
ing upon  the  surety  to  compensate  debts  con- 
tracted and  unpaid  by  one  such  as  the  Ad- 
vance Engineering  &  Construction  Company, 
which  is  neither  mentioned  in  the  bond  nor 
In  privity  with  the  principal  obligor,  Kohl- 
bry &  De  Laney,  the  contractor,  is  obnoxious 
in  the  highest  degree  to  tlie  legal  mind, 
for  such  is  not  nominated  In  the  bond  unless 
It  be  perforce  of  the  statutes  under  which 
it  was  executed.  But,  if  the  statutes  so 
provide,  then  the  obligation  is  to  be  enforced 
notwithstanding  the  omission  to  nominate 
the  particular  obligation  in  the  written  in- 
strument, for  of  such  statutes  the  parties 
are  deemed  to  have  had  notice  and  to  have 
contracted  accordingly.  State  ex  rel.  v.  Man- 
hattan Rubber  Mfg.  Co.,  14a  Mo.  181,  212, 
50  S.  W.  321.  The  contract  of  Kohlbry  & 
De  Laney  with  the  board  of  education  and 
the  bond  in  suit  were  executed  in  1S97,  and 
therefore  are  to  be  considered  together  with 
sections  6761,  6762,  Kev.  St.  1890  (Ann.  St. 
1906,  p.  3328).  We  direct  particular  atten- 
tion to  these  statutes  for  the  reason  they 
were  amended  In  1909,  as  will  appear  by 
Bev.  St  1900,  S§  1247,  1248,  and,  as  so 
amended,  expressly  incorporate  a  condition 
In  like  bonds  thereafter  executed,  which,  we 
believe,  fairly  construed  would  require  the 
surety  company  to  answer  for  the  claim  now 
in  judgment.  But  the  amended  statutes  are 
not  in  judgment,  and  a  question  arising 
thereon  is  therefore  not  decided.  It  is  re- 
ferred to  for  the  purpose  of  precision  only 
and  to  point  out  the  fact  tliat  the  statutes 
Involved  were  different  at  the  time  the  bond 
in  suit  was  executed  from  those  which  pre- 
vail now.  The  sections  of  the  statute  with 
which  we  are  concerned  are  as  follows: 
"All  counties,  cities,  towns  and  school  dis- 
tricts making  contracts  for  public  work  of 
any  kind  to  be  done  for  such  county,  city, 
town  or  school  district,  shall  require  every 
contractor  to  execute  a  bond  with  good  and 
sufficient  securities,  and  such  bond  among 
other  conditions  shall  be  conditioned  for 
the  payment  for  all  material  used  in  such 
work,  and  all  lahor  performed  on  such  work, 
whether  by  subcontract  or  otherwise."  Sec- 
tion 6761,  Rev.  St  1899.  "Every  person  fur- 
nishing material  or  performing  labor  for 
any  contractor  with  any  county,  city,  town 
or  school  district,  where  bond  shall  be  exe- 
cuted as  provided  in  section  0761,  shall  bare 
the  right  to  sue  on  such  bond,  in  the  name 
of  such  county,  city,  town  or  school  district, 
for  his  uae  and  benefit;  and  In  such  suit 
it  shall  be  sufficient  to  file  a  copy  of  such 
bond,  certified  by  the  clerk  or  secretary  or 
such  county,  ci^,  town  or  school  district; 
which  copy  shall,  unless  execution  thereof  be 
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denied  under  oatb,  be  snfflclent  eTidence  of 
execution  and  delivery  of  the  original;  Pro- 
vided, however,  that  sections  6761  and  6762 
shall  not  be  taken  to  In  any  way  make  such 
county,  city,  town  or  school  district  liable 
to  such  sub-contractor,  material-man  or  la- 
borer to  any  greater  extent  than  It  Is  lia- 
ble under  the  law  as  it  now  stands."  Sec- 
tion 6762,  Rev.  St  1899.  It  will  be  noticed 
that  the  fii-st  of  the  above  sections  (1.  e., 
6761)  requires  the  bond  in  this  case  to  be 
conditioned  for  the  payment  of  all  material 
used  in  the  work,  and  all  labor  performed 
on  such  work,  whether  by  subcontractor  or 
otherwise. 

It  Is  argued  that  the  words  '"or  other- 
wise" include  the  claim  of  relator  within  the 
condition  of  the  bond,  though  it  did  not  fur- 
nish material  to  a  subcontractor  or  to  one 
in  contractual  privity  with  the  owner  or 
contractor.  If  this  section  of  the  statute 
alone  were  before  us  for  consideration,  the 
argument  would  inhere  with  more  force 
than  it  does  in  view  of  the  two  sections  to 
be  read  together.  On  considering  the  sub- 
sequent section,  we  believe,  however,  the 
words  "or  otherwise,"  employed  by  the  Leg- 
islature at  the  conclusion  of  section  6761,  re- 
fer to  those  persons  which  might  be  denomi- 
nated to  be  materialmen  or  laborers  under 
the  mechanic's  lien  law,  for  it  has  been  de- 
termined that  the  purpose  of  these  statutes 
as  they  existed  prior  to  the  recent  amend- 
ment was  to  afford  a  remedy  on  the  bond. in 
those  cases  where  the  building,  because  of 
its  public  character,  is  not  subject  to  me- 
chanic's liens.  Hydraulic  Press  Brick  Co.  v. 
School  Dist,  79  Mo.  App.  6G5.  No  one  can 
doubt  that  under  the  mechanic's  lien  law  one 
who  furnishes  labor  or  material  to  either  the 
contractor  or  subcontractor  has  his  remedy 
against  the  subject-matter  of  the  improve- 
ment And  therefore  the  words  "or  other- 
wise" are  not  meaningless  when  the  context 
of  the  two  sections  is  considered  together, 
Tor  they  require  the  surety  to  vouchsafe  the 
payment  for  material  and  labor  whether  fur- 
nished by  a  subcontractor  himself  or  by  an 
outside  party  who  furnishes  such  labor  or 
material  to  him.  When  the  two  sections  of 
the  statute  are  read  together,  It  Is  entire- 
ly clear  that  the  party  suing  on  the  bon4 
must  deduce  his  right  to  so  proceed  from  the 
contractor  whose  obligation  Is  assured  iden- 
tically as  in  mechanic's  lien  cases.  In  other 
words,  for  one  who  has  furnished  material 
or  labor  In  the  improvement  to  recover  on 
the  bond  it  Is  essential  to  prove  that  he  fur- 
nished the  material  or  labor  either  to  the 
contractor  or  subcontractor,  to  the  end  of 
sliowing  a  contractual  privity  connecting  the 
subject-matter  of  his  suit  with  the  obliga- 
tion of  the  surety's  undertaking,  which 
stands  in  lieu  of  the  building  in  mechanic's 
lien  cases.  The  two  sections,  as  before  said, 
are  to  be  read  together,  for  they  are  In  pari 
materia,  and  the  first  must  be  interpreted  in 
connection  with  the  words  of  the  second  in 


order  to  accurately  deduce  the  Intention  of 
the  Legislature  manifested  in  both.  The  Sec- 
ond section  authorizes  a  suit  on  the  bond  re- 
quired to  be  given  in  accord  with  the  condi- 
tion prescribed  In  the  first.  By  its  express 
words  the  only  persons  authorized  to  sue  on 
the  bond  for  material  furnished  or  labor  per- 
formed are  those  which  furnish  material  or 
labor  "for  any  contractor"  with,  in  this  case, 
the  board  of  education,  which,  of  course, 
would  include  the  right  of  one  who  had  fur- 
nished material  or  labor  to  a  subcontractor, 
for  such  would  be  furnishing  for  the  cob- 
tractor,  as  it  aided  the  completion  of  his  un- 
dertaking. In  other  words,  one  who  furnish- 
es material  or  labor  to  a  contractor  or  a  sub- 
contractor under  him  is  nominated  in  the 
bond,  for  such  is  the  sense  of  the  statutes 
when  read  together,  and,  of  course,  this  does 
not  include  one  who  appears  to  be  a  mere 
volunteer,  and  neither  furnished  material  to 
the  contractor,  nor  one  in  contractual  privity 
with  him. 

To  hold  this  defendant  to  answer  as  surety 
for  the  unpaid  debt  contracted  by  the  Ad- 
vance Engineering  &  Construction  Company 
would  utterly  disregard  the  precept  of  nat- 
ural Justice  which  obtains  as  a  fundamental 
principle  in  the  undertaking  of  suretyship. 
Thdre  Inheres  in  every  contract  of  suretyship 
the  Just  equitable  principle  which  affords  to 
the  surety  a  right  to  be  indemnified  by  his 
principal  for  whatever  sum  he  has  paid  out 
in  discharge  of  the  principal's  obligation. 
Relssaus  v.  Whites,  128  Mo.  App.  135,  IOC 
S.  W.  603.  It  is  obvious  that  if  this  defend- 
ant were  required  to  compensate  the  relator 
for  the  indebtedness  of  the  Advance  Engineer- 
ing &  Construction  Company,  it  would  be 
without  recourse  for  indemnity  against  its* 
principal,  Kohlbry  &  De  Laney,  because  that 
copartnersliip  is  In  no  manner  privy  to  the  re- 
lator's claim,  and,  in  the  absence  of  such 
privity,  there  is  naught  upon  which  the  equi- 
table principle  affording  indemnity  may  op- 
erate. We  approve  the  conclusion  of  the  trial 
court  to  the  effect  relator  is  not  entitled  to 
recover  on  the  bond  In  the  absence  of  proof 
that  it  furnished  material  and  labor  to  some 
one  in  privity  of  contract  with  the  original 
contractors,  Kohlbry  &  De  Laney,  the  prin- 
cipal obligor  in  the  bond. 

It  is  argued  the  court  erred  In  declining 
to  permit  plaintiff  to  nonsuit  his  case,  to  the 
end  of  instituting  the  action  anew  and  sup- 
plying the  deficiency  In  proof.  The  argument 
must  be  examined  in  view  of  the  precise  dis- 
closures of  the  record,  for  no  one  can  doubt 
the  right  of  a  party  to  take  a  nonsuit  prior 
to  the  final  submission  of  the  cause.  It  ap- 
pears from  the  bill  of  exceptions  after  plain- 
tiff had  introduced  all  of  his  proof  defend- 
ant requested  an  instruction  to  the  effect 
that  under  the  evidence  In  the  case  plaintiff 
was  not  entitled  to  recover.  Defendant  In- 
troduced no  proof,  and  the  bill  of  exceptions 
recites,  "The  court  thereupon  took  said  cause 
under  advisement'.'^    After  having  had  the 
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cause  under  adrlsement  for  sereral  weeks,  the 
court  made  Its  finding  and  entered  a  judg- 
ment to  the  effect  that  plaintiff  was  not  en- 
titled to  recover  for  the  reason  he  had  failed 
to  make  out  a  prima  t&cie  case.  The  Judg- 
ment entered  recites,  among  other  things, 
that  the  parties  waived  a  Jury  and  submitted 
the  cause  to  the  court  upon  the  evidence  and 
proof  adduced,  and  the  court,  having  heard 
and  duly  considered  the  same,  and  being  fu  11^ 
advised  in  the  premises,  doth  find  in  favor  of 
the  defendant  on  the  issues  Joined.  Relator's 
counsel  was  not  present  at  the  time  the  Judg- 
ment was  entered,  and  he  was  not  notified  of 
the  fact  the  court  would  dispose  of  the  case 
on  that  day.  A  couple  of  days  thereafter  re- 
lator appeared,  and  moved  the  court  to  set 
aside  its  finding  and  Judgment,  and  permit  it 
to  nonsuit  the  action.  So  it  appears  the  re- 
quest was  not  made  until  after  Judgment. 
On  these  facts  the  matter  is  to  be  determined 
by  reference  to  our  statute  on  the  subject  and 
the  construction  placed  thereon  by  the  courts. 
The  statute  is  as  follows :  "The  plaintiff  shall 
be  allowed  to  dismiss  his  suit  or  take  a  non- 
suit at  any  time  before  the  same  is  finally 
submitted  to  the  Jury,  or  to  the  court  sitting 
as  a  Jury,  or  to  the  court,  and  not  after- 
ward." Section  1980,  Rev.  St  1909.  The 
uniform  construction  of  this  statute  in  prac- 
tice has  been  to  allow  the  party  to  ascertain 
the  opinion  of  the  court  upon  the  law  of  the 
case  by  its  action  on  instructions,  and  then 
withdraw  the  suit  before  final  submission  up- 
on the  merits  if  the  oploion  of  the  court  on 
the  propositions  of  law  is  unfavorable  to 
plaintiff.  Therefore,  when  nothing  more  than 
a  question  of  law  is  presented  as  by  an  in- 
struction requesting  the  court  to  direct  a  ver- 
dict, and  this  question  of  law  only  is  taken 
under  advisement,  a  nonsuit  should  be  allow- 
ed on  plaintifTs  request  after  the  court  an- 
nounces its  ruling  on  the  law  question  raised. 
Such  is  the  rule  of  decision  announced  in  sev- 
eral cases  by  both  the  Supreme  Ck)urt  and 
this  court.  Lawyers'  Co-Op.  Pub.  Co.  v.  Gor- 
don, 173  Mo.  139,  73  S.  W.  155 ;  Lawrence  v. 
Shreve,  26  Mo.  492 ;  McLean  v.  Stuve,  15  Mo. 
App.  317,  320.  In  this  view  it  has  been  ruled 
in  a  case  where  the  evidence  was  closed  and 
the  court  acted  on  the  Instructions  that  the 
plaintiff  was  entitled  to  take  a  nonsuit  at  any 
time  previous  to  the  retirement  of  the  Jury 
to  consider  of  their  verdict.  Templeton  v. 
Wolf,  19  Mo.  101.  See,  also,  McLean  v. 
Stuve,  15  Mo.  App.  317,  320.  But,  when  it 
appears  the  cause  and  the  instruction  for  a 
verdict  are  taken  under  advisement,  a  non- 
suit may  not  be  allowed  thereafter.  The  role 
is  that,  though  an  Instruction  In  the  nature 
of  a  demurrer  to  the  evidence  is  requested  If 
the  parties  submit  the  cause  to  the  consider- 
ation of  the  court  on  the  proof  and  Instruc- 
tion together  without  reservations  as  to  the 
right  of  a  nonsuit,  or  to  introduce  farther 
proof  if  the  court  be  of  opinion  that  the  de- 


murrer is  well  taken,  the  right  to  a  nonsuit  is 
thereafter  precluded.  Lawyers'  Co-Op.  Pub. 
Co.  V.  Gordon,  173  Mo.  130,  73  S.  W.  155;  Mc- 
Lean v.  Stuve,  15  Mo.  App.  317,  321.  It  is 
said  in  the  authorities  cited  that,  unless  the 
right  to  a  nonsuit  or  to  introduce  further 
proof  by  one  of  the  parties  is  erpressly  re- 
served at  the  time  of  submitting  the  cause 
and  demurrer  together,  which,  of  course,  in 
the  circumstances  suggested  operate  to  sus- 
pend a  final  submission  of  the  controversy, 
a  nonsuit  may  not  thereafter  be  taken.  It  is 
immaterial,  too,  if  It  appears  the  cause  was 
submitted  that  plaintiff  was  not  notified  of 
the  day  the  court  Intended  to  dispose  of  the 
same  by  giving  Judgment  thereon,  for,  hav- 
ing submitted  the  cause  along  with  defend- 
ant's demurrer,  plaintiff  is  thereafter  pre- 
cluded by  the  express  terms  of  the  statute. 
McLean  v.  Stuve,  15  Mo.  App.  817,  321.  As 
before  stated,  the  submission  in  this  case  was 
without  any  reservations  whatever,  for  it  afV 
pears  the  cause  was  submitted  together  with 
the  instruction,  and  the  court  properly  de- 
nied plaintifTs  request  for  a  nonsuit  after 
the  Judgment  was  given.  The  Judgment 
should  be  affirmed.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  CAULPIELD,  J., 
concur. 


AUGUSTUS  et  al.  v.  CTHIOAGO,  R.  L  &  P. 
RY.  CO.  et  aL 

(Kansas  City  Court  of  Appeals.     Missouri. 
Jan.  30,  1911.     Rehearing  De- 
nied Feb.  18,  1911.) 

1.  Appeal  and  Ebsob  ({  927*)— Demitbreb  to 
Evidence— Review. 

The  court  on  appeal  in  considering  a  de- 
murrer of  defendant  to  plaintiff's  evidence  must 
accept  as  proved  the  facta  in  evidence  hostile  to 
defendant's  contention. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3748 ;    Dec,  Dig.  §  927.*] 

2.  Garbiebb  (S  280*)— Passenoebb— Case  Re- 
quired. 

A  street  railway  company  owes  to  Its  pas- 
sengers the  duty  of  exercising  the  highest  de- 
gree of  care  to  protect  them  from  injury  during 
transportation. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Kg.  {  1089;    Dec.  Dig.  {  280.*] 

3.  Cabbiebs  (f  300*)— Passenoerb— Gabe  Re- 

QUIBEO. 

A  motorman  operating  a  car  across  a  rail- 
road crossing  must  hold  his  car  in  a  place  of 
safety  until  the  crossing  is  dear,  and  until  it 
is  beyond  the  action  of  a  train  resulting  either 
from  its  recoil  or  the  reversing  of  its  engine, 
and  for  him  to  run  his  car  in  immediately  be- 
hind a  slowly  receding  string  of  cars  that  may 
stop  and  return  is  negligence,  notwithstanding 
any  signal  from  the  flagman. 

[Ed.    Note.- For   other    cases,   see    Carriers, 
Cent  Dig.  H  1211,  1212;   Dec.  Dig.  S  300.*] 

4.  Cabbiebs    (S    320*)— Passenobbs— Neoli- 

OENCE— Question  fob  Jubt. 

Whether  a  motorman  operating  a  car 
across  a  railsoad  crossing  was  guilty  of  negll- 
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nnce  in  ao  operating  his  car  as  to  caa«e  a  col< 
Bsion  between  it  and  a  train  held,  under  the 
evidence,  for  tire  jury. 

fEld.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  I  1323;   Dec.  Dig.  {  320.*] 

5.  CABBIEB8     (I    284*)— NKQUQENCK— LlABII,- 
ITT. 

A  flagman  stationed  at  a  railroad  croesintr 
nsed  by  a  street  railway  company  is  the  agent 
of  the  latter,  and  it  is  liable  for  his  negligence 
in  signaling  a  motorman  to  cross. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1133,  1134;   Dec.  Dig.  i  284.*] 

6.  CaBBIBBS  (I  815*)— IlfJTTBIES  TO  PABSEIf- 
GKR8— PrriTION- EVIDBNCB. 

Wliere   the  petition  in  an  action  for  in- 

eries  to  a  street  car  passenger  in  a  collision 
tween  the  car  and  a  train  at  a  railroad  cross- 
ing alleges  that  the  street  railway  company 
so  negligently  constructed,  maintained,  and  op- 
erated its  car  line  and  the  car  as  to  cause  the 
accident,  plaindif  may  recover  on  any  conceiv- 
able negligence  of  the  street  railway  company 
that  could  have  caused  the  collision,  ana  he 
need  not  addoce  proof  of  specific  negligence. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1281,  1282;    Dec.  Dig.  i  315.*] 

7.  Cabriebs   (g  316*)— IirjTTBiKS  to   Pabsbn- 

OEBS— NBOUOKNCK— BUBDEN    OF    PBOOF. 

Where  a  street  car  passenger  proves  that 
be  was  a  passenger,  and  that  He  was  injured 
in  a  collision  between  the  car  and  a  train  at  a 
railroad  crossing,  the  street  railway  company 
has  the  bnrden  of  showing  that  the  collision 
was  not  caused  by  Its  negligence,  but  was  due 
to  unaToidable  accident  or  to  the  negligence  of 
another. 

[Ki.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1283-1204;  Dec.  Dig.  {  316.*] 

a  Dismissal  and  Nonsoit  (|  42*)— Disins- 

BAI.     AS     TO     CODKFENDANT— EnrECT     AS     TO 
PiXADIITOB. 

The  allegations  of  the  petition  against  a 
street  railway  company  and  a  railroad  company 
for  injnries  to  a  street  car  passenger  in  a  col- 
lision between  a  car  and  a  train  are,  so  far  as 
they  charge  negligence  against  the  street  rail- 
way company,  unaffected  by  the  act  of  plain- 
tiff in  dismissing  the  action  as  against  the  rail- 
road company. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit.  Cent  Dig.  |§  75-^ ;  Dec.  Dig.  | 
42.*] 

9.  Cabbisbs   (i  300*)— iNJXTBiEa  to   Passen- 

OEKS— Cabb   RiqUISED. 

A  motorman  operating  a  car  on  a  railroad 
crossing  must  know  of  the  presence  of  trains 
there,  and  he  cannot  attempt  to  cross  so  long 
as  a  train  is  in  striking  distance,  and  the  fail- 
ure of  a  brakeman  on  the  train  to  warn  the 
motorman  of  the  approach  of  the  train  does 
not  affect  the  charge  of  negligence  of  the  mo- 
torman. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f|  1211,  1212;   Dec.  Dig.  S  300.*] 

10.  Appbai.  and  Ebbob  (i  880*)— Questions 
Betibwable— Pasties  Entitled  to  Com- 
plain. 

Where,  in  an  action  against  a  street  rail- 
way company  and  a  railroad  company  for  in- 
juries to  a  street  car  passenger  in  a  collision 
between  the  car  and  a  train,  the  jury  found  a 
Terdict  against  both  companies,  the  street  rail- 
wmy  company  could  not  on  appeal  complain  of 
erroiB  in  instructions  to)  favorable  to  the  rail- 
road company. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
ETrror,  Cent  Dig.  f§  3584-3590;  Dec.  Dig.  § 
880.*] 


11.  Railroads    (t    288*)   —  Operation    of 
Tbains— Care  Required. 

A  railway  company  operating  trains  across 
a  street  on  which  a  street  car  company  is  op- 
erating street  cars  must  exercise  ordinary  care 
to  guard  against  a  collision,  at  the  crossing  be- 
tween its  trains  and  street  cars,  and  in  the  ex- 
ercise of  such  care  it  must  consider  the  fact  that 
it  is  running  its  trains  over  a  busy  street  in 
rightful  use  and  not  to  approach  the  crossing 
without  giving  warning,  and  not  to  do  anything 
in  the  running  of  trains  which  will  unneces- 
sarily enhance  the  inherent  dangers. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  928-832;    Dec.  Dig.  §  288.*] 

12.  Nbougbnce    ((    92*)— Imputed    Nequ- 
OENCE— Cabbieb  and  Pabsenokb. 

The  fact  that  a  motorman  in  charge  of  a 
street  car  crossing  a  railroad  track  failed  to 
exercise  the  proper  degree  of  care  for  the  pro- 
tection of  the  passengers  did  not  excuse  negli- 
gence of  operators  of  a  train  resulting  in  a  col- 
lision between  the  car  and  the  train  causing 
injury  to  a  passenger  on  the  street  car. 

[ESd.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  ii  142-146;   Dec.  Dig.  {  92.*] 

13.  Railroads    ({    297*)  —  Operation    of 

Trains— Negligence— Evidence. 

In  an  action  for  injuries  to  a  street  car 
passenger  in  a  collision  between  the  car  and  a 
train  at  a  crossing,  evidence  held  to  justify  a 
finding  of  actionable  negUgence  on  the  part  of 
the  railway  company  for  failing  to  give  warn- 
ing of  the  approach  of  the  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  947 ;'  Dec.  Dig.  |  297.*] 

14.  Railboads    (8    288*)  —  Operation    op 
Trains— Neqligence. 

The  rear  brakeman  of  a  train  approacbine 
a  crossing  on  which  street  cars  are  operated 
must  keep  a  lookout  and  give  warning  of  the 
presence  of  a  peril  of  which  he  has  every  reason 
to  believe  people  on  the  street  cars  are  in  ig- 
norance. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  H  928-932;    Dec  Dig.  g  288.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; James  H.  Slover,  Judge. 

Action  by  Belle  J.  Augustus  and  anottser 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Compauy  and  another.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

M.  A  Lowe  and  Sebree,  Conrad  &  Wen- 
dorff,  for  appellant  Chicago,  R.  I.  &  P.  Ry. 
Co.  John  H.  Lucas,  for  appellant  Metro- 
politau  St  Ry.  Co.  Boyle  &  Howell,  A.  F. 
Smith,  and  Guthrie,  Gamble  &  Street,  for  re- 
spondents. 

JOHNSON,  J.  While  plainUff  BeUe  J. 
Augustus  was  a  passenger  on  an  electric 
street  car  operated  by  defendant  Metropoli- 
tan Street  Railway  Company  on  the  Argen- 
tine line  of  Its  street  railway  system  In 
Kansas  City,  a  collision  occurred  between 
the  car  and  a  freight  train  at  a  railroad 
crossing,  and  plaintiff  was  Injured!  She  sued 
the  Street  Railway  Company,  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company, 
the  owner  of  the  train,  and  the  St  Louis  & 
San  Francisco  Railroad  Company,  the  owner 
of  the  track  on  which  the  train  was  run- 
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nlng,  to  recover  tbe  damages,  but  during  the 
trial  she  dismissed  tbe  last-mentioned  com- 
pany, and  proceeded  against  the  remaining 
defendants.  The  Jury  returned  a  verdict  in 
her  favor  against  ■  both  defendants  and  the 
cause  is  before  us  on  their  appeals  from 
a  Judgment  rendered  on  the  verdict  which 
was  for  four  thousand  five  hundred  dol- 
lars. There  Is  no  sagsestlon  In  the  evidence 
of  any  negligence  on  the  part  of  the  plain- 
tiff who  was  seated  in  the  car  at  the  time 
of  the  collision.  As  is  usual  In  snch  cases 
each  defendant  seeks  to  exculpate  itself  by 
casting  blame  for  the  collision  on  Its  code- 
fendant,  and,  as  we  shall  show,  each  has 
achieved  the  usual  result  of  adducing  proof 
of  the  actionable  culpability  of  its  compan- 
ion in  the  suit  without  excusing  itself. 

The  collision  occurred  in  the  daytime  on 
Nineteenth  street  near  the  state  line  This 
street  runs  east  and  west,  is  occupied  by 
two  street  car  tracks,  and  Is  crossed  at  and 
near  the  state  line  by  a  number  of  railroad 
tracks.  The  east  one  of  these  tracks,  callea 
In  evidence  "the  Frisco  connection,"  curves 
from  a  switch  in  the  E^sco  yards  south  of 
Nineteenth  street  in  a  northeasterly  coarse 
across  the  street  and  to  a  connection  with 
tracks  of  the  Rock  Island  Company  running 
in  an  east  and  west  course  north  of  and 
parallel  to  Nineteenth  street  A  freight 
train  consisting  of  28  cars  and  an  engine 
pulled  up  from  the  west  on  one  of  the  Rock 
Island  tracks  for  the  purpose  of  backing  in 
on  the  connection  to  the  Frisco  yards.  It 
backed  slowly,  and  the  rear  brakeman,  acting 
as  a  pilot,  walked  ahead  around  the  curve 
When  he  reached  the  street  he  discovered  an- 
other train  working  on  the  track  ahead,  and, 
to  avoid  a  collision,  gave  a  stop  signal  to  bis 
own  oiglneer  which  was  communicated  by 
the  middle  and  forward  brakeman  and  obey- 
ed by  the  engineer  who  could  not  see  the 
end  of  the  train.  When  the  train  stopped, 
the  end  car  was  on  the  street  railway  cross- 
ing and  obstructed  both  tracks.  Immediate- 
ly after  the  stop  the  train  moved  towards 
the  northeast,  and  cleared  the  north  street 
car  track  by  15  or  20  feet.  Then  the  train 
stopped,  and  ran  back  slowly  until  its  end 
again  reached  the  north  street  car  track,  and 
collided  with  a  west-bound  street  car  on 
which  plaintiff  was  a  passenger,  and  which 
was  attempting  to  pass  over  the  crossing. 
There  was  a  -flagman  at  this  crossing  who 
was  hired  by  the  Frisco  Company,  but  who 
was  maintained  at  the  equal  charge  of  the 
Street  Railway  Company  and  three  railroad 
companies,  among  them  the  Rock  Island. 
The  motorman  of  the  street  car  knew  of 
the  presence  of  the  train,  stopped  at  the 
crossing,  and  waited  until  the  train,  moving 
northeastwardly,  cleared  the  crossing,  and 
then  proceeded  over  without  looking  again 
in  the  direction  of  the  train.  The  train's 
pilot  knew  of  the  presence  of  the  street  car 
and  observed  it  starting  to  cross  as  soon  as 
the  train  left  the  crossing.     The   flagman! 


knew  of  the  presence  of  both  train  and  street 
car  and  was  on  duty  at  bis  post  There  is 
substantial  evidence  in  the  record  accusing 
each  and  all  of  these  men  of  n^Ugence. 

We  shall  content  ourselves  with  giving 
only  the  following  summary  of  the  facts  we 
And  sustained  by  snbstantlal  evidence:  First. 
The  flagman  signaled  the  motorman  to  stop 
and  remain  where  he  was  when  his  car  was 
In  a  place  of  safety,  and  the  motorman  dis- 
obeyed that  signal  In  proceeding  to  cross. 
Second.  The  flagman  signaled  the  motorman 
to  proceed,  and  the  motorman  was  following 
that  signal  when  he  ran  his  car  into  a  place 
of  danger.  Third.  The  return  of  the  train 
to  the  crossing  was  caused  by  a  signal  from 
its  pilot  to  back  up.  Fourth.  He  gave  no 
such  signal,  the  engine  did  not  move  and  the 
backward  motion  of  the  train  was  due  to 
recoil  following  the  taking  up  of  slack  when 
the  engine  stopped.  Fifth.  The  motorman 
gave  a  warning  signal  on  his  gong  of  his  pur- 
pose to  cross,  and  the  sij^ial  w.xs  heard  by 
both  the  flagman  and  the  train  pilot  Sixth. 
The  motorman  started  when  the  crossing 
was  in  range  of  the  train's  recoil.  Seventh. 
He  did  not  start  until  the  crossing  was  be- 
yond the  scope  of  such  action,  and  the  train 
could  not  return  to  it  without  the  action  of 
the  engine. 

The  petition  contains  the  following  general 
charge  of  negligence:  "The  defendants  neg- 
ligently caused  or  permitted  a  collision  to 
occur  between  the  said  car  of  the  Metropoli- 
tan Street  Railway  Company  and  a  train  of 
cars  of  the  defendant  Chicago,  Rock  Island 
&  Pacific  Railway  Company  which  was  run- 
ning over  the  tracks  and  railroad  of  the  St 
Louis  &  San  Francisco  Railroad  Company 
under  a  license,  lease,  permit  or  running  ar- 
rangement." Then  plaintiff  alleges  "the  neg- 
ligence of  the  defendant  Metropolitan  Street 
Railway  Company,  concurring  to  produce 
said  collision,  was  that  it  so  negligently  con- 
structed, maintained,  and  operated  Its  car 
line  or  street  railroad  and  the  car  on  which 
said  plaintiff  Belle  J.  Augustus  was  a  pas- 
senger, that  it  negllijenlly  caused  or  permit- 
ted said  collision.  The  negligence  of  the  de- 
fendant Chicago,  Rock  Island  &  Pacific  Rail- 
way Company,  concurring  to  produce  said 
collision,  consisted  in  Its  negligently  causing 
or  permitting  Its  said  train  or  cars  to  come 
on  and  upon  said  crossing  when  It  knew,  or 
by  the  exercise  of  ordinary  care  should  have 
known  that  such  collision  would  be  a  natu- 
ral and  probable  result  thereof;  and  In  neg- 
ligently failing  to  warn  said  Metropolitan 
Street  Railway  Company  of  the  approach  of 
said  train  or  cars  and  of  the  danger  of  a 
collision  therefrom." 

First,  we  shall  determine  the  questions 
argued  by  the  Street  'Railway  Company,  and 
then  consider  those  argued  by  the  Rock  Is- 
land Company.  Counsel  for  the  Street  Rail- 
way Company  urge  here  the  demurrer  to 
the  evidence  overruled  by  the  court  In  the 
consideration  of  this  demurrer,  we  must  ac- 
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cept  as  proved  tiie  facts  In  eTidence  hostile 
to  tbe  contention  of  tbe  defendant.  From  a 
merely  evidentiary  viewpoint  It  is  difficult 
to  conceive  of  a  reasonable  ground  for  ex- 
cusing this  defendant  from  liability  for  tbe 
injuries  Inflicted  on  plaintltT,  its  passenger, 
to  whom  it  owed  the  duty  of  exercising  the 
highest  degree  of  care  to  protect  her  from  In- 
Jury  during  her  transportation.  It  was  the 
duty  of  the  motorman  to  hold  bis  car  in  a 
place  of  safety  until  the  crossing  was  clear ; 
L  e.,  until  it  was  beyond  action  of  the  train 
resulting  either  from  its  recoil  or  the  revers- 
ing of  its  engine.  To  run  his  car  In  imme- 
diately behind  a  slowly  receding  string  of 
cars  that  could  and  might  stop  and  return 
was  not  ordinary,  much  less  extraordinary, 
care.  No  signal  from  the  flagman  would  war- 
rant a  prudent  man  in  taking  such  chances 
and  subjecting  the  lives  of  those  Intrusted 
to  his  care  to  such  grave  risks.  If  such  sig- 
nal, in  fact,  was  given,  it  told  the  motorman 
nothing  more  about  tbe  train  and  Its  future 
action  than  his  own  senses  had  told  him, 
and  he  liad  no  right  to  rely  on  the  flagman's 
Judgment  in  tbe  face  of  the  known  facts  that 
would  disparage  such  Judgment  in  tbe  mind 
of  a  careful  and  prudent  person  in  bis  situa- 
tion. His  duty  commanded  blm  to  use  bis 
own  senses  and  great  caution  for  tbe  protec- 
tion of  his  passengers  in  a  situation  so 
fnugbt  with  dangerous  possibilities,  and  he 
could  not  cast  tliai  duty  on  the  flagman  and 
remain  within  tbe  limits  of  proper  care. 
More  censurable  still  was  bis  conduct  if,  as 
there  is  evidence  tending  to  show,  he  started 
across  in  opposition  to  the  flagman's  warn- 
ing. He  had  no  right  to  take  any  chances, 
and  even  if  he  thought  tbe  way  was  dear 
should  have  heeded  a  warning  from  one 
wliose  duty  it  was  to  give  such  warning  and 
whose  opportunity  to  detect  the  presence  of 
danger  was  equal  or  superior  to  bis  own. 
The  Jury  were  entitled  to  conclude  that  the 
motorman  was  negligent  whether  the  signal 
he  received  was  to  proceed  or  remain  sta- 
tionary. 

And,  further,  the  flagman,  so  far  as  plain- 
tiff was  concerned,  was  the  agent  of  this  de- 
fendant, and  tbls  defendant  is  answerable  for 
bis  negligence.  The  Jury  were  Justified  in 
l>elievlng  from  the  evidence  that  he  signaled 
the  motorman  to  advance.  If  he  did,  the 
negligence  of  such  act  is  too  plain  for  serious 
discussion.  It  was  his  particular  duty  to 
know  that  the  way  was  clear  before  giving 
such  signal,  and  the  event  demonstrated  most 
convincingly  his  remissness  in  the  perform- 
ance of  tliat  duty.  But  counsel  Insist  most 
earnestly  that  the  petition  charges  this  de- 
fendant with  specific  acts  of  negligence  which 
are  not  supported  by  evidence.  Tbe  answer 
we  give  to  this  argument  disposes  also  of  the 
principal  objection  urged  against  the  Instruc- 
tions given  at  the  request  of  plaintiff.  The 
only  specification  of  negligence  is  that  the 
street  railway  company  "so  negligently  con- 


structed, maintained  and  operated  its  cat 
line  and  the  car  on  which  said  plaintiff  was 
a  passenger,"  etc.  There  is  no  claim  in  the 
evidence  of  any  defect  in  tbe  construction 
or  equipment  of  the  road  and  the  negligence 
disclosed  relates  entirely  to  the  operation  of 
tbe  car.  Tbe  allegation  is  general  and  not 
si)eclfic.  It  does  not  point  to  any  special  act 
of  negligence  in  the  operation  of  the  car,  or, 
for  that  matter,  in  tbe  construction  of  tbe 
road  or  in  the  maintenance  of  equipment. 
Under  such  averment  the  plaintiff  might  re- 
cover on  any  conceivable  negligence  of  the 
company  that  could  have  caused  tbe  colli- 
sion, and  in  this  respect  it  differs  essentially 
from  the  averment  considered  in  Hamilton 
V.  Hallway  Company,  114  Mo.  App.  504,  89  S. 
W.  893,  where  specific  acts  of  negligence  were 
alleged.  Since  only  general  negligence  is 
charged,  plaintiff  was  not  required  to  adduce 
proof  of  specific  negligence.  She  made  out  a 
prima  facie  case  by  proving  she  was  a  pas- 
senger and  was  injured  by  a  collision  of  the 
vehicle  in  which  she  was  riding.  The  bur- 
den then  shifted  to  tbe  carrier  of  showing 
that  tbe  collision  was  not  caused  by  its  neg- 
ligence, but  was  due  to  unavoidable  accident 
or  to  tbe  negligence  of  others.  Ooodloe  v. 
Railway,  120  Mo.  App.  194,  96  S.  W.  482; 
Wills  V.  RaUroad,  183  Mo.  App.  625,  113  S. 
w.  713;  Crews  v.  Railway,  19  Mo.  App. 
302 ;  Kean  v.  Schoening,  108  Mo.  App.  77,  77 
S.  W.  835;  Magoffin  v.  Railway,  102  Mo. 
540,  15  S.  W.  76,  22  Am.  St.  Rep.  798;  Ma- 
grane  v.  RaUway,  183  Mo.  119,  81  S.  W.  1158; 
Fullerton  v.  Fordyce,  144  Mo.  619,  44  8.  W. 
1053. 

Tbe  effort  in  the  argument  of  counsel  of 
the  Street  Railway  Company  to  make  the 
specific  averments  of  negligence  on  the  part 
of  Its  original  codefendants,  tbe  Rock  Island 
and  Frisco  Companies,  perform  the  office  of 
converting  tbe  averment  of  negligence  on  tbe 
part  of  the  Street  Railway  Company  from 
a  general  to  a  specific  charge  is  unavailing. 
The  dismissal  of  the  last-named  defendant 
from  the  suit  had  the  effect  of  eliminating 
from  the  petition  the  cause  asserted  against 
that  defendant,  and  we  shall  not  consider 
the  allegations  relating  to  that  abandoned 
cause  as  possessing  any  modifying  effect  on 
tbe  remainder  of  the  pleading. 

As  to  the  pleaded  negligence  of  the  Bock' 
Island  Company  the  charge  that  tbe  brake- 
man  failed  to  warn  the  operators  of  the 
street  car  of  the  approach  of  tbe  train  can- 
not be  construed  as  a  specification  of  negli- 
gence on  the  part  of  the  motorman,  since, 
with  or  without  such  warning,  it  was  his 
duty  to  his  passengers  to  know  of  tbe  pres- 
ence of  the  train  and  not  to  attempt  to  cross 
as  long  as  it  was  in  striking  distance. 

Tbe  demurrer  of  tbe  Street  Railway  Com- 
pany was  properly  overruled.  We  have  al- 
ready sufficiently  answered  the  criticism  of 
plaintiff's  instructions  urged  by  this  defend- 
ant   A  number  of  objections  are  leveled  .\t 


Digitized  by 


Google 


26 


184  SOUTHWESTERN  EEPOKTEE 


(Mo. 


the  Instmctlons  gtren  at  tbe  request  of  its 
«odefendant,  but  those  objections,  even  It 
valid,  relate  to  errors  of  which  plaintiff  and 
tbe  Street  Railway  Company  might  have 
complained  had  tbe  verdict  exonerated  tbe 
Rock  Island  Company.  For  instance,  plain- 
tiff, as  we  shall  show,  well  might  complain 
of  an  instruction  authorizing  the  release  of 
tbe  railroad  company  on  the  ground  that 
tbe  collision  resulted  from  the  recoil  of  tbe 
train  and  not  from  a  signal  to  back  tbe  train, 
tut  since  the  Jury  rejected  that  theory  of 
the  collision  and  held  tbe  Rock  Island,  in 
what  way  could  the  Street  Railway  Compa- 
ny have  been  prejudiced  by  a  rejected  hy- 
pothesis that  was  too  favorable  to  its  co- 
-defendant? 

We  find  tbe  rulings  on  all  the  instructions 
are  free  from  harmful  error,  and  pass  to 
the  questions  relating  to  the  liability  of  tbe 
Rock  Island  Company.  That  defendant  owed 
plaintiff  the  duty  of  exercising  ordinary  care 
to  guard  against  a  collision  at  tbe  crossing 
between  its  train  and  the  car  on  which  she 
was  a  passenger.  In  tbe  exercise  of  such 
care  it  devolved  on  the  Rock  Island  Compa- 
ny to  take  into  consideration  the  fact  that 
it  was  running  its  train  over  a  busy  street 
In  rightful  use  by  pedestrians  and  vehicles, 
and  not  to  approach  tbe  crossing  without 
giving  warning  and  not  to  do  anything  In 
■the  running  of  tbe  train  which  unnecessarily 
would  enhance  the  natural  and  Inherent 
4langers  and  risks  attending  the  switching  of 
freight  trains  over  a  grade  crossing.  There 
was  no  apparent  necessity  for  the  stopping 
of  the  train  at  a  place  where  the  taking  up 
of  slack  would  clear  the  crossing  and  the 
reaction  would  cause  the  end  car  to  return 
to  the  crossing,  and  we  say  that  theory  of 
the  collision  urged  as  a  defensive  fact  by 
counsel  of  the  Rock  Island  does  not  tend  to 
free  their  client  from  tbe  Imputation  of  neg- 
ligence. The  trainmen  should  have  realized 
that  persons  using  the  street  might  be  mis- 
led by  the  movement  of  the  train  away  from 
the  crossing  into  the  supposition  that  It  was 
being  pulled  away  by  the  engine  and  would 
not  return  immediately.  The  fact  that  tbe 
movement  was  caused  by  the  taking  up  of 
slack  was  peculiarly  within  the  knowledge 
-of  the  trainmen,  and,  in  the  exercise  of  rea- 
sonable care,  they  should  not  have  stopped 
at  a  place  where  the  train  would  "kick"  back 
And  strike  the  unwary  traveler  who  might 
be  in  its  path.  We  held  the  motorman  to 
knowledge  of  tbe  dangers  of  tbe  situation 
on  tbe  ground  that  in  tbe  exercise  of  the 
high  degree  of  care  a  carrier  owes  its  pas- 
sengers, he  should  hare  thought  of  all  the 
dangerous  possibilities  attending  the  act  of 
running  his  car  in  behind  a  slowly  receding 
train,  but  his  failure  to  measure  up  to  the 
standard  of  care  imposed  on  him  by  law  did 
not  excuse  the  negligent  Invasion  by  this 
defendant  of  the  rights  of  ordinary  travelers 


on  tbe  street  (including  the  plaintiff),  whose 
duty  to  themselves  was  only  that  of  exer- 
cising ordinary  care. 

We  find  ample  evidence  to  support  tbe  spe- 
cific charges  against  this  defendant.  The 
averment  that  it  negligently  failed  to  warn 
tbe  Street  Railway  Company  of  the  approach 
of  the  train  is  sustained  by  evidence  to  tbe 
effect  that  the  rear  brakeman,  who  knew  the 
cars  would  recoil  to  tbe  crossing,  gave  no 
warning  of  that  fact,  but  left  the  safety  of  tbe 
passengers  who  were  in  no  position  to  protect 
themselves  solely  to  the  care  of  tbe  motorman 
and  flagman.  Being  in  immediate  control  of 
the  threatening  instrumentality  the  active 
duty  was  on  talm  to  be  on  the  lookout,  and 
to  give  warning  of  the  presence  of  a  peril 
of  which  be  had  every  reason  to  believe  peo- 
ple on  the  street  would  be  ignorant. 

The  learned  trial  judge  committed  no  er- 
ror in  refusing  the  request  of  this  defendant 
for  a  peremptory  instruction.  Answering 
the  numerous  objections  urged  against  tbe 
rulings  on  the  instructions,  we  find  this  de- 
fendant fared  better  In  the  instructions  than 
the  evidence  warranted,  and  has  no  cause  of 
complaint. 

We  do  not  agree  with  counsel  for  the 
Street  Railway  Company  that  the  verdict  is 
excessive.  The  judgment  is  a  clear  expres- 
sion and  accomplishment  of  substantial  Jus- 
tice, and,  as  the  cause  was  tried  without  ma- 
terial error,  it  follows  that  the  judgrment 
should  be  affirmed. 

It  is  BO  ordered.    All  concur. 


GORDON  V.  METROPOLITAN  ST.  RT.  (X). 

(Kansas  C!ity  Court  of  Appeals.  Missouri.  Jan. 
30, 1911.    Rehearing  Denied  Feb.  13,  1911.) 

1.  Appeal  ANn  Erbob  (§  215*)— Objections 
Below— Instructions. 

Where  plaintiff  asked  no  instructions,  and 
did  not  object  to  the  giving  of  a  charge  for  de- 
fendant that  there  waa  no  evidence  sustaining 
a  charge  of  negligence  under  the  humanitarian 
doctrine  and  that  plaintiff  could  not  recover  on 
that  ground,  plaintiff  could  not  object  to  such 
charge  on  appeal. 

[E>].  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  1309-1314;  Dec.  Dig.  f 
215;*   Trial,  Cent.  Dig.  §f  683-685,  695.] 

2.  Appeal  and   E<bbob   ({  171*)— Theobt  op 
Case. 

Plaintiff  in  the  appellate  court  is  held  to 
the  theory  on  which  be  tried  the  case  below. 

[Ed.  Note.— For  other  cases,  see  Appeat  and 
Error.  Cent.  Die.  H  1053-1069,  1161-1165;. 
Dec  Dig.  i  171.*] 

3.  Trial  (S  418*)— DEJcuBRFai  to  EJvidencb— 
Waiver  of  Error. 

Where  defendant  by  adverse  rulings  on  its 
demurrer  to  tbe  evidence,  challenging  plaintiff's 
right  to  recover  on  any  hypothesis  ana  present- 
ing the  question  of  contributory  negligence  as 
one  of  law,  was  driven  to  the  submission  in  its 
instructions  of  contributory  negligence  as  an  is- 
sue of  fact,  it  may,  having  preserved  exceptions. 
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lake  adrantage  of  error  in  tbe  mling  on  the 
demurrer. 

[M.  Note.— For  other  cases,  see  Trial,  Cent 
Difr  J  981 ;    Dec  Dig.  f  4ia*] 

4.  SrRErr  IU.ii.boad8  ({  81*)  —  OPEBATion — 
Negliobnob— EixoEssivK  Speed. 

It  is  negligence  to  run  a  street  car  over  a 
bnay  street  at  the  speed  of  an  express  train. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  K  172-1T7;   Dea  Dig.  {  81.*] 

5.  Street    RAn:.BOADS    ({   98*)  —  Injxtbt    to 
Pebson  on  Track  —  Oortbibctobt  Nboli- 

OERCB. 

The  dat7  of  one  crossing  a  street  orer 
street  car  tracks  to  pay  close  attention  for  ap- 
proacbing  cars  is  a  continuing  duty,  from  which 
oe  is  not  excnsed  by  the  presumption  he  is  en- 
titled to  indulge  that  an  approaching  car  will 
not  be  run  faster  than  allowed  by  ordinance, 
and  at  that  speed  is  too  far  away  to  menace 
him,  and,  where  a  car  was  from  900  to  1,000 
feet  away  when  a  peraon  about  to  cross  the 
street  first  saw  it  and  was  coming  at  an  angle 
giving  him  a  view  of  its  illuminated  windows, 
so  that  the  fact  that  it  was  mnning  rapidly 
most  have  been  known  to  him,  and  he  looked  a 
second  time  when  he  was  in  a  place  of  safety 
where  an  ordinarily  careful  man  in  his  situa- 
tion would  have  perceived  that  the  car  was  not 
to  exceed  75  feet  away,  and  that  it  bad  travel- 
ed 1-5  times  further  than  be  had  walked  in  com- 
ing from  the  sidewalk,  that  it  was  not  checking 
speed,  and  that  a  collision  would  be  unavoida- 
ble if  he  attempted  to  cross  in  front  of  it  and 
he  proceeded  on  bis  way  and  was  struck  by  it, 
be  was  negligent  as  matter  of  law,  precluding 
a  recovery  for  his  death. 

[Ed.  Note.— For  other  oases,  see  Street  Rail- 
roads, Cent  Dig.  H  204-20S;  De^.  Dig.  (  9&*] 

■&  Apfeai.  and  Ebbob  ({  1178*)— Disposition 
OF  Case— RxuAND. 

Where  in  a  death  action  the  issue  of  neg- 
ligence under  tbe  humanitarian  rule  was  aban- 
doned by  plaintiff,  and  a  judgment  in  plaintijBTs 
favor  is  reversed  because  the  evidence  on  the 
only  issue  submitted,  whidi  was  contributory 
n^igence,  precluded  recovery,  the  cause  will  be 
remanded  where  the  evidence  would  have  jus- 
tified submission  of  tbe  issue  of  negligence  un- 
der the  humanitarian  rule  had  it  not  been 
abandoned. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
-IDrror.  Cent  Dig.  H  4tiu4-4620:  Dec.  Dig.  f 
1178.*] 

7.  Street  Railboads   d   93*)— Opebation— 
Care  at  Appboachino  Cbossino. 

Where  a  street  car  is  approaching  a  cross- 
ing at  ordinary  speed,  a  motorman  may  as- 
sume that  a  pedestrian  coming  towards  the 
crossing  will  stop  in  a  place  of  safety,  and  is 
not  bound  to  act  on  the  contrary  supposition 
antil  something  in  the  appearance  of  the  pedes- 
-trian  indicates  that  he  is  going  into  danger,  but 
a  motorman  approaching  a  crossing  at  a  highly 
excessive  speed  for  the  purpose  of  running  by 
the  regular  stopping  place  where  people  are 
waiting  for  the  car  cannot  indulge  in  any  pre- 
somption.  but  must  exercise  extraordinary  care. 
[EJd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  195-200;   Dec.  Dig.  {  93.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   W.  O.  Miomas,  Judge. 

Action  by  James  W.  Oordon,  by  next 
friend,  against  tbe  Metropolitan  Street  Rail- 
Tray  Company.  Judgment  for  plaintiff,  and 
defendant  apiieals.    Reversed  and  remanded. 

John  H.  Lucas,  for  appellant  Boyle  & 
Howell,  for  respondent. 


JOHNSON,  J.  Plaintiff,  tbe  minor  son  of 
James  Oordon,  deceased,  sned  to  recover 
damages  for*  the  death  of  bis  father,  which 
he  alleges  was  caused  by  the  negligence  of 
defendant.  At  tbe  time  of  bis  death,  Oordon 
was  a  widower,  and  plaintiff  was  his  only 
minor  child.  The  cause  is  here  on  the  appeal 
of  defendant  from  a  Judgment  of  $2,000  re- 
covered by  plaintiff  in  the  trial  court 

Gordon  was  killed  near  the  .intersection  of 
Twenty-Fourth  street  and  Grand  avenue  in 
Kansas  City  shortly  after  8  o'clock  in  the 
evening  of  September  22,  1908,  as  he  was 
crossing  Grand  avenue,  a  busy  public  thor- 
oughfare. A  north-bound  electric  car  on  de- 
fendant's "Westport  line"  struck  him,  and  in- 
flected injuries  from  which  he  died.  Grand 
avenue  runs  north  and  south,  the  numbered 
streets  east  and  west  Twenty-Fifth  street 
Is  761  feet  soutb  of  Twenty-Fourth  street, 
and  between  them,  at  a  point  418  feet  south 
of  Twenty-Fourth  street,  the  course  of  Grand 
avenue  deflects  to  the  southwest,  and  con- 
tinues on  a  tangent  in  a  southwesterly  direc- 
tion. The  street  car  tracks,  two  in  number, 
make  a  curve  at  this  point  to  conform  with 
the  course  of  the  street  CU>rdon  and  plain- 
tiff lived  in  the  basement  of  a  building  on 
the  west  side  of  Grand  avenue,  a  short  dis- 
tance north  of  Twenty-Fourth  street  His 
daughter,  her  husband,  and  her  mother-in- 
law  had  been  paying  blm  a  visit,  and  had 
left  his  home  accompanied  by  him  for  tbe 
purpose  of  boarding  a  north-bound  street  car. 
The  party  proceeded  to  cross  Grand  avenue 
to  the  northeast  corner  of  that  street  and 
Twenty-Fourth  street,  which  was  a  regular 
stopping  place  for  cars  running  north.  The 
women  walked  some  distance  ahead,  crossed 
the  car  tracks,  stopped  at  the  usual  stopping 
place  for  passengers,  and  signaled  the  ap- 
proaching car  to  stop.  Witnesses  for  plain- 
tiff say  the  car  which  ran  on  the  east  track 
came  on  at  from  35  to  40  miles  per  hour  and 
ran  by  Twenty-Fourth  street  without  slack- 
ening speed  and  without  ringing  the  bell. 
Gordon  and  his  son-in-law  walked  a  few 
paces  behind  the  women.  They  left  the  curb 
on  the  west  side  of  the  street  at  a  point 
about  100  feet  north  of  Twenty-Fourth  street, 
and  proceeded  in  a  diagonal  course  towards 
the  stopping  place  for  passengers  described. 
Their  direction  was  southeast,  and  they  trav- 
eled 60  feet  in  going  from  the  curb  to  the 
track  on  which  the  car  was  running.  Tbe 
son-in-law  testified  that  they  walked  slowly, 
perhaps  at  the  rate  of  2  or  2%  miles  per 
hour,  and  that  just  as  they  started  to  cross 
the  street  they  looked  soutb,  and  saw  the 
car  more  than  a  block  away — from  700  to 
1,000  feet  from  the  place  of  the  collision, 
and  that  it  was  "just  coming  around  the 
curve."  As  they  stepped  from  tbe  sidewalk, 
one  of  the  women  called  back  to  them,  "Here 
comes  the  car  now."  The  car  had  an  electric 
headlight  and  electric  lights  inside.    The  wit- 
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ness  states  they  did  not  and  could  not'  ob- 
serve the  speed  of  the  car,  but  that  when 
they  reached  the  west  track — wAe  Just  step- 
ping on  that  track — they  looked  again  and 
saw  the  car.  He  would  not  state  how  far 
away  It  was  then,  but  said  "It  was  quite  a 
little  ways  up  the  track  yet."  They  kept  on 
as  before,  the  witness  half  a  step  in  front  of 
Gordon.  As  the  witness  reached  the  middle 
of  the  east  track,  he  realized  the  car  was 
rushing  on  them.  -He  hallooed,  and  jumped 
back  far  enough  for  the  car  to  clear  him  as 
It  rushed  by.  Gordon,  heeding  the  cry,  also 
Jumped  back,  but  not  far  enough.  The  end  of 
the  bumper  or  the  projecting  handrail  struck 
him,  and  hurled  him  to  the  pavement 

An  ordinance  of  the  city  pleaded  and  In- 
troduced in  evidence  prohibited  street  cars 
from  running  at  greater  speed  than  20  miles 
per  hour,  and  the  petition  charges  that  de- 
fendant's negligence  in  running  the  car  at  ex- 
cessive speed  and  in  violation  of  the  ordi- 
nance was  the  proximate  cause  of  his  fath- 
er's death.  The  petition  further  alleges  that 
Gordon  "was  in  a  position  of  peril  and  dan- 
ger of  which  the  defendant  well  knew,  or  by 
the  exercise  of  ordinary  care  might  have 
known  in  time  to  have  stopped  said  car  and 
avoided  striking  said  deceased."  The  an> 
swer  is  a  general  traverse  and  a  plea  of  con- 
tributory negligence. 

The  motorman  of  the  car  testified:  "On 
the  evening  of  the  22d  day  of  September, 
1008,  I  was  in  the  employ  of  the  Metropoli- 
tan Street  Railway  Ck)mpany  as  a  motorman, 
and  was  running  and  operating  a  Westport 
car.  When  I  got  to  Hunter  avenue  and 
Main  street,  I  got  ofT  the  car  and  went  in  a 
drug  store  to  telephone  to  the  car  barn,  and, 
when  I  got  there,  there  was  a  young  lady 
using  the  phone,  and  I  was  delayed  about 
five  minutes.  By  this  time  there  were  some 
other  cars  close  behind  me.  I  went  from 
Hunter  avenue  into  Main  street,  and  started 
north  on  Main  street.  I  made  the  stop  at 
Thirty-First  street  After  that  I  made  no 
stop  until  I  passed  Twenty-Fourth  street 
It  was  just  about  or  a  little  after  8  o'clock 
at  night  The  car  was  full  of  people  who 
seemed  to  be  like  theater  people,  going  to 
the  theater.  The  reason  I  made  no  stop  was 
because  no  one  wanted  to  get  off,  and  the 
other  cars  were  following  so  close  behind. 
My  car  was  running  pretty  fast  and  was 
coming  downgrade.  I  did  hot  intend  to  stop 
my  car  to  take  up  any  passengers  because  I 
was  behind  time,  and  the  other  cars  were 
following  close  behind  me.  After  leaving 
Twenty-Seventh  street,  I  was  ringing  my 
alarm  bell  with  my  foot  to  warn  people  of 
the  approach  of  the  car,  and  show  people  the 
car  Aras  not  going  to  stop.  I  was  running 
this  way  and  looking  directly  in  front  of  me 
as  I  came  around  the  curve  at  or  near  Twen- 
ty-Fifth street.  As  I  came  around  the  curve 
north  if  Twenty-Fifth  street  At  this  point 
on  Griind  avenue  the  track  is  straight,  and 


runs  dne  north  from  that  point  The  street 
was  well  lighted.  Just  as  I  turned  the  curve 
north  of  Twenty-Fifth  street  I  saw  the  man 
who  was  struck  with  some  other  gentleman 
with  him.  I  also  saw  at  the  same  time  some 
people  standing  on  the  comer  on  the  north 
side  of  Twenty-Fourth  street  and  on  the  east 
side  of  Grand  avenue.  They  crossed  over 
the  north-bound  track  just  as  I  turned  the 
curve.  At  that  time  the  two  men  were  some 
feet  west  of  the  track.  These  people  on  the 
east  side  of  the  street  saw  that  my  car  was 
not  going  to  stop,  and  some  one  held  up  his 
hand  or  something  as  if  to  get  me  to  stop, 
but  I  did  not  Intend  to  make  the  stop,  and 
kept  my  foot  on  the  alarm  bell  to  notify 
them  of  that  fact,  and  rang  it  more  violently 
and  oftener  than  before.  When  I  first  saw 
these  two  men,  I  was  ringing  this  bell.  They 
looked  up  towards  my  car  as  If  to  stop,  and 
I  thought  from  their  movements  they  were 
going  to  stop.  I  kept  ringing  my  bell  and 
made  no  effort  to  stop  the  car  until  I  was  in 
about  a  car  length  of  these  men,  when  I  re- 
versed my  power,  and  turned  on  the  air  and 
applied  the  sand.  It  was  too  late,  however. 
The  young  man  jumped  back,  and  was  not 
struck.  The  old  man  was  hit  by  the  hand- 
hold on  the  front  end  of  the  car,  and  knock- 
ed down.  The  handhold  of  the  car  was  bad- 
ly bent  by  the  blow.  My  car  ran  fully  near- 
ly to  Twenty-Third  street  before  I  could  stop 
it  After  I  saw  this  man  was  not  going  to 
stop,  I  did  everything  I  could  to  stop  the 
car.  I  was  sounding  this  bell  all  the  time  I 
was  coming  down  from  Twenty-Fifth  street 
and  was  in  plain  view. of  these  two  men.  I 
saw  them  plainly  and  they  saw  me.  They 
looked  that  way,  and  I  thought  they  beard 
the  gong  I  was  ringing.  When  these  people 
on  the  corner  held  up  their  hands  for  me  to 
stop,  I  rang  the  gong  more  violently  than  be- 
fore. The  fender  did  not  hit  the  old  man  at 
all,  but  it  was  the  handhold  on  the  side  of 
the  car.  After  I  stopped  my  car,  I  backed 
up  to  where  the  man  was  struck,  just  as 
some  men  were  carrying  him  over  to  the 
sidewalk.  When  I  first  saw  these  men,  they 
were  not  going  straight  across  the  track,  but 
they  were  going  diagonally  at  a  point  north 
of  Twenty-Fourth  street  and  were  kinder 
facing  me.  There  was  nothing  in  their  ac- 
tions or  movements  to  indicate  to  me  that 
they  did  not  see  my  car,  and  i  did  not  know 
that  they  were  not  going  to  stop  until  I  was 
within  a  car  length  of  them.  After  I  saw 
they  were  not  going  to  stop,  I  did  everything 
In  my  power  to  stop.  The  men  were  In  plain 
view  of  me  all  the  time,  and  I  saw  and  was 
looking  at  them  all  the  time  after  turning  in 
the  curve  north  of  Twenty-Fifth  street" 

At  the  close  of  plaintitTs  evidence  and  at 
the  close  of  all  the  evidence,  the  defendant 
asked  the  court  to  direct  a  verdict  In  its  fa- 
vor, but  these  requests  were  refused,  and  the 
cause  was  submitted  to  the  Jury  on  the  sole 
issues  of  whether  the  peril  of  the  deceased 
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was  caused  by  the  negligent  manner  in  which 
the  car  was  operated,  or  was  caused  wholly 
or  in  part  by  negligence  of  the  deceased. 
The  Issue  of  negligence  under  the  "last 
chance"  doctrtne  was  withdrawn  from  the 
jury  in  an  instruction  given  at  the  request 
of  defendant,  and,  as  later  we  shall  show, 
was  abandoned  by  plaintiff.  The  record  dis- 
closes a  novel  situation  respecting  the  sub- 
mission of  the  cause  to  the  Jury.  Plaintiff 
asked  no  instructions,  and  did  not  object  to 
those  given  at  the  request  of  the  defendant, 
wtJch  were  numerous  enough  and  which  in- 
cluded the  following:  "The  court  instructs 
the  Jury  there  is  no  evidence  in  this  case 
that  the  defendant's  motorman  running  and 
operating  the  car  which  struck  deceased 
could  have  stopped  or  checked  the  speed  of 
his  car  after  deceased  placed  himself  in  a 
position  of  peril  in  time  to  have  avoided  the 
collision  and  injury  to  deceased,  and  hence 
the  plaintiff  cannot  recover  on  that  ground." 
Since  plaintiff  asked  no  instructions  and  did 
not  object  to  the  giving  of  the  instruction  quot- 
ed, in  effect,  he  approved  it  and  agreed  with 
defendant  that  it  correctly  declared  the  law, 
and  that  the  evidence  most  favorable  to 
plaintiff  would  not  sustain  the  charge  of 
n^Iigence  under  the  humanitarian  doctrine. 
Plaintiff  is  bound  to  the  position  he  thus  se- 
lected of  his  own  volition  in  the  trial  court, 
and  will  not  be  heard  to  renounce  that  posi- 
tion, and  shift  to  another  In  this  court.  Xo 
rule  is  better  settled  than  that  which  holds 
a  plaintiff  in  the  appellate  court  to  the  the- 
ory on  which  be  tried  the  cause.  On  the  oth- 
er hand,  defendant  is  not  bound  by  the  sub- 
mission in  Its  instructions  of  contributory 
n^ligence  as  an  issue  of  fact  Defendant 
was  driven  to  take  this  position  by  the  ad- 
verse rulinirs  of  the  court  on  Its  demurrers 
to  the  evidence  which  challenged  plaintiff's 
right  to  recover  on  any  hypothesis,  and  pre- 
sented the  question  of  contributory  negli- 
gence as  one  of  law.  Driven  from  one  line 
of  defense  in  the  trial  court,  a  defendant 
may  fall  back  to  another,  but,  if  he  preserves 
bis  exceptions  (as  defendant  did  in  the  pres- 
ent case),  he  may  return  in  the  appellate 
court  to  his  first  position.  Therefore  defend- 
ant, despite  its  instructions,  may  return  here 
to  its  demurrer  to  the  evidence,  and  again 
challenge  the  right  of  plaintiff  to  recover  on 
any  theory  of  the  case.  In  this  view  of  the 
situation  of  the  parties,  the  Judgment  can- 
not stand  on  the  charge  of  negligence  under 
the  humanitarian  rule,  but  must  rest  on  the 
only  remaining  allegation  of  negligence;  L 
e.,  that  the  excessive  speed  at  which  the  car 
was  negligently  operated  was  the  sole  cause 
of  the  injury,  and  the  deceased  was  not 
guilty  in  law  of  contributory  neglig^ice, 

The  negligence  of  defendant  in  running  the 
car  over  a  busy  street  at  the  speed  of  an  ex- 
press train  Is  too  apparent  and  indisputable 
for  argument,  and  we  shall  waste  no  words 
on  that  subject.  But  we  think  that  negli- 
gence to  the  extent  that  it  operated  to  en- 


trap and  imperil  the  unwary  pedestrian  was 
assisted  by  his  own  contributory  negligence, 
of  the  existotce  of  which  the  record  affords 
no  room  for  reasonable  difference  of  opin- 
ion. The  duty  of  the  deceased  to  pay  close 
attention  to  his  way  over  the  tracks  was  a 
continuing  duty,  and  he  was  not  excused 
from  the  performance  of  that  duty,  by  the 
presumption  he  was  entitled  to  indulge  that 
the  car  would  not  be  run  faster  than  20 
miles  per  hour,  and  at  that  speed  was  too 
far  away  to  menace  him.  The  law  did  not 
require  him  to  look  at  the  car  constantly, 
but  It  did  require  him  to  give  it  ordinary 
attention,  and,  if  such  attention  would  have 
disclosed  the  reckless  ^eed  and  manner  in 
which  it  was  being  operated,  he  had  no  right 
to  presume  anything  at  variance  with  the 
plain  facts  within  bis  ob^rvation.  The 
statement  of  the  son-in-law  that  they  could 
not  know  until  the  instant  before  the  colli- 
sion that  the  car  was  running  at  excessive 
speed  and  was  in  striking  distance  must  be 
rejected  for  the  reason  that  it  is  conclusive- 
ly disproved  by  the  undisputed  and  indi^ 
putable  facts  of  the  situation.  The  car  must 
have  been  from  900  to  1.000  feet  away  when 
deceased  was  at  the  place  where  the  witness 
says  they  first  looked.  It  was  not  coming 
head  on,  but  was  running  at  an  angle  that 
gave  them  a  view  of  its  broadside  of  illumin- 
ated windows.  The  fact  that  it  was  run- 
ning fast  was  apparent,  and  must  have  been 
known  to  them  if  they  looked.  If  these  were 
all  the  facts,  one  still  might  think  there  was 
some  room  for  doubt  concerning  the  negli- 
gence of  the  deceased.  But  all  doubt  is  re- 
moved by  the  further  fact  that  the  second 
look  of  the  deceased  was  taken  when  he  was 
in  a  place  of  safety  on  the  west  track,  and 
that  look,  if  taken,  would  have  told  an  ordi- 
narily careful  man  in  his  situation  that  the 
car  was  then  not  to  exceed  75  feet  away ; 
that  it  had  traveled  a  distance  15  times 
greater  than  that  he  bad  traveled  in  coming 
from  the  sidewalk ;  that  it  was  not  checking 
speed,  and  that  a  collision  would  be  unavoid- 
able if  he  attempted  to  cross  in  front  of  it 
One  of  two  conclusions  is  irresistible.  Either 
the  two  men  did  not  look  at  all,  or,  looking, 
gave  no  heed  to  what  they  saw.  In  either 
case,  the  conduct  of  the  deceased  was  negli- 
gence In  law  that  precludes  a  recovery  on 
the  issues  sent  to  the  jury  and  compels  a  re- 
versal of  the  Judgment 

However,  we  shall  remand  the  cause  for 
the  following  reason:  Though  the  issue  of 
negligence  under  the  humanitarian  rule  was 
abandoned  by  plaintiff  at  the  last  and  is  not 
now  in  the  case,  the  evidence  we  think  would 
have  Justified  the  court  in  submitting  that 
issue  had  it  not  been  abandoned,  and  it  is 
but  Just  to  plaintiff  to  give  him  an  oppor- 
tunity to  have  his  case  tried  on  Its  only  ten- 
able ground.  Doubtless  the  court  In  ruling 
on  the  demurrer  to  the  evidence  indicatbo 
the  view  of  the  law  of  the  case  expressed  lu 
the  Instructions  afterward  given,  and,  though 
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plaintiff  was  not  drlTen  to  tbe  acceptance  of 
that  view,  It  would  be  an  unnecessarily 
barsh  rule  that  would  deprive  blm  of  a  fair 
opportunity  to  be  beard  on  the  real  merits 
of  his  case.  Tbe  jury  well  might  have  be< 
lleved  from  the  evidence  that  an  ordinarily 
careful  and  humane  man  In  the  position  of 
the  motorman  would  have  realized  tbe  peril 
of  the  deceased  in  time  to  have  avoided  the 
injury  by  cbecklng  speed  or  sounding  an 
alarm  with  tbe  gong.  Where  a  car  Is  ap- 
proaching a  crossing  at  ordinary  speed,  a 
motorman  may  be  Justified  in  assuming  that 
a  pedestrian  coming  towards  tbe  crossing 
will  stop  In  a  place  of  safety,  and,  in  such 
case,  would  be  under  no  duty  to  act  on  the 
contrary  supposition  until  something  in  the 
appearance  of  the  pedestrian  indicated  that 
be  was  going  Into  danger.  But  where,  as 
here^  tbe  motorman  Is  approaching  a  crossing 
at  blgbly  excessive  speed  with  tbe  purpose 
of  running  by  a  regular  stopping  place,  where 
people  are  waiting  for  his  car,  he  has  no 
right  to  indulge  in  any  presumptions.  Such 
conduct  Is  extraordinary,  and  calls  for  the 
exercise  of  extraordinary  care  to  prevent  It 
from  becoming  an  agency  of  danger  to  oth- 
ers. Seeing  a  straggling  group  of  persons 
slowly  crossing  the  street,  he  should  have 
apprehended  that  they  might  be  surprised 
and  imperiled  by  his  reclclessness.  He  had 
no  right  to  arrogate  to  himself  a  paramount 
right  to  the  street  and  compel  others  to  take 
care  of  themselves  or  be  injured.  Under  the 
peculiar  circumstances  of  this  case,  the  pres- 
ence of  people  on  the  street  approaching  the 
track  was  a  danger  signal  which  ordinary 
prudence  would  have  dictated  to  the  motor- 
man  to  h^.  The  evidence  of  plaintiff  would 
warrant  the  Indulgence  of  such  conclusion 
by  tbe  triers  of  fact,  and.  If  tbe  same  evi- 
dence be  adduced  at  a  subsequent  trial,  tbe 
issue  of  "last  chance"  negligence  should  be 
sent  to  tbe  jury. 

Tbe  judgment  is  reversed  and  the  cause  re- 
manded.   All  concur. 


DOOLBT  V.  RYAN^S  ESTATE  et  al. 

(Kansas    City    Court    of    Appeals.      Missouri. 

Jan.  16,  1011.     Rehearing  Denied  Feb.  13, 

1911.) 

1.  ElXEOUTOBS   AND  Administratobs  ({   283*) 

■  —Claims— JuDOMENT— Payment. 

Where,  on  motion  to  pay  a  demand  a^inst 
a  decedent's  estate,  prevloosly  allowed  and  as- 
signed to  a  designated  class,  tbe  administrator 
only  tendered  tbe  issue  of  payment,  tbe  validity 
of  tbe  judgment  allowing  and  classifying  the 
demand  was  not  in  issue,  either  in  the  probate 
court  or  in  tbe  circuit  court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §  1131;  Dec. 
Dig.  S  283.*] 

Z    BXECTTTOBS    AND    ADMINISTBATOES    (|    283*) 

—Claims— Judgmbnt—Patment. 

The  validity  of  a  Judgment  of  the  probate 
court  allowing  a   claim  and  assigning  it  to  a 


class  cannot  be  questioned  in  the  circuit  court 
on  appeal  from  a  denial  of  an  orjer  to  pay  tbe 
demand  pursuant  to  the  judgment,  since  the 
jurisdiction  of  the  circuit  court  Is  derivative. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  (  1131 ;  Dec. 
Dig.  {  283.*] 

3.  Appeal  and  Ebbob  (f  1074*)— Habmless 

£>bros— Judgment. 

Where  the  circuit  court,  on  appeal  from 
the  probate  court,  denying  an  order  on  tbe 
administrator  to  pay  a  demand  against  the  es- 
tate previously  allowed  and  assigned  to  a  des- 
ignated class,  found  on  the  only  issue  rais- 
ed by  the  administrator,  pleading  payment,  in 
favor  of  claimant,  a  judgment  for  the  claimant 
and  sending  the  matter  back  to  the  probate 
court  would  not  be  disturbed,  ttecause  It  er- 
roneously recited  that  the  demand  was  assigned 
by  the  probate  court  to  the  fifth  class,  instead 
of  to  the  sixth  class ;  for  the  question  of 
whether  the  demand  had  received  Its  proportion- 
al share  of  the  funds  in  the  hands  of  the  ad- 
ministrator might  arise  in  the  probate  court 
on  the  making  of  the  order  of  distribution. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4252;    Dec.  Dig.  f  1074.*] 

Appeal  from  Circuit  Court,  Bates  County ; 
C.  A.  Denton,  Judge. 

Proceedings  by  Silas  W.  Dooley  for  an  or- 
der requiring  Nellie  Welch  and  another,  ad- 
ministratrices of  J.  J.  Ryan,  deceased,  to  pay 
a  demand  against  the  estate  previously  al- 
lowed by  the  court  Prom  a  Judgment  of  the 
circuit  court  for  claimant,  rendered  on  ap- 
peal from  a  judgment  of  the  probate  court 
for.  the  estate,  the  administratrices  appeal. 
Affirmed. 

Thos.  J.  Smith,  for  appellants.  Silas  W. 
Dooley,  pro  se. 

JOHNSON,  J.  This  proceeding  was  com- 
menced in  the  probate  court  of  Bates  county 
by  a  motion  filed  April  7,  1909,  for  an  order 
on  the  administratrices  of  J.  J.  Ryan,  de- 
ceased, to  pay  a  demand  against  the  estate  of 
$100  and  Interest  previously  allowed  by  the 
court  and  assigned  to  the  sixth  class.  Notice 
of  the  motion  was  not  served  on  the  admin- 
istratrices, but  service  was  acknowledged  by 
their  attorney,  who  appeared  and  objected  to 
the  allowance  of  the  order  prayed,  for  the 
reason  "that  said  demand  has  already  been 
paid  in  full."  The  issue  thus  raised  was 
tried  before  a  Jury,  and  a  verdict  was  return- 
ed for  the  estate,  on  the  express  ground 
that  tbe  demand  had  been  paid  in  full.  The 
claimant  appealed  to  the  circuit  court,  where 
a  trial  of  the  cause  without  the  aid  of  a  ju- 
ry resulted  In  the  following  Judgment:  "Now 
at  this  day  come  tbe  parties,  and  the  court, 
having  previously  heard  evidence  herein  and 
fully  considered  tbe  same,  doth  find  that  on 
tbe  12tb  day  of  April,  1909,  during  the  reg- 
ular February  term,  1909,  of  the  probate 
court  of  this  county,  claimant  herein,  S.  W. 
Dooley,  did  file  In  said  court  for  allowance 
and  classification,  and  Judgment  rendered  by 
this  court  on  the  12th  day  of  August,  1907, 
In  his  favor  for  the  sum  of  $500  against  the 
estate  of  J.  J.  Ryan,  deceased;  also  did  file 


*For  other  cases  gee  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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a  motion  for  an  order  on  the  admlnlstra- 
trkeB  for  distribution  of  the  assets  of  said 
estate,  and  the  payment  of  said  claim;  that 
Slid  court  entered  Judgment,  classifying  said 
dalm  and  making  it  a  fifth-class  claim 
against  said  estate ;  that  said  court  rendered 
JDdgment  against  the  claimant  on  his  motion 
for  an  order  of  distribution  and  payment  of 
Us  said  claim,  from  which  said  claimant  has 
appealed  to  this  court  The  court  doth  fur- 
ther find  that  said  Dooley  has  been  paid 
$M0  on  said  stun  of  $500,  and  that  there  Is  a 
tnlance  due  on  said  judgment  of  $100.  The 
court  doth  further  find  that  at  the  time  said 
motion  was  filed  In  the  probate  court  there 
was  $1,02S  In  the  hands  of  the  administra- 
trices, and  that  there  has  come  Into  their 
hands  additional  assets  belonging  to  said  es- 
tate, subject  to  distribution  on  this  and  other 
claims  probated  against  said  estate.  Where- 
fore the  court  doth  render  Judgment  In  favor 
of  said  S.  W.  Dooley,  and  against  the  estate 
of  3.  J.  Ryan,  deceased,  for  said  balance  of 
nOO  and  interest  to  date  of  $14.75,  aggre- 
gating $114.75,  together  with  his  costs  In  this 
behalf  exjiended.  It  is  further  ordered  that 
the  probate  court  direct  the  administratrices 
to  pay  said  Dooley,  out  of  the  assets  of  said 
estate  subject  thereto,  so  much  of  his  claim 
as  It  may  be  entitled  to  ander  the  law."  The 
administratrices  appealed  from  this  Judg- 
ment, and  assail  It  here  on  a  number  of 
grounds. 

The  points  argued  by  counsel  for  the  es- 
tate against  the  validity  of  the  Judgment  of 
the  probate  court  allowing  and  classifying 
the  demand  will  not  be  considered  on  this  ap- 
peal, for  the  reason  that  such  Issues  are  not 
within  the  scope  of  the  present  proceeding, 
which  presupposes  that  a  valid  Judgment 
was  rendered,  and  seeks  an  order  of  distribu- 
tion to  aid  in  the  collection  of  the  remainder 
of  that  Judgment  alleged  to  be  due.  The 
only  Issue  tendered  by  the  administratrices 
was  that  of  payment  The  validity  of  the 
judgment  was  not  questioned,  nor  could  It 
have  beea  questioned  In  the  drcnlt  court, 
fince  the  Jurisdiction  of  that  tribunal  was 
derivative,  and  the  administratrices  failed 
to  prosecute  an  appeal  from  the  Judgment  of 
the  probate  court  allowing  and  classifying 
the  demand.  The  circuit  court  tried  the  only 
issues  liefore  it — L  e.,  that  of  payment — and, 
flndhig  tiiat  issue  for  the  claimant  properly 
rendered  Judgment  against  the  estate  for  the 
amount  still  due  the  claimant  Though  the 
judgment  erroneously  recites  that  the  de- 
mand was  assigned  by  the  probate  court  to 
the  fifth  class,  it  does  not  purport  to  change 
the  classification,  and  the  error  should  be 
disregarded  as  a  mere  inadvertence.  The 
judgment  does  not  purport  to  order  the  ad- 
ministratrices to  pay  the  demand,  but  sends 
it  back  to  the  probate  court  as  an  adjud- 
icated claim  entitled  to  participate  in  the 
distribution  of  the  funds  of  the  estate  prop- 


erly applicable  to  the  payment  of  demands' 
of  its  class.  The  question  of  whether  or  not 
this  demand  already  has  received  its  pro- 
portional share  of  such  funds  may  properly 
arise  in  the  probate  court  on  the  making  of 
an  order  of  distribution. 

The  Judgment  of  the  circuit  court  properly 
disposed  of  the  case,  and  accordingly  is  af- 
firmed.   All  concur. 


MUSICK   T.    UNITED   RYS.   CO.    OF    ST. 

LOUIS. 

(St  Louis  Court  of  Appeals.     Missouri.     Jan. 

24,  1911.     Rehearing  Denied  Feb.  7,  1911.) 

1.  Cabbiebs  ({  303*)— Carriage  of  Passen- 
OEBS— Duty  in  Setting  Down  Passengebs 
— Sudden  Start. 

Where  a  street  car  on  the  signal  of  a  pas- 
senger slows  down  at  a  customary  stopping 
place,  and  the  passenger  prepares  to  alight,  it 
18  negligence  for  those  in  charge  of  the  car  to 
suddenly  start  it  just  before  making  the  stop. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ig  1228-1229 ;    Dec.  Dig.  {  303.*] 

2.  Cabbiebs  (f  816*)— Cabbiaoe  or  Passkn- 
OERS— Pleading— Vabianok. 

Where  a  petition  alleged  that  the  plain- 
tiff, a  young  girl,  was  a  passenger  on  one  of 
defendant's  street  cars,  ana,  upon  her  signal  to 
stop,  the  car  was  brought  to  a  alow  speed,  and 
she  went  from  her  seat  to  the  rear  platform 
holding  on  to  the  rail,  and  that,  while  standing 
in  apparent  safety  expecting  to  alight  those 
in  char^re  negligently  started  the  car  with  a 
violent  ]erk,  throwing  her  to  the  ground,  proof 
that  the  start  was  made  in  a  sudden  and  vio- 
lent manner  did  not  prove  a  different  cause  of 
action  from  the  premature  starting  alleged,  but 
merely  showed  the  manner  of  the  breach  of 
duty. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f!  1281,  1282;   Dec.  Dig.  t  315.*J 

3.  Evidence  (§  471*)— Opinion  Evidence- 
Conclusions. 

Where  one  testified  that  the  sudden  start 
of  a  car  "jerked  me  from  the  car  into  the 
gutter,"  it  was  not  a  conclusion,  but  a  state- 
ment of  a  motion  and  its  effect. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  214&-2151 ;    Dec.  Dig.  §  471.*] 

4.  Appeal  and  Ebbob  (J  1047*)— Review— 
Habmless  E%bob— Admission  of  Evidence. 

In  an  action  for  personal  injuries,  where 
the  plaintiff  testified  that  one  claiming  to  be 
the  defendant's  physician  bad  said  it  was  a 
liad  sprain,  and  the  court  refused  to  strike  out 
the  statement  as  hearsay  and  an  unauthorized 
admission,  the  ruling  was  harmless,  where  oth- 
er undisputed  evidence  clearly  showed  that  such 
injuries  were  suffered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4149 ;    Dec  Dig.  f  10i7.*] 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  Helva  Musiek,  an  infant  by 
George  MusIck,  next  friend,  against  the  Unit- 
ed Railways  Company  of  St  Louis.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Boyle  &  Priest  and  Olendy  B.  Arnold,  for 
appellant  S.  C.  Rogers  and  Rogers  &  Sacks, 
for  respondent 
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CAULFIELD,  J.  Suit  for  damages  for 
persoual  injuries  alleged  to  have  resulted 
from  the  negligence  of  defendant.  Plaintiff 
is  an  infant  and  appears  by  next  friend  duly 
appointed.  The  evidence  tended  to  sbow 
that  on  Septeml)er  16,  1907,  plaintiff  was  a 
passenger  for  hire  on  defendant's  south- 
bound Jefferson  Avenue  car,  and  was  injured 
at  ber  destination,  the  south  side  of  Park 
avenue,  which  was  a  regular  stopping  place, 
by  the  car  slowing  down  almost  to  a  stop, 
and  then,  just  as  she  was  standing  on  the 
platform  ready  to  alight,  starting  with  a  vio- 
lent jerk  and  throwing  her  to  the  ground. 
There  was  verdict  and  judgment  for  the 
plaintiff  for  |450,  from  which,  after  unsuc- 
cessfully moving  for  a  new  trial  and  in  ar- 
rest of  judgment,  the  defendant  tias  duly  ap- 
pealed to  this  court  The  facts  alleged  and 
proved  will  more  clearly  appear  in  the  dis- 
cussion of  the  points  made  by  defendant 

1.  Defendant  assigns  as  error  the  action  of 
the  trial  court  in  refusing  to  direct  a  verdict 
for  defendant  Its  counsel  contends,  in  ef- 
fect: That,  the  only  negligence  charged  in 
the  petition  being  the  mere  starting  of  the 
car,  the  proof  must  have  shown  that  plaintiff 
was  in  such  a  position  of  danger  that  start- 
ing the  car  at  all,  even  gently  and  with  great 
care,  must  have  caused  her  injury.  That  the 
proof  shows  that  she  was  not  in  a  position 
of  danger,  and  that  ber  Injury  was  due,  not 
to  the  mere  starting  of  the  car,  but  to  the 
manner  of  its  starting,  its  starting  with  a 
jerk,  which,  be  says,  was  another  and  dis- 
tinct cause  of  action. 

We  cannot  agree  with  defendant's  conclu- 
sions. The  petition  in  effect  alleged,  and  the 
proof  showed:  That  the  relation  of  carrier 
and  passenger  existed  between  the  parties. 
That  upon  plaintlfTs  signal  the  defendant's 
employes  in  charge  of  the  car  brought  It  to 
a  slow  speed,  as  if  about  to  stop  at  plaln- 
tlCTs  destination,  which  the  car  was  approach- 
ing and  which  was  a  regular  stopping  place. 
That,  induced  by  their  slowing  up  and  ap- 
parent intention  to  stop  in  order  to  let  her 
off,  the  plaintiff  arose  from  her  seat  and 
went  to  the  rear  platform  and  stood  near 
the  edge  of  the  steps,  facing  west,  holding  to 
an  upright  hand  bar  with  her  right  hand. 
There  Is  no  pretense  that  plaintiff  was  neg- 
ligent in  so  doing.  While  she  was  in  this 
position,  the  car  got  to  the  regular  stopping 
place,  ber  destination.  It  had  almost  stopped. 
A  lady  and  child,  standing  there  ready  to  get 
on,  stepped  aside  to  allow  plaintiff  to  get  off, 
and  she  was  just  about  to  alight  It  was 
then  the  duty  of  defendant  to  allow  plaintiff 
reasonable  time  and  opportunity  to  alight  In 
safety.  But  the  petition  alleges,  and  the 
proof  shows,  that  at  this  moment  of  apparent 
safety,  when  plaintiff  had  every  reason  to  ex- 
pect the  car  to  quietly  subside  into  a  quiet 
stop  so  that  she  could  safely  complete  the 


descent  which  she  bad  already  prepared  to 
make,  "the  agents  and  servants  of  defendant 
in  charge  of  said  car  carelessly,  u^ligently, 
and  in  disregard  of  their  duties  caused  said 
car  to  be  started  forward  with  a  sudden,  un- 
usual, and  violent  jerk  as  plaintiff  was  stand- 
ing on  the  back  platform  of  said  car  as  afore- 
said, and  plaintiff  was  by  the  force  of  the 
sudden  and  violent  jerking  and  starting  of 
said  car  violently  and  with  great  force 
thrown  to  the  ground  and  Into  the  gutter 
from  the  back  platform  of  said  car." 

We  have  no  hesitation  in  holding  that  de- 
fendant's act  in  starting  the  car  at  all,  when 
it  did,  under  the  existing  circumstances,  was 
a  breach  of  its  duty  to  allow  plaintiff  rea- 
sonable time  and  opportunity  to  alight  And, 
as  it  proximately  produced  plaintiff's  inju- 
ries, such  breach  of  duty  was  negligence  in 
law.  Proof  that  the  start  was  made  in  a 
sudden,  unusual,  and  violent  manner  did  not 
as  defendant  asserts,  prove  a  cause  of  ac- 
tion different  than  the  premature  starting 
pleaded.  It  but  showed  the  method  and  man- 
ner by  which  the  breach  of  duty  occurred 
and  tended  to  show  it  to  be  the  proximate 
cause  of  plaintiff's  injuries.  This  assign- 
ment of  error  is  ruled  against  the  defendant 

2.  The  plaintiff  testified  that  the  car  "jerk- 
ed me  from  the  car  Into  the  gutter,"  and, 
again,  that  "It  was  such  a  violent  jerk  that 
it  threw  me  from  the  platform  into  the  gut- 
ter" ;  and  it  is  claimed  that  the  court  erred 
In  refusing  to  exclude  such  statements  as 
conclusions.  In  effect  the  witness  did  noth- 
ing more  than  describe  a  motion  and  state 
what  effect  it  had  on  her.  The  statements 
were  not  conclusions.  They  were  descrip- 
tions of  facts — facts  which  from  the  infirmi- 
ty of  human  language  could  not  be  more  prop- 
erly described.  The  refusal  of  the  court  to 
exclude  them  was  not  error. 

3.  The  principal  Injury  plaintiff  suffered 
was  a  sprained  ankle,  and  she  testified  tliat 
a  man  who  claimed  to  be  the  defendant's 
physician  had,  wtiile  examining  a^d  dressing 
her  injuries,  "said  it  was  a  very  bad  sprain." 
It  is  claimed  that  the  court  erred  in  refusing 
to  strike  out  the  statement  made  by  the  doc- 
tor as  hearsay  and  an  unauthorized  admis- 
sion. Whatever  error  there  was  in  this  ac- 
tion of  the  court  was  harmless.  The  testi- 
mony of  plaintiff,  ber  mother,  and  attending 
physician  furnished  sufficient  competent  evi- 
dence that  the  ankle  was  very  badly  sprained, 
and  the  contrary  was  not  attempted  to  be 
shown.  We  cannot  discover  tliat,  Iiad  the  al- 
leged statement  been  excluded,  the  result 
would  have  been  different  Under  these  cir- 
cumstances, the  failure  to  exclude  the  state- 
ment attributed  to  the  doctor  will  not  fur- 
nish ground  for  reversal. 

The  judgment  Is  affirmed. 

RBTNOLDS,  P.  J.,  and  HOBTOm,  J, 
concur. 
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WOLFE  r.  WOLFE. 

(Kansas    City    Court    of    Appeals.      Misi^ouri. 

Jan.,  1911.) 

1.  WOBDS  AND  PuBA8ES-=-"LE0AL  REPRESEN- 
T.^TIVES." 

The  phrase  "legal  representatives"  ordi- 
narily means  executors  or  administrators  where 
not  qualified  by  context,  but  it  may  be  shown 
to  menu  next  of  kin. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4070-4079;  vol.  8,  p. 
7704.] 

2.  Pensions  (J  2*) — Railwat  Mail  Clebk 
Killed  on  Duty— Constbuction  of  Stat- 
Tn»— "LjtOAL  Repbksentatives." 

An  act  of  Congress  (Act  April  28,  1904, 
c.  1759,  33  Stat.  436)  provided  a  pension  of 
$1,000  which  should  be  exempt  from  payment 
of  debts  of  decedent,  to  be  p^id  to  the  le- 
gal representatives  of  any  railway  clerk  kill- 
ed while  on  duty.  Held,  that  the  words,  "le- 
gal representatives,"  were  used  in  their  ordi- 
nary sense;  the  intent  being  that  the  money 
should  be  paid  to  the  administrator  to  be  dis- 
tributed according  to  the  laws  of  the  state  of 
decedent's  domicile,  saving  the  payment  of 
debts. 

[EJd.  Note.— For  other  cases,  see  Pensions, 
Cent.  Dig.  §  213;    Dec.  Dig.  §  2.*] 

8.    EXECCTOBS    AND    ADUINIBTBATORS    (§    181*) 

— RiOHTs  OF  Surviving  Wife. 

Decedent's  widow  should  not  be  deprived 
of  her  statutory  exemption  pension  provided  by 
act  of  Congress  to  be  paid  where  a  railway 
cleric  is  killed  on  duty,  because  technically  a 
widow  has  no  exemptions  except  in  the  person- 
al estate  owned  by  decedent  existing  at  his 
death,  and  should  be  allowed  out  of  such  fund 
$400,  given  her  under  Rev.  St.  1899,  i  107 
(Ann.  St  1906k  p.  373),  providing  that  a  widow 
may  choose  from  the  deceased  husband's  per- 
sonalty, not  to  exceed  the  value  of  $400,  in  addi- 
tion to  the  allowance  of  S5(K),  under  section  105 
'(page  372),  permitting  a  widow  to  select  f5(X) 
worth  of  articles  from  decedent's  personalty, 
and  should  be  recompensed  from  such  fund  for 
the  reasonable  funeral  expenses  incurred,  not  to 
exceed  the  sum  actually  paid  by  her;  such  ex- 
penses not  being  debts  of  decedent  . 

[Ed.  Note.— For  other  cases,  see  EJxecutors 
and  Administrators,  Cent  Dig.  H  681-685; 
Dec.  Dig.  I  181.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Jas.  E.  Qoodrlch,  Judge. 

Action  by  Nellie  E.  Wolfe,  adminlatratrix 
■ot  Cornelius  Wolfe,  against  Mary  Wolfe. 
From  the  Judgment,  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions. 

Boyle,  Guthrie,  Howell  &_Smlth,  for  ap- 
pellant. Reinhardt  &  Scblbsby,  for  respond- 
«nt. 

BROADDUS,  0.  J.  This  was  a  proceeding 
Instituted  in  the  probate  court.  An  appeal 
was  taken  from  the  decision  of  tbat  court 
to  tbe  circuit  court  where  it  was  tried  anew, 
and  from  the  judgment  rendered  Nellie 
Wolfe,  administratrix,  appealed. 

The  facts  are  that  the  appellant,  Nellie 
Wolfe,  was  the  widow  of  Cornelius  Wolfe, 
a  postal  clerk,  who  was  killed  while  on  duty 
on  May  24,  1903.  He  died  childless,  and 
left  his  mother,  Mary  Wolfe,  and  Thomas 


Wolfe,  an  only  brother.  In  October,  190."5, 
the  United  States  government  paid  to  Nellie 
as  administratrix  the  sum  of  $1,(X)0  out  of 
a  certain  fund  appropriated  by  C^ongress  In 
1904  to  enable  the  Postmaster  (General  to  pay 
$1,000,  to  be  e.xempt  from  the  payment  of 
the  debts  of  the  deceased,  to  the  legal  repre- 
sentatives of  any  railway  postal  clerk  who 
shall  be  killed  while  on  duty.  Thomas  Wolfe 
on  his  own  behalf  and  for  his  mother  filed 
a  motion  In  the  probate  court  to  require 
Nellie  Wolfe,  the  administratrix,  to  Inventory 
this  sum  of  $1,000  as  a  part  of  the  estate  of 
the  deceased  in  her  hands  as  such  adminis- 
tratrix, which  motion  was  sustained  by  the 
court  The  administratrix  filed  her  addition- 
al Inventory,  showing  the  receipt  by  her  of 
said  sum  of  $1,000.  On  the  same  day  she 
filed  her  first  annual  settlement  accompanied 
by  her  petition  for  an  allowance  to  herself 
as  the  widow  of  the  deceased.  Thomas  and 
his  mother  filed  objections  to  the  settlement, 
which  the  court  disallowed.  The  court  also 
held  that  the  credits  asked  for  by  the  ad- 
ministratrix In  her  settlement  were  proper 
credits,  but  that  the  only  fund  In  her  hands, 
the  said  $1,000,  was  not  subject  to  the  pay- 
ment of  debts,  and  the  court  further  ordered 
that  the  administratrix  pay  to  herself  as 
the  widow  of  deceased  the  sum  of  $500  out 
of  said  fund,  and  that  she  pay  the  remaining 
$o(K)  in  her  bands  to  Mary  Wolfe.  Before 
the  finding  Thomas  Wolfe  assigned  his  in- 
terest in  the  fund  to  his  mother.  The  finding 
and  judgment  of  the  circuit  court  were  the 
same  in  every  respect  as  that  of  the  probate 
court. 

The  appellant  contends  that  aa  the  widow 
of  the  deceased  she  is  not  only  entitled  to 
the  sum  of  $500  allowed  by  the  judgment  of 
the  court,  but  that,  in  addition  thereto,  she 
Is  entitled  to  the  sum  of  $4(X),  as  provided  by 
secUons  106, 107,  Rev.  St  1899  (Ann.  St  1900, 
p.  373),  and  for  money  paid  out  for  funeral 
expenses.  Respondent  contends,  on  the  con- 
trary, that  she  is  not  entitled  to  any  of  the 
fund.  The  act  of  Congress  making  the  pro- 
vision in  question  for  a  pension  to  be  paid 
to  the  personal  representatives  of  postal 
clerks  killed  while  on  duty  as  such  reads  as 
follows:  "For  acting  clerks,  In  place  of 
clerks  Injured  while  on  duty,  and  to  enable 
the  Postmaster  General  to  pay  the  sum  of 
$1,000.00,  which  shall  be  exempt  from  tbe 
payment  of  debts  of  the  deceased,  to  the 
legal  representatives  of  any  railway  clerk, 
who  shall  be  killed  while  on  duty,  or  who 
being  Injured  while  on  duty,  shall  die  within 
one  year  thereafter  as  the  result  of  such 
hijury,  $110,000.00."  Act  April  28,  1004,  c. 
1759,  33  Stat  436.  The  case  depends  upon 
the  proper  construction  to  be  placed  upon  the 
term  "legal  representatives."  Respondent 
contends  that  It  was  used  in  the  act  of  Con- 
gress as  meaning  heirs  at  law,  while  the 
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appellant  Insists  that  it  means  administrators 
or  executors.  It  Is  admitted  to  be  a  well- 
settled  rule  of  construction  tbat  tbe  words, 
"legal  representatives,"  ordinarily  mean  ex- 
ecutors or  administrators,  wbere  not  In  any 
way  qualified  by  the  context,  but  they  may 
be  shown  to  mean  next  of  kin.  The  quota- 
tion is  from  Plttel  v.  Insurance  Co.,  86  Fed. 
2S5,  30  C.  C.  A.  21.  In  other  Instances  "heirs 
at  law"  are  used  Instead  of  the  words  "next 
of  kin." 

It  is  argued  tbat  as  administrators  repre* 
sent  only  two  classes  of  persons,  viz.,  credi- 
tors and  distributees,  and  Inasmuch  as  Con- 
gress declared  that  creditors  should  have  no 
share  In  the  fund,  it  is  not  likely  tbat  it 
intended  tliat  the  administrator  should  re- 
ceive this  pension  for  the  purpose  of  per- 
forming the  perfunctory  duty  of  handing  it 
over  to  the  distributees,  and  that  Congress 
intended  It  to  go  to  the  heirs.  It  is  asserted 
by  respondent,  and  admitted  by  appellant, 
tbat  the  fund  in  controversy  Is  to  be  treated 
as  a  pension  or  gratuity,  and  not  founded  on 
contract,  but  merely  as  payment  in  considera- 
tion of  some  past  service  to  the  country.  Or 
as  said  in  Manning  v.  Spry,  121  Iowa,  101- 
194,  96  N.  W.  873,  874:  "A  mere  bounty  or 
gratuity  given  by  the  government  in  con- 
sideration or  recognition  of  meritorious  past 
services  rendered  by  the  i)ensloner,  or  by 
some  kinsman  or  ancestor."  Many  cases  are 
cited  in  the  brief  and  argument  of  respond- 
ent giving  instances  where  it  is  held  that 
the  words  "personal  representatives"  are 
used  in  the  sense  of  next  of  kin  or  heirs  at 
law,  but,  as  each  case  is  predicated  upon  a 
construction  of  the  peculiar  language  of  the 
context,  they  serve  no  useful  purpose  as  a 
guide  in  the  construction  of  some  other  given 
case,  and  they  are  only  to  be  considered  as 
exemplifying  the  rule  that  a  different  mean- 
ing is  sometimes  given  to  the  term  other 
than  that  which  ordinarily  follows  its  use. 
It  is  reasoned  that,  because  of  the  provision 
in  the  act  tbat  the  pension  is  to  be  exempt 
from  the  payment  of  the  debts  of  the  de- 
ceased, it  shows  that  the  heirs  at  law  were 
meant,  because,  if  it  was  not  to  go  to  the 
payment  of  such  debts.  Congress  could  not 
have  intended  that  It  should  go  to  the  ad- 
ministrator or  executor  for  the  mere  purpose 
of  handing  it  over  to  the  heirs.  If  this 
contention  be  true,  the  respondent  would 
have  no  case,  because,  if  the  appellant  was 
not  In  the  legal  custody  of  the  fund,  there- 
fore the  probate  court  had  no  jurisdiction  of 
the  matter,  and  the  proceedings  were  coram 
non  judice.  But  we  do  not  believe  tbat  the 
act  Is  subject  to  such  construction.  It  might 
with  just  as  much  reason  be  said  that  the 
exemption  was  inserted  for  the  express  pur- 
pose of  preventing  the  administrator  from 
paying  debts,  as  he  Is  charged  with  that  duty 
under  all  ordinary  administration  proceedings. 
However,  we  are  of  the  opinion  that  the 
said  provision  is  in  no  way  explanatory  of 
the  intention  of  Congress,  and  that  it  does 


not  in  the  least  tend  to  elucidate  the  ques- 
tion, for  it  is  settled  law  tbat  a  pension  fund 
is  not  subject  to  the  payment  of  the  debts 
of  the  deceased.  It  was  so  decided  by  the 
Supreme  Court  of  tbe  United  States  as  early 
as  1839  In  Emerson  v.  Hall,  13  Pet  409,  10 
L.  Ed.  223. 

In  our  opinion  there  Is  nothing  in  the  con- 
text  of  the  act  to  indicate  that  tbe  words 
"personal  representatives"  were  used  in  any 
other  sense  than  that  which  they  ordinarily 
Import  But,  If  we  concede  that  the  pension 
was  to  be  paid  to  the  decedent's  administra- 
tor, tbe  more  difficult  question  arises  as  to 
who  were  the  beneficiaries.  Appellant  coa- 
temdB  that  it  was  intended  for  the  benefit  of 
his  immediate  family,  his  wife  and  children. 
But  this  cannot  be  true,  because  the  act  pro- 
vided for  pension  In  all  cases  where  the 
postal  clerk  was  killed  while  In  the  per- 
formance of  his  duty,  without  reference  to 
whether  he  had  a  wife  or  children.  We  may 
assume  tbat  in  many  instances  such  was 
the  case.  It  neither  went  to  the  administra- 
tor as  assets  nor  descended  to  the  heirs  at 
law.  In  Emerson  v.  Hall,  supra,  the  court. 
In  speaking  of  pension  In  general  terms,  used 
tbe  following  language:  "A  claim  having  no 
foundation  in  law,  but  depending  entirely  on 
the  generosity  of  the  government  constitutes 
no  basis  for  the  action  of  any  legal  principle. 
It  cannot  be  assigned.  It  does  not  go  to  the 
administrator  as  assets.  It  does  not  descend 
to  the  heir.  And  if  the  government  from 
motives  of  public  policy,  or  any  other  con- 
sideration, shall  think  proper  under  such 
circumstances,  to  make  a  grant  of  money  to 
the  heirs  of  the  claimant,  they  receive  it  as 
a  gift  or  pure  donation.  A  donation  it  is 
true,  in  reference  to  some  meritorious  act 
of  their  ancestor,  but  which  did  not  consti- 
tute a  matter  of  right  against  the  govern- 
ment" The  pension  considered  was  provided 
for  the  especial  benefit  of  certain  persons 
mentioned  in  the  act 

A  cursory  history  of  the  laws  granting 
pensions  shows  that  they  have  been  of  two 
kinds,  viz.,  such  as  have  been  granted  to  in- 
dividuals, and  to  individuals  of  a  certain 
clasa  Necessarily  such  must  be  tbe  fact 
For  Instance,  Congress  provided  for  pensions 
to  be  paid  to  soldiers  of  the  war  with  Mex- 
ico and  their  widows.  Pensions  were  grant- 
ed to  the  Union  soldiers  who  served  in  the 
war  between  the  states.  Some  belong  to  one 
class  and  some  to  other  and  different  classes, 
and.  In  case  of  death,  to  the  widow  and  chil- 
dren, and  in  some  instances  to  an  individual 
soldier  who  did  not  belong  to  any  particular 
class.  In  all  instances  the  law  provided  tbat 
tbe  pension  should  be  paid  to  the  individual 
if  an  adult  or,  if  an  infant  to  bis  guardian. 
Nothing  so  far  as  to  whom  payment  should 
be  made  was  left  to  construction.  The  law 
was  definite.  There  were  no  such  specifica- 
tions in  the  act  in  question.  If  Congress  had 
in  view  the  Immediate  family  of  the  deceas- 
ed, it  would  only  have  provided  for  a  peu- 
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sion  where  there  'would  be  a  wife  and  chil- 
dren or  one  or  the  other.  If  It  was  intended 
solely  for  the  heirs  at  law,  it  wonld  operate 
in  this  state  In  eliminating  the  widow  if 
she  had  borne  no  children  by  the  marriage. 
We  do  not  for  a  moment  entertain  such  a 
construction.  We  do  not  believe  Congress  In- 
tended such  an  injustice,  or  that  the  act 
should  be  so  construed.  Congress  has  been, 
tfs  we  have  shown,  most  considerate  of  the 
widows  and  children  of  persons  who  have 
fallen  while  In  the  discharge  of  duty  to  the 
country  in  the  way  of  granting  pensions  for 
their  benefit  Congress  having  made  the  ap- 
propriation for  a  pension  in  all  cases  where 
the  postal  clerk  should  be  killed  while  in 
the  performance  of  his  duty  could  not  an- 
ticipate whether  he  had  a  living  wife  or 
children  or  either  of  them,  or  in  failure  of 
both,  H  mother,  father,  brothers,  or  sisters, 
or  what  other  near  relatives,  but  did  an- 
ticipate that  there  wonld  be  childless  w.ldows, 
and  left  the  disposition  of  that  question  to 
the  law  of  the  domicile  of  the  deceased  by 
placing  it  In  the  hands  of  his  administrator. 
It  is  to  be  presumed  that  Congress  acted  in- 
telligently and  with  the  intention  that  the 
money  would  be  utilized  for  the  benefit  of 
those  most  nearly  connected  by  the  ties  of 
affinity  and  consanguinity  to  the  deceased. 
And  it  is  to  be  presumed  that  that  body  had 
notice  of  the  administration  law  of  the  dif- 
ferent states  of  the  Union.  But,  conceding 
that  this  conclusion  be  true,  it  is  stUl  Insist- 
ed that  under  the  administration  law  of  this 
state,  the  domicile  of  the  deceased,  the  wid- 
ow would  be  entitled  to  no  part  of  the  pen- 
don.  Under  sections  105,  106,  107,  Rev.  St 
1899,  the  widow  is  entitled  to  certain  allow- 
ances out  of  the  personal  estate  of  her  de- 
ceased husband.  It  is  urged  that  the  allow- 
ance cannot  be  made  to  appellant  as  it  was 
not  the  prc^rty  of  the  deceased  at  his 
death,  and  therefore  is  not  a  part  of  his 
estate.  As  the  Judgments  of  the  probate  and 
drcnlt  courts  both  made  appellant  an  allow- 
ance of  9500  which  Is  not  appealed  from, 
we  will  confine  our  attention  to  appellant's 
contention  that  the  court  erred  in  not  making 
her  an  allowance  of  $400  under  section  107, 
and  not  allowing  the  claim  for  funeral  ex- 
penses paid  out  by  her. 

Aa  a  matter  of  fa.ct  ordinarily  the  widow 
has  no  exemptions  except  in  the  personal 
estate  owned  by  her  deceased  husband  ex- 
isting at  the  time  of  his  death.  It  could  not 
be  otherwise.  The  deceased  had  no  interest 
In  the  fund  appropriated  by  Congress.  This 
must  be  conceded,  but  It  does  not  necessarily 
follow  that  the  widow's  rights  did  not  at- 
tadi  when  it  was  paid  into  her  hands  as  a 
part  of  his  estate.  If  we  are  right  in  what 
has  been  said,  that  it  is  the  intention  of  the 
act  to  put  the  money  into  the  hands  of  the 
administrator  to  be  distributed  according  to 
the  laws  of  the  state,  saving  the  payment 


of  debts.  It  should  be  treated  as  such,  not- 
withstanding, technically  speaking,  it  did  not 
belong  to  the  estate  at  the  time  of  the  death 
of  deceased.  As  has  been  said,  it  was  in- 
tended first  for  the  benefit  of  the  wife  and 
children,  and  that  intention  should  not  be 
defeated  by  the  technical  objection  stated. 
And  further  we  hold  funeral  expenses  are 
not  debts  of  the  deceased.  They  are  not 
Incurred  or  contracted  during  his  life,  but 
arise  out  of  necessity  and  are  made  the  first 
charge  upon  the  decedent's  estate.  The  dis- 
tinction is  quite  clear,  and  has  been  so  held 
in  a  case  where  by  the  terms  of  a  life  policy 
the  proceeds  were  exempt  from  decedent's 
death.  The  court  In  the  opinion  says:  "The 
consideration  which  supports  this  view  and 
demonstrates  the  correctness  of  the  chancel- 
lor's decree  in  allowing  the  admlnstrator  to 
pay  the  funeral  expenses  out  of  the  $500  In- 
surance money  is  obvious."  Dobbs  v.  Chand- 
ler, 84  Miss.  372,  36  South.  388.  The  court  did 
not  conceive  It  to  be  a  debatable  question. 
From  what  has  been  said,  it  follows  that  the 
judgment  and  the  finding  of  the  circuit  court 
is  reversed  and  remanded,  with  directions  to 
certify  to  the  probate  court  to  allow  appel- 
lant In  addition  to  the  $500  already  allowed 
the  sum  of  $400,  and  also  to  allow  her  the 
further  sum  of  or  a  reasonable  sum  for 
funeral  expenses  not  to  exceed  the  sum  of 
$314,  the  actual  amount  she  paid. 

As  there  will  be  nothing  left  of  the  fund 
after  satisfying  these  claims,  it  is  not  neces- 
sary to  pass  upon  the  other  items  in  the  ap- 
pellant's claim.    All  concur. 


WEEKS-BETTTS    HARDWABE    CO.    t. 
ROOSEVELT  LEAD  ft  ZINC  CO. 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
6,  1911.) 

1.  FixTOBKS  (J  7*)— Annexation  to  Realty 

— "TBADE    FiXTnBES." 

A  dummy  elevator  and  sludge  table  which 
could  be  removed  from  a  mining  plant  without 
injury  to  the  real  estate  were  trade  fixtures. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  S{  7-18;   Dec.  Dig.  f  7.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  p.  7042.1 

2.  FixTUBEs  (J  15*)— Landlobd  and  Tenant 
—Mining  Plant. 

A  holder  of  a  mining  lease  at  the  expira- 
tion of  his  term  has  the  right  to  remove  a  min- 
ing plant  and  machinery  erected  by  him  to 
mine,  clean,  and  prepare  ore  for  market,  and 
the  plant  and  machinery  are  personal  property. 
[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  SS  2»-29:    Dec.  Dig.  {  16.*] 

3.  Contracts  ({  169*)— CoHsrBUonoN— Gbn- 
KBAL  Rules. 

Contracts  must  be  construed  with  refer- 
ence to  the  surrounding  circumstances  and  Uie 
condition  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  752;    Dec.  Dig.  (  169.»] 


•For  other 
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4.  FixTTJBES  (S  27*)— Lanm^obd  awd  Tenant 
—Covenant  in  liEASE. 

Covenants  restricting  a  tenant's  ordinary 
right  to  remove  trade  fixtures  are  alwajs  strict- 
ly  construed. 

[EM.  Note. — For  other  cases,  see  Fixtures. 
Cent  Dig.  $|  6,  22,  25,  44,  45;  Dec.  Dig.  f 
27.*] 

5.  fixtubes  (§  27*)— ilandlobd  and  tenant 
—Mining  Maohinbbt. 

A  provision  in  a  lease  of  a  mining  plant 
and  machinery  that  the  lessee  agrees  to  keep 
the  plant  in  good  repair,  and  to  make  all  im- 
provements, repairs,  and  replacements  necessary 
to  keep  it  in  good  running  order  and  repair, 
and  that  such  improvements,  repairs,  and  re- 
placements shall  become  property  of  the  lessor, 
does  not  apply  to  a  dummy  elevator  and  sludge 
table  added  to  the  plant  by  the  lessee,  which 
were  not  necessary  to  keep  the  plant  in  good 
repair,  and  which  conld  be  removed  without 
injury  to  the  realty. 

[Kd.  Note. — For  other  cases,  see  Fixtures, 
Cent.  Dig.  §§  5,  22,  26,  44,  S;  Dec.  Dig.  § 
27.*] 

6.  FiXTUBES   (I  33*)— tiANDLOBD  AND   TENANT 

—Mining  Plant— Removal  at  Expiration 

or  Term. 

Where  the  chattel  mortgagee  of  a  dummy 
elevator  and  sludge  table  in  a  mining  plant 
which  had  been  installed  by  the  lessee  made  de- 
mand therefor  on  the  lessor  at  the  expiration 
of  the  lease,  and  the  lessor  refused,  claiming 
to  be  the  owner  thereof  under  a  contract  with 
the  lessee,  the  lessor  could  not  urge  that  the 
mortgagee  forfeited  its  right  to  the  property 
by  not  removing  it  within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  M  64,  65;  Dec.  Dig.  i  33.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Henry  L.  Bright,  Judge. 

Action  by  the  Weeks-Betts  Hardware  Com- 
pany against  the  Roosevelt  Lead  &  Zinc 
Company.  From  a  judgment  for  plaintiff, 
defendant  Roosevelt  Lead  &  Zinc  Company 
appeals.    Affirmed. 

W.  R.  Robertson,  for  appellant  Horace 
Merritt,    for   respondent 

GRAY,  J.  This  action  was  Instituted  In 
the  circuit  court  of  Jasper  county  October 
30,  1909,  by  the  plaintiff  to  recover  the  value 
of  certain  mining  machinery.  At  the  time 
the  suit  was  instituted,  the  appellant  here- 
in, the  Roosevelt  Lead  &  Zinc  Company,  a 
corporation,  was  not  made  a  party  defend- 
ant An  amended  petition  was  filed  in  which 
the  following  allegation  relating  to  the  ap- 
pellant is  found:  "Plaintiff  states  that  the 
Roosevelt  Lead  &  Ziac  Company  is  now  In 
{wssesslon  of  said  property,  and  holding 
same,  and  is  claiming  to  hold  some  Interest 
in  said  property  and  objecting  to  the  plain- 
tiff taking  possession  of  same,  and  this 
amended  petition  is  filed  for  the  purpose  of 
bringing  said  Roosevelt  Lead  &  Zinc  Com- 
pany into  court  as  a  defendant  that  it  may 
set  up  Its  claim  If  any  it  has."  The  appel- 
lant appeared  in  obedience  to  summons,  and 
filed  Its  answer  consisting  of  a  general  de- 
nial. The  cause  was  tried  without  a  jury, 
resulting  in  a  judgment  In  favor  of  plain- 
tiff, and  the  appellant  appealed. 


The  plaintiff's  petition  alleged  that  It  was 
the  owner  and  entitled  to  the  possession  of 
one  sludge  table,  about  3,000  feet  of  2-lnch 
gas  pipe,  one  dummy  tailing  elevator,  in- 
cluding belts,  cups,  and  appliances,  located 
on  the  McKlnley  lease  on  the  Connor  land 
near  Prosperity,  Mo.;  that  the  plaintiff  was 
entitled  to  the  possession  of  said  property 
by  virtue  of  a  chattel  mortgage  executed  to 
it  by  the  defendant  John  W.  McClellan  & 
Co.,  on  the  20th  day  of  November,  1908,  and 
duly  recorded  In  the  office  of  the  recorder 
of  deeds  of  Jasper  county.  Mo.,  and  which 
mortgage  was  executed  for  the  purpose  of 
securing  the  payment  to  plaintiff  of  two 
promissory  notes  amounting  to  1509.10,  that 
the  notes  were  past  due  and  unpaid,  and 
plaintiff  had  demanded  possession  of  the 
property  from  the  defendants,  and  posses- 
sion had  been  refused,  and  further  praying 
for  damages  for  the  unlawful  detention  and 
conversion  of  the  property. 

The  testimony  tended  to  prove  that  the 
appellant  was  the  owner  of  a  mining  plant 
and  mining  lease  on  a  tract  of  land  In 
Jasper  county,  known  as  the  Connor  land; 
that  the  defendant  McClellan  &  Co.  had  a 
contract  or  lease  with  the  appellant  for  one 
year,  with  an  option  to  purchase  the  mill  or 
lease  within  the  one  year;  that  previous 
to  the  time  of  the  execution  of  that  contract 
other  parties  had  been  in  possession  of  the 
mill,  and  operating  It  under  similar  con- 
tracts. There  was  uo  sludge  table  or  dummy 
elevator  at  the  plant  when  the  contract  be- 
tween the  appellant  and  McClellan  was  en- 
tered  into.  At  one  time  a  sludge  table  had 
been  used  In  connection  with  the  plant,  but 
the  same  had  been  moved  away,  and  noth- 
ing but  the  foundation  remained.  The  re- 
lation that  the  sludge  table  bore  to  the 
mining  plant  was  shown  by  the  testimony 
of  the  plaintlfTs  witness,  Mr.  Weeks,  as 
follows:  "Q.  Mr.  Weeks,  tell  the  court 
whether  or  not  the  removal  and  taking  away 
of  a  sludge  table  from  the  mill  when  It  was 
there  In  a  position  this  was  In  would  Inter- 
fere with  the  operation  of  the  main  mill? 
A.  No,  sir;  it  Is  not  a  part  Those  addi- 
tions are  of  very  recent  date.  The  mill  run 
for  many  years  without  any  sludge  appara- 
tus. Q.  Now,  In  taking  It  away,  would  there 
still  be  a  complete  concentrating  plant?  A. 
Certainly.  Q.  The  attachment  to  the  mill 
was  merely  the  connecting  of  the  power  to 
run  such  table?  A.  Yes.  Q.  That  Is  all 
the  attachment  there  was  to  the  mill?  A. 
Yes.  Throw  the  belt  off  and  cut  out  that 
part  Q.  And  the  cable  to  this  dummy  ele- 
vator was  merely  a  different  way  of  com- 
municating power,  one  by  belt  and  one  by 
cable?  A.  Connected  by  a  cable  to  a  differ- 
ent place.  Q.  It  was  not  tied  to  the  cable' 
or  a  cable  belt?  A.  Yes;  a  transmission  'ca- 
ble. Q.  The  dummy  elevator  might  be  taken 
away  without  interfering  with  the  opera- 
tion of  the  mill?     A.  It  run  many  years 
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n-lthout  one.  Q.  How  is  this  sludge  table 
fastened  so  far  as  to  ground  or  founda- 
tion? A.  It  has  a  separate  foundation  of  its 
own.  Q.  These  sludge  tables,  Just  tell  the 
court  what  is  necessary  in  the  moving — 
taking  them  up  and  moving?  A.  Very  easy 
to  move.  Of  course,  they  are  not  a  very 
large  concern,  put  them  on  the  wagons,  just 
simply  a  table,  about  the  same  pattern. 
While  they  are  a  great  many  different 
makes,  they  are  practically  the  same."  And 
on  cross-examination:  "Q.  Mr.  Weeks,  the 
sludge  table  is  set  on  a  cement  foundation. 
Is  it  not?  A.  I  think  it  is  In  that  case. 
Q.  The  cement  foundation  is  set  in  the 
ground?  A.  Tes,  sir.  Q.  And  the  sludge 
table  is  the  table  that  is  used  to  further 
clean  the  ore  that  is  milled  in  the  concen- 
trating plant?  A.  No;  not  further  clean 
the  ore  of  this  mill.  It  is  to  extract  the 
sludge.  Q.  Let  me  get  at  it  this  way.  As 
a  result  of  operating  on-  the  mill  proper, 
as  originally  constructed,  there  is  simply  the 
jig  tanks,  crushers,  and  so  on,  and  leaves 
what  is  called  sludge?  A.  Yes.  Q.  And  in 
that  sludge  there  is  more  or  less  ore?  A. 
Yes.  Q.  This  sludge  table  is  used  to  ex- 
tract that?  A.  Yes,  sir."  Thus  it  will  be 
seen  that  the  sludge  table  and  dummy 
elevator  were  simply  additions  to  the  mUl, 
and  added  to  it  by  McClellun  &  Co.  after 
that  company  had  contracted  with  the  ap- 
pellant It  is  further  shown  that  in  taking 
away  the  dummy  elevator  and  sludge  table 
no  injury  would  be  done  to  the  real  estate 
and  they  were  simply  "trade  fixtures." 
Powell  T.  Plank,  141  Mo.  App.  400,  125  S. 
W.  836. 

There  Is  no  dispute  about  the  facts,  and 
the  rights  of  the  parties  must  be  determined 
by  the  construction  of  the  paragraph  in 
the  contract  between  McClellan  &  Co.  and 
the  appellant,  and  reading  as  follows:  "The 
second  party  further  agrees  to  keep  the  min- 
ing plant  hereby  leased  in  good  repair  and 
to  make  all  improvements,  repairs,  and  re- 
placements necessary  to  keep  the  same  in 
good  running  order  and  repair,  and  to  pay 
for  such  at  their  own  expense,  but  such  im- 
provements, repairs,  and  replacements,  when 
made,  shall  become  a  part  of  the  mill  and 
the  property  of  the  first  party,  and  shall 
be  delivered  to  the  first  party  at  the  expira- 
tion of  this  lease  whether  by  lapse  of  time 
or  forfeiture."  It  is  the  contention  of  the 
appellant  that,  under  this  clause  of  the  con- 
tract, it  became  the  owner  of  all  Improve- 
ments and  additions  made  upon  the  mill 
and  property  by  McClellan  &  Co.  while  in 
possession  of  the  property  under  the  contract. 
It  Is  the  contention  of  the  respondent  that 
the  clause  of  the  contract  does  not  Include 
the  machinery  in  controversy.  This  con- 
tract must  be  construed  with  reference  to 
the  fact  that  plaintiff's  evidence  tends  to 
prove  that  the  appellant  was  not  the  owner 
of  the  land,  but  only  had  a  mining  lease 
thereon,  and,  if  its  mining  plant  and  ma- 


chinery were  erected  for  the  purpose  of 
mining,  cleaning,  and  preparing  ore  for  mar- 
ket, then  It  had  the  right  to  remove  the 
same  at  the  end  of  its  term,  and  the  same 
were  personal  property.  Investment  Co.  v. 
Cunningham,  113  Mo.  App.  519,  87  S.  W. 
605. 

We  are  then  confronted  with  the  propo- 
sition that  the  property  In  question  was  per- 
sonal property,  and  the  parties  were  deal- 
ing with  it  as  such.  The  common-law  rule 
relating  to  fixtures  and  improvements  put 
upon  property  by  a  tenant  has  been  relaxed, 
and  what  would  be  a  fixture  as  between 
vendor  and  vendee  or  mortgagor  and  mort- 
gagee would  not  be  between  landlord  and 
tenant.  The  property  in  controversy  when 
it  was  purchased  was  undoubtedly  the  prop- 
erty of  McClellan  &  Co.,  and,  if  it  ever 
became  the  property  of  the  appellant,  it  was . 
because  it  was  transferred  to  the  appellant 
by  McClellan  &  Co.  by  the  terms  of  the 
contract  just  quoted.  Contracts  must  be 
construed  with  reference  to  the  surround- 
ing circumstances  and  the  conditions  of  the 
parties.  The  law  Is  liberal  towards  ten- 
ants who  make  improvements  for  their  own 
particular  and  temporary  use,  which  can  be 
removed  without  working  substantial  In- 
jury to  the  rented  premises.  Bircher  v. 
Parker,  40  Mo.  118;  State  v.  Newkirk,  49 
Mo.  84.  It  will  be  noticed  the  contract  plac- 
ed upon  McClellan  &  Co.  the  obligation  to 
keep  the  mining  plant  in  good  repair  and 
to  make  all  Improvements,  repairs,  and  re- 
placements  necessary  to  keep  the  same  In 
good  running  order  and  repair.  And  such 
Improvements,  when  made,  become  a  part 
of  the  mill  and  the  property  of  the  first 
party.  The  contract  does  not  provide  that 
all  improvements  placed  upon  the  property 
shall  become  the  property  of  the  appellant, 
but  only  such  improvements  and  repairs  as 
were  necessary  to  keep  the  plant  in  good 
repair.  It  seems  to  us  that  the  primary 
purpose  of  this  clause  was  to  require  Mc- 
Clellan &  Co.  to  keep  the  property  in  repair, 
and  to  make  improvements  necessary  there- 
for. And  It  does  not  provide  that  all  im- 
provements Iplaced  upon  the  plant  shall 
become  the  property  of  the  appellant,  but 
only  such  improvements  as  become  neces- 
sary to  keep  the  property  In  running  order 
and  repair.  If  It  was  the  intention  that 
the  appellant  should  hare  all  the  improve- 
ments placed  upon  the  property,  why  did 
not  the  contract  so  state.  Instead  of  limit- 
ing the  right  of  appellant  to  such  improve- 
ments as  were  necessary  to  keep  the  mill 
In  repair.  The  testimony  shows  that  the 
sludge  table  and  dummy  elevator  were  no 
part  of  the  mill  when  the  contract  was  en- 
tered into.  The  mill  was  complete  and  in 
running  order  without  them,  and  McClellan 
was  not  required  to  purchase  them  and  in- 
stall them  In  order  to  comply  with  bis  con- 
tract. 

Covenants  restricting  the  tenant's  ordinary 
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right  to  remove  trade  fixtures  are  always 
strictly  construed.  Fox  t.  Lynch,  71  N.  J. 
Eq.  537,  64  Atl.  439;  Montello  Brick  Co. 
V.  Trexler,  167  Fed.  482,  93  C.  C.  A.  118; 
Wright  T.  La  May,  155  Mich..  119,  118  N. 
W.  964;  Hay  v.  Bruner,  61  Pa.  87;  Bem- 
helmer  v.  Adams,  175  N.  Y.  472,  67  N.  E. 
1080.  In  Montello  Brick  Co.  v.  Trexler, 
supra,  the  landlord  bad  leased  premises 
upon  which  were  three  complete  brick  plants 
at  the  time  the  lease  was  entered  Into.  The 
lease  contained  the  following  clause:  "At 
the  expiration  of  the  term  hereby  created, 
the  lessee  shall  return  and  surrender  to  the 
lessor  the  demised  premises  in  good  order 
and  condition,  and  with  all  Improvements, 
additions,  and  extension  without  any  com- 
pensation to  be  paid  for  said  Improvements, 
additions,  and  extensions."  The  lessee  erect- 
ed upon  the  leased  premises  an  additional 
plant,  and  afterwards  was  adjudged  a  bank- 
rupt The  lessor  claimed  the  new  plant  un- 
der the  terms  of  the  lease,  but  the  court  held 
that  the  clause  in  the  lease  restricting  the 
right  of  the  tenant  to  remove  bis  "trade 
fixtures"  must  be  strictly  construed,  and  it 
did  not  apply  to  the  new  plant  erected  by 
the  lessee  upon  the  premises.  In  Hay  v. 
Bruner,  supra,  the  lessees  covenanted:  "And 
at  the  expiration  of  ttie  said  term  shall 
and  will  quietly  and  peaceably  yield  up  and 
surrender  the  possession  of  the  said  prem- 
ises demised,  together  with  all  and  every  the 
improvements  and  additions  which  they,  the 
said  lessees,  shall  construct  and  make  there- 
on unto  the  lessor,  in  good  order  and  con- 
dition, reasonable  wear  and  tear  excepted. 
Lessees  shall  forthwith  take  possession,  and 
shall  with  all  convenient  dispatch  make  al- 
terations, additions,  and  improvements  of  a 
permanent  character  to  consist  of  items 
agreeably  to  a  specification  and  plan  to  be 
approved  by  thei  lessor,  and  to  introduce 
machinery  necessary  to  the  purpose  of  their 
business,  hosiery  manufacturing,  permanent 
additions  and  improvements  to  remain  on  the 
property  at  the  expiration  of  this  lease  and 
to  belong  to  the  owners  of  the  fee  to  said 
premises."  It  was  held  that,  although  the 
lessor  by  this  lease  intended  that  the  ma- 
chinery installed  should  belong  to  him  at  the 
expiration  of  this  lease,  yet  he  did  not  ex- 
pressly provide,  and  therefore  there  was  no 
doubt  under  the  lease  that  lessee  had  a  right 
to  remove  the  fixtures,  consisting  of  engine, 
boiler,  shafting,  hosiery  machinery,  etc.,  as 
trade  fixtures. 

In  Fox  y.  Lynch,  supra,  the  defendant 
leased  the  premises  for  saloon  purposes, 
and  agreed  with  the  lessor  to  keep  the  same 
in  repair,  and  at  the  end  of  the  term  to  sur- 
render the  premises  in  as  good  condition  as 
the  same  were  wben  received,  ordinary  wear 
and  tear  excepted.  During  the  term  of  the 
lease,  the  lessee  removed  all  the  old  fix- 
tures and  Installed  others  in  their  stead.    In 


a  contest  between  him  and  the  landlord  the 
court  held  that  be  had  a  right  to  remove 
all  the  new  fixtures  substituted  for  the  old 
ones  on  the  premises  at  the  time  be  entered 
into  his  lease. 

When  we  construe  this  contract  as  the 
law  says  we  shall,  strictly  in  favor  of  the 
rights  of  the  tenant,  then  we  must  hold 
that  the  sludge  table  and  dummy  elevator 
were  not  Improvements  and  repairs  placed 
on  the  property  by  the  tenant  in  order  to 
keep  the  same  in  proper  repair  and  running 
order,  and  that  only  such  improvements  and 
repairs  became  the  property  of  the  appel- 
lant as  were  necessary  for  that  purpose. 

The  appellant  also  claims  that  the  prop- 
erty was  not  removed  from  the  premises 
at  the  expiration  of  the  rights  of  McClellan 
&  Co.,  and  therefore  the  right  to  take  the 
same  was  forfeited.  The  appellant  claimed 
to  be  the  owner  of  the  fixtures  under  the 
contract,  and  based  its  right,  when  respond- 
ent asked  for  the  property,  upon  such 
grounds.  By  so  doing,  it  is  in  no  position 
to  now  urge  that  respondent  forfeited  its 
right  to  the  property  by  not  removing  the 
same  within  a  reasonable  time.  Bemhelmer 
T.  Adams,  175  N.  Y.  472,  67  N.  E.  1080. 

It  necessarily  follows  that  the  Judgment 
is  for  the  right  party,  and  should  be  af- 
firmed.   All  concur. 


STATE  V.  JOHNSTON. 

(BLansas    City    Court    of    Appeals.     Missouri. 

Jan.  80,  1911.) 

1.  CsniiNAL  Law  ({  1020*)— Appeai/— Appel- 
late Division. 

The  punishment  under  Rev.  St  1899,  { 
1927  (Ann.  St  1906,  p.  1312),  for  obtaining  by 
false  pretenses  the  sum  for  so  obtaining  which 
defendant  was  prosecuted  and  convicted,  being 
that  for  petit  larceny,  appeal  is  properly  taken 
to  the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  2578-2580;  Dec.  Dig.  { 
1020.*] 

2.  False  Pretenses  (J  31*)— Infokmatton— 
"Induced." 

The  information,  for  obtaining  money  by 
false  pretenses,  alleging  merely  that  the  prose- 
cuting witness  "was  induced"  to  pay  defendant 
a  certain  sum,  and  not  that  defendant  was  ac- 
tually paid  said  sum,  is  insufficient 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  H  38-41 ;    Dec.  Dig.  §  31.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3568.] 

Appeal  from  Criminal  Court  Jackson  Coun- 
ty;   Ralph  S.  Latsbaw,  Judge. 

A.  W.  Johnston  was  convicted  of  obtaining 
money  by  false  pretenses,  and  appeals.  Re- 
versed. 

John  C.  Steams  for  appellant  Virgil 
Conkling  and  W.  S.  Gabriel,  for  the  State. 

JOHNSON,  J.  On  Information  of  the  pros- 
ecuting attorney  of  Jackson  county,  defend- 
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ant  was  tried  and  conTlcted  In  a  justice  court 
on  the  charge  of  obtaining  $5  from  the  pros- 
ecuting witness  by  means  of  false  and  fraud- 
ulent statements  and  pretenses.  A  trial  in 
the  criminal  court,  where  the  cause  was  tak- 
en by  appeal,  resulted  In  the  conviction  of 
defendant,  and  he  appealed  to  this  court. 

Defendant,  a  book  agent,  sold  the  prosecut- 
ing witness  some  books  at  the  price  of  |120, 
collected  $5  from  her,  and  secured  her  writ- 
ten obligation  for  the  payment  of  the  remain- 
der of  the  purchase  price.  Following  the 
allegations  relating  to  the  false  and  fraudu- 
lent representations  and  pretenses  constitut- 
ing the  offense,  the  information  charges  that 
the  prosecuting  witness,  "belleylng  the  said 
statements  to  be  true,  and  relying  thereon, 
and  being  deceived  thereby,  was  induced  to 
pay  to  the  said  A.  W.  Johnston  the  sum  of 
$5  and  to  sign  an  order  for  said  books  and 
agree  to  pay  the  further  sum  of  |115,"  etc. 
The  specific  offense  alleged  is  "that  the  said 
A  W.  Johnston  well  knew  the  said  false  and 
fraudulent  statements  and  pretenses  so  made 
as  aforesaid  by  him  were  false  and  fraudulent 
and  untrue  and  were  made  by  him  at  the 
time  with  the  Intent  and  for  the  purpose  of 
defrauding  the  said  Anna  S.  Welch  of  the 
said  sum  of  $5  against  the  peace  and  dignity 
of  the  state."  The  date  of  the  offense  was 
May  26,  1909,  and  the  statute  relating  to 
obtaining  money,  goods,  etc.,  by  false  pretens- 
es then  In  force  was  section  1927,  Bev.  St. 
1899  (Ann.  St.  1906,  p.  1312),  which  provid- 
ed that  a  person  convicted  of  a  violation  of 
Its  provisions  "shall  be  punished  in  the  same 
manner  and  to  the  same  extent  as  for  feloni- 
ously stealing  the  money,  property  or  thing 
80  obtained."  Speaking  of  this  section,  the 
Supreme  Court  say  in  State  v.  Pickett,  174 
Mo.,  loc.  clt  667,  74  S.  W.  845:  "Obviously 
mider  this  section  the  guilty  party  was  liable 
to  be  punished  by  imprisonment  in  the  peni- 
tentiary if  the  amount  of  money  or  property 
obtained  by  the  false  pretense  was  such  as 
would  have  sustained  a  conviction  for  grand 
larceny  had  he  stolen  it,  and,  if  less,  then  he 
Is  punishable  as  for  petit  larceny." 

The  specific  charge  on  which  defendant 
was  prosecuted  and  convicted  is  the  same,  so 
far  as  the  punishment  is  concerned,  as  a 
charge  of  stealing  $5 — ^petlt  larceny — and  the 
appeal  was  properly  taken  to  this  court. 

Defendant  challenges  the  Information  on 
the  ground  that  It  fails  to  allege  specifical- 
ly one  of  the  essential  Ingredients  of  the  of- 
fense of  obtaining  money  by  false  pretenses, 
L  e.,  that  defendant  actually  was  paid  |5 
by  the  prosecuting  witness.  The  Information 
alleges  the  prosecuting  witness  "was  induc- 
ed" to  pay  that  sum  to  defendant.  The  rule 
is  fundamental  that  an  indictment  or  infor- 
mation, to  be  good,  must  allege  all  the  es- 
sential elements  of  the  offense  charged,  and 
that  nothing  may  be  left  to  Intendment  or 
inference.  Speaking  for  myself,  I  would  say. 
If  this  were  a  question  of  first  impression 
In  this  state,  the  statement  that  a  person 


was  induced  to  pay  another  a  certain  sum  of 
money  would  be  the  legal  equivalent  of  an 
assertion  that  he  did  pay  the  money.  But 
the  Supreme  Court  has  decided  to  the  con- 
trary, and,  following,  as  we  must,  the  de- 
cisions of  that  tribunal,  we  must  hold  the  in- 
dictment bad. 

In  State  v.  Saunders,  63  Mo.,  loc.  clt  484, 
speaking  through  Norton,  J.,  the  court  say: 
"Waiving  the  point  raised  as  to  whether 
the  written  account  against  Marshall  for 
$300,  which  was  assigned  by  defendant  to 
Sullivan,  was  or  was  not  such  a  false  token 
and  writing  as  is  or  was  contemplated  by 
Wag.  St  47,  on  which  the  proceeding  was 
founded,  we  think  the  Indictment  is  defective 
because  it  is  nowhere  averred  in  it  that  de- 
fendant either  sold,  assigned,  or  delivered 
the  account  to  Sullivan,  or  that  Sullivan 
bought  It  and  parted  with  his  money  for  it, 
relying  on  the  false  and  fraudulent  represen- 
tations of  defendant  The  only  averment  on 
the  subject  is  that  defendant  said  'he  could 
and  would  assign  it  to  Sullivan  for  $200.' 
There  is  no  averment  that  defendant  did  sell 
or  assign  it  or  that  Sullivan,  relying  on  the 
representations  made  by  defendant  in  refer- 
ence thereto,  purchased  it  and  parted  with 
his  money  for  it" 

In  State  v.  Phelan,  159  Mo.  122,  60  S. 
W.  71,  the  Indictment  charged  that  the  pros- 
ecuting witnesses  "were  Induced  to  thm  and 
there  sell  and  deliver  to  said  defendant  said 
pair  of  horses,"  etc  The  court  say:  "The 
pleader  does  not  go  further  and  aver  that 
he  did  in  fact  sell  his  said  horses  to  defend- 
ant Do  the  words  'induced  to  seir  amount 
to  a  positive,  distinct  averment  that  said 
Cains  then  and  there  did  sell  and  deliver  said 
horses  to  defendant?"  The  question  was  an- 
swered in  the  following  language:  "The  rule 
in  criminal  pleading  is  that  in  an  indictment 
nothing  material  shall  be  taken  by  intend- 
ment or  implication.  The  phrase  'induced  to 
sell'  signifies  that  the  defendant  'moved,' 
'urged,'  'instigated'  the  Cains  to  sell  to  him; 
but  it  falls  short  of  averring  that  they  'did 
sell'  to  him." 

In  Stote  v.  Kelly,  170  Mo.  151,  70  S.  W. 
477,  the  averment  that  the  witness  "was 
induced  to  sell  and  deliver"  was  held  InsufD- 
cient  to  charge  a  sale  and  delivery.  And  in 
State  v.  Hubbard,  170  Mo.  346,  70  S.  W.  883, 
the  averment  "was  induced  by  the  false  pre- 
tenses to  loan  the  said  Walter  Hubbard"  a 
sum  of  money,  was  condemned  on  the  ground 
that  It  contained  no  distinct  allegation  that 
in  fact  the  money  was  loaned. 

Of  like  import  are  other  decisions  we  have 
examined.  The  case  of  State  v.  Wilson,  223 
Mo.  156,  122  S.  W.  701,  relied  on  by  the 
state,  does  not  suggest  a  view  of  the  law  di- 
vergent from  that  expressed  in  the  decisions 
quoted.  The  averment  in  that  case  was  that 
the  prosecuting  witness  "did  then  and  there 
cash  said  draft  and  in  pursuance  thereof 
paid  to  the  said  D.  E.  Wilson  the  sum  of 
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$25,"  etc. — a  sufficient  charge  under  the  pre- 
vailing rule. 

It  is  suggested  the  rule  Is  exceedingly  tech- 
nical. That  may  be  true;  but,  as  long  as  it 
is  recognized  by  the  highest  court  in  the 
state  as  a  rule  of  pleading,  it  is  the  duty  of 
the  courts  to  enforce  it.  Perhaps  it  was  sug- 
gested In  the  first  instance  by  the  proverb: 
"There's  many  a  slip  twizt  the  cup  and  the 
lip."  It  Is  not  difficult  to  suppose  instances 
where  one  might  be  induced  to  do  a  thing 
and  still  not  do  it  after  all.  In  the  present 
instance  prosecutrix  might  have  been  induc- 
ed to  pay  the  book  agent  $5  and  then  dis- 
covered that  she  did  not  hare  that  much 
money,  or  her  husband  might  have  come 
home  opportunely  and  stayed  her  hand  as 
she  was  paying  it,  or  the  l>ook  agent  might 
have  repented  at  the  last  moment  and  re- 
fused the  money.  The  last,  however,  would 
be  a  most  violent  presumption.  Whatever 
reason  might  be  assigned  for  the  rule,  we 
shall  apply  It,  and,  accordingly,  hold  the  in- 
formation bad. 

The  Judgment  is  reversed.    All  concur. 


ZISOIEEMAN  v.  METROPOLITAN  ST. 

ET.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.  Jan. 

30,  1911.) 

1.  Municipal  Corporations  (J  671*)  — 
Streets— Abutting  Owners— Right  or  In- 
gress AND  Egress. 

The  owner  of  property  abutting  on  a  street 
is  entitled  to  have  his  right  of  ingress  and 
jgresB  to  and  from  his  property  over  the  street 
not  materially  obstructed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1447:  Dec.  Dig.  { 
671.*] 

2.  Municipal  Corporations  (J  671*)  — 
Streets  —  Obstruction  to  Ingress  and 
EoREsss— Injunction. 

There  being  an  obstruction  of  the  street 
materially  obstructing  the  right  of  ingress  and 
egress  of  the  owner  of  abutting  property,  thus 
constituting  a  private  nuisance,  De  is  entitled 
to  injunctive  relief. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  (Tent  Dig.  f  l44S;  Dec.  Dig. 
§  671.*] 

3.  Municipal  Corporations  (§  671*)  — 
Streets— Ingress  and  Egress  of  Abut- 
ting Owners— Permitting  Obstruction. 

A  city  cannot  authorize  a  street  railroad 
to  so  use  a  street  with  its  tracks  and  cars  as  to 
materially  obstruct  the  right  of  ingress  and 
egress  of  an  abutting  owner,  thus  constituting 
a  private  nuisance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1449;  Dec.  Dig.  { 
671.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  H.  L.  McCune,  Judge. 

Action  by  A.  D.  Zimmerman  against  the 
Metropolitan  Street  Eallway  Company. 
Judgment  for  plalntlfC  Defendant  appeals. 
Affirmed. 

See,  also,  227  Mo.  348,  126  S.  W.  1030. 


John  H.  Lucas  and  Ben  F.  White,  for  ap- 
pellant   James  6.  Smith,  for  respondent 

ELLISON,  J.  In  the  month  of  October,  1903, 
defendant  was  operating  a  street  car  line 
east  and  west  on  Fifteenth  street  in  Kansas 
City  at  a  point  where  that  street  Intersects 
Kensington  avenue.  On  the  east  side  of 
Kensington  avenue  and  south  side  of  Fif- 
teenth street  was  a  car  bam  of  defendant, 
used  for  the  purpose  storing  cars,  and  for 
such  other  purposes  as  are  Incident  to  a 
switchyard  of  a  street  railway  company. 
On  the  west  side  of  Kensington  avenue,  and 
Immediately  south  of  Fifteenth  street,  plain- 
tiff had  the  ownership  and  possession  of  a 
tract  of  land  abutting  upon  Kensington 
avenue  at  said  point  132  feet,  and  situate 
upon  this  abutting  property  are  two  two- 
story  buildings,  to  which  buildings  Ingress 
and  egress  Is  had  by  way  of  Kensington 
avenue. 

The  petition  alleges  that  the  defendant 
had  no  legal  right  whatever  to  construct 
any  street  car  tracks  or  any  other  obstruc- 
tions In  Kensington  avenue  along  and  In 
front  of  the  plaintiff's  property;  that  In 
the  month  aforesaid  the  defendant  began  the 
construction  of  a  switch  track  from  the  Fif- 
teenth street  tracks  at  a  point  slightly  west 
of  the  west  line  of  Kensington  avenue,  and 
built  such  track  in  a  southeasterly  direction 
across  Kensington  avenue  at  a  point  a  little 
south  of  the  south  line  of  Fifteenth  street, 
which  track,  as  so  constructed,  entered  into 
the  barn  of  defendant.  After  the  switch 
track  bad  been  laid  down,  defendant  began 
the  construction  of  a  spur  track  In  Kensing- 
ton avenue,  branching  off  In  a  southerly  di- 
rection from  the  south  side  of  the  switch 
track,  and  then  plaintiff  filed  his  petition  In 
the  circuit  court  asking  to  enjoin  defendant 
from  further  constructing  "car  tracks  in  said 
Kensington  avenue,  and  from  the  obstruc- 
tion and  destruction  of  said  Kensington 
avenue  as  a  public  highway;  that  defend- 
ant be  ordered  to  remove  all  tracks  and  other 
obstructions  placed  In  said  Kensington  ave- 
nue, and  to  restore  said  Kensington  avenue 
to  the  condition  in  which  it  was  previous  to 
the  acts  herein  complained  of." 

Plaintiff  further  alleged  that:  "Said  tracks 
completely  gridiron  the  entire  surface  of 
Kensington  avenue  in  front  of  the  plaintiff's 
property;  that  said  tracks  are  designated 
for  and  will  be  used  when  completed  for  the 
purpose  of  shunting  cars  backward  and  for- 
ward and  onto  the  premises  of  defendant 
east  of  Kensington  avenue,  and  also  for  the 
purpose  of  standing  cars  or  storing  them, 
*  •  *  whereby  said  defendant  will  whol- 
ly destroy  said  avenue  as  a  public  thorough- 
fare, and  win  confine  the  same  to  Its  own 
exclusive  use,  without  lawful  authority  or 
any  authority  whatever,  and  wrongfully,  to 
the  great  and  irreparable  damage  of  plain- 
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tiff,  which  said  obstruction  so  placed  and 
maintained  by  said  defendant  In  said  avenue 
will  constitute  a  public  nuisance,  and  a 
private  nuisance  to  this  plaintiff.  *  •  • 
Plaintiff  says  such  injuries  here  complained 
of  will  be  continuous,  irreparable,  and  unas- 
certainable,  and  cannot  be  compensated  in 
damages;  that  In  addition  to  the  damages 
and  injuries  sustained  by  tlie  entire  public  by 
reason  of  the  nuisance  aforesaid,  this  plaintiff 
will  sustain  local  and  specific  damages  and 
injuries  to  his  said  property,  and  In  the  use 
thereof,  which  said  damages  and  Injuries  are 
local,  peculiar,  and  specific  to  him,  and  sep- 
arate and  different  from  that  of  the  public 
generally,  or  other  persons  who  may  suffer 
injuries  thereby;  that  plaintiff  Is  without 
adequate  remedy  at  law  or  any  remedy 
whatever  for  the  Injuries  and  wrongs  afore- 
said, except  in  equity,  for  the  abatement  of 
said  nuisance  and  the  restoration  of  said 
street  to  the  use  of  the  public,  and  especially 
for  the  free  and  open  use  of  this  plaintiff 
In  connection  with  his  said  lot."  After  fil- 
ing the  petition  defendant  ceased  to  further 
dig  in  Kensington  avenue  or  further  con- 
struct tracks  there  until  December  4,  1903, 
on  which  date  there  was  approved  by  the 
mayor  of  Kansas  City  an  ordinance  styled 
"An  ordinance  granting  permit  to  the  Met- 
ropolitan Street  Railway  Company  to  lay 
and  maintain  a  spur  track  on  Kensington 
avenue  south  of  Fifteenth  street,"  which 
permit  recites  that  the  company  owned  190 
feet  fronting  on  the  east  side,  and  that  the 
track  is  permitted  to  be  constructed  along 
In  front  of  said  190  feet  on  Kensington  av- 
enue, with  turnouts  to  the  car  barn  of  said 
Metropolitan  Street  Railway  Company. 

Between  the  date  of  granting  of  said  per- 
mit, and  the  trial  of  the  cause,  the  spur 
tracks  in  Kensington  avenue  were  actually 
constructed  by  defendant  as  plaintiff  alleged 
in  his  petition  would  be  done.  Defendant 
was  shown  by  the  evidence  to  be  using  the 
street  as  a  depot  yard  for  the  purpose  of 
shunting  cars,  and  cleaning  them  and  stor- 
ing them,  as  plaintiff  in  his  petition  alleged 
would  be  done.  On  the  showing  of  these 
facts,  the  trial  court  issued  an  injunction 
In  words  as  follows:  "It  is  ordered,  adjudg- 
ed and  decreed  that  defendant  be  perma- 
nently enjoined  from  storing  op  washing 
cars  on  any  part  of  Kensington  avenue,  be- 
tween Fifteenth  and  Sixteenth  streets,  in 
Kansas  City,  Missouri,  and  that  they  be 
permanently  enjoined  from  standing  cars  on 
said  parts  of  said  Kensington  avenue.  Also, 
it  is  ordered,  adjudged  and  decreed  that  the 
defendants  be  and  they  are  ordered  within 
twenty  days  tiom  the  date  of  this  decree, 
to  remove  all  tracks,  cross-ties,  and  other 
like  obstructions,  which  it  has  heretofore 
constructed  in  said  Kensington  avenue  be- 
t\reen  said  Fifteenth  and  Sixteenth  streets, 
and  to  restore  said  street  to  its  original  state 
of  repair.  However,  defendants  may  oper- 
ate said  loop  track  entering  the  northwest 


corner  of  car  bam  at  or  near  intersection 
of  Kensington  avenue  and  Fifteenth  street, 
as  now  constructed;  and  may  also  maintain 
the  single  spur  track  as  now  constructed, 
running  south  from  said  Intersection  of  said 
Fifteenth  street  and  Kensington  avenue,  not 
to  exceed  one  hundred  and  ninety  feet  (190); 
and  may  maintain  In  connection  with  said 
spur  track  not  to  exceed  one  switch  track 
running  from  said  spur  track  into  said  car 
bam  at  east  side  of  Kensington  avenue.  It 
is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  plaintiff  have  and  recover 
from  defendant  the  costs  of  this  cause  and 
have  therefor  execution." 

Plaintiff  did  not  appeal,  and  is  not  there- 
fore permitted  to  inquire  into  the  right  of 
defendant  to  use  of  the  loop  track,  switch- 
ing off  from  the  south  side  of  Fifteenth  and 
entering  defendant's  car  barn  on  the  east 
side  of  Kensington  avenue,  nor  to  inquire 
into  the  right  of  defendant  to  maintain  the 
spur  track,  dropping  off  from  the  south  side 
of  the  switch  track  along  the  center  of  Ken- 
sington avenue  for  190  feet  south  of  Fifteenth 
street,  nor  to  inquire  Into  the  right  of  de- 
fendant to  construct  and  maintain  in  con- 
nection with  the  spur  track  one  switch  track 
running  from  the  spur  track  Into  said  car 
barn  at  the  east  side  of  Kensington  avenue. 
These  privileges  the  circuit  court  refused  to 
take  from  the  defendant,  and  plaintiff  did 
not  save  any  exceptions.  Hence,  we  only  are 
to  inquire  whether  the  circuit  court  erred  in 
ordering  defendant  to  cease  the  storing  or 
washing  of  cars  on  Kensington  avenue  in 
front  of  plaintiff's  property;  and  did  the 
court  err  in  permanently  enjoining  defendant 
from  standing  cars  on  said  parts  of  Kensing- 
ton avenue;  and  did  said  court  err  in  order- 
ing defendant,  within  20  days  from  date  of 
decree  to  remove  all  tracks,  cross-ties,  and 
other  like  obstractlons  in  front  of  plaintiff's 
property  save  and  except  the  loop  track,  the 
spur  track,  and  the  switch  track  from  spur 
track  to  bam. 

The  evidence  does  not  show  that  plaintiff 
acquiesced  in  these  acts  of  defendant  The 
evidence  showed  that  for  all  practical  pur- 
poses the  defendant  took  possession  of  that 
part  of  Kensington  avenue  whereon  plain- 
tiff's property  abuts.  By  the  construction 
of  tracks  leading  from  its  main  tracks  on 
Fifteenth  street,  over  Kensington  avenue 
into  its  car  barn,  it  well  nigh  destroyed  the 
safe  ingress  and  egress  to  plaintiff's  prop- 
erty by  himself  or  by  those  connected  with 
him  socially  and  In  a  business  way.  It  is 
not  meant  to  say  that  defendant  so  obstract- 
ed  the  way  that  plaintiff  could  not  possibly 
get  to  and  from  his  property,  or  that  others 
could  not  do  so.  They  could  have  gotten  to 
the  property  by  necessary  effort.  If  defend- 
ant had  Inclosed  It  with  a  wall,  or  had  sur- 
rounded It  with  a  stream  of  water.  But  a 
property  owner  is  entitled  to  a  safer  and 
more  convenient  use  of  an  abutting  street 
than  that     He  is  entitled  to  have  it  not 
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materially  obstrncted.  "An  abutting  prop- 
erty owner  has  the  same  right  to  use  of  the 
street  that  the  public  has;  in  addition  there- 
to, he  has  rights  which  are  special  to  him- 
self, and  the  right  of  ingress  and  egress,  and 
this  right  is  a  property  right,  which  he  may 
protect"  Schopp  v.  City  of  St  Louisa  117 
Mo.  131,  22  S.  W.-898,  20  L.  E.  A.  783; 
Lackland  t.  Railway,  31  Mo.  180;  Lockwood 
V.  Wabash  By,  122  Mo.  86,  26  S.  W.  698, 
24  Ia  R.  a.  516,  43  Am.  St  Rep.  547;  De 
Geofroy  v.  Merchants'  Bridge  &  Ter.  Ry.  C!o., 
179  Mo.  698,  79  S.  W.  386,  64  L.  R.  A.  ^9, 
101  Am.  St  Rep.  524;  Realty  Ck>.  T.  Deere 
&  Co.,  208  Mo.  66,  106  S.  W.  496,  14  L.  R.  A. 
(N.  S.)  822.  "An  obstruction  in  a  street  or 
highway  may  be  both  a  public  and  a  private 
nuisance,  and,  in  such  cases,  the  private 
citizen  who  is  especially  injured  may  have 
injunctive  relief."  Schopp  v.  St  Louis, 
supra;  Cummlngs  v.  St  Louis,  00  Mo.  259, 
2  S.  W.  130, 

We  have  considered  the  matter  of  the  per- 
mit granted  by  the  city  to  construct  the 
tracks  in  controversy.  A  municipal  permit 
to  put  structures  in  or  on  the  streets,  cannot 
be  allowed  to  destroy  the  use  of  abutting 
property  by  its  owner.  A  municipality  can- 
not legally  authorize  the  creation  or  main- 
tenance of  a  nuisance.  It  cannot  author- 
ize the  construction  and  operation  of  a  rail- 
way which  will  necessarily  destroy  it  as  a 
public  way  and  deprive  abutting  owners  of 
access  to  their  property;  and  the  use  may  be 
restrained  by  injunction:  Lockwood  v.  Rail- 
way, supra;  Dubach  ▼.  Railroad,  89  Mo. 
483,  1  S.  W.  86;  Belcher  v.  Elevator  Co., 
82  Mo.  121;  Schopp  v.  St  Ix>uls,  supra; 
Sherlock  v.  K.  G.  Belt  Ry.  Co.,  142  Mo.  172, 
43  S.  W.  629,  64  Am.  St  Rep.  551. 

A  street  railway  company  cannot  be  legal- 
ly authorized  to  establish  structures  in  the 
streets  for  the  convenience  of  the  road,  which 
materially  affect  an  abutting  property  own- 
er's use  of  his  property.  If  such  company 
must  have  such  structures,  it  must  procure 
ground  not  owned  by  the  public  for  the  use 
of  the  inhabitants  generally:  Lackland  v. 
North  Mo.  Ry.  Co.,  31  Mo.  180,  186.  We 
think  no  estoppel  against  plalntltC  was 
shown. 

The  Judgment  was  for  the  right  party, 
and  is  affirmed.    All  concur. 


FIRST  NAT.  BANK  OP  INDEPENDENCE 

V.  SHBWALTEB. 

(Kansas  City  Court  of  Appeals.   Missoari.   Jan. 

30, 1911.    Behearing  Denied  Feb.  13,  1911.) 

1.   MURICIPAL     COBFOBATIORS     ({     567*>— SPB- 

ciAi,  Tax  Bills— Action— Petitiow. 

That  the  special  tax  bill  issued  by  a  city 
of  the  third  class,  on  which  action  is  brought 
and  whidi  is  set  out  in  the  petition,  does  not 
recite  performance  of  some  preliminaiy  steps 
in  the  proceeding,  does  not  affect  the  sufficiency 


of  the  petition;    the  fact  of  insufficient  steps 
having  been  taken  being  matter  of  defense. 

[EJd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1276-1281;  Dec 
Dig.  i  567.*] 

2.  Municipal  Cobfokations  (J  284*)— Pub- 
lic Impbovbmknts— Delegation  of  Pow- 
KBs— Special  Tax  Bills— Signing. 

The  signing  of  special  tax  bills  issued  by  a 
city  is  a  purely  ministerial  duty,  which  need 
not  be  performed  by  the  chief  executive,  but,  in 
the  absence  of  statutory  command,  the  council 
may,  by  ordinance,  designate  who  shall  sign 
them,  and  so  may  delegate  authority  therefor 
to  the  city  clerk. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  756;  Dec.  Dig.  | 
284.*] 

3.  Banks  and  Banking  (i  280*)— Nation- 
al Banks— Action— Petition. 

The  allegation  of  the  petition,  in  an  action 
by  a  national  bank,  on  a  special  tax  bill,  that 
plaintiff  purchased  it  for  a  valuable  considera- 
tion, does  not  necessarily  mean  that  the  pur- 
chase was  for  investment  or  speculation,  which 
such  a  bank  is  not  authorized  to  make,  but 
is  comprehensive  enough  to  include  the  acquisi- 
tion ot  title  through  the  taking  of  additional 
security  for  an  existing  debt  created  in  the 
lawful  course  of  business,  which  19  permissible ; 
and,  in  the  absence  of  anything  to  the  con- 
trary, properly  implies  that  the  purchase  was 
one  it  had  authori^  to  make. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  iS  1072-1074;  Dec.  Dig. 
!  280.»] 

4.  Banks  and  Banking  (8  261*)— National 
Banes — Ultba  Vibes  Acts— Attack. 

Even  if  it  appeared  that  the  act  of  plaintifC 
national  bank  in  acquiring  title  to  the  special 
tax  bill  sued  on  was  ultra  vires,  such  fact 
would  be  no  defense,  the  purchase  being  only 
voidable,  and  its  validity  being  assailable  only 
in  a  direct  proceeding  by  the  government 

[B}d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §{  991-1000;  Dec.  Dig. 
§  261.*! 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Walter  A.  Powell,  Judge. 

Action  by  the  First  National  Bank  of  In- 
dependence against  Georgia  S.  Shewalter. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

J.  D.  Shewalter,  for  appellant  Paxton  ft 
Bose,  for  respondent 

JOHNSON,  J.  This  is  a  suit  to  enforce 
the  lien  of  a  special  tax  bill  Issued  by  In- 
dependence, a  city  of  the  third  class,  on  ac- 
count of  the  grading  and  paving  of  one  of 
Its  public  streets.  The  court  sustained  the 
validity  of  the  tax  bill,  and  defendant  ap- 
pealed from  the  Judgment  rendered  for  plaln- 
tltC.  No  bill  of  exceptions  Is  in  the  record, 
and  the  issue  here  Is  the  sufficiency  of  the 
petition  to  state  a  cause  of  action.  The  peti- 
tion alleges  that  plaintiff  is  the  owner  and 
holder  of  the  tax  bill;  that  the  tax  bill,  the 
contents  and  date  of  which  Is  set  out  was 
Issued  by  the  city  of  Independence,  a  city 
of  the  third  class;  that  plaintiff,  for  a  valu- 
able <conslderatlon,  purchased  the  tax  bill 
from  the  contractor  to  whom  It  was  issued; 
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that  the  contractor  dtily  assigned  the  bill 
In  writing  to  plaintiff  and  that  defendant 
owned  the  property  described.  It  appears 
the  tax  bill  was  signed  only  by  the  city  clerk, 
and  the  petition  alleges  that  it  was  so  exe- 
cnted  "by  authority  of  the  ordinance  of  said 
city." 

We  find  the  petition  contains  all  requisite 
aTerments.  City  of  Carthage  v.  Badgley, 
73  Mo.  App.  123;  Joplin  ex  rel.  ▼.  Holllngs- 
head,  123  Mo.  App.  602,  100  S.  W.  S06.  In 
these  cases  the  rule  is  stated  that  a  petition 
to  enforce  a  special  tax  bill  which  pleads 
the  tax  bUl  in  bsec  rerba,  in  a  case  where 
the  statute  gives  prima  facie  effect  to  such 
tax  bills,  will  be  deemed  sufficient  if  it  al- 
leges, "first,  the  making  of  the  tax  bill;  sec- 
ond, the  contents  of  such  tax  bill  with  dates 
thereof;  third,  the  assignment;  fourth,  the 
filing  of  the  same;  and,  fifth,  that  the  de- 
fendant owned  the  lot  described  and  against 
which  the  lien  was  sought  to  be  enforced." 
These  are  the  constitutive  facts,  and  as  we 
said  in  the  opinion  from  which  we  have 
quoted  (Carthage  v.  Badgley,.  supra):  "If 
the  owner  of  the  lot  thus  named  desires  to 
show  either  the  imperfect  execution  of  the 
work,  or  that  the  doing  thereof  was  not 
properly  authorized,  or  any  other  fact  which 
goes  to  the  legality  or  extent  of  the  charge, 
he  cannot  do  so  by  pleading  the  general  Is- 
sue, as  was  done  in  this  case,  but  he  must 
specially  plead  the  facts  constituting  such 
defense  in  his  answer,  so  as  to  notify  the 
plaintiff  of  the  grounds  upon  which  he  re- 
lies to  defeat  the  enforcement  of  the  tax 
bill." 

The  objection  of  defendant  that  the  tax 
bill  does  not  recite  performance  of  some 
preliminary  steps  in  the  proceeding  does  not 
go  to  the  sufficiency  of  the  petition,  but  re- 
lates to  matters  of  defense  which  in  Cush- 
Ing  v.  Powell,  130  Mo.  App.  576,  109  S.  W. 
1054,  we  held  might  be  tendered  under  the 
general  issue. 

There  is  no  merit  in  the  further  objection 
that  the  city  council  could  not  delegate  au- 
thority to  the  city  clerk  to  sign  special  tax 
bills.  The  signing  of  such  documents  is  a 
purely  ministerial  act  (State  t.  Reber,  226 
Mo.  229,  126  S.  W.  397),  and  no  good  reason 
Is  suggested  for  holding  that  the  chief  ex- 
ecntlve  of  the  municipality  must  perform 
that  act  or  that  his  name  be  signed.  In 
tile  at>sence  of  statutory  command  the  coun- 
cil, by  ordinance,  may  designate  how  and  by 
whom  such  instrument  shall  be  signed. 

Only  one  other  point  argued  by  defendant 
Is  of  enough  merit  to  call  for  notice  here.  It 
is  insisted  that  since  plaintiff  is  a  national 
bank  it  had  no  authority  to  purchase  special 
tax  bills.  The  averment  that  plaintiff  pur- 
chased the  tax  bill  for  a  valuable  considera- 
tion does  not  mean  necessarily  that  the  pur- 
chase was  made  as  an  investment  or  for  spec- 
ulation, but  is  comprehensive  enough  to  in- 


clude any  acquisition  of  title  by  purchase,  In- 
cluding, for  example,  the  taking  of  additional 
security  for  an  existing  debt  to  the  bank 
created  bona  fides  in  the  course  of  lawful 
businesa  So  far  as  we  are  advised  the  au- 
thority of  a  national  bank  to  protect  itself 
against  possible  loss  by  taking  additional 
collateral  security  for  an  existing  loan  has 
not  been  seriously  questioned  by  any  court 
of  last  resort.  It  was  held  In  Bank  v.  Bank, 
92  U.  S.  122,  23  L.  Ed.  679,  that  while  by 
Implication  a  national  bank  is  prohibited 
from  dealing  in  stock,  it  may  take  stock, 
in  payment  or  compromise  of  a  doubtful 
debt.  In  order  to  avoid  loss  and  with  a  view 
to  convert  the  stock  into  money.  And  for 
the  same  purpose  it  may  take  a  mortgage  on 
real  estate  (Bank  v.  Matthews,  98  U.  S.  624, 
25  L.  Ed.  ISS)  or  accept  a  deed  conveying  the 
fee-simple  title  to  real  estate.  Nothing  to 
the  contrary  appearing,  the  allegation  that 
such  bank  acquired  by  purcliase  the  title  to 
stock,  bonds,  or  other  kinds  of  paper  proper- 
ty implies  that  the  purchase  was  one  it  had 
authority  to  make.  Moreover,  even  if  it  had 
appeared  that  the  act  in  question  was  ultra 
vires,  the  purchase  would  not  be  held  void, 
but  only  voidable.  As  to  defendant.  It  was 
valid  In  any  event,  and  its  validity  could  not 
be  assailed  except  in  a  direct  proceeding  pros- 
ecuted for  that  purpose  by  the  government. 
Hall  V.  Bank,  145  Mo.  418,  46  S.  W.  1000. 
The  Judgment  is  affirmed.    AU  concur. 


ESTIS  V.  HARNDBN  et  aL 

(Springfield  Court  of  Appeals.    MissourL   Feb. 
6,  1911.) 

1.  Sai.es  (I  81*)— CoNTKACT— Time  o»  Per- 
yoRMANCB— -Condition  Precedent. 

Stipulations  as  to  the  time  of  performance 
of  a  contract  of  sale,  if  they  appear  from  the 
language  UBed  and  the  circumstances  of  the  con- 
tract and  the  intent  of  the  parties  to  be  of  the 
essence  of  the  contract,  will  be  construed  as 
conditions  precedent 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  a  217-223;   Dec.  Dig.  I  81.*] 

2.  Sales  ({  201*)— Tbansfer  or  Title— De- 
livery AND  ACCBFTANCE— SELLEB'S  POSSES- 
SION. 

Where  a  seller  stated  his  price  for  a  cow 
which  the  buyer  accepted,  paying  a  small  part 
of  the  purchase  price,  and  agreeing  to  come  for 
her  at  a  specified  time,  the  buyer's  assumption 
of  possession  at  the  specified  time  is  not  a  con- 
dition precedent  to  passage  of  title,  but  there 
is  a  completed  contract  of  sale  by  which  the 
buyer  becomes  the  owner  of  the  cow  with  a 
right  of  possession  in  the  defendants  until  the 
balance  of  the  purchase  money  is  paid. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  81  529-541 ;   Dec.  Dig.  §  201.*] 

3.  Sales  (8  403*)— Remedies  of  Bcteb— Re- 
covEBT  OF  Goods. 

Where  an  action  of  replevin  is  brought  by 
one  claiming  under  a  contract  of  sale,  and  who 
deposits  the  balance  of  the  purchase  price  in 
court,   he  is  entitled  on  proof  of  a  completed 
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contract  of  Bale  to  a  judgment  awarding  posses- 
sion. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S{  1144,  1145;   Dec  Dig.  S  403.»] 

Appeal  from  Circuit  Court,  Jasper  County ; 
David  E.  Blair,  Judge. 

Action  by  O.  B.  Betls  against  B.  J.  Harn- 
den  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  re- 
manded, with  direction  to  enter  Judgment 
in  favor  of  plaintiff. 

Geo.  Booth  and  A.  M.  Baird,  for  appellant. 
W.  R.  Sbuck  and  A.  G.  Young,  for  respond- 
ents. 

GRAY,  J.  This  Is  an  action  of  replevin 
for  a  cow,  commenced  before  a  justice  of  the 
peace  in  Jasper  county.  The  defendants 
were  successful  in  the  justice  court,  and  the 
plaintiff  appealed  to  the  circuit  court  of 
said  county.  On  the  trial  in  the  circuit 
court  without  a  jury,  the  defendants  were 
again  successful,  and  the  plaintiff  appealed 
to  this  court 

There  is  but  little  dispute  about  the  facts. 
The  defendants  were  originally  the  owners 
of  the  cow,  and  had  sent  word  to  the  plain- 
tiff that  the  animal  was  for  sale.  The 
plaintiff,  with  one  Mr.  Farris,  went  to  the 
defendants'  premises  for  the  purpose  of 
looking  at  the  cow,  with  the  view  of  plain- 
tiff purchasing  her  for  Mr.  Farris.  The  de- 
fendants are  husband  and  wife.  After  look- 
ing at  the  cow,  the  plaintiff  asked  the  hus- 
band If  less  than  $45  would  buy  her,  to 
which  the  defendant  replied:  "No,  if  I 
wasn't  going  off,  $60  wouldn't  buy  this  cow." 
And  the  plaintiff  replied  that  he  would  take 
the  cow,  and  paid  to  the  husband  the  sum 
of  $2.50  on  the  purchase  price.  At  this 
time  the  plaintiff  further  said:  "I  will  be 
after  the  cow  Mouday,"  and  the  said  de- 
fendant replied:  "All  right  Probably  she 
won't  be  here,  but  she  will  be  over  In  Car- 
terville,  you  can  get  her  any  time  you  come 
after  her."  The  plaintiff  did  not  go  after 
the  cow  Monday,  and  In  the  meantime  de- 
fendants had  moved  to  Carterville.  On  Mon- 
day evening  tha  plaintiff  went  to  Carter- 
ville and  saw  the  defendant,  Mrs.  Haruden, 
and  told  her  be  was  busy  and  would  like 
to  wait  until  morning  to  get  the  cow,  and 
she  replied  that  it  would  be  all  right;  to 
come  and  get  the  cow  in  the  morning.  The 
plaintiff'  did  not  go  after  the  cow  In  the 
morning,  and  it  was  about  one  o'clock  in 
the  afternoon  when  he  went  to  the  defend- 
ants' home  after  her.  The  mother  of  Mrs. 
Harnden  came  to  the  door  and  tol'd  the 
plaintiff  they  had  decided  not  to  move  away, 
and  to  keep  the  cow.  About  that  time  Mrs. 
Harnden,  the  defendant,  came  to  the  door, 
and  notified  plaintiff  he  could  not  have  the 
cow  unless  he  would  pay  $50  for  her.  The 
plaintiff  waited  untU  the  husband  came 
home  in  the  evening,  and  was  notified  by 


him  also  that  they  had  decided  to  keep  the 
cow,  to  which  the  plaintiff  replied:  "I  have 
got  the  money  to  pay  for  her,  and  would 
like  to  have  her."  The  husband  relied: 
"That's  all  right;  I  ain't  going  to  let  you 
have  the  cow  to-day." 

The  above  facts  are  not  controverted.  The 
defendants  have  filed  no  briefs  in  this  court, 
but  we  gather  from  the  bill  of  exceptions 
that  they  defended  on  the  ground  that  plain- 
tiff did  not  come  after  the  cow  at  the  time 
he  agreed  to  do,  to  wit,  Tuesday  morning, 
and  that  the  transaction  on  Friday  evening 
when  plaintiff  and  Mr.  FarYls  looked  at  the 
cow  did  not  amount  to  a  contract  of  sale. 
If  the  transaction  amounted  to  a  sale,  then 
there  was  nothing  in  the  language  used  to 
show  that  the  time  when  plaintiff  should 
call  for  the  cow  was  the  essence  of  the  con- 
tract The  evidence  shows  that  the  cow 
was  giving  milk  and  the  defendants  were 
having  the  benefit  thereof.  When  the  plain- 
tiff stated  that  he  would  come  after  her 
Monday,  the  husband  replied:  "That  will 
be  all  right  .1  am  going  to  move  to  Carter- 
ville, and  the  cow  will  be  over  there  and 
come  over  there  and  get  her." 

In  determining  whether  stipulations  as- 
to  the  time  of  performance  of  a  contract  of 
sale  are  conditions  precedent  the  court  seeks 
to  discover  the  intention  of  the  parties,  and 
if  time  appears,  from  the  language  used  and 
the  circumstances,  to  be  of  the  essence  of 
the  contract,  stipulations  in  regard  to  it 
will  be  held  conditions  precedent.  Redlands 
Orange  Growers'  Association  v.  Gorman,  76 
Mo.  A  pp.  184;  Lumber  Co.  v.  Forrester  et 
al.,  124  Mo.  App.  304,  101  S.  W.  164.  We 
do  not  believe  that  time  was  the  essence 
of  the  contract  so  that  the  failure  of  the 
plaintiff  to  call  for  the  cow  at  any  special 
hour  in  the  day  authorized  defendants  to 
repudiate  the   sale. 

It  is  quite  clear  to  us  that  the  transaction 
amounted  to  a  sale.  The  defendants  asked 
$45  for  the  animal.  The  plaintiff  said  he 
would  take  her,  and  paid  $2.50  of  the  pur- 
chase price  and  said  he  would  come  after 
the  cow  on  the  following  Monday.  All  the 
terms  of  the  contract  had  been  fully  agreed 
upon,  and  the  plaintiff  then  and  there  be- 
came the  owner  of  the  cow  with  the  right 
in  defendants  to  retain  the  possession  of 
her  until  the  balance  of  the  purchase  pric» 
was  offered  or  paid.  Sigerson  v.  Kahmanu,. 
39  Mo.  200;  Stumpf  v.  Mueller,  17  Mo. 
App.  286;  Glass  v.  Blazer  Bros.,  01  Mo. 
App.  564;  Kuhler  v.  Tobln,  61  Mo.  App. 
576;  Wren  v.  Kuhler,  68  Mo.  App.  68P;  Whe- 
less  V.  Grocery  Co.,  140  Mo.  App.,  loc.  clt 
585,  120  S.  W.  70S.  When  the  plaintiff  call- 
ed Tuesday,  he  notified  the  defendants  h& 
had  come  to  pay  for  the  cow  and  to  get  her. 
They  fiatly  refused  to  let  him  have  the  an- 
imal unless  he  would  pay  an  increased  price 
for  her.  Upon  this  refusal,  he  instituted 
this  suit,  and  deposited  the  balance  of  the 
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purchase  money  with  the  court,  where  It 
remains.  Under  these  circumstances  we  are 
of  the  opinion  that  he  was  entitled  to  re- 
cover, and  the  conrt  erred  in  rendering  a 
Jadgment  in  favor  of  the  defendant. 

The  premises  considered,  the  Judgment  of 
the  circuit  court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  enter 
Jadgment  in  favor  of  plaintiff.    All  concur. 


CHAMBERS  v.  KDPPER-BBNSON  HOTEL 
CO. 

fKansas    (Sty    Conrt    of    Appeals.      Missonri. 
Jan.  30,  1911.) 

1.  Appeal   and    Ebrob    (5   927*)— DEMuanEB 
TO  Evidence— Review. 

The  appellate  court,  on  disposing  of  the 
question  arising  on  defendant's  demurrer  to 
the  evidence,  must  give  controlling  effect  to  the 
evidence  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Anpeal  and 
Error.  Cent.  Dig.  Sf  2912,  2917,  3748;  Dec. 
Dig.  i  927.*] 

2.  Cabriebs    (J    247*) —PAasENOEBS —Exist- 
ence OF  Relation. 

Where  a  hotel  elevator  for  the  occommoda- 
tion  of  guests  stops  at  a  floor  and  the  door  is 
opened  for  the  reception  of  passengers,  the  re- 
lation of  oarrier  and  passenger  begins  the  mo- 
ment the  latter  starts  to  enter  the  car  and 
brings  himself  within  the  range  of  its  possible 
activities. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig  Si  9S4-990;   Dec.  Dig.  !  24T.*1 

3.  Cabbiibs    (S    280*)— Passenoers- Obliga- 
tion OF  Cabbiebs. 

A  carrier  of  passengers  by  elevator  must 
use  the  utmost  care  and  stdli  in  the  choice  and 
maintenance  of  the  machinery  and  appliances 
and  the  selection  of  operatives. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1092;   Dec.  Dig.  S  280.*] 

4.  Cabbiebs     ({     247*)— Passenoebs— Exist- 
ence or  Relation. 

A  guest  at  a  hotel  approached  the  passen- 
ger elevator  with  the  intention,  recognized  by 
the  operator,  of  becoming  a  passenger.  The 
operator,  who  had  started  up,  stopped  and  re- 
turned to  the  floor  for  the  sole  purpose  of  re- 
reiving  the  guest  and  his  companions.  The 
elevator  door  was  not  entirely  closed  when  the 
descent  began  and  the  operator  opened  it  and 
stopped  the  car  at  the  proper  place  to  admit 
passengers.  Held,  that  the  relation  of  carrier 
and  passenger  l>egan  when  the  car  was  retnmed 
and  stopped  at  the  floor  and  when  the  elevator 
door  was  opened  hy  the  operator  and  the  guest 
started  to  enter  in  front  of  the  door. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  If  984-990;   Dec.  Dig.  {  247.*] 

5.  Cabuebs  (I  318*)— Pabsenoebs— Injttbies 
— Nkouoerce. 

Where,  in  an  action  for  the  death  of  an 
elevator  passenger  caused  by  the  fall  of  the 
«leTator,  the  evidence  showed  that  the  car  was 
in  perfect  conditinn  and  under  complete  con- 
trol of  the  operator,  who  stood  with  his  hand 
on  the  lever,  and  that  the  elevator  could  not 
descend  nnless  the  lever  was  moved,  there  was 
evidence  jnstlfying  the  conclusion  that  the  oper- 
ator voluntarily,  or  through  inattention  to  duty, 
moved  the  lever,  thereby  causing  the  elevator 


to  fall,  and  plaintiff  to  recover  need  not  produce 
a  witness  who  saw  the  operator  move  the  lever. 
[Ed.    Note.— For   other    cases,    see    Carriers, 
Dec.  Dig.  S  318.*] 

6.  Appeal  and  Ebbob  (i  1066*)— Habmlebs 
E^BBOB— Ebboneous   Inbtbuctiohs. 

Where,  in  an  action  for  the  death  of  a 
passenger  on  an  elevator,  the  evidence  of  plain- 
tiff did  not  present  a  esse  under  the  humani- 
tarian rule,  but  did  present  the  issue  whether 
the  injury  was  caused  solely  by  the  negligence 
of  the  operator  or  wholly  or  in  part  by  the 
negligence  of  decedent,  and  the  defendant's  evi- 
dence clearly  showed  that  the  operator  realized 
the  peril  to  decedent,  but  in  his  anger  refused  to 
make  a  simple  turn  of  the  hand  that  would  have 
saved  decedent's  life,  the  refusal  to  withdraw 
from  the  jury  negligence  under  the  humanita- 
rian doctrine  was  not  prejudicial  error  to  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4220;    Dec.  Dig.  f  1066.*] 

7.  JtJDOMENT  (J  248*)— Issues  and  Pboof. 

A  plaintiff  must  recover,  if  at  all,  on  the 
issues  tendered  by  his  pleadings  and  evidence 
and  submitted  in  his  instructions. 

[Ki.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  SS  434,  439,  440;   Dec.  Dig.  §  2248.*] 

8.  Deatb  (iS  65,  66,  68*)- Action  fob  Negli- 
gent Death— ESvidence—Admissibilitt. 

In  an  action  by  a  widow  for  the  negligent 
death  of  her  husband,  his  age,  expectancy, 
health,  habits,  business  capacity,  etc.,  may  be 
proved  to  show  the  pecuniary  loss  sustained. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §{  84,  85,  86,  87;  Dec.  Dig.  §§  65,  66,  68.*] 

9.  Death    (i    71*)— Action    fob    Neolioent 
Death— Evidence— Admissibility. 

In  an  action  by  a  widow  for  the  negligent 
death  of  her  husband,  her  age,  expectancy,  and 
health  may  be  shown  as  bearing  on  the  pecuni- 
ary loss  sustained. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §90;   Dec.  Dig.  |  71.*] 

Appeal  from  Circuit  Court,  Jackson 
County.    . 

Action  by  Regina  V.  Chambers  against  the 
Kupper-Benson  Hotel  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Warner,  Dean,  McLeod  &  Tlmmonds,  for 
appellant  Ellis,  Cook  &  Barnett  and  Beards- 
ley,  Gregory  &  Kirshner,  for  respondent 

JOHNSON,  J.  Plaintiff,  the  widow  of  M. 
A.  Chambers,  deceased,  prosecutes  this  ac- 
tion to  recover  damages  for  the  deatb  of  her 
husband,  which  she  alleges  was  caused  by 
the  negligence  of  defendant  The  jury  be- 
fore which  the  cause  y&B  tried  gave  her  a 
verdict  for  |6,000,  and  the  case  is  here  on 
the  appeal  of  defendant  from  a  judgment  for 
plaintiff  on  that  verdict 

Defendant  Is  a  corporation  engaged  In  op- 
erating the  Hotel  Kupper,  a  large  hotel  in 
Kansas  City.  Mr.  Chambers  was  a  lawyer 
and  with  plaintiff,  his  wife,  as  a  partner, 
conducted  a  law,  loan  and  abstract  office  in 
Hoxie,  Kan.  His  practice  and  business  were 
lucrative  and  brought  him  an  income  of 
from  $5,000  to  $7,000  per  annum.  In  Oc- 
tober, 1908,  Mr.  and  Mrs.  Chambers,  accom- 
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panled  by  their  daughter,  who  was  17  years 
old,  visited  Kansas  City  and  were  guests 
of  the  Hotel  Enpper.  In  the  evening  of  Oc- 
tober 24th,  they  went  out  to  dinner  and  re- 
turned to  the  hotel  about  8  o'clock.  The 
weather  being  Inclement,  Mr.  Chambers  wore 
an  overcoat  and  carried  an  umbrella.  They 
entered  the  lobby  at  the  north  entrance  and 
proceeded  across  to  the  south  side  of  the 
room  to  the  door  of  the  passenger  elevator. 
The  room  was  well  filled  with  people.  Mr. 
Chambers  was  a  heavy  man,  deliberate  In 
his  movements,  and  their  progress  was  not 
rapid.  As  they  approached  the  elevator,  Mr. 
Chambers  led  the  way,  bis  daughter  followed 
Immediately,  and  his  wife  was  two  or  three 
steps  behind.  The  elevator,  carrying  two 
passengers,  had  Just  started  up  from  the 
lobby,  when  the  operator,  becoming  aware 
that  other  guests  wished  to  become  passen- 
gers, stopped  the  car  at  a  point  two  or  three 
feet  above  the  lobby  floor  and  started  back  for 
the  express  purpose  of  taking  on  the  Cham- 
bers family.  The  car  itself  had  no  door,  but 
there  were  sliding  metal  doors  at  the  en- 
trance to  the  elevator  shaft,  and  It  was  the 
duty  of  the  elevator  boy  to  keep  these  doors 
closed  except  when  the  car  was  at  rest  at 
the  lobby  for  the  purpose  of  receiving  and 
discharging  passengers.  The  boy  was  In  the 
act  of  closing  the  doors  as  the  car  started  to 
ascend,  bnt  had  not  completely  closed  them, 
when  he  stopped  and  returned.  There  is 
evidence  introduced  by  plaintiff  to  the  effect 
that  the  boy  opened  the  doors,  brought  the 
car  to  a  complete  stop  at  tl^e  lobby  floor,  and 
that  Mr.  Chambers  started  to  enter,  and  suc- 
ceeded in  placing  his  forward  foo^  on  the 
car  floor  with  his  other  foot  still  on  the  lob- 
by floor,  when  the  car  dropped  suddenly  and 
without  warning  and  descended  with  great 
rapidity,  until  the  obstruction  to  its  descent 
offered  by  the  body  of  the  unfortunate  man, 
which  was  caught  between  the  top  of  the  car 
entrance  and  the  lobby  floor,  produced  slaf  k 
in  the  cables,  which  automatically  set  in  op- 
eration an  appliance  that  shut  off  the  power 
and  applied  the  brakes.  Mr.  Chambers  re- 
ceived injuries  from  which  be  died  that  eve- 
ning. The  elevator  was  run  by  electricity, 
and  an  expert  examination  made  immediate- 
ly after  the  injury  disclosed  no  defect  In 
the  machinery  or  any  of  the  appliances.  Op- 
eration of  the  elevator  was  resumed  Imme- 
diately, and  it  appeared  to  be  In  perfect  or- 
der. 

Both  parties  tried  the  case  on  the  theory 
that  the  one  great  issue  was  whether  the 
injury  was  caused  by  the  negligence  of  the 
elevator  boy  or  was  caused  in  whole  or  In 
part  by  negligence  of  the  deceased.  The  pe- 
tition alleges:  "That  by  reason  of  the  neg- 
ligence, carelessness,  and  unskiUfulness  of 
the  defendant  company,  its  officers,  agents, 
servants,  and  employes  in  charge  of  said 
elevator,  and  of  the  mechanism  thereof  and 
as  a  result  of  such  negligence,  carelessness, 


and  nnskm  fulness,  while  the  body  of  said  M. 
A.  Chambers  was  partly  in  and  partly  out- 
side said  elevator  car,  and  while  he  was  so 
as  aforesaid  in  the  act  of  entering  into  the 
same,  the  said  car  suddenly  descended  and 
fell,  and  In  so  doing  the  steel  crossbar  across 
the  front  and  near  the  top  of  said  descend- 
ing car  caught  said  M.  A.  Chambers  across 
the  shoulders  and  crushed  his  body  and  legs 
downward  upon  the  main  floor  of  the  build- 
ing and  Into  a  very  narrow  space,  with  such 
force  that  the  bones  of  his  limbs  and  body 
were  broken  and  crushed  and  injuries  in- 
flicted causing  his  death  a  few  hours  later. 
That  defendant  was  further  negligent,  care- 
less, and  reckless  in  the  premises,  in  that 
after  said  M.  A.  Chambers  was  in  a  perilous 
position  and  before  the  injuries  herein  com- 
plained of  had  been  inflicted,  and  after  de- 
fendant, through  its  agent  and  servant  In 
charge  of  said  car  knew,  or  through  the  ex- 
ercise of  such  care  as  was  incumbent  upon 
the  operator,  might  have  known  of  said  peril 
in  time  to  avert  the  same,  it  neglected  and 
failed  to  avert  it  and  failed  to  raise  said  ele- 
vator car,  but  allowed  the  same  to  continue 
to  crush  the  body  of  said  M.  A.  Chambers." 
The  answer  Is  a  general  denial  and  a  plea  of 
contributory  negligence. 

On  behalf  of  defendant  the  evidence  tends 
to  show  that  Mr.  Chambers  approached  the 
elevator  In  great  haste  and  called  sharply, 
"Going  up,"  when  he  observed  the  car  start- 
ing to  ascend ;  that  the  elevator  boy,  hearing 
the  call,  stopped  and  started  to  descend; 
that  he  stood  in  the  car  facing  the  entrance 
with  his  right  hand  on  the  lever  that  control- 
led the  car  and  his  left  on  the  sliding  door ; 
that  as  the  car  descended  Mr.  Chambers  im- 
patiently seized  the  door  and  started  to  open 
it  wider ;  that  the  operator  struggled  to  keep 
the  Intruder  out;  that  Mr.  Chambers  violent- 
ly Jerked  the  door  open  and  proceeded  to 
step  into  the  car  while  it  was  still  descend- 
ing; and  that  the  car  continued  to  descend 
until  arrested  by  the  imprisoned  body. 

The  elevator  boy  testified,  in  part,  as  fol- 
lows: "Q.  Where  was  your  left  hand  at 
that  time?  A.  It  was  on  the  door,  elevator 
door.  Q.  Where  was  your  right  hand?  A. 
On  the  elevator  lever.  Q.  What  were  you 
doing  with  your  left  hand?  A.  Trying  to 
keep  the  door  shut  and  keep  Mr.  Chambers 
out  until  I  could  get,  could  bring  the  elevator 
to  a  stop.  Q.  What  was  Mr.  Chaml>ers  do- 
ing? A.  He  had  his  left  hand  on  the  door 
pushing  the  elevator  gate  back  and — I  won't 
let  the  elevator  open  for  anybody  to  get  into 
It  until  I — I  have  to  have  the  car  level  with 
the  floor.  *  *  •  Q.  What  did  he  do  next 
after  that,  if  anything?  A.  He  put  his  left 
hand  on  the  gate,  which  lacked  a  few  Inches 
of  being  closed,  shoving  the  gate — kind  of 
an  iron  gate — and  I  bad  my  left  hand  on  the 
elevator  gate,  trying  to  keep  it  closed  until 
I  could  stop  the  elevator  at  the  proper  place. 
Q.  What  happened  after  that?    What  did 
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Mr.  Chambers  next  do  after  that?  A.  He 
poshed  the  door  back  far  enough  to  get  abont 
halfway  Into  the  car  and  bad  one  foot  on 
the  elevator  floor  and  one  on  the  lobbj  floor, 
and  I  tried  to  keep  him  out  until  I  could  get 
It  stopped,  and  he  kept  going  In,  and  I  kept 
trying  to  get  the  elevator  gate  closed,  and 
the  car  kept  descending  and.tte  car  de- 
scended In  some  way.  Now,  I  paid  more  at- 
tention to  keeping  him  out  than  I  did  to  stop- 
ping the  car,  as  I  knew  the  passengers  on 
the  car  were  safe  and  knew  he  was  safe  as 
long  as  I  kept  him  out  •  *  •  Q.  What 
happened  after  that?  A.  Well,  the  car  kept 
descending,  yon  know,  and  he  was  continual- 
ly trying  to  get  in  It  If  he  had  stepped  back 
or  stepped  into  the  car  all  at  once  there 
wouldn't  liave  been  any  accident  I  was  try- 
ing to  keep  him  out,  you  know,  more  than 
anything  else,  you  know,  and  the  car  came 
on  there  and  caught  him  on  the  left  shoulder, 
and  he  had  one  foot  on  the  floor  of  the  ele- 
vator. Q.  Which  foot?  A.  The  right  foot, 
and  the  car  came  on  down  this  way  and  hit 
him  and  caught  him  and  held  him  there  so 
that  the  weight  of  his  body  held  up  the 
elevator  and  rope  became  slack,  and  the 
elevator  was  dead  at  that  time,  and  I  could 
do  nothing  at  all  with  the  car  from  where 
I  was."  On  cross-examination  he  was  ask- 
ed why  he  did  not  stop  the  car  on  the  level 
of  the  office  floor,  and  answered:  "Simply 
because  I  thought  It  would  be  better  to  keep 
Mr.  Chambers  out  of  there.  If  I  went  down 
in  the  basement  it  wouldn't  hurt  nothing, 
and  Mr.  Chambers  was  liable  to  get  on  the 
car  when  It  was  mnning  and  liable  to  be 
some  danger." 

At  the  request  of  plaintiff,  the  court  in- 
stmcted  the  Jury  as  follows:  "(1)  If  you  And 
from  the  evidence  that  on  the  evening  of  Oc- 
tober 24,  1908,  defendant  company  was  in 
the  possession  of  Hotel  Kupper,  in  Kansas 
City,  Mo.,  and  managing  the  same  as  a  hotel ; 
that  defendant  then  maintained  a  passenger 
elevator  In  said  hotel  for  the  carriage  of 
Ita  gnests  and  others  from  one  floor  to  anoth- 
er; that  on  said  day  M.  A.  Chambers  was 
a  gnest  of  said  hotel,  and  sought  passage  for 
himself  npon  said  elevator  to  be  carried 
therein  from  the  'first  or  main  floor  of  said 
hotel  to  an  upper  floor  therein,  for  the  pur- 
pose of  reaching  rooms  used  by  him  as  a 
gnest  thereof;  that  thereupon  for  the  pur- 
pose of  receiving  said  M.  A.  Chambers  In  the 
car  of  said  elevator  to  carry  him  therein, 
the  operator  then  In  charge  thereof  brought 
said  elevator  car  to  a  position  with  the  car 
floor  substantially  on  a  level  with  the  main 
floor  of  said  hotel  and  there  brought  the 
same  to  a  position  of  rest;  that  said  M.  A. 
Chambers  was  then  Immediately  in  front 
thereof  and  approaching  the  same  to  enter; 
that  thereupon  the  operator  of  said  car  open- 
ed the  sliding  door  leading  into  said  elevator 
car,  or  i>ermitted  the  same  then  to  stand 
open  to  a  width  sufficiently  large  to  permit 
■aid  ChamlMrs  to  enter ;  that  thereupon  said 


M.  A.  Chambers  stepped  forward,  putting  one 
foot  Into  said  car  In  the  act  of  entering 
same — then.  If  you  find  the  foregoing  from 
the  evidence  in  this  case,  you  must  find  that 
said  M.  A.  Chambers  was  a  passenger  upon 
said  car,  entitled  under  the  law  to  receive 
from  defendant  and  the  operator  in  charge 
of  said  car  the  highest  degree  of  care  reason- 
ably practicable  for  the  personal  safety  of 
said  Chambers. 

"(2)  If,  upon  the  evidence  In  the  case  and 
under  the  Instructions  of  the  court  as  else- 
where given  In  this  case,  you  find  that  said 
M.  A.  Chambers  was,  on  the  evening  of  Oc- 
tober 24,  1908,  a  passenger  npon  the  elevator 
car  In  question,  and  If  yon  further  find  from 
the  evidence  that  at  said  time  plaintiff  was 
the  wife  of  said  M.  A.  Chambers,  that  said 
Chambers  was  at  said  time  in  the  exercise 
of  ordinary  care,  that,  by  reason  of  the  neg- 
ligence of  defendant  through  its  employ^  in 
charge  of  said  elevator  car,  the  said  car 
suddenly  descended  while  said  Chambers  was 
in  the  act  of  entering  said  car  and  thereby 
caught  and  crushed  him  so  that  he  died  as 
a  result  thereof,  then  your  verdict  must  be 
in  favor  of  the  plaintlfr. 

"(3)  If  you  find  for  the  plaintiff,  you  will 
In  your  verdict  fix  the  amount  of  her  dam- 
ages, not  exceeding  |10,000,  at  such  sum  as 
you  may  deem  fair  and  just  under  the  evi- 
dence in  the  case  with  reference  to  the  neces- 
sary pecuniary  Injury  resulting  to  her  from 
the  death  of  her  husband. 

"(4)  You  are  Instructed  that  the  words 
'neg;IIgence'  and  "negligent'  as  used  in  these 
Instructions  mean  failure  to  exerdse  ordi- 
nary care;  and  'ordinary  care'  means  such 
care  as  an  ordinarily  prudent  person  would 
usually  exercise  imder  the  same  or  similar 
circumstances." 

In  disposing  of  the  questions  arising  from 
the  demurrer  to  the  evidence  which  defend- 
ant argues  should  have  been  given,  we  give 
controlling  effect  to  the  evidence  of  plaintiff, 
and  find  that  such  evidence  tends  to  estab- 
lish the  following  facts:  First  Mr.  Cham- 
bers approached  the  elevator  with  the  evi- 
dent Intention,  recognized  by  the  operator, 
of  becoming  a  passenger  on  the  car,  and  the 
operator  stopped  and  returned  for  the  sole 
purpose  of  receiving  him  and  his  companions 
as  passengers.  Second.  The  elevator  door 
was  not  entirely  closed  when  the  descent  be- 
gan and  the  operator  opened  it  and  stopped 
the  car  at  the  proper  place  to  admit  the  pas- 
sengers. Third.  The  injury  was  caused  by 
the  sudden  drop  of  the  car  while  Mr.  Cham- 
bers was  in  the  act  of  entering.  Fourth. 
There  were  only  two  possible  causes  for  the 
sudden  movement  of  the  car,  i.  e.,  some  de- 
fect in  the  machinery  or  appliances  or  a 
movement  of  the  lever  held  by  the  operator. 

The  defect  of  the  position  assumed  by  de- 
fendant in  its  argument  of  the  demurrer  to 
the  evidence  Is  that  in  vital  respects  it  rests 
entirely  on  the  evidence  of  defendant  and 
rejects  as  unsupported  by  substantial  evl- 
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dence  basic  facts  of  plaintiff's  case  which  we 
find  supported  by  strong  evidence.  The  key- 
note of  the  argument  Is  that  Mr.  Chambers 
attempted  to  force  his  way  Into  a  rapidly 
descending  car,  against  the  will  and  the  ut- 
most efTorts  of  the  operator,  and  with  this 
premise  defendant  contends  that  no  relation 
of  carrier  and  passenger  was  created  be- 
tween, defendant  and  Chambers,  and  that  the 
operator  acted  within  the  scope  of  his  duty 
and  right  In  attempting  to  repel  an  unwar- 
ranted and  dangerous  Intrusion.  We  are  cit- 
ed to  the  case  of  Schepers  v.  Railway  Co., 
126  Mo.  665,  29  S.  W.  712,  where  the  Supreme 
Court  held  that  "one  does  not  become  a  pas- 
senger on  a  street  railway  by  a  mere  attempt 
to  get  on  a  car  while  It  Is  In  motion.  There 
must.  In  such  case,  be  some  act  on  the  part 
of  the  carrier  Indicating  Its  acceptance  of 
such  person  as  a  passenger  to  make  him 
one."  But  In  that  case  the  rule  is  recognized 
that:  "Where  a  person  intends  to  take  pas- 
sage on  a  street  car  and  has  hailed  It  for 
that  purpose,  and  It  has  been  stopped  to  en- 
able him  to  enter,  he  Is  to  be  regarded  as 
a  passenger  while  he  is  In  the  act  of  careful- 
ly and  prudently  attempting  to  step  upon  the 
platform."  And  speaking  through  Broaddus, 
P.  J.,  we  held  In  Scott  v.  Railway,  138  Mo. 
App.  196,  120  S.  W.  131,  that:  "When  a  signal 
is  given  by  one  wishing  to  board  a  street  car, 
or  when  his  attitude  is  such  as  to  Indicate 
such  wish,  and  either  Is  seen  and  recognized 
by  the  motorman,  and  in  apparent  response 
he  turns  off  the  power  and  sets  the  brakes, 
In  view  of  the  passenger  indicating  to  him 
that  the  car  Is  going  to  be  stopped  that  he 
may  get  aboard,  and  he  without  negligence 
attempts  to  do  so,  the  contract  of  the  car- 
rier and  passenger  Is  complete." 

This  rule  applies  to  passenger  elevators 
maintained  In  hotels  for  the  accommodation 
of  guests  and  their  visitors.  Where  an  ele- 
vator Is  stopped  at  a  floor,  and  the  door  Is 
opened  for  the  reception  of  passengers,  the 
relation  of  carrier  and  passenger  begins  the 
moment  the  latter  starts  to  enter  the  car  and 
brings  himself  within  range  of  its  possible 
activities.  'There  Is  no  distinction  In  law 
between  the  duties  and  liabilities  of  a  carrier 
by  elevator  and  one  by  railroad.  Each  is 
bound  to  the  use  of  the  utmost  care  and  skill 
in  the  choice  and  maintenance  of  machinery 
and  appliances,  and  the  selection  of  opera- 
tives, and  the  liability  of  both  for  the  slight- 
est negligence  of  an  operative,  irrespective 
of  the  care  with  which  he  may  have  been 
selected,  resulting  In  damages  to  a  passenger, 
Is,  In  Its  last  analysis.  Identical."  Lee  v. 
Knapp  &  Co.,  155  Mo.,  loc.  dt  642,  56  S. 
W.  467. 

On  the  hypothesis  of  facts  presented  by 
the  evidence  of  plaintiff,  the  relation  of  car- 
rier and  passenger  began  when  the  car  was 
returned  and  stopped  at  the  lobby  floor,  the 
elevator  door  was  opened  by  the  operator,  and 
Mr.  Chambers  started  to  enter  from  his  place 
of  safety  in  front  of  the  door.    Defendant 


then  owed  him  the  duty  of  exercising  the 
highest  degree  of  care  to  hold  the  car  at  rest 
until  he  had  passed  safely  in,  and  any  breach 
of  that  duty  resulting  in  Injury  would  con- 
stitute actionable  negligence. 

But  defendant  contends  there  is  no  evi- 
dence to  support  the  specific  charge  In  the 
petition  that  the  drop  of  the  car  was  caused 
by  the  negligence  of  the  operator,  and  that, 
since  specific  negligence  is  alleged,  plaintiff 
cannot  find  aid  In  the  doctrine  of  res  ipsa 
loquitur.  The  answer  to  this  argument  is 
that  the  evidence  of  plaintiff  does  not  compel 
Indulgence  in  any  presumption  in  order  to 
find  that  negligence  of  the  operator  was  the 
proximate  cause  of  the  injury,  but  the  exist- 
ence of  such  negligence  appears  as  an  in- 
evitable conclusion  from  facts  and  circum- 
stances in  proof.  Plaintiff  was  not  required 
to  produce  a  witness  who  saw  the  operator 
move  the  lever,  but  she  might  prove  the  fact 
by  circumstantial  evidence.  Here  was  a  car 
In  perfect  condition .  under  complete  control 
of  the  operator  who  stood  with  his  hand  on 
the  lever.  It  could  not  descend  unless  the 
lever  was  moved,  and  any  reasonable  mind 
would  conclude  from  such  facts  that  the  op- 
erator either  voluntarily  or  through  Inatten- 
tion to  duty  moved  the  lever.  Such, conclu- 
sion rests  primarily  on  evidentiary  facts  and 
circumstances  and  does  not  depend  on  the 
process  of  building  inference  on  inference, 
nor  does  it  need  the  aid  of  presumption.  Aa 
the  evidence  of  plaintiff  exculpates  her  hus- 
band from  the  imputation  of  negligence  and 
shows  that  his  death  was  caused  by  the  neg- 
ligent handling  of  the  car.  It  follows  that  the 
learned  trial  Judge  did  right  In  overruling 
the  demurrer  to  the  evidence. 

Defendant  insists  that  the  allegations  in 
the  i>etltion  of  negligence  under  the  "human- 
itarian" doctrine  are  unsupported  by  evi- 
dence, and,  therefore,  that  the  court  erred  in 
refusing  instructions  offered  by  defendant, 
withdrawing  such  negligence  from  the  con- 
sideration of  the  Jury.  The  evidence  of 
plaintiff  does  not  present  a  case  under  the 
humanitarian  rule,  and.  In  effect,  plaintiff 
abandoned  the  claim  of  such  negligence  in 
the  Instructions  given  at  her  request  A 
clean-cut  Issue  is  presented  by  the  evidence 
and  clearly  submitted  in  the  instructions  of 
the  question  of  whether  the  Injury  was  caus- 
ed solely  by  the  negligence  of  defendant  or 
wholly  or  in  part  by  negligence  of  Mr.  Cham- 
bers. In  accepting  the  evidence  of  plaintiff, 
the  Jury  necessarily  had  to  exclude  the  issue 
of  humanitarian  negligence  tendered  by  the 
petition.  Had  the  Jury  disbelieved  the  ver- 
sion of  the  Injury  given  in  the  plaintiff's  evi- 
dence and  accepted  as  true  the  evidence  of 
defendant,  they  would  have  found  In  that 
evidence  reasonable  ground  for  the  belief 
that,  although  Mr.  Chambers  was  negligently 
endeavoring  to  enter  a  moving  car,  the  in- 
Jury  could  have  been  averted  by  the  opera- 
tor after  he  perceived  the  danger  by  the 
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simple  expedient  of  stopping  the  car.  The 
operator  admits  he  did  not  try  to  stop,  and 
we  cannot  avoid  indulging  the  thought  that 
his  own  testimony  shows  his  efforts  could 
have  been  more  sensibly  employed  In  throw- 
ing the  lever  to  stop  the  car  than  in  strug- 
gling 80  ylgoronsly  to  prevent  what  he  con- 
sidered a  wrongful  intrusion.  His  excuse 
that  he  could  not  have  stopped,  but  on  turn- 
ing back  was  compelled  to  run  the  car  al- 
most to  the  basement,  does  not  merit  seri- 
ous consideration.  The  elevator  was  equip- 
ped with  the  usual  devices  for  stopping,  had 
two  "speeds"— one  slow  and  the  other  fast 
— and  was  in  perfect  condition.  The_  Jury 
would  have  been  entitled  to  believe  the  car 
could  have  been  stopped  and  the  injury 
averted  4f  the  operator  had  tried  to  stop. 
In  this  view  of  the  evidence,  we  may  concede 
for  argument  that,  since  plaintiff  abandoned 
the  "last  chance"  Issue  in  her  instructions, 
the  court  should  have  Instructed  the  jury 
that  there  was  no  such  issue  before  them, 
and  still  we  would  be  constrained  to  regard 
the  error  as  harmless.  How  could  the  de- 
fendant be  prejudiced  by  what,  at  best, 
would  be  a  mere  theoretical  error,  when  its 
own  evidence  shows  so  clearly  that  the  oper- 
ator fully  realized  the  peril,  but  in  his  anger 
refused  to  make  the  simple  turn  of  the  hand 
that  would  have  saved  a,  human  life?  We 
are  not  overlooking  the  rule  that  a  plaintiff 
must  recover,  if  at  all,  on  the  issues  tender- 
ed by  his  pleadings  and  evidence  and  submit- 
ted in  his  instructions ;  but  we  think  this  an 
Instance  for  the  application  of  the  statutory 
rule  prohibiting  the  reversal  of  judgments 
except  for  prejudicial  error. 

A  nnmber  of  objections  are  urged  against 
rulings  of  the  trial  court  on  the  admission 
of  evidence;  but  none  of  them  are  tenable. 
Evidence  of  the  age,  exftectancy,  health,  hab- 
its, business  capacity,  etc.,  of  plaiutiiTB  hus- 
band was  admissible  in  an  action  where  the 
pecuniary  loss  she  suffered  In  consequence 
of  the  death  of  her  husband  was  an  impor- 
tant Issue.  The  issue  involves  also  the  ques- 
tion of  her  own  age,  expectancy,  and  state 
of  health.  The  rule  in  such  cases  is  correct- 
ly stated  by  the  Supreme  Court  of  Kansas 
in  Railway  v.  Molbtt,  60  Kan.,  loc.  clt  110, 
55  Pac.  839  (72  Am.  St  Rep.  343):  "Mathe- 
matical accuracy  in  measuring  the  pecuniary 
loss  sufleired  is  not  practicable,  and  in  gen- 
eral it  may  be  said  that  the  basis  for  the 
allowance  of  damages  may  be  found  in  the 
character,  habits,  capacity,  business,  and  con- 
dition of  the  deceased,  as  well  as  the  age, 
sex,  circumstances,  and  condition  in  life  of 
the  next  of  kin.  The  court  Is  of  the  opinion 
that  with  the  elements  thus  furnished  the  ju- 
ry may  make  a  fair  estimate  of  the  damages 
that  are  recoverable." 

Tested  by  this  rule,  the  damages  allowed 
by  the  Jury  are  not  excessive. 


A  careful  examination  of  the  record  dis- 
closes no  substantial  error  in  the  trial. 

The  judgment  is  manifestly  righteous  and 
should  be  affirmed.  It  is  so  ordered.  All 
concur. 


PETERS  V.  CARROLL. 

(Springfield  0>nrt  of  Appeals.    Missouri.    Feb. 

6,  1911.) 

1.  P1.EADIN0  (I  395*)— Vakiancb. 

Where  plaintiff  sues  to  recover  part  of  a 
loan  for  which  he  had  applied,  which  was  with- 
held by  defendant,  on  the  theory  that  defend- 
ant was  the  agent  of  the  lender,  be  cannot  re- 
cover on  the  theory  that  defendant  was  his  own 
agent 

lEH.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  1333-1335;    Dec.  Dig.  i  395.*] 

2.  Pbincipai-  and  Agent  (§  70*)— Relation 
— Acting  fob  Both  Parties. 

A  i>eT8on  may  act  as  agent  for  both  parties 
to  a  transaction  where  both  know  of  his  rela- 
tion to  each  and  see  fit  mutually,  to  trust  him. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  §  146 ;   Dec  Dig.  §  70.»J 

3.  Bbokers  (S  97*)— Liabilities  as  to  Thibd 

Persons— Action.  ■ 

Where  plaintiff  applied  to  a  loan  broker 
for  a  loan,  and  the  broker's  principal  sent  the 
amount  applied  for  to  the  broker  to  be  delivered 
to  plaintiff  when  his  title  to  the  land,  on  which 
trust  deeds  were  offered  as  security,  was  per- 
fected, and  the  broker  assumed  the  responsibil- 
ity and  violated  the  instruction  of  his  princi- 
pal to  the  extent  of  advancing  to  plaintiff 
enough  money  to  satistr  sn  outstanding  mort- 
gage, it  being  agreed  that  he  should  hold. the 
balance  until  the  defects  in  the  title  were  re- 
moved, and  the  broker  proceeded  to  remove  the 
defects,  and  after  part  of  them  had  been  re- 
moved, made  another  payment-  to  the  plaintiff, 
plaintiff  cannot,  while  other  defects  are  not 
removed,  recover  the  balance  of  the  loan  from 
the  broker. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  139;    Dec.  Dig.  {  97.*] 

4.  Bbokebs  (f  97*)— Liabilities  as  to  Third 
Pebson- AonoN. 

Where  a  loan  broker  nnder  agreement  with 
plaintiff,  retained  a  part  of  a  loan  applied  for 
till  defects  in  the  title  to  land  offered  as  securi- 
ty by  plaintiff  should  be  removed,  the  fact 
that  the  party  making  the  loan  demanded  and 
plaintiff  paid  interest  on  the  full  amount  of 
the  loan,  does  not  entitle  plaintiff  to  recover 
the  balance  retained  by  the  broker. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
(Jent.  Dig.  S  139;    Dec.  Dig.  i  97.*] 

Appeal  from  Circuit  Ck>urt,  Texas  County; 
L.  B.  Woodslde,  Judge. 

Action  by  John  A.  Peters  against  William 
F.  Carroll.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

William  F.  (Carroll,  pro  se.  Thomason  & 
Clark  and  W.  Ia  Eiett,  for  respondent 

GRAY,  J.  This  case  was  tried  In  the  cir- 
cuit court  of  Texas  county,  resulting  in  a 
judgment  in  favor  of  the  plaintiff,  from 
which  the  defendant  appealed. 

The  plaintiff  alleges  in  his  petition,  filed 
December  27,  1909,  that  the  defendant  in 
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1908,  was  engaged  In  the  real  estate.  loan, 
and  brokerage  business  in  Van  Buren,  Mo., 
as  the  agent  for  Wells  &  Adams,  loan  brokers 
of  Quincy,  111.;  that  plaintiff  applied  to 
defendant  for  a  loan  of  $2,000  on  certain 
real  estate  In  Carter  county.  Mo.,  owned  by 
tbe  plaintiff;  that  on  January  4,  1900,  the 
defendant  accepted  the  loan,  and  plaintiff 
delivered  to  the  defendant  two  deeds  of  trust 
upon  said  property  to  secure  said  loan  of 
$2,000,  and  that  he  placed  said  deeds  upon 
the  records  of  Carter  county,  and  forwarded 
the  same  and  the  note  secured  thereby,  to 
Wells  &  Adams;  that  the  defendant  out  of 
tbe  said  $2,000  paid  for  plaintiff  a  prior 
loan  on  said  land  amounting  to  $1620,  and 
on  October  15,  1909,  defendant  paljd  to  plain- 
tiff the  sum  of  $150,  leaving  a  balance  of 
$230  of  the  $2,000  loan  still  unpaid,  and  the 
defendant  refused  to  pay  the  same.  The 
answer  was  a  general  denial.  And,  further, 
defendant  admitted  that  as  a  broker  he 
n^otlated  the  loan  of  $2,000  for  plaintitt 
with  said  Wells  &  Adams;  that  in  order  to 
secure  said  loan,  the  plaintiff  made  an  ap- 
plication in  writing,  wherein,  it  was  stated 
that  he  was  the  owner  In  fee  simple  of  the 
land,  and  that  to  secure  said  loan  he  would 
execute  trust  deeds  on  said  property  which 
would  be  a  first  Hen  thereon,  and  that  he 
would  furnish  an  abstract  of  titles  which 
would  show  a  perfect  title  In  him  from  the 
government  down  to  the  date  of  recording 
said  trust  deeds;  that  the  title  was  defective, 
and  that  Wells  &  Adams  rightfully  rejected 
said  title,  but  forwarded  the  money  to  de- 
fendant with  the  understanding  that  tbe 
same  was  to  be  paid  to  plaintiff  when  the 
objectionable  features  of  the  UUe  had  been 
removed. 

The  application  for  the  loan  was  Introduc- 
ed In  evidence,  and  fully  supported  the  al- 
legations of  the  defendant's  answer  relating 
thereto.  The  plaintiff  testified  that  when 
he  made  the  applicationj  for  the  loan,  one 
Bedell  held  a  first  mortgage  upon  his  proiv 
erty,  to  secure  a  loan  amounting  to  one 
thousand  six  hundred  and  some  odd  dollars; 
that  he  was  anxious  to  get  the  money  to 
pay  off  that  Incumbrance,  as  tbe  holder 
thereof  was  the  owner  of  lands  adjoining 
his,  and  was  anxious  to  foreclose  the  mort- 
gage and  buy  plaintiff's  property  thereunder; 
that  the  defendant  told  him  when  the  $2,000 
had  been  received  from  Wells  &  Adams,  that 
he  was  not  authorized  to  pay  It  to  plaintiff 
until  the  title  was  complete. 

Plaintiff  also  testified  he  understood  there 
was  a  three-eighths  claim  out  on  his  land, 
and  that  the  defendant  was  trying  to  get 
that  Interest,  so  as  to  perfect  the  title;  that 
defendant  told  him  he  would  protect  him 
from  the  Bedell  mortgage  and  assumed  the 
responsibility  of  using  enough  of  the  loan 
money  from  Wells  &  Adams  to  take  up  the 
Bedell  mortgage,  and  thereupon  he  made  an 
agreement  with  the  defendant  that  the  de- 
fendant should  hold  the  balance  of  the  money 


until  the  title  was  fixed  and  Wells  &  Adams 
saUsfled.  Plaintiff  further  testified  that  he 
understood  that  if,  for  any  reason,  the  de- 
fendant was  unable  to  get  deeds  for  the 
outstanding  Interests,  that  an  action  was  to 
be  commenced  to  quiet  title  to  the  premises. 
Plaintiff  further  testified,  however,  that  he 
understood  that  if  deeds  could  not  be  pro- 
cured, something  would  be  done  at  the  May 
term  of  court  to  perfect  tbe  title. 

The  undisputed  evidence  shows  there  were 
numerous  defects  in  the  title,  and  that  plain- 
tiff's attention  was  called  to  all  of  them, 
and  that  he  agreed  that  the  defendant  might 
hold  the  balance  of  the  purchase  money  until 
the  title  was  perfected  according  to  the 
contract  by  which  the  money  was  secured 
from  Wells  &  Adams.  Also,  that  defendant 
proceeded  to  straighten  out  the  title,  and 
d^d  secure  deeds  for  some  of  the  outstanding- 
Interests  from  heirs  who  lived  In  California. 
In  September  or  October,  1909,  the  defend- 
ant paid  to  the  plaintiff  out  of  the  money 
on  hand,  and  retained  the  sum  of  $150, 
which,  together  with  the  amounts  previously 
paid  and  expenses  agreed  upon,  left  due  and 
owing  to  plaintiff  out  of  the  $2,000  loan, 
$140.51,  to  recover  which  this  suit  was  in- 
stituted. When  the  defendant  paid  to  the 
plaintiff  the  $15Q,  he  notified  him  that  It 
was  going  to  take  further  time  to  perfect  the 
title,  and  that  he  would  go  ahead  and  do 
so  as  attorney  for  plaintiff,  and  charge  $23 
therefor,  or  plaintiff  could  select  his  own 
attorney  to  bring  the  suit  and  perfect  tbe 
title.  Within  a  short  time  after  the  receipt 
of  this  letter,  the  plaintiff  instituted  this 
suit  The  above  facts  are  all  shown  from 
the  plalntlfTs  own  testimony,  and  In  our 
Judgment  the  plaintiff  was  not  entitled  to 
recover  the  money  sued  for,  and  the  court 
should  so  have  instructed  the  Jury.  Instead 
of  so  doing,  the  court  Instructed  the  Jury  to 
find  for  the  plaintiff. 

It  la  the  contention  of  plaintiff  that  the 
defendant  was  the  plaintiff's  agent,  and 
could  not  withhold  the  money  from  his  prin- 
cipal, and  that  under  no  circumstances  could 
he  act  as  the  agent  of  both  parties.  The 
plaintiff  brought  his  suit  on  tbe  theory  that 
the  defendant  was  the  agent  of  Wells  & 
Adams,  and  must  be  beld  to  the  cause  of 
action  stated  in  his  petition.  Waiving  this 
point,  however,  there  was  nothln_g  In  the 
transaction  that  prevented  defendant  from 
acting  as  the  agent  of  both  parties.  If  the 
parties  have  knowledge  of  the  agent's  rela- 
tion to  each,  and  see  fit,  mutually,  to  trust 
him,  there  can  be  no  legal  objection  to  his 
acting  for  both  parties.  Atterbury  &  Nichols 
V.  Hopkins  et  al.,  122  Mo.  App.  172,  99  S. 
W.  11. 

No  advantage  has  been  taken  of  the  plain- 
tiff. Els  property  was  incumbered  by  a 
mortgage  anjd  the  holder  of  it  was  threaten- 
ing foreclosure  proceedings.  He  applied,  ac- 
cording to  his  petition,  to  the  defendant  as 
the  agent  of  Wells  &  Adams  for  a  loan  to 
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protect  bis  property  from  sale.  The  ap- 
plication tor  the  loan  was  sent  to  Wells  & 
Adams,  and  the  sum  of  $2,000  was  sent  to 
the  defendant  to  be  delivered  to  the  plain- 
till  when  Ms  title  was  perfected.  The  de- 
fendant assumed  the  responsibility,  and  vio- 
lated the  Instructions  of  Wells  &  Adams  to 
the  extent  of  advancing  to  the  plaintiff 
enough  money  to  satisfy  the  outstanding 
mortgage,  and  to  protect  plaintiff's  land 
from  a  foreclosure.  It  was  then  agreed  be- 
tween the  parties  that  the  defendant  should 
bold  the  balance  of  the  money  until  the  ad- 
mitted defects  In  the  title  had  been  removed. 
The  defendant  proceeded  to  remove  such  de- 
fects, and  after  a  part  of  them  had  been  re- 
moved, made  another  payment  to  the  plain- 
tiff out  of  the  money  withheld,  In  the  sum 
of  $150,  and  retained  the  balance  under  the 
contract  with  plaintiff.  While  the  defects 
were  unremoved,  the  plaintiff  brought  this 
suit  for  the  balance  of  the  money. 

Wells  &  Adams  demanded  and  plaintiff 
paid  Interest  In  full  on  the  $2,000  loan,  and 
plaintiff  claims  that  on  account  thereof  Wells 
&  Adams  and  tb&  defendant  are  estopped 
from  holding  from  plaintiff  the  balance  of 
the  loan.  We  fall  to  see  any  force  In  this 
contention.  The  money  bad  been  advanced 
by  Wells  &  Adams,  and  was  being  retained 
by  the  defendant  tmder  a  contract  with 
plaintiff,  until  plaintiff  could  give  the  title 
he  bad  contracted  to  give'  as  security  for  the 
loan.  Whether  Wells  &  Adams  were  entitled 
to  recover  the  Interest  In  full  on  the  loan  is 
not  necessary  for  us  to  decide  in  this  con- 
nection. We  only  hold  tliat  the  fact  that 
they  did  so,  did  not  authorize  the  plaintiff 
to  institute  this  suit  to  recover  the  money 
^rbich  be  had  agreed  defendant  oould  retain 
until  be  had  perfected  his  title. 

We  are  of  the  opinion  plaintiff  is  not  en- 
titled to  recover  in  this  action,  and  therefore 
the  Judgment  of  the  trial  court  wUl  be  re- 
versed.   All  concur. 


WOLFSKILL  V.  WELLS. 
(Kansas  City  Court  of  Appeals.   MissonrL  Jan. 

SO,  1911.) 
1.  Trusts     (J    43*)— EIxpbess    Teusts— Bvi- 
oe:7C£    to    Establish— Pabol    Evidence— 

ISTESTION    of   FaBTIES    TO    ABSOLUIK   COIJ- 
TEVANCE. 

A  grantor  conveyed  land  to  bis  son  with  a 
veibal  understanding  that  he  should  pay  a 
mortgage  thereon  and  account  for  one-half  of 
it  free  from  debt  to  the  grantee's  brother,  who 
was  then  incapable  of  holding  property,  and 
after  the  death  of  the  grantee  the  administra- 
tor of  the  brother  sued  to  recover  the  value  of 
one-half  of  the  land  as  fixed  by  the  deed.  Bev. 
St.  1900.  i  2868,  requires  that  declarations  of 
trust  in  lands  shall  be  manifested  by  some  writ- 
ing signed  by  the  party  who  declares  it.  Held. 
that  under  the  statute  the  trust  in  favor  of 
plaintiff's  intestate  could  not  be  established  by 
parol. 

[EA.    Note.— For    other    cases,    see    Trusts, 
Cent.  Dig.  !!  62-65;  Dec.  Dig.  S  43.*] 


2.  Tbusts    (I    20*)— Construction— Result- 

INO   TBUSTS— NATUBJB  of  RESULTINa  Tbust. 

Where  a  grantor  by  absolute  deed  express- 
ed to  be  for  a  valuable  consideration,  and  as 
to  which  no  fraud  or  deception  or  want  of  con- 
sent was  shown,  declares  a  trust  in  the  land 
conveyed  for  the  benefit  of  a  son.  the  trust  de- 
clared is  an  express,  and  not  a  resulting,  trust. 
[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  a  25-28;    Dec.  Dig.  i  20.*] 

3.  Trusts   (S   88*)— RisuLTiNa   or   Implied 
Trust- EviDENCB— Paboi.  Evidence. 

An  Implied  or  resulting  trust  may  be  shown 
by  parol. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  130-133;    Dec.  Dig.  i  88.*] 

4.  Frauds,    Statute   of   (|   130*)— Effect- 
Contract  IN  Past  Within  the  Statute. 

Where  a  grantor  made  an  absolute  deed  to 
one  of  his  sons  on  a  verbal  understanding  that 
the  grantee's  brother  should  be  entitled  to  have 
one-half  interest  in  the  lands  conveyed  to  him, 
or  at  his  option  to  be  paid  a  fixed  price  per  acre 
for  his  interest,  the  verbal  contract  is  insepar- 
able, and,  as  the  part  relating  to  the  convey- 
ance of  the  land  is  invalid  under  the  statute  of 
frauds,  the  entire  contract,  standing  one  part 
within  the  statute  and  one  part  wiuout,  is  in- 
valid. 

[Bd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §$  280-2£^:  Dec.  Dig.  { 
130.*] 

Appeal  from  Circuit  Oonrt,  Idrlngston 
County;    J.  W.  Alexander,  Judge. 

Action  by  Elijah  H.  WolfskiU  against 
Thomas  H.  Weils.  Judgment  for  plaintiff, 
and,  from  an  order  granting  a  new  trial, 
plaintiff  appeals.     Affirmed. 

Scott  J.  Miller  and  Frank  Sheetz  &  Son, 
for  appellant.  B.  B.  OIU  &  Son,  John  H. 
Taylor,  and  Lewis  A.  Chapman,  for  re- 
spondent 

ELLISON,  J.  This  action  originated  in 
the  probate  court  by  plaintiff  filing  an  ac- 
count for  "one-half  interest"  in  certain  de- 
scribed lands,  "being  140  acres  at  $35  per 
acre,"  amounting  to  $4,900.  There  was  cred- 
ited on  this  account  U>e  sum  of  $450,  leav- 
ing a  balance  due  plaintiff's  estate  of  $4,- 
450.  The  claim  was  rejected  by  the  probate 
court.  On  appeal  to  the  circuit  court,  the 
finding  was  for  plaintiff;  but  defendant's 
motion  for  a  new  trial  was  afterwards  sus- 
tained, and  from  that  order  plaintiff  ap- 
pealed. 

George  W.  Wolfskill,  Sr.,  died  in  Decem- 
ber, 1904.  Be  was  the  father  of  Elijah  H., 
John  J.,  and  George  W.  Wolfskill,  Jr.  He 
owned  a  large  tract  of  land,  a  part  of  which 
(about  280  acres)  he  conveyed,  for  a  valuable 
consideration,  to  John  J.  by  an  unconditional 
warranty  deed,  dated  lltb  of  October,  1809, 
with  the  verbal  understanding  between  the 
father  and  the  two  sons,  John  J.  and  George 
W.,  that  John  J.  should  pay  certain  mort- 
gage indebtedness  thereon  and  account  to 
George  W.  for  one-half  interest  in  the  land 
clear  of  debt.  It  being  understood  that, 
when  George  wanted  his  Interest,  but  if 
he  should  not  want  the  land,  John  J.  should 
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account  to  George  W.  for  one-half  of  It  at 
$35  per  acre.  It  was  explained  by  plaintiff, 
who  was  the  chief  witness  in  the  case,  that 
the  reason  the  name  of  George  W.,  Jr.,  did 
not  appear  in  the  deed  to  John  J.,  or  that 
a  separate  deed  was  not  made  to  hlra,  was 
that  he  "was  not  able  to  hold  property,  and 
my  father  placed  It  in  trust  for  him,"  as 
he  was  then  in  process  of  being  adjudged  a 
bankrupt  by  the  federal  court,  and  it  was 
thus  "deeded  In  order  to  protect  him  from 
his  creditors."  George  W.,  Jr.,  and  John  J. 
both  died,  and  plaintiff  was  appointed  ad- 
ministrator of  the  former's  estate,  and  de- 
fendant was  appointed  administrator  of  the 
latter. 

There  were  many  reasons  assigned  in  the 
motion  for  new  trial.  There  Is  no  doubt 
that  it  was  properly  granted.  The  evidence 
discloses  an  express  trust,  and  this  proceed- 
ing is  an  attempt  to  establish  and,  In  ef- 
fect, enforce  an  express  trust  without  It 
being  manifested  "by  some  writing  signed 
by  the  party"  who  creates  it.  This  would 
be  In  the  face  of  our  statute  (section  2868, 
Rev.  St  1909),  as  well  as  decisions  of  our 
Supreme  Court  Crawley  v.  Crafton,  193 
Mo.  421,  91  S.  W.  1027;  Hillman  v.  Allen, 
145  Mo.  638,  47  S.  W.  509 ;  Mulock  v.  Mu- 
lock,  156  Mo.  431,  57  S.  W.  122. 

While  an  implied  or  resulting  trust  may 
be  shown  by  parol  evidence,  there  Is  nothing 
in  the  evidence  to  make  out  a  trust  of  that 
character.  There  was  no  fraud  or  deception 
shown.  The  deed  was  absolute,  expressed  to 
be  for  a  valuable  consideration.  The  trans- 
action, as  portrayed  In  testimony,  was  had 
with  the  consent  of  all  concerned.  Nor  do 
we  think  the  relationship  of  the  parties,  nor 
the  intention  of  the  father  as  verbally  ex- 
pressed. In  any  way  alters  the  character  of 
the  trust  HIgbee  v.  Hlgbee,  123  Mo.  287, 
27  S.  W.  619;  Acker  v.  Priest,  92  Iowa,  610, 
61  N.  W.  235;  Noe  v.  Roll,  134  Ind.  115, 
33  N.  E.  905;  Stonehill  v.  Swartz,  129  Ind. 
310,  28  N.  E.  620;  Gould  T.  Lynde,  114 
Mass.  366. 

If  we  were  to  allow  plaintiff  to  succeed 
In  bis  effort  to  prosecute  this  action  as  a 
mere  account  for  the  value  of  a  half  Interest 
in  land  conveyed  to  defendant's  Intestate,  at 
a  stated  price  per  acre,  if  we  should  allow 
him  to  disconnect  the  case  from  its  trust 
character,  he  would  still  be  without  legal 
standing.  The  verbal  contract  was  one  in 
the  alternative  to  convey  to  George  W.,  Jr., 
one-half  interest  In  the  land,  or,  at  his  op- 
tion, to  pay  him  $35  tier  acre  for  such 
interest.  As  made.  It  was  an  Inseparable 
contract  It  is  not  disputed  tliat  that  part 
of  it  to  convey  the  land  was  invalid  under 
the  statute  of  frauds.  So  the  case  would 
stand  with  one  part  of  the  contract  within 
and  one  part  without  the  statute.  In  such 
instance  the  entire  contract  Is  Invalid.  An- 
drews V.  Broughton,  78  Mo.  App.  179;   Beck- 


mann  v.  Mepbam,  97  Mo.  App.  161,  70  S. 
W.  1094. 

It  is  not  necessary  to  notice  other  points 
discussed. 

The  Judgment  Is  affirmed.    All  concur. 


GRAIN  et  aL  v.  MILES. 

(Springfield  Court  of  Appeals.    MiawmrL    Feb. 
6.  19U.) 

1.  WoBK    AND    Labor   (J   22*)— Pucadino— 
CoioassioHs  OF  Bboksb. 

In  an  action  by  brokers  for  commissions 
for  a  sale  of  real  estate,  a  complaint,  alleging 
that  plaintiffs  at  the  request  of  defendant  found 
a  purchaser  of  the  land,  and  "that  a  reasonable 
value  of  such  services  is  $265,"  for  which  they 
demand  judgment,  presented  a  cause  of  action 
on  a  quantum  meruit. 

[Bid.   Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  |  41 ;  Dec.  Dig.  |  22.*] 

2.  WoBK  AND  Labor  ({  4*)— Rkndition  ako 

ACCKPTANCB  or  SERVICES. 

When  one  performs  valaable  services  for 
another,  who  accepts  the  same,  and  the  circnm* 
stances  do  not  show  that  the  services  were  to 
t>e  gratuitouB,  or  where  there  was  a  request  to 
perform  the  Berrices,  the  law  implies  a  contract 
to  pay  their  reasonable  value. 

[Ed.  Note.— For  other  cases,  sas  Work   and 
Labor,  Cent  Dig.  U  3-7:  Dec.  Dig.  {  4.*] 

3.  Brokers    (|    53*)— Comkissions— Pbocur- 
INO  Cause. 

To  entitle  a  real  estate  broker  to  his  com* 
mission,  he  must  be  the  efficient  cause  in  find- 
ing a  purchaser,  and  it  is  not  sufScient  that 
the  act  of  the  broker  was  one  of  the  chain  of 
causes  bringing  about  the  sale. 

[Ed.    Note. — For    other    cases,    see    Brokers, 
(3ent  Dig.  i  74;-   Dec.  Dig.  §  53.*] 

4.  Bbokebs    (I    56*)— Commissions— Pbocur- 
INO  Cause. 

Where  an  a^ent  fails  to  get  his  offer  within 
the  terms  of  his  authorization,  and  the  pur- 
chaser afterwards  buys  the  same  piece  of  prop- 
erty on  the  same  or  less  terms  than  those  on 
which  the  first  agent  had  authority  to  sell,  the 
chain  of  causation  would  be  broken. 

[Ed.    Note.— For   other   cases,    see    Brokers, 
Cent  Dig.  I  86;  Dec.  Dig.  |  56.*] 

5.  Bbokebs    (|    55*)— Commissions— Pbocur- 
iNO  Cause. 

The  owner  of  real  estate  may  authorize 
more  than  one  agent  to  sell,  and,  in  the  absence 
of  a  distinct  contract  to  the  contrary,  where 
the  sale  is  made  the  commission  belongs  to  the 
agent  whose  efforts  were  the  procuring  cause 
of -the  sale,  no  matter  which  one  may  close  the 
deaL 

[Ed.    Note.— For   other   cases,    see    Brokers, 
Cent  Dig.  i  82;    Dec.  Dig.  i  55.*] 

6.  Brokers    (S    55*)— Commissions— Pbocub- 
INO  Cause. 

Where  an  aeent  sets  on  foot  a  sale  of  prop- 
erty which  wholly  fails,  and  after  such  failure 
another  agent  steps  in  and  makes  the  sale  to 
the  parties  negotiated  with  by  the  first  agent, 
if  the  first  agent  has  shown  his  inability  to 
make  the  sale,  even  if  there  is  a  possibility  that 
the  work  of  the  first  agent  made  some  impres- 
sion or  had  something  to  do  with  the  sale,  the 
first  agent  is  not  entitled  to  compensation. 

[Ed.    Note.— For   other    cases,    see    Brokers, 
Cent  Dig.  |  82;   Dec.  Dig.  !  55.*] 
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7.  Appkal  awd  Ebrob  (I  990*)— RKvraw— 
QuEsnoNs  OF  Pact. 

Findinga  of  fact  by  the  jury  are  conclusive 

Dpon  the  appellate  conrt 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  |  3912 ;   Dec.  Dig.  S  099.*] 

a  Appeal  and  Error  (J  1057*)— Habmlksb 
Error — £iZCi.TrsioN  of  Evidence— Cumula- 
tive Evidence. 

The  exclusion  of  competent  evidence  is  not 

KToand  for  reversal,  where  the  fact  sought  to  be 

proved  thereby  is  othervrise  clearly  established. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  {  4194 ;    Dec.  Dig.  i  1057.*] 

Appeal  from  Orcnit  Court,  Jasper  County; 
David  E.  Blair,  Judge. 

Action  by  R.  H.  Crain  and  another  against 
S.  W.  Miles.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

R.  A.  Mooneyham  and  Lee  Shepherd,  for 
appellant    H.  L.  Shannon,  for  respondents. 

NIXON,  P.  J.  This  was  an  action  com- 
menced  before  a  Justice  of  the  peace  In  the 
city  of  Carthage.  Trial  was  had  before  the 
justice  and  an  appeal  taken  to  the  circuit 
court  The  respondents  are  real  estate  bro- 
kers, and  the  action  Is  to  recover  tbelr  com- 
mission for  the  sale  of  the  appellant's  real 
estate^  Plaintiffs  obtained  judgment,  from 
wbicb  the  defendant  appealed. 

The  evidence  tended  to  show  that  defend- 
ant owned  160  acres  of  land  In  Jasper  coun- 
ty. Mo.;  that  he  listed  this  farm  for  sale 
with  a  number  of  real  estate  agents  in  the 
city  of  Carthage — among  others,  the  plaln- 
Uffs — and  notified  plaintiffs  that  he  had  list- 
ed this  farm  with  other  agents  and  that  the 
man  who  first  made  the  sale  would  receive 
the  commission.  After  the  farm  had  been 
listed  with  them,  the  plaintiffs  undertook  to 
make  the  sale,  and,  in  order  to  effect  a  sale, 
opened  negotiations  with  one  E.  S.  Williams. 
Plaintiffs  proposed  to  Williams  that  he  should 
go  and  examine  the  farm,  which  he  did,  and, 
some  week  or  so  before  the  trade  was  made 
\7UlIams  had  examined  the  farm  and  showed 
a  disposition  to  make  the  trade.  The  plain- 
tiffs, on  account  of  their  business  relations 
with  Williams,  having  previously  sold  him 
a  farm,  thought  they  had  peculiar  advantag- 
es In  handling  him  as  a  customer.  They  had 
Williams'  farm  at  the  time  listed  for  sale 
which  they  had  advertised,  and  they  bad 
also  advertised  the  farm  of  the  defendant 
After  some  negotiations  with  Williams,  the 
plaintiffs,  in  order  to  induce  him  to  make 
the  trade  for  the  defendant's  land,  prevailed 
on  him  to  cnt  out  Ills  Harm  and  put  in  clt? 
property  instead.  Williams  did  not  want 
any  more  land,  but  desired  the  money. 
Plaintiffs  told  Williams  they  would  try  and 
indnoe  defoidant  to  make  the  change  and 
take  the  dty  property  instead  of  trading  for 
the  farm.  R.  EL  Crain,  one  of  the  plaintiffs, 
made  the  proposition  to  defendant  to  make 
this  change  In  bis  offer.    Williams  then  of- 


fered to  put  in  the  city  property  for  $1,000 
with  the  farm  in  pursuance  to  the  suggestion 
of  the  plaintiffs,  and  thereupon,  after  further 
consultation,  made  the  proposition  to  put  in 
the  city  property  at  $1,200  and  the  farm  at 
the  same  price  at  which  it  had  previously 
been  offered.  The  plaintiffs  made  several 
Ineffectual  attempts  to  consummate  the  trade, 
and  several  times  went  to  see  the  defendant 
for  the  purpose  of  inducing  him  to  accept 
the  offer.  From  the  time  the  property  was 
listed,  the  defendant  made  frequent  visits 
to  the  office  of  the  plaintiffs  and  had  frequent 
conversations  about  making  the  trade  with 
Williams.  The  trade  was  finally  made  on 
the  terms  the  plaintiffs  had  proposed;  the 
defendant  taking  WilliamB'  city  property  at 
$1,200. 

The  agreement  as  to  compensation  at  the 
time  defendant  first  went  to  plaintiffs'  office 
and  listed  the  land  was  to  the  effect  that 
plaintiffs  were  to  sell  the  land  at  $60  an 
acre,  net  to  defendant,  and  be  stated  to  plain- 
tiffs that  they  must  get  theh:  compensation 
above  the  $00  an  acre.  After  that  plaintiffs 
priced  the  land  to  customers  at  $62.50  an 
acre.  After  the  negotiations  had  been  pend- 
ing some  time,  the  defendant  seemed  to  be- 
come more  Interested  in  making  the  trade 
with  Williams,  and  he  then  agreed  with 
plaintiffs,  in  case  they  made  the  trade  for 
Williams'  land,  to  take  $60  an  acre  and  pay 
the  plaintiffs'  commission  out  of  that  and 
after  this  plaintiffs  continued  their  efforts 
to  make  the  sale.  Plaintiffs  represented  to 
WUlIams  that  the  farm  was  a  good  invest- 
ment at  $60  an  acre ;  that  he  could  keep  It 
and  put  his  town  property  in  the  trade  with 
the  defendant  at  $1,200;  and  that,  if  he 
would  make  that  proposition,  defendant 
would  make  the  trade.  And  Williams  finally 
acceded  to  this  proposition.  The  evidence 
tended  to  show  that  the  services  of  the  plain- 
tiffs were  worth  $250.  Several  of  the  agents 
with  whom  defendant  had  listed  his  farm 
claimed  to  have  called  Williams'  attention 
to  the  farm  and  to  have  used  their  persuasive 
Influence  to  bring  about  the  trade — among 
others,  an  agent  by  the  name  of  Hall.  The 
evidence  of  the  defendant  tended  to  show 
that  Hall  made  an  effort  with  Williams  to 
dispose  of  his  land  and  that  he  visited  Wil- 
liams several  times  for  that  purpose.  There 
was  evidence  for  the  defendant  tending  to 
show  that  the  sale  was  induced  by  real  es- 
tate agents  other  than  the  plaintiffs  and 
that  the  deal  was  closcfd  with  the  assistance 
of  Hall. 

The  statement  of  the  plaintiffs'  cause  of 
action  filed  with  the  justice  of  the  peace  Is 
as  follows  (caption  omitted):  "Plaintiffs  say 
that  they  are  partners  doing  a  real  estate 
commission  business  under  the  firm  name  of 
Crain  &  Marrs,  and  that  at  the  special  in- 
stance and  request  of  S-  W.  Miles  they  found 
a  purchaser  for  160  acres  of  land  belonging 
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to  said  S.  W.  Miles,  and  assisted  him,  the 
said  S.  W.  Miles,  In  selling  said  land,  and 
that  the  reasonable  value  of  such  serrlces  Is 
$205,  and  that  they  have  demanded  said 
amount  of  said  S.  W.  Miles,  and  that  he  has 
wholly  failed  and  refused  to  pay  the  same. 
Wherefore  plaintiffs  ask  Judgment  against 
the  defendant  for  said  sum  of  $265  and 
costs." 

The  appellant  contends  that  the  petition 
Is  wholly  insufficient  and  does  not  state  a 
cause  of  action;  that  while  it  alleges  that 
plaintiffs  were  partners  doing  a  real  estate 
business,  and  that  at  the  Instance  and  re- 
quest of  the  defendant  they  found  a  buyer 
and  assisted  the  defendant  in  making  the 
sale,  it  does  not  allege  any  agreement  that 
defendant  was  to  pay  them  any  specific  sum 
for  their  services,  or  that  any  contract  or 
agreement  was  made  between  them  for  a 
commission,  or  that  they  were  to  receive  any 
compensation  for  their  services.  This  ob- 
jection loses  sight  of  the  fact  that  contracts 
may  be  of  two  kinds,  express  or  implied, 
and  that  when  one  person  performs  valuable 
services  for  another  who  accepts  the  same, 
and  the  circumstances  surrounding  the  trans- 
action do  not  show  the  services  were  to  be 
gratuitous,  or  where  one  person  performs 
services  for  another  at  the  latter's  request, 
the  law  implies  a  contract  to  pay  their  rea- 
sonable value.  The  facts  in  this  case  dis- 
close that  the  defendant  listed  the  land  with 
the  plaintiffs  as  real  estate  agents  and  stated 
to  them  that  he  had  also  listed  it  with  other 
agents,  and  that  the  first  man  who  made  the 
sale  would  receive  the  commission,  and  this 
leaves  no  question  as  to  the  intention  of  the 
parties;  and,  when  a  sale  was  made  pursu- 
ant to  such  understanding,  the  law  Implied 
a  contract,  and  the  defendant  became  bound 
to  pay  the  plaintiffs  the  reasonable  value  of 
their  services.  No  authorities  need  be  cited 
to  sustain  a  legal  principle  so  elementary. 
Besides,  this  was  a  statement  of  a  cause  of 
action  before  a  Justice  of  the  peace,  and  Its 
imperfections  are  not  to  be  viewed  with  a 
too  critical  eye. 

It  is  further  contended  that  there  is  a 
fatal  variance  between  the  allegations  of  the 
petition  and  the  proof,  such  as  to  authorize 
a  reversal  of  the  Judgment  In  this  case; 
that  plaintiffs  cannot  plead  one  cause  of  ac- 
tion and  recover  on  another  not  pleaded. 
The  foundation  for  this  claim  is  that  the 
agreement  between  the  parties  was  that  the 
land  was  to  be  sold  at  $60  an  acre,  net  to 
defendant,  and  that  plaintiffs'  commission,  in 
case  of  sale,  was  to  be  the  excess  of  $60  an 
acre.  Plaintiff  Craln  in  his  testimony  stated: 
"Miles  said,  'I  want  you  to  get  busy  now.' 
He  priced  it,  however,  at  $60  an  acre  net  to 
him.  He  says,  'Now  it  is  in  the  hands  of 
several  real  estate  men,  and  you  want  to 
get  busy.' "  If  this  was  all  the  evidence  on 
the  question  of  plaintiffs'  compensation,  the 
defendant's  contention  would  have  some 
merit    But  defendant  leaves  out  of  view  the 


additional  testimony  shown  by  the  record  to 
have  been  produced  by  plaintiffs  at  the  trial. 
Plaintiff  Craln,  In  addition  to  the  above,  tes- 
tified that,  after  the  negotiations  with  Wil- 
liams had  progressed  for  some  time,  defend- 
ant got  a  little  more  anxious  to  make  the 
trade  with  Williams,  "and  agreed  to  take 
$60  an  acre  for  his  land  and  pay  the  commis- 
sion out  of  the  $60."  It  will  therefore  be 
seen  that  this  contention  is  wholly  without 
foundation  when  all  the  evidence  is  consider- 
ed. The  evidence  of  the  plaintiffs  further 
showed  that  $250  was  a  reasonable  compen- 
sation for  their  services,  so  that  the  claim 
of  the  def«idant  that  plaintiffs  sued  on  one 
cause  of  action  and  recovered  on  anoth^ 
overlooks  controlling  facts  adduced  at  the 
trial  of  the  case. 

The  court  gave  the  following  instruction 
for  the  plaintiffs:  "The  court  instructs  the 
Jury  that  if  you  believe  and  find  from  the 
preponderance  of  the  evidence  that  the  plain- 
tiffs, or  either  of  them,  suggested  to  E.  S. 
Williams  that  the  defendant  Miles  would 
take  from  him,  the  said  Williams,  a  certain 
piece  of  property  In  the  city  of  Carthage  at 
a  valuation  of  $1,200  as  a  part  consideration 
for  a  farm  belonging  to  the  defendant  if  the 
said  Williams  would  take  said  farm  subject 
to  a  mortgage  for  $2,000  and  pay  him,  the 
defendant,  the  difference  in  cash,  and  that 
afterwards  the  defendant  sold  said  farm  to 
the  said  Williams  for  $6,000  in  cash  subject 
to  a  mortgage  for  $2,000,  and  for  the  further 
consideration  of  the  said  property  In  the 
city  of  Carthage,  and  you  further  believe  and 
find  from  a  preponderance  of  the  evidence 
that  said  suggestion  made  by  plaintiffs,  or 
one  of  them,  if  it  was  made,  was  the  procur- 
ing cause  of  said  sale  and  finally  brought 
about  the  agreement  as  made  between  the 
defendant  and  the  said  Williams  for  the  sale 
of  said  farm  to  said  Williams,  then  your 
verdict  should  be  for  the  plaintiffs.  In  a  sum 
not  exceeding  $250,  which  you  find  from  the 
evidence  the  services  of  plaintiffs  were  rea- 
sonably worth." 

The  court  gave  the  following  Instructions 
for  the  defendant: 

'The  court  instructs  the  Jury  that  the  bur- 
den of  proof  is  on  the  plaintiffs  to  establish: 
(1)  The  employment  of  the  plaintiffs  by  the 
defendant  for  the  purpose  and  on  the  terms 
mentioned  in  plaintiffs'  petition.  (2)  That 
the  plaintiffs  were  the  efficient  and  procuring 
cause  of  the  sale,  by  the  defendant  Miles,  of 
the  farm  mentioned  In  evidence  to  Mr.  Wil- 
liams, and,  unless  you  believe  and  find  from 
the  evidence  that  the  plaintiffs  have  so  prov- 
ed these  facts,  yon  will  find  the  issues  in 
favor  of  the  defendant. 

"The  court  instructs  the  Jury  that  unless 
the  plaintiffs  sold  defendant's  real  estate  on 
the  terms  given  them  by  defendant,  or  pro- 
cured a  purchaser  therefor,  ready,  willing, 
and  able  to  purchase  defendant's  property 
on  such  terms,  plaintiffs  cannot  recover  un- 
less they  shall  further  find  that,  after  hav- 
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iag  been  fnlly  informed  of  the  yariatlons 
made  by  plaintiffs  in  Belling  said  real  estate 
from  the  instmctlonB  given  them,  defendant 
approved  of  these  variations  and  ratified  the 
contract  of  sale  as  made  by  plaintiffs. 

"The  court  instructs  the  jury  that,  al- 
though you  may  believe  and  find  from  the 
evidence  that  the  defendant  did  on  or  about 

the day  of ,  1909,  contract  and 

agree  -with  plaintiffs  as  allied  in  plaintiffs' 
petition,  and  that  no  time  was  fixed  as  to 
when  the  agency  should  terminate,  yet  yon 
are  instructed  that  such  employment  Is  in 
law  only  for  a  reasonable  time,  and  what 
is  a  reasonable  time  depends  on  the  intefntion 
of  the  parties  as  gathered  from  all  the  facts 
and  circumstances  in  the  case,  and  if  within 
a  reasonable  time,  as  herein  defined,  plaln- 
tllte  fiiiled  to  consummate  the  sale,  and  fail- 
ed to  Induce  B.  S.  WilliomB  to  buy,  the  de- 
fendant had  a  right  to  employ  other  agrents 
to  make  the  sale  for  him,  or  to  make  the 
sale  himself,  without  notice  to  the  plaintiffs, 
even  to  a  person  to  whom  plaintiffs  introduc- 
ed liim,  and  if,  under  these  circumstances, 
defendant,  through  another  agent  or  himself, 
sold  In  good  faith  to  Williams,  the  plaintiffs 
cannot  recover." 

For  further  assignment  of  error  the  appel- 
lant claims  that  the  evidence  wholly  fails  to 
show  that  the  plaintiffs  were  the  procuring 
cause  of  the  sale,  and  that  there  was  no 
evidence  which  authorized  the  court  to  sub- 
mit that  qneetton  to  the  Jury.  The  law  is 
well  established  in  this  state  that,  to  en- 
title a  real  estate  broker  to  his  commission, 
be  most  be  the  efficient  cause  in  finding  a 
purchaser;  that  it  is  not  sufficient  that  the 
act  of  the  broker  was  one  of  a  chain  of 
causes  bringing  about  the  sale,  but,  In  order 
for  thp  broker  to  recover  for  his  services, 
his  act  or  acts  must  have  been  the  procuring 
or  inducing  cause,  and  the  burden  is  upon 
him  to  show,  not  only  that  he  opened  nego- 
tiations with  the  purchaser,  but  that  the 
sale  was  actually  effected  through  his  means, 
and  not  by  the  Intervention  of  new  parties  or 
upon  different  terms.  And  where  an  agent 
fails  to  get  his  offer  within  the  terms  of  his 
authorization,  and  the  purchaser  afterwards 
buys  the  same  piece  of  property  on  the  same 
or  less  terms  than  those  on  which  the  first 
agent  had  authority  to  sell,  the  chain  of 
causation  would  be  broken,  since  the  efforts 
of  the  first  agent  would  have  produced  no 
result,  and  his  labors  would  not  be  the  prox- 
imate, legal,  or  procuring  cause,  and  there- 
fore be  would  not  be  entitled  to  any  com- 
poisation. 

Objection  is  made  to  the  instruction  given 
for  the  plaintiff  wherein  the  court  charged 
that  "if  the  Jury  believe  and  find  from  the 
preponderance  of  the  evidence  tttat  the  plain- 
tiffs, or  either  of  them,  suggested  to  E.  S. 
Williams  that  the  defendant.  Miles,  would 
take  from  him,  the  said  Williams,  a  certain 
piece  of  property."  etc.  This,  of  itself,  would 
not  have  been  sufficient    However,  the  in- 


struction does  not  stop  there,  but  proceeds 
to  state  "that  if  said  suggestion  made  by  the 
plaintiffs,  if  it  was  made,  was  the  procuring 
cause  of  the  sale  and  finally  brought  about 
the  agreement  as  made  between  the  defend- 
ant and  the  said  Williams  for  the  sale  of 
said  farm  to  said  Williams,"  etc.  This  clause, 
considered  in  connection  with  the  preceding 
part  of  the  instruction,  contained  a  correct 
exiioslUon  of  the  law  of  the  case.  The  own- 
er of  real  estate  may  authorize  more  than 
one  agent  to  sell,  and,  in  the  absence  of  a 
distinct  contract  to  the  contrary,  where  a 
sale  is  made,  the  commission  belongs  to  the 
agent  whose  efforts  are  the  procuring  cause 
of  the  sale,  no  matter  which  one  may  close 
the  deal.  Gerbardt  Real  Estate  Ck>.  v.  Mar- 
Jorie  Real  Estate  Co.,  144  Mo.  App.  620,  129 
8.  W.  419.  The  Instructions  given  by  the 
learned  court  contained  a  full  declaration  of 
the  law  and  were  applicable  to  the  facts 
and  are  not  vulnerable  to  appellant's  criti- 
cism. 

It  is  further  contended  that  the  evidence 
in  this  case  showed  there  was  no  specific 
time  within  which  the  plaintiffs  should  sell 
the  defendant's  land,  and  that  under  such 
circumstances  the  owner  of  the  land,  after 
a  reasonable  time,  and  in  good  faith,  could 
revoke  the  agency.  The  law  is  undoubtedly 
well  settied  that  where  an  agent  sets  on  foot 
a  sale  of  property  which  wholly  falls,  and, 
after  such  failure,  another  agent  steps  in 
and  makes  the  sale  to  the  parties  negotiated 
with  by  the  first  agent,  if  the  first  agent  has 
shown  his  inability  to  make  the  sale,  and 
even  though  there  is  a  possibility  that  the 
work  of  the  first  agent  made  some  impres- 
sion or  had  something  to  do  with  the  sale, 
yet,  under  such  a  state  of  facts,  in  legal  con- 
templation, the  first  agent  would  not  effect 
the  sale  and  consequently  would  not  be  en- 
titled to  any  compensation.  La  Force  v. 
Washington  University,  106  Mo.  App.  617, 
81  S.  W.  209.  The  court  in  this  case  gave 
an  instruction  for  the  defendant  which  fully 
embodied  and  fairly  presented  this  phase  of 
the  law  and  properly  submitted  the  ques- 
tion to  the  Jury.  The  Jury  have  found  for 
the'  plaintiffs,  and  their  finding  as  to  matters 
of  fact  is  conclusive  upon  us. 

Appellant  also  contends  that  the  court  re- 
fused to  permit  him  to  prove  by  a  son  of 
the  defendant  that,  some  two  years  before 
the  trade  to  Williams,  he  called  Williams' 
attention  to  the  farm  and  made  an  effort  to 
sell  it  to  him.  Appellant,  in  this  connection, 
states:  "The  evidence  in  this  case  shows  that 
numerous  agents  and  others  directed  Wil- 
liams' attention  to  the  farm,  and  the  fact 
that  it  was  for  sale  by  the  defendant  Miles." 
Under  this  condition  of  the  evidence,  the  tes- 
timony of  defendant's  son,  excluded  by  the 
court,  was  cumulative,  and  its  exclusion 
under  such  circumstances  would  not  consti- 
tute reversible  error. 

The  law  in  this  case  has  been  properly 
declared  and  the  Issues  of  fact  submitted  to 
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the  Jnry.  They  have  decided  adversely  to 
the  appellant,  and  their  decision  la  inviolable 
so  far  as  the  appellate  court  Is  concerned. 
The  law  has  provided  appellate  courts  with 
glasses  to  detect  evld«ice,  but  no  balances 
with  which  to  weigh  it,  but  has  relegated 
the  duty  of  weighing  the  facts  exclusively 
to  the  Jury. 

Finding  no  errors  materially  affecting  the 
merits  of  the  case,  the  Judgment  is  affirmed. 

CX)X,  J.,  concui-s.    GRAY,  J.,  not  sitting. 


UNGBKBR     ft     CO.     v.     LOUIS     MAULL 

CHEBSE  ft  FISH  CO. 

(St  Lonis  CoxxTt  of  Appeals.     Missouri.    Jan. 

24,  1911.    Rehearing  denied  Feb.  7,  1911.) 

1.  Sales  ({  166*)— (Jontbacts— Constbuction 
— Pebfobhance. 

A  contract  for  the  sale  and  purchase  of 
"gum  tra^canth  iwwdered,"  which  is  a  dis- 
tinct description  of  a  particular  article  accord- 
ing to  a  known  mercantile  classification,  is  a 
contract  for  goods  of  the  particular  kind,  and 
the  designation  is  a  condition  going  to  the  es- 
sence of  the  contract,  and  deliTery  of  a  sub- 
stitute is  a  breach  of  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  391-402;   Dec.  Dig.  S  166.*] 

2.  'Sales  ({  166*)— Sale  bt  Sample— Obli- 
gation 07  Seixeb. 

A  sale  by  sample  does  not  relieve  the  sell- 
er from  the  obligation  assumed  by  him  in  sell- 
ing by  description,  and,  where  the  sample  is  an 
imitatiou  not  discoverable  by  mere  inspection, 
the  goods  delivered  may  not  be  an  imitation  of 
what  the  contract  calhi  for. 

[EU.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  391-402;   Dec.  Dig.  f  168.*] 

5.  Sales  (S  119*) — Contbactb— Rescission-. 

A  buyer  of  goods  for  delivery  in  install- 
ments, who  received  a  part  of  the  installments, 
may  revoke  the  order  for  future  installments  be- 
cause the  goods  delivered  failed  to  comply  with 
the  contract  though  the  goods  subsequently 
tendered  are  equal  m  quality  to  the  contract. 

[Ed.  Note. — For  other  cases,  see  Sales,  (Dent 
Dig.  §  293;   Dec.  Dig.  8  119.*] 

4.   CONTBACTB    (J    265*)— RESCISSION. 

A  rescission  of  a  contract  involves  restor- 
ing the  status  quo  of  the  parties. 

[Ed.   Note. — For  other  cases,  see  Contracts, 
C!ent  Dig.  f  1187 ;  Dec.  Dig.  §  265.*] 

6.  Sales  (§  176*)— CJontbacts— Rescission— 
Gboundb. 

A  buyer,  having  more  than  one  reason  for 
rejecting  goods,  does  not,  by  assigning  one  rea- 
son, conclusively  admit  that  there  is  no  other, 
and  he  may  justify  his  refusal  to  accept  goods 
on  another  ground. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  18  43&444;   Dec.  Dig.  i  176.*] 

6.  Sales  (i  166*)— Contracts— Bbeach. 

Where  a  buyer  of  goods  for  delivery  in  in- 
stallments sought  to  justify  a  refusal  to  ac- 
cept roods  tendered  because  the  goods  previous- 
ly delivered  did  not  comply  with  the  terms  of 
the  contract,  the  testimony  of  an  expert  chem- 
ist tliat  the  goods  previously  received  were  a 
substitute  for  the  goods  contracted  for  but  of 
such  close  resemblance  that  a  casual  examina- 
tion would  not  detect  the  defect,  was  admissible 


to  prove  a  fact  to  defeat  the  seller's  right  to 
recover  damages  for  refusal  to  receive  the  goods. 
[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  !  166.*] 

7.  Sales  ({  405*)— Contbacts— Damages. 

Where,  in  an  action  for  a  buyer's  refusal 
to  accept  goods  under  a  contract  calling  for 
delivery  in  installments,  the  buyer  sought  to 
recover  damages  for  the  seller's  act  in  deliver- 
ing a  substitute,  the  testimony  of  an  expert 
chemist  that  the  goods  delivered  were  a  substi- 
tute for  the  goods  called  for  of  such  close  re- 
semblance that  a  casual  inspection  would  not 
detect  the  defect  was  admissible,  though  the- 
buyer  had  sold  the  goods  received  at  a  profit. 

[BM.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  §  405.*] 

8.  Sales  ({  882*)— CJontbacts— Bbeaoh— Dam- 
ages. 

Where,  In  an  action  against  a  buver  for 
damages  for  refusal  to  accept  part  of  goods 
sold,  the  seller  sought  to  recover  the  difference 
between  the  contract  price  and  the  amount  ol>- 
tained  at  a  public  sale  of  the  goods,  the  testi- 
mony of  an  expert  chemist  that  goods  delivered 
by  the  seller  and  received  by  the  buyer  under 
the  contract  were  a  substitute  for  the  goods- 
called  for  was  admissible  to  determine  whether 
the  resale  was  a  proper  criterion  of  the  market 
value  of  the  goods  not  accepted;  the  seller  claim- 
ing that  the  goods  delivered  by  him  and  the 
goods  sold  because  of  the  buyer's  refusal  to  ac> 
cept  were  of  the  same  quality. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  8  382.*] 

Appeal  from  St  Louis  Circuit  Court ; 
George  H.  Williams,  Judge. 

Action  by  Ungerer  ft  Co.  against  the  Lonis- 
Maull  Cheese  &  Fish  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Plaintiff  sued  defendant  In  the  drcnlt 
court  of  the  city  of  St  Louis  to  recover  dam- 
ages for  defendant's  failnre  to  take  and  pay 
for  32  barrels  of  gum  tragacanth  as  per  con- 
tract. 

It  is  admitted  that  the  plaintiff  and  de- 
fendant entered  into  two  contracts,  the  first 
on  March  27,  1908,  and  the  second  on  April' 
8,  1908,  by  each  of  which  plaintiff  agreed 
to  sell  to  defendant,  and  defendant  agreed 
to  buy  from  plaintiff,  25  barrels  of  gum 
tragacanth  powdered,  or  a  total  of  60  bar- 
rels under  both  contracts,  at  26  cents  per 
pound,  f.  0.  b.  New  York;  the  goods  to  be- 
ordered  and  taken  by  defendant,  as  wanted 
by  it,  by  December  31,  1908,  under  the  first 
contract,  and  by  April  l,  1909,  under  the- 
second.  The  plaintiff  alleged  in  its  petition,^ 
which  contained  two  counts,  that  up  to 
September,  1908,  defendant  took  and  paid 
for  in  the  aggregate  18  barrels  under  the- 
first  contract  (a  barrel  containing  about  300- 
pounds),  but  had  taken  none  under  the  sec- 
ond, and  thereafter  declined  to  order  or  take 
any  more,  and  on  December  31,  1906,  repu- 
diated both  contracts  and  notified  plaintiff 
that  it  would  not  order  or  take  any  more^ 
gum  tragacanth.  The  petition  further  al- 
leged that,  upon  the  faith  of  the  contracts, 
plaintiff  had  purchased  sufficient  gum  trag- 
acanth to  meet  them,  and  had  retained  the- 
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same  up  to  and  Including  December  81,  1908, 
and  up  to  the  time  of  filing  this  suit;  that 
the  market  price  of  gum  tragacanth  In  the 
dty  of  New  York  on  December  31,  1906, 
and  from  thence  hitherto,  has  fallen  to  12% 
cents  per  pound,  and  that  plaintiff,  after  due 
notice  to  defendant  and  proper  advertise- 
ment, bad  resold  the  32  barrels  In  the  city 
of  New  Yorlc  at  public  sale  realizing  only 
12%  cents  per  pound.  By  the  first  count 
plaintiff  seeks  to  recover  $427.50  as  the  dif- 
ference between  the  contract  price  and  the 
amount  received  upon  such  resale  for  7  bar- 
rels, and  by  the  second  count  seeks  to  re- 
cover $1,127.50  as  the  difference  between  the 
contract  price  and  the  amount  received  upon 
the  resale  of  25  barrels. 

For  its  answers  and  defenses  to  the  two 
counts  of  the  petition  the  defendant  specif- 
ically denies  all  allegations  except  those  re- 
lating to  the  making  of  the  contracts,  and 
states  that  it  canceled  and  rejected  the  con- 
tracts and  refused  to. accept  further  ship- 
ments on  October  21st,  instead  of  Deceml>er 
Slst;  that  the  18  barrels  shipped  did  not 
contain  gum  tragacanth  powdered,  as  called 
for  in  the  contract,  but  contained  some  pow- 
dered article,  claimed  by  the'  plaintiff  to  be 
tragacanth  powdered,  but  in  reality  a  cheap, 
inferior*  substitute;  that  the  cancellation  and 
rejection  and  refusal  were  due  to  the  failure 
of  plaintiff  to  carry  out  Its  warranties  and 
obligations  to  deliver  gum  tragancantb  pow- 
dered, as  called  for  in  the  contracts. 

By  counterclaim  defendant  seeks  to  recov- 
er of  plaintiff  $742.50  as  the  difference  be- 
tween the  contract  price  of  18  barrels  of 
real  gum  tragacanth,  and  the  market  price 
of  the  18  1>arrels  of  alleged  substitute,  at 
the  times  and  place  of  the  shipments  of  the 
18  barrels;  It  being  alleged  that  they  were 
slilpped  in  installments  between  March  2Ttb 
and  September  ,  1908. 

In  its  replies  to  the  first  and  second  counts 
of  the  petition  and  In  its  answer  to  defend- 
ant's counterclaim,  plaintiff,  in  addition  to 
general  denials  of  the  allegations  of  new 
matter,  denies  the  substitution  charged  and 
asserts  the  genuineness  of  the  article  ship- 
ped, and  then  asserts  that  the  18  barrels  of 
gum  tragacanth  were  shipped  under  and  in 
pursuance  of  the  terms  of  the  contracts; 
that  defendant  by  receiving  and  accepting 
the  barrels  as  containing  gum  tragacanth 
in  accordance  with  and  In  pursuance  of  the 
contracts,  without  raising  any  question  or 
objecting  on  the  ground  that  the  contents 
were  not  gum  tragacanth  as  called  for  in 
the  contracts,  or  were  a  cheap  or  inferior 
article  or  substitute  of  any  kind  for  gum 
tragacanth,  has  estopped  Itself  to  deny  or 
question  that  the  article  was  gum  traga- 
canth. 

The  evidence  tended  to  prove  that  the 
plaintiff,  a  corporation  dealing  in  gum  trag- 
acanth with  its  place  of  business  in  the  city 
of  New  York,  bad  a  selling  agent  in  St 


Louis  named  D.  B.  Morris.  Prior  to  March. 
27,  1908,  It  sent  Morris  a  sample  of  the 
grade  of  gum  it  had  in  stock.  Morris,  it 
seems,  had  a  personal  arrangement  with  one 
Howland,  dealer  In  Ice  cream  materials,  to- 
furnish  at  32  cents  per  pound  all  the  gum 
tragacanth  powdered  the  latter  would  need 
In  his  business  during  the  season  of  1908; 
the  article  being  used  as  a  filler  in  ice  cream, 
much  the  same  as  gelatine.  The  defendant 
was  a  corporation  doing  business  in  the  city 
of  St.  Louis.  Morris  visited  defendant's 
president,  and,  by  showing  him  the  arrange- 
ment whereby  Howland  was  to  take  his  sea- 
son's need  of  gum  tragacanth,  amounting,  so 
Morris  said,  to  30  or  40  barrels  of  300  pounds 
each,  at  32  cents  per  pound,  and  by  prom- 
ising to  sell  the  gum  for  defendant,  proba- 
bly to  Howland,  induced  the  defendant  to 
enter  into  the  contracts  sued  upon.  The  con- 
tracts were  in  writing  and  were  each  for 
"25  Bbls.  Powd.  Gum  Tragacanth."  The 
first  one,  but  not  the  second,  stipulated  that 
the  article  was  to  be  "Identical  with  sample 
sent  to  Morris."  The  evidence  on  the  part 
of  the  plaintiff  tended  to  prove  that  plaintiff 
dealt  only  in  "Indian  gum,"  which  its  wit- 
ness designated  as  a  grade  of  "gum  traga- 
canth." Between  the  time  of  making  the 
contracts  and  some  time  in  September,  1908, 
the  plaintiff  shipped  to  the  defendant  18 
barrels  of  "gum  tragacanth  powdered,"  as 
its  witness  called  it.  These  were  paid  for 
by  the  defendant  at  the  contract  price  of 
26  cents  per  pound.  Defendant  had  an  ar- 
rangement with  Morris  whereby  he  was 
to  dispose  of  the  gum,  apparently  to  How- 
land, for  32  cents  per  pound,  and  was  to 
divide  the  difference,  or  6  cents  per  pound, 
between  defendant,  Morris,  and  one  Larre- 
more,  whose  connection  with  the  matter  does 
not  appear.  Defendant's  officers  personally 
took  no  part  in  disposing  of  the  18  barrels. 
It  paid  for  them  and  held  them  in  Its  ware- 
house while  Morris  disposed  of  them  to  How- 
land. Thirteen  of  the  barrels  were  entirely 
acceptable  to  Howland,  and  he  took  and  used 
and  paid  for  their  contents  without  any  ob- 
jection. Three  barrels  he  refused  to  take, 
on  account  of  defect  In  quality ;  but  defend- 
ant was  put  to  no  trouble  on  this  account,  as 
Morris  took  the  three  barrels  and  disposed 
of  them  elsewhere  on  plaintiff's  account,  and 
plaintiff  delivered  Instead  three  other  bar- 
rels which  were  entirely  acceptable  to  How- 
land and  which  he  took  and  used  and  paid 
for.  One  barrel  Howland  objected  to  Mor- 
ris about  on  account  of  defect  in  quality, 
but  took  and  used  and  paid  for  it  upon  Mor- 
ris' personal  assurance  that  either  the  plain- 
tiff would  give  Howland  a  10  per  cent  re- 
bate on  the  barrel,  or  he  (Morris)  would  do 
so  personally.  These  difficulties  defendant 
apparently  knew  nothing  about;  the  matter 
being  attended  to  by  Morris  alone.  There  is 
no  pretense  in  this  case  that  defendant  or 
any  one  connected  with  it  knew  anything 
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about  gum  tragacanth  powdered  or  had  ever 
bandied  or  dealt  In  It  before.  This  was  a 
mere  outside  speculation  on  Its  part 

In  September,  1908,  Morris  and  defendant 
separated  as  to  their  selling  arrangement 
This  seems  to  have  left  the  defendant  In  the 
predicament  of  having  still  to  take  82  bar- 
rels of  gum  tragacanth  powdered  as  to 
which  It  knew  absolutely  nothing  and  had 
no  customers  for.  It  was  then  that  defend- 
ant's president  "began  to  investigate,"  as  he 
puts  it,  and  he  discovered  the  objections  al- 
ready mentioned,  which  Howland,  the  de- 
fendant's only  customer,  had  made  to  the 
4  barrels.  In  October  and  again  in  Decem- 
ber of  the  year  1008,  in  response  to  proffers 
of  shipment,  defendant  wrote  to  the  plaintiff 
repudiating  the  contract  and  refusing  to 
take  any  more  goods  under  it,  laying  its 
repudiation  and  refusal  upon  the  ground 
that  the  goods  furnished  were  of  poor  qual- 
ity. He  had  no  information  at  that  time 
that  the  goods  furnished  were  not  genuine 
gum  tragacanth. 

The  evidence  tended  to  prove  the  resale 
of  the  82  barrels  in  the  city  of  New  York, 
after  notice,  and  advertisement,  all  substan- 
tially as  alleged  in  the  petition;  It  appear- 
ing that  the  price  received  was  $1,118.43,  or 
1214  cents  per  pound  for  the  32  barrels  sold 
in  one  lot  Plaintiff's  evidence  also  tended 
to  prove  that  the  32  barrels  had  been  pur- 
chased by  it  to  meet  its  contracts  with  de- 
fendant, and  that  the  contents  of  each  of 
the  32  barrels  were  exactly  like  the  con- 
tents of  each  of  the  18  barrels  shipped. 

Defendant  was  permitted  without  objec- 
tion to  show:  That  there  is  a  substitute  In 
common  use  for  powdered  gum  tragacanth. 
It  consists  of  gum  which  is  called  in  India, 
where  it  originates,  Karaya  or  Karel  gum; 
it  Is  also  known  in  the  gum  trade  as  "Indian 
gum"  and  "Indian  gum  tragacanth."  It  Is 
frequently  used  as  a  substitute  for  real  gum 
tragacanth.  That  since  the  defendant  enter- 
ed into  its  contracts  with  the  plaintiff  the 
highest  market  price  which  said  substitute 
had  attained  was  20  cents  per  pound. 

Defendant  produced  as  a  witness  Dr. 
Charles  H.  Caspari,  an  expert  chemist,  who, 
after  this  suit  was  filed,  had  tested  a  sam- 
ple taken  from  the  barrel  which  defendant 
still  retained  out  of  the  18  barrels  delivered 
under  the  contract  He  was  asked  by  coun- 
sel for  defendant  If  the  barrel  contained 
"gum  tragacanth  powdered."  Objection  be- 
ing made  by  plaintiff,  the  counsel  for  defend- 
ant stated  that  he  offered  to  prove  by  the 
witness  that  the  article  shipped  was  not  gum 
tragacanth,  but  a  substitute  bearing  such  a 
close  resemblance  to  it  that  the  usual  and 
casual  examination  of  the  goods  by  sight 
and  feeling  would  not  detect  the  defect  The 
court  sustained  the  objection,  and  defendant 
duly  excepted. 

The  court  instructed  the  Jury  that  the  de- 
fendant was  not  entitled  to  recover  on  its 
vounterclalm.    There  was  verdict  and  judg- 


ment in  favor  of  the  plaintiff  and  against 
the  defendant  as  to  the  first  count  ot  the 
plaintiff's  petition  for  $28&75  and  as  to  the 
second  count  for  $515.63,  and  also  for  plain- 
tiff and  against  defendant  on  the  defendant's 
counterclaim.  After  an  unsuccessful  motion 
for  a  new  trial,  the  defendant  has  duly  pros- 
ecuted its  appeal  to  this  court. 

Clarence  T.  Case,  for  appellant  Luther 
Ely  Smith,  for  respondent 

CAULFIELD,  J.  (after  stating  the  facts  as 
above).  Defendant  asserts  that  the  court 
erred  in  refusing  to  allow  defendant's  expert 
witness,  who  made  a  chemical  analysis  of 
one  barrel,  to  testify  as  to  the  contents  of  it 
Revlewal  of  the  court's  action  lavolves  an 
inquiry  into  the  defendant's  right  to  show 
upon  the  trial,  under  the  circumstances  of 
this  case:  First,  that  the  18  barrels  deliver- 
ed contained  an  article  different  in  kind  from 
that  called  for  by  the  contract;  and,  second, 
that  the  32  barrels  sold  in  New  York  did  not 
contain  the  same  article  described  In  the 
contracts.  For  undoubtedly  the  proof  offered 
liad  a  tendency  to  prove  not  only  that  the 
18  barrels  shipped  contained  a  mere  Imita- 
tion of  "gum  tragacanth  powdered,"  but  that 
the  32  barrels  sold  in  New  York  likewise  did, 
for  plaintiff's  evidence  disclosed  that  the 
contents  of  all  the  50  barrels  were  exactly 
the  same.  The  admissibility  of  the  evideifce 
as  proof  of  the  contents  of  the  18  barrels 
should  in  turn  be  considered:  First,  as  to 
whether  such  proof  is  proper  In  order  to 
wholly  defeat  plaintiff's  right  of  recovery; 
and,  second,  whether  it  was  proper  in  sup- 
port of  defendant's  counterclaim.  Whether 
it  was  admissible  for  the  purpose  of  wholly 
defeating  plaintiff's  right  of  recovery  de- 
pends, we  think,  upon  the  answers  to  be  giv- 
en to  the  following  questions:  Was  a  war- 
ranty as  to  kind  to  be  implied  from  the  use 
in  tlie  contracts  of  the  descriptive  words 
"gum  tragacanth  powdered"?  Could  defend- 
ant, after  accepting  part  of  the  goods  with- 
out knowing  of  their  insufficiency  under  the 
contract  reject  future  shipments?  Did  the 
objection  that  the  goods  delivered  were  not 
of  the  contract  description  come  too  late? 
Did  the  fact  that  defendant  rejected  upon 
the  ground  of  defect  In  quality  prevent  it  re- 
lying upon  the  after-discovered  difference  in 
kind?  We  have  no  diflSculty  in  answering 
the  first  question  in  the  afQrmative.  The 
testimony  in  this  case  shows  that  "gum  trag- 
acanth powdered"  is  distinctly  descriptive  of 
a  particular  article,  according  to  a  known 
mercantile  classification.  The  contract  was 
not  as  to  specific  goods,  but  as  to  any  goods, 
of  a  particular  kind;  and  in  such  case  the 
designation  used  is  a  condition  going  to  the 
essence  of  the  contract.  "In  such  cases  the 
description  of  the  goods  is  shown  by  the 
terms  of  the  order,  and  the  accuracy  of  the 
description  is  necessarily  a  condition,  as  it 
is  for  goods  of  that  kind  only  that  the  buyer 
contracts."     Benjamin  on  Sales  (5th  Ed.)  p. 
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606.  To  breach  such  a  condition  "Is  as  If  A. 
should  sell  a  horse  to  B.  and  deliver  a  cow 
instead."  Catchlngs  ▼.  Hacke,  16  Mo.  App. 
51.  See,  also,  Whitaker  v.  McGormick,  6  Mo. 
App.  114 ;  Cans  ▼.  Magee,  42  Mo.  App.  307. 
It  was  a  distinct  breach  of  this  implied  war- 
ranty or  condition  tf  plaintiff  delivered,  in- 
stead of  the  "gum  tragacanth  powdered,"  as 
contemplated  by  the  contract,  an  article 
which  "was  not  gam  tragacanth  powdered, 
bat  a  sabstitute  which  bears  such  a  close  re- 
semblance to  gum  tragacanth  powdered  that 
the  usual  and  casual  examination  of  the 
goods  by  Bight  and  feeling  would  not  detect 
the  defect,"  as  defendant  distinctly  offered 
to  prove  by  the  evidence  excluded.  We  have 
carefully  considered  In  this  connection  the 
suggestion  made  by  plaintiff's  counsel  In  bis 
brief  that  the  evidence  in  the  case  conclusive- 
ly shows  that  the  parties  received  the  iden- 
tical article  they  contracted  for,  whether  It 
was  properly  called  gum  tragacanth  or  not; 
but  we  cannot  agree  with  it  There  may 
have  lieen  evidence  to  that  effect ;  but,  to  say 
the  least,  it  may  be  equally  inferred  from  the 
evidence  that  a  clever  substitute  was  palm- 
ed off  upon  defendant  for  real  gum  traga- 
canth. But  plaintiff  insists  that  the  sale  was 
by  sample,  and  that,  if  the  goods  furnished 
or  tendered  corresponded  with  the  sample,  it 
was  sufficient.  This  contention  could  per- 
tain only  to  the  seven  barrels  remaining  un- 
delivered nnder  the  first  contract  The  sec- 
ond contract  did  not  contemplate  a  sale  by 
sample.  Bat  we  do  not  understand  tliat  a 
sale  by  sample  relieves  a  seller  from  the  ob- 
ligation assumed  by  him  in  selling  by  descrip- 
tion. If  the  sample  is  an  Imitation  not  dis- 
coverable by  mere  inspection,  it  does  not  fol- 
low that  the  bulk  which  follows  may  also  be 
an  imitation  of  what  the  contract  calls  for. 
And  the  second  question  can  also  be  an- 
swered In  the  affirmative.  In  Morrison  v. 
Lelser,  7S  Mo.  App.  95,  98,  the  court  held 
that  a  vendee,  who  agrees  to  purchase  goods 
of  a  certain  quality  to  l>e  delivered  In  In- 
stallments (as  In  the  case  here),  will  be  allow- 
ed to  revoke  the  order  for  future  shipments 
because  the  prior  shipments  did  not  meet  the 
requirements  of  the  contract  of  sale.  The 
language  used  by  the  court  in  the  opinion  is 
peculiarly  applicable  to  the  case  at  bar.  "It 
seems  to  us  that  the  agreement  to  sell,  as  in 
the  case  at  bar.  Is  one  executory  contract; 
that  before  plaintiffs  can  be  allowed  to  recov- 
er they  must  show  a  substantial  compliance 
with  tlie  terms  of  said  contract;  and  if,  dur- 
ing the  delivery  of  the  goods,  the  vendor 
makes  substantial  breach  of  any  of  Its  condi- 
tions as  to  the  quality  of  goods,  then  the 
vendee  may  rescind  the  contract  as  to  such 
future  deliveries  and  decline  to  take  any 
more  goods  even  though  such  latter  install- 
ment may,  on  inspection,  be  found  equal  in 
quality  to  the  terms  of  the  contract."  There 
Is  no  pretense  that  the  defendant  knew  at 
the  time  of  its  acceptance  of  the  goods  that 
they  failed  to  comply  with  the  contract,  so 


that  the  element  of  Its  having  waived  Its 
right  to  refuse  to  go  on  with  the  contract  by 
knowingly  and  voluntarily  accepting  Inferior 
goods  is  not  in  the  case.  The  trial  court  in 
sustaining  the  objection  to  the  question  stat- 
ed that  it  did  so  on  the  authority  of  Manley 
V.  Crescent  Novelty  Mfg.  Co.,  103  Mo.  App. 
135,  77  S.  W.  489.  That  case  declared  that, 
in  determining  to  refuse  property  and  rescind 
the  sale  by  tendering  it  back  to  the  vendor, 
the  purchaser  is  required  to  act  within  a  rea- 
sonable period,  and  that,  where  the  period 
is  so  long  that  its  unreasonableness  is  ap- 
parent, the  court  may  declare  It  unreasonable 
as  a  matter  of  law.  The  facts  In  this  case 
are  essentially  different  That  case  was  one 
where  the  vendee  bad  attempted  to  rescind 
the  contract  as  to  the  goods  already  deliv- 
ered and  paid  for  and  to  recover  back  the 
purchase  price  paid  therefor.  In  this  case 
the  vendee  is  resisting  an  attempt  to  make 
it  pay  for  goods  which  It  has  not  received 
and  which  plaintiff  can  compel  it  to  pay  for 
only  by  showing  compliance  on  plaintiff's 
part  with  the  contract  ' 

The  present  case  can  hardly  be  said  to  in- 
volve the  doctrine  of  rescission  at  all.  It  Is 
rather  a  case  where  the  purchaser  claims 
to  be  excused  from  further  performance  be- 
cause of  the  prior  breach  on  the  part  of  the 
seller.  Rescission  involves  restoring  the  sta- 
tus quo  of  the  parties,  and  that  Is  impossible 
in  the  present  case,  as  it  was  in  Morrison  v. 
Lelser,  supra,  and  in  Grafeman  Dairy  Co.  v. 
St  Louis  Dairy  Co.,  96  Mo.  App.  495,  70  S. 
W.  390,  where  the  right  to  refuse  later  In-- 
Btallments  was  npheld  in  cases  like  the  pres- 
ent. This  brings  us  to  the  co-related  ques- 
tion of  whether  defendant's  basing  its  re- 
fusal to  continue  with  the  contract  upon  an 
untenable  ground  estopped  it  to  set  up  a 
proper  ground  when  sued  for  its  alleged 
breach  of  contract  It  has  been  held  in  New 
Tork  and  Michigan  that,  where  a  buyer  ob- 
jects to  a  tender  on  specified  grounds,  all 
others  are  waived,  and  the  seller,  in  order  to 
recover,  need  only  prove  compliance  with  the 
contract  in  the  particulars  to  which  the  ob- 
jections related.  Littlejolm  v.  Shaw,  159  N. 
T.  188,  63  N.  E.  810;  Ginn  v.  Clark  Co.,  143 
Mich.  84,  106  N.  W.  867,  107  N.  W.  904.  But 
those  decisions  seem  contrary  to  principle. 
We  see  no  reason  wliy  a  buyer,  having  more 
than  one  reason  for  rejecting  goods,  conclu- 
sively admits,  by  assigning  one,  that  there  is 
no  other.  Such  action  on  his  part  might  be 
evidence  that  there  is  only  the  one  objection 
he  specifies ;  but  that  is  all  that  can  be  said. 
The  rule  laid  down  In  those  cases  Is  not  the 
rule  in  this  state  as  to  other  contracts,  and 
we  do  not  see  why  it  should  be  applied  to 
contracts  of  sal&  In  Hayden  v.  GriUo,  26 
Mo.  App.  289,  It  was  held  that  the  fact  that 
the  defendant  refused  to  comply  with  his 
agreement  to  pay  commissions  to  a  real  es- 
tate agent  upon  another  ground  dl<X  not  do 
away  with  the  necessity,  on  the  part  of  the 
plaintiffs,  of  showing  a  performance  of  their 
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undertaking  on  tbeir  part,  In  order  to  recov- 
er the  price  of  their  services.  Then,  too.  In 
the  cases  mentioned,  the  rule  was  laid  upon 
the  ground  ot  waiver,  which  necessarily  pre- 
sumes knowledge  of  the  defect  to  which  the 
waiver  relates,  while  in  the  case  at  bar  there 
was  no  knowledge  on  the  part  of  defendant 
of  the  defect  now  being  discussed  at  the  time 
when  the  other  ground  was  assigned. 

We  conclude  that  the  evidence  excluded 
should  have  been  admitted  in  evidence,  as 
tending  to  prove  a  fact  going  to  wholly  de- 
feat plalntifTs  right  to  recover. 

In  our  judgment  the  evidence  was  also  ad- 
ioisslble  under  defendant's  counterclaim.  It 
is  Immaterial  that  defendant  sold  the  18 
barrels  at  an  increased  price,  as  plaintiff 
suggests.    Brown  v.  Emerson,  6G  Mo.  App.  63. 

The  evidence  excluded  was  also  admissible 
for  the  purpose  of  determining  whether  the 
alleged  resale  in  New  York  was  a  proper  cri- 
terion of  the  market  value  of  the  32  barrels. 
We  find  no  difficulty  In  holding  that,  in  order 
that  such  a  sale  should  have  the  effect  desir- 
ed, it  should  be  a  sale  of  the  thing  describ- 
ed in  the  contract,  and  not  some  inferior 
substitute. 

For  the  error  noted  the  Judgment  of  the 
court  in  favor  of  the  plaintiff  upon  Its  alleg- 
ed causes  of  action  and  upon  the  counter- 
claim is  reversed,  and  the  cause  remanded. 

REYNOLDS,  P.  J.,  and  NORTONI,  J., 
concur. 


FAHIiB    V.    CONNECTICUT    MUT.    LIFE 
INS.  CO.  OF  HARTFORD,  CONN. 

(St  I»ui8  Court  of  Appeals.     Missouri.     Dec 

30,  1910.    Rehearing  Denied  Feb.  7, 

1011.) 

1.  IKSUBANCB  (I  830*)— Line  IHSUBAWCB— 
NONFOBFEITUBE    STATUTEfl. 

Kev.  St.  1899,  f  7807  (Ann.  St.  1906,  p. 
3752),  proTldes  that  life  insurance  policies  shall 
be  nonforfeitable,  under  circumstances  specified, 
notwithstanding  a  default  in  payment  of  premi- 
ums. Section  7^8  (page  37o3)  provides  when 
a  paid-up  policy  may  oe  demanded,  notwith- 
standing a  default  in  the  payment  of  premiums. 
Section  7899  (page  3754)  provides  that  if  the 
death  of  insured  occur  within  the  term  of  tem- 
porary insurance  covered  by  the  value  of  the 
policy,  as  determined  in  section  7897,  and  if 
no  condition  other  than  the  payment  of  pre- 
miums shall  have  been  violated  by  insured,  the 
company  shall  be  bound  to  pay  the  amount  of 
the  policy  the  same  as  if  there  had  been  no  de- 
fault in  the  payment  of  premiums.  Held,  that 
section  7900  (page  3755),  specifying  four  cases 
in  which  the  three  preceding  sections  shall  not 
be  applicable,  implies  that  such  sections  shall 
control  all  cases  not  so  specified  whatever  the 
form  of  policy. 

[EU.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  892,  893;  Dec.  Dig.  i  350.*] 

2.  INSTJBANCE  (I  350*)  — Life  Insurance— 
Pathent  of  PBEMidf— Default— Paid-Up 
Policy— Statutes— Appucation. 

Rev.  St  1899,  §  7898  (Ann.  St  1906,  p. 

3753),  declares  that  after  payment  of  three  or 

.  more  full  annual  premiums,  and  not  later  than 


60  days  from  the  beginning  of  the  extended  in- 
surance provided  for  in  section  7897  (p.  3732), 
the  bolder  of  a  policy  may  demand,  and  the 
company  shall  issue,  its  paid-up  policy,  which, 
in  toe  case  of  a  limited  payment  life  policy  or 
of  a  continued  endowment  policy,  payable  at  a 
certain  time  or  at  death,  shall  be  for  an  amount 
bearing  sucb  proportion  to  the  amount  of  the 
original  policy  as  the  number  of  complete  an- 
nual premiums  actually  paid  shall  bear  to  the 
number  of  premiums  stipulated  for.  Held,  that 
where  insured  made  default  in  the  payment  of 
premiums  on  an  endowment  i>olicy  payable  Au- 
.gust  21,  1947,  or  at  death,  after  having  paid 
more  than  three  full  annual  premiums,  but  pri- 
or to  his  death  two  months  and  five  days  after 
default  had  made  no  demand  for  a  paid-up 
policy,  section  7898  had  no  application  to  the 
rights  of  his  beneficiary  under  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §S  892,  8<a3;    Dec  Dig.  {  350.*] 

3.  Insubarce   ({  350*)— PBEuimis— Default 

— nonfobfeituwt    statute— application — 

"Net  Value." 

The  term  *^et  value,"  as  used  in  Rev. 
St.  1899.  Sj  7897,  7898,  7899,  7900  (Ann.  St 
1906,  pp.  3752-3755),  relating  to  insured's  right* 
in  life  policies  after  default  in  payment  of  pre- 
mium, IS  to  be  determined  by  construing  such 
sections  together;  The  term  does  not  mean  the 
provision  for  the  amount  of  paid-up  insurance 
that  insured  would  be  entitled  to  if  demanded, 
but  is  an  arbitrary  apportionment  arrived  at  in 
the  method  prescribed  by  section  7^7,  which 
"net  value"  Is  the  same  referred  to  in  section 
7000,  so  that  where  insured,  after  having  paid 
more  than  three  annual  premiums  on  an  en- 
dowment policy,  payable  on  a  specified  date  or 
at  death,  made  default  in  the  payment  of  pre- 
miums, and  at  the  date  of  default  three-fourths 
of  the  net  value,  computed  as  directed  by  sec- 
tion 7897,  amounted  to  |47.86,  while  the  net 
value  of  the  paid-up  insurance  provided  in  the 
policy  was  only  $42.79,  and  the  sum  of  $47.86 
would  purchase  extended  insurance  under  sec- 
tion 7897  for  a  term  extending  beyond  the  date 
of  insured's  death,  the  amount  of  paid-up  in- 
surance so  stipulated  in  the  policy  was  not 
sufficient  under  section  79()0  to  make  section 
7807  inapplicable,  and  hence  insured's  benefi- 
ciarv  was  entitled  to  recover  the  full  amount 
of  the  policy. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {§  892,  893 ;   Dec  Dig.  {  350.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4782,  4783.]  ^^ 

Nortoni,  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court; 
George  C.  Hitchcock,  Judge. 

Action  by  Helen  K.  Fable  against  the 
Connecticut  Mutual  Life  Insurance  Company 
of  Hartford,  Connecticut  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

This  Is  a  suit  by  the  beneficiary  on  a  life 
Insurance  policy  for  the  full  amount  thereof, 
$1,000.  The  trial  was  to  the  court  upon 
an  agreed  statement  of  facts  from  which  Me- 
deduce  the  following:  The  policy  is  a  con- 
tinued payment  endowment  policy  payable  at 
a  certain  time,  August  21,  1947,  or  at  death. 
It  provided  for  an  annual  premium  of  $23.29 
payable  on  August  21st  in  every  year  dur- 
ing the  continuance  of  the  poUcy.  The  policy 
being  Issued  July  1,  1902,  the  Insured,  Henry 
J.  Fable,  paid  $1.18,  which  carried  the  In- 
surance to  August  21,  1902,  the  date  for  the 
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paTmeiit  of  the  first  annnal  premium.  By 
agreement  It  was  arranged  that  the  annual 
premium  might  be  paid  by  quarterly  Install- 
ments of  $6  each,  payable  on  the  2l8t  day  of 
August,  November,  February,  and  May  dur- 
ing the  continuance  of  the  policy.  The  In- 
sured made  payment  of  all  the  quarterly  In- 
stallmenta  of  premloms  due  under  the  policy 
up  to  and  Including  that  due  February  21, 
1908,  but  made  default  as  to  the  one  due 
May  21,  1908,  at  age  36,  and  continued  In 
default  until  his  death,  two  months  and  five 
days  later.  Proof  of  death  was  duly  made. 
The  policy  contained  a  provision  entitling 
the  bolder.  In  case  of  default  in  the  payment 
of  premiums,  to  have  paid-up  endowment  In- 
surance for  the  same  term  as  was  the  orig- 
inal Insurance;  the  amount  of  such  f)aid-up 
Insurance  to  foe  determined  by  a  table  print- 
ed on  the  policy.  According  to  said  provision 
and  the  table  mentioned,  the  paid-up  insur- 
ance to  which  the  holder  was  entitled  after 
paying  five  complete  annual  premiums  and 
three  quarterly  installments  of  the  sixth  an- 
nual premium  was  $118.  The  net  value  of 
such  paid-up  Insurance,  computed  at  the  time 
of  default  according  to  the  Actuaries'  or 
Combined  Experience  Table  of  Mortality, 
with  4  per  cent  interest  per  annum,  would 
have  been  $42.79.  Three-fourths  of  the  net 
value  of  the  policy  In  suit,  computed  at  the 
time  of  default,  upon  the  Actuaries'  or  Com- 
bined Experience  Table  of  Mortality,  with  4 
per  cent,  interest  per  annum,  was  $47.86.  If 
this  amount  of  $47.86  be  taken  as  a  single 
net  premium  for  the  purchase  of  paid-up  in- 
surance or  extended  term  insurance,  in  ac- 
cordance with  the  provisions  of  sections 
7897-7898  of  the  Revised  Statutes  of  Mis- 
souri of  1899  (Ann.  St.  1906,  pp.  3752,  3753), 
the  net  value  of  such  paid-up  or  extended 
term  Insurance  at  the  date  of  purchase 
would  in  any  case  be  equivalent  to  the  said 
amount,  to  wit,  $47.86.  This  sum,  $47.86,  If 
applied  as  a  net  single  premium  for  tem- 
porary insurance  for  the  full  amount  writ- 
ten in  the  policy,  to  wit,  $1,000,  at  age  of  In- 
fured  at  the  time  of  default  of  premium,  up- 
on the  basis  of  the  Actuaries'  or  Combined 
F.xperience  Table  of  Mortality  with  4  per 
cent  Interest  per  annum,  would  have  been 
sufficient  to  provide  such  insurance  for  a 
period  extending  beyond  the  date  of  death 
'  of  the  Insured.  At  the  time  of  the  failure  to 
pay  premium  due  on  said  policy,  to  wit.  May 
21,  1908,  no  conditions  of  said  policy  had 
been  violated  other  than  the  payment  of  pre- 
mium. The  court  made  a  finding  and  render- 
ed judgment  in  favor  of  the  plalntltt  for  the 
full  amount  of  the  policy,  $1,000,  and  Inter- 
est at  6  per  cent  per  annum  to  the  day  Judg- 
ment was  rendered.  After  an  unsuccessful 
'motion  for  a  new  trial  and  in  arrest  of  Judg- 
ment, the  defendant  has  duly  prosecuted  Its 
appeal  to  this  court 

A.  &  J.  F.  Lee,  for  appellant    Jos.  Block, 
tor  respondent 


CAULFIELD,  J.  (after  stating  the  facts 
as  above).  -Both  parties  agree  that  the  pol- 
icy in  suit  is  a  Missouri  contract,  and  as  the 
only  question  presented  is  to  be  decided  by 
a  construction  of,  and  reference  to,  sections 
7897  to  7900  inclusive,  of  the  Revised  Stat- 
utes of  Missouri  of  1899  (Ann.  St  1906,  pp. 
3752-3755),  we  will  set  forth  their  substance 
at  the  outset  of  this  opinion,  omitting  parts 
not  Important  to  the  controversy. 

"Sec.  7897.  Policies  nonforfeitable,  when. 
—No  policies  of  insurance  on  life  hereafter 
Issued  by  any  life  Insurance  company  author- 
ized to  do  business  In  this  state,  *  •  * 
shall,  after  payment  upon  It  of  three  annual 
payments,  be  forfeited  or  become  void,  by 
reason  of  nonpayment  of  premiums  thereof, 
but  it  shall  be  subject  to  the  following  rules 
of  commutation,  to  wit:  The  net  value  of 
the  policy,  when  the  premium  becomes  due, 
and  Is  not  paid,  shall  be  computed  upon  the 
actuaries'  or  combined  experience  table  of 
mortality,  with  four  per  cent  Interest  per 
annum,  and  •  •  •  three-fourths  of  such 
net  value  shall  be  taken  as  a  net  single  pre- 
mium for  temporary  insurance  for  the  full 
amount  written  In  the  policy ;  and  the  term 
for  which  said  temporary  insurance  shall  be 
in  force  shall  be  determined  by  the  age  of 
the  person  whose  life  is  insured  at  the  time 
of  default  of  premium,  and  the  assumption 
of  mortality  and  interest  aforesaid;  but  If 
the  policy  shall  be  an  endovnnent  payable 
at  a  certain  time,  or  at  death,  if  it  should  oc- 
cur previously,  then,  if  what  remains  as 
aforesaid  shall  exceed  the  net  single  premi- 
um of  temporary  insuaance  for  the  remain- 
der of  the  endowment  term  for  the  full 
amount  of  the  policy  such  excess  shall  be 
considered  as  a  net  single  premium  for  a 
pure  endowment  of  so  much  as  said  premium 
will  purchase,  determined  by  the  age  of  the 
insured  at  date  of  default  In  the  payment 
of  premiums  on  the  original  policy,  and  the 
table  of  mortality  and  Interest  aforesaid, 
which  amount  shall  be  p^id  at  end  of  orig- 
inal term  of  endowment,  U  the  insured  shall 
then  be  alive. 

"Sec.  7898.  Paid-up  policy  may  be  demand- 
ed, when. — At  any  time  after  the  payment  of 
three  or  more  full  annual  premiums,  and  not 
later  than  sixty  days  from  the  beginning  of 
the  extended  insurance  provided  in  the  pre- 
ceding section,  the  legal  holder  of  a  policy 
may  demand  of  the  company,  and  the  com- 
pany shall  Issue,  Its  paid-up  policy,  which, 
in  case  of  an  ordinary  life  policy,  shall  be 
for  such  an  amount  as  three-fourths  of  the 
net  value  of  the  regular  policy  at  the  age 
and  date  of  lapse,  computed  according  to 
actuaries'  or  combined  experience  table  of 
mortality,  with  interest  at  the  rate  of  four 
per  cent  per  annum,  •  •  •  will  pur- 
chase, applied  as  a  net  single  premium  upon 
the  said  table  of  mortality  and  interest  rate 
aforesaid ;  and  in  case  of  a  limited  payment 
life  policv,  or  of  a  continued  payment  en- 
doxcment  policy,  payable  at  a  certain  time. 
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or at  death,  it  shaU  2>e  for  an  amount  tear- 
ing tuch  proportion  to  the  amount  of  the 
origiTMl  policy  a*  the  number  of  complete 
annual  premAum»  actually  paid  »haU  l>ear  to 
the  number  of  such  annual  premiunu  stip- 
ulated to  be  paid."    (Italics  onr  own.) 

"Sec.  7899.  Rule  of  payment  on  commnted 
policy. — If  the  death  of  the  Insured  occur 
within  the  term  of  temporary  Insurance  cov- 
ered by  the  value  of  the  policy  as  determin- 
ed in  section  7897,  and  if  no  condition  of  the 
insurance  other  than  the  payment  of  premi- 
ums shall  have  been  violated  by  the  insured, 
the  company  shall  be  bound  to  pay  the 
amount  of  tiie  policy,  the  same  as  If  there 
had  been  no  default  in  the  payment  of  pre- 
mium, anything  in  the  policy  to  the  contrary 
notwithstanding. 

"Sec.  7900.  Foregoing  provisions  inapplica- 
ble, when. — ^The  three  preceding  sections 
shall  not  be  applicable  in  the  following 
cases,  to  wit:  If  the  i>olicy  shall  contain 
a  provision  for  an  unconditional  surren- 
der value,  at  least  equal  to  the  net  single 
premium,  for  the  temporary  Insurance  pro- 
vided for  hereinbefore,  or  for  the  uncondi- 
tional commutation  of  the  policy  for  non- 
forfeitable paid-up  Insurance,  or  if  the  legal 
holder  of  the  policy  shall  within  sixty  days 
after  default  of  premium,  surrender  the  pol- 
icy and  accept  from  the  company  another 
form  of  policy,  or  if  the  policy  shall  be  sur- 
rendered to  the  company  for  a  consideration 
adequate  in  the  Judgment  of  the  legal  hold- 
er thereof,  then,  and  in  any  of  the  forego- 
ing cases,  this  article  shall  not  be  applicable: 
Provided,  that  in  no  .instance  shall  a  policy 
be  forfeited  for  nonpayment  of  premiums 
after  the  payment  of  three  annual  payments 
thereon;  but  in  all  instances  where  three 
annual  premiums  shall  have  been  paid  on  a 
policy  of  insurance,  the  holder  of  such  policy 
shall  be  entitled  to  paid-up  or  extended  in- 
surance, the  net  value  of  which  shall  be 
equal  to  that  provided  for  in  this  article." 

Defendant  stat^  that  the  only  question 
before  us  is:  "Did  the  policy  in  suit  meet 
the  conditions  of  the  proviso  to  section  7900 
as  to  the  amount  of  paid-up  insurance  giv- 
en?" That  is  to  say,  did  the  policy  entitle 
its  holder  to  paid-up  Insurance  "the  net  val- 
ue of  which  shall  be  equal  to  that  provided 
for  in  this  arUcle"?  If  it  did,  then  the  pro- 
vision for  paid-up  insurance  was  binding  up- 
on the  insured,  the  insured  could  not  recover 
more  than  $118,  and  the  finding  and  Judg- 
ment of  the  trial  court  were  erroneous.  If 
it  did  not,  then  the  judgment  of  the  trial 
court  should  be  affirmed.  Defendant  con- 
tends that  the  proviso  is  satisfied  if  the  paid- 
up  Insurance  provided  for  in  the  policy  equals 
or  exceeds  in  amount  that  paid-up  endow- 
ment insurance  which  the  Insured  might 
have  demanded  upon  the  policy.  It  being  an 
endowment  policy,  by  virtue  of  the  above 
italicized  portion  of  section  7898.  On  this 
theory  the  amount  of  the  paid-up  insurance 


need  have  been  only  $111.11,  while  in  fact 
it  was  $118. 

Plaintiff  contends  that  the  proviso  is  not 
satisfied  unless  the  amount  of  paid-up  insur- 
ance provided  for  is  at  least  equal  to  th& 
greatest  amount  of  paid-up  Insurance  that 
could  be  bought  with  the  net  value  of  the- 
original  policy  computed  at  the  time  of  de- 
fault as  provided  in  section  7897.  On  thi» 
theory  the  amount  of  paid-up  insurance  was 
insufllclent,  for  it  is  agreed  that  it  would 
have  taken  only  $42.47  of  net  value  to  pur- 
chase $118  of  paid-up  insurance,  while  three- 
fourths  of  the  net  value  of  the  original  pol- 
icy available  to  purchase  paid-up  insurance 
at  the  time  of  default  was  actually  $47.80. 

One  of  the  purposes  of  these  statutes  is 
to  prevent  the  insurance  companies  Inserting 
in  their  i>ollcles  conditions  of  forfeiture  or 
restriction,  except  so  far  as  the  statute  per- 
mits. And  section  7900,  by  specifying  four 
cases  in  which  the  three  preceding  sections 
"shall  not  be  applicable,"  necessarily  Implies 
that  those  sections  shall  control  all  cases  not 
so  specified,  whatever  be  the  form  of  the 
policy.  E>]ultable  Life  Assurance  Society  v> 
Clements,  140  U.  S.  220,  11  Sup.  Ct  822,  35 
L.  Ed.  497. 

That  a  provision  for  paid-up  Insurance 
contained  in  a  policy  must  come  strictly 
within  the  cases  specified  in  section  7900  is 
evidenced  by  the  action  of  our  Supreme 
Court  in  holding  that  a  provision  was  not 
"unconditional"  If  it  provided  that  the  paid- 
up  policy  should  issue  "on  demand  made 
within  six  months,"  although  such  provision 
was  more  liberal  than  section  7898,  which, 
provided  for  paid-up  insurance  on  demand 
made  within  80  days.  Cravens  v.  Insurance 
Co.,  148  Mo.  583,  50  S.  W.  519,  53  L.  R.  A. 
305,  71  Am.  St  Rep.  028.  The  court  there 
held  that  section  7898  was  not  applicable  in 
any  event  because  the  holder  of  the  policy 
had  not  demanded  the  paid-up  insurance. 
Such  is  the  case  here.  No  pretense  is  made 
that  any  demand  was  made  for  paid-up  in- 
surance. Either  the  provision  in  the  policy 
is  sufficient  under  section  7900,  and  Its  pro- 
viso, to  render  section  7897  inapplicable,  or 
else  the  plaintiff  is  entitled  to  recover  the 
full  amount  of  the  policy ;  It  being  conceded 
that,  if  section  7897  Is  applicable,  the  net 
value  of  the  policy  at  the  time  of  default 
was  more  than  sufficient  to  carry  the  Insur- 
ance for  its  full  amount  beyond  the  time 
when  the  insured  died.  Undoubtedly  section 
7897  Is  applicable  unless  the  provision  for 
paid-up  insurance  contained  in  the  policy  is 
sufficient  under  section  7900  and  its  proviso 
to  render  it  inapplicable.  By  that  proviso 
"the  holder  of  such  policy  shall  be  entitled 
to  paid-up  or  extended  insurance  the  net 
value  of  which  shall  be  equal  to  that  pro- 
vided for  In  this  article."  The  article  re- 
ferred to  is,  of  course,  the  one  containing  sec- 
tions 7897  to  7900  inclusive. 

We  take  it  that  the  proviso  means  noth- 
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log  else  than  that,  In  order  to  determine  the 
aniount  of  paid-up  insurance  which  the  ik)!- 
Icy  must  have  provided  for  in  order  to  ren- 
der section  7897  inapplicable,  we  must  first 
ascertain  the  net  yalue  of  the  i>ollcy  com- 
puted in  accordance  with  the  provisions  of 
the  article,  and  thai  ascertain  how  much 
paid-up  insurance  can  be  bought  with  the 
net  value  so  ascertained.  The  insured  was 
entitled  to  as  much  paid-up  insurance  as 
could  be  purchased  with  the  net  value  so 
ascertained.  Nichols  v.  Mutual  Life  Ins. 
Co.,  176  Mo.  355,  381,  75  S.  W.  664,  62  L.  R. 
A.  657. 

If  then  we  ascertain  what  "net  value"  is 
provided  for  "in  this  article,"  we  can  easily 
find  the  answer  to  our  question. 

We  have  examined  the  article  carefully 
and  find  that  the  only  pl^ce  "net  value"  is 
provided  for  is  section  7897  and  section  7898. 
Section  7897  prescribes  the  rule  for  comput- 
ing the  net  value  of  the  policy  and  provides 
that  in  certain  event  three-fourths  of  the  re- 
sult of  such  computation  shall  be  applied 
toward  purcnasing  temporary  or  term  insur- 
ance for  the  full  amount  of  the  policy.  So 
far  as  the  facts  t>f  this  case  are  concerned, 
the  rule  of  section  7897  is  the  same  as  to 
endowment  insurance.  Section  7898  pre- 
scribes a  rule  for  ascertaining  net  value  ex- 
actly like  that  prescribed  by  section  7897, 
and  provides  that  at  any  time  after  the  pay- 
ment of  three  annual  premiums,  and  not 
later  than  60  days  from  the  beginning  of 
the  temporary  insurance  provided  for  in  sec- 
tion 7897,  the  legal  holder  of  a  policy  may 
demand,  and  the  company  shall  issue,  its 
paid-up  policy,  which  in  case  of  an  ordinary 
life  policy  shall  be  for  such  an  amount  as 
can  be  purchased  with  three-fourths  of  the 
net  value  of  the  regular  policy  at  the  age 
and  date  of  lapse. 

As  above  mentioned,  section  7898  is  inap- 
plicable to  the  case  at  bar  because  the  legal 
holder  of  the  policy  did  not  demand  paid-up 
Insurance.  If  either  Is  applicable.  It  is  sec- 
tion 7897.  They  are  both  referred  to  at  this 
point  merely  to  show  the  only  manner  In' 
which  the  article  provided  for  "net  value." 
Now,  in  so  far  as  they  refer  to  "net  value," 
the  said  sections  are  to  be  read  together.  It 
has  been  held  that  section  7898  clearly  indi- 
cates that  the  policies  contemplated  by  sec- 
tion 7897  are  such  as  will  admit  of  the  hold- 
er obtaining  a  paid-up  policy  under  section 
7898.  Westerman  v.  Supreme  Lodge,  K.  of 
P,  196  Mo.  670,  729,  94  S.  W.  470,  B  L.  R. 
A.  (N.  S.)  1114.  And  that  "net  value"  as 
used  in  our  nonforfeiture  statutes  is  a  tech- 
nical term,  to  be  given  Its  technical  mean- 
ing, and  that  it  has  but  one  meaning.  Rose 
V.  Franklin  Life  Insurance  €!ompany  (not  yet 
ofildaUy  reported)  132  S.  W.  613,  which  is 
but  another  way  of  saying  that  "net  value," 
as  provided  for  "in  this  article,"  is  the 
same  as  that  provided  for  in  section  7897. 

Now,  the  parties  have  stipulated  In  their 
agreed  statement  of  fact  that  on  May  21, 


1908  (the  time  of  default),  three-fourths  of 
the  net  value  of  said  policy,  computed  upon 
the  Actuaries'  or  Combined  Experience  Table 
of  Mortality,  with  4  per  cent  interest  per 
annum.  Is  $47.86. 

It  Is  apparent  upon  reading  this  stipulation 
that  the  "net  value"  of  which  said  $47.86  is 
three-fourths  was  computed  in  the  manner 
provided  in  the  article  containing  the  sec- 
tions under  consideration,  and  is  the  only 
"net  value"  of  the  policy  in  suit,  contemplat- 
ed by  said  article,  according  to  our  construc- 
tion. It  is  therefore  the  net  value  "provided 
for  in  this  article"  which  the  paid-up  insur- 
ance provided  for  in  the  policy  must  have 
had  In  order  to  be  sufildent  to  make  inap- 
plicable section  7897,  under  which  plaintiff 
is  entitled  to  the  full  amount  of  the  policy. 

As  It  is  stipulated  in  the  agreed  statement 
of  facts  that  the  net  value  of  the  paid-up  in- 
surance provided  for  in  the  policy  is  only 
$42.79,  it  is  plain  that  the  said  paid-up  Insur- 
ance is  Insufficient  to  render  section  7897  in- 
applicable, and  it  is  therefore  applicable,  and 
under  it  the  plalntlft  was  entitled  to  the  full 
amount  of  the  policy,  and  the  finding  and 
judgment  of  the  trial  court  were  correct  and 
should  be  affirmed. 

In  arriving  at  the  above  conclusion,  we 
have  considered  the  contention  of  counsel  for 
defendant  that  the  words  "net  value"  should 
be  taken  to  mean  the  provision  for  the  amount 
of  paid-up  insurance  the  Insured  would  have 
been  entitled  to  If  he  had  made  demand  there- 
for during  his  lifetime,  as  provided  in  the  lat- 
ter part  of  section  7898 ;  but  we  cannot  agree 
with  It  That  section  provides  that  in  case 
of  a  continued  payment  endowment  policy 
the  paid-up  Insurance  which  the  insured 
would  have  been  entitled  to  demand  during 
bis  lifetime  would  have  been  "for  an  amount 
bearing  such  proportion  to  the  amount  of  the 
original  policy  as  the  number  of  complete  an- 
nual premiums  actually  paid  shall  bear  to 
the  number  of  such  annual  premiums  stipu- 
lated to  be  paid."  The  method  of  computing 
the  amount  so  provided  for  has  no  relation 
whatever  to  "net  value"  as  the  term  is  gen- 
erally understood  and  as  it  is  used  in  our  in- 
surance statutes.  It  is  an  arbitrary  appor- 
tionment not  based  upon  the  general  purpose 
of  our  nonforfeiture  laws,  which  Is  to  pro- 
vide. In  case  the  Insured  shall  make  default 
after  he  has  paid  three  annual  premiums, 
that  at  least  three-fourths  of  the  reserve  or 
net  value  accumulated  out  of  his  payments 
shall  be  applied  toward  purchasing  extended 
or  paid-up  Insurance,  and  not  be  appropriat- 
ed by  the  insurance  company.  Rose  v.  Frank- 
lin Life  Ins.  Co.,  supra. 

While  we  have  no  right  or  inclination  to 
criticise  the  provision,  still  we  do  not  feel 
Justified  In  holding  that  the  words  "net  val- 
ue" as  used  in  the  proviso  to  section  7900 
point  to  and  mean  said  provision,  when  there 
are  other  provisions  in  the  article  which  re- 
spond to  the  call  of  the  words  in  question  by 
using  and  dealing  expressly  with  them.   Nel- 
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■ther  does  It  follow,  as  counsel  suggests,  that, 
because  under  section  7898  tbe  Insured  could 
by  demanding  same  have  obtained  paid-up  In- 
surance of  an  amount  computed  regardless  of 
"net  value,"  therefore  provision  In  the  poU- 
■cy  entitling  blm  to  the  same  amount  of  paid- 
up  Insurance  without  demand  would  be  a  suf- 
ficient compliance  with  section  7900  to  ren- 
-der  section  7897  inapplicable. 

Section  7898  has  no  application  to  this 
-case ;  the  insured  having  made  no  demand  as 
thereby  contemplated.  And  In  Cravens  v.  In- 
surance Co.,  supra,  it  was  held  that,  even 
though  the  provision  in  the  policy  was  more 
liberal  than  that  of  section  7898,  still,  if  it 
did  not  comply  with  the  provisions  of  section 
7900,  it  was  insufficient.  The  court  held  In 
that  case,  that  notwithstanding  the  statute 
made  a  provision  that  a  party  should  be  enti- 
tled to  paid-up  Insurance  of  a  certain  amount 
■upon  demand  made  within  60  days,  a  provision 
in  the  policy  that  he  should  have  paid-up  In- 
-snrance  of  that  amount  upon  a  demand  made 
within  six  months  was  not  a  compliance  with 
section  7900.  We  appreciate  that  that  hold- 
ing was  based  upon  the  statutory  require- 
ment that  the  provision  for  paid-up  insurance 
must  be  "unconditional";  but  we  think  It 
demonstrates  that  the  power  of  the  insured 
to  contract  away  his  rights  is  limited,  and 
that  giving  him  by  contract  what  he  might 
have  obtained  under  section  7898  Is  not  nec- 
•essarily  all  that  section  7900  contemplates. 

We  believe  that  the  construction  which  we 
have  given  to  section  7900  not  only  conforms 
to  the  strict  letter  of  that  section,  but  is  in 
absolute  harmony  with  the  spirit  and  pur- 
poses of  our  nonforfeiture  laws. 

The  Judgment  will  be  affirmed.  REYN- 
OLDS, P.  J.,  concurs.  NORTONI,  J.,  dis- 
sents. Judge  NORTONI  deems  this  decision 
■contrary  to  the  decision  of  the  Supreme  Court 
in  Nichols  v.  Mutual  Life  Ins.  Co.,  176  Mo. 
335,  75  S.  W.  664,  62  L.  R.  A.  657,  and  re- 
quests that  the  cause  be  certified  to  the  Su- 
preme Court    It  is  so  ordered. 

NORTONI,  J.  (dissenting).  It  Is  conceded 
the  policy  contained  a  provision  by  which 
nonforfeitable  paid-up  insurance  was  vouch- 
safed to  insured  of  a  net  value  equal  to  that 
which  he  could  demand  under  section  7898, 
Rev.  St  1899.  Indeed,  under  that  section, 
the  insured  could  demand  paid-up  insurance 
In  the  amount  of  |111  only;  whereas,  tbe 
provision  contained  in  the  policy  for  an  au- 
tomatic commutation  assured  to  him  paid-up 
insurance  to  the  amount  of  $118.  Of  course 
the  net  value  of  a  promise  to  pay  $118  Is 
greater  than  one  to  pay  fill,  and  therefore 
no  one  denies  or  disputes  the  proposition 
that  by  the  provision  contained  in  the  poli- 
cy it  was  stipulated  the  insured  should  have 
I)ald-up  insurance  of  a  net  value  in  excess  of 
that  which  he  was  authorized  to  demand  if 
he  chose  to  demand  a  policy  of  that  charac- 
ter. The  four  sections  of  the  statute  set 
■forth  in  the  opinion  are  in  pari  materia  and 


must  therefore  be  read  and  Interpreted  to- 
gether. Both  the  words  "paid-up  insurance" 
and  "extended  Insurance"  are  technical  terms 
which  possess  and  signify  a  separate  ■  and 
distinct  meaning  peculiar  to  each  In  tbe  in- 
surance law.  Nichols  V.  Mut  Life  Ins.  Co., 
176  Mo.  355,  75  S.  W.  604,  62  L.  R.  A.  657. 
The  legislative  mandate  touching  the  con- 
struction of  statutes  Is  that  technical  terms 
and  words  shall  be  given  their  appropriate 
and  peculiar  meaning  In  accord  with  their 
technical  import  Section  8057,  Rev.  St  1909. 
In  view  of  these  precepts,  I  am  persuaded 
that  the  words  "extended  insurance"  and 
"paid-up  Insurance,"  employed  in  the  proviso 
of  section  7900,  Rev.  St  1899,  refer,  the  one 
to  section  7897,  which  contemplates  and  deals 
with  "extended  Insurance,"  and  the  other  to 
section  7898,  which  deals  with  "paid-up  in- 
surance" alone.  Indeed,  the  proviso  speaks 
of  "paid-up"  or  "extended  insurance"  as  pro- 
vided for  "in  this  article."  There  is  but  one 
section  of  the  article  which  provides  for  "ex- 
tended Insurance,"  and  that  is  section  7897; 
and  another  and  distinct  section  provides  for 
"paid-up  Insurance,"  that  is,  section  7898. 
All  of  these  sections  are  to 'be  read  together, 
as  they  deal  vrlth  the  same  subject  under  dif- 
ferent circumstances  therein  suggested,  and 
the  concluding  words  of  the  proviso  to  sec- 
tion 7900  essentially  refers  to  both;  for  it 
employs  the  technical  terms  of  "extended  in- 
surance" and  "paid-up  insurance,"  which  is 
the  subject-matter  of  the  two  separate  sec- 
tions, 7897  and  7898.  Besides,  the  concluding 
words  of  the  proviso  to  section  7900  express- 
ly refer  to  "paid-up  insurance"  and  "extend- 
ed insurance,"  the  net  value  of  which  shall  be 
equal  to  "that  provided  for  in  this  article." 

Although  section  7897  does  provide  a  stand- 
ard—the Combined  Experience  Table  of  Mor- 
tality—by which,  through  computation,  the 
net  value  of  a  policy  Is  to  be  ascertained,  no 
one  can  doubt  that  a  policy  may  have  a  net 
value  though  it  is  not  computed  under  that 
particular  statute.  In  other  words,  it  is 
clear  that  a  "paid-up"  policy  "for  an  amount 
bearing  such  proportion  to  the  amount  of  the 
original  policy  as  the  number  of  tbe  com- 
plete annual  premiums  actually  paid  shall 
bear  to  the  number  of  such  annual  premiums 
stipulated  to  be  paid,"  as  is  provided  for  in 
section  7898,  has  a  net  value  though  it  is 
not  actually  computed  at  aU.  This,  in  my 
opinion,  is  the  net  value  contemplated  by  the 
Legislature  when  speaking  of  "paid-up  In- 
surance" In  the  proviso  to  section  7900,  Rev. 
St  1899.  The  relevant  words  of  that  pro- 
viso are  "provided  •  *  •  in  all  instances 
where  three  annual  premiums  shall  have 
been  paid  on  a  policy  of  insurance,  the  hold- 
er of  such  policy  shall  be  entitled  to  paid-up 
or  extended  Insurance,  the  net  value  of  which 
shall  be  equal  to  that  provided  for  In  this 
article."  The  net  value  of  what?  The  net 
value  of  extended  Insurance  as  provided  for 
in  this  article  if  the  provision  for  automatic 
commutation  contained  in  tbe  policy  relates 
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to  extended  Insnrance.  As  the  only  section 
of  the  article  relating  to  extended  Insurance 
Is  section  7887,  the  ralldlty  of  a  provision 
for  extended  Insnrance  contained  In  a  policy 
would  necessarily  be  determined  under  sec- 
tion 7S97;  but,  as  that  section  omits  to  deal 
-with  "paid-up  Insurance,"  It  Is  without  appli- 
cation here.  Section  7>S98  does  provide  for 
"pald-np  insurance,"  and  It  is  the  only  sec- 
tion in  the  article  which  touches  on  that  sub- 
ject-matter. It  seems,  therefore,  if  the  pol- 
icy contains  a  provision,  as  does  this  one, 
for  an  automatic  commutation  to  nonforfeit- 
able paid-up  insurance  ui>on  the  Insured  ceas- 
ing payment  of  the  premiums  as  they  fall 
due,  such  paid-up  Insurance  is  sufficient  to 
satisfy  the  statute  if  it,  the  paid-up  policy, 
is  equal  to  the  net  value  of  the  paid-up  in- 
surance provided  for  "In  this  article,"  which 
is  mentioned  alone  In  section  7898. 

Furthermore,  in  construing  the  statutes, 
the  Intention  of  the  Legislature  is  to  be  as- 
certained and  effectuated.  To  this  end,  it  Is 
competent  to  look  Into  the  prior  state  of  the 
law  and  examine  the  amendments  In  order  to 
ascertain  the  purpose  of  the  change  of  phrase- 
ology. Our  most  recent  prior  statute  on  the 
subject  was  passed  in  1895.  See  Laws  Mo. 
1895,  p.  197.  By  this  act  the  statute  of  1889 
was  amended,  and  In  express  terms  the  read- 
er is  referred  by  the  amendment  to  section 
5856,  Rev.  St  1889,  for  Information  on  the 
question  of  net  value.  It  was  provided  that 
the  pald-np  policy  which  might  be  stipulated 
for  in  the  policy  should  have  a  net  value 
equal  to  that  provided  In  section  5856,  which 
section  in  all  material  respects  Is  the  same 
as  section  7897,  Rev.  St  1899,  and  furnished 
the  combined  experience  table  as  the  stand- 
ard for  ascertaining  the  net  value.  It  ap- 
pears, too,  the  proviso  of  section  7900,  under 
consideration,  first  came  Into  our  law  by  the 
amendment  of  1895;  but  Instead  of  the  pro- 
viso employing  the  words  "in  this  article"  at 
that  time.  It  referred  In  express  terms  to 
section  5866  for  the  standard  of  net  value. 
Afterwards,  in  1899  (see  Laws  Mo.  1899,  p. 
348),  the  statute  was  again  amended  by  in- 
serting the  words  "or  extended"  Immediately 
after  the  words  "paid-up  insurance,"  and  the 
reference  to  section  5856  was  stricken  out 
In  lien  of  the  express  reference  to  one  section 
of  the  article  for  a  standard  to  which  the 
net  value  of  the  paid-up  policy  is  to  be  the 
equivalent  the  Legislature  added  the  words 
"in  this  article."  This,  to  my  mind,  mani- 
fests an  intraitlon  on  the  part  of  the  law- 
makers to  refer  the  matter  of  extended  in- 
surance provided  for  in  a  policy  to  the  then 
section  on  extended  Insurance,  which  was 
section  5836,  Rev.  St  1SS9,  for  the  equivalent 
in  net  valne  and  refer  the  matter  of  paid-up 
Insurance  to  section  5857,  Rev.  St  1889, 
which  alone  provided  for  paid-up  Insurance, 
for  the  standard  by  which  an  equivalent  in 
net  value  Is  required  to  be  given;  for  both 
of  these   sections   employing  the   technical 


terms  of  extended  and  paid-up  Insnrance  are 
part  of  the  same  article.  By  reference  to  the 
statute  above  referred  to,  it  will  appear  they 
are  In  all  material  respects  the  same  as  those 
set  forth  In  the  opinion  in  the  order  named. 

I  respectfully  dissent  from  the  reasoning 
of  the  court  for  the  reasons  suggested,  in 
that  it  omits  to  reckon  with  the  words  "paid- 
up  insurance"  and  "extended  insurance,"  em- 
ployed in  the  proviso  of  section  7900,  as  tech- 
nical terms.  These  terms,  in  my  opinion,  re- 
late alone  to  the  two  separate  sections  of  the 
article  for  an  ascertainment  of  the  net  value 
of  the  Insurance  which  ^  required  to  be 
vouchsafed  in  the  policy  in  order  to  relieve  it 
from  the  operation  of  sections  7897  and  7899. 
As  It  appears  from  the  opinion  the  policy 
contains  a  provision  assuring  paid-up  Insur- 
ance equivalent  In  net  value  to  that  provided 
for  in  section  7898,  which  alone  deals  with 
paid-up  Insurance,  it  seems  on  this  hypothe- 
sis it  should  be  treated  as  if  relieved  from 
the  operation  of  other  sections  of  the  article. 
I  deem  the  opinion  and  Judgment  of  the 
court  to  be  in  conflict  with  the  Judgment 
of  the  Supreme  Court  in  Nichols  v.  Mutual 
Life  Ins.  Co.,  176  Mo.  355,  75  S.  W.  664,  62 
L.  R.  A.  657,  for  the  reasons  stated,  and  re- 
quest that  the  case  be  certified  to  the  Su-' 
preme  Court  tor  final  determination. 


OSMER  V.  LB  MAT-WEGMANN  BROKER- 
AGE 00. 
(St.  Louis  Court  of  Appeals.    Missouri.    Jan. 
24,  1911.    Rehearing  Denied  Feb.  7,  1911.) 

1.  CORPOBATIONS  (f  388*)— CONTBACTS— RlOHT 

OF  Stookholdbb  to  nseE  Ulitra  Vibes. 
If  a  contract  of  a  corporation  be  ultra 
vires,  a  stockholder  may  object  to  its  enforce- 
ment; but  he  must  be  prompt  In  raising  the 
objection  against  a  creditor,  or  he  will  be  es- 
topped by  acquiescence. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  1564 ;  Dec.  Dig.  {  388.*] 

2.  OOBPOBATIONS     (J     388*)    —    CONTBACTS    — 
RiORT    OF     COBFOBATIOn     TO     UBGE    ULTBA 

Vibes. 

A  corporation  cannot  repudiate  a  contract 
as  ultra  vires,  where  the  other  party  has  chang- 
ed bis  position  in  reliance  on  the  validity  of  the 
contract. 

[EA.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  tS  1556-1558;   Dec.  Dig.  {  388.»] 

3.  Pbopebtt  (8  9*)— Evidence— Continuance 
OF  Ownebship  of  Stock. 

Where  three  persons  are  shown  to  have 
once  owned  stock  of  a  corporation,  and  nothing 
to  the  contrary  appears,  the  presumption  is 
that  the  ownership  still  exists. 

[Ed.    Note. — For   other   cases,    see    Property, 
Dec  Dig.  8  9;*   Evidence,  Cent  Dig.  §  87.] 

4.  COKPOBATIONS  (§  425*)— Opficebs— POWEBS 
—Notes. 

Where  three  stockholders  owned  the  entire 
capital  stock  of  the  corporation,  and  as  its  of- 
ficers and  directors  managed  its  business,  aud 
one  of  them,  who  was  president,  with  the  knowl- 
edge of  the  others,  entered  into  a  contract  on 
behalf  of  the  corporation,  giving  notes  signed 
by  himself  for  the  corporation,  and  another  of 
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nich  persons,  as  treasurer  of  the  corporation, 
procured  an  extension  of  time  under  a  ctiangeu 
agreement,  the  notes  and  contract  could  not 
be  repudiated,  upon  the  ground  that  the  Itoard 
of  directors  bad  not  authorized  them. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §f  1697-1701 ;    Dec.  Dig.  g  425.»] 
5.  Corporations    (§    388*)  —  Ultra    Vibks 

Acts— EsTOPPEi,. 

Where  the  possession  of  certain  patent 
rights  and  tools  was  given  to  a  corporation 
under  an  agreement  providing  that,  in  consiii- 
eration  of  24  notes  of  the  corporation,  the  (en- 
tire interest  and  title  in  the  patent  right  shall 
be  assigned  to  the  corporation,  but  in  case  of 
nonpayment  the  title  shall  revert  to  ttie  seller, 
the  corporation  reived  such  a  beneficial  in- 
terest that  it  was  Stopped  to  rescind  the  trans- 
action as  ultra  vires. 

fEd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  1557;  Dec.  Dig.  {  388.»] 

Appeal  from  St.  Louis  Circuit  Court; 
George  C.  Hitchcock,  Judge. 

Action  by  William  H.  Osmer  against  the  Le 
May-Wegmann  Brokerage  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

George  Saflord,  for  appellant  Ernest  C. 
Dodge,  for  respondent 

REYNOLDS,  P.  3.  The  appellant,  Le  May- 
Wegmann  Brokerage  Company,  was  Incorpo- 
rated under  article  9,  c.  12,  of  the  Revised 
Statutes  of  1899  (Ann.  St  1906,  pp.  1064, 
1082),  relating  to  the  incorporation  of  man- 
ufacturing and  business  companies ;  the  cer- 
tificate of  incorporation  Issued  by  tbe  Secre- 
tary of  State  bearing  date  28th  of  March, 
1906.  It  was  capitalized  at  $25,000;  the 
stock  divided  into  250  shares,  of  the  par  val- 
ue of  $100  each.  The  incorporators  and  first 
board  of  directors  named  were  George  Weg- 
mann,  owner  of  50  shares,  Louis  J.  Le  May, 
130  shares,  and  Henry  Wegmann,  Jr.,  70 
shares;  it  l)elng  stated  that  all  of  the  cap- 
ital stock  had  been  subscribed  by  these  par- 
ties and  60  per  cent  thereof  actually  paid 
In.  The  object  and  purpose  of  the  corpo- 
ration Is  stated  to  be  "to  buy,  sell,  and  han- 
dle all  kinds  of  groceries,  teas,  coffees,  can- 
ned goods,  dried  fruits,  candies,  and  all  and 
singular  the  merchandise  usually  traded  In 
by  brokers  selling  to  the  grocer  trade."  On 
the  22d  of  March,  1907,  a  written  agreement 
was  entered  Into  wherein  It  is  recited  that 
plaintiff  (party  of  the  first  part)  is  the  own- 
er of  certain  patents  covering  improved  wash- 
boards, and  that  defendant  (party  of  the  sec- 
ond part)  is  desirous  of  acquiring  tbe  sole 
and  exclusive  right  to  manufacture  and  sell 
tbe  patented  articles,  and  also  the  privilege 
of  purchasing  the  letters  patent,  with  aity 
other  Inventions  appertaining  to  them  which 
tbe  party  of  the  first  part  may  develop  and 
patent  It  thereupon  recites:  "The  party  of 
the  first  part  tenders,  transfers,  and  leases 
to  the  party  of  the  second  part  subject, 
however,  to  the  conditions  and  stipulations 
hereinafter  named  and  set  forth,  and  made 


part  of  this  agreement,  tbe  sole  and  exclu- 
sive control  of  all  the  letters  patent  afore- 
said, as  the  same  may  appertain  to  the  sole 
and  exclusive  right  to  manufacture  and  sell 
the  said  patent  washboards  throughout  the 
United  States  and  the  territories  thereof, 
granting  to  him  [it]  the  same  benefits,  immu- 
nities, and  privileges  as  would  hare  accrued 
to  the  party  of  the  first  part,  under  like  con- 
ditions, had  this  transfer  and  lease  not  have 
been  made."  Following  this  tbe  agreement 
provides:  "In  consideration  of  the  premises 
herein  set  forth  and  the  benefits  to  be  de- 
rived by  this  transfer  and  lease,  party  of 
tbe  second  part  has  this  day  given  to  the 
party  of  the  first  part  their  [its]  24  promis- 
sory notes,  serially  numbered  from  1  to  24, 
inclusive,  each  due  and  payable  In  numerical 
rotation  as  follows."  Proceeding,  the  agree- 
ment describes  the  notes,  and  continues: 
That  it  is  further  stipulated  that  upon  de- 
fault in  payment  or  failure  to  pay  any  of 
tbe  notes  for  a  period  of  two  days  after 
they  have  become  due  and  payable,  then 
and  in  that  event  all  the  rights  under  the 
contract  conferred  on  the  party  of  the  sec- 
ond part  shall  terminate  at  once  and  revert 
to  the  party  of  the  first  part,  and  the  party 
of  the  second  part  agrees  to  forfeit  and  sur- 
render to  the  party  of  the  first  part  any  and 
all  claims  for  money  paid,  or  of  any  char- 
acter whatever  in  connection  with  this  lease, 
the  rights  In  which  shall  immediately  revert 
to  the  party  of  the  first  part.  It  is  then 
provided  that,  upon  the  payment  of  each 
of  the  promissory  notes  as  they  become  due 
and '  payable,  the  party  of  the  first  part 
binds  himself,  his  heirs,  etc.,  upon  payment 
of  the  last  or  final  note,  the  preceding  notes 
having  been  paid,  to  assign  to  the  pari?  of 
the  second  part  all  his  right  title,  and  in- 
terest In  and  to  the  letters  patent  iMfore  re- 
ferred to,  by  the  assignment  Testing  in  the 
party  of  the  second  part  the  sole  and  exclu- 
sive ownership  thereof  and  all  rights  there- 
under. It  is  further  set  out  that  the  party 
of  tbe  first  part  loans  and  tend^  the  use 
of  certain  described  tools  to  the  party  of  the 
second  part  for  a  period  of  34  months  from 
date  of  the  agreement,  unless  the  agreement 
terminates  before  that  time.  In  which  case 
the  tools,  etc.,  are  to  be  immediately  return- 
able; the  party  of  the  second  part  agreeing 
to  take  care  of  these  tools  and  keep  them 
Insured  In  the  amount  of  ^69,  while  tbe 
tools  are  committed  to  It,  and  that  upon  the 
payment  of  the  24  notes,  the  party  of  the 
first  part  agrees,  by  bill  of  sale,  to  transfer 
all  these  tools  to  the  party  of  the  second 
part  The  party  of  the  first  part  finally 
agrees  to  lease  and  sell  to  tbe  party  of  the 
second  part,  and  Including  the  same  in  con- 
ditions of  lease  and  agreement,  any  and  all 
patents  in  relation  to  washboards  that  he 
may  hereafter  obtain.  This  agreement  was 
signed  by  the  plaintiff,  Osmer,  and  in  the 
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name  of  tbe  defendant  corporation  by  Louis 
3.  liO  May  as  Its  president  On  the  same 
date  of  this  agreement  the  24  notes  referred 
to  In  it  were  signed  In  the  name  of  the  cor- 
poration by  Louis  J.  Le  May,  Its  president, 
being  n^otlable  promlaoory  notes  payable 
to  the  order  of  plaintiff,  and  were  delivered 
by  the  president  ot  the  defendant  to  plain- 
tiff, who  at  the  time  delivered  to  the  defend- 
ant— apparently  the  delivery  being  itaade  to 
Its  president — the  letters  patent  covering  the 
invention,  and  also  turned  over  to  the  officers 
of  dtfendant  the  tools  and  machinery  refer- 
red to  In  the  agreement 

By  a  supplemental  agreement  of  date  De- 
cember 21,  1907,  to  the  effect  tliat  upon  the 
payment  upon  the  15th  of  eacb  succeeding 
montb  by  defendant  of  10  cents  for  each  doz- 
en of  washboards  manufactured  and  sold  by 
It  during  each  month  from  November  1, 
1907,  to  June  1,  1908  (It  appearing  that  only 
6  of  the  notes  had  been  paid,  some  of  the 
remaining  18  being  in  default  and  defendant 
desiring  an  extension  on  all  of  the  unpaid 
notes),  the  time  of  payment  of  all  was  ex- 
tended to  June  22,  1908,  providing,  however, 
that  any  sums  paid  In  the  meantime,  under 
the  above  provision  for  payment  of  what 
is  practically  a  royalty,  should  be  credited 
on  the  notes  in  the  order  of  their  maturity; 
it  being  stipulated  that,  with  this  exception, 
the  agreement  of  March  22,  1907,  should  re- 
main in  full  force.  This  agreement  was  sign- 
ed by  plaintiff,  and  in  the  name  of  the  de- 
foidant  by  George  Wegmann,  Its  treasurer. 

Among  other  notes  which  appear  not  to 
have  been  paid  after  the  execution  of  this 
sni^lemental  agreement  was  the  last  one, 
numbered  24,  for  $100.  This  action  was  ac- 
cordingly commenced  on  it  before  a  justice 
of  the  peace,  resulting  in  a  Judgment  for 
plaintiff,  whereupon  defendant  appealed  to 
the  circuit  court  and  tlie  case  was  there 
tried  before  the  court,  a  Jury  being  waived. 
There  were  no  pleadings  in  the  cas^,  the  only 
papers  filed  before  the  Justice,  as  well  as  in 
the  circoit  court,  being  the  note  itself  and 
an  affidavit  of  George  Wegmann,  as  the 
treasurer  of  the  company,  in  which  it  is  set 
up  that  the  words,  "Le  May-Wegmann  Bro- 
kerage Company,  per  Louis  J.  Le  May,  Pres- 
ident," written  and  printed  on  the  note, 
were  written  and  printed  by  Louis  J.  Le 
May,  then  the  president  of  the  defendant 
company,  and  delivered  to  plaintiff  by  him; 
tbat  Le  May  never  had  any  authority  to 
sign  or  deliver  the  paper;  tliat  the  execu- 
tion and  delivery  of  it  was  not  authorized 
by  the  company;  that  the  company  never 
bad  any  power  under  its  charter  to  sign 
or  deliver  the  paper  or  to  transact  the  busi- 
ness, purchase  or  lease  the  property,  or 
enter  into  the  contract  in  consideration  of 
which  the  paper  was  executed  and  deliv- 
ered; and  that  tbe  defendant  corporation 
never  signed,  executed,  or  delivered  the  pa- 
per. 

At  the  trial  tbe  note  was  introduced  in 


evidence  over  the  objection  of  defendant  tbat 
it  was  beyond  the  scope  of  the  autbority  of 
the  company  to  make  it  and  it  was  not  shown 
that  the  party  who  executed  and  delivered  it 
had  any  authority  from  the  corporation  to  do 
It  Ocfoidant  saved  exception  to  the  over- 
ruling of  the  objection.  Plaintiff,  testifying  in 
his  own  behalf,  identified  the  note  and  first 
agreemmt  as  having  been  signed  by  Louis  J. 
Le  Hay  and  the  supplemental  agreement  as 
having  been  signed  by  George  Wegmann;  be 
testifying  that  be  had  also  signed  the  agree- 
ments, and  tbat  the  note  in  evidence  was  one 
of  the  notes  referred  to  in  it,  and  was  a  part 
of  the  consideration  for  the  contract  He 
further  testified  ~that  he  delivered  the  letters 
patent  referred  to,  and  that  they  are  still  in 
the  possession  of  defendant,  although  the 
legal  title  to  them  is  stlU  In  him  (plaintiff). 
He  further  testified  that  he  knew  these  par- 
ties as  officers  of  defendant,  the  one  as  pres- 
ident the  other  as  treasurer,  and  knew 
Henry  Wegmann  as  manager,  having  charge 
of  the  men  engaged  in  work  at  the  offices  or 
plant  of  the  defendant  and  that  he  bad  turn- 
ed over  to  defendant  the  tools  and  machin- 
ery referred  to,  and  that  they,  along  with  the 
patents,  are  still  in  the  possession  of  defend- 
ant. At  the  suggestion  of  defendant's  coun- 
sel, the  agreements  referred  to  were  intro> 
duced  in  evidence,  as  well  as  the  articles  of 
association  of  defendant  It  was  stipulated 
by  counsel  at  the  trial  that  washboards  were 
bought,  sold,  and  bandied  by  grocers  and  by 
brokers  dealing  through  the  grocer  trade, 
and  that  brokers  generally  do  not  sell  to  the 
grocer  trade  the  rights  to  manufacture  wash- 
boards or  patent  rights;  that  they  do  not  us- 
ually do  that;  that  this  is  not  one  of  the 
things  which  they  usually  do;  that  the  only 
meeting  the  corporation  ever  held  was  the 
first  meeting  of  the  directors,  and  the  meet- 
ing necessary  to  form  a  corporation,  and 
that  they  had  held  no  other  meeting  since; 
tbat  the  corporation  was  composed  of  the 
three  Incorporators,  and  that  George  Weg- 
mann is  the  officer  who  has  been  making  all 
the  returns  required  by  law  to  the  Secretary 
of  State.  This  is  all  the  testimony  in  the 
case. 

At  the  conclusion,  defendant  asked  various 
instructions,  which  in  the  view  we  take  of  it 
are  unnecessary  tp  set  out,  they  being  to  the 
effect  that  the  plaintiff  could  not  recover,  as 
the  contract  between  plaintiff  and  defendant 
was  ultra  vires  the  corporation  and  was  ex- 
ecutory, and  that  it  did  not  appear  that  the 
officers  who  had  signed  the  notes  and  the 
contract  were  authorized  by  the  directors  or 
stockholders  to  do  so.  They  were  refused. 
At  the  request  of  the  defendant  the  court 
made  a  finding  of  facts,  which,  in  substance, 
after  finding  the  Incorporation  of  the  de- 
fendant and  reciting  the  purposes  for  which 
it  was  organized,  found  that  the  buying  and 
selling  of  wa8hl>oard8  was  included  within 
the  purposes  for  which  the  corporation  was 
organized;    that  on  the  22d  of  March,  3.907, 
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plaintiff  was  the  owner  of  the  letters  patent 
issued  to  him  by  the  United  States,  giving 
blm  the  exdnslTe  right  to  make,  use,  and 
sell  the  kind  of  washboards  spe<^ed  in  the 
patents,  and  that  he  was  also  at  that  time 
the  owner  of  certain  machinery  and  tools 
necessary  or  useful  In  the  manufacture  of 
washboards  imder  the  patents;  that  the  con- 
tract was  entered  iBto  on  the  consideration 
of  the  notes  set  oot;  that  these  notes  were 
executed. by  the  then  president  of  the  corpo- 
ration and  delivered  to  plaintiff,  who  there- 
upon delivered  to  defendant  the  machinery 
and  tools  mentioned  In  the  contract;  that 
thereupon  the  defendant  company  entered  up- 
on the  manufacture  of  washboards  under 
the  letters  patent,  using  the  machinery  and 
tools  for  the  purpose;  that  by  the  contract 
plaintiff  reserved  to  himself  the  legal  title 
to  the  letters  patent  and  property  transfer- 
red until  such  time  as  the  entire  purchase 
price,  as  evidenced  by  the  notes,  had  been 
paid,  bat  that  otherwise  the  sale  was  a  .com- 
plete one  so  far  as  the  plaintiff  was  con- 
cerned. Including  the  delivery  and  acceptance 
by  defendant  of  the  letters  patent  and  tools; 
that  subsequently  defendant  had  paid  8  of 
the  24  notes  given  to  plaintiff  for  the  pur- 
chase price,  but  had  refused  to  pay  the  re- 
maining 16  notes,  each  for  $100,  and  that 
this  suit  was  for  the  recovery  of  one  of 
them;  that  the  corporation  consisted  of  three 
stockholders,  naming  them  as  in  the  articles, 
and  that  all  of  them  were  directors  and  offi- 
cers of  the  corporation;  that  the  defendant 
still  retains  possession  of  the  machinery  and 
tools  delivered  to  it  under  the  contract,  and 
still  has  the  use  and  benefit  of  the  exclusive 
right  to  make,  use,  and  sell  washboards  un- 
der the  letters  patent  transferred  to  It  by  the 
contract;  and  that  plaintiff  had  never  elect- 
ed to  rescind  the  contract  for  failure  to  pay 
the  purchase  price,  nor  sought  to  recover 
from  the  defendant  either  the  property  or 
the  letters  patent  assigned  to  defendant  un- 
der the  terms  of  the  contract 

AS  his  conclusion  of  law  on  these  facts,  the 
court  held  that  tne  defense  of  ultra  vires 
was  not  available  to  the  defendant,  and  ren- 
dered Judgment  In  favor  of  plaintiff;  the 
learned  trial  Judge  concluding  as  follows:  "In 
the  opinion  of  the  court,  to  sustain  a  defense 
of  ultra  vires  on  the  foregoing  facts  would 
permit  a  fraud  to  be  perpetrated  on  plaintiff 
which  courts  should  not  countenance.  As 
stated  In  the  case  of  Russell  v.  Cassldy,  108 
Mo.  App.,  loc.  cit  580  [84  S.  W.  171]:  'The 
present  action  Is  upon  a  note  of  which  prima 
facie,  and  in  absence  of  testimony  to  the  op- 
posite effect,  defendant  received  the  benefit, 
and  it  would  be  inequitable  and  unjust  to 
permit  the  defendant  to  question  the  power 
of  the  payee  to  accept  the  note  from  him. 
The  maker  of  a  note  cannot  defend  an  ac- 
tion on  the  note  brought  by  a  corporation  or 
its  privy  on  the  ground  that  the  corporation 
had  no  corporate  power  to  take  the  note. 
Bank  r.  Glllllan,  72  Mo.  77,*  etc.    In  this 


case  the  maker  of  the  note  should  not  be  per- 
mitted to  defend  an  action  on  its  note  on  the 
ground  that  It  had  no  corporate  power  to 
make  It  In  the  case  of  Sejrmour  v.  Spring 
Forest  Cem.  Ass'n,  144  N.  T.  333  [39  N.  E. 
365,  26  Ia  R.  A.  859],  the  New  York  couit 
states  that:  'That  kind  of  plunder,  which 
holds  onto  the  property  but  pleads  the  doc- 
trine of  ultra  vires  against  the  obligation  to 
pay  for  It  has  no  recognition  or  support  In 
the  law  of  this  state.'  In  the  opinion  of  the 
court,  the  rule  announced  In  the  New  York 
case  is  a  good  one  to  apply  to  the  facts  In 
the  present  case."  Following  the  finding  of 
fact  and  conclusion  of  law,  the  court  render- 
ed Judgment  for  plaintiff;  and  It  appears  liy 
the  record  that  defendant  excepted  to  the 
"decree  and  Judgment  and  the  form  thereof," 
and  motions  for  new  trial  and  la  arrest  were 
duly  filed,  overruled,  and  exception  saved. 
Whereupon  defendant  duly  perfected  appeal 
to  this  court,  filing  its  bill  of  exceptions, 
which  had  been  duly  signed  by  the  trial 
Judge. 

As  will  be  noticed,  the  defense  rests  entire- 
ly upon  the  plea  of  ultra  vires.  One  of  the 
earliest  of  the  writers  on  the  subject  of  ultra 
vires,  Brlce,  in  the  second  American  edition 
(1880),  edited  and  annotated  by  Green  (sec- 
tion 4,  p.  783  and  following),  lays  down  as 
the  true  view  of  the  relation  of  corporations 
and  creditors,  when  considering  the  doctrine 
of  ultra  vires  as  applied  to  the  cori>orationa 
themselves  and  to  creditors  and  other  third 
parties,  that  in  the  first  place,  if  the  act  Is 
ultra  vires,  a  corporator  may  raise  the  ob- 
jection, whether  against  a  corporation  or 
creditor  or  other  contracting  party  attempt- 
ing to  enforce  such  act  or  bis  alleged 
claims  or  rights  resulting  therefrom;  but, 
secondly,  if  a  corporator  desires  protec- 
tion against  the  party  who  has  thus  dealt 
with  the  corporation,  he  must  have  been 
prompt  and  energetic  in  repudiating  the 
transaction,  "as  he  can  be  bound  by  acquies- 
cence, so  that  if  he  do  not  quickly  object, 
and  give  his  objection  vitality,  the  creditor 
will  be  Justified  In  assuming  that  he  con- 
sents"; third,  that  a  corporation  "may  re- 
fuse to  carry  out  such  a  transaction,  but  after 
it  has  been  completed,  and  probably  even  aft- 
er it  has  been  mefely,  though  substantially, 
part  performed,  it  is  estopped  from  raising 
the  objection."  Continuing  under  this  latter  , 
head,  the  author  says  (loc.  eft  784):  "But 
when  a  transaction  of  the  kind  now  in  con- 
sideration Is  complete  on  the  part  of  the 
other  contracting  party,  every  principle  of 
common  sense  and  equity  requires  that  the 
corporation  should  not  be  permitted  to  re- 
pudiate payment  therefor,  or  the  other  due 
completion  thereof  by  Itself,  on  the  ground 
that  the  transaction,  though  admitted  to  be 
within  Its  possible  capacities,  is  outside  its 
actual  powers  then  called  Into  existence. 
The  very  defense  discloses  fraud;  discloses 
what  no  court  of  equity  has  ever  allowed  a 
party  to  rely  on,  namely,  his  own  laches  or 
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chicanery;  discloses  that  the  objector  could 
have  giyen,  and  can  now  give  himself  the 
capacity  which  he  pretends  to  be  without, 
and  could  hare  done  that  which,  if  done, 
wonld  cut  away  the  ground  whereon  his  ob- 
jection rests.  It  Is  submitted,  therefore,  that 
when  such  a  transaction  Is  completed,  on  one 
side,  it  Is  then  too  late  for  the  corporation  to 
attempt  to  wriggle  out  of  that  stipulated 
for  on  Its  side."  Discussing  the  question  as 
to  whether  the  rule  applies  when  the  transac- 
tion has  been  only  partly  performed,  and  re- 
marking that  no  decision  is  expressly  In 
point,  the  author  suggests  that  the  solution 
depends  upon  the  principle  Indicated,  namely, 
"that  if  there  has  been  'substantial'  part 
performance,  such  a  coarse  of  conduct  by 
the  corporation,  and  such  action  by  the  other 
side  as  to  show  that  both  parties  intended 
the  due  carrying  out  of  the  transaction,  then 
It  is  too  late  for  the  corporation  to  object  to 
the  invalidity  of  the  matter,  and  if  it  does 
so  it  will  be  in  exactly  the  same  position  as 
If  It  refused  to  carry  out  any  other  binding 
contract" 

The  present  view  of  the  courts  is  to  the 
same  effect;  the  authorities  on  the  matter 
being  very  fully  compiled  in  29  Am.  &  Eng. 
Ency.  of  Law  ^  Ed.)  under  the  tltie  "Ultra 
Vires."  There,  at  page  46,  It  Is  said  that 
the  ground  upon  which  the  defense  of  ultra 
Tires  is  most  generally  included  Is  that  of 
estoppel;  that  the  corporation  or  other  par- 
ty to  the  contract,  having  received  the  fruits 
thereof,  should  not  be  permitted  to  plead 
want  of  power  in  the  corporation  and  thus 
escape  liability,  and  that,  generally  speak- 
ing, the  rale  of  ultra  vires  prevails  in  full 
force  only  where  the  contracts  of  corpora- 
tions remain  wholly  executory.  As  was  held 
by  our  own  Supreme  Court,  in  First  Nation- 
al Bank  of  Kansas  City  v.  Guardian  Trust 
Co.,  187  Mo.  494,  86  S.  W.  109,  70  L.  R.  A. 
79,  the  defense  of  ultra  vires  should  not,  as 
a  general  rule  prevail,  whether  interposed 
for  or  against  a  corporation,  when  it  would 
not  advance  Justice,  but,  on  the  contrary 
would  accomplish  a  legal  wrong;  that  the  de- 
fense is  never  sustained  out  of  regard  for  a 
defendant,  but  only  where  an  imperative 
role  of  public  policy  requires  it;  that  a  con- 
tract merely  in  excess  of  the  power  granted 
to  a  private  corporation,  but  which  is  not  ex- 
pressly forbidden  either  by  Its  charter  or  the 
general  statutory  law,  is  binding  on  the  com- 
pany on  the  principle  of  estoppel,  bo  that  it 
cannot  be  avoided  by  the  corporation  as  ultra 
vires  without  a  return  of  the  consideration 
received,  if  it  has  been  fully  performed  by 
tlie  one  party  and  its  consideration  received 
by  the  corporation.  In  line  with  this  deci- 
sion of  oar  Supreme  Court  are  the  cases  of 
Cass  County  v.  Mercantile  Town  Mnt  Ins. 
Co.,  188  Mo.  1,  88  S.  W.  237;  Kansas  City  ex 
rel.  V.  Schroeder,  196  Mo.  281,  93  S.  W.  405; 
Adams  V.  Farmers'  Mut.  Ins.  Co..  115  Mo. 
App.  21,  90  S.  W.  747. 


In  the  Cass  County  Case,  supra,  our  Su- 
preme Court,  referring  to  the  case  of  City 
of  Ooodland  v.  Bank,  74  Mo.  App.  365,  ap- 
proves the  statement  found  in  that  case,  to 
the  effect  that  the  courts  of  our  state  have 
repeatedly  declared  that  a  violation  of  a 
charter  cannot  be  taken  advantage  of  collat- 
erally or  incidentally,  but  only  on  a  direct 
proceeding  Instituted  for  that  purpose,  and 
adds  that  it  has  further  been  declared  by 
our  courts  that  In  a  collateral  proceeding  to 
declare  the  ultra  vires  acts  of  a  trading  cor- 
poration void,  It  must  be  shown  to  be  the 
intention  of  the  charter,  as  gathered  from  its 
terms,  not  only  to  restrict  the  business  of 
the  corporation  to  certain  things,  but  In  ad- 
dition to  declare  that  when  it  exceeds  these 
restrictions,  the  act  should  be  void.  "If," 
says  the  court  Goc.  dt.  188  Mo.  15,  86  S.  W. 
241),  "such  intention  does  not  exist  in  the 
charter,  the  state  alone  can  question  such 
acts  as  ultra  vires,  except  when  the  contract 
is  against  public  policy  or  good  morals." 

Without  going  further  into  a  discussion 
or  citation  of  authorities,  it  is  sufficient  to 
say,  as  to  the  case  at  bar,  that  it  presents  no 
merit  whatever,  and  is  «o  obviously  an  at- 
tempt, under  a  plea  of.  ultra  vires,  to  perpe- 
trate a  fraud,  that  no  court  would  twist  a 
salutary  rule  underlying  the  doctrine  of  ul- 
tra vires  into  such  a  vicious  use  as  to  allow 
a  defendant  corporation  to  escape  from  lia- 
bility on  a  contract  of  which  it  has  enjoyed 
and  still  retains  the  benefits.  It  is  in  evi- 
dence tliat  the  corporation  defendant  is  com- 
posed of  but  three  stockholders;  but  three 
men  are  named  as  stockholders  in  the  arti- 
cles of  incorporation,  and  while  the  record 
is  silent  as  to  whether  any  new  parties  have 
come  in,  the  fact  of  ownership  of  the  stock, 
once  shown  to  exist,  and  nothing  to  the  con- 
trary appearing,  carries  the  presumption  that 
it  still  exists.  Bank  v.  Trust  Co.,  supra,  187 
Mo.,  loc.  cit  525,  86  S.  W.  109,  70  £/.  R.  A. 
79.  The  corporation  or  directors  bad  but  one 
meeting,  yet  have  carried  on  business  for 
over  three  years,  in  the  active  management 
of  which  every  one  of  them  participated.  Yet 
counsel  for  defendant  does  not  hesitate,  at 
the  trial,  to  object  to  the  note,  on  the  ground 
that  it  does  not  appear  tliat  the  board  met 
and  authorized  its  execution.  It  is  one  of 
these  very  stockholders,  himself  an  officer, 
who  signed  the  contract  extending  time  of 
payment  of  the  notes,  who  ventures  to  set 
up,  by  affidavit,  the  want  of  power  to  do 
what  he  did.  If  he  had  no  authority  from 
his  company  to  sign  this  supplemental  agree- 
ment, and  on  the  faith  of  it  obtained  an  ex- 
tension of  time  of  payment  of  the  notes,  be 
committed  a  fraud.  We  absolve  this  treas- 
urer from  any  such  charge;  for  beyond  all 
question  bis  act  was  valid  and  within  his  au- 
thority, as  was  the  act  of  the  president  in 
signing  the  note.  All  the  stockholders,  all 
the  directors,  every  officer,  were  privy  to  the 
whole  transaction,  two  of  them  active  agents 
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In  it  His  zeal  should  not  have  led  the  treas- 
urer into  slenlng  the  affidavit 

Even  if  the  transaction  be  considered  a 
conditional  sale  on  the  part  of  plaintiff,  the 
right  of  defendant  In  such  case,  to  become 
the  absolute  owner  of  the  patents  and  of  the 
tods  became  absolute  upon  compliance  upon 
Its  part  with  the  terms  of  the  contract 
These  are  rights  of  which  no  act  of  plaintiff 
could  divest  It  and  which,  In  the  absence  of 
any  stipulation  in  the  contract  restraining 
it  defendant  could  transfer  by  sale  or  mort- 
gage. Upon  the  performance  of  the  condi- 
tion of  the  sale,  the  title  to  the  property 
would  vest  in  the  vendee,  or,  in  the  event 
that  he  has  sold  or  mortgaged  it  in  his  ven- 
dee or  mortgagee,  without  further  bill  of  sale 
— ^vest  so  completely  that  he  could  maintain 
replevin  to  recover  possession.  WlUiston  on 
Sales,  I  331,  citing  and  quoting  Carpenter  v. 
Scott  18  R,  I.  477,  loc.  dt  479. 

It  may  be  tliat  by  electing  to  sue  on  the 
notes  plaintiff  would  cut  himself  off  from  any 
right  to  recover  either  the  letters  patent, 
tools,  or  machinery.  Upon  this  we  express 
no  opinion,  as  it  involves  a  view  of  the  con- 
tract not  presented  to  us  nor  to  the  learned 
trial  court  At  all  events  the  plaintiff,  upOn 
his  part  has  fully  performed  the  contract  so 
far  as  the  real  consideration  of  these  notes 
was  concerned;  that  is,  be  lias  turned  over 
to  defendant  corporation  the  sole  and  exclu- 
sive right  of  sale  of  washboards  under  his 
letters  patent  Undoubtedly  the  right  to  sell 
washboards  is  within  the  corporate  right  of 
the  defendant  company,  and  defendant  bad 
that  ezdnsive  right  by  virtue  of  the  contract 
ever  since  that  right  was  granted  to  it  by 
the  contract  which,  until  assignment  of  the 
letters  patent  constituted  defendant  sole  li- 
censee to  sell  the  patented  articles.  That  de- 
fendant could  not  Itself  manufacture  them 
would  not  impair  its  right  to  their  exclusive 
sale. 

We  hold  that  there  has  been  such  a  com- 
plete cormpliance  with  this  contract  on  the 
part  of  plaintiff  that  this  defendant  repre- 
sented as  It  was  in  the  whole  transaction  by 
all  of  its  stopkholders,  and  all  of  Its  officers, 
and  all  of  its  directors,  and  liaving  enjoyed 
all  the  benefits  thereof,  cannot  at  this  late 
day,  and  for  the  first  time,  when  called  on 
to  pay,  dalm  lack  of  corporate  authority  to 
enter  Into  the  contract  Such  a  defense  in 
such  a  case  is  so  redolent  of  fraud  that  it 
will  not  be  tolerated.  The  defense  in  this 
case  is  so  flimsy,  and  the  appeal  so  lacking 
In  merit  that  if  we  had  been  asked  to  im- 
pose the  statutory  penalty  for  prosecuting 
a  vexatious  appeal,  we  would  have  been  very 
much  inclined  to  do  so. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

NORTONl  and  CAULFIELD,  ^J.,  concur. 


HAWVER  V.  SPRINGFIELD  TRAC- 
TION CO. 
(Springfield  Court  of  Appeals.    Missouri.    Feb. 
6,  1911.) 

1.  Afpeai.  and  Ebbob  (S  979*)— DiscBETioir 
OF  Tbial  Coubt— Gbantino  New  Tbial. 

Discretion  in  granting  one  new  trial,  where 
the  weight  of  the  evidence  is  involved,  will 
not  be  interfered  with  on  appeal  unless  abased. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3871-3873;  Dec  Dig.  8 
979.»] 

2.  NBW  TbIAI,  (I  72*)— iNBOmoiKKOT  OF  Bti- 
DKNCX. 

In  an  action  against  a  street  car  company 
for  damages  caused  by  colliding  with  plaintiff's 
automobile,  grant  of  new  trial  on  the  ground 
that  the  verdict  for  defendant  was  against  the 
weight  of  the  evidence  held  not  an  abuse  of  dis- 
cretion. 

fBJd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §|  146-148;   Dec.  Dig.  i  72.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;   James  T.  Neville,  Judge. 

Action  by  A.  W.'  Hawver  against  the 
Springfield  Traction  Company.  From  an  or- 
der granting  a  new  trial  on  the  ground  that 
the  verdict  for  defendant  was  against  the 
weight  of  the  evidence,  defendant  appeals. 
Affirmed. 

Delaney  &  Delaney,  for  appellant  Mann, 
Johnson  &  Todd,  for  respondent 

NIXON,  P.  J.  This  case  is  here  on  an 
appeal  by  defendant  from  an  order  of  the 
circuit  court  of  Greene  county  granting' 
plaintiff  a  new  trial  on  the  ground  that  the 
verdict  of  the  Jury  in  favor  of  defendant 
was  against  the  weight  of  the  evidence. 

The  petition  charges  that  plaintiff  while 
operating  his  automobile  on  South  street 
in  the  dty  of  Springfield,  Mo.,  and  while 
attempting  to  get  from  South  street  into 
Pickwick  street  (or  alley),  stopped  his  ma- 
chine on  the  east  side  of  South  street  with 
the  rear  wheels  across  the  track  of  the  de- 
fendant's street  railroad  to  permit  certain 
vehides  to  pass  out  of  Pickwick  alley;  and 
while  in  said  position,  exerdslng  due  care 
on  bis  part  the  servants  of  the  defendant 
In  charge  of  one  of  its  street  cars  negli- 
gently ran  upon  and  greatly  damaged  said 
automobile,  whed  said  servants  saw,  or  by 
the  exercise  of  ordinary  care  might  have 
seen,  said  automobile  standing  on  said  track 
in  time  to  have  avoided  a  collision  by  stop- 
ping said  car.  The  prayer  is  for  damages  in 
the  sum  of  $700. 

The  testimony  of  the  plaintiff  was  that  he 
conducted  a  Jewelry  store  on  South  street, 
located  a  short  distance  from  the  intersec- 
tion of  South  street  and  Pickwick  alley;  that 
on  the  morning  in  question  he  came  north  on 
South  street  in  bis  automobile,  and  stopped 
the  machine  in  front  of  his  store,  went  into 
the  store,  came  out  and  looked  down  South 
street  for  cars,  an^  saw  none,  though  one 
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could  Bee  about  3  blocks;  that  be  Intended 
to  go  Into  Pickwick  alley  and  backed  his 
machine  some  30  feet  south;  that  this  alley 
was  narrow — 15  feet  wide  between  the  curbs, 
and  only  10  feet  wide  between  the  gutters 
where  Ui»  water  runs  down  into  the  gut- 
ter at  each  side" — and,  as  two  vehicles  were 
coming  down  the  alley  toward  South  street, 
he  stopped  and  waited  two  or  three  min- 
utes; that  the  front  of  his  machine  was 
turned  toward  the  northeast;  that  the  space 
between  the  east  curb  on  South  street  and 
the  east  rail  of  defendant's  track  was  17 
feet  7  inches,  and  that  his  automobile  was 
11  feet  6  inches  In  length;  that  the  left 
back  wheel  was  on  the  east  rail  of  the  track; 
that  as  the  second  vehicle  was  emerging 
from  the  alley  Into  South  street,  the  street 
car  struck  the  back  of  his  automobile,  an 
1,800-pound  machine,  smashing  the  body, 
wrecking  the  frame,  wrenching  two  of  the 
wheels  and  demolishing  one,  ruining  the 
tire  or  casing,  breaking  one  spring,  and 
smashing  the  lamps,  as  they  were  Jammed 
Into  a  buggy;  that  the  force  of  the  impact 
moved  the  automobile  clear  around — ^25  'or 
30  feet — 80  that  it  faced  southeast  after  the 
collision. 

B.  Li.  Maurice,  a  witness  for  the  plalntlfF, 
testified  that  he  was  in  front  of  his  store 
on  South  street  some  200  or  300  feet  south 
of  Pickwick  alley,  and  gave  substantially 
the  same  evidence  as  to  the  position  of  the 
automobile,  and  stated  that  when  the  street 
car  was  within  about  75  feet  of  the  automo- 
bile he  was  watching  it  (the  street  car),  and 
noticed  there  was  no  slack  in  the  speed. 

Dr.  J.  C  Matthews,  called  on  behalf  of 
the  plaintiff,  testified  that  when  the  street 
car  was  200  or  230  feet  from  the  back  end 
of  the  automobile,  the  motorman  sounded 
a  vigorous  alarm ;  that  the  street  car  was 
then  running  8  or  0  miles  an  hour  and 
never  slacked,  and  he  saw  there  would  be 
a  collision. 

Orley  Hawver,  for  the  plaintiff,  stated  that 
be  had  bad  experience  in  running  automo- 
biles and  had  studied  and  observed  to  see 
bow  fast  street  cars  were  going,  and  be  tes- 
tified that  he  saw  the  car  In  question  ap- 
proaching the  point  of  collision  and  that 
it  was  exceeding  7  or  8  miles  an  hour;  that 
South  street  along  the  block  In  question 
la  practically  level,  and  that  a  car  running 
at  said  rate  of  speed  can  be  stopped  within 
30  to  35  feet 

Defendant  offered  the  testimony  of  two 
witnesses.  That  of  E.  T.  Munler  went  only 
to  the  question  of  the  damage  done  to  the 
automobile.  The  other  witness  in  his  dep- 
osition stated  that  he  was  the  motorman  on 
the  street  car  in  question;  that  he  first 
saw  the  automobile  when  he  was  60  feet 
from  It  and  that  it  was  about  8  feet  from  the 
east  rail  of  the  car  tracks;  that  when  he 
was  30  feet  from  the  automobile.  It  backed 


onto  the  track,  and  that,  to  prevent  a  col- 
lision, he  "reversed  the  street  car  and  ap- 
plied the  brakes";  that  his  car,  when  60 
feet  from  the  automobile,  was  moving  at  the 
rate  of  about  2  miles  an  hour — going  very 
slow;  that  his  car  moved  about  6  or  S  feet 
after  the  collision,  and  that  he  applied  the 
brakes  and  did  everything  In  his  power  to 
stop  before  the  collision  occurred;  that  the 
brakes  and  appliances  were  all  in  good  shape 
and  the  tracks  were  dry. 

The  law  Is  that  W)urts  have  large  discre- 
tionary powers  In  granting  one  new  trial 
under  the  statute  (section  725,  Rev.  St  1899 
[Ann.  St  1906,  p.  715]),  especially  where  the 
weight  of  the  evidence  is  Involved,  and  an 
appellate  court  will  not  Interfere  with  such 
discretion  unless  it  appears  to  have  been  un> 
wisely  exercised — so  unwisely  as  to  amount 
to  an  abuse  thereof.  Johnson  v.  Grayson 
(Mo.  Sup.)  130  S.  W.,  loc.  cit  676,  and  cases 
cited;  Dent  v.  Springfield  Traction  Co.,  145 
Mo.  App.,  loc.  cit  66,  129  S.  W.  1014.  We 
have  given  a  fair  statement  of  the  evidence 
adduced  at  the  trial  and  there  Is  an  entire 
absence  of  anything  that  would  lead  an  ap- 
pellate court,  under  the  authorities  cited, 
to  hold  that  the  trial  court  in  tbls  case  so 
abused  the  discretion  accorded  It  as  to  war- 
rant a  reversal.  The  Judgment  Is  therefore 
affirmed.    All  concur. 


NELSON  v.  ALPORT  et  al. 

(Kansas  City  Court  of  Appeals.     Missoari. 
Jan.  30, 1911.) 

L  Appeal  a.rd  Erbob  (|  274*)— Exoeftioks 

Below— SumciENCT. 

Where  plaintiff  actually  introduced  or  offer- 
ed to  introauce  specific  evidence  on  a  plea  in 
al>atement  and  on  a  trial  of  sncii  piea  the  evi- 
dence was  stricken  oat,  and,  the  plea  l>eing  over- 
ruled, plaintiff  "offered  the  same  evidence  as 
he  had  offered  on  the  plea,"  an  exception  by 
defendant  to  the  ruling  of  ttie  court  "in  admit- 
ting said  evidence"  did  not  present  for  review 
any  error  in  the  mode  of  offering  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1631-1645;  Dec.  Dig.  { 
274  ;•   Trial,  Cent  IMg.  f  258.] 

2.  Appeal  anu  Erbob  (J  691*)  —  Record — 

Evidence. 

Appeilant;  to  obtain  a  review  of  rulings  of 
the  court  admitting  testimony,  must  incorporate 
the  evidence  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2900;    Dec.  Dig.  J  691.*] 

8.  Appeal  and  Errob   (S   663*)  —  Record  — 

Conclusiveness. 

Where  plaintiff,  on  the  trial  of  the  merits 
offered  the  evidence  which  he  had  previously 
offered  on  a  trial  of  a  plea  in  abatement,  and 
such  mode  of  offer  was  not  objected  to,  a  formal 
recital  in  the  bill  of  exceptions  that  it  con- 
tained all  the  evidence  when  in  fact  it  did  not 
contain  the  evidence  offered  on  the  plea  was 
not  controlling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  2853-2855;  Dec.  Dig.  { 
663.*) 
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4.  Appeal  and  Bbbob  (t  206*)  —  Questions 
Reviewable— Rdlings  oir  Evidence. 
A  party  objecting  to  the  form  of  ottenng 
evidence  must  object  to  the  offer,  and  an  excep- 
tion following  the  admission  of  the  evidence  Is 
not  alone  sufScient 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1142,  12^1^;  Dec. 
Dig.  i  20a*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  John  G.  Park,  Judge. 

Action  by  William  R.  Nelson  against  Ber- 
nard Alport  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

T.  A.  Frank  Jones,  for  appellants.  Doug- 
lass &  Watson,  for  respondent 

ELLISON",  J.  This  action  Is  for  unlawful 
detainer,  and  was  begun  before  a  Justice  of 
the  peace.  It  was  removed  to  the  circuit 
court  of  Jackson  county  by  certiorari,  where 
judgment  was  rendered  for  the  plaintiff. 
When  the  case  reached  the  circuit  court,  a 
plea  in  abatement  was  filed,  setting  up  that 
the  same  matter  was  then  pending  in  anoth- 
er action  in  that  courL  A  trial  was  had  on 
the  plea  in  abatement.  The  record  shows 
that  the  plaintiff  Introduced  evidence  on  that 
trial,  but  on  verbal  motion  of  defendant  it 
was  stricken  out;  the  court  holding  that  it 
was  applicable  to  the  merits,  but  not  to  the 
plea  in  abatement  Plaintiff  then,  in  addi- 
tion, stated  to  the  court  In  detail  .what  he 
could  prove  and  offered  to  prove  it  but  the 
court  refused  the  offer.  A  finding  was  nev- 
ertheless made  for  plalntiCC,  based,  we  pre- 
sume, upon  the  Insufficiency  of  the  evidence 
of  defendant  to  support  his  plea.  The  record 
shows  that  the  case  was  then  immediately 
taken  up  on  the  merits  and  judgment  ren- 
dered for  the  plaintiff. 

On  this  appeal  all  question  as  to  the  plea 
in  abatement  is  withdrawn,  and  the  ground 
for  reversal  Is  that  there  Is  no  evidence  up- 
on which  to  base  the  judgment  on  the  mer- 
its. The  sole  ground  for  this  contention  is 
the  wording  of  the  bill  of  exceptions,  which 
in  this  respect  reads  as  follows:  "The  case 
coming  on  for  trial  now  upon  the  merits,  the 
Jury  is  waived  by  agreement  between  the 
parties,  and  the  plaintiff  offered  the  same  ev- 
idence as  he  offered  on  the  plea  In  abatement, 
which  evidence  the  court  admits,  and  the  find- 
ing and  judgment  are  for  the  plaintiff  for 
the  possession  of  the  property.  To  which 
action  and  ruling  of  the  court  In  admitting 
said  evidence  the  defendants  then  and  there 
at  the  time  duly  excepted."  Defendant  in- 
sists that  without  the  evidence  of  what  plain- 
tiff offered  to  prove  in  the  trial  on  the  plea 
In  abatement  there  is  nothing  to  support  the 
judgment  And  he  contends  that  that  evi- 
dence cannot  be  considwed  for  the  reason 
that  It  was  never  actually  given — that  it 
never  materialized  further  than  a  mere  of- 
fer to  prove.  The  sole  question  presented  Is 
whether  the  record  sustains  defendant's  view. 


We  think  it  does  not  The  case  had  Just 
been  beard  on  the  plea  in  abatement  Evi- 
dence was  actually  introduced  by  plaintiff, 
and  then  stricken  out  There  was  then  set 
out  a  detailed  statement  purporting  to  recite 
facts,  which  plaintiff  offered  to  prove,  and 
the  court  refused  the  offer.  Then  immedi- 
ately on  entering  on  the  trial  of  the  merits 
plaintiff  offered  the  same  evidence  he  had 
offered  on  the  plea  in  abatement,  which  evi- 
dence the  court  admitted.  The  record  shows 
that  defendant  excepted  to  the  "ruling  of  the 
court  in  admitting  said  evidence."  Here, 
then,  is  a  record  stating  that  the  court  ad- 
mitted the  evidence  which  had  before  been 
set  out  in  an  offer  In  the  trial  of  the  plea 
in  abatement  No  objection  or  exception  was 
made  to  the  offer.  The  only  exception  was 
to  the  "evidence."  There  is  no  doubt  but 
that  the  offer  of  evidence  as  set  out  in  the 
offer  In  the  trial  of  the  plea  in  abatement 
was  taken  by  the  parties  as  the  actual  evi- 
dence, defendant  excepting  to  the  admissibil- 
ity of  the  evidence. 

That  we  have  the  correct  view  is  shown  by 
the  motion  for  new  trial.  There  defendant 
does  not  give  any  intimation  of  the  point 
presented  here.  The  causes  stated  in  the 
motion  are  the  usual  ones,  that  the  court 
erred  in  admitting  Incompetent  immaterial, 
and  Irrelevant  evidence ;  and  because  the 
Judgment  of  the  court  Is  against  the  evidence 
and  the  weight  of  the  evidence,  etc.  If  we 
should  be  wrong  in  stating  that  the  record, 
taken  in  entirety,  shows  that  the  parties 
took  the  evidence  offered  as  and  for  that 
actually  Introduced,  defendant  would  still 
fail  In  his  point ;  for  It  is  plain  as  language 
can  make  it  that  the  evidence  offered  was 
actually  admitted.  If  it  does  not  appear  In 
the  bill  of  exceptions,  it  can  only  hurt  tilm 
whose  duty  It  was  to  preserve  It  and  that 
Is  defendant  If  It  was  actually  admitted 
and  defendant  excepted  to  Its  being  admit- 
ted, it  must  have  been  omitted  from  the 
transcript  by  defendant  We  do  not  regard 
the  formal  closing  of  the  bill  of  exceptions 
as  to  its  being  all  the  evidence  as  Infiuencing 
any  other  construction  of  the  record  than  we 
have  given. 

It  will  also  be  observed  that  defendant  did 
not  object  to  the  offer  made  by  plaintiff.  He 
should  have  objected  and  stated  the  grounds 
of  his  objection.  An  exception  alone  is  not 
sufficient 

Judgment  affirmed.    All  concur. 


KIMBLE  V.   McDERMOTT  et   al. 

(Kansas  City  Conrt  of  Appeals.    Missouri. 

Jan.,   1011.) 

1.  Principal  and  Agent  ({  184*)— Persons 
Liable— Agent. 

Where  defendant's  act  in  seizing  property, 
as  to  which  there  was  a  contract  between  plain- 
tiff and  defendant's  wife,  was  tortions  and  un- 
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Jtffitifiable,  x«pIeTin  win  He  against  defendant, 
tboagh  be  only  acted  aa  agent  for  his  wile. 

[Bd.  Note. — For  other  cases,  see  Principal  and 
Agent.  Dec.  Dig.  }  184.*] 

2.  PKlWCIPAr,  AND   Aqent  (j   184*)— Pebsohs 
Liable — ^Agents. 

An  agent  is  not  liable  to  replevin,  if  his 
possession  is  in  good  faith. 

[M.  Note. — For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  |  184.«] 

3.  Replkvih  (I  10*)— Possession  of  Defend- 

A3TT— EVIDENOE. 

Where  defendant's  act  in  seizing  liay  was 
tortioas,  and  when  replevined  the  wagon  was 
standing  where  it  was  left  two  days  previous, 
without  change  in  its  location,  the  evidence  was 
sufficient  to  show  that  defendant  was  in  posses- 
sion of  the  property,  so  that  replevin  would  lie. 
[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  i  81 ;   Dec.  Dig.  i  10.*] 

Appeal  from  Circuit  Court,  Bates  County; 
C.  A.  Denton,  Judge. 

Replevin  by  George  R.  Kimble'  against  E3d 
McDermott  and  others.  From  a  judgment 
for  plalntltr,  defendants  appeal.    Affirmed. 

Thomas  J.  Smith,  for  appellants.  J.  S. 
Brierly,  C.  W.  Sloan,  and  D.  C.  Chastain,  for 
respondent. 

BROADDUS,  P.  J.  This  Is  a  suit  In  re- 
plevin Instituted  In  a  justice  court.  An  ap- 
peal was  taken  from  the  Judgment  of  that 
court  to  the  circuit  court,  where,  on  trikl 
anew,  the  plaintiff  recovered,  and  the  defend- 
ant Ed  McDermott  appealed. 

It  appears  from  the  evidence  that  Mrs. 
McDermott  was  the  owner  of  a  farm  in  Cass 
county,  which  she  leased  for  a  time  to  plain- 
tiff. Among  the  stipulations  in  the  lease,  It 
was  provided  that  plaintiff  should  cut  the 
first  crop  of  hay  produced  on  the  farm  In 
proper  season,  care  for  it  properly,  and  de- 
liver In  alternate  loads,  direct  from  the  field, 
the  one-half  by  weight  to  the  lessor  on  her 
premises,  as  directed.  Mrs.  McDermott,  aft- 
er the  making  of  the  lease,  had  scales  for 
weighing  erected  on  her  farm,  but  not  upon 
that  part  leased.  About  the  23d  of  June, 
1910,  plaintiff  began  the  delivery  of  the  hay 
mentioned,  after  having  it  weighed  upon 
said  scales.  The  defendant  EMward  McDer- 
mott acted  as  the  agent  of  his  wife  in  receiv- 
ing the  hay.  These  deliveries  were  con- 
tinued from  time  to  time  until  on  or  about 
the  2d  day  of  July,  when  plaintiff  brought 
two  loads,  one  for  himself  and  one  for  Mrs. 
McDermott,  which  defendant  weighed.  Later 
in  the  day  plaintiff  brought  two  other  loads 
for  weighing  and  delivery,  while  defendant 
was  absent,  but,  coming  soon  afterwards, 
plaintiff  complained  at  being  delayed,  where- 
upon defendant  said  that  if  plaintiff  did  not 
give  him  notice  when  he  was  going  to  make 
a  delivery,  he  might  go  to  Coleman  or  some- 
where else  and  weigh  the  hay.  On  the  fol- 
lowing day  both  Mrs.  McDermott  and  de- 
fendant were  away  from  home,  for  which 
reason  plaintiff  had  two  loads  weighed  at 
C!oleman,  one  of  which  was  delivered  in  Mrs. 


McDermott's  bam.  On  the  nest  day  plaintiff 
with  his  hired  man  came  to  deliver  another 
load  of  bay  in  the  bam.  The  defendant  told 
the  man  to  drive  on  the  scales  and  weigh. 
The  man  stopped  and  said:  "The  hay  has 
been  weighed."  Defendant  then  said:  "IMve 
on  and  weigh,  or  furnish  me  the  evidence  of 
the  weight"  At  this  time  plaintiff,  who  had 
opened  the  gate  leading  to  the  bam,  directed 
his  man  to  unload,  at  which  defendant  again 
asked  him  to  drive  on  the  scales  and  weigh, 
or  furnish  evidence  of  weight  It  was  shown 
that  the  hired  man  said  he  bad  weighed  the 
load  at  Coleman,  and  had  not  yet  weighed 
the  wagon.  Defendant  then  said:  "Tou  can't 
unload  the  hay  Into  the  barn  until  you  weigh 
it,  or  furnish  me  the  evidence  of  weight." 
Defendant  procured  a  lock  and  got  to  the 
gate  before  the  driver  did  and  locked  It  and 
said,  "You  can't  take  the  wagon  and  the  hay 
out"  Defendant  testified  that  plaintiff  said 
to  bis  man,  "Drive  out  John,"  and  he  started 
the  team  towaxds  the  gate;  that  he  said  to 
plaintiff:  "The  contract  don't  allow  you  to 
take  that  hay  out  of  here;  you  have  got  to 
leave  that  here;"  that  he  then  stepped  back 
to  the  scales  and  got  a  lock  and  lodged  the 
gate;  that  then  plaintiff  told  his  man  to  un- 
hook, as  he  wanted  to  take  the  team  out; 
that  he  then  said  to  plaintiff:  "All  right  all 
we  want  Is  the  hay ;"  and  that  he  told  plain- 
tiff he  only  wanted  the  hay,  and  that  he  did 
not  want  the  team  and  wagon.  This  suit 
was  Instituted  on  the  5th  of  July.  The 
return  on  the  writ  does  not  show  that  the 
property  was  taken  from  the  possession  of 
the  defendant,  but  the  evidence  shows  that 
it  was  in  the  same  place  where  it  was  left 
on  the  3d  of  July,  two  days  before,  and  that 
the  hay  was  unloaded  into  the  bam  after  the 
constable  took  possession  of  the  wagon.  On 
the  pleadings  and  evidence,  under  the  direc- 
tion of  the  court  the  Jury  returned  a  verdict 
for  plaintiff,  and  assessed  his  damages  at 
one  cent 

It  is  insisted  by  appellant  as  the  undis- 
puted facts  show,  that  defendant  was  acting 
In  receiving  the  hay  as  the  agent  of  his  wife, 
and,  his  acts  being  within  the  scope  of  his 
agency,  he  was  not  personally  liable  for  them. 
It  Is  held  that:  "When  an  officer  wrongfully 
levies  upon  the  property  of  a  stranger,  be  la 
the  proper  party  defendant  in  an  action  of 
replevin,  even  though  the  property  levied 
upon  be  left  with  a  third  person  as  bailee." 
Talbot  V.  Magee,  Q9  Mo.  App.  347.  In  a  case 
where  the  defendants  were  the  attorneys  en- 
deavoring to  collect  a  claim  agalQst  plaintiff, 
they  recovered  a  Judgment  on  the  claim, 
and  had  It  secured  by  a  chattel  mortgage  on 
a  lot  of  brick,  and  had  the  sheriff  to  take 
possession  of  the  brick  for  their  client  and 
bring  them  to  a  place  designated  by  the  lat- 
ter, and  pile  them  up  outside  of  an  Inclosure 
for  their  client,  It  is  held  that  they  did  not 
render  themselves  personally  liable  for  hon- 
est and  legitimate  service  for  their  client 
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Myers  t.  Ungenfdtcr  A  Hndaon,  SI  Mo.  App. 
251.  In  Talbot  t.  iimgee,  supra,  the  doctrine 
la  alao  annouuced  that:  "Any  peraoa  harlng 
the  nnlawfol  poaaeaalon  of  peraonal  property 
belonging  to  another  la  the  proper  party  from 
whom  to  replevy  it  whether  be  dalma  as 
owner,  agent,  cnatodlan,  trustee,  or  In  anoth- 
er capacity."  But  the  agent  Is  not  liable  if 
his  possession  Is  In  good  faith.  Sncb  la  the 
general  mle.  Cobbey  on  Replevin,  |  431. 
Under  the  dnrnmstanoes  of  this  case,  the  d» 
fendanf  s  act  was  diaracterlzed  by  a  wanton 
disregard  of  the  rights  of  the  plaintiff,  and 
not  within  the  contemplation  of  his  agency, 
and  as  sncb  his  possession  was  not  in  good 
faith. 

It  is  farther  contended  that  there  was  no 
evidence  that  defendant  was  In  possession  of 
the  property  on  the  date  whoi  the  writ  was 
issued;  therefore  the  plaintiff  was  not  en- 
titled to  recover.  Bat  appellant  is  mistaken. 
The  wagon  was  standing  In  the  lot  where  it 
was  left  two  days  previonsly,  and,  as  there 
had  been  no  change  in  its  location,  there 
could  have  been  no  actnal  change  in  sncb 
possession,  or  tliat  any  other  person  was  de- 
taining It  Upon  defendant's  own  testimony, 
bis  act  was  tortious  and  nnjnstifiable,  and 
plaintiff  had  no  peaceable  remedy  other  than 
a  resort  to  the  courts. 

Finding  no  error,  the  canse  la  affirmed. 
All  concur. 


BN6EI<  V.  POWELIi  et  aL 

(Kansas  City  Court  of  Appeals.    MiaBooiL 

Jan..  1011.) 

1.  Venoob  and  Pubchaseb  (I  338*)— DanciT 

IN  ACBKAGK— RiOBTB  OP  PUBCHABER. 

On  a  sale  of  land  equity  will  relieve  against 
frandnlent  representations  or  mistake  aa  to 
qaantity. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrcbaaer,  Dec  Dig.  i  838.*] 

-2.  Equitt  (I  6*)— JuBiSDicnoN— Mistake. 

Eqait7  relieves  against  nuatake  of  one  or 
both  parties  to  a  written  agreement  which 
would  defeat  the  real  agreement. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  I  e.1 

JS.  Eqottt  (J  8*)— JuBisDicnojf— Gbounds. 

Equity  jorisdiction  depends  upon  existence 
jot  equitable  interest  and  inadequacy  of  legal 
remedies. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  il  7-12;   Dec.  Dig.  |  3.*] 

4.  VXNDOB   A]TD  PUBCHASEB  ()  341*)— DDICIT 

IN  AcBEAOE— Evidence. 

One  suing  for  a  deficit  in  the  acreage  of 
land  sold  him  conld  show  agreement  for  the 
sale  and  the  vendors'  representations  made 
wben  and  liefore  the  contract  and  deed  were 
made,  where  the  deed  descrit>ed  an  irregular 
tract  and  recited  an  acreage  larger  than  a  sub- 
sequent survey  disclosed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrcbaser,  Dec.  Dig.  f  341.*] 

5.  Evidence  (g  213*)— Otfeb  to  Comfbokise. 

One  stiing  for  a  deficit  in  the  acreage  of 
land  could  not  show  that  defendants'  grantor 
offered  to  settle  if  defendants  would  release  him. 


Imt  that  defendants  refnaed  to  do  so  nnless  le- 
Imbarsed  for  legal  expense. 

[Ed.  Note. — For  other  case^  see  Evidence, 
Cent.  Dig.  f  745;  Dec.  Dig.  i213L*] 

&  Bvidkkcb  (1 213*)— Offebs  to  CoMPaoiaaK. 
Dedaration  that  evidence  tendine  to  show 
an   offer   to  compromise   was  not  offered    for 
tiiat  porpose  does  not  render  it  competent. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  213.*] 

Appeal  from  Circuit  Court  Livingston 
County;  Arch.  B.  Davis,  Judge. 

Action  by  George  Engel  against  Robert  F. 
Powell  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals^  Reversed  and  re- 
manded. 

J.  H.  Domy,  for  appellant  Percival  Birch 
and  W.  M.  WilUama,  for  respondents. 

BBOADDUS,  P.  J.  Thia  is  a  snit  in 
equity  wherein  plaintiff  eetia  to  recover  for 
the  deficiency  of  16.13  acres  of  land,  the  dif- 
ference between  the  actual  amonnt  purchas- 
ed and  tliat  conveyed  by  defendants  to  the 
plaintiff.  For  convenience  we  will  denom- 
inate defendants  as  synonymous  with  that  of 
defendant 

On  the  20th  day  of  January,  1908,  and  for 
a  period  of  nine  years  prior  thereto,  the  de- 
fendant was  the  owner  of  a  tract  of  land 
situated  partly  in  Howard  and  partly  In 
Charlton  county,  on  which  date  by  a  written 
contract  he  sold  to  plaintiff,  and  in  wlilch 
the  land  was  described  as  follows:  "All  that 
part  of  the  northwest  quarter  of  section  27 
lying  west  of  the  county  road  leading  from 
Glasgow  to  Salisbury;  also  the  south  half 
of  the  northeast  quarter  of  section  28,  and 
the  northeast  quarter  of  the  northeast  quar- 
ter of  section  28,  all  in  township  S2,  range 
17,  containing  ^i5.84  acres."  In  the  deed 
8ut)sequently  made  by  defendant  conveying 
the  land  to  plaintllf,  the  land  is  descrit)ed  as 
follows:  "All  the  south  half  of  the  northeast 
qnarter,  and  the  northeast  quarter  of  the 
northeast  qnarter,  of  section  28,  and  all  that 
t>art  of  the  northwest  quarter  of  section  27 
which  lies  west  of  the  public  road  leading 
from  Salisbury  to  Glasgow,  all  In  township 
52,  range  17,  reserving  a  right  of  way  along 
the  northern  boundary  of  the  above  land  lead- 
ing to  the  land  now  owned  by  G.  Nellesen,  and 
being  the  same  tract  of  land  acquired  by  party 
of  the  first  part  by  deed  from  Wm.  R  White 
and  wife,  dated  February  16,  1899,  recorded 
in  Book  56,  at  page  218,  Deed  Records  of 
Howard  County,  Missouri,  and  containing  in 
all  250.84  acres."  The  defendant  had  placed 
the  Und  in  the  hands  of  a  real  estate  agent 
for  sale,  listing  it  at  256  acres  at  $65  per  acre, 
and  both  defendant  and  tils  agent  repre- 
sented to  plaintiff,  who  it  appears  relied  up- 
on such  representations,  that  the  tract  con- 
tained said  number  of  acres.  The  plaintiff 
at  one  time  asked  defendant  if  he  knew  ex- 
actly how  much  land  he  had  in  the  farm,  to 
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TThich  d^endant  replied  that  It  contained 
2X  acres  with  a  fraction  more  or  leas,  but 
tliat  tbe  fraction  did  not  amount  to  as  much 
M  one  acre.     It  was  shown  that  plaintiff 
lived  In  another  county  and  was  practically 
nnacqualnted  with  the  land,  although  he  had 
seen  it  twice  before  be  bought  it    It  will  be 
seen  by  the  description  that  the  tract  was 
irregular  In  shape.    In  the  negotiations  which 
led  op  to  the  purchase  and  sale  of  the  land, 
the  defendant  fixed  his  price  at  $65  per  acre; 
the  plaintiff  offering  to  pay  him  $60  per  acre. 
It  was  Anally  agreed  that  they  would  split 
the  difference  in  the  offering  and  selling 
price,  and  the  price  was  fixed  at  $62.50  per 
acre.    At  the  time  of  writing  the  contract, 
defendant  produced  the  deed  from  his  gran- 
tor which  gave  the  number  of  acres  of  the 
land  as  255.84.    At  the  time  the  deed  was 
executed  on  the  13th  day  of  February,  1908, 
at  the  direction  of  the  defendant,  the  consid- 
eration in  money  and  a  note  for  $3,500  was 
paid  over  to  defendant's  wife.    In  March  fol- 
lowing, plaintiff  went  into  possession  of  the 
land  and  began  to  make  improvements.    In 
the  following  December,  when  he  received 
his  receipts  for  taxes  [>ald  on  the  land,  he  as- 
certained that  one  called  for  113  acres  in 
Charlton  county  and  one  for  133  acres  in 
Howard  county,  making  a  total  of  246  acres. 
Afterwards  he  caused  it  to  be  surveyed  and 
ascertained  that  there  were  only  239.71  acres 
in  aU.    The  plaintiff  offered  to  prove  that  his 
attorney  went  to  see  Mr.  White,  the  person 
from   whom   defendant  had  purchased  the 
land,  and  that  White  offered  to  pay  $750  in 
settlement  of  the  matter,  provided  defend- 
ant would  consent  to  release  him,  but  that 
defendant  refused  his  consent  to  such  settle- 
ment xmlesB  White  would  also  pay  him  $50, 
the  amount  of  a  debt  which  he  had  incurred 
in  consulting  his  lawyer.    This  offer  was  re- 
fused by  the  court    The  court  also  struck 
out  from  the  evidence  all  prior  and  contem- 
poraneous   agreements    and    representations 
made  by  defendant  as  to  the  number  of  acres 
in  the  tract  of  land.    The  contract  has  no 
mpulation  as  to  the  value  of  the  land  per 
acre,  but  recites  a  total  consideration  of  the 
sum  of  $16,000.    It  also  appeared  that  de- 
fendant did  not  himself  know  there  was  a 
deficit  in  the  number  of  acres  in  the  tract  at 
the  time  he  made  the  deed  to  plaintiff.    The 
plaintiff  alleges  and  shows  the  insolvency  of 
the  husband  and  makes  his  wife  a  party  to 
the  proceedings  for  the  purpose  of  reaching 
the  property  she  received  as  a  gift  from  her 
bosband.     The  action   Is  not  based  on   a 
breach  of  warranty,  but  upon  the  ground 
that  the  plaintiff  purchased  the  land  on  the 
representation  of  defendant  that  the  tract 
contained  255.84  acres,  and  that  by  mistake, 
oversight  -or  omission  the  deed  conveying  the 
land  to  him   did  not  expressly  warrant  to 
plaintiff  said  number  of  acres.    The  finding 
and  Judgment  were  for  the  defendant  from 
which  plaintiff  appealed. 


In  a  case  at  law  where  the  facts  were  sim- 
ilar to  these,  the  grantee  sued  to  recover 
from  his  grantor  the  value  of  the  deficit  in 
the  land  conveyed.  The  court  held  that:  If 
the  plaintiff  desired  the  deed  to  show  a  sale 
by  the  acre,  or  that  the  tract  was  warranted 
to  contain  a  certain  number  of  acres,  he 
should  have  had  it  expressed  in  the  deed, 
and  that  the  deed  "will  measure  his  rights 
and  liability,  and  the  transaction  will  be  a 
sale  of  the  tract  of  land  described  for  a  stat- 
ed price  in  solldo."  Hendricks  v.  Vivlon,  118 
Mo.  App.  417,  94  S.  W.  818.  And  such  seems 
to  be  the  well-settled  law  of  the  state  in  such 
cases.  But  there  are  numerous  cases  in 
equity  the  courts  afford  a  remedy  where 
there  has  been  fraudulent  representations  or 
mistake  as  to  the  quantity  of  land  in  a  cer- 
tain tract  conveyed.  It  is  held  that:  "False 
statements  and  representations  made  by  the 
vendor,  positively  and  as  of  his  own  knowl- 
edge, as  to  the  number  of  acres  in  a  certain 
tract  of  land,  when  the  tract  is  being  ne- 
gotiated by  the  acre,  are  not  regarded  as  ex- 
pressions  of  opinion,  but  are  considered  state- 
ments of  fact  and  as  such  constitute  fraud." 
Judd  V.  Walker,  215  Mo.  312,  114  S.  W.  979. 
The  opinion  cites  numerous  decisions  of  the 
Supreme  and  appellate  courts  of  the  state 
which  hold  to  the  same  effect  As  the  case 
is  the  last  expression  of  the  Supreme  Court 
on  the^  question,  we  refrain  from  calling  at- 
tention to  any  prior  ones. 

The  courts  of  equity  afford  relief  in  cases 
of  mistake  as  well  as  in  cases  of  fraud. 
Hendricks  v.  Vivlon,  supra.  Equity  affords 
relief  where  the  written  agreement  does  not, 
through  mistake  of  both  or  either  i>arty  to  it 
express  the  real  agreement  Gottfried  v. 
Bray,  208  Mo.  652,  106  S.  W.  639.  In  Ala- 
bama it  is  held  that:  "It  appearing  that  the 
vendor  represented  that  the  tract  contained 
about  25  acres  more  than  it  really  did  con- 
tain, the  mistake  is  so  gross  and  palpable 
that  equity  will  afford  the  vendee  relief  by 
abatement  of  the  purchase  price."  Hodges 
V.  Denny,  86  Ala.  226,  5  South.  492.  In  a 
Kentucky  case  the  facts  were  as  follows: 
"In  the  negotiations  the  vendor  represented 
that  the  land  contained  90  acres,  and  a  sur- 
vey showed  that  quantity.  A  deed  was  given 
containing  90  acres  'more  or  less,'  and  there- 
after it  was  discovered  that  through  an  er- 
ror ii)  calls  the  tract  contained  78  acres,  and 
the  purchaser  sued  in  equity  for  relief 
against  the  deficiency  on  the  ground  of  mis- 
take or  fraud.  Held,  that  a  contention  that 
the  purchaser  got  all  he  bargained  for,  and 
that  there  was  no  loss  of  any  part  of  the 
property,  was  not  pertinent  though  it  might 
be  in  an  action  for  breach  of  warranty,  since 
the  gist  of  the  present  action  was  mistake  or 
fraud."  Hoggs  v.  Bush,  187  Ky.  95,  122  S. 
W.  220.  In  Texas  it  Is  held  that:  "Where 
land  is  sold  by  the  acre,  and  the  parties  are 
under  a  mutual  mistake  as  to  the  quantity 
conveyed,  equity  will  grant  the  purchaser  a 
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proportionate  abatement  of  the  price."  And 
that:  "The  purchaser  Is  not  precluded  by  a 
recital  of  'more  or  less'  in  the  deed  from 
showing,  under  an  allegation  of  fraud  or 
n;iistake,  an  agreement  contemporaneous  with 
the  execution  of  the  deed,  making  the  trans- 
action a  sale  by  the  acre."  Franco-Texan 
Land  Co.  v.  Simpson,  1  Tex.  Civ.  App.  600, 
20  S.  W.  968. 

It  Is  generally  understood  that  equity  ]a- 
rlsdiction  depends  on  two  facts,  the  exist- 
ence of  equitable  interests  and  the  inade- 
quacy of  legal  remedies.  There  can  be  no 
doubt  but  what  plaintiff  has  such  Interest  as 
disclosed  by  the  evidence,  and  that  he  has 
no  legal  remedy.  It  follows,  therefore,  that 
the  court  committed  error  In  striking  out  the 
evidence  as  to  the  agreement  made  between 
plaintiff  and  defendant,  and  the  latter's  rep- 
resentations as  to  the  quantity  of  land  In 
the  tract  conveyed,  made  at  and  prior  to  the 
time  of  the  making  of  the  contract  and  the 
deed  for  the  sale  and  conveyance  of  the  land. 

The  action  of  the  court  In  excluding  the 
evidence  of  what  occurred  when  plaintiff 
was  seeking  to  have  the  matter  in  contro- 
versy settled,  with  White,  the  defendant's 
grantor,  is  approved.  The  declarations  made 
at  the  time  of  the  offer  that  it  was  not  made 
to  show  an  offer  of  compromise,  but  for  the 
purpose  of  showing  that  defendant  was  not 
acting  in  good  faith,  did  not  make  it  i»mpe-' 
tent  evidence.  The  purpose  for  which  it  was 
offered  did  not  render  that  competent  which 
from  Us  nature  was  forbidden  by  the  law. 
Offers  to  compromise  are  universally  held  to 
be  incompetent  evidence  for  all  purposes,  up- 
on the  theory  that  It  would  be  against  public 
policy  to  admit  such  evidence,  as  its  ten- 
dency Would  be  to  encourage  litigation,  and 
thus  prevent  peaceable  settlement 

Under  plaintifTs  allegations  he  was  enti- 
tled to  the  relief  prayed  for.  The  cause  Is 
reversed  and  remanded,  with  directions  to 
enter  judgment  for  the  amount  of  the  de- 
ficiency at  $62.50  per  acre,  and  that  he  have 
the  amount  credited  on  the  note  held  by  the 
wife  for  the  balance  of  the  purchase  money. 
All  concur. 


POWELL  et  al.  v.  CITY  OF  COLUMBIA. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jan.,  1911.) 

1.  Mttnicipai.  Cobpobations  (§  404*)  — 
Change  op  Gbade  of  Street— Evidknce. 
In  an  action  for  damages  for  a  change  of 
^ade  of  a  street,  evidence  that  water  stood  on 
the  street  after  the  improvement,  as  it  had  done 
before,  did  not  prove  special  damages  to  the 
abutting  property,  but  merely  tended  to  lessen 
benefits,  and  its  admission  was  not  erroneous, 
though  special  damages  were  not  alleged. 

[Ed.  Note. — ^For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  H  989-999 ;  Dec.  Dig. 
I  4(54.*] 


2.  Tbial  (I  296*)  — iNSTBUonoNS  — Cube  of 
Ebbob. 

The  error,  if  any,  in  an  instruction  in  an 
action  for  damages  for  changing  the  grade  of  a 
street,  that  the  streets  belong  to  the  owners  of 
the  abutting  property,  subject  to  the  easement 
of  the  city  for  a  highway,  and  that,  under  the 
Constitution,  the  city  may  not  change  the  grade 
of  any  street  until  a  jury  has  ascertained  the 
damages  sustained,  and  such  damages  have  been 
paid,  is  obviated  by  a  charge  that  the  jnry 
should  assess  plaintiff's  damages  at  the  excess 
of  the  market  value  of  his  property  immediate- 
ly before  the  ^radin^  was  commenced,  over  the 
market  value  immediately  after  the  grading  was 
finished,  less  any  special  benefits. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  70&-713;   Dec.  Dig.  §  296.*] 

3.  Municipal  Cobpobations  (S  404*)  — 
Change  of  Obade  of  Street— Damages— 
iNSTBUcnoNS— '  'Peouliab'  '— '  'Special.  ' ' 

An  instruction,  in  an  action  for  damages  for 
change  of  ^ade  of  a  street,  that  the  jury  should 
assess  plaintiff's  damage  at  the  excess  of  the 
market  value  immediately  before  the  grading 
was  commenced,  over  the  market  value  thereof 
immediately  after  the  grading  was  fini^ed,  less 
the  value  "of  any  special  benefits  •  •  • 
which  are  peculiar"  to  the  property,  is  not  er- 
roneous for  the  use  of  the  word  "peculiar," 
which  is  simply  synonymous  with  the  word  "spe- 
cial." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Clent  Dig.  H  989-999;  Dec.  Dig. 
S404.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5236;   vol.  7,  pp.  6569-6370.] 

4.  Municipal  Cobpobations  (J  396*)  — 
Change  of  Grade  of  Stbeets— Damages — 
Special  Benefits. 

The  benefits  that  may  be  considered,  in 
reduction  of  damages  to  abutting  property  by 
a  change  of  grade  of  a  street,  are  only  the  spe- 
cial benefits  conferred  on  the  property  by  the 
grading  of  the  street,  as  distinguished  from  the 
benefits  to  all  the  property  in  the  locality,  and 
not  the  benefits  conferred  by  the  paving  and 
curbing  of  the  street 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i§  945-951;  Dec.  Dig. 
{  396.*] 

Appeal  from  Circuit  Court,  Boone  County ; 
Nick  M.  Bradley,  Special  Judge. 

Action  by  Elizabeth  M.  Powell  and  another 
against  the  City  of  Columbia.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

H.  A.  Collier,  E.  W.  Hinton,  and  W.  H. 
Rothwell,  for  appellant.  Charles  J.  Walker 
and  A.  W.  Walker,  for  respondents. 

BROADDUS,  P.  J.  The  plaintiffs'  action 
Is  to  recover  damages  alleged  to  have  been 
caused  to  their  property  by  the  city  of  Col- 
umbia in  grading  down  the  natural  surface 
of  Paquln  street  to  conform  to  the  establish- 
ed grade.  The  plaintiffs'  property  consist- 
ed of  a  residence  fronting  62  feet  oA  Mat- 
thews street  and  extending  back  along  the 
south  line  of  Paquln  street  166  feet  Plain- 
tiffs' residence  fronts  east  on  Matthews 
street  On  the  west  end  of  the  lot  there  are 
some  fruit  trees  and  a  bam,  where  plain- 
tiffs kept  their  horse  and  vehicle.  Prior  to 
the  grading,  plaintiffs'  access  to  their  bam 
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ma  from  Pagaln  street  The  condltton  of 
tbe  street  after  It  waa  graded  prevented  sach 
access  by  reason  of  tbe  steepness  of  tbe  ap- 
proacb  tbereto,  and  plaintiffs  were  compelled 
to  reach  tbelr  bam  by  entering  tbe  premises 
in  frtAtan  Mattbews  street  Before  tbe 
psTlng  waa  done,  tbere  was  a  sag  In  Paqnln 
street  east  of  tbe  Intersection  of  tbe  two 
streets.  In  wblcb  water  in  rainy  seasons  ac- 
ramnlated,  -so  tbat  it  extended  to  Mattbews 
street  Plaintiffs  introduced  evidence  to 
show  the  extent  of  tbelr  Injnry,  and  defend- 
ants Introduced  evidence  of  a  countercbar- 
acter,  and  tending  to  show  that  plaintiffs  bad 
been  benefited,  ratber  than  injured,  by  tbe 
improvement.  Tbe  jnry  by  consent  of  tbe 
parties  were  permitted,  in  charge  of  the  sher- 
iff, to  visit  tbe  locality  In  dispute. 

In  tbe  examination  of  Elizabeth  Powell, 
sbe  was  aslced:  "What  has  been  tbe  condi- 
tion of  the  street  next  to  your  property  since 
it  was  paved,  with  reference  to  mud,  and 
whether  It  accumulated  on  It?"  This  was  ob- 
jected to,  as  no  special  damages  were  plead- 
ed. The  objection  was  overruled,  and  wit- 
ness answered:  "Parties  can  go  around  an- 
other way ;  tbey  usually  do  after  a  big  rain. 
After  a  big  rain  tbe  water  is  standing  from 
onr  place  to  the  property  opposite.  Tbere  Is 
always  nrad  there;  It  Is  always  muddy  and 
sloppy  around  the  property  in  rainy  weath- 
er," etc:  Defendant  Introduced  evidence  to 
show  that  tbe  street  was  In  bad  condition, 
and  the  water  stood  on  it  before  grading, 
and  tbat  the  drainage  was  Improved  by  tbe 
grading.  A  photograph  was  introduced  by 
defendant  showing  a  pool  of  water  covering 
tbe  street  at  tbe  east  end  of  tbe  plaintiffs' 
property. 

The  court  Instructed  the  Jury  as  follows: 

•T^e  court  instructs  the  Jury  that  every 
street  of  tbe  defendant  city  belongs  to  tbe 
owners  of  the  property  abutting  thereon  to 
tbe  center  line  of  such  street  subject  to  tbe 
easement  of  the  dty  therein  for  a  public 
highway,  and  tbe  court  further  instructs  you 
that  under  tbe  Constitution  of  this  state  tbe 
city  of  Columbia  has  no  right  to  change  tbe 
grade  of  any  street  until  It  has  caused  a 
Jury  or  board  of  freeholders  to  ascertain 
what  If  any,  damage  will  be  sustained  by 
property  abutting  on  said  street  and  until 
It  has  further  paid  the  amount  of  such  dam- 
age. If  any,  to  the  owners  of  such  abutting 
property. 

"Therefore,  If  you  believe  from  the  evi- 
dence that  Paqnln  avenue  was  at  all  times 
mentioned  in  the  petition  one  of  the  legally 
established  streets  of  tbe  city  of  Columbia, 
and  that  tbe  plaintiffs  are  and  were  at  all 
said  times  the  owners  of  the  lot  mentioned 
abutting  on  said  street,  and  that  during  the 
Tear  1907  the  defendant  city,  pursuant  to  tbe 
ordinances  read  in  evidence,  did  cut  down  and 
lower  tbe  grade  of  Paquln  street  abutting 
on  said  lot  without  first  causing  a  Jury  or 
board  of  freeholders  to  ascertain  what  If 
any,  damage  would  be  sustained  by  the  abut- 


ting property,  and  that  plaintiffs'  lot  was 
damaged  by  cutting  down  and  lowering  tbe 
grade  of  said  street  then  your  verdict  must 
be  for  tbe  plaintiffs  for  such  amount  as  you 
may  find  to  have  been  sustained,  not  exceed- 
ing $825. 

"(2)  The  court  Instructs  the  Jury  that  if 
under  tbe  evidence  and  instructions  your  ver- 
dict be  for  the  plaintiffs,  then  you  should 
assess  plaintiffs'  damage  at  such  amount  as 
you  may  find  tbe  market  value  of  plaintiffs' 
property  Immediately  before  said  grading 
was  commenced  exceeded  the  market  value 
thereof  Immediately  after  said  grading  was 
finished,  if  any,  less  the  value  of  any  spe- 
cial benefits  you  may  find  were  conferred  on 
plaintiffs'  property  by  tbe  grading,  tbat  is, 
benefits  which  are  peculiar  to  plaintiffs' 
property,  and  not  common  to  all  property  of 
tbat  locality ;  but  you  must  not  consider  any 
benefits  to  plaintiffs'  property  which  are  com- 
mon to  all  property  of  tbat  locality,  nor  any 
benefits  whatever  conferred  by  the  paving 
and  curbing  of  Paqnln  avenue." 

The  plaintiffs  recovered  a  Judgment  for 
$325,  and  defendant  appealed. 

Much  stress  is  given  to  the  alleged  error 
of  the  court  in  admitting  evidence  of  Eliza- 
beth Powell,  over  the  objection  of  tbe  dO' 
fendant  The  argument  is  tbat  it  goes  to 
prove  special  damages;  none  being  alleged 
in  tbe  petition.  Macy  v.  Carter,  67  Mo.  App. 
323;  State  ex  rel.  v.  Blackman,  51  Mo. 
319. '  We  do  not  think  tbe  objection  is  well 
taken,  as  tbe  evidence  did  not  tend  to  prove 
damages,  but  only  to  show  tbat  water  stood 
on  the  street  after,  as  it  did  before,  the  Imt 
provement,  which  was  not  an  element  of 
damages.  Its  only  effect  would  be  to  lessen 
benefits. 

Tbe  first  paragraph  in  Instruction  No.  1 
given  for  plaintiffs  was  improper  and  alto- 
gether unnecessary.  But  we  do  not  think  it 
could  have  worked  any  barm,  as  the  second 
and  concluding  paragraph'let  tbe  Jury  down 
from  tbe  dizzy  heights  of  constitutional  law, 
and  told  them  in  plain  and  unmistakable  and 
familiar  language  what  duty  they  should  per- 
form, If  tbey  found  that  the  plaintiffs'  lot 
had  been  damaged  by  tbe  lowering  of  the 
grade  of  the  street  '^Iz.,  to  return  a  verdict 
for  plaintiffs  for  such  an  amount  as  tbey 
might  find  tbey  liad  sustained. 

Tbe  criticism  of  plaintiffs'  second  instruc- 
tion is  tbat  It  was  error  to  tell  tbe  Jury  that 
the  benefits  to  be  considered  in  the  reduction 
of  damages  must  be  peculiar  to  plaintiffs' 
property.  Tbe  word  was  not  italicized  in 
the  instruction.  It  was  used  In  tbe  sense 
as  synonymous  with  "special."  One  is  tbe 
synonym  of  tbe  other.  Railroad  v.  Brick 
Co.,  198  Mo.,  loc  dt.  714,  96  S.  W.  1011. 
Secondly,  it  was  misleading  in  telling  the 
Jury  tbat  they  conld  not  consider  any  bene- 
fits whatever  conferred  by  tbe  paving  and 
curbing  of  Paquln  avenue.  It  is  held  tbat: 
"Where  the  grading,  paving,  and  curbing 
benefits  tbe  abutting  property  more  than  the 
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cost  of  the  work  evidenced  by  the  tax  bills, 
the  city  may  set  off  such  excesB  of  benefits 
against  the  damage  for  changing  the  grade." 
Carroll  v.  City  of  Marshall,  99  Mo.  App.  464, 
73  S.  W.  1102.  It  is,  however,  held  in  a  lat- 
er decision  that  such  benefits  are  not  proi)er 
subjects  to  set  ott.  Investment  Co.  v.  St. 
Joseph,  191  Mo.,  loc.  cit  470,  471,  90  S. 
W.  763. 

Finding  no  error  in  the  record,  the  cause 
Is  affirmed.    All  concur. 


OASTLE  V.  TESRRY  et  aL 

(Kansas  City  Court  of  Appeals.    Missouri. 

Jan.,  1911.) 

1.  Affeai.  ANn    Ebeob  (§   1009*)— REvncw— 
PiwniNGS— Conclusiveness. 

The  Court  of  Appeals  will  defer  to  a  trial 
judge's  findings  on  a  bill  in  equity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  IHg.  i  8970;  Dec.  Dig.  {  1U09.*] 

2.  ESECUTION    (§    163*)  —  Pbooekdihg    to 
Quash— EvioENCB—SniTiciBNOT. 

On  motion  to  quash  an  execution,  a  find- 
ing that  the  creditor  had  agreed  to  assume  the 
claim  involved  held  against  the  weight  of  the 
evidence. 

[E}d.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  I  163.*] 

Appeal  from  Circuit  C!ourt,  Callaway  Coun- 
ty;  N.  D.  Thurmond,  Judge. 

Proceeding  by  Fred  F.  Castle  against  W. 
R.  Terry  and  another,  to  quash  an  execu- 
tion. From  a  Judgment  for  Castle,  Teriy 
and  another  appeal.    Reversed. 

Harris  &  Hay,  for  appellants. 

BROADDTTS,  P.  J.  This  is  an  appeal  from 
a  judgment  of  the  circuit  court  sustaining 
a  motion  to  quash  an  execution. 

It  is  alleged  in  the  motion  that  in  the  lat- 
ter part  of  the  year  1906,  the  respondent 
and  his  partner,  C.  B.  Herring,  contracted  to 
erect  for  the  appellant  a  certain  building  in 
the  city  of  Fulton ;  that  after  beginning  the 
work  of  erection  the  original  plans  for  its 
construction  were  changed,  at  the  instance 
of  appellant,  which  increased  the  amount  of 
work  and  material  necessary  for  Its  com- 
pletion; that  there  arose  a  dispute  between 
the  parties  as  to  the  amount  appellant  owed 
for  the  additional  work;  that,  while  said 
dispute  was  pending,  the  La  Crosse  Lumber 
Company  instituted  a  suit  against  respond- 
ent Castle  and  his  partner  for  a  claim  for 
material  which  had  been  used  by  them  in  the 
said  building;  that,  while  it  was  pending, 
and  on  the  day  the  case  was  set  for  trial, 
appellant  Terry,  M.  F.  Bell,  the  architect  for 
the  construction  of  the  building,  and  David 
H.  Harris,  the  agent  and  attorney  for  the 
lumber  company,  and  respondent,  met  to- 
gether in  the  ofilce  of  the  said  Harris,  where 
they  went  from  the  Justice  courtroom,  and 
an  agreement  was  entered  into  in  reference 


to  said  demand  of  the  lumber  company  and 
other  matters  of  dispute ;  that  it  was  agreed 
that  appellant  Terry  should  pay  the  said 
lumber  bill  in  full  settlement  of  all  demands 
made  by  respondent  and  his  partner;  that 
appellant  should  pay  the  claim  of  J.  W. 
Cook  for  hardware  used  in  the  buildins; 
and  that  the  lumber  company  would  accept 
appellant  Terry  for  this  debt  and  dismiss 
the  said  suit  There  are  further  allegations 
in  the  motion  to  the  effect  that  Terry  did 
pay  the  said  bill  for  lumber,  but  that  be 
and  the  lumber  company  conspired  together 
to  violate  the  terms  of  told  agreement; 
that  the  suit  was  not  dismissed,  but  contin- 
ued until  the  next  day,  on  which  Judgment 
was  rendered  against  respondent  and  partner 
for  the  sum  of  |140.06;  that  afterwards  ap- 
pellant Terry  procured  an  assignment  of  said 
judgment  to  himself,  and  bad  it  certified  to 
the  o£ace  of  the  circuit  clerk  of  the  county, 
and  caused  the  execution  In  controversy  to 
be  issued  and  placed  in  the  bands  of  the 
sheriff.  Appellant  denied  that  it  was  agreed, 
between  the  plaintiff  in  the  motion  and  bis 
partner,  on  the  one  part,  and  himself  and 
Harris,  the  agent  of  the  La  Crosse  Lumber 
Company,  that  appellant  Terry  should  pay 
to  the  said  lumber  company  Its  bill  in  full,  in 
consideration  of  all  demands  made  by  re- 
spondent and  bis  partner  against  the  said 
Terry  for  the  erection  of  said  building,  and 
that  the  said  lumber  company  would  accept 
him  as  the  debtor  for  the  claim  sued  on,  and 
would  dismiss  the  suit  The  evidence  dis- 
closed that  the  contract  between  appellant 
Terry  and  respondent  Castle  and  his  part- 
ner. Herring,  was  that  they  were  to  erect 
the  house  mentioned  for  the  conBlderation 
price  of  $1,800,  but  that  during  the  course  of 
Its  construction  some  changes  were  made, 
at  the  request  of  Terry,  which  increased  its 
cost.  Terry  and  respondent  (Castle  and  hla 
partner  disagreed  as  to  the  amount  of  this 
additional  cost,  which  was  then  arbitrated 
by  the  architect  Bell,  who  fixed  the  amount 
at  $282.80,  which  raised  the  total  cost  of  the 
house  to  $2,082.80.  At  the  time  this  arbitra- 
tion was  made,  Terry  had  paid  on  the  con- 
tract price  $1,559.64;  subsequently  he  paid, 
at  the  request  of  Castle  &  Herring,  $4(X)  on 
the  demand  of  the  La  Crosse  Lumber  Com- 
pany, which  at  the  time  amounted  to  $673.16. 
Subsequently  Terry  paid  on  said  bill,  on  the 
order  of  Castle  &  Herring,  the  sum  of  $123.- 
16,  which  still  left  the  sum  of  $140.06  un- 
paid. By  the  two  pa!yments  to  the  lumber 
company,  Terry  discharged  his  Indebtedness 
to  Castle  &  Herring  for  the  cost  of  bis  house, 
including  the  amount  found  by  the  arbitra- 
tor for  the  charges  extra.  This  left  the 
$140.06  unpaid  on  the  lumber  company's  bill, 
and  some  other  indebtednesses  against  the 
building,  among  which  were  that  of  Jack 
Herring  for  $52.SX>,  and  one  to  J.  W.  Cook, 
neither  of  which  are  in  issue  here.    Herring 
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brought  suit  to  enforce  his  lien,  and  obtain- 
ed Judgment,  wbldi  Twry  paid.  The  lumber 
company  also  Instituted  its  suit  to  enforce 
a  lien  against  the  building,  as  stated  in  the 
motion. 

The  plaintifl  stands  alone  as  a  witness  tes- 
tifying to  the  fact  that  said  arrangement 
was  made,  that  Terry  would  assume  to  pay 
the  said  bUI  of  the  lumber  company  in  con- 
sideration of  a  difference  between  them  as 
to  what  was  due  from  Terry  to  Castle  & 
Herring,  and  that  the  lumber  company  would 
dismiss  its  suit.  PlalnUeC  called  his  partuer 
as  a  yritness,  who  testified  that  he  was  not 
present  on  such  occasion.  General  Bell  tes- 
tified that  he  was  not  present  at  any  such 
alleged  occasion,  and  so  did  Harris,  the  at- 
torney for  the  lumber  company,  and  that,  as 
its  agent  and  attorney,  he  made  no  agree- 
ment to  dismiss  said  suit 

Defendant's  evidence  was  that  he  did  not 
enter  into  any  such  agreement ;  that  be  paid 
the  Judgment  after  it  was  rendered,  and  had 
it  assigned  to  himself. 

There  are  some  other  circumstances  in 
evidence  which  apparently  tend  to  support 
respondent.  The  agent  of  the  lumber  com- 
pany stated  that,  before  Judgment  was  ren- 
dered on  its  account  in  the  Justice  court, 
Terry  agreed  to  pay  its  claim.  Herring,  the 
partner,  also  stated  that  Terry,  at  some  time, 
the  date  of  which  he  was  unable  to  state,  did 
agree  to  pay .  said  demand  of  the  lumber 
company,  and  that  the  agreement  was  in 
settiement  of  a  dispute  between  the  parties 
as  to  the  amount  of  the  indebtedness  of  Ter- 
ry to  the  partners.  Castle  &  Herring.  The 
Justice's  docket  recites  that  the  case  was 
pos^ned  for  trial  to  the  succeeding  day,  at 
the  request  of  the  parties. 

The  evidence  that  Terry  promised  the 
agent  of  the  lumber  company  that  be  would 
pay  its  demand  is  not  of  much,  if  any,  pro- 
bative force  under  the  circumstances,  as 
Terry  would  have  to  pay  the  bill  in  any 
event,  as  it  was  a  lien  on  his  building,  and 
he  may  have  very  naturally  allowed  it  to 
let  Judgment  go,  as  he  could  afterwards  pay 
it  off,  and  have  it  assigned  to  him,  as  it  ap- 
pears he  actually  did.     . 

Herring's  statement  that  at  one  time  Ter- 
ry agreed  to  pay  the  said  bill  on  a  settie- 
ment of  a  dispute  of  the  amount  due  by 
Terry  to  himself  and  Castie  is  flatiy  contra- 
dicted by  the  evidence  of  the  arbitration  set- 
tlement that  was  made,  which  was  reduced 
to  writing  at  the  time.  The  recitation  in  the 
Justice's  record  that  the  case  was  postponed 
until  the  next  day,  at  the  request  of  the  par- 
ties, indicates  that  such  postponement  was 
had  for  some  purpose  or  other.  It  might  be 
construed  as  going  to  show  that  the  parties 
were  n^jotiatlng  a  settiement,  as  Castle  al- 
leges. But  it  is  not  very  conclusive,  treating 
it  as  an  independent  circumstance;  and  its 
force^  if  any,  is  very  much  weakened  by  rea- 


son of  the  fact  that  Mr.  Harris,  the  attorney 
and  agent  of  the  lumber  company,  did  ap- 
pear next  day  and  take  Judgment  for  his 
client,  which  does  not  seem  to  us  probable, 
if  the  postponement  was  made  in  pursuance 
of  said  alleged  agreement,  or  to  give  time 
for  the  parties  to  negotiate  such  an  agree- 
ment Harris  could  have  had  no  sufficient 
motive  in  taking  a  Judgment  against  Castie 
&  Herring,  who  were  insolvent,  if  Terry,  who 
was  solvent,  had  agreed  to  pay  the  debt.  On 
the  other  hand,  we  have  the  statement  of  the 
architect  Bell,  Mr.  Harris,  and  Terry,  and 
the  settiement  by  arbitration  by  General 
Bell,  of  the  disputed  differences  between 
the  parties,  all  going  to  show  that  the  agree- 
ment testified  to  by  Castie  did  not  take  place, 
and  that  Mr.  Castle  was  mistaken  in  refer- 
ence to  that  matter. 

This  proceeding,  although  denominated  a 
motion  to  quash  an  execution,  is  in  fact  a 
bin  in  equltr-  In  such  cases  it  is  usual  for 
the  appellate  court  to  defer  much  to  the 
finding  of  the  trial  judge,  but  in  a  case  like 
this,  where  the  preponderance  is  so  over- 
whelmingly against  the  finding  of  the  Judge, 
we  feel  that  It  is  our  duty  to  hold  other- 
wise. 

Therefore  the  Judgment  is  reversed.  All 
concur. 


BOTCB  et  al.  v.  GINGRICH  et  aL 

(iCanaas  City  Court  of  Appeals.    Missouri. 

Jan.,  1911.) 

1.  EIviDEKCE  (I  474*)— Opinion    Bvidencr— 
Market  Pbicb. 

The  market  price  of  land  Is  controlled  by 
the  price  at  which  it  is  generally  selling,  and 
one  who  knows  by  peraonal  knowledge  or  by 
being  informed  as  to  the  Celling  price  of  land 
in  a  locality  is  competent  to  testi^  as  to  value 
of  land  there. 

[Dd.    Note.-^For   other   cases,    see   EMdence, 
Cent  Dig.  i  2311',   Dec.  Dig.  §  474.*] 

2.  Evidence  ({  408%*)— Opinion  Evidence— 
MABKEnr  Pbioe. 

Wliere  a  farmer  went  to  a  sister  state  to 
find  oat  what  land  was  selling  for  in  a  locality 
there  and  acquired  all  the  information  that 
any  one  conld  have,  the  admission  of  his  tes- 
timony as  to  Its  value  was  in  the  discretion  of 
the  court. 

[Ed.   Note.— For  other   cases,   see   EJvidence, 
Dec.  Dig.  i  408%.*]    • 

3.  Fbaud   (t   60*)  —  E^zoHANGE    OF   Land  — 
Measube  of  Damages. 

The  measure  of  damages  for  fraud  Inducing 
one  to  convey  his  land  in  consideration  of  other 
land  is  the  difference  between  the  actual  market 
value  of  the  other  land  at  the  time  of  the  con- 
veyance and  what  would  have  been  its  value  at 
that  time  had  it  been  in  point  of  quaIity«loca- 
tion,  and  value  as  represented. 

[ESd.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  St  60-62;    Dec  Dig.  S  59.  *] 

4.  Fbaud  (S  60*)— Blehent  of  Damages. 

The  benefits  of  a  bargain  are  proper  ele- 
ments of  damages  in  cases  based  on  frand. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S  65;    Dec.  IMg.  §  60.*] 
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6.  Fraud  (|  52*)— Exchawqe  of  Pbopkbtt— 

Dahaoes— Evidence. 

In  an  action  for  damages  for  frand  induc- 
ing one  to  convey  his  land  in  exchange  for  other 
lands  based  on  fraudulent  representations  as  to 
the  quality,  location,  and  value  of  the  other 
lands,  the  valne  of  the  land  conveyed  by  plain- 
tiff for  the  other  land  is  not  in  issue ;  the  par- 
ties having  examined  such  land. 

[EM.  Note. — For  other  cases,  see  Fraud,  Dec. 
Dig.  §  52.*] 

Error  to  Circuit  Court,  Boone  County;  N. 
D.  Tbnrman,  Judge. 

Action  by  Maude  B.  Boyce  and  anoUier 
against  John  L.  Gingrich  and  another.  There 
was  a  Judgment  for  plaintiffs,  and  defend- 
ants bring  error.    Affirmed. 

F.  G.  Harris,  Ralph  T.  Plnley,  and  N.  T. 
Gentry,  for  plaintiffs  In  error.  E.  W.  Hinton 
and  Harris  &  Hay,  for  defendants  in  error. 

BROADDUS,  P.  J.  This  Is  an  ectlon  to  re- 
cover damages  for  fraudulent  representations 
in  the  exchange  of  real  estate.  The  facts 
are:  That  In  the  month  of  July,  1909,  plain- 
tiff Maude  B.  Boyce  was  the  owner  of  cer- 
tain real  property  In  the  city  of  Columbia, 
Mo.  Her  husband,  acting  as  her  agent,  au- 
thorized the  defendant  Daugherty  to  sell  or 
exchange  It  at  the  listed  price  of  ?7,500. 
Daugherty  was  a  man  engaged  In  the  real 
estate  business.  In  whom  the  plaintiffs  had 
full  confidence.  He  was  also  the  agent  of 
his  codefendant  Gingrich  for  the  purpose  of 
assisting  him  In  the  sale  of  a  tract  of  land 
which  he  owned,  consisting  of  160  acres  sit- 
uated in  Woodson  county,  Kan.,  and  which 
was  listed  at  the  price  of  $9,600.  Daugherty 
communicated  to  Gingrich  that  he  had  plain- 
tiff's property,  consisting  of  a  house  and  lot, 
for  sale  or  exchange.  Daugherty  showed 
Gingrich  plaintiff's  property  and  gave  him 
the  price,  and  the  latter  expressed  himself 
as  willing  to  trade  his  property  for  that  of 
plaintiffs.  The  plaintiffs,  who  lived  in  the 
country  some  distance  from  Columbia,  were 
notified  by  Daugherty  that  he  had  a  prospec- 
tive buyer  for  their  property.  Boyce,  the 
husband,  bame  to  Columbia  and  found  Ging- 
rich and  Daugherty  in  the  latter's  ofllce. 
Daugherty  represented  to  Boyce  that  he  had 
an  advantageous  trade  for  him  In  Kansas, 
and  referred  to  the  160-acre  tract  owned  by 
Gingrich,  which  he  wished  to  exchange  for 
the  house  and  lot.  Boyce,  being  unacquainted 
with  the  Kansas  land,  and  his  wife's  health 
being  such  that  he  could  not  leave  home  to 
go  and  see  the  land,  stated  that  If  any  trade 
was  made  he  would  have  to  rely  on  the  word 
of  th»  defendants.  Both  defendants  assured 
Boyce  that  they  would  correctly  describe  the 
land  to  him;  Daugherty  saying,  "I  will  tell 
you  the  truth  about  it,"  and  Gingrich  that 
they  would  "treat  him  like  a  brother."  The 
description  and  representation  of  Daugherty 
as  testified  to  by  Boyce  was  that:  "He 
(Daugherty)  said  it  was  In  good  shape,  five 


miles  from  Yates  Center,  good  fences,  good 
barn,  and  good  orchard.  He  said  the  house 
was  In  good  condition,  and  that  the  adjoining 
lands  sold  for  from  $60  to  $70  per  acre,  and 
that  this  land  was  worth  $60  an  acre.  Mr. 
Gingrich  said  just  the  same  as  Mr.  Daugh- 
erty did.  Their  descriptions  were  the  same 
as  to  the  Improvemoit  of  the  property,  the 
value  and  prices  that  neighboring  lands  were 
selling  for" — and  that  he  was  Induced  to 
make  an  exchange  of  properties  upon  the 
faith  of  said  representations  of  defendants. 
At  the  time  there  was  an  incumbrance  of 
$4,600  upon  the  Boyce  property  and  $3,500 
upon  Gingrich's  land.  It  was  considered  by 
the  parties  that  Boyce  had  an  equity  of  $2,- 
9(X)  In  the  property  In  Columbia,  and  that 
Gingrich  had  an  equity  of  $6,100  In  his  Kan- 
sas property.  For  this  difference  between 
the  equities,  Boyce  agreed  to  let  Gingrich 
have  all  the  crops  then  on  the  Kansas  land 
at  the  value  of  $300,  and  that  the  Boyces 
would  execute  notes  secured  In  the  Kansas 
land  for  $2,900— all  of  which  was  embraced 
In  a  contract  written  and  signed  by  the  par- 
ties. Boyce  went  home,  taking  with  blm  a 
copy  of  the  contract  and  blank  deed.  Not 
returning  as  was  expected,  Daugherty  tele- 
phoned and  asked  Mrs.  Boyce  why  Boyce 
did  not  come  in  and  close  the  deal.  Mrs. 
Boyce  testified  that:  "I  answered  the  phone 
and  told  him  I  thought  he  was  out  of  the 
notion ;  that  he  did  not  want  to  trade  with- 
out seeing  the  property.  And  he  (Daugherty) 
went  on  and  told  that  the  property  was  In 
good  shape,  and  that  he  had  been  over  It  and 
was  just  from  there,"  etc.  He  made  repre- 
sentations similar  to  those  made  to  Mr. 
Boyce.  She  stated  that  she  would  not  have 
made  a  deed  to  her  place  had  It  not  been  for 
these  representations  of  Daugherty.  After- 
wards the  deeds  were  executed  by  the  re- 
spective parties  and  the  deal  closed. 

boyce  went  uiwn  the  land,  and  his  evidence 
is:  That  It  did  not  cdine  up  to  the  repre- 
sentations made  by  the  defendants.  It  was 
seven  miles  from  Yates  CJenter.  That  the 
house  had  only  three  finished  rooms,  and  a 
place  for  two  others.  That  the  fences  were 
of  no  value.  That  'the  orchard  was  not  as 
good  as  represented.  And  that  the  value 
of  the  farm  did  not  exceed  $35  per  acre,  and 
the  neighboring  lands  were  selling  for  from 
$25  to  $40  an  acre.  Other  witnesses  testified 
similarly.  Defendants  objected  to  the  com- 
petency of  Boyce  as  a  witness  to  the  value 
of  the  Kansas  land,  which  the  court  overrul- 
ed. The  question  asked  was  this:  "After 
you  had  made  inquiry  and  learned  the  price 
of  neighboring  land  and  what  it  had  been 
selling  for  and  seen  the  condition  of  the  prop- 
erty as  to  improvements,  etc.,  and  location 
from  Yates  Center,  what  did  you  consider 
the  place  reasonably  worth?"  The  defend- 
ants in  their  testimony  denied  having  made 
any  false  representations,  but  that  the  Kan- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  K«r  No.  Series  te  Rep'r  Indexoa 


Digitized  by 


Google 


Mo.) 


BOTCE  V.  GINORICH 


81 


sas  land  was  as  tliey  bnd  represented  It  to 
the  Boycea,  and  also  Introduced  other  evi- 
dence tending  to  sbow  that  plaintiffs  bad 
not  been  damaged  by  reason  of  the  ex- 
change. They  offered  evidence  for  the  pur- 
pose of  sbowlng  that  the  house  and  lot  in 
Columbia  was  worth  only  $4,500  at  the  time 
of  the  trade,  and  also  evidence  to  show  that 
the  trading  value  of  real  estate  is  less  than 
the  cash  market  value.  The  court  refused 
the  offer.  The  defendants  objected  to  two 
instructions  given  for  plaintiffs,  but  particu- 
larly to  timt  numbered  5,  which  reads  as  fol- 
lows: "You  are  further  instructed  that, 
should  you  find  for  plaintiffs,  the  measure  of 
damages  Is  such  sum  or  amount,  as  you  may, 
from  the  evidence,  believe  was  the  difference 
between  the  actual  market  value  of  the  land 
conveyed  to  plaintiffs  at  the  time  it  was 
conveyed  to  the  plaintiffs,  and  v/hat  would 
have  been  its  value  at  the  time  had  it  been 
In  point  of  quality,  condition,  location,  and 
value  as  represented  by  defendants,  not  ex- 
ceeding the  sum  of  ^,000."  The  plaintiffs 
recovered  Judgment  for  $3,000,  and  defend- 
ants each  sued  out  his  separate  writ  of  er- 
ror. 

The  ruling  of  the  court  In  admitting  the 
evidence  of  Mr.  Boyce  as  to  the  value  of  the 
Kansas  land  Is  urged  as  a  serious  error. 
Mr.  Boyce  was  a  farmer,  and  as  such  we  pre- 
sume he  had  the  usual  knowledge  possessed 
by  farmers  concerning  the  nature,  quality, 
and  productiveness  of  soils,  but  as  such'  he 
would  have  to  possess  additional  informa- 
tion before  he  would  be  allowed  to  speak  as 
to  market  values.  This  knowledge  he  could 
not  obtain  by  the  study  of  any  particular 
science,  because  it  is  not  a  matter  of  science. 
Land  is  not  a  commodity  that  has  a  general 
market  value.  The  price  of  land  is  subject 
to  various  conditions,  such  as  location,  char- 
acter of  soil,  and  climate.  A  real  estate 
agent  at  Columbia  would  not  as  such  be  a 
competent  witness  as  to  the  market  value  of 
land  In  Kansas.  This  statement  goes  to 
show  that  testimony  of  this  sort  is  not  ad- 
mitted upon  tl>e  theory  that  the  witness  is  a 
skilled  exi>ert,  but  merely  because  he  ha^ 
knowledge  of  the  prices  at  which  land  is 
selling  in  &  given  locality.  We  are  of  the 
opinion  that  such  knowledge  acquired  in  the 
ordinary  manner  would  be  sufBcient  The 
market  value  of  land  is  controlled  by  the 
price  at  which  It  Is  generally  selling,  and 
any  person  who  knows,  whether  by  personal 
knowledge  or  by  being  Iniormed,  as  to  the 
selling  price  of  the  land  in  that  locality,  Is 
competent  to  speak  as  to  its  value.  The  wit- 
ness was  a  farmer,  and  when  be  went  to 
Kansas  he  made  it  bis  business  to  And  out 
what  land  was  selling  for  in  the  locality.  In 
this  way  he  Iiad  all  the  information  any  one 
could  iMve  had.  The  admission  of  his  evi- 
dence was  largely  one  of  discretion  in  the 
court,  which  the  appellate  courts  do  not  in- 
134  S.W.— 6 


terfere  with  unless  absurd,  which  we  do  not 
think  it  was  in  this  instance.  Spring  Co.  V. 
Edgar,  09  U.  S.  645,  25  L.  Ed.  487;  Bryan 
V.  Town  of  Bradford,  50  Conn.  246. 

The  defendant's  offer  to  prove  that  there 
is  a  difference  between  tbe  market  cash  value 
of  real  estate  and  its  trading  value  was  prop- 
erly rejected.  The  professed  object  for  the 
introduction  of  this  testimony  was:  First, 
that  "it  was  proper  to  iirove  tliat,  as  this 
transaction  was  a  trade,  and  not  a  sale,  the 
plaintiffs  had  not  been  damaged  at  all,  as 
the  valuations  were  flxed,  not  on  a  cash  ba- 
sis, but  with  reference  to  other  property  which 
might  or  might  not  realize  tbe  sum  mention- 
ed"; and,  secondly,  to  sbow  that  plaintiffs 
were  not  damaged  to  the  amount  they  claim- 
ed to  have  been.  The  proposed  evidence  was 
not  admissible,  as  it  could  not  affect  tbe 
measure  of  damages.  The  measure  of  dam- 
ages was  properly  expressed  in  instruction 
numbered  5  given  at  plaintiffs'  instance.  It 
will  be  observed  that  the  court  limited  the 
amount  of  plaintiffs'  recovery  to  the  differ- 
ence t>etween  the  value  of  the  Kansas  land 
at  the  time  it  was  conveyed  to  plaintiffs  and 
what  would  have  been  its  value  if  It  had 
l>een  In  point  of  quality,  location,  and  value 
as  represented  by  defendants.  The  defend- 
ants' assumption  is  that  in  the  exchange  of 
lands  the  exaggerations  or  representations  as 
to  value  are  greater  than  when  tbe  transac- 
tion is  based  on  cash  sales,  and  that,  such 
being  tbe  case,  the  difference  in  the  actual 
value  of  the  properties  exchanged  is  or  ought 
to  be  tbe  measure  of  damages.  This  rule,  it 
enforced,  would  eliminate  the  element  of 
gain.  If  any,  the  party  might  have  in  tbe 
contract  itself,  and  confine  his  damages  to 
compensation  for  actual  loss.  In  support  of 
the  theory  we  are  referred  to  Thompson  v. 
NeweU,  U8  Mo.  App.  405,  94  S.  W.  557, 
where  we  find  this  expression:  "The  basic 
principle  is  compensation  for  actual  loss  sus- 
tained as  the  direct  result  of  the  wrong." 
This  was  but  a  statement  of  elementary  law, 
and  used  In  Its  general  sense. 

It  is  well  established  in  this  state  tliat 
the  t>eneflt8  or  gains  of  a  bargain  are  prop- 
er elements  of  damages  in  cases  of  ex  de- 
licto based  upon  fraud  and  deceit.  Kendrick 
V.  Ryus,  225  Ma  150,  123  S.  W.  937 ;  Hawaan 
V.  McLean,  139  Mo.  App.  429,  122  S.  W.  1094; 
Caldwell  v.  Henry,  76  Mo.,  loc.  clt  257;' 
Warner  v.  Winfrey,  142  Mo.  App.  298,  126 
S.  W.  21&  And  the  value  of  the  Columbia 
property  was  not  an  issue  In  the  case.  Chase 
V.  Rusk,  90  Mo.  App.  25;  Kendrick  v.  Ryus, 
supra ;   Warner  v.  Winfrey,  supra. 

All  tbe  instructions  given  for  plaintiffs 
are  in  harmony  with  the  theories  of  the  ap- 
pellate courts  of  the  state  on  tbe  subject. 
There  are  other  suggestions  of  error,  but 
they  :ire  not  serious  enough  to  demand  spe- 
cial attention. 

Affirmed  as  to  both  defendants  in  error. 
All  concur. 
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WITTT  T.  SPRINGFIETLD  TBAOnON  CX). 

(Springfield  Coort  of  Appeals.    BfUwoori.    Feb. 
6,  1911.) 

1.  Afpbal  awd  Brsob  (J  1051*)— R*yiEw— 
HAKMIiESB  Kbbob— Adhibsion  Or  Etidsnce. 

Where  defendant  stipolated  that  its  liabil- 
ity should  depend  apon  the  oatcome  of  an  ap- 
peal in  another  case  -which  was  decided  ad- 
versely to  it,  the  reading  of  the  stipulation  and 
the  mandate  to  the  jury,  neither  of  which  show- 
ed the  amount  of  damages,  was  not  prejudicial, 
for  the  defendant  had  conceded  its  liability. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
ESrror,  Cent.  Dig.  fi  4163-4160;  Dec.  Dig.  i 
1061.*] 

2.  Rtidbncb  (i   648*)— OpimoN   ETvidkncb— 

HTPOTHEnCAI,  OtTESTIONS. 

Where  a  physician  who  had  treated  an  in- 
jured woman  was  asked  as  an  expert  what 
would  be  the  effect  of  a  woman  being  thrown 
out  of  a  seat  in  a  street  car  upon  the  lower 
end  of  her  spine  and  buttocks,  there  was  noth- 
ing in  the  question  requiring  him  to  commingle 
Imowledge  gained  as  a  physician  with  his  opin- 
ion as  an  expert. 

[B<d.   Note.— For   other    cases,    see   Evidence, 
Cent.  Dig.  f  2376;   Dec  Dig.  i  548.*] 
8.  EiviDENCE  (§  560*)— Opinion   Eviubncb— 

BXAUINATION   or    EJKFEBTS — OPINIONS    BAS- 
ED ON  Testtuont  or  Othkbs. 

Where  a  plaintiff  in  a  personal  injury  case 
had  testified  as  to  her  fall  from  a  seat  in  a 
street  car,  and  had  described  the  resultant  in- 
juries, the  foundation  was  broad  enough  for  ex- 
pert medical  opinion  npon  similar  facts. 

FBd.  Note.— For  other  cases,  see  Dvidence, 
Cent.  Dig.  SS  2366,  2367;   Dec.  Dig.  i  550.*] 

4.  EJviDENCK  (J  528*)— Opinion   Evidencb— 
Htpotheticai,  Question. 

A  physician  testifying  as  an  expert  with 
respect  to  a  described  injury  may  give  the  prob- 
able results  of  the  injury,  or  the  causes  which 
might  produce  certain  described  conditions. 

[Ed.  Note.— For  other  esses,  see  Evidence, 
Cent  Dig.  H  2335-2337;   Dec.  Dig.  |  K8.*] 

5.  EJvidence  ((  660*)— EXFKBTS— Bias. 

In  an  action  for  personal  injuries,  wliere 
the  testimony  of  a  medical  expert  for  defendant 
conflicted  with  that  of  the  exi>ert  for  plaintiff, 
it  was  permissible  to  contradict  him  by  reason 
of  bias  that  he  held  a  similar  position  with  a 
mining  company. 

[Ed.  Note. — For  other  cases,  see  Elvidence, 
Cent.  Dig.  i  2380;   Dec  Dig.  |  560.*] 

&  DAHAOES     (I     ISO*)— MeaSUBS— ESCEBSITK 

Dahages. 

An  award  of  $1,500  damages  was  not  ex- 
cessive where  it  appeared  that  iMfore  the  acci- 
dent plaintiff,  a  woman,  was  in  good  health 
and  could  do  housework,  but  that  since  she  has 
been  nervous  and  constantly  suffered  pain,  and 
tliat  her  Ixiwels  have  not  properly  performed 
their  function,  owing  to  an  injury  to  her  spine. 

[Eld.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S!  357-367;   Dec  Dig.  {  130.*] 

Appeal  from  Circuit  Court,  Greene  Connty ; 
James  T.  Neville.  Judge. 

Action  by  Maud  E.  Witty  against  the 
Springfield  Traction  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Delaney  ft  Delaney,  for  appellant  Leon- 
ard  Walker  and  Frank  B.  Williams,  for  re- 
spondent 


OOX,  J.  Action  tot  damages  tor  an  injury 
resulting  to  plaintiff  from  a  collision  of  de- 
fendant's street  car  -with  an  iron  electrie 
tower  In  the  center  of  the  square  in  the 
dty  of  Springfield.  As  a  result  of  this  col- 
lision plaintiff  alleges  that  she  was  thrown 
from  her  seat  and  was  seriously  injured,  hav- 
ing received  a  salons  blow  in  the  baclE.  an- 
other  in  the  region  of  the  abdomen,  another 
in  the  region  of  the  lower  end  of  the  spine, 
as  a  result  of  which  she  bad  become  Impair- 
ed in  health,  her  nervous  syston  was  shock- 
ed, and  she  had  become  an  invalid,  and 
would  remain  so  during  her  life  Trial  by 
jury  and  verdict  for  plaintiff  for  $1,600,  and 
defendant  has  appealed. 

This  Is  a  companion  case  to  the  case  of 
Wolven  V.  Springfield  Traction  Co.,  143  Mo. 
App.  643.  128  S.  W.  512,  and,  after  the  trial 
of  the  Wolren  Case,  the  attorneys  in  this 
case  filed  a  stipulation  that  this  case  should 
abide  the  decision  in  the  Wolven  Case,  which 
bad  been  appealed,  and,  if  the  judgment  in 
that  case  should  be  affirmed,  then  the  only 
question  that  should  be  tried  in  this  case 
would  be  the  question  of  damages.  The  Wol- 
ven Case  was  affirmed,  and  thereafter  this 
case  was  called  for  trial,  and  at  the  trial 
this  stipulation  and  also  the  mandate  of  the 
Court  of  Appeals  showing  the  affirmance  of 
the  judgment  in  the  Wolven  Case  were  of- 
fered in  evidence  over  defendant's  objection, 
and  this  is  now  assigned  as  error.  It  is  con- 
tended that  the  reading  of  this  stipulation 
and  the  mandate  to  the  jury  were  prejudi- 
cial to  defendant  We  are  unable  to  see  bow 
this  could  be  so,  for  defendant  had  already 
agreed  that,  if  the  Wolven  Case  was  affirm- 
ed, it  would  concede  its  liability  in  tbis  case, 
and  would  try  only  the  question  of  damages. 
Neither  the  stipulation  nor  the  mandate  read 
to  the  jury  showed  the  amount  of  the  judg- 
ment in  the  Wolven  Case,  and  it  could  not 
therefore  prejudice  the  jury  against  the  de- 
fendant on  the  question  of  the  amount  of 
damages  which  it  should  be  required  to  pay 
the  plaintiff  In  this  case. 

Dr.  Ruyle  had  testified  on  behalf  of  plain- 
tiff, and  was  asked  the  follovring  question: 
^''Doctor,  a  person  thrown  out  of  a  seat  In  a 
street  car  with  some  force  and  violence, 
alighting  on  the  lower  end  of  the  spine  and 
striking  that,  or  the  buttocks,  against  the 
floor  of  the  car — a  woman,  a  female  person 
— ^wbat  would  be  the  effect  upon  a  person 
so  thrown  out  of  the  seat?"  Objection  was 
made  to  this  question  upon  fhe  ground  that 
It  assumes  and  places  witness  in  both  the 
rOles  of  physician  in  waiting  and  expert  at 
the  same  time,  and  because  the  question  is 
not  based  upcm  the  facts  proved.  The  basis 
is  not  sufficiently  broad  upon  which  to  predi- 
cate an  opinion.  There  is  nothing  In  this 
question  to  show  that  to  answer  it  the  phy- 
sician would  be  required  to  base  his  answer 
upon  information  secured  while  attending 
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the  patient,  and  to  eommlngle  that  with  his 
Judgment  as  an  expert  Neither  la  the  ob- 
jection that  it  waa  not  based  npon  the  facta 
proven  well  taken,  for  the  plalntUf  had  pre- 
Tlooaly  teatlfled  that  she  had  been  thrown 
from  the  seat  as  Indicated  b7  the  qaestlon. 
The  latter  part  of  the  objection  that  the  ba- 
sis la  not  Bofflclently  broad  upon  which  to 
predicate  an  opinion  is  not  well  tXLkea.  The 
plalntur  had  described  the  manner  of  her 
taH,  and  had  also  stated  that  she  had  been 
In  good  health  prior  to  the  time  of  the  In- 
jury ;  that  she  had  suffered  constantly  since 
the  injury  and  had  been  unable  to  defecate 
properly,  being  compelled  to  remove  the  fecal 
matter  mechanlcaUy,  and.  In  answering  the 
question,  the  doctor  had  stated  that,  if  the 
blows  were  severe  they  might  produce  con- 
cussion of  the  brain,  a  shake-up  of  the  nerv- 
ous system,  possible  paralysis  of  the  lower 
parts,  and  might  cause  paralysis  of  the  rec- 
tum and  paralyze  the  sphincter  muscle,  so  as 
to  destroy  the  power  to  expel  the  fecal  mat- 
ta.  We  see  no  objection  to  the  question  or 
Its  answer.  A  physician  may  testify  as  to 
the  probable  results  of  a  described  injury,  or 
may  detail  the  causes  which  might  produce 
certain  described  conditions.  HoIIoway  v. 
Kansas  City,  184  Mo.  10,  39,  82  S.  W.  89. 

Gontoitlon  is  also  made  by  appellant  that 
witnesses  for  plaintiff  were  allowed  to  de- 
tail her  conversations  and  conduct  long  after 
the  Injury,  and  unda  drcumstances  which 
show  that  they  could  not  have  been  part  of 
the  res  gestse,  or  the  natural  expressions  re- 
snlting  from  pain.  A  careful  reading  of  the 
testimony  tails  to  show  that  any  testimony 
of  this  character  was  admitted  over  defend- 
ant's objection.  Hence  there  could  be  no 
error  in  this  respect 

Br.  Smith  had  testified  as  a  witness  on  be- 
half of  defoidant  and  on  cross-examination 
plaintiff's  counsel  was  permitted  to  ask  him 
If  be  had  not  occupied  a  similar  relation  to 
the  Central  Coal  ft  Coke  Company  at  Macon, 
Mo.,  that  he  now  occupied  to  the  defendant, 
and  defendant  assigns  the  admission  of  this 
testimony  on  cross-examination  as  error. 
For  the  purpose  of  affecting  the  credibility 
of  a  witness.  It  is  always  competent  to  show 
the  feeling  of  the  witness  for  or  against  a 
party  litigant  and  bis  bias  or  prejudice  if 
sndi  there  be.  State  v.  Darling,  202  Mo.  150, 
100  S.  W.  631;  Czozowzka  v.  Railway,  121 
Mo.  aoi,  25  S.  W.  911;  State  v.  Pruett,  144 
Ma  82,  45  S.  W.  1114.  In  this  case  the  testi- 
mony of  Dr.  Smith  was  to  some  extait  In 
conflict  with  that  of  Dr.  Buyle,  who  bad 
testified  on  behalf  of  plaintiff,  and  we  can 
■ee  no  reason  why  on  cross-examlnatlMi  it 
was  not  permissible  to  show  that  Dr.  Smith 
had  been  for  a  long  time  sustaining  to  other 
corporations  or  parties  a  relation  similar  to 
the  rdatlon  he  now  sustains  to  defendant 
Especially  should  this  be  true  where,  as  in 
tUs  case,  there  Is  some  conflict  in  the  testi- 


mony of  expat  witnesses  whose  testimony 
is  largely  an  expression  of  opinion,  for  It  is 
common  knowledge  that  any  person  Is  liable 
to  be  affected — often  unconsciously — in  his 
Judgment  by  his  personal  Interest,  and  the 
relation  which  he  may  sustain  to  the  parties, 
and  the  fact  that  he  may  have  sustained  a 
similar  relation  to  other  parties  and  the 
time  of  its  duration  may  very  properly  be 
considered  for  the  same  reason. 

Ccmtention  is  also  made  that  the  court 
erred  in  refusing  certain  instructions  asked 
by  the  defendant  These  instructions  were 
for  the  purpose  of  withdrawing  from  the 
Jury  the  consideration  of  the  testimony  elicit- 
ed from  Dr.  Smith  on  cross-examination  as 
to  his  former  employment  by  another  corpo- 
ration, but  what  we  have  said  In  relation  to 
the  admission  of  that  testimony  disposes  of 
the  objection  to  these  instructions. 

It  is  finally  contended  that  the  damages 
assessed  are  excessive.  We  have  gone  care- 
fully ov«r  the  testimony  with  a  view  of  as- 
certaining whether  there  is  any  force  In  this 
position.  The  evidence  on  the  part  of  plain- 
tiff shows  that  she  was  severely  injured; 
that  she  had  been  in  good  health  previous  to 
the  accident  and  had  had  no  trouble  La  di- 
gesting her  food  or  In  the  movement  of  her 
bowels;  that  she  had  done  her  own  house- 
work, and  was  generally  in  good  health;  that 
since  the  accident  she  had  constantly  suffer- 
ed pain,  and  as  a  result  of  the  injury  to  the 
stomach  she  waa  unable  to  properly  digest 
food  and  by  reason  of  the  Injury  to  the  low- 
er end  of  the  spine,  resulting  In  paralysis  of 
the  rectum,  the  fecal  matter  had  since  been 
required  to  be  removed  mechanically;  that 
she  had  suffered  pain  constantly  from  the 
time  of  the  Injury,  and  was  still  suffering; 
was  nervous,  and  the  evidence  would  also 
warrant  the  Jury  in  finding  that  this  con- 
dition was  likely  to  continue  indefinitely, 
and,  if  the  Jury  believed  this  testimony,  we 
cannot  say  that  the  amount  of  the  verdict — 
$1,500 — was  excessive. 

The  judgment  will  be  affirmed.   All  concur. 


DAVIS  et  al.  v.  GROSS  et  al. 

(Kansas    City    Court    of    Appeals.      MissoorL 

Jan.  30, 1011.    Rehearing  Denied  Feb. 

18,  1911.) 

1.  Bbokeks  (S  8*)— Bmplotmkwt— Evidence. 

In  an  action  for  brokers'  commissions,  evi- 
dence held  to  sastain  a  finding  that  plaintiffs 
were  employed  to  secure  the  property  for  de- 
fendants. 

Ed.  Mote.— For  other  cases,  see  Broken,  Cent 

g.  S  9;  Dec.  Dig.  {  &•] 

2.  Bbokebb  (i  85*)— Aonoif  fob  CoiofissioNS 

— BVIDKROX. 

In  an  action  for  brokers'  commissions  for 
securing  a  purchase  of  certain  real  estate  for 
defendants  at  a  partition  sale,  evidence  that  at 
tlie  sale  one  of  the  plaintiffs  was  instrumental 
in  stopping  the  bidding  of  an  adverse  bidder  on 
the  ground   that  he  was  unwilling  to  comply 
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with  the  terms  of  the  sale,  and  thereby  render^ 
ed  the  service  in  accordance  with  his  duty  as 
representative  of  the  defendants,  was  admissible. 
[Ed  Note. — For  other  cases,  see  Broilers,  Gent. 
Dig.  i§  106-115;   Dec.  Dig.  i  85.*] 

3.  Bbokebs  (i  85*)  — AcnoRB  roB  Comas- 

BI0N8— Evidence. 

Where  defendants  employed  plaintiffs  to 
secure  certain  property  about  to  be  sold  at  a 
partition  sale,  evidence  that  plaintiffs  agreed 
not  to  have  any  other  bidders  at  the  sale  than 
defendants  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.. Dig.  {{  106-116;   Dec  Dig.  i  85.*] 

Appeal  from  Circuit  Court,  JacliBon  Coun- 
ty;  Tbos.  J.  Seeborn,  Judge. 

Action  by  John  Dayls  and  another  against 
Samuel  Gross  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

James  M.  Chaney  and  Hal  R.  Lebrecht, 
for  appellants.  Josepb  A.  Guthrie  and  Geo. 
S.  Bryant,  Jr.,  for  respondents. 

ELLISON,  J.  Plaintiffs  are  real  estate 
agents  and  brought  this  action  for  commis- 
sion on  the  purchase  of  real  estate  in  Kan- 
sas City.  Tbey  recovered  judgment  In  tbe 
circuit  court. 

The  petition  alleged  that  defendants  de- 
sired to  Invest  in  property;  that  plaintiff 
Davis  was  looking  for  a  suitable  purchase ; 
that  he  discovered  tbe  Brevoort  Hotel  could 
be  had  by  purchase  at  a  partition  sale  and 
notified  defendants ;  that  it  was  agreed  that 
plaintiffs  should  advise  them  of  the  time  and 
place  of  sale,  and  If  it  was  bid  In  by  de- 
fendants they  would  pay  plaintiffs  tbe  cus- 
tomary commission. 

Since  the  verdict  was  for  plaintiffs,  we 
will  assume  the  facts  to  be  as  the  evidence 
In  their  behalf  tended  to  prove  them.  It 
appears  that  defendants  wanted  to  invest  In 
some  real  estate  In  Kansas  City,  and  plain- 
tiff Davis  was  looking  for  property  that 
would  suit  them.  In  July  or  August,  1008, 
he  saw  an  advertisement  of  property  known 
as  the  Brevoort  Hotel,  by  bis  coplalntlff, 
Rowland,  who  was  a  real  estate  agent  He 
called  on  the  latter  and  obtained  a  price  of 
$13,000  which  he  placed  before  defendants. 
It  suited  tbe  latter,  and  they  said  they  would 
buy.  Up  to  this  time  It  was  not  understood 
that  defendants  were  to  pay  any  commission 
on  the  sale;  it  being  the  custom  for  sellers 
to  settle  for  commissions  to  agents  procur- 
ing the  sale.  But  it  became  known  that  tbe 
title  to  this  property  was  in  three  parties, 
and  that  It  was  then  the  subject  of  a  parti- 
tion suit  in  the  Jackson  county  circuit  court 
and  was  to  be  sold  at  a  partition  sale  In 
the  following  October.  Plaintiffs  Informed 
defendants  of  this  situation,  and  also  stated 
to  them  that,  that  being  the  condition,  no 
commission  could  be  paid  by  the  seller,  and, 
If  defendants  purchased,  they  must  pay  a 
commission  to  them.  Plaintiffs  stated  that 
they  would  not  look  out,  or  seek,  for  other 
purchasers,  and  would  notify  defendants  of 


the  day  of  sale  and  take  them  to  the  sale, 
and,  as  expressed  by  one  of  the  witnesses, 
"Mr.  Gross  and  Mr.  Rowland  was  to  bid  in 
the  property."  Defendants  agreed  to  pay  a 
commission.  Plaintiff  Davis  and  defendants 
went  to  plaintiff  Rowland's  office  and  agreed 
to  pay  a  commission  on  whatever  price,  the 
land  sold  for  at  tbe  partition  sale.  Plain- 
tiffs notified  defendants  of  the  sale;  but,  a 
day  or  two  before  It  was  to  take  place,  they 
informed  plaintiffs  that  they  would  not  at- 
tend tbe  sale  and  would  not  buy.  They  re- 
turned the  abstract  plaintiffs  furnished  them. 
Plaintiffs  protested  that,  in  view  of  their 
agreement  to  buy,  they  (plaintiffs)  had  not 
sought  other  purchasers,  etc.  Plaintiffs  felt 
that  all  was  not  right,  and  Rowland  said  be 
would  go  by  for  them  on  the  day  of  sale  and, 
at  least,  perform  his  part  of  the  contract 
He  did  go  by  and  learned  from  Mr.  Gross 
that  his  wife  had  gone  to  the  courthouse; 
the  latter  telling  blm  "to  be  there."  He 
went  to  tbe  courthouse,  met  Mrs.  Gross,  and 
Introduced  her  to  the  commissioner  and  oth- 
ers Interested  in  the  sale.  Something  was 
again  said  about  the  commission  and  no  ob- 
jection from  her.  She  suggested  that  Row- 
land do  the  bidding,  when  he  said  It  would 
be  better  that  she  do  It  which  she  did.  She 
got  tbe  property  for  $12,675.  The  terms 
of  the  sale  were  that  $4,000  was  to  be  paid 
in  cash,  and  during  the  bidding  Rowland  in- 
quired of  a  bidder  tf  he  was  prepared  to 
put  up  that  amount  in  cash,  and  found  that 
be  only  proposed  to  pay  $1,000.  Believing 
this  to  be  unfair  competition,  he  raised  the 
Question  of  the  propriety  of  this  man  bid- 
ding, and  he  was  ruled  out 

We  consider  that  the  evidence  given  in 
behalf  of  plaintiffs  amply  supports  the  ver- 
dict In  our  opinion  the  testimony  of  Mrs. 
Gross  herself  Is  sufficient  to  sustain  It.  She 
admits  that  she  knew  plaintiffs  were  ex- 
pecting a  commission  from  her,  and  with 
that  knowledge  she  attended  the  sale  with 
Rowland  and  asked  him.  to  bid  for  her.  She 
admitted,  before  tbe  sale,  when  informed 
by  plaintiffs  that  they  must  pay  a  commis- 
sion, she  remained  silent. 

The  objection  to  the  testimony  of  Row- 
land that  he  was  Instrumental  in  stopping 
the  bidding  from  the  man  who  could  not 
comply  with  tbe  terms  of  the  sale  was  not 
well  taken.  It  was  certainly  unfair  to  de- 
fendants that  a  bidder  who,  confessedly, 
would  not  comply  with  the  terms  of  the  sale, 
should  compete  with  them.  And  it  was  val- 
uable service  to  defendants  for  Rowland  to 
stop  him.  It  was  but  a  part  of  his  duty  as 
a  representative  of  defendants,  and  its  ten- 
dency, happening,  as  it  did.  In  the  presence 
of  Mrs.  Gross,  was  to  show  his  agency  and 
performance  of  service  as  declared  upon  In 
the  petition. 

The  objection  to  evidence  that  plaintiffs 
would   not  have  any   other   bidders  at  tbe 
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sale  tban  defendants  was  not  well  taken.  It 
was^  merely  an  agreement  to  consider  de- 
fendants as  the  prospective  buyers  and  tbat 
tbey  would  represent  them  and  not  look  out 
for  others.  It  was  only  a  statement  of  what 
good  faltb  to  defendants  required.  We  can 
see  nothing  Improper  In  It  Bat  It  Is  said 
that  this  objection  and  the  one  as  to  the 
dlsqnallfled  bidder  were  not  within  the  con- 
tract stated  In  the  petition,  and  McMillen  v. 
aty  of  Columbia,  122  Mo.  App.  34,  97  S. 
W.  953,  Is  cited.  We  do  not  see  that  the 
case  has  any  application.  It  was  well  re- 
marked by  the  trial  court  that  plaintiffs 
were  not  required  to  plead  their  evidence. 

We  have  given  careful  consideration  to  the 
extended  argument  In  defendants'  favor ;  but. 
In  view  of  the  finding  on  facts,  cannot  al- 
low It  sufficient  force,  under  the  law,  to 
overturn  the  Judftment. 

The  Instructions  sufficiently  submitted  the 
Issues,  and  we  can  do  nothing  less  than  af- 
firm the  Judgment.    AH  concur. 


DAZET  V.  ELA'IN  et  al. 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 

6,  1911.) 

1.  JcDouENT  (8  137»)  —  Defaxh-ts  —  Setting 

Asi  DE— Statu  ras. 

Undpr  the  direct  provisions  of  Rev.  St. 
1909,  S  2094,  the  circuit  court  in  its  discre- 
tion may  before  final  judgment  set  aside  a  de- 
fault, and  allow  the  action  to  be  defended. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  M  262-264 ;    Dec  Dig.  t  137.*] 

a  JUDOMSNT  (g  i39*)  —  Defattlts  —  Setttno 
Aside— Discretion  of  Coubt— Exebcibk  of 

DiSCBKnON. 

It  was  not  an  abuse  of  the  trial  court's 
discretion  to  allow  one  claiming  to  be  a  bona 
fide  purchaser  of  land  without  notice  to  Inter- 
vene and  defend  an  action  against  the  land  after 
defanit,  even  though  a  lis  pendens  bad  been 
filed,  for  the  lis  pendens  only  prevented  him 
from  holding  the  land  to  the  plaintiff's  injury, 
and.  if  he  had  a  defense,  he  snonld  be  allowed 
to  maintain  it. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  St  265-268;    Dec.  Dig.  M89.*] 

8.  Specific    Pekformance    ((   8»)— NaTubb— 

discbktion  of  coubt. 

Specific  performance  of  a  contract  is  not  a 
matter  of  right,  but  rests  in  the  sound  discre- 
tion of  a  court  of  equity,  which  should  consider 
the  interests  of  all  parties  concerned. 

[EJd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  M  17, 18;  Dec.  Dig.  i  8.*] 
4.  Specific    Pekfokmancb   (J   4*)— Natubk— 

ExianxRCK  OF  Otheb  Reuedt. 

One  who  has  an  adequate  remedy  at  law 
fannot  have  specific  performance  of  a  contract, 
and  hence  one  cannot  have  specific  performance 
of  a  contract  which  would  subject  land  in  the 
hands  of  an  innocent  purchaser  to  the  payment 
of  damages  for  a  breach  of  contract,  if  the  one 
who  broke  the  contract  is  solvent,  and  a  money 
indgment  against  him  can  be  collected,  and  the 
only  relief  songht  is  money  damages  with  a  lien 
on  land  to  secure  it. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fonnance.  Cent  Dig.  g  4 ;    Dec.  Dig.  g  4.*] 


5.  Specific  Perfoxuanok  (|  119*)— Relief— 

Bubdkn  of  Pboof. 

Where  a  petition  seeking  specific  perform- 
ance of  a  contract  which  would  subject  lands 
now  In  the  bands  of  an  innocent  purchaser  to 
the  borden  of  a  debt  alleged  that  the  seller 
was  insolvent  which  was  put  in  issue  by  a  gen- 
eral denial,  the  burden  of  proving  insolvency  is 
upon  the  plaintiff,  for  his  right  to  specific  per- 
formance depends  npon  insolvency. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  gg  382,  883;   Dec.  Dig.  g 

0.  Appeal  and  Bbbob  (gg  181,  281*)— Pbes- 
entation  of  Gbodnds  of  Review  in  Low- 
eb  Coubt— Failube. 

Error  not  presented  at  trial  or  In  the  mo- 
tion for  new  trial  cannot  be  raised  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent    Dig.    gg    1141-1160,    1650-1661; 
Dec.  Dig.  gg  181,  281.*] 

Appeal  from  Circuit  Court,  Barton  Coun- 
ty;  B.  O.  Tburman,  Judge. 

Action  by  J.  E.  Dazey  against  Frank  El- 
vln  and  another,  in  which  F.  A.  Laurence 
Intervened.  Prom  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Ck>le,  Burnett  &  Moore,  for  apt>ellant 
Thos.  3.  Smith,  for  resjpondents. 

COX,  3.  The  essential  facts  out  of  which 
this  litigation  grew  are  as  follows:  On  De- 
cember 23,  1907,  the  following  contract  was 
entered  Into  between  plaintiff  and  defendant 
Frank  Elvln:  "Findley,  Illinois,  December 
23,  1907.  I  bave  this  day  sold  to  Frank  El- 
vln my  livery  stock  In  Pontlao,  111.,  for  the 
sum  of  six  thousand  dollars  to  be  paid  In 
the  following  manner— $500.00  cash,  $500.00 
on  or  before  April  1st  1908,  $2,000.00  In  mer- 
chantable notes,  $3,000.00  secured  by  mtge. 
on  south  half  of  Sec.  15,  Ozark  T.  P.  Barton 
C!o.,  Mo.,  to  run  for  a  period  of  five  years 
from  Dec.  1st,  1907,  Int  at  the  rate  of  five 
per  cent  payable  semi-annually.  Said  livery 
stock  Is  to  remain  In  possession  of  J.  E. 
Dazey  until  deal  Is  consummated.  J.  E.  Da- 
zey. Ftank  Elvln."  Defendant  Frank  £3- 
vln  refused  to  comply  with  this  contract  and 
conveyed  the  land  mentioned  therein  to  his 
brother,  J.  C.  Elvln,  and  also  executed  some 
form  of  statement  setting  forth  that  one  J. 
H.  Harlow  was  the  owner  of  a  one-third  in- 
terest In  the  land.  The  deed  to  J.  C.  Elvln 
and  the  statement  as  to  Harlow's  Interest 
were  filed  for  record  In  Barton  county.  On 
defendant  Frank  Elvln's  refusal  to  comply 
with  the  contract  upon  his  part  plaintiff  sold 
the  livery  stock  mentioned  In  the  contract 
at  public  auction,  from  which  sale  he  real- 
ized $4,559.35,  for  which  he  gave  proper  cred- 
it then  brought  this  suit  alleging  the  facts 
above  set  out  and  further  alleging  that  the 
conveyances  of  the  property  were  fraudu- 
lent alleged  the  Insolvency  of  B^nk  Elvln, 
and  prayed  an  accounting  and  a  decree  of 
specific  performance  requiring  defendant 
Frank  Elvln  to  execute  the  mortgage  pro- 
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▼Ided  for  in  his  contract  and  for  general  re- 
lief. Personal  service  was  had  upon  defend'- 
ants  Frank  Elvln  and  J.  G.  Elvln,  and  a  lis 
pendens  was  filed  by  plaintiff.  On  April  15, 
1908,  default  Judgment  was  entered  for  plain- 
tiff. The  cause  was  continued  for  two  terms 
without  final  Judgment  having  been  raider- 
ed,  and  on  January  11,  1909,  F.  A.  Laurence 
was  on  his  own  application,  and  against 
plaintiff's  objection,  made  a  party  defoidant 
on  the  ground  that  he  claimed  to  be  the  own- 
er of  the  land  described  in  the  contract,  and 
by  leave  of  the  court  filed  an  answer  which 
was  a  general  denial  and  a  plea  that  he  had 
purchased  the  land  from  J.  G.  Elvln,  that 
J.  G.  Elvln  had  purchased  from  Frank  El- 
vln, and  that  both  Laurence  and  J.  G.  El- 
vln bought  in  good  faith  without  actual 
knowledge  of  plalntlfTs  claim  for  a  lien  on 
the  land.  Upon  motion  of  defendant  Lau- 
rence, the  default  Judgment  was  set  aside, 
and  a  hearing  had  on  the  question  as  to 
whether  plaintiff's  demand  against  Frank  El- 
vln should  be  enforced  against  the  land.  The 
court  heard  the  testimony  and  dismissed 
plaintiff's  bill,  and  he  has  appealed. 

As  a  preliminary  question,  plaintiff  insists 
error  was  committed  by  the  court  in  permit- 
ting Laurence  to  be  made  a  party  and  to 
defend  in  this  case  after  default  Judgment 
had  been  entered.  Laurence  purchased  the 
land  after  the  suit  was  begun,  but,  as  be 
claimed  to  have  purchased  the  land  in  good 
faith  for  value  and  without  actual  knowl- 
edge of  the  pending  suit,  it  was  within  the 
power  of  the  court  in  the  exercise  of  a  wise 
discretion  to  permit  him  to  come  In  and  de- 
fend any  time  before  final  judgment.  Rev. 
St  1909,  i  2094.  And  we  do  not  think  that 
discretion  was  unwisely  exercised  In  this 
case.  If  It  were  true,  as  claimed  by  Lau- 
rence, that  he  had  paid  value  for  the  land 
without  actual  knowledge  of  plaintiff's  claim, 
it  was  but  fair  to  him  that  plaintiff  should 
be  required  to  show  some  ground  for  fasten- 
ing his  claim  upon  this  land  before  he  should 
be  permitted  to  subject  It  to  the  payment 
of  his  debt,  and  thus  deprive  Laurence  of  bis 
title  thereto.  The  filing  of  lis  pendens — 
which  filing  was  admitted  by  defendant  Lau- 
rence— ^precluded  Laurence  from  holding  the 
land  against  plaintiff  if  to  do  so  would  work 
injury  to  plaintiff.  The  fact,  however,  that 
Laurence  claimed  to  have  purchased  the 
land  in  good  faith  and  wlthont  actual  knowl- 
edge of  plaintiff's  claim,  made  it  the  duty 
of  the  court  to  protect  Laurence's  Interest 
in  this  land  If  It  could  be  done  without  in- 
jury to  plaintiff.  Whether  this  Judgment 
should  stand  or  fall  must  therefore  depend 
upon  whether  plaintiff  has  shown  himself 
entitled  to  equitable  reli^  by  a  decree  for 
specific  performance,  or  for  a  money  Judg- 
ment and  a  lien  upon  this  land  to  enforce  it 

Specific  performance  of  a  contract  is  not 
awarded  by  a  court  of  equity  as  a  matter  of 
right,  but  rests  in  the  sound  discretion  of 
the  court;   and  whether  It  will  be  granted 


or  withheld  in  a  given  case  must  be  deter- 
mined by  the  facts  of  that  case.  Davis  v. 
Petty,  147  Mo.  374,  48  8.  W.  944;  Brevator 
r.  Creech,  186  Mo.  558,  672,  85  S.  W.  527; 
Sease  v.  Cleveland  Foundry  Co.,  141  Mo.  488, 
42  S.  W.  1084;  Gottfried  v.  Bray,  208  Mo. 
652,  660,  106  S.  W.  689.  When  a  party  asks 
specific  performance.  It  is  the  duty  of  the 
court  to  consider  the  interests  of  everybody 
concerned,  and  If,  under  the  circumstances 
of  the  case,  it  would  be  inequitable  to  en- 
force specific  performance,  such  relief  will 
be  denied.  Veth  v.  Oierth,  92  Mo.  97,  104, 
4  S.  W.  432. 

One  of  the  requisites  to  the  exercise  of 
equitable  Jurisdiction  is  the  absence  of  an 
adequate  remedy  at  law.  Equity  does  not 
supplant  the  law,  but  only  lends  its  aid  when 
the  legal  remedy  Is  in  some  way  Inadequate. 
The  real  end  sought  to  be  attained  in  this 
case  is  damages  for  a  breach  of  contract  and 
security  for  such  damages.  Why  should  the 
security  be  exacted,  and  what  reason  is  there 
for  asking  a  court  of  equity  to  enforce  It 
as  a  lien  upon  the  land  in  question?  If  de- 
fendant Frank  Elvln,  who  breached  bis  con- 
tract is  solvent  so  that  a  money  judgment 
can  be  collected  by  execntlon,  then  plaintiff 
has  an  adequate  remedy  at  law,  and  there 
is  no  occasion  for  him  to  apply  to  a  court 
of  equity  for  protection.  There  is  no  testi- 
mony whatever  In  this  case  as  to  whether 
defendant  Ftank  Elvln  was  solvent  or  in- 
solvent Plaintiff  charged  him  to  be  insol- 
vent, but  this  Is  put  In  issue  by  the  answer 
of  Laurence,  and,  since  plaintiff  is  only  se^- 
ing  to  recover  and  enforce  collection  of  a 
money  Judgment,  the  burden  was  upon  him 
to  prove  the  Insolvency  of  Frank  Elvin  in 
order  to  place  himself  in  a  position  to  Insist 
upon  his  right  to  have  his  demand  made  a 
lien  upon  the  land  Frank  Elvin  had  agreed 
to  pledge  as  security  for  his  debt  to  plain- 
tiff. Having  failed  to  do  this,  be  has  failed 
to  show  any  ground  for  equitable  relief.  Es- 
pecially is  this  true  when  to  'grant  the  relief 
demanded  would  result  In  robbing  the  de- 
fendant Laurence  of  his  title  to  the  land. 
Such  a  result  ought  not  to  be  fostered  unless 
there  was  some  necessity  for  it 

It  is  finally  insisted  by  plaintiff  that  if 
he  is  not  entitled  to  specific  performance,  he 
is,  at  least,  entitled  to  a  money  judgment 
against  Frank  Elvln.  The  difficulty  In  plain- 
tiff's way  upon  that  proposition  is  that  the 
record  in  this  case  falls  to  show  that  such 
relief  was  specifically  asked  at  the  hands  of 
the  trial  court.  Neither  did  the  plaintiff  In 
his  motion  for  new  trial  call  the  attention 
of  the  trial  court  to  the  fact  that  he  might 
be  entitled  to  a  money  Judgment  Not  hav- 
ing called  the  trial  court's  attention  to  this 
matter,  he  Is  not  now  In  a  position  to  In- 
sist upon  It  here.  Sweet  v.  Maupln,  65  Mo. 
65;  Lynch  ▼.  Ballroad,  208  Mo.  1,  loc.  dt 
44,  106  S.  W.  68. 

The  Judgment  will  be  affirmed.  All  oon- 
cur. 
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BRIGHTWHLL  t.  KANSAS  CIXT. 

(KanaM    Gi^    Court    o{    Appeals.     Miasoori. 

Jan.   30,   1911.     Reheanng  Denied 

Feb.  13,  1911.) 

1.  MUNIOIFAI.  COBPOBATIONS  (J  747*)  —  LlA- 
BILITT— EXEBCISK  OT  OOVEBNlfENTAI.  FUNC- 
TION. 

Bev.  St.  1800,  I  6067,  provides  that  when- 
ever an7  city  desires  to  establish  a  park,  etc., 
the  common  cooncil,  etc.,  is  authorized  to  pur- 
chase or  condemn  land  in  such  city  for  that 
pnrpose.  Section  607S  gives  the  board  of  park 
oommissioneis  i>ower  to  establish,  etc.,  within 
•Dch  park  district  all  boulevards  as  they  may 
deem  proper,  and  for  such  purposes  gives  them 
jurisdiction  over  such  of  the  streets  as  they 
deem  necessary  to  give  convenient  access  to 
the  parks.  The  Kansas  City  Charter  and  Ordi- 
nances 1896,  art  10,  requires  by  section  5  the 
board  of  park  commissioners  to  adopt  a  system 
of  public  parks,  and  to  designate  lands  to  be 
appropriated  for  that  purpose,  and  to  select 
routes  for  boulevards,  and  further  provides  that 
special  assessments  for  parks  and  boulevards 
snail  be  subject  to  the  same  rebate  on  payment, 
the  same  penalties  for  nonpayment,  And  shall  be 
enforced  in  the  same  manner  as  general  taxes 
levied  by  the  city.  Beld,  that  while  a  mnnicipal 
act  will  be  classed  as  ministerial  if  it  is  sub- 
stantially of  a  local  or  corporate  nature,  though 
it  relates  in  a  general  way  to  a  function  of 
government,  in  levying  an  assessment  for  park 
purposes,  the  city  acted  in  a  governmental  ca- 
pacity, so  that  it  was  not  liable  in  damages  for 
the  Rtilure  of  its  treiuinrer  to  issue  a  certificate 
to  a  purchaser  at  a  sale  of  property  under  an 
assessment  levied  to  maintain  parks  and  boule- 
vards. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  {{  1570-1577;  Dec. 
Dig.  i  747.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  James  H.  Slover,  Judge. 

Action  by  John  A.  Brlghtwell  against  Kan- 
sas City.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

John  a.  Park,  A.  F.  Smith,  and  I.  D.  Hook, 
for  appellant  B.  D.  Davia  and  L.  A. 
Laughlln,  for  respondent 

JOHNSON,  J.  This  Is  an  action  to  re- 
cover damages  from  the  defendant  city  on 
tbe  ground  that  it  failed  and  refused  to  issue 
to  plaintiff  a  certificate  of  purchase  for  land 
bongtat  by  him  at  a  sale  under  a  delinquent 
tax  bill.  In  1899  defendant  levied  a  special 
assessment  "upon  all  real  estate,  exclusive 
of  improvements  thereon,  In  the  Westport 
Park  district  in  Kansas  City,  Mo.,  for  the 
pnrpose  of  maintaining,  adorning,  construct- 
ing, repairing,  and  otherwise  Improving  parks, 
parkways,  boulevards,  and  avenues  located  in 
Westport  Park  district,"  etc.  A  number  of 
property  owners  in  the  district  refused  to 
W  tbe  assessment,  and  in  November,  1899, 
tbe  city  sold  the  property  of  the  delinquents, 
and  at  this  sale  plaintiff  purchased  a  lot 
for  wbicb  be  paid  the  city  $32.29,  and  be- 
cun*  entitled  to  a  certificate  of  purchase. 
No  certificate  was  issued,  and  In  December 
following  certain  property  owners  In  the  dis- 
trict brongbt  snit  In  the  circuit  court  of 
Jadcaon  county  against  the  dty,   the  city 


treasurer,  and  the  purchasers  at  the  sale  to 
cancel  and  set  aside  the  assessment  and  the 
sales  thereunder  on  the  ground  that  the  pro- 
ceedings were  in  violation  of  tbe  Constitution 
of  tbe  state,  and  obtained  a  temporary  In- 
junction restraining  the  dty  and  its  treas- 
urer from  issuing  certificates  to  tbe  respec- 
tive purchasers.  Plaintiff  was  one  of  the 
purchasers  against  whom  the  Injunction  was 
issued.  The  suit  was  not  finally  tried  in  tbe 
circuit  court  until  1006,  when  a  trial  re- 
sulted in  a  Judgment  for  the  defendants  and 
the  Injunction  was  dissolved.  The  prop- 
erty owners  appealed  to  tbe  Supreme  Court, 
and  in  1908  that  court  affirmed  the  Judgment 
holding  tbe  proceedings  constitutional  and 
the  assessment  valid.  Corrlgan  v.  Kansas 
City,  211  Mo.  608,  111  8.  W.  115.  Plaintiff 
made  repeated  demands  of  the  different  dty 
treasurers  for  a  certificate  of  purchase,  but 
these  were  refused,  and  in  1909  he  instituted 
tbe  present  suit  for  damages  against  the 
dty  alone.  A  Jury  was  waived,  and  after 
hearing  tbe  evidence  the  court  rendered  Judg- 
ment for  plaintiff  for  fl31.  Defendant  ap- 
pealed. 

As  we  view  the  case,  the  decisive  ques- 
tion at  issue  is  whether  the  city  should  be 
beld  to  respond  in  damages  for  the  failure 
of  Its  treasurer  to  perform  the  purely  min- 
isterial act  of  issuing  a  certificate  to  a  pur- 
chaser at  a  sale  of  property  under  an  assess- 
ment levied  for  tbe  maintenance  of  parks 
and  boulevards.  And  the  answer  to  this 
question  In  our  opinion  depends  on  the  an- 
swer to  be  given  another  question,  viz. :  In 
levying  the  assessment  was  the  city  acting 
in  a  governmental  or  a  ministerial  capadty? 
If  it  was  acting  in  tbe  former  capacity,  it 
cannot  be  held  liable  for  the  torts  of  its  of- 
ficer in  refusing  to  perform  a  ministerial  act 
the  law  charges  him  with  the  duty  of  per- 
forming, but,  if  the  city  acted  in  the  latter 
capadty,  it  must  be  held  responsible  for  sudi 
torts.  Pertinent  statutory  provisions  are  as 
follows : 

"Sea  6067.  (Rev.  St  1899  [Ann.  St  1906,  p. 
3049].)  Parks,  How  Bstabllsbed.— When- 
ever any  dty  desires  to  establish  a  park  or 
pleasure  grounds,  the  common  council  or 
mayor  and  board  of  aldermen  of  such  city  is 
hereby  authorized  and  empowered  to  pur- 
chase or  condemn  lands  In  such  city  or 
within  one  mile  thereof  for  tbat  purpose, 
and  shall  by  ordinance  describe  tbe  metes 
and  bounds  of  such  lands  to  be  purchased 
or  condemned." 

"Sec.  6075.  Power  to  Establish  Roads,  etc 
— Such  board  of  park  commissioners  shall 
have  power  and  authority  to  eBtablish,  open, 
grade,  pave  and  otherwise  improve,  in  such 
manner  and  with  such  material  as  they  may 
deem  proper,  within  such  park  district,  all 
such  roads,  boulevards  and  avenues  as  they 
may  determine  to  be  necessary  or  proper 
and  useful  to  the  Inhabitants  of  such  park 
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district;  and,  for  these  purposes,  sliaU  have 
jurisdiction  over  and  may  take  possession 
of  such  of  the  streets  In  such  city  as  they 
may  deem  necessary  to  afford  to  the  In- 
habitants of  such  dty  convenient  means  of 
access  to  such  parks."    Ann.  St  1906,  p.  8053. 

The  charter  of  the  dty  provided  (Charter 
and  Ordinances  of  Kansas  City  1898,  {  6,  art 
10);  "Said  board  of  park  commissioners 
shall  have  power,  and  it  shall  be  Its  duty, 
to  devise  and  adopt  a  system  of  public  parks, 
parkways  and  boulevards,  for  the  use  of  the 
city  and  Its  Inhabitants,  and  to  select  and 
designate  lands  to  be  used  and  appropriated 
for  such  purposes,  within  or  without  the 
city  limits,  and  to  select  routes  and  streets 
for  boulevards.  •  •  • "  Further  the  char- 
ter and  ordinances  provided  that  special  as- 
sessments for  parks  and  boulevards  should 
be  subject  to  the  same  rebates  on  payment, 
the  same  penalties  for  nonpayment,  and 
should  be  collected  and  enforced  in  the  same 
manner  as  general  taxes  levied  by  the  city. 
It  is  manifest  that  the  state  and  municipal 
legislation  relating  to  the  establishment  and 
maintenance  In  large  cities  of  public  parks, 
boulevards,  and  playgrounds  Is  founded  on 
the  convlcticm  that  such  institutions  are  a 
public  necessity  Just  as  streets,  sewers,  po- 
lice, and  fire  protection  are  necessary  to  the 
general  public  welfare.  .  This  view  of  the 
importance  of  such  institutions  and  of  their 
indlspensableness  in  large  centers  of  popu- 
lation is  supported  by  the  weight  of  au- 
thority in  this  state  and  other  Jurisdictions, 
and  invests  them  with  the  character  and 
attributes  of  general  public  necessities  to  mu- 
nicipalities of  classes  to  which  large  dtles 
belong  as  distinguished  from  mere  utilities 
of  special  local  value. 

In  2  Abbott  on  Municipal  Corporations, 
1098,  the  author  says:  "The  etpenditure  of 
public  moneys  for  objects  having  for  their 
purpose  the  protection  and  betterment  of  the 
good  morals  and  health  of  the  people  has 
always  been  regarded,  not  only  legitimate, 
but  praiseworthy.  The  opportunity  for  di- 
version and  amusement  in  the  open  air  is 
an  object  of  such  character,  and  may  be 
effected  through  the  establishment  and  main- 
tenance of  public  parks  and  boulevards."  In 
Shoemaker  v.  United  States,  147  U.  S.  282, 
13  Sup.  Ct  361,  37  Ia  Ed.  170,  the  court 
speaking  through  Mr.  Justice  Shiras,  say: 
"In  the  memory  of  men  now  living  a  propo- 
sition to  take  private  property  without  the 
consent  of  the  owner  for  a  public  park  and 
to  assess  a  proportionate  part  of  the  cost 
upon  real  estate  benefited  thereby  would  have 
been  regarded  as  a  novel  exercise  of  legisla- 
tive power.  »  •  •  There  Is  now  scarce- 
ly a  city  of  any  considerable  size  in  the  en- 
tire country  that  does  not  have  such  parks. 
The  validity  of  the  legislative  acts  erecting 
such  parks  and  providing  for  their  cost  has 
been  uniformly  upheld.  •  *  *  Land  taken 
in  a  dty  for  public  parks  and  Squares,  by 
authority  of  law,  whether  advautageous  to 


the  public  for  recreation,  health  or  business^ 
is  taken  for  a  public  use."  In  Wilson  v. 
Lambert,  168  U.  8.  611,  18  Sup.  Ct  217,  42 
L.  Ed.  599,  the  same  court  speaks  approving- 
ly of  a  New  York  dedslon  holding  "that 
the  taking  the  grounds  of  individuals  in  a 
city  to  convert  into  a  public  square  is  tak- 
ing the  property  for  public  use  as  much  so 
as  if  such  grounds  were  converted  into  a 
street;  and  the  fact  of  the  damages  being 
assessed  upon  the  owners  of  adjoining  prop- 
erty, instead  of  being  levied  as  a  general 
tax  upon  the  city,  is  no  evidence  that  the 
property  is  not  taken  for  public  use,"  and 
gives  voice  to  the  view  that  "the  ^ort  made 
to  distinguish  between  streets  and  highways 
as  constituting  proper  subjects  of  taxation 
for  special  benefits,  and  public  parks,  as  mat- 
ters of  such  a  general  nature  as  not  to  jus- 
tify special  assessment,  does  not  appear  to 
us  to  be  successfuL"  Our  own  Supreme 
Court  has  this  to  say  on  the  subject  in  Kan> 
sas  City  V.  Ward,  134  Mo.,  loc.  dt  177,  35  S. 
W.  601:  "Public  parks  In  densely  populated 
cities  are  manifestly  essential  to  the  health, 
comfort,  and  prosperity  of  their  dtlzens.  It 
is  universally  conceded,  and  not  disputed  in 
this  case,  ttiat  such  improvements  are  a 
public  use,  within  the  meaning  of  the  Consti- 
tution, for  the  purposes  of  which  the  land 
of  the  citizen  may  be  taken  upon  payment  of 
a  Just  compensation.  County  Court  v.  Qris- 
wold,  68  Mo.  175;  Shoemaker  v.  United 
States,  147  U.  S.  297  [13  Sup.  Ot  861,  37  L. 
Ed.  170];    and  cases  died." 

Having  ascertained  that  the  acquisition 
by  the  city  of  property  for  park  and  boule- 
vard purposes  was  for  the  public  good  and 
the  public  use,  we  pass  to  the  question  of 
whether  the  city  in  the  performance  of  such 
service  to  the  public  was  acting  as  an  agency 
of  government  or  in  its  private  or  corporate 
character  for  securing  a  mere  special  local 
advantage.  As  to  acts  of  the  latter  character 
the  rule  thus  is  stated  in  2  Dillon  on  Munia 
Corp.  (4th  Ed.)  $  980:  "The  doctrine  may  be 
considered  as  established  where  a  given  duty 
is  a  corporate  one ;  that  is,  one  which  rests 
upon  the  municipality  in  respect  of  its  spe- 
cial or  local  interests,  and  not  as  a  public 
agency,  and  is  absolute  and  perfect,  and  not 
discretionary  or  Judldal  in  its  nature,  and  is 
one  owing  to  the  plaintiff,  or  in  the  perform- 
ance of  which  he  is  specially  interested,  that 
the  corporation  is  liable  in  a  dvil  action  foi 
the  damages  resulting  to  Individuals  by  itss 
neglect  to  perform  the  duty,  or  for  the  want 
of  proper  care  or  want  of  reasonable  skill 
of  its  officers  or  servants  acting  under  Its 
direction  or  authority  in  the  execution  of 
such  a  duty;  and,  with  the  qualifications 
stated,  it  is  liable,  on  the  same  principles  and 
to  the  same  extent,  as  an  individual  or 
private  corporation  would  be  under  like  cir- 
cumstances. For  illustration,  if  a  dty  neg- 
lects its  ministerial  duty  to  cause  its  sewera 
to  be  kept  free  from  obstructions,  to  the  In- 
Jury  of  a  person  who  has  an  Interest  in  the 
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performance  of  that  daty,  It  la  liable,  as  we 
shall  see,  to  an  action  for  the  damages  there- 
by occasioned."  In  the  characterization  of  a 
glren  municipal  act  it  Is  not  enough  to  con- 
stitute snch  act  legislative  that  It  be  found 
to  relate  In  a  general  way  to  a  function  of 
govemment  If  substantially  It  is  of  a  local 
or  corporate  nature,  it  will  be  classed  as  min- 
isterial. We  recognized  and  applied  this  test 
in  Young  t.  Railroad,  126  Mo.  App.  1,  103  S. 
W.  135,  where  we  held  the  city  liable  for  the 
negligence  of  servants  cleaning  the  streets. 
But  even  this  test  applied  to  the  case  in 
hand  does  not  divest  the  municipal  acts  of 
condemning  property  for  public  use  and  pro- 
viding for  Its  payment  of  their  real  char- 
acter as  acts  of  a  purely  governmental  na- 
ture. There  is  a  strong,  and,  we  think,  pei^ 
feet,  analogy  between  snch  acts  and  those 
rdatlng  to  laying  out  a  street  or  sewer  and 
condemning  property  therefor.  No  one  would 
have  the  hardihood  to  contend  that  such 
functions  were  not  legislative  and  Judicial  in 
tbtii  nature,  and  we  perceive  no  difference 
between  them  and  the  functions  In  question. 
In  the  construction  of  a  street  or  sewer  the 
city  acts  ministerially,  and  is  liable  for  the 
torts  of  its  servants,  but  In  planning  and 
procuring  the  land  for  such  Improvements  it 
acts  as  an  agency  of  government,  and  is  not 
liable  for  the  torts  of  its  servants.  So  with 
Its  parks  and  boulevards.  In  planning  them, 
In  condemning  the  necessary  land,  and  in 
levying  special  taxes  to  pay  for  such  land, 
the  functions  are  those  pertaining  to  sov- 
ereignty, but  in  the  subsequent  work  required 
to  convert  raw  land  Into  parks  and  boule- 
vards the  dty  acts  in  its  private  corporate 
capacity. 

Plalntlfr  has  no  cause  of  action  against  the 
dty-  He  was  not  without  remedy,  but  his 
action,  whether  at  law  or  In  equity,  should 
have  been  against  the  recalcitrant  officer, 
and  not  against  the  municipality. 

Tbe  Judgment  Is  reversed.     All  concur. 


ROBERTS  V.  WABASH  R  CO. 

(Kansas    City    Court    of   Appeals.      Missonri. 

Jan.  16,  1911.    Rebearing  Denied 

Feb.  18k  1911-) 

1.  EYIOKHCK       (S       248*)— DXOI.ABATIONS       BY 

Agent— AninssiBiUTT. 

An  agent's  declarations  concerning  a  mat- 
ter within  the  scope  of  his  agency  are  admis- 
sible only  when  made  at  the  time  of  the  occur- 
rence to  which  they  relate. 

[Ed.  Note.— For  other  eases,  see  BNidence, 
Cent.  Dig.  gi  908-015 ;   Dec.  Dig.  i  243.»] 

2.  Mastkb   and    Servant    (S    190*)— Incom- 
PEiTNCT  or  EuPLOTfi— Notice  Imputed  to 

EirPLOTEB. 

A  vice  principal's  knowledee  of  an  em- 
ploye's incompetency  is  imputed  to  the  em- 
ployer. 

[£U.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  473,  474;  Dec.  Dig.  § 
190.*J 


5.  BVIOENCE   (t    244*)  —  Deolaxations    bt 
AOXNT— ADMISSIBILITT. 

On  suit  against  a  railway  company  for  an 
assault  by  its  operator,  it  was  improper  to  per- 
mit plaintiff  to  show  a  subsequent  declaration 
by  the  general  passenger  agent  tending  to  show 
the  operator's  quarrelsomeness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §i  91&-936;   Dec.  Dig.  {  244.*] 

4.  Cab^iebs  (I  327*)— Rights  of  Pasbenoebs. 

A  passenger  has  no  right  to  enter  a  private 

telegraph  office  in  a  station  without  Invitation. 

[EM.    Note.— For    other   cases,   see    Carriers, 

Dec.  Dig.  g  827.*] 

5k  Tbial  (g  253*)- Instbuctions. 

On  suit  against  a  railway  company,  an  In- 
struction that  plaintiFs  entry  into  a  private- 
telegraph  office  in  the  station  without  invitation 
would  not  authorize  assaulting  or  forcibly  eject- 
ing him  was  improper,  as  ignoring  the  com- 
pany's theory  that  the  operator  first  asked 
plaintiff  to  leave. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  584-586;  Dec  Dig.  g  253.*] 

6.  Cabbiebs  (g  283*)— Assaults  Upon  Fab- 
sen  OEBS— Liabiutt. 

A  railway  company  is  liable  for  assault 
upon  a  passenger  by  its  operator,  though  inci- 
dentally he  worked  as  operator  for  an  inde- 
pendent telegraph  company,  and  though  the 
passenger  called  to  send  a  private  message. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1123;   Dec.  Dig.  g  288.*] 

7.  Appeai.   and   Ebbor  (gg   064,   996*)— He- 
view— Scope. 

Appellate  courts  cannot  pass  upon  the 
weight  or  credibility  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  8901-3907;  Dec  Dig.  gg 
094,  995.*] 

Appeal  from  Circuit  Court,  Adair  County; 
Nat  M.  Shelton,  Judge. 

Action  by  James  L.  Roberts  against  the 
Wabash  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

James  L.  Minnls  and  Hlgbee  &  Mills,  for 
appellant.  Campbell  &  Ellison,  0.  E.  Mur- 
rell,  R.  M.  Reynolds,  and  Geo.  N.  Davis,  for 
respondent 

BROADDUS,  P.  J.  The  plaintiff  sues  the 
defendant  for  damages  for  an-  assault  com- 
mitted on  him  by  the  defendant's  agent  at 
Salisbury,  where  he  was  to  change  cars 
from  the  Glasgow  branch  of  defendant's 
railroad  to  its  main  line. 

The  plaintiff  was  a  young  man  of  slight 
build.  Burkhardt,  the  agent,  alleged  to  have 
committed  the  assault,  was  a  large,  heavy 
man.  On  the  morning  of  the  day  of  the 
occurrence  plaintiff  took  passage  from  Glas- 
gow by  way  of  Salisbury  to  Macon,  Mo. 
When  he  arrived  at  Salisbury  for  the  pur- 
pose of  sending  a  telegram  to  his  sister-in- 
law  at  Macon,  he  went  to  the  ticket  window 
of  the  ladles'  room  in  the  defendant's  sta- 
tion, and  inquired  in  reference  to  sending  a 
telegram,  whereupon  a  young  man  about 
17  years  of  age  stepped  up  to  the  window, 
and  asked  him  if  he  wanted  to  buy  a  ticket 
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Plaintiff  uld  "No,"  that  he  wanted  to  send 
a  telegram.  He  was  told  by  the  young  man 
to  come  around  on  the  Inside  of  the  office, 
and  be  would  give  blm  a  telegram  blank. 
Plaintiff  went  as  directed,  and  sat  down  and 
started  to  write  his  message.  For  the  pur- 
pose of  ascertaining  the  time  when  the  train 
would  reach  Macon,  he  looked  around  for 
some  one  to  Inform  blm,  when  he  dlscorered 
there  was  no  one  in  the  room  but  defendant's 
operator,  who  appeared  to  be  busy,  where- 
upon he  got  up  and  went  out  and  saw  the 
young  man,  and  spoke  to  him  about  the  mat- 
ter, who  said  to  him:  "You  go  back  In  there 
where  you  were,  and  ask  the  operator.  He 
will  tell  you.  I  don't  know."  Plaintiff  re- 
turned to  the  office  and  waited  -  ontil  the 
operator,  Mr.  Burkhardt,  who  at  that  time 
bad  finished  the  business  at  which  he  had 
been  engaged,  and  said  to  him:  "Would  yon 
please,  sir,  tell  me  what  time  the  train  gets 
into  Macon  this  afternoon?"  Whereupon  the 
agent  turned  to  him,  and  said:  "What  In 
the  hell  are  you  asking  me  such  a  God  damn 
fool  question  for?"  To  which  the  plaintiff 
replied:  "I  beg  your  pardon,  sir.  I  simply 
wanted  to  know  what  time  the  ti-ain  gets  to 
Macon  this  afternoon."  The  operator  said: 
"Don't  you  see  I  am  too  God  damn  busy  to 
answer  such  fool  questions  as  that?  God 
damn  you,  get  out  of  here  I  tdl  you."  Plain- 
tiff again  repeated  his  inquiry  as  to  when 
the  train  would  arrive  at  Macon,  and  said,  if 
the  operator  would  tell  him,  be  would  get 
out.  The  operator  said,  "Don't  you  hear 
me?"  and  again  cursed  him  and  threatened 
to  put  him  out  Plaintiff  then  said,  "I  was 
told  to  come  in  here  by  your  man,  and  I 
can't  send  the  message  unless  I  know  what 
time  the  train  gets  to  Macon,"  to  which  the 
operator  replied,  "I  will  put  you  out  then, 
God  damn  you.  If  you  won't  get  out,"  and 
grabbed  plaintiff  under  the  chin  with  bis 
arm  and  began  dragging  him  out,  his  heels 
touching  the  floor.  According  to  plaintiff's 
description  of  the  affair:  "He  began  dragging 
me  out  and  Jerking  me,  just  as  he  got  one 
band  under  my  chin.  He  grabbed  me  either 
by  the  vest  or  collar,  one.  •  •  •  I  know 
when  I  got  out  of  the  station  my  tie  was 
half  undone.  I  said  to  him,  'Let  me  get  my 
umbrella  If  you  are  going  to  put  me  out' " 
Burkhardt  then  swore  again  and  said:  "I 
will  throw  your  umbrella  out  after  I  throw 
you  out"  He  stated  that  his  nedc  was 
slightly  abrased  in  the  scuffle. 

Plaintiff  testified  as  to  a  conversation  be 
bad  with  a  Mr.  Watts,  the  defendant's  gen- 
eral passenger  agent  in  reference  to  the 
treatment  be  had  received  at  the  hands  of 
Burkhardt.  At  first  defendant  objected  to 
the  proof  offered  that  Watts  was  such  agent, 
but  aftarwards  the  objection  was  withdrawn. 
Plaintiff  was  then  asked  where  the  conversa- 
tion occurred,  and  what  Mr.  Watts  said. 
Defendant  objected  to  the  competency  of 
such  evidence  on  the  g^round  that  it  was  not 
shown  that  he  was  then  acting  in  the  line 


of  bis  duty.  The  objection  was  overruled, 
and  the  witness  was  permitted  to  answer. 
He  stated  that  be  was  introduced  to  Mr. 
Watts  in  the  lobby  of  a  hotel  at  Moberly; 
that  Watts  asked  him:  "Is  your  name  Rob- 
erts? •  •  •  Are  you  from  Marshall  1 
You  are  the  man  who  bad  trouble  with  our 
man  Burkhardt  at  Salisbury.  I  don't  know 
what  is  the  matter  with  that  damn  fellow 
Burkhardt  He  is  always  getting  into  scraps, 
and  we  always  have  trouble  with  him."  It 
appeared  that  Burkhardt  was  acting  in  the 
double  capacity  as  operator  of  both  the  West- 
em  Union  Telegraph  Company  and  tbe  de- 
fendant 

The  defendant  Instead  of  reciting  the  facts 
upon  which  it  relies,  most  of  its  statement  is 
taken  up  with  excerpts  from  tbe  testimony. 
This  mode  of  presenting  a  case  to  this  court 
is  not  very  satisfactory,  and  Imposes  upon  us 
the  duty  practically  to  go  over  the  entire 
record  In  order  to  get  a  proper  understand- 
ing of  the  case,  which  we  can  do  Just  as 
effectually  without  as  with  the  aid  of  such 
a  statement  However,  we  gather  from  the 
record  that  there  was  a  sharp  conflict  be- 
tiveen  the  testimony  of  plaintiff  and  that  of 
defendant.  Burkhardt  testified  substantially 
that:  While  he  was  engaged  telegraphing, 
some  one  came  to  the  window  and  inquired 
to  know  what  time  the  train  wonld  arrive 
at  Macon;  that  being  busy  he  said  to  him, 
"kinder  abrupt"  that  he  would  wait  on  him 
in  a  minute;  that  he  continued  with  hla 
work,  and  in  a  short  time  the  chair  In  which 
he  was  sitting  was  pulled  around,  which  had 
the  effect  of  throwing  his  band  off  the  In- 
strument be  was  working;  that  he  reached 
up  and  caught  plaintiff  and  took  him  and 
set  him  out  the  office  door  and  Into  the 
waiting  room;  that  as  he  attempted  to  close 
the  door  plaintiff  rushed  back  to  get  into 
the  door,  but  that  he  fastened  it  against 
him;  and  that  plaintiff  then  asked  for  his 
umbrella,  and  bat  which  he  handed  out 
through  the  window. 

Two  of  defendant's  conductors  who  were 
present  testified  at  the  triaL  Conductor  Ma- 
lone  stated  that  there  was  no  commotion, 
that  he  heard  no  abusive  language  or  threats 
on  the  part  of  Burkhardt  He  was  asked  to 
describe  how  Burkhardt  had  hold  of  plain- 
tiff. His  answer  was  that:  "About  as  near 
as  I  could  describe  it  it  put  me  in  mind  of 
a  girl  about  12  years  old  carrying  a  child 
about  four  years  old  In  the  bouse  be  didn't 
want  to  go."  His  testimony  was  that  at  the 
time  plaintiff  asked  Burkhardt  about  tbe 
time  of  the  arrival  of  the  train  at  Macon  be 
was  getting  orders  for  bis  train.  Shields,  the 
other  conductor,  testified  that  be  went  to  the 
window  of  tbe  men's  waiting  room  with  the 
Intention  of  asking  Burkhardt  what  was  on 
board;  that  "this  little  man  Roberts  was 
at  the  window  with  bis  hands  and  cane  and 
making  pretty  much  of  a  to  do  trying  to  get 
Burkhardt  to  come  over  and  wait  on  him"; 
tliat  he  passed  by  him  and  went  Into  tbe 
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room,  and  be  sappoaed  tiiat  plaintiff  BUi^)ed 
In  after  him;  that  plaintiff  walked  np  and 
pnt  his  hand  on  Bnrkhardt'B  shoulders,  and 
said  he  wonld  demand  an  answer;  that 
Bnrkhardt  looked  up  and  said,  "Yon  get  out 
there  where  you  came  from,  and  I  will  wait 
on  yon  when  I  get  ready";  that  plaintiff 
etui  insisted  on  an  answer;  that  Burkhardt 
then  arose  and  pulled  up  plaintiff  and  walk- 
ed ont  with  him;  that  It  was  done  in  less 
time  than  It  took  him  to  teU  It;  that  "he 
picked  him  up  like  a  child  wonld  a  rag 
doU";  and  that  Burkhardt  used  no  profane 
or  abnelve  language. 

The  plaintiff  recovered  In  the  sum  of  $50 
compensatory  and  $250  punitive  damages. 
The  defendant  appealed. 

It  Is  contended  by  appellant  that  the  court 
committed  error  in  admitting  the  testimony 
as  to  what  Watts,  the  general  passenger 
agent  of  defendant,  said  about  Burkhardt. 
It  is  a  role  of  law  that  declarations  of  an 
agent  In  relation  to  a  matter  within  the 
scope  of  his  agency  are  admissible  only  when 
made  at  the  time  of  the  occurrence  to  which 
they  relate.  McDermott  v.  Railroad  Co.,  73 
Mo.  516,  39  Am.  Kep.  526;  CBryan  v.  Kin- 
ney, 74  Mo.  125;  Frye  v.  Railway  Co.,  200 
Mo.  377,  »8  S.  W.  566,  8  li.  B.  A  (N.  S.) 
1069.  While  such  Is  the  well-established 
rule.  It  Is  also  as  well  established  that  a 
railroad  company  or  any  other  master  Is 
chaif^eable  with  the  knowledge  of  the  In- 
comi>etency  of  one  of  Its  employes  when  1( 
Is  shown  that  the  vice  principal  had  such 
knowledge.  McDermott  v.  Railroad  Co., 
snpra.  "Language  used  by  the  superintend- 
ent of  a  street  railway  company,  admitting 
and  Jnstl^lng  an  assault  of  one  of  Its  driv- 
ers, was  held  to  bind  the  company."  Mal- 
ec^  ▼.  Railway  Co.,  57  Mo.  17.  The  admis- 
sion of  the  evidence  was  Incompetent  under 
the  first  three  cases  cited.  Whether  the  rule 
In  the  Malecek  Case  Is  In  conflict  with  the 
snbseguent  decisions  cited  It  is  not  neces- 
sary to  decide,  but  perhaps  It  Is  admissible 
to  say  that  the  rule  that  the  statements  of 
the  vice  principal  of  a  corporation  ought  to 
be  admissible  whether  they  be  a  i)art  of  tUe 
res  gestae  or  not.  The  rule  as  to  natural 
persons  Is  that  admissions  or  statements 
as  to  the  subject-matter  made  by  a  party 
at  any  time  are  admissible  against  him. 
And,  as  a  corporation  cannot  speak  except 
by  its  vice  principal,  his  statements  and  ad- 
missions ought  to  be  placed  upon  the  same 
footing  as  those  of  a  natural  person,  other- 
wise we  have  two  different  rules  of  evidence 
governing  the  admission  of  evidence  as  to  a 
givoi  transaction,  in  which  the  discrimina- 
tion is  in  favor  of  the  corporation.  For  In- 
stance in  a  suit  by  A.  against  C,  a  corpora- 
tion, it  is  competent  to  prove  what  A  said 
about  the  matter  in  dispute,  whether  it  be  a 
part  of  the  res  gestie  or  not,  but  it  is  not 
competoit  to  prove  what  the  vice  principal 
said  except  it  be  confined  to  the  occurrence — 
the  res  gestte. 


Defendant  claims  that  the  court  committed 
error  in  giving  instruction  numbered  1  at  the 
Instance  of  the  plaintiff.  It  reads  as  fol- 
lows: "The  court  instructs  the  Jury  that  in 
this  case  it  is  not  necessary  that  plaintiff 
should  have  received  a  special  invitation 
from  any  employ^  or  servant  of  the  defend- 
ant to  enter  Into  the  private  office  of  said 
defendant  for  the  purpose  of  transacting 
business,  and  the  fact  that  plaintiff  may  have 
entered  said  office  without  any  special  in- 
vitation, if  you  find  from  the  evidence  be 
did  so,  would  of  Itself  give  defendant  no 
right  to  assault  or  forcibly  eject  the  plain- 
tiff, if  you  find  from  the  evidence  defendant 
did  assault  or  forcibly  eject  him."  The  ob- 
jection Is  well  takm.  In  the  first  place,  we 
do  not  think  that  plaintiff  had  any  right  to 
enter  the  office  where  the  telegraph  operator 
was  engaged  in  performing  the  duties  of 
his  position  without  an  invitation  to  do  ao. 
The  duties  of  a  telegraph  operator  for  a 
railroad  are  of  such  grave  importance  that 
it  Is  necessary  that  at  times  his  attention 
should  be  entirely  directed  to  matters  that 
connect  him  with  the  operation  of  trains, 
both  those  carrying  freight  and .  passengers 
and  their  safe  conduct,  upon  which  depend, 
not  only  the  safety  of  the  property  of  the 
carrier,  but  also  the  property  of  the  shipper, 
as  well  as  the  security  of  the  persons  and 
lives  of  the  passengers.  We  cannot  Imagine 
a  duty  that  demands  more  careful  attention 
than  required  that  of  such  a  servant  An  in- 
terruption at  a  critical  moment  is  liable  to  so 
distract  the  attention  of  the  operator,  as 
to  cause  him  to  commit  an  error  causing  a 
collision  of  trains  or  produce  other  dire  mis- 
hap resulting  in  a  great  loss  of  property  and 
endangering  the  lives  of  passengers.  And  we 
do  not  thing  that  under  certain  circumstances 
the  operator  would  not  have  the  right  to  eject 
a  passenger  or  any  other  person  from  his 
private  office  if  they  should  remain  against 
his  will  If  he  did  not  use  unnecessary  force. 
The  instruction  was  prejudicial,  for  It  left 
out  of  consideration  the  defendant's  evidence 
to  the  effect,  that  plaintiff  had  been  invited 
by  the  operator  while  he  was  busy  with  his 
Instrument  to  leave  and  that  he  -would  wait 
on  him  when  he  had  time.  If  this  was  true, 
which  was  a  matter  for  the  jury  to  say, 
whether  the  operator  had  the  right  to  eject 
him  under  the  circumstances.  And  the  In- 
struction is  In  conflict  with  that  of  defendant 
numbered  1,  which  is  to  the  effect,  in 
part,  that,  If  plaintiff  went  into  the  oper- 
ator's office  with  or  without  invitation,  it 
was  his  duty  to  have  left  the  office  if  in- 
vited to  do  so,  otherwise  the  operator  bad 
the  right  to  eject  him  by  the  exercise  of  rea- 
sonable force. 

The  contention  is  made  that  the  operator 
at  the  time  was  not  in  the  i>erformance  of 
his  duties  as  the  agent  of  the  company,  but 
in  the  line  of  his  duty  as  agent  of  the  tele- 
graph company.  The  facts  are  otherwise. 
We  gather  from  the  evidence  that  he  was 
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engaged  In  mantpnlatlng  his  Inatmment  In 
connection  with  the  operation  of  trains  of 
the  defendant.  Because  he  was  solicited  by 
plaintiff  to  send  a  private  message  to  Macon 
does  not  go  to  show  that  he  was  engaged  In 
telegraphing  for  the  telegraph  company.  It 
proVes  nothing.  He  was  the  employ^,  and, 
as  the  evidence  tends  to  show,  subject  to  be 
discharged  at  the  will  of  the  def^idant 
The  duties  he  performed  for  the  telegraph 
company  were  merely  Incidental  and  sub- 
servient to  bis  employment  as  agent  of  the 
defendant  The  case  falls  within  the  role 
In  the  case  of  Standard  Oil  Co.  v.  Anderson, 
212  U.  S.  216,  29  Sup.  Ct  252,  63  L.  Ed.  480. 

Many  other  errors  are  asalgned  which  np- 
on  examination  we  deem  not  well  taken. 
Finally,  it  is  insisted  that  the  court  acted 
arbitrarily  in  overmling  defendant's  motion 
for  a  nonsuit,  and  that  it  was  such  an 
abnae  of  discretion  that  this  court  should 
review  Its  action.  The  mle  is  that  appellate 
courts  are  bound  by  certain  limitations, 
among  which  is  one  that  they  have  no  au- 
thority to  pass  upon  the  weight  or  credi- 
bility of  evidence.  It  is  contended  by  de- 
fendant that  under  the  facts  and  circum- 
stances of  the  case  the  plaintiff  should  not 
have  prevailed.  So  we  think,  but,  as  the 
plaintiff  testified  that  the  operator  of  the 
defendant  cursed,  abused,  and  assaulted  him 
in  a  violent  manner,  it  was  for  the  ]ury  to 
accept  his  evidence  as  true,  notwithstanding 
the  great  preponderance  of  the  evidence  on 
the  part  of  the  defendant  was  otherwise.  In 
our  opinion  the  plaintiff  made  a  weak  show- 
ing, but  that  was  a  matter  for  the  trial 
court  to  consider.  That  court,  having  before 
it  the  witnesses  and  hearing  most  of  them 
testify  in  person,  was  a  far  better  Judge  of 
the  weight  and  credibility  of  their  evidence 
than  we  can  possibly  be.  On  account  of  the 
error  mentioned,  we  think  the  cause  should 
be  reversed. 

Reversed  and  remanded.    All  concur 


ASMUS  V.  UNITED  RXS.  CO.  OP  ST. 
LOUIS  et  al. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 
3,  1911.    Rehearing  Denied  Feb.  6,  1911.) 

1.  STBiacT  Railboads  (S  117*)— OBaTBUcrioNS 
IN  Stbeet  —  Switch  —  Liabilitt  ot  (Tom- 

•    PANY— Question  fob  Jxjbt. 

In  an  action  against  a  street  railway  com- 
pany for  the  death  of  a  teamster  alleged  to 
have  been  caused  by  the  maintenance  of  an  un- 
broken main  line  switch,  the  question  of  negli- 
gence in  maintaining  such  a  switch  held,  under 
the  evidence,  to  be  one  for  the  jury, 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  {  117.*] 

2.  Appeal   ahd    Ebbob    (S    856*)— Review— 
Gbounds  fob  SusTAiNiNa   Decisior   Not 

CONSIDEBED. 

Where  a  petition  in  an  action  against  a 
street  railway  company  for  wrongful  death 
caused  by  the  maintenance  of  a  negligently  con- 


structed switch  In  the  street  failed  to  allege 
that  the  company  was  wrongfully  in  the  streets, 
but  proceeded  upon  the  theory  that  it  was  right- 
fully there,  the  plaintiff  cannot  support  a  judg- 
ment upon  the  theory  that  defendant  showed  no 
license  to  use  the  streets,  and  hence  the  switch 
was  a  common  nuisance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3406-3434;  Dec.  Dig.  I 
856.  •] 

3.  JuBY  (J  63*)  —  QTTAUFioATions  —  Pbiob 
Sebvice  within  Yeab. 

A  juror  drawn  for  one  week's  service  who 
served  on  a  jury  the  first  of  the  week  is  not 
disqualified  from  serving  again  the  latter  patt 
of  the  week,  as  having  served  on  a  Jury  within 
the  year. 

[EM.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {  259;   Dec.  Dig.  t  63.*] 

4.  Appeal  and  Ebbob  (S  1060^— Review— 
Habuless  Ebbob— Wbongful  Dkath— Evi- 
dence—Revebsiblb  Ebbob. 

Where  a  wife  in  an  action  against  a  street 
railway  company  for  the  wrongful  death  of  her 
husband  testified  that  she  had  five  minor  chil- 
dren, it  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  tS  4153-4166;    Dec.  Dig.  S 

5.  Stbeet  Railboads  (i  86*)— OBSTBccnoNS 
IN  Stbeets— Switch— Ijabiuty  of  Com- 
pany. 

A  street  railway  which  maintains  a  dan- 
gerous switch  on  a  street  is  guilty  of  negli- 
gence,  even  though  it  does  not  practically  pre- 
vent public  use  of  the  highway. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  173-187;   Dec.  Dig.  g  86.*] 

6.  Stbeet  Railboads  (i  86*)— Opebation — 
Duty  to  Repaib  Stbeets  Nkab  Tbacks— 
Statute. 

Under  the  charter  of  the  city  of  St  Louis, 
street  car  companies  are  required  to  keep  the 
streets  within  a  certain  distance  of  their  rails 
in  repair,  and  to  keep  the  street  as  near  even 
with  the  top  of  the  rails  as  possible,  and  a  com- 
pany is  liable  for  its  failure  both  to  the  city 
and  a  private  i>er8on. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S§  173-187;   Dec  Dig.  S  86.*] 

7.  Tbial  ({  256*)— Inbtbuctiors— Requests 
—Necessity. 

Where  a  defendant  street  railway  company 
failed  to  request  the  trial  court  to  define  the 
meaning  of  technical  words  used  in  the  instruc- 
tions, it  cannot  complain  of  a  failure  to  define 
such  terms. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  628-641;   Dec  Dig.  |  256.*] 

8.  Stbeet  Railboads  (S  118*)— Obstbuctions 
IN  Stbeet  —  Switch  —  Liability  of  Com- 
pany—Instbuctions. 

Where  the  petition  In  an  action  against  a 
street  railway  company  for  a  wrongful  death 
charged  that  it  waa  caused  by  defendant's  neg- 
ligence in  maintaining  a  dangerous  switch  in 
the  street,  an  instruction  for  plaintiff  limiting 
the  right  to  recover  upon  a  finding  by  the  jury 
that  defendant  failed  to  use  ordinary  care  in  in- 
stalling and  using  the  switch,  where  it  could 
have  used  a  safer  one,  and  one. on  the  part  of 
the  defendant  that,  even  though  they  found  de- 
ceased met  his  death  because  of  the  sunken  con- 
dition of  the  pavement  near  the  switch  that  the 
verdict  should  be  for  the  defendant,  if  the 
switch  was  necessary  for  the  purpose  It  was 
used,  properly  presented  the  issues  to  the  jury. 
[E3d.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  §S  258-269;  Dec  Dig.  § 
118.*] 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Sorlei  ft  Rep'r  Indexes 
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9.  Stbekt  Raiuoadb  (t  118*)— Opebatiow— 
iNSTBUcnoNS — Appuoabilitt  to   Pixad- 

IN08. 

Where  the  petition  in  an  action  against 
a  street  railway  company  for  wrongful  death 
ctiarged  only  that  it  was  caused  by  toe  defend- 
ant's negligence  in  maintaining  a  dangerous 
switch  in  the  street,  an  instruction  which  charg- 
ed the  jury  that  the  St.  Louis  city  charter  re- 
quired street  car  companies  to  keep  the  street 
in  repair  for  one  foot  ootaide  the  rails,  and, 
if  this  was  not  done  and  such  failure  caused 
the  injury,  the  plaintiff  might  recover,  was  er- 
roneous in  allowing  for  negligence  not  com- 
plained of  in  the  petition. 

[Ed.  Note.— For  other  eases,  see  Street  Rail- 
roads, Cent  Dig.  {f  25^269;  Dec.  Dig.  i  118.*] 

10.  Appeal  and  Ebbob  (f  882*)— Review— 
Habuless  Ebbob— Instbcctions—Pebsons 
Requestino. 

In  an  action  against  a  city  and  a  street 
railroad,  where  an  erroneous  instruction  given 
at  the  request  of  the  city  was  prejudicial  to 
the  railroad,  a  judgment  in  favor  of  the  plain- 
tiff against  the  railroad  will  be  reversed. 

[E>d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |S  3591-3610;  Dec.  Dig.  t 
882.*] 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQulllin,  Judge. 

Action  by  Sablna  Asmns  against  the  Unit- 
ed Railways  Company  of  St  Louis  and  an- 
other. From  a  jnd^ent  for  plaintiff,  the 
United  Railways  appealed  to  the  St  Louis 
Court  of  Api)eal8,  from  which  the  cause  was 
transferred  to  the  Springfield  Court  of  Ap- 
peals.    Reversed  and  remanded. 

Glendy  B.  Arnold  (Boyle  &  Priest,  of  coun- 
sel), for  appellant  Robert  L.  McLaran,  for 
respondent 

6RAT,  J.  Plaintiff  Instituted  tbia  suit  in 
tbe  circuit  court  of  the  city  of  St  Louis  on 
tbe  18th  day  of  November,  1908,  to  recover 
damages  alleged  to  Iiave  been  sustained  by 
her  on  account  of  ttie  death  of  her  husband, 
which  the  petition  alleges  to  have  been  caus- 
ed by  tbe  negligence  of  tbe  appellant,  a 
street  railway  company,  and  the  city  of  St 
Louis,  in  maintaining  in  Wasliington  avenue, 
a  pubHc  street  In  said  city,  at  Its  intersec- 
tion with  Fourteenth  street,  a  dangerous 
obstruction  in  the  form  of  a  switch,  which 
was  used  by  apijcilant  In  switching  cars  from 
Its  line  on  Washington  avenue  to  its  tracks 
in  said  Fourteenth  street  The  petition  al- 
leges that  plaintiff's  husband,  while  driving 
his  wagon  across  said  switch,  on  the  17th 
day  of  August,  1908,  was  jolted  off  the  seat 
Into  tbe  street,  striking  his  head  with  great 
force  against  the  pavement.  Inflicting  Injur- 
ies from  which  be  died.  Tbe  answer  of 
tbe  appellant  is  a  general  denial,  coupled 
with  a  plea  of  contributory  negligence,  and 
also  alleging  that  the  switch  used  was  the 
best  and  most  approved  device  known,  and 
was  in  common  use,  and  used  at  the  inter- 
section of  said  streets  as  a  necessary  means 
to  conduct  Its  business  under  cuid  by  virtue 
of  the  laws  of  tbe  state  and  the  ordinances 


of  tbe  city  of  St  Louis.  The  answer  of  the 
city  was  a  general  denial,  and  also  a  plea 
of  contributory  negligence,  and  alleging  that 
the  switch  in  use  was  the  best  and  most  ap- 
proved device,  and  of  the  l)e8t  pattern  and 
construction  known,  and  was  in  common  and 
general  use.  On  trial  before  a  jury  a  ver- 
dict of  $6,500  was  returned  against  the  ap- 
pellant, but  the  verdict  was  in  favor  of  the 
city  of  St  Louis.  Tbe  street  car  company 
appealed  from  the  judgment  to  the  St  Louis 
Court  of  Appeals,  and  the  cause  Is  in  this 
court  on  transfer  from  the  St.  Louis  court 

The  appellant  maintains  that  evidence  of 
negligence  not  alleged  in  tbe  petition  was 
admitted  by  the  court,  and  that  the  instruc- 
tions also  authorized  a  recovery  for  such 
negligence.  In  order  that  a  fair  understand- 
ing of  this  question  may  be  bad,  we  quote 
tbe  following  from  the  petition: 

"For  her  cause  of  action,  plaintiff  states 
that  at  all  times  hereinafter  mentioned  and 
for  a  long  time  prior  thereto  defendant. 
United  Railways  Company  of  St.  Louis,  own- 
ed, maintained,  operated,  and  controlled  a 
line  of  street  car  tracks  laid  and  constructed 
along  Washington  avenue,  one  of  tbe  public 
streets  of  the  said  city  of  St  Louis,  said 
street  and  said  tracks  running  from  east  to 
west ;  that  said  defendant.  United  Railways 
Company  of  St.  Louis,  also  owned,  maintain- 
ed, operated,  and  controlled  a  certain  other 
line  of  street  cor  tracks  laid  and  constructed 
along  Fourteenth  street,  a  public  street  of 
said  city  of  St.  Louis,  running  from  north 
to  south;  that  said  Fourteenth  street  cross- 
es said  Washington  avenue  at  about  a  right 
angle. 

"Plaintiff  further  states  that  tbe  said 
tracks  of  the  said  defendant  which  are  laid 
on  Fourteenth  street  are  on  that  part  of 
said  street  which  is  immediately  south  of 
said  Washington  avenue,  and  that,  as  said 
tracks  on  Fourteenth  street  approach  said 
Washington  avenue  from  the  south,  they 
make  a  curve  or  bend  to  the  west,  and  run 
into  and  connect  with  said  defendant's  said 
tracks  on  Washington  avenue. 

"Plaintiff  further  states  that  the  most  west- 
ern rail  of  the  tracks  on  Fourteenth  street 
connects  with  the  most  southern  rail  of  the 
tracks  on  Washington  avenue;  that  as  said 
most  western  rail  of  the  Fourteenth  street 
tracks  gradually  curves  towards  and  ap- 
proaches the  said  most  southern  rail  of  the 
Washington  avenue  tracks,  and  as  said  most 
western  rail  is  running  In  a  westwardly  di- 
rection, almost  parallel  to  said  Washington 
avenue  tracks,  defendant,  United  Railways 
Company,  has  at  all  times  herein  mentioned, 
and  for  a  long  time  prior  thereto,  owned, 
maintained,  and  controlled  an  Iron  or  steel 
guard  or  flange  extending  along  the  north 
side  of  said  most  western  rail  of  tbe  said 
Fourteenth  street  track  for  a  distance  of 
about  four  feet  said  guard  or  flange  having 
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a  height  of  abont  tvo  Inches  above  the  top 
of  the  Bald  rail  and  of  the  adjoining  granite 
blocks  with  which  said  Washington  avenue 
Is  paved ;  that  on  the  north  side  of  the  said 
most  southern  rail  of  the  said  trades  on 
Washington  avenue  said  last-named  defend- 
ant at  all  times  herein- moittoned  and  for  a 
long  time  prior  thereto  has  owned,  maintain- 
ed, and  controlled  another  Iron  or  steel  gnard 
or  flange,  which  commences  at  a  point  about 
11^  or  2  feet  east  of  the  point  of  connection 
of  the  said  western  rail  of  the  Fourteenth 
street  tracks  with  said  most  southern  rail  of 
said  Washington  avenue  tracks,  and  extends 
thence  westwardly  along  the  north  side  of 
said  most  southern  rail  for  a  distance  of 
about  5  or  6  feet,  said  last-mentioned  guard 
or  flange  having  a  height  of  abont  2%  or 
3  Inches  above  the  top  of  said  rails,  and  of 
the  adjoining  granite  pavement  of  said 
street,  said  two  flanges  overlapping  one  an- 
other to  the  extent  of  about  1^  feet;  said 
guards  or  flanges  being  about  parallel  to  each 
other  and  about  5  inches  apart 

"Plaintiff  further  states  that  at  all  times 
herein  mentioned,  and  for  a  long  time  prior 
thereto,  the  pavement  of  said  Washington 
avenue,  on  both  sides  of  and  adjoiaing  the 
two  said  rails  at  the  places  where  said  flang- 
es are  constructed  and  maintained,  as  afore- 
said, had  become  and  was  out  of  repair,  in 
that  it  was  worn,  sunken,  depressed  for  a 
distance  of  abont  six  inches  on  each  side  of 
said  rails  from  the  wear  and  tear  incident  to 
the  usual  and  ordinary  uses  of  said  street 

"Plaintiff  further  states  that  the  said  Iron 
or  steel  guards  or  flanges,  extending  along 
the  said  rails  as  aforesaid,  were  at  all  times 
herein  mentioned  firmly  attached  and  fast- 
ened to  said  rails  and  said  street,  and  were 
firm,  rigid,  and  unyielding ;  that  said  guards 
or  flanges,  extending  above  said  rails  and 
said  street  as  above  set  forth,  constituted 
dangerous  obstructions  in  said  public  street 
known  as  Washington  avenue;  that  the 
wheels  of  wagons  and  other  ordinary  vehicles 
of  travel  passing  along  end  across  said  street 
were  liable  and  apt  to  strike  against  said 
flanges  or  to  become  caught  between  the 
same,  greatly  shaking.  Jarring,  and  Jolting 
such  vehicles,  and  therdiy  endangering  the 
lives  and  limbs  of  persons  riding  therein; 
that  said  flanges  are  made  more  dangerous 
by  reason  of  the  aforesaid  worn,  sunken,  and 
depressed  condition  of  the  pavement  of 
Washington  avenue. 

"Plaintiff  further  states  that  said  defend- 
ant United  Railways  Company  of  St  Louis 
at  all  times  herein  mentioned,  and  for  a 
long  time  prior  thereto,  had  knowledge  of  the 
said  dangerous  condition  caused  by  said 
flanges  as  aforesaid,  or  by  the  exercise  of 
reasonable  care  would  have  had  such  knowl- 
edge, and  that  said  defendant  wrongfully, 
unlawfully.  Improperly,  unsklllfully,  negli- 
gently, and  carelessly  kept  and  maintained 
said  flanges,  and  permitted  them  to  remain 
in  said  street  in  said  dangerous  condition." 


During  the  trial  the  defendants  Sbjected  to 
testimony  tending  to  prove  that  the  street 
immediately  adjoining  the  rails  of  the  track 
was  out  of  repair,  caused  by  the  fact  .ttiat 
the  blocks  used  in  paving  had  become  worn, 
for  the  reason  that  the  petition  did  not 
charge  that  the  injury  was  caused  by  the  con- 
dition of  the  pavement  The  trial  court 
agreed  with  the  defendants  and  suggested  to 
plaintiff  to  amend  the  petition,  so  that  the 
evidence  would  be  proper.  The  record  does 
not  show  any  amendment  was  made.  The 
court,  however,  permitted  the  testimony  to 
go  before  the  Jury  over  the  objections  and 
exceptions  of  the  defendants. 

Washington  avenue  runs  east  and  west.  In- 
tersecting Fourteenth  street  at  right  angles. 
The  appellant  operated  a  double-track  street 
railway  line  in  Washington  avenue  east  and 
west  of  Fourteenth  street  and  a  double-track 
line  in  Fourteenth  street  connecting  with  the 
Washington  avenue  line.  The  Washington 
avenue  line  at  the  time  complained  of  was 
much  used  by  the  appellant  and  its  cars 
were  run  at  short  Intervals  over  each  track 
thereon.  No  regular  car  service  was  main- 
tained over  the  Fourteenth  street  tracks,  but 
they  were  used  solely  for  emergency  and  tem- 
porary purposes.  There  were  no  tracks  on 
Fourteenth  street  north  of  Washington  ave- 
nue, and  as  the  Fourteenth  street  tracks  ap- 
proached Washington  avenue  they  curved 
westwardly  and  connected  with  the  tracks  on 
that  avenue.  The  most  westwardly  rail  on 
Fourteenth  street  connected  with  the  most 
southwardly  rail  on  Washington  avenue,  and 
at  the  place  where  the  rails  came  together 
defendant  had  Installed  and  maintained  a 
certain  switch,  known  as  an  "unbroken  main 
line  switch."  A  part  of  that  switch  was  a 
guard  along  the  north  side  of  the  most  south- 
em  rail  on  Washington  avenue,  and  another 
guard  or  flange  on  the  south  side  of  said 
rail.  The  guard  or  flange  on  the  north  side 
of  the  rail  was  4  feet  long,  .ind  projected 
about  2%  inches  above  the  top  of  the  rail. 
The  flange  or  guard  on  the  south  side  of 
the  rail  was  6  feet  long,  and  projected  about 
2  inches  above  the  top  of  the  rail. 

The  plaintiffs  evidence  tends  to  prove  that 
on  the  17th  day  of  October,  1908,  and  about 
1:80  in  the  afternoon,  plaintlfTs  husband 
was  driving  a  stake  wagon,  drawn  by  two 
horses,  along  that  portion  of  Washington  ave- 
nue west  of  Fourteenth  street  He  was  driv- 
ing eastwardly,  and  was  on  the  north  side 
of  the  south  track.  His  wagon  was  loaded 
with  election  booths,  and  bis  horses  were  pro- 
ceeding at  a  slow  trot  The  seat  of  the  wag- 
on, and  upon  which  he  was  sitting  at  the 
time  of  the  accident,-  was  an  unusually  high 
seat  and  may  fairly  be  said  that  the  testi- 
mony shows  there  was  greater  danger  of 
being  thrown  from  such  a  seat  by  a  Jolt  of 
the  wagon,  than  had  the  seat  been  an  ordi- 
nary one.  The  plaintilTs  evidence  further 
tends  to  show  that,  as  the  deceased  approach- 
ed Fourteenth  street,  he  endeavored  to  cross 
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diagonally  from  the  north  Bide  to  the  aonth 
side  thereof,  apparently  with  the  intention 
of  going  south  on  Fourteenth  street,  and  in 
imiiriTig  the  crosBl9g  the  right  front  wheel 
of  bis  wagon  struck  the  projecting  flanges 
of  the  switch,  and  as  a  result  thereof  he  was 
Jolted  and  thrown  from  the  wagon  onto  the 
paremmt  of  Washington  avenne;  that  the 
wheels  of  the  wagon  passed  over  him  and  be 
received  injuries  from  which  he  died. 

It  was  the  contention  of  the  respondent 
that  the  defendants  were  guilty  of  negligence 
tn  maintaining  at  the  point  the  "unbroken 
main  line  switch":  that  it  was  a  switch  of 
onusual  construction,  and  was  not  in  general 
ase ;  that  the  tongue  of  the  switch  Is  set  on 
top  of  the  rail  and  the  guard  Is  also  higher 
than  the  rails  and  higher  than  the  guard  of 
the  ordinary  switch.  The  plaintiff  claimed 
that  the  street  car  company  should  hare 
nsed  a  switch  known  as  "tongue-mate" 
switch.  In  the  tongne-mate  switch,  the  tongue 
or  switch  point  is  set  down  in  a  groove  so 
that  the  top  of  the  tongue  is  nearly  level 
with  the  top  of  the  rail;  while  the  tongue 
of  the  unbroken  main  line  switch  is  set  on 
top  of  the  rail,  and  the  guard  is  some  high- 
er than  the  guard  of  the  tongue-mate  switch. 
The  track  lines  on  Fourteenth  street  were 
nsed  for  the  purpose  of  switching  onto  them 
defective  cars  which  might  become  defective 
while  in  use  on  the  Washington  avenue  line ; 
and,  if  the  travel  on  the  Washington  avenue 
line  became  obstructed,  cars  could  be  switch- 
ed onto  the  Fourteenth  street  line  and  rout- 
ed so  that  traflBc  would  not  be  delayed. 

The  defendants  contended  that  the  switch 
in  use  was  the  one  best  adapted  for  the  pur- 
poses, and  also  offered  evidence  tending  to 
prove  that  the  other  switch  had  at  one  time 
been  maintained  at  the  point,  and  that  com- 
plaint was  made,  on  account  of  the  noise 
made  in  passing  over  the  switch,  and  it  was 
taken  up  and  the  unbroken  main  line  switch 
Installed.  There  is  no  dispute  abont  the  fol- 
lowing facts:  The  unbroken  main  line 
switch  left  the  track  on  Washington  ave- 
nue in  such  condition  that  cars  would  mn 
smoothly  over  the  track  at  the  point,  without 
any  Jar  or  Jolting  caused  by  running  over  a 
switch.  In  other  words,  in  oi)erating  the 
Washington  avenue  line,  the  switch  in  no 
wise  Interfered  with  the  wheels  of  the  car, 
bat  the  same  ran  smoothly  over  the  track 
without  interference,  that  in  vehicles  pass- 
ing  east  and  west  over  Washington  avenue 
thore  was  less  danger  of  injury  than  in  the 
nse  of  the  tongne-mate  switch,  as  the  dis- 
tance between  the  flange  and  the  rail  was 
sofllclent  to  permit  the  wheels  of  the  vehl- 
de  to  pass  through  without  Interference; 
vrtille  In  the  tongue-mate  switch  vehicles  were 
likely  to  become  fastened  in  the  switch.  The 
evidence  also  shows  that  In  the  use  of  the 
tongne-mate  switch  it  is  necessary  to  have 
several  Joints,  and  that  the  car  in  passing 
over  the  same,  makes  considerable  noise,  and 
there  is  more  or  less  Jolting  of  the  passen- 


gers, and,  in  addition  thereto,  the  car  some- 
times does  not  follow  the  main  line,  but  is 
d^ected  onto  the  switch.  On  the  other 
hand,  the  testimony  shows  that  in  crossing 
the  street  diagonally  the  main  line  switch,  on 
account  of  extending  above  the  rails,  is  more 
of  an  obstruction  to  the  vehicle  than  the 
tongue-mate  switch.  The  dtfendants  under- 
took to  prove  that  the  unbroken  main  line 
switch  was  necessary  at  the  imlnt  where  the 
accident  occurred.  But  witnesses  admitted 
that  the  tongue-mate  switch  was  also  in  com- 
mon use  for  such  punmses.  And  it  may  be 
said  that  the  evidence  shows  that  the  tongue- 
mate  switch  was  gradually  taking  the  place, 
of  the  unbroken  main  line  switch  for  the  pur- 
poses for  which  they  are  used.  From  the 
above  statement  of  the  facts,  it  is  readily  ob- 
served that  the  question  of  plaintiff's  right  to 
recover  is  a  very  close  one.  It  may  also  be 
said  from  the  evidence  that,  if -plaintiff  was 
entitled  to  go  to  the  jury  from  the  fact  that 
her  husband  was  jolted  from  his  seat  while 
attempting  to  drive  diagonally  across  the 
switch,  she  would  also  have  been  entitled  to  go 
to  the  Jury  had  the  tongue-mate  switch  been 
used,  and  had  his  wheel  caught  in  it  while 
driving  parallel  with  the  car  track  on  Wash- 
ington avenue.  If  he  had  lost  his  life  under 
the  latter  circumstances,  the  plaintiff's  testi- 
mony would  have  tended  to  show  that,  where 
the  unbroken  main  line  switch  Is  used,  there 
is  no  danger  incurred  In  driving  parallel 
with  the  switch;  while,  where  the  tongue- 
mate  switch  is  used,  the  wheels  of  vehicles 
are  liable  to  become  caught  In  attempting  to 
drive  paralld  and  through  the  same. 

There  was  another  thing  the  defendant 
had  a  right  to  take  Into  consideration,  and 
that  was  the  safety  of  Its  passengers.  The 
undispnted  evidence  is  that  in  the  use  of  the 
unbroken  main  line  switch  there  is  absolutely 
no  danger  to  passengers  while  the  car  is 
passing  over  the  same;  while  there  is  some 
danger  in  the  use -of  the  tongue-mate  switch, 
due  to  the  fact  that  cars  sometimes  become 
deflected  and  one  of  the  wheels  leave  the 
main  track  and  cause  the  car  to  become  de- 
railed. From  the  above,  it  must  be  admitted. 
If  plahitiff  is  entitled  to  go  to  the  jury  at 
all,  it  is  on  the  theory  that  the  question  is 
one  about  which  the  minds  of  reasonable  man 
may  differ.  We  will  say,  however,  were  it 
not  for  the  fact  that  the  testimony  tends  to 
prove  that  the  tongue-mate  switch  at  the 
time  complained  of  was  much  more  in  com- 
mon nse  and  was  gradually  taking  the  place 
of  the  unbroken  main  line  switch,  we  would 
not  hesitate  to  hold  that  the  plaintiff  failed 
to  make  out  a  case.  But  we  are  not  pre- 
pared to  say  that  such  evidence  was  not  suf- 
ficient to  support  a  verdict  when  the  same 
was  returned  where  the  case  was  properly 
tried,  and  under  instructions  clearly  defining 
the  issues.  We  therefore  hold  the  court  did 
not  err  in  submitting  the  case  to  the  Jury. 

The  respondent  contends  that  the  appel- 
lant did  not  show  any  right  or  license  to 
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occupy  the  streets  of  the  city  with  Its  tracks, 
and  therefore  the  switch  was  a  public  nui- 
sance, and  the  defendant  Uahle,  regardless 
of  .negligence.  The  petition  does  not  pre- 
sent such  an  Issue,  but  is  drawn  upon  the 
theory  that  the  appellant  was  rightfully  on 
the  streets.  The  question  Is  settled  in  the 
case  of  Huff  v.  Railway  Co.,  213  Mo.  495,  111 
8.  W.  1145. 

The  appellant  contends  in  this  court  that 
the  judgment  should  be  reversed  and  the 
cause  remanded  because  the  court  overruled 
its  challenges  to  two  jurors.  The  grounds 
of  the  challenge  were  that  each  of  the 
jurors  had  served  on  a  jury  in  said  court 
within  12  months  next  preceding  the  trial 
of  this  case.  The  evidence  shows  that 
the  jurors  had  been  drawn  for  one  week's 
service,  and  that  during  the  week  they  had 
served  on  a  jury,  and  the  plaintiff's  case  was 
called  during  the  same  week.  On  the  5tb 
day  of  December  of  this  year,  and  in  the 
case  of  Paula  F.  Blyson-Spencer  v.  This  Ap- 
pellant, 132  S.  W.  1176,  this  court  decided 
the  point  against  the  appellant,  and  we  re- 
affirm our  decision  in  that  case. 

During  the  trial  the  court  permitted  the 
plaintiff  to  testify  that  she  had  five  minor 
children,  and  appellant  contends  that  rever- 
sible error  was  committed  thereby.  This 
point  is  also  ruled  against  appellant  on  the 
authority  of  Fisher  v.  Central  Lead  Co.,  156 
Mo.  479,  66  S.  W.  1107,  and  cases  therein 
cited. 

It  is  next  Insisted  by  the  appellant  the 
mere  fact  that  the  switch  was  dangerous  to 
travel  in  the  street  did  not  make  the  appel- 
lant gnilty  of  negligence  In  using  the  same, 
and  appellant  was  not  liable  unless  the  dan- 
ger was  80  great  as  to  practically  wtth- 
draw  the  thoroughfare  from  public  use,  and 
cites  in  support  thereof  Morie  v.  Transit  Co., 
lie  Mo.  App.  12,  91  S.  W.  962;  Selbert  v. 
Railroad  Co.,  188  Mo.  657,  87  S.  W.  995,  70 
Ifc  B.  A.  72;  Brown  v.  Railroad  Co.,  137 
Mo.  629,  38  8.  W.  1099;  Tate  v.  Railroad 
Co.,  64  Mo.  149,  and  Grattis  v.  Railroad 
Co.,  153  Mo.  380.  55  S.  W.  108,  48  L.  R.  A. 
399.  77  Am.  St  Rep.  721. 

The  case  of  Morie  v.  Transit  Co.  does  not 
so  hold.  That  case  recognizes  the  general 
doctrine  that  every  switch  or  street  car  track 
in  a  street  more  or  less  obstructs  the  use  of 
the  street,  and  the  mere  fact  that  it  does 
so  does  not  render  the  railroad  company  or 
tlie  city  liable  to  damages.  But  that  it  is  the 
duty  of  railway  companies  in  using  the 
streets  of  a  city  for  its  tracks  and  switches 
to  exercise  ordinary  care  and  not  to  use 
an  appliance  that  is  dangerous,  if  by  the 
exercise  of  ordinary  care  a  proper  and  safer 
appliance  could  be  installed.  In  Selbert  v. 
Railroad  Co.  a  different  question  was  pre- 
sented. In  that  case,  under  an  ordinance  of 
the  city,  passed  by  authority  of  the  charter, 
the  street  car  company  had  erected  a  safety 
gate  at  a  point  where  Its  track  crossed  the 
public  street.     In  the  erection  of  the  gate 


certain  obstructions  were  made  in  the  street 
for  the  supports  of  the  gate.  The  court 
held  that  the  gate  was  there  as  a  neces!<ary 
device  to  save  human  lives,  and  therefore 
the  company  had  a  right  to  use  the  part  of 
the  street  for  that  purpose,  and  pedestrians 
using  the  street  had  to  recognize  that  con- 
dition and.govem  themselves  accordingly.  In 
the  Brown  and  Tate  Cases  no  question  of 
negligence  was  presented.  And  in  the  case 
of  Grattis  v.  Railroad  Co.  nothing  can  be 
found  in  support  of  appellant's  position.  If 
the  danger  was  so  great  as  to  practically 
withdraw  the  thoroughfare  from  public  use. 
then  under  no  circumstances  would  the  city 
or  the  street  car  company  be  authorized  to 
occupy  the  streets,  and  the  above  decisions 
cited  by  the  appellant  so  hold.  In  this  coun- 
try the  public  streets  are  for  the  use  of 
"whomsoever  will,"  and  no  individual  or  cor- 
poration has  the  right  to  erect  or  maintain 
thereon  obstructions  so  dangerous  in  them- 
selves as  to  practically  withdraw  the  street 
from  public  use.  On  the  other  hand,  the 
operation  of  street  cars  and  vehicles  over 
the  public  streets  is  lawful,  and  the  oper- 
ators thereof,  so  far  as  others  using  the 
streets  are  concerned,  are  only  bound  to  exer- 
cise ordinary  care  to  prevent  injuries.  Huff 
V.  Railroad.  213  Mo.  495,  111  8.  W.  1145; 
Morie  V.  Transit  Co.,  116  Mo.  App.  12,  91 
S.  W.  962;  Griveaud  v.  Railroad  Co.,  33 
Mo.  App.  458;  Miller  V.  Railroad  Co.,  108 
Md.  84,  69  Atl.  636,  17  h.  B.  A.  (N.  S.)  978; 
Groves  v.  Railroad,  109  Ky.  76,  58  S.  W.  608. 
62  L.  R.  A.  448 ;  Note  to  Slater  v.  Railroad 
Co.,  15  L.  R.  A.  (N.  S.)  840;  Citizens'  Ry. 
&  Light  Co.  v.  Forepaugh  &  Sells  Bros. 
Shows  (Iowa)  128  N.  W.  357. 

It  is  next  contended  by  appellant  that  it 
is  not  liable  for  the  condition  of  the  street 
immediately  adjoining  its  rails.  Under  the 
charter  of  the  city  of  St  Louis,  street  car 
companies  are  required  to  keep  the  street 
within  a  certain  distance  of  their  rails  In 
repair,  and  to  keep  the  surface  of  the  street 
as  near  the  top  of  the  rails  as  practical.  It 
is  the  contention  of  the  appellant  that  it  is 
liable  to  the  city  for  a  failure  so  to  do, 
but  not  to  any  third  person.  Without  dis- 
cussing this  question,  we  say  the  rule  is 
otherwise,  as  shown  by  the  following  author- 
ities: Huff  V.  Railroad,  213  Mo.  405,  111  S. 
W.  1146;  Citizens'  Ry.  Co.  v.  Forepaugh  & 
Sells  Bros.  Shows,  supra;  Schuster  v.  Street' 
Car  Co.,  118  App.  Dlv.  197,  102  N.  Y.  Supp. 
1064;  Doyle  v.  New  York,  58  App.  Dlv.  588, 
69  N.  Y.  Supp.  120;  Miller  v.  Railway  Co., 
supra ;  Hyde  v.  Boston  R.  Co.,  186  Mass.  115, 
71  N.  E.  118 ;  Zanesville  v.  Fannan,  53  Ohio 
St  605,  42  N.  EX  703,  53  Am.  St  Rep.  664: 
Klncaid  v.  Walla  Walla  Traction  Co..  (Wash.) 
106  Pac  918. 

The  court  in  its  instructions  did  not  define 
the  terms,  "dangerous  appliance,"  "dangerous 
obstruction,"  and  "public  nuisance."  The 
appellant  did  not  ask  to  have  the  terms  de- 
fined, and  therefore  it  is  not  in  position  to 
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complain  In  this  court  Harmon  t.  Donohoe, 
1S3  Mo.  263,  64  S.  W.  468;  Dysart-Oook 
Mole  Co.  T.  Reed,  114  Ho.  App.  290,  89  S.  W. 
691. 

Tbla  brings  na  to  the  aerloua  qnestlon  In 
this  case.  In  behalf  of  the  plaintiff  the  court 
gave  an  instruction  fairly  presenting  the  Is- 
Bues  to  the  Jury.  As  we  hare  said,  all  the 
evidence  of  the  plaintiff  tended  to  prove 
that,  if  the  tongne-mate  switch  had  been 
naed  instead  of  the  one  that  was  nsed,  the 
accident  wonld  not  have  happened,  and  the 
negligence  of  the  appellant  of  which  plaln- 
tifl  complained  was  the  use  of  the  improper 
switch.  The  Instruction  of  the  plaintiff  lim- 
ited the  right  to  recover  npon  the  flndlog 
by  the  jury  that  the  defendant  failed  to 
ezerdse  ordinary  care  in  Installing  and  using 
the  switch  in  question,  when  by  the  exercise 
of  ordinary  care  it  conld  have  nsed  a  safer 
one.  In  behalf  of  the  appellant,  the  court 
told  the  Jury:  "Although  you  find  from  the 
evidence  that  deceased  came  to  his  death  by 
being  Jolted  or  thrown  from  his  wagon 
through  a  combination  of  causes  resulting 
from  the  worn,  sunken  and  depressed  con- 
dition of  the  pavement,  together'  with  bis 
wagon  coming  In  contact  with  the  switch.  If 
yon  further  find  from  the  evidence  that  said 
switch  and  appliance  maintained  at  said 
point  were  of  the  tyi>e  and  character  de- 
scribed in  the  foregoing  instruction,  and  were 
necessary  for  the  purpose  for  which  the  same 
were  used,  your  verdict  must  be  for  the  de- 
foidant.  United  Railways  C!ompany."  We 
believe  these  two  Instmcdons  fairly  present- 
ed the  act  of  negligence  complained  of  In 
the  petition  to  the  Jnry.  While  the  petition 
In  one  part  states  that  the  street  was  In 
such  condition  that  the  rails  extended  above 
the  top  of  the  pavement,  yet,  when  It  allege* 
the  cause  of  the  Injury,  It  Is  not  charged 
to  tliat  defect,  but  specifically  to  the  act 
of  tbe  app^ant  In  maintaining  the  improi>er 
switch.  At  tbe  request  of  the  city,  and  over 
the  objections  and  exception  of  the  appel- 
lant, the  court  gave  the  following  instruction : 
"The  charter  of  the  dty  of  St  Louis  im- 
poses upon  street  railroad  companies  the 
duty  to  keep  tbe  street  between  the  rails  and 
to  tbe  extent  of  12  inches  outside  of  each 
tall  of  their  tracks  In  the  streets  of  said 
city  In  repair,  and  as  nearly  on  a  level  with 
such  rails  as  practicable,  and  If  yon  believe 
and  find  from  the  evidence  that  the  defend- 
ant. United  Railways  Company,  owned  and 
maintained  street  railroad  tracks  and  switch 
flanges  In  Washington  avenue  near  Four- 
teenth street  In  said  dty  on  the  17th  day 
of  August  1908,  and  that  the  street  between 
its  rails  or  within  a  distance  of  12  Inches 
outside  of  Its  rails  at  or  about  the  point 
where  Its  most  southern  rail  on  Washington 
avenue  connected  with  Its  most  western  rail 
on  Fourteenth  street  was  then  out  of  repair, 
and  not  as  nearly  on  a  level  with  such  rails 
as  practicable  and  that  such  condition  was 
known,  or  by  the  exercise  of  ordinary  care 
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might  have  been  known,  to  said  United  Rail- 
ways Company  In  time  to  have  repaired  the 
same,  and  that  Robert  Asmus,  while  exercis- 
ing ordinary  care  for  his  own  safety,  was 
injured  by  reason  of  his  wagon  colliding 
vrltb  the  switch  flange  at  said  point  a&d  that 
such  flange  constituted  a  dangerous  obstruc- 
tion and  a  public  nuisance,  and  that  his 
wagon  would  not  have  collided  therewith 
but  for  such  condition  of  the  street  then 
your  verdict  will  be  against  said  United 
Railways  Company."  This  Instruction  Is  er- 
roneous from  every  point  of  view.  It  told 
the  Jnry  If  the  obstruction  was  a  dangerous 
one  and  a  public  nuisance,  and  that  the 
wagon  would  not  have  collided  with  the  same 
but  for  the  condition  of  the  street  the  ver- 
dict should  be  for  the  city,  but  against  the 
appellant  In  other  words,  the  instruction 
plainly  told  the  Jury  that  the  city  was  under 
no  obligations  to  maintain  its  street  In  a 
reasonably  safe  condition  at  the  point  where 
such  duty  to  repair  was  by  law  placed  on 
tbe  appellant  The  reversible  error  found  In 
the  Instruction,  however,  Is  that  It  tells  the 
Jury  that  if  the  death  of  plaintiff's  husband 
was  caused  by  the  condition  of  the  street 
then  the  railway  company  Is  liable.  In  other 
words,  the  instruction  told  tbe  Jury  that  It 
was  the  duty  of  the  railroad  company  to  keep 
tbe  street  between  the  rails,  and  to  the  ex- 
tent of  12  laches  outside  of  each  rail.  In 
repair,  and  as  nearly  on  a  level  with  the 
rails  as  practical,  and,  if  the  Jury  found  that 
tbe  railway  company  did  not  so  keep  the 
street  in  repair,  and  that  such  condition  was 
known  or  by  the  exercise  of  ordinary  care 
might  have  been  known  by  the  company  in 
time  to  have  repaired  the  same,  and  the 
plaintiff's  husband  was  injured  by  reason  of 
his  wagon  colliding  with  the  switch  flange, 
and  that  the  switch  flange  constituted  a  dan- 
gerous obstruction  and  a  public  nuisance,  and 
that  bis  wagon  would  not  have  collided 
therewith  but  for  such  condition  of  the 
street  then  the  verdict  should  be  against 
the  railway  company.  As  we  have  hereto- 
fore stated,  the  negligent  act  of  the  defend- 
ant complained  of  was  In  maintaining  an 
Improper  switch,  and  not  In  permitting  the 
street  to  be  out  of  repair.  The  instruction 
permitted  a  recovery  on  a  ground  of  negli- 
gence not  complained  of  In  the  petition.  It 
is  not  necessary  to  cite  authorities  to  sus- 
tain the  proposition  that  where  the  petition 
alleges  a  specific  act  of  negligence,  the  right 
to  recover  must  be  limited  to  the  act  alleged. 

The  respondent  says  that  this  instruction 
was  not  given  at  its  request  but  at  the  re- 
quest of  the  city  of  St  Louis,  and  therefore 
It  Is  not  responsible  for  the  error.  In  Huff 
V.  Railroad,  supra,  the  court  said:  "While 
this  Instruction  was  asked  by  and  given  on 
behalf  of  the  railway  company,  still  it  oper- 
ated with  equal  prejudice  against  her  and  In 
favor  of  the  city." 

For  the  error  in  giving  instruction  No.  O 
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In  behalf  of  tbe  city  of  St  Lools,  the  Judg- 
ment of  the  trial  court  will  be  reveraed  and 
the  cause  remanded.    All  concor. 


MORRIS  ▼.  SAILER. 

(Kanias  City  Court  of  Appeala.    MbwoarL 

Jan.  80,  19U.) 

1.  LiBKL     AND    SUINDKB     ({    123*)  —  TBIAI. — 
QUKSnONB   FOB   JUBY— DulT  OF  COtTBT. 

Though  the  ^urr  is  the  judge  both  of  the 
law  and  fact  in  libel  cases,  the  question  wheth- 
er the  matter  charged  as  libel  is  capable  of 
that  interpietatiott  is  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {  857;  Dec.  Dig.  {  123.*] 

2.  Libel  aitd  Slandbb  (g  97*)  —  Constbuo- 

TIOR    OF    LaNOUAOB— DEITDBBEB. 

The  proper  way  to  raise  the  question 
whether  matter  charged  aa  Irbel  is  capable  of 
that  interpretation  is  by  demurrer. 

[EM.   Note.— XV>r  other  cases,  see  Libel   and 
Slander,  Cent  Dig.  {  234;  Dec.  Dig.  t  97.*] 
8.  LiBEi,  AWD  Slandeb  ({  123*)— Meahiwo  of 

Ptjblioatiom— Qtjestioh  fob  Jcbt. 

Where  the  words  in  a  publication  are  sus- 
ceptible of  both  a  libelous  and  an  innocent 
meaning,  the  question  bow  they  were  used  ia 
for  the  jury. 

[E!d.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i  857;  Dec.  Dig.  {  123.*] 

4.  Libel  and  Slandeb  (i{  19,  128*)— Libel- 
ous Newsfafeb  Abtiolb— GoNBTBconoN  or 

A  newspaper  article  which  in  commenting 
on  a  candidate  for  alderman  advised  the  voters 
not  to  support  him  because  he  was  for  higher 
telephone  rates,  and  stated  he  could  not  escape 
responsibility  by  saying  that  be  merely  sold 
space  In  his  newspaper,  "for  an  editor  who  bar- 
ters Us  space  and  advocates  an  unrighteous 
cause  will  sell  his  influence  at  tbe  first  oppor- 
tuni^"  is  capable  of  a  libelous  meaning,  and  a 
further  statement  that  '^erefore  we  infer  he 
advocated  the  increaae  because  he  believed  •  in 
it,"  doefl  not  ^ve  meaning  to  the  whole  publi- 
cation and  make  it  harmless,  for  intricaciee  of 
language  will  not  allow  the  Ubeler  to  escape, 
tbe  natural  construction  and  not  the  ingenioua- 
ly  possible  one  being  the  rule,  and  hence  the 
rest  of  the  publication  can  only  render  the 
meaning  ambiguous,  and  a  question  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  I^bel  and 
Slander,  Cent.  Dig.  H  99,  367;  Dec.  Dig.  H 
19,  123.*] 

5.  Libel  and  Slandeb  ({  2*)— Justification 
—Innocent  Motive. 

The  absence  of  intent  to  publish  a  libel  is 
no  excuse,  for  one  is  presumed  to  intend  the 
natural  consequences  of  his  act 

[Ed.  Note.— For  other  eases,  see  Libel  and 
Slander,  Cent  Dig.  {  110;   Dec  Dig.  {  2.*] 

&  Libel  and  Slandeb  (|  48*)— Pbivilxqk— 
Candidate  fob  Office— Newsfafeb. 

The  fact  that  the  one  libeled  is  a  candi- 
date for  office  and  the  one  libeling  is  a  news- 
paper is  no  justification:  for,  while  the  press 
can  serve  a  great  good  by  presenting  matters 
of  public  import,  yet  it  most  Veep  within  the 
limits  of  the  truth. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i  146;    Dec.  Dig.  i  4&*] 

Appeal  from  Circuit  Court,  Cole  County; 
Wm.  H.  Martin,  Judge. 

Action  by  J.  Franlc  Morris  against  Joseph 
Sailer.    Frmn  a  judgment  for  defendant  on 


demurrer  to  tbe  complaint,  plaintiff  appeals. 
Reversed  and  remanded. 


Sliver  &  Dnnun,  for  appellant 
Calfee,  for  reqwndMit. 


Irwin  & 


ELLISON,  J.  PlalntifT  Instituted  this  ac- 
tion by  filing  a  petition  charging  defendant 
with  libeling  him.  The  latter  demurred  to 
the  petition  on  the  ground  that  It  did  not 
state  a  cause  of  action.  Tbe  demurrer  was 
sustained  by  the  trial  court  and,  plalnticr 
refusing  to  plead  further,  judgment  was  ren- 
dered against  him  and  he  thereupon  ap- 
pealed. 

The  petition  alleges  that  on  tbe  4th  of 
April,  1910,  defendant  was  publisher  of  a 
newspaper  in  Jefferson  City  called  tbe  "Dally 
Post,"  and  on  that  day  plaintiff  was  a  candi- 
date for  the  office  of  city  conncllman  for 
that  city  from  the  First  ward  therein.  That 
late  on  the  evening  of  the  day  preceding  the 
election  defendant  wrongfully,  wickedly,  and 
maliciously  printed  and  published  of  and 
concerning  plaintiff  tbe  following  false,  libel- 
ous, and  defamatory  words: 

''Elect  Kanllen  In  the  First 
"His  Opponent  Openly   B^poused  Cause  of 

Higher  Telephone  Rates — Only 

"Safe  Way  for  Citizens  of  First  Ward  to 

Meet  Issue 

"Is  to  Vote  for  Peter  Kanllen. 

"The  people  of  the  First  Ward  will  re- 
member that  one  of  tbe  candidates  for  alder- 
man In  that  ward,  E'rank  Morris,  was  for- 
merly editor  of  the  Tribune,  and  opoily  es- 
poused the  caose  of  higher  telephone  rates 
through  the  medinm  of  his  paper.  Up  to  tbe 
time  he  went  out  of  business  he  was  heartily 
advocating  an  increase  In  telephone  rates. 
Is  be  a  safe  man  to  clothe  with  the  power 
to  Increase  rates  and  fasten  the  unjust  bur- 
den upon  the  people?  If  he  advocated  it 
through  the  medium  of  Us  paper  would  he 
not  vote  for  It  If  In  the  council?  He  cannot 
escape  t^  saying  he  merely  sold  space,  for 
an  editor  who  barters  his  space  and  advo- 
cates an  unrighteous  cause  will  sell  his  in- 
fluence at  the  first  opportunity,  therefore  we 
infer  that  he  advocated  the  increase  because 
he  believed  In  it,  and  believing  in  it  we  have 
the  right  to  assume  he  would  vote  for  sncb 
an  ordinance  had  be  the  opportunity. 

"There  is  but  one  safe  way  for  the  people 
to  meet  the  issue,  and  that  la  by  electini; 
Peter  Kanllen,  whom  the  people  know  they 
can  safely  tmst" 

it  is  then  charged  that,  after  printing  sncb 
matter  in  his  paper,  defendant  caused  l.OOO 
copies  of  the  paper  to  be  distributed  and  son 
In  Jefferson  City  to  the  public  generally. 
While  In  actions  for  libel  the  Jury,  under  tbe 
direction  of  the  court,  are  to  determine  botb 
the  law  and  the  fact,  yet,  If  the  matters 
charged  as  libel  are  Incapable  of  cons:tl- 
tutlng  that  offense,  it  Is  the  province  of  the 


•For  other  cases  ue  lame  topic  and  sectlan  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  K«r  No.  Series  ft  Rep'r  Index  iu> 
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court  to  BO  de<dare;  and  a  demurrer  la  a 
proper  procedure  to  bring  up  the  question. 
Dloiw  T.  Star-Chronicle  Pub.  Co.  (Mo.) 
132  a  W.  1143;  Branch  t.  Knapp  &  Go.,  222 
Mo.  580,  586,  121  S.  W.  98;  TJkman  v.  Dally 
Record,  189  Mo.  378,  88  S.  W.  90:  Heller  v. 
Pulitzer  Pub.  Oo.,  153  Mo.  205,  214,  54  S.  W. 
457.  But,  If  the  words  are  subject  to  two 
meanings— one  libelous  and  the  other  not — 
It  Is  for  the  Jury  to  say  whether  they  were 
nsed  In  the  sense  charged  by  the  plaintiff. 
Richardson  v.  Thorpe,  73  N.  H.  532,  63  AU. 
580;  Sanderson  t.  Caldwell,  46  N.  Y.  398,  6 
Am.  Rep.  106;  Gaither  v.  AdvertlBer  Co.,  102 
Ala.  4^  14  South.  788;  Sharpe  v.  Larson, 
67  Minn.  428,  70  N.  W.  1,  554.  "The  mere 
capability  of  the  libelous  meaning  is  all  that 
^he  court  need  pass  on.  'Whether  such  mean- 
ing was  In  fact  conveyed  to  the  readers  Is  a 
jury  question."  Scofield  ▼.  Milwaukee  Free 
Press,  126  Wis.  81,  105  N.  W.  227,  2  U  R.  A. 
<N.  S.)  681.  If  the  words  are  capable  of  a 
Ubelons  meaning,  "however  Improbable  it 
may  appear,  the  Jury  should  say  whether 
tb^  may  be  so  understood."  Morrison  v. 
Smith.  177  N.  Y.  386,  69  N.  E.  725. 

In  the  light  of  the  law,  what  ought  a  court 
to  say  of  the  words  published  by  defendant? 
The  publication  stated  that  plaintiff  had  been 
an  editor  of  a  paper,  and  through  his  paper 
had  advocated  an  increase  in  telephone  rates; 
that  he  could  not  escape  responsibility  for 
that  by  saying  he  merely  sold  space  in  tiis 
paper,  "for  an  editor  who  barters  his  space 
and  advocates  an  unrighteous  cause  will  sell 
Us  influence  at  the  first  opportunity."  Keep- 
ing within  the  bounds  of  reason,  can  any  one 
say  that  such  language  is  incapable  of  a  li- 
belous meaning,  is  incapable  of  interpreta- 
tion, by  the  readers  of  the  pap^,  that  plain- 
tiff's Influence,  as  a  city  councilman,  would 
be  for  sale?  It  seems  to  us  it  would  be 
fairer  to  assert  that  such  words  in  the  clr- 
comatances  In  which  they  were  published 
come  nearer  being  incapable  of  an  innocent 
meaning  than  a  libelous  one.  There  is 
enough  In  the  words  accompanying  those 
Just  quoted  to  prevent  our  saying  they  are 
llbelons  as  a  matter  of  law,  but  we  do  say 
that,  giving  defendant  the  benefit  of  an  inter- 
pretation influenced  by  the  entire  publlca- 
tiom,  they  have  a  stronger  tendency  to  show 
defendant  to  be  guilty  of  libel  than  innocent 
of  it.  But,  conceding  that  defendant  really 
did  not  intend  to  cliarge  libelous  matter,  that 
would  not  excuse  him.  "Want  of  actual  in- 
tent to  vllllfy  is  no  excuse"  (Hallam  y.  Post 
Pub.  Oot.  [C.  CI  55  Fed.  406),  for  "a  sane 
man  is  presumed  to  intend  the  natural  and 
necessary  consequences  of  his  act,  whether 
that  act  be  a  publication  or  any  other  act" 
(Wynne  v.  Parsons,  57  Conn.  73,  17  Atl.  862; 
13  Am.  A  Eng.  Ency.  [2d  Ed.]  994).  The 
question  Is,  In  what  sense  the  readers  under- 
stood it?  CSamth  y.  Richeson,  96  Mo.  186, 
190,  9  S.  W.  638.  The  words  must  be  under- 
stood by  the  court  in  the  same  sense  the  rest 
of  manlcind  would  understand  them.  McGln- 
nls  V.  Knapp  &  Co.,  109  Mo.  131. 140. 141,  IS  S. 


W.  1134.   An  innocent  intention  will  not  over- 
come an  accomplished  wrong. 

Nor  is  there  anything  to  uphold  the  ruling 
of  the  trial  court  in  the  sugg^estion  that, 
plaintiff  being  a  candidate  for  public  ofBoe, 
and  defendant  a  publisher  of  a  newspaper, 
it  was  his  prlvil^e,  in  duty  to  the  public,  to 
make  the  publication;  and,  though  subject 
to  defamatory  interpretation,  it  was  neces- 
sary that  the  publication  be  made  for  the 
Information  of  the  general  public  and  there- 
by become  a  matter  of  discussion  by  the 
electors,  who  would  be  assisted  in  making  up 
their  minds  as  to  plaintiff's  fitness  for  the 
position  he  was  seeking.  Undoubtedly  the 
public  press  have  a  grave  duty  to  perform 
for  the  public,  the  value  of  which  cannot  be 
measured.  It  is  capable  of  the  greatest  good 
and  at  the  same  time  the  greatest  evil  of 
any  single  influence  on  our  dvillEation.  It 
is  the  duty  of  the  courts  to  promote  the 
former  by  every  Just  consideration  for  the 
welfare  of  the  public,  and  to  restrain  the  lat- 
ter by  c«taln  punishment  for  every  mali- 
cious overstepping  of  the  privilege  of  free 
and  fair  discussion  of  a  public  character. 
The  press  has  the  high  privilege  of  discussion 
of  the  merits  of  a  candidate  and  of  his  fit- 
ness for  the  office  he  seeks;  but  it  must  keep 
within  the  bounds  of  truth.  There  is  no 
privilege  In  falsehood.  Our  Supreme  Court 
in  Smith  V.  Burrus,  106  Mo.  94,  16  S.  W.  881, 
IS  L^  R.  A.  69,  27  Am.  St.  Rep.  329,  decided 
that  defamation  of  a  candidate  for  office  was 
not  privileged,  evm  though  made  in  good 
faith,  and  quoted  with  aroroval  the  follow- 
ing from  Rearlck  v.  Wilcox,  81  lU.  77: 
"While  the  qualification  and  fitness  of  a 
candidate  for  office  might  properly  be  dis- 
cussed with  freedom  by  the  press  of  the 
country,  we  are  aware  of  no  case  that  goes 
so  far  as  to  hold  that  the  private  character 
of  a  person  who  is  a  candidate  for  office  can 
be  destroyed  by  the  publication  of  a  libelous 
article  in  a  newspaper,  notwithstanding  the 
election  may  be  attended  with  thajt  excite- 
ment and  feeling  that  not  tinfrequently  en- 
ters into  our  elections.  *.  •  •  The  law  re- 
quired appellee  as  the  publisher  of  a  Jour- 
nal to  publish  facts,  and  not  libelous  articles. 
Ihe  character  and  reputation  of  appellant 
was  as  sacred,  and  as  much  entitled  to  pro- 
tection, when  a  candidate  for  office,  as  at 
any  other  time."  The  Supreme  Court  of  Ohio 
said  in  reference  to  the  same  subject  that: 
"In  our  opinion  a  person  who  enters  a  public 
office  or  becomes  a  candidate  for  one,  no 
more  surrenders  to  the  public  his  private 
character  than  he  does  his  private  property. 
Remedy  by  due  course  of  law  for  injury  to 
each  is  secured  by  the  same  constitutional 
guaranty,  and  the  one  is  no  less  inviolable 
than  the  other.  To  hold  otherwise  would  in 
our  Judgment  drive  reputable  men  from  pub- 
lic positions  and  fill  their  places  with  others 
tiaving  no  regard  for  their  reputation,  and 
thus  defeat  the  purpose  of  the  rule  contend- 
ed for,  and  overturn  the  reason  upon  which 
it  is  sought  to  sustain  it"    Publishing  Cu  y. 
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Maloney,  SO  Ohio  St  71,  83  N.  BI  921.  It  will 
be  noticed  that  the  words  followlnK,  and  In 
the  Bame  soitence  with,  the  statement  that 
an  editor  "will  sell  his  Influence  at  the  first 
opportunity,"  Is  the  further  statement,  by 
way  of  a  conclusion  from  what  has  gone  be- 
fore, that,  therefore.  It  is  inferred  he  advo- 
cated an  Increase  in  telephone  rates  because 
he  believed  in  It,  and  that,  if  he  believes  in 
It,  he  will  vote  for  an  ordinance  to  that  ef- 
fect if  elected.  From  this  It  is  argued  that 
honest  motives  were  ascribed  to  plaintiff 
which  repel  any  suggestion  of  defamation  in 
other  parts  of  the  publication.  Those  words, 
said  to  give  a  meaning  to  the  others,  do  not 
so  far  control  the  entire  charge  as  to  ren- 
der it,  as  a  whole,  incapable  of  Ubd.  The 
most  that  can  be  said  Is  that  they  make  the 
meaning  ambiguous,  and  thereby  make  a  case 
for  the  Jury  as  one  of  fact  and  not  for  the 
court  as  one  of  law.  If  artfulness  in  expres- 
sion were  to  be  a  road  of  escape,  the  de- 
famer  would  go  free  In  a  large  proportion  of 
Instances.  "The  law  cannot  be  evaded  by 
any  of  the  artful  and  disguised  modes  in 
which  men  attempt  to  conceal  libelous  or 
slanderous  meanings."  McGlnnis  v.  Knapp 
&  Oo.,  109  Mo.  131,  141,  18  8.  W.  1184,  1136. 
In  State  v.  Norton,  80  Me.  290,  36  Atl.  394,  it 
was  said  that  "the  llbeler  cannot  defame  and 
escape  the  consequences  by  any  dexterity  in 
style."  And  that  "it  U  not  the  Ingeni- 
ously possible  construction,  but  the  plainly 
normal  construction,  -which  determines  the 
question  of  libel  or  no  libel  in  written  words 
which  are  malldonsly  published." 

It  follows  that  for  error  in  sustaining  de- 
fendant's demurrer  the  judgment  will  be  re- 
versed and  the  cause  remanded.    All  concur. 


OHBISTHNSBN  v.  NEW  TOEK  LIFE 

INS.  CO. 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

8, 19U.    Behearing  Denied  Feb.  6,  1911.) 

1.  IRBUBAROK     (|     350*)  —  LOT     ISSXJ«AIK311— 

CoNSiBCCTiON  OF  Policy. 

Bev.  St  1899.  (  7897  (Ann.  St  1906,  p. 
8762),  provided  that  no  life  policy  issued  after 
August  1,  1879,  should  after  payment  upon  It 
of  three  annual  payments  be  torieited  for  non- 
payment of  premium,  but  that  the  net  value  of 
the  policy  when  the  premium  became  due  and 
not  paid  should  be  computed  and  taken  as  a 
net  Single  premium  for  temporary  insurance  for 
the  fuU  amount  of  the  policy.  ISection  6946, 
Rev.  St  1909,  enacted  in  1903,  provided  that 
the  insurer  could  deduct  not  only  the  amount 
of  Insured's  debt  to  it  on  account  of  premiums, 
but  ail  debts.  A  policy  was  issued  in  1901,  and 
after  the  enactment  of  section  6946  was  pledged 
with  tiie  insurer  as  security  for  a  loan  made  on 
it  at  that  time,  and  In  1905  default  was  made 
in  payment  of  premium  and  interest  on  the 
loan.  The  right  of  assured  to  the  loan,  the 
duty  of  the  insaier  to  make  it  the  amount 
thereof,  the  rate  of  interest  and  all  conditions 
thereof,  were  provided  for  in  the  policy,  and 
the  insurer  was  bound  to  grant  the  loan  upon 
sudi  terms  on  insured's  application.  Held,  that 
the  granting  of  th«  loan  did  not  constitute  a 


new  contract  so  as  to  be  governed  by  section 
6946,  but  was  a  part  of  the  policy  issued  l>efore 
the  enactment  of  such  section,  and  hence  th« 
insurer,  upon  foreclosing  the  policy  for  default 
in  payment  of  premium  and  interest  and  pro- 
viding for  extended  insurance,  could  not  deduct 
the  amount  of  the  loan,  but  only  the  debt  for 
premiums. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  li  803,  894;  Dec.  Dig.  f  3S0.*] 

2.   IHSTTBANCK   (I   360*)— POUCIU— STATDTOBT 
PBOVISIOHS— EiSTOFPEL. 

The  statute  in  force  when  the  poU<7  was 
issued,  being  a  part  of  the  contract  could  not 
be  waived  or  changed  by  contract  and  though 
insured  received  the  policy  returned  by  the  in- 
surer after  foreclosure  with  the  indorsement 
thereon  of  the  terms  of  foreclosure  and  the 
amount  and  time  of  the  extended  Insurance 
granted,  computed  according  to  section  6946, 
Rev.  St  1909,  and  retained  the  policy  until  his 
death,  without  complaint,  there  was  no  estop- 
pel which  would  preclude  his  representative 
from  recovering  on  the  policy  of  extended  in- 
surance, which,  had  the  proper  method  of  com- 
putation been  observed,  would  have  been  in 
force  at  insured's  death. 

[Ei.  Note.— For  other  cases,  see  Insuranoe, 
Cent.  Dig.  |{  892,  893;    Dec.  Dig.  (  350.*] 

Appeal  from  St  Louis  Circnlt  C!ourt;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  Rose  B.  Christensen  against  the 
New  Tork  Life  Insurance  C!ompany.  Jndg- 
ment  for  plaintifl^  and  defendant  appeals. 
Affirmed. 

Judson  A  Green,  for  appellant  James  J. 
O'Douohoe,  for  respondent 

(X>X,  J.  Action  upon  an  insurance  policy, 
trial  by  the  court  upon  an  agrreed  statement 
of  facts  and  deposltiona,  judgment  for  plain- 
tiff for  $741.60,  and  defendant  has  appealed. 

The  policy  sued  upon  was  issued  December 
21,  1901,  to  JUiton  Christensen,  the  husband 
of  plaintiff,  for  the  sum  of  $1,000.  The  pre- 
mium of  $52.20  was  to  l>e  paid  annually  upon 
the  18th  day  of  December.  Preminms  were 
paid  up  to  and  including  December  18,  1904. 
On  March  7,  1906,  the  assured  procured  a 
loan,  under  the  terms  of  the  policy,  for  $133. 
The  premium,  falling  due  December  18,  1905, 
and  the  interest  on  the  loan,  due  at  that 
time,  were  not  paid,  and  no  subsequent  pay- 
ment was  made  upon  either  the  premium  on 
the  policy  or  Interest  on  the  loan.  The  policy 
of  Insurance  had  been  pledged  to  the  defend- 
ant as  security  for  the  loan.  On  June  11, 
1906,  the  defendant  proceeding  under  the 
terms  of  the  policy,  foreclosed  it  and,  in  ac^ 
cordance  with  its  terms,  returned  it  to  the 
assured  with  an  indorsement  thereon  that 
extended  Insurance  to  the  amount  of  $SC7 
was  granted  to  expire  January  18,  1907. 

The  merits  of  this  appeal  center  upon  one 
proposition,  and  that  is  whether  this  policy  is 
to  be  construed  imder  the  law  in  existence  at 
the  date  of  its  issue,  or  under  the  law  as  it 
existed  at  the  time  the  assured  secured  the 
loan.  The  law  In  force  at  the  date  the  policy 
was  issued,  necessary  to  be  considered,  was 
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■ecUon  7887.  Rev.  St  1889  (Ann.  St  1906,  p. 
S759,  wblcb  Is  as  follows:  "Policies  Non- 
forfeitable, Wben — No  policies  of  Insurance 
on  life  hereafter  Issued  by  any  life  Insurance 
company  authorized  to  do  business  in  this 
state,  on  or  after  the  first  day  of  August  A. 
D.  1879,  shall,  after  payment  upon  It  of  three 
annual  payments,  be  forfeited  or  become 
Told,  by  reason  of  nonpayment  of  premiums 
thereof,  but  It  shall  be  subject  to  the  follow- 
ing rules  of  commutation,  to  wit:  The  net 
Talne  of  the  policy,  when  the  premium  be- 
comes due,  and  is  not  paid,  shall  be  comput- 
ed upon  the  actuaries'  or  combined  expe- 
rience table  of  mortality,  with  four  per  cent 
Interest  per  annum,  and  after  deducting  from 
three-fourths  of  such  net  value,  any  notes  or 
other  evidence  of  Indebtedness  to  the  com- 
pany, given  on  account  of  past  premium  pay- 
ments on  said  policies.  Issued  to  the  insured, 
which  Indebtedness  shall  be  then  canceled, 
the  balance  shall  be  taken  as  a  net  single 
premium  for  temporary  insurance  for  the 
full  amount  written  in  the  policy;  and  the 
term  for  which  said  temporary  insurance 
shall  be  In  force  shall  be  determined  by  the 
age  of  the  person  whose  life  Is  insured  at 
the  time  of  default  of  premium,  and  the 
assumption  of  mortality  and  interest  afore- 
said.   •    •    ••• 

It  is  conceded  that  if  the  policy  in  suit  is 
to  be  construed  under  this  section,  the  premi- 
ums paid  by  the  assured  would  extend  his 
insurance  beyond  the  date  of  bis  death,  and 
that  plaintiff  should  recover;  but  it  Is  con- 
tended by  appellant  that  this  policy  Is  to  be 
construed  under  the  above  section  as  amend- 
ed by  the  Legislature  in  1908  (Acts  1903,  p. 
206),  whldi  section  is  now  section  6946,  Rev. 
St  1909.  Under  the  statute  as  amended,  the 
company  could  deduct  not  only  the  amount 
of  the  assured's  indebtedness  to  It  on  ac- 
ooont  of  preminms,  but  aU  indebtedness.  The 
question  at  issue  is  whether,  in  computing 
the  amount  to  be  used  for  the  purchase  of 
the  extended  Insurance,  the  amount  of  the 
loan  should  be  deducted  from  the  amount  of 
premiums  paid  and  earnings  of  the  policy. 
When  the  defendant  foreclosed  Its  Hen  upon 
tlie  policy  for  the  loan,  after  default  by  the 
assured  in  the  payment  of  premiums  and  in- 
terest it  deducted  the  amount  of  the  loan 
and  gave  extended  Insurance  for  the  value  of 
the  remainder  of  the  assured's  interest  and 
now  contends  that  under  the  statute  as 
amended  in  1903  it  had  that  right  Under 
the  statnte  as  it  existed  prior  to  1903,  it  was 
held  that  no  debts  could  be  deducted  except 
loans  that  had  been  made  for  the  purpose  of 
paying  premiums  upon  the  policy;  that  as 
to  all  other  debts,  owing  by  the  assured  to 
tbe  company,  the  company  and  the  assured 
oocapled  tbe  relation  of  ordinary  debtor  and 
creditor;  and  that  such  Indebtedness  could 
not  be  considered  in  determining  the  amount 
of  extended  insurance  to  which  the  assured 


was  entitled.  Smith  v.  Insurance  Co.,  173 
Mo.  329,  72  S.  W.  935;  Burridge  v.  Insurance 
Co.,  211  Mo.  158,  109  S.  W.  660. 

In  this  case  the  policy  was  issued  before 
the  amendment  to  the  statute,  and  the  loan 
was  made  after  the  amendment  and  the 
merits  of  this  case  turn  upon  the  question  as 
to  whether  the  granting  of  the  loan  consti- 
tuted a  new  contract  so  as  to  bring  into  play 
the  statute  as  amended. 

Neither  the  statute  nor  this  amendment  is, 
in  any  sense,  retroactive.  The  statute  Itself 
was  enacted  for  the  benefit  of  the  assured, 
and  we  should  bear  this  in  mind  In  constru- 
ing the  terms  of  this  policy  and  tbe  loan 
made  under  it.  The  right  of  tbe  assured  to 
tbe  loan  and  the  duty  of  the  company  to 
make  it  the  amount  thereof,  the  rate  of  in- 
terest to  be  charged  therefor,  and  all  the 
terms  and  conditions  of  tbe  loan,  are  pro- 
vided for  in  tbe  policy,  and  all  the  assured 
had  to  do  to  secure  It  was  to  apply  for  it 
and,  when  he  did  apply,  the  company  was 
bound,  by  its  contract  to  grant  It  upon  the 
terms  provided  in  the  policy.  The  loan  was 
therefore  contemplated  when  the  policy  was 
Issued,  and  tbe  terms  of  the  contract  between 
the  parties  in  relation  to  It  were  found  In  the 
policy  Itself,  and  hence  the  loan  contract  Is 
to  be  construed  as  a  part  of  the  policy,  and 
not  as  an  independent  contract  made  when 
tbe  loan  was  applied  for  and  the  money 
furnished.  Burridge  v.  Insurance  Co.,  211 
Mo.,  loc.  clt  174,  109  S.  W.  560.  Hence  It 
follows  that  this  policy  is  to  be  construed, 
and  the  rights  of  tbe  parties  under  it  deter- 
mined, under  the  statute  as  It  existed  prior 
to  the  amendment  of  1903,  and  hence  the 
policy  was  in  force  at  the  time  the  insured 
died,  unless,  as  now  contended  by  defendant, 
he  was  estopped  from  invoking  the  aid  of  the 
statute. 

The  contention  of  estoppel  Is  based  upon 
the  fact  that  when  the  defendant  foreclosed 
the  policy  it  indorsed  thereon  the  terms  of 
the  foreclosure,  and  stated  the  amount  and 
time  of  the  extended  Insurance  that  was 
granted  the  assured  under  it  and  returned 
the  policy  to  him  with  this  indorsement  upon 
it,  and  that  be  retained  It  until  the  day  of 
his  death  without  any  complaint  We  do  not 
think  there  Is  any  occasion  for  the  applica- 
tion of  tbe  doctrine  of  estoppel  in  this  case. 
This  policy  is  to  be  construed  by  the  terms 
of  the  statute,  and  not  by  the  agreement  of 
the  parties.  The  statute  must  be  read  into 
the  contract  and  be  considered  a  part  of  it. 
The  statute  was  enkcted  for  tbe  general  good, 
and  its  terms  cannot  be  waived,  or  changed, 
by  contract  and,  if  parties  cannot  by  express 
contract  abrogate  the  statute,  the  same  re- 
sult cannot  be  accomplished  under  the  gplse 
of  an  estoppel. 

It  is  conceded  that  it  the  policy  is  to  be 
construed  under  the  statute  as  it  existed  pri- 
or to  the  amendment  of  1908,  and  the  doc- 


Digitized  by 


Google 


102 


1S4  SOnTHWBSTEiRN  BEPOBTEB 


(Ho. 


trine  of  estoppel  does  not  apply,  tlie  Jndg- 
ment  Is  right. 

Tbe  result  Is  tbat  the  judgment  should  be 
affirmed,  and  It  Is  so  ordered.    All  concur. 


PASCHEDAO  T.  METROPOLITAN  LIFE 

INS.  ca 

(St.  Louis  Court  of  Appeals.  Missouri.  Jan. 
24,  1911.    Behearing  Denied  Feb.  7,  1911.) 

1.  Insurance  (§  850*>-Lira  Ihsubahcb— Dk- 

FAUL'T^EXTBNDBD     INSTmAHCB— PUBDOE     Of 
POLIOT  TO  INBUBKB  It>B   LOAR. 

Bev.  St.  1899,  %  7897  (Ann.  St.  1906,  p. 
3762),  provided  tbat  no  life  policy  should  after 
payment  of  three  annual  payments  be  forfeited 
for  nonpayment  of  premium,  but  tbat  tbe  net 
value  of  the  policy,  when  the  premium  became 
due  and  was  not  paid,  should  be  computed  and 
talcen  as  the  net  single  premium  for  temporary 
insurance  for  tiie  full  amount  of  the  policy. 
Held  that,  though  an  insured  may  pledge  bis 
policy  and  tbe  cash  surrender  value  thereof  to 
a  third  person  the  insurer  cannot  contract  with 
insured  to  that  effect  either  when  the  loan  Is 
provided  for  in  ttie  policy  in  tbe  first  instance 
or  by  a  subsequent  amendment  thereto,  if  tbe 
loan  contract  involves  an  appropriation  of  the 
net  value  of  the  policy  mentioned  in  the  statute. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  892,  893;   Dec.  Dig.  |  850.»3 

2.  INSDBARCT  (i  350*)— Lira  IHSUBANCE— Ex- 
tended INSUBANCK  —  STATXTTOBT  PbOTI> 
BIONS. 

Rev.  St  1899,  |  7900  (Ann.  St  1906,  p. 
3755),  provides  that  section  7897  shall  not  ap- 
ply to  a  policy  containing  a  provision  for  an 
unconditional  surrender  value  at  least  equal  to 
the  net  single  premium  for  the  temporary  in- 
surance provided  fot.  Held,  that  a  provision  of 
a  life  policy  giving  insured  an  option  as  to  a 
cash  value  for  a  greater  amount  than  the  net 
single  premium  provided  for,  upon  surrender 
and  release  of  the  policy  within  six  monttis  aft- 
er default  in  payment  of  any  premium,  provid- 
ed there  should  be  no  unpaid  loan  through  tbe 
operation  of  another  option,  did  not  provide  an 
unconditional  surrender  value  .within  tbe  stat- 
ute; it  not  operating  as  an  automatic  conver- 
sion of  the  policy  into  a  cash  surrender  value 
wbioh  mi^t  be  bad  at  any  time  by  Insured 
within  tbe  period  of  limitation,  and  the  policy 
was  not  exempted  from  section  7^7  (page 
8762!). 

[Eid.   Note.— For  other  cases,   see  Insurance, 
(%nt  Dig.  H  892,  893;    Dec.  Dig.  (  350.*] 

8.  INSUBANCX  (I  360*)  — Lm  iNStTBANOB— 
0AirCEU.ATI0N     OF     POUCT  —  DKFAin.T     IIT 

Patveni  or  Pbekiuh  and   Iniebkst  or 

Loan. 

A  loan  having  been  given  on  such  policies 
by  tbe  insurer  on  a  pledge  of  the  policies  by  a 
contract  which,  though  it  did  not  expressly  pro- 
vide for  payment  of  the  loan,  implied  an  agree- 
ment to  such  effect  by  reciting  the  matter  as  a 
loan  to  bear  interest  until  a  definite  time,  In- 
sated  reserving  tbe  right  to  pay  the  loan  at 
any  time  and  take  up  the  policies,  and  the  in- 
surer having  canceled  tbe  policies  pledged  for 
failure  to  pay  a  premium  and  interest  on  the 
loan  and  having  appropriated  the  cash  surren- 
der valne  of  the  polfcies  as  provided  in  the  con- 
tract for  loan  instead  of  Issuing  extended  -  in- 
surance as  required  by  the  statute,  the  transac- 
tion shonld  not  be  treated  as  though  the  policies 
had  been  surrendered  for  their  cash  surrender 
valne  and  the  snbiect-matter  of  tbe  provision 
of  tiie  policies  in  respect  thereto  fully  consum- 
mated because  insured  actually  received  the  en- 


tire amount  which  he  might  have  had  under 
any  theory  as  the  cash  surrender  value  of  tbe 
policies. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  892,  883;  DecTDlg.  |  350.*] 

4.  Tnsubanob  (I  350*)— Life  iNsuBANtnc— Ex- 
tended   INSUBANCK  —  Statittobt    Pbovi- 

SIONS. 

Rev.  St  1909,  i  6946,  provided  that  the 
insurer  could  deduct,  not  only  insured's  debt 
for  premiums,  but  all  debts.  Policies  were  is- 
sued in  1901  and  1902,  and  after  the  enactment 
of  section  6946  were  pledged  with  tbe  insurer 
as  security  for  a  loan  made  at  that  time,  and 
subsequently  defsult  was  made  in  payment  of 
a  premium  and  interest  on  the  loan.  The  right 
of  assured  to  the  loan  wss  provided  for  in  the 

Solicies.  Held,  that  the  granting  of  the  loan 
id  not  constitute  a  new  contract  so  as  to  be 
governed  by  section  6946,  but  was  a  part  of  the 
policy  issued  before  tbe  enactment  of  such  sec- 
tion, and  the  parties'  rights  were  determinable 
under  section  7897,  Rev.  St  1899  (Ann.  St 
1906,  p.  8752.) 

[EJd.  Note.— E\>r  other  cases,  see  Insurance, 
(3ent  Dig.  H  892,  893;    DeoDlg.  {  330.*1 

6.  iNBimANCE  ({  350*)  — Life  Insubancs— 
Fobfeitube— Statutobt  Pbovision. 

Rev.  St  1899,  i  7900  (Ann.  St.  1906,  p. 
3765),  provides  tbat  tbe  preceding  sections  re- 
lating to  nonforfeiture  of  life  policies  shall  not 
apply  if  a  ^policy  be  surrendered  to  the  company 
for  a  consideration  adequate  in  the  judgment  of 
a  legal  bolder  thereof.  Held  that  while  an  in- 
sured under  the  section  may  surrender  his  pol- 
icy and  terminate  the  relation  of  insurer  and 
insured  for  a  consideration  in  his  judgment 
adequate  therefor,  such  consideration  must  t>e 
given  by  the  insurer  for  such  a  surrender,  and 
not  for  some  other  purpose,  and  where  policies 
were  pledged  to  tbe  insurer  by  insured  for  a 
loan,  with  tbe  intent  of  repaying  it  and  receiv- 
ing back  the  policies,  tbat  he  received  an  ade- 
quate consideration  would  not  relieve  the  in- 
surer, upon  subsequent  default  in  payment  of 
premium  and  interest  on  the  loan,  from  issuing 
extended  insurance  required  by  tbe  preceding 
nonforfeiture  provisions  of  the  statute. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  892,  893;  Dec.  Dig.  |  350.*] 

6.  INBUBANCE  (t  672*)— Lira  Insubanok— Ac- 
tions ON  POLIOT— DEDUCnONfl  OF  UNPAID 
PBEIUUMS— PLXADINO— j0DaiCENT. 

R«y.  St  1899,  I  7899  (Ann.  St  1906,  p. 
8764),  provides  that  if  the  death  of  insured  oc- 
cur within  the  term  of  temporary  insurance, 
and  no  condition  of  the  insurance  other  than 
payment  of  premium  has  been  violated,  the 
company  may  deduct  from  the  amount  insured 
the  amount  of  all  premiums  that  had  lieen  for^ 
borne  at  insured's  death,  including  the  whole  of 
the  year's  premium  in  which  the  oeath  occurred, 
but  that  such  premium  sbaU  in  no  case  exceed 
tbe  ordinary  life  premium  for  the  age  of  issue 
with  6  per  cent  interest.  Held,  that  in  an  ac- 
tion on  policies,  where  defendant  makes  no 
claim  of  such  premiums  in  its  answer,  and  the 
evidence,  while  it  shows  that  they  were  unpaid, 
does  not  show  the  amount  of  an  ordinary  life 
premium  at  the  age  of  issue  of  the  policies, 
there  can  be  no  deduction  therefor. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  %  1789;   Dec  Dig.  i  672.*] 

Appeal  from  St  Louis  Circuit  Court;  Bia- 
gene  McQnIllln,  Judge. 

Action  by  Lain  M.  Paschedag,  administra- 
trix of  Theodore  W.  Paschedag,  against  the 
Metropolitan  Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 


*For  other  caaei  lee  lama  topic  and  aectlon  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  t  Rap'r  Indexes 
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Nathan  Frank,  Blchard  A.  Jones,  and  Max 
W.  Ottrer,  for  appellant  Klnealy  ft  Kln- 
ealy,  for  reapcHident. 

NOBTONl,  J.  This  Is  a  suit  on  two  poll- 
ctes  <a  life  inraranc&  Plaintiff  recovered: 
the  amonnt  of  the  policies  and  Interest,  less 
the  amount  of  a  <%rtaln  loan  made  by  de- 
fendant thereon,  together  with  accrned  In- 
terest, and  defendant  prosecutes  the  appeal. 

Plaintiff  Is  the  administratrix  of  ber  de- 
ceased hnsband,  the  insored,  and  defendant 
Is  an  incorporated  life  insnrance  company. 
The  policies  in  suit  were  issued  and  deliver- 
ed in  tills  state,  and  it  is  conceded  that  they 
are  Missouri  contracts  subject  to  our  nonfor- 
feiture statutes  as  expounded  by  the  decl- 
Blona  of  the  Supreme  Court  of  Missouri.  The 
policies  are  for  $1,000  each  and  were  issued 
to  plaintiff's  husband.  Theodore  W.  Pasche- 
dag,  and  payable  to  his  personal  representa- 
tives, the  one,  on  April  9,  1901,  in  considera- 
tion of  a  stipulated  annual  premium  of  $29.- 
07,  payable  in  advance  each  year,  and  the 
second  on  November  6, 1902,  in  consideration 
of  a  stipulated  annual  premium  of  $29.57, 
payable  in  advance  each  year.  The  petition 
is  in  two  counts,  the  first  of  which  declares 
upon  the  policy  first  issued,  and  the  second 
upon  the  policy  issued  at  the  later  date.  It 
is  averred  in  the  petition  that,  though  the 
Insured  owned  the  policies,  and  they  .were 
in  force  at  the  time  of  his  death,  both  were 
then  In  the  possession  of  defendant 

It  appears  the  insured  paid  the  first  six 
premiums  promptly  each  year  on  the  first 
policy  as  they  fell  due;  that  is  to  say,  he 
paid  the  premiums  of  $29.07  each  on  April 
9,  1901,  the  date  of  issue,  and  on  April  9, 
1902,  1903,  1904,  1905,  and  1906.  He  like- 
wise paid  each  premium  of  $29.!S7  promptly 
in  cash  tm  the  second  policy;  that  is,  the 
first  pronlnm  on  November  6,  1902,  and  like- 
wise on  November  6,  1903,  1904,  and  1900. 
Six  complete  annual  premiums  were  paid 
on  the  first  policy,  and  four  complete  annual 
preminms  on  the  second  policy,  when  the 
insured  n^otlated  a  loan  on  both  policies 
June  26,  1907,  for  the  fall  amount  of  the 
cash  surrendCT  value  of  each  policy  on  the 
next  ensuing  date  for  the  xwyment  of  annual 
premiums.  The  nonforfeiture  statutes  (sec- 
tions 7897,  7898,  7899,  and  7900,  Rev.  St 
1899  [Ann  St  1906,  pp.  37S2,  8755])  were 
in  force  at  the  time  the  policies  were  issued, 
and  each  of  ^e  policies  contained  a  provi- 
sion for  a  cash  surrender  value  at  least  equal 
to  the  net  single  premium  for  the  temporary 
Insurance  provided  for  in  section  7897.  In- 
deed, it  is  conceded  that  each  policy  contain- 
ed a  provision  for  a  cash  surrender  value 
subtly  In  excess  of  that  required  under  our 
statutes  in  order  to  exempt  a  policy  from 
the  applicati<»i  of  the  nonforfeiture  laws. 
Both  policies  also  contained  provisions  de- 
ncnnlnated  "concessions"'  as  to  the  amount 
whMi  the  company  would  loan  the  insured 
tliereon.    It  Is  stipulated  in  the  policy  that 


after  three  or  more  full  annual  preminms 
are  paid,  the  company  will  grant  the  insur- 
ed a  loan  thereon  not  to  exceed  the  amount 
stated  below  in  column  (a)  bearing  6  per 
cent  interest  payable  annually  in  advance, 
upon  receiving  satisfactory  assignment  of 
the  policy  as  collateral  security,  provided 
that  premiums  have  been  paid  in  full  for  the 
policy  for  the  year  next  ensuing  the  year, 
named  in  the  table  as  fixing  the  amount  of 
the  loan.  According  to  this  table,  at  the  end 
of  six  years,  the  iosured  was  entitled  to  a 
loan  of  $124  on  the  first  policy,  for  on  this 
six  annual  premiums  had  been  paid  at  the 
time,  and  this  amount  is  Identical  with  the 
cash  surrender  value  of  the  same  policy  stip- 
ulated for  at  the  end  of  seven  years;  that  Is 
to  say,  while  $124  was  the  loan  value  of  the 
first  policy  after  the  payment  of  six  annual 
premiums,  the  same  amount  $124,  was  the 
cash  surrender  value  provided  therein  at  the 
end  of  the  succeeding  year!  As  to  the  sec- 
ond policy  on  which  only  four  premiums  had 
been  paid  when  the  loan  was  negotiated,  the 
loan  value  provided  for  therein  is  $80  at  the 
end  of  four  years,  and  this  is  the  identical 
amount  which  the  policy  stipulates  as  a  cash 
snrrrader  value  at  the  end  of  the  fifth  year. 
On  June  26,  1907,  after  having  paid  six  pre- 
miums on  the  first  policy  and  four  on  the 
second,  insured  negotiated  a  loan  with  de- 
fendant company  on  the  two  policies  for  the 
amount  of  $124  on  the  first  and  $81  on  the 
second,  at  S  per  cent  Interest,  etc.,  and  by 
written  contract  of  that  date  pledged  the 
two  policies  'for  its  repayment  at  the  com- 
pany's ofilce  in  New  York  as  thereinafter 
provided.  Among  other  things,  this  loan  con- 
tract provides  that  if  the  insured  shall  de- 
fault in  the  payment  of  the  interest  on  the 
loan  when  due  or  any  subsequent  premium 
on  the  policies,  then,  after  80  days'  grace 
shall  have  expired,  the  company  is  authoriz- 
ed to  cancel  the  policies  and  appropriate  the 
cash  surrender  value  thereof  to  the  payment 
of  the  loan  without  notice  to  the  insured. 
Though  the  loan  contract  does  not  in  express 
terms  provide  for  a  repayment  of  the  loan 
except  "as  hereinafter  provided,"  it  proceeds 
throughout  as  an  agreement  concerning  col- 
lateral and  vouchsafes  to  the  Insured  the 
right  to  pay  the  indebtedness  involved  in 
the  loan  at  any  time  and  redeem  tire  policies 
so  pledged.  In  other  words,  it  appears  to 
be  an  agreement  by  which  the  policies  and 
their  cash  surrender  value  are  pledged  to  de- 
fendant company  for  a  repayment  of  the 
loan  If  the  Insured  shall  default  in  the  pay- 
ment of  interest  thereon  or  in  the  payment 
of  any  subsequent  premiums  on  the  policies ; 
but  it  contains  no  positive  and  direct  prom- 
ise on  the  part  of  Insured  in  express  terms 
to  repay  the  loan  except  in  so  far  as  it  ap- 
points defendant  and  authorizes  it  to  appro- 
priate the  cash  surrender  value  of  the  poli- 
cies to  that  purpose.  But  the  insured  is 
glvMi  an  express  option  therein  to  repay  the 
loan  at  any  time  and  take  up  the  policies  so 
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pledged.  The  insured  defaulted  In  the  pay- 
ment of  the  next  annnal  premium  of  $29.07 
on  April  9,  1908,  and  on  June  26th  of  that 
year  defaulted  as  wdl  in  paymoit  of  both 
the  principal  of,  and  Interest  on,  the  loan. 
AftOT  30  days  of  grace  had  elapsed  with  re- 
spect to  this  policy,  defendant  company 
marked  It  canceled,  filed  it  away  among  such 
papers  In  Its  office,  and  appropriated  the 
$124  cash  surrender  value  thereon  then  ac- 
crued to  the  payment  of  the  loan  pro  tanto. 
Insured  likewise  defaulted  tn  the  payment 
of  the  next  annual  premium  falling  due  on 
the  second  policy  on  November  6,  1906,  and 
on  June  26,  1907,  defaulted  as  to  the  pay- 
ment of  Interest  and  the  amount  of  the  loan 
on  that  policy.  Thereafter,  when  more  than 
80  days  of  grace  had  expired,  defendant 
marked  the  second  policy  canceled  in  accord- 
ance with  the  conditions  of  the  loan  con- 
tract, deposited  It  among  the  files  of  the  com- 
pany, and  approt)rlated  the  cash  surrender 
value  of  $80  to  the  payment  of  the  loan 
thereon.  Another  premium  on  this  policy 
fell  due  on  November  6,  1908,  thereafter  and 
was  unpaid  by  insured,  who  died  on  Novem- 
ber 15,  1908. 

The  policies  were  Issued  in  the  first  in- 
stance to  the  insured  payable  to  bis  personal 
representatives,  and  plaintiff,  bis  wife,  as 
such,  had  no  vested  right  therein;  but  she 
afterward  qualified  as  his  admiidatratrix 
and  prosecutes  this  suit  on  the  theory  that, 
though  the  defaults  in  the  premiums  occur- 
red as  above  stated,  the  insurance  neverthe- 
less continued  in  force  under  the  provision 
of  our  nonforfeiture  statute,  and  this  too 
notwithstanding  the  loan  negotiated  by  the 
insured  and  the  pledge  of  the  policies  and 
the  cash  surrender  value  and  subsequent  ap- 
propriation thereof  to  the  payment  of  the 
loan.  It  seems,  though  an  insured  may 
pledge  his  policies  and  the  cash  surrender 
value  thereof  to  a  third  party  under  a  com- 
petent contract  for  a  loan,  our  Supreme 
Court  by  construction  of  onr  nonforfeiture 
statute  (section  7897)  denies  the  right  of  the 
company  issuing  the  policy  to  consummate 
a  valid  contract  with  the  insured  to  that 
effect  either  when  the  loan  is  provided  for 
In  the  policy  in  the  first  instance,  as  tn  Bur- 
rldge  V.  New  York  Life  Ins.  Co.,  211  Mo. 
158,  109  'S.  W.  560,  or  by  a  subsequent 
amendment  thereto  between  the  insurance 
company  and  the  insured,  as  in  Smith  v. 
Life  Ins.  Co.,  173  Mo.  329,  72  S.  W.  985,  If 
the  loan  contract  Involves  the  right  of  the 
insurance  company  to  appropriate  the  net 
value  of  the  policy  stipulated  for  in  the  non- 
forfeiture statutes  which  may  be  applied  as 
a  net  single  premium  for  the  purchase  of  ex- 
tended Insurance.  Though  It  seems  to  be  a 
strained  construction  of  the  nonforfeiture 
statutes,  (which  Infringes  the  freedom  of 
contract  between  parties  and  inhibits  the 
right  of  the  insured  to  negotiate  a  loan  on 
his  policy  as  collateral  even  years  after  the 
contract  of  insurance  was  entered  into  on 


the  same  terms  with  the  insurance  company 
which  would  be  valid  In  the  circumstances 
of  a  third  party,  such  is  nevertheless  the  law 
of  this  state,  and  plaintiff's  cause  of  action 
may  be  sustained  if  the  policies  possessed 
suflScient  net  value  to  purchase  extended  in- 
surance beyond  the  date  of  the  death  of  the 
insured.  For,  though  the  company  canceled 
the  policies  and  applied  the  cash  surrender 
value  thereof  to  the  payment  of  the  loan,  it 
acquired  no  right  to  do  so  under  the  decisions 
referred  to  by  virtue  of  the  loan  contract  if 
there  be  a  net  value  otherwise  available  to 
purchase  extaided  insurance,  because  this 
contract  found  Its  origin  in  the  policy  provi- 
sion for  a  loan  in  the  first  Instance,  and  such 
provisions  purport  to  authorize  the  company 
to  appropriate  the  net  value  of  the  Insurance 
to  a  purpose  other  than  that  contemplated  by 
the  nonforfeiture  statutes.  It  is  conceded  in 
this  case  the  loan  made  was  not  granted  for 
or  the  money  employed  for  past  premium 
payments  on  the  policies.  In  other  words.  It 
was  a  cash  loan  to  the  Insured  which  was  in 
no  manner  employed  for  the  paymoit  of  pre- 
miums to  keep  the  insurance  in  force.  It  is 
conceded,  too,  that  three-fourths  of  the  net 
value  of  each  of  the  policies  at  the  time  of 
the  default  in  the  payment  of  the  first  pre- 
miums above  referred  to  computed  upon  the 
actuaries'  or  combined  experience  table  of 
mortality,  with  4  per  cent  Interest  per  an- 
num thereon,  as  provided  in  section  7897, 
Rev.  St  1899,  taken  as  a  net  single  premium, 
would  purchase  temporary  insurance  for  the 
amounts  written  in  each  policy  tm  a  period 
of  time  quite  beyond  the  date  of  insured's 
death,  which  was  November  IB,  1906,  and 
therefore  the  right  of  recovery  in  plaintiff 
exists  notwithstanding  the  loan  and  attempt- 
ed cancellation  of  the  policies. 

It  Is  argued  that  as  each  of  the  policies 
contained  a  provision  for  a  cash  surrender 
value  even  greater  than  the  net  single  pre- 
mium for  temporary  insurance  provided  for 
in  section  7897,  then  under  the  provisions 
of  section  7900  the  policies  are  exempted 
from  the  operation  of  section  7897  (m  extend- 
ed insurance,  especially  In  view  of  the  fact 
that  the  Insured  had  actually  received  such 
cash  surrender  value.  We  believe  it  to  be 
true  that  both  policies  contained  a  provi- 
sion for  a  cash  surrender  value  equal  to,  if 
not  greater  than,  that  required  by  section 
7897,  and  it  is  true  enough  that  section  790O 
exempts  policies  which  contain  a  provision 
for  an  unconditional  surrender  value  at  least 
equal  to  the  net  single  premium  for  tem- 
porary insurance  provided  for  in  section  7897 
from  the  Infiuence  of  that  section.  But  by 
the  express  terms  of  the  statute,  such  pro- 
vision for  a  cash  surrender  value  must  be 
unconditional  so  that  It  will  automatical- 
ly invest  the  Insured  with  bis  right  to  the 
cash  surrender  value  at  the  time  he  defaults 
in  the  payment  of  the  premium.  The  rule 
of  decision  In  respect  of  these  provisions  In 
the  policy  which  are  said  to  render  the  prior 
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nonforMtnre  sections  inapplicable  reqnirea 
the  Inmuance  company  to  confonn  the  pol- 
icy proTlslon  BtrlcUy  to  the  statute.  See 
CrarenB  t.  Insurance  Co.,  148  Mo.  S8S,  60  S. 
W.  519,  63  li.  R.  A.  806,  71  Am.  St.  R^.  628. 
The  condition  contained  in  each  policy  in 
this  case  with  respect  to  its  cash  surrender 
Talne  is  as  followR:  The-  Insured  is  given 
an  option  as  to  "a  cash  value  for  the  amounts 
stated  below  in  column  (b),  upon  surroider 
and  satisfactory  release  of  this  policy,  with- 
in six  months  after  the  time  of  default  in 
the  payment  of  any  premium,  provided  there 
be  no  unpaid  loan  through  the  operation  of 
the  first  option.".  The  subjoined  column  re- 
ferred to  therein  by  the  letter  "b"  Indicates 
a  sufficient  cash  surrender  value,  it  is  true; 
but  the  provision  of  the  policy  quoted  is  not 
imcondltlonal  in  the  sense  of  the  statute. 
It  does  not  operate  an  automatic  conversion 
of  the  policy  into  a  cash  surrender  value 
*whicb  may  be  had  at  any  time  by  the  in- 
mted,  for  by  an  express  provision  therein 
It  limits  his  right  to  the  cash  surrender  val- 
ue of  the  policy  to  his  surrendering  and  ex- 
ecuting a  satisfactory  release  of  the  policy 
within  six  months  after  the  time  of  default. 
It  is  entirely  clear  that  the  limitation  there- 
in quoted  to  the  effect  that  the  cash  sur- 
render value  should  be  applied  for  within 
six  months  is  a  condition  on  the  right  of 
insured  to  have  the  cash  surrender  value  of 
the  policy  at  any  time  he  applies  therefor 
unless  Its  subject-matter  become  barred  by 
the  statute  of  limitation;  See  Smith  v.  Mut 
Ben.  Ins.  Co.,  178  Mo.  329,  338,  72  S.  W.  935. 
The  right  under  consideration  is  further 
conditioned  by  the  express  words  of  the  pro- 
vision quoted  on  the  fact  of  there  being  no 
unpaid  loan  on  the  policy  at  the  time.  The 
provision  of  the  policy  relied  upon  says,  in 
substance,  the  cash  surrender  value  is  avail- 
able to  the  insured  "provided  there  be  no 
unpaid  -loan  through  the  operation  of  the 
first  option."  This,  too,  imposes  a  condition 
which  the  statute  forbids.  See  Whittaker 
T.  Insurance  Co.,  133  Mo.  App.  864,  114  S. 
W.  63. 

But  this  matter  as  to  the  form  of  the  pro- 
Tlsion  for  a  cash  surrender  of  the  policy  is 
really  beside  the  case  for  the  reason  such 
a  provision,  even  if  otherwise  sufllclent,  is 
without  influence  here,  where  the  question 
iwesented  relates  entirely  to  a  loan  on  the 
policy.  However,  on  this  feature  of  the  pol- 
icy an  argument  is  advanced  to  the  effect 
that,  such  provision  in  the  policies  Iiaving 
been  actually  carried  out  by  the  payment 
ct  the  fuU  amount  of  the  cash  surrender 
Talne  for  the  policies  under  the  loan  con- 
tract and  sncb  policies  surrendered,  the  mat- 
ter shonld  be  treated  as  though  the  provi- 
sion for  a  competoit  cash  surrender  value 
is  actually  consummate.  In  other  words, 
it  is  said  the  Insured  actually  received  the 
entire  amount  which  he  might  have  had  im- 
der  any  theory  as  the  cash  surrender  value 
of  the  policy,  and  his  rights  should  there- 


fore be  determined  as  though  the  policy  had 
been  surrendered  for  its  cash  surrender  val- 
ue, and  the  subject-matter  of  the  provision 
of  the  policy  with  respect  thereto  is  now 
fully  consummated  notwithstanding  its  form. 
This  argument  predicates  in  part  upon  the 
fact  that  the  loan  contract  contains  no  ex- 
press promise  on  the  part  of  insured  to  re- 
pay the  loan.  Because  of  this,  it  is  said  the 
contract,  fairly  construed,  manifests  the  in- 
tention of  both  parties  to  terminate  the  rela- 
tion of  insurer  and  insured  by  the  company 
paying  and  the  insured  accepting  the  cash  sur- 
sender  value  for  his  policy.  It  Is  true  enough 
the  loan  contract  does  not  expressly  provide 
for  a  repayment  of  the  loan  except  in  so  far  as 
it  authorizes  defendant  to  appropriate  the 
cash  surrender  value  of  the  policy  to  that 
purpose ;  but  it  nevertheless  implies  an  agree- 
ment to  tliat  effect,  for  it  recites  the  mat- 
ter as  a  loan  to  bear  interest  tmtil  a  definite 
time  and  pledges  the  policies  as  collateral 
security  therefor.  Both  parties  understood 
at  the  time  that  they  were  making  a  loan, 
and  nothing  appears  whereby  the  intention 
is  manifested  to  terminate  the  relation  of 
insurer  and  insured  by  defendant  paying  to 
the  insured  the  cash  surrender  value  of  the 
policies  for  their  surrender  and  cancellation. 
Indeed,  the  intention  that  the  relation  of  in- 
surer and  insured  was  to  continue,  and  not 
be  thus  terminated  at  the  time  the  transac- 
tion took  place,  is  obvious,  for  the  insured 
reserves  the  right  to  pay  the  loan  at  any 
time  and  take  up  the  policies,  etc.,  and,  be- 
sides, it  appears  from  defendant's  proof  that 
it  notified  him  to  t>ay  the  premiums  there- 
after falling  due  as  though  its  relation  of 
insurer  continued  and  the  policies  remained 
in  force  notwithstanding  it  held  possession 
of  both.  Under  such  circumstances,  it  is 
clear  the  matter  ought  not  to  be  determined 
as  a  consummate  slirrender  of  the  policies 
for  their  cash  value  imless  no  heed  what- 
ever is  to  be  given  to  the  intention  of  the 
parties.  To  consummate  the  settlement  by 
paying  the  cash  value  for  the  policies  in- 
volves the  idea  of  assent,  of  course,  to  such 
a  transaction  on  the  part  of  both  and  man- 
ifests a  purpose  as  well  to  terminate  the  re- 
lation of  insurer  and  insured  which  thereto- 
fore obtained.  It  may  not  be  declared,  where 
neither  of  these  elements  appear,  and  the 
transaction  is  expressly  denominated  a  loan, 
that  it  was  a  surrender. 

At  the  time  both  the  policies  in  suit  were 
issued,  our  nonforfeiture  law  (sections  7897 
to  7900,  inclusive.  Rev.  St  1899)  were  in 
force  and  became  parcel  of  the  contracts  of 
insurance.  As  the  law  then  stood,  section 
7897  authorized  insurance  companies  to  de- 
duct from  three-fourths  of  the  net  value  of 
the  policy  any  notes  or  other  evidences  of 
indebtedness  to  the  company  given  by  the 
insured  on  account  of  past  premium  pay- 
ments on  the  polldee.  While  the  law  so 
stood,  under  the  decided  cases,  it  became  a 
part  of  the  contracts  of  insurance  with  the 
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«ompaiiy,  and  no  other  Indebtedness  tban 
that  for  past  premium  payments  could  be 
so  deducted.  Smith  v.  Insurance  Co.,  ITS 
Mo.  329,  72  S.  W.  935;  Burrldge  ▼.  Insur- 
ance Co.,  211  Mo.  168,  109  S.  W.  560.  After- 
ward, In  1903,  the  statute  was  so  amended 
as  to  authorize  the  company  to  deduct  from 
three-fourths  of  such  net  value  any  evidence 
of  Indebtedness  to  the  company,  etc.  By 
this  amendment  the  limitation  upon  such  In- 
debtedness to  the  payment  of  past  premiums 
was  eliminated,  and  It  seems  any  Indebted- 
ness to  the  company  may  be  deducted  under 
the  amended  statute.  But  the  statute  as  so 
amended  expressly  provides  a  rule  as  to  pol- 
icies thereafter  Issued  only.  See  Laws  Mo. 
1903,  p.  208  (Ann.  St.  1906,  {  7897),  as  amend- 
ed (Rev.  St  1909,  |  6946).  The  loan  Involv- 
ed here  was  made  June  26,  1907,  after  this 
amendment,  and  It  Is  argued  the  rights  of 
the  parties  should  be  determined  according 
to  the  amended  statute  for  the  reason  such' 
amendment  manifests  the  public  policy  of 
the  state  on  the  question  at  the  time  of  the 
loan.  Though  the  proposition  that  the  pub- 
lic policy  of  the  state  is  thus  manifested  In 
the  amended  statute  is  entirely  sound.  It  Is 
wholly  without  Influence  on  the  facts  here, 
for  the  rights  of  the  parties  are  to  be  deter- 
mined under  the  contract  of  Insurance  in  the 
first  Instance.  This  is  the  theory  of  the  de- 
cided cases  on  the  subject.  It  is  obvious  the 
amendment  is  not  retrospective  In  its  opera- 
tion under  the  settled  rules  of  law,  and,  as 
the  policies  in  the  first  Instance  stipulated 
for  the  loan  which  was  afterwards  nego- 
tiated and  made  thereunder,  the  whole  mat- 
ter and  the  rights  of  the  parties  with  respect 
thereto  are  to  be  determined  under  the  stat- 
utes of  1899,  which  become  parcel  of  the 
'contract  of  Insurance  by  virtue  of  their  be- 
ing the  then  law  of  the  state.  See  Burrldge 
v.  Insurance  Co.,  211  Mo.  158,  109  S.  W.  560. 
The  case  last  cited  is  not  precisely  in  point 
in  its  facts,  though  the  language  of  the  opin- 
ion and  the  principle  portrayed  in  the  ded- 
slrai  is  controlling  here.  However,  see  Chris- 
tenson  v.  N.  Y.  I^e  Ins.  Ck>.,  1S4  S.  W.  100, 
for  a  judgment  directly  in  point  by  the 
Springfield  Court  of  Appeals. 

It  is  next  argued  that,  by  the  loan  contract 
and  the  surrender  of  the  policies  to  defend- 
ant at  the  time  the  loan  was  made,  it  ap- 
pears the  Insured  accepted  the  proceeds  of 
the  loan  as  an  adequate  equivalent  in  his 
judgment  for  bis  rights  in  the  premises,  and 
therefore,  as  he  was  the  sole  benefldary, 
the  policy  having  been  payable  to  his  person- 
al representatives,  its  subject-matter  is  re- 
lieved from  the  operation  of  the  nonforfei- 
ture provisions  of  the  statutes  by  virtue  of 
section  7900,  which  provides,  among  other 
things,  that  the  three  preceding  sections  as 
to  nonforfeiture,  etc.,  shall  be  inapplicable 
if  the  policy  shall  be  surrendered  to  the  com- 
pany "for  a  consideration  adequate  in  the 
judgment  of  a  legal  holder  thereof."  But, 
of  course^  this  involves,  too,  a  transaction 


where  the  parties  contemplate  a  cessation  of 
the  insurance  contract  at  the  time.  By  the 
express  provision  of  the  statute,  the  insured 
may  surrender  the  policy  and  terminate  the 
relation  of  Insurer  and  insured  for  any  con- 
sideration which  In  his  judgment  is  ade- 
quate therefor;  but  the  consideration  must 
be  given  by  the  company  for  such  a  surren- 
der, and  not  for  some  other  purpose.  The 
provision  of  the  statute  referred  to  is  with- 
out influence  here  for  the  reason  the  matter 
of  surrendering  the  policy  in  the  sense  of  the 
statute  for  an  adequate  consideration  was 
not  in  contemplation  of  the  parties.  Indeed, 
it  is  dear  the  parties  did  not  intend  to  ter- 
minate the  relation  of  Insurer  and  insured 
by  this  transaction,  for  Insured  reserved 
the  right  to  pay  the  loan  and  redeem  the 
pledge  of  the  policies,  and  defendant  pro- 
ceeded to  notify  him  when  the  subsequent 
payment  feU  due  as  though  the  insurance 
were  still  in  force  and  not  then  surrendered  ' 
for  such  a  consideration  as  was  deemed  ade- 
quate in  the  judgment  of  the  insured.  See, 
in  this  connection,  Burrldge  v.  Insurance  Co., 
211  Mo.  158,  109  S.  W.  500.  Where  the 
transaction  Is  denominated  by  the  parties  as 
a  loan  and  the  pledge  of  the  polides  and 
their  dealings  touching  the  matter  manifest 
they  did  not  Intend  the  policy  was  thereby 
surrendered  in  the  sense  of  the  statute  refer- 
red to  for  a  consideration  adequate  in  the 
judgment  of  the  insured,  the  court  Is  not 
justified  in  saying  the  transaction  was  a 
surrender.  For  a  case  directly  in  point,  see 
Raymond  v.  Insurance  Co.,  86  Mo.  App.  391. 
The  court  gave  Judgment  for  plalntlCT  for 
the  amount  of  the  two  policies  with  6  per 
cent,  interest  thereon  after  the  institution  of 
the  suit,  less  the  amount  of  the  loan  with 
accrued  interest  thereon  at  the  rate  of  6 
per  cent.  It  is  argued  here  the  court  should 
have  also  deducted  from  the  policies  the 
one  premium  of  $29.07,  due  April  0,  1908,  on 
which  the  insured  had  defaulted,  and  the 
two  premiums  of  $29.57  each  on  the  second 
policy,  one  due  November  6,  1907,  and  one 
due  November  6,  1908,  on  both  of  which  the 
insured  had  defaulted  after  the  date  of  the 
loan  and  prior  to  his  death  on  November  15 
190&  This  argument  is  justified  by  the  ex- 
press words  of  section  7899,  Rev.  St  1899, 
which  authorizes  the  court  when  the  death 
of  the  Insured  occurs  within  the  term  of  the 
insurance  covered  by  the  net  value  of  the 
policy,  to  give  judgment  for  the  insurance 
notwithstanding  the  default  in  premiums,  etc. 
By  this  section,  among  other  things.  It  Is 
provided  that  the  company  shall  have  the 
right  to  deduct  from  the  amount  Insured  in 
the  policy  the  amount  compounded  at  6  per 
cent  interest  per  annum  of  all  the  premiums 
that  had  been  forborne  at  the  time  of  the  de- 
cease, including  the  whole  of  the  year's  pre- 
mium in  which  the  death  occurs.  But  It  is 
further  provided  therein  that  such  premiums 
shall  In  no  case  exceed  the  ordinary  life  pre- 
mium for  the  age  of  issue  with  Interest  as 
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last  aforesaid.  This  statnte  is  parcel  of 
the  contract  of  Insurance  In  this  case  as  well 
as  the  others,  and  the  rights  of  the  parties 
onght  In  jnstlce  to  be  determined  accord- 
Ingly.  But  It  seems  defendant  omitted  to 
lay  any  claim  to  these  premiums  in  Its  an- 
swer, and,  while  the  proof  shows  they  were 
unpaid  as  suggested,  there  Is  no  evidence  in 
the  case  as  to  what  an  ordinary  life  prend- 
um  at  the  age  of  Issne  of  the  policies  Is.  The 
policies  In  salt  here  are  not  ordinary  life 
policies,  but,  on  the  contrary,  are  20-pay- 
ment  Mfe  policies  with  an  endowment  fea- 
ture annexed.  Though  the  amount  of  the 
defaulted  premiums  amply  appears  in  the 
proof,  we  may  not  reckon  with  them,  for  by 
express  mandate  of  the  statute  they  may 
exceed,  and  no  doubt  do,  the  ordinary  life 
premium  for  policies  at  the  age  these  were 
Issued.  Had  the  proof  been  made  as  to  what 
the  ordinary  life  premium  on  such  policies 
Is,  we  would  order  a  remittitur  from  the 
Judgment  for  the  amount  of  the  three  pre- 
miums as  of  the  ordinary  life  class  at  the 
age  of  issue  accumulated  with  Interest  at  6 
per  cent.  This  we  are  unable  to  do,  bow- 
erer,  on  the  proof  in  the  case. 

The  Judgment  should  be  affirmed. 

It  Is  ao  ordered. 

RETNOU>S,  P.  J.,  and  CAULFIEU),  J., 
concur. 


JBROMB  ▼.  UNITED  RXS.  C».  OP 

ST.  LOUIS. 

(St  Lrouis  Court  of  Appeals.    Missouri.     Jan. 

24,  1911.) 

1.  CaBBIKBS  (I  303*)— INJUBT  TO  PASSKRaBB— 

Srrniro  Down  Passekoebs. 

Where  the  conductor  and  motorman  had 
stopped  the  car  to  pennit  a  paseenger  to  alight, 
and  knew  or  were  bound  to  know  that  she 
was  in  the  very  act  of  alighting,  they  should 
not  only  hold  the  car  stationary  a  reasonable 
leivtfa  of  time  for  her  to  alight,  but  should  exer- 
cise a  Ugh  degree  of  care  to  ascertain  whether 
she  had  reached  a  place  of  safety  before  putting 
the  car  in  motion. 

[Sd.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  H  1228-1229 ;    Dec  Dig.  i  303.*] 

2.  liVIDKMOE    a    606*)— EXFEBT    TeSTIMONT— 

Fbtsicians. 

A  idiysieian,  who  has  been  examined  as  to 
both  obJectlTe  and  subjective  symptoms,  may 
state  whether  plaintiff  will  suffer  pain  from 
the  injury  in  nie  future;  such  testimony  not 
being  an  Invasion  of  the  province  of  the  jury, 

[Ed.    Note. — For   other  cases,   see   Evidence, 
Ctot  Dig.  i  2309;   Dec.  Dig.  i  S0&*] 

8.  ETIDKRCB    (I    628*)— EXPEBT    TESTI1{0RT— 

Phtsicians. 

A  physician,  duly  qualified  as  an  expert 
nay  as  a  general  rule  testify  as  to  the  probable 
resnlts  of  an  injury. 

[Ed.   Note.— For  other  eases,   see   Evidence, 
Cent  Dig.  H  2335-2837;   Dec  Dig.  |  628.*] 

4.  EVTOKNCB  (I  506*)  — EXPXBT  TESnUORT  — 
PHTSICIAirS. 

The  testimony  of  a  physician  that  the  In- 
jury to  plaintiff's  foot  was  traumatic  was  not 


ohjeetionable,  as  calling  for  a  matter  within 
the  province  of  the  jury,  though  there  was 
evidence  tending  to  show  that  the  condition  of 
idaintiirs  foot  resulted  from  dropsy. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  (  2309;   Dec  Dig  |  606.*] 

6.  Evidence  (|  528*)  —  Expxbt  Txbtixont  — 
Phtsicians. 

An  attending  physician,  who  has  examined 
a  wound,  can  express  an  opinion  whether  or 
not  it  resulted  from  a  bum  or  a  cut  of  a  knife. 
[EA.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  Ii  2335-2337 ;  Dec  Dig.  (  528.*] 
&  Etidencb  (i  493*)— Opinion  Evidence- 
Cause  AND  £»tect, 

A  mother,  who  has  raised  several  children 
and  has  had  experience  with  bums,  may  express 
an  opinion  that  a  scar  appears  to  have  been 
caused  by  a  bum. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2271^-2282;   Dec  Dig.  I  493.*] 

Appeal  from  St  Louis  Circuit  Court: 
George  H.  WHliams,  Judge. 

Action  by  Lizzie  E.  Jerome  against  Unit- 
ed Railways  Company  of  St  Louis.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Geo.  T.  Priest  and  R.  E.  Blodgett  (Boyle  & 
Priest,  of  counsel),  for  appellant  George 
Safford,  for  respondent 

NORTONI,  J.  This  is  a  suit  for  damages 
accrued  to  plaintiff  on  account  of  personal 
injuries  received  through  the  alleged  negli- 
gence of  defendant  Plaintiff  recovered,  and 
defendant  prosecutes  the  appeah 

It  appears  plaintiff,  a  lady  about  00  years 
of  age,  was  a  passenger  on  defendant's  street 
car,  operated  by  it  on  Olive  street  In  the 
city  of  St  Louis.  She  was  seated  in  the 
forward  portion  of  the  car.  Upon  approach- 
ing Theresa  avenue,  which  was  her  destina- 
tion, she  gave  the  signal  for  the  car  to 
stop  to  permit  her  to  alight  In  pursuance 
of  the  signal,  the  car  came  to  a  stop  at  the 
usual  place  for  discharging  and  receiving 
passengers,  and  because  of  its  crowded  con- 
dition plaintiff  passed  out  of  the  front  door 
to  alight  from  the  platform  there  provided 
for  such  purpose.  The  evidence  tends  to 
prove  that  she  proceeded  with  reasonable  dil- 
igence and  exercised  ordinary  care  for  her 
own  safety;  but,  while  she  was  in  the  very 
act  of  alighting,  the  power  was  turned  on 
and  the  car  started  forward.  It  is  said  the 
conductor,  who  was  on  the  rear  platform, 
sounded  tiie  bell  for  the  motorman  to  more 
forward,  which  signal  was  compiled  with, 
and  the  car  started  In  motion  while  plain- 
tiff was  about  to  alight  Because  of  this' 
fact,  she  was  precipitated  upon  the  ground 
with  great  force  and  received  numerous 
painful  and  permanent  injuries. 

Among  other  things,  the  court  instructed 
the  jury,  for  plaintiff,  that  if  she  was  a 
passenger  on  the  car,  and  it  stopped  at 
Theresa  avenue  for  the  purpose  of  permit- 
ting her  to  alight  therefrom,  and  that  she 
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proceeded  to  aligbt  from  the  car  with  rea- 
sonable expedition,  and  the  servants  and 
agents  of  defendant,  whose  dat7  It  was  to 
control  the  motion  of  the  car,  while  she 
was  In  the  act  of  so  doing,  and  before  she 
had  fully  alighted  therefrom,  without  giving 
her  warning  to  that  efCect,  caused  the  car  to 
start  forward  with  a  sadden  jerk,  and  there- 
by directly  and  proximately  caused  her  in- 
jury, then  the  flndlng  should  be  for  plain- 
tiff, provided  she  was  exercising  ordinary 
care  at  the  time.  It  Is  argued  the  Instruc- 
tion is  erroneous.  In  that  it  omits  to  require 
the  Jury  to  find,  further,  that  the  car  was 
not  stopped  a  reasonable  length  of  time  to 
petmlt  plaintiff  to  alight  The  argument  is 
without  merit  on  the  facts  of  the  case;  for, 
though  it  is  true  the  duty  rests  upon  de- 
fendant to  stop  its  car  a  reasonable  length 
of  time  for  passengers  to  alight,  and  the  pas- 
sengers are  presumed  to  act  with  due 'dili- 
gence In  that  regard,  the  doctrine  is  without 
Influence  here,  for  it  appears  the  car  stop- 
ped upon  plalntitTs  signal  with  the  purpose 
to  permit  her  to  alight.  In  such  circum- 
stances, the  high  degree  of  care  which  the 
law  devolves  upon  the  carrier  of  passengers 
is  not  fulfilled  unless  its  servants,  before 
starting  the  car,  see  and  know  that  the  pas- 
senger in  the  act  of  alighting  has  succeed- 
ed In  doing  so  in  safety,  and  that  he  or  she 
is  not  in  such  a  situation  as  to  be  imperiled 
by  the  sudden  starting  of  the  car.  Thomp- 
son's Com.  on  Neg.  {  3520;  Nelson  v.  Met 
St  B.  Co.,  113  Mo.  App.  702,  88  S.  W.  1119; 
Bell  V.  Central,  etc.,  B.  Co.,  125  Mo.  App. 
6«0,  103  S.  W.  144;  Murphy  ▼.  Met  St  B. 
Co..  125  Mo.  App.  269,  102  S.  W.  64;  Hur- 
ley V.  Met  St  B.  Co.,  120  Mo.  App.  262, 
96  S.  W.  714.  Both  the  conductor  and  mo- 
torman  must  have  known  in  this  case  that 
plaintiff  was  then  in  the  very  act  of  alight- 
ing from  the  car;  for  it  is  conclusively 
shown  that  the  car  stopped  to  permit  her 
to  do  so,  and  It  appears  she  was  under  the 
very  eye  of  the  motorman,  who  was  stationed 
on  the  front  platform,  when  the  car  was 
suddenly  started  forward  by  him.  In  such 
circumstances,  those  operating  the  car  should 
not  only  hold  it  stationary  a  reasonable 
length  of  time  for  tbe  passenger  to  alight, 
but  should  exercise  high  care  as  well  to 
the  end  of  ascertaining  the  fact  of  the  pas- 
senger's safety  before  putting  the  car  in 
motion  to  her  peril.  See  Bell  v.  Central, 
etc.,  B.  Co.,  125  Mo.  App.  660,  103  S.  W. 
144,  and  authorities  supra. 

Two  physicians,  Dr.  Simon  and  Dr.  Kon- 
zelmann,  who  had  made  personal  examina- 
tions with  respect  to  plaintiff's  Injuries,  qual- 
ified as  expert  witnesses  at  the  trial.  After 
describing  plaintiff's  condition,  etc.,  each  of 
these  professional  gentlemen  were  permitted 
to  express  an  expert  opinion,  based  solely 
upon,  the  objective  symptoms  which  they  dis- 
covered from  an  examination  of  plalntifTs 
Injuries,  to  the  effect  that  she  would  suf- 
fer pain  therefrom  in  the  future.     From 


examination  made  and  the  objectfye  symp' 
toms  discovered,  these  witnesses  said  they 
were  able  to  state  whether  or  not  she  would 
suffer  pain  therefrom  In  tbe  future.  After 
so  stating,  the  court  permitted  them  to  ex- 
press the  opinion,  over  defendant's  objec- 
tion and  exception,  that  plaintiff  would  suf- 
fer future  pain  from  the  injuries  said  to 
have  been  received  through  defendant's  n^- 
llgence.  It  is  earnestly  argued  tbe  court 
erred  in  so  doing,  for  the  reason  the  ex- 
pert opinion  so  given  was  but  the  conclu- 
sion of  the  witnesses,  and  invaded  the  prov- 
ince of  the  jury.  No  one  can  doubt  that  a 
physician,  duly  qualified  as  an  expert,  may, 
as  a  general  rule,  testify  to  flie  probable 
results  of  an  injury.  Bogers  on  Expert 
Testimony  (2d  Ed.)  p.  122,  §  50;  Louisville, 
etc.,  By.  Co.  V.  Lucas,  119  Ind.  583,  584,  21 
N.  B.  968,  6  L.  B.  A.  193;  McClain  v.  Brook- 
lyn, etc..  By.  Co.,  116  N.  Y.  459,  22  N.  B. 
1062;  Lincoln  v.  Saratoga,  etc.,  B.  Co.,  23 
Wend.  (N.  T.)  426;  Abbot  v.  Dwlnnell,  74 
Wis.  614,  43  N.  W.  496;  Bossier  v.  Met  St 
B.  Co.,  126  Mo.  App.  159,  164,  101  S.  W. 
1111.  We  entertain  no  doubt  whatever  that 
It  was  competent  for  the  physicians  to  ex- 
press the  opinion  that  plaintiff  would  suffer 
pain  in  the  future  from  her  injuries.  This 
In  no  respect  invaded  the  province  of  the 
Jury,  for  It  was  a  matter  about  which  lay- 
men are  not  competent  to  exercise  an  intel- 
ligent Judgment,  In  the  absence  of  enlighten- 
ment from  those  who  are  peculiarly  learned 
with  respect  to  injuries  and  the  probable 
results  which  they  will  entail. 

It  appears,  among  other  injuries,  plaintiff 
received  a  severe  sprain  of  the  ankle,  and 
her  foot  was  much  swollen  thereafter.  Dr. 
Konzelmann,  though  he  qualified  as  an  expert 
as  well,  was  her  attending  physician,  having 
been  called  immediately  after  plaintiff  was 
injured.  This  witness  gave  testimony  with 
respect  to  the  swollen  condition  of  plaintiff's 
foot,  and  was  permitted  to  testify,  over  de- 
fendant's objection  and  exception,  that  the 
swollen  condition  of  the  foot  was  traumatic ; 
that  is  to  say,  that  it  resulted  from  violence. 
Tbe  purpose  of  this  opinion  evidence  was  to 
exclude  the  Idea  that  such  swelling  was  ede- 
mic;  for  the  theory  of  defendant  as  to  the 
swelling  is  that  plaintiff  was  dropsical,  and 
there  is  evidence  tending  to  support  it  In 
other  words,  there  is  evidence  In  the  record 
tending  to  support  the  theory  that  a  consid- 
erable part  of  tbe  apparent  swelling  resulted 
from  a  dropsical  or  edemaUc  condition,  in- 
dependent of  the  Injury.  In  view  of  this,  it 
is  argued  the  court  erred  in  permitting  Dr. 
Konzelmann  to  state  his  opinion  to  the  effect 
that  plaintlfTs  swollen  foot  was  traumatic 
and  resulted  from  violence;  for  it  is  said 
such  was  the  very  issue  before  the  Jury,  and 
his  evidence  touching  that  partlcnlar  matter 
is  but  a  conclusion,  and  therefore  incompe- 
tent 

To  a  complete  understanding  of  the  qae» 
tlon  presented,  we  copy  from  the  record  the 
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tUsttnctlon  between  an  edemic  and  tianmatlc 
condition,  which  was  related  on  the  trial  as 
follows:  "An  edema,  as  we  speak  of  edema, 
Is  a  condition  where  a  watery  flold  deposits 
Itself  beneath  tJie  slcln,  causing  it  to  become 
big  and  pnffy  also.  It  Is  a  swelling,  of  course : 
bnt  it  is  quite  different  from  a  swelling  that 
is  traumatic,  like  from  a  blow.  If  yon  pat 
your  finger  on  it  and  press,  it  would  leave  a 
idt,  and  it  la  quite  easy  for  the  physician  to 
distinguish  the  edema.  The  swelling  has 
reiy  diffetent  symptoms  from  that  caused  by 
a  blow,  or  injuries  where  the  swelling  is  the 
direct  residt  of  the  blow,  with  the  blood  con- 
gestions and  deposits."  Dr.  Konselmann, 
who  was  plaintiff's  attending  physldah,  stat- 
ed that  he  was  able  to  determine  by  looking 
at  the  swelling  whether  it  was  traumatic  or 
edemic  in  character.  After  so  stating,  plain- 
tiff's counsel  propounded  the  following  ques- 
tion to  the  witness:  "Q.  I  will  ask  you  to 
state  whether  or  not  the  swelling  you  noticed 
was  caused  by  trauma ;  that  Is  to  say,  vio- 
loiceT"  Over  the  objection  and  exception  of 
defendant,  the  court  permitted  the  witness  to 
answer  that  the  injury  was  traumatic.  It  is 
argued  this  was  error,  because  It  permitted 
the  physician  to  answer  the  very  question 
in  issue  before  the  Jury.  Upon  mature  con- 
sideration of  the  matter,  we  are  persuaded 
the  argument  is  unsound ;  for  the  reason  the 
doctor's  statement  did  not  purport  to  say 
that  the  swollen  condition  resulted  from  the 
street  car  Injury,  but  only  went  to  the  nature 
of  the  injury  as  descriptive  thereof  in  a  gen- 
eral sense. 

Tlie  case  of  Glasgow  v.  Met  St  E.  Co.,  191 
Mo.  347,  358,  359,  360,  361.  89  S.  W.  915,  re- 
lied upon  by  defendant  is  not  precisely  in 
point  and  we  believe  the  rule  of  that  case 
should  not  be  extended.  In  the  case  refer- 
red to,  the  injury  Involved  occurred  as  a  re- 
sult of  an  alleged  fall  from  a  street  car.  The 
fact  that  plaintiff  fell  from  the  car  at  all, 
however,  was  denied,  and  therefore  an  issue 
throughout  the  case.  One  expert  witness  in 
that  case  was  i>ermitted  to  answer  that  In 
his  opinion  it  was  a  severe  fall  that  caused 
plalntilTs  injury.  Another  expert  was  per- 
mitted to  state  In  substance  that  in  his  opin- 
ion plaintiff's  injury  was  the  result  of,  or 
was  caused  by,  the  alleged  fall.  These  ques- 
tions and  answers  were  condemned,  because 
th^  went  beyond  the  realm  of  expert  testi- 
mony, and  Invaded  the  province  of  the  jury, 
through  the  witness  expressing  a  conclusion 
as  to  how  the  injury  was  caused.  It  is  said 
In  the  opinion  that  it  would  be  mtirely  prop- 
er, had  the  experts  said  the  injury  might 
hare  resulted  from  a  fall,  or  it  might  have 
resulted  from  another  cause,  as  it  appeared 
in  the  case  the  present  condition  was  within 
the  range  of  probability  traceable  to  a  cause 
other  than  the  fall.  "But"  said  the  court 
"tlte  testimony  of  these  expert  witnesses 
went  to  establish  the  fact  of  the  alleged  fall, 
which  was  not  a  fact  they  learned  from  the 
medical  books.    Thus  the  weight  of  their  tes- 


timony went  into  the  scales  on  the  question 
of  whether  or  not  there  was  an  accident" 
Glasgow  T.  Railroad  Co.,  191  Mo.  347,  861, 
89  S.  W.  915.  See,  also,  to  the  same  effect 
Smart  ▼.  Kansas  City,  208  Mo.  162,  163,  105 
a  W.  709,  14  L.  R.  A.  (N.  S.)  565,  123  Am. 
St  Rep.  415;  Lawson's  Expert  E>v.  (2d  Ed.) 
173.  See,  also,  Rogers'  Expert  Testimony 
(2d  Ed.)  129.  That  what  caused  an  injury  is- 
a  question  for  the  Jury,  generally  speaking, 
is  undoubted ;  ^and  it  is  certain,  in  a  case 
where  the  fact  that  plaintiff  was  injured  at 
all  through  the  fault  of  defendant  is  wholly 
denied,  such  opinion  evidence  as  that  above 
discussed  should  be  condemned. 

But  the  question  and  answer  under  consid- 
eration here  are  of  a  different  class  entirely ; 
for,  instead  of  going  to  the  effect  that  the 
swollen  condition  of  plalntilTs  foot  appeared 
to  be  the  result  of  a  fall  from  a  street  car, 
the  question  required,  and  the  witness  an- 
swered, only  that  the  swelling  was  traumatic. 
In  other  words,  it  appeared  to  be  the  result 
of  violence  of  some  character,  as  distinguish- 
ed from  a  dropsical  condition.  It  is  always 
competent  for  the  attending  physician  to 
state  the  nature  and  character  of  the  injury, 
and  no  more  than  that  was  done  here.  No 
one  can  doubt  that  an  attending  physician, 
who  has  examined  the  hurt,  can  express  an 
opinion  as  to  whether  or  not  it  resulted  from 
a  bum  or  the  cut  of  a  knife.  Indeed,  if  the 
physician  did  not  know  so  much  as  a  fact 
acquired  through  Impressions  made  on  hia 
mind,  aided  by  professional  learning  at  the 
time  he  examined  and  treated  the  plaintiff:, 
then  he  was  hardly  able  to  prescribe  for  the 
patient  in  the  first  instance.  Such  testimony 
almost  if  not  quite,  savors  of  fact  snd  not 
of  opinion,  in  the  full  sense  of  that  term. 
Even  a  nonexpert  a  mother,  who  has  raised 
several  children  and  had  experience  with 
bums,  may  express  her  opinion  that  a  scar 
appears  to  be  caused  by  a  bum.  State  v.  Nleu- 
bans,  217  Mo.  332,  117  S.  W.  73.  See,  also, 
Rogers'  Expert  Testimony  (2d  Ed.)  127. 

But  it  is  suggested  the  difference  between 
a  bum  or  a  cut  with  a  sharp  instrument 
such  as  a  knife,  is  obviously  distinguishable 
by  persons  possessing  no  scientific  knowl- 
edge on  the  subject  and  therefore  the  illus- 
tration is  not  valid.  Though  the  difference 
betwera  a  burn  and  a  cut  may  be  obvious  to 
a  nonexpert  it  is  certainly  no  more  so  than 
that  between  a  traumatic  and  edemic  swell- 
ing to  one  learned  tn  the  sciences  of  medicine 
and  surgery,  and  such  a  witness  violates  no 
intelligent  rule  of  procedure  by  merely  stat- 
ing that  the  injury  treated  by  him  appeared 
to  be  traumatic  or  occasioned  by  violence. 
Robinson  v.  St  Louis  ft  S.  R.  Co.,  103  Mo. 
App.  110,  77  S..W.  498;  Torreyson  v.  United 
Rys.  Co.,  144  Mo.  App.  626,  636,  129  S.  W. 
400.  Had  the  witness  stated  that  the  injury 
appeared  to  result  from  being  suddenly 
thrown  from  a  street  car  with  great  force, 
it  would  fall  within  the  rule  of  the  Glasgow 
case;  but  as  It  la,  only  the  nature  and  char 
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acter  of  the  Bwelllng  were  described,  wltbout 
BOggestlng  the  partlcnlar  causa 

The  ludgment  should  be  affirmed.    It  Is  so 
ordered. 

REXNOLDS,  P.  J.,  and  OAULTIELO,  J^ 
concur. 


FIRST  NAT.  BANE  OF  JEFFERSON  OITY 

T.  ASEL. 

(Kansas  Citr  Court  of  Appeals.    Missouri. 

Jan.,  19U.) 

1.  Bills  and  Notes  ({  485*)— Admissiorb— 
Failube  to  Dkkt  Undsb  Oath. 

Where  the  answer  denying  liability  in  an 
action  on  a  negotiable  promissory  note  was 
not  sworn  to,  the  execution  of  the  note  was  ad- 
mitted. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  it  1542-15M;  Dec.  Dig.  i 
485;*   Pleading,  Cent  Dig.  {  703.] 

2.  Contracts  (|  47*)— Considbbatioit  —  Nb- 

CE88ITT. 

Want  of  consideration  is  always  a  defense 
to  a  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  220,  221,  256-258:    Dec  Dig.  { 

S.  Evidence  (i  423*)— Pabol  VtriDEVCB  Va- 

BTiNO  Wbittkn  Contract. 

That  a  note  was  executed  In  consideration 
of  certain  shares  of  stock  which  were  transfer^ 
red  to  the  malier  under  an  agreement  that  his 
ownership  should  l>e  merely  nominal,  and  that 
the  note  should  be  executed  for  another's  ac- 
commodation, did  not  constitute  a  defense  to  an 
action  on  the  note;  such  facts  varying  the  terms 
of  the  note. 

[EU.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  1962;  Dec.  Dig.  t  423.*] 

Appeal  from  Circuit  Court,  Cole  Coimty; 
Wm.  H.  Martin,  Judge. 

Action  by  the  First  National  Bank  of  Jef- 
ferson City,  Mo.,  against  C.  H.  Asel.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Irwin  ft  Calfee,  for  appellant  Pope  ft 
Lahman,  for  rewondent 

BROADDUS,  P.  J.  This  Is  an  action  by 
plalntlfl  to  recover  of  the  defendant  tbe 
amount  and  interest  of  a  promissory  note  al< 
leged  to  be  due  to  plaintiff  from  defendant 
The  note  reads  as  follows :  "^1,000.00.  Jef- 
ferson City,  Mo.,  April  12, 1907.  On  demand 
after  date  I  promise  to  pay  to  the  order  of 
tbe  First  National  Banlc  of  Jefferson  City, 
one  thousand  and  no  100  dollars,  for  value 
received,  negotiable  and  payable  without  de- 
falcation or  discount,  at  the  First  National 
Banlc,  with  Interest  at  the  rate  of  six  per 
cent  per  annum  from  date.  C.  H.  Asel."  At 
the  same  time,  defendant  In  connection  with 
said  note  executed  the  following:  "Having 
executed  my  note  as  above,  and  being  desir- 
ous of  securing  the  same  I  hereby  pledge,  as 
collateral  security,  two  shares  stodc  in  Jef- 
ferson City  Opera  House  Co.  •  •  •  Now, 
in  default  of  payment  of  said  note  at  ma- 


turity, I  berel^  aotiiorlze  aald  bank  to  aell 
the  same  at  public  or  private  sale,  or  other- 
wise, at  Its  option,  on  the  nonperfonnanoe 
of  this  promise,  without  notice,  and  apply  the 
proceeds  to  the  payment  of  the  above  note; 
and,  in  case  the  proceeds  of  said  sale  are  not 
sufficient  to  cover  the  amount  of  tbe  above 
note,  I  agree  to  pay  the  balance  on  demand, 
ft  being  required,  on  payment' of  the  amount 
loaned  as  specified  above,  and  at  any  time  be- 
fore sajii  collateral  security  shall  have  been 
sold,  to  surrender  the  same  to  me.  O.  H. 
Asel."  There  are  two  payments  of  interest 
indorsed  on  said  Instrument  The  defend- 
ant answered  In  part  as  follows:  "Comes 
now  the  defendant  for  his  second  amended 
answer  to  plaintifTs  petition,  and  admits 
that  plaintiff  is,  and  was  at  the  dates  men- 
tioned in  Its  petition,  a  corporation  organized 
and  existing  under  the  laws  of  the  United 
States  concerning  the  organization  of  na- 
tional banlcB  and  doing  business  as  sudi  In 
the  city  of  Jefferson,  in  Cole  county,  Missou- 
ri, but  denies  that  he  has  paid  interest  on 
the  note  described  in  plaintiff's  petition  up 
to  April  12th,  1908;  and  denies  that  he  la 
Indebted  to  plaintiff  on  tbe  note  sued  upon 
in  tbe  sum  of  $1,000.00  or  any  other  amount, 
and  avers  the  fact  to  be  that  he  has  not  at 
any  time,  nor  does  he  now,  recognize  any 
liability  of  any  kind  to  plaintiff  on  said  note, 
that  respecting  each  and  every  other  allega- 
tion In  plaintiff's  petition,  defendant  avers 
that  he  has  no  knowledge  or  information  of 
the  matters  therein  stated  sufficient  to  fonp 
a  belief,  and  therefore  denies  each  and  all  of 
said  allegations.  For  other  and  further  an- 
swer to  plaintiff's  petition,  defendant  states 
that  the  promissory  note,  described  in  plain- 
tifTs petition.  Is  and  was  wholly  without 
consideration,  and  that  the  same  is  not  and 
never  was  binding  upon  defendant  that  plain- 
tiff accepted  said  note  with  full  knowledge  of 
its  Infirmities,  and  well  Icnew  at  the  time 
said  note  was  executed  and  delivered  that 
the  same  was  wholly  without  consideration. 
Defendant  for  further  answer  to  plaintifTs 
petition  says  that  tbe  only  pretended  consid- 
eration for  the  note  described  in  plaintiff's 
petition  was  the  transfer  to  defendant  of  cer- 
tain shares  of  the  capital  stodc  of  the  Jeffer- 
son City  Opera  House  Company  of  the  par 
value  of  $2,500  and  that  there  was  no  other 
consideration  whatever  for  said  note,  that 
the  said  stock  was  held  and  owned  by  Will 
J.  Edwards,  and  that  Edson  Ia  Burch,  acting 
for  and  on  behalf  of  himself  and  the  plain- 
tifl  bank,  persuaded  and  Induced  the  defend- 
ant herein  to  sign  the  promissory  note  for  the 
purpose  of  transferring  to  the  defendant  the 
nominal  ownership  of  the  said  stock  so  held 
by  the  said  Will  J.  Edwards,  and  not  crtber- 
wise,  and  that  It  was  agreed  and  understood 
by  and  between  Edson  L.  Burch  aad  this  de- 
fendant that  the  making  of  said  note  was 


•For  OllMt  easel  see  game  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Die.  Key  No.  Series  A  RepV  lodexee 
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for  acoommodatloii  pnipoaea  only,  and  that 
defendant  waa  not  liable  upon  said  note  for 
any  amonnt  whatever,  and  that  defendant 
was  not  to  be  the  actual  owner  of  said  stock, 
and  that  defoidant  never  dalmed,  nor  does 
he  now  Claim,  the  ownership  of  said  stock 
which  waa  placed  In  his  name  on  the  books 
of  the  company  aforesaid;  that  the  certifi- 
cates of  said  stock  have  never  been  in  his 
possession;  that  the  same  have  remained 
and  stni  are  in  the  possession  of  plaintiff 
Iiank;  that  the  said  stock  at  the  time  of  the 
said  transfer  was  and  Is  valueless ;  and  that 
plaintiff  bank  knew  the  consideration  for 
said  note,  and  accepted  said  note  with  full 
knowledge  of  its  Infirmities  and  with  full 
knowledge  of  the  consideration  for  which  it 
was  given,  and  knew  that  said  note  was  an 
accommodation  note  and  without  considera- 
tion at  the  time  it  accepted  the  same."  Oth- 
er parts  of  said  answer  were  struck  out  by 
the  court  The  purport  of  this  part  of  the 
answer  when  analyzed  is  that  it  undertakes 
to  contradict  and  vary  the  terms  of  the  note 
in  suit,  and  the  attached  writing  placing  the 
two  shares  of  stock  as  security  for  the  loan, 
and  the  further  plea  that  defendant  executed 
the  note  and  attached  writing  without  know- 
ing the.  contents,  etc. 

The  action  of  the  court  in  striking  out  that 
[)art  of  said  answer  was  eminently  proper. 
The  matters  therein  stated  did  not  show  such 
fraud  aa  is  referred  to  in  Main  y.  Hall,  127 
Mo.  App.  713,  106  8.  W.  1099;  Broyles  v. 
Absher,  107  Mo.  App.  168,  80  S.  W.  708; 
Och  V.  BaUway  Co..  ISO  Mo.  27,  81  8.  W.  962, 
36  Ia  R.  A.  442.  These  cases  refer  to  In- 
stances where  the  party  was  Induced  to  sign 
the  writing  by  a  trick  wherein  he  was  made 
to  believe  that  he  was  signing  another  and 
different  paper.  Defendant  knew  what  he 
was  signing,  and  his  ellart  is  to  contradict 
the  writing  itself  and  to  attach  a  meaning  to 
it  different  from  v^hat  It  plainly  imports. 
And  we  think  the  court  might  have  rendered 
Judgment  for  plaintiff  on  the  remaining  alle- 
gations in  defendant's  answer  without  violat- 
ing any  rule  of  law,  as  they  do  not  constitute 
any  defense  to  the  note.  But  the  court  did 
practically  the  same  thing  In  hearing  defend- 
ant's evidence  in  support  of  his  answer,  and 
then  directing  the  Jury  to  return  a  verdict 
for  plaintiff  for  the  amount  of  the  note  and 
interest,  less  credits. 

AB  that  part  of  defendant's  answer  on 
which  the  case  was  tried  not  being  sworn  to, 
the  execution  of  the  note  stood  confessed. 
Tliere  was  no  plea  of  payment  The  conten- 
tion is  that  it  was  without  consideration,  but 
there  is  no  fact  set  out  showing  that  there 
was  want  of  consideration.  The  admitted  con- 
sldention  was  certain  shares  of  stock  in  the 
J^erson  Caty  Open  Bouse  Company,  which  it 
is  alleged  were  merely  assigned  to  defendant 
to  be  held  by  him  nominally  and  not  really, 


and  that  was  the  contract  made  at  the  time 
of  the  execution  and  transfer  of  said  note. 
It  is  always  in  order  to  plead  want  of  consid- 
eration as  a  defense  to  the  enforcement  of 
a  contract  But  defendant  Is  not  trying  to 
allege  want  of  consideration  as  such.  He 
d9es  not  allege  that  the  said  capital  stock 
which  was  the  consideration  for  the  execu- 
tion of  the  note  was  without  value,  but  thut 
he  did  not  receive  them  except  nominally, 
and  that  he  repudiates  their  ownership,  that 
it  was  the  understanding  at  the  time  that  his 
ownership  was  to  be  merely  nominal,  and 
that  the  making  of  the  note  was  for  accommo- 
dation purposes  only,  and  that  he  was  not  to 
be  liable  thereon  for  any  amount  whatever. 
This  Is  all  against  the  letter  of  the  contract, 
and  does  not  constitute  any  defense  to  the 
note.  The  plaintiff  was  entitled  to  a  Judg- 
ment on  the  pleadings,  as  well  as  on  the 
pleadings  and  the  evidence. 
Alfinned.    All  concur. 


FIRST  NAT.  BANK  OP  JEFTERSON  OITT 

V.  ASEL. 

(B^nsas  City  Coart  of  Appeals.     MlisourL 

Jan.,  1011.) 

Anpeal  from  Circuit  Court,  Cole  County ;  Wm. 
H.  Martin,  Judge. 

Action  by  the  First  National  Bank  of  Jeffer- 
son City,  Mo.,  against  G.  G.  Asel.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Irwin  ft  Calfee,  for  appellant    Pope  A  Lab- 
.,  for  respondent 


BROADDn8,  p.  J.  This  is  a  suit  on  a  prom- 
issory note  for  $2,600  executed  by  defendant 
and  payable  to  plaintiff. 

The  note  Is  similar  in  form  and  only  differ- 
ent as  to  amount  to  that  described  in  tho 
case  of  plaintiff  herein  against  C.  H.  Asel  (134 
S.  W.  110),  to  which  was  attached  also  a  simi- 
lar paper  transferring  five  shares  of  stock  in 
the  Jefferson  City  Opera  House  Company  to 
defendant 

The  language  of  the  answer  set  up  as  a  de- 
fense is  umllar  in  all  respects  with  that  in 
said  case,  supra. 

For  the  reasons  given  as  therein,  the  Judg- 
ment herein  is  affirmed.     All  concur. 


LORD  A  BDSHNELL  CO.  v.  TEXAS  & 

N.  O.  B.  CO. 

(St  Louis  Court  of  Appeals.     Missouri.    Jan. 

24,  19U.) 
1.  CABBiias  (i  73*>— DivEBBioH  or  Shiphxht 

— RiOHTS  or  8HIPPEB. 

A  shipper  has  the  right  to  stop  or  divert  u 
car  at  an  intermediate  point 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  |  248 ;    Dec  Dig.  t  73.*] 

Z    CaRBIBRB  (I  46*)— CONTBAOT  FOB  SHIFMXRT 

—Laws  Govebrino. 

Ordinarily  a  shipment  contract  is  govern- 
ed by  the  laws  of  the  state  where  it  Is  made. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  I  220;   Dec.  Dig.  (  46.*] 
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S.  CaBBIKBS    (I    177*)— CONNBCnNQ   Gabbikbs 

— CoNiXAOT  rOB  Sbipmsnin— Laws  Oovebh- 

ING. 

A  d(Hneitic  Uw  making  an  Initial  carrier 
liable  for  negligence  of  connecting  carriers  does 
not  apply  to  &  contract  of  shipment  made  in 
another  state. 

[Kd.   Mote.— For   other   cases,    see   Carrien, 
Cent  Dig.  I  778;   Dec.  Dig.  i  177.*] 

4.  Cabbiebs  ({  173*)— OoRNEcnNa  Gabbiebb 
— LiiABiUTT  OF  Initial  Cabbieb. 

At  common  law  an  initial  carrier's  liability 
for  safe  and  reasonably  prompt  carriage  of 
freigjit  ends  with  its  line  and  nse  of  ordinary 
care  in  delivering  to  the  connecting  carrier,  but 
the  liability  may  be  extended  beyond  the  line 
by  special  contract. 

[E:d.    Note.— For  other   cases,    see   CSarrleis, 
Cent  Dig.  {  760:    Dec.  Dig.  i  173.*] 

5.  Gabbiebb  (|  170*)— Gonnectino  Cabbiebs 
—Liability  oe  Initial  Cabbies. 

An  initial  carrier's  obligation  to  carry 
freight  beyond  its  line  can  be  shown  by  usage 
or  cdndnct. 

[E2d.    Note.— For  other   cases,    see   Oarrien, 
Dec  Wg.  1 170.*] 

6.  Gabbiebb  ({  174*)— Connectino  Cabbiebs 
—  Pebfobuance  or  Initial  Cabbies' s 
Duty. 

An  initial  carrier  of  freight  destined  be- 
yond its  line  undertaking  only  to  transport  to 
the  point  most  convenient  to  the  destination 
rea(»ed  by  its  line  performs  its  duty  by  deliv- 
ering to  the  connecting  carrier. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  {  747;  Dec  Dig.  S  174.*] 

7.  Cabbiebs  (|  180*)— Oonnectinq  Cabbiebs 
— LtABiLiTT  or  Initial  Gabbibb. 

Where  an  initial  carrier  contracts  for  a 
through  shipment,  the  connecting  carriers  are 
regarded  as  its  agents  making  it  fiable  for  their 
negligence,  notwithstanding  a  proTision  in  a 
contract  exempting  it  from  liability  beyond  its 
line. 

[Ed.    Note.— For    other   cases,   see   Carriers, 
Gent  Dig.  (  817 ;  Dec  Dig.  |  180.*] 

8.  Cabbiebs  ((  180*)— CoNNEOxiNa  Oabbiebs 

— ESFFEOT    or  GONTBAOT. 

An  initial  carrier's  cmitract  to  transport 
from  a  point  on  its  line  to  C.  via  a  certain  con- 
necting carrier  "at"  K.,  an  intermediate  point 
beyond  the  initial  carrier's  line,  is  a  contract 
for  through  shipment  making  the  initial  carrier 
liable  for  negligence  of  a  connecting  carrier  in 
preventing  exercise  of  the  shippers  right  to 
divert  the  shipment  at  K.  by  taking  the  car 
over  another  route,  notwithstanding  a  provision 
in  the  contract  exempting  it  from  liability  for 
connecting  carrier's  negligence. 

[13d.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  J  817;    Dec  Dig.  |  180.*] 

9.  Gabbiebb  ({  79*)- Fbeioht— Routiko  Di- 

BEcnONS— ^FBCT. 

A  carrier  must  conform  to  the  shipper's 
routing  directions,  except  as  to  perishable 
goods,  where  conformity  would  cause  injury  to 
the  shipment 

[E2d.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  i  274;   Dec  Dig.  {  79.*] 

10.  Gabbiebb  (i  173*)— FBEiomf-RouTiNO  Di- 

BECnoNS. 

A  shipper  suing  on  a  contract  for  through 
shipment  can  recover  for  a  connecting  carrier's 
failure  to  comply  with  a  routing  direction  pre- 
venting a  diversion  of  the  shipment  as  a  neg- 
ligent bleach  of  defendant's  contract  obli^tion. 
[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  760-703;  Dec  Dig.  |  173.*] 


11.  jTwncn  or  tbdb  Peace  (|  01*)— Plead- 
iRG— Requisites. 

Formal  pleadings  are  not  required  in  jus- 
tice's court  and  much  latitude  is  allowed  in  the 
statement  of  a  cause  of  action;  it  being  sufB- 
dent  if  the  statement  affords  rsasonable  notice 
to  the  adversary  of  the  claim  relied  on  and 
operates  to  bar  another  suit  on  the  same  cause 
of  action. 

[Dd.  Note.— For  other  cases,  see  Justices  of 
the^Feace,  Cbnt.  Di«.  H  807-^23;  Dec  Dig.  i 

12.  Cabbiebs  (|  184*)— GoNmcmra  fiAMTgna 
— Pleading — Vabiance. 

A  variance  between  allegation  that  de^ 
fendant  carrier  agreed  to  carry  freight  to  an 
intermediate  point  and  there  deliver  to  a  con- 
necting carrier,  and  proof  of  a  through  shipment 
via  the  connecting  line  "at"  that  point,  was  im- 
material, especially  where  the  bill  of  lading  waa 
filed  with  the  statement 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  I  184.*] 

13.  Pleadino    (i    388*)— Ihuatbbial    Vabi- 
AKCE— Effect. 

Under  the  express  terms  of  Rev.  St  1909, 
Si  1846)  1847,  when  a  variance  Is  immaterial,  a 
court  can  find  the  facts  according  to  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  1307;  Dec.  Dig.  |  388.*] 

Appeal  from  St  Louis  Circuit  Court; 
George  H.  Williams,  Judge. 

Action  by  Oie  Lord  ft  Bushn^  Company 
against  the  Texas  ft  New  Orleans  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Lee  W.  Hagerman  and  C.  S.  Burg,  for  ap- 
pellant J.  M.  Lashlj  and  Glendy  B.  Arnold, 
for  respondent 

NORTONI,  J.  This  is  a  suit  for  damages 
accrued  to  plaintiff  through  the  breach  of  a 
contract  of  carriage.  Plaintiff  recovered, 
and  defendant  prosecutes  the  appeal. 

Plaintiff  Is  an  Incorporated  company  en- 
gaged In  the  lumber  business  In  the  city  of 
Chicago,  IlL,  and  defendant  is  an  Incorpo- 
rated railroad  company  engaged  In  the  busi- 
ness of  a  common  carrier  of  goods  between 
the  towns  of  Hyatt  and  Dallas,  Tex.  It  ap- 
pears plaintiff's  consignor  consigned  a  car  load 
of  lumber  to  it  over  defendant's  railroad  at 
Hyatt,  Tex.,  for  delivery  to  plaintiff  at  Chica- 
go, III.,  with  routing  directions  via  Chicago, 
Rock  Island  &  Padflc  Railway  Company  at 
Kansas  City,  Mo.  Of  course,  plaintiff  had  the 
right  to  stop  or  divert  the  car  at  an  Inter- 
mediate point  on  the  route,  and  It  attempted 
to  do  so  at  Kansas  City  for  the  purpose  of 
furnishing  the  lumber  therein  to  its  customer. 
Swift  &  Go.,  at  that  place.  But,  Instead  of 
sending  the  car  through  Kansas  City  accord- 
ing to  the  direction^  on  the  bill  of  ladintr, 
defendant's  connecting  carrier,  the  Chicago, 
Rock  Island  ft  Pacific  Railway  Company, 
transported  it  through  St  Joseph,  Mo.,  and 
made  delivery  to  plaintiff  at  Chicago.  Be- 
cause of  this  an  expense  of  $98.04  was  ea- 
tailed  on  plaintiff  in  transportUig  the  car 
back  from  Chicago  to  Kansas  City.    By  thla 
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Bait  plaintiff  seeks  to  recover  this  amount, 
and  declares  npon  tbe  contract  of  carriage 
for  the  recovery.  Tbe  breach  of  snch  codp 
tract  alleged  Is  that  defendant  failed  to  ob- 
serve its  provision  or  shipping  direction 
thereon  to  transport  the  lumber  through 
Kansas  City  where  It  might  be  intercepted. 
Defendant  company  owns  and  operates  a 
line  of  railroads  In  the  state  of  Texas,  the 
city  of  Dallas  in  that  state  being  its  north- 
em  terminas,  at  which  point  it  connects  with 
the  Chicago,  Rock  Island  &  Pacific  Railway 
Company.  It  appears  tlie  Chicago,  Rock  Is- 
land &  Padflc  Railway  Company  proceeds 
from  Dallas,  Tez.,  to  Topeka,  Kan.,  and 
tbence  maintains  two  lines,  one  through  ICan- 
sas  City,  Mo.,  and  another  through  SL  Joseph, 
Mo.,  which  presently  converge  east  of  both 
places  and  run  Into  Chicago,  111.  The  ship- 
ment of  lumber  involved  here  should  have 
been  transported  through  Kansas  City  by  the 
Chicago,  BoA  Island  ft  Pacific  Railway 
Company,  defendant's  connecting  carrier, 
but,  as  said,  it  was  forwarded  through  St 
Joseph  instead.  The  contract  of  affreight- 
ment was  entered  into  in  the  state  of  Texas 
by  plaintifTs  consignor  and  agent  for  its 
boieflt,  and  ordinarily  should  be  controlled 
by  the  Texas  law,  but  the  statutes  of  that 
state  are  not  in  evidence,  and  it  is  obvious 
that  our  statute  declaring  the  liability  of  the 
Initial  carrier  for  the  negligent  acts  of  con- 
necting lines  is  without  influence.  It  Is 
therefore  conceded  that  the  rights  of  tbe  par- 
ties are  to  be  declared  as  at  common  law; 
that  is  to  say,  tbe  contract  of  affreightment 
sued  upon  is  to  be  Interpreted  and  the  mat- 
ter In  judgment  determined  in  accord  with 
the  principles  of  the  common  law  which  at- 
toid  the  public  carriers  of  goods.  There  can 
be  no  doubt  of  the  proposition  that  a  com- 
mon carrier  performs  the  full  measure  of  Its 
obligation  under  the  common  law  by  accept- 
ing and  carrying  g^>ods  to  the  end  of  Its  line 
It  Is  therefore  true  that  under  tbe  Amer- 
ican rule  by  receiving  goods  for  transporta- 
tion to  a  point  beyond  its  line  the  carrier 
engages  only  to  carry  them  safely  and  within 
a  reasonable  time  to  the  end  of  the  line,  and 
exercise  ordinary  care  in  delivering  the  con- 
signment to  the  next  connecting  carrier  for 
farther  transportation.  But  It  is  neverthe- 
less competent  for  snch  a  carrier  to  enter 
Into  a  special  contract  to  carry  goods  to  a 
point  even  beyond  its  own  line,  and.  If  it 
does  so,  the  duty  to  comply  is  thus  of  course 
devolved  upon  it  (the  initial  carrier).  It 
may  be,  too,  a  usage  of  its  business  or  cer- 
tain language  or  conduct  shows  the  railroad 
undertook  to  carry  the  goods  and  deliver  the 
same  beyond  tbe  terminus  of  its  line,  In 
which  event  the  obligation  may  be  enforced 
as  weU.  Crouch  v.  L.  &  N.  R.  Co.,  42  Mo. 
App.  2i8;  Hutchinson  on  Carriers  (3d  Ed.) 
i  238.  No  usage  or  other  conduct  suggested 
appears  in  this  case,  and  it  is  argued  that 
the  contract  of  affreightment  sued  upon  is 
insoflSclent  to  show  the  initial  carrier  under- 
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took  to  transport  the  lumber  beyond  Dallas, 
Tex.,  tbe  terminus  of  Its  own  line. 

It  is  conceded  the  negligence  involved  here 
which  entailed  plaintiff's  loss  was  that  of  the 
connecting  carrier,  the  Chicago,  Bock  Island 
&  Pacific  Railway  Company,  In  omitting  to 
observe  the  stipulation  in  tbe  bill  of  lading 
to  transport  the  lumber  through  Kansas  City, 
and  that  defendant  initial  carrier  properly 
delivered  the  same  in  due  time  at  Dallas, 
Tex.,  to  such  connecting  carrier.  In  view  Of 
these  facts,  it  is  urged  that  there  can  be  no 
recovery  against  this  defendant,  tbe  initial 
carrier,  for  the  negligent  inattention  to  duty 
by  the  Chicago,  Rock  Island  ft  Pacific  Rail- 
way Company  because  this  defendant  incor- 
porated in  the  bill  of  lading  a  provision  to 
tbe  ^ect  that  Its  liability  should  cease  npon 
delivery  to  its  next  connecting  line,  and  such 
is  parcel  of  the  agreement  It  is  undoubted 
that  where  the  place  of  destination  is  not 
upon  tbe  carrier's  road,  and  It  receives  goods 
and  undertakes  only  to  transport  them  by  its 
own  route  to  the  point  most  conivenlent  to 
tbe  destination  reached  by  it  and  there  to 
deliver  to  or  forward  over  another  road, 
tbe  carrier  performs  the  full  measure  of  Its 
duty  by  making  the  delivery  to  the  connect- 
ing carrier  as  was  done  In  this  case.  Hutch- 
inson on  Carriers  (3d  Ed.)  t  243;  Coates  v. 
United  States  Express  Co.,  45  Mo.  288.  It  is 
no  doubt  true  as  well  that  it  may  properly 
stipulate  against  liability  in  some  cases  after 
the  goods  pass  into  the  possession  of  another 
or  connecting  carrier.  But  while  the  carrier 
may  by  express  contract  stipulate  against 
liability  for  goods  while  in  the  hands  of 
connecting  carriers,  he  may  not  relieve  him- 
self from  the  obligation  to  answer  for  tbe 
negligence  of  such  connecting  carrier  even 
at  common  law,  if  his  undertaking  in  the  first 
Instance  was  one  for  a  through  shipment.  In 
such  circumstances,  where  tbe  Initial  carrier 
has  contracted  for  a  through  shipment,  the 
connecting  carriers  are  regarded  as  its  agents 
in  performing  the  task,  and  such  Initial  car- 
rier must  respond  for  their  negligence  not- 
withstanding a  stipulation  in  the  contract  of 
affreightment  exempting  it  from  liability 
beyond  the  terminus  of  its  own  line.  Hutch- 
inson on  Carriers  (3d  Ed.)  240;  Lawson  on 
Contracts,  g  235;  G.,  H.  ft  H.  R.  Co.  v.  Alli- 
son, 59  Tex.  103;  Condlct  v.  Grand  Trunk  R. 
Co.,  64  N.  X.  500;  CInclniiaU,  etc.,  R.  Co.  v. 
PonUus,  19  Ohio  St  221,  2  Am.  Rep.  391. 
Though  tbe  bill  of  lading  Involved  here  so 
exempted  defendant  for  tbe  negligent  con- 
duct of  Its  connecting  carrier,  the  Chicago, 
Rock  Island  ft  Pacific  Railway  Company, 
it  appears  on  Its  face  to  be  a  through  con- 
tract of  affreightment  from  Hyatt  Tex.,  to 
Chicago,  111.,  "for  delivery  to  Lord  ft  Bush- 
nell  or  their  assigns  at  Chicago,  Illinois." 
Besides  this,  tbe  shipping  direction  there- 
on says  tbe  shipment  Is  "From  Hyatt  Tex- 
as, to  Chicago,  Illinois,  via  Chicago,  Rock 
Island  ft  Pacific  at  Kansas  City."  Under  the 
accepted  rule  of  decisions  In  this  state,  the 


Digitized  by 


Google 


114 


134  SOUTHWBSTBRN  HEPORTEB 


(Mo. 


ezprefM  words  above  quoted  render  this  one 
a  through  bill  of  lading.  See  Western  Sash 
&  Door  Co.  V.  C,  R.  I.  ft  P.  R.  Co.,  177  Mo. 
641,  76  S.  W.  996.  Such  being  true.  It  waa 
breached  through  the  negligence  of  the  Chi- 
cago, Rock  iBland  &  Pacific  Company  by  fail- 
ing to  observe  the  direction  to  transport  tlie 
car  through  Kansas  City,  and  thus  occa- 
sioned plaintiff's  loss  as  a  consequence 
which  entailed  liability  on  defendant  initial 
carrier  to  respond  therefor  in  damages  to  it 
No  one  can  doubt  the  proposition  that  it  is 
the  duty  of  the  carrier  and  its  agents  to 
faithfully  conform  to  shipping  directions  as 
to  routing,  unless  it  be  in  the  case  of  perish- 
able goods,  when  situate  in  the  stress  of  cir- 
cumstances, where  such  directions  may  not 
be  complied , with  and  preserve  the  property 
intact  Weaver  v.  Soutbem  R.  Co.,  185  Mo. 
App.  210,  115  S.  W.  500.  If  It  be  suggested 
that  the  negligence  of  defendant's  connecting 
carrier  is  not  available  in  this  action  on  the 
contract,  the  answer  is  that  the  form  of  the 
action  concerns  the  remedy  only,  and  In  no 
respect  affects  the  right  or  obligation  of  the 
parties.  No  doubt  the  form  of  the  action  in 
contract  may  invoke  other  and  distinct  rules 
for  the  admeasurement  of  damages  as  was 
said  in  Trout  v.  Watklns  Livery  Co.,  130  S. 
W.  136,  but  no  point  Is  made  on  that  score 
here,  and  the  question  will  not  be  noticed. 
The  right  of  the  plaintiff  to  Invoke  the  Inat- 
tention to  the  shipping  Instruction  as  a  neg- 
ligent breach  of  defendant's  contractual  ob- 
ligation in  the  circumstances  of  the  case  Is 
not  to  be  doubted  In  either  form  of  action. 
Hutchinson  on  Carriers  (3d  Ed.)  {  204. 

But  it  is  argued  plaintiff's  petition  declares 
upon  one  contract  and  the  recovery  was  had 
on  another.  It  may  be  said  of  this  that  the 
suit  originated  before  a  Justice  of  the  peace 
where  formal  pleadings  are  not  required, 
and  much  latitude  is  indulged  in  the  state- 
ment of  a  cause  of  action.  In  such  cases 
it  is  sufficient  if  the  statement  affords  rea- 
sonable notice  to  the  adverse  party  of  the 
claim  he  is  called  upon  to  meet  and  will  op- 
erate to  bar  another  suit  on  the  same  cause 
of  action.  It  is  true  the  statement  alleges 
that  defendant  by  its  written  contract  under- 
took to  transport  the  lumber  to  Kansas  City, 
and  there  deliver  It  to  the  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company,  and  the 
proof  shows  the  contract  was  for  a  through 
transportation  to  Chicago,  via  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  at 
Kansas  City.  It  Is  shown,  also,  in  proof  that 
defendant's  line  terminates  at  Dallas,  Tex., 
and  that  the  car  of  lumber  was  given  into 
possession  of  its  connecting  carrier  at  that 
point,  but  nothing  appears  to  this  effect  in 
the  bill  of  lading,  and  it  does  substantially 
entail  an  obligation  upon  defendant  to  see 
that  the  lumber  was  in  the  possession  of  the 
Chicago,  Ro<^  Island  &  Pacific  Railway 
Company  at  Kansas  City.  This  obligation 
was  not  complied  with,  and,  thongh  it  ap- 


pears there  is  a  variance  In  the  proof  made 
from  the  allegation  in  the  petition,  It  Is  an 
immaterial  one  In  the  sense  of  the  statute, 
for  it  could  not  have  misled  defendant  to  its 
prejudice,  especially  in  view  of  the  fact  that 
the  bill  of  lading  itself  was  filed  with  the 
statement  as  the  basis  of  the  suit  under  the 
Justice  of  the  peace  practice.  When  a  vari- 
ance is  Immaterial,  as  in  this  case,  the  court 
is  expressly  authorized  to  find  the  facts  ac- 
cording to  the  evidence.  See  sections  1846, 
1847,  Rev.  St  1909.  It  is  true,  if  the  cause  of 
action  were  unproved  not  in  some  particular 
only  but  in  its  entire  scope  and  meaning,  it 
should  not  be  deemed  a  case  of  variance,  but 
a  failure  of  proof  and  so,  too.  If  the  evidence 
introduced  actually  disproved  the  substantire 
allegation  relied  upon.  See  section  2021,  Rev. 
St  1900.  But  here  the  substance  of  the 
cause  of  action  was  the  negligent  breach  of 
the  contractual  undertaking  which  required 
the  car  of  lumber  to  be  at  Kansas  City  in 
charge  of  the  connecting  carrier.  The  con- 
tract stipulated  that  it  should  be  so  and  the 
mere  fact  that  It  revealed  in  the  case  further 
a  through  contract  to  Chicago  Is  immaterial 
when  the  substantial  rights  of  the  parties 
are  considered.  We  say  this  especially  in 
view  of  the  fact  that  the  case  originated  be- 
fore a  Justice  of  the  peace  where  no  forma] 
pleadings  are  required  and  In  view  of  the 
statute  authorizing  the  instrument  sued  upon 
before  the  Justice  to  be  filed  as  the  basis  of 
the  suit  which  was  done  in  this  case,  though 
it  was  annexed  to  a  loosely  drawn  paper,  as 
is  usual  in  such  cases,  purporting  to  be  a 
statement  of  the  cause  of  action  as  well. 

The  other  questions  in  the  brief  were  not 
presented  to  the  trial  court  and  we  therefore 
decline  to  consider  them,  for  the  reason  this 
court  is  one  of  review  only. 

The  Judgment  should  be  affirmed.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  CADLPIELD,  J., 
concur. 


PENNELL  V.  CHICAGO.  R.  L  &  P.  RT.  CO. 

(Kansas    City   Court    of    Appeals.      Missouri. 

Jan.  30, 1911.    Rehearing  Denied  Feb. 

13,  1911.) 

1.  Railroads  (t  348*)— Irjttbibs  at  CBOSsmQ 
—Evidence. 

In  an  action  for  injuries  at  a  railroad 
crosBinp.  evidence  held  to  show  that  plaintiff 
was  guilty  of  contributory  negligence  and  could 
not  recover. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  II  1144-1149;   Dee.  Dig.  |  34a*] 

2.  Railboads  (I  346*)— Accidents  at  Oboss- 
ING8— Humanitarian  Doctbinb. 

Under  the  humanitarian  rule,  the  burden 
is  on  the  plaintiff  to  prove  that  defendant's 
trainmen  saw,  or  shonld  have  seen,  that  he  was 
going  into  a  dangerous  position  on  the  track  at 
a  crossing  and  was  unmindful  of  the  danger, 
and  that  they  had  means  at  hand  for  saving 
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him,  and,  had  they  made  a  reaaonable  use  of 
snch  means,  wonld  have  laved  him. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent.  Die  |  1121 ;   Dee.  Dig.  |  346.*] 

3.  Rahaoads  ({  846*) — ^Aocideni  at  Cbobs- 
ilf o  —  huuaritabian  doctbinb— phescmp- 
noRS. 

It  cannot  be  presumed,  from  the  mere 
fact  that  a  train  \ras  being  negligent];  run 
and  struck  plaintiff  at  a  crossing,  that  the  de- 
fendant's servants  were  guilty  of  negligence  un- 
der the  last  chance  doc&ine. 

IBA.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  1119;   Dec  Dig.  |  346.*] 

4.  RAII.B0AD8  ({  348*)— Il^JCBIEB  AT  CBOSS- 
IRO — HUIIANITABIAN   DOCTRINE. 

In  an  action  for  injuries  at  a  crossing,  evi- 
dence considered,  and  held,  that  defendant  was 
not  guilty  of  negligence  under  the  last  chance 
doctrine. 

[ESd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1144;   Dec.  Dig.  S  348.*] 

Appeai  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  O.  Thomas,  Judge. 

Action  by  Arthur  Pennell  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

M.  A.  Low  and  Seebree,  Conrad  &  Wen- 
dorff,  for  appellant  John  C.  Nlpp  and  John 
L.  Wheeler,  for  respondent 

JOHNSON,  J.  This  Is  an  action  for  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  defendant 
In  the  operation  of  one  of  Its  trains  over  a 
street  crossing  In  Kansas  City.  The  appeal 
Is  prosecuted  by  defendant  from  a  Judgment 
of  $1,000  recovered  by  plaintiff  In  the  circuit 
court,  where  the  cause  was  tried  before  a 
jury- 

Tbe  Injury  occurred  between  11  and  12 
o'clock  In  the  morning  of  December  7,  1908, 
at  the  Intersection  of  Tenth  and  Hickory 
streets.  Tenth  street  runs  east  and  west  and 
la  occupied  by  four  tracks  of  the  Union  Fa- 
dflc  Railway  Company,  which  are  used  by 
trains  of  defendant  as  well  as  by  trains  of 
the  owner.  The  engine  of  a  passenger  train 
of  defendant  coming  west  from  the  Union 
Station  on  the  main  line  (which  was  the 
third  track  from  the  south)  struck  plaintiff 
and  inflicted  the  Injuries  of  which  he  com- 
plains. The  locality  is  in  a  business  district, 
and  plaintiff,  a  mechanical  engineer,  was  re- 
turning from  a  business  visit  to  a  manufac- 
turing concern.  He  was  a  man  past  middle 
life,  but  was  In  good  health  and  In  full  pos- 
aeaslon  of  his  senses.  He  walked  with -a 
cane  bat  was  not  crippled  and  was  active  for 
a  man  of  his  age.  He  states:  "I  was  in  very 
good  health  and  enjoying  very  good  health 
and  could  walk  eight  or  ten  miles  if  neces- 
sary. •  •  •  My  nervous  system  was 
quite  good.  *  *  *  I  was  not  walking 
fast;  walking  about  2%  miles  per  hour." 
He  started  to  cross  Tenth  street  from  the 
southwest  comer  of  its  Intersection  with 
Hickory,  and  proceeded  north  on  the  west 


side  of  the  latter  street  until  he  reached  the 
first  railroad  track,  where  he  stopped  to  al- 
low an  east-bound  train  on  the  second  track 
to  go  by.  As  soon  as  that  track  was  clear, 
he  resumed  his  progress,  and,  when  on  the 
second  track,  looked,  so  he  states,  east  and 
west  on  the  third  track  and  saw  no  train 
approaching  from  either  direction.  Be  went 
onto  the  third  track,  the  main  line,  and 
then  for  the  first  time  became  aware  that  a 
train  was  coming  from  the  east  and  was  al- 
most upon  him.  He  Jumped  back,  bnt  not 
far  enough  to  reach  a  place  of  safety.  Some 
part  of  the  locomotive  struck  his  right  leg 
and  threw  him  away  from  the  south  side  of 
the  track.  Witnesses  for  plaintiff  estimate 
the  speed  of  the  train  at  8  or  10  miles  per 
hour  and  state  that  the  bell  of  the  engine 
was  not  ringing.  There  were  gates  at  this 
crossing  and  a  watchtower  equipped  with  a 
gong  to  give  warning  of  the  approach  of 
trains;  but  some  of  the  witnesses  say  the 
gates  were  not  down  and  the  gong  was  si- 
lent. Ordinances  of  the  dty  limiting  the 
speed  of  trains  to  six  miles  per  hour  and  re- 
quiring the  watchman  stationed  In  the  watch- 
tower  to  give  warning  of  approaching  trains 
were  pleaded  in  the  petition  and  introduced 
in  evidence.  The  negligence  pleaded  consists 
of  the  acts  of  running  the  train  at  speed  In 
excess  of  that  permitted  by  the  ordinance 
and  in  falling  to  give  warning  either  by 
ringing  the  bell  of  the  engine  or  the  gong  on 
the  watchtower.  Further,  it  is  alleged  "that 
the  defendant,  its  agents,  servants,  and  em- 
ployes, saw,  or  by  the  exercise  of  ordinary 
care,  skill,  and  diligence,  could  have  seen, 
plaintiff  in  a  position  of  imminent  peril  of 
being  struck  by  said  locomotive  and  train  of 
cars,  upon  and  In  dangerous  proximity  to 
said  track  upon  which  said  locomotive  and 
train  of  cars  were  being  run  and  operated, 
in  time,  by  the  exercise  of  ordinary  skill  and 
diligence,  to  have  warned  plaintiff  of  bis  dan- 
ger, by  sounding  the  bell  or  whistle,  of  the 
approach  of  said  locomotive  and  train  of 
cars,  and  of  his  danger  of  being  struck  by 
said  locomotive  and  train  of  cars,  in  time,  by 
the  exercise  of  ordinary  care,  skill,  and  dili- 
gence, to  have  enabled  plaintiff  to  have  kept 
out,  or  gotten  out,  of  said  position  of  peril." 
We  have  stated  the  facts  in  evidence  most 
favorable  to  the  cause  of  action  asserted,  and 
in  the  view  we  take  of  the  case  find  no  occa- 
sion to  refer  to  the  evidence  of  defendant. 
We  shall  concede  that  the  watchman  In  the 
tower  was  negligent  in  not  giving  warning, 
and  that  the  operators  of  the  engine  were 
negligent  in  running  at  excessive  speed  and  in 
falling  to  ring  the  bell.  But  such  acts,  in 
so  far  as  they  might  have  operated  to  lure 
plaintiff  Into  a  perilous  position,  were  com- 
mingled with  negligence  of  plaintiff  himself, 
the  existence  of  -which  is  indisputably  estab- 
lished by  his  own  evidence.  At  the  time  he 
says  be  looked  to  the  east  and  saw  no  train. 
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he  was  abont  16  feet  from  the  center  of  the 
main  track  and  some  10  or  11  feet  from  the 
danger  line.  At  that  moment  the  engine  was 
not  over  60  feet  from  the  place  of  collision 
and  was  In  plain  view  since  the  track  was 
straight  and  leveL  There  were  no  obstruc- 
tions to  vision,  and  It  was  broad  daylight 
PlalntlfTs  statement  that  the  train  was  not 
In  sight  Is  contradicted  by  all  the  witnesses 
and  by  the  plain  physical  fact  that  It  mnst 
have  been  at  or  near  the  point  we  have  stat- 
ed. We  cannot  accord  any  evidentiary  weight 
to  that  statement  To  do  so  would  be  to 
give  credence  to  what  common  experience 
and  common  sense  pronounce  Impossible. 
Coarts  are  not  bound  to  give  weight  to  that 
which  has  no  weight,  substance  to  that  which 
is  insubstantial,  nor  attempt  to  create  some- 
thing out  of  nothing.  Had  plaintifT  looked 
towards  the  east,  he  must  have  seen  the 
train,  and,  if  he  failed  to  see  what  was  In 
plain  sight  it  was  because  he  did  not  look. 
In  either  event,  his  own  negligence  was  the 
cause  of  tlie  i>erllous  position  in  which  he 
discovered  himself  when  too  late  to  avoid  in- 
jury. His  own  evidence  affords  him  no  cause 
of  action  on  account  of  negligence  of  defend- 
ant that  may  have  co-operated  to  place  him 
in  danger,  and  we  pass  to  the  question  of 
whether  he  has  a  case  to  go  to  the  Jury  vaa.- 
der  the  rules  and  principles  of  the  humanita- 
rian doctrine. 

The  burden  la  on  the  plaintiff  to  prove 
that  defendant's  servants — the  operators  of 
the  engine  or  the  watchman — saw,  or  should 
have  seen,  that  he  was  going  into  a  danger- 
ous iXMltlon  and  was  unmindful  of  the  dan- 
ger, and  that  they  had  the  means  at  hand 
for  saving  him,  and,  had  they  made  reason- 
able Qse  of  such  means,  would  have  saved 
blm.  We  have  no  right  to  assume,  from  the 
mere  facts  that  the  train  was  being  negli- 
gently run  and  struck  plaintiff,  that  defend- 
ant's servants  were  guilty  of  negligence  nn- 
der  the  "last  chance"  doctrine.  To  support  a 
cause  of  action  founded  on  such  negligence, 
it  most  api)ear  affirmatively  from  the  evi- 
dence tliat  there  was  something  in  the  ap- 
pearance of  plaintiff  as  be  approached  the 
track  to  disclose  that  he  was  unaware  of  the 
presence  of  the  train,  and  If  not  specially 
warned  would  proceed  heedlessly  into  dan- 
ger. So  far  as  plalntltTs  testimony  is  in  the 
nature  of  an  admission  against  his  own  In- 
terest we  take  him  at  his  word.  He  asserts 
'  that  he  was  giving  due  attention  to  his  way, 
and  tliat  he  looked  in  the  dllrection  of  the 
train  when  at  a  place  only  10  or  11  feet 
from  the  danger  line.  Grant  that  defend- 
ant's servants  should  have  been  observing 
him,  what  was  there  in  such  conduct  to  sug- 
gest to  ordinary  care  that  he  was  oblivious 
to  his  real  situation?  His  actions  showed 
he  knew  what  he  was  doing,  and  the  engi- 
neer certainly  was  Justified  in  acting  on  the 
belief  that  a  man  who  looked  directly  at  the 


approaching  train  and  waa  In  apparent  pos- 
session of  nnimpalied  facnlties  would  not  de- 
liberately walk  into  danger,  but  would  stop 
in  a  place  of  safety.  There  is  no  evidence 
tending  to  show  an  appearance  of  peril  nntU 
plaintiff  actually  entered  on  the  path  of  the 
train.  At  that  moment  the  train  was  not 
over  25  feet  from  the  place  of  collision,  and 
the  engineer,  had  he  been  never  so  diligent, 
could  have  done  nothing  to  save  the  unfor- 
tunate man.  In  his  zeal  to  exculpate  .him- 
self from  the  imputation  of  negligence,  plain- 
tiff has  pictured  a  situation  free  from  the 
suggestion  of  peril  until  a  time  when  knowl- 
edge thereof  would  have  been  unavailing. 
As  we  said  before,  we  shall  hold  him  to  his 
admissions,  and  in  so  doing  we  say  that  be 
cannot  hold  defendant  liable  for  the  failure 
of  its  servants  to  observe  a  thing  bis  own 
evidence  shows  was  not  open  to  observation. 

The  learned  trial  Judge  erred  in  overruling 
defendant's  request  for  a  peremptory  instruc- 
tion. 

The  Jndgmait  is  reversed.   All  ooncor. 


LAUOHIilM  et  aL  v.  BXGEIiSIOB  POWDEB 
MFQ.  CO.  et  al. 

(Kansas   City    Court   of   Appeals.      MissoniL 

Jan.  80, 1911.    Rehearing  Denied  Feb. 

13,  1911.) 

1.  Attobnkt  and  Cliewt  (I  180*)— AnoB- 
ney's  Liew— NKCESsrrr  o»  Notice. 

Where  plaintiffs,  as  attorneys,  sued  under 
a  contract  for  a  contingent  fee  for  injuries  bus- 
tained  by  tbeir  client  the  filing  of  the  suit 
dispensea  with  the  necessity  of  giving  defendant 
notice  of  the  attorney's  lien  on  the  cause  of 
action,  conferred  by  Rev.  St  1909,  |  965,  as 
a  prerequisite  to  the  enforcement  of  snch  lien 
in  case  of  a  private  settlement  with  the  client 

SEd.  Note. — For  other  cases,  see  Attorney  and 
ent  Cient  Dig.   ||  890-392;    Dec   Dig.   | 
180.*] 

2.  Attobnet  and  Cuent  (|  190*)— Attob- 
NKT's  Lien— Enforceuent. 

Where  attorneys  acquired  a  lien  on  their 
client's  cause  of  action,  pursuant  to  a  contract 
to  prosecute  the  action  for  a  contingent  fee, 
conferred  by  Rev.  St  1909,  |  966,  the  act  of 
the  defendant  in  obtaining  a  rdease  of  the  cause 
of  action,  which  destroyed  the  attorney's  lien 
after  it  attached,  made  such  defendant  Uable  to 
the  attorneys  in  an  independent  action. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Ghent  Gent  Dig.  g  412;  Dec.  Dig.  S  190.*1 

8.  Pbinoipai,  and  Agent  (J  175*)  —  Unatj- 
thobized  Acts  or  Agent— Ratieication. 
Where  a  principal  profits  by  an  unauthoris- 
ed act  or  contract  oi  his  agent  the  law  imposes 
on  him  the  burdens  of  the  act  or  contract  on 
the  theory  that  a  party  having  enjoyed  a  bene- 
fit must  take  it  cum  onere. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |i  662-668;  Dec.  Dig.  | 
175.»] 

4.  Pbinoipai.  and  Agent  (|  175*)— RAxmcA- 

TioH  OF  Ukaxjthobized  Acts-Joint  Tort- 

Fkasobs.        ,  .    .    .       ^     ^ 

The  rule  that  where  a  principal  profits  by 

the  unauthorized  acts  or  contracts  of  nis  agent, 

or  ratifies  the  same,  he  takes  the  benefits  cam 

onere,  does  not  apply  as  between  Joint  tort- 
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fnson,  vho  are  Jointly  and  seyerally  liable 
whether  they  acted  in  concert  or  independent- 
It:  there  being  no  contractual  or  confidential 
relation  between  them. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Actnt.  Cent.   Dig.   ||   66^^968;    Dee.   Dig.   S 

6.  Torts  (i  22*)—3oivt  ToBT-FEAaoB»— Lia- 

BIUTT. 

In  a  Joint  tort,  each  joint  tort-feasor  is 
(ODsideied  as  aanctioniDf;  the  acts  of  the  others, 
dieiebT  BakinK  them  his  own,  and  hence  each 
is  liaMe  for  the  whole  damage,  and  there  can 
be  DO  aqiAiate  estimate  of  the  injury  commit- 
ted by  each. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  H  2»>  81;   Dec.  Dig.  f  22.*] 

«L  AcnoR  (I  5S*>— Splittiro  Gausk  or  Ao- 

noir. 
A  perwm  injured  by  a  joint  tort  has  but 
one  canae  of  action,  and,  while  he  may  prose- 
ente  the  same  against  all  or  only  one  of  the 
wrongdoers,  he  cannot  split  the  same. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  065-682;    Dec.  Dig.  |  53.*] 

7.  RWJtAS«    (I   29*)  —  JOIKT  Tobt-Fbabobb  — 
DEFBRSK)— RELEA8K  OF  ONE. 

Since  there  is  but  a  single  indivisible  cause 
of  action  against  several  joint  tort-feasors,  a 
valid  release  of  one  releases  all. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent.  Dig.   {{  64-70;    Dec.  Dig.  {  29.*] 

8.  Bjsxask  (S  29*)— Joikt  Tobt- Feasors— Rb- 
lease — fstoppel. 

The  T>  -ase  of  one  tort-feasor  estops  plain- 
tiff to  deny  liability  of  the  one  so  released ;  the 
law  presuming  that  that  one  committed  the 
whole  trespass  and  occasioned  the  whole  injury. 
[JSd.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  U  64-70;   Dec  DigTl  29.*] 

9l  ArrowfET  awd  Cuert  (|  190*)  —  Attor- 
RET's  L>iEN—JonfT  TOBT-FBASOBS— Release 

— ElTECT. 

PlaintUTs'  client,  havinar  a  claim  against 
a  powder  company  and  a  railway  company,  as 
joint  tort-feasors,  for  an  injun  sustained  by 
an  explosion,  employed  plaintifb  to  prosecute 
bis  canse  of  action  on  a  contingent  fee.  Plaln- 
tiifs  saed  the  powder  comiiany  alone,  after 
which  the  dient,  without  plaintlfib'  knowledge 
or  consent,  released  for  a  pecuniary  considera- 
tion the  railway  company,  whereupon  the  pow- 
der comDany  snccessrully  pleaded  such  release 
as  a  defense  to  its  liability.  EeU,  that  when 
the  client  settled  his  demand  against  the  rail- 
way company  he  confessed  he  had  no  cause  of 
action  against  the  powder  company,  and.  in 
the  absence  of  fraud,  plaintiffs  could  not  collect 
their  fee  from  the  powder  company. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent.  Cent  Dig.  |  412;  Dec.  Dig.  {  190.<] 

Appeal  from  Circnit  Conrt,  Jackson  Cotm- 
ty;  Hermann  Bramback,  Jndge. 

Action  by  Louis  A.  Langhlin  and  another 
against  the  Bxcdsior  Powder  Manufacturing 
'  Company  and  another.  Judgment  for  defend- 
ants, and  plaintUfs  appeal.    Affirmed. 

B.  D.  DaTls,  for  appellants.  Lathrop,  Mor- 
row, Fox  ft  Moore,  for  respondent  Kansas 
City  Sonthem  Ry.  Co.  Kinealy  &  Kinealy 
and  B.  Wright  Taylor,  for  respondent  Excel- 
sior Powder  Mfg.  CO. 

JOHNSON,  J.  Flaloturs,  practicing  law- 
yers In  Kansas  City,  brought  this  suit  under 
the  proTislons  of  section  965,  Rev.  St.  190D, 


to  recover  an  attorney's  fee  of  the  defend- 
ants, the  Excelsior  Powder  Manufacturing 
Company  and  the  Kansas  City  Southern 
Railway  Company.  The  defendants  sepa- 
rately demurred  to  the  petition,  both  demur- 
rers were  sustained,  and  plaintiffs  appealed. 

Material  facts  alleged  In  the  petition  are 
as  follows:  A  train  porter  employed  by  the 
defendant  railway  company  was  Injured, 
while  on  duty,  by  an  explosion  of  powder, 
and,  claiming  that  bis  Injury  was  caused  by 
the  negligence  of  both  defendants,  employed 
plalntlfTs  to  prosecute  his  cause  of  action. 
The  contract  of  employment  was  in  writ- 
ing, and  by  Its  terms  plalntUfs  were  to  re- 
ceive as  compensation  for  their  services  **50 
per  cent  of  whatever  amount  said  attorneys 
obtain  In  settlement  of  said  claim  either  by 
salt  or  compromise."  Further,  it  wAs  agreed 
"tBat,  in  case  said  first  party  (tne  client) 
shall  settle  or  compromise  said  claim  other- 
wise than  through  said  attorneys,  then  said 
attorneys  shall  be  entitled,  to  a  fee  equal  to 
that  received  by  said  first  party,  but  said 
fee  shall,  in  no  event,  be  less  than  $100." 
Pursuant  to  this  contract  plaintiffs,  on  No- 
vember 20,  1908,  commenced  a  damage  suit 
for  their  client  in  the  circuit  court  of  Jack- 
son county  against  the  defendant  powder 
company  alone  and  caused  summons  to  be  is- 
sued and  served.  In  February,  1909,  plaln- 
tiff  "compromised  and  settled  and  released 
the  cause  of  action  upon  which  said  suit  was 
brought,  and  without  the  knowledge  or  con- 
sent of  these  plaintiffs,  by  receiving  therefor 
the  sum  of  $6S  from  the  said  Kansas  City 
Southern  Railway  Company."  Afterward  the 
powder  company  pleaded  this  release  as  a 
bar  to  the  pending  action,  and  "such  pro- 
ceedings were  had  in  said  suit  that  It  was 
dismissed  because  of  said  release."  It  is 
not  claimed  that  notice  of  Hen  was  served  by 
plaintlfta  on  either  of  the  present  defend- 
ants. 

Hie  sole  assignment  of  error  in  the  brief 
of  plaintiffs  Is  that  "the  court  erred  In  sos- 
talnlng  the  separate  demtirrer  of  defendant 
Excelsior  Powder  Manufacturing  Company." 
Plaintiffs  appear  to  have  abandoned  their 
demand  against  the  railway  company,  and  we 
shall  confine  our  Inquiry  to  the  only  error 
assigned  and  discussed  In  the  briefs. 

The  filing  of  suit  against  the  powder  com- 
pany dispensed  with  the  niecesslty  of  giving 
the  notice  of  lien  required  by  section  965, 
Rev.  St  1909  (Taylor  v.  Railway,  207  Mo. 
495,  105  S.  W.  740),  and  we  sanction  the  con- 
tention of  plaintiffs  that  "any  act  of  said 
defendant  which  destroyed  the  attorney's 
lien  after  it  attached  to  the  cause  of  action 
made  said  defendant  liable  to  the  attorneys 
in  an  Indepoident  action."  Tonge  v.  St 
Louis  Transit  Co.,  109  Mo.  App.  236,  84  S.  W. 
184;  Taylor  v.  Transit  Co.,  198  Mo.  715,  97 
S.  W.  165;  Curtis  v.  RaUway,  118  Mo.  App. 
841,  94  S.  W.  762.    But  we  do  not  accept  as 


*roT  other  eases  sea  same  toplo  and  section  mWBBR  In  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indazes 


Digitized  by 


Google 


118 


]M  SOUTHWBSTERK  BEPORTBK 


(Mo. 


sound  the  further  proposition  that  "by  plead- 
ing the  release  of  the  Kansas  City  Soathem 
Railway  Company  as  a  bar  to  the  farther 
prosecntlon  of  the  suit,  and  thereby  electing 
to  arail  Itself  of  the  provisions  of  that  con- 
tract, the  defendant  powder  company  took 
the  benefit  conferred  by  the  release  cum 
onere." 

When  a  principal  profits  by  an  unauthoriz- 
ed act  or  contract  of  his  agent,  the  law  Im- 
poses on  him  the  burdens  of  the  act  or  con- 
tract, not  so  mucb  on  the  ground  of  Implied 
authority  as  on  "the  more  reasonable  ground 
that  the  party  having  enjoyed  a  benefit  must 
take  it  cum  onere."  Mundortf  t.  Wlcker- 
sham,  63  Pa.  8»,  8  Am.  Bep.  531.  PlalntlfTs 
rely  on  this  rule,  but  we  think  It  has  no 
present  application.  In  no  sense  do  Joint 
tort-feasors  stand  in  any  contractual  or  con- 
fidential relation  to  each  other.  They  are 
Jointly  and  separately  liable  whether  they 
acted  in  concert  or  independently.  Hubbard 
V.  Railway,  173  Mo.,  lot  cit.  256,  72  S.  W. 
1078. 

In  a  Joint  tort  each  Is  considered  as  sanc- 
tioning the  acts  of  the  others,  thereby  mak- 
ing them  his  own.  Therefore  each  is  liable 
for  the  whole  damage,  and  there  can  be  no 
separate  estimate  of  the  injury  committed  by 
each.  The  injured  person  has  but  one  cause 
of  action,  end,  while  be  may  prosecute  his 
action  against  all  or  only  one  of  the  wrong- 
doers, he  cannot  split  his  cause.  A  valid 
release  of  one  tort-feasor  releases  all,  for 
the  reason  that,  having  but  one  indivisible 
cause  of  action,  a  plaintiff  in  receiving  satis- 
faction of  part  of  bis  demand  satisfies  the 
whole,  unless  he  should  be  permitted  to  split 
his  cause,  which,  as  we  have  said,  is  a  thing 
the  law  will  not  permit  him  to  do.  And,  fur- 
ther, the  release  of  one  tort-feasor  operates 
as  an  estoppel  of  the  plaintiffs  to  deny  the 
liability  of  the  one  released.  Tompkins  v. 
Railroad,  66  Cal.  163,  4  Pac.  1165.  "The  law 
considers  that  the  one  who  has  paid  for  the 
injury  committed  the  whole  trespass  and 
occasioned  the  whole  injury,  and  that  be 
has  therefore  satisfied  the  plaintiff  for  the 
whole  injury  which  be  received."  Oilpatrick 
V.  Hunter,  24  Me.  18,  41  Am.  Dea  370.  "It 
does  not  He  in  the  month  of  such  a  plaintiff 
to  say  he  has  no  cause  of  action  against  one 
who  paid  him  for  his  injuries,  for  the  law 
presumes  that  the  one  who  paid  committed 
tue  whole  trespass  and  occasioned  the  whole 
injury."    Hubbard  v.  Railway,  supra. 

When  plaintiffs'  client  settled  his  demand 
'  against  the  railway  company,  he  solemnly 
and  conclusively  confessed  that  he  bad  no 
cause  of  action  against  the  powder  company. 
He  would  be- estopped  from  repudiating  that 
confession,  and  if  he  made  the  settlement  in 
good  faith,  and  not  fraudulently  for  the 
purpose  of  defrauding  his  attorneys,  they, 
likewise,  are  estopped  from  asserting  that 
he  had  a  cause  of  action  against  the  powder 


company.  Curtis  t.  Railway,  supra.  There 
is  no  suggestion  of  such  fraud  In  the  peti- 
tion, and  we  must  hold  that  plaintiffs  are  not 
entitled  to  collect  their  fee  from  the  powder 
company.  Their  rights  are  derivative  and 
are  no  greater  than  their  source,  viz.,  the 
cause  of  their  client 
The  Judgment  Is  affirmed.   All  concur. 


INDEPENDBNCB  SASH,  DOOR  &  LUM- 
BER CO.  V.  BRADFIELD  et  al. 

(Kansas    City    Court    of    Appeals.      Miaaonri. 

Jan.  80,  1911.    Rehearing  Denied  Feb. 

13,  1911.) 

1.  Appeal  ard  Ebbob  (g  882*)— Estoppel  to 
Allege  Ebbor— Vabiance. 

Where  the  petition  of  a  materialman  to 
enforce  his  lien  alleges  that  the  contract  for 
the  building  was  made  with  a  husband  and 
wife,  which  is  admitted  by  the  answer,  the 
court  on  appeal  will  bold  the  admission  con- 
clusive, though  the  evidence  was  that  the  con- 
tract was  signed  by  the  husband  alone,  aa 
against  the  husband's  contention  that  there  was 
a  variance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3596;    Dec.  Dig.  |  882.»] 

2.  Mechanics'  Liens  ((  154*)— VEBiFiCAnoN 
OF  Notice— SiGNAxnBE. 

A  lien  notice  filed  by  a  corporation,  veri- 
fied by  E.  C.  H.,  "Secretary,"  is  sufficiently 
verified,  as  the  word,  "secretary,"  is  merely  de- 
scriptive of  the  official  title. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  ii  261-267;  Dec.  Dig.  i 
154.*] 

8.  Mechanics'   Liens  ({  124*)—  SxATinxs— 

Notice  of  Lien— Service. 

As  the  mechanic's  lien  statutes  are  highly 
remedial,  and  should  be  given  a  liberal  con- 
struction, though  they  require  a  subcontractor 
or  materialman  to  serve  notice  on  the  owner, 
owners,  or  agent  of  the  property,  an  honest  mis- 
take In  ascertaining  and  stating  the  names  of 
all  the  owners  in  the  notice  will  not  defeat  the 
lien,  and  hence  the  service  of  lien  notice  on  one 
of  two  co-owners  of  property  affected  thereby  is 
aafflcient  to  hold  his  Interest  or  estate  subject 
to  the  lien. 

[EM.  Note'.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  {  165 ;   Dec.  Dig.  {  124.*] 

4.  HuSBAnn   Ann  Wipe  (|  207*)  —  Convet- 

ANCB    to    HtrSBAND    ANn    WIPE— RIGHTS    OF 

Wife— Mabbied  Woman's  Act. 

Under  a  conveyance  of  land  to  a  husband 
and  wife  since  the  married  woman's  act  of  1889 
(Rev.  St  1889,  ii  6856-6870),  each  of  the 
grantees  has  an  interest  not  only  in  the  in- 
heritance, but  also  in  the  possession,  which  he 
or  she  may  sne  alone  to  protect. 

[EM.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent  Dig.  {i  756-758;  Dec.  Dig.  §. 
207.*] 

5.  Mechanics'  Liens  (i  67*)— Elates  Sub- 
ject— Estates  by  the  Entibbtt. 

Where  a  conveyance  of  land  was  made  to 
a  husband  and  wife  since  the  married  woman's 
act  of  1889  (Rev.  St  1889,  {{  6856-6870),  each 
of  the  grantees  is  an  owner  within  the  mechan- 
ic's lien  laws,  and  may,  by  contract  subject 
his  or  her  estate  to  a  lien  for  improvements  oa 
the  land,  though  the  other  doea  not  Join  in  the 
contract 

[Ed.  Note.— EV>r  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  !(  64^74;    Dec.  Dig.  {  37.*1 
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Appeal  from  Clrcnit  Court,  Jackson  Coun- 
ty;  Walter  k.  Powell,  Judge. 

Action  by  the  Independence  Sash,  Door  & 
tiumber  Company  against  J.  J.  Bradfleld  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

David  I.  White  and  I.  J.  Rlngolsky,  for 
appellants.  W.  B.  Kelley  and  Horace  Sbel- 
ey,  for  respondent 

JOHNSON,  J.  Action  to  enforce  a  me- 
chanic's Hen.  Plaintiff,  a  materialman,  fur- 
nished material  for  a  building  erected  by 
Hugh  W.  Helnselman  and  Mary  A  Helnsel- 
man,  husband  and  wife,  on  land  they  pur- 
chased in  1907,  and  beld  as  tenants  by  the 
entirety.  Plaintiff  furnished  the  material 
under  contract  with  the  contractor  (defend- 
ant Bradfleld)  who,  it  is  admitted,  erected 
the  building  under  a  contract  with  both  ten- 
ants. The  petition  alleges  "that  said  prop- 
erty was  at  the  date  of  furnishing  said  ma- 
terial, and  now  Is,  the  property  of  the  de- 
fendants Hugh  W.  Helnselman  and  Mary  A. 
Helnselman,  and  the  said  J.  J.  Bradfleld  was 
the  original  contractor  with  the  said  Hugh 
W.  and  Mary  A.  Helnselman  for  the  erection 
of  said  building."  The  lien  paper  alleged 
that  Hugh  "Helnselman  was  the  owner,  and 
did  not  mention  the  fact  that  his  wife  had 
an  interest  .in  the  property  or  was  a  party 
to  the  contract  for  the  improvement  It  was 
verified  by  E.  C.  Harrington,  who  appended 
the  word  "secretary"  to  his  signature.  No- 
tice of  the  lien  was  addressed  to  and  served 
on  the  husband  alone.  On  these  facts  the 
court  rendered  Judgment  in  favor  of  defend- 
ant Mary  Helnselman,  and  adjudged  that  "all 
the  right  title,  and  interest  of  the  said  de- 
fendant Hugh  W.  Helnselman"  be  charged 
with  the  lien,  etc.  The  cause  is  before  us 
on  the  appeal  of  the  defendant  Hugh. 

Four  propositions  are  argued  by  counsel  of 
the  appealing  defendant  viz.:  First  "There 
was  a  variance  between  the  material  allega- 
tions In  the  plaintiff's  petition  and  thp  proof." 
Second.  "There  was  no  verification  as  re- 
quired by  law  of  the  lien  filed  with  the  clerk 
ot  the  circuit  court  of  Jackson  county,  Mis- 
souri, and  the  court  erred  in  admitting  the 
Ilea  paper,  offered  in  evidence  by  the  plain- 
tiff  over  the  objection  of  the  defendants." 
Third.  "The  notice  of  the  subcontractor  of 
its  Intention  to  file  a  lien  on  the  property 
sbonld  have  been  served  on  all  of  the  own- 
ers." Fourth.  "As  the  property  in  question 
was  owned  Jointly  by  Mary  A.  Helnselman 
and  Hugh  W.  Helnselman  in  an  estate  by 
the  entirety,  the  court  erred  in  rendering 
Jadgsient  in  favor  of  Mary  A.  Helnsdman 
and  against  Hugh  W.  Helnselman.  Th^ 
Judgment  if  at  all,  should  have  been  ren- 
dered against  them  both  or  against  neither." 
We  shall  determine  these  questions  In  the 
order  stated. 

1.  This  point  rests  on  the  contention  that 
the  petition  alleges  a  joint  contract  between 


the  contractor  and  the  two  owners,  while  the 
proof  shows  that  the  contract  was  made  by 
only  one  of  the  owners — the  defendant  Hugh. 
It  sufficiently  answers  the  point  to  say  that 
the  contract  as  pleaded  was  admitted  at  the 
trial  by  counsel  for  defendants,  as  appears 
in  the  following  quotation  from  the  proceed- 
ings: "Q.  Who  did  you  make  this  contract 
with?"  Counsel  for  defendants:  "I  object 
to  that  The  petition  charges  that  the  con- 
tract was  made  with  Hugh  W.  Helnselman 
and  Mary  A.  Helnselman  and  the  answer 
admits  it"  We  shaU  not  go  behind  that 
admission  despite  the  fact  subsequently  de- 
veloped that  the  contract  was  signed  by  the 
husband  alone.  That  fact  Is  not  inconsist- 
ent with  the  admission,  and  it  is  a  settled 
rule  of  practice  that  an  admission  of  fact 
on  which  the  cause  is  tried  in  the  circuit 
court  is  binding  on  the  parties  in  the  appel- 
late court 

2.  The  affidavit  was  sufficiently  signed. 
Laswell  V.  Church,  4G  Mo.  279.  The  addi- 
tion to  the  signature  of  the  official  title  of 
the  affiant  should  be  regarded  as  merely  de- 
scriptive. The  case  of  Norman  v.  Horn,  36 
Mo.  App.  419,  is  not  in  point  There  the  sig- 
nature and  oath  appeared  to  have  been  made 
by  a  partnership,  and  it  was  properly  held 
that  a  partnership,  as  such,  could  not  make 
an  affidavit  "It  would  be  Just  as  reasona- 
ble," say  the  court  "to  hold  that  a  corpo- 
ration, as  such,  could  make  an  affidavit  as 
to  hold  that  a  firm  could."  In  the  present 
case  the  instrument  does  not  bear  the  at- 
tempted verification  of  a  partnership  or  cor- 
poration, but  of  an  individual  who  might  be 
held  liable  for  perjury  for  a  false  affidavit 
Icnowingly  made. 

3.  The  mechanic's  lien  statutes  are  highly 
remedial,  and  should  be  given  a  liberal  con- 
struction. Though  tbey  require  a  subcon- 
tractor or  materialman  to  serve  notice  on 
"the  owner,  owners,  or  agent"  of  the  prop- 
erty, they  contemplate  that  an  honest  mis- 
take may  be  made  in  ascertaining  the  names 
of  all  the  owners  and  intend  that  the  Hen 
shall  not  be  lost  in  consequence  of  such  mis- 
take in  the  lien  paper  or  notice.  Sash  & 
Door  Works  v.  Shade,  137  Mo.  App.,  loc.  cit. 
23,  118  S.  W.  1196.  In  Lumber  Co.  v.  Stod- 
dard, 113  Mo.  App.  306,  88  S.  W.  774,  the 
St  Louis  Court  of  Appeals  properly  held 
that  service  of  notice  on  one  of  two  co-own- 
ers of  the  property  was  sufficient  to  hold  his 
Interest  or  estate  subject  to  the  lien.  For 
reasons  which  our  discussion  of  defendant's 
final  proposition  will  make  apparent  we 
think  this  rule  should  obtain  in  the  present 
case  and  hold,  as  did  the  learned  trial  Judge, 
that  the  notice  was  effective  as  to  the  inter- 
est or  estate  of  the  appealing  defendant 

4.  The  ownership  of  the  land  being  acquir- 
ed by  the  appealing  defendant  and  his  wife 
in  1907,  their  relations  to  each  other  and  to 
strangers,  as  tenants  by  the  entirety  were 
subject  to  the  provisions  of  the  married  wo- 
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man's  act  of  1889  (Rev.  St  1889,  ft  6858- 
6870).  Holmes  v.  Kansas  City,  209  Mo.  618, 
108  S.  W.  9,  1134,  123  Am.  St.  Kep.  495; 
Bains  T.  Bullock,  129  Mo.  117,  31  8.  W.  842; 
Arnold  T.  Wmis,  128  Mo.  145,  80  S.  W.  517. 
Prior  to  that  legislation  the  common-law 
mies  pertaining  to  the  peculiar  estate  under 
consideration  prevailed  In  this  state,  and 
during  the  Joint  lives  of  the  tenants  they 
were  considered  as  a  unit  In  the  ownership 
of  the  estate — and  the  husband  was  the  unit. 
Hough  V.  lilght  &  Fuel  Co.,  127  Mo.  App. 
570, 106  S.  W.  547,  and  cases  cited.  The  sta^ 
ute  changed  this  rule  and  now  the  wife  dur- 
ing coverture  is  recognized  as  having  an  in- 
terest, not  only  In  the  Inheritance,  but  In 
the  possession  which  she  may  enforce  and 
protect  In  actions  prosecuted  by  her  alone. 
Holmes  v.  Kansas  City,  supra. 

In  Bains  v.  Bullock,  supra,  the  Supreme 
Court  say:  "The  marital  control  by  the  hus- 
band over  the  real  estate  of  bis  wife  Is  re- 
moved, and  she  Is  given  the  power  to  sue 
'at  law  or  In  equity  with  or  without  her  hus- 
band being  joined  with  her  as  a  party.'  The 
right  to  sue  in  her  own  name  seems  to  be 
unlimited.  That  she  has  the  right  to  sue 
In  ejectment  to  recover  possession  of  her 
land  has  been  decided.  Arnold  v.  Willis,  su- 
pra." 

As  the  law  now  stands  each  of  the  ten- 
ants,  during  their  joint  lives,  has  an  inter- 
est in  the  Inheritance,  and,  as  to  strangers, 
each  has  a  present  right  of  possession  which 
may  be  enforced  either  at  law  or  In  equity. 
Each  is  an  "owner"  within  the  purview  of 
the  mechanic's  lien  statutes,  and,  by  con- 
tract, may  subject  his  or  her  estate  to  Hens 
for  Improvements  erected  on  the  land.  Such 
Is  our  ruling  In  Nold  v.  Ozenberger  (decided 
at  this  term)  133  S.  W.  349,  and  we  reaffirm 
here  what  was  said  by  Broaddus,  P.  J.,  In 
that  case. 

The  Judgment  is  alBrmed.    All  concur. 


STATE  ex  reL  SMITH  et  aL  ▼.  DTKEMAN 
et  al..  Judges. 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
6,  1911.) 

1.  Cebtiobabi  (I  1*)— Natubk  and  Scofx  of 
Reicedt. 

Certiorari  is  to  give  relief  to  an  injured 
party  when  the  court  or  a  body  charged  to  have 
acted  has  proceeded  without  Jurisdiction  or  has 
exceeded  its  Jurisdiction  or  has  rendered  a  Judg- 
ment or  made  an  order  not  authorized  by  law ; 
but  this  writ  cannot  be  used  as  a  substitute  for 
appeal  or  writ  of  error. 

(Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  I  1;    Dec  Dig.  {  !.• 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1035-1041;  vol.  8,  p.  769&] 

2.  IKTOXICATINO    LiQUOBS    (|    108*)— BXTOOA- 
TlOir  OF  LlOKKSB— Cbbtiobabi. 

On  certiorari  to  review  the  proceedings  of 
the  county  court  in  revolting  the  relator's  dram- 
shop lioenae,  the  court  can  only  examine  the . 


record  certified  to  it,  and.  If  by  a,  fair  construc- 
tion it  appears  that  the  county  court  acted 
within  its  authority  in  revoking  the  license  of 
relators,  their  order  must  stand,  and.  if  not. 
it  must  fall. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  I  118;  Dec  Dig.  |  108.*] 

3.  Intoxicatino  Liquobs  (H  99,  106*)— Li- 
cense—Nature   OF   BIOHTS   CONFEBBED— IH 

Genebai,. 

A  license  to  sell  liquor  is  in  no  sense  a 
contract  with  the  state,  but  is  a  mere  permit 
to  do  an  act  that  would  otherwise  be  unlaw- 
ful and  is  subject  at  all  times  to  the  provisions 
of  the  law  relating  thereto,  whereby  it  may  be 
revoked  at  any  time  for  a  violation  of  the  stat- 
ute. 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
§§'99  "(W*?*'  ^'^'  *'  ^^'  ^^  ^^^''  ^^  ^^' 

4.  Intoxicating  Liquobs  (|  108*)- Licenses 
— Revocation- Pbocekdings. 

In  proceedings  before  the  county  court  to 
revoke  a  dramshop  license,  no  exact  form  of 
procedure  is  necessary  except  that  five  days' 
notice  of  the  hearing  mnst  be  given  to  the  li- 
censee, and  the  court  in  its  proceedings  does 
not  conduct  a  judicial  trial,  and  hence  Qie  pro- 
ceedings are  not  required  to  be  as  formal  as 
would  be  required  in  a  judicial  trial  involving 
hfe,  liberty,  or  property;  all  that  is  required 
being  that  the  record  shall  show  that  the  court 
acted  within  its  authority. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
1^"°]"'  ^^'  **  li*-118;  .Dec  Dig.  f 

6.  Intoxicating  Liquobs  (|  106*)- Licenses 
—Revocation— Obound  —  Single  Sundat 
Sale. 

That  persons  licensed  to  sell  intoxicating 
liquors  violated  the  law  on  one  occasion  by 
selling  liquor  on  Sunday  is  not  sufficient  ground 
t°,ZJ^  revocation  of  their  license  under  Rev.  St 
1899  I  3012  (Ann.  St.  1006.  p.  1727),  whibh 
provides  for  a  revocation  of  a  dramshop  license 
for  not  keeping  an  orderly  house. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
I^uors,  Cent  Dig.  i|  118,  116;    Dec  Dig.  | 

6.  DiSOBDEBLT    HoUSE    (|   4*)  — NATUBE   AND 

Elekent  of  Offense. 

It  is  essential  to  constitute  a  disorderly 
bouse  that  the  acta  resulting  from  its  conduct 
mnst  either  create  some  disturbance  or  tend  to 
promote  disturbance  or  breach  of  the  peace  or 
violation  of  the  law,  or  must  promote  immoral- 
ity; and  a  single  act  of  such  character  is  not 
enough,  but  there  must  be  a  continuation  of 
the  acts  at  least  for  a  short  thne. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  i|  4,  »-13;  Dec  Dig.  {  4.*J 

7.  Intoxicating  Liquobs  (J  106*)- Licenseb 
—Revocation— Violation  of  Law— Disob- 
DEBLT  House. 

Where  parties  licensed  to  conduct  a  saloon 
rent  to  another  a  floor  over  their  saloon  to  be 
used  as  a  house  of  prostitution  to  be  conducted 
in  connection  with  the  saloon,  tiie  character  of 
a  part  of  the  building  is  determined  by  the 
character  of  the  whole,  and  the  house  is  a  disor- 
derly one,  warranting  revocation  of  the  liquor 
license. 

,  [Ed.  Note.— For  other  cases,  see  Intoxicating 
IJouors,  Cent  Dig.  fi  113,  115;    Dec.  Dig.  I 

8.  iHTOnCATINQ   LiQUOBS  (|   108*)- LICENSES 

—Revocation— Pboceedings— Findings. 
In  a  hearing  for  the  revocation  of  a  dram- 
shop license,  it  is  not  necessary  that  the  court 
should   make  any  specific  findings  of  fact;    a 
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general  llnding  that  the  Ucena«e«  wen  vlolatiiig 
the  law  being  mfficient. 

[BA.  Note.— For  other  cues,  see  IntoxlcatinK 
I^opta,  Gent  Dig.  H  Ue-il8;    Dee.  Dig.  | 

9.  INTOXICATINQ  LiQUOBS  (i  108*)— LdCERaBS 
— KbVOCATIOR— VlOLATIOK    OF    LAW  —  DlS- 

OBDEBLT  House— FiRDinoB. 

In  certiorari  to  review  the  proceedings  of 
the  county  conrt  revoking  liquor  license,  special 
findings  held  sufBcient  to  sustain  a  general  find- 
ing that  relators  were  conducting  a  disorderly 
house  in  riolation  of  Rev.  St.  1899,  i  8012 
(Ann.  St.  1906,  p.  1727). 

[Bi.  Note.— For  other  cases,  see  Intoxicating 
Uqnors.  Cent  Dig.  ||  116-118;  Dec.  Dig.  | 
108.*] 

Appeal  from  Clrcnlt  Conrt  Jasper  County; 
David  EL  Blair,  Jadge. 

Petition  by  John  Smith  and  Melvln  Sher- 
man for  a  writ  of  certiorari  to  review  the 
action  of  C.  W.  Dykeman  and  others.  Judges 
of  the  County  Court  of  Jasper  County,  in  re- 
voking a  dramshop  license.  From  a  Judg- 
ment sustaining  the  proceedings  of  the  coun- 
ty court,  the  relators  appeal.    Affirmed.  ' 

Clay  &  Davis,  for  appellants.  Byron  H. 
Coon,  for  reapondents. 

COX,  J.  BeUttom  were  licensed  dram- 
shop keepers  In  the  city  of  Jopllti,  and  on 
July,  19,  1910,  the  county  court,  after  a  hear- 
ing upon  a  complaint  filed  by  Guy  T.  Humes, 
mayor  of  the  dty  of  Joplin,  revoked  the 
dramshop  license  of  relators.  The  relators 
then  proceeded  by  certiorari  In  the  circuit 
court  for  the  purpose  of  having  the  orders 
of  the  county  conrt  revoking  their  license 
qnashed  and  set  aside.  The  circuit  court  re- 
fused to  quash  the  proceedings  of  the  county 
conrt,  and  the  relators  have  appealed  to  this 
court. 

The  office  of  a  writ  of  certiorari  Is  to  give 
relief  to  an  injured  party  when  the  court  or 
a  body  charged  to  have  acted  to  his  Injury, 
bas  proceeded  wltnout  jurisdiction,  or  has 
exceeded  its  jurisdiction,  or  has  rendered  a 
judgment  or  made  an  order  which  it  was  not 
authorized  by  law  to  make;  but  this  writ 
cannot  be  used  as  a  substitute  for  appeal 
or  writ  of  error.  State  ex  rel.  v.  Reynolds, 
190  Mo.  S76,  SS8,  89  S.  W.  877,  and  cases 
there  cited.  It  therefore  follows  that  we 
can  only  examine  the  record  certified  to  us, 
and  If,  by  a  fair  construction  thereof.  It 
shall  appear  that  the  county  court  acted 
within  its  authority  In  revoking  the  license 
of  relators  in  this  case,  their  order  must 
stand,  and,  if  not  it  must  fall. 

A  license  to  sell  liquor  is  in  no  sense  a 
contract  wltn  the  state,  but  is  a  mere  permit 
to  do  an  act  that  would  otherwise  be  unlaw- 
ful, and  is  subject  at  all  times  to  the  police 
powers  of  the  state  government  The  party 
receiving  such  a  license  takes  it  subject  to  all 
the  provisions  of  the  law  relating  thereto, 
and  knows  when  he  secures  the  license  that 
It  may  be  revoked  at  any  time  for  the  cause 


mentioned  In  the  statute.  The  powbr  to  re- 
voke in  this  case  is  lodged  with  the  county 
court,  and  the  statute  merely  provides  that 
if  the  licensee  shall  not  at  all  times  keep  an 
orderly  house,  the  county  court  may,  upon 
the  application  of  any  person,  revoke  the  li- 
cense. No  form  of  procedure  Is  provided  ez- 
'Cept  that  live  days'  notice  of  the  hearing 
must  be  given  the  accused.  In  the  hearing 
the  county  court  merely  conducts  an  investi- 
gation for  the  purpose  of  satisfying  their 
own  judgment  as  to  whether  or  not  the  li- 
censee has  kept  a  disorderly  house  and  are 
In  no  sense  conducting  a  judicial  trial.  Hig- 
gins  V.  Talty,  157  Mo.  280,  57  S.  W.  724.  TTie 
proceedings,  therefore,  are  not  required  to 
t)e  as  formal  and  exact  as  would  be  the  case 
In  a  judicial  trial  Involving  Interference  with 
life,  liberty,  or  property.  Bamett  v.  County 
Court,  m  Mo.  App.  688,  708,. 88  8.  W.  675. 
All  that  Is  required  is  that  the  record  shall 
show  that  the  court  acted  within  Its  authori- 
ty. Whether  the  county  court  did  so  act  in 
tills  case  must  depend  upon  whether  or  not 
the  facts  found  by  the  court,  by  a  fair  con- 
struction, show  that  relators  kept  a  disor- 
derly bouse. 

The  record  recites  that  relators  were  served 
with  notice  five  days  before  the  hearing,  but 
neither  appeared.  The  court  beard  the  tes- 
timony and  made  the  following  findings: 
"(1)  That  the. said  John  Smith  and  MeMn 
Sherman  have  violated  the  law  In  selling  in- 
toxicating liquors  on  the  let  day  of  the  week, 

commonly  called  Sunday,  to  wit,  the 

day  of  June,  1910.  (2)  That  said  dramshop 
operated  by  John  Smith  and  Melvln  Sherman 
was  connected  and  has  been  for  a  long  period 
of  time  by  a  dumb  waiter  running  from  the 
dramshop  on  the  first  fioor  to  the  second 
floor  of  said  building,  and  that  said  dumb 
waiter  Is  and  was  used  for  the  purpose  of 
sending  up  Intoxicating  drinks  of  all  char- 
acters to  the  inmates  and  visitors  in  said 
rooms  above  said  dramshop.  (3)  That  said 
John  Smith  and  Melvln  Sherman  have  been 
and  are  renting  the  second  floor  of  the  said 
building  in  which  said  dramshop, Is  located 
to  Ray  Sheldon  for  the  purpose  of  operating 
and  conducting  therein  a  house  of  prostitu- 
tion, and  that  the  same  woman  Is  living 
above  said  saloon  now  that  bas  lived  there 
for  the  past  several  months,  and  that  the 
reputation  of  said  woman  for  virtue  and 
chastity  is  bad,  and  that  there  are  several 
women  who  live  and  occupy  rooms  on  said 
second  floor  at  this  date  and  have  lived 
there  for  a  long  period  of  time,  and  that  di- 
verse men  congregate  in  said  rooms  above 
said  saloon,  and  that  whisky  and  beer  are 
sent  up  In(o  said  rooms  with  the  knowledge 
and  consent  of  the  said  John  Smith  and  Mel- 
vln Sherman  by  the  use  of  the  said  ^umb 
waiter.  And  it. appearing  to  the  court  that 
in  all  things  said,  the  matter  having  been  f  ul- 
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ly  considered,  tbe  said  John  Smltb  and  Mel- 
vln  Staermun  have  been  ^ilty  of  violating 
section  3012,  Rev.  St  Mo.  1899."  Following 
this  finding  is  the  order  revolting  the  license. 

The  fact  that  relators  had  on  one  occasion 
violated  the  law  by  selling  liquor  on  Sun- 
day Is  not  shown  to  have  any^  connection  with 
the  other  facts  found,  and  It  may  therefore 
be  eliminated,  as  it,  standing  alone,  is  not 
sufficient  State  ex  rel.  v.  LIchta,  130  Mo. 
App.  284,  109  S.  W.  825.  The  other  facts 
found  are  all  connected  and  must  be  consid- 
ered together.  Do  they  show  tliat  relators 
kept  a  disorderly  house? 

Our  statute  does  not  define  a  "disorderly 
house,"  and  we  must  therefore  look  to  the 
common  law  for  a  definition  of  the  term.  It 
has  been  variously  defined.  Wharton  de- 
fines It  to  be  a  house  kept  in  such  a  way  as 
to  disturb,  annoy,  or  scandalize  the  public 
generally,  or  the  inhabitants  of  a  particular 
vicinity,  or  the  passers  In  a  particular  high- 
way. This  definition  Is  quoted  approvingly 
in  State  ex  rel.  v.  lichta,  130  Mo.  App.  284, 
109  S.  W.  826,  and  in  Hawkins  v.  Lutton,  95 
Wis.  492,  70  N.  W.  483,  60  Am.  St.  Rep.  131. 
In  Price  v.  State,  96  Ala.  1,  11  South.  128, 
the  court,  in  defining  the  offense  of  keeping 
a  disorderly  house,  says:  "It  is  enough  that 
the  acts  done  at  such  house  are  of  tlie  char- 
acter charged  and  contrary  to  law  and  sub- 
versive of  public  morals."  In  Thatcher  v. 
State,  48  Ark.  60,  2  S.  W.  343,  this  language 
Is  used:  "A  disturbance  of  the  peace  is  not 
necessary.  A  house  may  be  disorderly  be- 
cause it  draws  together  idle,  vicious,  disso- 
lute, or  immoral  persons  who  engage  In  un- 
lawful or  Immoral  practices,  thereby  endan- 
gering the  public  peace  and  promoting  im- 
morality. It  has  been  said  that  'if  the  doors 
of  a  house  are  practically  open  to  the  public, 
alluring  the  young  and  unwary  Into  It  to  in- 
dulge In  or  witness  anything  corrupting  to 
their  virtue  or  general  good  morals,  the 
keeper  cannot  excuse  himself  by  alleging  that 
the  public  are  not  disturbed' " — citing  1  Bish- 
op's CMmlnal  Law  (6th  Ed.)  ii  1107-1120; 
Wharton's  Criminal  Law  (9th  Ed.)  §§  144^ 
1456;  State  v.  WlUIams,  30  N.  J.  Law,  104; 
Commonwealth  v.  Cobb,  120  Mass.  356.  In 
Commonwealth  v.  Bessler,  97  Ky.  498,  30  8. 
W.  1012,  this  language  is  used:  "The  offense 
of  keeping  a  disorderly  house  consists  of  .a 
repetition  of  improper  conduct"  In  Com- 
monwealth V.  GoodAIl,  165  Mass.  588,  43. N. 
E.  520,  it  is  said:  "The  common-law  offense 
of  keeping  a  disorderly  house  may  be  proved 
In  various  ways — by  showing  that  the  ac- 
cused kept  a  common  bawdy  house,  a  com- 
mon gambling  house,  or  a  disorderly  place  of 
entertainment." 

It  will  be  seen  at  once  that  it  would  be 
very  difficult  to  frame  a  definition  of  the 
term  "disorderly  house"  that  would  fit  the 
facts  In  every  case;  but  there  are  some  ele- 
ments that  seem  to  be  essential  in  all  cases. 
One  Is  that  a  single  act  Is  not  enough,  but 


there  must  be  a  continuation  of  the  acts 
for  a  short  time  at  least  Another  is  that 
the  continued  acts  must  either  create  some 
disturbance  or  must  tend  to  promote  disturb- 
ances or  breaches  of  the  peace,  or  violations 
of  the  law,  or  must  promote  Immorality.  Ap- 
plying these  tests  to  the  case  at  bar,  wliat 
have  we?  Relators  are  operating  a  saloon  In 
a  two-story  building  of  which  they  liave  en- 
tire control.  The  room  Immediately  over  the 
saloon  is  rented  by  them  to  another  party  for 
the  purpose  of  having  a  iNiwdy  house  con- 
ducted therein,  and  they  then  provide  or 
maintain  an  elevator  or  "dumb  waiter"  that 
is  used  for  the  purpose  of  conveying  liquor 
from  the  saloon  to  the  inmates  and  frequent- 
ers of  the  bawdy  bouse  above.  The  bawdy 
house  was  a  disorderly  house  per  se,  and  its 
maintenance  is  forbidden  by  our  statute. 
The  relators,  by  renting  the  room  over  their 
saloon  to  be  used  as  a  house  of  prostitution, 
were  partlceps  crimlnls  In  maintaining  it 
State  V.  McClaln,  92  Mo.  App.  456;  Cahn  v. 
State,  110  Ala.  66,  20  South.  380;  Engeman 
T.  State,  54  N.  J.  Law,  274,  23  Atl.  676; 
Commonwealth  t.  Cobb,  120  Mass.  856.  In 
legal  conteniplation,  therefore,  and  for  the 
purposes  of  the  investigation  conducted  by 
the  county  court  in  this  case,  the  relators' 
position  is  the  same  as  if  they  had  run  the 
house  of  prostitution  themselves. 

If  the  saloon  and  the  bawdy  house  were 
operated  in  conjunction,  so  that  either  as- 
sisted the  other,  they  should  both  be  con- 
sidered as  parts  of  a  general  business,  and, 
though  one  be  located  on  the  first  fioor  and 
the  other  on  the  second  floor,  they  should 
both  be  regarded  as  parts  of  the  same  house, 
and  what  transpired  in  both  the  upper  and 
lower  rooms  should  be  considered  in  deter- 
mining the  character  of  the  house  kept  in 
either  room.  State  v.  Lee,  80  Iowa,  75,  43 
N.  W.  545,  20  Am.  St  Rep.  401. 

It  is  a  matter  of  common  knov^Iedge  tliat 
frequenters  of  a  bawdy  house  are  usually 
patrons  of  saloons  also,  and,  when  these  re- 
lators established  a  bawdy  house  over  their 
saloon  and  maintained  an  elevator  for  the 
purpose  of  conveying  liquor  from  the  saloon 
to  the  inmates  and  frequenters  of  the  bawdy 
house  above,  it  is  but  fair  to  assume  tliat 
their  purpose  in  locating  the  bawdy  house 
In  such  close  proximity  to  the  saloon  and 
connecting  the  two  as  they  did  was  to  in- 
crease the  sales  from  the  saloon,  and  this 
necessarily  made  the  relators  interested  in 
the  patronage  of  tlie  bawdy  house  as  they 
were  Interested  in  the  patronage  of  the  sa- 
loon ;  hence  the  bawdy  house  became  an  ad- 
junct of  the  saloon,  and  the  fact  that  the 
two  had  been  maintained  In  this  way  for  sev- 
eral months  by  relators  would  cause  the 
saloon  as  well  as  the  bawdy  house  to  be- 
come a  public  scandal  and  a  continual  pro- 
moter of  immorality,  and  is  thus  brought 
within  the  common-law  definition  of  a  "dis- 
orderly house."   The  inference  that  the  place. 
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indndlng  the  saloon,  had  become  notorlonsly 
offenslre,  gained  some  strength  from  the  fact 
tliat  the  mayor  of  the  City  filed  the  complaint 
against  the  relators  In  this  case. 

Tbe  conrt  In  Its  finding,  does  not  set  out 
tpeclflcally  that  the  saloon  had  become  a 
public  scandal ;  but  the  facts  which  it  did 
flod  sbow  that  snch  mnst  have  been  a  neces- 
sary result,  and  these  specific  findings  are 
followed  by  a  general  one  that  relators  liad 
Tiolated  section  3012,  Rev.  St  1899  (Ann.  St. 
1906,  p.  1727),  which  statute  makes  it  nn- 
lawfnl  for  a  dramshop  keeper  to  keep  a  dis- 
orderly house.  It  was  not  necessary  that  the 
eoort  sbonld  have  made  any  8i)eclflc  finding 
of  facts.  A  general  finding  that  relators 
men  conducting  a  disorderly  house  wonid 
liaTe  been  sufficient,  and,  since  this  general 
Inding  was  made,  it  must  stand  unless  the 
tpedflc  findings  upon  which  It  Is  based  con- 
tradict It,  or  are  insaffldent  to  support  It 
bi  oar  judgment  the  specific  findings  in  this 
case  support  the  general  one,  and  tbe  record 
Is  roffldent  to  show  the  authority  of  the 
county  court  to  make  the  order  revoking  re- 
lators' license,  and  the  trial  court  rightly  so 
held. 

The  judgment  will  be  affirmed.    All  concur. 


CHAMIiED  V.  PLANTERS'  HOTESL  CO. 

(St  Louis  Court  of  Appeals.     Missouri.     Jan. 

24, 1911.    Rehearing  Denied  Feb.  7,  1911.) 

L  Masteb  and  Sebvart  (|  89*)— Injubiks  to 

Restart— LiABiLiTT. 
A  master  is  not  liable  for  negligent  inju- 
ria to  a  servant,  unless  the  servant  at  tbe  time 
wai  enga^  in  the  performance  of  a  duty  with- 
is  the  acope  of  his  employment. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  163-156;  Dec.  Dig.  | 
8a.»] 

2.  Mabtei  and  Sebvakt  (t  284*)— In^tubt  to 
SnvAHT  —  Scope  or  Ekplotmknt  —  Quis- 

nON  rOB  JT7BT. 

In  an  action  for  injnries  to  an  employ^, 
wUle  opera  tin;  a  passenger  elevator,  caused  by 
the  &1I  of  tbe  elevator,  evidence  held  to  justify 
a  finding  that  the  employ^  was  at  tbe  time  act- 
log  within  the  scope  of  his  employment. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Serrant,  C^ent  Dig.  f  1006;   Dec.  Dig.  f  284.*] 

3.  Uaster  and  Sebvant  (J  217*)— Injubt  to 

SeSVART- ASSTTMPTION   OF   RISK. 

A  danger  arising  from  a  defect  in  macbin- 
etr,  discoverable  by  ordinary  care  of  the  mas- 
ter, bat  which  is  neither  known  nor  obvious  to 
tbe  servant,  is  not  a  risk  incident  to  the  employ- 
oent  of  on«  engaged  to  operate  ttie  machinery, 
or  initmct  others  In  so  doing. 

(Ed.  Note. — ^For  other  cases,  see  Master  and 
Semnt,  Cent  Dig.  if  574-600;  Dec  Dig.  § 
217.*] 

4.  Uasteb  and  Sebvant  (S  217*)- Injubt  to 
tovAKT— Assumption  or  Risk. 

An  employs  engaged  in  the  line  of  bis  du- 
tj  lo  operating  a  passenger  elevator,  and  in- 
itmctlng  another  in  operating  it  was  injured 
by  tbe  fall  <^  tbe  elevator.  The  person  be 
*u  to  iostnict  had  reported  that  the  elevator 
was  "dead."    The  employ^  did  not  know  of  the 


defect  that  caused  the  fall  of  tbe  elevator,  and 
employes  about  the  elevator  understood,  by  the 
expression  "dead,"  merely  that  the  power  was 

05.  Held,  that  the  employ^  did  not  assume 
tbe  risk  of  injury. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |f  574r-600;    Dec.  Dig.  { 

6.  Mabtecb  and  Sebvant  (§  228*) — Injubt  to 
Sebvant— AssuupnoN  or  Risk. 

Except  where  an  injury  to  a  servant  re- 
sults from  the  particular  mode  in  wUch  he 
uses  an  appliance  furnished  him,  a  servant  does 
not  assume  a  risk  arising  from  the  master's 
negligence,  but  he  assumes  only  such  risks  as 
are  ordinarily  incident  to  the  employment. 

[Eid.  Note. — ^For  other  cases,  see  Master  and 
f!er,ant.  Cent.  Dig.  H  659-667;  Dec.  Dig.  § 
226.*]  .  * 

6.  Masteb  and    Sebvant   (|   234*)- Injubt 
TO  Sebvant— CoNTBiBUTOBT  Neglioence. 

A  servant's  knowledge  of  abnormal  con- 
ditions pertaining  to  the  place  in,  or  the  sp- 
pliance  with,  which  be  is  to  work,  mnst  be  de- 
termined, in  applying  the  law  of  contributory 
negligence,  by  reference  to  tbe  usual  standard 
of  what  an  ordinarily  prudent  person  might  do 
under  like  circumstances. 

(EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i{  684-686,  706-709;  Dec 
Dig.  i  !iM.*] 

7.  PUBADiNG   (i  887*)- Issues,   Pbooi",   and 
Vabiance. 

A  party  cannot  sue  on  one  cause  of  action 
and  recover  on  another. 

[Eid.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §S  1300-1304;   Dec.  Dig.  |  387.*] 

8.  Tbial   (§  168*)— DiBEcnoN  or  Vebdict— 
When  Authobized. 

Where  a  canse  of  action  to  which  the  proof 
is  directed  is  unproved  in  its  entire  scope,  the 
court  must  direct  a  verdict  for  defendant,  but 
it  mnst  not  do  so  when  the  proof  is  defective 
or  does  not  precisely  conform  to  the  averments 
in  some  particular  only. 

(Eid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f§  381-389;   Dec.  Dig.  i  169.*] 

9.  Masteb  and  Sebvant  ({  264*)— Injubt  to 
Sebvant— Issues,  Paoor,  and  Vabiance. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant while  operating  a  passenger  elevator,  the 
allegations  of  tbe  petition,  that  the  servant 
was  required  as  part  of  his  duty  to  operate 
the  elevator,  and  that  the  master  negligently 
directed  him  to  use  the  elevator,  knowing  its 
defective  condition,  were  proved,  and  evidence 
received  without  objection  showed  that  he  was 
injured  while  instructing  another,  and  that 
such  act  was  in  the  line  of  his  employment  tbe 
variance  between  the  petition  and  the  proof 
must  be  disregarded,  under  Rev.  St  1909,  §§ 
1846,  1847,  requirioy  the  court  to  disregard  a 
variance,  unless  it  hag  misled  the  adverse  par 
ty,  and  to  charge  the  jury  to  find  tbe  facts  lo 
accordance  with  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |S  861-876;  Dec.  Dig.  i 
264.*] 

10.  Coubts  (S  91*)— Decisions— Oontbollinq 
Decisions. 

The  Court  of  Appeals  must  conform  to  the 
last  decision  of  tbe  Supreme  Court  on  the  sub- 
ject 

[EM.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  ii  325,  326;    Dec.  Dig.  {  91.*] 

11.  AfFEIAL   and    EiBBOB    (S    215*)— QUESTIONS 

Reviewable  —  Instbuctions  —   Objec- 
tions—ESccEPnoNS. 

An  instruction  will  not  t>e  reviewed  on  ap- 
peal, where  the  party  complaining  did  not  ob- 
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tect,  but  merely  excepted  to  the  glviog  of  the 
matniction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1300-1814;  Dec.  Dig.  I 
215;*  Trial,  Cent.  Dig.  S|  68»-685,  696.] 

12.  MA8TEB    AITD    SSBTANT    ({    278*)— INJTTBT 

TO  Sebvaztt— Evidence— AsmssiBiLirr. 
Where,  in  an  action  for  injnries  to  an  em- 
ploye while  operating  a  passenger  elevator, 
caused  by  the  fall  of  the  elevator,  the  employ^ 
testified  that  on  being  informed  by  a  new  op- 
erator that  the  elevator  was  "dead,"  he  went 
into  the  elevator  to  ascertain  whether  it  was 
"dead"  by  the  misuse  of  the  hand  line,  or  wheth- 
er it  was  ont  of  order,  evidence  that  the  word 
"dead"  was  understood  by  the  employes  almut 
the  elevator  to  signify  that  the  power  was  off 
was  properly  received. 

TEd. '  Note.— For  other  cases,  see  Master  and 
Servant,  Dea  Dig.  f  273.«] 

13.  EviDBNOK  (t  265*)— Pleadinob  as  Evi- 
dence. 

A  pleading  of  a  party  introduced  In  evi- 
dence by  the  adverse  party  must  be  considered 
by  the  jury  as  a  whole;  but,  while  they  must 
do  so,  admissions  made  by  the  pleader,  and  al- 
legations against  the  interests  of  the  advene 
party,  are  not  of  equal  probative  force. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1036;  Dec.  Dig.  g  265.*] 

14.  Dakaoes  (I  132*)— Pebsonai,  Injitbieb— 

EXCESSIVE  DAlIAOEa. 

An  active,  intelligent  Toung  man,  of  fair 
earning  capacity,  lost  his  foot  through  having 
it  crushed.  He  was  confined  to  the  hospital 
for  many  months  and  suffered  great  pain  of 
body  and  mind.  His  earning  capacity  was  es- 
sentially diminished,  and  he  was  crippled  for 
life.  He  would  continue  to  suffer  pain.  Beld, 
that  a  verdict  for  $6,000,  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  178,  872-885,  896;   Dec.  Dig.  § 

Appeal  from  St  Lonis  Circuit  Court; 
George  H.  Williams,  Judge. 

Action  by  Jarrett  W.  Chamlee  against  the 
Planters'  Hotel  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Percy  Werner,  for  appellant  Earl  M. 
Pirkey,  for  respondent 

NORTONI,  J.  This  la  a  suit  for  damages 
accrued  to  plaintiff  on  account  of  personal 
injuries  received  through  defendant's  negli- 
gence. Plaintiff  recovered,  and  defendant 
prosecutes  the  appeal. 

Defendant  owns  and  conducts  a  hotel  in 
the  dty  of  St  Louis,  an^  plaintiff  was  In  its 
employ  at  the  time  of  his  injury,  as  head  ash- 
man, and  ■frith  other  duties  pertaining  to  the 
operation  of  an  elevator.  It  appears  that 
though  plaintiff  was  originally  employed  for 
the  purpose  of  cleaning  up  and  removing  ash- 
es from  the  engine  room  of  the  hotel  and 
given  the  title  of  bead  ashman,  be  was  also 
directed  by  his  superior,  the  engineer,  to  op- 
erate the  employes'  passenger  elevator,  in 
the  absence  of  the  regular  elevator  boy,  and 
to  see  that  such  elevator  was  kept  in  opera- 
tion. Plaintiff  had  been  In  the  employ  of  de- 
fendant seven  months  at  the  time  of  his  in- 
jury, and  had  recently  been  charged  with  the 
duty  of  instructing  one  Smith,  the' operator 


of  the  elevator  referred  to,  who  had  been  in 
the  service  but  three  days.  The  testimony  for 
plaintiff  tends  to  prove  that  as  he  was  pass- 
ing from  the  engine  room  toward  the  ele- 
vator he  met  Smith,  the  elevator  boy,  and 
Smith  said  to  him,  "The  elevator  is  dead," 
whereupon  plaintiff,  together  with  Smith, 
went  Into  the  elevator  and  proceeded  to  op- 
erate it  we  believe,  to  ascertain  the  fact  with 
respect  to  the  complaint  of  Smith,  communi- 
cated in  the  word  "dead."  By  the  word 
"dead"  plaintiff  inferred  the  elevator  was  mo- 
tionless, because  the  power  was  not  properly 
applied  through  pulling  the  line  as  it  sbonld 
be,  and,  as  Smith  bad  been  in  the  service  for 
only  a  few  -days,  he  thought  possibly  he  had 
pulled  up  on  the  line  which  communicated 
the  power  when  he  should  have  pulled  it 
down.  The  elevator  Is  one  of  those  which 
operates  by  hydraulic  power  famished  by 
means  of  water  pressure  in  a  large  cylinder 
attached.  The  power  is  communicated,  for 
the  purpose  of  moving  the  car,  through  pull- 
ing a  line  which  passes  perpoidlcnlarly 
through  same.  It  is  in  evidence  that  for  the 
purpose  of  moving  the  elevator  upward,  the 
line  is  to  be  palled  down,  and  for  the  pur- 
pose of  moving  it  downward,  the  line  is  to 
be  pulled  up,  and  plaintiff  thought  the  car 
had  refused  to  respond  under  the  hand  of 
Smith  because  the  power  was  misapplied. 
Upon  entering  the  car,  togetiier  with  Smith, 
plaintiff  applied  the  power  by  properly  pall- 
ing the  line,  and  it  proceeded  properly  from 
the  basement  to  the  third  floor,  where  a  stop 
was  made  for  one  of  the  chambermaids,  who 
came  into  the  car  with  a  bundle  of  linen  and 
was  conveyed  to  the  ninth  floor.  After  the 
chambermaid  went  out,  the  car  proceeded 
without  any  trouble  to  the  eleventh,  or  top- 
most floor  of  the  building.  Plaintiff  then  re- 
versed the  car  by  pulling  the  line  upward, 
and  it  proceeded  down  as  usual  to  the  third 
floor,  where  a  stop  was  made  for  an  employ^ 
en  route  to  the  basement  for  ice.  After  thus 
stopping  at  the  third  floor,  plaintiff  again 
applied  the  power,  and  the  car  proceeded 
downward  a  few  feet  when  his  attention  was 
attracted  by  the  rattling  of  the  safety  catches 
beneath,  spoken  of  in  the  evidence  as  "dogs." 
These  safety  appliances  are  afllzed  l>eneatb 
the  elevator  for  the  purpose  of  catching  and 
holding  it  In  event  of  a  fall.  Plaintiff  was 
advised  that  these  appliances  were  slightly 
out  of  order,  and  that  they  sometimes  caught 
in  the  sides  of  the  elevator  shaft  when  they 
should  not  but  it  appears  no  danger  Inhered 
in  such  defect  and  he  had  been  advised  by 
the  chief  engineer  how  to  dislodge  them  by 
the  use  of  a  Stllson  wrench  when  such  catch- 
ing occurred.  Uiwn  noticing  the  rattling  of 
the  safety  catches,  as  though  they  were 
scraping  on  the  sides  of  the  elevator  abaft 
he  returned  the  car  a  few  feet  upwards  to 
the  third  floor  for  the  purpose,  we  presome, 
of  permitting  the  safety  catches  to  readjust 
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tbemselves,  aa  It  does  not  appear  be  did  any- 
thing pertaining  thereto  except  to  move  the 
car  upward  a  few  feet,  and  then  start  It 
again  on  its  downward  course.  It  appears 
plalntur  properly  applied  the  power  by  pull- 
ing the  line,  to  the  end  of  lowering  the  car 
to  the  basement  after  this  stop  was  made, 
and  when  It  was  a  few  feet  below  the  third 
floor,  the  car  suddenly  dropped  to  a  point  Just 
below  the  halfway  landing  between  the  first 
and  second  floors  of  the  building,  at  which 
point  it  stopped  and  rebounded  with  great 
force.  Through  the  sudden  stoppage  and. re- 
bound of  the  elevator,  plaintiff  was  thrown 
from  his  position  at  the  line  upon  the  floor  of 
the  car,  with  one  of  his  feet  extended,  eo 
that  It  was  caught  and  crushed  beneath  the 
doorstep  of  the  elevator  and  the  sill  of  the 
halfway  landing  referred  to.  There  is  no 
Boggestlon  in  the  case  that  plaintiff  came  to 
his  injury  primarily  through  the  defective 
safety  catches,  but,  on  the  contrary,  it  ap- 
pears conclusively  the  sudden  fall  and  re- 
bound of  the  car  were  occasioned  by  the  fact 
that  the  cylinder  attachment  thereto  was  de- 
fective, in  that  it  permitted  an  Intak^  of  air 
through  the  valves,  which  occasioned  such  a 
disturbance  of  the  automatic  arrangement  as 
to  precipitate  the  car  forward  and  cause  Its 
rebonnd,  notwithstanding  all  effort  to  con- 
trol it.  Such  is  the  negligence  relied  upon  in 
the  petition  for  a  recovery,  and  it  is  estab- 
lished by  the  proof  beyond  controversy.  It 
appears,  too,  that  defendant  had  full  knowl- 
edge for  some  days  of  the  defective  cylinder 
and  valves,  and  that  plaintiff  was  wholly  un- 
advised with  respect  to  that  particular  de- 
fect Indeed,  defendant's  negligence  in  re- 
spect to  this  matter  is  conceded,  and  It 
stands  as  an  uncontroverted  fact  in  the  case ; 
but,  it  is  said,  though  defendant  was  negli- 
gent as  suggested,  such  negligence  is  not 
available  to  plaintiff  as  a  cause  of  action 
against  it,  for  the  reason  he  was  a  mere  vol- 
unteer. In  that  he  was  not  performing  a  duty 
for  defendant,  at  the  time  of  his  injury,  with- 
in the  scope  of  his  employment  There  can 
be  no  doubt  of  the  general  proposition  that 
the  master  is  not  liable  to  respond  to  his 
servant  for  injuries  received  through  his  neg- 
ligence, unless  the  servant  was  at  the  time  of 
injury  engaged  in  the  performance  of  some 
duty  pertaining  to  the  master's  business, 
within  the  scope  of  the  employment ;  and,  of 
course  the  principle  obtains  as  well  with  re- 
spect of  those  engaged  in  the  operation  of  ele- 
vators as  in  other  cases.  Stagg  v.  Edward 
Westen  Tea,  etc.,  Co.,  169  Mo.  488,  69  S.  W. 
801 ;  4  Thompson's  Com.  on  Neg.  §  3907. 

The  argument  for  defendant  Is  that  the 
court  shonld  have  directed  a  verdict  for  it, 
because  as  head  ashman  and  an  elevator  sup- 
ply, plaintiff  was  not  required  to  operate  the 
elevator  in  the  drcnmstances  stated,  and 
stqjped  aside  from  the  line  of  his  duty  to 
volunteer  to  do  so  at  the  time  of  his  injury. 
Tlie  argument  and  the  principle  Invoked  are 
put  forward  in  a  manner  which  evinces  care- 


ful thought  and  extreme  nicety,  but  It  la 
clearly  unsound  on  the  facts  of  the  case. 
Though  it  appears  plaintiff  was  employed  as 
bead  ashman  and  for  certain  general  utility 
purposes,  it  appears,  too,  that  he  was  in- 
structed by  the  engineer,  who  employed  him, 
to  run  this  particular  elevator  involved  at 
such  times  as  the  regular  elevator  boy  had 
gone  to  lunch,  and  to  see  that  the  elevator  was 
kept  in  operation.  Both  plaintiff  and  defend- 
ant's engineer,  who  employed  him,  recited  the 
facts  and  the  duties  of  his  employment  to  the 
same  effect  snd,  furthermore,  it  appears 
from  the  testimony  of  these  two  witnesses 
that  plaintiff  was  directed  by  the  engineer 
to  instruct  or  teach  Smith,  the  new  elevator 
boy,  who  had  been  in  the  service  only  three 
days,  how  to  run  It  Larkln,  the  engineer, 
said,  when  plaintiff  was  not  engaged  in  look- 
ing after  the  two  men  under  him  engaged  in 
removing  ashes,  "it  was  his  duty,  by  my  in- 
struction, to  see  that  those  elevators  were 
kept  in  operation  at  all  times,  because  we 
were  having  considerable  trouble  to  get  pro- 
flclent  men  in  the  way  of  operators."  The 
same  witness  said,  too,  that  plaintiff  was 
working  over  Smith,  the  elevator  boy,  be- 
cause "if  Smith  should  leave  the  elevator,  I 
would  bold  Chamlee  (plaintlft)  partially  re- 
sponsible for  keeping  It  in  operation."  In- 
deed, it  appears  throughout  the  testimony  of, 
plaintiff  and  his  superior,  the  engineer,  that 
plaintiff  was  to  keep  the  elevators  in  opera- 
tion not  only  when  the  elevator  boy  was  out 
to  lunch,  but  at  all  times,  and  especially  was 
he  charged  with  the  duly  of  instructing  or 
"breaking  in"  the  new  boy,  Smith,  and  this, 
of  course,  implied  that  he  should  ascertain 
the  difficulty  with  the  elevator,  or  run  it  for 
the  purpose  of  demonstration,  on  Smith's 
complaint  that  it  was  "dead,"  unless  such 
word  conveyed  information  or  suggested  to 
him  that  it  was  out  of  order  and  dangerous. 
It  Is  entirely  clear  that  the  evidence  tends 
to  prove  plaintiff  was  acting  within  the  scope 
of  his  employment  at  the  time  he  was  in- 
jured. 

But  It  is  said,  though  plaintiff  was  In  the 
line  of  his  duty,  it  appears  from  his  own 
testimony  that  he  knew  the  elevator  was  out 
of  order  and  dangerous,  for  the  reason  Smith 
told  him  it  was  "dead"  at  the  time  he  enter- 
ed upon  its  operation.  The  argument  Is  not 
that  plaintiffs  right  of  recovery  should  be 
denied  on  the  theory  of  his  contributory  neg- 
ligence as  a  matter  of  law,  for  It  does  not  ap- 
pear that  the  danger  was  threatening  and  ob- 
vious, and  that  he  acted  rashly  in  encounter- 
ing it  The  precise  argument  on  this  score 
is  that  as  plaintiff  entered  the  elevator  with 
the  information  It  was  "dead,"  he  knew  it 
to  be  out  of  order,  and  therefore,  on  entering 
the  car  with  the  purpose  of  investigating  the 
trouble  or  testing  the  fact  he  assumed  the 
risk  of  so  doing,  if  the  duty  to  test  the  ele- 
vator was  within  the  scope  of  his  employ- 
ment It  may  be  said  of  this  argument  first 
that  it  predicates  on  a  false  premise,  for. 
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though  Smith  said  the  elevator  was  "dead," 
it  does  not  appear  plaintiff  Icnew  it  was  ont 
of  order.  The  matter  Is  to  be  determined  in 
the  circumstances  of  the  case,  and  in  view 
of  the  fact  that  Smith  was  but  a  beginner, 
possessed  of  limited  information  about  the 
operation  of  the  elevator.  Plaintiff  knew  this, 
and  it  appears,  too,  that  he  did  not  know 
of  the  defect  which  occasioned  the  car  to 
misbehave,  and  therefore  presumed  that 
Smith  had  made  some  mistake  In  puUlng  the 
line  or  attempting  to  apply  the  power.  More- 
over, it  is  proved  In  the  case  that  the  em- 
ployes in  the  engine  room  and  about  the  ele- 
vator understood  the  word  "dead"  to  signify 
not  that  it  was  ont  of  repair,  but  merely 
that  the  power  was  off.  Of  course,  the  mere 
fact  that  Smith  said  the  elevator  was  "dead" 
would  indicate  no  danger  to  one  who  under- 
stood from  that  word  the  power  was  off; 
but,  on  the  contrary,  it  would  suggest  pre- 
cisely what  plaintiff  conceived — that  the  In- 
experienced boy  bad  made  some  mistake  In 
pulling  the  line  by  which  the  power  was  com- 
municated or  discontinued.  Of  course,  a 
danger  that  lies  in  defective  machinery,  af- 
fixed for  the  purpose  of  furnishing  the  mo- 
tive power  of  an  elevator,  which  defect  is 
discoverable  by  the  exercise  of  ordinary  care 
on  the  part  of  the  master,  and  is  neither 
-  known  nor  obvious  to  the  servant,  is  not  a 
risk  incident  to  the  employment  of  one  en- 
gaged to  operate  the  elevator,  or  Instruct 
others  In  so  doing.  It  may  be  ttiat  one  en- 
gaged to  ascertain  the  defect  and  repair  it 
would  take  the  risk  as  one  incident  to  such 
employment  in  the  circumstances  of  the  case 
presented,  if  he  should  be  injured  while  at- 
tempting to  ascertain  the  difficulty.  But  If 
such  be  true,  it  is  because  of  the  implied  as- 
sent to  a  risk  which  he  must  know  inhered 
in  the  very  task  he  undertook  to  perform, 
and  because  of  the  mode  and  manner  adopt- 
ed by  him  in  performing  it. 

The  principle  is  without  influence  on  the 
facts  In  Judgment,  however,  for  the  reason 
plaintiff  was  not  engaged  in  the  precise  task 
suggested;  for  his  duty  of  keeping  the  ele- 
vator In  operation  and  instructing  Smith 
neither  forewarned  him  of  a  dangerous  de- 
fect nor  implied  that  he  should  make  more 
^tban  a  casual  examination  in  the  tisual  way 
to  ascertain  why  the  car  was  "dead."  In 
these  circumstances,  plaintiffs  rights  are  not 
to  be  summarily  determined,  as  if  be  had  un- 
dertaken by  bis  contract  of  employment  to 
perform  the  particular  task  of  ascertaining 
and  repairing  the  defect  which,  of  course,  im- 
plies both  knowledge  and  assent  The  de- 
fective cylinder  and  valves,  it  api>ears,  were 
well '  known  to  defendant  and  were  wholly 
unknown  to  plaintiff,  and  nothing  in  the  case 
suggests  that  he  might  have  ascertained  the 
fact  with  respect  to  them  by  a  casual  inspec- 
tion, if  he  were  required  to  make  one. 
Plaintiff's  Imowledge  of  the  defective  safety 
catches  is  beside  the  case  entirely,  for  they  In 
no  manner  contributed  to  his  injury,  and  the 


precise  question  for  decision  arises  on  the  ar- 
gument that  plaintiff  assumed  the  risk  of  in- 
jury from  the  defective  cylinder  and  valves, 
of  which  defect  he  had  no  knowledge.  We  be- 
lieve in  every  case  the  doctrine  of  assumed 
risk  proceeds  on  the  theory  of  assent,  and, 
of  course,  one  may  not  assent  to  a  risk  of 
which  he  had  no  knowledge,  unless  it  be  in 
those  cases  where  the  danger  Is  so  open  and 
obvious  that  every  ordinarily  circumspect 
person  must  know  it.  Lee  v.  Railroad,  112 
Mo.  App.  372,  87  S.  W.  12;  Garaci  v.  Hill 
O'Meara  Const.  Co.,  124  Mo.  App.  709,  102 
S.  W.  594.  But,  be  this  as  it  may,  the  rule 
of  decision  obtains  In  this  state  to  the  effect 
that,  except  In  cases  where  the  injury  re- 
sults from  the  particular  mode  or  manner 
in  which  the  servant  uses  the  appliance 
(Harris  v.  Railroad  Co.,  146  Mo.  App.  524, 124 
S.  W.  576),  the  servant  will  not  be  declared 
to  have  assumed  a  risk  which  arises  from 
the  master's  negligence.  Under  this  rule,  the 
servant  is  said  to  assume  only  such  risks  as 
are  ordinarily  incident  to  the  employment, 
and  the  matter  of  his  knowledge  about  ab- 
normal conditions  pertaining  to  the  place  or 
appliances  is  to  be  determined,  under  the  law 
of  contributory  negligence,  by  reference  to 
the  usual  standard  of  what  an  ordinarily 
prudoit  person  might  do  under  like  circum- 
stances. See  Wendler .  v.  People's  House 
Furn.  Co.,  165  Mo.  527,  65  S.  W.  737 ;  Dak- 
an  V.  Chase,  etc..  Mere  Co.,  197  Mo.  238,  94 
S.  W.  944;  CurUs  v.  McNair,  173  Mo.  270, 
73  S.  W.  167 ;  Blundell  v.  Elevator  Mfg.  Co., 
189  Mo.  552,  88  S.  W.  103.  It  is  obvious 
plaintiff  did  not  assume  the  risk. 

Another  argument  advanced  is  to  the  ef- 
fect plaintiff  is  not  entitled  to  recover  on 
the  allegation  of  his  petition,  for  the  reason 
he  does  not  aver  therein  that  it  was  any 
part  of  his  duty  to  perform  the  service  in 
which  he  was  engaged  at  the  time  of  bis 
injury.  It  is  true,  the  proof  shows  the  scope 
of  plaintifTs  duties  to  be  somewhat  broader 
than  the  petition  avers.  It  is  averred  in  the 
petition  that  plaintiff  was  employed  by  de- 
fendant as  a  common  laborer  for  the  per- 
formance of  sundry  service,  a  part  of  which 
was  the  occasional  operation  of  the  elevator, 
and  that  defendant  negligently  directed  him 
to  use  the  elevator  when  it  knew  of  its  de- 
fective condition.  The  allegation,  with  re- 
spect to  what  plaintiff  was  doing  at  the  time 
he  was  injured,  is  to  the  effect  that  he  was 
engaged  in  the  discbarge  of  the  duty  of  his 
employment  In  operating  the  elevator  for  the 
ordinary  and  usual  purpose  of  carrying  em- 
ployes from  one  floor  of  the  hotel  to  another. 
The  argument  is  that  the  petition  does  not 
aver  plaintiff  was  engaged  in  any  duty  per- 
taining to  the  instruction  of  Smith,  the  eleva- 
tor boy,  or  pertaining  to  his  supervision  in 
endeavoring  to  ascertain  the  cause  of  the 
elevator  being  "dead."  In  so  far  as  the  pe- 
tition avers  plaintiff  was  engaged  In  carry- 
ing employes  from  one  floor  of  the  hotel  to 
another,  the  allegation  is  proved,   for  the 
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erldence  dlscIcMses  siich  to  be  the  fact  So 
this  averment  la  not  nnproved.  Bnt,  true 
enongh,  the  evidence  goes  qnlte  beyond  It 
and  ahows  plaintiff  was  engaged  as  well  In 
the  daty  pertaining  to  his  supervision  of 
Smith  through  demonstrating  that  the  eleva- 
tor would  operate  under  his  management  aft- 
er Smith  said  It  was  "dead."  This  evidence 
was  received  without  either  objection  or  ex- 
ception on  the  part  of  defendant  It  cer- 
tainly does  not  disprove  the  cause  of  action 
relied  upon,  for  the  cause  of  action  asserted 
is  plaintiff's  primary  right  to  the  exercise 
of  ordinary  care  on  the  part  of  defendant 
for  his  safety,  and  defendant's  violation  of 
that  right  by  omitting  to  perform  the  obliga- 
tion which  the  law  laid  upon  it  Bice  v.  C, 
B.  &  Q.  R.  R.  Co.,  ISl  S.  W.  374 ;  Pomeroy's 
Code  Remedies  (4th  Ed.)  p.  459,  §  346  et  seq. ; 
Utton  V.  C  B.  &  Q.  R.  Co.,  Ill  Mo.  App. 
140,  149,  85  S.  W.  978.  It  is  true,  a  party 
cannot  sue  on  one  cause  of  action  and  re- 
cover on  another.  Chitty  v.  Railroad  Co., 
148  Mo.  64,  75,  49  S.  W.  868.  And,  of  course, 
If  a  cause  of  action  to  which  the  proof  is  di- 
rected is  unproved  in  its  entire  scope  and 
meaning,  the  court  should  direct  a  verdict 
for  defendant;  but  not  so,  however,  when 
the  proof  is  deficient,  or  does  not  precisely 
conform  to  the  averments  In  some  particular, 
or  particulars,  only.  Section  2021,  Rev.  St 
1909;  Litton  v.  C,  B.  &  Q.  R.  Co.,  Ill  Mo. 
App.  140,  85  S.  W.  978 ;  Hensler  v.  Stlx,  113 
Mo.  App.  162,  88  S.  W.  108.  Here  it  ap- 
pears, instead  of  there  being  a  failure  of 
proof  or  the  case  being  one  where  the  facts 
in  evidence  disprove  the  allegation  of  the 
petition,  all  averred  were  proved,  and  even 
more.  And  this,  too,  without  objection  or 
exception  on  the  part  of  defendant  The 
evidence  tending  to  show  plaintiff  went  into 
the  elevator  at  a  time  when  It  was  In  charge 
of  the  elevator  boy,  and  that  in  so  doing  he 
was  within  the  scope  of  bis  duties  which 
pertained  to  the  Bupervislon  of  Smith,  though 
going  somewhat  beyond  the  averment  of  the 
petition,  pertains  to  nothing  more  than  a  de- 
tail rdatlng  to  his  cause  of  action  and,  at 
most  could  present  nothing  more  than  a 
question  of  variance.  The  statute  commands 
in  respect  to  variances  that  "no  variance  be- 
tween the  allegation  in  the  pleading  and  the 
proof  shall  be  deemed  material,  unless  it 
has  actually  misled  the  adverse  party,  to  his 
prejudice,  in  maintaining  his  action  or  de- 
fmse  upon  the  merits;  when  it  shall  be  al- 
leged that  a  party  has  t)een  so  misled,  that 
fact  shall  be  proved  to  the  satisfaction  of 
the  court  by  affidavit  showing  in  what  re- 
spect be  has  been  misled,  and  thereupon  the 
conrt  may  order  the  pleading  to  be  amended 
upon  such  terms  as  shall  be  just"  Section 
1846,  Rev.  St  1909.  And  further:  "When 
the  yariance  between  the  allegation  In  the 
pleading  and  the  proof  is  not  material,  the 
conrt  may  direct  the  facts  to  be  found  ac- 
cording to  the  evidence,  or  may  order  an  im- 
mediate amendment  without  costs."    Section 


1847,  Rev.  St  1909.  Though  a  slight  but  un- 
important variance  appears  In  the  proof 
made  from  the  averment  of  the  petition  with 
respect  to  the  duty  plaintiff  was  performing 
at  the  time  of  his  injury,  it  is  obvious  de- 
fendant was  not  misled  thereby,  for  it  ap- 
pears he  was  within  the  scope  of  his  employ- 
ment Even  If  it  were  more  important  it 
should  be  disregarded  on  appeal,  for,  besides 
omitting  to  make  the  affidavit  as  required  by 
the  statute,  defendant  omitted  to  object  or 
except  to  the  testimony  when  received.  By 
the  express  statutory  provision  above  quoted, 
it  was  the  duty  of  the  court  to  direct  the 
facts  to  be  found  in  accordance  with  the  evi- 
dence so  received,  and  defendant  waived  its 
right  to  complain  on  that  score  through  omit- 
ting to  object  or  except  to  such  testimony  as 
went  beyond  the  averment.  Hensler  v.  Stlx, 
113  Mo.  App.  162,  88  S.  W.  108;  Litton  v. 
G,  B.  &  Q.  R.  Co.,  Ill  Mo.  App.  140,  85  S. 
W.  978;  Mellor  v.  Mo.  Pac.  R.  Co.,  105  Mo. 
455, 16  S.  W.  849,  10  L.  R.  A.  36 ;  Chouquette 
V.  So.  Elec.  B.  Co.,  152  Mo.  257,  53  S.  W. 
897. 

Defendant  levels  an  argument  against  the 
instructions  given  by  the  court  at  plalntifTs 
instance ;  but  it  may  not  be  considered,  for 
the  reason  that,  though  defendant  excepted 
to  the  giving  of  these  instructions,  It  does 
not  appear  it  objected  to  the  action  of  the 
court  as  well  In  so  doing.  The  proposition 
has  been  recently  decided  by  our  Supreme 
Court  in  the  case  of  Sheets  v.  Ins.  Co.,  226 
Mo.  613,  126  S.  W.  413,  and  under  the  Con- 
stitution It  is  the  duty  of  this  court  to  con- 
form Its  rulings  in  all  respects  on  any  ques- 
tion of  law  or  equity  to  the  last  decision  of 
the  Supreme  Court  on  the  subject  It  Is  no 
doubt  true  that  before  that  decision  the  pro- 
fession generally  understood  an  Instruction 
given  would  be  reviewed  on  appeal  if  an  ex- 
ception thereto  appeared,  even  though  an  ob- 
jection were  not  otherwise  exemplified  in 
the  bin  of  exceptions.  Be  this  as  It  may,  and 
whatever  may  be  our  views  on  the  subject, 
this  court  is  without  authority  to  overrule 
the  proposition  announced  in  the  authority 
referred  to,  but,  on  the  contrary,  is  in  duty 
bound  to  conform  its  ruling  to  the  same  ef- 
fect. We  have  heretofore  considered  the 
question  and  declined  to  examine  the  suffi- 
ciency of  instructions  given  when  no  objec- 
tion thereto  appeared  in  the  bill  of  excep- 
tions, though  it  did  appear  an  exception  was 
saved.  These  rulings  were  likewise  based 
on  the  ruling  of  the  Supreme  Court  in 
Sheets  v.  Ins.  Co.,  supra.  See  Monroe  v. 
United  Rys.,  etc.,  133  S.  W.  645:  Stevens  v. 
Knights  of  Modern  Maccabees.  132  S.  W. 
757.  When  the  superior  court  of  the  state 
recedes  from  the  proposition,  we  will  do 
likewise;  but  until  then  the  rule  is  to  be 
enforced. 

The  court  permitted  the  engineer  and  oth- 
ers employed  about  the  elevator  in  the  Plant- 
ers' Hotel  to  give  testimony  as  to  the  mean- 
ing of  the  word  "dead,"  employed  with  re- 
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spect  to  the  elevators  there:  It  is  said  the 
word  signified  the  power  by  which  the  eleva- 
tor was  operated  had  been  discontinued  or 
detached.  It  Is  argued  this  was  error,  for  the 
reason  that,  whatever  meaning  the  word  sig- 
nified when  thus  employed,  it  appeared  from 
plalntlfTs  evidence  he  knew  the  elevator  was 
out'  of  order  at  the  time  he  entered  the  same 
with  Smith.  Plaintiff  said  that  when  he 
was  informed  by  Smith  the  elevator  was 
"dead,"  he  thought  the  hand  line  had  been 
misapplied,  and  went  Into  the  elevator  to  see 
whether  Smith  "had  worked  the  band  line 
wrong — whether  It  was  dead  or  not — to  see 
whether  It  was  out  of  order."  Though 
plaintiff  did  say,  among  other  things,  that 
he  went  upon  it  to  ascertain  whether  the 
elevator  was  "dead"  by  the  misuse  of  the 
hand  line,  or  If  It  were  out  of  order,  we  be- 
lieve it  is  obvious  that  be  and  all  others  un- 
derstood the  word  "dead"  to  mean  no 
more  than  that  the  power  was  disconnected, 
and  the  mere  fact  he  said  he  intended  to 
see  whether  It  was  "dead,"  in  the  sense  sug- 
gested, or  out  of  order  does  not  show  that  he 
understood  the  elevator  was  out  of  order. 
We  see  no  error  in  the  ruling  of  the  court 
pertaining  to  this  matter. 

Plaintiff  introduced  defendant's  abandoned 
answer,  in  which  it  admitted  the  elevator 
was  out  of  repair  at  the  time  and  that  It 
knew  of  the  fact,  but  pleaded  as  well  that 
plaintiff  had  full  knowledge  to  the  same  ef- 
fect, aiid  was  therefore  negligent  in  attempt- 
ing to  operate  it  In  its  known  condition.  This 
answer  further  averred  that  plaintiff  went 
into  the  elevator  as  a  volunteer,  when  It  was 
not  part  of  his  duties  to  do  so,  etc.  On  this 
feature  of  the  case,  defendant  requested,  and 
the  court  refused,  to  instruct  as  follows: 
"The  court  instructs  the  Jury  that  the  aban- 
doned answer  of  the  defendant,  which  has 
been  Introduced  in  evidence  by  the  plaintiff, 
must  be  considered  as  a  whole,  and  that  the 
admissions  which  defendant  has  made  in  it, 
if  any,  are  binding  on  the  defendant  only  as 
made,  and  no  further.  And  you  are  further 
Instructed  that  such  parts  In  said  answer  as 
are  against  the  plaintiff,  if  any,  are  to  be 
considered  by  the  Jury  equally  with  such 
other  parts."  It  Is  argued  the  court  should 
have  given  this  Instruction,  for  the  reason 
defendant's  abandoned  answer,  if  Introduced 
by  plaintiff  In  evidence,  was  adopted  by  him 
cum  onere.  There  can  be  no  doubt  of  the 
general  proposition  that  the  answer  so  In- 


troduced in  evidence  should  he  considered 
by  the  jury  as  a  whole,  but,  nevertheless,  the 
court  properly  refused  defendant's  instruc- 
tion to  that  effect,  for  the  reason  It  was  mis- 
leading, in  that  it  employed  the  word  "equal- 
ly" in  the  concluding  line  thereof.  Further- 
more, the  instruction,  to  have  been  entirely 
fair,  should  have  told  the  jury  the  admis- 
sions contained  in  the  answer  against  de- 
fendant were  presumed  to  be  true.  But  the 
real  error  in  the  instruction  lies  in  the  con- 
cluding portion  thereof,  which  goes  to  the 
effect  that  such  parts  of  the  answer  as  were 
against  the  interests  of  plaintiff,  if  any, 
are  to  be  considered  by  the  jury  equally 
with  those  parts  which  contained  admissions 
against  the  interests  of  defendant.  While  It 
was  for  the  jury  to  consider  the  whole  an- 
swer and  all  of  Its  parts.  It  is  not  true  that 
the  portions  thereof,  which  averred  plaintiff 
had  full  knowledge  of  the  condition  of  the 
elevator  and  that  he  was  a  volunteer  in  the 
performance  of  the  task  at  the  time  of  his 
injury  outside  of  his  line  of  duty,  were  to 
be  considered  of  equal  probative  force  against 
plalntlfTs  interest,  as  were  the  admissions 
therein  made  by  defendant  pertaining  to  the 
negligence  charged.  The  instruction  tended 
to  so  direct  the  jury,  and  was  properly  re- 
fused. Kerstlng  v.  White,  107  Mo.  App.  265, 
266,  281,  282,  80  S.  W.  730.  It  would  be  a 
harsh  rule.  Indeed,  whidi  would  operate 
to  bind  plaintiff,  through  statements  made 
about  his  conduct  by  another,  equally  with 
admissions  made  by  the  same  party  about 
his  own  conduct,  on  any  given  question. 

It  appears  plaintiff  is  a-  young  man,  bright, 
active,  and  intelligent,  of  fair  earning  ca- 
pacity, and  that  his  injury  Is  not  only  per- 
manent, but  severe.  He  lost  the  use  of  his 
foot  through  having  it  crushed  by  the  eleva- 
tor, and  was  confined  to  the  hospital  for  many 
months;  suffered  great  pain  of  body  and 
distress  of  mind.  His  earning  capacity  is  es- 
sentially diminished  by  the  permanency  of 
the  injury,  and  be  Is,  furthermore,  disfig- 
ured and  crippled  for  life.  It  appears  that 
be  will  continue  to  suffer  pain,  etc.  The  ver- 
dict of  $6,000,  In  these  circumstances.  Is  not, 
in  our  judgment,  excessive,  and  It  should  be 
approved. 

The  judgment  should  be  affirmed.  It  is  so 
ordered. 

RBTNOIJ>S.  P.  J.,  and  GAniiBlBLD,  J., 
concur. 
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,  (St.  Loais  Oonrt  of  Appeali.     Missouri.     Jan. 
24,  1»11.    Rehearing  Denied  Feb.  7,  1911.) 

1.  Appkai.  and  Ebbob  ({  639*)  —  Recobd — 
ab8tbact— ouissions. 

Where  an  appeal  is  in  the  short  form  au- 
thorized by  statute,  and  the  certified  copy  of 
the  judgment  of  the  lower  court  was  filed  in 
time,  giving  the  Supreme  Court  jurisdiction  in 
the  first  instance,  on  a  failure  to  recite  the 
judgment  in  the  printed  abstract,  it  will  be 
read  into  the  abstract  by  the  Supreme  Court 
in   the  interests   of  justice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2787;   Dec.  Dig.  1  639.*] 

2.  Evidence  j|  35*)— Judioiai.  Notice— Laws 
OF  SiBTEB  State. 

In  an  action  under  the  Illinois  statute  giv- 
ing a  right  of  action  for  wrongful  death  of  a 
section  hand,  the  Missouri  courts  cannot  take 
jndidal  notice  of  the  state  of  the  Illinois  law 
as  to  the  reciprocal  duties  of  the  decedent  and 
the  railroad  company,  his  employer,  but  the  law 
and  precedenbi  adjudged  must  be  pleaded  and 
proved  as  facts,  even  though  the  statute  giv- 
ing the  right  of  action  was  given  In  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  II  38,  61 ;  Dec.  Dig.  |  35;*  Appeal 
and  Error,  Cent  Dig.  |  2959.] 

S.  Evidence  (|  80*)— Pbesumption- Law  or 

Otheb  States. 

Unless  it  is  known  as  a  historical  fact 
that  a  foreign  state  was  settled  from  countries 
other  than  those  which  are  the  source  of  the 
common  law  and  were  subject  to  organized 
and  civilized  communities  emanating  from  ju- 
risdictions other  than  those  from  which  the 
common  law  is  obtained,  Ihe  presumption  is 
that  the  law  of  a  foreign  state  is  tbe  same  as 
that  in  Missouri  except  as  to  statute. 

(EM.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  101:  Dec.  Dig.  {80;*  Common 
Law,  Cent  Dig.  {|  14-lS.] 

4.  Mastek  and  Sebvant  (|  137*)— Injubt  to 
Sebtant  —  Section  Hand  —  Nkouoence— 
DuTT  TO  Keep  Loob:out. 

A  section  hand,  working  on  the  track  in 
a  railroad  yard,  stepped  aside  to  let  a  switch 
engine  and  cars  pass,  and  immediately  went 
back  to  work  by  order  of  tbe  foreman,  who 
then  went  away.  The  engine  went  up  a  short 
distance  and  came  back  pushing  a  car  in  front 
of  <t  without  signals  or  lookout,  and  struck 
and  killed  the  section  hand,  who  was  at  work 
with  his  back  to  the  danger.  Held  that,  there 
being  no  showing  that  any  of  the  train  crew 
actnally  saw  the  danger  of  deceased  in  time 
to  prevent  tbe  accident  the  railroad  company 
wa4  not  liable  for  his  death ;  the  company  ow- 
ing no  duty  to  a  section  hand  except  to  avoid 
injaring  him  after  discovering  his  peril. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  Sl  270,  274;  Dec.  Dig.  i 
137.*] 

5w  Masteb  and  Sebvant  (|  236*)— Injury  to 
Sebtant— Contbibbtobt  Negligence. 
The  decedent  also  was  negligent  in  failing 

to  look  ont  for  his  own  safety  when  be  must 

Iwve   known   that   tbe   switch    engine   was   at 

work  near  him. 
(Bid.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  |  739;  Dec.  Dig.  {  23&*] 

&  Masteb  and  Sebtant  (|  236*)— Injubt  to 
Sebtant— Section  Hands— Assumption  or 
Risk. 

fio  far  as  section  hands  are  concerned,  the 

tanroad  is  regarded,  nnder  tbe  law,  as  entitled 


to  a  clear  track,  and  the '  secdonmen '  are  re- 
quired to  look  out  for  their  own  safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  739 ;   Dec.  Dig.  §  236.*] 

7.  Masteb  and  Sebvant  (|  137^— Injubt  to 
Servant— Section  Hands— Wabnino—Ap- 

PBOAOHINO  Tbaihs. 

A  railroad  company  assumes  no  obligation 
to  warn  section  hands  of  approaching  trains, 
or  otherwise  look  out  for  their  well-being,  except 
where  they  are  actually  seen  to  be  in  peril  and 
oblivious  to  threatened  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  270,  274;  Dec.  Dig.  ! 
137.*] 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQulllin,  Judge. 

Action  by  Domenico  Glnnocbio,  administra- 
tor of Flnnazzo,  deceased,  against  the 

Illinois  Central  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Watts,  Williams  &  Dines  and  Wm.  R.  Gen- 
try, for  appellant  Joseph  Wheless,  for  re- 
spondent 

NORTONI,  J.  This  is  a  suit  for  damages 
alleged  to  have  accrued  to  plaintiff,  adminis- 
trator for  the  use  and  benefit  of  the  widow 
of  bis  deceased,  under  the  wrongful  death 
statute  of  the  state  of  Illinois.  PlaintlO;  re^ 
covered  a  judgment  in  tbe  amount  of  $5,- 
000,  and  defendant  prosecutes  the  appeal. 

Before  looking  into  the  merits  of  the  con- 
troversy, it  is  essential  to  first  dispose  of  a 
matter  preliminary  to  tbe  right  of  the  court 
to  review  the  appeal.  It  is  argued  By  plain- 
tiff that,  as  defendant's  abstract  of  the  rec- 
ord on  file  here  omits  to  recite  the  fact  of 
the  Judgment  given  against  It  In  the  court 
below,  we  are  precluded  from  reviewing  the 
merits  of  the  case  for  the  reason  defendant 
has  not  complied  with  the  statute  by  filing 
an  abstract  of  the  entire  record  in  this  court 
It  is  true  the  printed  abstract  Is  deficient  in 
tbe  matter  suggested.  But  the  appeal  is  in 
the  short  form  authorized  by  tbe  statute, 
and  a  duly  certified  copy  of  tbe  judgment 
itself,  together  with  tbe  order  granting  tbe 
appeal,  is  on  file  here.  Tbe  certified  copy  of 
the  judgment  and  order  referred  to  appear 
to  have  been  filed  in  due  time,  and  the  filing 
of  such  judgment  and  order  conferred  Juris- 
diction on  this  court  in  tbe  first  Instance. 
This  being  true,  we  ought  not  to  decline  to 
review  the  merits  of  the  case  because  of  the 
omission  of  the  printed  abstract  to  recite  tbe 
fact  that  a  judgment  was  given  in  tbe  cause 
when  it  conclusively  appears  from  the  rec- 
ord on  file  that  such  Judgment  was  had. 
It  has  been  ruled  several  times  that,  though 
tbe  abstract  of  record  omits  to  recite  tbe 
fact  of  the  judgment,  tbe  court  will  look  to 
tbe  short  transcript  on  file  and  supply  tbe 
deficiency  by  reading  it  Into  tbe  abstract  In 
tbe  interests  of  justice.  Bank  v.  Button,  224 
Mo.  42,  51,  123  S.  W.  47;  Coleman  v.  Rob- 
erts, 214  Mo.  634,  114  S.  W.  39;   Booth  t.  St 
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liOnlB,  I.  M.,  etc.,  R.  Co.,  217  Mo.  710,  117  S. 
W.  1094;  Alt  V.  Dines,  227  Mo.  418, 126  S.  W. 
ia?5.  See,  also,  Stone  t.  St  Louis  Union 
Trust  Co.,  130  S.  W.  823. 

The  suit  Is  prosecuted  by  the  administrator 
of  one  Finnazzo,  deceased,  who  came  to  his 
death  while  In  the  employ  of  defendant  as  a 
section  hand,  engaged  In  the  performance  of 
his  duties  in  defendant's  switching  yards  at 
Du  Quoin,  111.  It  proceeds  under  the  wrong- 
ful death  statute  of  the  state  of  Illinois, 
which  was  pleaded  and  proved  in  the  case, 
and  authorizes  a  suit  by  such  administrator 
for  the  use  and  benefit  of  the  widow  of  de- 
ceased, who  It  appears  resides  in  Italy.  De- 
ceased was  a  resident  of  the  state  of  Illi- 
nois, where  be  entered  Into  the  contract  of 
hire  with  defendant  and  afterward  came  to 
his  death.  In  view  bf  these  facts.  It  is 
argued  by  plaintiff  the  question  pertaining 
to  the  reciprocal  duties  of  defendant  and 
the  deceased  touching  the  right  of  recovery, 
aside  from  the  wrongful  death  statute  itself. 
Is  to  be  considered  and  determined  under  the 
adjudicated  law  of  the  state  of  Illinois  per- 
taining to  the  relation  of  master  and  serv- 
ant and  especially  reflecting  the  view  of  the 
courts  of  that  state  as  to  the  reciprocal 
rights  and  duties  of  section  men  and  rail- 
roads when  the  Injury  or  death  occurs  in  cir- 
cumstances similar  to  those  involved  here. 
The  proposition  is  entirely  sound  when  it  is 
made  to  appear  in  the  case  what  the  adjudi- 
cated law  of  the  foreign  state  Is.  Such  was 
the  case  relied  upon  by  plaintiff  In  support  of 
the  argument  put  forward.  See  Fogarty  ▼. 
St.  Louis  Transfer  Co.,  180  Mo.  490,  79  S.  W. 
664.  In  that  case  the  reported  decisions  of 
the  Supreme  Court  of  Illinois  were  introduc- 
ed In  evidence  at  the  trial  and  therefore 
properly  before  our  own  Supreme  Court  for 
consideration.  But  In  the  case  now  In  judg- 
ment, though  plaintiff  Introduced  In  evidoice 
the  wrongful  death  statute  of  the  state  of 
Illinois  to  the  end  of  showing  the  transmis- 
sion to  the  administrator  of  a  right  of  re- 
covery In  circumstances  where  the  deceased 
himself  might  have  maintained  an  action  bad 
death  not  ensued,  he  omitted  to  introduce 
any  evidence  of  the  state  of  the  law  of  Illi- 
nois touching  the  reciprocal  duties  of  the 
deceased  and  bis  employer  to  the  end  of  dis- 
closing under  what  circumstances  a  cause 
of  action  might  have  accrued  to  the  deceased 
had  death  not  ensued  from  his  Injury.  In 
this  situation,  the  question  of  liability  or  nou- 
IlablUty  is  to  be  determined  as  it  arises  un- 
der the  law  of  the  forum  deflning  and  fixing 
the  rights  and  duties  of  the  parties,  for  we 
are  not  permitted  to  take  judicial  notice  of 
the  law  of  a  sister  state.  If  a  party  relies 
upon  the  law  of  a  sister  state  for  his  right 
of  recovery  or  defense,  such  law  and  the  ad- 
judicated precedents  thereon  are  a  matter 
of  fact  which  the  rule  of  practice  requires 
to  be  l>oth  pleaded  and  proved.  Morton  t. 
Supreme  Council,  etc.,  100  Mo.  App.  76,  89, 


73  8.  W.  259;  Garrett  v.  Conklln,  52  Mo. 
App.  654.  Unless  it  be  where  it  is  known  as 
a  historical  fact  that  the  foreign  state  was 
peopled  by  (Countries  other  than  the  source ' 
of  the  common  law  and  were  subject  to  or- 
ganized and  civilized  communities  emanating 
from  jurisdictions  other  than  'those  from 
whence  the  common  law  obtained,  the  pre- 
sumption goes  to  the  effect  that  the  law  of  a 
foreign  state  is  Identical  with  that  which  ob- 
tains In  Missouri  except  as  to  statute.  In 
this  view,  nothing  appearing  In  evidence  to 
the  contrary,  the  law  of  Illinois  touching  the 
rights  and  obligations  of  defendant  and  de- 
ceased, aside  from  the  statute  referred  to, 
is  presumed  to  be  the  same  as  that  of  this 
state.  Tennent  v.  Insurance  Co.,  133  Mo. 
App.  345,  112  S.  W.  754.  The  case  will  there- 
fore be  disposed  of  and  determined  in  ac- 
cord with  the  decisions  of  our  court  which 
purport  to  interpret  and  apply  the  principles 
of  the  common  law  pertaining  to  the  relation 
of  master  and  servant  and  the  reciprocal  du- 
ties entailed  when  the  contract  of  employ- 
ment involves,  and  the  Injury  Is  received 
while  performing,  the  service  of  a  section 
hand  on  a  railroad. 

Under  the  more  recent  decislonB  of  our 
Supreme  Court,  It  is  obvious  that  plaintiff 
may  not  recover  in  this  suit  for  the  reasons: 
First,  there  appears  no  negUgence  on  the 
part  of  defendant  available  as  a  cause  of 
action  to  deceased  had  he  survived  his  In- 
jury ;  and,  second,  his  own  conduct  was  such 
as  to  preclude  the  right  on  the  ground  that 
It  contributed  to  the  injury.  As  before  stat- 
ed, deceased  was  a  section  hand  In  the  em- 
ploy of  defendant  and  engaged  in  performing 
the  duties  of  such  occupation  on  its  track  at 
Du  Quoin,  111.,  when  he  came  to  his  death. 
Du  Quoin  Is  a  small  station  at  wMch  €u:e 
maintained  several  switch  tracks  by  defend- 
ant, and  the  locomotive  which  occasioned  the 
deceased's  injury  and  death  was  engaged  in 
switching  cars  in  the  yards  at  that  point 
The  time  of  the  injury  was  about  8  o'clock  lu 
the  morning,  and,  besides  being  in  broad  day- 
light, the  view  was  open  and  unobstructed 
either  way  on  the  tracks  for  a.  long  distance. 
Deceased  and  several  of  his  associates  were 
engaged  In  driving  spikes  into  the  ties  adja- 
cent to  rails  of  the  track,  and  the  locomotive 
with  three  cars  attached  passed  by  them  to 
the  nortli.  As  the  locomotive  approached, 
deceased  and  his  companions  stepped  aside 
from  the  track  In  order  to  permit  It  to  pass. 
Immediately  after  the  passing  of  the  loco- 
motive and  cars,  the  foreman,  Morris,  order- 
ed the  men  to  resume  their  work  and  walked 
away  to  another  part  of  the  yards.  It  ap- 
pears the  locomotive  with  cars  attached  pro- 
ceeded north  of  where  deceased  and  others 
were  working  only  about  100  feet  and  stop- 
ped, at  which  point  It  disconnected  two  of 
the  cars  and  returned  to  the  southward  with 
one  car  only,  which  was  pushed  before  It 
Deceased  was  standing   with  his   back  to- 
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ward  the  approaclilng  car  so  being  pushed 
forward  by  the  locomotive  engagM  In  driv- 
ing a  spike  and  was  run  upon  and  killed. 

It  Is  con<:eded  throughout  the  case  that 
neither  the  engineer  nor  flreman  saw  the  de- 
ceased while  on  the  track  either  at  the  time 
of  approaching  him  or  at  the  time  he  was 
ran  npon  for  the  reason  the  car,  which  was 
being  pushed  before  the  locomotive,  obstruct- 
ed their  view.  It  appears,  too,  that  no 
watchman  was  stationed  on  the  car  for  the 
purpose  of  warning,  and  that  no  signal  was 
given  of  the  approach  of  the  train  by  sound- 
ing the  whistle  or  ringing  the  bell.  In  the 
circumstances  stated,  If  the  question  were 
open  and  luntrammeled  by  dedsions  of  the 
superior  court  of  the  state,  we  would  be  in- 
clined to  say  that  the  precepts  of  ordinary 
care  required  the  engineer  to  give  some  sig- 
nal of  warning  that  he  was  about  to  ap- 
proach the  men  working  on  the  track,  for  be 
knew  they  were  thereabout,  at  least  having 
passed  them  standing  on  the  right  of  way 
but  two  or  three  minutes  before  when  he 
moved  the  three  cars  to  the  northward.  Es- 
pecially is  this  true  in  view  of  the  fact  that 
upon  disconnecting  two  of  the  cars  the  en- 
gineer approached  the  point  from  the  north 
where  the  men  were  seen  assembled  only  a 
few  moments  before  both  with  his  view  ob- 
scured by  the  car  in  front  of  the  engine  and 
wltboot  a  man  stationed  on  such  car  as  a 
lookout  It  would  seem  that  the  engineer 
should  have  anticipated  as  a  fact  within  the 
reasonable  probabilities  of  the  case  that  the 
section  men  had  resumed  their  work  on  the 
track  and  the  consequent  possibility  of  in- 
jury if  suddenly  approached  without  a  signal 
of  warning.  We  believe  the  principle  reflect 
ed  in  the  cases  of  Hlnzeman  v.  Mo.  Pac.  B. 
Co,  182  Mo.  611,  81  S.  W.  1134,  and  Hlnze- 
man V.  Mo.  Pac.  It.  Co.,  190  Mo.  S6,  94  S.  W. 
973,  authorizes  the  submission  of  both  the 
questions  of  defendant's  negligence  and  the 
contributory  negligence  of  deceased  to  the 
Jury  In  the  circumstances  stated.  But  the 
Just  doctrine  of  those  cases  is  much  impair- 
ed by  the  Supreme  Court  in  banc  In  the 
more  recent  decision  of  Degonla  v.  St.  Louis, 
I.  M..  etc..  B.  Co.,  224  Mo.  564,  123  S. 
W.  807.  While  the  prior  state  of  authori- 
ty in  Missouri  recognized  and  enforced  the 
right  of  a  section  hand  to  the  exercise  of 
ordinary  care  for  his  safety  in  circumstanc- 
es which  might  imply  injury  as  within 
the  range  of  reasonable  probability  unless 
signals  or  warning  were  given  for  his  bene- 
fit, that  doctrine  is  entirely  repudiated  by 
the  Judgment  in  the  Degonia  Case,  unless  it 
be  in  a  case  wliere  the  engineer  actually  saw 
the  section  hand  in  a  perilous  situation  in 
time  to  have  averted  the  injury  by  checking 
or  stopping  the  engine.  We  say  this  because 
the  Degouia  Case  rejects  Uie  rule  of  the 
Hlnzeman  Cases,  which  declared  It  the  duty 
of  the  engineer  to  sound  a  warning  to  a  sec- 
tion hand  who  was  seen  to  be  in  a  danger- 


ous situation  and  oblivious  thereto,  though 
the  time  were  too  short  to  stop  the  train  and 
avert  his  Injury. 

It  seems  that  the  more  recent  decisions  of 
our  Supreme  Court  adopt  the  view  of  the 
Supreme  Court  of  the  United  States  reflect- 
ed in  Aerkfetz  v.  Humphreys,  145  U.  S.  418, 
12  Sup.  Ct  835,  36  L.  Ed.  768,  and  the  Su- 
preme Court  of  Massachusetts  in  Bicclo  v. 
N.  Y.,  N.  H.,  etc.,  B.  Co.,  189  Mass.  358,  75  N. 
B.  704,  to  the  effect:  First,  that  because  of 
the  peculiar  nature  of  the  employment  the 
railroad  owes  no  duty  to  the  section  hand 
other  than  to  avert  his  injury  after  the  en- 
gineer has  actually  seen  his  perilous  situa- 
tion; and,  second,  that.  If  a  sectlonman  Is 
run  upon  and  injured  while  performing  his 
task,  be  is  to  be  regarded  negligent  in  not 
looking  out  for  the  train.  In  other  words, 
the  doctrine  is  that,  in  so  far  as  sectlonmen 
are  concerned,  the  railroad  is  to  be  regarded 
under  the  law  as  entitled  to  a  clear  track, 
and  such  employes  are  to  look  out  for  their 
own  safety,  for  there  is  a  valid  distinction  in 
so  far  as  the  matter  of  duty  pertains  toward 
men  engaged  for  the  purpose  of  repairing  tlie 
tracks  and  a  stranger  or  other  person  who  is 
not  familiar  with  the  operation  of  the  road. 
The  authorities  referred  to  seize  upon  this 
distinction  and  press  it  forward,  together 
with  the  fact  that  in  the  very  nature  of 
things  those  operating  railroad  trains  ought 
not  be  required  at  all  times  to  be  looking  out 
for  sectlonmen  and  sounding  alarms  for  their 
benefit,  for  It  is  said  to  be  commonly  known 
that  sectlonmen  remain  upon  the  track  en- 
gaged in  their  work  until  the  very  approach 
of  the  train  with  which  they  are  presumed 
to  be  familiar  and  step  aside  to  let  it  pass. 
It  is  reasoned  that  by  entering  into  such  an 
employment  the  sectlonman  undertakes  to 
look  out  for  his  own  safety,  and  the  railroad 
assumes  no  obligation  to  warn  him  of  ap- 
proaching trains,  or  otherwise  look  out  for 
his  well-being,  except  it  be  In  circumstances 
where  be  is  actually  seen  to  be  in  perU  and 
oblivious  to  threatening  danger.  Besides  the 
cases  above  cited,  see  the  following  authori- 
ties in  point:  CahlU  v.  Chicago  &  A.  B.  Co., 
206  Mo.  393,  108  S.  W.  532;  Degonia  v.  St. 
Louis,  I.  M..  etc.,  B  Co.,  224  Mo.  564,  123  S. 
W.  807;  Van  Dyke  v.  Mo.  Pac.  B  Co.  (Sup.) 
130  S.  W.  1.  See,  also,  Hitz  v.  St  Louis, 
etc.,  B.  Co.  (Springfield  Court  of  Appeals; 
not  yet  ofliclally  reported)  133  S.  W.  397. 
However,  the  Degonia  Case,  supra,  as  we 
understand  it,  goes  quite  beyond  this  and  an- 
nounces the  rule  that  there  is  no  obligation 
on  the  part  of  the  railroad  master  to  sound 
a  warning  for  a  sectlonman  seen  to  be  in 
peril  and  oblivious  to  danger  which  may  be 
enforced  as  actionable  negligence,  unless  tbe 
case  reveals  that  the  Injury  might  have  been 
averted  after  tbe  engineer  actually  saw  the 
man  in  a  situation  of  peril  so  as  to  Invoke 
the  humanitarian  rule.  The  repudiation  of 
the  doctrine  of  the  Hlnzeman  Cases  by  the 
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Supreme  Court  In  the  Degonla  Case  evinces 
this  to  be  true,  for  the  proposition  above 
stated  was  afBrmed  In  those  cases  and  re- 
jected In  the  Degonla  decision.  See  Degonla 
V.  Railroad  Co.,  224  Mo.  504,  596,  et  seq.,  ViS 
8.  W.  807. 

It  would  seem  that  the  rule  of  nonliability 
In  cases  circumstanced  as  tliis  one  should 
proceed.  If  at  all,  upon  the  theory  of  assum- 
ed risk,  for  by  the  reasoning  of  the  authori- 
ties the  rule  exempting  the  master  from  ac- 
tionable negligence  In  omitting  to  give  sig- 
nals is  said  to  flow  from  the  peculiar  nature 
of  the  employment,  in  that  the  sectionman 
underakes  to  look  out  for  his  own  safety, 
and  that  the  railroad  does  not  undertake  to 
give  warning  of  the  approach  of  trains.  In 
such  drcumstances,  It  appears  that  the  em- 
pIoy4  assents  to  the  risk  incident  to  the  us- 
ual operation  of  the  road  and  undertakes  in 
his  contract  of  hire  to  look  out  for  his  own 
safety,  while  the  master  is  thereby  relieved 
from  the  obligation  to  signal  the  servant  as 
it  would  a  stranger  on  the  track.  But, 
though  the  courts  are  enforcing  the  rule  with 
great  strictness,  the  Judgments  seem  to  be 
predicated  on  the  theory  both  that  there  is 
no  negligence  on  the  part  of  the  master  in 
omitting  to  warn  the  sectionman  unless  he  is 
actually  seen  in  danger,  and  that  if  he  is  in- 
jured In  such  circumstances  he  should  suf- 
fer the  consequences  as  though  he  was  neg- 
ligent in  falling  to  perform  his  part  of  the 
undertaking  which  devolves  the  duty  upon 
bim  to  look  out  for  the  danger  which  is 
known  to  be  ever  present  on  a  railroad.  If 
the  nonliability  of  the  railroad  company  is 
to  l>e  based  upon  the  score  of  negligence  and 
contributory  negligence  as  tbe  cases  seem  to 
hold,  we  believe  the  true  ground  of  the  doc- 
trine to  be  that  suggested  by  the  Springfield 
Court  of  Appeals  in  Hitz  v.  St  Louis,  etc,  B. 
Co.,  supra,  which  goes  to  the  effect  that  the 
engineer  is  not  required  to  anticipate,  as  a 
matter  within  the  range  of  reasonable  prob- 
abilities, that  sectionmen  will  remain  upon 
tbe  track  in  the  very  face  of  known  dangei 
from  approaching  trains,  and,  if  they  do,  it 
is  at  their  own  risk,  though  signals  are  not 
given. 

Some  of  tbe  cases  lay  stress  upon  the  fact 
that  sectionmen  know  the  schedule  time  of 
trains  and  are  required  to  govern  themselves 
accordingly.  It  Is  true  defendant's  engine  in 
this  instance  was  not  operating  on  schedule 
time,  and  this  particular  feature  of  some  of 
the  cases  is  absent;  but  It  appears  that  the 
engine  was  engaged  in  switching  in  defend- 


ant's yards,  with  which  deceased  was  entire- 
ly familiar.  He.  was  a  man  about  30  years 
of  age  and  had  been  in  defendant's  employ 
on  the  section  at  Du  Quoin,  III.,  for  more 
than  two  years,  and  his  view  was  unoti- 
structed  for  a  distance  quite  beyond  any- 
thing essential  to  the  purpose  of  the  case.  It 
is  obvious  that  one  engaged  on  the  track  In 
switching  yards  where  a  locomotive  is  known 
to  be  moving  cars  backward  and  forward  is 
possessed  of  notice  and  knowledge  of  prob- 
able danger  equal  to  that  possessed  by  one 
who  encounters  scheduled  trains,  if  not  more 
so.  In  the  case  of  an  engine  so  switching,  it 
seems  that  the  warning  of  danger  is  ever 
present,  while,  with  trains  approaching  on  a 
regular  schedule,  it  Is  occasional  only.  The 
locomotive  and  car  which  occasioned  the  in- 
jury and  death  of  plalntifTs  decedent  were 
at  tbe  time  running  about  four  miles  an 
hour,  which  is  about  the  rate  of  a  fast  walk 
for  a  man.  It  Is  therefore  entirely  clear 
that  with  the  slightest  attention  to  the  move- 
ment of  the  locomotive  deceased  could  have 
gotten  out  of  the  way  bad  he  been  watching 
it  and  not  awaiting  signals  which,  under  tbe 
decisions,  the  law  did  not  require  to  be  giv- 
en. But  it  is  unnecessary  to  reason  minutely 
on  tbe  details  of  fact  which  are  conclusively 
established,  for  the  reason  that  under  tbe 
law  of  such  cases  as  now  determined  in  this 
state  defendant  owed  deceased  no  duty  to 
warn  him  of  tbe  approaching  train,  unless 
the  engineer  actually  saw  him  in  a  position 
of  danger  in  time  to  have  averted  the  Injury. 
It  is  conclusively  shown  that  neither  the  en- 
gineer nor  fireman  nor  others  on  the  locomo- 
tive saw  the  deceased  after  starting  tbe 
train  southward  before  he  was  injured. 
Moreover,  under  the  doctrine  of  the  same  au- 
thorities above  cited,  if  defendant  owed  de- 
ceased any  duty  in  tbe  circumstances  of  the 
case,  then  his  negligence  in  omitting  to  look 
out  for  his  own  safety  when  he  knew  the  en- 
gine was  switching  thereabout  is  such  as 
precludes  a  right  of  recovery. 

Tbe  Constitution  commands  that  the  Courts 
of  Appeals  shall  be  guided  by  the  last  pre- 
vious ruling  of  the  Supreme  Court  on  any 
question  of  law  or  equity. 

In  view  of  this  command,  it  becomes  our 
duty  to  reverse  tbe  judgment  and  declare 
there  is  no  right  of  recovery  for  the  reasons 
above  stated.    It  is  so  ordered. 

BBTNOLDS,  P.  J.,  and  CAULFIELD,  J, 
concur. 
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JOXES  LUMBER  CO.  y.  HOWABI>. 

(Court  of  Appeals  of  Kentucky.    Feb.  17,  1911.) 

1.  EriOERcc   (S   472«)— CoMPKTBKOY— Undeb- 

SIAROINO  AS  TO  CORTBACT. 

A  compaoy  sued  on  an  oral  contract  to 
driTe  its  logs  could  not  show,  on  an  issue  wheth- 
er plaintiff  was  to  drive  logs  sold  by  him  with- 
out charge,  what  its  manager  understood  the 
ccmtract  to  be. 

[Ed.  Note. — For  other  cases,  see  ETidence, 
Dec  Dig.  8  472.*] 

2.  Loos  AND    LOOOIRO    (8    15*)— OOHTBACtS— 

BioHT  TO  Compensation. 
Where  a  log  driver's  compensation  depend- 
ed on  the  quantity  of  logs  coming  out  of  a  creek 
while  he  was  working,  and  not  on  what  he  ac- 
tually drove,  there  could  be  no  deduction  for 
logs  driven  while  other  persons  were  employed. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  S  15.*] 

3.  Appeal  and  Ebbob  ({  900*)— Findinoo— 
Conclusiveness. 

Findings  supported  by  evidence  are  conclu- 
(ive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Enor,  Cent.  Dig.  {  3912;  Dec.  Dig.  {  999.*] 

Appeal  from  Circuit  Court,  Bell  County. 

Action  by  Ellsba  Howard  against  the 
Jones  Lumber  Company.  Judgment  for 
ptebitlff,  and  defendant  appeals.     Affirmed. 

Wm.  Low,  for  appellant.  O.  V.  Riley  and 
N.  R.  Patterson,  for  appellee.  J 

O'REAR,  J.  Appellee  sold  appellant  a 
lot  <rf  saw  logs  In  Pucketts  creek,  a  tributary 
of  Cumberland  river.  The  logs  were  ao 
cepted  and  paid  for.  After  tbey  were  sold, 
appellee  was  hired  by  appellant  to  run  all 
its  logs  out  of  Pucketts  creek  into  the  river. 
Appellant  had  quite  a  quantity  of  other  logs 
in  Pucketts.  Appellant  was  to  pay  appellee 
|1  a  thousand  feet  for  all  logs  so  run  out 
during  the  existence  of  his  contract  Four 
hundred  and  nineteen  thousand  feet  of  logs 
were  run  out  of  the  creek  in  that  time. 
Appellant  refused  to  pay  for  the  logs  run 
that  it  had  purchased  from  appellee,  on  the 
ground  that  it  had  construed  the  contract 
to  be  that  he  was  to  deliver  his  logs  into 
the  river.  The  question  whether  such  was 
the  contract  was  appropriately  submitted 
to  the  Jury,  who  found  that  it  was  not  We 
agree  with  the  Jury  upon  the  evidence.  Ap- 
pellant's manager.  Golden,  offered  to  tes- 
tier what  be  tinderstood  the  contract  to  be: 
The  testimony  was  rejected.  Appellant  com- 
plains on  that  score.  What  Golden  under- 
stood was  not  relevant  as  evidence.  He  did 
not  make  the  contract  with  appellee.  An- 
other agent  r^resented  appellant  in  that 
transaction.  The  contract  was  not  in  writ- 
ing. What  was  said  between  the  parties 
then  was  relevant  but  what  either  may  have 
understood  was  not  relevant  evidence  under 
the  issues  of  this  case. 

The  contract  to  mn  out  the  logs  was  for 
a  year,  it  seems.  All  the  logs  were  not  run 
ont  in  that  time.    Appellant's  agent  in  cliarge 


and  appellee  discussed  at  the  end  of  the  year 
whether  another  would  take  the  Job^  but 
tbey  finally  agreed  that  appellee  would  go 
ahead  and  finish  It  Notwithstanding,  it 
seems  appellant  did  have  others  to  worlt  on 
the  Job.  Now  it  Is  said  that  for  logs  run 
ont  whilst  the  latter  persons  were  working 
at  them  there  should  have  been  deducted 
the  stmi  represented  by  tbelr  measurement 
Appellee's  contract  was  not  to  be  paid  for 
such  logs  as  he  should  run  out  of  the  creek. 
His  pay  depended  not  on  what  he  actually 
put  ont,  but  on  the  quantity  that  came  out 
while  he  was  working  at  them.  Many  float- 
ed out  witthout  bis  doing  anything  toward 
getting  them  out  Nevertheless,  he  was  re- 
quired by  his  contract  to  be  on  hand  with 
workmen  whenever  there  came  a  tide  In  the 
creek,  to  see  that  appellant's  logs  did  not 
stand  on  the  shores  and  riffles.  Appellant 
could  not  disappoint  him  of  bis  contract  by 
voluntarily  putting  other  lyen  in  the  Job 
to  help  get  out  the  logs.  Appellee  seems 
to  have  performed  his  part  of  the  contract' 
and  was  entitled  to  receive  the  pay  for  It. 

The  facts  were  found  by  the  verdict  The 
evidence  warranted  their  finding.  The  facts 
so  found  in  the  light  of  the  evidence  must 
be  accepted  by  this  court  as  the  facts  of  the 
case. 

Judgment  afilrmed. 


GATLIFF  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Feb.  16,  1911.) 

1.  Homicide     (§     244*)— Evidence— Weight 
AND    Sufficiency— Self-defense. 

Evidence  held  to  support  a  conviction  for 
homicide,  where  the  defendant,  while  drunk  and 
disorderly,  shot  and  killed  an  officer  whom  he 
knew  bad  come  to  arrest  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  {  244.*] 

2.  Cbiminal   Law    (§    1156*)— Appeal— Dis- 

CBETION  of  LOWEB  COUBT. 

Where  affidavits  of  two  persons  were  filed, 
alleging  that  a  juror  who  sat  in  a  homicide 
case  bad,  l)efore  his  acceptance  as  a  juror,  ex- 
pressed an  opinion  that  defendant  was  guilty, 
and  these  statements  were  denied  by  the  juror's 
own  affidavit,  the  refusal  of  the  judge  to  set 
aside  the  verdict  of  guilty  will  not  be  disturbed 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  8070;    Dec  Dig.  {  U5a*] 

Appeal  from  Circuit  Court  Bell  County. 
Moses  GatlUr  was  convicted  of  homicide^ 
and  be  appeals.    Afilrmed. 

N.  J.  Weller,  for  appellant  Jas.  Breathitt 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

CARROLL,  J.  The  appellant  shot  and  kUl- 
ed  Gord  Glvens,  a  deputy  sheriff,  who  was 
attempting  to  arrest  him  for  being  drunk 
and  disorderly  In  bis  presence,  thereby  com- 
mitting a  public  offense.  Under  the  indict- 
ment charging  him  with  this  crime,  he  was 
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found  guilty  by  the  Jury  who  tried  him,  and 
hiB  punishment  fixed  at  Imprisonment  In  the 
state  penltentlaiy  for  life. 

It  appears  from  the  evidence  that  GatlitT, 
who  was  drunk,  went  early  in  the  morning 
to  the  house  of  Mrs.  Bowers,  where  his  wife 
was  vlaiting,  and  commenced  cursing  and 
abusing  his  wife  and  others  about  the  prem- 
ises, at  the  same  time  flourishing  a  pistol 
in  a  dangerous  and  reckless  manner.  His 
conduct  so  alarmed  the  inmates  of  the  house 
that  one  of  them  went  after  Qivens,  a  dep- 
uty sheriff,  who  lived  in  the  neighborhood, 
to  get  him  to  come  and  arrest  him.  It  is 
very  clear  from  the  evidence  that  GatllfF 
Icnew  that  an  officer  hdd  been  sent  for,  as 
be  said  more  than  once  in  his  drunken  frenzy 
tliat  if  an  officer  came  he  would  kill  him. 
The  officer,  after  receiving  the  message  that 
his  services  were  needed,  went  immediately 
to  the  house  where  Gatllff  was,  and  as  soon 
as  he  opened  tiie  door  the  shooting  between 
them  commenced.  The  officer  was  only  shot 
once,  but  the  wound  proved  fatal;  while 
Gatllff  was  seriously  wounded  by  the  of- 
ficer, who  was  also  armed  with  a  pistol. 
Gatllff  testifies  that  he  did  not  know  that 
Givens  was  an  officer,  and  that  he  was  quiet 
and  orderly  when  Givens  came  in  the  house, 
and  that  Givens  commenced  shooting  at  him 
without  any  provocation,  and  that  he  shot 
and  killed  him  In  self-defense.  But  the 
weight  of  the  evidence  is  to  the  effect  that 
Gatllff  fired  the  first  shot,  and  the  one  that 
killed  the  officer,  and  it  is  plain  that  he 
knew  or  believed  tliat  Givens  was  the  officer 
that  had  been  sent  for.  There  is  also  evi- 
dence that,  when  the  officer  arrived,  Gatllff 
was  behaving  himself  in  such  a  disorderly 
manner  as  to  authorize  his  arrest  by  the  of- 
ficer for  an  offense  committed  in  his  pres- 
ence. 

Briefly  stated,  the  theory  of  the  common- 
wealth is  that  Gatllff,  who  was  drunk  and 
disorderly,  was  expecting  an  officer  to  come 
#nd  arrest  him,  and  shot  Givens  as  soon  as 
he  entered  the  door;  while  the  claim  of  the 
defense  is  that  Givens  went  Into  the  room 
where  Gatllff  was,  and  without  warning  shot 
him  while  he  was  quietly  sitting  in  a  chair, 
and  that  Gatllff  only  fired  in  self-defense. 
The  instructions  are  those  usually  given  in 
cases  where  the  crime  committed  is  the  kill- 
ing of  an  officer. 

The  principal  objection  urged  to  them  Is 
that  Gatllff  had  not  committed  any  offense 
in  the  presence  or  hearing  of  the  officer,  and 
therefore,  when  the  officer  attempted  to  ar- 
rest him  without  a  warrant,  he  occupied  the 
same  position  as  a  private  individual  would 
who  attempted  under  similar  circumstances 
to  make  an  arrest.  In  short,  the  instructions 
are  assailed  upon  the  ground  that  there  was 
no  evidence  tending  to  show  that  Gatllff 
was  committing  any  offense  when  the  offi- 
cer arrived,  or  to  show  that  Gatllff  resisted 


the  arrest,  or  killed  Givens  in  an  effort  to 
prevent  being  arrested.  But  there  was  evi- 
dence Introduced  by  the  commonwealth  up- 
on all  of  these  propositions  sufficient  to  Jus- 
tify the  instructions,  and  to  authorize  the 
Jury  in  finding  (1)  that  Gatllff,  at  the  time 
the  officer  arrived,  was  committing  a  public 
offense  by  his  drunken  and  disorderly  con- 
duct ;  (2)  that  he  knew  Givens  was  an  officer 
and  had  come  to  arrest  Um;  (3)  that  he 
fired  the  shot  that  killed  him  Iiefore  the  offi- 
cer had  an  opportunity  to  tell  hiin  the  pur- 
pose of  his  visit,  or  that  be  came  to  put  him 
under  arrest;  (4)  that  be  killed  the  officer 
to  prevent  htUng  arrested. 

Another  ground  relied  on  for  a  new  trial 
is  that  one  of  the  Jurors  who  sat  in  the  case 
had  formed  and  expressed  the  opinion  that 
Gatllff  was  guilty  before  he  was  accepted  as 
a  Juror.  In  support  of  this  ground  the  af- 
fidavits of  two  persons  were  filed ;  bnt  their 
statements  were  positively  denied  in  an  affi- 
davit made  by  the  Juror.  The  trial  Judge, 
who  was  doubtless  acquainted  with  the  par- 
ties, did  not  regard  these  affidavits  as  suffi- 
cient to  authorize  him  to  set  aside  the  ver- 
dict, and  we  are  not  disposed  to  disturb  his 
ruling  upon  this  point  l%e  court  should  be 
well  satisfied  of  the  interest  or  prejudice  of 
a  Juror  before  setting  aside  the  verdict  on 
the  ground  that  he  had  expressed  an  opinion 
concerning  the  guilt  of  the  accused.  After 
a  verdict  of  conviction  has  been  returned,  it 
is  often  not  difficult  to  obtain  affidavits  of 
this  character;  and  It  would  result  In  the 
miscarriage  of  justice  In  many  cases  if  the 
verdict  should  be  set  aside  on  account  of  an 
alleged  expression  of  opinion  by  a  Juror. 
While  a  verdict  should  not  be  permitted  to 
stand  when  it  is  shown  that  It  was  brought 
about  or  contributed  to  by  the  interest  or 
prejudice  of  a  juror,  the  evidence  of  this 
fact,  to  be  available,  should  be  made  to  ap- 
pear in  a  very  satisfactory  manner. 

The  Judgment  is  affirmed. 


LINNEMAN  &  MOORE  v.  ALLISON  tc 

YATES. 

(Court  of  Appeals  of  Kentucky.    Feb.  10,  1911.) 

1.  Contracts  (S  117*)— Saib  or  Business- 
Validity. 

A  contract,  ajran  selling  the  good  will  of  a 
business,  not  to  a^in  pursue  it,  or  not  to  pur- 
sue it  in  the  entire  coantry,  is  against  public 
policy,  though  such  a  contract  is  valid  where 
the  agreement  only  restrained  the  conduct  of 
the  business  in  such  extent  of  territory  as 
would  be  necessary  to  protect  the  purchaser,  if 
the  other  party  would  not  be  thereby  prevented 
from  pursuing  bis  business. 

[Ed.   Note. — For  other  cases,  see  ContractiL 
Cent  Dig.  it  554r4569;   Dec.  Dig.  {  117.«] 

2.  Contracts   (|   117*)— Sale  of  Business — 
Resumption  of  Business. 

When  defendant  sold  his  undertaking  busi- 
ness, including  the  good  will,  and  agreed  not 


•li'or  other  cases  see  same  topic  and  section  NUMBER  In  D«c.  Dig.  t  Am.  Dls-  Key  No.  Series  A  Rep'r  Indnzee 


Digitized  by 


Google 


Ky^ 


LINNia£AJ7  &  MOOKB  t.  AIXISON  A  YATES 


135 


to  enpige  in  sndi  buaineas  within  60  miles  of 
the  city  for  a  certain  period,  he  did  a  large 
business  in  the  adjoining  counties  as  well  as 
in  the  city.  Plaintifl^  after  purchasing,  also  did 
business  in  the  snrrounding  counties.  Held 
that,  since  defendant  would  necessarily  com- 
pete with  plalntifF  by  engaging  in  the  under^ 
taking  bnnnesB  within  00  miles  of  the  city, 
his  covenant  not  to  do  so  was  reasonable  and 
enforceable. 

rB)d.  Note. — Tot  other  cases,  see  Contracts, 
CenL  Dig.  H  0Mr^S68:  Dec.  Dig.  t  117.*] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  law  and  Equity  DItIbIod. 

Suit  by  Allison  &  Yates  against  Llnneman 
Sc  Moore.  From  a  Judgment  for  plaintiffs, 
dtfendanta  appeal.    Affirmed. 

William  A.  Byrne  and  Byrne  &  Bead,  for 
appellants.    John  L.  Rich,  for  appellees. 

CIiAY,  0.  On  July  10,  1907,  appellant 
Goa  W.  Mennlnger,  who  was  then  engaged 
in  the  livery  and  undertaking  buainesa  in 
the  city  of  Covington,  sold  his  entire  bnal- 
nees.  Including  all  personal  property  used  in 
connection  therewith  and  certain  real  prop- 
erty where  the  business  was  conducted,  to 
appellees,  Allison  &  Yates,  for  the  recited 
consideration  of  $37,B00.  Appellant  Men- 
nlnger included  In  the'  sale  his  good  will, 
and  agreed  not  to  engage  In  the  undertak- 
ing or  livery  business,  directly  or  Indirectly, 
within  50  miles  of  Covington  for  a  period 
of  10  years  from  the  signing  of  the  contract 
In  the  year  1806  Mennlnger  again  engaged 
In  the  livery  and  undertaking  business  In 
the  dty  of  Covington.  To  this  end  he  form- 
ed a  partnership  with  appellant  Maria 
Moore,  and  they  proceeded  to  conduct  and 
did  conduct  such  business  under  the  firm 
name  of  Llnneman  &  Moore. 

Appellees  brought  this  action  for  the  pur- 
pose of  enjoining  appellant  Mennlnger  from 
engaging  In  the  undertaking  and  livery  busi- 
ness with  appellant  Maria  Moore,  or  with 
any  one  else,  or  at  all,  within  SO  miles  of 
the  dty  of  Covington  for  a  period  of  10  years 
from  July  10,  1907;  also  to  enjoin  him  from 
permitting  or  sutTering  the  appellant  Maria 
Moore,  or  any  one  else,  from  using  his  name 
in  the  conduct  of  such  business;  and  also 
to  enjoin  the  appellant  Maria  Moore  from 
engaging  with  said  Mennlnger  in  said  busi- 
ness. Upon  the  Institution  of  the  action  a 
temporary  injunction  was  awarded  appti- 
lees,  and  upon  final  hearing  this  injunction 
was  made  permanent  From  the  judgment 
so  entered  this  appeal  is  prosecuted. 

Appellants  insist  that  the  contract  by 
which  Mennlnger  agreed  not  to  engage  in 
the  livery  or  undertaking  business  within  50 
miles  of  the  dty  of  Covington  for  a  period 
of  10  years  is  In  restraint  of  trade,  and, 
tber^ore,  void  as  against  public  policy.  The 
prlndpal  reasons  for  holding  contracts  in 
restraint  of  trade  void  are  (1)  injury  to  the 
public,  by  being  deprived  of  the  restricted 


party's  industry,  and  (2)  injury  to  the  party 
himself,  by  being  precluded  from  pursuing 
his  occupation,  and  thus  being  prevented 
from  supporting  himself  and  family.  Where, 
therefore,  the  contract  is  general — ^1.  e.,  not 
to  pursue  one's  trade  at  all,  or  not  to  pur- 
sue it  in  the  entire  realm  or  country — both 
objections  arise,  and  the  contract  is  dearly 
against  public  policy.  On  the  other  band. 
It  is  also  the  policy  of  the  law  to  penult 
men  ot  full  age  and  competent  understand- 
ing to  have  the  utmost  liberty  of  contract- 
ing; and  where  the  contract  imposes  a  re- 
straint reasonable  as  to  both  time  and  space, 
it  is  the  policy  of  the  law  to  uphold  and  en- 
force such  a  contract 

The  point  of  difficulty  is  to  determine 
what  Is  a  reasonable  time  or  what  is  a 
reasonable  distance  within  which  the  pro- 
hibitory stipulation  may  lawfully  have  ef- 
fect A  stipulation  that  another  shall  not 
pursue  his  trade  or  employment  at  such  a 
dist&nce  from  the  place  of  business  of  the 
person  to  be  protected  that  it  could  not  pos- 
sibly .affect  or  injure  him,  would  be  unrea- 
sonable. On  the  other  hand,  a  stipulation 
is  unobjectionable  and  binding  which  im- 
poses a  restraint  to  only  such  an  extent  of 
territory  as  may  be  necessary  for  the  pro- 
tection of  the  party  making  the  stipulation, 
provided  it  does  not  violate  the  two  indis- 
pensable conditions — that  the  other  party 
be  not  prevented  from  pursuing  his  calling, 
and  that  the  country  be  not  deprived  of  the 
benefits  of  his  exertions.  Oregon  Steam 
Navigation  Co.  v.  Windsor,  20  Wall.  69,  22 
L.  Ed.  316;  Sutton  v.  Head,  86  Ky.  156,  5 
S.  W.  410,  9  Am.  St  Rep.  274. 

The  proof  In  this  case  shows  that  Men- 
nlnger was  an  extensive  advertiser  and  did 
a  large  business,  not  only  In  the  city  of  Cov- 
ington, but  In  the  adjoining  counties.  He 
frequently  conducted  funerals  as  far  as  30 
miles  from  Covington,  and  occasionally  at  a 
greater  distance.  Appellees  are  also  engag- 
ed in  doing  business,  not  only  In  Covington, 
but  in  the  surrounding  counties.  If,  then, 
Mennlnger  should  locate  at  any  point  within 
50  miles  of  Covington,  he  would  necessarily 
come  in  competition  with  appellees.  That  be- 
ing true.  It  follows  that  the  restriction  as  to 
territory  was  reasonably  necessary  for  the 
protection  of  appellees. 

Nor  will  Mennlnger  be  deprived  of  an  op- 
portunity to  pursue  his  business,  or  the  coun- 
try be  deprived  of  the  benefits  of  his  exer- 
tions; for  outside  of  the  restricted  boundary 
there  Is  plenty  of  territory  left  wherein  he 
may  engage  in  businen,  and  at  the  expira- 
tion of  the  time  limit  he  may  also  engage 
In  business  In  the  dty  of  Covington.  We 
therefore  conclude  that  the  restriction  con- 
tained in  the  contract  in  question  is  reason- 
able, and  that  the  chancellor  properly  grant- 
ed the  relief  prayed  for. 

Judgment  affirmed. 


•For  other  cases  see  lamo  topic  and  lactlon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  8«rle*  ft  Rop'r  indexe* 


Digitized  by 


Google 


136 


134  SOUTHWESTERN  BKFORTEB 


(Ky. 


WALTON  BRICK  C».  ▼.  ANDERSOl? 
FOUNDBY  &  MACHINE  WOUKS.t 

(Coart  of  Appeals  of  Kentucky.    Feb.  15, 1911.) 

1.  Equity    ({   877*)— Juby   Tbiai/— Judicial 

DiBCBKTION. 

In  equity  casei^  it  is  within  the  chancellor's 
discretion  to  direct  jury  trial  of  an  issue  of 
fact 

[Ei.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  788-798;    Dec.  Dig.  |  877.»3 

2.  Equity  <§  381*)— Vbbdiot— Equitabus  Is- 
sues—Conclusiveness. 

A  verdict  on  an  equitable  issue  is  advisory, 
and  not  conclusive. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  813-817;   Dec.  Dig.  8  881.*] 

8.  BJQUiTY  (J  881*)— Legal  Ibsueb— Conclu- 

BIVENESS. 

A  verdict  on  a  legal  issue  in  an  equitable 
action  is  conclusive  between  the  parties,  unless 
set  aside  on  motion  for  new  trial  as  palpably 
against  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §8  813-817;    Dec.  Dig.  {  381.*] 

^  Sales  ({  441*>—Wabbantie»— Evidence. 

Evidence  held  to  show  that  brick-maicing 
machineiy  complied  with  the  seller's  warranty 
that  the  buyer's  clay,  if  properly  burned,  would 
make  brick  equal  to  samples  submitted  by  the 
seller. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  {{  1277-1283;  Dec.  Dig.  f  441.*] 

Appeal  from  Circuit  Court,  Boone  County. 

Action  by  the  Anderson  Foundry  &  Ma- 
chine Works  against  the  Walton  Brick  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

J.  6.  Tomlin  and  Jno.  L.  Vest,  for  appel- 
lant. Harry  Brent  Mackoy  and  Mackoy  & 
Mackoy,  for  appellee. 


CLAY,  C.  Appellee,  Anderson  Foundry 
&  Machine  Works,  on  February  24,  1906, 
sold  to  appellant,  Walton  Brick  Company, 
certain  machinery  for  making  brick.  For 
this  machinery  the  Walton  Brick  Company 
agreed  to  pay  $4,063.50.  Of  this  sum  $2,- 
183.50  was  to  be  paid  upon  the  arrival  of 
the  machinery  at  Walton,  Ky.,  and  the  bal- 
ance when  said  machinery  was  in  proper 
working  order  and  making  at  the  rate  of 
2,000  perfectly  formed  brick  per  hour.  The 
machinery  arrived  at  Walton  in  March,  1908. 
Thereupon  appellant  paid  to  appellee  $2,- 
031.75.  On  June  29,  1908,  after  the  ma- 
chinery had  been  Installed  and  had  been 
making  brick  for  several  weeks.  It  paid  the 
additional  sum  of  |1,000.  The  hal&nce.  $1.- 
031.75,  was  not  paid,  and  appellee  brought 
this  action  against  appellant  for  the  purpose 
of  enforcing  a  mechanic's  and  material- 
man's lien.  During  the  trial  it  was  admitted 
that  appellant,  at  the  request  of  appellee, 
had  furnished  certain  small  articles  of  the 
value  of  $68.20.  Upon  final  submission  of 
the  case,  the  chancellor  gave  Judgment  In 
favor  of  appellee  for  the  sum  of  $1,031.75, 


subject  to  a  credit  of  $68.20,  and  also  ad- 
judged appellee  a  lien  upon  certain  real 
property,  machinery,  etc.,  constituting  the 
brick-manufacturing  plant  owned  by  appel- 
lant From  that  Judgment  this  appeal  Is 
prosecuted. 

Briefly  stated,  the  facts  are  as  follows: 
About  10  days  before  the  contract  of  pur- 
chase was  entered  into,  appellee  submitted 
to  appellant  a  pr<H)osition,  In  writing,  by 
which  it  agreed  to  furnish  certain  machinery 
designated  therein.  This  proposition  con- 
tained certain  guaranties.  Those  that  are 
material  to  this  case  are  as  follows:  "Our 
proposition  also  contemplates  that  In  event 
you  favor  us  with  order  that  we  will  send 
a  competent  engineer  to  your  plant  free  of 
cost  to  yourself,  who  will  make  a  lay-out 
for  your  buildings,  show  yon  what  changes 
are  necessary  In  order  to  install  the  above- 
named  machinery,  and  he  will  then  make  a 
detailed  drawing  and  furnish  yon  with  blue 
prints,  so  that  any  carpenter  or  millwright 
can  install  the  machinery  sndi  as  we  would 
send  you,  and  when  you  are  ready  to  oper- 
ate same  we  will  also  agree  to  furnish  you 
a  first-class  man  both  as  an  engineer  and 
as  a  brick  maker  for  the  starting  up  of  your 
plant,  to  see  that'  the  machinery  fulfills 
the  guaranty  that  we  will  give  with  same. 
However,  the  expense  of  the  man  sent  will 
be  $5.00  per  day  and  his  car  fare  to  and 
from  Anderson,  and  wish  to  state  you  can 
use  him  as  few  or  as  many  days  as  you  de- 
sire. Our  guaranty  contemplates  that  If 
for  any  reason  the  machinery  furnished 
should  not  do  what  we  claim  for  It  all  w€ 
ask  will  be  the  return  of  same  to  cars,  and 
we  win  refund  any  and  all  money  that 
bad  been  paid  upon  same.  The  terms  of 
the  sale  would  be  one-half  cash  when  all 
the  machinery  has  arrived  upon  car  in  your 
city,  balance  after  machinery  is  started  and 
guaranty  fulfilled  In  accordance  with  con- 
tract that  we  would  enter  Into.  Also  wish 
to  state  that  we  will  guarantee  your  material 
to  make  brick  equal  to  the  samples  that  we 
have  submitted  made  from  the  same  ma- 
terial, provided,  of  course,  that  It  is  burned 
in  a  manner  and  with  the  equipment  nec- 
essary for  burning  dry-pressed  brick.  What 
we  wish  to  convey  Is  that  we  guarantee 
that  your  clay,  properly  burned,  will  make 
brick  similar  to  the  samples  that  we  have 
submitted,  referring  to  the  same  clay  that 
you  shipped  us  for  making  up  the  samples." 

The  contract  of  sale  was  on  one  of  the 
ordinary  forms  employed  by  appellee.  Ap- 
pellant being  in  doubt  as  to  whether  the 
foregoing  guaranties  were  contained  in  the 
contract  declined  to  take  the  machinery. 
Appellee,  upon  being  informed  of  the  ground 
of  objection,  telegraphed  to  appellant  di- 
recting It  to  make  appdlee's  letter  of  Feb- 
ruary 14th  a  part  of  the  contract.  Appel- 
lant  defended  on  the  ground  that  there  ^-as 


•For  other 


les  same  topic  and  aectlon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
t  Rehearing  denied  March  18,  1911. 


Digitized  by 


Google 


E7.)       WAIiTON  BBICE  00.  y.  AKDEBSOK  FOUNDBT  &  MACHZKE  WOBKS        137 


an  absolute  failure, all  along  the  line  of  tbe 
guaranties  made  by  appellee.  It  alec  Bought 
to  recover  damages  bj  way  of  counterclaim 
and  set-off.  Upon  the  completion  of  the 
pleadings  and  the  calling  of  the  case  for 
trial,  appelant  moved  to  have  certain  Is- 
8oes  out  of  chancery  submitted  to  the  Jury. 
This  motion  the  court  granted.  Of  the  is- 
sues submitted,  Ifot.  1,  2,  3,  and  6  were  pre- 
pared l>y  counsel  for  appellant  No.  4, 
involving  the  item  of  $68.20,  which  was 
submitted  by  appellee,  was  not  submitted 
to  the  Jury.  The  following  are  the  ques- 
tions submitted,  and  the  finding  of  the  Jury 
thereon: 

•^o  Question  1:  Will  the  clay  upon  the 
land  of  tbe  defendant  Walton  Brick  Com- 
pany, at  Walton,  Ky.,  when  properly  burn- 
ed, make  brick  equal  to  the  samples  fur- 
nished by  plaintlfT  to  defendant?  Answer: 
Tes  (by  eleven). 

"To  Question  2:  Was  the  brick  press,  or 
any  part  thereof,  furnished  by  plaintiff  to 
the  defendant,  a  new  or  secondhand  press; 
and.  if  secondhand,  how  much  less  was  it 
worth  than  if  it  bad  been  new?  Answer: 
Tes;  but  worth  as  much  as  one  mentioned 
In  contract 

•To  Question  3:  Were  the  brick  that  were 
made  by  the  plaintiff  for  the  defendant  in 
its  yards  at  Walton,  Ky.,  made  in  such  a 
manner  that  they  could  be  burned  into  dry- 
pressed  brick  equal  to  samples  furnished 
by  plalntur  to  defendant?  Answer:  Can't 
agree." 

"To  Question  6:  Was,  or  not,  tbe  man 
furnished  by  plaintiff  to  defendant,  to  op- 
erate said  machinery,  a  competent  man  to 
properly  adjust  and  operate  the  said  ma- 
chinery?    Answer:     Yes  (by  ten). 

"To  Question  6:  Was,  or  not  aald  machin- 
ery furnished  defendant  by  plaintiff  at  the 
yard  of  the  Walton  Brick  Company,  at  Wal- 
ton, Ky.,  sufficient  and  proper  machinery, 
when  properly  adjusted  and  <q?erated,  to 
make,  when  properly  burned,  brick  equal 
to  the  sample  furnished  by  plaintiff  to  de- 
fendant?    Answer:     Xea." 

It  Is  conceded  by  counsel  for  appellant 
that  the  evidence  on  the  trial  tending  to 
prove  tbe  quality  of  the  machinery  and  the 
qnaliflcatlons  of  appellee's  expert  were  suf- 
ficient for  that  purpose.  These  matters 
embraced  three  of  tlie  questions  submitted. 
That  being  true,  the  only  questions  left 
tor  consideration  are  Nos.  1  and  3,  which 
we  again  state  in  full: 

"To  Question  1:  Will  the  clay  upon  the 
land  of  the  defendant  Walton  Brick  Com- 
pany, at  Walton,  Ky.,  when  properly  burn- 
ed, make  brick  equal  to  tbe  samples  fur- 
nished by  plaintiff  to  defendant?  Answer: 
Tea  (by  eleven).*' 

"To  Question  3:  Were  the  brick  that 
were  made  by  the  plaintiff  for  the  defend- 
ant in  Its  yards  at  Walton,  Ky.,  made  in 
snCb  a  manner  that  they  could  be  burned 
into  diy-pressed  brick  equal  to  samples  fur- 


nished by  plaintiff  to  defendant?  Answer: 
Can't  agree." 

As  to  question  No.  1,  the  finding  of  the 
Jury  was  in  favor  of  appellee.  The  Jury 
could  not  agree  upon  an  answer  to  question 
No.  8.  Cpon  these  questions  the  evldoice, 
in  brief,  is  as  follows: 

Some  time  prior  to  the  purchase  of  the 
ma(^inery,  J.  D.  Mayhugh,  appellantfs  pres- 
ident sent  some  of  tbe  clay  owned  by  appel- 
lant to  Cbisholm,  Boyd  &  White  Ck>mpany, 
of  Chicago,  one  of  appellee's  competitors. 
There  a  test  wassmade,  which  showed  that 
the  clay  would  make  good  pressed  brick. 
Appellant  also  sent  some  of  the  day  to  ap- 
pellee. Appellee  sent  it  to  a  bride  concern 
In  Chicago.  Its  test  also  showed  that  good 
brick  could  be  made  out  of  appellant's  clay. 
Aside  from  this  testimony,  appellee's  man- 
ager and  Messrs.  McLaughlin  and  Kautz, 
the  latter  two  being  experts  and  in  the  em- 
ployment of  other  companies  at  tbe  time,  all 
testified  that  the  clay  could  and  did  make 
good  dry-pressed  brick.  A.  X  Flood,  presi- 
dent, and  Leslie  W.  Flood,  erecting  engineer, 
of  the  Cbisholm,  Boyd  &  White  CJompany, 
testified  to  the  same  effect  On  the  contrary, 
J.  D.  Mayhugh,  appellant's  president  testi- 
fied that  the  day  would  not  make  good  dry- 
pressed  brick.  Mayhugh,  however,  had  had 
no  experience  previous  to  that  obtained  in  op- 
erating appellant's  plant  Mr.  Rusche,  the 
appellant's  burner,  also  gave  it  as  his  opin- 
ion that  the  day  would  not  make  good  dry- 
pressed  brick.  He  had,  however,  practically 
no  experience  in  the  making  of  dry-pressed 
brick,  but  had  been  in  the  soft-mud  brick 
business  a  great  many  years.  Baxter  and 
StiUwaugh,  whb  made  tests  with  the  same 
clay  in  their  kilns  at  Newport  Ky.,  and 
Hamilton,  Ohio,  also  testified  to  the  same 
^ect.  Upon  cross-examination,  Stillwaugh 
admitted  writing  to  Mayhugh  a  letter,  which 
is  In  evidence  and  wherein  he  used  the  fol- 
lowing expression:  "The  good  bricks  sent 
are  off  the  top  of  the  kiln,  where  they  got 
plenty  of  fire,  and  it  would  take  a  very  hot 
fire  to  bum  them."  In  another  letter  he 
said:  "You  can  make  some  very  nice  brick 
when  the  day  is  worked  up  good;  but  they 
will  not  burn  hard  only  where  there  is  a 
very  hot  fire."  Baxter  also  admitted  he  had 
gotten  some  good  brick  out  of  the  test  made 
by  him,  and  he  stated  that  tbe  percentage  of 
good  brick  would  have  been  larger  if  be 
bad  burned  the  brick  -at  a  different  time 
from  his  own. 

Appellant  places  particular  force  and  em- 
phasis upon  tbe  fact  that  about  2(X),000 
brick  were  made  and  placed  in  its  kiln,  and 
the  evidence  shows  that  none  of  them  were 
good  dry-pressed  brick.  On  the  other  hand, 
appellee's  contention  is  that  the  kiln  was 
not  properly  prepared  for  burning  dry-press- 
ed brick,  and  that  the  brick  were  improperly 
burned.  The  evidence  shows  that  dry-press- 
ed brick  require  a  very  different  treatment 
and  altogether  different  kind  of  kiln  from 
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that  uaecl  In  making:  soft-mud  brick.  In 
order  to  get  tbe  requisite  hea,t  for  dry-press- 
ed brick,  it  is  necessary  to  liave  a  permanent 
walled,  down-draft  kiln.  Appellant  used 
a  mnd-daubed  kiln,  wblch  was  altogether 
insnflaclent  for  the  purpose.  While  it  is 
true  that  appellant's  failure  with  tbe  ma- 
chinery and  the  expert  in  charge  to  get 
even  a  small  percentage  of  good  dry-pressed 
brtck  is  a  strong  circumstance  tending  to 
show  that  the  clay  would  not,  even  if  prop- 
erly burned,  make  good  dry-pressed  brick, 
it  is  by  no  means  conclusive  of  the  question, 
as  so  many  elements  enter  into  the  manufac- 
ture of  good  brick.  It  is  manifest  that  ques- 
tion No.  3  had  only  an  indirect  bearing  up- 
on the  character  of  the  day  and  the  char- 
acter of  the  machinery.  Upon  this  question 
the  jury  did  not  agree;  but  they  did  agree 
that  the  machinery  was  all  right,  and  that 
the  clay,  if  properly  burned,  would  make 
brick  equal  to  the  samples  furnished  by  ap- 
pellee to  appellant.  In  a  case  of  purely 
equitable  cognizance,  the  chancellor  had  the 
discretionary  power  to  direct  an  issue  of 
fact  to  be  tried  by  a  Jury;  and  its  verdict 
is,  generally  speaking,  treated  by  the  chan- 
cellor as  conclusive  between  the  parties. 
But  it  is  not  necessarily  conclusive,  for  the 
reascoi  that  the  chancellor  simply  seeks 
the  advice  of  the  Jury  to  aid  him  in  coming 
to  a  correct  conclusion  on  a  disputed  ques- 
tion of  tact  This  principle,  however,  does 
not  apply  where  there  Is  a  distinct  legal  is- 
sue made  in  an  equitable  action.  In  such 
a  case  the  verdict  of  the  Jury  is  conclusive 
between  the  parties,  unless  tbe  court,  upon 
a  motion  for  a  new  trial,  is  satisfied  that 
it  is  palpably  against '  the  evidence.  Hill 
V.  Phillips'  Adm'r,  87  Ky.  169,  7  S.  W.  917; 
Baxter  v.  E:nox,  81  S.  W.  284,  17  Ky.  Law 
Rep.  489;  Small  v.  Reeves,  104  Ky.  289,  46 
S.  W.  726,  20  Ky.  Law  Rep.  504. 

As  the  real  issue  in  this  case  was  whether 
or  not  appellant's  clay,  if  properly  burned, 
would  make  brick  equal  to  the  samples  fur- 
nished by  appellee  to  appellant,  and  as 
this  question  was  decided  by  the  Jury  ad- 
versely to  appellant's  contention,  and  we  are 
unable,  upon  a  careful  review  of  all  the 
evidence,  to  say  that  its  finding  is  flagrantly 
against  tbe  evidence,  we  conclude  that  the 
Judgment  should  be  affirmed;  and  it  is  so 
ordered. 

LASSING,  J.,  not  ^sitting. 


HITB  V.  HITB. 

(Court  of  Appeals  of  Kentucky.   Feb.  15,  1911.) 

Husband  and  Wifb  (§  281*)— Settlement 
CoNTBAOT— Action  to  Bnfokcb— Divorce  A 
Mensa— Counsel  Fees. 

Where  a  wife  sued  her  husband  to  enforce 
A  contract  for  separate  maintenance  and  for 
a  divorce  a  mensa  as  a  mere  incident  to  a  Jodf> 
ment  enfoi^cing  the  contract,  she  was  not  enti- 


tled, in  addition,  to  an  allowance  (or  attorney's 
fees  under  Ky.  St  S  900  (RnsseU's  St  S  268T), 
relating  to  divorce  and  alimony. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife,  Dec.  Dig.  |  281.*] 

Appeal  from  Circuit  Oonrt,  Jefferson  Coun- 
ty, Chancery  Brandi,  ritst  Division. 

Action  by  Mamie  H.  Hite  against  Louis 
Hite.  From  a  Judgment  fenyin^  plaintiff 
attorney's  fees,  she  appeals.    Affirmed. 

See,  also,  124  a  W.  815. 

Helm  Bruce,  Helm  &  Helm,  and  Carroll  & 
Middleton,  for  appellant  Johnson  Se  HIeatt 
for  appellee. 

SETTLE,  J.  This  action  was  brought  by 
the  appellant  for  the  enforcement  of  a  writ- 
ten contract  made  by  ber  with  appellee,  her 
then  husband,  which  provided,  among  other 
things,  that  "should  it  be  necessary  and 
proper  for  Mamie  Hite,  the  said  wife,  to 
separate  herself  from  and  live  apart  from 
her  husband,  by  reason  of  any  such  conduct 
as  would  Justify  her  separation  from  him," 
he  would  pay  her  for  tbe  support  of  herself 
and  children  the  sum  of  $5,000  per  year,  give 
her  any  home  in  which  they  might  be  living, 
with  its  contents  and  appurtenances;  and  in 
case  of  his  death  during  such  separation,  in 
addition  to  such  portion  of  his  estate  as  the 
law  would  entitle  ber  to,  one-third  of  the 
income  derived  by  him  under  tlie  will  of  his 
father.  The  petition  contained  a  statement 
of  facts  showing  a  necessity  for  placing  ap- 
pellee's estate  in  the  hands  of  a  receiver,  the 
issual  of  injunctions  against  various  persons, 
alleged  to  be  holding  his  property,  to  re- 
strain them  from  delivering  it  to  him,  and 
also  grounds  for  a  divorce  a  mensa  et  thoro. 
After  much  litigation  a  Judgment  was  ren- 
dered in  the  court  below  requiring  appellee, 
in  performance  of  the  contract  referred  to,  to 
pay  appellant  $5,000  per  annum,  and  gprant- 
ing  the  latter  the  divorce  prayed  for.  The 
Judgment  also  allowed  appellant  in  addition 
to  ordinary  costs,  $3,000  as  an  attorney's 
fee;  but  the  Judgment  as  to  the  attorney  fee 
was  later  changed  by  the  conrt  to  the  allow- 
ance of  a  reasonable  attorney's  fee;  the  fix- 
ing of  the  amount  thereof  being  reserved  for 
proof.  Shortly  thereafter  appellee  entered 
a  motion  to  set  aside  so  much  of  the  Judg- 
ment as  provided  for  the  subsequent  allow- 
ance to  appellant  of  a  reasonable  attorney's 
fee.  Appellee  prosecuted  an  appeal  from  so 
much  of  the  Judgment  as  enforced  the  con- 
tract snd  upon  consideration  of  the  appeal 
this  court  affirmed  the  Judgment  Hite  t. 
Hite,  136  Ky.  529,  124  S.  W.  816.  Upon  the 
return  of  the  case  to  the  circuit  court,  the 
matter  of  an  allowaujce  to  appellant  of  an 
attorney's  fee  came  on  for  bearing  on  her 
motion  therefor;  but  the  court  by  the  judg- 
ment rendered  refused  to  allow  her  the  at- 
torney fee,  and  sustained  the  motion  of  ap- 
pellee, made  the  previous  year,  to  set  aside 


•Far  other  cue*  lee  asm*  topic  and  «ectlon  NUMBER  Ib  Dec.  Die.  ft  Am.  Dig.  Key  No.  Serle*  ft  Rep'r' iDdexee 


Digitized  by 


Google 


KyJ 


UOVJSYILLE  «;  N.  B.  CO.  T.  IRBT 


139 


80  much  of  the  original  Judgment  as  allowed 
her  a  ix>asonable  attorney  fee  and  reserved 
tbe  fixing  of  the  amount  thereof.  Appellant 
complains  of  the  Judgment  refusing  her  the 
attorney  fee,  and  by  this  appeal  seeks  its 
reversal. 

It  Is  apparent  from  the  written  opinion  of 
the  Judge  of  the  circuit  court  that.  In  refus- 
ing appellant  an  attorney  fee,  he  proceeded 
ni>on  the  theory  that,  by  the  enforcement  In 
all  its  essential  parts  of  the  contract  she 
made  with  appellee,  appellant  got  more  than 
she  coyld  have  secured  by  way  of  alimony, 
and  that  the  Judgment  for  a  divorce  a  mensa 
was  a  mere  incident  to  the  Judgment  en- 
forcing the  contract  which  was  the  principal 
and  controlling  thing  sought  in  the  action; 
thertfore  the  fact  that  she  was  granted  a 
divorce  a  mensa.  In  addition  to  the  Judgment 
enforcing  the  contract,  did  not  have  the  ef- 
fect of  giving  to  the  case  the  character  of  an 
action  for  divorce  or  alimony  so  as  to  bring 
It  within  the  terms  of  section  000,  Ky.  St 
(Russell's  St  {  2687),  which  provides:  "In 
actions  for  alimony  and  divorce,  the  husband 
shall  pay  the  costs  of  each  party,  unless  it 
shall  appear  in  the  action  that  the  wife  is 
in  fault  and  has  ample  estate  to  pay  the 
same." 

In  this  conclusion  we  concur.  Manifestly, 
the  statute  confines  the  allowance  of  the 
wife's  costs,  -which  may  Include  an  attorney's 
fee,  to  cases  for  alimony  and  divorce.  An 
action  to  enforce  a  contract,  brought  by 
the  wife  against  the  husband,  is  not  the 
character  of  case  in  which  an  attorney's 
fee  is  allowed  by  the  statute,  even  when  one 
of  Its  objects  is  a  divorce  for  the  wife  and 
the  divorce  is  granted.  In  the  case  at  bar 
the  proi)erty  rights  of  the  parties  were  fixed 
by  contract  to  take  effect  in  case  of  a  sep- 
aration and  divorce.  Their  respective  rights 
and  liabilities  under  the  contract  are  therc»- 
fore  to  be  measured  and  determined  by  Its 
terms;  and,  though  It  was  made  In  con- 
templation of  a  separation  and  of  the  proba- 
Uli^  of  a  suit  by  tbe  wife  for  a  divorce.  It 
does  not  fix  niK>n  the  husband  liability  for 
an  attorney's  fee  In  the  event  of  such  suit 
Hie  existence  of  the  facts  that  authorize  an 
enforcement  of  the  contract  for  appellant's 
benefit  also  entitle  her  to  the  divorce  from 
bed  and  board.  The  divorce  being  asked  in 
the  same  action.  It  resulted  with  the  en- 
forcement of  the  contract;  and  the  services 
rendered  by  her  attorneys  In  procuring  the 
enforcement  of  the  contract  were  equally  ef- 
ficient In  procuring  the  divorce.  It  Is  im- 
possible to  segregate  them,  and  the  afiSdavlts 
filed  by  appellant  in  support  of  her  motion 
for  the  allowance  of  an  attorney's  fee  do 
not  show  what  part  of  the  services  rendered 
her  by  her  attorneys  were  performed  In  ob- 
taining tbe  divorce,  apart  from  what  they 
did  in  obtaining  for  her  the  relief  secured  by 
the  enforcemmt  of  the  contract 

In  the  case  of  Woodruff  v.  Woodruff,  121 


Ky.  784,  90  S.  W.  266,  91  S.  W.  265,  28  Ky. 
Law  £ep.  737, 1082,  we  had  under  considera- 
tion substantially  such  a  contract  as  is  pre- 
sented in  this  case.  la  that  case,  as  in  this, 
tbe  husband  and  wife  after  a  separation 
resumed  their  marital  relations,  following 
the  execution  of  a  contract  between  them, 
the  purpose  of  which  "was  to  secure  the 
wife  in  alUnony,  if  the  husband  was  again 
unfaithful,  and  to  prevent  his  wasting  his 
estate  In  squandering  It  to  defeat  her  claim." 
Tbe  wife  sought  the  enforcement  of  tbe  con- 
tract, but  did  not  ask  a  divorce;  the  answer 
of  the  husband  resisted  the  enforcement  of 
the  contract  on  the  ground  that  it  was  void 
because  against  public  policy,  and  by  way  of 
counterclaim  sought  a  divorce  from  the  wife. 
The  amount  secured  the  wife  by  tbe  contract 
was  only  $50  per  month  in  lieu  of  dower  and 
for  the  support  of  herself  and  children.  In 
tbe  case  at  bar  the  amount  secured  to  ap- 
pellant was  $5,000  per  annum,  and  after  his 
death  one-third  of  his  Income  under  the  will 
of  bis  father  to  which  she  could  not  have  as- 
serted any  right  under  the  law.  In  the 
Woodruff  Case  we  enforced  the  contract  for 
the  wife  and  refused  the  husband  a  divorce, 
and,  in  response  to  the  wife's  claim  to  an 
attorney's  fee  against  the  husband,  we,  in 
an  extension  of  the  opinion,  said:  "This 
action  is  not  strictly  an  action  for  divorce  or 
alimony.  It 'is  to  recover  upon  a  contract 
and  was  allowed  upon  that  ground.  •  •  • 
As  attorney's  fees  are  not  allowed  by  statute 
to  be  recovered  in  an  action  upon  contract, 
the  opinion  should  not  be  extended  on  this 
polut."  It  is  manifest  that  the  language  of 
tbe  opinion  in  the  case,  supra,  restricts  the 
allowance  of  attorney's  fees  exclusively  to 
actions  for  divorce  and  alimony;  and  in  the 
more  recent  case  of  Slddens  v.  Slddens,  101 
S.  W.  377,  31  Ky.  I^aw  Kep.  66,  we  recognized 
and  applied  the  same  principle,  although  the 
action  was  one  by  the  wife  for  both  divorce 
and  enforcement  of  the  contract. 

The  rule  thus  announced  being  conclusive 
of  the  case  at  bar,  the  Judgment  Is  affirmed. 

MILLEIB,  J.,  not  sitting. 


LOUISVILLE  &  N.  B.  CO.  t.  IRBY. 
(Court  of  Appeals  of  Ken  tacky.    Feb.  14,  1911.) 
Appeal  and  Ebbor  (§  1214*)— Revkbsa]>-Re- 

TBIAli— BVIDENCK. 

Where  a  judgment  Is  reversed,  the  cage  is 
not  to  be  retried  on  tbe  testimony  at  tbe  former 
trial,  but  is  to  be  governed  by  testimony  intro- 
duced on  the  new  trial. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  {  4715;   Dec.  Dig.  $  1214.*1 

On  petition   for  modification  of  opinion. 
Overruled. 
For  former  opinion,  see  132  S.  W.  303. 

NUNN,  J.     Appellant  filed  a  petition  for 

a  modification  of  the  opinion  In  this  case 
t 
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(132  S.  W.  393),  and  Insists  that  the  court 
misconstrued  the  testimony  as  to  whose  duty 
It  was  to  give  the  signal  for  the  separation 
of  the  cars  at  the  time  Irby  was  Injured. 
Conceding  this  to  be  true,  which  we  do  not 
decide,  the  case  is  not  to  be  tried  upon  the 
testimony  of  the  last  trial,  but  is  to  be  gov- 
erned by  the  testimony  on  the  future  trial, 
and.  If  there  should  be  a  conflict  on  this 
point,  then  the  court  should  also  submit  that 
Issue  to  the  Jury. 

The  opinion  is  modified  to  this  extent,  and 
the  petition  for  modification  la  overruled  as 
to  other  matters. 


HART'S  ADM'R  v.  LOUISVilJiE  RY.  CO.f 
(Court  of  Appeals  of  Kentucky.  Feb.  14,  Idll.) 
Appeal  and  Ebbob  (J  827*)— Recoed— Pbb- 

8UMPTI0N8. 

The  court,  on  appeal  from  a  dismissal  at 
the  close  of  the  opening  statement  of  plaiutifiTs 
counsel,  must  presume  that  the  action  was  cor- 
rect, in  the  absence  of  a  bill  of  exceptions  dis- 
closmg  the  reason  of  the  dismissal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }  3748;  Dec  Dig.  {  W^T.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  Edward  Hart's  Administrator 
against  the  Louisville  Railway  Company. 
From  a  Judgment  of  dismissal,  plaintiff  ap- 
peals.    Afllrmed. 

Edwards,  O'gden  &  Peak,  tor  appellant. 
Fairlelgh,  Straus  &  Fairlelgh  and  Howard 
B.  Lee,  for  appellee. 

NUNN,  J.  Edward  Hart  was  killed  by  the 
alleged  negligence  of  the  city  of  Louisville 
and  appellee.  An  action  was  instituted  for 
the  recovery  of  damages,  and  a  Jury  was  Im- 
paneled to  try  the  case.  After  appellant's 
counsel  made  a  statement  of  the  case,  the 
court  entered  the  following  order:  "At  the 
conclusion  of  the  plalntifrs  opening  state- 
ment to  the  Jury,  the  defendant  Louisville 
Railway  Company  moved  the  court  to  dis- 
miss the  petition  herein  as  to  it,  to  which 
the  plalntiflt  objected.  The  court,  being  ad- 
vised, ordered  said  motion  be  and  Is  sustain- 
ed, to  which  plaintiff  excepts."  There  was 
no  bill  of  exceptions  tendered  or  filed,  and 
we  therefore  have  no  means  of  knowing  what 
was  contained  In  the  statement  of  counsel 
for  appellant,  or  of  ascertaining  In  any  par- 
ticular the  reason  for  the  court's  action. 

It  appears  that  appellee  filed  an  answer 
to  the  petition  of  appellant,  by  the  first  para- 
graph of  which  it  controverted  the  allega- 
tions of  the  petition;  that  by  the  second  It 
pleaded  contributory  negligence  on  the  part 
of  Edward  Hart;  and  that  by  the  third  it 
s^t  forth  a  settlement  in  which  it  claimed 
it  paid  |1,000  to  Patrick  Hart,  the  father 
and  only  heir  of  Edward  Hart,  in  full  satis- 
faction of  the  claim,  and  pleaded  it  In  bar 


of  appellant's  right  to  recover.  It  was  also 
alleged  in  this  last  paragraph  that  Christ 
Schneider  was  Illegally  appointed  administra- 
tor, that  he  had  no  right  to  act  as  such, 
that  bis  appointment  was  made  by  the  coun- 
ty court  before  two  terms  had  convened  aft- 
er the  death  of  Edward  Hart,  and  that  the 
appointment  was  not  made  at  the  request  of 
Patrick  Hart,  who  had  not  waived  his  right 
to  be  appointed  the  administrator.  Appellee 
filed  a  demurrer  to  this  paragraph,  and  the 
court  rendered  a  written  opinion  in  passing 
upon  it,  which  is  filed  in  the  record,  in  which 
he  decided  that  the  settlement  was  not  a  bar 
to  this  action,  that  the  administrator  alone 
had  the  right  to  bring  such  actions  and  set- 
tle the  damages,  but  overruled  the  demur- 
rer because  of  the  later  allegations  contained 
therein  with  reference  to  the  illegal  appoint- 
ment of  appellant  as  administrator.  This 
opinion  wafi  delivered  by  a  Judge  other 
than  the  one  who  presided  at  the  trial  and 
made  the  order  which  we  have  copied  herein. 

The  record  does  not  show  whether  the  pre- 
siding Judge  at  the  trial  differed  from  the 
former  Judge  and  decided  that  the  settlement 
with  Patrick  Hart  was  a  bar  to  the  prosecu- 
tion of  this  action  or  not  There  Is  nothing 
in  the  record  with  reference  to  this  matter, 
or  with  reference  to  what  the  statement  of 
counsel  for  appellant  was  upon  which  the 
court  acted  In  dismissing  the  action.  If  that 
order  had  shown  that  the  court  dismissed  the 
action  because  it  considered  the  settlement 
with  Patrick  Hart  a  bar  to  this  proceeding, 
then  the  question  argued  by  counsel  on  this 
appeal  would  have  been  properly  presented; 
but  from  the  record  as  it  is  we  cannot  say 
that,  only  by  implication.  There  should  have 
been  a  bill  of  exceptions,  as  required  by  the 
Code,  informing  us  why  the  court  dismissed 
the  action,  and,  in  the  absence  of  this,  we 
must  presume  the  action  of  the  lower  court 
was  correct 

For  these  reasons,  the  Judgment  of  the 
lower  court  la  affirmed. 


EASTERN    KENinOCKY    TELEPHONE    & 

TELEGRAPH  CO.  v.  HARDWICK  et  al. 
(Court  of  Appeals  of  Kentucky.   Feb.  14,  1911.) 

Election  of  Rkvedieb  (I  7*)— Acts  Consti- 

TUTiKo  Election. 

Persons  who  furnished  a  telephone  com- 
pany money  to  construct  telephone  lines,  under 
an  agreement  that  they  were  to  receive  the  re- 
ceipts of  the  company  until  the  money  advanced 
by  them  was  repaid,  did  not,  by  brining  an 
action  for  damages  for  failure  of  the  company 
to  keep  its  'lines  in  repair,  and  by  failing  to 
attempt  to  collect  the  rent  or  tolls,  waive  their 
rights  to  the  receipts,  or  abandon  the  clauses 
of  the  contract  entitling  them  to  relief,  or 
waive  their  Ken  upon  the  property  given  by  a, 
provision  of  the  contract  in  case  ol  the  com- 
pan^s  failure  to  deliver  the  receipts  according 
to  the  terms  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  §  12;    Dec.  Dig.  |  7.*] 
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Appeal  from  Circuit  Court,  Powell  County. 

Action  by  J.  H.  Harflwlck  and  others 
against  the  Eastern  Kentucky  Telephone  & 
Telegraph  Gomxmny.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

John  D.  Atkinson  and  Henry  Watson,  for 
appellant.  C.  F.  Spoicer  and  B.  L.  Greene, 
for  appellees. 

CARROLL,  3.  This  la  the  second  appeal 
of  this  case.  The  opinion  on  the  former  ap- 
peal may  be  found  in  106  S.  W.  307,  32  Ky. 
Law  Rep.  582.  As  stated  in  that  opinion,  in 
March,  U906,  the  appellees  furnished  the 
money  to  construct  the  telephone  lines,  un- 
der an  a^eement  that  they  were  to  receive 
the  receipts  of  the  company  until  the  money 
advanced  by  them  was  repaid,  in  February, 
1907,  Hardwick  and  Fuller  brought  suit 
against  the  company  to  recover  the  money 
they  bad  advanced,  on  the  ground  that  the 
company  had  failed  to  properly  maintain  the 
telephone  lines,  and  had  permitted  them  to 
get  out  of  repair  to  snch  an  extent  as  to  de- 
stroy the  value  of  the  telephones,  with  the 
resnlt  that  Hardwick  and  Fuller  could  not 
collect  their  money  out  of  the  receipta  An 
Issue  was  made  upon  the  question  as  to 
whether  or  not  the  company  had  exercised 
ordinary  care  to  keep  Its  telephones  and 
lines  in  good  order,  and  upon  a  trial  a  judg- 
ment was  rendered  in  favor  of  Hardwick 
and  Fuller  for  the  amount  claimed. 

In  reversing  the  case  the  court  pitoceeded 
upon  the  theory  that,  as  Hardwick  and  Fuller 
bad  agreed  to  look  to  the  receipts  of  the  com- 
pany for  the  payment  of  their  debt,  they  were 
only  entitled  to  recover  In  that  action  the 
amount  they  had  been  damaged  by  the  fail- 
are  of  the  company  to  keep  its  lines  and 
telephones  in  such  condition  as  that  the  re- 
ceipts would  be  of  some  value,  and  said: 
"The  company  was  bound  to  Hardwick  and 
Fuller,  to  use  ordinary  care  to  keep  and 
maintain  its  telephones  and  lines  in  order; 
and,  if  it  failed  to  exercise  such  care,  it  Is 
liable  to  Hardwick  and  Fuller  for  t&e  dam- 
ages they  thereby  sustained.  The  measure 
of  damages  is  the  amount  that  the  rents 
were  reduced  by  reason  of  the  negligence 
of  the  company.  As  this  will  necessitate  an 
accounting  with  each  customer,  the  case 
should  be  transferred  to  equity  and  referred 
to  the  commissioner,  to  ascertain  what  re- 
dactions the  several  customers  were  entitled 
to  nnder  the  principles  we  have  Indicated; 
and  Judgment  should  be  rendered  against 
the  company  in  favor  of  Hardwick  and  E^il- 
ler  for  the  amount  of  the  deductions.  But 
no  deduction  wUl  be  allowed,  except  where 
the  company  failed  to  remedy  the  defect  In 
a  reasonable  time  after  it  had  notice  of  the 
trouble.  •  •  •  The  sum  recovered  here- 
in by  plaintiffs  must  stand  as  a  credit  on 
their  debt  and  Interest." 

Upon  a  return  of  the  case,  and  at  the 
Marcli  term,  190S,  of  the  Powell  dreult  court, 


Hardwick  and  Fuller  filed  a  supplemental 
petition,  in  which  they  stated  that  the  com- 
pany had,  after  the  Institution  of  the  origi- 
nal action,  placed  their  telephone  lines  in 
good  repair,  and  had  proceeded  to  and  did 
collect  all  the  rents  and  tolls  that  bad  ac- 
crued on  the  lines  since  the  institution  of 
that  .action,  which  amounted  to  something 
like  the  sum  of  $1,000,  and  that  it  refused 
to  turn  this  money  over  to  them,  or  to  apply 
it  to  the  payment  of  their  debt  The  com- 
pany admitted  that  It  had  collected  (454.90, 
and  on  March  26,  1908,  a  judgment  was 
rendered  in  favor  of  Hardwick  and  Fuller 
for  this  amount,  and  the  cause  was  referred 
to  the  commissioner,  to  ascertain  and  re- 
port the  amount  lost  by  reason  of  the  com- 
pany permitting  its  lines  and  telephones  to 
remain  out  of  repair,  and  the  amount  that 
should  have  been  earned.  At  the  June  term, 
1908,  the  commissioner  reported  that  the 
amount  that  bad  been  or  should  have  been 
collected  by  the  company  was  $968.65. 

Thereupon  Hardwick  and  Fuller  filed  a 
supplemental  petition,  seeking  to  recover  the 
full  amount  of  their  debt,  and  to  enforce 
the  lien  against  the  lines  as  provided  in  the 
contract,  which  stipulated  that  "it  is  under- 
stood that  the  line  built,  with  all  its  equip- 
ment, is  to  belong  to  first  i>arty  (telephone 
company)  absolutely,  second  party  (Hard- 
wick and  Fuller)  owning  nothing  in  same, 
unless,  however,  they  should  fall  upon  de- 
mand, or  within  a  reasonable  time  after 
demand,  to  deliver  to  said  Hardwick  and 
Fuller  said  receipts  for  said  payment  of 
rents  and  tolls  as  above  named,  in  which 
event  they  may  have  a  prior  lien,  and  may 
assert  said  Hen  In  any  court  in  Powell  coun- 
ty upon  that  part  of  the  telephone  system 
built  above  the  river  towards  Stanton."  Un- 
der the  supplemental  pleadings  filed,  and 
after  receiving  the  report  of  the  commission- 
er and  hearing  the  evidence  introduced,  the 
court  rendered  a  judgment  against  the  com- 
pany for  the  full  amount  of  the  debt,  with 
Interest  thereon,  to  be  credited  by  the 
amount  paid.  It  was  further  adjudged  that 
Hardwick  and  Fuller  had  by  the  terms  of 
the  contract  a  lien,'  and  It  was  ordered  that 
the  Hen  be  enforced,  and  that  the  property 
upon  which  the  lien  existed  be  sold  to  sat- 
isfy the  balance  due  on  the  debt 

The  company  complains  of  this  Judgment 
upon  the  ground  that  Hardwick  and  Fuller 
by  the  Institution  of  their  action  waived  the 
right  to  the  receipts,  and,  furthermore,  that 
by  their  failure  to  attempt  to  collect  any  of 
the  rents  or  tolls  they  abandoned  the  clauses 
of  the  contract  entitling  them  to  relief,  and 
that  by  their  election  to  sue  for  a  breach 
of  the  contract  and  their  refusal  to  collect 
the  receipts  they  had  elected  to  waive  their 
lien  apon  the  property. 

There  is  no  merit  in  any  of  these  conten- 
tions. The  substance  of  the  agreement  be- 
tween the  parties  was  that  the  company 
should  keep  its  lines   in  good  order,  and 
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that  ont  of  tbe  receipts  Hardwlck  and  Ful- 
ler should  be  repaid  the  amount  advanced 
by  tbem  and  ~  that  upon  the  failure  of  the 
company  to  keep  its  lines  in  good  order, 
or  to  deliver  to  Hardwlck  and  Paller  tbe 
receipts,  they  should  have  a  Hen  npon  tbe 
property.  As  the  company  committed  a 
breach  of  its  contract  in  failing  to  keep  its 
lines  in  good  order,  and  in  falling  to  turn 
over  the  receipts  to  Hardwlck  and  Fuller, 
they  had  the  right  to  bring  a  suit  for  the 
full  amount  of  their  debt,  and  enforce  their 
lien  upon  the  property. 

This   relief   the  court  granted,  and  tbe 
judgment  is  affirmed. 


CONLBT  et  al.     v.   FAIRCHILD. 
(Court  of  Appeals  of  Kentucky.  Feb.  14,  1911.) 

1.  Basements  (|  18*)  —  Gbbatior  —  Wats  of 
Nbcesbttt. 

Where,  on  the  purchase  of  land  from  which 
there  was  no  paaaway  to  the  public  road  except 
over  the  grantor's  land,  tbe  purchaser  moved 
on  the  land,  and  used  the  passway  before  a 
deed  was  made,  at  which  time  a  contract  was 
executed  whereby  the  grantor  gave  the  grantee 
a  passway  so  long  as  he  should  remain  the 
owner  of  the  land  over  which  the  passway  lay, 
tbe  grantee  was  entitled  to  continue  his  use  of 
the  passway  after  the  death  of  tbe  grantor. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  |  50;   Dec.  Dig.  {  18.«] 

2.  Easekents  (I   18*)— Cbeation— Gbant. 

A  grantee  of  land  acquires  title  as  appur- 
tenant thereto  to  a  way  of  necessity  over  ad- 
Joining  land  owned  by  tbe  grantor,  though  it 
Is  not  named  in  the  conveyance,  and  whether 
the  grantee  has  another  outlet  or  not. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  f  53;   Dec.  Dig.  1 1&*] 

Appeal  from  Circuit  Court,  Magoffin  County. 

Suit  by  Samuel  Falrcbild  against  Sarah 
Conley  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

McGnire  &  HcOulre,  R.  H.  Cooper,  and 
J.  H.  Sublett,  for  appellants.  John  H.  Gard- 
ner, for  appellee. 

LASSINO,  J.  This  appeal  involves  the 
right  of  appellee  to  a  passway  over  tbe  lands 
of  appellant  Appellant's  father  was  the 
owner  of  a  large  body  of  land  in  Magoffin 
county,  Ky.,  and  some  time  prior  to  1883 
sold  off  a  small  tract  to  one  Ezekiel  Gullet 
In  1883  he  sold,  by  title  bond,  another  tract 
to  John  E^irchlld,  father  of  appellee,  and 
still  another  tract  to  appellee  in  tbe  same 
year.  Appellee  purchased  of  his  father  the 
lands  for  which  he  held  a  title  bond  from  ap- 
pellant's father,  and  In  April,  1884,  received 
a  deed  for  tbe  land  which  he  and  his  father 
bad  purchased  from  Louis  P.  Conley,  the 
father  of  appellant  At  the  same  time  that 
the  deed  was  executed,  tbe  following  writing 
was  executed  by  Louis  P.  Conley  and  bis 
wife,  and  delivered  to  John  Falrcbild:  "For 
a  good  and  valuable  consideration,  to  wit, 


ten  dollars,  In  price  of  land  this  day  con- 
veyed to  Samuel  W.  Falrcbild,  I  hereby 
agree  and  bind  myself  to  give  said  Falrcbild 
a  passway  over  my  lands  that  is  a  good  way 
for  a  wagon  road  leading  from  the  land  this 
day  conveyed  to  said  Falrcbild  by  me  and 
my  wife  to  Licking  River ;  that  is  so  long  as 
I  remain  the  owner  of  mid  land  said  way 
to  be  open  to  said  Falrcbild  at  his  pleasure 
and  without  stop  or  hindrance  on  my  part 
Witness  my  hand  this  19tfa  April,  1884.  U 
P.  Conley,  Sarah  Conley."  The  passway  de- 
scribed In  the  pleadings  was  used  without 
objection  until  the  death  of  Louis  P.  Conley, 
when  appellant,  having  become  tbe  owner  of 
a  portion  of  the  land  over  which  the  pass- 
way  run,  attempted  to  close  it  The  effort 
brought  on  a  lawsuit  of  which  this  appeal 
is  the  offspring.  The  evidence  shows  that 
Gullet  had  no  other  passway  from  his  pur- 
chase to  the  public  road  except  over  the 
lands  of  appellant's  father,  and  that  he  used 
the  passway  in  dispute,  along  with  appellee, 
as  long  as  he  owned  the  land.  Appellee 
bought  Gullet's  land,  and  relies  upon  and 
claims  said  passway  as  an  appurtenance  to 
tbe  Gullet  land;  and  be  also  pleads  that 
when  be  contracted  for  his  own  land  in  1883 
there  was  no  other  passway  from  It  to  tbe 
public  road  except  over  the  land  of  appel- 
lant's father,  and  that  this  sale  to  him  car- 
ried with  it  a  right  to  go  to  and  from  it  to 
the  public  road. 

The  chancellor  held  In  favor  of  appellee, 
and  adjudged  him  entitled  to  tbe  passway. 
We  are  of  opinion  that  this  Judgment  was 
right  for  the  twofold  reason:  First  because 
tbe  evidence  shows  that  before  tbe  deed  was 
made  to  appellee,  he  bad  moved  upon  his 
purchase  and  was  using  the  passway  in  ques- 
tion, not  under  any  written  contract  but  un- 
der his  agreement  of  purchase  that  It  belong- 
ed to  him  as  an  outlet  to  bis  land ;  and,  sec- 
ond, because  it  passed  with  the  Gullet  land 
to  the  appellee.  It  will  not  do  to  say  that 
a  right  or  appurtenance  which  belonged  to 
GuUet'i^  land  did  not  pass  with  its  convey- 
ance because  not  especially  set  out  or  named 
in  the  conveyance.  Tbe  true  rule  would  seem 
to  be  that  it  did  pass  unless  expressly  re- 
served. Appellee  knew  that  the  passway 
belonged  to  the  Gullet  land  and  was  for  its 
use,  and  tbe  knowledge  of  its  existence  may 
have  induced  him  to  buy  it  or  i>ay  more  for 
it  than  he  would  otherwise  have  been  will- 
ing to  pay.  The  fact  that  appellee  had 
another  outlet  or  outlets  cannot  militate 
against  his  right  to  this  one,  and  we  have 
not  considered  the  evidence  as  to  tbe  avail- 
ability or  suitability  of  other  outlets.  The 
decided  weight  of  ttie  evidence  supports  ap- 
pellee's contention  that  the  writing  relied 
upon  by  appellant  was  not  executed  to  him, 
or  at  his  request  but  to  his  father,  without 
his  knowledge. 

On  tbe  whole  case,  considering  'the  tact 
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that  appellant's  father  owned  all  of  this 
land,  to  which  there  was  no  good  outlet.  If 
any  at  all,  and  that,  before  the  execntlon  of 
the  writing  reUed  upon  by  appellant,  the  ap- 
pellee and  hla  vendor,  Gullet,  were  using  this 
passway  to  their  land  as  a  matter  of  right, 
we  are  of  opinion  that  the  writing  which 
was  ezacnted  under  the  circnmstances  set 
out  In  the  evidence  cannot  In  any  way 
abridge  the  rights  of  appellee  to  the  uSe  of 
said  passway. 
Judgment  affirmed. 


CHBSAPEAKB  ft  O.  RT.  00.  t.  SETiSOR. 
(Court  of  Appeals  of  Kentucky.   Feb.  10,  1911.) 

1.  Cabbiebs  (i  353*)— Tbesfabsebs. 

One  who  boards  a  train  after  the  oonduc- 
tor  lias  rightfully  refused  to  carry  him  because 
ot  his  intoxication  may  be  ejected,  though  he 
has  a  tidcet. 

VEi.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  1415;    Dec.  Dig.  {  353.*] 

2.  CaBBIEBS  ({  236*)— DlSORDBBLT  Pebbono— 

Duty  to  Receive. 

A  carrier  need  not  receive  as  a  passenger 
one  who  is  intoxicated  or  otherwise  in  an  im- 
proper condition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {i  968-972;  Dec.  Dig.  |  238.*] 

3.  CaBBIEBS    (I   236*)— DlBOBDEBtT   PKB80N&— 

SxATirroBT  PBoviaioN— Effect. 

Ky.  St  {  806  (Russell's  St  S  5350),  pro- 
viding for  punishment  and  ejection  of  disorderly 
passengers,  was  enacted  for  the  protection  of 
the  carrier,  and  applies  only  to  persons  re- 
ceived on  a  train,  ana  does  not  change  the  com- 
mon-law rule  as  to  what  passengers  carriers 
most  receive. 

[£M.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  St  968-972;    Dec  Dig.  f  236.*] 

Appeal  from  drcult  conrt,  Lewis  County. 

Action  by  M.  D.  Sdsor  against  the  Chesa- 
peake &  Ohio  Railway  Company.  Judgment 
for  plalntifr,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Worthlngton,  Cochran  &  Browning,  for  ap- 
pellant A.  D.  Cole  and  Jno.  Ei  Littleton,  for 
appellee. 

BOBSON,  C.  J.  M.  D.  Selsor  brought 
this  suit  against  the  Chesapeake  &  Ohio  Rail- 
way Company,  charging  that  he  bought  a 
ticket  at  Vanceborg,  Ky.,  to  go  to  South 
Portsmouth,  Ky.,  on  April  3, 1910,  that  he  got 
on  board  the  regular  passenger  train  to  go 
to  South  Portsmouth,  and  that  the  conductor 
stopped  the  train  and  ejected  him  from  It 
An  answer  was  filed  by  the  defendant  put- 
ting in  issue  the  allegations  of  the  petition, 
and  pleading  affirmatively  facts  to  warrant 
his  Section  from  the  train.  On  a  bearing  of 
the  case  there  was  a  verdict  and  Judgment 
in  his  favor  for  the  sum  of  $200.  The  rail- 
road company  appeals. 

The  facts  in  the  case  are  few  and  simple, 
and  there  Is  little  conflict  In  the  evidence: 
The  plaintiff  bought  his  ticket  from  the  tick- 


et agent,  and,  when  the  train  came,  started 
to  get  on  the  train.  The  conductor  saw  him, 
and  told  him  not  to  get  on  the  train,  that 
he  would  not  carry  him.  He  then  went  up 
to  the  smoker  and  got  on  the  car,  when  the 
brakeman  saw  him,  stopped  the  train,  and 
put  him  off.  The  conductor  testified  that  he 
told  him  not  to  get  on  the  train,  that  he 
could  not  carry  him  because  he  was  in  a 
very  drunken  condition,  and  a  young  man 
was  leading  him.  Other  witnesses  say  that 
he  was  staggering  drunk  or  helplessly  in- 
toxicated, while  others  say  that  he  was 
drluking,  but  not  boisterous,  and  was  able 
to  walk.  On  this  evidence  the  court  gave 
the  Jury  these  instructions: 

"(1)  The  Jury  are  Instructed  that  if  they 
shall  believe  from  the  evidence  that  the 
plaintiff,  M.  D.  Selsor,  purchased  from  the 
agent  of  defendant  at  Vanceburg,  Ky.,  a 
ticket  over  the  defendant's  railroad  from 
said  point  to  Portsmouth  on  April  3,  1910, 
and  offered  to  become  a  passenger  on  de- 
fendant's train,  on  the  said  day  on  the  ticket 
80  purchased,  and  the  defendant  refused  to 
accept  him  as  a  passenger,  and  expelled  him 
from  the  train  after  he  had  entered  thereon 
for  the  purpose  of  becoming  a  passenger, 
then  the  law  is  for  the  plaintiff,  and  the 
Jury  will  find  for  blm  such  a  sum  of  money 
as  will  fairly  and  reasonably  compensate 
plaintiff  for  humiliation  or  mortification,  if 
any,  to  which  he  may  have  been  subjected 
by  reason  of  his  being  removed  from  the 
train,  not ,  exceeding,  however,  the  sum  of 
$2,000,  the  amount  claimed  in  the  petition. 
But,  if  the  Jury  shall  believe  from  the  evi- 
dence as  indicated  In  instrnctlon  No.  2,  they 
will  find  for  defendant,  although  they  may 
believe  the  plaintiff  was  expelled  from  de- 
fendant's train  or  refused  passage  thereon 
as  indicated  in  this  instruction. 

"(2)  The  Jury  are  instructed  tliat  it  is  a 
public  offense  for  any  person  while  riding 
on  a  passenger  train  in  this  state  to  be  drunk 
thereon  to  the  annoyance  of  other  passen- 
gers on  said  train,  and  It  is  the  right  and 
duty  of  the  conductor  in  charge  of  a  train 
upon  which  such  offense  Is  committed  either 
to  put  the  person  so  offending  off  the  train, 
or  to  give  notice  of  such  offense  to  some 
peace  officer  at  the  first  stopping  place  where 
anjr  such  peace  officer  may  be,  and  it  is  the 
duty  of  such  peace  officer  when  so  notified 
by  snch  conductor  to  arrest  such  offender, 
and  carry  him  to  the  most  convenient  mag- 
istrate of  the  county  in  which  the  arrest  is 
made,  and  in  expelling  the  offender  from  the 
train  the  conductor  has  the  right  to  use  such 
force  as  is  reasonably  necessary  therefor, 
if  the  conviction  be  forcibly  resisted.  And  if 
the  Jury  shall  believe  from  the  evidence  that 
the  plaintiff,  M.  D.  Selsor,  at  the  time  and 
upon  the  occasion  when  he  was  expelled 
from  the  defendant's  passenger  train  on  April 
3,  1910,  mentioned  in  the  evidence,  if  be  was 
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so  expelled  therefrom,  was  Intoxicated  to 
such  an  extent  as  to  be  an  annoyance  or  of- 
fensive to  passengers  on  the  train,  then  the 
defendant  had  the  right  to  refuse  to  accept 
the  plaintiff  as  a  passenger  on  its  train,  and 
to  expel  him  from  the  train  if  he  got  on  same 
in  such  condition,  and  if  plaintiff  was  In  the 
condition  aforesaid,  and  was  expelled  from 
defendant's  train  for  that  reason,  the  law  Is 
for  the  defendant,  and  the  Jury  will  so  find." 
It  is  undisputed  In  the  evidence  that  the 
conductor  told  the  plalntlfF  not  to  get  on  the 
train,  that  he  could  not  carry  him,  and  that 
the  plaintiff  after  he  was  so  told  by  the  con- 
ductor, in  violation  of  the  conductor's  in- 
structions, went  upon  the  car.  When  he  so 
went  upon  the  car,  although  he  bad  a  ticket, 
he  was  a  trespasser,  If  the  conductor  was 
right  In  refusing  to  carry  him,  and  in  this 
event  he  cannot  recover  anything  for  his 
ejection  from  the  train.  The  carrier  was  not 
obliged  to  receive  the  plaintiff  as  a  passenger 
on  its  train  If  he  was  drunk,  although  he 
had  bought  a  ticket  Persons  who  are  not 
in  a  proper  condition  to  be  received  on  the 
train  may  be  refused  admittance  by  the  car- 
rier. Section  806,  Ky.  St.  (Eussell's  St  ! 
6350),  applies  to  passengers  who  have  been 
received  on  the  train.  It  has  no  application 
to  persons  who  present  themselves  to  be  re- 
ceived. The  statute  was  Intended  for  the 
protection  of  the  carrier,  and  not  to  change 
the  common-law  rule  as  to  what  persons  the 
carrier  is  bound  to  receive.  The  case  of  G. 
&  O.  R.  R.  Co.  V.  Crank,  128  Ky.  329,  108  S. 
W.  276,  16  L.  R.  A.  (N.  S.)  197,  is  not  like 
this  case.  There  the  passenger  was  on  the 
train.  He  had  been  accepted  as  a  passenger, 
and  was  ejected  from  the  train  while  on  his 
journey.  Section  806,  Ky.  St,  is  as  follows: 
"If  any  person  while  riding  on  a  passenger 
or  other  train,  shall,  in  the  hearing  or  pres- 
ence of  other  passengers,  and  to  their  an- 
noyance, use  or  ptter  obscene  or  profane 
language,  or  behave  In  a  boisterous  or  riotous 
manner,  or  obtain,  or  attempt  to  obtain 
money  or  property  from  any  passenger  by 
any  game  or  device,  he  shall  be  fined  for 
each  offense  not  less  than  twenty-five  nor 
more  than  one  hundred  dollars,  or  Imprison- 
ed in  the  county  Jail  not  less  than  ten  nor 
more  than  fifty  days,  or  both  so  fined  and 
imprisoned;  and  it  shall  be  the  duty  of  the 
conductor  In  charge  of  any  train  upon  which 
there  is  a  person  who  has  violated  the  pro- 
visions of  this  section  either  to  put  such 
person  off  the  train,  or  to  give  notice  of 
such  violation  to  some  peace  officer  at  the 
first  stopping  place  where  any  such  officer 
may  be."  The  statute  was  applicable  In  the 
Crank  Case,  but  it  has  no  application  here. 
The  question  here  Is  simply:  Did  the  con- 
ductor have  the  right  to  refuse  to  receive 
the  plaintiff  as  a  passenger  on  the  train? 
Louisville,  etc.,  R.  R  Co.  v.  McNally,  105  S. 
W.  124>  31  Ky.  Law  Rep.  1357,  Is  on  all 
fours  with  this  case.    There  it  was  held  that 


the  court  should  instruct  the  Jury  that  if 
the  plaintiff,  when  he  offered  to  get  on  the 
tratu,  was  so  far  intoxicated  as  to  affect 
his  conduct,  the  conductor  had  a  right  to 
refuse  to  receive  him  on  the  car,  and  the 
Jury  should  find  for  the  defendant  In  lieu 
of  the  Instructions  given,  the  court  should 
have  Instructed  the  Jury  as  above  Indicated. 
Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


ILLINOIS  CENT.   R.  00.  t.  HURT  et  ux. 
(Court  of  Appeals  of  Kentucky.  Feb.  10,  1911.) 

1.  Carriers  (J  318*)— Injury  to  Passengers 
—Evidence— SuFTiciENCY, 

Evidence  held  to  sustain  a  finding  that  n 
female  passenger  was  injured  in  alighting  from 
a  moving  train. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1314;   Dec.  Dig.  f  3ia*] 

2.  Carriers  (|  318*)— Injury  to  Passengers 
— Pboximatb  Cause. 

That  a  passenger  strained  in  alighting 
from  a  moving  train  began  suffering  immediate- 
ly, and  after  continuous  pain  for  several  day? 
miscarried,  warrants  a  finding  that  the  strain 
proximately  caused  the  miscarriage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  {  3ia*] 

3.  Appeai.  and  Error  (g  1068*)— Harmless 

ElBROa— I NSTRUCTIONS. 

Error  in   authorizing  recovery  for  perma- 
nent personal  injury  was  harmless  where  the 
award  was  only  sumcient  to  cover  pain  suffered. 
[Ekl.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  EHg.  }  4228;    Dec.  Dig.  f  IOCS.*] 

Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  James  Hurt  and  wife  against 
the  Illinois  Central  Railroad  Company. 
Judgment  for  plalntUCs,  and  defendant  ap- 
peals.   Affirmed. 

H.  P.  Taylor,  Blewett  Lee,  O.  L.  Sivley, 
and  Trabue,  Doolan  &  Cox,  for  appellant 
Heavrln  and  Woodward,  for  appellees. 

CLAT,  G.  James  Hurt  and  Louell6n  Hurt 
are  husband  and  wife.  They  brought  this 
action  to  recover  damages  for  personal  in- 
juries which  they  charged  Louellen  Hurt 
sustained  through  the  negligence  of  appel- 
lant, Illinois  Central  Railroad  Company. 
The  Jury  returned  a  verdict  in  their  favor 
for  $600,  and  the  railroad  company  appeals. 

Three  grounds  are  relied  upon  for  re- 
versal: (1)  Error  of  the  trial  court  In  fall- 
ing to  award  the  appellant  a  peremptory. 
(2)  The  verdict  was  flagrantly  against  the 
evidence.  (3)  Error  in  the  court's  Instruc- 
tions in  permitting  a  recovery  for  permanent 
injury. 

On  December  12,  1909,  Louellen  Hurt  to- 
gether with  her  husband,  James  Hurt,  M. 
V.  Hurt,  and  William  Ingram,  boarded  ap- 
pellant's train  at  Rockport  for  the  purpose 
of  going  to  McHenry.  The  train  stopped  at 
McHenry.  There  were  several  passengers 
for  that  point,  some  of  whom  got  off,  but 
before  all   the  passengers  alighted  several 
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Others  boarded  the  train.  Tbelr  coming 
into  the  car  delayed  Mrs.  Hurt  When  she 
reached  the  etepa,  the  train  was  in  motion. 
She  claims  that  she  walked  to  the  steps  as 
fast  as  she  could.  She  describes  the  man- 
ner in  which  she  got  off  as  follows:  "The 
condactor  Just  barely  caught  my  arm  here, 
and,  when  I  bit  the  ground,  I  went  back 
this  way,  and  I  straightened  on  up,  and 
Mr.  Ingram  says  to  me,  'Did  tbey  hurt  you?' 
He  boarded  with  us  a  long  time,  and  he 
said  to  me,  'Did  they  hurt  you?'  and  I  said, 
'No,  sir.' "  Before  she  got  home,  her  side 
began  hurting  her.  Her  ankle  also  pained 
her.  In  a  day  or  two  she  sent  for  a  physi- 
cian, who  visited  her  a  few  times.  On 
December  29th  she  had  a  miscarriage.  Her 
physician  testified  that  she  showed  symptoms 
of  a  miscarriage  which  might  have  resulted 
from  a  fall  or  a  jerk.  She  had  suffered  a 
miscarriage  once  before.  After  the  injury 
she  was  unable  to  do  any  work,  and  was 
not  able  to  work  at  the  time  of  the  trial. 
The  witnesses  M.  V.  Hurt  and  William  In- 
gram testified  that  Mrs.  Hurt  was  Jerked 
backward  when  she  alighted  from  the  train. 
FlTe  trainmen,  Including  the  auditor  and 
others,  and  one  other  witness  testified  that 
Mrs.  Hurt  was  assisted  in  getting  off  by  the 
condactor  and  brakeman;  that  the  train 
at  the  time  was  moving  very  slowly,  If  at 
all;  and  that  Mrs.  Hurt  was  gently  lowered 
to  the  platform.  Mrs.  Agnes  Hurt,  the  moth- 
er-in-law of  Louellen  Hurt,  stated  on  cross- 
examination  that  Lonellen  Hurt  said  to  her, 
"They  lifted  her  off  the  platform  Just  as 
easy."  Two  physicians  who  testified  for 
appellant  stated  that  90  per  cent,  of  the 
women  who  had  once  misaarried  would  mis- 
carry again;  that  appellee's  mishap  may 
have  occurred  from  any  of  her  exertions 
during  the  day  with  as  much  probability 
as  from  alighting  from  the  train. 

It  is  earnestly  Insisted  by  appellant  that 
Mrs.  Hurt's  own  account  of  the  manner  in 
wlilcb  she  was  taken  off  the  train  does  not 
show  that  she  was  jerked  or  thrown,  and 
tltat,  when  she  testified  to  the  fact  of  njis- 
carrlage  as  a  result  of  her  alighting  from 
tlie  train,  she  simply  stated  a  conclusion, 
and  no  facts  upon  which  to  base  it.  While 
It  Is  tme  that  she  did  not  state  that  she 
was  Jerked  or  thrown,  she  says,  "And,  when 
I  hit  the  ground,  I  went  back  this  way,  and 
I  straightened  on  up."  Her  language  shows 
that  she  Indicated  to  the  Jury  how  she 
went  back  and  how  she  straightened  up. 
Furthermore,  the  very  fact  that  one  of  the 
parties  present  asked  her  if  she  was  hurt 
would  indicate  that  there  was  something 
connected  with  the  way  in  which  she  got 
off  from  which  it  might  be  Inferred  that  she 
was  hurt.  Her  two  witnesses  stated  that 
she  was  thrown  or  Jerked  back.  Any  one 
who  has  bad  any  experience  in  assisting  a 
woman  in  alighting  from   a  moving  train 


will  be  inclined  to  believe  this  statement. 
While  numerically  considered,  the  weight  of 
the  evidence  Is  to  the  effect  that  Mrs.  Hurt 
was  gently  lowered  to  the  platform,  when 
we  consider  Mrs.  Hurt's  evidence  and  that 
of  her  witnesses  in  connection  with  the  at- 
tending circumstances  we  cannot  say  either 
that  there  was  no  evidence  that  she  was 
Jerked,  or  that  the  finding  of  the  Jury  oiioa 
that  question  was  flagrantly  against  the  evi- 
dence. We  also  conclude  that  inasmuch  as 
she  began  experienciag  pain  immediately 
after  she  got  off  the  train,  which  continued 
for  several  days,  and  that  she  then  suffered 
a  miscarriage,  the  Jury  was  authorized  to 
find  from  the  evidence  that  the  miscarriage 
was  the  natural  and  proximate  result  of  the 
shock  she  experienced  when  she  alighted 
from  the  train,  in  spite  of  appellant's  evi- 
dence to  the  effect  that  she  had  theretofore 
miscarried,  and  would  probably  miscarry 
again,  and  that  the  miscarriage  might  have 
resulted  from  some  other  cause. 

As  the  Jury  awarded  appellee  only  $600, 
It  is  perfectly  apparent  that  they  allowed  her 
nothlug  for  permanent  injury.  The  amount 
awarded  was  no  more  than  sufficient  to 
compensate  her  for  the  mental  and  physical 
suffering  incident  to  the  miscarriage.  That 
being  true,  appellant's  substantial  rights 
were  not  prejudiced  by  the  Instruction  which 
authorized  a  recovery  for  permanent  injury. 

Judgment  affirmed. 


RECOIUS  ▼.  WEBER  et  aLt 
<Court  of  Appeals  of  Kentucky.    Feb.  9,  1911.) 
Dedication  (g  18*)— Alleys. 

An  owner  of  land  fronting  on  a  street  di- 
vided it  into  lots  fronting  on  the  street,  leaving 
a  10-foot  alley  in  the  rear.  He  conveyed  the 
lots  with  the  understanding  that  the  alley  was 
for  the  common  benefit  of  all  purchaaers.  A 
deed  to  a  purchaser  made  subsequent  to  a  sale 
of  some  of  the  lots  referred  to  the  alley  as  hav- 
ing been  established  for  the  use  of  the  property 
owners  abutting  thereon.  Beld,  that  the  alley 
was  dedicated  for  the  use  of  the  owners  of  the 
lots,  and  one  of  them  could  not  obstruct  it  by 
the  erection  of  buildings. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  SI  83-36;    Dec.  Dig.  i  1S.»] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  Louisa  Weber  and  another 
against  Frank  Beccius.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.     Affirmed. 

B.  F.  Gardner,  for  appellant  Lee  Hamil- 
ton, for  appellees. 

LASSING,  J.  One  Alexander  Cassella  was 
the  owner  of  a  lot  or  parcel  of  ground  in 
Louisville,  Ky.,  on  the  corner  of  Garland 
avenue  and  Twenty-Eighth  street,  fronting 
150  feet  on  Garland  avenue  by  200  feet  on 
Twenty-Eighth  street  For  the  purpose  of 
effecting  a  sale  of  it,  he  caused  this  parcel 
of  ground  to  be  cut  up  into  seven  lots,  each 
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fronting  on  Twenty-Eighth  street,  five  of 
them  having  a  frontage  of  30  feet  each  and 
two  25  feet  each.  An  alley  or  paasway,  10 
feet  In  width,  wag  cnt  off  of  the  back  end 
of  these  lots,  bo  that  each  was  140  feet  In 
depth.  The  appellant,  Recdus,  bought  the 
two  25-foot  lots,  and  the  appellees  the  other 
lots.  Recclns  built,  or  caused  to  be  built,  a 
stable  or  shed  on  the  the  passway  or  alley 
In  the  rear  of  his  lots,  and  thus  closed  It  to 
the  use  of  the  other  owners.  To  compel  him 
to  remove  the  building  and  open  the  pass- 
way,  this  suit  was  brought. 

His  deeds  call  for  a  lot  50  feet  on  Twenty- 
Eighth  street  by  140  feet  deep.  It  Is  not 
claimed  for  him  that  any  part  of  this  alley 
Is  covered  by  his  deeds;  but  he  seems  to 
rest  bis  right  to  bold  and  use  It  on  the  the- 
ory that  It  has  not  been  dedicated  to  and  ac- 
cepted by  the  city,  and  that,  therefore,  no 
one  but  his  vendor  can  maintain  such  a  suit. 
When  appellant  bought  his  lots,  he  was  ad- 
vised of  the  existence  of  this  passway.  Cas- 
sella  told  him  of  It.  His  deed  called  for  It. 
All  the  owners,  Including  appellant,  bought 
with  the  understanding  that  the  alley  or 
passway  was  retained  for  their  common  use. 
The  deed  to  appellee  Hofmelster,  made  some 
years  after  appellant's  deed.  In  describing 
the  property  conveyed,  refers  to  this  alley  In 
the  following  lang^uage:  "Thence  southward- 
ly along  said  line  of  28th  street  30  feet,  and 
extending  back  westwardly,  of  that  width 
throughout  between  lines  parallel  with  Gar- 
land avenue,  140  feet  to  a  private  alley  10 
feet  wide,  heretofore  established  by  first 
party  for  the  use  and  benefit  of  the  proper- 
ty owners  abutting  thereon."  This  language 
so  plainly  shows  a  dedication  of  this  alley 
for  the  use  and  benefit  of  the  lot  owners 
that  further  comment  Is  deemed  unneces- 
sary. The  grantee  Cassella  could  not  deny 
Its  dedication  if  he  would. 

A  question  similar  to  that  here  presented 
was  before  this  cour(  in  the  case  of  Alex- 
ander V.  Tebeau,  132  Ky,  487,  116  S.  W. 
356,  and  the  court  held,  on  facts  no  stronger 
than  those  here  presented,  that  they  were 
sufficient  to  show  a  dedication  of  the  alley 
to  a  public  purpose.  The  case  of  Brlzsalaro 
V.  Senour,  82  Ky.  353,  relied  upon  by  appel- 
lant, is  not  in  point  The  facts  are  entirely 
dissimilar. 

Viewed  from  any  standpoint,  the  Judg- 
ment of  the  lower  court  was  right;  and  It 
Is  therefore  affirmed. 


COURTNEY  SHOE  CO.  v.  B.  W.  CURD  & 

SON. 
(Court  of  Appeals  of  Kentucky.   Feb.  14,  1911.) 

1.  Evidence    (§    448*)— Writihq — Exfiaita- 
TION  BY  Pabol. 

Where  a  postal  card  was  sent  by  a  seller 
to  a  buyer  acknowledging  receipt  of  an  order 
and   promising   prompt   and   carefnl   attention. 


parol  evidence  was  inadmissible  to  explain  the 
same. 

[Ed.  Note.— For  other  cases,  see  SJvidence, 
Dec.  Dig.  i  448.*] 

2.  Sai.es    ({    23*)— AooEFTANOB— Receipt    of 

OBDEB— ACKN0WI.KDOMENI — EFFECT. 

Plaintiff,  a  drummer,  secured  an  order  from 
defendants  for  certain  stock  shoes,  and  also  for 
sample  shoes  at  a  large  discount  in  the  price. 
Plaintiff  sent  defendant  a  postal  card  acknowl- 
edging receipt  of  the  order,  and  stating  that  it 
would  receive  "our  prompt  and  careful  atten- 
tion." A  few  days  later,  plaintiff  wrote  defend- 
ants a  letter  rejecting  so  much  of  the  order  as 
provided  for  sample  shoes,  stating  that  the  drum- 
mer bad  no  authority  to  sell  the  samples.  HeU. 
that  the  postal  card  was  a  mere  acknowledg- 
ment of  the  receipt  of  the  order  and  a  promise 
that  it  should  receive  attention,  and  did  not 
constitute  an  acceptance  of  the  order. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  i  46;    Dec.  Dig.  {  23.*] 

Appeal  from  Circuit  Court  Barren  County. 

Action  by  the  Courtney  Shoe  Company 
against  E.  W.  Curd  &  Son.  Judgment  on  a 
verdict  in  favor  of  defendant  on  a  counter- 
claim, and  plaintiff  appeals.  Reversed  and 
remanded. 

W.  R.  Gardner  and  Gardner  &  Jones,  for 
appellant  V.  H.  Baird  and  Baird,  Richard- 
son &  Summers,  for  appellee. 

HOBSON,  C.  J.  The  Courtney  Shoe  Com- 
pany is  a  wholesale  house  doing  business  in 
St  Louis,  Mo.  E.  W.  Curd  &  Son  are  mer- 
chants doing  business  at  Cave  City,  Ky.  On 
August  22,  1909,  Curd  &  Son  gave  W.  B. 
Yater,  a  traveling  salesman  of  the  Courtney 
Shoe  Company,  two  orders,  one  for  stock 
shoes  amounting  to  $49.15,  the  other  for 
sample  shoes  amounting  to  $1,772.36;  both 
to  be  shipped  as  soon  as  it  could.  The  order 
though  made  on  the  22d,  was  dated  the  2l8t 
as  the  22d  was  Sunday.  It  was  mailed  to 
the  house  by  the  drummer,  reaching  the 
house  on  August  23d;  the  house  then  wrote 
Curd  &  Son  the  following  card:  "St  Louis, 
Mo.  August  23, 1909.  Dear  Sirs:  Your  order 
of  8/21—09  to  our  Mr.  Yater  Is  at  hand  and 
win  receive  our  prompt  and  careful  atten- 
tion. Thanking  you  for  same,  and  bopins 
to  merit  your  future  favors,  we  are.  Yours 
truly.  The  Courtney  Shoe  Co."  On  August 
3l8t  the  Courtney  Shoe  Company  wrote  Curd 
&  Son  a  letter  in  which  they  rejected  the 
order  for  sample  shoes  amounting  to  $1,772.- 
35,  telling  them  that  the  drummer  had  no 
authority  to  sell  the  samples,  and  that  they 
could  not  accept  the  order.  The  stock  shoes 
to  the  amount  of  $49.15  were  shipped,  and. 
Curd  &  Son  refusing  to  pay  for  them,  the 
Courtney  Shoe  Company  brought  this  suit 
to  recover  the  price.  Curd  &  Son  pleaded 
as  a  counterclaim  the  failure  of  the  plain- 
tiff to  fill  the  order  for  the  sample  shoes, 
alleging  that  the  order  was  accepted  by  the 
house,  and  that  it  had  thereafter  refused  to 
fill  the  order  to  their  damage  in  the  sum  of 
$1,083.20.    Issue  was  joined  on  the  counter- 
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claim,  and  on  a  trial  of  the  case  before  a. 
Jury  there  was  a  Terdlct  for  the  defendant 
on  the  coonterclaim,  fixing  the  damages  at 
$250.  The  court  entered  Judgment  on  the 
Terdlct,  and  the  plaintiff  appeals. 

The  proof  for  the  plaintiff  sho-vred  that, 
when  the  drummer's  order  reached  the  house, 
the  card  above  quoted  was  mailed  to  the 
customer  to  acknowledge  the  receipt  of  the 
order,  accordiflg  to  a  custom  of  the  house; 
that  the  order  was  then  referred  to  the  offi- 
cer who  passed  on  orders;  that  he  on  the 
same  day,  as  soon  as  the  order  reached  him, 
marked  it  rejected,  and  mailed  it  to  the 
drummer,  directing  htm  to  return  it  to  the 
customer.  The  drummer,  on  receiving  the 
letter,  returned  It  to  the  house,  asking  the 
house  to  send  It  to  the  customer,  and  im- 
mediately thereupon  the  letter  of  August  31st 
waa  written  and  mailed.  The  proof  for  the 
plaintiff  was  also  to  the  effect  that  such 
cards  are  In  common  use  among  wholesale 
merchants,  and  are  mailed  simply  to  let  the 
customer  know  that  Ills  order  has  been  re- 
ceived from  the  drummer,  before  they  are 
passed  on  by  the  house.  On  the  other  hand, 
the  proof  for  the  defendant  was  to  the 
effect  that  such  cards  were  often  the  only 
notice  that  the  customer  received,  before  he 
received  notice  that  the  goods  were  shipi>ed, 
and  that  in  this  case  the  defendant  rec^ved 
no  other  notice  than  the  card,  as  to  the  or- 
der for  stock  shoes,  $49.15.  On  this  proof 
the  court  told  the  Jury  that  they  should  find 
for  the  defendant  unless  the  card  quoted  was 
intended  as  an  acceptance  of  the  order,  wboi 
It  was  sent  by  the  plaintiff,  thus  8ubnli^ 
ting  to  the  Jury  the  effect  of  the  card.  The 
mle  Is  that  the  construction  of  a  writing  is 
for  the  court  It  is  only  when  parol  evidence 
Is  admissible  to  explain  a  writing  that  the 
matter  may  be  submitted  to  the  jury.  In  1 
Greenleaf  on  Evidence,  g  278,  the  rule  is 
thus  stated:  "The  terms  of  every  written 
instrument  are  to  be  understood  In  their 
plats,  ordinary,  and  popular  sense,  unless 
fbey  have  generally,  in  respect  to  the  subject- 
matter,  as  by  the  known  usage  of  trade,  or 
the  Uke,  acquired  a  peculiar  sense,  'distinct 
from  the  popular  sense  of  the  same  words ; 
or  unless  the  context  evidently  points  out 
that,  in  the  particular  Instance,  and  in  order 
to  effectuate  the  immediate  intention  of  the 
parties,  it  should  be  understood  in  some  other 
and  peculiar  sense." 

There  were  no  technical  words  used  In  the 
card.  There  is  no  proof  of  any  usage  of 
trade  by  which  the  words  used  have  acquired 
a  peculiar  sense  distinct  from  their  popular 
soise.  The  words  are  therefore  to  be  under- 
stood In  their  plain,  ordinary,  and  popular 
sense,  and  what  they  mean  Is  a  question  for 
the  court.  In  Manier  v.  Appling,  112  Ala. 
663,  20  South.  978,  the  Supreme  C!ourt  of 
Alabama  had  before  it  the  question  whether 
a  card  acknowledging  the  receipt  of  an  order 
sent  in  by  a  drummer,  and  stating  that  "the 


same  shall  receive  prompt  attention,"  was  an» 
acceptance  of  the  order.  Holding  that  it 
was  not,  the  court  said:  "The  response,  and 
the  only  response,  the  defendants  made,  was 
an  acknowledgment  by  postal  card  of  the 
receipt  of  the  order  or  proposal,  accompanied 
by  the  expression,  'the  same  shall  have 
prompt  attention' ;  and  It  is  this  response, 
it  is  Insisted,  constituted  an  acceptance  of 
the  proposal,  converting  the  proposal  and  ac- 
ceptance into  a  contract  of  sale.  Unless 
these  words,  'the  same  shall  have  prompt 
attention,'  are  deflected  from  their  natural, 
ordinary  meaning,  they  cannot  be  construed 
into  an  acceptance  of  the  proposal  of  the 
plaintiff,  converting  the  two  into  a  con- 
cluded or  completed  contract  The  operative 
words  are  'attention'  and  *prompt*  The  lat- 
ter, when  read  in  connection  with  the  terms 
of  the  proposal  that  the  shoes  should  be  ship- 
ped on  the  succeeding  15th  of  June,  signifies, 
and  was  Intended  to  signify,  no  more  than 
that  attention  would  be  given  In  time  to 
meet  this  term.  If  given  within  that  time. 
It  was  as  speedy  as  the  nature  or  necessities 
of  the  transaction  required.  Promise  to  give 
the  proposal  attention  was  not  a  promise  of 
acceptance;  it  was  not  an  assent  to  it  It 
was  no  more  than  a  courteous  promise  to 
give  it  consideration,  and  this  we  do  not 
doubt  is  the  sense  In  which  it  is  generally, 
if  not  universally,  employed  In  transactions 
of  this  character."  In  Rees  v.  Warwick,  2 
Bam  &  Aid.  113,  the  person  who  was  noti- 
fied that  a  bill  of  exchange  had  been  drawn 
upon  him  replied  that  it  should  "have  at- 
tention." It  was  held  that  this  did  not  as  a 
matter  of  law  Import  an  acceptance  of  the 
bill.  In  Cheboygan  Paper  Co.  v.  Swigart 
Paper  Co.,  140  111.  App.  314,  an  order  had 
been  sent  in  by  a  drummer  for  certain  goods. 
The  house  wrote  a  letter  acknowledging  the 
receipt  of  the  order,  and  saying  "same  has 
gone  forward  to  the  mill  for  their  atten- 
tion." The  court  said:  "This  language  can- 
not, in  the  opinion  of  a  majority  of  the  court, 
be  held  an  acc^tance  of  or  an  assent  to 
plaintiff's  order,  nor  more  than  a  statement 
that  the  writer  had  sent  the  order  to  the 
defendant  for  Its  attention."  In  Jordon  t. 
Patterson,  67  Conn.  473,  35  Atl.  521,  the 
plaintiff  sent  the  defendants  14  separate  or- 
ders for  goods.  The  defendants  replied 
acknowledging  and  describing  the  orders  re- 
ceived, expressing  their  thanks  therefor,  and 
subsequently  delivered  a  portion  of  the  goods, 
but  declined  to  deliver  the  remainder.  It 
was  held,  as  a  matter  of  law,  that  the  order 
was  accepted;  but  the  ruling  Is  based  not 
so  much  on  the  language  of  the  letter  as 
the  conduct  of  the  parties.  To  same  effect, 
see  Bauman  v.  McManus,  75  Kan.  106,  89 
Pac  15,  10  L.  R.  A.  (N.  S.)  1138,  where, 
upon  the  receipt  of  an  order  sent  in  by  a 
drummer,  the  house  sent  a  card  like  tiiat 
before  us,  and  afterward  both  parties  by 
their  conduct  treated  the  order  as  accepted. 
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•The  opiuion  is  rested  not  so  much  on  the 
card  as  on  the  subseqaent  letters  written  by 
the  parties. 

In  the  case  at  bar,  If  the  plaintiff's  letter 
of  August  23d,  rejecting  the  order,  had  been 
mailed  to  defendant  directly,  and  not  to 
the  drnmmer.  It  is  hard  to  believe  that  this 
controversy  would  have  arisen.  It  is  true 
the  card  uses  the  words  "our  prompt  and 
careful  attention";  bnt  the  addition  of  the 
word  "careful"  adds  nothing  to  the  sense, 
nor  do  the  concluding  words  of  the  card 
thanking  Curd  &  Son  for  the  order  and  hop- 
ing to  merit  future  favors.  These  are  simply 
the  usual  expressions  of  merchants  on  re- 
ceiving an  order,  and  throw  little  light  on 
the  question  of  its  acceptance  or  rejection. 
The  promise  to  give  the  order  attention  was 
simply  a  promise  to  do  what  the  plaintiff 
did.  They  did  give  it  attention  and  rejected 
it  It  is  insisted  that  they  did  not  reject  It 
in  a  reasonable  time,  that  eight  days  was 
an  nnreasonable  delay ;  bnt  the  delay  is  ex- 
plained by  the  fact  that  the  letter  was  sent 
first  to  the  drummer  to  forward  to  the  cus- 
tomer, according  to  a  custom  of  the  house, 
and  that  he  returned  it  to  the  house  for  it  to 
write  the  customer,  and  this  caused  the  delay 
which  ensued.  The  order  of  the  drummer 
was  subject  to  the  approval  of  the  house. 
Chas.  Brown  Grocery  Co.  t.  Beckett,  67  S. 
W.  458;  John  Matthews  Apparatus  Co.  y. 
Benz  &  Henry,  6t  S.  W.  10;  Seven  Hills 
Chautauqua  v.  Chase  Bros.,  81  S.  W.  238; 
L.  A.  Becker  Co.  t.  Alvey,  86  S.  W.  974. 
The  drummer  had  no  authority  to  sell  the 
samples.  His  action  did  not  bind  the  house. 
It  was  promptly  repudiated  when  it  reached 
the  house,  and  the  defendant  should  not  re- 
cover damages  against  the  plaintiff  for  the 
refusal  to  deliver  these  goods  upon  the  order 
taken  by  the  drummer  at  a  large  discount 
below  the  regular  selling  price. 

The  question,  when  such  an  order  is  ac- 
cepted, is  not  without  importance.  Until  it 
is  accepted  it  may  be  countermanded  by 
the  buyer.  When  it  is  once  accepted,  and 
the  buyer's  right  to  countermand  is  at  an 
end,  the  seller  cannot  revoke  the  acceptance 
without  the  consent  of  the  buyer.  It  is  gen- 
erally held  that,  if  the  seller  does  not  formal- 
ly accept  the  order,  it  is  subject  to  counter- 
mand, nntil  it  is  accepted  by  the  shipment 
of  the  goods,  but  that  it  cannot  be  counter- 
manded after  the  goods  are  shipped.  North- 
west Thresher  Co.  v.  Knbicek,  82  Neb.  485, 
118  N.  W.  94;  Main  v.  Tracey,  86  Ark. 
27,  109  S.  W.  1015;  Zleme  v.  Parish,  74 
Kan.  542,  87  Pac.  685;  McCormlck  H.  M. 
Co.  V.  Markert,  107  Iowa.  340,  78  N.  W. 
33 ;  Star  Union  Line  v.  Boston  Medical  Inst., 
126  111.  App.  106.  In  determining  what  is  an 
acceptance  where  there  is  nothing  in  the  con- 
duct of  the  parties  to  show  an  acceptance  in 
fact  of  the  order,  we  think  it  is  a  safe  and 
sound  rule  that  the  words  of  the  writing 


shall  be  taken  in  their  plain,  ordinary,  and 
popular  sense,  and  that  they  should  not  be 
strained  to  express  a  meaning  they  do  not 
naturally  convey. 

We  therefore  conclude  that  there  was  no 
acceptance  of  the  order  for  the  sample  shoes, 
and  that  the  court  should  have  instructed  the 
jury  peremptorily  to  find  for  the  plaintiff  the 
amount  of  their  claim  sued  for. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


DOODT  et  al.  ▼.  BOWMAN  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  9,  1911.) 

1.  Intoxicating  Liquoks  (§  33*)— Local  Op- 
tion Election— Pbtition  and  Oboer. 

Under  Ky.  St  f  2554  (Russell's  St.  $  4Xj4), 

{ircviding  that  the  jnd^e  shall  at  the  next  regu- 
ar  term  after  receiving  a  petition  for  a  local 
option  election  make  an  order  therefor,  the 
order  cannot  be  made  at  the  same  term  that 
the  petition  is  received. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  83.*] 

2.  Intoxicating  Liquobs  (f  37*)— Local  Op- 
tion Election— Contest-Notice. 

Under  Ky.  St.  §  2566  (Russell's  St.  g  4063), 
providing  that  contestants  of  a  local  option  elec- 
tion shall  within  10  days  after  the  election 
file  with  the  clerk  a  written  statement  of 
grounds  of  contest,  serve  a  copy  on  the  judge, 
and  publish  notice  thereof,  the  published  notice 
need  not  copy  the  statement  of  grounds,  but 
merely  state  that  such  statement  has  been  filed. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  g  37.*] 

3.  Intoxicating  Liquors  (|  37*)— Local  Op- 
tion E?LECTI0N— Contest— Estoppel. 

Citizens  were  not  estopped  from  contesting 
a  local  option  election  by  participating  in  it. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  37.*] 

Appeal  from  Circuit  Court,  Marion  County. 

Proceedings  by  B.  F.  Bowman  and  others 
against  M.  Doody  and  others  to  contest  a  lo- 
cal option  election.  From  a  judgment  for 
contestants,  contestees  appeal.    Affirmed. 

Finley  Shuck  and  Ben  Spalding,  for  ap- 
pellants. Lafe  S.  Pence,  H.  W.  Rives,  and 
Jno.  R.  Thomas,  for  appellees. 

CARROLL,  J.  In  this  local  option  case  the 
ground  of  contest  was  that  the  order  calling 
the  election  was  made  on  the  same  day  that 
the  petition  was  filed.  Section  2554,  Ky.  St. 
(Russell's  St.  i  4054),  provides  that:  "Upon 
application,  by  written  petition,  signed  by  a 
number  of  legal  voters  in  each  precinct  of 
the  territory  to  be  affected,  equal  to  twenty- 
five  per  cent  of  the  rotes  cast  in  each  of  said 
precincts  at  the  last  preceding  general  elec- 
tion, •  *  •  it  shall  be  the  duty  of  the 
judge  of  the  county  court  in  such  county,  at 
the  next  regular  term  thereof  after  receiving 
said  petition,  to  make  an  order  on  his  or- 
der-book directing  an  election  to  be  held. 
«    •    •  >> 

In  WUson  v.  Hines,  99  Ky.  221,  35  S.  W. 


•For  other  caaei  tee  same  topic  and  section  NUMBER  In  Dec.  Die.  A  Am.  Dig.  Key  No.  Sorlet  ft  Rep'r  Indexes 
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C27,  37  S.  W.  148,  18  Ky.  Law  Rep.  238, 
wbicb  was  also  a  local  option  contest,  the 
petition  was  filed  on  the  same  day  that  the 
order  directing  the  election  to  be  held  was 
made,  and  it  was  held  that  the  order  calling 
the  election  was  unauthorized  and  void ;  the 
court  saying:  "In  our  opinion  it  was  intend- 
ed that  the  petition  should  be  received  In 
court,  and  there  made  a  matter  of  record  by 
the  proper  order  entered  on  the  order  book, 
Bbowlng  that  it  has  been  received  and  filed 
and  the  purpose .  of  it,  and  that  the  order 
for  the  election  should  be  made  at  the  next 
regular  term  of  the  court  thereafter."  And 
this  case  was  followed  in  Grees  v.  Common- 
wealth, 37  S.  W.  493,  18  Ky.  Law  Rep.  633; 
Smith  y.  Patton,  103  Ky.  444,  45  S.  W.  459, 
20  Ky.  Law  Rep.  165.  In  Locke  v.  Common- 
wealth, 113  Ky.  864,  69  S.  W.  763,  24  Ky. 
Law  Rep.  654,  the  petition  was  not  filed  In 
court  at  a  term  preceding  the  one  at  which 
the  election  was  ordered,  and  the  court 
said:  "The  petition  not  having  been  properly 
filed,  and  the  county  Judge  having  no  author- 
ity to  order  the  election,  it  was  void."  In 
-view  of  these  decisions,  It  Is  manifest  that.  If 
they  are  permitted  to  stand,  the  election  must 
be  held  void.  Counsel  criticise  the  construc- 
tion placed  on  the  statute  In  the  cases  men- 
tioned, but  they  have  been  too  long  adhered 
to  to  Justify  ns  in  departing  from  the  rule 
announced.  The  observance  of  it  does  not 
work  any  hardship  or  impose  any  unreason- 
able duty  uiwn  i)etitloners  who  desire  to 
call  an  election.  It  is  just  as  easy  and  con- 
venient to  file  the  petition  at  a  regular,  or  a 
special,  term,  as  it  was  held  in  Smith  v.  Pat- 
ton,  supra,  might  be  done,  and  have  the  elec- 
tion ordered  at  the  next  regular  term,  as  it 
Is  to  file  the  petition  on  the  same  day  upon 
which  the  order  calling  the  election  is  made. 
But  counsel  insist  that  the  notice  given  of 
the  contest  was  not  sufficient  The  election 
was  held  on  August  11,  1910,  and  on  August 
16th  more  than  10  persons,  citizens  of  and 
legal  voters  in  the  territory  in  which  the  elec- 
tion was  held,  filed  in  the  office  of  the  coun- 
ty clerk  a  notice  signed  by  them,  stating 
that  "the  undersigned  citizens  and  legal 
voters  of  the  city  of  Lebanon,  Kentucky,  in 
which  an  election  was  held  on  the  11th  day 
of  August,  1910,  on  the  question  of  whether 
or  not  Intoxicating  liquors  should  be  sold  In 
said  city,  and  in  which  election  a  majority 
of  the  votes  as  counted  by  the  canvassing 
board  have  been  counted  in  favor  of  the  sale 
of  such  liquors,  now  protest  against  the  is- 
suance or  recording  of  any  certificate,  and 
contest  the  result  of  said  pretended  election 
upon  the  following  grounds,  viz.:  First,  be- 
cause it  is  shown  by  the  records  of  the  Mar- 
lon county  court  that  the  petition  for  said 
election  was  filed  on  the  6th  day  of  June, 
1910,  a  regular  term  of  the  Marlon  county 
court,  and  on  the  same  day  and  in  the  same 
order  the  said  election  was  ordered  by  said 
court  to  be  held  on  August  11th,  1910,  and 
no  other  order  of  court  filing  said  petition 


or  ordering  said  election  was  made  or  en- 
tered at  any  regular  or  special  term  of  said 
court,  and  for  said  reason  the  said  pretended 
election  was  and  is  absolutely  void  and  of 
no  effect,  and  no  vote  cast  thereat  should 
be  counted  as  a  legal  vote,  and  bo  certificate 
of  such  result  can  be  received  or  legally  re- 
corded." On  the  same  day  a  copy  of  tills 
notice  was  delivered  to  the  judge  of  the 
Marlon  county  court.  On  August  20,  1910, 
the  following  notice  was  delivered  to  the 
county  Judge:  "To  Whom  It  May  Concern: 
Notice  is  hereby  given  that  B.  F.  Bowman, 
and  others  (giving  their  names)  on  August 
16tb,  1910,  filed  In  the  office  of  the  clerk  of 
the  Marlon  county  court  a  statement  of  con- 
test and  grounds  thereof,  contesting  the  re- 
sult of  the  local  option  election  held  in  and 
for  the  city  of  Lebanon  on  August  11,  1910, 
under  order  of  the  Marion  county  court  at 
the  June  term,  1910,  thereof,  and  will  prose- 
cute and  maintain  the  said  contest  as  provid- 
ed by  law  in  such  cases.  Said  contestants 
above  named  and  each  of  them  give  you  this 
notice  that  you  shall  not  permit  or  record  the 
certificates  upon  the  records  of  the  Marion 
county  court"  Copies  of  this  last-mentioned 
notice  on  the  day  of  its  delivery  to  the  coun- 
ty judge  were  posted,  one  at  the  courthouse 
door  and  three  others  at  public  places  in 
the  city  of  Lebanon,  and  were  caused  to  be 
published  in  a  newspaper  published  in  the 
city  of  Lebanon  in  two  consecutive  Issues 
thereof,  Issued  first  after  the  notice  was 
given. 

Section  2566,  Ky.  St  (Russell's  St.  {  4063), 
regulating  the  procedure  for  the  contest  of 
local  option  elections,  provides:  "(2)  Any 
number  of  the  citizens  and  legal  voters,  but 
not  less  than  ten,  of  the  county,  city,  town, 
district  or  precinct  in  which  the  election  has 
been  held,  shall  have  the  right  to  contest  any 
election  held  under  this  law,  and  shall  be  des- 
ignated the  contestants.  Such  contestants 
shall,  within  ten  days  after  the  final  ac- 
tion of  the  examining  board,  file  ii^  the  office 
of  the  clerk  of  the  county  court  a  written 
statement  of  the  grounds  of  the  contest,  and 
shall  cause  a  copy  thereof  to  be  served  on 
the  county  judge,  and  shall  give  notice  there- 
of by  written  or  printed  notices  to  be  posted 
at  the  court  house  door  of  the  county,  and  in 
three  or  more  public  places  In  the  county, 
city,  town,  district  or  precinct  In  which  the 
election  has  been  held,  and  shall  cause  the 
same  to  be  published  in  some  newspaper  of 
the  county,  when  possible,  for  two  consecu- 
tive issues,  commencing  not  later  than  the 
first  issue  of  the  paper  after  filing  the  state- 
ment When  a  notice  of  the  contest  shall 
be  executed  on  the  county  Judge,  the  certifi- 
cate shall  not  be  recorded.  (3)  Any  number 
of  the  citizens  and  legal  voters,  not  less  than 
ten,  of  the  county,  town,  district,  city  or  pre- 
cinct In  which  the  election  has  been  held, 
may  resist  the  contest  by  filing  in  the  office 
of  the  clerk  of  the  county  court  a  statement 
controverting  the  grounds  of  the  contestants. 
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and  may  state  any  additional  gronnds  to  sns- 
tain  the  election,  and  they  shall  be  designat- 
ed as  the  contestees."  It  seems  to  us  that 
the  requirements  of  this  statute  were  fully 
and  accurately  compiled  with  by  the  contest- 
ants. A  written  statement  of  the  grounds  of 
contest  was  filed  in  the  ofl3ce  of  the  clerk  of 
the  county  court  within  10  days  after  the 
final  action  of  the  examining  board,  and 
within  the  said  10  days  a  copy  of  this  state- 
ment was  serred  on  the  county  judge.  With- 
in the  said  10  days  notice  of  the  fact  that  the 
statement  was  filed  In  the  office  of  the  coun- 
ty clerk  was  published  In  the  manner  requir- 
ed by  the  statute.  The  statute  does  not  re- 
quire the  publication  of  a  copy  of  the  written 
statement  setting  out  the  grounds  of  contest 
that  Is  filed  with  the  county  clerk.  It  is  only 
necessary  that  notice  of  the  fact  that  this 
statement  has  been  filed  shall  be  published, 
and  this  notice  need  not  contain  the  grounds 
of  the  contest  Evidently  the  only  reason  for 
requiring  the  publication  of  the  notice  was 
to  apprise  the  public  of  the  fact  that  the  elec- 
tion would  be  contested,  so  that  any  person 
desiring  to  controvert  the  grounds  of  contest 
might  hare  opportunity  to  do  so.  Derlckson 
V.  C!onlee,  133  Ky.  373,  117  S.  W.  955. 

It  is  further  Insisted  that  the  contestants 
were  estopped  from  contesting  the  election  be- 
cause they  participated  in  it;  but  this  point 
la  not  well  taken.  Elliott  v.  Burke,  113  Ky. 
479,  68  S.  W.  445,  24  Ky.  Law  Rep.  292. 

Wherefore  the  Judgment  is  affirmed. 

O'REAR,  J.,  not  sitting. 


WILMS  et  al.  ▼.  WHAYNB. 
(Court  of  Appeals  of  Kentucky.    Feb.  9,  1911.) 

1.  Landlobd  and  Tenant  (S  290*)— Recoveby 
OF  Pbeuises  bt  Landlobd— Fobcible  De- 
tainee. 

In  forcible  detainer  proceedings,  where  a 
brother  of  the  lessee,  during  the  continuance  of 
the  lease,  fenced  in  a  portion  of  the  land  and 
rented  a  portion  of  it  to  another,  and  it  does 
not  appear  that  the  lessee  took  any  steps  to  pre- 
vent his  brother  from  entering  on  the  land,  his 
consent  may  be  implied  from  the  circumstances. 
[£id.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  If  1207-1216;  Dec 
Dig.  {  290.»] 

2.  Landlobd  and  Tenant  ({  290*)— Rbcov- 
BBT  or  Pbekises  by  Landlobd — Fobcibix 
Detaineb. 

Where  a  lessor,  in  putting  his  lessee  in  pos- 
session, pointed  out  the  boundaries  of  the  tract 
of  which  no  one  else  was  in  possession  at  the 
time,  the  lessee's  possession  extended  to  the 
whole  tract,  so  far  as  it  affected  the  right  of 
the  lessor  to  recover,  at  the  expiration  of  the 
term,  in  forcible  detainer  proceedings. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {J  1207-1216;  Dec.  Dig.  i 
290.*) 

3.  Landlobd  and  Tenant  (|  80*)  — Tebmi- 
NATION  or  LEASE  — Duty  to  Subbendeb 
Possession. 

Where  a  lessee  consents  to  the  taking  pos- 
session  of  part  of  the  leased  premises  by  a 


third  person,  the  latter  holds  under  the  lessee, 
and  at  the  termination  of  the  tenancy  is  bound 
to  surrender  the  leased  premisea. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  IS  254r-257;  Dec.  Dig. 
S  80.*] 

4.  Landlobd  and  Tenant  ({  281*)— Rxcov- 
EBY  OF  Possession  by  Landlobd— "Fobci- 
ble Detaineb." 

Where  a  third  person  forcibly  takes  pos- 
session of  a  part  of  leased  premises  without  the 
consent  of  the  lessee,  the  lessor  at  the  expira- 
tion of  the  term  may  maintain  forcible  entrr 
proceedings  under  Civ.  Code  Prac.  |  462, 
subsec.  4,  defining  a  "forcible  detainer"  as  the 
refusal  of  a  person  who  has  made  a  forcible 
entry  on  the  possession  of  a  tenant  for  a  term 
to  deliver  possession  to  the  landlord,  on  demand, 
after  the  term  expired. 

[Ejd.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |{  1232,  1233;  Dec.  Dig.  I 
291.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2872,  2873.] 

5.  Landlobd  and  Tenant  (|  291*)— Rboov- 
EBY  OF  Possession  by  Landlobd— Fobci- 
ble Detaineb. 

Since  deeds  are  admissible  in  evidence  in 
forcible  detainer  proceedings  by  a  landlord  only 
to  show  the  extent  of  possession,  and  not  to 
show  the  right  of  possession,  the  court  will  not 
consider  whether  there  was  a  mistake  in  the 
calls  of  a  deed  affecting  the  tract  in  question. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  i  291.*] 

6.  Landlord  and  Tenant  (§  288*)— Ricov- 
EBY  OF  Possession  by  L.andlobd — Fobci- 
ble Detaineb. 

A  lessor  may  properly  seek  to  recover  pos- 
session of  the  leased  premises  from  a  third  per- 
son claiming  title  by  forcible  detainer  proceed- 
ings rather  than  by  ejectment  or  an  action  to 
quiet  title  ;  the  judgment  in  the  forcible  detain- 
er proceeding  involving  only  the  question  ot 
possession,  leaving  the  right  to  the  land  to  be 
determined  by  proper  action. 

[IDd.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  1205 ;   Dec.  Dig.  {  288.*] 

Appeal  from  Circuit  Court,  McLean  County. 

Forcible  detainer  proceedings  by  D.  M. 
Whayne  against  Henry  WUlis  and  another. 
From  a  judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

Milton  Clark,  for  appellants.  Joe  H.  Mil- 
ler, for  appellee. 

CLAY,  C.  This  is  a  forcible  detainer  pro- 
ceeding brought  by  appellee,  D.  M.  Whayne, 
against  appellants,  Henry  Willis  and  J.  S. 
Willis,  to  recover  possession  of  a  tract  of 
about  50  acres  of  land.  The  action  was 
first  tried  before  the  county  judge,  who  held 
that  appellants  were  guilty  of  forcible  de- 
tainer. On  traverse  to  the  circuit  court,  the 
same  judgment  was  entered.  From  that 
judgment  this  appeal  is  prosecuted. 

Many  years  ago,  one  Ezekiel  Eleming 
owned  a  large  body  of  land  in  McLean  coun- 
ty lying  on  the  waters  of  Cypress  creek. 
On  September  24,  1879,  Fleming  conveyed 
to  S.  H.  Brown,  who  is  referred  to  in  the  rec- 
ord as  Hale  Brown,  100  acres  of  this  land, 
by  deed,  giving  the  courses  and  distances 
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of  tbe  land.  On  Jnly  1,  1881,  Fleming  exe- 
cuted to  Brown  another  deed  for  the  same 
tract  of  land,  for  the  purpose  of  correcting 
mistakes  In  the  former  deed.  Subseqnently, 
Ezeklel  Fleming  died,  and  an  action  was 
brought  for  the  purpose  of  selling  the  re- 
mainder of  hla  land  to  pay  his  debts.  In 
the  year  1884  a  large  tract  of  land  owned 
by  the  decedent  was  sold,  and  appellee  and 
his  brother,  W.  I.  Whayne,  became  the  pur- 
chasers thereof.  In  the  year  1908  the  land 
was  divided  between  them;  appellee  taking 
that  portion  involTed  in  this  controversy. 
According  to  tbe  evidence,  neither  appellee's 
deed  nor  that  of  appellant  Henry  Wlllia 
cov«r8  the  land  In  controversy.  Upon  the 
hearing  of  the  case  the  court  made  the  fol- 
lowing finding  of  law  and  facts:  "I  find 
from  the  evidence  that  in  1903  the  plaintiff, 
D.  M.  Whayne,  and  his  brother,  W.  I. 
Whayne,  leased  to  the  defendant  J.  S.  Wil- 
lis a  tract  of  land  containing  SO  acres, 
wlilcb  was  situated  and  lying  in  front  of 
the  double  log  house  on  the  Fleming  place 
and  lying  between  the  Greenville  road  and 
what  was  formerly  known  as  the  Hale  Brown 
farm  and  the  land  of  R.  C.  Bryant,  which 
was  then  in  the  woods  and  uninclosed  by 
fence,  and  he,  since  1884,  has  been  exercis- 
ing ownership  over  all  the  land,  and  cut- 
ting timber  off  of  it,  and  claiming  same  to 
well-marked  boundary,  and,  when  leased  to 
the  defendant  J.  S.  Willis,  be  (J.  S.  Willis) 
began  cutting  timber  on  the  land  and  clear- 
ing it,  and  he  cleared  part  of  the  land,  while 
acting  under  hla  lease  contract,  down  to  the 
land  of  R.  C.  Bryant,  and  I  further  find 
that,  by  tbe  consoit  of  defendant  J.  S.  Wil- 
lis, defendant  Henry  Willis  entered  upon 
the  tract  of  land  which  J.  S.  Willis  bad 
leased  from  plaintiff,  and  be  began  to  clear 
certain  parts  of  the  land  leased  by  plain- 
tiff to  J.  S.  Willis,  and  at  the  expiration  of 
tbe  term  of  lease  defendant  Henry  Willis 
was  in  possession  by  tbe  consent  of  defend- 
ant J.  S.  Willis  of  a  large  part  of  the  SO 
acres  which  had  been  leased  by  J.  S.  WiUi^ 
from  plaintiff,  and  when  J.  S.  Willis  vacat- 
ed'possession  he  left  defendant  Henry  Wil- 
lis in  possession,  and  Henry  Willis  refuses 
to  surrender  possession  of  a  large  part  of 
the  tract  to  plaintiff.  From  these  findings 
of  fact  I  conclude  that  defendants  are  guilty 
of  the  forcible  entry  and  detainer  complain- 
ed of  In  the  warrant,  and  a  writ  j)t  restl- 
tntion   may   issue." 

It  is  earnestly  insisted  on  this  appeal  that 
there  was  no  evidence  of  possession  on  the 
part  of  appellee,  nor  was  there  any  evidence 
tending  to  show  that  appellant  Henry  Willis 
entered  upon  the  tract  in  controversy  by  con- 
sent of  bis  brother,  J.  S.  Willis.  The  testi- 
mony for  appellee  is  to  the  effect  that,  when 
be  rented  the  SO  acres  of  land  to  J.  S.  Wil- 
lis, he  pointed  out  to  him  the  land  In  front  of 
the  double  log  house  on  the  Fleming  land 
and  lying  lietween  the  Calho>un  and  Green- 
ville roads  and  tbe  farm  known  as  the  Hale 


Brown  farm.  When  appellee  purchased  the 
Fleming  land,  he  and  Hale  Brown  agreed 
that  the  line  as  claimed  by  appellee  to  be 
the  dividing  line  should  be  the  dividing  line, 
and  it  was  marked  as  such.  It  was  this  di- 
viding line  that  be  pointed  out  as  one  of  the 
boundaries  of  the  60-acre  tract  leased  to  J. 
8.  Willis.  WUlIs'  lease  was  not  to  expire 
until  the  year  1910.  J.  S.  Willis  entered  up- 
on tbe  land  and  began  to  cut  timber  thereon, 
and  actually  cleared  a  part  of  the  land  in 
controversy.  At  that  time  neither  Henry 
Willis  nor  his  vendor  had  possession.  Later 
on  Henry  Willis  ran  a  wire  fence  around  a 
portion  of  the  land,  and  subsequently  ran 
another  wire  fence,  so  as  to  include  more 
land.  His  purpose  in  doing  this  was  to  get 
the  number  of  acres  called  for  by  his  deed. 
Furthermore,  appellant  Henry  Willis  after- 
wards rented  IS  acres  of  the  land,  which  his 
brother  J.  S.  Willis  had  leased,  to  a  man  by 
the  name  of  Whoberry.  This  land,  however, 
is  not  involved  in  this  controversy.  While 
there  is  no  direct  proof  of  the  fact  that  J.  S. 
Willis,  by  express  words,  consented  to  his 
brother's  fencing  in  a  portion  of  the  leased 
premises,  it  does  not  appear  that  he  took 
any  steps  to  prevent  his  brother  from  enter- 
ing  upon  the  land;  indeed,  he  seems  to  have 
acquiesced  in  the  arrangement,  and  we  think 
his  consent  may  be  implied  from  the  circum- 
stances. 

We  are  also  of  tbe  opinion  that,  when  ap- 
pellee leased  to  J.  S.  Willis  tbe  60  acres  in 
controversy,  and  pointed  out  the  Hale  Brown 
line  as  one  of  the  lines  of  the  50  acres,  and 
put  J.  S.  Willis  in  possession,  and  J.  S.  Willis 
began  clearing  the  land,  be  was  in  possession 
of  the  whole  50  acres  up  to  tbe  Hale  Brown 
line,  as  claimed  by  appellee.  There  was  no 
one  else  in  possession  at  that  time.  Appel- 
lant Henry  Willis  did  not  purchase  until  aft- 
er J.  S.  Willis  had  been  put  in  possession. 
When  Henry  WUlis  built  the  two  wire 
fences,  he  intruded  himself  upon  the  posses- 
sion of  his  brother,  J.  S.  Willis,  who  had 
possession  by  virtue  of  the  lease  executed  to 
him  by  appellee  and  his  brother.  Such  pos- 
session on  the  part  of  J.  8.  Willis  was  suf- 
ficient, we  think,  to  support  an  action  of 
forcible  detainer  against  bis  brother,  Henry 
Willis,  and  appellee  had  the  same  right  to 
maintain  a  similar  proceeding  upon  the  ter- 
mination of  the  lease  and  the  failure  and  re- 
fusal of  J.  S.  WUlis  and  Henry  WilUs  to 
surrender  the  land. 

If,  as  a  matter  of  fact,  J.  S.  Willis  con- 
sented to  Henry  Wiilis'  taking  possession  of 
a  part  of  the  leased  premises,  Henry  Willis 
held  nnder  J.  S.  Willis,  and  upon  the  ter- 
mination of  the  tenancy  it  was  bis  duty  to 
surrender  the  leased  premises.  If,  however, 
he  forcibly  took  possession  of  a  part  of  tbe 
leased  premises,  then  this  action  by  appellee 
is  authorized  by  subsection  4,  }  462,  Civ.  Code 
Prac,  which  is  as  follows:  "A  forcible  de- 
tainer is    *    *    *    the  refusal  of  a  person 


Digitized  by 


Google 


152 


134  SOUTHWESTERN  REPORTER 


(Ky. 


who  has  made  a  forcible  entry  apon  the  pos- 
session of  a  tenant  for  a  term  to  deliver  pos- 
session to  the  landlord,  npon  demand,  after 
the  term  expired;  and,  If  the  term  expires 
whilst  a  writ  of  forcible  entry  sued  out  by 
the  tenant  Is  pending,  the  landlord  may,  at 
his  cost  and  for  his  benefit,  prosecute  It  in 
the  name  of  the  tenant" 

Upon  the  whole  case,  we  see  no  reason  to 
disturb  the  trial  court's  finding  of  facts,  or 
the  principles  of  law  upon  which  he  based 
his  conclusions. 

It  la  earnestly  insisted  by  counsel  for  ap- 
pellant that  the  calls  of  the  last  deed  made 
by  Fleming  to  Hale  Brown  show  that  a  mis- 
take was  made;  and  that  this  la  further  evi- 
denced by  the  fact  that  his  deed  calls  for 
100  acres  of  land,  whereas  he  now  has  only 
62^  acres.  This  fact  might  hare  some  bear- 
ing upon  the  right  of  possession;  but  deeds, 
in  a  proceeding  of  this  kind,  cannot  be  in- 
troduced for  the  purpose  of  showing  the 
right  of  possession,  but  only  the  extent  of 
possession.  Beancbamp  ▼.  Morris,  4  Bibb, 
312.  Manifestly,  therefore,  the  court  could 
not  enter  Into  the  question  of  whether  or  not 
there  was  a  mistake  in  the  deed.  In  an  ac- 
tion invoMng  the  title  to  the  land  in  con- 
troversy, that  question  might  be  properly 
presented. 

Appellants  complain,  too,  that  this  is  sim- 
ply a  proceeding  to  recover  land  by  forcible 
detainer.  Instead  of  an  action  In  ejectment  or 
an  action  to  quiet  title.  This,  however,  is 
not  true.  The  only  question  concluded  by  the 
Judgment  In  this  case  Is  the  question  of  pos- 
session. The  right  to  the  land  may  yet  be 
determined  by  proper  action. 

Judgment  affirmed. 


CITI  or  LOUISVIUiB  V.  UEBBLHOR. 
(Court  of  Appeals  of  Kentucky.    Feb.  8,  1911.) 

1.  MtmiCIFAL  COBPORATIORS  ({  S21*)— TOBTS 

— Sidewalks— iNJUBiES  —  Actions  —  Jubt 

Question— Nkolioence. 

Where  a  hole  in  a  flat  stone  sidewalk  into 
which  ^lalntUf  stepped  when  injured  was  four 
or  five  mches  deep,  the  question  of  whether  the 
sidewalk  was  in  a  reasonably  safe  condition 
was  for  the  jury. 

lEU.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1T48;  Dec.  Dig.  fi 
821.»] 

2.  mukicipai.    corpobations    ({    768*)   — 
Streets— Defect. 

A  smooth  worn  place  in  a  stone  sidewalk, 
about  two  inches  deep,  was  not  such  a  defect  as 
would  constitute  negligence,  so  as  to  make  a 
city  liable  for  injuries  resulting  from  stepping 
therein. 

lEH.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1624;  Dec.  Dig.  i 
768.»] 

3.  mcnicipai.    cobpobations     (j    763*)  — 
Stbeets. 

A  city  does  not  Insnre '  the  safety  of  its 

streets,   and  is  only  bound   to  make   the  side- 
walks reasonably  safe  for  pedestrians  by  keep- 


ing them  in  tliat  condition  which  Is  usually  re- 
garded as  reasonably  safe. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1612;   Dec  Dig.  i 

4.  Municipal  Cobpobations  (S  818*) — Side- 
walks — iNJUBiEs— Actions— Admission  of 
Evidence— Condition  or  Sidewalk. 

In  an  action  against  a  city  for  injuries 
from  stepping  into  a  hole  in  a  sidewalk  in  Au- 
gust, 1907,  evidence  as  to  the  measurement  of 
the  bole  at  the  time  of  trial,  in  October,  1900, 
and  that  the  hole  had  not  been  repaired  np  to 
that  time,  was  admissible  in  evidence  in  connec- 
tion with  an  offer  to  show  that  the  hole  was 
in  the  same  condition  as  when  the  accident  oc- 
curred. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1733;   Dec  Dig.  S 

5.  TbIAL   (I  248*)  —  iNBTBUCnOKS— Abstbact 

iNBrrBucnoNs. 

Requested  instructions  which  were  academ- 
ic disctissions  of  the  law  were  properly  refused, 
though  correct. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  SS  K82,  583 ;   Dec.  Dig.  i  248.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  Katharine  Uebelhor  against  the 
City  of  Louisville.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded  for  a  new  trial. 

Leon  P.  Lewis,  Clayton  B.  Blakey,  and 
Huston  Quin,  for  appellant  J.  J.  Kava- 
naugh,  for  appellee. 

O'REAR,  3.  Appellee  sued  the  city  of 
Louisville  for  damages  for  her  personal  In- 
Jury,  caused,  It  Is  alleged,  by  her  falling  on 
a  street  crossing  at  Preston  and  Market 
streets  In  Louisville.  She  claims  there  was 
a  hole  or  depression  In  the  stones  constitut- 
ing the  crossing,  and  as  she  alighted  from  a 
street  car  at  night  she  stepped  In  the  bole, 
lost  her  balance,  and  fell,  severely  spraining 
an  ankle.  The  Issue  tried  out  was  whether 
the  bole  or  depression  was  such  as  constitut- 
ed an  unsafe  state  of  the  crossing.  The 
crossing  was  made  of  large  flat  stones  laid 
end  to  end.  Wagons  passing  over  them  had 
worn  away  two  of  the  stones  at  their  Joints, 
making  a  concave  depression  from  1  or  1V6 
inches  to  4  or  5  inches  deep ;  that  Is,  the  ev- 
idence of  the  plaintiff  showed  that  it  was  4 
or  5  inches  deep,  while  the  evidence  of  the 
city  showed  the  former.  If  it  was  as  much 
as  the  latter,  it  was  a  'question  for  the  Jury 
whether  that  was  such  a  condition  as  was 
not  reasonably  safe  for  a  street  crossing. 
If  it  was  only  an  Inch  and  a  half  or  two 
Inches,  a  smooth  worn  place  in  the  stones,  it 
would  not  be  In  such  a  condition  as  Indi- 
cates neglect  of  the  crossing  by  the  city. 
The  city  does  not  Insure  the  safety  of  its 
streets,  and  It  la  not  reasonable  to  place  up- 
on it  the  burden  of  maintaining  at  all  times 
and  under  hazard  every  street  crossing  and 
sidewalk  in  a  perfect  condition.  It  Is  only 
required  to  be  reasonably  safe  for  use  as  a 
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footway  for  pedestrians.  Tliere  mast  be 
some  point  short  of  perfection.  Therefore 
that  Is  not  actionable  negligence.  We  know 
as  a  matter  of  common  knowledge  that  such 
depressions  tn  a  street  as  slight  unevenness, 
caused  by  wear,  of  an  Inch  or  so,  are  quite 
common  In  all  cities.  That  which  Is  so  cus- 
tomary may  be  regarded  as  ordinarily  safe, 
and  that  Is  the  standard.  It  was,  then,  a 
very  material  question  In  this  case  as  to  the 
«ctent  of  the  depression. 

The  accident  occurred  In  August,  1907. 
The  suit  was  begun  In  January,  1908.  The 
trial  was  had  October,  1909.  The  defendant 
offered  to  show  that  the  same  crossing  was 
In  existence  when  the  suit  was  tried,  with- 
out repair  or  material  change.  If  there  had 
occurred  any  change,  the  depression  would 
show  some  increase.  The  purpose  of  the  ev- 
idence was  to  admit  measurements  of  the 
depression  as  of  the  date  of  the  trial,  and 
perhaps  to  have  the  Jury  view  the  place. 
But  the  trial  court  rejected  the  offered  tes- 
timony on  the  ground  that  the  period  of  com- 
parison was  too  remote  from  that  of  the 
accident.  The  lapse  of  time  was  of  Itself 
alone  not  so  material.  It  depends  on  the  na- 
ture of  the  thing  to  be  described,  and  the 
conditions  to  which  it  has  been  subjected  In 
the  meantime.  Stone  such  as  that  crossing 
was  made  of  was  as  little  subject  to  change 
as  anything  fitted  for  such  use  well  could  be. 
At  any  rate,  when  It  was  offered  to  show 
that  it  was  in  substantially  the  same  condi- 
tion as  It  was  when  the  injury  occurred.  It 
was  competent  to  then  show  its  present  con- 
dition. The  purpose  of  all  the  evidence  be- 
ing to  place  before  the  eyes  of  the  Jury  the 
Identical  situation  at  the  time  of  the  Inci- 
dent in  controversy,  that  which  Is  the  most 
reliable  ought  to  be  given  preference.  Wit- 
nesses detailing  the  event  as  they  saw  it  a 
year  or  two  before  are  apt  to  forget,  or  their 
views  may  be  exaggerated.  If  the  hole  or 
depression  were  measured,  and  its  exact  pro- 
portions given  to  the  Jury,  or  If  they  them- 
selves had  looked  at  It,  it  must  be  conceded 
that  such  evidence  Is  of  a  more  convincing 
character  than  statements  of  witnesses  long 
afterward  based  upon  estimates  made  from 
casual  observation,  no  matter  how  honest 
the  witnesses  might  be.  The  evidence  tend- 
ing to  show  a  continuity  of  conditions  from 
the  time  of  the  injury  to  that  of  the  suit, 
and  then  evidence  of  the  exact  conditions  at 
the  time  of  the  suit,  was  relevant  and  re- 
ceivable as  tending  to  prove  the  exact  condi- 
tion at  the  time  of  the  injury.  Wigmore, 
Ev.  {  437 ;  Dean  v.  Sbanon,  72  Conn.  667,  45 
Atl.  963;  Htmt  v.  Dabnque,  96  Iowa,  814, 
65  X.  W.  819;  Jacksonville,  etc.,  B.  E.  v. 
Southwortb,  135  lU.  250,  25  N.  E.  1093 ;  Al- 
sop  V.  Adams,  10  Ky.  Law  Rep.  362.  The 
mllng  of  the  court  rejecting  the  offered  ev- 
idence was  prejudicial  error. 

Instructions  offered  by  the  defendant  were 


objectionable  in  that  tbey  were  academic 
discussions  of  the  law,  and,  even  though  cor- 
rect, should  not  have  been  given  to  the  Jury. 
They  were  argumentative  In  addition.  The 
Instructions  given  by  the  cpurt  were  proper. 
Reversed  and  remanded  for  a  new  trial. 


DURHAM'S  ADM'R  et  aL  v.  CLAY. 
(Court  of  Appeals  of  Kentucky.    Feb.  7,  1911.) 

1.  Wills   (I  688*)— Constbuctioii  —  Residu- 
ABT  Clause. 

A  will,  after  making  aeveral  legacies,  di- 
rected a  sale  of  stock  and  payment  of  a  fixed 
amount  of  the  proceeds  to  a  church,  and  pro- 
vided that  the  money  left  of  the  sale  of  stock 
and  the  legacies,  herein  mentioned"  should  be 
paid  to  one  of  the  legatees.  A  codicil  disposed 
of  after-acquired  property.  Ueld.  that  the  re- 
siduary clause  is  not  general,  and  applies  only 
to  the  remainder  of  the  proceeds  of  the  stock. 

[Ed.  Note.— For  other  cases,  gee  Wills,  Cent. 
Dig.  i  1280;   Dec.  Dig.  {  588.*] 

2.  Wills    (t    578*)  —  Genebai.   Besiduaby 
Clause— Opbbation. 

A  general  residuary  clause  passes  after-ac- 
quired property,  real  or  personal. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1260;    Dec  Dig.  |  57&*] 

8.  Wills  (8  767*)— Devises— Ademption. 

A  devise  of  land  afterwards  sold  is  adeem- 
ed, except  that  under  the  express  terms  of  Ky. 
St.  g  WG8  (Russell's  St.  {  ^44),  a  conversion 
does  not  adeem  a  devise  to  an  heir  unless  so 
intended. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1986;   Dec  Dig.  i  767.*] 

4.  Wills  (I  767*)— BBQTnssTS— Ademption. 

A  specific  bequest  is  adeemed  by  a  chan{[e 
in  the  property's  form  only  when  the  change  is 
material. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1986;   Dec  Dig.  g  767.*] 

5.  EJXECUTOBS  AND  Administbatobs  ({  327*)— 

PowEB  or  Sale— ExxRciBX. 

Where  a  will  directs  the  sale  of  land  with- 
out providing  who  shall  sell,  a  court  of  chan- 
cery will  direct  a  sale,  if  in  fact,  the  adminis- 
trator with  the  will  annexed  would  not  have 
such  power. 

[Eld.   Note.— For   other  cases,   see   Executois 
and  Administrators,  Dec.  Dig.  g  327.*] 

6.  Wills  (g  767*)— Legatees— Ademption. 

A  bequest  of  the  proceeds  of  land  on  the 
death  of  a  life  tenant  was  not  adeemed  by  tes- 
tatrix's sale  of  the  land,  so  far  as  the  proceeds 
remained  in  specie,  and  could  be  identified,  as 
in  an  investment  in  notes. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  g  1986;    Dec.  Dig.  g  767.*] 

7.  Wills  (g  767*)— Ademption. 

Testator's  investment  in  land  of  money 
specifically  bequeathed  adeems  the  bequest 

[Ed.  Note.— For  other  cases,  see  Wills,  (Jent 
Dig.  g  1986;   Dec.  Dig.  g  767.*] 

8.  Wills  (g  866*)— Pabtial  Intestacy— Un- 
devised Land. 

Undevised  land  passes  to  testator's  heirs  at 
law. 

Ed.  Note.— For  other  cases,  see  Wills,  Cent 
ig.  g  2200;    Dec.  Dig.  g  866.*] 


^ 


Appeal     from     Circuit     Court,     Nicholas 
County. 
Action  between  Ellen  Lane  Durham's  ad- 
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mlnistrator  and  others  and  SalUe  Harper 
Scott  Clay.  From  the  Judgment,  the  admin- 
istrator and  others  appeal.  Reversed  and  re- 
manded, with  directions. 

Strother  &  Wycoff.  Chas.  D.  Grubbs,  Rob- 
ert H.  Winn,  and  J.  J.  Osborne,  for  appel- 
lants. Holmes  &  Ross  and  John  P.  McCart- 
ney, for  appellee. 

LASSINO,  J.  John  B.  Dnrbam,  of  Nicho- 
las county,  Ky.,  was  twice  married.  By  his 
first  wife  he  had  three  children.  By  his  sec- 
ond wife  he  liad  no  children.  His  second 
wife  had  some  property  of  her  own,  and  in 
March,  1904,  made  a  will,  in  which  she  dis- 
posed of  this  property.  Thereafter  her  hus- 
band died,  and  by  his  will  gave  to  her  62 
acres  of  land.  In  January,  1905,  after  she 
bad  acquired  this  land  from  her  husband's 
estate,  she  wrote  a  codicil  to  her  will,  in 
which  she  attempted  to  dispose  of  this  land. 
Some  time  following  the  execution  of  this 
«odicil,  she  sold  the  land,  and  invested  the 
proceeds,  along  with  other  money  which  she 
then  had  in  bank,  in  purchase-money  and 
mortgage  notes,  and  land.  Upon  her  death 
her  will  was  duly  probated,  and  this  litiga- 
tion grows  out  of  a  dispute  arising  among 
the  respective  clairoants  to  the  estate  left  by 
her.  It  is  the  contention  of  the  grandchil- 
■dren,  they  being  the  only  descendants  and 
heirs  at  law  of  the  three  children  of  her  hus- 
band's first  wife,  that  they  take  the  money 
which  the  testatrix  realized  out  of  the  sale 
.of  the  land;  whereas,  the  heirs  at  law  of 
testatrix  claim  that  they. take  the  proceeds 
4>f  this  sale  as  undevised  estate;  and  the  dev- 
isee, Sallle  Scott  Clay,  insists  that  all  of 
this  property  passes  to  her  under  the  residu- 
ary clause  in  the  original  will.  The  trial 
judge  was  of  opinion,  and  so  held,  that  the 
proceeds  of  the  sale  of  the  land  all  passed  un- 
■der  the  residuary  clause  in  the  original  will 
to  Sallle  Scott  Clay,  and  the  heirs  at  law  of 
testatrix,  as  well  as  those  of  her  husband, 
named  as  devisees  in  the  codicil,  ask  a  re- 
versal of  the  Judgment  of  the  lower  court, 
and  that  such  construction  be  placed  upon 
the  will  and  its  codicil  as  will  award  them 
the  property  In  litigation. 

The  following  is  the  will  and  codicil: 

"First.  I  give  and  bequeath  to  Sallle  Harp- 
er Scott,  (called  by  adoption  Sallle  Durham) 
the  sum  of  $500,  more  or  less,  now  in  the  De- 
posit Bank  of  Carlisle,  which  is  mine  by  in- 
heritance. Should  I  invest  said  $500  in  any 
kind  of  property,  then  the  property  is  to  be 
hers  at  my  death. 

"I  also  give  and  bequeath  to  said  Sallle 
Harper  Scott,  my  solid  gold  watch,  my  sew- 
ing machine,  my  largest  zinc  trunk  with  con- 
tents, also,  as  much  of  my  bedding,  consist- 
ing, of  beds,  bedding,  etc.,  as  she  may  desire, 
alsct  one  pair  of  gold  rimmed  glasses  and 
her  selection  of  dishes  outside  of  those  men- 
.tloned  In  this  will,  also  wardrobe. 

"Second.  I  give  and  bequeath  to  Bert  Dur- 


ham two  shares  in  the  Moorefleld  Deposit 
Bank,  and  one  pair  of  gold  rimmed  glasses 
and  my  large  dictionary,  also  my  china  press 
and  book  case. 

"Third.  I  give  to  John  Bascom  Durham, 
two  shares  in  the  Moorefleld  Deposit  Bank, 
and  a  zinc  trunk,  second  size  which  he  once 
asked  of  me. 

"Fourth.  I  give  to  Annie  Durham  my  silver 
tea  set  and  what  dishes  she  and  said  Sallle 
Scott  may  agree  upon,  there  must  be  no  dis- 
pute or  hard  feelings  indulged  in  over  my  ef- 
fects. 

"Fifth.  I  rive  to  AlUe  Graves  Grubbs  my 
self-interpreting  Bible,  should  she  die  with- 
out heirs,  It  is  to  be  given  Allle  Woodson 
Armstrong. 

"Sixth.  I  give  to  Jennie  Graves  Armstrong 
my  large  Japan  bowl  and  large  cake  bowl 
and  silver  ladle. 

"Seventh.  I  give  to  Susan  Gregory  a  set 
(one-half  dozen)  of  silver  teaspoons  with 
'Lane'  engraved  on  bowl  of  each  spoon.  To 
Mae  Stone  one  silver  souvenir  spoon  with 
'LtLue'  engraved  in  bowL 

"Last.  There  are  many  other  things  not 
specified  in  the  foregoing  writing  that  I  wish 
given  as  keepsakes  to  such  of  my  friends  as 
desire  them. 

"I  desire  that  my  stock  may  be  sold  and 
the  sum  of  $25  be  given  the  Christian  Churcb 
at  Bethel  where  my  membership  now  is. 

"I  also  desire  a  heifer  calf,  or  the  money 

to  buy  one  be  given  Ellen  ,  Colored, 

daughter  of  Henry  (Dora)  Owings.  To  Lucy 
Owings  some  of  my  clothing,  etc. 

"The  money  left  of  the  sale  of  stock  and 
the  legacies  herein  mentioned  is  to  be  paid 
over  to  Sallle  Harper  Scott,  the  girl  above 
mentioned,  whom  I  raised.  It  is  my  desire 
and  prayer  that  each  one  who  is  heir  by  this 
will  may  be  satisfied.  I  beseech  Bert  Dur- 
ham and  John  Bascom  Durham  to  see  that 
said  Sallle  Harper  Scott  never  suffers  for 
the  necessities  of  life  while  they  live. 

"Written  under  my  hand  this  day  March 
third,  nineteen  hundred  and  four. 

"[Attest]     Ellen   Lane   Durham." 

"Codicil,  March  18,  1905. 

"Since  making  my  will  in  March.  1904,  I 
have  fallen  heir  by  the  death  of  my  dear  hus- 
band John  B.  Durham,  to  sixty-two  acres  of 
land  lying  southwest  of  the  home  tract  on 
which  said  John  B.  Durham  resided.  Tbe 
boundary  of,  which  Is  mentioned  in  the  will 
of  said  John  B.  Durtiam.  I  do  hereby  will 
to  Bert  Durham  during  his  life,  one-half  In- 
terest in  said  lands,  and  to  Sallle  Scott,  the 
girl  we  raised,  an  interest  in  the  other  half 
of  said  tract  as  long  as  she  remains  single. 
Should  said  Sallle  Scott  marry,  Bert  Dur- 
ham is  to  use  her  half  of  the  land  during  his 
life  and  to  see  that  said  Sallie  Scott  never 
suffers  for  the  necessities  of  life.  At  tbe 
death  of  Bert  Durham  the  land  is  to  be  sold 
and  the  money  equally  divided  among  John 
B.  Durham,  Charles  DItzler  Durham,  Jennie 
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Armstrons  and  AlUe  Ornbbs.  Should  Jennie 
Armstrong  die  before  Bert  Durham,  her 
daughter  AUle  Woodson  Armstrong  Is  to  be 
VkT  heir  and  the  money  paid  to  her  when. she 
becomes  of  age." 

We  will  first  determine  the  rights  of  appel- 
lee, SalUe  Harper  Scott  Clay,  for.  If  the  Judg- 
ment as  to  her  is  correct,  It  is  unnecessary 
.to  ent«'  upon  a  consideration  of  the  contro- 
versy between  the  Durham  and  the  Lane 
claimants.  The  clause  of  the  will,  under 
which  appellee  claims  title  is  found  In  the 
latter  part  of  the  original  will,  and  is  In  this 
language:  "The  money  left  of  the  sale  of 
stock  and  the  legacies  herein  mentioned  is 
to  be  paid  over  to  Sallle  Harper  Scott,  the 
girl  above  mentioned,  whom  I  have  raised." 
For  her  it  is  argued  that  this  residuary 
-clause  is  general  in  its  nature,  or  at  least 
general  or  broad  enough  to  support  her  claim 
to  the  proceeds  of  the  sale  of  this  after-ac- 
quired land.  Page  on  Wills,  {  605,  defines  a 
residuary  clause  of  a  will  to  be:  "That  part 
which  makes  disposition  of  the  residuum  of 
part  or  all  of  testator's  property;  that  is, 
tliat  part  thereof  not  otherwise  disposed  of 
by  will.  A  general  residuary  clause  disposes 
of  all  of  the  residuum  of  testator's  property ; 
while  a  particular  residuum  clause  disposes 
only  of  the  residuum  of  certain  specified 
property."  Schouler,  ■  in  the  recent  edition 
of  his  work  on  Wills  and  Administration,  p. 
248,  S  SIS,  says:  "A  residuary  bequest  of 
personal  property  operates  upon  all  the  per- 
sonal estate  which  the  testator  may  have  at 
his  death,  and  prima  facie  carries  with  it 
not  only  whatever  remains  undisposed  of 
bj  his  wUl,  but  whatever  despite  the  will 
falls  of  disposition  in  the  event  from  one 
cause  or  another.  Nevertheless,  this  pre- 
sumption is  liable  in  any  case  to  be  rebutted ; 
and  where  the  will  shows  that  the  testator 
meant  that  the  residuary  gift  should  take 
only  a  limited  effect,  that  meaning  most  op- 
erate." 

Section  4839,  Ky.  St  (Russell's  St  |  3962), 
provides  that,  "A  will  shall  be  construed, 
with  reference  to  the  real  and  personal  es- 
tate comprised  in  it  to  speak  and  take  effect 
as  If  it  had  been  executed  immediately  be- 
fore the  death  of  the  testator  unless  a  con- 
trary Intention  shall  appear  by  the  will." 
There  being  no  contrary  Intention  expressed 
in  the  will  under  consideration,  and  treating 
it  as  speaking  of  a  date  immediately  preced- 
ing the  death  of  testatrix,  the  proceeds  of 
sale  of  this  real  estate  undoubtedly  pass  un- 
der this  residuary  clause  if  It  is  general  in 
Its  nature,  and  the  codicil  does  not  stand. 

Wboi  this  will  was  wrlttHi  testatrix  was 
diqNxring  of  many  articles  of  personal  prop- 
erty, including  some  money  in  bank.  The 
money  In  bank  she  had  given  to  Sallle  Har- 
per Scott  in  item  1  of  her  will.  In  the  last 
clause  she  recites  that  there  are  many  oth- 
er things  not  specified  in  the  foregoing  writ- 
ing— evidently  by  "things"  referring  to  ar- 
ticles  of   household   furniture   and    wear- 


that  she  wished  given  as  keepsakes  to  her 
friends.  She  then  directs  that  certain  stock 
which  she  owns  be  sold,  and,  of  the  proceeds 
realized  from  this  sale,  $25  given  to  the 
church;  and  this  bequest  to  the  church  is 
followed  by  the  clause  under  consideration. 
It  does  not  say  the  rest  and  residue  of  my 
estate,  or  language  susceptible  of  as  broad  a 
construction  or  interpretation  as  this  lan- 
guage would  Justify.  But  it  is  specific  in  its 
nature,  and  directs  that  the  money  left  of 
the  sale  of  stock  is  to  be  paid  over  to  ap- 
pellee. The  language  used,  when  fairly  and 
reasonably  interpreted,  would  not  Justify  or. 
support  the  contention  that  the  testatrix  in- 
tended by  it  to  pass  to  appellee  any  property 
except  such  as  should  remain  of  the  sale  of 
the  stock  after  the  special  bequest  to  the 
church  had  been  satisfied.  She  did  not  con- 
template that  any  other  property  would  pass 
to  appellee  under  this  clause  of  her  will. 
That  she  placed  this  construction  upon  the 
will  is  evidenced  by  the  further  fact  that 
thereafter,  when  she  acquired  other  property 
of  the  value  of  at  least  $5,000,  she,  in  a  codi- 
cil, attempted  to  dispose  of  it  If  it  bad  been 
her  intention  that  this  after-acquired  prop- 
erty should  go  as  a  part  of  her  estate  to  ap- 
pellee, and  that  such  devise  was  covered  by 
this  residuary  clause,  then  the  draft  of  the 
codicil  was  wholly  unnecessary.  An  exami- 
nation of  this  codicil  shows  that  the  testa- 
trix did  not  want  appellee  to  have  this  prop- 
erty. She  merely  desired  her  to  have  the 
use  of  a  half  of  It  as  long  as  she  remained 
single,  and  that  after  she  married  that  she 
should  have  a  beneficial  interest  in  the  net 
proceeds  from  the  rental  of  half  of  the  land 
during  the  life  of  Bert  Durham.  If  the  resid- 
uary clause  was  general  In  its  nature,  it 
would  cover  and  pass  title  to  all  after-ac- 
quired property,  whether  It  was  real  or  per- 
sonal estate,  at  decedent's  death,  so  that  the 
fact  that  the  land  was  sold  and  the  proceeds 
converted  into  money  In  no  wise  enlarges 
appellee's  rights  under  the  will.  We  are 
clearly  of  opinion  that  by  the  clause  under 
consideration  the  testatrix  did  not  intend  to 
give  to  appellee  any  property  whatever  other 
than  such  money  as  should  be  realized  from 
a  sale  of  her  stock,  after  the  special  bequest 
to  the  church  had  been  satisfied. 

This  brings  us  to  a  consideration  of  the 
point  in  dispute  between  the  Durham  and 
the  Lane  claimants.  Each  contend  that  the 
property  in  question  did  not  pass  under  the 
residuary  clause  above  referred  to,  but  they 
differ  in  their  application  of  the  law  to  the 
facts  presented  controlling  the  disposition  of 
this  after-acquired  property.  Of  course,  if 
It  had  not  been  sold  by  the  testatrix  in  her 
lifetime,  it  would  have,  imder  the  will,  up- 
on the  death  of  Bert  Durham,  been  sold, 
and  the  proceeds  divided  among  the  Durham 
heirs  therein  designated.  But  Bert  Durham 
died  before  the  testatrix,  and  Sallle  Harper 
Scott  the  girl  whom  testatrix  had  raised 
and  for  whom  she  was  making  provision  in 
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her  will,  bavins  married,  the  period  fixed  un- 
der the  codicil  for  the  sale  of  this  after-ac- 
quired land  and  the  distribution  of  the  pro- 
ceeds- thereof  arrived.  In  fact,  under  the 
terms  and  provisions  of  the  codicil,  each  of 
the  events  designated  in  the  codicil  which 
postponed  Its  sale  having  occurred,  either 
prior  to  the  death  of  testatrix  or  almost  im- 
mediately thereafter,  if  the  land  had  not 
been  sold  by  testatrix  In  her  lifetime,  the 
Durham  heirs,  to  whom  the  proceeds  were 
willed,  could  have  demanded  a  sale  of  this 
land  at  any  time  in  order  that  the  proceeds 
■  might  be  divided  among  them  as  directed. 
The  fact  that  It  was  sold  by  testatrix  has 
brought  about  and  produced  this  controversy. 

It  is  claimed  for  the  Lane  heirs  that,  In- 
asmuch as  the  land  was  sold  by  testatrix  in 
her  lifetime  and  converted  into  money,  and 
this  money  used  by  her  in  the  purchase  of 
notes  and  other  real  estate,  that  this  gift 
or  devise  was  adeemed,  and  that  there  being 
no  general  residuary  clause  in  the  will,  it 
passes  to  them  as  undevised  estate.  For  the 
Durham  claimants  it  Is  contended  that  this 
devise  to  them  was  not  of  real  estate  but  of 
personalty;  that  they  bad  no  claim  whatever 
upon  the  land,  but  merely  an  interest  in  the 
proceeds  arising  from  a  sale  thereof  when- 
ever such  a  sale  should  be  made;  that,  inas- 
much as  it  was  a  money  bequest,  and  testa- 
trix sold  the  land  herself  rather  than  wait 
for  it  to  be  sold  at  Bert  Durham's  death,  as 
provided  for  in  the  codicil,  they  are  still 
entitled  to  the  money  received  by  her  for 
It  so  long  as  they  can  trace  and  identify  it 
In  other  words,  they  insist  that  the  sale  of 
this  land  by  testatrix,  and  the  conversion  of 
It  into  money,  does  not  destroy  or  adeem  the 
legacy,  but  that  they  are  still  entitled  to  the 
money  if  they  can  trace  and  identify  it 
This  they  have  attempted  to  do,  and  as  to 
how  well  they  have  succeeded  in  its  Identi- 
fication we  will  consider  hereafter. 

The  authorities  agree  that  where  real 
estate  has  been  devised  to  one  not  an  heir, 
and  thereafter  sold  by  the  testator,  such  act 
operates  as  an  ademption  or  revocation  of 
such  devise.  And,  Indeed,  this  rule  would  be 
universal  In  Its  application  but  for  certain 
statutory  enactments  which  have  changed  it 
In  80  far  as  heirs  are  concerned;  section 
2068,  Ky.  St  (Russell's  St  S  8S14),  in  this 
state  having  to  tUs  extent  modified  the  gen- 
eral or  common-law  rule,  and  similar  stat- 
utes in  other  states  having  accomplished  the 
same  result  there.  But  as  to  personalty  a 
different  rule  of  construction  obtains,  and 
where  personal  property  is  bequeathed,  al- 
though it  is  slightly  changed  in  form  by  the 
testator,  so  long  as  it  remains  in  specie  or 
kind  the  legacy  is  not  adeemed.  Many  Illus- 
trations of  changes  of  this  character  that 
may  be  made  are  cited  in  Page  on  Wills, 
{  781.  From  the  authorities  it  may  be  stated 
as  a  general  rule  that  a  specific  bequest  of 
personal  property  is  not  adeemed  by  a  slight 
change  or  alteration  therein ;   though,  if  the 


change  Is  radical  or  material,  it  operates  as 
an  ademption. 

In  the  case  under  consideration  the  be- 
quest to  the  Durham  children  was  the  pro- 
ceeds of  the  sale  of  certain  real  estate:  that 
is,  a  money  bequest  Were  these  bequests 
adeemed  by  a  sale  of  this  property  by  the 
testatrix  In  her  lifetime,  and  the  investment 
of  the  proceeds  of  such  sale  in  other  real 
estate,  mortgage  notes,  etc.?  Applying  the 
rule  above  announced,  if  this  property  has 
been  kept  in  q)ecle  and  can  be  traced  and 
Identified,  then  it  would  seem  that  the  leg- 
acy is  not  adeemed;   otherwise,  it  is. 

The  case  of  Miller's  Ex'r  v.  Ualone,  109 
Ky.  133,  58  S.  W.  708,  22  Ky.  Law  Rep.  635, 
95  Am.  St  Rep.  338,  decided  by  this  court 
in  1900,  Is  In  many  respects  similar  to  the 
case  under  consideration.  In  that  case  the 
testatrix  gave  a  liouse  and  lot  in  Shelbyvllle 
to  her  executor  in  trust  to  sell  and  divide  the 
proceeds  of  sale  among  the  children  of  H.  C. 
Malone.  The  children  of  H.  C.  Malone  were 
not  heirs  of  testatrix.  They  were  strangers 
to  her  blood.  After  she  had  made  this  will 
she  sold  the  house  and  lot,  received  $200  in 
cash,  and  took  notes  for  the  balance  of  the 
purchase  money.  It  was  contended  In  that 
case  that  the  sale  of  the  house  and  lot  by 
the  testatrix  worked  an  ademption  of  the 
legacy,  but  upon  reviewing  the  case  here, 
this  court  held  that  It  did  not  at  least  to 
the  extent  of  the  proceeds  of  the  sale  which 
were  identified;  that  Is,  the  purchase-money 
notes  which  were  taken.  There  was  no 
showing  In  that  case  as  to  what  became  of 
the  $200  that  was  paid  in  cash,  and  Infer- 
entlally  this  court  decided  that  there  was  an 
ademption  as  to  this  portion  of  the  proceeds 
of  the  sale,  for  the  reason  that  It  was  not 
traced  out  and  Identified.  The  only  appre- 
ciable difference  between  that  case  and  the 
case  at  bar  is  that  a  trustee  was  directed  to 
sell  in  that  case,  whereas  the  testatrix  in 
the  case  at  bar  directed  that  the  sale  be 
made  after  the  expiration  of  the  life  estate 
of  Bert  Durham.  This  Is  not  a  substantial 
difference,  because  where  a  will  directs  laud 
to  be  sold  without  making  any  provision 
as  to  who  shall  sell  it  a  court  of  chancery 
will  direct  its  sale  in  order  to  effectuate  the 
win  and  purpose  of  the  testator.  If,  In  fact 
the  administrator  with  the  will  annexed 
would  not  be  clothed  with  such  power. 

The  proof  shows  that  the  land  In  question 
was  sold  by  the  testatrix  for  $3,000— $2,500 
cash  and  $2,500  on  one  year's  time;  thi^t 
she  collected  from  this  sale  in  all  $5,150, 
which  sum  she  deposited  In  bank  to  her 
credit,  where  she  already  had  on  deposit  the 
money  which  she  bequeathed  to  Sallle  Har- 
per Scott  At  the  time  of  her  death  she 
had  on  hand  land  notes  of  the  value  of  $4,- 
241.62,  and  a  house  and  lot  for  which  she 
had  paid  $1,400,  making  a  total  of  $5,641.62. 
In  their  answer  the  Durham  claimants  assert 
that  the  money  realized  from  the  sale  of  this 
land  and  the  interest  on  th%  $2,500  for  one 
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year,  together  with  the  money  which  the 
testitrlx  bad  In  bank  at  that  time,  Is  the 
game  money  which  was  used  by  testatrix  In 
the  poiTcbaK  of  the  notes  and  the  house  re- 
ferred to;  and  the  proof  which  they  offered 
In  support  of  this  contention  establishes  the 
fact 

In  the  case  of  Xooe  y.  Vannoy,  0  N.  C.  185, 
vhich  was  dted  with  approval  in  the  case 
of  Miller's  £x'r  v.  Malone,  the  court  said: 
"As  the  proceeds  of  the  sale  of  the  property 
is  given,  It  follows  that  If  such  part  thereof 
as  Is  specified,  can  be  traced  out  and  Identi- 
fied, at  the  time  of  the  death  of  the  testator, 
the  legacy  will  take  effect,  and  there  will 
be  no  ademption,  or  only  a  partial  one." 
In  that  case  the  will  provided:  "I  further 
give  to  my  children,  by  a  former  marriage, 
the  proceeds  of  the  sale  of  my  town  property 
in  the  town  of  WUkesboro,  or  so  much 
thereof  as  is  herein  specified,  to  wit,  to  my 
son,  Joel  Alfred,  |200,"  etc.  The  testator 
sold  the  property  mentioned,  and  It  was 
claimed  that  the  sale  was  an  ademption  of 
the  legacy. 

The  case  at  bar  is  not  distinguishable  from 
MQIer  v.  Malone,  above  i^eferred  to,  and  on 
the  authority  of  that  case  the  legacy  to  the 
Durham  children  was  not  adeemed  by  the 
sale  of  the  property  by  testatrix,  at  least  so 
far  as  the  proceeds  arising  from  that  sale 
can  be  traced  out  and  Identified.  From  the 
evidence  in  this  case  It  Is  apparent  that  the 
money  realized  from  the  sale  of  this  land 
was  placed  in  bank  along  with  other  money 
which  testatrix  then  had  on  deposit  in  said 
bank,  and  was  invested  by  her  in  notes 
which,  at  the  date  of  her  death,  amounted 
to  14,241.62.  The  balance  thereof,  to  wit, 
$1,400,  was  Invested  In  a  house  and  lot.  Of 
the  money  invested  In  these  notes,  at  least 
liOO,  onder  the  first  paragraph  or  clause 
of  the  will,  under  the  rule  which  we  have 
announced,  belonged  to  Sallie  Harper  Scott 
Clay.  So  that  there  is  in  fact,  of  the  pro- 
ceeds of  the  sale  of  this  land,  traced  Into 
these  notes,  the  sum  of  $3,741.62.  The  bal- 
ance of  the  purchase  money  realized  from 
the  sale  of  this  land  was  Invested  In  the 
bouse  and  lot,  for  which  testatrix  paid  $1,- 
400. 

The  qnestlon  hoe  arises.  May  money  spe- 
cifically bequeathed  be  Invested  in  real  es- 
tate by  the  testator  without  adeeming  the 
bequest,  evien  though  the  money  is  accurate- 
ly traced  into  the  real  estate?  As  stated, 
where  a  legacy  of  personal  property  is  chang- 
ed, it  does  not  operate  as  an  ademption  so 
long  as  it  remains  in  specie,  and  the  change 
Is  not  radical.  But  we  have  been  unable  to 
find  any  case  that  has  extended  the  rule  to 
the  extent  of  permitting  personal  property 
to  be  converted  Into  real  estate  without  its 
operating  as  an  ademption. 

The  Dorbams  rest  their  right  to  recover 
upon  the  theory  that  the  bequest  to  them 


was  not  real  estate,  but  the  proceeds  thereof 
— money  arising  from  the  Bale  of  the  land. 
We  hold  that  they  are  entitled  to  have  and 
receive  so  much  of  the  bequest  as  remains 
in  specie  and  has  been  traced  and  identified, 
but  no  more.  If,  when  testatrix  sold  the 
land,  she  had  placed  the  money  in  bank  to 
her  credit  as  a  time  deposit,  and  received 
a  certificate  therefor  from  the  bank,  this  cer- 
tificate would  certainly  represent  the  pro- 
ceeds of  the  sale.  And  we  are  unable  to 
draw  a  distinction  between  lending  the  mon- 
ey to  a  bank  on  a  certificate  of  deposit  and 
buying  land  notes  with  it.  A  certificate 
of  deposit  and  the  notes  alike  represent  the 
money;  but  not  so  with  real  estate.  The 
notes,  like  tbe  certificate,  call  for  so  much 
money — the  proceeds  of  the  sale,  or  part  of 
It  While  the  deed  to  the  land  does  not 
represent  money,  but  evidences  title  in  tbe 
holder  to  tbe  land. 

Testatrix  had  on  deposit  In  the  Carlisle 
Deposit  Bank  to  her  credit  at  the  date  of 
her  death  the  sum  of  $139.28.  This  sum,  un- 
der Item  1,  together  with  $300  which  was  In 
bank  and  used  by  the  testatrix  In  the  pur- 
chase of  the  notes  In  question,  belongs  to 
appellee.  The  balance  of  the  proceeds  of 
the  sale  of  the  land,  which  has  been  Identi- 
fied and  traced  Into  the  notes  held  by  testa- 
trix at  her  death,  passes,  under  the  codicil, 
to  the  Durham  claimants.  Tbe  house  and 
lot  In  Carlisle,  not  having  been  disposed  of 
by  testatrix  In  her  will,  passes  as  undevised 
estate  to  her  heirs  at  law,  the  Lane  claim- 
ants. We  are  of  opinion,  that  Inasmuch  as 
$3,741.62  of  the  proceeds  of  this  sale  has 
been  traced  directly  into  these  notes  that 
were  on  band  at  the  death  of  testatrix,  the 
legacy  to  the  Durham  claimants  to  this  ex- 
tent was  not  adeemed;  and  that  they  are 
entitled  to  have  and  receive  this  amount 
But  as  to  the  money  which  was  Invested  In 
real  estate  there  was  an  ademption.  There 
is  no  authority  in  the  will  given  to  sell  any 
land  other  than  the  62  acres  specifically  nam- 
ed. If  we  should  hold  that  the  proceeds  of 
this  sale,  traced  Into  the  purchase  of  this 
house  and  lot,  passed  to  the  Durham  claim- 
ants, they  would  receive  It  as  real  estate,  and 
not  as  personal  property. 

Judgment  reversed  and  cause  remanded, 
with  Instructions  to  enter  a  Judgment  in  con- 
formity with  this  opinion. 


BOARD  OF  EDUCATION  OF  MERCER 

COUNTY  V.  RANKIN. 

(Court  of  Appeals  of  Kentucky.    Feb.  16, 1911.) 

Attosnet  and  Client  (|  153*)— Acts  of  At- 

TOBNET— Value  op  Services — Misconduct. 
Plaintiff,  as  attorney  for  tbe  county  school 
superintendent,  sued  school  book  publishers  and 
otbers  on  their  bond  for  breach  thereof,  and 
recovered  judgment  for  $10,000.  The  superin- 
tendent with  plaintiff's  knowledge  made  a  com- 
promise agreement,  by  which  he  accepted  a  note 
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for  $2,200  to  him  as  Bnperintendent,  to  be  paid 
when  the  Court  of  Appeals  should  determine 
that  the  judgment  in  that  suit  was  a  bar  to 
certain  proceedings  on  the  same  bond  by  the 
superintendent  of  another  county.  Following 
the  execution  of  the  note,  plaintiff,  as  coonsel 
for  the  superintendent,  satisfied  the  judgment 
in  full  on  the  mai^n.  The  superintendent's 
successor  thereafter  instituted  proceedings  to 
cancel  such  satisfaction,  and  to  enforce  the 
judgment  in  full,  in  which  she  receiTed  no  as- 
sistance from  plaintiff,  but,  being  subsequently 
successful,  collected  the  judgment.  Held,  that 
plaintiff  should  have  resisted  his  client  a  at- 
tempt to  make  such  settlement,  and  that  by 
his  failure  to  do  so  he  destroyed  the  value  of 
his  services  in  procuring  the  judgment  and 
could  not  recover  fees  therefor  against  the  coun- 
ty board  of  education. 

TEd.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  Si  289,  300;  Dec.  Dig.  { 
153.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

Action  by  C.  B.  Rankin  against  the  Coun- 
ty Board  of  Education  of  Mercer  County, 
Kentucky.  Judgment  for  plaintilT,  and  de- 
fendant appeals.  Reversed  and  remanded, 
with  instructions  to  dismiss. 

See,  also,  132  S.  W.  1026. 

E.  H.  Galther,  for  appellant  Wm.  L. 
Whittlnghill,  for  appellee. 

liASSING,  J.  In  1905,  C.  E.  Rankin,  as 
attorney  for  H.  H.  Walker,  superintendent  of 
schools  in  Mercer  county,  Ky.,  brought  a  suit 
In  the  Mercer  circuit  court  against  D.  C. 
Heath  &  Co.,  school  book  publishers  and  sell- 
ers, and  B.  F.  Grazianl,  their  surety,  where- 
in It  was  sought  to  recover  of  said  book  com- 
pany the  sum  of  $10,000  for  an  alleged  breach 
of  Its  bond.  When  the  case  was  called  for 
trial,  the  defendant  book  company  entered  a 
demurrer  to  the  petition,  and,  at  the  same 
time,  filed  an  answer,  traversing  the  materi- 
al portions  thereof,  and  entered  a  plea  of 
abatement;  this  latter  being  based  upon  the 
pendency  of  a  similar  action  In  the  Mason 
circuit  court.  The  plea  in  abatement  was 
later  withdrawn,  and  a  plea  entered  to  the 
jurisdiction  of  the  court.  This  was  over- 
ruled, and  the  case  went  to  trial  upon  deposi- 
tions that  bad  theretofore  been  taken  In  Co- 
lumbus, Ohio,  and  the  testimony  of  one  W.  S. 
Smythe,  an  agent  of  the  book  company,  who 
was  Introduced  as  a  witness  for  plaintiff  on 
the  question  of  the  quality  of  the  books.  At 
the  conclusion  of  this  evidence,  a  verdict  for 
$10,000  was  rendered  in  favor  of  plaintiff. 
On  the  day  following  the  rendition  of  the 
verdict,  the  county  superintendent,  with  the 
knowledge  of  his  attorney,  entered  into  a 
compromise  agreement  with  the  attorney  for 
the  defendant  company,  by  the  terms  of 
which  a  note  for  $2,200  was  executed  to  the 
plaintiff  as  superintendent,  to  be  paid  when 
the  Court  of  Appeals  should  determine  that 
the  judgment  rendered  in  the  Mercer  circuit 
court  was  a  bar  to  the  proceedings  In  the 
Mason  circuit  court  The  note,  by  the  terms 
of  the  agreement  was  to  be  held  until  this 


question  was  finally  decided  against  the 
claim  of  Mason  county,  when  it  was  to  be 
paid.  Following  the  execution  of  this  note, 
appellee,  as  counsel  for  the  superintendent, 
wrote  upon  the  margin  of  the  Judgment  the 
following  indorsement:  "This  Judgment  Is 
satisfied  in  full,  this  May  17,  1905."  This 
was  signed  by  Walker  for  the  commonwealth 
and  as  superintendent  of  schools.  On  the 
1st  of  January,  1906,  Walker  was  succeeded 
in  office  by  Miss  Ora  L.  Adams,  and,  in  mak- 
ing a  settlement  with  Walker,  she  learned  of 
the  compromise  agreement  She  thereupon 
brought  suit  to  have  it  set  aside,  the  indorse- 
ment of  satisfaction  upon  the  Judgment  can- 
celed, and  such  proceedings  bad  and  orders 
made  as  would  enable  her  to  collect  the  $10.- 
000.  This  suit  was  resisted  by  the  book 
company  upon  various  grounds,  and  upon  a 
full  hearing  In  the  circuit  court  the  prayer 
of  the  petition  was  granted.  The  case  was 
appealed  and  affirmed  by  this  court;  the 
opinion  being  found  in  129  Ky.  835. 113  S.  W. 
69,  under  the  style  of  D.  C.  Heath  &  Co.  r. 
Commonwealth.  The  Judgment  was  finally 
collected,  and,  as  Rankin,  who  had  represent- 
ed the  former  superintendent.  Walker,  and 
Miss  Adams,  the  present  superintendent, 
were  unable  to  agree  what  if  any,  c<»npen- 
sation  he  should  have  for  his  services  in 
bringing  the  original  suit  a  suit  was  insti- 
tuted by  him  against  the  board  of  education 
for  Mercer  county  to  recover  $1,000  as  the 
reasonable  value  of  the  service  rendered  by 
him.  The  board  of  education  for  answer 
pleaded  the  facts  as  developed  In  the  suit  of 
Heath  &  Co.  v.  Commonwealth,  supra,  and 
denied  that  the  services  rendered  by  him 
were  worth  $1,000,  or  any  sum  wtiatever;  and 
pleaded,  further,  that  after  the  rendition  of 
the  Judgment  for  $10,000  he  and  his  client 
Walker  entered  into  the  compromise  agree- 
ment by  which  they  accepted,  in  satisfactton 
of  the  Judgment  the  note  for  $2,200,  and  that 
he  agreed  with  his  client  to  look  to  said  note 
for  his  compensation ;  and  that.  If  the  plain* 
tiff  was  entitled  to  any  sum  wliatever,  it  was 
only  a  reasonable  fee  for  services  In  so  con- 
ducting the  case  as  to  get  this  note  from  the 
book  company.  They  charged.  In  sul>8tance, 
that  a  fraud  was  practiced  upon  the  com- 
monwealth in  the  compromise  settlement 
agreed  upon,  and  that,  because  thereof;  no 
fee  whatever  should  be  paid.  The  reply  trav- 
ersed the  allegations  of  fraud  and  all  other 
material  allegations  set  up  in  the  answer. 
Upon  the  two  Issues,  the  fraudulent  settle- 
ment of  the  original  Judgment  and  the  value 
of  the  services  rendered,  the  case  went  to 
trial.  The  burden  being  upon  the  defend- 
ants to  substantiate  their  charge  of  fraud, 
upon  the  conclusion  of  the  testimony,  the 
court  was  of  opinion  that  they  bad  failed  to 
make  out  their  case,  and  Instructed  the  Jury 
that  the  only  question  for  their  consideration 
was  the  value  of  the  services  rendered  by 
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plaintiff  to  defendant  Plaintiff  testlfled  as 
to  tbe  mine  of  bis  services,  and,  at  the  con- 
clusion thereof,  the  court  Instructed  the  jury 
as  follows:  "Yon  will  find  for  plaintiff, 
Rankin,  the  reasonable  value,  according  to 
tbe  testimony,  of  his  services  as  attorney  for 
tlie  plaintiff.  In  the  case  of  H.  H.  Walker 
as  superintendent  of  schools  against  D.  G. 
Heath  &  Co.  and  B.  F.  Grazlanl,  not  ex- 
c«eding  $1,000,  the  amount  claimed  in  the 
petition."  The  Jury  found  for  plaintiff  the 
full  amount  sued  for,  and,  judgment  having 
been  entered  thereon,  the  board  of  education 
appeals. 

Two  questions  are  presented  for  our  con- 
sideration: First,  was  the  compromise  ar- 
rangement altered  into  l>etween  former  sn- 
perlntendedt  Walker  and  the  company  a 
fraudalent  transaction?  And,  second,  if  so, 
to  what  extent  was  appellee  connected  there- 
with, and  how  far  should  he  be  held  answer- 
able therefor? 

It  Is  argued,  in  defense  of  the  superintend- 
ent and  his  counsel,  that.  Inasmuch  as  there 
was  a  similar  suit  pending  In  another  county, 
tb^  entertained  grave  doubts  as  to  whether 
or  not  they  would  ever  be  able  to  collect  any 
ram  whatever  on  tbe  Judgment,  and  that 
tberefore  they  were  acting  for  what  they  re- 
garded as  the  best  interests  of  the  schools  of 
.Mercer  county  la  making  tbe  settlement 
wblcb  they  did. 

The  bond  of  the  book  company  had  been 
rlolated,  and  tbe  commonwealth  was  enti- 
tled to  this  money  for  the  use  of  either  Ma- 
son or  Mercer  county.  The  only  open  ques- 
tion was  between  the  two  counties,  as  to 
which  should  have  the  benefit  of  it  Walker 
and  bis  counsel,  appellee,  stood  as  tbe  rep- 
reientativeB  of  the  commonwealth  in  Mercer 
county,  the  one  a  public  official,  and  the  oth- 
er his  chosen  adviser.  Of  the  former  the 
commonwealtb  expected  that  character  of 
service  vhlcb  a  faithful  official  will  render, 
god  of  the  latter  the  commonwealth  bad  tbe 
right  to  expect  that  be  would  see  to  it  that 
tbe  saperintendent  was  properly  advised  and 
represented,  so  that  tbe  interests  of  the  com- 
monwealth would  be  protected. 

As  decided  in  the  case  of  Heath  &  Co.  t. 
Commonwealth,  there  was  no  authority  in 
law  tor  making  such  a  compromise  as  was 
attempted  to  be  made,  and,  if  they  had  per- 
mitted the  record  in  the  Mercer  circuit  court 
to  show  tbe  character  of  compromise  that 
bad  been  entered  into,  little  trouble  would 
bare  been  experienced.  But  tbe  arrangement 
was  w  made  that  it  appeared  from  tbe  rec- 
ord as  though  tbe  full  amount  of  tbe  Judg- 
ment bad  been  paid,  for  it  could  be  satisfied 
only  by  paying  It  And  in  this  lies  tbe  mis- 
chief. Whether  wittingly  or  not,  tbe  spper^ 
Intendoit  and  appellee  were  in  reality  aiding 
the  book  company  to  defeat  tbe  common- 
wealth in  the  collection  of  $7,800  of  its  Judg- 
ment debt  This  is  tbe  effect  of  the  agree- 
ment into  which  tbey  entered,  for,  as  the 
record  in  tbe  Mercer  dicult  court  showed 


that  the  judgment  bad  been  satisfied,  tbe 
plea  of  this  fact  in  the  Mhson  circuit  court 
would  have  been  a  good  plea  in  bar;  and, 
as  the  bond  provided  that  there  could  be  but 
one  recovery,  the  commonwealth,  if  tbe  true 
facts  had  not  been  disclosed,  would  hare  lost 
Just  this  amount  of  money.  The  net  result 
of  appellee's  services  to  superintendent  Walk- 
er, and  through  blm  tbe  commonwealth,  was 
that  if  tbe  suit  has  not  been  filed  to  have 
the  indorsement  on  tbe  record  canceled  and 
the  unwarranted  agreement  set  aside,  this- 
loss  of  $7,800  would  have  been  sustained. 

Walker  was  dead  at  tbe  date  of  the  trial, 
and  we  have  no  statement  from  him  as  to 
why  the  compromise  agreement  was  entered 
into.  Appellee  says  that  he  was  opposed  to 
it  and,  in  fact  regarded  It  as  not  amounting 
to  anything.  Unfortunately  this  does  not 
help  him.  He  should  not  have  prepared  the 
indorsement  that  was  put  upon  tbe  record; 
he  should  not  have  acted  as  Intermediary  be- 
tween tbe  book  company  and  the  superin- 
tendent; he  should  not  have  consented  to  be- 
tbe  custodian  of  tbe  note;  be  should  not 
have  maintained  a  secrecy  about  ths  trans- 
action; and  be  should  have  made  the  record 
show  the  true  transaction.  AH  of  these  acts 
on  his  part  contradict  his  testimony  that  he 
was  opposed  to  tbe  arrangement  and  advised 
against  it  He  was  employed  to  represent 
his  client  and,  through  him,  tbe  common- 
wealth, and  to  protect  and  preserve  her  in- 
terests, and  he  failed  to  discharge  bis  whole 
duty  when  be  sat  quietly  by  and  saw  bis 
client  do  an  act  which  he  knew  to  be  wrong, 
or  unlawful,  or  unauthorized.  He  is  not  en- 
titled to  compensation  for  services  in  which 
be  failed  to  discharge  tbe  duty  which  tbe 
law  and  bis  oath  Imposed  upon  him.  If  the 
superintendent  was  proceeding  in  ignorance 
of  the  law,  it  was  the  duty  of  appellee  to 
have  correctly  advised  blm  and  guided  him 
aright  He  should  not  have  knowingly  per- 
mitted bis  client  to  enter  into  the  kind  and 
character  of  agreement  which  be  did.  He 
knew  that  this  money  did  not  belong  to 
Walker,  but  to  tbe  commonwealth,  and  when 
be  permitted  blm  to  barter  it  away  for  a 
paltry  sum,  less  than  one-fourth  the  amount 
of  the  Judgment  upon  terms  of  uncertainty 
as  to  its  payment  he  was  himself  guilty  of 
neglect  of  duty;  and  this  especially  in  the 
light  of  the  testimony  which  he  gives,  to  the 
effect  that  he  did  not  regard  it  as  a  binding 
contract  or  of  any  force  and  effect  Instead 
of  lending  bis  sanction  to  this  transaction, 
he  should  have  resisted  its  execution,  and, 
had  he  done  so  with  any  d^ree  of  firmness, 
we  have  no  doubt  but  that  the  result  would 
have  been  different 

Compensation  for  a  lawyer's  services  Is 
not  always  measured  by  the  value  of  the 
service  rendered.  Grood  services,  honestly 
and  faithfully  performed,  frequently  produce 
no  good  or  valuable  results;  but  for  such 
services  the  lawyer  Is,  nevertheless,  entitled 
to  pay.    But  where  be  so  acts  as  to  cause  a 
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loss,  he  shonld  be  denied  compensation.  Up 
to  the  date  of  the  rendition  of  the  Judg- 
ment, appellee's  services  had  been  satisfac- 
tory. Whether  the  arrangement  as  to  the 
compromise  agreement  had  been  entered  Into 
before  the  judgment  was  taken  or  not  Is  Im- 
material. Every  step  that  tvas  taken,  as  ap- 
pears from  the  record,  was  taken  In  the  In- 
terest of  protecting  and  perfecting  the  com- 
monwealth's right,  and  hence  we  pass  with- 
out consideration  the  contention  that  the  ar- 
rangement to  compromise  this  judgment  was 
entered  Into  some  time  before  It  was  taken. 
Appellee's  failure  of  duty  attached  when  he 
permitted  the  arrangement  to  be  entered  into 
as  above  set  out  By  permitting  the  com- 
promise, he  not  only  completely  destroyed 
the  value  of  the  services  he  had  rendered  the 
commonwealth  up  to  that  time,  but,  in  fact, 
placed  her  in  a  worse  position  than  she 
WDuId  have  been  In  if  nothing  at  all  had 
been  done;  for,  In  order  to  collect  this  mon- 
ey. It  was  first  necessary  for  the  common- 
wealth, by  suit,  to  have  removed  from  the 
record  the  indorsement  which  the  snperln- 
tendenty  with  the  knowledge  of  appellee,  had 
placed  thereon.  This  effort  on  the  part  of 
the  commonwealth  was  successful  at  the  end 
of  a  vexatious  and  expensive  litigation.  In 
which  she  received  no  aid,  counsel,  or  assist- 
ance in  any  wise  from  appellee.  Having  not 
only  destroyed  the  value  of  the  services  ren- 
dered in  procuring  the  judgment,  by  permit- 
ting the  compromise  to  be  entered  Into,  but 
put  the  state  to  a  big  expense  to  clear  the 
record,  -we  are  constrained  to  held  that  ap- 
pellee is  entitled  to  no  compensation  what- 
ever for  his  services.  And,  Instead  of  in- 
structing the  Jury  as  he  did,  the  trial  judge 
should  have  Instructed  it  that  the  facts,  as 
developed  in  the  case  of  Heath  &  Co.  v.  Com- 
monwealth, were  such  as  showed  that  appel- 
lee was  entitled  to  no  compensation  for  ad- 
vising, or  at  least  permitting,  his  client  Walk- 
er to  close  that  litigation  in  the  way  and 
manner  In  which  he  did. 

A  Judgment  should  have  been  rendered  In 
favor  of  appellant,  and  plaintiff's  petition 
dismissed. 

The  cause  Is  reversed  and  remanded,  with 
instructions  so  to  do. 


GAMBILIi  V.   COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Feb.  16, 1911.) 

1.  Intoxicating  Liqcobs  (J  132*)— Offenses 
— Statutes  Applicable. 

Ky.  St.  !  25o8a  (Rusaell's  St.  $  3C46),  pro- 
hibiting the  sale  of  lignors  by  wholesale,  except 
manufacturers  selling  liquors  of  their  own  make 
to  a  wholesale  dealer  or  a  licensed  retail  dealer, 
where  the  sale  of  liquor  has  lieen  prohibited 
by  special  act,  or  by  vote  of  the  people  under 
the  local  option  law,  applies  to  all  wholesale 
dealers,  except  manufacturers  selling  liquor  of 
their  own  manofactnre  to  a  wholesale  dealer  or 
a    licensed    retail    dealer,    and    amends    Acts 


1S73,  c.  40,  prohibiting  the  sale  of  Uqaor  ( i  a 
designated  county  subject  to  specified  exemp- 
tions. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  132. •] 

2.  Intoxicatino    Liquoes   (J  204*)— Indict- 
ment—Sufficiency. 

An  indictment  alleging  that  accused  sold 
intoxicating  liquors  in  Breathitt  county,  "con- 
trary to  the  local  prohibitory  laws  now  in  force 
in  said  county,"  refers  to  Acts  1873,  c.  40, 
prohibiting  the  sale  of  intoxicating  liquors  in 
the  county,  and  Ky.  St  {  2538a  (Russell's  St 
I  3646),  prohibiting  the  sale  by  wholesale  of 
mtoxicating  liquors,  except  manufacturers  sell- 
ing liquors  of  their  own  make  to  a  wholesale 
dealer  or  a  licensed  retail  dealer,  and  charges 
an  offense. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  2(M.*] 

3.  Intoxicatino   Liquors  ({  222*)— Indict- 
ment—Requisites. 

An  indictment  for  a  violation  of  the  local 
option  law  need  not  allege  that  accused  does  not 
come  within  the  ezcepnons,  nor  need  it  nega- 
tive the  provisos  the  law  contains,  because  these 
are  matters  of  defense  which  the  prosecution 
need  not  anticipate. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {<  240-24ii;    Dec.  Dig.  J . 

4.  Intoxicating  Liquobs  (i  224*)— Looal  Op- 
tion Law— Violation— Evidence. 

The  prosecution  on  a  trial  for  a  violation 
of  the  local  option  law  need  not  prove  that 
accused  does  not  come  within  the  class  exclud- 
ed from  the  operation  of  the  statute,  but  need 
only  show  that  a  sale  was  made,  and  accused 
must  then  show  that  he  belongs  to  the  excepted 
class. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  224.*] 

5.  Intoxicating  Liquors  ({  224*)— Viola- 
tion or  Local  Option  Law— Evidence. 

Where,  on  a  trial  for  a  violation  of  Arts 
1S73,  c.  40,  as  amended  by  Ky.  8t  i  2u.'>Sa 
(Russell's  St.  !  SMS),  prohibiting  the  sale  of 
liquor  by  wholesale,  except  manufacturers  sell- 
ing liquors  of  their  own  make  to  a  wholesale 
dealer  or  a  licensed  retail  dealer,  the  prosecu- 
tion showed  a  sale  of  liquor  by  accused,  it 
was  incumbent  on  accused  to  show  that  he  was 
a  manufacturer,  and  that  the  prosecutor  was 
either  a  wholesale  dealer  or  a  licensed  retail 
dealer. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  224.*] 

Appeal  from  Circuit  Court,  Breathitt 
C!ounty. 

W.  B.  Oamblll  was  convicted  of  violating 
the  local  option  laws,  and  be  appeals.  Af- 
firmed. 

Redwine  &  Patton,  for  appellant  James 
Breathitt  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

CLAY,  0.  Appellant  W.  B.  Oamblll,  was 
Indicted  by  the  grand  Jury  of  Breathitt  coun- 
ty for  the  offense  of  selling  spirituous,  vinous, 
malt,  and  intoxicating  liquors  and  mixtures 
thereof  to  Berry  Turner,  "contrary  to  the 
local  prohibitory  laws  now  in  force  in  said 
county."  The  Jury  found  blm  guilty,  and 
fixed  Ids  punishment  at  a  fine  of  $100.  From 
the  Judgment  of  conviction  he  appeals. 
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Beny  Turner,  the  prosecuting  witness,  tes- 
tlfled  that  within  one  year  from  the  finding 
of  the  Indictment  he  purchased  from  appel- 
lant. In  Breathitt  county,  6%  gallons  of 
-whisky,  and  paid  him  therefor.  Upon  the 
conclusion  of  this  evidence,  appellant  asked  a 
peremptory  Instruction,  which  the  court  de- 
clined to  give.  Thereupon  appellant  testi- 
fied th&t  he  was  a  registered  distiller,  and 
that  he  sold  Berry  Turner  6Vi  gallons  of 
whisky  which  he  (appellant)  had  manufactur- 
ed. The  sale  was  made  at  his  place  of  busi- 
ness, and  the  whisky  was  not  drunk  on  bis 
premises  or  adjacent  thereto. 

It  Is  Insisted  by  appellant  that  the  only 
local  prohibition  law  in  force  in  Breathitt 
county  Is  contained  in  volume  1,  p.  127,  of 
the  Acts  of  1873 ;  that  under  that  act  distillers 
are  exempt  from .  Its  provisions,  except  In 
so  far  as  the  law  then  prevailing  applied  to 
dlstlllerB,  and  that  under  the  law  then  pre- 
Talling  distillers  had  the  right  to  sell  of 
their  own  manufacture  at  their  place  of  busi- 
ness in  quantities  not  less  than  a  quart  In 
this  connection  It  is  Insisted  that  section 
2558a  Ky.  St  (Russell's  St  |  S646)  has  no 
application  to  a  place  where  there  is  a  spe- 
cial prohibition  law  in  force,  but  Is  confined 
In  Its  operation  to  places  where  the  sale  of 
Uqoor  has  been  prohibited  by  a  vote  of  the 
people  under  the  local  option  law.  That  sec- 
tion Is  as  follows:  "It  shall  be  unlawful  to 
sell  by  wholesale  any  spirituous,  vinous, 
malt  or  other  intoxicating  liquors,  regard- 
less of  the  name  by  which  it  is  called  (except 
manufacturers  selling  liquors  of  their  own 
make  at  the  place  of  manufacture  to  a  whole- 
sale dealer  or  a  licensed  retail  dealer)  in  any 
county,  district  precinct  town  or  dty,  where 
the  sale  of  such  liquor  has  been  prohibited 
by  special  act  of  the  General  Assembly,  or  by 
Tote-of  the  people  under  the  local  option  law. 
Any  person  violating  this  act  shall  be  deem- 
ed guilty  of  violating  the  local  option  law, 
and  shall  be  subject  to  trial  and  punishment 
according  to  the  provisions  of  the  same  and 
its  amendments." 

It  wUl  be  observed  that,  by  Its  express 
terms,  it  Is  made  to  apply,  not  only  where 
the  sale  of  liquor  has  been  prohibited  by  a 
vote  of  the  people  under  the  local  option  law, 
but  also  where  the  sale  of  liquor  has  been 
prohibited  by  a  special  act  of  the  General 
Assembly.  It  was  within  the  power  of  the 
Legislature  to  enact  this  section,  and  to 
amend  the  local  prohibition  act  applying  to 
Breathitt  county  by  prescribing  the  manner 
of  procedure,  the  quantity  of  liquor  to  be 
sold,  and  tiie  penalties  to  be  inflicted. 
Thompson  v.  Commonwealth,  108  Ky.  685, 
45  S.  W.  1039.  46  S.  W.  492,  698,  20  Ky.  Law 
Bep.  887 ;  Crigler  v.  Commonwealth,  120  Ky. 
512,  87  8.  W.  278.  27  Ky.  Law  Eep.  018. 
Whien,  therefore,  the  Indictment  concluded 
with  the  words  "contrary  to  the  local  pro- 
hibition laws  now  in  force  in  said  county," 
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It  meant  the  local  prohibition  laws  as  amend- 
ed by  section  2558a.  That  section  applies  to 
all  wholesale  dealers,  except  manufacturers 
selling  liquor  of  their  own  manufacture  at 
the  place  of  manufacture  to  a  wholesale  deal- 
er or  a  licensed  retail  dealer.  We  therefore 
conclude  that  the  Indictment  was- sufficient 
to  charge  appellant  with  the  offense  under 
the  foregoing  section  of  the  statute. 

It  Is  also  Insisted  that  the  commonwealth 
failed  to  make  out  a  case  against  appellant 
because  It  did  not  show  that  Berry  Turner 
was  not  a  wholesale  dealer  or  a  licensed  re- 
tail dealer.  The  law  is  well  settled,  however, 
that  in  an  indictment  for  a  violation  of  the 
local  option  law,  It  Is  not  necessary  to  state 
in  the  indictment  that  the  defendant  does  not 
come  within  the  exceptions,  or  to  negative 
the  provisos  it  contains.  These  are  matters 
of  defense  which  the  prosecutor  need  not  an- 
ticipate. Combast  v.  Commonwealth,  137  Ky. 
495,  125  8.  W.  1092;  Thompson  v.  Common- 
wealth, supra.  It  being  unnecessary  for  the 
commonwealth  to  allege  that  the  defendant 
does  not  come  within  a  class  excluded  from 
the  operation  of  the  statute,  it  necessarily 
follows  that  the  commonwealth  is  not  re- 
quired to  offer  any  proof  to  that  effect  All 
that  Is  necessary  In  such  a  case  is  to  show 
that  a  sale  was  made.  It  then  devolves  upon 
the  defendant  to  show  that  he  belongs  to 
the  excepted  class.  Following  this  rule,  it 
was  not  necessary  in  the  case  under  consid- 
eration for  the  commonwealth  to  show  that 
Berry  Turner  was  not  a  wholesale  dealer  and 
not  a  licensed  retail  dealer.  It  was  incum- 
bent uiK>n  appellant  to  show,  not  only  that  he 
was  a  manufacturer,  but  that  the  prosecuting 
witness  was  either  a  wholesale  dealer  or  a 
licensed  retail  dealer.  This  he  failed  to  do. 
It  follows  that  bis  conviction  was  proper. 

Judgment  affirmed. 


TBOMASON  V.  THOMASON  et  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  9,  1911.) 

1.  DrvoEOK  (f  43»)—<}BOUNns— Insanity. 

Where  a  wife  was  of  sound  mind  when  she 
committed  adultery,  the  fact  that  she  subse- 
quently became  insane  by  reason  of  fear  that 
she  had  a  loathsome  disease  and  by  contempla- 
tion of  her  conduct  did  not  pieclade  the  hoa- 
band  from  obtaining  a  divorce. 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Cent  Dig.  SS  142,  143;   Dec.  Dig.  |  4a*] 

2.  Divorce  (|  249*)— Disposition  of  Pbop- 
KBTt— Statutes. 

Civ.  Code  Prac.  |  425,  provides  that  every 
jud^ent  for  divorce  shall  restore  any  property 
which  either  party  may  have  obtained,  from  or 
through  the  other  during  marriage,  in  consid- 
eration thereof.  A  husband  became  involved, 
and  sold  a  part  of  his  land  to  pay  debts.  He 
and  bis  wife  conveyed,  without  consideration, 
the  balance  to  a  third  person,  who,  withont  con- 
sideration, conveyed  it  to  the  wife.  The  con- 
veyance was  not  in  fraud  of  creditor*  or  any 
one  else.  Held,  that  the  wife  obtained  title  by 
reason  of  the  marital  relation,  so  that  the  court, 
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gianting  the  husband  a  divorce,  must  restore 
the  land  to  him. 

[Ea.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  f§  701-712;   Dec.  Dig.  f  249.*] 

Appeal  from  Circuit  Court,  Bourbon 
County. 

Action  by  A.  B.  Tbomason  against  Lottie 
Allen  Tbomason  and  another.  From  a  Judg- 
ment of  dismissal,  plaintiff  appeals.  Reversed 
and  remanded. 

Hazelrigg  &  dazelrlgg  and  Talbott  &  Whit- 
ley, for  appellant  Denis  Dundon,  for  appel- 
lees. 

NTJNN,  3.  Appellant  brought  this  action 
against  tUs  wife,  Lottie  Allen  Tbomason,  for 
a  divorce  from  the  bonds  of  matrimony,  and 
for  the  restoration  of  a  survey  of  GO  or  60 
acres  of  land,  the  deed  to  which  his  wife  re- 
ceived by  reason  of  her  marital  relation  with 
him.  The  ground  alleged  for  the  divorce  was 
adultery,  and  such  lewd,  lascivious  behavior 
on  the  part  of  the  wife  as  to  prove  her  to  be 
unchaste.  Lottie  Allen  Tbomason  did  not 
answer  the  petition,  but  the  court  appointed 
an  attorney  to  defend  for  her.  A  great  mass 
of  testimony  was  introduced  on  the  trial  by 
deposition,  and  the  lower  court  dismissed  ap- 
pellant's action,  from  which  Judgment  he  has 
appealed. 

This  is  an  unfortunate  case,  and  all  the 
witnesses  seem  to  be  reputable  and  good  citi- 
zens. Their  differences  appear  to  be  misun- 
derstandings, but  it  would  be  of  no  benefit  to 
undertake  to  discuss  their  testimony  in  de- 
tail and  reconcile  their  differences.  One 
cannot  read  the  record  in  this  case  without 
coming  to  the  conclusion  that  appellant 
clearly  sustained  the  charges  in  his  petition. 
It  is  undertaken  to  avoid  this  by  showing 
that  appellee  was  of  unsound  mind,  ^his  is 
shown;  but,  according  to  the  testimony,  this 
unsoundness  of  mind  did  not  occur  until 
after  she  was  guilty  of  the  acts  alleged.  It 
appears  that  after  her  Improper  conduct  she 
became  Infected  by  poison  oak,  which  affect- 
ed her  privates  and  other  parts  of  her  body, 
and  she  concluded  that  she  had  some  loathr 
some  disease;  that  she  thought  about  this 
and  her  immoral  conduct  until  her  mind  be- 
came unbalanced.  She  was  of  sound  mind 
and  responsible  for  her  conduct  when  she 
committed  the  Improper  acts,  and  we  are  of 
the  opinion  that  appellant  was  entitled  to  a 
divorce. 

But  one  other  question  remains  to  be  de- 
termined, and  that  Is  whether  or  not  appel- 
lant is  entitled  to  have  the  title  to  the'  land 
restored  to  him.  Section  425  of  the  Civil 
Code  of  Practice  is  as  follows:  "Every  Judg- 
ment for  a  divorce  from  the  bonds  of  matri- 
mony shall  contain  an  order  restoring  any 
property  not  disposed  of  at  the  commence- 
ment of  the  action,  which  either  party  may 
have  obtained,  directly  or  indirectly,  from  or 


through  the  other,  during  marriage,  in  con- 
sideration or  by  reason  thereof;  and  any 
property  so  obtained,  without  valuable  con- 
sideration, shall  be  deemed  to  have  been  ob- 
tained by  reason  of  marriage,"  etc.  The  facts 
with  reference  to  the  land  transaction  are. 
In  substance,  as  follows :  Appellant  owned  70 
or  80  acres,  became  involved  to  some  extent, 
and  sold  a  few  acres  to  pay  his  debts,  and 
he  and  his  wife  conveyed  the  balance  to  a 
third  person,  without  consideration,  and  that 
person  conveyed,  without  consideration,  to 
appellant's  wife.  Under  these  facts  there 
can  be  no  doubt  but  appellee  obtained  the  ti- 
tle to  the  land  by  reason  of  the  marital  rela- 
tion existing  between  her  and  appellant.  If 
she  cannot  be- said  to  have  received  it  direct- 
ly, she  can  be  regarded  as  having  obtained 
it  indirectly  and  without  consideration.  Ir- 
win V.  Irwin,  107  Ky.  24,  52  &  W.  927,  21  Ky. 
Law  Rep.  622.  Appellant  did  not  make  the 
conveyance  to  defraud  creditors,  nor  any  one 
else,  so  far  as  the  record  shows,  as  was  done 
in  the  case  of  Lankford  v.  Lankford,  117  S. 
W.  062.  Under  the  facts  and  the  law  of  the 
case,  appellant  is  clearly  entitled  to  have  the 
title  to  the  land  restored  to  him. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed,  and  remanded  for 
further  proceedings  consistent  herewith. 


LOUISVILLE  &  N.  R.  CO.  v.  SBWELL. 
(Court  of  Appeals  of  Kentucky.    Feb.  8,  1911.) 

1.  Masteb  and  Servant  (|  145*)— Railboad 
Rules  —  Construction  —  "Bt  Cetkra" — 
"Etc." 

Where  a  railroad  rale  provided  that,  when 
trackmen  were  making  repairs  in  the  nature  of 
obstructions,  such  as  laying  new  steel,  making 
a  heavy  raise  In  the  track,  etc.,  a  flagman 
should  be  sent  in  each  direction  and  a  torpedo 
placed  on  the  rail,  the  term  "et  cetera"  meant 
other  repairs  which  should  constitute  obstruc- 
tions similar  in  character  to  those  specified  and 
did  not  mako  the  role  applicable  to  a  band  car, 
being  propelled  by  trackmen  to  their  place  of 
employment 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  2S8 ;   Dec  Dig.  S  145.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2511,  2512;    voL  8,  p.  7655.] 

2.  Master  and  Servant  (J  286*)— Injuries 
■to  Servant— RciJE8—CoNSTRDCTioN—Qu«8- 
TiON  FOR  Court. 

Where  certain  railroad  rules  were  offered 
in  evidence  in  an  action  for  injuries  to  a  rail- 
road trackman  in  a  collision,  the  construction 
of  the  rules  was  for  the  court. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  f  1036;  Dec.  Dig.  §  286.*] 

3.  Master  and  Servant  (§  145*)— Injuries 
TO  Sebvant  —  Railroads  —  Rinjcs— Con- 
btbuction. 

A  railroad  rule,  that  green  signifies  cau- 
tion and  is  a  signal  to  go  slow,  means  that  cau- 
tion should  be  exercised  from  the  moment  the 
signal  is  reached,  and  that  the  train  should  be 
run  slowly  until  the  cause  is  ascertained  and 
passed  in  safety,  and  is  not  subject  to  a  con- 
struction that  trackmen  were  at  work  2,700  feet 
away,  and  tliat  if  the  speed  is  reduced  so  that 
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the  train  would  be  under  control  In  that  dis- 
tance the  mle  is  complied  with. 

[Ed.  Note.— EV>r  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  288;    Dec.  Dig.  §  145.*] 

4.'  Affkal  and  Ebbob  (f  1033*)— Ebbob  Fa- 

TOBABLK  TO  CklMPLAlNINO  PABTT. 

Where  the  court  should  hare  charged  the 
jury  as  a  matter  of  law  that  a  railroad  rule  re- 
quired caution  and  slow  speed  from  the  mo- 
ment a  green  signal  was  reached,  an  instruction 
submitting  to  the  jury  the  question  whether 
such  signal  was  to  notify  the  engineer  that  be 
was  not  to  expect  any  obstruction  closer  than 
2,700  feet  from  the  flag  was  not  prejudicial  to 
defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4058 ;    Dec.  Dig.  |  1033.*] 

5.  Appeai.   add   Ebbob  ({  837*)  —  Rbtiew— 
goiibioebation  ot  evidbrcb. 

On  appeal  from  a  Judgment  for  plaintifC, 
the  case  is  to  be  tested  as  to  the  correctness 
of  the  instructions  in  plaintiff's  behalf,  as  well 
as  on  the  rulings  in  overruling  defendant's  mo- 
tion for  a  peremptory  instruction  on  the  plain- 
tiff's evidence  wnich  the  verdict  found  to  be 
true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
£Irror,  Cent  Dig.  {  3264;  Dec.  Dig.  |  837.*] 

6.  Masteb  and  Sebvart  ({  286*)— Injxjbies 

TO     SEBVAHT— NSOLIOENCE  —  QUESTION     FOB 
JUBY. 

In  an  action  for  injuries  to  a  railroad 
tra^  foreman,  in  a  collision  between  his  hand 
car  and  a  passenger  train  running  against  it 
in  disregard  of  a  slow  signal,  previously  set 
oat,  defendant's  negligence  held  properly  sub- 
mitted to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  286.*] 

7.  Mabteb  and  Sebvant  (f  282*)— Injubt  to 
Skbvant— Punitive  Daicaoes— Ubobs  Neo- 

UOENCE. 

Where  defendant's  engineer  operated  a  fast 
passenger  train  at  high  speed  around  a  curve 
and  through  certain  cuts  onto  a  track  where  he 
could  Me  out  a  few  yards  ahead,  disregarding  a 
cantion  signal,  and  ran  into  a  hand  car  with 
workmen  going  to  their  work,  injuring  plaintiff, 
be  was  guilty  of  gross  negligence,  authorising 
a  recovery  of  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Master  &  Serv- 
ant. Cent.  Dig.  §|  097-999 ;  Dec.  Dig.  g  282.*] 

8.  BIxcBFTioHS,   Biu.  or  (f  6*)— Contents— 
SnPT(i.ATioNs  AS  TO  Amount  of  Reoovebt. 

Where,  at  the  close  of  the  trial,  the  par- 
ties stipulated  the  amount  of  the  verdict,  and 
the  court,  at  their  request,  allowed  the  jury  to 
sign  the  same  as  their  verdict,  reserving  to  de- 
fendant exceptions  to  the  instructions  s^ven, 
the  court  could  include  such  stipulation  m  de- 
fendant's bill  of  exceptions,  though  settled  at  a 
succeeding  term  on  an  order  extending  the  time; 
defendant  claiming  that  the  verdict  was  exces- 
sive. 

[Ed.  Note.— For  other  cases,  aee  Exceptions, 
BiU  of.  Dec.  Dig.  i  6.*] 

9l  Apfbai.  and  Ebbob  (|  883*)— Right  to 
Aixbob  Ebbob— STIPUI.ATED  Vbbdict. 
Where,  during  the  trial  of  an  action  for 
injuries  to  a  servant,  the  parties  stipulated  the 
amount  of  the  verdict,  defendant  would  not  be 
beard  to  assert  on  appeal  that  the  verdict  was 
excessive. 

[Bd.  Not«i— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3611;  Dec.  Dig.  {  883.*] 

Appeal  from  Circuit  Conrt,  Boyle  County. 

AcUon  by  E.  H.  Sewell  af^inst  the  Louis- 

rflle  &  Nashville  Railroad  Company.    Judg- 


ment for  plaintiff,  and  defendant  appeals. 
Affinned. 

Benjamin  D.  Warfleld,  Chas  B.  McDowell, 
and  Chas.  Rodes,  for  appellant  Robt  Hard- 
ing, Jno.  W.  Rawlings,  Emmett  Puryear,  and 
Greene,  Van  Winkle  &  Sctaoolfleld,  for  ap- 
pellee. 

O'REAR,  J.  Appellee  was  section  fore- 
man, working  on  appellant's  road  in  Boyle 
county.  The  boarding  car  was  stationed  at 
Mechanicsburg,  where  there  "was  a  station 
and  siding,  but  not  a  telegraph  office.  He 
was  required  to  begin  work  at  6  o'clock  in 
the  morning,  with  bis  crew  of  men,  who 
went  from  the  boarding  car  to  the  point 
at  which  they  were  at  work,  some  two  miles 
distant,  on  a  hand  car.  There  was  a  fast 
through  passenger  train  to  pass  Mecbanlcs- 
burg  at  5:09  a.  m.  On  Augnst  23,  1907,  ap- 
pellee was  awakened  by  the  cook  at  5  SO, 
and  breakfasted  and  started  out  with  his 
men  about  6  a.  m.  He  knew,  or  could  have 
known,  that  the  passenger  train  had  not 
passed ;  but  there  was  no  way  to  learn  how 
late  it  was.  So  he  started  on  his  way,  going 
In  the  same  direction  the  passenger  train 
was  to  go.  The  track  was  straight  for  a 
quarter  of  a  mUe  west  of  Mecbanlcsburg, 
when  it  made  a  curve  through  a  cut,  and 
then  curved  again  In  the  other  direction 
through  another  cut.  Appellee  caused  a 
green  flag  to  be  stuck  up  on  the  side  of  the 
track  near  Mecbanlcsburg  on  the  engineer's 
side,  sent  a  man  ahead  to  flag  any  train 
that  might  be  coming  from  the  opposite  di- 
rection, and  then  proceeded  on  the  way  with 
his  car  and  crew.  After  they  had  gone 
about  1,700  feet  through  the  first  cut  and 
around  the  curve,  the  passenger  train  came 
up  rapidly  behind  them,  without  warning, 
it  is  claimed,  running  at  a  speed  of  about  40 
mile«  an  hour.  When  discovered  It  was 
about  175  feet  from  the  band  car.  The  men 
Jumped  from  the  car,  but  were  unable  to 
remove  it  from  the  track  owing  to  the  prox- 
imity and  speed  of  the  approaching  train. 
The  locomotive  struck  the  car,  throwing  it 
to  one  side  and  demolishing  It  Splinters, 
gxavel,  and  cinders  were  thrown  from  the 
wreckage,  and  appellee  contends,  and  of- 
fered evidence  to  show,  that  some  of  the 
debris  struck  him  In  the  eye.  A  splinter 
and  cinders  and  other  foreign  substances 
were  subsequently  removed  from  bis  eye, 
but  he  claims  that  it  was  left  Impaired  as  to 
Its  vision,  while  the  eyeball  and  the  lower 
Ud  by  the  healing  of  the  wound  caused  by 
the  splinter  adhered  permanently.  He  was 
awarded  damages  in  the  sum  of  $2,000  by 
the  verdict  of  the  Jury  and  Judgment  of 
the  court  in  this  trial  of  the  action  brought 
by  him  for  the  negligent  running  of  the 
passenger  train  without  observing  and  obey- 
ing his  signal. 

A  rule  of  the  company  was  put  In  evidence 
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statin?  that  "green  signifies  caution,  and  Is 
a  signal  to  go  slow."  Rule  26.  A  witness 
for  appellant,  the  engineer  in  charge  of  the 
locomotive,  testified  that  a  green  flag  on 
the  side  of  the  track  indicated  that  track- 
men were  at  work  2,700  feet  away,  and  that 
If  the  Bi>eed  was  reduced  so  as  to  have  the 
train  under  control  at  2,700  feet  distance 
that  is  all  that  was  required.  This  evidence 
was  based,  doubtless,  on  rule  226,  which  rnle^ 
however,  the  court  refused  to  admit.  That 
rule  is:  "When  making  repairs  which  are 
in  the  nature  of  obstructions,  and  requiring 
a  considerable  length  of  time,  such  as  laying 
new  steel,  making  a  heavy  raise  In  the  track, 
etc.,  a  flagman  must  be  sent  in  each  direction 
a  dia>tance  of  90  rails,  or  2,700  feet,  where 
a  red  flag  on  a  standard  staff  will  be  put  up, 
and  a  torpedo  placed  on  the  rail,  or  3,000 
feet  from  the  obstruction,  where  a  green 
flag  on  a  standard  staff  will  be  placed;  he 
will  then  return  to  the  red  flag  and  work 
near  it  until  the  approach  of  the  train. 
When  the  engineer  has  acknowledged  the  red 
flag,  as  per  rule  201,  the  torpedo  can  be  re- 
moved until  the  train  has  passed,  but  must 
be  replaced  immediately.  If  the  view  is 
obstructed,  or  if  on  descending  grade,  the 
flagman  must  go  as  much  further  as  may 
be  necessary  to  reach  a  point  where  be  Is 
absolutely  sure  he  can  be  seen  by  the  engi- 
neer at  a  sufficient  distance  in  which  to 
make  a  safe  stop.  When  the  obstructions 
are  of  a  very  temporary  nature,  the  green 
flags  may  be  omitted,  but  the  red  flags  and 
torpedo  must  be  used  as  directed  above.  In 
all  cases  the  standard  staff  with  horizontal 
arni  must  be  used.  It  must  be  firmly  and 
conspicuously  placed  in  the  ground  on  the 
engineer's  side  of  the  track  for  approaching 
trains.  Double  track:  As  trains  may,  at 
any  time,  be  detoured  from  the  usual  track, 
the  full  measure  of  protection  must  be  ob- 
served, in  each  direction,  before  obstructing 
track  that  is  ordinarily  used  for  traffic  in 
one  direction  only."  The  action  of  the 
court  in  rejecting  this  rule,  and  the  refusal 
of  the  court  to  instruct  the  Jury  relative  to 
the  absence  of  a  red  flag,  and  to  appellee's 
duty  regarding  the  placing  of  same,  are 
relied  on  as  error  and  ground  for  reversal. 
Rule  226  was  properly  rejected.  App^lee 
was  not  then  at  work  on  repairs  which  were 
"in  the  nature  of  obstructions,  and  requiring 
a  considerable  length  of  time,  such  as  laying 
new  steel,  making  a  heavy  raise  in  the  track, 
etc.,"  which  necessitated  the  observance  of 
that  rule  by  him.  He  had  not  reached  the 
place  of  work,  nor  was  the  track  obstructed 
in  any  of  the  ways  indicated.  But  it  is  in- 
sisted that  the  presence  of  the  hand  car  on 
the  train  track  was  itself  such  an  obstruc- 
tion. The  rule  specifies  the  character  of  the 
obstructions  which  would  necessitate  the  ob- 
servance of  that  rule.  The  words  "et  cet- 
era" mean  other  obstructions  similar  to 
and  of  the  character  of  those  specified.  The 
constnJctioQ  of  'Written   rules  is  generally 


for  the  court  C,  N.  O.  &  T.  P.  By.  Co.  t. 
Lovell,  141  Ey.  260,  132  S.  W.  569.  So,  In 
construing  rule  226,  it  was  for  the  court  to 
say  whether  the  conditions  shown  Justified 
its  application,  as  well  as  to  define  rule  26. 
The  latter  did  not  admit  of  the  interpreta- 
tion put  on  it  by  appellant's  engineer.  It  is 
imperative,  and  admits  of  no  qualification. 
It  commands  caution  from  the  moment  it  is 
reached,  as  well  as  requires  the  train  from 
that  point  to  go  slow  until  the  cause  is  as- 
certained and  passed  in  safety.  The  court 
should  have  so  instructed  the  Jury.  Instead, 
the  Instructions  left  It  to  the  Jury  to  say 
whether  this  green  signal  was  to  notify  the 
engineer  that  he  was  not  to  expect  any  ob- 
struction closer  than  2,700  feet  from  the  flag. 
But  the  error  was  committed  in  appellant's 
favor,  and  of  course  it  will  not  be  heard  to 
complain  of  Uiat  fact 

Appellee  was  compelled  to  go  to  his  work 
on  the  band  car,  taking  his  men  and  their 
tools,  etc.  They  had  to  pass  over  the  main, 
track.  They  had  to  begin  work  at  6  o'clock, 
a.  m.  They  did  not  know  and  could  not 
learn  when  the  train  would  pass,  as  it  was 
then  an  hour  late.  They  were  required  to 
protect  themselves,  as  well  as  the  oncoming 
train,  from  danger  by  avoiding  a  collision. 
They  ought  not,  reasonably,  to  have  stored 
the  train,  as  by  signaling  it  by  a  red  flag, 
or  by  a  flagman,  to  a  standstill  until  the 
hand  car  proceeded  to  its  Journey's  end.  It 
was  required  Instead  that  such  caution  sig- 
nal would  be  given  the  engineer  of  the  train 
as  would  enable  him  to  get  his  train  under 
control,  and  by  whistle  or  bell  warn  the  car 
out  of  his  way.  The  .course  suggested,  if  the 
rule  had  been  observed,  was  well  calculated 
to  prevent  an  accident  of  this  character. 
Appellee's  evidence  is  that  the  engineer  did 
not  "acknowledge"  the  green  signal  by  whis- 
tllng,  as  he  should;  that  he  did  not  proceed 
with  caution,  nor  slacken  the  speed  of  the 
train  until  too  late  and  until  appellee  and 
his  fellow  workmen  were  placed  in  Imminent 
peril.  The  case  must  be  tested  on  appeal  aa 
to  the  correctness  of  the  instructions  on  the 
plalntlflTs  behalf,  aa  well  as  on  the  ruling 
of  the  court  in  overruling  defendant's  motion 
for  a  peremptory  instruction,  on  the  plain- 
tiff's evidence,  as  the  verdict  for  him  found 
the  facts  to  be  as  outlined  in  his  evidence. 
We  conclude  that  the  peremptory  Instruc- 
tion Was  properly  overruled,  and  that  the 
case  was  submitted  under  unobjectionable 
instructions  so  far  as  defendant  is  concerned. 

It  was  gross  negligence,  evidencing  a  reck- 
less disregard  of  the  lives  of  those  ahead  on 
the  track,  for  the  engineer  to  dash  at  such 
high  speed  around  the  curve  and  through 
the  cuts  onto  a  track  which  be  could  not 
see  but  a  few  yards  ahead,  disregarding  the 
caution  signal  placed  for  his  guidance,  and 
which  he  admits  that  be  saw.  Therefore  the 
instruction  allowing  punitive  damages  was 
proper. 

Appellant  contends,  in  addition,  that  tb* 
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Terdlct  Is  exceMlve,  and  flagrantly  agalnat 
tte  evidence.  Tbe  bill  of  exceptions  sliows 
that  the  amount  of  the  verdict  vas  agreed 
to  by  the  attorneys  representing  the  plain- 
tiff  and  the  defendant,  and  tbe  court  asked 
to  allow  the  jury  to  sign  it  as  their  verdict; 
the  defendant  saving  exceptions  to  all  in- 
structions given.  The  court  indicated  that 
be  regarded  tbe  amount  agreed  on  as  ex- 
cessive, but  said  he  would  allow  it  if  agreed 
to  by  the  parties,  but  that  such  excessiveness 
should  not  constitute  a  ground  for  new  trial. 
Tberenpon  the  verdict  was  signed  by  tbe 
Jury  as  though  it  was  their  finding.  Not- 
-withstanding,  tlie  motion  for  new  trial  did 
rely  on  tbe  fact  that  the  verdict  was  exces- 
sive. 

It  IB  Insisted  by  appellant  that  the  inter- 
polation of  tbe  alleged  agreement  Into  the 
bill  of  exceptions  by  tbe  court  was  irregular, 
because  the  bill  was  not  made  up  (on  an  or- 
d^  extending  the  time)  until  tbe  succeeding 
term.  It  was  competent  and  proper  for  the 
trial  Judge  to  Incorporate  into  tbe  bill  any 
fftct  occurring  on  tbe  trial  attectlng  Its  reg- 
ularity and  conduct,  whenever  tbe  bill  was 
presented  to  blm  for  signature,  if  It  did  not 
already  contain  the  statement  The  stipula- 
tion is  a  waiver  of  the  error  In  the  amount 
of  tbe  verdict.  If  it  was  an  error.  Appellant 
dosed  that  question  when  it  substituted  its 
own  consent  for  the  Jury's  Judgment.  It 
will  not  now  be  beard  to  say  that  tbe  nom- 
inal verdict.  In  fact  its  own  agreement,  was 
tbe  result  of  passion  or  prejudice  on  tbe 
part  of  the  Jury.  The  verdict  so  made  Is 
as  binding,  subject  to  the  exceptions  reserv- 
ed is  the  stlpnlatloii,  as  would  be  a  consent 
Judgment. 

Perceiving  no  error  prejudldal  to  any  sub- 
stantial legal  right  of  appellant,  the  Judg- 
ment l8  affirmed. 


RANDOLPH  et  al.  v.  BALIiARD  COUNTY 
BANK. 

(Court  of  Appeals  of  Kentu<iy.    Feb.  8,  1911.) 

1.  CoBPOBATiORB  (J  430*)  —  Oboanization— 
CoifxoN  Law. 

There  being  no  right  at  common  law  to 
incorporate  trading  or  manufacturing  corpora- 
tions, and  tiie  Constitution  providing  against 
their  creation  by  special  law,  when  incorporated 
under  tbe  general  la-w  by  articles  placing  a  lim- 
it on  tile  corporation's  indebtedness,  tlie  incur- 
ring of  indebtedness  in  excess  of  tbe  limit  is  an 
express  violation  of  law. 

[Ed.  Note.— For  other  cases,  see  (corpora tiona. 
Cent.  Dig.  II  1793-1795;   Dec.  Dig.  8  450.*] 

2.  COBPOBATIORS  (I  837*)— DxBT  LnoT— Ex- 
CB80— Liability  ov  Dibeotobs. 

At  common  law,  directors  of  a  corporation 
contracting  an  indebtedness  in  excess  of  its 
charter  limit  would  not  render  them  personally 
liable  to   creditors  of  the  corporation. 

[EU.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  f  1465;   Dec  Dig.  |  337.*] 


8.  C!oBPOBAnoNS  (I  337*)— E^xcisa  of  Dbbt 

Limit— LiABiLiTT  of  Dibeotobs. 

Ky.  St  I  550  (Russell's  St  |  2134),  de- 
clares that  if  the  officers  of  a  corporation  shall 
violate  any  of  the  provisions  of  the  article  they 
shall  be  individually  liable  for  any  loss  result- 
ing to  any  person  from  such  failure,  etc.  The 
articles  of  a  printing  corporation  limited  its  in- 
debtedness to  $500.  It  became  indebted  to 
plaintiff  bank  for  $300,  and  its  managing  officer 
was  permitted  to  so  manage  its  business  that 
it  became  further  indebted  to  the  bank  on  an 
overdraft  for  Sl,429.31,  for  which  it  gave  its  note 
and  then  made  a  general  assignment.  Heldj 
that  the  directors  were  responsible  for  the  acts 
of  tbe  manager,  and  were  individufllly  liable  to 
the  bank  for  the  amount  of  its  debt  in  excess 
of  the  authorized  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  1455;    Dec.  Dig.  |  337.*] 

4.  Banks  and  Banking  (J  116*)— Officebs— 
Notice  to  Officebs— Conclusiveness— Ad- 
vebse  Intebest. 

Where  the  cashier  of  plaintiff  bank  was 
also  president  of  a  printing  corporation,  and  as 
such  permitted  the  corporation  to  become  in- 
debted to  tbe  bank  in  excess  of  tbe  corporation's 
charter  debt  limit,  the  cashier's  knowledge  of 
such  debt  limit  was  not  notice  to  the  t>ank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  282-287;  Dec.  Dig.  | 
116.*] 

Appeal  from  Circuit  Court  Ballard  Ctounty. 

Action  by  tbe  Ballard  County  Bank  against 
L.  H.  Randolph  and  others.  Judgment  for 
plaintifC,  and  defendants  appeal.    Affirmed. 

Jess  F.  Nichols  and  J.  B.  Wlckliffe,  for  ap- 
pellants.   F.  L.  Turner,  for  appellee.' 

O'REAR,  J.  The  BalUrd  News  Printing 
Company  was  an  incorporated  company  un- 
der the  laws  of  this  state.  Appellants  and 
W.  F.  Purdy  were  its  directors.  In  Its  arti- 
cles of  incorporation  tbe  limit  of  its  indebt- 
edness was  fixed  at  $500.  It  became  Indebt- 
ed to  appellant  bank  on  April  7,  1905,  $300, 
evidenced  by  note;  and  on  February  6,  1909, 
it  executed  another  note  to  tbe  bank  for  $1,- 
429.31.  Tbe  latter  was  to  close  an  over- 
draft The  company  made  a  general  as- 
signment for  the  benefit  of  creditors.  Its 
assets  amounted  to  about  $200.  This  suit 
was  brought  by  tbe  bank  against  the  print- 
ing company  to  recover  Judgment  for  $500 
upon  tbe  notes  sued  upon,  and  against  all 
the  directors  to  recover  tbe  balance  of  the 
notes  because  of  their  violation  of  section 
560,  Ky.  St  (Russell's  St  |  2134).  W.  F. 
Purdy  was  cashier  of  the  bank  at  the  time 
the  debts  sued  on  were  created.  He  was  also 
a  director  of  tbe  printing  company,  and  its 
president  and  goieral  manager.  Tbe  direc- 
tors sued,  otber  than  Purdy,  filed  answer 
contesting  their  liability,  alleging  that  the 
indebtedness  on  behalf  of  the  printing  com- 
pany to  the  bank  was  created  by  Purdy  alone 
and  without  their  consent  or  knowledge,  al- 
though they  admit  in  tbe  pleadings  that  they 
consented  to  the  execution  of  tbe  last-nam- 
ed note  on  the  assurance  of  Purdy  that  It 
was  desired  for  appearance  sake  to  prevent 
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trouble  with  the  bank  examiner,  who  was 
shortly  expected,  and  under  the  promise  by 
Purdy  to  finally  cancel  and  return  the  note. 
The  court  sustained  a  demurrer  to  the  an- 
swer, and,  as  it  was  not  amended  so  as  to 
improve  the  defense  asserted,  rendered  judg- 
ment in  behalf  of  the  bank  against  the  print- 
ing company  for  $500  subject  to  credit  by  the 
amount  ordered  paid  over  by  the  assignee, 
and  rendered  judgment  against  each  of  the 
directors  for  the  excess  of  the  bank's  two 
notes  above  $600.  The  directors,  save  Pnrdy, 
appeal. 

Any  number  of  persons  not  less  than  three 
are  empowered  by  statute  to  become  incor- 
porated for  doing  business,  such  as  Includes 
that  engaged  in  by  the  Ballard  Printing  (Com- 
pany, by  complying  with  the  requlremoits 
of  the  chapter  on  private  corporations.  Ky. 
St  c.  32,  I  538  (section  2121).  Among  other 
things  required  to  be  stated  by  the  incorpora- 
tors in  their  articles  Is  "the  highest  amount 
of  indebtedness  or  liability  which  the  cor- 
poration may  at  any  time  incur."  Subdivi- 
sion 8  of  section  539,  Ky.  St.  (section  2122. 
Russell's  St.).  Section  550,  Ky.  St.  reads: 
"If  the  directors  or  officers  of  any  corpora- 
tion shall  t&U  or  refuse  to  comply  with,  or 
shall  violate  any  of  the  provisions  of  this 
article,  those  so  failing,  refusing  or  violating 
shall  be  jointly  and  severally  individually 
liable  for  any  loss  or  damage  resulting  to 
any  person  from  such  failure,  refusal  or  vio- 
lation, and,  in  addition  thereto,  the  per- 
sons BO  liable  shall  be  each  punished  by  a 
fine  of  not  less  than  one  hundred  dollars 
nor  more  than  one  thousand  dollars."  There 
was  not  a  right  at  (wmmon  law  to  incorpo- 
rate trading  or  manufacturing  companies. 
They  were  created  by  act  of  Parliament,  and 
in  this  country  for  a  long  time  by  special 
act  of  the  Legislature.  It  was  usual,  at  least 
always  permissible,  for  the  Legislature  to 
limit  in  the  act  the  amount  of  Indebtedness 
which  the  corporation  might  incur.  Under 
the  existing  Constitution  of  this  state,  spe- 
cial legislation  of  that  class  is  prohibited, 
and  the  Legislature  has  provided  Instead  by 
general  law  for  such  incorporation.  The 
law  now,  as  before,  creates  the  corporate  be- 
ing, endows  it  with  powers,  and  sets  upon 
it  limitations.  It  may  not  exceed  either. 
When  incorporated  under  the  general  law 
now  the  corporation's  powers  are  derived 
from  the  state,  and  are  as  if  the  particular 
corporation  was  named  in  the  statute^  and 
its  articles  agreeable  with  the  statute  were 
embodied  therein.  So  when  the  statute  al- 
lows not  less  than  so  many  to  engage  in  a 
particular  business,  upon  terms  prescribed 
by  the  statute,  or- to  be  set  forth  in  the  ar- 
ticles adopted,  what  is  thereby  allowed  is  al- 
lowed by  the  statute,  and  what  is  thereby 
forbidden  is  forbidden  by  the  statute.  To  en- 
gage in  the  business  as  a  corporation  with- 
out becoming  Incorporated  under  the  stat- 
ute is  to  violate  the  provisions  of  the  arti- 
cle on  corporations.    To  exceed  that  which 


the  statute  allows  is  not  less  a  violation  of 
the  same.  So,  when  the  articles  of  incor- 
poration place  a  limit  on  the  Indebtedness 
which  the  corporation  may  incur,  to  exceed 
the  limit  is  to  violate  the  chapter  on  incor- 
porations, as  It  would  be  to  engage  in  a 
business  not  authorized  by  Its  charter  or  the 
statute.  Notwithstanding  trading  corpora- 
tions were  not  the  creations  of  the  common 
law,  it  took  cognizance  of  them,  and  fixed 
the  liabilities  of  their  oflScers  and  agents  for 
acts  ultra  vlries.  It  has,  accordingly,  been 
held  that  at  the  common  law,  if  directors 
contracted  Indebtedness  in  excess  of  the  lim- 
it prescribed  by  .the  corporation's  charter,  it 
was  not  sufficient  to  render  them  liable  to 
creditors  of  the  corporation.  Frost  Mfg.  Co. 
V.  Foster,  76  Iowa,  635,  41  N.  W.  212.  And 
where  directors  of  a  bank  issued  notes  in  ex- 
cess of  the  authority  given  by  the  law  of  its 
incorporation  they  were  held  not  personally 
liable.  Sandford  v.  McArthur,  18  B.  Mon. 
411. 

Perhaps  no  other  manner  of  doing  business 
has  grown  as  much  in  the  last  century  as 
that  through  corporations.  No  more  useful 
expedient  has  been  devised.  At  the  same 
time,  they  have  developed  many  opportuni- 
ties for  fraud  and  Imposition,  which,  owing 
to  the  rules  of  the  common  law  governing  the 
liabilities  of  their  officers,  often  went  un- 
punished and  unrequited.  One  of  the  prob- 
lems of  this  situation  has  been  to  fix  a  just 
liability,  a  legal  responsibility,  either  upon 
the  corporation,  or  its  officers,  without  un- 
necessarily impairing  the  utility  or  discour- 
aging the  existence  of  this  great  commercial 
agency.  And  it  Is  yet  an  unsolved  problem. 
Still,  our  legislation  was  aimed  to  conserve 
the  utility  of  incorporations,  with  strict  ac- 
countability of  their  officers  to  those  dealing 
with  them,  as  well  as  to  their  stockholders 
and  the  general  public.  In  several  instances 
the  statutes  have  placed  upon  directors  and 
other  officers  of  corporations  a  personal  lia- 
bility, which  did  not  exist  at  the  common 
law.  There  is,  we  apprehend,  a  threefold 
object  in  this.  One  was  to  protect  those 
dealing  with  the  corporation.  Another  was 
to  protect  stockholders.  The  third  was  to 
protect  the  public,  as  Insolvent,  irresponsible 
corporate  trading  bodies  would  be  more  apt 
to  break  and  thereby  endanger  credit  and 
commercial  stability.  To  hold  directors  to 
stricter  conduct  in  discharging  their  official 
duties  would  tend  to  strengthen  corporate 
concerns  and  lessen  the  chance  for  their  be- 
coming insolvent 

The  aim  of  this  advanced  legislation  could 
not  have  been  to  curtail  the  duty  of  corpo- 
rate directors,  or  even  to  preserve  the  Im- 
munity that  they  enjoyed  at  the  common 
law.  It  was  intended,  we  think,  to  enlarge 
duty  by  extending  responsibility.  Stockhold- 
ers have  little  or  no  direct  control  of  the 
corporation's  affairs ;  the  public  dealing  with 
it  have  none.  Directors  alone  have  the  pow- 
er of  control.    If  directors  allow  managing 
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officers  of  the  corporation  to  exceed,  or  ofher- 
wiae  violate,  the  charter  of  the  company,  or 
any  prorlslonB  of  the  statute  regnlatlng  cor- 
porations (which  are  to  be  regrarded  as  be- 
ing read  into  the  charter  of  each  corpora- 
tion doing  bnsiness  under  the  statute),  It  is 
intended  by  section  550,  supra,  to  hold  them 
personally  liable  for  the  defection.  They  are 
Immone  from  personal  liability  when  they 
do  their  duty  Imposed  by  the  statute;  when 
they  neglect  that  duty,  or  willfully  violate  it, 
they  are  made  liable  for  the  consequences. 

It  is  argued  that  such  a  strict  rule  will 
deter  responsible  men  from  assuming  the  of- 
fice of  directors  in  private  corporations,  as 
they  generally  do  not  receive  pay  for  such 
services.  That  may  be.  But,  then,  the  pub- 
lic would  know  the  character  of  men  whom 
they  had  to  deal  with.  Persons  dealing  with 
the  corporation  would  not  be  misled  into  re- 
lying upon  the  btisiness  integrity  and  ability 
of  a  directorate,  composed  of  capable,  suc- 
cessful men,  who  did  not  in  fact  exercise 
their  capability  in  the  corporate  affairs,  but 
left  the  management  to  incompetent  or  un- 
worthy subalterns. 

The  directors  of  a  trading  or  commercial 
corporation  are  in  truth  managing  their  own 
business,  in  a  sense.  They  have  availed 
themselves  of  a  privilege  accorded  by  law 
of  doing  the  business  as  an  artificial  person. 
They  ought  to  know  at  least  the  legal  limi- 
tations upon  the  powers  of  the  corporate  be- 
ing by  which  they  ply  their  business.  When 
they  exceed  their  legal  powers,  or  suffer  their 
managing  officers  to  do  so,  if,  notwithstand- 
ing, they  are  as  free  from  personal  liability 
for  such  excesses  as  if  they  had  strictly  ob- 
served the  statute  and  their  charter  limita- 
tion, then  the  statute  Imposing  limitations  Is 
not  a  protection  either  to  stockholders  or 
creditors.  Such  a  rule  would  be  to  place  a 
premium  upon  negligence  in  directors  of  cor- 
porations; would  reward  their  Indifference 
to  duty;  would  give  them  the  benefit  of  such 
action  if  it  turned  out  profitably  for  the  cor- 
poration; but  impose  no  liability  on  them  if 
it  tamed  out  likewise.  The  public  policy  is 
indicated  by  the  statute.  It  is  to  hold  di- 
rectors responsible  for  excesses  or  other 
breaches  of  the  statute,  including  the  charter 
of  the  company  given  by  the  statute.  It  re- 
wards the  faithful  and  diligent  director  by 
Imnnining  him  from  personal  liability  for  the 
corporation  obligations.  It  punishes  his  neg- 
ligence or  breach  of  duty,  whether  it  be  an 
act  of  malfeasance,  or  nonfeasance,  whereby 
the  law  of  the  corporation's  being  is  violated. 
Let  directors  of  commercial  corporations  un- 
derstand that  nnder  our  statute  they  are 
active,  not  passive,  trustees;  that  they  must 
at  least  use  ordinary  care  and  diligence  in 
managing  the  corpcrration's  affairs,  as  if  they 
were  their  own;  and  that  if  they  turn  over 
its  management  to  somebody  else,  and  the 


latter  exceeds  the.  corporation's  charter,  it  is 
the  same  as  If  the  directors  themselves  had 
exceeded  It,  as  In  truth,  and  In  legal  Intend- 
ment, the  act  of  their  agents  concerning  a 
duty  particularly  imposed  upon  the  directors 
is  their  own  act  In  tiie  matter. 

The  answer  admitted  that  the  managing 
officer  of  the  printing  company  ran  its  busi- 
ness without  the  knowledge  or  control  of 
the  directors  concerning  the  creation  of  lia- 
bilities in  excess  of  the  charter  limit  It  ad- 
mitted that  when  their  attention  was  called 
to  the  fact  they  ratified  it  by  executing  for 
the  corporation  the  note  sued  on,  which  was 
three  times  greater  than  the  company's  pow- 
er to  legally  incur;  that  they  did  this  to  de- 
ceive the  bank  officials,  and  to  impose  on  the  - 
representatives  of  the  public  whose  duty  was 
to  examine  into  the  character  of  the  bank's 
assets  and  to  require  them  to  be  made  good, 
if  they  were  not  good.  This,  on  a  small 
scale,  is  a  feature  of  wild-cat  financiering, 
done  under  the  guise  Of  corporate  action,  pre- 
sumably sanctioned  and  safeguarded  by  law, 
that  has  brought  reproach  upon  commerce, 
and, serious  public  embarrassment  Now  let 
them  lie  In  the  bed  they  have  made.  It  was 
violating  their  trust  to  turn  over  the  cor- 
poration's entire  management,  directorate 
and  all,  to  another;  it  was  wrong  to  allow 
the  charter  limitation  to  be  exceeded;  it  was 
wrong  to  make  the  note  of  the  corporation  in 
violation  of  the  law,  and  especially  so  as  to 
deceive  and  mislead  the  public  and  public  of- 
ficials; it  is  not  an  excuse  that  the  directors 
had  neglected  their  duty,  or  had  attempted  to 
abdicate  Its  discharge  to  another;  it  is  not 
an  excuse,  either,  that  their  agent  induced 
them  to  ratify  the  act  so  as  to  benefit  some- 
body else. 

But  it  is  contended  that  Purdy  was  the 
cashier  of  the  bank  as  well  as  president  of 
the  printing  company.  The  bank  Is  charged 
with  notice  of  the  limitation  in  the  printing 
company's  charter,  as  well  as  with  notice 
that  Pnrdy  was  violating  it  Not  so.  Pnrdy's 
I)osltion  as  agent  of  the  bank  would  impute 
knowledge  to  It  which  he  possessed  only  up- 
on reasonable  presumption  that  he  would  di- 
vulge to  it  his  knowledge.  His  dual  position 
renders  it  more  probable  that  he  would  not 
have  disclosed  his  knowledge  in  this  instance. 
His  personal  interest  was  contrary  to  that  of 
the  bank;  he  was  actually  deceiving  it,  it 
seems.  In  the  transaction.  But,  whether  be 
was  actively  misleading  the  bank  or  not,  it  is 
contrary  to  probability  that  he  would  have 
divulged  to  It  matter  within  bis  knowledge 
which  if  divulged  would  have  prevented  the 
consummation  of  his  transaction  with  It 
Therefore  the  presumption  does  not  obtain 
that  he  did  impart  his  knowledge  to  the  bank. 
Presumptions  of  a  fact  are  based  npon  proba- 
bilities, not  improbabllitiet. 

Judgment  affirmed. 


Digitized  by 


Google 


16S 


134  SOITTHWBSTBRN  BEPORTEB 


(Ky. 


HUGHES  T.  ROBERTS  et  al. 

(Conrt  of  Appeals  of  Kentucky.    Feb.  8,  1911.) 

Schools  and  Sohooi,  Distbiotb  ({  97*)— Pub- 
uc  Schools— DisTBicT  Taxation  Bonds— 
Elkction. 

Where  an  election  for  tbe  pnrpose  of  iasu- 
'  intr  bonds  to  improve  the  property  of  a  school 
district  was  held  under  Ky.  St  i  4481  (Rus- 
sell's  St  i  5758),  which  requires  that  the  board 
of  trustees  shall  appoint  two  judgres,  a  derfe, 
and  a  sheriff  to  hold  the  election,  and  was  reg- 
ular, save  that  it  was  held  by  one  clerk  and  one 
judge,  there  was  not  a  substantial  compliance 
with  the  statute;  Ky.  St  }  448  (Russell's  St 
S  Sal),  providing  that  words  purporting  to  give 
anthorit^  to  several  public  officers  must  be  tak- 
en as  giving  authority  to  a  majority,  and  the 
election  was  void. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  97.*] 

Appeal  from  Circuit  Court,  Henry  County. 

Suit  by  A.  R.  Hughes  against  Sanford 
Roberts  and  others,  as  tbe  Board  of  Trus- 
tees, to  enjoin  them  from  issuing  certain 
bonds.  From  a  Judgment  sustaining  a  de- 
murrer to  the  petition,  plaintiff  appeals.  Re-' 
versed  and  remanded. 

R.  D.  Jackson,  for  appellant  Turner  & 
Turner,  for  appellees. 

MILLER,  J.  Pursuant  to  a  resolution  reg- 
ularly and  properly  adopted  and  notice  giv- 
en by  the  board  of  trustees  of  the  Bethle- 
hem white  graded  common  school  district 
No.  24,  in  Henry  county,  an  election  was 
held  in  that  school  district  on  S^tember  12, 
1910,  under  section  4481  of  the  Kentucky 
Statutes  (Russell's  St  (  5758),  to  determine 
the  question  whether  or  not  tbe  trustees 
sbonld  issue  bonds  of  their  district  in  an 
amount  not  exceeding  |2,000,  for  the  purpose 
of  providing  suitable  grounds,  school  build- 
ings, furniture,  and  apparatus  for  said  dis- 
trict The  appellant  Hughes,  as  a  citizen, 
resident,  and  taxpayer  of  tbe  district,  in- 
stltnted  this  suit  against  the  board  of  trus- 
tees, asking  that  they  be  enjoined  and  re- 
strained from  Issuing  tbe  bonds,  upon  the 
sole  ground  that  the  election  was  held  and 
conducted  by  one  clerk  and  one  Judge,  in- 
stead of  by  two  Judges,  a  clerk,  and  a  sher- 
iff, as  the  law  requires.  The  circuit  Judge 
sustained  a  demurrer  to  the  petition,  and 
the  plaintiff  appeals. 

It  is  conceded  by  tbe  appellant  that  the 
action  of  the  trustees  in  calling  tbe  election 
was  regular;  that  tbe  notice  was  sufficient 
and  properly  posted ;  that  the  requisite  two- 
thirds  of  the  voters  who  voted  cast  their 
votes  in  favor  of  the  proposition ;  and  that 
there  are  no  constitutional  inhibitions  which' 
stand  in  the  way  of  the  issuing  of  the  bonds, 
provided  the  election  which  authorized  them 
was  a  valid  election. 

The  proceedings,  except  in  the  number  of 
tbe  election  officers,  was  in  strict  compliaHce 
with  the  statute  as  construed  in  Arbuckle 


V.  McKlnney,  97  S.  W.  408,  80  Ky.  Law  Rep. 
55.  The  statute,  however,  requires  that  tbe 
board  shall  appoint  two  Judges,  a  clerk,  and 
a  sheriff,  to  hold  the  election,  who  shall  be 
first  duly  sworn  before  acting,  and  shall  be 
housekeepers  and  taxpayers  resident  in  the 
district  for  which  they  are  appointed.  There 
is  no  suggestion  of  fraud,  or  of  any  unfair 
advantage  having  been  taken  of  any  one ;  on 
the  contrary,  It  is  admitted  that  the  elec- 
tion was  regularly  and  quietly  conducted, 
and  fully  and  fairly  expressed  tbe  will  of 
tbe  voters  of  tbe  district. 

The  general  rule  is  well  established  that 
mere  irregularities  in  the  conduct  of  an  elec- 
tion will  not  render  it  void ;  and  It  has  been 
held  that  the  holding  of  an  election  by  i>er- 
sons  who  were  not  officers  de  jure,  but  who 
bad  colorable  authority  and  who  acted  de 
facto  In  good  faith,  was  not  so  grave  an  ir- 
regularity as  to  avoid  the  election.  How- 
ever, when  it  comes  to  the  imposition  of  a 
tax,  the  prescribed  authority  which  author- 
izes the  execution  of  that  great  power  should 
be  carefully  followed  in  every  material  re- 
q>ect  In  Judge  of  Campbell  County  Court 
V.  Taylor,  8  Bush,  208,  this  court  said:  "The 
power  to  tax  is  a  high  governmental  power, 
but  fortunately  for  tbe  people  it  cannot  be 
exercised  by  legislatlTe  authority  without 
limit ;  and  when  the  Legislature  grants  that 
high  power  to  another  trlbimal  It  can  only 
be  exercised  in  strict  conformity  to  the 
terms  in  which  the  power  Is  granted,  and  a 
departure  in  any  material  part  will  be  fatal 
to  the  attempt  to  exercise  it"  This  lan- 
guage was  quoted  with  approval  in  Bowl- 
ing Green  &  Madlsonyille  R.  R.  Co.  v.  War- 
ren County  Court,  10  Bnsh,  724.  And 
In  Mays  v.  Slemmons,  14  Ky.  Law  Rep. 
660,  663,  Judge  Barbour,  speaking  for  the 
superior  court,  said:  "We  are  aware  that 
in  matters  of  this  kind  tbe  courts  are  in- 
clined to  give  tbe  statute  a  liberal  construc- 
tion in  aid  of  its  beneficent  purposes.  But 
we  must  not  lose  sight  of  the  fact  that  In 
tbe  taking  of  private  property  for  public 
uses,  no  matter  how  meritorious  the  object 
may  be,  the  forms  prescribed  by  law  must 
in  their  true  spirit  be  followed.  Here  the 
requirements  of  the  law  are  simple.  They 
can  be  as  easily  followed  as  disregarded,  and 
it  is  far  better  that  the  public  inconvenience 
growing  out  of  the  delay  should  be  soffered 
than  that  the  constitutional  Hghts  of  the 
citizen  should  be  Imperiled." 

Appellee  relies,  however,  upon  Trustees  of 
Common  School  District  No.  88  v.  Garvey, 
80  Ky.  159,  and  other  similar  cases,  as  au- 
thority to  sustain  this  election.  In  the  Gar- 
vey Case  the  statute  required  that  the  school 
commissioner,  or  some  one  chosen  by  a  ma- 
jority of  tbe  voters  present  and  yoting,  should 
act  as  Judge  of  the  election.  The  commis- 
sioner did  not  serve,  and,  mistaking  bis  au- 
thority, directed  Gayle  to  act  as  Jndge  of 
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tbe  election,  and  Gayle  did  ao  wltboot  bar- 
ing been  elected  by  the  voten.  Fartber- 
more,  many  of  tbe  Totes  were  recorded  by 
the  yotem  thetnaelves  and  by  other  nnanthor- 
Ized  persons.  The  court  upheld  the  election 
npon  the  theory  that  Gayle  was  ft  de  facto 
officer  acting  by  the  common  consent  of  all 
persons  interested  in  the  election.  There  is, 
however,  a  marked  distinction,  in  principle, 
between  the  Garvey  Case  and  the  case  at 
bar.  In  this:  In  the  Garvey  Case  tbe  law 
required  but  one  election  officer;  and  Gayle, 
although  he  was  not  elected  in  the  manner 
pointed  out  by  the  statute,  was,  neverthe- 
less, a  de  facto  officer,  recognised  as  such, 
and  thereby  satisfied  the  statute  which  re- 
quired only  one  election  officer.  In  the  case 
at  bar,  however,  the  statute  required  that 
there  should  be  four  officers  of  election,  when 
there  were,  in  fact,  only  two  officers  of  any 
kind.  If,  in  this  case,  two  other  officers  had 
served  by  common  consent,  we  might  then 
hare  bad  a  caae  similar  to  the  Garvey  Case. 
But,  if  two  officers  could  lawfully  hold  an 
election  where  four  should  have  acted,  we 
see  no  reason  why  one  officer  conld  not  do 
so,  and  thus  destroy  one  of  the  safeguards 
which  tlie  statute  has  thrown  around  the 
people  for  their  protection  In  this  important 
matter  of  taxation. 

In  State  V.  Taylor,  108  N.  O.  196,  12  S.  E. 
1006,  12  U  R.  A.  202,  23  Am.  St  Rep.  61,  the 
court  said:  "An  essential  element  of  a  val- 
id dectioD  is  that  it  sliall  be  held  by  lawful 
authority,  snbstantially  as  prescribed  by  Jaw. 
It  is  not  sufficient  that  it  be  simply  conduct- 
ed Iwnestly ;  it  most  as  well  have  legal  sanc- 
tion. The  statutory  provisions  and  regula- 
tions in  respect  to  public  elections  in  this 
state  must  be  observed  and  prevail,  certainly 
in  their  substance.  Otherwise  the  election 
will  be  void  and  so  treated.  Therefore  tbe 
contention  that,  if  tbe  election  in  question 
was  simply  conducted  fairly  and  honestly, 
it  was  valid,  is  unfounded.'! 

Tbe  Iiegislature  has  not  left  the  question 
an  open  one.  Section  448  of  the  Kentucky 
Statutes  (Russell's  St  (  6al>.  provides  as  fol- 
lows: "Words  purporting  to  give  authority 
to  three  or  more  public  officers  or  other  per- 
sona shall  be  construed  as  giving  such  au- 
thority to  a  majority  of  such  officers  or  per- 
sons." If  ft  minority  of  the  required  number 
of  election  officers  conld  lawfully  hold  an 
election,  then  the  other  minority  might  also 
hold  a  oqurate  and  different  election  at  the 
same  time.  In  matters  of  such  vital  impor- 
tance as  the  imposition  of  a  tax. npon  the 
Iitoperty  of  the  citizens,  we  are  of  opinion 
Chat  tbe  statute  should,  in  this  respect,  be 
BobstantiaUy  complied  with,  and  that  such 
an  election  must  be  held  by,  at  least,  a  ma- 
jority of  the  election  officers  prescribed  by 
tbe  statute. 

'Wboefore  tlie  Judgment,  sustaining  the 
demurrer  to  the  petition.  Is  reversed;    and 


the  cause  is  remanded,  with  instmctions  to 
overrule  said  demurrer,  and  for  further  pro- 
ceedings consistent  with  ttiis  opinion. 


W.  a  SAMDEIiS  &  CO.  V.  T.  M.  GILMORE 
&  CO. 

(Court  of  Appeals  of  Eentu(^.    Feb.  8,  1911.) 

1.  Appkai,  and  Ebbok  (J  1097*)— Mandate- 
Law  OF  Gabs— CnANOE  in  Faots. 

The  rule  that  an  opinion  on  a  former  ap- 
peal is  tbe  law  of  the  caae  is  not  clianged  by 
the  introduction  of  evidence  on  retrial  which 
Is  merely  cumulative  of  the  evidence  offered 
before. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i{  4358-4368;  Dec.  Dig.  I 
1097.*] 

2.  Appeal  and  Ebbob  (J  1195*)— Mandate- 
Law  OF  Casb— Questions  DETEBiaNED. 

Where  an  opinion  on  a  former  appeal, 
which  enunciated  the  law  of  the  case,  found 
tbat  a  contract  of  the  defendant  corporation 
had  really  been  entered  into  by  the  secretary 
and  treasurer,  instead  of  the  president,  all  ques- 
tion as  to  tbe  president's  mental  capacity  was 
out  of  the  case,  regardless  of  a  modification  on 
that  point  upon  petition  for  rehearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  1195.*] 
8.  TBIAL  (J  139*)— PBOVlIfCB  OF  JUBT— IKTEB- 

■NCK  raou  Evidence. 

Where  there  is  evidence  to  support  an  is- 
sue, it  should  be  submitted  to  the  jury;  but 
otherwise  not. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  338;   Dec  Dig.  |  189>] 

4.  Appeal  and  Ebbob  (|  1195*>-Mandats— 

Law  of  Cask— Same  Facts. 

Where  the  opinion  on  a  former  appeal 
found  there  was  no  evidence  of  fraud,  and  the 
evidence  on  retrial  was  no  stronger,  it  was 
proper  not  to  submit  it  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  li  4661-4666 ;  Dec.  Dig.  f  1195.*] 

Appeal  from  Circuit  Court,  Nelson  CSonnty. 

Action  by  T  M.  Gilmore  &  C!o.  against  W. 
B.  Samuels  &  Co.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Nat  W.  Halstead,  John  W.  Lewis,  and  D. 
A.  McOandless,  for  appellant  John  A.  Ful- 
ton, J.  S.  Eelley.  and  B.  G.  Cherry,  for  ap- 
pellee. 

MILLER,  J.  T.  M.  Gilmore  &  Co.  brought 
this  suit  against  W.  B.  Samuels  &  Co.  to  re- 
cover commissions  for  selling  3,266  barrels 
of  whisky  at  60  cente  per  barrel.  The  pro- 
visions of  the  contract  and  the  several  de- 
fenses interposed  by  W.  B.  Samuels  &  Co.  are 
set  forth  In  detail  in  the  opinion  of  this  court 
delivered  upon  a  former  appeal,  and  may  be 
found  In  135  Ky.  706, 123  8.  W.  271.  The  an- 
swer presented  four  specific  affirmative  de- 
fenses: (1)  That  the  writing  sued  on  was  not 
tbe  act  and  deed  of  the  defendant  company, 
and  that  it  was  not  bound  by  the  unauthor- 
ized act  of  ite  president  Mrs.  M.  A.  Samuels; 
(2)  that  at  the  time  of  the  execution  of  this 
writing  Mrs.  Samuels  was  not  competent  to 
ccmtract;  (3)  that  she  was  overreached  and 
decdved  in  its  execution  by  T.  M.  Gilmore, 
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the  president  of  the  plaintiff  company;  and 
(4)  that  the  contract  was  without  considera- 
tion. Upon  the  first  trial  the  circuit  court 
peremptorily  instructed  the  Jury  to  find  for 
Samuels  &  Co.,  which  was  done,  and  the  pe- 
tition was  dismissed.  Upon  the  appeal  this 
court  held  that  a  peremptory  instruction 
should  have  been  given  the  jury  to  find  in 
faror  of  Gilmore  &  Co.,  and  reversed  the 
judgment  for  further  proceedings,  dpon  the 
second  trial  the  circuit  court  peremptorily 
Instructed  the  Jury  to  find  for  the  plaintiff, 
Gilmore  &  Co.,  which  it  did;  and  from  a 
Judgment  in  plaintiff's  behalf,  the  defendant 
Samuels  &  Co.  prosecutes  this  api)eal. 

The  opinion  upon  the  former  appeal  fully 
discusses  the  evidence  and  the  law  of  the 
case,  and  it  need  not  be  repeated  here.  It  is 
sufficient  to  say  that  on  the  second  trial  the 
evidence  was  not.  In  any  material  respect, 
different  from  the  evidence  heard  upon  the 
first  trial.  It  is  conceded  by  counsel  for  ap- 
pellant that  the  former  opinion  disposed  of 
the  first  and  fourth  defenses  above  specified; 
hut  it  Is  contended  that  the  second  defense, 
which  raised  the  question  of  the  mental  ca- 
pacity of  Mrs.  Samuels  to  make  the  con- 
tract, and  the  third  defoise,  which  allied 
that  she  was  overreached  and  deceived  in 
its  execution,  were  still  open  questions  and 
should  have  been  sent  to  the  Jury  under 
proper  Instructions.  As  above  stated,  the 
•evidence  upon  this  trial  was  substantially  a 
repetition  of  the  evidence  upon  the  former 
trial,  with  the  exception  that  appellant  In- 
troduced three  new  witnesses.  Hall,  McLain, 
-and  Miller,  upon  the  issue  raised  as  to  the 
mental  capacity  of  Mrs.  Samuels  to  make  the 
■contract  But  their  testimony  is  cumulative 
merely  of  the  testimony  of  eight  other  wit- 
nesses who  testified  upon  the  same  point. 

Appellant  Insists,  however,  that  this  court 
never  intended,  by  its  opinion  upon  the  for- 
mer appeal,  to  deny  to  appellant  the  right  of 
a  trial  by  jury  upon  these  two  issues ;  and, 
in  support  of  that  position,  it  bases  its  argu- 
ment, in  part,  upon  the  fact  that  a  control- 
ling sentence  in  the  former  opinion  was 
jnodifled  upon  a  petition  for  a  rehearing,  but 
•that  the  modification  Was  not  known  to,  or 
brought  to  the  attention  of,  the  circuit 
Judge  or  of  counsel  who  tried  the  case.  The 
modification  referred  to  in  the  former  opin- 
ion is  found  on  page  723  of  135  Ky.,  123  S. 
W.  271.  The  original  sentence  is  found  in 
that  paragraph  of  the  opinion  which  deals 
with  the  question  of  the  mental  capacity 
■ot  Mrs.  Samuels,  and  reads  as  follows:  "But, 
in  order  that  it  may  avail  Itself  of  this  right. 
It  must  be  clearly  established  that  the  said 
contracting  agent  did  not,  at  the  time  the 
contract  was  entered  into,  have  sufficient 
capacity  to  know  and  understand  what  he 
was  doing,  and  that  this  fact  was  not  known 
to  other  officers  or  agents  of  the  company,  or, 
If  known  to  them,  they  did  not  know  that  sncfa 
officer  was  attempting  to  act  or  represent  the 
company."    In  response  to  a  petition  for  a 


rehearing,  however,  this  codrt  stmck  from 
the  quoted  sentence  the  following  portion 
thereof:  "And  that  this  fact  was  not  known 
to  other  officers  or  agents  of  the  company,  or, 
if  known  to  them,  they  did  not  know  that 
such  officer  was  attempting  to  act  for  or 
represent  the  company" — thus  leaving  that 
sentence  of  the  opinion  when  corrected,  and 
as  the  opinion  of  the  court  upon  this  point, 
to  read  as  follows:  "But,  in  order  that  it 
may  avail  itself  of  this  right,  it  must  be 
clearly  established  that  the  said  contracting 
agent  did  not,  at  the  time  the  contract  was 
entered  into,  have  sufficient  capacity  to  know 
and  understand  what  he  was  doing." 

We  do  not  see  that  this  modification  of 
the  opinion  in  any  respect  strengthens  the 
appellant's  position  under  the  facts  of  this 
case  and  the  former  opinion,  wtiich  applied 
the  law  under  those  facts;  for  it  Is  therein 
clearly  pointed  out  that  tliis  court  rested 
its  decision  upon  the  fact  that  the  contract 
had,  in  effect,  been  made  by  Mrs.  Samuels' 
son,  H.  M.  Samuels,  who  was  the  secretary, 
treasurer,  and  manager  of  the  company.  The 
court  not  only  reached  the  conclusion  that 
Mrs.  Samuels  knew  and  understood  what 
she  was  doing  at  the  time  she  signed  the  con- 
tract, but,  upon  the  other  branch  of  the 
question,  it  said:  "But  4ven  If  the  evidence 
led  us  to  entertain  a  contrary  view,  and 
to  hold  that  she  did  not  at  tliat  time  have 
mental  capacity  to  contract,  still  defendant 
must  fall  in  its  contention  for  the  further 
reason  that  in  its  execution  the  secretary  and 
treasurer  of  the  company,  who  was  also  a  di- 
rector and  had  the  active  management  and 
control  of  its  affairs,  participated.  In  fact, 
he  assisted  in  the  draft  of  the  contract  and 
discussed  its  terms  and  provisions,  and  not 
until  they  were  acceptable  to  him  was  bis 
mother,  the  president,  conferred  with  in  re- 
gard thereto.  Here,  then,  we  have  a  contract 
entered  into  between  plaintiff  and  defendant 
in  which  the  defendant  is  represented,  not 
only  by  the  president,  whose  capacity  to 
contract  Is  questioned,  but  by  another  officer 
of  the  company,  her  son,  H.  M.  Samuels,  who 
had  equal  authority  to  represent  it,  and 
whose  mental  ability  is  in  no  wise  impaired. 
He  and  his  mother  owned  practically  all  of 
the  stock  of  this  corporation.  In  its  welfare 
and  success  he  was  most  vitally  interested. 
If  he  had  not  wanted  the  contract  executed, 
or  the  company  had  not  beem  satlBfied  with 
its  terms  and  provisions,  instead  of  going  to 
his  mother  and  requesting  her  to  enter  into 
it  for  the  company,  be  should  have  objected 
to  her  signing  it;  and.  If  he  regarded  her 
as  mentally  incompetent  to  transact  busi- 
ness, he  should  have  so  stated  to  the  plain- 
tiff. The  fact  that  he  did  not  object  to  plain- 
tiff seeing  his  mother  and  discussing  the 
matter  with  her,  and  contracting  with  her 
relative  thereto,  is  another  evidence  that 
he  did  not  regard  his  mother  as  incompetent 
to  transact  business ;  and  that  neither  they 
nor  their  attorney  so  regarded  her  is  fur- 
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ther  evidenced  by  the  fact  tbat  wben,  a  few 
-days  after  the  contract  had  been  entered  In- 
to, the  company  tbroogh  its  president  notifled 
Bdelen  &  Co.  that  they  would  not  carry  ont 
the  contract,  the  ground  upon  wbldi  they 
aoogbt  to  escape  liability  was  not  want  of 
-capacity  upon  the  part  of  its  president,  who 
made  the  contract,  \mt  because  she  had  not 
first  obtained  authority  bo  to  do  from  the 
•board  of  directors." 

It  is  clear,  therefore,  that  the  former  opin- 
ion held  that  althongh,  as  a  matter  of  fact, 
Mrs.  Saibnels  may  not  hare  had  the  mental 
-capacity  to  understand  the  contract  when  she 
'■executed  It,  the  presence  and  Joint  act  of  her 
-son,  who  was  secretary,  treasurer,  and  man- 
ager of  the  company,  took  the  case  out  of 
the  operation  of  the  rule  which  avoids  a  con- 
tract entered  into  by  one  while  mentally  in- 
capacitated to  do  so,  because  it  was,  in  real- 
ity, the  act  of  the  manager.  In  this  we  think 
the  former  opinion  was  clearly  right,  and  we 
must  adhere  to  that  ruling. 

In  support  of  the  second  ground  urged  for 
a  reversal,  that  Mrs.  Samuels  was  overreach- 
ed and  deceived  by  OUmore  when  she  signed 
the  omtract,  it  Is  contended  that  there  is 
some  evldoioe  to  support  that  charge,  and 
tbat  the  question  should  have  been  submitted 
to  the  jury  for  decision.  In  the  former  opin- 
ion we  said  that  there  was  nothing  in  the 
record  to  Justify  the  charge  that  a  fraud 
was  practiced  upon  the  president,  M.  A.  8am- 
aels.  In  the  execution  of  the  contract;  and 
there  is  nothing  in  the  record  upon  this  ap- 
peal which  strengthens  the  appellant's  case 
In  that  respect  There  is  abundant  authority 
sustaining  the  proposition  that,  where  there 
is  any  evidence  to  support  a  question  in  is- 
sue, it  is  error  not  to  submit  tbat  question 
to  the  Jury;  but,  where  there  is  a  total 
failure  of  evidence  to  support  a  given  propo- 
sition. It  is  error  to  submit  that  proposition 
to  the  Jury.  Bannon  v.  Patrick  Bannon  Sew- 
er Pipe  Co.,  136  Ky.  672,  119  8.  W.  1170,  124 
8.  W.  843.  Upon  the  former  ai^al  this 
court  was  of  opinion  that  there  was  no  evi- 
dence of  fraud ;  and  we  are  of  opinion  that 
the  case  in  that  respect  is  no  stronger  for  ap- 
pellant upon  this  appeal.  That  being  true, 
the  circuit  Judge  properly  refused  to  sub- 
mit that  question  to  the  Jury. 

Appellant  assigns  a  further  ground  for  re- 
versal In  the  seventh  ground  for  a  new  trial, 
which  claims  that  the  court  erred  in  its  Judg- 
ment in  giving  the  appellee  double  the 
amount  it  was  entitled  to  recover  under  the 
proof.  This  ground,  however,  has  not  been 
argued,  either  orally  or  in  the  briefs,  and 
we  are  not  advised  of  any  specific  error  com- 
mitted by  the  circuit  court  in  tbat  respect 
On  the  contrary,  the  contract  is  in  writing, 
and  by  its  terms  it  sustains  the  judgment  in 
every  respect 

Wherefore  the  Judgment  of  the  lower 
court  is  afflnved,  with  damages. 


000(PBB  T.  WAIiKER  et  aL 
(Oonrt  of  Appeab  of  K«ntn<^.    Feb.  8,  1911.) 

1.  DmtDB   (i   76*>— EbnoT  or   Invauditt— 
CoLXAXEBLAi.  Attack. 

In  an  action  against  a  guardian  for  an  ac- 
counting, evidence  that  at  the  time  plaintilFi 
fathpr  made  a  deed  to  her  mother,  Wno  after- 
wards married  the  guardian,  her  father  was 
mentally  incapable  of  making  a  deed,  is  inad- 
miraible,  as  the  deed  could  not  be  collaterally  at- 
tacked in  such  proceeding. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {  203;  Dec.  Dig.  I  7e.»] 

2.  Httbbard  AifD  Win  (|  11*)— Pkbsonai,tt 
OF  Wife— Reduction  to  Husbakd's  Pos- 

SISSION- ElTBCT. 

Where  a  husband  In  1891  or  1892  reduced 
the  personal  property  of  his  wife  to  possession, 
it  became  his  property  under  the  law  then  in 
force. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  $  51;   Dec.  Dig.  {  II.*] 

Appeal  from  Circuit  Court,  Johnson 
County. 

Action  by  Permelia  Cooper  against  B.  K. 
Walker  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

J.  Morgan  Chlnn  and  C.  B.  Wheeler,  for 
appellant  Vaughan,  Howes  &  Howes,  for  ap- 
pellees. 

CLAT,  CL  Appellant,  Permelia  Cooper, 
brought  this  action  against  appellee  B.  K. 
Walker,  her  statutory  guardian,  H.  S.  Howes 
and  C.  M.  Cooper,  sureties  on  his  guardian's 
bond,  and  also  against  Martha  J.  Davis,  the 
administratrix  of  W.  W.  Stafford,  deceased, 
for  moneys  which  she  alleged  her  guardian 
had  received  and  had  not  accounted  for.  She 
also  charged  that  Walker  turned  over  to  W. 
W.  Stafford  $400  of  her  money  without  law- 
ful right  or  authority  to  do  so.  Walker, 
Howes,  and  Cooper  filed  a  Joint  answer,  trav- 
ershig  the  allegations  of  the  petition.  Mar- 
tha J.  Davis,  as  administratrix,  filed  a  sep- 
arate answer,  in  which  she,  after  traversing 
the  allegations  of  the  petition,  set  up  affirma- 
tively that  B.  K.  Walker,  as  an  individual, 
had  entered  into  a  contract  with  W.  W.  Staf- 
ford, by  which  Stafford  agreed,  in  consider- 
ation of  the  sum  of  $400,  to  take  appellant  in- 
to his  family,  give  her  a  common  school  ed- 
ucation, and  clothe  and  treat  her  in  all  re- 
spects as  he  did  his  own  children,  until  ap- 
pellant married  or  died ;  that  it  was  agreed 
that  should  appellant  marry,  the  $400  should 
become  the  absolute  property  of  W.  W.  Staf- 
ford ;  that  appellant  resided  with  said  W.  W. 
Stafford  and  his  family  for  a  period  of  7% 
years,  during  which  time  she  was  treated  in 
all  respects  as  one  of  Stafford's  own  children, 
up  to  the  date  of  her  marriage  in  April,  1904. 
Subsequently,  Martha  J.  Davis,  as  adminis- 
tratrix, filed  an  amended  answer  and  counter- 
claim, in  which  she  charged  that  it  was 
agreed  between  Walker  and  Stafford  that 
Walker  was  to  keep  an  account  of  ^the  $400 
expended;  that  of  said  amount  all  was  ex- 
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pended  for  appellant's  maintenance  and  sup- 
port except  the  stiin  of  $159.54.  She  also 
pleaded  that  It  was  worth  $100  per  year  to 
keep  and  board  appellant  during  the  time  she 
lived  with  Stafford,  and  that  she,  as  admin- 
istratrix, was  entitled  to  recover  the  sum  of 
$700,  less  the  sum  of  $159.64.  The  afDrma- 
tive  matter  In  the  original  answer  of  Martha 
J.  Davis  was  denied  by  reply,  while  the  alle- 
gations of  the  amended  answer  and  counter- 
claim were  controverted  of  record.  The 
chancellor  denied  appellant  the  relief  prayed 
for,  and  also  dismissed  the  counterclaim  of 
Martha  J.  Davis,  administratrix.  From  that 
judgment  this  appeal  Is  prosecuted. 

The  facts  disclosed  in  the  record  are  as 
follows:  The  appellant  was  the  only  child 
of  Thomas  Preston,   who  died  in '  the  year 

1888.  The  day  before  he  died  Preston  con- 
veyed a  house  and  lot  that  he  owned  to  his 
wife,  the  mother  of  appellant     In  August, 

1889,  appellant's  mother  married  appellee  B. 
K.  Walker.  Two  or  three  years  later  she  and 
Walker  sold  the  .boose  and  lot  for  $600.  In 
addition  to  this  sum,  appellant's  mother  re- 
ceived from  her  father's  estate  the  sum  of 
$300.  Out  of  this  sum  an  execution  against 
her  father  for  $127.04  was  paid,  making  the 
amount  realized  from  her  father's  estate 
$172.96.  Taking  this  sum  of  $772,  Walker 
and  his  wife  moved  to  Morehead.  There 
Walker  engaged  In  the  livery  business  with 
a  brother-in-law,  Ben  Spradlln,  and  continu- 
ed the  business  for  four  or  five  years. 
While  there,  Walker  bought  a  lot  for  $100 
and  took  the  deed  thereto  In  his  own  name. 
Subsequently  he  built  a  house  thereon.  The 
other  property  which  Walker  received  from 
his  wife  was  consumed  by  him  and  his  wife. 
While  at  Morehead  Mrs.  Walker  contracted 
consumption.  They  then  returned  to  Palnts- 
vllle,  where  she  lingered  for  about  a  year, 
and  then  died.  During  that  time  Walker  de- 
voted himself  chiefly  to  nursing  and  taking 
care  of  his  wife.  Upon  the  death  of  his  wife, 
Walker  kept  appellant,  who  was  about  eight 
years  old,  for  a  period  of  one  year.  Finding 
that  he  conid  not  provide  for  her  and  give 
her  the  attention  she  required,  he  arranged 
with  W.  W.  StaflTord  to  take  her  into  his 
family  as  one  of  his  children.  To  that  end 
he  sold  the  house  and  lot  in  Morehead  for 
$450.  The  notes  for  the  deferred  payment 
amounted  to  $400.  These  notes  he  turned 
over  to  W.  W.  Stafford.  The  contract,  which 
he  entered  into  with  Stafford  for  the  care 
and  maintenance  of  appellant,  is  as  follows : 
"This  article  of  agreement,  made  and  entered 
into  this  23d  day  of  December,  1896,  between 
W.  W.  Stafford  of  the  first  part  and  B.  K. 
Walker  of  the  second  part,  witnessetb :  That 
the  party  of  the  first  part  for  and  in  consider- 
ation of  notes  this  day  assigned  to  said  par- 
ty of  the  first  part  by  party  of  the  second 
part  on  F.  P.  Blair,  amounting  to  the  sum  of 
four  hundred  ($400.00)  dollars,  the  party  of 
the  first  part  agrees  to  take  Permella  (Beady) 
Preston  as  one  of  his  own  family  and  to  treat 


her  as  one  of  his  own  family  and  to  treat  her 
as  such,  to  give  her  a  common  school  educa- 
tion, clothe  and  treat  her  in  all  respects  as 
he  does  his  own  children  until  she  marries  or 
dies,  and  he  further  agrees  to  keep  an  ac- 
count with  her  and  In  case  of  her  death  be- 
fore her  marriage  he  agrees  to  pay  to  the 
said  B.  K.  Walker  all  that  is  left  or  unspent 
of  the  four  hundred  dollars.  Witness  our 
hands  and  seals  the  day  and  year  first  above 
written.    W.  W.  Stafford.    B.  K.  Walker." 

Upon  the  execution  of  the  foregoing  con- 
tract, appellant  went  to  the  home  of  W.  W. 
Stafford,  where  she  remained  until  her  mar- 
riage, in  1904.  While  there  she  was  clothed 
and  boarded  by  Mr.  and  Mrs.  Stafford.  She 
was  sent  to  the  public  schools  while  they 
were  in  session,  and,  with  the  exception  of 
one  term,  attended  the  subscription  school, 
which  was  conducted  after  the  closing  of 
the  public  school.  In  addition  to  this,  she 
was  also  given  instruction  In  musia  During, 
perhaps,  two  years  of  the  time  appellant  was 
at  the  Stafford  home,  Mrs.  Stafford  had  a 
servant  who  cooked  and  did  the  housework. 
When  there  was  no  servant,  Mrs.  Stafford 
did  the  cooking,  while  appellant  and  Mrs. 
Stafford's  two  dau^ters  assisted  with  tlie 
housework  at  such  times  as  they  were  not 
engaged  at  school.  It  is  also  shown  that  ap- 
pellant did  the  milking  at  times.  It  does  not 
appear,  however,  that  she  was  called  upon 
to  do  more  than  the  Stafford  children  were 
required  to  do. 

There  was  some  evidence  tending  to  show 
that  Thomas  Preston,  at  the  time  he  deeded 
the  $600  house  and  lot  to  his  wife,  was  men- 
tally incapable  of  making  a  deed.  It  is  there- 
fore Insisted  that  the  deed  was  void,  and 
that  the  proceeds  of  the  sale,  upon  the  death 
of  Thomas  Preston's  widow,  descended  to  ap- 
pellant; and  that,  that  being  true,  the  mon- 
ey was  appellant's,  and  Walker,  as  her  guard- 
Ian,  had  no  right  to  make  with  Stafford  the 
contract  for  her  support  and  maintenance. 
Even  if  the  deed  in  question  was  voidable,  it 
could  not  be  collaterally  attacked  in  this  ac- 
tion. The  only  way  to  set  it  aside  would  be 
by  direct  action  brought  for  that  purpose. 
In  this  action,  therefore,  the  deed  must  be 
construed  as  valid.  That  being  true,  the  pro- 
ceeds of  the  sale  of  the  house  and  lot  became 
the  property  of  appellant's  mother,  subject  to 
Walker's  marital  rights  therein.  It  appears 
that  Walker  took  possession  not  only  of  the 
sum  received  from  the  sale  of  the  house  and 
lot,  but  of  the  money  which  Mrs.  Walker  re- 
ceived from  her  father,  and  used  the  money 
for  the  purpose  of  engaging  in  and  transact- 
ing the  business  of  a  liveryman,  and  for  the 
purpose  of  buying  the  lot  in  Morehead.  Hav- 
ing reduced  tlie  personal  property  to  posses- 
sion, it  became  bis  under  the  law  then  in 
force.  McKay  v.  Mays,  29  S.  W.  327,  16  Ky. 
Law  Rep.  862 ;  Daniel  v.  Brandenburgh,  20 
8.  W.  255,  14  Ky.  Law  Rep.  310. 

That  being  true,  the  $450  \vhidi  appellee 
Walker  realized  from  the  sale  of  the  house 
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tnd  lot  In  Morehead  was  his  property  and 
not  that  of  appellant.  Notwithstanding  this 
tact,  he  acted  most  ^eneronsly  towards  appel- 
lant, for  he  took  |400  of  the  sum  so  realized 
and  gave  it  to  W.  W.  Staiford  under  the 
•greemoit  that  Stafford  was  to  take  care  of 
and  maintain  appellant  as  one  of  his  own 
chfldren.  As  appellee  Walker  had  the  right 
to  make  the  contract  in  question  for  appel- 
lant's benefit,  and,  as  the  evidence  shows  that 
the  contract  was  f atthfully  carried  out  by  Mr. 
and  Mrs.  StafTord,  and  that  Walker  as  guard- 
ian never  received  any  property  belonging  to 
appellant.  It  follows  that  appellant  has  failed 
to  show  any  right  of  recovery  against  appel- 
lees. 
Judgment  affirmed. 


PLBA8ANT  J.  POTTER  GOLLEX9B  v. 
GEORGE  A.  COLLETT  &  BRO. 

(Omirt  of  Appeals  of  Kentucky.     Feb.  IS, 
1911.) 

t  COHTRAOTB    (|    284*)  —  PEBFOBUAITCX  —  Ap- 

novAi.  or  Abchitect— Condition  Pbkie- 

DBNT. 

Where  a  contractor  for  a  bailding  was  to 
be  paid  85  per  cent,  of  the  contract  price  dur- 
ing its  construction,  payments  to  be  made  on 
vananta  of  the  archtect,  and  the  architect,  aft- 
er issuing  warrants  for  three  amounts,  died, 
nch  warrants  for  the  balance  of  an  uncontra- 
dicted claim  are  not  a  condition  precedent  to 
t]>e  contractor's  recoveiy  of  the  balance. 

[Ed.  Note.— For  other  cases,  see   Contracts, 
Dec.  Dig.  (  284.*] 
2.  Contracts  (S  SoO*)— Breach— Evidence— 

SUFFICIENCT. 

Evidence  held  aufladent  to  sustain  a  judg^ 
meat  for  the  plaintiff  for  the  balance  claimed 
uider  a  bailding  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dee.  IMg.  I  350.*] 

Appeal  from  Circuit  Court,  Warren  County. 

Action  by  George  A.  Oollett  &  Bro.  against 
the  Pleasant  J.  Potter  College.  Judgment  for 
plaintiffs,  and  the  defendant  appeals.  Af- 
firmed. 

Sims  &  Rodes,  for  appellant.  Wright  & 
McElroy,  for  appellees. 

NDNN,  J.  In  1889  appellant,  Pleasant  J. 
Potter  College,  was  organized  In  Bowling 
Green,  Ky.,  and  incorporated.  It  elected  a 
president,  treasurer,  and  board  of  directors, 
and  had  a  building  erected  for  school  pur- 
poses. Appellees  were  awarded  the  contract 
for  furnishing  the  brick  and  erecting  the 
bailding  at  the  price  of  $8.50  per  thousand 
brick,  same  to  be  measured  as  specified  in  the 
contract,  after  the  building  was  completed. 
Eighty-five  per  cent  of  the  contract  price 
was  to  be  paid  during  the  construction  of 
the  building.  The  brick  placed  in  the  build- 
ing at  the  contract  price  amounted  to  97,fi91.* 
47.  and  appdiees  were  paid,  at  one  time  $!,• 
SOO.  at  another  |2,500,  and  at  another  lioOO, 
dcring  the  progress  of  the  work  on  the  build- 


ing. Afterwards,  in  1894,  $381.85  were  paid 
on  the  claim,  and  In  1897  certificates  for  five 
shares  of  stock  in  the  corporation  at  $25  per 
share,  were  Issued  to  appellees  and  credited 
on  the  contract  price,  thus  leaving  $1,084.61 
still  due,  for  which  this  action  was 'institut- 
ed. The  trial  in  the  lower  court  resulted  in 
favor  of  appellees  for  the  amount  sued  for. 
Appellant  denied  owing  the  claim,  and  plead- 
ed the  statute  of  limitations  and  laches. 

It  was  agreed  that  all  the  payments  made 
to  appellees  were  to  be  made  upon  warrants 
of  tiie  architect,  B.  S.  McDonald,  of  Louis- 
ville, Ey.  We  suppose  the  main  purpose  of 
this  was  to  prevent  appellees  from  collecting 
over  85  per  cent  of  the  contract  price  before 
the  building  was  completed.  The  architect 
did  Issue  warrants  for  the  three  amounts 
that  were  paid  during  the  construction  of  the 
bailding,  but  did  not  Issue  any  for  the  $381.- 
85,  nor  has  he  ever  Issued  any  for  the  pay- 
ment of  the  balance  of  the  contract  price,  and 
he  is  now  dead.  J.  E.  Potter,  the  treasurer 
of  appellant,  and  who  made  all  the  payments 
to  appellees,  testified  that  he  made  the  pay- 
ments as  credited,  and  says  that  they  are  all 
that  have  ever  been  made.  He  also  testified 
that  McDonald,  representing  appellant  and 
John  L.  Stout  representing  appellees,  made 
a  calculation  of  the  brick  in  the  building  as 
specified  in  the  contract  and  that  there  were 
only  a  few  dollars  difference  in  their  figures ; 
that  the  number  of  brick  in  the  building,  if 
paid  for  at  the  contract  price,  would  amount 
to  $7,591.47;  that  the  amount  sued  for  was 
the  balance  due  appellees,  and  would  have 
been  paid  long  ago,  if  be  had  bad  any  funds 
of  the  corporation  In  his  hands.  He  stated 
that  he  had  requested  appellees  to  wait  on 
him,  and  promised  frequently  before  the  suit 
was  brought  to  pay  it  Appellee  George  A. 
Collett  testified  to  the  claim  as  alleged,  and 
stated  that  be  bad  deferred  this  action  by  rea- 
son of  the  frequent  promises  of  Mr.  Potter 
to  pay  and  by  his  request  for  time.  He  stat- 
ed that  the  $381.85  credit  was  paid  under  the 
following  circumstances:  He  owed  Silas 
Taylor,  a  colored  man,  for  some  brick  used 
to  complete  the  building,  $381.85,  and  gave 
him  an  order  upon  J.  A  Potter,  the  treasurer, 
for  that  amount,  and  Potter  gave  Taylor  a 
check  for  It  and  he  entered  the  credit  of  that  • 
date.  He  also  credited  it  with  $125  in  1887, 
when  the  certificates  of  stock  were  issued  to 
him.  Appellant  claims  that  this  balance  due 
appellees  must  have  been  paid  soon  after  the 
collie  was  completed;  that  the  corporation 
borrowed  $4,000  in  cash  at  that  time,  and  ex- 
ecuted a  mortgage,  for  the  purpose  of  paying 
all  claims  against  the  property.  There  is  no 
testimony,  however,  to  the  effect  that  appel- 
lees' claim  was  paid;  but  we  are  asked  to 
assume  that  it  was,  as  the  president  and  sev- 
eral directors  of  the  college  and  members  of 
the  building  committee  have  since  died,  and, 
as  It  claims,  it  is  unable  to  make  proof  of 
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payment  Several  members  of  the  building 
committee  and  of  the  corporation  are  Btlll 
alive ;  but  they  do  not  attempt  to  make  proof 
of  payment 

AppellEuit  further  contends  that  the  fact 
that  appellees  have  no  warrant  from  the 
architect  for  the  payment  of  this  balance  Is 
strong  evidence  of  their  having  no  claim 
against  the  college.  This  Is  a  slight  circum- 
stance in  Its  favor;  but  the  fact  that  his 
whole  claim  was  $7,591.47,  and  that  warrants 
were  issued  for  only  three  payments,  which 
amounted  to  only  |6,000,  is  uncontradicted. 
It  cannot  be  contended  that  because  appel- 
lees received  no  warrants  from  the  architect 
for  more  than  |6,000  of  his  dalm,  he  must 
lose  the  balance.  If  a  warrant  from  the  arch- 
itect was  an  absolute  prerequisite  to  pay- 
ment, and  if  he  had  been  paid  when  the 
mortgage  for  $4,000  was  issued,  as  claimed, 
appellant  should  have  the  warrant  which  the 
architect  Issued  for  the  balance  of  the  claim, 
which  it  appears  ^It  has  not  as  it  is  not  pre- 
sented. We  do  not  concede  that  a  warrant 
was  absolutely  necessary  to  enable  appellees 
to  recover  the  balance  due  them.  The  purpose 
of  the  warrants  was  to  enable  appelant  to 
protect  itself — to  enable  It  to  know  when  it 
had  paid  as  much  as  85  per  cent,  of  the  con- 
tract price  during  the  construction  of  the 
building.  But  after  the  completion  and  ac- 
ceptance of  the  building  by  the  appellant  ap- 
pellees were  entitled  to  the  balance  due  them, 
and  the  failure  of  the  architect  to  give  them 
a  warrant  for  it  will  not  defeat  them  in  their 
attempt  to  collect  it  Appellees'  claim  is 
proved,  and  ought  not  to  be  defeated  on  mere 
suspicion,  as  is  attempted  to  be  done. 

The  claim  due  appellees  was  upon  a  writ- 
ten contract,  and  we  are  of  the  opinion  that 
the  payment  of  the  $381.85  in  1894  prevented 
the  statutes  of  limitations  from  defeating  the 
claim,  as  the  statute  began  to  run  from  that 
date. 

For  these  reasons,  the  Judgment  of  the  low- 
er court  is  affirmed. 


THURMAN  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Feb.  17,  1911.) 

1.  Criuinai.  Law  (S  1151*)— Rulings  on  Ap- 
plication FOB  CONTINUAHCB— DlBCBETION 
or  COUBT— Rbview. 

A  ruling  on  an  application  for  a  continu- 
ance under  Cr.  Code  Prac.  {}  188,  189,  author- 
izing the  court  on  sufficient  cause  snown,  to 
postpone  the  trial,  will  not  be  disturbed  unless 
the  trial  court  abused  its  discretion. 

[£Jd.   Note.— For   other   cases,   see    Criminal 
Law,  Cent  Dig.  H  3045-3049;    Dec  Dig.  | 

2.  Cbiminal  Law  d  594*)— CoNTimiAncK— 
Gbounos. 

Where  all  the  witnesses  who  were  present 
at  the  killing  api>eAred  and  testified,  and  there 
was  nothing  justifying  the  pretense  that  any 
other  persons  knew  anything  about  the  facts  of 
the  case,  the  refusal  to  grant  a  continuance  on 


the  ground  of  the  absence  of  witnesses  was  not. 
erroneous. 

[Bid.  Note.— For  other  cases,  see  Crimioati 
Law,  Dec.   Dig.  |  694.*] 

8.  JUBT  (I  149*)— MiSCONOUOT  ov  Btstandeb 

— DlBCHABQE   or  JUBT. 

A  bystander  began  to  sliake  hands  with 
the  jurors  while  they  were  in  the  box,  and 
while  the  judge  was  <m  the  bench,  and  the  at- 
torneys were  present  and  be  said  to  each  ju- 
ror as  he  shook  hands  with  him  that  he  should 
give  accused  a  fair  deal.  Before  he  had  suc- 
ceeded in  shaking  hands  with  all  the  jnrors,  he^ 
was  admonished  by  the  court  in  the  presence  of 
the  jury,  and  was  stopped  by  the  sberiff.  He 
then  took  his  seat  near  accused  and  his  coun- 
sel. H«14,  that  the  court  properly  refused  to' 
discharge  the  jury  on  the  ground  that  the  con- 
duct of  the  bystander  was  prejudicial  to  ac- 
cused. 

[Ed.  Note. — ^For  other  cases,  see  July,  Cent^ 
Dig.  i§  635-637;    Dec.  Dig.  {  149.*] 

4.   HOUIOIDB    ({    300*)— BVIDENCK  —  INSIBCC- 

TIONS. 

Where  accused  left  the  house  where  the 
difficulty  with  decedent  started,  and  went  into 
the  yard  where  he  had  an  altercation  with. a 
third  person  over  a  pistol,  and  on  obtaining 
possession  of  the  pistol,  be  returned  to  the 
house,  and  renewed  the  difficult  with  decedent 
and  shot  him,  a  charge  that  if  accused  in  sod- 
den heat  and  passion,  or  in  sudden  affray  and 
without  malice,  and  not  in  his  necessary,  or 
reasonably  apparent  necessary  self-defense,  kill- 
ed decedent,  he  was  guilty  of  voluntary  man- 
slaughter, sufficiently  covered  the  Issue  of  man- 
slaughter, 

[Eld.  Note.— For  other  cases,  see  Homicide- 
Cent.  Dig.  fi  649-656;    Dec.  EMg.  f  309.*] 

Appeal  from  Circuit  Court  Bell  County. 
Sam  Thurman  was  convicted  of  murder^ 
and  he  appeals.    Affirmed. 

O.  V.  Riley,  E.  N.  Ingram,  and  J.  O.  Rol- 
lins, for  appellant  Jas.  Breathitt,  Atty. 
Gen.,  and  Tom  B.  McGregor,  Asst  Atty.  Gen.,, 
for  the  Commonwealth. 

MILLER,  J.  On  September  26,  1910,  ap~ 
pellant  Thurman,  shot  and  killed  Sam  John- 
son. Thurman  was  indicted  the  next  day' 
for  willful  murder,  and  his  trial  set  for  Oc- 
tober 5th.  When  the  case  was  called  on- 
October  6tb  it  was  reassigned  to  October  19th. 
for  trial,  and  it  was  then  tried.  The  jury 
found  appellant  guilty,  and  flxed  his  punish- 
ment at  confinement  hi  the  penitentiary  for 
life. 

The  tragedy  occurred  In  a  gambling  honse- 
conducted  by  the  deceased  in  Middlesboro, 
on  a  Sunday  about  midnight  or  shortly 
thereafter.  Johnson  and  Thurman,  with  sev- 
eral other  friends  of  Johnson,  had  assembled 
in  the  latter's  room  for  the  purpose  of  gam- 
bling. They  had  been  gambling  several 
hours,  and  Thurman,  evidently  being  in  bad 
humor  by  reason  of  bis  losses,  tore  the  cards 
and  threw  them  on  the  floor.  The  cards  be- 
longed to  Johnson,  and  he  remonstrated  wlttL 
Thurman,  at  the  same  time  calling  liim  a 
vile  name;  and  according  to  some  of  the 
witnesses  Johnson  started  towards  Tharman 
in  a  menacing  manner.     Thurman  says  he 
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pnslied  Jolmson  back  vltb  his  band  to  keep 
him  off  of  him,  while  some  of  the  other  wit- 
neeses  say  Thnrman  dapped  Johnson  in  the 
face.  Thurman  attempted  to  leave  the  room, 
but.  In  his  haste,  he  stambled  and  fell  to  the 
floor;  whereupon  Johnson,  who  was  porsti- 
log  him,  cat  Thnrman  severely  In  the  back. 
Friends  immediately  Interfered,  one  of  them 
holding  Johnson  in  the  room,  while 'others 
carried  Thurman  down  the  steps  into  the 
yard.  Thurman'a  pistol  had  been  lying  upon 
a  bed  In  the  room  during  the  game,  and  when 
the  fight  occurred  Alexander,  one  of  the  men 
who  escorted  Thurman  down  the  steps,  pro- 
cured the  pistol  in  some  way  and  carried  It 
with  him  Into  the  yard.  Thnrman  knew 
Alexander  had  the  pistol,  and  demanded  that 
he  give  It  up.  This  Alexander  refused  to  do, 
for  fear  Thtirman  would  injure  some  one; 
bat  Thnrman  drew  his  knife,  and,  threaten- 
ing to  cut  Alexander's  throat,  Alexander  gave 
him  the  pistol ;  Thurman  saying  at  the  time 
that  be  would  kill  the  man  who  had  cut  him. 
When  Thurman  recovered  the  pistol  he  point- 
ed It  towards  the  second-story  window  of 
Johnson's  room,  evidently  for  the  purpose  of 
firing  at  Johnson  if  he  could  see  him;  but, 
as  Johnson  remained  out  of  sight,  Thurman 
forced  open  the  lower  door  at  the  bottom  of 
the  steps,  bounded  up  the  stairs,  and  either 
forced  open  the  door  at  the  top  of  the  stairs, 
or  found  it  open  with  Johnson  standing  di- 
rectly in  the  opening.  A  pistol  shot  was 
heard,  and  when  those  in  the  back  yard 
went  to  the  scene  they  found  Johnson  stretch- 
ed upon  the  floor  with  a  bnllet  hole  through 
his  forehead.  He  died  within  a  few  min- 
utes thereafter.  Thnrman  testified  that 
Johnson  struck  him  with  a  shovel  when  he 
entered  the  door  at  the  top  of  the  stairs, 
and  that  he  shot  Johnson  In  self-defense  and 
to  prevent  the  latter  from  killing  him  with 
the  sboveL  Some  of  the  witnesses  testified 
that  a  spade  or  a  shovel  was  found  lying  on 
the  floor  some  three  or  four  feet  away,  while 
a  majority  of  the  witnesses  testified  that 
there  was  a  shovel  resting  against  the  wall 
some  distance  away. 

The  court  instructed  the  Jury  upon  the 
law  as  to  murder,  voluntary  manslaughter, 
and  the  right  of  self-defense.  The  court  al- 
so defined  malice,  and  gave  the  usual  instruc- 
tion as  to  reasonable  doubt  No  objection  Is 
taken  to  the  instructions  that  were  given. 
It  la  insisted,  however,  that  the  Judgment 
should  be  reversed  upon  any  one  of  three 
grounds,  namely:  (1)  That  the  court  erred 
in  refusing  to  continue  the  case  on  the  show- 
ing made  by  appellant  in  his  affidavit;  (2) 
that  the  court  should  have  discharged  the  Ju- 
ry for  the  misconduct  of  a  bystander  who 
talked  with  several  of  the  Jurors  during  the 
trial ;  and  (3)  that  the  court  did  not  give  all 
the  law  of  the  case. 

I.  When  the  case  was  called  for  trial  on 
October  17th  the  appellant  moved  the  court 
for  a  continuance,  and,  in  support  of  his  mo- 
tion, filed  his  own  affidavit  to  the  effect  that 


he  had  been  confined  In  Jail  ever  since  the 
killing  of  Johnson,  and  that  for  that  reason 
he  had  had  no  opportunity  to  make  sufficient 
preparation  for  his  defense.  By  way  of  spec- 
ification he  stated  that  there  were  a  number 
of  other  men  in  the  yard  back  of  the  saloon 
when  the  killing  occurred,  but  that  he  did 
not  know  the  names  of  any  of  them,  and  had 
not  had  time  to  find  out  who  they  were,  ex^ 
cept  that  one  of  them  was  named  Smith, 
whose  home  was  In  Harlan  county,  Ky. ; 
that  Smith  would  truthfully  state,  under 
oath,  that  he  was  in  the  back  yard  at  the 
time  of  the  killing,  and  that  Just  before  the 
shot  was  fired  Smith  saw  Thurman  and 
Johnson  through  the  window,  and  that  John-^ 
son  had  a  dirt  shovel  in  his  hand  raised  as 
If  to  strike  Thurman,  who  shot  Johnson  aa 
the  shovel  came  down  upon  Thurman.  Clear-< 
ly  the  affidavit  did  not  show  a  case  of  dlll^ 
gence  on  the  part  of  appellant  that  would 
require  the  court  to  grant  blm  a  continuance, 
The  discretion  lodged  with  the  trial  court  in 
continuing  a  criminal  case  is  covered  by  sec* 
tions  188  and  189  of  the  Criminal  Code  of 
Practice,  and  this  court  has  uniformly  held 
that,  unless  it  appears  that  the  trial  court 
abused  its  discretion  in  declining  to  continue 
the  trial  of  a  criminal  case,  it  will  not  set 
aside  a  Judgment  of  conviction  for  that  rea- 
son. We  do  not  think  there  was  any  abuse 
of  discretion  in  this  case.  All  the  witnesses 
who  were  present  at  the  killing  appeared  and 
testified  on  one  side  or  the  other,  and  there 
is  nothing  shown  in  the  evidence  to  Justify 
even  a  pretense  that  any  other  persons  were 
in  the  back  yard  of  the  saloon,  or  knew  any- 
thing about  the  facts  of  the  case,  except 
those  who  bad  been  in  the  room  and  who 
testified.  The  killing  occurred  after  mid- 
night, when  It  was  extremely  improbable 
that  any  persons  other  than  those  present  in 
the  room  would  have  known  anything  about 
it;  and,  if  any  others  had  been  present,  the 
witnesses  would  have  known  It  No  one  of 
them  corroborates  appellant  in  the  slightest 
degree  in  this  respect. 

2.  During  the  progress  of  the  trial,  Sam 
Waldon,  a  colored  man,  came  into  the  court- 
room before  the  session  of  the  court  had 
opened,  but  while  the  Jury  was  in  the  box, 
the  Judge  on  the  bench,  and  the  attorneys  for 
the  appellant  and  appellee  were  present  and 
began  to  shake  hands  with  the  Jurors,  and  to 
say  to  each,  as  he  shook  hands  with  him, 
"Give  him  the  fair  deal;  give  him  Justice." 
Before  Waldon  had  shaken  hands  with  all  of 
the  Jurors,  he  was  admonished  by  the  court, 
in  the  presence  of  the  Jury,  and  stopped  by 
the  sheriff  from  further  communication  with 
the  Jurors ;  whereupon  Waldon  took  his  seat 
near  appellant  and  his  counsel.  Counsel  for 
appellant  moved  the  court  to  withdraw  the 
case  from  the  Jury  and  to  discharge  it  be- 
cause of  the  conduct  of  Waldon;  but  the 
court  overruled  the  motion.  It  is  claimed 
that  this  unusual  conduct  of  Waldon  prej- 
udiced the  appellant  with  the  jury.    Thur- 
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man  and  Johnson,  as  well  as  Waldon,  were 
colored  men.  At  most,  the  expression  used 
bj  Waldon  Is  of  doubtful  meaning  and  ap- 
plication. It  la  difficult  to  say  whether  It 
was  meant  to  favor  Thurman,  or  to  injure 
him  In  the  eyes  of  the  Jury.  At  any  rate,  he 
was  promptly  rebuked  by  the  Judge,  and  we 
do  not  see  that  Waldon's  act  in  any  way 
prejudiced  the  appellant  From  the  fact  that 
Waldon  took  a  seat  near  appellant  and  his 
counsel.  It  would  seem  that  he  was  a  friend 
of  Thurman,  and  had  intended  by  his  ac- 
tion to  befriend  blm.  No  other  fact  has 
been  developed  In  connection  with  this  Inci- 
dent that  would  even  tend  to  show  that  Wal- 
don's action  had  been  detrimental  to  the 
rights  of  Thurman.  We  conclude  that  the 
circuit  court  properly  dedlned  to  discharge 
the  jury. 

3.  In  the  second  instmction  the  Jury  were 
told  that,  If  the  defendant  "in  sudden  heat 
and  passion  or  in  sudden  affray,  and  without 
previous  malice,  and  not  in  his  necessary, 
or  reasonably  apparent  necessary  self-de- 
fense, so  shot  and  wounded  Sam  Johnson,  as 
that  he  then  and  there  died  thereby,  then 
the  defendant  Is  guilty  of  voluntary  man- 
slaughter, included  In  the  indictment  herein, 
and  yon  onght  to  so  find."  It  is  insisted 
that  the  court  should  have  enlarged  this  In- 
struction by  Incorporating  in  it  the  idea  that, 
if  Thurman  acted  upon  some  provocation 
which  was  reasonably  calculated  to  excite  his 
passions  beyond  the  power  of  self-control, 
they  should  not  find  him  guilty  of  murder, 
hut  should  find  him  guilty  of  voluntary  man- 
slaughter, as  provided  In  said  Instruction. 
We  are  of  opinion  that  the  Instruction  as 
given  covered  the  case  under  the  evidence. 
Thurman  had  left  the  house  where  the  diffi- 
culty started,  had  gone  downstairs  Into  the 
yard  where  he  had  another  altercation  with 
Alexander  over  the  pistol,  and  had  then  gone 
back  upstairs  and  renewed  the  difficulty  with 
Johnson.  In  giving  the  instruction  cover- 
ing the  etTect  of  appellant's  acts  if  done  in 
sudden  heat  and  passion,  and  without  previ- 
ous malice,  and  In  his  necessary  self-defense, 
we  are  of  opinion  that  his  case  was  fully  and 
fairly  presented  to  the  Jury. 

The  Judgment  is  affirmed. 


HOLLIS  et  aL  t.  WBISSINGBR,  Oonnty 

Judge,  et  al.t 

(Court  of  Appeals  of  Kentucky.    Feb.  8,  1911.) 

1.  Counties  (S  113*)— Fiscal  Couar— Pow- 
KKs— Pttbchasb  of  Automobilb— Statutm. 
Ky.  St  f  1840  (Ruamll's  St  |  2»75),  au- 
thorizes the  fiscal  court  to  appropriate  county 
funds  for  the  oonstructlon  of  higbways  and  the 
erection  and  repair  of  bridges,  and  section  4318 
(section  &462)  authorizes  the  road  supervisor 
or  overseer,  on  the  order  of  the  county  judge, 
to  hire  wagons,  teams,  etc.,  for  use  on  the  pub- 
lic road,  and  either  to  hire  or  purchase  for 
such  use  such  tools  and  implements  as  may  be 


necessary  to  perform  the  work.  Section  431Sb 
(aection  6463)  allows  for  the  overMers  the  pur- 
cliaae  by  the  fiscal  court  of  suitable  tools  for 
keeping  the  roads  in  repair.  Beld,  that  the  fis- 
cal court  of  a  county  had  no  authority  to  pur- 
ctiase  an  automobile  for  the  use  of  the  members 
of  the  court  in  inspecting  county  loads,  and  to 
provide  for  the  services  of  a  chauffeur  and  for 
the  storage  and  care  of  the  machine  in  a  pub- 
lic garage. 

[EJd.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  I  113.*] 

2.  COOHTrXB    (8    lis*)— OOUNTT    Bcn-DINOS— 

BQUiPiaNT--BucoTBio  Fans. 

Under  Ky.  St  {  1840  (Russell's  St  f  2879, 
making  it  the  duty  of  a  fiscal  court  to  erect  and 
keep  in  repair  necessary  public  buildings  and  a 
convenient  place  for  holding  court  at  tihe  coun- 
ty seat  the  fiscal  court  had  authority  to  ap- 
propriate money  to  provide  fans  operated  by 
electricity  in  the  office  of  the  county  court  clerk. 

[ESd.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  {  118.*] 

Appeal  from  Circuit  (Tourt,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Salt  by  S.  S.  HoUis  and  others  against 
Mulr  Weissinger,  County  Judge,  and  othera 
Decree  for  defendants,  and  complainants  ap- 
peal.   Reversed  in  part 

Robt  L.  Page,  for  a{>pel1antB.  Jno.  H. 
Sullivan  and  A.  Scott  Bullitt,  for  appellees. 
Trabue,  Doolan  &  Cox,  amid  cnrise. 

SETTLE,  J.  Following  appropriations  by 
the  Jefferson  county  fiscal  court,  out  of  the 
county's  funds,  of  $4,300,  for  the  purchase 
of  an  automobile  for  the  use  of  members  of 
that  court  in  Inspecting  and  supervising  the 
county  roads ;  $75  per  month  for  the  services 
of  a  chauffeur  to  operate  the  automobile; 
$25  per  month  for  its  storage  and  care  in  a 
public  garage;  also  a  sum  sufficient  to  pay 
for  casualty  Insurance  thereon ;  and  of  a 
further  sum  sufficient  to  provide  fans,  op- 
erated by  electricity,  for  the  office  of  the 
county  court  clerk — ^the  appellants,  S.  S.  Hol- 
lis  and  R.  O.  Dorsey,  who  are  taxpayers  of 
Jefferson  county.  Justices  of  the  peace  there- 
in, and  members  of  the  fiscal  court,  brought 
this  action  In  the  court  below  against  ap- 
pellees, the  Judge  of  the  Jefferson  county 
court  and  remaining  Justices  of  the  peace, 
constituting,  with  appellants,  the  fiscal  court 
of  the  county,  to  enjoin  them  and  the  fiscal 
court,  as  such,  from  expending  the  moneys 
or  any  part  thereof  so  appropriated,  to  the 
purposes  Indicated  or  any  of  them.  The 
Injunction  was  asked  on  tlie  ground  that  the 
several  orders  making  the  appropriations  in 
question  are  void  and  that  the  fiscal  court 
had  neither  Jurisdiction  nor  power  to  so 
appropriate  or  expend  the  funds  of  the  coun- 
ty. Appellees  by  answer  denied  the  alleged 
invalidity  of  the  appropriations;  averred  the 
necessity  therefor,  and  the  Jurisdiction  and 
authority  of  the  fiscal  court  to  make  them. 
Appellants  filed  a  demurrer  to  the  answer 
which  the  circuit  court  overruled,  and  dis- 
missed   the   action.     From    the    Judgment 
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manlfeBtliic  th«se  mUnga,  the  latter  bave 
appealed. 

It  appears  from  tlie  record  that  the  fiscal 
court  of  Jefferson  county  is  composed  of  the 
county  judge  and  eight  magistrates,  four  of 
whom  are  elected  from  the  city  of  ^ouisvilie, 
and  four  from  the  county  outside  of  the  city. 
Four  of  the  members  of  the  court  voted  for 
the  appropriations  referred  to,  and  only 
two,  the  appellants  HoUls  and  Dorsey, 
against  them.  The  county  Judge  did  not 
vote,  and  could  not  hare  done  so  except  in 
case  of  a  tie.  It  is  patent,  therefore,  tliat 
a  majority  of  the  members  of  the  fiscal 
court  present  voted  for  the  appropriations; 
but  the  question  to  be  determined  is:  Did 
the  fiscal  court  have  the  power  to  make 
them? 

It  Is  argued  for  appellees  that  the  fiscal 
court  had  the  power  to  make  the  appropria- 
tions, and  that  they  were  necessary.  The 
latter  argument,  as  applied  to  the  fiscal 
court's  need  of  the  automobile,  is  based  up^ 
on  tbe  theory  that,  as  there  are  about  600 
miles  of  macadamized  roads  and  300  miles 
of  dirt  roads  In  Jefferson  county,  maintained 
at  an  annual  expense  of  (TO.Ock),  all  under 
tbe  direct  management  of  the  fiscal  court 
and  committees  composed  of  its  members,  tbe 
use  of  the  automobile  is  required  to  enable 
the  committees  to  travel  quickly  from  place 
to  place  in  inspecting  and  controlling  the 
work  of  construction,  reconstruction,  or  re- 
pairing constantly  under  way,  often  in  many 
different  places  at  the  same  time,  on  the 
pubUc  roads  of  the  county;  and  that  tbe 
saving  of  time  that  would  thus  be  made  and 
the  greater  amount  of  work  accomplished  by 
the  committees  would  Justify  tbe  cost  of  tbe 
automobile,  tbe  hire  of  tbe  chauffeur,  and 
other  expense  attending  Its  use,  included  in 
the  appropriation.  This  argument  would  be 
entitled  to  great  weight,  if  tbe  matter  of  the 
appropriation  for  the  purchase  of  the  auto- 
mobile bad  been  merely  a  question  of  ne- 
cessity addressed  to  the  discretion  of  tbe 
fiscal  court;  but  it  can  have  no  effect  upon 
our  decision  of  tbe  case.  If  the  appropria- 
tion or  expenditure  of  tbe  cotmty's  funds  by 
the  fiscal  court  for  tbe  automobile  was  un- 
autborized  by  law.  If  we  reach  the  con- 
clusion that  tbe  fiscal  court  was  without 
jiower  to  80  apply  the  funds  of  the  county, 
tbe  question  of  whether  the  purchase  of  tbe 
automobile  was  necessary  need  not.be  con- 
sidered nor  decided. 

In  considering  the  question  here  present- 
ed, it  must  first  of  all  be  borne  in  mind  that 
the  fiscal  court  is  a  court  of  limited  Juris- 
diction, and,  therefore,  without  power  to 
appropriate  or  expend  county  funds,  except 
as  antborlzed  by  statute.  Perhaps  no  clear- 
er expression  of  our  views  upon  this  subject 
can  be  given  than  that  stated  in  tbe  case  of 
Jefferson  County  v.  Peter,  127  Ky.  453,  105 
8.  W.  887.  "Taxes  may  be  levied  for  public 
purposes.  They  cannot  be  levied  for  private 
purposes,    although  they  may    incidentally 
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and  indirectly  benefit  tbe  public.  Laws  au- 
thorizing the  appropriation  of  public  funds 
will  not  be  extended  by  construction  beyond 
tbe  natural  and  fair  meaning  of  tbe  words 
used.  The  powers  of  the  fiscal  court  are 
derived  entirely  from  the  statute."  Kline  v. 
Jefferson  County,  101  S.  W.  356,  30  Ky.  Law 
Bep.  1344;  Morgantown  Deposit  Bank  v. 
Johnson,  108  Ky.  607,  66  S.  W.  825,  22  Ky. 
Law  Bep.  210;  Jefferson  County  t.  Young, 
120  Ky.  456,  86  S.  W.  »85;  Mitchell  v.  Henry 
County,  100  S.  W.  220,  124  Ky.  833,  80  Ky. 
Law  Rep.  1051. 

By  section  1834,  Ky.  St.  (section  2970,  Bus- 
sell's  St.),  exercise  of  tbe  corporate  powers 
of  tbe  counties  of  the  state  is  confided  to 
the  fiscal  courts  thereof.  Section  1839  (sec- 
tion 3017)  confers  upon  tbe  fiscal  court  au- 
thority to  impose  and  levy  taxes;  but  the 
powers  and  duties  of  tbe  fiscal  courts  of  the 
state  to  make  provisions  for  maintaining  the 
public  roads  in  their  respective  counties  are 
conferred  by  secticm  1840,  Ky.  St  (section 
2975,  Russell's  St.),  which  is  as  follows: 
"The  fiscal  court  shall  have  Jurisdiction  to 
appropriate  county  funds  authorized  by  law 
to  be  appropriated;  to  erect  and  keep  in 
repair  necessary  public  buildings,  secure  a 
sufficient  Jail  and  a  comfortable  and  con- 
venient place  for  holding  court  at  the  county 
seat ;  to  erect  and  keep  in  repair  bridges  and 
other  structures  and  superintend  the  same; 
to  regulate  and  control  tbe  fiscal  affairs  and 
property  of  tbe  county;  to  make  provisions 
for  the  maintenance  of  the  poor  and  provide 
a  i)oor  bouse  and  farm  and  provide  for  the 
care,  treatment,  and  maintenance  of  the  sick 
and  poor,  and  provide  a  hospital  for  said 
purpose,  or  contract  with  any  hospital  in 
the  county  to  do  so,  and  provide  for  the 
good  condition  of  the  highways  in  the  county, 
and  to  appropriate  county  funds  to  make 
provision  to  secure  immigration  into  tbe 
county,  and  to  advertise  the  resources  of  the 
county,  and  to  appropriate  county  funds  for 
the  benefit  of  colleges  and  for  infirmaries 
for  tbe  sick  located  in  tbe  county,  and  to 
execute  all  of  its  orders  consistent  with  tbe 
law  and  within  its  Jurisdiction,  and  shall 
have  Jurisdiction  of  all  such  other  matters 
relating  to  the  levying  of  taxes  as  is  by  any 
sjieclal  act  now  conferred  upon  tbe  county 
court  of  levy  and  claims." 

In  Jefferson  County  v.  Toung,  120  Ky.  456, 
86  S.  W.  985,  we  bad  before  us  for  decision 
the  question  whether  the  fiscal  court  of  Jef- 
ferson county  bad  authority  to  appropriate, 
out  of  the  county  funds,  $2,000  to  be  used 
In  paying  for  certain  maps  which  bad  been 
made  by  tbe  county  surveyor  under  a  con- 
tract with  the  fiscal  court  It  was  contended 
by  the  fiscal  court  that  such  authority  was 
conferred  by  section  1840,  and  that  tbe  maps 
were  required  to  enable  the  county  assessor 
and  his  deputies  to  properly  assess  for  tax- 
ation all  lands  in  the  county.  We,  however, 
rejected  this  contention,  holding  that  al- 
though given  authority  by  the  section,  supra. 


Digitized  by 


Google 


178 


1S4  SOUTHWESTERN  REPORTER 


(Ky. 


to  levy  taxes  and  supervise  their  collection, 
the  fiscal  court  was  without  authority  to 
assess  the  property  of  the  county  for  taxa- 
tion; that  work  being  done  hy  the  county 
assessor  for  state  purposes  and  his  assess- 
ment, when  supervised  as  required  by  law, 
used  by  the  fiscal  court  as  the  basis  for  the 
levy  of  taxes  made  by  it  for  county  purpos- 
es. Moreover,  that  Uie  fiscal  court  derived 
no  power  from  that  section,  or  any  other 
provision  of  the  statute,  to  employ  a  sur- 
veyor to  make  maps  or  to  purchase  maps  of 
land  made  by  such  surveyor,  in  order  to  en- 
able the  county  assessor  to  fix  the  boundary 
of  lands  to  be  assessed  for  taxation  In  Jef- 
ferson county.  In  commenting,  in  the  opin- 
ion, npon  the  provisions  of  section  1840  of 
the  statute,  we  in  part  said:  "It  will  be 
observed  that  the  fiscal  court  is  authorized 
by  the  statute  to  appropriate  the  county 
funds  authorized  by  law  to  be  appropriated, 

*  *  •  and  that  it  had  jurisdiction  of  all 
such  other  matters  relating  to  the  levying 
of  taxes  as  is  by  special  act  conferred  on 
the  court  of  claims  or  county  court  It  is 
impossible  to  read  this  section,  which  so 
carefully  enumerates  what  the  fiscal  court 
may  do,  without  concluding  that  the  Legis- 
lature intended  to  restrict  the  fiscal  court  to 
the  things  named,  and  such  matters  as  were 
incidental  thereto.  The  power  to  regulate 
and  control  the  fiscal  afTairs  and  property 
of  the  county  must  be  read  in  connection 
with  the  other  provisions  of  the  section.  If 
these  words  were  Intended  to  give  the  fiscal 
court  unlimited  Jurisdiction  over  the  fiscal 
affairs  of  the  county,  then  it  was  entire- 
ly unnecessary  to  stipulate  in  such  detail 
what  powers  the  fiscal  court  might  exercise. 

*  *  *  If  the  fiscal  court  had  made  an  or- 
der employing  a  man  in  each  magisterial  dis- 
trict, at  an  annual  salary,  to  go  around  with 
the  assessor  and  see  that  no  property  was 
omitted  from  assessment.  It  would  hardly  be 
claimed  that  this  was  within  the  power  of 
the  fiscal  court,  although  the  court  believed 
that  the  additional  revenue  thus  derived  by 
the  county  would  more  than  pay  the  ex- 
pense." 

We  are  unable,  from  our  reading  of  the 
statute  under  consideration,  to  find  that  it 
empowers  the  fiscal  court  to  appropriate 
county  funds  for  the  purchase  of  an  auto- 
mobile, or  that  such  power  may  be  inferred 
from  the  language  used.  The  mere  fact  that 
it  confers  upon  the  fiscal  court  authority  "to 
provide  for  the  good  condition  of  the  high- 
ways of  the  county"  would  no  more  give  that 
court  the  po\^er  to  purcliase  an  automobile 
for  the  use  of  those  charged  with  the  duty 
of  supervising  work  upon  the  highways,  than 
does  the  provision  of  the  statute  conferring 
upon  the  fiscal  court  "Jurisdiction  of  all  such 
other  matters  relating  to  the  levying  of  tax- 
es as  is  by  special  act  now  conferred  on  the 
county  court  of  levy  and  claims"  confer  up- 
on it  the  power  to  purchase  maps  for  the 


use  of  the  assessor  in  assessing  for  taxation 
the  lands  of  the  county. 

It  Is,  however.  Insisted  for  appellees  that, 
in  addition  to  the  {tower  conferred  upon  the 
fiscal  court  with  respect  to  public  roads,  con- 
tained in  section  1840,  Ky.  St,  other  powers 
are  given  it  in  relation  to  such  roads  by  sec- 
tions 4318  and  4318a,  Ky.  St  (sections  B462, 
5463,  Russell's  St),  and  that  all  these  sec- 
tions, read  together,  confer  on  the  fiscal  court 
all  the  powers  claimed  for  it 

Section  4318,  which  applies  to  roads  main- 
tained under  the  tax  system,  authorizes  a 
road  supervisor  or  overseer,  on  the  order  of 
the  county  Judge  entered  of  record,  to  "hire 
wagons,  plows,  scrapers  and  teams,  and  pro- 
cure forage  for  same";  and  to  either  "hire 
or  purchase  for  the  county  such  tools  and 
implements  as  may  be  necessary  and  suita- 
ble to  perform  the  work,"  which  he  may  be 
having  done  "by  hired  hands,  delinquents  or 
convicts."  The  section  further  provides  how 
the  tools  and  implements  shall  be  kept 
makes  the  supervisor  responsible  on  bis  bond 
therefor,  and  requires  him  to  "keep  dupli- 
cate orders  and  report  to  the  court  at  Its 
September  term  each  year  an  itemized  ac- 
count of  all  moneys  expended  by  him  for  the 
foregoing  purposes."  Section  4318a  provides 
that  the  fiscal  court  in  each  county,  where- 
in the  dirt  and  gravel  roads  are  worked  by 
hands  allotted  to  same,  shall  have  the  right 
to  purchase  out  of  the  road  and  bridge  funds 
of  the  county  and  furnish  to  each  overseer 
of  roads  such  tools,  as  the  court  may  think 
proper  to  be  used  in  keeping  the  roads  in 
repair,  and  defines  the  duties  of  the  overseer 
with  respect  to  their  preservation. 

It  will  readily  be  seen  that  neither  of  the 
sections  last  mentioned  confers  upon  the  fis- 
cal court  the  power  claimed  for  It  by  coun- 
sel for  appellees.  Section  4318  only  allows 
the  road  supervisor  or  overseer  upon  the  or- 
der of  the  county  Judge  to  hire  wagons, 
plows,  scrapers,  and  teams  for  use  on  the 
public  roads,  and  either  to  hire  or  purchase, 
for  such  use,  such  tools  and  implements — 
the  latter  term  including  plows,  scrapers, 
and  rollers — as  may  oe  necessary  and  suit- 
able to  perform  the  work  required.  Section 
4318a  only  allows  for  overseers  and  their 
allotment  of  hands  the  purchase  by  the  fis- 
cal court  of  such  tools  as  it  may  think  suit- 
able for  use  in  keeping  the  public  roads  In 
repair.  We  do  not  find  in  either  of  these 
sections,  in  section  1840  or  elsewhere,  any 
authorl^  given  the  fiscal  court  to  purchase 
a  wagon  or  other  vehicle  to  be  used  In  main- 
taining the  public  roads  of  the  county;  it 
may  hire,  but  cannot  purchase,  a  wagon  or 
other  vehicle  for  such '  purpose,  and,  if  no 
power  exists  in  the  fiscal  court  to  purchase 
a  wagon  or  other  vehicle  for  use  in  keeping 
in  good  condition  the  public  roads  of  the 
county,  npon  what  theory  can  It  logically  be 
claimed  that  it  may  purchase  an  automobile 
for  the  use  of  members  or  committees  of 
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the  fiscal  conrt  to  travel  over  the  county  to 
Inspect  Its  roads  or  supervise  work  thereon? 
If  the  declaration  contained  In  section  1840 
of  the  statute,  requiring  the  fiscal  court  to 
"provide  for  the  good  conditioD  of  the  high- 
ways of  the  county,"  conferred  on  that  court 
all  the  authority  claimed  by  appellees  for  It, 
the  Legislature  would  not  have  gone  to  the 
labor  and  trouble  of  specifying  In  such  de- 
tail, as  in  sections  4318  and  4318a,  what  pow- 
ers with  respect  to  the  purchase  of  tools  and 
implements  for  use  on  the  public  roads  it 
might  exercise.  Obviously,  the  provisions  of 
the  two  sections  last  named  are  in  the  main 
but  limitations  upon  the  general  power  con- 
ferred on  the  fiscal  conrt  by  section  1840. 

It  appears  from  the  record  that  the  public 
roads  of  Jefferson  county  are  maintained  by 
taxation,  and  that  much  of  the  work  of  con- 
structing, reconstructing,  and  repairing  them 
ia  done  by  contract  under  the  supervision  of 
overeeera  or  committees  appointed  by  the  fis- 
cal conrt  from  among  its  members.  A  civil 
engineer  ia  employed  by  the  fiscal  court  to 
prepare  plans  and  spedflcationB  for  'road  and 
bridge  work,  and  men  are  employed  to  make 
measurements  of  stone  or  other  metal  used 
on  the  roads  and  to  perform  other  necessary 
duties  connected  with  road  work.  All  such 
persons  the  fiscal  court  may  lawfully  em- 
ploy and  compensate  under  the  general  pow- 
ers appertaining  to  the  maintenance  of  the 
public  highways,  conferred  on  it  by  statute; 
tnjt  it  has  not  the  power  or  right  to  provide 
the  civil  engineer,  other  employes,  or  commit- 
tees of  the  court  charged  with  the  duty  of  in- 
specting or  supervising  road  werk,  convey- 
ances of  any  kind  to  travel  over  the  county 
In  the  performance  of  their  work  or  duties. 
As  well  argued  by  counsel  for  appellants,  if 
the  fiscal  court  has  authority  tu  purchase  an 
automobile  for  a  committee  of  the  court. 
It  may  purchase  one  for  the  use  of  each 
member  of  the  court  upon  whom  it  has  im- 
posed the  duty  of  Inspecting  work  done  on 
the  roads  of  the  county. 

It  may  not  be  improper  to  say  that,  when 
tlie  several  statutes  from  which  tlie  fiscal 
courts  of  the  state  derive  their  powers  were 
enacted,  the  automobile  was  not  in  common 
use;  It  could  not,  therefore,  have  been  con- 
templated by  the  Legislature  that  the  use  of 
such  a  vehicle  would  be  necessary  In  keeping 
in  good  condition  the  roads  of  the  state. 
That  the  automobile  has  rendered  conspicu- 
ous service  in  awakening  a  sentiment  favor- 
able to  the  Improvement  of  roadways  in 
every  part  of  the  country  cannot  be  question- 
ed, and  this  is  so  because  automobiles  can 
only  be  used  where  the  roads  are  in  good 
condition.  But  however  much  the  automobile 
may  have  contributed  to  the  Improvement  of 
the  public  highways,  and  whatever  might  be 
its  value  to  the  fiscal  court  of  Jefferson 
county,  the  several  statutes  from  which 
that  court  derives  its  powers  over  the  fiscal 
affairs  of  that  county  and  control  over  the 
public  roads  thereof  do  not  permit  its  pur- 


chase of  an  siutomoUle  or  any  other  kind  ol 
vehicle  for  the  use  or  members  of  the  court 
or  any  employ^  of  the  county,  in  the  per- 
formance of  any  duty  of  inspection  or  super- 
vision required  of  them.  If  we  are  correct 
in  the  conclusion  that  the  fiscal  court's  pur- 
chase of  the  automobile  was  unauthorized 
and  illegal,  it  necessarily  follows  that  the 
appropriations  for  paying  the  chauffeur,  the 
casualty  insurance,  and  garage  storage  were 
also  unauthorized  and  illegal. 

We  are  of  opinion,  however,  that,  Ita  mak- 
ing the  appropriation  for  installing  electric 
fans  in  the  ofllce  of  the  county  court  clerk, 
the  fiscal  conrt  did  not  exceed  its  powers. 
Section  1840,  Ky.  St,  makes  It  the  duty  of 
that  court  to  erect  and  keep  in  repair  neces- 
sary public  buildings,  a  sufficient  Jail,  and  a 
comfortable  and  convenient  place  for  holding 
court  at  the  county  seat  The  county  court 
clerk's  office  of  Jefferson  county  is  In  the 
courthouse  and  near  the  chamber  In  which 
the  sessions  of  the  county  court  are  held.  It 
appears  from  the  record  that  it  is  largely 
filled  with  the  many  records  that  would  nat- 
urally accumulate  in  a  clerk's  office  having 
the  great  amount  of  business  that  is  trans- 
acted in  a  county  like  Jefferson,  containing, 
as  It  does,  Louisville,  the  largest  city  in  the 
state.  In  addition,  It  further  appears  that 
the  work  of  the  office  requires  the  assistance 
and  presence  of  many  deputy  clerks  end  that 
the  office  is  almost  constantly  occupied  by 
a  large  number  of  persons  having  the  right 
to  be  there  on  business ;  also,  that  the  venti- 
lation of  the  office  Is  such  as  to  often  make 
the  atmosphere  therein,  especially  in  warm 
weather,  impure  and  conducive  to  Ul  health. 
Such  being  the  situation  in  the  clerk's  of- 
fice, and  the  fiscal  conrt  l>elng  advised  from- 
the  facts  before  It  that  the  placing  of  elec- 
tric fans  therein  would  greatly  ameliorate 
the  existing  conditions  and  add  to  the  com-- 
fort  and  health  of  the  office  force  and  per- 
sons constantly  thronging  the  office  on  mat- 
ters of  business,  we  thlnic  it  properly  made 
the  appropriation  in  question.  Electric  fans 
are  in  common  use  and  recognized  as  a  neces- 
sity in  public  buildings,  and  in  this  Instance 
they  were  indispensably  so,  because  of  the 
unusually  uncomfortetde  and  unhealthy  con- 
dition referred  to  and  the  great  number  of 
persons  affected  thereby.  As  the  clerk's  of- 
fice Is  a  part  of  the  Jefferson  county  court- 
house, we  know  of  no  provision  of  the  stat- 
ute that  would  prevent  the  fiscal  court  from 
furnishing  it  with  heat,  light  electric  fans, 
or  other  appliances  for  the  comfort  and*  con- 
venience of  the  clerk,  his  office  force,  and 
others  having  business  therein,  as  it  does  the 
courtrooms,  halls,  or  other  parts  of  the  court- 
house. Indeed,  the  duty  imposed  upon  the 
fiscal  court  by  the  statute  to  care  for  and 
make  comfortable  and  convenient  the  court- 
house in  our  opinion  conferred  upon  it  au- 
thority to  place  the  electric  fans  in  the 
clerk's  office ;  and,  the  matter  being  one  that, 
addressed  Itself  to  the  discretion   of  that 
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conrt,  no  reason  is  perceived  for  dedarlng 
the  appropriation  for  the  fang  an  abuse  of 
such  discretion. 

In  Simons  v.  Gregory,  120  Ky.  12S,  85  S. 
W.  751,  27  Ky.  Law  Rep.  509,  we  held  that 
the  fiscal  court  of  Jefferson  county,  under  the 
general  statutory  power  requiring  it  to  care 
for  and  make  comfortable  and  convenient 
the  courthouse,  had  the  power  to  place  in 
the  courthouse,  and  pay  for,  an  elevator ;  It 
being  necessary  as  a  convenience  in  such  a 
buUdingL 

For  the  reasons  Indicated,  the  Judgment 
of  the  circuit  court,  in  so  far  as  it  refused 
the  injunction  preventing  the  furnishing  of 
the  electric  fans  for  the  clerk's  office,  is  af- 
firmed; but  in  other  respects  It  is  reversed, 
and  cause  remanded,  with  directions  to  that 
court  to  grant  the  injunction  restrainiug  the 
fiscal  court  from  purchasing  or  making  an 
appropriation  for  the  purchase  of  the  auto- 
mobile and  other  expeniies  Incidental  to  its 
use. 

MILLER,  J^  not  sitting. 


MIDDLirrON  et  al.  ▼.  FIELDS  et  al. 

(Court  of  Appeals  of  Kentucky.     Feb.  16, 
1911.) 

1.  Tenanct  in  Couuoir  ({  15*)— Advebsb 
Possession. 

Limitations  do  not  run  In  favor  of  one  joint 
owner  in  exclusive  poBseasion,  unless  bis  pos- 
session was  adverse  to  the  other  joint  owners, 
who  bad  notice  of  Ills  claim  of  ownership  of  the 
whole. 

[Ed.  Note.— For  other  cases,  see  I'enancy  in 
Common,  Cent  Dig.  Si  45-52;  Dec.  Dig.  I 
15.*] 

2.  Pabtition  (I  77*)— Saix  ob  Actual  Pab- 

TITION. 

The  coart  in  partition  may  not  compel  an 
adult  to  sell  bis  land,  or  compel  one  to  purchase 
against  his  will,  except  where  the  property  can- 
not lie  divided  without  materially  impairing 
Its  value. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  ii  211-223 ;  Dec  Dig.  i  77.*] 

3.  DowEB  ({  69*)— Election. 

A  widow  cannot  be  allotted  both  homestead 
and  dower  in  her  husband's  estate,  but  she 
may  select  which  she  wants. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  I  207;  Dec.  Dig.  S  59.*] 

4.  Partition  (!  78*)— Judgment. 

The  court  in  partition  should  so  allot  the 
land  that  parties  owning  adjoining  lands  should 
receive  land  contiguous  thereto,  provided  it  can 
be  done  without  material  detriment  to  the  inter- 
ests of  the  others. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  "Dig.  H  206-273;   Dec  Dig.  |  78.*] 

Appeal  from  Circuit  Court,  Harlan  County. 

Action  by  Elijah  Fields  and  others  against 
Green  Mlddleton  and  others  for  partition. 
From  a  Judgment  awarding  relief,  defend- 
ants appeal.    Reversed  and  remanded. 

W.  F.  Hall,  for  appellants.  Clay  &  Carter, 
for  appellees. 


NUNN,  J.  Elijah  Fields,  Narcissus  Middle- 
ton,  and  Robert  Mlddleton  brought  tills  ac- 
tion against  appellants  for  the  purpose  of 
having  about  100  acres  of  land,  which  lie- 
longed  to  Wm.  Mlddleton  la  bis  lifetime,  di- 
vided among  them.  .One  Turner  patented 
the  land,  and  sold  and  conveyed  to  Walter 
Mlddleton,  his  son-in-law,  for  life,  and  at  his 
death  it  was  to  go  to  his  children,  who  were 
13  In  number  at  the  time  of  bis  death.  Wal- 
ter Mlddleton,  however,  sold  the  land  to  Wm. 
Mlddleton,  ^  and  made  him  au  absolute  con- 
veyance. Wm.  Mlddleton  was  a  son  of  Wal- 
ter, and  he  purchased  and  received  convey- 
ances from  nine  of  his  brothers  and  sisters, 
and  resided  upon  the  land  for  many  years. 
It  appears  that  three  of  the  interests,  which 
he  never  purchased,  were  purchased,  one  by 
his  widow  and  the  others  by  two  of  his  chil- 
dren, after  his  death.  The  widow  sold  the  In- 
terest she  bought  to  one  of  the  children.  Wm. 
Mlddleton  left  12  children,  some  of  whom 
sold  their  Interests.  So^me  of  the  heirs  at- 
tempt to  defeat  the  interests  of  their  uncles 
and  aunts,  wliich  they  had  purchased  as 
stated,  by  reason  of  their  tiavlng  been  in  the 
actual  possession  of  the  land. for  more  than 
30  years.  The  statute  does  not  run  in  such 
cases,  unless  it  be  made  to  appear  clearly 
that  the  possession  of  the  Joint  owner,  such 
as  Wm.  Mlddleton  was,  was  adverse  to  tbe 
other  Joint  owners,  and  that  they  had  notice 
or  information  of  his  claim  of  ownership  of 
the  whole.    This  does  not  appear  in  this  case. 

The  lower  court  decided  in  favor  of  these 
interests,  and  directed  that  the  land  be  di- 
vided among  the  parties  in  interest,  giving 
the  widow  a  homestead.  It  appears  that 
three  of  the  children  now  own,  by  separate 
purchase,  the  three  interests  of  their  uncles 
and  aunts,  children  of  Walter  Mlddleton,  and 
that  the  court  did  not  take  this  Into  consid- 
eration in  ordering  the  division,  but  directed 
the  commissioner  to  take  proof  as  to  the 
amount  they  paid  for  each  of  tlie  Interests, 
and  directed  the  other  parties  in  Interest  to 
refund  to  them  tbe  amount  tbey  paid  there- 
for, when  the  owners  of  the  interests  were 
seeking  to  have  their  Interests  allotted  to 
them  adjoining  their  other  Interests  in  their 
father's  estate,  and  some  of  tbe  other  heirs 
objected  to  this  because  they  did  not  want  to 
buy  and  pay  for  land  they  did  not  want. 
This  was  error  of  the  court  We  know  of  no 
law  to  compel  an  adult  to  sell  his  land,  or 
to  compel  one  to  purchase  against  his  will, 
except  in  cases  where  property  cannot  be  di- 
vided without  materially  Impairing  its  value. 
In  one  place  in  its  Judgment,  the  court  al- 
lowed the  widow  a  homestead,  and  in  anoth- 
er it  speaks  of  it  as  dower.  The  petition 
asked  that  she  be  allotted  dower.  A  widow 
cannot  be  allotted  both  homestead  and  dower 
in  her  husband's  estate.  She  has  a  right  to 
select  either,  and  on  a  return  of  tbe  case  th« 
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court  should  have  her  select  wblch  she  wants 
and  adjndge  It  to  her.  The  court  should  also 
allot  the  three  one-thirteenths  to  the  parties 
to  whom  they  belong  adjoining  their  other 
Interests,  if  It  can  be  done  without  material 
detriment  to  the  interests  of  the  others. 

For  these  reasons,  the  Judgment  of  the  low- 
er court  la  reversed,  and  remanded  for  fur- 
ther proceedings  consistent  herewith. 


VANCE  T.  GRAY  et  aL 
(Conrt  of  Appeals  of  Kentucky.    Feb.  14, 1911.) 

1.  QuiKiiNo  IliTLB  (S  12*)— Possession  of 
Plaihtdt. 

Thoujgh  plaintiff  in  a  suit  to  quiet  title 
was  not  in  possession,  defendant  having  made 
his  answer  a  coonterclaim  and  sou^bt  to  have 
his  title  quieted,  the  question  of  title  may  be 
settled. 

[EA.  Note.— For  other  cases,  see  Quieting  Ti- 
Ue,  Cent.  Dig.  H  8-12,  44;   Dec.  Dig.  i  l£»] 

2.  BOTTKDARIES  (S  48*)— CONFLICTINO  GRANTS 
— AOQUIKSCENCE. 

Parents  conveyed  certain  premises  to  each 
of  their  tbree  children,  but  the  land  as  describ- 
ed in  the  deed  M  G.  lapped  over  the  other  two 
tracts,  and  included  a  portion  of  each,  but 
under  such  deed  there  had.  been  actual  occupan- 
cy for  more  than  40  years,  and  improvements 
had  been  made,  and  the  property  passed  into 
other  bands.  Held,  in  a  suit  to  quiet  title, 
that  those  claiming  under  the  G.  deed  bad 
good  title,  and  that  there  would  be  no  appor- 
tionment of  the  land. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  ff  23^242;    Dec.  Dig.  %  48.*] 

Appettl  from  Circuit  Court,  Jackson  County. 

Action  by  J.  P.  Vance  against  Henry  C. 
Gray  and  others.  From  a  Judgment  In  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 

Hazlewood  &  Johnson,  for  appellant.  E. 
E.  Hogg,  for  appellees. 

LiASSING,  J.  On  January  28,  1871,  Thom. 
as  M.  Bennett  and  wife  conveyed  to  a  dangh. 
ter  Sarah  A.  Bennett,  for  the  stated  consid- 
eration of  $100,  a  boundary  of  land  supposed 
to  contain  100  acres.  On  the  same  day,  for 
f  150,  they  conveyed  to  a  son,  James  R.  Ben- 
nett, two  tracts  of  land,  one  containing  50 
acres,  more  or  less,  and  the  other  100  acres. 
Also,  on  the  same  day,  they  conveyed,  for 
the  stated  consideration  of  $616.66^<,  to  Mar- 
garet J.  Gray,  a  daughter,  the  following  de- 
scribed txnindary:  "Beginning  at  the  mouth 
of  the  Bod^  Fork,  thence  down  the  creek 
■with  the  meander  to  Smith's  line,  thence 
with  Smith's  line  to  the  top  of  the  ridge, 
thence  to  the  beginning  so  as  to  contain  two 
hundred  by  survey,  also  two  hundred  acres 
on  the  North  side  of  the  War  Fork  of  Station 
Camp  creek.  Beginning  at  two  pines  corner 
to  Plnkston's  hundred-acre  survey,  thence 
•with  the  same  S.  58  E.  95  poles  to  two  spot- 
ted oaks,  thence  so  as  to  Include  two  hun- 
dred acres  by  survey  out  of  Ambrose  survey 
of  five  hundred  and  fifty  acres  survey,  with 


the  appurtenances  thereunto  belonging  unto 
said  Margaret  J.  Gray,  her  heirs  and  assigns 
forever,  and  the  said  Thomas  M.  Bennett  and 
Mary  Bennett,  his  wife,  do  hereby  warrant 
and  defend  the  aforesaid  against  the  title 
claim  of  all  persons  whatever,"  etc. 

On  February  25,  1887,  Sarah  A.  Bennett 
who  had  in  the  meantime  married  J.  R.  Dur- 
ham, conveyed  her  tract  to  J.  P.  Vance.  On 
October  23,  1897,  Margaret  J.  Gray  and  her 
husband  conveyed  a  part  of  her  land,  sup- 
posed to  contain  110  acres,  to  Henry  C.  Gray, 
and  another  part,  supposed  to  contain  100 
acres,  to  W.  T.  Gray.  Henry  C.  and  W.  T. 
Gray  were  the  children  of  Margaret  Gray. 
Each  of  the  Gray  boys  built  upon  the  land 
deeded  to  him  by  his  mother,  cleared  por- 
tions thereof,  and,  wbUe  they  were  so  occu- 
pying It,  James  P.  Vance,  conceiving  that  he 
was  the  owner  of  the  land  of  wblch  they 
were  in  possession,  brought  suit  to  quiet  hlij 
title  thereto.  The  Grays  answered,  denying 
that  they  were  claiming  title  to  any  of  plain- 
tlfT's  land,  and  alleged  that  they  were  the 
owners  thereof,  and  asked  that  their  title  to 
the  same  be  quieted.  Thereafter,  the  county 
surveyor  for  Johnson  county  made  a  survey 
of  the  land  conveyed  by  Thomas  M.  Bennett 
to  bis  three  children;  but,  as  the  trial  court 
could  get  little  aid  from  this  survey,  he  di- 
rected R.  S.  Blakeman,  of  Barbourvllle,  Knox 
county,  Ky.,  to  go  upon  the  ground,  make  a 
survey,  and  ascertain  the  boundary  lines  to 
the  deeds  made  by  Thomas  M.  Bennett  to  his 
three  children,  and  report  to  court  This 
was  done,  and  from  such  report  it  is  appar- 
ent that  the  grantor,  Thomas  M.  Bennett,  did 
not  have  as  much  land  as  be  thought  he  did, 
and  that  the  lines  to  these  deeds  overlapped, 
so  that  the  boundary  called  for  In  the  Gray 
deed  Includes  a  part  of  the  land  conveyed 
by  the  Sarah  A.  Bennett  deed.  In  a  supple- 
mental report,  the  surveyor  suggests  that,  as 
there  is  a  shortage  In  the  whole  number  of 
acres  sought  to  be  conveyed  by  Thomas  M. 
Bennett,  this  shortage  should  be  borne  rata- 
bly by  the  respective  claimants. 

Upon  a  consideration  of  the  pleadings, 
proof,  and  report  of  the  surveyor,  the  court 
was  of  the  opinion  that  the  Grays  had  a  good 
title  to  the  land  claimed  by  them,  and  he 
therefore  dismissed  plalntitT's  petition  and 
entered  a  Judgment  quieting  the  title  to  the 
respective  lands  claimed  by  the  Grays,  as  set 
out  in  the  pleadings.  From  that  Judgnxent 
this  appeal  is  prosecuted. 

For  appellees  It  is  urged  that  the  Judgment 
must  stand  for  two  reasons:  First,  because 
It  Is  a  suit  to  quiet  title,  and  appellant,  in 
his  pleadings  and  proof,  neither  claims  nor 
shows  possession  of  the  land  in  controversy; 
and,  second,  because  immediately  upon  re- 
ceipt of  their  deed,  their  father  and  mother 
settled  upon  this  land  and  have  held  it  ever 
since,  claiming  the  200  acres  under  their 
deed,  while  neither  appellant  nor  his  vendor 
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has  ever  been  In  the  actual  xwsseasion  of  any 
portion  of  this  land. 

The  first  proposition,  as  advanced  by  ap- 
pellees, is  sound,  and  would  be  tenable  here 
but  for  the  fact  that  they  have  made  their 
answer  a  counterclaim  against  appellant  and 
sought  to  have  their  title  quieted.  This 
brings  the  title  before  us,  and,  under  the  au- 
thority of  Magowan  t.  Branham,  etc.,  95 
Ky.  581,  26  S.  W.  803,  16  Ky.  Law  Rep.  233, 
and  Johnson  y.  Farris,  140  Ky.  435,  131  S. 
W.  183,  decided  October  27,  1910,  we  will 
settle  the  question  of  superiority  of  title  as 
it  is  here  on  the  counterclaim  of  appellees. 

TJpoB  the  second  ground  relied  upon  by 
appellees  to  uphold  the  Judgment,  we  are  fur- 
nished no  precedent  among  the  vast  number 
of  adjudicated  cases  in  this  state  upon  the 
subject  of  land  titles.  The  converse  of  the 
question  was  before  us  in  the  case  of  Smith 
&  Preston  v.  Prewlt,  2  A.  K.  Marsh.  155. 
In  that  case  there  had  been  a  grant  of  2,000 
acres  to  one  Barnes,  and  a  similar  grant  to 
one  Boyd.  From  the  calls  In  the  patents, 
.each  took  from  his  outside  boundary  line, 
and  It  was  evid»it  that  the  inside  lines 
Joined.  The  boundary  covered  by  the  two 
patents  was  largely  in  excess  of  4,000  acrea 
Bach  owner  Insisted  that  the  other  should 
have  his  2,000  acres  run  off  to  him,  and  that 
he  should  be  adjudg^ed  the  owner  of  the  bal- 
ance. The  court,  upon  the  state  of  the  rec- 
ord, adjudged  to  each  his  2,000  acres,  the 
surplus  to  be  divided  equally  between  them. 
This  case  was  followed  In  the  later  case  of 
Respees  v.  Parmer's  Heirs,  5  J.  3.  Marsb.  t348, 
where  the  dispute  arose  over  the  sale  of  a 
patent  supposed  to  contain  1,000  acres,  500 
having  been  sold  to  one  man  and  500  to  an- 
other. The  deeds  called  for  unmarked  cor- 
ners on  the  dividing  line,  but  for  distances 
equal  to  the  length  of  the  patent  line.  The 
tract  contained  more  than  1,000  acres,  and 
the  court  held  that  the  surplus  should  be  di- 
vided equally  between  the  claimants. 

In  each  of  these  cases  the  outside  lines 
were  well  defined,  and  the  Intent  in  each  was 
to  convey  all  the  land  between  the  outside 
boundary  lines,  and  the  court  in  order  to 
effectuate  this  intent,  divided  equally  the 
surplus  land.  But  here  we  have  a  shortage 
in  the  land.  The  lines  of  the  Gray  deed  evi- 
dently lapped  over  into  the  other  two  tracts, 
and  include  a  considerable  portion  of  each, 
and  especially  of  the  tract  now  claimed  by 
appellant  If  we  weije  back  at  the  parting 
of  the  ways  and  the  original  grantors  were 
before  as,  and  the  conditions  had  not  been 
changed,  the  case  might  possibly  be  worked 
out  along  the  lines  mapped  out -in  the  case 
of  Smith  &  Preston  v.  Prewit  supra.  But 
here,  after  the  lapse  of  40  years,  during 
which  time  conditions  have  changed,  the 
property  passed  Into  other  hands,  and  im- 
provements been  made  thereon,  it  will  read- 
ily he  seen  that  upon  no  just  or  equitable 
principle  Could  the-  rule  adopted  In  those 


cases  be  applied.  Mrs.  Gray  and  her  hus- 
band paid  more  tlian  four  times  as  much  for 
their  land  as  appellant's  vendor  paid  for  his, 
and  yet  tb«y  received  only  a  fourth  more 
land.  The  discrepancy  in  price  is  accounted 
for  by  William  Gray,  who  testifies  that  be 
was  to  receive  his  choice  of  500  acres  out  of 
the  survey  supposed  to  contain  550  acres. 
It  is  fully  made  to  appear  that  after  liis  wife 
received  her  deed,  they  took  actual  posses- 
sion of  the  land,  and  have  occupied  and  held 
it  ever  since;  while  appellant  and  his  vendor 
have  never  been  in  the  actual  possession  of  any 
of  it,  and  now  claim  only  through  their  deeds. 
Under  the  deeds  from  their  remote  vendor, 
Bennett  they  each  had  constracUve  possession 
of  the  land  covered  by  the  deeds.  The  Grays 
have  fortified  their  position  by  adding  to 
their  constructive  possession  an  actual  occu- 
pancy for  more  than  40  years.  And  while 
the  outside  boundaries  of  the  land  claimed 
to  be  covered  by  their  deed  are  not  very  well 
defined,  they  were  laying  claim  to  It  under 
their  deed,  and.  In  our  opinion,  In  adjudging 
the  title  thereto  good,  the  Chancellor  reached 
the  right  conclusion. 
Judgment  affirmed. 


LOUISVILLE  Rr.  CO.  T.  BRYANT. 
(Gonrt  of  Appeals  of  Kentucky.    Feb.  9,  1911.) 

1.  CowTiNDANcE  (§1  23,  26,  37*)— Absenck  of 
Witness— Application — REqvisiTBS. 

To  support  a  motion  for  a  continaance  for 
absence  of  a  witness,  antborized  by  CSv.  Code 
Prac.  I  315,  it  mast  be  shown  that  the  evidence 
expected  to  be  produced  by  the  witness  is  ma- 
terial and  believed  by  affiant  to  be  true.  The 
exp«cted  evidence  must  lie  set  out,  and  the  ap- 
plying party  must  show  diligence  in  his  efforts 
to  secure  the  attendance  of  the  witness. 

[E)d.  Note. — For  other  cases,  see  Continuance, 
Cent.  IHg.  H  68-71,  74-93,  120 ;  Dec.  Dig.  g 
23,  26,  87.*] 

2.  Continuance  (|  26*)— Absence  or  Wrr- 

IIE8S— DlUGENCE   TO  SeCUBE  ATTENDANCE. 

.Where  an  actiou  for  injuries  was  filed 
against  a  street  laiiway  company,  and  defend- 
ant permitted  its  motorman,  who  was  charged 
with  the  negligence  in  question,  to  leave  its  em- 
ploy, and  also  to  leave  the  state  without  having 
a  subpoena  issued  for  bim  or  attempting  to 
have  him  served  with  a  subpcena,  and  took  no 
steps  to  procure  his  attendance  for  8  months 
and  alx)ut  15  days  before  the  case  was  to  l>e 
called  for  trial,  the  diligence  was  not  sufficient 
to  justify  a  continuance  becanse  of  the  ab- 
sence of  the  witness. 

[Ed.  Note.— For  other  oases,  see  Continuance, 
Cent.  Dig.  U  74-93 ;   Dec.  Dig.  S  26.*] 

3.  CONTINtTANCE    (I    33*)  —  DENIAL— ABSENCT 

OF  Witness— Atfihavit  as  Witness'  Dep- 
osition. 

Where  the  court,  on  denying  a  continuance 
for  absence  of  a  witness,  permitted  the  affidavit 
for  the  continuance,  stating  what  defendant  ex- 
pected to  prove  by  the  witness,  to  be  read  to 
the  jury  as  the  witness'  deposition,  as  antboriz- 
ed by  Civ.  Code  Prac.  I  315,  defendant  was  not 
prejudiced  by  denial  of  the  continuance. 

[Ed.  Note.— For  otber  cases,  see  Continaance, 
Dec.  Dig.  i  83.*] 
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4.  Appeal  and  Bbbob  <I  906*)— Absencb  or 
WiTRKss— Denial  of  Continuaiice— Ezkk- 

CISE     OP    DlBCBETION. 

Denial  of  a  continnance  in  the  exercise  of 
the  trial  coart's  dtacretion  will  not  be  distorbed 
on  appeal  anleaa  it  appean  that  the  discretion 
has  l>een  abased,  especially  where  the  trial 
court  has  permitted  the  affidavit  offered  in  sup- 
port of  the  motion  to  be  read  as  the  witness' 
ueiMisition. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3S37;  Dec.  Di«.  |  d66.*] 

5.  Stseet  Bailboads  (|  95*)  —  Injubibs  to 
Pedestbl&n  —  Action  —  iNSTBucnoNa  — 

OUTT    OF    MOTOBMAN. 

In  an  action  for  injurle*  to  a  child  by 
bdng  run  over  by  a  street  car  while  crossing 
a  street,  it  was  the  duty  of  the  court,  in  de- 
fining tlie  duties  of  the  motorman  approaching 
a.  pAlic  crossing,  where  persons  might  reason- 
ably l>e  expected  to  he,  to  charge  the  jury  that 
the  motorman  was  bound  to  keep  a  looliont 
aliead  of  him  for  persons  and  vehicles  on  the 
track,  and  that  if  he  failed  to  keep  such  look- 
out, and  plaintilF  was  thereby  injured,  the  jury 
shonld  find  for  plaintiff. 

(Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  i  202;    Dec.  Dig.  i  05.*] 

&  Appbal  and  Ebbob  (i  882*)— BiOHT  to 
Alleob  Ebbob  —  REQUEarEO  Inbibuoiions 
SniLAB  TO  Those  Objected  to. 

Defendant  was  not  entitled  to  object  on 

appeal  to  an  instruction  embodying  a  similar 

proposition  to  that  contained  in  an-  instruction 

requested  by  defendant 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Bnror,  Cent   Dig.  H  3002^604;    Dec  Dig.  I 

882.*] 

7.  Tbial  (I  209*)— Bequistkd  Instbuotions 
— iNSTBUcnoNs  Elsbwhebb  Given. 

A   requested  charge,   wtiich  is  covered  by 

an  instruction  already  given,  is  properly  refused. 
[E:d.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  H  661-659 ;   Dec.  Dig.  {  2G0.*] 

8l  Appeal  and  Ebbob  tf  lOM*)  —  Beview — 

Excessive  Vebdiot. 

A  verdict,  though  seemingly  excessive,  will 
not  be  distnrfaed  on  that  ground  alone,  unless 
it  is  so  excessive  as  to  indicate  passion  or  prej- 
udice. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  89M-S947;  Dec.  Dig.  S 
1004.*] 

9.  Davaoes    (f   132*)— Pebsonal  Injubie»— 

Excessive  Vebdict. 

Plaintiff,  a  boy  four  years  old,  was  run 
over  by  a  street  car  at  a  crossing.  His  right 
leg  was  BO  mangled  that  it  had  to  be  amputated 
halfway  between  the  knee  and  the  hip.  His 
arm  was  lacerated,  and  his  back  and  head 
bruised.  The  injury  to  the  arm  resulted  in 
an  enlargement  of  the  ulna,  wliich  thephysician 
testified  was  probablv  permanent  Held,  that 
a  verdict  for  $11,000  was  not  so  excessive  as 
to  indicate   passion   or  prejudice. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ff  178,  372-385;  Dec  Dig.  1 1327] 

Appeal  from  Clrcalt  Coart,  Jefferson  Conn- 
tj.  Common  Fleas  Branch,  Second  Division. 

Actton  by  Jesse  English  Brya&t  against  the 
LonlsviUe  Ballway  Company.  Jadgment  for 
plaintiir,  and  defoidant  appeals.    Affirmed. 

Falrlelgh,  Straus  &  Falrlelgh  and  Howard 
B.  Lee,  tor  appellant  David  W.  Balrd,  Fop- 
ham,  Webster  &  Tmaty,  and  Kotin,  Balrd, 
Sloes  &  Kohn,  for  appellee. 


LASSING,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  Jefferson  clrcnlt  court, 
awarding  Jesse  English  Bryant,  a  Ifoy  four 
years  old,  $11,000  in  damages  for  injuries  re- 
ceived by  him  in  being  negligently  rnn  over 
by  one  of  appellant's  cars.  The  accident  oc- 
cnrred  on  the  morning  of  June  14, 1900,  while 
appellee  was  attempting  to  cross  from  the 
south  side  of  Broadway,  at  its  intersection 
with  Seveniih  street,  to  the  north  side.  Ac- 
cording to  appellee's  testimony,  an  east-bound 
car  was  approaching  the  crossing  on  Broad- 
way, and  a  north-bound  car  was  approach- 
ing on  Seventh  street  The  Seventh  street 
car  stopped  to  permit  the  Broadway  car  to 
pass,  and  Its  motorman  signaled  the  motor- 
man  of  the  Broadway  car  to  go  ahead.  Hav- 
ing been  given  the  right  of  way  by  the  Sev- 
enth street  car,  the  Broadway  car  passed 
over  both  the  west  and  east  crossing  of  Sev- 
enth street  without  slackening  its  apeed,  and, 
aa  appellee  waa  attempting  to  cross  the  street 
on  the  east  crossing,  be  was  run  down  and 
injured.  Hla  right  leg  waa  so  mangled  and 
mashed  from  the  foot  up  that  it  had  to  be 
amputated  halfway  between  the  knee  and 
hip.  His  arm  was  lacerated,  and  his  back 
and  head  bruised.  The  Injury  to  his  arm  re- 
sulted In  an  enlargement  of  the  ulna,  and  this 
injury  the  doctor  testified  la  probably  perma- 
nent Appellee's  testimony  tended  to  ahow 
that  the  rate  of  speed  at  which  this  car  was 
traveling  at  the  time  It  passed  over  Seventh 
street  was  excessive,  that  no  signal  of  the 
car's  approach  to  this  crossing  was  given, 
and  that  the  motorman,  at  the  time  he  waa 
croaalng  over  Seventh  atreet,  waa  looking  in 
the  direction  of  the  Seventh  atreet  car  In- 
atead  of  ahead  of  him.  Appellant'a  theory  la 
that  appellee  ran  into  the  aide  of  the  car  as 
it  waa  pasalng  over  the  crosalng,  and  fell  un- 
der the  car,  and  was  run  over  by  the,  hind 
tmcka  thereof ;  that,  at  the  time,  the  car  was 
proceeding  slowly  and  with  due  care;  and 
that  the  motorman  could  not  by  any  poaal- 
blllty  have  avoided  injuring  appellee.  Each 
theory  was  presented  to  the  Jury  under  prop- 
er instructions.  The  Jury  accepted  the  theory 
of  appellee  aa  to  how  the  accident  occurred ; 
and,  from  a  careful  conalderatlon'of  the  evi- 
dence, we  are  conatrained  to  say  that  the 
weight  thereof  supports  the  finding  of  the 
Jury. 

Three  grounds  are  relied  upon  for  rever- 
sal: First,  that  appellant  ahould  have  been 
granted  a  continuance  In  order  to  aecure  the 
peraonal  attendance  of  the  motorman  who 
waa  in  charge  of  the  car  at  the  time  the  ac- 
cident occurred ;  second,  that  the  court  erred 
In  instructing  the  Jury;  and,  third,  that  the 
damages  are  excessiva     ,   . 

Section  315,  Qv.  Code  Prad.,  regulates  the 
procedure  where  a  continuance  Is  sought  be- 
cause of  the  absence  of  a  witness.  To  Jus- 
tify or  support  the  motion,  it  inust  be  made 
to  appear  that  the  evidence  is  material  and 
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believed  by  a£Bant  to  be  true.  Wbat  1b  ex- 
pected to  be  proven  most  be  set  out,  and  the 
party  seeking  the  postponement  must  show 
diligence  in  his  efforts  to  procure  the  attend- 
ance of  the  witness.  The  facts  in  this  case 
scarcely  bring  It  within  the  requirements  of 
the  rule.  The  suit  was  filed  in  Jnly,  1909, 
and  no  steps  were  taken  by  appellant  to  se- 
cure the  attendance  of  the  witness  until  Feb- 
ruary 28,  1010,  about  15  days  before  the  case 
was  to  be  called  for  trial.  Defendant,  all  the 
time  from  July  24,  1909,  when  it  was  served 
with  summons,  though  knowing  the  impor- 
tance of  the  testimony  of  this  witness,  had 
permitted  him  to  leave  its  employ  and  leave 
the  state  without  having  a  subpcena  issued  for 
him  or  attempting  to  have  him  served  with 
one.  In  fact,  from  the  affidavit  it  appears 
that  they  had  paid  no  attention  to  him  or  his 
whereabouts,  and  did  not  know  that  he  bad 
loft  the  state  until  about  February  28th. 
This  conduct  on  the  part  of  appellant  can 
scarcely  be  treated  as  the  exercise  of  due  dil- 
igence on  its  part  But  the  court  gave  appel- 
lant the  benefit  of  the  doubt  upon  this  point, 
and  permitted  the  statement  in  the  affidavit 
as  to  what  the  absent  witness  would  say  to 
be  read  to  the  Jury  as  his  deposition ;  and 
this  was  all  that  appellant  was  entitled  to 
under  the  Code  provision  and  the  repeated 
provisions  of  this  court  Button  v.  First 
National  Bank,  45  S.  W.  668,  20  Ky.  Law 
Rep.  225;  M.  &  L.  R.  R.  Co.  v.  Herrlck,  13 
Bush,  122.  An  application  for  a  continuance 
is  always  addressed  to  the  sound  discretion 
of  the  court,  and,  unless  it  Is  made  clearly  to 
appear  that  this  discretion  has  been  abused, 
the  ruling  of  the  trial  court  will  not  be  dis- 
turbed where  he  has  permitted  the  affidavit 
offered  In  support  of  the  motion  for  a  contin- 
uance to  be  read  as  a  deposition.  McCIurg  t. 
Igleheart,  83  S.  W.  80, 17  Ky.  Law  Rep.  918. 
The  objection  to  the  instructions  is  that  so 
much  of  instruction  No.  1  as  told  the  Jury 
that  It  was  the  duty  of  defendant's  motor- 
man  to  keep  a  lookout  ahead  for  persons  or 
vehicles  on  the  track,  and  that  if  he  failed  to 
keep  such  lookout,  and  by  reason  thereof 
plaintiff  was  injured,  they  should  find  for 
him,  was  unauthorized  under  the  pleadings 
and  proof  in  this  case.  We  cannot  agree  with 
this  contention  for  the  twofold  reason :  First 
because,  in  defining  the  duties  of  a  motor- 
man  in  approaching  a  public  crossing  where 
persona,  adults  as  well  as  children,  might 
reasonably  be  expected  to  be,  it  was  the  duty 
of  the  court,  under  the  repeated  decisions  of 
this  court,  to  include  among  the  duties  of 
the  motorman  that  of  keeping  a  lookout 
The  law  requires  this  of  bim,  and  the  court 
would  have  fallen  short  of  his  duty  if  he  had 
failed  to  instruct  the  Jury  upon  this  point 
And,  second,  because  so  much  of  the  instruc- 
tion given  as  is  objected  to  was  asked  for  by 
defendant  in  the  instructions  which  It  asked 


and  the  court  refused  to  give.  It  is  well  set- 
tled that  where  an  Instruction  is  asked  for, 
and  the  same  idea  is  embraced  in  an  instruc- 
tion given,  no  ground  of  complaint  is  afford- 
ed. The  instructions  as  given  presented  the 
law  of  the  case,  as  warranted  by  the  plead- 
ings and  proof,  and  were  as  favorable  to  the 
defendant  as  it  was  entitled  to  have  them. 

The  real  complaint  of  appellant  is  that  the 
verdict  Is  grossly  excessive.  It  is  large ;  but, 
under  the  circumstences,  we  are  not  prepared 
to  say  that  it  is  excessive.  Appellee  is  left  a 
cripple  for  life,  and  while,  as  argued,  he  may 
take  and  die  of  any  of  the  diseases  to  which 
children  are  subject,  it  is  equally  true  that 
he  may  live  a  long  life,  and  suffer  and  be  in- 
convenienced because  of  the  negligence  of  ap- 
pellant His  sphere  of  activity  has  been  very 
much  circumscribed.  He  must  make  his  living 
by  the  exercise  of  his  mental  powers  rather 
than  by  manual  labor.  With  one  leg  gone 
and  an  elbow  enlarged,  his  prospecte  for  mak- 
ing much  of  a  success  in  life  are,  to  say  the 
least,  not  flattering. 

In  Louisville  &  Nashville  R.  R.  Co.  t.  P(^)p, 
96  Ky.  09,  27  S.  W.  992,  16  Ky.  Law  Rep.  360, 
a  recovery  of  $10,000  for  the  loss  of  a  leg 
was  upheld  by  this  court  In  that  case  the 
injured  boy  was  under  eight  years  of  age.  In 
Chesapeake  &  Ohio  R.  R.  Co.  r.  Davis,  60  S. 
W.  14,  22  Ky.  Law  Rep.  1156,  a  recovery  of 
110,000  for  the  loss  of  one  foot  by  a  nine  year 
old  boy  was  sustained.  In  Louisville  &  Nash- 
ville R.  R.  Co.'v.  Mitchell,  87  Ky.  327,  8  S. 
W.  706,  10  Ky.  Law  Rep.  211,  a  recovery  of 
$10,000  as  compensation  was  upheld  in  favor 
of  a  brakeman  who  had  lost  a  foot  above  the 
ankle.  And  in  South  Covington  &  Cincinnati 
Street  Ry.  Co.  v.  Weber,  82  S.  W.  986,  26  Ky. 
ItiW  Rep.  922,  a  verdict  of  $10,000  in  favor 
of  a  girl  four  and  a  half  years  old,  for  the 
loss  of  one  arm  and  an  injury  to  the  hand  of 
the  other  arm,  was  upheld.  In  these  cases, 
and  many  others  to  wbidi  reference  might  be 
made,  the  court  might  have  been  of  opinion 
that  the  verdict  was  large,  or  even  excessive; 
but,  as  said  in  the  case  of  Cox's  Adm'r  ▼. 
Louisville  ft  Atlantic  R.  R.  Co.,  137  Ky.  388, 
125  S.  W.  1066:  "It  being  peculiarly  the  prov- 
ince of  the  Jury  to  fix  the  amount  their  find- 
ing should  never  be  disturbed  unless  it  is 
made  clearly  to  appear  that  it  could  not  have 
been  based  upon  the  evidence,  but  must  have 
been  the  result  of  caprice,  passion,  or  prej- 
udice." 

The  rule  is  that  although  a  verdict  may 
seem  excessive,  it  will  never  be  disturbed  on 
that  ground  alone,  unless  it  is  made  to  apr 
pear  that  it  is  so  excessive  as  to  lead  to  the 
belief  that  it  is  the  result  of  passion  or  prej- 
udice. Viewed  in  this  light  it  certeinly  can- 
not be  said  that  the  verdict  in  the  case  under 
consideration  should  be  disturbed. 

Judgment  affirmed. 
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LOUlSVlUiB  &  N.  R.  CO.  v.  McMIUiBN.t 
(Court  of  Appeals  of  KeBtocky.    Teb.  14, 1011.) 

1.  BCabtbh  and  Sxbtart  (I  265*)— Ikjtjbixb 

TO  Skbvant. 

Where  the  servant  of  a  railroad  while  woik- 
iag  under  a  bridce  wh«i  a  train  was  paaaing 
oTer  it  waa  injared  by  being  itmck  by  a  piece  of 
iron  from  a  freight  car  door,  the  burden  was 
not  on  the  servant  to  show  that  the  car  had  not 
been  inspected,  or  that  a  ear  door  on  that  train 
was  minns  the  piece  of  iron  in  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  877-008;    Dec.  Dig.  { 

Z  Mabteb  and  Sextaht  (I  208*)  —  AsamiP- 

Txon  of  BiBK. 

A  servant  aasomes  all  the  ordinary  risks  of 
his  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  638^^M3;  Dec  Dig.  | 
203.»] 

8.  Mabtkb  and  Sbbtant  (|  216*)  —  Assuiip- 

noH  or  Risk. 

A  servant  does  not  assume  risla  occasioned 
by  the  negligence  of  other  servants  not  his  fel- 
low servants. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  IS  567-573;  Dec.  Dig.  I 
216.*] 

4.   MaSTKB    AH0    SXBTAHI    (S    111*)— Ilf  JtntlEB 

TO  Sebtakt. 

Where  a  servant  of  a  railroad  while  work- 
ing under  a  bridge  when  a  train  was  passing 


on  the  bridge  waa  struck  by  a  piece  of  iron 
from  a  freignt  car  door,  if  the  train  was  sent 
out  with  a  loose  piece  of  iron,  or  if  it  was  dis- 


covered or  could  have  been  by  the  use  of  ordina- 
ry care,  it  was  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  (|  215-217;    Dec.  Dig.  | 

5.  Dakaoxs  ({  ISl*)— Pebbokai.  Injubixb. 

Where  plaintltf  was  conSned  to  bis  bed 
about  10  months,  and  had  pains  all  the  time  in 
his  back  and  one  leg,  and  was  compelled  to  use 
crotches,  a  verdict  for  (2,000  was  not  excessive. 
[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  |S  357-871 ;  Dec.  D{g.  |  131,*] 

Appeal  from  Circuit  Court,  Bnllltt  County. 

Action  by  William  McMUlen  against  the 
Ix>iiIsvlUe  ft  Nashville  Railroad  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Cbarles  Carroll,  Charles  H.  Moorman,  J.  F. 
Combs,  and  Benjamin  D.  Warfleld,  for  ap- 
pellant.   Ben  Cbapeze,  for  ai^)eUee. 

KDNN,  J.  Appellee  was  mnnlng  a  pump- 
ing station  at  night  for  appellant  at  a  point 
on  its  road  where  It  crossed  Rolling  Fork 
river,  tbe  line  between  the  counties  of  Hard- 
in and  Bullitt  He  bad  been  so  engaged  for 
about  20  months,  when  on  the  night  of  July 
21,  1909,  be  passed  from  tbe  pumphouse  Into 
a  coal  bin  to  get  some  coal  to  fire  the  fur- 
nace, and  wbtle  stooping  to  shovel  up  the 
coal  aomething  hit  him  Just  below  the  small 
of  the  back,  and  rendered  him  senseless,  in 
which  condition  he  remained,  according  to 
his  testimony,  from  30  mlnntee  to  2  hours, 
tbe  exact  time  not  known.  When  he  recov- 
ered, be  called  for  a  person  who  was  in  the 


pumphouse,  who  came  out  and  found  blm 
sitting  upon  the  floor  of  tbe  bin  with  his 
bead  leaning  forward  and  a  flat  piece  of 
iron,  about  the  size  of  a  person's  two  bands, 
by  his  side.  Appellee  crawled  to  the  pump- 
house a  few  steps  away,  and  remained  there 
about  16  minutes,  when  he^  assisted  by  Wav- 
erly  French  and  Wm.  Bryant  who  happened 
to  be  at  the  pumphouse,  started  for  home 
with  his  wife  and  children.  Appellee  used 
a  plank  In  walking,  and  the  witnesses  de- 
scribed to  the  Jury  how  be  used  it,  but  it 
Is  not  made  plain  to  the  court  Jnst  how  he 
used  It,  other  than  he  held  It  with  l)Oth 
hands.  According  to  appellee's  testimony,  b« 
remained  at  home  about  two  months,  and 
was  confined  to  his  bed  most  of  that  time 
by  reason  of  his  injuries.  He  testified  that 
be  had  pains  in  tbe  lower  part  of  bis  back 
and  right  leg  all  the  time;  that  at  the  end 
of  the  two  months,  when  he  did  get  out,  he 
was  compelled  to  use  crutches  In  order  to 
walk,  and  was  using  them  at  the  time  of 
the  trial  in  the  lower  court.  He  was  cor- 
roborated in  these  statements  by  French, 
Bryant,  and  four  or  five  of  his  neighbors. 
Two  physicians  also  supported  blm  in  his 
statonents,  but  were  contradicted  by  at  least 
two  other  physicians  who  testified  for  appel- 
lant, and  swore  that  they  examined  appellee 
soon  after  he  received  his  professed  inju- 
ries, and  found  nothing  wrong  with  him,  ex- 
cept bis  right  leg  was  slightly  smaller  than 
the  other,  and  that  this  had  been  caused  by 
nonuse.  A  freight  train  passed  upon  thd 
bridge  at  tbe  time  appellee  was  getting  the 
coal,  and  all  the  witnesses  swore  that  the 
piece  of  Iron  found  by  his  side  when  be  was 
hurt  came  off  of  a  freight  car  door;  that  it 
fastened  to  the  bottom  of  the  door  for  It  to 
slide  on  when  It  was  opened  or  closed.  Ap- 
pellee said  he  heard  It  strike  the  pumphouse 
and  the  next  instant  it  struck  him,  and 
knocked  blm  senseless.  The  witnesses  fix  the 
height  of  tbe  bridge  at  from  20  to  80  feet 
Appellant  also  pleaded  contribntory  negli- 
gence on  the  part  of  ai^ellee,  and  proved  by 
two  of  tbe  managers  of  its  pumping  stations 
that  they  had  warned  appellee  not  to  go 
into  the  coal  bin  when  a  train  was  passing 
on  the  bridge.  Appellee  denied  this,  but  says 
that  he  knew  It  was  somewhat  dangerons, 
and  that  he  seldom  went  out  when  a  train 
was  going  by ;  that  he  did  not  know  a  train 
was  passing  at  tbe  time  he  arrived  at  the 
coal  bin ;  that  it  was  dark,  and  he  saw  no 
lights;  that  the  train  entered  upon  the  bridge 
after  he  went  into  the  coal  bin,  and  that  he 
thought  he  would  get  his  ootU  before  he  re- 
turned to  the  pumphouse,  as  he  needed  it 
to  fire  with. 

The  lower  court  gave  the  Jury  three  in- 
structions. The  first  which  fixed  the  only 
basis  upon  which  appellant  might  recover. 
Is  as  follows:  "Tbe  court  Instructs  the  Jury 
that  if  they  shall  believe  from  the  evidence 
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that  the  plaintiff  was  struck  and  Injured  by 
the  piece  of  Iron  exhibited  in  evidence,  or  a 
piece  of  Iron  almllar  thereto,  and  that  said 
piece  of  iron  was  caused  to  fall  from  one 
of  the  defendant's  trains  by  negligence  up- 
on the  part  of  Its  agents  and  serrauts  In 
charge  of  said  train,  or  upon  the  part  of  the 
agents  and  servants  whose  duty  it  was  to 
Inspect  said  train,  then  the  law  of  the  case 
is  for  the  plaintiff,  and  the  Jury  should  so 
find."  As  we  understand  counsel's  brief, 
they  do  not  object  to  the  form  or  substance 
of  the  instructions  given,  but  claim  that  It 
was  the  court's  duty  to  give  only  a  peremp- 
tory Instruction  in  behalf  of  appellant  Their 
first  reason  for  this  contention  is  that  there 
was  no  proof  showing  that  this  piece  of  iron 
was  Diligently  allowed  to  fall  from  the 
train ;  and  the  second  is  that  the  testimony 
showed  that  appellee  was  malingering.  The 
testimony  shows  that  this  piece  of  iron  fell 
and  struck  appellee  while  a  freight  train  was 
crossing  the  bridge,  and  that  it  was  a  piece 
of  iron  which  belonged  on  the  door  of  a 
freight  car.  As  we  understand  the  law.  It 
was  not  required  of  appellee  to  show  that 
the  car  had  not  been  Inspected  and  made 
safe  to  go  out  on  the  road,  or  that  a  car 
door  upon  that  particular  train  was  minus 
the  piece  of  Iron  exhibited  to  the  Jury.  This 
burden  was  upon  appellant,  and  It  did  prove 
by  its  conductor,  who  was  in  the  caboose, 
and  its  engineer,  who  was  in  the  raglne  cab, 
that  they  did  not  see  or  hear  any  Iron  fall; 
and  it  further  proved  by  its  two  car  inspec- 
tors in  Bowling  Oreen  where  the  train  ar- 
rived three  or  four  hours  after  the  accident 
that  they  Inspected  the  train-  and  found  noth- 
ing wrong  with  the  cars. 

When  appellee  entered  into  the  employ- 
ment of  api)ellant,  he  assumed  all  the  ordi- 
nary risks  Incident  to  that  employment,  but 
he  did  not  assume  the  risks  occasioned  by 
the  negligence  of  other  employes  who  were 
not  his  fellow  servanta  If  this  train  was 
sent  out  on  the  road  with  a  loose  piece  of 
iron  attached  to  It,  or  If  it  was  discovered 
or  could  have  been  by  the  use  of  ordinary 
care  after  the  train  was  out  by  those  in 
charge.  It  was  negligence  In  permitting  it 
to  be  moved  In  that  condition,  and  it  was 
their  duty  to  make  reasonable  Inspections 
for  the  purpose  of  ascertaining  this  fact,  if 
it  existed,  and.  If  they  failed  to  do  so,  they 
were  guilty  of  negligence.  The  train  was 
shown  to  have  been  under  the  management 
of  appellant,  or  its  servants,  and  the  acci- 
dent was  such  as  In  the  ordinary  course  of 
things  would  not  have  happened  if  those 
having  the  management,  use,  and  care  bad 
exercised  reasonable  diligence^  It  appears 
In  the  case  of  L.  &  N.  R.  R.  Co.  v.  Clark,  106 
S.  W.  1184,  32  Ky.  Law  Rep.  736,  that  a 
lump  of  coal  fell  from  a  tender  and  struck 
Clark,  a  brafceman,  upon  the  head.  His  evi- 
dence showed   that  fact,  and  the  railroad 


company  claimed  that  It  also  devolved  upon 
him  to  prove  the  tender  was  improperly  load- 
ed, but  this  court  said  It  devolved  upon  the 
railroad  company. 

There  was  no  evidence  ttiat  aiq>ellee  was 
guilty  of  contributory  negligence^  The  ques- 
tion of  his  malingering  was  before  the  Jury. 
If  his  injuries  were  as  great  and  as  perma- 
nent as  the  testimony  tends  to  establish,  the 
verdict  for  $2,000  is  small. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  afBrmed. 


CAMPBELL  T.  KERRICK  et  bL 
(Court  of  Appeals  of  Kentucky.    Feb.  IS,  1911.) 

1.  Insane  Persons  (8  61*)— Convetances. 

The  deed  of  a  person  of  unsound  mind  is 
not  void  but  voidable. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  gg  83-99;   Dec.  Dig.  g  61.*] 

2.  Insane  Pebsons  (g  61*)— Convetances. 

The  deed  of  a  person  of  unsound  mind  will 
not  be  set  aside  as  against  a  bona  fide  purchaser 
for  value  without  notice  of  the  grantor's  sound- 
ness of  mind. 

[Ed.  Note.— For  other  cases,  see  Insane  Pet- 
sons,  Cent  Dig.  gg  93-99 ;  Dec.  Dig.  g  61.*] 

3.  Insane  Pebsons  (g  61*)— Conveyances. 

Where  defendant  did  not  know  when  he 
purchased  that  his  grantor's  grantor  was  of  un- 
sound mind  at  the  time  be  conveyed,  or  know  of 
any  alleged  fraud,  and  it  did  not  appear  that 
such  original  grantor  was  of  unsound  mind  at 
the  time  of  the  conveyance  to  defendant,  he  was 
a  bona  fide  purchaser. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  gg  93-99;   Dec.  Dig.  g  61.*] 

4.  Insane  Persons  (g  89*)— Riobts  or  Ac- 
tion. 

Where  one  of  unsound  mind  was  induced  by 
fraud  to  sell  his  land  for  an  inadequate  consid- 
eration, he  would  be  entitled  to  recover  the  dif- 
ference between  the  price  received  and  the  rea- 
sonable market  value,  where  the  land  has  since 
passed  to  a  bona  fide  purchaser. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  gg  151-156 ;  Dec.  Dig.  g  89.*] 

5.  Cancellation  of  Instruments  (g  37*)  — 
FBAun. 

In  a  suit  to  cancel  a  deed  for  fraud,  where 
the  petition  alleged  that  defendant  induced  plain- 
tiff to  convey  tne  land  by  fraud,  an  objection 
to  the  petition  because  it  did  not  allege  in  ex- 
press terms  that  plaihtitE  owned  the  land  he  con- 
veyed was  untenable. 

[EM.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Gent  Dig.  gg  66-81 ;  Dec.  Dig. 
g  37.*] 

6.  Estoppel  (g  32*)— Estoppel  bt  Deed. 

Where  a  grantee  conveyed  the  land  and  wan 
subsequentiy  sued  by  his  grantor  for  rescission 
on  the  ground  of  fraud,  and  he  demurred  to  the 
petition,  be  could  not  urge  that  the  petition 


Insufficient  for  failing  to  allege  that  plaintiff 
owned  the  land  when  lie  conveyed  it 

[Ed.  Note.— For  other  cases,  see  Eistoppel, 
Cent  Dig.  g  81 ;  Dec  Dig.  g  32.*] 

Appeal  from  Circuit  Court,  Hardin  County. 

Action  by  J.  J.  Campbell  against  W.  T. 
Kerrick  and  another.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed In  part,  and  affirmed  in  part 
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W.  A.  Barry  and  O.  K.  Holbert,  for  appel- 
lant. Irwin  &  Irwin,  S.  B.  Bnsk,  and  U  A. 
Fanreet,  tor  appellees. 

SETTLE,  3.  On  the  15tb  day  of  June, 
1908,  the  appellant,  J.  J.  Campbell,  by  deed 
of  general  warranty,  sold  and  conveyed  to 
tbe  api>ellee  W.  T.  Kerrick  a  tract  of  land 
on  Valley  creek  In  Hardin  connty  containing 
60^  acre&  The  consideration  expressed  In 
tbe  deed  was  $1,084.50,  and  Its  cash  payment 
therein  acknowledged.  On  February  27, 1909, 
Kerrlck  by  a  like  deed  sold  and  conveyed  tbe 
same  tract  of  land  to  tbe  appellee  Isaac  Tabb, 
at  the  cash  price  of  $1,475.  Both  deeds  were 
duly  recorded  In  the  of&ce  of  the  derk  of  the 
Hardin  county  ooort.  This  action  was 
brought  in  tbe  Hardin  circuit  court  by  ap- 
pellant to  obtain  a  rescission  of  the  contract 
whereby  he  sold  and  conveyed  the  land  to  the 
appellee  Kerrlck,  the  cancellation  of  tbe  deed 
to  Kerrlck,  and  that  made  by  tbe  latter  to 
Tabb;  but  appellant  asked,  If  In  tbe  opinion 
of  tbe  court  this  relief  would  not  be  proper, 
that  be  be  given  a  personal  Judgment  against 
the  appellee  Kerrlck  for  tbe  difference  be- 
tween the  amount  paid  him  by  Kerrlck  for 
the  land  and  its  alleged  value  at  tbe  time  of 
tbe  sale.  It  was,  in  substance,  alleged  in 
the  petition  that  tbe  land  was  purchased  by 
the  appellee  Kerrlck  of  appellant  at  a  grossly 
inadequate  price ;  that  appellant  at  the  time 
of  its  sale  and  conveyance  was  of  unsound 
mind  and  by  reason  thereof  Incompetent  to 
understand  the  transaction  or  to  contract; 
that  his  unsoundness  of  mind  was  then 
known  to  Kerrlck;  and  that  tbe  latter  by 
fraud  and  misr^resentation  took  advantage 
thereof  and  induced  him  to  enter  Into  the 
contract.  Bach  of  tbe  appellees  filed  a  de- 
murrer to  the  petition,  both  of  which  the  cir- 
cuit court  sustained;  and,  appellant  refusing 
to  plead  further,  tbe  action  was  dismissed. 
Appellant  excepted  to  the  ruling  on  the  de- 
murrers and  also  to  the  Judgment;  hence  this 
appeal. 

We  are  clearly  of  opinion  that  tbe  circuit 
court  did  not  err  In  sustaining  the  demurrer 
of  the  appellee  Tabb.  The  petition  fails  to 
state  a  cause  of  action  as  to  him.  We  have 
repeatedly  held  that  tbe  deed  of  a  person  of 
unsound  mind  is  not  void,  but  merely  void-, 
able,  and,  this  being  true.  It  will  not  be  set 
aside  as  to  a  bona  fide  purchaser  for  value 
and  without  notice  of  tbe  unsoundness  of 
mind  of  the  grantor.  This  is  especially  true 
as  to  a  second  purchaser  of  tbe  land.  In 
Amett's  Committee  v.  Owens,  66  S.  W.  151, 
23  Ky.  Law  Rep.  1409,  we  said:  "Tbe  con- 
tract of  a  person  of  unsound  mind,  like  that 
of  an  infant,  is  not  void,  but  voidable  only, 
Jf  made  before  Inquest  If  a  second  purchas- 
er for  value  and  without  notice  purchases 
from  a  Urst  purchaser  who  is  charged  with 
notice,  be  thereby  becomes  a  bona  fide  pur- 
chaser and  is  entitled  to  protection.  Where 
a  deed  is  not  void  ab  Initio,  but  only  voidable. 
the 'title  passes  to  the  grantee,  and  conse- 


quently a  sale  by  him  to  a  bona  fide  purchaser 
without  notice  passes  the  title."  .Logan  v. 
Vanarsdall,  86  S.  W.  081,  27  Ky.  Law  Rep. 
822;  6  Cyc.  319;  Breckenrldge's  Heirs  v. 
Ormsby,  1  J.  J.  Marsh.  236,  19  Am.  Dec.  71; 
Rusk  T.  Fenton,  14  Bush,  490,  29  Am.  Rep. 
413.  In  Logan  v.  Vanarsdall,  supra,  we  held 
that,  where  the  grantor  before  the  convey- 
ance bad  been  adjudged  a  lunatic,  that  fact, 
though  conclusive  evidence  that  such  was  bis 
condition  at  the  time  of  the  inquest,  was 
only  prima  fade  evidence  that  such  was  his 
condition  at  the  time  of  the  sale  and  convey- 
ance; and,  being  a  mere  presumption,  it 
could  be  overcome  by  oral  testimony. 

It  is  not  alleged  In  tbe  petition  that  tbe  ap- 
pellee Isaac  Tabb  knew  when  be  purchased 
the  land  from  Kerrlck  that  appellant  was  of 
unsound  mind  or  Incapable  of  making  a  con- 
tract when  he  sold  and  conveyed  tbe  land  to 
Kerrlck,  or  that  he  was  a  party  to  or  knew  of 
the  alleged  fraud  by  which  the  latter  ob- 
tained tbe  deed  from  appellant;  it  is  not 
even  alleged  that  appellant  was  a  person  of 
unsound  mind  or  incapable  of  contracting 
when  Kerrlck  sold  and  conveyed  tbe  land  to 
tbe  appellee  Tabb,  or,  if  such  was  then  bis 
condition,  that  it  was  known  to  Tabb.  He 
must  therefore  be  regarded  a  bona  fide  pur- 
chaser of  tbe  land  and  without  notice  of  ap- 
pellant's alleged  mental  incapacity  to  con- 
tract when  he  sold  It  to  Kerrlck. 

As  tbe  facts  averred  In  the  petition,  though 
confessed  by  appellee  Tabb's  demurrer, 
showed  that  be  acquired  an  apparently  good 
title  to  tbe  land  by  the  deed  from  Kerrlck, 
and  appellant,  after  the  demurrer  was  sus- 
tained, failed  to  amend  his  petition,  its  dis- 
missal by  tbe  circuit  court.  In  so  far  as  It  af- 
fected tbe  appellee  Tabb,  was  eminently  prop- 
er. We  are,  bowever,  unable  to  approve  the 
action  of  tbe  circuit  court  In  sustaining  tbe 
demurrer  and  dismissing  tbe  petition  as  to 
tbe  appellee  Kerrlck,  for  we  think  it  stated 
a  cause  of  action  as  to  him;  not  by  way  of 
sbowlng  appellant  entitled  to  tbe  rescission 
asked,  as  that  would  not  be  proper  In  view 
of  the  fact  that  the  title  to  the  land  has 
passed  from  Kerrlck  to  Tabb,  an  innocent 
purchaser,  but  as  entitling  appellant  to  a 
Judgment  agalns't  Kerrlck  by  way  of  dam- 
ages, for  tbe  difference  between  tbe  consid- 
eration paid  for  tbe  land  and  what  it  was 
then  reasonably  worth,  if  It  was  In  fact  worth 
more  than  was  paid. 

The  averments  of  the  petition  fairly  mani- 
fest the  following  facts  which  are  admitted 
by  the  appellee  Kerridc's  demurrer:  (1) 
That  at  tbe  time  of  the  sale  and  conveyance 
of  the  land  to  tbe  latter  appellant  was  of  un- 
sound mind,  owing  to  bis  extreme  age  and 
marital  troubles,  and  by  reason  thereof  men- 
tally incapable  of  making  the  contract  (2) 
That  tbe  appellee  Kerrlck  at  that  time  knew 
of  his  unsoundness'  of  mind  and  consequent 
incapacity  to  make  a  contract  and  by  fraud 
and  misrepresentation  Induced  him  to  sell 
and  convey  him  (Kerrlck)  tbe  land.    (3)  That 
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the  consideration  paid  by  the  latter  for  the 
land  was  grossly  inadequate. 

If  the  foregoing  facts  should  be  established 
by  proof,  they  would  entitle  appellant  to 
some  sort  of  relief,  and  why  not  to  compen- 
sation to  the  extent  of  the  loss  he  sustained 
through  the  fraud  of  the  appellee  Kerrlck  by 
which  he  was  Induced  to  part  with  the  land 
at  a  sum  far  less  than  its  ralue?  In  such  a 
case  we  think  the  measure  of  damages  would 
be  the  difference,  if  any,  between  the  price 
received  by  appellant  for  the  land  and  Its 
reasonable  market  value  at  the  time. 

Generally  speaking,  mere  Inadequacy  of 
price  will  not  of  Itself  entitle  a  grantor  to  a 
rescission  or  to  damages;  but  if,  as  alleged 
in  this  case.  It  is  coupled  with  such  acts  on 
the  part  of  the  grantee  as  would  constitute 
an  overreaching  of  or  fraud  upon  the  grantor, 
It  gives  great  weight  to  the  right  of  the  lat- 
ter to  relief.  Especially  would  this  be  so.  If, 
as  here  further  alleged,  the  grantor  by  rea- 
son of  infirmity  of  mind  were  incapable  of 
contracting;  for  to  make  a  contract  It  is  es- 
sential that  the  parties  be  capable  of  under- 
standing Its  terms  and  legally  competent  to 
obligate  themselves  thereby.    As  said  In  Mat- 

thls  V.  O'Brien,  130  Ky.  ,  126  S.  W.  156: 

'•The  law  will  not  Interfere  with  the  right  of 
competent  parties  to  contract  as  they  please, 
or  set  Its  disapproval  on  the  wide-awake, 
vigilant,  and  enterprising  citizen  who  makes 
a  good  bargain.  Nor  will  it  come  to  the  re- 
lief of  those  who  with  their  eyes  open  un- 
deratandlngly  and  freely  make  a  bad  bargain. 
•  •  »  But  obviously,  to  Inspire  and  pro- 
mote justice  and  fair  dealing  between  man 
and  man,  there  must  be  a  place  at  which  the 
courts  in  good  conscience  will  Interfere  to 
protect  the  weak  from  the  strong,  and  lend 
aid  to  those  whose  conditions  and  necessities 
have  been  taken  advantage  of.  Otherwise 
the  unscrupulous  and  avarldons  would  prey 
and  thrive  at  wUl  upon  the  needs  and  mis- 
fortunes of  the  helpless,  dependent,  and  sim- 
ple-minded." The  averments  of  the  petition 
call  for  the  application  of  the  principle  an- 
nounced in  the  case,  supra,  and.  If  proved, 
following  the  return  of  the  case  to  the  cir- 
cuit court  and  a  denial  of  the  averments  of 
the  petition  by  answer,  appellant's  recovery 
should  be  regulated  by  the  measure  of  dam- 
ages previously  indicated. 

We  see  no  force  In  the  contention  of  ap- 
pellee Kerrick's  eounsel  that  the  petition  Is 
fatally  defective  In  that  it  fails  to  allege  in 
express  terms  that  appellant  was  the  owner 
of  the  land  he  sold  and  conveyed  Kerrlck. 
The  objection  is  a  very  technical  one,  and,  In 
view  of  all  that  is  averred  in  the  petition, 
wholly  untenable ;  but  it  does  not  lie  In  Ker' 
rick's  mouth  to  urge  it,  as  his  only  claim  at 
title  to  the  land  came  through  the  deed  from 
appellant,  and  that  title  be  passed  to  the  ap- 
pellee Tabb  by  the  deed  made  him,  all  of 


which  Is  confessed  by  bis  demurrer  to  tbe 
petition. 

It  is  unnecessary  to  consider  the  conten- 
tions of  appellee  Kerrick's  counsel  bearing 
on  the  question  of  rescission,  as  that  char- 
acter of  relief  cannot  be  granted  appellant, 
and  has,  In  fact,  been  abandoned  by  him. 

For  the  reasons  indicated  the  Judgment  Is 
afllrmed  as  to  the  appellee  Tabb,  and  re- 
versed as  to  the  appellee  Kerrlck,  and  cause 
remanded,  with  directions  to  the  clrcnlt  court 
to  overrule  the  latter's  demurrer  to  the  peti- 
tion and  for  further  proceedings  consistent 
with  the  opinion. 


LANG  V.  BACH. 
(Court  of  Appeals  of  Kentucky.    Feb.  14,  1911.) 

1.  Appeal  and  E^bbob  ({  205*)— PsESENTATioir 
or  Questions  in  Loweb  Court  — Aduis- 
siONs  to  Evidence. 

In  an  action  for  the  price  of  timber,  the 
court's  action  in  Bustalnlng  an  objection  to  the 

auestion  whether  witness  went  on  the  land  at 
le  direction  of  plaintiff,  and  showed  another 
person  the  trees  which  plaintiff  had  sold,  so 
that  the  latter  conld  brand  them  with  defend- 
ant's brand,  cannot  be  considered  on  appeal, 
where  no  avowal  was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1282 ;  Dec.  Dig.  i  205.*] 

2.  Appeai,  and  Ebbob  (S  837*)— Rkcobds— 
Bill  of  Exceptions— Maitebs  Consiobbbd. 

A  deposition  which  the  court  refused  to 
permit  to  be  read  in  evidence,  but  which  it  made 
a  part  of  the  bill  of  exceptioni,  mav  be  properly 
considered  by  the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  837.*J 

S.  Loos  AND  IiOooiNo  (§  S*)  —  Saxes  or 
Standing  Tiiibeb— AcnoR  fob  Pbick— Evi- 
dence. 

In  an  action  for  the  price  of  timber  within 
a  certain  boundary  which  plaintiff  sold  to  defend- 
ant, the  deposition  that  the  defendant  employed 
the  witness  to  brand  the  timber,  and  plaintiff 
agreed  to  furnish  a  man  to  show  him  the  bound- 
ary line,  and  did  furnish  a  man  and  witness 
branded  the  timber  inside  the  line  pointed  out  to 
him,  was  erroneously  excluded. 

[Ed.   Note.— For   other  oases,  see   Logs   and 
liOg^ng,  Dec.  Dig.  i  8.*] 

4.  Tbial  (I  423*)  — Waives  or  Ebbob  — Izr- 
btbuctionb. 

Where  defendant  objected  and  excepted  to 
fonr  instructions  given  by  the  court,  and  asked 
for  time  to  prepare  other  instructioni,  but  the 
court  declined  to  give  anv  time,  a  recital  in  the 
bill  of  exceptions  that  the  court  called  the  at- 
tention of  the  defendant's  counsel  to  the  second 
instruction,  and  he  agreed  that  it  was  the  law 
on  that  issue,  and  expressed  himself  as  satisfied 
with  the  instrnction,  but  did  not  state  tliat  be 
consented  thereto,  does  not  show  that  he  waived 
his  right  to  complain  of  any  error  in  tlie  instrac- 
tions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  984;   Dec.  Dig.  i  423.*] 

5.  IiOGS  AND  LOOOING  ({  3*)— SALES  OF  STAND- 
ING TiMBEB— Actions  fob  Pbicb. 

Where  plaintiff  sold  to  defendant  trees  out- 
side of  the  boundary  described  in  the  petition 
in  an  action  for  the  price,  and  defendant  was 
enjoined  from  cutting  some  of  the  trees  and  re- 
moving staves  which  be  had  made  from  others, 
be  had  a  right  to  recover  on  counterclaim,  not 
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only  for  tbe  trees  left  standing,  bnt  for  tliose 
which  he  had  cut  and  made  into  stares. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  f  3.*] 

Q.  Loos    ARD    LoooiNO    (t    8*)  — Sales    or 
Standing  TmBEB^AcTioN  fob  PbicEf— Ih- 

STBUCTI0N8. 

In  an  action  for  the  price  of  timber  where 
defendant  counterclaims  tor  trees  included  in 
the  sale,  which  he  had  been  enjoined  from  cut- 
ting and  staves  which  he  had  made  from  other 
trees,  which  he  was  enjoined  from  removing  by 
a  third  person,  instructions  that  if  plaintiff 
•old  defendant  timber  outside  of  the  boundary 
described  in  the  petition,  the  jury  should  give 
defendant  credit  therefor  of  its  value  then  in 
the  trees,  and  that  if  the  standing  trees  com- 

glained  of  by  the  defendant  are  outside  the 
onndaries  described  in  the  petition,  and  plain- 
tiff showed  the  trees  to  defendant  and  included 
them  in  the  sale,  their  value  in  the  trees  at  the 
time  of  the  sale  should  be  credited  on  the  jadg- 
ment,  were  erroneous  as  calculating  to  mislead 
and  confuse  the  jury,  since  tbe  latter  instruc- 
tion excluded  defendant's  right  to  recover  on 
his  counterclaim  for  trees.  Included  in  the  sale, 
already  cat  by  him. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
L^ging,  Dec  Dig.  {  3.*] 

7.  Appeal  and  ESbrob  ({  61S*)— Recobd— Bux 
or  ElxcEPnoNS— Qttestions  Subuitted. 
An  amended  answer  and  counterclaim  which 
flie  court  refused  to  permit  to  be  filed  cannot 
be  considered  on  appeal  where  they  are  not  made 
a  part  of  the  record,  either  by  order  of  tbe  court 
or  by  being  embraced  in  the  bill  of  exceptions. 
[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Gent  Dig.  ff  2342-235S ;  Dec.  Dig.  i  518.*] 
&  Tbial  (i  2*)— CoHsouDATioN  or  Oaubxs. 

Where  an  action  for  the  price  of  timber  is 
commenced  while  a  suit  is  pending  against  de- 
fendant to  enjoin  the  removal  of  trees  which  he 
daimed  were  included  in  the  sale,  the  court 
should  consolidate  the  causes  and  hear  them  to- 
gether. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {3;   Dec.  Dig.  S  2.*] 

9.  Intebest  (§  13*)— LiqtnDATED  Deicands— 
Nbcessitt  roB  wbitter  Contbact. 

There  was  no  error  in  giving  judgment  for 
interest  notwithstanding  tne  verdict  in  an 
action  for  the  price  of  timber,  since  a  liquidated 
claim,  whether  oral  or  written,  carries  with  it 
interest  from  the  time  it  was  due,  in  the  absence 
of  any  agreement  to  the  contrary. 

[E^  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  {  25;   Dec.  Dig.  {  13.*] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

ActloD  by  J.  J.  C.  Bacb  against  X  E.  Lang. 
Judgment  In  favor  of  plaintitf.  Defendant 
appeals.  Reversed  and  remanded  for  new 
trlaL 

G.  W.  Fleenor,  for  appellant.  C.  A.  Bach, 
Grannls  Bacb,  and  Kasb  &  Easb,  for  ap- 
pellee. 

CLAT,  C.  Appellee,  J.  J.  C.  Bacb,  brought 
thla  action  against  appellant,  J.  E.  Lang,  to 
recover  $300,  the  purchase  price  of  certain 
timber  wblcb  be  alleged  he  had  sold  to  Lang, 
and  for  which  the  latter  had  failed  and  re- 
fused to  pay.  Tbe  petition  sets  forth  the 
tracts  of  land  on  which  tbe  timber  was  lo- 
cated. A  credit  of  $51.60  was  admitted. 
After  denying  certain  allegations  of  the  pe- 


tition, appellant  alleged  in  bis  answer  tbat 
be  bought  of  appellee  all  the  white  oak 
trees  on  all  of  tbe  land  on  the  falling 
grounds  or  falling  waters  of  Ben  Smith 
branch  of  South  fork  of  Quicksand  creek, 
excluding  all  of  tbe  timber  on  the  right-band 
side  of  Boat  Gunwale  branch,  from  Its 
mouth  up  to  where  the  pipe  line  crosses  the. 
Boat  Gunwale  branch,  and  excluding  all  of 
Bear  Wallow  branch ;  that  of  the  timber  so 
purchased  by  bim  be  had  cut  about  100 
trees,  but,  when  he  proceeded  to  cut  other 
trees  which  appellee  had  sold  blm,  the  Ken- 
tucky Union  Company,  a  corporation,  en- 
Joined  bim  from  cutting  76  or  80  of  them, 
as  well  as  from  removing  49  trees  which  he 
had  already  cut  and  made  into  staves,  and 
be  also  charged  that  it  cost  bim  $2.25  per 
tree  to  have  the  49  trees  manufactured  into 
staves,  making  $110.25  which  he  pleaded  as 
an  off-set  and  counterclaim  against  appellee. 
In  oddltlon  to  tbls,  be  alleged  that  the  trees 
which  he  was  enjoined  from  cutting  were 
tbe  best  in  size  and  quality  of  tbe  timber  he 
bought  from  appellee,  and  were  worth  at 
least  $1  per  tree  more  than  tbe  trees  he  bad 
cut,  or  tbe  sum  of  $125,  which  he  also  plead- 
ed as  a  set-olf  and  counterclaim  against  ap- 
pellee. By  amended  answer  appellant  set 
forth  the  fact  that  he  bad  been  enjoined  by 
the  Kentucky  Union  Company  from  cutting 
or  removing  a  portion  of  the  timber  sold 
bim  by  appellee,  and  that  the  Issues  In  that 
action  should  be  determined  before  the  pres- 
ent case  was  tried.  Appellee  did  not  demur 
to  the  answer  or  amended  answer,  but  filed 
a  reply  controverting  their  allegations.  The 
effect  of  tbe  reply,  however,  was  to  admit 
the  title  of  the  Kentucky  Union  Company  to 
any  timber  that  lay  outside  of  the  boundary 
set  forth  In  tbe  petition,  although  it  denies 
that  tbe  Kentucky  Union  Compainy  had  en- 
Joined  appellant  from  cutting  or  removing 
any  timber  that  appellee  had  sold  him.  A 
trial  before  a  Jury  resulted  In  a  verdict  for 
appellee  for  tbe  sum  of  $300,  without  in- 
terest, less  a  credit  of  $51.60,  and  $41  for 
trees  left  standing.  Appellee  asked  for  a 
Judgment  for  Interest  notwithstanding  the 
verdict  This  the  court  allowed,  and  Judg- 
ment was  entered  accordingly.  From  that 
Judgment  this  appeal  Is  prosecuted. 

According  to  the  evidence  for  appellee,  be 
went  upon  the  land  In  question,  and  pointed 
out  the  boundary  lines  of  tbe  timber  he  sold 
appellant,  and  appellant  cut  from  this  bound- 
ary all  the  white  oak  trees.  He  never  sold 
to  appellant  any  trees  outside  of  this  bound- 
ary, or  any  of  the  trees  which  appellant  was 
enjoined  from  cutting  or  removing.  Accord- 
ing to  the  evidence  for  appellant  and  his  wit- 
nesses, the  boundary  lines  as  pointed  out  to 
bim  by  appellee  Included  timber  in  addition 
to  tbat  which  appellee  claims  was  sold  him. 
There  were  49  trees  which  appellant  had  cut 
and  made  Into  staves,  and  also  41  trees  still 
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left  Btandlns.    Appellee  agreed  to  send  Cam  < 
Tharp  along  to  show  the  timber  and   the 
lines,  80  the  timber  coald  be  branded. 

While  Cam  Tharp  was  on  the  stand,  be 
was  asked  by  the  attorney  for  appellant  on 
crosB-examliiatlon  to  state  whether  or  not 
be  went  upon  the  land  at  the  direction  of 
'appellee  and  showed  DlUard  Gabbard  the 
trees  which  appellee  bad  sold,  so  that  he 
could  brand  the  trees  with  defendant's 
brand.  To  this  question  appellee  objected, 
and  the  court  sustained  the  objection.  As 
no  avowal  was  made,  we  cannot  pass  upon 
the  propriety  of  the  court's  action.  The 
court  also  refused  to  permit  the  deposition 
of  Dillard  Gabbard  to  be  read  In  evidence. 
This  deposition  is  made  a  part  of  the  bill  of 
exceptions,  and  may  be  properly  considered 
by  this  court  According  to  the  testimony 
of  this  witness,  appellant  employed  him  to 
brand  the  timber.  Appellee  agreed  to  fur- 
nish a  man  to  show  him  the  lines.    He  did 


believe  the  said  trees  were  so  Included  in  the 
sale,  nothing  can  be  allowed  the  defendant 
for  their  value." 

To  these  instructions  counsel  for  appellant 
objected  and  excepted,  and  asked  for  time  to 
prepare  other  instructions.  The  court  de- 
clined to  give  any  time.  The  bill  of  excep- 
tions then  goes  on  to  state  tliat  the  court 
called  the  attention  of  appellant's  counsel  to 
the  second  instruction,  and  that  counsel 
agreed  with  the  court  that  it  was  the  law  on 
that  issue  and  expressed  himself  as  satis- 
fied with  the  instruction.  The  fact  remains, 
however,  that  appellant's  counsel  did  object 
and  except  to  the  instructions.  While  be 
may  have  agreed  that  the  second  instruction 
was  the  law  of  the  case,  the  bill  of  exceptions 
does  not  state  that  he  consented  thereto ;  on 
the  contrary,  he  objected  to  all  the  instruc- 
tions. That  being  true,  he  did  not  waive  his 
right  to  complain  of  any  error  in  the  instruc- 
tions merely  because  be  was  under  the  mis- 


furnisb  Cam  Tbarp,  and  the  witness  brand- 1  taken  belief  that  one  of  them  properly  pre- 


ed  the  timber  Inside  the  lines  which  Tharp 
showed  him. 

We  think  the  court  erred  In  excluding  this 
evidence  from  the  consideration  of  the  Jury. 
While  It  is  true  appellee  did  not  sell  appel- 
lant any  branded  trees,  he  did  sell  him  all 
the  white  oak  trees  within  a  certain  bound- 
ary which  be  pointed  out  in  a  general  way. 
If,  then,  be  did  as  a  matter  of  fact  agree  to 
furnish  a  party  to  point  out  the  lines  more 
particularly,  and  this  party  pointed  out  the 
lines,  and  appellant  bad  tbe  trees  branded 
within  the  lines  so  pointed  out,  these  were 
all  facts  which  the  Jury  could  properly  take 
into  consideration  in  determining  what  tim- 
ber was  actually  sold. 
The  court  Instructed  the  Jury  as  follows: 
"The  court  instructs  the  Jury  that  they 
must  find  for  the  plaintiff  $300  sued  for,  and 
may  in  their  discretion  allow  Interest  there- 
on from  the  maturity  of  said  contract  untU 


sented  one  of  the  issues  Involved.  If,  as  a  mat- 
ter of  fact,  appellee  sold  to  appellant  any 
trees  outside  of  the  two  boundaries  described 
in  the  petition,  and  appellant  had  been  oijoin- 
ed  from  cutting  certain  of  these  trees  and  re- 
moving the  staves  which  he  bad  made  from 
certain  others  of  such  trees,  he  had  a  right  to 
recover  on  his  counterclaim,  not  only  for  the 
trees  left  standing,  but  for  those  whtcb  he 
had  cut  and  made  into  staves.  While  the 
second  paragraph  of  the  second  Instruction 
apparently  conforms  to  this  idea  of  the  law, 
yet  when  considered  In  connection  with  the 
last  instruction,  which  permits  a  recovery  on 
the  counterclaim  for  only  the  41  standing 
trees,  it  Is  manifest  that  the  instructions 
were  calculated  to  mislead  and  confuse  tbe 
Jury.  That  being  true,  the  giving  of  such 
instructions  was  prejudicial  error. 

While   it   is    true   that   appellant  by   an 
amended  answer  and  counterclaim  asked  that 


paid  subject   to   the   credit   of   $51.60   paid   the   Kentucky   Union    Company  be  made   a 
through  Hargls  Bros.  party  to  the  action  and  required  to  litigate 

"Tbe  defendant  cannot  recover  anything  i  its  title  to  certain  trees  which  appellant 
on  bis  counterclaim  unless  the  Jury  shall  be>  i  claims  appellee  sold  him,  and  the  court  re- 
lieve from  the  evidence  that  the  plaintiff  in  |  fused  to  permit  this  amended  answer  and 
fact  sold  him  timber  outside  of  the  two  counterclaim  to  be  filed,  we  cannot  consider 
boundaries  set  out  in  the  petition.  If  tbe '  this  alleged  error  for  the  reason  that  the 
Jury  so  believes  from  the  evidence,  then  amended  answer  and  counterclaim  was  not 
they  shall  give  the  defendant  credit  there-  made  a  part  of  the  record,  either  by  order 
for  of  its  value  standing  on  the  tree,  sucb  as  of  the  court  or  by  being  embraced  in  the  bill 
the  defendant  has  not  already  received.  of  exceptions.     However,  if  the  issues   in- 


"The  Jury  cannot  consider  the  evidence  of- 
fered as  to  tbe  branding  of  tbe  timber. 

"If  tbe  Jury  believes  from  the  evidence 
that  tbe  41  standing  trees  complained  of  by 
the  defendant  or  any  number  of  them  are 
outside  of  the  two  boundaries  of  tbe  plain- 
tiff as  set  out  in  tbe  petition,  and  shall  fur- 
ther believe  from  the  evidence  that  the  plain- 
tiff showed  these  trees  to  the  defendant  and 
included  tbem  in  the  sale,  then  their  value  In 
the  tree  at  the  time  of  said  sale  should  be 


volved  in  that  action  have  not  been  decided, 
tbe  court  should,  on  the  return  of  this  case, 
consolidate  the  two  cases  and  hear  them  to- 
gether. This  is  the  only  way  by  which  sub- 
stantial Justice  can  be  done  all  the  parties 
to  this  action.  If,  as  a  matter  of  fact,  appel- 
lee sold  appellant  timber  outside  of  the  two 
boundaries  described  in  the  petition,  and  the 
Kentucky  Union  Company  has  superior  title 
thereto,  appellant  should  not  be  required  to 
pay  for  the  timber  twice.    On  tbe  other  hand. 


credited  on  tbe  Judgment  as  directed  in  the  .  if  there  is  no  failure  of  title  as  to  any  portion 
first  InstmcUon,  but,  unless  the  Jury  shall '  of  tbe  timber  which  appellant  dalms  appel- 
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lee  sold  him,  then  appellant  cannot  reap  the 
benefit  of  such  purchase  and  at  the  same 
time  BQstaln  a  counterclaim  against  appellee. 

The  court  did  not  err  In  giving  judgment 
for  interest  notwithstanding  the  verdict  of 
the  Jury.  While  in  the  earlier  opinions  the 
allowance  of  interest  was  made  to  depend 
upon  the  fact  that  the  claim  was  liquidated 
and  supported  by  a  written  contract,  the  law 
Is  now  well  settled  that  a  liquidated  claim, 
whether  oral  or  written,  carries  with  it,  as  a 
matter  of  law,  interest  from  the  time  it  was 
due,  in  the  absence  of  any  agreement  to  the 
contrary.  Henderson  Cotton  Mfg.  Co.  ▼. 
Lowell  Machine  Shops,  86  Ey.  668,  7  S.  W. 
142.  9  Ky.  Law  Rep.  831.  On  the  next  trial 
the  court  should  authorize  the  recoyery  of 
interest  on  the  difference  between  $300,  and 
the  amount  of  the  credit  of  ^1.60  added  to 
any  sum  which  the  Jury  may  allow  appellant 
by  way  of  counterclaim  from  December  81, 
1903.  The  court  in  lieu  of  the  instructions 
given  will  instruct  the  Jury  as  herein  tttdi- 
cated. 

Judgment  reversed  and  cause  remanded  for 
a  new  trial  consistent  with  this  opinion. 


F.  HAAO  &  BRO.  et  al.  v.  REICHERT  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  15, 1911.) 

1.  AssiORMEirrs  ({  19*>— Contbactb  Abbign- 

ABI.E. 

A  contract  which  involves  a  personal  lia- 
bility, a  relation  of  personal  confidence,  or 
which  calls  for  the  skill  or  ezx>erience  of  one 
of  the  parties  is  not  assignable. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  H  28-^1;   Dec.  Dig.  §  19.*] 

2.  CoJfTHAOIB  (I  280*)  — PlRFOBMAMOB  — PKB- 
BORAL   CONTBACT. 

Where  a  person  undertakes  to  do  work  for 
another  which  requires  no  special  skill,  and  he 
has  not  been  selected  on  account  of  his  per- 
M>nal  qualifications,  he  may  have  the  work 
done  by  an  equally  competent  third  person,  as 
that  does  not  amount  to  an  assignment  of  his 
liability,  since  he  remains  liable. 

[EM.   Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  H  1251,  1251%  ;    Dec.  Dig.  |  280.*] 

3.  ASSIORMKNTS  (|  109*)— EFFECT— PARTIES. 

Where  a  contract  involving  personal  lia- 
bility or  skill  of  one  of  the  parties  is  assigned 
by  that  party  with  the  consent  of  the  other 
party,  there  is,  in  effect,  a  new  contract,  in 
which  the  same  acts  are  to  be  performed  by  a 
third  person. 

VBd.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  I  188;    Dec.  Dig.  |  109.*] 

4.  ASSIONMEirTS  (S  94*)— GONTBAOIS— Effbot. 

An  agent  negotiating  for  the  purdbase  of 
land  for  his  principal  assigned  his  contract  to 
a  third  person  who  had  acquired  a  half  interest 
in  the  land,  and  the  agent  bv  agreement  with 
tlie  owners  who  had  knowledge  of  the  assign- 
ment continued  to  perform  the  services  result- 
ing in  profit  to  them.  Held,  that  the  third  per- 
son was  entitled  to  recover  either  on  the  the- 
ory that  the  assignment  was  of  the  agent's  bene- 
fits under  hte  contract,  or  on  the  theory  that 
the  Msignment  was  assented  to. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  H  162-165;    Dec.  Dig.  i  94.*] 


5.  Brokers  (|  76*)— Coitpensatiok— Tnra  fob 
Payment. 

The  rights  of  an  agent  or  his  assignee  to 
compensation  for  a  sale  of  land  are  fixed  when 
the  sale  has  been  made,  and  the  payment  of 
the  compensation  cannot  be  postponed  by  any 
agreement  between  the  prinapal  and  a  third 
person  to  which  the  agent  is  not  a  party. 

[E2d.  Note.— For  other  cases,  see  Brokers, 
Dec.  Dig.  i  75.*] 

6.  Appeal  Ann   Error   (|  859*)— Gbobs-Af- 
PEAi^-PowEB  TO  Grant. 

Under  Civ.  Code  Prac.  I  765,  authorizing 
a  cross-appeal  by  an  entry  on  the  records  of 
the  Court  of  Appeals,  a  cross-appeal  can  be 
granted  only  by  the  CJourt  of  Appeals. 

[£M.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1936-1940;    Dec.   Dig.  { 

Appeal  from  Circuit  Court,  Henderson 
County. 

Action  by  Jolrn  Reichert  and  another 
against  F.  Haag  &  Bro.  and  another.  From 
a  Judgment  for  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

Vance  &  HeUbronner  and  N.  Powell  Tay- 
lor, for  appellants.  Clay  &  Clay,  for  appel- 
lees. 


MILLER,  J.  Early  In  1905  Wiley  Reich- 
ert and  F.  Haag  &  Bro.,  of  Henderson,  made 
a  contract  for  the  purchase  of  the  Halllday 
tract  of  about  1,800  acres  of  land  in  Ballard 
county  for  the  sum  of  $30,000  cash>  The 
deed  was  drawn  and  executed  and  sent  to 
Wiley  Reichert  and  F.  Haag  &  Bro.  with  a 
draft  for  the  purchase  money.  They,  how- 
ever, being  unable  to  raise  that  amount  of 
money,  or  unwilling  to  put  so  large  a  sum  in- 
to one  transaction,  persuaded  John  Reichert, 
the  father  of  Wiley  Reichert,  to  take  over 
their  purchase,  with  the  understanding  that 
if  F.  Haag  &  Bro.  should  at  any  time  with- 
in six  months  thereafter  repay  to  John  Reich- 
ert one-third  of  the  purchase  money,  with 
Interest,  then  Reichert  would  reconvey  to 
F.  Haag  ft  Bro.  an  undivided  one-third  in- 
terest in  the  land.  The  appellee  James  E. 
Cheatham  had  negotiated  the  purchase  for 
Wiley  Reichert  and  the  Haags,  under  a  con- 
tract by  which  he  was  to  get  one-third  of  the 
net  profits  for  his  services  as  agent  In  sub- 
stituting John  Reichert  as  the  purchaser.  In 
lieu  of  Wiley  Reichert  and  the  Haags,  John 
Reichert  recognized  the  original  contract  with 
Cheatham,  and  promised  to  pay  Cheatham 
the  one-third  of  the  net  profits  he  should 
make  upon  a  final  sale  of  the  land.  F.  Haag 
&  Bro.  permitted  the  six  months  to  pass 
without  exercising  their  right  to  repurchase 
the  one-third  Interest  in  the  land  from  John 
Reichert  After  the  expiration  of  the  six 
months,  however,  they  approached  John  Rei- 
chert for  the  purpose  of  repurchasing  the 
one-third  interest  called  for  by  their  con- 
tract but  he  declined  to  sell.  F.  Haag  &  Bro. 
then  appealed  to  Cheatham  to  aid  them  in 
persuading  John  Reichert  to  carry  out  the  ' 


•ror  otbar  casM  sM  s^une  topio  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  ^Rap'r  Indexw 


Digitized  by 


Google 


192 


134  SODTHWBSTISRN  RBPOBTER 


(Ky. 


original  agreement,  and  let  them  repnrcbaae 
an  undivided  one-tbird  interest  in  tiie  land. 
Througli  Cheatliam'B  efforts,  Jolin  Reichert 
finally  agreed  to  sell  tbe  Haags  a  half  in- 
terest in  the  land  for  one-half  of  the  original 
purchase  price,  with  accrued  Interest  there- 
on from  the  date  of  purchase,  upon  condi- 
tion that  Cheatham  would  release  John  Rei- 
chert from  bis  contract  to  pay  Cheatham 
his  commission  of  one-third  of  the  net  profits 
to  be  made  upon  the  final  sale  of  the  land. 
Cheatham  agreed  to  this,  and  surrendered 
his  contract  to  John  Reichert,  whereupon 
John  Reichert  conveyed,  at  tbe  suggestion 
of  F.  Haag  &  Bro.,  an  undivided  one-half 
Interest  In  the  land  of  F.  Haag  &  Bro.  and 
Mann  Bros.  At  the  same  time  F.  Haag  & 
Bro.  and  Mann  Bros,  executed  separate  con- 
tracts to  Cheatham,  on  March  27,  1906,  by 
which  eaCb  firm  agreed  to  pay  Cheatham 
one-third  of  its  net  profits  upon  the  final 
sale  of  tbe  land,  as  Cheatham's  commission 
for  his  services  rendered  In  purchasing  the 
land,  and  for  services  rendered  and  which 
might  thereafter  be  rendered  by  Cheatham 
In  tbe  management  and  sale  of  the  land.  In 
pursuance  to  this  agreement,  John  Reichert 
conveyed  the  property  to  F.  Haag  &  Bro.  and 
Mann  Bros.,  and  they  executed  written  con- 
tracts to  Cheatham,  as  above  Indicated.  On 
April  26,  1906,  Cheatham  sold  the  benefit  of 
bis  contract  with  F.  Haag  &  Bro.  to  appel- 
lee John  Reichert  for  $1,000,  whereupon 
Cheatham  Indorsed  upon  his  contract  with 
F.  Haag  &  Bro.  tbe  following  assignment: 
"For  value  received,  I  have  and  do  hereby  as- 
sign and  transfer  the  above  contract  to  John 
Reichert  of  Henderson,  Ky.  This  April  21, 
1906,  Jas.  EX  Cheatham." 

Subsequently,  on  June  29,  1906,  F.  Haag  ft 
Bro.  sold  their  undivided  one-fourth  interest 
In  tbe  land  to  Mann  Bros,  for  a  considera- 
tion of  $11,125.  Of  this  sum  $2,500  was 
cash,  and  $8,625  was  the  amount  of  tbe  par- 
chase  money  which  F.  Haag  &  Bro.  had 
agreed  to  pay  for  their  interest  in  said  land 
by  the  terms  of  their  original  contract  of 
purchase.  In  other  words,  Mann  Bros,  as- 
sumed to  pay  F.  Haag  &  Bro.'s  purchase 
mouey,  and,  in  addition  thereto,  paid  them 
$2,500  gross  profit.  At  tbe  time  of  tbe  sale 
by  F.  Haag  &  Bro.  to  Mann  Bros,  they  made 
tbe  following  indorsement  upon  the  copy  of 
the  written  contract  between  F.  Haag  & 
Bro.  and  Cheatham  regarding  the  latter's 
commissions,  to  wit:  "Neither  F.  Haag  & 
Bro.  nor  Mann  Bros,  recognized  any  liabili- 
ty to  James  E.  Cheatham  under  the  within 
contract,  but  If.  upon  the  final  sale  of  tbe 
lands  mentioned  therein,  there  should  be  any 
liability  on  the  part  of  F.  Haag  &  Bro.  to 
said  Jas.  B.  Cheatham,  under  this  contract, 
the  said  land  having  this  day  been  sold  to 
Mann  Bros.,  the  said  liability  is  to  be  paid 
by  said  Mann  Bros.,  this  June  29,  1906. 
.Mann  Bros."  On  August  20,  1907,  appellee 
John  Reichert,  Joining  James  B.  Cheatham 
as  a  plaintiff,  instituted  this  suit  against  F. 


Haag  ft  Bro.,  and  subsequently  Joined  Mann 
Bros.,  for  tbe  purpose  of  recovering  $838.33, 
which  he  claims  was  one-third  of  thie  net 
profits  which  F.  Haag  &  Bro.  had  made  up- 
on the  sale  of  their  undivided  Interest  in 
the  land  to  Mann  Bros.  By  an  amended 
petition,  Reichert  claimed  that  the  $2,500 
cash  payment  was  in  reality  only  two-thirds 
of  the  consideration  agreed  on,  and  that  tbe 
real  consideration,  instead  of  being  $2,500  In 
addition  to  tbe  other  consideration  expressed 
in  the  deed,  was  $3,750,  and  that  the  amount 
due  as  commission  under  the  contract  was 
$1,250,  for  which  he  prayed  Judgment. 

The  case  was  transferred  to  equity,  and 
upon  the  trial  the  chancellor  found  that  the 
gross  profit  of  the  sale  by  F.  Haag  ft  Bro. 
to  Mann  Bros,  was  $2,500,  that  the  net  profit 
of  that  sale  was  $2,100,  and  he  gave  Reich- 
ert, as  assignee  of  Cheatham,  a  Judgment 
against  F.  Haag  &  Bro.  for  $700  with  a  lllce 
Judgment  in  favor  of  F.  Haag  ft  Bro.  over 
against  Mann  Bros.  From  that  Judgment 
F.  Haag  &  Bro.  and  Mann  Bros,  appealed; 
and  at  tbe  same  time  the  circuit  court  grant- 
ed John  Reichert,  as  assignee  of  Cheatham, 
a  cross-appeal  from  so  much  of  the  Judgment 
as  failed  to  allow  him  the  difference  between 
$700  and  $1,250,  which  he  claimed  in  his 
amended  petition. 

Appellants  ask  a  reversal  upon  three 
grounds:  (1)  That  the  contract  between  F. 
Haag  &  Bro.  and  Cheatham  was  for  the  ren- 
dition of  personal  services,  and  was  not  as- 
signable; (2)  that,  If  tbe  contract  was  as- 
signable to  any  extent,  it  could  be  only  for 
services  theretofore  rendered  in  the  purchase 
of  the  land,  and  could  not  be  assigned  for 
services  to  be  thereafter  rendered  in  tbe 
management  and  sale  of  the  land;  and  (3) 
that  the  sale  by  Haag  ft  Bro.  to  Mann  Bros. 
was  not  a  final  sale  such  as  was  within  tbe 
contemplation  of  the  contract  between  them, 
and  that  Mann  Bros,  are  not  now  liable 
thereunder. 

Under  our  view  of  the  case  the  first  and 
second  grounds  may  be  considered  together. 
It  is  a  well-settled  general  doctrine  that  a 
contract  is  not  assignable  where  it  involves 
a  personal  liability,  a  relation  of  personal 
confidence,  or  calls  for  the  skill  or  experi- 
ence of  one  of  the  parties.  One  cannot, 
therefore,  assign  bis  liability  under  such  a 
contract  so  as  to  require  the  other  party  to 
accept  the  performance  of  the  contract  from 
a  person  who  was  not  originally  a  party  to 
it.  Tbe  reason  for  the  rule  lies,  not  only  In 
tbe  right  of  the  person'  to  know  to  whom  he 
Is  to  look  for  the  satisfaction  of  his  rights 
under  the  contract,  but  also  in  his  right  to 
the  benefit  wiiich  be  contemplates  from  the 
character,  credit,  and  substance  of  the  per- 
son with  whom  he  contracts.  If,  however, 
a  person  undertakes  to  do  work  for  another, 
which  requires  no  special  skill,  and  he  has 
not  been  selected  for  the  work  with  refer- 
ence to  any  personal  qualifications,  he  may 
have  the  work  done  by  some  equally  compe- 
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tent  third  person.  This,  however,  1b  not  an 
assignment  of  his  liability,  for  he  does  not 
cease  to  be  liable  If  the  work  is  not  done 
by  his  assignee  in  accordance  with  the  con- 
tract Furthermore,  the  general  rule  has 
no  application  in  cases  where  the  assignment 
la  assented  to  by  the  other  party  to  the  con- 
tract, in  which  case  there  is,  iu  effect,  a 
new  contract  It  is  an  agreed  rescission  of 
the  old  contract,  and  the  substitution  of  a 
new  one  in  which  the  same  acts  are  to  be 
performed  by  different  parties.  It  is  ap- 
parent, however,  that  Cheatham's  assign- 
ment of  his  contract  in  this  case  does  not' 
coBae  within  either  the  terms  or  the  spirit 
of  the  general  rule  above  laid  down,  for 
Cheatham  in  no  way  attempts  to  assign  his 
liability  under  the  contract.  He  assigned  his 
benefits  only.  Reichert,  the  assignee,  was 
the  owner  of  a  one-half  interest  in  the  land, 
and  Cheatham  by  agreement  of  the  owners 
had  been  and  continued  to  be  under  Helch- 
ert's  supervision  and  control  in  rendering  his 
services  under  his  contract  with  the  Haags 
and  with  SXann  Bros.  By  their  conduct  the 
appellants  construed  the  contract  as  remain- 
ing in  force,  with  no  one  substituted  for 
Cheatham  to  do  Cheatham's  work.  No  at- 
tempt was  made  to  so  substitute  any  one 
for  Cheatham,  and  he  not  only  recognized 
bis  liability,  but  performed  his  work  in  dis- 
cbarge of  that  liability.  And,  while  it  is 
true  that  the  assignment  Is  general  in  its 
terms,  in  tbat  it  assigned  and  transferred 
•the  above  contract"  to  John  Reichert,  it  Is 
evident  that  the  Intention  and  effect  of  the 
assignment  was  to  transfer  to  Reichert  the 
benefit  of  the  contract,  and  not  the  liability 
thereunder.  Moreover,  although  F.  Haag  & 
Bro.  and  Mann  Bros,  say  that  they  never 
agreed  to  the  assignment,  their  acts  there- 
after were  eqoivalent  to  an  assent  to  the  as- 
signment, since  they  not  only  accepted  Cheat- 
ham's services,  but  paid  one-half  of  his  ex- 
penses for  repeated  trips  made  at  the  direc- 
tion of  Reichert  Cheatham  subsequently 
sold  the  timber  on  less  than  one-half  of  this 
tract  of  land  to  a  box  company  for  $15,000, 
and  for  that  service  he  did  not  claim  any 
extra  compensation ;  on  the  contrary,  aU  the 
parties  concerned  treated  that  service  as  hav- 
ing been  rendered  under  the  original  con- 
tract So,  in  either  view  of  the  case,  Cheat- 
ham's assignment  to  Reichert  was  valid,  and 
must  be  sustained. 

Neither  do  we  concur  In  the  suggestion 
that  the  agreement  of  June  29,  1906,  by 
which  Mann  Bros,  agreed  to  pay  Cheatham's 
fee  in  case  F.  Haag  &  Bro.  should  be  under 
any  liability  therefor  by  reason  of  the  sale 
by  them  to  Mann  Bros,  can  affect  Relchert's 
rights  under  uls  assignment  Neither  Reich- 
ert nor  Cheatham  was  a  party  to  that  agree- 
ment, and  neither  of  them  can  be  bound  or 
affected  by  it  The  rights  of  Cheatham  and 
Reichert  to  commissions  for  the  sale  of  the 


land  are  fixed  by  the  contract  of  March  27, 
1906,  between  F.  Haag  &  Bro.  and  Cheat- 
ham, and  the  subsequent  assignment  of  the 
benefit  of  that  contract  to  Reichert  And, 
the  sale  contemplated  by  that  contract  hav- 
ing been  made,  Cheatham's  fee  was  earned, 
and  its  payment  cannot  be  postponed  by  the 
agreement  of  June  29,  1906,  which  at  most 
contemplates  some  future,  final  sale  or  set- 
tlement between  F.  Haag  &  Bro.  and  Mann 
Bros.  That  is  a  matter  entirely  between 
the  two  last-named  partleij,  and  cannot  be 
used  to  affect  Cheatham's  rights  under  his 
contract. 

Concerning  appellee's  contention  under 
their  cross-appeal  granted  by  the  circuit 
court  that  the  Judgment  was  for  too  small 
a  sum,  it  is  sufficient  to  say  that  a  cross-ap- 
peal cannot  be  granted  by  the  circuit  court 
It  can  be  granted  only  by  this  courts  Civ. 
Code  Prac.  $  755;  Murphy  v.  Blandford,  11 
S.  W.  713.  11  Ky.  Law  Rep.  125;  Hancock 
y.  Hancock's  Adm'r,  69  S.  W.  757,  24  Ky. 
Law  Rep.  664.  And,  as  no  cross-appeal  was 
prayed  or  granted  here,  that  branch  of  the 
case  will  not  be  considered. 

The  Judgment  of  the  chancellor  is  affirm- 
ed, with  damages. 


CREAMER  V.  LOUISVILLE  RY.  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  17,  1911.) 

1.  Appeal  and  Ebboe  (S  989*)  —  Veboict — 
Evidence— Sufficiency. 

The  court  on  appeal,  reviewing  the  suflS* 
dency  of  the  evidence  to  sustain  the  verdict, 
will  not  determine  the  weight  of  the  evidence, 
but  will  only  determine  whether  there  is  any 
evidence  to  support  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3897;    Dec.  Dig.  §  989.*] 

2.  Appeal  and  Ebbob  (|  1001*)  —  Verdiot — 
Evidence — Sofficiency. 

In  an  action  for  injaries  in  a  collision 
with  a  street  car,  evidence  held  sufficient  to  go 
to  the  jury  on  the  question  whether  plainti^s 
injuries  were  caused  by  the  negligence  of  the 
motorman  or  by  his  own  negligence,  so  that 
their  finding  exonerating  the  defendant  will 
not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3922,  3928-^33 ;  Dec.  Dig. 
{  1001.*] 

3.  Stbeet  Railboads  ({  93*)— Ofebahon  or 
Cabs— Case  Requibed. 

A  motorman  approaching  a  car  on  the  ad- 
jacent track  from  which  passengers  are  alight- 
ing must  keep  a  sharp  lookout  foi*  persons  who 
cross  the  street  immediately  behind  the  car,  and 
to  have  his  own  car  in  such  control  that  he 
may  stop  it  at  a  moment's  notice,  and  must 
give  timely  warning  of  the  approach  of  his  car. 
[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  B  195-200;  Dec.  Dig.  t 
93.*] 

4.  Stbeet  Railboads  (i  93*)— Operation  or 
Cars— Cabe  Required. 

^VheIe  a  passenger  alighting  from  a  street 
car  and  going  behind  the  car  to  cross  the  paral- 
lel track  on  which  cars  were  run  in  the  op- 
posite direction  exercised  ordinary  care  for  his 
safety,  but  the  motorman  operating  the  car  on 
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the  parallel  track  failed  to  keep  a  sharp  look- 
ont,  or  to  have  hia  car  under  complete  control, 
or  to  give  timely  warning  of  its  approach,  and 
the  failure  resulted  in  the  car  striking  the  pas- 
senger, the  passenger  could  recover. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  |§  105-200;  Dec.  Dig.  {  03.*] 

5.  Stbeet  Raixboads  (|  118*)— Ofebation  of 

Cabs— Cabe  REQinBED. 

Where,  in  an  action  for  injuries  to  a  street 
car  passenger  passing  behind  the  car  from  which 
he  had  just  alighted  to  cross  a  parallel  track 
in  front  of  an  approaching  car  which  struck 
him,  there  was  nO  evidence  that  the  motorman 
saw  the  passenger,  or  by  ordinary  care  could 
have  discovered  his  peril  in  time  to  have  avoid- 
ed the  accident,  but  the  proof  showed  that  the 
car  was  on  the  passenger  as  soon  as  he  stepped 
from  behind  the  car  from  which  he  had  alight- 
ed, a  charge  that  it  was  the  duty  of  the  pas- 
senger when  he  started  to  cross  the  parallel 
track  to  exercise  ordinary  care,  and  if  be  fail- 
ed to  do  so,  and  by  the  failure  brought  about 
the  accident,  he  could  not  recover,  though  the 
motorman  was  negligent,  was  sufficient  on  the 
issue  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  |{  25S-269:  Dec.  Dig.  f 
11&*] 

a  Negligence  (8  4*)-^"Obdinabt  Cabb." 

"Ordinary  care"  is  that  degree  of  care 
which  ordinarily  prudent  persons  would  exer- 
cise under  like  or  similar  circumstances,  and 
negligence  is  the  failure  to  exercise  such  ordi- 
nary care. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  g  6;   Dec.  Dig.  g  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  50^9-5042 ;  vol.  8,  pp.  7739,  7740.] 
7.  Damages  (|  95*)  —  Pebsowal  Injubies  — 

Measdbe  or  Dauaqeb. 

The  jury  in  awarding  damages  for  a  per- 
sonal injury  should  award  plaintiff  such  sum 
as  will  reasonably  compensate  him  for  the 
mental  and  physical  suffering  which  he  has  en- 
dured, and  which  it  is  reasonably  certain  he 
may  endure,  as  a  result  of  his  injuries,  and  for 
the  impairment  of  his  ability  to  labor  and  earn 
money,  not  exceeding  the  amount  sued  for,  and 
for  his  expenses  for  medical  services  not  ex- 
ceeding the  amount  demanded. 

[Ed,  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |i  222-229;    Dec  Dig.  {  95.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Cbancery  Branch,  Second  Division. 

Action  by  Marlon  Creamer  against  the 
Loulsyille  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Ed-wards,  Ogden  &  Peak,  for  appellant. 
Falrlelgh,  Straus  &  Fairlelgb  and  Howard 
B.  Lee,  for  appellee. 

SETTLE,  J.  Appellant,  a  resident  of  Sell- 
ersburg,  Ind.,  upon  reaching  the  city  of  Louis- 
ville, took  a  Fourth  street  south-bound  car, 
operated  by  appellee,  to  go  to  a  cooper  shop 
on  N  street,  where  he  was  employed.  Upon 
reaching  M  street,  the  car  stopped,  and  ap- 
pellant got  off  of  it  on  the  west  side,  and 
immediately  went  aronnd  the  rear  end  of  the 
car  to  cross  Fourth  street  to  the  east  side. 
When  in  the  act  of  stepping  on  the  second 
railway  track  In  that  street,  be  was  struck 
by  one  of  the  appellee's  north-bound  cars,  as 


It  passed  the  one  from  wblch  be  bad  alight- 
ed, and  greatly  Injured  upon  big  bead  and 
other  parts  of  the  body.  Appellant  sned  ap- 
pellee In  the  court  below  to  recover  damages 
for  tbe  Injuries  thus  received,  alleging  ^t 
tbey  were  caused  by  tbe  negligence  of  its 
servants  In  charge  of  tbe  car  with  which  be 
collided.  Appellee  "by  answer  denied  the  neg- 
ligence complained  of,  and  pleaded  contribu- 
tory negligence  on  tbe  part  of  appellant,  but 
for  which,  It  was  alleged,  he  would  not  have 
been  Injured.  The  plea  of  contributory  neg- 
ligence was  traversed  by  reply,  thereby  com- 
pleting the  issues.  The  trial  resulted  in  a 
verdict  for  appellee,  and  appellant,  having 
been  refused  a  new  trial,  has  appealed. 

But  two  grounds  are  urged  for  a  reversal: 
(1)  That  the  verdict  was  contrary   to   and 
not  supported  by  the  evidence;   (2)  that  tbe 
trial  court  did  not  properly  instruct  tbe  Jury. 
The  first  ground  is  without  merit.    While  ap- 
pellant and  nearly  all  of  his  numerous  wit- 
nesses testified  that  the  car  by  which  he  was 
struck  was  running  at  a  high  rate  of  speed, 
that  its  gong  or  bell  gave  no  warning  of  its 
approach,  and  that  the  force  of  the  collision, 
by  reason  of  tbe  speed  of  tbe  car,  was  suf- 
ficient to  knock  appellant  10  or  15  feet,  tbe 
motorman  and  conductor  on  each  of  the  cars, 
as  did  other  witnesses  Introduced  by  appel- 
lee, testified  that  It  signaled  its  coming  by  the 
sounding  of  the  gong,  and  that  in  approach- 
ing and  passing  tbe  other  car  its  speed  was 
reduced  to  a  rate  not  exceeding  2  miles  per 
hour.     Moreover,    some   of    appellee's   wit- 
nesses testified  that  appellant  came  so  sud- 
denly from  behind  tbe  car  In  wbicb  he  bad 
been  riding  and  onto  tbe  track  immediately 
in  front  of  the  car  which  struck  him  that 
the  motorman  in  charge  thereof  did  not  bave 
time  to  stop  it  before  It  ran  against  him. 
Among  these  witnesses  was  tbe  motorman, 
who  further  testified  that  be  was  maintain- 
ing a  constant  lookout  In  front  of  tbe  ear, 
and  that,  wh«a  appellant  came  from  behind 
the  other  car  and  stepped  on  the  track   lu 
front  of  the  moving  car.  It  was  in  four  feet 
of  bim,  and  that  be  (the  motorman)   made 
every  effort  possible  to  stop  the  car  before 
It  struck  him,  but  was  unable  to  do  so.    Ap- 
pellant in  testifying  failed  to  state  whether 
be  saw  tbe  car  before  it  struck  bim,  but  did 
say  be  did  not  remember  that  be  looked  to 
see  if  a  car  was  coming.    H.  0.  May,  a  pas- 
senger on  the  car  In  which  appellant  had 
been  riding,  testified  that  he  called  to   the 
latter  as  be  was  alighting  from  the  car,  and 
warned  him  that  a  north-bound  car  was  ap- 
proaching,  but  tliat  be  did  not  heed    the 
warning. 

It  Is  apparent  from  the  foregoing  facts 
that  It  cannot  fairly  be  claimed  there  -was 
no  evidence  to  support  the  verdict  Wheth- 
er tbe  verdict  was  against  tbe  weight  of  the 
evidence  we  are  not  required  to  determine. 
It  is  sufficient  to  say  that  there  was  evidence 
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from  whteb  the  Jury  had  the  right  to  deter- 
mine whether  appellant's  injuries  were  caus- 
ed by  the  negligence  of  appellee's  servants  or 
his  own  negligence,  and  their  finding  ex- 
onerating the  former  from  responsibility  will 
not  be  disturbed,  as  it  was  not  without  sup- 
port from  the  evidence,  or  so  contrary  thereto 
as  to  have  been  unauthorized. 

We  are  also  unable  to  find  any  error  in  the 
Instructions.  In  order  that  our  approval  of 
them  may  be  better  understood,  we  Insert 
them  In  the  opinion: 

"(1)  It  was  the  duty  of  the  motorman  In 
charge  of  defendant's  car  being  operated 
north  on  Fourth  street  near  M  at  the  time 
plaintUt  claims  he  was  injured  to  keep  a 
sharp  lookout  for  persons  alighting  from  the 
soutb-lKmnd  car  which  he  expected  to  cross 
the  street  Immediately  behind  same,  and  to 
have  the  north-bound  car  under  such  con- 
trol as  that  it  might  be  stopped  at  a  mo- 
ment's notice,  and  to  give  timely  notice  or 
warning  of  the  approach  of  said  car  to  said 
place  by  ringing  of  bell  or  gong,  and  if  the 
jury  believe  from  the  evidence  that  the  plain- 
tiff alighted  from  south-bound  car  at  Fourth 
and  M  street  on  the  8th  day  of  March,  1909, 
and  went  behind  said  car  for  the  purpose  of 
crossing  the  east  track  on  which  there  was 
then  being  operated  a  car  going  north,  was 
exercising  ordinary  care  for  his  own  safety, 
and  further  believe  from  the  evidence  that 
the  motorman  in  charge  of  said  north-bound 
car  failed  to  keep  a  sharp  lookout  at  said 
time  and  place,  or  failed  to  have  said  car 
under  such  control  as  that  it  might  be  stop- 
ped at  a  moment's  notice,  or  failed  to  give 
timely  warning  of  the  approach  of  said  car 
to  said  place  by  ringing  the  bell  or  gong, 
and  further  believe  from  the  evidence  that, 
by  reason  of  the  failure  of  the  motorman  In 
charge  of  said  north-botmd  car  to  observe 
any  one  or  more  of  these  duties  the  plaintiff 
was  struck  by  said  north-bound  car,  the  law 
ia  for  the  plaintiff,  and  yon  should  so  find. 

"(2)  It  was  the  duty  of  the  plaintiff  when 
he  started  across  the  tracks  of  the  defendant 
at  the  place  In  the  evidence  referred  to  to  ex- 
ercise ordinary  care  for  his  own  safety,  and 
If  yoa  believe  from  the  evidence  that  at  the 
time  he  failed  to  exercise  ordinary  care  for 
his  own  safety,  and  by  reason  of  such  failure 
helped  to  cause  or  bring  about  the  injuries  of 
which  he  complains,  and  that  he  would  not 
have  been  injured  but  for  his  failure  in  this 
respect.  If  any  there  was,  then  the  law  is  for 
the  defendant,  and  you  should  so  find,  al- 
though you  may  believe  from  the  evidence 
that  the  motorman  was  negligent  as  submit- 
ted to  you  in  the  first  instruction. 

"(3)  'Ordinary  care'  is  that  degree  of  care 
which  ordinarily  carefully  prudent  persons 
usually  exercise  under  like  or  similar  cir- 
cnmstancea.  'Negligence'  is  the  tailore  to 
exercise  ordinary  care. 

"(4)  If  you  find  for  the  plaintiff,  ^ou  will 
award  to  him  such  sum  In  damages  as  you 


believe  from  the  evidence  will  reasonably 
compensate  him  for  the  mental  and  physical 
suffering  which  he  has  endured,  or  which  it 
Is  reasonably  certain  he  may  endure  as  a 
result  of  his  injuries,  if  any,  and  for  the 
permanent  Impairment  of  his  ability  to  labor 
and  earn  money,  if  any  proven,  not  to  exceed 
on  that  account  the  sum  of  $15,000,  and  for 
expenses  In  medical  services,  if  any  proven, 
not  exceeding  therefor  the  sum  of  $500,  your 
verdict  in  all  not  to  exceed  the  sum  of  $15,- 
600,  the  amount  claimed  in  the  petition.  If 
you  find  for  the  defendant,  you  will  say  so 
by  your  verdict,  and  no  more."  It  will  be 
observed  that  instruction  1  correctly  advised 
the  jury  as  to  the  care  the  law  required  of 
appellee's  motorman  on  the  north-bound  car 
in  approaching  and  passing  the  south-bound 
car  from  which  appellant  alighted  before 
receiving  his  injuries,  not  only  In  the  matter 
of  keeping  a  lookout  and  sounding  the  car 
gong,  but  also  In  slackening  the  speed  of  the 
car  and  otherwise  so  controlling  its  move- 
ments as  to  enable  it  to  be  stopped  at  a 
moment's  notice,  and  further  told  the  jury 
that  if  they  believed  from  the  evidence  the 
motorman  failed  to  perform  any  of  these 
enumerated  duties,  and  that  such  failure 
caused  appellant  to  be  injured,  they  shQuld 
find  for  the  latter.  The  jury  could  not  have 
failed  to  understand  from  this  instruction 
that  if  the  performance  of  the  duties  requir- 
ed of  the  motorman  would  have  enabled  him 
to  have  discovered  appellant's  peril  In  time 
to  have  stopped  the  car  before  it  struck  him, 
and  his  failure  to  perform  them,  or  any  of 
them,  caused  the  car  to  strike  and  injure 
appellant,  It  was  their  duty  to  find  for  him. 

The  instruction  applied  to  the  facts  of  ap- 
pellant's case  the  rule  announced  by  this 
court  in  Louisville  Railway  Co.  v.  Hudgins, 
124  Ky.  79,  08  S.  W.  275,  T  L.  R.  A.  (N.  S.) 
152,  30  Ky.  Law  Rep.  316.  In  that  case,  as 
In  this,  the  plaintiff  was  struck  and  Injured 
by  a  car  passing  a  standing  one  from  which 
she  had  alighted,  and  in  going  around  the 
end  of  which  In  attempting  to  cross  the 
street  she  came  in  contact  with  the  passing 
car.  So  in  that  case  the  opinion  laid  iovm 
with  precision  the  care  with  which  under 
such  circumstances  those  in  charge  of  the 
moving  car  should  approach  and  pass  the 
standing  car  from  which  passengers  had 
alighted  or  were  alighting.  We  think  the 
instruction  In  the  case  at  bar  substantially 
conformed  to  the  (pinion  in  Louisville  Rail- 
way Co.  V.  Hudgins,  supra. 

The  second  instruction  fairly  stated  the 
law  with  respect  to  contributory  negligence, 
and  informed  the  jury  what  negligence  on 
the  part  of  appellant  would  defeat  a  recov- 
ery. We  do  not  understand  that  this  instruc- 
tion, as  far  as  it  goes,  is  objected  to,  but  it 
is  insisted  for  appellant  that  it  should  have 
been  qualified  by  the  addition  of  the  follow- 
ing words:  "Unless  you  shall  believe  from 
the  evidence  that  the  employes  of  defendant 
on   the   north-bound   car   could   have  seen 
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plaintiff  by  the  exercise  of  ordinary  care 
when  be  came  in  peril  from  tbe  car,  and  by 
the  exercise  of  ordinary  care  could  have  pre- 
vented the  injury  which  the  plaintiff  claims 
to  have  sustained,  or  unless  you  may  believe 
from  the  evidence  that  the  Inability,  if  any, 
of  the  motorman  to  stop  the  car  in  time  to 
avoid  striking  plaintiff,  tvas  due  to  the  un- 
usual or  dangerous  speed  at  which  he  was 
running  it,  if  he  was  so  running  It,  in  which 
event  the  law  is  for  the  plaintiff."  The  first 
half  of  the  foregoing  instruction  offered  as 
an  addition  to  instruction  2  seems  to  have 
been  in  part  taken  from  one  approved  in 
Louisville  Railway  Co.  v.  Hudglns,  supra, 
and  the  last  half  from  one  directed  to  be 
given  in  Louisville  Railway  Co.  v.  Byers. 
130  Ky.  437,  113  S.  W.  463.  In  the  Hudgins 
Case  there  was  evidence  conducing  to  show 
that  the  car  which  struck  the  decedent  was 
going  at  such  a  high  rate  of  speed  it  knocked 
her  20  feet,  that  there  was  an  opportunity 
for  the  motorman  to  see  her  and  stop  the 
car  before  the  collision,  but  that,  instead 
of  keeping  a  lookout  ahead,  he  was  looking 
back  at  some  ladies  standing  in  a  door  on 
the  side  of  the  street  These  facts  made  the 
instruction  proper  In  that  case  and  differen- 
tiates it  from  the  case  at  bar,  in  which  there 
was  no  evidence  tending  to  show  that  the 
motorman  on  the  car  which  struck  appellant 
saw,  or  by  the  use  of  ordinary  care  could 
have  seen,  him  or  discovered  his  peril  in 
time  to  have  stopped  it  before  striking  him. 
On  the  contrary,  the  proof  both  of  appellant 
and  appellee  was  to  the  effect  that  the  car 
was  on  appellant  as  soon  as  he  stepped  from 
behind  the  car  from  which  he  alighted,  and 
his  evidence  was  directed  toward  showing 
'  that  the  negligence  of  the  motorman  consist- 
ed in  running  the  car  at  too  great  a  rate 
of  speed  and  failing  to  give  warning  by  the 
sounding  of  the  gong  of  the  approach  of 
tbe  car. 

The  facts  In  Ix)ulsville  Railway  Co.  v.  By- 
ers, supra,  from  the  opinion  of  which,  as 
previously  stated,  the  last  half  of  the  of- 
fered addition  to  instruction  2  was  taken, 
were  unlike  those  of  this  case.  In  that  case 
the  car  which  was  an  "extra"  was  being 
rushed  at  a  speed  of  20  or  25  miles  an  hour 
to  a  remote  part  of  Louisville  to  accommo- 
date the  Sunday  travel  to  a  park.  It  ran 
over  and  Killed  the  decedent  as  be  was  at- 
tempting to  cross  from  one  side  of  the  street 
to  the  other.  He  was  in  plain  view  of  the 
motorman  and  the  car  in  his  view  for  the 
distance  of  a  block  before  it  struck  him  and 
the  gong  sounded  as  the  car  approached. 
Though  he  was  a  large  man;  weighing  220 
pounds,  tbe  car  ran  at  such  speed  that  it 
knocked  his  body  40  feet,  and  ran  75  feet 
beyond  the  point  of  collision  before  it  was 
stopped.  The  vital  question  la  the  case  was 
whether  the  speed  of  the  car  was  what  pre- 
vented it  from  being  stopped  after  tbe  dece- 


dent got  on  the  track  and  before  it  struck 
him.  On  the  facts  of  that  case  the  court 
held  that  the  instruction  from  which  appel- 
lant obtained  the  latter  half  of  the  one  he 
offered  as  an  addition  to  No.  2  in  this  case 
should  have  been  given  in  addition  to  those 
used  on  the  trial  in  that  case.  We  do  not 
think  it  or  the  first  half  taken  from  the 
opinion  in  the  Hudglns  Case  applicable  here, 
but,  if  it  could  be  so  held,  it  is  in  substance 
expressed  in  instruction  1. 

We  do  not  understand  that  Instructions 
3  and  4,  tbe  one  defining  negligence  and  or- 
dinary care  and  the  other  the  measure  of 
damages,  are  objected  to;  at  any  rate,  we 
find  them  correct,  and  that  the  instructions 
as  a  whole  fairly  gave  for  the  guidance  of 
the  Jury  all  the  law  of  the  case. 
,  Wherefore  the  Judgment  is  affirmed. 


UNION  TRUST  &  SAVINGS  CO.  OF  MATS- 

VILLE  V.  TAYLOR  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  9,  1911.) 

1.  Assignments  fob  Benefit  of  Cbbditobs 
(§  12*)  —  constbuctivk  assionuest— acts 
cor«8titutino  —  puesumptions  —  "trans- 
FER." 

A  transfer  is  within  Ky.  St.  S  1910  (Rus- 
sell's St.  i  2104),  making  every  transfer  by  a 
debtor  in  contemplation  of  insolvency  and  with 
a  design  to  prefer  a  creditor  an  assignment  for 
the  benefit  of  creditors,  when  the  transferror 
should  know,  as  a  reasonable  man,  that  be  was 
insolvent  when  the  transfer  was  made,  and 
that  its  effect^  would  be  to  prefer  one  creditor 
to  another;  his  actual  knowledge  of  insolvency 
not  necessarily  being  tbe  criterion. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent.  Dig.  §g  15-lU; 
Dec.  Dig.  §  12.»  , 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7064-7070;    vol.  8,  p.  7819.] 

2.  Assignments  fob  Benefit  of  Creditobs 
(I  14*) — GoNSTBucTivB  Assignment — ^Acts 
Constituting — Prior  Debt. 

A  mortgage  by  an  insolvent  to  secure  a 
debt  which  bad  been  secured  by  a  prior  valid 
mortgage  is  not  within  Ky.  St  |  1910  (Russell's 
St.  §  2101),  making  every  transfer  by  a  debtor 
in  contemplation  of  insolvency  and  with  a  de- 
sign to  prefer  a  creditor  an  assignment  for  the 
benefit  of  creditors. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  iS  21-25; 
Dec.  Dig.  S  14.*] 

Appeal  from  Circuit  Court,  Fleming  County. 
On  petition  for  rehearing.    Opinion  modi- 
fled  and  extended  as  stated. 
For  former  opinion,  see  129  S.  W.  82S. 

Worthington  &  Cochran  (Garrett  S.  Wall, 
of  counsel),  for  appellants  Union  Trust  & 
Savings  Ck>.,  First  National  Bank  of  Mays- 
ville,  Ky.,  Mary  R.  Wells,  Martha  Bramel. 
and  W.  F.  Taylor.  Power  &  Babbitt  and 
Heflin  &  Grannis,  for  appellees. 

HOBSON,  0.  J.  It  is  Insisted  by  counsel 
in  the  petition  for  rehearing  that  the  opin- 
ion is  in  conflict  with  a  number  of  previous 


•For  otber  cases  aee  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


Ky.) 


UNION  TRUST  A  SAVINGS  CO.  y.  TAYIiOR 


197 


dedsions  of  the  court.  Counsel  quote  the 
following  sentence  from  the  opinion:  "The 
letters  of  Marshall,  his  will,  and  the  other 
proof  In  the  record  leave  no  doubt  in  our 
minds  that  he  did  not  In  fact  contemplate 
being  insolveDt,  or  In  fact  Intend  to  prefer 
the  creditors  whom  he  paid  off  on  May  6th, 
to  his  other  creditors."  See  Union  Trust 
Co.,  etc.,  V.  Taylor,  139  Ky.  283,  129  S.  W. 
828.  They  Insist  that,  under  all  the  prior  de- 
cisions of  the  court,  this  effectually  settles 
the  question  that  the  mortgage  of  May  4th 
was  not  such  a  transfer  as  operated  as  an 
assignment  under  the  act  of  1856.  But  this 
sentence  is  not  to  be  dissociated  from  the  re- 
mainder of  the  paragraph  of  the  opinion  in- 
wbich  it  occurs.  Counsel  close  their  quota- 
tion in  the  middle  of  a  sentence,  when  the 
next  sentence  and  those  that  follow  it  were 
plainly  written  to  qualify  the  words  which 
counsel  quote.  What  we  tried  to  say  was 
that  a  man  could  not  prevent  the  applic'ation 
of  the  statute  by  shutting  his  eyes  to  the 
troth,  and  refusing  to  see  what  was  patent. 
The  operation  of  the  statute  does  not  depend 
upon  what  is  the  secret  working  of  the  as- 
signor's mind.  His  mental  processes  do  not 
control  the  statute.  When  a  man  knows 
what  he  owes,  and  knows  what  property  be 
has,  and  a  man  of  ordinary  prudence  situat- 
ed as  he  is  would  know  that  he  is  Insolyent, 
then.  In  the  contemplation  of  the  statute,  he 
knows  that  he  is  insolvent.  In  other  words, 
he  is  charged  with  luiowing  what  a  man  of 
ordinary  prudence,  situated  as  he  is,  would 
know.  In  like  manner,  when  he  makes  a 
transfer  when  be  is  insolvent  and  when  a 
man  of  ordinary  prudence  situated  as  he  is 
would  know  that  the  necessary  effect  of  the 
transfer  Is  to  prefer  one  creditor  to  another, 
he  will  be  presumed  to  intend  that  which  a 
man  of  ordinary  prudence  would  have  con- 
templated under  like  circumstances;  or,  to 
put  it  in  other  words,  if  a  man  of  ordinary 
prudence  under  like  circumstances  would 
know  that  the  transfer  would  prefer  one 
creditor  to  the  exclusion  of  others,  then  the 
debtor  Is  held  to  know  that  the  transfer 
would  so  operate,  and,  knowing  that  this 
would  be  the  operation  of  the  transaction,  he 
is  held  to  have  intended  the  natural  and  nec- 
essary effects  of  his  own  acts.  Counsel 
quote  from  Terrlll  v.  Jennings,  1  Mete.  455 ; 
UlUet  T.  Pottlnger,  4  Mete.  213 ;  Hampton  v. 
Morris,  2  Mete.  836;  Heldrich  v.  Silya,  89 
Ky.  427,  12  S.  W.  770, 11  Ky.  Law  Rep.  645— 
and  insist  that  these  cases  hold  that  the 
debtor  must  actually  know  that  he  is  insol- 
vent, and  actually  design  to  prefer  one  cred- 
itor over  another.  But  no  such  inference 
may  folrly  be  drawn  from  these  opinions. 
On  the  contrary,  the  court  has  in  a  number 
of  cases  laid  down  the  standard  that  he  must 
know  what  he  has  reason  to  know,  and  must 
contemplate  what  he  has  reason  to  contem- 
plate. 

Thus  In  Thompson  ▼.  Heffner,  11  Bush, 
360,  It  was  contended  that  the  debtor  did 


not  know  that  he  was  Insolvent  because  he 
did  not  know  that  he  would  have  to  pay  cer- 
tain debts  on  which  he  was  surety.  After 
discussing  the  matter,  the  court  skid:  "We 
therefore  conclude  that  he  did  not  know  he 
was  insolvent,  unless  the  circumstances  were 
such  that  he  ought  to  have  regarded  it  as 
reasonably  certain  that  he  would  be  called 
upon  to  pay  the  debts  on  which  he  was  sure- 
ty for  his  son  William."  Again,  In  McKee 
V.  Scobee,  80  Ky,  128,  where  It  was  insisted 
that  the  grantor  did  not  know  be  was  insol- 
vent, the  court  said:  "Whether  he  knew  at 
the  time  of  the  sale  he  was  insolvent  must 
be  determined  by  the  facts  and  circumstances 
as  they  are  presented."  In  Allen  v.  Dilling- 
ham, 104  Ky.  808,  47  S.  W.  1078,  20  Ky.  Law 
Rep.  980,  it  also  said:  "Now  it  is  contended 
for  the  defendants  that  Mr.  Dillingham  did 
not  make  the  conveyance  in  contemplation  of 
insolvency,  nor  with  the  design  to  prefer 
Allen's  Sons  to  the  exclusion  either  in  whole 
or  in  part  of  his  other  creditors.  That  Mr. 
Dillingham  did  not  believe  at  the  time  of  the 
conveyance  that  he  was  then  insolvent  is  in 
no  sense  decisive  OT  this  point"  In  Walker 
V.  Davis,  43  S.  W.  406,  19  Ky.  Law  Rep. 
1314,  the  court  said:  "There  is  but  one  con- 
clusion to  be  reached  from  this  record,  and 
that  is  that  Davis  was  Insolvent  when  he 
executed  the  mortgage  to  Walker  ft  Seng- 
stak ;  and,  crediting  Davis  as  being  a  man  of 
fair  Judgment,  be  could  not  have  failed  to 
know  at  that  time  that  he  was  insolvent." 
In  Northern  Bank  v.  Farmers'  Bank,  111  Ky. 
350,  63  S.  W.  604,  23  Ky.  Law  Rep.  696,  the 
debtor  Moore  had  made  a  deposit  in  bank  of 
$4,557.75,  as  stated  in  the  opinion,  "in  the 
usual  course  of  business  without  actual  in- 
tention on  the  part  of  Moore  to  give  It  a 
preference  over  bis  other  creditors."  Hold- 
ing this  transaction  within  the  statute,  the 
court  said:  "It  has  been  held  that,  where  a 
debtor  makes  a  transfer  or  payment  to  one 
of  his  creditors  with  the  knowledge  that  he 
is  insolvent,  the  design  to  prefer  will  be  pre- 
sumed, unless  the  accompanying  circumstanc- 
es show  plainly  that  there  was  no  such  in- 
tention. This  rests  upon  the  presumption 
that  one  designs  the  usual  result  of  his  act. 
But  the  presumption  is  not  absolute.  The 
intent  of  the  debtor  is  the  essence  of  the  stat- 
ute. Still  the  purpose  of  the  statute  would 
be  defeated  If  it  were  deified  application 
simply  because  the  debtor  did  not  in  fact 
contemplate  the  necessary  effect  of  bis  act 
If  Moore  had  handed  the  check  for  $4,557.75 
to  the  bank,  and  directed  the  proceeds  col- 
lected and  credited  on  this  note,  tmdoubtedly 
the  transaction  would  have  been  within  the 
statute.  He  cannot  be  allowed  to  do  by  in- 
direction the  same  thing  without  the  same 
result  His  act  not  only  put  it  in  the  power 
of  the  bank,  but  imposed  on  It  the  necessity 
of  applying  the  proceeds  of  the  check  to  the 
payment  of  the  note ;  for,  if  it  bad  failed  to 
do  this,  it  would  have  released  the  surety  in 
the  note,  and,  after  paying  out  the  money, 
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it  wonid  have  had  nothing  to  look  to  for  Its 
debt  but  the  personal  obligation  of  Moore, 
who  was  Insolvent  The  aim  of  the  statute 
Is  to  secure  equality  between  creditors,  and 
Its  Just  purpose  cannot  be  defeated  In  such 
a  way." 

The  aim  of  the  statute  being  to  secure 
equality  ttetween  creditors,  what  the  debtor's 
mental  attitude  may  be  is  not  so  material 
under  the  statute  as  the  real  character  of  the 
transaction.  The  law  nowhere  holds  out  a 
premium  for  supineness  and  negligence;  Its 
standard  Is  ordinary  care.  It  Is  not  usually 
easy  to  show  what  is  in  fact  going  on  In  a 
man's  mind;  and  so,  In  cases  of  this  sort. 
It  Is  a  reasonable  rule  to  apply  the  statute, 
where,  under  the  facts  known  to  him,  a  rea- 
sonable man  would  know  that  he  was  Insol- 
vent, and  would  know  that  the  eftect  of  his 
act  would  be  to  prefer  one  creditor  to  anoth- 
er. This  Is  the  rule  applied  in  the  opinion, 
and,  as  shown.  It  has  been  often  applied  by 
this  court  before. 

2.  Upon  a  reconsideration  of  the  matter, 
the  court  Is  of  opinion  that  the  mortgage  giv- 
en the  Trust  Company  on  January  4th  creat- 
ed a  valid  lien  to  secure  the  debt  of  $2,000, 
and  that  as  to  this  debt  of  $2,000  the  mort- 
gage of  May  4th  was  not  within  the  statute. 
The  opinion  heretofore  delivered  is  modified 
as  indicated  to  the  effect  that,  as  the  debt  of 
$2,000  was  secured  by  the  prior  mortgage, 
the  mortgage  of  May  4th  was  not  Invalid  as 
to  this  debt  of  $2,000.  Meier  v.  Fllnsbach,  95 
Ky.  139,  24  S.  W.  235,  15  Ky.  Law  Rep.  482 ; 
Foley  V.  Foley,  108  S.  W.  270. 

3.  The  circuit  court  by  its  judgment  ad- 
Judged:  (1)  That  the  mortgage  of  May  4th 
for  $40,000  was  within  the  statute,  and  op- 
erated as  an  assignment  except  to  the  extent 
of  $4,171.70  retained  for  Mrs.  Ambler.  (2) 
That  tbe  following  payments  made  by  Mar- 
shall on  May  6th  and  May  7th  were  within 
the  statute:  $16,822.50  to  the  Trust  Ck)mpa- 
ny ;  $10450.75  to  the  First  National  Bank  of 
MaysvlUe;  $400  to  the  Union  Trust  Compa- 
ny; $2,043  to  W.  F.  Taylor;  $1,585  to  Martha 
A.  Bramel ;  $6,108.35  to  Mary  B.  Wells ;  $2,- 
161.65  to  James  N.  Kirk;  $3,000  to  Logan 
Marshall — and  each  of  these  parties  was  or- 
dered to  pay  to  the  receiver  the  sum  so  re- 
ceived with  Interest  from  the  time  he  receiv- 
ed it  (3)  That  the  Trust  Company  might 
present  Its  claim  for  $36,000  with  Interest 
(tbe  mortgage  to  secure  which  was  set  aside) 
as  a  general  claim  against  the  estate  of  R.  T. 
Marshall;  that  the  First  National  Bank 
might  present  its  claim  of  $4,000,  after  hav- 
ing first  turned  over  the  collateral  and  the 
money  collected  on  same  to  the  receiver; 
that  the  various  creditors,  when  they  bad 
paid  In  the  amounts  which  they  were  ordered 
to  pay  in,  might  present  their  original  claims 
against  the  estate,  and  come  in  pro  rata 
In  the  general  distribution  of  the  estate. 
Marshall's  debts  amounted  to  about  $85,000. 
By  the  Judgment  of  the  court,  the  creditors 
who  had  gotten  the  money  were  required  to 


bring  it  back,  and  the  Trust  Company  and 
the  bank  were  also  required  to  present  their 
claims  amounting  to  $40,000,  although  the  se- 
curities which  they  held  were  set  aside  as 
within  the  statute.  The  effect  of  the  Judg- 
ment was  to  Increase  Marshall's  debts  from 
$85,000  to  $125,000  and  to  add  $36,000  to  tbe 
debt  of  the  Trust  Company  against  Marshall, 
and  $4,000  to  the  debt  of  the  bank  against 
Marshall,  and  to  require  them  to  come  in 
pro  rata  with  the  other  creditors  on  these 
sums. '  This  was  wrong.  When  the  creditors 
who  had  received  money,  where  the  payment 
was  within  the  statute,  are  required  to  pay 
the  money  back  to  the  receiver  with  interest, 
or  to  secure  It  to  him,  the  other  creditors  of 
Marshall  cannot  complain,  and  the  bonds  se- 
cured by  the  mortgage  of  May  4th  should  be 
paid  in  full  out  of  the  proceeds  of  tbe  land 
If  the  price  of  the  land  Is  sufBclent  for  this 
purpose,  and,  if  insufflcient,  so  far  as  it  will 
pay  them.  The  Trust  Company  should  not 
be  required  to  prove  up  $36,000  as  a  general 
claim.  It  should  only  be  required  to  prove 
up  as  a  general  claim  its  claim  for  the  money 
the  payment  of  which  was  within  the  statute. 
4.  Tbe  Trust  Company,  the  First  National 
Bank,  Mary  R.  Wells,  Martha  A.  Bramel,  W. 
F.  Taylor,  and  J.  N.  Kirk  superseded  the 
Judgment  By  the  opinion  delivered  herein, 
the  Judgment  against  the  Trust  Company  was 
reversed,  also  the  Judgment  against  the  First 
National  Bank  as  to  the  $4,000  collateral,  and 
the  debt  which  it  secured ;  but  the  Judgment 
against  the  bank  as  to  the  payment  Into  court 
of  $10,150.75,  and  the  Judgments  against 
Wells,  Bramel,  Taylor,  and  Kirk  were  af- 
firmed. A  Judgment  for  damages  was  then 
entered  against  all  the  appellants  except  the 
Trust  Company  and  the  First  National  Bank. 
Upon  a  reconsideration  of  these  matters,  we 
have  reached  the  conclusion  that.  In  view  of 
the  fact  that  the  land  had  been  sold,  and  the 
other  facts  shown  by  the  record,  it  was  in- 
equitable to  require  these  parties  to  pay  Into 
court  the  whole  of  the  money  they  had  re- 
ceived, and  then  to  require  them  to  draw 
back  from  the  receiver  their  pro  rata,  when 
complete  Justice  will  be  done  if  they  pay  in- 
to court  all  that  they  received  with  Interest 
over  and  above  what  is  coming  to  them  on  a 
distribution  of  the  estate.  The  court  should 
have  entered  a  Judgment  requiring  them  to 
execute  a  bond  within  30  days  to  the  receiv- 
er conditioned  for  the  payment  of  the  money 
to  the  receiver  when  ordered  by  the  court, 
and  provided  that,  tn  case  they  failed  to  ex- 
ecute the  bond,  an  execution  might  issue  for 
the  money.  The  court  should  also  refer  the 
case  to  a  commissioner  to  report  the  debts, 
the  estate  for  distribution,  and  what  amount 
is  coming  to  each  creditor ;  and,  on  the  con- 
firmation of  this  report,  he  should  order  each 
of  the  appellants,  who  have  given  the  bond 
above  referred  to,  to  pay  Into  court  the  sum 
which  is  In  his  hands  over  and  above  his 
proper  pro  rata.  In  this  way  the  fund  will 
bear  Interest  until  a  distribution  la  made,  tbe 
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loss  to  all  the  creditors  will  be  less,  no  injus- 
tice will  be  done  to  any  of  tbem,  cost  will  be 
ayoided,  and  no  andne  hardship  will  be  plac- 
ed apon  the  creditors  who  received  the  mon- 
ey, the  payment  of  which  is  now  adjudged 
within  the  statute. 

The  opinion  is  modified  and  extended  as 
above  Indicated.  The  Judgment  as  to  all  the 
appellants  is  reversed,  and  the  cause  remand- 
ed for  a  Judgment  and  further  proceedings 
consistent  herewith.  The  petition  for  rehear- 
ing in  other  respects  is  overruled. 


THOMAS   r.  CONTINENTAL  INS.  CO.  OF 

NEW  YORK. 
(Court  of  Appeals  of  Kentucky.    Feb.  14,  1911.) 

Ikburanck  (f  612*)— Action  oir  Poliot— Con- 

DinoRa  Pbeckdent. 

Where  insured,  holding  a  fire  policy  for 
$700  on  a  house  and  personalty,  was  refused 
payment  on  the  ground  of  misrepresentation  as 
to  bis  ownership  of  the  property,  and,  after 
consulting  an  attorney  of  his  oxrn  selection  and 
another  recommended  to  him  {>;  a  friend  ac- 
cepted $350  in  compromise  of  his  claim,  he  can- 
not recover  on  the  policy  on  the  ground  that 
the  agents  of  the  insurer,  knowing  that  he  was 
an  ignorant  colored  man,  took  advantage  of  him 
and  overreached  and  deceived  him,  witibout  first 
repaying  or  tendering  back  the  money  received. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1520-1528 ;   Dec.  Dig.  {  612.*] 

Appeal  from  Clrcalt  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Frank  Tliomas  against  the  Con- 
tinental Insurance  Company  of  New  York. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

J.  T.  A.  Baker  and  J.  W.  S.  Clements,  for 
appellant  Edwards,  Ogden  &  Peak,  for  ap> 
pellee. 

LASSINO,  J.  In  October,  1006,  appellant 
procured  from  appellee  company  a  policy  of 
insurance  upon  a  house  for  $500,  and  per- 
sonal property  contained  therein  for  $200.  In 
January,  1908,  while  the  policy  was  in  force, 
the  property  was  burned.  The  house  was  a 
total  loss;  the  loss  of  the  contents  was  partial. 
Following  the  fire,  appellee's  agent  received 
notice  that  the  title  to  the  lot  upon  which 
the  house  stood  was  not  in  appellant  when 
he  procured  the  Insurance,  and  that,  after 
the  insurance  had  been  placed,  a  chattel 
mortgage  was  given  upon  the  personalty  cov- 
ered by  the  policy.  On  the  ground  that  the 
insured  had  misrepresented  the  facts  aa  to 
ownership  or  title,  the  company  disputed  the 
claim.  Thereupon  appellant  sought  the  ad- 
vice of  an  attorney,  and,  in  company  with 
him.  went  to  see  the  agents  of  appellee. 
Again  the  grounds  for  refusal  to  pay  were 
stated.  Shortly  thereafter,  one  Ponder  un- 
dertook to  adjust  the  loss  for  appellant, 
and,  after  some  conferences  between  Ponder 
and  appellant  on  the  one  side  and  tlie  agents 
of  appellee  on  the  other,  a  compromise  agree- 


ment was  reached,  whereby  the  company 
paid  to  appellant  the  sum  of  $350  in  settle- 
ment of  the  claim.  This  settlement  was 
made  on  the  21st  day  of  January,  1908.  Ap- 
pellant paid  Ponder  $25  for  his  services,  and 
retained  $325.  Thereafter,  on  January  30, 
1908,  appellant  procured  a  deed  to  the  lot 
on  which  the  bouse  had  stood,  and  on  Febru- 
ary 2,  1909,  filed  suit,  in  which  he  sought  to 
recover  of  the  insurance  company  the  $700, 
credited  by  the  money  received.  He  set  up 
in  Us  petition  that  he  was  an  ignorant,  col- 
ored man,  and  tliat  the  appellee's  agent, 
knowing  this  fact,  took  advantage  of  his  ig- 
norance and  overreached  and  deceived  him. 
Appellee  answered,  and,  in  addition  to  con- 
troverting the  material  allegations  of  the 
petition,  pleaded  affirmatively  the  facts  out 
of  which  the  dispute  arose,  the  subsequent 
settlement  and  adjustment,  and  that  no  part 
of  the  money  had  been  returned.  Appellant 
then  filed  an  amended  petition,  in  which  be 
pleaded  that  he  did  not  discover  the  fraud 
practiced  upon  him  until  after  he  had  spent 
the  money  received  by  him  from  appellee, 
and  put  it  out  of  his  power  to  return  it; 
that,  if  he  had  offered  to  return  it,  appellee 
would  have  refused  to  accept  it  A  motion 
to  strike  this  ammded  petition  from  the 
record  was  overruled,  as  was  also  a  demur- 
rer thereto.  The  reply  put  in  issue  the  ma- 
terial allegations  of  the  answer,  and  denied 
that  the  $330  was  paid  or  accepted  in  full 
settlement  The  affirmative  matter  in  the 
amended  petition  was  traversed,  and,  on  the 
issues  thus  made,  the  case  went  to  trial. 
At  the  conclusion  of  appellant's  testimony 
the  case  was  taken  from  the  Jury  on  a  per- 
emptory instruction  and  Judgment  rendered 
for  defendant. 

In  his  testimony  appellant  shows  that  he 
held  an  option  on  the  property  at  the  time 
the  insurance  was  taken  out  The  title  was 
in  another.  He  had  the  right  to  close  his 
option,  or  not,  as  he  saw  fit  Ue  was  in  pos- 
session under  a  lease.  He  stated:  That  the 
morning  after  the  fire  be  informed  the  agent 
of  the  company  that  he  did  not  own  the  prop- 
erty, but  was  buying  it;  also,  that  he  had 
placed  a  cliattel  mortgage  upon  his  personal 
effects  in  the  house.  The  agent  told  Um 
that  they  were  not  under  any  liability  to 
pay  him,  but  that  any  proposition  which  he 
had  to  make  would  be  submitted  to  the  com- 
pany. That  thereafter  the  Reverend  Mr. 
Sands  advised  him  to  get  Mr.  Ponder  to  ad- 
Just  the  dispute  for  him.  Before  accepting 
the  services  of  Ponder,  be  consulted  Mr.  Fred 
Forcht,  and  together  he  and  Forcht  or  some 
one  from  Forcht's  offlice,  went  to  the  office  of 
appellee's  agents  to  discuss  the  matter  with 
them.  Nothing  came  of  this  interview;  and 
later  he  sought  out  Mr.  Ponder  and  gave 
blm  his  policy,  together  with  a  list  of  his 
personal  property.  Ponder  conferred  with 
the  agents,  and  informed  appellant  that  he 
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could  do  notblng  with  them.  After  tbia  re- 
port bad  been  made  to  him,  he  agreed  to 
and  did  accept  the  $350,  and  executed  the 
receipt  He  took  the  check  for  $350  to  the 
bank,  cashed  It,  gare  Ponder  $25,  and  re- 
tained $325  himself.  This  Is,  In  substance, 
his  evidence. 

The  dispute  over  the  validity  of  the  policy 
was  not  a  trumped  up  defense  but  was  one 
which,  it  appears,  the  agent  of  appellee  be- 
lieved to  be  good.  With  a  knowledge  of 
what  the  objection  of  the  company  was  to 
paying  the  loss,  appellant  consulted  an  at- 
torney of  his  own  selection,  and  later  ac- 
cepted the  services  of  one  recommended  by 
a  friend,  to  adjust  the  dispute  for  him.  In 
this  no  advantage  was  taken  of  him  by  ap- 
pellee or  its  agents.  On  the  advice  of  this 
man  of  his  own  selection,  the  adjustment  was 
made,  and  he  got  the  money  and  signed  the 
release.  He  may  not  retain  the  money  and 
seek  to  relieve  himself  of  the  effect  of  the 
discharge.  Before  he  can  have  any  standing 
In  court,  he  must  either  pay  it  back  or  ten- 
der It.  Tltne  V.  Rochester  German  Insurance 
Co.,  97  Ky.  567,  31  S.  W.  127,  17  Ky.  Law^ 
Rep.  385,  28  L.  R.  A.  478,  53  Am.  St  Rep. 
426;  L.  &  N.  R.  R.  Co.  v.  McElroy,  100  Ky. 
153,  37  S.  W.  844,  18  Ky.  Law  Rep.  730. 
On  this  showing,  that  he  bad  failed  to  do 
either,  the  court  properly  directed  a  Judg- 
ment against  him. 

Judgment  affirmed. 


CASPERSON   V.    MICHAELS. 
(Court  of  Appeals  of  Kentucky.    Feb.  17,  1911.) 

1.  Masteb  and  Servant  (8  95*)— Minoes  — 
RiOHT  TO  Employ. 

Act  March  18,  1908  (Ky.  St  f  331a,  sub- 
sec.  1  [Russell's  St.  I  32371),  prohibits  employ- 
ment of  children  under  14  ^eara  old  in  fac- 
tories, etc.  Subsection  2  (section  3238)  permits 
employment  of  children  between  14  and  16  years 
of  age  if  a  certificate  is  obtained.  Subsection 
11  (section  3247)  prohibits  employment  of  chil- 
dren under  16  to  operate  certain  machinery. 
Beld,  that  subsection  11  absolutely  prohibits 
employment  of  children  under  16  at  such  ma- 
chinery; subsection  2  not  extending  to  such 
employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Berrant,  Dec.  Dig.  f  95.*] 

2.  Mabtbb  and  Sebvant  ({  96*)  — Minobs  — 

Injubt— Defenses. 

It  is  no  defense  to  suit  for  injury^  to  a  child 
employed  at  a  laundry  mangle  in  violation  of 
Act  March  18,  1908  (Ky.  St  i  331a,  subsec.  11 
[Russell's  St.  I  3247]),  while  warming  her  hands 
on  the  revolvmg  cylinder  before  commencing 
work,  that  she  was  injured  by  a  part  of  the 
mangle  at  which  she  is  not  expected  to  Work, 
and  while  not  at  woik. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  f  96.*] 

8.  Master  and  Servant  (g  96*)— Minors— In- 
jubt—PBOxncAXK  CAtlBE. 

The  proximate  cause  of  injury  to  a  child 
employed  at  a  laundry  mangle  In  violation  of 
Act  March  18,  1908  (Ky.  St.  {  331a,  subsec.  11 


[Rnssell'a   St.  J  32477),  Is  such  unlawful  em- 
ployment as  affecting  the  employer's  liability. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  §  96.*] 
4.  Appeal  and  Error  ({  1066*)— Harmless 

EBBOB— INSTBUCTIONS. 

In  an  action  for  injury  to  a  child  employ- 
ed to  operate  a  laundry  mangle  in  violation 
of  Act  March  18,  1908  (Ky.  St.  |  3818,  subsec. 
11  [Russell's  St.  i  3247]).  it  waa  not  prejudicial 
error  to  instruct  that  her  employment  in  the 
laundry  was  unlawful,  though  employment  at 
other  work  in  the  laundry  would  not  have  been 
unlawful. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4220;  Dec.  Dig.  f  i066.*J 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  Margaret  Michaels,  by  her  next 
friend,  against  Louis  C.  Casperson.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Atflrmed. 

O'Neal  &  O'Neal  and  Edwards,  Ogden  & 
Peak,  for  appellant  Geo.  Welsslnger  Smith, 
for  appellee. 

CLAY,  C.  Appellee,  Margaret  Michaels, 
suing. by  her  nest  friend,  brought  this  action 
against  appellant  Louis  C.  Casperson,  to  re- 
cover damages  for  personal  Injuries  alleged 
to  have  been  due  to  the  negligence  of  appel- 
lant The  Jury  returned  a  verdict  In  her 
favor  for  $1,500.  From  the  Judgment  based 
thereon  this  appeal  Is  prosecuted. 

Appellant  at  the  time  appellee  was  injur- 
ed, operated  a  laundry  plant  on  Portland 
avenue  In  the  city  of  Louisville.  Among  the 
machines  he  had  In  his  plant  was  a  large 
mangle  which  was  used  for  the  purpose  of 
laundering  sheets,  table  cloths,  etc.  The  dis- 
tance from  the  front  to  the  rear  of  the 
mangle  was  about  5  feet;  its  width  was 
about  7  feet  and  Its  height  about  4^  feet 
The  goods  were  fed  Into  the  front  part  by 
girls,  and  were  passed  through  the  machine 
and  out  at  the  rear.  They  then  fell  upon  a 
table  where  there  were  other  girls  who  receiv- 
ed and  folded  them.  The  front  part  of  the 
machine  was  provided  with  guards.  The  rear 
part  was  open,  and  there  is  some  evidence 
that  this  was  necessary  for  the  proper  opera- 
tion of  the  machine. 

Appellee,  Margaret  Michaels,  was  14  years 
and  -6  months  old  at  the  time  she  was  in- 
jured. She  had  two  sisters  who  worked  in 
the  laundry.  Appellant  needed  additional 
help,  and  spoke  to  one  of  Margaret's  sisters 
on  the  subject  The  next  morning  the  two 
sisters  brought  Margaret  to  the  laundry,  and 
she  was  Immediately  put  to  work  at  the 
mangle.  Her  duty  was  to  feed  the  cloths  In- 
to the  mangle.  She  began  work  about  five 
days  before  the  accident  which  occurred  on 
March  18,  1909.  On  that  day  she  arrived  at 
the  laundry  a  few  minutes  before  7  o'clo<^. 
Upon  reaching  the  laundry  she  went  immedi- 
ately to  the  dressing  room.  Her  sisters  re- 
mained In  the  dressing  room  while  she  went 
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ont  to  the  mangle  and  stood  nearby,  waiting 
for  the  signal  to  begin  her  morning's  work. 
The  mangle  was  started  at  15  minutes  to 
seven  In  order  to  heat  it  and  have  It  ready 
for  work  at  7  o'clock.  Appellee  describes  the 
accident  In  the  following  language:  "I  was 
standing  there — my  hands  were  cold,  but  I 
wasn't  shivering  though,  and  I  put  my  fin- 
gers np  there  to  get  them  warm  and  some 
one  spoke  to  me,  and  I  turned  around  and 
my  Angers  went  on  In  there,  and  Sadie 
Sprinkle  happened  to  be  coming  out  of  the 
door  or  standing  In  the  door,  and  she  kept 
palling  on  my  arm  to  keep  It  from  going  in 
any  further,  and  my  sister — a  girl  went  in 
and  told  the  other  girls  that  some  girl  had 
her  hand  in  the  mangle,  and  they  all  came 
out  there."  She  farther  testified  that  she 
had  seen  a  boy  with  his  hands  where  she 
had  pat  hers,  and  she  thought  she  could  put 
her  hand  up  there  to  get  It  warm.  She  did 
not  pat  her  hand  on  the  roller,  but  merely 
tapped  her  fingers  on  it  In  doing  this  she 
did  not  know  there  was  any  danger,  although 
she  knew  the  roller  was  warm  and  would 
bam.  Her  hand  was  drawn  between  the  re- 
volving cylinder  and  the  top  guard,  and  was 
severely  injured. 

In  the  year  1008  the  Legislature  passed 
an  act  entitled  "An  act  to  regulate  child 
labor  and  to  make  the  provisions  thereof 
effective."  Laws  1908,  c.  66.  This  act  was 
approved  March  18,  1908,  and  Is  set  forth  in 
chapter  18  of  the  Kentucky  statutes.  The 
provisions  material  to  this  controversy  are 
contained  in  the  various  subsections  of  sec- 
tion 331a.  Subsection  1  (Russell's  St  |  8237) 
provides  that  no  child  under  14  years  of  age 
shall  be  employed,  permitted,  or  suffered  to 
work  in  or  In  connection  with  any  factory, 
work.shop,  mine,  mercantile  establishment, 
etc.  Subsection  2  (Russell's  St.  i  3238)  per- 
mits the  employment  of  children  between  14 
and  16  years  of  age  in  the  event  a  certificate 
of  employment  is  obtained,  and  prescribes 
when  and  under  what  circumstances  a  cer- 
tificate may  be  issued,  and  who  shall  Issue 
the  certificate.  Subsection  11  (Russell's  St 
9  3247)  provides:  "No  child  under  the  age  of 
sixteen  years  shall  be  employed  at  sewing 
belts,  or  to  assist  in  sewing  belts,  in  any 
cai)acity  whatever,  nor  shall  any  child  ad- 
just any  belt  to  any  machinery;  *  •  • 
nor  shall  they  operate  or  assist  in  operating 
lamidry  machinery.  •  •  •"  The  trial 
court  submitted  the  case  to  the  Jury  on  the 
Cbeory  that  appellant  had  violated  the  pro- 
Tisions  of  subsection  11  In  employing  appel- 
lee to  work  at  the  mangle,  and  refused  to 
permit  appellant  to  Introduce  In  evidence  a 
certificate  authorizing  appellee's  employment 

One  of  the  questions  raised  on  this  appeal 
is  the  alleged  error  of  the  court  in  failing  to 
permit  the  certificate  of  employment'  to  be 
Introduced  In  evidence.  A  careful  reading  of 
the  section  of  the  statutes,  however,  convinc- 
es as  that  the  certificate  of  employment  re- 
ferred to  in  the  other  subsections  of  section 


331a  has  no  application  to  cases  arising  un- 
der subsection  11.  It  ia  evident  that  the  Leg- 
islature regarded  the  employments  referred 
to  in  this  subsection  as  being  so  dangerous 
that  it  was  best  to  prohibit  entirely  children 
under  16  years  of  age  from  being  employed 
at  such  occupations.  To  that  end  it  was  pro- 
vided that  no  child  under  the  age  of  16  years 
should  be  employed  In  any  capacity  enumer- 
ated in  that  subsection.  That  being  true,  the 
court  did  not  err  In  refusing  to  permit  the 
certificate  of  employment  to  be  read  to  the 
Jury. 

It  is  earnestly  insisted,  however,  that  ap- 
pellee was  not  injured  by  virtue  of  her  em- 
ployment in  violation  of  the  statute.  In  this 
connection  it  is  argued  that  appellant  had 
the  right  to  employ  appellee  in  the  laundry, 
Just  so  she  was  not  put  to  work  at  any  of  the 
machinery  therein  used;  that  as  she  was 
injured  at  a  part  of  the  machinery  where  she 
was  not  employed  ,to  work,  and  at  a  time 
when  she  was  not  actually  engaged  in  work, 
the  case  is  Just  the  same  as  if  she  had  been 
employed  to  mark  towels,  an  employment  at- 
tended by  no  danger,  and  had  gone  Into  the 
machinery  room  and  been  Injured  in  the 
same  manner ;  that  if  that  be  true,  her  right 
to  recover  does  not  depend  upon'  the  statute, 
and  her  case  should  be  considered  from  a 
standpoint  entirely  Independent  of  the  stat- 
ute; and  when  so  considered,  her  own  evi- 
dence shows  that  the  danger  of  placing  her 
hand  on  or  near  the  drum  was  so  obvious 
and  apparent  that  even  a  child  of  much  ten- 
derer years  ought  to  have  known  suid  appre- 
ciated the  danger.  While  we  ai^reclate 
fully  the  force  of  appellant's  contention,  we 
think  the  difference  between  the  supposed 
case  and  that  at  bar  consists  in  this:  In  the 
supposed  case  there  would  be  no  violation  of 
the  statute,  and,  therefore,  no  right  of  ac- 
tion could  be  predicated  on  the  statute;  in 
the  case  at  bar,  however,  appellee  was  em- 
ployed and  put  to  work  at  the  mangle  In  vio- 
lation of  the  statute.  She  was  actually  In- 
jured by  the  mangle  at  which  she  had  been 
put  to  work.  It  is  immaterial  that  she  was 
Injured  by  that  part  of  the  mangle  at  which 
she  was  not  expected  to  work,  or  that  she 
was  injured  while  not  being  actually  engaged 
in  her  customary  duties.  The  purpose  of  the 
statute  was  to  protect  children,  not  only 
from  the  dangers  necessarily  incident  to 
their  employment  in  and  aroimd  machinery 
of  certain  kinds,  but  from  Injuries  which 
might  result  from  their  own  thoughtlessness 
and  childish  acts.  In  other  words,  the  pur- 
pose of  the  statute  was  to  prevent  their  be- 
ing exposed  to  danger.  Here  appellee  was 
on  hand,  waiting  to  be  summoned  to  work. 
She  was  near  the  mangle  at  which  she  was- 
employed  to  work.  Yielding  to  her  childish 
instincts  she  followed  the  example  of  a  boy 
who  had  put  his  hand  near  the  cylinder  for 
the  purpose  of  warming  It  and  attempted  to 
do  the  same  thing.  It  is  evident  that  the 
statute  was  designed  to  protect  her  under 
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Just  such  drcnmstances.  Knowing  that  a 
cbild  nndcr  16  years  of  age  migbt  be  Injured 
wblle  actually  employed  at  work  on  danger- 
ous machinery,  or  that  be  might,  in  a  spirit 
of  play  or  because  of  heedlessness  that  is 
characteristic  of  children,  touch  or  come  in 
contact  with  the  machinery  in  some  way,  the 
Legislature  made  it  unlawful  to  employ  chil- 
dren under  16  years  of  age  to  work  at  such 
machinery.  As  appellee  was,  by  virtue  of  her 
employment,  exposed  to  the  danger  which 
resulted  in  the  injuries  complained  of,  we 
conclude  that  the  proximate  cause  of  her  In- 
juries was  her  employment  at  the  mangle  in 
violation  of  tlie  statute.  That  being  true, 
the  court  did  not  err  in  refusing  to  instruct 
the  Jury  as  if  the  case  were  one  where  no 
violation  of  the  statute  had  taken  place. 
StrafCord  v.  Republic  Iron,  etc.,  Co.,  238  111. 
871,  87  N.  E.  358,  20  L.  R.  A.  (N.  S.)  876, 
128  Am.  St.  Rep.  129;  Ornamental  Iron  C!o. 
V.  Green,  108  Tenn.  161,  65  S.  W.  899; 
Starnes  v.  Albion  Mfg.  Co.,  147  N.  O.  5S6,  61 
S.  B.  525,  17  Ia  R.  a,  602. 

The  court  did  not  err  in  stating  to  the  Jury 
that  appellee,  at  the  time  of  her  injury,  was 
employed  by  appellant  to  work'  in  his  laun- 
dry, and  that  such  employment  was  forbid- 
den by  law,  and  that  the  law  of  the  case  was 
for  the  plaintifiT  and  that  the  jury  should  so 
find,  etc  To  have  been  technically  correct, 
the  instruction  should  have  stated  that  plain- 
tiff was  employed  by  the  defendant  to  work 
at  a  mangle  in  his  laundry  and  that  such  em- 
ployment was  forbidden  by  law.  The  failure 
of  the  court,  however,  to  specify  the  mangle 
did  not  prejQdice  appellant's  substantial 
rights,  for  It  was  proper  to  instruct  the  jury 
that  appellee's  employment  was  contrary  to 
the  law;  and  as  a  matter  of  fact,  her  em- 
ployment at  the  mangle  was  contrary  to  law. 
That  being  true,  the  latter  statement  of  the 
instruction  was  correct,  although  the  pre- 
vious part  of  the  instruction  referred  only  to 
the  fact  that  plaintiff  was  employed  by  de- 
fendant to  work  in  his  laundry. 

Finding  no  error  in  the  record  prejudicial 
to  the  substantial  rights  of  the  appellant,  the 
Judgment  is  affirmed. 


IX)UISVILT.E,  H.  &  ST.  L.  RT.  CO.  v. 

STILI/WELL. 
(Court  of  Appeals  of  Kentucky.    Feb.  17,  1911.) 

1.  Carbikrs  (S  321*)— Injubies  to  Passenoeb 

— Action— INSTBUCTION. 

An  instruction  that  a  carrier  is  responsible 
to  a  passenger  in  damages  if  he  went  on  the 
platform  or  step  of  the  coach  after  the  signal 
for  the  station  at  which  he  was  to  alight,  and 
was  thrown  to  the  ground  by  the  violent  jerking 
or  bumping  of  the  train  by  the  operation  of  its 
.movements,  which  arose  from  the  neglect  on  the 
'part  of  said  operatives,  was  erroneous,  as  au- 
thorizing recovery  for  the  injury  withont  stating 
the  condition  that  the  carrier  was  guilty  of  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  pee  Carriers,  Dec. 
Dig.  S  321.*] 


2.  Carbiers  (SI  347,  348*)— IirjUBizs  to  Pas- 

BEItOEBS    —   ConTBIBUTOBT     NBOUOSMCE   — 
QUESnON  FOB  JUBT. 

Whether  a  passenger  was  negligent  in  leav- 
ing the  coach  and  taking  a  position  on  the 
steps  while  the  train  was  still  in  motion  I*  a 
question  for  the  jary,  and  it  was  error  to  iostruct 
that  the  carrier  was  liable  for  injuries  from  be- 
ing thrown  from  the  steps  by  the  jerking  of  the 
train,  unless  the  passenger  was  negligent  after 
taking  his  position  on  the  steps. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  St  347.  348.*] 

3.  Tbial  (8  296*)  —  iNSTBucTioNS  —  Cube  bt 
Othxb  Instbuction. 

In  an  action  for  injuries  to  a  passenger,  an 
abstract  instruction  on  contributory  negligence 
did  not  cure  a  defect  in  an  instruction  that  the 
passenger  had  the  right  to  go  upon  the  platform 
preparatory  to  alighting,  and  was  entitled  to 
recover  for  his  injuries,  unless  he  was  negligent 
after  taking  his  position  on  the  platform. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  I  709;  Dec.  Dig.  S  296;*  Carriers,  Cent 
Dig.  I  1406.] 

4.  Damages  (S  96*)— MEASaaE  of  Damaqeb— 
Personal. 

In  an  action  for  injuries  to  a  passenger, 
plaintiff  is  entitled  to  such  sum  in  damages,  as 
will  fairly  compensate  him  for  his  mental  and 
physical  suffering,  and  for  any  permanent  reduc- 
tion of  his  power  to  earn  money,  which  was  the 
proximate  result  of  his  injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Otent  Dig.  a  222-229;   Dec  Dig.  S  95.*] 

5.  NEQLiaENCE  (i  4*)— EuaiENTB— "OEDIirABT 

Care." 

Negligence  is  the  absence  of  ordinary  care, 
and  ordinarv  care  is  that  degree  of  care  which 
an  ordinarily  prudent  person  would  exercise 
under  circumstances  like  or  similar  to  those 
shown. 

[Ed.  Note. — For  other  cases,  see  Neelisence, 
Cent  Dig.  8  6;   Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4743-4763;  voL  8,  pp.  7729-7731; 
vol.  6,  pp.  6029-5042 ;  vol.  8,  pp.  7789,  7740.] 

Appeal  from  Circuit  Ourt,  Breckenrldge 
County. 

Action  by  John  W.  StiUwell  against  the 
Louisville,  Henderson  &  St  Lotiis  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeala  Reversed  and  remanded 
for  new  trial. 

R.  A.  Miller  and  J.  R.  Skillman,  for  ap- 
pellant.   Claude  Mercer,  for  appellee. 

CLAY,  G  AppeUee,  John  W.  Stlllwell, 
brought  this  action  against  appellant  Louis- 
ville, Henderson  &  St  Louis  Railway  Com- 
pany to  recover  damages  for  Injuries  alleg- 
ed to  have  been  due  to  appellant's  negligence. 
The  Jury  returned  a  verdict  In  his  favor  for 
$700,  and  from  the  Judgment  based  thereon 
the  railroad  company  appeals. 

On  November  30,  1909,  appellee  purchased 
a  ticket  from  Hardlnsburg,  Ky.,  entitling 
him  to  transportation  over  appellant's  Une 
of  railway  to  a  station  called  Kirk.  At  about 
7:30  p.  m.  appellee  boarded  app^lant's  train. 
The  train  was  due  at  Kirk  a  few  minutes  be- 
fore 8  o'clock.  AppeUee  testifies  that,  upon 
the  approach  of  the  train  to  Kirk,  the  usual 
station  signal  was  sounded  by  whistle,  and 
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an  employe  came  Into  the  coacb  where  ap- 
pellee was  seated,  and  cried,  "All  out  for 
Kirk!"  The  train  then  began  to  slow  up 
preparatory  to  coming  to  a  stop  at  Kirk. 
Appellee  arose  from  his  seat,  walked  to  the 
door  of  the  coach,  passed  out  upon  the  plat- 
form, and  took  a  position  upon  the  steps 
of  the  car.  While  holding  to  the  railing  and 
when  within  a  few  feet  of  the  usual  stopping 
place,  be  claims  the  engineer  in  charge  of 
the  train  violently  turned  on  the  air  wjth 
such  force  that  it  precipitated  him  headlong 
to  the  ground.  He  struck  on  his  left  shoul- 
der and  side,  and  received  injuries  which  he 
claims  are  permanent  Mr.  Jarboe  corrob- 
orates appellee's  statement  in  regard  to  the 
suddenness  and  force  with  which  the  air 
was  applied  to  the  brakes. 

The  only  ground  urged  for  reyersal  is  the 
failure  of  the  trial  court  properly  to  instruct 
the  Jury. 

Instruction  No.  1,  given  by  the  court,  is  as 
follows:  "The  court  instructs  the  jury  that 
the  plaintiff,  John  W.  Stillwell,  is  admitted 
by  the  defendant  to  hflve  been  a  XHissenger 
for  compensation  paid  said  defendant  on  the 
train  npon  which  the  said  alleged  accident 
occurred ;  and  further  instructs  It  was  the 
duty  of  the  defendant  to  exercise  the  great- 
est d^^ree  of  care  and  foresight  for  his  saf« 
arrival  at  Kirk,  Ky.,  as  compared  with  and 
limited  by  that  care  and  diligence  of  a  pru- 
dent man  engaged  In  that  business,  and  de- 
fendant to  responsible  to  plaintiff  in  dam- 
ages for  any  Injury  sustained  by  him.  If  any, 
while  aboard  the  defendant's  train  on  the 
steps  or  platform  of  the  coach  in  which  he 
was  riding  preparatory  to  alighting  there- 
from when  the  train  should  stop  at  said  sta- 
tion, and  If  the  jury  shall  believe  from  the 
evidence  that  plaintiff  went  upon  the  plat- 
form or  steps  of  said  coach  after  the  signal 
sounded  by  whistle  for  said  station  had  been 
announced  by  the  defendant's  employes,  and 
he  was  thrown  therefrom  to  the  ground  by 
the  violent  jerking  or  bumping  of  said  train, 
If  there  was  any,  by  the  operation  of  its 
movements  which  arose  from  the  neglect  up- 
on the  part  of  said  operation,  and  was  thus 
Injured,  the  jury  shall  find  for  him  in  dam- 
ages such  sum  as  is  warranted  by  the  evl- 
d«ice  not  to  exceed  the  sum  of  $10,000,  the 
amonnt  claimed  in  the  petition."  It  will 
be  observed  that  in  the  above  instruction  the 
court  told  the  jury  tliat  the  defendant  was 
responsible  to  plaintiff  in  damages  for  any 
injuries  sustained  by  him  while  aboard  de- 
fendant's train  on  the  steps  or  platform  of 
the  coach  In  which  he  was  riding  prepara- 
tory to  alighting  therefrom  when  the  train 
should  stop  at  said  station.  It  may  be  that 
the  court  meant  to  convey  the  Idea  that  de- 
fendant was  responsible  only  in  the  event  it 
was  gaUty  of  negligence;  but  there  is  no 
qualification  attached  to  the  language  used. 
Having  told  the  jury  In  unequivocal  language 
that  defendant  was  responsible  for  any  in- 
jaries  sustained  by  plaintiff,  the  Jury  had 


the  right,  under  the  language  employed,  to 
find  for  plaintiff,  and  may  have  done  so  in 
spite  of  the  issues  submitted  by  the  other  in- 
structions. A  statement  like  the  one  employ- 
ed has  no  place  in  an  instruction,  and  the 
court  In  making  use  of  the  same  erred  to 
the  prejudice  of  appellant's  substantial 
rights. 

Instruction  No.  4  is  as  follows:  "The  court 
instructs  the  jury  that  the  plaintiff  had  the 
right  while  the  train  was  in  motion  to  go 
upon  the  platform  or  steps  of  said  coach  in 
which  he  was  riding  preparatory  to  alight- 
ing therefrom  at  Kirk,  if  he  did  so  after  the 
station  of  Kirk  had  been  announced  by  de- 
fendant's employes  and  the  train  was  slow- 
ing up  preparatory  to  coming  to  a  stop,  pro- 
vided, if  In  so  doing,  he  exercised  ordinary 
care  for  his  own  safety  to  avoid  injury  after 
arriving  upon  the  platform  or  steps,  and  if 
the  jury  shall  believe  from  the  evidence  that 
plaintiff  failed  to  exercise  ordinary  care  for 
his  own  safety,  after  being  upon  the  plat- 
form or  steps  of  said  coach,  and  that  In  con- 
sequence thereof  he  was  Injured,  as  com- 
plained of,  then  the  law  is  for  the  defendant 
and  the  jury  should  so  find;  but,  on  the  con- 
trary. If  the  jury  shall  believe  from  the  evi- 
dence that  the  plaintiff  exercised  ordinary 
care  for  his  own  safety  when  upon  the  steps 
or  platform  of  said  coach,  and  he  received 
the  injuries  complained  of,  if  any,  through 
the  negligence  of  the  defendant,  as  set  forth 
in  the  foregoing  instructions,  then  the  law 
is  for  the  plaintiff  and  the  jury  should  so 
find,  as  hereinbefore  set  forth."  In  the  fore- 
going instruction  the  court  held"  as  a  matter 
of  law  that  plaintiff,  after  the  station  of 
Kirk  had  been  announced  and  the  train  was 
slowing  up  preparatory  to  a  stop,  had  a 
right  to  leave  the  car  and  go  out  upon  the 
platform  or  steps,  and  required  of  the  plain- 
tiff the  exercise  of  ordinary  care  for  his  own 
safety  only  after  he  took  a  position  upon  the 
platform  or  steps  of  the  coach.  It  is  insisted 
by  counsel  for  appellee  that  this  instruction 
is  authorized  by  the  opinion  of  this  court  in 
Louisville  &  NashvlUe  R.  R.  Co.  v.  Head, 
59  S.  W.  23,  22  Ky.  Law  Rep.  722,  wherein 
the  court  used  the  following  language:  "Ap- 
pellant complains  of  the  action  of  the  trial 
court  in  refusing  a  peremptory  instruction 
for  defendant  It  is  Insisted  that  this  in- 
struction should  have  been  given  on  the  the- 
ory that  in  going  onto  the  platform  of  the 
moving  train  appellee  was  guilty  of  con- 
tributory negligence  precluding  a  recovery. 
The  court  on  the  trial  gave  an  instruction 
submitting  to  the  jury  the  question  of 'con- 
tributory negligence  in  going  upon  the  plat- 
form of  a  moving  train.  Unless  the  court 
could  say  as  a  matter  of  law  that  in  going 
onto  the  platform  while  the  train  was  in 
motion,  and  after  the  station  whistle  liad 
sounded,  appellee  could  not  recover,  the  in- 
struction given  is  correct,  and  fairly  presents 
the  law.  We  are  of  opinion  that  as  a  legal 
proposition  It  is  not  such  contributory  neg- 
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llg^mce  as  will  defeat  a  recovery  to  go  onto' 
the  platform  of  a  moving  train.  To  go  onto 
the  platform  -nrhile  tbe  train  is  in  motion 
might  properly  be  held  in  some  cases  to  be 
such  negligence  as  will  defeat  a  recovery, 
while  in  other  cases  it  would  not  The  facts 
and  circumstances  of  each  case  will  govern. 
It  was  therefore  proper  to  submit  to  tlie  Jury 
in  this  case  the  question  of  appellee's  con- 
tributory negligence."  In  using  tbe  language 
above  referred  to,  the  court  was  discussing 
the  question  wheth»  or  not  tbe  defendant  In 
that  action  was  entitled  to  a  peremptory  in- 
struction. The  court  held  that  it  could  not 
say  as  a  matter  of  law  that  in  going  onto 
the  platform  while  the  train  was  in  motion 
and  after  the  station  whistle  bad  sounded 
appellee  was  guilty  of  contributory  negli- 
gence. It  did  hold,  however,  that  the  facts 
of  each  case  must  govern,  and  that  tbe  ques- 
tion of  contributory  negligence  was  for  the 
jury.  Viewed  in  this  light,  therefore,  the 
language  employed  in  the  above  opinion  is 
neither  authority  for  holding,  as  a  matter  of 
law,  that  a  passenger  in  going  upon  the  plat- 
form of  a  coach  while  the  train  is  in  motion 
has  a  right  to  do  so,  or  that  he  is  guilty  of 
contributory  negligence.  That  being  true,  it 
follows  that  the  court  in  this  case  erred 
in  telling  the  Jury  that  plaintiff  as  a  mat- 
ter of  law  had  a  right  to  go  upon  the  plat- 
form or  steps  of  the  coach  after  the  whistle 
bad  been  sounded  and  tbe  train  had  begun 
to  slow  up  preparatory  to  a  stop.  Appel- 
lant's main  contention  was  that  appellee's 
very  act  in  leaving  tbe  coacb  and  in  tak- 
ing a  position  upon  the  steps  wliile  tbe  train 
was  in  motion  constituted  tbe  contributory 
negligence  complained  of,  and  ttiat  this  ques- 
tion should  have  been  submitted  to  tbe  Jury. 
The  question  was  not  so  much  whether  ap- 
pellee exercised  ordinary  care  while  standing 
upon  the  st^s,  as  it  was  whether  he  exer- 
cised ordinary  care  in  leaving  the  coach  and 
taUng  a  position  upon  the  steps.  In  falling 
to  submit  this  question  to  the  Jury,  the  court 
erred  to  appellant's  prejudice;  and  the  ab- 
stract instruction  on  contributory  negligence 
did  not  cure  the  defect  because  the  jury  did 
not  have  tbe  right,  under  that  instruction, 
to  find  that  appellee  was  guilty  of  contribu- 
tory negligence  in  leaving  the  coach  and  tak- 
ing a  position  upon  the  steps  while  tbe  train 
was  in  motion,  when  the  court  had  already 
told  them  in  another  instruction  that  he  had 
the  right  so  to  do. 

In  lieu  of  the  instructions  given  on  the 
former  trial,  the  court,  on  the  next  trial,  it 
the  evidence  be  tbe  same,  will  instruct  the 
jury  as  follows: 

"(1)  If  you  believe  from  the  evidence'  that 
plaintiff  exercised  ordinary  care  for  his  own 
safety  in  leaving  the  car  and  in  taking  a 
position  upon  the  steps  thereof  and  while 
standing  in  that  position,  and  that  he  was 
thrown  from  the  car  by  an  unusual  and  un- 


necessary jerk  of  the  train,  and  injnred,  you 
will  find  for  the  plaintiff. 

"(2)  If,  however,  you  believe  from  the  evi- 
dence that  the  plaintiff  voluntarily  attempted 
to  alight  from  the  train  before  It  reached 
the  station,  or  that  he  was  thrown  from  it 
by  a  usual  and  necessary  Jerk  of  tbe  train, 
or  that  he  was  himself  guilty  of  negligence 
in  leaving  the  car  and  taking  a  position  upon 
the  steps,  or  while  standing  upon  the  steps, 
and  ^Bt  bis  said  negligence,  if  any,  so  con- 
tributed to  his  Injuries  that  but  for  said 
negligence  his  injuries,  if  any,  would  not 
have  been  received,  you  will  find  for  the  de- 
fendant. 

"(3)  If  you  find  for  plaintiff,  you  will 
award  him  such  sum  in  damages  as  will  fair- 
ly compensate  him  for  bis  mental  and  phys- 
ical suffering,  if  any,  and  for  the  permanent 
reduction,  if  any,  of  his  power  to  earn  mon- 
ey which  you  may  believe  from  tbe  evidence 
was  the  proximate  result  of  his  injuries.  If 
any. 

"(4)  Negligence  is  the  absence  of  ordinary 
care,  and  ordinary  care  Is  that  degree  of 
care  which  an  ordinarily  prudent  person 
would  exercise  under  circumstances  like  or 
similar  to  those  proved  in  this  case." 

Judgment  reversed  and  cause  remanded  for 
a  new  trial  consistent  with  this  opinion. 


LOUISVILLE  &  N.  R.  CO.  ▼.  SWEET. 

(Court  of  Appeals  of  Kentucky.    Feb.  17,  1911.) 

1.  Railboads  (§  303*)— Pkivate  CsossiNas — 
Duty  to  Maintain. 

A  railway  company's  duty  to  maintain 
private  farm  crossings  in  a  reasonably  safe  con- 
dition for  travel  extends  to  all  persons  legally 
entitled  to  use  the  crossings,  including  one  mov- 
ing a  threshing  outfit,  as  well  as  tbe  landown- 
ers. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  95»-963;   Dec.  Dig.  f  303.*] 

2.  Railboads  (S  303*)— Pbivatb  OBOssiNoa— 
Duty  to  Maintain. 

A  railway  company's  duty  to  maintain 
crossings  in  a  reasonably  safe  condition  extends 
to  private  as  well  as  public  highways,  in  the 
absence  of  special  agreement  to  the  contrary. 

[Eld.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  i§  969-963 ;    Dec.  Dig.  {  308.»] 

3.  Railboads  (§  350*)— Defectivb  Cbobbikgs 
— contbibutoby  neouoencn— jubx  qces- 

TIONB. 

Whether  plaintiff  was  guilty  of  contribu- 
tory negligence  in  attempting  to  take  a  thresh- 
ing ootfit  across  a  railway  track  just  before  a 
train  was  due  held,  under  tbe  evidence,  a  jury 
question,  in  an  action  for  collision  with  the  out- 
fit, -which  became  stalled  on  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  f  350.»] 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  B.  F.  Sweet  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 


•For  other  casea  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serle*  ft  Rep'r  Indeza* 
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AHan  D.  Cole  and  Benjamin  D.  Warfleld, 
for  appellant  Thos.  D.  Slattery  and  T.  R. 
Pbbter,  for  appellee. 

OTIEAR,  J.    Appellee  was  moving  a  trac- 
tion engine  and  thresher  through  the  coun- 
try.    In    passing    from    one    neighborhood 
wbere  he  had  been  threshing  wheat  to  anoth- 
er KCtion  he  nsed  a  neighDorhood  road  which 
troeses  the  Louisville  &  NasbyiUe  Railroad 
tndca  in  Mason  county.    The  road  probably 
via  not  a  pablic  highway,  but  was  only  a 
neighborhood  passway  used  as  appurtenant 
to  certain  farms,  including  the  farm  where 
appellee  bad  Just  been  threshing.    As  appel- 
lee came  to  the  railroad,  he  stopped  and  list- 
ened for  trains,  but,  heariiig  none,  attempt- 
ed to  cross  the  track.    Owing  to  the  condi- 
tion of  the  road  at  the  crossing,  described  by 
appellee  and  bis  witnesses  as  being  difficult 
to  pa«8  over  with  the  traction  engine,  it  was 
stalled  on  the  track.    The  rails  of  the  track 
were  allowed  to  stand  up  some  six  inches 
above  the  grade  of  the  highway,  because  the 
railway  company  had  failed  to  put  in   the 
ballast  or  guards  along  the  sides  of  the  rails 
io  as  to  present  a  reasonably  even  surface. 
Tbia  caused  the  traction  engine  to  slip  on 
tbe  rail  as  It  attempted  to  cross,  so  that  the 
engine  was  thrown  to  tbe  side  of  the  high- 
way, where,  before  It  could  go  on,  some  work 
was  necessary  to  remove  an  obstructing  rock. 
Wben  the  threshing  outfit  was  caught  in  tbis 
predicament,  appellee  sent  one  of  his  work- 
men np  tbe  road  some  200  yards.  In  the  di- 
rection a  train  was  due  to  come  soon,  to  flag 
tbe  approaching  train.    The  man  went  as  far 
as  he  could   before  tbe  train  came  along, 
sonie  20O  yards  up  the  track,  when  he  stood 
in  the  middle  of  the  track  and  waved  his 
hat  across  tbe  track  as  a  warning  to  the  en- 
gineer on  the  train,   which  had  then  come 
into  view.    The  engineer  paid  no  heed  to  the 
warning  until  too  late  to  avoid  striking  the 
thresher.    The  machine  was  completely  de- 
molished and  the  traction  engine  consider- 
ably damaged.     In  this  suit  by  appellee  to 
recover  damages  for  the  injury  to  his  prop- 
erty, there  was  a  recovery  for  the  plaintiff. 
The  principal  ground  urged  as  error  In  the 
trial  is  the  assimiption  by  the  circuit  court 
in  its  instmctlons  that  appellant  was  under 
tbe  dnty  to  maintain  the  crossing  in  reason- 
ably safe  and  fit  condition  for  travel.    It  is 
intended  l>y  appellant  that,  as  the  evidence 
failed  to  sBow  that  the  road  was  a  public 
highway,  the  dnty,  if  it  existed,  extended  to 
those  only  who  had  the  easement  across  the 
railroad  at  that  point     We  hold  that  the 
doty  obtained  as  to  all  who  had  a  legal 
right  to   use  the  crossing.     That  Includes 
those  rightfully  traveling  to  and  from  the 
(arms  to  wMch  the  road  was  an  appurtenant 
Appellee  in  using  the  crossing  was  as  much 
entitled  to  do  so  on  tbe  occasion  in  question 
as  tlie- owners  of  the  land.    Appellant  had 


conceded  tbe  right  to  the  crossing  by  such 
owners  and  their  servants  and  licensees  by 
erecting  and  maintaining  the  crossing.  The 
owners  of  the  farms  would  not  have  been 
Justified  in  going  upon  the  railroad  right 
of  way  to  make  repairs  on  the  crossing.  The 
same  principle  which  requires  those  operat- 
ing railroads  to  maintain  the  crossings  on 
public  highways  applies  to  private  passways 
as  well,  in  the  absence  of  an  agreement  be- 
tween the  parties  to  the  contrary.  The  rail- 
road company  must  be  the  Judge  of  the  grade 
on  which  it  builds  and  maintains  its  tracks, 
as  well  as  of  such  reasonable  safeguards  at 
crossings  as  will  protect  the  public  using  the 
railway  and  those  using  the  passway.  It 
would  be  most  inexpedient  to  allow  the  pub- 
lic, or  neighboring  travelers,  to  Interfere 
with  the  tracks  and  grades  thereof  at  cross- 
ings by  attempting  such  repairs  on  them  as 
they  thought  proper. 

It  Is  contended  further  that  appellee  was 
himself  negligent  in  attempting  to  cross  the 
track  near  the  time  when  a  train  was  known 
to  be  due.  Whether  he  was  so  negligent  was 
submitted  to  the  Jury  in  the  instruction  on 
contributory  negligence.  We  cannot  say  as  a 
matter  of  law  that  his  conduct  was  neces- 
sarily negligent  He  could  not  well  have 
known  that  his  engine  would  skid  along  the 
rail  instead  of  mounting  it,  or  that  necessa- 
rily he  would  be  involvea  in  delay  In  getting 
across.  Tbe  principal  apparent  danger  was 
that  his  machine  would  suffer  somewhat  by 
the  Jolting  in  making  tbe  crossing.  The  ques- 
tion was  one  for  the  Jury,  and  we  cannot 
say  that  their  verdict  was  against  the  evi- 
dence. 

The  other  grounds  urged  as  error  are  of 
Immaterial  matters  which  could  not  have  af- 
fected the  verdict  in  any  probability. 

Judgment  affirmed. 


LOUISVILLE  GAS  CO.  et  al.  v.  KENTUCKY 
HEATING  CO.t 

(Court  of  Appeals  of  Kentucky.    Feb.  14, 
1911.) 

1.  Judgment  (J  720*)  —  Conclusiveness  — 
Matters  Concluded. 

Where,  in  a  prior  suit  by  plaintiff  to  re- 
strain defendant  gas  company  from  wastinz 
gas  derived  from  a  field  from  which  plaintiff 
obtained  its  natural  gas,  by  the  operation  of  a 
lampblack  factory,  it  was  adjudged  that  defend- 
ants operated  such  factory,  they  were  estopped, 
by  the  decree  enjoining  them  from  the  wasting 
the  gas  in  such  operation,  from  thereafter  lit- 
igating the  fact  that  they  operated  such  fac- 
tory, in  an  action  to  recover  damages  alleged  to 
have  been  sustained  by  plaintiff  from  such 
waste  of  gas. 

[Dd.   Note.— FV)r  other  cases,  see  Judgment, 
Cent  D)g.  I  1251;  Dec.  Dig.  §  720.»] 

2.  Judgment    ($    619*)— Bes   Judicata- De- 
fenses. 

Where  defendants  had  an  opportunity  in  a 
prior  suit  to  urge  a  particular  defense  they  are 
concluded  by  tbe  decree  with  reference  thereto. 


*rar  otbcr  cam 
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vhether  they  aTailed  themselyea  of  the  right  to 
urge  it  or  not. 

[EM.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f  1132;    Dec  Dig.  {  619.*] 

3.  B-viDENCK  (S  317*)— Priob  Testimont  of 
Witness. 

A  witness  may  not  testify  as  to  what  other 
witnesses  had  stated  in  their  depositions  or  on 
the  witness  stand  in  a  former  trial  except  for 
purposes  of  impeachment  after  proper  founda- 
tion laid. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i§  1174-1192 ;  Dec.  Dig.  {  817.*] 

4.  TBiAi.  (J  207*)— Impeachment  —  Ikstbuo- 

TION. 

Where  evidence  of  prior  testimony  of  wit- 
nesses is  given  to  impeach  them,  it  is  the  court's 
duty  to  instruct  the  jury  that  the  testimony  is 
to  be  considered  only  as  bearing  on  the  credit  of 
the  witness  sought  to  be  impeached. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {g  498-501;    Dec  Dig.  |  207.*] 

5.  Evidence    (g    269*)— DECLABAXioNa  —  Mo- 
tive. 

Where,  in  a  suit  for  damans  against  de- 
fendant gas  company  for  wasting  gas  drawn 
from  a  field  from  which  plaintiff  derived  its 
supply,  plaintiff  claimed  that  defendant's  pur- 
pose in  organizing  another  corporation,  to  op- 
erate a  lampblack  factory  in  the  field,  and  its 
method  of  operation,  was  solely  to  ruin  plain- 
tiff's business,  and  not  to  make  lampblack,  evi- 
dence that  the  then  acting  president  of  defend- 
ant company  stated  on  one  occasion  two  years 
after  the  acts  complained  of,  that  they  were  in 
the  fight  to  win.  and  would  spend  five  or  six 
hundred  thousand  dollars  if  necessary  to  carry 
their  point,  was  competent  to  show  motive  a* 
against  the  gas  company. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  SS  1063-1067;   Dec.  Dig.  |  269.*] 

6.  E^?IDENCB  (I  253*)— Declabations  of  Con- 

SPIBATOB. 

Where  defendant  gas  company  and  certain 
individuals  were  sued  for  damages  for  wasting 
gas  from  a  field  from  which  plaintiff  obtained 
its  supply,  on  the  theory  that  they  had  con- 
spired to  waste  the  gas  of  the  field  in  order  to 
put  plaintiff  out  of  business,  a  declaration  of 
the  acting  president  of  the  gas  company  that 
they  were  in  the  fight  to  win  and  would  spend 
five  or  six  hundred  thousand  dollars,  if  neces- 
sary to  carry  their  point,  while  admissible 
against  the  gas  company  was  not  binding  on 
the  other  defendants  in  absence  of  proof  that 
they  consented  to  or  aided  in  the  matter. 

[Ed.  Note.— For  other  cases,  sae  Evidence, 
Cent  Dig.  gg  994-1002;   Dec  Dig.  |  253.*] 

7.  ToBTB  (g  27*)- Evidence. 

Where  plaintiff  sued  defendants  for  dam- 
ages for  maliciously  wasting  gas  from  a  com- 
mon gas  field  with  intent  to  injure  plaintiff  in 
its  business,  evidence  of  a  witness  that  defend- 
ant gas  company  wanted  to  use  him  to  find  out 
the  extent  of  plaintiffs  holdings  and  business  in 
the  gas  field,  was  admissible  to  connect  defend- 
ants with  the  charge  of  seeking  to  destroy  plain- 
tiff's business,  nor  was  it  rendered  incompetent 
because  it  related  to  a  date  a  year  or  more 
antedating  the  organization  of  a  separate  corpo- 
ration through  which  it  was  claimed  the  injury 
was  accomplished. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  g  34;   Dec  Dig.  g  27.*] 

Appeal  from  Circnit  Court,  Hardin  Connty. 

Action  by  the  Kentucky  Heating  Company 
against  the  .Louisville  Gas  Company  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.    Reversed  and  remanded. 


L.  A.  Faurest,  Fairlelgta,  Straua  &  Fair- 
leigh,  and  Humphrey  &  Humphrey,  for  appel- 
lants. Matt  O'Doberty,  McQnown  &  Brown, 
and  O'Meara  &  James,  (or  appellee. 

NITNN,  J.  Tbls  Is  the  second  appeal  of 
this  case.  The  opinion  on  the  former  appeal 
is  in  132  Ky.  435,  111  S.  W.  374,  33  Ky.  Uw 
Rep.  912.  The  case  was  reversed  upon  the 
former  appeal  because  of  errors  In  the  ad> 
mission  of  evidence  and  in  the  instructions. 
The  Judgment  appealed  from  in  that  case 
was  for  100,000.  Upon  the  last  trial  a  Judg- 
ment for  $75,000  was  returned  in  favor  of 
appellee,  and  the  Gas  Company  and  its  asso- 
ciate defendants  appeal. 

Upon  the  last  trial  a  controversy  arose  as 
to  how  far  defendants  were  concluded  by  the 
judgment  in  the  equity  suit  of  the  Louisville 
Gas  Company  v.  Kentucky  Heating  Comiiauy, 
117  Ky.  73,  77  S.  W.  368,  70  L.  R.  A.  558, 
111  Am.  St  Rep.  225,  25  Ky.  Law  R^.  1221, 
it  being  contended  by  plaintiCF  that  the  de- 
fendants were  estopped  from   denying  that 
they  operated  the  lampblack  factory  because 
that  question  had  been  fully  tried  out  in  the 
equity  suit  and  decided  against  them ;  while 
defendants  insisted  that  they  were  not  pre- 
cluded by  that  judgment  from  showing  that 
they  or  any  of  them  had  no  part  in  its  oper- 
ation.   The  trial  Judge  held  that,  because  of 
the  judgment  in  the  equity  suit,  in  which  all 
of  the  defendants  were  parties  defendants, 
they  were  estopped  from  denying  that  they 
operated  the  lampblack  factory.    This  ruling 
was  correct    There  must  be  an  end  to  litiga- 
tion somewhere,  and  while  every  litigant  is 
entitled  to  one  fair  and  full  opportunity  in 
court  to  present  bis  case,  he  is  entitled  to 
but  one,  and  when  he  has  had  his  one  chance, 
he  is  bound  and  must  abide  the  decision,  un- 
less it  Is  set  aside  or  reversed.    All  the  par- 
ties to  this  suit  were  parties  to  the  equity 
suit — same   plaintiff   and   same   defendants. 
The  plaintiflF  charged  that  the  defendants  bad 
operated  a  lampblack  factory,  were  then  op- 
erating it,  and  would  continue  to  do  so,  to 
plaintifTs  detriment,   unless  restrained   and 
prevented   from   doing  so.     The  defendants 
joined  issue  with  the  plaintiff  and  sought  to 
prevent  the  restraining  order  from  being  is- 
sued.   Upon  proof  heard,  they  were  eadi  and 
all  enjoined  from  further  operating  the  busi- 
ness.   To  permit  them,  or  any  of  them,  to 
now  say  that  they  had  nothing  to  do  with  the 
operation  of  the  lampblack  factory  would  be. 
In  effect,  to  nullify  the  judgment  In  the  equi- 
ty suit,  so  far  as  they  are  concerned.    Tbey 
had  an  opportunity  to  make  such  defense  iit 
that  suit,  and  whether  they  availed  themselves 
of  tbls  right  or  not,  they  are  bound  by  the 
judgment  rendered  therein.    This  case  must 
be  retried,  and  upon  another  trial  the  conrt 
will  not  only  adhere  to  his  ruling  upon  tbls 
point  and  so  instruct  the  Jury,  but  will  not 
allow  any  plea  by  any  of  the  defendants  to 
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tbe  effect  that  they  had  nothing  to  do  with 
the  operation  of  the  lampblack  factory.  The 
petition  charges  that  the  defendants  operat- 
ed the  factory,  and,  as  they  may  not  deny 
this  charge,  there  is  no  necessity  for  the  In- 
troduction of  the  Judgment  in  the  equity  suit 
in  evidence,  and,  upon  another  trial,  this 
equity  judgment  may  not  be  introduced  for 
any  purpose.  The  Issue  Is  a  narrow  and  sim- 
ple one:  Did  the  defendants  wantonly  and 
maliciously  use  or  waste  the  gas  in  operating 
the  lampblack  factory  for  the  purpose  of  in- 
juring api>ellee7  If  so,  to  what  extent,  if  at 
all,  did  it  injure  it?  No  evidence  should  be 
introduced  except  such  as  will  tend  to  estab- 
lish or  refute  the  points  In  dispute. 

Appellants  contend  that  the  court  erred  In 
permitting  the  witness  McDonald  to  testify 
to  what  several  witnesses  had  stated  In  their 
depositions  or  upon  the  witness  stand,  upon 
the  former  trials.  This  was  error,  as  to  the 
testimony  of  all  the  witnesses  not  a  party  to 
this  action,  but  not  such  an  error  which  alone 
would  authorize  a  reversal  of  the  Judgment, 
as  all  the  parties  were  Introduced  upon  the 
trial  and  testified.  In  effect,  as  McDonald 
said  they  did.  On  another  trial,  however, 
the  court  will  not  permit  McDonald  to  state 
what  other  witnesses  than  the  defendants 
stated  in  their  depositions  or  while  on  the 
witness  stand,  unless  they  are  asked  when 
on  the  stand  if  they  did  not  make  certain 
statements  at  a  certain  time  and  place,  and, 
if  they  deny  it,  McDonald  or  any  one  may 
be  permitted  to  show  that  they  did,  but  the 
court  should  then  Instruct  the  Jury  that  such 
testimony  Is  to  go  only  to  the  credit  of  the 
witness  -who  denied  making  the  statement. 
The  statements  of  defendants,  whether  made 
by  deposition  or  orally,  may  be  introduced 
by  appellee  as  substantive  testimony.  The 
testimony  of  McDonald  as  to  what  the  wit- 
ness John  Stltes  said  to  blm  relative  to  what 
the  future  policy  of  the  Gas  €k>mpany  to- 
ward the  Kentucky  Heating  Company  would 
be  is  also  objected  to  as  lncomi)etent  The 
theory  of  the  plaintiff  is  that,  in  operating 
the  lampblack  factory,  the  defendants  were 
actuated  by  bad  motives  and  really  wanted 
to  destroy  plalntlfTs  business  under  the 
guise  of  operating  the  factory.  Motive  is  not 
always  easily  proved.  Frequently  discon- 
nected facts  and  circumstances  must  be  gath- 
ered and  put  together  in  order  to  show  malice 
or  twd  motive.  A  statement  on  the  part  of 
the  then  acting  president  of  the  Gas  Compa- 
ny that  they  were  in  the  fight  to  win  and 
would  spend  five  or  six  hundred  thousand 
dollars  If  necessary  to  carry  their  point, 
though  made  two  years  after  the  acts  com- 
plained of,  throws  some  light  upon  the  mo- 
tive and  purpose  in  operating  the  lampblack 
factory  in  the  way  in  which  they  did.     It 


requires  no  stretch  of  the  Imagination  to  see 
that  a  company,  willing  to  spend  five  or  six 
hundred  thousand  dollars  to  gain  an  advan- 
tage over  Its  competitor,  would  operate  a 
lampblack  factory  to  waste  gas  for  the  same 
purpose.  In  this  light,  the  testimony  was 
CDmi>etent;  but,  of  course,  only  as  to  the 
Gas  Company,  and,  when  admitted,  the  Jury 
should  have  been  told  that  such  statements, 
made  by  the  president  of  the  company,  were 
evidence  against  the  Gas  Company  only,  and 
the  individual  defendants  were  in  nowise  to 
be  bound  by  them,  unless  It  be  shown  that 
other  defendants  consented  to  it  or  aided  in 
the  matter. 

The  objection  of  appellants  to  the  evidence 
of  Rev.  A.  D.  Leltchfleld,  as  found  in  his  dep- 
osition. Is  not  well  taken.  Defendants  are 
charged  with  maliciously  wasting  the  gas 
with  a  view  of  injuring  the  plaintiff  in  Its 
business.  The  evidence  of  this  witness  tends 
to  show  that  the  Gas  Company  was  wanting 
to  use  him  to  find  out  the  extent  of  plaintiff's 
holdings  and  business  in  the  gas  field.  If  they 
were,  this  Is  a  circumstance  tending  to  es- 
tablish a  link  in  the  chain  which  would  con- 
nect defendants  with  the  charge  of  seeking 
to  destroy  plaintiff's  business.  If  such  pur- 
pose existed,  It  was  Important  that  defend- 
ants should  get  as  accurate  an  Insight  into 
the  business  of  plaintiff  as  possible,  and  if 
they  were  attempting  to  use  Leltchfleld  for 
that  purpose,  it  Is  certainly  competent  for 
plaintiff  to  establish  this  fact  That  his  tes- 
timony relates  to  a  date  a  year  or  more  ante- 
dating the  organization  of  the  Calor  Oil  & 
Gas  Company  does  not  make  bis  testimony 
incompetent,  for  if  such  a  purpose  was  en- 
tertained by  the  Gas  Company,  it  had  to  be 
formed  and  plans  mapped  out  before  any- 
thing was  done.  Hence,  the  evidence  was 
competent,  and  It  was  the  province  of  the 
Jury  to  determine  its  weight,  when  consider- 
ed in  connection  with  the  evidence  of  the 
witness  Trent,  with  whom  be  testified  he  bad 
talked. 

The  charters  and  other  records  of  the 
company  Introduced  as  evidence  by  appellee, 
and  which  were  objected  to  by  appellant,  may 
be  admitted  upon  the  same  theory  as  the  ev- 
idence of  McDonald  and  Leitchfield,  which 
was  objected  to. 

The  only  remaining  question  is  the  amount 
of  the  verdict  It  la  not  shown  by  the  ver- 
dict what  part  of  It  la  for  compensation  and 
what  part  punitive  damages.  It  Is  large,  and 
the  court  is  of  the  opinion  that  the  amount 
is  such  as  to  show  passion  or  prejudice  on 
the  part  of  the  Jury,  and  will,  therefore,  not 
be  permitted  to  stand. 

For  this  reason,  the  Judgment  of  the  lower 
court  Is  reversed  and  remanded  for  further 
proceedings  consistent  herewith. 
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NEBI/ETT  V.  BARRON  et  al. 
(Supreme  Court  of  Texas.     Feb.  15,  1911.) 

Mechanics'  Liens  ((  132*)— Labob  Claius— 

Time  to  Pbesent. 

Plaintiff  worked  as  a  farm  band  from  May 
25  to  AugruBt  6)  1908,  but  tbe  payment  for  serv- 
ices was  not  due  until  tbe  cotton  was  sold,  and 
before  the  cotton  was  sold  it  was  taken  in  seq- 
uestration proceedings  on  October  23,  1908, 
and  plaintiff  did  not  present  bis  account  until 
November  7,  1908.  Sayles'  Ann.  Civ.  St.  1807, 
arts.  3339a.  3339b,  3339c,  provide  for  liens  for 
laborers,  etc.,  and  tbat  the  time  for  presenting 
claim  should  be  limited  to  30  days  after  tbe  ac- 
count had  accrued.  Held,  tbat  tbe  account  was 
filed  in  time,  and  plaintiff  was  entitled  to  re- 
cover in  the  sequestration  proceedings. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  i  132.*] 

Certified  Questions  from  Court  of  CivlT 
Ai>peals  of  Second  Supreme  Judicial  District 

Action  by  Charles  Neblett  against  H.  O. 
Barron  and  another.  On  intervening  claim 
of  Adam  Caugtunan  for  wages,  judgment  for 
claimant  was  reversed  by  Court  of  Civil  Ap- 
peals, and  question  certified  to  tbe  Supreme 
Court    Judgment  for  claimant 

Daniel  &  Carlton,  for  appellant  William 
PannlU,  for  appellees. 

RA3ISEY,  J.  Tbe  matter  presented  for 
decision  Is  stated  In  the  following  certificate 
from  the  Court  of  Civil  Appeals  for  the  Sec- 
ond Supreme  Judicial  District: 

"There  Is  now  pending  tiefore  us  on  mo- 
tion for  reliearlng  case  No.  6,236.  Cbarles 
Neblett  Appellant,  v.  H.  C.  Barron  et  al., 
Appellees,  from  the  county  court  of  Erath 
county,  In  which  said  appellant  on  October 
23,  1008,  sued  tbe  appellee  Barron  upon  a 
certain  note,  and  sequestered  two  mules  and 
also  six  bales  of  cotton  raised  by  Barron  as 
a  tenant  upon  the  farm  of  one  J.  W.  Hall 
during  the  year  1008.  Hall  Intervened,  as- 
serting the  landlord's  lien  upon  tbe  cotton. 
One  Adam  Caugbman  also  Intervened  claim- 
ing an  indebtedness  against  Barron  in  tbe 
sum  of  $39.60  for  dally  labor,  to  secure 
wbicb  he  also  asserted  a  lien  on  tbe  cot- 
ton sequestered  by  Neblett  The  proof 
sbows  that  soon  after  the  sequestration  Neb- 
lett sold  tbe  cotton,  and  on  original  hearing 
we  aflSrmed  tbe  Judgment  sustaining  the  In- 
tervention of  Hall,  but  set  aside  tbe  Judg- 
ment In  Caughman's  favor,  on  tbe  ground 
that  be  bad  not  asserted  his  lien  In  time,  as 
will  be  more  fully  seen  from  the  original 
opinion,  a  copy  of  which  will  be  herewith 
transmitted.  In  so  determining  against  the 
claim  of  Caugbman,  however,  we  seem  to  be 
In  conflict  with  the  opinion  In  the  case  of 
Sparks  v.  Crescent  Lumber  Co.,  40  Tex.  Civ. 
App.  222,  89  S.  W.  423,  by  tbe  Court  of  Civil 
Appeals  for  tbe  First  district  In  which  a 
writ  of  error  appears  to  have  been  denied 
by  your  honorable  court  November  24th, 
1905.     But  we  have  no  means  of  determin- 


ing whether  in  refusing  the  writ  the  ruling 
was  approved  and,  being  yet  inclined  to  the 
construction  of  tbe  statutes  relating  to  the 
subject  expressed  by  us  on  original  hearing, 
we  deem  it  advisable  to  certify  to  your  hon- 
ors for  determination  the  question  presented 
by  tbe  conflict  Caugbman  testlfled  tbat:  'I , 
worked  for  D.  C.  Barron  as  a  hired  hand' 
from  May  25  to  August  6,  1908,  assisting  him 
in  making  tbe  crop  on  the  J.  W/  Hall  place 
for  tbe  year  1908,  at  tbe  rate  of  one  dollar 
per  day,  making  a  total  of  forty-two  dollars 
for  my  work  which  Barron  agreed  to  pay 
out  of  the  first  cotton  he  sold.'  On  cross-exam- 
ination be  testified:  'My  contract  with  Mr. 
Barron  was  that  I  was  to  work  by  tbe  day 
and  was  to  receive  one  dollar  per  day  wages. 
The  work  I  did  was  on  tbe  one  hundred  and 
twenty-five  acres  rented  by  Barron  from  J. 
W.  Hall  and  worked  on  tbe  entire  one  hun- 
dred and  twenty-five  acres  in  both  com  and 
cotton.  This  account  for  my  wages  has  not 
yet  been  paid.  *  *  *  At  tbe  time  I  filed 
my  account  Mr.  Neblett  had  taken  posses- 
sion of  the  cotton,  but  I  don't  know  whether 
It  had  been  sold  or  not  Mr.  Barron  had  told 
me  that  tbe  plaintiff  bad  taken  possession, 
but  said  nothing  as  to  whether  it  had  been 
sold.  I  then  made  out  and  filed  tbe  account 
and   then  gave  Barron  and   Hall  a  copy. 

*  *  *  >My  mon^  was  not  due  until  tbe 
cotton  was  sold.  My  money  was  to  come  out 
of  tbe  flrst  cotton  sold,  and  I  could  not 
flle  the  account  until  tbe  money  was  due. 

*  *  *  None  of  the  cotton  bad  been  sold 
except  what  was  taken  possession  of  by  Mr. 
Neblett  who  also  t«ok  tbe  mules.'  Tbe  rec- 
ord further  shows  tbat  Caugbman  made  out 
and  filed  bis  account  for  record  with  tbe 
County  Clerk  of  Erath  county  on  November 
7,  1908. 

"Question.  Did  we  err  in  holding  tbat  un- 
der Rev.  St  arts.  3339a,  3339b,  3339c.  that 
Adam  Caughman  was  too  late  in  bis  eflfort 
to  fix  tbe  laborer's  lien  granted  by  the  first 
article  mentioned?" 

To  properly  decide  this  question  requires 
a  construction  of  articles  3339a,  3339b,  and 
3339c,  Sayles'  Texas  Civil  Statutes  of  1^7. 
These  articles  are  as  follows: 

"Art  3339a.  Whenever  any  clerk,  account- 
ant bookke^>er,  artisan,  craftsman,  factory 
operative,  mill  operative,  servant  mechanic, 
quarryman,  or  common  laborer,  farm  hand, 
male  or  female,  may  labor  or  perform  any 
service  in  any  office,  store,  saloon,  hotel, 
shop,  mine,  quarry,  manufactory,  or  mill  of 
any  character,  or  on  any  farm,  under  or  by 
virtue  of  any  contract  or  agreemoit  wrlttea 
or  verbal,  with  any  person,  employer,  firm, 
corporation,  or  bis,  her  or  th^r  agent  or 
agents,  receiver  or  receivers,  trustee  or  trus- 
tees, in  order  to  secure  the  payment  of  the 
amount  due  by  such  contract  or  agreement 
written  or  verbal,  the  hereinbefore  mention- 
ed employ^  shall  have  a  first  lien  upon  all 
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prodncta,  machlneiy,  tools,  fixtures,  appnrte- 
Dancee,  goods,  wares,  merchandise,  chattels, 
or  thing  or  things  of  value  of  whatsoever 
character  that  may  be  created  In  whole  or 
In  part  by  the  labor  of  such  persons  or  nec- 
eaearlly  connected  with  the  performance  of 
such  labor  or  service,  which  may  be  owned 
by  or  In  the  possession  of  the  aforesaid  em- 
ployer, person,  firm,  corporation,  or  bis,  her 
or  their  agent  or  agents,  receiver  or  receiv- 
ers, trustee  or  trustees;  provided,  that  the 
Hen  herein  given  to  a  farm  hand  shall  be 
subordinate  to  the  landlord's  Hen  now  pro- 
vided by  law. 

"Article  3339b.  Whenever  any  person,  em- 
ployer, firm,  corporation,  his,  her  or  their 
agent  or  agents,  receiver  or  receivers,  trus- 
tee or  trustees,  shall  fall  or  refuse  to  make 
payments  as  hereinafter  prescribed  In  this 
chapter,  the  said  clerk,  accountant,  book- 
keeper, farm  hand,  artisan,  craftsman,  op- 
erative, servant,  mechanic,  quarryman,  or 
laborer,  who  shall  have  performed  service  of 
any  character,  shall  make  or  have  made  du- 
plicate accounts  of  such  service,  with  amount 
due  him,  or  her  for  the  same,  and  present 
or  have  presented,  to  aforesaid  employer, 
person,  firm,  or  corporation,  his,  her  or  their 
agent  or  agents,  receiver  or  receivers,  trus- 
tee or  trustees,  one  of  the  aforesaid  dupli- 
cate accounts  within  thirty  days  after  the 
said  Indebtedness  shall  have  accrued.  The 
other  of  the  said  duplicate  accounts  shall, 
within  the  time  hereinbefore  prescribed,  be 
filed  with  the  county  clerk  of  the  county  in 
which  said  service  was  rendered,  and  shall 
be  recorded  by  the  county  clerk  in  a  book 
kept  for  that  purpose.  The  party  or  parties 
presenting  the  aforesaid  account  shall  make 
aflldavlt  as  to  the  correctness  of  the  same. 
A  compliance  with  the  foregoing  require- 
ments In  this  article  shall  be  necessary  to 
fix  and  preserve  the  Hen  given  under  this 
chapter;  and  the  ll&aa  of  different  persons 
shall  take  precedence  In  the  order  in  which 
they  are  filed;  provided,  that  all  persons 
claiming  the  benefit  of  this  chapter  shall 
have  six  months  within  which  to  bring  suit 
to  foreclose  the  aforesaid  lien ;  and  provid- 
ed, further,  that  a  substantial  compliance 
with  the  provisions  of  this  article  shall  be 
deemed  sufficient  diligence  to  fix  and  secure 
the  lien  hereinbefore  given;  provided,  that 
any  purchaser  of  such  products  from  the- 
owner  thereof  shall  acquire  a  good  title 
thereto,  unless  he  has  at  the  time  of  the  pur- 
cliase  actual  or  constructive  notice  of  the 
dalm  of  such  Uenholder  upon  such  products, 
■aid  constructive  notice  to  be  given  by  record 
of  such  claim,  as  provided  for  In  this  chap- 
ter, or  by  suit  filed. 

"Article  3339c.  Under  the  operation  of 
this  chapter,  aU  wages.  If  service  is  by  agree- 
ment performed  by  the  day  or  week,  shall 
be  doe  and  payable  weekly,  or  if  by  the 
iDonth,  shall  be  due  and  payable  monthly. 
134  S.W.— 14 


All  payments  to  be  made  In  lawful  money 
of  the  United  States." 

As  we  Interpret  the  testimony  of  Caugh- 
man,  his  employment  was  not  for  a  fixed  or 
definite  time,  but,  from  its  nature,  was  more 
or  less  indefinite,  but  that  for  such  time  as 
he  did  labor  bis  compensation  was  fixed  and 
measured  at  the  rate  and  sum  of  $1  per  day 
for  the  time  be  so  labored.  It  appears  also 
from  bis  testimony,  as  contained  In  the  cer- 
tificate, that  the  entire  amount  of  his  hire 
was  to  be  paid  when  the  cotton,  or  the  por- 
tion of  same  first  disposed  of,  was  sold. 
Therefore  the  maturity  of  his  demand  was 
postponed,  by  contract  between  him  and  his 
employer  for  several  months  beyond  the  com- 
pletion of  his  first  month's  work.  To  hold 
that  In  an  employment  which  might  and 
which  frequently  would  last  daring  the  en- 
tire year  that  the  employe  must  within  30 
d^s  from  the  expiration  of  each  month, 
or  in  a  case  to  which  the  terms  of  the  stat- 
ute might  seem  to  apply,  within  30  days  from 
the  expiration  of  each  week's  service,  file 
and  fix  his  Hen,  would  not  only  lead  to  great 
practical  inconvenience,  but  substantially  to 
a  denial  of  the  right  of  the  parties  to  fix, 
by  contract,  the  maturity  of  the  wages  con- 
tracted to  be  paid.  Of  course  a  time  for 
payment  might  be  fixed  at  a  period  so  re- 
mote as  to  operate  as  a  matter  of  law  as  a 
legal  fraud  on  the  rights  of  other  creditors, 
but  we  have  no  such  case  here  presented. 
As  was  said  by  Chief  Justice  6111  in  Sparks 
V.  Crescent  Lumber  Co.,  40  Tex.  Ciy.  App. 
222,  89  S.  W.  423:  "The  contention  of  ap- 
pellant that  article  3339c,  fixing  a  due  date 
for  the  wages  of  dally  and  weekly  laborers, 
being  passed  for  the  benefit  of  other  cred- 
itors, limited  the  right  of  day  laborers  to 
agree  on  a  due  date,  Is  without  merit  There 
is  nothing  in  its  terms  which  forbids  the 
right  to  contract  as  to  a  due  date,  or  impos- 
es upon  such  a  contract  the  penalty  of  for- 
feiture of  the  Hen.  The  lien  Itself  is  pred- 
icated upon  a  contract  and  presupposes  the 
right  to  make  It  If  they  contract  to  be  paid 
at  the  end  of  each  day,  then  for  the  purpose 
of  fixing  the  lien  the  time  shall  be  computed 
from  the  end  of  the  week.  If  the  payment 
is  contracted  to  be  paid  at  the  end  of  each 
week,  the  time  is  computed  from  the  con- 
tract due  date.  So  of  employment  by  the 
month.  It  is  thus  apparent  that  the  last- 
cited  article  was  enacted  to  free  the  day 
laborer  of  the  necessity  of  computing  the 
time  from  the  close  of  each  day's  work."  So 
here,  the  article  last  mentioned  did  not  im- 
peratively fix  the  time  of  the  maturity  of 
Hall's  obligation  so  as  to  defeat  the  Hen  of 
Caughman  if  not  filed  within  30  days  from 
the  time  be  quit  his  service.  While  not  free 
from  doubt  we  have  concluded  that  under 
the  facts  stated  Caugbman  was  not  too  late 
in  his  effort  to  fix  his  Hen. 
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PEARCB  ▼.  PEARCE. 
(Supreme  Court  of  Texas.    Feb.  1,  1911.) 

1.  Wn-M  (I  608*)  —  CoNSTBnonoN  —  Estates 
Devised— RtTLB  in  Shellet's  Case. 

A  devise  to  testator's  daughters  and  the 
beirs  of  tbelr  bodies  to  be  bom,  followed  by  a 
clause  directing  that  on  the  death  of  either 
daughter,  without  heirs  of  her  body,  the  prop- 
erty given  should  return  to  the  estate,  to  be 
divided  between  the  survivors,  is  within  the  rule 
in  Shelley's  Case,  and  the  daughters  take  a  fee. 
[Ed.  Note— For  other  cases,  see  Wills,  Cent 
Dig.  S§  1372-1378:   Dec.  Dig.  |  608.*] 

2.  Wills  (8  602*)  —  Consteuction  —  Elates 
Devised— Qualified  Fees, 

Where  a  devise  to  testator's  daughters  and 
beirs  of  their  bodies  to  be  bom  was  followed  by 
a  clause  directing  that,  on  the  death  of  either 
daughter  without  beirs  of  her  body,  the  prop- 
erty given  to  her  should  be  returned  to  the 
estate  to  be  divided  between  the  survivors,  and  a 
daughter  left  issue,  a  fee  simple  vested  in  her, 
which  became  absolute  upon  the  birth  of  the 
child. 

[Ed.  Kote.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  1354-1358;   De&  Dig.  |  602.»] 

3.  Wills  (8  191*>— Marbiaqb  and  Bibth  of 
Issue— "Mentioned." 

Under  Rev.  St  1895,  art  6345,  providing 
that  a  will  made  when  testator  had  no  child 
living,  wherein  any  child  he  might  have  is  not 
provided  for  or  mentioned,  shall  be  void  on  the 
birtb  of  a  child,  etc.,  whether  the  unborn  child 
is  mentioned  in  the  will  is  to  be  determined  by 
construing  its  language  with  reference  to  the 
circumstances  and  knowledge  of  the  testator,  the 
word  "mentiooed"  meaning  "referred  to,"  ra- 
ther than  designated  by  name,  and  the  failure 
to  make  provision  must  be  accidental  to  avoid 
the  will ;  and  hence  the  will  of  a  wife,  executed 
when  in  an  advanced  state  of  pregnancy,  which 
devised  the  bulk  of  her  realty  to  her  husband, 
and  devised  her  undivided  Interest  in  her  fa- 
ther's homestead  to  persons  named,  which  de- 
vise was  to  be  void  in  case  of  living  issue  bom 
of  her  body,  mentioned  the  nnbom  child,  for 
she  must  have  known  the  practical  certainty 
that  a  child  would  be  bom  to  her,  and  the  pro- 
vision that  the  devise  is  to  be  void  in  case  of 
issue  bom  obviously  refers  to  the  expected  child. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i8  469-478;    Dec  Dig.  {  1»1.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4476.] 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  James  R  Pearce  against  Lillian 
Carrington,  a  feme  sole,  and  Mignonette  C. 
Pearce,  a  minor,  and  others,  for  imrtltion. 
From  a  judgment  of  the  Court  of  Civil  Ap- 
peals (124  S.  W.  469),  on  the  appeal  of  M.  C. 
Pearce,  reversing  a  Judgment  for  partition, 
plaintiff  brings  error.  Judgment  of  Court 
of  Civil  Appeals  reversed,  and  that  of  the 
District  Court  affirmed. 

D.  H.  Doom  and  N.  A.  Stedman,  for  plain- 
tiff in  error.    A.  S.  Phelps,  for  defendant  in 
'  error. 

RAMSEY.  J.  1.  We  think  there  can  be  no 
doubt  that  Mrs.  Mignonette  Carrington  Pearce 
obtained  a  fee-simple  title  to  the  land  which 
is  the  subject  of  the  controversy  in  this  case. 


The  disposition  of  this  question  bj  the  Court 
of  Civil  Appeals  Is,  we  think,  based  on  sat- 
isfactory reasons,  well  supported  by  the  au- 
thorities. We  think  it  should  be  further  held 
that  whether  under  the  will  of  her  father 
the  fee  which  passed  into  the  land  in  suit 
was  absolute  or  was  determinable  upon  the 
condition  of  ber  death  without  issue,  that 
since  she  left  issue,  a  fee-simple  estate  vested 
in  ber  and  became  absolute  upon  the  birth 
of  the  child.  Rev.  St  1805,  art  627;  Chace 
V.  Gregg,  88  Tex.  662,  82  S.  W.  520;  Laval  v. 
StafTel,  64  Tex.  370;  McKee  v.  McKee  (Ky.) 
82  S.  W.  461;    16  Cyc.  pp.-  602-604. 

2.  A  more  Important  and  difficult  question 
arises,  however,  as  to  whether,  under  the  will 
of  Mrs.  Pearce,  her  husband,  Jas.  E.  Pearce, 
took  and  acquired  a  perfect  title  to  the  land 
in  controversy,  or  whether  under  the  law  the 
birth  of  her  daughter.  Mignonette,  operated 
a  revocation  of  the  will.  To  solve  and  deter- 
mine this  question,  which  Is  one  of  first  Im- 
pression in  this  state,  it  will  be  necessary  to 
refer  at  some  length  to  our  statutes  and  to 
consider  in  connection  with  them  the  facts 
of  the  case. 

It  appears  from  the  record  that  Jas.  E. 
Pearce  and  Mignonette  Carrington  were  mar- 
ried on  the  2d  day  of  June,  1900 ;  that  the 
will  under  consideration  was  executed  on  the 
9th  day  of  January,  1902;  and  that  the  de- 
fendant in  error.  Mignonette  C.  Pearce, 
daughter  of  the  said  Jas.  E2.  and  Mignonette 
Carrington  Pearce,  was  bom  on  the  26tli  day 
of  February,  190^  and  soon  thereafter  on. 
to  wit,  the  4th  day  of  March,  1902,  the  said 
Mignonette  Carrington  Pearce  died.  The  fol- 
lowing clauses  of  the  will  of  Mrs.  Pearce 
will  be  sufficient  for  the  purpose  of  this  de- 
cision : 

Item  1:  "To  my  husband,  James  E.  Pearce. 
I  bequeath  lot  12  and  adjacent  one-half  of  lot 
11,  block  108,  city  of  Austin,  on  which  our 
home  is  built  and  which  are  my  individnal 
property  together  with  any  and  all  rights  to 
and  interests  in  the  buildings  and  improve- 
ments that  may  exist  on  said  lot  and  a  half 
at  the  time  of  my  death ;  the  same  to  be  held 
by  him  In  fee  simple  without  condition." 

Item  2 :  "I  bequeath  to  my  husband,  James 
E.  Pearce,  my  interest  in  1080  acres  of  Eislin 
and  other  surveys  now  owned  Jointly  by  my 
shster  Lilian  and  myself,  together  with  all 
the  buildings  and  Improvements  upon  and 
appurtenant  to  same,  to  be  held  and  enjoyed 
by  him  In  absolute  right  and  fee  simple." 

Item  4:  "I  bequeath  my  one-fourth  Interest 
In  the  homestead  lots  of  my  father's  estate 
lots  7,  8  and  9  in  block  108,  city  of  Austin, 
to  my  mother;  in  case  of  ber  death  previous 
to  my  own  to  my  two  sisters,  Lilian  and 
Maude.  This  section  is  to  be  null  and  void 
in  case  of  living  Issue  bom  of  my  body." 

There  can  be  no  doubt  that,  under  and  by 
virtue  of  the  terms  of  article  6833  of  our  Re- 
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Tised  Statutefl,  a  marrted  woman  may  exe- 
cute a  will,  and  tliat  for  this  purpose  sbe  Is 
freed  of  the  usual  Incidents  and  disabilities 
of  coverture.  If  tbis  will  is  to  stand  accord- 
ing to  its  terms,  then  tlie  husband  Is  entitled 
to  recover  the  land  in  controversy.  If,  test- 
ed by  the  facts,  as  applied  to  the  law  of  this 
state,  the  birth  of  a  daughter  operated,  as  a 
matter  of  law,  as  a  revocation  of  the  will, 
tben  the  Judgment  of  the  Court  of  Civil  Ap- 
peals should  be  aflSrmed.  To  determine  this 
question  we  must  refer  to  the  statutes  in 
force  In  this  state  having  application  to  this 
matter.  The  only  articles  of  onr  Revised 
Statntea  touching  this  matter  are  as  follows: 

"Art  5343.  When  a  testator  shall  have 
children  bom  and  his  wife  enceinte,  the  post- 
humous child,  If  unprovided  for  by  settlement 
and  pretermitted  by  his  last  will  and  testa- 
ment, shall  succeed  to  the  same  portion  of 
the  father's  estate  as  such  child  would  have 
been  entitled  to  if  the  father  had  died  Intes- 
tate, toward  which  portion  the  devisees  and 
l^atees  shall  contribute  proportionately  out 
of  the  parts  devised  and  bequeathed  to  them 
by  such  last  will  and  testament. 

"Art.  5344.  If  a  testator  having  a  child  or 
children  bom  at  the  time  of  making  his  last 
will  and  testament  shall,  at  his  death,  leave 
a  dilld  or  children  bom  after  the  making  of 
such  last  will  and  testament,  the  child  or 
children  so  after-bom  and  pretermitted  shall, 
unless  provided  for  by  settlement,  succeed  to 
the  same  portion  of  the  father's  estate  as 
they  would  have  been  entitled  to  if  the  father 
had  died  intestate,  toward  raising  which  por- 
tion the  devisees  and  legatees  shall  contribute 
proportionately  out  of  the  parts  devised  and 
bequeathed  to  them  by  such  last  will  and 
testament,  In  the  same  manner  as  is  provided 
in  article  6343. 

"Art  5345.  Every  last  will  and  testament 
made  when  the  testator  had  no  child  liv- 
ing, wherein  any  child  he  might  have  Is  not 
provided  for  or  mentioned,  If  at  the  time  of 
his  death  he  shall  leave  a  child,  or  leave  his 
wife  enceinte  of  a  child  which  shall  be  bom, 
shall  have  no  effect  during  the  life  of  such 
after-bom  child,  and  shall  be  void  unless  the 
child  die  without  having  been  married  and 
before  he  shall  have  attained  the  age  of 
twenty-one  years." 

It  Is  the  contention  of  the  defendant  In 
error  that  she  was  never  "mentioned"  in  the 
will  of  her  mother,  as  that  term  was  Intend- 
ed to  be  construed  In  the  law;  nor  was  any 
provision  made  for  her.  This  view  Is  an- 
tagonized and  resisted  by  her  father,  who 
claims  that  she  was  both  mentioned  and  pro- 
vided for  in  the  will.  We  think  there  can 
be  no  doubt  that,  as  the  law  meant  that  term 
to  be  understood,  she  was  mentioned  in  the 
will,  even  if  It  could  be  held  that  she  was 
not  provided  for  In  same,  and  that  there 
was  no  revocation,  and  that  the  estate  passed 
In  fee  simple  to  her  father,  James  E.  Pearce. 
We  have  carefully  examined  the  very  learned 


and  thorough  <9lnl<»  of  the  Court  of  Civil 
Appeals  and  the  authorities  upon  which  this 
opinion  Is  based.  We  have  not  believed  that 
any  of  these  authorities  are,  as  applied  to 
our  statute,  directly  In  point;  nor  do  we  be- 
lieve that  the  conclusion  reached  by  the 
Court  of  Civil  Appeals  is  sound. 

In  the  case  of  Chicago,  B.  &  Q.  R.  Co. 
V.  Wasserman  (0.  C)  22  Fed.  872,  Judge 
Brewer  was  construing  a  Nebraska  statute. 
Comp.  St  c.  23,  I  148.  That  statute  is  as 
follows:  "Sec.  148.  When  any  child  shall 
be  bom  after  the  making  of  bis  parent's  will 
and  no  provisions  shall  be  made  therein  for 
blm,  such  child  shall  have  the  same  share 
In  the  estate  of  the  testator  as  If  he  had  died 
intestate,  and  the  share  of  such  child  shall 
be  assigned  to  him  as  provided  by  law  In 
cases  of  intestate  estate  unless  it  shall  be 
apparent  from  the  will  that  it  was  the  inten- 
tion of  the  testator  that  no  provision  should 
be  made  for  such  child."  In  that  case  it 
appeared  that  when  Wasserman  made  his 
will  his  first  child  was  about  five  years  of 
age,  and  that  his  wife  was  delivered  of  a 
child  within  about  20  days  after  the  will 
was  tnade.  Judge  Brewer  seems  to  have  no 
doubt  that  as  a  fact  Independent  of  the 
statute  Wasserman  meant  that  the  wife 
should  take  the  entire  property  and  would 
take  care  of  his  children;  but  be  says:  "But 
the  legal  difficulty  Is  this:  The  statute  says 
that  It  must  be  'apparent'  from  the  will  that 
the  testator  intended  that  the  unborn  child 
should  not  be  specially  provided  for.  How 
can  any  intention  as  to  this  child  be  gather- 
ed from  the  will  alone?  It  simply  gives  ev- 
erything to  the  wife;  Is  silent  as  to  the 
children.  If  I  could  look  beyond  the  will, 
my  conclusion  would  be  instant  and  unhes- 
itating. Limited  to  the  statute  by  the  instra- 
ment  itself,  what  can  be  gathered  there- 
from? It  is  simply  a  devise  of  all  property 
to  the  wife.  'No  reference  is  made  to  chil- 
dren, bom  or  unborn.  Can  I  infer  from  Its 
silence  an  intention  to  disinherit?  If  so, 
the  mere  omissions  from  a  will  would  al- 
ways stand  as  proof  of  an  expressed  Inten- 
tion. And  whatever  of  apparent  hardship 
there  may  be  in  the  present  case,  a  fixed  and 
absolute  rule  prescribed  by  statute  cannot 
for  such  reason  alone,  be  Ignored."  So  that 
it  Is  apparent  from  the  decision  that  the 
statute  there  was  meant  to  provide  that  the 
Intention  of  exclusion  of  the  child  must  be 
apparent  from  the  language  of  the  will  and 
could  not  be  aided  by  extrinsic  testimony. 
That  statute,  it  Is  obvious,  is  quite  different 
from  our  own.  In  that  It  Is  there  provided 
that  tested  by  the  language  of  the  will,  it 
must  be  apparent  therefrom  that  no  provi- 
sion was  intended  to  be  made  for  the  unborn 
child.  That  case  Is  distinguishable  from  the 
one  at  bar  In  other  important  respects.  The 
will  is  set  out  at  length  In  the  opinion  and 
contains  no  kind  of  reference,  express  or  Im- 
plied, to  any  child,  or  to  the  possibility  of 
the  existence  of  children;    whereas,  in  the 
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case  before  as,  In  the  fourth  clause  copied 
above,  Mrs.  Fearce  seems  to  bave  had  in 
view  the  contingency  of  having  living  Issue 
born  of  her  body.  When  the  difference  in 
the  statutes  is  considered,  and  when  we 
test  the  Wasserman  Case,  supra,  by  the  re- 
citals of  the  win  there  considered,  Uie  differ- 
ence Is  demonstrable. 

In  the  case  of  Bresee  ▼.  Stiles,  22  Wis.  120, 
the  court  had  under  consideration  a  case  In- 
volving the  construction  of  a  statute  almost 
identical  with  the  Nebraska  statute.  The 
Wisconsin  statute  was  In  this  language: 
"When  any  child  shall  be  born  after  the 
making  of  bis  parent's  will,  and  no  provision 
shall  be  made  therein  for  him,  such  child 
shall  have  the  same  share  in  the  estate  of 
the  testator  as  if  he  had  died  Intestate;  and 
the  share  of  such  child  shall  be  assigned 
to  him  as  provided  by  law  In  case  of  intes- 
tate estates,  unless  it  shall  be  apparent  from 
the  will  that  it  was  the  intention  of  the 
testator  that  no  such  provision  should  be 
made  for  such  child."  While  in  that  case 
the  will  is  not  set  out  at  length,  a  summary 
of  Its  terms  is  given,  and  there  is  no  refer- 
ence, direct  or  indirect,  or  by  the  remotest 
Inference,  to  the  possible  existence  of  other 
children  not  then  bom.  It  appears  that  some 
time  thereafter  three  other  children  were 
bom.  The  will  was  executed  April,  1855, 
and  the  testator  died  in  August,  1861.  In 
the  meantime  three  children  had  been  bom 
after  tlie  making  of  the  will  for  whom  no 
provision  was  made,  and  these  facts,  it  was 
contended,  should  raise  a  strong  presump- 
tion that  it  was  the  intention  of  the  testator 
that  the  after-bom  children  should  not  take 
any  portion  of  his  estate.  This  contention 
is  met  and  answered  by  the  court  in  this  lan- 
guage: "But  the  difficulty  with  this  argu- 
ment is  that  we  are  not  permitted  to  look 
outside  of  the  will  to  ascertain  the  purpose 
of  the  testator  upon  this  point.  For  the 
statute  positively  declares  that,  unless  it  is 
apparent  from  the  will  itself  that  it  was  the 
intention  of  the  testator  that  no  provision 
should  be  made  for  the  after-bom  children, 
then  they  shall  share  in  the  estate  as  though 
no  will  had  been  made." 

In  the  case  of  Walker  t.  Hall,  34  Pa.  483, 
Walker's  will  left  his  property  to  his  wife, 
Anna  Gray  Walker.  It  contained,  however, 
the  following  clause:  "Having  the  utmost 
confidence  In  her  integrity,  and  believing 
that,  should  a  child  be  born  to  us,  she  will 
do  the  utmost  to  rear  it  to  the  honor  and 
glory  of  its  parents."  It  was  shown  that, 
after  the  execution  of  the  will,  Walker  and 
wife  had  a  child  bom  to  them  who  was  liv- 
ing at  the  death  of  the  father  and  who  sur- 
vived at  the  date  of  the  trial.  Without  a 
careful  reading  of  the  report,  this  case  would 
seem  to  be  in  point  and  to  sustain  the  con- 
tention of  the  defendant  in  error.  However, 
when  construed  with  reference  to  the  lan- 
guage of  the  statute  in  Pennsylvania,  It  is 
not,  we  think,  in  point     Originally,  by  the 


act  passed  the  4th  of  February,  1748,  the 
rule  obtaining  In  that  state  was  as  follows: 
"That  where  any  person  shall,  at  any  time 
hereafter,  make  his  last  will  and  testament, 
and  afterwards  marry,  or  have  a  child  or 
children,  not  named  in  any  such  tcHll,  and 
die,  although  such  child  or  children  be  bom 
after  the  death  of  their  father,  every  such 
person,  so  far  as  shall  regard  the  wife  after 
married,  or  the  child  or  children  after  bom, 
shall  be  deemed  and  construed  to  die  intes- 
tate; and  such  wife,  child,  or  children  shall 
be  entitled  to  like  purparts,  shares,  and  divi- 
dends of  the  estate,  real  and  personal,  of 
the  deceased,  as  if  be  had  actually  died  with- 
out any  will."  It  will  be  noted  that  in  the 
original  report  the  words,  "not  named  in  any 
such  will,"  are  italicized,  evidently  for  the 
reason  that  there  is  a  conspicuous  absence 
of  them  in  the  later  act  to  which  attention 
will  be  hereafter  called.  By  the  act  passed 
the  23d  day  of  March,  1764,  the  above  stat- 
ute was  repealed,  and  the  words,  "not  nam- 
ed in  any  such  will,"  disappeared.  Xiater, 
the  19th  of  April,  1794,  the  following  stat- 
ute was  passed  by  the  Legislature  of  Penn- 
sylvania and  was  the  act  constraed  by  the 
court  in  the  case  last  named:  "That  when 
any  person  shall  make  bis  last  will  and  tes- 
tament, and  afterwards  shall  marry,  or  have 
a  child  or  children,  not  provided  for  in  such 
wUl,  and  die,  leaving  a  widow  and  child, 
or  either  a  widow,  or  child  or  children,  al- 
though such  child  or  children  be  bom  after 
the  death  of  their  father,  every  such  person, 
so  far  as  shall  regard  the  widow,  or  child 
or  children  after  bom,  shall  be  deemed  and 
construed  to  die  intestate;  and  such  widow, 
child  or  children  shall  be  entitled  to  such 
purparts,  shares,  and  dividends  of  the  es- 
tate, real  and  personal,  of  the  deceased,  as 
if  he  had  actually  died  without  any  will." 
So  that  a  careful  analysis  of  this  case  will 
disclose  that  the  extent  of  the  holding  in 
the  Walker  v.  Hall  Case  was  that  no  pro- 
vision was  by  the  terms  of  that  will  made 
for  the  after-born  child  so  as  to  prevent  a 
revocation  of  the  will.  While  not  stated, 
It  must  seem  obvious  that  the  court  attached 
some  importance  to  the  language,  "not  nam- 
ed in  such  will,"  which  had  appeared  in  the 
early  statutes  and  omitted  in  the  latter 
enactment,  and  in  the  fact  ttiat  its  omission 
evidenced  a  manifest  intention  to  require 
provision  to  be  made  for  the  after-bom  child 
as  the  Indispensable  requisite  to  prevent  a 
revocation.  Hbllingsworth's  Appeal,  51  Pa. 
518,  simply  holds  that  the  decision  in  that 
case  should  be  governed  by  Walker  v.  Hall, 
supra. 

In  Waterman  r.  Hawkins,  63  Me.  156,  the 
statute  under  consideration  in  that  case  is 
not  set  out  in  hsec  verba;  but,  as  we  gather 
from  the  opinion,  the  statute  there  provided 
that  "there  must  be  provision  made  specif- 
ically for  the  unborn  child."  The  court 
there  said:  "He  cannot  be  disinherited  like 
a  child,  or  the  issue  of  a  deceased  child, 
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when  It  appears  tbat  tbe  omlsBlon  to  refer 
to  blm  is  Intentional.  Unless  he  ia  "proTlded 
for,'  the  conclusive  presumption  is  tbat  be 
iras  not  expected,  and  tbe  law  declares  tbat 
be  shall  take  tbe  same  share  of  his  father's 
estate  as  If  the  father  had  died  intestate." 
In  that  case  the  testator  died  leaving  big 
widow  enceinte,  and  his  father  surviving 
him,  and  the  child  Gertrude,  for  whose 
benefit  the'  suit  was  brought,  was  born  two 
months  after  bis  death.  By  the  terms  of  tbe 
will  in  that  case  be  gave  bis  bouse,  and  oth- 
er property,  to  his  wife  for  her  natural  life 
If  she  remained  unmarried,  providing  tbat, 
"in  case  of  her  marriage,  the  same  is  to 
become  the  property  of  my  heirs,  and  Its 
nse  to  revert  to  them;  and,  In  any  event,  aft- 
er her  decease,  tbe  same  is  to  descend  to 
my  heirs."  In  that  case  there  was  neither 
a  mention  of  the  unborn  infant  in  the  will, 
nor  provision  made  for  her,  and  it  was  there 
held  that,  under  the  terms  of  tbe  Maine 
statute  above  referred  to,  such  infant  -would 
take  the  same  share  of  her  father's  estate 
as  if  he  had  died  Intestate.  The  opinion  in 
that  case  also  contains  the  significant  remark 
that:  "There  is  nothing  in  such  a  provision 
to  suggest  tbat  the  child  was  thought  of 
by  the  testator.  The  form  of  expression 
would  indicate  the  contrary." 

A  careful  reading  of  all  the  cases  cited  by 
the  Court  of  Civil  Appeals  in  support  of  their 
decision  has  led  us  to  believe  that  they  are 
distinguishable  from  tbe  case  at  bar,  and 
that,  tested  with  reference  to  the  statute  on 
which  they  were  based,  they  do  not  sustain 
the  conclusion  reached  by  them. 

We  think  tbe  true  interpretation  of  our 
statute  Is  that,  in  testing  and  determining 
whether  tbe  unborn  child  Is  mentioned  In  the 
will,  the  language  of  tbe  testator  (the  testa- 
trix in  this  case)  should  be  construed  and 
considered  with  reference  to  the  situation  and 
facts  within  his  knowledge,  and  having  In 
mind  the  considerations  on  which  and  with 
reference  to  which  he  was  then  acting.  This 
seems  to  be  the  holding  of  the  Supreme  Court 
of  Mnssacbnsetts  In  the  case  of  Peters  v.  Sid- 
ers,  126  Mass.  135,  30  Am.  Rep.  671,  where 
the  court  says:  "The  Judge  might  well  find 
tbat  the  fact  tbat  the  testatrix  was  so  soon 
to  be  delivered  of  her  first  child  must  have 
been  In  her  mind  when  the  will  was  made, 
and  could  not  have  been  forgotten.  There 
is  no  suggestion  of  any  mistake  of  fact  or 
law,  or  any  Ignorance  on  the  part  of  tbe  tes- 
tatrix, or  any  oversight  of  the  scribe,  as  the 
cause  of  the  omission.  The  making  of  the 
will  at  that  time  warrants  a  presumption  that 
it  was  made  in  anticipation  of  her  confine- 
ment, and  with  a  purpose  that.  If  the  event 
should  prove  fatal,  her  property  should  go  to 
him  on  whom  would  devolve  tbe  care  and 
support  of  the  child." 

The  Supreme  Court  of  Missouri,  in  the  case 
of  Hockensmltb  v.  Slnsher,  26  Mo.  237,  in 
construing  an  article  of  their  statute,  uses 
tbe  following  language:   "This  provision  of 


tbe  statute  has  been  several  times  before 
this  court  for  judicial  construction,  and  it 
may  now  be  considered  as  settled  that  the  ob- 
ject of  it  Is  to  produce  an  Intestacy  only 
when  tbe  child  or  the  descendant  of  such 
child  is  unknown  or  forgotten,  and  thus  unin- 
tentionally omitted ;  and  the  presumption 
that  tbe  omission  Is  unintentional  may  be  re- 
butted when  the  tenor  of  the  will  or  any  part 
of  It  Indicates  tbat  the  child  or  grandchild 
was  not  forgotten.  Guitar  v.  Gordon,  17  Mo. 
408 ;  Beck  v.  Metz,  25  Mo.  70 ;  Terry  v.  Pos- 
ter, 1  Mass.  140  [2  Am.  R^.  6];  Wild  v. 
Brewer,  2  Mass.  570;  Church  v.  Crocker,  3 
Mass.  17 ;  Wilder  v.  Goss,  14  Mass.  359;  Wil- 
son V.  Fosket,  6  Mete.  [Mass.]  400  [30  Am. 
Dec.  736];  Merrill  v.  Sanborn,  2  N.  H.  499; 
Block  V.  Block,  3  Mo.  594.  The  statute  ex- 
tends only  to  a  case  of  entire  omission,  and 
the  mention  of  a  child  without  a  legacy  or 
otlier  provision  for  him  Is  sufilclent  to  cut 
him  off  from  a  distributive  share  of  the  es- 
tate (3  Mo.  594;  1  Mass.  146),  and  whenever 
the  mention  of  one  i)crson,  by  a  natural  as- 
sociation of  Ideas,  suggests  another,  it  may 
reasonably  be  Inferred  that  the  latter  was 
in  the  mind  of  the  testator  and  was  not  for- 
gotten or  unintentionally  omitted.  Thus  it 
has  been  decided  that  by  the  mention  of  a 
daughter,  though  dead  at  the  time  of  making 
tbe  will,  it  will  be  Inferred  that  her  children 
were  not  forgotten  (17  Mo.  408).  The  men- 
tion of  grandchildren  will  exclude  the  par- 
ent (2  Mass.  570,  3  Mass.  17).  Naming  a 
son-in-law  is  sufficient  to  show  that  the 
daughter  was  brought  to  the  recollection  of 
the  testator  (14  Mass.  359) ;  and  naming  two 
grandchildren  will  Indicate  that  their  broth- 
ers and  sisters  not  named  were  Intentionally 
omitted    (2  N.  H.  499)." 

In  the  early  case  of  Guitar  v.  Gordon,  17 
Mo.  408,  there  Is  tbe  following  admirable  state- 
ment as  to  the  purpose  of  such  a  statute  as 
ours  as  well  as  the  proper  rules  of  interpreta- 
tion In  arriving  at  the  true  intent  of  the 
same:  "Our  laws  permit  every  person  of 
sound  mind  and  of  competent  age  to  dispose 
of  all  bis  estate,  real  and  personal,  saving  to 
the  widow  her  right  of  dower.  He  may  dis- 
inherit his  children  and  bequeath  his  proper- 
ty to  whom  he  sees  fit.  The  eleventh  section 
of  tbe  act  concerning  wills  provides  that  If 
any  person  make  his  last  will,  and  die,  leav- 
ing a  child  or  children,  or  descendants  of 
such  child  or  children  (in  case  of  their  death), 
not  named  or  provided  for  In  such  will, 
every  such  testator,  so  far  as  shall  regard 
any  such  child  or  children,  or  their  descend- 
ants, not  provided  for,  shall  be  deemed  to  die 
Intestate.  This  section  has  been  held  only  to 
make  provision  for  children  or  their  descend- 
ants, unintentionally  omitted  by  their  parents 
from  forgetfulness  or  any  other  cause.  If  a 
child  Is  expressly  excluded  from  any  portion 
of  the  estate  by  the  will,  he  is  provided  for 
In  tbe  meaning  of  the  act  In  such  case.  It 
plainly  appears  that  the  child  was  not  for- 
gotten.   Block  V.  Block,  3  Mo.  408.    A  law  in 
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Maasacbnsetts  directs  that,  in  case  a  child 
or  children,  or  their  legal  representatives,  In 
the  event  of  their  death,  shall  not  have  a  leg- 
acy given  bim,  her,  or  them,  bj  the  will  of 
their  father  or  mother,  he,  she,  or  they  shall 
have  a  proportion  of  the  estate  of  their  par- 
ents assigned  nnto  him,  her,  or  them,  as 
though  snch  parent  had  died  intestate.  Un- 
der this  statute.  It  was  held  that,  if  the  tes- 
tator, in  his  will,  mentions  a  son-in-law,  and 
one  of  his  children,  it  thereby  sufficiently  ap- 
pears that  the  other  grandchildren  by  that 
son-ln-Iaw  were  in  the  mind  of  the  testator, 
and  therefore  not  entitled  to  come  in,  as  If 
unintentionally  omitted.  Wilder  v.  Goss,  14 
Mass.  357.  If  a  child  is  named  in  a  will,  and 
it  is  known  that  such  child  has  descendants, 
it  is  impossible  to  say  they  were  not  In  the 
mind  of  the  testator.  The  object  of  the  sec- 
tion must  be  borne  In  mind.  It  is  not  to  pre- 
vent parents  from  dlBlnheriting  their  chil- 
dren, but  merely  to  make  provision  for  those 
who  may  have  been  unintentionally  omitted. 
Under  a  statute  In  New  Hampshire,  similar 
in  Its  language  to  that  above  cited  from  the 
Code  of  Massachusetts,  It  was  held  that  a 
testator,  leaving  seven  grandchildren,  chil- 
dren of  a  deceased  son,  if  In  his  will  he  men- 
tions two  of  these  grandchildren,  and  also 
their  father,  the  presumption  of  law  was  that 
the  other  five  grandchildren  were  not  omit- 
ted through  forgetfalness.  Merrill  and  Wife 
V.  Sanborn,  2  N.  H.  499." 

It  should  be  remembered  In  this  case  that, 
as  we  have  seen,  the  property  In  question 
was  the  separate  estate  of  Mrs.  Pearce.  Un- 
der the  law  she  might  deed  same,  when  Join- 
ed by  her  husband,  to  any  person  for  any 
consideration  satisfactory  to  her,  and  no  child 
or  children  could  complain.  Under  the  law 
she  is  authorized  to  direct  the  disposition  of 
the  same  by  will,  either  to  the  natural  ob- 
jects of  her  bounty,  or  to  dedicate  It  to  char- 
ity, or  to  convey  it  to  strangers.  And  her 
right  so  to  do  cannot  be  abridged  or  denied 
unless  inhibited  under  a  fair  construction  of 
the  statute  relied  on.  We  think  the  true  con- 
struction of  the  word  "mentioned,"  in  arti- 
cle 5345,  is  not  designation  by  name,  but 
means  referred  to  or  having  in  mind,  and  as 
indicating  that  the  child  was  in  her  memory, 
and  that  her  will  was  made  with  reference 
to  Its  possible  existence  and  early  birth,  and 
that  it  was  not  overlooked  or  forgotten.  In 
other  words,  the  true  interpretation  of  the 
statute  is  that  it  should  appear  either  that 
provision  should  be  made  for  the  child,  or 
that,  if  no  provision  was  made  for  such  child, 
it  should  appear  from  the  will  interpreted  in 
the  light  of  all  the  circumstances  that  the 
failure  to  make  such  provision  was  not  acci- 
dental, due  to  Inadvertence  or  oversight 
When,  therefore,  tested  by  this  rule^  which 


seems  to  find  support  in  the  decisions  above 
quoted,  and  to  be  intrinsically  sound  and  rea- 
sonable, it  appears  that  by  ttae  first  section 
of  her  will  Mrs.  Pearce  devised  to  her  hus- 
band, outright,  their  home  place,  and,  after 
this  is  done,  in  the  most  unequivocal  manner, 
to  make  assurance  doubly  sure,  she  adds, 
"the  same  to.  be  held  by  him  in  fee  simple 
without  condition."    By  the  se<!ond  clause  of 
her  will  she  likewise  devises  to  hep  hnsband 
her  Interest  in  the  land  in  controversy,  and 
adds,  "to  be  held  and  enjoyed  by  him  In  ab- 
solute right  and  fee  simple."    By  the  third 
item,  which  we  Iiave  not  yet  quoted,  she  lays 
upon  the  husband  the  duty  and  obligation  of 
paying  her  mother  the  sum  of  |200  anjanally, 
untU  her  death.    Then,  in  item  4  of  her  will, 
she  devises  her  one-fourth  interest  in  the 
homestead  lots  of  her  father's  estate,  first,  to 
her  mother,  and,  in  case  of  her  death  previ- 
ous to  her  own,  to  her  two  sisters,  and  theil 
provides,  'This  section  is  to  be  null  and  void 
in  case  of  living  issue  bom  of  my  body." 
When  it  is  remembered  that  by  the  terms  of 
this  will  she  was  making  such  explicit  and 
unequivocal  provision  for  her  husband,  when 
she  was  making  provision  for  the  payment  of 
$200,  annually,  to  her  mother,  and  devising 
to  her  and  to  her  sisters  her  interest  in  the 
old  homestead  with  the  saving  clause,  "to  be 
null  and  void  in  case  of  living  issue  bom  of 
my  body,"  how  can  it  be  doubted  that  she 
had  in  mind  the  almost  certainty,  according 
to  nature,  that  within  a  few  weeks  there 
would  be  issue  born  to  ber,  and  that  all  tbese 
provisions  of  her  will  were  made  with  this 
In  mind  and  with  reference  to  the  certainty 
that  a  child  would  be  torn  to  her?    Natural- 
ly, In  her  condition,  In  respect  to  ber  first 
bom,  she  would  be  alternatively  in  a  state 
of  exaltation  over  the  child  soon  to  arrive 
and  In  fear  of  the  peril  of  her  coming  tra- 
vail.   It  was  a  fact,  based  on  the  experience 
of  all  ber  sex,  to  which  she  could  not  close 
ber  eyes,  and  of  ber  recognition  of  this  fact 
her  will  contains  the  most  certain  and  con- 
clusive evidence.    This  will  she  had  a  right 
to  make,  and,  unless  it  should  Se  set  aside 
and  broken   down  by  law,  based  upon  its 
fair  interpretation  under  the  light  of  conced- 
ed facts,  it  ought  to  stand. 

We  have  not  deemed  it  necessary  to  de- 
cide whether  the  will  mlgbt  not  be  upheld  on 
the  ground  that  provision  had  in  fact  been 
made  therein  for  the  after-bom  child. 

We  have  concluded,  under  the  state  of  the 
record  as  it  comes  to  us,  that  there  was  no 
revocation,  and  that  the  will  should  be  up- 
held. 

It  is  therefore  ordered  that  the  judgment 
of  the  Court  of  Civil  Appeals  be,  and  tbe 
same  is  hereby,  reversed,  and  that  the  jadg- 
ment.of  the  district  court  is  affirmed. 
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DAT  ▼.  STATB. 

<Oonrt  of  Criminal  Appeals  of  Texaa.    Dec.  21, 

191<X     On  Motion  for  Reheating,   Feb. 

8,  1911.) 

1.  iRDICTUEirr    AND     ISrORlfATIOH     (i     33*)— 

FOBMAI.   Rbquisitks— Nbcessitt   fok    Sio- 

KATDBB  or  FORKICAR  OF  GBAIfD  JUBT. 

Failuie  of  the  foieman  of  the  grand  Jury 
to  sign  an  indictment  officially  does  not  invali- 
date it,  the  provision  of  Code  Cr.  Proc.  1895, 
art.  432,  directing  that  an  indictment  be  so 
signed,  being  merely  directory,  especially  in 
view  of  article  565,  providing  that  exceptions 
to. the  form  of  an  indictment  may  be  taken  for 
the  want  of  any  requisite  or  form  prescribed  by 
article  439  (embracing  the  same  provision  as. 
article  432  as  to  signature),  except  the  want  of 
the  signature  of  the  foreman  of  the  grand  Jury. 
[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  132-137;  Dec 
Tug.  f  33.*J 

2.  CEnnitAi.  Law  ({  1091*)— AppbaI/— Rx8ES- 
TATiOR  or  Oboundb  or  Rbview  —  Sum- 
ciERCT  or  Biixs  or  EIxceptions. 

The  mere  statement  in  a  bill  of  exceptions 
of  facts  as  grounds  of  objections  is  not  equiv- 
alent to  showing  that  the  matters  stated  as  the 
groonds  of  objection  are  true,  and  a  bill'  of  ez- 
ceptions  objecting  to  the  testimony  of  a  witness 
as  to  threats  made  by  accused  on  the  ground 
that  they  were  general,  and  because  decedent 
was  not  present,  is  insufficient  where  it  does 
not  show  that  decedent  was. absent  when  the 
statement  was  made,  nor  that,  tested  with  ref- 
erence to  other  facts,  the  threats  did  not  refer 
to  decedent. 

[BA.  Note. — ^For  other  cases,  see'  Criminal 
Law,  Cent.  Dig.  |  2894;  Dec.  Dig.  {  1091.*] 

3.  HOinCIDE  (J  300*)  —  MUBDEB  —  Inbtbuc- 
TIOR8— SELF-DBFENSB. 

An  instruction  on  a  trial  for  murder  as 
to  the  right  of  self-defense  on  a  reasonable  ap- 
prehension of  death  or  serious  bodily  injury 
heid  to  haVe  given  accused  the  full  benefit  of  his 
«Iaim  of  self-defense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614r-632;   Dec  Dig,  i  300.*] 

4.  Cbihinai.  Law  (U  763,  764*)— Insibuo- 
TioNs— Weight  of  Tbstivont. 

A  charse  that,  if  the  jury  believed  that  the 
state  introduced  a  witness  who  testified  sub- 
stantially that  accnsed  had  told  him  that  there 
was  not  a  man  with  decedent's  name  that  bad 
nerve  enough  to  stand  up  before  him  with  a 
knife,  pistol,  or  anything  else,  etc.,  merely  sub- 
mitted to  the  jury  whether  such  testimony  had 
been  introduced,  and  whether  they  should  credit 
it  as  well  as  the  weight  they  should  give  it, 
and  was  not  a  charge  that  the  witness  as  a  mat- 
ter of  fact  had  testified  substantially  to  such 
effect  and  on  the  weight  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1731-1748;  Dec  Dig.  {{ 
763.  764.*] 

5.  CBnnNAL  Law  ({|  763,  764*)— Mubdeb— 
InsTBUcnoNS— Weight  or  Testiuony. 

A  charge  that  if  the  jury  believed  that  the 
state  introduced  at  former  trials  of  the  case 
"the  following  testimony  of  accused,  taken  by 
the  stenographer  substantially  as  follows"  (set- 
ting it  oat  by  qaestion  and  answer),  etc.,  did  not 
invade  the  province  of  the  jury  by  charging  on 
the  weight  ot  testimony ;  it  being  necessary  in 
limiting  impeaching  testimony  to  state  the  sub- 
stance or  purport  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1731-1748;  Dec  Dig.  H 
7«S,  764.*] 


Appeal  from  District  Court,  Bed  Biver 
County :  Ben  H.  Denton,  Judge. 

Farrls  Day  was  convicted  of  mnrder,  and 
he  appeals.    Afflnned. 

E.  S.  Chambers,  B.  B.  Sturgeon,  and  J.  O. 
Dudley,  for  appellant  John  A.  Mobley,  Asst 
Atty.  Gen.,  for  the  States 

BAMSET,  X  The  indictment  In  this  case 
was  filed  in  the  district  court  of  Red  River 
county  on  the  30th  day  of  May,  1907,  charg- 
ing appellant  with  the  murder  of  one  Spencer 
Holt  The  case  came  to  trial  on  December 
13th  of  last  year,  and  resulted  in  a  convic- 
tion of  mnrder  in  the  second  degree,  assess- 
ing appellant's  punishment  at  six  years'  con- 
finement in  the  state  penitentiary. 

The  record  is  quite  a  Yolnmlnous  one,  and 
contains,  among  other  things,  17  bills  of  ex- 
ception. These,  however,  for  the  most  part 
are  so  qualified  and  explained  by  the  court 
as  to  sbow  no  error,  and  are  of  such  a  char- 
acter as  not  to  require  discussion.  The  case 
was  submitted  in  a  very  lengthy  charge  In 
which  the  jury  were  instructed  with  refer- 
ence to  murder  In  the  first  degree,  murder 
in  the  second  degree,  manslaughter,  and  self- 
defense.  The  jury  were  also  Instructed  with 
reference  to  the  doctrine  of  provoking  a  dif- 
ficnlty,  and  numerous  matters  of  testimony 
offered  by  way  of  lmi)eachment  wag  by  the 
court  duly  and  properly  limited. 

1.  Before  the  case  came  on  to  trial,  appel- 
lant filed  a  motion  reciting  his  citizenship  of 
Texas  and  of  the  Union,  and  averring  that 
he  could  not  be  prosecuted  for  murder  except 
on  a  bill  of  indictment,  and  the  indictment 
In  this  case  was  invalid,  in  that  same  was 
not  signed  by  the  foreman  of  the  grand  jury 
as  required  by  article  432  of  our  Code  of 
Criminal  Procedure  of  1895,  either  officially 
or  in  person,  aad  has  never  t>een  signed,  bat 
appears  in  blank.  -  The  motion  alleges  that 
one  H.  G.  Bailey  was  foreman  of  the  grand 
jury,  and  that  be  resided  in  Red  River  coun- 
ty, and  that,  having  been  unsigned,  said  In- 
dictment could  not  have  been  legally  present- 
ed through  the  foreman  without  his  signa- 
ture thereto.  The  motion  prayed  the  court*  ' 
that,  it  said  bill  was  presented,  to  require 
the  said  foreman  of  the  grand  jury,  H.  C. 
Bailey,  to  sign  the  said  bill  of  indictment  of- 
ficially before  be  be  required  to  plead  to 
same,  and,  on  failure  of  said  foreman  to  sign 
said  Indictment  that  the  same  be  abated. 
Article  432  of  the  Code  of  Criminal  Proce- 
dure of  1893  directs  that  the  indictment  shall 
be  signed  officially  by  the  foreman  of  the 
grand  jury.  Upon  examination,  however,  it 
will  be  seen  that  this  article  does  not  pur- 
port to  name  the  essentials  of  an  indictment, 
but  that  same  is  merely  intended  as  an  in- 
struction to  the  officers  as  to  what  they  are 
to  do  with  reference  to  the  preparation  of 
indictments.    This  same  article  directs  that 
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the  names  of  the  witnesses  sball  be  indorsed 
on  the  indictment  This  provision  has  in 
many  cases  been  held  to  be  directory.  Ar- 
ticle 439  of  the  Code  of  Criminal  Procedure 
does  set  out  in  detail  the  requisites  of  an 
Indictment,  and  among  other  requirements 
there  stated  is  the  following  proyision:  Sec- 
tion 9:  "It  [the  indictment]  shall  be  signed 
oflScially  by  the  foreman  of  the  grand  Jury." 
This  article  taken  alone  would  seem  to  indi- 
cate that  the  indictment  would  be  fatally  de- 
fective if  not  80  officially  signed.  It  will  be 
noted,  however,  that  article  565  of  the  Code 
of  Criminal  Procedure  of  1895  directly  refers 
to  and  expressly  limits  and  controls  so  much 
of  article  439  as  is  herein  invoked.  Article 
565,  supra,  is  as  follows:  "£2zception8  to  the 
form  of  indictment  or  information  may  be 
taken  for  the  following  causes  only:  (1) 
That  the  indictment  or  Information  does  not 
appear  to  have  been  presented  In  the  proper 
court,  as  required  by  article  439  or  466.  (2) 
The  want  of  any  other  requisite  or  form 
prescribed  by  articles  439  and  466,  except 
the  want  of  the  signature  of  the  foreman  of 
the  grand  Jury,  or  in  the  case  of  an  informa- 
tion, of  the  sl^ature  of  the  attorney  repre- 
senting th6  state."  It  has  therefore  been 
held  in  this  state  from  a  very  early  day  that 
the  failure  of  the  foreman  of  the  grand  Jury 
to  sign  an  indictment  officially  does  not  in- 
validate same.  Plnson  v.  State,  23  Tex.  579 ; 
State  V.  Powell,  24  Tex.  135;  Hannah  v. 
State,  1  Tex.  App.  578;  Campbell  v.  State, 
8  Tex.  App.  84 ;  Jones  v.  State,  10  Tex.  App. 
552;  Weaver  v.  State.  19  Tex.  App.  547,  53 
Am.  Rep.  3S9;  Robinson  v.  State,  24  Tex. 
App.  4,  5  S.  W.  509. 

2.  The  next  matter  of  importance  relates 
to  the  action  of  the  court  in  respect  to  the 
testimony  of  one  Cleve  Ouions.  In  order  to 
make  this  matter  clearly  understood,  since 
the  bill  is  very  short,  we  oopyait  entire:  "Be 
It  remembered  that  on  the  trial  of  the  above- 
entitled  cause  the  state  offered  to  prove  by 
the  witness  Cleve  Guions  that  the  defendant 
stated  to  him  when  he  wanted  to  get  his  pis- 
tol, that  he  said  he  would  kill  some  God 
.damned  son  of  a  bitch  before  night,  to  which 
the  counsel  for  the  defendant  objected,  for 
the  following  reasons,  viz.:  We  object  to 
anything  that  was  said  generally  without  any 
specific  remark  concerning  any  one,  and  we 
object  to  anything  he  said  generally,  and  the 
deceased  was  not  present,  and  the  remarks 
were  not  directed  to  any  one,  and  the  court 
overruled  the  objections  and  said  witness 
answered.  The  defendant  excepted  to  said 
ruling  and  herewith  tenders  his  bill  of  excep- 
tions, and  asks  that  the  same  be  signed,  seal- 
ed! and  made  a  part  of  the  record  In  said 
cause,  which  is  accordingly  done.  This  tes- 
timony, if  not  admissible,  was  withdrawn, 
and  the  Jury  instructed  not  to  consider  it 
for  any  purpose  whatever.  Ben  H.  Denton, 
Judge."  We  think  this  bill  is  not  In  such 
shape  as  to  support  appellant's  contention. 
In  the  first  place.  It  Is  not  shown  in  the  bill 


that  appellant  was  absent  at  the  time  the 
statement  was  made,  nor  is  it  shown  in  the 
bill  that,  tested  with  reference  to  other  facts, 
the  threat  did  not  refer  to  the  deceased.  We 
have  uniformly  held  that  the  mere  statement 
of  facts  as  grounds  of  objection  is  not  equiv- 
alent to  showing  that  the  matters  stated  as 
grounds  of  objection  are  indeed  true.  It 
will  further  be  noted  that  the  bill  shows  that 
the  court  overruled  the  objections,  and  that 
the  witness  answered.  What  his  answer  was 
does  not  clearly  appear.  It  does  appear  wliat 
the  offered  proof  of  the  state  was.  Whether 
the  answer  of  the  witness  supported  and 
coincided  with  this  offered  proof  we  are  left 
to  infer.  We  think  clearly  the  bill  is  insuf- 
ficient, Again,  since  the  testimony  was  with- 
drawn, it  was  not  of  such  harmful  character 
as  necessarily  to  operate  to  appellant's  prej- 
udice. 

3.  Complaint  Is  made  of  the  following  par- 
agraph of  the  court's  charge:  "If  you  believe 
from  the  evidence  that  the  defendant  shot 
the  deceased  at  the  time  and  place  alleged  in 
the  indictment,  yet.  If  you  further  believe  that 
Just  prior  to  or  at  the  time  of  the  shooting 
the  defendant  was  assaulted  with  a  stool,  or 
a  knife,  or  a  baseball  bat  by  deceased  and  bis 
brother,  or  either  of  them,  or  was  attacked 
by  deceased  and  his  brother  Ivan  Holt,  or 
either  of  them,  or  both  or  either  of  them  had 
made  some  demonstration  as  if  about  to  at- 
tack him,  and  that  such  assault  or  attack  or 
demonstration  (if  any)  created  in  the  mind 
of  the  defendant  such  a  degree  of  anger, 
rage,  sudden  resentment,  or  terror  as  to  ren- 
der his  mind  incapable  of  cool  reflection,  and 
In  such  a  state  of  mind  he  shot  the  deceased, 
then.  If  you  do  not  find  him  Justifiable  un-' 
der  the  instructions  given  you,  he  would  not 
be  guilty  of  any  higher  grade  of  offense  than 
manslaughter."  This  is  objected  to  for  the 
reason  that  if,  as  claimed  by  cotmsel  for  ap- 
pellant, appellant  had  been  assaulted  or  at- 
tacked by  deceased  and  his  brother,  or  ei- 
ther of  them,  or  if  both  or  either  of  them  bad 
made  a  demonstration  as  if  about  to  attack 
him,  he  would  have  the  right  to  shoot  in  bis 
own  self-defense,  and  would  not  have  been 
guilty  of  any  grade  of  offense  whatever,  and 
the  court  was  In  error  in  instructing  the 
Jury  that  notwithstanding  they  found  such 
an  assault  or  that  his  adversaries  were  at- 
tacking him,  or  made  a  demonstration  upon 
him,  that  he  would  be  guilty  of  no  higher 
grade  of  offense  than  manslaughter,  which 
they  claim  meant  to  the  Jury  that,  notwith- 
standing they  had  assaulted  him  or  attack- 
ed him,  yet,  if  he  did  the  shooting,  that  it 
would  not  have  been  done  in  self-defense, 
and  he  would  have  been  guilty  of  manslaugh- 
ter. It  will  be  noticed  that  this  Instruction 
was  given  with  the  quallfjring  clause  that 
under  the  conditions  named  in  the  charge.  If 
the  mind  of  appellant  was  aroused  to  a  de- 
gree of  anger,  rage,  or  sudden  resentment 
such  as  to  render  it  Incapable  of  cool  reflec- 
tion, and  if  under  instructions  thereafter  giv- 
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m  they  did  not  find  appellant  Jnatifiable  on 
self-defense,  that  be  would  be  guilty  of  no 
higher  grade  of  offense  than  manslaughter. 
This  charge  was  immediately  followed  by  a 
lengthy  charge  on  self-defense.  In  which, 
among  other  things,  the  Jury  were  instructed 
as  follows:  "If  the  defendant  Just  before  the 
shot  was  fired  believed  from  the  words,  acts, 
or  conduct  of  the  deceased  and  his  brother, 
or  either  of  them,  that  tbey,  or  either  of 
them,  were  seeking  to  get  possession  of  some 
weapon  or  Instrument,  and  it  reasonably  ap- 
peared to  tlie  defendant  that  he  was  in  dan- 
ger of  death  or  serious  bodily  injury  from  the 
deceased  and  his  brother,  or  either  of  them, 
if  they,  or  either  one,  did  get  possession  of 
any  such  weapon  or  instrument,  then  the 
defendant  would  have  the  right  to  shoot  and 
continue  to  shoot  until  such  danger  or  ap- 
parent danger  had  ceased.  Now  if  yon  be- 
lieve from  the  evidence  that  the  defendant 
killed  Spencer  Holt,  but  you  further  believe 
that  Just  prior  to  or  at  the  time  of  the  shoot- 
ing said  Spencer  Holt  and  his  brother  Ivan 
Holt,  or  either  of  them,  liad  made,  or  was 
making,  an  unlawful  attack  upon  the  defend- 
ant, or  either  one  or  both  had  done,  or  was 
doing,  some  act  or  acts  which  either  alone  or 
together  with  accompanying  words  of  both 
or  either  of  them  produced  in  the  defendant's 
mind,  as  viewed  from  his  standpoint,  a  rea- 
sonable apprehension  of  death  or  serious 
bodily  Injury  at  the  hands  of  said  Spencer 
Holt  and  bis  brother  Ivan  Holt,  or  either  of 
them,  and  that  defendant  did  such  killing  to 
protect  himself  from  such  danger  or  appar- 
ent danger,  then  such  killing  was  in  Justifia- 
ble self-defense,  and  if  you  so  find,  or  if  you 
have  a  reasonable  doubt  as  to  whether  such 
killing  was  in  Justifiable  self-defense  or  not, 
you  will  acquit  tl>e  defendant"  We  have  not 
infrequently  held  that  it  is  proper  for  the 
court  to  charge  on  manslaughter  under  condi- 
tlons  quite  similar  to  the  case  before  ns  on 
the  theory  that,  although  the  Jury  may  not 
have  believed  that  the  acts  and  conduct  of 
the  deceased  were  sufiScient  to  Justify  appel- 
lant in  acting  in  self-defense  either  in  respect 
to  real  or  apparent  danger,  yet  nevertheless 
his  attitude  or  conduct  might  be  such  as  to 
reduce  the  ofTense  to  manslaughter.  See 
Swain  V.  State,  48  Tex.  Cr.  R.  98,  86  8.  W. 
335.  In  this  case  by  this  Charge  appellant 
was  given  the  full  benefit  of  bis  claim  of 
sdf-defense,  and  an  appropriate  charge  on 
manslaughter  based  on  certain  evidence 
which  the  Jury  might  have  accredited  and 
believed  to  be  sufficient  to  have  so  reduced 
bis  offense. 

4.  Complaint  Is  made  of  the  charge  of  the 
conrt  In  respect  to  the  instruction  with  refer- 
ence to  the  testimony  of  one  Bryson  to  the 
effect  that  appellant  told  him  that  there  was 
not  a  Bolt  by  the  name  that  had  nerve 
enon^  to  stand  up  before  him  with  a  knife, 
pistol,  or  anything  else.  The  objection  is 
that  the  chai^  instructs  the  Jury  as  a  mat- 
ter of  fact  that  the  witness  Bryson  testified 


substantially  to  this  effect  It  is  claimed 
that  this  charge  is  on  the  weight  of  the  tes- 
timony, and  instructed  the  Jury  what  the 
testimony  is  upon  said  Issue,  and  invaded 
the  province  of  the  Jury  in  this  respect  This 
matter  is  contained  in  the  35th  paragraph  of 
the  court's  charge,  which  includes  a  number 
of  impeaching  matters.  The  particular  para- 
graph is  to  this  effect:  "And  if  yon  further 
believe  that  the  state  introduced  the  witness 
Ben  Bryson,  and  be  testifled  substantially 
that  'Farris  Day  told  him  that  there  was 
not  a  God  damned  Holt  by  the  name  that 
bad  nerve  enough  to  stand  up  before  him 
with  a  knife  or  pistol  or  anything  else.' "  It 
will  thus  be  seen  tliat  the  charge  was  sub- 
mitted to  the  Jury  to  ascertain  whether  such 
testimony  had  been  introduced,  and  whether 
they  should  credit  the  evidence  therein  re- 
ferred to  as  well  as  the  weight  they  would 
give  it  We  attach  no  importance  to  the 
word  "substantially."  If  it  had  been  entire- 
ly omitted,  it  would  not  have  changed  the 
sense  of  th^  instruction.  After  referring  to 
and  quoting  literally  much  of  this  impeach- 
ing testimony,  the  court  then  charges  the 
Jury  that  the  only  purpose  for  which  all  of 
this  testimony  was  offered  by  the  state  and 
admitted  by  the  court  was  that  tbey  might 
consider  it  for  whatever  it  was  worth  for 
the  sole  purpose  of  passing  upon  the  credi- 
bility of  the  witness  Farris  Day,  and  that 
such  testimony  so  introduced  by  the  state 
could  not  be  considered  for  any  other  pur- 
pose. 

6.  The  next  complaint  refers  to  the  same 
section  of  the  court's  charge,  and  relates  to 
appellant's  application,  for  a  continuance, 
made  at  the  spring  term,  1900,  as  well  as  cer- 
tain testimony  given  by  appellant  on  a  former 
trial  which  was  reproduced  from  the  stenog- 
rapher's notes  and  set  out  in  the  charge  in 
detail  by  question  and  answer.  It  is  urged 
that  this  is  a  charge  on  the  weight  of  testi- 
mony, and  tells  the  Jury  what  the  testimony 
was  upon  the  former  trial  in  the  cause,  and 
does  not  leave  it  to  the  Jury  to  say  wheth- 
er or  not  such  was  the  testimony.  The 
charge  on  ttiis  last-mentioned  matter  is  as 
follows :  "And  If  you  further  believe  that 
the  state  introduced  before  you  the  follow- 
ing testimony  of  the  defendant  at  the  for- 
mer trials  of  this  case,  taken  by  the  stenog- 
rapher, which  is  substantially  as  follows:" 
This  charge,  properly  construed,  does  not  in- 
vade the  province  of  the  Jury.  In  order  to 
limit  any  Impeaching  testimony,  it  is  indis- 
pensable that  the  substance  or  purport  of 
same  should  be  stated  to  the  Jury  so  that 
they  may  be  advised  of  what  it  is  that  is 
to  be  limited  by  them,  and,  unless  it  was  def- 
inite enough  to  serve  this  ofllce,  the  charge 
80  limiting  the  testimony  would  be  wholly 
worthless  and  a  defendant  in  such  case  Just- 
ly aggrieved.  In  no  other  respect  except  those 
above  stated  is  the  charge  of  ttae  court  com- 
plained of.  Considered  altogether,  It  is  a 
fair,  adequate,  and  unexceptional  preseuta- 
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tion  of  every  Issue  arising  on  the  trial  of 
the  case.  As  stated,  we  have  not  reviewed 
many  of  the  questions  raised  on  the  appeal, 
though  they  have  all  been  carefully  consid- 
ered. In  the  light  of  the  court's  explanation 
to  the  several  bills  of  exception,  the  other 
matters  relied  on  as  grounds  of  reversal  seem 
to  us  so  clearly  unavailable  as  not  to  require 
discussion. 

Finding  no  error  In  the  record,  It  Is  order- 
ed that  the  Judgment  of  conviction  be,  and 
the  same  Is  hereby,  affirmed. 

McCORD,  J.,  absent 

On  Motion  for  Rehearing. 

PRENDBRGAST,  J.  The  motion  for  re- 
bearing  in  this  case  presents  nothing  which 
was  not  decided  by  the  opinion  originally  de- 
livered herein.  It  simply  takes  issue  with 
the  decision  as  made. 

The  record  is  quite  lengthy  but  we  have 
carefully  gone  over  the  whole  of  it  again  on 
this  motion  for  rehearing  and  are  satisfied 
with  the  original  opinion  herein.  We  believe 
that  all  of  the  questions  were  correctly  decid- 
ed thereby.  It  Is  therefore  ordered  that  the 
motion  for  rehearing  be  overruled, 


NELSON  V.  STATE. 
<Coart  of  Criminal  Appeals  of  Texas.    Jan.  25, 

Cbiminai,  Law  (§  1128*)— AppeaI/— Ex  Pabte 

Evidence. 

In  a  prosecution  for  nnlawfully  selling  in- 
toxicating liquors,  an  instrument  alleging  that 
the  law  making  such  an  act  a  felony  in  local  op- 
tion territory  went  into  effect  after  the  people 
of  the  county  had  adopted  local  option,  support- 
ed by  a  certified  copy  of  the  order  of  the  com- 
missioners' court  declaring  the  result  of  such 
election  filed  in  the  Court  of  Appeals  by  appel- 
lant with  a  motion  to  dismiss,  cannot  be  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  2952;   Dec.  Dig.  g  1128.*] 

Appeal  from  District  Court,  Camp  County ; 
R.  W.  Simpson,  Judge. 

Joe  Nelson  was  convicted  of  unlawfully  en- 
gaging In  the  sale  of  intoxicating  liquors,  and 
he  appeals.    Affirmed. 

J.  D.  Bass,  for  appellant  John  A.  Mobley, 
Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  In  this  case  appellant  was 
convicted  In  the  district  court  of  Camp  coun- 
ty on  May  26th  of  last  year  of  unlawfully 
engaging  in  the  sale  of  Intoxicating  liquors, 
and  his  punishment  assessed  at  confinement 
in  the  penitentiary  for  a  iieriod  of  two  years. 

As  the  record  comes  to  us  It  contains  nei- 
ther statement  of  facts  nor  bills  of  excep- 
tion, and  there  are  but  few  questions  that 
<x.n  be  reviewed  by  us. 

1.  The    Indictment    charges     an    oflTense 


against  the  laws  of  this  state.  It  follows 
closely  the  form  approved  In  Mizeli  v.  State, 
128  S.  W.  125,  and  negatives  the  exception 
contained  in  the  statute. 

2.  There  Is  an  Instrument  filed  In  this 
conrt  moving  us  to  reverse  and  dismiss  the 
Judgment  of  the  lower  court;  because  it  is 
averred  that  the  law  making  it  a  felony  to 
engage  In  the  business  and  occupation  of  sell- 
ing Intoxicating  liquors  in  local  option  terri- 
tory was  passed  and  went  Into  effect  after 
the  people  of  Camp  county  had  voted  upon 
and  adopted  local  option.  Attached  to  this 
motion  and  In  support  of  It  is  filed  a  certified 
copy  of  the  order  of  the  commissioners'  court 
declaring  the  result  of  said  election.  It  must 
seem  manifest  that  this  cannot  be  considered 
by  ns.  If  we  could  consider  such  ex  parte 
papers  at  the  Instance  of  the  appellant,  It 
would  follow  logically  that  the  state  might  In 
this  way  aid  statements  of  facts  or  supply 
their  absence.  This  practice  would  lead  to 
gross  abuses  and  greatest  injustice,  and  la 
not  to  be  tolerated. 

The  Judgment  Is  affirmed. 


HATWOOD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April  6, 

1910.    On  Motion  for  Rehearing, 

Feb.  8,  1911.) 

1.  Cbiminal   Law    (J   761*)— Instbuctions— 
Presumption  of  Fact. 

In  a  prosecution  for  rape,  an  instruction 
that  if  at  the  time  prosecutrix  was  "under  the 
age  of  15  years  and  was  not  the  wife  of  defend- 
ant you  will  find  the  defendant  guilty  of  rape 
as  charged,"  does  not  assume  that  prosecutrix 
was  under  the  age  of  15  years,  or  that  she  and 
the  defendant  were  not  married. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  1731,  1738,  1754-1701;  Dec 
Dig.  §  761.*] 

2.  Cbiuirai,  Law  (|   S98*)— Evidence— Sec- 
ONDABT  Evidence— Pedigbee—Heabsay. 

Where  the  father  of  prosecutrix  testified 
in  a  prosecution  for  rape  as  to  her  age,  an  entry 
of  the  date  of  her  birth  made  by  him  in  an 
ordinary  ledger  is  inadmissible  as  secondaiy  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  879-886 ;   Dec.  Dig.  |  898.»] 

3.  Cbihinal  Law   (t  1169*)— Harmless  E^- 
BOR— Admission  of  Evidence— Aoe. 

In  a  prosecution  for  rape,  where  there  is  no 
issue  as  to  the  age  of  the  prosecutrix,  the  er- 
roneous admission  of  secondary  evidence  of  her 
age  is  not  reversible  error. 

[Ed.  Note.— For  other  cases,  'see  Criminal 
Law,  C^nt.  Dig.  »  3137-3143;  Dec.  Dig.  | 
1169.*] 

On  Motion  for  Rehearing. 

4.  JtJBY   (I    116*)— JuBY    List— StTMMONiwo — 
Diligence. 

The  mere  absence  of  veniremen,  without 
any  showing  of  a  want  of  diligence  to  secure 
their  attendance,  is  not  ground  for  quashing  the 
venire. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  $g  542.  543;   Dec.  Dig.  i  116.*] 
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5.  Just    (|   120*)  —  SfonoiT   to    Quash   — 
Gbotjros— BVIDEirOK. 

Under  a  motion  to  qaaah  a  Tenire  "because 
■out  of  100  names  heiein  drawn  only  17  of  said 
special  venire  are  present  in  court,"  evidence  go- 
ing to  show  that  the  officer's  diligence  in  summon- 
ing the  venire  was  not  sufficient  is  not  admissible. 
[Ed.  Note.— For  other  cases,  see  Jury,  Dec 
Dig.  i  120.*] 

6.  Grand   Jdby  (J  34*)  —  Pabticipation   of 
Pboskcutijio  Attobney— Statutes. 

Under  Code  Cr.  Proc.  art  414,  the  county 
attorney  may  be  present  at  all  times  when  the 
grand  jary  is  not  deliberating  or  voting  upon  a 
bill  of  indictment. 

[Ed.  Note. — For  other  cases,  see  Grand  Jury, 
Dec  Dig.  i  34.»] 

Appeal  from  Dlstrtct  Conrt,  Grayson  Coun- 
ty; B.  Li.  Jones,  Judge. 

Do^  Haywood  was  convicted  of  rape  on  a 
girl  under  15  years,  and  be  appeals.  Af- 
flrmed. 

0.  Hugglns  and  J.  P.  Cox,  Jr.,  for  appel- 
lant. John  A.  Mobley,  Asst  Atty.  Gen.,  for 
the  State 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  rape  on  a  girl  under  15  years  of  age, 
and  glren  a  life  sentence  In  the  penitentiary. 

1.  Sereral  questions  are  presented  for  re- 
vision which  we  deem  unnecessary  to  dis- 
cuss. .  The  matter  with  reference  to  summon- 
ing the  Jury  may  not  occur  upon  another 
trial.  This  matter  is  set  out  In  bill  of  ex- 
«eptlon8  No.  1. 

2.  In  bill  of  exceptions  Nt>.  2  it  Is  urged 
that  parties  not  authorized  to  be  before  the 
grand  Jury  while  they  were  deliberating  up- 
on finding  the  bill  were  present  We  are  of 
opinion  the  evidence  on  this  question  does 
not  show  such  to  be  a  fact.  The  county  at- 
torney and  two  of  the  assistants  were  with 
the  grand  Jury  at  different  times  while  that 
body  had  the  witnesses  before  them,  but  none 
of  them  were  present  at  the  time  they  were 
deliberating  or  voting  upon  the  question  of 
finding  the  bill  of  Indictment;  nor  does  the 
evidence  support  the  other  contention  In  the 
bill  that  the  Indictment  was  found  by  less 
than  nine  grand  Jurors.  We  find  no  reason 
for  reversing  the  Judgment  upon  that  bill 
of  exceptions. 

3.  Bin  No.  3  suggests  that  the  evidence  Is 
not  suflSdent  to  show  that  the  prosecutrix 
was  under  15  years  of  age  and  not  the  wife 
of  the  defendant.  This  applies  to  the  charge 
of  the  court,  which  Is  as  follows:  "And  If 
you  further  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  at  said  time  the  said 
Bertha  Stacy  was  under  the  age  of  15  years, 
and  was  not  the  wife  of  defendant,  you  will 
find  the  defendant  guilty  of  rape  as  charged 
In  the  indictment  and  assess  his  punishment 
at  death,"  etc.  The  objection  to  this  charge 
was  that  the  evidence  did  not  show  that  ap- 
pellant and  the  prosecuting  witness  were  not 
nan  and  wife  at  the  time  of  the  alleged 
transaction,  and  that  the  charge  assumed 


that  fact.  We  are  of  opinion  that  it  does 
not  assume  the  fact  that  they  were  not  mar- 
ried or  that  she  wa^  under  the  age  of  15 
years.  In  this  connection  in  another  con- 
tention It  Is  urged  that  the  evidence  is  not 
sufficient  to  dhow  the  girl  was  not  the  wife 
of  the  defendant.  This  Is  left  as  a  matter 
of  Inference.  The  strongest  evidence  Is  to 
the  effect  that  the  father  of  the  prosecu- 
trix testified  that  she  was  single.  We  are 
not  undertaking  to  hold  here  that  this  would 
be  insufficient,  but  we  suggest  that  In  mat- 
ters of  this  sort  the  statement  of  facts  should 
show  that  the  parties  were  not  married.  It 
is  easily  proved,  the  witnesses  were  on  the 
stand  and  before  the  Jury.  Matters  of  this 
sort  should  not  be  left  to  Inference  where 
positive  evidence  is  so  easily  accessible.  We 
call  attention  to  this,  so  that  matters  of  this 
character  wUl  not  be  left  as  questions  of 
discussion  on  appeal. 

4.  By  bill  of  exceptions  No.  6  It  Is  made  to 
appear  that  S.  W.  Stacy,  father  of  prosecu- 
trix, was  used  In  behalf  of  the  state  as  a 
witness,  and  testified  as  follows:  "This  book 
I  have  in  my  hand  has  been  In  my  posses- 
sion since  Bertha  Stacy's  birth;  It  Is  Just 
an  ordinary  ledger.  There  la  no  date  In  this 
book  except  on  the  page  on  which  the  entry 
of  Bertha's  birth  is  made,  and  that  Is  on  a 
page  about  the  middle  of  the  book.  I  made 
that  entry  myself;  It  is  correct  I  made  It 
Just  after  Bertha  was  born.  The  entry  of 
Bertha's  birth  Is  about  the  center  of  the 
page,  and  the  entry  of  Jewel's  birth,  who  Is 
also  my  child  and  younger  than  Bertha,  Is 
on  the  same  page  and  above  the  entry  made 
for  Bertha.  On  the  same  page  and  below 
the  entry  made  for  Bertha's  birth  Is  the 
entry  made  for  the  date  of  the  birth  of  an- 
other one  of  my  children  who  is  yotmger 
than  Jewel.  I  don't  know  why  I  put  the 
entry  of  Jewel's  birth  above  the  entry  of 
Bertha's.  The  entry  of  the  birth  of  the  third 
child  was  placed  below  the  entry  of  the 
other  two  that  were  older  than  it"  The 
book  was  offered  in  evidence,  to  which  de- 
fendant objected  on  the  ground  that  the 
same  was  hearsay,  not  the  best  evidence,  not 
a  family  record,  entries  not  made  contem- 
porarily with  the  births,  and  the  book  is 
not  shown  to  have  been  in  the  custody  of  the 
witness  during  all  of  said  time.  The  court 
overruled  the  objections,  and  the  page  of 
the  book  on  which  the  entries  were  made 
was  permitted  to  go  before  the  Jury  and  was 
as  follows:  On  the  top  of  the  page,  "Jewel 
Stacy  bom  July  11th,  1897."  Entry  on  same 
page  and  below,  "Bertha  Stacy  born  June 
28th,  1884."  On  the  same  page  and  below 
this  entry,  "Martha  Stacy  born  August  2ath, 
1900."  To  which  action  of  the  court  In 
overruling  defendant's  objections  and  per- 
mitting the  state  to  Introduce  said  evidence 
before  the  Jury,  the  defendant  then  and  there 
excepted   on  the  grounds   above  mentioned. 
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This  testimony  was  inadmissible.  We  deem 
It  unnecessary  to  discuss  the  matter  farther 
than  to  allude  to  the  decision  in  the  recent 
case  of  Rowen  v.  State  (decided  at  the  pres- 
ent term  of  court)  57  Tex.  Cr.  R.  647,  124 
S.  W.  668.  In  that  case  the  atfthorltles  are 
collated  and  reviewed  at  considerable  length 
by  Judge  McC!ord  who  delivered  the  opinion 
of  this  court  In  view  of  what  was  said  In 
that  decision  and  the  thoroughness  of  the 
review  of  the  authorities,  we  deem  It  un- 
necessary to  discuss  that  question  further. 
Under  that  decision  the  admission  of  this 
testimony  is  erroneous.  However,  the  ques- 
tion then  Is,  the  evidence  having  been  er- 
roneously admitted,  should  It  constitute 
cause  for  reversal  of  this  judgment?  After 
careful  review  of  the  matter  we  are  of  opin- 
ion that  it  does  not  constitute  such  cause  or 
reason.  In  the  Rowen  Case,  supra,  the  ques- 
tion of  the  age  of  the  prosecutrix  was  a 
serious  issue  and  of  vital  Importance.  The 
testimony  In  that  case  was  conflicting  as  to 
whether  the  prosecutrix  was  over  or  under 
the  age  of  15  years.  Under  that  state  of 
case  It  was  held  that  the  admission  of  sim- 
ilar evidence  to  this  was  Illegal  and  Im- 
portant In  this  case,  however,  the  question 
of  the  age  of  the  prosecutrix  was  not  an  is- 
sue, nor  was  there  any  evidence  Introduced, 
or  contention  made  on  the  trial,  that  she 
was  15  years  of  age  or  over.  The  evidence 
clearly  discloses  that  she  was  under  that 
age.  Had  there  been  an  issue  as  to  that 
question,  the  admission  of  the  evidence  com- 
plained of  In  the  bill  of  exceptions  would 
have  been  reversible.  It  Is  not  the  admis- 
sion of  all  Illegal  evidence  which  would  de- 
mand a  reversal  for  Its  admission.  We  are, 
therefore,  of  opinion  that  under  the  circum- 
stances of  this  case,  there  being  no  Issue  on 
the  question  of  the  age  of  the  prosecutrix, 
and  although  erroneously  admitted,  the  In- 
troduction of  It  is  not  of  sufficient  Impor- 
tance to  require  a  reversal.  Therefore,  the 
Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

HARPER,  J.  At  the  last  term  of  this 
court  the  Judgment  herein  was  affirmed. 
Motion  for  rehearing  is  filed  setting  up  sev- 
eral grounds  why  the  affirmance  was  not 
correct 

1.  It  Is  contended  the  motion  to  quash  the 
venire  should  have  been  sustained.  That 
question  was  not  decided  In  the  former  opin- 
ion. However,  we  do  not  believe,  as  It  Is 
presented,  there  Is  any  merit  In  the  motion. 
The  ground  of  the  motion  is  in  this  lan- 
guage: "Because  out  of  the  100  names  herein 
drawn  only  17  of  said  special  venire  are 
present  In  court."  The  absence  of  veniremen 
Is  not  a  ground  for  quashing  the  venire.  The 
case  of  Horn  v.  State,  50  Tex.  Cr.  R.  404,  97 
S.  W.  822,  and  Logan  v.  State,  54  Tex.  Or. 
R.  74,  111  8.  W.  1028,  are  cited  in  support 
of  that  proposition.  These  cases  are  not 
in  point    In  each  of  those  cases  the  motion 


was  made  to  quash  the  renlre  and  service, 
among  other  things,  because  the  officers  did 
not  exercise  diligence  in  summoning  the  Ju- 
rors. But  that  ground  is  not  suggested  here. 
So  far  as  this  motion  is  concerned,  every 
Juror  may  have  been  summoned  or  the  dil- 
igence of  the  officer  may  have  t>een  complete. 
None  of  these  matters  were  set  np  in  the 
motion.  There  was  some  evidence,  however. 
Introduced  to  the  effect  that  the  diligence 
may  not  have  been  sufficient,  but  under  the 
ground  stated  In  the  motion  this  testimony 
was  not  germane.  There  was  no  ground 
set  up  that  would  have  Justified  the  attacli 
on  the  officer's .  manner  of  summoning  the 
Jury  or  the  diligence  used  by  him. 

2.  It  is  Insisted  the  court  was  In  error  in 
holding  that  the  age  of  the  prosecutrix  was 
not  an  issue  in  the  case.  We  have  reviewed 
the  testimony  bearing  upon  this  question 
again  in  cruder  that  we  might  ascertain 
whether  or  not  we  were  wrong.  The  father 
testified  to  the  age  of  the  girl,  placing  her 
under  15  years  of  age,  and  the  family  phy- 
sician who  was  present  at  her  birth  stated 
that  she  would  be  15  years  old  the  coming 
summer.  This  is  the  substance  of  the  evi- 
dence Introduced  except  the  introduction 
of  the  ledger  about  which  the  complaint  was 
made  in  the  bill  of  exceptions.  We  are  still 
of  opinion  that  as  there  was  no  contest  as 
to  the  age  of  the  girl,  that  the  admission  of 
this  erroneous  testimony  was  not  of  sufficient 
Importance  to  require  a  reversal.  Where 
the  age  becomes  an  issue  this  character  of 
testimony  is  not  only  erroneous,  but  would 
be  reversible,  as  held  in  the  Rowen  Case  cit- 
ed in  the  original  opinion. 

3.  Another  contention  is  made  that  the  for- 
mer opinion  is  incorrect  in  holding  that  the 
assistant  county  attorney  was  not  present 
while  the  grand  Jury  were  deliberating  upon 
their  finding.  We  have  re-examined  the  rec- 
ord carefully,  and  read  It  in  the  light  of  the 
decisions  of  this  court  in  the  case  of  Stuart 
V.  State,  35  Tex.  Cr.  R.  440,  34  S.  W.  118. 
and  Sims  v.  State,  45  S.  W.  705.  It  is  true 
that  Judge  Henderson  fn  the  case  of  Stuart 
V.  State,  supra,  in  rendering  the  opinion, 
uses  language  that  might  be  construed  to 
mean  if  the  county  attorney  was  present  dur- 
ing the  "deliberations  and  Investigations"' 
of  a  grand  Jury,  the  indictment  would  be 
quashed,  but  that  was  not  the  real  holding, 
and  in  a  later  opinion  the  same  Judge  states 
clearly  what  be  meant  and  held  in  that  case. 
In  Sims  v..  State,  supra.  Judge  Henderson,  in 
discussing  the  Stuart  Case,  says:  "We  have 
heretofore  held  that  whenever  the  record 
discloses  the  fact  some  person  not  authoriz- 
ed by  law  w^as  present  when  the  grand  Jury- 
was  deliberating  upon  the  accusation  against 
the  defendant,  or  voting  on  the  same, 
the  statute  was  mandatory.  In  that  case 
we  discussed  what  was  meant  by  the  phrase 
'deliberating  upon  the  accusation  against 
the  defendant'  and  we  there  held.  In  ac- 
cordance with  definitions,  that  'deliberating^ 
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meant  the  act  of  weighing  and  examining  the 
reasons  for  and  against  finding  a  bill ;  that 
Is,  discussing  and  examining  thef  reasons'  for 
and  against  the  proposition  of  finding  a  true 
bill." 

The  decision  of  Sims  t.  State  is  In  line 
with  article  414  of  the  Code  of  Criminal  Pro- 
cedure which  reads:  The  attorney  represent- 
ing the  state  may  go  before  the  grand  jury 
at  any  time,  except  when  they  are  discussing 
the  propriety  of  finding  fL  bill  of  Indictment 
or  voting  upon  the  same.  Construing  this 
article  in  connection  with  the  proyislon  of 
article  559,  wtileh  provides  grounds  for 
qoashing  an  indictment,  "that  some  person 
was  present  hot  authorised  by  law  when  the 
grand  jury  were  dellSeratlng  upon  the  ac- 
cusation against  the  defendant,  or  were  vot- 
ing upon  the  same,"  the  meaning  of  the 
two  articles  are  clear  that  the  county  attor- 
ney may  be  present  at  all  times  except  when 
the  grand  jury  is  deliberating  upon  whether 
or  not  they  will  return  a  bill  of  indictment 
or  voting  on  same. 

The  record  in  this  case  does  not  affirma- 
tively show  that  he  was  present  at  either  of 
said  times,  and  upon  hearing  the  matter  the 
district  judge  finds  that  he  was  not  present 
when  the  grand  jury  were  deliberating  upon 
whether  or  not  they  would  return  a  bill  of 
Indictment  or  voting  on  the  question. 

The  motion  for  rehearing  ia  overruled,  and 
the  judgment  affirmed. 


CORNWELL  V.  STATU 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  23, 

1910.-     On  Motion  for  Rehearing, 

Feb.  8,  Iflll.) 

1.  CajtawAi.   Law    ({   364*)— Evidknc»-RI8 

In  a  prosecution  for  a  homicide  occarring 
aboat  10  o  clock  at  night  evidence  that  accuse^ 
when  informed  of  decedent's  death  aboat  10 
honra  afterwards  at  the  place  where  he  was 
staying  a  mile  and  a  half  from  the  place  of  the 
killing,  said  that  be  wag  sorry  that'  decedent 
was  dead,  and  that  he,  accused,  did  not  intend 
to  kill  liim,  was  not  res  gestae,  bat  hearsay  and 
self-serving,  and  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  805-818;   Dec.  Dig.  {  364. •] 

2.  Cbimiwal  Law   ({  1129*) —Appeai  — As- 
signments OF  BBROB— SUFFICIENCT. 

An  assignment  of  error  that  the  court  erred 
in  a  certain  paragraph  of  its' charge,  it  not 
being  the  law,  not  being  clear  and  being  calcu- 
lated to  mislead  the  jury,  but  not  pointing  out 
in  what  respect  the  charge  was  not  the  law, 
wherein  it  was  not  clear  and  in  what  manner 
it  was  calculated  to  mislead  the  jury,  is  too  gen- 
eral to  present  the  question  for  review. 

[E^  Note.— For  other  cases,  see  Criminal 
Law.  Coit.  Dig.  |i  2054-2964;  Dec.  Dig.  ( 
112».»] 

8.  Homicide   (J   286*)— Tbiai/— Instbuctions 
— Intent. 

On  trial  for  murder,  an  instruction  as  to 
the  presumption  of  intent,  where  the  instrument 
with  which  the  injury  is  committed  is  not  one 
likely  to  produce  death,  together  with  a  charge 


defining  a  deadly  weapon,  hetd  a  snffldent 
charge  upon  intent  with  which  the  wound  was 
inflicted. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  fj  586-591 ;   Dec.  Dig.  }  286.*] 

4.  Cbiuinal  Law  (i  1137»)  —  Appeal  —  Rb- 
viEw— I NSTB0CTION8— Invited  Ebbok. 

'Where  an  erroneous  charge  is  ^iven  at  the 
instance  or  invitation  of  a  party,  it  is  not  error 
of  which  he  can  complain,  and,  where  a  charge 
as  given  is  the  same  as  one  requested,  it  is  not 
error  to  refuse  the  requested  charge,  nor  will  it 
be  ground  for  reversal  that  the  charge  given  is 
wrong ;  it  being  deemed  a  charge  in  compliance 
with  the  request 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  l>ig.  |§  30OT-3010;  Dec.  Dig.  i 
1137.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Bosque  Conn- 
ty;  O.  L.  Lockett  Judge. 

Burnett  Comwell  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

Mayfield  &  Word  and  C.  M.  Kay,  for  ap- 
pellant John  A.  Mobley,  Asst  Atty.  Oen., 
for  the  State. 

RAMSEY,  J.  This  appeal  is  prosecuted 
from  a  conviction  had  in  the  district  court 
of  Bosque  county  on  the  11th  day  of  April 
of  this  year,  in  which  appellant  was  found 
guilty  of  manslaughter,  and  his  punishment 
assessed  at  confinement  in  the  penitentiary 
for  a  period  of  three  years. 

The  e'vldence  shows  that  appellant  and  the 
deceased,  John  Scarborrough,  were  before  the 
night  of  the  fatal  difficulty  good  friends. 
They  were  both  young  men;  the  appellant 
being  the  younger  of  the  two  and  much  the 
smaller  of  the  two.  The  facts  in  the  case 
briefiy  show:  That  on  the  21st  day  of  De- 
cember, 1909,  the  parties  attended  an  enter- 
tainment at  the  house  of  one  Latham.  That 
those  present  as  guests  were  in  one  room 
of  the  house  which  was  lighted  by  one  lamp. 
That  in  the  adjoining  room  Mr.  Latham  and 
some  members  of  the  family  were  seated, 
in  which  room  there  was  an  open  fire.  That 
during  the  evening  some  one  blew  out  the 
light  That  it  was  relighted,  and  after  this 
appellant  blew  out  the  light  as  often  as  twice 
and  probably  three  times.  That  after  he 
had  done  so  the  first  time  the  deceased  pro- 
tested against  the  light  l)eing  extinguished, 
though  in  no  particular  words  of  anger,  and 
without  speaking  directly  to  appellant  Ap- 
pellant persevered,  however,  and  blew  out 
the  light  again  and  probably  twice  after  such 
protest  That  during  this  time  one  of  the 
witnesses  testifies  that  appellant  took  bis 
knife  from  his  pocket  and  opened  It,  and  re- 
turned same  thus  opened  to  his  hip  pocket. 
Another  witness  speaks  of  the  fact  ttiat  ap- 
pellant while  in  the  house  took  his  knife 
from  his  pocket  but  it  does  not  appear  from 
his  testimony  distinctly  that  at  this  time  the 
knife  was  open.  Soon  after  the  light  had 
been  put  ont  the  last  time,  the  appellant 
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aeked  Scatborrougb  to  come  out  doors.  Scar- 
borrough  went  out  doors  with  bim,  and  they 
went  Just  outside  tbe  yard  fence  where  a 
quarrel  ensued  between  them,  In  which, 
among  other  things,  appellant,  according  to 
the  testimony  of  some  of  the  witnesses,  said 
to  Scarborrougb,  If  he  did  not  like  what  he 
said,  to  get  on  bim.  That  at  this  Juncture 
Scarborrougb  struck  him  with  his  fist  and 
knocked  him  partly  down,  and  was  standing 
OTer  him  In  this  position,  striking,  or  striking 
at,  bim.  Tbe  evidence  further  shows  that 
while  In  this  position  appellant  with  his 
knife  cut  Scarborrougb  on  the  legs,  one  of 
the  wounds  severing  tbe  femoral  artery,  from 
which  be  bled  to  death  In  a  few  minutes. 

The  court  submitted  tbe  issues  of  murder 
In  the  first  degree,  murder  In  tbe  second  de- 
gree, and  manslaughter.  He  also  gave  a 
charge  on  the  doctrine  of  provoking  tbe  dif- 
ficulty, and  further  Instructed  the  Jury,  at 
tbe  request  of  counsel  for  appellant,  that,  if 
they  found  from  the  evidence  that  defendant 
cut  and  stabbed  tbe  deceased  and  thereby 
killed  bim;  still  they  should  not  find  him 
guilty  If  they  believe  at  tbe  time  he  cut  and 
stabbed  the  deceased  be  did  not  intend  to 
kill  him,  and.  If  they  bad  a  reasonable  doubt 
of  this  fact,  they  should  give  him  the  benefit 
of  such  doubt,  and  find  bim  not  guilty.  The 
court  also  gave  a  special  charge  modifying  a 
special  Instruction  requested  by  counsel  for 
appellant  to  tbe  effect.  In  substance,  that  if 
they  believe  from  the  evidence  that  the  knife 
which  bad  been  Introduced  In  evidence  and 
the  manner  of  Its  use  as  shown  by  the  evi- 
dence was  not  a  deadly  weapon,  as  defined 
in  the  main  charge  of  the  court,  or  If  they 
have  a  reasonable  doubt  thereof,  they  would 
find  tbe  defendant  not  guilty.  Tbe  court  did 
not  charge  on  the  issue  of  aggravated  as- 
sault, and  the  failure  of  tbe  court  so  to  do  Is 
perhaps  in  the  state  of  the  record  the  most 
Important  and  material  question  arising  in 
tbe  case.  In  this  connection  it  should  be 
stated  further  that  appellant,  who  testified 
in  his  own  behalf,  said  that  at  the  time  be 
struck  deceased  be  had  no  intention  of  killing 
bim;  that  he  was  In  such  position  that  he 
could  have  killed  bim;  that  he  could  have 
struck  bim  about  tbe  throat,  near  the  heart 
or  other  vital  portions  of  the  body,  but  his 
intention  and  idea  was  to  so  wound  the  de- 
ceased as  to  make  him  let  him  alone. 

1.  The  evidence  showed  that  the  homicide 
occurred  about  10  o'clock  at  night  of  the  21st 
of  December,  and  that,  soon  after  the  en- 
counter between  tbe  parties,  appellant  went 
to  tbe  place  where  he  was  staying  and  re- 
mained there  alone,  and  had  no  information 
touching  the  death  of  appellant  until  the  next 
morning.  In  this  state  of  the  case  appellant 
proposed  to  prove  by  his  own  testimony  and 
that  of  one  Benton  that,  when  so  Informed 
of  the  death  of  deceased,  he  stated  that  be 
was  sorry  be  was  dead,  and  that  he  did  not 
intend  to  kill  him.  This  was  objected  to  by 
the  state,  for  the  reason  that  It  was  too  re- 
mote, was  not  res  gestis,  and  was  a  self-serv- 


ing declaration.  The  evidence  shows  that 
the  statement  was  made  some  10  hours  after 
the  homicide  and  by  the  defendant  at  the 
place  where  he  was  at  the  time  staying,  some 
mile  and  a  half  from  the  place  of  the  killing. 
We  think  it  too  clear  for  discussion  that  this 
testimony  was  not  res  gestae,  but  was  botli 
hearsay  and  self-serving,  and  that  tbe  court 
did  not  err  In  excluding  same. 

2.  Tbe  charge  of  tbe  court  on  tbe  issue  of 
provoking  the  difficulty  ia  complained  of  ia 
this  language:  "Tbe  trial  court  committed 
error  in  the  twenty-first  paragraph  of  the 
main  charge  wherein  he  attempts  to  apply 
the  law  of  provoking  a  difficulty.  The  same 
is  not  tbe  law,  is  not  clear,  and  had  the  ef- 
fect and  was  calculated  to  mislead  the  Jury." 
We  think  these  complaints  are  so  general  ia 
tbelr  cliaracter  as  not  to  require  a  review 
by  this  court  of  the  matt»  attempted  to  be 
presented.  The  motion  does  not  point  out 
In  what  respect  the  charge  was  not  tbe  law, 
wherein  it  was  not  clear  or  bow  and  in  what 
manner  it  was  calculated  to  mislead  tbe 
Jury.  The  particular  paragraph  set  out  in 
the  brief  of  counsel  for  appellant  has  been 
condemned  by  this  court,  but  we  are  not  sure 
that,  taking  tbe  charge  of  the  court  altogeth- 
er, even  If  tbe  motion,  with  sufficient  direct- 
ness, challenged  the  charge,  it  would  be 
ground  for  a  new  trial.  But  It  seems  clear 
under  the  authorities  that  the  complahit  is 
so  general  as  not  to  be  sufficient  to  require 
a  review  at  our  bands.  Pollard  v.  State,  125 
S.  W.  390;  Phillips  v.  State,  128  S.  W.  1100; 
Roma  V.  State,  65  Tex.  Cr.  R.  344,  116  S.  W. 
598;  Holmes  v.  State,  55  Tex.  Cr.  R.  331,  IIG 
S.  W.  671;  Duncan  ▼.  State,  65  Tex.  Cr.  R. 
169,  115  S.  W.  837. 

3.  The  next  two  matters  presented  as 
grounds  for  new  trial  may  be  considered  to- 
gether. In  tbe  sixth  paragraph  of  the  mo- 
tion it  is  urged  that  the  court  committed  er- 
ror wherein  he  charged  on  the  means  by 
which  the  injury  was  committed  and  tbe 
manner  of  its  use.  It  is  claimed  and  urged 
that  the  intent  with  which  tbe  wound  was 
inflicted  In  tbis  case  was  a  most  vital  issue 
in  the  case  to  appellant,  and  that  the  court 
cenunitted  error  when  it  charged  the  Jury 
that.  If  they  believed  the  manner  in  which 
the  Instrument  was  used  was  reasonably 
calculated  to  do  serious  bodily  injury,  then 
the  law  presumes  that  such  was  the  design 
and  Intent  of  the  party  committing  the  in- 
Jury.  In  the  eighth  ground  of  tbe  motion 
for  new  trial.  It  is  averred  that  error  was 
committed.  In  that  the  court  should  Iiave 
charged  tbe  law  of  aggravated  assault,  be- 
cause, as  claimed,  all  the  facts  show  that,  if 
an  offense  was  committed  at  all.  It  was  of 
no  higher  degree  than  aggravated  assault. 
We  think  the  charge  of  tbe  court  with  ref- 
erence to  the  presumption  from  the  nse  of 
tbe  weapon  in  question,  taken  in  connection 
with  bis  definition  of  a  deadly  weapon  and 
the  special  charges  given  by  tbe  court  at  tbe 
request  of  counsel  for  appellant,   have  But- 
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ficlently  preaeiited  this  queBtlon.  On  tills 
subject  tbe  conrt  iDstructed  the  Jury  aB  fol- 
lows: "Ton  are  Instructed  that  the  Instru- 
ment or  means  by  which  an  injury  la  com- 
mitted is  to  be  taken  Into  consideration  In 
Judging  of  the  offense,  if  any,  of  the  party 
offending.  If  the  Instrument  or  means  be  one 
not  likely  to  produce  death,  It  Is  not  to  be 
presumed  that  death  was  designed,  unless  it 
further  appears  from  the  manner  in  which  It 
was  used  and  the  circumstances  surrounding 
and  known  to  the  defendant  the  Intention 
to  kill  evidently  appears.  Where  a  homicide 
occnrs  under  the  immediate  influence  of  sud- 
den passion,  and  by  the  use  of  means  or  an 
Instrument  not  In  their  nature  calculated  to 
produce  death,  the  person  killing  Is  not  deem- 
ed guilty  of  the  homicide,  unless  it  appears 
that  there  was  an  intent  to  kill.  Every  per- 
son Is  presumed  by  law  to  intend  whatever 
would  be  the  reasonable  and  probable  result 
of  his  own  act  and  the  means  used  by  him, 
and  when  an  Injury  is  committed  and  the  In- 
stmment  or  means  used  (or  the  manner  In 
which  it  was  used  was  reasonably  calculated 
to  do  serious  bodily  Injury),  and  this  evi- 
dently appears  from  the  evidence,  then  the 
law  presumes  that  such  was  the  design  and 
Intent  of  the  party  committing  the  Injury; 
but,  on  the  other  hand.  If  the  Instrument  or 
means  used  is  one  not  likely  to  produce  death, 
It  Is  not  presumed  that  death  was  designed, 
and.  If  In  this  case  you  believe  such  to  be 
the  facts  and  the  manner  in  which  It  was 
used  was  such  that  the  evidence  does  not 
show  an  evident  intention  to  kill,  then  you 
will  consider  such  facts  In  connection  with 
the  defendant's  plea  of  self-defense."  The 
court  defined  the  term  "deadly  weapon"  in 
the  following  language:  "A  deadly  weapon 
Is  one  which  from  its  size  and  character  and 
the  manner  in  which  it  Is  used  is  likely  to 
produce  death  or  such  serious  bodily  Injury 
as  may  probably  result  In  death."  -  That  the 
Issue  of  aggravated  assault  arose  in  the  case 
under  all  the  facts  we  are  convinced.  It  Is 
urged  by  the  state,  however,  that  in  the  con- 
dition of  the  record  that  this  cannot  avail 
appellant  for  the  reason  that  the  error  of 
the  court  was  invited  by  him.  We  think  this 
position  of  the  state  is  undoubtedly  correct 
That  the  doctrine  of  invited  error  applies  in 
criminal  cases  Is  no  longer  an  open  question 
in  this  state.  This  subject  came  before  this 
court  In  the  case  of  Carbough  v.  State,  49 
Tex.  Cr.  R.  452,  98  S.  W.  738.  The  opinion 
In  that  case  Is  by  Judge  Davidson,  and  dis- 
closes a  careful  Investigation  of  the  question, 
and  Includes  a  review  of  practically  all  of 
the  authorities.  In  that  case  the  charge  of 
the  court  complained  of  was  held  to  be  er- 
roneous, and  In  discussing  the  matter,  after 
referring  ts  numerous  authorities,  Judge 
Davidson  says:  "These  latter  cases  hold  that 
where  a  charge  has  been  given,  although  er- 
roneous, at  the  request  of  appellant,  he  can- 
not complain.  Following  and  affirming  the 
rule  laid  down  In  Hallway  r.  Seln  [89  Tex. 


63,  83  S.  W.  215,  568],  supra,  where  the 
charge  requested  and  refused  has  been  sub- 
stantially given  in  the  court's  charge,  any  er- 
ror arising  therefrom  cannot  be  qruestloned 
by  the  party  requesting  the  charge.  Hills- 
boro  V.  Jackson,  18  Tex.  Civ.  App.  326  [44 
S.  W.  1010];  IntemaUonal  &  Q.  N.  By.  v. 
Culpepper,  19  Tex.  Civ.  App.  188  [46  S.  W. 
922] ;  Davis  v.  Davis,  20  Tex.  Civ.  App.  312 
149  S.  W.  726];  Hardman  v.  Crawford,  64  S. 
W.  938.  These  authorities  would  seem  to 
settle  two  propositions:  First  Where  the 
charge,  although  erroneous,  had  been  given 
at  the  instance  or  invitation  of  the  party 
complaining,  It  is  not  error  of  which  he  can 
complain,  or  that  would  bring  about  a  revers- 
al. Second.  Where  the  charge  as  given  is  the 
same  as  that  requested,  it  Is  not  error  to  re- 
fuse the  requested  Instruction,  nor  will  the 
court  reverse,  because  the  original  charge  Is 
wrong.  This  question  was  fully  discussed  by 
the  Supreme  Court  in  I.  &  O.  N.  Ry.  v.  Seln^ 
supra,  where  this  language  is  used:  'It  is  a 
general  rule  that  when  counsel  has  request- 
ed the  court  to  charge  a  given  proposition  of 
law  and  it  is  given.  If  the  charge  requested 
and  given  Is  erroneous,  such  error  cannot  be 
taken  advantage  of  by  the  party  whose  coun- 
sel made  the  request  The  question  now  be- 
fore the  court  Is,  in  substance,  if  In  the 
course  of  a  trial  counsel  requests  the  court 
to  give  an  instruction  to  the  Jury,  which  Is 
refused,  but  which  In  whole  or  in  part  Is  em- 
braced In  the  charge  of  the  court,  can  the 
counsel  or  the  party  for  whom  be  acts  ques-  ' 
tion  the  correctness  of  the  charge  given  by 
the  court  in  so  far  as  It  conforms  to  the  re- 
quest made?  This  question  has  often  been 
before  appellate  courts,  and  has  uniformly, 
so  far  as  we  are  able  to  find,  been  held 
agaiust  the  right  of  a  party  or  his  counsel, 
upon  appeal  to  call  in  question  a  ruling  of 
the  trial  court  which  was  made  at  his  sug- 
gestion; and  It  has  been  generally  held  that 
when  a  charge  requested,  but  refused,  was 
embraced  In  the  general  charge  of  the  court, 
any  error  arising  therefrom  could  not  be 
questioned  by  the  party  who  requested  the 
charge.  Elliott  App.  Proc.  {  627;  Tucker  v. 
Baldwin,  13  Conn.  136  [33  Am.  Dec.  384]; 
Alberts  v.  Vernon,  96  Mich.  649  [55  N.  W. 
1022] ;  LltUe  Bock  &  M.  By.  v.  Moseley,  56 
Fed.  1009  [6  C.  C.  A.  225];  Haggard  v.  Ger- 
man Ins.  Co.,  53  Mo.  App.  106;  Eastman  v. 
Curtis  [67  Vt  432],  32  Atl.  232;  Stevens  v. 
Crane,  116  Mo.  408  [22  S.  W.  783];  SUsby  v. 
Michigan  Car  Co.  [95  Mich.  204],  54  N.  W. 
761;  Ft  Scott  W.  &  W.  By.  v.  Fortney,  51 
Kaa  287  [32  Pac.  904].  The  principle  upon 
which  these  decisions  rest  is  that  although 
the  charge  requested  was  refused  by  the 
court  yet  If  the  same  proposition  Is  em- 
bodied in  the  charge  given  by  the  court  It 
win  be  presumed  that  the  charge  as  given 
was  so  givoi  In  compliance  with  the  request 
made.'  In  the  later  case  of  M.,  K.  &  T.  By. 
V.  Eyer  et  al.  [96  Tex.  72,  70  S.  W.  520], 
supra,  the  question  again  came  under  le- 
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view  before  the  Supreme  Court  Spea&lng 
of  Inyited  error,  Chief  Justice  Gaines,  deliv- 
ering the  opinion  of  tbe  court,  said:  The 
rule  in  question  Is  but  a  deduction  from  the 
doctrine  of  estoppel.  Where  a  party. by  a 
request  for  a  ruling  leads  the  court  Into  er- 
ror, he  should  be  precluded  from  claiming  a 
reversal  of  the  Judgment  by  reason  of  the  er- 
ror so  committed.  To  hold  otherwise  would 
be  to  permit  him  to  take  advantage  of  his 
•own  wrong.  Where  the  court  upon  the  trial 
is  requested  to  affirm  a  proposition  of  law  In 
the  charge,  and  it  is  so  affirmed,  the  rule  ap- 
plies.'  Such  was  the  case  of  International 
&  G.  N.  Railroad  Co.  v.  Seln,  89  Tex.  63  [33 
S.  W.  215,  558].  This  is  the  last  enunciation 
of  this  doctrine  that  has  been  called  to  our 
attention  at  the  bands  of  the  Supreme  Court. 
Numerous  decisions  have  been  cited,  supra, 
from  this  and  the  Courts  of  Civil  Appeals  of 
this  state,  affirming  the  doctrine  laid  down 
by  these  decisions.  If  the  rule  Is  correct,  and 
it  seems  that  the  authorities  cited  settle  It, 
it  is  not  reversible  error  that  there  may  be 
some  omission  or  some  defect  in  the  request- 
ed charge  given,  and  the  authorities  seem  to 
place  it  upon  the  ground  that  the  party  com- 
plaining is  estopped,  and  by  asking  the  spe- 
cial charge,  whether  given  or  refused,  affirms 
the  proposition  laid  down  by  the  court  in  the 
■charge  given.  Tested  by  these  authorities 
and  this  rule,  appellant's  assigned  error  is 
not  well  taken."  The  doctrine  of  this  case  is 
directly  affirmed  in  tbe  more  recent  case  of 
•  Moxle  V.  State,  54  Tex.  Cr.  R.  536,  114  S.  W. 
378,  in  which  Judge  Brooks,  speaking  for 
the  court,  says:  "If  there  was  any  error  In 
the  charge  which  may  be  conceded  under  the 
authorities  of  this  court.  It  was  an  Invited 
error  on  the  part  of  appellant;  and  that  an 
error  Invited  by  the  appellant  cannot  be  com- 
plained of  Is  also  held  by  this  court.  Car- 
bough  V.  State,  40  Tex.  Cr.  B.  452  [93  S.  W. 
738]."  Now,  then,  we  are  confronted  with 
this  situation:  Under  the  facts  in  evidence, 
considering  the  relation  of  the  parties,  the 
nature  of  the  knife  used,  and  the  testimony 
of  appellant  as  to  his  purpose  and  intent,  it 
may  be  conceded  that  the  court  should  have 
Instructed  the  Jury  in  substance  that  if  they 
found  from  the  evidence  that  the  appellant 
did  not  Intend  to  kill,  and  that  his  only  pur- 
pose was  to  make  deceased  get  off  of  him, 
and  that  If  death  resulted  without  the  de- 
sign of  appellant  to  kill,  and  if  the  manner 
of  the  use  of  the  instrument  did  not  disclose 
a  purpose  to  commit  murder,  then  appellant, 
though  bis  act  in  striking  the  deceased  was 
wrongful,  would  be  guilty  of  no  higher  of- 
fense than  aggravated  assault,  notwithstand- 
ing death  resulted.  But  in  this  condition  of 
the  record  and  with  this  Issue  in  the  case  ap- 
pellant requested  the  court  to  Instruct  the 
Jury  that,  if  these  facts  existed,  appellant 
would  not  be  guilty,  and  would  be  entitled  to 
an  acquittal.  Confessedly  this  charge  was 
more  favorable  to  appellant  than  the  law  re- 
quired.    The  requested  charge  should  not 


have  been  given,  and  yet,  where  the  appel- 
lant has  Induced  the  court  by  requested 
charge  on  a  given  state  of  facts  which  would 
have  made  him  guilty  of  an  aggravated  as- 
sault to  instruct  the  Jury  that  he  should  go 
free,  is  he  In  condition  then  to  complain  that 
the  Judgnnoit  should  be  reversed  l>ecause  tbe 
court  gives,  at  his  instance,  an  instruction 
for  acquittal  Instead  of  an  instruction  to  con- 
vict for  aggravated  assault?  The  court  could 
not,  without  the  most  obvious  contradiction, 
have  given  the  instruction  requested  by  coun- 
sel for  appellant  to  acquit,  and  at  the  same 
time  have  glv^i  an  instrnctlon  to  convict  for 
aggravated  assault.  We  think  it  clear  be- 
yond doubt  that  the  doctrine  of  Invited  er- 
ror applies,  and  that  appellant  is  in  no  con- 
dition to  demand  a  reversal  on  the  failure  of 
.the  court  to  charge  the  law  of  aggravated  as- 
sault, in  view  of  the  charge  given  at  his  re- 
quest 

These  are  practically  the  only  questlona  of 
sufficient  moment  to  demand  attention  at  our 
hands.  The  evidence  in  the  case  is  conflict- 
ing, and  there  is  abundant  testimony,  if  be- 
lieved, to  not  only  support  a  conviction  for 
manslaughter,  but  to  support  a  Judgment  for 
a  much  higher  grade  of  offense.  Finding  no 
error  in  tbe  record,  it  is  ordered  that  the 
Judgment  of  conviction  be,  and  the  same  Is 
hereby,  in  all  things  affirmed. 

DAVIDSON,  P.  J.  (dissenting).  I  think  the 
doctrine  of  invited  error  is  carried  too  far 
by  the  opinion.  The  doctrine  of  Invited  er- 
ror, as  I  understand  the  authorities,  only  ap- 
plies to  the  phase  of  the  case  presented  by 
the  special  charge  requested  or  given.  The 
question  here  la.  Does  the  charge  on  self-de- 
fense given  at  request  of  appellant  preclude 
assigning  error  for  failure  of  court  to  charge 
on  aggravated  assault?  I  am  of  opinion  the 
court  errs  In  holding  the  charge  given  invit- 
ed the  court  not  to  give  charge  on  aggravat- 
ed assault 

On  Motion  for  Rehearing. 

PRENDEBGAST,  J.  We  have  carefully 
examined  the  record  again  in  considering  ap- 
pellant's motion  for  rehearing,  and  have  con- 
cluded that  the  Judgment  affirming  the  case 
is  correct 

A  rather  brief  statement  of  the  case  was 
made  in  delivering  the  opinion  herein  affirm- 
ing this  case.  We  deem  it  unnecessary  to 
make  a  further  statement  but  a  fuller  state- 
ment would  have  shown  a  much  stronger 
case  against  the  appellant 

There  are  but  two  questions  presented  in 
the  motion  for  rehearing.  The  first  in  sub- 
stance, is  that  the  lower  court  erred  in  giv- 
ing charges  21  and  22,  quoting  both  of  them, 
on  the  subject  of  provoking  the  difficulty. 
In  tbe  motion  for  rehearing  and  argument 
therein  appellant  does  not  attempt  to  show 
wherein  there  was  any  error  in  paragraph 
21  of  the  court's  charge,  taken  by  Itself,  but 
attempts,  to  show  error  particularly  in  para« 
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graph  22  of  the  conrt's  diarge.  Now,  the 
record  clearly  shows  that  appellant  In  no 
way  complained  of  paragraph  22  In  the  low- 
er court  Hence  we  cannot  and  wlU  not  re- 
view this  too  late  atUck  on  said  paragraph 
22.  Thla  bat  emphasizes  the  correctness  of 
the  former  opinion  on  this  point  In  the  conrt 
refusing  to  consider  the  too  general  assign- 
ment attempting  to  complain  of  charge 
No.  2L 

The  other  quastion  raised  by  the  motion  for 
rehearing  Is  that  the  lower  court  committed 
rerersible  error  in  failing  to  charge  on  ag- 
gravated assault  This  question  was  fully 
discuased,  and  the  authorities  dted  in  the 
former  opinion  on  this  subject  We  have  re- 
examined the  queetion  and  the  record  fully, 
and  are  thoroughly  convinced  that  the  ques- 
tion was  correctly  decided  in  the  former 
opinion. 

The  motion  for  rehearing  is  overruled. 

HABPER,  3.  I  concur  In  the  judgment 
OTermllng  the  motion  for  a  rehearing,  but 
not  agreeing  fully  with  some  of  the  conclu- 
sions that  might  be  drawn  from  the  original 
opinion  If  an  inference  can  be  drawn  there- 
from, together  with  the  dissent,  that  under 
the  doctrine  of  "Invited  error,"  the  court 
would  be  relieved  of  giving  a  charge  on 
every  Issue  raised  by  the  evidence.  The 
court  should  charge  on  every  phase  of  the 
case.  If  the  court  is  led  by  defendant  to 
present  an  issue' erroneously,  then  the  doc- 
trine of  invited  error  applies,  and  only  in 
that  case.  I  do  not  think  the  evidence  in 
this  case  raises  the  issue  of  aggravated  as- 
sault (see  Wilson  v.  State,  4  Tex.  App.  644) 
and  the  court  did  not  err  in  falling  to  give 
In  charge  the  law  applicable  to  aggravated 
assault. 


DAVIDSON,  P.  3. 
tof  ore  expressed. 


I  adhere  to  views  here- 


JOHNSON  V,  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  21, 

1910.    On  Motion  for  Rehearing,  Feb, 

8,  IWl.) 

1.  jTroOBI  (I  30*)— EXOHANOK  BT  JUOOKS   Or 
DDTEKKirr    DiSIBICTS. 

Under  Coast  art.  5,  i  11,  providing  that 
district  Judges  may  exchange  or  nold  court  for 
each  other  when  they  deem  it  expedient,  and 
shall  do  lo  when  required  by  law,  the  judge  of 
Mootbet  district  may  sit  at  the  request  of  the 
regular  Jodn^  thooni  the  latter  is  not  disquali- 
fied or  at  the  time  holding  court  for  the  fonner 
or  another  Judge. 

[Ed.  Note.— For  other  cases,  see  Jndges,  Cent 
tig.  %  143;   Dec.  Dig.  i  SO.*} 

2,  CmmTAX  Law  (t  llSl*)— APPEAt^REVixw 
or  DiacBnion— KDuaAi.  of  Continuahox. 

E}ven  if  defendant's  application  for  continu- 
ance for  absence  of  witness  T.  was  not  insnffi- 
tient  so  88  to  aothortee  its  refusal  irrespective 
of  the  qaestion  of  discretion,  where,  though  it 
alleged  lasoance  of  snbp«ena  for  T.,  it  averred 


requert  was  made  to  the  clerk  for  subpoenas  as 
shown  by  defendant's  application  for  subpoenas, 
attached  to  the  application  for  continuance, 
and  the  attached  application  for  subpoenas 
did  not  contain  T.'s  name,  yet  an  inspection 
of  the  entire  record  making  it  doubtful  wheth- 
er he  was  at  the  place  of  the  eventi  of  which 
it  was  daimed  he  would  testify,  and  making  it 
fairly  certain  that,  in  any  event,  it  is  unlikely 
he  could  hare  testified  to  anything  materiaL 
refusal  of  the  application  will  not  be  disturbed 
as  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  f{  3040-8049;   Dec.  Dig.  |  1161.*] 

S.  Obiimnal  Law  li  839*)- New  Tbial— New- 

LT  Discovered  Evidence. 

The  denial  of  a  motion  for  new  trial  in 
a  prosecution  for  larceny  of  a  steer,  based  on 
newly  discovered  evidence,  held  proper  in  view 
of  the  nature  of  the  evidence  and  the  lack  of 
diligence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {f  2318-2323;   Dec  Dig.  |  938.*] 

4.  LaBCEST    (i   aO*)   —   SUFFICIENOT    OF    BSVI- 
DENOB. 

Evidence  on  a  prosecution  for  larceny  of  a 
steer,  the  defense  being  purchase  from  the 
owner,  held  sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  <  167;   Dec.  Dig.  i  60.*] 

Appeal  from  District  Court,  Archer  Coun- 
ty; Jo  A.  P.  Dickson,  Judge. 

G.  E.  Johnson  was  convicted  of  theft  and 
appeals.    Affirmed. 

W.  E.  Forgy  and  Taylor,  Jones  &  Hum- 
phrey, for  appellant  John  A  Mobley,  Asst 
Atty.  Gen.,  for  the  Stata 

BAMSET,  J.  By  indictment  returned  Into 
the  district  court  of  Archer  county  on  the 
5th  day  of  April  of  this  year  appellant  was 
charged  with  the  theft  of  one  head  of  cattle, 
the  property  of  J.  A.  PoUan,  which  was  then 
and  there  held  by  J.  B.  Pollan  and  Homer 
Castle  for  the  said  J.  A  Pollan.  Thereafter, 
on  the  18th  day  of  the  same  month,  appel- 
lant was  ccmvlcted  on  the  charge  preferred, 
and  his  punishment  assessed  at  confinement 
in  the  penitentiary  for  a  period  of  two  years. 

The  evidence  showed  that  np  to  about  the 
middle  of  December  appellant  had  for  sever- 
al years  resided  in  Ellis  county,  and  that  he 
had  a  small  place  not  tax  from  a  large  pas- 
ture owned  and  occupied  by  Pollan  and  Cas- 
tle; that  on  or  about  the  18th  or  19th  day  of 
December  of  last  year  he  shipped  19  head 
of  cattle  from  the  town  of  Ennls  to  Dundee, 
in  Archer  county;  that  among  this  lot  of  cat- 
tle was  a  small  Jersey  heifer,  which  had  un- 
doubtedly been  the  property  of  J.  A  Pollan; 
Pollan  claimed  be  had  never  sold  this  prop- 
erty to  appellant  or  any  one  else.  It  was  ap- 
pellant's contention  that  he  had  bought  the 
animal  a  short  time  before  the  shipment 
from  PoUan.  It  was  shown  by  the  testimony 
of  both  J.  R.  Pollan  and  Homer  Castle  that 
appellant  had  stated  a  short  time  after  the 
animal  was  shipped  that  he  had  cut  out  this 
animal  and  left  her  at  what  is  known  as  the 
"Gwines  place,"  in  Ellis  county.  Appellant 
claimed  on  the  trial  to  have  paid  for  this 
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animal  by  means  of  a  check  on  the  Ennls 
Xatlonal  Bank,  dated  November  28,  1009, 
said  check  being  made  payable  to  J.  A.  Pol- 
Ian  or  bearer,  which  was  produced  in  evi- 
dence and  shown  to  have  been  paid  through 
the  People's  National  Bank  of  Ennls  on  De- 
cember 31, 1909.  This  check  bore  no  indorse- 
ment, but  the  proof  was  that  checks  of  ap- 
pellant made'payable  to  bearer  were  not  or- 
dinarily, if  ever,  required  to  be  indorsed. 
PoUan  definitively  and  positively  denied  ever 
having  sold  the  animal  to  appellant,  and  that 
he  had  received  any  check  for  same,  or  that 
he  bad  ever  had  any  connection  with  the 
check.  The  proof  further  showed  that,  soon 
after  being  arrested,  appellant  claimed  to 
have  paid  for  the  animal  in  cash,  giving  as 
a  reason  why  he  knew  he  had  so  paid  for  her 
that  he  had  borrowed  part  of  the  money 
from  his  wife,  who  was  with  him  at  the  time. 
Mrs.  Johnson  was  also  introduced,  who  testi- 
fied to  the  purchase  of  the  animal  on  the  day 
named  and  the  payment  therefor  by  check. 
She  also  admitted  that  she  bad,  when  the 
charge  was  first  brought  against  her  hus- 
band, stated  that  her  husband  had  bought 
the  animal,  and  that  she  had  let  her  husband 
have  part  of  the  money  to  pay  for  her.  Both 
appellant  and  his  wife,  however,  state  that 
at  the  time  the  charge  was  first  brought,  in 
view  of  the  suddenness  of  the  same  and  their 
residence  among  strangers,  they  were  greatly 
upset,  and  did  not  at  once  rdcoUect  the  cor- 
rect method  of  payment  until  some  time 
thereafter  appellant  found  this  check  with 
other  papers  which  he  bad  thrown  into  an 
old  stove,  when,  upon  seeing  the  check,  their 
memories  were  refreshed,  and  they  remem- 
bered the  true  facts.  This  check.  It  should 
be  further  stated,  was  not  marked  paid  until 
the  31st  of  December  thereafter.  Some  sus- 
picion was  thrown  on  the  check  by  reason  of 
the  fact  that  it  appeared  to  have  been  writ- 
ten, or  at  least  some  parts  of  it,  with  differ- 
ent pencils  and  probably  in  a  difTerent  hand- 
writing. There  Is  no  doubt  that  the  check 
was  signed  by  appellant,  and  no  doubt  of  its 
payment  at  the  time  when  It  purports  to 
have  been  paid,  but  It  was  a  question  of 
great  doubt  as  to  whether  it  was  ever  given 
to  PoUan  and  cashed  by  him,  or  whether,  in 
fact,  he  ever  knew  anything  about  it.  The 
evidence  further  shows  that  soon  after  the 
cattle  were  shipped  appellant  returned  to  EU- 
lis  county,  and  while  there  the  owner  of  the 
animal  charged  appellant  in  substance  with 
the  theft  Appellant  at  the  time  said  he  did 
not  know  whether  the  animal  was  in  Archer 
county  or  not,  Imt  when  he  went  home  he 
would  ascertain  and  advise  him.  This  state- 
ment, however,  was  denied  by  appellant 
This  seems  not  to  have  been  satisfactory  to 
Mr.  Pollan,  and  on  that  day  he  wrote  to  the 
sheriff  of  Archer  county  and  probably  a  con- 
stable near  Dundee  about  bis  cow,  which 
soon  led  to  his  receiving  Information  from 
the  constable  that  the  animal  was  in  appel- 
lant's possession  in  Archer  county.     Soon 


thereafter  Mr.  Pollan  went  to  Archer  county. 
identified  the  animal,  an  affidavit  was  made 
against  appellant  and  in  this  manner  the 
prosecution  arose.  There  seems  to  have  been 
an  examining  trial  in  which  the  owner  of  the 
animal  testified  and  a  son  of  appellant's 
whose  testimony  will  hereafter  be  noted  also 
testified.  We  have  not  undertaken  to  give  a 
detailed  statement  of  the  facts  which  are 
quite  lengthy  and  In  a  state  of  irreconcilable 
conflict,  but  this  statement  will  be  sufficient 
to  illustrate  the  questions  discussed. 

1.  When  the  case  was  called  for  trial,  Hon. 
Jo  A.  P.  Dickson,  one  of  our  district  Judges, 
appeared  and  assumed  to  act  and  did  act  as 
district  judge  in  the  trial  of  the  case.  There- 
upon appellant  filed  what  is  called  a  "plea  in 
limine,"  to  the  effect  that  Hon.  A.  H.  Oarri- 
gan  was  the  legal  and  duly  elected  district 
Judge  of  the  Thirtieth  Judicial  district  of 
which  Archer  county  Is  a  part;  that  while 
he  was  absent  he  was  not  in  any  manner 
disqualified  from  hearing,  trying,  and  deter- 
mining said  cause,  and  that  of  his  own  voli- 
tion he  had  applied  to  Judge  Dickson,  district 
Judge  of  the  Fiftieth  district  to  try  the  case. 
It  was  claimed  that  Judge  Dickson  was  not 
qualified  to  try  the  case,  was  not  present  by 
reason  of  any  appointment  or  selection  or 
any  kind,  and  had  no  authority  or  right  to 
hear  and  determine  the  cause.  We  think  this 
plea  was  unavailing.  Under  the  Constitntioii 
of  this  state  (article  5,  §  11),  district  Judges 
are  authorized  to  exchange.  The  Constitu- 
tion says  they  may  exchange,  and  that  they 
shall  do  so  when  required  by  law.  Whether 
at  the  time  Judge  Carrlgan  was  holding  court 
for  Judge  Dickson  or  for  some  one  else  Is  not 
made  apparent  We  think  it  may  often  hap- 
pen that  a  district  Judge,  who  has  the  care 
of  a  family  and  sometimes  cares  of  business, 
is  authorized,  when  in  his  Judgment  fairly 
exercised  it  is  necessary  for  Ids  own  health 
or  to  care  for  the  health  of  his  family,  or  to 
look  after  Important  business  matters,  to 
temporarily  absent  himself  from  bUi  post  of 
duty  and  by  exchange,  or  by  calling  on  the 
incumbent  of  an  adjoining  or  adjacent  dis- 
trict provide  the  means  for  the  continued 
holding  of  the  court  and  that  no  litigant  In 
such  case  has  a  right  to  retire  such  exchang- 
ing Judge  from  the  bench.  This  case  is  whol- 
ly unlike  that  of  Oates  v.  State,  S6  Tex.  Cr. 
R.  571,  121  S.  W.  370,  cited  by  appellant  In 
that  case  we  held  that  the  Governor  has  no 
authority  to  appoint  a  district  Judge  to  hold 
court,  and  that,  where  the  authority  of  such 
person  attempting  to  act  as  Judge  was  chal- 
lenged, the  conviction  would  be  set  aside. 

2.  A  more  serious  question,  however,  arises 
in  respect  to  the  action  of  the  court  In  over- 
ruling appellant's  first  ai>plicatlon  for  a  con- 
tinuance. This  continuance  was  sought  on 
account  of  the  absence  of  Jolm  King,  who 
was  alleged  to  reside  in  Clay  county,  and 
George  Taylor,  who  was  alleged  to  reside  in 
or  near  Arlington,  in  Tarrant  county,  or  near 
Ft  Worth,  in  the  same  county.    We  tbhik. 
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tbere  is  no  merit  at  all,  so  far  as  the  appli- 
cation rests  on  the  absent  testimony  of  John 
King.  The  testimony  showed  practically 
without  controversy  that  no  such  person  as 
King  had  lived  in  the  section  where  the  par- 
ties resided  for  many  years,  and  so  conclu- 
sively established  this  fact  that  it  is  not  a 
matter  of  serious  dispute.  The  matter  in  re- 
spect to  the  absence  of  George  Taylor  is 
somewhat  different  The  application  for  con- 
tinuance states  that  appellant  expected  to 
prove  by  said  witness  Taylor  tliat:  "On  or 
about  the  29th  day  of  November,  1909,  while 
the  defendant  was  In  conversation  with  J.  A. 
Pollan  near  Price's  cross-roads,  In  ESlis  coun- 
ty, Tex.,  the  witness  Geo.  Taylor  was  pres- 
ent and  heard  the  defendant  purchase  from 
the  prosecuting  witness  J.  A.  Pollan  one  cer- 
tain brown  heifer  about  1^  years  branded 

with on  the  hip,  the  same  being  the 

animal  with  which  be  Is  now  charged  with 
theft,  and  that  he  saw  the  defendant  Geo.  R. 
Johnson  write  a  check  and  band  it  to  the 
said  J.  A.  Pollan  in  payment  for  said  ani- 
mal." In  the  application  for  continuance  It 
is  averred  that  in  this  cause  request  was 
made  to  the  clerk  for  subpoenas  as  shown  by 
his  application  attached  to  his  application 
for  continuance,  whidi  is  marked  "Exhibit 
A."  An  Inspection  of  this  application  for 
snbpcenas  for  witnesses  does  not  show  that 
the  witness  Taylor  is  among  them.  The  sub- 
poena alleged  to  have  been  issued  for  Taylor 
had  been  returned,  and  was  not  before  the 
coort  or  the  subject  of  inspection.  In  the 
absence  of  any  refereice  to  this  application 
for  witnesses,  It  might  be  assumed  that  the 
snbpoena  had  duly  issued  as  stated,  but, 
where  in  tbe  application  referred  to  as  evi- 
dence that  the  subpoena  had  been  issued  the 
name  of  the  witness  does  not  appear,  we  do 
not  think  the  court  would  be  concluded  by  a 
mere  allegation  that  a  subpoena  had  been  is- 
sued where  the  record  negatived  the  fact 
that  same  bad  been  applied  for.  Again,  it 
may  be  doubtful  under  the  facts  whether 
snch  a  witness  lived  in  that  section,  or  was 
in  that  immediate  section  at  the  time  alleged. 
Practically  all  the  witnesses  for  the  state 
say  that  there  had  been  a  man  named  George 
Taylor  in  that  country,  but  that  he  had 
moved  away  some  years  before  the  date  of 
the  alleged  theft  A  witness  named  Stewart 
speaks  of  seeing  Taylor  some  time  in  the 
fall.  He  is  not  at  all  definite  wbra  he  saw 
him,  bat  finally  thinks  it  may  have  been  in 
October.  Appellant  in  his  testimony  says 
that  Taylor  rode  by  while  the  transaction  or 
tbe  pnrchase  was  going  on.  He  says  that 
Taylor  tmd  left  the  country  something  like 
two  or  three  years  ago,  and  that  he  under- 
stood him  to  say  he  had  moved  to  Arlington, 
bat  would  not  be  positive  about  that  It  is 
wholly  unlikely  that  Taylor  would  have  tes- 
tified to  the  matters,  at  least  In  any  detail, 
which  it  is  stated  in  the  application  he  would 
have  testified  to.  Touching  this  matter,  ap- 
pellant   says:   "I    know    a    fellow    named 


George  Taylor.  He  passed  by  there  at  the 
time  I  was  writing  this  check.  I  Just  spoke, 
'Howdy  George,'  and  he  rode  on.  We  were 
standing  there  talking.  I  was  standing  witb 
my  foot  on  the  wheel  when  he  went  by.  I 
was  talking  to  Pollan  and  trying  to  write  the 
check.  He  did  not  stop  with  me."  Mrs. 
Johnson  gives  the  following  account  of  Tay- 
lor's presence  at  the  time  the  trade  was 
made:  "There  was  a  gentleman  passed  along 
there  whUe  they  were  having  that  conversa- 
tion. George  Taylor  passed  along  there.  I 
knew  Mr.  George  Taylor's  face.  I  do  not 
knonr  wh>a»  be  lived.  He  had  lived  down 
in  that  community  before  that  time.  He  had 
lived  close  to  Telllco.  It  was  about  four 
miles  from  Price's  cross-roads  to  Tellico. 
George  Taylor  was  coming  from  Ennis  and 
going  towards  Tellico.  He  was  traveling 
horseback.  He  did  not  stop  and  talk  with 
us.  He  merely  passed  along  there.  I  could 
not  tell  you  where  Mr.  Taylor  was  at  the 
time  Mr.  Johnson  was  writing  this  check." 
A  careful  reading  of  this  e;itlre  record  has 
convinced,  us  that  it  may  well  be  doubted 
whether  Taylor  was  in  that  country  at  the 
time  of  the  alleged  occurrence  of  these 
events,  and  that  it  is  fairly  certain  that  If 
he  was  in  the  country  that  It  Is  wholly  un- 
likely that  bis  testimony  would  have  gone 
further  than  to  show  bis  mere  presence  wb«i 
appellant  and  his  wife  met  Pollan.  In  view 
of  the  entire  record,  we  are  not  prepared  to 
say  that  there  was  any  abuse  of  the  discre- 
tion of  tbe  trial  court  in  refusing  this  appli- 
cation for  continuance.  Of  course.  If  it  were 
clear  that  the  application  were  insufficient, 
tbe  action  of  the  court  could  be  sustained  on 
that  ground  without  the  consideration  of 
tbe  question  as  to  how  far  we  would  defer 
to  the  action  of  tbe  trial  court,  and  as  to 
whether  there  had  been  an  abuse  of  tbe  dis- 
cretion which  the  law  commits  to  him.  It  is 
In  doubtful  cases,  of  course,  that  his  discre- 
tion arises,  and,  before  we  would  be  author- 
ized to  reverse  a  Judgment  of  conviction  in 
respect  to  any  matter  committed  to  the  dis- 
cretion of  the  trial  court.  It  should  be  fairly 
clear  that  this  discretion  had  been  abused. 
In  view  of  all  the  facts  and  in  view  of  the 
showing  made  by  tbe  district  attorney  as  to 
the  testimony  given  by  appellant's  son  in  tbe 
examining  trial.  It  seems  to  us  that  under 
the  circumstances  It  would  be  unwarranted 
on  our  part  to  substitute  our  discretion  in  a 
matter  of  this  sort  for  tbat  of  a  trial  Judge 
on  the  ground  and  more  conversant  with  tbe 
facts  than  we  can  possibly  be. 

3.  Among  other  grounds  of  the  motion  for  a 
new  trial  urged  by  appellant  was  the  newly 
discovered  testimony  of  P.  M.  Power  and 
Lon  Morris,  who  reside  In  Archer  county. 
By  these  witnesses  it  was  expected  to  be 
shown  that  at  the  request  of  the  district  at- 
torney trying  tbe  case  they  had  examined  the 
check  mentioned  above  with  the  naked  eye. 
and  with  the  same  glass  that  the  Jury  exam- 
ined said  cbeck  with  while  they  were  dellb- 
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eratizig  on  tbe  verdict  In  ttae  case,  and  after 
said  examination  that  It  was  tbelr  opinion, 
based  on  experience  and  tlie  examination, 
that  the  check  was  In  the  same  condition 
when  paid  as  it  was  when  they  examined  it 
in  80  far  as  the  name  J.  A.  Pollan,  written 
thereon,  was  written  on  the  face  of  the 
check  before  the  stamp  of  the  Bnnls  National 
Bank  was  placed  on  said  check,  marking  the 
same  paid.  This  ground  of  the  motion  is  met 
by  the  answer  of  the  district  attorney  to  the 
effect  that  these  witnesses  were  present  un- 
der subpoena  in  the  courtroom  on  the  trial, 
and  could  liave  been  used  by  appellant  if  he 
had  so  desired;  tliat  they  were  called  to  the 
courthouse  at  the  instance  of  the  state's  coun- 
sel, and  that  they  were  called  on  to  examine 
the  check  offered  in  evidence;  that  each  of 
them  told  the  district  attorney  that  they 
could  not  give  an  ex];>ert  opinion  upoh  the 
writing  of  said  check;  that  such  opinion  as 
they  could  give  would  not  shed  any  light 
upon  the  question  as  to  whether  said  check 
had  been  tampered  with  or  not;  that  for  this 
reason  they  were  not  put  upon  the  stand,  but, 
on  the  contrary,  with  the  consent  of  the  de- 
fendant and  his  counsel,  given  in  open  court, 
submitted  the  check  to  the  Jury  to  be  exam- 
ined by  them  with  a  magnifying  glass,  and 
they  were  allowed  with  the  consent  of  each 
party  to  take  said  check  with  them  to  the 
Jury  room  and  examine  it  at  their  pleasure. 
It  was  also  alleged  that  the  testimony  of 
one  Phelps  Terrj,  cashier  of  a  bank  at  Ennis, 
was  newly  discovered,  and  was  important  to 
show  the  time  of  the  payment  of  the  check  in 
question,  the  genuineness  of  appellant's  sig- 
nature, and  the  custom  of  tbe  bank  in  respect 
to  paying  checks  payable  to  bearer,  and  oth- 
et  facts  of  similar  character.  To  our  minds 
the  date  of  the  payment  of  this  check  and 
matters  of  that  sort  is  not  important  That 
the  check  was  signed  by  appellant  seems  not 
to  have  been  doubted.  That  it  was  paid  on 
the  31st  day  of  December,  1909,  through  the 
regular  channel  seems  to  have  been  unques- 
tioned. The  Inquiry  was,  Was  the  check 
given  to  the  owner  of  the  cattle?  The  testi- 
mony T>f  all  the  state's  witnesses  strongly 
negatives  this  fact  In  the  first  place,  it  was 
shown  that  before  the  alleged  purchase  by 
appellant  he  had  been  offered  $20  for  the 
■  animal  and  had  declined  to  sdl  it  In  the 
next  place,  it  was  shown  by  this  owner  as 
well  as  bis  brother  and  castle  that  appel- 
lant in  substance  denied  having  taken  the 
animal  to  Ardier  county,  but  on  the  con- 
trary, stated  that  be  had  cut  her  out  of  the 
herd,  and  made  no  claim  of  ownership  or 
purchase.  In  the  next  place  the  statement 
of  himself  and  wife  with  such  circumstantial 
detail  that  the  purdiase  had  been  made  and 
paid  for  in  cash  was  strikingly  at  variance 
with  their  later  dalm  that  Ae  had  been 
paid  for  with  a  check.  Again,  attached  to 
the  district  attorney's  contest  motion  is  part 
of  the  sworn  testimony  of  George  R.  John- 
son, Jr.,  son  of  appellabt  and  about  17  years 


of  age,  and  one  of  the  persoaa  who  got  up 
these  cattle  and  helped  drive  them  to  Bnnls, 
to  the  effect  in  substance,  that  the  animal  is 
question  which  was  identified  by  description 
and  brand  bad  got  into  the  pasture  in  Ellis 
county,  and  that  he  cut  her  out  of  the  bundi 
several  times  while  going  to  Bnnls,  andi  fur- 
ther, that  this  heifer  was  the  same  one 
brought  in  the  oar  from  Ellis  county.  He 
did  not  know  whose  heifer  she  was,  but  says: 
"I  knew  she  was  not  onrs.^'  He  further 
states:  "I  never  notified  any  one  that  we 
had  a  stray  heifer  In  our  pasture." 

4.  We  cannot  accede  to  the  suggestion, 
made  by  the  learned  counsel  that  the  evi- 
dence is  insufficient  to  sustain  the  conviction. 
On  the  contrary.  It  seems  to  us  there  Is  am- 
ple evidence.  If  bdleved,  to  sustain  same. 
Of  course,  it  may  be  that  an  injustice  has 
been  done  appellant  The  Jury,  however, 
who  have  heard  the  evidence,  and  the  learned 
trial  court  who  had  the  witnesses  before  him, 
have  on  full  Investigation  of  all  the  facts 
found  adversely  to  him.  We  ought  not  to 
Interfere  unless  it  was  clear  that  there  was 
some  abuse  of  discretion  committed  by  the 
trial  court 

Finding  no  error  In  the  record,  it  is  or- 
dered that  the  Judgment  of  conviction  be, 
and  the  same  is  hereby,  in  all  things  affirmed. 

McOOBD,  J.,  absent 

On  Motion  for  Rehearing. 

PREIXDEROAST,  J.  The  appellant^s  at- 
torneys have  filed  a  motion  for  rehearing 
herein,  setting  up  nothing  new,  in  effect  from 
what  was  considered  and  fully  passed  upon 
by  this  court  in  the  original  opinion  herein. 
In  addition  to  an  earnest  and  able  oral  ar- 
gument and  presentation  of  the  motion  for 
rehearing,  he  has  filed  a  written  brief  and  ar- 
gument insisting  earnestly  that  the  court  r» 
verse  and  remand  this  case. 

To  his  motl(Ki  for  rehearing  he  has  at- 
tached some  original  papers  ^blch  we  can- 
not consider.  They  do  not  go  to  the  question 
of  the  Jurisdiction  of  this  court  Nether  do 
th^  come  within  the  spirit  or  letter  of  what 
was  said  by  this  court  as  to  such  papers  in 
the  case  of  Spear  y.  State,  26  Tex.  Appu  173, 
9  S.  W.  858. 

We  have  carefully  read  this  whole  record, 
and  have.  In  addition  thereto,  reread  and 
considered  such  portions  of  It  as  bear  upon 
the  action  of  the  court  and  the  previous 
opinion  herein,  on  the  question  of  the  over- 
ruling of  ai^lant's  motion  for  a  first  con- 
tinuance. We  have  reached  the  ccMMdusion 
that  we  would  not  be  Justified  in  reversing 
and  remanding  this  cause.  We  can  see  no 
necessity  for  a  further  discussion  on  the  sub- 
ject as  the  original  opinion  herein  rendered 
fully  disposes  of  tbe  whole  matter  to  our  sat- 
isfaction. 

The  motion  for  rehearing  is  tbargfoi*  ovw- 
ruled. 
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FOBSUAN  T.  STATB. 
(Gonrt  of  GrimiiULl  Appeak  of  Texas.    Jan.  25, 

1.  W1TNBB8E8    d  879*)  —  Cbixinai.   Law    (| 
4l5;y — OoHTBADicnon— Imfkachubnt. 

where,  in  a  pTosecution  for  rape  on  a  fe- 
male onder  15,  defendant  treaded  limitationa, 
and  there  was  a  direct  issne  as  to  the  time 
when  he  had  his  last  act  of  interconne  with 
prosecatrix,  she  testifying  that  she  bad  not  had 
interconrse  with  other  men  than  her  husband 
and  defendant,  evidence  that  she  had  made 
statements  to  otiiers  that  she  had  had  inter- 
conne with  other  men  mentioned,  at  the  time 
contended  for  by  defendant,  was  admissible  to 
impeadi  her  and  also  as  bearing  on  the  question 
of  limitatioiu. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1209,  1220-1222;  Dee.  Dig.  | 
379;*    Criminal  Law,  Dec  Dig.  i  415.*]      ^ 

2.  WITNS8SKB     (i     830*)— CBOBS-EXAiaNATI^ 

— Scope. 

Where,  in  a  prosecation  for  rape  on  a 
female  under  15>  defendant  dalmed  that  the 
prosecution  was  barred  by  limitations,  and  that 
he  was  not  in  the  country  where  he  could  have 
had  intercourse  with  her  at  the  time  claimed 
by  the  state,  he  was  entitled  to  cross-examine 
proaecntrix  directly  as  to  the  time  of  his  last 
act  of  intercourse  with  her,  calling  attention  to 
ibe  circumstances  by  which  he  fixed  the  time. 

[Ed.    Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  H  110&-110S;   Dec.  Dig.  {  830.*] 
a  Rape    (S4*)  —  Dkienbss  —  Intebcoubsb 

WITH  OTHEBS. 

A  person  having  intercourse  ^with  a  girl 
nnder  15  years  of  age  cannot  Justify  himself 
becanse  she  may  have  had  intercourse  with 
other  men. 

[Dd.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  I  4;    Dec.  Dig.  (  4.*] 

Appeal  from  Dlatrlct  Court,  Cherokee  Coun- 
ty; James  I.  Perkins,  Judge. 

Fare  Foreman  was  convicted  of  rape,  and 
he  appeals.    Reversed  and  remanded. 

Donley  &  Outnn,  for  appellant  John  A. 
If obl^,  Aast  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict 
ed  at  rape  upon  a  girl  under  15  years  of  age ; 
his  punishment  being  assessed  at  5  years' 
confinement  in  the  penitentiary. 

It  is  a  conceded  fact  tliat  appellant  had  in- 
terconrse with  the  girl.  It  is  a  conceded  fact 
that  she  gave  birth  to  a  child  on  the  30th  of 
December,  1907.  The  girl  testified  that  ap- 
pellant engaged  in  two  acts  of  intercourse 
with  her,  one  In  1905,  and  the  other  subse- 
quently. The  indictment  was  returned  against 
appellant  in  the  latter  part  of  Jannary,  1908. 
The  girl  also  testified  that  the  last  act  at  In- 
tercourse was  seven  or  eight  months  prior  to 
the  birth  of  her  child;  that  Ben  or  Will  Wil- 
liams also  had  Intercourse  with  her  after  the 
last  act  which  she  testified  about  occurring 
between  herself  and  appellant;  and  that  Wil- 
liams was  the  father  of  her  child,  and  not 
an>ellant.  Appellant  testified  that  he  had 
two  acts  of  Interconrse  with  the  girl,  one  In 
190S  and  the  other  in  November,  1906,  more 
than  12  months  prior  to  the  return  of  the  in- 


dictment Hie  question  at  issue  and  fought 
oat  in  the  court  below  was  not  the  Innocence 
at  the  defendant,  or  to  show  he  had  not  liad 
intercourse  with  the  prosecutrix,  but  that 
more  than  12  months  had  elapsed  at  the  time 
of  the  return  of  the  Indictment,  and  that  the 
cause  of  action  was  therefore  barred  by  the 
statute  of  limitation.  This,  we  judge  from 
the  record  and  contentions  of  the  parties, 
was  the  crucial  and  main  point  in  the  case. 
If  appellant's  testimony  is  true,  the  action 
was  barred.  If  the  prosecutrix's  testimony 
is  true,  it  was  not  barred.  The  child  is  sup- 
posed to  have  come  In  the  ordinary  period  of 
gestation.  At  least  there  are  no  facts  show- 
ing ttiat  it  was  an  Immature  child ;  the  evi- 
dence being  that  the  cmid  was  bom  on  the 
80th  of  December,  1907,  and  was  still  living 
at  the  time  of  the  trial,  and  this  occurred  on 
June  30,  1910.  Appellant  offered  quite  a  lot 
of  testimony  to  attack  the  evidence  of  the 
prosecutrix:  First  to  show  that  her  testi- 
mony was  false  as  to  her  statement  that  any 
act  of  intercourse  occurred  between  them 
during  the  year  1907,  and,  among  other 
things,  to  support  this  view  of  the  case,  he 
Introduced  evidence  to  show  thafr  he  was  not 
in  the  country  at  the  time,  and  placed  In 
such  position  tliat  be  could  not  have  bad  in- 
terconrse with  her  as  she  testified.  Second, 
to  show  that  her  testimony  was  false  In  re- 
gard to  her  statement  that  her  husband  was 
the  father  of  the  child,  she  having  testified 
that  he  liad  had  Intercourse  with  her  some 
time  after  appellant  during  the  year  1907,  and 
that  that  was  the  only  time  that  he  had  had 
Intercourse  with  her,  and  that  this  act  came 
so  close  to  the  birth  of  the  child  tliat  it  was 
a  physical  impossibility  that  he  could  liave 
been  the  father  of  the  child,  and  that  her  tesr 
timony  was  false  in  this  regard.  He  then 
offered  testimony  to  show  that  other  parties 
had  had  intercourse  with  her  In  the  year 
19OT,  in  the  early  part  of  it,  coming  down  to 
the  month  of  April.  This  seems  to  have  been 
offered  both  as  original  and  impeaching  testi- 
mony. If  her  testimony  la  true  that  her  hus- 
band had  intercourse  with  her  after  she  says 
appellant  did,  and  between  the  latter  act  of 
appellant  and  birth  of  her  child,  as  she  testi- 
fied, her  husband  could  not  have  been  the 
father  of  her  child.  If  the  other  parties 
mentioned  in  the  evidence  had  intercourse 
with  the  prosecutrix  in  the  early  part  of 
1907,  as  offered  by  appellant,  this  would  t^id 
to  show  that  one  of  them  was  the  father  of 
the  child.  This  became  an  Important  fact 
because  around  these  questions  and  these 
matters  hung  the  question  of  limitation. 
They  were  strongly  in  aid  of  appellant's  alibi 
and  strongly  contradictory  of  the  testimony 
of  the  prosecutrix. 

The  question  of  limitation  being  denied  by 
the  state's  evidence  and  asserted  by  tliat  of 
the  appellant  It  became  a  serious  question 
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on  the  trial  as  to  whether  this  indictment 
could  be  maintained  under  tliat  plea  of  limi- 
tation. We  are  of  opinion  tliat  this  testi- 
mony was  admissible.  See  Bader  y.  State, 
57  Tex.  Cr.  B.  293.  122  S.  W.  655;  Rice  y. 
State,  87  Tex.  Cr.  R  36,  38  S.  W.  801; 
Enowles  v.  State,  44  Tex.  Cr.  R.  322,  72  S. 
W.  398;  Skidmore  v.  State,  57  Tex.  Cr.  B. 
497,  123  S.  W.  1129,  26  I*  B.  A.  (N.  S.)  466 ; 
Pridemore  t.  State,  129  S.  W,  1112.  The  cas- 
es of  Bader,  Bice,  and  Knowles,  supra,  were 
rape  cases,  and  the  girl  in  each  Instance  was 
under  the  age  of  16  years  at  the  time  of  the 
alleged  rape.  The  prosecutrix  also  testified 
that  she  had  not  had  intercourse  with  other 
men  than  her  husband,  Williams,  and  appel- 
lant, and  it  may  be  stated  In  this  connection, 
also,  tliat  he  proposed  to  prcrve  her  state- 
ments to  others  that  she  had  had  Intercourse 
with  the  other  men  mentioned  at  the  time 
contended  for  by  the  appellant.  In  view  of 
the  fact  tliat  It  was  a  direct  Issue  as  to  the 
time  when  appellant  had  his  last  act  of  inter- 
course with  the  prosecutrix,  we  think  this 
testimony  should  hare  gone  to  the  Jury;  It 
bearing  upon  the  truthfulness  of  the  prose- 
cutrix and  tilso  the  relation  to  the  question 
of  limitation. 

There  Is  another  question  arising  out  of  the 
rejectiim  of  testimony  by  the  court  The  ap- 
pellant propoBed  to  croBB-examine  the  witness 
directly  with  reference  to  the  time  that  she 
says  appellant  had  the  last  act  of  inter- 
course, by  calling  attention  to  the  circum- 
stances by  which  he  fixed  the  time,  and  also 
to  cross-examine  her  in  relation  to  tiie  time 
of  the  last,  menstrual  discharge  in  this  con- 
nection. In  other  words,  they  complain  that 
the  court  did  not  permit  them  to  go  fully 
into  the  cross-examination  of  the  girl  In  re- 
gard to  these  matters.  The  court's  ruling 
indicates  that  he  regarded  the  intercourse 
with  others  as  being  wholly  immaterial  upon 
the  general  proposition  that  it  could  not  be 
pleaded  in  Justification  of  his  Intercourse 
with  the  girl.  This  would  be  a  correct  poei- 
tlon  If  that  was  the  question  involved.  We 
think  the  authorities  are  clear  that  the  party 
having  intercourse  with  a  girl  under  16  years 
of  age  could  not  Justify  himself  for  his  act 
because  she  may  have  had  Intercourse  with 
other  men.  Tliat  question  is  not  here  In- 
volved. The  question  was  one  of  limitation, 
and  these  facts  were  sought,  first,  to  show 
limitation,  and,  second,  impeachment  It 
may  be  also  stated  that  It  is  not  always  the 
case  that  such  evidence  can  be  introduced  for 
impeachment;  but  we  are  not  entering  into 
any  discussion  of  that  question  now  and 
here,  but,  under  the  circumstances  of  this 
case,  we  are  of  opinion  that  this  was  im- 
portant testimony  to  the  defendant  in  regard 
to  the  two  quesyons  involved,  and  the  ex- 
elusion  of  the  testimony  was  of  a  material 
character.    It  is  evident  that  under  her  tes- 


timony her  husband  could  not  have  been  the 
father  of  her  child,  and  she  could  not  state 
the  time  of  the  Intercourse,  or  did  not  state 
the  time  of  the  Intercourse,  with  the  appel- 
lant any  more  specifically  than  that  U  was 
seven  or  eight  months  prior  to  the  time  she 
gave  birth  to  the  child.  If  appellant  was  out 
of  the  country  and  did  not  have  intercourse 
with  her,  of  course,  he  could  not  have  been 
convicted  under  this  Indictment,  and  It  was 
competent  to  show  that  other  men  had  inter- 
course with  her  In  order  to  show  that  her 
testimony  in  regard  to  her  alleged  Intercourse 
with  the  man  who  afterward  became  her 
husband  was  untrue,  and  also  to  show  that 
one  of  the  other  parties  who  had  intercourse 
with  her  at  the  proper  time,  may  have  been 
the  father  of  her  child,  as  well  as  to  disprove 
her  evidence  in  regard  to  the  last  act  of  In- 
tercourse with  appellant 

These  questions,  we  think,  bore  directly 
upon  the  Issues  suggested  by  appellant  for 
reversal,  and  because  of  their  rejection  by 
the  court  the  Judgment  is  reversed,  and  the 
cause  is  remanded. 


BDTLEB  V.   STATE. 

(Oonrt  of  Criminal  Appeals  of  Tazas.    2aa.  25. 

19U.     Behearing  Denied  Vtb.  15,  1811.) 

1.  Cbihihai.  Law  (i  404*)— BvnwiraD— Bci.- 

LETS. 

A  bullet  was  sufficiently  Identified  to  make 
it  admiasible  in  evidence  against  acensed,  where 
the  constable  produdng  it  testified  that  be  ob- 
tained It  from  tile  undertaker  and  the  under- 
taker identified  it  as  one  which  be  removed 
from  decedent's  body  and  delivered  to  the  con- 
stable. 

[Eld.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  »  891-893;    Dec.  Dig.  |  404.*] 

2.  CanaNAL  Law  (I  1091*)— Bill  of  Excep- 
tions—Suftioibnct. 

A  bill  of  exceptions  to  admission  in  evi- 
dence of  a  ballet  removed  from  decedent's  body 
Insufficientiy  raises  an  objection  that  it  did  not 
appear  that  accused  used  a  pistol  shooting  that 
kind  of  bullets,  where  the  bill  does  not  show 
that  the  evidence  did  not  show  be  had  sach 
a  pistol  or  was  not  the  only  person  who  shot. 
[BM.  Note.— For  other  cases,  see  Criminal  Law. 
Gent   Dig.  {  2S2S;    Dec.   Dig.  {  1091.*] 

3.  HoMicinE  (S  80*)  —  Bbsponsibiutt— Aid- 
ing Offense. 

One  la  responsible  for  a  homicide  whether 
he  fired  the  fatal  shot  or  not,  If  he  was  present 
aiding  and  assisting. 

[EM.   Note.— For   other  cases,   see  Homicide. 
Cent  Dig.  U  48-Sl;  Dec  Dig.  |  80.*] 

4.  HOiaCIDK   (I    171*)— BVIDBNCT. 

The  state  conld  show  that  bullet  shells  ap- 
pearing to  have  been  recently  exploded  and 
fresh  bullet  marks  on  a  tree  were  fonnd  the 
next  morning  at  the  scene  of  the  homicide. 

[Bd.   Note.— For  other  cases,  see   Homicide, 
Cent  Dig.  il  351-358;    Dec.  Dig.  |  171.*] 

5.  Cbiminai,  Law  (I  1170%*)— Habmless  Bb- 
BOB— Admission  op  Evidenok. 

Any  error  in  permitting  the  state  in  cross- 
examining  witnesses  to  good  reputation  to  ask 
whether  they  had  heard  of  certain  misconduct 
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by  accused  was  harmless,  where  they  answered 
that  they  had  not. 

(Bid.  Note.— For  other  cases,  tee  Criminal  Law, 
Coit.  i^.  i  3130;   Dea  Dig.  {  1170^.*] 

6.  CsnaiiAi.  liAW   (I  1036*)— Habmlebb  £b- 

BOB— ASMIBSION  Or  BVIDENCE. 

Accused  cannot  complain  because  the  state 
was  permitted  In  cross-examining  accused's  wit- 
neaaea  to  his  good  repatation  to  ask  whether 
they  had  heard  of  certain  misconduct  by  him, 
where  there  was  no  objection  to  evidence  of 
such  misconduct. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2638-2641 ;  Dec.  Dig.  {  1036.*] 

7.  WrrmBSES  (|  392*)— CORTRADicnoir. 

A  statement  signed  by  accused's  witness 
was  admissible  to  contradict  her,  though  she 
made  it  in  jail,  she  not  being  accused. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1249-1251 ;   Dec.  Dig.  {  302.*] 

&    HOinCIDE   (I    298*)  —  MUBDXB— EVIDENOB— 
SUFnCIEKCT. 

Evidence  held  to  sustain  a  conviction  of 
murder  in  the  first  degree. 

[E^.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  62^-532;    Dec.  Dig.  |  253.*] 

9.   HOVICIDE    (J    22*)— MUBDEB   IN   FlBST  Dk- 
6BEE— MonVK    UNNECEBSABT. 

Motive  is  not  essential  to  murder  in  the 
first  degree,  if  it  is  committed  with  malice 
aforethought. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  35-38;   Dec  Dig.  {  22.*} 

Appeal  from  District  Court,  Grayson  Coan- 
ty;  J.  M.  Pearson, 'Judge. 

Clifton  Butler  was  convicted  of  mtirder, 
and  be  aiveala.    Affirmed. 

H.  D.  Cnmby,  for  appellant.  Jobn  A.  Mob- 
Ie7,  Asat  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
murder;  the  punishment  being  assessed  at 
life  ImprlBonment  in  the  penitentiary. 

1.  A  bill  of  exception  recites  that  the  wit- 
neBS  Hughes  testified  that  he  had  in  bis  pos- 
session a  bnllet  which  he  had  procured  from 
W.  H'.  Halton,  an  undertaker  of  Denison; 
that  the  bnllet  Iiad  been  in  his  possession 
since  it  was  turned  over  by  Mr.  Halton,  and 
was  In  the  same  condition  as  when  delivered 
to  him  by  Halton.  Halton  testified  that  he 
removed  from  the  body  of  the  deceased  a 
bullet  which  he  turned  over  to  Hughes,  the 
constable,  and  that  the  bullet  exhibited  to 
him  is  the  same  bullet  The  bill  further  re- 
cites that,  after  said  bullet  bad  been  thus 
Identified  and  its  custody  accounted  for  in 
the  manner  above  detailed,  the  state  offered 
the  same  in  evidence  before  the  Jury,  and  it 
was  Introduced  for  the  inspection  and  con- 
sideration of  the  Jury.  The  objection  urged 
to  tbis  was  that  it  had  not  been  shown  by 
tlie  testimony  tliat  defendant  owned  or  had 
in  his  possession  a  pistol  which  shot  the 
cluracter  of  bullet  offered,  and  it  bad  not 
beoi  abown  that  since  the  day  of  the  homi- 
cide tbe  bnllet  had  been  in  legal  and  proper 
custody,  and  had  not  been  shown  that  said 
bnUet  was  tbe  one  removed  from  the  body 
of  deceased,  and  because  said  bullet  would 


be  irrelevant  and  Immaterial,  and  its  Intro- 
duction In  evidence  would  mislead  the  Jury 
and  prejudice  the  rights  of  defendant,  and 
create  in  the  minds  of  the  Jury  the  Impres- 
sion that  the  defendant  shot  into  tbe  body  of 
the  deceased  the  bullet  so  offered,  when  it 
was  not  sufficiently  shown  by  the  testimony 
that  the  defendant  had  in  his  possession  or 
owned  a  pistol  which  shot  the  character  of 
bullet  introduced  In  evidence.  These  objec- 
tions are  not  stated  as  facts  or  verified  by 
tbe  court  as  facts,  but  are  simply  grounds  of 
objection  urged  by  defendant  We  are  of 
opinion  that,  taking  the  testimony  as  stated 
in  the  bill,  it  is  sufficiently  shown  that  the 
bullet  was  the  bullet  that  came  from  tbe 
body  of  deceased,  and  therefore  admissible 
as  evidence.  The  ground  of  objection  that 
it  was  not  shown  that  appellant  had  such  a 
pistol  is  not  stated  as  a  fact,  and  on  this 
phase  of  the  bill  tbe  evidence  may  have 
shown  conclusively  that  appellant  did  own 
such  a  pistol,  and,  further,  the  evidence  may 
Iiave  shown  that  appellant  did  the  killing, 
and  was  the  only  party  who  did  any  firing, 
and  if  we  might  speculate,  if  other  parties 
were  involved  in  the  difficulty,  yet  if  appel- 
lant was  present,  aiding  and  assisting  in  it, 
he  would  be  responsible  for  tbe  homicide 
whether  be  fired  that  particular  shot  or  not 
We  do  not  think  there  was  any  error  In  these 
contentions,  as  tbe  bill  of  exceptions  pre- 
sents the  matter. 

2.  Another  bill  recites  that  tbe  witness 
Hnghes  testified  that  on  the  morning  after 
the  shooting  of  Wesley  HIgdon,  and  near  tbe 
scene  of  the  shooting,  he  picked  up  from  the 
ground  seven  empty  hulls  of  the  kind  used 
in  a  32-automatic  pistol,  and  bad  cut  from 
a  bois  d'arc  tree  near  the  scene  of  tbe  shoot- 
ing two  steel  bullets  of  the  kind  sliot  from 
32  shells  used  In  an  automatic  pistol;  that 
since  the  shells  and  hulls  came  into  his  pos- 
session in  the  manner  above  detailed  he  had 
retained  them  in  his  custody  and  brought 
them  to  court  This  testimony  was  offered  to 
the  Jury  and  permitted  to  go  before  them  as 
evidence.  Appellant  objected  to  tliis  testimo- 
ny and  inspection  of  the  shells  and  bullets 
by  tbe  Jury,  because  same  would  be  irrele- 
vant and  immaterial  to  any  Issue  in  the  case, 
would  be  in  the  nature  of  hearsay  and  prej- 
udicial to  the  rights  of  defendant,  and  be- 
cause it  had  not  been  sufficiently  shown  by 
the  testimony  when  said  bullets  were  shot 
into  tbe  tree,  whether  before  or  after  the  al- 
leged killing  of  tbe  deceased,  and  further  ob- 
jection was  urged  that  it  had  not  been  shown 
by  the  evidence  tliat  said  shells  were  ejected 
from  the  pistol  owned  by  the  defendant,  or 
thrown  upon  the  ground  by  some  other  per- 
son. The  court  qualified  the  bill  as  follows: 
"The  witness  Hughes  testified  that  the  bul- 
let marks  on  the  tree  had  the  appearance  of 
being  fresh ;  that  the  hulls  had  the  appear- 
ance of  being  recently  exploded;    that  tbe 
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bullets  were  such  as  would  fit  the  shells.  O. 
L.  Stubblefleld  testified  that  he  was  presei^t 
Just  before  the  shooting,  and  saw  two  parties 
lying  near  a  hedge  extending  westward  from 
this  tree;  that  said  parties  were  near  said 
hedge  and  about  eight  feet  west  of  said  tree, 
and  that  said  tree  was  about  five  feet  from 
where  deceased  was  standing  and  northwest 
of  the  deceased  at  the  time  of  the  shooting." 
The  objections  of  appellant  are  not  well 
taken.  It  seems  from  the  facts  stated  In  the 
bill  that  these  shells  were  found  at  the  scene 
of  the  homicide  next  morning,  and  that  the 
bullet  marks  in  the  tree  were  fresh,  and  un- 
der the  statement  of  the  Judge  in  qualifying 
the  bill  appellant  and  another  party  were 
placed  at  the  scene  of  the  homicide,  which 
we  think  sufficiently  connects  up  the  matters 
introduced  and  to  which  exceptions  were  re- 
served, and  they  were  properly  admissible. 
They  were  facts  evidently  connected  with  the 
homicide,  and,  as  circumstances,  were  Intro- 
dudble  before  the  Jury  for  what  they  were 
worth. 

3.  Another  bill  shows  that  several  witness- 
es testified  that  they  had  known  defendant 
for  a  period  of  years,  some  of  them  that  they 
had  known  him  two  or  three  years,  others 
that  they  had  known  him  seven  or  eight 
years,  that  they  were  acquainted  with  his 
general  reputation  in  the  community  In 
which  he  resided  as  being  a  peaceable  law- 
abiding  citizen,  and  that  such  reputation 
was  good.  On  cross-examination  of  these  wit- 
nesses, the  county  attorney  asked:  "Q.  From 
this  talk  you  have  heard,  yon  concluded  that 
he  has  a  good  general  reputation.  Tou  had 
not  heard  at  that  time  anything  about  his 
living  down  there  with  a  little  sporting  wom- 
an named  Ida  Edwards  at  the  house  where 
Fluffy  RufSes  live,  and  where  another  wom- 
an called  'Dirty  Legs'?"  The  witness  an- 
swered in  the  negative.  The  county  attorney 
further  asked:  "Q.  You  bad  not  heard  of  his 
taking  an  automatic  pistol  in  bis  hand,  and 
chasing  up  Myrlck  avenue  and  following  a 
party  of  boys  going  to  prayer  meeting,  and 
drawing  an  automatic  pistol  from  bis  pocket, 
or  having  It  in  his  hand,  and  stating  to  those 
boys  that  some  one  had  thrown  a  rock  or 
something  into  the  window  at  the  Rich  honse 
and  struck  him,  and  asking  them  If  they  did 
It,  and  saying,  'By  God  he  would  find  the  son 
of  a  bitch  who  did  It,  and  kill  him  before 
morning"?"  The  witness  answered  in  the 
negative.  He  again  asked:  "Q.  You  never 
heard  of  his  being  a  pistol  'toter,'  and  going 
around  threatening  people's  lives  for  Inter- 
rupting him  down  at  the  house  of  his  wom- 
an?" The  witness  again  responded  in  the 
negative.  He  again  asked:  "Q.  If  you  had 
heard  of  his  doing  that  way,  yon  would  not 
say  he  had  a  good  reputation  for  being  a 
peaceable,  law-abiding  citizen?"  to  which  the 
witness  responded  in  the  negative.  Objection 
was  urged  to  all  of  this  because  hearsay.  Ir- 
relevant, immaterial,  and  prejudicial  to  the 
rights  of  defendant;  and,  further,  that  there 


was  no  proof  In  the  ease  which  warranted 
the  asking  of  such  questions,  the  questions 
themselves  stating   matter   which  bad   not 
been  proven  in  the  case.    The  court  (inallfled 
this  by  stating  that  the  witness  Ida  Edwards 
testified  that  she  had  been  once  an  inmate 
of  a  home  for  fallen  women  at  Pilot  Point; 
that  prior  to  the  trial  she  was  in  a  similar 
place  at  Dallas;    that  she  admitted  to  the 
sheriff  that  she  made  her  living  by  prostitu- 
tion while  she  lived  with  Mrs.  Rich ;    that 
she  and  Lela  Ramsey  were  the  only  girls 
there,  and  that  Lela  and  Allle  Mingo,  a  man, 
occupied  the  same  room  at  Mrs.  Rlcb's ;  that 
she  and  the  defendant  were  "friends,"  and 
that  he  did  not  stay  there  at  night,  but  came 
there  often ;  that  she  did  not  tell  him  about 
talking  to  another  man.    Hollis  testified  that 
he,  John  Apple,  Oscar  Heath,  and  E>agene 
Heath  passed  by  the  Rich  house  three  nights 
before  the  shooting  on  their  way  to  prayer 
meeting,  and  that,  as  they  passed  north  along 
Myrlck    avenue,    they    heard   some    falling 
glass ;   that  after  they  had  gone  four  or  five 
blocks  two  parties  came  up  and  asked  them 
if  they  threw  Into  the  window  at  Mrs.  Rich's 
and  hit  Butler ;  that  one  of  them,  the  larger 
one,  had  an  automatic  pistol  and  exhibited 
it;    that  they  told  him  they  did  not  throw 
into  the  house,  and  that  the  party  said  that 
by  Qod  he  would  find  the  fellow  who  did  it 
before  morning  and  shoot  him.     Heatli  tes- 
tified he  was  with  Hollis  at  the  ttmei,  and 
that  the  party  who  had  the  pistol  and  made 
the  statement  was  the  defendant    Lee  Hollis 
also  testified  in  this  connection  that  be  did 
not  know  the  defendant,  but  Heath  said  it 
was  "Butler."    Being  cross-examined,  Hollis 
said  at  another  time  it  was  Arch  Butler. 
On   redirect  he  testified   he   was  not  sure 
whether  it  was  Cliff  or  Arch  Butler.     This 
is  the  qualification  of  the  Judge.    In  tbe  first 
place,  appellant  is  not  in  any  condition  to 
complain,  we  think,  of  tbe  answers  of  tbe 
witnesses  because  they  were  in  the   nega- 
tive.   They  each  stated  in  response  to  the 
questions  that  he  had  not  heard  of  these 
matters.    It  was  but  the  failure  on  the  part 
of  the  witnesses  to  give  testimony  that  was 
adverse  to  appellant     In  other  words,  the 
coimty  attorney  was  seeking  to  show  by  these 
witnesses  that  these  matters  on  the  i>art  of 
appellant  had  occurred,  and  he  was  weaken- 
ing tbe  effect  of  their  testimony  establishing 
the  good   reputation,   but  failed  to  do    so. 
From  this  standpoint  we  are  of  opinion  that 
there  was  no  injury,  and  there  was  no  error 
shown  in  the  bill;    but  in  the  next  place, 
taken  in  connection  with  the  qualification  of 
the  Judge,  it  is  shown  there  was  a  basis  for 
the  questions  asked  by  the  county  attorney. 
As  before  stated,  there  was  no  damaging 
testimony  elicited,  and,  in  fact  nothing  bat  a 
denial  of  the  knowledge  of  those  facts.    The 
county  attorney,  we  think,  was  Justified  in 
asking  the  questions  In  view  of  some  of  the 
testimony  which  is  cited  In  the  qualification 
of  the  Judge,  but  there  Is  no  objection  urged 
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]n  tlilB  bill,  or  In  tbe  record  to  tbe  Introduc- 
tion of  the  testimony  of  Ida  Edwards  and 
Heath  and  HoUla.  Am  the  bill  presents  this 
matter,  there  Is  nothing  of  which  appellant 
can  complain. 

4.  Another  bill  recites:  That  while  Ida 
Eidwards  was  on  the  witness  stand  the  coun- 
ty attorney  Introduced  In  evidence  the  fol- 
lowing  portion  of  a  statement  by  her:  "I 
know  Allle  Mingo  and  Cliff  Butler.  Tbey 
were  at  our  house  long  about  6  o'clock  yes- 
terday afternoon.  Allie  Mingo  and  Cliff  But- 
ler were  in  the  front  room,  I  was  in  tbe 
room  back  of  the  front  room.  Tbe  room  I 
was  in  adjoined  the  front  room  where  they 
were.  There  is  a  door  between  these  two 
rooms.  It  (the  door)  was  open.  I  heard 
them  talking.  One  of  them  said:  'We  will 
lay  for  him  to-night,  and  shoot  him.'  They 
said  he  was  the  one  who  had  been  rocking 
the  house."  Objection  was  urged  to  this  oh 
the  ground  that  it  was  immaterial,  irrelevant, 
and  a  statement  made  by  the  witness  while 
In  jaQ,  and  in  the  custody  of  the  law,  and 
the  statement  taken  for  the  purpose  of  con- 
tradicting the  witness,  and  further,  that  the 
witness  was  introduced  at  the  preliminary 
trial  of  this  defendant  at  Doiison,  Tex.,  by 
tbe  state,  and  thereafter  while  In  the  county 
jail  as  a  witness  to  testify  against  this  de- 
fendant made  said  statement,  and,  further, 
that  the  state  did  not  offer  the  entire  state- 
ment of  the  witness  and  a  portion  of  It 
would  not  be  admi88ibl&  It  seems  that  this 
witness  was  placed  on  the  stand  by  defend- 
ant, and  this  was  upon  the  cross-examina- 
tion. Tliere  Is  a  gnaliflcation  by  the  Judge  to 
this  In  which  It  is  stated  that  on  cross-ex- 
amination the  witness  was  asked  if  the  de- 
fendant was  not  present  with  Mrs.  Rich  and 
Allle  Mingo  at  the  time  Mrs.  Rl<!h  and  Mingo 
talked  about  the  killing  of  the  party  referred 
to,  and  she  said  be  was  not  She  was  asked  by 
state's  counsel  if  she  did  not  on  the  day  after 
the  shooting  sign  a  written  statement  at  the 
Jail,  containing,  among  ^ther  things,  the  state- 
ment complained  of  In  the  bill  and  she  de- 
nied it  The  county  attorney  offered  that 
portion  of  the  statement  set  out  in  the  bill. 
The  witness  had  admitted  her  signature  to 
the  statement,  and  the  connty  attorney  tes- 
tUed  that  it  is  the  Identical  statement  made 
by  the  witness  and  correctly  written  down  by 
falm  at  the  time  and  signed  by  her,  and  that 
it  had  not  beoi  changed.  Tlie  court  in  his 
cbarse  limited  this  matter  to  Impeachment 
We  tlilnk  this  testimony  was  admissible  for 
tbe  pnrpoee  of  impeaching  the  witness  Ida 
Edwards,  and  It  was  on  a  material  question. 
She  had  denied  that  tbe  deceased  was  pres- 
ent when  he  and  the  other  witness  made  the 
remarks  with  reference  to  shooting'  the  party, 
and  this  statement  that  she  made  was  con- 
tradictory. It  was  elicited  on  the  cross-ex- 
amination. Tbe  witaess  was  defendant's 
wttneH,  and  this  was  a  legitimate  manner 
for  Impeaching  the  witness  by  the  state,  and 


the  fact  that  she  was  In  jaU,  we  think,  would 
not  be  any  reason  why  she  could  not  be  im- 
peached as  a  witness.  There  is  nothing  to 
Indicate  that  she  was  charged  with  the  crime, 
and,  in  fact.  It  was  indicated  that  she  was 
not  The  court,  as  above  stated,  limited  this 
to  its  proper  office  of  Impeachment,  and  we 
are  of  opinion  that  the  bill  does  not  show 
any  error. 

6.  The  remaining  complaint  is  that  the  evi- 
dence is  insufficient  to  support  the  conviction 
of  murder  In  the  first  degree.  We  have  care- 
fully examined  the  facts  in  this  record,  and 
have  reached  the  conclusion  that  upon  this 
ground  tbe  appellant  is  not  entitled  to  a  re- 
versal. The  evidence  discloses  that  the  homi- 
cide occurred  about  dark ;  that  appellant 
and  Allle  Mingo,  an  Indian  boy  about  grown, 
were  lying  near  a  bols  d'arc  hedge.  The  de- 
ceased and  his  friend  Stubblefleld  had  alight- 
ed from  an  engine  and  crossed  the  street,  and 
were  standing  not  far  distant  from  where 
appellant  and  Mingo  were  lying  down.  While 
standing  there  seven  shots  were  fired  from  a 
pistol  supposed  to  be  of  an  automatic  char- 
acter. One  of  the  balls  entered  the  body  of 
the  deceased  Just  inside  of  the  top  of  the  hip, 
passing  into  the  body  which  produced  the 
fatal  result  There  is  no  serious  question 
that  appellant  and  Mingo  were  together,  and 
that  one  of  them  fired  the  shots.  There  was 
a  slight  Intermission  between  the  firing  of 
the  shots.  Some  of  the  shots  were  fired 
rapidly,  then  an  intermlsBion,  and  then  the 
remainder  of  the  shots  were  fired.  There 
seems  to  have  been  time  sufficiently  elapsing 
between  the  firing  of  the  first  and  second 
batches  of  shots  for  them  to  have  changed 
hands  with  the  pistol,  but  whether  this  was 
so  or  not  the  parties  were  together,  and  tbe 
killing  was  done  without  any  necessity,  rea- 
son, or  cause  for  it  so  far  as  this  record  dis- 
closes. Two  or  three  days  prior  to  the  homi- 
cide the  evidence  discloses,  further,  some- 
body bad  thrown  rocks  at  the  house  where 
appellant  kept  his  mistress  and  Mingo  also 
had  his  mistress;  that  they  became  Infuri- 
ated, and  followed  some  young  men  up  tbe 
street  and  inquired  if  they  had  thrown  the 
ro<±s.  This  they  denied,  and  appellant  re- 
marked that  he  would  ascertain  who  did  it 
and  kill  the  damn  son  of  a  bitch.  It  appears 
from  the  evidence  that  he  was  on  the  look- 
out for  a  party  whom  he  thought  had  thrown 
the  rocks,  and  it  Is  shown  also  that  the  house 
had  rocks  thrown  at  it  on  more  than  one  oc- 
casion. Appellant's  contention  that  the  case 
is  not  one  of  murder  In  tbe  first  degree 
seems  predicated  upon  the  fact  that  no  mo- 
tive was  shown.  Motive  is  not  always  neces- 
sary. Where  the  facts  of  tbe  killing  are 
shown,  and  the  circumstances  Indicate  that 
it  was  done  with  malice  aforethought,  and 
the  circumstances  raised  it  to  the  degree  of 
murder  in  the  first  degree,  It  is  not  necessary, 
to  sustain  the  conviction,  that  a  motive  be 
shown.    If  appellant  kUled  this  boy,  bellev- 
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Ing  he  was  tbe  person  who  rocked  the  honse, 
then  the  evidence  Is  ample  as  to  motive. 
But,  In  any  event,  appellant  had  seen  Stub- 
blefleld  and  the  deceased  get  off  the  engine 
Just  a  few  moments,  or  a  very  short  time  be- 
fore the  homicide,  and  had  turned  away  and 
left  them,  and  had  gone  to  the  place  where 
they  were  lying  down  behind  the  hedge  when 
Stubblefleld  and  deceased  came  along  and  the 
killing  occurred.  Without  going  into  a  de- 
tailed statement  further  than  the  above,  we 
are  of  opinion  that  the  Jury  were  justified  In 
reaching  the  conclusion  arrived  at  by  their 
verdict 

Finding  no  reversible  error  In  the  record, 
the  judgment  is  affirmed. 


RAGSDAIiE  et  al.  t.  STATE. 

(Court  ot  Criminal  Appeals  of  Texas.     Jan.  18, 

1911.    Rehearing  Denied  Feb.  15,  1911.) 

1.  Infants  (I  68*)— Crimes— Privilboes  as 
TO  Thiai,— JD18MIB8AI,  — JuvKNiLK  Defend- 
ants. 

Under  Code  Cr.  Proc.  1895,  art  1145,  aa 
amended  by  act  approved  March  17, 1909  (Laws 
1909,  c.  54),  providing  that  the  judge  of  the 
district  court  may  dtsmiss  a  prosecution  or 
transfer  a  case  to  the  juvenile  docket,  upon  a 
showing  that  defendant  is  under  16  years  of 
age,  or,  in  bis  discretion,  proceed  to  tr^  the 
cause,  the  district  court  is  not  bound  to  dismiss 
or  transfer  upon  sucb  a  showing,  but  may  order 
the  case  tried  before  it. 

[Ed.    Note.— For    other    cases,    see    Infants, 
Cent.  Dig.  §  174 ;    Dec.  Dig.  f  e8.*] 

2.  Criminal  Law  (|  1106^^*)  —  Appbai/— 
Harmuess  Error. 

Any  error  in  trying  a  criminal  case  before 
the  district  court  as  an  ordinary  criminal  case, 
instead  of  transferring  it  to  the  juvenile  docket, 
on  the  ground  that  defendant  was  under  16 
years  of  age,  was  not  reversible  where  it  was 
not  shown  that  accused  was  injured  thereby; 
the  procedure  being  the  same  in  either  court. 

[Bd.    Note. — For  other    cases,    see    Criminal 
Iaw,  Dec  Dig.  |  1166^.*] 

3.  Infants  (8  68*)- Instrtjctionb. 

It  was  not  reversible  error  to  charge,  in  a 
prosecution  for  burglary  in  the  district  court 
of  an  accused  under  16  years  of  age,  that  the 
defendant  in  this  case,  "as  in  all  criminal 
cases,"  is  presumed  to  be  innocent  until  his 
guilt  is  established  by  evidence  beyond  a  rea- 
sonable doubt. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  {  6&*] 

4.  Bdhglaht  (I  46*)— Instructions— Sdtfi- 
ciKNcT— Definition  of  Theft— Necessitt. 

An  instruction,  in  a  prosecntion  for  bur- 
clary  of  a  store,  stated  that  if  tiie  jury  believed 
that  accused,  at  the  time  and  place  stated,  by 
lui'ce  or  breaking  at  night,  or  by  breaking  in  the 
daytime,  entered  a  house  occupied  by  another 
with  intent  fraudulently  to  take  corx>or«d  per- 
sonal property  therein  and  belonging  to  such  per- 
son, from  his  possession,  without  his  consent, 
with  intent  to  deprive  him  of  the  value  thereof, 
and  appropriate  it  to  accused's  use  and  benefit, 
and  that  accused  at  the  time  had  discretion  suf- 
ficient to  understand  the  wrongfulness  of  his 
act,  they  should  find  him  guilty  as  charged,  but 
if  the  jury  did  not  find  these  facts  to  l^  estab- 
lished they  should  acquit.  Held,  that  the 
charge  given  required  the  jury  to  find  all  of  the 


elements  of  theft  in  order  to  convict  so  that  the 
court  was  not  required  to  technically  define 
theft  in  a  separate  charge. 

[Ed.    Note.— For   other  cases,    see    Burglary, 
Cent  Dig.  ||  lU-120 ;   Dec.  Dig.  I  46.*] 

5.  Griminai,   Law   (|  798*)— iNSTRUcmona— 
-  Form— Codefendantb. 

In  a  prosecution  of  two  defendants  for 
burglary,  the  court  charged  what  was  essential 
for  conviction,  and  that  if  the  jury  believed 
from  the  evidence  beyond  a  reasonable  doubt 
they  should  find  defendants  guilty  as  charged, 
but  should  acquit  if  they  did  not  find  each  of 
such  facts  to  be  established,  and  if  they  so 
found  such  facts  as  against  one  defendant,  but 
not  as  against  the  other,  they  should  convict 
the  former  and  acquit  the  latter,  and  if  they 
found  defendants,  or  either  ot  them,  gidlty,  they 
should  assess  their  or  his  ounishment  at  con- 
finement for  not  less  than  2  nor  more  than  12 
years,  and,  if  they  convicted  both,  they  might 
assess  the  same  or  a  different  punishment  as  to 
each.  Held,  that  the  charge  was  sufficient  to 
enable  the  jury  to  properly  formulate  their  ver- 
dict if  they  shoulo  convict  either,  neither,  or 
both  of  the  defendants. 

[Ed.    Note.— For   other   cases,   see    (Trimlnal 
Law,  Cent  Dig.  |  1939;   Dec.  Dig.  i  798.*] 

6.  Criminal   Law    (|   804*)- Instructions— 
Necessitt  of  Writing. 

Since  under  Code  Cr.  Proc.  1895,  art  753, 
providing  that  the  jury's  attention  shall  be  call- 
ed to  an  informal  verdict  brought  in,  and,  with 
their  consent,  it  may,  under  the  court's  direc- 
tion, be  reduced  to  proper  form,  the  court  could 
have  orally  called  the  jutr's  attention  to  the 
informalitv  of  a  verdict  brought  in,  and  in- 
structed tnem  orally  as  to  the  correct  form,  or 
had  it  changed  with  their  consent,  it  was  not 
reversible  error  to  orally  instruct  as  to  the  form 
of  their  verdict  in  the  first  instance,  though 
it  may  have  been  better  to  have  instructed 
thereon  in  writing. 

[Bd.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  |  1948;   Dec.  Dig.  |  804.*] 

7.  Criminal  Law   ({   796*)— Inbtsuotions— 
Place  of  Punishment. 

Since  Code  Cr.  Proc.  1895,  art  1145,  as 
amended  by  act  approved  March  17, 1909  (Laws 
1909,  c.  54),  requires  the  district  judge,  and  not 
the  jury,  to  find  that  an  accused  is  under  16 
years  of  age,  so  as  to  be  punished  as  a  juvenile, 
and  also  requires  him  to  fix  the  place  of  im- 
prisonment upon  conviction,  the  court  was  not 
required  to  instruct,  in  a  prosecution  of  two  de- 
fendants under  16  years  of  age,  that  the  verdict 
should  fix  the  place  of  confinement,  but  prop- 
erly instructed  that,  if  the  verdict  of  conviction 
imposed  a  sentence  of  confinement  for  5  years 
or  less,  the  judgment  of  the  court  would  be  for 
confinement  in  the  state  institution  for  the 
training  of  juveniles,  but  would  be  for  confine- 
ment in  the  penitentiaiy  if  the  verdict  was  for 
more  than  5  years'  confinement 

[Bd.    Note.— For   other   cases,   see    Criminal 
Law,  Ont  Dig.  {  1984;  Dec  Dig.  {  796.*] 

8.  Infants  (|  66*)— Offenses— Capacttt. 

One  cannot  be  convicted  of  an  offense  com- 
mitted while  he  was  between  the  ages  of  9  and 
13  years  unless  he  had  sufficient  discretion  to 
understand  the  nature  and  illegality  of  the  act; 
it  not  being  sufficient  that  he  knew  generally 
the  difference  between  good  and  evil  or  had  the 
intelligence  of  ordinary  boys  of  his  age. 

[Bd.    Note.— For    other    cases,    see    Infants, 
Cent  I>ig.-|  172;   Dec  Dig.  |  66.*] 

9.  Infants    (|    66*)  —  Capacitt   to    Comut 
Cboie— Evidence— Burden  of  Proof. 

where  it  appears  that  accused  was  be- 
tween the  ages  of  9  and  13  years  when  the  of- 
fense was  committed,  the  burden  is  upon  the 
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stmte  to  «how  tkat  he  had  snfficient  discretion 
to  andentand  the  nature  and  the  illegality  of 
the  act. 

[Eld.  Note. — For  other  casei,  see  Infanta, 
Cent  Dig.  |  172;    Dec.  Dig.  |  66.*] 

10.  IRFAITTS    (I    66*)  —  CaPACITT    TO    COUVIT 

CiBiiae  —  EnoEif CK  —  Cibcuiibtantial  Evi  - 

DKNCK. 

Proof  that  an  aocnsed,  who  waa  between 
the  agee  of  9  and  13  years  when  the  offense 
waa  committed,  had  sufficient  discretion  to  un- 
derstand the  nature  and  illegality  of  his  act, 
need  not  be  made  by  direct  and  positive  evi- 
dence, but  may  be  shown  by  circumstances. 

[Ed.  Note.— For  other  cases,  see  Infanta, 
Cent.  Dig.  |  172;    Dec.  Dig.  |  e«.«] 

11.  INFAJTTB    (I    66*)  —  CbIMINAI,    CAFACITT— 
EviDKNdB— SCFnCIEWCT. 

Evidence,  in  a  proaecntion  for  burglary  of 
one  under  the  age  of  16  years,  keld  to  support 
a  finding  that  defendant  had  sufficient  discre- 
tion to  understand  the  nature  and  illegality  of 
the  act  when  the  offense  was  committed! 

[EM.  Note.— FV>r  other  cases,  see  Infants, 
Cent.  Dig.  |  172;   Dec.  Dig.  |  66.*] 

12.  BtTSOLABT   (I  41*)— PBOscoTJTioir— Snm- 
ciENOT  OF  BviDEircB— Intent. 

Evidence,  in  a  prosecution  for  burglary. 
keld  to  sustain  a  finding  that  defendant  entered 
the  building  for  the  purpose  of  committing 
theft. 

[Bd.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  U  M-108;   Dec.  Dig.  f  41.*] 

Appeal  from  District  Conrt,  Cherokee  Gotin- 
^•,  James  I.  Perkins,  Judge. 

Sidney  Ragsdale  and  another  were  convict- 
ed of  burglary,  and  they  appeal.    Affirmed. 

R.  O.  Watkins  and  John  G.  Box,  for  ap- 
pellants. John  A.  Mobley,  Asst  Atty.  Gen., 
for  tbe  State. 

PRENDERGAST,  J.  The  appellants,  two 
negro  boys,  were  Jointly  Indicted  for  and  con- 
victed of  burglary  and  sentenced  to  conflne- 
meot  for  three  years  in  the  state  Institute 
for  tbe  training  of  Juveniles.  The  Indldt- 
ment  did  not  allege  their  ages. 

Before  their  trial  tbe  father  of  each  filed 
a  proper  sworn  statement  In  accordance  with 
article  1145,  Code  Cr.  Proc.  1895,  as  amended 
hy  Acts  1906,  p.  100,  approved  March  17,  1909, 
that  they  were  respectively  under  16  years 
of  age  when  they  were  alleged  to  have  com- 
mitted the  offense,  and  at  the  same  time. 
ibeir  attorneys  filed  a  written  motion  asking 
the  conrt  to  dismiss  tbe  case  and  order  them 
tried  as  provided  by  the  law  for  the  trial  of 
juveniles  and  delinquent  children.  Tbe  dis- 
trict Judge,  himself,  heard  the  evidence  un- 
der these  statements,  and  motion,  and  held 
that  they  were  both  under  16  years  of  age. 
Tbe  evidence  clearly  established  that  they 
were  both  between  the  ages  of  12  and  13 
years.  The  Judge  refused  to  dismiss  the  case 
and  try  them  as  In  the  Juvenile  court,  but 
tried  them  as  adult  defendants  are  tried. 
The  first  assignment  of  error  Is  to  the  action 
of  the  Judge  In  refusing  to  dismiss  the  case 
and  order  It  tried  as  provided  for  the  trial 
of  delinquent  children  or  JuTentles. 


While  said  article  1145,  Code  Cr.  Proc. 
1895,  as  amended  by  Acts  1909,  p.  100,  under 
which  this  proceeding  was  had,  authorized 
the  Judge  to  "dismiss"  or  transfer  the  case  to 
the  Juvenile  record  or  docket  in  case  he  found 
the  defendants  were  under  16  years  of  age, 
it  did  not  require  him  to  do  so,  but  expressly 
states:  "Or  the  Judge  of  the  district  court 
may,  in  his  discretion,  proceed  to  try  said 
cause  as  provided  by  law."  Besides  this,  it 
is  not  required  by  law  that  any  difference 
shall  be  had  In  tbe  trial  on  the  Juvenile 
docket  and  that  of  the  regular  docket  Nei- 
ther Is  it  shown  that  any  injury  resulted  In 
this  respect  to  the  appellants  by  the  trial  as 
had.  Hence  the  lower  court  did  not  err  as 
complained. 

There  Is  no  reversible  error  in  the  charge 
of  the  Judge  In  using  the  words  "as  In  all 
criminal  cases,"  where  he  charged  "the  de- 
fendants In  this,  as  in  all  criminal  cases, 
are  presumed  to  be  Innocent  until  their  guilt 
Is  established  by  evidence  beyond  a  reason- 
able donbt,"  as  complained  of  by  appellants' 
next  assignment 

The  Judge  did  not.  In  a  separate  paragraph, 
technically  define  theft,  but  did  clearly  re- 
quire the  Jury  to  believe  from  the  evidence 
beyond  a  reasonable  doubt  every  element  and 
fact  which  Is  necessary  to  make  one  guilty  of 
theft  The  court's  charge  on  that  subject  is 
as  follows:  "Now,  If  yon  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendants  did.  In  Cherokee  county,  Tex.,  on 
or  about  the  13th  day  of  August,  1909,  by 
force  or  breaking  at  night,  or  by  breaking 
In  daytime,  enter  a  house  occupied  by  H.  P. 
Tilley,  with  the  Intent  fraudulently  to  take 
corporeal  personal  property  situated  In  said 
house  and  belonging  to  said  TlUey,  from  bis 
(Tllley's)  possession,  without  his  consent,  with 
Intent  to  deprive  the  owner  of  the  value  of 
the  same,  and  to  appropriate  It  to  tbe  use  or 
benefit  of  themselves,  the  defendants,  and 
that  defendants,  at  tbe  time  of  tbe  commis- 
sion of  such  act,  bad  discretion  sufficient  to 
understand  tbe  nature  and  illegality  of  such 
act,  then  yoa  will  find  the  defendants  guilty 
aa  charged  In  tbe  Indictment  Otherwise,  If 
yon  do  not  find  eadi  and  all  said  facts  to  be 
so  establlsbed,  you  will  acquit  the  defend- 
ants." There  was  no  error  in  the  conrt  not 
defining  theft  in  a  separate  paragraph  or 
technical  definition  thereof.  All  the  elements 
of  theft,  as  said  before,  were  required  to  be 
found  by  the  Jury  before  the  defendants 
could  be  convicted. 

By  tbelr  fourth  assignment  the  appellants 
complain  that  the  court,  by  tbe  written 
charge  given,  did  not  give  the  Jury  tbe  re- 
spective forms  of  their  verdict  In  case  they 
found  the  defendants  guilty,  or  not  guilty,  or 
one  guilty  and  tbe  other  not  guilty,  etc;  and 
by  their  eighth  assignment  they  complain  that 
tbe  court  gave  an  oral  charge  In  addition  to 
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the  written  cliarge  Informing  the  Jury  of  the 
seTeral  forms  of  verdict  they  were  to  render 
In  certain  contingencies.  We  will  discuss 
these  assignments  together.  We  deem  it  un- 
necessary to  qnote  the  full  charge  of  the  court. 
Suffice  it  to  say  that  to  us  the  charge  ap- 
pears to  distinctly  set  forth  all  of  the  law  ap- 
plicable to  the  case.  After  giving  In  sub- 
stance all  of  the  law  applicable  to  the  case 
and  then  ai^lylng  It  to  the  defendants  in  the 
particular  case,  be  tells  the  Jury  what  Is  es- 
sential for  them  to  believe  from  the  evidence 
beyond  a  reasonable  doubt,  and,  if  they  be- 
lieve all  that,  "then  you  will  find  the  defend- 
ants guilty  as  charged  In  the  indictment 
Otherwise,  if  you  do  not  find  each  and  all  of 
said  facts  to  be  so  established,  you  will  ac- 
quit the  defendants,  and,  if  you  so  find  said 
facts  as  against  one  defendant  but  not  as  to 
the  other,  then  you  will  convict  the  former 
and  acquit  the  latter.  If  you  find  the  defend- 
ants or  either  of  them  guilty,  you  wUI  itssess 
their  or  bis  punishment  at  confinement  for 
not  less  than  2  nor  more  than  12  years;  if 
you  convict  both,  you  may  assess  the  same  or 
a  different  punishment  as  to  each."  From 
this  charge  we  believe  any  ordinary  Jury 
could  clearly  formulate  the  proper  form  of 
verdict  in  accordance  with  their  findings. 
However,  the  record  shows  that,  after  the 
court  had  read  Its  written  charge  in  full  to 
the  Jury,  he  stated  that  he  would  give  ver- 
bal instructions  as  to  the  form  of  their  ver- 
dict and  immediately  then  orally  instructed 
as  follows :  "If  yon  find  the  defendants  or 
either  of  them  not  guilty,  let  the  form  of 
your  verdict  be,  'We,  the  Jury,  find  the  de- 
fendants (or  defendant)  not  guilty,'  naming 
the  one  or  both  found  not  guilty.  If  you  find 
both  of  the  defendants  guilty  and  assess  the 
same  punishment  against  both,  the  form  of 
yonr  verdict  will  be,  'We,  the  Jury,  find  the 
defendants  Sidney  Ragsdale  and  Cleophls 
Amwlne  each  guilty  as  charged  and  assess 
the  punishment  of  each  at  confinement  for 

years,'  filling  the  blank  with  the  term 

yon  assess.    If  you  find  both  the  defendants 


guilty  and.  assess  a  different  punishment 
against  each,  let  your  verdict  state  that  you 
find  the  defendants,  naming  them,  guilty, 
and  let  it  also  state  the  number  of  years'  con- 
finement which  you  assess  as  punishment 
against  each.  If  yon  find  one  of  the  defend- 
ants guilty  and  the  other  not  goUty,  yonr 
verdict  should  state  which  one  Is  found  not 
guilty  and  which  is  found  guilty,  and  the  num- 
ber of  yearf  confinement  which  you  assess 
as  punishment  against  the  one  found  guilty." 
The  dtfendants  and  their  attorneys  were 
present  when  all  this  occurred.  No  express 
assent  was  given  to  what  the  Judge  orally 
stated  to  the  Jury  as  to  the  respective  forms 
of  their  verdict,  nor  did  the  defendants  or 
their  attorneys  at  the  time  make  any  objec- 
tion thereto.  Nor  did  they  make  any  com- 
plaint until  they  first  filed  their  motion  for 
new  trial,  two  days  after  the   defendants 


were  convicted,  when  they  set  np  an  objec- 
tion to  this  action  of  the  court  by  their  mo- 
tion for  new  trial.  No  complaint  is  any-  ! 
where  made  in  the  record  by  the  appellants 
or  their  attorneys  that  these  various  forms 
of  verdict  given  to  the  Jury  orally  by  the 
Judge  were  in  any  way  Incorrect  or  that 
there  was  any  mistake  or  error  thereabouts. 

While  it  would  have  been,  perhaps,  better 
for  the  court  to  have  given  the  forms  of  ver- 
dict in  writing  instead  of  orally,  we  con<di|de 
the  appellants  were  In  no  way  Injnred  by 
this  oral  instruction.  We  think  It  clear,  too, 
that.  If  the  Jury  had  gone  out  without  this 
oral  Instruction  as  to  the  forms  of  their  ver- 
dict and  had  returned  into  the  court  a  ver- 
dict which  was  informal,  article  753,  Code 
Cr.  Proc.  1895,  clearly  authorized  the  court 
to  then  orally  call  their  attention  to  the  in- 
formal verdict  and  then  have  given  them 
orally  the  correct  form,  or  had  it  changed 
thai  and  there  with  their  consent  Henoe 
we  conclude  there  was  no  reversible  error 
shown  by  either  of  said  assignments. 

The  fifth  assignment  complains  that  the 
court  erred  in  falling  to  instruct  the  Jury  to 
say  by  their  verdict  where  the  defendants 
should  be  confined.  The  sixth  assignment  is 
to  the  same  effect  in  a  different  form,  and 
the  seventh,  in  substance,  nrises  the  same 
question  differently.  We  Wttl  discuss  these 
assignments  together. 

Article  1145,  Code  Cr.  Proc,  as  amended 
by  Acts  1909,  above  referred  to.  Is  as  fol- 
lows: "Art  1145.  ■  When  aa  indictment  Is 
returned  by  the  grand  Jury  .of  any  comity 
charging  any  male  Juvenile  under  the  age 
of  sixteen  years  with  a  felony,  the  parent, 
guardian,  attorney  or  next  friend  of  said 
Juvenile  or  said  Juvenile  himself  may  file  a 
sworn  statement  in  court  setting  forth  the 
age  of  such  Juvenile  at  any  time  before  an- 
nouncement of  ready  for  trial  is  made  In 
the  case.  When  such  statement  is  filed,  the 
Judge  of  said  court  shall  hear  evidence  on 
the  question  of  the  age  of  the  defendant  and 
if  he  be  satisfied  from  the  evidence  that  said 
Juvenile  is  less  than  sixteen  years  of  age, 
said  Judge  shall  have  authority  to  order  such 
prosecution  dismissed  and  to  order  such  Ju- 
venile turned  over  to  the  Juvenile  court  of 
said  county,  if  there  be  any  such  court  In 
said  county,  in  which  cases  arising  under 
the  Juvenile  court  laws  are  tried,  through 
agreement  of  the  Judges  of  the  district  and 
county  courts  of  said  county,  to  be  tried  In 
said  Juvenile  court  in  the  manner  prescribed 
by  law  for  the  trial  of  such  Juvaiiles  In  such 
cases,  or  the  Judge  of  the  district  court  may, 
in  his  discretion,  jnvceed  to  try  said  cause 
as  provided  by  law.  If  said  Juvenile  be  con- 
victed and  the  verdict  of  conviction  Is  fdr 
confinement  for  five  years  or  less,  the  Jndg- 
meat  and  sentence  of  the  court  shall  be  that 
the  defendant  be  confined  in  the  state  Inatt- 
tution  for  the  training  of  Juveniles  instead 
of  the  penitentiary  for  the  term  of  his  sen- 
tence, and  that  such  defendant  be  conveyed 
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to  tlM  atate  Institntlon  for  tbe  training  «f 
juTenflea,  by  tbe  sberlff  or  any  peace  officer 

designated  by  tbe  conrt,  and  tbere  conflned 

tor  tbe  period  of  bis  aentence,  provided  tbat 
nch  conTlctlon  and  serring  of  soitence  sball 
not  derive  sncb  defendant  of  any  of  bis 
il^ti  «rf  dtlzensblp  when  be  sball  become 
of  legal  asaL  If  the  verdict  of  tbe  Jury  be 
tor  confinement  for  a  longer  period  than  five 
yeaia,  tbe  defendant  aball  be  confined  In  the 
penltentlarriaa  now  provided  by  law  for  per- 
■ons  convlcfea*  of  a  felony.  Provided,  that 
the  age  otj^gtB  defendant  aball  not  be  ad- 
mitted bynllw  attorney  repreaentlng  tbe 
•tate,  but  aball  be  proved  to  tbe  aatlafactlon 
ot  the  conrt  by  fnll  and  snfllclent  evidence 
that  the  defendant  la  less  than  sixteen  yean 
of  age,  before  the  Judgment  of  commitment 
to  said  Institution  shall  be  entered.  Tbe  of- 
ficer conveying  any  defendant  to  said  Instl- 
totion  aball  be  paid  by  the  county  In  which 
Slid  conviction  Is  rendered  the  actual  trav- 
eling exiwnses  of  said  officer  and  defendant 
and  five  dollars  additional;  provided,  fur- 
ther, that  nothing  In  this  act  shall  be  held 
to  afTect.  modify  or  vitiate  any  Judgment 
heretofore  entered,  confining  any  defendant 
to  tbe  boose  of  correction  and  reformatory, 
bat  tbe  unexpired  portion  of  any  such  Judg- 
ment shall  Nj  fulfilled  by  the  confinement  of 
any  sncb  defendant  In  tbe  state  Inatitation 
for  tbe  training  of  Juveniles." 

This  article  la  materially  different  In  many 
respects  from  tbe  same  article  as  enacted  In 
18S0.  Borne  of  these  changes  are  that  tbe 
Jury,  by  this  amendment.  Is  not  required, 
as  it  was  by  tbe  old  act,  to  find  tbe  age  of 
the  defendants  or  tbat  they  were  under  16 
years  of  age.  The  Judge  himself  Is  to  find 
that  Neither  la  tbe  Jury  authorized  or 
required,  as  by  tbe  old  act  to  fix  tbe  place 
of  tbe  imprisonment  of  the  defendants.  This 
Is  also  left  to  the  Judge,  but  tbe  Jury  were 
correctly  and  clearly  Informed  by  the  Judge 
of  tbe  court,  which  was  proper,  as  follows: 
Tf  your  verdict  Is  for  conviction  and  Is  for 
confinement  for  five  years  or  less,  tbe  Judg- 
ment and  sentence  of  tbe  court  will  be  that 
the  defendants  be  confined  In  the  state  In- 
stitution for  the  training  of  Juveniles,  in- 
stead of  tbe  penitentiary,  for  tbe  term  of  bis 
sentence;  If  your  verdict  la  for  more  than 
five  years,  then  the  Judgment  and  sentence 
•rlXl  be  confinement  In  the  penitentiary  for 
the  term  assessed  by  you." 

Under  the  said  article  before  it  was  amend- 
ed lo  1900,  tbe  appellants'  assignments  of  er- 
ror we  are  now  discussing  would  probably 
have  been  well  talcen.  These  defendants, 
however,  committed  the  offense  after  this  ar- 
ticle was  enacted  and  were  tried  and  convict- 
ed In  accordance  therewith.  So  that  none  of 
these  assignments  are  well  taken. 

Tbe  ninth  assignment  Queatlons  tbe  suffi- 
ciency of  tbe  evidence  to  support  the  verdict 
and  Judgment  on  the  ground  that  tbe  evi- 
dence faUs  to  show  that  the  defendants  or 
ettber  of  them  bad  sufficient  discretion  to 


enable  them  to  understand  tbe  nature  and  Il- 
legality of  the  acts  constituting  tbe  offense 
charged.  And  tbelr  last  assignment  claims 
tbat  the  evidence  was  Insufficient  to  show 
tbat  tbe  defendanta  went  Into  tbe  building 
mentioned  for  tbe  imrpoae  of  committing  the 
offense  of  theft. 

The  evidence  clearly  abowa  that  tbe  wit- 
ness Tilley,  whose  storehouse  was  brolten  In- 
to, bad  been  missing  money  from  bis  cash 
drawer  and  suspected  a  former  employs ; 
that  be  and  tbe  dty  marshal  laid  plans  to 
catch  whoever  this  was;  that  after  night 
and  about  good  dark,  the  bouse  having  been 
locked  up,  Tilley  secreted  himself  In  the 
house  and  tbe  dty  marshal  at  some  place 
outside;  tbat  tbe  defendants  opoied  the 
closed  fastened  door  by  using  some  sharp  In- 
strument to  push  back  tbe  bar  fastening  It. 
This  took  them  about  a  half  hour.  As  soon 
aa  they  opened  tbe  door,  they  came  Into  the 
bouse,  passing  rapidly  by  where  Tilley  was 
secreted,  going  toward  his  cash  drawer.  Be- 
fore they  reached  it,-  be  halloed,  when  the 
appellants  squatted  down  under  the  counter ; 
one  of  them  halloed.  He  then  struck  a  light 
and  found  that  the  parties  who  bad  opened 
bis  door  and  were  making  toward  bis  cash 
drawer  were  the  defendants.  Soon  after- 
ward, the  dty  marshal  came  In  and  found 
Tilley  holding  the  defendants.  There  was 
no  other  evidence  explanatory  of  why  these 
defendants  broke  Into  this  bouse,  nor  why 
they  were  making  tbelr  way  rapidly  toward 
Tllley's  cash  drawer.  All  of  tbe  dreum- 
Btances  detailed  by  the  testimony,  on  tbe  con- 
trary, tudlcates  tbat  their  purpose  and  object 
In  breaking  Into  this  house  was  to  steal  and 
none  oth«r. 

The  testimony  of  Wheeler  Ragsdale,  tbe 
father  of  tbe  Ragsdale  defendant  and  Idns- 
man  of  the  other  defendant,  testified  that 
each  of  the  defoidants  were  12  years  old  in 
July,  1909.  This  offense  was  committed  on 
or  about  August  13,  1900.  He  further  testi- 
fied that  the  defendants  bad  been  going  to 
school  off  and  on  since  they  were  within 
scholastic  age,  8  yeahi  old;  that  each  of 
them  could  read,  write,  and  figure  a  little 
in  arithmetic;  that  both  had  attended  Sun- 
day school  and  church;  tbat  he  had  always 
instructed  his  son  to  do  right,  and,  from  tbe 
surroundings  be  has  had,  aaya  that  be  would 
know  right  from  wrong;  that  tbe  other  boy 
was  old  enough  to  know  right  from  wrong. 
The  dty  marshal  also  testified  that  both 
boys  could  write;  tbat  he  had  seen  them 
sign  their  bonds  in  thla  case;  that  the  boy 
Sidney  had  bung  around  a  barber  shop  and 
about  town  a  good  deal,  tbe  other  defendant 
not  so  much;  that  the  Ragsdale  boy  had 
worked  also  about  a  soda  water  business; 
tbat  both  of  them  had  average  Intelligence 
for  boya  of  their  age. 

Tbe  conrt  also  on  this  point  correctly  In- 
atmcted  tbe  Jury  as  follows:  "No  person 
aball,  in  any  case,  be  convicted  of  any  offense 
committed  when  he  was  between  tbe  ages  of 
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0  and  13  years,  unless  It  shall  appear  by 
proof  that  he  had  discretion  sufficient  to  un- 
derstand the  nature  and  illegality  of  the  act 
constituting  the  ofTense.  When  It  has  been 
shown  that  defendants  were  between  9  and 
13  years  of  age,  at  the  time  of  the  alleged 
offense,  then  the  burden  of  proof  Is  upon  (he 
state  to  establish  by  proof  the  discretion 
above  referred  to,  and  it  is  not  suSdent  for 
this  purpose  that  the  minor  defendant  knew 
the  difference  between  good  and  evil,  in  gen- 
eral, or  that  be  had  the  intelligence  of  or- 
dinary boys  of  this  age,  but  it  is  required 
that  the  jury  must  be  satisfied  by  the  evi- 
dence beyond  a  reasonable  doubt  that  the  de- 
fendant bad  discretion  sufficient  to  under- 
stand the  nature  and  illegality  of  the  par- 
ticular act  constituting  the  offense.  But  It 
la  not  required  that  this  discretion  shall  be 
proved  by  direct  and  positive  evidence;  it, 
like  any  other  fact,  may  be  proven  by  cir- 
cumstances." Then  by  the  charge  the  Jury 
Is  required  to  believe  all  of  this  beyond  a 
reasonable  doubt  before  they  could  convict. 
In  the  last  paragraph  the  Judge  gave  thl& 
charge:  "If  you  find  defendants  committed 
the  act  charged,  but  have  a  reasonable  doubt 
as  to  whether  they  had  discretion  sufficient 
to  understand  the  nature  and  illegality  of 
such  act,  you  will  acquit  the  defendants,  or 
such  one.  If  not  both,  as  to  whom  you  have 
such  doubt." 

The  evidence  was  amply  sufficient  on  the 
two  grounds  above  complained  of.  The  de- 
fendants were  present  at  the  trial.  The 
court  and  jury  saw  them  and  could,  with  the 
evidence  Introduced,  form  a  much  better 
opinion  than  can  this  court.  The  Jury  found 
them  guilty,  the  Judge  approved  the  verdict, 
overruled  the  motion  for  new  trial,  and  In 
onr  opinion  the  evidence  amply  sustains  the 
verdict  and  Judgment. 

It  win  be  ordered  that  the  case  In  all 
things  be  affirmed. 


CRAVEN  LUMBER  00.  ▼.  ALLEN  et  al. 

(Court  of  Civil  Appeals  of  Teias.    Jan.  28, 
1911.) 

Trespass  ({  46*)— AcnoN  bt  Vendob— Evi- 
dence. 

In  an  action  to  foreclose  a  vendor's  lien  and 
to  recover  damages  against  a  third  person  for  a 
trespass  impairing  the  security  of  tne  lien,  evi- 
dence held  insufficient  to  support  the  verdict 
against  the  third  person. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  a  123-127;   Dec.  Dig.  i  40.*] 

Appeal  from  District  Court,  Panola  Coun- 
ty; W.  C.  Bnford,  Judge. 

Action  by  Bettle  Chadwick  and  others  who 
were  substituted  for  her  as  plaintiffs  on  her 
death  against  S.  M.  Houston,  M.  J.  Booth, 
and  the  Craven  Lumber  Company.  From  a 
Judgment  for  plaintiffs  against  the  last-nam- 
ed defendant,  it  appeals.  Reversed  and  re- 
manded. 


Bennett  Hill  and  Albert  W.  Webb,  for  ap- 
pellant.   H.  N.  Nelson,  for  appellees. 

HODGES,  J.  On  January  9,  1907.  Mrs. 
Bettle  Chadwick,  Joined  by  her  husband. 
Daniel  Chadwick,  filed  suit  In  the  district 
court  of  Panola  county  asking  for  Judgment 
against  S.  M.  Houston  for  the  balance  due 
on  certain  promissory  notes  given  as  the  par- 
chase  money  for  a  tract  of  land  described  in 
the  petition,  and  upon  which  the  plaintiff 
claimed  a  vendor's  lien.  Recov^y  was  alaO' 
songht  In  the  same  action  against  M.  J. 
Booth  and  the  appellant,  the  Craven  Lum- 
ber Company,  for  the  value  of  300,000  feet 
of  timber,  which  It  is  alleged  they  cut  and 
carried  away  from  the  premises  upon  which 
the  above-mentioned  lien  existed.  During  the 
pendency  of  the  suit  Mrs.  Chadwick  died, 
and  it  was  prosecuted  by  those  who  succeed- 
ed to  her  rights.  Separate  answers  were  fil- 
ed by  Booth  and  the  Craven  Lumber  Compa- 
ny. The  latter  demurred  generally  and  spe- 
cially to  the  amended  original  petition,  spe- 
cially 'denied  the  charge  of  conversion,  and 
made  other  defenses  not  neeessary  here  to- 
notlce. 

It  seems  that  the  case  had  been  continued 
at  several  previous  terms  of  the  court.  At 
the  time  it  was  tried  and  the  Judgmoit  ren- 
dered from  which  this  appeal  is  prosecuted, 
the  attorney  for  appellant,  the  Craven  Lum- 
ber Company,  was  absent,  his  demurrers 
were  not  called  to  the  attention  of  the  court, 
and  no  testimony  was  offered  in  behalf  of 
that  defendant  The  case  appears  to  have 
been  reached  and  called  for  trial  In  regular 
order,  and  the  absence  of  appellant's  attor- 
ney is  explained  by  his  Ignorance  of  the  fact 
that  the  case  had  been  set  for  a  particular 
day.  The  court  heard  evidence  offered  by 
the  plaintiffs,  and  Instructed  the  Jury  upon, 
the  issues  presented.  A  verdict  was  returned 
in  favor  of  the  plaintiffs  against  all  the  de- 
fendants. That  against  the  appellant  was 
for  $300  for  the  conversion  of  timber.  The 
Craven  Lumber  Company  alone  has  appealed. 

The  only  assignment  of  error  which  we 
deem  It  necessary  to  consider  is  that  wbich 
questions  the  sufficiency  of  the  evidence  to- 
sustaiu  the  verdict  Appellant's  liability  de- 
pends upon  whether  it  was  responsible  for 
damaging  the  security  held  by  the  appellees 
for  the  payment  of  the  vendor's  lien  notes- 
before  referred  to.  The  evidence  relied  up- 
on to  show  this  consisted  of  the  testimony, 
of  witnesses  who  stated  that  300,000  feet  of 
timber  had  been  cut  from  the  land  by  Hous- 
ton, the  original  vendee,  presumably  while 
he  owned  it  and  that  this  had  been  sawed 
into  lumber  and  some  of  it  delivered  to  the 
appellant  How  much  appellant  received  is 
not  shown.  Nor  was  it  proved  by  testimony 
which  we  regard  as  satisfactory  that  any 
of  the  lumber  ever  went  into  the  possession 
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of  tlie  appellant  However,  we  do  not  wish 
to  be  understood  as  here  holding  that,  even 
If  it  be  shown  that  some  or  all  of  the  lum- 
ber had  been  sold  to  appellant,  It  would  for 
that  reason  alone  be  liable  for  a  conversion. 
That  question  will  remain  open  till  present- 
ed upon  a  more  complete  record. 

As  It  is,  we  do  not  think  the  evidence  is 
sufficient  to  sustain  a  verdict  rendered 
aj^inst  the  appellant,  and  the  judgment  will 
be  reversed  and  the  cause  remanded. 


GALVESTON  TRIBUNE  v.  GUISTI  et  al.t 

(Coart  of  Civil  Appeals   of  Texas.     Jan.  12, 

1811.     Behearing  Denied  Feb.  2,  1911.) 

1.  LlBEI,   AKD    SI.AHDIB   (|    15*)— WOBDS   AC- 
TIONABLE. 

Unless  the  natural  and  reasonable  conclu- 
sion to  be  drawn  from  an  alleged  libelous  publi- 
cation considered  in  connection  with  the  cir- 
cumstances alleged  is  that  it  was  intended 
thereby  to  make  a  charge  against  or  a  state- 
ment concerning  the  person  mentioned  therein 
which  would  tend  to  mjure  his  reputation  and 
expose  him  to  public  hatred,  contempt,  ridicule, 
or  financial  injury,  tbe  publication  is  not  libel- 
ous under  Laws  1901.  c.  26.  deGning  libel, 
though  the  person  mentioned  may  bave  suffered 
injury  by  reason  thereof. 

[Bd.  Note.— For  other  cases,  see  I4bel  and 
Slander,  Cent  Dig.  H  1-8:   Dec.  Dig.  |  15.*] 

2.  LiBEI.   AND    SlaHOKB    ({    15*)— WOBDB    AC- 
TIONABLE. 

A  newspaper  article  reciting  that  a  barroom 
in  a  comer  grocery  near  a  medical  school  was 
in  operation,  that  a  young  woman,  tbe  daughter 
of  tbe  proprietor  and  his  assistant  in  the 
grocery  busmess,  was  found  l>ehind  the  bar, 
and  had  stated  that  sales  had  been  made  to 
students,  in  Tiolation  of  law,  but  that  the  sales 
were  made  without  knowing  that  the  buyers 
were  students,  and  stating  that  the  place  had 
been  complained  of,  and  that  it  was  understood 
that  students  inclined  to  patronize  such  places 
were  attracted  there  for  some  reason,  did  not 
justify  the  inference  that  it  was  intended  to 
impute  nnchastity  to  tbe  daughter,  nor  could 
the  publisher  have  reasonably  anticipated  that 
it  would  have  caused  the  daughter  to  lose  tbe 
respect  of  her  acquaintances,  nor  have  tended 
to  injure  her  reputation  and  expose  her  to 
public  hatred,  ridicule,  or  contempt  or  financial 
injniy,  and  hence  was  not  libelous. 

[Bd.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  |{  1-9 ;   Dec.  Dig.  {  15.*] 

3.  Libel  and  Slandeb  (I  97*)  —  Actions  — 
Q[visrnoti8  fob  Court— wjnuendoes. 

The  question  whether  an  innuendo  charged 
in  the  petition  in  an  action  for  libel  is  a  rea- 
sonable inference  from  the  statement  complain- 
ed of,  and  tbe  facts  alleged  in  connection  there- 
with, is  a  question  for  the  court,  and  unless 
such  question  can  be  decided  afiErmatively,  a 
general  demnrrer  to  the  petition  must  be  sus- 
tained. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {$  234-236;  Dec.  Dig.  { 
97.*] 

4.  LiBEI.    AND    SUilfDVH    ({    125*)  —  GENKKAI. 

VEBDior— SnntAi.  Damagkb. 

In  an  action  for  libel,  where  the  court 
chanted  t^at  if  the  jury  found  for  ulaintiff  on 
•  certain  claim,  they  could  award  her  general 
damages,  but  if  they  found  for  plaintiff  on  the 
claim  that  the  publication  charged  her  with 
want  of  chastity,  they  might  award  her  special 


damages,  and  suggested  forms  of  verdict  in  case 
both  general  andf  special  damages  should  be 
found,  and  in  case  only  general  damages  should 
be  found,  and  the  jury  used  the  form  of  ver- 
dict granting  plaintiff  only  general  damages,  the 
verdict  was,  In  effect,  a  finding  against  plaintiff 
on  the  claim  that  the  publication  charged  her 
with  uncbastity,  and,  where  not  complained  of, 
was  conclusive  against  the  right  to  recover  upon 
such  claim. 

[Ed.    Note. — For  other  cases,   see  Libel   and 
Slander,  Cent  Dig.  $  374 :  Dec.  Dig.  {  125.*] 
5.  Appeal  and  Ebbob  (|  1175*)— Disposition 

or  Cause  — Revebbal—Kendebino  £^nai. 

Judgment. 

Ordinarily,  when  the  Judgment  of  a  trial 
court  overruling  a  general  demurrer  to  a  peti- 
tion is  reversed,  the  appellate  court  should 
not  render  a  judgment  for  appellant,  but  such 
rule  does  not  apply  where  it  appears  that  it  is 
not  passible  to  so  amend  ad  to  state  a  cause  of 
action. 

[EU.  Note. — For  other  cases,  see  Appeal  and 
EhTor.  Gent  Dig.  tf  4573-4087;  Dec.  Dig.  i 
1175.*] 

Appeal  from  District  Court,  Galveeton 
County;   Clay  S.  Brlggs,  Judga 

Action  by  Fletrina  Guisti  and  others 
against  the  Galveston  Tribune.  Judgment 
for  plaintifTs,  and  defendant  appeals.  Re- 
versed and  rendered. 

Wm.  B.  Lockhart,  for  appellant.  Marsenc 
Johnson,  Geo.  G.  Clough,  Aubrey  Fuller,  and 
Elmo  Johnson,  for  appellees. 

PLEASANTS,  C.  J.  This  is  a  suit  to  re- 
cover damages  for  libel,  brought  by  tbe  ap- 
pellee Pietrlna  Gulsti  against  tbe  Galves- 
ton Tribune,  a  corporation,  engaged  in  the 
business  of  publishing  a  newspaper  in  the 
city  of  Galveston,  known  as  tbe  Galveston 
Tribune.  Before  the  trial  in  the  court  be- 
low the  plaintiff  intermarried  with  Amerigo 
CoUucci.  The  amended  petition  upon  which 
the  cause  was  tried,  and  in  which  the  hus- 
band joined  pro  forma,  alleged  that  the  de- 
fendant on  or  about  the  14th  day  of  Decem- 
ber, 1908,  through  its  newspaper,  tbe  Gal- 
veston Tribune,  a  daily  paper  having  a  large 
circulation  la  Galveston  county  and  through- 
out tbe  state  of  Texas,  falsely,  maliciously, 
recklessly,  and  wantonly  printed,  published, 
and  circulated  a  malicious,  slanderous  libel 
of  and  concerning  plaintiff,  Pietrlna  CoUuc- 
ci, who  was  on  said  date  an  unmarried 
woman  over  tbe  age  of  21  years  and  re- 
sided with  her  father,  T.  Gulsti,  In  tbe  city 
of  Galveston.  The  publication  alleged  to  be 
lil)elous  and  the  allegations  of  the  petition 
upon  which  plaintiffs  seek  recovery  are  as 
follows: 

"No  More  Liquor  Sold  to  Students. 

"As  Stated  in  the  Tribune  Friday  evening, 
one  of  tbe  first  licenses  issued  by  the  city 
since  August  Ist  for  the  conducting  of  a 
comer  grocery  saloon  within  the  residence 
section  prohibited  by  the  districting  ordi- 
nance was  to  T.  Gulsti,  to  sell  liquor  at  902 
Mechanic  street    One  of  tbe  main  objections 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Bcri«<i  &  Rep'r  Indexes 
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to  this  saloon  prerlons  to  the  passing  of  the 
ordinance  was  its  close  proximity  to  the 
State  Medical  College,  and  the  allegation 
that  the  proprietor  of  the  place  ylolated  the 
provisions  of  the  Baskln-McGregor  law  and 
the  conditions  of  his  bond  by  selling  liquor 
to  Btndents.  With  the  reopening  of  the  bar- 
room, the  complaints  to  the  dean  of  the  col- 
lege have  been  again  renewed,  and  a  per- 
sonal Investigation  of  the  place  by  a  repre- 
sentative of  this  paper  this  morning  reveal- 
ed the  following  facts:  The  place  is  open 
as  usual  for  business,  and,  when  the  report- 
er called,  liquor  was  being  sold  over  the  bar, 
together  with  lunch,  in  fact  at  the  time  a 
man  was  standing  at  the  bar  drinking  a 
bottle  of  porter  and  eating  a  sandwich.  The 
proprietor  of  the  place  was  not  present,  but 
a  young  woman  behind  the  bar,  in  answer 
to  the  question  as  to  whether  or  not  students 
were  patrons  of  the  place,  stated  in  an  ex- 
cited way  that  'She  was  going  to  tell  Dr. 
Carter  to  put  bells  around  the  necks  of  the 
students,  so  they  could  tell  who  they  were. 
When  we  ask  young  men  If  they  are  stud- 
ents, they  get  mad  and  tell  ns  that  it  is 
none  of  our  business.  We  can't  tell,  and 
we  are  here  to  do  business.'  Asked  if  there 
had  been  any  sales  to  students  since  the 
place  reopened,  she  admitted  that  there  had 
been,  and  that  it  took  place  on  Saturday 
morning.  Two  young  men  came  in  and 
asked  for  some  wine.  They  told  me  they 
were  not  students,  and  I  sold  them  what 
they  wanted;  then  after  they  had  drank 
it,  they  said  they  were  students  and  laughed.' 
On  the  door  leading  from  Ninth  street  into 
the  barroom  annex,  on  the  wall  facing  the 
door  and  behind  the  bar,  are  signs  printed 
by  hand  on  white  cardboard,  with  the  fol- 
lowing wording:  'No  Uquor  of  any  Kind 
Sold  Here  to  Students.'  The  young  woman 
pointed  to  these  signs  and  stated  that  they 
were  put  there  on  Saturday  evening  for  the 
students  to  read  themselves  when  they  came 
in.  Asked  if  she  was  not  familiar  with  the 
provisions  of  the  law  regulating  such  sales, 
and  that  dealers  are  supposed  to  know 
whether  customers  are  students  or  not,  she 
answered  'That  she  did  not  know  for  sure,' 
but  that  they  did  not  want  to  sell  to  stu- 
dents.' Bond  has  such  provision.  It  Is  set 
forth  In  all  liquor  dealers'  bonds,  among  oth- 
er things,  that  the  bond  Is  conditional  that 
the  principal,  agent,  or  employ^  will  not 
sell  or  permit  to  be  sold  or  given  away  any 
spirituous,  vinous  or  malt  liquors,  or  med- 
icated bitters  to  a  student  of  any  Institu- 
tion of  learning.  It  Is  also  stated  by  legal 
authorities  that  Ignorance  of  this  law  or  of 
the  fact  that  the  dealer  or  employ^  cannot 
tell  who  a  student  Is  does  not  In  any  manner 
excuse;  they  are  supposed  to  know  their 
customers,  and  In  case  of  doubt  to  take  the 
safe  course  and  refuse  to  sell.  The  place 
named  above  has  been  complained  of,  and 
It  is  understood  from  neighbors  that  the 


students  inclined  to  patronize  such  places 
are  attracted  there  for  some  reason.  On  two 
of  the  opposite  comers  are  located  comer 
groceries  which  formerly  had  bar  annexes, 
but  neither  of  them  have  as  yet  renewed 
their  licenses.  A  woman  In  charge  of  oae 
of  the  places  stated  this  morning  that  she 
did  not  intend  to  take  out  a  license^  as  she 
realised  that  the  time  was  short  when  the 
place  would  be  allowed  to  exist  and  she  was 
satisfied  to  continue  her  other  business  with- 
out beer." 

The  plaintiff  farther  alleged  that  the 
"young  woman"  referred  to  by  defendant  in 
the  article  above  quoted,  meant  and  was  by 
defendant  Intended  to  mean  the  plaintiff, 
Pietrina  CoUucd  (nte  Qoistl);  and  that  said 
article  is  wholly  false  and  ontrue,  and  la 
scandalous,  Ubelous  and  de&unatory. 

"Plaintiffs  further  alleged  that  said  false, 
slanderous,  libelous  statement  published  and 
circulated  by  defendant,  as  aforesaid,  on 
said  December  14,  190S,  was  read  by  a  great 
number  of  citizens  of  Galveston  county,  Tex- 
as, and  was  read  by  numbers  of  citizens  of 
the  state  of  Texas  residing  in  other  counties 
In  said  state,  to  the  sbame^  humiliation,  and 
dlstres  of  mind  and  injury,  to  the  reputa- 
tion of  the  plaintiff,  Pietrina  Gollucd  (nSe 
Onisti)  and  to  her  great  damage,  general 
and  special,  as  hereinafter  fully  set  out. 

"PUintlff  further  alleged  that  by  the  fol- 
lowing words  used  In  said  publication,  to 
wit.  The  proprietor  of  the  place  was  not 
present,  but  a  young  woman  behind  the  bar. 
In  answer  to  the  question  as  to  whether  or 
not  students  were  patrons  of  the  place^  stat- 
ed In  an  excited  way  that  "she  was  going 
to  tell  Dr.  Carter  to  put  bells  around  the 
necks  of  the  students,  so  they  could  tell 
who  they  were."  "When  we  ask  young  men 
If  they  are  students,  they  get  mad  and  teU 
us  that  It  Is  none  of  our  business.  We  can't 
tell,  and  we  are  here  for  business."  Asked 
If  there  had  been  any  sales  to  stodents  since 
the  place  reop^ied,  she  admitted  that  there 
had  been  and  that  It  took  place  on  Saturday 
morning.  "Two  young  men  came  In  and 
asked  for  some  wine.  They  told  me  they 
were  not  students,  and  I  sold  them  what 
they  wanted;  then  after  they  had  drank  it 
they  said  they  were  students  and  laughed." ' 
Defendant  meant  and  Intended  to  mean  and 
publish  that  the  plaintiff,  Pietrhia  CoUacd 
(u6e  Oulstl),  was  behind  the  bar,  meaning 
the  barroom;  and  that  defendant  meant  and 
Intended  to  mean  and  publish  that  said  plain- 
tiff was  offering  for  sale  and  selling  and 
had  sold  Intoxicating  liquor  In  a  barroom 
to  students  of  an  institution  of  learning-  in 
violation  of  law. 

"Plaintiff  further  alleged  that  the  publish- 
ed statement  of  defendant  that  she,  the  said 
Pietrina  Collucd  (nte  Oulstl),  was  a  bar* 
maid,  serving  and  selling  Intoxicating  liq- 
uors In  a  common  barroom,  caused  her  to 
lose  the  respect  and  esteem  of  her  neiglt- 


Digitized  by 


Google 


Texk) 


OAiiYESTOK  TBiBVTira  y.  oxnaii 


241 


bora  and  aequalntanoeB  tat  the  commnnlty 
In  which  ahe  lived,  and  that  the  published 
statement  of  defendant,  that  she,  said  plaln- 
tltr,  Pletrlna  CoUncd  (n£e  Gnisti)  was  aiding 
and  abetting  and  conniving  at  Tlolationa  of 
the  law  regulating  the  sale  of  intoxicating 
liquors  in  the  state  of  Texas,  Impeached  her 
Integrity,  and  caused  an  111  opinion  of  her 
in  the  community  In  which  she  lives,  and 
caused  her  to  sustain  damages  by  reason  of 
the  injury  to  her  reputation  as  a  woman  of 
integrity,  good  conduct  and  good  demeanor 
in  the  community  In  which  she  lives,  and 
caused  her  to  suffer  much  mental  anguish 
and  humiliation. 

"And  said  plaintiff,  Pletrlna  Collucd  (nte 
Gnlsti),  further  alleges  that  by  the  use  of 
the  following  false,  slanderous,  and  libelous 
words  in  said  published  statement,  to  wit. 
The  place  named  above  has  been  complained 
of,  and  it  is  understood  from  neighbors  that 
tlie  students  Inclined  to  patronize  such  plac- 
es are  attracted  there  for  some  reason;'  de- 
fendant meant,  as  an  addition  to  the  other 
matters  hereinbefore  quoted,  tliat  this  plain- 
tiff was  used  by  her  father  as  a  barmaid  in 
said  barroom  for  the  purpose  of  attracting 
medical  students  and  other  persons  there  for 
patronage;  and  meant  and  was  Intended  to 
mean  by  the  defendant  that  this  plaintiff 
was  a  person  of  loose  morals,  and  a  person 
addicted  to  lascivious  conduct,  and  that  she, 
this  plaintiff,  was  an  attraction  placed  in 
said  barroom  by  her  father  to  entice  and  at- 
tract said  medical  students  and  other  per- 
sons into  said  barroom,  and  that  said  pub- 
lished words  last  above  quoted  meant,  and 
were  by  defendant '  Intended  to  mean,  that 
this  plaintiff  was  an  unchaste  woman. 

"And  this  plaintiff,  Pletrlna  CoUuccl  (n6e 
Guistl),  alleges  that  by  reason  of  said  last- 
qnoted  false,  slanderous,  and  libelous  words 
of  and  concerning  her,  with  the  Imputations 
and  insinuations  of  defendant  'as  aforesaid, 
caused  her  to  sustain  special  injury  and 
damages  to  her  reputation  as  a  woman  of 
good  morals,  good  conduct,  good  propriety 
and  virtue,  and  caused  her  to  sufFer  much 
mental  pain,  agony,  distress  of  mind  and  hu- 
miliation, and  degraded  her  In  the  commu- 
nity in  which  she  lives. 

"And  plaintiffs  further  allege  that  the 
whole  of  said  libelous  article  tended  to  in- 
jure the  reputation  of  the  said  young  lady 
plaintiff,  and  thereby  exposed  her  to  public 
hatred,  contempt,  ridicule,  and  disgrace  in 
the  community  in  which  she  lives. 

"And  plaintiffs  further  allege  that  the 
whole  of  said  false,  scandalous,  and  libelous 
article  published  and  circulated  by  defend- 
ant, on  the  date  aforesaid,  did  bring  odium 
upon  the  plaintiff,  Pletrina  CoUuccl  (nte 
OnistI) ;  and  did  Induce  an  ill  opinion  of  her 
In  and  abont  the  community  in  which  she 
reaidea. 

"And  plaintiffs  further  allege  that  at  the 
ttne  of  said  libelous  publication  by  defend- 
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ant,  the  plaintiff,  whose  name  at  that  time 
was  Pletrlna  Ouiati,  was  a  lady  over  the 
age  of  21  years,  and  that  she  resided  at  the 
-home  of  her  father,  T.  Guistl,  and  assisted 
him  In  his  grocery  store,  but  not  in  tlie 
room  In  which  malt  liquors  were  by  her 
father  legally  sold;  and  that  said  plaintiff, 
Pletrlna,  was  the  only  young  woman  living 
or  employed  in  the  dwelling  and  store  of  her 
said  father,  all  of  which  defendant  and  the 
neighbon  and  acquaintances  of  said  plain- 
tiff then  and  there  well  knew,  and  the  de- 
fendant intended  to  and  did  Identify  and  re- 
fer to  her  as  the  young  woman  Ubelously  re- 
ferred to  In  said  publication. 

"Wherefore  plaintiffs  allege  that  defend- 
ant by  reason  of  the  publication  and  circu- 
lation of  said  false,  scandalous,  libelous,  slan- 
derous, and  defamatory  statement  and  state- 
ments of  and  concerning  said  Pletrlna  Col- 
lucd (n£e  Guistl),  did  cause  her  to  sustain 
great  damage  by  causing  her  to  suffer  great 
mental  pain  and  anguish,  and  shame,  hu- 
miliation, and  disgrace,  and  did  cause  her  to 
sustain  special  damages  and  injnry  to  her 
fair  name,  good  reputation,  and  Integrity,  to 
her  total  damage  twenty  thousand  dollars. 
Wherefore  plaintiffs  pray  as  in  their  orig- 
inal petition  filed  heretofore  that  defendant 
be  cited  to  appear  and  answer  this  petition ; 
and  that  on  final  trial  hereof,  plaintiff,  Plet- 
rlna CoUucd,  have  Judgment  against  defend- 
ant for  her  said  damages  in  said  total  sum 
of  twenty  thousand  ($20,000)  dollars,  for 
general  relief,  with  costs  of  suit." 

Defendant's  answer  contains  a  general  de- 
murrer and  general  denial,  and  also  special 
exceptions  and  pleas,  the  nature  of  which  it 
is  unnecessary  to  state.  The  trial  in  the 
court  below  with  a  Jury  resulted  in  a  ver- 
dict and  Judgment  in  favor  of  plaintiffs  for 
the  sum  of  $6,000. 

Appellant's  first  assignment  of  error  com" 
plains  of  the  Judgment  of  the  trial  court 
overruling  the  general  demurrer  to  the  peti- 
tion. The  proposition  advanced  under  this 
assignment  is,  in  substance,  that  the  words 
used  in  the  publication  complained  of  are  not 
libelous  per  se,  and  the  facts  alleged,  con- 
sidered in  connection  with  the  language  of 
the  publication,  are  not  sufllcient  to  Justify 
or  support  the  Innuendoes  charged  in  the 
petition.  An  act  of  the  Legislature  of  this 
state  passed  in  1901  (Acta  1901,  p.  30)  de- 
fines a  libel  as  follows:  "A  libel  is  a  defama- 
tion expressed  in  printing  or  writing,  or  by 
sign  or  pictures,  or  drawings,  tending  to 
blacken  the  memory  of  the  dead,  or  tend- 
ing to  injure  the  reputation  of  one  who  is 
alive,  and  thereby  expose  him  to  public 
hatred,  contempt  or  ridicule,  or  financial 
Injury,  or  to  Impeach  the  honesty.  Integrity 
or  virtue  or  reputation  of  any  one,  and 
thereby  expose  such  person  to  public  hatred, 
ridicule,  or  financial  injury," 

This  statute  does  not  enlarge  the  common- 
law  definition  of  libel  as  previously  under- 
stood and  declared  by  our  courts,  and  manl- 
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feetly  its  parpoee:  was  only  to  flz  certainly 
and  clearly  by.  statute  a  definition  which 
might  not  be  changed .  or  modified  by  the 
courts,  to  meet  the  supposed  Justice  of  a 
particular  case;  Unless  the  language  of  the 
publication  upon  wbidi  the  libel  Is  predi- 
cated, taken  in  connection  with  the  facts  and 
circumstances  alleged  by  the  complainant, 
are  reasonably  calculated  to  produce  the 
results  stated  In  the  statute,  viz.,  "to  bladt- 
en  the  memory  of  the  dead,"  or  "to  injure  the 
reputation  of  one  who  is  allre,  and  thereby 
expose  blm  to  public  hatred,  contempt,  or 
ridicule  or  financial  injury,  or  to  Impeach  the 
honesty,  integrity,  or  virtue  or  reputation  of 
any  one,  and  thereby  expose  such  person  to 
public  hatred,  ridicule  or  financial  injury," 
no  libel  is  shown..  Tested  by  this  statute, 
we  cannot  see  anything  In  the  language  of 
the  publication  considered  in  itself,  or  when 
taken  in  connection  with  the  facts  or  cir- 
cumstances alleged  in  the  petition,  which 
could  reasonably  cause  any  injury  to  Mrs. 
CoUucci.  If  this  is  true,  the  fact  that  she 
did  suffer  injury  as  claimed  by  her  by  reason 
of  said  publication  would  not  make  the  ap- 
pellant liable  therefor.  The  principle  that 
one  riiall  only  be  held  accountable  for  such 
natural  and  probable  consequences  of  his 
acts  or  omissions  as  he-  might  reasonably 
have  anticipated  is  sound  in  law  and  in 
morals,  and  is  .firmly  fixed  In  the  decisions  of 
the  courts,  of  this  state.  This  principle  has 
been  uniformly  recognized  and  applied  in 
determining  the  question  of  whether  a  pub- 
lication complained  of  as  libelous  will  sup- 
port such  charge. 

In  the  case  of  Bdo  &  Co.  v.  Smith,  91  Tex. 
225,  42  S.  W.  850,  it  is  held  that  in  deter- 
mining this  question  the  whole  publication 
must  be  considered,  and  the  question  Is  what 
effect  the  publication  would  have  upon  the 
mind  of  the  ordinary  reader.  This  Is  but  an- 
other way  of  saying  that  unless  the  natural 
and  reasonable  conclusion  to  be  drawn  from 
the  language  of  the  publication,  considered 
in  connection  with  the  facts  and  circum- 
stances alleged  in  the  petition,  is  that  it  was 
Intended  thereby  to  make  a  charge  against, 
or  a  statement  concerning,  the  person  men- 
tioned therein,  which  would  tend  to  injure 
his  reputation  and  expose  him  to  public  con- 
tempt, hatred,  ridicule  or  financial  injury,  the 
publication  Is  not  libelous. 

The  petition  alleges  that  the  complainant 
"resided  at  the  home  of  her  father,  T.  GuistI, 
and  assisted  him  in  his  grocery  store,  but 
not  in  the  room  in  which  malt  liquors  were 
by  her  father  legally  sold,  and  that  said 
plalntur,  Pletrlna,  was  the  only  young  wo- 
man living  or  employed  in  the  dwelling  or 
store  of  her  father."  The  comer  grocery 
with  the  barroom  annex  in  which  malt  liq- 
uors were  sold  was  legally  conducted  by 
plaintiff's  father,  and  she  lived  with  blm 
at  that  place,  and  was  his  assistant  in  carry- 
ing On  the  grocery  business.  Under  these 
circumstances  It  could  not  have  been  rea- 


sonably anticipated  by  the  defendant  that 
the  publication  of  a. statement  that  the  plain- 
tiff sold  beer  in  her  father's  annex  to  bis 
grocery  business  where  he  was  lawfully  en- 
gaged in  the  business  of  selling  malt  liq- 
uor "would  cause  plaintiff  to  lose  the  respect 
and  esteem  of  her  neighbors  and  acquaint- 
ances in  the  community  in  which  she  lived" 
or  would  tend  to  Injure  her  r^utation  and 
thereby  expose  her  "to  public  hatred,  con- 
tempt, or  ridicule  or  financial  injury."  xbe 
statement  that  she  had  admitted  making  a 
sale  to  students  of  the  University  does  not 
charge  her  with  a  crime,  and  wlien  the  pub- 
lication further  shows  tiiat  she  did  this  In- 
nocently, without  knowing  that  she  was  sell- 
ing to  students,  and  that  she  did  not  intend 
or  desire  to  sell  to  students,  but  was  imposed 
on  In  the  matter,  such  publication  does  not 
support  the  Innuendo  that. the  complainant 
was  thereby  charged  with  "aiding  and  abet- 
ting and  conniving  at  violation  of  the  law 
regulating  the  sale  of  intoxicating  liquor." 
No  ordinary  reader  would  place  such  con- 
struction upon  the  publication,  but  on  the 
contrary  the  publication  as  a  whole  shows 
that  she  and  her  father  Intended  and  were 
trying  to  conduct  the  business  in  accord- 
ance with  the  requirements  of  bis  liquor 
dealer's  bond. 

No  facts  are  alleged  which  would  Justify 
the  innuendo  charged  in  the  petition  that 
by  the  statement  In  the  publication,  "The 
place  named  above  has  been  complained  of, 
and  It  is  understood  from  neighbors  that  stu- 
dents inclined  to  patronize  such  places  are 
attracted  there  for  some  reason,"  defendant 
intended  to  reflect  upon  the  virtue  and  chas- 
tity of  the  complainant  Such  an  Inference 
from  thia  language  is  wholly  imreasonable. 
It  is  inconceivable  that  a  young  woman 
whose  reputation  for  virtue  and  chastity  is 
above  reproach  as  plaintiff's  must  be  pre- 
sumed to  be,  could  have  that  reputation  in- 
jured by  the  statement  above  quoted  used  in 
the  connection  In  which  it.  appears  in  the 
publication.  It  is  perfectly  apparent  from 
tbe  publication  that  the  complaint  against 
the  house  mentioned  In  the  statement  was 
that  students  of  the  University  obtained  liq- 
uor there,  and  the  most'  reasonable  and  nat- 
ural Inference  from  the  remainder  of  the 
statement  is  that  students  who  were  Inclin- 
ed to  patronize  places  where  liquor  was 
served  were  attracted  to  this  place  either  be- 
cause they  could  mo^e  easily  obtain  liquor 
there,  or  were  treated  with  more  considera- 
tion and  given  more  attention  and  better 
service  than  at  other  places  of  this  kind. 
To  impute  to  this  statement  a  meaning  so  at 
variance  with  the  ordinary  meaning  of  the 
words  used  when  there  Is  nothing  in  the 
circumstances  and  facts  shown  In  the  peti- 
tion which  tends  In  the  least  to  Indicate 
that  tbe  statement  was  Intended  to  charge 
the  plaintiff  with  a  want  of  chastity  or  to 
intimate  any  doubt  of  her  virtue  is  a  wroug 
to  both  plaintiff  and  defendant"  No  greater 
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oatrage  can  be  perpetrated  npon  a  ylrtuous 
woman  than  an  imputation  of  her  chastity, 
and  defendant  should  not  be  held  guilty  of 
this  oatrage  when  the  statement  made  by  It, 
considered  in  the  connection  with  the  facts 
and  circumstances  under  which  it  was  made, 
cannot  be  reasonably  construed  as  a  reflec- 
tion npon  plaintUTs  chastity.  The  question 
ts  not  what  construction  the  witnesses  in  the 
case  may  put  upon  the  statement,  but  what 
is  its  reasonable  and  natural  meaning  in 
view  of  the  facts  and  circumstances  under 
which  it  was  made  as  alleged  in  the  petition. 
The  statement  may  be  ambiguous  in  the 
sense  that  the  attraction  referred  to  1b  not 
pointed  out,  but  this  ambiguity  will  not  sup- 
port an  Innuendo  that  is  not  a  reasonable  and 
natural  inference  from  the  words  used,  con- 
sidered In  connection  with  the  facta  shown. 
Suppose  the  innuendo  charged  in  this  case 
was  tliat  gambling  was  carried  on  at  plaln- 
tUTs  place  of  business,  and  no  facts  or  cir- 
cumstances were  alleged  which  would  make 
It  reasonably  probable  that  the  statement 
would  be  so  understood  by  the  ordinary  read- 
er. Can  there  be  any  doubt  that  in  such 
case  the  statement  should  be  held  InsufB- 
cient  to  support  the  innuendo?  We  think  it 
Just  as  clear  that  this  statement  does  not 
support  the  innuendo  that  plaintiff  was  un- 
chaste. The  fact  that  the  publication  com- 
plained of  will  justify  two  or  more  reason- 
able Inferences  does  not  authorize  an  unna- 
tural and  unreasonable  inference  to  be  drawn 
therefrom.  The  question  of  whether  the  In- 
nuaido  charged  in  the  petition  is  a  reason- 
able Inference  from  the  statement  complain- 
ed of  and  the  facts  alleged  in  connection 
therewith  Is  a  question  for  the  court,  and  un- 
less this  question  can  be  decided  afflrmative- 
ly  a  general  demurrer  to  the  petition  should 
be  sustained.  Harris  t.  Santa  Townsite  Co., 
125  S.  W.  77 ;  13  Bnc.  PI.  &  Pr.  54 ;  25  Cyc. 
546,  and  cases  there  cited.  The  power  of 
newspapers  in  advancing  and  conserving  the 
moral  and  material  welfare  of  the  communi- 
ties in  which  they  are  published  and  circulat- 
ed is  great,  and  so  is  their  iwwer  to  cause  ir- 
reparable injury  to  the  Individual  citizen  by 
the  intuitional  or  careless  publication  of 
false  statements  affecting  his  personal  char- 
acter or  private  business.  They  should  be 
held  to  strict  responsibility  for  injury  caus- 
ed by  false  publications  appearing  in  their 
columns,  bnt  are  not  liable  for  damages  caus- 
ed by  an  unwarranted  and  unreasonable  con- 
Btmction  of  language  used  by  them  when 
there  is  nothing  in  facts  shown  to  Justify  the 
conclusion  that  such  construction  was  intend- 
ed by  the  writer  or  would  be  given  the  lan- 
guage used  by  the  ordinary  reader.  It  fol- 
lows from  what  we  have  said  that  the  trial 
court  should  have  sustained  the  general  de- 
murrer. 


The  trial  court  instructed  the  Jury  in  sub- 
stance that  if  they  found  for  the  plaintilT  on 
the  claim  that  the  publication  charged  plain- 
tiff, Pietrina  Colluccl,  with  being  a  common 
barmaid,  and  with  aiding,  abetting,  and  con- 
niving at  violations  of  the  law  regulating  the 
sale  of  liquor  they  should  award  plaintiffs 
general  damages,  but  if  they  found  for  plain- 
tiffs on  the  claim  that  the  publication  charg- 
ed said  plaintiff  with  a  want  of  chastity  they 
might  award  plaintiff  special  damages;  and 
further  instructed  them: 

"(12)  If  you  should  find  for  the  plaintiff, 
the  form  of  your  verdict,  should  you  find 
for  both  general  and  special  damages,  may 
be  substantially  as  follows:  'We,  the  Jury, 
find  for  the  plaintiff  in  the  sum' of  | — : —  as 
general  damages,  and  f  as  special  dam- 

ages.' 

"If  you  should  find  for  the  plaintiff  general 
damages  only,  the  form  of  your  verdict  may 
be'  substantially  as  follows:    'We,  the  Jury, 

find  for  the  plaintiff  in  the  sum  of  | 

as  general  damages.' 

"If  you  find  for  the  plaintiff  for  special 
damages  only,  the  form  of  your  verdict  may 
be  substantially  as  follows:   'We,  the  jury, 

find  for  the  plaintiff  for  $ as  special 

damages.'  Filling  in  the  blank  space  in  each 
instance  with  such  sum,  if  any,  which  you 
may  believe  plaintiff  entitled  to  recover,  if 
anything."  > 

The  verdict  returned  by  the  Jury  is  as 
follows:  "We,  the  Jury,  find  for  the  plain- 
tiffs in  the  sum  of  $5,000.00  aa  general  dam- 


Tbe  effect  of  this  verdict  under  the  cliarge 
given  by  the  court  is  a  finding  against  plain- 
tiffs on  the  claim  that  the  publication  charg- 
ed Mrs.  Collucei  with  nncbastlty.  This  find- 
ing is  not  complained  of  by  appellees,  and 
is  conclusive  against  their  right  to  recov- 
er upon  this  claim.  Ordinarily,  when  the 
Judgment  of  a  trial  court  overruling  a  gen- 
eral demurrer  to  a  petition  is  reversed,  the 
appellate  court  should  not  render  a  Judg- 
ment in  favor  of  the  appellant  because  the 
plaintiff  In  such  case  by  an.  erroneous  ruling 
of  the  trial  court  ought  not  to  be  deprived 
of  his  right  to  amend  his  ipetltion.  The  rule, 
however,  should  not  be  followed  when  it  ap- 
pears, as  in  this  case,  that  it  is  not  i>os8lble 
to  so  amend  as  to  state  a  cause  of  action. 

We  do  not  think  a  charge  of  libel  can  be 
predicated  upon  the  publication  complained 
of  in  view  of  the  undisputed  facts  pleaded 
and  proven  by  the  plaintiff  in  r^ard  to  the 
first  innuendo  charged  in  the  petition  and  the 
verdict  of  the  Jury  upon  the  second. 

We  are  of  the  opinion  that  the  Judgment 
of  the  court  below  should  be  reversed  and 
Judgment  here  rendered  for  the  appellant, 
and  It  is  so  ordered. 

Reversed  and  rendered. 
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C50NR0Y  et  al.  v.  SHABMAN  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    Jan.  5, 
1911.    Relieailng  Denied  Feb.  2,  1911.) 

1.  E3VIOEN0E  (j  273*)  —  Declarations  —  By 
Persons  in  Possession  as  to  Ownership. 

In  trespass  to  tir  title,  in  whicli  plaintiff 
claimed  under  a  deed  from  tier  grandfather,  and 
defendant  claimed  under  a  deed  from  the  tat- 
ter's wife,  defendant's  mother,  the  evidence 
showed  that  the  land  of  which  that  claimed  was 
a  part  was  conveyed  to  defendant's  mother  in 
1874,  the  deed  not  showing  on  its  face  that  it 
was  conveyed  as  separate  property.  A  son  of 
the  mother  testified  tliat  he  lived  near  her  for  a 
number  of  years,  during  which  time  she  claimed 
exclusive  ownership  of  the  land,  and  bad  told 
him  that  she  owned  a  negro,  which  her  husband 
traded  for  the  land,  and  had  the  land  deeded 
to  her  to  compensate  her  for  the  negro.  An- 
other witness  testified  that  some  time  in  the 
70's  he  had  a  conversation  with  the  oldest  child 
of  defendant's  mother,  who  is  now  dead,  and 
that  such  son  said  that  the  land  was  his  moth- 
er's, but  did  not  say  why.  The  statement  by 
defendant's  mother  as  to  her  ownership  was  not 
disputed  at  the  time,  and  she  openly  asserted 
ownership,  and  sold  part  of  the  land  during 
her  lifetime,  without  any  subsequent  claim  by 
any  of  the  children.  The  transactions  testified 
to  by  such  witnesses  occurred  more  than  60 
years  before  suit  was  brought  and  the  parties 
thereto  had  long  been  dead.  Held,  that  tne  tes- 
timony as  to  the  declarations  of  defendant's 
mother  as  to  her  ownership  of  the  land,  and 
bow  she  became  the  owner,  was  properly  admit- 
ted, and  was  not  objectionable  as  hearsay,  and 
because  made  without  the  presence  of  plaintiffs 
or  their  privies  in  title;  it  being  impossible  to 
secure  better  evidence  on  the  question  in  view 
of  the  long  lapse  of  time. 

[Ed.  Note.— For  orther  cases,  see  S<vidence. 
Cent.  Dig.  ||  1108-1120;   Dec.  Dig.  I  273.*] 

2.  Appeal  and  Fbxob  (|  1060*)— Haricless 
Ebbor  —  Adicission  of  E}vidence  —  Facts 
Otherwise  Proven. 

Any  error  in  admitting  evidence  is  not  re- 
versible wh'ere  similar  evidence*  of  the  salne  fact 
was  admitted  without  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |{  4163-4160:  I>ec.  Dig.  | 
1050.*] 

8.  HtrSBAND    AND    WlTE    (|     133*)— SEPARATE 

Estate— Sufficiency  of  Evidence. 

.  Evidence  in  trespass  to  try  title  in  which 
defendant  claimed  under  a  deed  from  his  moth- 
er, held  to  show  that  his  mother  owned  the 
property  as  her  separate  estate. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  fS  487-494;  Dec.  Dig.  i 
133.*] 

4.  Appeal  and  Error  (g  1028*)— Harmless 
EIrror— Affectino  Party  Not  Entttled  to 
Succeed. 

Where,  imder  the  undispated  evidence,  the 

jury  could  have  rendered  a   verdict  only   for 

defendant,  any   error  committed  at  trial   was 

harmless  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4034;   Dec  Dig.  f  1028.*] 

Error  from  District  Court,  Harris  Coun- 
ty; Charles  E.  Ashe,  Judge. 

Action  by  Henry  Conroy  and  others 
against  Joseph  K.  Sbarman  and  others. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 


S.  H.  Brashear,  T.  W.  Lockett,  and  J.  A. 
Camp,  for  plaintiffs  In  error.  E.  I.  Ken- 
drick,  Hntcheson  &  Hutcbeson,  Ira  P.  Jones, 
A.  R.  ft  W.  P.  Hamblen,  J.  E.  Walton,  and 
Ouy  Graham,  for  defendants  In  error. 

PLEASANTS,  C.  J.  This  Is  an  action  of 
trespass  to  try  title  brought  by  plaintiff^ 
In  error  against  defendants  In  error  to  re- 
cover title  and  possession  of  an  undivided 
one-half  Interest  In  two  tracts  of  land  of 
76V^  acres  each,  parts  of  a  tract  of  334 
acres  situated  in  Harris  county.  The  plain- 
tiffs claim  by  inheritance  under  Jesse  R. 
Sharman  and  the  defendants  claim  by  par- 
chase  under  Harriet  Caroline  Sharman. 

The  land  was  conveyed  to  Harriet  Caroline 
Sharman  by  R.  D.  Westcott  on  August  12, 
1854.  At  the  time  this  conveyance  was  made 
Harriet  Caroline  Sharman  was  the  wife  of 
Jesse  S.  iSbarman.  The  deed  does  not  In  apt 
words  convey  the  land  to  the  wife  as  her 
separate  property  to  be  held  for  her  sole  use 
and  benefit,  nor  does  it  recite  that  the  con- 
sideration for  the  conveyance  was  her  aep- 
arate  property  or  funds.  Jesse  S.  Sharman 
died  In  1867,  and  Harriet  Caroline  Sharman 
In  1885.  The  plaintiffs  are  chlldrm  of  two 
of  the  daughters  of  said  Jesse  S.  Sharman, 
and  Harriet  Caroline  Sharman.  The  defend- 
ant Joseph  R.  Sharman  dalms  under  deed 
from  his  mother,  the  said  Harriet  Caroline 
Sharman,  executed  In  1881,  and  the  other 
defendants,  who  are  numerous  and  need  not 
be  named,  under  deeds  from  Joseph  R.  Shar- 
man. In  addition  to  pleas  of  not  guilty,  all 
of  the  defendants,  save  two  who  filed  dis- 
claimers, pleaded  the  limitations  of  S,  5,  and 
10  years.  The  cause  was  tried  with  a  Jury, 
and  a  verdict  and  Judgment  were  rendered 
in  favor  of  defendants.  The  Jury  were  in- 
structed to  return  a  verdict  In  favor  of  some 
of  the  defendants  on  their  pleas  of  limita- 
tion, and  as  to  the  other  defendants  the 
cause  was  submitted  upon  special  issues.  In 
response  to  questions  propounded  to  them  by 
the  charge  the  jury  found  that  the  consider- 
ation given  for  the  conveyance  from  West- 
cott to  Mrs.  Sharman  was  her  separate  prop- 
erty, and  that  the  deed  was  made  to  Mrs. 
Sharman  at  the  request  of  her  husband,  and 
with  the  intention  on  his  part  to  have  the 
land  conveyed  to  her  as  her  separate  prop- 
erty. 

Upon  these  issues  the  record  discloses  the 
following  facts:  Jesse  Sharman,  who  died 
in  1867,  left  nine  surviving  childroi,  and 
these  children,  with  one  or  two  exceptions, 
lived  on  or  near  the  property  in  question  un- 
til after  the  death  of  Mrs.  Sharman  In 
1885,  and  none  of  them  ever  questioned  the 
claim  of  their  mother  to  the  sole  ownership 
of  the  land  In  controversy  which  she  con- 
tinuously asserted  until  she  sold  it  to  de- 
fendant Joseph  R.  Sharman  In  1881.  All  of 
the   children   living  at  the  time  this  suit 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  Mo.  Series  *  Rap'r  Indexes 

t  Writ  of  error  dented  by  Supreme  Court. 
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was  brongltt  In  October,  1907,  refased  to 
Join  tbereln,  and  ttae  plaintlffB  In  the  snit 
are  tbe  cbildren  of  Nancy  Shannan,  who 
first  married  CSonroy  and  then  Darts,  and 
Eliza  81iarman,wbo  married  Steptaanee,  both 
of  whom  were  daughters  of  Jesse  and  Har- 
riet Sharman.  Mrs.  St^hanes  died  In  1872 
and  Mrs.  Davis  In  1895,  and  neither  of  them 
la  shown  to  have  ever  asserted  any  claim 
to  the  land.  During  Mrs.  Sharman's  life- 
time she  openly  and  notoriously  asserted  ex- 
clusive ownership  of  the  land,  and  this 
claim,  so  far  as  tbe  record  shows,  was  rec- 
ognised and  acgnlesced  In  by  all  of  tbe  nine 
children  of  herself  and  Jesse  Sharman. 

Jesse  Sharman,  the  oldest  living  son  of 
Jesse  8.  and  Harriet  Caroline  Sharman,  who 
was  a  witness  for  plaintifTs,  testified  that 
be  was  bom  tn  Harris  county  in  1890,  and 
lived  with  his  father  and  mother  on  tbe  old 
Sharman  place  nntU  abont  a  year  after  the 
death  of  his  father,  which  occurred  in  1867, 
»nd  from  that  time  on  nntil  her  death  in  1885 
he  lived  within  one  and  one-half  miles  of  bis 
mother.  Dnrlng  all  of  this  time  his  mother 
claimed  ezclnsive  ownership  of  the  land  in 
controversy.  His  mother  told  him  that  she 
owned  a  negro  woman  which  his  father 
sold,  and  to  compensate  her  therefor  gave 
her  a  negro  man,  and  he  afterwards  gave 
the  negro  man  for  the  land,  "and,  to  make 
her  even  for  the  negro  he  had  sold,  had  the 
land  deeded  to  her." 

Gld  Westcott,  wbo  married  one  of  the 
danshters  of  Jesse  S.  and  Harriet  Caroline 
Sharman,  testified  that  some  time  in  the  70*8 
when  another  of  Mrs.  Sharman's  sons-in-law, 
a  Mr.  Talley,  talked  about  bringing  a  suit 
for  an  Interest  in  the  land  he  (witness)  had 
a  conversation  In  regard  to  tbe  land  with 
Tom  Sharman,  who  was  the  oldest  child  of 
Mr.  and  Mrs.  Sharman  and  who  Is  now 
dead.  This  testimony  Is  as  follows:  "I  have 
talked  with  Tom  Sharman  about  this  mat- 
ter. At  the  time  when  this  matter  came  up 
abont  suing  the  mother,  in  the  70'b,  Tom 
SJuurman  bad  a  conversation  with  me  about 
it.  I  do  not  know  when  Tom  Shannan  was 
bom ;  he  was  an  older  man  that  I  was ;  he 
was  not  living  with  his  mother  at  tbe  time ; 
be  was  married  then.  Before  he  married  he 
did  live  with  his  mother  and  father,  and 
was  living  with  them  at  the  time  this  slave 
transaction  occurred.  At  the  time  of  this 
slave  transaction  he  was  over  14  years  old, 
and  lived  with  his  father  and  mother  until 
he  married  in  the  60'b.  He  Uved  with  his 
father  antll  he  died,  and  lived  with  his 
mother  nntil  he  married.  Tom  Sharman 
said  It  was  his  mother's  property."  On 
cross-examination  by  the  plaintifTs,  Old  West- 
cott furthw  testified :  "It  was  T.  J.  Sharman 
that  said  tbe  property  was  bis  mother's. 
He  did  not  say  why  it  was;  be  didn't  say 
who  paid  for  It;  he  said  that  was  his  moth- 
er'a  property.  I  don't  know  whether  It  was 
his  Idea  or  whether  he  knew  it  positively. 
He  said  If  was  his  mother's  property,  and 


that  he  was  opposed  at  Mr.  Talley  (referring 
to  the  projected  suit),  and  got  vexed  at  it" 

B.  T.  Sykes  testified  as  follows:  "I  had 
a  conversation  with  Tom  Sharman  when  I 
was  buying  from  the  old  lady.  At  the  time 
I  talked  with  him,  before  I  bought  from  the 
old  lady,  as  to  what  he  said  about  his  haV' 
ing  a  claim  to  the  land.  He  didn't  have  any, 
and  be  said  It  was  his  mother's  property. 
I  did  know  Mrs.  Conroy  (referring  to  the 
deceased  mother  of  the  plalntUfs)  In  her  life- 
time, and  I  talked  in  regard  to  me,  Tom  and 
her,  and  she  said  her  mother  bought  It,  but 
her  father  was  as  much  Interested  as  she 
was,  and  she  said  her  mother's  money  paid 
for  It  She  told  me  her  mother's  money 
paid  for  it" 

H.  0.  Sapp  teetlfled:  "That  the  oldest  son 
of  Mrs.  Sharman,  Tom  Sharman,  sold  him  a 
piece  of  land  that  he  bad  gotten  from  his 
mother,  and  that  said  Tom  Sharman  told 
him  that  the  title  of  this  land  was  vested 
In  his  mother;  that  she  had  a  perfect  right 
to  sell  it  to  whom  she  pleased,  and  he  said 
It  was  her  Individual  proper^.  He  lived 
with  his  father  and  mother  daring  his  life 
up  to  his  death." 

Joe  Sharman  testified:  "Mrs.  Conroy's 
husband  died  either  just  before  or  Just  after 
my  father  died.  She  is  the  mother  of  tbe 
Conroy  plaintifTs,  and  she  died  March  SI, 
1895.  Mrs.  Stephanes  died  March  27,  1872. 
She  Is  the  mother  of  the  other  set  of  plain- 
tiffs in  the  suit" 

Prior  to  her  sale  of  the  two  tracts  of  76^- 
acres  each  to  her  son,  Joseph  B.  Sharman, 
Mrs.  Sharman  had  sold  to  various  parties 
other  portions  of  the  854-acre  tract  These 
conveyances  were  made  with  the  knowledge 
of  her  children,  and  her  right  to  make  these 
sales  does  not  appear  to  have  heea.  question- 
ed by  any  of  them,  and  the  title  of  the 'pur- 
chasers from  her  and  from  Joseph  R.  Shar- 
man appears  to  have  been  recognized  by  all 
of  the  heirs  of  Jesse  S.  Sharman,  at  least 
to  the  extent  that  no  objection  la  ^own  to 
have  been  made  by  any  of  them  to  the  po8> 
session  of  said  purchasers,  and  no  effort  to 
recover  any  part  of  the  land  until  this  suit 
was  brought 

In  addition  to  the  portions  of  their  testi- 
mony before  set  out,  the  witnesses  Sykes, 
Sapp,  Westcott,  and  Joseph  Sharman  each 
testified  to  statements  made  by  Mrs.  Shar- 
man in  regard  to  the  consideration  paid  for 
the  land,  and  tbe  execution  of  the  deed  to 
her,  which  were  In  substance  the  same  as  the 
statements  testified  to  by  the  witness  Jesse 
Sharman  before  set  out  This  testimony  of 
tbe  witnesses  Sykes,  Sapp,  Westcott  and 
Joseph  Sharman  was  objected  to  by  the 
defendants  on  tbe  ground  that  said  state- 
ments and  declarations  of  Mrs.  Sharman 
were  "self-serving,  hearsay,  and  immaterial," 
were  made  privately  and  were  not  notorious; 
and  "that  none  of  the  plaintiffs  or  their  an- 
cestors, or  these  in  privity  with  th^o,  were 
present,  or  given  a  chance  to  deny  the  state- 
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ment,  and  such  atatement  was  never  repeat- 
ed to  them,  or  in  tbelr  presence,  and  the 
statements  called  for  were  long  after  the 
acquisition  of  the  property  which  is  pre- 
sumed to  be  community  property,  and  long 
after  the  death  of  Mrs.  Sharman's  husband." 
These  objections  were  overruled  by  the  court, 
and  this  ruling  is  cranplained  of  under  the 
first,  second,  third,  and  fourth  assignments 
of  error. 

We  do  not  think  the  court  erred  In  this 
ruling.  The  testimony  was  not  offered  nor 
admitted  as  evidence  in  itself  of  the  title  of 
Mrs.  Sbarman,  but  to  show  the  circumstances 
of  her  claim  and  its  character,  and  we  think 
when  .taken  in  connection  with  the  other 
circumstances  shown  by  the  evidence,  such 
as  the  long  continuance  of  her  claim,  her 
open  assertion  and  exercise  of  acts  of  ex- 
clusive ownership,  evidenced  by  repeated 
sales  of  portions  of  the  land,  and  the  non- 
claim  of  the  heirs  of  Jesse  Sharman  who 
knew  of  these  sales  and  assertions  of  sole 
ownership  by  her,  these  statements  could  be 
properly  considered  by  the  Jury  in  determin- 
ing the  question  of  whether  the  land  was  in 
fact  deeded  to  her  with  the  consent  of  the 
husband  and  with  the  intention  to  make  it 
her  separate  property.  The  parties  to  the 
transaction,  which  occurred  more  than  50 
years  before  this  suit  was  brought,  are  long 
since  dead,  and  the  statements  of  Mrs.  Shar- 
man as  to  the  character  of  her  claim  and  the 
facts  upon  which  it  was  based,  repeatedly 
'made  when  she  was  In  possession  of  the  land, 
do  not  appear  to  have  been  questioned  by 
those  whose  Interest  would  have  prompted 
tbelr  denial  if  the  statements  were  not  true, 
and  who  Imew  of  said  statements,  and  were 
then  probably  In  a  position  to  show  their 
f&Isity,  if  they  were  false,  are  circumstances 
which  are  logically  relevant  and  important 
in  determining  the  question  of  whether  the 
property  was  Intended  to  be  conveyed  to 
Mrs.  Sharman  as  her  separate  property,  and 
should  not,  after  this  lapse  of  time  when 
better  evidence  cannot  be  procured,  be  re- 
jected as  hearsay  and  self-serving.  Brewer 
V.  Cochran,  46  Tex.  Civ.  App.  179,  90  S.  W. 
1033 ;  Frugla  v.  Trueheart,  48  Tex.  CW.  App. 
518,  106  S.  W.  741. 

if  this  conclusion  Is  not  sound  the  assign- 
ments cannot  be  sustained,  because  other  un- 
disputed evidence  to  the  same  effect  as  that 
complained  of  by  the  assignments  was  ad- 
mitted without  objection.  The  testimony  of 
Jesse  Sharman,  before  set  out,  which  was 
admitted  without  objection,  contains  in  detail 
the  same  statements  of  Mrs.  Sharman  as  to 
her  claim  to  the  land,  and  the  facts  upon 
which  it  was  based  as  the  evidence  objected 
to  under  these  assignments.  Having  permit- 
ted the  testimony  of  Jesse  Sbarman  to  go  to 
the  Jury  without  objection,  plaintiffs  will  not 
be  heard  to  complain  that  other  testimony, 
showing  the  same  facts,  was  admitted  over 


their  objection.  Hammon  ▼.  Decker,  46  Tex. 
Civ.  App.  232,  102  S.  W.  454;  Rice  v.  Dew- 
berry, 93  S.  W.  735. 

If,  however,  all  of  the  testimony  complain- 
ed of  under  these  assignments  should  be  ex- 
cluded, upon  the  other  undisputed  evidence 
which  we  have  before  set  out  no  other  ver- 
dict than  one  in  favor  of  defendants  npon 
the  issue  of  title  in  Mrs.  Sharman  could  have 
been  properly  rendered. 

The  undisputed  testimony  of  plaintiffs'  wit- 
ness Jesse  Sharman,  to  the  effect  that  his 
mother  told  him  that  his  father  had  the  deed 
made  to  her  for  the  purpose  of  making  the 
land  her  separate  property,  and  that  he  did 
this  to  compensate  her  for  a  negro  woman 
which  she  had  received  from  her  father  and 
her  husband  had  sold,  was  admitted  without 
objection,  and  would,  standing  alone,  have 
authorized  a  verdict  in  favor  of  defendants. 
Hardin  v.  Jones,  29  Tex.  Civ.  App.  350,  68 
S.  W.  836.  The  testimony  of  this  witnees, 
taken  in  connection  with  other  undisputed 
evidence  admitted  without  objection,  and 
showing  the  continuous  dalm  and  assertion 
of  ownership  by  Mrs.  Sharman  and  the  long 
acquiescence  in  such  claim  by  all  of  the  heirs 
of  Jesse  Sharman,  and  its  affirmative  recog- 
nition by  some  of  them,  including  the  mother 
of  most  of  the  plaintiffs,  leads  to  the  irresist- 
ible belief  that  the  property  belonged  to 
Mrs.  Sharman  In  her  separate  right,  and  no 
other  reasonable  conclusion  could  have  been 
reached  by  the  Jury.- 

This  view  of  the  force  of  the  undisputed 
evidence  renders  a  discussion  of  the  remain- 
ing assignments  of  error  presented  in  plain- 
tiffs' brief  unnecessary.  If  any  error  is 
shown  by  any  of  said  assignments,  in  view 
of  the  undisputed  evidence  before  set  out, 
such  error  was  harmless,  and  all  of  the  as- 
signments are  therefore  overrnled,  and  the 
Judgment  of  the  court  below  affirmed. 

Affirmed. 


HOUSTON  4  T.  C.  R.  CO.  v.  BLLI'S.t 

(Court  of  Civil   Appeals   of  Texas.     Jan.  10, 

1911.     On  Motion  for  Kehearine, 

Feb.  2,  1911.) 

1.  EVIDENCK   (t  473*)— Opihiow   Evidkwcb— 

DiBECTION   OF  FiBE. 

Where,  on  an  issue  as  to  whether  plaintiff's 
bam  was  destroyed  by  fire  from  defendant's 
railway,  a  witness  who  had  examined  the  bnm- 
ed  area  testified  that  he  traced  the  burned 
area  where  the  fire  had  traveled  over  the  grass, 
and  another  witness  testified  that  the  way 
the  fire  had  burned  conld  be  told  by  examining 
the  way  the  straw  and  weeds  fell,  they  could 
testify  to  their  conclusions  that  from  their  ex- 
aminations of  the  fire  it  bnmed  with  the  wind 
from  defendant's  fireguards  In  the  direction  of 
plaintiff's  barn. 

[ESd.    Note.— For  other  cases,   see    Evidence, 
Cent.  Dig.  |{  2220-2233;    Dec  Dig.  |  473.*] 

2.  Trial  (|  191»)  —  Fibes— Spabks— Ihstbuc- 
TiORS— Pbima  Facie  Case. 

The  court  charged  that,  if  the  sparks  from 
defendant's   engine   set   fire   to   the   grass    and 
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conuhimicatMl  to  plaintUT*  bam,  ancb  fact  con- 
stituted a  prima  facie  caae  of  negligenc*  on 
defendant's  part,  and,  in  the  absence  of  suf- 
ficient rebutting  eTidence,  entitled  plaintiff  to 
recover,  but  it  tne  ensine  from  which  the  sparks 
escaped  was  equipped  with  the  most  approved 
spark  arrester  in  use,  and  the  employes  used 
ordinary  care  in  operating  it,  the  prima  facie 
case  was  rcA>utted,  and  the  jurr  shonld  find  for 
defendant,  but,  if  they  believea  that  defendant 
failed  to  equip  its  en^ne  with  the  most  ap- 
proved spark  arrester  in  use,  or  the  employes 
tailed  to  use  ordinary  care,  the  prima  facie 
case  made  out  by  proof  of  sparks  escaping  and 
causing  the  fire  was  not  rebutted,  and  they 
sbonid  find  for  plaintiff.  Held,  that  such  in- 
struction was  not  objectionable  as  assuming 
that  the  fire  was  set  out  by  sparks  from  the 
engine. 

TEd-  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  H  42(M31:    Dec.  Dig.  \  l&l.*] 

3.  RAn.itOADS  ({  485*)— FiBES— Spabk  ABBEarr- 

EB8— iRSTBUCnON. 

There  being  no  evidence  as  to  any  spark 
arresters  in  use  except  the  kind  defendant  was 
using  on  the  engine  in  question,  and  there  being 
no  issne  of  negligence  in  failing  to  provide  a 
spark  arrester  of  a  different  model,  the  in- 
struction was  not  erroneous  as  requiring  de- 
fendant to  equip  its  engine  with  the  'most 
approved"  spark  «rrester  in  use,  instead  of 
exercising  ordinary  care  to  do  so,  since  under 
the  proof  a  charge  that  defendant  was  required 
only  to  use  ordinary  care  in  that  particular 
wonid  have  been  a   mere  abstraction. 

[Ejd.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  li  1747-1766;   Dec.  Dig.  i  485. •] 

4.  Triai.  (1 29e*)— Appeal  and  Ebbor  (5 1083*) 
— ^IssTBTJonow— Inconsistent  Craboes. 

Where  an  instruction  states  an  incorrect 
measure  of  duty  more  onerous  than  that  an- 
tborized  by  the  objecting  party,  the  error  is 
not  relieved  by  another  instruction  stating  the 
correct  measure  of  duty  unless  by  a  special  ref- 
erence to  the  erroneous  portion  of  the  charge, 
soch  portion  is  withdrawn,  but  if  the  correct 
rale  is  stated,  and  a  rule  more  favorable  to  the 
objecting  party  is  afterwards  given,  at  the  ob- 
jector's request,  he  cannot  thereafter  complain 
of  tlie  inconsistency. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  f  296;*  Appeal  and  Error,  Cent  Dig.  {{ 
4052-4062;    Dec.  Dig.  §  1033.*] 

,\  Appeal  and  Ebbob  (f  1002*)— Vebdict— 

Review. 

Where  there  was  evidence  sufiScient  to  take 
the  case  to  the  jury,  a  verdict  for  plaintiff  on 
conflicting  evidence  will  not  be  reversed. 

[Ed.  Mote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  3935-3937;  Dec.  Dig.  { 
1002.*] 

On  Rehearing. 

&  Apfxal  and  Ebbob  (§  994*)— Vbboici— Re- 
view. 

The  Court  of  Appeals  will  not  set  aside  a 
verdict  where  the  solution  of  the  question  de- 
pends on  the  credibility  of  witnesses,  unless  the 
testimony  necessary  to  support  the  verdict  is 
shown  by  the  undisputed  physical  facts,  or  by 
contradictions  or  inconsistendea  to  be  clearly 
falae. 

(Ed.  Note. — ^For  other  caseri,  see  Appeal  and 
Error,  Cmt  Dig.  {|  3901-3906;  Dec.  Dig.  > 
994.*] 

Appeal  from  District  Ooort,  Waller  Conn- 
t7 ;  Wells  Thompson,  Judge. 

Actton  by  W.  EX  Ellis  against  the  Houston 
A  Texas  Central  Railroad  Company.    Judg- 


ment for  plaintiff,  And  ^ef^ndaiit' appeals. 
Affirmed. 

Baker,  Botts,  Parker  &  Gftrwood  and  W.. 
B.  Garrett,  for  appellant  B.  E.  Hannay 
and  Meek  &  Hlgbsmlth,  for  appellee. 

REBSEt  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  district  court  in  favor  of  appel- 
lee against  appellant  for  $2,100,  being  the 
value  of  a  certain  building  and  contents,  and 
standing  grass,  the  property  of  appellee,  de- 
stroyed by  fire  on  the  night  of  February  9, 
1909.  It  is  alleged  that  the  fire  was  set  out 
by  sparks  thrown  out  by  a  locomotive  of  ap- 
pellant being  operated  on  Its  road.  There 
were  the  usual  allegations  by  the  plaintiff  of 
defective  spark  arrester  and  negligent  opera- 
tion of  the  engine.  Defendant  pleaded  gen- 
eral denial,  and  specially  alleged  that  the 
engine  was  equipped  with  the  best  approved 
flre  arresting  appliance  In  general  use,  and 
the  same  was  In  good  condition,  and  the  en- 
gine properly  operated. 

We  make  the  following  conclusions  of  fact 
as  supported  by  the  evidence:  On  the  night 
of  February  9,  1909,  a  bam' belonging  to  ap- 
pellee, with  the  contents  thereof,  as  set  out 
In  the  petition,  was  entirely  destroyed  by 
flre,  also  certain  standing  grass  in  the  pas- 
ture, also  the  property  of  appellee.  The  bam 
In  question  was  located  In  the  Inclosed  pas- 
ture of  appellee,  about  300  yards  south  from 
appellant's  track.  The  pasture  joined  appel- 
lant's right  of  way.  The  evidence  Is  suffi- 
cient to  authorize  the  finding  of  the  Jury 
that  the  property  destroyed  was  worth  |2,- 
100,  the  amount  of  the  verdict  These  con- 
clusions are  not  disputed  by  appellant.  While 
the  evidence  on  the  Issues  of  negligence  on 
the  part  of  appellant  In  any  of  the  particu- 
lars set  out  in  the  petition,  and  the  commu- 
nication of  the  flre  by  the  engine  are  con- 
tested, the  evidence  is  sufladent  to  support 
the  verdict  on  both  Issues,  and  In  deference 
to  the  verdict  we  flud  that  the  fire  was  caus- 
ed by  sparks  from  the  engine  communicated 
to  the  dry  grass  In  appellee's  pasture  and 
thence  to  the  barn,  and  that  appellant  was 
negligent  in  some  one  or  more  of  the  partlc> 
ulars  set  out  In  the  petition,  which  negli- 
gence was  the  proximate  cause  of  the  flre. 
The  Issue  as  io  whether  the  flre  was  caused 
by  ^arks  from  the  engine  was  sharply  con- 
tested, and  upon  this  Issue  there  was  Irrec- 
oncilable conflict  in  the  testimony.  It  Is 
not  necessary  to  set  it  out  here.  If  appel- 
lee's witnesses  told  the  truth,  the  conclusion 
Is  irresistible  that  the  flre  was  caused  by 
sparks  from  the  engine.  If  appellant's  wit- 
nesses told  the  tratb,  the  bam  was  on  flre 
before  the  engine  got  to  'the  pasture,  and  It 
was  Impossible  for  the  flre  to  have  been 
caused  as  alleged.  Upon  this  Issue  appellee 
offered  to  read  from  tlie  deposition  of  O.  W. 
Crowder,  taken  by  himself,  the  eighth  direct 
interrogatory  and  the  answer  thereto,  as  fol- 


*For  other  caaas  sea  same  toplo  and  aaotlon  NUHBBR  la  Dec.  Dig..*  Am.  Dig.  Kay  No.  Series  *  Rap'r  Indaxaa 


Digitized  by 


Google 


248 


184  BOUTHWBSTERN  BSPORTSB 


CTex. 


lows:  "Int  8.  If  yon  stated  that  yon  ob- 
served that  a  portion  of  plaintiff's  pasture 
bad  been  burned,  please  state  whether  or  not 
yon  made  an  InvestlKation  to  ascertain 
whether  said  fire  began  in  or  near  said  pas- 
ture, and  In  which  direction  It  traveled  or 
burned  after  It  had  been  set  out.  and  please 
state  what  your  Investigation  disclosed,  and 
please  give  your  reason  for  knowing  the  way 
the  fire  traveled.  Locate,  as  near  as  you 
can,  how  far  the  fire  began  from  the  de- 
fendant's rail,  and  whether  or  not  said  fire 
began  on  the  right  of  way  or  Inside  the 
plalntUTs  pasture?  [From  my  Investigation 
my  conclusion  was  the  fire  started  from  the 
fireguards  and  burned  In  the  direction  of 
Mr.  Ellis'  bam],  from  the  fireguards  or  right 
of  way  of  the  H.  &  T.  C.  R.  B.  Co.  on  through 
Mr.  Ellis'  pasture  to  the  bam  situated  there. 
From  my  recollection  now,  I  Would  say  that 
the  barn  Is  situated  In  a  southeast  direction 
ftom  the  place  where  the  fire  originated 
near  the  right  of  way  or  fireguards  of  the 
H.  &  T.  C.  R.  R.  Co.  My  reason  for  knowing 
the  way  the  fire  traveled  from  tracing  the 
burned  streak  or  area  where  the  fire  had 
traveled  over  the  grass  of  the  pasture,  and 
from  the  direction  of  the  Wind  on  the  night 
of  the  fire,  the  wind  being  from  the  north. 
The  fire  began,  as  near  as  I  can  now  recall, 
about  100  feet  more  or  less  from  the  defend- 
ant's rail  on  its  right  of  way.  The  fire  orig- 
inated inside  of  the  plaintiff's  pasture."  Ap- 
pellant objected  to  the  Interrogatory  ahd  an- 
swer on  the  ground  that  the  interrogatory 
called  for  the  opinion  and  conclusion  of  the 
witness,  and  that  the  answer  was  the  con- 
clusions of  the  witness  upon  a  question  not 
a  proper  subject  for  expert  testimony,  and 
that  .the  witness  had  not  qualified  himself 
to  give  his  condusion.  In  connection  with 
its  objection  appellant  offered  the  answer  of 
said  witness  to  cross-interrogatory  No.  8,  as 
follows:  "My  testimony,  as  stated  In  answer 
to  direct  interrogatory  No.  8,  is  the  conclu- 
sion I  arrived  at  after  making  an  investiga- 
tion of  the  conditions  as  I  found  them  on 
the  ground  the  morning  after  the  fire."  The 
court  sustained  the  objection  to  that  portion 
of  the  answer  Inclosed  In  brackets,  as  fol- 
lows: "From  my  investigation,  my  conclu- 
sion was  the  fire  started  from  the  fireguards 
and  burned  in  the  direction  of  Mr.  Ellis' 
bam" — and  overruled  the  objection  as  to  the 
remainder.  Appellant  duly  excepted,  and 
complains  of  the  ruling  in  the  first  assign- 
ment of  error. 

The  appellant  moved  the  court  to  strike 
out  the  testimony  of  B.  Roberts,  witness  for 
appellee,  as  follows:  "I  live  about  600  yards 
from  plaintiff's  bam.  I  saw  the  fire  the 
night  it  bnmed.  I  expect  It  must  have  been 
12  o'clock  that  night  Did  not  go  over  to 
the  pasture  that  night;  did  the  next  morn- 
ing. I  have  seen  prairie  fires  burning.  I 
can  tell  by  looking  at  a  bum  the  way  the 
fire  had  burned.  I  went  over  next  morning 
and  looked  at  the  burn.    My  purpose-  in  go- 


ing was  to  see  whether  It  got  In  my  pasture. 
I  walked  along  next  to  my  gate  and  looked 
at  it  The  wind  was  from  the  north  that 
night  If  a  fire  is  back  against  the  wind, 
the  straw  and  weeds  will  fall  with  the  wind 
and  fall  to  the  ground,  and  don't  bum  them. 
If  it  is  all  burning  the  same  direction,  of 
course,  the  wind  will  carry  the  fire,  and  It 
will  fall  ahead  and  burn.  I  knew  the  condi- 
tion of  the  grass  before  the  fire.  Next  morn- 
ing it  showed  that  the  weeds  and  grass  fell 
south.  The  lower  part  of  them  was  singed 
off  and  burnt  The  next  morning  it  was 
burned  between  the  railroad  and  the  bam. 
From  the  guards  until  It  reached  the  bam. 
'Xes;  the  next  morning  there  was  something 
to  Indicate  where  the  bam  caught  There 
was  a  place  six  or  eight  feet  wide  burned 
right  up  to  the  comer  of  the  bam.  It  caaght 
from  on  the  comer,  the  northwest  comer." 
The  motion  was  predicated  upon  witness* 
answer  to  a  cross-interrogatory  as  follows: 
"That  was  Just  my  conclusion  from  what  I 
saw.  I  stated  it  as  my  conclusion."  This 
ruling  is  made  the  basis  of  the  second  as- 
signment of  error.  The  undisputed  testi- 
mony showed  that  at  the  time  the  engine 
passed  the  pasture,  which,  with  the  barn, 
lay  south  of  the  railroad,  there  was  a  strong 
wind  blowing  from  the  north.  It  is  also  un- 
disputed that  the  ^:ass  in  the  pasture  was 
burned  between  the  railroad  and  the  bam. 
The  testimony  of  Roberts  shows,  and  it  is 
not  disputed,  that  In  such  cases  there  would 
be  left  on  the  ground  certain  signs  to  indi- 
cate whether  such  a  fire  bumed  with  the 
wind  or  against  it  One  of  these  signs  was 
described  by  the  witness.  As  the  grass  was 
18  inches  to  2  feet  high,  this  is  very  reason- 
able. Roberts  testified  that  the  signs  indi- 
cating that  the  flre  bumed  with  the  wind, 
and  not  against  it  were  present  on  the 
ground.  These  were  facts,  and  not  conclu- 
sions. His  conclusion  that  the  fire  bumed 
with  the  wind  (bllowed  Irresistibly,  and 
added  really  nothing  to  the  force  of  his  tes- 
timony as  to  the  facts.  We  think,  further, 
that  it  was  permissible  for  him  to  state  his 
conclusions  in  connection  with  the  fbcta  on 
which  it  was  based  in  such  a  case  as  Is  here 
presented. 

As  to  the  testimony  of  the  witness  Crowd- 
er,  he  does  not  state  the  facts  upon  which  he 
bases  his  conclusions  so  fully,  but  it  does 
appear  that  in  case  of  a  fire  sudi  as  this, 
burning  through  high  grass  under  the  Im- 
pulsion of  a  strong  wind,  there  will  be  left 
on  the  ground  certain  signs  indicating  the 
direction  the  flre  traveled,  whether  with  or 
against  the  wind.  Roberts  having  testified 
as  to  some  of  them,  and  that  they  existed 
on  the  ground  and  Induced  his  conclusion,  it 
is  a  fair  Inference  that  these  indications  op- 
erated, In  whole  or  In  part  to  induce  Crowd- 
er's  conclusions.  It  might  be  Impossible  to 
put  the  Jury  entirely  in  possession  of  the  gen- 
eral appearance  of  things  on  the  ground  and 
all  'Of  the  probably  minute  circumstances 
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from  which  a  wlfnen  vonid  condnde  that 
the  fire  burned  with  the  wind,  and  In  iuch 
case  we  are  Inclined  to  think  it  wonld  not 
be  Improper  to  allow  the  ^U7  to  have  the 
benefit  of  the  condnalon  arrived  at  by  the 
wltneaa.  If  such  condnaions  were  the  re- 
snlt  of  Insnffldent  data  to  support  them,  or 
otherwise  weak  or  nnrellable,  that  might  be 
shown  by  cross-examination,  whereby  the 
wltnesa  might  be  required  to  state  fully  the 
gronnds  of  his  ooodnslons.  A  very  learned 
and  Bdentlflc  dlscaasion  of  the  admissibility  of 
the  oondnsions  of  witneeaes.  or,  aa  it  is  call- 
ed, "opinion  evidence,"  la  found  in  Professor 
Wlgmore's  great  work  on  EMdence.  8  Wig- 
more,  Evidence,  |  1919,  bottom  of  page  2562 
et  aeq.  From  section  1928  we  quote:  "But 
if  we  are  dealing  with  the  other  sort  of  wit- 
nesB^-the  one  not  claiming  greater  skill,  but 
simi^  drawing  inferences  from  h}s  own  ob- 
servations which  any  one  In  his  place  could 
draw — the  answer  may  be  dllTerent  The 
answer  here  virtually  depends  on  our  atti- 
tude^ whether  of  favor  or  disfavor,  toward 
the  principle  involved.  If  we  believe  that 
the  drawing  of  inferences  by  an  observer  of 
the  data  is  a  hateful,  dangerous,  and  repre- 
hensible thing.  If  we  prefer  to  put  obstades 
of  technical  and  not  real  force  in  the  way  of 
the  most  common  sort  of  testimony.  If  we 
believe  that  this  modem  and  minor  rule 
about  opinion  la  a  fundamental  canon  In  the 
investigation  of  truth,  if  we  are  i^iposed  to 
Baron  Parke's  wish  to  employ  *a  compendi- 
ous mode  of  ascertaining  the  result  of  the 
actual  observation  of  the  witness,'  then,  of 
course,  we  shall  look  upon  every  witness  as 
a  possible  'usurper'  of  the  Jury's  functions. 
We  shall  watch  each  phase  of  his  testimony 
anxiously,  and  stop  his  mouth  as  soon  as  he 
approaches  the  insidious  heresy  of  an  "opin- 
ion* or  inference.  On  the  other  hand,  if  we 
believe  that  the  rule  In  question,  as  applied 
to  the  unskilled  witness  who  has  personally 
observed  the  data,  is  a  mere  minor  rule  of 
convenience  not  In  any  way  concerned  with 
the  value  of  the  testimony,  if  we  hold  that 
it  is  inconsistent  to  aim  in  theory  at  con- 
voiienoe  and  simplldty  by  a  rule  which  in 
thorough  applicaUon  causes  ten  times  the 
inoonvenioice  and  complication  which  in  the- 
ory it  was  to  avoid,  if  we  prefer  to  make  the 
rules  of  evidence  our  tools  rather  than  to 
become  ourselves  their  helpless  slaves,  then 
we  shall  condude  to  adopt  the  first  form  of 
the  test  as  above;  that  is,  that  we  shall  al- 
low the  witness  to  state  freely  all  the  results 
which  he  is  qualified  to  reach,  and  only  now 
and  then,  when  he  comes  to  matters  as  to 
which  it  is  instantly  clear  that  the-  Jurors 
are  or  can  be  as  fully  equipped  with  the  data, 
we  shall  exdude  hia  Inferences."  The  text 
is  enriched  by  liberal  quotations  from  dedd- 
ed  cases  from  wh|ch  a  few  are  selected. 
"Gibson,  X,  In  Cornell  v.  Oreen,  10  Serg.  & 
R.  (Pa.)  16:  'I  take  It  that  whenever  the 
facts  flrom  which  a  witness  received  an  im- 
pression are  too  evanescent  in  their  nature  to 


be  recollected,  or  are  too  complicated  to  b« 
separated  and  distinctly  narrated,  his  im- 
pressions from  these  facts  become  evidence^' 
•  •  •  Johnson,  J.,  in  Clark  v.  Balrd,  9 
N.  Yi  185:  'Evidence  of  opinion  Is  also  recog- 
nteed  as  proper,  on  the  same  ground  of  ne- 
cessity, in  cases  where  language  Is  not  adapt- 
ed to  convey  those  circumstances  on  which 
the  Judgment  must  be  formed.'  •  •  • 
Campbell,  J.,  in  Evans  v.  People,  12  Mich. 
35:  'Many  cases  exist  in  which  it  is  impos- 
sible by  any  description,  however  graphic,  to 
explain  things  so  as  to  enable  any  one  but 
the-  witness  himself  to  see  or  comprehend 
them  as  they  would  have  been  seen  or  com- 
prehended could  the  Jury  have  occupied  his 
position  of  observation.'  •  •  •  Bndicott, 
J.,  in  Commonwealth  v.  Sturtivant,  117  Mass. 
122  [19  Am.  Rep.  401]:  '(The  condition  is 
that)  the  subject-matter  to  which  the  testi- 
mony relates  cannot  be  reproduced  or  de- 
scribed to  the  Jury  predsely  as  It  appeared 
to  the  witness  at  the  time.'  •  •  •  Peek, 
J.,  in  Bates  v.  Sharon,  45  Vt  481:  '(Opinion 
is  admitted)  where  the  facts  are  of  such  a 
character  as  to  be  incapable  of  being  pre- 
sented with  their  proper  force  to  any  one 
bat  the  observer  himself,  so  as  to  enable  the 
triers  to  draw  a  correct  or  Intelligent  con- 
dnslon  from  them  without  the  aid  of  the 
judgment  or  opinion  of  the  witness  who  has 
had  the  benefit  of  personal  observation.' " 
The  text  proceeds:  "It  is  in  the  application 
of  this  test  that  the  opinion  rule  really 
breaks  down  as  an  aid  in  the  investigation 
of  truth.  In  the  vast  majority  of  rulings  of 
exdusion,  the  data  observed  by  the  witness 
could  not  in  any  liberal  and  accurate  view  be 
really  reproduced  to  the  Jury  by  the  witness' 
words  and  gestures.  The  error  of  the  Judges 
consists  In  giving  too  much  credit  to  the  pos- 
sibility of  such  reproduction.  What  la  chief- 
ly wrong  la  by  no  means  the  test  itself,  but 
the  illiberal  and  quibbling  application  of  it" 
There  can  be  no  question  that  such  evidence 
is  logically  relevant,  and  would  be  regarded 
as  of  value  by  any  one  seeking  to  discover 
the  absolute  truth  of  the  matter.  The  objec- 
tion that  by  its  admission  the  witness  usurps 
the  functions  of  the  Jury  Is  unsound.  We 
think  the  court  did  not  err  in  admitting  the 
testimony,  and  the  assignments  of  error  are 
overruled. 

The  court  diarged  the  Jury  as  follows:  "If 
the  jury  believes  from  the  evidence  that 
sparks  of  fire  escaped  from  defendant's  en- 
gine on  the  9th  of  February,  1909,  as  it  was 
passing  along  the  defendant's  road,  near  the 
plaintiff's  pasture,  and  set  fire  to  the  grass 
growing  therein,  and  that  said  fire  was  com- 
municated to  the  plaintiff's  bam,  and  which 
destroyed  said  bam,  and  all  of  its  contents, 
as  alleged  by  plaintiff,  and  all  of  the  other 
property  described,  then  such  facts  constitute 
a  prima  fade  case  of  negligence  on  the  part 
of  the  defendant,  and,  in  the  absence  of  re- 
butting evidence  suffident  to  overcome  such 
prima  fade  case  of  negligence,  will  render 
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the  defendant  liable  for  the  injuries  occa- 
sioned thereby,  and  yon  should  find  a  ver- 
dict for  the  plaintUF.  If  from  the  evidence 
the  Jnry  should  believe  that  sparks  of  fire 
escaped  from  the  defendant's  engine,  and  set 
the  fire  which  caused  the  plaintiff  damage, 
but  if,  from  the  evidence  you  believe  that  the 
engine  from  which  the  sparks  escaped  was 
equipped  with  the  most  Improved  spark  ar- 
rester in  use,  and  that  the  agents  and  em- 
ployes of  the  defendant  in  charge  of  said  en- 
gine used  ordinary  care  in  operating  said  en- 
gine to  prevent  the  escape  of  sparks,  then  the 
Jury  are  charged  that  the  prima  fade  case 
made  out  by  proof  of  the  escape  of  sparks 
and  fire  resulting  therefrom  is  rebutted,  and, 
if  the  Jury  so  believes,  they  will  find  for  the 
defendant  But,  if  from  all  the  evidence 
they  believe  that  the  defendant  failed  to 
equip  its  engine,  from  which  the  sparks  es- 
caped that  caused  the  fire,  with  the  most  ap- 
proved spark  arrester  in  use,  or  that  the 
agents  and  employes  of  the  defendant  engag- 
ed in  operating  said  engine  failed  to  use  or- 
dinary care  to  prevent  the  escape  of  sparks, 
then  the  Jnry  Is  charged  that  the  prima  facie 
case  made  out  by  proof  of  sparks  escaping 
and  causing  the  fire  has  not  been  rebutted, 
and  they  should  find  for  the  plaintiff  as 
charged  above."  By  the  third  assignment  of 
error  it  is  objected  to  this  charge  that  it  as- 
sumes that  the  fire  was  set  out  by  sparks 
from  the  engine.  The  objection  is  without 
merit.  The  entire  charge  must  be  read  to- 
gether, from  which  it  is  clear  that  this  is- 
sue was  submitted  to  the  Jnry,  and  they 
could  not  have  understood  otherwise.  The 
issue  was  also  directly  and  emphaticaily  sub- 
mitted In  a  charge  requested  by  appellant 
The  further  objection  is  made  to  this  charge 
that  it  required  appellant.  In  order  to  rebut 
the  prima  facie  case  made  by  the  appellee,  to 
show  that  the  engine  was  equipped  with  the 
most  approved  spark  arrester  in  use,  where- 
as under  the  settled  rule  in  this  state  the  de- 
fendant was  only  required  to  show  that  It  had 
exercised  ordinary  care  to  do  so.  Appellant 
is  correct  as  to  the  rule  In  this  state  in  the 
Iiarticular  referred  to,  and  it  would  be  proper 
to  so  charge  the  Jury  where  the  facts  pre- 
sented the  Issue  of  ordinary  care.  The  ques- 
tion is  very  fully  discussed  by  the  Supreme 
Court  In  the  case  of  M.,  K.  &  T.  By.  Co.  v. 
Carter,  93  Tex.  461,  68  S.  W.  159,  which  is  the 
latest  expression  of  that  court  upon  the  ques- 
tion so  far  as  we  have  been  able  to  find.  In 
that  case  the  court  charged  that  "it  was  the 
duty  of  appellant  to  equip  its  engine  with  the 
best  spark  arrester  in  use,  and  a  failure  to  do 
so  would  render  It  liable  for  the  consequences 
If  the  fire  was  shown  to  be  due  to  such  fail- 
ure on  its  part."  In  answer  to  a  certified 
question  as  to  whether  this  charge  was  error 
under  the  evidence  as  stated,  the  Supreme 
Court  answered  that  the  trial  couft  commit- 
ted error  "under  the  facts  of  this  case"  In 
failing  to  instruct  the  Jury  that  it  was  the 
doty  of  the  railway  company  to  use  ordinary 


care  to  provide  its  engine  with  the  best  ap- 
proved device  for  the  prevention  of  the  es- 
cape of  sparks.  The  court  then  proceeds  to 
state  the  grounds  of  such  ruling  as  follows: 
"The  testimony  in  this  case  tended  to  prove 
that  each  of  two  different  kinds  of -spark  ar- 
resters was  used  by  railroad  companies  and 
each  was  considered  by  experienced  railroad 
men  as  better  than  the  other,  whldi  produc- 
ed a  condition  in  which  it  was  necessary  for 
the  railroad  company  to  make  a  choice  be- 
tween the  two.  Under  this  state  of  facts,  it 
was  the  duty  of  the  railroad  company  to  ex-- 
ercise  ordhiary  care — that  is,  such  care  as  a 
man  of  ordinary  prudence  would  exercise  un- 
der like  circumstances  to  select  and  use  the 
better  of  the  two— but,  having  used  such 
care  as  the  law  requires,  it  cannot  be  held 
tliat  a  failure  of  Judgment  honestly  exercis- 
ed In  an  attempt  to  discharge  the  duty  should 
render  the  company  liable.  Turnpike  Co.  v. 
RaUway,  64  Fa.  360  [93  Am.  Dec.  708] ;  Jack- 
son V.  Railway,  31  Iowa,  178  [7  Am.  Rep. 
120] ;  Hoye  v.  Railway,  46  Minn.  269  [48  N. 
W.  1117];  RaUway  v.  Com,  71  111.  496;  M. 
R.  Sash  and  D.  Go.  t.  Railway,  91  Wis.  463 
[65  N.  W.  176]."  In  the  case  of  Turnpike 
Co.  ▼.  Railway,  above  cited,  from  which  the 
court  quotes,  the  facts  were  of  a  similar  na- 
ture. There  was  a  question  raised  by  the 
evidence  as  to  which  of  the  several  spark 
arresters  was  the  best,  and  as  to  whether  the 
railroad  company  had  exercised  ordinary 
care  in  its  selection  from  among  these  of  the 
spark  arresters  with  which  its  engine  was 
equipped.  The  Supreme  Court  in  the  Car- 
ter Case  says:  "In  passing  upon  this  ques- 
tion, courts  have  usually  expressed  the  rule 
without  the  qualification,  because  the  facts 
in  the  case  did  not  demand  it  The  stand- 
ard established  is  that  the  railroad  compa- 
ny must  select  the  beet  devices  in  use  for 
the  purpose  of  arresting  sparks  and  prevent- 
ii^  the  escape  of  fire  from  the  locomotive, 
and  it  is  said  that  a  man  of  ordinary  pru- 
dence will  do  so.  Jackson  v.  Railway,  31 
Iowa,  178  [7  Am.  Rep.  120].  But  this  does 
not  prescribe  the  form  of  the  charge  to  be 
given,  which  must  conform  to  the  facts  of 
each  case." 

In  the  present  case  there  was  no  evidence 
as  to  any  spark  arrester  In  use  except  the 
one  which,  according  to  the  testimony  of  the 
only  witness  testifying  upon  the  point,  was 
in  use  by  appellant  on  the  engine  in  question. 
There  was  nothing  in  the  evidence  that  pre- 
sented the  issue  of  ordinary  care  vel  non  In 
this  particular,  or  that  could  have  assisted 
the  Jury  in  any  way  to  determine  such  issue. 
The  evidence  was  that  the  engine  was  equip- 
ped with  a  certain  kind  of  spark  arrester, 
and  that  this  was  the  best  known,  and  that 
was  all.  A  charge  that  appellant  was  re- 
quired to  use  ordinary  care  In  this  particular 
would  have  been  a  irare  abstraction.  We 
conclude  that  the  objection  to  the  charge  re- 
ferred to  should  not  be  sustained. 

At  the   request  of  appellant,  the  court 
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charged  tbe  Jury  tliat  in  providing  tlie  en- 
gine with  BparlE  arresters  and  Iseeping  the 
same  In  rqtair  and  in  operating  the  same 
appellant  was  reanired  to  use  ordinary  care, 
and,  U  it  had  done  so,  appellee  could  not  re- 
cover, even  if  the  fire  was  started  by  sparks 
from  the  oigine,  and  it  is  further  objected  to 
the  charge  of  the  court  referred  to  that  the 
rule  there  laid,  down  was  inconsistent  with 
that  stated  in  the  requested  ctiarge,  and  the 
two  together  were  calculated  to  mislead  the 
jury,  citing  Baker  v.  Ashe,  SO  Tex.  357,  16 
S.  W.  36;  Gonzales  v.  Adone,  84  Tex.  120,  58 
S.  W.  851,  and  other  cases.  If  the  charge  of 
the  court  stated  an  incorrect  measure  of  duty 
and  more  oneronii  than  authorized  on  the 
part  of  appellant,  the  error  would  not  have 
been  relieved  by  stating  the  correct  measure 
in  the  same  charge  or  in  a  requested  charge 
given,  unless  by  special  reference  to  the  er- 
roneous portion  of  the  cliarge  the  same  was 
withdrawn.  This  Is  the  rule  to  be  deduced 
from  the  cases  cited,  and  other  cases  on  the 
point,  but  where,  as  in  this  case,  the  correct 
rule  is  stated  In  tlie  court's  charge  and  a 
rule  more  favorable  to  appellant  Is  stated 
in  a  charge  given  at  his  request,  be  cannot 
complain  of  the  inconsistency.  If  the  jury 
adopted  the  correct  rule  laid  down  in  the 
court's  charge  as  the  basis  of  the  verdict, 
there  is  n6  error.  If,  on  the  contrary,  they 
apply  the  more  favorable  rule  requested  by 
appellant,  he  cannot  complain.  It  is  to  be 
noted  that  in  another  charge  requested  by 
amiellant  and  given  by  the  court  the  same 
rule  as  to  the  measure  of  appellant's  duty  la 
stated  as  that  made  the  basis  of  the  principal 
objection  in  the  court's  general  charge.  The 
third  assignment  of  error  with  the  several 
propositions  thereunder  is  overruled. 

By  the  remaining  assignments  of  error 
and  the  propositions  thereunder  appellant 
complains  of  the  verdict  on  the  grounds  that 
the  overwhelming  weight 'and  preponderance 
of  the  evidence  shows  that  the  fire  which 
consumed  appellee's  property  was  not  caused 
by  sparks  from  the  engine,  and  that  the  un- 
disputed evidence  showed  that  the  engine 
was  equipped  with  the  most  approved  spark 
arrester  in  use,  was  in  good  repair,  and  care- 
fully operated.  As  we  liave  stated  In  our 
flndlngs  of  fact,  the  evidence  as  to  the  origin 
of  the  fire  was  sharply  conflicting.  The  tes- 
timony of  appellee's  witnesses,  several  In 
number,  was  amply  sufficient  to  show  that 
the  fire  originated  from  sparks  from  the  en- 
gine. The  testimony  of  the  trainmen  was  di- 
rectly to  the  contrary.  We  cannot  say  that 
the  verdict  was  unauthorized,  or  Is  agrainst 
the  preponderance  of  the  evidence.  Certain- 
ly It  does  not  present  such  a  case  as  would 
authorise  us  to  set  it  aside.  It  is  true  that 
the  only  witnesses  testifying  directly  upon 
the  point,  employes  of  appellant,  testlSed 
that  the  spark  arrester  upon  the  engine  was 
the  best  in  use,  that  it  was  in  good  repair, 
■od  tbat  the  «igihe  vaa  cftrefnlly  handled. 


but  this  was  not  sufflclent  to  take  the  case 
from  tbe  Jury.  Appellee  offered  the  only 
evidence  in  his  power  of  negligence  in  such 
particulars;  that  is,  that  the  fire  was  caused 
by  the  escape  of  sparks  from  the  engine. 
E*rom  the  necessities  of  the  case  the  rule  has 
been  adopted  that  this  makes  a  prima  facie 
case  of  negligence.  The  credibility  of  the 
witnesses  whose  testimony  was  relied  on  to 
rebut  this  was  for  the  jury.  There  was  evi- 
dence Introduced  showing  that  this  engine 
on  that  night  was  emitting  sparks  In  an  un- 
usual manner,  and  that  thereby  fire  was 
started  in  several  places  In  the  neighborhood 
of  the  fire.  The  evidence  was  sufficient  to 
take  the  case  to  the  jury  and  to  authorize 
their  finding.  Ross  v.  Railway  Co.,  47  Tex. 
Civ.  App.  24,  103  S.  W.  708,  and  cases  cited. 

We  find  no  error  In  the  record  requiring 
a  reversal,  and  the  Judgment  is  affirmed. 

Affirmed. 

On  Motion  for  Rehearing. 

In  a  motion  for  rehearing,  our  attention  is 
called  to  a  statement  in  the  opinion  that 
the  pasture  of  appellee  joined  the  right  of 
way  of  the  railroad.  The  evidence  shows, 
and  we  find,  that  in  fact  a  public  road  60 
feet  wide  ran  between  the  right  of  way  fence 
and  the  pasture  fence.  Whetlier  this  right 
of  way  fence  is  on  the  line  of  the  right  of 
way  does  not  appear.  At  any  rate,  we  make 
the  requested  correction  in  our  findings.  We 
do  not  regard  this  as  material,  as  it  does 
not  affect  the  testimony  of  appellee's  wit- 
nesses, which  the  jury  found  to  be  true,  tbat 
the  fire  caught  inside  the  pasture  from 
sparks  from  the  engine. 

In  the  motion  for  rehearing  appellant  in- 
sists with  great  earnestness  and  very  evident 
sincerity  tliat  we  have  erred  in  adopting  the 
conclusions  of  the  jury  that  the  fire  was 
started  by  sparks  from  the  engine.  We  do 
not  understand  that  it  is  contended  that  the 
testimony  of  appellee's  witnesses  is  not  suf- 
ficient to  support  this  conclusion,  but  that 
the  testimony  of  appellant's  witnesses  is 
clear  and  positive  to  the  contrary,  as  is 
shown  In  the  opinion,  and  that  the  testimony 
of  appellee's  witnesses  is  shown,  not  only  by 
this  testimony  of  -  appellant's  witnesses,  but 
by  inconsistencies  and  contradictions  in  their 
own  statements,  to  be  false.  We  have  again 
examined  all  the  testimony  with  great  care, 
and  must  adhere  to  our  original  conclusion. 
This  appears  to  us  to  be  a  ease  where  the 
Jury  had  to  judge  whether  they  would  be- 
lieve the  one  or  the  other  set  of  witnesses; 
In  other  words,  a  case  involving  the  cred- 
ibility of  the  witnesses,  and  the  weight  to  be 
attached  to  their  testimony.  While  this 
court  has  not  and  will  not  shirk  the  respon- 
sibility of  setting  aside  a  verdict  of  a  jury, 
where  the  evidence  so  preponderates  against 
it  as  to  show  it  to  be  clearly  wrong,  no  ap- 
pellate court  under  our  system  of  procedure 
can  properly  do  this  where  the  solution  of 
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the  gnestlon  depends  upon  the  credibility  of 
the  witnesses,  unless  perhaps  in  a  case  where 
the  testimony  of  witnesses  necessary  to  sup- 
port the  TO'dlct  is  shown  by  the  undisputed 
physical  facts,  or  by  contradictions  or  in- 
consistencies In  such  testimony  to  be  clearly 
false.  To  do  so  would  be  simply  to  invade 
the  province  of  the  Jury  In  a  matter  special- 
ly committed  to  them  by  the  plain  terms  of 
the  law.  This  matter  is,  we  think,  wisely 
committed  to  the  Jury,  subject,  of  course, 
to  the  control  of  the  trial  court  in  the  first 
instance,  and  In  a  proper  case  of  the  ai^>el- 
late  tribunal.  This  case  does  not  arise 
where  some  of  the  witnesses  are  clearly 
shown  to  have  testified  falsely,  where  such 
false  testimony  is  not  essential  to  sni^wrt 
the  verdict  If  in  eliminating  all  such  tes- 
timony thus  discredited,  there  is  left  oiough 
evidence  to  support  the  verdict  this  case  does 
not  arise. 

It  is  not  improper  that  we  should  say  that, 
upon  investigation  of  the  authorities  upon 
the  question  of  the  admissibility  of  the  testi- 
mony of  the  witnesses  Crowder  and  Roberts, 
we  were  in  very  great  doubt  as  to  Its  admis- 
sibility. We  concluded  to  follow  the  more 
modem  rule,  which  we  believe  to  be  more  in 
accordance  with  reason  and  common  sense, 
and  to  approve  the  ruling  of  the  trial  court 
As  to  our  conclusion  with  regard  to  the 
charge  so  mnch  criticized  by  counsel  for  ap- 
pellant we  are  content  to  adhere  to  our  orig- 
inal conclusion,  resting  upon  what  we  con- 
sider the  holding  in  the  Carter  Case  cited  in 
the  opinion. 

These  questions  have  been  pressed  upon  us 
with  great  vigor  and  earnestness  in  the  mo- 
tion for  rehearing,  which  is  not  only  excusa- 
ble, but  commendable,  in  view  of  what  coun- 
sel evldoitly  considers  many  and  vital  er- 
rors In  our  conclusions.  If  injustice  has 
been  done  appellant  by  the  verdict  in  this 
case,  which  Is,  of  course,  possible,  it  is  not 
such  as  an  appellate  court  can  correct  with- 
out going  entirely  beyond  its  proper  func- 
tion. 

The  motion  for  a  new  trial  ia  overruled. 


CHEEK  T.  BOTD  et  al 

(Court  of  Civil  Appeals  of  Texas.     Jan.  81, 
1911.) 

1.  Trial  (f  260*)— Ihstbuotionb— Riqubbt. 

Requested  instructlom  which  are  covered 
by  the  charge  as  given  are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  651 ;    Dec  Dig.  {  260.*] 

2.  Fbacds,  Statctti  or  ({  iaO*)— Instbuction 

— BvlDKNCB. 

Wliere,  in  an  action  to  recover  for  medical 
services  alleged  to  have  been  rendered  for  an- 
other at  defendant's  request,  the  evidence  tended 
strongly  to  prove  that  defendant's  promise  was 
an  original  and  not  a  collateral  one,  a  request- 
ed instruction  that  under  the  statute  of  frauds 
plaintiff  could   not  recover  unless  defendant's 


promise  was  in  writing,  fcut  which  contained  no 
reference  to  the  evidence  showing  an  original 
promise,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |  379;   Dec.  Dig.  f  1«).*J 

3.  Phtsioiahs  awd  Sitboeonb  ({  24*)  — Ac- 
tion FOB  8ebvici»— Question  fob  jubt. 
,In  an  action  by  a  physician  to  recover  for 

services  rendered  to  another  at  tite  request  of 
defendant  evidence  held  sufficient  to  present  a 
question  to  the  jury  as  to  whether  defendant 
contracted  to  pay  for  the  services  rendered. 

[Ed.  Note.— For  otlter  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  {  24.*] 

4.  TBIAI.  (I  282*)— IlTSTBUCnON— ComoxiiiTT 
TO   EVIDKNOB. 

An    instruction    presenting   a   theory    not 
supported  by  the  evidence  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  f  696;    Dec.  Dig.  |  252.*J 

Appeal  from  Harris  County  Court;  A.  E. 
Amerman,  Judge. 

Action  by  J.  O.  Boyd  and  others  against 
3.  R.  Chedt  From  a  Judgment  for  plain- 
tUTs,  defendant  appeals.    Affirmed. 

John  Charles  Harris  and  Harris  &  Har- 
ris, for  appellant  B.  W.  Franklin,  for  ap- 
pellees. 

McMEANS,  J.  J.  O.  Boyd,  a  physician 
and  surgeon,  sued  J.  B.  Cheek  and  the  ^rm 
of  Hamll  ft  Stewart,  defendants,  to  recover 
the  principal  sum  of  $795  for  medical  serv- 
ices rendered  to  one  Samuel  Cisco  upon  the 
request  of  defendants,  and  for  his  board,  etc., 
during  the  time  Cisco  was  an  Inmate  of 
plaintUTs  sanitarium.  The  defendant  in 
addition  to  denying  generally  the  right  of 
plaintiff  to  recover  against  blm,  specially 
pleaded  that  the  debt  was  one  owing  by  Cis- 
co to  plaintiff,  and  that  the  promise  or  agree- 
ment of  defendant  to  pay  it  as  alleged  in 
plaintiff's  petition  was  not  in  writing,  nor 
was  there  any  memorandum  thereof  in  writ- 
ing signed  by  him  or  by  any  person  there- 
unto by  him  lawfully  authorized  to  sign  the 
same,  and  that  such  promise,  if  any  was 
made,  was  in  contravention  of  the  statute  of 
frauds.  Defendants  Hamil  ft  Stewart  also 
answered,  but  as  a  verdict  was  instructed  in 
their  favor,  as  to  which  no  complaint  is 
made,  the  character  of  tEe  defense  set  ap  by 
them  becomes  UnmaterlaL  A  trial  before  a 
Jury  resulted  In  a  verdict  and  Judgment  for 
plaintiff  against  defendant  Cheek  for  $795, 
being  the  amount  sued  for,  with  6  per  cent. 
Interest  per  annum  from  January  1,  1908, 
from  which  the  defendant  Cheek  has  ap- 
pealed. 

The  Issue  raised  by  the  pleadings  of  de- 
fendant above  referred  to  was  submitted  to 
the  Jury  by  the  second  paragraph  of  ttie 
court's  charge,  as  follows:  "If  you  believe 
from  the  evidence  that  J.  B.  Cheek,  acting 
through  an  agent  or  agents  thereunto  duly 
authorized  to  act  for  him,  placed  one  Cisco 
In  the  sanitarium  of  the  plaintiff,  with  in- 
structions to  treat  said  Cisco,  then  J.    R. 
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Cheek  woidd  be  liable  for  the  reaaonable 
value  of  the  professional  aerrlcea,  as  well  as 
for  the  reaaonable  value  of  the  expenses  of 
treatment  of  said  Cisco  by  plalntifT.  You 
are  charged  that  under  the  law  a  man  can- 
not be  charged  with  the  debt  of  another,  un- 
less the  agreement  to  pay  the  debt  of  an- 
other Is  evidenced  by  an  instrument  or  mem- 
orandnm  In  writing  signed  by  the  party  so 
sought  to  be  charged  or  by  some  person  by 
him  thereunto  authorized.  If  yon  believe 
from  the  evidence  that  the  debt  sued  for  was 
the  debt  of  Cisco,  or  of  Hamil  &  Stewart,  or 
that  credit  was  extended  to  Cisco  or  to  Ham- 
il &  Stewart,  and  that  J.  R.  Cheek  agreed 
to  guarantee  the  payment  of  the  bill  or 
agreed  to  see  that  the  bill  was  paid,  then 
you  are  charged  that  there  was  no  agreement 
in  writing  on  the  part  of  J.  R.  Cheek,  and 
you  will  return  a  verdict  for  the  defendant 
J.  R.  Cheek."  Appellant  makes  no  obJecti<m 
to  the  form  of  this  charge. 

By  his  first  assignment  of  error  appelant 
complains  of  the  refusal  of  the  court  to  give 
the  following  special  charge  requested  by 
him,  vie:  "You  are  instructed  that  the  stat- 
utes of  Texas  provide  that  no  action  or  law- 
suit shall  be  brought  in  any'  of  the  courts  of 
Texas  in  any  of  the  fallowing  cases,  unless 
the'promise  or  agreement  on  which  such  ac- 
tion shall  be  brought,  or  some  memorandum 
thereof,  shall  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith,  or  by 
some  person  by  him  thereunto  lawfully  au- 
thorized, to  wit:  To  charge  any  person  upon 
a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another.  Therefore,  if  you 
believe  from  the  evidence  that  the  plaintiff 
Dr.  3.  Q.  Boyd  Is  attempting  to  charge  the 
defendant,  J.  R.  Cheek,  upon  a  promise  to 
answer  for  the  debt  of  Samuel  Cisco,  or  of 
the  defendants  Hamil  &  Stewart  and  if  you 
believe  from  the  evidence  that  there  is  no 
promise  or  agreement,  or  memorandum  there- 
of, in  writing,  signed  by  the  said  defendant, 
J.  H.  Cheek,  or  signed  In  writing  by  some 
person  by  said  Cheek  thereunto  lawfully  au- 
thorized, then  you  are  instructed  to  find 
your  verdict  for  defendant,  J.  R.  Cheek." 
This  charge  correctly  stated  the  law  upon 
the  issue  raised  by  the  pleadings  and  evi- 
dence. But  we  think  there  was  no  error  in 
the  refusal  of  the  court  to  give  it,  for  the 
reason  that  the  issue  had  been  sufficiently 
submitted  to  the  jury  in  the  portion  of  the 
court's  general  charge  which  is  copied  above. 
The  assignment  Is  overruled. 

By  his  secoild  assignment  of  error  appel- 
lant complains  of  the  action  of  the  court  in 
tefusinc:  to  give  bis  second  special  charge, 
wtalcb  is  as  follows:  "You  are  Instructed 
that  J.  B.  Cheek  cannot  be  held  for  the  debt 
of  Samnel  Cisco,  or  of  Hamil  &  Stewart,  un- 
less the  promise  or  agreement,  or  some  mem- 
orandmn  thereof,  shall  be  in  writing  and 
signed  by  said  Cheek,  or  in  writing  and  sign- 
ed by  some  person  by  said  Cheek  thereunto 
lawfully  authorised.    And,  If  no  such  prom- 


ise in  writing  signed  as  aforesaid  has  been 
introduced  in  evidence,  you  are  instructed 
to  find  your  verdict  in  favor  of  defendant. 
Cheek."  The  substance  of  this  diarge  was 
embodied  in  the  court's  charge,  hence  It  was 
not  error  to  refuse  it  There  was  evidence, 
which  will  be  hereinafter  more  fully  set  out, 
that  tended  strongly  to  prove  that  Cisco's 
admission  to  the  sanitarium,  the  medical  at- 
tention given  him,  and  the  expenses  Incurred 
In  his  treatment  were  upon  the  orders  and 
at  the  Instance  of  the  defendant  Cheek  and 
uiion  the  faith  of  his  credit  This  being 
true,  it  would  have  been  Improper  to  give 
the  charge  In  question,  had  it  not  been  cov- 
ered in  the  general  charge,  because  It  ig- 
nored such  element  of  defoidant'a  liability. 
The  assignment  Is  overruled. 

The  third  assignment  Is  predicated  upon 
the  refusal  of  the  court  to  give  defendant's 
special ,  charge  No.  8,  which  reads  a^  fol- 
lows: "If  you  believe  from  the  evidence  that 
defendant  J.  R.  Cheek,  never  did  promise 
to  pay  plaintiff  for  the  care  of  Samuel  Cisco, 
then  you  wl}l  find  your  verdict  in  favor  of 
defendant  J.  B.  Cheek."  There  is  no  error 
in  refusing  to  give  this  charge,  for  the  rea- 
son that  it  was  fully  covered  by  and  embrac- 
ed in  the  court's  general  charge. 

Appellant's  fourth  special  charge  is  as 
follows;  "You  are  Instructed  that  there  has 
been  no  legal  evidence  introduced  before  you 
showing  any  liability  on  the  part  of  defend- 
ant 3.  R.  Cheek,  and  you  will  therefore  find 
your  verdict  In  favor  of  said  Cheek."  The 
reftisal  of  the  court  to  give  this  charge  Is 
made  the  basis  of  the  fourth  assignment  of 
error.  The  facts  giving  rise  to  the  control 
versy  are  briefly  as  follows:  Defendant  was 
an  operator  In  the  Humble  oil  field.  Hamil 
&  Stewart  were  Independent  contractors  en- 
gaged in  drilling  an  oU  well  in  said  field  for 
defendant,  and  Cisco  was  employed  by  them. 
While  so  employed  Cisco  fell  from  a  derrick, 
and  was  severely  injured.  He  was  sent  to 
Houston  and  placed  in  Dr.  Boyd's  Sanita- 
rium, where  be  received  medical  attention, 
and  other  expenses  were  incurred  in  his  be- 
half, amounting  to  the  sum  of  the  Judgment. 
.  Upon  the  question  of  defendant's  liability 
the  following  testimony  was  introduced: 

D.  R.  Beatty  testified:  "One  evening  about 
4  o'clock  I  saw  a  man  fall  out  of  the  derrick 
where  Hamil  &  Stewart  were  drilling,  and  I 
went  to  the  man  and  did  not  know  him.  He 
was  a  stranger  to  me ;  but  I  knew  that  they 
were  drilling  a  well  under  contract  with 
Mr.  Cheek;  and  I  went  to  Mr.  Cheek  and 
told  him  some  man  had  fallen  out  of  Hamil 
&  Stewart's  rig,  and  had  gotten  hurt,  and 
he  came  and  found  the  man  pretty  badly 
hurt ;  and  he  (Cheek)  asked  me  what  he  had 
better  do  with  him,  and  I  said,  'Send  him  to 
Houston  at  once.'  And  he  asked  where; 
and  I  said  to  Dr.  Boyd's  Private  Sanitarium 
at  811  Main  street  I  know  I  called  up  Dr. 
Boyd  and  asked  If  he  would  not  send  the 
ambulance  to  meet  the  6  o'clo<^  train,  and 
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be  said  be  would  bave  the  ambulance  tbere, 
and  before  going  in  I  asked  Cheek  what  I 
should  say  to  Dr.  Boyd  when  I  got  there, 
and  he  told  me  that  this  was  not  bis  man 
and  was  not  working  in  bis  employ,  but 
was  working  for  Hamil  &  Stewart,  bnt  that 
be  would  see  that  the  bill  was  paid  if  he 
(Boyd)  took  care  of  bim.  Coming  in,  I  did 
not  see  Dr.  Boyd.  He  was  at  the  depot ;  but 
I  saw  his  head  nurse,  and  told  the  nurse 
Just  what  Cheek  said,  that  he  did  not  want 
the  man  charged  to  him  because  he  Is  not 
bis  man.  I  said,  'I  would  rather  you  did  not 
charge  it  to  bis  personal  account  I  had 
rather  you  charge  it  to' my  personal  account 
than  charge  it  to  bim.'  Tbat  be  was  not  his 
man.  Next  morning  I  met  Dr.  Boyd,  and. 
as  well  as  I  can  recall,  I  repeated  die  same 
thing  to  Dr.  Boyd." 

Plaintiir  Boyd  testified:  "During  the  aft- 
ernoon of  March  13th,  I  was  called  over  the 
long-distance  telephone  from  Humble  to  talk 
to  a  man  by  the  name  of  Feistbamll,  who 
called  me  over  the  phone.  I  got  Cisco  that 
afternoon.  Hamil  brought  bim  to  my  place 
with  a  doctor,  but  I  bave  forgotten  the  doc- 
tor's name.  Cisco  was  brought  there  in  an 
ambulance  and  left  there.  I  did  not  bare 
a  conversation  with  Mr.  Hamil  tbat  day; 
but  I  did  with  Feistbamll.  I  did  not  bave 
any  conversation  with  Mr.  Cheek,  the  de- 
fendant, in  regard  to  this  matter  until  quite 
a  while  later.  I  had  a  conversation  with 
Mr.  Cheek  over  the  phone  just  before  or 
Just  after  Cisco  left;  and  later  be  saw  me 
in  my  office  in  Houston.  Feistbamll  brought 
Mr.  Cheek  to  my  o£Bce.  At  least,  they  came 
tbere  together.  There  bAi  been  a  failure  to 
get  anything  out  of  the  case  in  the  way  of 
payment  from  any  one.  Tbere  was  a  dis- 
pute as  to  who  should  pay  tbat  fee,  so  I 
went  to  Feistbamll  and  told  him  what  the 
dispute  was,  so,  according  to  his  agreement 
with  me,  he  brought  Cheek  to  my  office.  The 
matter  was  talked  over,  and  Cheek  stated 
tbat  he  bad  ordered  that  man  sent  tbere, 
and  agreed  to  be  responsible  for  his  bill  and 
would  pay  it,  and  the  only  thing  be  wanted 
was  for  me  to  give  him  time;  so  that  he 
could  get  some  notes  or  some  agreement 
from  Hamil  &  Stewart,  so  that  be  could  get 
back  tbat  money,  and  he  asked  for  two  or 
three  weeks'  extension.  I  took  Cisco  simply 
through. the  credit  of  Cheek,  stated  at  that 
time  by  Feistbamll.  I  did  not  take  bim  on 
the  credit  of  Cisco.  The  amount  was  never 
charged  to  Cisco;  but  it  was  charged  to  J. 
R.  Cheek."  He  further  testified:  "Feist- 
bamll called  us,  and  said  an  employ^  of  Ham- 
il had  been  injured  tbat  afternoon,  and  be 
wanted  to  send  bim  over  to  my  sanitarium, 
and  that  J.  R.  Cheek  said  he  would  be  re- 
sponsible for  the  bill.  I  took  Cisco  through 
the  credit  of  Cheek,  stated  at  that  time  by 
Feistliamil.  My  recollection  is  tttat  Cheek 
said  he  had  authorized  it.     Cheek  said  he 


would  pay  It  (the  bill)  himself ;  tbat  be  con- 
sidered himself  personally  liable." 

There  was  testimony  which  would  proba- 
bly have  justified  a  verdict  for  defendant, 
bnt  we  have  set  out  only  such  as  was  most 
favorable  to  plaintiff,  and  that  is  sufficient, 
we  think,  to  demonstrate  that  the  special 
charge  set  out  In  the  assignment  should  not 
have  been  glvm.  Tlie  assignment  cannot  be 
sustained. 

Tbere  was  no  error  In  refusing  to  give  de- 
fendant's special  charge  No.  6,  which  In- 
structed that  there  was  no  evidence  of  any 
consideration  to  defendant  for  any  promise 
on  his  part  subsegnently  to  Cisco's  entrance 
to  the  sanitarium,  because  there  was  no  evi- 
dence of  such  promise  subsequently  made, 
but,  if  any  such  was  made,  the  same  was 
coupled  with  the  admission  by  defendant  of 
bis  original  liability  Incurred  at  the  time  of 
Cisco's  entrance.  Even  if  not  subject  to  this 
objection,  we  think  the  charge  was  correctly 
refused  because  sufficiently  given  by  the 
court  in  the  general  charge. 

We  find  no  reversible  errors  In  the  record, 
and  the  Judgment  of  the  court  to  affirmed. 

Affirmed. 


WOODMEN   OF    THE   WORLD   ▼.   DODD 

et  al. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  2, 1911. 

Rehearing  Denied  Feb.  16,  1911.) 

1.  INBUBANCR  (I  748*)— Benefit  Certificates 
—FoBFEiTHBE— "Conviction  of  a  Felony" 
—"Convict." 

Where  a  benefit  certificate  provided  for 
forfeiture  if  a  member  was  convicted  of  a  fel- 
ony, the  policy  was  not  forfeited  where  insured 
died  pendiDg  a  motion  for  rehearing  on  appeal 
trom  a  conviction  of  manslaughter,  under  Code 
Cr.  Proc.  art.  884,  providing  that  the  judgment 
of  conviction  If  suspended  does  not  liecome  final 
while  an  appeal  remains  undetermined,  and 
Penal  Code,  art.  27,  declaring  that  an  accused 
person  Is  a  convict  only  after  final  condemna- 
tion by  the  court  of  last  resort  to  which  it  may 
have  been  thought  proper  to  appeal. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  748.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1584-1591;  voL  8,  p.  7619.] 

2.  INSCTBANCB  (8  787*)— FoBFEiTUBK— Death 
While  Violating  the  Cbihinal  Laws  of 
THE  State.  . 

Where  insured  while  insane  and  resisting 
arrest  was  killed  by  the  sherift,  his  insurance 
was  not  forfeited  under  a  provision  for  forfei- 
ture in  case  insured  met  his  death  while  vio- 
lating the  criminal  laws  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1957;    Dec  Dig.  |  787.*] 

Appeal  from  District  Court  Blarlon  Coun- 
ty;  R.  D.  Hart  Special  Judge. 

Action  by  Mrs.  Eddie  Proctor  Dodd  and 
others  against  the  Woodmra  of  the  World. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.    Affirmed. 

The  suit  Is  by  the  beneficiary  on  a  policy 
of  life  insurance  issued  by  appellant,  a  fra- 
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ternal  benevolent  association,'  to  C.  H.  Proc- 
tor. The  appellant  claimecl  tbat  the  policy, 
according  to  Its  terms,  was  avoided  because 
the  insured  bad  been  convicted  of  a  felony, 
and  because  the  Insured  when  he  met  his 
death  was  violating  the  criminal  laws  by 
resisting  and  assaulting  the  officer  who  came 
to  arrest  him.  Appellees'  replication  to  tbe 
plea  of  avoidance  was  that  the  judgment 
of  conviction  for  manslaughter  In  the  dis- 
trict conrt  was  pending  on  appeal  to  tbe 
Court  of  Criminal  Appeals,  and  was  not 
finally  disposed  of  at  the  time  of  the  death, 
and  that  as  to  the  second  ground  of  avoid- 
ance he  was  Insane  and  irresponsible  In  law 
for  his  acts  and  conduct  The  policy  pro- 
vides tliat  It  shall  tie  null  and  void,  and  all 
rights  shall  be  absolutely  forfeited  without 
notice,  "if  tbe  member  holding  this  .certifi- 
cate shall  be  convicted  of  a  felony,  or  should 
•die  from  an  act  or  acts  in  consequence  of 
the  violation  or  attempted  violation  of  the 
laws  of  the  state."  The  facts  are  that  the 
insured  was  Indicted  for  murder.  On  the 
first  trial  tbe  Jury  disagreed,  and  the  second 
trial  resulted  In  a  conviction  for  manslaugh- 
ter. The  case  was  appealed  to  the  Court  of 
Criminal  Appeals,  and  on  June  24,  1908,  the 
Judgment  of  the  trial  court  was  affirmed. 
A  motion  for  rehearing  was  made  and  filed, 
and  was  pending  at  the  death  of  the  In- 
sured on  October  2,  1908.  On  proper  motion 
of  suggestion  of  his  death  the  Court  of  Crim- 
inal Appeals  on  October  14,  1908,  entered 
an  order  dismissing  the  motion  for  rehear- 
ing on  account  of  the  death  of  appellant. 
Pending  the  appeal  the  Insured  was  granted 
ball;  and  after  the  affirmance  of  tbe  Judg- 
ment, and  before  there  was  any  ruling  on 
tbe  motion  for  rehearing,  some  of  his  bonds- 
men filed  an  application  with  the  cleric  of 
the  district  court  to  be  further  relieved  as 
sureties  on  the  bond.  This  application,  it  Is 
admitted,  required  the  clerk  to  issue  a  war- 
rant for  the  arrest  of  Proctor,  which  war- 
rant was  placed  in  the  hands  of  the  sherlft 
of  the  county  for  execution.  It  appears  from 
the  evidence  that,  when  the  sheriff  under- 
took to  execute  the  warrant,  the  acts  and 
conduct  of  the  Insured  towards  him  became 
so  violent  and  dangerous  as  to  require  tbe 
sheriff  In  his  own  necessary  self-defense  to 
shoot  and  kill  the  insured.  The  appellees 
oflTered  evidence  going  to  show  that  the  In- 
sured was  insane  and  legally  irresponsible, 
for  bis  acts  and  conduct  toward  the  sheriff. 
The  trial  was  to  a  Jury,  and  verdict  for 
appellees. 

F.  H.  Prendergast  and  E.  E.  Brougber,  for 
appellant.    T.  D.  Rowell,  for  appellees. 

Lisvx,  3.  (after  stating  the  facts  as  above). 
Appellant  for  error  contends  that  the  court 
should  have  directed  a  verdict  in  its  favor 
because  the  agreed  facts  show  that  the  In- 
Burf>d  had  been  convicted  of  a  felony  prior 
to  bia  death,  ftnd  this  conviction  avoided  the 


policy  sued  on.  According  to  tbe  terms  of 
the  policy,  all  rights  and  benefits  thereun- 
der ceased  when  the  Insured  member  "shall 
be  convicted  of  a  felony."  Clearly  these 
words  of  the  policy  were  used,  we  think,  to 
denote  the  final  result  of  the  prosecution 
in  a  court  of  competent  Jurisdiction.  He 
must  have  been  finally  adjudged  guilty.  The 
words  import  all  that  the  statute  of  the 
state  in  which  the  trial  is  had  requires  be- 
fore holding  the  Insured  to  the  status  of  a 
convict  If  the  words  were  to  be  so  con- 
strued as  to  signify  merely  the  finding  of 
the  Jury  that  the  insured  was  guilty,  then 
a  forfeiture  of  the  policy  would  be  worked 
then  and  there  on  tbe  verdict  of  the  jury, 
although  tbe  trial  court  on  motion  for  new 
trial  or  the  appellate  court  on  appeal  should 
set  aside  the  verdict  on  legal  grounds.  The 
accomplishment  of  such  a  result  to  the  rights 
of  a  member  could  not  reasonably  have  been 
Intended  by  a  benevolent  association.  Evi- 
dently tbe  purpose  of  inserting  tbe  condition 
In  the  policy  was  to  protect  the  order  against 
and  withdraw  benefits  from  any  men>ber 
who  subsequently  by  his  violation  of  the 
felony  laws  was  finally  declared  by  due  pro- 
cess of  law  a  felon.  So  interpreting  the 
meaning  of  the  language  of  the  policy,  it 
could  not  be  said,  we  think,  that  the  Insured 
at  the  time  of  his  death  had  under  the  laws 
of  tills  state  tbe  legal  status  of  a  convict. 
Article  884,  Code  Cr.  Proc.  1895,  provides 
that  the  Judgment  of  conviction  is  suspended, 
and  does  not  become  final  while  the  ap- 
peal remains  undetermined.'  Article  27,  Pen. 
Code  1895,  provides  that  an  accused  person 
is  "a  convict"  only  after  final  condemnation 
by  the  highest  court  of  resort  which  by  law 
has  Jurisdiction,  and  to  which  he  may  have 
thought  proper  to  appeal.  See  Jones  v. 
State,  32  Tex.  Cr.  R.  135,  22  S.  W.  404; 
Brannan  v.  State,  44  Tex.  Cr.  R.  399,  72  S. 
W.  184.  The  motion  for  rehearing  pending 
In  the  Court  of  Criminal  Appeals  operated 
to  suspend  tbe  Judgment  of  conviction,  and,* 
as  long  as  It  was  pending  and  undisposed  of, 
there  was  no  final  Judgment  of  conviction 
against  the  accused.  It  was  admitted  that 
the  Insured  died  before  the  motion  for  re- 
hearing was  finally  acted  on,  and  therefore 
the  policy  was  not  avoided  on  the  ground  of 
a  conviction  of  a  felony,  as  contemplated  by 
the  policy  sued  on. 

The  appellant  next  for  error  contends  that 
the  evidence  is  insufficient  to  establish  the 
fact  that  Proctor  was  Insane  at  the  time  he 
resisted  the  officer  and  was  killed.  If  Proc- 
tor were  insane,  then  he  was  legally  irre- 
sponsible for  bis  acts  and  conduct  and  the 
policy  would  not  be  avoided.  The  facts  in 
evidence  were  amply  sufficient,  we  think, 
to  raise  and  to  require  the  court  to  pass  the 
issue  to  the  jury,  and  their  finding  Is  war- 
ranted by  the  testimony.  And  we  do  not 
feel  authorized  to  disturb  the  finding  mere- 
ly  because  Uiere  are   contradictory   facts. 
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It  wonid  serre  no  naefal  purpose  to  set  oat 
tbe  facts. 
Tbe  Judgment  was  ordered  affirmed. 


SMITH  T.  HBSSDZ.t 

(Court  of  Civil  Appeals  of  Texas.    Jan.  4, 1911. 

Rehearing  Denied  Feb.  8,  1811.) 
1-  Affeai,  awd   Ebbob   (I  237*)— QuBSTiONS 

RKTIEWABLX — ASSIONUKNTS  ov  Bbbob. 
A  part7  against  whom  a  special  verdict  is 
rendered  must,  If  he  deems  the  evidence  in- 
sufficient to  sustain  it,  move  to  set  aside  tbe 
verdict,  and,  if  on  appeal  he  complains  of  the 
verdict,  he  must  do  so  under  an  assignment  of 
error  addressed  to  the  action  of  the  court  in 
refusing  to  set  it  aside. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1386-138S;  Dec.  Dig.  I 
287  ;•   Trial,  Cent.  Dig.  H  875-S78.] 

2.  Affeai.  and  Ebbob  (|  760*)  —  Questions 

KiTTXWABLE. 

An  assignment  of  error  to  the  action  of 
the  court  in  rendering  judgment  on  a  special 
verdict  merely  raises  the  question  whether  the 
court  entered  judgment  In  conformity  with  the 
verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  3074-3083;  Dec.  Dig.  | 
750.*] 

S.  Appeal  and  Ebbob  (|  1033*)— QnxBXioNS 
Reviewable  —  Pabtt  Entitlkd  to  Com- 
plain. 

A  party  on  appeal  from  a  judgment  on  a 
special  verdict  on  the  ground  that  the  judgment 
does  not  conform  to  the  verdict  may  not  com- 
plain of  an  error  in  the  judgment  operating  to 
the  disadvantage  of  the  adverse  party  who  does 
not  complain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4060^062;  Dec.  Dig.  f 
lOSa*] 

4.  Appeal  and  Ebbob  ({$  1002,  1001*)— Spe- 
cial Vebdict—Conclusiveness. 

A  special   verdict   rendered   on   conflicting 

evidence  and   supported    by   evidence   will  not 

be  disturbed  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  f{  3925-^4;    Dec  Dig.  {{ 

1002,  1001.*] 

Ji.  INSCBANCE  (I  593*)  —  FiBB  INSUBANOX  — 
CONTBACTS— CONBTBUCnON. 

A  life  policy  was  made  payable  to  insur- 
ed's estate.  Insured  assigned  the  policy  to  his 
copartner  to  the  extent  of  such  an  interest  as 
the  copartner  might  have  when  the  policy  be- 
came a  claim.  Insurer  before  issuing  the  pol- 
icy notified  insured  and  his  copartner  that  it 
did  not  issue  polides  based  on  the  insurable 
interest  of  a  partner  in  the  life  of  his  copart- 
ner. Held,  that  the  interest  of  the  copartner 
in  the  policy  on  tlie  death  of  insured  was  the 
amount  which  insured  then  owed  him. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1481;    Dec.  Dig.  |  583.*] 

Appeal  from  District  Court,  Travto  Coun- 
ty; Geo.  Calhoun,  Judge. 

Action  by  Mrs.  Tennie  A.  Hessey  against 
F.  H.  Smith.  From  a  judgment  for  plain- 
tur,  defendant  appeals.    Affirmed. 

Diclcens  &  Dickens  and  Warren  W.  Moore, 
for  appellant  Allen  &  Hart,  Jas.  H.  Hart, 
and  D.  H.  Doom,  for  appellee. 


JENKINS,  J.  Thla  rait  wu  Instltnted  bf 
appellee  as  survivor  of  the  community  estate 
of  N.  H.  Hessey,  deceased,  and  herself,  to 
recover  of  appellant  the  interest  of  said  com- 
mnnlty  estate  In  a  partnership  business  car- 
ried on  by  said  N.  H.  Hessey  and  appellant. 
Smith  which  Interest  she  alleged  to  be  of  the 
value  of  $2,509.41,  and  also  tbe  sum  of  $2,- 
600,  which  It  was  alleged  bad  been  collected 
by  appellant  on  an  insurance  policy  on  the 
life  of  said  Hessey.  Appellee  recovered  notb- 
Ing  as  to  tbe  copartnership  efTects,  but  judg- 
ment was  rendered  In  her  behalf  for  91,85&- 
41,  balance  due  her  on  said  insurance  policy. 

At  the  request  of  tbe  appellant,  the  case 
was  submitted  to  tbe  jury  on  special  issues, 
to  all  of  which  tbey  returned  findings.  As 
shown  by  a  memorandum  made  by  the  court 
and  copied  In  the  record  herein,  tbe  court 
arrived  at  tbe  amount  of  the  Judgment  ren- 
dered on  said  special  findings  in  the  foUow« 
Ing  manner: 

Assets. 

Stock  ot  mdaa fl6,85S  M 

Lous 5,068  68 

Book  accounts t,8M  76 

Cash mas 

Furniture  and  flztures 1,6(2  tO 

N.  H.  Hesur 4,648  46 

r.  H.  Smith 644  16 


UabUttltS. 

Ontstandlng  debts 

Capital  tarnished  by  Smitb 

Discount  on  book  accounts 

Taxes 

Proflt 


•14,684  M 

7,a»7T 

1MS» 

50000 

8,8U7S 


t30,W8  44    tS0,IS8  44 

One-half  of  net  proSt  ot  18,816.72  U f4,406  S6 

Hosser  has  drawn 4,648  46 

Hessey  overdraft 541  45 

Allow  him  Cr.  for  Insurance 6,600  00 


Due  by  Smith $1,668  41 

It  does  not  appear  from  appellant's  brief 
that  he  made  any  motion  to  set  aside  the 
findings  of  tbe  Jury,  and  for  a  new  trial,  and, 
if  he  did  so,  he  has  not  assigned  error  on 
the  action  of  the  court  thereon.  All  of  the 
assignments  of  error  are  to  the  action  of  the 
court  in  rendering  judgment  for  tbe  amount 
of  91,968.41,  exceiH  one,  which  is  as  to  the 
refusal  of  the  court  to  submit  a  special  is- 
sue requested  by  appellant 

In  the  case  of  Scott  v.  Bank,  66  S.  W.  485. 
this  court,  speaking  through  its  present  Chief 
Justice,  said:  "It  seems  qulto  clear  that, 
when  a  special  verdict  has  been  returned 
which  entitles  one  of  the  litigants  to  a  judg- 
ment, there  are  but  two  alternatives  for  the 
trial  court  One  Is  to  set  aside  the  verdict 
and  grant  a  new  trial,  and  the  other  is  to 
render  Judgment  upon  and  In  conformity 
with  tbe  verdict  If  the  verdict  is  not  sup- 
ported by  the  testimony,  what  is  the  remedy 
of  the  party  dissatisfied  with  it?  •  *  • 
Can  such  dissatisfied  party  remain  inactive, 
and  on  appeal  complain  of  tbe  verdict  or  the 
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failure  of  the  conrt  to  set  It  aside  of  its  own 
motion?  Clearly  not,  because  it  is  not  ttie 
duty  of  any  conrt  to  set  aside  a  verdict  un- 
less requested  so  to  do.  •  •  •  The  law- 
charges  tbe  party  against  whom  the  Jury 
finds  the  facts  with  tbe  Isnowledge  of  tbe 
fact  that  the  verdict  Is  contrary  to  bis  suc- 
cess, and  that,  unless  he  secures  Its  remov- 
al, it  will  be  followed  by  a  judgment  against 
him,  regardless  of  what  the  evidence  may 
be.  This  being  the  case,  be  must  not  only 
ask  the  trial  court  to  set  the  verdict  aside, 
but,  if  on  appeal  he  seeks  to  complain  on  ac- 
count of  the  verdict,  he  must  do  so  under  an 
assignment  of  error  addressed  to  tbe  action 
of  tbe  court  in  refusing  to  set  it  aside  and 
grant  a  new  trial." 

As  above  stated,  there  Is  no  such  assign- 
ment in  this  case.  The  only  matters  which 
we  are  required  to  consider  under  appellant's 
assignments  in  reference  to  alleged  errors  of 
the  court  in  entering  judgment  on  said  special 
findings  of  the  Jury  are  as  to  whether  or  not 
the  court  has  entered  Judgment  in  conformi- 
ty with  said  findings,  or,  as  we  think,  has 
the  court  failed  so  to  do  to  the  injury  of  ap- 
pellant? Taking  tbe  special  findings  of  tbe 
jury  as  we  construe  them,  tbe  calculation  of 
the  court  in  arriving  at  tbe  amount  of  the 
verdict  In  favor  of  the  appellee  Is  correct,  ex- 
cept the  court  has  allowed  5  per  cent,  for 
collecting  all  of  the  book  accounts,  which 
amounts  to  $109.39.  The  special  finding  is 
that  only  CO  per  cent,  of  said  accounts  are 
collectible,  and  they  are  charged  to  appellant 
on  that  basis,  whereas  the  calculation  used 
by  tbe  court  shows  that  he  allowed  appellant 
a  discount  of  5  per  cent  for  collecting  the 
entire  face  value  of  said  accounts.  This 
would  make  a  difference  of  $79.70  In  favor 
of  appellant,  of  which  no  complaint  Is  made 
In  the  assignments  of  error.  However,  ap- 
pellnut  construes  the  findings  of  the  jury  as 
fixing  the  inventory  value  of  loans  at  $5,- 
068.89,  and  their  market  value  at  25  per  cent 
above  this  amount  If  this  be  true,  the  court 
has  erred  in  Its  judgment  on  said  item  to  tbe 
amount  of  $1,267.17  In  favor  of  appellant. 
Appellee  does  not  complain  of  this  action  of 
the  court.  Can  appellant  be  heard  to  do  so? 
We  think  not  In  order  for  an  appellant  in 
any  case  to  require  of  this  court  a  reversal 
of  a  Judgment,  he  must  show  that  an  error 
has  been  committed  which,  at  least  probably, 
resulted  in  bis  injury.  If  any  error  was 
committed  by  tbe  court  in  this  matter,  it  not 
only  did  not  probably  result  In  an  injury  to 
him,  bot  assuredly  resulted  to  bis  benefit. 
Notwithstanding  the  fact  that  the  verdict  of 
tbe  Jury  is  not  complained  of  by  any  assign- 
ment of  error,  which  would  require  us  to  ex- 
amine as  to  tbe  correctness  of  the  same,  we 
bare  carefully  examined  the  statement  of 
facts  in  connection  with  the  special  findings 
of  tbe  Jary;  and,  while  there  is  evidence  on 
tbe  part  of  the  appellant  from  which  tbe 


Jury  might  well  have  found  differently,  stlli 
there  is  evidence  suflJcient  to  support  the 
findings  of  the  jury.  Such  being  the  case, 
this  court  will  not  set  such  verdict  aside, 
nor  will  we  disturb  the  Judgment  on  the 
ground  assigned,  viz.,  that  the  evidence  is 
Insufficient  to  sustain  the  verdict  of  the  Jury 

Appellant  assigns  error  upon  the  refusal  of 
the  court  to  submit  to  the  jury  tbe  follow- 
ing special  issue:  "State  whether  or  not  the 
said  Hessey  and  said  Smith  Intended  the 
policy  of  Insurance  taken  out  in  tbe  South- 
western Life  Insurance  Company,  and  as- 
signed by  each  to  the  other,  upon  their  re- 
spective deaths  to  be  paid  to  the  survivor, 
without  regard  to  whether  the  one  that  died 
was  indebted  to  him  or  not"  We  think  the 
court  did  not  err  in  refusing  to  submit  this 
issue,  for  tbe  reason  it  was  not  raised  by  any 
legal  evidence  in  the  case.  The  evidence 
shows  that  the  policy  on  the  life  of  Hessey, 
which  was  collected  by  Smith,  was  applied 
for  as  a  copartnership  life  insurance  policy ; 
that  is,  that  Hessey  applied  for  said  policy  to 
be  paid  to  appellant  stating  the  insurable 
Interest  of  appellant  in  the  life  of  Hessey  to 
be  that  of  a  partner.  We  are  not  called  upon 
in  this  case  to  decide  whether  or  not  the  fact 
of  copartnership  gives  an  insurable  interest 
in  the  life  of  another,  for  the  reason  that  the 
Southwestern  Life  Insurance  Company  noti- 
fied the  parties  (the  appellant  having  applied 
for  a  like  policy  in  favor  of  Hessey)  that  It 
did  not  issue  policies  of  that  character.  The 
Hessey  policy  was  Issued  payable  to  bis  es- 
tate, and  a  written  assignment  thereof  was 
made  to  appellant  "to  the  extent  of  such  In- 
terest as  said  assignee  may  have  when  said 
policy  becomes  a  claim."  Tbe  only  interest 
that  appellant  bad  in  said  policy  when  the 
same  "became  a  claim" — that  Is,  upon  tbe 
death  of  Hessey — was  the  amount,  if  any, 
Hessey  then  owed  appellant,  which,  as  ad- 
judged by  the  court  in  accordance  with  find- 
ings of  tbe  jury,  was  $541.45.  This  amount 
tbe  court  allowed  appellant  to  retain,  and 
rendered  judgment  for  appellee  for  tbe  dif- 
ference between  the  face  of  the  policy  ($2,- 
500)  and  this  indebtedness  $!>41.45,  which 
amounts  to  $1,958.41.  This  was  all  that  ap- 
pellant was  entitled  to  under  said  assignment 
of  said  policy.  Lewy  v.  Gllllard  et  al.,  76 
Tex.  400,  13  S.  W.  304;  Goldbaum  v.  Leon' 
&  H.  Blum,  79  Tex.  038,  15  S.  W.  504 ;  An- 
drews V.  Ins.  Co.,  92  Tex.  584,  50  S.  W.  '572. 

Finding  no  error  in  the  record,  the  judg- 
ment herein  is  affirmed.  . 


OOUTURIE  V.  CRESPI.t 

(Court  of  cavil  Appeals  of  Texas.     Jan.  18. 

1911.    Rehearing  Denied  Feb.  15.  1911.) 

1.  Bankbuptct    (I   803*)— Pbefebence— Evi- 
dence. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  a  payment  made  by  tbe  bankrupt  with- 
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in  four  months  of  bankruptcy,  evidence  held 
sufficient  to  aupport  a  finding  that  defendant 
had  no  knowledge  of  the  insolvency  of  the 
bankrupt  at  the  time  the  payment  was  made. 

[Ed.  Note.— For  other  casefl,  Bee  Bankruptcy, 
Dec.  Dig.  I  303.  •] 

2.  Apfeai.  and  Ebbob  (i  742*)— Assionkents 
OF  EJBBOB— Insufficient  Statements. 

Assignments  of  error  not  follovred  with 
such  propositions  and  statements  as  will  en- 
able the  Supreme  Court  to  pass  on  the  assign- 
ments without  referring  to  the  transcript  may 
be  ignored. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000;   Dec.  Dig.  i  742.*] 

3.  Appeal  and  Ebbob  (g  692*)  —  Recobd — 
Mattebb  Pbesented  —  Rulings  on  Evi- 
dence. 

Rulings  excluding  questions  to  a  witness 
will  not  be  reviewed  where  the  bill  of  excep- 
tions fails  to  show  what  answers  would  have 
been  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  2905-2909;  Dec.  Dig.  | 
692.*] 

Appeal  from  District  Court,  McLennan 
County;    Marshall  Surratt,  Judge. 

Action  by  Felix  Couturle,  trustee  In  bank- 
ruptcy, against  Flo  Crespl.  From  a  Judg- 
ment for  defendant,  plaintUf  appeals.  Af- 
firmed. 

See,  also,  131  S.  W.  403. 

Saunder,  Dufonr  &  Dufour  and  Jno.  W. 
Davis,  for  appellant  Prendergast  ft  Wil- 
liamson, for  appellee. 


KEY,  0.  J.  Both  parties  have  made  state- 
ments of  the  nature  and  result  of  this  suit, 
but  the  one  contained  In  appellee's  brief  Is 
more  succinct  and  is  substantially  correct 
It  is  as  foUows: 

"Felix  Couturle,  the  trustee  of  Gussonl  ft 
Co.,  wlio  were  adjudged  bankrupts  on  April 
14,  1908,  filed  this  suit  against  Pio  Cbeqpl, 
wbo  had  been  an  employ^  of  Gussonl  ft  Co. 
for  about  tbree  years  prior  to  their  bank- 
ruptcy. 

"The  suit  was  first  a  suit  for  debt  to  re- 
cover tbe  sum  of  $8,335.71,  alleged  to  have 
been  the  Indebtedness  of  Crespl  to  Gussonl 
&  Co.  at  the  time  of  their  bankruptcy,  which 
indebtedness  grew  out  on  account  of  Crespl 
having  overdrawn  his  account  for  that 
amount  The  second  ground  or  tbeory  of 
Couturie's  Case  was  that  Crespi  being  a  cred- 
itor of  Gussonl  ft  Co.  bad  received  a  prefer- 
ence wbicb  was  recoverable  under  and  by 
virtue  of  the  bankruptcy  act  by  reason  of 
having  drawn  within  four  months  next  pre- 
ceding tbe  filing  of  said  petition  in  bank- 
ruptcy $2,700,  which  be  drew  and  was  charg- 
ed to  bis  own  account  on  E^bruary  21,  190ti, 
and  to  recover,  also,  tbe  following  sums  of 
moBsy.  which  were  alleged  to  have  been 
drawn  out  of  the  funds  of  Gussonl  ft  Co., 
and  appropriated  to  his  own  use:  February 
21,  1908,  $10;  February  21,  1908,  $1150;  Feb- 
ruary 19,  1908,  $350;  February  21,  1908,  $350; 


February  28,  1908,  $130.51;  "Pebmary  18, 
1908,  $100;  February  18,  1908,  $100;  Feb- 
ruary 5,  1908,  $75. 

''The  defendant  Crespi  answered  by  gener- 
al demurrer,  special  demurrers,  g:eneral  de- 
nial and  by  special  answer,  wherein  be 
pleaded  that  he  had  been  employed  by  Gas- 
soul  ft  Co.  in  the  city  of  Savannah  for  tbe 
cotton  season  of  1905-06,  1906-07,  and  1907- 
06;  that  by  the  terms  of  bis  employment  he 
was  to  receive  a  salary  of  4  per  cent  of  the 
profits  of  said  business  per  annum,  but,  in 
the  event  the  profits  should  not  reach  the 
sum  of  $4,000  per  annum,  that  he  was  guar- 
anteed a  minimum  of  $4,000  per  annum  for 
his  services ;  that  in  addition  to  such  salary 
he  was  to  receive  the  sum  of  $150  per  month 
to  cover  bis  expenses  on  account  of  tbe  con- 
duct of  such  business,  which  sum  was  to 
constitute  no  part  of  bis  salary  but  was  to 
be  charged  as  a  part  of  the  expense  of  Gus- 
sonl ft  Co.;  that  in  conformity  with  his  said 
contract  of  employment  he  bad  drawn  out 
the  sums  of  money  charged  by  plaintiff  in 
the  exhibit  attached  to  plaintifTs  second 
amended  petition,  but  that  in  the  keeping  of 
the  books  at  Savannah  his  account  was  bal- 
anced from  time  to  time  by  charging  up  such 
balances  to  New  Orleans,  and  that  no  cred- 
its had  been  given  blm  for  the  amount  that 
be  was  entitled  to  on  the  books  of  Gussoni 
ft  Co.  at  Savannah,  and  that  such  credits 
should  have  been  credited  on  the  books  of 
Gussonl  &  Co.  at  their  head  office  in  New 
Orleans,  which  had  not  been  done.  Tbat  in 
truth  and  in  fact  he  was  not  Indebted  to  said 
firm  in  any  sum  whatsoever  or  to  C«aturie 
as  trustee  for  such  firm. 

"(2)  That  be  had  no  notice  or  knowledge 
of  the  insolvency  of  tbe  firm  of  Gussonl  & 
Co.  at  the  time  he  drew  out  said  $2,700  or 
any  other  sum  which  was  received  by  him 
individually;  that  as  to  tbe  sums  which  be 
paid  to  the  creditors  of  Gussonl  ft  Co.  which 
were  attempted  to  be  charged  to  him,  such 
sums  were  not  paid  out  with  the  view  of 
appropriating  the  same  to  his  own  use  and 
benefit,  and  same  were  not  so  appropriated, 
but  such  funds  as  were  paid  out  were  paid 
out  in  due  course  of  business,  without  any 
knowledge  of  insolvency  or  Intent  of  a  pref- 
erence. 

"(3)  That,  as  to  the  funds  which  were  In  bis 
hands,  he  had  tbe  right  to  retain  such  funds, 
or  so  much  thereof  as  were  sufficient  to  pay 
any  and  all  Indebtedness  due  by  Gussonl  ft 
Co.  to  him,  and  offset  same  against  tbe  In- 
debtedness of  said  firm  to  him;  that  such 
offsetting  or  retention  of  said  funds  under 
and  by  virtue  of  the  bankruptcy  act  was 
permissible,  and  same  did  not  constitute  a 
preference  within  the  acts  of  Congress  re- 
lating to  bankruptcy. 

"The  appellant  filed  a  supplemental  peti- 
tion, Joining  issues.  The  trial  was  had  be- 
fore the  court  who  rendered  a  Judgment  In 
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favor  of  the  appellee  from  whlcb  Judgment 
this  appeal  la  bad." 

The  trial  judge  filed  no  condnsiona  of  fact 
and  law,  bnt  the  Judgment  rendered  Impllea 
findings  In  faTor  of  the  defendant,  first,  as  to 
the  terms  of  tbe  contract  fixing  his  com- 
pensation; and,  second,  that  he  bad  no 
knowledge  or  notice  of  tbe  Insolvency,  of 
Gnssoni  A  Oo.  at  the  time  be  drew  out  the 
Bums  of  money  sought  to  be  recoyered  by  tbe 
plaintiff;  or,  third,  that  the  funds  referred 
to  were  in  his  bands,  and  be  bad  tbe  right 
to  retain  same  as  an  offset  against  the  In- 
debtedness of  GuBsonl  &  Go.  to.blm.  Tbe 
defendant  submitted  testlm<H>7  amply  sus- 
taining tbe  first  two  findings,  which  renders 
it  unnecessary  to  decide  as  to  tbe  third. 
However,  tliere  was  some  testimony  tend- 
ing to  sustain  tbe  latter  defense.  Tbe  con- 
tentions urged  by  counsel  for  appellee  upon 
tbe  subject  of  pr^erences  under  tbe  bank- 
mptcy  statute  seem  to  be  sustained  by  the 
following  authorities:  Grant  t.  Bank,  97 
U.  8.  80,  24  L.  Ed.  971;  Barbour  v.  Priest, 
108  U.  «.  293,  26  U  Bd.  478;  Stuckey  v. 
Bank.  108  U.  S.  74,  2  Sup.  Ct  219,  27  U  Bd. 
610;  Tumlin  ▼.  Bryan,  165  Fed.  168,  91  C.  G. 
A.  200,  21  L.  B.  A.  (N.  S.)  960. 

In  Grant  \  Bank,  supra,  the  court  say: 
"Some  confusion  exists  in  tbe  cases  as  to  the 
meaning  of  the  phrase  'having  reasonable 
cause  to  believe  such  a  person  is  insolvent' 
Dicta  are  not  wanting  which  assume  that  it 
has  the  same  meaning  as  if  it  bad  read,  'hav- 
ing reasonable  cause  to  suspect  such  a  person 
is  insolvent'  But  tbe  two  phrases  are  dis- 
tinct In  meaning  and  effect.  It  is  not  enough 
that  a  creditor  has  some  cause  to  suspect 
the  Insolvency  of  bis  debtor;  but  be  must 
have  such  a  knowledge  of  facta  as  to  IndtiCA 
a  reasonable  belief  of  his  debtor's  insolvency, 
in  order  to  Invalidate  a  security  taken  for 
bis  debt  To  make  mere  suspicion  a  ground 
of  nullity  in  such  a  case  would  render  the 
business  transactions  of  tbe  community  al- 
together too  insecure.  It  was  never  tbe  in- 
tention of  tbe  framera  of  tbe  act  to  establish 
any  such  rule.  A  man  may  have  many 
grounds  of  suspicion  that  his  debtor  is  in 
failing  circumstances,  and  yet  have  no  cause 
for  a  well-grounded  belief  of  tbe  fact  He 
may  be  unwUllng  to  trust  him  further,  be 
may  feel  anxious  about  his  claim  and  have  a 
strong  desire  to  secure  it,  and  yet  such  belief 
as  tbe  act  requires  may  be  wanting.  Obtaln- 
mg  additional  stenrity,  or  receiving  payment 
of  a  debt  under  such  circumstances,  is  not 
prohibited  by  law.  Receiving  payment  is 
pot  In  the  same  category,  in  tbe  section  re- 


ferred to,  as  receiving  security.  Hundreds 
of  men  constantly  continue  to  make  pay- 
ments up  to  tbe  very  eve  of  tbeir  failure, 
which  it  would  be  very  unjust  and  disas- 
trous to  set  aside.  And  yet  this  could  be 
done  In  a  large  proportion  of  cases  if  mere 
grounds  of  suspicion  of  thdr  solvency  were 
sufficient  for  the  purpose." 

In  tbe  case  at  bar  it  was  shown  that  Cres- 
pi,  tbe  defendant,  had  heard  rumors  con- 
cerning Gussonl  &  Go. ;  that  be  sent  a  tele- 
gram to  their  headQuarters  at  New  Orleans 
80  informing  them,  and  received  tbe  follow- 
ing reply:  "Rumors  of  failure  absurd.  We 
have  trouble  caused  by  a  concern  here.  To- 
morrow everything  will  be  settled."  There 
was  other  testimony  tending  to  show  that 
tbe  defendant  believed,  and  bad  reason  to 
believe,  that  tbe  firm  was  solvent,  and  that 
one  member  of  the  firm  was  a  man  of  very 
large  means.  The  testimony  referred  to  Jus- 
tified the  court  in  finding  that  the  defendant 
had  no  knowledge  or  notice  that  Gussonl  ft 
Co.,  and  the  individuals  composing  that  firm, 
were  insolvent  at  the  time  that  he  withdrew 
tbe  several  sums  of  money  In  controversy, 
and  applied  them  as  set  out  in  his  answer. 
And  not  having  such  notice,  and  tbe  sums  re- 
ferred to  having  been  used  in  payment  of 
bis  own  salary  and  of  other  legitimate  debts 
and  expenses  of  tbe  firm,  the  plaintiff,  as 
trustee  in  bankruptcy,  was  not  entitled  to 
recover  the  same. 

Besides  the  questions  already  referred  to, 
appellant's  brief  contains  several  assignments 
relating  to  the  action  of  the  trial  court  in 
rulings  made  upon  the  admissibility  of  tes- 
timony. Some  of  the  assignments  referred 
to  are  not  followed  up  in  appellant's  brief 
with  such  propositions  and  statements  as 
will  enable  this  court  to  pass  upon  the  as- 
signments without  referring  to  tbe  transcript; 
and,  for  that  reason  they  might  be  ignored. 
'Koetoryz  v.  Leary,  180  S.  W.  456,  and  cases 
there  cited.  However,  the  assignments  re- 
ferred to  have  been  considered  in  connection 
with  the  record,  and  no  reversible  error  has 
been  found.  As  to  some  of  tbe  rulings  re- 
ferred to,  where  the  court  sustained  excep- 
tions to  certain  questions,  the  bills  of  ex- 
ception fail  to  show  what  answers  would 
have  been  given  to  the  questions;  and,  for 
that  reason,  if  for  no  other,  those  assign- 
mmts  would  have  to  be  overruled. 

Upon  the  whole  case,  and  after  considering 
all  tbe  assignments,  our  omclusion  is  that 
tbe  Judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Affirmed. 
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FREEMAN  r,  COURTNEY,  t 

(Court  of  Civil   Appeals  of  Texas.     Jan.  18, 

1911.    Rehearing  Denied  Feb.  15,  1911.) 

Dauaoes  (J  210*)— Pebsonai.  Injubies— In- 

BTBUCTIONS. 

An  instruction  in  an  action  for  nq^ligent 
injuries  that,  if  the  Jury  "find  for  plaintiff  and 
believe  from  the  evidence  that  be  sustained  any 
of  the  injuries  alleged  in  his  petition,  then  you 
will  award  him  such  damages  as  you  believe 
from  the  evidence  will  fairly  compensate  him 
for  such  injurieSj  If  any,  as  are  alleged  in  hia 
petition,  and  which  you  find  are  sustained  by 
the  evidence,"  is  unobjectionable. 

[Ed.  Note.— For  other  cases,  see  'Damages, 
Cent.  Dig.  |§  537,  538;  Dec.  Dig.  {  210.»] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  Arthur  W.  Seellgson,  Judge. 

Action  by  F.  G.  Courtney  against  T.  J. 
Freeman,  receiver  of  the  International  & 
Great  Northern  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

King  &  Morris  and  Hicks  &  Hicks,  for  ap- 
pellant. H.  C.  Carter  and  Perry  J.  Lewis, 
for  appellee. 

NEILL,  J.  This  suit  was  brought  by  F. 
G.  Courtney  against  T.  J.  Freeman  In  bis 
capacity  as  receiver  of  the  International  & 
Great  Northern  Railroad  Company  to  re- 
cover $40,000  damages  for  personal  Injuries 
alleged  to  have  been  Inflicted  by  the  negli- 
gence of  the  defendant  while  plaintiff  was 
in  the  latter's  service  as  a  brakeman  and  In 
the  discharge  of  the  duties  of  his  employ- 
ment 

The  plalntUTs  allegations  were  substantial- 
ly: That  on  March  30, 1908,  while  plaintiff 
was  In  the  employ  of  defendant  as  a  brake- 
man  on  a  train  being  operated  between  Lare- 
do and  San  Antonio,  when  the  train  reached  a 
point  about  six  or  seven  miles  from  San  An- 
tonio, by  reason  of  defendant's  negligence,' 
plaintiff  was  thrown  from  one  of  the  cars  of 
the  train  and  seriously  and  permanently  in- 
jured. That  In  said  train  there  were  stock  cars 
which  had  trapdoors  in  the  roofs  thereof. 
That  it  was  the  duty  of  defendant  to  keep 
such  doors  securely  fixed  and  fastened  so  as 
to  avoid  Injuring  his  employes,  whose  duty 
It  was  to  go  over  such  cars  In  the  discharge 
of  the  duty  of  their  employment.  That  while 
plaintiff  was  going  over  the  top  of  said  cars, 
as  was  necessary  for  him  to  do  In  discharg- 
ing his  duty,  the  train  gave  a  sudden  lurch 
which  caused  blm  to  step  from  the  running 
board,  which  runs  over  the  top  of  the  car 
he  was  on,  upon  the  trapdoor  which  was 
thereby  displaced  or  gave  way,  and  caused 
him  to  be  thrown  from  the  car  a  distance  of 
some  20  feet  That  defendant  had  negligent- 
ly failed  to  have  the  trapdoor  which  consti- 
tuted a  part  of  the  roof  of  the  car  and  lia- 
ble to  be  stepped  upon  by  his  employes  se- 
curely fastened,  and  also  negligently  permit- 


ted the  trapdoor  to  be  Insecurely  and  defec- 
tively fastened  and  in  a  defective  state  and 
In  such  condition  as  to  give  way  or  become 
displaced  when  plaintiff  stepped  upon  U,  and 
that,  by  reason  of  its  defective  condition, 
plaintiff  was  thrown  from  the  car.  That  it 
was  at  night  and  dark,  and  plaintiff  did  not 
know  of  the  defective  condition  of  the  trap- 
door until  It  was  too  late  to  save  himself, 
and  that  such  negligence  of  defendant  di- 
rectly caused  his  injuries  without  his  fault 
That  by  reason  of  being  thrown  from  the 
car  plaintiff  was  terribly  shocked,  bruised, 
and  mangled.  That  his  left  leg,  hip,  side, 
arm,  shoulder,  and  head  were  severely  skin- 
ned and  bruised,  and  a  severe  Injury  inflict- 
ed to  bis  back  and  spine.  That,  by  reason 
of  said  Injuries,  plalntUTs  hearing  has  be- 
come greatly  impaired,  the  use  of  his  left 
shoulder  impaired,  the  sensation  and  use  of 
his  left  leg  impaired,  and  the  fanctlons  of 
bis  kidneys  and  bladder  hare  become  Impair- 
ed by  reason  of  Injuries  to  such  an  extent 
as  to  cause  him  great  pain  and  to  necessi- 
tate frequent  and  painful  urinations.  That 
he  suffers  great  pain  throughout  his  entire 
body,  limbs,  and  head,  and  that  said  Inja- 
rles  and  the  severe  shock  he  received  have 
seriously  affected  his  heart  and  jveakened  that 
organ,  and  his  nervous  system  is  so  shock- 
ed and  impaired  as  to  prevent  him  from 
proper  rest  day  or  night  That  all  of  said 
Injuries  are  permanent  and  have  caused  him 
to  suffer  great  mental  and  physical  pain,  and 
win  constantly  hereafter  cause  him  to  suf- 
fer such  pain,  etc.  The  defendant  answered 
by  a  general  denial  and  a  plea  of  contribu- 
tory negligence.  The  trial  of  the  case  re- 
sulted In  a  verdict  and  Judgment  in  favor  of 
plaintiff  for  the  sum  of  $11,500. 

The  evidence  clearly  establishes  the  neg- 
ligence of  the  defendant  alleged  In  plaintiers 
petition  and  his  Injuries  as  its  consequent 
and  proximate  result  but  fails  to  show  any 
negligence  on  his  part  contributing  thereto. 
Indeed,  it  is  not  contended  by  the  defendant 
that  such  negligence  on  his  part  was  not' 
proved  or  that  any  contributory  negligence 
on  the  part  of  plaintiff  was  proved.  As  to 
the  matters  of  fact  the  only  contention  of 
defendant  is  that  the  verdict  is  excessive, 
and  that  a  new  trial  should  have  been  grant- 
ed on  that  account  We  have  fully  consid- 
ered the  evid«ice  bearing  upon  the  nature 
and  extent  of  plaintiff's  injuries,  mental  and 
physical  sufferings  he  has  endured  and  may 
continue  to  endure  by  reason  of  them,  aud 
from  such  consideration  have  been  unal)ie 
to  reach  the  conclusion  contended  for  by  the 
defendant  We  therefore  sustain  the  verdict 
as  to  the  amount  of  damages  assessed.  This 
disposes  of  the  second,  third,  and  fourth  as- 
signments of  error. 

The  flrst  and  only  remaining  assignment, 
complains  of  this  paragraph:  "If  you  find 
for  the  plaintiff  aud  believe  from  the    evl- 


•For  other  cases  see  same  topic  and  aectlon  NUMBER  In  Dec.  Die.  A  Am.  Dig.  Ker  No.  Series  4fc  Rep'r  Indexes 

t  Writ  ot  error  denied  \>j  Supreme  Court. 


Digitized  by 


Google 


Tex.) 


GALVESTON,  H.  ft  S.  A.  RY.  CO.  v.  QUILHOT 


261 


dence  that  be  sustained  any  of  the  Injuries 
alleged  In  his  petition,  then  you  will  award 
lilni  such  damages  as  you  believe  from  the' 
evidence  will  fairly  compensate  him  for  such 
Injuries,  if  any,  as  are  alleged  in  his  peti- 
tion, and  wliicb  you  find  are  sustained  by 
the  evidence"  of  the  court's  charge.  We  can 
perceive  no  error  in  it 
The  Judgment  is  affirmed. 


GALVESTON,  H.  &  a  A.  RT.  CO.  v. 
QUILHOT. 
(Conrt  of  Civil  Appeals  of  Texas.     Jan.  18, 
1911.     Rehearing  Denied  Feb.  15,  1911.) 

1.  Carbiers   (5    110*)  — Fmight  — Notice — 

CnABACTEB    OF    GOODS. 

If  the  packages  in  which  freight  is  present- 
ed to  the  carrier,  or  the  marks  thereon,  mislead 
it  to  believe  that  the  freight  is  ordinary  freight 
instead  of  goods  of  exceptional  value,  and  the 
shipper  does  not  notify  the  carrier  of  the  char- 
acter of  the  goods,  the  carrier  is  not  liable  for 
their  exceptional  value  if  lost. 

[E2d.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {  498;  Dec.  Dig.  §  110.*] 

2.  Cabbiers  (I  19t*)  —  FBEioiiT  — Actions— 
RuFPiciKNCT  or  Evidence— Chabacteb  or 
Goods— Cabbibb's  Knowledge. 

In  an  action  for  loss  of  silverware  and 
china  en  ronte  which  were  shipped,  packed  in 
a  box  and  barrel,  evidence  held  to  sustain  a 
finding  that  the  railroad  company's  agent  was 
not  misled  as  to  the  character  or  value  of  the 
go«x]a  by  any  statement  of  the  shipper,  or  by 
the  nature  of  the  packages  or  the  markings 
thereon. 

[E2d.  Note.— For  other  cases,  see  Carriers, 
Dec.  IMg.  S  184.*] 

8.  Carbiebs  (t  110*)  — Fbiioht  — Notice  or 

Contexts— Necjessitt. 

The  shipment  of  silverware  and  expensive 
china  in  a  box  and  barrel  is  not  so  unusual  nor 
is  tbeir  value  so  extraordinary  as  to  require  the 
shipper  as  a  matter  of  law  to  give  notice  to 
the  carrier  of  their  nature  and  value  in  ab- 
sence of  a  request  for  such  information,  in  or- 
der to  recover  for  their  loss  en  route.    ■ 

[E^.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  »  498;   Dec.  Dig.  |  110.*] 

Appeal  from  Guadalupe  County  Court;  E. 
M.  Wurzbach,  Judge. 

Action  by  W.  QuIIhot  against  the  Oalves- 
ton,  Harrlsburg  &  San  Antonio  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.     Afilrmed. 

Baker,  Botts,  Parker  &  Garwood,  DlbrgU 
&  Mosheim,  and  J.  S.  McEachln,  for  appel- 
lant.    Seidemann  &  Short,  for  appellee. 

JAMES,  C  J.  The  case  was  previously 
before  us  on  appeal.  123  S.  W.  200.  In  two 
respects  the  statement  of  facts  is  said  to  be 
dlfferrat  from  what  it  was  in  that  case. 

Appellant  shows  that  the  station  agent. 
Griffin,  testified  at  the  late  trial  that  he 
prepared  the  bill  of  lading,  and  that  he  got 
tal8  Information  as  to  the  contents  of  the 
box  and  barrel  either  from  the  agent  of  ap- 
pellee, who  delivered  same  for  shipment, 
or  from  the  marks  on  the  packages,  and  that 


this  testimony  was  not  in  the  former  record. 

Also,  that  another  fact  was  shown  which 
was  not  in  the  former  record,  to  wit,  the  tes- 
timony of  Mrs.  Abbott,  who  stated  that  she 
made  Inquiry  as  to  the  cost  of  the  shipment, 
and  ascertained  that  to  send  it  by  express 
was  much  higher  than  by  freight,  and  after 
ascertaining  this  she  delivered  the  goods  to 
Krezdorn,  a  Jeweler,  with  instructions  to 
ship  same  as  if  it  were  his  own  property, 
and  that  in  this  connection  the  fact  that  the 
silverware  was  placed  by  the  Jeweler  in  a 
box  in  which  he  had  previously  received 
clocks,  and  which  was  marked  "Clocks,"  and 
that  the  hand-painted  china  and  other  excep- 
tionally valuable  articles  of  like  class  were 
placed  in  a  barrel  upon  which  was  marked 
"Glass,"  which,  according  to  the  testimony, 
meant  common  glass,  was  significant  of  an 
endeavor  on  the  part  of  appellee's  agent  to 
ship  such  valuable  articles  as  ordinary  glass 
and  docks. 

The  result  of  the  trial  was  a  Judgement 
for  plaintiff  rendered  by  the  court,  sitting 
without  a  Jury.  The  only  matter  contended 
for  is  that  the  Judgment  should  have  been 
for  defendant  on  the  evidence.  We  find  the 
substance  of  the  testimony,  In  so  far  as  it  is 
In  support  of  the  Judgment  to  be  as  follows: 

Mrs.  Abbott  desired  to  ship  a  lot  of  silver- 
ware and  expensive  china,  which  were  wed- 
ding gifts,  to  her  daughter,  Mrs.  Qullhot 
She  was  informed  that  it  would  he  less  ex- 
pensive to  send  same  by  freight  than  by  ex- 
press, and  delivered  them  to  Mr.  Krezdorn,  a 
Jeweler,  to  ship  for  her.  Krezdorn  packed 
them  in  a  box  and  barrel,  which  he  had  on 
hand,  the  former  bearing  the  mark  "Clocks" 
and  the  latter  "Glass,"  nailed  them  up,  and 
addressed  same  to  Mr.  William  Quilhot  Am- 
sterdam, N.  X.,  and  sent  same  by  the  street 
railway  company  to  the  depot  the  person  by 
whom  he  sent  them  being  Willis  Sheffield,  and 
to  the  best  of  Krezdorn's  recollection  he  gave 
Sheffield  no  other  instructions  than  to  get 
the  bill  of  lading  and  bring  it  back.  Shef- 
field delivered  same  and  brought  back  the 
bill  of  lading  which  showed  "list  of  articles: 
one  box  Glass,  one  bbl.  clocks";  "contents 
and  value  unknown."  The  shipment  was 
never  delivered,  but  was  lost.  In  the  bill  of 
lading  was  a  provision  that  correct  weight 
and  classification  are  to  be  ascertained  and 
collected  at  destination,  and  that  the  same 
was  given  subject  to  correction  as  to  rate, 
weight  and  .classification,  so  as  to  conform 
to  the  commission  rules.  Krezdorn  testified 
that  he  had  received  such  goods  sent  to  him 
by  freight 

The  evidence  does  not  deary  show  a  case 
of  Intentional  deceit  on  the  part  of  Mrs.  Ab- 
bott or  her  agent,  Krezdorn.  But  according 
to  the  authorities,  this  would  make  no  differ- 
ence in  the  result  if  the  packages  were  pre- 
sented to  the  carrier  in  such  form,  by  marks 
or  otherwise,  as  to  be  calculated  to  lead,  and 
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do  lead,  the  carrier  to  receive  them  as  ordi- 
nary freight,  Instead  of  articles  of  excep- 
tional value,  requiring  a  higher  rate  and 
greater  care.  If,  under  such  circumstances, 
the  carrier  acts  upon  the  appearance  of  the 
packages,  calculated  to  mislead  it,  the  law  Is 
well  settled  that  It  Is  not  liable  for  the  loss 
of  the  packages.  The  testimony  In  this  rec- 
ord Is  not  such  as  to  show  conclusively  that 
defendant's  agent  was  in  fact  influenced  by 
the  marks  on  the  packages  in  accepting  the 
same  and  giving  the  bill  of  lading.  The  bill 
of  lading  he  Issued  described  the  contents  as 
unknown.  If  he  actually  understood  that 
the  contents  consisted  of  clocks  and  ordinary 
glassware,  he  would  naturally  not  have  re- 
ferred to  same  as  unknown.  The  box  and 
barrel  had  previously  been  used  and  had  the 
marks  "Glass"  and  "Clocks"  already  upon 
them.  It  may  have  been  evident  from  their 
appearance  that  these  marks  had  not  been 
placed  there  to  designate  the  contents  of 
these  packages,  and  that  this  is  why  he  stat- 
ed the  contents  as  unknown. 

The  case  Is  not  materially  different  upon 
the  facts  from  what  It  was  when  here  be- 
fore. In  the  former  opinion  we  stated: 
"There  was  no  evidence  of  anything  done  by 
the  shipper  of  the  property  to  deceive  appel- 
lant as  to  the  contents  of  the  box  and  barrel 
tendered  to  It  for  shipment  The  marks 
upon  them  were  put  there  tb  indicate  their 
former  contents,  and  the  agent  did  not  testi- 
fy that  he  was  misled  by  them;  and  it 
would  seem  from  his  testimony  that  be  paid 
very  little  attention  to  the  shipment  any- 
way. It  was  stated  In  the  bill  of  lading  that 
the  contents  of  the  box  and  barrel  were  un- 
known as  well  as  their  value.  There  was  no 
evidence  whatever  tending  to  show  that  ap- 
pellant was  led  to  believe  that  the  property 
was  of  less  value  than  that  claimed  for  it" 

The  agent  Orlffln,  on  this  trial  testified 
that  he  got  his  Information  as  to  the  con- 
tents of  the  shipment  either  from  the  iterson 
who  delivered  the  shipment  or  from  the 
marks  on  the  barrel  and  box.  The  testimony 
of  Sh^Beld  tends  to  the  contrary  so  far  as 
he  was  concerned.  The  recital  In  the  bill  of 
lading,  "contents  unknown,"  tends  to  nega- 
tive. If  it  does  not  entirely  negative,  the  fact 
that  he  acquired  Information  of  the  contents 
from  any  source. 

It  was  competent  for  the  trial  Judge  in 
considering  the  testimony  to  arrive  at  the 
conclusion  that  no  intention  to  deceive  ex- 
isted for  any  purpose  on  the  part  of  the  ship- 
per or  her  agent  Krezdom;  that  defendant's 
agent  was  not  In  fact  misled  by  anything 
that  was  represented  by  the  shipper  or  her 
agent  nor  by  the  condition,  or  markings 
upon  the  packages,  into  accepting  the  same 
for  transportation,  and  fixing  the  charges. 

The  case  as  it  exists  in  this  record  Is  not 
materially  different  from  what  It  would  have 
been  had  the  aforesaid  marks  not  been  on 
the  packages.  It  appearing  that  the  agent  did 


not  act  upon  such  markings,  and  was  not  de- 
ceived thereby.  Suppose  the  box  and  barrel 
had  no  marks,  and  was  accepted,  as  it  was 
in  this  instance,  without  question  and  evi- 
dently without  any  special  attention  given 
the  matter  of  their  contents  and  value,  were 
the  contents  of  such  a  nature  as  made  it  the 
duty  of  the  shipper  to  give  the  carrier  notice 
of  the  same?  This,  it  seems,  would  be  true 
if  money  was  being  shipped  in  a  trunk  or 
package  which  would  not  of  itself  be  calcu- 
lated to  convey  notice  of  the  fact  Hutchin- 
son on  Carriers  (3d  Ed.)  §i  831,  332.  It  is 
probable  that  the  rule  will  apply  as  well  to 
rare  or  costly  articles  of  exceptional  value 
shipped  in  such  manner.  A  well-considered 
case  on  the  subject  is  Chesapeake  &  O.  Ry. 
Co.  V.  Hall  by  the  Supreme  Court  of  Ken- 
tucky, 136  Kj.  380, 124  S.  W.  375,  which  sums 
up  the  shipper's  duty  to  notify  in  this  lan- 
guage: "We  do  not  mean  to  hold  that  It  is 
the  duty  of  the  shipper  In  every  case  to  in- 
form the  agent  unless  inquiry  is  made  as 
to  the  contents  and  value  of  the  article  ship- 
ped. This  is  only  necessary  when  the  con- 
tents are  altogether  different  from  what  one 
would  assume,  were  contained  In  such  a 
package,  as  where  money,  or  valuable  Jewel- 
ry is  put  in  a  trunk  or  box.  If  the  package 
presented  for  shipment  contains  the  kind  of 
goods  that  are  generally  or  usually  sent  in 
such  packages,  or  that  a  person  of  ordinary 
prudence  might  assume  would  be  shipped  In 
them,  the  carrier  will  be  liable  for  the  value 
of  the  contents  no  matter  what  they  are. 
unless  false  or  misleading  statements  as  to 
the  contents  are  made  by  the  shipper,  either 
voluntarily,  or  In  response  to  inquiries,  or  he 
fraudulently  or  intentionally  conceals  the 
true  value  or  character  of  the  goods  for  the 
purpose  of  obtaining  a  lower  rate." 

It  is  manifest  that  a  person  of  ordinary 
judgment  and  experience,  would  naturally  as- 
sume that  any  kind  of  crockery  or  even  sil- 
verware that  is  now  in  almost  universal  use. 
and  which  have  become  common  articles  of 
commerce,  would  be  received  for  shipment  as 
freight  in  the  ordinary  way.  ECrezdom  tes- 
tified tliat  he  had  received  such  goods  ship- 
ped as  freight  Their  value  is  not  so  excep- 
tional and  extraordinary  as  to  suggest  any 
different  view,  so  as  to  require  the  shipper, 
as  a  matter  of  law,  to  give  nqtlce  to  the  car- 
rier of  their  nature  and  value,  unless  the 
information  is  asked  of  him. 

The  Judgment  is  affirmed. 


TEXAS  *  P.  KY,  CO.  v.  GULLETT  et  aL 

(Court   of   Civil   Appeals   of  Texas.     Jan.   14, 
1011.    Rehearing  Denied  Feb.  11,  1911.) 

1.  RAiutOADS  (1 390*)— Injukt  to  Pedestbiait 
— contbibtjtobt  nbolioence— discovebed 
Pebil. 

That  a  pedestrian  was  guilty  of  contribu- 
tory negligence  in  being  on  a  railway  track, 
does  not  prevent  recovery  for  his  death  if  ttie 
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emplo:r£*  on  the  train  which  strock  him  diacov- 
iftea  hia  peril  in  time  to  liave  stopped  the  train 
before  strildn;  him  by  osinf  the  means  at 
hand. 

[E)d.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1324,  1325;   Dec.  Dig.  |  390.*] 

2.  BAIUtOADS  (§  376*)— IWJUBT  TO  PXDESTBI- 

A»  — Discovert  of  Pkbil  — Duty  or  Em- 

PLOTfta. 

Train  employ^,  discovering  the  peril  of 
one  on  the  track,  must  use  every  means  at 
hand,  consistent  with  the  safety  of  the  train, 
to  avoid  striking  him;  use  of  ordinary  care  be- 
ing insufficient 

[Kd.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1275-1279;    Dec.  Dig.  |  376.*] 

3.  Death  (S  104*)— Dauaqks— Instbuotions. 

An  instruction  that  In  determining  the 
damages  caused  by  negligent  death,  the  jury 
could  consider  the  support  of  the  widow  and 
her  minor  children,  and  the  children's  ages,  was 
erroneous,  l>eing  unlimited  as  to  time. 

[E^.  Not*.— For  other  cases,  see  Death,  Dec. 
Dig.  I  104.*] 

4.  Thiai,  (I  194*)— IM8TS0CTIOIIS— Weight  or 

£VIDENCB. 

An  instruction  to  ascertain  the  amount  of 
damages  for  negligent  death  in  dollars  and 
cents,  and  make  that  good,  was  erroneous  as 
upon  the  weight  of  the  evidence. 

[EJd.  Note,— For  other  cases,  see  Trial,  Cent 
Dig.  IS  439-466;   Dec.  Dig.  i  194.*] 

5.  Death    (J    104*)— Dauaobs— Ussufpobted 

ISSTKUCTIONS. 

An  instruction  permitting  the  jury  to  de- 
termine the  value  of  decedent's  services  in  su- 
perintending and  educating  his  children,  was  er- 
roaeoas,  in  the  absence  of  evidence  of  such  serv- 
ices. 

[E>d.  Note.— For  other  cases,  see  Death,  Dec 
Dig.  i  104.*] 

6.  Death  ({  104*)— Damaoes— Unsttpfobted 
Ihstbvctions. 

An  instmction  in  an  action  for  negligent 
death  permitting  consideration  of  decedent's 
health,  energy,  etc.,  was  erroneous,  in  the  ab- 
sence of  supporting  evidence. 

[Bd.  Note. — For  other  cases,  see  Death,  Dec 
Dig.  {  104.*] 

Appeal  from  District  Court,  Van  Zandt 
Connty;   T.  R.  Yantis,  Special  Judge. 

Action  by  Mrs.  Nellie  Gullett  and  others 
against  the  Texas  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Reversed  and  remanded. 

W.  L.  Hall,  M.  G.  Sanders,  and  J.  A. 
Germany,  for  api)ellant.  Cbas.  H.  Reese, 
J  no.  W.  Davidson,  and  W.  A.  Davidson,  for 
appellees. 

BOOKHODT,  J.  This  to  a  Bnlt  by  Mrs. 
Nellie  Gullett,  for  herself  and  as  next  friend 
for  ber  minor  children,  HalUe,  Katie,  Bessie, 
and  Vergie  Gnllett,  to  recover  damages  tor 
the  alleged  negligent  killing  of  her  husband 
and  the  father  of  her  children.  She  alleges 
that  J.  B.  Gullett-  went  upon  defendant's 
track  on  May  1,  1907,  at  a  point  where  It 
bad  been  used  by  the  public  as  a  pathway 
for  travel  by  pedestrians  such  a  leng;th  of 
time  as  to  make  him  a  licensee,  and  was 
there  mn  over  and  killed  by  one  of  the  de- 
fendant's trains;    that  the  engineer  operat- 


ing the  engine  of  the  train  had  been  for 
more  than  10  years  an  employe  of  defend- 
ant, and  knew  this  particular  place  was  so 
used  by  the  public;  that  the  train  was  run 
at  a  dangerous  rate  of  speed;  that  the  en- 
gineer failed  to  sound  the  whistle  and  ring 
the  bell  for  Houston  street  crossing,  which 
was  west  of  where  deceased  was,  and  failed 
to  give  any  kind  of  warning  of  the  approach 
of  the  train,  although  they  knew  that  they 
were  approaching  street  crossings  In  the 
town  of  Grand  Saline;  that  the  engineer 
did  discover  the  said  J.  B.  Gullett  and  his 
peril  In  time  to  have  avoided  striking  him, 
but  that  the  engineer  and  employes  in  charge 
of  the  train  failed  to  exercise  any  care  in 
that  behalf.  The  petition  further  sets  out 
the  damage  alleged  to  have  been  sustained 
by  reason  of  the  loss  of  the  said  J.  B.  Gul- 
lett by  the  plaintiffs,  and  prays  for  a  Judg- 
ment of  $1,999.  The  defendant  answered  by 
a  general  denial,  and  specially  denied  that 
Its  roadbed  and  right  of  way  was  habitually 
used  by  the  public  as  a  highway  for  pedes- 
trians; that  deceased  was  using  it  as  such, 
but  that  he  was  lying  down  upon  it  In  the 
nighttime.  E^rther  answering,  it  alleged 
that  deceased  was  a  trespasser,  and  that  he 
was  guilty  of  contributory  negligence  In  be- 
ing upon  the  track  at  the  time  and  place 
where  he  was  killed;  that  he  was  negligent 
in  remaining  on  the  track  in  front  of  a  mov- 
ing train;  that  he  was  not  at  a  crossing, 
but  that  be  went  upon  the  track  in  a  drunken 
condition  at  a  place  and  time  that  the  en- 
gineer would  not  reasonably  anticipate  his 
presence,  and  there  laid  down  so  as  to  par- 
tially conceal  himself  where  the  roadbed 
was  dark,  being  covered  with  cinders,  and 
he  himself  wearing  dark  clothes  made  It 
nearly  Impossible  for  the  employes  In  charge 
of  said  train  to  discover  his  presence.  The 
case  was  tried  before  a  Jury  and  resulted  In 
a  verdict  and  Judgment  for  plaintiffs  for  the 
gross  sum  of  $1,999.  Defendant's  motion  for 
jiew  trial  having  been  overruled.  It  perfected 
an  appeal. 

The  evidence  was  sufficient  to  raise  the  is- 
sue that  the  agents  and  servants  of  appellant 
in  charge  of  and  operating  its  train  that 
struck  and  killed  J.  B.  Gullett  saw  him  up- 
on the  railroad  track  and  discovered  his  peril 
In  time,  with  the  use  of  the  means  at  their 
command,  to  have  stopped  the  train  before 
striking  him.  There  was,  therefore,  no  error 
in  refusing  appellant's  charge  instructing  a 
verdict  in  its  favor.  The  fact,  if  It  was  a 
fact,  that  Gnllett  was  guilty  of  contributory 
negligence  in  being  upon  the  railway  track 
would  not  prevent  a  recovery  by  appellees 
under  the  law  of  discovered  peril.  Railway 
V.  Staggs,  90  Tex.  461,  39  S.  W.  295.  It  Is, 
therefore,  unnecessary  to  discuss  the  as- 
signments presenting  the  contention  that  the 
court  erred  In  refusing  certain  requested 
charges  on  contributory  negligence. 
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Error  Is  assigned  to  the  court's  action  In 
refusing  appellant's  requested  charge  reading 
as  follows:  "You  are  further  Instructed  that 
If  you  find  from  the  evidence  that  J.  B.  Gul- 
lett  was  standing  upon  the  track  at  the  time 
be  was  struck,  and  that  the  engineer  on  said 
train  saw  the  said  J.  B.  GuUett  standing 
thereon,  then,  in  that  event,  the  engineer  on 
said  train  had  the  right  to  presume  that 
the  said  J.  B.  GuUett  would  get  off  the 
track  In  time  to  avoid  being  struck  by  said 
engine,  and  yon  will  find  for  the  defendant, 
unless  you  further  find  that  the  said  en- 
gineer discovered  that  the  said  J.  B.  Gullett 
could  not  or  would  not  get  off  the  track  in 
time  to  prevent  being  struck,  and  that  the 
engineer  could  have  stopped  his  train  by  the 
use  of  ordinary  care  to  use  all  the  means  at 
his  command  consistent  wltb  safety  of  the 
train  before  striking  him."  Tbls  charge  is 
not  correct.  If  the  agents  and  employes  op- 
erating the  train  saw  Gullett  on  the  track 
and  discovered  his  peril,  they  owed  him  the 
duty  of  using  every  means  within  their  pow- 
er, consistent  with  thb  safety  of  the  train,  to 
avoid  running  him  down.  Railway  v.  Bread- 
ow,  90  Tex.  26,  36  S.  W.  410.  The  use 
of  ordinary  care  to  make  use  of  such  means 
as  stated  In  the  charge  is  not  the  correct  rule. 

The  jury  were  Instructed  that  "If  they  be- 
lieve from  the  evidence  that  they  (plaintiffs) 
have  sustained  any  Injury  for  which  defend- 
ant Is  liable,  as  explained  In  these  instruc- 
tions, then  the  Jury  has  the  right  to  take  Into 
consideration  the  support  of  plaintiff  and 
her  minor  children  and  the  Instruction  and 
physical,  moral,  and  Intellectual  training,  as 
weU  as  the  ages  of  said  minor  children,  so 
far  as  these  matters  have  been  proven  in 
determining  the  amount  of  damages  In  this 
case."  This  charge  Is  assigned  as  error,  and 
the  assignment  must  be  sustained.  The 
plaintiffs  were  entitled  to  recover  compensa- 
tion for  the  pecuniary  loss  sustained  by  them 
In  the  death  of  J.  B.  GuUett  To  Instruct 
the  Jury  that  In  determining  the  damage 
they  could  take  into  consideration  the  sup- 
port of  plaintiff  and  her  minor  children,  as 
weU  as  the  ages  of  said  children,  without 
qualification,  was  error.  This  charge  left 
the  Jury  without  any  limit  as  to  the  time 
they  should  consider  such  support  There 
was  no  evidence  of  the  cost  of  such  sup- 
port. Railway  t.  Worthy,  87  Tex.  465,  29 
S.  W.  376. 

Again,  the  Jury  were  Instructed  that,  "You 
must  ascertain  from  the  evidence  the  pe- 
cuniary loss  sustained  In  dollars  and  cents 
as  nearly  as  you  can  approximate  thereto 
and  make  that  good."  This  charge  Is  as- 
signed as  error,  and  we  think  this  assign- 
ment should  be  sustained.  An  instruction 
to  ascertain  the  amount  of  the  damages  sus- 
tained by  plaintiffs  In  dollars  and  cents,  and 
make  that  good,  is  upon  the  weight  of  evi- 


dence.   There  Is  nothing  In  the  other  parts 
of  the  charge  modifying  this  language. 

Error  Is  assigned  to  that  portion  of  the 
charge  reading  as  follows:  "The  Jury  must 
found  their  estimate  of  the  amount  of  such 
loss,  If  any,  upon  such  facts  In  proof  as  tend 
to  show  the  extent  of  the  pecuniary  loss 
sustained,  taking  Into  consideration  th^.  age, 
business  capacity,  experience  and  habits, 
health,  energy,  and  perseverance  during 
what  would  have  probably  been  his  lifetime, 
if  be  had  not  been  killed,  so  far  as  these 
matters  have  been  shown  by  the  testimony, 
and  also  having  regard  to  the  value  of  serv- 
ices In  the  superintendence,  attention  to  the 
care  of  his  family,  and  In  the  education  of 
his  children,  of  which  they  have  been  depriv- 
ed by  the  death  of  J.  B.  GuUett."  The  evi- 
dence faUs  to  show  what  services  If  any, 
were  rendered  by  J.  B.  Gullett  during  his 
lifetime  In  the  superintendence  of  his  fam- 
ily and  the  education  of  his  children.  The 
charge  leaves  It  to  the  Jury  to  determine  the 
value  of  these  services,  when  there  is  no 
evidence  that  any  such  services  were  render- 
ed by  him.    This  was  error. 

It  was  also  Improper  to  Instruct  the  jury 
to  take  into  consideration  the  habits,  health, 
energy,  and  perseverance,  during  what  would 
have  been  the  lifetime  of  the  deceased  when 
there  was  no  evidence  upon  those  matters. 

For  the  errors  pointed  out  In  the  charge 
the  Judgment  Is  reversed  and  the  cause  re- 
manded. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OP 
TEXAS   V.    EDWABDS.t 

(Court  of  Civil  Appeals  of  Texas.    Jan.  7,  1911. 
Rehearing  Denied  Feb.  11,  1911.) 

1.  RAiLBOAns  (8  305*)— Opebation  or  Tbaixs 
— Cabe  Requibed. 

Where  trainmen  discover  at  a  private  cross- 
ing perBons  leading  stock  which  is  becomiug 
frightened  at  the  train,  they  most  refrain  from 
sounding  the  whistle  when  it  is  discovered  that 
it  will  probably  cause  Injury,  unless  it  is  nec^ 
essary  to  preserve  the  train  or  prevent  damage 
to  some  person. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  !|  968-971;   Dec.  Dig.  i  305.*] 

2.  RArLBOADS  (8  350*)— Opebation  of  Tbaiks 
— Care  Requibed. 

Whether  trainmen  discovered  the  peril  of  a 
person  leading  an  animal  through  the  ^te  of 
a  private  farm  crossing  in  time  to  refram  from 
sounding  the  whistle  and  frightening  the  ani- 
mal, '  causing  injury  to  the  person,  AeU,  under 
the  evidence,  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  1155;   Dec.  Dig.  8  350.*] 

Appeal  from  District  Court,  Hunt  County; 
R.  L.  Porter,  Judge. 

Action  by  George  Edwards  against  the  St 
LoulB  Southwestern  RaUway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 


*For  other  cues  see  same  topic  and  section  NUMBBB  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Index^ 

t  Writ  of  error  granted  by  Supreme  Court. 
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E.  B.  Perkins  and  Templeton,  Craddoctc, 
Crosby  &  Dinsmore,  for  appellant  Evans  & 
Carpenter,  for  appellee. 

RAIXEY,  C.  J.  Tbis  suit  was  brought  by 
George  Edwards  against  the  railway  com- 
pany to  recover  damages  for  personal  in- 
juries to  bis  wife,  alleged  to  have  been  sus- 
tained by  her  by  reason  of  being  Jumped 
against  and  knocked  down  by  a  cow  she 
was  leading  becoming  frightened  at  the  blow- 
ing of  the  whistle  of  a  passing  train  of  the 
defendant  at  a  private  crossing  over  defend- 
ant's track,  Inside  the  inclosure  of  a  farm 
on  which  plalntUt  lived.  Defendant  pleaded 
the  general  Issue,  and  specially  that  the 
train  was  properly  operated  and  in  the  usual 
manner;  that  plaintiff's  wife  knew  that  the 
train  was  coming  before  she  reached  the 
gate,  that  leads  to  the  crossing,  and  after 
going  through  said  gate  bad  ample  time  to 
have  reached  a  place  of  safety;  that  she 
knew  bow  trains  were  usually  operated  at 
said  place;  and  that  she  assumed  the  risk 
and  was  guilty  of  contributory  negligence. 
A  trial  resulted  in  a  verdict  and  Judgment 
for  plaintiff,  from  which  the  railway  com- 
pany appeals. 

The  court  gave  the  following  charge,  viz.: 
"Now,  if  you  believe  from  the  preponderance 
of  the  evidence  that  the  place  where  it  was 
the  duty  of  .the  railway  company  to  sound 
Its  road  crossing  signal  was  west  of  said 
crossing  more  than  100  yards  when  trains 
were  traveling  in  a  western  direction  on 
said  road,  and  if  you  find  that  while  plain- 
tiff's wife  was  standing  on  the  Inside  of  the 
rlgbt  of  way  holding  a  cow,  with  a  rope, 
waiting  for  the  trali^  to  pass,  the  agents  and 
servants  of  the  defendant  In  charge  of  and 
operating  a  freight  train  sounded  the  whis- 
tle when  the  engine  was  on  said  private 
crossing,  and  if  you  find  that  said  cow  took 
fright  at  the  sound  of  said  whistle  and 
Jumped  against  plaintiff's  wife,  and  she  was 
thereby  injured  In  any  or  all  the  ways  and 
parts  of  her  body  as  alleged  and  set  forth 
in  the  original  petition  add  in  the  trial 
amendment;  and  if  you  further  find  that  the 
use  of  said  crossing  by  persons  on  said  farm 
bad  existed  so  long  and  with  such  frequency, 
If  it  did,  that  the  agents  and  servants  in 
charge  of  and  operating  the  defendant's 
freight  trains  and  the  one  in  question,  knew 
that  persons  might  reasonably  be  expected 
to  be  on  or  about  said  crossing,  Intending 
to  ose  the  same  in  crossing,  at  any  time 
dnring  the  day;  and  If  you  further  find  that 
the  agents  and  servants  in  charge  of  said 
train,  in  sounding  said  whistle  on  said  cross- 
ing, if  they  did,  were  guilty  of  'negligence' 
under  the  circumstances  as  that  term  is  de- 
fined In  the  first  paragraph  of  this  charge, 
and  that  such  negligence,  if  any,  was  the 
proximate  canse  of  plaintiff's  wife's  injuries, 
if  any — then  you  will  find  for  the  plaintiff." 
This  charge  Is  assigned  as  error,  and  among 
the  objections  thereto  appellant  urges  the 


following:  "The  said  charge  is  erroneous  In 
that  the  same  directs  a  verdict  for  the  plain- 
tiff without  reference  to  whether  the  opera- 
tives of  the  engine  knew  of  the  presence  of 
plaintiff's  wife  near  the  crossing  in  a  per- 
ilous situation  and  without  reference  to 
whether  in  the  exercise  of  ordinary  care  they 
would  have  been  keeping  a  lookout  for  per- 
sons situated  as  she  was  and  would  have  dis- 
covered her  in  time  to  have  avoided  the 
accident  and  when  the  operatives  were  under 
no  duty  to  keep  a  lookout  for  a  person  sit- 
uated as  she  was." 

Plaintiff's  wife  testified,  in  effect,  that  said 
crossing  had  been  used  frequently  and  for 
a  long  time  by  persons  on  the  farm;  that 
persons  might  reasonably  be  expected  to  be 
on  or  about  the  crossing,  Intending  to  use  it; 
that  the  track  was  fenced,  with  gates  on 
either  side,  and  the  right  of  way  was  about 
100  feet  wide;  that  she  was  leading  a  cow 
intending  to  cross  the  track  to  give  her 
water;  that  when  she  approached  the  gate 
she  heard  a  train,  but  paid  no  attention  to 
it  She  led  the  cow  through  the  gate,  and 
Just  as  she  reached  the  inside  thereof  the 
train  passed  and  sounded  the  whistle  at 
the  crossing,  which  frightened  the  cow,  caus- 
ing her  to  Jump  against  plaintiff's  wife,  in- 
juring her. 

The  court's  charge  is  subject  to  the  criti- 
cism of  appellant,  in  that  it  authorizes  a  re- 
covery If  the  jury  believed  from  the  evidence 
that  such  crossing  bad  been  used  by  persons 
on  the  farm  with  such  frequency  and  for 
such  a  length  of  time  as  that  defendant 
knew  persons  might  reasonably  be  expected 
to  be  on  or  about  the  crossing.  In  other 
words,  the  import  of  the  charge  is  that  de- 
fendant owed  the  plaintiff's  wife  the  duty 
to  use  care  in  keeping  a  lookout  at  said 
point  to  discover  her  situation,  and  to  avoid 
frightening  her  cow  and  preventing  Injury. 
This  is  not  a  correct  principle  of  law.  While, 
under  such  circumstances,  It  was  the  duty  of 
the  servants  of  the  railway  company  to  keep 
a  lookout  for  persons  intending  to  use  .the 
crossing  to  prevent  a  collision  with  them, 
they  owed  no  such  duty  to  keep  a  lookout  to 
avoid  the  frightening  of  stock.  Their  duty 
was  to  run  their  trains  at  such  place  with- 
out making  unusual  noises.  If  they  discov- 
er persons  driving  teams  or  leading  stock, 
and  they  discover  the  stock  is  becoming 
frightened  at  the  train,  they  must  refrain 
as  much  as  possible  from  making  any  noise 
that  is  calculated  to  frighten  the  stock.  The 
sounding  of  the  whistle  of  an  engine  is  re- 
quired by  law  on  certain  occasions,  yet  this 
should  be  refrained  from  to  prevent  the 
frightening  of  stock,  when  It  Is  discovered 
that  stock  will  become  frightened  and  prob- 
ably do  injury,  unless  the  sounding  is  nec- 
essary for  the  preservation  of  the  train  or 
to  prevent  injury  to  some  iterson. 

The  rule  applicable  to  keeping  a  lookout  in 
such  a  case  as  this  is  laid  down  in  Railway 
Co.  V.  Boesch   (Sup.)  126  S.  W.  8,  and  In 
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Hargis  ▼.  Railway  Co.,  75  Tex.  19,  12  S.  W. 
953.  In  the  Boesch  Case,  where  a  team  was 
frightened  by  a  train  at  a  street  crossing  in 
a  town.  It  is  said:  "It  is  the  right  of  the 
servants  of  a  railroad  company  to  move  their 
trains  with  usual  and  necessary  noises,  -with- 
out keeping  a  lookout  for  frightened  tiaams 
along  the  track.  It  was  so  held  in  the  case 
of  Hargis  v.  Railway  Co.,  75  Tex.  19,  12  S. 
W.  953.  Bnt  where  they  undertake  to  make 
an  unusual  and  unnecessary  noise  at  a  cross- 
ing of  a  public  road,  or  street,  they  should 
exercise  circumspection,  and  see  that  there 
are  no  teams  in  position  to  be  frightened  by 
such  unusual  sounds." 

Whether  or  not  the  operatives  of  the  train 
saw  the  situation  of  plaintlfTs  wife  In  time 
to  refrain  from  sounding  the  whistle,  or  dis- 
covered her  peril  in  time  so  to  do,  was  a 
question  for  the  Jury.  The  evidence  fails 
to  show  that  her  situation  was  discovered 
by  the  engineer ;  but  there  was  evidence  that 
the  fireman  saw  her,  but  whether  in  time  to 
inform  the  engineer  to  prevent  the  sounding 
of  the  whistle  was  a  question  for  the  jury's 
determination.  Railway  Co.  ▼.  Boesch,  su- 
pra. 

Several  special  charges  requested  by  the 
appellant  were  refused  by  the  court.  From 
what  we  have  said,  we  deem  it  unnecessary 
to  discuss  them,  as  on  another  trial  the 
court  will  be  governed  by  this  decision,  and 
such  charges  given  or  omitted  as  may  be 
required  by  the  evidence  given  on  the  trial. 

For  the  error  in  the  charge,  as  indicated, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded. 


MECCA   FIRE  INS.  CO.  v.  COGHLAN. 

(Court   of  Civil   Appeals  of  Texas.     Jan.   18, 

1911.    Rehearing  Denied  Feb.  9,  1911.) 

INSUSANCB  (S  323«)  — FiBB  INSUBANCB— VA- 
CANCY OF  Pbopebtt  —  CoNSiBuonoN  of 
Policy. 

Where  one  insurance  policy  upon  several 
buildings,  which  practically  constitutes  one  risk, 
piovided  that  it  shall  l>e  void  as  to  eveir  part  if 
a  building  therein  described  is  vacant  for  more 
than  10  days,  that  provision  goes  to  the  entire 
contract,  and  if  one  building  is  vacant  longer 
than  10  days.,  the  whole  insurance  lapses  even 
though  the  amount  of  insurance  on  each  build- 
ing is  specified. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  764;    Dec.  Dig.  {  323.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Norman  O.  Kittrell,  Judge. 

Action  by  W.  C.  Coghlan  against  the  Mecca 
Fire  Insurance  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  Judgment  rendered  for  defendant 

W.  Lk  Eason,  for  appellant  John  O.  Tod, 
for  appellee. 

McMEANS,  J.  In  consideration  of  $25 
paid  by  W.  C.  Coghlan  to  the  Mecca  Fire  In- 


surance Company  the  latter  Issued  to  him  a 
policy  of  fire  insurance  insuring  him  against 
loss  by  fire  In  the  sum  of  $1,000,  as  follows: 
"$400.00  on  the  two-story  frame  sblngled 
roof  bnildlng  while  occupied  by  tenants  as 
courtroom  on  first  floor  and  living  rooms  on 
second  floor  on  comer  of  Broadway  and 
State  Sts.,  Harrlsbni^,  Texas.  $200.00  on  his 
one  frame  addition  to  the  atwve  building 
thereto  attached  whidi  was  used  for  grain 
and  feed  when  bnildlng  was  nsed  for  mer- 
cliandlsing.  $400.00  on  the  two-story  frame 
shingled  roof  building,  including  foundations, 
gas  and  water  pipes,  bath  tnbs  and  water- 
closets  and  connections,  and  stationary  heat- 
ing apparatus  therein  occupied  as  a  dwelling, 
situated' on  comer  of  Broadway  &  State  Sts., 
in  the  town  of  Harrisburg,  Texas,  Harris 
County."  The  property  described  in  the  poli- 
cy having  been  destroyed  by  fire,  Coghlan 
brought  this  suit  against  the  insurance  com- 
pany to  recover  the  full  amount  for  which 
it  was  insured. 

The  undisputed  testimony  showed  that  one 
of  the  buildings  described  as  a  two-story 
frame  shingled  building  was  a  residence 
house  and  that  it  had  become  vacant  before 
the  fire  and  so  remained  for  more  than  10 
days.  It  was  further  shown,  without  con- 
tradiction, that  the  other  two-story  building 
described  as  a  storehouse  had  also  become  va- 
cant before  the  fire  and  remained  so  for  more 
than  10  days.  The  building  described  as  an 
"addition  to  the  above  bnildlng  thereto  at- 
tached" was  shown  to  have  been  continuously 
Occupied  by  tenants  of  the  insured  from ,  the 
date  of  the  issuance  of  the  policy  until  the 
time  of  the  fire.  There  was  proof  that  the 
two  buildings  last  referred  to  were  so  at- 
tached as  to  be  regarded  as  one  building. 
The  case  was  tried  before  a  Jury.  After  the 
testimony  was  heard  the  court  instructed  the 
Jury  to  retum  a  verdict  for  plaintiff  for  $600. 
being  the  amount  for  which  the  addition  and 
the  building  to  which  it  was  attached  were 
insured,  and  denied  a  recovery  for  the 
amount  for  which  the  residence  was  insured. 
The  Jury  having  returned  a  verdict  In  ac- 
cordance with  the  instruction  of  the  court  a 
Judgment  thereon  was  duly  entered  for  plain- 
tiff, from  which  the  defendant  after  its  mo- 
tion for  new  trial  had  been  overruled,  ap- 
pealed. 

Appellant's  first  assignment  complains  that 
the  court  erred  in  overruling  its  motion  for 
new  trial  on  the  grounds  stated  In.  paragraph 
1  thereof,  which  are  "that  the  verdict  and 
Judgment  are  contrary  to  the  law  •  and  the 
evidence  because  the  uncontradicted 'evidence 
showed  that  the  policy  sued  on  is  divided 
into  three  items,. aad  that  each  item  covers 
a  separate  bnildlng,  and  that  the  'residence 
and  the  'storehouse'  covered  by  the  policy 
were  vacant  and  unoccupied  at  the  time  of 
the  fire,  and  that  each  of  said  buildings  had 


•For  other  cases  see  same  topic  aad  section  NUMBER  In  Dec.  Die.  A  Am.  Dis.  Kaj  So.  Berlei  ft  R*p'r  Ind«x«> 
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{)een  Tacant  and  nnocrapied  for  more  than 
ten, days  next  preceding  the  fire,  and  the 
policy  provides  that  same  shall  be  void  In 
tbe  event  a  bnlldlng  described  In  the  policy 
be  or  become  vacant  or  unoccupied  and  so  re- 
main for  tt3i  days;  and  that  said  buildings 
irere  contlgnoos  to  each  other  and  80  situ- 
ated as  to  constitute  one  risk." 

The  third  assignment  complains  of  the  re- 
fasal  of  the  court  to  give  defendant's  special 
diarge  No.  4  instructing  the  Jury. to  return 
a  Terdlct  in  its  favor. 

Appellant  contends  that  the  policy  became 
Toid  In  toto  when  one  of  the  buildings  de- 
tcribed  therein  became  vacant  and  unoccu- 
pied and  BO  remained  for  10  days  prior  to  its 
deatmctlon  by  fire  On  the  other  hand,  the 
appellee  maintains  that  the  vacancy  of  a 
part  only  of  the  property  insured  does  not 
arold  the  insurance  under  the  vacancy 
clause,  and  that  when  an  insurance  policy 
corers  two  or  more  buildings,  there  is  no 
breach  of  the  condition, against  the  vacancy 
nalees  all  the  buildings  are  vacant;  and  he 
tites  several  cases  in  support  of  his  conten- 
tions. The  court  evidently  held  the  view 
ttiat  vacancy  of  one  of  the  buildings  avoided 
tbe  policy  only  in  so  far  as  that  particular 
building  was  concerned, .  leaving  tbe  policy  In 
full  force  as  to  the  others. 

Ttie  testimony  is  conclusive  that  the  resi- 
dence was  a  separate  building,  and  was  not 
atucbed  to  the  storehouse,  or  the  addition 
thereto,. in  such  a  way  as  to  make  them  one 
building.  The  parties  by  their  contract  rec- 
ognized the  existence  of  each  of  tbe  three 
ttmctures  Insured  as  separate  structures, 
and  not, as  one  building,  but  while  separate, 
the  evidence  leaves  no  doubt  that  the  three 
xrere  so  situated  with  reference  to  each  oth- 
er as  to  constitute  one  risk.  The  contract 
provides  that  "this  policy  shall  be  entirely 
Toid  in  toto  as  to  every  part  and  parcel,  sub- 
ject and  divisions  thereof  •  •  •  If  a 
building  herein  described  *  *  *  be  or  be- 
come vacant  or  unoccupied  and  so  remain  for 
ten  days."  We  think  that  the  ruling  of  our 
Supreme  Court  In  BUIs  v.  Insurance  Com- 
pany, 87  Tex.  547,  29  S.  W.  1063,  29  I>  R.  A. 
706,  47  Am.  St.  Rep.  121,  is  decisive  of  the 
question  under  discussion.  We  quote :  "The 
terms  being  that  the  policy  shall  be  entirely 
void  upon  a  certain  state  of  case,  It  cannot 
become  void  in  part  in  that  event  A  con- 
tract cannot  be  entirely  void  and  at  the  same 
time  be  partially  valid.  Entirely  void,  means 
void  in  toto.  In  all  its  .parts,  and  as  to  all 
rights  claimed  under  it  We  agree  with  coun- 
<el  for  defendant  that  tbe  contract  is  .en- 
tire, and  that  if  the  facts  bring  the  case 
within  the  language  of  the  clause  expressing 
tbe  condition  of  the  forfeiture  it  is  void  as 
to  all  the  property  embraced." 

Tbe  expression  "entirely  void,"  as  used 
above,  is  also  used  in  the  policy  sued  on  in 


the  present  case.  But  this  policy  goes  fur- 
ther, and,  in  addition  to  providing  that  It 
shall  be  entirely  void  in  tbe  case  stated,  adds, 
"in  toto,  as  to  every  part  and  parcel,  subject 
and  division  thereof,"  if  a  building  therein 
described  become  and  remain  vacant  and  un- 
occupied for  10  days.  Here  the  subject  of 
insurance  was  buildings,  and  the .  parties  rec- 
ognized by  their  contract  the  insured  prop- 
erty consisted  of  three  buildings,  and  it  was 
clearly  provided  .in  the  contract  that  If  a 
building  (that  is,  one  building — any  one  of 
the  three)  should  remain  vacant  and  unoccu- 
pied for  10  days  tbe  policy,  should  be  entirely 
void,  in  toto,  as  to  every  part  and  parcel, 
subject  and  division.  As  said  by  Judge 
Brown  In  the  case  referred  to:  "It  is  unnec- 
essary to  enter  into  a  discussion  of  the  rules 
which  govern  In  determining  whether  a  policy 
of  Insurance  upon  different  articles  separate- 
ly valued  Is  to  be  held  entire  or  not  •  •  • 
The  language  In  this  policy,  however  is  so 
definite  upon  the  subject  that  there  is  no 
room  for  construction."  We  think  that  the 
facts 'bring  the  case  within  the  language  of 
the  clause  expressing  the  condition  of  the 
forfeiture,  and  that  the  policy  became  void 
in  toto  when  one  of  the  buildings  became 
vacant  and  so  remained  for  10  days,. and  that 
the  court  should  have  instructed  a  verdict 
for  defendant  as  requested  by  the  special 
charge.     , 

In  view  of  the  above  holding  it  becomes  un- 
necessary to  consider  in  detail  the  several 
cross-assignments  of  error  presented  by ,  ap- 
pellee in  which  be  complains  of  the  action  of 
the  trial  court  In  denying  to  him  a  recovery 
of  the  amount  for  which  the  residence  was 
insured,  but  it  is  sufficient  to  say  that  tbe 
cross-assignments  present  no  reversible  error 
and  are  overruled.  The  judgment  of  the 
court  below  Is  reversed  and  judgment  here 
rendered  for  appellant. 

Reversed  and  rendered. 


HILIi  COUNTY  V.  SAULS.f 

(Court  of  Civil  Appeals  of  Texas.     Jan.   14, 

1911.    Rehearing  Denied  Feb.  4,  1911.) 

1.  Counties    (J   74*)— Tbeasubebs— Compen- 
sation. 

Under  Const  art.  16,  \  44,  giving  county 
treasurers  such  compensation  as  may  be  pro- 
vided by  law,  and  under  Rev.  St  1895,  art. 
2467,  providing  that  they  shall  receive  commis- 
sions not  exceeding  a  stated  i>ercentage  to  be 
fixed  by  the  commissionen'  court,  the  amount 
of  commission  is  discretionaiy  with  that  court; 
but  it  cannot  validly  provide  that  be  shall  re- 
ceive no  commission,  and,  on  such  order  being 
made,  the  treasurer  is  entitled  to  the  commis- 
sion fixed  by  a  previous  order. 

[Ed.    Note.— For   other   cases,   see    Counties, 
Dec.  Dig.  i  74.*] 

2.  Counties  (|  74*)— Tbkasubebs  —  Compen- 
sation. 

Under  Rev.  St  1895,  art.  2467,  providing 
that  county  treasurers  shall  receive  commissions 


'For  Mlwr  csms  wt»  wm*  t«ple  and  •eoUon  NUMBER  tn  Dse.  Dlx.  *  Am.  Dig.  K«r  No.  SerlM  ft  Rep'r  Indax«s 
t  Writ  of  error  denied  by  Supreme  Court 


Digitized  by 


Google 


268 


1S4  SOUTHWESTERN  REPORTER 


fTex. 


on  moneys  received  and  disbursed  not  exceed- 
ing a  certain  percentage  to  be  fixed  by  the  com- 
missioners' court,  the  treasurer  who  served  more 
than  one  year  was  entitled  to  commissions  as 
money  was  received  and  paid  out,  and  not  a 
proportionate  amount  of  the  commissions  for 
the  time  be  served. 

[Ed,  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  §  74.*] 

3.  Counties  (f  74*)— Tbbasukebs  —  Compen- 
sation. 

Under  Rev.  St.  1895,  art.  2467,  providing 
that  county  treasurers  shall  receive  commissions 
not  exceeding  2^  per  cent  on  receipts  and 
disbursements,  to  be  fixed  by  the  commissioners' 
court,  courts  cannot  interfere  with  an  order 
fixing  the  commission  at  1%  mills  on  the  dollar. 
[E)d.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  §  74.»] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Action  by  Dellle  Sauls  against  Hill  County. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals; plaintiff  assigning  cross-error.  Af- 
firmed. 

Frazier  &  Sburtleff,  for  appellant  F.  P. 
Works,  W.  C.  Morrow,  and  William  C.  Mor- 
row, for  appellee. 

RAINEY,  0.  J.  This  suit  was  brought  by 
appellee  to  recover  of  Hill  county,  appellant, 
certain  fees  of  office  claimed  to  be  due  him 
as  county  treasurer  of  said  county.  Appel- 
lant answered  by  general  denial,  and  specially 
answered.  In  effect,  that  all  sums  due  him 
as  such  treasurer  have  been  paid  him ;  that 
the  compensation  to  which  he  was  entitled  as 
treasurer  had  been  fixed  by  the  commission- 
ers' court  prior  to  his  election  and  Induction 
Into  office,  and  be  was  not  led  to  believe  he 
would  receive  any  greater  amount  for  his 
services;  that  be  accepted  the  amount  so 
paid  him  in  full  settlement  of  the  services 
so  rendered,  and.  he  Is  estopped  from  claim- 
ing further  compensation.  A  trial  resulted 
in  a  Judgment  in  favor  of  appellee  for  $838.- 
68  with  interest,  and  appellant  appeals. 

There  is  no  controversy  as  to  the  facts, 
which  consist  of  agreements  of  counsel  and 
orders  of  the  commissioners'  court,  as  fol- 
lows: "It  is  agreed  that  the  plaintiff  was 
elected  county  treasurer  at  the  November 
election,  1908,  and  qualified  the  1st  of  Decem- 
ber, 1908 ;  that  the  funds  received  by  him  be- 
tween December  1,  1908,  and  March  13,  1909, 
exclusive  of  what  he  received  from  bis  prede- 
cessor and  exclusive  of  school  fund,  amounts 
to  $77,988.76;  that  the  total  compensation 
on  that  at  1  per  cent  would  be  $966.45 ;  and 
that  he  has  received  during  that  period  $140.- 
87." 

The  commissioners'  court  of  Hill  county 
passed  the  following  orders: 

"It  is  the  sense  of  the  commissioners* 
court  that  on  December  1, 1908,  and  after  the 
present  term  of  the  county  treasurer,  Mr. 
Albert  lu  Welch,  has  expired,  the  commis- 
sions received  by  the  county  treasurer  be 
limited  to  that  to  which  he  Is  entitled  by 


law  for  receiving  and  disbursing  tbe  school 
funds,  and  that  he  receive  no  commissions 
on  other  county  funds  received  and  disbursed 
by  said  officer,  and  it  is  so  ordered  this  Jan- 
uary 16,  1908. 

"On  this,  the  16th  day  of  February,  1906, 
the  court  toolc  up  the  matter  of  fixing  the 
commissions  to  be  paid  and  allowed  the 
county  treasurer  for  his  services  for  receiv- 
ing and  paying  out  the  funds  of  Hill  county 
as  such  treasurer.  And  the  court,  after  con- 
sidering the  same,  all  members  being  pres- 
ent and  acting,  made  the  following  order: 
It  is  ordered  by  the  court  that  the  commis- 
sion hereafter  to  be  allowed  and  paid  to  the 
county  treasurer  for  his  services  as  such 
shall  be  for  receiving  the  funds  on  which 
a  commission  Is  legally  chargeable^  the  rate 
of  1  per  cent.  And  on  all  funds  paid  out  on 
which  a  commission  is  legally  chargeable  the 
rate  of  1  per  cent 

"On  this  13th  day  of  March,  1909,  the  mat- 
ter of  the  commissions  to  be  allowed  the 
county  treasurer  came  on  to  be  considered 
by  the  court,  and  the  matter  of  determining 
what  should'be  done  with  the  order  of  this 
court  made  and  entered  on  January  16,  1908, 
and  entered  in  this,  volume  on  page  206,  and 
the  court,  having  fully  considered  the  mat- 
ters involved  here,  enters  this  order:  It  is 
hereby  ordered  that  the  order  of  this  court 
entered,  on  January  16,  1906,  be,  and  the 
same  is  hereby,  rescinded,  and  that  the  coun- 
ty treasurer  be,  and  he  is  hereby,  allowed 
1%  mills  on  receipts  and  1%  mills  on  dis- 
bursements, and  that  this  order  take  the 
place  of  the  order  entered  as  above  stated 
on  page  206  of  this  volume.  The  purpose 
of  this  order  Is  to  do  away  with  the  former 
order  of  this  court,  and  to  fix  a  commission 
of  1%  mills  for  receipts  and  1%  mills  for 
disbursements  by  the  county  treasurer,  from 
and  after  December  1,  1908.  Done  in  open 
court  all  members  thereof  being  present  aud 
acting.    March  13,  1909. 

"It  is  agreed  that  the  1^  mills  referred  to 
in  the  above  order  meant  I14  mills  on  tbe 
dollar.  It  Is  further  agreed  that  the  plain- 
tiff at  the  time  he  qualified  as  county  treas- 
urer, and  at  the  time  he  performed  the  serv- 
ices, knew  of  the  existence  of  the  order  of 
January  16,  1908,  and  that  he  knew  that  it 
was  the  purpose  of  that  order  to  reduce  the 
salary;  that  that  order  meant  Just  what  it 
said,  that  he  was  not  to  have  any  salary  or 
compensation  for  the  work,  further  than  that 
provided  In  said  order." 

The  first  question  to  be  considered  is: 
Was  the  action  of  the  commissioners'  court 
of  Hill  county  on  January  16,  1906,  llmlUng 
the  commissions  of  the  treasurer  to  what  he 
was  allowed  by  law  for  receiving  and  dis- 
bursing the  school  funds  and  denying  him 
commissions  as  to  all  other  funds,  void  and 
of  no  effect? 

The  law  relating  to  the  compensation  of 
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tbe  county  treasurer  in  force  at  tbe  time 
said  action  was  taken  by  said  commissioners' 
court  was  as  follows:  Const  Tex.  art.  16, 
$  44.  directs:  "Tbe  Legislature  shall  pre- 
scribe the  duties  and  provide  for  the  elec- 
tion by  the  qualified  voters  of  each  county 
Id  this  state,  of  a  county  treasurer  and  coun- 
ty surveyor,  who  shall  hare  an  office  at  tbe 
county  site  and  hold  their  office  for  two 
years,  and  until  their  successors  are  qualifi- 
ed ;  and  shall  tiave  such  compensation  as 
may  be  provided  by  law."  Article  2167, 
Sayles'  Ann.  Civ.  St.  1897,  provides:  "The 
county  treasurer  shall  receive  commissions 
OK  the  moneys  received  and  paid  out  by  him, 
said  commissions  to  be  fixed  by  order  of 
the  commissioners'  court  as  follows:  For 
receiving  all  moneys,  other  than  school  funds 
for  the  county,  not  exceeding  two  and  one- 
half  per  cent,  and  not  exceeding  two  and 
one-half  per  cent,  for  paying  out  the  same ; 
provided,  however,  he  shall  receive  no  com- 
mission for  receiving  money  from  his  prede- 
cessor nor  for  paying  over  money  to  his  suc- 
cessor in  office."  Article  2468,  Sayles'  Ann. 
ClT.  St.  1897,  provides:  "The  treasurers  of 
the  several  counties  shell  be  treasurers  of 
tbe  available  free  school  fund,  and  also  of 
the  permanent  county  school  fund  for  their 
respective  counties.  Tbe  treasurers  of  the 
several  counties  shall  be  allowed  for  receiv- 
ing and  disbursing  tbe  school  funds  one-half 
of  one  per  cent  for  receiving,  and  one-half  of 
one  per  cent,  for  disbursing,  said  commis- 
sion to  be  paid  out  of  the  available  school 
fund  of  the  county ;  provided,  no  commission 
slian  be  paid  for  receiving  the  balance  trans- 
mitted to  him  by  his  predecessor,  or  for  turn- 
ing over  the  balance  in  bis  bands  to  his  suc- 
cessor; and  provided  further,  that  he  shall 
receive  no  commission  on  money  transfer- 
red." Acts  31st  Leg.  p.  22,  {  154a,  provides: 
"That  DO  commission  shall  hereafter  be  paid 
for  receiving  and  disbursing  the  school  fund." 
The  Constitution  created  the  office  of  coun- 
ty treasurer  and  provides  that  he  "shall  have 
such  compensation  as  may  be  provided  by 
law."  This  evidently  contemplates  that  the 
Legislature  should  enact  some  provision 
which  would  entitle  the  county  treasurer  to 
some  compensation.  In  obedience  to  this, 
tbe  Legislature  did  enact  article  2467,  Rev. 
St  18S5,  which  provides  that  the  treasurer 
«ball  receive  commissions  on  ail  moneys  re- 
ceived and  disbursed,  other  than  school  funds 
for  the  county,  not  exceeding  2^^  per  cent. 
for  receiving  and  not  exceeding  2>^  per  cent 
for  paying  out  the  same,  except  such  as  re- 
ceived from  his  predecessor,  and  that  turned 
-over  to  his  successor.  While  this  law  left 
it  discretionary  with  tbe  commissioners' 
court  to  fix  tbe  compensation,  not  to  exceed 
tbe  2%  per  cent,  as  stated,  yet  by  Its  terms 
It  la  evident  that  the  commissioners'  court 
was  to  fix  some  remuneration  for  services 
rendered,  and  the  action  denying  any  com- 
pensation whatever  was  contrary  to  tbe  spir- 
it, if  not  the  letter,  of  said  law.    We  there- 


fore are  of  the  opinion  that  said  action  of 
tbe  commissioners'  court  in  falling  to  allow 
compensation  was  void  and  of  no  effect,  and 
that  the  order  theretofore  existing  allowing 
commissions  of  1  per  cent  on  all  moneys  re- 
ceived and  on  all  moneys  paid  out  remained 
in  full  force  until  March  18,  1909,  when  said 
court  fixed  the  compensation  at  1%  mills  on 
tbe  dollar. 

Appellant  complains  that  the  Judgment  is 
excessive,  in  that  a  greater  sum  was  allowed 
appellee  than  he  was  entitled  to,  and  con- 
tends that  the  commissions  for  the  time 
which  appellee  held  the  office  prior  to  March 
13,  1909,  should  have  been  the  proportion  of 
$2,000  as  that  time  bears  to  the  whole  year. 
The  case  of  Davenport  v.  Eastland  Co.,  94 
Tex.  277,  60  S.  W.  243,  Is  cited  in  support 
of  appellant's  contention.  In  that  case  the 
county  treasurer  had  qualified  on  November 
1,  1896,  and  served  until  his  successor  quali- 
fied on  November  19,  1898,  something  over 
two  years.  Between  November  1,  1898,  and 
November  19,  1898,  he  collected  and  paid  out 
considerable  money,  and  the  question  was 
whether  he  was  entitled  to  full  commissions 
on  tbe  moneys  received  and  paid  out,  or 
only  such  proportion  of  $2,000  as  tbe  time 
he  served  over  two  years  bears  to  the  whole 
year.  Had  he  been  allowed  to  retain  the 
full  commissions  on  the  amount  collected 
and  paid  out  Injustice  would  have  been  done 
bis  successor,  as  appellant  would  have  got- 
ten a  greater  proportion  of  the  $2,000  than  he 
was  entitled  to.  But  such  is  not  this  case. 
Here,  the  treasurer  served  for  more  than  12 
months,  and  be  was  entitled  to  commissions 
on  tbe  money  as  it  was  received  and  paid 
out  and  tbe  sum  he  received  for  commis- 
sions, not  exceeding  $2,000  for  that  year,  the 
county  is  in  no  attitude  to  complain. 

Appellee  presents  a  cross-assignment  of  er- 
ror to  tbe  action  of  the  court  in  sustaining 
an  exception  to  his  plea  seeking  to  recover 
commissions  in  excess  of  1^  mills  on  tbe 
dollar  for  services  rendered  after  March  13, 
1909.  Plaintiff  pleads  that  be  was  entitled 
to  commissions  at  the  rate  of  1^  per  cent 
on  the  moneys  collected,  contending  that  the 
order  of  March  13,  1909,  was  void  In  that 
the  commissions  allowed  were  unreasonable, 
being  luBufflclent  compensation  for  tbe  serv- 
ices rendered. 

The  law  vested  in  the  commissioners' 
court  tbe  power  to  fix  the  commissions  of 
county  treasurer;  tbe  only  limitation  being 
that  it  should  not  exceed  214  per  cent,  on 
the  dollar  for  receiving  and  paying  out  mon- 
ey. Having  fixed  the  maximum  rate,  it 
seems,  bad  tbe  lawmakers  intended  the  com- 
missioners' courts  should  not  fix  a  lower 
rate,  they  would  have  so  said.  As  the 
amount  fixed  was  within  tbe  discretion  giv- 
en by  law,  it  Is  not  within  the  power  of  tbe 
courts  to  interfere.  Besides,  appellee  was 
aware  of  the  court's  action,  and,  if  the  com- 
pensation was  too  small,  be  was  not  compel- 
led to  perform  the  services,  and,  having  done 
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so,  be  cannot  complain.  It  may  be  tbat  the 
compensation  fixed  was  too  small  and  an  In- 
justice done  appellee,  but,  on  the  otber  band, 
the  compensation  may  have  been  sufficient 
under  the  then  existing  conditions;  at  any 
rate,  the  commissioners'  court  has  exercised 
the  discretion  granted ,  by  law,  and  this 
court  Is  powerless  to  interfere.  RIggios  v. 
Richards,  79  S.  W.  84 ;  Sanderson  t.  Pike  Co., 
195  Mo.  598,  93  S.  W.  942. 
The  Judgment  ia  affirmed. 


i/yrr  ▼,  cousins  et  ai. 

■(Court  of  CiTil  Appeals  of  Texas.    Feb.  2, 1911.) 

Vendob    and    Pubchaseb    (8    265*)  — Lien 

Notes— AssTjMPTiON. 

One  who,  upon  purchasing  land,  assumed 
the  payment  of  vendor's  lien  notes  executed  by 
his  grantor,  was  bound  to  make  payment  there- 
of to  the  holder  at  maturity,  aod  wag  not 
merely  liable  for  their  payment  to  his  grantor. 

[E)d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  700-712;   Dec.  Dig.  { 

Error  from  District  Court,  Smith  Coun- 
ty;   R.  W.  Simpson,  Judge. 

Action  by  W.  H.  Cousins  against  John  A. 
Lott  and  others.  Judgment  for  plaintiff 
against  certain  defendants,  and  defendant 
Lott  brings  error.    Affirmed. 

J>rice  &  Beaird,  for  plaintiff  In  error.  Han- 
son &  Butler,  for  defendant  In  error  Cousins. 

HODGES,  J.  The  Judgment  from  which 
this  writ  of  error  is  prosecuted  was  render- 
ed In  a  suit  instituted  In  the  district  court 
of  Smith  county  by  the  defendants  In  error 
against  Joe  and  John  Verrell,  John  A.  Lott, 
the  plaintiff  In  error,  and  T.  N.  Jones,  on 
two  promissory  notes  for  the  sum  of  $116.69 
each.  The  notes  were  given  as  the  purchase 
price  of  a  tract  of  land,  upon  which  the 
foreclosure  of  a  lien  was  also  sought  and 
obtained.  Service  of  citation  was  had  upon 
the  Yerrells  and  the  plaintiff  In  error,  but 
'  none  upon  Jones.  The  plaintiff  In  the  suit 
dismissed  as  to  Jones,  and  took  a  personal 
Judgment  by  default  against  the  other  par- 
ties, and  also  secured  a  decree  foreclosing 
bis  vendor's  lien  upon  the  land.  The  plain- 
tiff In  error,  Lott,  Is  the  only  one  who  com- 
plains of  that  Judgment 

In  the  one  assignment  of  error  presoited 
In  bis  brief  it  Is  claimed  tbat  the  petition 
was  Insufficient  to  authorize  a  personal  judg- 
ment against  him.  The  i)etitlon  contains, 
after  the  usual  averments  necessary  in  suits 
on  promissory  notes  seeking  the  foreclosure 
of  a  lien,  the  following:  "Plaintiff  would 
further  allege  and  show  that  the  defendant 
John  A.  Lott  purchased  the  said  land  from 
the  said  John  and  Joe  Verrell  since  said 
notes  were  executed,  and  assumed  the  pay- 
ment of  said  two  notes,  and  has  since  said 
time  sold  said  land  to  defendant  T.  N.  Jones," 


etc.  The  recitation  In  the  Judgmoit  shoirs 
that  the  court  heard  testimony  upon  the  Is- 
sue as  to  whether  or  not  Lott  bad  assumed 
the  payment  of  the  notes.  It  is  Insisted  that 
in  assuming  such  payment,  Lott  beisame  Ilk- 
hie,  if  at  all,  only  to  the  Verrells.  The  ef- 
fect of  Lott's  assumption  was  to  undertake 
the  payment  of  the  notes  according  to  their 
tenor  and  effect,  and  that  necessarily  car- 
ried with  It  the  obligation  of  maldng  such 
payment  to  the  owner  and  holder  of  the 
notes  at  the  time  of  their  maturity.  Hoeldt- 
ke  T.  I^orstman,  128  S.  W.  642,  and  cases 
there  cited. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


MICHALEK  V.  CERNOCE. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  28, 
1911.) 

1.  Appbai.  and  Ebbob  ((  172*)— OBJZcnoss 
Not  Raised  Below. 

A  landlord  cannot  justify  distress  by  show- 
ing on  appeal  a  valid  ground  for  the  writ  un- 
der Sayles'  Ann.  Civ.  St.  1897,  art  3240  not 
relied  on  in  the  affidavit  for  the  writ;  the 
ground  relied  on  below  having  bem  found  not 
to  exist 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emjr,  Cent  Dig.  §«  1070-1078;    Dec  Dig.  { 

2.  Landlobd  and  Tenant  (§  274*)— Wbono- 

PUL    DiSTBXSS— DaHAOKS— EVIOBNCK— SCF- 

riCIKNCT. 

Evidence  held  insufficient  to  sustain  an 
award  of  $350  actual,  and  $250  exemplary, 
damages,  for  wrongful  distress  against  a  farm 
tenant 

[Ed.  Note.— For  otber  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  {  274.*] 

Appeal  from  Grayson  County  Court;  J.  Q. 
Adamson,  Judge. 

Action  by  August  Michalek  against  F^ank 
J.  Cemock.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

Orus  0.  Ross  and  W.  L.  Hay,  for  appellant 
J.  W.  Fisher,  for  appellee. 

BOOEHOUT,  J.  The  inception  of  this  suit 
Is  a  distress  warrant  issued  out  of  the  Jus- 
tice's court  of  precinct  No.  8  of  Grayson 
county,  on  September  13,  1909.  It  was 
claimed  that  certain  advances  in  the  sum  of 
$332.46  were  made  by  August  Michalek  to 
Frank  Cemock,  his  tenant,  to  enable  blm  to 
make  a  crop,  which  amount  was  due.  The 
writ  was  levied  on  certain  com  and  cotton. 
It  was  made  returnable  to  the  county  court 
of  Grayson  county.  In  the  county  court 
plaintiff  filed  his  first  amended  original  peti- 
tion specifically  setting  out  two  notes,  which 
he  alleged  evidenced  the  advances,  neither  of 
which  was  due  when  the  distress  warrant 
Issued.  The  said  amendment  further  alleged 
that  "on  or  about  the  10th  day  of  September. 
1909,  said  defendant,  Frank  J.  Cernock.  with- 
out the  knowledge  or  consent  of  plaintiff^ 
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and  while  the  rents  and  advancements  above 
mentioned  were  unpaid,  removed  and  per- 
mitted to  be  removed  from  said  premises 
three  bales  of  cotton,  and  that  said  defend- 
ant sold  said  cotton  and  appropriated  the 
proceeds  thereof  to  bis  own  use  and  benefit, 
and  failed  and  refused  to  pay  the  plaintiff 
his  portion  of  the  rent  therefrom  and  that 
defendant  was  about  to  remove  on  said  date 
from  said  premises  other  prc^erty  without 
the  consent  of  plaintiff,  and  without  paying 
plaintiff  his  rent  or  paying  the  advancements 
above  mentioned."  The  defendant  filed  an 
amended  answer,  denying  that  plaintiff  fur- 
nished him  with  any  advances  with  which  to 
make  his  crop  and  reconvened  for  damages, 
actnal  and  exemplary,  for  the  alleged  wrong- 
ful and  Illegal  suing  out  and  levy  of  the  dis- 
tress warrant  A  trial  resulted  in  a  verdict 
as  follows:  "We,  the  jury,  find  for  plaintiff 
In  the  sum  of  $235^  for  rents.  We  do  not 
find  for  $76.05  for  supplies.  We  find  In  fa- 
vor of  defendant  the  sum  of  $350,  actual 
damages,  and  $250  exemplary  damages,  and 
$22  for  work."  Upon  this  verdict  Judgment 
was  rendered  for  defendant  in  the  sum  of 
$386.15,  and  for  all  costs,  and  his  motion  for 
a  new  trial  being  overruled  plaintiff  per- 
fected an  appeal. 

It  la  assigned  that  the  court  erred  In  the 
seventh  paragraph  of  his  charge  in  submit- 
ting to  the  jury  the  issue  as  to  whether  or 
not  the  distress  warrant  was  sued  out  with- 
out probable  cause.  It  is  insisted  that  the 
evidence  showing  that  the  tenant  without 
paymoit  of  bis  rent  and  before  the  distress 
warrant  was  sued  out  had  sold  three  bales 
of  cotton  raised  on  the  rented  premises,  that 
this  oonstitnted  probable  cause  as  a  matter 
of  law.  The  uncontradicted  evidence  showed 
that  the  tenant  had  sold  at  different  dates 
three  bales  of  the  cotton  raised  by  him  on 
the  raited  premises  at  the  time  the  distress 
warrant  Issued  and  had  the  affidavit  alleged 
this  fact  as  the  basis  for  suing  out  the  writ 
the  contention  would  be  sound.  But  these 
facts  are  not  alleged  in  the  affidavit  or  made 
the  ground  of  the  issuance  of  the  writ  The 
ground  set  out  in  the  affidavit  as  the  basis 
for  the  Issuance  of  the  writ  is  that  the  ad- 
vances are  due,  when  the  affidavit  on  its 
face  shows  that  this  was  not  true.  The  stat- 
ute seta  out  three  grounds  upon  which  the 
writ  may  issue,  one  being  that  when  the  ad- 
vances made  the  tenant  are  du&  Sayles' 
Ann.  Civ.  St  1897,  art  8240. 

The  affidavit  for  the  writ  having  specified 
a  valid  ground  for  the  issuance  of  the  writ 
and  upon  trial  it  being  shown  that  such 
ground  did  not  in  fact  exist  the  appellant 
cannot  on  appeal,  be  heard  to  say  that  a 
valid  ground  for  suing  out  the  writ  did  ex- 
ist at  the  time  of  its  issuance,  and  this  con- 
stituted probable  cause  for  the  writ,  when 
racta  gronnh  was  not  made  the  basis  for  its 
iaaoance.    Such,  In  effect,  is  the  holding  of 


this  court  in  Jackson  v.  Corley,  30  Tex.  Civ. 
App.  417,  70  S.  W.  571.  See,  also.  Weir  v. 
Brooks,  17  Tex.  640;  McKee  v.  Sims,  92  Tex. 
61,  45  S.  W.  564;  Stiff  v.  Fisher,  86  Tex.  556, 
22  8.  W.  677. 

Again,  it  is  contmded  that  the  verdict  is 
excessive  in  finding  $350  actual  damages  In 
favor  of  Cemock,  the  tenant  This  conten- 
don  must  be  sustained.  Tbe  testimony  in 
regard  to  the  damages  to  the  com  was  to 
the  effect  that  the  com  would  znake  from  12 
to  15  bushels  per  acre  and  that  there  was 
about  40  acres  planted  in  com.  The  market 
price  of  same  was  60  cents  per  bushel;  that 
the  greatest  amount  of  com  would  not  have 
been  over  600  bushels,  of  which  amount  the 
plaintiff  was  entitled  to  one-third  as  rents, 
leaving  400  bushels  belonging  to  defendant. 
The  proof  further  showed  that  the  com  was 
on  liand  and  the  only  damage  which  It  might 
have  sustained  was  by  reason  of  the  fact  of 
some  of  it  falling  down  and  tbe  damage  on 
account  thereof,  if  the  total  amount  of  the 
corn  had  been  destroyed,  as  alleged  by  the 
plaintiff,  would  not  have  exceeded  $240,  and 
the  total  amount  of  damages  to  the  cotton, 
had  all  of  It  beea  destroyed,  as  alleged  by 
plaintiff,  would  not  have  exceeded  $120, 
aggregating  $360,  and  under  no  phase  of  the 
case,  according  to  the  pleadings  and  testi- 
mony can  a  judgment  for  $350  as  actual 
damages  be  sustained. 

It  is  assigned  that  "the  verdict  for  ex- 
emplary damages  is  excessive,  is  without 
sufficient  testimony  to  support  it,  end  shows 
that  the  jury  in  rendering  it  was  not  actu- 
ated by  the  facts  in  the  case  or  the  testimony 
or  by  the  law,  but  was  actuated  by  passion 
and  prejudice."  This  assignment  is  sustain- 
ed. The  evidence  was  insufficient  to  support 
a  verdict  for  exemplary  damages  in  the  sum 
of  $250. 

For  tbe  errors  pointed  out,  the  judgment 
is  reversed  and  the  cause  remanded. 


inSSOURI,  K.  4  T.  BY.  CO.  OF  TEXAS  v. 

HAYNEB. 
(Court  of  (Mvil  Appeals  of  Texas.     Jan.  28, 

mi.) 

COKSTITUTIONAI.  LAW  (I  46*)— Detebuina- 
TIOR  OF  QUXSTIONS  — lUKATEBIAL  QUKS- 
TIONS. 

Where  a  itatntory  penalty  Included  in  a 
jadgment  Is  remitted,  the  question  of  the  con- 
stitutionality of  the  statute  will  not  be  consid- 
ered on  appeal. 

[BSd.  Note.— For  other  cases,  see  Constitution- 
al Uiw,  Cent  Dig.  I  43;  Dec.  Dig.  $  46.*] 

Appeal  from  Rockwall  County  Court;  H. 
M.  Wade^  Judge. 

Action  by  Viola  Haynes  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reformed  and  affirmed. 

T.  B.  Rldgell,  for  appellant  W.  B.  Wade, 
for  appellee. 
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RAINBT,  C.  J.  This  is  a  suit  by  Viola 
Haynes  against  the  railway  company  to  re- 
cover the  value  of  two  mules  killed  and  one 
set  of  harness  destroyed  by  reason  of  appel- 
lant's train  colliding  with  said  males  at  a 
crossing  over  said  railway  track;  also  to  re- 
cover the  statutory  penalty  of  |20  attorney's 
fee.  A  trial  resulted  in  favor  of  plaintiff 
for  1360,  amount  of  claim,  and  the  $20  at 
torney'a  fee. 

The  appellant  assigns  error  to  the  action 
of  the  court  In  allowing  the  penalty  of  $20 
attorney's  fee,  .on  the  ground  that  the  act 
providing  the  fee  Is  unconstitutional.  It  is 
unnecessary  for  us  to  pass  upon  this  con- 
tention, as  appellee  has  filed  in  this  court  a 
remittitur  of  said  fee. 

No  statement  of  facts  accompanies  the  rec- 
ord, and  the  other  assignments  of  error  re- 
late to  the  action  of  the  court  on  matters 
which  cannot  be  considered  in  the  absence 
of  a  statement  of  facts,  and  the  Judgment 
will  be  reformed  and  affirmed  for  $360;  cost 
of  appeal  to  be  taxed  against  appellee. 


POWDRILIi  V.  POWDKILL. 
<Court  of  Civil  Appeals  of  Texas.    Feb.  3, 1911.) 

1.  Appeal  and  Ebbob  (§  lOO*)— Injunction 
—Refusal  to  Dissolve— Modification. 

Acts  1909,  c.  34,  §  2,  authorizing  an  appeal 
from  an  order  granting  or  refusing  a  temporary 
Injunction,  or  granting  a  motion  to  dissolve  the 
same,  does  not  authorize  an  appeal  from  an 
order  modifying  a  temporary  injunction,  and 
denying  a  motion  to  dissolve  the  same  as  modi- 
fied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent.    Dig.   {{  670-^0;    Dec.    Dig.    { 

2.  Appeal  and  Ebbob  (8  1*)— Right  of  Ap- 
peai^-Statutobt  Authobitt. 

The  right  of  appeal  does  not  exist  unless 
conferred  by  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  1-4;  Dec.  Dig,  i  I.*] 

&  Appeal  and  Ebbor  (|  e27«)— Jueisdiction 
•    -Filing  Recobd— Time. 

Under  Acts  1909,  c.  34,  §  2,  authorizing  an 
appeal  from  an  order  granting  or  refusing  a 
temporary  inunction,  or  grantmg  a  motion  to 
dissolve  the  injunction,  and  requiring  the  rec- 
ord to  be  filed  in  the  appellate  court  within  15 
days  after  record  of  the  order  appealed  from, 
the  court  can  acquire  no  jurisdiction  where  the 
record  is  not  filed  in  the  appellate  court  within 
the  time  specified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent.  Dig.  §S  2744-2749;  Dec.  Dig.  I 
627.*] 

Appeal  from  District  Court,  Shelby  Coun- 
ty;  James  I.  Perkins,  Judge. 

Action  by  Delilah  A,  Powdrill  against  J. 
O.  Powdrill.  From  an  order  refusing  to  dis- 
solve a  temporary  injunction,  and  modifying 
and  continuing  the  same  in  force,  defendant 
appeals.    Dismissed. 

PLEASANTS,  C.  J.  This  appeal  is  from 
an  order  of  the  district  court  of  Shelby  coun- 
ty made  In  term  time  overruling  a  motion 


presented  by  appellant  to  dissolve  a  tempo- 
rary injunction  theretofore  granted  in  this 
cause  on  application  of  appellee,  and  modify- 
ing and  continuing  in  force  said  temporary 
injunction.  The  term  of  the  court  at  which 
the  order  was  made  began  on  February  7, 
1910,  and  ended  on  'March  12,  1910.  The 
suit,  which  is  one  for  divorce,  was  brought 
by  appellee  to  the  August  term,  1910,  of  said 
court ;  her  original  petition  having  been  filed 
on  February  15,  1910.  The  petition  asked 
for  a  temporary  injunction  restraining  ap- 
pellant from  disiKJSing  of  the  community 
property,  and  from  interfering  with  plain- 
tiff's custody  and  control  of  their  children 
pending  the  final  hearing  of  the  suit  Such 
injunction  was  granted  by  the  court  on  the 
day  the  petition  was  filed,  and  a  writ  issued 
and  served  upon  appellant  Thereafter  ap- 
pellant filed  a  motion  to  dissolve  the  tempo- 
rary injunction,  which  was  beard  and  over- 
ruled by  the  court  on  March  7,  1910.  The 
order  overruling  the  motion  to  dissolve  mod- 
ified the  temporary  injunction  to  some  ex- 
tent and  directed  that  as  so  modified,  said 
injunction  continue  in  force  until  a  final 
hearing  of  the  case.  Appellant  gave  due  no- 
tice of  appeal  from  this  order,  and  on  March 
28,  1910,  filed  a  transcript'  of  the  proceedings 
in  this  court 

Appellee  has  moved  to  dismiss  the  appeal 
on  the  ground  that  no  appeal  is  given  by  the 
statute  from  an  interlocutory  order  over- 
ruling a  motion  to  dissolve  a  temporary  in- 
junction, and  therefore  this  court  is  with- 
out Jurisdiction  to  hear  and  determine  such 
appeal.  The  motion  must  be  sustained.  The 
act  of  1909  (Acts  1909,  p.  355,  c.  34,  {  2),  giv- 
ing the  right  of  appeal  from  an  order  grant- 
ing or  refusing  a  temporary  injunction,  or 
granting  a  motion  to  dissolve  such  an  in- 
junction, does  not  give  the  right  to  appeal 
from  an  order  overruling  a  motion  to  dis- 
solve. While  the  wisdom  of  this  discrim- 
ination, which  in  many  cases  deprives  a  de- 
fendant against  whom  a  writ  of  injunction 
has  been  granted  without  notice  of  an  op- 
portunity to  show  the  trial  court  that  such 
injunction  was  erroneously  granted,  may  well 
be  doubted,  It  is  a  matter  exclusively  with- 
in the  discretion  of  the  Legislature.  Appel- 
late courts  can  only  exercise  such  Jurisdic- 
tion as  is  conferred  upon  them  by  law,  and, 
unless  the  right  of  appeal  is  given  in  the 
particular  case  by  statute,  we  have  no  Ju- 
risdiction to  hear  such  appeal. 

Under  the  statute  above  cited  in  all  ap- 
peals provided  for  thereby  the  transcript  of 
the  proceedings  must  be  filed  in  the  appel- 
late court  within  16  days  after  the  record 
of  the  order  appealed  from.  This  provision 
has  been  declared  by  the  Supreme  Court  to 
be  Jurisdictional,  and,  unless  the  record  is 
filed  In  the  appellate  court  within  the  time 
prescribed  by  tb6  statute,  such'  court  ac- 
quires no  Jurisdiction  to  entertain  the  ap- 
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Ileal.  Banmberger  ▼.  Allen,  101  Tex.  352, 107 
S.  W.  526.  Under  tbls  rale,  eyen  If  the  or- 
der modifying  and  continuing  tbe  Injunction 
in  force  could  be  regarded  as  one  from  which 
an  appeal  would  lie  under  the  statute,  the 
record  not  having  been  filed  in  this  court 
wltliln  16  days  after  the  order  was  entered 
of  record,  we  would  not  have  acquired  Ju- 
risdiction to  bear  such  appeal.  The  order, 
however,  cannot  be  regarded  as  a  regrantin^ 
of  a  temporary  injunction  so  as  to  give  a 
right  of  appeal  therefrom. 

The  motion  is  sustained,  and  the  appeal 
dismissed. 


MORSE  et  al.  v.  TACKABEBRT  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Jan.  5,  1911. 

Rehearing  Denied  Feb.  2,  1931.) 

1.  CouBTS  (I  363*)— Action  Against  Receiv- 
EB — ^Lbatb  ok  Coubt— State  Statutes. 

Sayles'  Ann.  Civ.  St.  1897,  art.  1483,  au- 
thorizing suit  against  receivers  without  leave 
of  court,  only  affects  receiverships  pending  in 
the  state  court,  and  does  not  affect  the  com- 
mon-law role  to  the  contrary  applying  to  re- 
ceireia  appointed  by  a  federal  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  838-M9;    Dec.  Dig.  {  363.*] 

2.  Reckivebs  (8  174*)— Fedebai.  Coubt  Re- 
CEIVEBS— Actions   Against  —  Authobitt  — 

CONOBESSIONAL  STATUTES. 

Act  Cong.  Aug.  13,  ISSiS,  c.  866.  I  3,  25 
Stat  436  (U.  S.  Comp.  StTl901,  p.  582),  pro- 
viding that  every  receiver  appointed  by  a  fed- 
eral court  may  be  sued  as  to  any  act  or  trans- 
action connected  with  the  property  in  his  charge 
without  previous  leave  of  court,  only  permits 
suits  against  federal  court  receivers  without 
'eave  of  court  where  the  cause  of  action  is 
based  on  some  act  or  omission  connected  with 
tbe  carrying  on  the  business  pertaining  to  tbe 
receivership  and  does  not  apply  to  suits  in  the 
state  court  against  a  federal  court  receiver,  pri- 
marily to  recover  land,  to  remove  a  cloud  on 
title,  and  incidentally  to  recover  for  the  removal 
of  timber  therefrom  by  the  receiver  and  his 
employ^ 

[Ed.    Note.— For  other  cases,  see   Receivers, 
Cent.  Dig.  {{  333-343;    Dec.  Dig.  S  174.»] 

&  JoiwT  Tenancy  (J  14*)— Actions— Joindeb 

or  Pasties. 

Where  plaintiffs  sue  as  joint  tenants  for 
the  recovery  of  their  undivided  interests  in 
the  land  described,  the  fact  that  they  allege 
tbe  amount  in  acreage  of  tbe  undivided  interest 
owned  by  eadi  of  them  does  not  affect  their 
joint  ownership  nor  their  right  to  join  in  a 
suit  to  recover  the  entire  undivided  interest  in 
the  land  owned  by  them  as  such  joint  tenants. 

(Ed.   Note.— For  other  cases,  see  Joint  Ten- 
ancy, Ont  Dig.  i  19;    Dec.  Dig.  t  14.*] 

4.  Action  ({  38*)— Joindeb  of  Causes. 

Where  plaintiffs  as  joint  tenants  sue  to 
recover  certain  land,  and  allege  facts  entitling 
them  to  repudiate  their  sale  thereof  and  to  have 
canceled  tbe  several  deeds  executed  by  them, 
there  is  not  a  misjoinder  of  causes,  though  the 
main  purpose  of  suit  is  the  recovery  of  the 
land. 

(Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  i  549;    Dec.  Dig.  g  38.*] 

Appeal  from  District  Court,  Liberty  Coun- 
ty:   L.  B.  Hlgbtower.  Judge. 
Action  by  Nixon  Morse  and  others  against 


J.  V.  Tackaberry  and  others  to  recover  cer- 
tain land.  From  a  decree  dismissing  the 
action,  complainants  appeal.  Reversed  and 
remanded  In  part 

v.  A.  Collins  and  J.  B.  Warren,  for  appel- 
lants. Andrews,  Ball  &  Streetman.  for  ap- 
pellees Kirby  Lumber  Co.  and  receivers. 
Stevens  &  Picltett,  for  other  appellees. 

PLKASANTS,  0.  J.  Appellants,  Nixon 
Morse,  Claude  Tompkins,  and  Susan  James, 
Joined  by  her  husband,  Lee  James,  brought 
this  suit  itgalnst  appellees,  J.  V.  Tackaberry, 
S.  Gallias,  the  Kirby  Lumber  Company,  and 
J.  S.  Rice  and  Cecil  Lyons,  receivers  of  said 
Lumber  Company.  The  original  petition  al- 
leged. In  substance,  that  the  plnintifCs,  as 
heirs  of  A.  N.  B.  Tompkins,  deceased,  were 
the  owners  of  certain  undivided  interests  iu 
a  tract  of  673  acres  of  land,  a  part  of  the 
Valentine  E.  Disboe  one-third  league  sur- 
vey In  Liberty  county;  that  on  the  26th  day 
of  July,  1900,  the  16th  day  of  July,  1900, 
the  25th  day  of  July,  1900,  and  the  10th  day 
of  December,  1900,  respectively,  the  plaintiffs 
Nixon  Morse,  Claude  Tompkins,  and  Susan 
James,  who  was  then  Susan  TompkiEi>,  sev- 
erally executed  their  respective  deeds  by 
which  each  of  said  plaintiffs  conveyed  to  the 
defendant  Tackaberry  her  undivided  Inter- 
est in  said  land;  that  at  the  date  of  the  ex- 
ecution of  each  of  said  deeds  the  plaintiff 
grantor  therein  was  unmarried,  and  under 
the  age  of  21  years,  and  that  the  considera- 
tion for  each  of  said  conveyances  was  inade- 
quate. Plaintiffs,  their  disabilities  of  minor- 
ity being  removed,  tendered  into  court  the 
several  amounts  received  by  them  as  consid- 
eration for  the  execution  of  said  deeds,  and 
asked  that  defendants  be  required  to  accept 
same,  and  that  each  of  the  plaintiffs  be  per- 
mitted to  repudiate  her  said  deed,  and  that 
the  same  be  canceled  in  so  far  as  it"  affects 
plaintiff's  interest  in  said  land.  It  is  then 
alleged  that  under  conveyance  from  the  de- 
fendant Tackaberry  tbe  defendants  Gallias 
and  the  Kirby  Lumber  Company  are  assert- 
ing claims  to  tbe  land  and  the  timber  thereon, 
"and  that  said  deeds  being  now  of  record  are 
a  cloud  on  plaintiffs'  title."  The  prayer  of 
tbe  petition  Is  as  follows:  "Wherefore,  prem- 
ises considered,  plaintiffs  pray  the  court  that 
defendants  be  cited  in  terms  of  law  to  an- 
swer this  petition,  and  that  upon  final  hear- 
ing hereof  plaintiffs  have  Judgment  cancel- 
ing and  rendering  forever  null  and  void,  in 
so  far  as  same  affect  and  seek  to  convey  the 
Interest  of  these  plaintiffs  iu  the  laud  above 
described,  the  said  deeds  above  set  forth, 
and  have  Judgment  removing  the  cloud  from 
plaintiffs'  title  caused  thereby  as  to  tbelr 
interest  In  said  land.  Plaintiffs  also  pray 
that  they  have  and  recover  of  the  defendants 
S.  Gallias  and  the  Kirby  Lumber  Company, 
and  its  receivers,  as  receivers,  their  Interest 
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as  above  set  forth  in  the  aboye-descrlbed  673 
acres  of  land;  and  for  all  other  and  further 
relief,  general  and  special,  legal  and  equita- 
ble, to  which  they  may  be  entitled  under 
the  facts;  for  costs  of  suit  In  this  behalf 
expended,  and  thus  they  will  ever  pray." 

This  petition  was  filed  on  November  25, 
1905.  On  February  15,  1906,  defendants  Kir- 
by  Lumber  Company  and  J.  S.  Rice  and  Cecil 
Lyons,  receivers,  filed  plea  in  abatement  set- 
ting up  the  pendency  of  the  receivership 
for  said  Lumber  Company  in  the  United 
States  Circuit  Court  for  the  Southern  Dis- 
trict of  Texas,  and  the  failure  of  the  plain- 
tiffs to  obtain  permission  of  said  court  to 
bring  this  suit  in  the  district  court  of  Lib- 
erty county  against  said  company  and  its 
receivers,  and  prayed  that  the  suit  be  dis- 
missed as  against  said  defendants.  This 
plea  was  heard  and  sustained  by  the  court 
on  the  day  on  which  it  was  filed,  and  plain- 
tiffs' suit  against  said  defendants  was  dis- 
missed. On  January  27,  1907,  defendants 
Tackaberry  and  Gallias  filed  an  answer  con- 
taining a  general  denial  and  a  special  plea 
by  the  defendant  Gallias  in  which  he  asserts 
title  to  the  whole  of  the  Dlsboe  one-third 
league  survey,  and  asks  for  recovery  of 
same  against  the  plaintiffs  and  one  P.  Bail- 
ey, who  he  asks  be  made  a  party  defendant. 
He  also  pleaded  that  Arch  McDonald  had 
conveyed  said  land  to  him  by  general  war- 
ranty deed,  and  asks  that  said  McDonald  be 
made  a  party  defendant,  and  In  event  plain- 
tiffs recover  any  portion  of  said  land  that  he 
have  judgment  against  said  McDonald  on 
his  covenants  of  warranty. 

On  September  18,  1908,  plaintiffs  filed  an 
amended  petition  against  all  of  the  original 
defendants,  containing  the  general  allega- 
tions of  the  original  petition,  and  in  addition 
thereto  the  following:  "And  plaintiffs  fur- 
ther show  unto  the  court  that  since  the  fil- 
ing of  the  original  petition  herein,  to  wit,  on 
January  1,  1907,  and  subsequent  thereto, 
the  defendant  the  Klrby  Lumber  Company 
has  entered  upon  said  land  and  cut  and  re- 
moved therefrom  700,000  feet  of  merchanta- 
ble pine  timber  of  the  reasonable  -market 
value  of  $5  per  thousand  feet,  and  manu- 
factured it  into  lumber  of  the  reasonable 
value  of  $15  per  M,  and  have  sold  and  re- 
moved the  said  lumber  beyond  the  reach  of 
these  plaintiffs,  making  a  total  value  of  the 
timber  of  $3,500  and  a  total  value  of  the  lum- 
ber of  $10,500;  and  have  cut  and  removed 
from  said  land  2,500  ties,  the  timber  of  which 
is  of  the  reasonable  market  value  of  5<  per 
tie,  and  of  the  reasonable  market  value  of 
25  cents  per  tie  after  being  manufactured, 
making  a  total  of  $125  for  the  tie  timber  In 
the  ties,  and  total  of  $625  for  the  ties  as 
manufactured,  or  a  grand  total  of  $3,025  for 
all  the  timber,  and  $11,125  for  all  the  man- 
ufactured product."  In  addition  to  the  relief 
asked  in  the  original  petition,  the  amend- 
ed petition  contains  a  prayer  for  recovery 
against  the  defendants  Klrby  Lumber  Com- 


pany and  its  receivers  of  the  sum  of  $11,125, 
the  value  of  the  timber  alleged  to  have  been 
taken  from  plaintiffs'  land.  At  the  next 
term  of  court  In  February,  1909,  the  defend- 
ants Rice  and  Lyons  again  answered  by  plea 
in  abatement  setting  up  the  pendency  of  the 
receivership  and  the  failure  of  the  plaintiffs 
to  obtain  of  the  court  in  which  said  receiv- 
ership was  pending  permission  to  bring  this 
suit.  At  the  succeeding  term  of  the  court 
in  August,  1909,  the  defendants  Tackaberry 
and  Gallias  filed  an  amended  answer  in 
which  they  excepted  to  plaintiffs'  petition 
on  the  ground  of  misjoinder  of  causes  of  ac- 
tion and  of  parties  plaintiff.  Upon  a  hearing 
in  the  court  below  on  August  30,  1909,  the 
plea  in  abatement  of  the  defendants  Rice 
and  Lyons,  and  the  exception  to  the  petition 
on  the  ground  of  misjoinder  presented  by 
the  defendants  Tackaberry  and  Gallias,  were 
sustained,  and  plaintiffs  declining  to  amend, 
their  suit  was  dismissed. 

The  first  assignment  of  error  complains  of 
the  ruling  of  the  trial  court  sustaining  the 
plea  in  abatement  filed  by  the  receivers  Rice 
and  Lyons.  At  common  law  no  suit  could  be 
maintained  against  a  receiver  unless  brought 
by  leave  of  the  court  in  whidi  the  receiver- 
ship was  pending,  and  this  rule,  when  not 
modified  by  statute,  is  sustained  by  the  great 
weight  of  authority.  Property  in  the  hands 
of  a  receiver  behig  in  the  custody  and  under 
the  control  of  the  court  that  appoints  the  re- 
ceiver, its  proper  administration  and  man- 
agement requires  that  the  jurisdiction  of 
such  court  in  respect  thereto  shall  not  be 
interfered  with  by  any  other  tribunal  of 
equal  or  co-ordinate  jurisdiction,  and  in  the 
absence  of  statutory  authority  a  court  other 
than  the  one  In  which  the  receivership  is 
pending  should  not  entertain  a  suit  against 
a  receiver  unless  the  suit  is  brought  by 
leave  of  the  court  that  appoints  the  receiver. 
The  act  of  the  Legislature  of  1887  (Sayles' 
Ann.  Civ.  St  1897,  art.  1483),  which  abro- 
gates this  rule,  only  affects  receiversliips 
pending  in  the  courts  of  this  state,  and  can 
have  no  application  to  receivers  appointed 
by  a  United  States  court  An  act  of  Con- 
gress passed  in  1888  (Act  Aug.  13,  1888,  c. 
866,  I  3,  25  Stat  436  [U.  8.  Comp.  St  1901, 
p.  582])  provides:  "That  every  receiver  or 
manager  of  any  property  appointed  by  any 
court  of  the  United  States  may  be  sued  in 
respect  of  any  act  or  transaction  of  hia  in 
carrying  on  the  business  connected  with  such 
property  without  the  previous  leave  of  ttie 
court  in  which  said  receiver  or  manager  was 
appointed."  This  statute  as  construed  by 
the  courts  only  modifies  the  rule  prohibiting 
suits  against  receivers  without  leave  of  the 
court  in  which  the  receivership  is  pending  to 
the  extent  of  permitting  such  suits  in  cases 
in  which  the  cause  of  action  alleged  is  based 
upon  some  act  or  omission  of  the  receiver, 
his  predecessor,  agent  or  employe  in  carry- 
ing on  the  business  x)«rtalnlng  to  the  dis- 
charge of  his  duties  as  receiver. 
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Tbe  cause  of  action  alleged  In  this  salt  Is 
primarily  one  for  tbe  recovery  of  land  and 
to  remove  cloud  from  title,  and  is  not  with- 
In  the  purview  of  the  act  of  Congress  above 
quoted.  The  amended  petition  does  allege 
that  the  Klrby  liumber  Company  cut  and  re- 
moved timber  from  plaintiffs'  land  and  seeks 
to  recover  against  said  company  and  the  re- 
ceivers as  damages  the  valiie  of  said  timber, 
bat  the  right  to  recover  such  damages  is 
merely  Incidental  to  the  right  to  recover  title 
to  the  land,  and  if  we  give  the  broadest  in- 
tendment to  the  allegations  of  the  petition 
and  concede  that  they  in  effect  charge  that 
the  company,  acting  by  and  through  the 
receivers,  cut  and  removed  tbe  timber,  the 
essential  character  of  tbe  cause  of  action  is 
not  changed.  The  damages  sought  to  be 
recovered  are  merely  incidental  to  the  al- 
leged right  to  recover  the  land  and  are  whol- 
ly dependent  thereon.  The  following  author- 
ities support  the  ruling  of  the  trial  court 
In  snstalning  the  receivers'  plea  in  abate- 
ment: Railway  Co.  v.  Pennefatber  &  Co., 
126  S.  W.  951;  Bennett  v.  Railway  Co.,  17 
Washf  534,  50  Pac.  496;  Smith  v.  Railway 
Co.,  151  Mo.  391,  52  S.  W.  378,  48  L.  R.  A. 
368;  McNulta  v.  Lochrldge,  141  U.  S.  327, 
12  Sup.  Ct  11,  35  L.  Ed.  796;  Ry.  Co.  v. 
Cox,  145  U.  S.  593.  12  Sup.  Ct  fi05,  36  L. 
Ed.  829;  Kerr  on  Receivers  (2d  Ed.)  p.  196 
et  seq. 

The  second  assignment  complains  of  the 
ruling  of  tbe  trial  court  sustaining  the  ex- 
ception of  defendants  Tadi;aberry  and  Gal- 
lias  to  plaintiffs'  petition  on  the  ground  of 
misjoinder  of  causes  of  action  and  of  parties 
plaintiff.  We  think  this  assignment  should 
be  sustained.  As  before  said,  plaintiffs' 
cause  of  action  is  primarily  for  the  recovery 
of  their  undivided  interests  In  the  land  de- 
scribed in  the  petition.  Tbey  sue  as  Joint 
tenants  claiming  under  tbe  same  title  and 
tbe  fact  that  tbey  allege  tbe  amount  in 
acreage  of  the  undivided  interest  owned  by 
each  does  not  affect  their  Joint  ownership, 
nor  their  right  to  Join  in  a  suit  to  recover 
tbe  entire  undivided  Interest  in  tbe  land 
owned  by  them  as  such  Joint  tenants.  In 
sniqport  of  their  right  to  recover  the  laud 
tbey  allege  facts  which  entitle  them  to  repu- 
diate their  sale  and  to  have  cancellation  of 
the  several  deeds  executed  by  them  to  the 
defendant  Tackaberry  and  pray  for  such 
relitf ;  but  the  main  purpose  of  the  suit  is 
the  recovery  of  the  land.  The  right  to  sue 
to  have  the  several  deeds  to  Tackaberry  can- 
celed being  ancillary  to  plaintiffs'  right  to 
sue  Jointly  for  tbe  land,  the  causes  of  action 
could  be  properly  Joined.  Silberberg  v.  Pear- 
son, 75  Tex.  288,  12  S.'  W.  850;  Bullock  v. 
Sprowls,  93  Tex.  188,  54  S.  W.  661,  47  L.  R. 
A.  326,  77  Am.  St.  Rep.  849;  Wade  T.  Love, 
e»  Tex.  523,  7  S.  W.  225. 

It  follows  from  the  conclusions  above  stat- 
ed that  the  Judgment  of  tbe  trial  court  sus- 


taining the  plea  in  abatement  of  the  receivers 
and  dismissing  tbe  cause  as  to  them  and  tbe 
Kirby  Lumber  Company  should  be  affirmed 
and  the  Judgment  sustaining  tbe  exception 
of  the  defendants  Tackaberry  and  Galllas 
should  be  reversed  and  the  cause  remanded 
as  to  said  defendants,  and  it  has  been  so 
ordered. 

Affirmed  in  part 

Reversed  and  remanded  in  part 


HOUSTON  EAST  ft  WEST  TEXAS  RT.  CO. 

v.  INSIAN,  AKERS  ft  INMAN, 

(Court  of  Civil  Appeals  of  Texas.     Jan.  12, 

1911.     Rehearing  Denied  Feb.  2,  1911.) 

1.  Cabkiers  (8  180*)— Loss  or  Goods— Con- 
NECTiNo  Cabbiebb— Bill  of  Lading — Lim- 
itations TO  Cabbieb'b  Own  Line— Hep- 
BCBN  ComiKBCE  Act— "State." 

Act  Cong.  June  29,  1906,  c.  3S91,  t  7,  34 
Stat  605  nj.  S.  Comp.  St  Supp.  1909,  p.  1166), 
amending  Hepburn  Commerce  Act  Feb.  4,  1887, 
c.  104. 1  20,  24  Stat  386  (U.  S.  Comp.  St  1901, 
p.  3169),  provides  that  any  common  carrier  re- 
ceiving property  for  transportatioy  from  a 
point  in  one  state  to  a  point  in  another  state 
shall  issue  a  receipt  or  bill  of  lading  ttierefor, 
and  shall  be  liable  to  the  lawful  bolder  thereof 
for  any  loss,  damage,  or  injury  to  such  prop- 
erty, caused  by  it  or  by  any  connecting  carrier, 
to  whlcb  the  property  may  be  delivered,  or 
over  whose  line  or  lines  the  property  may  pass, 
and  that  no  contract,  rule,  receipt  or  regula- 
tion shall  exempt  any  such  carrier  from  tbe 
liabllitv  so  imposed.  Held,  that  tbe  word 
"state'  was  used  in  such  provision  in  its  lim- 
ited sense  to  represent  and  Include  only  the 
states  of  the  federal  Union,  and  that  such  sec- 
tion had  DO  application  to  a  shipment  of  cotton 
from  a  point  in  Texas  to  a  foreign  country. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  180.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6628-0633,  6640;  vol.  8,  p.  7804.] 

2.  Cabbiebs  (§  180*)— Limited  LiABiLirr- 
State    Statutes— Application. 

A  state  statute  restricting  the  right  of  a 
common  carrier  to  limit  its  liability  has  no  ap- 
plication to  a  shipment  from  a  point  within  the 
state  to  a  foreign  country. 

[E)d.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  180. »] 

3.  Cabbiebs  (i  180*)--AcTiito  Gabbikbs— Lim- 
ited Liabilitt— FoBBioN  Shipment. 

Where  an  initial  carrier  accepted  a  ship- 
ment of  cotton  for  transportation  from  a  point 
In  Texas  to  Bremen,  Germany,  it  was  entitled 
to  limit  its  liability  to  loss  or  damage  occur- 
ring on  its  own  line. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  180.*] 

4.  Tbial  (g  SO*)— Reception  of  Evidencb— 
Hearsay- Motion  to  Stbike. 

Where  testimony  given  by  a  witness  on  di- 
rect examination  was  shown  to  be  hearsay  on 
cross-examination,  it  was  subject  to  a  motion 
to  strike. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  228-284;  Dec.  Dig.  f  80.*] 

Appeal  from  District  Court,  Harris  Cioiui* 
ty;   W.  P.  Hamblen,  Judge. 

Action  by  Inman,  Akers  ft  Inman  against 
the   Houston   Elast  &  West  Texas  Railway 
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Company.    Judgment  for  plaintiffs,  and  de- 
fendant appeals.     Reversed  and  remanded. 

Baker,  Botts,  Parker  ft  Garwood,  Lane, 
Wolters  &  Storey,  and  Wm.  A.  Vinson,  for 
appellant.  Hunt,  Myer  &  Townes,  for  appel- 
lees. 

PLEASANTS,  G.  J.  This  suit  was  brought 
by  appellees  against  appellant  to  recover  the 
value  of  42  bales  of  cotton,  a  part  of  a  ship- 
ment of  100  bales,  alleged  to  have  been  de- 
livered to  appellant  at  Nacogdoches,  Tex., 
for  shipment  to  Bremen,  Germany,  and  to 
have  been  lost  or  converted  by  appellant 
The  petition  alleges  that  "the  said  defend- 
ant, Houston  East  &  West  Texas  Railway 
Company,  received  from  Herman  Loeb  100 
bales  of  cotton  marked  and  numbered  'F.  T. 
W.,'  and  agreed  that  It  and  Its '  connections 
would  transport  the  same  from  the  town  of 
Nacogdoches,  Tex.,  the  point  of  receipt,  to 
the  port  of  Galveston,  Tex.,  and  there  de- 
llTer,  lighter,  ferry,  or  cart  at  owner's  risk, 
to  the  Elder  Dempster  Line,  or  some  other 
steamshlp'or  steamship  company,  to  be  there- 
in transported  to  the  port  of  Bremen,  Ger- 
many, and  to  be  there  delivered  to  order  or 
assigns,  notify  Inman,  Akers  &  Inman."  It 
was  further  alleged  that  the  bill  of  lading, 
in  due  course  of  business,  for  a  valuable  con- 
sideration, was  indorsed  and  delivered  by 
Herman  Loeb  to  the  plaintiffs,  and  that  de- 
fendant failed  to  deliver  42  bales  of  said 
cotton  to  the  Elder  Dempster  Line,  or  any 
other  steamship  or  steamship  company  at 
Galveston,  but  converted  the  same  to  its 
own  use,  the  value  thereof  being  placed  at 
$2,430.98.  By  its  answer  appellant  admitted 
the  receipt  from  Herman  Loeb  at  Nacogdo- 
ches, Tex.,  of  100  bales  of  cotton,  marked  "F. 
T.  W.,"  for  transportation  over  its  line,  and 
that  of  connecting  carriers,  to  the  port  of 
Bremen,  Germany;  but  alleged  that  it  had 
no  line  of  railroad  to  Galveston,  Tex.,  its 
southern  terminal  being  at  Houston;  that  it 
seasonably  delivered  to  the  Direct  Naviga- 
tion Company,  a  connecting  carrier  at  Hous- 
ton, Tex.,  the  identical  cotton  which  had 
been  delivered  to  it  by  Herman  Loeb  at  Nac- 
ogdoches ;  and  further  alleged  that  as  shown 
by  the  bill  of  lading,  the  shipment  was  a 
foreign  shipment,  and  that  the  bill  of  lading 
contained  the  following  stipulation:  "In 
consideration  of  the  rate  of  freight  herein 
named,  it  is  hereby  stipulated  that  the  serv- 
ice to  be  performed  hereunder  shall  be  sub- 
ject to  the  conditions,  whether  printed  or 
written,  herein  contained,  and  said  condi- 
tions are  hereby  agreed  to  by  the  shipper, 
and  by  him  accepted  for  himself  and  his  as- 
signs as  Just  and  reasonable.  *  *  *  It  Is 
agreed:  (3)  No  carrier  shall  be  liable  for 
loss  or  damage  not  occurring  on  its  own 
road,  or  its  portion  of  the  through  route,  nor 
after  said  property  is  ready  for  delivery  to 
the  neit  carrier,  or  to  the  consignee.  *  •  * 
And  finally,  in  accepting  this  bill  of  lading. 


the  shipper,  owner,  and  consignee  of  the 
goods,  and  the  holder  of  the  bill  of  lading, 
agree  to  be  bound  by  all  of  its  stipnlatioDs. 
exceptions,  and  conditions,  whether  written 
or  printed,  as  fully  as  if  they  were  all  sign- 
ed by  such  shipper,  owner,  consignee,  or 
holder."  Appellant  alleged  that  the  fore- 
going stipulation  was  valid  and  binding  up- 
on the  plaintiffs,  and  that  It,  having  deliver- 
ed said  cotton  to  Its  connecting  carrier  at 
Houston,  Tex.,  was  not  liable  to  the  plain- 
tiffs for  any  negligence  or  default  of  any 
connecting  carrier.  The  trial  In  tbe  court 
below  was  with  a  Jury.  After  the  evidence 
was  In  the  trial  judge  Instructed  the  jury 
to  return  a 'verdict  In  favor  of  the  plaintiffs 
for  the  value  of  the  cotton.  In  obedience  to 
this  Instruction  a  verdict  was  rendered  in 
favor  of  plaintiffs  for  the  sum  of  $2,453.35, 
and  judgment  was  rendered  accordingly. 

The  evidence  shows  that  the  defendant  re- 
ceived the  cotton  for  shipment  and  Issued 
the  bill  of  lading  as  alleged  In  the  petition. 
This  bill  of  lading  contained  the  clause  re- 
stricting appellant's  liability  to  loss  or  dam- 
age occurring  on  its  own  line,  as  set  Out  in 
defe9dant's  answer.  There  was  evidence 
showing 'that  98  bales  of  the  cotton  was 
promptly  and  safely  carried  by  appellant  to 
Houston,  Tex.,  tbe  terminus  of  its  line  of 
railroad,  and  was  there  delivered  to  Its  con- 
necting carrier,  tbe  Direct  Navigation  Com- 
pany. Upon  this  state  of  the  evidence  the 
trial  court  erred  in  instructing  the  jury  to 
return  a  verdict  in  favor  of  the  plaintiffs. 

This  Instruction  was  based  upon  theVon- 
cluslon  of  the  learned  trial  judge  that  the 
act  of  Congress  of  June  29,  1906,  c  3591,  | 
7,  34  Stat.  595  (U.  S.  Comp.  St  Supp.  1909. 
p.  1106),  known  as  the  Carmack  amendment 
to  Hepburn  Commerce  Act  Feb.  4,  1887,  c. 
104,  S  20,  24  Stat  386  (Comp.  St  1901,  p. 
3169),  was  applicable  to  the  facts  of  this  case. 
That  amendment  is  as  follows:  "That  any 
common  carrier,  railroad  or  trsnqiortation 
company  receiving  property  for  transporta- 
tion from  a  point  in  one  state  to  a  point  lu 
another  state  shall  issue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage 
or  injury  to  such  property  caused  by  It  or 
by  any  common  carrier,  railroad  or  transpor- 
tation company  to  which  such  property  may 
be  delivered,  or  over  whose  line  or  lines  sach 
property  may  pass,  and  no  contract  receipt 
rule  or  regulation  shall  exempt  such  common  ' 
carrier,  railroad  or  transportation  company 
from  the  liability  hereby  imposed:  Provid- 
ed, that  nothing  in  this  section  shall  deprive  ; 
any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  which  he ; 
has  under  existing  law."  This  language  is  j 
clear  and  unambiguous,  and  the  prohibltlou 
against  the  right  of  a  connecting  carrier  toi 
limit  its  liability  to  loss  or  damage  occur- 1 
ring  on  its  own  line  Is  only  applicable  when 
the  shipment  is  from  "a  point  in  one  state  to 
a  point  in  another  state."    The  use  of  tlii« 
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lansiuiEK  excludes  the  Idea  that  Congress 
Intended  to  prohibit  such  contracts  when  the 
Ehlpment  was  to  a  foreign  country. 

The  word  "state,"  as  used  In  the  Consti- 
tution of  the  United  States,  has  been  uni- 
formly construed  to  mean  a  constituent  mem- 
ber or  part  of  the  federal  Union  having  an 
independent  local  governmental  organization, 
but  as  used  in  the  statutes  and  treaties  of 
the  United  States  it  has  been  construed  to 
Include  territories  of  the  United  States,  and 
also  foreign  countries  or  states  when  such 
construction  is  required  by  the  context  of 
the  act  or  instrument,  and  is  necessary  to 
elTectuate  its  evident  purpose.  Hepburn  t. 
Elzey.  6  U.  S.  445,  2  L.  Ed.  332;  Downes  v. 
Bidwell,  182  U.  S.  244,  21  Sup.  Ct  770,  45  L. 
Ed.  1088;  Talbott  v.  Sliver  Bow,  189  U.  S. 
438,  11  Sup.  Ct  594,  35  h.  Ed.  210;  De  Geo- 
frey  v.  Riggs,  133  U.  S.  258,  10  Sup.  Ct.  295, 
33  L.  Ed.  042;  Eldman  v.  Martinez,  184  U. 
S.  578,  22  Sup.  Ct  515,  46  L.  Ed.  697 ;  Terry 
V.  Olcott,  4  Conn.  442;-  Insurance  Co.  v.  In- 
Burance  Commissioners,  64  Mich.  614,  31  N. 
W.  542. 

We  think  It  is  clear  from  an  examination 
of  the  entire  act  that  the  word  "state,"  as 
used  in  the  amendment  In  question,  was  used 
In  its  limited  constitutional  sense,  and  was 
Intended  to  mean  a  state  of  the  federal  Un- 
ion. Other  portions  of  the  act  are  expressly 
nmde  applicable  to  shipments  from  "any 
state  or  territory  or  the  District  of  Columbia 
to  any  other  state,  territory  or  District  of 
Columbia,  or  to  any  foreign  country,"  show- 
ing that  Congress  did  not  understand  or  in- 
tend that  the  word  "state."  as  used  in  the 
amendment,  should  include  a  foreign  state 
or  conntry,  as  well  as  a  state  of  the  Union. 

A  valid  reason  for  the  ftiilnre  of  the 
amendment  to  include  foreign  shipments 
within  its  provisions  is  not  far  to  seek.  The 
rule  wlilch  forbids  a  common  carrier  to  con- 
tract against  liability  for  loss  or  damage 
caused  by  its  connecting  carrier  for  which  it 
is  in  no  way  responsible  is  an  arbitrary  one, 
and  can  only  be  upheld  upon  the  grounds  of 
public  necessity,  and  it  is  entirely  reasonable 
to  conclude  that  Congress  did  not  deem  it 
wise  to  extend  this  rule  so  as  to  moke  the 
domestic  carrier  liable  for  loss  occasioned  by 
the  negligence  of  a  foreign  steamship  com- 
pany or  other  foreign  carrier,  because  the 
right  of  the  domestic  carrier  to  be  reimburs- 
ed for  any  amount  paid  by  it  by  reason  of 
the  defanlt  of  a  connecting  carrier  would  be 
much  more  difficult  of  enforcement  against 
a  foreign  carrier  than  it  would  if  the  ship- 
ment was  merely  interstate. 

The  shipment  in  question  being  one  to  a 
foreign  country  neither  the  act  of  Congress 
above  quoted,  nor  the  statute  of  this  state 
Testrlctlng  the  right  of  the  carrier  to  limit 
Its  liability,  has  any  application,  and,  under 
the  well-settled  rule  of  decision  in  this  state, 
the  limitation  contained  in  the  bill  of  lading 


is  a  valid  and  binding  contract,  and  appel- 
lant was  entitled  to  a  verdict  if  it  bad  in 
fact  delivered  the  cotton  to  its  connecting 
carrier,  the  Direct  Navigation  Company.  Ry. 
Co.  V.  Sherwood,  84  Tex.  125,  19  8.  W.  456, 
17  I*  R.  A.  643;  Navigation  Co.  v.  Ins.  Co., 
89  Tex.  1,  32  S.  W.  889,  30  L.  R.  A  713,  69 
Am.  St.  R^.  17 ;  Ry.  CO.  v.  Crossman,  33  S. 
W.  290. 

On  the  trial  of  the  cause  in  the  lower 
court  Chesley  B.  Howard,  a  member  of  plain* 
tiff's  firm,  testified  by  deposition.  In  an- 
swer to  a  direct  interrogatory  this  witness 
stated:  "Neither  my  firm,  nor  any  one  for 
my  firm,  lias  received  the  said  42  bales,  nor 
any  part  thereof."  On  cross-examination  he 
testified:  "I  did  not  personally  buy  said  cot- 
ton. My  firm  bought  hundreds  of  thousands 
of  bales  during  that  cotton  season.  I  am  a 
member  of  the  firm,  and  thousands  of  de- 
tails are  left  to  competent  subordinates.  My 
information  that  We  bought  the  cotton  is 
from  the  record  on  our  books  showing  the 
purchases,  the  bill  of  lading  showing  ship- 
ment of  same  which  I  personally  saw,  nnd 
the  payment  of  Mr.  Loeb's  drafts  against  the 
cotton  and  delivery  of  part  of  the  cotton  at 
Bremen.  I  was  not  at  Nacogdoches  when 
the  cotton  was  shipped.  In  stating  that  my 
firm  received  at  Bremen  only  68  bales  of  the 
cotton  marked  T.  T.  W.'  under  bill  of  lading 
No.  24, 1  am  doing  so  on  information  furnish- 
ed me  by  my  employ^.  I  was  not  at  Nacog- 
doches when  the  cotton  was  shipped,  nor  in 
Galveston  when  It  reached  there,  nor  at  the 
wharf  in  Bremen,  Germany,  when  the  ship 
was  unloaded.  I  was  not  in  Nacogdoches, 
nor  in  Galveston,  Texas,  when  the  cotton  in 
question  moved.  I  did  not  see  a  single  bale 
of  the  shipment  of  cotton  in  question,  and 
probably  do  not  see  a  thousand  bales  out  of 
each  one  hundred  thousand  which  my  firm 
buys  and  sells." 

Defendant  objected  to  the  admission  in 
evidence  of  the  statement  of  the  witness  that 
neither  his  firm  nor  any  one  for  it  had  re- 
ceived the  cotton  in  question  on  the  ground 
that  as  shown  by  the  testimony  of  said  wit- 
ness on  cross-examination,  such  statement 
was  hearsay.  It  having  been  clearly  shown 
by  the  statements  of  the  witness  on  cross- 
examination  that  the  testimony  objected  to 
was  hearsay,  it  was  not  admissible  when  ob- 
jected to  on  that  ground  by  the  defendant 

The  case  having  been  tried  on  the  theory 
that  the  limitation  in  the  bill  of  lading  re- 
lied on  by  the  defendant  was  invalid,  we 
cannot  presume  that  the  evidence  upon  the 
issue  of  whether  the  cotton  was  all  delivered 
to  the  Dirfect  Navigation  Company  was  fully 
developed,  and  therefore  cannot  properly  ren- 
der a  Judgment  for  the  defendant 

Because  of  the  errors  before  pointed  out 
the  Judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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SIMMS  V.   REISNER  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  27, 
1911.) 

1.  Mines  and  Minerals  ({  52*)— Gas  Lease 

—Injunction— Evidence. 

E}vidence  held  insufficient  to  authorize  a 
temporary^  injunction  restraining  defendant 
from  boring  for  oil  on  certain  property  on 
witicb  be  beld  an  oil  lease,  either  on  the  theory 
that  defendant  had  abandoned  the  lease,  or  that 
he  was  so  nnskilled  in  drilllnjs  such  wells  that 
he  would  be  liable  to  bring  in  a  well  of  salt 
water  which  would  be  destructive  of  all  tbe 
wells  in  the  neighborhood. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  t  52.*] 

2.  Injunction  (§  132*)— Scope  or  Remedy- 
Possession  07  Pkofebit. 

It  is  not  the  function  of  a  preliminary  in- 
junction to  transfer  the  possession  of  land  from 
one  person  to  another  pending  an  adjudication 
of  title,  unless  the  possession  has  been  forci- 
bly or  fraudulently  obtained  by  defendant  and 
the  equities  require  tha1<  tbe  possession  thus 
wrongfully  invaded  be  restored,  and  the  original 
status  preserved  pending  ttie  decision  of  the  is- 
sue of  title. 

[EA.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  I  302;   Dec  Dig.  i  132.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  W.  P.  Hamblen,  Judge. 

Suit  by  B.  A.  Reisner  and  otliers  against 
E.  F.  Slmms.  From  an  order  granting  a 
temporary  injunction,  defendant  appeals.  Re- 
versed, * ' 

P.  H.  Briant  and  R.  U.  Culberson,  for  ap- 
pellant.   Dannenbaun  &  Taub,  for  appellees. 


PLEASANTS,  C.  J.  This  appeal  is  from 
an  order  of  the  district  court  for  the  Fifty- 
Fiftti  judicial  district  granting  a  temporary 
Injunction  in  a  suit  in  said  court  brought  by 
appellees  against  the  appellant. 

The  following  concise  and  accurate  state- 
ment of  tbe  substance  of  the  pleadings  and 
the  Issues  presented  thereby,  and  of  the  pro- 
.ceedings  bad  in  the  lower  court,  and  tbe  re- 
sult thereof,  is  copied  from  appellant's  brief: 

"In  substance  It  was  alleged  in  the  peti- 
tion that  the  appellees  were  the  lessees  In 
a  certain  oil  and  gas  lease  on  a  tract  of  land 
located  In  the  Humble  oil  field  in  Harris 
county,  Texas,  and  that  the  appellant  bad 
wrongfully  entered  on  the  land  covered  by 
said  lease,  had  ejected  appellees  therefrom, 
and  was,  at  the  time  of  the  filing  of  the  peti- 
tion, engaged  in  boring  an  oil  well  on  said 
land. 

"It  was  admitted  in  the  petition  that  the 
appellant  had,  on  or  about  the  3d  day  of 
March,  1905,  entered  into  a  contract  with 
one  W.  E.  Armstrong,  who  was  then  the 
owner  of  the  land,  by  which  contract  the 
right  was  given  appellant  to  bore  for  oil  on 
the  land  In  controversy.  It  was  alleged, 
however,  that  about  June,  1906,  appellant 
abandoned  said  land  because  tbe  production 
of  oil  thereon  had  become  unprofitable,  and 


had  delivered  possession  thereof  to  the  own- 
er, W.  E.  Armstrong. 

"It  was  also  alleged  In  the  petition  that 
appellees  were  the  owners  of  a  producing  oil 
well  on  certain  lands  adjoining  the  tract  In 
controversy,  and  that,  If  appellant  was  per- 
mitted to  continue  his  operations  on  tbe 
Armstrong  lease,  there  was  danger  that  salt 
water  would  be  brought  into  the  field  and 
destroy  the  producing  welL 

"The  prayer  was  for  an  Injunction  re- 
straining appellant  from  continuing  to  bore 
for  oil  on  the  land  in  controversy,  for  a 
writ  of  possession,  and  for  a  cancellation  of 
the  lease  from  Armstrong  to  appellant. 

"A  restraining  order  was  Issued  on  tbe 
23d  of  November,  1910,  and  the  cause  set 
down  for  hearing  on  the  26th  of  November, 
1910. 

"At  the  time  directed  by  the  order  of  the 
judge,  the  appellant  presented  his  answer, 
under  oath,  to  the  petition.  In  this  answer 
the  appellant  claimed  tliat  he  had  In  all  re- 
spects complied  with  tbe  terms  of  his  lease 
with  Armstrong,  had  paid  the  money  consid- 
eration called  for  therein,  had  put  down 
more  wells  than  required  by  his  agreement 
and  had  produced  on  this  lease  a  quantity 
of  oil  amounting  In  the  aggregate  to  more 
than  600,000  or  700,000  barrels.  He  denied 
ihat  he  had  ever  terminated  said  lease,  or 
delivered  possession  of  the  land  covered 
thereby  to  Armstrong,  or  to  Stockdlck,  the 
subsequent  owner,  but  claimed  that  he  had 
always  asserted  his  rights  under  his  lease 
to  bore  for  oil  on  the  land. 

"Appellant  alleged  that,  though  the  wells 
had  ceased  temporarily  to  be  productive,  'It 
was  his  belief  and  expectation  that  In  course 
of  time  more  oil  would  drain  into  the  basin 
beneath  said  lands  from  contiguous  territory, 
and  that  when  such  condition  presented  it- 
self It  had  alwajrs  been  his  intention  to  bore 
again  for  oil  upon  the  land  embraced  In  said 
lease.' 

"He  alleged  that  the  time  having  arrived 
when,  in  his  judgment,  there  was  sufilcient 
accumulation  of  oil  to  Justify  operations  he 
began  putting  down  a  well  on  the  Armstrong 
lease,  and  was  so  engaged  when  stopped  by 
the  restraining  order  Issued  In  this  cause. 

"He  alleged  that  since  the  wells  on  the 
Armstrong  lease  had  watered  out,  there  had 
beeil  no  oil  of  consequence  produced  on  landR 
adjacent  or  near  to  said  Armstrong  land,  and 
that  at  all  times  he'  had  held  himself  ready 
to  protect  said  lands  from  drainage  from 
outside  wells,  should  any  be  dug. 

"He  denied  that  he  was  Inexperienced  in 
boring  for  oil  on  the  land  In  controversy,  or 
that  there  was  any  danger  from  his  opera- 
tions that  salt  water  would  be  brought  into 
the  field. 

"The  cause  having  been  heard  on  the  pe- 
tition, answer,  and  supporting  affidavits,  tbe 
court,   on   November   26,    1910,-  ordered    th« 
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restraining  order  to  continue  in  full  force 
and  effect. 

"The  exblblts  attached  to  the  pleadings, 
ond  the  affidavits  produced  on  the  hearing 
in  the  court  below,  establish  the  following 
facts: 

"On  March  3,  1905,  W.  E.  Armstrong,  who 
was  then  the  owner  of  the  property  upon 
which  appellant  claims  the  right  to  bore  the 
well,  the  boring  of  which  was  enjoined  by 
the  court  below,  made  and  entered  into  the 
following  lease  contract  with  appellant: 

"  The  State  of  Texas,  Harris  County:  W. 
E.  Armstrong,  lessor,  in  consideration  of  the 
sum  of  twelve  hundred  and  fifty  ($1,250.00) 
dollars  in  hand  paid  by  E.  F.  Simms,  lessee, 
receipt  of  which  is  hereby  acknowledged,  and 
of  the  further  undertakings  of  said  lessee 
hereinafter  specified,  does  hereby  let  and 
lease  unto  said  lessee,  his  heirs  and  assigns, 
lot  number  twenty  (20)  in  block  number  one 
<1),  and  lot  number  twenty  (20)  in  block  num- 
ber two  (2)  of  the  Cherry  subdivision  of  the 
James  Strange  survey  in  Harris  county,  Tex- 
as, the  terms  of  this  lease  beginning  with 
-this  date  and  becoming  permanent  when  the 
undertakings  of  the  lessee  hereinafter  speci- 
fied are  performed.  In  consideration  of  the 
foregoing,  the  said  lessee  hereby  agrees  and 
Dinds  himself  to  bore  and  develop  two  (2) 
wells  upon  the  above-described  land  under 
the  following  conditions,  viz.:  He  shall  with- 
in thirty  (30)  days  from  this  date  begin  bor- 
ing of  the  first  well  on  said  land  and  com- 
plete the  same  as  soon  thereafter  as  may  be 
possible  with  reasonable  diligence  and  dis- 
patch, and  if  said  well  shall  produce  oil  in 
flowing  quantities,  then  the  said  lessee  agrees 
and  obligates  .himself  within  30  days  after 
said  oil  is  first  brought  to  the  surface,  to 
begin  the  boring  of  another  well  on  said 
tract  and  to  complete  the  same  as  soon  there- 
after as  may  be  done  with  reasonable  dili- 
gence and  dispatch.  The  lessee  reserves  the 
right  to  use  all  fuel,  oil,  and  gas  developed 
from  either  of  said  wells  that  may  be  nec- 
essary in  operating  and  developing  the  same, 
and  of  the  remainder  of  such  oil  and  gas 
agrees  and  obligates  himself  to  deliver  to  the 
lessor  or  his  order,  free  of  charge  in  any 
pipe  line  that  may  be  convenient  or  accessi- 
ble to  said  well  one-fourth  (%)  of  such  pro- 
duction of  a  flowing  well  and  one-eighth  (%) 
of  such  production  of  a  pumping  well.  The 
lessee  may  bore  other  wells  and  produce  oil 
therefrom  upon  the  same  terms  and  condi- 
tions at  his  option.  Should  any  mineral  and 
gas  be  discovered  and  produced  on  said  land, 
then  the  parties  hereto  shall  have  the  same 
proportionate  Interest  in  such  production  as 
In  the  oil  and  gas  hereinbefore  mentioned; 
lessee  may  terminate  this  lease  when  pro- 
duction becomes  unprofitable  and  remove  all 
Improvements  erected  by  him. 

"  'Witness  our  hands  in  duplicate,  at  Hous- 
ton, Texas,  March  3,  1905.  W.  E.  Arm- 
strong, E.  F.  Simms.' 

"Appellant   paid    the   cash    consideration 


mentioned  in  this  lease  and  Immediately  took 
possession  of  the  property,  bored  several 
wells  thereon,  and  fully  complied  with  all 
of  the  terms  and  conditions  of  the  lease 
contract.  The  wells  bored  by  him  were  large 
producers  and  he  successfully  operated  them 
until  the  latter  part  of  1905,  at  which  time 
an  invasion  of  water  into  this  portion  of 
the  Humble  oil  field  rendered  the  wells  there 
unproductive  and  all  further  operation  and 
'development  ceased.  Appellant  moved  his 
improvements  and  machinery  from  the  prop- 
erty In  controversy  and  took  the  casing  from 
one  of  the  wells,  but  left  the  property  in 
charge  of  Mr.  H.  A.  McAnallen  and  request- 
ed him  to  take  possession  of  it  and  prevent 
encroachment  thereon.  McAnallen  was  in 
charge  of  the  property  continuously,  and  no 
one  else  had  possession  of  it  until  appellant 
returned  thereto  and  began  boring  the  well 
which  he  was  enjoined  from  boring  by  the 
order  of  the  court  from  which  this  appeal  is 
prosecuted." 

When  the  wells  In  this  portion  of  the  field 
became  ruined  by  water,  as  before  stated.  It 
was  anticipated  that  a  sufficient  quantity  of 
oil  from  other  portions  of  the  field  would 
probably  find  its  way  to  this  property  to 
make  its  development  again  profitable. 
Shortly  before  appellant  began  boring  the 
well  In  question  appellees  had  brought  in  a 
productive  well  on  an  adjoining  lot  near  the 
line  of  the  lot  in  controversy,  and  appellant 
at  once  began  to  bore  the  well  in  question  to 
protect  his  lease  and  prevent  the  oil  under 
the  property  from  being  drained  Into  and 
brought  up  through  appellees'  well.  On  April 
25,  1907,  W.  B.  Armstrong  conveyed  the  prop- 
erty covered  by  appellant's  lease  to  A.  Stock- 
dlck  for  a  consideration  of  $50,  by  deed  of 
general  warranty.  On  May  27,  1910,  Stock- 
dick  leased  the  property  to  appellees  for  the 
purpose  of  development  as  an  oil  field,  and 
appellees  are  claiming  in  this  suit  that  under 
this  lease  they  are  entitled  to  the  possession 
of  the  property.  Before  his  sale  to  appellees 
Stockdlck  recognized  appellant's  right  to  fur- 
ther develop  the  property  under  his  lease 
and  tried  to  purchase  same,  but  they  could 
not  agree  upon  the  price.  There  is  no  evi- 
dence that  appellant  ever  declared  that  he 
had  canceled  the  lease  or  abandoned  his 
rights  thereunder,  and  neither  the  lease  con- 
tract nor  the  possession  of  the  property  was 
ever  delivered  to  Armstrong,  or  his  vendees. 

Ed.  McCarvell,  one  of  the  plaintiffs,  swore 
that  "there  was  great  danger  that  the  de- 
fendant, because  of  his  lack  of  knowledge  of 
said  field,  will  bring  in  a  well  producing  salt 
water,  and  thereby  Injure  or  destroy  the  well 
now  operated  by  the  plaintiffs  on  lot  21,  as 
well  as  destroy  lot  20  and  adjoining  lot  19 
as  producing  oil  land."  There  is  other  testi- 
mony to  the  effect  that  the  bringing  in  of  a 
salt  water  well  in  any  portion  of  an  oil  field 
is  likely  to  greatly  injure  all  of  the  wells 
in  the  field.  McCarvell  does  not  give  any 
facts  tending  to  show  his  knowledge  of  appel- 
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lant's  skill  as  an  oil  operator  or  of  appel- 
lant's familiarity  and  acquaintance  with  the 
conditions  of  this  oil  field.  On  the  contrary, 
the  undlspnted  evidence  of  several  witness- 
es shows  that  appellant  has  been  a  success- 
ful operator  in  this  field,  had  bored  and  op- 
'erated  a  number  of  wells  on  this  and  ad- 
joining lots,  and  there  is  no  evidence  that  he 
ever  brought  in  a  salt  water  well.  The  un- 
disputed evidence  further  shows  that  the 
drillers  employed  by  appellant  to  drill  the' 
well  in  question  "are  competent  men  in  their 
line  of  work,  and  have  had  much  experience 
in  drilling  oil  wells  in  the  Humble  oil  field." 
Upon  this  showing  we  do  not  think  the  trial 
Judge  was  authorized  to  grant  the  injunc- 
tion. The  opinion  of  the  plaintiff  McCarvell, 
that  there  was  danger  that  appellant,  because 
of  lack  of  experience,  might  bring  in  a  salt 
water  well.  Is  not  only  unsupported  by  any 
fact  in  evidence,  but  Is  against  the  undisput- 
ed testimony  before  set  out  showing  that 
both  appellant  and  the  drillers  employed  by 
him  were  thoroughly  competent  and  fully  ac- 
quainted with  all  of  the  conditions  existing 
in  this  oU  field. 

We  cannot  believe  that  the  court  upon  this 
evidence  found  that  there  was  such  danger 
to  the  field  and  to  appellees'  wells  from  ap- 
pellant's lack  of  knowledge  of  the  field  and 
his  incon^petency  as  an  oil  operator  as  would 
Justify  an  order  preventing  him  from  operat- 
ing in  said  field,  and  appellees  do  not  so  con- 
tend in  their  brief.  If  such  was  the  finding, 
it  cannot  be  sustained. 

The  question  of  whether  appellant  had  sur- 
rendered or  forfeited  his  lease,  if  that  ques- 
tion is  raised  by  the  evidence,  is  not  one 
which  can  be  properly  decided  on  the  appli- 
cation for  a  temporary  injunction.  Appellant 
was  in  possession  of  the  land,  claiming  under 
his  lease.  He  did  not  acquire  this  possession 
by  force  or  fraud,  and,  so  far  as  the  evidence 
shows,  appellees  were  never  In  actual  posses- 
sion of  the  property.  An  injunction  is  not  a 
remedy  which  can  be  used  for  the  purpose 
of  recovering  title  or  right  of  possession  of 
property,  and  it  is'  not  the  function  of  a  pre- 
liminary injunction  to  transfer  the  posses- 
sion of  land  from  one  person  to  another 
pending  an  adjudication  of  the  title,  except 
in  cases  in  which  the  possession  has  been 
forcibly  or  fraudulently  obtained  by  the  de- 
fendant and  the  equities  are  such  as  to  re- 
quire that  the  possession  thus  wrongfully  in- 
vaded be  restored,  and  the  original  status  of 
the  property  be  preserved  pending  the  deci- 
sion of  the  issue  of  title.  Jeff  Ctialson  Town- 
Site.  Go.  V.  McFaddin,  Wiestf  &  Kyle  Land 
Co.,  121  S.  W.  716. 

The  trial  court  did  not  order  the  posses- 
sion of  the  land  delivered  to  appellees,  but 
he  enjoined  the  appellant  from  using  it  for 
the  purpose  for  which  it  was  leased,  and 
thereby  rendered  his  possession  worthless. 
This  should  not  be  done  unless  the  use  of  the 


property  by  the  appellant  would  cause  injury 
to  appellees  against  which  they  could  only  be 
adequately  protected  by  an  injunction,  and 
this,  as  we  have  before  said.  Is  not  shown 
by  the  evidence. 

If  appellees  have  a  probable  right  to  th» 
possession  of  the  property  for  the  purpose  of 
producing  oil  therefrom  they  might  in  a 
proper  proceeding  have  the  oil  taken  there- 
from by  appellant  Impounded  pending  the  ad- 
judication of  their  right  in  same,  but  the 
facts  presented  by  this  record  do  not,  in  our 
opinion.  Justify  an  injunction  restraining  ap- 
pellant from  boring  for  oil  upon  said  prop- 
erty. 

It  follows  that  the   order  of   the  court 
granting  said  injunction  should  be  set  aside,.  -^ 
and  it  has  been  so  ordered. 


MISSOURI,  K.  ft  T.  RY.  CO.  OF  TEXAS  t. 

TOLBERT. 

(Coart  of  Civil  Appeals  of  Texas.    Jan.  7, 1911. 

Reheating  Denied  Feb.  11,  1011.) 

1.  Agricdltcke   (I   8*)  — Johnson   Orass  — 
Penalties. 

One  suing  a  Tailroad  company  for  penalties 
and  damages  under  the  statute  makine  it  un- 
lawful for  a  railroad  company  to  permit  John- 
son grass  to  mature  on  its  right  of  way  need 
not  allege  or  prove  negligence,  and  the  allega- 
tion of  negligence  may  be  treated  as  surplusage. 
[Ed.  Note.— For  other  cases,  see  Agriculture, 
Dec.  Dig.  «  &*] 

2.  Wateks  and  Watkb  Coubses  (|  119*)-> 

SiniFACE    WATEB— DBAINAGB— IU.II.B0AD8. 

One  seeking  to  recover  under  the  common 
law  and  the  statutes  governing  the  construction 
of  railroads  with  reference  to  the  natural  drain- 
age of  land  must  allege  and  prove  negligence 
in  diverting  the  water  from  its  natural  course, 
and  along  its  right  of  way,  and  emptying  it  on 
the  land  of  another,  causing  damage  by  the 
water  carrying  with  it  Johnson  grass  seed  and 
roots. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  gg  131-134;  Dec. 
Dig.  i  119.*] 

3.  Tbial   (j   Idl*)— Instbuctions  —  Abbukf- 
TioN  OF  Facts. 

In  an  action  against  a  railroad  company 
for  penalties  and  damages  under  the  statute 
makmg  it  unlawful  for  a  railroad  company  to 
permit  Johnson  grass  to  mature  on  its  right  of 
way,  the  court  may,  in  its  charge,  assume  that 
the  act  of  the  company  in  permitting  the  grass, 
to  mature  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fl  420-431;  Dec.  Dig.  i  191.*] 

4.  AOBICULTUBE     (§    8*)— JOHNSON     OBASS  — ^ 

Penalties. 

Under  the  statute  making  It  unlawful  for 
a  railroad  company  to  permit  Johnson  grass  to- 
mature  on  its  right  of  way,  a  company  is  liable 
for  the  penalty  each  time  Johnson  grass  is 
permitted  to  mature  on  its  right  of  way. 

[Ed.  Note. — For  other  cases,  see  Agricultnre, 
Dec.  Dig.  {  8.*J 

5.  AoBictJLTOBE   (§   8*)  — Johnson   Ghabs  — 
Penalties— CoNTHiBUTOBT  Nbqlioencb. 

An  action  against  a  railroad  company  for 
permitting  Johnson  grass  to  mature  on  its  right 
of  way  in  violation  of  the  statute  may  be  de- 
feated  by  the  company   proving  that   plaintifT 
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had  permitted  the  grass  to  mature  on  bis  land 
during  the  time  complained  of. 

[E>i.  Note.— For  other  cases,  see  Agricoltuie, 
Deo.  Dig.  I  &*] 

&   AOBICULTTTBE     (S     8*)  —  StrKFACE    WaTBB  — 
DRAIRAOE— CONTBIBUTOKT   NEOLIOBNCE. 

Where  a  cause  of  action  against  a  railA)ad 
company  for  injuries  to  land  from  the  growth 
and  spread  of  Johnaon  grass  is  based  on  the 
n^ligence  of  defendant  in  respect  to  the  drain- 
age of  surface  water  by  which  the  seed  of  such 
grass  was  carried  to  plaintiffs  land,  that  plain- 
tiff permitted  Johnson  grass  to  grow  on  his 
land  would  not  defeat  recovery,  though  such  act 
would  have  prevented  recovery  of  the  statutory 
penalty. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Dec.  Dig.  i  8.*] 

7.  AoRicuLTUBi:  (5  8*)  —  Surface  Watkbs  — 
Dbainaoe — Ratlboadb — Damages. 

Where    land    has    been    damaged    by    the 

Sread  of  Johnson  fcrass  thereon  in  consequence 
the  act  of  a  railroad  company  in  diverting 
surface  water  from  its  natural  course  so  as  to 
flow  along  its  right  of  way  and  onto  plaintiff's 
land  so  as  to  carry  the  grass  seed  and  roots  to 
the  land,  the  owner  may  recover  the  difference 
in  the  value  of  the  land  with  the  grass  as  sit- 
uated thereon  and  the  value  of  the  land  with- 
out the  glass. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Dec.  Dig.  I  a*] 

Appeal  from  Hunt  County  Court;  J.  W. 
Manning,  Jadge. 

Action  by  R.  L.  Tclbert  against  the  MIs- 
Bourl,  Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AiSrmed. 

Coke,  Miller  8c  Coke  and  Templeton,  Crad- 
dock,  Crosby  &  Dlnsmore,  for  appellant  R. 
D.  l^ompson  and  C  E.  Mead,  for  appellee. 

BOOKHOUT,  J.  Appellee  as  plaintiff 
brougbt  this  snlt  In  tbe  county  court  of  Hunt 
county  by  bis  original  petition,  filed  on  Au- 
gust 12,  1909,  and  thereafter  on  November 
10,  1909,  be  filed  his  first  amended  petition 
npon  which  the  case  was  tried. 

It  iB  alleged  that  plaintiff  Is  the  owner  of 
about  15  acres  of  land  lying  sontbwest  from 
Greenville,  In  Hunt  county,  Tex.,  through 
which  appellant's  railroad  runs,  entering  tbe 
said  tract  at  its  northeast  corner  and  passing 
through  tbe  same  to  the  southwest  comer; 
that  appellant's  right  of  way  Is  100  feet 
wide;  that,  on  appellee's  premises,  the  ap- 
pellant's track  Is  In  part  built  on  a  dump  and 
In  part  is  bnllt  through  a  cut  It  Is  alleged 
that  appellee's  land  slopes  from  east  to  west 
and  that  tbe  natural  drainage  Is  in  that  di- 
rection; tbat  appellant  constructed  a  ditch 
on  tbe  south  or  east  side  of  its  track  and  on 
Its  light  of  way,  which  led  to  a  culvert  or 
bridge  under  appellant's  railroad  and  con- 
tlgnoos  to  appellee's  premises.  It  Is  alleged 
tbat  appellant  permitted  Johnson  grass  to 
mature  and  go  to  seed  on  Its  right  of  way 
three  several  times  In  tbe  year  1908  and 
Uuee  several  times  In  tbe  year  1909.    And  It 


Is  alleged  that  Johnson  grass  seeds  and  the- 
roots  of  Johnson  grass  were  negligently 
communicated  from  appellant's  right  of  way 
to  appellee's  lands,  whereby  Johnson  grass- 
was  set  and  caused  to  grow  on  appellee's 
lands,  to  appellee's  damage  In  tbe  siun  of 
$450.  Appellee  also  claims  three  statutory 
penalties  for  tbe  year  1908  and  three  statu- 
tory penalties  for  the  year  1909.  The  peti- 
tion charged  negligence  on  tbe  part  of  ap- 
pellant with  respect  to  tbe  drainage  in  tbe 
following  language:  "That  from  the  time 
said  Johnson  grass  appeared  upon  said  right 
of  way,  and  especially  since  the  same  made 
Its  appearance  upon  plaintiff's  land,  he  has 
exercised  all  possible  care  and  effort  to  pre- 
vent tbe  same  from  Infecting  his  said  land, 
and  since  that  time  has  not  permitted  any 
of  said  Johnson  grass  to  mature  or  go  to  seed 
upon  bis  land,  but  by  reason  of  the  negli- 
gence of  the  defendant  In  allowing  said  grass 
to  mature  and  go  to  seed  upon  Its  said  right 
of  way,  and  by  reason  of  its  said  negligence 
in  diverting  tbe  natural  flow  of  the  water  as 
above  explained,  causing  tbe  same  to  flow 
along  its  said  right  of  way  as  aforesaid,  and 
causing  it  to  pass  through  said  culvert  out 
upon  plalntlfTs  said  land,  washing  and  scat- 
tering said  Johnson  grass  and  roots  In  and 
upon  plalntlfTs  said  land,  tbe  same  has  be- 
come permanently  set  and  Infected  with  said 
grass,  and  that  it  will  continually  grow  and 
spread  until  plaintiff's  land  will  be  wholly 
taken  and  occupied  by  said  Johnson  grass." 
Appellant  answered  by  general  demurrer,  spe- 
cial exceptions,  and  general  denial,  and  by 
special  pleas  as  follows:  (1)  That  If  appel- 
lant had  diverted  tbe  surface  water  from 
its  natural  course.  It  had  concentrated  the 
surface  water  upon  Its  right  of  way  and 
drained  It  from  its  right  of  way  off  appel- 
lee's land,  thereby  benefiting  the  land.  (2> 
That  appellant's  railroad  was  constructed 
and  its  ditches,  culverts,  and  bridges  locat- 
ed and  constructed  on  tbe  lands  in  question, 
many  years  before  appellee  became  the  own- 
er thereof,  and  that  if  there  was  any  in- 
Jury  to  the  lands  by  reason  of  the  construc- 
tion of  the  railway  and  Its  ditches  and  cul- 
verts, said  injuries  bad  been  inflicted  before 
appellee  purchased  tbe  land,  and  tbat  appel- 
lee took  the  land  with  the  incumbrances. 
(3)  That,  If  any  Johnson  grass  was  set  from 
appellant's  right  of  way  upon  appellee's  land. 
It  was  set  only  in  a  natural  branch  or  drain 
which  runs  across  appellee's  land  and  under 
appellant's  railroad,  and  tbat  the  land  upon 
which  it  was  set  was  practically  worthless 
by  reason  of  tbe  said  branch  or  drain;  that 
If  Johnson  gr.tss  was  otherwise  upon  appel- 
lee's land,  appellee  and  bis  tenants  had  caus- 
ed It  be  so  set  by  ploughing  and  draggling  the 
roots  of  Johnson  grass  from  said  branch  to 
other  parts  of  the  land,  and  tbat  appellee 
was  therein  guilty  of  negligence.    Appellant 
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also  pleaded  the  statute  of  limitations  of  two 
years  in  bar  of  appellee's  cause  of  action. 
Appellant's  demurrer  and  exceptions  were 
overruled  by  the  court,  and  the  cause  was 
tried  before  the  county  Judge,  with  the  aid 
of  a  Jury,  at  the  November  term,  1909,  of 
the  court,  and  the  trial  resulted  In  a  verdict 
and  Judgment  for  appellee  for  penalties  in 
the  sum  of  $30  and  for  damages  In  the  sum 
of  $150;  the  Judgment  aggregating  the  sum 
of  $200.  Appellant's  motion  for  new  trial 
having  been  overruled,  it  perfected  an  appeal 
to  this  court. 

Error  is  assigned  to  that  clause  of  the 
court's  charge  reading  as  follows:  "It  shall 
hereafter  be  unlawful  for  any  railroad  or 
corporation  doing  business  in  this  state  to 
permit  any  Johnson  grass  to  mature  or  go 
to  seed  upon  any  right  of  way  owned,  leas- 
ed, or  controlled  by  such  railroad  or  railway 
company  or  corporation  in  this  state.  If  it 
«hall  appear  upon  the  suit  of  any  person 
owning,  leasing,  or  controlling  land  contigu- 
ous to  the  right  of  way  of  any  such  railroad, 
or  railway  corporation  or  company,  that  said 
railroad  or  railway  company  or  corporation 
has  permitted  any  Johnson  grass  to  ma- 
ture or  go  to  seed  upon  their  right  of  way, 
such  person  so  suing  shall  recover  from  such 
railroad  or  railway  company  or  corporation 
the  sum  of  $23  and  any  such  additional  sum 
as  he  may  have  been  damaged  by  reason  of 
such  railroad  or  railway  company  or  corpora- 
tion permitting  Johnson  grass  to  mature  or 
go  to  seed  upon  their  right  of  way,  provided 
the  owner  of  land  or  any  person  controlling 
land  contiguous  to  the  right  of  way  of  any 
such  railroad  or  railway  company  who  per- 
mits any  Johnson  grass  to  mature  or  g^>  to 
seed  upon  said  land  shall  have  no  right  to 
recover  from  such  railroad  or  railway  com- 
pany." It  Is  contended  that  this  clause  of 
the  charge  conflicts  with  a  subsequent  para- 
graph reading  as  follows:  "If  you  believe 
from  the  evidence  that  the  defendant  has 
permitted  Johnson  grass  to  grow  upon  Its 
right  of  way  through  and  contlguons  to  plain- 
tiff's said  land,  and  you  further  believe  that 
the  defendant  has  permitted  said  grass  to  go 
to  seed  upon  its  right  of  way,  and  if  you  be- 
lieve from  the  evidence  that  the  roadbed  and 
embankment  along  defendant's  said  railroad 
through  plaintiff's  said  land  and  the  culvert 
under  its  said  road  so  constructed  as  to  neg- 
ligently concentrate  the  flow  of  the  water 
along  its  said  right  of  way  and  out  through 
the  said  culvert  upon  plaintiffs  land,  thereby 
negligently  permitting  the  said  water  flowing 
along  said  right  of  way  to  wash  and  carry 
said  Johnson  grass  seed  and  roots  out  and 
upon  the  plaintiff's  said  land,  or  if  you  be- 
lieve that  the  defendant  has  negligently  per- 
mitted said'  grass,  seed,  or  roots  to  be  wash- 
ed or  carried  over  and  upon  plaintiff's  said 
land,  they  have  lodged,  sprouted,  and  taken 
root  thereon,  germinating,  spreading,  and 
thereby  causing  said  seeds  and  roots  to  in- 
fest said  land  causing  a  growth  of  said  John- 


son grass  upon  the  plain  tlCTs  said  land, 
thereby  damaging  the  same,  and  if  you  fm- 
ther  believe  that  the  plaintiff  has  exercised 
ordinary  care  to  prevent  said  grass  from 
being  so  spread  upon  his  land,  and  to  pre- 
vent the  seeds  or  roots  of  said  grass  from 
being  blown,  washed,  or  carfied  upon  his 
said  land,  and  to  prevent  Injury  that  mlgbt 
result  therefrom,  you  will  find  for  the  plain- 
tiff." This  assignment  is  not  sustained.  The 
appellee  based  his  cause  of  action  on  two  dis- 
tinct grounds:  First  He  alleged  a  case  en- 
titling him  to  recover  penalties  and  damages 
under  the  statute  commonly  known  as  tbe 
"Johnson  Grass  Statute."  Second.  He  al- 
leged a  cause  of  action  entitling  him  to  re- 
cover under  the  common  law  and  statutes 
governing  the  construction  of  railroads  witb 
reference  to  the  natural  drainage  of  the  land, 
irrespective  of  the  Johnson  grass  statute. 
Under  the  first  count,  it  was  not  necessary 
to  allege  or  prove  negligence  on  the  part  ol 
appellant,  in  the  second  count  it  was  neces- 
sary to  allege  and  prove  both,  and  tbe  ap- 
parent conflict  in  the  court's  charge  resulted 
from  a  presentation  of  the  law  to  the  facts 
under  the  Issue  raised  by  each  of  said 
counts. 

Error  is  also  assigned  to  a  paragraph  of 
the  charge  reading  as  follows:    "Therefore, 
if  you  believe  from  the  evidence  that  the  de- 
fendant permitted  Johnson  grass  to  mature 
or  go  to  seed  upon  any  portion  of  its  rlgbt 
of  way  contiguous  to  plaintiff's  land,  as  al- 
leged and  described  in  his  petition,  during 
the  years  1908  and  1909,  or  during  any  por- 
tion of  said  years,  and  if  yon  further  believe 
from  the  evidence  that  the  plaintiff  has  not 
permitted  Johnson  g^rass  to  mature  or  go  to 
seed  upon  his  said  land  during  the  years 
1908  and  1909,  or  either  of  said  years,  theu 
the  plaintiff  would  be  entitled  to  recover  of 
the  defendant 'the  sum  of  $25  as  a  penalty  for 
each  and  every  time  said  defendant  had  so 
permitted  said  Johnson  grass  to  mature  or  go 
to  seed  upon  its  said  right  of  way  contigu- 
ous to  plaintiff's  said  land  during  the  year 
1908  and  during  the  year  1909,  before  No- 
vember 10,   1909,   such   recovery  in  the  ag- 
gregate not  to  exceed  the  sum  of  $150.     And 
If  you  further  believe  that  during  said  years 
the  seeds  or  roots  of  said  Johnson  grass  have 
been  blown,  washed,  or  carried  from  defend- 
ant's said  right  of  way  onto  and  upon  plain- 
tiff's said  land  as  alleged,  thereby  causing 
said  seed  or  roots  to  sprout  and  grow  upon 
plaintiff's  said  lands,  and  you  further  believe 
that  by  reason  thereof  plaintiff's  land  has 
been  damaged,  then  the  plaintiff  would  be 
entitled  to  recover  such  additional  sum  as 
will  fairly  compensate  him  for  any  danaages 
thereby  sustained  to  his  said  land." 

It  is  contended  that  said  charge  is  errone- 
ous, in  that  it  assumes,  if  appellant  permit- 
ted Johnson  grass  to  mature  and  go  to  seed 
upon  its  right  of  way,  it  negllgaitly  did  so ; 
and  that  it  Is  further  erroneous  in  that  un- 
der the  same  more  than  one  recovery  of  a 
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penalty  for  each  of  the  years  1908  and  1000 
was  aathorlzed,  whereas,  under  the  statute 
of  this  state  fixing  such  penalty,  no  more 
than  one  of  such  penalties  in  any  one  year 
could  be  recovered.  We  do  not  concur  in  ei- 
ther of  these  contentions.  The  statute  makes 
It  unlawful  for  a  railway  company  to  permit 
Johnson  grass  to  mature  and  go  to  seed  upon 
its  right  of  way,  and  it  was  not  error  for 
the  trial  court  to  assume  that  its  act  in  this 
respect  Is  negligent  Railway  Co.  t.  Ter- 
hune,  94  S.  W.  381;  Railway  Co.  v.  Gentry, 
43  Tex.  ay.  App.  299,  85  S.  W.  74. 

Nor  did  the  trial  court  err  in  its  charge 
in  autborlzing  a  f«eovery  of  more  than  one 
penalty  for  each  of  the  years  1908  and  1909. 
There  was  evidence  sufficient  to  warrant  the 
jury  in  finding  that  Johnson  grass  did  ma- 
ture and  go  to  seed  more  than  once  during 
each  of  those  years  on  appellant's  right  of 
way.  In  the  case  of  Railway  Co.  v.  Voss,  49 
Tex.  Civ.  App.  566,  109  S.  W.  984,  the  Court 
of  Civil  Appeals  for  the  Third  District  held 
that  under  this  statute  one  owning  land  con- 
tiguous to  the  railway  right  of  way  was  en- 
titled to  recover  the  penalty  stipulated  in 
the  statute  each  time  Johnson  grass  was  per- 
mitted to  mature  and  go  to  seed  upon  its 
right  of  way.  The  court  sustained  a  finding 
for  more  than  one  penalty  during  the  year 
that  this  statute  was  violated.  We  concur 
in  that  holding. 

Again,  It  is  contended  that  said  charge  Is 
upon  the  weight  of  the  evidence,  in  that  if 
the  defendant  permitted  Johnson  grass  to 
mature  and  go  to  seed  on  the  right  of  way, 
and  if  the  seed  or  roots  thereof  washed  on- 
to plaintiff's  contiguous  land,  and  damaged 
the  same,  plaintiff  was  entitled  to  recover, 
and  the  charge  assumes  that,  if  the  seeds  or 
roots  of  the  grass  washed  down  upon  the 
land,  the  defendant  was  negligent  with  re- 
siiect  to  such  washing.  This  contention  is 
not  tenable.  As  stated,  the  petition  set  up 
two  grounds  of  recovery.  Appellee  first 
pleaded  a  case  under  the  Johnson  grass  act. 
He  made  the  necessary  allegatiims  for  that 
kind  of  case,  calling  for  penalties  and  dam- 
ages to  the  land.  It  was  not  necessary  to 
plead  negligence,  and,  while  it  is  incidentally 
pleaded,  it  may  be  treated  as  surplusage. 
This  cause  of  action  could  have  been  defeat- 
ed by  proof  on  the  part  of  appellant  that  ap- 
pellee bad  permitted  Johnson  grass  to  ma- 
ture and  go  to  seed  during  the  time  com- 
plained of. 

In  another  count  of  the  petition  appellee 
alleged  a  case  good  at  common  law.  Under 
that  count,  he  alleged  and  proved  a  case  of 
negligence  against  appellant  in  diverting  the 
water  from  its  natural  course,  and  along  its 
right  of  way,  and  emptying  it  on  another 
part  of  appellee's  land,  carrying  with  It  grass 
seed  and  roots.  Under  this  count  It  was  nec- 
essary to  show  negligence,  but  if  that  was 
done,  and  an  injury  resulted,  appellee  could 


not  be  defeated,  even  had  the  proof  shown 
that  he  had  permitted  Johnson  grass  to  ma- 
ture and  go  to  seed  on  his  own  land.  Under 
the  first  count  the  law  Imputes  negligence 
on  account  of  the  Johnson  grass  maturing 
and  going  to  seed  on  the  right  of  way.  Un- 
der the  second  count  the  negligMice  must 
consist,  not  in  permitting  the  grass  to  grow 
or  go  to  seed  on  the  right  of  way,  but  In  neg- 
ligently permitting  It  to  be  carried  onto  the 
land  of  another.  The  court  submitted  both 
issues  under  appropriate  Instructions,  and 
in  so  doing  we  do  not  think  committed  any 
error. 

These  remarks  also  dispose  of  the  fourth 
assignment  adversely  to  appellant,  and  the 
same  is  overruled. 

The  fifth  assignment  is  as  follows:  "The 
court  erred  In  the  following  paragraph  of  Its 
charge  to  the  Jury  on  the  measure  of  dam- 
ages, to  wit:  'Should  you  find  from  the  evi- 
dence that  the  plaintiff's  land  has  been  dam- 
aged by  the  spread  of  Johnson  grass  thereon, 
and  that  the  defendant  is  liable  for  the  same, 
you  will  allow  plaintiff  such  sum  therefor  as 
will  represent  the  difference,  If  any.  In  the 
value  of  the  said  land  with  the  said  grass 
as  situated  thereon  as  shown  by  the  evi- 
dence, and  the  value  of  the  said  land  with- 
out the  said  Johnson  grass  upon  the  same' — 
because  the  measure  of  damages  to  the  plain- 
tiff's premises  therein  submitted  is  not  the 
legal  measure  of  damages  to  the  plaintiff's 
land."  This  charge  announced  the  correct 
measure  of  damages,  and  the  assignment  is 
overruled. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  is  afilrmed. 


CONSUMERS'  LIGNITE  00.  v.  CAMERON.f 

(Court  of  Civil  Appeals  of  Texas.     Jan.   14, 
1911.    Rehearing  Denied  Feb.  11,  1911.) 

1.  Tbial  (I  194*)— iNSTBucnoNs— Weight  op 
Evidence. 

In  an  action  for  injury  to  a  miner,  a  re- 
quested Instruction  that  the  servant  assumed 
tne  rislcs  of  which  he  had  actual  knowledge  and 
of  such  hazards  as  he  would  have  learned  by 
ordinary  inspection,  and  cannot  shut  bis  eyes 
to  dangers  obvious  to  an  ordinary  man,  or  to 
an  experienced  man,  if  he  is  experienced,  was 
properly  refused  because  the  rule  as  to  assum- 
ing risks  ia  the  same  whether  the  servant  is  an 
ordinary  or  an  experienced  man,  and  the  stre.ss 
laid  in  the  requested  charge  on  the  difference 
between  such  men  made  ft  a  charge  on  the 
weight  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  466;   Dec.  Dig.  |  194.*J 

2.  TBIAL     (§     253*)— iNSTBOCTIOns— lONOBINa 

Evidence. 

In  an  action  by  a  miner  for  injury  caused 
by  a  car  jumping  the  track,  it  was  not  error  to 
refuse  an  instruction  requested  by  defendant 
that  the  mere  fact  that  the  car  left  the  main 
track  and  went  into  the  switch  track  does  not 
raise  any  presumption  of  negligence  on  the 
part  of  the  defendant,  where  there  was  suffi- 
cient testimony  to  show  that  the  car  that  caus- 
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ed  the  iDjury  jamped  the  track  by  reason  of  a 
defective  switch. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  613-623;   Dec.  Dig.  g  253.*] 

3.  Master  and  Servant  (|  296*)— Injury  to 
Servant— Miners— Instructions  to  Juby. 

In  an  action  by  a  miner  for  injuries  caus- 
ed by  a  car  jumping  the  trade,  a  charge  on  be- 
half of  the  plaintiff  that  although  defendant 
had  a  rule  requiring  employes  to  stand  back 
when  a  trip  of  cars  was  passing  on  the  main 
line,  yet,  if  the  plaintiff  did  not  know  the  rule, 
he  would  not  be  bound  thereby,  and  would  not 
be  precluded  from  recovery  by  negligence  of  the 
defendant,  If  any,  in  the  particulars  "charged 
in  the  petition,"  unless  an  ordinarily  prudent 
man,  under  such  circumstances,  would  have 
stood  back,  was  not  in  conflict  with  the  court's 
main  charge,  wherein  the  juir  were  .told  not  to 
consider  two  grounds  of  negligence,  charged  in 
the  petition,  for  lack  of  evidence  to  support 
them,  as  the  charge  under  consideration  did  not 
relate  to  either  of  the  matters  excluded  by  the 
court's  main  charge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  IISO-IIM ;    Dec.  Dig.  { 

4.  Masteb  and  Servant  (§  201*)- Injury  to 
Servant— Fellow  Servants. 

Where  the  negligence  of  the  master  con- 
curs with  the  negligence  of  a  servant,  the  mas- 
ter is  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {$  515-534;    Dec.   Dig.  { 

5.  Trial    (|   260*)  — Injury    to    Servant- 
Miners— Instructions  TO  Jury. 

In  an  action  by  a  miner  for  injuries  caus- 
ed by  a  car  jumping  the  track,  it  was  not  error 
to  refuse  an  instruction  for  defendant  that  a 
servant  who  Is  experienced  and  has  the  capacity 
and  opportunity  to  appreciate  the  dangers,  and 
who  without  protest  voluntarily  remains  in  the 
service  of  the  employer  and  attempts  to  work 
at  the  place  furnished,  or  to  use  the  appliances 
furnished  to  do  such  work,  assumes  the  risk, 
where  the  court  in  his  main  charge  told  the 
jury  that  if  they  found  that  the  cars  frequently 
left  the  main  track  and  ran  in  upon  the  switch- 
es, and  the  plaintiff  knew  of  such  frequent  oc- 
currences or  ought  to  have  known  of  them,  he 
assumed  the  risk,  as  the  charge  given  was  more 
favorable  to  the  defendant  in  that  it  did  not  re- 
quire that  plaintiff  should  appreciate  the  dan- 
gers in  order  to  assume  the  risk. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  051-609 ;    Dec.  Dig.  S  260.*] 

6.  TRIAL  (J  260*)  —  Instructions— INSTBDC- 
TiONS  Elsewhere  Given. 

In  an  action  for  injuries  to  a  servant,  it 
was  not  error  to  refuse  requested  instructions 
where  the  point  was  sufficiently  covered  in  the 
main  charge  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  651-659;  Dec,  Dig.  g  ^60.*] 

Appeal  from  District  Court,  Wood  County ; 
B.  W.  Simpson,  Judge. 

Action  by  Malcolm  Cameron  against  the 
Consumers'  Lignite  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Walter  F.  Seay  and  Harris,  Suiter  &  Brlt- 
ton,  for  appellant  Jones  &  Jones,  for  appel- 
lee. 

BAINET,  C.  J.  This  action  was  brought 
by  the  appellee  to  recover  of  appellant  dam- 


ages for  personal  Injuries  sustained  by  him 
while  in  appellant's  employ  as  a  miner.  Ap-  I 
pellant  answered  by  general  denial,  assumed 
risk  and  contributory  negligence,  and  that  ap- 
pellee's injury  was  caused  by  the  negligence 
of  fellow  servants.  A  trial  resulted  in  a 
verdict  and  judgment  for  appellee  (or  f  1,09U, 
and  appellant  appeals. 

Appellee  was  at  work  in  a  room  In  a  mine, 
and  was  injured  by  reason  of  a  car  running 
off  the  track  at  a  defectively  constructed 
switch  which  caused  another  car  to  strike- 
appellee  and  injure  him.  At  the  time  ap- 
pellee was  working  by  the  order  of  Iiis  fore- 
man in  a  room  nn  the  mine.  A  main  line- 
of  track  runs  down  a  hallway  of  tbe  mine 
and  from  said  main  line  switches  lead  off 
of  said  main  line  into  rooms  on  eitlier  side,, 
where  the  miners  work.  Small  cars  are  oper- 
ated on  these  tracks  to  convey  coal  from 
these  rooms  as  it  is  dug.  These  cars  are- 
pulled  by  mules.  Tbe  track  where  the  car 
jumped  the  main  track  was  negligently  con- 
structed, of  which  appellant  had  notice.  Ap- 
pellee had  been  working  as  a  miner  for  ap- 
pellant about  2^  years,  and,  while  an  expe- 
rienced miner,  he  bad  worked  but  little  on 
tbe  tracks.  He  knew  that  the  general  con- 
struction of  the  track  was  bad,  but  did  not 
know  of  this  defective  switch,  which  bad  not 
been  put  in  very  long.  It  was  dark  in  tbe 
mine,  tbe  miners  having  to  wear  on  their 
beads  lights  with  which  to  see  how  to  work ; 
the  light  worn  by  the  trackmen  b^lng  larger 
than  that  used  by  the  coal  diggers.  Appellee 
bad  never  inspected  the  track  and  learned  of 
its  defective  construction  after  he  was  in- 
jured. 

Appellant  complains  of  the  action  of  the- 
court  ifl  refusing  to  give  the  following  re- 
quested charge,  viz.:  "Tbe  servant  assumes 
tbe  risk  of  the  danger  of  which  be  has  ac- 
tual knowledge,  and  of  sncb  hazards  as  he 
would  have  learned  by  tbe  exercise  of  that 
ordinary  circumspection  which  a  prudent 
man  would  have  used  in  the  particular  em- 
ployment He  is  under  no  obligation  to  look 
out  for  master's  negligence,  but  he  cannot 
shut  his  eyes  to  dangers  that  are  obvious  to- 
an  ordinary  man,  or  to  an  experienced  mau, 
if  he  be  experienced."  Tbe  proposition  8ul»- 
mitted  is:  "Where  the  evidence  shows  that 
tbe  injured  employe  is  an  experienced  man 
in  the  business  in  which  he  is  engaged  at 
tbe  time  of  tbe  injury,  tbe  defendant  Is  eu- 
tltled  to  a  charge  that  tbe  servant  assumes^ 
not  only  such  risks  that  are  obvious  to  an  or- 
dinary man,  but  that  are  obvious  to  an  ex- 
perienced man."  The  issue  of  assumed  risk 
was  presented  to  the  Jury  by  the  court  Ixt^ 
the  main  charge. 

The  evidence  does  not  show  that  appellee- 
was  especially  experienced  in  the  construc- 
tion of  tracks.  He  was  an  experienced  coal 
digger.  He  had  never  been  a  trackman, 
and  never  did  any  track  work,  except  "mere- 


•For  other  cases  see  Mm9  toslc  aod  section  NUMBER  In  Dec.  DiK.  *  Am.  Dig.  Key  No.  Series  A  Rep'r  Indeze 


Digitized  by 


Google 


rr»o 


CONSUMERS'  LIGNITE  CO.  v.  CAMERON 


285 


ly  as  a  helper."  Never  knew  of  a  car  tak- 
tag  the  switch  as  the  one  which  hurt  blm, 
prior  to  the  accident  Did  not  know  of  the 
-defective  switch  and  could  not  tell  the 
switches  were  In  bad  condition  by  walking 
over  them.  The  court's  charge  was  sufB- 
«lently  fall  upon  tbe  question  of  assumed 
risk.  Besides,  the  rule  of  law  as  to  assumed 
risk  Is  the  same  as  to  an  ordinary  man  and 
an  experienced  man.  If  he  knows  the  dan- 
ger or  mast  or  would  have  learned  of  it  by 
the  exercise  of  that  ordinary  circumspection 
which  an  ordinarily  prudent  person  would 
use  In  the  particular  employm^it,  then  he 
assumes  the  risk.  Of  course,  an  experienced 
man  knows,  or  has  a  better  opportunity  of 
knowing,  the  dangers  In  the  particular  em- 
ployment than  an  ordinary  man,  but  both 
are  chargeable  with  what  they  know  or 
ought  to  know,  and  for  tbe  court  to  lay 
stress  in  his  charge  as  to  any  difference  be- 
tween the  two  as  a  matter  of  law,  would, 
in  oar  opinion,  be  upon  the  weight  of  evi- 
dence. 

The  second  assignment  is:  "Tbe  court  err- 
ed in  refusing  defendant's  Instruction  No. 
25,  which  is  as  follows:  'Tou  are  instructed 
that  the  mere  fact  that  the  car  left  the  main 
track  and  went  into  the  switch  track  does 
not  raise  any  presumption  of  negligence  on 
tbe  part  of  the  defendant' "  The  evidence 
did  not  call  for  this  charge,  there  being  suf- 
ficient testimony  to  show  that  the  car  that 
caused  the  injury  jumped  the  track  by  rea- 
son of  a  defective  construction  of  the  switch. 

The  third  assignment  is:  "The  court  err- 
ed In  giving  special  instruction  No.  1,  re- 
quested by  the  plaintiff,  which  said  special 
instruction  Is  as  follows:  'Although  you  may 
find  that  tbe  defendant  has  promulgated  a 
rule  requiring  employes  to  stand  back  out  of 
danger  when  a  trip  of  cars  was  passing  on 
the  main  line,  yet  if  you  find  that  plaintiff 
did  not  know  of  said  rule,  he  would  not  be 
bound  thereby,  and  if  be  failed  to  stand 
t>ack  when  a  trip  of  cars  was  passing  on  the 
main  line  he  would  not  be  precluded  from  re- 
covering for  an  injury  sustained  by  him  by 
reason  of  tbe  negligence,  if  any,  of  defend- 
ant In  the  particulars  charged  in  his  petition, 
unless  you  find  that  an  ordinarily  prudent 
person  would  under  tbe  same  or  similar  clr- 
cnmstances  have  stood  back  out  of  danger 
when  a  trip  of  cars  was  passing  on  the  main 
line.' "  It  is  contended  that  this  charge  con- 
flicts with  the  court's  main  charge,  wherein 
the  Jury  were  told  not  to  consider  two 
grounds  of  negligence  alleged  in  the  petition 
for  the  reason  that  there  was  no  evidence  to 
support  tbem.  The  special  charge  under  con- 
sideration did  not  relate  to  either  of  the 
matters  excluded  by  the  court's  main  charge, 
and  we  are  unable  to  see  wherein  the  con- 
flict exists,  or  if  so,  how  It  could  have,  in 
any  way,  affected  the  result 

The  fourth,  fifth,  sixth,  seventh,  and 
eighth  assignments  of  error  relate  to  the  re- 
fusal of  the  court  to  charge  on  the  law  of 


fellow  servants.  The  evidence  falls  to  raise 
tbe  issue  of  injury  caused  by  the  negligence 
of  fellow  servants.  But  if  it  be  shown  that 
the  servants  were  negligent  the  fact  remains 
that  the  proximate  cause  of  the  Injury  was 
the  car  jumping  the  switch,  which  was  oc- 
casioned by  the  negligence  of  appellant  in 
permitting  the  existence  of  a  defectively  con- 
structed switch.  Where  the  negligence  of 
the  master  concurs  with  the  negligence  of 
the  servant  we  think  the  well-settled  law  is 
that  the  master  is  liable  for  the  consequenc- 
es resulting  from  such  negligence.  Railway 
Co.  V.  Jackson,  93  Tex.  262,  54  S.  W.  1023; 
Railway  Co.  v.  Bonatz,  48  S.  W.  767;  Suder- 
man  v.  Woodruff,  47  Tex.  Civ.  App.  229,  105 
S.  W.  217. 

The  court  refused  a  charge  requested  by 
appellant  that  involved  tbe  following  prin- 
ciple: "A  servant  who  is  experienced,  has 
tbe  capacity  and  opportunity  to  appreciate 
the  dangers,  and  who  without  protest  vol- 
untarily remains  In  the  service  of  the  em- 
ployer and  attempts  to  work  at  the  place 
furnished,  or  to  use  the  appliances  furnished 
to  do  such  work,  assumes  the  risk  of  in- 
jury and  cannot  recover  for  an  Injury  re- 
sulting therefrom."  This  forms  tbe  basis 
for  the  ninth  assignment  of  error.  The  prin- 
ciple embraced  in  said  assignment  was  sub- 
mitted by  tbe  court  in  tbe  main  charge  as 
follows:  "If  you  shall  find  that  cars  fre- 
quently left  the  main  track  and  ran  in  upon 
tbe  switches  in  defendant's  mine,  then  if 
plaintiff  knew  of  such  frequent  occurrences. 
If  any,  or  would  have  necessarily  learned  of 
same  in  the  ordinary  discharge  of  his  own 
duty,  then  be  assumed  the  risk  of  being  thus 
injured,  and  if  you  find  the  manner  in  which 
the  car  In  question  left  the  main  track,  if  it 
did,  was  one  of  frequent  occurrence,  and  the 
likelihood  of  it  doing  so,  if  it  did,  was  known 
or  must  necessarily  have  been  known  to 
plaintiff  in  the  ordinary  discharge  of  bis 
duties,  then  he  assumed  the  risk  of  being 
thus  Injured,  and  he  cannot  recover."  The 
court's  charge  was  more  favorable  to  the  ap- 
pellant than  the  one  requested,  as  It  did  not 
require  that  appellee  should  appreciate  the 
dangers  in  order  to  assume  the  risk. 

The  tenth  assignment  of  error  complains 
of  the  refusal  of  the  court  to  instruct,  the 
jury  to  the  effect  that  plaintiff  could  not  re- 
cover for  the  rupture  prior  to  the  accident 
but  could  only  look  to  the  increased  injury 
by  reason  of  the  aggravation  of  the  same. 
This  point  was  sufficiently  covered  by  tbe 
main  charge  of  the  court  and  there  was  no 
error  In  refusing  the  requested  charge. 

The  eleventh,  twelfth,  thirteenth,  and  four- 
teenth assignments  of  error  bear  upon  the 
same  question;  that  Is,  that  appellee  was  not 
working  at  tbe  place  assigned  blm.  This 
issue  was  raised  by  the  evidence,  bat  we 
think  tbe  court  in  its  general  charge  fair- 
ly presented  the  same,  and  appellant  was 
not  Injured  by  the  refusal  to  give  such  spe- 
cial instructions. 
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Tbe  fifteenth  assignment  of  error  Is:  "The 
court  erred  In  Its  charge  to  the  Jury  in  para- 
graph 8  of  said  chaise:  'If  you  find  that 
said  plaintiff  bad  been  instructed  to  work  at 
another  place  in  the  mine,  and  that  he,  with- 
out knowledge  or  consent  of  the  defendant 
or  bis  agents  having  charge  and  control  of 
the  mine,  went  to  work  at  the  place  where 
be  claims  to  have  been  injured,  then  be  as- 
sumed tbe  risk  of  being  injured  by  some  de- 
fective condition,  if  any,  of  tbe  track  and 
switch,  and  cannot  recover,  but  if  the  plain- 
tiff was  given  tbe  privilege  of  working  at 
eitber  of  two  places,  and  be  was  working  at 
one  of  these  places  when  be  claims  to  have 
been  injured;  or  if  be  was  Instructed  to 
work  at  another  place,  yet  if  the  agent  of 
the  defendant  in  charge  of  defendant's  mine 
knew  plaintiff  was  at  work  where  be  claims 
to  have  been  Injured,  then  be  did  not  as- 
sume such  risk,  unless  the  defect,  if  any, 
was  open  and  patent  and  was  known  to  tbe 
plaintiff  or  must  necessarily  have  been  known 
had  be  used  that  circumspection  which  an 
ordinarily  prudent  person  would  have  exer- 
cised in  the  same  employment' "  Tbe  effect 
of  the  objection  to  this  charge  is  that  if  ap- 
pellee was  working  at  a  place  different  from 
where  he  was  Instructed  to  work,  there  is  no 
evidence  showing  that  knowledge  thereof  was 
brought  home  to  any  one  standing  in  the 
place  of  the  master.  We  do  not  concur  in 
this  contention,  but  think  the  evidence  was 
such  as  to  raise  the  issue  ot  such  knowledge 
and  authorized  tbe  instruction  given. 

Appellant  claims  that  tbe  Judgment  is  not 
supported  by  tbe  evidence.  We  are  of  tbe 
opinion  that  tbe  evidence  fully  warranted 
tbe  judgment  rendered. 

Other  assignments  of  error  not  here  dis- 
cussed are  presented,  but  none  warrant  a  re- 
versal, and  tbe  judgment  is  affirmed. 

AfiBrmed. 


CLARE  V.  ASBUET. 

(Court  of  Civil  Appeals  of  Texas.     Jan.   25, 
1911.) 

1.  Bbokers  (8  49*)— Suit  roB  CouPENSAnoN 
—Right  to  Recoveb. 

A  broker  suing  on  an  express  contract  for 
his  services  cannot  recover  without  showing 
compliance  with  the  contract  or  that  he  was 
prevented  from  executing  it  by  his  principal. 

[E!d.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  fi  70-72;    Dec.  Dig.  S  49.*] 

2.  Brokers  (J  57*)— Compensation— Right  to. 

Under  a  contract  for  a  broker's  commis- 
sion, for  procuring  a  purchaser  for  land  at 
$2,250,  one-third  cash,  be  does  not  earn  bis 
commission  by  producing  a  purchaser  willing  to 
buy  for  $1,000  cash,  tbe  remainder  in  notes;  if 
reimbursed  for  S48  lost  in  discounting  notes  to 
procure  the  cash,  though  the  vendor  agreed  to 
the  terms  and  the  broker  offered  to  bear  one- 
half  of  the  discount. 

[Ed.    Note'.— For   other   cases,    see    Brokers, 
Cent  IMg.  SS  66-72;    Dec.  Dig.  {  57.»] 


3.  Bbokebs  (I  66*)— Rights  of  Pbincipal. 

Giving  exclusive   agency   does   not   of  it- 
self,  preclude  the  principal  from  making  a  sale. 
[Ed.    Note.— For    other    cases,    set    Brokers, 
Cent  Wg.  Si  85-89;    Dec  Dig.  i  56.*] 

4.  Bbokers  (§  79*)- Right  to  Coiuiission— 
Sales  Made  by  Pbincipai. 

If  a  broker  la  entitled  to  recover  any  com- 
pensation on  a  sale  made  by  bis  principal  on 
terms  differing  from  those  set  forth  in  bis  con- 
tract, he  must  sue  upon  a  quantum'  meruit  and 
not  on  tbe  contract 

[Bd.  Note.— For  other  cases,  see  Brokers,  Det 
Dig.  I  79.»J 

5.  Vendob  and  Pubchasbb  (|  133*)— "Good 
Deed." 

A  vendor's  obligation  to  furnish  a  "good 
deed"  does  not  require  one  which  can  he  shown 
to  convey  a  title  good  by  an  abstract  thereof, 
but  one  conveying  a  good  title,  inclnding  title 
acquired  by  adverse  possession  (citing  4  Words 
and  Phrases,  p.  3108). 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |i  234-237 ;   Dec.  Dig.  i 

6.  Advebse  Possession  (|  106*)— Stbkngth  op 
Title. 

Under  the  statute  making  title  by  adverse 

gossession  "full  title  precluding  all  claims,"  the 
older  has  as  full  ownership  as  can  be  held  un- 
der any  other  character  of  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ({  604-623;  De&  Dig.  { 
106.*] 

7.  Vendor  and  Pubchaseb  (g  133*)— "Sahs- 
factobt  Deed." 

A  vendor's  obligation  to  furnish  a  "satis- 
factory deed"  does  not  require  him  to  comply 
with  the  purchaser's  whims  respecting  title,  but 
the  fact  that  title  tendered  might  seriously  in- 
terfere with  selling  tbe  land  or  borrowing;  money 
thereon,  might  reasonably  render  snch  deed  un- 
satisfactory. 

(Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  C!ent  Dig.  Si  234-237;  Dec.  Dig.  S 
133.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6334r-6337.] 

8.  Specific  PEsroBiiANOK  (S  4*)  — Cortract 
TO  Convey. 

The  parties  to  a  contract  to  convey  having 
dei>osited  mutual  forfeits,  tbe  vendor  could  not 
maintain  specific  i)erformance;  his  only  remedy 
being  suit  for  damages  for  breach  of  the  con- 
tract as  limited  by  the  damages  stipulated. 

[EJd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {  4 ;    Dec.  Dig.  S  4.*] 

Appeal  from  Falls  County  Court;  W.  E. 
Hunnicutt,  Judge. 

Action  by  D.  C.  Clark  against  Shon  As- 
bury.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Z.  I.  Harlan,  for  appellant  Tom  Connal- 
ly,  for  appellee. 

JENKINS,  J.  Appellant  brought  thta  sutt 
upon  the  following  written  contract:  "Rose- 
bud, T^xas,  9-7-07.  Mr.  D.  C.  CTark,  Rose- 
bud, Texas — Dear  Sir:  I  hereby  give  you  the 
exclusive  right  to  sell  my  tract  of  land  de- 
scribed on  the  opposite  side  of  this  sheet, 
and  for  your  services  in  finding  me  a  buy- 
er, ready  and  willing  to  buy  under  the  terms 
agreed  upon  between  us,  I  agree  to  pay  you 
a  cash  commission  of  $1  per  acre.     In  the 


*For  other  case*  tee  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Ke^  Ns.  Series  &  Rep'r  Indexes 
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event  of  a  sale  I  agree  to  make  a  good  and 
satisfactory  deed.  Yours  truly,  Sbon  As- 
bury."  By  reference  to  the  opposite  side  of 
the  sheet  referred  to  in  this  contract,  it  ap- 
pears that  the  land  listed  was  160  acres,  to 
be  sold  at  $15  per  acre,  one-third  cash. 

The  case  was  tried  in  the  justice's  court 
and  appealed  to  the  county  court,  and  upon 
trial  before  a  Jury  in  the  county  court,  the 
trial  judge  Instructed  a  verdict  for  the  de- 
fendant. Appellant  contends  that  this  action 
of  the  court  was  error,  for  the  reason  that 
he  had  complied  with  his  part  of  the  con- 
tract, and  that  appellee  was  unable  to  comply 
with  the  contract  in  that,  by  reason  of  a  de- 
fect in  his  title,  he  was  unable  to  make  a  good 
and  satisfactory  deed.  Appellee  denies  that 
appellant  complied  with  the  contract,  in  that 
he  never  produced  a  purchaser  who  was  able 
and  willing  to  buy  upon  the  terms  set  out  in 
said  contract ;  and  also  alleges  that  he  ten- 
dered a  good  and  satisfactory  deed  to  the 
proposed  purchaser,  who  refused  to  accept 
the  same. . 

The  facts  show  that  appellant  secured  a 
purchaser  who  examined  the  land  and  ex- 
pressed himself  satisfied  therewith,  but  stat- 
ed that  he  did  not  wish  to  purchase  paying 
only  one-third  cash,  but  would  take  the  land 
at  $1,000  cash,  balance  on  terms  stated  tn 
the  contract  thereafter  entered  into,  condi- 
tioned, however,  that  appellee  would  stand 
the  discount  of  $48  on  notes  held  by  him, 
wblcb  it  was  necessary  to  pay  in  order  to  get 
the  cash  upon  same.  It  also  appears  that 
this  transaction  was  in  the  fall  of  1907,  when 
"the  lid  was  on,"  and  the  bank  discounting 
said  notes  would  not  pay  cash,  but  would 
give  New  York  exchange.  The  appellant  sub- 
mitted this  proposition  to  the  appellee,  who 
refused  to  stand  the  discount,  but  agreed 
with  appellant  that  he  would  stand  one-half 
of  the  same.  Thereafter  be  entered  into  a 
written  contract  of  sale,  with  the  knowledge 
and  consent  of  appellant,  wherein  he  agreed 
to  convey  said  land  to  the  proposed  purchas- 
er for  the  sum  of  $1,000  cash,  balance  in  five 
equal  annual  installments  at  8  per  cent  in- 
terest, and  agreed  to  make  a  good  deed  to 
said  land ;  and  further  agreed  that  he  would 
furnish  an  abstract  of  title  as  soon  as  he 
could  have  the  same  made.  Thereafter  the 
abstract  was  furnished  and  showed  that  this 
land  bad  formerly  belonged  to  W.  S.  Max- 
well, who  died  leaving  surviving  him  a  wife 
and  nine  children;  that  the  wife  and  seven 
of  said  children  conveyed  their  Interest  in 
the  land  to  a  remote  grantor  of  appellee,  but 
that  one  of  said  children  conveyed  his  in- 
terest to  his  brother  O.  W.  Maxwell,  and 
that  G.  W.  Maxwell  had  never  deeded  his 
interest  to  any  one.  Upon  this  showing  it 
appeared  that  O.  W.  Maxwell  was  the  owner 
of  two-ninths  of  a  one-half  Interest,  or  a 
one-ninth  of  the  entire  tract,  the  same  having 
been  the  community  property  of  W.  S.  Max- 
well and  wife.  The  proposed  purchaser  re- 
fused to  take  the  land  unless  a  deed  was  ob- 


tained from  said  O.  W.  Maxwell.  It  appear- 
ed from  the  undisputed  evidence  on  the  trial 
of  this  case  that  said  G.  W.  Maxwell  was  a 
resident  of  Eastland  county,  Tex.,  and  had 
been  for  many  years,  and  that  be  had  been 
more  than  21  years  of  age  for  the  last  14 
years.  It  further  appeared  that  appellee 
held  the  land  under  a  deed  conveying  the  en- 
tire tract  to  him  by  metes  and  bounds,  and 
that  he  had  resided  upon  the  land  as  his 
homestead  for  the  last  14  years,  claiming  the 
same  as  his  own,  using  and  cultivating  the 
same  under  said  deed  duly  reE:istered  for  all 
said  time,  and  paying  all  taxes  thereon. 

The  appellant  sued  upon  a  written  con- 
tract, and  must  recover,  if  at  all,  upon  the 
terms  thereof.  Had  this  been  a  suit  upon 
quantum  meruit  It  would  have  presented  an 
entirely  different  aspect  -  The  terms  of  said 
contract  required  that  the  land  should  be 
sold  for  one-third  cash.  The  proposed  pur- 
chaser was  not  willing  to  buy  on  these  terms, 
but  was  willing  to  buy  if  he  was  allowed  to 
pay  $1,000  In  cash,  with  this  further  proviso, 
that  the  seller  should  stand  the  loss  of  $48 
discount  on  notes  held  by  blm,  in  order  to 
obtain  said  cash.  That  appellee  agreed  to 
these  terms  does  not  make  It  a  sale  upon  the 
terms  as  set  out  in  the  contract  It  can- 
not be  said  that  the  proposition  to  pay  $1,000 
cash  and  execute  notes  for  the  balance,  in- 
stead of  one-third  cash,  is  an  immaterial  dif- 
ference; and,  certainly,  it  cannot  be  said 
that  the  reduction  in  the  price  of  $48  which 
would  be  occasioned  by  the  seller  standing 
the  discount,  is  immaterial,  even  though  the 
agent  proposed,  to  stand  one-half  of  this  dis- 
count In  O'Brien  v.  GiUiland,  4  Tex.  Civ. 
App.  40,  23  S.  W.  244,  where  the  contract 
with  the  broker  was  to  sell  for  cash,  and  he 
produced  a  purchaser  who  was  willing  to 
buy  the  land  and  pay  one-half  cash  and  ex- 
ecute vendor's  lien  notes  for  the  remainder, 
and  the  broker  had  arranged  to  sell  these 
notes  for  cash,  it  was  held  that  this  was  not 
a  sale  in  compliance  with  his  contract  to  sell 
for  cash. 

In  Thornton  v.  Stevenson,  31  S.  W.  233,  it 
was  held  that  where  a  broker  was  to  sell 
property  at  a  certain  price  and  discussed  the 
sale  with  a  parl7  who  afterwards  purchased 
from  the  owner  at  a  different  price,  he 
could  not  recover  bis  commissions  in  a  suit 
on  bis  contract  In  a  suit  for  commissions 
on  a  contract  the  recovery  must  be  confined 
to  the  contract  itself.  Eidson  v.  Saxon,  30 
S.  W.  958,  959.  These  are  sound  propositions 
of  law,  and  a  broker  who  sues  upon  a  con- 
tract and  not  upon  quantum  meruit,  cannot 
recover  unless  he  shows  compliance  with  the 
contract  or  unless  he  was  prevented  from 
carrying  out  the  same  by  the  seller.  Owen 
V.  Kuhn,  Loeb  &  Co.,  72  S.  W.  482.  Giving 
an  agent  an  exclusive  agency  does  not,  of 
itself,  preclude  the  owner  from  making  a 
sale.  J.  I.  Case  Threshing  Machine  Co.  v. 
Wright  Hardware  Co.,  130  S.  W.  729;  Dole 
V.  Sherwood.  41  Minn.  535,  43  N.  W.  668,  5 
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I..  R.  A.  720,  16  Am.  St  Rep.  731.  And  If 
the  owner  make  a  sale  upon  other  and  dlffer- 
«nt  terms  from  those  set  forth  in  his  con- 
tract with  the  agent,  it  cannot  be  said  that 
the  agent  has  made  a  sale  in  compliance  with 
the  terms  of  said  contract;'  and  if  in  such 
•case  he  is  entitled  to  any  compensation,  it 
must  be  upon  quantum  meruit,  and  not  upon 
■contract 

It  will  be  seen  by  reference  to  the  contract 
above  set  out,  that  appellee  agreed  to  make 
a  "good  and  satisfactory  deed."  Appellant 
insists  that  by  the  expression  "good  deed," 
Is  meant  one  which  can  be  shown  to  be  good 
hy  an  abstract  thereof.  To  this  proposition 
we  do  not  assent  Had  the  agreement  been 
made  to  furnish  a  good  deed  as  shown  by  the 
abstract  appellant's  contention  would  bare 
been  sound.  We  understand  by  the  term  "a 
good  deed,"  not  one  which  Is  good  merely  In 
form,  but  one  which  conveys  a  good  title. 
Words  and  Phrases,  3108.  But  under  the 
decisions  of  this  state  it  must  be  held  that  a 
title  by  limitation  Is  a  good  title.  A  party 
holding  such  title  has  "as  full  ownership  in 
land  as  can  be  held  under  any  other  charac- 
ter of  title."  MacGregor  v.  Thompson,  7 
Tex.  Civ.  App.  32,  26  S.  W.  649;  Improve- 
ment Co.  V.  Shelby,  17  Tex.  Civ.  App.  685, 
41  S.  W.  642.  The  statute  declares  such  par- 
ty shall  be  held  to  have  "full  title  precluding 
all  claims."  Rev.  St  1895,  art  3347.  See, 
also,  on  this  subject,  Morgan  v.  White,  50 
Tex.  Civ.  App.  318,  110  S.  W.  494;  Branch 
V.  Baker,  70  Tex.  190,  7  S.  W.  809;  Burton 
V.  Carrol,  96  Tex.  825,  72  S.  W.  681;  Moody 
V.  Holcomb,  26  Tex.  719. 

Under  the  evidence  In  this  case  there  can 
be  no  question  but  that  the  deed  tendered 
by  appellee  and  his  wife  conveyed  a  good  ti- 
tle to  the  land ;  but  it  will  be  observed  that 
the  contract  was  not  only  to  furnish  a  good 
deed,  which  we  hold  to  mean  a  good  title, 
but  also  a  satisfactory  one.  It  might  well  be 
questioned  whether  a  deed  conveying  a  good 
title  by  limitation  can  be  held  to  be  a  satis- 
factory deed.  Such  title  may  be  good  in  law, 
but  may  not  be  merchantable  by  reason  of 
the  fact  that  the  evidence  rests  in  parol,  and 
is  not  made  a  matter  of  record,  for  which 
reason  It  might  not  be  satisfactory  to  a  pur- 
chaser. We  do  not  think  that  under  the  term 
"satisfactory"  it  would  be  necessary  to  com- 
ply with  any  unreasonable  whims  of  the  pro- 
posed purchaser  with  reference  to  the  title; 
but  the  fact  that  the  title  tendered  him  might 
seriously  interfere  with  his  selling  the  land 
or  borrowing  money  thereon,  might  reason- 
ably render  such  a  deed  unsatisfactory.  Sing- 
erly  v.  Thayer,  108  Pa.  291.  2  Atl.  230,  56 
Am.  Rep.  207 ;  Berthold  v.  Electric  Co.,  165 
Mo.  280,  65  S.  W.  792.  However,  under  the 
facts  of  this  case,  and  In  view  of  our  hold- 
ing that  the  appellant  had  not  complied  with 
the  contract  in  obtaining  a  purchaser  who 
was  ready  and  willing  to  purchase  In  accord- 


ance with  the  terms  of  said  contract  had  the 
title  been  satisfactory,  we  are  not  called  up- 
on to  decide  this  question. 

There  Is  one  other  matter  which,  though 
not  necessary  to  the  disposition  of  this  case, 
perhaps  ought  to  be  passed  upon,  inasmuch 
as  the  same  Is  raised  by  appellant's  brief; 
and  that  Is,  that  if  appellee  is  correct  in  his 
contention  that  he  tendered  a  deed  In  com- 
pliance with  the  terms  of  bis  written  con- 
tract with  appellant  be  ought  to  have 
brought  suit  to  enforce  his  contract  with  the 
purchaser.  The  answer  to  this  is  that  he 
had  no  contract  with  the  purchaser  upon 
which  be  could  enforce  specific  performance. 
Under  said  contract  appellee  and  the  pur- 
chaser each  deposited  with  the  bank  $300  as 
a  forfeit  to  be  paid  by  the  party  failing  to 
comply  with  the  contract  Appellee's  only 
remedy  would  have  been  suit  for  damages 
for  breach  of  the  contract,  and  in  such  suit 
It  would  have  appeared  that  his  damages 
were  liquidated,  and  the  extent  of  his  re- 
covery would  have  been  the  $300  forfeit  mon- 
ey. It  further  appears  from  the  evidence 
that  appellee  and  the  proposed  purchaser 
subsequently  compromised  as  to  the  forfeit 
money  by  appellee's  paying  $50.50,  and  was 
permitted  to  withdraw  the  remainder  of  the 
$300. 

For  the  reasons  given  we  think  the  court 
did  not  err  in  peremptorily  Instructing  the 
Jury  to  return  a  verdict  for  appellee,  defend- 
ant in  the  court  below,  and,  so  holding,  we 
affirm  the  Judgment  In  this  case. 

Affirmed. 


GEHRINO  et  al.  v.  GALVESTON  ELEC- 
TRIC CO. 

(Court   of  Civil   Appeals   of  Texas.     Jan.   17, 

1911.    On  Motion  for  Rehearing,  Feb. 

9,  1911.) 

1.  StbEET    RaILBOADS    (S    118*)— InjTTBIES    TO 
TbaVELERS— DiSCOVEBED  Pebil. 

Decedent  was  run  down  by  a  street  car 
approaching  him  from  the  rear  as  be  was  walk- 
ing either  on  the  track  or  between  the  two 
tracks  of  defendant  street  car  company.  There 
was  evidence  that,  while  the  car  was  at  least 
a  block  and  a  half  distant,  deceased's  proximity 
to  the  track  was  such  as  to  excite  in  the  minds 
of  witnesses  an  apprehension  that  he  would  be 
atmck,  and  that  it  was  apparent  that  he  did 
not  hear  the  gong.  The  car  did  not  slacken 
speed,  bat  ran  at  least  two  cars  lengtlis  after 
striking  him.  Beld.  that  an  instruction  on  dis- 
covered peril  relievmg  defendant  from  liability 
unless  the  operatives  of  the  car  realized  that 
deceased  conld  not  or  would  not  save  himself, 
but  would  "certainly"  be  injured  unless  they 
could  prevent  it  was  erroneous,  since,  if  it 
was  apparent  to  the  motorman  that  decedent 
was  unconscions  of  dan^r,  he  was  bound  to 
take  steps  to  prevent  any  injury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  25.3-2C9;  Dec.  Dig.  i  lia*] 

2.  Neolioencb  (I  83*)— DiBcovEBXD  Peril— 

Requisites. 

It  is  sufficient  to  Justify  a  recovery  for 
negligence  on  the  ground  of  discovered  peril  if 
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the  peril  la  discovered  In  auch  time  that,  by 
the  proper  use  of  the  agenciei  at  hand  by  de- 
ffodant  or  its  employ^,  the  injury  ma!y  be 
■raided. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  115:    Dec.  Dig.  {  83.*] 

Appeal  from  District  Conrt,  Galveston 
County:  Robt  G.  Street,  Judge. 

Action  by  Augusta  Oehrlng  and  otbers 
against  tbe  Galveston  Electric  Company. 
Jndgment  for  defendant,  and  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

Hogg.  Gill  &  Jones  and  James  B.  &  Charles 
J.  Stnbbs,  for  appellants.  Terry,  Cavln  & 
iima,  for  appellee. 

McMBAXS,  J.  The  appellants  Augusta 
Gehrlng  and  her  daughter,  Elsie  Gehring, 
bronght  tliJs  salt  against  the  Galveston  Elec- 
tric Company,  a  corporation,  operating  a 
street  railway  in  tbe  city  of  Galveston,  to 
recover  damages  for  the  death  of  C.  C.  Gehr- 
ing, the  husband  of  Augusta,  and  the  father 
of  Elsie;  it  being  alleged  that  bis  death 
vas  doe  to  the  negligence  of  the  operatives 
of  a  street  car  of  appellee,  as  a  result  of 
which  tbe  car  collided  vrlth  C.  C.  Gehrlng 
and  killed  bim.  The  grounds  of  negligence 
averred,  first,  a  failure  to  keep  a  reasonable 
lookout  and  sound  warnings  on  the  approach 
o{  the  car;  and,  second,  that  the  motorman 
discovered  deceased  and  his  peril  In  ample 
time  to  have  stopped  the  car,  or  so  reduced 
its  speed,  by  the  use  of  the  means  at  hand, 
as  to  have  prevented  the  injury.  The  de- 
fenses urged  were,  in  substance,  a  general 
denial  and  contributory  negligence.  There 
iras  a  verdict  and  Judgment  for  defendant, 
and  from  an  order  overruling  a  motion  for 
new  trial  the  plain tlfTs  have  appealed. 

It  appears  to  be  conceded  that  the  accident 
happened  on  Market  street,  which  runs  east 
and  west,  at  a  point  between  the  intersec- 
tions of  this  street  and  Thirty-Second  and 
Thirty-Third  streets,  which  run  north  and 
south,  and  that  there  were  two  street  car 
tracks,  in  Market  street,  tbe  north  one  being 
used  exclusively  by  west-bound  cars  and  the 
south  one  by  east-bound  cars,  and  that  the 
car  that  collided  with  deceased  was  a  west- 
bound car. 

The  evidence  In  the  record  tending  to  raise 
tbe  issue  of  discovered  peril  is  substantially 
as  follows: 

F.  Hamilton  testified:  "While  the  car  was 
standing  there  (at  the  fire  engine  house  at 
the  comer  of  Twenty-Ninth  and  Market, 
more  than  two  blocks  from  the  place  where 
the  acddoit  happened),  I  was  sitting  on 
tbe  left-hand  side  of  tbe  car,  about  three 
windows  from  the  front  end.  and  was  look- 
ing ont  of  the  window,  and  saw  the  old  gen- 
tleman (deceased)  walking  in  the  direction 
the  car  was  going  on  Market  street  about 
a  block  and  a  half  from  the  car,  down  be- 
tween the  curbing  and  the  first  car  track. 


Soon  after  the  car  started,  he  stepped  over 
between  the  two  car  tracks,  and  continued 
to  walk  as  before.  The  car  was  started  at 
full  speed  in  order  to  make  up  the  time  the^ 
had  lost  in  the  flrehonse,  and  when  the 
car  passed  Thirty-First  street,  without  mak- 
ing any  check  In  speed,  or  giving  any  warn- 
ing of  any  kind,  I  saw  It  was  going  to  strike 
the  old  man  who  was  walking  between  the 
tracks,  and,  when  it  was  25  or  30  feet  from 
him,  I  hollowed  at  him,  but  it  was  too  late 
for  him  to  get  out  of  the  way.  The  car  was 
going  BO  very  fast,  and  in  an  instant  the 
car  struck  him  and  knocked  him  over  on  the 
left-hand  side  of  the  track,  being  the  same 
side  I  was  sitting  on  In  the  car.  When 
the  car  struck  the  man,  it  was  about  a 
quarter  of  a  block  between  Thirty-Second 
and  Thirty-Third  streets.  After  he  (deceas- 
ed) had  walked  about  a  quarter  of  the 
way  between  Thirty-First  and  Thirty-Sec- 
ond streets,  he  stepped  over  between  the  two 
car  tracks,  and  continued  walking  that  way 
until  the  car  struck  him.  He  was  walking 
right  In  between  the  two  car  tracks,  and 
the  space  between  the  tracks  is  about  four 
feet  The  car  was  still  standing  at  the  flre- 
honse when  I  first  saw  the  man,  and,  when 
tbe  car  started,  he  was  still  walking  be- 
tween the  sidewalk  and  the  first  track,  and, 
after  the  car  had  gone  a  short  distance,  he 
stepped  over  between  the  two  car  tracks, 
and,  as  I  have  stated,  continued  to  walk 
westward  until  the  car  struck  him.  He  was 
about  a  block  and  a  half  from  the  car  when 
I  first  saw  bim,  and  he  was  In  plain  view 
all  tbe  time  until  tbe  car  struck  him  and 
passed  him.  He  did  not  turn  his  bead,  or 
do  anything  to  indicate  that  he  was  con- 
scious of  the  approach  of  the  car.  No  at- 
tempt was  made  by  either  tbe  motorman  or 
the  conductor  to  stop  the  car  or  check  the 
speed  until  after  the  accident.  From  th« 
time  the  car  started  from  the  flrebouse,  it 
went  at  full  speed,  and  It  did  not  slow  up 
or  check  its  speed  until  after  tbe  accident, 
and  there  was  no  effort  made  to  stop  tbe 
car  or  check  its  speed  until  after  the  acci- 
dent He  (deceased)  was  about  a  block 
from  the  car  when  he  stepped  over  between 
the  two  tracks." 

William  Gauslin  testified:  "I  was  present 
when  the  car  hit  Charles  C.  Giehring  which 
caused  his  death.  I  was  present  when  the 
accident  took  place.  I  was  sitting  in  a  street 
car  when  said  accident  happened.  I  saw 
Charles  C.  Gehring  Just  prior  to,  and  got 
to  him  immediately  after,  tbe  accident  The 
car  lost  several  minutes  there  (at  the  flre- 
bouse), and  on  starting  it  continued  west  at 
an  unusual  speed,  and  on  Market,  near  Thir- 
ty-Third street.  It  hit  an  old  gentleman 
whom  I  did  not  recognize  until  tbe  car  was 
stopped  and  I  got  to  him.  Before  the  car 
was  stopped,  I  stood  up  and  asked  the  con- 
ductor If  he  was  not  going  to  stop  tbe  car, 


•Tar  Mbor  cues  *«•  nina  topie  and  MoUon  NUMBER  Id  Dee.  Dig.  ft  Am.  Ulc.  Key  No.  8«riea  *  Rep'r  Indexea 
134&W.— 19 


Digitized  by 


Google 


290 


134  SODTHWESTHRN  REPORTER 


(tex. 


telling  him  that  he  had  atrnck  an  old  man 
and  had  seriously  Injured  him.  The  car 
went  about  150  feet  after  It  struck  Gebrlng. 
I  got  up  and  told  the  conductor  to  stop 
the  car;  that  he  had  struck  an  old  gentle- 
man. He  did  so,  and  I  got  out  of  the  street 
car  and  went  to  the  old  gentleman.  I  told 
the  conductor  to  stop  the  car  that  he  had 
hit  an  old  gentleman.  He  Immediately  stop- 
ped the  car  when  I  told  him.  It  never  stop- 
ped from  the  time  It  left  Thirtieth  and  Mar- 
ket street  until  It  hit  the  old  gentleman. 
It  kept  the  same  speed  all  the  way,  which 
was  very  fast  Immediately  before  the  acci- 
dent, the  deceased  was  walking  west  He 
was  walking  west  with  bis  back  towards  the 
car.  I  did  not  see  the  deceased  Immediately 
when  the  car  struck  him.  I  saw  him  after- 
wards." 

The  witness,  A.  Bellar,  testified:  "I  saw 
the  man  who  was  injured  Just  before  the  ac- 
cident occurred.  The  motorman  was  sound- 
ing his  gong,  and  that  attracted  my  atten- 
tion to  the  man  who  was  injured,  who  I 
learned  after  was  Charles  C.  Gebrlng.  When 
I  first  saw  him,  he  was  about  25  or  30  feet 
from  the  car.  When  the  car  was  about  10 
feet  from  him,  be  suddenly  turned  sideways, 
and  Just  as  the  car  was  passing  him  be  was 
against  Its  side.  I  Judge  he  struck  the  car 
Just  south  of  the  Iron  gate."  He  further  te»- 
tified:  "I  did  not  at  any  time  see  that  be 
was  in  danger  of  being  injured  before  he 
was  actually  Injured.  He  was  in  no  danger 
at  all,  and  could  not  have  been  hurt  bad  be 
not  turned  into  the  side  of  the  car." 

The  witness  Altenberger  testified  that  the 
deceased  when  he  first  saw  him  was  walk- 
ing in  the  path  between  the  two  car  tracks, 
going  west  and  the  car.  coming  up  behind 
him,  and  was  within  10  feet  of  him;  that 
the  deceased  must  have  turned  half  around, 
when  the  car  struck  him  on  the  right  shoul- 
der and  knocked  him  down;  that  after  he 
fell  the  car  ran  about  two  car  lengths,  he 
Judged,  from  where  It  struck  him;  that  he 
did  not  think  the  motorman  put  his  hand 
on  the  brake  until  the  conductor  signaled 
him  to  stop. 

It  appears  that  the  motorman  sounded  the 
gong  for  some  distance  before  the  collision 
— the  motorman  says  he  sounded  it  continu- 
ously— but  that  deceased  gave  no  evidence 
that  he  heard  It,  or  that  he  was  conscious 
of  the  car's  approach.  It  was  shown  that 
the  width  of  a  street  car  track  is  a  little 
over  five  feet  <uid  that  the  width  of  the 
space  between  tlie  two  tracks  where  the  ac- 
cident occurred  was  four  feet  two  Inches; 
that  the  car  in  question  was  eight  feet  wide, 
and  overhung  the  track  about  eighteen  inch- 
es. There  was  much  testimony  which  would 
have  Justified  a  fftct  conclusion  tliat  the  de- 
ceased was  walking  between  the  rails  of 
the  south  track  until  Jost  before  the  car 
reached  bim,  when  he  suddenly  turned  and 
walked  diagonally  toward  the  north  track, 
and  reached  it  Just  in  time  to  be  struck  by 


the  car,  and  this  happened  so  quickly  as 
to  not  give  time  to  the  motorman  by  the 
proper  and  diligent  use  of  the  means  at  bis 
command  to  stop  the  car  or  otherwise  pre- 
vent the  collision. 

On  this  state  of  the  evidence  the  court 
charged  the  Jury  on  tlie  issue  of  discovered 
peril  as  follows:  "Discovered  iferll  would 
have  existed  in  this  case  under  the  follow- 
ing conditions,  and  none  other:  If  the  de- 
ceased was  seen  by  the  operatives  of  the 
car,  or  either  of  them,  to  be  in  imminent 
peril  of  collision  with  the  car,  and  It  was 
realized  by  the  operatives,  or  either  of  them, 
that  be  would  not,  or  could  not  save  him- 
self, but  would  certainly  be  injured  unless 
they  could  prevent  it,  then  a  case  of  dis- 
covered peril  had  arisen,  and  It  was  the  duty 
of  the  operatives  of  the  car  to  do  all  that 
was  practicable  to  avoid  the  Injury,  and  for 
their  failure  to  do  so,  if  thereby  the  injury 
icould  have  been  avoided,  the  defendant 
would  be  liable,  notwithstanding  the  deceas- 
ed may  have  been  guilty  of  contributory 
negligence."  The  correctness  of  this  charge 
as  applied  to  the  evidence  is  assailed  by 
appellants'  first  assignment  of  error.  Upon 
this  Issue  the  appellants  requested  the  court 
to  give  the  following  special  charge:  "If 
you  find  that  the  deceased  was  walking  be- 
tween the  tracks  of  the  company  ahead  of 
the  car  In  question,  and  was  walking  so 
near  the  track  as  to  be  in  danger  of  injury 
from  the  aproachlng  car,  or  that  be  was 
walking  In  such  close  proximity  to  the  track 
on  which  the  car  was  moving  as  to  be  in 
danger  of  Injury  from  the  car  by  reason  of 
any  slight  change  In  bis  course  which  would 
throw  him  In  the  course  of  the  car,  and  the 
motorman  in  charge  thereof  saw  such  dan- 
ger, if  any,  and  saw  tliat  deceased  was  un- 
ronsclous  of  the  near  approach  of  the  car. 
if  be  was,  and  saw  this  In  time  to  liave 
averted  the  threatened  injury,  if  any,  by 
the  use  of  the  means  at  hand,  consistent 
with  the  safety  of  the  car,  and  failed  to  do 
so,  and  by  reason  of  such  failure  the  car 
struck  deceased  and  Injured  tiim  so  that  he 
died  therefrom,  you  will  find  for  the  plain- 
tiffs, even  though  you  may  believe  that  the 
deceased  was  guilty  of  contributory  negli- 
gence in  failing  to  learn  of  the  approach 
of  the  car  and  in  failing  to  put  himself  in 
a  place  of  safety."  The  refusal  to  give  this 
cliarge  is  made  the  basis  of  appellants' 
fourth  assignment  of  error. 

By  their  first  proposition  nnder  the  first 
assignment  appellants  contend,  in  effect  that 
when  the  operatives  of  the  street  car  dis- 
covered the  deceased  walking  either  in  the 
actual  course  of  the  car,  or  so  near  the 
track  upon  wliich  the  car  was  proceeding  as 
to  render  It  reasonablj  probable  that  he 
wonld  be  struck  by  the  car,  unless  it  was 
stopped  or  his  attention  attracted.  It  be- 
came the  duty  of  the  motorman  to  use  every 
means  at  band  consistent  with  the  safety  of 
the  car  to  prevent  the  threatened  collision; 
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and  Uut  It  was  not  necessary,  in  order  to 
call  tbls  duty  Into  action,  tbat  It  should  be 
obTiouB  to  the  motorman  that  the  party  In 
peril  would  certainly  and  Inevitably  be  in- 
jured unless  the  duty  was  performed. 

They  assert  by  their  second  proposition 
tliat  "It  Is  error  to  charge  the  Jury,  upon  the 
issae  of  discovered  peril,  that  said  Issae  can- 
not be  found  In  tavor  of  the  plaintiffs  unless 
It  api)eared  from  the  evidence  that  the  opera- 
tives of  the  car  savr  the  deceased  in  imminent 
peril  of  collision  with  the  car,  and  that  It 
was  realized  by  the  operatives  of  the  car 
that  deceased  would  not  or  could  not  save 
himself,  but  would  certainly  be  injured  un- 
less the  operatives  of  the  car  could  prevent 
it."  If  the  testimony  had  shown  that  de- 
ceased was  upon  the  track  in  the  actual 
coarse  of  the  car,  and  that,  therefore,  he 
would  Inevitably  be  Injured  unless  the  car 
was  stopped,  the  charge  of  the  court  would 
have  been  correct  as  applied  to  that  state  of 
facts,  at  least  It  could  not  have  operated  to 
the  prejudice  of  appellants.  But  that  is  not 
the  case  as  made  by  the  witnesses  whose 
testimony  is  above  quoted.  No  witness  tes- 
tified that  the  deceased  was  at  any  time  in 
the  actual  course  of  the  car.  Those  who  tes- 
tified as  to  bis  danger  testified  that  It  arose 
from  his  close  proximity  to  the  track.  This 
is  specially  true  as  to  the  testimony  of  the 
witness  Hamilton.  He  says  he  observed  de- 
ceased while  the  car  was  a  block  distant 
from  blm  and  he  was  then  walking  between 
the  two  tracbs,  and  continued  to  walk  be- 
tween the  tracks  until  be  was  struck  by  the 
car.  He  was  still  between  the  two  tracks 
and  25  or  30  feet  In  advance  of  the  car  when 
BeUar  first  saw  him,  and  about  10  feet  when 
Altenberger  first  saw  him.  The  tracks  are 
four  feet  and  two  inches  apart,  and  the  car 
extoided  eighteen  inches  over  the  rails,  so 
that  two  cars,  passing  upon  the  tracks, 
would  be  only  about  one  foot  apart  A  per- 
son of  ordinary  size,  walking  midway  be- 
tween the  two  tracks,  would  almost  certainly 
be  struck  by  a  car  passing  on  one  of  them, 
and  this  is  true  as  to  a  person  standing, 
even  should  the  body  be  held  rigidly  erect 
and  still.  Neither  Hamilton  nor  any  other 
witness  stated  that  deceased  was  walking 
nearer  one  track  than  the  other,  nor,  indeed, 
that  be  was  equidistant  from  both,  but  Ham- 
ilton says  that,  when  he  saw  him  walking 
between  the  tracks,  he  saw  the  car  was  go- 
ing to  strike  him.  The  motorman  says  he 
sounded  the  gong  continuously  from  the 
time  be  first  saw  the  deceased  until  the  car 
Btrudc  bim.  This  witness  places  the  de- 
ceased on  the  south  track  until  Just  before 
tbe  car  reached  him,  at  which  time  he  says 
tbe  deceased  suddenly  turned  and  walked 
to  the  track  upon  which  the  car  was  pro- 
ceeding, and  was  struck  before  the  motorman 
bad  time  to  stop  or  greatly  lessen  the  speed 
ef  tlie  car.  It  must  have  been  apparent  to 
tbe  motorman  that  the  sound  of  tbe  gong  bad 
not  attracted  deceased's  attention,  and,  if 
Hamilton  spoke  the  truth,  that  deceased  was 


wholly  unconscious  of  the  car's  approach.  In 
tbe  light  of  these  facts,  and  especially  of  the 
testimony  of  Hamilton,  Bellar,  and  Alten- 
berger, could  the  motorman  speculate  on 
whether  the  car  would  in  fact  strike  the  de- 
ceased or  miss  striking  him  by  the  narrow 
margin  of  a  few  Inches?  When,  if  Hamilton 
testified  truly,  the  proximity  of  deceased  to 
the  track  was  such  as  to  excite  in  his  mind 
an  apprehension  that  the  deceased  would 
snrely  be  struck  if  he  continued  walking  as 
he  was,  and  when  it  was  apparent  that  he 
did  not  hear  the  ringing  of  the  gong,  could 
the  motorman  delay  action  until  such  time 
as  he  realized  that  the  deceased  would  cer- 
tainly be  Injured  unless  he  prevented  It? 
We  think  not  To  hold  that  the  motorman 
could  proceed  as  long  as  it  might  appear  to 
him  that  he  could  miss  by  a  few  Inches  a 
man  apparently  unconscious  of  danger,  pro- 
vided the  man  kept  his  exact  course,  and 
that  he  was  not  called  upon  to  act  until  he 
realized  that  the  person  so  exposed  would 
certainly  be  injured  unless  the  use  was  made 
with  the  means  at  hand  to  prevent  it,  would 
be  to  permit  the  motorman  in  a  large  meas- 
ure to  speculate  upon  human  life  and  limb, 
and  would  tend  to  the  annulment  of  the  hu- 
mane theory  upon  which  the  doctrine  of  dis- 
covered peril  is  rested.  Railway  v.  Finn,  107 
S.  W.  M;  Id.,  101  Tex.  511,  109  S.  W.  918; 
Sanchez  v.  RaUway,  88  Tex.  118,  30  S.  W. 
431;  Brown  v.  Griffin,  71  Tex.  654,  9  S. 
W.  646;  Railway  v.  Ploeger,  93  S.  W.  226; 
Id.  (Sup.)  93  S.  W.  722;  Railway  v.  Hunn, 
48  Tex.  av.  App.  276,  102  S.  W.  442;  Rail- 
way V.  Jacobson,  28  Tex.  Civ.  App.  150,  63 
S.  W.  1111;  Railway  v.  Hanna,  84  ^ex.  Civ. 
App.  608k  79  S.  W.  639.  It  is  the  knowledge 
by  the  operatives  of  the  danger  of  injury, 
and  not  the  certainty  of  injury,  that  calls 
forth  the  action.  It  is  sufficient  If  tbe  peril 
be  discovered  in  such  time  that  by  the  proper 
use  of  the  agencies  at  hand  the  Injury  can  be 
avoided.  McDonald  v.  Railway,  80  Tex.  14, 
22  8.  W.  930,  40  Am.  St  Rep.  803;  Railway 
V.  Uvely,  14  Tex.  Civ.  App.  654,  38  S.  W. 
372;  Railway  v.  Haltom,  95  Tex.  116,  65  S. 
W.  625;  29  Cyc.  631. 

We  think  the  court  should  not  have  given 
the  charge  complained  of,  but  should  have 
charged  the  Jury  in  substantially  the  lan- 
guage of  the  requested  charge.  The  assign- 
ments raising  the  points  are  sustained. 

We  have  examined  the  other  assignments 
presented  In  appellant's  brief,  and  think 
that  there  are  no  reversible  errors  pointed 
out  In  any  of  them.  For  the  errors  Indicated, 
the  Judgment  of  the'Court  below  is  reversed 
and  tbe  cause  remanded. 

Reversed  and  remanded. 

On  Motion  for  Rehearing. 

We  have  carefully  considered  atypelleO 
motion  for  rehearing,  and  are  of  the  opinion 
that  It  should  be  overruled,  and  it  has  been 
so  ordered. 

In  the  opinion  heretofore  filed  in  this  case 
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Ave  say:  "If  the  testimony  had  shown  that 
deceased  was  upon  the  track  in  the  actual 
course  of  the  car,  and  that  therefore  he 
would  inevitably  be  injured  unless  the  car 
was  stopped,  the  charge  of  the  court  would 
have  l>een  correct  as  applied  to  that  state  of 
facts,  at  least  it  could  not  have  operated  to 
the  prejudice  of  appellants."  This  much  of 
the  opinion  we  now  withdraw.  We  do  this 
because  the  language  quoted,  standing  aloue, 
is  not.  strictly  accurate  and  is  probably  mis- 
leading. It  would  not  in  any  Instance  appear 
that  a  person,  even  walking  between  the 
rails  of  a  track,  ahead  of  a  moving  car, 
would  certainly  and  inevitably  be  injured,  if 
the  car  was  not  stopped,  if  it  also  appeared 
that  he  was  in  control  of  his  powers  of  loco- 
motion. Such  certainty  of  injury  could  only 
become  obvious  where  it  was  apparent  that 
the  person  so  exposed  could  not  leave  the 
track,  as,  for  instance,  that  he  was  down 
and  helpless,  either  between  the  rails  or  so 
near  the  track  as  to  be  in  the  actual  course 
of  the  car.  One  having  his  power  of  locomo- 
tion has  always  the  chance  of  saving  himself 
at  the  last  Instant,  and  it  will  not  do  to  say 
that  a  motorman  in  charge  of  a  moving  car, 
seeing  a  person  walking  In  the  course  of  the 
car,  with  his  back  to  It,  apparently  oblivious 
of  its  approach,  may  speculate  upon  the  pos- 
sibility that  the  person  will  bear  tbe  noise  of 
the  car  or  the  gong  and  save  himself  at  the 
last  instant  As  stated  In  the  main  opinion, 
it  Is  the  knowledge  of  the  danger,  and  not 
the  certainty  of  the  injury,  that  calls  forth 
tbe  action  of  the  operatives  to  use  all  the 
means  at  hand,  consistent  with  the  safety  of 
the  car,  to  stop. 
Overruled. 


BUCHANAN  ▼.  A.  B.  SPENCER  LUMBER 
CO.  et  al. 

(Conrt  of  Civil   Appeals  of  Texas.     Jan.  25, 

1911.    On  Motion  for  Rehearing,  Feb. 

15,  1911.) 

1.  Garnishmknt  (S  201*)— Pmobity. 

The  board  of  trustees  of  a  school  district 
filed  an  answer  as  earniahee,  admitting  an  in- 
debtedness to  defendant  for  material,  furnished 
under  written  contract,  used  in  erection  of  a 
school  building.  Petitioner  filed  an  interven- 
tion on  the  ground  that  the  original  defendant 
had  given  him  promissory  notes  secured  by  its 
contract  with  the  garnishee,  which  notes  were 
still  unpaid.  Sfeld,  that  petitioner  had  a  prior 
right  to  tbe  money,  as  the  transaction  alleged 
by  him  was  In  effect  an  assignment  of  what- 
ever was  due  or  might  become  due  under  tbe 
contract  to  the  extent  of  the  amount  due  on 
the  notes. 

[Ed.  Note.— For  other  cases,  see  Gamtshment, 
Cent.  Dig.  I  394;    Dec.  Dig.  {  201.*] 

2.  GABniBHUKKT  (|  1*)— NaTUBE— PSOCBEDINQ 
IN  ReU. 

Garnishment  is  in  its  nature  a  proceeding 
In  rem,  and  the  garnishee  is  the. receiver  of  the 
court  to  hold  the  res  until  it  is  determined  who 
is  entitled  to  it. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  I  1;   Dec  Dig.  i  1.*] 


3.  GaBKISHMENT    ({    1»)  —  COMPUANCB    WITH 

Statute— Necessitt. 

The  only  antbority  for  garnishment  pro- 
ceeding is  statutory,  and  the  plaintiff  mast  fol- 
low the  statute  strictly,  as  the  garnishee  can- 
not safely  waive  compliance  with  any  of  its 
substantial  reqnirements,  or  submit  to  an  un- 
authorized garnishment 

[B]d.  Note.— For  other  cases,  see  Garnishment 
Cent  Dig.  {  1;    De&  DigTl  1.*] 

4.  GAKNISHMENT    (I   17*)— INTEBVEKTION. 

As  school  districts  are  not  subject  to  a 
garnishment  the  holder  of  an  assignment  of  a 
contract  with  the  school  board  as  security  for 
a  note  cannot  be  deprived  of  such  secarity  by 
garnishment  proceedings  by  other  creditors  of 
the  assignor,  and  it  makes  no  difference  wheth- 
ed  the  garnishee  knew  of  such  assignment  when 
the  wnt  of  garnishment  was  served  or  not. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  H  82-S4;    Dec  Dig.  {  17.*] 

6.  Gabnishiient  (|  20*)  —  Waives  —  Exemp- 
tions. 

One  to  whom  a  fund  exempt  from  garnish- 
ment is  due  can  waive  the  exemption ;  but 
unless  he  does  so,  his  debtor  cannot. 

[Ed.  Note. — For  other  cases,  see  Garnishment 
Cent  Dig.  |  40;    Dec  Dig.  §  20.*] 

Appeal  from  Uvalde  County  Conrt;  T.  M. 
Milam,  Judge. 

Action  by  the  A.  B.  Spencer  Lumber  Com- 
pany and  others  against  the  Read  Land  & 
Lumber .  Company,  in  which  the  Board  of 
Trustees  of  School  District  No.  1  of  Zavala 
County  was  garnished,  and  in  which  William 
Buchanan  filed  an  Intervening  petition  claim- 
ing the  fund.  From  an  order  striking  out 
the  intervening  petition,  petitioner  appeals. 
Reversed  and  remanded.  * 

Love  &  Williams,  for  appellant  Martin, 
Old  &  Martin,  for  appellees. 

NEILL,  J.  On  October  SO,  1909,  A.  B. 
Spencer  Lumber  Company,  a  corporation, 
having  sued  the  Read  Land  &  Lumber  Com- 
pany, another  corixiration,  for  an  indebted- 
ness of  $747.90,  sued  out  a  writ  of  garnish- 
ment against  tbe  board  of  trustees  of  school 
district  No.  1  of  Zavala  county,  Tex.,  alleg- 
ing that  it  had  in  its  hands  as  trustees  eN 
fects  belonging  to  said  defendant  After  the 
writ  was  served  upon  said  board  of  trustees, 
it  appeared  with  the  county  Judge  of  Zavala 
county  in  the  county  court  of  Uvalde  county, 
wherein  the  original  suit  was  pending,  and, 
without  waiving  any  of  the  legal  rights,  priv- 
ileges, or  exemptions  of  a  school  district, 
answered  that  It  was  Indebted  to  said  Read 
Land  &  Lumber  Company  in  the  sum  of  (30O 
for  certain  material  furnished  it  by  said  de- 
fendant under  a  written  contract  which  ma- 
terial was  used  in  the  erection  of  a  school- 
house  In  and  for  said  district  Afterwards, 
on  November  30,  1909,  William  Buchanan 
filed  in  the  case  a  petition  for  leave  to  inter- 
vene, in  which  be  alleged,  in  substance: 
That  on  June  11,  1909,  the  Read  I^^nd  & 
Lumber  Company  executed  and  delivered 
him  its  three  certain  promissory  notes  for 
the  sum  of  $252.40  each,  payable,  respective- 
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ty,  30,  00,  and  90  days  after  date ;  and  that 
for  the  purpose  of  securing  their  payment 
said  company  delivered  to  him  Its  contract 
with  said  board  of  school  trustees  of  common 
school  district  No.  1  of  Zavala  county,  Tex., 
together  with  its  several  bills  for  material 
furnished  to  that  date  to  be  held  as  collater- 
al security  for  the  payment  of  said-  notes. 
That  the  notes  above  referred  to  are  unpaid, 
and  the  contract  signed  by  said  board  of 
school  trustees  and  bills  for  material  fur- 
nished it  under  said  contract  are  still  In  the 
possession  of  the  latervener  and  give  him  a 
prior  right  to  any  money  that  may  be  due 
said  Read  Land  &  Lumber  Company  by  said 
school  district  on  said  contract  Having,  pre- 
sumably, obtained  leave  to  Intervene,  he,  on 
the  same  day,  filed  In  the  cause  what  is  styl- 
ed "Plea  of  Intervention,"  which  contains 
a  general  demurrer  to  plalntllTs  original 
petition,  the  application  for  the  writ  of  gar- 
nishment, and  the  defendant's  answer  to  the 
writ.  It  also  specially  excepts  to  the  answer 
of  the  board  of  school  trustees,  upon  the 
ground  that  It  shows  upon  its  face  that  no 
judgment  can  legally  be  taken  against  said 
board.  In  that  It  Is  shown  by  the  answer  that 
the  funds  of  said  school  district  are  held 
by  it  In  trust  for  a  public  use,  and  It  does 
not  appear  that  the  building,  for  which  the 
Indebtedness  was  Incurred  for  material,  has 
been  completed.  It  then  reiterates  the  alle- 
gations contained  In  his  petition  for  leave 
to  Intervene  in  the  case,  alleging,  however, 
in  addition,  that  soon  after  the  transfer  of 
said  contract  of  the  Read  Land  &  Lumber 
Company  with  said  Ijoard  of  trustees,  which, 
with  the  bills  for  material  furnished  there- 
under, was  delivered  as  security,  its  attorney 
notified  the  garnishee  of  such  fact  and  re- 
quested It  to  pay  him  whatever  money  It  was 
due  thereon.  But  his  plea  contains  no  prayer 
for  any  relief  whatever,  either  as  against 
the  plaintiff,  defendant,  or  garnishee.  On 
February  22, 1910,  the  plaintiff  filed  a  motion 
to  strike  out  Intervener's  claim  and  petition 
of  intervention,  and,  at  the  same  time,  also 
filed  its  first  supplemental  petition.  The  mo- 
tion to  strike  out  is  predicated  upon  the 
grounds:  (1)  That  intervener's  claim  against 
the  Read  Land  &  Lumber  Company  Is  dis- 
tinct and  separate  from  that  upon  which 
plaintiff's  cause  of  action  against  said  com- 
pany is  predicated ;  (2)  that  the  claim  of  In- 
tervener appears  to  be  unsecured,  no  Hen  of 
any  character  being  shown  to  exist  on  the 
fund  due  by  the  garnishee  to  said  defendant; 
and  (3)  that,  there  being  no  privity  of  con- 
tract between  intervener  and  plaintiff  or  the 
garnishee,  no  right  of  intervention  on  the 
part  of  the  former  exists.  The  supplemental 
petition  contains  exceptions  to  the  petition  of 
intervention,  wlilch  are,  substantially,  the 
same  as  those  embodied  In  said  motion.  The 
conrt,  upon  hearing  the  motion  to  strike  out 
the  intervener's  petition  of  intervention,  sus^ 
talned  the  same,  and  then,  upon  trying  the 
canse,  as  between  the  plaintiff  and  the  gar- 


nishee, rendered  Judgment  In  favor  of  the 
former  and  against  the  intervener  for  all 
costs  incurred  by  bim.  He  has  appealed 
from  the  judgment 

The  only  assignment  we  need  notice  is  that 
which  complains  of  the  court's  sustaining 
the  motion  to  strike  out  intervener's  plead- 
ings of  intervention.  This  action  of  the  court 
does  not  extend  to  the  sufficiency  of  his 
pleadings,  but  is  to  the  effect  that  he  had  no 
right  to  intervene  at  all.  If  the  exceptions 
contained  in  plaintiff's  supplemental  petition 
had  been  presented  and  sustained.  Intervener 
might  have,  by  amending  them,  cured  their 
defects,  If  there  were  any.  But  the  blow 
dealt  him  was  a  solar  plexus,  a  clear  knock- 
out before  he  could  enter  the  fight  for  what 
he  claimed  he  was  entitled  to.  Therefore  we 
need  consider  his  pleadings  only  for  the  pur- 
pose of  determining  his  right  to  Intervene, 
for,  if  they  disclose  such  right,  as  an  inter- 
vener he  was  entitled  to  an  opportunity  to 
have  his  claim  adjudicated  though  his  peti- 
tion or  plea  of  Intervention  may  have  been 
open  to  some  of  the  exceptions  Interposed 
thereto  by  the  plaintiff.  If,  as  Is  stated  In 
his  petition  for  leave  to  Intervene,  which  was 
reiterated  In  his  plea  of  Intervention,  de- 
fendant the  Read  Land  &  Lumber  Company, 
delivered  to  his  attorney  and  agent  its  con- 
tract with  the  board  of  trustees  of  school 
district  No.  1  of  Zavala  county,  with  the  bills 
for  material  furnished  under  it,  for  the  pur- 
pose of  securing  him  in  the  payment  of  the 
promissory  notes  mentioned,  then  there  was. 
In  effect,  an  assignment  to  him  of  whatever 
was  due  or  might  become  due  the  Read  Land 
&  Lumber  Company  by  the  lioard  of  said 
school  district  under  such  contract,  to  the 
extent  of  the  amount  due  intervener  on  the 
notes,. for  the  purpose  of  securing  their  pay- 
ment. And  whatever  right  the  said  company 
had  to  the  money  due  or  to  become  due  on 
said  contract  to  the  extent  of  its  indebted- 
ness to  the  intervener  on  said  notes,  passed 
to  him  by  virtue  of  such  assignment.  It  is 
apparent  from  the  answer  of  garnishee  that 
the  sum  of  money  it  had  on  hand  was  due  on 
said  contract  This  sum  of  money  was  the 
subject  of  controversy  between  the  plaintiff 
and  the  intervener;  the  Issue  being  which, 
as  between  themselves,  had  the  superior 
right  to  the  fund,  the  plaintiff  by  virtue  of 
the  garnishment  proceedings,  or  the  Interven- 
er by  virtue  of  his  assignment? 

'•Garnishment"  Is  a  proceeding  by  which 
the  debtor  Is  compelled  to  pay  another  than 
his  creditor,  and  the  right  of  the  creditor  Is, 
against  his  wUl,  transferred  to  another.  It 
is  in  its  nature  a  proceeding  in  rem,  and  the 
garnishee  is  the  receiver  of  the  court  to  bold 
the  res  until  it  is  determined  who  Is  entitled 
to  It  The  only  authority  for  such  a  pro- 
ceeding is  statutory,  and  the  plaintiff  must 
follow  the  statute  strictly,  and  the  garnishee 
cannot  safely  waive  compliance  with  any  of 
its  substantial  requirements,  or  submit  to  a 
Judgment  in  an  unauthorized  garnishment 
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Rood  on  Garnishment,  |i  6,  6.  The  gar- 
nishee can  occupy  no  better  position  than  If 
sued  by  the  defendant  The  one  stands  in 
the  other's  shoes. 

In  view  of  the  matters  alleged  and,  the  law 
applicable  to  them,  we  have  no  doubt  as  to 
the  right  of  appellant  to  Intervene  In  the 
case  and  show  his  right  to  the  money  in  the 
hands  of  the  garnishee,  just  as  he  could  have 
done  had  the  Read  Land  &  Lumber  Company 
instituted  suit  against  the  board  of  trustees 
(the  garnishee)  for  the  money  due  on  the 
contract  which  was  assigned  him  by  said 
company  as  security  for  the  debt  it  owed 
him. 

The  court  erred  In  sustaining  plalntifC's 
motion  to  strllie  out  appellant's  petition  or 
plea  of  intervention,  for  which  error  the 
judgment  is  reversed,  and  the  cause  re- 
manded. 

j  On  Motion  for  Rehearing. 

In  the  motion  for  rehearing  It  is  contended 
by  appellees  that:  "The  Court  of  Civil  Ap- 
peals has  erred  in  Its  holding  that  the  alle- 
gation of  the  appellant,  William  Buchanan, 
stating  that  as  the  defendant,  the  Read  Land 
&  Lumber  Company,  'bad  delivered  to  Bu- 
chanan's attorney  and  agent  the  contract  the 
said  Read  Land  &  Lumber  Company  bad 
with  the  board  of  trustees  of  school  district 
No.  1  of  Zavala  county,  together  with  the 
bills  for  material  furnished  under  It  for  the 
purpose  of  securing  said  Buchanan  in  the 
payment  of  the  promissory  notes  mentioned,' 
was  a  sufficient  allegation  to  authorize  said 
Buchanan  to  Intervene,  and  that  such  alle- 
gation was  In  effect  an  assignment  to  said 
Buchanan  of  whatever  was  due,  or  might 
become  due,  the  Read  Land  &  Luml>er  Com- 
pany by  the  board  of  said  school  district  un- 
der such  contract,  to  the  extent  of  the 
amount  due  Intervener  on  the  notes  for  the 
purpose  of  seciurlng  their  payment  And  that 
whatever  right  the  said  company  bad  to  the 
money  due  or  to  become  due  on  said  con- 
tract, to  the  extent  of  Its  indebtedness  to  the 
intervener  on  said  notes,  passed  to  said  Bu- 
chanan by  virtue  of  such  assignment." 

Let  It  be  conceded  that  the  assignment  of 
the  Read  Land  &  Lumber  Company  to  Bu- 
chanan was  only  made  as  collateral  security 
to  secure  the  latter  in  the  payment  of  the 
debt  owed  him  by  the  former,  still  it  was 
nevertheless  an  assignment  for  this  purpose, 
and,  unless  such  Indebtedness  has  been  paid, 
Buchanan,  as  against  appellants,  is  entitled 
to  such  security  and  to  have  the  money  In 
the  hands  of  the  gamisliee  shown  by  its  an- 
swer to  be  due  on  such  contract  appropriat- 
ed to  the  payment  of  his  debt  And  as  school 
districts,  school  boards,  and  the  like  are  not 
subject  to  gamlshmAit  (Herring-Hall-Marvin 
Co.  V.  Bexar  County,  16  Tex.  Civ.  App.  673, 
40  S.  W.  145;  aty  of  Sherman  v.  Shobe,  94 
Tex.  127,  68  S.  W.  949,  86  Am.  St  Rep.  825; 
Herrlng-Hall-Marvin  Co.  v.  Kroeger,  23  Tex. 


Civ.  App.  672,  57  S.  W.  980;  School  Dlst  No. 
4  of  Marathon  v.  Gage,  39  Mich.  484,  33  Am. 
Rep.  421 ;  Hightower  v.  Siaton,  54  Ga.  108, 
21  Am.  Rep.  273;  Chamberlain  v.  Watters, 
10  Utah,  298,  37  Pac.  SCO;  Slielly  t.  West- 
minster School  Dlst,  103  Cal.  652,  37  Pac. 
643;  Keln  v.  School  Dlst,  42  Mo.  App.  460; 
Millison  T.  Fislc  43  lU.  112 ;  Bivens  v.  Har- 
per, 59  111.  21 ;  Clark  v.  MobUe  School  Com'rs, 
36  Ala.  621 ;  Board  of  Education  of  City  and 
County  of  San  Francisco  v.  Blake  [Cal.]  3S 
Pac.  536;  DoUman  v.  Moore,  70  Miss.  26T, 
12  South.  23,  19  L.  B.  A.  222;  Bulkley  v. 
Eckert,  3  Pa.  368,  45  Am.  Dec.  650;  Born 
v.  Williams,  81  6a.  796,  7  S.  E.  868;  Bank 
of  Southwestern  Georgia  v.  Mayor,  etc.,  of 
Amerlcus,  92  Ga.  361,  17  S.  E.  287),  Buchan- 
an, as  the  assignee  of  such  fund,  cannot, 
against  his  consent,  be  deprived  of  such  se- 
curity ;  and  it  can  make  no  diflCerence  wheth- 
er the  garnishee  knew  of  such  assignment 
when  the  writ  of  garnishment  was  served  or 
not  One  to  whom  a  fund  exempt  from  gar- 
nishment is  due  can  waive  the  exemption; 
but,  unless  he  does  so,  his  debtor  cannot. 
City  of  Sherman  v.  Shobe,  supra;  Gilbert  Book 
Co.  V.  Pye,  43  Tex.  Civ.  App.  183,  95  S.  W.  10. 

Therefore  we  overrule  the  motion,  and 
direct  the  court  below  in  trying  the  case  to 
determine:  (1)  Whether  the  alleged  assign- 
ment was  made  to  Buchanan,  or,  which  is  the 
same  thing,  to  his  attorney  for  him;  and 
(2)  whether  the  debt  which  the  assignment 
was  made  to  secure,  has  been  paid;  and. 
then,  if  the  first  question  should  be  answer- 
ed in  the  affirmative,  and  the  second  in  the 
negative,  to  enter  judgment  in  favor  of  Bu- 
chanan, the  intervener,  against  the  garnish- 
ee for  all  the  money  due  the  Read  Land  & 
Lumber  Company  on  the  assigned  contract 
which  It  had  on  band  when  the  writ  of  gar- 
nishment was  served,  and  against  the  A.  B. 
Spencer  Lumber  Company,  garnisber,  for 
all  costs  incurred  in  this  proceeding. 

With  such  directions  to  the  trial  court,  the 
motion  is  overruled. 


RAMSEY    &    MONTGOMERT   ▼.    EilPIRE 
TIMBER  ft  LUMBER  CO. 

(Court  of  Civil   Appeals  of  Texas.     Jan.   14, 
1911.     Rehearing  Denied  Feb.  9,  1911.) 

1.  Pabtnebship  (I  6*)— Creation  of  Rexa- 
•now. 

Where  an  existing  partnership  enters  intA 
an  agreement  with  a  corporation  by  which  tlie 
parties  are  to  purchase  a  stocli  of  lumber  to  bp 
paid  for  by  the  corporation  and  by  the  firm,  and 
to  be  sold  by  the  corporation,  and  the  proceeds 
to  be  divided  between  the  corporation  and  the 
firm,  and  the  firm  purchases  a  stock  of  lumber 
tor  joint  account  and  pays  therefor,  of  which 
the  corporation  has  knowledge,  and  the  cor- 
poration thereafter  disposes  of  the  stock  on 
joint  account  and  receives  and  retains  its  share 
of  the  profits,  the  parties  are  partners  in  the 
transaction. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
"Cent.  Dig.  {  15;    Dec  Dig.  i  5.*] 
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2.   PaRTNEBSHIP   (S  9*)— SHABINa  PBORTS  A8 
COMPENBATION. 

Wliere  a  partnenUp  bars  a  stock  of  1am- 
ber  for  its  own  benefit,  and  then  contract*  with 
a  corporation  to  sell  the  stock  for  it  for  a 
compensation  or  commission  of  one-third  of  the 
net  profits,  the  parties  are  not  partners. 

[Ed.  Note. — B\>r  other  cases,  see  Partnership, 
Dec.  Dig.  {  9.«J 

S.  TRIAI,  (I  aSO*)  — iNSTBTTOnONS  — Afpuoa- 
TION    TO    PLEADINOB   AND    ISSDES. 

Under  Rev.  St.  1895,  art  1317,  which  pro- 
vides that  the  court  shall  instinct  the  jury  as 
to  the  law  arising  on  the  facts,  the  instruc- 
tions mvat  be  confined  to  the  issues  made  by 
the  pleadings  and  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !|  584-586;    Dec.  Dig.  {  250.*] 

4.  Tbiax  (S  253*)  —  Ihstbuctions— Iqnobino 

Issues. 

Where  the  eyidence,  in  an  action  on  a  note, 
showed  that  plaintiff  was  to  have  one-third  of 
the  profits,  if  any,  arising  from  a  lumber  trans- 
action engaged  in  by  the  parties,  but  was  con- 
flicting as  to  whether  such  part  was  plaintiff's 
sliare  of  profits  as  such  or  compensation  by  way 
of  commission,  instructions,  abstractly  correct, 
that  if  plaintiff  did  not  furnish  any  part  of  the 
purchase  price,  or  was  not  under  tne  contract 
to  do  so,  nevertheless,  if  the  agreement  was 
that  he  was  to  make  sales  of  tiie  lumber  and 
get  one-third  of  the  net  profits,  this  was  a  part- 
nership and  rendered  plaintiff  liable  for  one- 
third  of  the  losses,  were  properly  refused. 

[E!d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-623 ;    Dec.  Dig.  {  253.*] 

Appeal  from  District  Court,  Jefferson 
County;   Ii,  B.  Higbtower,  Jr.,  Judge. 

Action  by  the  Empire  Timber  ft  Lnmber 
Comitany  against  Ramsey  ft  Montgomery, 
wltb  cross-action  by  defendants.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

W.  n.  Gordon  and  Oliver  J.  Todd,  for  ap- 
pellants. Smith  ft  Fleming  and  John  Brough- 
ton,  for  appellee. 

REESE,  J.  The  Empire  Timber  ft  Lumber 
Company  Instituted  this  suit  in  the  district 
court  against  Ramsey  ft  Montgomery  to  re- 
cover the  amount  due  upon  a  promissory  note 
for  1750  executed  by  defendants  to  plaintiff. 
Defendants  pleaded  general  demurrer  and 
general  denial,  and  specially  set  up  the  fol- 
lowing facts:  "That  B.  R.  Moses,  then  act- 
ing for  the  benefit  of  himself  and  others  who 
subsequently  formed  the  plaintlfl  company, 
entered  into  an  agreement  with  these  defend- 
ants by  the  terms  of  which  the  said  defend- 
ants were  to  purchase  a  certain  stock  of  lum- 
ber known  as  the  Grubbs  stock,  which  stock 
was  to  be  resold  by  and  through  said  B.  R. 
Moses,  and  the  Empire  Timber  ft  Lumber 
Company,  thereinafter  to  be  formed,  for 
whose  benefit  the  contract  was  entered  Into, 
and  it  was  mutually  agreed  by  said  parties 
tbat  they  would  contribute  equally  to  the 
purchase  price  of  said  lumber  and  share 
eqoally  the  profits  and  losses  resulting  from 
the  resale  of  said  property,  which  resale  was 
to  be  made  by  and  through  Moses  and  said 
Empire  Timber  A  Lumber  Company  when 


formed,  lliat  the  aforesaid  contract  became 
the  property  of  and  was  adopted  by,  and  the 
terms  and  conditions  thereof  adopted  and 
ratified  by,  the  Empire  Timber  &  Lumber 
Company,  and  said  adoption  and  ratification 
was  furthermore  accepted  by  these  defend- 
ants, and  same  became  a  binding  obligation 
and  agreement  of  said  plaintiff  for  whose 
benefit  said  contract  was  made  by  these  de- 
fendants." 

It  was  further  alleged  that  in  pursuance 
of  this  ag^reement  the  stock  of  lumber  was 
purchased  by  plaintiff  and  defendants,  the 
entire  purchase  price  being  advanced  by  de- 
fendants, and  "the  Empire  Timber  ft  Lum- 
ber Company  being  carried  by  defendants  as 
to  its  Interest,"  defendants,  being  In  need  of 
funds,  drew  a  draft  on  plaintiff  for  $750, 
which  was  paid  and  credited  by  defendants 
upon  the  unpaid  share  of  plaintiff  In  the 
purchase  price  of  the  lumber;  that  plaintiff 
afterwards  requested  defendants  to  execute 
a  note  for  the  amount,  which  they  did,  being 
the  note  sued  on;  "that  the  same  might  be 
carried  by  them  for  the  convenience  of  the 
plaintiff."  Defendants  further  alleged  that 
there  was  no  consideration  for  said  note,  tbat 
they  were  not  Indebted  to  plaintiff  in  any 
sum,  but  that,  on  the  contrary,  plaintiff  was 
at  that  time,  and  Is  now.  Indebted  to  them  In 
as  large  amount  as  its  share  of  the  losses 
upon  said  venture.  Defendants  further  set 
out  In  detail  the  facts  to  show  that  In  the 
purchase  and  sale  of  said  lumber  there  were 
large  losses  which  It  Is  alleged  should  be 
borne  by  them  and  plaintiff  In  the  proportion 
of  one-third  by  each  of  defendants  and  one- 
third  by  plaintiff,  plaintiff's  share  of  said 
losses  being  alleged  to  be  $1,348.67,  which 
they  plead  in  reconvention,  and  for  which 
they  prayed  Judgment 

By  supplemental  petition  plaintiff  pleaded 
that  It  Is  a  corporation  and  had  no  power 
under  its  charter  to  enter  Into  the  partner- 
ship alleged  In  the  answer,  and  It  Is  further 
denied  generally  and  specially  tbat  It  ever 
entered  Into  the  partnership  agreement  as  al- 
leged. A  trial  vrlth  a  Jury  resulted  In  a  ver- 
dict and  Judgment  for  plaintiff  for  the  amount 
due  upon  the  promissory  note,  and  against 
defendants  on  their  cross-action.  Their  mo- 
tion for  new  trial  having  been  overruled,  de- 
fendants prosecute  this  appeal.  The  evidence 
was  sufilcient  to  support  the  verdict  In  both 
particulars  and  we  therefore  find  that  the 
appellants  were  Indebted  to  the  plaintiff  In 
the  amount  found,  being  the  amount  due  up- 
on the  note,  and  that  there  was  no  partner- 
ship, as  alleged  by  them. 

The  court  charged  the  Jury  as  follows: 
"You  are  further  Instructed  that  If  you  shall 
believe  from  a  preponderance  of  the  evidence 
before  you  that  on  or  about  the  time  al- 
leged In  the  answer  of  defendant,  the  safd  de- 
fendant partnership  entered  Into  an  agree- 
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ment  or  contract  with  tbe  BTmplre  Timber  & 
I/umber  Company,  thereafter  to  be  organized, 
or  with  the  said  B.  R.  Moses,  acting  for 
said  plaintiff  company,  whereby  it  was  con- 
tracted and  agreed  between  them  that  the 
said  plaintiff  corporation  and  the  said  de- 
fendant partnership  should  purchase  a  cer- 
tain stock  of  lumber  described  in  the  plead- 
ings and  evidence  as  the  Grubbs  stoclc  of 
lumber,  and  you  further  believe  from  the  evi- 
dence that  such  purchase  was  to  be  made  by 
the  said  plaintiff  corporation,  or  the  said  B. 
R.  Moses,  acting  for  said  corporatian,  and 
tbe  said  defendant  partnership,  with  the  un- 
derstanding that  the  same  should  be  paid  for 
by  the  said  plaintiff  corporation  and  by  said 
partnership,  with  the  view  that  said  stock  of 
lumber  should  be  sold  by  said  plaintiff  corpo* 
ration  and  the  proceeds  thereof  should  be 
divided  between  said  plaintiff  corporation 
and  said  defendant  partnership,  the  said 
plaintiff  corporation  to  share  in  one-third  of 
the  profits  arising  from  said  venture,  and 
tbe  defendant  partnership  to  have  two-thirds 
of  the  profits  arising  from  said  venture,  and 
you  further  believe  from  the  evidence  that 
in  accordance  with  such  contract  and  agree- 
ment the  defendant  partnership  did  purchase 
said  stock  of  lumber  for  the  Joint  account 
and  benefit  of  Itself  and  said  plaintiff  corpo- 
ration, and  paid  the  purchase  price  of  said 
stock  of  lumber  either  in  cash  or  executed  its 
notes  or  obligations  therefor  in  a  manner 
that  was  satisfactory  to  the  receiver  then 
having  said  stock  of  lumber  for  sale;  and 
you  shall  further  believe  from  the  evidence 
that  such  purchase  after  being  so  made  by 
the  defendant  partnership  was  made  known 
to  the  plaintiff  corporation  ;  and  you  further 
believe  from  the  evidence  that  thereafter  the 
plaintiff  corporation  under  the  terms  of  its 
said  'contract  with  defendant  partnership  un- 
dertook to,  and  did,  dispose  of  said  stock  of 
lumber  for  the  Joint  account  and  benefit  of 
itself  and  said  defendant  partnership,  or  did 
dispose  of  any  portion  of  said  stock  of  lum- 
ber under  such  contract  or  agreement  with 
said  defendant  partnership,  and  received 
and  retained  its  (said  plaintiff  corporation's) 
sliare  of  the  profits  arising  out  of  tbe  sale  of 
said  lumber  according  to  tbe  terms  of  Its  said 
agreement  with  defendant  partnership,  if 
any,  then  I  Instruct  you  that  said  plaintiff 
corporation  and  defendant  partnership  were, 
in  contemplation  of  law,  partners  in  the  un- 
dertaking of  the  purchase  and  sale  of  said 
stock  of  lumber,  and  if  yon  so  find  the  facts 
to  be,  you  will  find  that  said  corporation  was 
a  partner  with  said  partnership." 

By  the  first  assignment  of  error  this  charge 
is  assailed  on  the  ground  that  It  was  affirm- 
ative error  for  the  court  to  charge  the  Jury 
that,  in  order  to  create  a  partnership,  plain- 
tiff luust  have  agreed  to  contribute  one-third 
of  the  original  purchase  price  of  tbe  lumber. 
It  is  a  sufficient  answer  to  this  assignment 
that  tbe  charge  does  not  do  this.    The  charge 


embodies  tbe  propoaditloii  that  the  facts 
stated  (following  the  allegations  of  the  plead- 
ings and  tbe  evidence  of  appellants)  would 
constitute  a  partnership,  and  this  Is  undoubt- 
edly correct  In  any  view  of  the  case  this 
did  not  constitute  afllrmative  error. 

The  court  further  charged  the  Jury  that  if 
appellants  bought  the  stock  of  lumber  for  its 
own  benefit,  and  then  entered  into  an  agree- 
ment with  appellee  whereby  it  should  handle 
and  sell  the  stock  for  appellants  for  a  com- 
pensation for  so  doing,  of  cme-tblrd  of  tbe 
net  profits  to  accrue  to  appellants,  over  and 
above  the  purchase  price  of  the  lumber,  the 
parties  were  not  partners.  Tbis  was  a  cor- 
rect statement  of  the  law  upon  the  facts  as 
presented  by  the  testimony  Introduced  by  ap- 
pellee, and  presented  correctly  tbe  law  upon 
its  side  of  the  case.  There  Is  nothing  in  the 
opinion  of  the  Supreme  Court  in  the  case  of 
Kelley  Island  Co.  v.  Masterson,  100  Tex.  88. 
93  S.  W.  427,  or  Cothran  v.  Marmaduke,  60 
Tex.  370,  inconsistent  with  this,  and  the  doc- 
trine is  supported  by  Buzard  y.  Bank,  67 
Tex.  83,  2  S.  W.  64,  60  Am.  Rep.  7,  Stevens 
&  Andrews  v.  Banic,  62  Tex.  501,  and  many 
other  cases.  Brown  t.  Watson,  72  Tex.  216, 
10  S.  W.  395 ;  Railway  Co.  v.  McFadden,  91 
Tex.  203,  42  S.  W.  593;  Missouri  Pac.  Ry. 
Co.  V.  Johnson  (Sup.)  7  S.  W.  840;  System 
Co.  V.  Excbange  Bank,  61  S.  W.  509 ;  Fonke 
V.  Brengle,  51  S.  W.  620;  30  Cyc.  372,  376. 

Although  tbe  charge  first  above  referred  to 
did  not,  in  any  view  of  the  law,  present  af- 
firmative error,  appellant  sought  by  various 
requested  charges  to  have  presented  to  the 
Jury  the  proposition  that  if  appeUee  did  not 
furnish  any  part  of  the  purdiase  price,  or 
was  not,  under  the  contract,  to  do  so,  never- 
theless If  the  agreement  was  that  he  was  to 
make  sales  of  the  lumber  and  get  one-third 
of  the  net  profits,  this  constituted  a  partner- 
ship and  rendered  appellee  liable  for  one- 
third  of  tbe  losses.  These  several  charges 
were  refused  and  this  action  Of  tbe  court  is 
made  the  ground  of  several  assignments  of 
error  all  of  which  may  be  considered  to- 
gether as  presenting  one  general  proposition. 
If  it  be  conceded  that  these  charges,  or  any 
of  them,  state  correct  propositions  of  law 
in  the  abstract,  in  so  far  as  they  depart  from 
the  propositions  laid  down  for  the  guidance 
of  the  Jury  in  the  court's  charge,  they  pre- 
sent a  case  not  presented  by  either  tbe  plead- 
ings or  evidence.  We  have  set  out  the  sub- 
stance and  in  part  the  language  of  appel- 
lants' pleadings  as  to  tbe  nature  of  the  con- 
tract with  appellee  acting  through  its  gen- 
eral manager,  Moses.  The  contract  pleaded 
was  that  the  lumber  was  to  be  bought  for 
the  Joint  account  of  the  parties,  appellants 
to  pay  two-thirds  of  the  purchase  price  and 
appellee  one-third,  and  that  appellee  was  to 
sell  the  lumber  and  take  one-third  of  the 
profits.  It  was  further  alleged  that  appel- 
lants advanced  all  tbe  purchase  money,  "the 
Empire  Timber  &  Lumber  Company  beinf 
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carried  by  defendants  as  to  Its  Interest" 
Appellants'  testimony,  if  true,  established 
tbls  contract,  and  tbls  is  what  they  claimed 
to  be  the  effect  of  the  documentary  evidence 
Introduced,  consisting  of  letters  and  telc^ 
grams  of  Moses.  On  the  contrary,  the  evi- 
dence of  Moses,  testifying  for  appellee,  If 
true,  established  that  the  appellee  had  noth- 
ing to  do  with  the  lumber  except  to  sell  the 
same  for  a  comntfsslon,  that  It  at  first  pro- 
posed to  do  so  for  a  fixed  commission  of  $1 
per  thousand  feet,  but  upon  appellants'  ob- 
jecting, it  agreed  to  sell  the  lumber  for  a 
commission  of  one-third  of  the  net  profits 
over  and  above  the  price  paid  by  appellants 
for  the  lumber.  There  was  nothing  in  the 
pleadings  or  evidence  of  either  of  the  par- 
ties as  to  any  agreement  that  appellants 
were  to  buy  the  lumber  for  joint  account  and 
pay  all  the  purchase  price  themselves,  and 
a  charge  as  to  the  rights  of  the  parties  under 
this  kind  of  a  contract  would,  even  if  cor- 
rect, have  been  a  mere  abstraction.  The  en- 
tire diarge  of  the  court,  both  that  portion 
presenting  appellants'  contention  and  that 
presenting  appellee's  contention,  was  based 
upon  the  facts  pleaded  and  supported  by  the 
evidence.  This  was  all  the  court  was  re- 
quired to  do,  and  all  that  it  could  properly 
do.  It  is  hardly  necessary  to  cite  authority 
In  support  of  the  proposition  that  the  charge 
of  the  court  must  be  confined  to  the  issues 
made  by  the  pleadings  and  evidence.  It  is 
provided  by  statute  that  the  court  shall  In- 
Btmct  the  jury  "as  to  the  law  arising  on  the 
facts."  Rev.  St  1895,  art.  1317;  M.,  K.  &  T. 
Ry.  Go.  T.  Carter  Bros.,  95  Tex.  485.  68  S. 
W.  159;  Giddings  v.  Baker,  80  Tex.  314.  16 
8.  W.  33;  Boating  Ass'n  v.  Steamship  Co., 
80  Tex.  378,  16  S.  W.  112;  Nations  v.  Thom- 
as, 25  Tex.  Supp.  223.  The  court  says  In 
Glddlngii  T.  Baker,  supra:  "l^e  plaintiffs 
did  not  claim  because  of  Baker's  silence; 
they  sought  to  recover  because,  as  they  al- 
leged, he  had  spoken  falsely.  Whether  the 
legal  proposition  Involved  in  the  instruction 
is  correct  or  not  we  need  not  pause  to  in- 
quire. It  was  not  applicable  to  the  facts  of 
the  case  and  should  not  have  been  given." 
In  each  of  these  requested  charges  the  tak- 
ing of  one-third  of  the  profits  by  appellee  is 
qwken  of  as  constltntlng  a  partnership.  It 
is  undeniable  that  under  the  contract  appel- 
lee was  to  have  one-third  of  the  profits,  but 
tbe  essential  distinction  between  the  respec- 
tive contentions  .of  the  parties  is  that  appel- 
lee was  to  get,  according  to  its  contention, 
one-third  of  the  profits  as  its  compensation 
for  selling  the  lumber,  by  way  of  commis- 
sion, and  not  as  its  share  of  the  profits  in 
a  business  deal  in  which  the  parties  were  all 
interested.  The  charges  requested,  if  other- 
wise correct  ignored  this  distinction  and  for 
l^at  reason  alone  should  not  have  been  given. 
Having  submitted  correctly  the  law  ap- 
plicable to  the  exact  Issues  presented  by  the 
pleadings  and  evidence,  it  would  not  have 
been  proper  for  the  court  to  go  further  and' 


present  propositions  of  law,  even  if  abstract- 
ly correct  applicable  to  a  state  of  facts  nei- 
ther pleaded  nor  proven.  "We  are  of  the ' 
opinion  that  the  court  did  not  err  in  refus- 
ing any  of  the  charges  requested,  and  the 
several  assignments  of  error  presenting  ap- 
pellants' objections  to  such  action,  and  the 
propositions  thereunder,  are  severally  over- 
ruled. 

The  court  did  not  commit  material  error 
in  submitting  to  the  jury  the  issue  of  wheth- 
er there  were  losses,  as  complained  of  in  the 
third  assignment  If,  as  appellants  contend, 
the  evidence  was  undisputed  that  there  were 
losses,  tbls  charge  could  not  have  misled  the 
jury.  Moreover,  if  error,  it  was  harmless  in 
view  of  the  finding  that  there  was  no  part- 
nership and  hence  the  matter  of  losses  imma- 
terial. In  view  of  the  evidence  it  is  incon- 
ceivable that  the  Jury  found  that  there  was  a 
partnership  but  no  losses. 

By  their  fifteenth  assignment  of  error  It  is 
urged  by  appellants  that  the  court  erred  in 
overruling  their  motion  for  a  new  trial,  on 
the  ground  that  the  overwhelming  weight 
of  the  evidence  established  the  partnership 
as  claimed  by  them.  We  have  examined  the 
evidence  in  the  record  very  carefully  and 
while  it  would  have  sustained  a  verdict  for 
appellants  on  this  issue.  It  does  not  so  pre- 
ponderate in  favor  of  such  finding  as  to  au- 
thorize this  court  to  disturb  It  Much  of  the 
evidence  relied  upon  by  appellants — that  is, 
the  telegrams  and  the  letters  of  Moses  of 
September  7,  1907,  and  other  letters — is  con- 
sistent with  appellee's  claim.  It  bad  just 
been  Incorporated  for  the  purpose  of  buying 
and  selling  lumber  on  commission,  and  was 
naturally  anxious  to  get  business.  The 
Grubbs  stock  was  rather  a  large  order,  and 
it  was  perfectly  natural  that  appellee  should 
have  been  anxious  for  appellants  to  buy  It, 
so  that  it  could  get  to  handle  it  on  commis- 
sion. The  larger  the  profits,  the  larger  the 
commission.  We  do  not  say  that  this  evi- 
dence Is  inconsistent  with  appellants'  con- 
tention, but  only  that  It  Is  not,  in  one  view 
which  may  reasonably  be  taken  of  it  in- 
consistent with  appellee's  contention  as  to 
the  nature  of  the  contract.  Nor  Is  it  of  con- 
trolling significance  that  appellee  rendered 
to  appellants  statements  in  which  they 
charged  themselves  with  so  much  "profits." 
The  principal  evidence,  however,  is  the  tes- 
timony of  appellants  on  the  one  hand  and  of 
Moses  on  the  other,  and  according  to  Moses' 
testimony  the  only  connection  of  the  appellee 
with  the  transaction  is  that  they  were  to 
sell  the  lumber  for  a  commission  of  one-third 
of  the  profits.  If  that  is  true  there  was  no 
partnership.  The  transaction  by  which  ap- 
pellants borrowed  $750  from  appellee  and 
gave  their  note  therefor,  when,  according  to 
their  contention,  appellee  owed  them  this  and 
much  more  as  its  share  of  the  purchase  price 
of  the  lumber,  is  so  strongly  corroborative  ot 
Moses'  testimony  as  to  the  nature  of  the  con- 
tract, that  it  is  not  surprising  if  much  force 
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waa  attached  to  this  circumstance  by  the 
Jury,  even  In  Tlew  of  appellants'  explanation 
of  It. 

Our  conclusion  Is  that  the  evidence  is  suf- 
ficient to  support  the  verdict,  and  that  there 
Is  no  such  preponderance,  if  In  fact  there  is 
any,  as  would  authorize  us  to  set  It  aside. 

We  find  no  error  in  the  record  and  the 
judgment  is  afllrmed. 

AflSrmed. 


LUMPKIN  et  al.  v.  STORY  et  aLt 

(Court  of   Civil  Appeals  of  Texas.     Jan.  18, 
1911.     Rehearing  Denied  Feb.  16,  1911.) 

1.  Limitation  of  Actions  (S  170*)— Vkndob's 
Lien— Bab  of  Notes— Rkcovicbt  of  Pbop- 

EBTT. 

Where  limitations  are  pleaded  against  pur- 
chase-money notes  secured  by  a  vendor's  lien, 
plaintiff  may  change  the  cause  of  action,  rescind 
the  contract  of  sale,  and  recover  the  land. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  656;    Dec.  Dig.  {  170.*] 

2.  Adverse  Possession   ($  62*)— Soubce  or 
Title. 

Where,  in  an  action  to  recover  land,  plain- 
tiffs claimed  as  heirs  of  a  decedent,  and  defend- 
ants claimed  under  decedent  as  their  vendor,  re- 
taining a  vendor's  lien  for  the  unpaid  price, 
without  asserting  title  under  any  other  source, 
both  parties  daimed  under  a  common  source  of 
title,  and  the  possession  of  defendants  and  their 
purchasers  was  not  adverse  as  against  the  heirs 
until  they  repudiated  the  title  under  decedent. 

[E!d.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  323-332;  Dec.  Dig.  { 
62.*] 

Appeal  from  District  Court,  Bosque  Coun- 
ty;  O.  L.  Lockett,  Judge. 

Consolidated  actions  by  MUlard  Story  and 
others  against  S.  H.  Lumplcln  end  others. 
From  Judgments  for  plaintiffs,  defendants 
appeal.    Affirmed. 

See,  also,  49  Tex.  Civ.  App.  832,  108  S.  W. 
4S5. 

The  nature  and  result  of  this  suit  Is  stat- 
ed as  follows  in  appellants'  brief: 

"This  was  originally  two  suits,  brought  by 
appellees,  plaintiffs  below,  in  the  district 
court  of  Dallas  county,  Tex. ;  one  against  T. 
M.  Moffett,  as  maker  of  notes,  S.  H.  Lumpkin 
and  Eli  Walker,  on  the  five  vendor's  lien 
notes  executed  by  Moffett,  and  the  other 
Against  A.  A.  Locklar,  maker  of  notes,  S.  H. 
Lumpkin,  and  Zeb  Morris,  on  the  five  ven- 
dor's lien  notes  executed  by  Locklar,  Mof- 
fett, though  served,  never  appeared  or  an- 
swered. Locklar  was  never  served  with  cita- 
tion. Lumpkin  and  his  two  tenants  Walker 
and  Morris,  being  the  only  parties  in  posses- 
sion of  the  land,  filed  their  original  answer 
in  each  case  setting  up:  (1)  Plea  of  privilege 
to  be  sued  in  the  county  of  their  residence; 

(2)  demurrer  to  the  jurisdiction  of  the  court; 

(3)  that  Walker  and  Morris  were  the  tenants 
of  the  defendant  S.  H.  Lumpkin ;  (4)  general 
{lenlal ;  (5)  plea  of  statute  of  four  years'  lim- 


itation as  to  said  land,  there  being  410  acres 
in  both  tracts.  On  April  24,  1906,  appellees, 
plalntlffB  below,  filed  their  second  amended 
original  petition  in  said  district  oourt  of 
Dallas  county;  in  the  form  of  trespass  to  try 
title,  leaving  out  all  allegations  as  to  the 
notes.  The  said  Lumpkin  and  his  tenants 
in  said  district  court  of  Dallas  county  filed 
their  amended  answer,  setting  up  substan- 
tially the  same  defense  as  in  their  original 
answer,  with  the  addition  of  a  plea  of  not 
guUty,  and  the  plea  of  three,  five,  and  ten 
years'  limitation.  On  May  21,  1906,  trial 
was  had  in  said  case  of  appellees,  plaintiffs 
i>elow,  against  Moffett  et  aL,  and  resulted 
in  a  judgment  overruling  the  plea  of  privi- 
lege and  demurrer  to  the  Jurisdiction,  and 
giving  appellees  three-fifths  of  the  land. 
Lumpkin  and  Walker  perfected  their  appeal, 
and  the  case  was  transferred  to  the  Court  of 
Civil  Appeals  at  Austin,  and,  while  the  case 
was  pending  on  api)eal,  the  Thirtieth  Legisla- 
ture amended  the  venue  statute  by  adding  ar- 
Ucles  1194a,  1194b,  and  1194c,  and  the  Court 
of  Civil  Appeals  reversed  said  Judgment  with 
instructions  to  change  the  venue  of  said 
case  to  the  district  court  of  Bosque  county. 
See  Lumpkin  et  al.  v.  Story  et  aL,  49  Tex. 
av.  App.  332,  108  S.  W.  485.  In  obedience 
to  the  ruling  in  said  case,  supra,  both  cases 
were  transferred  to  the  district  court  of 
Bosque  county,  and  filed  therein  on  Septem- 
ber 7,  1908.  On  December  6,  1908,  the  de- 
fendant Lumpkin,  in  both  cases,  filed  hla 
second  amended  original  answer  in  the  dis- 
trict court  of  Bosque  county  pleading:  (1) 
General  demurrer;  (2)  general  denial  and 
plea  of  not  guilty;  (3)' statute  of  three  years' 
limitation;  (4)  statute  of  five  years'  limita- 
tion ;  (5)  statute  of  ten  years'  limitation ; 
(6)  suggestion  of  good  faith  improvements. 
The  defendants  Walker  and  Morris  each 
pleaded  that  they  were  yet  tenants  of  the 
said  Lumpkin  and  disclaimed  title  to  the 
land.  On  December  S,  1908,  the  appellees, 
plaintiffs  below,  and  the  defendant  Lumpkin 
and  his  tenants.  Walker  and  Morris,  filed  an 
agreement  to  consolidate  the  two  suits.  On 
March  15,  1909,  the  two  suits  were,  by  order 
of  the  court,  consolidated.  On  the  trial  of 
this  consolidated  case  in  the  district  court 
of  Bosque  county,  appellees,  plaintiffs  below, 
only  read  as  evidence  of  title  the  two  deeds 
both  dated  November  21,  1892,  from  A.  A. 
Story  and  J.  W.  Story  (one)  fo  T.  M.  Moffett 
for  the  205  acres  out  of  the  T.  R.  Hawkins 
918%-acre  survey,  alleged  to  be  patented  to 
him  by  patent  No.  91,  vol.  2,  by  metes  and 
bounds.  The  other  to  A.  A.  Locklar  for  a 
like  number  of  acres  (205)  out  of  the  T.  R. 
Hawkins  survey,  and  described  by  metes  and 
bounds,  both  tracts  containing  410  acres,  and 
is  the  same  land  described  in  the  Lumpkin 
title  papers,  as  being  210  acres  and  2QO 
acres  by  field  notes,  maldng  in  aU  the  irb 
acres  in  the  consolidated  case.    The  vendor's 
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lien  waa  retained  In  the  deeds,  and  deeds  ol 
trust  were  also  given  to  secure  said  ten 
vendor's  lien  notes  of  Moffeit  and  Locklar. 
"Tbe  appelleea,  plaintiffs  below,  are  the 
belra  at  law  of  A.  A.  Story  and  J.  W.  Story, 
deceased,  and  succeed  to  wbatever  title,  If 
any,  they  had  In  the  land  In  controTeray. 
The  record  shows,  and  the  facts  are  all  nn- 
<:ontroverted,  that  appellant's  (Lumpkin's) 
title  Is  as  follows:  (1)  State  of  Texas  to  T. 
R.  Hawkins,  patent  No.  91.  volume  2,  dated 
July  21,  1846,  for  918%  acres  of  land  out 
of  which  the  410  acres  in  controversy  Is  a 
part.  The  court  excluded  this  patent,  but 
appellees'  two  deeds  both  claim  that  said 
land  is  out  of  the  T.  R.  Hawkins  918%-acre 
survey  patented  to  him  July  21,  1846,  by  pat- 
ent No.  91,  volume  2,  and  appellees,  plaintiffs 
below,  in  their  petition  allege  that  said  land 
Is  out  of  the  T.  R.  Hawkins  918%-acre  sur- 
vey patented  to  him  July  21,  1846,  by  patent 
No.  91,  volume  2,  and  even  the  Judgment  In 
this  case  says  that  said  land  is  out  of  the 
T.  R.  Hawkins  918%-acre  survey,  patented  to 
bim  July  21,  1846,  by  patent  No.  91,  volume 
2.  (2)  It  was  admitted  that  James  R.  Mc- 
Mahon  and  Laura  A.  Davis  and  her  husband, 
the  plaintiffs  In  cause  No.  1,996,  were  the 
sole  belrs  at  law  of  T.  R.  Hawkins,  deceas- 
ed, who  died  In  1849.  (3)  By  the  Judgment 
in  cause  No.  1,996  of  James  R.  McMahon  et 
al.  V.  G.  W.  Anderson  et  al.,  and  the  order 
of  sale  and  writs  of  restitution  Issued  there- 
under and  the  sales  to  the  said  Lumpkin 
of  said  410  acres  of  land'  in  two  tracts  of 
200  and  210  acres,  tbe  deed  from  J.  R.  Mc- 
Mabon  of  his  Interest  In  said  Judgment,  all 
put  the  legal  and  equitable  title  to  said 
lands  in  tbe  appellant  S.  H.  Lumpkin  on 
January  5,  1897.  (4)  Deeds  from  8.  H. 
Lumpkin  to  Belle  Locklar,  dated  January  6, 
1897,  for  the  210  acres,  and  to  Mrs.  L.  B. 
Moffett  of  same  date  for  the  200  acres  and 
the  reconveyance  of  said  lands  in  considera- 
tion of  the  cancellation  of  tbe  purchase-mon- 
ey notes  made  by  the  vendees,  back  to  the 
appellant  S.  H.  Lumpkin,  the  last  deed  being 
ntade  by  Mrs.  Belle  Locklar,  Joined,  pro  for- 
ma by  her  husband,  A.  A.  Locklar,  on  April 
5,  1900,  and  filed  for  record  same  day,  put 
tbe  fee-simple  title  to  all  of  said  410  acres 
of  land  In  the  appellant  S.  H.  Lumpkin.  The 
further  nncontroverted  evidence  is  that  ap- 
pellant 8.  H.  Lumpkin,  defendant  below, 
took  possession  of  said  410  acres  of  land  on 
January  5,  1897,  and  has  by  himself  and  his 
vendees  been  In  continuous  and  uninterrupt- 
ed adverse  possession  of  the  same  under  deeds 
duly  registered  and  paying  all  taxes  due 
tbereon  for  each  and  every  year,  cultivating, 
using,  and  enjoying  the  same  since  said 
date ;  more  than  three  years,  more  than  five 
years,  and  more  than  ten  years  before  the 
institution  of  this  suit  Ttils  consolidated 
case  was  tried  on  April  1,  1909,  and  resulted 
In  an  Instructed  verdict  for  appellees,  plain- 
tiffs below,  for  three-Qfths  of  said  410  acres 
of  land,  and  api>eUant  ii.  H.  Lumpkin  two- 


fifths  of  said  land,  to  whlcb  appellant  ex- 
cepted." 

Appellees  concede  that  appellants'  state- 
ment is  substantially  correct,  but  submit  in 
their  brief  what  tb^  term  a  "clearer  state- 
ment of  the  Issues  involved,"  as  follows: 

"Appellees'  ancestors,  by  deeds  dated  No- 
vember 21,  1892,  sold  to  T.  M.  Moffett  206 
acres  of  land  out  of  the  T.  R.  Hawkins  918%- 
acre  survey,  situated  In  Bosque  county,  Tez^ 
and  to  A.  A.  Locklar  205  acres  out  of  the 
same  survey.  To  secure  tbe  payment  of  the 
purchase  money  in  tbe  deed  to  Moffett,  which 
unpaid  purchase  money  consisted  of  nine 
certain  promissory  notes  for  the  sum  of 
$100  each,  a  vendor's  lien  was  expressly  re- 
tained in  the  deed.  This  deed  was  filed  for 
record  in  tbe  office  of  the  county  clerk  of 
Bosque  county  on  the  lOtb  of  December, 
1892,  and  duly  recorded  In  volume  20,  pp. 
389  and  890,  Deed  Records  of  said  county. 
At  the  same  time  a  deed  of  trust  on  ^e 
land  conveyed  was  executed  by  Moffett  to  M. 
J.  Dart,  as  trustee,  to  secure  the  payment 
of  said  notes,  the  last  five  of  which  said 
notes  were  given  the  preference  lien  over 
the  first  four  notes.  In  the  deed  from  Story 
and  wife  to  A.  A.  Locklar,  nine  notos  were 
executed  for  the  purchase  money,  and  a 
vendor's  lien  expressly  retained  In  the  deed 
to  secure  the  payment  of  the  notes,  the  last 
five  of  which  were  made  a  preference  lien 
over  the  first  four.  This  deed  was  dated  the 
21st  of  November,  1892,  filed  for  record  on 
December  10,  1892,  and  recorded  on  Decem- 
ber 26,  1892,  in  deed  records  of  Boaque  coun- 
ty. At  the  same  time  of  the  execution  of 
the  deed,  A.  A.  Locldar,  the  vendee,  executed 
a  deed  of  trust  on  the  land  conveyed  to  M.  J. 
Dart,  as  trustee,  to  secure  the  payment  of 
tbe  notes  mentioned  in  the  deed.  This  deed 
of  trust  was  duly  acknowledged  and  filed  for 
record  on  December  10,  1892,  and  recorded 
on  December  13,  1892,  In  the  records  of  Bos- 
que county.  Tbe  deed  of  trust  executed  by 
T.  M.  Moffett  to  M.  J.  Dart  was  likewise 
duly  acknowledged  and  was  filed  for  record 
on  December  10,  1892,  and  recorded  on  De- 
cember 12,  1892,  in  the  records  of  Bosque 
county.  Subsequently,  the  heirs  or  alleged 
heirs  of  T.  R.  Hawkins  brought  suit  In  the 
district  court  of  Bosque  county  against  Mof- 
fett and  Locklar  together  with  other  persons 
occupylag  the  land,  in  tre^)a8s  to  try  title 
for  the  recovery  thereof.  Appellees'  ances- 
tors, A.  A.  Story  and  J.  W.  Story,  both  of 
whom  were  then  living,  were  not  made  par- 
ties to  this  suit  Neither  was  the  J.  B.  Wat- 
kins  Land  &  Mortgage  Company,  which  at 
that  time  held  the  notes  on  which  these  suibi 
were  originally  instituted,  made  a  party  to 
said  suit  Appellees'  ancestors  and  the  Wat- 
kins  Company  both  had  private  notice  from 
the  vendees  Moffett  and  Locklar  of  the  pen- 
dency of  the  suit'  No  appearance,  however, 
was  made  in  tbe  suit  by  either  of  them. 

"On  February  17, 1896,  the  following  decree 
was  entered  in  said  cause:    'James  B.  Mc- 
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Mahon  et  al.  ▼.  O.  W.  Anderson  et  al.  (No. 
1,996.)  In  the  district  court,  Bosque  county, 
Tex..  January  term,  A.  D.  1896;  Now  in  the 
above  entitled  and  numbered  cause  came  tlie 
plaintiffs,  James  R.  McMabon,  Laura  A.  Da- 
vis, and  ber  husband,  S.  C.  Davis,  by  their 
attorneys,  and  the  defendants  G.  W.  An- 
derson, A.  A.  Iiocklar,  T.  M.  Moffett,  Mrs.  E. 
A.  Smith,  a  feme  sole,  J.  F.  Parks,  T.  J.  Ray, 
and  W.  F.  Ray,  by  their  attorneys,  and  enter 
into  the  following  agreement  of  settlement  of 
the  matters  Involved  between  them:  First 
Tbe  evidence  taken  In  this  case  and  now  on 
file  discloses  that  the  plaintiffs  are  the  heirs 
and  Issue  thereof  of  Timothy  R.  Hawkins, 
deceased,  to  whom  the  land  In  controversy 
was  patented,  and  discloses  the  fact  that  the 
statute  of  five  and  ten  years'  limitations  ap- 
ply to  an  equal  undivided  three-fifths  of  the 
land  sued  for,  and  as  plead  by  defendants. 
And  it  Is  agreed  that  the  said  defendants 
have  title  to  the  several  parcels  of  the  said 
land  claimed  by  them  and  described  in  their 
answer,  respectively,  to  the  extent  of  three- 
fifths  thereof  by  reason  of  their  pleas  of  lim- 
itations of  five  and  ten  years,  and  that  the 
plaintiffs,  James  R.  HcMahon  and  Laura  A. 
Davis,  are  entitled  to  the  establishment  and 
recovery  of  two-flftlis  undivided  interest  in 
the  whole  of  the  land  sued  for  and  described 
In  their  petition,  equal  to  a  like  interest  in 
each  parcel  claimed  by  each  of  the  said  de- 
fendants. It  Is  agreed  that  said  tract  of 
land,  exclusive  of  all  Improvements,  and  each 
separate  parcel  as  claimed  by  all  of  the  de- 
fendants, excluding  all  improvements,  is 
worth  12.60  per  acre.  And  the  plaintiffs 
herein  agree  that  the  court  may  decree  title 
out  of  them  and  each  of  them,  and  vest  in 
said  defendants,  to  the  whole  of  said  land  as 
claimed  by  said  defendants,  as  shown  by 
their  answer,  for  ?1  per  acre  for  the  whole 
of  such  parcel,  equal  to  $2.50  per  acre  for 
two-fifths  thereof,  payable  one-third  on  or  be- 
fore December  1,  1896,  one-third  on  or  be- 
fore December  1,  1897,  and  one-third  on  or 
t>efore  December  1,  1898,  with  10  per  cent, 
interest  thereon  from  date  until  paid.  AU 
interest  due  and  payable  December  1st  of 
each  year  until  the  whole  sum  shall  have 
been  paid;  and  decreeing  a  vendor's  Hen 
and  the  foreclosure  thereof  for  such  sums, 
and  provisions  for  order  of  sale  in  default 
of  such  payment.  Which  terms  and  agree- 
ments these  defendants  accept,  and  both  par- 
ties  now  agree  that  such  judgment  may  l>e 
entered  and  that  defendants  pay  all  costs  of 
this  suit  Eldon  &  Burns  and  Gillter  &  Hale, 
Attys.  for  Plaintiffs.  Robertson  &  Robertson, 
Attys.  for  Defendants.' 

"Following  such  recital,  the  decree  contin- 
ued: 'And  it  further  appearing  to  the  court 
from  the  evidence,  agreement,  and  state- 
moits  of  counsel  before  the  court  that  tbe 
plaintiffs  James  R.  McMahon  and  Laura  A. 
Davis,  the  wife  of  S.  C.  Davis,  are  the  heirs 
and  issue  thereof  of  Timothy  R.  Hawkins,  de- 
ceased, to  whom  the  land  inrolved  in  this 


suit  was  patented,  and  as  such  heirs  are  en- 
titled to  recover  said  land  sued  for,  and  it 
further  appearing  to  the  court  that  the  de- 
fendants and  each  of  them,  and  those  under 
whom  they  and  each  of  them  severally  claim, 
have  title  to  an  equal  undivided  three-fifths 
of  the  respective  tracts  claimed  by  each  of 
the  defendants  as  hereinafter  described,, 
which  title  the  said  defendants  have  ac- 
quired by  statute  of  five  and  ten  years'  llmi'- 
tation,  the  said  three-fiftlis  undivided  inter- 
est may  have  been  inherited  by  plaintiffs- 
from  their  grandmother  and  mother,  Susan, 
who  was  the  wife  of  Timothy  R.  Hawkins,, 
deceased,  the  said  Susan  having  died  in  1886, 
when  her  said  three-fifths  Interest  descended 
to  the  mother  of  plaintiff  James  R.  McMahon^ 
who  died  in  1890,  and  to  plaintiff  Laura  A. 
Davis.  It  Is  therefore  ordered,  adjudged, 
and  decreed  by  the  court  that  the  plaintiff 
James  R.  McMahon  and  Laura  A.  Davis, 
wife  of  S.  C.  Davis,  do  have  and  recover  of 
and  from  the  defendants  G.  W.  Anderson,  A. 
A.  Locklar,  T.  M.  Moffett,  Mrs.  B.  A.  Smith, 
a  feme  sole,  J.  P.  Parks,  T.  J.  Ray,  and  W. 
F.  Ray,  an  equal  undivided  two-flfths  of,  In, 
and  to  the  several  parcels  of  the  land  sued 
for,  described  by  metes  and  bounds  as  fol- 
lows: 167%  acres  more  or  less  in  possession 
of  and  claimed  by  G.  W.  Anderson,  begin- 
ning,' etc.,  describing  the  tract.  'Also  210 
acres  more  or  less  in  the  possession  of  and 
claimed  by  A.  A.  Locklar,'  etc.,  giving  field 
notes.  'Also  200  acres,  more  or  less  in  pos- 
session of  and  claimed  by  the  defendant  T. 
M.  Moffett'  etc.,  giving  field  notes.  And  so 
on  with  each  of  the  defendants,  concluding 
that  part  with:  'And  it  appearing  to  tbe 
court  that  the  plaintiffs  are  the  legal  and 
equitable  owners  of  two-flfths  of  all  of  said 
land  and  premises,  and  are  entitled  to  pos- 
session of  the  same,  and  that  their  said  in- 
terest Is  fixed  and  established,  and  for  which 
the  said  plaintiffs  may  have  their  writ  of 
possession.  And  It  Is  further  ordered,  ad- 
Judged,  and  decreed  by  the  court  that  the 
said  defendants  G.  W.  Anderson,  A.  A.  Lock- 
lar, T.  M.  Moffett,  Mrs.  E.  A.  Smith.  J.  P. 
Parks,  T.  J.  Ray,  and  W.  F.  Ray  do  have 
and  recover  of  and  from  said  plaintiffs 
James  R.  McMahon,  Laura  A.  Davis,  and  her 
husband,  S.  O.  Davis,  and  each  of  them,  the 
remaining  three-fifths  equal  undivided  inter- 
est In  the  land  sued  for  and  described  in  tbe 
parcels  occupied  and  claimed  by  each  of  the 
said  defendants  herein  described,  to  the  ex- 
tent and  to  the  land  claimed  and  occupied 
by  the  defendants  respectively,  by  reason  of 
their  pleas  of  five  and  ten  years'  limitation, 
which  interest  Is  fixed  and  established  in  the 
said  defendants,  and  to  the  extent  that  the 
said  defendants  are  quieted  in  their  title  and 
possession  of  the  said  several  parcels  of  the 
land  described  herein  as  claimed  and  occu- 
pied by  them  respectively,  which  covers  and 
includes  the  whole  of  the  land  sued  for  by 
the  said  plaintiff.  And  it  further  appearing 
to  the  court  from  the  agreement  of  the  par- 
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ties  that  tbe  land  sued  for  Is  worth  |2.50 
per  acre,  excluding  all  improTements,  and 
that  tbe  plaintiffs  James  R.  McMabon  and 
Laura  A.  Davis,  wife  of  S.  C.  Davis,  are  will- 
ing to  take  the  said  sum  to  tbe  extent  of 
their  said  interest  in  the  said  land,  payable 
one-third  on  or  before  December  1,  1S9G,  and 
one-third  payable  on  or  before  December  1, 
18S7,  and  one-third  payable  on  or  before 
December  1,  1898,  vrlth  10  per  cent  interest 
per  j^nnnm  from  this  date  until  paid,  all  in- 
-terest  payable  annually  December  1st  of  each 
.year,  until  the  whole  shall  have  been  paid. 
And,  In  case  said  interest  or  either  of  said 
installments  is  not  promptly  paid  when  due, 
then  all  of  said  Indebtedness  shall  Immedi- 
ately fall  due,  and  the  clerk  is  In  that  event 
■ordered  to  issue  writ  or  writs  of  order  of 
-sale  against  each  party  so  failing  for  his  or 
her  entire  tract  of  land,  and  that  said  de- 
fendants and  each  of  them  have  accepted 
-said  proposal  of  plaintiffs,  and  that  said  of- 
fer and  acceptance  is  fair  and  equitable  and 
satisfactory  to  the  parties.  It  is  therefore 
farther  ordered  and  decreed  by  the  court 
that  all  the  right,  title,  and  interest  of  the 
plalntiCCa  James  B.  McMahon,  Laura  A.  Da- 
vis, and  her  husband  S.  C.  Davis,  of,  in,  and 
to  the  land  sued  for,  be,  and  it  is  hereby, 
-divested  out  of  them  and  each  of  them  and 
vested  In  the  said  defendants  O.  W.  Ander- 
son and  A.  A.  Locklar,  T.  M.  Moffett,  and 
Mrs.  E.  A.  Smith,  J.  P.  Parks,  T.  F.  Ray,  and 
W.  F.  Ray  and  each  of  them  to  the  said 
several  parcels  of  the  land  sued  for  and  oc- 
cupied and  claimed  by  the  said  defendants 
as  herein  described,  subject  to  said  debt  at 
$1  per  acre  and  all  interest  on  all  of  said 
land,  and  that  the  vendor's  lien  for  the  pay- 
ment of  said  land  at  the  rate  of  $1  per  acre, 
«qaal  to  two-fifths  Interest  at  $2.60  per  acre, 
is  hereby  fixed,  established,  and  foreclosed 
against  the  said  defendants  to  the  amount 
and  extent  as  follows' — naming  the  amount 
iigainst  each  one,  including  'A.  A.  Locklar, 
210  acres  as  described  in  this  decree  for 
^10;  T.  M.  Moffett,  200  acres  as  described 
In  this  decree  for  $200.' 

"Tbe  decree  then  provides  for  the  payment 
of  tbe  several  sums  and  Interest  on  the  in- 
stallments and  at  the  dates  as  previously 
stated  and  directing,  in  the  event  of  default 
1>y  any  one  of  the  defendants,  that  order  of 
sale  issue  for  the  sale  of  such  part  for  the 
satisfaction  of  the  Judgment  against  him, 
and  directing  the  sheriff  to  place  the  pur- 
chaser at  such  sale  In  possession.  Adjudged 
costs  against  defendants.  Appellant  Lump- 
kin claims  title  to  the  land,  the  three-fifths 
involved  in  this  appeal,  through  the  sales 
made  under  the  agreed  foreclosure  provided 
for  in  said  decree.  Subsequently  appellees, 
who  bad  acquired  the  vendor's  superior  title 
1^  inheritance  and  were  the  owners  of  the 
notes  by  transfer  from  the  J.  B.  Watkins 
Land  &  Mortgage  Company,  brought  suit  on 
tbe  respective  notes  against  Moffett  and 
'Lodclar,  as  stated  in  appellants'  statement 


of  the  case,  and  subsequent  proceedings  were 
bad  in  the  matter,  as  stated  by  appellants." 

Lumpkin,  Merrill  &  Lumpkin  and  6.  P. 
Robertson,  for  appellants.  K.  B.  Craig,  for 
appellees. 

KEY,  C.  J.  (after  stating  the  facts  as 
above).  In  substance  and  generally  speak- 
ing, appellants'  brief  urges  but  two  grounds 
for  reversal,  which  are;  First,  that  the  plain- 
tiffs failed  to  show  title  to  any  of  the  land 
and  failed  to  show  common  source  of  title; 
and,  second,  that  appellant  Lumpkin  showed 
title  by  limitation.  It  is  true  that  the  plain- 
tiffs did  not  show  a  chain  of  title  from  the 
government  to  themselves,  but  we  are  of 
opinion  that  they  proved  that  they  and  the 
defendants  were  claiming  title  under  a  com- 
mon source.  They  claimed  title  as  the  chil- 
dren and  heirs  of  A.  A.  and  J.  W.  Story,  and 
they  showed  that  the  defendants  were  claim- 
ing under  the  Storys,  because  their  vendors 
Moffett  and  Locklar  held  under  deeds  from 
the  Storys;  and  the  plaintiffs'  title  was  su- 
perior to  the  title  conveyed  by  the  Storys 
to  Moffett  and  Locklar  by  deeds  retaining 
a  vendor's  lien  for  purchase  money  which 
bad  not  been  paid.  When  the  defendants 
pleaded  limitation  against  the  purchase-mon- 
ey notes,  the  plaintiffs  had  the  right  to 
change  their  cause  of  action,  rescind  the 
contract  of  sale,  and  recover  the  land. 
White  V.  Cole,  87  Tex.  500.  29  S.  W.  759.  It 
Is  true  that  tbe  decree  rendered  in  the  suit 
brought  by  the  heirs  of  Timothy  R.  Hawk- 
Ins,  the  original  grantee  of  the  land,  against 
Moffett  and  Locklar  and  others,  recites  and 
establishes  the  fact  that  Moffett  and  Locklar 
had  title  to  a  three-fifths  undivided  interest 
in  the  respective  tracts  claimed  by  each  by 
and  under  their  pleas  of  five  and  ten  years' 
limitation.  But  it  was  not  made  to  appear 
that  the  titles  thus  held  were  not  derived 
frons  the  Storys  and  conveyed  by  the  deeds 
from  the  latter.  In  fact,  the  decree  referred 
to  recites  the  fact  "that  the  defendants  and 
each  of  them,  and  those  under  whom  they 
and  each  of  them  severally  claim,  have  title 
to  an  equal  undivided  interest  of  three-fifths 
of  tbe  respective  tracts  claimed  by  each  of 
the  defendants,"  etc.  Moffett  and  Locklar 
were  two  of  the  defendants  therein  referred 
to.  They  held  under  deeds  from  the  Storys, 
and,  in  the  absence  of  any  testimony  tending 
to  show  that  they  had  bought  from  or  were 
then  holding  under  some  other  person,  we 
think  the  decree  referred  to  must  be  con- 
strued as  reciting  the  fact  that  the  title  by 
limitation  referred  to  was  either  acquired  by 
the  Storys  before  they  sold  to  Moffett  and 
Locklar,  or  was  based  upon  the  connected  ad- 
verse holding  of  the  Storys  and  Moffett  and 
Locklar.  Hence  we  conclude  that  it  does  not 
appear  that  Moffett  and  Locklar  had  or  as- 
serted title  to  any  of  the  land  derived  from 
a  source  separate  and  distinct  from  their 
claim  under  the  Storys;  and,  this  being  tbe 
case,  we  hold  that  it  was  shown  that  both 
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parties  were  claiming  under  a  common 
source  of  title. 

It  Is  not  necessary  for  us  to  determine 
whether  or  not  the  decree  rendered  in  the 
former  suit  was  binding  upon  the  plaintiffs 
in  this  suit  They  have  seen  proper  to  abide 
by  that  decree,  and  have  recovered  In  this 
suit  only  the  amount  of  land  that  was 
awarded  to  Moflett  and  Loclilar  by  that  de- 
cree. Nor  Is  It  material  that  appellant 
liUmpkin  had  acquired  the  interest  of  James 
R.  McMahon  and  his  attorneys  in  the  de- 
cree referred  to.  He  did  not  thereby  acquire 
any  interest  in  the  three-fifths  of  the  land 
that  was  awarded  to  Moffett  and  Locklar. 

Having  held  that  the  proof  shows  that 
plaintiff  and  the  defendant  Lnmpkln  were 
claiming  under  common  source  of  title,  It 
follows  that  limitation  was  not  available  as 
a  defense.  Moffett  and  Locklar  having  ac- 
cepted deeds  from  the  Storys,  their  posses- 
sion and  that  of  Lumpkin,  thetr  vendee,  was 
not  adverse  to  the  Storys  and  those  succeed- 
ing to  their  rights,  until  Moffett  and  Locklar, 
or  their  vendees,  repudiated  the  Story  title, 
which,  It  seems,  was  not  done  until  they 
pleaded  limitation  to  the  suit  brought  upon 
the  purchase-money  notes. 

No  error  has  been  shown,  and  the  Judg- 
ment Is  affirmed. 


TATLOR  et  al.  v.   SHBLTON.t 

(Court  of  CSvil   Appeals  of  Texas.     Dea  18i 

1910.    On  Rehearing,  Jan,  19,  1911.) 

1.  USUBT  (S   138*)  —  "USXJBIOTJS  INTEBMT"  — 

Reco  VEST— Amount. 

The  "nsurions  interest,"  which,  under  Rev. 
St.  1895.  art.  3106,  as  amended  by  Acts  1907, 
c.  143,  is  recoverable  by  the  person  paying  it 
from  the  person  receiving  or  collecting  it,  to 
twice  the  amount  so  received  or  collected, 
means  the  whole  amount  of  the  interest  receiv- 
ed, and  not  the  excess  above  what  might  law- 
fully have  been  received.  ^ 

[Ed.  Note. — For  other  cases,  see  Usury,  Gent 
Dig.  g  424;    Dec.   Dig.  {  138.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  a  p.  7245.] 

2.  tJeuBT  (S  142*)— Action  fob  Penalties— 
Pbinoipal  Unpaid. 

Where  usurious  interest  is  charged  and  ac- 
tually paid  and  received,  and  the  payment  is 
intentionally  appropriated  by  the  parties  to  the 
discharge  of  the  usurioas  interest,  the  right  to 
the  penalty  of  twice  the  amount  of  interest  paid, 
given  by  Rev.  St  1895,  art  3106,  as  amended 
by  Acts  1907,  c.  143,  attaches  at  once,  though 
the  principal  has  not  been  paid. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  i  430 ;   Dec.  Dig.  {  142.*] 

3.  Evidence  (J  43*)— JnoiciAi,  NoncB-Jura- 

OIAL   PbOCEEDINOS — RSOOBDS. 

The  court  cannot  take  judldai  notice  of 
the  record  in  another  case,  and  it  cannot  be 
considered  without  formal  introduction  in  evi- 
dence. 

[Ed.   Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  Sg  62-65;    Dec.  Dig.  g  43.»] 

4.  UsuBT  (S  146*)— Effect  of  Usubt. 

Under  the  statute  the  taint  of  usurv  for- 
feits any  furtlier  interest,  and  thereafter  leaves 


the  principal  as  what  is  actually  owing  to  tlw 
creditor. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  g  437 ;    Dec.  Dig.  g  146.*] 

5.  UsuBT  (g  lOO*)— DsuBT  AS  Defense— Ap- 
PUOATiONs  OF  Payment  of  Ububt— Appu- 
CATioN  FOB  Reduction  of  Pbiitcipau 

Where  usury  is  pleaded  aa  a  d^ense,  and 
the  court  is  asked  to  credit  the  nsurions  sums 
on  the  principal,  it  may  so  apply  them,  bat  a 
party  having  a  defense  of  usury  may  waive  my 
credit  on  the  principal  and  seek  an  abatement 
of  further  interest  in  which  case  the  conrt  is 
not  warranted  in  making  applications  on  the 
principal. 

[EJd.  Note.— For  other  cases,  see  Usury,  Dec. 
Dig.  f  100.*] 

6.  UsuBT  (S  141*)— Actions  fob  Pknaities- 
Persons  Liable. 

Defendant  made  a  loan  of  $5,500  to  the 
plaintiffs  taking  their  note  secured  by  deed  of 
trust  of  lands,  and  for  one  year  and  eight 
months  collected  Interest  at  12  per  cent,  per 
annum,  amounting  to  $1,100,  and  at  matarity 
the  land  covered  by  the  deed  of  trust  was  sold, 
and  a  credit  of  $3,300  applied  on  the  note  whicli 
was  then  assigned  without  recourse.  In  a  suit 
on  the  note  by  the  assignee,  the  plaintiffs  plead- 
ed specially  that  the  assignee  ought  not  to  re- 
cover interest  and  did  not  ask  a  credit  of  usnri- 
ons  interest  on  the  principal,  but  the  assignee 
offered  a  credit  oh  the  principal  debt  of  the 
amount  of  usurious  Interest  and  j'udgment  was 
80  entered.  At  alwut  the  same  tuie  the  plain- 
tiffs sued  under  Rev.  fit  1S95,  art  3106,  as 
amended  by  Acts  l907,  C  143,  to  recover  from 
the  defendant  double  the  usurious  interest  re- 
ceived by  him.  Held  that  notwithstanding  the 
judgment,  the  assignee's  act  in  allowing  the 
credit  on  the  principal  was  a  voluntanr  credit, 
of  which  the  defendant  who  had  no  title  to  the 
note  and  who  was  not  a  party  to  the  assignee's 
action  thereon,  could  take  no  benefit,  so  that  be 
was  liable  for  the  statutory  penalty. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  g  427;   Dec.  Dig.  |  141.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty; P.  A.  Tomer,  Judge. 

Action  by  Mary  J.  Taylor  and  others 
against  Thomas  F.  Shelton.  Judgment  for 
defendant  and  plaintiffs  appeal.    Reversed. 

The  suit  is  to  recover  double  the  amount 
of  $1,100  usurious  interest  paid  on  money 
loaned  tn  the  sum  of  $5,500.  Appellee  an- 
swered by  general  denial  and  In  bar  of  recov- 
ery that  appellants  had  not  paid,  or  caused 
to  be  paid,  the  principal  of  the  debt  The 
trial  was  to  the  court,  and  Judgment  was 
rendered  in  favor  of  the  defendant  la  the 
suit.  The  following  are  the  findings  of  fact 
and  concluBlons  of  law  made  by  the  trial 
court; 

"(1)  I  find  that  heretofore  on  or  about  the 
11th  day  of  April,  1907,  the  defendant,  Thom- 
as F.  Shelton,  loaned  to  the  plaintiffs,  Mary 
J.  Taylor,  J.  W.  Rea,  and  his  wife,  Mrs. 
Dora  Rea,  the  sum  of  $6,500,  and  to  secure 
the  payment  of  said  loan  the  plaintiffs  exe. 
cuted  and  delivered  their  Joint  promissory 
note,  payable  to  the  order  of  the  said  Thom- 
as F.  Shelton,  on  the  1st  day  of  January, 
1908;  said  note  upon  Its  face  providing  for 
the  payment  of  interest  after  maturity  at  the 
rate  of  10  per  cent  per  annum,  and.  to  se- 
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rare  the  paTment  of  the  said  note  the  plain- 
tiffs made,  executed,  and  delivered  to  J.  L. 
Penix,  as  trustee,  for  the  benefit  of  the  said 
Thomas  F.  Sbelton,  the  defendant,  a  deed 
of  tmst  npon  certain  lands  located  In  Bowie 
connty,  Tex.,  and  In  Ward  county,  Tex.,  such 
land  being  the  property  of  the  plalntUfs. 

"(3)  I  find  at  the  time  said  loan  was  made, 
to  wit,  on  or  about  the  11th  day  of  April, 
190T,  the  plaintiffs  paid  to  the  said  Thomas 
F.  Shelton  Interest  on  said  loan.  In  advance, 
at  the  rate  of  12  per  cent  per  annum — that 
is  to  say,  the  sum  of  ?440 — as  Interest  npon 
said  note  until  maturity,  and  I  further  find 
that  when  said  note  became  due,  to  wit,  on 
the  11th  day  of  January,  1906,  the  said 
Thomas  F.  Shelton  agreed  to  extend  its  pay- 
ment for  one  year,  In  consideration  that  the 
plaintiffs  should  pay  him  Interest  thereon 
at  the  rate  of  12  per  cent,  per  annum  for 
that  year,  which  they  did,  paying  him  the 
mm  of  $660,  as  interest  I  find  that  the  In- 
terest paid  on  the  dates  aforesaid  upon  said 
loan  amounts  In  the  aggregate  to  $1,100,  and 
was  Interest  paid  at  the  rate  of  12  per  cent 
per  annum,  and  was  nsurlons  under  the  laws 
of  the  state  of  Texas. 

"(3)  I  further  find  that  at  the  maturity  of 
said  note — that  Is  to  say,  at  the  end  of  the 
period  of  extension  thereon  allowed,  to  wit, 
on  the  11th  day  of  January,  1900— the  plain- 
tiffs failed  to  pay  the  same,  and  that  J.  ti. 
Penlx,  trustee  named  In  said  deed  of  trust, 
larlng  refused  to  act  the  said  Thomas  F. 
Shelton,  as  he  was  authorized  to  do  by  the 
terms  of  said  deed  of  trust  duly  and  regular- 
ly appointed  W.  S.  Thomas  substitute  trustee 
in  place  and  Instead  of  the  said  J.  L.  Penlx, 
investing  the  said  W.  S.  Thomas,  as  he  was 
aathorlzed  to  do  by  the  terms  of  the  deed  of 
tmrt,  with  all  the  powers  therein  granted 
to  the  said  J.  Ii.  Feniz,  and  that  thereafter, 
on  the  first  Tuesday  In  June,  1909,  the  said 
W.  S.  Thomas,  after  having  duly  and  legal- 
ly advertised  said  lands  for  sale,  sold  the 
same  at  pnblic  vendue  at  the  courthouse 
door  In  Boston,  Bowie  county,  Tex.,  and  at 
said  sale  the  land  in  Bowie  county  brought 
$2,000,  and  the  land  situated  In  Ward  coun- 
ty, Tex.,  brought  $1,300,  the  same  being  pur- 
chased by  the  said  Thomas  F.  Shelton,  said 
land  selling  for  the  aggregate  price  of  $3,300, 
which  was  credited  upon  the  note. 

"(4)  I  further  find  that  the  plaintiffs  have 
made  no  payment  upon  the  note  thus  given 
by  them  other  than  the  interest  as  above 
(oimd,  and  the  amount  which  was  derived 
from  the  sale  of  the  land  securing  the  pay- 
moit  of  the  said  note  I  further  find  that 
after  the  sale  of  land  under  the  deed  of  trust 
aforesaid,  that  Thomas  F.  Shelton  transfer- 
red the  said  note  of  the  plaintiffs  to  T.  H. 
Leeves,  and  I  further  take  Judicial  notice 
of  the  fact  that  at  this  term  of  this  6>urt 
there  Is  i)endlng  and  has  been  submitted  to 
me  for  decision  along  with  this  cause  and 
npon  the  same  facts  a  suit  in  which  T.  H. 
Leeres  la  the  plaintiff  and  Mary  3.  Taylor, 


J.  W.  Rea,  and  Dora  Rea  are  defendants,  In 
which  suit  T.  H.  Leeves  sues  to  recover  the 
balance  due  upon  the  note  aforesaid  and  In 
which  suit  the  defendants  have  pleaded  usury, 
and  I  further  take  Judicial  notice  of  the 
fact  that  in  that  suit  all  sums  paid  as  in- 
terest as  aforesaid  by  the  plaintiffs  herein, 
have  by  the  plaintiff  T.  H.  Leeves  been  allow- 
ed as  a  credit  upon  the  said  note,  and  I  have 
rendered  Judgment  In  that  suit  at  the  re- 
quest of  the  attorneys  for  T.  H.  Leeves,  al- 
lowing the  defendants  therein,  and  plaintiffs 
here,  credit  upon  the  principal  remaining  due 
upon  said  note  for  the  entire  amount  of  the 
Interest  paid  by  them  to  the  said  Thomas  F. 
Shelton  upon  said  note,  to  wit  the  sum  of 
$1,100." 

"Conclusions  of  Law. 

"Therefore  I  conclude,  as  a  matter  of  law. 
Inasmuch  as  the  plaintiffs  herein  have  not 
paid  the  principal  of  the  note  upon  which 
they  paid  usurious  interest,  and  that  no 
Judgment  has  been  rendered  against  them 
npon  the  principal  of  said  note  for  any  sum 
except  the  remaining  amount  of  principal  of 
said  note,  after  deducting  therefrom  the  sum 
of  $1,100  paid  thereon  as  interest  and  the 
entire  proceeds  of  the  sale  of  the  lands  pledg- 
ed as  security  therefor,  that  they  are  not 
entitled  to  recover  the  penalty  sued  for  in 
this  action,  and  therefore  render  Judgment 
in  favor  of  the  defendant  Thomas  F.  Shel- 
ton." 

Chas.  S.  Todd  and  J.  A.  Hurley,  for  ap- 
pellants. Bart,  Mahafley  &  Thomas,  for  ap- 
pellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  appellants,  for  error,  contend  that  the 
court  erred  in  denying  them  a  recovery  for 
double  the  amount  of  the  ustirlous  interest 
found  to  have  been  paid  as  usurious  interest 
upon  the  ground  that  the  right  to  the  pen- 
alty could  not  legally  attach  and  exist  un- 
til the  entire  principal  of  the  debt  upon 
which  they  paid  usurious  interest  was  paid. 
As  seen,  the  court  concluded,  as  a  matter  of 
law,  that  the  right  to  the  penalty  did  not 
exist  until  the  entire  debt  was  paid,  and 
denied  the  recovery  for  that  reason.  The 
court  made  the  finding,  "I  find  at  the  time 
said  loan  was  made,  to  wit,  on  or  about 
the  11th  day  of  April,  1907,  the  plalnUffs 
paid  to  the  said  Thomas  F.  Shelton  Interest 
on  said  loan,  in  advance,  at  the  rate  of  12 
per  cent  per  annum — that  is  to  say,  the  sum 
of  $440 — as  Interest  npon  said  note  until 
maturity ;  and  I  further  find  that  when  said 
note  became  due,  to  wit  on  the  11th  day 
of  January,  1908,  the  said  Thomas  F.  Shel- 
ton agreed  to  extend  its  payment  for  one 
year,  in  consideration  that  the  plaintiffs 
should  pay  him  Interest  thereon  at  the  rate 
of  12  per  cent  per  annum  for  that  year, 
which  they  did,  paying  him  the  sum  of  $660 
as  interest  I  find  that  the  Interest  paid  on 
the  dates  aforesaid  upon  said  loan  amounts 
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in  fbe  aggregate  to  $1400,  and  was  Interest 
paid  at  the  rate  of  12  per  cent,  per  annum, 
and  was  usurious  under  tbe  laws  of  the 
state  of  Texas."  By  reference  to  the  record 
it  fully  appears  that  the  finding  of  the  court 
Is  founded  on  testimony  that  is  without 
conflict  It  must  be  taken,  therefore,  as 
proven  conclusively  in  the  case  that  appellee 
actually  received,  and  appropriated,  and  In- 
tended to  appropriate,  each  of  the  payments 
made  In  discharge  of  the  usurious  interest, 
and  that  appellants  agreed  and  intended  that 
the  several  payments  so  made  should  be  ap- 
plied and  appropriated  at  the  time  of  each 
payment  to  the  discharge  of  the  usurious 
interest  charged  and  exacted  by  appellee. 
Tbe  "usurious  interest"  of  the  statute  means 
the  whole  amount  of  the  interest  received, 
and  not  tbe  excess  above  what  might  law- 
fully have  been  received.  Smith  v.  Obllton, 
90  Tex.  447,  39  S.  W.  287 ;  Baum  v.  Daniels, 
118  S.  W.  754.  The  facts  being  clear  that 
usurious  Interest  was  charged  and  actually 
paid  and  received,  and  intentionally  appro- 
priated toy  the  parties  at  the  time  of  each 
payment  In  the  discharge  of  the  usurious 
Interest,  the  right,  we  think,  to  the  penalty 
attached,  and  was  recoverable  under  the 
statute  of  this  state,  though  the  principal 
sum  lent  has  not  been  paid.  Article  3106, 
Rev.  St.  1895,  as  amended  by  Acts  1907,  p. 
277;  Stout  v.  Bank,  69  Tex.  384,  8  S.  W. 
808;  Rosettl  v.  Lozano,  96  Tex.  57,  70  S.  W. 
204.  The  case  of  Stout  t.  Bank,  supra.  It  is 
true,  was  to  recover  the  penalty  under  tbe 
federal  statute,  but  In  Smith  v.  Chilton, 
supra,  our  Supreme  Court  remarked  that  the 
statute  of  this  state  In  respect  to  the  penalty 
was  substantially  the  same  as  the  federal 
act.  And  the  rule  laid  down  in  the  Stout 
Case  was  followed  in  the  Rosetti  Case,  supra, 
when  by  cross-action  the  penalty  was  allowed 
as  a  debt.  There  tbe  recovery  was  allowed 
as  a  debt  before  tbe  principal  debt  was  ac- 
tually paid.  In  the  case  of  Building  Co.  t. 
Pelghtal,  28  Tex.  Civ.  App.  575,  07  S.  W.  524, 
It  was  decided  that  a  recovery  could  not  be 
had  until  the  principal  sum  due  was  paid, 
and  the  case  of  Association  v.  Blering,  86 
Tex.  476,  25  S.  W.  622,  26  S.  W.  89,  was 
cited  as  authority.  But  In  the  Rosettl  Case, 
supra,  the  Supreme  Court  said,  speaking 
to  tbe  rule  laid  down  in  the  Stout  Case, 
supra,  "nothing  contrary  to  this  was  held" 
in  Loan  Association  v.  Bierlng.  The  con- 
tract and  transactions  In  that  case  took  place 
before  tbe  act  of  1892  giving  the  penalty  In 
question  was  enacted,  and  consequently  in- 
volved no  such  question  as  the  one  before 
us."  But  by  the  further  findings  of  the  court 
It  appears  that  appellee,  after  the  sale  of 
the  land  under  the  deed  of  tmst  and  after 
crediting  the  proceeds  of  the  sale  on  tbe 
note,  transferred  tbe  note  to  T.  H.  Leeres, 
and  that  Leeves  brought  suit  on  the  note 
against  appellants  to  recover  the  balance  due 
upon  tbe  note,  and  that  In  that  suit  appel- 
lants Interposed  the  plea  of  usury,  and  that 


on  that  plea  of  nsnry  Leeves  offered  to  al- 
low a  credit  on  the  principal  debt  of  the 
amount  of  tbe  usurious  interest,  and  tbe 
court  awarded  Judgment  for  Leeves  for  the 
balance  after  crediting  the  entire  amount  of 
the  usurious  interest  paid  on  the  principal 
of  the  debt  sued  for  by  Leeves.  Tbe  effect 
of  this  proceeding  upon  the  right  of  appel- 
lants to  collect  the  penalty  against  appellee 
must  be  considered.  In  this  connection  It  la 
stated  that  the  court  uses  the  words  "Ju- 
dicial notice"  in  the  findings,  but  by  refer- 
ence to  the  record  it  appears  tliat  there  was 
evidence  as  to  all  the  matters  stated  except 
"and  upon  tbe  same  facts."  Tbe  court  states 
as  a  fact  that  be  had  rendered  Judgment 
In  that  suit  for  Leeves,  allowing  a  credit 
of  the  usurious  interest  on  the  balance  due. 
This  is  taken  as  testimony  and  of  a  fact 
found  by  the  court's  using  himself  as  a  wit- 
ness to  the  fact  As  the  proceedings  In  that 
suit  are  in  the  record  by  formal  Introduction 
in  evidence  and  by  proof  we  consider  the 
facts,  and  we  do  not  consider  the  part  the 
court  took  Judicial  notice  of.  And  we  here 
make  it  plain  that  the  court  cannot  take 
Judicial  notice  of  the  record  in  another  case, 
and  It  could  not  be  considered  without  formal 
Introduction  in  evidence.  The  People  t.  De 
La  Guerra,  24  Cal.  73.  Referring  to  the 
statement  of  facts  it  conclusively  appears 
that  appellee  transferred  the  note  to  Leeres 
"without  recourse  on  me."  The  note  was 
at  the  time  credited  with  the  proceeds  of  tbe 
sale  of  the  land,  which  was  $3300.  Thus 
title  to  the  unpaid  balance  of  the  debt  pass- 
ed absolutely  to  Leeves  without  recourse  on 
appellee.  By  the  record  It  appears  that 
Leeves  brought  suit  for  his  debt  thus  ac- 
quired. And  It  also  appears  by  the  record 
that  appellants  sued  appellee  for  the  penalty 
In  question.  Tbe  two  suits  seem  to  have 
been  filed  about  tbe  same  time,  as  their  file 
numbers  show.  At  any  rate,  tbe  appellants* 
suit  was  filed  on  January  9,  1909,  and  their 
amended  answer  In  the  Leeves  suit  was  filed 
on  January  25,  1910.  Appellants  made  an- 
swer to  the  Leeves  suit  on  the  balance  of 
tbe  debt,  as  follows:  "And  for  special  an- 
swer In  this  behalf  the  defendants  say  that 
tbe  note  sued  on  by  the  plaintiff  herein  was, 
and  is,  usurious  for  that  Thomas  F.  Shelton, 
to  whom  the  defendants  executed  and  deliv- 
ered the  said  note,  and  from  whom  the  plain- 
tiff T.  H.  Leeves  acquired  the  same,  long 
after  maturity  thereof,  unlawfully  and 
wrongfully  charged  and  received  from  the 
defendants  Interest  at  the  rate  of  12  per 
cent,  per  annum  for  the  loan  of  $5,600,  and 
charged,  exacted,  and  received  from  the  de- 
fendants the  sum  of  $1,100  as  Interest  upon 
said  note  for  a  period  of  one  year  and  eight 
months,  to  wit,  from  the  1st  day  of  May,  1907, 
to  the  1st  day  of  Januar}-,  1909,  being  $183.- 
34  in  excess  of  the  highest  rate  of  interest 
allowed  to  be  charged  and  received  under 
the  laws  of  Texas ;  whereby  the  defendants 
say  that  the  said  T.  F.  Shelton,  and  'the 
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plaintiff,  bis  assignee  of  said  note  after  ma- 
turity tbereof,  forfeited  and  lost  all  right  to 
aiiT  interest  on  the  same.    Wherefore  defend- 
ants say  that  plaintiff  ought  not  to  recover 
anything  as  Interest  on  the  note  sued  on." 
Tbe  answer,  as  seen,  was  simply  a  plea  in 
bar  of  the  right  of  Leeves  to  collect  any 
interest;    and  the  plea.  If  usury  be  estab- 
lished, could  merely  have  the  effect  to  limit 
a  recoTery  by  Leeves,  who  was  a  purchaser 
after  maturity,  to  the  balance  of  the  prin- 
cipal of  the  debt  due  without  any  interest 
The  taint  of  usury  forfeits  any  further  in- 
terest under  the  statute,  and  leaves  there- 
after tbe  principal  of  the  debt  as  what  is 
really  due  and  owing  tbe  owner  of  the  note. 
Appdlants   could  not   be   required  to   pay 
more  to  Leeves  than  the  principal  sum  owing 
Urn.    Spann  t.  Stems,  18  Tex.  656;   Moseley 
T.  Smith,  21  Tex.  441;   Sheffield  t.  Gordon, 
34  Tex.    631;     Gilder   ▼.    Heame,   79    Tex. 
120.  14  a.  W.  1031.    Tbe  plea  urged  In  that 
case,  therefore,   being  solely  that  "plaintiff 
ODght  not  recover  anything  as  Interest'on  tbe 
note  sued  on,"  there  could  be  presented  no 
qnestlon  of,  or  any  basis  for,  allowing  tbe 
recovery  of  the  usurious  Interest  paid  and  Its 
application  to  payment  of  the  principal  of 
the  debt  as  a  set-off.    There  are  cases  where 
tbe  pleadings  asked  that  the  usurious  sums 
paid  be  credited  on  the  principal  and  the 
court  granted  such  relief,  and  applied  tbe 
payments,  thou^  made  as  interest,  to  the 
principal  sum.    But  in  the  absence  of  such 
pleading,  as  here,  the  court  is  not  warranted 
in    granting    that    particular    relief.      Here 
appellants  were  willing  to  allow  Judgment  to 
Leeves  for  the  balance  of  the  note  sued  for, 
and  made  no  objection  thereto,  and  only  ask- 
ed the  court  that  tb^  be  not  required  to 
pay  any  "Interest  on  the  note  sued  on."    It 
Is  permitted  by  law  for  them  to  waive,  if 
they  so  desire,  any  credit  on  the  principal, 
and  to  rely  on  not  paying  any  more  Interest 
on  the  debt    Construing  tbe  plea  in  that 
case,  as  we  do,   as   seeking  an  abatement 
merely   In  the  payment  of  any  interest  to 
Leeves,  and  no  more  the  cases  referred  to 
as   allowing   credits    to    the    principal    for 
nsnrlous  interest  paid,  on  pleadings  seeking 
that  relief,  would  have  no  application  here. 
It  appears,  then,  that  appellants'  cause  of 
action  against  appellee  for  the  penalty  was 
complete  before  he  transferred  the  note  to 
Leeves,  and  that  they  had  sued  for  tbe  pen- 
alty before  the  trial  of  the  Leeves  suit    And 
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it  appears  that  Leeres  voluntarily  allowed  a 
credit  in  his  suit  on  the  debt  sued  for,  to 
appellants,  of  the  amount  of  the  usurious 
Interest  previously  paid  by  appellants  to  ap- 
pellee. Could  appellee  take  any  benefit  from 
tbe  act  of  Leeves  in  allowing  a  credit  on 
the  principal  of  the  note,  as  against  the  suit 
by  appellants  for  tbe  penalty  in  question? 
Appellee  bad  parted  with  the  title  to  the 
debt  without  recourse,  and  was  not  a  party, 
nor  a  necessary  or  proper  party,  to  tbe 
Leeves  suit.  While  LeeveSibeini;  a  purchas- 
er after  maturity,  could  not  recover  any 
Interest  on  his  debt  as  against  the  plea  in 
tbe  case,  he  would  not  be  responsible  for 
appellee's  wrongful  act  In  taking  and  appro- 
priating usury.  And  it  was  proper  In  that 
case,  as  stated,  to  render  Judgment  only  for 
the  principal  due.  We  think  the  question 
must  be  answered  that  appellee  could  not  be 
relieved  of  liability  for  the  penalty  by  the 
subsequent  voluntary  act  of  Leeves  in  al- 
lowing the  credit,  which  was  a  gratuity  on 
Leeves'  part,  nor  would  tbe  Judgment  in  tbe 
Leeves  suit  be  conclusive  against  a  recovery 
by  appellants  of  the  penalty  against  appellee. 
It  being  conclusively  shown  that  appel- 
lants are  entitled  to  recover  the  penalty 
sued  for,  the  judgment  we  think,  musl  be 
reversed  and  here  rendered  for  appellants 
with  all  costs,  and  it  is  accordingly  so  or- 
dered. 

On  Rehearing. 

Tbe  Acts  of  1007,  c.  143,  amending  article 
3106,  Rev.  St  1895,  was  approved  AprU  18, 
1907,  and  took  effect  90  days  after  adjourn- 
ment of  the  Legislature;  therefore  it  was  not 
in  effect  April  11,  1907,  tbe  time  appellant 
paid  tbe  first  Item  of  usurious  interest  in 
question.  Under  tbe  former  article  in  force 
April  11,  1907,  the  right  to  recover  the  pen- 
alty, as  distinguished  from  a  recovery  merely 
of  usurious  Interest  paid,  was  limited  to  us- 
ury under  a  written  contract  The  undisputed 
evidence  shows  that  the  first  amount  of  $440 
Interest  In  question  was  paid  under  an  oral 
agreement  between  the  parties,  and  hence 
that  item  should  not  here  be  allowed,  and  it 
was  error  to  render  judgment  for  that 
amount.  To  this  extent  the  former  opinion, 
and  tbe  Judgment  of  this  court  are  modified. 

We  adhere  to  the  ruling  In  Baum  v.  Dan- 
iels, supra. 

The  motion,  except  in  tbe  respect  above,  is 
overruled. 
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LOniSTILIiB  &  N.  R.  CO.  t.  BBASLET  & 

BEASLET. 
(Supreme  Court  of  Teunessee.     Feb.  1,  1911.) 

JuDouENT  (g  289*)— Reb  Judicata— Axbebt 
•  OF  Judgment— ESftect. 

The  proceeding  in  an  action  in  which  judg- 
ment for  plaintiff  is  arrested  for  a  defect  of 
■ubetance  In  the  statement  of  the  cause  of  ac- 
tion in  the  warrant  is  not  a  bar  to  another 
action;  Shannon's  Code,  {  4446,  providing,  if 
the  judgjnent  for  piaintiCC  is  arrested,  he  may 
commence  a  new  action,  contemplating  a  case 
where  the  arrest  is  for  matter  of  substance, 
because  section  4-^85  abolishes  motions  in  ar- 
rest of  judgment  for  matters  of  form. 

[E>d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig;  {  500;   Dec.  Dig.  i  269.*] 

Certiorari  to  Circuit  Court,  Trousdale 
County;  J.  M.  Gardenhlre,  Judge. 

Action  by  Beasley  &  Be&sley  against  the 
LoulsTllle  &  NashTlUe  Railroad  Company. 
Judgment  for  plaintiffs  was  affirmed  by  the 
Court  of  CItU  Appeals,  and  defendant  peti- 
tions for  certiorari.    Refused. 

Ed.  T.  Seay,  for  plaintiffs.  J.  B.  Foustand 
Baskervllle  &  Collier,  for  defendant 

NEIL,  J.  Plaintiffs  below,  Beasley  & 
Beasley,  brought  an  action  against  tbe  rail- 
road company  In  1908  before  a  Justice  of  the 
peace  for  injury  inflicted  upon  certain  cattle 
In  course  of  shipment  There  was  a  Judg- 
ment before  the  justice  for  fiU.OT,  and  an 
appeal  prayed  and  prosecuted  to  the  circuit 
court  of  Trousdale  county.  There  the  case 
was  tried  before  the  court  and  jury,  and  re- 
sulted in  a  verdict  in  favor  of  the  plaintiffs. 
A  motion  In  arrest  of  judgment  was  then 
made  for  a  defect  of  substance  in  the  state- 
taeat  of  the  cause  of  action  in  the  warrant 
sued  out  before  tbe  Justice  of  the  peace  (Rail- 
way Co.  V.  Flood,  122  Tenn.  56, 113  S.  W.  384), 
and  sustained,  and  the  suit  dismissed.  In 
1009  a  second  action  was  brought  before  a 
justice  of  the  peace  of  the  same  county  on 
the  same  cause  of  action,  and  a  judgment  ren- 
dered as  before,  and  an  appeal  to  the  same 
circuit  court  In  that  court  the  defendant  In- 
terposed a  plea  of  res  adjudlcata,  based  on 
tbe  former  proceeding.  The  plea  was  over- 
ruled, and  It  was  then  agreed  by  the  parties 
that  the  plaintiff  was  entitled  to  a  Judgment 
on  the  merits  of  the  controversy,  unless  the 
plea  of  res  adjudlcata  could  be  lawfully  held 
effective  on  the  facts  just  presented.  A 
judgment  was  then  entered  In  favor  of  the 
plaintiffs,  and  an  appeal  prayed  to  the  Court 
of  Civil  Appeals.  In  that  court  the  action 
of  the  circuit  Judge  was  affirmed,  and  a  peti* 
tlon  for  certiorari  was  then  filed  in  this 
court,  presenting  the  same  question  here. 

We  are  of  the  opinion  that  the  Court  of 
Civil  Appeals  reached  the  correct  conclusion. 
"Alter  the  arrest  of  judgment  a  new  action 
may  be  brought,  and  the  proceeding  In  the 
action  wherein  the  judgment  was  arrested 


cannot  be  pleaded  either  in  bar  or  in  abate- 
ment." Am.  &  Eng.  Enc.  of  L.  &  Pr.  vol.  5, 
p.  657.  In  addition  to  the  foregoing,  the 
point  is  covered  by  our  statute,  which  reads: 
"If  the  action  is  commenced  within  the  time 
limited,  but  the  judgment  or  decree  is  ren- 
dered against  tbe  plaintiff  upon  any  ground 
not  concluding  his  right  of  action,  or  where 
tbe  Judgment  q/e  decree  is  rendered  In  favor 
of  the  plaintiff,  and  is  arrested,  or  rev»sed 
on  appeal,  the  plaintiff,  or  his  representa- 
tives and  privies,  as  the  case  may  be,  may, 
from  time  to  time,  commence  a  new  action 
within  one  year  after  the  reversal  or  arrest" 
Shannon's  Code,  |  4446. 

Of  course,  this  section  was  primarily  in- 
tended to  prevent  the  running  of  the  statute 
of  limitations  in  the  cases  mentioned,  but  It 
necessarily  implies  the  existence  of  a  cause 
of  action  otherwise  valid.  This  section, 
moreover,  contemplates  a  case  wherein  a  mo- 
tion In  arrest  of  judgment  was  granted  for 
matter  of  substance,  because  under  section 
4585  of  the  same  Code  motions  in  arrest  of 
judgment  for  matters  of  form  in  civil  suits 
are  abolished. 

It  results  that  the  petition  for  certiorari 
must  be  refused. 


MITCHELL  V.  STATE. 
(Supreme  Court  of  Tennessee.    Jan.  21,  1M.1.) 
Chimin AL    Law    (g    iaO&*)  —  Ponishukht — 

S^rATUTES— CONSTBUCTIOK. 

Shannon's  Code,  {  7206,  providing  that  no 
one  convicted  of  a  felony  dtalfbe  imprisoned  in 
the  penitentiary  less  than  12  montmi,  bat  the 
Jury  ma^,  where  the  offense  merits  less,  ponish 
by  imprisonment  in  the  county  jail  for  a  leas 
period,  does  not  apply  to  cases  covered  by  sec- 
tion 6471.  providing  that  one  convicted  of  an 
assault  with  intent  to  commit,  or  of  an  attempt 
to  commit,  any  felonv  punishable  by  imprison- 
ment in  tbe  penitentiary,  shall  be  punished  by 
imprisonment  in  the  penitentiary,  or  in  the 
county  jail  and  by  fine;  for,  if  the  two  statutes 
applied  to  the  same  cases,  there  would  be  n 
conflict,  in  the  first  case  Imprisonment  in  the 
county  Jail  bein^  the  minimum  penalty,  and  in 
the  latter  the  minimum  being  imprisonment  in 
the  county  jail  and  fine. 

[£^.  Note. — For  other  cases,  see  Oriminal 
Law,  Ont  Dig.  {§  3281-3295;  Dec.  Dig.  { 
1208.*] 

Error  to  Circuit  Court  Humphreys  Coun- 
ty;  W.  L.  Cbok,  Judge. 

Jim  Mitchell  was  convicted  of  an  assault 
with  intent  to  commit  murder  in  the  second 
degree,  and  brings  error.    Affirmed. 

H.  <X  Carter,  for  plaintiff  in  wror.  The 
Attorney  Oeneral,  for  the  State. 

NEIL,  J.  In  this  case  the  plaintiff  in  er- 
ror was  convicted  of  an  assault  with  Intent 
to  commit  murder  in  the  second  degree,  and 
was  sentenced  to  12  months'  confinement  in 
the  county  Jail  and  to  pay  a  fine  of  $250. 
From  this  judgment  he  prayed  and  prose- 
cuted an  appeal  to  this  court 
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Error  la  assigned  npoa  the  following  ex- 
cerpt from  the  Judge's  charge,  viz.: 

"If  you  are  satisfied  from  the  proof  that 
such  an  assault,  as  explained  under  the  defi- 
nition of  an  assault  with  Intoit  to  commit 
marder  In  the  second  degree,  has  been  made, 
yon  shall  find  the  defoidant  guilty  of  an  as- 
sault with  Intent  to  commit  murder  In  the 
second  degree,  and  fix  his  punishment  at 
confinement  in  the  penitentiary  not  less  than 
one  nor  more  than  five  years,  or  by  punishment 
In  the  county  jail  at  not  more  than  one  year 
and  by  fine  not  exceeding  1500." 

This  charge  was  based  on  section  6471  of 
Shannon's  C!ode,  which  reads  as  follows: 

"If  any  person  assault  another  with  intent 
to  commit,  or  otherwise  attempt  to  commit, 
any  felony  or  crime  punishable  by  imprison- 
ment In  the  penitentiary,  where  the  punish- 
ment is  not  otherwise  prescribed,  he  shall,  on 
conviction,  be  punished  by  imprisonment  In 
the  penitentiary  not  exceeding  five  years,  or 
by  Imprisonment  In  the  county  Jail  not  more 
than  one  year  and  by  fine  not  exceeding  five 
hundred  dollars,  at  the  discretion  of  the 
Jnry." 

It  Is  Insisted  that  the  Judge  should  have 
also  instructed  the  Jury  according  to  section 
7306,  which  reads  as  follows: 

"In  no  case  shall  any  person  convicted 
of  a  felony  be  confined  for  a  less  period  than 
twelve  months  in  the  penitentiary.  When- 
evee  in  the  opinion  of  the  Jury,  In  any  case  the 
offense  merits  a  less  punishment  than  twelve 
months  in  the  penitentiary,  the  Jury  may 
pnnlsb  by  confinement  in  the  county  Jail  for 
any  period  of  time  short  of  twelve  months." 

That  Is  to  say,  It  is  urged  that  the  Judge 
sbonld  have  Instructed  the  Jury  that  if,  In 
tbelr  c^lnlon,  the  offense  merited  a  less  pun- 
ishment than  12  months  In  the  penitentiary, 
they  should  have  punished  plaintiff  in  error 
by  confinement  In  the  county  Jail  for  any  pe- 
riod of  time  short  of  12  months. 

It  Is  noted  that  the  last  clause  of  section 
6171  provides  that  the  lowest  punishment  for 
the  crimes  covered  by  that  section  is  "Im- 
prisonment in  the  county  Jail  not  more  than 
one  year  and  by  fine  not  exceeding  five  hun- 
dred dollars,  at  the  discretion  of  the  Jury." 

Plainly,  section  7206  does  not  apply  to  a 
case  covered  by  section  6171.  Under  the  sec- 
tion last  mentioned  a  Jury  may  fix  the  Im- 
prisonment In  the  county  Jail  at  one  year  or 
any  time  less  than  that,  but  must  add  to  it 
a  fine  for  some  amount;  while  under  section 
7206  they  may  fix  a  period  for  any  time 
short  of  12  months,  but  cannot  add  a  fine. 
So  It  Is  perceived  that,  if  section  7206  should 
be  held  to  apply  to  cases  covered  by  section 
6471,  it  would  be  brought  in  conflict  there- 
with. Construing  the  two  sections  as  we 
bare  donev  both  are  saved;  their  terms  belog 
directed  to  different  subjects. 

In  the  case  of  Bolton  v.  State  it  was  held 
tliat  section  7206  (or  the  statute  embraced 


therein)  was  passed  for  the  purpose  of  giv- 
ing to  the  Jury  the  power  of  commuting  the 
punishment  in  cases  of  petit  larceny,  and  all 
other  offenses  where  the  punishment  pre- 
scribed Is  as  low  as  one  year's  imprisonment 
In  the  penitentiary,  to  Imprisonment  in  the 
county  Jail  for  less  than  12  months.  6  Cold. 
630,667. 

In  the  case  of  Davis  v.  State  It  was  held 
that  the  section  In  question  applied  only  to 
cases  where  12  months  in  the  penitentiary 
was  fixed  as  the  minimum  punMiment.  6 
Baxt  429. 

In  the  case  of  Morton  v.  State  it  was  held 
that  under  section  6471  the  defendant  might 
be  punished  by  Imprisonment  in  the  peniten- 
tiary for  one  year.  It  was  held  that  this 
was  a  valid  Judgment,  but  that,  if  the  party 
had  been  imprisoned  in  the  county  Jail  under 
the  last  clause  of  the  act,  it  would  have  been 
the  duty  of  the  Jury  to  Impose  a  fine.  The 
court  said: 

"To  our  minds,  the  true  and  obvious  mean- 
ing of  the  statute  Is  that  the  convict  shall  be 
punished  either  by  Imprisonment  in  the  peni- 
tentiary, without  more,  or  by  Imprisonment 
In  the  county.  Jail  and  fine';  and,  whether  the 
one  mode  or  the  other  shall  be  adopted  Is 
left  to  the  discretion  of  the  Jury.  If  they 
think  the  crime  merits  confinement  in  the 
penitentiary,  they  must  Impose  a  sufliicient 
term  of  Imprisonment,  not  exceeding  five 
years,  to  embrace  the  whole  scope  of  punish- 
ment and  cover  the  whole  case;  or,  if  they 
deem  other  punishment  more  in  consonance 
with  the  demands  of  Justice  in  the  particular 
case,  they  may  fix  a  term  of  imprisonment 
In  the  county  Jail  not  more  than  one  year, 
and  add  to  that  a  fine  not  exceeding  $500." 
91  Tenn.  437,  438-440,  19  S.  W.  225,  226. 

These  cases  fully  illustrate  the  difference 
between  sections  6471  and  7206. 

We  think  there  was  no  error  in  the  action 
of  the  trial  court,  and  the  Judgment  is  af- 
firmed. 


DARNELL  v.  STATBL 
(Snpreme  Court  of  Tennessee.    Jan.  14,  1911.) 

1.  Statutes  (8  124*)— Subjects  and  Tttles. 

The  condosion  of  Acts  1905,  c.  233,  {  10, 
being  an  act  to  create  a  board  of  jary  com- 
missionen  for  counties  of  a  certain  population, 
that  the  provisions  of  the  act  shall  apply  to  all 
grand  and  petit  juries  in  circuit  and  criminal 
courts  of  the  state,  is  to  be  construed  as  lim- 
ited to  counties  of  the  prescribed  population, 
and  so  not  making  a  provision  not  allowed  by 
the  title  of  the  act. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Gent.  Dig.  {{  184-186;   Dec.  Dig.  {  124.*] 

2.  Just  ({  63*)— Incokpetinct  or  Jubobs— 
Pbiob  Skbvicc. 

While,  under  Acta  1905,  c.  283,  being  an 
act  in  relation  to  juries  of  counties  of  a  certain 
population,  an  emergency  juror  drawn  under 
sections  7  and  8  is  not  incompetent  becanse  of 
service  on  a  regalar  jury  within  two  years  next 
preceding  the  making  of  the  listi  a  regular  ju- 
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lor,  tbongh  drawn  under  the  special  provisions 
of  section  13,  and  tliougli  section  4  allows  bis 
bein^  put  on  the  jury  Ust,  is,  under  section  5, 
in  view  of  sections  11  and  12,  incompetent,  if 
be  has  so  served  in  such  time. 

[BM.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  f  53.*] 

S.  JUBY  (8  39*)— QCALIFIOAnON  OF  JUBOBS— 

Acts  l'883,  c  198,  entitled  "An  act  to 
amend"  Code  1858,  i  3981,  by  section  1  provid- 
ing that  Code  1858,  i  3981,  shall  be  amended 
so  as  to  read  that  the  county  court  of  each 
county  shall,  at  a  certain  time,  appoint  the  ju- 
rors to  serve  at  the  next  succeeding  court,  pro- 
vided that  no  person  shall  be  summonea  or 
serve  on  the  venire  who  has  served  on  a  venire 
for  a  period  of  "two  years"  preceding,  not  only 
amended  Code  1858,  §  3981,  providing  that  the 
.county  court  shall  at  a  certain  time  designate 
a  certain  number  of  men  to  serve  as  jurymen 
at  the  next  court,  but  also  amended  section 
3988,  providing  that  no  court  shall  appoint  any 
person  to  serve  as  a  juror  more  than  one  time 
in  each  period  of  "twelve  months,"  and  section 
4010,  declaring  it  ground  for  challenge  to  a 
juror  that  he  has  served  for  a  term  within 
'twelve  months"  next  preceding,  as  all  such  sec- 
tions must  l>e  construed  in  pari  materia,  and 
the  effect  of  tbe  amendment  of  the  one  was  to 
work  a  corresponding  change  in  the  other  sec- 
tions. 

[Ed.  Note.— F(jr  other  cases,  see  Jury,  Deo. 
Dig.  §  39.»] 

4.  Cbiminal  Law   «  1160%*)— Appeal— Re- 

VEBSIBLE   EHBOB— INCOMPETENT    JUBOB. 

Reversible  error  is  committed  by  one  being 
forced,  after  exhausting  bis  peremptory  chal- 
lenges, to  talce  a  juror,  incompetent  because  of 
having  served  within  two  years  prior  thereto, 
over  a  specific  objection  on  that  ground. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  3114-3125;  Dec.  Dig.  § 
1166%.*] 

Error  to  Circuit  Court,  Franklin  County; 

5.  D.  McReynoIdB,  Judge. 

Sam  Darnell  was  convicted  of  murder,  and 
brings  error.  Reversed,  and  remanded  for 
new  trial. 

Lynch  &  Phillips,  for  plaintiff  In  error. 
Assistant  Attorney  General  Faw,  for  the 
State. 

NEIL,  3.  The  plaintiff  In  error  was  In- 
dicted In  the  circuit  court  of  Franklin  coun- 
ty, at  Its  December  term,  1909,  charged  with 
the  murder  of  one  T.  J.  Harrison.  He  was 
convicted  of  murder  in  tbe  first  degree,  and 
sentenced  to  be  hanged.  From  this  judg- 
ment he  has  appealed,  and  assigned  errors. 

In  the  view  we  take  of  the  case  it  is  nec- 
essary to  mention  only  two  of  these  assign- 
ments. 

The  first  of  these  Is  that  the  act  under 
which  the  Jury  was  impaneled,  commonly 
known  as  the  "Jury  law  of  Franklin  county" 
(Acts  1905,  c.  233),  Is  unconstitutional  be- 
cause the  body  of  the  act  Is  broader  than  Its 
title.  The  contention  Is  based  upon  the  fol- 
lowing: The  act  is  entitled  "An  act  to  cre- 
ate a  hoard  of  Jury  commissioners  for  coun- 
ties In  this  state  having  a  population  of  not 
less  than  20,292,  and  not  more  than  20,400 
inhabitants  according  to  the  federal  census 


of  1000,  or  that  may  have  that  number  of 
Inhabitants  by  any  subsequent  federal  cen- 
sus." After  making  various  and  sundry  pro- 
visions to  carry  out  the  purposes  Indicated 
by  the  title,  section  19  foUows,  near  the 
close,  in  this  language:  "Be  It  further  enact- 
ed, that  the  provisions  of  this  act  will  ap- 
ply to  all  grand  and  petit  Juries  in  circuit 
and  criminal  courts  of  this  state."  The 
same  question  was  decided  against  plaintiff 
In  error's  contention  In  the  case  of  AUie 
Dameron  v.  State,  from  Bedford  county,  at 
the  December  term,  1909.  Dameron's  Case 
Involved  the  Jury  law  of  Bedford  county 
(chapter  355  of  the  Acts  of  1907),  which  was 
a  substantial  copy  of  the  Franklin  county 
Jury  law  Involved  In  the  present  case.  That 
case  was  thoroughly  considered  by  the  court, 
after  full  argument,  oral  and  written,  and  a 
second  time  on  petition  to  rehear  filed  by 
the  plaintiff  In  error.  The  court  held,  upon 
a  consideration  of  the  whole  statute,  that  It 
was  the  evident  Intention  of  the  Legislature 
that  the  section  Just  quoted  should  be  con- 
strued as  if  It  read  as  follows,  viz.:  "That 
the  provisions  of  this  act  shall  apply  to  all 
grand  and  petit  Juries  In  all  circuit  and  crim- 
inal courtx  of  this  state  <n  counties  of  the 
population  herein  prescribei."  We  are  of 
the  opinion  this  was  a  sound  construction, 
and  we  adhere  to  It. 

The  next  assignment  is  that  an  Incompe- 
tent Juror,  one  J.  A.  Baker,  was  placed  upon 
the  Jury,  over  the  objection  of  plaintiff  in 
error.  The  ground  of  Incompetency  Insisted 
upon  was  that  the  Juror  had  served  upon 
the  regular  Jury  within  two  years  next  be- 
fore he  was  taken  upon  the  Jury  which  tried 
plaintiff  In  error.  The  question  turns  upon 
the  proper  construction  of  certain  sections  of 
chapter  233,  Acts  1905.  supra. 

Counsel  for  plaintiff  In  error  insist  that 
while,  under  section  4  of  the  act.  It  Is  law- 
ful for  the  jury  commissioners  to  place  ai>on 
the  Jury  list  persons  who  have  served  on 
the  regular  Jury  within  two  years  next  pre- 
ceding the  making  of  the  list,  and  the  section 
referred  to  In  terms  provides  that  "service 
on  the  regular  panel  within  two  years  shall 
not  disqualify  a  person,"  yet  that  a  person 
actually  drawn  In  a  panel  is  subject  to  chal- 
lenge on  this  ground.  This  construction  is 
based  on  a  provision  In  section  5,  which,  aft- 
er directing  how  the  panel  shall  be  drawn 
from  the  box,  continues:  "From  this  panel 
the  grand  and  petit  jurors  shall  be  made  up 
as  now  required  by  law,  examining  each  pro- 
posed Juror  to  ascertain  If  he  Is  qualified." 
It  is  conceded  that  under  sections  7  and  8 
such  prior  service  is  not  a  disqualification ; 
but  a  distinction  is  taken  on  the  ground 
that  the  Jury  made  up  under  these  sections 
is  an  emergency  Jury.  The  language  of  sec- 
tion 8  on  this  subject  is:  "That  it  shall  not 
be  cause  for  challenge  of  a  person  drawn  or 
summoned   under  this   section   that   he   has 
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served  on  a  regular  Jury  within  two  years. 
Nor  shall  service  on  a  Jnry  under  this  sec- 
tion disqualify  or  excuse  him  from  serving 
on  the  regular  Juries  if  bis  name  is  regu- 
larly drawn  from  the  box  thereafter.  The 
clerk  of  the  court  shall  keep  a  list  of  all 
persons  serring  on  Juries,  as  provided  in 
this  section,  and  at  the  close  of  each  term 
shall  famish  the  same  to  the  clerk  of  the 
board,  who  shall  enter  opposite  each  such 
name  the  words,  'Served  on  special  Jury,' 
together  with  the  date  of  such  service." 

We  are  of  the  opinion  that  this  is  the  cor- 
rect construction  of  sections  4  and  5.  This 
Tiew  is  strengthened  by  the  provisions  of 
sections  11  and  12. 

In  order  that  this  matter  may  be  placed  in 
the  proper  light,  It  is  necessifry  that  we  read 
together  sections  4,  6,  11,  and  12,  so  far  as 
they  bear  upon  this  subject 

lu  section  4  it  Is  provided:  "That  it  shall 
be  the  duty  of  the  Jury  commissioners  to 
select  from  the  tax  books  of  the  county  and 
other  sources,  names  of  upright  and  Intelli- 
gent men,  known  for  their  Integrity,  fair 
character  and  sound  Judgment,  from  each 
and  every  district  in  the  county,  and  in  pro- 
portion to  the  population  of  said  districts  as 
near  as  may  be,  and  possessing  the  quall- 
flcatlons  now  prescribed  by  law,  except  that 
service  on  a  regular  panel,  within  two  years 
shall  not  disqualify  a  person,  a  list  of  names 
numbering  not  less  than  one-flfth  the  whole 
number  of  votes  cast  in  the  county  for  pres- 
idential electors  at  the  presidential  election 
next  preceding  the  making  of  said  list ;  pro- 
vided said  list  shall  not,  for  any  one  county, 
contain  more  than  one  thousand,  nor  less 
than  two  hundred  and  fifty,  names.  Said 
list  shall  constitute  the  Jury  list  for  two 
years  from  the  making  thereof,  and  shall 
not,  during  said  years,  be  added  to  or  taken 
from  except  as  hereinafter  provided.  •  •  • 
X^iich  of  the  names  on  said  list  shall  be  wMt- 
ten  on  a  slip  or  scroll  of  paper  and  placed 
in  an  envelope  containing  no  mark  or  sign 
Indicating  the  name  within  the  envelope  and 
then  placed  in  a  box  to  be  known  as  the  Jury, 
box,  and  so  labeled.  Said  box  shall  be  kept 
securely  locked  and  under  seal  and  shall  not 
be  unlocked  or  the  seal  broken  except  by 
the  order  of  and  in  the  presence  of  the 
board,  and  then  only  for  the  purpose  of 
drawing  therefrom  the  names  of  Jurors,  or 
making  a  new  list  as  herein  provided,  or  in 
open  court  by  order  of  the  circuit  or  crim- 
inal court  for  good  and  sufficient  cause.'' 

Section  5  provides  for  the  drawing  of 
names  from  the  Jury  box.  Upon  the  com- 
pletion of  the  drawing  a  report  of  the  names 
thns  obtained  Is  prepared,  to  be  submitted 
to  the  court  This  report  is  to  be  delivered 
to  the  clerk  of  the  court,  to  be  filed  in  bis 
office.  The  clerk  of  the  court  must  issue  to 
the  sheriff,  at  least  five  days  before  the  next 
regular  term  of  the  court  a  writ  of  venire 
facias  commanding  bim  to  summon  the  per- 


sons whose  names  are  set  out  In  the  report 
as  Jurors  for  that  term  of  court  This  sec- 
tion continues:  "That  at  such  regular  or 
special  term  of  the  court  the  Judge  thereof 
shall  first  compare  the  list  contained  In 
the  report  filed  with  the  clerk  with  the 
names  on  the  slips  or  scrolls  delivered  in 
open  court  by  the  chairman  of  the  board,  and 
if  they  correspond  they  shall  constitute  the 
imnel  of  grand  and  ^tlt  Jurors  for  that 
term  of  the  court  and  such  report  shall  be 
spread  upon  the  minutes  of  the  court.  From 
this  panel  the  grand  and  petit  Jurors  shall 
be  made  up  as  now  required  by  law,  examin- 
ing each  proposed  Juror  to  ascertain  if  he  is 
qualified.  In  the  event  that  by  reason  of  the 
disqualification  of  proposed  Jurors  or  other 
cause,  the  required  number  of  Jurors  cannot 
be  obtained  from  said  panel,  the  clerk  of 
the  circuit  court  shall  produce  in  open  court 
the  Jury  box,  and  said  box  shall  be  opened, 
and  there  shall  be  drawn  therefrom  in  the 
manner  provided  for  the  original  drawing, 
except  that  it  shall  be  done  In  open  court 
instead  of  the  presence  of  the  board,  the 
number  of  names  deemed  by  the  Judge  sufil- 
clent  to  complete  the  Juries." 

Section  6  provides  that  a  list  constituting 
the  regular  grand  and  petit  Jurors  shall  be 
spread  on  the  minutes,  "and  it  shall  be  the 
duty  of  the  clerk  of  the  circuit  court  to  enter 
in  the  space  following  the  names  of  every 
such  Juror  on  the  Jury  list  the  following 
words,  'Regular  Jury,'  and  also  the  date  of 
such  service  on  th^  Jury." 

Section  11  provides  that  the  Jury  list 
which  the  act  orders  to  be  made  shall  be 
prepared  as  soon  as  practicable  after  the 
passage  of  the  act  It  then  continues:  "On  the 
first  Monday  In  July,  1905,  or  as  soon  there- 
after as  practicable,  and  biennially  there- 
after the  board  shall  make  out  a  new  Jury 
list  and  place  the  names  In  the  Jury  box,  the 
names  then  remaining  in  the  Jury  box  being 
first  removed:  Provided,  that,  if  within  two 
years  the  number  of  names  remaining  In  the 
Jury  box  shall  have  been  reduced  until  they 
are  less  than  one-tblrd  of  the  number  of 
names  on  the  Jury  list,  then  the  Judge  of 
the  circuit  or  criminal  court  shall,  by  an  or- 
der made  either  at  chambers  er  in  open 
court  require  the  board  to  renew  the  list 
and  box  as  though  the  two  years  had  ex- 
pired." 

Section  12  provides:  "That  when  a  new 
Jury  list  is  to  be  made,  the  board  shall,  if 
practicable,  not  put  thereon  the  names  of 
those  on  the  list  for  the  preceding  two  years, 
who  bad  actually  served  during  that  time  as 
regular  Jurors." 

In  order  that  the  provisions  above  set  out 
may  be  more  conveniently  contrasted  with 
those  contained  in  sections  7  and  8,  we  now 
copy  herein  these  sections.  They  are  as 
follows: 

"Sec.  7.  Be  It  further  enacted,  that  when- 
ever the  Judge  is  satisfied  that  in  any  case 
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a  Jury  cannot  be  obtained  from  the  regular 
panel,  be  may,  but  not  earlier  than  three 
days  before  the  case  Is  assigned  for  hearing, 
cause  the  jury  box  to  be  brought  Into  open 
court  and  such  number  of  names  as  he  deems 
sufficient  to  obtain  such  jury  to  be  drawn 
therefrom,  and  the  sherlCT  shall  forthwith 
summon  the  persons  whose  names"  (are)  "so 
drawn,"  (and)  "from  the  panel  so  drawn  and 
summoned  and  the  regular  panel,  the  panel 
shall  be  made  up  If  practicable,  if  not,  anoth- 
er panel  shall  likewise  be  drawn  and  sum- 
moned Instanter,  and  so  on,  until  the  Jury 
Is  completed,  or"  (If)  "the  jury  box"  (Is)  "ex- 
hausted before  the  jury  is  completed,  the 
sherifC  shall  summon  such  other  men  as  may 
be  designated  by  the  presiding  Judge  until 
the  jury  is  completed:  Provided,  that  in 
case  of  emergency  the  presiding  Judge  may  in 
his  discretion,  where  the  regular  panel  has 
been  exhausted  before  the  jury  is  completed, 
furnish  the  sheriff  with  additional  names, 
who  shall  forthwith  be  summoned  by  the 
sherltr,  and  so  on  untU  the  Jury  is  complet- 
ed. The  Judge  shall  not  place  on  the  list  the 
name  of  any  person  who  seeks  directly  or 
indirectly  through  another  to  be  summoned 
as  a  Juror,  and  such  solicitations  shall  oper- 
ate to  disqualify  said  persons  for  jury  serv- 
ice. 

"Sec.  8.  Be  it  further  enacted,  that  it  shall 
be  a  misdemeanor  punishable  by  a  fine  of  not 
less  than  twenty-flve  nor  more  than  fifty 
dollars,  for  any  person  to  request,  or  have 
another  request,  to  be  placed  upon  said  jury 
list  The  names  drawn  from  the  jury  box 
under  this  section  shall  be  carefully  pre- 
served and  returned  to  the  jury  box,  whether 
such  persons  serve  on  the  jury  or  not,  in  the 
same  manner  as  hereinbefore  provided  with 
respect  to  names  of  those  drawn,  but  not 
serving  as  regular  jurors.  It  shall  not  be 
cause -for  challenge  of  a  person  drawn  or 
summoned  under  this  section  that  be  has 
served  on  a  regular  jury  within  two  years, 
nor  shall  serving  on  a  jury  under  this  sec- 
tion disqualify  or  excuse  him  from  service 
on  the  regular  juries,  if  his  name  is  reg- 
ularly drawn  from  the  box  thereafter.  The 
clerk  of  the  court  shall  keep  a  list  of  all 
persons  serving  on  juries  provided  in  this 
section,  and  at  the  close  of  each  term  shall 
furnish  the  same  to  the  clerk  of  the  board, 
who  shall  enter  opposite  each  such  name  the 
words,  'Served  on  special  jury,'  together 
with  the  date  of  such  service." 

It  should  be  observed,  in  explanation  of  the 
language,  "the  names  drawn  from  the  jury 
box  under  this  section,"  appearing  in  sec- 
tion 8,  that  sections  7  and  8  of  the  act  under 
examination  were  copied  from  section  7  of 
chapter  124  of  the  Acts  of  1901,  and  these 
two  sections  should  be  read  as  one  sectiqp 
in  order  to  be  properly  understood.  It  is  seen 
that  in  section  8  it  is  declared:  "It  shall  not 
be  cause  for  challenge  of  a  person  drawn  or 
summoned  under  this  section  that  he  has 


served  on  a  regular  Jury  within  two  years, 
nor  shall  serving  on  a  jury  under  this  sec- 
tion disqualify  or  excuse  blm  from  serving 
on  the  regular  juries  If  his  name  is  regular- 
ly drawn  from  the  box  thereafter.  The 
clerk  of  the  court  shall  keep  a  list  of  all  per- 
sons serving  on  Juries  provided  in  this  sec- 
tion, and  at  the  close  of  each  term  shall  fur- 
nish the  same  to  the  clerk  of  the  board,  who 
shall  enter  opposite  each  such  name  the 
words,  'Served  on  special  Jury,'  together  with 
the  date  of  such  service."  There  can  be  no 
mistaking  the  fact  that  there  is  a  radical 
difiTerence  between  the  provision  thus  quoted 
and  those  upon  the  same  subject  in  sections 
4  and  6.  In  section  4  it  is  provided  that 
service  on  the  regular  Jury  within  two  years 
shall  not  disqualify  a  person  from  being  plac- 
ed upon  the  large  lists  of  from  250  to  1,000 
names  to  be  used  for  two  years ;  but  section 
6  declares  that,  when  a  panel  is  made  up 
from  the  names  so  put  in  the  box,  each  per- 
son whose  name  appears  upon  the  panel  shall 
be  examined  to  ascertain  If  he  is  qualified — 
referring,  of  course,  to  the  general  qualifica- 
tions and  disqualifications  of  Jurors  as  laid 
down  in  existing  laws.  That  no  exception  is 
indicated  in  favor  of  persons  who  have  been 
on  the  regular  jury  within  two  years  is  man- 
ifest from  the  solicitude  shown  in  section  6, 
requiring  the  words  "Regular  jury"  to  be 
put  after  the  name  o^  each  person  serving  on 
the  regular  Jury  at  any  term,  and  also  by  the 
language  of  section  12,  to  the  efllect  that, 
when  a  new  jury  list  Is  made,  the  board 
shall,  "If  practicable,"  not  put  on  the  list 
the  names  of  persons  who  have  actually 
served  during  the  preceding  two  years  as 
regular  Jurora.  The  evident  purpose  of  this 
was  to  reduce  as  far  as  possible  the  necessity 
of  laying  aside  from  time  to  time,  when  pan- 
els should  be  drawn,  the  names  of  those  who 
had  been  on  the  regular  Jury.  In  other 
words,  it  appeara  from  these  sections  that, 
while  the  fact  that  one  has  served  on  the 
jury  within  two  years  will  not  prevent  his 
name  going  into  the  jury  box,  yet  he  ts  sub- 
ject to  challenge  on  that  ground  when  actu- 
ally drawn  on  the  regular  panel.  However, 
there  is  a  use  reserved  for  such  persons  un- 
der sections  7  and  8.  These  sections  pro- 
vide for  emergency  Jurors.  Thus  construed, 
the  act  is  consistent  and  reasonable. 

It  is  Insisted  In  behalf  of  the  state  that, 
whatever  may  be  the  true  construction  of  the 
sections  we  have  referred  to,  no  error  was 
committed  in  the  present  case,  because  It 
does  not  appear  that  the  Juror  Baker  had 
served  on  the  regular  Jury  within  twelve 
months  next  preceding  the  time  he  was  call- 
ed. It  is  insisted  that  the  disqualification  Is 
not  for  service  within  two  years,  but  only  for 
service  within  twelve  months.  This  is  based 
upon  the  proposition  that  Mr.  Shannon,  In 
his  compilation  of  1806,  carried  forward  the 
amendment  which  was  made  by  Acta  18S3,  c. 
198,  in  section  3081  of  the  Ode  of  Tennes- 
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see,  into  the  other  sections,  which  prescribe 
the  guaUflcatlons  of  Jurors. 

To  make  this  matter  plain,  it  shonld  be 
stated  that  the  act  of  1883  reads  as  follows: 

"An  act  to  amend  sectioii  3981  of  the  Code  of 

Tennessee. 

"Section  1.  Be  It  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  that 
section  3981  of  the  Code  of  Tennessee  be 
amended  so  as  to  read  as  follows:  The  coun- 
ty court  of  each  county  shall,  at  Its  quar- 
terly session,  held  next  preceding  each  term 
of  the  circuit  court,  appoint  the  Jurors  to 
serve  at  the  next  succeeding  court:  Provid- 
ed, that  no  person  shall  be  summoned  or 
serve  on  the  venire  who  haa  served  on  a 
venire  for  a  period  of  two  years  preceding." 

Section  3981  in  the  Code  of  1858  reads: 

"The  county  court  of  each  county  shall, 
at  the  first  session  after  each  term  of  the 
circuit  court,  designate  twenty-flve  good  and 
lawful  men  to  serve  as  Jurymen  at  the  next 
succeeding  court" 

Section  3988  reads: 

"No  court  shall  appoint  any  person  to 
serve  as  a  Juror  more  than  one  time  in  each 
period  of  twelve  months,  either  on  the  orig- 
inal panel  or  to  fill  a  vacancy  therein;  nor 
any  person  who  has  an  action  pending  in  the 
court  at  the  term  to  which  he  is  nominated." 

The  above  sections  appear  in  article  1  of 
chapter  5  of  title  4  of  part  3  of  the  Code 
of  1858.  Sections  4009  and  4010,  appearing 
in  article  3,  read  as  follows: 

"4009.  Either  party  to  an  action  may  chal- 
loige  for  cause  any  person  presented  as  a 
petit  Juror  In  either  a  civil  or  criminal  pro- 
ceeding who  is  Incompetent  to  act  as  a 
Juror  under  the  provisions  of  the  foregoing 
article. 

"4010.  Or  any  person  who  has  a  suit  then 
pending  for  trial  at  the  same  term  of  court, 
or  who  has  an  adverse  Interest  in  a  similar 
suit  involving  like  questions  of  fact,  or  with 
the  same  parties,  or  any  person  who  has 
served  as  Juror  for  one  term  within  the 
twelve  months  next  preceding." 

Mr.  Shannon,  in  making  his  compilation, 
changed,  la  his  sections  corresponding  to 
section  3988  (Shannon's  Code,  |  5799)  and 
section  4010  (Shannon's  Code,  i  5821),  the 
words  "twelve  months,"  so  as  to  make  each 
section  read  "two  years." 

This  action  on  the  part  of  Mr.  Shannon  Is 
challenged  by  the  learned  Assistant  Attorney 
General,  who  has  conducted  the  case  for 
the  state.  The  reason  assigned  Is  that  the 
act  of  1883  amended  only  section  3981  of 
the  Code  of  1858. 

It  is  true  that,  in  terms,  the  act  of  1883 
did  amend  only  section  3981,  yet  all  of  these 
sections  must  be  construed  In  pari  materia, 
and  the  effect  of  the  amendment  of  section 
3981  vvas  to  work  a  corresponding  change  in 
the  other  sections  quoted. 


Returning  now  to  the  act  of  19(KS,  it  is  cor- 
rectly urged  In  behalf  of  the  plaintlCT  in 
error  that  the  Juror  in  the  present  case  was 
not  selected  under  sections  7  and  8  of  that 
act  as  an  emergency  Juror,  but  as  a  regular 
Juror  under  section  13,  which  reads  as  fol- 
lows: 

"Be  it  further  enacted,  that  if  for  any 
reason  the  court  should  at  any  time  discover 
that  the  Jury  box  has  not  been  filled  or  re- 
newed, or  that  the  Jury  list  has  not  been  pre- 
pared or  renewed  as  required  by  law,  or 
the  panel  drawn  therefrom,  as  required  by 
law,  or  the  Jury  box  has  been  tampered 
with,  the  circuit  or  criminal  Judge  may 
have  the  right  to  investigate  said  Jury  box 
and  also  the  Jury  list,  and  see  that  this  act 
Is  duly  enforced,  and  should  It  be  discov- 
ered that  any  Irregularities  or  frauds  exist, 
correct  them.  If  for  any  reason  a  legal 
panel  Is  not  furnished  a  circuit  or  criminal 
court  at  any  regular  or  special  term  as  pro- 
vided by  this  act,  then  the  Judge  of  said 
court  shall  have  the  right  to  select  a  panel, 
and  such  additional  Jurors  as  may  be  needed 
by  this  court  during  said  term  of  court." 

The  record  shows  that  the  Jury  was  select- 
ed under  the  circumstances  provided  for  in 
this  section,  and  that  the  Juror  Baker  was 
one  of  the  regular  Jurors  so  chosen  for  mem- 
bership in  the  panel.  It  follows  from  this 
construction  of  the  statute  that  Baker  was 
an  Incompetent  Juror,  and,  inasmuch  as  he 
was  forced  by  the  trial  Judge  upon  the  plain- 
tlCT  in  error  after  he  had  exhausted  his  per- 
emptory challenge  over  his  specific  objection, 
we  think  reversible  error  was  thereby  com- 
mitted. 

It  results  that  for  the  error  last  mentioned 
the  Judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded  for  a  new, 
trial. 


NASHVILLD  TRUST  CO.  v.  FIRST  NAT. 
BANK  et  aL 

(Supreme  Court  of  Tennessee.    Jan.  28,  1911.) 

1.  INSTTBANOB     (J    203*)— LlFK     lN8nBANC&— 

RioifTS  OF  Pabties. 

Shannon's  Code,  I  4030,  providing  that  a 
life  insurance  effected  by  a  husoand  on  his  own 
life,  shall  Inure  to  the  benefit  of  the  widow  and 
next  of  kin,  to  be  distributed  as  personal  prop- 
erty, free  from  claims  of  creditors,  does  not 
prevent  a  husband  from  controlling  the  matter 
of  who  shall  benefit  by  an  insurance  on  his 
life,  where  the  policy  is  payable  to  his  execu- 
tors, administrators,  and  assigns^  and  in  that 
case  the  policy  is  subject  to  his  disposition ;  but 
where  the  policy  is  in  terms  payable  to  his  wid- 
ow and  heirs,  they  take  a  vested  Interest,  and 
the  husband  cannot  defeat  their  interest  by  as- 
signment. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent.  Dig.  f§  166,  471;   Dec.  Dig.  I  208.  •] 

2.  Insubance   (8  583*)  — Lira   Insubance  — 
Pboceeds— Rights  or  Pabties. 

Where  a  life  policy  is  made  payable  to  the 
legal   representatives  of  insured,    and   he  dies 
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withoat  making  an;  deposition  of  the  policy, 
the  claim  on  the  proceeds  thereof  by  his  widow 
and  next  of  Icin,  whether  the  latter  are  children 
or  not,  will,  under  Shannon's  Code,  I  4030, 
prevail  over  his  general  creditors,  whether  his 
estate  is  solvent  or  not,  and  though  the  policy 
was  issued  before  his  marriage. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  H  1459,  1460,  1485;  Dec.  Dig.  $ 
683.»] 

8.    INSCRANCB   (§  593*)— LtTFE   INSITKANCK— AS- 
SIGNMENT—EFFECT. 

An  assignment  by  a  husband  of  a  life  pol- 
icy issued  on  his  life  and  made  payable  to  bis 
executors,  administrators,  and  assigns,  which 
is  absolute  in  form,  but  which  is  in  fact  made 
to  secure  the  payment  of  a  particular  debt. 
Tests  the  legal  title  in  the  assignee,  and  the 
husband's  interest  in  it  thereafter  is  an  equity 
merely;  and  where  he,  after  payment  of  the 
particular  debt,  permits  the  policy  to  remain 
in  the  bands  of  vie  assignee  as  a  general  col- 
lateral under  the  original  assignment  to  secure 
all  accounts  he  may  owe  to  the  assignee  from 
time  to  time,  the  widow  and  heirs  at  law^  of 
the  husband  are  clothed  only  with  his  equity, 
and  are  not  entitled  to  recover  the  proceeds  of 
the  policy  from  the  assignee  without  paying 
the  debts  due  from  the  husband. 

[£id.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  1452,  1476-1485;  Dec.  Dig.  i 
693.*] 

4.  Pledges  (|§  11, 21*)— Title  op  "Pledgee." 
A  pledge  must  be  delivered  to  the  "pledgee," 
actually  or  constructively,  under  an  agreement 
that  it  shall  be  held  by  the  pledgee  as  a  security 
for  some  debt  or  engagement  of  the  pledgor,  but 
the  pledgee  acquires  only  a  special  property, 
with  the  right  to  possession  until  the  object  of 
the  pledge  is  accomplished,  and  though,  if  the 
pledgor  makes  default,  the  pledgee  may  fore- 
close or  sell  on  notice,  the  absolute  title  of  the 
pledgor  is  not  divested  until  foreclosure  or  sale. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  SI  28-36,  45;  Dec.  Dig.  §S  11,  21;*  Bills 
and  Notes,  Cent  Dig.  {§  480,  494. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5412-^417;  vol.  8,  p.  7756.] 

6.  INSUBANCE  (S  222*)— Life  Insubancb— As- 
signment—Efffxt. 

Where  a  husband,  who  has  a  policy  on 
his  life,  payable  to  his  executors,  administra- 
tors, aud  assigns,  absolutely  transfers  the  pol- 
icy to  secure  a  particular  debt  and  subsequent- 
ly permitted  the  policy  to  remain  in  the  hands 
of  the  assignee,  and  repeatedly  agreed  that  it 
should  stand  as  security  for  any  amount  for 
which  he  might  become  from  time  to  time  in- 
debted to  the  assignee,  the  husband  was  estop- 
ped from  securing  possession  of  the  policy  with- 
out payment  of  any  debt  incurred  on  the  credit 
of  the  policy  as  security. 

[EM.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  !  492;   Dec.  Dig.  $  222.*] 

6.  iNStJiiANCE  (§  208*)— Life  Inbubancb— As- 
signment—Obal  Assignment. 

An  assignment  of  a  life  policy  may  be  oral. 
[Ed.   Note.— For  other   cases,   see  Insurance, 
Cent  Dig.  i  478 ;    Dec.  Dig.  {  208.*] 

7.  Witnesses  (S  142*)— Competency- Trans- 
actions with  Deceased  Pebsons. 

Where  a  corporation  is  sued  by  a  guardian 
and  a  widow  as  administratrix  and  individual- 
ly, the  president  of  the  corporation  may  testify 
as  to  transactions  with  the  intestate,  because 
he  is  not  a  party  to  the  suit. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  580,  581;   Dec.  Dig.  §  142.*] 

Appeal  from  Chancery  Court,  DavldsoD 
County;   John  Allison,  Chancellor. 


Suit  by  the  Nashville  Tmst  Company. 
Guardian,  against  the  First  National  Bank 
and  Lucy  E.  Hart,  who  filed  a  cross-bill  in 
her  individual  capacity.  From  a  decree 
granting  insufficient  relief,  complainant  aud 
the  widow  appeal.    Affirmed. 

Lytton  Taylor,  (or  appellants.  Walter  S. 
Stokes,  for  appellee. 

BUCKHANAN,  J.  This  case  Is  here  on  ap- 
peal from  a  decree  rendered  by  the  chancery 
court  of  Davidson  county.  A]H>ellantB  here 
■were,  respectively,  complainant  and  cross- 
complalnant  below.  The  bill  was  filed  March 
12,  1909. 

There  Is  no  material  controversy  abont  the 
facts.  There  are  two  assignments  of  error, 
by  each  of  which  appellants  insist  that  the 
court  below  did  not  correctly  apply  the  law 
to  the  facts.  It  appears  that  Len  K.  Hart 
died  Intestate  In  Davidson  county,  on  Feb- 
ruary 14,  1909,  leaving  surviving  him  his 
widow,  Mrs.  Lacy  E.  Hart,  and  two  minor 
children.  The  Nashville  Trust  Company,  ap- 
pellant. Is  the  guardian  of  these  children, 
and  the  widow  is  the  administratrix  of  the 
estate  of  said  decedent 

The  original  bill  was  filed  by  said  guard- 
ian, and  the  widow  as  such  administratrix, 
and  as  widow  of  said  decedent,  was  joined 
with  appellee  bank  as  a  defendant  to  the 
bill. 

She  answered  the  bill  In  both  capacities, 
and  her  Ihdlvldual  answer  was  made  her 
cross-bill.  The  original  bill  sought  a  decree 
against  the  appellee,  the  First  National  Bank, 
for  the  sum  of  $4,000.  alleged  to  be  two- 
thirds  of  the  proceeds  of  a  policy  of  Insur- 
ance on  the  life  of  said  decedent,  which  had 
been  collected  by  said  appellee. 

The  cross-bill  of  the  widow  sought  a  de- 
cree against  said  defendant  for  the  remain- 
ing one-third  of  said  policy  of  insurance,  or 
the  sum  of  $2,000. 

The  appellee  bank,  defendant  below,  ad- 
mitted the  collection  by  It  of  said  $6,000 
life  Insurance  policy,  but  set  up  by  way  of 
defense  that  the  policy  was  by  Its  terms 
payable  to  the  executors,  administrators,  or 
assigns  of  the  decedent,  and  that  he  had, 
while  in  life,  made  an  assignment 'of  said  pol- 
icy to  defendant  bank,  absolute  in  terms, 
but.  In  fact,  to  secure  the  payment  of  a 
particular  debt;  and  that  after  the  i)ay- 
ment  of  said  particular  debt,  for  the  space 
of  some  seven  years  or  more,  and  down  to 
the  date  of  his  death,  said  decedent  had  per- 
mitted said  policy  to  remain  in  the  hands  of 
appellee  bank  as  a  general  collateral,  un- 
der said  original  assignment,  to  secure  all 
amounts  said  decedent  might  owe  it  from 
time  to  time,  howsoever  such  indebtedness 
might  arise  between  them,  whether  by  note, 
draft,  or  otherwise;  and  that  therefore  said 
widow  and  two  children  of  decedent  were 
entitled  to  recover  from  it  only  such  of  the 
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proceeds  of  said  policy  as  might  remain  after 
the  indebtedness  held  by  it,  and  chargeable 
against  said  proceeds,  had  been  deducted  by 
It  from  the  gross  amount  of  $6,000. 

Upon  the  issues  thus  made,  proof  was  tak- 
en, and  final  decree  was  rendered  on  June 
14,  1910,  wholly  in  accord  with  the  conten- 
tion of  appellee  bank.  It  was  decreed  to 
be  entitled  to  hold  the  amount  of  its  indebt- 
edness covering  the  full  sum  of  the  policy, 
less  the  sum  of  $1,765.37,  which,  it  was  de- 
creed, should  be  paid  by  it,  as  follows:  One- 
third  to  Mrs.  Lucy  E.  Hart,  widow,  and  two- 
thirds  to  the  Nashville  Trust  Company, 
gnardian  of  said  minors. 

From  this  decree,  the  Nashville  Trust  Com- 
pany, guardian,  and  the  widow,  In  her  in- 
dividaal  right  and  as  administratrix,  duly 
appealed. 

The  assignments  of  error  are  as  follows: 

First.  That  the  chancellor  erred  in  decree- 
log  that  appellee  was  entitled  to  have  its 
debt  paid  out  of  the  proceeds  of  the  policy. 

Second.  That  the  chancellor  erred  in  hold- 
ing that  the  evidence  of  Watts,  the  president 
of  appellee  bank,  was  competent. 

We  remark  In  passing  that  neither  of  these 
assignments  of  error  raises  any  question  as 
to  the  correctness  of  the  decree  In  the  de- 
termination of  the  amount  of  the  debt  of 
the  appellee  bank,  which  was,  as  it  claimed, 
chargeable  against  the  policy,  so  that  we 
must  assume,  from  the  failure  to  assign  er- 
ror on  this  point,  that  in  this  respect  there 
was  no  error  in  the  decree,  and  that  the  pith 
and  substance  of  the  assignments  of 'error  is 
that.  In  whatever  amount  the  decedent  may 
have  been  indebted  to  the  appellee,  no  part 
of  the  sum  was  properly  chargeable  against 
the  policy,  and  that  the  chancellor  received 
Incompetent  evidence  in  arriving  at  the  con- 
trary  conclusion. 

Relative  to  the  first  assignment  of  error, 
it  will  be  noted  that  by  our  Acts  1845-46, 
c  216,  i  3,  carried  as  section  4030  of  Shan- 
non's Code,  it  is  provided  that  a  life  insur- 
ance effected  by  a  husband  on  his  own  life 
diall  inure  to  the  benefit  of  the  widow  and 
next  of  kin,  to  be  distributed  as  personal 
property  free  from  the  claims  of  his  credi- 
tors. But  it  is  a  mistake  to  suppose  that  by 
reason  of  this  statute  the  husband  is  without 
power  to  control  the  matter  of  who  shall 
benefit  by  an  insurance  on  bis  life,  where  the 
policy  Is  payable  to  his  executors^  adminis- 
trators, or  assigns.  The  precise  question 
came  before  this  court  in  the  case  of  Risen 
T.  Wllkerson  &  Co.,  3  Sneed,  566,  where  the 
Insurance  policy  was  not  by  Its  terms  made 
payable  to  the  widow  and  children,  and 
was  by  the  husband  during  his  lifetime  as- 
signed to  a  creditor  as  collateral  security  for 
a  debt,  and  It  was  decided  that  the  creditor 
was  entitled  to  bold  the  proceeds  to  the  ex- 
tent of  the  debt,  and,  further,  to  the  extent 
of  tbe  amount  of  advances  made  by  the  cred- 
itor after  the  assignment  for  the  payment 
of  premiums  on  the  policy. 


The  principle  was  also  applied  where  the 
disposition  of  the  policy  by  tbe  husband 
in  his  lifetime  was  by  will,  where  the  policy 
was  payable  to  his  executors,  administra- 
tors, or  assigns,  and  it  was  held  that  tbe 
claim  of  the  legatee,  under  tbe  will,  was 
superior  to  that  of  his  widow  and  children, 
who  relied  on  the  statute.  Williams  v.  Car- 
son et  al.,  9  Baxt  516. 

The  principle  was  again  applied  in  Catho- 
lic; Knights  V.  Kuhn,  91  Tenn.  214,  18  S.  W. 
885,  and  other  cases  not  necessary  to  men- 
tion. In  fact  this  doctrine  may  be  said  to 
be  settled  beyond  dispute  or  cavil  by  our 
authorities,  and  to  be  based  on  the  idea  that 
when  the  policy  is  payable  to  tbe  executors, 
administrators,  or  assigns  of  the  husband, 
it  Is  his  property  and  subject  to  his  disposi- 
tion. Where,  however,  the  policy  is,  by  its 
terms,  made  payable  on  tbe  death  of  the 
husband  to  tbe  widow  and  heirs,  or  to  his 
legal  heirs.  It  is  equally  well  settled  that 
they  take  a  vested  interest,  and  the  power 
of  the  husband  to  defeat  their  interest  by 
subsequent  assignment  Is  lost  See  Gosling 
V.  Caldwell,  1  Lea,  455,  27  Am.  Rep.  774^  and 
authorities  there  cited. 

It  Is  also  well  settled  that  If  the  policy, 
by  its  terms,  be  payable  to  the  legal  rep- 
resentatives of  the  assured  husband,  and 
he  die  without  having  made  any  disposition 
of  it,  that  by  the  operation  of  the  statute 
the  claims  of  his  wldovr  and  next  of  kin, 
whether  the  latter  be  children  or  other  kin 
falling  within  the  terms  of  the  statute,  will 
prevail  over  the  claims  of  his  goieral  cred- 
itors in  a  contest  over  tbe  proceeds  of  tbe 
policy,  whether  the  estate  of  the  Insured  be 
solvent  or  insolvent,  and  although  in  the 
particular  case  the  policy  may  have  been 
Issued  before  the  assured  was  married.  See 
Rose  V.  Wortham,  95  Tenn.  507,  32  S.  W.. 
458,  30  L.  R.  A  609,  citing  Harvey,  Adm'r, 
V.  Harrison,  89  Tenn.  476,  14  S.  W.  1083; 
Collier  V.  Latimer,  8  Baxt.  420,  35  Am.  Rep. 
711;  Jackson,  Orr  Co.  v.  Shelton,  89  Tenn. 
82,  16  S.  W.  142,  12  L.  R.  A.  514;  State. 
Use,  etc.,  T.  Anderson,  16  Lea,  838. 

It  is  an  uncontroverted  fact  on  this  rec- 
ord that  the  policy  in  the  case  at  bar  was 
by  Its  terms  payable  to, the  executors,  ad- 
ministrators, or  assigns  of  said  decedent 
This  being  true,  his  power  to  assign  it,  so 
as  to  defeat  the  claims  of  bis  wife  and  chil- 
dren under  the  statute,  was  absolute.  It  is 
an  equally  uncontroverted  fact  that  this 
power  was  exercised  by  him.  He  made  an 
assignment  of  the  policy  to  appellee  bank, 
absolute  on  its  face,  by  which  the  full  legal 
title  to  the  policy  passed  to  appellee  bank. 
This  assignment  was  made  on  September  22, 
1896,  and  acknowledged  by  the  assignor  be- 
fore a  notary  public  on  the  23d  of  Septem- 
ber,  1896. 

Tbe  original  bill  avers  that  this  assign- 
ment was  made,  and  that  It  was  absolute  in 
form,  and  there  Is  an  undisputed  copy  of  It 
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In  the  record,  wblch  confirms  the  averment  of 
the  bill. 

The  answers  of  the  widow  In  her  Indlvldu- 
al  right,  and  as  administratrix,  respectively, 
admit  that  the  above  averment  of  the  bill  la 
tnie. 

it  Is  not  claimed  by  appellants'  pleadings, 
nor  is  It  shown  by  any  proof,  that  the  appel- 
lee bank,  by  any  act  or  deed,  ever  parted 
with  the  legal  titlie  to  the  policy  so  vested  In 
it,  uutU  after  the  death  of  the  in3ured,  when, 
under  claim  Of  right,  the  policy  was  surren- 
dered by  It  to  the  company  which  Issued  it, 
upon  payment  to  the  appellee  of  the  sum  of 
$6,000.  Nor  is  it  claimed  by  the  pleadings 
of  appellants,  or  shown  by  any  proof,  that 
the  decedent  ever  claimed  that  the  appellee 
had  been  divested  of  the  legal  title  to  said 
policy  and  the  right  to  collect  the  same  upon 
his  death;  from  the  date  of  the  absolute  as- 
signment to  the  date  of  decedent's  death,  the 
legal  title  and  right  to  collect  the  policy  was 
in  the  appellee.  Strlctlsslml  Juris,  the  policy 
was  not  pledged  or  deposited  as  collateral; 
it  was,  on  the  contrary,  absolutely  assigned. 
The  distinctive  characteristics  of  a  pledge  or 
deposit  of  collateral  are  that  the  property 
must  be  capable  of  delivery  to  the  pledgee, 
and  must  be  delivered  to  him  actually  or  con- 
structively, and  under  a  contract,  the  es- 
sence of  which  Is  tliat  the  thing  delivered  is 
to  be  held  by  the  pledgee  as  a  security  from 
some  debt  or  engagement  of  the  pledgor.  The 
pledgee  does  not  acquire  absolute  title  by 
such  a  contract,  but  only  a  special  property 
In  the  thing  pledged,  with  the  right  to  posses- 
sion nntil  the  object  of  the  pledge  be  ac- 
complished. If  the  pledgor  make  default,  the 
pledgee  may  file  a  bill  In  equity  and  fore- 
close, or  he  may  sell  without  Judicial  process 
on  reasonable  notice  to  the  pledgor  to  re- 
^deem  the  pledge.  The  absolute  title  to  the 
thing  pledged  is  not  divested  out  of  the 
pledgor  until  foreclosure  or  a  sale  on  proper 
notice  by'  the  pledgee.  This  is  the  law  of 
pledge  or  deposit  of  property,  as  collateral 
security  for  a  debt  See  Jobnson  v.  Smith, 
11  Humph.  397,  citing  Story  on  Bailments. 

The  theory  of  appellants  was  that  the  poli- 
cy was  pledged.  The  fact  was  that  it  was  ab- 
solutely assigned,  leaving  no  vestige  of  legal 
right  to  It  or  the  proceeds  of  it  in  the  dece- 
dent So  it  was,  from  the  date  of  the  as- 
signment during  his  life  and  at  his  death. 
The  Interest  he  had  in  it  from  the  time  of 
the  assignment,  during  his  life  and  at  his 
death,  was  an  equity,  pure  and  simple,  and 
not  a  legal  right  With  this  «quitable  inter- 
est as  his  basis  of  credit,  he  contracted  the 
debts  shown  by  the  record.  If  he,  during 
life,  had  sought  to  recover  the  policy,  and  to 
cancel  his  absolute  assignment  of  It  without 
paying  these  debts,  he  would  have  been  re- 
pelled by  a  court  of  equity  on  the  ground 
that  he  who  would  have  equity  must  do  equi- 


ty. His  wife  and  children  can  liave  no  high- 
er rights  than  he.  The  legal  right  to  the 
policy  was  not  in  them,  for  we  have  seen 
that  notwithstanding  the  statute,  written  as 
the  policy  was,  decedent  had  the  right  to 
make  absolute  assignment  of  it  and  exer- 
cised It  in  such  a  way  as  to  cut  off  all  their 
legal  rights.  They  are  clothed  only  with  his 
equity,  and  as  he  would  have  be»i  bound,  go 
they  are  bound,  to  do  equity. 

'Aside  from  the  effect  of  the  absolute  trans- 
fer of  the  policy,  which  was  in  writing,  it  is 
well  settled  that  the  act  of  the  de6edent  in 
permitting  the  policy  which  had  been  so  as- 
signed to  remain  in  the  hands  of  appellee, 
and  oft-repeated  agreements  by  him  that  it 
should  stand  as  security  for  any  amount  in 
which  he  might  be  from  time  to  time  indebt- 
ed to  appellee,  would  have  amounted  to  an 
estoppel  against  him,  had  he,  during  his  life, 
attempted  to  secure  possession  of  the  policy 
without  payment  to  appellee  of  the  indebted- 
ness incurred  on  the  faith  and  credit  of  the 
policy  as  a  security. 

The  assignment  of  a  policy  need  not  be  In 
writing  to  be  valid,  but  is  governed  by  the 
rule  applicable  to  ordinary  simple  contracts. 
Joyce  on  Insurance,  vol.  3,  |  2326;  May  on 
Insurance,  S  395;  Bacon  on  Benefit  Societies 
and  Life  Ins.  {  297;  Phillips  on  Insurance.  { 
880. 

"An  oral  assignment  of  a  life  insurance 
policy  is  valid  under  our  law."  Box  v.  Lan- 
ier, 112  Tenn.  403,  79  S.  W.  1042,  64  L.  R.  A. 
458. 

There  is  no  merit  in  the  second  asslgn- 
m^t  of  error.  The  witness  Mr.  F.  O.  Watts, 
who  was  president  of  the  appellee  bank,  was 
not  a  party  to  this  suit  and  was  a  compe- 
tent witness.  Southern  Life  Ins.  Co.  v.  Book- 
er, 9  Helsk.  60S,  24  Am.  Rep.  344;  Grange 
Warehouse  Association  v.  Owen,  86  Tenn. 
366,  7  S.  W.  457. 

It  follows  that  the  decree  of  the  chancery 
court  must  be  affirmed. 


LANCASTER  et  al.  ▼.  SCHOOL  DIST. 
NO.  17. 

(Supreme  Court  of  Arkansas.    Jan.  30,  1911.) 

TaiAL    (§    143*)  —  DiKBCnoN    or    Vbbdict  — 

When  Authorized. 

Where  the  testimony  is  conflicting,  and 
there  is  evidence  tending  to  establish  the  issue, 
the  court  may  not  direct  a  verdict 

[E)d.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  f  342;   Dec.  Dig.  S  143.*] 

Appeal  from  Circuit  Court,  Baxter  County ; 
John  W.  Meeks,  Judge. 

Action  by  F.  W.  Lancaster  and  another 
against  School  District  No.  17.  From  a  Judg- 
ment for  defendant  rendered  on  a  directed 
verdict  plaintiffs  appeal.  Reversed  and  re- 
manded. 
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This  salt  was  brought  by  appellants  before 
a  Justice  of  the  peace  to  recover  a  balance  of 
fV&JSO  claimed  to  be  due  them  on  a  written 
contract  for  building  a  acboolhooae  for 
Scbool  District  No.  17,  In  Baxter  county, 
tnd  9100  damages  suffered  by  appellants  be- 
came of  delayed  furnishing  materials  for 
the  building.  The  district  denied  any  In- 
debtedness to  appellants,  claimed  credit  for 
paymmts  to  other  carpenters  whom  It  em- 
idoyed  to  work  on  the  building  and  their 
Iwaid,  amounting  to  $90.85,  admitted  owing 
fiZBO  for  extra  work,  denied  that  appellants 
were  damaged  at  all,  and  by  way  of  coun- 
terclaim alleged  that  the  house  was  not  com- 
pleted in  accordance  with  the  contract,  and 
tbat  the  district  was  thereby  damaged  in  the 
ram  of  $75.  Appellants  rolled,  denying  the 
allegations  of  the  counterclaim,  that  they 
bad  Ured  any  carpoiten,  and  that  they 
should  be  chai^^  for  those  employed  by  the 
directors.  Appellants  amended  their  com- 
plaint and  Joined  the  school  directors  as  de- 
fendants, and  their  appearance  was  entered. 
Defendants  then  offered  to  confess  judgment 
for  $31.50.  l^ere  was  a  Jury  trial,  and  ver- 
dict for  $60.58,  and  defendants  appealed  to 
tbe  circuit  court 

In  tbe  circuit  court  it  was  decided  there 
was  a  misjoinder  of  defendants,  and  appel- 
lants elected  to  proceed  against  the  school 
district  Tbe  contract  was  Introduced  In 
evidence,  showing  that  F.  W.  and  W.  K. 
Lancaster  agreed  to  buUd  tbe  schoolhouse, 
for  which  the  materials  were  to  be  furnish- 
ed, and  tbety  were  to  be  paid  $250  by  the 
scbool  district  and  that  they  were  to  work 
at  the  building  contlnuonsly  until  completed 
and  "^o  be  responsible  for  all  their  own  mis- 
takes." Appellants  testified  tbat  they  built 
tbe  house  In  accordance  with  the  contract  for 
$230.  tliat  they  did  extra  work  amounting  to 
$38.50,  that  they  were  unnecessarily  delayed 
29  days  by  the  failure  to  furnish  them  ma- 
terials as  agreed,  that  the  time  of  each  of 
tliem  was  worth  $3  per  'day,  that  they  could 
have  been  employed  but  for  appellees'  refus- 
al to  allow  them  to  work  anywhere  else  be- 
fore the  building  was  completed,  tbat  they 
had  only  been  paid  $185,  and  that  they  did 
not  employ  any  of  the  carpenters  paid  by  the 
directors,  and  notified  them  not  to  hire  any 
one,  as  they  expected  to  do  the  work  them- 
selves, and  should  not  be  charged  with  the 
amount  bo  paid  by  appellees.  One  of  the 
directors  testified  that  the  district  had  paid 
otber  carpenters  and  for  their  lx>ard  $60.85, 
in  addition  to  the  $185  paid  appellants,  and 
that  one  of  appellants  was  present  when 
three  of  these  warrants  were  drawn  and 
made  no  objection ;  that  the  building  was  in 
bad  condition ;  that  the  lumber  on  the  ground 
wonld  be  worth  more  than  the  building ;  that 
the  rafters  were  not  braced,  and  the  roof  had 
sagged  about  10  inches,  and  the  walls  had 
spread  about  4  Inches  near  tbe  center  and 


at  the  top ;  that  they  had  to  have  four  rods 
put  through  It  at  a  cost  of  $20,  to  keep  it 
from  spreading  further.  Several  other  wit- 
nesses testified  as  to  the  condition  of  the 
building  and  tbe  cause  and  amount  of  this 
damage.  Appellants  testified  the  damage  to 
the  building  was  slight  and  caused  by  the 
light  material  furnished  them  for  use  in  its 
construction,  and  not  because  of  poor  work, 
and  that  It  had  been  accepted  by  the  direc- 
tors of  the  district  and  the  work  pronounced 
well  done.  Appellants  asked  tbe  court  to 
give  certain  instructions;  but  the  court  in- 
structed a  verdict  for  appellee,  and  from 
the  judgment  thereon  this  appeal  was  taken. 

S.  W.  Woods,  for  appellants.  Horton  ft 
South,  for  appeUee. 

KIRBY,  X  (after  sUtlng  tbe  facts  as 
abovej.  This  was  a  case  for  tlie  decision  of 
a  jury.  The  testimony  was  conflicting,  and 
there  was  evidence  tending  to  establish  the 
issue.  The  court  erred  in  directing  the  Jury 
to  return  a  verdict  in  favor  of  the  defoid- 
ant  Hutchinson  ▼.  Gorman,  71  Ark.  306, 
78  S.  W.  793 ;  St  L.,  I.  M.  &  S.  Ry.  Co.  t. 
Petty,  63  Ark.  94,  37  S.  W.  800;  WaUU  r. 
St  L.,  I.  M.  &  S.  Ry.  Co.,  77  Ark.  656,  95  S. 
W.  446;  Neal  v.  St  L.,  I.  M.  &  S.  Ry.  Co., 
71  Ark.  445,  78  S.  W.  220;  State  v.  Caldwell, 
70  Ark.  74,  66  S.  W.  150. 

Reversed  and  remanded  for  a  new  trial. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  ▼.  STACKS. 
(Supreme  Court  of  Arkansas.    Jan.  30,  1911.) 

1.  Railboads  (I  346*)— Opebation— Injuries 
TO  Persons  at  (Trossinos — Contbibutobt 
Meouobnck— Burden  of  Proof. 

In  an  action  against  a  railway  company  by 
one  Injured  in  crossing  the  track,  the  burden 
of  proving  contributoiy  negligence  is  upon  the 
defendant 

(E:d.  Note.— For  otber  cases,  see  Railroads, 
Cent  Dig.  ||  1U7-1123;   Dec  Dig?!  346.»] 

2.  Tbiai  (I  200*)  —  Instructions  —  Repeti- 
tion. 

Where  tbe  trial  court  at  the  request  of  th* 
defendant  railroad  gave  instructions  fully  cov- 
ering the  look  and  listen  rule,  it  was  not  error 
to  refute  additional  ones  on  the  same  subject 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-65G;    Dec  Dig.  {  260.*] 

3.  Appeal  and  Ebbob  (I  231*)— Presenta- 
tion or  Grounds  of  Review  in  Lowkb 
Court— Specifio  Objbotionb  to  Instruc- 
tions. 

Where  the  trial  court  gives  an  iDstruction 
correctly  declaring  the  law,  its  faults  of  verbi- 
age must  under  the  settled  rules  of  court  be 
attacked  by  specific  objections ;  a  general  one 
being  insufficient  to  warrant  review. 

[E}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  231;*  Trial,  Cent  Dig.  f 
689.] 

4.  Railboads  (|  360*)— Operation— Injuries 
at  Grobsinob — Questions  fob  Jubt— Con- 
tbibutobt Neolioencb. 

In  an  action  by  one  injured  while  driving 
over  a  railroad  crossing,   the  question  of  con- 


•ror  ottaw  cases  see  sam*  topic  and  section  NOMBBR  In  Dec.  Dig.  *  Am.  Dig.  Ker  No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


316 


134  SODTHWESTESIN  REPOBT£B 


(Ark. 


tiibntory  negligence  lield  under  tbe  evidence  to 
be  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1160-1192  j  Dec.  Dig.  !  350.*] 

5.  Railroads  (8  327*)— Injubies  at  Cross- 
ing— Duty  to  Look  and  Listkn— Contrib- 

UTORT  NEGLIOBNCB. 

A  traveler  on  a  highway  who  crosses  a 
railroad  track  is  guilty  of  contributory  negli- 
gence if  he  fails  to  look  and  listen  for  trains. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1043-1056 ;   Dec.  Dig.  i  327.*] 

6.  Railroads  (§  350*)— Injuries  at  Cross- 
ing—Questions roB  JcBT— Look  and  Lis- 
ten. 

Unless  the  undisputed  evidence  shows  that 
one  injured  while  crossing  a  railroad  track 
failed  to  look  and  listen,  the  question  of  his 
contributory  negligence  is  tor  the  jury. 

[EH.  Note.— For  other  cases,  «ee  Railroads, 
Cent  Dig.  {§  1169-1176;  Dec  Dig.  g  350.*] 

7.  Railroads  (§  347*)— Injuries  at  Cross- 
ing —  Aduissibiltt  of  Evidence  —  Ob- 
structions at  Crossing. 

Where  one  injured  at  a  railroad  crossing, 
consisting  of  three  tracks,  claimed  that  the  pres- 
ence of  cars  upon  the  side  track  prevented  him 
from  seeing  the  approaching  train,  evidence  of 
calculations  as  to  how  far  the  view  was  cut  off 
made  from  observations  under  conditions  like 
those  of  the  accident  was  admissible,  for  the 
jury  might  have  made  it  themselves,  and,  as 
the  point  to  be  determined  was  how  far  the 
view  was  cut  off,  the  fact  that  the  plaintiff  was 
standing  up  in  a  wagon  when  injured  and  that 
the  observations  were  made  by  one  on  foot  was 
immaterial. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  f  347.*] 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty;  Hugb  Barbam,  Judge. 

Action  by  George  H.  Stacks  against  tbe 
St.  Louis,  Iron  Mountain  &  Soutbern  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

On  November  12,  1908,  at  about  5:30  o'clock 
p.  m.,  appellee,  wblle  attempting  to  drive  his 
team  and  wagon  across  tbe  track  of  appel- 
lant's line  of  railroad  from  south  to  north, 
at  a  public  crossing  in  PlummerriUe,  Ark., 
■was  strucK  by  a  west-bound  local  freight 
train  and  was  permanently  Injured.  He 
brought  suit  for  damages,  alleging  negli- 
gence on  the  part  of  appellant's  employes  in 
operating  the  train.  Appellant  answered,  de- 
nying negligence  on  its  part,  and  alleging 
contributory  negligence  on  the  part  of  appel- 
lee. 

The  facts  and  circumstances  connected 
with  and  attending  tbe  accident  according  to 
the  testimony  of  appellee  are  substantially  as 
follows:  He  was  at  a  gin  in  PlummerriUe 
on  the  south  side  of  appellant's  line  of  rail- 
road, and  drove  his  wagon  and  team  away, 
intending  to  cross  the  railroad  at  a  public 
crossing  about  200  yards  east  of  the  gin. 
The  wagon  road  from  tbe  gin  to  the  crossing 
is  parallel  with  and  close  to  the  railroad 
track,  and  Is  sis  feet  lower.  There  are  three 
railroad  tracks  there.  The  south  track  is 
known  as  the  "house  track,"  on  which  ears 
are  stored.     The  middle  one  Is  the  passiDg 


track  and  the  north  one  is  the  main  track  of 
the  railroad.  On  the  day  the  accident  hap- 
pened there  were  cars  standing  on  the  south 
track  on  the  east  side  of  the  crossing,  and 
they  were  close  up  to  it  There  were  also 
cars,  on  the  middle  track,  east  of  the  cross- 
ing; but  these  cars  were  not  so  close  to  the 
crossing.  There  were  three  or  four  of  them, 
and  they  were  10,  12,  or  14  feet  east  of  It 
The  road  crossing  there  runs  north  and 
south,  and  appellee  was  attempting  to  cross 
from  the  south.  He  drove  in  a  trot  until  he 
reached  the  crossing.  Appellee  was  standing 
up  in  the  middle  of  the  wagon,  and,  as  his 
team  started  up  the  grade  to  the  first  or 
south  track,  be  checked  it  (but  did  not  stop 
entirely)  to  look  and  listen  for  trains.  He 
was  expecting  a  passenger  train  from  the 
west,  which  was  due  about  that  time,  but 
also  states  that  he  knew  extra  trains  were 
run,  and  that  he  must  look  In  both  direc- 
tions, and  that  he  did  so.  The  railroad  tracK 
east  of  the  crossing  was  straight  for  one- 
fourth  of  a  mile,  and  then  made  a  curve. 
Appellee  drove  across  the  south  track  to  the 
middle  track  looking  as  best  he  could  between 
the  cars,  but  did  not  stop  his  team.  Just  as 
his  team  started  to  go  on  the  main  track,  the 
mules  shied,  and  he  hit  them,  and,  as  the 
wagon  got  on  the  track,  appellee  says  he 
remembers  the  engine  striking  it,  but  does 
not  remember  anything  else.  At  the  time  the 
mules  shied,  appellee  was  not  where  be  could 
see  the  train.  He  liad  not  yet  gotten  i»ast 
tbe  box  cars  on  the  middle  track.  Appellee 
did  not  hear  the  bell  ringing  nor  the  whistle 
sounded  for  the  crossing.  Appellee  was  se- 
verely injured,  and  one  of  his  legs  had  to  be 
amputated.  No  question  In  regard  to  tbe 
verdict  being  excessive  is  raised.  Hence  it 
Is  not  necessary  to  further  abstract  tbe  evi- 
dence showing  tbe  extent  of  appellee's  inju- 
ries. 

Other  evidence  was  introduced  by  appellee 
tending  to  corroborate  bis  statements,  botb 
as  to  the  way  the  injury  occurred,  and  as  to 
cars  being  on  the  middle  track,  east  of  tbe 
crossing.  Calvin  Sellers,  for  the  appellee, 
testified:  "I  am  acquainted  with  the  loca- 
tion and  direction  of  the  railroad  track  in 
the  town  of  Plummerville  in  this  county.  I 
know  where  the  public  road  crosses  the 
track  at  the  bridge  some  150  or  200  feet  east 
of  the  depot  in  Plummerville.  I  have  recent- 
ly examined  that  track  and  taken  measure- 
ments of  the  distances  there.  The  railroad 
tracks  there  are  five  feet  three  inches  wide, 
each  of  them  the  same  width.  Between  tbe 
main  line  and  what  Is  known  as  the  "passing 
track'  tbe  distance  Is  seven  feet  and  nine 
Inches.  Between  the  passing  track  and  the 
house  track  is  eight  feet  six  inches.  The 
distance  from  the  south  rail  of  the  south 
track  to  tbe  north  rail  of  tbe  north  track  is 
32  feet  I  have  measured  the  length  of  an 
ordinary  two-horse  wagon,    ^le  length  from 
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tbe  hind  end  of  the  bed  to  the  front  end  of 
the  tongue  la  21  feet  The  bed  of  an  ordinary 
wagon  la  10  feet  The  width  of  a  box  car  In 
addition  to  the  tracks,  when  standing  on  the 
tracks,  the  side  of  the  car  would  extend  22i^ 
inches  over  each  rail.  Tbht  is  the  ordinary 
car  I  measured.  Q.  Did  you,  at  the  time  you 
took  these  measurements,  measure  or  ascer- 
tain how  far  down  tbe  main  track  one  could 
see  who  was  standing  in  the  center  of  the 
road  and  In  tbe  center  of  the  south  track 
with  a  box  car  standing  up  within  18  or  20 
inches  of  tbe  road  on  the  south  track? 
Answer  if  you  did  first?  A.  I  did  not  ex- 
actly the  figures  you  glTe,  but  I  can  state 
bow  tbe  measurement  was  made,  supposing 
the  box  car  to  have  l>een  standing  within 
12  inches.  The  Court:  Within  12  inches  of 
what?  A.  Of  the  east  side  of  tbe  road. 
Supposing  the  box  car  to  have  been  standing 
one  foot  east  of  the  wagon  road  crossing  the 
tracks,  and  any  person  standing  in  the  cen- 
ter of  tbe  south  track  at  about  what  we  took 
to  be  tbe  center  of  the  road  a  distance  of  6 
feet  by  measurement,  tbe  distance  to  the 
main  line  could  be  seen  past  tbe  comer  of  the 
box  car,  the  center  of  the  main  line  would 
first  be  seen  36  feet  east  of  the  center  of 
the  main  line  and  center  of  tbe  crossing.  I 
made  no  measurements  of  how  far  down  the 
track  cars  could  have  been  seen  or  a  train 
coming  if  there  bad  been  cars  on  tbe  middle 
tradt.  I  made  a  diagram  of  the  three  tracks 
tliere  on  that  occasion.  Made  It  carefully 
with  the  Instruments  I  used  to  make  it  with. 
I  hardly  know  to  what  extent  I  am  educated 
In  mathematics.  I  have  completed  the  course 
in  arithmetic,  algebra,  and  geometry  at  tbe 
University  of  Arkansas." 

Appellee  Introduced  other  evidence  to  show 
that  It  was  not  quite  dark,  and  that  the 
headlight  of  the  engine  was  giving  a  dim 
light;  that  no  smoke  was  escaping  from  tbe 
smokestack  of  the  engine,  and  tbat  tbe  train 
was  gliding  in;  and  tliat  neither  the  bel^ 
was  rung  nor  the  whistle  sounded  for  the 
crossing. 

Appellant  introduced  evidence  tending  to 
show  that  it  was  against  the  rules  of  the 
company  to  leave  cars  standing  on  the  middle 
or  passing  track,  and  that  none  were  stand- 
ing there  when  tbe  train  came  in  on  the  day 
appellee  was  injured;  that  the  steam  bad 
been  shot  off,  and  that  the  train  was  not 
running  over  9  miles  an  hour;  that  there 
were  12  cars  In  the  train;  that  the  bell  was 
ringing,  and  that  tbe  whistle  had  been  blown 
for  the  crossing;  that  the  headlight  was 
bnmlng;  that  the  engineer  and  fireman  were. 
both  keeping  a  lookout;  that  the  engineer 
was  on  the  right-hand  side  of  the  engine,  the 
side  farthest  away  from  appellee;  that  as 
soon  as  the  fireman  discovered  tbe  peril  of 
appellee,  be  gave  the  alarm,-  and  the  engineer 
did  all  that  conld  be  done  to  stop  the  train; 
that  tbe  air  was  working  and  tbe  train  was 
■topped  as  quidcly  as  possible. 

There  was  a  verdict  and  judgment  for  ap- 
pellee, and  the  case  is  here  on  appeaL 


Lovlck  P.  Miles  and  Thos.  B.  Pryor,  for  ap- 
pellant G.  W.  Bruce  and  Sellers  &  Sellers, 
for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  1.  Counsel  for  appellant  contend 
that  the  court  erred  in  telling  tbe  Jury  tbat 
the  burden  of  proof  was  upon  appellant  to 
show  contributory  negligence ;  but  the  deci- 
sions of  this  court  are  adverse  to  their  con- 
tention. Aluminum  Co.  of  N  A.  v.  Ramsey, 
89  Ark.  522,  117  S.  W.  568,  and  cases  cited; 
St  U,  I.  M.  &  S.  Ry.  Co.  T.  Sparks,  81  Ark. 
187.  99  S.  W.  73. 

2.  Counsel  for  appellant  also  urge  that 
tbe  court  erred  in  refusing  certain  instruc- 
tions on  tbe  duty  of  appellee  to  look  and  lis- 
ten while  crossing  the  track  of  appellant. 
Otlier  instructions  given  at  the  request  of 
appellant  fully  covered  this  phase  of  the 
case,  and  it  was  not  error  to  refuse  to  multi- 
ply instructions  on  tbe  same  point  Jones 
&  Norris  V.  Nichols,  46  Ark.  209,  55  Am.  Rep. 
575;  Aluminum  Co.  of  N.  A.  v.  Ramsey, 
supra. 

3.  Counsel  for  appellant  insist  that  the 
court  erred  in  its  instruction  on  contributory 
negligence.  We  do  not  deem  it  necessary 
to  set  out  tbe  instruction.  It  is  copied  from 
one  given  in  tbe  case  of  St  L.,  I.  M.  &  S. 
Ry.  Co.  V.  Tambro,  88  Ark.  16,  114  S.  W. 
230,  and  is  substantially  correct.  If  counsel 
for  appellant  bad  any  objection  to  the  verbi- 
age, this  defect  should  according  to  the  set- 
tled rules  of  the  court  have  been  met  by 
specific  objection. 

4.  Counsel  for  appellant  with  much  force 
urge  that  the  verdict  Is  without  evidence 
to  support  it  because  the  appellee  was  guilty 
of  contributory  negligence.  While  the  ques- 
tion Is  close,  we  think  that,  when  the  testi- 
mony is  considered  in  the  light  of  all  the 
attendant  circumstances  adduced  in  evidence, 
it  cannot  be  said  that  there  is  no  substantial 
evidence  to  warrant  the  verdict  The  evi- 
dence for  appellee  shows  tbat  neither  the 
whistle  was  sounded  nor  tbe  bell  rung  for 
tbe  crossing;  and,  while  the  omission  of  the 
engineer  to  give  these  statutory  signals  did 
not  relieve  appellee  of  the  duty  of  looking 
and  listening  for  the  approach  of  trains,  yet 
tbey  are  warnings  which  he  had  a  right  to 
rely  on  in  determining  whether  a  train  was 
drawing  near.  According  to  appellee's  own 
testimony,  bis  view  of  an  approaching  train 
from  the  east  was  obstructed  by  box  cars, 
both  on  the  south  and  middle  tracks..  In 
such  case,  while  tbe  traveler  must  not  relax 
bis  endeavor  to  see  approaching  trains,  yet 
necessarily  he  relies  to  a  great  degree  upon 
bis  sense  of  hearing  to  discover  the  approach 
of  a  train,  and  in  doing  this  he  listens,  not 
only  for  the  noise  made  by  the  running  of 
the  train,  but  for  the  signals  which  the  engi- 
neer is  required  to  give  by  ringing  the  bell 
or  sounding  the  whistle  for  tbe  crossing. 
Appellee's  testimony  tends  to  show. that  he 
was  in  possession  of  all  bis  faculties,  and 
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continually  exercised  tbem  daring  bis  pas- 
sage over  the  crossing.  The  testimony  ad- 
duced by  him  shows  that  the  headlight  was 
dim,  and  on  that  acconnt  its  rays  did  not 
warn  him.  It  is  admitted  that  steam  had 
been  shut  off,  and  that  the  train  was  drifting 
or  gilding  in,  and  on  this  account  the  jury 
might  have  inferred  that  the  train  came 
In  with  little  noise,  and  no  smoke  escaping 
to  give  warning  of  its  approach ;  that  it  had 
rounded  the  curve  before  appellee  came  upon 
the  crossing;  and  that,  for  this  reason,  he 
could  not  see  it  on  account  of  the  box  cars 
obstructing  his  view.  If  he  could  not  liave 
seen  It  after  it  passed  the  curve,  the  Jury 
might  have  found  that  it  would  have  done 
no  good  for  him  to  have  stopped  his  wagon 
between  the  south  and  middle  tracks  to  have 
tried  to  look  between  the  box  cars  on  those 
tracks.  It  will  be  remembered,  too,  that  the 
engineer  and  fireman,  although  they  testify 
they  were  keeping  a  lookout,  did  not  see 
appellee  or  his  team  until  just  as  they  were 
struck.  We  think  under  all  the  evidence 
that  the  question  of  contributory  negligence 
was  one  for  the  Jury.  "It  Is  too  well  es- 
tablished by  the  decisions  of  this  court  to 
need  the  citation  of  authority  that  a  travel- 
er along  a  highway,  attempting  to  cross  a 
railroad  track,  must  look  and  listen  for  the 
approach  of  trains,  otherwise  he  Is  guilty 
of  contributory  negligence,  and  cannot  re- 
cover damages  on  account  of  injury  result- 
ing therefrom.  Unless,  however,  the  undis- 
puted evidence  shows  that  the  traveler  did 
not  look  and  listen,  then  it  Is  a  question  of 
fact  for  the  Jury  to  determine,  from  all  the 
facts  and  circumstances,  whether  the  pre- 
cautions which  he  exercised  In  that  respect 
were  sufficient  to  acquit  him  of  any  charge 
of  negligence."  St.  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Gamer,  90  Ark.  19,  117  S.  W.  763.  See, 
also.  St.  I/..  I.  M.  &  S.  Ry.  Co.  v.  Dlllard,  78 
Ark.  520,  94  S.  W.  617;  St.  L.  &  S.  F.  Rd. 
Co.  V.  Wyatt.  79  Ark.  241,  96  S.  W.  376;  St 
L.,  I.  M.  &  S.  Ry.  Co.  v.  Hitt,  76  Ark.  227, 
88  S.  W.  908,  990. 

5.  Counsel  for  appellant  contend  that  the 
court  erred  in  admitting  the  testimony  of 
Calvin  Sellers.  We  do  not  think  so.  While 
the  witness  was  not  in  a  wagon  at  the  time 
be  made  bis  observations  as  was  appellee 
while  crossing  the  track,  still  the  testimony 
of  appellee  shows  that  he  could  not  see  over 
the  box  cars  when  in  the  wagon  on  the  sooth 
track.  Sellers'  testimony  only  tended  to 
show  at  what  point  the  main  track  would 
come  into  the  line  of  vision  of  a  person 
crossing  the  south  track.  Be  fixed  that 
point  with  an  instrument,  and  then  meas- 
ured the  distance  to  it  from  where  he  was 
standing  on  the  south  track  when  he  fixed 
it.  The  calculations  he  made  were  such  as 
might  have  been  made  by  the  Jury.  The 
point  was,  Where  could  the  main  track  be 
seen  after  the  traveler  had  passed  the  point 


where  his  vision  was  not  obstructed  by  the 
box  cars?  It  made  no  difference  whether 
Sellers  was  high  or  low,  be  was  only  testi- 
fying as  to  the  point  the  main  track  could 
be  first  seen  when  the  obstruction  to  the 
vision  caused  by  the  box  cars  had  beei 
passed.  The  Jury  were  entitled  to  give  it 
whatever  weight  it  carried. 
The  Judgment  will  be  affirmed. 


WILSON  et  al.  v.  ROGERS. 
(Supreme  Court  of  Arkansas.     Jan.  23,  1911.) 

1.  Taxation  (|  734*)— Tax  Salb— Vauditt— 
Tax  Not  Unpaid. 

A  sale  of  land  for  taxes  which  had  been  in 
fact  paid  passes  no  title. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1470-1473 ;    Dec.  Dig.  {  734.«] 

2.  QmsTiNO  TiTM  (i   10»)— TriLE  to   Sup- 
port Action. 

Plaintiff  In  an  action  to  quiet  title  must 
recover  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  defendant's. 

[E!d.  Note. — For  other  cases,  see  Qnieting 
Title,  Cent.  Dig.  {§  36-42;   Dec.  Dig.  §  10.«] 

3.  Taxation  (|  796*)— Tax  Titlb— Action  to 
Test. 

Title  by  adverse  possession  of  seven  years 
is  sufficient  to  support  an  action  to  quiet  title 
against  one  claiming  under  a  void  tax  sale. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  Si  1578-1581;    Dec.  Dig.  {  79&*] 

4.  Advkbse  Possession    (I  43*)— Possession 
or  Mobtoaob— Advebse  Natube. 

Where  a  putcbaser  of  land  gives  back  a 
mortgage  for  the  purchase  money,  which  is 
afterwards  satisfied,  the  possession  of  the  mort- 
gagee is  in  privity  with  the  mortgagor  and  not 
adverse  to  him,  and  hence  there  is  no  break  in 
the  continuity  of  adverse  possession  so  as  to 
make  a  new  point  from  wnich  the  statute  of 
limitatioiis  would  have  to  ma  in  favor  of  a 
later  owner. 

[Dd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  if  213-223;  Dec.  Dig.  { 
43.*] 

5.  &f0BTOAOE8  (i  187*)— Right  of  Possession 
<  Follows  Title. 

A  mortgage  passes  the  legal  title  to  the 
mortgagee,  so  that,  where  it  contained  no  resets 
vation  of  the  right  of  occupancy,  the  ri^t  of 
posses8i(m  follows  the  legal  title. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  469;   Dec.  Dig.  i  187.«] 

6.  Adverse   Possession    (|   43*)  —  Tackino 
SncoESBiTE  Possessions. 

If  a  successive  privity  exists  between  them, 
the  last  occupant  of  land  may  avail  himself  of 
the  occupancy  of  his  predecessors. 

[E!d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  if  213-226;  Dec  Dig.  I 
43.*] 

7.  Adverse    Possession    (f    48*)  —  Tacxino 
Successive  Possessions. 

In  order  to  create  the  privity  requisite  to 
enable  a  subsequent  occupant  to  tack  his  pos- 
session to  that  of  a  prior  occupant  there  need 
not  be  a  conveyance  in  writing,  but  it  is  sofiS- 
cient  if  the  prior  occupant  transferred  his  pos- 
session to  him,  even  though  by  paroL 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  if  21S-225;  Dec.  Dig.  f 
43.*  1 
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&  Advebsk   Possession   (|  43*)  —  Tackino 

SuccEssivB  Possessions. 

The  poBaession  of  a  prior  occupant  of  land 
may  be  passed  by  operanon  of  law  aa  that  of 
an  execution  debtor  to  the  puicliaser  of  the  land 
on  execution  sale. 

[EJd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  is  213-225;  Dec.  Die.  f 
■13.*] 

Appeal  from  Boone  Cbancery  Court ;  T.  H. 
numphreys,   Obancellor. 

Action  by  Mary  A.  Rogers  against  J.  D. 
Wilson  and  others.  From  a  judgment  for 
plalntlir,  defendants  appeal.    AfiSrmed. 

Pace  ft  Pace^  for  appellants.  3.  W.  Story, 
for  appellee. 

McCUIiLOGH.  0.  X  Appellee  instituted 
this  action  in  tjie  chancery  court  of  Boone 
connty  to  quiet  her  title  to  a  tract  of  land 
containing  6.67  acres,  situated  near  the  town 
of  Harrison,  in  that  connty.  Appellee  claims 
InTestltuie  of  title  by  adverse  possession  of 
her  grantors  for  a  period  of  about  20  years, 
and  she  seeks  to  cancel  as  a  cloud  on  ber 
title  a  sale  of  the  land  to  the  state  of  Arkan- 
sas for  taxes,  which  sale  Is  alleged  to  be 
void,  and  a  deed  to  appellants  made  by  the 
commissioner  of  state  lands  pursuant  to  said 
tax  forfeiture.  The  evidence  shows  that  the 
taxes  for  which  the  lands  were  forfeited  had 
been  paid,  and  it  follows,  therefore,  that  the 
tax  sale  was  in  fact  void.  Appellee  must  re- 
cover, If  at  all,  upon  the  strength  of  her  own 
title,  and  not  upon  the  weakness  of  the  title 
of  her  adversaries.  Lawrence  v.  Zimpleman, 
37  Ark.  644;  Sibly  v.  England,  90  Ark.  420, 
119  S.  W.  820.  and  cases  cited. 

Appellee's  chain  of  deeds  constituting  color 
of  title  runs  back  to  the  year  1870,  and  the 
evidence  which  she  adduced  tended  to  estab- 
lish the  fact  that  her  grantors  actually  and 
adversely  occupied  a  portion  of  the  land, 
with  color  of  title  to  the  whole  tract,  from 
the  year  1880  or  thereabout  to  the  year  1895, 
when  one  of  them  conveyed  to  another  gran- 
tee that  portion  of  the  tract  which  was  oc- 
cupied, leaving  the  portion  now  in  contro- 
versy anoccupied.  If  this  is  true,  the  oc- 
cupancy for  more  than  seven  years  consti- 
tuted complete  investiture  of  title  in  appel- 
lee, and  was  sofflcient  to  authorize  the  chan- 
cery court  to  cancel  at  her  instance  the  void 
tax  sale.  The  chancellor  found  In  her  favor 
on  the  question  of  adverse  occupancy  of  her 
grantors,  and,  after  consideration  of  the  evi- 
dence, we  are  of  the  opinion  that  it  sustains 
the  chancellor's  findings. 

It  is  insisted  that  the  continuity  of  the 
possession  was  broken  by  the  occupancy  of 
another  person,  to  whom  one  of  appellee's 
grantors  conveyed  the  land.  In  the  year 
1880  one  of  them,  Henry  Watklns  by  name, 
conyeyed  the  land  to  Goodwin,  and  the  latter 
gave  a  mortgage  back  to  Watklns  to  secure 
the  purchase  price.  The  record  of  this  mort- 
gage appears  subsequently  to  have  been  sat- 


isfied, and  there  is  no  other  conveyance  of 
the  land  by  Watklns  to  Goodwin  or  to  any 
of  appellee's  grantors.  The  mortgage  exe- 
cuted by  Goodwin  to  Watklns  contained  no 
reservation  of  the  right  of  occupancy,  and, 
as  the  legal  title  passed  under  the  mortgage, 
the  right  of  possession  followed  the  legal 
title.  Conceding,  without  deciding,  that  the 
satisfaction  of  the  mortgage  restored  the 
legal  title  to  Goodwin,  the  continued  posses- 
sion of  Watklns  was  not  adverse  to  Good- 
win, thus  becoming  a  new  point  from  which 
the  statute  of  limitations  would  run,  but  it 
was  in  privity  with  Goodwin  and  prevented  a 
break  in  the  continuity  of  possession.  This 
court  in  Mem.  &  L.  R.  Rd.  Co.  v.  Organ,  67 
Ark.  84,  56  8.  W.  952,  approved  the  fol- 
lowing statement  of  the  law  on  this  subject 
in  2  Wood  on  Limitations  (section  271) ;  "If 
a  successive  privity  exists  between  them,  the 
last  occupant  may  avail  himself  of  the  oc- 
cupancy of  his  predecessors.  •  •  •  In  or- 
der to  create  the  privity  requisite  to  en- 
able a  subsequent  occupant  to  tack  to  bis 
possession  that  of  a  prior  occupant,  it  is  not 
necessary  that  there  should  be  a  conveyance 
in  writing.  It  is  sufficient  if  it  is  shown 
that  the  prior  occupant  transferred  his  pos- 
session to  him.  even  though  by  parol.  So, 
too,  the  possession  of  a  prior  occupant  may 
be  passed  by  operation  of  law,  as  of  an 
execution  debtor  to  the  purchaser  of  the  land 
on  execution  sale."  We  are  of  the  opinion, 
therefore,  that  the  evidence  sustained  the 
finding  of  the  chancellor  that  there  was  privity 
of  possession  between  the  occupants  for  more 
than  the  statutory  period,  and  that  appellee 
Is  entitled  to  the  benefit  of  it,  which  vested 
in  her  the  title,  at  least  against  every  one 
except  Goodwin.  Goodwin  being  in  the  chain 
of  appellee's  title  and  jMssesslon,  the  question 
of  title  as  between  him  and  appellee  does 
not  arise. 

Appellee  also  claims  title  by  payment  of 
taxes  for  more  than  seven  years;  but,  as 
her  title  on  that  ground  is  questioned,  the 
views  already  expressed  render  It  utmeces- 
sary  to  discuss  that  matter. 

We  are  of  the  opinion  that  from  the  evi- 
dence the  decree  of  the  chancellor  is  cor- 
rect ;  and  the  same  is  'affirmed. 


ROBINSON  et  al.  ▼.  WYNNE  et  al. 
(Suprema  Court  of  Arkansas.    Jan.  23,  1911.) 
1.  Afpeai.  and   Bbbob   (t  907*)  —  Pbesump- 

TIONB— SUFnCIBHCT  01  WBITINO— EVIDBNCK. 

In  an  action  to  forechMe  a  tmst  deed  to 
secure  a  note  for  (1,200,  plaintKT  claimed  $860 
as  unpaid  balance.  The  evidence  showed  that 
defendant  made  the  note  and  trust  deed  to 
cover  a  loan  to  enable  defendant  to  purchase  cer- 
tain land.  Plaintiff  was  to  get  the  money,  but 
failed,  and  only  got  $400,  and  promised  to  get 
the  balance  later.  In  addition  to  tiie  $400, 
plaintiff  transferred  to  defendant  a  tract  of 
standing  timtier,  for  which  defendant  agreed  to 
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pay  $450  by  charging  it  on  the  mortgage  debt. 
Plaintiff  found  one  Coates  catting  timber,  and 
took  steps  to  prevent  it,  but  defendant  express- 
ly agreed  over  thA  telephone  to  pay  for  the 
timber,  and  plaintiff  sent  the  papers  transfer- 
ring  the  timber ;  and  he  offered  at  the  same  time 
to  pay  the  difference  of  $350  to  defendant  to 
make  up  the  amount  loaned,  but  defendant  in- 
structed Urn  to  credit  it  on  the  loan,  thus  re- 
ducing it  to  the  amount  sued  for.  Held  that, 
an  agreement  concerning  the  sale  of  timber 
being  evidenced  by  some  kind  of  writing,  the 
precise  nature  of  whicii  was  not  shown  in  the 
abstract,  the  writing  will  be  presumed  sufficient 
to  satisfy  the  statute  of  frauds. 

[BM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  f  007.*] 

2.  Fbatjds,   Statute  of  (|  129*)— WbitinG— 

EKiDENCE. 

In  such  a  case,  even  if  the  entries  were 
not  sufficient  to  satisfy  the  statute  of  frauds, 
the  delivery  of  the  timber  to  Coates  and  the 
agreement  of  the  defendant  to  pay  the  price, 
which  was  charged  on  the  mortgage  debt,  where, 
on  the  faith  of  defendant's  promise  to  pay, 
plaintiff  had  dismissed  the  action  he  had  insti- 
tuted to  stop  Coates  from  cutting  the  timber 
until  the  price  was  paid,  took  it  oat  of  the 
statute. 

[Dd.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §i  287-292;  Dec.  Dig.  ! 
129.*] 

Appeal  from  Jackson  Chancery  Court;  Geo. 
T.  Humphries,  Chancellor. 

Action  by  E.  R.  Wynne  and  another  against 
O.  E.  Robinson,  trustee,  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

J.  N.  Rachels  and  Sam  T.  Poe,  for  appel- 
lants.   Brundldge  &  Neelly,  (or  appellees. 


McCTTLLOCH,  C.  J.  This  Is  an  action  to 
foreclose  a  deed  of  trust  conveying  certain 
lands  In  Jackson  county.  Ark.,  In  trust  to 
secure  the  payment  of  a  debt  evidenced  by  a 
note  for  the  sum  of  $1,200  executed  by  A.  J. 
Bell  to  Geo.  C.  Griffith.  B.  R.  Wynne,  the 
trustee  named  in  the  deed,  joins  Griffith  In 
the  action,  which  Is  Instituted  against  Bell 
and  bis  wife  and  Chas.  E.  Robinson,  the 
trustee  of  his  estate  In  bankruptcy.  Plain- 
tiff claims  an  indebtedness  of  $850,  being 
the  alleged  unpaid  balance  due  on  the  note 
after  crediting  It  with  the  sum  of  $350. 
The  trustee,  Robinson,  filed  answer,  admit- 
ting that  the  sum  of  $400  Is  doe  on  the  mort- 
'gage,  and  no  more ;  and  he  also  filed  a  cross- 
complaint  against  Griffith,  claiming  an  In- 
debtedness of  the  latter  to  Bell  for  the  pur- 
chase price  of  a  lot  of  piling,  amounting  to 
more  than  the  balance  due  on  said  mortgage 
debt,  and  he  prayed  for  a  decree  against 
Griffith  for  the  balance.  The  court  on  final 
bearing  found  In  favor  of  plaintiff  in  the  full 
amount  claimed,  and  rendered  a  personal  de- 
cree against  Bell,  and  also  decreed  foreclo- 
sure of  the  trust  deed. 

There  la  a  sharp  conflict  In  the  testimony. 
This  much,  however,  Is  undisputed:  Bell  exe- 
cuted the  note  and  trust  deed  to  Griffith  to 


cover  a  loan  of  |1,200  to  be  made  to  Bell 
to  enable  blm  to  purchase  a  certain  tract 
of  land.    Griffith  was  to  get  the  money  for 
Bell,  but  failed,  and  let  him  have  only  $4tK) 
at  the  time  of  the  purchase  of  the  land, 
promising  to  let  him  have  the  balance  later. 
Griffith  testified  that,  in  addition  to  the  $4iji) 
paid  to  Bell  in  cash,  be  transferred  to  the 
latter  a  tract  of  standing  timber,  for  which 
the  latter  agreed  to  pay  him  $450,  by  having 
It  charged  on  the  mortgage  debt    He  testi- 
fied that  one  Coates  first  applied  to  blm  for 
the  purchase  of  this  timber,  but  that  be  de- 
clined to  sell  It  to  Coates,  and  told  blm  that, 
if  Bell  wanted  to  buy  the  timber,  be  would 
sell  It  to  bim  and  credit  the  price,  $450,  on 
the  amount  which  he  was  to  advance  to  Bell 
on  the  loan  secured  by  the  mortgage;    that 
afterwards  he  found  Coates  cutting  the  tim- 
ber and  took  steps  to  prevent  It,  but  that 
Bell  called  him  up  over  the  telephone  and 
expressly    agreed   to  pay   for   the   timber; 
and  that  thereupon  be  sent  blm  the  papers 
transferring  the  timber.     He  also  testified 
that  subsequently  he  offered  to  send   Bell 
a  check  for  $350  to  make  up  the  amount  of 
tbe  $1,200  loan,  but  that  the  latter  Instructed 
blm  to  credit  It  on  tbe  loan,  which  he  did. 
thus  reducing  It  to  tbe  amount  claimed  in 
tbe  action.    Bell  denied  In  his  testimony  that 
be  agreed  to  pay  $450  for  the  timber,  but 
testified  that  he  sold  and  delivered  to  Grif- 
fith a  lot  of  piling,  for  which  he  had  not  been 
paid,    amounting   to   the   price   of   $G4T.9l. 
Griffith  denied  owing  anything  for  piling,  ex- 
cept possibly  four  or  five  sticks,  which  had 
been  branded  by  bis  agent,  but  wbicb   had 
not  been  delivered.    He  testified  that  be  fur- 
nished Bell  a  statement  which  was  correct 
and  paid  him  $581.66,   the  amount  of  bal- 
ance due  on  account    There  was  some  cor- 
roboration of  the  testimony  of  each  party: 
but  we  are  of  the  opinion  that  the  finding  of 
the  chancellor  is  not  against  tbe  preponder- 
ance of  the  testimony. 

Defendants  insist  that  the  sale  of  tbe  tim- 
ber and  Bell's  alleged  agreement  to  pay  tbe 
price  la  within  the  statute  of  frauds.  Tltf 
testimony  is  to  tbe  effect  that  Griffitb  trans- 
ferred and  delivered  to  Bell  some  kind  of  a 
writing  concerning  tbe  sale  of  tbe  tlmlier. 
tbe  precise  nature  of  which  Is  not  shown  i:i 
the  abstract.  We  must  assume,  In  the  n1>- 
sence  of  a  showing  In  the  abstract,  that  tli.> 
writing  was  sufficient  to  satisfy  the  statute 
of  frauds.  But,  If  that  be  not  so,  the  statute 
Is  satisfied  by  the  delivery  of  the  timber  to 
Coates  and  the  agreement  of  Bell  to  pay  the 
price,  which  was  charged  on  the  mortgage 
debt  Coates  was,  according  to  the  testi- 
mony, In  possession  of  the  timber,  cutting  It : 
and  Griffith,  on  the  faith  of  Bell's  proiuii^c 
to  pay,  dismissed  an  action  wbicb  be  bad  In- 
stlUjted  to  stop  Coates  from  cutting  until  the 
price  should  be  paid. 

Finding  no  error,  tbe  Judgment  Is  affirmed. 
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SOITH  WESTERN  TELEkJEAPH  &  TEIiB- 

PHONE  CO.  ▼.  CITY  Ofi*  DALIiAS. 

(Snpreme  Court  of  Texas.    Feb.  16. 1911.) 

L  MinCICIPAI.  COBPORATIONB  (J  108*)— Pow- 

EKS— Charge  of  Tei£Phonk  Rate— Initia- 

TITB    ARD    RErKBKRDUH— COKStBUOTIOH    Or 

Chabteb  Pbovisiowb— "Ant  Pboposedt  Qb- 

DWAWCR." 

Dallas  City  diarter.  xranted  by  Sp.  Acts 
tfM.h  Leg.,  provides  by  chapter  71,  art.  3,  par. 
1.  that  all  powers  conferrea  on  the  city,  unless 
otberwiae  provided,  shall  be  exercised  by  the 
mayor  and  four  commissioners,  designated  as  the 
hoaid  of  commisMoners.  Article  2,  {  8,  par.  27, 
prts  the  city  power,  by  ordinance,  to  regulate 
ind  fix  the  charges  of  local  telephones.  Para- 
fnph  7  provides  that  "the  right  is  hereby  dele- 
rated  to  the  city  of  Dallas,  acting  through  its 
board  of  commissionen,"  to  regulate  the  charges 
nude  by  corporations,  etc.,  exercising  a  public 
pririlege,  and  to  change  such  regulations,  but 
forbids  such  change  except  after  notice  and  a 
fair  hearing.  Article  8.  par.  1,  provides  that 
■■«ny  proposed  ordinance"  may  be  submitted  to 
the  board  by  petition  signed  by  5  per  cent,  of 
the  electors  voting  at  the  last  mayoralty  elec- 
tioD.  when  the  board  shall  submit  such  ordi- 
nance without  alteration  to  a  vote  of  the  people, 
and  upon  its  adoption  by  a  majority  of  the 
electors  it  shall  go  Into  force.  Article  2,  { 1,  par. 
'.'.  provides  that  the  specification  of  particular 
rowers  shall  not  be  a  limitation  upon  the  gen>- 
eral  powers  granted,  the  intention  being  that 
tlie  city  shall  exercise  all  powers  of  municipal 
fOTeniment  not  otherwise  prohibited.  Held, 
that  article  8,  par.  1,  did  not  authorize  a  sub- 
mindon  to  the  electors  of  oirdinances  upon  any 
Fubject  of  legislation  named  in  the  charter,  but 
only  upon  subjects  to  which  the  initiatory 
method  was  applicable,  and  an  ordinance  regu- 
lating telephone  rates  could  not  be  presented  to 
the  electors  for  adoption,  since  a  fair  hearing 
on  the  reasonableness  of  the  rate  fixed,  as  re- 
qaired  by  article  2.  f  8.  par.  7,  could  not  be 
had  by  that  method,  and  hence  such  an  ordi- 
nance adopted  by  the  electors  was  invalid. 

I  Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig."  i  108.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1.  pp.  412-^133;    vol.  8,  pp.  7575-7577.] 

2.  MORICIPAL  COBPOBATIONS  (|  65*)— POW- 
EK8  —  AUTHOBITT  OF  LEGISLAT17BE  —  IRTIA- 
TIVE    AND    RETEKENDUM. 

The  Legislature,  in  creating  municipal  cor- 
porations, may  provide  for  the  submission  of 
proper  subjects  hj  the  initiative  method  to  the 
elMton  of  the  aty. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
roroorations.  Cent  Dig.  H  157,  158;  Dec.  Dig. 
I  65.») 

3.  MCKICIPAL  COBPOBATIONS  (i  58*)- POW- 
KB8. 

Since  a  municipal  corporation  i>ossesse8  no 
powers,  except  those  given  by  its  charter,  the 
charter  of  toe  city  of  Dallas,  granted  by  Sp. 
.\rt4  SOtb  Leg.  c.  71.  art.  2,  fi  l.par.  2,  providing 
that  the  spedfieation  of  particular  powers  shall 
not  be  construed  as  a  limitation  upon  the  gen- 
eral powers,  and  that  the  city  shall  exercise  all 
powers  of  municipal  government  not  otherwise 
prohibited,  adds  nothing  to  the  powers  express- 
\t  granted  to  the  city  by  its  charter,  the  char- 
ter still  being  the  measure  of  the  city's  powers. 

(Ed.  Note— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  If  145-147 ;  Dec.  Dig. 
f  58.»1 

Error  to  Conrt  of  Civil  Appeals,  Fifth  Su- 
preme Jndldal  District 

Action  by  tbe  Southwestern  Telegraph  & 


Telephone  Company  against  the  City  of  Dal- 
las. Judgment  for  the  City  was  affirmed  by 
the  Court  of  Civil  Appeals  (131  S.  W.  80), 
and  plaintiff  brings  error.  Reversed  and  re- 
manded. 

A.  P.  Wosencraft,  W.  S.  Bramlltt,  and  D. 
A.  Frank,  for  plaintiff  in  error.  Jas.  J. 
Collins  and  John  C.  Robertson,  for  defendant 
in  error. 

BROWN,  C.  J.  The  dty  of  DaHas,  having 
a  population  of  more  than  10,000,  was  grant- 
ed a  charter  by  tbe  Thirtieth  Legislature 
(Sp.  Laws  30th  Leg.  c.  71),  which  contains 
tbe  following  provisions  pertinent  to  the  is- 
sues which  are  presented  by  the  writ  of  error 
in  this  case: 

"Paragraph  1  of  article  S  reads:  'All  pow- 
ers conferred  on  tbe  city  shall,  unless  other- 
wise provided  In  this  charter,  be  exercised 
by  a  mayor  and  four  commissioners,  who 
together  shall  be  known  and  designated  as 
the  board  of  commissioners,  all  of  whom 
shall  be  elected  by  tbe  qualified  voters  of 
tbe  city  at  large  and  shall  devote  their  entire 
time  to  the  service  of  tbe  city.  Tb«  mayor 
shall  be  ex  officio  president  of  the  said  board 
of  commissioners,  and  shall  have  and  exer- 
cise all  of  the  powers  of  a  member  thereof.' 

"Paragraph  27  of  section  8  of  article  2 
reads:  'The  city  of  Dallas  shall  have  tbe 
power,  by  ordinance,  to  fix  and  regulate  the 
price  of  water,  gas  and  electric  ll^bts,  and 
to  regulate  and  fix  tbe  fares,  tolls  and  charg- 
es of  local  telephones  and  exchanges ;  of  pub- 
lic carriers  and  hacks,  whether  transport- 
ing passengers,  freight  or  baggage,  and  gen- 
erally to  fix  and  regulate  the  rates,  tolls 
or  charges,  and  the  kind  of  service  of  all 
public  utilities  of  every  kind.' 

"Paragraph  7  of  section  8  of  article  2 
reads:  *The  right  is  hereby  delegated  to  tbe 
city  of  Dallas,  acting  through  its  board  of 
commissioners,  to  determine,  fix  and  regulate 
the  charges,  fares  or  rates  of  any  person, 
firm  or  corporation  enjoying  or  that  may  en-. 
Joy  a  franchise  or  exercising  any  other  public 
privilege  In  said  dty  and  to  prescribe  the 
kind  of  service  to  be  furnished  by  such  per- 
son, firm  or  corporation,  and  the  mauner  in 
which  it  shall  be  rendered,  and  from  time  to 
time  to  alter  or  change  such  rules,  regula- 
tions and  compensation.  The  board  shall 
make  rules  and  regulations  granting  a  fair 
beoring  to  persons  or  corporations  to  be 
affected  by  said  regulations,  and  no  change 
in  regulations  shall  be  adopted  except  after 
notice  to  tbe  persons  affected  and  after  a 
fair  bearing  shall  be  granted  them;  provid- 
ed, tliat  In  adopting  such  regulations  and  fix- 
ing such  compensation,  or  determining  the 
reasonableness  thereof,  no  stocks  or  bonds 
authorized  or  issued  by  any  corporation  en- 
joying a  franchise  shall  be  considered  unless 
upon  proof  that  the  same  have  been  actually 
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Issned  by  the  corporation  for  money  paid 
and  nsed  for  the  development  of  tbe  corpo- 
rate property,  labor  done  or  property  actual- 
ly received  In  accordance  wltb  tbe  laws  and 
Oonstltatlon  of  tbe  state  applicable  there- 
to; and  In  order  to  ascertain  all  facts  nec- 
essary for  a  proper  understanding  of  what 
Is  or  should  be  a  reasonable  rate  or  regnila- 
tlon,  the  board  of  commissioners  shall  have 
full  x>ower  to  Inspect  books  and  compel  at- 
tendance of  witnesses  as  provided  in  subsec- 
tion 6  hereof  and  may  prescribe  all  penal- 
ties named  in  subsection  6  for  a  failure  or 
refusal  to  attend  and  testify  or  produce 
books.' 

"Paragraph  1  of  article  8,  known  as  the 
Initiative  and  referendum  article  of  the  char- 
ter, among  other  things,  provides:  'Any 
proposed  ordinance  may  be  submitted  to  the 
board  of  commissioners  by  a  petition  signed 
by  registered  electors  of  tbe  city  equal  in 
number  to  the  percentages  hereinafter  re- 
quired. •  •  •  If  the  petition  be  signed 
by  tbe  electors  equal  in  number  to  at  least 
5  per  cent,  but  less  than  15  per  cent,  of  the 
entire  vote  cast  for  all  the  candidates  for 
mayor  at  the  last  preceding  general  election 
at  which  a  mayor  was  elected,  then  such 
ordinance,  without  alteration,  shall  be  sub- 
mitted by  the  board  of  commissioners  to  a 
vote  of  the  people  at  the  next  general  munic- 
ipal election  that  shall  occur  at  any  time  aft- 
er thirty  days  from  the  date  of  the  secre- 
tary's certificate  of  sufficiency  attached  to 
the  petition  accompanying  such  ordinance. 
If  a  majority  of  the  qualified  electors  vot- 
ing on  said  -proposed  ordinance  shall  vote 
In  favor  thereof,  such  ordinance  shall  there- 
upon become  a  valid  and  binding  ordinance 
of  the  city,  and  any  ordinance  proposed  by 
petition,  or  which  shall  be  adopted  by  a 
vote  of  the  people  cannot  be  repealed  or 
amended  except  by  a  vote  of  the  people.' 

"Paragraph  2  of  section  1  of  article  2  of 
said  charter  provides  as  follows:  *•  •  • 
Provided,  further,  tlmt  the  specification  of 
particular  powers  herein  authorized  shall 
never  be  construed  as  a  limitation  upon  the 
goieral  powers  herein  granted.  It  being  in- 
tended by  this  act  to  grant  and  bestow  upon 
tbe  inhabitants  of  the  dty  of  Dallas  full  pow- 
er of  self-government  and  it  shall  have  and 
exercise  all  powers  of  municipal  government 
not  prohibited  by  this  charter,  or  by  some 
general  law  of  the  state  of  Texas,  or  by  the 
provisions  of  the  Constitution  of  the  state 
of  Texas.' " 

Conforming  in  all  respects  to  tbe  require- 
ments of  the  charter,  the  electors  of  tbe 
city  of  Dallas,  by  a  majority  vote,  adopted 
this  ordinance  which  was  duly  enrolled  by 
the  board  of  commissioners: 

"  'Be  It  ordained  by  the  board  of  commis- 
sioners of  tbe  city  of  Dallas: 
'"Section  1.  That  no  person,  firm,  corpo- 
ration, receiver  or  lessee  operating  a  tele- 
phone system  in  the  City  of  Dallas,  shall 


charge  sabscrlbers  more  than  |S.OO  per  month 
per  phone  for  unlimited  single  line  business 
service,  or  charge  more  than  |2.00  per  month 
per  phone  for  unlimited  single  line  residence 
service. 

"'Sec.  2.  That  bills  for  sndi  telephone 
service  shall  become  due  and  shall  be  pre- 
sented on  the  first  day  of  the  month  follow- 
ing the  rendering  of  the  service,  and  such 
bills  shall  be  subject  to  a  discount  of  10  per 
cent  if  paid  on  or  before  the  lOtb  day  of 
said  month. 

"  'Sec.  3.  That  any  person,  firm,  coritora- 
tion,  receiver  or  lessee  operating  a  telephone 
system  in  the  city  of  Dallas,  who  shall  vio- 
late any  of  the  provisions  of  this  ordinance, 
shall  be  fined  $200.00  upon  conviction  in  the 
corporation  court  of  the  city  of  Dallas.' " 

Paragraph  27  of  section  8,  art  2,  of  the 
charter  of  the  city  of  Dallas,  declares  that 
the  power  therein  conferred  shall  be  exercis- 
ed by  ordinance,  and  paragraph  7  of  the  same 
section  directs  that  such  ordinances  shall  be 
enacted  by  the  board  of  commissioners  of 
the  said  dty.  There  can  be  no  doubt  that 
the  authority  to  so  regulate  the  business 
named  in  the  said  sections  may  be  exercised 
by  the  board  of  commissioners.  The  ques- 
tion in  this  case  is,  Had  tbe  voters  the  right 
also,  by  the  method  of  initiation  prescribed, 
to  present  tbe  ordinance  In  question  to  the 
board  of  commissioners  for  submission  to 
the  qualified  voters  of  the  city? 

The  method  by  which  an  ordinance  may  be 
submitted  Is  prescribed  in  paragraph  1  of 
article  8.  The  language  is:  "Any  proposed 
ordinance  may  be  submitted  to  the  board  of 
commissioners  by  a  petition  signed  by  reg- 
istered electors  of  the  dty  equal  in  number 
to  the  percentages  hereinafter  required,"  etc. 
Counsel  for  the  dty  seem  to  understand  this 
language  to  mean  that  an  ordinance  on  any 
subject  of  legislation  mentioned  in  the  char- 
ter may  be  presented  nnder  this  method  of 
initiation  to  the  board  of  commissioners  and 
that  such  presentation  precludes  action  by 
the  board  of  commissioners.  We  are  of  opin- 
ion that  tbe  language  "any  proposed  ordi- 
nance" means  that  an  ordinance  upon  any 
subject  to  which  the  initiatory  method  is 
applicable  may  be  presented  in  the  manner 
prescribed  to  the  commissioners.  It  does 
not  mean  that  all  ordinances  upon  any  sub- 
ject of  legislation  mentioned  In  the  charter 
may  be  enacted  In  that  manner. 

Paragraph  27  of  section  8  prescribes  that 
the  authority  to  regulate  such  business  as 
that  Involved  in  this  litigation  shall  be  exer- 
cised by  ordinance,  but  It  does  not  provide  by 
what  department  the  ordinance  shall  be  en- 
acted, whether  by  the  board  of  commission- 
ers on  their  own  initiative,  or  by  the  voters 
of  the  city  by  the  Initiatory  method  pre- 
scribed in  paragraph  1  of  artlde  8  of  the 
charter.  Paragraph  7  of  the  same  section 
and  article  reads:  "The  right  Is  hereby  dele- 
gated to  the  dty  of  Dallas,  acting  through 
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Its  board  of  commlsBlonen,  to  determine,  fix 
and  regulate  tbe  charges"  etc.,  after  a  fair 
bearing  on  the  reasonableness  of  such  rates. 
In  the  exercise  of  tbe  power  to  regulate 
and  fix  rates,  etc.,  there  must  be  a  body  who 
can  hear  evidence  and  decide  upon  the  rea- 
sonabloiees  or  unreasonableness  of  the  rate 
or  regulation,  and  if  that  cannot  be  done  by 
the  InltiatlTe— the  popular  vote— then,  the 
authority  cannot  be  exercised  la  that  man- 
ner. Can  it  be  necessary  to  offer  argument  to 
show  to  any  man  that  such  hearing  as  the 
law  proTldea  could  not  be  had  In  a  campaign 
before  the  electorate  of  the  city?  It  is  too 
manifest  for  controversy. 

CsB  it  be  Bupposed  that  a  Legislature 
woold  require  a  board  of  commissioners  to 
•ecnre  a  fair  hearing  to  the  party  to  be  af- 
fected, and  yet  would  permit  some  unknown 
party  to  draft  an  ordinance,  specifying  rates 
and  regulations,  without  the  knowledge  of 
any  facta,  and  submit  such  ordinance  to  the 
popular  vote  where  there  can  neither  be  an 
investigation  nor  any  character  of  ascertain- 
ment of  the  facts?  That  would  be  to  place 
upon  the  language  of  the  charter  an  unrea- 
sonable construction.  If  the  charter  provid- 
ed for  the  submission  of  such  issues  to  the 
voters  at  large*  its  validity  would,  at  least, 
be  questionable.  In  Telephone  Co.  v.  Los 
Angeles,  211  U.  S.  280,  29  Sup.  Ct  65  (53  L. 
Ed.  176^,  that  question  was  raised  and  tbe 
court  said:  "The  charter  of  the  city  also 
contains  a  provision  that  upon  petition  of  16 
par  cent,  of  tbe  voters  of  the  dty  any  ordi- 
nance proposed  must  be  submitted  to  the  peo- 
ple, and  may  be  by  them  adopted.  It  is  said, 
therefore,  that  the  power  of  rate  regulation 
might  be,  in  this  manner,  exercised  directly 
by  the  electorate  at  large.  It  may  well  be 
doubted  whether  such  a  result  was  contem- 
plated by  the  Legislature.  There  are  cer- 
tainly grave  objections  to  the  exercise  of  such 
a  power,  requiring  a  careful  and  minute  in- 
vestigation of  facts  and  figures,  by  the  gen- 
eral body  of  the  people,  however  intelligent 
and  right  minded." 

The  charter  of  a  city  Is  to  its  citizens  and 
officers  the  measure  of  their  authority  over 
persons  and  property.  That  charter  secured 
to  the  plaintiff  in  error  "a  fair  hearing," 
and,  as  such  hearing  was  not  and  could  not 
be  had  In  the  adoption  of  this  ordinance,  it 
was  not  enacted  in  accordance  with  the 
charter  and  is  void. 

There  is  no  confiict  between  paragraph  1 
of  article  3  and  paragraph  27  of  section  8 
herein  copied.  They  refer  to  different  sub- 
jects of  legislation,  and  each  can  be  sustain- 
ed and  applied  to  its  subjects.  There  is  noth- 
ing in  our  CooBtltatlon  which  forbids  the 
Legislature  to  submit  proper  subjects  to  the 
voters  of  a  dty  by  the  Initiative.  The  au- 
thority of  tbe  Legislature  in  creating  munic- 
ipal corporations  is  ample  for  such  purpose. 
Brown  v.  Galveston,  97  Tex.  1,  76  S.  W.  488. 1 


Counsel  for  the  dty  Intoke  this  provision 
of  the  charter:  "And  provided,  further,  tnnt 
the  specification  of  particular  powers  herein 
authorized  shall  never  be  construed  as  a  lim- 
itation upon  the  general  powers  herein  grant- 
ed. It  being  intended  by  this  act  to  grant  and 
bestow  upon  the  inhabitants  of  the  dty  of 
Dallas  full  power  of  self-government,  and  it 
shall  have  and  exerdse  all  powers  of  munic- 
ipal government  not  prohibited  by  this  char- 
ter, or  by  some  general  law  of  the  state  of 
Texas,  or  by  the  provisions  of  the  ConsUtn- 
tion  of  the  state  of  Texas." 

A  munldpal  corporation  possesses  no  pow- 
er not  derived  from  its  charter,  therefore  the 
general  terms  "full  powers  of  self-govern- 
ment," and  "all  powers  of  municipal  govern- 
ment not  prohibited  by  this  charter,"  add 
nothing  to  the  terms  of  the  charter.  We 
still  must  look  to  the  charter  for  the  author- 
ity to  sustain  an  act  done  by  the  corpora- 
tion. 28  Cyc.  258,  B,  Powers;  City  of  Bren- 
ham  V.  Water  Co.,  67  Tex.  642,  4  S.  W.  143. 

The  charter  of  the  city  of  Dallas  commit- 
ted the  authority  to  fix  and  regulate  rates 
of  telephone  companies  to  the  board  of  com- 
missioners, which  is  not  a  special  power,  but 
is  the  prescribed  method  of  executing  a  gen- 
eral power;  therefore,  the  clause  Invoked 
and  quoted  above  is  not  applicable  to  these 
facts. 

The  district  court  erred  In  holding  that 
tbe  ordinance  in  question  Is  valid.  It  is 
therefore  ordered  that  the  Judgments  of  the 
district  court  and  Court  of  Civil  Appeals  be 
reversed,  and  that  this  case  be  remanded  to 
the  district  court  to  be  disposed  of  in  ac- 
cordance with  this  opinion. 


BAILESi  et  aL  v.  BLOCK  et  al. 
(Supreme  Court  of  Texas.    Feb.  15,  1911.) 

1.  MoKTOAOis  (I  666*)— "Deticienot." 

A  mortgage  ^'defidency"  is  the  balance  due 
after  exhausting  the  property  given  as  security. 

IBH.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  366.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pi  1943.] 

2.  MOBTOAOKS   XI    666*)  — Deficikkct  — Bn- 

rOBOEMKNT. 

Mortgaged  property  mnst  be  sold  at  fore- 
dosnre  sale,  the  proceeds  applied,  and  the  de- 
ficiency thus  ascertained  before  recoarse  against 
property  of  the  debtor  other  than  that  mort- 
gaged, whether  the  fact  Is  to  be  ascertained  by 
the  court  as  the  basis  of  a  deficiency  judgment, 
or  by  the  clerk  or  referee  as  the  basis  of  a  de- 
ficiency execution  authorized  by  the  decree  of 
foreclosure. 

[Ed.  Note.— For  other  cases^  see  Mortgages. 
Cent  Dig.  f{  1592-1587;   Dec  Dig.  |  556.*] 

3.  MOBIOAOXS    (S    562*)— IDXFICIKHCT— EXBCO- 
TION. 

Rev.  St  1885,  art  1340,  requires  a  mort- 
gage foreclosure  Judgment  to  direct  the  sheriff 
to  sell  the  property  and  to  make  anv  deficiency 
out  of  the  mortgagor's  property,  as  In  ordinary 
executions.    Article  2S43  reqnires  executions  to 
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be  levied  wlthont  delay.  Beld,  that  a  sheriff 
holding  an  order  of  sale  under  mortgage  fore- 
closure cannot  estimate  in  advance  the  proceeds 
that  will  probably  result  from  the  sale,  and 
levy  execution  for  the  probable  balance  on  other 
property,  the  judgment  provided  for  by  article 
1340  and  the  writ  thereunder  being  contingent 
as  to  any  deficiency  until  it  is  rendered  certain 
by  sale  of  the  mortgaged  property ;  and  a  sale 
or  mortgagor's  general  property  under  a  fore- 
closure judgment  before  exhausting  the  mort- 
gaged property  is  void. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  1618-1621;    Dec.  Dig.  §  562.  •] 

4.  Execution  (§  258*)— Sales— Attack. 

To  make  an  execution  sale  immune  from 
collateral  attack,  there  must  be  a  valid  judg- 
ment and  execution. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  £§  736-739;   Dec.  Dig.  {  258.*] 

5.  MoBTGAOES  (S  562*)— Deficiency— Execu- 
tion Sales— Attack. 

Irregularity  in  selling  a  mortgagor's  gen- 
eial.property  on  judgment  in  foreclosure,  und^ 
Rev.  St  1895,  art.  1340,  before  exhausting  the 
mortgaged  property,  is  subject  to  collateral  at- 
tack. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec  Dig.  I  562.*] 

6.  Appeal  and   Ebbob   (|   1177*)— Review- 
Necessity  FOB  Remand. 

Though  an  execution  sale  under  which  de- 
fendants in  trespass  to  try  title  claim  be  ad- 
judged void  on  review,  the  cause  will  be  re- 
manded, where  an  adjustment  of  equities  may 
be  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  H77.»] 

Error  from  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Trespass  to -try  title  by  Mrs.  Alice  M.  Bail- 
ey and  another  against  B.  Block  and  anoth- 
er.. From  a  judgment  of  the  Court  of  Civil 
Appeals  (125  S.  W.  955)  affirming  a  Judgment 
for  defendants,  plaintiffs  bring  error.  Re- 
versed and  remanded. 

Geo.  H.  Breaker,  I.  P.  Hutchinson,  and 
Spotts  &  Matthews,  for  plaintiffs  in  error. 
Ross  &  Wood,  Baker,  Botts,  Parker  &  Gar- 
wood, O.  H.  Pendarvls,  and  H.  J.  Dannen- 
baum,  for  aefendants  In  error. 

WILLIAMS,  J.  This  Is  an  action  of  tres- 
pass to  try  title  for  land  In  the  city  of  Hous- 
ton, the  decision  of  which  depends  on  the 
validity  of  a  sherifTs  sale  thereof  made  In 
1886  to  A.  P.  Lufkin,  under  a  judgment  in  bis 
favor  against  Mrs.  Louise  Breniond,  inde- 
pendent executrix  of  the  will  of  Paul  Brem- 
ond,  deqeased,  to  whose  estate  the  land  be- 
longed. The  plaintiffs  in  error,  plaintiffs  be- 
low, claim  under  deeds  from  Mrs.  Bremond, 
who  was  also  the  devisee  under  the  will,  and 
the  defendants  claim  under  the  prior  sher- 
iff's sale.  The  judgment  under  which  the 
sale  was  made  established  the  debt  against 
Bremond's  estate,  and  also  foreclosed  a  mort- 
gage given  to  secure  it  on  two  pieces  of  land 
other  than  that  in  controversy,  in  the  terms 
of  article  1340,  Rev.  St  1895.  The  order  of 
sale,  which  was  In  conformity  with  the  Judg- 


ment, was  received  by  the  sheriff  November 
5,  1886,  and  he  advertised  the  mortgaged 
property  for  sale  on  the  next  sale  day.  and 
at  the  same  time  indorsed  on  the  writ  a  levy 
on  the  property  In  controversy,  and  advertis- 
ed it  also  for  sale,  as  under  execution  on  the 
next  sale  day.  When  that  day  arrived,  be 
first  sold  one  piece  of  the  mortgaged  proiier- 
ty  and  offered  the  other,  but  received  no  bid, 
and  then  sold  the  land  in  controversy  to 
make  up  a  balance  of  the  Judgment  left  un- 
paid. 

It  is  found  by  the  trial  court  that  the  sher- 
iff, before  levying  on  the  land  in  controversy, 
ascertained  thot  the  mortgaged  property 
would  be  insufficient  to  satisfy  the  Judgment, 
and  for  that  reason  made  the  levy  on  other 
land. 

The  question,  of  course,  is  whether  or  not 
the  sale  of  the  land  in  controversy  was  void, 
and  the  decision  of  It  depends  on  the  effect 
of  several  statutory  provisions.  Article  1340 
prescribes  that  the  Judgment  to  be  rendered 
on  foreclosure  of  a  mortgage  "shall  be 
•  •  •  that  an  order  of  such  sale  issue  to 
the  sheriff,"  etc.,  directing  him  to  sell  the 
same  (the  mortgaged  property)  as  under  ex- 
ecution in  satisfaction  of  the  Judgment;"  and 
if  the  property  cannot  be  found,  or  if  the 
proceeds  of  such  sale  be  insufficient  to  sat- 
isfy the  judgment,  then  to  make  the  money, 
or  the  balance  thereof  remaining  unpaid,  out 
of  any  other  property  of  the  defendant,  as 
in  case  of  ordinary  executions." 

Article  2338  prescribes  the  requisites  of  ex- 
ecutions; the  second  and  third  subdivisions 
being: 

"(2)  If  the  Judgment  be  for  money  simply, 
it  [the  writ]  shall  require  the  officer  to  satiit- 
fy  the  Judgment  out  of  the  property  of  the 
debtor,  subject  to  execution. 

"(3)  If  the  Judgment  commands  the  sale  of 
particular  property  for  the  satisfaction  there- 
of, the  writ  shall  be  framed  accordingly." 

Article  2343,  which  Is  the  chief  reliance  of 
counsel  for  defendant,  is  as  follows:  "When 
an  execution  against  the  property  of  any 
person  is  Issued  to  an  officer,  be  shall  pro- 
ceed without  delay  to  levy  the  same  upon  the 
property  of  the  defendant  not  exempt  from 
execution,  unless  otherwise  directed  by  the 
plaintiff,  his  agent,  or  attorney." 

Much  light  is  thrown  upon  the  meaning 
and  purpose  of  article  1340  by  the  history  of 
the  development  of  the  law  regulating  the 
collection  of  balances,  called  "deficiencies," 
due  on  mortgage  debts  after  exhaustion  of 
the  property  given  to  secure  them.  Original- 
ly, the  mortgagee  could  only  enforce  his 
mortgage  against  the  property.  Later  It  was 
established  that,  if  he  had  a  bond  or  obli- 
gation for  the  debt  collateral  to  the  mort- 
gage, he  might,  after  application  of  the  pro- 
ceeds of  the  mortgaged  property,  maintain 
an  action  at  law  thereon  for  any  balance  un- 
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p»id.  Afterwards,  by  statute,  rule  of  court, 
or  otherwise,  it  became  the  practice  In  some 
jurisdictions  for  the  creditor,  after  the  fore- 
closure and  sale  of  the  property  and  the  re- 
turn thereof  showing  the  result,  to  apply  to 
the  court  which  decreed  the  foreclosure  for  a 
deficloicy  Judgment,  send.  In  other  jurisdic- 
tions, for  the  Judgment  of  foreclosure  to  pro- 
vide for  a  report  of  the  sale,  the  application 
of  the  proceeds,  and  the  issuance  of  execu- 
tion for  any  balance  ascertained  in  that  way. 
The  last  was  the  procedure  in  this  state 
(Pascbal's  Dig.  art  1480)  prior  to  the  revi- 
sion of  1879,  when  the  further  advance 
shown  in  article  1340  was  made.  To  all  of 
these  practices  one  prominent  requirement  is 
conunon,  and  that  is  that  the  foreclosure  sale 
Is  to  be  made,  the  proceeds  applied,  and  the 
deficiency  thus  mathematically  ascertained 
before  any  proceeding  against  the  property 
of  the  debtor,  other  than  that  mortgaged,  la 
allowed.  This  is  true  whether  the  fact  Is  to 
be  ascertained  by  the  court  as  the  basis  of  a 
deficiency  judgment,  or  by  the  clerk  or  ref- 
eree as  the  basis  of  a  deficiency  execution  au- 
thorized by  the  decree  of  foreclosure.  Jones 
on  Mortgages  (6th  Ed.)  |§  lT09a  et  seq., 
1920;  Freer  v.  Tupper,  21  S.  C.  81;  McCall 
T.  Sogers,  77  Ala.  349;  Freeman  on  Execu- 
tions, §  10;  27  Cyc.  1746,  1751,  1752,  1754, 
1756,  1760,  1761. 

Neither  the  court  nor  the  clerk  Is  allowed 
by  such  statutes  to  estimate  in  advance  the 
proceeds  that  will  probably  result  from  a 
sale,  and  award  judgment  or  execution  for  a 
probable  balance.  Is  such  a  power  given  to 
the  sheriff  by  our  statute?  It  as  plainly  de- 
nies it  to  him,  as  other  statutes  referred  to 
deny  it  to  the  court  or  the  clerk.  The  law  is 
K>  stated  in  the  opinions  in  Sellgson  v.  Col- 
Uns,  64  Tex.  314,  and  Ward  v.  Billups,  76 
Tex.  466,  13  S.  W.  308.  The  point  may  have 
been  involved  In  the  former  case  only  In- 
cidentally and  in  the  latter  not  at  all,  but 
we  are  satisfied  that  the  statements  made  of 
the  law  are  correct.  To  the  same  effect  are 
the  decisions  in  Thomas  v.  Simmons,  103  Ind. 
543,  2  N.  E.  203,  3  N.  E.  381,  and  Mitchell  v. 
Rlngle,  151  Ind.  16,  50  N.  E.  30,  68  Am.  St 
Bep.  212,  based  upon  a  statute  like  ours. 

The  Judgment  provided  for  in  article  1340 
Is  contingent  as  to  the  deficiency  to  be  en- 
forced against  the  general  estate  of  the  debt- 
or until  it  is  made  certain  In  the  way  pre- 
scribed, viz.,  by  sale  of  the  mortgaged  prop- 
erty and  ai>pllcatIon  of  the  proceeds,  and  this 
is  true  also  of  the  writ  Freeman  on  Ex- 
ecutions, I  10.  The  officer  has  neither  judg- 
ment nor  writ  to  empower  him  to  proceed 
against  other  property  than  that  mortgaged 
until  the  prescribed  contingency  has  happen- 
ed, Ti2.,  the  sale  and  the  application  of  the 
proceeds  rendering  certain  tiie  amount  to  be 
collected  as  under  execution.  The  writ  is- 
sued on  such  a  Judgment  by  force  of  article 
1340  may  operate  as  both  an  order  of  sale 
and  an  ordinary  execution,  but  not  neces- 
sarily so,  since  the  latter  office  may  be  pre- 


vented from  ever  coming  into  effect  by  the 
satisfaction  of  the  judgment  from  the  sale  or 
otherwise;  and  where  it  does  so  operate,  its 
two  functions  are  active  successively,  and 
not  concurrently.  This  is  made  plain  by  the 
language  of  the  statute,  and  results  from 
the  fact  that  the  deficiency  to  be  collected,  as 
under  execution,  is  uncertain  until  the  sale 
has  taken  place.  It  Is  only  "then,"  and  "if" 
the  proceeds  be  insufficient,  that  the  pro- 
ceeding as  under  execution  is  authorized.  It 
Irresistibly  follows  that  the  function  of  the 
writ  as  a  general  execution  first  comes  into- 
existence  after  the  sale,  and  that  it  is  in  le- 
gal effect  the  same  as  the  execution  former- 
ly required  to  be  issued  after  the  sale  and 
return  of  the  order  of  sale  had  taken  place. 
The  change  in  the  law  merely  makes  it  the 
duty  of  the  sheriff,  instead  of  the  clerk,  to  as- 
certain the  deficiency  after  the  sale,  and  em- 
powers him  then  to  proceed  under  the  same 
writ,  instead  of  a  new  one. 

There  is  nothing  in  article  2343  that  af- 
fects the  question.  It  applies  to  executions 
"against  the  property"  of  the  defendant,  to 
be  enforced  "against  property  not  exempt 
from  execution,"  which  plainly  are  those 
mentioned  in  subdivision  2  of  article  2338, 
for  "money  simply"  to  be  satisfied  "out  of  the 
property  of  the  debtor  subject  to  execution." 
The  procedure  under  writs  like  that  here  in 
question  is  prescribed  by  subdivision  3  of 
the  last-named  article  to  be  in  accordance 
with  the  Judgment  prescribed  by  article  1340. 
It  is  only  where  an  order  of  sale  becomes  an 
ordinary  execution  after  sale  of  the  mortgag- 
ed property,  leaving  a  balance,  that  ttie  fur- 
ther procedure  as  under  ordinary  execution  is 
to  be  followed.  An  order  of  sale  Is  a  kind  of 
execution,  but  it  is  not  the  kind  referred  to  in 
article  2343,  or,  at  least,  is  not  snch  until  a 
sale  of  the  mortgaged  property  has  been  made. 
We  think  It  clear,  therefore,  that  never  before 
the  day  on  which  the  sale  was  made  did 
the  Judgment  or  the  writ  empower  the  sher- 
iff to  proceed  against  Bremoud's  estate  as 
under  execution. 

And  this  conclusion  necessarily  answers 
the  contention  that  the  officer's  departure 
from  the  prescribed  course  amounted  only 
to  an  irregularity  which  did  not  render  the 
sale  void,  but  only  subjected  it  to  direct  at- 
tack. That  contention  Is  founded  on  the 
many  decisions  which  hold  that  purchasers 
at  sheriffs'  sales  are  not  affected  in  collateral 
proceedings  by  the  officer's  failure  to  take 
some  of  the  steps  required  by  the  statutes 
preliminary  to  the  making  of  sales,  such  as 
demand  upon  the  defendant  to  point  out  prop- 
erty, the  making  or  indorsement  of  levy,  the 
giving  of  notice,  and  the  like.  The  very 
foundation  upon  which  those  decisions  rest 
Is  that  at  the  time  of  sale  the  sheriff  holds 
a  valid  execution,  based  upon  a  valid  Judg- 
ment, under  which  all  the  required  things 
could  lawfully  have  been  done.  Persons 
bidding  may  not  be  In  a  position  to  ascertain 
whether   or   not  the   steps  preliminary   to 
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sale  have  be«n  taken,  and  are  entitled  to  pre- 
sume that  the  officer  has  done  his  duty.  But 
all  the  authorities  io\d  that  there  must,  at 
the  least,  be  a  valid  Judgment  and  execu- 
tion, authorizing  the  sale  which  the  officer 
undertakes  to  make. 

If  what  we  have  said  proves  anything,  It 
is  that  the  judgment  and  execution  here  in 
question  did  not  empower  the  sheriff  to  pro- 
ceed in  any  way  against  the  general  estate 
until  the  mortgaged  property  had  been  sold. 
When  that  had  been  done,  the  further  power 
given  was  not  to  sell  other  property  at  once, 
but  to  make  the  money  remaining  unpaid 
out  of  such  other  property,  "as  in  case  of 
ordinary  executions."  Until  the  prescribed 
contingency  had  happened,  the  officer  had  no 
power  to  call  upon  the  defendant  for,  nor 
to  make,  a  levy,  nor  to  give  the  notices  of 
sale — in  short,  to  do  anything  required  to 
be  done  "in  case  of  ordinary  executions." 
His  power  was  the  same,  and  no  more,  than 
it  would  have  been  had  an  execution  for  the 
money  then,  for  the  first  time,  been  put  In 
his  bauds,  and  we  presume  it  will  not  be  con- 
tended that  a  sheriff  has  power  to  sell  under 
an  execution  on  the  day  of  Its  receipt  by 
him.  No  presumption  could  protect  the  pur- 
chaser In  such  case,  because  the  want  of 
power  would  appear  from  the  face  of  the 
writ,  and  of  this  every  one  is  required  to 
take  notice. 

The  principal  arguments  urged  against  the 
contention  that  the  sale  should  be  held  void 
are  based  upon  inconvenience.  One  is  the 
danger  that  in  extreme  cases,  before  the 
sale  of  the  mortgaged  property  could  be 
made,  the  debtor  might  put  his  other  proper- 
ty out  of  reach.  The  answer  is  that  the  pro- 
cess prescribed  for  foreclosure  sales  Is  not 
intended  to  meet  unusual  emergencies.  For 
extraordinary  cases  extraordinary  remedies 
are  prescribed.  It  is  to  be  understood  that 
we  are  not  holding  that  a  mortgagee  la  bound 
to  proceed  for  a  foreclosura  Whether  he 
may  merely  seek  and  obtain  Judgment  for 
bis- debt,  to  be  enforced  by  ordinary  execu- 
tion against  the  debtor's  property  indiscrim- 
inately, is  a  question  not  before  us.  What 
we  do  hold  Is  that  when  he  proceeds  under 
article  1340,  and  obtains  the  Judgment  and 
order  of  sale  there  prescribed,  he  must  pro- 
ceed in  accordance  therewith.  Neither  he 
nor  the  officer  nor  the  purchaser  is  at  liberty 
to  disregard  one  of  the  most  fundamental 
principles  concerning  the  powers  of  officers, 
which  is  that  their  powers  are  prescribed  and 
limited  in  the  process  under  which  they  act, 
and  the  law  controlling  its  execution,  and 
these  powers  cannot  be  enlarged  to  meet  the 
wishes  or  necessities  of  any  one.  It  is  true 
that  hardships  and  losses  generally  follow 
mistakes  made  by  officers  as  to  the  extent  of 
their  powers  In  sujch  matters,  as  they  often 
do  from  other  mistakes  of  law ;  but  it  is  in 
the  power  of  purchasers  to  determine  from 


the  face  of  the  process  Itself  whether  or  not 
it  authorizes  that  which  is  being  done.  In- 
conveniences of  this  kind  are  small  when 
compared  with  those  which  would  result 
from  a  loose  construction  of  the  processes 
prescribed  by  law,  under  which  sheriffs  are 
to  act 

We  hold  that  the  sale  was  void,  and  that, 
upon  the  facts  found,  the  plalntUFS  were  en- 
titled to  recover,  but  as  an  adjustment  of 
equities  may  be  proper,  we  will  remand  the 
cause  in  accordance  with  the  established 
practice.  Smithwick  v.  Kelly,  79  Tex.  564, 
15  S.  W.  486;  Wilkin  v.  Owens,  102  Tex.  197, 
114  S.  W.  104,  115  S.  W.  1174,  117  S.  W. 
425,  132  Am.  St  Rep.  867. 

Reversed  and  remanded. 


DAVIS  et  al.  ▼.  GEOBGBl  et  al. 
(Supreme  Court  of  Texas.    Feb.  15,  1911.) 

1.  EJviDENCB    (I    390*)  —  (Paboi.    Btidewck— 

BOUNDABIES. 

Where  a  deed  described  the  land  conveyed 
as  beginning  at  the  "northeast  corner  of  O.'s 
14  acres,"  parol  evidence  that  the  southeast 
comer  instead  of  the  northeast  comer  was 
meant  was  inadmissible,  as  the  deed  was  plain 
and  unambiguous. 

FEd.  Note.— For  other  cases,  see  ESvidcnce. 
Cent  Dig.  ||  1719-1728;  Dec.  Dig.  |  390.*] 

2.  Evidence  (J  390*)— Pabol  Evidence— In- 
tent. 

A  deed  cannot  be  collaterally  attacked  by 
the  parties  to  it,  or  their  privies,  by  evidence 
tending^  to  show  an  intent  different  from  that 
which  its  language  unmistakably  expresses. 
_  [Ed.  Note.— For  other  cases,  see  EJvidence. 
Cent  Dig.  §{  1719-1728 ;   Dec.  Dig.  |  390.*] 

3.  Evidence  (§  425*)— Paroi.  Evidence. 

Where  the  agreement  between  a  prior  gran- 
tor and  grantee  or  their  intention,  as  a  mere 
fact,  apart  from  the  question  as  to  the  legal 
effect  of  the  deed,  were  important  to  an  inquiry 
in  the  case,  the  deed  would  not  be  the  exclusive 
evidence  of  such  agreement  or  intention;  but 
when  the  question  is,  what  land  did  the  deed 
convey,  its  legal  effect  between  the  parties  is 
the  very  best  invoked,  and  it  must  therefore  an- 
swer the  Inquiry  by  its  own  terms. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  1862 ;   Dec.  Dig.  §  425.*] 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District. 

Action  by  A.  P.  George  and  others  against 
J.  O.  Davis  and  others.  On  a  certiflcate  as 
to  the  admissibility  of  certain  evidence  in 
action  for  trespass  to  try  title,  the  evidence 
was  held  inadmissible. 

E.  P.  ft  Otis  K.  Hamblen,  Burke  &  Tar- 
ver,  D.  F.  Bowe,  T.  M.  Kennerly,  J.  H.  Dav- 
enport, and  Brockman  ft  Kahn,  for  appel- 
lants. D.  B.  Pearson  and  0.  B.  Wharton, 
for  appellees. 

WILLIAMS,  J.  A  question  as  to  the  ad- 
missibility of  certain  evidence  Is  certified  by 
the  Court  of  Civil  Appeals  for  the  First  Dis- 
trict, accompanied  by  a  statement  which 
shows  the  action  to  be  one  of  trespass  to 
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try  tUle  involTlns  In  the  way  to  be  stated 
below  tbe  title  to  the  tract  of  10  acres  of 
land  marked  on  the  following  plat  "Kinkier 
10  acres  according  to  the  field  notes  of  the 
deed" : 
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It  appears  from  the  certificate  that  prior 
to  1855  one  Carl  Grinunell  owned  the  tract 
marked  "Orinunell  or  Carraher  14  acres." 
In  that  year  one  Huddleston  conveyed  to 
Grimmell  a  tract  of  50  acres  described  as 
follows:  "Beginning  at  the  northeast  comer 
of  the  14  acres  (then  owned  by  Grimmell) ; 
tb«ice  east  761  varas  to  a  stake;  thence 
north  293  yaras;  thence  west  730  varas  to 
the  rim  of  a  gaily;  thence  down  said  gully 
to  White  Oak  bayon;  thrice  down  White 
Oak  bayon  to  the  northwest  comer  of  the 
14  acres;  thence  efist  408  varas  to  the  be- 
ginning, containing  SO  acres."  It  was  as- 
serted by  appellees  In  the  trial,  and  evidence 
was  offered  to  show,  that  the  call  to  begin 
at  the  "northeast"  comer  of  the  14  acres 
waa  a  mistake  for  the  "southeast"  comer; 
and  it  Is  stated  in  the  certificate  that,  if  the 
tract  of  SO  acres  be  thus  located,  it  will  in- 
clude both  tracts  of  10  acres  marked  upon 
the  map,  while,  if  It  be  located  in  accord- 


ance with  the  call  In  the  deed.  It  will  Indnde 
of  those  tracts  only  that  beft)re  referred  to. 
The  bearing  of  this  npon  the  controversy 
will  appear.  In  1856  Grimmell  conveyed  to 
Jacob  Kinkier  10  acres  described  as  fol- 
lows: "Beginning  at  the  N.  E.  comer  of 
Grimmell's  14  acres;  thence  east  750  varas 
to  a  stake:  thence  north  74%  varas  to  a 
stake;  thence  west  750  varas  to  a  stake; 
thence  south  74  V^  varas  to  the  beginning." 
There  is  no  dispute  about  the  location  of 
any  line  or  comer  of  the  tract  of  14  acres. 
Appellees,  who  were  plaintiffs  below,  claim 
the  land  covered  by  this  last  description  as 
it  is  written  under  bond  for  title  from  Grim- 
mell made  in  1868  and  deeds  in  accordance 
therewith  from  his  surviving  widow  in  1867 
conveying  lands  including  such  10  acres,  and 
assert  that  there  was  a  mistake  in  the  older 
deed  to  Kinkier,  in  that  it,  too,  called  for 
the  "northeast"  comer  of  the  tract  of  14 
acres  as  the  begiiming  when  the  "south- 
east" comer  was  meant  Upon  this  conten- 
tion the  10  acres  sold  to  Kinkier  would  be 
the  tract  marked  "Kinkier  10  acres  accord- 
ing to  appellees'  claim."  The  certificate 
states  that  the  land  is  now  In  the  suburbs 
of  the  city  of  Houston.  In  support  of  this 
contention,  appellees,  over  the  objection  oi: 
appellants  "that  the  deed,  referred  to  from 
Grlnmiell  to  Kinkier  was  the  best  evidence 
as  to  the  location  of  said  land;  that  the 
questions  and  answers  thereto  were  imma- 
terial and  Irrelevant ;  that  the  deed  was  the 
best  evidence  and  especially  as  Grimmell 
never  owned  any  land  south  of  the  northeast 
comer  of  the  Orraher  (Grinunell)  14  acres, 
and  his  deed  to  Kinkier  describing  the  land 
t>eglnning  at  the  northeast  corner  of  the 
Carraher  (Grimmell)  14  acres  running  east 
and  thence  north  and  thence  west  and  south 
to  the  beginning  is  plain  and  unambiguous, 
and  covers  land  he  owned  at  that  time ;  and 
that  the  evidence  already  introduced  shows 
that  Grimmell  owned  the  land  that  he  de- 
scribed In  the  deed  to  Kinkier  and  did  not 
own  the  land  that  the  witness  described; 
but  that  the  same  was  owned  by  Mrs.  Mc- 
(Jowan" — were  permitted  to  Introduce  evi- 
dence tending  to  show  "that  the  10  acres 
really  sold  and  intended  to  be  conveyed  by 
Grimmell  to  Kinkier  began  at  the  southeast 
Instead  of  the  northeast  comer  of  the  14 
acres.  •  »  »  This  testimony  showed  that 
Kinkier  took  possession  of  10  acres  so  de- 
scribed and  had  always  claimed  this  as  the 
10  acres  conveyed,  that  he  sold  land  ofT  of 
this  10  acres,  and  his  vendees  had  claimed 
and  occupied  the  land  so  conveyed  to  them. 
Much  evidence  was  introduced  along  this 
line,  all  showing  the  intmtion,  as  understood 
by  the  parties,  that  the  Kinkier  10  acres 
was  located  beginning  at  the  southeast  cor- 
ner of  the  14-acre  tract  The  ]ui?  so  found, 
and  the  sufficiency  of  the  evidence  to  sup- 
port such  finding  is  not  questioned  on  this 
appeal." 
There  is  no  pretense  that  these  were  tha 
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pleadings  or  turtles  essential  to  an  action 
for  reformation  of  the  deed.  The  question 
is:  "Did  the  trial  court  err  In  overruling 
the  objection  of  appellants,  above  stated, 
and  admitting  the  evidence  referred  to?" 

It  Is  to  be  observed  that  the  certificate 
does  not  state  the  issues  that  arose  In  the 
trial  of  the  case  nor  the  purposes  for  which 
the  evidence  was  offered,  If  they  were  sped- 
fled,  further  than  may  be  inferred  from  the 
statement  which  we  have  condensed  from 
the  certificate.  It  may  easily  be  conceived 
that  questions  might  arise  in  the  trial  of 
such  an  action  to  the  decision  of  which  the 
evidence  stated  would  be  relevant  and  ad- 
missible ;  but  we  gather  from  the  certificate 
that  the  purpose  was  to  show  that  the  deed 
from  Grimmell  to  Kinkier  did  not  convey 
the  land  subsequently  conveyed  by  Grim- 
mell and  his  widow  to  those  under  whom  ap- 
pellees claim,  but  conveyed  the  other  tract 
Assuming  that  to  have  been  the  purpose, 
we  answer  the  question  In  the  affirmative. 

There  seems  to  be  no  contention  that  the 
description  belongs  in  any  class  in  which 
parol  evidence  would  be  admissible  in  a  con- 
troversy between  the  parties  or  their  priv- 
ies to  aid  a  court  in  solving  questions  left 
in  doubt  by  its  terms.  There  is  no  conflict 
in  its  calls  to  Jnstify  the  disregard  of  de- 
scriptive particulars  which  appear  from  the 
language  itself,  when  considered  together  to 
have  been  mistakenly  used,  and  the  follow- 
ing of  those  which  appear  to  be  true,  In  or- 
der to  identify  the  land  Intended.  Nor  does 
the  effort  to  apply  the  description  to  the 
ground  give  rise  to  any  sort  of  ambiguity  to 
be  removed  ,by  parol  evidence  showing  the 
intention.  Both  on  its  face  and  In  its  ap- 
plication to  the  ground,  the  description  is 
clear  and  unambiguous  and  identifies  as  the 
land  conveyed  the  10  acres  in  dispute.  It  is 
too  well  settled  to  admit  of  doubt  that  such 
a  deed  cannot  be  collaterally  attacked  by  the 
parties  to  It  or  their  privies,  by  evidence 
tending  to  show  an  Intention  different  from 
that  which  its  language  unmistakably  ex- 
presses. 

But  it  is  urged  that  the  parol  evidence 
rule  applies  only  between  the  parties  to  the 
writing  and  their  privies,  and  not  between 
strangers  to  it  nor  between  one  of  the  parties 
and  a  stranger.  That  this  is  to  a  large  ex- 
tent true  of  that  rule  as  it  Is  generally  ex- 
pressed Is  well  settled.  It  might  be  difficult 
by  a  generalization  consistent  with  all  the 
authorities  to  define  the  extent  to  which  it 
Is  true,  and  we  shall  not  attempt  such  a 
task.  Wlgmore  on  Evidence,  $  2446.  The 
facts  of  the  case  stated  permit  the  illustra- 
tion of  a  distinction  which  in  our  opinion 
correct  principle  makes  It  necessary  to  ob- 
serve. If  the  agreement  between  Grimmell 
and  Kinkier,  or  their  intention,  as  a  mere 
fact,  apart  from  the  question  as  to  the  legal 
effect  of  the  deed,  were  Important  to  any  in- 


quiry In  the  case,  the  deed  would  not  be  the 
exclusive  evidence  of  such  agreement  or  in- 
tention; but  when  the  question  is,  what 
land  did  the  deed  convey,  its  legal  effect  be- 
tween 'the  parties  is  the  very  best  invoked, 
and  it  must,  therefore,  answer  the  inquiry 
by  its  own  terms,  since  no  land  was  convey- 
ed except  by  it,  and  it  conveys  no  land  ex- 
cept that  which  by  lt6  terms  it  undertook  to 
convey.  Parol  evidence,  whether  brought  by 
parties  or  strangers,  cannot  make  it  convey 
land  which  it  does  not  purport  to  convey  nor 
prevent  it  from  conveying  that  which  it  does 
clearly  purport  to  convey.  Of  the  authori- 
ties cited  by  counsel  for  appellees,  that 
which  appears  to  come  closest  to  sustaining 
their  contention  is  an  observation  of  Judge 
Roberts  in  Hughes  v.  Sandal,  ^  Tex.  162. 
It  is  seldom  that  ever  a  dictum  of  that  emi- 
nent jurist  is  found  to  be  inaccurate  or 
careless ;  but,  If  his  remark  should  be  taken 
as  having  the  meaning  ascribed  to  it  by 
counsel,  we  should  feel  obliged  to  treat  it 
only  as  an  Inaccurate  dictum.  The  parol 
evidence  admitted  in  that  case  was  correct- 
ly held  to  be  admissible  under  the  rule  as  to 
latent  ambiguities,  and  if  the  further  refer- 
ence to  the  inapplicability  of  the  parol  evi- 
dence rule  to  contests  between  strangers  to 
the  deed  was  Intended  to  apply  to  a  descrip- 
tion in  a  deed  in  which  there  was  no  doubt 
or  uncertainty,  it  was  clearly  a  dictum;  and 
If  it  meant  that  strangers  can,  by  parol  evi- 
dence, prevent  such  a  deed  from  conveying 
land  wliich  It  clearly  undertakes  to  convey 
and  make  it  convey  laxd  which  it  clearly 
does  not  undertake  to  convey,  it  was  as  clear, 
ly  erroneous.  Watts  v.  Howard,  77  Tex.  71, 
13  S.  W.  966;  Powers  v.  Minor,  87  Tex.  88, 
26  S.  W.  1071;  Farley  v.  Deslonde,  69  Tex. 
461,  6  S.  W.  786.  The  description  before 
Judge  Roberts  was  one  which  could  not  be 
applied  to  the  land  without  the  aid  of  parol 
evidence  properly  admitted,  and  we  feel  sure 
he  did  not  mean  to  assert  such  a  proposition 
as  that  Just  stated.  If  it  were  admitted  that 
Grimmell  intended  to  convey  the  lower  10 
acres  as  contended  by  appellees,  that  lnten> 
tlon  could  not  effect  such  conveyance  nor 
prevent  the  deed,  unless  corrected  in  some 
proper  way,  from  standing  as  the  legal  con- 
veyance of  the  land  described  In- it  A  con- 
trary decision  would  virtually  repeal  the  stat^ 
utes  regulating  the  conveyance  of  lands. 


GALVESTON,  H.  &  S.  A.  R.  CO.  et  aL  v. 

JONES. 

(Supreme  Court  of  Texas.    Feb.  15,  1911.) 

1.  CaBBIEBS   (I   219*)— CONNECTINa   Cabbibbs 
— Liability. 

To  bring  a  contract  for  shlionent  of  live 
stock  over  connectinK  lines  witbin  Rev.  St. 
1895,  art  331a.  making  connecting;  carriers 
jointly  liable,  where  the  second  carrier  acqui- 
esces in  the  contract  made  by  the  Initial  car- 
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Tier,  etc.,  the  contract  most  be  for  tbrongh  car- 
riage, and  the  shipment  must  be  received  and 
carried  by  the  connecting  carrier  under  that 
contract,  and  hence,  -where  there  is  no  through 
contract,  a  receipt  bj  the  connecting  carrier 
does  not  fix  joint  liability. 

[EJd,    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  {$  950,  951;   Dec.  Dig.  |  219.*] 

2.  Appeal  and  Ebbob  (|  1084*)— Review— 

Uniicpobtant  Questions. 

Assignments  of  error  to  rulings  of  the 
Court  of  Ciyil  Appeals  not  affecting  the  judg- 
ment appealed  from  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4280;   Dec  Dig.  |  1084.*] 

5.  Cakbiebs  (§  219*)- Live  Stock— Connect- 
ing Cabbiebs— Duty  of  Initial  Cabbieb. 

An  initial  carrier  of  live  stock  need  not 
permit  its  cars  to  go  over  the  connecting  line, 
in  the  absence  of  special  contract  therefor,  and 
is  not  liable  for  damage  resulting  from  the  un- 
loading at  the  end  of  its  line  in  the  absence  of 
negligence. 

[Ed.    Note.— For  other   cases,    see    Carriers, 
Cent.  Dig.  f!  950,  951;   Dec  Dig.  S  219.*) 

4.  Cabbiebs  (|  219*)— Live  Stock— Connect- 

INO  Cabbiebs — Liability. 

The  initial  carrier  under  an  intrastate  live 
stock  shipment  contract  can  limit  its  liability 
to  damage  accruing  on  its  own  line  and  in  de- 
livering the  shipment  to  the  connecting  carrier. 

[Ed.    Note.— For    other   cases,    see   Carriers, 
Cent.  Dig.  fg  950,  951;   Dec  Dig.  {  219.*] 

fi.  Cabbiebs  ({  229*)— Live  Stock— Damages 

— ^MEAjSUBE. 

The  measure  of  damages  for  live  stock 
killed  in  transit  is  their  "market,"  and  not  "rea- 
aonable,"  value.    . 

[Ed.    Note. — For    other    cases,    see   Carriers, 
Cent  Dig.  fg  930,  963,  964;   Dec.  Dig.  g  229.*] 

6.  Appeal  and  Ebbob   (§  1064*)— Habuless 
Ebbob— iNSTsncTioNs. 

Error  in  authorizing  recovery  of  "reason- 
able," instead  of  "market,"  value  of  live  stock 
killed  in  transit  was  harmless,  where  the  evi- 
dence was  restricted  to  market  value. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  4221-4224;    Dec  Dig.  g 

7.  Cakbiebs  (g  213*)— Live   Stock— Delay— 

Under  Rev.  St.  1895,  art.  326,  requiring 
carriers  to  feed  and  water  stock,  if  exercise  of 
ordinary  care  required  stock  to  be  unloaded, 
fed,  watered  and  rested,  the  carrier  was  not 
liable  for  damages  resulting  from  any  reason- 
able incidental  delay. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Dec  Dig.  g  213.*] 

8.  Cabbiebs  (I  219*)— Live  Stock— Connect - 
IKO  Cabbiebs — Deliveby. 

An  Initial  carrier  of  live  stock  need  not 
load  it  on  the  connecting  carrier's  cars,  delivery 
to  the  latter  being  sufficient. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.  gg  950,  951;  Dec.  Dig.  g  219.*] 

9.  Trial   (g   252*)  —  Unsuppobted   Instbuc- 
TioNS— Refusal  Fbopeb. 

An  instruction  on  a  live  stock  shipper's 
duty  to  minimize  damages  resulting  from  a  de- 
lay in  delivery  was  properly  refused  where  the 
evidence  did  not  tend  to  show  negligence  in 
managing  the  stock  after  their  arrival. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  396-612;    Dec  Dig.  g  252.*] 

Error  to  Court  of  Civil  Appeals,  Fourth 
Snpreme  Jndicial  District 


Action  by  T.  B.  Jones  against  the  Galves- 
ton, Harrlsbnrg  &  San  Antonio  Railroad  Com- 
pany and  another.  From  a  judgment  of  the 
Court  of  avll  Appeals  (123  S.  W.  737)  af- 
firming a  judgment  for  plalntilT,  defendants 
bring  error.    Reversed 'and  remanded. 

Baker,  Botts,  Parker  &  Garwood,  W.  B. 
Teagarden,  and  Boggess  &  Davidson,  for 
plaintiff  In  error  Galveston,  H.  &  S.  A.  R.  Co. 
Claude  Pollard  and  R.  J.  McMillan,  for 
plaintiff  In  error  St  Louis,  B.  &  M.  Ry.  Co. 
J.  J.  Foster,  for  defendant  in  error. 

BROWN,  C.  J.  Jones  entered  Into  a  verbal 
contract  with  the  agent  of  the  St  Louis, 
Brownsville  &  Mexico  Railway  Company  to 
transport  1,400  head  of  steer  cattlj;  from 
Caesar,  Tex.,  a  station  on  the  said  rail- 
road, to  Placedo,  at  which  place  It  connected 
with  the  Galveston,  Harrlsburg  &  San  An- 
tonio Railroad  Company,  there  to  deUver  the- 
cattle  to  the  last-named  company  to  be  by  it 
transported  to  Standart,  in  Kinney  county. 
By  the  terms  of  the  parol  contract  the  cattle- 
were  to  be  shipped  through  in  the  same  cars. 
At  Robstown,  a  station  on  the  St.  Louis, 
Brownsville  &  Mexico  Rallwhy  Company  be- 
tween Caesar  and  Placedo,  an  agent  of  that 
road  entered  into  a  written  contract  with 
Jones,  which  we  find  in  the  record,  by  which 
the  said  railroad  company  undertook  to  trans- 
port the  cattle  to  Placedo,  the  end  of  its  line, 
there  to  be  delivered  to  the  Galveston,  Har- 
rlsburg &  San  Antonio  Railroad  Company 
over  which  the  stock  were  wayblUed  to 
Standart  The  contract  provided  that  the 
St  Louis,  Brownsville  &  Mexico  Railway 
Company  should  guarantee  the  rate  of  freight 
and  also  provided  that  neither  carrier  should 
be  liable  for  injuries  or  damages  incurred  be- 
yond Its  own  line.  The  cattle  were  trans- 
ported by  the  first-named  company  to  Placedo- 
and  there  tendered  to  the  Galveston,  Harrls- 
burg &  San  Antonio  Railroad  Company  in 
the  cars  as  loaded,  upon  condition  that  the 
latter  company  would  furnish  to  the  first 
company  a  like  number  of  stock  cars  to  be- 
used  until  the  return  of  the  cars  in  which 
the  cattle  were  shipped.  The  second  carrier 
was  ready  to  accept  the  cattle  in  the  cars, 
but  declined  to  furnish  cars  to  the  St  Louis,. 
Brownsville  &  Mexico  Railway  Company. 
After  considerable  delay  the  cattle  were  un- 
loaded from  the  cars  of  the  first  company 
and  were  reloaded  in  the  cars  of  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railroad 
Company.  The  Court  of  Civil  Appeals  finds 
that  the  second  company  recognized  the  con- 
tract made  by  Jones  with  the  first  company. 
The  cattle  were  injured  by  the  unloading 
and  reloading  at  Placedo,  and  probably  this 
treatment  may  have  caused  them  to  sulTer 
injury  between  that  place  and  the  final  des- 
tination. The  Galveston,  Harrlsburg  &  San 
Antonio  Railroad  Company  carried  the  cat- 
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tie  tn  one  train  to  San  Antonio  where  It  un- 
loaded and  fed  them,  and  gave  them  water 
and  rest  Then  It  carried  them  to  the  place 
of  destination  In  separate  trains  in  which 
there  were  other  cars  than  those  loaded  with 
the  stock.  The  couirt  finds  that  the  Injury 
occurred  In  the  unloading  and  handling  the 
cattle  at  Placedo  and  in  the  transportation 
from  Flacedo  to  Standart 

The  C!onrt  of  CItII  Appeals  held  that  the 
contract  of  shipment  made  between  the  de- 
fendant In  error  and  the  St  Louis,  Browns- 
ville &  Mexico  Railway  Company  constitut- 
ed a  through  shipment  from  Caesar  on  the 
road  of  the  said  company  to  Standart  over 
the  line  of  the  Galveston,  Harrlsburg  &  San 
Antonio  Railroad  Company,  and  that  the  lat- 
ter road  acted  upon  and  recognized  said  con- 
tract, therefore,  that  the  case  comes  within 
the  terms  of  article  331a,  Rev.  St  ISdo: 
"All  common  carriers  over  whose  transporta- 
tion lines,  or  parts  thereof,  any  freight  bag- 
gage or  other  property  received  by  either  of 
such  carriers  for  through  shipment  or  trans- 
portation by  such  carriers  between  points  in 
this  state  on  a  contract  for  through  carriage 
recognized,  acquiesced  in  or  acted  upon  by 
such  carriers  shall,  in  this  state,  with  respect 
to  the  undertaking  and  matter  of  such  trans- 
portation, be  considered  and  construed  to  be 
connecting  lines,  and  be  deemed  and  held  to 
be  the  agents  of  each  other,  each  the  agent 
of  the  others,  and  all  the  others  the  agents 
of  each,  and  shall  be  deemed  and  held  to  be 
under  a  contract  with  each  other  and  with 
the  shipper,  owner  and  consignee  of  such 
property  for  the  safe  and  speedy  through 
transportation  thereof  from  point  of  ship- 
ment to  destination;  and  such  contract  as  to 
the  shipper,  owner  or  consignee  of  such  prop- 
erty shall  be  deemed  and  held  to  be  the  con- 
tract of  each  of  such  common  carriers;  and 
in  any  of  the  courts  of  this  state  any  through 
bill  of  lading,  waybill,  receipt  check  or  oth- 
er instrument  Issued  by  either  of  such  car- 
riers, or  other  proof  showing  that  either,  of 
them  has  received  such  freight  baggage  or 
other  property  for  such  through  shipment  or 
transportation,  sball  constitute  prima  fade 
«vldence  of  the  subsistence  of  the  relations, 
-duties,  and  liabilities  of  such  carrier  as  here- 
in defined  and  prescribed,  notwithstanding 
any  stipulations  or  attempted  stipulations  to 
the  contrary  by  bu<A  carriers,  or  either  of 
them." 

Upon  its  face  the  contract  of  shipment  re- 
presses the  agreement  to  be  that  the  first 
-company  is  to  transport  the  cattle  to  the  end 
-of  Its  line  at  Flacedo  and  there  to  deliver 
the  same  to  the  Oalveston,  Harrlsburg  & 
San  Antonio  Railroad  Company,  limiting  the 
liability  of  each  company  to  damages  arising 
upon  its  own  line.  To  bring  a  contract  of 
this  character  within  the  tenoB  of  artlde 
331a,  the  contract  entered  into  by  the  first 
-carrier  most  be  for  carriage  from  the  point  of 
shipment  to  the  destination,  and  the  ship- 
ment must  be  received  and  carried  by  the 


connecting  carriers  under  that  contract 
There  being  in  this  casd  no  contract  for 
through  shipment  the  fact  that  the  second 
company  received  and  transported  the  cattle 
is  not  sufficient  to  create  the  joint  liability 
declared  by  article  331a,  and  the  Court  of 
Civil  Appeals  erred  In  so  holding.  In  or- 
der to  bind  the  second  or  subsequent  com- 
panies Jointly  with  the  first,  or  with  any  of 
the  other  companies,  there  must  be  some- 
thing more  than  receiving  and  transporting 
the  goods,  or  property,  because  the  law  re- 
quires the  carrier  to  so  receive  and  transport 
such  freight  when  tendered  to  It  Ft  Worth 
ft  D.  C  R.  B.  Co.  V.  WllUams,  77  Tex.  125, 
13  S.  W,  637. 

The  Court  of  ClvU  Appeals  erred  in  Its 
construction  of  article  331a  and  Its  applica- 
tion of  that  provision  of  the  statute  to  the 
contract  in  this  case,  but  the  error  Is  unim- 
portant because  the  trial  court  Instructed  the 
jury  that  the  railroad  companies  were  each 
liable  only  for  the  damages  which  accrued 
upon  its  own  line.  As  the  Judgment  most  be 
reversed  and  the  cause  remanded  for  another 
trial,  we  deem  it  proper  to  correct  the  error 
of  the  Court  of  Civil  Appeals  so  that  It  may 
not  mislead  the  trial  court. 

The  second,  third,  fourth,  and  sixth  as- 
signments of  error  relate  to  rulings  of  the 
Court  of  Civil  Appeals  which  did  not  in  any 
way  affect  the  Judgment  of -the  district  court 
therefore,  they  are  unimportant  in  this  in- 
vestigation and  will  not  be  considered. 

The  St  Louis,  Brownsville  &  Mexico  Rail- 
way Company  assigns  as  error  the  giving  by 
the  trial  court  of  the  following  instruction: 
"Ton  are  charged  that  railway  companies  are 
not  required  by  law  to  permit  their  cars 
loaded  with  cattle  to  go  beyond  the  termini 
of  their  own  lines,  unless  the  refusal  to  do 
so  would  probably  result  In  damage  to  the 
cattle;  and  In  this  connection  you  are  charg- 
ed that  if  the  delay  at  Flacedo  was  caused 
by  the  refusal  of  the  defendant  St.  Louis, 
Brownsville  &  Mexico  Railway  Company,  to 
permit  Its  cars,  loaded  with  the  cattle  In 
question,  to  go  onto  the  line  of  the  defend- 
ant Oalveston,  Harrlsburg  &  San  Antonio 
Railway  Company,  and  the  subsequent  trans- 
fer of  said  cattle  at  Flacedo  to  other  cars 
caused  said  cattle  to  be  Injured — if  they 
were  Injured — and  you  further  find  that  the 
unloading  and  reloading  of  said  catUe  at 
Flacedo  was  negligence,  as  negligence  Is 
heretofore  defined,  you  are  charged  that  said 
defendant  St  Louis,  Brownsville  &  Mexico 
Railway  Company  would  be  liable  to  plain- 
tiff in  damages  for  such  Injury,  If  any,  to 
the  cattle,  occasioned  by  the  delay  in  making 
said  transfer  at  Flacedo,  under  the  instmc- 
tions  which  have  already  been  given  you." 
The  charge  correctly  tells  the  jury  that  the 
railroad  company  was  not  bound  to  permit 
Its  cars  to  go  onto  the  line  of  the  second 
company,  but  erroneously  qualified  the  charge 
thus:  "Unless  the  refusal  to  do  so  would 
probably  result  in  damage  to  the  cattle."    It 
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being  iKwtcH  for  the  railroad  company  to  re- 
fnae  to  deUver  Ita  cars  to  the  connecting 
line.  It  moat  necraaarlly  have  been  lawful 
«lao  for  It  to  onload  tbe  cattle  from  Its  cars 
«t  tbe  end  of  ita  line,  tberefore,  If  tbe  act  of 
unloading,  itself,  might  caose  injnry,  the  rail- 
Toad  company  would  not  be  responsible  for 
such  In^ry  as  arose  out  of  the  performance 
■of  the  lawful  act  G.,  C.  &  S.  F.  By.  Go.  ▼. 
£tate  (Tez.  Civ.  App.)  120  S.  W.  1028.  If. 
lioweTer,  the  act  of  unloading  was  done  at 
«n  lmproi)er  time,  or  in  an  improper  manner, 
■or  was  unnecessarily  delayed,  then  the  com- 
pany might  be  liable,  not  for  unloading  the 
cattle,  but  for  the  negligent  manner  in  which 
the  act  was  done.  The  giving  of  this  charge 
was  error  against  the  St.  Louis,  Brownsville 
A  Mexico  Railway  Company  upon  a  material 
point,  and  perhaps  may  have  seriously  affect- 
ed the  verdict  of  the  Jury  against  It  in  the 
amount  of  damages  assessed. 

There  are  a  number  of  assignments  made 
by  this  company  upon  the  opinion  of  the 
Court  of  Civil  Appeals  on  questions  which 
cannot  possibly  have  affected  the  Judgment, 
therefore  they  will  not  be  reviewed  at  this 
time. 

The  said  railroad  company  also  assigns 
as  error  the  refusal  of  the  court  to  give  this 
charge  to  the  Jury:  "You  are  instructed 
that  the  defendant  St.  Louis,  Brownsville  ft 
Mexico  Railway  Company  is  a  common  car- 
rier, and  as  such  may  limit  its  liability  to 
damages  occurring  on  its  own  line,  and  can- 
not be  required  to  furnish  cars  to  go  be- 
yond its  own  line,  in  the  absence  of  a  con- 
tract 80  requiring  same.  If  you  find  that 
the  contract  of  shipment  in  question  limits 
the  defendant's  liability  to  damages  occur- 
ring upon  its  own  line,  then  in  arriving  at 
the  amount  of  damages,  if  any,  sustained  by 
plaintiff,  you  are  to  look  only  to  such  dam- 
ages as  may  be  shown  to  have  occurred  upon 
defendant's  own  line  of  road,  and  damages. 
If  any,  sustained  in  transferring  said  cattle 
to  connecting  carriers;  and  if  you  further 
find  that  no  damages,  sudi  as  alleged  by 
plaintiff,  occurred  upon  this  defendant's  line 
of  road,  or  in  transferring  said  cattle  to  con- 
necting carriers,  you  will  find  your  verdict 
In  favor  of  this  defendant" 

The  charge  refused  presented  a  correct 
statffioient  of  the  law  applicable  to  the  facts 
of  tills  case,  and  we  are  of  the  opinion  that 
it  should  have  been  given  as  a  guide  to  the 
Jury  in  determining  what  damages,  if  any, 
would  be  properly  chargeable  to  Xhat  rail- 
road company. 

Tbe  trial  court  charged  the  Jury  that  "the 
reasonable  value  at  Standart,  Texas,  of  such 
cattle  as  were  so  killed,  or  died,  if  any,  in 
consequence  of  the  n^ligent  delays,  if  any, 
at  the  time  they  should  have  arrived  there 
and  in  the  condition  they  should  have  been 
In  on  arrival  but  for  sudi  negllgoit  delays. 
If  any,"  would  constitute  the  standard  by 
which  they  were  to  determine  the  amount 


for  which  the  railroad  company  would  be 
liable,  and  also  charged  the  Jury,  in  effect, 
that  the  difference  between  the  value  of  the 
cattle  which  were  injured  and  did  not  die, 
in  the  condition  in  which  they  were  on  ar- 
rlral  at  Standart  and  what  their  value  would 
have  been  If  they  had  been  delivered  in  prop- 
er condition  would  constitute  the  measure  of 
damages  in  favor  of  the  plaintiff.  The  com- 
plaint made  against  the  charge  is  that  it 
uses  the  word  "reasonable,"  instead  of  "mar- 
ket," value.  The  market  value  is  the  prop- 
er standard  by  which  to  measure  such 
damages  and  the  charge  should  so  state  to 
the  Jury,  but  in  this  case  we  find  that  the 
witnesses  all  testified  that  they  knew  the 
market  value  of  the  cattle  and  testified  as 
to  what  tbe  market  value  would  have  been, 
so  there  was  no  injury  to  the  plaintiff  by 
this  error. 

The  other  assignments  of  error  presented 
by  the  St  Louis,  Brownsville  ft  Mexico  Rail- 
way Company  are  unimportant  and  there- 
fore will  not  be  further  considered.  As  to 
that  company  the  Judgment  must  be  reversed 
and  the  cause  remanded. 

The  Galveston,  Harrlsburg  ft  San  Antonio 
Railroad  Company  presents  an  application 
containing  95  pages  of  printed  matter  and 
17  assignments  of  error,  many  of  which  we 
do  not  think  important  as  they  relate  to 
questions  which  probably  will  not  arise  on 
another  trial. 

The  charge  of  the  coart  guarded  this  com- 
pany against  liability  for  injuries  resulting 
from  the  negligence  of  the  other  companies, 
limiting  the  liability  of  the  Galveston,  Har- 
rlsburg &  San  Antonio  Railroad  Company  to 
delays  which  occurred  after  the  cattle  were 
delivered  to  it  at  Placedo.  The  court's 
charge  submitted  in  general  terms  the  ques- 
tion of  unreasonable  delay  in  transporting 
the  cattle  from  Placedo  to  Standart  The 
plaintiff's  petition  alleges  only  delay  at  Pla- 
cedo and  San  Antonio,  and,  in  general  terms, 
that  such  delay  was  negligent  and  unneces- 
sary. This  company  requested  the  court  to 
give  to  the  Jury  the  following  charge:  "Tou 
are  further  charged,  gentlemen  of  the  Jury, 
that  the  law  requires  a  railroad  company 
that  is  transporting  cattle,  to  unload  and 
rest  and  feed  and  water  them  en  route, 
whenever  this  is  reasonably  necessary,  and  in 
computing  any  delay  in  transportation,  such 
refisonable  time  as  is  so  consumed,  and  the 
damage  proximately  flowing  therefrom,  can- 
not be  charged  against  such  carrier.  Ap- 
plying this  rule  of  law  to  the  facts  in  this 
case,  you  are  charged  that  If,  when  the  cat- 
tle reached  San  Antonio,  they  were  tired, 
famished,  and  needed  rest  food,  and  water; 
or,  if  the  time  was  up,  or  about  up,  within 
which  they  should  have  been  fed  and  wa- 
tered and  rested,  then  it  was  the  duty  of 
defendant  Galveston,  Harrlsburg  ft  San  An- 
tonio Railroad  Company  to  unload  and  feed 
and  water  and  rest  the  cattle  there^  and  they 
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are  not  liable  for  any  loss  or  damage  re- 
sulting from  the  delay  so  occasioned,  nor 
would  tbey  be  liable  for  the  fatigue  or  bard- 
ships  of  the  cattle,  If  any,  which  was  neces- 
sarily incident  to  the  prudent  unloading  of 
the  cattle  at  that  point,  and  if,  by  reason 
of  such  delay  and  such  fatigue  of  the  cattle, 
if  any,  as  was  necessarily  occasioned  by  the 
stopping  to  rest,  feed  and  water,  and  the 
loading  and  unloading  with  reasonable  care, 
as  above  stated,  of  the  cattle  at  San  An- 
tonio, they  were  less  able  to  stand  up  and 
be  carried  forward  to  Standart,  and  if  the 
cattle  suffered  injury  or  damage  as  a  direct 
and  proximate  result  of  this  condition,  so 
caused  as  aforesaid,  the  Galreston,  Harris- 
burg  &  San  Antonio  Railroad  Company 
would  not  be  liable  therefor.  Refused.  W. 
C.  Douglas,  Judge." 

Article  326  of  the  Revised  Statutes  of  1895 
reads:  "It  shall  be  the  duty  of  a  common 
carrier  who  conveys  live  stock  of  any  kind 
to  feed  and  water  the  same  during  the  time 
of  conveyance  and  until  the  same  is  deliver- 
ed to  the  consignee  or  disposed  of  as  provid- 
ed in  this  title,  imless  otherwise  provided  by 
special  contract,  and  any  carrier  who  shall 
fail  to  so  feed  and  water  said  live  stock  suf- 
ficiently shall  be  liable  to  the  party  Injured 
for  his  damages,  and  shall  be  liable  also  to 
o  penalty  of  not  less  than  five  nor  more 
than  five  hundred  dollars,  to  be  recovered  by 
the  owner  of  such  live  stock  In  any  court 
having  jurisdiction  in  any  county  where  the 
wrong  is  done  or  where  the  common  car- 
rier resides." 

As  the  charge  of  the  court  submitted  the 
issue  of  negligent  and  unreasonable  delay  on 
the  road  of  this  company  between  Placedo 
and  Standart,  and  there  being  in  the  petition 
no  charge  of  delay  on  tills  road  except  at 
San  Antonio,  it  is  evident  that  the  question 
of  liability  must  have  depended  principally, 
if  not  entirely,  upon  the  stop  made  by  the 
company  at  San  Antonio  for  the  purpose  of 
watering,  feeding,  end  resting  the  cattle. 
The  evldoice  was  sufficient  to  call  for  this 
charge.  It  was  shown  that  the  cattle  had 
been  delayed  at  Placedo  In  the  cars  of  the 
St  Louis,  Brownsville  &  Mexico  Railway 
Company  for  seven  hours  and  from  the  time 
of  their  being  loaded  had  been  upon  the  cars 
without  food,  water,  or  rest  about  28  hours 
when  they  reached  San  Antonio.  The  evi- 
dence, we  t>elieve,  is  undisputed  that  the  cat- 
tle were  In  need  of  water,  feed,  and  rest 
when  the  train  arrived  at  the  latter  place. 
It  therefore  became  Important  to  the  Galves- 
ton, Harrlsburg  &  San  Antonio  Railroad 
Company  that  the  jury  should  be  instructed 
proiterly  with  regard  to  its  duty  under  those 
conditions. 

The  statute  ia  so  plain  that  there  can  be 
no  need  for  argument  to  apply  its  terms  to 
the  facts  of  this  case.  If  the  railroad  com- 
pany had  not  stopped  the  cattle  for  food, 
water,  and  rest  in  their  condition,  it  would 


have  been  liable  to  the  plaintiff  for  injuries 
arising  from  such  failure  and  also  to  a  pen- 
alty not  exceeding  $500  to  he  recovered  by 
the  plaintiff.  Then,  under  the  Instruction  of 
the  court  and  the  allegations  of  the  petition, 
the  jury  were  authorized  to  understand  that 
there  was  an  issue  as  to  whether  the  delay 
at  San  Antonio  was  unreasonable.  On  this 
issue  It  was  necessary  for  the  jury  to  be  in- 
formed as  to  the  duty  ot  the  railroad  com- 
pany  under  the  statute.  If  they  believed 
from  the  evidence  that  the  condition  of  the- 
cattle  when  they  arrived  at  San  Antonio 
was  such  as  to  require,  in  the  exercise  of 
ordinary  care,  that  they  should  be  unloaded, 
fed,  and  watered;  and  also  given  rest,  then 
the  railroad  company  was  not  liable  for  any 
damage  which  may  have  been  caused  by 
such  delay,  either  directly  or  incidentally, 
unless  the  delay  was  itself  unreasonable  for 
some  reason  or  the  cattle  were  improi)erly 
handled.  Such  facts  might  constitute  a  com- 
plete  defense  against  the  charge  of  the  pe- 
tition that  the  delay  at  San  Antonio  had 
caused  the  injury  for  which  this  defendant 
could  be  held  liable. 

The  Galveston,  Harrlsburg  &  San  Antonio 
Railroad  Company  requested  the  court  to 
give  to  the  jury  this  charge:  "You  are  fur- 
ther charged,  gentlemen,  that  it  was  the 
duty  of  the  St.  Louis,  Brownsville  &  Mexico 
Railway  Company  to  make  the  transfer  of 
the  cattle  at  Placedo — that  is,  to  unload  and 
reload  the  cattle,  and  deliver  them  to  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
road Company,  loaded  in  its  cars ;  and  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
road Company  is  not,  in  law,  chargeable  with 
any  delay,  or  the  direct  and  proximate  re- 
sult of  any  delay  occasioned  by  said  trans- 
fer. Refused."  We  are  of  the  opinion  tliat 
the  charge  was  properly  refused,  for  the 
reason  that  it  expresses  ttie  duty  of  the  con- 
necting line  to  be  that  it  load  the  cattle  up- 
on the  cars  of  the  Galveston,  Harrlsburg  & 
Sen  Antonio  Railroad  Company.  Delivery 
to  the  latter  road  by  the  initial  carrier  was 
all  that  the  law  required,  but  this  is  unim- 
portant for  it  does  not  appear  that  any  such 
demand  was  made  and  this  company  partici- 
pated in  the  act  of  unloading  and  reloading 
the  -cattle. 

This  railroad  company  asked  the  court 
to  give  a  charge  to  the  jury  with  regard 
to  the  duty  of  the  plaintiff  to  use  ordinary 
care  to  prevent  any  injury  which  might  re- 
sult after  the  cattle  were  delivered  to  him 
from  the  delay  which  bad  occurred  In  the 
transportation.  It  is  unnecessary  for  us  tO' 
discuss  this  view  of  the  case,  because  the 
evidence  is  not  sufficient  to  charge  the  plain- 
tiff with  negligence  in  the  man«igement  of  the 
cattle  after  he  received  them  from  the  rail- 
road company. 

For  the  errors  which  we  have  pointed  out, 
the  judgments  of  the  district  court  and  the 
Court   of    Civil    Appeals    are    reversed    as 
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against  both  of  the  railroad  companies, 
plaintiffs  In  error,  and  remanded  to  tbe  dis- 
trict court  for  another  triaL 


SHARP  V.  STATE. 

<Court  of  Criminal  Appeals  of  Texas.    Nov.  30, 

1910.    On  Motion  for  Rehearing,  Feb. 

22,  1911.) 

1.  Sbdcction  ({  50*)  —  Evidence  —  Instbuc- 

TIONB. 

Where,  on  a  trial  for  seduction,  two  wit- 
npsses  testified  that  thej  bad  been  criminally  in- 
timate with  prosecutrix  on  several  occasions 
prior  to  the  intercourse  between  accused  and 
prosecutrix,  the  refusal  to  charge  that  though 
prosecutrix  yielded  to  accused  under  a  promise 
of  marriage,  yet  if  before  the  promise  of  mar- 
riage, she  had  had  criminal  interconrse  with  oth- 
er persons,  accused  must  be  acquitted,  was  rever- 
sible erroi. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  §|  89-92;   Dec.  Dig.  f  50.*J 

On  Motion  for  Rehearing. 

2.  Criminal  Law  (|  1144*)  —  Appeal  — Ir- 

STBUCnONB. 

Where  the  trial  court  testified  positively 
that  he  gave  a  charge  that  was  lost,  and  not 
copied  in  the  transcript,  and  one  or  two  wit- 
nesses corroborated  him,  and  the  foreman  of 
the  jury  testified  that  he  had  no  recollection 
of  the  giving  of  such  a  charge,  the  court  on 
appeal  would  assume  that  the  charge  bad  been 
given  so  that  the  conviction  would  not  be  set 
aside  on  the  ground  that  the  charge  liad  not 
been  given. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  3032 ;   Dec.  Dig.  i  1144.*] 

3.  Cbiminai.  Law  (§  594*)  —  Continuance — 
Gbocnds— Absence  of  Witnesses. 

Refusal  to  grant  a  first  continuance  on 
the  ground  of  the  absence  of  a  witness  who 
would  testify  to  a  material  fact  in  defense 
was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cont.  Dig.  {{  1321,  1322,  1332;  Dec  Dig.  i 
594.*] 

4.  Cbikinai.  Law  (S  695*)  —  Evidence— Ad- 

XISSIBILITf. 

It  is  not  error  to  permit  proof  of  the  repu- 
tation of  witnesses  at  the  time  of  the  trial  as 
against  an  objection  going  only  to  the  weight  of 
the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |{  1633-1638;    Dec  Dig.  §  695.*] 

Appeal  from  District  Court,  Delta  County ; 
R.  L.  Porter,  Judge. 

Soott  Sharp  was  convicted  of  crime,  and 
be  appeals.    Reversed  and  remanded. 

Patteson  &  Patteson,  Lennox  &  Lennox, 
and  Moore  k  Park,  for  appellant  John  A. 
Mobley,  Asst  Atty.  Gen.,  for  the  State. 

McCORD,  J.  Appellant  was  convicted  of 
seduction,  and  awarded  a  term  of  five  years' 
confinement  in  the  penitentiary.  Numerous 
questions  are  presented  in  the  record,  but  as 
tbey  are  not  likely  to  occur  upon  another 
trial.  It  is  unnecessary  to  mention  them. 

In  the  trial  of  the  case  two  witnessed  tes- 
tified, to  wit,  Sam  Sinclair  and  Rich  Akard. 
that  each  had  intercourse  with  prosecutrix 


on  several  occasions,  and  at  a  time  anterior 
to  the  intercourse  between  the  defendant  and 
prosecutrix.  The  court  in  Its  charge  to  the 
Jury  omitted  to  Instruct  them  upon  this  Is- 
sue, but  simply  directed  the  Jury  that  if  they 
believed  that  the  prosecutrix  was  under  25 
years  of  age,  and  defendant  had  intercourse 
with  her,  and  the  same  was  under  a  prom" 
ise  of  marriage,  and  she  yielded  her  virtue 
in  consideration  of  that  promise,  he  would 
be  guilty  of  the  offense.  The  court  instruct- 
ed the  Jury  tiiat  "seduction"  means  to  lead 
an  unmarried  female  under  the  age  of  25 
years  away  from  the  path  of  virtue,  to  en- 
tice or  persuade  her  by  means  of  a  promise 
of  marriage  to  surrender  her  chastity,  and 
nowhere  in  the  charge  did  he  instruct  the 
Jury  that  if  at  the  time  she  bad  intercourse 
with  the  defendant  under  a  promise  of  mar- 
riage Bbe  was  an  unchaste  woman,  and  had 
surrendered  her  person  to  other  men,  the  de- 
fendant could  not  be  guilty..  Appellant  re- 
quested the  court  to  charge  the  jury  thaf 
though  they  might  believe  that  prosecutrix 
yielded  to  the  defendant  under  a  promise  of 
marriage  and  that  he  had  Intercourse  with 
her,  yet  if  they  brieve  from  the  evidence 
that  before  such  promise  of  marriage,  if  any, 
the  prosecutrix  had  had  carnal  intercourse 
with  some  other  person  or. persons,  then  it 
would  be  their  duty  to  acquit.  This  charge 
was  refused.  The  facts  of  the  case  call  for 
such  a  charge,  and  it  was  error  for  the 
court  to  fail  to  thus  instruct  the  Jury,  for  if 
she  was  not  a  chaste  woman  and  had  before 
that  time  liad  intercourse  with  other  men, 
she  would  not  be  the  subject  of  "seduction" 
as  that  term  is  known  to  the  law.  See  Van- 
trees  V.  State,  128  S.  W.  383. 

For  the  error  indicated,  the  Judgment  is 
reversed  and  the  cause  is  remanded. 

On  Motion  for  Rehearing. 

HARPER,  J.  At  a  former  day  of  this 
term  the  court  reversed  and  remanded  thU 
cause,  the  opinion  being  by  Judge  McCORD, 
on  the  ground  that  appellant  requested  the 
court  to  charge  the  jury  that  though  they 
might  believe  that  prosecutrix  yielded  to  de- 
fendant under  a  promise  of  marriage,  if  the 
prosecutrix  bad  had  carnal  intercourse  with 
some  other  person  or  persons,  then  it  would 
be  their  duty  to  acquit,  and  the  court  had 
refused  said  special  charge. 

The  state  filed  a  motion  for  a  rehearing, 
alleging  that  defendant  had  requested  two 
special  instructions  on  that  phase  of  the 
case,  and  the  court  had  given  charge  No.  3 
requested  by  defendant,  but  same  had  been 
lost  and  not  copied  in  the  transcript.  The 
charge  alleged  to  have  been  given  fully  cov- 
ers the  point  on  which  the  case  was  revers- 
ed, and  upon  a  hearing,  the  court  trying  the 
cause,  substituted  the  charge.  The  trial  court 
testifies  he  gave  the  charge  as  substituted. 


•For  other  "^les  lea  same  topic  and  section  NUMBER  la  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexei 


Digitized  by 


Google 


334 


134  SOUTHWBSTB&N  REPORTER 


(Tex. 


In  substance,  at  defendant's  request,  as  do 
one  or  two  other  witnesses.  The  foreman  of 
the  Jury  testifies  he  has  no  recollection  of 
such  charge  having  been  given.  If  this  was 
the  only  error  complained  of  in  the  case,  we 
would  have  no  hesitancy  in  granting  the  mo- 
tion for  rehearing  and  affirming  the  case,  as 
the  recollection  of  the  trial  Judge  Is  clear 
about  the  matter,  but  In  the  record  we  find 
defendant's  first  application  for  a  continu- 
ance. It  appears  that  defendant  was  In- 
dicted on  June  9th  and  was  arrested  on  June 
10th,  and  his  case  called  for  trial  on  June 
14th,  the  fourth  day  after  he  was  arrested. 
On  June  14th  be  filed  an  application  for  con- 
tinuance on  account  of  the  absence  of  the' 
witness  John  Tarply,  whose  home  Is  alleged 
to  be  In  Delta  county,  but  who  was  tempo- 
rarily In  Oklahoma.  Appellant  states  that 
he  was  arrested  on  the  10th  day  of  June; 
"that  on  the  11th  day  of  June,  1910,  he  ap- 
plied for  and  caused  to  be  Issued  a  subpoena 
for  his  witnesses,  among  others  for  the  wit- 
ness John  Tarply;  that  said  subpcena,  with 
the  return  of  the  officer  thereon,  Is  here  re- 
ferred to  and  made  a  part  of  this  applica- 
tion; that  by  the  said  return  the  said  wit- 
ness, John  Tarply,  was  not  served,  the  re- 
turn as  to  him  stating  that  he  Is  out  of  the 
county.  Applicant  stated  that  for  many 
years  the  said  witness  has  resided  in  Delta 
county,  and  that  until  a  few  days  ago  ap- 
plicant still  believed  that  be  was  in  said 
comity,  but  was  informed  for  the  first  time 
about  two  or  three  days  ago  that  he  was 
somewhere  In  the  state  of  Ol^lahoma,  the  ex- 
act location  he  did  not  learn;  that  he  has 
not  been  able  to  ascertain  definitely  the  lo- 
cation of  said  witness,  so  as  to  apply  for  a 
commission  to  take  the  deposition  of  the  said 
witness.  Applicant  states  that  as  soon  as 
the  indictment  was  returned  he  began  to  pre- 
pare for  his  defense,  and  has  used  due  dil- 
igence to  secure  the  attendance  of  his  wit- 
nesses, and  has  used  due  diligence  to  locate 
the  said  witness.  Applicant  stated  that  he 
exiiects  to  prove  by  said  witness  that  prior 
to  October  1  and  October  10,  1909,  that  the 
said  John  Tarply  had  carnal  Intercourse  with 
the  prosecuting  witness,  Maud  West;  that 
he  is  informed,  and  so  states,  that  Maud 
West  will  testify  that  she  and  defendant  be- 
came engaged  to  marry  each  other  about  the 
1st  day  of  October,  A.  D.  1909,  and  that  de- 
fendant by  virtue  of  his  promise  of  marri- 
age, had  carnal  intercourse  with  her  on  the 
10th  day  of  October,  A.  D.  1909."  The  ap- 
plication contained  the  other  allegations  es- 
sential to  a  motion  for  a  first  continuance. 
If  the  witness  would  testify  to  the  fact  al- 
leged, and  the  jury  believe  him,  this  would 
be  a  defense  to  the  charge  contained  in  the 
Indictment,  and  we  think  Oie  court  erred  In 
not  granting  the  application  under  the  facts 
in  this  case.    Kelly  v.  State,  33  Tex.  Or.  R. 


31, 24  S.  W.  295 ;  De  Warren  v.  State,  29  Tex. 
464;  Hyden  v.  Stote,  31  Tex.  Or.  R.  401,  20 
S.  W.  764 ;  BfcAdams  v.  State,  24  Tex.  App. 
86,  5  S.  W.  826 ;  Perez  v.  State,  48  Tex.  Cr. 
R.  225,  87  S.  W.  360. 

The  court  did  not  err  in  overruling  the  mo- 
tion to  quash  the  indictment,  and  we  do  not 
think  there  was  any  error  in  permitting  the 
reputation  of  the  witnesses  at  the  time  of 
the  trial  to  be  proven;  the  facts  relied  on 
to  exclude  this  testimony  might  go  to  its 
weight,  but  not  to  its  admissibility. 

For  the  error  pointed  out,  the  motion  for 
rehearing  is  overruled. 


Ex  parte  ROPER. 

(Court  of  Criminal  Appeals  of  Texas.    I>e&  7^ 

1910.    On  Motion  for  Rehearing, 

Feb.  8,  19U.) 

1.  Intoxicating  Liquobs  (S  269*)— Jubisoic- 
TiON— Injunction. 

The  district  court  has  jnrlsdiction  to  is- 
sue ail  injanction  to  restrain  a  drunist,  licens- 
ed to  sell  liquor  on  prescription,  from  selling 
liquor  in  violation  of  law. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  406;  Dec.  Dig.  {  269.*] 

2.  INTOXICATINQ  LiQUOBS  (|  278*)— INJUNC- 
TION. 

An  injunction  restraining  a  druggist  licens- 
ed to  sell  liquor  on  prescription  is  not  void  be- 
cause it  restrains  him  from  selling  on  preacrip 
tioDS  in  accordance  with  law,  as  well  as  with- 
ont  prescriptions  in  violation  of  law;  the  rem- 
edy being  by  motion  for  its  modification. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  413 ;   Dec.  Dig.  |  27a*J 

3.  Injunction  (8  158*)  —  Pbeuminabt  In- 
junction—Vamditt. 

A  preliminary  injunction  once  granted  con- 
tinues in  force  until  the  matter  is  finally  heard 
and  determined,  in  the  absence  of  a  motion  to 
dissolve  the  same,  or  any  acta  of  the  court  in 
respect  thereto. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Gent  Dig.  S  341;   Dec.  Dig.  |  158.*] 

4.  Mandamus  (|  31*)— Retdsal  of  Coukt  to 
Pbooeed  with  Case  Afteb  Obantino  Pbe- 
LiMiNABT  Injunction— Remedy. 

Where  the  court  granting  a  preliminary 
injanction  deliberately  refuses  to  proceed  with 
the  case  on  a  proper  showing,  the  party  en- 
joined may  by  mandamus  compel  a  hearing  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Mandamus; 
Cent.  Dig.  f!  74,  75;    Dec.  Dig.  |  31.*] 

5.  Injunction  (|  230*)  —  Pbeukinabt  In- 
junction-Vauditt. 

A  preliminary  injunction  remains  in  force, 
though  terms  of  court  have  Intervened  after 
its  issuance,  where  there  has  been  no  trial,  nor 
any  order  issued  in  reference  thereto,  and. 
where  the  party  enjoined  has  never  demanded 
a  hearing  on  the  merits,  he  may  not  urge  in 
defense  of  contempt  proceedings  that  he  liad 
not  been  given  a  speedy  trial. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  !S  502-516;   Dec.  Dig.  f  »(►.•] 

6.  Constitutional  Law  (§  191*)— Ex  Post 
Facto  Law. 

Laws  which  affect  the  remedy  or  procedure 
merely  are  not  within  the  scope  of  the  constitu- 
tional inhibition  against  retroactive  laws,  un- 
less the  remedy  is  entirely  taken  away,  or  is  so 
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incnmbered  with  eonditioiu  m  to  render  it  use- 
len  or  impracticable. 

[Ed.  Mote. — ^For  other  eaaes.  Bee  Gonstitntion- 
■1  Law,  Cent  Dig.  |  034;   Dec.  Dig.  §  191.*] 

7.  CoirsTiTcnoKAi.  Law  (|  191*)— Ex  Post 
Facto  Law. 

The  act  of  1907,  antborizinK  injnnctiona  to 
restrain  ttie  sale  of  liqnor  within  any  coonty 
wherein  the  sale  of  liquor  has  been  prohibited 
by  law,  is  not  invalid  as  an  ex  post  facto  law, 
when  applied  to  a  county  which  nad  previonsly 
adopted  prohibition  under  the  local  option  law, 
because  the  atatute  merely  affects  the  remedy 
in  aid  of  the  local  option  law  without  imposing 
any  additional  penalty. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  IMg.  |  534;   Dec.  Dig.  {  191.*] 

8.  Jn«T  (§  31*>— Trial  by  Juky— Statdteb. 

The  act  of  1907,  authorizing  injunctions 
restraining  persons  from  selling  Intoxicating 
liqnors  witlifn  any  county  wherein  the  sale  of 
mtoxicating  liquor  has  been  prohibited  by  law, 
Is  not  invalid  as  denying  the  right  of  tnal  by 
jury,  because  the  matter  inquired  into  in  pro- 
ceedings for  contempt  for  violating-  an  injunc- 
tion relates  merely  to  a  violation  of  the  in- 
junction, and  not  to  a  violation  of  the  local 
option  law. 

[Ed.  Note. — ^For  other  cases,  see  Jury,  Cent. 
Wg.  U  204-219;   Dec.  Dig.  I  31.*] 

9.  CiiiiaNAt.  Law  ({  162*)— Fokkkb  Jeofabdt 

— IKJUKCTION— V  IOI.ATION . 

One  committing  an  act  which  he  is  enjom- 
ed  from  committing,  and  which  is  a  violation 
of  a  penal  law,  may  be  punished  tof  contempt 
for  violating  the  injunction,  and  punished  for  a 
violation  of  the  criminal  law,  and  the  act  of 
1907,  antborizing  injunctions  restraining  the 
sale  of  liqnor  within  counties  wherein  the 
■ale  of  liqoor  has  been  prohibited.  Is  not  invalid 
as  impoaiiiB  an  additional  punishment  for  a  vio- 
lation of  tne  local  option  law. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  28S;   Dec.  Dig.  i  162.*] 

On  Motion  for  Behearing. 

10.  Habeas  Covsva  (|  85*)  —  Injunction — 

Vl0i:.ATION. 

Where,  in  proceedings  for  contempt  for 
violatinf;  an  injunction  restraining  unlawful 
sale  of  liquor,  the  evidence  showed  that  accused, 
who  testified  Uiat  the  business  belonged  to  his 
minor  son,  had  leased  the  premises  and  had 
obtained  in  his  name  the  licenses  required  by 
law,  a  finding  that  he  was  connected  with  the 
bosinesa  and  was  liable  for  a  sale  in  violation 
of  the  injunction  will  not  be  disturbed  on  ha- 
beas corpns. 

[E^.  Note. — ^For  other  cases,  see  Habeas  Cor- 
pus, Dec  Dig.  I  85.*] 

Davidson,  P.  J.,  dissenting. 

Original  application  for  writ  of  habeas 
corpus  by  Ward  Boper  for  his  discharge 
from  custody  under  a  commitment  Issned  in 
contempt  proceedings  against  bim.  Relator 
remanded  to  custody. 

Odell  &  Johnson,  for  appellant  Jobn  A. 
Mobley,  Asst  Atty.  Goi.,  for  the  State. 

RAMSETf,  J.  On  October  29th  of  this 
year  an  application  for  writ  of  habeas  cor- 
pus was  presented  to  Judge  McCORD  of  tbls 
court,  waa  by  him  granted,  and  the  case  set 
down  for  submission  before  the  full  bench  on 
November  9th  of  the  present  year. 

The  a]n>Ucatlon  is  based  on  a  number  of 


grounds,  all  of  which  win  be  hereafter  no- 
ticed. It  appears  in  the  record:  That  about 
the  17th  day  of  December,  1909,  the  county 
attorney  of  Jotuson  coimty  made  applica- 
tion to  Hon.  O.  L.  Lockett,  judge  of  the 
Eighteenth  judicial  district,  alleging,  in  sub- 
stance, that  Ward  Roper  and  R  B.  Boper, 
who  are  alleged  to  be  partners,  had  made  ap- 
plication, through  relator.  Ward  Boper,  to 
secure  a  license  to  engage  in  the  sale  of  liq- 
uor on  prescription.  At  this  time  local  op- 
tl<m  was  In  effect  In  Johnson  county,  and 
had  been  for  some  years.  That  subsequoit 
to  this  and  a  short  time  before  the  filing  of 
the  petition  for  Injunction  relator  had  vio- 
lated the  provisions  of  said  license,  and  had 
made  sales  of  whisky  to  certain  persons 
named  in  the  petition.  After  setting  all  of 
these  matters  out  In  great  detail,  the  peti- 
tion contains  the  following  averment:  "Plain- 
tiff would  further  aver  that  B.  B.  Boper  and 
Ward  Boper,  doing  business  as  druggists  in 
the  place  above  mentioned,  have  under  the 
pretense  of  selling  and  dispensing  Intoxicat- 
ing liquors  on  a  prescription  In  said  John- 
son county,  Tex.,  where  the  unlawful  sale 
of  intoxicating  liquors  has  been  prohibited  by 
law  since  the  19th  day  of  June,  1904,  and  up 
to  the  filing  of  this  petition,  sold  said  in- 
toxicating liquors  In  violation  of  the  law, 
as  above  mentioned,  and  have  thereby  be- 
come the  creators  and  promoters  of  a  com- 
mon and  public  nuisance  that  ought  and 
should  t>e  abated."  The  petition  prays,  there- 
fore, for  a  writ  of  injunction  to  issue  re- 
straining relator  and  B.  B.  Boper,  or  either 
of  them,  their  agents,  servants,  empIoy&«, 
and  assigns  from  selling  or  permitting  to  t>e 
sold,  or  kept  for  the  purpose  of  unlawful 
sale,  any  Intoxicating  liquors  in  their  said 
place  of  business  situated  In  Clebume,  John- 
son county,  Tex.,  as  above  mentioned,  and 
from  creating  and  promoting  a  common  and 
public  nuisance  at  their  place  of  business. 
In  his  fiat  indorsed  on  said  petition  on  the 
17th  day  of  December  the  district  judge  direct- 
ed the  issuance  of  a  writ  of  injunction  as  pray- 
ed for.  The  injunction,  which  was  In  fact 
Issued,  goes  rather  beyond  the  terms  of  the 
petition,  and  Is  to  tUs  effect:  "Ton,  your 
agents,  and  employes,  are  hereby  commanded 
to  restrain  and  desist  from  in  any  manner  or 
way  selling  intoxicating  liquors  in  any  place 
Jn  Johnson  county,  Tex.,  and  from  estab- 
lishing, maintaining,  or  conducting  in  any 
place  In  said  county  where  intoxicating  liq- 
uors are  sold,  stored,  kept,  or  drank,  and 
from  permitting  the  same  to  be  sold,  stored, 
kept,  or  drank  in  any  place  controlled  by  you, 
your  agents  in  said  county,  until  the  further 
order  of  said  district  court"  In  the  answer  of 
relator,  which  included  a  number  of  matters 
as  grounds  of  resisting  the  attempted  impris- 
onment. It  is  alleged  as  a  matter  of  fact  by 
relator  Ward  Boper  that  he  had  no  financial 
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Interest  In  the  business  which  he  says  was 
conducted  by  his  son  R.  B.  Roper.  He  ad- 
mits In  this  answer  that  he  had  obtained  the 
license  from  the  state,  as  well  as  the  federal 
license,  on  account  of  the  fact  that  his  son, 
R.  B.  Roper,  was  then  a  minor,  and  presum- 
ably unable  to  obtain  same,  and  that  he  took 
it  out  for  his  son.  It  is  shown  further  in  the 
testimony  of  relator  that  he  rented  the  build- 
ing In  which  was  conducted  the  business,  but 
da  iips  that  this  was  for  his  son.  The  answer 
was  not  sworn  to.  The  petition  charges  a 
partnership  between  R.  B.  Roper  and  Ward 
Roper.  In  the  absence  of  any  denial  of  part- 
nership, the  court  is  authorized  to  assume 
its  existence.  Besides  if  such  inquiry  could 
be  permitted,  there  is  eridence  in  the  record 
sufficient  to  show  relator's  connection  with 
the  business.  On  bearing,  the  court  found 
relator  guilty  of  a  violation  of  the  injunc- 
tion, and  assessed  a  fine  against  him  of  |100, 
and  adjudged  that  he  be  confined  in  the 
county  jail  for  two  days. 

1.  Among  other  grounds  of  relief,  It  Is 
urged  that  the  district  court  has  no  authority 
to  issue  an  injunction  under  conditions  as 
disclosed  in  this  record,  for  the  reason  that, 
in  substance,  it  is  an  attempt  to  prevent  the 
commission  of  crime  by  an  injunction,  and 
that  this  is  not  permitted  or  sanctioned  by 
law.  Almost  this  precise  question  came  be- 
fore this  court  in  the  case  of  E.\  parte  Alli- 
son, 48  Tex.  Or.  R.  634,  90  S.  W.  492,  3  L. 
R.  A.  (N.  S.)  622.  ^  The  injurifction  in  that 
case  was  issued  by*  Hon.  O.  h.  Ixickett,  re- 
straining Allison  from  the  use  of  certain 
premises  as  a  gaming  house.  Passing  on  this 
question,  Judge  Henderson,  speaking  for  the 
court,  says:  "It  Is  urgently  Insisted  by  re- 
lator that  the  injunction  granted  was  without 
authority  of  law,  because  it  was  an  attempt 
on  the  part  of  the  court  to  enjoin  the  com- 
mission of  a  criminal  offense.  This  conten- 
tion may  be  conceded  as  a  general  proposi- 
tion. State  V.  Patterson,  14  Tex.  Civ.  App. 
465,  37  S.  W.  478;  Ex  parte  Warfield,  40 
Tex.  Or.  R.  413  (50  S.  W.  »33.  76  Am.  St 
Rep.  724].  However,  the  respondent  insists 
that  the  grant  of  the  injunction  in  this  case 
was  not  an  attempt  to  enjoin  the  commis- 
sion of  a  criminal  offense,  but  was  an  injunc- 
tion granted  against  the  use  of  property,  the 
using  thereof  constituting  it  a  nuisance,  and, 
furthermore,  respondent  urges  that  notwith- 
standing, under  the  English  system  of  equity 
jurisprudence,  which  has  come  down  to  us, 
that  courts  will  not  enjoin  the  commission 
of  crime  as  crime,  yet  it  is  entirely  competent 
for  the  Legislature  to  create  other  matters 
the  subject  of  equitable  cognizance  than  those 
recognized  under  the  general  system  of  eq- 
uity. With  regard  to  the  first  proposition, 
we  believe  it  will  be  conceded  that,  where 
property  rights  are  involved,  courts  will  is- 
sue injunctions  notwithstanding  it  may  em- 
brace a  crime ;  or,  if  it  should  not  be  so  con- 
ceded, we  believe  on  principle  and  authority 
that  this  proposition  cannot  be  gainsaid.    It 


will  be  noted  that  the  act  In  question  is 
aimed  at 'the  restraining  of  persons  from  us- 
ing certain  premises  or  buildings  for  the  pur- 
pose of  gaming,  or  of  keeping  or  exhibiting 
games  prohibited  by  the  laws  of  tliis  state; 
and  does  not  seek  to  punish  such  persons  for 
so  using  said  premises  or  buildings.  As  was 
said  in  Warfleld's  Case,  40  Tex.  Or.  R.  413, 
50  S.  W.  933,  76  Am.  St  Rep.  724:  'An  in- 
junction is  a  mere  restraining  order,  and  It 
will  be  presumed  that  the  party  against 
whom  it  is  granted  will  obey  it  as  long  as  it 
continues  in  force;  otherwise,  as  the  issu- 
ance of  the  writ  Is  a  proper  exercise  of  eq- 
uity, he  will  move  to  dissolve  it  A  gambling 
house,  under  our  statute  and  as  recognized  by 
our  courts,  is  a  nuisance,  and  even  at  com- 
mon law,  as  we  understand  it,  such  a  nui- 
sance could  be  enjoined  at  the  instance  of 
any  one  who  was  injured  thereby.  Our  stat- 
ute enlarges  this  right,  and  assumes  tliat  any 
person  within  the  jurisdiction  is  injured,  and 
that  he  can  make  complaint,  and  have  the 
restraining  order  issued.  State  v.  Patterson, 
supra,  relied  on  by  relator,  recognizes  the 
rule  that  a  gambling  house  is  a  nuisance,  and 
can  be  abated,  and  that  the  writ  will  lie  when 
property  or  civil  rights  are  involved  and 
some  irreparable  injury  to  such  rights  is 
threatened  or  about  to  be  committed  for 
which  no  adequate  remedy  exists  at  law.'  It 
is  said  further:  'The  injury  threatened  to  such 
rights  may,  if  committed,  constitute  a  crime 
and  subject  its  perpetrator  to  punishment 
under  the  criminal  law,  yet,  as  his  punishment 
would  furnish  him  whose  property  or  civil 
rights  had  been  irreparably  injured  by  the  acts 
constituting  the  offense  no  compensation  for 
such  Injury,  courts  of  equity  will  interfere  to 
prevent  such  an  injury,  notwithstanding  the 
commission  would  constitute  a  criminal  of- 
fense, not  because  it  would  be  a  crime,  but 
because  the  injury  to  such  rights  would  be 
irreparable.  It  cannot  be  said  that  such  in- 
terference by  a  court  of  equity  Is  an  invasion 
into  the  domain  of  criminal  law,  for  no  crime 
has  been  committed  where  equity  interposes 
Its  arm  for  the  protection  of  property  or  civil 
rights.  In  extending  such  protection,  it  may 
prevent  a  crime;  but,  as  no  one  has  a  right 
to  commit  crime,  no  one  should  be  heard  to 
complain  that  he  Is  restrained  from  its  com- 
mission, when  such  restraint  has  been  exer- 
cised In  the  jurisdiction  of  a  court  for  the 
purpose  of  preventing  him  from  irreparably 
injuring  another  in  his  property  or  civil 
rights.'  The  court  in  that  case  even  recog- 
nizes the  right  of  the  state  through  her  prop- 
er officers  to  enjoin  a  public  nuisance,  but 
that  the  state  must  show  in  such  case  that 
the  nuisance  is  an  Injury  to  the  property  or 
civil  rights  of  the  public  at  large.  It  was 
there  held  that  the  state  did  not  show  such 
injury  to  property  or  civil  rights  of  the  pub- 
lic, and  an  Injunction  would  not  lie.  This 
case  was  decided  before  the  act  of  tb^  Legis- 
lature upon  which  the  Injunction  at  bar  was 
granted  was  passed.   The  act  In  question  was 
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eridently  passed  to  me«t  the  defects  pointed 
oDt  by  the  court  Here  it  Is  provided  that 
sDch  Injunction  may  Issue  at  the  Instance  of 
any  dtlzen  of  the  state  who  Is  authorized  to 
eae  in  his  own  name^  and  that  such  person 
shall  not  be  required  to  show  that  he  Is  per- 
sonally injured  by  the  acts  complained  of. 
Now,  if  the  Legislature  was  lawfully  author- 
ized to  make  the  provisions  in  the  law,  as 
above  pointed  out,  no  one  can  question  the 
legality  of  the  writ  of  injunction;  and  it 
lies  with  those  challenging  the  power  of  the 
Legislature  to  point  out  that  provision  of  the 
Constitution  inhibiting  the  Legislature  from 
passing  such  an  act  And  see  Carleton  t. 
Rngg,  149  Mass.  550,  22  N.  E.  55,  5  L.  R.  A. 
193, 14  Am.  St  Rep.  446,  and,  for  authorities, 
11  Amer.  &  Eng.  Ency.  of  Law,  pp.  195-197. 
It  must  be  presumed  tlut  the  Legislature  rec- 
ognized that  the  use  of  such  property  for 
gaming  purposes  was  Injurious  to  the  public 
vdfare  and  morals  of  the  community,  and 
under  Its  police  power  it  had  tbe  right  to  en- 
Join  such  use."  Later  this  same  case  came 
before  our  Supreme  Court.  See  Ex  parte  Al- 
lison, 99  Tex.  455,  90  S.  W.  870,  2  L.  R.  A. 
(X.  S.)  nil,  122  Am.  St  Rep.  653.  That  case, 
as  the  record  will  show,  was  most  elaborate- 
ly briefed  and  throughly  considered. 

Chief  Justice  Gaines,  speaking  for  tbe 
court  in  bis  usual  masterly  style,  disposes  of 
this  contention  In  this  mtinner:  "It  is  also 
urged  in  argument  in  a  somewhat  indefinite 
way,  that  the  enjoining  of  crimes  or  public 
nuisances  was  unknown  to  the  common  law, 
and  that  therefore,  the  Legislature  was  with- 
out power  to  provide  for  such  injunction. 
This  Involves  tbe  question  whether  the  pro- 
cedure provided  for  In  the  act  is  'due  course 
of  the  law  of  the  land.'  This  question  has 
been  answered  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  8  Sup.  Ct  278,  81  L.  Ed. 
205.  There  the  court  say :  'Equally  untena- 
ble Is  the  proposition  that  proceedings  in  eq- 
uity for  the  purposes  indicated  in  the  thir- 
teenth section  of  the  statute  are  Inconsistait 
with  due  process  of  law.'  'In  regard  to  pub- 
lic nuisances,'  Mr.  Justice  Story  says,  'the 
Jurisdiction  of  the  courts  of  equity  seems 
to  be  of  a  very  ancient  date,  and  has  been 
distinctly  traced  back  to  the  reign  of  Queen 
Elizabeth.  The  Jurisdiction  is  applicable, 
not  only  to  the ,  public  nuisances,  strictly 
so  called,  but  also  to  purpreeture  upon  the 
public  rights  and  property.  *  •  •  In 
case  of  public  nuisances,  properly  so  called, 
an  indictment  lies  to  abate  them  and  to 
punish  the  offenders.  But  an  information, 
also,  lies  in  equity  to  redress  the  grievances 
by  way  of  injunction."  2  Story's  Eq.  H 
921.  922.  The  ground  of  this  Jurisdiction  in 
cases  of  purpresture,  as  well  as  of  public 
nuisances,  is  the  abiUty  of  courts  of  equity 
to  give  a  more  speedy,  effectual,  and  per- 
manent remedy  than  can  be  had  at  law. 
They  cannot  only  prevent  nuisances  that 
are  threatened,  and  before  irreparable  mls- 
134  8.W.-22 


chief  ensues,  but  arrest  or  abate  those  in 
progress,  and  by  perpetual  Injunction  pro- 
tect the  public  against  them  in  the  future; 
whereas,  courts  of  law  can  only  reach  ex- 
isting nuisances,  leaving  future  acts  to  be 
the  subject  of  new  prosecutions  or  proceed- 
ings. This  is  a!  salutary  Jurisdiction,  es- 
pecially where  a  nuisance  affects  the  health, 
morals,  or  safety  of  tbe  community.  Though 
not  frequently  exercised,  the  power  undoubt- 
edly exists  in  courts  of  equity  thus  to  pro- 
tect the  public  against  Injury.  If  it  be  as- 
serted that  the  procedure  for  the  prevention 
of  crime  is  novel  and  unknown  to  tbe  com- 
mon law,  the  answer  is  obvious.  It  seems 
that  from  the  days  of  Edward  the  Confes- 
sor it  was  competent  for  any  subject  of  the 
realm  of  England  to  cause  any  person  to 
be  brought  before  a  magistrate,  and  to  com- 
pel him  to  enter  into  an  obligation,  with 
sureties,  to  keep  the  peace,  not  only  as 
against  the  complaining  party,  but  also  as 
against  all  persons  in  general.  4  Black- 
stone,  Com.  251.  Besides,  the  whole  of 
title  3  of  our  Code  of  Criminal  Procedure 
Is  devoted  to  the  means  for  the  prevention 
of  crime,  and  provides  very  much  of  the 
same  remedies  as  were  allowed  at  common 
law.  Such  being  the  facts,  we  fail  to  see 
that  there  Is  any  peculiarity  about  the  writ 
of  injunction,  or  any  peculiar  sanctity  about 
criminal  or  quasi  criminal  acts,  which  debar 
the  Legislature  from  providing  that  one  may 
be  enjoined  by  a  suit  in  equity  from  estab- 
lishing a  public  nuisance — such  as  a  gaming 
house." 

There  is  also  a  most  satisfactory  treat- 
ment of  this  question  by  the  Court  of  Ap- 
peals in  Kentucky  in  the  case  of  Respass 
v.  Commowealtb,  131  Ky.  807,  115  S.  W. 
1131,  21  L.  R  A.  (N.  S.)  836,  where  they 
considered  quite  a  similar  question.  That 
court  says:  "But  it  was  earnestly  insisted 
that  the  rule  should  not  be  applied  to  nui- 
sances which  affect  only  the  morals  of  the 
community.  We  cannot  see  tbe  force  of 
the  distinction.  The  state  Is  interested  in 
tbe  character  of  its  people,  no  less  than  in 
their  health  or  personal  safety.  Tbe  char- 
acter of  a  state  depends  upon  tbe  character 
of  the  individuals  constituting  it  If  tbe 
people  become  depraved,  the  state  cannot 
long  exist  It  may  have  wealth,  it  may 
have  all  that  goes  to  make  a  great  state, 
and  yet,  if  its  men  are  without  character. 
It  is  a  crumbling  ruin.  The  state  is  as  much 
Interested  in  restraining  those  things  which 
destroy  the  character  of  its  people  as  in 
those  things  which  destroy  their  health  or 
personal  security.  A  house  such  as  is  de- 
scribed here  is  not  only  a  rendezvous  for  the 
vicious,  but  a  training  school  to  make  others 
like  them.  That  such  a  house  is  a  public 
nuisance  has  been  often  declared.  See  Bol- 
linger V.  Commonwealth,  98  Ky.  576,  35  S. 
W.  653  [17  Ky.  Law  Rep.  1122];  Cheek  v. 
Commonwealth,  79  Ky.  359;  Commonwealth 
V.  Enrlght  98  Ky.  635,  33  S.  W,  1111  [17 
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Ky.  Law  Rep.  1183];  .  Common  wealth  ▼. 
Respass,  60  S.  W.  549,  21  Ey.  Law  Rep. 
140;  Gaweln  t.  Commonwealth  [110  Ky. 
2731  61  S.  W.  276,  22  Ky.  Law  Rep.  1734. 
To  say  that  a  court  of  equity  may  not  en- 
join a  nuisance  of  this  sort,  when  the  crim- 
inal laws  have  proyen  Inadequate,  Is  to 
say  that  the  commonwealth  Is  unable  to 
protect  Its  citizens.  If  it  may  protect  Its 
citizens  by  injunction  from  such  a  use  of 
property  as  would  bre^  a  pestilence  among 
the  people,  upon  what  principle  can  it  be 
maintained  that  it  may  not  by  Injunction  pre- 
vent that  use  of  which,  while  it  does  not  de- 
stroy the  body,  destroys  the  character,  and 
leaves  only  the  image  of  a  man,  unfitting  him 
for  the  duties  of  citizenship?  We  held  in 
Commonwealth  v.  McGovern  [116  Ky.  212,  76 
S.  W.  281,  66  L.  R.  A.  280],  that  a  court  of  eq- 
uity may  enjoin  the  owner  of  property  from 
allowing  it  to  be  used  for  a  prize  fight,  which 
congregated  upon  it  a  large  body  of  that 
class  of  persons  that  are  described  here.  The 
same  conclusion  in  effect  has  recently  been 
reached  In  State  t.  Canty,  207  Mo.  439,  105 
S.  W.  1078, 15 1/.  E.  A.  (N.  S.)  747  [123  Am.  St 
Rep.  393],  by  the  Supreme  Court  of  Missouri, 
where  a  bill  like  that  before  us  was  filed 
by  the  Attorney  General  to  enjoin  the  de- 
fendant from  continuing  to  manage  and  con- 
duct a  public  exhibition  known  as  'bull 
fighting'  and  'bull  baiting.'  The  court  went 
very  fully  into  the  authorities,  and  granted 
the  injunction.  In  Columbian  Athletic  Club 
T.  State,  143  Ind.  98,  40  N.  B.  914,  28  L. 
R.  A.  727,  52  Am.  St  Rep.  407,  the  court 
granted  the  injunction  restraining  a  prize 
fight;  the  decision  being  substantially  the 
same  as  in  Commonwealth  y,  McGovern.  In 
State  V.  Olympic  Club,  47  La.  Ann.  1095, 
17  South.  599,  the  same  conclusion  was 
reached,  and  the  use  of  property  for  a  prize 
fight  was  enjoined.  A  like  conclusion  was 
reached  in  State  v.  Saunders,  66  N.  H.  39, 
25  Atl.  688,  18  L.  R.  A.  646;  Chicago  Fair- 
grounds Association  t.  People,  60  111.  App. 
488,  and  Reaves  v.  Oklahoma,  13  Okl.  396, 
74  Pac.  951.  See,  also.  Attorney  General  v. 
Jamaica  Fond  Aqueduct,  133  Mass.  361; 
State  ▼.  Crawford,  28  Kan.  726,  42  Am.  Rep. 
1^;  Re  Debs,  158  U.  S.  564,  15  Sup.  Ct 
900,  39  L.  Ed.  1092;  Atty.  Gen.  v.  Heatley, 
1  Ch.  560  (Eng.);  People  v.  Truckee  Lum- 
ber Co.,  116  Cal.  397,  48  Pac,  374,  39  L. 
R.  A.  581,  58  Am.  St  Rep.  183';  note  to 
Akers  T.  Marsh,  9  Am.  &  Eng.  Dec.  in 
Equity,  453;  Mercer  County  t.  City  of  Har- 
rlsburg,  66  S.  W.  10,  23  Ky.  Law  Rep. 
1744,  56  L.  R.  A.  683;  Attorney  General  v. 
Hunter,  16  N.  C.  12."  Other  authorities 
might  be  dted  in  support  of  the  right  of 
the  state  in  such  case  to  proceed  by  way 
of  Injunction,  but  what  we  have  cited,  seem 
conclusive. 

2.  Again,  it  is  urged  as  grounds  of  release 
that  the  writ  of  injunction  goes  beyond  the 
power  of  the  court  to  restrain  appellant  from 
the  imlawful  use  of  property  and  to  engage 


in  unlawful  sales,  but  effectually  restrains 
him  from  s^ing  under  prescription  and  In 
accordance  with  the  law.  It  may  be  con- 
ceded that  the  writ,  as  Issued,  goes  beycmd 
the  prayer  in  the  petition  for  injunction, 
and  beyond  the  precise  limits  authorized  by 
law.  This  would  not  however,  render  the 
injunction  granted  absolutely  void,  but  so 
far  as  the  court  was  authorized  to  issue  an 
injunction,  it  would  and  should  be  upheld. 
This,  as  we  understand,  was '  directly  held 
by  our  Supreme  Court  in  Ex  parte  Testard, 
101  Tex.  250,  106  S.  W.  319.  In  that  case 
the  Supreme  Court  says:  "The  petition  and 
the  writ  in  this  case  undoubtedly  stated  a 
case  in  which,  under  the  decision  referred 
to,  the  right  to  the  injunction  existed,  and 
the  ticket  which  relator  la  charged  with 
selling  fell  within  the  class  thus  protected. 
If  the  petition  and  writ  went  further,  and 
if  it  were  conceded  that  it  was  to  that  extent 
invalid,  the  concession  would  not  help  the 
relator.  He  sold  a  ticket  the  sale  of  which, 
under  any  view,  was  properly  enjoined.  But 
we  cannot  admit  the  proposition  that  he  had 
the  right  to  disregard  any  part  of  the  writ 
We  think  It  proper  to  say  further  that,  if 
it  were  conceded  that  the  courts  of  the  state 
are  without  power  to  protect  carriers  of 
passengers  In  their  Interstate  as  well  as 
in  their  Intrastate  transportation,  this  could 
not  avail.  The  Injunction  applied  also  to  in- 
trastate tickets,  and  that  in  question  belong- 
ed to  that  class.  But  we  are  unable  to  see 
that  the  power  of  the  courts  of  the  state  to 
protect  the  business  of  carriers  of  passen- 
gers from  unlawful  Interferences  is  at  all 
affected  by  the  character  of  the  business, 
as  interstate  or  intrastate."  Therefore  this 
matter  cannot  avail  appellant  as  ground  of 
relief.  It  was  his  right  certainly,  perhaps 
his  duty,  to  have  moved  for  a  modification 
of  the  Injunction.  He  was  not  authorized 
merely  because  it  was  too  sweeping  to  dis- 
regard it  altogether. 

3.  Again,  it  ia  complained  and  urged  that 
the  proceedings  are  invalid,  and  that  appel- 
lant was  entitled  to  release  for  that  two 
terms  of  court  intervened  after  the  tempo- 
rary writ  of  injunction  had  been  issued,  and 
there  had  been  no  trial,  nor  had  there  been 
any  order  issued  continuing  the  Injunction 
in  force.  The  contention  is,  in  substance,  aa 
we  understand,  that  this,  in  effect,  denied  ai>- 
pellant  the  right  of  a  speedy  trial,  and  en- 
joined him  in  respect  to  matters  involved 
without  an  opportunity  for  a  hearing.  It 
seems  manifest  that  where  a  preliminary  In- 
junction Is  once  granted,  in  the  absoice  of  a 
motion  to  dissolve  same,  or  any  action  of 
the  court  in  respect  thereto,  it  continues  in 
force  until  the  matter  is  finally  heard  and 
determined.  If  there  had  been  a  deliberate 
refusal  of  the  court  to  proceed  with  the  case 
at  all  on  a  proper  showing,  it  is  deer  that 
relator  would  have  a  right  to  mandamus 
to  compel  such  bearing.  In  this  record, 
however,  it  does  not  appear  that  any  bearing 
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was  ever  In  fact  demanded  or  refused.  It 
simply  appears  that  the  Injnnctlon  was  Is- 
sued In  December,  and  the  case  had  not 
been  dlsiMsed  of  when  these  proceedings 
were  bad  In  the  October  following.  In  this 
condition  and  pending  a  hearing,  It  was  the 
duty  of  relator  to  stay  bis  hand  to  respect 
the  law,  and  be  will  not  be  beard  when  he 
violates  the  court's  mandate  to  complain,  or 
•when  visited  with  the  punishment  the  law 
authorizes,  that  he  bad  not  been  given  a 
speedy  trial  where  no  such  trial  had  been  de- 
manded in  the  original  case. 

4.  Again,  it  Is  urged  that  the  proceedings 
were  invalid  for  that  the  local  option  elec- 
tion alleged  was  held  in  Johnson  county  in 
April,  1904;  that  the  law  authorizing  an 
injunction  herein  was  not  passed  nntU  1907, 
and,  since  said  law  authorized  an  additional 
penalty  for  violation  of  this  law  as  applying 
to  an  election  theretofore  held,  it  imposes  an 
additional  burden,  is  ex  irast  facto,  and  In- 
valid. It  seems  to  as  that  there  Is  no  merit 
in  this  contention.  It  is  not  provided  by  the 
act  In  question  that  any  additional  punish- 
ment shall  be  visited  on  one  violating  the 
local  option  law  for  any  sale  made  contrary 
to  Its  provision.  This  Is  merely  a  statute  of 
regulation,  a  statute  affecting  the  remedy  in 
aid  of  the  law,  and  in  no  sense  Is  a  differ- 
ent or  additional  penalty  added  thereto. 
Laws  which  affect  the  remedy  or  procedure 
merely  are  not  within  the  scope  of  the  in- 
hibition against  retroactive  laws,  unless  the 
remedy  be  entirely  taken  away,  or  so  In- 
cumbered with  conditions  as  to  render  it 
nseless  or  impracticable.  De  Cordova  v. 
Galveston,  4  Tex.  470;  Morris  &  Cummlngs 
V.  State,  62  Tex.  729 ;  Languille  v.  State,  4 
Tex.  App.  312;  Rowland  v.  State,  12  Tex. 
App.  418.  Nor  can  it  be  maintained  that  the 
act  In  question  is  Invalid  because  It  denies 
the  right  of  trial  by  Jury.  The  right  of  trial 
by  Jury  in  respect  to  the  offense  against  the 
law  is  cot  controverted  by  this  act  The  mat- 
ter inquired  into  by  the  court  In  this  pro- 
ceeding relates  strictly  to  the  matter  of  con- 
tempt, and  to  the  violation  of  the  court's 
order.  This  was  clearly  held  by  this  court 
in  Ex  parte  Allison,  supra. 

6.  Nor  is  It  correct  to  say  that  this  law  Im- 
poses an  additional  punishment  for  the  same 
offense.  In  treating  this  precise  question  in 
Ex  parte  Allison,  supra,  Judge  Qalnes  says: 
"Nor  do  we  think  that  the  act  in  question 
Infringes  that  provision  of  the  Bill  of  Rights 
which  declares  that  'no  person,  for  the  same 
offense,  shall  be  twice  put  In  Jeopardy  of  life 
or  liberty.'  It  is  true  that  If  he  commits  the 
act  which  he  Is  enjoined  from  committing, 
and  such  act  be  a  violation  of  the  penal  laws 
of  the  state,  he  may  under  this  statute  be 
panished  for  contempt,  and  also  for  the  viola- 
tion of  the  criminal  law.  But  these  are  not 
tbe  same  offense.'  In  the  former  case  he 
is  panished  for  a  violation  of  the  orders  of 
the  court;  and  in  the  latter  for  an  offense 
'■sainst  the  peace  and  dignity  of  the  state.' 


One  who  makes  an  assault  in  the  presence  of 
the  court,  in  such  a  manner  as  to  constitute 
a  contempt  of  court,  is  punishable,  not  only 
for  tbe  contempt,  but  also  for  the  assault." 
We  have  thus  treated  at  some  length  all  of 
the  matters  urged  by  relator  as  grotmds  of 
release.  They  are  all  without  merit,  and  for 
the  most  part  are  well  settled  by  this  court 
and  our  Supreme  Court  We  have,  however, 
bad  before  us  recently  a  namb^  of  cases 
involving  these  questions.  Their  Importance 
and  the  almost  entire  change  in  the  persomuil 
of  this  court  within  recent  years  has  seemed 
to  be  sufficient  reason  why  we  should  again 
review  the  questions  and  decide  them.  They 
all  seem  to  us  to  be  without  merit,  and,  upon 
an  inspection  of  the  entire  record  and  care- 
ful consideration  of  same,  we  have  been  led 
to  the  conviction  that  there  Is  no  ground 
shown  In  the  application  entitling  relator  to 
a  release,  and  It  is  therefore  ordered  that  be 
be,  and  he  is  hereby,  remanded  to  the  custody 
of  tbe  sheriff  of  Johnson  county,  Tex. 

DAVIDSON,  P.  J.  (dissenting).  In  view 
of  the  two  recent  decisions— Ex  parte  Allison 
— in  this  state  holding  that  the  ancillary  writ 
of  injunction,  equitable  only  in  nature  and 
operation,  can  be  used  as  original  process  in 
the  enforcement  of  the  criminal  laws  and 
penal  statutes  for  the  violation  of  such  laws 
and  statutes  It  may  be  useless  for  me  now  to 
further  dissent,  but  I  do  so  looking  to  the 
future  for  a  return  to  correct  principles  In 
regard  to  tbe  questions  involved.  When  the 
question  for  the  first  time  came  before  this 
court  in  Ex  parte  Allison,  48  Tex.  Or.  R. 
634,  90  S.  W.  492,  8  L.  B.  A.  (N,  S.)  622, 
I  entered  my  dissent  and  gave  a  few  reasons 
for  60  doing.  I  thought  it  was  but  one  of 
those  diversions  which  occasionally  arise  in 
the  history  of  national  and  Judicial  life  and 
would  soon  pass.  But  in  this  I  may  be 
wrong,  and  may  have  thought  far  afield  of 
what  may  ultimately  happen.  I  have  thought 
further,  and  seriously  so,  over  tbe  matter  in 
the  light  of  the  opinion  rendered  by  our  Su- 
preme Court,  and  the  one  written  by  Judge 
RAMSEY  in  this  case,  as  well  as  the  original 
opinion  in  48  Tex.  Cr.  R.  634,  90  S.  W.  ^2, 
S  li.  R.  A.  (N.  S.)  622,  and  I  am  now  the  more 
fully  convinced  that  those  decisions  are  not 
In  accord  with  our  law  as  It  should  be  or  as 
it  was  Intended  to  be,  or  has  been  understood 
by  our  people  and  the  legal  profession  in  the 
history  of  our  state.  I  do  not  believe  those 
opinions  are  correct,  nor  do  I  believe  they 
announce  the  correct  rule  in  the  administra- 
tion of  our  criminal  law  under  the  questions 
raised  In  this  case  and  In  those  of  Ex  parte 
Allison.  While,  for  the  present  any  dissent 
that  I  may  enter  will  avail  nothing,  I  yet 
nevertheless  do  this  in  order  that  I  may 
not  willingly  as  a  Judge  be  committed  to 
the  doctrine  that  criminal  laws  can  be  en- 
forced and  penal  offenses  punished  under  the 
ancillary  equitable  writ  of  injunction,  and 
that  such  writ  can  be  substituted  for  In- 
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dlctments  and  Jury  trials  thereunder.  Tbe 
history  of  our  race  and  jurisprudence  have 
always  provided  as  the  remedy  in  penal  of- 
fenses the  trial  by  Jury.  Our  Constitution  is 
based  upon  the  right  of  trial  by  Jury  In 
criminal  cases.  Of  this  trial  tbe  accused 
may  not  be  deprived  under  any  circum- 
stances, especially  in  felonies ;  nor  can  he  be 
deprived  of  it  in  a  misdemeanor  unless  he  ex- 
pressly waives  it  The  Codes,  penal  and  pro- 
cedure, point  to  and  revolve  around  the  right 
of  trial  by  Jury,  and  that  right  is  the  great 
central  thought  of  our  entire  system  of 
criminal  and  constitutional  law.  The  Con- 
stitution guards  and  protects  that  right  in 
the  most  emphatic  commanding  language  and 
with  guaranties  that  cannot  be  legally 
evaded  or  set  aside  either  by  construction 
or  legislative  cobwebby.  When  our  people 
ordained  in  the  Bill  of  Rights  that  "In  all 
criminal  prosecutions  the  accused  shall  have 
a  speedy  public  trial  by  an  impartial  Jury," 
they  meant  what  they  said.  They  did  not 
mean  such  trial  could  or  should  be  had  under 
the  writ  of  injunction.  It  was  not  even 
contemplated  by  them  in  the  ordaining  of 
that  provision  in  the  Constitution  that  such 
a  contingency  could  or -would  arise.  The 
history  of  our  race,  its  Jurisprudence,  leg- 
islation, and  Constitutions,  preclude  the  idea 
that  an  accused  person  could  or  should  be 
tried  under  such  writ  The  process  of  pun- 
ishment by  injunction  for  penal  offenses, 
however  ingeniously  put.  Is  but  an  insidious 
attack  upon  the  constitutional  right  of  trial 
by  Jury  and  upon  the  form  and  framework 
of  our  government  by  side-line  legislation 
and  decision  which  must  be  destructive  of 
Jury  trials  if  carried  to  final  results.  In 
part  now  the  right  to  try  penal  offenses  is 
transferred  under  injunction  process  to  the 
Judge  only  without  the  consent  of  the  ac- 
cused, and  to  this  extent  tbe  Jury  trial  is 
curtailed  and  denied.  Thia  point  having  been 
reached,  it  may  furnish  easy  facilities  upon 
occasion  to  destroy  the  right  of  trial  by  Jury 
and  relegate  the  enforcement  of  criminal 
laws  and  punishment  thereunder  to  the 
writ  of  Injunction,  and  this  to  the  exclu- 
sion of  a  Jury  trial  and  at  the  hands  of  the 
Judge  only.  In  that  event,  the  constitutional 
demanding  right  of  Jury  trial  becomes  a 
relic  of  past  constitutional  government  This 
bulwark  of  our  liberties  may  be  thus  set 
aside  and  made  of  noneffect  as  was  the 
Mosaic  laws  by  the  substitution  of  the  tradi- 
tion of  the  elders  under  Jewish  history  and 
dispensation.  I  am  not  yet  persuaded  that 
all  statutes  are  law,  or  that  there  is  au- 
thority of  omnipotent  power  confided  to  leg- 
islative bodies,  especially  while  the  Con- 
stitution is  recognized  as  a  basic  principle 
of  government.  The  history  of  Texas  will 
show  and  the  history  of  our  people  I  think 
will  demonstrate  that  they  have  been  op- 
posed to  government  by  injunction.  Our 
l)eople  have  struggled  against  It  denied  the 
right,  embraced  it  iu  platforms  of  parties. 


and  yet  the  Legislature  Is  upheld  in  such 
legislation  by  our  courts  of  last  resort  I 
place  this  dissent  upon  record  without  In- 
tending any  reflection  upon  either  the  es- 
teemed Judges  or  courts  who  have  differed 
with  me  and  with  a  full  recognition  of  their 
devotion  to  duty  and  patriotic  love  of 
country. 

Without  giving  further  reasons  at  present, 
I  therefore  respectfully  enter  this  my  dissent 

On   Motion    for   Rehearing. 

HARPER,  J.  In  this  case  on  a  former  day 
of  this  term  relator  was  remanded.  Soon 
thereafter  a  motion  for  rehearing  was  filed 
on  his  behalf.  In  view  of  the  retirement  of 
Judge  McCORD  by  the  expiration  of  his 
term  of  oflflce,  and  the  resigiiation  of  Judge 
RAMSET,  and  the  fact  that  tbe  personnel  of 
the  court  has  so  much  changed,  it  seems 
appropriate  and  due  to  the  parties  interested 
that  we  should  notice  at  some  length  the 
several  grounds  set  up  in  the  motion. 

All  the  matters  relied  on  originally  and 
now  urged  on  motion  for  rehearing  were 
discussed  at  considerable  length  in  the  orig- 
inal opinion  which  was  delivered  by  Judge 
RAMSEY,  and  it  seems  unnecessary  for  us 
to  take  up  these  several  matters  in  detalL 
The  substantial  questions  relied  on  as  a 
basis  for  the  writ  were  distinctly  held  ad- 
versely to  relator  in  the  case  of  Ez  parte 
Allison,  48  Tex.  Gr.  R.  634,  90  S.  W.  492,  3 
L.  R.  A.  (N.  S.)  622.  Being  dissatisfied  with 
the  result  of  that  proceeding,  soon  thereafter 
Allison  made  application  for  writ  of  habeas 
corpus  to  our  Supreme  Court  On  hearing,  in 
an  elaborate  opinion  delivered  by  Judge 
Gaines  in  99  Tex.  465,  90  S.  W.  870,  2  L. 
R.  A.  (N,  S.)  1111,  122  Am.  St  Rep.  633, 
the  same  conclusion  was  reached,  and 
practically  all  the  matters  relied  upon  by  Xl- 
lison  there  and  relied  upon  by  relator  here 
were  decided  and  adjudged  adversely  to  the 
contentious  of  relator  urged  in  this  case. 
The  Allison  Case  in  both  courts,  as  the  offi- 
cial reports  will  show,  was  most  thoroughly 
and  elaborately  argued  by  coimsel  of  tbe 
highest  ability,  and  tiie  opinions  of  both  courts 
contain  intrinsic  evidence  ot  the  fact  that  tbe 
matters  were  exhaustively  investigated,  and 
that  the  questions  presented  received  tbe 
most  careful  consideration.  There  is  nothing 
new  In  the  law  of  this  ease,  or  any  view  of 
the  law  arising  from  the  facts  to  differentiate 
or  distinguish  it  from  the  Allison  Case,  and 
unless,  therefore,  we  were  prepared  to  break 
away  from  the  decisions  of  both  this  court 
and  the  Supreme  Court,  we  must  and  should 
hold  adversely  to  relator  in  this  case.  I 
heartily  agree  with  Judge  Ramsey  in  the 
following  strong  statement  made  by  him  In 
the  case  of  Lewis  v.  State,  127  S.  W.  808: 
"We  have  found  it,  therefore,  unnecessary  to 
state  our  own  opinion.  For  the  reasons 
given  here,  we  feel  that  at  this  late  date  to 
sweep  aside  the  established  rule  and  ua- 
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settle  the  law  still  fnrtber  woald  be,  If  not 
Judicial  usurpation,  at  least  without  suffi- 
cient warrant  in  law  and  utterly  inexcusable, 
and  to  proclaim  ourselves  as  unwortby  to  sit 
on  this  high  tribunal.  It  should  never  be  for- 
gotten that  this  is  a  land  where  the  law 
reigns  supreme.  Uniformity  and  certainty  of 
decision  is  of  the  highest  Importance.  We 
are  not  so  much  to  declare  our  personal 
riews  of  what  the  law  ought  to  be,  but  to 
lay  down  with  as  much  definlteness  and  cer- 
tainty as  may  be  what  it  is,  and,  when  so 
adjudged,  to  enforce  it  with  Inflexible  fidel- 
ity, without  passion,  and  without  weakness. 
If,  coming  to  this  high  position  of  power  and 
responsibility,  I  may,  moved  by  a  mere  per- 
sonal <H>inion,  in  my  day  and  time,  unsettle 
and  undo  the  work  of  the  great  men  who 
have  preceded  me,  consistent,  coherent,  and 
undoubted  from  the  day  when  I  was  yet  a 
briefless  lawyer,  the  man  who  on  the  mor- 
row takes  my  place  will  have  the  same  war- 
rant to  undo  and  unsettle  the  rules  we 
establish,  and  so  on  to  the  end  of  time.  So 
that  from  having  a  country  governed,  con- 
trolled, and  regulated  by  law  we  shall  have  a 
land  where  the  mere  personal  opinions  of  the 
Judge  in  office  at  the  time  shall  rule  the 
fortunes  and  control  and  mar  the  destinies  of 
a  free  people,  and  by  force  of  an 'election, 
where  such  punishment  was  never  consid- 
ered, condemn  the  citizen  to  penal  servitude 
as  a  felon  for  an  act  not  held  to  be  such 
under  the  decisions  of  this  court  time  out 
of  mind.  Against  this  doctrine  of  personal 
rule  and  unrestrained  absolutism  we  resolute- 
ly set  our  faces,  and  prefer  to  follow  the 
law  as  It  has  been  so  long  and  so  often  de- 
clared, conscious  of  our  responsibility,  and 
saying  with  all  sincerity  of  the  law  that  it 
must  and  will  be  upheld,  and  that,  though 
It  slay  me,  yet  will  I  trust  In  It." 

The  same  view  of  the  high  duty  owing  by 
a  Judge  was  thus  well  expressed  by  Jus- 
tice White,  now  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States,  in  the  case 
of  Pollock  V.  Farmers'  Loan  &  Trust  Co.,  157 
U.  S.  429,  15  Sup.  Ct.  673,  39  L.  Ed.  759, 
wbere  he  says:  "The  conservation  and  order- 
ly development  of  our  institutions  rest  on 
oar  acceptance  of  the  results  of  the  past, 
and  their  use  as  lights  to  guide  our  steps  in 
the  future.  Teach  the  lesson  that  settled 
principles  may  be  overthrown  at  any  time, 
and  confusion  and  turmoil  must  ultimately 
result.  In  the  discharge  of  its  function  of 
interpreting  the  Constitution,  this  court  exer- 
cises an  august  power.  It  sits  removed  from 
the  contentions  of  political  parties  and  the 
animosities  of  factions.  It  seems  to  me  that 
the  accomplishment  of  its  lofty  mission  can 
only  be  secured  by  the  stability  of  its  teach- 
ings and  the  sanctity  which  surrounds  them. 
If  the  permanency  of  its  conclusions  is  to 
depend  upon  the  personal  opinions  of  those 
who  from  time  to  time  may  make  up  its 
membership,  it  will  inevitably  become  a 
theater  of  political  strife,  and  its  action  will 


be  without  coherence  or  consistency.  There 
is  no  great  principle  of  our  consitutional  law, 
such  as  the  nature  and  extent  of  the  com- 
merce power,  or  the  currency  power,  or  other 
powers  of  the  federal  government,  which  has 
not  been  ultimately  defined  by  the  adjudi- 
cations of  this  court  after  long  and  earnest 
struggle.  If  we  are  to  go  back  to  the  original 
sources  of  our  political  system,  or  are  to 
appeal  to  the  writings  of  the  economists  in 
order  to  unsettle  all  these  great  principles, 
everything  is  lost  and  nothing  saved  to  the 
people.  The  rights  of  every  individual  are 
guaranteed  by  the  safeguards  which  have 
been  thrown  around  them  by  our  adjudica- 
tions. If  these  are  to  be  assailed  and  over- 
thrown, as  Is  the  settled  law  of  income  taxa- 
tion by  this  opinion,  as  I  understand  it,  the 
rights  of  property,  so  far  as  the  federal  Con- 
stitution is  concerned,  are  of  little  worth. 
My  strong  convictions  forbid  that  I  take  part 
in  a  conclusion  which  seems  to  me  so  full 
of  peril  to  the  country.  I  am  unwilling  to  do 
so,  without  reference  to  the  question  of  what 
my  personal  opinion  upon  the  subject  might 
be  if  the  question  were  a  new  one,  and  was 
thus  unaffected  by  the  acti<m  of  the  framers, 
the  history  of  the  government^  and  the  long 
line  of  decisions  by  this  court.  The  wisdom 
of  our  forefathers  in  adopting  a  written 
Constitution  has  often  been  Impeached  upon 
the  theory  that  the  interpretation  of  a  writ- 
ten instrument  did  not  afford  as  complete 
protection  to  liberty  as  would  be  enjoyed 
under  a  Constitution  made  up  of  the  tradi- 
tions of  a  free  people.  Writing,  it  has  been 
said,  does  not  insure  greater  stability  than 
tradition  does,  while  it  destroys  flexibility. 
The  answer  has  always  been  that  by  the 
foresight  of  the  fathers  the  construction 
of  our  written  Constitution  was  ultimately 
confided  to  this  body,  which  from  the  nature 
of  Its  judicial  structure  could  always  be 
relied  upon  to  act  with  perfect  freedom  from 
the  influence  of  faction,  and  to  preserve  the 
t>eneflts  of  consistent  interpretation.  The 
fundamental  conception  of  a  Judicial  body  is 
that  of  one  hedged  about  by  precedents  which 
are  binding  on  the  court  without  regard  to 
the  personality  of  its  members.  Break  down 
this  belief  in  Judicial  continuity,  and  let  it 
be  felt  that  on  great  constitutional  ques- 
tions this  court  Is  to  depart  from  the  settled 
conclusions  of  its  predecessors,  and  to  de- 
termine them  all  according  to  the  mere  opin- 
ion of  those  who  temporarily  fill  its  bench, 
and  our  Constitution  will,  in  my  Judgment, 
be  bereft  of  value,  and  become  a  most  dan- 
gerous Inslrument  to  the  rights  and  liberties 
of  the  people." 

Not  only  Is  this  view  of  our  duty,  as  I 
think,  conclusive  of  qualified  judges,  but 
there  is  yet  another  view  from  the  force 
and  correctness  of  which,  as  It  seems  to  me, 
there  can  be  no  escape.  The  suit  out  of 
which  this  application  grew  was  a  eivll  suit 
pending  in  the  district  court  of  Johnson 
county  which  might,  under  some  coaditioDs 
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at  least.  Anally  reach  the  Supreme  Court  of 
this  state,  and  In  respect  to  which  Its  Juris- 
diction and  Judgment  might  be  Involved  and 
applied.  It  was  a  case  In  which  In  the  nature 
of  things,  since  we  have  no  <dvll  Jurisdiction, 
this  court  can  never  take  cognizance.  Now, 
would  it  not  be  Indeed  an  anomaly  to  say 
that  for  disobedience  of  an  Injunction  Is- 
sued in  a  civil  case,  of  which  we  could  never 
obtain  Jurisdiction,  that  we  would,  for  a 
disobedience  thereof,  discharge  an  offender 
"Where  in  the  appellate  court  to  which  his 
case  would  go  no  such  discharge  could  be  ob- 
tained? Would  It  not  be  an  anomaly  result- 
ing In  l^al  anarchy  to  say  that  If  one  en- 
joined In  respect  to  a  matter  such  as  Is  In- 
volved in  this  case,  that.  If  he  went  across 
the  ball  to  the  Supreme  Court  and  made  ap- 
plication to  that  great  tribunal  for  a  dis- 
cbarge, he  would  be  told  that  under  the  law 
as  there  set  up  and  as  heretofore  settled  in 
this  court  no  relief  could  be  granted  him, 
and  that  he  would  only  have  to  walk  across 
the  ball  to  receive  from  this  court  an  Im- 
munity bath,  receive  a  discharge  and  abso- 
lution from  all  his  sins,  and  be  sent  on  his 
way  rejoicing  with  a  new  song  of  peace  and 
triumph  In  his  mouth?  Such  a  state  of  af- 
fairs no  good  <Atixea,  It  seems  to  me  can 
contemplate  without  alarm.  For  myself,  I 
am  unwilling  to  see  this  court  made  the 
dumping  and  clearing  house  of  those  who 
would  defy  the  Just  authorities  of  the  court. 
Besides,  almost  this  identical  question  has 
received  the  express  approval  very  recently 
of  this  tribunal,  In  the  case  of  Ex  parte 
Marie  Morgan,  67  Tex.  Cr.  R.  651,  124  S.  W. 
99,  which  was  a  petition  for  writ  of  habeas 
corpus  on  account  of  an  arrest  for  the 
violation  of  an  Injunction  against  the  keeping 
of  a  bawdyhouse.  The  proceeding  was  up- 
held, and  the  relator  refused  a  discharge. 
That  case  did  not  in  terms  present  the  identi- 
cal question  here  presented,  but  was  In- 
evitably and  of  necessity  involved  in  it 
In  the  case  of  Lane  v.  Bill  (Tex.  Civ.  App.) 
115  S.  W.  918,  out  of  which  ESx  parte  Morgan 
supra,  grew,  a  law  substantially  similar  to 
that  here  attacked,  and  a  proceeding  almost 
Identical  to  the  one  here  assailed,  was  by  the 
Court  of  Civil  Appeals  upheld  and  sustained. 
In  this  connection,  the  following  quota- 
tion from  the  opinion  of  Judge  Oalnes  in  Ex 
parte  Allison,  99  Tex.  455,  90  S.  W.  870,  2 
L.  R.  A.  (N.  S.)llll,  122  Am.  St  Rep.  653, 
is  worthy  of  note:  "  It  is  also  urged  In  argu- 
ment in  a  somewhat  Indefinite  way  that  the 
enjoining  of  crimes  or  public  nuisances  was 
unknown  to  the  common  law,  and  that, 
therefore,  the  Legislature  was  without  power 
to  provide  for  such  Injunction.  This  Involves 
the  question  whether  the  procedure  provided 
for  in  the  act  is  'due  course  of  the  law  of 
the  land.'  This  question  has  been  answered 
by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Mugler  v.  Kansas,  123  TJ.  S. 
623,  8  Sup.  Ct.  273,  31  L.  Ed.  205.  There 
the  court  say:    'Equally  untenable  Is  the 


proposition  that  proceedings  In  equity  for  the 
purposes  indicated  in  the  thirteenth  section 
of  the  statute  are  inconsistent  with  due  pro- 
cess of  law.'  In  regard  to  public  nuisances,' 
Mr.  Justice  Story  says,  the  Jurisdiction  of 
courts  of  equity  seems  to  be  of  a  very  an- 
cient date,  and  has  been  distinctly  traced 
back  to  the  reign  of  Queen  Elizabeth.  The 
Jurisdiction  is  applicable,  not  only  to  public 
nuisances,  strictly  so  called,  but  also  to  the 
purpresture  upon  public  rights  and  property. 
*  *  *  In  case  of  public  nuisances,  prop- 
erly so  called,  an  indictment  lies  to  abate 
them,  and  to  punish  the  offenders.  But  an 
information  also  lies  in  equity  to  redress  the 
grievances  by  way  of  injunction.'  2  Story's 
Eq.  it  921,  922.  The  ground  of  this  Jurisdic- 
tion in  cases  of  purpresture,  as  well  as  of 
public  nuisances,  is  the  ability  of  courts  of 
equity  to  give  a  more  speedy,  eflfectnal,  and 
permanent  remedy  than  can  be  had  at  law. 
They  cannot  only  prevent  nuisances  that  are 
threatened,  and  before  Irreparable  mischief 
ensues,  but  arrest  or  abate  those  in  progress, 
and  by  perpetual  injunction  protect  the  pub- 
lic against  them  in  the  future;  -whereas 
courts  of  law  can  only  reach  existing  nuis- 
ances, leaving  future  acts  to  be  the  subject 
of  new  prosecutions  or  proceedings.  This  is 
a  salutary  Jurisdiction,  esi)eclally  where  a 
nuisance  affects  the  health,  morals,  or  safe^ 
of  the  community.  Though  not  frequently 
exercised,  the  power  undoubtedly  exists  In 
courts  of  equity  thus  to  protect  the  public 
against  Injury.'  If  it  be  asserted  that  the 
procedure  for  the  prevention  of  crime  is 
novel  and  unknown  to  the  common  law, 
the  answer  is  obvious.  It  seems  that  from 
the  days  of  Eidward  the  Confessor  it  was 
competent  for  any  subject  of  the  realm  of 
England  to  cause  any  person  to  be  brought 
before  a  magistrate,  and  to  compel  him  to 
enter  into  an  obligation,  with  sureties,  to 
keep  the  peace,  not  only  as  against  the  com- 
plaining party,  but  also  as  against  all  per- 
sons in  general.  4  Blackstone,  Com.  251. 
Besides,  the  whole  of  title  3  of  our  Code 
of  Criminal  Procedure  is  devoted  to  the 
means  for  the  prevention  of  crime,  and  pro- 
vides very  much  of  the  same  remedies  as 
were  allowed  at  common  law.  Such  being 
the  facts,  we  fall  to  see  that  there  is  any 
peculiarity  about  the  writ  of  injunction,  or 
any  peculiar  sanctity  about  criminal  or 
quasi  criminal  acts,  which  debar  the  Leg- 
islature from  providing  that  one  may  be  en- 
joined by  a  suit  tu  equity  from  establish- 
ing a  public  nuisance — such  as  a  gambling 
house.  We  deem  It  unnecessary  to  pursue 
this  discussion  further.  The  principal  ob- 
jections urged  against  the  validity  of  the  act 
have  been  fully  and  ably  discussed  in  the 
cases  of  Mugler  v.  Kansas,  Littleton  v.  Fritz, 
and  Carleton  v.  Rugg,  previously  cited,  and. 
in  all  of  which  the  validity  of  similar  stat- 
utes was  upheld.  See,  also.  State  v.  Saun- 
ders, 66  N.  H.  39,  25  Atl.  588.  18  L.  R.  A. 
646,    in    which   the    main    question    is   ex- 
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bautlyelj  dlacnssed  In  an  opinion  charac- 
teristic of  that  eminent  conrt  In  this  same 
<'ase,  upon  a  writ  of  habeas  corpus  sued 
out  by  this  relator  before  our  Court  of  Crim- 
inal Appeals,  that  conrt  maintained  the  con- 
stitutionality of  the  act  in  question,  and  re- 
manded the  relator  to  the  custody  of  the 
sherlir.  That  court  within  Its  jurisdiction  is 
a  conrt  of  equal  dignity  and  authority  with 
this  court  Courts  will  not  declare  an  act 
of  the  Legislature  invalid  as  being  in  conflict 
with  the  Constitution  unless  it  appear  to 
them  to  be  clearly  so.  For  a  stronger  rea- 
son, they  should  not  so  declare  where  the 
yalidity  of  the  statute  has  been  upheld  by 
another  court  of  last  resort." 

^Hie  Supreme  Court  of  the  United  States, 
Mr.  Justice  Miller,  rendering  the  decision  in 
Eilenbecker  et  aL  v.  District  Court  of  Plym- 
outh County,  Iowa,  134  U.  S.  31,  10  Sup. 
Ct  424,  33  U  Ed.  801,  in  passing  on  the  ques- 
tions in  this  case,  says:  "The  judgment 
which  we  are  called  upon  to  review  is  one 
affirming  the  judgment  of  the  district  court 
of  Plymouth  county  in  that  state.  This 
Judgment  Imposed  a  flne  of  $500  and  costs  on 
«ach  of  the  six  plaintiffs  in  error  In  this 
case,  and  Imprisonment  in  the  jail  of  Plym- 
outh county  for  a  period  of  three  months; 
but  they  were  to  be  released  from  confinement 
If  the  flne  Imposed  was  paid  within  30  days 
from  the  date  of  the  judgment.  This  sentence 
was  pronounced  by  the  court  as  a  punish- 
ment for  contempt  in  refusing  to  obey  a  writ 
of  injunction  issued  by  that  court  enjoining 
and  restraining  each  of  the  defendants  from 
selling,  or  keeping  for  sale,  any  intoxicating 
llqnors.  Including  ale,  wine,  and  beer,  in 
Plymonth  county,  and  the  sentence  was  im- 
posed upon  a  hearing  by  the  court  without  a 
jury,  and  upon  evidence  in  the  form  of  affi- 
davits. •  •  •  The  first  observation  to  be 
made  on  this  subject  is  that  the  plaintiffs  in 
error  are  seeking  to  reverse  a  judgment  of 
the  district  court  of  Plymouth  county,  Iowa, 
imiMslng  upon  them  a  fine  and  imprisonment 
for  violating  the  injunction  of  that  court, 
which  had  been  regularly  issued  and  served 
upon  them.  Of  the  intentional  violation  of 
this  injunction  by  plaintiffs  we  are  not  per- 
mitted to  entertain  any  doubt,  and,  if  we  did, 
the  record  In  the  case  makes  It  plain.  Nei- 
ther Is  it  doubted  that  they  had  a  regular 
and  fair  trial,  after  due  notice,  and  oppor- 
tunity to  defend  themselves  in  open  court  at 
a  regular  term  thereof.  The  contention  of 
these  parties  is  that  they  were  entitled  to 
a  trial  by  jury  on  the  question  as  to  whether 
they  were  guilty  or  not  guilty  of  the  con- 
tempt charged  upon  them,  and  because  they 
did  not  have  this  trial  by  jury  they  say  that 
they  were  deprived  of  their  Uber^  without 
due  process  of  law  within  the  meaning  of 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States.  If  it  has  ever 
been  nnderstood  that  proceedings  according 
to  the  common  law  for  contempt  of  court 
bare  been  subject  to  the  right  of  trial  by 


jury,  we  have  been  nnable  to  find  any  In- 
stance of  It.  It  has  always  been  one  of  the 
attributes — one  of  the  powers  necessarily  in- 
cident to  a  court  of  justice — that  it  should 
have  this  power  of  vindicating  its  dignity,  of  ' 
enforcing  its  orders,  of  protecting  Itself  from 
insult,  without  the  necessity  of  calling  upon 
a  jury  to  assist  it  in  the  exercise  of  this 
power.  In  the  case  tn  this  conrt  of  Ex  parte 
Terry,  128  U.  S.  289  [9  Sup.  Ct.  77]  82  I* 
Ed.  405,  this  doctrine  is  fully  asserted  and 
enforced,  quoting  the  language  of  the  courts 
In  the  case  of  Anderson  v.  Dunn,  6  Wheat. 

204,  227  (5  L.  Ed.  242,  247),  where  It  was 
said  that  'courts  of  justice  are  universally 
acknowledged  to  be  vested  by  their  very  cre- 
ation with  power  to  impose  silence,  respect, 
and  decorum  in  their  presence,  and  submis- 
sion to. their  lawful  mandates' — citing  with 
approbation  the  language  of  the  Supreme  Ju- 
dicial Court  of  Massachusetts  In  Cart- 
wrighf  s  Case,  114  Mass.  230,  238,  that  'the 
summary  power  to  commit  and  punish  for 
contempt  tending  to  obstruct  or  degrade  the 
administration  of  justice  is  inherent  in  courts 
of  chancery  and  other  superior  courts,  as 
essential  to  the  execution  of  their  powers 
and  to  the  maintenance  of  their  authority, 
and  is  part  of  the  law  of  the  land,  within 
the  meaning  of  Magna  Charta  and  of  the 
twelfth  article  of  our  Declaration  of  Rights.' 
And  this  court  in  Terry's  Case  held  that  a 
summary  proceeding  of  the  Circuit  Court  of 
the  United  States  without  a  jury  Imposing 
upon  Terry  Imprisonment  for  the  term  of  six 
months  was  a  valid  exercise  of  the  powers 
of  the  court,  and  that  the  action  of  the  Cir- 
cuit Court  was  also  without  error  in  refus- 
ing to  grant  him  a  writ  of .  habeas  corpus. 
The  case  of  Terry  came  Into  this  court  upon 
application  for  a  writ  of  habeas  corpus,  and 
presented,  as  the  case  now  before  us  does, 
the  question  of  the  authority  of  the  Circuit 
Court  to  impose  this  imprisonment  on  a  sum- 
mary hearing  without  those  regular  proceed- 
ings which  Include  a  trial  by  jury,  which 
was  affirmed.  The  still  more  recent  cases  of 
Ex  parte  Savin,  131  U.  S.  2G7  [9  Sup.  Ct 
699]  33  L.  Ed.  150,  and  Ex  parte  Cuddy,  131 
U.  S.  280  [9  Sup.  Ct  703]  33  L.  Ed.  164,  as- 
sert very  strongly  the  same  principle.  In 
Ex  parte  Robinson,  19  Wall.  505,  22  L.  Ed. 

205,  this  court  speaks  In  the  following  lan- 
guage: 'The  power  to  punish  for  contempts 
is  inherent  in  all  courts.  Its  existence  is 
essential  to  the  preservation  of  order  in  ju- 
dicial proceedings,  and  the  enforcement  of 
the  judgments,  orders,  and  writs  of  the 
courts,  and  consequently  to  the  due  adminis- 
tration of  justice.  The  moment  the  courts  of 
the  United  States  were  called  into  existence 
and  Invested  with  jurisdiction  over  any  6ul>- 
ject  they  became  possessed  of  this  power.' 
•  •  •  So  far  from  any  statute  on  this  sub- 
ject limiting  the  power  of  the  courts  of  Iowa, 
the  act  of  the  Legislature  of  that  state,  au- 
thorizing the  Injunction  which  these  parties 
are  charged  with  violating,  expressly  declares 
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that  for  violating  snch  Injunction  a  person  do- 
ing 80  shall  be  punished  for  the  contempt  by 
a  fine  of  not  less  than  five  hundred  or  more 
than  a  thousand  dollars,  or  by  imprisonment 
in  the  county  jail  not  more  than  six  months, 
or  by  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  court  So  that  the  pro- 
ceeding by  which  the  fine  and  Imprisonment 
imposed  upon  these  parties  for  contempt  In 
violating  the  Injunction  of  the  court  regular- 
ly Issued  in  a  suit  to  which  they  were  par- 
ties is  due  process  of  law,  and  always  has 
been  due  process  of  law,  and  is  the  process 
or  proceeding  by  which  courts  have  from 
time  Immemorial  enforced  the  execution  of 
fbelr  orders  and  decrees,  and  cannot  be  said 
to  deprive  the  parties  of  their  liberty  or 
property  without  due  process  of  law.  The 
counsel  for  plaintiffs  in  error  seek  \o  evade 
the  force  of  this  reasoning  by  the  proposi- 
tion that  the  entire  statute  under  which  this 
injunction  was  issued  is  in  the  nature  of  a 
criminal  proceeding,  and  that  the  contempt 
of  court  of  which  these  parties  have  been 
found  guilty  is  a  crime  for  the  punishment 
of  which  they  have  a  right  to  trial  by  jury. 
We  cannot  accede  to  this  view  of  the  subject 
Whether  an  attachment  for  a  contempt  of 
court  and  the  judgment  of  the  court  punish- 
ing the  party  for  such  contempt  Is  in  Itself 
essentially  a  criminal  proceeding  or  not  we 
do  not  find  It  necessary  to  decide.  We  sim- 
ply hold  that  whatever  its  nature  may  be 
it  Is  an  offense  against  the  court  and  against 
the  administration  of  justice,  for  which 
courts  have  always  had  the  right  to  punish 
the  party  by  summary  proceeding  and  with- 
out trial  by  jury,  and  that  in  that  sense  It 
is  due  process  of  law  within  the  meaning  of 
the  fourteenth  amendment  of  the  Constitu- 
tion. We  do  not  suppose  that  that  provision 
of  the  Constitution  was  ever  intended  to  In- 
terfere or  abolish  the  powers  of  the  courts  In 
proceedings  for  contempt  whether  this  con- 
tempt occurred  in  the  course  of  a  criminal 
proceeding  or  of  a  civil  suit  We  might  rest 
the  case  here;  but  the  plaintiffs  in  error 
fall  back  upon  the  proposition  that  the  stat- 
ute of  the  Iowa  Legislature  concerning  the 
sale  of  liquors,  under  which  this  Injunction 
was  issued,  is  Itself  void,  as  depriving  the 
parties  of  their  property  and  of  their  liberty 
without  due  process  of  law.  We  are  not  pre- 
pared to  say  that  this  question  arises  in  the 
present  case.  The  principal  suit  in  which 
the  injunction  was  issued,  for  the  contempt 
of  which  these  parties  have  been  sentenced 
to  ittprlsonment  and  to  pay  a  fine,  has  never 
been  tried  so  far  as  this  record  shows.  We 
do  not  know  whether  the  parties  demanded 
a  trial  by  jury  on  the  question  of  their  guilty 
violation  of  that  statute.  We  do  not  know 
that  they  would  have  been  refused  a  trial 
by  jury  if  they  had  demanded  it  Until  the 
trial  of  that  case  has  been  bad,  they  are 
not  injured  by  a  refusal  to  grant  them  a 
jury  trial.  It  Is  the  well-settled  doctrine  of 
this  court  that  a  part  of  a  statute  may  be 


I  void  and  the  remainder  may  be  valid.  That 
part  of  this  statute  which  declares  that  no 
person  shall  own  or  keep,  or  be  In  any  way 
concerned,  engaged,  or  employed  in  owning 
or  keeping,  any  intoxicating  liquors  with  in- 
tent to  sell  the  same  within  this  state,  and 
all  the  prohibitory  clauses  of  the  statute, 
have  been  held  by  this  court  to  be  within 
the  constitutional  powers  of  the  state  Legis- 
lature, in  the  cases  of  Mugler  v.  Kansas,  123 
U.  S.  623  [8  Sup.  Ct  273],  31  L.  Ed.  205,  and 
Powell  V.  Pennsylvania,  127  U.  S.  678  [8  Sup. 
Ct  992,  1257],  32  L.  Ed.  253.  If  the  objec- 
tion to  the  statute  is  that  it  authorizes  a 
proceeding  in  the  nature  of  a  suit  in  equity 
to  suppress  the  manufacture  and  sale  of  ln< 
toxlcating  liquors  which  are  by  law  prohib- 
ited, and  to  abate  the  nuisance  which  the 
statute  declares  such  acts  to  be,  wherever 
carried  on,  we  respond  that  so  far  as  at 
present  advised,  It  appears  to  us  that  all 
the  powers  of  a  court  whether  at  common 
law  or  in  chancery,  may  be  called  Into  op- 
eration by  a  legislative  body  for  the  purpose 
of  suppressing  this  objectionable  traffic ;  and 
we  know  of  no  hindrance  in  the  Constitutioa 
of  the  United  States  to  the  form  of  proceed- 
ings, or  to  the  court  In  which  this  remedy 
shall  be<had.  Certainly  it  seems  to  us  to 
be  quite  as  wise  to  use  the  processes  of  the 
law  and  the  powers  of  the  courts  to  prevent 
the  evil  as  to  punish  the  offense  as  a  crime 
after  it  has  been  committed.  We  think  it 
was  within  the  power  «t  the  court  of  Plym- 
outh county  to  Issue  the  writs  of  injunction 
In  these  cases,  and  that  the  disobedience  to 
them  by  the  plaintiffs  in  error  subjected 
them  to  the  proceedings  for  contempt  which 
were  had  before  that  court" 

In  Rhodes  v.  Saunders,  66  N.  H.  39,  25  Atl. 
588,  18  L.  R.  A.  655,  is  a  compilation  of  au- 
thorities, all  holding  that  the  statute  author- 
izing the  issuance  of  a  writ  of  injunction  in 
this  character  of  case  is  valid,  and  that 
courts  have  the  power  to  punish  for  con- 
tempt without  the  intervention  of  a  Jury, 
quoting  approvingly  the  following  language: 
"Every  place  where  a  public  statute  is  open- 
ly, publicly,  repeatedly,  continuously,  persist- 
ently, and  intentionally  violated  is  a  public 
nuisance,  and  may  be  suppressed." 

The  question  presented  in  the  dissenting 
opinion  of  Judge  DAVIDSON  in  respect  to 
these  statutes  and  proceedings  operating  to 
deny  a  citizen  the  right  of  trial  by  Jury  is 
oi^osed  to  the  decisions  of  this  court  and 
our  Supreme  Court  and  the  rule  generally 
obtaining  elsewhere.  We  might  content  our- 
selves with  the  above  statement  There  are 
substantial  reasons  vitally  affecting  the  quiet 
and  welfare  of  the  citizenship  of  the  state 
which  were  moving  considerations  before 
the  Legislature  for  inducing  the  enactment 
of  these  laws,  and  which  are  also  strong 
reasons  and  considerations  why  they  should 
be  here  sustained.  The  legislative  history 
of  the  last  few  years  will  demonstrate  that 
in  practically  all  legislation  in  support  and  aid 
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of  local  option  laws,  In  respect  to  gaming  and 
hoases  of  prostitution,  men  of  widely  differ- 
ing views,  with  reference  to  the  sale  of  In- 
toxicating liquors  under  tHe  sanction  and 
safeguards  of  the  law  In  communities  where 
public  opinion  sustained  such  sale,  hare  unit- 
ed In  one  common  bond  of  fraternity  to  enact 
such  legislation  as  might  make  prohibitory 
laws  effective  in  communities  and  sections 
where  such  laws  had  been  voted.  Again,  It 
is  a  fact  known  of  all  men  that  in  almost 
every  great  city  and  center  of  this  state 
where  the  sale  of  Intoxicating  liquors  Is  per- 
mitted by  law  that  saloon  limits  have  been 
provided  and  certain  areas  fixed  in  residence 
sections  of  such  cities  where  no  saloons  can 
be  operated.  In  addition  to  this,  the  law  fix- 
es a  heavy  license  for  one  who  would  sell 
liquors,  and  makes  quite  ample  provision  for 
the  keeping  of  an  orderly  house  for  the  pre- 
vention of  gambling,  the  visiting  of  lewd  wo- 
men, and  the  Inhibition  of  selling  intoxicat- 
ing liquors  to  habitual  drunkards  as  well  as 
certain  closing  hours.  The  public  and  the 
state  are  interested  in  the  fair  and  reason- 
able enforcement  of  such  regulatory  laws. 
If,  however,  we  are  to  permit  one  under  the 
guise  of  keeping  a  drug  store  and  under  the 
pretense  of  selling  on  prescription  to  convert 
Us  place  of  business  into  a  common  tippling 
honse  where  the  scarlet  women  may  abide, 
and  where  the  habitual  drunkard  and  minor 
may  receive  a  welcome,  and  no  hours  are 
respected,  and  no  safeguards  are  provided, 
where  the  state's  revenue  is  diminished,  and 
where  lawlessness  would  breed,  and  law- 
breakers would  find  an  asylum.  Infinite  dam- 
age would  be  done  to  the  state.  It  would 
constltnte  discrimination  and  a  manifest  in- 
justice against  the  man  seeking  to  do  busi- 
ness authorized  by  law  and  under  the  safe- 
gnaids  and  provisions  of  the  law.  Such  a 
place  might  be  as  destructive  to  property  as 
building  a  powder  mill  next  to  it,  and  as  in- 
jurious to  society  as  anything  of  which  one 
could  easily  conceive.  Now,  can  it  be  said 
that  the  state  has  no  Interest  in  preventing 
such  a  condition  of  affairs?  Is  it  to  be  said 
that  the  state  can  only  proceed  by  criminal 
prosecutions,  and  that  the  strong  arm  of  the 
law  by  injunction  is  to  be  denied  the  state  in 
.its  effort  to  protect  society?  It  is  my  view, 
and  such  seems  to  be  in  accordance  with  the 
great  weight  of  authorities  everywhere,  and 
the  settled  policy  of  this  state  in  all  the 
courts,  to  proceed  against  such  a  man  with 
all  the  power  of  all  the  courts  and  with  a 
mailed  hand  that  would  be  sufficient  for  the 
due  and  proper  protection  of  society. 

It  was,  however,  urged  in  argument  that 
under  the  facts  of  this  case  relator  was  en- 
titled to  his  discharge.  The  record  shows 
that,  as  is  usual  in  such  cases,  the  writ  of 
injunction  ran  against,  not  only  the  relator, 
but  against  bis   agents,   servants,   and   em- 


ployes enjoining  them  from  the  unlawful  sale 
of  liquors  in  the  bouse  and  place  where  he 
was  doing  business.  The  evidence  shows 
that  the  sale  took  place  in  the  honse,  and 
that  such  sale  was  an  unlawful  sale.  There 
is  no  suggestion  that  the  sale  was  made  by 
some  one  not  connected  as  servant  or  em- 
ploy6  In  the  house,  but  because  the  relator 
testified  and  claimed  on  the  bearing  that  he 
had  no  financial  interest  in  the  business,  but 
that  same  belonged  to  his  minor  son,  it  is 
here  contended  as  a  matter  of  law  that  he 
is  entitled  to  his  discharge.  It  appears,  how- 
ever, that  bis  son,  whom  he  claims  was  the 
owner  and  proprietor  of  the  business,  was 
a  minor.  It  is  shown  that  relator  leased  the 
house.  It  la  shown  that  he  obtained  license 
from  the  federal  government  and  from  the 
authorities  of  this  state  to  do  business.  The 
business,  therefore,  was  being  done  under  the 
shelter  and  sanction  of  his  name  and  under 
bis  authority  and  with  reference  to  a  license 
issued  to  him,  and  not  to  his  son.  We  can 
Well  understand  how  the  court  below,  ac- 
quainted with  the  parties  and  familiar  with 
all  the  facts,  might  well  have  rejected  as  un- 
true the  disclaimer  of  relator  of  having  any 
connection  with  or  ownership  of  the  business. 
It  would  indeed  be  a  destructive  rule  of  de- 
cision to  expect  this  court  in  the  face  of  a 
finding  by  the  court  below  discrediting  the 
contention  of  relator  of  lack  of  ownership  in 
the  business,  where  all  the  other  facts,  leas- 
lug  the  bouse,  obtaining  license  for  the  con- 
duct of  the  business,  showed  his  connection, 
to  overturn  and  discredit  the  finding  of  the 
trial  court.  We  are  not  prepared  to  do  this, 
nor  do  we  think  we  should  do  it. 

A  careful  consideration  of  the  motion, 
which  was  prepared  with  the  utmost  skill 
and  presented  and  argued  with  the  greatest 
ability,  has  convinced  us  that  the  original  dis- 
position of  the  case  was  proper,  and  that  no 
ground  exists  why  it  should  be  set  aside.  It 
is  therefore  ordered  that  the  motion  for  re- 
hearing be,  and  the  same  is  hereby,  in  all 
things  overruled. 

DAVIDSON,  P.  J.,  dissents. 


Ex  parte  LOOPER. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  7, 

1910.    On  Motion  for  Rehearing,  Feb. 

8,  1911.) 

1.  Intoxicating  Liquors  (S  279*)— Contempt 

— FOBMXB   JeOFABOT. 

One  who  baa  been  convicted  of  selllnz 
whisky  in  violation  of  the  local  option  law  and 
of  an  injunction  restraining  him  from  selling  in- 
toxicating liquors  may  not,  when  charged  with 
contempt  for  violating  the  injunction,  plead  his 
conviction  in  bar  of  the  contempt  proceedings. 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  S  279.*] 
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(Tex. 


On  Motion  for  Rehearing. 

2.  iKJtJNOnON  (§  230*)— CONTEMPT-TjnBIBDIC- 
TION    OP   COUBT. 

Under  the  express  provisions  of  Rev.  St 
1895,  art  SOU,  the  court  may  in  vacation  pnn- 
ish  one  for  a  violation  of  an  injonction. 

[EM.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §f  00£-C16;    Dec.  Dig.  i  230.*} 

3.  Evidence  (|  41*)  —  JudiculL  Notiok  — 
Tebhs  or  CoiTBTS. 

The  Court  of  Criminal  Appeals  will  take 
judicial  notice  that  in  a  large  part  of  Texas 
the  district  courts  convene  onl^  twice  a  year, 
and  that  in  many  of  the  coun^ties  they  remain 
in  session  for  periods  of  time  ranging  from 
one  to  four  or  five  weeks. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  5&-60;   Dec.  Dig.  I  41.*] 

4.  Habeas  Cobfus  (|  85*)— Dischabob  fbou 

lUFBISONMENT    lOB   OOKTEUFT   Or    COUBT — 

Pbesuuftionb. 

The  Court  of  Criminal  Appeals  on  habeas 

corpus  for  the  discharge  of  one  imprisoned  for 

contempt  for   violating  an   injunction  granted 

by  the  district  court  must  assume  that  the  in- 

-V  junction  was  properly  granted. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §§  77,  78;   Dec.  Dig.  f  85.*] 

Davidson,  P.  J.,  dissenting. 

Original  application  for  Iiabeas  corpus  by 
M.  Ij.  Looper  for  discharge  from  cnstody 
under  commitment  for  a  violation  of  an  In- 
junction.   Relator  remanded  to  custody. 

Odell  &  Johnson,  for  appellant  John  A. 
Mobley,  ^Asst  Atty.  Gen.,  for  the  State. 

McCOBD,  J.  On  September  19,  1910,  one 
of  the  judges  of  this  court  granted  a  writ  of 
habeas  corpus  to  the  relator,  M.  U.  Loop^, 
commanding  the  sheriff  having  him  in  cus- 
tody to  appear  before  this  court  on  the  first 
Monday  In  October,  and  show  cause  why 
he  detained  the  said  M.  K  Looper.  The 
showing  on  the  return  is  that  be  holds  him 
by  virtue  of  an  order  Issued  by  the  district 
Judge  of  Johnson  county  for  contempt  for 
violating  an  injunction  that  theretofore  is- 
sued restraining  and  enjoining  the  relator 
from  selling  intoxicating  liquors  in  any  place 
in  Johnson  county,  Tex.,  and  from  the  es- 
tablishing, maintaining,  or  conducting  any 
place  In  said  county  wherein  Intoxicating 
liquors  are  k^t  and  sold  In  violation  of  law. 
All  the  questions  raised  In  this  case  have 
been  decided  by  this  court  adversely  to  re- 
lator's contention  In  the  case  of  E^  parte 
Roper  (this  day  decided)  134  S.  W.  334,  and 
therefore  it  will  be  unnecessary  to  say  any- 
thing further  on  the  different  questions 
raised. 

However,  there  is  one  question  In  this  case 
that  is  not  in  the  Roper  Case  that  is  per- 
haps necessary  to  pass  upon.  It  is  contend- 
ed, and  the  proof  shows,  that  the  relator 
bad  been  tried  and  convicted  in  the  county 
court  of  Johnson  county  for  unlawfully  sell- 
ing whisky  in  violation  of  the  local  option 
law,  and  the  contention  is  made  here  that, 
by  reason  of  his  conviction  in  the  criminal 


case,  he  should  be  discharged,  and  he  pleads 
that  judgment  of  conviction  in  bar  of  the 
punishment  awarded  by  the  court  for  con- 
tempt, and  says  that  he  should  be  released 
by  reason  thereof,  because  he  cannot  be  put 
in  Jeopardy  twice  for  the  same  offense.  This 
contention  is  not  correct  and  is  not  now  an 
open  question  in  this  state.  Practically  the 
identical  point  raised  here  was  decided  ad- 
versely to  relator's  contention  in  the  case  of 
Ex  parte  Allison,  99  Tex.  455,  90  S.  W.  870. 
2  L.  B.  A.  (N.  S.)  Ill,  122  Am.  St  Rep.  653. 
The  opinion  In  that  case  was  rendered  by 
Chief  Justice  Gahies,  and,  discussing  the 
proposition  that  the  Legislature  has  no  power 
to  confer  upon  the  courts  the  authority  to 
enjoin  the  commission  of  crime  or  the  e8- 
tablishment  or  continuance  of  a  public  nui- 
sance^ Judge  Gaines  says:  "Nor  do  we  think 
that  the  act  in  question  Infringes  that  provi- 
sion of  the  Bill  of  Rights  which  declares 
that  'no  person,  for  the  same  offense,  shall 
be  twice  put  In  jeopardy  of  life  or  liberty.' 
It  is  true  that  If  he  commits  the  act  which 
he  is  enjoined  from  committing,  and  such 
act  be  a  violation  of  the  penal  laws  of  the 
state,  he  may  under  this  statute  be  pun- 
ished for  the  contempt,  and  also  for  the  vio- 
lation of  the  criminal  law.  But  these  are 
not  'the  same  offense.'  In  the  former  case 
he  is  punished  for  a  violation  of  the  orders 
of  the  court;  and  In  the  latter  for  an  of- 
fense 'against  the  peace  and  dignity  of  the 
state.'  One  who  makes  an  assault  In  the 
presence  of  the  court.  In  such  a  manner  as 
to  constitute  a  contempt  of  court,  is  punish- 
able, not  only  for  the  contempt,  but  also  for 
the  assault  *  *  *  It  is  also  urged  in 
argument  in  a  somewhat  indefinite  way  that 
the  enjoining  of  crimes  or  public  nuisances 
was  unknown  to  the  common  law,  and  that, 
therefore,  the  Legislature  was  without  power 
to  provide  for  such  Injunction.  This  in- 
volves the  question  whether  the  procednre 
provided  for  In  the  act  Is  'due  course  of  the 
law  of  the  land.'  This  question  has  been 
answered  by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  case  of  Mugler  v.  Kansas, 
123  U.  S.  623,  8  Sup.  Ct  278,  81  L.  Ed.  205. 
There  the  court  say:  'Equally  untenable  is 
the  proposition  that  proceedings  in  equity 
for  the  purposes  indicated  in  the  thirteenth 
section  of  the  statute  are  inconsistent  with 
due  process  of  law.  •  •  • '  The  whole 
of  title  3  of  our  Code  of  Criminal  Procedure 
Is  devoted  to  the  means  for  the  prevention  of 
crime,  and  provides  very  much  of  the  same 
remedies  as  were  allowed  at  common  law. 
Such  being  the  facts,  we  fall  to  see  that 
there  Is  any  peculiarity  about  the  writ  of  in- 
junction, or  any  peculiar  sanctity  about  crim- 
inal or  quasi  criminal  acts,  which  debar 
the  Legislature  from  providing  that  one  may 
be  enjoined  by  a  suit  in  equity  from  estab- 
lishing a  public  nuisance — such  as  a  gambling 
house." 
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Oo  the  authority  of  the  Supreme  Oonrt  In 
that  case,  we  hold  that  the  fact  that  relator 
had  been  convicted  for  tinlawfully  selling 
whisky  In  violation  of  the  local  option  law 
for  which  he  was  enjoined  from  doing  can- 
not, when  arraigned  before  the  court  for 
contempt,  successfully  plead,  In  bar  of  the 
cont«npt  proceedings,  the  fact  that  he  had 
been  convicted  for  committing  that  crime  that 
he  was  enjoined  from  doing. 

We  therefore  hold  that  relator  Is  not  en- 
titled to  his  discharge,  and  he  Is  therefore 
remanded  to  the  sheriff  of  Johnson  county. 

DAVIDSON,  P.  X,  dissents,  and  thinks  ap- 
plicant ooght  to  be  discharged. 

On  Motion  for  Behearlng. 

HABPER,  J.  This  case  Is  In  most  respects 
identical  with  the  case  of  Ex  parte  Boper 
<the  motion  for  rehearing  In  which  has  been 
this  day  overruled)  134  S.  W.  334.  It  differs, 
however,  from  the  Roper  Case  In  the  fact 
that  here  the  Injunction  ran  directly  against 
I»oper  in  person ;  and  again  It  differs  from 
the  Roper  Case  In  that  the  sales  shown  in 
e%'ldence  were  made  by  Looper  In  person. 
There  is  a  question,  however,  arising  in  this 
case  that  Is  not  raised  in  the  other  proceed- 
ings. That  question  Is  this:  It  appears  from 
the  record  in  the  case  before  us  that  Loop- 
er  was  fined  by  the  court  in  vacation,  and 
it  is  urged  that  this  act  of  the  conrt  was 
utterly  and  absolutely  void,  and  that  re- 
lator is  therefore  entitled  to  his  discharge 
Such  was  the  holding  of  this  court  in 
the  case  of  Ex  parte  Ellis,  37  Tex.  Gr.  B.  539, 
40  S.  W.  275,  66  Am.  St  Rep.  831,  where 
Judge  Henderson,  speaking  for  the  court, 
held,  in  substance,  that  an  order  of  the 
district  Judge  imposing  a  fine  for  violation 
of  an  injunction  was  void,  and  on  habeas 
corpus  he  was  entitled  to  his  discharge. 
That  this  decision  Is  manifestly  incorrect 
and  erroneous  Is  demonstrably  clear.  None 
of  the  authorities  cited  In  that  case  are  in 
point  except  the  Oregon  cases.  An  Inspec- 
tion of  those  authorities  will  demonstrate 
that  the  decisions  in  Oregon  so  holding  in 
effect  were  made  with  reference  to  and  based 
on  the  peculiar  language  of  the  Oregon  stat- 
ute which  seems  to  deny  the  court  the  right 
to  impose  punishment  for  contempt  ex- 
cept during  term  time.  In  this  state  our 
statute  provides  directly  to  the  contrary. 
This  statute  was  not  called  to  the  attention 
of  the  court,  and  was  evldmtly  overlooked. 
It  is  as  follows:  Article  3011,  Rev.  St.  Tex. 
1805 :  "Disobedience  of  an  injunction  may  be 
punished  by  the  court  or  Judge,  in  term  time 
or  in  vacation,  as  a  contempt"  Again,  this 
seems  to  be  the  universal  rule  unless  snch 
punishment  Is  inhibited  in  vacation  by  stat- 
ute. The  law  is  thus  well  stated  in  that  in- 
valuable work,  Cye.  (volume  9,  p.  31) :  "Sub- 
ject to  statutory  restrictions,  a  Judge  or 
court  may  punish  for  contempt  for  viola- 
tion of  court  orders  at  chambers  or  in  va- 


cation." In  support  of  this  rule  the  learned 
author  cites  the  following  authorities :  Cobb 
V.  Black,  34  Ga.  162;  State  v.  Archer,  48 
Iowa,  811;  State  v.  Myers,  44  Iowa,  580; 
State  v.  Loud,  24  Mont  428,  62  Pac.  497; 
Nebraska  Children's  Home  Society  v.  State, 
57  Neb.  765,  78  N.  W.  267;  In  re  Sloam, 
5  N.  M.  590,  25  Pac.  930;  Lathrop  v.  Clapp, 
40  N.  Y.  328,  100  Am.  Dea  493;  Wlckes  v. 
Dresser,  4  Abb.  Pr.  93;  Id.,  18  How.  Prac. 
331 ;  Vose  v.  Reed,  1  Woods,  647,  Fed.  Gas. 
No.  17,011. 

In  view  of  the  rule  thus  obtaining  uni- 
versally, and  proceeding  with  reference  to 
our  statute  which  covers  the  case  In  express 
terms,  and  from  high  considerations  of  pub- 
lic policy,  we  think  ttuit  the  case  of  Ex 
parte  Ellis,  supra,  is  so  manifestly  erroneous, 
and  so  utterly  destructive  of  the  vast  beneflta 
of  the  injunction  process,  that  it  ought  not 
to  stand,  and  it  is  hereby  in  terms  over- 
ruled. It  is  a  fact  of  which  we  must  take 
Judicial  knowledge  as  members  of  this  court, 
and  of  which  we  are  conscious,  that  in  prob- 
ably half  the  area  of  Texas  the  district 
courts  convene  only  twice  a  year,  and  that 
in  very  many  of  the  counties  of  this  state 
they  remain  in  session  for  very  inconsiderable 
periods  of  time,  ranging  from  one  to  four 
or  five  weeks.  Injunctions  as  we  know  are 
sued  out,  and  should  be  granted  only  where 
some  irreparable  injury  is  threatened,  for 
which  the  parties  have  no  adequate  remedy 
at  law.  A  frequent  use  of  injunction  is  to 
prevent  waste,  or,  as  is  somewhat  analogous 
to  this  case,  to  prevent  the  creation  of  a 
nuisance,  destruction  of  property,  or  Injury 
to  health  or  both.  If  the  construction  and 
rule  laid  down  In  the  case  of  Ex  parte  Ellis  is 
to  be  maintained,  then  it  must  result  and 
would  result  that  if  an  injunction  had  been 
obtained  to  prevent  the  construction  of  an  op- 
en sewer  in  front  of  one's  private  residence, 
the  minute  court  adjourned  the  party  en- 
joined might  by  himself  and  his  servants  be- 
gin the  construction  of  the '  sewer,  the  ef- 
fect of  which  would  be,  when  summer  with 
Ite  heat  and  its  sun  blistering  rays  fell 
upon  the  foul  sewage  spreading  pestilence 
and  death  to  the  homesteader  across  the 
street  that  the  law  would  be  powerless  for 
five  months  in  the  year  to  afford  relief.  If 
it  were  an  injunction  against  waste,  or  the 
cutting  down  of  ornamental  trees.  In  a 
matter  involving  the  destruction  of  the  sub- 
ject-matter of  litigation,  one's  adversary 
who  had  been  enjoined  might  absolutely  de- 
stroy it  without  hindrance,  and  the  arm  of 
the  law  be  powerless  to  afford  any  relief. 
Against  this  doctrine  we  protest  It  is  op- 
posed, as  we  have  seen,  to  the  general  rule 
everywhere.  It  is  In  the  face  of  our  stat- 
ute which  directly  gives  authority  to  the 
judge  In  vacation  to  punish  for  such  con- 
duct, and  It  is  directly  destructive  of  all 
private  rights,  and  would  constitute  such 
a  ruinous  public  policy  as  to  be  destructive 
of  civil  rlghte  and  one  against  which  reason 
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revolts.  Of  course,  we  are  proceeding  on  the 
assumption  that  in  the  first  place  the  injunc- 
tion was  properly  granted.  That  is  as- 
sumed, and  must  be  assumed  in  this  case. 
When  so  granted,  there  should  he  no  closed 
season  protecting  the  man  who  would  defy 
the  Just  authority  of  the  courts. 

Finding  no  merit  in  the  motion  for  rehear- 
ing. It  Is  hereby  overruled. 

DAVIDSON,  P.  J.,  dissents. 


SELLERS  et  al.  r.  <STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  12, 

1910.    On  Motion  for  Rehearing,  Feb. 

15,  1911.) 

1.  Cbimirai,  Law  (§  793*)  —  Instbuchons — 
joiht  rusponsibrlity. 

Instructions  authorizing  conviction  of  as- 
sault with  intent  to  murder  if  defendants  com- 
mitted certain  acts  were  not  erroneous  as  re- 
quiring a  joint  conviction  or  joint  acquittal, 
where  other  instructions  authorized  separate  or 
joint  conviction  or  acquittal. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  ||  1858,  1939 ;   Dec.  Dig.  §  793.*] 

2.  Cbiminal  Law  (g  761*)  —  Instructions — 
AssnuPTiON  AS  TO  Facts. 

An  instruction  that,  if  accused  made  the 
assault  charged  and  his  codefendant  was  pres- 
ent, etc.,  the  codefendant  was  guilty,  was  not 
erroneous,  as  assuming  that  accused  made  an 
assault 

IBA.  Note.— For  other  cases,  see  Criminal  Law,' 
Cent  Dig.  {|  1754-1764;  Dec.  Dig.  {  761;* 
Homicide,  Cent  Dig.  §  582.] 

3.  Cbiminai.  Law  (|  784*)  —  Inbtbuctions  — 
Circumstantial  Evidence. 

Where  there  was  positive  evidence  of  as- 
sault, it  was  unnecessary  to  instruct  on  cir- 
cumstantial evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  1883-1888;    Dec.  Dig.  S  784.*] 

4.  Cbiminal  Law  (88642,1152*)— Intebpretehs 
—Qualifications— JuDiciAi  Discretion. 

In  a  trial  for  assault,  it  was  within  the 
judge's  sound  discretion,  which  will  not  l>e  dis- 
turbed, unless  abused,  to  permit  a  complaining 
witness  to  serve  as  interpreter. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  8§  1455,  1598,  3053-3057 ;  Deo.  Dig. 
»  642, 1152.*] 

5.  Cbiminai,  Law  (§  1119*)— Recobd— Suffi- 
ciency. 

An  objection  that  an  interpreter  did  not 
fairly  Interpret  the  testimony  is  insufficient, 
where  it  does  not  appear  by  the  record  whose 
testimony  be  interpreted. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  8  2931 ;    Dec.  Dig.  $  1U9.*] 

ft  Cbiminai,  Law  (8  939*)  —  New  Trial  — 
Grounds— Newly  Discovered  Evidence. 
Accused  is  not  entitled  to  a  new  trial  for 
newly  discovered  testimony  of  witnesses  who 
were  with  him  the  night  of  the  difficulty,  where 
slight  diligence  would  have  discovered  the  im- 
portance of  their  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  IS  2318-2323;   Dec.  Dig.  8  930.*] 

On  Motion  for  Rehearing. 

7.  Criminal  Law  (8  1035*)— Appeal— Waiv- 
er OF  Objections. 

Objections  to  formation  of  the  jury  can- 
not be  raised  for  the  first  time  on  appeal,  es- 


pecially where  the  record  does  not  disclose  the 
matters  complained  of. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  88  2636-2638;  Dec.  Dig.  8  1035.*] 

8.  Criminal  Law  (8  1139*)— Appeai^Papers 
Reviewable. 

The  C!ourt  of  Criminal  Appeals  cannot  con- 
sider ez  parte  affidavits  filed  with  appellant's 
brief  in  which  new  issues  are  sought  to  be 
made. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law. 
Cent  Dig.  8  3000;    Dec.  Dig.  8  1130.*] 

9.  Homicide  (8  2.57*)- Assault  with  Intent 
TO  Murder— EvTDENCB—SuFnciENCT. 

Evidence  held  to  sustain  a  conviction  of  as- 
sault with  intent  to  murder. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  S§  643-652;    Dec.  Dig.  8  257.*J 

Appeal  from  District  Court,  Jefferson 
County;    W.  H.  Pope,  Judge. 

Sam  Sellers  and  Champ  Mansfield  were 
convicted  of  assault,  and  they  appeal.  Af- 
firmed as  to  defendant  Sellers,  and  reversed 
and  remanded  as  to  defendant  Mansfield. 

B.  E.  Moore,  for  appellants.  John  A.  Mob- 
ley,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  This  case  comes  to  us  In 
rather  a  singular  condition.  The  appellants 
were  Jointly  Indicted  charged  with  assault 
with  intent  to  murder  upon  Alex  Brown 
and  John  Orby,  and  the  case  throughout  was 
submitted  as  for  an  assault  upon  both  the 
parties  named.  The  statement  of  facts  is 
in  considerable  confusion.  We  gather  that 
there  must  have  been  another  trial  of  prob- 
ably one  Prater,  to  which  the  witnesses  fre- 
quently, refer.  There  is  direct  testimony 
that  the  appellant  Sellers  with  a  knife  seri- 
ously cut  and  stabbed  Brown,  and  before  be 
did  so  that  be  said,  "Let  me  kill  that  man," 
and  then  struck  him.  This  is  deposed  by  one 
Fetee  Capo.  Brown  himself  does  not  seem 
to  have  known  just  who  did  cut  bim.  Mans- 
field is  not  identified  by  name  by  any  one 
as  having  been  present  The  testimony 
speaks  of  "a  fellow  with  black  mustache," 
and  again  as  "a  tall  fellow,"  and  again  "of 
that  fellow  in  bis  shirt  sleeves,*'  bat  no- 
where, as  we  gather  from  the  statement  of 
facts,  is  there  such  identification  of  Mans- 
field or  such  'connection  shown  as  we  think 
would  Justify  us  in  the  state  of  the  record 
in  affirming  the  Judgment  as  to  blm,  and  the 
Judgment  of  conviction  as  to  Mansfield  will 
be  reversed  on  the  facts.  The  testimony  of 
the  witnesses,  if  believed,  as  to  Sellers,  is 
sufficient  to  make  out  a  case,  and  we  will 
proceed  to  discuss  the  questions  raised  by 
the  record  as  grounds  for  reversal. 

1.  The  fourth  ground  of  the  motion  is 
that  "the  court  erred  In  the  following  por- 
tion of  his  charge:  *If  from  the  evidence 
yon  are  satisfied  beyond  a  reasonable  doubt 
that  the  defendants  Sam  Sellers  and  Champ- 
Mansfield  on  or  about  the  time  charged  in 
the    indictment,'    etc. — ^because    said    charge 
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did  not  autboiize  the  Jury  to  believe  that 
one  or  the  other  committed  the  assault,  and 
-one  or  the  other  did  not  commit  the  assault, 
and  made  the  conviction  of  both  or  the  ac- 
quittal of  both  depend  on  what  the  Jury 
might  believe  one  of  defendants  did.  And 
again  in  the  same  part  of  said  charge  the 
court  gave  the  following:  'That  said  assault 
was  not  made  under  the  Immediate  Influence 
of  sudden  passion  produced  by  an  adequate 
cause,  or  not  in  defense  of  themselves' — be- 
cause the  Jury  should  have  been  told  that  one 
«f  defendants  might  have  made  the  assault 
under  the  conditions  named  above  while  the 
other  defendant  might  not  have  done  so,  and 
the  Jury  should  have  been  told  as  much  in 
plain  charge."  As  to  the  first  criticism  of 
the  court's  charge,  if  the  paragraph  referred 
to  were  read  alone,  there  might  be  some 
merit  in  it,  but  In  another  paragraph  the 
court  charged  the  Jury  as  follows:  "You 
may  find  twth  of  defendants  guilty  or  you 
may  acquit  both,  or  you  may  convict  one  and 
acquit  the  other,  end  write  your  verdict  in 
accordance  with  your  finding."  Again,  the 
court  charged  the  Jury  as  follows:  "If  the 
defendant  Sam  Sellers  made  the  assault,  but 
Cbaiup  Mansfield  was  present,  and,  knowing 
the  unlawful  purpose  of  the  said  Sellers,  en- 
couraged him  by  words,  acts,  or  conduct  in 
the  commission  of  same  (if  he  did  commit  it), 
then  he  would  be  principal  in  the  crime,  and 
the  law  would  hold  him  guilty."  The  last 
criticism  of  the  charge  complained  of  in  the 
paragraph  of  the  motion  above  quoted  is 
also  claimed  to  be  erroneous,  in  that  the 
Jury  should  have  been  told  that  one  of  the 
defendants  might  have  made  the  assault  un- 
der the  conditions  named  above,  while  the 
other  might  not  have  done  so.  This  criti- 
cism is  answered  in  what  we  have  said 
above. 

2.  Again,  counsel  complain  of  the  following 
portion  of  the  court's  charge:  "If  the  de- 
fendant Sam  Sellers  made  the  assault,  but 
Champ  Mansfield  was  present,  cmd,  knowing 
the  unlawful  purpose  of  the  said  Sellers,  en- 
couraged him  by  words,  acts,  or  conduct  in 
the  commission  of  same  (if  he  did  commit  It), 
then  he  would  be  a  principal  in  the  crime, 
and  the  law  would  hold  htm  guilty."  This  is 
alleged  to  be  erroneous  because  it  assumed 
that  Sam  Sellers  had  made  the  assault,  and 
because  It  was  tantamount  to  telling  the  Jury 
that  Sellers  made  the  assault,  and  should  be 
convicted  without  regard  to  whether  he 
made  the  assault  vrlth  malice  or  to  commit 
murder,  or  whether  be  made  same  when  his 
mind  at  the  time  was  inflamed,  angered,  and 
enraged  with  sudden  resentment,  and  be- 
cause there  was  no  evidence  that  MansSeld 
was  even  present  during  the  difficulty,  and 
no  evidence  that  he  said  anything,  did  any- 
thing, or  that  he  knew  an  assault  bad  or 
was  about  to  be  made,  or  that  he  knew  the 
purpose  of  any  assault  by  Sellers  or  any  oth- 
er person.    Since  the  case  is  to  be  reversed 


in  any  event  as  to  Mansfield,  It  is  unneces- 
sary to  determine  whether  he  could  complain 
of  this  charge.  The  complaints  of  same  in  so 
far  as  they  could  affect  the  case  of  Sellers 
are  not  well  taken.  It  contains  an  express 
reservation  of  fact  for  the  Jury  to  find  as 
to  whether,  in  fact.  Sellers  did  commit  the 
assault,  and  in  other  portions  of  the  court's 
charge  it  was  submitted  as  an  issue  of  fact 
to  be  found  by  the  Jury  as  to  whether,  if 
gvilty  at  all,  he  was  guilty  of  assault  with 
intent  to  murder  or  aggravated  assault 

3.  Again,  it  is  complained  that  the  court 
should  have  given  a  charge  on  circumstan- 
tial evidence.  As  to  the  appellant  Sellers, 
there  can  be  no  merit  in  this  contention, 
since  one  of  the  witnesses  testified  positively 
that  be  struck  and  wounded  the  witness 
Brown. 

4.  Again,  a  new  trial  was  sought  on  the 
ground  that  Alex  Brown,  who  pretended  to 
interpret  the  testimony  of  the  witnesses  in 
the  case,  did  not  properly  and  fairly  inter- 
pret the  testimony,  and  that  such  inter- 
pretation was  untrue,  unjust,  unfair,  and 
prejudicial  to  defendants,  and  was  Incor- 
rectly, purposely,  and  wrongfully  Interpret- 
ed; that  Alex  Brown  is  and  was  one  of  the 
alleged  injured  parties  with  whom  appellants 
were  charged  with  assaulting,  and  he  does 
not  understand  or  is  he  acquainted  with  any 
of  the  languages  of  any  of  the  witnesses 
who  testified  against  appellants  except  that 
of  John  Orby,  the  other  alleged  injured  par- 
ty. This  motion  is  supported  by  the  affi- 
davit of  Brown  in  which  he  says  in  substance 
as  follows:  "All  the  witnesses  who  I  inter- 
preted for  on  the  trials  of  Prater,  Sellers, 
and  Mansfield  were  Greeks  I  think,  except 
John  Orby,  and  I  do  not  understand  their 
language  much.  I  did  not  understand  them 
when  they  were  testifying  on  the  trials  of 
the  negroes  except  Orby's  much."  There  was 
no  objection  on  the  trial  to  this  witness  act- 
ing as  interpreter.  Ordinarily  we  should 
think  it  bad  policy  to  permit  one  occupying 
the  position  which  Brown  does  in  the  case 
to  act  as  an  interpreter,  and  yet  in  the  ab- 
sence of  any  proof  to  the  contrary,  or  any 
exception  taken  at  the  time,  we  must  as- 
sume that  the  court  below  was  either  under 
the  necessity  of  availing  himself  of  the  of- 
fices of  Brown  as  interpreter,  or  possessed 
such  clear  and  convincing  proof  of  his  re- 
liability as  to  make  it  clear  that  be  was  not 
subject,  on  account  of  his  relation  to  the 
case,  to  serious  objection.  This  was  a  mat- 
ter occurring  during  the  trial,  and  a  matter 
wisely  confided  to  the  discretion  of  the  trial 
court,  and  a  matter  for  which  we  ought  not 
to  reverse  the  case,  unless,  on  the  facts 
shown,  in  connection  with  such  action,  an 
abuse  of  this  discretion  was  shown.  It  will 
be  observed,  further,  that  he  says  that  all 
the  witnesses  for  whom  he  interpreted  on 
the  trials  of  Prater,  Sellers,  and  Mansfield 
were  Greeks,  except  John  Orby.     Who  the 
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witnesses  were  for  whom  be  Interpreted  In 
tbis  cose  tbe  record  does  not  sbow.  An  In- 
spection of  the  statement  of  facta  shows 
that  in  this  case  for  the  state  there  was  ad- 
duced the  testimony  of  Alex  Brown  and  Pe- 
tee  Capo,  both  of  whom  testified  on  direct 
and  cross  examination  that  Alex  Brown  had 
been  called  and  further  cross-examined  by 
appellant,  and  that  John  Orby  had  begun  his 
testimony  before  any  Interpreter  was  sworn 
at  all,  and  that  the  state's  case  closed  with 
tbe  testimony  of  John  Orby.  who  Is  not 
shown  by  the  aflldavlt  to  have  been  a  Greek, 
nor  any  claim  made  of  any  Impropriety  or 
failure  In  the  Interpretation  of  his  OTldence. 
The  record  does  show  that  thereafter  the  ap- 
pellant Introduced  Steve  Glrolomo,  and  It 
appears  that  his  testimony  was  Interpreted 
by  Brown,  but  without  objection  on  the  part 
of  appellant,  but  presumably  at  his  sugges- 
tion. In  tbls  state  of  the  record,  and  In 
the  absence  of  any  bill  of  exceptions,  we  do 
not  feel  that  we  would  be  authorized  to  re- 
verse the  Judgment 

5.  Finally,  It  is  claimed  that  a  new  trial 
should  be  granted  on  account  of  newly  dis- 
covered testimony,  and  affidavits  of  three 
witnesses  are  attached  to  the  motion.  These 
are  Jennie  Spates,  Minnie  Thomas,  and  A. 
J.  E^ell.  An  Inspection  of  the  affidavits  of 
Minnie  Thomas  and  Jennie  Sipates  discloses 
that  on  the  very  night  in  question,  and  con- 
temporaneous with  the  difficulty,  they  were 
In  conversation  with  and  In  the  presence  of 
appellant  Sellers,  and  In  the  nature  of 
things  he  must  have  known  of  their  presence 
on  the  scene  of  the  difficulty,  and  the  slightest 
diligence  must  have  visited  him  with  no- 
tice of  the  Importance  of  their  testimony. 
The  testimony  of  E^ell,  who  declined  to  sign 
an  affidavit,  but  whose  testimony  was  taken 
on  motion  for  new  trial,  was  not  Important, 
and  throws  but  little  light  on  the  Issue.  The 
record  Is  In  great  confusion,  and  we  have 
had  some  difficulty  In  gathering  from  It  the 
precise  facts,  but,  as  we  understand  it,  after, 
a  careful  Investigation,  there  seems  to  be 
no  error  in  the  reK:ord  for  which  tbe  Judg- 
ment as  to  Sellers  should  be  reversed. 

It  Is  therefore  ordered  that  the  Judgment 
of  conviction  as  to  Sam  Sellers  be,  and  the 
same  is  hereby,  in  all  things  affirmed,  and 
that  the  Judgment  of  conviction  as  to  the 
other  appellant.  Champ  Mansfield,  be,  and  the 
same  is  hereby,  reversed  and  remanded  for 
further  proceedings  In  accordance  with  law. 

On  Motion  for  Rehearing. 

HABPER,  J.  At  a  former  day  of  this 
term  of  court.  In  this  case,  an  opinion  was 
rendered  affirming  the  Judgment  as  to  Saw 
Sellers,  and  reversing  and  remanding  the 
Judgment  as  to  Champ  Mansfield.  A  motion 
for  rehearing  has  been  submitted  on  behalf 
of  Sellers,  in  which  appellant  seeks  to  com- 


plain of  tbe  formation  of  tbe  Jury.  No  com- 
plaint was  made  In  tbe  court  below  at  the 
time  of  the  selection  of  the  Jury,  nor  in  the 
motion  for  a  new  trial,  and  it  Is  too  late  to 
raise  this  question  on  appeal,  especially  as 
the  matters  complained  of  do  not  appear  In 
the  record  filed  In  this  court.  This  court  has 
always  held  that  it  cannot  consider  ex  parte 
affidavits  filed  with  the  brief  of  the  appellant, 
in  which  new  Issues  are  sought  to  be  made  In 
this  court  not  made  In  the  trial  court  It  Is 
not  shown  that  aK>elIant  Sellers  suffered  any 
Injury  by  reason  of  the  matter  complained  of. 

Appellant  complains  that  the  testimony  Is 
insufficient,  and  we  have  carefully  read  the 
record.  It  appears  there  was  a  "free  for  all 
fight"  at  night  In  front  of  Glrolomo's  saloon, 
and  a  witness  swears  that  while  Brown  and 
Prater  were  fighting,  defendant  Sellers  cut 
Brown  In  the  back.  Brown  and  Prater,  It 
appears,  were  both  cut  pretty  bad.  If  the 
Jury  believed  this  testimony.  It  authorized  a 
conviction. 

In  regard  to  the  newly  discovered  testi- 
mony. It  Is  such  testimony  as  the  defendant 
must  of  necessity  have  known  before  tbe 
original  trial,  and,  had  he  desired  It  the 
witness  was  In  the  town.  In  addition,  while 
the  witnesses  testify  on  the  hearing  of  a  mo- 
tion for  a  new  trial  that  defendant  SeUers 
was  In  a  nearby  bouse  at  the  b^Innlng  of 
tbe  difficulty,  be  left  the  house  before  the 
row  was  over,  and  they  did  not  know  where 
he  went  leaving  In  plenty  of  time  to  have 
engaged  in  the  fight  and  do  the  cutting  as 
testified  to  by  the  state's  witness. 

After  carefully  reviewing  the  record,  we 
are  of  the  opinion  the  motion  for  a  rehear- 
ing  should  be  overruled ;  and  it  Is  ao  or- 
dered. 


THOMPSON  T.  STATE. 

(Court  of  Grhnlnal  Appeals  of  Texas.    Oct  12. 

1810.    On  Motion  for  Rehearinx.  Feb. 

22,  19U.) 

1.  Cbiminai.  Law  ({  UIO*)— Bin,  of  Bxokp- 

TIOWS— SxjyjlCIBNCT. 

A  bill  of  exceptions  cannot  be  aided  by  a 
statement  In  reply  to  a  motion  for  new  triia  or 
by  the  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  |  2908;    Dec  Dig.  |  1110.*] 

2.  DI80BDKBI.T   HOUSB    ({    16*)  —  EtIDKHCB — 

Aduissibilitt. 

Defendant  accused  of  keeping  a  disorderly 
house,  can  show  by  any  one  cognizant  of  the 
facta  that  people  had  not  frequented  the  bouse 
for  immoral  purposes  at  or  about  Uie  time  made 
by  the  state's  proof. 

[EJa.  Note.— For  other  cases,  see  Disorderly 
House,  Cent  Dig.  {  23 ;   Dec.  Dig.  {  16.*] 

3.  GBnaiTAt.  Law  (§  109S*)— Bill  or  Excep- 
tion*—SumoiKNOY. 

In  a  prosecution  for  Iceeping  a  disorderly 
house,  a  bill  of  exceptions  to  exclusion  of  testi- 
mony that  witness  bad  watched  the  house  fre- 
quently, and  had  seen  no  one  enter  or  leave  and 
nothing  improper,  is  insufficient  to  show  error 
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when  tbe  time  to  which  the  teatimony  relates 
if  not  ihown. 

(i<d.  Note.— Pot  other  cases,  see  Criminal  Law, 
Cent  Dig.  f  2832;    Dec.  Dig.  |  1093.*] 
4.  CinaNAi.  IiAW  (i  1170*)— Habulxss  Bb- 

lOB— EviDEROB— EXCLUBIOH. 

It  was  not  lerersible  error  to  exclude  testi- 
mony of  one  accused  of  keeping  a  disorderly 
hoose  that  she  had  not  aided  or  encouraged  any 
one  in  condncting  such  a  house,  where  she  was 
permitted  to  testify  to  her  connection  with 
the  premises  and  the  purposes  for  which  they 
were  kept. 

[Ed.  Note.— For  other  eases,  see  Criminal  Law, 
Cent.  Dig.  H  3145-3153;   Dec  Dig.  §  1170.*] 

6.  Cbimihai,  Law  (§  450*) — Opinions— StiB- 

ncTS. 

On  a  trial  for  keeping  a  disorderly  house, 
witness  cannot  give  an  opinion  as  to  how  long 
it  woold  take  to  overcome  a,  house's  reputation 
u  being  disorderly,  that  heing  a  question  for 
tlK  jary  to  determine. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec  Dig.  I    450.*] 

Appeal  from  Tarrant  County  Court;  ^Tohn 
L.  Terrell,  Judge. 

Mabel  Thompson  was  (xmvlcted  of  keeping 
a  disorderly  house,  and  she  appeals.  Af- 
finned. 

Warren  W.  Moore,  for  appellant  John  A. 
Mobley,  Asst  Atty.  6en.,  for  the  State. 

BAHSBY,  X  On  the  26th  day  of  Febru- 
ary, this  year,  apjpellant  was  found  guilty  In 
the  county  court  of  Tarrant  county  of  keeiv 
ing  a  disorderly  house,  and  her  punishment 
assessed  at  a  fine  of  $200  and  20  days'  con- 
floement  in  the  county  Jail.  There  is  evi- 
dence In  the  record  amply  sustaining  the 
Judgment  There  Is  no  complaint  made  of 
the  charge  of  the  court 

L  The  first  seven  bills  of  exception  are 
gabstantlally  to  the  same  effect  Appellant 
introduced  a  number  of  witnesses,  and  as 
appears  from  the  bill  proposed  to  prove  by 
sacb  witnesses  the  following  facts:  "That 
witness  had  been  to  house  of  defendant  fre- 
quently during  this  time,  and  had  been  In 
said  bouse  frequently  during  this  time,  and 
had  watched  the  house,  and  had  seen  no 
man  come  in  and  go  out,  and  no  woman  come 
In  and  go  out,  and  notiiing  Improper  about 
the  place  from  the  time  this  order  was 
paased."  That  It  would  be  comi)etent  to 
show  1^  any  witness  cognizant  of  the  facts 
that  men  and  women  had  not  frequented  the 
hoase  in  question  for  Immoral  purposes  at  or 
about  the  time  made  by  the  state's  evidence, 
there  would  seem  to  be  no  doubt  The  trou- 
ble with  the  bill  of  exceptions  is  that  it  does 
not  specify  any  time  covered  by  the  state's 
eridence,  nor  any  time  within  the  period  of 
Ihnitation.  It  seems  to  refer  to  a  time  when 
tome  order  was  passed.  When  this  order 
was  passed  is  not  shown  by  the  bill  nor  is  it 
otherwise  shown  in  the  record.  It  is  well 
settled  that  a  bill  of  exceptions  cannot  be 
aided  either  by  a  statement  in  reply  to  a 
motion  for  new  trial  or  by  the  statement  of 


facts.  Douglap  ▼.  State,  124  S.  W.  933.  As 
presented,  tbe  bill  of  exceptions,  tested  by 
its  recitals,  or  read  in  the  light  of  the  entire 
record,  is  InsufBdent  In  that  the  time  of 
the  matter  sought  to  be  shown  does  not  ap- 
pear to  be  of  such  date  as  to  render  the  tes- 
timony admissible. 

2.  On  the  trial  It  was  proi)osed  to  be  shown 
by  appellant  that  she  had  not  aided  or  abet- 
ted or  encouraged  any  one  in  carrying  on  a 
disorderly  house  or  bawdyhouse  upon  her 
prranises.  This  was  objected  to  on  the  ground 
that  the  question  was  leading,  and  it  called 
for  a  conclusion.  Appellant  testified  practi- 
cally in  detail  as  to  her  connection  with  the 
bouse  in  question  and  the  purposes  for  which 
it  was  kept  The  testimony  in  the  form 
sought  to  be  adduced  was  largely  in  the  na- 
ture  of  a  conclusion,  and,  if  admitted,  could 
have  added  nothing  to  the  strength  of  appel- 
lant's denial  that  the  house  in  question  was 
a  disorderly  house. 

3.  While  the  witness  Douglass  was  on  the 
stand  be  was  asked  the  question  as  to  a 
house  which  had  been  run  as  a  disorderly 
house  for  a  number  of  years,  and  which  had 
acquired  the  reputation  of  being  a  disorderly 
house,  and  had  ceased  to  be  kept  for  such 
purpose,  how  long  it  would  take  it  to  get 
over  that  reputation.  To  this  the  state  ob- 
jected on  the  ground  that  this  question  was 
but  an  argument  and  called  for  a  conclusion 
of  the  witness.  The  bill  recites  that  if  per- 
mitted the  witness  would  have  testified  that 
it  would  take  several  months  for  such  house 
to  get  over  its  reputation  If  It  had  been  run 
as  a  disorderly  house  for  several  years.  This 
was  not  a  matter  of  expert  knowledge  or  a 
subject  about  which  the  witness  should  have 
been  permitted  to  testify.  If  the  house  had 
beea  theretofore  conducted  as  a  disorderly 
house,  on  an  issue  that  such  conduct  of  the 
house  had  been  thereafter  abandoned,  and 
that  it  was  not  so  kept  at  the  date  of  the 
charge,  this  would  have  been  a  question  of 
fact  for  the  Jury  to  have  considered. 

Finding  no  error  in  the  record,  it  is  order- 
ed that  the  Judgment  of  conviction  be,  and 
the  same  is  hereby,  afflrmed. 

On  Motion  for  Rehearing. 

PRENDERGAST,  J.  By  the  motion  for 
rehearing  the  appellant  for  the  first  time 
calls  'our  attention  to  what  she  claims  to  be 
a  fatal  mistake  in  that  she  claims  that  the 
affidavit  on  which  the  information  was  based 
was  made  on  February  3,  1910,  while  the 
information  was  filed  on  February  2,  1910. 
There  Is  filed  with  the  record  a  properly  cer- 
tified copy  of  both  the  affidavit  and  informa- 
tion with  the  file  marks  thereon  showing 
that  both  were  made  and  filed  on  February 
8,  1910.  So  that  there  is  nothing  In  appel- 
lant's contention  on  this  point 

The  only  other  ground  appellant  sets  up 
in  the  motion  for  rehearing  is  that  this  court 
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erred  In  the  original  opinion  herein  rendered 
In  declining  to  consider  her  first  bill  of  ex- 
ceptions. This  court  did  that  In  the  follow- 
ing language:  "As  presented,  the  bill  of  ex- 
ceptions, tested  by  its  recitals,  or  read  in  the 
light  of  the  entire  record,  is  insufficient  in 
that  the  time  of  the  matter  sought  to  be 
shown  does  not  appear  to  be  of  such  date  as 
to  render  the  testimony  admissible."  The 
appellant  now  contends  vigorously  that  the 
court  was  in  error  in  so  holding,  and  claims 
that  the  said  bill  of  exceptions  shows  that 
the  period  of  time  which  this  evidenoe  covers 
was  from  September  6,  1909,  down  to  the 
very  moment  of  the  question.  In  order  to 
show  the  question  more  clearly,  we  quote  in 
full  said  bill  of  exceptions,  as  follows: 

"Be  it  remembered  that  upon  the  trial  of 
the  above  entitled  and  numbered  cause,  the 
defendant's  witness  W.  C.  Turner,  being  upon 
the  stand,  defendant  proposed  to  prove  by 
said  witness  the  following  facts,  which,  If 
permitted  to  do  so,  the  witness  would  have 
testified  to,  to  wit:  Q.  Now,  Mr.  Turner, 
since  that  time,  have  you  had  occasion  to  go 
to  defendant's  house  or  about  her  house  since 
about  the  6th  of  September?  A.  Twice  I 
think,  or  maybe  three  times.  Q.  For  what 
purpose  did  yon  go  there?  A.  Well,  the  first 
time  I  went  there  was  to  see  Mabel  on  some 
business  matters.  Mr.  Parker  for  the  State: 
I  object  to  what  his  purpose  was.  The 
Court:  I  sustain  the  objection.  Mr.  Mc- 
Lean: We  offer  to  prove  by  this  witness  and 
other  witnesses  that  they  have  been  there  at 
defendant's  house  frequently  during  this 
time,  and  that  they  have  watched  the  house, 
and  have  seen  no  man  come  In  and  go  out» 
and  that  they  have  been  in  said  house  a 
great  many  times,  and  that  they  saw  nothing 
Improper  about  the  place  from  the  time  this 
order  was  passed.  And  thtf  state  by  her 
prosecuting  attorney  objected  to  said  testi- 
mony, which  objection  was  sustained  by  the 
court,  and  the  defendant  was  not  permitted 
to  prove  the  facts  by  said  witness;  that  said 
witness  would  have  testified  that  he  had  been 
there — at  defendant's  house — frequently  dur- 
ing the  time  inquired  about,  and  that  he 
watched  the  house  as  an  officer,  and  that  be 
had  been  in  said  house  a  great  many  times, 
and  that  he  had  seen  no  man  come  in  or  go 
out  of  said  house,  and  no  woman  come  in  or 
go  out  of  said  bouse,  nor  men  or  women  to- 
gether go  in  or  come  out  of  said  house,  and 
that  he  had  not  seen  anything  that  was  im- 
proper from  the  time  the  order  was  passed; 
that  said  testimony  was  material  to  the  prop- 
er defense  of  this  defendant,  to  which  action 
and  ruling  of  the  court,  in  excluding  said  evi- 
dence from  the  Jury,  the  defendant  then  and 
there,  at  the  time,  by  counsel  excepted,  and 
she  now  tenders  this  her  bill  of  exceptions, 
and  asks  that  the  same  be  allowed,  signed, 
and  filed  as  a  part  of  the  record  in  ijiis  case, 
which  is  accordingly  done." 

The  affidavit  and  complaint  both  charge 


that  the  offense  was  committed  on  P*ebraary 

2,  1910.  The  evidence  for  the  state  fixes  and 
limits  the  time  of  the  commission  of  the  of- 
fense to  February  2,  1910.  Even  the  evi- 
dence of  the  general  reputation  of  the  bouse 
was  limited  strictly  to  the  period  of  time 
from  December  2,  1909,  to  February  3,  1910. 
Certainly  appellant  cannot  claim  with  any 
show  of  reason  that  such  proof  as  was  offer- 
ed by  her  would  be  admissible  for  any  time 
between  September  6,  1909,  and  December 

3,  1909,  nor  from  February  3,  1910,  to  the 
date  of  the  trial  at  which  the  said  question 
was  asked  and  the  testimony  offered,  Febru- 
ary 26,  1910.  In  other  words,  no  such  tes- 
timony as  Offered  was  admissible  unless  it 
was  confined  within  the  period  of  time  from 
December  2,  1909,  to  February  3,  1910.  Per- 
haps It  should  have  been  confined  to  the  very 
period  of  time  the  state  fixed  by  its  testi- 
mony— February  2,  1910.  The  testimony  ex- 
cluded could  have  been  Just  as  well  for  the 
period  of  time  from  September  6  to  Decem- 
ber 2,  1909,  and  from  February  3  to  Febru- 
ary 20,  1910,  as  for  said  period  of  time  be- 
tween December  2,  1909,  and  February  3, 
1910.  The  object  of  the  bill  is  to  show  this 
court  that  the  testimony  fixed  the  period  of 
time  when  the  testimony  was  admissible. 
Clearly  this  bill  does  not  do  this,  because,  as 
stated  above,  it  would  Just  as  clearly  show 
that  it  was  for  the  other  times  above  stated 
as  for  the  period  of  time  claimed  by  the  ap- 
pellant. In  addition  to  this,  we  take  It  that 
the  claim  of  what  the  witness  would  testify 
Is  a  mistake.  The  witness  himself  had  Just 
testified  as  shown  by  the  bill,  that  since  Sep- 
tember 6,  1909,  up  to  the  time  of  the  trial — 
February  26,  1910— he  had  had  occasion  to 
go  to  defendant's  house  or  about  her  house, 
"Twice  I  think ;  or  maybe  three  times,"  and 
we  take  it  that  he  woud  not  have  immediate- 
ly changed  his  testimony  as  claimed  by  this 
bill,  to  show  that  he  had  been  at  defendant's 
house  "frequently"  from  September  6,  1909, 
to  the  time  he  was  testifying,  February  26, 
1910,  and  that  "he  watched  the  house  as  an 
officer,  and  that  he  had  been  in  said  house  a 
great  many  times,  and  that  he  Iiad  seen  no 
man  come  in  or  go  out  of  said  house,  and 
no  woman  come  in  or  go  out  of  said  house, 
nor  men  or  women  go  in  or  come  ont  of  said 
house,  and  that  he  had  not  seen  anything 
that  was  improper  from  the  time  the  order 
was  passed." 

But  even  to  concede  that  the  witness  would 
have  so  changed  his  testimony  as  to  have 
testified  what  the  bill  claims  he  would  have 
testified,  still  this  bill  clearly  does  not  show 
but  that  this  witness'  testimony  would  have 
been  for  one  or  the  other  of  the  periods  from 
September  6,  1009,  to  December  3,  1909,  or 
from  February  3,  1910,  to  February  26,  1910, 
appellant  claiming,  as  shown  by  her  own  con- 
tention, that  this  testimony  embraced  the  pe- 
riod from  September  6,  1909,  to  February  26. 
1910.    Hence,  we  conclude,  as  thia  court  did 
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In  the  prevlons  opinion,  "as  presented,  the 
bill  of  exceptions,  tested  by  Its  recitals,  or 
read  in  the  light  of  the  entire  record,  Is  In- 
snffideat  In  that  the  time  of  the  matter 
sought  to  be  shown  does  not  appear  to  be  of 
such  date  as  to  render  the  testimony  admis- 
sible" 

The  motion  for  rehearing  -nrlll  be  over- 
ruled. 


RICKETSON  v.   BEST. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  21, 
1911.) 

1.  SEQlTKSTBATtOR  (|  16*)— ISSUES— MATZRIAI- 
ITT — EXEHFTIONB. 

In  an  action  to  recover  certain  personal 
property,  or  its  value,  the  isane  being  whether 
the  property  belonged  to  plaintiff  or  defendant, 
both  parties  claiming  to  have  acquired  title 
from  one  alleged  to  be  the  owner  in  payment  of 
a  debt,  the  statute  of  exemptions  constituted  no 
defense  and  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Sequestration, 
Dec  Dig.  S  16.*] 

2.  BBTOPPBL   «    117*)— OWWERBHIP   OF   Pbop- 

EBTT — Evidence. 

Where,  In  an  action  to  recover  property 
alleged  to  have  been  owned  by  a  firm  and  trans- 
ferred to  plaintiff  in  payment  of  a  firm  debt, 
plaintiff  pleaded  that  defendant  was  estopped  to 
deny  that  the  property  had  belonged  to  the  firm, 
evidence  in  support  of  such  claim  should  be  re- 
stricted to  what  preceded  the  alleged  sale  of 
the  property  by  the  firm  to  plaintiff. 

[Ed.    Note.— For  other   cases,   see    Estoppel, 
Dec.  Dig.  §  117.»] 

3.  Seqcestbatior  (1 21*)- Vacation  of  Wbix 
— ExEMPLABT  Dahaoes— Evidence. 

On  the  vacation  of  a  writ  of  sequestra- 
tion, evidence  of  plaintiff's  good  faith  in  su- 
ing out  the  same  is  material  only  as  against 
a  claim  for  exemplary  damages. 

[EM.   Note.— For  other  cases,   see   Sequestra- 
tion. Dea  Dig.  {  21.»] 

4.  Sequestbatiok  (8  21*)— Evidence— Title. 

Plaintiff  sued  for  certain  property  taken  in 
psTment  of  a  firm  debt,  which  property  defend- 
ant claimed  nnder  a  purchase  from  one  of  the 
members  of  the  firm  in  payment  of  such  mem- 
ber's individual  debt.  Held,  that  evidence  that 
plaintiff  believed  that  the  property  was  the 
property  of  the  firm,  followed  immediately  by 
nis  reasons  for  such  belief,  showing  the  induce- 
ment to  purchase,  was  admissible. 

[Ed.  Note. — For  other  cases,  see   Sequestra- 
tion, Dec  Dig.  §  21.*] 

5.  Evidence  (i  168*)— Best  and  Skcondabt 

BVIDBNCE. 

A  witness  may  not  testify  to  the  contents 
of  a  letter  to  bim  over  objection  that  the  let- 
ter was  the  best  evidence,  in  absence  of  any 
attempt  to  account  for  the  nonproduction  of  the 
letter. 

[Ed.   Note. — For   other  cases,   see  Evidence, 
Cent.  Dig.  |  558;   Dec  Dig.  §  168.*] 

«.    SkQUESTBATION    (g    21*)— EVIDENCE. 

Where  plaintiff,  having  taken  certain  prop- 
erty from  a  firm  in  payment  of  the  firm  debt, 
sued  to  recover  it  from  defendant,  who  had 
purchased  it  in  payment  of  an  individual  debt 
of  one  of  the  partners,  evidence  of  plaintiff's  ig- 


norance of  defendant's  daim  at  the  time  the 
suit  was  brought  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Sequestra- 
tion, Dec.  Dig.  S  21.*] 

7.  Evidence  (!  165*)— Best  and  Secondabt 
Evidence— Contents  of  Bili.  of  Sale. 

Oral  evidence  of  the  contents  of  a  bill  of 
sale  is  inadmissible  in  the  absence  of  a  proper 
predicate. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  548-565;   Dec.  Dig.  8  165.*] 

8.  Evidence  (S  158*)— Ownebship  of  Pbop- 
bbtt. 

Where  certain  property,  claimed  by  plain- 
tiff to  have  been  purchased  from  a  firm  in  pay- 
ment of  a  debt,  was  actually  delivered  to  the 
firm  Independent  of  the  execution  of  a  bill  of 
sale,  parol  evidence  as  to  what  property  was 
delivered  to  the  firm  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  i§  471-526;    Dec.  Dig.  |  158.*] 

9.  BStoppel  (J  56*)— Change  of  Position- 
Evidence. 

Plaintiff  sued  to  recover  personal  property 
alleged  to  have  been  taken  by  him  as  the  prop- 
erty of  a  firm  in  payment  of  a  firm  note  which 
he  held.  Defendant  claimed  that  the  property 
had  been  the  individual  property  of  one  of  the 
members  of  the  firm,  and  had  been  sold  to  htm 
by  such  member.  Plaintiff  had  not  surrendered 
the  firm  note  which  was  never  csnceled.  Held, 
that  he  had  not  changed  his  position  to  his  prej- 
udice hy  reason  of  his  alleged  purchase  of  the 
property  in  jiayment  of  the  note,  and  hence 
couldi  not  claim  that  defendant  was  estopped  to 
deny  that  the  property  was  the  property  of  the 
firm. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  9  142;  Dec.  Dig.  {  56.*] 

10.  Sequestbation  (I  16*)—Titi,»— Question 

FOB  JUBT. 

In  proceedings  to  recover  certain  personal 
property  taken  by  writ  of  sejjuestration,  evi- 
dence held  to  require  submission  of  the  issue 
of  title  to  the  jury. 

[EJd.  Note.— For  other  cases,  see  Sequestra- 
tion, Dec  Dig.  i  16.*] 

Appeal  from  Tyler  County  Court;  A.  G. 
Reid,  Jndge. 

Action  by  J.  A.  Best  against  I.  C.  Rlcket- 
son.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

Joe  W.  Thomas,  for  appellant  J.  A. 
^ooney,  for  appellee. 

REEISE,  J.  This  is  a  suit  by  J.  A.  Best 
against  I.  C.  Ricketson  In  the  county  court  to 
recover  three  mules,  one  horse,  and  one  v^ag- 
on  and  set  of  harness  of  the  alleged  value 
of  $405,  or  the  value  thereof.  With  the  orig- 
inal petition  a  writ  of  sequestration  was 
sued  out,  under  which  this  property  was  seiz- 
ed on  December  5,  1908.  On  motion  the  se- 
questration was  quashed.  On  December  17th 
an  amended  petition  was  filed  and  another 
writ  Issued  under  which  the  property  was 
seized.  By  agreement  of  the  parties  the 
property  was  turned  over  to  defendant  upon 
his  depositing  with  the  clerk  $403  as  the  val- 
ue of  the  property  and  $25  to  meet  the  costi 
of  the  suit,  upon  an  agreement  that  If  the 
plaiutlS  had  judgment  be  should  recover  the 
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$406  and  the  $25  should  be  applied  to  the 
cost.  If  the  defendant  had  Judgment,  the 
$43U  was  to  be  returned  to  blm.  PlaintUt 
claimed  the  mules  under  an  alleged  purchase 
from  the  Arm  of  Rlcketson  &  McCollxim,  a 
firm  composed  of  A.  Rlcketson,  father  of  de- 
fendant, and  others;  the  consideration  be- 
ing the  payment  of  a  debt  of  the  firm  to 
him,  upon  the  plea  that  the  property  be- 
longed to  them,  which  was  denied  by  de- 
fendant, who  claimed  that  the  property  be- 
longed to  him  by  purchase  trom  A.  Rlcket- 
son, in  payment  of  a  debt  which  he  owed 
defendant,  and  had  never  belonged  to  the 
firm.  Plaintlft  pleaded  estoppel  against  de- 
fendant, relying  also  on  title  In  the  firm 
aforesaid  which  Is  alleged  to  have  passed  to 
him  by  the  sale.  Defendant  answered  by 
general  denial  and  general  and  special  ex- 
ceptions, which  need  not  be  here  set  out,  all 
of  which  were  overruled.  Trial  with  a  jury 
resulted  In  a  verdict  and  Judgment  for  plain- 
tiff, from  which,  motion  for  new  trial  being 
overruled,  defendant  appeals. 

There  was  no  error  in  overruling  appel- 
lant's exception  to  that  part  of  the  petition 
setting  up  estoppel.  The  facts  alleged.  If 
true,  would  have  operated  an  estoppel  upon 
appellant  to  deny  the  ownership  of  Rlcketson 
&  McCoUum. 

The  statute  exempting  certain  property 
from  forced  sale  for  debt  oflTered  no  defense 
to  the  action.  The  issue  was  whether  the 
property  belonged  to  appellant  or  appeUee. 
This  disposes  of  the  first  and  second  assign- 
ments of  error. 

In  support  of  appellee's  plea  of  estoppel, 
evidence  was  admitted  over  the  objection  of 
appellant  as  to  whether  appellee  believed  the 
property  belonged  to  Rlcketson  &  McCoUnm, 
and  as  to  whether  appellant  had  ever  told 
appellee's  agent  Mooney  that  the  property 
belonged  to  him.  The  issue  presented  by  the 
plea  was  whether  appellee  had  been  induced 
to  "change  his  relation  to  the  property"  by 
the  acts  and  conduct  of  appellant  and  had 
been  Induced  thereby  to  believe  that  it  be- 
longed to  the  firm  of  Rlcketson  &  McCoUum. 
In  the  trial  of  such  an  issue  the  evidence 
must  necessarily  ta&e  rather  wide  range. 
Such  evidence,  however,  should  have  been 
restricted  to  what  preceded  the  alleged  sale 
of  the  property  to  appellee.  What  occurred 
afterwards  could  not  have  Induced  the  act  of 
appellee  In  buying  the  mules. 

If  appellant  bad  claimed  anything  more 
than  actual  damages  for  suing  out  the  writ  of 
attachment,  such  evidence,  as  tending  to  re- 
but a  claim  for  exemplary  damages,  and 
showing  that  appellee  acted  under  an  honest 
belief,  whoi  he  sued  out  the  writ  of  seques- 
tration, that  the  property  belonged  to  him, 
would  have  been  admissible,  b\it  as  against 
n  claim  for  actual  damages  only  it  could  not 
have  mattered  what  the  belief  of  appellee  or 
his  agent  Mooney  was  as  to  the  ownership  of 
the  property.  If  In  fact  It  belonged  to  appe- 


lant If  It  did,  the  seizure  of  the  property 
under  the  writ  of  sequestration  was  wrong- 
ful and  entitled  appellant  to  ectoal  damages 
therefor.  The  court  upon  the  trial,  however, 
found  that  there  was  no  evldoice  to  support 
the  claim  for  damages  for  wrongful  suing  oat 
of  the  attachment,  which  finding  is  support- 
ed by  the  evidence^  and  the  specific  objection 
that  the  evidence  referred  to  was  not  limit- 
ed to  what  occurred  before  the  alleged  pur- 
chase of  the  property  by  oppellee,  is  not  pre- 
sented by  the  asslg^nment.  With  this  ex- 
planation, assignments  of  error  4,  5,  9,  10, 
11, 12,  and  16  are  overruled. 

The  question  propounded  to  appellee,  re- 
ferred to  in  the  eleventh  assignment,  "Did 
you  have  reason  to  believe  that  the  property 
was  the  firm's  property  ?"  and  the  affirmative 
answer  thereto,  standing  alone,  was  subject 
to  the  objection  made  to  its  admission;  but 
it  was  immediately  followed  by  a  question  to 
the  witness  and  his  reply  thereto,  giving  his 
reasons  for  such  belief.  Such  belief,  with 
the  reasons  therefor  as  an  Inducement  to  the 
purchase  and  prior  thereto,  was  admissible. 

The  eighth  assignment  of  error  must  be 
sustained.  It  was  Improper  to  allow  the 
witness  Dean  to  testify  as  to  the  contents 
of  a  letter  from  Mooney  to  him,  over  the  ob- 
jection of  appellant  that  the  letter  was  the 
best  evidence.  No  attempt  was  made  to  ac- 
count for  the  nonproductlon  of  the  letter. 
This  testimony  is,  however,  not  important, 
and  would  not  alone  require  a  reversal. 

It  wad  Immaterial  what  was  appellee's  be- 
lief as  to  the  ownership  of  the  property  at 
the  time  he  instituted  this  suit.  Such  belief 
would  not  support  his  plea  of  estoppel  nor 
tend  to  do  so.  Kor  would  it  protect  him  from 
appellant's  claim  for  actual  damages.  The 
fifteenth  assignment  of  error,  presenting  the 
question,  must  be  sustained.  For  the  same 
reason,  it  was  Improper  to  admit  the  evidence 
referred  to  In  the  fourteenth  assignment  as 
to  appellee's  Ignorance  of  appellant's  claim 
at  the  time  the  suit  was  brought. 

There  Is  no  merit  in  the  seventeenth  as- 
signment The  substantial. effect  of  the  testi- 
mony which  was  excluded  would  have  been 
to  get  before  the  Jury  the  contents  of  the 
bill  of  sale  from  Walls  to  McCk>llum.  No 
proper  predicate  was  laid  for  the  introduc- 
tion of  parol  evidence  of  the  contents  of  this 
Instrument,  and  upon  objection  of  appellee 
that  the  writing  was  the  best  evidence  the 
testimony  was  properly  excluded.  This  ob- 
jection, however,  does  not  apply  to  the  tes- 
timony as  to  what  property  was  delivered 
by  Walls  to  McCollnm,  If  there  was  an  actual 
delivery  of  the  property,  Independent  of  the 
execution  of  the  bill  of  sale.  The  testhnony 
would  Indicate  that  the  witness  was  testi- 
fying as  to  such  actual  delivery,  and  there  is 
nothing  in  the  objection  to  indicate  other- 
wise. Tbe  eighteenth  assignment  Is  well  tak- 
en. The  nineteenth  assignment  of  error  Is 
overruled  without  discussion. 


Digitized  by 


Google 


To) 


BICKETSON  V.  BEST 


355 


By  the  twelftb  and  twenty-flrst  assign- 
ments of  error,  appellant  complains  of  the 
diarge  of  the  court  on  the  issue  of  estoppel, 
and  by  the  tliirty-flrst  assignment  of  the  re- 
fnsal  of  a  special  charge  that  the  eridence 
did  not  present  that  issue.  The  charge  giv- 
en is  theoretically  correct,  if  the  evidence 
bad  presented  the  issue  of  estoppel  as  plead- 
ed; but  we  are  of  the  opinion  that  it  does 
not  raise  this  issue.  Appellee  pleaded  that 
he  was  induced  to  sell  the  goods  on  the 
faith  of  the'  ownership  of  the  property  in 
qoestion  by  Rlcketson  &  McGoIIum ;  but  this 
is  not  supported  by  any  evidence.  The  evi- 
dence for  appellee  tended  to  show  that  the 
property  was  brought  to  Tyler  county  from 
Burnett  county  by  A.  Ricketson,  father  of 
appellant,  and  was  used  in  the  turpentine 
business,  In  which  they  were  engaged,  by 
Walls  &  Ricketson,  just  as  other  property 
owned  by  them,  with  appellant's  consent 
Appellant  himself  was  engaged  with  his  fa- 
ther and  Walls  in  the  operation  of  the  busi- 
ness, as  an  employ^  for  wages.  Sowell,  who 
appears  to  have  succeeded  McColIum  in  the 
firm,  or  to  have  become  a  partner  in  some 
way,  testified  that,  when  the  negotiations 
were  going  on  with  regard  to  the  mortgage 
from  tl>e  firm  to  Saunders,  appellant  and 
McCollum  were  present,  and  that  they  both 
gave  a  list  of  property  to  be  Included  in  such 
mortgage,  Indnding  these  mules  and  one 
wagon,  but  that  by  mistake  the  property  was 
not  Included  in  the  mortgage,  and  there  was 
some  evidence  as  to  appellant  having  render- 
ed some  of  the  property  for  taxation  for  the 
;ear  1908  in  the  name  of  Ricketson  &  Mc- 
CoUom.  This  evidence  shows  the  rendition 
of  two  mnles,  but  the  officer  testified  that 
appellant  the  next  day  told  him  that  this 
rendition  was  a  mistake,  as  some  of  the 
property  was  private  property;  that  is,  did 
not  belong  to  tbe  firm.  The  entire  transac- 
tion with  regard  to  the  purchase  of  the  prop- 
erty, the  consideration  being,  as  alleged,  the 
satisfaction  of  the  note  of  Ricketson  &  Mc- 
CoDnm  to  appellee,  was  managed  for  appellee 
by  bis  agent,  J.  A.  Mooney,  and  it  does  not 
appear  that  he  knew,  at  tbe  time  he  made 
the  agreement  with  Sowell  to  take  the  prop- 
erty for  the  note,  either  the  facts  testified 
to  by  Sowell  as  above,  or  about  the  assess- 
mmt  referred  to.  Whatever  effect  may  be 
attached  to  this  evidence,  it  does  not  appear 
that  it  in  any  way,  or  to  any  extent,  af- 
fected Mooney's  action.  '  It  certainly  does 
not  appear  by  any  evidence  that  by  his  con- 
duct In  allowing  the  firm  of  Ricketson  &  Mc- 
Collnm  to  use  the  mules  In  their  business,  as 
stated,  appellant  Intended  that  they  should 
dif^pose  of  them  in  any  way  as  their  own, 
nor  that  there  was  any  expectation  on  his 
part  that  they  would  do  so,  or  ibat  tbe  cir- 
camatances  of  bis  conduct  were  such  as  to 
Kake  It  both  natural  and  probable  that  they 
would  do  so.     2  Pom.  Eq.  i  805.     Mooney 


seems  to  have  relied  alone  upon  the  general 
appearances  arising  from  the  property  being 
used  by  the  firm.  There  being  no  occasion 
requiring  blm  to  speak,  appellant's  failure  to 
do  so  could  not  estop  him.  Much  is  under- 
taken to  be  made  of  appellant's  alleged  fail- 
are  to  speak  at  the  meeting  between  himself, 
his  father,  and  Mooney  at  Rockland  on  Oc- 
tober 8th,  when  informed  by  Mooney  that 
he  had  taken  the  property  in  satisfaction  of 
the  note  by  agreement  with  Sowell.  Noth- 
ing that  occurred  at  that  meeting  could  sup- 
port the  plea  of  estoppel  for  the  sufficient 
reason  that  It  had  no  effect  on  Mooney's 
action,  as  It  was  after  agreement  with  Sow- 
ell, and  after  Mooney  had  taken  the  property. 
Appellant's  silence  at  that  meeting  could  not, 
therefore,  have  operated  to  influence  Moon- 
ey's action.  Absolutely  nothing  was  done  by 
Mooney  after  this  meeting  In  the  matter  of 
taking  the  property  for  the  debt.  He  only 
proposed  to  let  A.  Ricketson  have  the  mules 
back,  if  he  would  turn  over  a  car  of  spirits 
and  rosin  in  satisfaction  of  the  debt,  which 
he  agreed  to  do,  but  which  could  not  be  done 
on  account  of  Saunders'  mortgage.  All  the 
evidence  shows  conclusively  that  this  was 
after  the  trade  had  been  made  with  Sowell, 
and  certainly  appellant  parted  with  no  right 
of  any  kind,  nor  did  anything  to  his  prej- 
udice on  account  of  anything  that  occurred 
on  that  occasion. 

But  for  another  and  more  conclusive  rea- 
son the  evidence  falls  to  present  the  Issue  of 
estoppel.  If,  in  fact,  the  property  in  ques- 
tion belongs  to  appellant,  and  appellee  took 
no  title  thereto  by  reason  of  the  sale  and 
delivery  thereof  to  him  by  Sowell,  he  suffer- 
ed no  injury,  nor  was  he  prejudiced  as  to 
any  rights  he  may  have  had  by  reason  of 
his  agreement  with  Sowell.  Appellee  claims 
to  have  agreed  to  take  the  property  in  satis- 
faction of  the  note  of  Ricketson  &  McCollum 
held  by  him.  The  note  was  not  delivered  by 
him,  nor  was  it,  in  fact,  ever  canceled.  He 
still  has  it,  and  every  right  thereunder  that 
he  had  previous  to  this  transaction.  His  po- 
sition, If  the  property  belongs  to  appellant, 
has  been  in  no  way  changed  for  the  worse. 
One  of  the  essential  elements  of  estoppel  is 
that  the  person  claiming  the  benefits  of  it 
must  have  acted  upon  the  conduct  of  the 
person  against  whom  It  is  urged  "in  such  a 
manner  as  to  change  his  position  for  the 
worse;  in  other  words,  he  must  so  act  that 
he  would  suffer  a  loss  if  he  were  compelled 
to  surrender  or  forego  or  alter  what  he  has 
done  by  reason  of  the  first  party  being  per- 
mitted to  repudiate  his  conduct  and  to  as- 
sert rights  Inconsistent  with  it"  2  Pom. 
Eq.  {  805.  Appellee  still  has  the  note  with 
every  remedy  he  ever  had  for  its  collection, 
so  far  as  the  evidence  shows. 

It  was  error  to  charge  upon  the  issue  of 
estoppel  at  all,  and  the  assignments  of  error 
referred  to  must  be  sustained. 
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It  Is  Insisted  by  appellant  that  there  was 
no  evidence  to  sustain  appellee's  claim,  and 
that  the  Judgment  should  be  here  rendered 
for  appellant  for  the  $430  deposited  with  the 
clerk,  with  Interest.  To  this  we  can  hardly 
agree.  Much  of  the  evidence  relied  upon  to 
establish  the  plea  of  estoppel  Is  pertinent  to 
the  Issue  of  title,  and  the  evidence,  all  taken 
together,  presents  an  Issue  as  to  the  title. 
Independently  of  estoppel,  which  was  proper- 
ly submitted  to  the  Jury. 

None  of  the  other  assignments  of  error 
presents  any  grounds  for  reversal.  On  the 
Issue  of  damages  the  court  properly  charged 
that  there  was  no  evidence  of  damages. 

If  upon  another  trial  appellant  recovers 
Judgment,  he  would  be  entitled  to  the  |430 
deposited  with  the  clerk,  with  legal  Interest 
thereon  from  the  date  of  Its  deposit,  together 
with  such  actual  damages,  if  any,  as  he  may 
have  suffered  by  reason  of  the  unlawful  sei- 
zure of  the  property  under  the  writ  of  se- 
questration from  the  time  of  such  seizure 
until  it  was  redelivered  to  him  upon  the 
agreement  referred  to. 

For  the  errors  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded.  In  view 
of  another  trial,  we  call  attention  to  the 
•fact  not  presented  by  any  assignment,  that 
by  the  Judgment  appellee  recovered  both  the 
money  and  the  property,  with  execution  for 
the  one  and  writ  of  possession  for  the  other. 
Judgment  should  have  been  for  the  money 
only,  under  the  nureement. 

Reversed  and  remanded. 


FARMER  V.  INTERNATIONAL  &  Q.  N. 
RY.  CX>. 

(Conrt  of  Civil  Appeals  of  Texas.     Jan.  28, 
1911.) 

1.  Railboads  ({  274*)— Approaches— Neoli- 

OENCB. 

Where  the  defendant  railroad  company 
owned  a  portion  of  land  on  which  a  town  built 
a  sidewalk  in  front  of  a  depot,  partly  under 
certain  easement  rights  from  the  railroad  com- 
pany, and  partly  on  one  of  the  town  streets, 
the  railroad  is  not  liable  for  Injuries  to  one 
falling  into  a  hole  In  the  sidewalk  through  de- 
fect or  lack  of  repair. 

[G2d.   Note. — For  other  cases,  see  Bailroads, 
Dec.   Dig.  i  274.*] 

2.  RAiutoADB  (I  274*)— Approaches— Nequ- 

OENCE. 

While  the  law  imposes  a  duty  on  railroads 
to  keep  in  repair  the  approaches  and  platforms 
to  and  around  their  depots,  no  such  duty  is  im- 
posed upon  them  to  keep  in  repair  the  streets 
and  sidewalks  in  a  town  or  city. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Dec.  Dig.  f  274.»] 

3.  Railboads  ({  274*)— Appboaches— Neou- 

OENCE. 

Where  plaintiff  was  injured  on  a  sidewalk 
at  a  depot  between  two  streets,  and  one  of  the 
streets  was  between  the  point  where  he  was 
injured  and  the  defendant's  depot,  the  town  hav- 
ing  control   of  the   streets,   the   railroad's   re- 


sponsibility related  only  to  the  approach  fr<>n> 
said  street  to  its  depot,  and  it  did  not  under- 
take to  build  or  keep  in  repair  the  crossing  to 
such  street. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  274.*J 

4.  Railboads  ({  274*)— Appboacues— Neoli- - 

OENCK. 

That  a  railroad  permitted  the  town  to  use 
part  of  its  right  of  way  on  which  to  construct 
a  walk  for  use  of  its  citizens  is  not  sufficient 
to  impose  liability  on  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  i  274.*] 

5.  Carbiebs  ({   286*)— Injubies  to   Passen- 
OEBS— Appboaches— Neoliqerce. 

A  railroad  company  must  provide  means  of 
access  to  and  from  its  stations,  and  where  said 
way  is  faulty  in  construction  and  repair,  and  a 
passenger  is  injured  by  reason  thereof,  he  is 
entitled  to  recover. 

[EM.  Note. — For  other  cases,  see  Carriers, 
Cent.   Dig.  {{  1142-1152;    Dec.   Dig.  S   286.*] 

Appeal  from  District  Court,  Ellis  Conntr; 
F.  li.  Hawkins,  Judge. 

Action  by  Q.  T.  Farmer  against  the  Inter- 
nation&l  ft  Great  Northern  Railway  Company 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Farrar  &  McRae,  for  appellant.  Supple  & 
Harding  and  Baker  &  Baker,  for  appellee. 


RAINEY,  p.  J.  Appellant  brought  this  suit 
against  atppellee  to  recover  damages  for 
personal  injuries  sustained  by  him  while 
walking  along  a  plank  walk  caused  and  per- 
mitted to  be  built  from  Main  street,  in  Italy, 
to  its  depot  for  the  use  of  the  public  and  its 
patrons  which  it  failed  to  keep  in  repair; 
that  while  plaintiff  was  going  to  appellee's  de- 
pot on  a  mission  of  business  he  was  tripped 
by  a  plank  defectively  fastened  and  caused 
to  fall  and  was  injured.  Appellee  answered 
by  a  general  denial,  and  specially  denied  that 
It  had  anything  to  do  with  the  construction, 
maintenance,  or  ownership  of  said  walk;  that 
said  walk  was  owned  and  maintained  by  the 
town  of  Italy  for  its  purpose,  partly  upon 
land  which  the  appellee  had  an  easement  in 
and  partly  upon  one  of  the  streets,  witli  the 
permission  of  appellee,  and  with  the  under- 
standing that  for  its  use  and  occupancy  said 
town  was  not  to  plead  limitation  for  appel- 
lee's part  of  the  land  and  to  deliver  the  pos- 
session thereof  when  desired;  that  tlie  agree- 
ment between  them  was  partly  verbal  and 
partly  by  a  resolution  of  the  town.  Also 
pleaded  contributory  negligence. 

The  court  instructed  a  verdict  for  appellee 
and  Judgment  was  accordingly  rendered.  Ap- 
pellant appeals. 

Conclusions  of  Fact 

The  following  map  shows  the  sltaatlcm  of 
the  railroad  track,  sidewalk,  and  surround- 
ings in  the  town  of  Italy  where  the  accident 
happened : 
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The  plaintiff  was  on  his  way  to  the  depot, 
traveling  along  the  plank  walk  with  his 
brother  to  see  about  checking  his  brother's 
bicycle  to  Brazos  Switch,  and  about  what 
time  the  train  left  Sunday  evening.  The 
length  of  the  plank  walk  is  abont  US  steps 
and  runs  from  Main  street  to  the  depot.  Aft- 
er walking  about  70  steps  appellant  stepped 
on  a  cross-plank  that  was  defectively  fas- 
tened, which  flew  np  and  tripped  him,  caus- 
ing him  to  fall  in  a  hole  12  or  15  inches  wide, 
made  in  the  walk  by  two  cross-planks  that 
had  been  removed.  The  walk  was  construct- 
ed between  Main  and  Poplar  streets  by  lay- 
ing stringers  2x4  on  blocks,  and  across  them 
were  planks  three  or  four  feet  long.  The 
height  of  the  walk  was  from  12  to  15  inches 
from  the  gn^ound.  Across  Poplar  street 
there  were  planks  laid  lengthwise  to  the  de- 
pot The  walk  between  Main  and  Poplar 
streets  was  run  partly  along  appellee's  right 
of  way  and  partly  on  land  to  which  the  ap- 
pellee had  no  claim.  The  walk  was  construct- 
f d  by  the  town  of  Italy  as  a  walkway  for 
the  use  of  the  public  in  going  to  and  from  the 
depot  principally,  but  was  used  by  the  public 
Indiscriminately.  The  right  of  way  on  which 
it  partly  rested  had  been  acquired  by  the 
town  from  the  defendant,  and  it  was  under- 
stood between  them  that  the  town's  occupan- 
cy should  not  be  adverse  so  as  limitation 
would  rnn  and  possession  was  to  be  delivered 
to  the  defendant  when  desired.  The  town 
originally  constructed  the  plank  walk  and  has 
ever  since  maintained  it,  and  the  defendant 
has  never  assumed  any  control  whatever  over 
it,  nor  in  any  way  made  repairs  thereon. 

Ck>nclusion8  of  Law. 

The  question  for  decision  is :  Do  the  facts 
In  this  case,  about  which  there  is  no  material 
conflict,  show  any  liability  on  the  part  of  the 
rallwny  company  for  falling  to  keep  in  repair 
the  plank  walk  between  Main  and  Poplar 
streets  in  the  town  of  Italy?  The  law  im- 
poses no  duty  on  railroad  companies  to  keep 
In  repair  the  streets  and  sidewalks  in  a  town 
or  city.  It  does  Impose  the  duty  of  keeping 
in  repair  the  approaches  and  platforms  to 
and  around  Its  depots,  but  the  walk  in  ques- 
tion cannot  be  considered  an  approach  to  the 
depot,  in  the  sense  of  that  word  as  above 
used.  Appellant  was  injured  on  said  walk  at 
a  point  between  Main  and  Poplar  streets. 
Between  the  point  where  appellant  was  in- 
jured and  the  depot  was  Poplar  street  The 
town  has  control  over  said  Poplar  street  and 
the  rallroad'9  responsibility  relates  only  to 
the  approaches  from  said  street  to  its  depot ; 
It  never  undertaking  to  build  or  keep  in  re- 
pair the  crossing  to  said  street  The  mere 
fact  that  the  railroad  permitted  the  town  to 
use  part  of  its  right  of  way  on  which  to  con- 
struct the  walk  for  the  use  of  its  citizens, 
is  not  sufficient  to  impose  liability  on  the  rail- 


road. Neal  T.  Railway  Co.,  128  N.  C.  143,  38 
S.  E.  474. 

The  appellant  cites  several  cases  where 
railroads  have  been  held  liable  for  injuries 
received  from  defective  "approaches"  to  de- 
pots, but  in  those  cases  the  approaches  were 
Immediately  adjacent  to  the  depot  We  fully 
concur  in  the  doctrine  laid  down  in  Railway 
Co.  V.  Trautweln,  52  N.  J.  Law,  169,  1»  Atl. 
178,  7  L.  R.  A.  435, 19  Am.  St  Rep.  442,  where 
it  is  held  that  the  company  must  provide 
means  of  access  to  and  from  its  stations  and 
where  said  way  is  faulty  in  construction  and 
repair  and  a  passenger  is  injured  by  reason 
thereof  he  is  entitled  to  recover.  Bat  the 
facts  of  this  case  are  not  the  same,  and  we 
know  of  no  case  where  a  railroad  company 
has  been  held  liable  under  such  a  state  of 
facts  as  presented  in  this  case. 

The  Judgment  is  affirmed. 


ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  CLASSIN.f 

(Court  of  Civil  Appeals  of  Texas.     Jan.   2S, 
1911.    Reheariiw  Denied  Feb.  8,  1911.) 

1.  Railboads  (I  282*)— iNjUBixs  to  Persons 
WoBKiNO  About  Cabs— Jubt  Questions— 

CONTBIBUTOBT   NEOLIOENCE. 

Plaintiff  was  employed  as  car  inspector  for 
a  railroad  company  which  used  the  same  yards 
that  defendant  company  used,  and  had  inspect- 
ed one  of  defendant's  cars,  which  was  to  be 
moved  b^  his  road  and  found  it  defective,  and 
had  advised  defendant  of  the  defects,  so  that 
it  could  be  repaired  by  defendant  before  it 
was  moved.     Both  the  rules  of  plaintiff  com- 

Sany  and  of  defendant  required  that  a  bine 
af  be  placed  upon  cars  which  were  being  re- 
paired, and  kept  there  until  the  repairs  were 
made.  Shortly  oefore  the  accident,  plaintiff  saw 
defendant's  employ^  working  on  the  car  with  a 
flag  placed  in  front  thereof,  and  shortly  there- 
after plaintiff  approached  the  car  from  the 
opposite  direction  from  the  end  where  the  flag 
wag  i>0Bted,  and,  seeing  the  tools  used  by  de- 
fendant's employes  around  the  car  and  suppos- 
ing the  flag  was  still  on  the  car,  plaintiff  went 
under  it,  and  an  engine  backed  against  it  in- 
juring him,  the  flag  in  the  meantime  having 
been  removed  by  defendant's  employ^.  Held 
that,  at  most,  the  question  of  whether  plaintiff 
was  negligent  in  going  under  the  car  under  the 
drcumstances  was  for  the  jury. 

[Ed.   Note.— For  other   cases,   see  Railroads, 
Cent.  Dig.  {8  910-923;    Dec  Dig.  {  282.») 

2.  RAILBOADS    ({   275*)— iNJUBIEB  TO    Pkbbon 

Working  About  Cabs— Neolioence. 

The  flag  protecting  the  repaired  car  having 
been  removed  before  the  repairs  were  completed, 
without  plaintiff's  knowledge,  it  was  defendant's! 
duty  to  inform  plaintiff  of  that  fact,  or  to  use 
care  in  operating  its  engine  on  that  track,  so 
as  to  not  Injure  one,  such  as  plaintiff,  who 
might  be  expected  to  be  about  the  car  while  it 
was  being  repaired. 

[Ed,    Note.— For  other  cases,   see  Railroads, 
Cent  Dig.   {|  873-877;    Dec.  Dig.  i  275.*] 

3.  RAILBOADS  (I  278*)— Injubieb  to  Pebso:«8 
WoBKiNO  About  Cabs— Contbibutobt  Neo- 

LIOENOE. 

If  plaintiff  knew  that  there  was  no  blue 
flag  up  on  the  repaired  car  when  be  went  under 
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it,  h«  waa  nerllgent  la  gobtg  under  It  so  aa  to 
prerent  recovery. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  891-900;  Dec.  Dig.  {  278.*] 

4.  Railroads  (S  278*)— Injubiks  to  Persons 
WoBKiRo  About  Cars  —  AssnuprioN  of 
Risk. 

If  plaintllf  went  ander  the  repaired  car  to 
inspect  it,  knowing  that  the  bine  flag  had  been 
removed  therefrom,  he  assumed  the  risk  of  it 
being  struck  by  other  of  defendant's  cars  com- 
ing m  on  the  same  track. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ff  891-800 ;   Dec  Dig.  {  278.*] 

6.  Railboads  ({  278*)  —  Injury  to  Person 
Working  About  CfABS  —  Assuuption  of 
Risk. 

A  car  inspector  of  another  railroad  com- 
pany who  had  requested  defendant  company  to 
repair  one  of  its  cars,  so  tliat  it  could  be  re- 
ceived by  his  own  company,  did  not  assume  the 
risks  of  injury  from  the  negligence  of  defend- 
ant's servants  in  repairing  the  car.  which  he 
was  required  to  reinspect  after  repaired,  unless 
he  knew  of  such  negligence,  or  should  have 
known  thereof  in  the  ordinary  discharge  of  his 
duties. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  891-000;   Dec.  Dig.  f  278.*] 

e.  Appeal  and  Ebbob  (t  1033*)— Habuless 

ERBOB— lNSTBUCTION»— FATOBABLE   TO    COM- 
PLAINING Pabtt. 

In  an  action  by  a  car  inspector  of  another 
road  for  injuries  sustained  while  under  one  of 
defendant  company's  cars,  which  he  had  re- 
qaested  it  to  repair,  to  enable  his  road  to  re- 
ceive it,*  by  defendant's  engine  coming  in  on 
tbe  repair  track  after  the  repair  flag  had  been 
removed,  and  striking  the  car,  tbe  court  in- 
structed that  if  plaintiff  knew  that  there  was 
danger  of  tbe  car  he  was  under  being  struck 
by  others  of  defendant's  cars  by  reason  of  the 
at>sence  of  a  bine  flag,  or  from  any  other  rea- 
son, at  the  time  he  went  under  the  car  to 
inspect  it,  and  appreciated  or  should  have  ap- 
preciated the  danger  therefrom,  he  assumed  the 
risk,  and  cannot  recover.  There  was  no  evi- 
dence that  plaintiff  knew  that  the  flag  was 
not  up  when  he  went  under  the  car,  so  as  to 
make  his  knowledge  on  that  question  an  issue. 
Held  that,  even  if  the  charge  was  erroneous, 
defendant  coald  not  claim  a  reveisal  on  that 
gronnd,  since  it  was  favorable  to  defendant. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Errror.  Cent.  Dig.  U  4052-4062;  I>ec.  Dig.  { 
1033.^] 

7.  Release  (§  29*)— Pebsonal  Injubiks— EIf- 

FKCT. 

After  plaintiff,  who  was  car  inspector  of 
another  railroad  company,  was  injured  while 
inspecting  a  car  being  repaired  by  defendant's 
em^oyte  by  one  of  its  engines  backing  against 
the  car,  pliuntiff  signed  an  instrument  releasing 
certain  named  corporations,  including  his  own 
company,  but  not  defendant  company,  from  lia- 
bili^  by  reason  of  his  injury;  the  release  re- 
citing that  tbe  payment  should  not  be  construed 
as  an  acknowledgment  of  liability  by  any  of  the 
named  corporations.  The  release  was  signed 
at  tbe  instance  of  the  claim  agent  of  plaintiff's 
company  under  an  understanding  with  him  that 
it  snonld  not  prevent  plaintiff  from  suing  de- 
fendMit  for  damages,  and  that  the  amount  paid 
plaintiff  by  his  claim  agent  was  a  gratuity  given 
because  of  plaintiff's  long  service,  and  not  as 
»>mpensation  for  his  injuries.  Held,  that  the 
release  did  not  bar  a  suit  against  defendant 
for  the  injuries  sustalneS,  but  his  recovery 
against  defendant  should  be  reduced  by  tbe 
amount  paid  him  nnder  the  release. 

[E!d.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  fi  64-70;    Dec.  Dig.  {  29.*] 


Appeal  from  District  Court,  El  Paso  Coun- 
ty; Jas.  R.  Harper,  Judge. 

Action  by  A.  J.  Classln  against  tbe  Atchi- 
son, Topeka  &  Santa  F6  Railway  Compauy. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Modified  and  affirmed. 

Terry,  Cavln  &  Mills  and  A.  H.  Culwell, 
for  appellant  Patterson  &  Wallace,  for  ap- 
pellee. 

JAMES,  C.  J.  This  action  was  by  appel- 
lee, alleging:  That  he  was  an  employe  of  tbe 
El  Paso  &  Southwestern  Railway  Company 
at  Demlng,  N.  M.,  bis  employment  being  that 
of  car  Inspector.  That  on  November  27, 
1908,  the  defendant,  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company,  maintained 
yards  at  Doming  wherein  cars  were  repaired, 
switched,  moved,  and  made  up  into  trains  by 
its  employes.  That  It  was  plaintiff's  duty  to 
inspect  all  cars  in  said  yards  that  were  to  be 
received  from  defendant  by  his  employer,  the 
El  Paso  &  Southwestern  Railway  Company. 
That  on  said  date  a  car  was  there  which  was 
to  be  thereafter  delivered  to  the  lines  of  El 
Paso  &  Southwestern  System.  That  it  was 
part  of  plaintiff's  duty,  as  well  as  the  usual 
and  customary  practice,  for  him  to  Inspect 
said  car  in  order  to  ascertain  whether  or  not 
the  same  was  safe  to  be  operated  and  hauled 
over  the  lines  of  his  employer.  That  he  in- 
spected it,  and  found  it  unsafe,  and  notified 
defendant  and  its  employes  that,  before  bis 
line  would  accept  same,  it  would  be  neces- 
sary for  them  to  make  certain  repairs,  and 
on  tbe  morning  of' the  27th  he  was  Informed 
by  defendant's  employes  that  they  would  pro- 
ceed to  repair  tbe  car.  That  about  2:30  p.  m. 
of  skid  day  plaintiff  went  to  the  yard  to  In- 
spect same  and  to  ascertain  whether  or  not 
it  had  been  repaired.  It  being  then  located  on 
ripwork  track  No.  3,  which  was  used  to  store 
disabled  cars  on  which  light  repairs  were  to 
be  made.  That  on  reaching  same  plaintiff 
discovered  there  tools  of  defendant's  car  re- 
pairers, and.  In  order  to  ascertain  whether 
or  not  tbe  repairs  were  properly  made  or  fin- 
ished, it  became  necessary  and  a  part  of  his 
duty,  and  it  was  the  customary  practice,  to 
go  under  the  car  in  order  to  in8x>ect  same, 
and  while  there  defendant's  employes  negli- 
gently switched  a  car  in  on  said  rip  track 
with  great  force  and  violence,  and  without 
warning,  which  car  struck  the  car  ahead  of 
the  one  under  which  plaintiff  was  inspecting, 
causing  the  latter  to  more  and  Injure  plain- 
tiff. That  plaintiff  was  rightfully  In  said 
yards  inspecting  tbe  car  In  the  usual  and 
customary  manner  and  way  in  which  the 
work  bad  formerly  been  done  by  plaintiff 
and  other  persons  in  said  yards.  That  de- 
fendant and  its  agents  knew  at  said  time 
that  plaintiff  and  other  persona  were  requtr* 
ed  to  go  Into  tbe  yards  and  inspect  cars  un- 
der like  circumstances,  and  that  in  inspecting 
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same  it  became  necessary  and  a  part  of 
their  duty  to  go  under  the  cars.  Tliat  with 
such  knowledge  defendant's  employes  In 
charge  of  one  of  its  switch  engines  on  this 
occasion  in  a  negligent  manner  made  a  run- 
ning or  flying  switch  and  threw  a  car  into 
said  rip  track  with  great  force  and  violence 
at  a  dangerous  speed  without  taking  pre- 
cautions to  warn  plaintiff,  whereby  it  struck 
the  car  ahead  of  the  one  plaintiff  was  under, 
and  caused  him  to  be  injured  as  aforesaid. 

Plaintiff  alleged,  in  addition:  That  said  rip 
track  was  used  exclusively  as  a  repair  track 
at  and  before  the  happening  of  the  event. 
That  defendant  had  a  rule  In  force  and  ef- 
fect at  the  time  and  prior  thereto  which  re- 
quired its  employes  when  repairing  cars  on 
said  track  to  place  on  the  end  of  the  car  next 
to  the  switch  a  flag,  and  to  keep  same  sta- 
tioned on  said  car  until  the  work  was  finish- 
ed, and  that  no  person  or  employ^  of  defend- 
ant was  authorized  to  move  said  flag  except 
the  employes  who  were  making  repairs  on 
cars  situated  on  said  track,  which  rule  was 
for  the  protection  of  all  persons,  including 
plaintiff,  whose  duty  called  them  to  go  in, 
around,  or  underneath  cars  located  on  the 
track.  That  a  short  time  prior  to  this  acci- 
dent and  while  defendant's  employes  were 
repairing  the  said  car  plaintiff  saw  that  said 
rule  bad  been  complied  with  and  said  flag 
placed  on  the  front  car.  That,  when  he  ap- 
proached the  car  on  the  occasion  of  his  in- 
Jury,  he  came  up  from  an  opposite  direction, 
and,  noticing  there  the  tools  of  defendant's 
employes  who  were  repairing  the  car,  he  liad 
good  reason  to  believe,  and  did  believe,  that 
said  rule  was  observed,  and  went  under  the 
car  to  make  an  inspection.  That  plaintiff 
believes  and  alleges  that  a  short  time  prior 
to  the  accident  defendant's  foreman  in  cliarge 
of  the  work  with  knowledge  that  the  re- 
pairs had  not  been  completed,  and  with 
knowledge  that  plaintiff  would  have  to  In- 
si)ect  the  car  when  finished,  caused  the  flag 
to  be  removed,  without  warning  plaintiff  of 
the  fact,  and  that,  therefore,  defendant  and 
its  agents  were  guilty  of  negligence,  it  being 
their  duty  to  refrain  from  moving  the  flag 
until  the  work  had  been  finished  and  the  car 
examined  and  Inspected  by  plaintiff.  That, 
if  the  employes  In  charge  of  the  switching  of 
said  car  had  exercised  ordinary  care  in 
switching  same,  the  accident  to  plaintiff 
would  not  have  occurred,  and  that,  if  defend- 
ant's employes  had  obeyed  the  rule  and  not 
removed  the  flag,  the  accident  would.  In  all 
probability,  not  have  happened. 

Defendant  answered  by  general  demurrer, 
denial,  and  pleaded  specially  contributory 
negligence;  that  plaintiff  had  no  business  un- 
der the  car;  that  no  one  knew  he  was  there; 
that  he  took  no  steps  to  protect  himself;  and 
that  appellant  had  the  right  to  move  the  cars 
without  warning  .to  him;  also  assumed  risk. 
Defendant  further  pleaded  fellow  servant,  al- 
leging that  the  common  law  prevailed  In 
New  Mexico  as  to  fellow  servants,  and  that 


under  such  rule  defendant  was  not  liable  to 
plaintiff.  Defendant  also  set  up  tliat.  If 
plaintiff  was  injured  as  claimed  by  him.  his 
cause  of  action  has  been  released,  discharg- 
ed, and  satisfied  by  his  receiving  the  snm  of 
¥215  paid  blm  by  the  El  Paso  &  Southwest- 
em  Railroad  Company  of  Arizona  and  the 
El  Paso  &  Southwestern  Railroad  Company 
of  Texas  and  other  companies,  including  this 
defendant,  and  releasing  them  according  to 
his  written  receipt,  statement,  accord,  and 
satisfaction,  annexed  to  the  petition.  The 
release  attached  recited  payment  of  $215  paid 
by  the  El  Paso  &  Southwestern  Railway 
Company  and  certain  other  railway  corpora- 
tions whom  it  purported  to  release,  but  it 
did  not  mention  or  include  this  defendant. 
By  supplemental  petition  plaintiff  alleged 
that  he  was  not  an  employ^  of  defandaut; 
that  defendant  at  the  time  of  the  accident 
had  no  authority  or  control  whatever  over 
plaintiff,  and  the  work  he  was  engaged  In 
was  for  the  El  Paso  &  Southwestern  System, 
and  therefore  be  was  not  a  fellow  servant 
with  defendant's  employes;  that  defendant 
and  plaiutifTs  master,  the  El  Paso  &  South- 
western System,  were  not  Joint  tort-feasors. 
In  respect  to  this  injury,  and  tlut,  therefore, 
the  release  pleaded  by  defendant  is  wholly 
without  consideration  so  far  as  this,  defend- 
ant is  concerned,  and  is  no  bar  to  plaintiff's 
action,  and  he  is  not  bound  by  the  terms  and 
conditions  of  the  release,  or  by  reason  of  his 
acceptance  of  the  money  mentioned  in  the 
release.  The  verdict  was  for  plaintiff  In  the 
sum  of  $2,500. 

The  first  assignment  is  that  the  court  erred 
in  refusing  a  peremptory  instruction  for  the 
defendant  because  plaintiff  had  totally  failed 
to  make  out  a  case  of  liability  on  the  part  of 
defendant.  Appellant's  contention 'under  this 
assignment  is  as  follows:  "If  it  shall  be 
held  that  plaintiff  and  those  whose  acts  occa- 
sioned the  Injury  were  not  fellow  servants, 
then  the  appellant  says  that  he  is  not  en- 
titled to  recover,  because  he  was  a  volunteer 
at  the  time  of  the  accident,  and  for  whose 
protection  the  obligation  of  lookout  or  cau- 
tion did  not  obtain.  It  was  his  duty  to  see 
that  those  steps  were  taken  which  would 
insure  his  protection,  as  he  was  volunteering 
bis  service  at  a  time  and  place  not  required, 
and  the  evidence  fails  to  show  that  any  one 
knew  he  was  under  the  car  at  the  time  it 
was  moved." 

We  form  the  following  conclusions  of  fact 
from  the  evidence  in  view  of  the  verJlct. 

First.  The  testimony  showed  that  the  per- 
sons who  were  engaged  in  repairing  the  car. 
and  who,  or  one  of  whom,  under  the  order 
of  their  foreman,  removed  the  flag  after  it 
bad  been  properly  placed  on  the  car  next  to 
the  switch,  without  notifying  plaintiff  of  the 
fact,  were  servants  of  and  under  the  con- 
trol of  another  master  than  plaintiff's.  The 
testimony  on  this  question  was  uncontro- 
verted. 

Second.  Plaintiff,  according  to  all  the  evl- 
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deice,  vfOB  not  a  volunteer  while  engaged  in 
dolug  tbe  work  Involved  In  inspecting  and  ex- 
amining the  car. 

Third.  There  was  ample  evidence  showing 
that  plaintiff  did  not  ignore  or  fall  to  heed 
the  role;  that  the  work  being  done  was  the 
placing  of  the  car  In  a  condition  of  repair 
to  oiable  it  to  be  moved  over  and  received 
by  the  Kl  Paso  &  Southwestern  System,  sub- 
ject to  plalntifTs  inspection;  that  this  worl^ 
derolTBd  on  the  defendant,  the  Atchison,  To- 
peka  &  Santa  F6  Railway  Company,  and  its 
employes;  that  plaintiff's  duty  was  to  ex- 
amine and  approve  the  work  on  behalf  of 
the  former  company,  his  employer;  that  the 
method  prescribed  was  to  post  and  keep  post- 
ed the  blue  flag  for  the  safety  of  all  persons 
engaged  on  and  about  the  work,  until  the 
work  was  completed;  that  plalntift  was  in- 
formed during  the  morning  of  tbe  2Ttb  that 
the  car  would  be  repaired,  and  the  work  was 
commenced  by  defendant  and  its  employes 
that  morning,  but  not  finished  during  the 
foroioon;  that  defendant's  employes  left  the 
scene  of  the  work,  and  some  of  them  went 
to  tbe  blacksmith  shop  to  do  some  necessary 
work  connected  with  the  repair  and  to  return 
to  it  later,  leaving  their  tools  there  for  the 
purpose;  that  plaintiff  went  there  in  the  fore- 
noon, and  indicated  what  was  to  be  done  in 
tbe  way  of  repairs,  and  saw  at  that  time  the 
flag  was  posted  as  required  by  the  rulft 
Later,  before  defendant's  employes  had  re- 
turned, he  went  there  in  the  performance  of 
his  duty  of  Inspecting  the  work,  approaching 
the  car  from  a  direction  from  which  he  could 
not  see  the  place  where  he  had  seen  the  flag, 
and  perceiving  the  tools  left  there  indicating 
that  the  work  was  not  flnlshed,  he  concluded 
this  was  the  case,  and  it  did  not  occur  to 
him  to  notice  whether  or  not  the  flag  was 
BtlU  posted,  but,  upon  the  assumption  that 
it  had  not  been  removed,  he  went  under  tbe 
car  to  make  inspection  In  the  customary  way 
ot  dobig  this  character  of  work,  and  while 
there  the  car  was  shunted  down  and  caused 
his  injury.  The  evidence  shows  that  no  one 
had  the  right  in  that  yard  to  post  or  remove 
the  flag  but  defendant's  employes,  and  that 
it  had  been  removed  by  direction  of  defend- 
ant's foreman. 

The  testimony  was  sufficient  to  warrant 
the  Jury  In  finding  the  foregoing  facts. 

Our  concloBlon  of  law  from  the  above 
facts  is  that  they  do  not  present  a  case  which 
precluded  the  plaintiff  from  recovery,  for  the 
reason  that  he  ignored  or  violated  a  rule.  ▲ 
similar  rule  was  in  force  in  regard  to  both 
railway  companies.  The  flag  was  put  out, 
and  it  was  the  duty  of  the  defendant  and  its 
employte  to  keep  it  there  and  to  refrain  from 
moving  it  antll  the  work  was  flnlshed,  in- 
clnding  tbe  work  necessary  and  proper  to  be 
done  by  plaintiff.  No  one  else  than  defend- 
ant's employes  had  authority  to  more  It. 
Plaintiff  bad  seen  it  posted,  and  had  the 
rl^t  to,  and  naturally  would,  assume  that 
it  wonld  not  be  pr^natorely  moved.  He  did 
not  know  that  it  bad  been  taken  away.    He 


w;as  not  bound  to  anticipate  that  it  would  or 
might  be  moved  and  keep  his  eye  upon  it, 
and  It  was  in  fact  moved  by  direction  of 
defendant's  foreman.  The  most  that  can  be 
claimed  of  plaintiff's  action  was  that  he  was 
guilty  of  negligence;  that  is  to  say,  that  in 
going  under  the  car  he  failed  to  act  under 
the  surrounding  conditions  as  an  ordinarily 
prudent  person  would  have  done,  and  this 
Issue  was  submitted.  Defendant's  employes 
having  moved  the  flag  prematurely  without 
plaintiff's  knowledge,  it  was  defendant's  du- 
ty to  plaintiff  to  Inform  plaintiff  of  tbe  fact 
or  to  operate  its  engines  and  cars  upon  that 
track  in  such  manner  as  to  exercise  care  to 
injure  no  one  whose  presence  might  have 
been  expected  in  and  about  the  car  in  ques- 
tion while  the  work  of  repair  was  in  prog- 
ress. We  therefore  overrule  the  said  assign- 
ment. 

The  refused  charge,  which  is  the  subject 
of  the  second  assignment,  was  properly  re- 
fused, for  tbe  reason  that  it  would  have.  In 
effect,  instructed  tbe  jury  that  it  was  the 
duty  of  plaintiff  under  the  rule,  and  be  could 
not  recover  unless  before  going  under  the 
car  be  posted  tbe  blue  flag,  which,  If  charged, 
would  have  eliminated  tbe  Inquiry  whether 
or  not  the  circumstances  were  sufficient  to 
excuse  him  from  so  doing. 

The  third  assignment,  concerning  the  re- 
fusal of  a  certain  charge  on  assumption  of 
risk,  is  overruled  for  the  same  reason. 

liikewise  the  fourth  assignment. 

The  fifth  assignnoent  Is  overruled,  there  be- 
ing upon  the  facts  no  condition  of  fellow  serv- 
ant 

The  sixth  assignment  complains  of  that 
part  of  the  court's  charge  which  stated :  "But 
be  does  not  assume  the  risks  that  may  be 
brought  about  by  the  negligence  of  some 
other  person  than  himself,  unless  he  knew  of 
such  negligence,  or  in  the  ordinary  discharge 
of  his  duties  must  necessarily  have  acquired 
knowledge  of."  The  instruction  was  cor- 
rect in  its  application  to  the  facts  of  this 
case.  It  had  reference  to  the  negligence  of 
defendant's  employes  who  were  not  fellow 
servants  with  plaintiff. 

The  seventh  assignment  is  that  the  court 
erred  in  charging:  "You  are  instructed  that 
It  was  the  duty  of  defendant  Atchison,  To- 
peka  &  Santa  F6  Railroad  Company  to  exer- 
cise ordinary  care  to  avoid  injuring  inspec- 
tors of  the  El  Paso  &  Southwestern  Rail- 
road Company  while  engaged  In  the  proper 
discharge  of  their  duty  upon  its  (defendant's) 
track."  The  proposition  is :  "That  defendant 
owed  the  Inspector  no  duty  until  Its  em- 
ployes had  knowledge  of  his  presence  upon 
its  tracks,  or  that  he  was  in  a  place  of  dan- 
ger In  violation  of  its  rules  requiring  a  blue 
flag  to  be  posted  upon  Its  cars;  and,  in  the 
absence  of  a  blue  flag  so  posted  as  required 
by  the  rule'  which  was  known  to  plaintiff 
and  under  which  he  worked,  defendant  had 
the  right  to  presume  that  said  rules  were 
being  complied  with  and  that  there  was  no 
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danger  to  plaintiff,  or  any  other  Inspector 
of  a  foreign  road."  The  first  part  of  tbis 
proposition  might  possess  force  if  tliere  had 
been  no  occasion  to  expect  the  Inspector  to 
be  at  the  place.  The  second  i>art  might 
also  have  force  if  the  circumstances  were  not 
such  as  the  eyidence  shows  them  concerning 
the  absence  of  the  flag. 

The  eighth  complains  of  an  instruction 
which  was  a  correct  one  under  the  circum- 
stances in  evidence  in  this  case. 

The  ninth  complains  of  this  portion  of  the 
charge:  "If  you  believe  from  the  evidence 
that  plaintiff  knew  that  there  was  danger 
of  cars  being  run  down  upon  and  into  the 
cars  he  was  inspecting  by  the  defendant's 
servants  by  reason  of  there  being  no  blue  flag 
posted  to  give  warning,  or  from  any  other 
reason,  at  the  time  he  went  under  said  car 
to  inspect  same,  and  ttiat  be  appreciated  the 
<langer  to  himself,  or  should  have  appreciated 
the  danger  therefrom,  but  notwithstanding 
went  under  said  car  and  ran  the  risk,  then 
you  are  instructed  that  he  in  that  case  as- 
sumed the  risk  of  being  Injured,  and  cannot 
recover,  and.  If  you  so  believe  the  facts  to 
be,  your  verdict  will  be  for  the  defendant." 
The  criticism  is  that  it  requires  the  Jury 
to  find,  in  order  to  find  for  defendant,  that 
plaintiff  knew  that  there  was  danger  of  cars 
being  run  down  upon  and  Into  the  car  he  was 
inspecting,  and  that  he  appreciated  the  dan- 
ger therefrom,  and  the  criticism  Is  based  up- 
on the  proposition  thus  expressed :  "That 
the  rules  required  plaintiff  to  post  a  blue  flag 
whether  he  knew  of  the  approach  of  a  car 
or  train  or  not,  or  whether  he  appreciated 
the  danger  to  himself  or  not,  and  said  rules 
Admitted  of  no  discretion  on  his  part  and  pro- 
hibited any  speculation  on  his  part,  but  made 
It  his  duty  in  every  case  on  every  track 
on  going  under  every  car  to  either  post  the 
blue  flag  or  see  that  st^me  was  posted  for 
his  protection."  We  are  of  opinion  that,  if 
plaintiff  knew  that  there  was  no  blue  flag  up 
at  the  time  he  went  under  the  car,  he  could 
not  recover,  as  It  would  be  negligence  on  his 
part,  and,  viewed  from  the  standpoint  of 
risk,  he  would  be  held  to  have  assumed  the 
risk  of  the  car  he  went  under  being  run  into. 

However,  we  have  read  the  testimony  as  it 
purports  to  be  set  forth  fully  in  appellant's 
1>rlef,  and  fall  to  find  that  there  was  any  tes- 
timony i^howlng  or  tending  to  show  that 
plaintiff  knew  that  the  flag  was  not  up  at  the 
time.  He  testified  that  he  did  not  know  it, 
and  that  he  approached  the  car  from  the 
opposite  direction  from  when  he  had  seen  It 
In  the  forenoon  while  the  work  was  un- 
finished and  acted  upon  the  idea  that  it  was 
still  there,  as  required  to  be.  There  is  noth- 
ing to  show  the  contrary  of  this.  In  this 
-condition  of  the  evidence  there  was  no  issue 
of  risk  assumed  by  plaintiff  growing  out  of 
the  fact  that  he  knew  at  the  time  the  flag 
was  not  there.  There  was  an  ISsue  as  to 
<rhetber  or  not  be  was  negligent  in  going  un- 


der the  car  without  seeing  to  It  that  the  flag 
was  still  there,  but  no  issue  as  to  whether 
or  not  he  knew  it  was  not  there.  Hence  the 
instruction,  if  deemed  erroneous,  would  not 
be  cause  for  reversal  as  after  all  it  gave  de- 
fendant the  benefit  of  a  matter  it  was  not 
entitled  to. 

The  court  instructed  the  Jury  to  not  con- 
sider the  defendant's  plea  of  release  and 
payment  based  upon  the  release  introduced 
in  evidence  for  the  reason  that  this  defend- 
ant and  the  El  Paso  &  Southwestern  Rail- 
road Company  of  Arizona  and  the  EI  Paso 
&  Southwestern  Railroad  Company  of  Texas, 
etc.,  were  not  Joint  tort-feasors.  This  charge 
is  complained  of,  and  also  the  refusal  of  a 
charge  "that  the  receipt  introduced  by  de- 
fendant showing  a  full  settlement  of  plain- 
tiff's cause  of  action  with  the  several  re- 
leased companies  therein  mentioned  is  a  full 
and  complete  settlement  of  his  entire  claim 
and  cause  of  action,  and  that  said  receipt  of 
itself  contains  no  reservation  as  to  any  part 
of  plalntUTs  cause  of  action  as  a  basis  for 
this  suit"  The  release,  In  substance,  was 
of  named  corporations,  other  than  defend- 
ant, from  liability  by  reason  of  this  Injury 
to  plaintiff  and  of  any  other  cause  or  mat- 
ter for  the  consideration  of  |215.  The  re- 
lease recited  that  the  payment  was  not  to 
be  construed  as  an  acknowledgment  of  lia- 
bility on  the  part  of  any  of  the  named  com- 
panies. Under  appropriate  pleading  plain- 
tiff testified  that  the  payment  was  -a.  gratuity. 
He  stated:  "I  negotiated  the  question  of  that 
release  with  Mr.  D.  D.  WUlIs,  general  claim 
agent  of  the  El  Paso  &  Southwestern  System. 
When  I  signed  that  release,  It  was  with  the 
distinct  understanding  between  Mr.  Willis 
and  myself  that  it  did  not  debar  me  from 
bringing  a  cause  of  action  against  the  Santa 
F6  Company  for  damages.  He  paid  me  $215. 
He  said  be  gave  me  that  as  a  gratuitous 
contribution  as  I  had  long  been  in  the  serv- 
ice of<  the  company.  This  $215  was  not  paid 
to  me  in  any  manner  to  compensate  me  for 
the  injury  to  my  foot  and  loss  of  my  toes." 
The  above  was  all  the  evidence  on  the  sub- 
ject Following  the  case  of  El  Paso  &  South- 
western Ry.  Co.  V.  Darr,  93  S.  W.  167,  we 
conclude  that  the  release  did  not  operate  to 
bar  plaintiff's  right  to  sue  this  defendant 
There  was  nothing  disclosed  showing  liabil- 
ity on  the  part  of  any  of  the  companies 
named  in  the  release  for  this  occurrence,  and 
they  were  not  Joint  tort-feasors  with  de- 
fendant. The  release  negatives  any  admis- 
sion of  liability  by  reason  of  the  payment 
of  the  $215,  and.  In  connection  with  this, 
the  testimony  of  plaintiff  on  the  subject 
which  was  not  contradicted  In  any  way  show- 
ed that  it  was  a  gratuity,  and  not  intended 
as  compensation  for  plaintifTs  Injury.  How- 
ever, it  was  on  account  of  his  injury  that  he 
received  this  payment  and  to  that  extent 
we  think  plaintiff's  recovery  should  be  re- 
duced, as  was  done  in  said  case  of  Railway 
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V.  Darr.    Plaintiff  consents  to  this  in  case 
we   should   take   that   view. 
Judgment  modified  and  affirmed. 


I^NTRY-SHARPB  CONTRACTING  00.  ▼. 

ICcORAGKEN.t 
<Coart  of  Civil   Appeals  of  Texas.     Oct   26, 

1910.    On  Motion  for  Rehearing,  Jan.  4,  1911. 

On  Appellant's  Motion  for  Rehearing,  IVb. 

1.  MAaXBB  ANn   Servant   ({   189*)  —  "YiCK 
Pkincipai."— Who  Abb. 

One  is  a  "vice  principal"  who  is  employed 
to  hiie.  direct,  and  discharge  employes  or  to 
whom  the  employer  haa  delegated  a  duty  owing 
to  workmen,  though  otherwise  he  may  be  a  fel- 
low servant;  it  oeing  the  anthority  given  in 
a  particular  matter,  and  not  the  grade  of  serv- 
ice, which  determines  the  issue  of  vice  princi- 
pal or  fellow  servant 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  427-437;  Dec.  Dig.  { 
189.» 

For  other  definitions,  see  Words  and  Phraaea, 
VOL  8,  pp.  7313-7816;   voL  8,  p.  7827.] 

2.  Mabteb   and    Sebvant   (|   190*)— Fei,i>ow 
Sebva NTS— Vice  PBiwcrPALS. 

Though  one  be  a  vice  principal  as  to  gen- 
eral management  and  control  of  work,  if  his 
negligence  be  that  of  a  colaborer  and  not  in  ex- 
ercising his  anthority,  he  is,  as  to  such  negli- 
gence, a  fellow  servant  and  not  a  vice  principal. 
[ESd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Wg.  H  449-474;  Dec  Dig.  § 
100.*] 

3.  Masteb  ahd  Sebvart  (|  185*)  —  Fellow 
Sebvants— Refbesentino  the  Mabteb. 

Where  one  employe  is  placed  under  the 
control  of  another,  the  tatter's  orders  respecting 
the  vork  are  the  employer's  orders  regardless 
of  the  irrade  which  the  directing  employe  other- 
wise holds. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  386-421;  Dec.  Dig.  { 
185.*] 

4.  Masteb  and  Sebvant  (§  294*)— Vi<w  Pbih- 
crPALS— Instbtjctions. 

In  an  action  for  injary  to  a  workman,  an 
instruction  stating  that  the  employe  whose  neg- 
ligence cansed  the  injury  was  a  fellow  servant 
was  properly  refused,  where  there  was  evidence 
that  he  was  employed  as  foreman,  and  the  in- 
jured workman  had  been  directed  to  obey  him, 
and  that  the  injury  waa  cansed  by  an  order  giv- 
en b7  the  foreman,  though  he  had  no  power  to 
hire  or  discharge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ff  1162-1167;    Dec.  Dig. 
I  2W.*] 
i  Masteb  and  Sebvant  (|  190*)— Acts  of 

Vice  Pbincipal— Ratification. 

If  a  vice  principal  on  hearing  a  negligent 
order  given  permits  it  to  be  obeyM,  he  thereby 
makes  it  his  own. 

lEA.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  190.*) 

6.  Masteb  and  Sebvant  (S  280*)- Injubt  to 

BvpLOYfie— JuBT  Question. 

In  an  action  for  injniv  to  a  workman  in 
erecting  a  rock  crusher  held  proper  under  the 
evidence  to  refuse  a  peremptory  instruction 
asked  by  defendant,  based  on  the  theory  that 
plaintiff  had  represented  himself  to  be  ex- 
perienced. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec  Dig.  f  289.*] 


7.  BCabtkb   and   Sebvant    ({    107*)  —  Safe 

PI.ACK  TO  WOBK— DUTT  TO   PBOVIDE. 

Generally,  an  employer  owes  a  nonassign- 
able duty  to  furnish  a  safe  place  in  which  his 
employes  are  to  work,  but  not  when  the  danger 
is  transitory  and  due  to  no  fault  or  plan  or 
construction,  but  to  the  nature  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  Si  19&-202;  Dec.  Dig.  i 
107.*] 

8.  BviDENQE  (g  208*)— Admissions  — PI.XAD- 
INOS— Admibsibilitt. 

In  a  personal  injury  action,  it  was  not  er- 
ror to  admit  in  evidence  defendant's  abandoned 
answer  which  stated  how  the  accident  occurred, 
it  not  appearing  that  such  answer  contained  a 
general  denial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  718,  719;   Dec.  Dig.  §  208.*] 

On  Motion  for  Rehearing. 

9.  Masteb  and  Servant  (|  163*)— Duty  to 
Wabn. 

An  employer  need  not  warn  an  employe 
against  dangers  incident  to  the  work,  where 
the  latter  has  represented  himself  to  be  compe- 
tent and  the  employer  is  ignorant  of  Ilia  inex- 
perience. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  314-317;  Dec.  Dig.  | 
158.*] 

10.  Afpeai.  and  Ebbob  (1 742*)— Assignments 
of  Ebbob— Sufficiency. 

In  an  action  for  injury  to  an  employe,  an 
assignment  of  error  to  refusal  to  direct  a  ver- 
dict for  defendant  ia  insufficient  to  present  prop- 
ositions concerning  the  employer's  dnty  to  pro- 
vide a  reasonably  safe  place  of  work  and  to 
warn  employes  representing  themselves  to  be 
experienced,  where  the  evidence  waa  conflicting 
on  material  issues,  and  where  the  statement 
referred  to  under  ttie  aasignment  showed  a  con- 
flict of  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  $  742.*] 

11.  Masteb  and  Sebvant  (8  226*)— Assump- 
tion of  Risk — Nequqence  of  Masteb. 

An  employe's  assumption  of  obvious  risks 
does  not  refease  the  employer's  liability  for  in- 
jury cansed  by  the  employer'a  intervening  neg- 
ligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  !S  66»-«67;  Dec.  Dig.  { 
226.*] 

12.  Appeal  and  EIbbob  (|  1001*)— Review— 
Conclusiveness  of  Vebdiot. 

A  verdict  sustained  by  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J|  3922-3984;  Dec  Dig.  { 
1001.*] 

Appeal  from  District  Gonrt,  Bell  County; 
John  D.  Robinson,  Judge. 

Action  by  W.  B.  McCracken  against  tje 
Lantry-Sharpe  Contracting  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
AfQrmed. 

Harry  P.  Lawther  and  A.  M.  Montelth,  for 
appellant    J.  B.  McMabon,  for  appellee. 

JENKINS,  J.  This  Is  a  salt  to  recover 
damages  for  personal  injuries  incurred  In  the 
erection  of  a  rock  crushing  machine,  a  draw- 
ing and  description  of  which  will  be  found 
in  the  report  of  this  cas4  on  a  former  ap- 
peal.    117  S.  W.  454.     There  will  also  be 
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found  in  said  report  a  statement  of  the  na- 
ture  and  extent  of  appellee's  Injury.  We 
adopt  the  statements  so  made  as  to  these 
matters  as  our  own  statements  herein.  In 
the  last  trial  of  this  case  In  the  court  below, 
appellee  recovered  judgment  for  $1,999.S0. 

1.  Appellant  assigns  as  error  the  giving 
of  the  sixth  paragraph  of  the  general'  charge, 
and  the  refusal  to  give  special  charge  No.  4 
requested  'by  appellant.  Said  sixth  para- 
graph is  as  follows:  "You  are  further  charg- 
ed that  an  agent  or  employ^  who  is  vested 
by  the  master  with  the  authority  over  other 
employes  to  superintend,  control,  or  command 
other  employes  or  servants,  and  with  au- 
thority to  direct  other  employes  In  the  per- 
formance of  their  duties,  and  not  otherwise 
co-operating  with  them  in  the  performance 
of  their  duties.  Is  a  vice  principal  of  such 
employer,  and  is  not  a  fellow  servant  of 
such  other  employes,  and  such  employer 
would  be  responsible  for  any  damage  result- 
ing from  the  negligence  of  such  vice  prin- 
cipal. Now  if  you  find  from  the  evidence 
that  John  Bruce  was  the  foreman  and  car- 
penter in  charge  of  the  construction  of  said 
rock  crusher  plant,  and  had  authority  from 
the  defendant  to  direct  the  details  of  said 
work,  and  to  direct  and  supervise  the  work- 
men engaged  upon  same,  and  was  at  the 
time  of  said  injury  actually  directing  other 
employes  In  the  performance  of  their  duties, 
and  not  merely  co-operating  with  them  In 
the  performance  of  their  duties,  then  the 
said  John  Bruce  would  not  be  In  law  a  fel- 
low servant  of  such  other  employte  or  of  the 
plalutltt,  and  the  defendant  would  be  lia- 
ble to  the  plaintiff  for  any  injury  sustained 
by  him  through  the  negligence  of  the  said 
John  Bruce,  if  any.  You  are  charged  that 
in  this  case  W.  C.  ROettiger  Is  a  vice  prin- 
cipal of  the  defendant,  and  the  defendant 
would  be  liable  to  plaintlfT  for  any  injuries 
resulting  to  him  from  the  negligence  of  said 
Roettiger,  if  any." 

Said  special  charge  No.  4  is  as  follows: 
"In  this  cause  you  are  instructed  that  Bruce 
was  a  fellow  servant  with  the  plaintiff  Mc- 
Cracken,  and  if  you  find  from  the  evidence 
that  the  falling  over  of  the  upright  timber 
was  directly  and  proximately  caused  by  an 
act  of  Bruce,  you  will  find  for  the  defend- 
ant." 

'Appellant's  proposition  under  these  two  as- 
signments is  that  Bruce  was  a  fellow  serv- 
ant If  the  evidence  clearly  shows  that 
Bruce  was  a  fellow  servant,  special  charge 
Ko.  4  should  have  been  given,  and  it  was 
error  to  give  the  sixth  paragraph  of  the 
charge  above  set  oat.  But  If  the  evidence 
shows  that  Bruce  was  a  vice  principal,  ttr 
if  the  evidence  Is  contradictory  on  this  point,, 
it  would  have  been  error  to  have  given  said 
special  charge,  or  to  have  failed  to  charge 
the  law  as  to  vice  principals.  The  facts 
relied  upon  to  sustain  the  action  of  the  court 
in  this  regard  are  as  follows:  One  Roettiger 
was  the  general  manager  of  appellant  in 


erecting  said  rock  crusher,  and  was  around 
and  about  the  same  while  the  work  was  be- 
ing done.  He  employed  John  Brace,  an 
expert  carpenter,  as  foreman  on  said  work, 
and  instructed  the  workmen,  and  the  appel- 
lee in  particular,  to  do  whatever  Bruce  told 
him  to  do.  Bruce  was  actually  directing 
the  work  and  giving  Instructions  at  the  time 
the  injury  occurred ;  and,  if  appellee's  testi- 
mony be  true,  gave  the  order,  which  a  Jury 
might  well  have  found  was  the  proximate 
cause  of  appellee's  injury.  Bruce  had  no 
authority  to  employ  and  discharge  the  hands 
working  under  him.  We  hold  the  following 
to  be  the  law  upon  this  matter:  (1)  Where 
a  party  has  not  only  the  power  to  direct  and 
control  those  under  him,  but  also  to  hire  and 
discharge  them,  he  is  a  vice  principal,  and 
it  is  not  necessary  that  his  acts  should  be  In 
relation  to  those  things  which  the  master 
has  impliedly  contracted  to  furnish.  (2)  He 
is  a  vice  principal  to  whom  the  master  has 
delegated  a  duty  which  be  owes  to  his  serv- 
ants and  has  impliedly  contracted  to  per- 
form, though  otherwise  he  may  be  bat  an 
employe  and  a  fellow  servant  It  is  the 
authority  given  in  the  particular  matter  and 
not  the  grade  of  service  which  determines 
the  issue  as  to ,  vice  principal  or  fellow 
servant  (3)  Though  one  be  a  vice  principal 
as  to  the  general  management  and  control 
of  the  work,  if  his  negligence  be  that  of  a 
colaborer,  and  not  in  the  exercise  of  the 
authority  delegated  to  him,  he  is,  as  to  such 
negligence,  a  fellow  servant  and  not  a  vice 
principal.  (4)  Where  one  is  placed  by  the 
master  under  the  control  of  another,  and 
told  to  obey  his  instructions,  the  orders  giv- 
en by  such  other  in  relation  to  the  work 
in  hand,  are  the  orders  of  the  master,  with- 
out reference  to  the  rank  or  grade  which  he 
otherwise  holds  in  such  service.  In  such 
case  the  power  to  employ  or  discharge  is 
not  necessary. 

The  following  authorities  are  deemed  suffi- 
cient to  sustain  and  Illustrate  the  above 
propositions:  Douglas  v.  Railway  Co.,  63 
Tex.  567;  Russ  v.  Railway  Co.,  112  Mo.  45, 
20  S.  W.  473,  18  L.  R.  A.  823;  Young  v. 
Hahn,  96  Tex.  101,  70  S.  W.  930;  Railway 
Co.  v.  Williams,  75  Tex.  7,  12  S.  W.  835, 
16  Am.  St  Rep.  867;  Railway  Co.  v.  Peters. 
87  Tex.  222,  27  S.  W.  257;  Nix  v.  Railway 
Co.,  82  Tex.  476,  18  S.  W.  571,  27  Am.  St 
Rep.  897;  Railway  Co.  v.  Smith,  76  Tex. 
616,  13  S.  W.  562,  18  Am.  St.  Rep.  78;  Rail- 
way Co.  V.  Parmer,  73  Tex.  85,  11  S.  W.  157; 
Manufacturing  Co.  v.  Pemelat,  35  Tex.  Civ. 
App.  36,  79  S.  W.  869;  OH  Co.  v.  Anderson, 
41  Tex.  Civ.  App.  342,  91  S.  W.  60S;  Oil 
Co.  V.  McLain,  27  Tex.  Civ,  App.  334,  66 
S.  W.  228;  Oil  Co.  v.  Bums,  72  S.  W.  629; 
McCracken  v.  Contracting  Co.,  46  Tex.  Civ. 
App.  485,  101  S.  W.  520;  Hunt  v.  I^ead  Co., 
104  Mo.  App.  377,  79  S.  W.  713;  Bane  v. 
Irwin,  172  Mo.  306,  72  S.  W.  623.  Such  be- 
ing the  law  the  court  did  not  err  under  the 
evidence  in  this  case  in  refusing  to  peiemp- 


Digitized  by 


Google 


Tex.) 


liANTRY-SHARPE  CONTKACTINO  CO.  v.  MoCKACB^iN 


365 


torlly  Instruct  the  Jury  that  Bruce  was  a 
fellow  servant  of  appellee,  nor  in  instruct- 
ing the  Jnrr  as  to  what  facts  would  con- 
stitDte  the  said  Bruce  a  vice  principal.  It 
would  have  been  error  for  the  court  to  have 
Instructed  the  Jury,  as  a  matter  of  law,  that 
Bruce  was  a  vice  principal,  simply  from  the 
fact  that  appellee  had  been  placed  under 
his  control,  with  instructions  to  obey  his  or- 
ders; for,  according  to  the  contention  of 
appellant,  appellee  was  not  injured  In  con- 
sequence of  any  order  given  by  Bruce,  but 
on  account  of  the  carelessness  of  said  Brnce 
and  appellee  in  taking  hold  of  the  brace 
and  pulling  it  towards  them  (which,  if  true, 
would  be  the  act  of  Bruce  as  a  fellow  serv- 
ant) or  in  consequence  of  the  negligence  of 
other  fellow  servants  in  failing  to  pull  the 
tag  rope,  as  directed  by  said  Bruce. 

2.  Appellant  complains  of  the  action  of 
the  court  in  submitting  to  the  Jury  the  al- 
leged negligence  of  Roettlger,  the  admitted 
vice  principal;  the  contention  of  appellant 
being  that  the  evidence  shows  that  said  Ro- 
ettlger was  not  present  at  the  time  of  the 
Injury.  The  evidence  on  this  issue  was  con- 
flicting, and  it  was  proper  to  submit  it  to 
the  Jury.  The  court  did  not  err  in  instruct- 
ing the  Jury  that  If  said  Roettlger  was  pres- 
ent, and  heard  the  orders  given  by  Bruce, 
and  permitted  said  orders  to  be  obeyed,  the 
acts  of  said  Bruce  in  giving  the  orders 
wonid  be  the  acts  of  Roettlger. 

3.  Appellant  complains  of  the  action  of  the 
court  In  refusing  to  peremptorily  instruct  the 
Jury  to  find  for  appellant,  and  in  instructing 
the  Jury  to  find  for  the  appellee  (other  ele- 
ments of  damages  being  shown)  if  they 
found  that  Roettlger  or  Bruce,  under  the  di- 
rection of  Roettlger,  placed  appellee  in  a 
dangerous  place,  and  that  Roettlger  or  Brnce 
knew  of  the  danger  of  working  in  said  place, 
and  that  appellee  was  inexperienced  in  said 
work,  and  did  not  know  of  its  danger,  and 
tbat  said  Roettlger  or  Bruce  knew  that  ap- 
pellee was  inexperienced  and  did  not  know 
of  such  danger,  and  each  of  them  failed 
to  warn  said  Bruce  as  to  said  danger.  Ap- 
pellant's contention  is  (1)  that  appellee  had 
represented  himself  ns  an  experienced  "top- 
man,"  and  (2)  that  under  the  facts  of  this 
case  it  was  not  the  duty  of  appellant  to 
famish  the  appellee  with  a  safe  place  in 
which  to  work.  As  to  whether  or  not  appel- 
lee was  an  experienced  "topman" — that  is, 
accustomed  to  walk  on  high  scaffolding — is 
material  in  this  case,  inasmuch  as  it  reason- 
ably appears  that  if  he  had  been  he  might 
have  gotten  out  of  the  way  after  the  up- 
right timber  began  to  fall,  as  did  Bruce, 
who  was  in  equally  as  dangerous  a  position 
at  the  time.  But  we  do  not  think  that  a 
peremptory  instmctlon  to  find  for  appellant 
shonld  have  been  given,  for  the  reason  that 
the  evidence  is  conflicting  as  to  the  represen- 
tations made  by  appellee  at  the  time  of 
Ms  employment.  Appellee  denies  making 
nuii  lepreBentatlons,  but  says  tbat  be  stated  [ 


the  experience  which  he  had  had  in  this 
regard,  which  was  limited ;  and  it  is  further 
made  to  appear  that  both  Bruce  and  Roet- 
tlger saw  appellee  "cooning"  around  on  the 
beams  Just  before  the  accident,  from  which 
It  might  be  Inferred  that  he  was  inexperi- 
enced In  such  work.  Besides,  we  think  that 
appellee's  right  to  recover  does  not  depend 
solely  upon  the  proposition  that  the  place 
was  not  a  safe  one  in  which  to  work,  as 
will  more  fully  appear  in  a  subsequent  por- 
tion of  this  opinion. 

As  to  the  duty  of  the  master  to  furnish  a 
safe  place  in  which  the  servant  is  to  work, 
we  understand  the  general  rule  to  be  that 
snch  is  the  duty  a  master  owes  to  all  of  his 
servants,  and  that  this  duty  is  nonassignable 
and  nondelegable;  but  this  duty  has  no  ap- 
plication, when  the  danger  to  which  the  em- 
ploye is  exposed  is  merely  transitory,  due  to 
no  fault  of  plan  or  construction,  but  is  one 
which  from  the  nature  of  the  work,  such 
transitory  conditions  frequently  arise,  which 
fact  must  reasonably  be  known  to  the  serv- 
ant engaged  in  such  work.  Armour  &  Go.  v. 
Dumas,  43  Tex.  Civ.  App.  36,  95  S.  W.  710; 
Allen  V.  Ry.  Co.,  14  Tex.  Civ.  App.  344,  37 
S.  W.  171.  "The  obligation  of  a  master  to 
provide  reasonably  safe  places  and  struc- 
tures for  bis  servants  to  work  upon  does  not 
impose  upon  him  the  duty,  as  towards  tbem 
of  keeping  a  building,  which  they  are  em- 
ployed in  erecting,  in  a  safe  condition  at  ev- 
ery moment  of  their  work,  so  far  as  its 
safety  depends  upon  the  due  performance  of 
that  work  by  them  and  their  fellows."  Ar- 
mour V.  Hahn,  111  U.  S.  313,  4  Sup.  Ct.  433, 
28  L.  Ed.  441.  While  the  court  would  not 
have  been  Justified  in  peremptorily  instruct- 
ing a  verdict  for  the  appellant  on  the  ground 
of  assumed  risk  by  an  experienced  workman, 
or,  at  least,  one  who  had  represented  himself 
to  be  such,  we  do  not  think  the  issue  of,  an 
unsafe  place  in  which  to  work,  such  fact  be- 
ing unknown  to  appellee  by  reason  of  his  in- 
experience, is  an  issue  in  this  case,  and 
therefore  should  not  have  been  submitted  to 
the  Jury.  If  the  place  of  work  was  danger- 
ous to  appellee  by  reason  of  his  inexperience, 
and  without  reference  to  such  acts  of  his  fel- 
low workmen  as  he  ought  to  have  anticipat- 
ed, it  was  because  that  being  unaccustomed 
to  stand  or  work  on  high  scaffolding  or 
beams,  there  was  danger  that  he  would  fall 
off  if  be  attempted  so  to  do,  a  danger  equally 
as  apparent  to  an  unskilled  workman  as  to 
the  most  experienced.  The  work  upon  which 
he  was  engaged  being  tbat  of  erecting  a  high 
machine,  he  must  be  held  to  have  antici- 
pated that  it  might  at  any  time  be  rendered 
unsafe  by  reason  of  the  negligence  of  his 
fellow  workmen.  The  real  and  only  issue  in 
this  case  is.  Was  the  act  of  Bruce  in  his  ca- 
pacity as  vice  principal  the  cause  of  the  in- 
Jury,  or  was  such  injury  caused  by  the  neg- 
ligence of  appellee's  fellow  servants  in  fall- 
ing to  pull  on  the  rope,  as  ordered  by  Bruce? 

4.  The  parties  to  this  suit  liave  complete- 
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ly  changed  positions  since  filing  their  origi- 
nal pleadings  herein,  and  since  this  case  was 
reversed  and  remanded  by  the  Court  of  Clv- 
U  Appeals  for  the  Sixth  District  The  origl- 
nal  contention  of  appellee  was  that  the  brace 
which  was  being  hoisted,  failed  to  catch  on 
the  upright  the  first  time,  and  that  in  at- 
tempting the  second  time  to  land  it,  It  was 
pulled  down  is  consequence  to  obedience  to 
orders  given  by  Bmce.  The  answer  of  appel- 
lant was  that  the  brace  caught  on  the  up- 
right the  first  time,  and  that  the  upright 
was  caused  to  fall  by  the  Joint  act  of  Bruce 
and  appellee  In  pulling  on  said  brace.  Ap- 
pellee's amended  petition  upon  which  he 
went  to  trial  the  last  time,  alleged  that  the 
beam  caught  on  the  upright  the  first  time, 
and  that  the  fall  was  caused  by  the  men  who 
had  hold  of  the  rope  pulling  when  it  was  In 
this  condition,  as  ordered  by  Bruce.  Appel- 
lant also  amended  its  answer,  and.  In  addi- 
tion to  a  general  denial,  alleged  that  "upon 
the  first  attempt  to  swing  said  brace  Into  po- 
sition It  failed  to  land,  and  the  timber  swung 
back  to  the  south  and  was  hanging  loose," 
and  that  Bruce  ordered  the  men  to  give  an- 
other pull,  and  that,  in  doing  so,  the  brace 
caught  on  the  upright,  in  consequence  of  the 
negligence  of  the  squad  on  the  north  failing 
to  pull  their  tag  rope,  as  ordered  to  do  by 
Bruce.  Now,  if  It  be  true,  as  alleged  by  ap- 
pellee that  the  brace  caught  on  the  upright 
In  the  first  eflTort  to  land  the  same,  and  while 
It  was  In  that  condition,  Bruce  negligently 
ordered  the  men  on  the  ground  to  pull  and 
that  they  did  so,  thereby  pulling  the  upright 
over  and  causing  it  to  fall  on  appellee,  the 
appellee  has  a  good  cause  of  action.  On  the 
other  hand,  if,  as  alleged  by  appellant,  the 
brace  did  not  catch  on  the  upright  the  first 
time,  but  caught  the  second  time  by  reason 
of  the  negligence  of  appellee's  fellow  work- 
men In  falling  to  pull  on  their  rope,  as  or- 
dered to  do  by  Bruce,  appellee  has  no  cause 
of  action. 

Upon  this  material  issue,  appellee  was  per- 
mitted to  read  in  evidence  from  appellant's 
abandoned  answer  as  follows:  "Further  an- 
swering, said  defendant,  by  Its  attorney, 
comes  and  says:  That  the  accident  and  re- 
sultant Injuries  to  plalntMT,  the  said  W.  B. 
McCracken,  as  set  out  and  alleged  in  his  orig- 
inal petition,  were  directly  and  proximately 
caused  by  the  said  W.  E.  McCracken's  own 
carelessness  and  negligence  In  this,  to  wit: 
That  he  and  a  fellow  servant  by  the  name  of 
Bruce  were  standing.  Just  prior  to  the  acci- 
dent, upon  the  second  bent  of  the  structure 
hereinbefore  described  by  the  side  of  the 
farthest  north  of  the  three  upright  timbers 
which  had  been  placed  upon  said  bent  and 
temporarily  fastened  and  braced  as  hereinbe- 
fore described,  and  were  engaged  In  assisting 
to  put  Into  position  the  permanent  brace  tim- 
ber; said  brace  at  the  time  was  suspended 
from  the  boom  of  the  derrick  and  was  being 
swung  Into  position  by  means  of  a  derrick; 
and  fellow  workmen  of  plaintiff  and  said 


Bruce,  upon  the  ground,  were  guiding  same 
by  means  of  ropes  attached  to  the  end  of  said 
brace,  one  squad  of  workmen  having  hold  of 
the  rope  attached  to  the  end  neareet  the  up- 
right timber.  Defendant  shows  that  in  swing- 
ing brace  timber  into  position  desired  the 
derrick  block  caught  upon  the  top  of  said 
central  timber ;  that  It  thereupon  became  and 
was  the  duty  of  plaintiff  to  direct  the  squad 
of  workmen  having  bold  of  the  rope  attach- 
ed to  the  end  of  said  timber  brace  nearest 
central  upright  timber  to  pull  hard  on  same, 
which  would  have  disengaged  said  derrick 
block  from  the  top  of  said  upright  timber; 
but  that,  instead,  plaintiff,  knowing  that  said 
upright  timber  was  merely  temporarily  fas- 
tened and  braced,  said  to  Bruce,  'Let's  give 
It  another  pull,'  and  he  and  said  Bruce  with 
their  hands  caught  hold  of  said  brace  timber 
nearest  them,  and  with  all  their  might  care- 
lessly and  negligently  pulled  upon  the  same, 
pulling  said  timber  towards  themselves ;  that 
said  derrick  block  being  caught  upon  the  top 
of  said  upright  timber,  as  aforesaid,  plaintiff 
and  said  Bruce  thus  pulling  upon  said  brace 
timber,  pulled  the  top  of  said  central  upright 
timber  over  towards  them  ;  and  being  tempo- 
rarily braced  and  fastened,  as  aforedescrib- 
ed,  said  upright  timber  toppled  over';  but  at 
the  start  fell  very  slowly,  and  plaintiff,  had 
he  exercised  the  case  (care)  of  an  ordinary 
prudent  person  under  slmUar  circumstances, 
could  have  gotten  out  of  the  way  of  said 
falling  timber;  but  that,  instead,  plaintiff 
carelessly  and  negligently,  and  without  the 
exercise  of  proper  care,  turned  bis  eyes  away 
from  said  falling  timber,  and  without  watch- 
ing the  direction  In  which  the  same  was  fall- 
ing, suffered  his  left  leg  and  foot  to  extend 
in  the  very  way  of  said  falling  timber;  by 
reason  of  which  said  timber  fell  upon  said 
leg  and  foot,  causing  the  injuries  set  out  in 
plalntUTs  petition,  and  of  which  he  com- 
plains," etc. 

Appellant  excepted  -  to  this  action  of  the 
court,  and  assigns  error  thereon.  The  au- 
thorities are  in  hopeless  conflict  as  to  wheth- 
er or  not  a  statement  in  an  abandoned  plead- 
ing, not  signed  or  sworn  to  by  the  party  him- 
self, is  admissible  In  evidence.  Those  Juris- 
dictions holding  that  statements  of  fact  in 
abandoned  pleadings,  signed  by  the  attorney 
only,  are  admissible  in  evidence,  place  it  up- 
on the  ground  that  an  attorney  is  the  agent 
of  his  client  in  matters  pertaining  to  the  suit, 
that  his  statements  In  the  pleadlijgs  are  the 
statements  of  his  client,  and  that  admissions 
against  interest  of  material  facts,  however  or 
whenever  made,  though  not  conclusive,  are 
always  admissible  in  evidence.  Some  author- 
ities limit '  such  admission  to  direct  state- 
ments of  material  facts  which  it  must  be  pre- 
sumed the  attorney  obtained  from  his  client. 
1  Gr.  Ev.  I  171,  note  a. 

Other  courts  have  announced  what  seems 
to  us  to  be  a  sound  statement,  that  plead- 
ings in  no  case,  whether  abandoned  or  not, 
are  evidence  at  alL    The  contention  in  this 
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r^ard  being  that  the  office  of  pleadings  la  to 
arrive  at  the  lasne  or  Issues  in  the  case; 
that  what  is  stated  In  the  petition  and  not 
denied  In  the  answer  Is  to  be  taken  as  In- 
controvertlbly  true;  that  matters  of  defense 
not  pleaded  are  conclusively  presumed,  for 
the  purpose  of  the  case,  not  to  exist.  In  oth- 
er words,  if  a  fact  material  to  plaintiff's  re- 
covery, or  to  the  defendant's  defense,  be  not 
alleged  there  Is  no  Issue  as  to  such  fact 
Neither  is  a  fact  In  Issue  if  it  be  alleged  by 
one  party,  and  not  denied  by  the  other ;  that 
evidence  Is  that  which  tends  to  prove  or  dis- 
prove an  issue  made  by  the  pleadings;  that 
the  pleadings  are  to  be  looked  to  not  by  the 
Jury  to  determine  what  are  the  facts,  but  by 
the  court  to  ascertahi  what  issues  of  fact 
are  to  be  determined  by  the  jury.  This  Is 
doubtless  what  Judge  Roberts  meant  in  Coats 
T.  EUiott,  23  Tex.  613  when  he  said:  "They 
(the  Jury)  liad  no  concern  with  the  plead- 
togs;  nor  were  they  the  proper  subject  of 
discussion  before  the  Jury."  In  Bauman  t. 
Chambers.  91  Tex.  Ill,  41  S.  W.  471,  Chief 
Justice  Gaines  said:  "We  do  not  understand 
that  it  is  ever  necessary,  or  even  proper,  to 
read  in  evidence  to  the  jury  the  pleadings 
upon  which  the  parties  go  to  trial.  It  is  the 
duty  of  the  court  to  construe  the  pleadings, 
and  to  submit  to  the  jury  the  Issues  of  fact 
made  by  them." 

This  view  of  the  office  of  pleadings  was  in 
Hassachnsetts  long  ago  crystallized  in  a  stat- 
ute, which  provides  that  the  pleadings  shall 
not  be  deemed  evidence  on  the  trial,  but  al- 
legations only,  whereby  the  party  is  bound. 
Phillips  V.  Smith,  110  Mass.  61.  Aijiong  the 
decisions  in  other  Jurisdictions  holding  that 
abandoned  pleadings  are  not  admissible  In 
evidence  are:  Mecham  v.  McKay,  37  Cal. 
165;  Stem  v.  Loewenthal,  77  Cal.  340,  19 
Pac.  579;  Wheeler  v.  West,  71  Cal.  126,  11 
Pac.  871 ;  Miles  v.  Woodward,  115  Cal.  308, 
46  Pac.  1076;  Smith  v.  Davidson  (C.  C.)  41 
Fed.  172;  GUmore  v.  Borders,  2  How.  (Miss.) 
824;  Cooley  v.  Stote,  55  Ala.  162;  Callan  v. 
McDaniel,  72  Ala.  96;  Dennle  v.  WlUlams, 
135  Mass.  28.  The  following  Texas  cases 
Enpport  the  proposition  that  an  abandoned 
pleading,  not  signed  or  sworn  to  by  the  par- 
ty himself,  is  not  admissible  in  evidence: 
Medlhi  et  al.  t.  Wilkins  et  al.,  1  Tex.  Civ. 
App.  465,  20  S.  W.  1027;  Electric  Co.  v. 
Berg,  10  Tex.  Civ.  App.  219,  30  S.  W.  464; 
RaUway  Co.  v.  Reed,  32  S.  W.  123;  Dunson 
V.  Nacogdoches  County,  15  Tex.  Civ.  App.  11, 
37  S.  W.  979 ;  Sweetzer  v.  Claflin  &  Co.,  74 
Tex.  670,  12  S.  W.  395. 

On  the  other  hand,  the  Court  of  Civil  Ap- 
peals for  the  Fourth  District  in  the  case  of 
Goodbar  Shoe  Co.  v.  Sims,  43  S.  W.  1066,  re- 
versing its  former  decision  in  Railway  Co. 
V.  Reed,  32  S.  W.  128,  in  Jordan  v.  Young, 
56  S.  W.  765,  and  in  Wright  v.  Mortgage 
Co.,  54  8.  W.  369,  and  the  Court  of  Clyll  Ap- 
peals for  the  Fifth  District,  reversing  its  for- 
mer decision  in  Railway  Co.  r.  Wellington, 
67  S.  W.  857,  held  such  abandoned  pleading 


to  be  admissible.  Each  of  these  courts  states 
that  It  reverses  Itself  upon  this  proposition 
on  the  authority  of  Barrett  v.  Featherstoue, 
decided  by  our  Supreme  Court.  89  Tex.  567, 
36  S.  W.  11,  36  S.  W.  245.  We  do  not  under- 
stand that  case  to  be  authority  for  the  prop- 
osition that  an  abandoned  answer,  not  sign- 
ed by  the  defendant,  nor  sworn  to  by  him,  is 
admissible  in  evidence.  The  answer  in  that 
case  was  drawn  by  the  defendant  himself, 
who  was  an  attorney,  and  was  signed  and 
sworn  to  by  him. 

In  the  recent  case  of  Railway  Co.  v.  De 
Walt,  96  Tex.  134,  136,  70  S.  W.  531,  97  Am. 
St.  Rep.  868,  Justice  Williams,  in  answer  to 
a  certified  question,  held  that  an  allegation 
of  fact  in  an  abandoned  pleading  was  admis- 
sible in  evidence,  but  he  puts  It  on  the  ground 
that  "the  certificate  only  shows  that  the  fact 
in  question  was  alleged  in  the  plea  offered  in 
evidence,  by  which  we  understand  that  such 
fact  was  admitted  and  not  otherwise  put  in 
issue."  Had  it  been  shown  that  the  abandon- 
ed plea  contained  a  general  or  special  denial 
of  the  fact  sought  to  be  proven  by  that  por- 
tion of  the  plea  offered  in  evidence,  we  think 
that,  under  our  statute  permitting  a  party  to 
plead  Inconsistent  defenses  a  very  different 
question  would  have  been  presented.  See 
Duncan  v.  Magette,  25  Tex.  249 ;  Sllllman  v. 
Gano,  90  Tex.  647,  39  S.  W.  559,  40  S.  W, 
391 ;  Printing  Co.  v.  Copeland,  64  Tex.  356 ; 
Young  V.  Kuhn.  71  Tex.  645,  9  S.  W.  861. 

In  this  case.  It  not  appearing  that  the  aban- 
doned plea  contained  a  general  denial,  upon 
the  authority  of  Railway  Co.  v.  De  Walt, 
supra,  we  hold  that  the  court  did  not  err  in 
admitting  in  evidence  that  portion  of  it  of- 
fered by  appellee. 

For  the  errors  indicated,  this  case  is  re- 
versed and  remanded. 

Reversed  and  remanded. 

On  Motion  for  Rehearing 

In  our  former  opinion  herein  we  reversed 
the  Judgment  of  the  trial  court,  for  the  rea- 
son that  we  did  not  think  that  the  duty  of 
the  employer  to  furnish  an  employ^  with  a 
safe  place  in  which  to  work  was  an  Issue  in 
this  case,  whether  the  appellee  was  an  ex- 
perienced or  an  inexperienced  "topman,"  and 
that  the  court  erred  in  submitting  this  Issue 
to  the  Jury.  Appellant's  propositions  as  to 
this  matter  are:  (1)  "The  rule  that  It  is 
the  duty  of  the  master  to  provide  a  rea- 
sonably safe  place  and  structure  for  his  serv- 
ants to  work  upon  does  not  compel  him  to 
keep  a  building  which  they  are  employed  In 
erecting  in  a  safe  condition  every  moment  of 
their  work,  so  far  as  its  safety  depends  on 
the  due  performance  of  that  work  by  them  or 
their  fellow  servants.  Or,  differently  stated, 
this  obligation  has  no  reference  to  the  safe- 
ty or  condition  of  the  thing  the  servant  Is  em- 
ployed to  repair  or  complete."  (2)  "The 
master  is  under  no  obllgaticm  to  warn  •  •  • 
where  the  servant  has  represented  himself  to 
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he  competent,  and  the  master  Is  ignorant  of 
bis  lne:[perience." 

As  Indicated  in  our  opinion  herein,  we 
think  these  are  sound  propositions  of  law, 
fcut  appellee  insists  they  are  not  presented  In 
this  case  under  any  proper  assignment  of  er- 
ror or  statement  of  the  facts.  A  re-examina- 
tlon  of  the  record  has  convinced  us  that  ap- 
pellee Is  correct  in  this  regard.  These  propo- 
sitions are  made  under  appellant's  eighth  as- 
signment of  error,  which  is  as  follows:  "The 
court  erred  in  refusing  to  give  to  the  jury 
special  charge  No.  1,  requested  by  the  defend- 
ant as  follows:  'In  this  case  you  are  In- 
structed to  find  a  verdict  for  the  defendant' " 
We  did  not  sustain  this  assignment,  and  it 
should  not  have  been  sustained,  unless  under 
the  undisputed  facts  the  appellant,  as  a  mat- 
ter of  law,  was  not  liable  for  the  injuries  re- 
ceived by  appellee.  The  evidence  was  con- 
flicting upon  every  material  fact  In  the  case. 
The  appellee's  right  of  recovery  did  not  de- 
pend solely  upon  the  proposition  that  the 
place  was  itself  an  unsafe  one  in  which  to 
work.  Such  being  the  case,  the  propositions 
above  set  out  are  not  pertinent  to  said  as- 
signment The  only  statement  under  said  as- 
signment is:  "See  statement  of  the  case,  su- 
pra." By  reference  to  the  preliminary  state- 
ment referred  to,  we  find  the  description 
of  the  machine  and  the  manner  in  which  ap- 
pellee was  injured  fully  set  out  but  such 
statement  shows  a  conflict  in  the  evidence, 
and  does  not  justify  a  i>eremptory  instruction 
for  appellant  Such  being  the  case,  we  were 
in  error  in  sustaining  said  propositions  under 
said  assignment 

Upon  a  careful  review  of  the  entire  rec- 
ord, we  are  of  the  opinion  that  the  JudRment 
of  the  trial  court  should  have  been  affirmed. 
We  therefore  grant  the' motion  of  appellee 
for  a  reheariP!;.  and  affirm  the  judgment  of 
the  court  belo.v. 

Motion  granted,  and  Judgment  affirmed. 

On  Appellant's  Motion  for  Rehearing. 

On  a  former  day  of  the  present  term  of 
this  court  we  reversed  and  remanded  this 
case  on  account  of  the  supposed  error  of  the 
trial  court  in  submitting  to  the  jury  the  is- 
sue as  to  the  duty  of  a  master  to  furnish  a 
servant  a  safe  place  in  which  to  work.  The 
charge  upon  which  our  decision  was  based  is 
as  follows:  "Now,  if  you  flnd  from  a  pre- 
ponderance of  the  evidence  that  plaintiff  at 
the  time  of  the  accident  was  inexperienced 
in  the  work  then  being  done,  and  did  not 
know  of  the  danger  thereof,  and  if  you  fur- 
ther flnd  that  W.  C.  Roettlger,  as  vice  prin- 
cipal of  the  defendant,  employed  the  plain- 
tltl  to  work  for  the  defendant  and  placed 
him  under  the  control  and  management  in 
doing  his  work,  of  John  Bruce,  and  gave  said 
Bruce  authority  as  foreman  to  direct  the  la- 
bors of  plaintiff  and  other  employes  engaged 
In  the  erection  of  said  structure ;  and  if  you 
further  flnd  that  Roettlger  and  Bruce,  or  ei- 


ther of  them,  knew  of  the  danger  of  working 
at  the  place  where  plaintiff  was  Injured,  and 
knew  that  plaintiff  was  inexperienced,  or 
while  working  upon  said  structure  immedi- 
ately before  said  accident  happened,  said 
Roettlger  and  Bruce,  or  either  of  them,  saw 
from  plaintiff's  acts  and  conduct  that  he  wks 
inexperienced,  and  failed  to  warn  him  of 
such  danger,  and  that  such  failure  to  warn 
plaintiff  of  such  danger  was  the  direct  and 
proximate  result  of  his  injuries,  If  any,  you 
will  flnd  for  plaintiff,  unless  you  find  for  de- 
fendant under  instructions  hereinafter  given 
you." 

Appellee  filed  a  motion  for  a  rehearing,  in 
which  he  contended  that  the  trial  conrt  did 
not  in  fact  submit  this  issue.  A  more  care- 
ful examination  of  said  charge  convinced  us 
that  we  had  misconstrued  the  same.  As  will 
be  seen,  said  charge  is  to  the  effect  that  if 
appellee  did  not  know  of  the  danger  "of  the 
work  being  done,"  and  that  appellant's  agents 
and  vice  principals  did  know  of  such  danger, 
etc.  Such  danger  as  to  "the  work  being 
done"  might  arise  from  the  negligence  of  ap- 
pellant in  attempting  to  have  the  same  done 
without  reference  to  the  danger  of  the  place 
in  which  the  same  was  being  done.  Appel- 
lee contends  that  the  negligence  of  Bruce, 
the  vice  principal  of  appellant  in  giving  the 
order  to  pull  on  the  ropes,  under  the  circum- 
stances under  which  said  order  was  given, 
was  the  proximate  cause  of  the  injury;  and 
if  this  be  true,  the  danger  of  the  place,  in 
the  sense  that  he  could  not  escape  from  the 
falling  timber  as  easily  as  he  might  hare 
done  had  he  been  on  the  ground,  was  but  a 
condition  and  not  the  cause  of  the  injury. 

Appellee's  motion  for  a  rehearing  having 
been  granted,  and  the  judgment  of  the  lower 
court  affirmed,  appellant  has  filed  a  motion 
for  a  rehearing  in  which  it  also  asserts  that 
the  trial  court  did  not  submit  to  the  jury 
the  issue  as  to  a  safe  place  in  which  to  work. 
The  language  of  appellant's  motion  in  this 
regard  is  as  follows :  "In  its  general  charge 
the  trial  court  did  not  instruct  the  jury  upon 
the  obligation  of  the  master  to  furnish  the 
servant  a  safe  place  in  which  to  work;  and 
in  its  general  charge  and  in  the  special  charg- 
es given  at  appellant's  request  Instructed  the 
jury  as  to  the  law  of  assumed  risk,  assumed 
risk  of  a  known  danger,  negligence  of  fellow 
servants,  the  duty  of  the  master  to  warn  and 
the  circumstances  under  which  he  was  re- 
lieved of  that  duty."  Such  being  the  case, 
we  see  no  reason  for  setting  aside  the  Judg- 
ment of  the  court  below. 

Appellant  insists  that  the  court  erred  in 
falling  to  peremptorily  instruct  the  Jury  to 
return  a  verdict  for  defendant,  and  cites  in 
its  able  brief  a  number  of  decisions  relating 
to  obvious  danger  and  assumed  risk.  If  ap- 
pellee had  been  Injured  In  obeying  an  order 
of  appellant  In  the  doing  of  which  he  must 
as  a  reasonable  man,  have  known  that  he 
was  exposing  himself  to  danger,  and  had  suf- 
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ferad  injury  by  tbe  happening  of  the  thing, 
the  danger  of  which  most  have  been  appar- 
ent to  hint,  he  could  not  recover  for  such  In- 
jury. It  often  happens  that  one  takes  chanc- 
es in  doing  a  thing  where  the  danger  Is  ob- 
vioQS,  and  yet  is  not  injured.  Now  can  it  be 
gaid  that  tiecauae  he  assnmed  the  risk  as  to 
the  dangers  whidi  were  obviona,  and  was  in- 
jured by  something,  the  danger  of  which 
was  not  obvions,  but  which  occurred  on  ac- 
count of  the  Intervening  negligence  of  the 
master,  that  he  cannot  recover  for  such  in- 
jury? The  answer  Is  obvious.  Take,  as  an 
illustration,  the  case  of  Hightower  v.  Gray, 
36  Tex.  Civ.  App.  674,  83  S.  W.  254,  cited  by 
appellant,  and  which  may  well  take  rank  as 
a  leading  case  on  this  subject  Here  the 
plaintiff  was  digging  a  cellar  under  a  bouse 
bf  tunneling  under  rock,  and  then  striking  It 
and  causing  it  to  fall.  A  rock  under  which 
be  bad  tunneled  fell  upon  him  of  its  weight 
Held  he  could  not  recover.  He  had  been 
taking  chances  on  this  for  seven  or  eight 
days,  and  had  not  been  hurt,  and  yet  the 
danger  was  obvious  to  every  man  who  knows 
tbe  laws  of  gravitation.  But  suppose  he  had 
tunneled  under  a  rock  which  had  not  fallen, 
and  which  would  not  have  fallen  of  Its 
weight,  and  his  employer,  unknown  to  him, 
had  placed  a  heavy  body  on  the  earth  above, 
by  reason  of  which  the  rock  had  been  caused 
to  fall  and  Injure  tbe  employe,  could  it  be 
contended  that  because  be  took  the  chances 
of  the  rock  falling  of  its  own  weight  that  he 
also  assumed  the  risk  of  the  employer's  negli- 
gence, whereby  tbe  rock  was  caused  to  fall? 
Certainly  not 

It  will  be  seen  from  the  excerpt  from  ap- 
pellant's motion  as  above  set  out  that  the  is- 
sues arising  upon  tbe  facts  of  this  case  were 
submitted  to  the  Jury,  and  the  evidence  be- 
ing conflicting,  and  sufficient  to  support  the 
verdict  of  the  Jury,  we  do  not  feel  called 
upon  to  disturb  tbe  Judgment  of  tbe  court  be- 
low. We  therefore  overrule  appellant's  mo- 
tion for  rehearing. 

Motion  overruled. 


FARMERS*  COTTON  OIL  CO.  v.  BARNES.t 

(Court  of  Civil   Appeals  of  Texas.     Jan.   28, 

19U.    Rehearing  Denied  Feb.  11,  1911.) 

1    TbUL   (I  263*)— IWSTBTJCTIONS— COWSTBUO- 

noiT  OF  Chaboe  as  a  WaoLK. 

A  charge  in  an  action  for  injuries  to  a 
Hrvant,  which  presents  affirmatively  the  serv- 
ant's theory  of  the  case,  is  not  erroneous  for 
ignoring  the  defensive  issues  of  assumed  risk 
tod  contributory  negligence,  fairly  submitted  in 
tnodier  charge. 

(EU.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-623;   Dec.  Dig.  i  25.3.*] 
2.  Mabteb  akd   Sebvant  (|  291*)— Injubies 

10  Servant — Instbuctions. 
A  cbaree   in   an  action  for  injuries  to  a 
•errant,  which  presents  affirmatively  tbe   serv- 
ant'i  theory  of  the  case,  should  not,  in  addition 


to  the  facts  therein  enumerated,  require  that  to 
find  for  plaintiff,  the  Jury  must  find  that  be 
was  not  guilty  of  contributory  negligence  and 
bad  not  assumed  tbe  risk,  and  thereby  impose 
on  him  the  burden  of  proving  the  absence  of 
contributory  negligence  and  the  absence  of  as- 
sumption of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  St  1143,  U44:  Dec  Dig.  f 
291.*] 

8.  Tbial   (I    260*)  — Instbuctioks— IHSTBUO- 

TION    COVEBED   BT  CHABQE  GIVEN. 

It  is  not  error  to  refuse  a  requested  charge 
sufficiently  covered  by  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  651 ;    Dec.  Dig.  {  260.*] 

4.  Masteb  and  Servant  (|  295*)— Injubies 
10  Sebvant — Evidence — instbuctions. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant caught  by  a  set  screw  in  a  revolving  shaft, 
there  was  evidence  that  the  screw  could  not 
have  been  seen  at  night  while  the  servant  was 
at  work,  and  that  be  did  not  know  of  its  ex- 
istence, a  charge  that,  on  entering  and  continu- 
ing in  the  service,  the  servant  assumed  the  risk 
of  any  injury  ordinarily  incident  to  the  work, 
and,  if  the  injury  resulted  from  such  an  acci- 
dent, there  could  be  no  recovery,  and  that,  if 
the  servant  knew  that  the  set  screw  protruded 
and  was  dangerous,  or  if  that  was  obvious,  be 
assumed  the  risk,  and  could  not  recover,  prop- 
erly submitted  the  defense  of  assumption  of 
risk,  though  it  did  not  conclude,  "though  tbe 
jury  should  l)elieve  defendant  to  have  lieen 
guilty  of  negligence." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f|  1168-1179;  Dec.  Dig.  S 
295.*] 

5.  Masteb  and  Sebvant  (I  291*)— Injubies 
TO  Sebvant  —  Assumption  of  Risk— Evi- 
dence—Instructions. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant caught  by  an  unguarded  set  screw,  the  serv- 
ant testified  that  he  knew  that  there  were  many 
unguarded  set  screws  in  the  mill,  that  there 
must  be  a  set  screw  in  every  set  collar,  and 
that  if  the  screws  were  exposed,  he  would  have 
to  be  careful  or  get  caught,  but  that  he  had 
not  up  to  the  time  of  his  injury  known  that 
the  particular  set  screw  or  that  other  set  screws 
protruded,  and  several  witnesses  testified  that 
tbe  set  screw  which  caused  the  injury  could  not 
have  been  seen  at  night  while  the  mill  was  in 
operation,  and  that  the  servant  did  not  work  in 
the  room  except  at  night  an  instruction  that 
the  servant  could  rely  on  the  assumption  that 
the  appliances  were  safe,  that  he  was  not  re- 
quired to  use  ordinary  care  to  see  whether  they 
were  safe,  and  that  he  did  not  assume  tbe  risk 
of  the  master's  failure  to  do  ita  duty  unless  he 
knew  of  the  failure  and  attendant  risks,  or,  in 
the  ordinary  discbarge  of  his  duty,  must  have 
acquired  the  knowledge,  was  not  objecilonable 
as  charging  that  the  servant  was  not  required 
to  use  ordinary  care  to  see  whether  the  appli- 
ances were  reasonably  safe. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §1  1138,  1139;   Dec.  Dig.  f 

6.  Masteb  and  Sebvant  (§  217*)— Injubies 
TO  Sebvant— Assumption  of  Risk. 

A  servant,  though  he  owes  no  duty  of  in- 
spection, cannot  shut  his  eyes  to  dangers  ob- 
vious to  tbe  ordinary  man,  and  he  assumes  the 
risks  of  a  danger  of  which  he  has  actual  knowl- 
edge and  of  such  hazard!  as  he  would  tiave 
learned  by  the  ordinary  circumspection  of  a 
prudent  man. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,   Cent   Dig.   §§  584-592;    Dec.  Dig.  ( 
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7.  Master  akd  Sebvart  (|  288*)— Irjt»ixs 
TO  Servant— Assumption  of  Risk— Ques- 
tion FOB  JUBT. 

Whether  a  servant  injured  by  being  caught 
by  an  unguarded  set  screw  in  a  revolving  shaft 
knew  of  the  screw,  or  whether  in  the  course  of 
his  work  he  must  nave  known  thereof  or  of  the 
danger  incident  thereto,  held,  under  the  evi- 
dence, for  the  jury, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  1068-1088;  Dec,  Dig.  | 
28&*] 

8.  Mabteb  and  Sebvant  (S  235*)— Injubt  to 
Sebvant — Contributobt  Nequqencb. 

A  servant  employed  as  oiler  in  a  mill  who 
knows  that  there  are  many  unguarded  set 
screws  and  that  there  must  be  a  set  screw  in 
every  set  collar,  but  who  does  not  know  that 
the  screws  are  exposed,  need  not  inspect  the 
appliances,  and  his  failure  to  make  an  examina- 
tion and  discover  that  a  set  screw  which  caught 
him  and  injured  him  was  exposed  did  not  de- 
feat a  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i|  710-722;  Dec.  Dig.  i 
235.*] 

9.  Trial  (|  260*)— Instbuotionb  —  Instbuo- 
tions  Cotebed  bt  the  Chaboe  Given. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant caught  by  an  unguarded  set  screw,  the 
court  charged  that  the  servant  assumed  the  risk 
and  could  not  recover  if  he  knew  that  the  set 
screw  i)rotmded  beyond  the  surface  of  the  col- 
lar, or  if,  in  the  exercise  of  his  duties,  he  must 
have  necessarily  known  it,  or  if  the  same  was 
obvious,  the  r^usal  to  charge  that  if  a  person 
of  ordinary  prudence  in  the  discharge  of  his 
duties,  and  of  the  knowledge  possessed  by  the 
servanr,  would  have  examined  the  set  screws 
to  see  if  they  were  exposed,  and  if  the  servant 
failed  to  make  such  an  examination,  and,  if  he 
had  made  such  examination,  he  would  have 
known  the  facts,  the  verdict  must  be  for  de- 
fendant, was  proper;  the  requested  charge  be- 
ing sufficiently  covered  by  the  one  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  657;   Dec.  Dig.  |  260.*] 

10.  Masteb  ard  Sebtant  (|  291*)— Injubieb 
TO  Sebvant— Evidence— INSTBUCTIONS. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant caught  by  an  unguarded  set  screw,  there 
was  no  evidence  that  the  protruding  screws  of 
which  the  servant  had  knowledge  were  in  places 
where  the  servant  could  come  in  contact  with 
them,  except  when  revolving  so  slowly  that  they 
were  not  dangerous,  the  refusal  to  charge  that 
if  there  were  in  the  master's  mill  a  number  of 
shafts  to  which  were  attached  protruding  set 
screws,  and  the  servant  knew  that  a  portion  of 
the  screws  were  exposed,  and  if,  with  such 
knowledge,  a  person  of  ordinary  prudence  in 
the  discharge  of  his  duties  would  have  examin- 
ed the  screws  to  see  whether  they  were  exposed, 
and  if  the  servant  failed  to  make  such  an  ex- 
amination, the  verdict  should  be  for  the  master, 
was  proper  because  not  justified  by  the  evi- 
dence. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  291.*] 

11.  APPfAL  AND   EBBOB    ((    1051*)— HABULESS 

Ebbob  —  EBBONEOue    Admission    or    Evi- 
dence. 

Any  error  in  admitting  testimon:^  to  prove 
a  fact  shown  by  other  testimony  received  with- 
out  objection  is  not  ground  for  reversal. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4161;  Dec.  Dig.  |  1051.*] 

Appeal  from  District  Court  Johnson  Coun- 
ty;   O.  L.  Lockett,  Judge. 
Action  by  E.  A.  Barnes  against  the  Farm- 


ers' Cotton  Oil  Company.    From  a  judgment 
for  plaintiff,   defendant  appeals.     Affirmed. 

S.  0.  Padelford  and  Ramsey  &  Odell,  for 
appellant    Walker  A  Baker,  for  appellee. 

TALBOT,  J.  This  action  was  brought  by 
the  appellee,  Barnes,  against  the  appellant 
to  recover  damages  for  personal  injuries  sus- 
tained by  him  while  employed  as  oiler  in 
the  appellant's  cotton  oil  mill  at  Cleburne, 
Tex.  The  petition  alleges  that  the  appellant 
was  negligent  in  permitting  a  set  screw  to 
protrude  from  a  rapidly  revolving  shaft  and 
in  directing  him  to  put  a  belt  on  a  pniley  at- 
tached to  said  shaft  without  warning  him 
of  the  exposed  condition  of  said  set  screw 
and  of  the  danger  thereof,  as  a  result  of 
which  appellee's  clothing  caught  on  the  screw 
and  his  body  revolved  aroimd  the  shaft  In- 
juring him  in  various  ways,  and  requiring 
the  amputation  of  his  right  foot  above  the 
ankle.  The  defendant  answered  by  general 
demurrer,  general  denial,  assumed  risk,  and 
contributory  negligence.  The  case  was  tried 
by  the  court  and  a  jury,  and  resulted  In  a 
verdict  and  judgment  In  favor  of  the  plain- 
tiff for  $5,750,  and  the  defendant  appealed. 

Appellant's  first  assignment  of  error  is  that 
the  court  erred  in  the  sixth  paragraph  of 
its  charge  to  the  jnry,  for  the  reason  that 
same  ignores  the  defensive  issues  of  assum- 
ed risk  and  contributory  negligence,  and  In- 
structs tlie  jury  that  If  they  find  the  de- 
fendant was  negligent  in  the  respects  there- 
in charged,  to  find  for  the  plaintiff,  without 
regard  to  the  question  as  to  whether  plain- 
tiff had  assumed  the  risk  of  injnry  by  reason 
of  his  knowledge  of  such  alleged  defective 
condition  or  otherwise,  or  was  guilty  of  con- 
tributory negligence  under  the  circumstanc- 
es. The  charge  was  not  defective  for  the 
reasons  claimed.  The  court  in  this  para- 
graph of  his  ctiarge  was  submitting  plain- 
tiff's theory  of  the  case  and  therein  grouping 
the  facts,  the  existence  of  which  anthorlzed 
a  verdict  for  the  plaintiff.  The  submission 
of  the  defensive  issues  of  assumed  risk  and 
contributory  negligence  was  properly  reserv- 
ed for  subsequent  paragraphs  of  the  charge, 
in  which,  and  in  special  charges  asked,  these 
issues  were  fully  and  fairly  submitted  for 
the  decision  of  the  jury.  This  method  of 
submitting  the  issues  Is  not  subject  to  the 
criticism  that  It  renders  the  charge  as  a 
whole  confusing,  misleading,  or  contradic- 
tory. The  charge  complained  of  presented 
affirmatively  the  plaintiff's  theory  of  the 
case,  and  should  not  have  required,  In  addi- 
tion to  the  facts  therein  enumerated,  in  or- 
der to  return  a  verdict  for  the  plalntier,  that 
he  was  not  guilty  of  contributory  negligence, 
and  had  not  assumed  the  risk  of  Injury,  by 
continuing  in  the  employment  of  the  appel- 
lant Railway  Co.  v.  Steele,  50  Tex.  Civ. 
App.  634,  110  S.  W.  171.    This  court  has  held 
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tbat  a  charge  wbich  required  the  Jury  in  a 
personal  injury  suit  to  find,  in  addition  to 
facts  alleged  and  relied  on  by  the  plaintiff 
for  a  recoveiy,  that  the  plaintiff  was  himself 
In  the  exercise  of  ordinary  care  at  the  time 
injured,  Impoaed  the  burden  of  proving  the 
absence  of  contributory  negligence,  and  was 
error.  Pares  v.  Hallway  Co.,  57  S.  W.  301. 
The  cases  referred  to  by  ai>pellant  In  sup- 
port of  this  assignment  are  not  applicable, 
or  do  not,  in  our  opinion,  sustain  its  con- 
tention. 

What  has  been  said  also  dlsxwses  of  ap- 
pellant's second  assignment  of  error. 

The  third,  fourth,  and  fifth  assignments  of 
error  complain,  respectively,  of  the  court's 
refusal  to  give  certain  special  charges  re- 
quested upon  the  subject  of  assumed  risk. 
Tbere  was  no  error  in  refusing  these  charges 
for  the  reason  that  each  of  them  was  suffi- 
ciently covered  by  the  court's  main  charge 
and  special  charges  given  at  the  Instance  of 
appellant  In  the  fourth  special  charge,  re- 
quested by  the  appellant,  the  Jury  were  in- 
stmcted  as  follows:  "You  are  Instructed 
tbat  on  entering  the  service  of  the  defend- 
ant and  In  continuing  In  Its  service  and  in 
the  dlscliarge  of  the  duties  he  was  employed 
to  perform,  the  plaintiff  assumed  the  risk 
of  any  accident  or  injury  ordinarily  incident 
to  the  character  of  work  which  he  was  em- 
ployed to  perform,  and  if  you  believe  that 
the  platntlfTs  Injuries  resulted  fropi  an  ac- 
cident sucb  as  was  ordinarily  incident  to  the 
character  of  work  plaintiff  was  employed  to 
perform,  then,  in  such  an  event,  you  will 
find  for  the  defendant"  And  in  the  ninth 
paragraph  of  the  general  charge  they  were 
told:  That  although  they  might  find  from 
the  evidence  that  the  set  screw  did  protrude 
beyond  the  surface  of  the  collars,  and  was 
io  a  dangerous  condition,  yet  if  they  further 
fonnd  from  the  evidence  tbat  the  plaintiff 
knew  this,  or  in  the  course  of  his  duties 
mnst  necessarily  have  known  it,  or  if  the 
set  screw  was  obvious — that  is,  its  condition 
was  apparent  to  the  observation  of  an  ordi- 
narily prudent  person  situated  as  plaintiff 
was— then  he  assumed  the  risk,  and  they 
should  find  for  the  defendant  These  charg- 
es were  sufficient  to  fully  guard  the  rights 
cf  appellant  under  the  facts  of  this  case  in 
respect  to  the  defenses  to  which  tbey  relat- 
ed, and  it  was  not  essential  that  they  should 
have  condnded  with  the  language,  "even 
though  yon  should  believe  defendant  to  have 
been  guilty  of  negligence  in  any  one  or  all 
of  the  respects  alleged  by  plaintiff  in  his  pe- 
tition." The  court  charged  the  Jury  in  the 
eighth  paragraph  of  the  general  charge  as 
follows:  "While  the  plaintiff  was  in  the  em- 
ploy of  the  defendant,  he  had  the  right  to 
rely  apon  the  assiuiptlon  that  the  machin- 
ery, tools,  and  appliances  with  which  he  was 
called  upon  to  work  were  reasonably  safe, 
and  that  the  business  was  conducted  in  a 
reasonably  safe  manner.    He  was  not  requir- 


ed to  use  ordinary  care  to  see  whether  this 
had  been  done  or  not  He  did  not  assume 
the  risk  arising  from  the  failure  of  the  de- 
fendant to  do  Its  duty  unless  he  knew  of 
the  fallore  and  the  attendant  risks,  or  in 
the  ordinary  discharge  of  his  own  duty  must 
necessarily  have  acquired  the  knowledge." 
This  charge  is  objected  to  on  the  ground 
that  It  instructs  the  Jury  that  the  plaintiff 
was  not  required  to  use  ordinary  care  to  see 
whether  the  machinery,  tools,  and  appliances 
with  wbich  he  was  called  upon  to  work  were 
reasonably  safe ;  the  contention  being,  in  ef- 
fect, that  it  was  shown,  without  dispute,  tbat 
the  plaintiff  knew  at  the  time  of  his  Injury 
that  there  were  a  number  of  protruding  set 
screws  upon  revolving  shafts  In  the  mill  at 
which  he  was  at  work,  which  he  had  ob- 
served in  the  discharge  of  his  work,  and  tbis 
was  sufficient  to  put  him  on  notice  tbat  oth- 
ers might  be  unguarded  also  and  to  require 
the  use  of  ordinary  care  to  ascertain  the 
condition  of  the  screw,  which  caused  his  In- 
juries. Therefore  it  was  error  for  the  court, 
under  such  circumstances,  to  instruct  the  Ju- 
ry that  the  plaintiff  was  not  required  to  see 
that  said  screw  protruded.  We  think  thi^ 
contention  should  not  be  sustained.  While 
the  plaintiff  testified  that  during  the  time 
he  worked  for  the  defendant  he  knew  there 
were  a  large  number  of  unguarded  set  screws 
In  the  mill,  and  knew  from  experience  that 
there  was  bound  to  be  a  set  screw  In  every 
set  collar,  and  that,  if  the  screws  were  ex- 
posed, he  would  have  to  be  very  careful  or 
get  caught  and,  notwithstanding,  witnesses 
for  the  defendant  testified  that  so  far  as 
they  knew  all  the  set  screws  in  the  mill  were 
exposed,  and  that  the  screw  In  question  could 
be  seen  at  night  when  the  shaft  was  making 
the  revolutions  per  minute  It  usually  made 
when  In  operation,  yet  the  plaintiff  further 
testified  tliat  he  had  not  up  to  the  time  of 
his  injury  noticed,  and  did  not  know,  that 
the  particular  set  screw  causing  his  injuries, 
or  the  other  screws,  protruded.  Several  of 
the  witnesses  who  worked  in  defendant's  mill 
and  who  had  liad  from  three  to  four  or  more 
years'  experience  in  observing  and  operating 
the  machinery  therein  testified,  in  effect,  that 
the  screw  which  caught  plaintiff's  clothing 
and  caused  his  Injury  could  not  have  been 
seen  at  night  while  the  mill  was  in  opera- 
tion, and  tbat  plaintiff  did  not  work  in  the 
room  In  which  said  screw  was  situated,  ex- 
cept at  night  C.  M.  Horn,  who  had  worked 
three  seasons  for  the  defendant  and  assisted 
in  putting  in  the  shaft  to  which  the  screw 
In  question  was  attached,  said:  "As  to  wheth- 
er the  set  screw  In  question  could  or  could 
not  be  seen  at  night  with  machinery  in  op- 
eration, I'll  answer  this  way:  If  a  man  was 
looking  for  that,  if  that  was  bis  business 
to  be  looking  for  it,  he  might  accidentally 
discover  something  sticking  up.  I  ciuldn't 
be  positive  about  It  either  way."  J.  A.  War- 
wick testified:    "I  have  worked  up  there  both 
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day  and  night  When  the  mill  was  In  opera- 
tion at  night,  the  set  screw,  could  not  be  seen, 
unless  you  were  looking  for  It.  The  light 
was  scarce,  and  the  machine  would  have  to 
be  stopped.  The  way  it  was  running  it 
couldn't  have  been  seen  at  all.  It  was  running 
very  rapidly.  You  could  only  see  a  little 
glimmer  where  the  set  screw  was  located — 
you  couldn't  tell  what  it  was."  John  Light- 
foot  testified:  "When  the  mill  was  in  op- 
eration that  way  at  night,  if  a  man  didn't 
know  that  that  set  screw  was  there,  he 
wouldn't  see  it  at  all."  G.  G.  Palmer,  who 
had  previously  held  the  same  position  that 
appellee  held  at  the  time  he  was  injured, 
stated  that  this  set  screw  could  not  be  seen 
at  night  while  the  mill  was  in  operation. 

We  are  aware  that  the  law  is  well  settled 
that,  notwithstanding  the  servant  owes  no 
duty  of  Inspection,  yet  he  cannot  shnt  his 
eyes  to  dangers  that  are  obvious  to  ordinary 
man,  and  "assumes  the  risks  of  a  danger  of 
which  he  has  actual  knowledge  and  of  such 
hazards  as  he  would  have  learned  by  the  ex- 
ercise of  that  ordinary  circumspection  which 
a  prudent  man  would  have  used  in  the  par- 
ticular employment"  This  rule  of  law  has 
not  in  our  opinion  been  violated  by  the 
charge  under  consideration.  The  court  was 
not  authorized  to  say  under  the  evidence  as 
a  matter  of  law  that  the  appellee  actually 
knew  that  the  set  screw  causing  his  Injuries 
protruded  or  that  such  condition  of  the  screw 
was  obvious  or  that  appellee  in  the  discharge 
of  the  duties  required  of  him  must  have 
known  by  the  exercise  of  that  circumspec- 
tion which  an  ordinarily  prudent  man  would 
have  used  In  the  particular  work  in  which  he 
was  engaged  of  the  hazard  to  which  he  was 
exposed  by  the  negligence  of  appellant  in  per- 
mitting the  set  screw  to  protrude  as  the  evi- 
dence shows  it  did.  Whether  the  projection 
of  the  set  screw  was  actually  known  to  ap- 
pellee before  or  at  the  time  he  was  injured 
by  it,  or  whether  it  was  obvious,  or  wheth- 
er in  the  performance  of  the  work  he  was  di- 
rected to  do  appellee  must  necessarily  have 
known  of  such  projection  and  the  danger  in- 
cident thereto;  were  all  questions  of  fact  for 
the  Jury,  and  should  have  been  and  were  by 
appropriate  instructions  submitted  to  the 
Jury.  No  duty  of  inspection  rested  upon  ap- 
pellee, and,  in  the  absence  of  knowledge  to 
the  contrary,  he  could  rely  upon  the  assump- 
tion that  the  appellant  had  exercised  ordi- 
nary care  to  furnish  him  reasonably  safe 
machinery  with  which  to  work. 

The  seventh,  eighth,  and  ninth  assignments 
of  error  are  grouped,  and  complain  of  the 
court's  refusal  to  give  certain  special  charg- 
es requested  by  the  appellant  Each  of  these 
charges  is  to  the  effect  that  if  there  were 
in  defendant's  mill  a  number  of  revolving 
shafts  to  which  were  attached  exposed  or 
protn'ding  set  screws,  and  plaintiff  knew 
that  a  portion  of  said  screws  were  exposed, 
and  that  with  such  knowledge  a  person  of 
ordinary  prudence  in  the  discharge  of  bis 


duties  would  have  examined  the  set  screws 
In  question  to  see  whether  the  same  were  ex- 
posed or  protruding,  and  that  the  plaintiff 
failed  to  make  such  an  examination  to  dis- 
cover whether  the  set  screw  In  controversy 
was  exposed,  and  that,  if  he  uad  made  such 
examination,  he  would  have  known  said  fact, 
then  to  find  a  verdict  in  favor  of  the  de- 
fendant. These  charges,  in  effect  imposed 
upon  the  appellee  the  duty  of  inspection,  and 
were  properly  refused.  If  this  was  not  the 
effect  of  the  charge.s,  then  they  were  proper- 
ly refused  because  the  law  applicable  to  that 
phase  of  the  case  to  which  they  relate  was 
correctly  given  in  charge  to  the  Jary  In  the 
ninth  paragraph  of  the  court's  general  charge, 
wherein  they  were  Instructed  that  the  appel- 
lee assumed  the  risk  and  could  not  recover 
if  he  knew  that  the  set  screw  protruded  be- 
yond the  surface  of  the  collar,  or  if,  in  the 
course  of  his  duties,  he  must  necessarily 
have  known  it,  or  If  the  same  was  obvious; 
that  is,  if  its  condition  was  apparent  to  the 
observation  of  an  ordinarily  prudent  person 
situated  as  plaintiff  was.  Again,  we  think 
neither  of  the  charges  in  question  was  cailed 
for  by  the  evidence,  and  that,  had  either 
been  given,  the  jury  would  have  been  misled 
thereby,  because  there  is  no  evidence  show- 
ing that  the  protruding  set  screws  of  which 
the  appellee  had  knowledge  were  in  places 
where  the  workmen  could  come  in  contact 
with  them,  except  when  they  were  revolving 
so  slow  that  they  were  not  dangerou& 

Nor  did  the  court  err  in  refusing  to  give 
the  special  charges  relating  to  the  question 
of  contributory  negligence,  and  made  the 
basis  of  appellant's  tenth  and  eleventh  as- 
signments of  error.  These  charges,  so  far 
as  applicable,  were  sufficiently  covered  by 
the  Instructions  contained  in  the  tenth  para- 
graph of  the  court's  charge,  and  special 
charges  given  at  the  request  of  appellant 

Appellant's  eighteenth  assignment  of  error 
is  to  the  effect  that  the  court  erred  in  admit- 
ting In  evidence  the  testimony  of  the  witness 
Warwick  that  he  had  been  caught  upon  the 
same  set  screw  upon  which  appellee's  cloth* 
Ing  was  caught  prior  to  the  accident  to  ap- 
pellee. Mr.  Thompson  in  his  work  on  Negli- 
gence, lays  down  the  rule  upon  this  subject 
and  which  is  quoted  in  appellant's  brief,  as 
follows:  "Evidence  of  similar  accidents  from 
the  same  cause,  though  of  slight  probatire 
value,  is  sometimes  admitted  as  tending  to 
prove  the  dangerous  character  of  the  ma- 
chine. The  better  rule  allows  such  evidence 
on  the  question  of  the  master's  knowledge 
of  the  condition  of  an  appliance,  and  for  that 
purpose  only.  •  •  •  Proof  of  similar  ac- 
cidents is  clearly  inadmissible  where  an  em- 
ployer does  not  controvert  the  dangerous 
character  of  the  appliance,  but  sets  up  as  a 
sole  defense  that  the  employ^  assumed  the 
risk  by  continuing  in  the  employment  with 
knowledge  of  the  danger."  It  is  doubtless 
true  that  in  the  sense  that  the  undis]iuted 
evidence  showed  that  the  exposed  and  pro- 
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Jecting  get  screw  canalng  the  appellee's  In- 
juries was  dangerous,  the  dangerous  charac- 
ter of  said  screw  was  not  controverted  by  the 
appeUant,  but,  applying  the  rule  literally,  it 
can  bardly  be  said  that  the  sole  defense  set 
up  by  the  appellant  was  that  appellee,  with 
knowledge  of  such  danger,  assumed  the  risk 
thereof  by  continuing  In  its  employment 
Bat  If  It  be  conceded  that  the  appellant  <Ud 
not  controvert  the  dangerous  character  of 
the  set  screw,  but  set  up  as  a  sole  defense 
that  appellee  assumed  the  risk  by  continuing 
In  Its  employment  with  knowledge  of  the 
danger  thereof,  still  the  admission  of  the  tes- 
timony complained  of  was  harmless,  for  the 
reason  that  other  wltaesses,  without  objec- 
tion, testified  to  the  same  or  similar  facts. 
Warwick  testified  that  he  was  caught  on  this 
screw  and  thrown  over  the  shaft,  but  was  not 
injured.  C.  L.  Blunt,  without  objection,  said: 
"I  got  caught  on  that  same  set  screw  once 
myself,  some  time  during  the  season  of  1008, 
about  the  middle  of  the  season  and  before 
Barnes  was  hurt  I  was  putting  In  the  belt 
that  ran  the  red,  and  my  shirt  sleeve  was 
caught  and  torn  off."  The  witness  LIghtfoot 
gave  testimony  of  a  similar  character,  with- 
out objection.  The  admission  of  Warwick's 
testimony,  under  the  circumstances,  fumish- 
es  no  ground  for  a  reversal  of  the  case. 

Assignments  of  error  not  discussed  have 
been  considered  with  the  conclusion  reached 
that  neither  of  them  disclose  reversible  er- 
ror and  they  are  therefore  overruled.  The 
evidence  was  sufficient  to  establish  the  ma- 
terial allegations  of  the  appellee's  petition; 
that  appellee  was  not  guilty  of  contributory 
negligence,  and  had  not  assumed'  the  risk 
of  the  danger  to  which  be  was  exposed  by 
appellant's  negligence. 

The  judgment  pf  the  court  below  is  af- 
firmed. 


STARK  v.  COE  et  nx.t 

(Court  of  Civil  Appeals  of  Texas.     Jan.  21, 
1911.    Rehearing  Denied  Feb.  11,  1911.) 

1.  NmsANCE  (I  5*)— Right  to  Maintain. 

A  railroad  company  subdividing  and  Bell- 
ing ita  land8,  but  reserving  to  itself  the  right 
to  erect  warehouses,  depots,  and  other  buildings 
on  its  right  of  way,  and  to  lease  the  same  to 
peisoDs  tor  the  warehouses  and  for  the  purpose 
o(  shipping  grain,  does  not  thereby  acquire  a 
right  to  erect  a  corn-shelling  plant  on  the  right 
of  way  and  operate  it  so  as  to  create  a  nui- 
sance, nor  does  the  reservation  give  a  lessee  of 
a  portion  of  the  right  of  way  a  right  to  erect 
such  plant  and  to  operate  the  same  so  as  to 
create  a  nuisance,  damaging  surrounding  prop- 
erty, and  jeopardizing  the  health  of  its  occu- 
pants of  homes  adjoining  the  right  of  way. 

[Ed.  Xote. — For  other  cases,  see   Nnisance, 
Cent  Dig.  I  6;   Dec  Dig.  I  5.*] 

2.  Nuisance    (g    33*)— Acts    Constitxjtiho— 
Evidence — SumciENCY. 

In  an  action  to  abate  a  nuisance  caused  by 
the  operation  of  a  com  elevator  and  sheller, 
evidence  held  to  justify  a  finding  that  the  plant 


and  its  operation  greatly  affected  the  use,  com- 
fort, and  enjoyment  of  adjoining^  property  and 
the  health  of  an  occupant,  authorizmg  its  abate- 
ment. 

[EU.   Note.— For   other  cases,   see  Nuisance, 
Cent.  Dig.  i  89;   Dec.  Dig.  {  83.*] 

8.  Nuisance   (|  23*)  — Pbitatb  NtnsANOB— 

RiOHT  OF  Person  Aoobievku. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art 
2989,  subd.  1,  avtboriziug  the  court  to  restrain 
an  act  prejudicial  to  the  applicant  therefor,  one 
aggrieved  by  a  nuisance  seriously  affecting  his 
health  and  life,  and  the  comfortable  enjoyment 
of  bis  home,  may  sue  in  equity  to  abate  the 
nuisance,  though  the  person  causing  the  nui- 
sance is  financially  responsible  for  the  dam- 
ages incurred  for  the  injury  caused  thereby  one 
for  which  tiiere  is  no  adequate  remedy  at  law. 

[Ed.    Note.— For  other  cases,    see    Nuisance, 
Cent  Dig.  i  57 ;    Dec.  Dig.  i  23.*] 

4.  Tbial   (I   105*)— Evidence— iNeTBUCTiONS. 

Where  evidence  is  admitted  without  objec- 
tion, it  is  not  error  to  refuse  a  charge  with- 
drawing the  same  from  the  jury. 

[Eid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  260-266;   Dec.  Dig.  g  105.*] 

5.  Nuisance   (g    25*)  — Pbivate   Nuisancb— 
Public  Convenience  ob  Inconvenience. 

Neither  the  convenience  or  inconvenience  of 
the  public  affects  one's  right  to  have  a  nuisance 
abated,    for   under   Const,   art    1,   g    17,   one's 

firoperty  may  not  be  destroyed  for  the  conven- 
ence  of  the  public,  unless  he  is  compensated 
therefor. 

[Ed.   Note.— For  other   cases,   see   Nuisance, 
Dec.  Dig.  g  25.*] 

6.  Nuisance  (g  34*)— ABAXEifENT— Actions. 

In  an  action  to  abate  a  nuisance  created 
by  the  operation  of  a  com  elevator  and  sheller, 
the  court  properly  submitted  to  the  jury  the 
issue  whether  the  plant  could  be  so  run  as  not 
to  materially  interfere  with  the  enjoyment  of 
plaintiff's  home,  for,  if  the  plant  might  be  so 
remedied  that  it  could  be  operated  without  be- 
ing a  nuisance  interfering  with  the  use  of  the 
home  of  plaintiff  or  the  health  of  the  occupants 
thereof,  it  should  not  be  abated. 

[Ed.    Note.— For  other  cases,   see  Nuisance, 
Cent.  Dig.  g  91;   Dec  Dig.  g  34.*] 

7.  Nuisance  (g  34*)— Abatement— Evidence 

— INSTBUOTIONS. 

Where,  in  an  action  to  abate  a  nnisance 
created  by  the_  operation  of  a  com  elevator  and 
sheller,  the  evidence  showed  that  the  plant  was 
of  modern  equipment,  and  could  not  be  improv- 
ed on,  and  that  there  was  no  way  to  prevent 
dust  escaping  and  entering  plaintifiTs  home  to 
his  injury,  a  charge  requiring  the  jury.  In  or- 
der to  abate  the  nuisance,  to  find  that  the  plant 
was  a  nuisance,  and  that  it  could  not  in  the 
future  be  so  operated  by  any  changes  as  to  pre- 
vent the  same  becoming  injurious  to  the  home 
or  health  of  plaintiff,  was  beneficial  to  defend- 
ant and  it  could  not  complain  thereof. 

[Ed.   Note.— For  other  cases,   see   Nuisance, 
Dec  Dig.  g  34.*] 

8.  Tbial  (8  295*)— Instbuctions— Constbuc- 

TION. 

The  charge  of  the  court  to  determine  its 
correctness  must  be  considered  as  a  whole. 

[Eid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  703;  Dec.  Dig.  g  295.*] 

9.  Tbial  (i  296*)— iNSXRUcTiONa— Bubden  of 
Pboof — Constbuction. 

Where,  in  an  action  to  abate  a  nuisance 
created  by  the  operation  of  a  com  elevator  and 
sheller  near  plaintiff's  residence,  the  court  cor- 
rectly charged  on  the  burden  of  proof,  a  charge 
that  if  the  plant  as  operated  was  not  a  nui- 
sance, the  verdict  should  be  for  defendant  etc., 


'For  other  cases  see  same  toplo  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 

t  Writ  of  error  denied  by  Supreme  Court. 
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was  not  objectionable  as  shifting  the  burden  of 
proof  on  defendant 

[EJd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i  710;   Dec.  Dig.  f  286.*] 

10.  NnisAWCB   (J   36*)  —  Abatement  —  JuDa- 

MENT. 

Where,  in  an  action  to  abate  a  nnlsanc* 
created  by  the  operation  of  a  com  elevator  and 
sheller,  the  jury  found  that  the  plant  could  not 
be  operated  so  as  not  to  become  a  nuisance,  the 
court  did  not  err  in  refusing  to  reform  the 
judgment  so  as  to  allow  defendant  to  operate 
the  plant 

[B!d.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  J  95;   Dec.  Dig.  S  36.*] 

11.  NuiSANOE  <J  25*)  — Action  to  Abate— 
Etidencb. 

In  an  action  to  abate  a  nuisance  created 
by  the  operation  of  a  corn  elevator  and  sheller, 
the  fact  of  its  public  convenience,  or  the  necea- 
sities  of  the  surrounding  country  is  not  a  de- 
fense and  evidence  that  the  plant  is  a  public 
benefit  to  the  people  in  the  community  is  prop- 
erly excluded. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  i  25.*] 

Appeal  from  District  Court,  CoUln  Coun- 
ty ;   J.  M.  Pearson,  Judge. 

Action  by  J.  C.  Coe  and  wife  against  J.  T. 
Starii  and  another.  From  a  judgment  for 
plaintiffs,  defendant  J.  T.  Stark  appeals.  Af- 
firmed. 

J.  R.  Gough  and  Oamett  &  Hughston,  for 
appellant  Cockrell,  Gray  &  Thomas  and  R. 
C.  Merrltt,  for  appellees. 

BOOKHOUT,  J.  AppeUees,  J.  O.  Coe  and 
Julia  Coe,  husband  and  wife,  filed  tlieir  orig- 
inal petition  in  the  district  court  of  Collin 
county  on  the  30tb  day  of  July,  1908.  They 
filed  an  amended  petition  December  26,  1908, 
and  alleged  substantially  that  they  owned 
lots  2,  3,  4,  and  5,  in  block  6,  in  the  town  of 
Allen,  Collin  county;  that  said  lots  front  on 
the  right  of  way  of  the  Houston  &  Texas 
Central  Railroad,  and  that  tbey  bought  said 
lots  from  said  railroad  company ;  that  they 
had  used  the  same  as  a  home  for  10  years; 
that  the  defendants  J.  T.  -Stark  and  said 
Houston  &  Texas  Central  Railroad  Company, 
under  an  agreement  between  them  of  which 
plaintiffs  were  not  advised,  in  July  and  Au- 
gust, 1908,  had  erected  immediately  east  from 
and  within  130  feet  a  com  elevator  and  corn 
sheller  for  the  purpose  of  storing  and  shell- 
ing com;  that  since  the  erection  thereof  de- 
fendants had  be^i  operating  same,  and  that 
In  doing  BO  the  com  Is  unloaded  from  wagons 
at  what  is  known  as  the  "dump,"  which  is 
at  the  south  end  of  the  plant,  and  is  carried 
thence  by  machinery  to  the  elevator  and 
mill,  where  it  is  shucked  and  shelled,  and 
the  cobs  and  shucks  are  carried  thence  by 
machinery  to  a  point  60  yards  north  of  said 
plant  and  burned;  that  in  so  unloading  the 
com  at  the  "dump"  and  in  carrying  it  to  the 
mill,  and  in  shucking  and  shelling  it,  and  in 
carrying  the  cobs  and  shucks  to  be  burnt, 
large  quantities  of  smoke,  dirt,  dnst,  ashes, 
and  husks  escape  and  permeate  the  air  sur- 


rounding said  plant,  and  cover  the  premises 
contiguous  thereto,  and  especially  the  borne 
and  premises  of  plaintiffs,  and  by  reason 
thereof  plaintiffs'  home  becomes  filled  with 
dirt,  dust,  smoke,  ashes,  and  husks,  and  that 
the  same  cover  the  bedding,  furniture,  and 
fioors  and  everything  in  tbeir  bome^  which 
greatly  and  materially  affects  the  use  and 
enjoyment  of  the  comforts  and  convenience 
of  their  home,  and  it  is  thereby  practically 
rendered  uninhabitable;  that  in  operating 
said  plant  great  sounds  and  noises  by  reason 
thereof  are  given  off,  and  become  at  times 
exceedingly  obnoxious  to  plaintiffs,  so  much 
so  that  they  cannot  enjoy  their  home;  that 
the  mill  and  elevator  is  of  great  beight,  con- 
structed of  iron,  and  reflects  the  sun's  rays 
and  heat,  and  the  use  and  comforts  of  the 
home  for  these  reasons  are  greatly  interfer- 
ed with;  that  said  plant  was  a  permanent 
nuisance,  and  that  by  reason  of  its  construc- 
tion and  operation  tii^r  home  had  been  in- 
jured and  damaged  in  the  sum  of  $1,500; 
that  by  reason  of  having  to  live  in  close 
proximity  to  said  plant  and  breathe  the  dirt, 
dust,  etc.,  that  escapes  from  it  and  that  are 
deposited  in  plaintiffs'  home,  the  plaintiff 
Julia  Coe  had  been  injured  and  damaged  in 
her  health,  which  had  become  permanently 
injured,  and  that  she  had  suffered  severe 
mental  and  physical  pain,  and  would  con- 
tinue to  do  BO  as  long  as  she  lived,  and  al- 
leged such  damages  in  the  sum  of  $2,500. 
Plaintiffs  prayed  Judgment  for  their  damages 
which  had  already  accrued,  and  tbat  the 
nuisance  be  abated,  and  that  defendants  be 
permanently  enjoined  from  operating  said 
plant,  and,  in  case  the  plant  was  not  so  abat- 
ed, for  their  damages  for  the  permanent  In- 
jury to  their  premises  in  the  sum  of  $1,500, 
and  for  such  injury  and  damage  done  to 
Julia  Coe's  health  In  the  sum  of  $2,500,  and 
for  general  and  equitable  relief. 

Defendant,  Stark,  answered  by  general  de- 
murrer and  general  denial,  and  that  the  de- 
fendant railway  company  formerly  owned  in 
fee  a  tract  of  about  140  acres  where  the 
town  of  Allen  is  now  located ;  that  prior  to 
laying  out  said  town  and  platting  it  into 
town  lots  it  by  deed  of  dedication  set  aside 
what  is  known  as  the  railroad  reservation, 
being  a  strip  of  land  250  feet  wide  extend- 
ing entirely  through  the  town  of  Allen;  that 
in  said  deed  of  dedication  it  reserved  the 
right,  among  other  things,  to  erect  on  said 
strip  of  land  warehouses,  depots,  or  any  oth- 
er buildings,  and  to  lease  the  same  to  per- 
sons for  the  erection  of  warehouses  and  for 
the  purpose  of  shipping  freight;  that  after- 
wards the  town  of  Allen  was  platted  with 
reference  to  said  raUroad  reservation,  and 
the  lots  were  sold  therein  with  refereace  to 
said  reservation;  that  said  deed  of  dedica- 
tion had  been  duly  filed  for  record  long  prior 
to  the  sale  of  any  of  said  town  lots,  and  es- 
pecially long  prior  to  the  sale  of  the  lots  to 
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Plaintiffs ;  that  Bald  t6wn  of  Allen  la  a  small 
Tillage  situated  in  the  midst  of  a  very  fer- 
tile and  large  agricultural  district,  which  Is 
very  densely  populated  with  farmers,  who 
depend  ezduslyely  upon  agriculture  for  a 
living;  that  the  town  of  Allen  is  the  only 
availaUe  and  practical  market  for  their 
produce;  that  it  Is  necessary  in  order  to  cre- 
ate a  market  for  said  produce,  and  to  render 
the  Tocatlon  of  agriculture  in  said  communi- 
ty profitable,  that  there  should  be  an  ade- 
quate market  for  the  sale  of  said  produce; 
that  without  an  efficient  corn  sheller  and 
elevator  the  price  of  com  at  Allen  would  be 
considerably  depreciated  on  account  of  facll-. 
ities  to  prepare  the  same  for  market,  store 
the  same,  and  handle  it;  that  it  is  neces- 
sary that  said  elevator  and  sheller  be  locat- 
ed on  or  near  said  railroad  reservation  in 
order  that  the  same  might  be  profitably  op- 
erated, and  enable  the  owners  thereof  to  pay 
the  full  market  price  for  the  produce;  that 
the  plaintiffs  purchased  said  property  with 
full  knowledge,  actual  and  constructive,  of 
the  purpose  for  which  said  railroad  reserva- 
tion was  intended  to  be  used,  and  with  full 
knowledge  that  the  necessities  of  the  com- 
munity surrounding  Allen  and  of  the  citi- 
zens of  Allea  would  demand  that  an  elevator 
and  com  sheller  should  be  erected  thereon; 
that  the  plaintiffs  purchased  said  lots  for  a 
much  less  price  than  they  would  have  been 
compelled  to  pay  had  said  Iota  been  situated 
in  a  more  desirable  locality,  free  from  the 
noises,  smoke,  and  dust  which  is  necessarily 
taicident,  to  some  extent,  in  the  operation  of 
any  industrial  enterprise;  that  the  bnildings 
and  machinery  were  erected  In  accordance 
with  the  latest,  most  modem,  and  approved 
appliances  for  the  purpose  of  com  shelling, 
having  due  regard  for  the  prevention  of  un- 
necessary noises  and  the  escape  of  shucks, 
dust,  etc.,  and  for  the  deetractlon  of  all 
shucks  and  dust  so  far  as  Is  practicable; 
that  its  construction  is  suob  that  it  gives  out 
little  or  no  noise,  and  that  the  shacks  are 
conveyed  by  long  air-tight  pipes  from  the 
shelter  to  the  furnace,  and  the  dust  and  trash, 
dirt,  and  other  substances  In  the  com,  ex- 
eept  the  cob  and  shucks,  are  carried  by 
means  of  air  suction  from  the  shelter  to  the 
furnace  by  means  of  air-tight  pipes;  that  it 
is  necessary  for  the  proper  shelling  and  clean- 
ing of  com  to  render  It  fit  for  market  and 
to  enable  this  defendant  to  pay  the  farmers 
the  highest  market  price  for  their  product; 
that  the  com  thus  be  shelled  and  cleaned, 
and  that  it  Is  proper  that  in  some  manner 
the  shncka  and  dust  should  be  consumed; 
that  the  method  employed  by  the  defendant 
for  the  purpose  of  consuming  the  refuse  from 
the  com  Is  the  most  practical  and  least  of- 
fenstre  that  can  be  constructed;  that  the 
nxAse  produced  by  defendant's  plant  is  no 
more  than  the  noise,  smoke,  and  dust  usually 
produced  in  that  vicinity  and  neighborhood 
by  the  operation  of  railroad  trains,  com- 
miUs,  com  shellers,  gins,  and  other  Industries 


which  have  been  for  many  years  operated 
in  that  vicinity,  and  that  he  runs  said  plant 
only  for  the  purpose  of  shelling  com  brought 
from  the  country,  which  is  but  a  few  weeks 
of  the  entire  year;  that  the  location  of  said 
plant  was  the  only  practical  one  that  could 
be  obtained  for  the  location  of  the  same. 
Defendant  denied  that  he  had  created  a  nui- 
sance In  any  respect  The  defendant  rail- 
way company  filed  its  answer,  which  is  sub- 
stantially like  the  defendant  Stark's  above. 
The  cause  was  tried  with  the  aid  of  a  Jury, 
and  resulted  in  a  verdict  as  follows:  "We, 
the  jury,  find  in  favor  of  plaintiffs  that  the 
operation  of  defendant's  com-sheller  plant 
and  appliances  therewith  be  abated,  and  we 
further  find  that  plaintiffs  recover  nothing 
against  the  defendant,  J.  T.  Stark,  for  dam- 
ages to  property  or  on  account  of  sickness  to 
Mrs.  JuUa  Coe.  We  further  find  that  the 
plaintiffs  recover  nothing  against  Houston  & 
Texas  Central  Railroad  Company."  Said  ver- 
dict was  received  and  approved  by  the  court, 
and  it  entered  its  order  abating  the  opera- 
tion of  the  corn-sheller  plant  and  its  appli- 
ances, and  permanently  enjoining  and  re- 
straining defendant.  Stark,  from  operating 
the  same. 

Appellant's  motion  for  new  trial  having 
been  overruled,  he  prosecutes  this  appeal. 

It  Is  Insisted  that  the  trial  court  erred  in 
sustaining  plaintiffs'  special  demurrer  ta  ap- 
pellant's pleading,  in  substance,  that  prior  to 
the  laying  otit  and  platting  the  town  of  Al- 
len defendant  railroad  company  owned  140 
acres  of  land,  which  included  said  town,  that 
said  railroad  company  by  its  deed  of  dedica- 
tion set  aside  what  is  known  as.  the  railroad 
reservation,  being  a  strip  of  land  250  feet 
wide  extending  through  said  town,  and  that 
in  said  deed  of  dedication  it  reserved  the 
right  to  erect  on  said  strip  of  land  ware- 
houses, depots,  or  any  other  buildings,  and 
to  lease  the  same  to  persons  for  the  erection 
of  warehouses  and  for  the  purpose  of  ship- 
ping freight,  and  that  appellant's  corn-shell- 
ing plant  was  erected  and  is  being  operated 
upon  said  strip.  There  was  no  error  in  this 
ruling.  The  fact  that  the  railroad  company 
reserved  the  right  to  erect  warehouses,  de- 
pots, and  other  buildings  on  its  right  of  way, 
and  to  lease  the  same  to  persons  for  the 
erection  of  warehouses,  and  for  the  purpose 
of  shipping  freight,  would  not  give  said  rail- 
road company  a  legal  right  to  arbitrarily 
erect  a  com-shelUng  plant  on  said  right  of 
way,  and  to  so  operate  and  maintain  said 
plant  as  to  become  a  nuisance,  Interfering 
with  the  comforts  and  use  of  plaintiff's  home 
adjoining  said  right  of  way.  Such  reserva- 
tion by  the  railroad  company  would  not  give 
a  third  party  who  leased  a  portion  of  said 
right  of  way  a  legal  right  to  erect  a  com- 
sheller  plant  and  elevator,  and  to  operate  and 
maintain  the  same  as  to  create  a  nuisance 
interfering  with  the  enjoyments  and  comforts 
of  a  home  adjoining  the  said  right  of  way. 
RaUway  Co.  v.  Mott,  98  Tex.  91,  81  &  W. 
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286,  70  L.  R.  A.  579;  Ralney  v.  RaUway  Co., 
99  Tex.  276.  89  S.  W.  768,  90  S.  W.  1096,  3 
L.  R.  A.  (N.  S.)  590,  122  Am.  St.  Rep.  622; 
Daniel  v.  RaUway  Co.,  96  Tex.  327,  72  S.  W. 
579;  RaUway  Co.  v.  Anderson,  36  Tex.  Civ. 
App.  121,  81  S.  W.  782;  Boyd  v.  Scbrelner, 
116  S.  W.  100 ;  Sherman  Light  Co.  v.  Belden, 
123  S.  W.  119,  27  Ia  R.  A.  (N.  S.)  237. 

Again,  It  Is  contended  that  where  a  per- 
son knowingly  erects  his  residence  and 
makes  his  home  apon  land  contlgnoua  to  and 
adjoining  a  strip  of  land  which  has  been 
dedicated  to  the  uses  and  purposes  set  out 
in  the  deed  of  dedication  be  Is  not  entitled 
to  a  decree  abating  the  same  as  a  nuisance ; 
that  It  appears  from  the  answer  that  plain- 
tiffs bought  their  lots  next  to  the  strip  of 
land  after  the  record  of  such  ^eed  dedicating 
snch  strip  of  land  for  uses  and  purposes  such 
as  defendant's  elevator  and  com-sheller 
plant;  and  that  for  this  reason  the  court 
erred  in  sustaining  said  exception  to  defend- 
ant's answer.  The  railroad  company  had 
the  right  to  erect  necessary  warehouses  and 
depots  in  handling  Its  freight,  and  it,  own- 
ing the  fee  in  the  land,  bad  the  right  to 
lease  It  to  be  used  in  any  manner  not  to  in- 
jure the  surrounding  property.  It  could  not 
by  leasing  the  same  confer  upon  the  lessee 
authority  to  maintain  a  nuisance  thereon, 
injuring  and  damaging  the  surrounding  prop- 
erty and  jeopardizing  the  health  of  the  occu- 
pants. It  is  not  contended  that  an  elevator 
and  com-sheller  plant  is  a  necessary  inci- 
dent or  appliance  to  the  operation  of  the 
railroad.  The  law  does  not  Intend  that  the 
railroad  company  can  take  away  the  vested 
rights  of  the  owners  of  property  aujoinlng 
its  right  of  way  and  render  their  property 
useless  as  a  home  by  merely  reserving  the 
right  to  lease  its  right  of  way  for  legitimate 
purposes.  In  passing  upon  a  similar  ques- 
tion, our  Supreme  Court  in  the  case  of  Rail- 
way Company  v.  Mott,  98  Tex.  91,  81  S.  W. 
286,  70  L.  R.  A.  579,  says:  "It  is  claimed 
by  the  appellant  that  since  the  conveyance 
of  the  right  of  way,  made  by  Wood,  to  the 
railroad  company,  conferred  upon  appellant 
the  right  to  establish  upon  the  land  so  con- 
veyed any  business  connected  with  said  raU- 
way  or  Incident  thereto,  and  the  stockpens 
being  a  busfness  connected  with,  and  incident 
to,  the  railroad,  the  raUroad  may  by  prop- 
er care  maintain  the  pens,  although  they 
be  a  nuisance  to  those  residing  nearby. 
*  *  *  At  that  time  the  stockpens  were 
situated  across  the  river.  Under  these  cir- 
cumstances those  who  sought  the  removal  of 
the  depot  into  the  town  could  not  have  in- 
tended by  using  the  words,  'business  connect- 
ed with  or  incident  to  the  railroad,"  to  mean 
that  the  stockpens  might  be  removed  upon 
this  right  of  way  upon  which  the  property 
of  the  donors  abutted.  Stockpens  used  for 
such  purposes  are  not  desirable  neighbors 
for  famUles.  Looking  at  all  the  circumstanc- 
es that  surround  the  transaction,  and  the 
larguage  used  In  the  conveyance,  we  think 


It  was  not  intended  to  autborize  tbe  raUroad 
company  to  establish  a  nuisance  in  the  aiidst 
of  the  residence  portion  of  that  town.  The 
fact  that  the  property  was  not  then  occupied 
does  not  mitigate  against  this  construction," 
etc.  In  the  Instant  case  the  manifest  purpose 
in  subdividing  and  selling  its  lands  by  tbe 
raUroad  to  citizens  was  that  tbe  lands  so 
sold  would  be  used  for  homes  by  the  purchas- 
ers, and  to  ];)ermlt  a  nuisance  such  aa  is 
shown  to  exist  in  this  case  would  defeat  this 
purpose  and  render  the  property  thus  sold 
useless  for  the  purpose  of  a  home. 

Error  is  assigned  to  the  court's  action  In 
refusing  appeUant's  requested  charge  No.  1, 
Instructing  a  verdict  for  defendant  Mrs.  J. 
C.  Coe,  plaintiff's  wife,  testified:  "I  have 
lived  at  my  present  residence  at  AUoi  about 
16  years.  We  bought  tbe  four  lots  upon 
which  our  residence  is  situated  and  Improv- 
ed them.  Our  residence  is  west  of  the  rail- 
road, and  faces  the  east,  fronts  tbe  railroad. 

•  •  •  That  elevator  or  building  was  con- 
structed there  last  July.  This  is  the  second 
season  It  has  been  operated.  When  they 
dump  tbe  corn,  there  is  a  great  deal  of 
dust  and   dirt,    more  especially  this  year> 

•  •  •  That  dust  and  dirt  and  smoot  flies 
into  tbe  bouse,  into  tbe  openings  if  they  are 
open,  and  into  tbe  south  gallery  on  the  £< 
part  of  tbe  house,  and  that  occurs  most  every 
day  tbey  dump.  I  have  noticed  tbe  atmos- 
phere whUe  tbe  com  was  being  dumped,  and 
I  could  see  fine  dust  In  It  After  tbe  com  Is 
duniped,  *  ♦  *  It  goes  over  into  the  ele- 
vator and  Is  shelled.  The  sheUer  is  located 
north  of  the  dump  and  east  of  our  house. 
When  they  are  shelling,  there  is  a  lot  of 
dust  from  tbe  levator,  and  it  just  fiUs  tbe 
house  full  of  dust,  just  covering  tbe  furni- 
ture In  the  room,  untU  a  white  counterpane 
Is  more  black  than  white,  if  the  wind  Is  in 
tbe  right  direction;  tbat  is,  if  the  wind  la 
in  the  east  or  southeast  1  get  a  great  deal 
of  dust  this  year  from  where  they  are  baling 
tbe  shucks.  *  •  •  They  set  tbe  shucks 
afire  only  once  this  year.  When  the  wind 
is  in  the  northeast,  we  would  get  a  lot  of 
smoke  and  dust  and  ashes,  and,  when  they 
burned  the  shucks,  it  was  very  disagreeable^ 

•  •  ♦  When  the  vrind  la  in  tbe  east  and 
tbey  are  baling  those  shucks,  we  cannot  see 
anything  for  the  dust  It  just  pours  In. 
When  tbe  corn  is  being  sheUed  and  the  wind 
is  from  tbe  east  or  southeast,  we  get  some 
dust  all  tbe  time  from  these  openings.  The 
elevator  is  much  higher  than  my  house,  and 
I  imagine  it  Is  as  high  again  as  my  house. 
I  think  it  IS  about  60  feet  high.  When  the 
plant  is  being  operated,  we  bear  a  roaring 
like  an  engine,  *  *  •  and  in  dumping  it 
makes  a  noise  (tbe  buUding  being  made  of 
sheet  iron),  and  in  shelling  it  makes  a  noise, 
and  In  going  through  these  pipes.  When  tbe 
pipe  Is  being  operated,  the  effect  of  the  noise 
which  It  makes  on  people  is  bad.  •  •  • 
You  would  think  It  is  haU  sometimes,  one 
part  of  that  is  tin  that  it  goes  through,  and 
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tbe  noise  Is  so  mncb  vorae  wben  it  goes 
turougb  this,  than  when  going  through  tbe 
wooden  part;  that  la,  It  makes  a  rattling 
or  roaring  lilce  ball.  Tbe  dust,  dirt,  and 
smoke  just  ruins  the  furniture,  and  every- 
thing in  tbe  bouse  in  the  furniture  line.  I 
cover  them  over  with  sheets.  •  ♦  •  At 
night  I  take  them  out,  and  we  don't  live  In 
the  front  part  of  the  house  during  tbe  shell- 
ing season.  Before  tbe  shelling  season  begun, 
we  stayed  on  the  front  gallery,  but  we 
haven'^  bad  the  pleasure  of  using  it  lately. 

•  •  •  We  have  not  occupied  tbe  front 
gallery  and  those  front  rooms  since  they  be- 
gan shelling.  We  could  not  do  it  because 
there  was  so  much  noise  and  dust  and  beat 
from  tbe  metal  that  it  would  scorch  your 
face.  We  bave  Just  caught  the  water  off  tbe 
bouse  in  barrels  since  this  sbeller  has  been 
In  operation,  because  it  Is  too  dusty  and  dirty 
to  let  in  tbe  well.  Tbe  water  we  would  catch 
off  of  our  bouse  is  dark,  red,  and  dirty  look- 
ing, and  has  got  dirt  and  shucks  in  it  from 
where  they  bale  the  shucks.  •  •  •  we 
cannot  use  tbe  water  for  drinking.  We  bad 
never  been  bothered  with  that  before  in 
catching  our  water.  •  •  •  I  cannot  live 
there  because  tbe  dust  is  so  bad  it  just  keeps 
me  sick.  Since  tbe  plant  has  been  In  opera- 
tion, we  get  our  water  over  at  a  neighbor's, 
Mrs.  Stansell's,  and  carry  it  in  buckets.  My 
family    consists    of    myself    and    Mr.    Coe. 

•  •  •  He  is  75  years  old,  and  I  am  65.  I 
bad  a  great  many  rigors  or  dust  cblUs  from 
tbls  dust,  and  a  severe  cough  caused  by  the 
dnst" 

Tbe  evidence  shows  that  there  were  a  num- 
ber of  residences  immediately  north  and  Im- 
mediately south,  and  adjoining  plaintiff's 
premises,  also  that  Mrs.  Leach  lived  adjoin- 
ing tbe  right  of  way,  east  of  the  elevator 
plant.  Tbe  distance  from  the  elevator  to 
Coe's  bouse  was  166  feet.  Tbe  elevator  was 
60  feet  high,  made  of  iron  and  wood,  and 
covered  on  the  outside  with  galvanized  iron. 
Tbe  great  preponderance  of  the  evidence 
allowing  that  tbe  com  sbeller  in  its  operation 
greatly  affected  tbe  use,  comfort,  and  eojoy- 
raeat  of  plaintiUTs  borne  and  the  health  of 
one  of  the  occapants,  tbe  court  did  not  err  in 
refneing  to  instruct  a  verdict  for  defendant 

Nor  did  the  conrt  err  in  refusing  to  give 
appellant's  special  ctiarge  reading  as  follows: 
"The  law  does  not  grant  relief  by  injunc- 
tion to  restrain  a  temporary  Injury  where 
tbe  person  Injured  has  an  adequate  remedy 
at  law  to  recover  damages  for  such  tempo- 
rary injury ;  so  that,  if  you  should  find  and 
believe  from  tbe  evidence  that  dirt  and  dust 
or  either  entered  tbe  plaintiff's  house  from 
the  defendant's  com-sbeller  plant,  but  if  you 
find  that  the  injury  caused  thereby  to  plain- 
tUTs  property  and  to  plaintiff's  health,  or  to 
the  health  of  plaintiff's  family  (If  you  find 
tbat  plaintiff's  property  or  his  health  or  the 
bealtb  of  some  member  of  liis  family  were  In- 


jured by  reason  of  dirt  or  dust  caused  from 
the  operation  of  defendant's  corn-sbeller 
plant  entering  his  bouse)  were  only  tempo- 
rary injuries,  and  were  not  permanent  in- 
juries, then  you  are  instructed  that  tbe  plain- 
tiff Is  not  entitled  under  the  law  to  have  tbe 
operation  of  defendant's  com-Staeller  plant 
abated  as  a  nuisance  if  tbe  defendant  is 
financially  responsible,  and.  If  yon  so  find 
and  believe,  you  will  find  for  tbe  defendant 
on  this  issue."  A  ];)er8on  aggrieved  by  rea- 
son of  a  nuisance  which  seriously  affects  bis 
health  and  life  and  tbe  comfortable  enjoy- 
ment of  bis  home  can  call  to  his  aid  the  eq- 
uitable powers  of  the  court  to  enjoin  and 
abate  tbe  nnisance,  and  it  makes  no  differ- 
ence if  the  person  causing  tbe  nuisance  is 
financially  responsible  for  the  damage  incur- 
red. The  injury  to  plainUfTs  health  and  tbe 
deprivation  of  the  use  of  his  home  was  an 
irreparable  injury,  and  for  which  plaintiff 
had  no  adequate  remedy  at  law.  Sayles' 
Ann.  Civ.  St.  1897,  art  2989,  subd.  1;  Sum- 
ner V.  Crawford,  91  Tex.  129,  41  S.  W.  994 ; 
Mitchell  V.  Burnett,  122  S.  W.  537,  538. 

On  tbe  trial  certain  witnesses  testified  to 
tbe  effect  tbat  if  the  dirt  and  dust  entered 
plaintiff's  residence  so  that  It  could  be  seen 
and  felt,  and  that  you  could  mark  in  tbe 
same,  and  that  it  would  settle  upon  the  beds, 
wails,  and  furniture  to  such  an  extent  that, 
it  would  discolor  or  blacken  rags  which  in 
some  Instances  were  exhibited,  tbe  witness 
in  your  (their)  presence,  and  In  some  instanc- 
es dirt  and  dust  which  was  claimed  to  have 
been  taken  from  the  beds  in  said  bouse  was 
shown  the  witnesses,  it  would  affect  tbe  ren- 
tal value  of  said  premises.  The  appellant, 
by  a  charge,  sought  to  have  this  evidence 
withdrawn  from  the  jury,  t>ecau8e  it  is  con- 
tended it  was  the  opinion  of  the  witnesses, 
and  tbe  evidence  was  not  the  subject  of  ex- 
pert testimony.  Tbe  charge  was  refused, 
and  the  court's  action  in  this  respect  is  made 
tbe  basis  of  tbe  fifth  assignment  There  was 
no  error  in  this  action  of  tbe  court  Tbe 
evidence  having  been  admitted  without  objec- 
tion, it  was  not  error  to  refuse  a  charge 
withdrawing  tbe  same  from  tbe  consideration 
of  tbe  jury.  We  think  it  a  matter  of  com- 
mon knowledge  tbat  dirt  end  dust  entering 
a  dwelling  bouse  under  tbe  conditions  as  set 
forth  in  tbe  requested  charge  would  decrease 
its  rental  value. 

IJrror  is  assigned  to  the  court's  action  in 
giving  at  tbe  request  of  plaintiff  a  special 
charge  to  the  effect  that  tbe  jury  will  not 
consider  tbe  fact  of  convenience  or  incon- 
venience of  tbe  public  in  anyway  whatever 
in  determining  whether  or  not  said  sbeller 
and  plant  should  be  abated.  It  is  contended 
tbat  tbe  convenience  or  inconvenience  of  the 
public  will  be  considered  in  determining 
whether  or  not  a  public  utility  will  be  abat- 
ed, and  tbe  charge  In  this  respect  stated  that 
as  a  principle  of  law  which  is  not  law,  and, 
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further,  that  this  charge  is  on  the  weight  of 
evidence.  Neither  the  convenience  nor  the 
Inconvenience  of  the  public  could  affect  plain- 
tiff's right  to  have  a  nuisance  abated.  Plain- 
tiff's private  property  could  not  be  destroyed, 
because  of  public  convenience  without  first 
compensating  him  for  his  property.  Const 
art  1,  J  17;  Railway  Co.  v.  Edrington,  100 
Tex.  496,  101  S.  W.  442,  9  L.  R.  A.  (N.  S.) 
988;   Boyd  v,  Schreiner,  116  S.  W.  100. 

The  eighth  and  ninth  assignments  of.  error 
complain  of  the  second  paragraph  of  the 
court's  charge,  which  reads  as  follovra:  "You 
are  further  Instructed  that  the  erection  and 
operation  of  a  com  sh'eller  and  other  things 
connected  therewith  does  not  in  and  of  it- 
self constitute  a  nuisance  so  long  as  the 
same  does  not  materially  Interfere  with  the 
comfortable  enjoyment  of  plaintiff's  home  as 
a  private  residence,  or  does  not  by  reason  of 
dust,  and  dirt  etc.,  materially  affect  the 
health  of  the  occupants  of  said  bouse. 
Therefore  If  yon  should  find  and  believe 
from  the  evidence  that  defendant's  corn- 
sheller  plant  and  appliances  connected  there- 
with can  be  BO  run  and  operated  that  the 
same  will  not  materially  interfere  with  the 
enjoyment  of  the  comforts  of  said  home,  and 
so  as  to  not  materially  affect  the  health  of 
the  occupants  of  said  home,  then  you  are 
instructed  that  under  the  law  you  could  not 
abate  said  corn-sheller  plant;  but  on  the 
other  hand,  If  yon  should  find  and  believe 
from  the  evidence  that  defendant's  com- 
sheller  plant  from  the  manner  of  its  con- 
struction and  operation  does  materially  af- 
fect the  enjoyment  of  the  comforts  of  plain- 
tiff's home,  If  it  does,  or  does  materially  af- 
fect and  threaten  the  health  of  the  occu- 
pants thereof.  If  it  does,  and  you  further  find 
and  believe  from  the  evidence  that  it  is  not 
possible  or  practicable  to  operate  said  plant 
without  materially  affecting  the  health  or 
comfort  of  the  occupants  of  plaintiff's  home, 
then  yoo  are  instructed  if  you  so  find  and  be- 
lieve you  will  return  a  verdict  abating  said 
plant"  It  Is  contended  that  said  charge  la 
misleading  and  on  the  weight  of  evidence 
and  without  evidence  to  support  it;  that  so 
much  of  it  as  submitted  to  the  Jury  the  sup- 
posed issue  as  to  whether  or  not  the  plant 
could  be  operated  and  run  in  the  future  "so 
that  it  would  not  materially  interfere  with 
the  enjoyment  of  the  comforts  of  the  home 
or  materially  affect  the  health  of  the  oc- 
cupants of  said  home"  is  misleading  and  et- 
roneous,  and  there  was  neither  pleading  nor 
evidence  to  support  such  issues;  that  the 
Jury  should  have  been  confined  to  what  had 
transpired  as  shown  by  the  evidence,  and  not 
permitted  to  decide  what  could  or  would  be 
done  hereafter;  that  so  mnch  of  it  as  sub- 
mits to  the  Jury  as  to  whether  or  not  it  is 
possible  or  practicable  to  operate  the  plant 
without  materially  affecting  the  health  or 
comfort  of  the  occupants  of  plaintiff's  home 
is  neither  supported  by  the  pleadings  or  evi- 
dence;   that  the  charge  la  on  the  weight  of 


evidence.  These  contentions  are  not  sus- 
tained. 

The  court  very  properly  submitted  the  Is- 
sue to  the  Jury  in  its  charge  as  to  whether 
or  not  said  plant  could  be  so  run  as  to  not 
materially  interfere  with  the  enjoyment  of 
the  comfort  of  said  home,  and  so  as  to  not 
materially  affect  the  health  of  the  occupants 
of  said  home.  If  said  plant  could  have  been 
so  repaired  or  remedied  that  the  same  could 
have  been  operated  without  becoming  a  nui- 
sance interfering  with  the  use  of  the  borne 
of  plaintiff  or  the  health  of  the  occupants 
thereof,  then  It  should  not  have  been  abated. 
The  charge  complained  of  was  beneficial  to 
defendant  in  that  it  not  only  required  the 
Jury  to  find  that  said  plant  was  a  nuisance, 
but  the  Jury  under  said  charge  had  to  fur- 
ther find  that  the  defendant  could  not  in 
the  future  so  operate  the  plant  by  any  kind 
of  change  or  repairs  or  Improvements  as  to 
prevent  the  same  becoming  Injurious  to  the 
home  or  the  health  of  its  occupants.  There 
was  both  pleading  and  evidence  to  the  effect 
that  the  plant  was  a  modem  equipment  and 
could  not  be  improved  upon,  and  that  there 
was  no  way  to  prevent  dust  escaping  and  en- 
tering plaintiff's  home. 

The  tenth  and  eleventh  assignments  as- 
sign as  error  the  sixth  paragraph  of  the 
court's  charge,  reading  as  follows:  "On  the 
other  hand,  If  you  find  and  believe  from  the 
evidence  that  plaintifTs  (defendant's)  plant 
as  operated  was  not  a  nuisance,  then  you 
will  find  that  the  same  be  not  abated,  and. 
If  you  further  find  and  believe  from  the  ev- 
idence that  the  sickness  of  Mrs.  Coe  was  not 
produced  by  the  operation  of  defendant 
Stark's  corn-shelling  plant  and  appliances 
connected  therewith,  then  you  will  find  In 
favor  of  the  defendant  on  this  issue,  and.  If 
you  further  find  and  believe  from  the  evi- 
dence that  plaintifTs  property  has  not  been 
permanently  damaged  by  the  erection  and 
operation  of  defendant's  plant,  then  yon  will 
find  in  favor  of  defendant  on  this  issue."  It 
is  insisted  that  this  paragraph  shifts  the 
burden  of  proof,  and  places  the  same  upon 
the  defendant  The  charge  of  the  court  must 
be  construed  as  a  whole.  The  court  in  other 
parts  of  his  charge  correctly  charged  on  the 
burden  of  proof.  The  paragraph  complained 
of  taken  in  connection  with  the  whole  charge 
does  not  constitute  error. 

Again,  it  is  contended  that  so  much  of  said 
charge  as  submitted  the  issue  as  to  whether 
plaintiff's  property  had  been  permanently 
damaged  by  the  erection  and  operation  of 
defendant's  plant  is  erroneous,  and  was  mis- 
leading, in  that  there  was  no  proof  that  the 
property  had  been  permanently  damaged, 
and  the  same  is  a  charge  on  the  weight  of 
the  evidence.  This  criticism  Is  not  tenable. 
There  was  evidence  tending,  and  which  was 
sufficient  to  support  a  finding,  that  plaintiff's 
property  was  permaiiently  damaged  by  the 
erection  and  operation  of  appellant's  com 
sheller. 


Digitized  by 


Google 


TexO 


JACKSONVHiliE  ICE  A  EliECrrRIC  OO.  T.  HOSES 


379 


The  jadgment  Is  responalre  to  tbe  plead- 
ings, and  Is  supported  by  the  great  weight 
of  the  evidence.  The  evidence  shows  that 
appellant's  plant  when  operated  is  a  re- 
curring nuisance^  and  by  reason  of  the  dust 
and  dirt,  even  when  there  Is  no  wind,  the 
comfortable  enjoyment  of  appellee's  home  is 
materially  Interfered  with. 

It  1b  contended  that  the  court  erred  In  not 
modifying  the  Judgment  rendered,  and  In  not 
reforming  the  same  so  as  to  permit  defend- 
ant to  operate  his  plant  and  Its  appliances  if 
the  defendant  made  the  changes  and  im- 
provements set  out  In  the  eleventh  and 
twelfth  grounds  of  his  amended  motion  for 
a  new  trial.  This  contention  is  without  mer- 
it The  Jury  having  found  that  said  plant 
conld  not  be  oi)erated  so  as  not  to  become  n 
nuisance,  the  court  did  not  err  In  refusing  to 
reform  the  Judgment  allowing  apiwUant  to 
operate  the  plant 

There  was  no  error  in  the  court's  action  In 
refusing  to  permit  the  defendant  to  prove 
by  the  witness  Price  Bush  that  in  his  Judg- 
ment the  defendant's  com-sheller  plant  was 
a  public  benefit  to  the  people  living  around 
Allen.  The  fact  of  public  convenience  or 
necessity  of  surrounding  country  is  no  de- 
fense to  an  action  to  abate  a  com  sheller 
Tvhlch  Is  a  nuisance  to  adjoining  landowners. 
Ralney  v.  Railway  Co.,  09  Tex.  276,  89  S. 
W.  768,  90  S.  W.  1096,  3  L.  R.  A.  (N.  S.) 
590, 122  Am.  St  Rep.  622 ;  Townsend  v.  Nor- 
folk, 105  Va.  22,  62  S.  E.  970,  4  L.  R.  A. 
(N.  S.)  87,  115  Am.  St  Rep.  842,  8  Am.  & 
Eng.  Ann.  Cas.  55a 

We  have  carefully  considered  the  assign- 
ments of  error  presented  in  appellant's  brief 
not  here  discussed,  and,  because  in  our  opin- 
ion they  are  not  well  taken,  they  are  over- 
ruled. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 
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MOSES  et  al.t 

iConrt  of  CSvll  Appeals  of  Texas.    Jan.  5, 1911. 

Rehearing  Denied  Feb.  9,  1911.) 

1.  ESucTBioiTT   (8   14*)— Injubies   Iroidknt 
TO  Pboduction— Cabs  Rbquibed. 

One  operating  an  electric  li^ht  plant,  and 
maintaining  wires  over  public  highways,  must 
employ  gach  means  and  talce  such  precautions 
to  guard  against  injuring  those  using  the  high- 
ways as  the  dangerous  nature  of  electricity  will 
render  reasonably  necessary,  and  the  care  ex- 
acted under  any  circumstances  is  proportionate 
to  tbe  danger  to  be  avoided. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  I  7;   Dec.  Dig.  {  14.«] 

2.  Slxctbicitt  ^0*)— BioHT  TO  Place  Wikks 
iH  Stbkrs. 

An  operator  of  an  electric  light  plant  has 
no  natural  right  to  encroadi  on  the  streets 
with  its  wires,  and  it  must  acquire  permission 
from  the  proper  authorities  before  the  wires  are 
rightfully  in  the  streets. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  I  4 ;   Dec.  Dig.  {  9.*] 


3.  BkJOIBIOITT    (i    13*)— iNJTTBm     IKCIDEKT 

10  PBonuoTiON— Duty  of  Oabb. 

One  acquiring  the  legal  right  to  erect  and 
maintain  electric  wires  across  public  highways 
acquires  the  right  on  the  implied  condition  that 
it  will  use  proper  care  in  the  construction  of 
its  lines  and  in  lieeping-the  same  in  condition, 
so  as  not  to  injure  those  whose  business  brings 
them  within  their  reach. 

[EH.  Note.— F6r  other  cases,  see  ESectricity, 
Cent  Dig.  |  6;   Dec.  Dig.  |  13.*] 

4.  Electricity    (|   16*)— Injuries   Incident 
TO  Pboduction— Broken  Wibes. 

One  operating  an  electric  light  plant  and 
maintaining  over  public  highways  wires  carry- 
ing electricity  sufficient  to  destroy  life  must 
guard,  so  far  as  may  be  reasonably  practicable, 
against  ordinary  and  usual  conditions,  though 
it  may  not  be  able  to  construct  its  wires  to 
withstand  extraordinary  and  unnsaal  weather 
conditions.  . 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  I  16.*] 

5.  Electbicity  <|   19*)— Injubies   Incident 
TO    Pbodoction—Bvidkncb— Instructions. 

Where,  in  an  action  against  an  electric 
light  company  maintaining  wires  over  high- 
ways, for  death  by  electric  shock  from  a  broken 
wire,  the  evidence  relied  on  to  show  that  the 
wire  was  stmclc  hj  lightning  shortly  before  the 
accident  was  unsatisfactory,  and  consisted  main- 
ly of  the  opinion  of  a  witness  inspecting  the 
ends  of  tlie  broken  wire,  a  charge  that  it  was 
the  duty  of  defendant  to  exercise  ordinary  care 
In  the  erection  of  its  wires  so  as  not  to  permit 
them  to  get  into  such  condition  as  might  tea- 
sonably  have  l>een  foreseen  to  be  dangerous  to 
I>erson8  traveling  on  the  highways  in  or  near 
which  the  wires  were  erected  properly  left  it 
to  the  jury  to  say  whether  defendant  exercised 
reasonable  care  to  guard  its  wires  against  or- 
dinary and  usual  conditions. 

[E3d.  Note.— For  other  cases,  see  ESectricity, 
Cent  Dig.  t  11;    Dec.  Dig.  |  19.*] 

6.  Eleotbicity    (I    19*)— Injubies    Incident 
to    Production— Evidence — iNaTRUcTioNS. 

Where,  in  an  action  against  an  electric 
light  company  for  death  by  electric  shock  com- 
ing from  a  broken  wire,  the  evidence  showed 
that  a  wire  charged  witli  a  deadly  current  was 
lying  across  a  public  road  where  people  weft 
probably  passing  at  all  hours;  that  the  night 
was  dark;  that  the  danger  could  not  have  been 
seen  by  travelers;  that  there  had  been  a  rain 
accompanied  by  some  wind  and  considerable 
lightnmg;  and  that  there  was  installed  as  a 
part  of  the  company's  power  house  an  appliance 
indicating  when  a  wire  was  grounded — a  charge 
which  assumed  that  the  duty  of  inspection  67 
the  company  was  continuous,  and  that  the  dili- 
gence of  an  ordinarily  prudent  person  was  the 
measure  of  that  which  was  required  of  the  com- 
pany, and  that  the  law  imputed  to  it  such 
knowledge  of  the  condition  of  the  wires  as 
might  have  been  acquired  by  the  exercise  of 
that  degree  of  cireumspection,  was  proper. 

[Ed.  Note,— For  other  cases,  see  Electricity, 
Cent  Dig.  |  11;   Dec.  Dig.  $  19.*] 

7.  TBIAL    (I    244*)  —  iNSTBUCnONB  —  UNDUE 

Pbominencb  to  Particular  Matters. 
Where,  in  an  action  against  an  electric 
light  company  for  death  by  electric  shock  re- 
ceived from  a  broken  wire,  the  court  in  its 
general  charge  defined  contributory  negligence 
and  directed  a  finding  for  the  company  if  the 
jury  believed  that  decedent's  death  was  the  re- 
sult of  his  own  negligence,  the  refusal  to  give 
a  requested  charge  on  the  subject  of  contilbu- 
lory  negligence  was  proper  and  thereby  avoided 
giving  too  much  emphasis  to  the  issue  of  con- 
tributory negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  577-581;   Dec  Dig.  t  244.*] 
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8.  Tbial  (S  281*)— Ikstbuctions— Rkquestb— 
Necbssitt. 

Where  the  court  charged  generally  on  an 
issue,  a  party  coald  not  complain  of  the  failure 
to  give  more  specific  instructions  without  re- 
guesting  a  correct  special  charge  covering  the 
omission,  and  the  court  need  not  reform  an  in- 
correct requested  charge,  and  then  give  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  660,  671,  675;  Dec.  Dig.  S  261.*] 

9.  Trial  (§  19i*)—lNSTBuoTioNS— Weight  of 
Evidence. 

In  an  action  against  an  electric  light  com- 
pany for  death  by  electric  shock  received  from 
a  broken  wire,  an  instruction  that  if  decedent' 
in  getting  out  of  a  vehicle  after  he  was  told  not 
to  do  so  by  the  driver  was  negligent,  and  his 
act  in  80  doing  and  going  on  the  wire  caused 
his  injuries,  and  it  was  not  his  duty  to  get  out 
of  the  vehicle,  and.  if  he  had  remained  there, 
he  would  not  have  oeen  injured,  and,  if  his  get- 
ting out  of  the  vehicle  contributed  proximately 
to  his  death,  there  could  be  no  recovery,  though 
the  company  was  guilty  of  negligence,  waa 
properly  refused  as  on  the  weight  of  the  evi- 
dence tor  failure  to  present  to  the  jury  the 
question  of  negligence  in  going  to  where  the 
wire  was  and  coming  in  contact  with  it. 

[Ed.  Note.— For  other  cases,  see  Triil,  Cent 
Dig.  SS  438-466;   Dec  Dig.  8  194.*] 

10.  E2LEGTBICITT  (§  18*)— INJTIBIES  INCIDENT 
TO  PBODUCTION  —  COWTBIBUTOBT  NeQLI- 
0EI7CE. 

A  driver  of  a  bus  at  night  left  the  bus 
while  one  of  the  horses  was  down  struggling 
and  the  other  uneasy  to  procure  light  to  assist 
him  in  discovering  the  trouble.  An  occupant  of 
the  bus  got  out  of  it.  He  lived  only  200  yards 
distant  from  where  the  bus  stopped.  The 
horses  were  left  free  to  run  away  with  the 
bus  should  the  one  that  was  down  extricate 
himself.  After  the  occupant  left  the  bus,  he 
came  in  contact  with  a  live  broken  wire,  and 
was  killed.  Held,  that  he  was  not  guilty  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  §  10;   Dec.  Dig.  I  18.*] 

11.  NEOLIOENCE  (§  122*)— CONTBIBUTOBY  NEG- 
LIGENCE—EVIDENCE. 

Contributory  negligence  will  not  be  pre- 
sumed, but  must  be  proved. 

[Bd-  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §8  221-234;    DecTbig.  §  122.*] 

12.  Tbial  (§  261*)— In8Tbuctiohih— Requests 
—Sufficiency. 

The  rule  that  where  a  requested  charge, 
incorrectly  framed,  is  sufficient  to  direct  tne 
court's  attention  to  the  issues,  the  court  must 
give  an  instruction  thereon,  applies  to  cases 
where  there  has  been  a  failure  to  present  in 
the  charge  a  material  issue  relied  on,  but  it 
does  not  apply  where  the  issue  has  been  8ut>- 
stantially  covered,  or  where  it  is  sought  merely 
to  have  placed  before  the  jury,  the  converse  of 
that  which  has  already  been  submitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  660,  671,  675;  Dec.  Dig.  S  261.*] 

13.  Tbial  (|  256*)— In6teuctions— Requests 
— Sufficiency. 

Where  the  charge  of  the  court  was  not  af- 
firmatively erroneous  on  an  issue,  the  failure  to 
present  the  issue  in  a  negative  form  may  not 
be  complained  of  in  the  absence  of  a  requested 
charge  supplying  the  omission. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8§  628-641;   Dec.  Dig.  {  256.*] 

14.  Electbicitt  ({  19*)— INJUBIES  Incident 
TO  PBODUCTION  —  Actions— Evidence— Ad- 
missibility. 

Where,  in  an  action  against  an  electric 
light  company  for  death  by  electric  shock  re- 


ceived from .  a  broken  wjre,  there  was  no  evi- 
dence that  the  wire  had  undergone  any  change 
after  the  accident  and  at  the  time  it  was  ob- 
served by  a  witness,  it  was  proper  to  permit 
the  witness  to  testifj  as  to  the  conditit^n  of. the 
insulation  on  the  wires  at  or  near  the  place  of 
the  accident  as  observed  several  days  after  the 
accident 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  11;  Dec.  Dig.  |  19.*] 

16.  Appeal  and  Ebbob  (§  1052*)— Habioxsb 
Ebbob  —  Ebboneous  Adhission  of  Evi- 
dence. 

Where,  in  an  action  against  an  electric 
company  for  death  by  electric  shock,  the  ver- 
dict was  not  assailed  as  excessive,  the  error  in 
admitting  evidence  of  the  capitalization  of  the 
company  was  not  reversible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |8  4175-4177;  Dec.  Dig.  { 
1062.*] 

16.  Death  ({  83*)— Febsons  Liable— Cobpo- 

BATIONS. 

A  private  corporation  including  one  engag- 
ed in  supplying  electrici^  is  within  Rev.  St 
1895,  art.  3017,  d.  2,  authorizing  an  action  for 
death  by  wrongful  act,  negligence,  or  default  of 
another,  and  it  is  liable  for  injuries  resulting  in 
death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {  49;   Dec.  Dig.  {  33.*] 

17.  CoBPOBATioNS  <§  423*)— Duties  — Non- 
delegable Duties. 

The  nondelegable  duties  of  a  private  cor- 
poration consist  of  those  primary  duties  which 
the  law  as  a  matter  of  public  policy  imposes 
as  a  condition  on  which  the  corporation  shall 
exist  and  carry  on  business  which  may  in- 
juriously affect  the  person  gr  property  of  an- 
other, and  the  failure  to  perform  that  class  of 
duties  is  a  personal  omission  of  the  corjiora- 
tion,  and,  if  such  failure  is  the  result  of  negli- 
gence, the  negligence  is  that  of  the  corporation. 
[Ed.  Note.— For  other  cases,  see  Corpora- 
tions,  Cent  Dig.  Ii  1692-1695;    Dec.    Dig.   { 

18.  Masteb  and  Sebvant  (8  304*)— Electbic 
Companies— Neqligencb. 

The  negligent  failure  of  an  employe  of  a 
corporation  operating  an  electric  light  plant 
and  using  wires  for  the  distribution  of  dan- 
gerous currents  of  electricity  to  insiiect  the  ap- 
pliances, resulting  in  the  death  of  a  person  by 
electric  shock  received  from  a  broken  wire,  is 
the  negligence  of  the  corporation,  and  it  is  lia- 
ble within  Rev.  St  1895,  art  S017,  cl.  2,  au- 
thorizing an  action  for  death  by  wrongful  act, 
negligence,  or  default  of  another. 

[Ed.  Note.— For  other  cases,  see  Master  &  Serv- 
ant Cent  Dig.  {8  1226-1229 ;  Dec  Dig.  |  304.*] 

19.  BJlectbicity  (8  13*)— Poles  and  Wib£»— 
Consent  by  Public  Authobitieb. 

One  maintaining  electric  light  wires  across 
a  road  without  having  obtained  authority  for 
that  purpose  is  maintaining  a  nuisance;  and  is 
responsible  absolutely  for  injuries  received  by 
an  individual,  for  the  placing  of  poles  and 
wires  on  a  public  highway  to  furnish  light  to 
private  persons  is  not  a  use  for  which  highways 
are  estaolished. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Cent  Dig.  8  6;   Dec  Dig.  8  13.*] 

Appeal  from  District  Court,  Cherokee 
County;  James  P.  Gibson,  Special  Judge. 

Action  by  Minnie  L.  Moses  and  others 
against  the  Jacksonville  Ice  &  Electric  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 
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Donley  t  Gninn,  John  M.  King,  N.  B.  Moi> 
rls,  and  H.  I.  Myers,  for  appellant  John  C. 
Bos  and  R.  O.  Watkins,  for  appellees. 

HODGES,  J.  The  appellees  are  the  widow 
and  minor  children  of  S.  H.  Moses,  who  was 
killed  In  September,  1909,  by  coming  In  con- 
tact with  one  of  appellant's  wires  charged 
with  a  current  of  electricity.  This  suit  was 
instituted  by  them  to  recover  damages  sus- 
tained on  account  of  his  death.  The  facts, 
about  wlilch  there  seems  to  be  no  controver- 
sy, show  that  the  deceased  lived  with  his 
family  in  the  suburbs  of  the  town  of  Jack- 
eonvtlle.  Cherokee  county,  and  was  employed 
as  a  boiler  maker 'or  repairer  by  the  Texas  & 
New  Orleans  Railway  Company,  which  main- 
tained a  depot  at  that  place.  On  the  night 
Moses  met  his  death  he  was  going  from  some 
point  near  the  Texas  &  New  Orleans  depot 
to  his  residence,  about  a  mile  and  a  quarter 
distant  and  on  the  north  side  of  the  town. 
He  was  traveling  In  what  the  witnesses  eall 
"the  bus.  or  transfer,"  presumably  the  char- 
acter of  vehicle  usually  employed  In  convey- 
ing passengers  to  and  from  railway  depots. 
Tbe  time  is  placed  at  about  2:30  a.  m.,  and 
the  night  is  described  as  being  very  dark.  A 
rain  had  fallen,  and  the  ground  was  wet. 
Some  of  the  witnesses  say  there  had  been 
earlier  In  the  night  a  rather  hard  raiu  accom- 
panied by  some  wind  and  considerable  light- 
ning, but  the  testimony  does  not  Indicate 
that  It  was  a  storm  of  any  unusual  severity 
When  tbe  bus  reached  the  point  on  what  is 
designated  in  the  record  as  Kickapoo  street 
where  the  latter  was  crossed  by  appellant's 
line  of  electric  light  wires,  one  of  the  horses 
fell  to  the  ground,  and  could  not  be  made  to 
proceed.  Not  knowing  the  cause  of  the 
trouble,  the  driver,  who  was  seated  on  the 
ontBide  of  tbe  vehicle,  told  the  deceased  to 
remain  on  the  inside  while  be  went  to  pro- 
cure a  light.  When  the  driver  returned,  he 
found  that  bis  team  had  gone,  and  one  of 
appellant's  wires  was  broken  and  was  lying 
in  the  street,  and  also  discovered  the  dead 
body  of  Moses  lying  in  such  a  position  as  to 
show  that  he  had  been  killed  by  an  electrical 
shock  received  from  the  fallen  wire.  Ap- 
pellant's line  at  that  place  ran  east  and  west 
It  seems  that  Kickapoo  street  ran  also  In 
a  westerly  direction  from  the  principal  por- 
tion of  the  town  until  it  reached  a  point 
near  where  the  accident  occurred.  Here  it 
deviated  to  tbe  south  for  a  short  distance, 
and  turned  again  in  a  westerly  course.  Ap- 
pellant's line  of  wires  ran  some  distance  from 
and  parallel  with  the  street  on  the  south  side. 
Intersecting  and  crossing  to  the  north  side, 
making  an  oblique  angle,  at  the  place  where 
the  street  changed  its  course.  It  was  at  this 
pohit  that  Moses  was  killed  by  the  fallen 
wire;  On  the  east  side  of  the  street  and 
within  a  few  feet  of  its  edge,  there  stood  a 
large  red  oak  tree,  through  the  branches  of 
which  the  electric  wires  passed,  and  on  the 
opposite,  or  west,  side,  about  100  yards  dis- 
tant was  the  transformer  used  by  the  ap- 


pellant on  its  wires.  The  petition  charged 
tbe  following  acts  of  negligence:  (1)  The 
placing  and  maintaining  of  appellant's  wires 
in  close  proximity  to  the  limbs  of  the  oak 
tree,  and  allowing  them  to  come  In  contact 
with  those  limbs,  thereby  causing  the  wires 
to  bum  and  break.  (2)  Permitting  the  wire, 
after  it  had  broken  and  while  charged  with 
electricity,  to  remain  In  the  street.  (3)  Fall- 
ing to  have  its  wires  properly  insulated.  (4) 
Falling  to  have  suitable  appliances  for  de- 
tecting when  a  wire  was  grounded  or  down. 
(5)  That,  If  it  did  have  such  appliances,  it 
failed  to  use  proper  diligence  in  inspecting 
them  for  the  purpose  of  ascertaining  whether 
or  not  any  of  its  wires  were  down.  Appel- 
lant answered  by  general  denial,  specially 
pleading  that  the  wire  was  broken  as  the 
result  of  being  struck  by  lightning  during  a 
severe  storm  prevailing  at  the  time,  and  thht 
the  deceased  was  guilty  of  contributory  neg- 
ligence in  getting  out  of  the  vehicle  and  com- 
ing in  contact  with  the  fallen  wire.  A  trial 
before  a  Jury  resulted  In  a  verdict  and  Judg- 
ment in  favor  of  the  appellees  for  $10,000. 

Counsel  for  appellant  have  presented  19  as- 
signments of  error,  complaining  principally 
of  the  charge  of  the  court  and  the  refusal  to 
give  special  charges.  After  detinlng  negli- 
gence and  contributory  negligence,  and  as  in- 
troductory to  that  which  was  to  follow,  the 
court  instructed  the  Jury  as  follows:  "It 
was  the  duty  of  the  defeitdant  to  exercise  or- 
dinary care  in  the  erection  of  its  wires  so  as 
not  to  permit  them  to  get  into  such  position 
or  condition  as  might  reasonably  have  been 
foreseen  to  be  dangerous  to  persons  traveling 
in  or  upon  the  public  road  or  street  in  or 
near  which  the  wires  were  erected."  "The 
defendant  is  presumed  in  law  to  have  had 
such  knowledge  of  the  condition  of  its  wires 
as  it  could  have  had  by  the  exercise  of  that 
degree  of  care,  prudence,  and  diligence  that 
an  ordinarily  prudent  person  would  have 
used  under  the  same  or  similar  circum- 
stances." It  is  claimed  that  while  the  prin- 
ciples here  announced  may  not  be  incorrect 
as  abstract  legal  propositions,  yet  under  the 
peculiar  facts  of  this  case,  the  charge  was 
on  the  weight  of  the  evidence.  "The  pecul- 
iar facts"  relied  on  to  distinguish  this  from 
those  cases  where  such  instructions  might 
be  appropriate  consist  of  the  facts  pleaded 
as  a  special  defense,  that  the  wire  was  broken 
as  the  result  of  a  stroke  of  lightning  and 
that  when  the  deceased  was  injured  the  wire 
was  down  in  the  street  but  that  of  this  sit- 
uation appellant  had  no  actual  knowledge. 
The  legal  effect  of  the  first  paragraph  quoted 
above  was  to  tell  the  Jury  that  the  appellant 
would  be  guilty  of  negligence  if  in  the  erec- 
tion of  Its  wires  it  failed  to  exercise  ordi- 
nary care  to  guard  against  endangering  the 
safety  of  those  who  traveled  upon  the  high- 
way. It  is  apparently  assumed  in  urging  this 
objection  that  it  was  not  the  duty  of  the  ap- 
pellant to  exercise  even  ordinary  care  to  pro- 
tect Its  line  against  the  consequences  of  light- 
ning in  any  of  its  forms.     The  testimony 
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shows  tbat  appellant  was  engaged  In  the 
buslnesB  of  iterating  an  electric  light  plant, 
that  its  wires  usually  carried  a  current  esti- 
mated at  2,2S0  volts,  and  that  this  was  suffi- 
cient to  destroy  life.  It  had  thus  constructed 
a  dangerous  agency  over  a  public  highway 
where  people  were  In  the  habit  of  passing 
both  during  the  day  and  the  night.  In  erect- 
ing its  wires  and  In  maintaining  them  after- 
wards It  was  the  duty  of  the  appellant  to 
employ  such  means  and  to  take  such  precau- 
tions to  guard  against  injuring  those  using 
the  highway  as  the  dangerous  nature  of  Its 
agency  would  render  reasonably  necessary 
and  prudent  Citizens'  Tel.  Co.  v.  Thomas, 
45  Tex.  Civ.  App.  20,  99  S.  W.  879;  S.  A. 
Gas  &  Elec.  Co.  v.  Badders,  46  Ttex.  Cir. 
App.  559,  103  S.  W.  229;  Lewis  v.  B.  G. 
Gaslight  Co.,  135  Ky.  611,  117  S.  W.  278,  22 
I..  R.  A.  (N.  S.)  1169;  Day  v.  Con.  L.  &  P. 
Co.,  136  Mo.  App.  274,  117  S.  W.  81;  Brown 
V.  Con.  L.  &  P.  Co.  (Mo.  App.)  109  S.  W. 
1032;  Byerly  v.  Con.  U  &  P.  Co.,  130  Mo. 
App.  593,  109  S.  W.  1066;  Gentzkow  v.  Port- 
land Ry.  Co.,  54  Or.  114, 102  Pac.  614;  Elliott 
on  Roads  and  Streets,  g;  821,  822;  2  Cooley 
on  Torts,  pp.  1492-1494;  1  Thompson  on 
Neg.  §g  802,  803.  In  some  jurisdictions  It  Is 
said  tbat  this  duty  demands  the  exercise  of 
the  utmost  care,  and  In  no  instance  has  It 
ever  been  held  that  It  is  less  than  a  person 
of  ordinary  prudence  would  use  under  the 
same  or  similar  circumstances.  The  care  ex- 
acted under  any  circumstances  is  proportion- 
ate to  the  danger  to  be  avoided;  the  greater 
the  hazard  the  greater  the  care  required. 
Galveston  City  Ry.  Co.  v.  Hewitt,  C7  Tex.  473, 
3  S.  W.  706,  60  Am.  Rep.  32;  Railway  Co.  v. 
Gormley,  91  Tex.  393,  43  S.  W.  877,  86  Am. 
St  Rep.  884;  1  Thompson  on  Neg.  §§  25,  26. 
Appellant  bad  no  natnral  right  to  encroach 
upon  the  street  with  its  wires.  If  it  was 
rightfully  there,  it  must  have  been  by  per- 
mission of  the  proper  authorities.  Assuming, 
however,  that  it  had  acquired  the  legal  right 
to  erect  and  maintain  its  wires  across  this 
public  road,  or  street,  the  implied  condition 
upon  which  the  grant  is  made  ia  that  the 
grantee  will  use  proper  care  in  the  construc- 
tion of  its  line  and  in  keeping  it  in  a  condi- 
tion so  as  not  to  injure  those  whose  business 
brings  them  within  Its  reach.  W.  U.  Tel. 
Co.  v.  Nelson,  82  Md.  293,  33  AU.  763,  31  L. 
R.  A.  572,  51  Am.  St  Rep.'  464.  While  elec- 
tric light  companies  are  not  expected  to  build 
their  lines  so  as  to  stand  extraordinary  and 
unusual  weather  conditions,  they  are  ex- 
pected to  guard,  so  far  as  may  be  reasonably 
practicable,  against  ordinary  and  usual  con- 
ditions. And,  while  they  may  not  be  able  to 
construct  their  lines  and  fix  their  wires  so 
that  th^  will  withstand  extraordinary  at- 
mospheric electrical  currents,  It  Is  certainly 
their  duty  to  use  ordinary  care  to  guard 
against  those  which  are  ordinary  and  usual. 
We  do  not  think  the  charge  was  Improper. 
The  court  left  it  for  the  Jury  to  say  whether 
or  not  appellant  had  conformed  to  the  stand- 
ard  of   duty    required.     Telephone   Co.   t. 


Thomas,  45  Tex.  Civ.  App.  20,  09  S.  W.  883; 
Roche  V.  Dale,  43  Tex.  Civ.  App.  287,  95  S. 
W.  1100;  RaUway  Co.  v.  Vaughn,  5  Tex. 
Civ.  App.  195,  23  S.  W.  748.  The  evidence 
relied  upcm  as  showing  that  the  wire  was 
struck  by  lightning  Is  very  unsatisfactory. 
It  consisted  mainly  of  the  testimony  of  one 
of  appellant's  witnesses,  who  gave  It  as  his 
opinion,  after  an  inspection  of  the  ends  of 
the  broken  wire,  that  the  break  was  caused 
by  lightning.  He  admitted,  however,  that 
the  same  appearances  might  have  resulted 
from  overloading  the  wire.  The  engineer 
who  was  in  charge  of  the  plant  that  night 
and  who  says  he  frequently  Inspected  the 
conditions  in  the  power  house,  testified,  at 
the  instance  of  the  appellant,  tbat  no  light- 
ning struck  the  wires  that  night 

The  second  paragraph  above  complained  of 
assumes  that  the  duty  of  inspection  was  con- 
tinuous, that  the  diligence  of  an  ordinarily 
prudent  person  was  the  measure  of  that 
which  was  required  of  the  appellant,  and 
that  the  law  would  Impute  to  it  such  knowl- 
edge of  the  condition  of  Its  wires  as  might 
hare  ije&a.  acquired  by  the  exercise  of  that 
degree  of  circumspection.  A  wire  charged 
with  a  deadly  current  was  lying  across  a 
public  road  where  people  were  probably 
passing  at  all  hours.  The  night  was  dark, 
and  the  danger  could  not  be  seen  and  avoid- 
ed by  those  traveling  that  way.  There  had 
been  a  rain  accompanied  by  some  wind  and 
lightning.  If  these  atmospheric  disturbances 
were  of  the  intensity  claimed  by  the  appel- 
lant they  were  sufficient  to  put  it  upon  notice 
that  some  of  its  wires  were  probably  down, 
and  prudence  would  have  suggested  an  in- 
vestigation. There  was  installed  within  the 
building  used  as  appellant's  power  house 
where  its  machinery  was  situated  an  appli- 
ance that  Indicated  when  a  wire  was  down, 
or  grounded.  An  Inspection  of  this  was  an 
easy  method  of  inspecting  the  line;  Certain- 
ly it  was  the  duty  of  appellant  to  exercise 
ordinary  diligence  to  acquire  information  so 
accessible.  If  so,  its  failure  would  render  It 
responsible  for  the  legal  consequences.  Ig- 
norance would  be  a  sufQcient  excuse  only 
where  ignorance  was  Itself  excusable.  Mitch- 
ell V.  Charleston,  etc.,  Co.,  45  S.  C.  140,  22 
S.  E.  767,  31  D.  R.  A.  677;  District  of  Colum- 
bia V.  Woodbury.  136  U.  8.  463,  10  Sup.  Ct 
990,  34  L.  Ed.  477;  1  Thompson  on  Neg.  t 
802. 

The  following  special  charge  on  contribu- 
tory negligence  was  requested  by  appellant 
and  refused:  "Gentlemen  of  the  Jury,  you 
are  Instructed  as  a  part  of  the  law  of  this 
case  and  you  will  be  controlled  by  this 
charge  In  connection  with  the  main  charge 
of  the  eourt  that  if  you  believe  from  the  evi- 
dence that  S.  H.  Moses  was  guilty  of  contrib- 
utory negligence,  and  such  contributory  neg- 
ligence (If  any)  he  was  guilty  of  was  the 
proximate  cause  of  his  death,  the  plaintiff 
cannot.  If  you  so  believe,  recover  in  this  case. 
By  'contributory  negligence'  is  negllg^ce  not 
only  on  the  part  of  the  defendant  company. 
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bnt  on  the  part  of  S.  H.  Blosee,  who  was 
guilty,  and  by  which  they  both  contribnted 
to  the  injuries.  If  S.  H.  Moses  in  getting 
out  of  the  bus  after  he  was  told  not  to  do 
80  by  Hopper  was,  under  the  drcnmatances 
then  Burronnding  him,  negligent,  and  his  act 
of  getting  out  of  said  bus  and  going  on  the 
wire  caused  his  injuries,  and  it  was  not  bis 
duty  to  get  out  of  said  bus,  and  If  he  bad 
remained  in  said  bus  he  would  not  have 
been  hurt,  and  If  yon  believe  that  his  getting 
out  of  said  bus  as  aforesaid  contributed 
proximately  to  his  death,  then  the  plaiutifF 
rannot  recover,  although  you  may  find  the 
agents  of  the  defendant  were  guilty  of  negli- 
gence in  the  matters  and  things  charged  In 
their  petition,  and,  if  you  so  find,  you  will 
return  a  verdict  for  the  defendant"  The 
coart  had  In  Its  general  charge  previously 
defined  contributory  negligence,  and  had  also 
histructed  the  Jury  to  find  for  appellant  if 
tbey  believed  that  Moses'  death  was  the  re- 
sult of  his  own  negligence.  Without  refer- 
ence to  whether  the  requested  charge  was  a 
correct  enonciatlon  of  the  law  as  applicable 
to  the  facts.  It  occurs  to  us  tbat  had  it  been 
given  in  addition  to  what  was  said  on  that 
issue  in  the  main  charge  there  would  have 
been  too  much  emphasis  placed  upon  the  Is- 
sue of  contrlbtitory  fiegllgence.  If  that  might 
be  considered  an  Issue  In  the  case.  Ball  v.  EI 
Paso,  5  Tex.  Civ.  App.  221,  23  S.  W.  835.  The 
first  portion  of  the  special  charge  was  a  sub- 
stantial reiteration  of  a  part  of  the  general 
charge,  to  the  effect  that  appellees  could  not 
recover  If  Moses  bad  been  guilty  of  contribu- 
tory negligence  In  any  respect,  and  also  in  giv- 
ing a  ftirther  definition  of  contributory  negli- 
gence. Assuming,  however,  that  contributory 
negligoice  was  an  Issue  made  by  the  evidence, 
appellant  undoubtedly  had  the  right  to  have 
the  facts  relied  on  to  establish  that  defense 
affirmatively  presented  to  the  Jury;  but,  the 
court  baying  charged  generally  upon  that  Is- 
sue, appellant  caali  not  complain  of  the  fall- 
are  to  give  more  specific  Instructions  with- 
out haying  prepared  and  requested  a  correct 
special  charge  covering  the  omission.  It  was 
not  the  duty  of  the  court  under  such  circum- 
stances to  reform  one  that  was  incorrect 
and  then  give  It  Railway  C!o.  v.  Shleder, 
88  Tex.  166,  aO  S.  W.  902.  2S  L.  R.  A.  638; 
M..  K.  &  T.  Ky.  Co.  v.  McGlamory,  89  Tex. 
•39.  35  S.  W.  1058;  St  Louis  8.  W.  Ry.  Co, 
V.  Hall.  98  Tex.  480,  85  S.  W.  786.  The  par- 
ticular conduct  of  Moses  which  is  referred 
to  as  constituting  contributory  negligence, 
and  upon  which  it  was  sought  to  have  the 
Jury  pass,  was  in  getting  out  of  the  vehicle 
when  it  was  stopped  by  the  driver  at  the 
time  the  animal  fell.  The  wire  was  evi- 
dently lying  on  the  ground  in  front  of  where 
the  bus  was  stopped,  presumably  under 
where  the  horses  stood.  The  door  to  the  bus 
must  have  been  either  on  the  side  or  in  the 
rear.  It  is  obvious,  therefore,  that  merely 
getting  out  of  the  bus  into  the  street  did  not 
place  Moses  In  contact  with  the  wire,  and 
could  not  have  been  the  proximate  cause  of 


his  death.  In  order  to  come  In  contact  with 
the  wire,  he  must  have  gone  In  that  diree- 
tion.  This  he  evidently  did,  but  the  special 
charge  does  not  submit  to  the  Jury  the  ques- 
tion of  negligence  in  going  to  where  the  wire 
was  and  coming  in  contact  with  it  but  as- 
sumes that  if  he  did  this  he  was  guilty  of 
negligence.  In  this  respect  the  charge  was 
on  the  weight  of  the  evidence.  But  without 
reference  to  the  form  of  this  requested 
charge,  we  think  the  refusal  was  Justified  by 
the  fact  that  the  issue  of  contributory  negli- 
gence was  not  raised  by  the  evidence.  Ac- 
cording to  the  testimony  of  Hopper,  the  driv- 
er, when  he  left  the  bus,  one  of  the  horses 
was  down  struggling,  "and  the  other  was  an 
awful  fool  and  was  cutting  up."  Being  unable 
to  discover  the  cause  of  the  trouble  on  ac- 
count of  the  intense  darkness,  Hopper  dropped 
his  lines  and  went  ofT  to  procure  a  light  leav- 
ing the  animals  free  to  run  off  with  the  vehicle 
should  the  one  tbat  was  down  extricate  him- 
self. Moses  lived  only  about  200  yards  dis- 
tant from  where  tb^  stopped.  Getting  out 
of  the  closed  bus  under  those  circumstances 
was  not  only  not  a  negligent  act  hut  a 
prudent  course  to  take.  No  witness  was 
present  or  could  tell  of  the  situation  when 
Moses  did  get  out  It  may  have  been  that 
he  waited  until  the  horses  started  off,  and 
got  cut  to  save  himself  from  another  possi- 
ble injury.  His  coming  in  contact  with  the 
wire  was  In  all  probability  purely  accidental 
The  Jury  could  not  have  found  that  he  was 
negligent  without  indulging  In  pure  specula- 
tion and  conjecturing  facts  of  which  there  was 
no  evidence.  Contributory  negligence  will 
not  be  prestimed;  but  like  negligence  in  gen- 
eral, must  be  proved.  T.  &  P.  Ry.  Co.  v. 
Shoemaker,  98  Tex.  451,  84  S.  W.  1049;  Sub- 
urban Elec.  Co.  v.  Nugent  58  N.  J.  Law,  658, 
34  Atl.  1069,  32  L.  R.  A.  700;  Wilson's  Adm'rs 
V.  RaUway  Co.  (Ky.)  86  S.  W.  691.  We  think 
the  court  correctly  refused  the  requested 
charge. 

Two  other  special  charges  were  requested 
and  refused.  One  (numbered  3)  not  only  sub- 
mitted as  facts  occurrences  of  which  there 
was  no  evidence — ^whether  the  wire  was  brok- 
en by  the  falling  of  a  limb — ^but  authorized  a 
finding  for  the  appellant  without  reference 
to  another  issue  made  by  the  pleading  and 
the  testimony — the  failure  of  the  appellant 
to  sooner  discover  and  remove  the  fallen 
wire.  The  other  requested  charge  (number- 
ed 7),  in  addition  to  being  subject  to  the  ob- 
jection last  mentioned,  was  also  on  the 
weight  of  the  evidence.  Appellant  by  other 
assignments  Insists  that  if  these  charges 
were  incorrectly  framed,  they  were  neverthe- 
less sufllcient  to  direct  the  court's  attention 
to  the  Issues  to  which  they  related,  and  that 
fuller  instructions  upon  those  issues  should 
have  been  given.  The  rule  invoked  applies 
to  cases  where  there  has  been  a  failure  on 
the  part  of  the  cooirt  to  present  in  his  charge 
a  material  issue  of  fact  relied  upon  either  as 
a  ground  of  recovery  or  as  a  defense  to  the 
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artlon.  See  NevUle  t.  Mitchell,  28  Tex.  Or. 
App.  89,  66  S.  W.  579,  and  cases  there  cited. 
We  know  of  no  Instance  In  which  it  has  been 
held  to  require  further  instrnctlons  when  in 
the  charge  already  given  the  issue  has  been 
substantially  covered,  or  where  it  is  sought 
merely  to  have  placed  before  the  jury  the 
converse  of  that  which  has  already  been  sub- 
mitted. The  Issues  to  which  the  special  re- 
quested charges  related  had  been  substantial- 
ly embraced  in  the  general  and  special  In- 
structions previously  given. 

There  are  Ave  assignments  based  upon  the 
failure  of  the  court  to  include  in  bis  general 
charge,  and  in  connection  with  the  issues  of 
fact  submitted  as  the  basis  of  the  right  of 
the  plaintiff  to  recover,  the  converse  of  what 
was  there  given.  The  charge  of  the  court  in 
the  respects  mentioned  was  not  affirmatively 
erroneous,  and  the  Jury  was  elsewhere  told 
that  the  burden  of  proof  was  on  the  plain- 
tiffs. The  failure  to  present  the  Issues  in  a 
negative  form  is  a  matter  of  which  no  com- 
plaint can  be  made  In  the  absence  of  a  re- 
quested charge  supplying  the  omission. 
Boone  v.  Miller,  73  Tex.  562,  11  S.  W.  551; 
Myer  v.  Fruln  (Sup.)  16  S.  W.  868.  At  the 
instance  of  the  appellant,  the  court  gave  spe- 
cial charges  presenting  the  main  defenses  up- 
on which  it  relied. 

Mrs.  Moses,  wife  of  the  deceased,  was  per- 
mitted to  testify  as  to  the  condition  of  the 
insnlation  on  the  wires  of  the  appellant  at 
and  near  the  place  where  the  accident  occur- 
red, as  observed  by  her  on  Monday  follow- 
ing the  Thursday  on  which  her  husband  was 
killed.  To  this  appellant  objected,  on  the 
ground  that  the  testimony  was  immaterial 
and  related  to  the  condition  of  the  wires 
"after  the  transaction."  There  was  no  evi- 
dence that  the  wire  had  undergone  any 
change  between  the  time  of  the  accident  and 
the  time  it  was  observed  by  the  witness.  We 
think  the  intervening  space  would  atFect  the 
weight,  rather  than  the  admissibility,  of  the 
testimony. 

Complaint  is  also  made  of  the  admission 
of  evidence  as  to  the  amount  of  the  capital 
stock  for  whi<^  the  appellant  had  been  in- 
corporated. The  following  is  disclosed  by  the 
record  regarding  the  testimony  and  the  ob- 
jections made:  Andrews,  the  chief  electrician 
for  appellant,  was  on  the  stand,  and  had  tes- 
tified that  he  supposed  the'  company  was  in- 
corporated under  the  laws  of  the  state  of 
Texas.  Counsel  for  appellee  then  asked  this 
question:  "Capitalized  at  $75,000?  Answer: 
That's  what  they  say.  Defendant's  Counsel: 
I  think  the  last  question  is  Improper.  It  Is 
immaterial  whether  it  is  $5,000  or  $100,000. 
Court:  I  don't  know,  if  the  witness  knows 
about  it.  Defendant:  We  object  because  it 
is  immaterial  and  irrelevant,  and  except  to 
the  ruling  of  the  court"  Admitting  that  the 
testimony  was  Irrelevant  and  immaterial,  and 
we  think  it  was,  that  fact  alone  would  not 
Justify  a  reversal  of  the  Judgment    The  er- 


ror was  tedinlcal,  and  no  injoiy  is  claimed 
as  the  probable  result  The  size  of  the  ver- 
dict is  not  assailed  as  excesslv& 

The  principal  ground  relied  on  for  a  re- 
Tersal  of  this  Judgment,  If  we  may  Judge 
from  the  argument  of  counsel,  is  embraced 
in  the  objection  to  the  following  portion  of 
the  court's  charge:  "If  you  find  from  the  evi- 
dence that  defendant  maintained  proper  and 
suitable  appliances  and  devices  at  its  power 
plant  for  the  purpose  of  indicating  when  a 
wire  charged  with  electricity  was  broken  and 
down  on  the  ground,  but  if  you  find  that  It 
failed  to  exercise  ordinary  care  as  to  the  in- 
spection of  such  appliances,  and  yon  further 
find  that  If  defendant  had  inspected  such  de- 
vices or  appliances,  it  could  and  would  hare 
seen  and  known  that  such  charged  wire  (U 
any)  was  broken  and  down  on  the  ground  in 
time  to  have  prevented  the  injury,  and  that 
defendant  failed  to  exercise  ordinary  care  as 
to  inspecting  such  appliances  (if  any),  and  if 
you  further  find  that  such  failure  (if  any) 
was  negligence,  and  that  said  negligence 
was  a  proximate  cause  of  the  death  of  said 
S.  H.  Moses,  and  that  deceased  was  not 
guilty  of  contributory  negligence  and  that 
on  account  of  his  death  plaintiffs  have  sus- 
tained a  i)ecunlary  loss,  you  wlU  find  for 
plalntifTs."  The  specific  objection  is  that 
this  charge  makes  appellant  a  private  cor- 
poration, responsible  for  the  negligent  con- 
duct of  its  servant  It  is  conceded  that 
the  appellant's  liability  for  the  death  of 
Moses,  if  there  is  any,  rests  upon  the  second 
clause  of  article  3017  of  the  Revised  Statutes 
of  1895,  which  reads  as  follows:  "When  the 
death  of  any  person  Is  caused  by  the  wrong- 
ful act  negligence,  unsklllfulness,  or  default 
of  anotiier."  The  testimony  shows  that  the 
appliance  Installed  for  detecting  broken  or 
grounded  wires  was  In  good  working  order. 
On  the  night  of  the  accident  an  employfi  by 
the  name  of  Woodward  was  in  charge  of  the 
plant  and  It  was  his  dutjr  to  watch  this  ap> 
pliance  and  discover  when  any  break  occnr^ 
red.  Woodward  testified  that  he  did  make 
observations  at  short  Intervals  during  the 
night  prior  to  the  tUue  he  was  notified  that 
Moses  had  been  kUled,  but  discovered  noth- 
ing wrong.  As  accounting  for  the  failure  of 
this  break  to  manifest  itself  on  the  appli- 
ance, appellant  contends  that  the  broken  wire 
was  the  one  on  which  the  return  current 
came  into  the  power  house,  and  that  the  end 
next  to  the  machinery  was  not  grounded,  but 
swung  clear  of  the  earth.  There  was  a  con- 
flict in  the  testimony  as  to  whether  both 
ends  of  the  broken  wire  were  on  the  ground 
at  any  time.  Witnesses  for  the  appellees  tes- 
tified unequivocally  that  when  they  first  ar- 
rived upon  the  scene,  both  ends  .were  on  the 
ground,  and  about  four  or  five  feet  apart  A 
witness  for  appellant,  one  of  its  employ^, 
who  arrived  some  time  afterward,  testified 
that  the  end  of  the  wire  next  to  the  power 
plant  was  swinging  above  the  ground.    It  la 
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not  denied  that,  if  both  ends  were  on  the 
groand,  the  trouble  wonld  have  been  dis- 
closed In  the  office.  There  was  testimony 
tending  to  show  that  the  wire  was  probablj 
do?ra  as  early  as  11  o'clock  that  night  Ap- 
pellant Insists  that,  if  there  was  any  negli- 
gence in  falling  to  discover  that  a  wire  was 
down,  it  was  that  of  Woodward,  the  man  in 
charge,  whose  duty  It  was  to  inspect  the  ap- 
pliance and  report  the  trouble,  and  that  for 
such  negligence  it  is  not  made  liable  by  the 
statute.  Upon  this  phase  of  the  action  ap- 
pellees charged  in  their  petition  that  the  ap- 
pellant, not  one  of  Its  employ^,  was  guilty 
of  negligence  in  failing  to  Inspect  the  appli- 
ance installed  for  the  purpose  of  ascertaining 
the  condition  of  its  wires,  claiming  that,  if 
this  had  been  done,  it  would  have  been  dis- 
covered that  one  of  the  wires  was  down  In 
time  to  have  caused  its  removal  before  Moses 
vras  injured.  While  this  manner  of  pleading 
was  perhaps  a  needless  statement  of  details 
in  charging  a  breach  of  the  general  duty  to 
sooner  ascertain  the  condition  of  the  wire 
and  avert  the  danger,  this  was  nevertheless 
the  substance  of  the  complaint  It  is  well 
settled  by  the  decisions  of  this  state  that  a 
private  corporation,  such  as  the  appellant,  is 
Included  within  the  terms  of  the  statute  be- 
fore referred  to,  and  under  certain  circum- 
stances may  be  held  liable  for  injuries  result- 
ing in  death.  Fleming  v.  Loan  Agency,  87 
Tex.  238,  27  S.  W.  128,  26  L.  R.  A.  250.  The 
duties  of  private  corporations  with  reference 
to  their  employes  and  to  the  public,  and  for 
the  purpose  of  determining  their  statutory  li- 
ability, nay  be  divided  into  two  classes — 
tbe  delegable  and  the  nondelegable.  The  lat- 
ter consist  of  those  primary  or  absolute  du- 
ties which  the  law  as  a  matter  of  sound  pub- 
lic policy  for  some  sahitary  purpose  imposes 
as  a  condition  upon  which  the  corporation 
shall  exist  and  carry  on  a  business  which 
may  injariously  affect  tbe  persons  or  proper- 
ty of  otbers.  A  failure  to  perform  that  class 
of  duties  is  regarded  as  the  personal  omis- 
sion or  default  of  the  corporation  Itself,  and, 
If  such  failure  be  tbe  result  of  negligence, 
the  negligence  is  that  of  the  corporation,  and 
not  that  of  a  servant  to  whom  such  non- 
delegable duties  may  have  been  Intrusted. 
Among  the  primary  duties  of  a  corporation 
operating  an  electric  light  plant  and  using 
wires  for  the  distribution  of  a  dangerous 
current  of  electricity  is  that  of  exercising  a 
proper  degree  of  care,  not  only  in  the  erec- 
tion of  its  lines  and  Instrumentalities,  but  In 
maintaining  them  thereafter  in  a  reasonably 
safe  condition.  Tbe  performance  of  the  lat^ 
ter  obligation  carries  with  it  another  equally 
absolute — that  of  making  such  an  inspection 
of  the  condition  of  its  property  as  may  be 
practicable  and  reasonably  essential  to  tbe 
accomplishment  of  that  end.  By  this  means 
alone  can  the  corporation  vouchsafe  to  the 
public  that  degree  of  protection  which  the 
law  requires  it  to  render.  Clt  leL  Co.  t. 
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Thomas,  45  Tex.  Civ.  App.  20,  99  S.  W.  879; 
Standard  L.  &  P.  Co.  v.  Muncey,  33  Tex. 
Civ.  App.  416,  76  S.  W.  931;  S.  A.  Gas  &  E. 
Co.  V.  Badders,  46  Tex.  Civ.  App.  559, 103  S. 
W.  229;  Day  v.  Con.  L.  &  P.  Co.,  136  Mo.  App. 
274,  117  S.  W.  81;  Brown  v.  Con.  L.  &  P.  Co. 
(Mo.  App.)  109  S.  W.  1032;  Byerly  v.  Con.  L. 
&  P.  Co.,  130  Mo.  App.  593,  109  S.  W.  1066; 
Dow  v.  Sunset  Tel.  Co.  (Cal.)  106  Pac.  587; 
Gentzkow  v.  Portland  Co.,  54  Or.  114,  102 
Pac.  614;  Herbert  v.  Lake  Charles  I.  L.  & 
W.  Co.,  Ill  La.  522,  35  South.  731,  64  L.  R. 
A.  101,  100  Am.  St  Bep.  505;  Elliott  on 
Roads  and  Streets,  $  882;  1  Thompson  on  Neg. 
SS  802,  803.  The  author  last  referred  to  says; 
"A  proprietor  dealing  with  so  dangerous  and 
deadly  an  agency  as  electricity  is  bound  to  a 
continuous  inspection,  to  the  end  of  seeing 
that  his  wires  are  properly  Insulated,  and  to 
the  end  of  discovering  any  breakage  in  them, 
so  as  to  remove  the  current,  or  otherwise 
render  them  harmless  at  as  early  a'  period  as 
is  consistent  with  a  very  high  degree  of  care 
and  diligence.  The  obligation  of  exercising 
a  degree  of  care  proportionate  to  the  danger 
obviously  demands  nothing  less  than  this. 
Such  a  company  will  hence  become  liable  to 
pay  damages  for  an  injury  to  a  person  prox- 
imately resulting  from  its  failure  to  remove, 
after  notice,  actual  or  implied,  a  wire  which 
bad  broken  from  its  poles."  The  fact  that 
such  duties  must  be  discharged  through  the 
agency  of  servants  and  employes  does  not  af- 
fect tiielr  absolute  character.  The  corpora- 
tion cannot  shift  its  personal  obligations. 
Bailway  Co.  v.  Kernan,  78  Tex.  294,  14  S.  W. 
668,  9  li.  R.  A.  703,  22  Am.  St  Rep.  52;  Cad- 
den  V.  American,  etc.,  Co.,  88  Wis.  409,  60  N. 
W.  800;  Baird  v.  EelUy,  92  Fed.  884,  35  C. 
C.  A.  78;  TIerney  v.  M.  &  St  L.  Co.,  83 
Minn.  311,  23  N.  W.  229,  53  Am.  Rep.  35;  2 
Labatt  on  Master  and  Servant,  pp.  1616-1625; 
Evans  v.  La.  Lumber  Co.,  Ill  La.  534,  35 
South.  736;  Norfolk  W.  R.  Co.  v.  Houchlns' 
Adm'r,  95  Va.  398,  28  S.  E.  578,  46  L.  R.  A. 
359,  64  Am.  St  Rep.  791. 

We  come,  then  to  the  question,  Did  the 
charge  complained  of  impose  upon  the  appel- 
lant responsibility  for  the  negligence  of  its 
servant?  An  answer  to  this  involves  the  fur- 
ther question,  Was  the  duty  to  Inspect  the  ap- 
pliance which  appellant  had  provided  for  as- 
certaining the  condition  of  its  wires  one  of 
appellant's  primary  or  personal  duties,  or  was 
it  one  that  might  be  assigned?  It  appears 
that  appellant  was  engaged  in  the  business 
of  furnishing  electricity  to  private  indivi- 
duals for  the  purpose  of  Illumination,  and 
perhaps  for  other  uses  Incidentally  connected 
with  the  usual  and  legitimate  operation  of 
such  an  enterprise.  For  the  purpose,  no 
doubt,  of  being  able  at  all  times,  both  during 
the  night  as  well  as  the  day,  to  readily  de- 
tect whether  or  not  any  of  Its  wires  were 
down  or  broken,  appellant  bad  Installed  and 
was  maintaining  this  mechanical  device.  By 
an   inspection   of  tills   Instrumentality   the 
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lines  themselves  could  be  Inspected.  When 
this  method  Is  shown  to  be  one  of  the  appel- 
lant's own  selection,  and  the  one  upon  which 
It  relied  on  the  night  of  this  accident,  It  can- 
not now  complain  because  the  court  treat- 
ed It  as  the  one  through  which  the  duty  of 
Inspection  might  have  been  successfully  per- 
formed. The  failure  to  Inspect  this  appliance 
was  under  the  facts  of  this  case  a  failure  to 
Inspect  the  wires.  Diligence  In  making  in- 
spections Is  usually  to  be  measured  by  the 
opportunity  coupled  with  the  probable  de- 
mands for  a  necessity  of  making  them.  Hav- 
ing provided  this  convenient  device  for  per- 
forming that  service,  appellant  had  thereby 
enlarged  its  opportunities,  and  the  fruits  of 
ordinary  diligence  increased  correspondingly. 
If  under  those  conditions  the  failure  to  use 
that  appliance  as  a  means  of  inspecting  the 
wires  was  the  negligent  omission  of  a  non- 
delegable duty,  the  fault  was  that  of  the  ap- 
pellant. Corporations  must  of  necessity  ex- 
ercise their  functions  and  perform  their  du- 
ties through  the  medium  of  subordinates  and 
employes.  The  fact  that  an  omission  is  the 
result  of  some  dereliction  on  the  part  of 
such  subordinate  or  employ^  to  perform  a 
primary  duty  of  the  master  makes  it  none 
the  less  the  default  of  the  employer.  The 
negligence  may  be  chargeable  to  both.  If  a 
corporation  cannot  assign  the  duty  of  mak- 
ing an  Inspection  requiring  a  personal  ex- 
amination of  its  lines  for  the  purpose  of  as- 
certaining their  condition,  and  tliereby  evad« 
liability  for  resulting  injuries,  we  do  not 
think  the  escape  is  facilitated  by  adopting  a 
different  method  of  doing  the  same  thing. 
The  duty  Is  none  the  less  absolute  and  im- 
perative because  it  may  be  performed  more 
easily  and  readily  with  the  aid  of  a  mechan- 
ical device.  The  manner  of  its  performance 
does  not  alter  its  character,  or  make  that 
delegable  which  was  not  so  before.  We 
think  the  legal  effect  of  the  paragraph  com- 
plained of  was  to  submit  to  the  Jury  the  is- 
sue of  whether  or  not  the  appellant  had  fail- 
ed to  perform  one  of  its  primary  and  abso- 
lute duties.  Woodward,  the  man  in  charge 
of  the  plant  on  that  occasion,  was  with  refer- 
ence to  the  performance  of  this  duty  more 
than  a  mere  servant.  He  was  the  agent  and 
representative  of  the  corporation  itself.  A 
failure  upon  bis  part  to  examine  the  appli- 
ance for  the  purpose  of  ascertaining  the  con- 
dition of  the  wires  was  a  failure  of  the  cor- 
poration Itself  to  Inspect.  We  do  not  think 
that  the  charge  complained  of  is  subject  to 
the  objection  urged. 

There  is,  however,  a  feature  of  this  case 
which  has  not  been  discussed  in  the  briefs  of 
counsel,  but  to  which  we  think  it  proper  to 
refer  as  bearing  upon  the  question  of  wheth- 
er or  not  the  court  committed  the  errors  com- 
plained of  in  the  charges  quoted,  or  in  refus- 
ing the  special  charges  with  reference  to 
appellant's  duty.     The  testimony   Indicated 


that  the  street  or  road  into  which  the  wire 
had  fallen  was  outside  of  the  corporate  lim- 
its of  the  town  of  Jacksonville,  but  that  it 
was  a  public  highway.  It  was  also  shown 
that  appellant's  wires  had  been  strung  across 
the  road  without  authority  having  t>eai  ob- 
tained for  that  purpose  from  any  one.  If 
this  be  true,  then  the  appellant  was  main- 
taining a  nuisance  and  was  responsible  abso- 
lutely, and  without  reference  to  negligence, 
for  whatever  injuries  were  caused  by  the 
maintenance  of  such  an  obstruction.  Van 
Home  T.  Newark  Ry.  C!o.,  48  N.  J.  Ekj.  332, 
21  AU.  1034;  Finch  v.  Riverside  Co.,  87  Cal. 
097,  26  Pac.  766;  Jones  on  Easements,  | 
800;  1  Joyce  on  Elect  {  332,  and  cases  dted. 
The  placing  of  poles  and  wires  upon  a  public 
highway  for  the  purpose  of  furnishing  lights 
to  private  persons  is  not  one  of  the  uses  for 
which  highways  are  established,  and  the 
right  to  do  so  must  be  acquired  from  the 
proper  authorities.  Freund  on  PoL  Pow.  | 
658.  See  cases  last  cited.  The  public  Iiave  a 
right  to  the  free  and  unobstructed  use  of  the 
highways  of  the  country.  We  know  no  bet- 
ter illustration  of  the  dangers  likely  to  result 
from  hanging  wires  over  public  roads  than 
that  which  is  furnished  by  the  facts  of  this 
case.  That  such  a  menace  Is  in  law  an  ob- 
struction can  hardly  be  questioned.  It  is 
true  that  appellees  have  not  sought  to  place 
their  right  to  recover  upon  that  ground,  but 
there  is  nothing  in  the  pleadings  -which 
would  preclude  the  consideration  of  that  fact 
in  determining  appellant's  liability. 

It  is  unnecessary  to  discuss  the  remaining 
assignments  of  error,  and  the  Judgmoit  is 
accordingly  affirmed. 

WILLSON,  C.  J.,  did  not  Sit  in  this  caafe 


CLBGO  et  al.  v.  MAXER  et  aL 
(Gonrt  of  Civil  Appeals  of  Texas.    Feb.  8, 

mi;) 

Bbokeks  (}  53*)— Sale  or  Land— PiBFOUf- 
ANCB  OF  Enoaoement— Right  to  Coiaas- 
siON»— Pbocurino  Cause. 

In  an  action  bjr  a  broker  for  oommiasions, 
plaintiff  never  having  found  a  purdiaser  who 
was  either  willing  or  able  to  boy,  and  the  sale 
having  been  made,  not  to  the  person  to  whom 
plaintiff  attempted  to  sell,  but  to  him  and  to 
two  others,  plaintiff  was  not  the  procuring 
cause  of  the  sale,  and  was  not  entitled  to  com- 
missionB. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  |  74;   Dec.  Dig.  |  68.*] 

Appeal  from  District  Court,  Tom  Oreen 
County;   J.  W.  Timmins,  Judge. 

Action  by  Max  Mayer  and  otherd  against 
T.  J.  Clegg  and  others.  Judgment  for  plain- 
tiffs and  defendants  appeal.  Reversed  and 
rendered. 

J.  J.  Neill  and  O.  K.  Bdl,  for  appellants. 

JENKINS,  J.  Appellees  brought  suit  to 
recover  of  appellants  commissions  for  the 
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sale  of  lands.  They  alleged  that  they  were 
agents  for  the  sale  of  appellants'  ranch,  and 
tliat  they  procured  purchasers  therefor  in 
the  persons  of  T.  D.  Word,  O.  H.  Word,  and 
C.  R.  Word,  to  whom  appellants  sold  said 
land.  The  case  was  tried  before  the  court 
without  a  jury,  and  Judgment  was  rendered 
for  appellees  for  5  per  cent  commissions  on 
said  sale,  amounting  to  $1,100.40. 

The  evidence  shows  that  T.  J.  Clegg  in 
1906  placed  his  ranch  in  the  hands  of  appel- 
lees for  sale  at  $3.{30  per  acre,  agreeing  to 
pay  them  a  commission  of  5  per  cent,  in  the 
erent  of  a  sale.  T.  J.  Clegg  sold  said  land  in 
1906  to  T.  D.  Word  and  his  two  sons,  H. 
0.  and  C.  B.  Word.  In  1905  Mayer  described 
the  land  to  H.  O.  Word  and  asked  him  to 
look  at  It.  pricing  the  same  to  him  at  $3.50 
per  acre.  H.  O.  Word  promised  to  do  so, 
stating  that  If  it  suited  htm,  and  that  if  he 
could  interest  his  father  in  the  transaction, 
he  would  purchase  it.  He  spoke  to  his  fa- 
ther about  it,  but  failed  to  Interest  him  in 
the  purchase.  He  did  not  go  to  look  at  the 
land,  for  the  reason  that  he  was  informed 
by  another  party  that  it  had  no  protection, 
by  which  was  meant  that  it  had  no  brush  or 
brakes  on  it  for  the  protection  of  stock  from 
winter  storms.  H.  O.  Word  afterwards  saw 
Mayer  and  told  him  tliat  the  land  would 
not  suit  him,  for  the  reason  that  it  bad  no 
protection.  Mayer  tried  to  sell  to  H.  O. 
Word  other  lands,  but  failed  to  do  so.  Sub- 
sequently T.  J.  Clegg  informed  Mayer  that 
the  price  of  said  land  was  $4  per  acre. 
Mayer  tried  to  sell  the  land  to  one  Clark  at 
this  price,  and,  failing  to  do  so,  Clegg  in- 
formed Mayer  that  said  land  was  withdrawn 
from  the  market,  and  that,  instead  of  sell- 
ing it,  he  had  concluded  to  buy  more  land 
and  increase  the  size  of  bis  pasture.  This 
action  on  the  part  of  Clegg  appears  to  have 
been  in  good  faith,  and  not  for  the  purpose 
of  avoiding  the  payment  of  commissions  on 
a  pending  sale.  No  sale  was  pending  at  this 
time. 

In  July  or  August,  1906,  T.  J.  Clegg  was 
in  the  office  of  apxwllees  when  Mayer  was 
trying  to  sell  H.  O.  Word  another  tract  of 
land.  Mayer  stated  to  Word  that  if  he  de- 
sired to  purchase  he  had  better  do  so  at 
ODce,  as  land  was  advancing  in  price;  that 
he  could  hare  sold  him  the  Clegg  ranch  at 
13.50  per  acre,  but  that  Clegg  afterwards 
raised  the  price  to  $4  per  acre,  and  had  now 
taken  It  off  of  the  market.  Clegg  corrobo- 
rated tills  statement,  and  agreed  with  Mayer 
that  lands  in  that  section  were  adyaucing 
In  price.  H.  O.  Word  replied  that  the  Clegg 
ranch  would  not  have  suited  him  anyway, 
as  it  had  no  protection.  Clegg  said  that 
Word  was  mistaken  in  this.  H.  O.  Word 
testifled  that  he  had  no  idea  at  that  time 
of  buying  the  Clegg  ranch,  and  Clegg  testi- 
fied that  at  said  time  he  had  no  idea  of 
selling  said  ranch.     Nothing  was  ever  said 


by  Mayer  to  either  of  the  Words  subsequent 
to  this  about  selling  this  land.  Word  was 
neither  able  nor  willing  to  buy  then,  or  at 
any  other  time,  unless  his  father  would  as- 
sist him.  Some  two  weeks  before  the  sale 
of  the  land,  T.  D.  Word  met  T.  J.  Clegg, 
whom  he  had  known  for  many  years,  and 
asked  him  if  he  wanted  to  sell  his  ranch, 
stating  that  one  of  his  sons  had  recently 
married,  and  that  the  other  would  do  so 
soon,  and  that  he  wanted  to  help  them  to 
buy  a  ranch.  Clegg  replied  that  he  had  tak- 
en his  land  off  the  market,  but  if  he  could 
sell  at  once  he  would  be  willing  to  do  bo  at 
$4  per  acre.  T.  D.  Word  was  then  on  his 
way  to  an  eastern  county,  where  he  was  go- 
ing after  some  registered  cattle.  He  asked 
Clegg  if  be  would  leave  the  proposition  open 
imtll  his  return,  and  Clegg  agreed  to  do  so. 
Upon  the  return  of  T.  D.  Word,  some  two 
weeks  later,  he  and  his  two  sons  met  Clegg 
and  bought  the  land  from  him  at  $4  per  acre. 

Appellants,  under  appropriate  assignments, 
present  the  proposition  that  the  judgment  of 
the  court  below  is  not  supported  by  the  evi- 
dence. In  this  we  concur.  The  appellees 
never  at  any  time  found  a  purchaser  who 
was  either  willing  or  able  to  buy.  The  sale 
was  not  made  to  the  party  to  whom  they  at- 
tempted to  sell,  but  to  him  and  to  two  others. 
What  was  done  by  appellees  in  attempting  to 
sell  the  land  to  H.  O.  Word  had  nothing  to 
do  with  the  purchase  of  the  land  by  T.  D. 
Word,  H.  O.  Word,  and  C.  R.  Word.  The 
acts  of  appellees  were  not  the  efficient  cause 
of  said  sale.  The  appellant  T.  J.  degg  had, 
in  good  faith,  withdrawn  the  land  from  sale 
by  appellees  before  negotiations  for  the  sale 
which  was  made  l)egan.  For  these  reasons, 
appellees  are  not  entitled  to  commissions  on 
said  sale.  Duvall  v.  Moody,  24  Tex.  Civ. 
App.  627,  60  S.  W.  269;  Brown  v.  Shelton, 
23  S.  W.  483 ;  Montgomery  v.  Biering,  30  S. 
W.  508;  Burch  v.  Hester  et  al.,  109  S.  W. 
399;  Karr  v.  Brooks,  129  S.  W.  160. 

In  view  of  the  disposition  which  we  make 
of  this  case,  it  is  not  necessary  to  pass  on 
the  other  assigimients  of  error.  The  evi- 
dence in  the  case  was  fully  developed  on  the 
trial;  and,  as  the  same  shows  no  cause  of 
action  on  the  part  of  appellees,  we  reverse 
the  Judgment  of  the  court  below,  and  here 
now  render  judgment  for  appellanta 

Reversed  and  rendered. 


HOWARD  V.  WATERMAN  LUMBER  A 

SUPPLY  CO.  et  al. 

(Court  of  Civil  Appeals  of   Texas.     Jan.   11, 

1911.     Rehearing  Denied  Feb.  9,  1911.) 
1.  Tbial  (§  139*)— Direction  of  Vkbdict. 

Where  the  evidence  most  favorable  to 
plaintiff  is  sufficient  to  raise  a  question  for  tlie 
jury,  it  is  error  to  direct  a  verdict  for  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  332-341;    Dec.  Dig.  i  139.*] 
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2.  Masteb  and  Sebvawt  (§8  286.  289*)— In- 
JUEY  TO  Sebvant— Railroads— Nkqliqbnce 

— CONTBIBUTOBT    NEOUOENCE. 

In  an  action  by  a  track  Burfacer  for  in- 
juries at  a  switcli,  caused  by  collision  of  a 
''shay"  engine  and  log  car  on  which  plaintiff 
was  riding,  evi^pnce  held  to  make  the  negli- 
gence of  defendant  and  the  contributory  neg- 
ligence of  the  plaintiff  questions  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1010-1050,  108^-1132; 
Dec.  Dig.  SS  286,  2i89.»] 

3.  Railboads  (S  358*)— Pebsons  ow  Tback— 
INJUBT  —  Gabb  Requibed  fbom  Tbain 
Cbew. 

It  is  the  duty  of  operatives  of  a  railroad 
train  to  use  ordinary  care  to  discover  persons 
who  have  a  right  to  be  on  the  tracic,  and  failure 
so  to  do  is  negligence  which  entitles  one  in- 
jured thereby,  if  not  himself  negligent,  to  re- 
cover damages. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ii  1236,  1237;  Dec.  Dig.  {  358.»] 

4.  Masteb  and  Sebvant  (8  288*)- Injubt  to 

SeBVANT—RAIIBOADS— NEGLIGENCE  —  CON- 

tbibutobt  Negligence. 

In  an  action  by  a  track  surfacer  for  in- 
juries at  a  switch  caused  by  collision  of  a 
shay"  engine  and  log  car  on  which  plaintiff 
was  riding,  held  that  the  question  of  assump- 
tion of  risk  was  for  the  jury  on  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  1068-1068;  Dec.  Dig.  8 
288.*] 

5.  WoBDS  AND  Phbases- "Dinkey  Engine." 

A  "dinkey  engine"  is  a  locomotive  of  regu- 
lar pattern,  but  small  size. 

Appeal  from  District  Court,  Shelby  Coun- 
ty;   JameB  I.  Perkins,  Judge. 

Action  by  Cbarles  Howard,  by  next  friend, 
etc.,  against  the  Waterman  Lumber  &  Sup- 
ply Company  and  another.  From  a  judgment 
on  a  directed  verdict  for  defendants,  plaintiff 
appeals.    Reversed  and  remanded. 

S.  W.  Blount  and  S.  M.  Adams,  for  ap- 
pellant. Davis  &  Davis  and  Young  &  Stincb- 
comb,  for  appellees. 

McMBANS,  J.  Cbarles  Howard,  a  minor, 
by  his  father  as  next  friend,  brought  this  suit 
against  the  Waterman  Lumber  &  Supply 
Company  and  the  Texas  &  Gulf  Railway 
Company  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him. 
Plaintiff  afterwards  dismissed  his  suit 
against  the  Railway  Company,  leaving  the 
Lumber  &  Supply  Company  as  sole  defendant. 
The  case  was  tried  by  the  court  with  the  as- 
'  sistance  of  a  Jury;  and  after  all  the  testi- 
mony had  been  introduced  the  court  in- 
structed the  jury  to  return  a  verdict  for  the 
defendant,  which  was  done,  and  thereupon  a 
judgment  was  entered  in  defendant's  favor, 
from  which  the  plaintiff  has  prosecuted  this 
appeal. 

Appellant's  only  assignment  of  error  com- 
plains of  the  action  of  the  court  In  instruct- 
ing a  verdict  against  him,  and  this  assign- 
ment should  be  sustained  if  the  evidence  was 
sufficient  to  require  the  submission  of  the 
issues  Involved  to  the  Jury.  This  requires  a 
discussion  of  the  testimony. 


The  following  facts  are  undisputed:  Upon 
the  date  plaintiff  alleged  he  was  hurt,  and 
for  nine  days  prior  thereto,  he  was  In  the 
employment  of  defendant  in  the  capacity  of 
track  surfacer.  Defendant  operated  two  saw- 
mills, one  located  at  Tlmpson  and  the  other 
at  Waterman.  These  were  about  15  miles 
apart.  The  Texas  &  Gulf  Railway  ran  be- 
tween these  places.  The  defendant  owned 
and  operated  a  line  of  railway  which  con- 
nected with  the  tra<&  of  the  Texas  &  Gulf 
Railway  about  one  mile  north  of  Waterman, 
and  ran  thence  eastwardly  Into  a  pine  forest 
from  which  defendant  procured  logs  to  be 
manufactured  into  lumber  at  Its  mills.  Near- 
ly all  of  defendant's  employes  who  were  en- 
gaged In  surfacing  the  track  of  its  railroad, 
and  in  loading  logs  on  cars  to  be  transiwrted 
to  the  mills,  lived  in  Timpson,  and  it  was 
a  part  of  their  contract  that  they  were  to  be 
carried  to  their  places  of  work  from  Timp- 
son over  the  Texas  &  Gulf  Railroad  to  its 
junction  with  defendant's  road,  and  thence 
over  defendant's  road  to  their  several  places 
of  work.  In  being  so  transported  these  em- 
ployes rode  on  log  cars,  which  we  gather 
from  the  testimony  were  not  like  ordinary 
flat  cars,  but  consisted  of  two  sets  of  trucks 
connected  by  a  long  coupling  pole,  and  over 
each  set  of  trucks  was  what  Is  called  a 
bumper,  upon  which  the  logs  rested,  these 
bumpers  resembling  the  bolsters  of  the 
ordinary  log  wagon.  The  cars  having  no 
flooring,  the  only  place  the  employes  could  sit 
while  riding  was  upon  the  bumpers.  The 
cars  which  carried  plaintiff  and  the  other 
employes  to  their  work  on  the  morning  plain- 
tiff claimed  to  have  been  hurt  were  moved 
by  a  dinkey  engine,  which  Is  a  locomotive 
of  regular  pattern  but  small  size,  from  Timp- 
son to  the  junction  of  plaintiff's  railroad. 
There  were  six  cars  In  the  train,  three  being 
pushed  In  front  of  the  locomotive  and  three 
pulled  behind  it  When  the  train  reached 
the  Junction  the  dinkey  set  some,  if  not  all, 
of  these  cars  on  the  defendant's  railroad, 
among  those  being  so  placed  being  the  one 
upon  which  plaintiff  was  riding,  and  this  car 
was  left  about  73  or  100  yards  from  the 
switch  that  connected  the  roads,  and  was  the 
car  nearest  the  switch.  Plaintiff  was  sitting 
on  the  bumper  of  the  car  that  was  nearest 
the  switch.  After  setting  the  cars  on  thb 
track  the  dinkey  was  run  onto  the  track  of 
the  Texas  &  Gulf  Railway,  where  it  was  to 
remain,  and  where  it  customarily  remained, 
until  defendant's  engine  which  carried  the 
cars  to  the  forest  or  "to  the  front"  came 
from  Waterman,  bringing  with  it  other  cars 
which  had  previously  been  hauled  to  Water- 
man, loaded  with  logs  for  the  defendant's 
mill  at  that  place.  This  locomotive  was 
called  a  "shay,"  and  was  operated  by  a  sys- 
tem of  cogs,  and  In  running  made  a  noise 
different  from  that  of  the  dinkey.    The  dinkey 


•For  other  cases  see  ume  topic  and  secUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Sorter  ft  Rep'r  Indexes 
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neually  reached  the  switch  first  and  did  so 
on  the  morning  In  question.  After  the  cars 
had  been  run  by  the  dinkey  on  defendant's 
track,  the  employes,  numbering  from  8  to  12, 
Including  plaintiff,  remained  upon  them, 
sitting  in  the  same  places  in  which  they  were 
ivhen  the  switch  was  reached.  After  about 
25  minutes  the  shay  left  Waterman  coming 
toward  the  switch,  sounding  its  whistle 
just  as  it  left,  and  this  was  heard  by 
plaintiff.  A  little  later  when  the  shay  reach- 
ed a  point  about  250  or  300  yards  from  the 
switch  plaintiff  looked  and  saw  the  shay 
coming  on  the  track  of  the  Texas  &  Gulf 
Railway,  and  it  was  running  fast  at  that 
time,  and  after  that  he  did  not  look  at  or 
pay  any  further  attention  to  It.  The  shay 
after  slowing  up  came  in  the  switch  push- 
ing a  car  or  cars  ahead  of  It,  and  began  to 
Increase  its  speed,  and,  without  decreasing 
Its  speed  but  ever  increasing  It,  ran  against 
tbe  car  upon  which  plaintiff  was  sitting  with 
such  force  as  to  derail  tbe  car  and  throw 
plaintiff  to  the  ground  in  front  of  the  wheels 
so  that  the  car  being  set  In  motion  by  force 
of  the  impact  ran  upon  and  injured  him. 
Plaintiff  heard  the  noise  made  by  the  moving 
■hay  from  the  time  he  saw  It  up  to  the  mo- 
ment of  the  collision  but  did  not  look>ln  that 
direction.  The  cars  upon  which  he  and  the 
other  employes  were,  were  placed  on  the 
switch  to  be  pushed  to  the  front  by  the  shay, 
and  It  was  usual,  and  in  fact  expected,  that 
defendant's  servants  would  couple  the  shay 
or  the  cars  pushed  by  It  to  the  cars  In  ques- 
tion before  tbe  movement  toward  the  forest 
was  begun.  The  coupling  is  made  by  tbe  use 
of  a  chain  and  pin  and  is  effected  by  an  em- 
ploy€,  usually  the  brakeman,  inserting  the 
pin  In  the  link  or  chain  while  standing  upon 
tbe  ground,  the  cars  coming  together  slowly 
to  allow  blm  to  do  this,  but  if  tbe  brakeman 
happoied  to  be  upon  the  bumper,  the  place 
where  plaintiff  was,  then  the  coupling  is 
made  by  him  while  occupying  that  position. 
The  facts  thus  far  stated  we  believe  are  un- 
disputed. Plaintiff  testified  that  he  was 
sitting  with  his  face  to  the  front,  that  he 
saw  the  shay  coming  when  It  had  reached 
a  point  abont  250  or  300  yards  from  the 
switch,  and  that  he  did  not  thereafter  look, 
but  that  he  expected- it  to  slow  down  at  the 
switch  and  to  approach  tbe  car  upon  which 
be  was  riding  slowly  as  was  done  every 
morning  and  as  was  usual;  that  he  heard 
the  shay  coming ;  that  be  bad  his  back  to  it 
and  did  not  look  around  again;  that  he 
heard  it  puffing  and  knew  it  was  coming,  but 
did  not  know  how  close  It  was ;  that  If  the 
whistle  had  been  sounded  or  the  bell  rung 
he  would  have  looked ;  that  he  did  not  know 
the  shay  was  coming  then;  that  the  shay 
had  not  been  running  Into  tbe  cars  every 
morning  and  it  did  not  generally  run  Into 
-the  switch  fast  but  would  slow  up  and  move 
In  on  the  switch ;  that  when  the  switch  was 
thrown  they  always  slowed  up  to  come  in 


and  that  he  relied  on  them  slowing  up  that 
morning,  but  that  he  did  not  look  to  see  if 
that  was  done;  that  he  did  not  know  the 
shay  was  as  close  as  it  was.  "It  generally 
slowed  up  every  morning  and  I  thought  it 
was  going  to  do  that  that  morning.  I  beard 
It  coming,  but  did  not  know  how  fast  it  was 
coming.  I  did  not  look  around  to  see  how- 
fast  or  slow  it  was  coming.  I  did  not  think 
it  was  going  to  run  Into  the  car."  He  could 
have  seen  the  shay  at  all  times  from  the  time 
it  entered  the  switch  until  It  reached  the  car 
he  was  on  had  he  looked.  He  further  testi- 
fied that  the  shay  would  stop  at  the  switch 
for  the  switch  to  be  opened,  or  if  it  was 
already  open  the  shay  would  slow  up  and 
couple  on  to  the  cars  and  then  carry  them  on 
out  to  the  work.  "I  would  remain  on  the 
car  every  morning  when  we  would  come  from 
Timpson  and  they  would  set  us  out  there, 
and  when  the  shay  would  come  from  Water- 
man and  connect  on  to  us  I  would  stay  on 
the  car  while  they  were  making  the  coupling. 
In  switching  the  cars  I  never  got  off  of 
them." 

Foster  Seawell,  another  employ^  of  de- 
fendant, was  riding  on  the  same  bumper  with 
the  plaintiff  and  was  sitting  by  him  Just  be- 
fore the  collision.     He  testified: 

"I  had  been  working  for  that  company 
four  months  and  I  was  never  ordered  by  any 
one  not  to  stay  on  those  cars  while  being  con- 
nected with  others.  I  never  had  any  orders 
from  anybody  not  to  stay  on  those  cars. 
That  morning  that  Charley  was  hurt  I  was 
on  the  car  with  him.  I  heard  the  shay  that 
morning  down  the  road  a  piece,  but  was  not 
paying  any  attention.  I  noticed  it  was  com- 
ing to  take  us  on  out;  before  that  morning 
when  tbe  shay  would  come  in  on  the  switch 
I  would  remain  on  the  log  cars  while  they 
were  making  connections,  l^ey  had  a  ca- 
boose besides  the  log  cars  to  ride  in,  but 
they  didn't  take  It  all  the  time ;  they  didn't 
have  a  caboose  that  morning.  A  good  while 
before  that  they  carried  It,  but  along  about 
that  time  they  didn't  carry  it  at  all.  When 
that  shay  would  come  from  the  mill  and 
couple  on  to  those  cars  they  would  not  wait 
for  the  men  to  get  on,  they  would  pull  oat, 
and  some  of  the  men  would  catch  the  train 
and  some  would  walk.  On  the  morning  that 
Charley  was  hurt  I  was  on  the  car  with  Char- 
ley. I  heard  tbe  shay  coming  before  it  got 
there  that  morning.  I  was  on  tbe  car  when 
it  got  struck  tliat  morning — about  tbe  time  it 
struck  I  left  It  I  remember  a  good  many 
were  on  the  car  at  the  time  and  there  were 
some  knocked  off.  There  was  another  boy 
on  that  car  that  was  knocked  off,  he  was  an 
Anderson,  but  I  disremember  what  his  first 
name  was.  Charley  was  sitting  oo  that 
bumper  to  my  back  and  his  side  was  to  me. 
I  saw  the  shay  come  in  that  morning  but 
paid  it  but  little  attention,  knowing  it  was 
coming  to  take  us  out,  and  the  time  was  com- 
ing for  me  to  go  to  work,  and  I  never  paid 
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It  mncb  more  attention.  Tbe  first  that  at- 
tracted my  attention  I  looked  around  and 
saw  It  was  coming  too  fast  to  slow  up  In 
time  for  them  to  couple,  and  I  kept  sitting 
tbere  watching  It  kinder  on  the  sly,  and  I 
saw  they  were  going  to  do  something,  and  I 
lit  off  about  the  time  they  struck,  and  I  gave 
a  Jump  about  tbe  right  time  or  I  would 
have  been  tumbled  off  and  fastened  there  too. 
Charley  fell  on  his  face — on  his  face  like  I 
think;  he  fell  to  the  right  side.  Charier 
was  not  facing  towards  the  switch,  he  was 
facing  out  towards  the  front  I  didn't  hal- 
loe  at  Charley  when  I  Jumped.  I  bad  been 
remaining  on  the  cars  all  the  time  when 
the  shay  would  come  up  and  couple  on  to 
them.  The  shay  didn't  come  in  on  the  switch 
that  morning  at  the  usual  speed.  They  had 
not  been  coming  in  there  that  way  every 
morning  at  all.  I  had  been  working  for  the 
railroad  for  some  time.  I  don't  know  exactly 
the  speed  that  train  was  running  that  morn- 
ing when  I  looked  around  and  Jumped  off, 
but  it  was  coming  faster  than  it  had  any 
business  to  come  and  couple  on.  I  couldn't 
tell  exactly  how  fast  it  was  coming,  but  it 
was  coming  a  heap  too  fast.  I  Jumped  be- 
cause I  saw  they  were  going  to  run  Into  the 
car  I  was  on.  When  the  shay  run  around 
the  cnrve  and  bumped  into  the  car  that 
Charley  and  I  were  sitting  on  I  didn't  bear 
the  whistle  blow  or  the  bell  ring.  There  was 
no  warning  given  by  tbe  train  that  backed 
In  there  to  my  remembrance.  These  hands 
that  were  on  those  cars  that  didn't  Jump  fell 
off  some  way;  they  saved  themselves  all 
right  I  didn't  have  any  warning  that  I  must 
not  get  on  tbe  cars  while  being  switched. 
I  didn't  have  any  warning  from  any  one.  I 
have  caught  on  the  cars  while  they  were 
being  switched,  and  would  stay  on  them 
while  they  would  be  switching,  and  there 
was  no  warning  given  to  me  at  all  not  to  be 
on  the  cars  while  they  were  being  switched. 
When  they  ran  into  that  car  that  Charley 
and  I  were  on  they  knocked  it  off  of  the 
track;  it  knocked  one  truck  off  to  my  re- 
membrance, and,  of  course,  it  might  have 
been  more. 

"The  train  slowed  up  just  as  it  come  in  tbe 
switch.  I  don't  remember  whether  it  slowed 
up  for  the  switch  to  be  thrown  or  not,  and 
it  come  on  in  and  got  faster,  and  I  looked 
back  to  my  side,  and  I  saw  they  were  com- 
ing on  it  to  tear  up  the  devil  or  something 
and  I  Jumped,  and  Just  about  tbe  time  I 
Jumped  It  bit  When  the  train  commenced 
coming  in  the  switch  it  commenced  going 
fast.  It  slowed  up  Just  before  it  got  to  the 
switdi  but  I  don't  remember  whether  it  stop- 
ped or  slowed  up  for  some  one  to  throw  the 
switch  or  not,  but  when  it  started  In  on  the 
switch  it  started  at  full  speed.  In  coupling 
the  cars  they  had  not  always  been  running 
into  them  to  couple  them,  they  always  slowed 
up  and  coupled,  them.  When  they  slow  up 
and  couple  they  don't  always  stop.     Some- 


times they  would  slow  up  and  couple  and 
highball  on  out  to  the  front  When  they 
coupled  them  they  had  to  slow  up  and 
couple,  but  they  didn't  tarry.  They  never 
coupled  and  not  stop;  they  couldn't  exactly 
do  that.  They  always  had  to  stop  Just  a 
little.  '  The  switchman  can  couple  them 
pretty  fast,  and  they  Just  ease  it  right  on  off, 
and  sometimes  men  would  get  left.  I  have 
gotten  left  myself.  I  don't  remember  exactly 
the  dates  that  I  got  left,  but  I  got  left  once 
or  twice,  but  it  was  not  exactly  at  the  main 
line,  but  I  got  left  out  on  the  tram.  I  have 
gotten  left  because  I  was  not  on  the  car  at 
the  time  they  coupled.  I  remember  looking 
around  at  it  (the  shay).  It  was  Just  slowing 
up  then.  I  don't  remember  whether  they 
were  slowing  up  for  tbe  switch  then  or  not 
but  I  remember  it  slowed  up,  and  when  they 
come  around  they  had  a  good  piece  to  come, 
and  they  kept  getting  faster  and  faster,  and 
about  two  feet  before  they  struck  I  Jumped. 
It  seems  about  the  time  I  Jumped  they 
struck.  I  noticed  Just  before  they  come  on 
the  switch  or  as  they  come  on  the  switch 
they  slowed  up  some,  and  then  from  the 
switch  it  kept  getting  faster  and  faster, 
and  kept  on  getting  that  way  until  it 
struck  tbe  car.  I  heard  it  coming  on  back. 
I  don't  know  what  to  call  it  but  anyway  I 
heard  it  coming  back,  and  was  not  paying 
It  enough  attention  to  notice  it  like  I  ought 
to,  and  then  I  looked  back  and  I  didn't  want 
to  stay  there.  My  heart  failed  on  me,  and 
my  decision  was  the  best  too. 

"It  had  been  some  time  since  they  bad 
carried  the  caboose  out  on  that  train  ac- 
cording to  my  remembrance.  Not  knowing 
how  long  since  they  had  carried  the  caboose 
out  I  am  afraid  to  say,  but  I'  know  they 
used  to  carry  me  backwards  and  forwards  In 
tbe  caboose.  I  don't  know  whether  it  has 
been  a  month  since  they  had  used  the  caboose 
or  not.  I  am  quite  sure  it  has  been  over 
ten  days  since  they  had  carried  the  caboose. 
Those  cars  have  a  link  at  each  end  kinder 
like  tbe  link  in  a  trace  chain,  and  they  use 
a  coupling  pin  to  couple  those  cars  together. 
Sometimes  when  a  man  understands  it  they 
don't  have  to  stop  still  to  couple  the  cars,  but 
the  biggest  portion  of  the  time  they  do 
stop  to  couple  them.  The  man  that  couples 
tbe  cars  is  a  man  that  is  working  on  the 
train,  and  goes  out  with  the  car.  The  man 
that  couples  the  cars  always  gets  on,  ex- 
cept sometimes  a  man  is  sitting  on  the  car, 
and  when  the  car  runs  up  he  will  put  the  pin 
in.  Ordinarily  the  man  that  couples  the  cars 
is  out  on  the  ground,  and  when  the  car  goes 
up  he  couples  them  together,  and  then  gets 
on  the  car  after  he  does  that  After  I  saw 
the  train  coming  I  didn't  pay  it  any  more 
attention  hardly  until  it  got  right  up  to  me, 
and  then  I  looked  back,  and  saw  it  was 
coming  in  there  too  swift  for  me  to  sit  there, 
and  I  Jumped.  If  I  had  been  paying  it  atten- 
tion 1  would  have  gotten  off  before  I  did  I 
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suppose,  it  comlDg  In  as  swift  as  It  was,  and  I 
was  talking  to  some  of  the  boys  and  re- 
member looking  back  once  and  seeing  it,  and 
then  I  looked  back  again  and  saw  it  was  com- 
ing so  swift,  and  I  saw  it  was  my  go,  and 
I  went  If  I  liad  been  looking  and  listening 
I  suppose  I  could  hare  told  how  fast  it  was 
«omIng,  bat  I  was  paying  attention  to  otber 
things.  I  was  doing  tbat  morning  what  I 
bad  been  doing  other  mornings — sitting  there 
waiting  to  go  out  to  work.  They  didn't  offer 
me  any  otber  cars  except  the  ordinary  log 
cars  to  carry  me  out  In  coupling  those  cars, 
when  a  man  has  a  link  in  his  hand,  why 
they  have  to  stop,  but  when  the  link  is  in  the 
car  and  all  he  has  to  do  is  to  drop  the  pin 
they  kinder  hold  the  link  in  one  hand  and 
ease  it  in  the  drawhead  and  drop  the  pin 
down,  and  they  don't  tarry." 

There  was  testimony  to  the  eftect  that  just 
before  the  collision  defendant's  foreman 
shonted  a  warning  to  the  employes  on  the 
cars  and  commanded  them  to  get  oft,  but 
plalntitC  and  the  witness  Seawell  testified 
that  If  any  such  warning  or  command  was 
given  they  did  not  hear  it 

The  undisputed  testimony  shows  that  the 
engineer  of  the  stiay  did  not  discover  the 
cars  on  the  track  ahead  of  him  because  of 
wood  being  piled  up  on  the  tender  in  such  a 
way  as  to  obscure  his  view  and  supposed 
the  trade  was  clear,  and  the  flreman  did  not 
see  the  cars  because  he  was  at  that  time 
patting  fuel  in  the  engine.  It  seems  the  first 
tbey  knew  of  the  cars  being  on  the  track  was 
whoi  the  collision  took  place.  There  was 
testimony  which  was  contradictory  in  some 
particulars  of  that  of  the  plaintiff  and  Sea- 
well,  but  we  are  not  concerned  with  that  in 
reacliing  a  conclusion  as  to  whether  the 
court  should  have  instructed  a  verdict.  We 
have  endeavored  to  set  out  the  evidence  that 
was  most  favorable  to  the  plaintiff,  and  if 
that  was  sufficient  to  require  a  submission  of 
the  issues  involved  to  the  Jury  it  would  fol- 
low that  the  court  was  in  error  in  directing 
a  verdict  against  him.  The  trial  court  after 
hearing  the  evidence  must  have  concluded 
that  the  testimony  conclusively  established 
one  of  three  defenses,  viz.:  That  no  neg- 
ligence on  the  part  of  defendant  was  shown, 
or,  If  it  was,  that  under  the  evidence  plain- 
tiff was  guilty  of  contributory  negligence  as 
a  matter  of  law,  or  that  his  injuries  resulted 
from  risks  which  he  had  assumed.  Can  it 
be  said  that  the  evidence  did  not  raise  the 
issue  of  the  negligence  of  defendant's  serv- 
ants operating  the  shay  in  running  into  the 
car  upon  which  plaintiff  was  sitting  and  in- 
juring him?  It  has  been  shown  that  the 
engine  was  observable  by  persons  upon  the 
cars.  It  was  daylight  It  had  at  all  times 
been  tbe  custom  to  place  cars  brought  down 
by  the  dinkey  on  the  defendant's  track  to 
be  thoe  cotqiled  to  the  shay  and  carried  to 
tbe  woods,  and  the  operatives  of  the  shay 
were  bound  to  know  of  this  custom.  It  was 
also  tbe  custom,  a*  shown  by  tbe  testimony 


quoted,  for  the  employes  coming  from  Timp- 
son  to  remain  on  such  cars  when  they  were 
being  coupled  to  the  shay,  and  the  operatives 
were  bound  to  know  this.  Yet  the  only 
excuse  offered  by  the  engineer  for  not  ob- 
serving tbe  cars  in  front  of  him  was  that  as 
he  had  coupled  onto  some  cars  Just  before 
entering  the  switch  he  thought  that  tbese 
were  all  that  were  to  be  <uirried  out  to  the 
woods,  and  that  he  started  out  with  them, 
and  that  the  wood  on  the  tender  obscured  the 
cars  on  the  track  ahead  of  him  from  bis 
view.  The  flreman  said  he  was  engaged  in 
firing  the  engine  and  for  this  reason  he  did 
not  see  the  cars.  This  may  or  may  not  have 
been  sufficient  to  relieve  them  of  negligence, 
for  not  seeing  the  cars  and  for  running  into 
them,  but  that  was  a  question  for  the  Jury 
to  determine  under  all  the  facts  and  cir- 
cumstances in  evidence.  It  is  well-settled 
law  in  this  state  that  it  is  the  duty  of  the 
operatives  of  a  railway  train  to  use  ordinary 
care  to  discover  persons  who  have  a  right  to 
be  upon  the  track,  and  a  failure  to  use  such 
care  would  be  such  negligence  as  to  entitle 
a  person  who  was  not  himself  also  guilty  of 
negligence  to  recover  for  Injuries  received 
in  consequence  thereof.  Railway  v.  Watkins, 
88  Tex.  20,  29  S.  W.  232 ;  Railway  v.  Eason, 
35  S.  W.  210;  Railway  v.  PhUlips,  37  S. 
W.  620;  Railway  v.  Crosnoe,  72  Tex.  83, 
10  S.  W.  342;  Railway  v.  Hewitt  67  Tex. 
479,  3  S.  W.  706,  60  Am.  Rep.  32.  We  do  not 
think  that  the  evidence  was  such  as  to 
Justify  the  court  in  reaching  a  conclusion 
that  the  employes  of  defendant  were  not 
guilty  of  negligence,  as  a  matter  of  law,  in 
the  operation  of  the  shay  at  the  time  in 
question.  Can  it  be  said,  then,  that  tbe  evi- 
dence on  tbe  issue  of  plaintlfT's  contributory 
negligence  was  so  conclusive  that  ordinary 
minds  could  not  differ  as  to  the  conclusions 
to  be  drawn  from  it?  If  not,  then  it  was 
error  to  instruct  a  verdict  in  so  far  as  the 
issue  of  contributory  negligence  is  concerned. 
The  cars  were  left  on  defendant's  tracks 
for  the  purpose  of  being  carried  to  tbe  woods 
by  the  shay,  and  to  do  this  it  was  necessary 
that  the  cars  and  shay  be  coupled.  Plaintiff 
during  tbe  time  of  his  services  always  re- 
mained on  the  car  while  the  coupling  was 
being  effected,  and  this  seems  to  have  been 
the  practice  of  all  the  employes  who  were 
carried  to  their  work  on  the  cars.  To  effect 
the  coupling  it  was  necessary  that  the  shay 
move  slowly  against  the  car,  and  there  is 
nothing  In  tbe  record  to  Indicate  that  a 
coupling  made  in  the  usual  and  ordinary 
way  would  produce  such  a  Jar  as  to  endanger 
tbe  employes  on  the  cars,  or  to  create  in 
their  minds  any  apprehension  of  danger 
from  this  sodrce.  Plaintiff  believed  that  the 
coupling  would  be  made  carefully  and  In  the 
usual  way,  as  it  had  been  done  every 
morning  during  the  time  of  his  service,  and 
as  tbe  witness  Seawell  said  It  was  always 
done;  and  he  had  the  right  to  rely  upon 
the  assumption  that  those  in  charge  of  the 
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train  would  exercise  ordinary  care  in  this 
regard,  and  In  tbe  absence  of  an  actual 
knowledge  upon  his  part  that  such  care 
would  not  be  exercised  he  would  not  be 
guilty  of  contributory  negligence  In  indulging 
this  presumption.  He  testified  that  he  did 
not  see  tbe  shay  as  It  approached  and  did 
not  know  of  the  speed.  He  had  no  reason 
to  anticipate  that  the  engineer  would  fall 
to  see  the  cars  on  the  track  ahead  of  blm 
or  that  the  engineer  would  fall  to  exercise 
proper  care  in  making  the  coupling.  Certain- 
ly he  could  not  be  required  to  anticipate, 
under  the  circumstances  proyen,  that  the 
engineer  would  run  down  upon  the  car  with 
such  speed  as  not  to  give  those  on  the  cars 
time  to  get  off  and  with  such  violence  as  to 
throw  the  car  off  the  track.  We  think  the 
evidence  was  sufficient  to  require  the  case 
to  go  to  tbe  jury  on  the  issue  of  plalntifTs 
contributory  negligence. 

The  last  question  to  be  determined  Is 
whether  tbe  evidence  established  that  plain- 
tiff's injuries  resulted  from  risks  which  bad 
been  assumed  by  him.  As  before  shown,  the 
evidence  was  sufficient,  we  think,  to  raise  the 
issue  of  negligence  of  the  engineer  of  the 
shay  In  causing  the  collision  in  which  plain- 
tiff was  hurt.  This,  under  the  facts,  was  a 
question  for  tbe  Jury.  Risks  of  injuries  due 
to  the  negligence  of  the  engineer  were  not 
emoiig  those  assumed  by  plaintiff  undet  the 
facts  of  this  case.  It  follows  that  if  plain- 
tiff's injuries  were  the  result  of  the  negli- 
gence of  the  engineer  of  the  shay,  it  was 
for  the  Jury  to  pass  upon  the  issue  of  as- 
sumed risks  and  the  court  should  not  have 
taken  this  issue  from  them  by  the  peremp- 
tory instruction. 

We  think  that  the  case  was  one  which 
called  for  a  general  charge  submitting  the 
issues  Involved  to  the  Jury,  and  that  the 
court  erred  in  giving  the  peremptory  in- 
struction complained  of. 

The  Judgment  of  the  court  below  is  revers- 
ed and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


RANKIN  et  al.  T.  RANKIN,  t 

(Court  of  Civil  Appeals  of  Texas.     Dec.   21, 

1910.     Rehearing  Denied  Feb.  8,  1911.) 

1.  Exceptions,  Bill  of  (|  27*)— Recitals— 
■  Effect  as  Evidence. 

A  bill  of  exceptions  which  states  that  tes- 
timony was  objected  to  "because"  of  certain 
facts,  such  as  tacts  disqualifying  a  witness,  is 
no  evidence  of  their  existence. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  i  34;   Dec.  Dig.  S  27.*] 

2.  Witnesses   (§   139*)— Qualification- In- 
dependent ElXECUTORS. 

An  independent  executor  can  voluntarily 
resign,  so  as  to  enable  him  to  testify  as  a  wit- 
ness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Dec.  Dig.  §  139.*] 


3.  Appeal  and  Ebbob  (g  742*)— Absionioents 
OF  EBB0&— Sufficiency. 

An  assignment  of  error  to  the  admission  of 
evidence  is  insufficient  where  tbe  statement 
thereunder  does  not  show  that  appellant  ex- 
cepted, nor  the  ground  of  his  objection,  and 
where  there  is  no  reference  to  the  page  of  the 
record  where  the  testimony  appears. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;  Dec  Dig.  |  742.*] 

4.  Appeal  and  Ebbob  (§  742*)— Assionhents 
OF  Ebbob— SuFFiciENCT. 

Grounds  of  objection  to  testimony  set  ont 
in  a  bill  of  exceptions  cannot  be  treated  as  a 
statement  of  facts  under  an  assignment  of  error 
to  tbe  admission  of  such  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  742.*] 

5.  Appeal  and  Ebbob  (|  742*)— Assionjients 
OF  Ebbob — Sufficienct. 

An  assignment  of  error  to  the  admission  of 
evidence  will  not  be  considered  where  the  state- 
ment of  facts  does  not  exclude  circumstances 
under  which  the  evidence  would  be  admissible. 
[Ed.  Note. — For  other  cases,  see  Anneal  and 
Error,  Cent  Dig.  %  3000 ;  Dec.  Dig.  S  742.*] 

6.  Appeal  and  E^krob  ({  742*)— AssioncKNTS 
OF  Ebbob— Sufficiency. 

An  assignment  of  error  will  not  l>e  con- 
sidered where  it  is  not  a  proposition  in  itself, 
and  none  is  submitted  thereunder. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  742.*] 

7.  Appeal  and  ESrbob  ({  742*)— AssiomiENTS 
OF  Ebbob— Sufficiency. 

An  assignment  of  error  to  an  instruction 
will  not  be  considered  where  the  statement 
does  not  show  facts  making  the  instruction 
erroneous,  and  where  no  error  appears  on  the 
instruction's  face. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  742.*] 

&  Evidence   ({   230*)  —  Declabations    by 

Gbantob— Admissibility. 

Declarations  by  a  grantor  after  making  a 
deed  are  not  admissible  to  disparage  the  gran- 
tee's title  as  by  showing  fraud  or  undue  mflo- 
ence,  but  they  are  admissible  on  an  issue  of 
his  mental  condition  when  be  conveyed. 

[Ed.    Note.— For  other   cases,   see   Evidence. 
Cent  Dig.  §1  836-851;   Dec  Dig.  |  230.*] 

9.  Evidence   (J  474*)  —  Opinions  —  Mental 
Capactit. 

On  an  issue  of  undue  influence  over  de- 
cedent inducing  a  deed,  witnesses  could  give 
their  opinion  as  to  her  mental  condition,  and 
as  to  whether  she  was  easily  influenced,  where 
they  stated  the  means  of  their  Icnowiedge,  inti- 
mate acquaintance  with  her.  and  acts  indica- 
tive of  her  weak  mind. 

[Ed.   Note. — For  other   cases,   see   Evidence, 
Cent  Dig.  {  2198;  Dec.  Dig.  !  474.*] 

10.  Evidence  (|  471*)  —  Opinions  —  Mental 
Capacity. 

A  witness  having  shown  knowledge  as  to 
one's  mental  condition  may  state  that  condition 
as  a  fact,  and  such  testimony  is  not  in  the  prop- 
er sense  opinion  evidence. 

[Ed.    Note.— For  other  cases,    see   Evidence, 
Cent  Dig.  fS  2149-2185;   Dec  Dig.  |  471.*] 

11.  Evidence   (S  248*)  —  Declabations   by 
Husband— Effect. 

Ordinarily  one's  declarations  do  not  affect 
his  wife's  title  to  her  separate  estate,  but  on 
suit  to  set  aside  a  deed  from  decedent  to  her 
son's  daughter,  made  without  pecuniary  con- 
sideration on  the  ground  of  fraud  and  undue 
influence,  plaintiffs  could  show  that  witnens  was 
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promised  h!a  share  of  decedent's  estate  it  be 
irould  not  participate  in  the  suit. 

lEd.    Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.  i!  958-964;   Dec.  Dig.  §  248.*] 

12.  LntiTATiow  OF  Actions  (t  197*)— Fbaud 
— Gbantob's  Knowl£dob— EviDxnoE— Stnr- 

nCIXNCT. 

As  aifecting  limitations  on  a  suit  to  cancel 
a  deed  for  fraud,  evidence  held  insufficient  to 
warrant  a  finding  that  by  nsing  reasonable 
diligence  grantor  conld  have  discovered  that 
defendant  was  claiming  under  the  deed. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  |  197.*] 

13.  CaNCKILATION    of   iNSTBtntENTS    (§    45*)— 

Canceixation   fob   Fraud  —  Pboof   Re- 

QITIKED. 

A  vendor's  executor  suing  to  cancel  a  deed 
for  fraud  need  show  no  title  other  than  that 
conveyed. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  {  45.*] 


14.  Deeds    ({    70*) 

FBAtJO. 


CANCELXATION      FOB 


A  deed  to  the  grantor's  granddaughter  ob- 
tained by  her  fathers  fraud  is  invalid. 

VEA.  Note.— For  other  cases,  see  Deeds,  .Cent. 
Dig.  |{  165-182;   Dec.  Dig.  S  70.*] 

Appeal  from  District  Court,  Waller  Cotm- 
ty;   Wells  Thompson,  Judge. 

Action  by  J.  T.  Rankin,  executor,  against 
It.  A.  Rankin  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

A.  J.  Harvey,  Upseomb  &  Pool,  and  W.  W. 
Searcy,  for  appellants.  J.  D.  Harvey,  Keet 
McDade,  J.  V.  Meek,  and  J.  P.  Buchanan, 
for  appellee. 


JENKINS,  J.  Tbis  snit  was  Instituted  by 
J.  T.  Rankin,  executor  of  tbe  estate  of  his 
mother,  Mrs.  Charlotte  E.  Rankin,  to  set 
aside  a  deed  executed  by  said  Charlotte  E. 
Rankin  to  her  daughter-in-law,  Mrs.  Ia  A. 
Rankin,  tbe  wife  of  Harry  W.  Rankin,  one 
of  the  sons  of  said  Charlotte  Rankin.  The 
grounds  alleged  for  setting  aside  said  deed 
are  fraud  and  undue  influence  upon  tbe  part 
of  said  Harry  Rankin. 

Conduslons  of  Fact 

From  the  evidence  in  the  record,  we  find 
tbe  following  to  be  the  facts  as  bearing  on 
tbe  Issues  made  by  the  pleadings: 

(1)  Mrs.  Charlotte  Rankin,  on  June  23, 
1887,  executed  a  deed  to  Mrs.  L.  A.  Rankin, 
wife  of  Harry  W.  Rankin,  to  100  acres  of 
land  out  of  a  300-acre  tract,  in  Ellis  coun- 
ty, Tex.,  the  consideration  recited  In  said 
deed  being  $25  cash  and  love  and  affection. 
Xo  attack  is  made  on  this  deed. 

(2)  On  November  24,  1898,  the  said  Mrs. 
Charlotte  Rankin  executed  a  deed  to  the 
said  Mrs.  L.  A.  Rankin  for  the  remaining 
200  acres  of  said  tract  of  land,  for  the  recit- 
ed consideration  of  950  cash,  and  love  and 
affection.  This  Is  tbe  deed  which  is  attack- 
ed In  this  suit 

(3)  Each  of  said  deeds  conveyed  title  to 


Mrs.  L.  A.  Rankin  in  her  separate  right  No 
consideration  was  paid  for  the  execution  of 
either  of  said  deeds.  Both  of  said  deeds 
were  in  the  handwriting  of  Harry  Rankin, 
were  executed  at  bis  house,  and  when  the 
last  deed  was  executed  there  was  no  one 
present  besides  the  grantor,  Harry  Rankin 
and  his  wife,  except  one  J.  T.  Houx,  who 
was  a  particular  friend  of  said  Harry  Ran- 
kin, and  who  signed  the  same,  and  also  a 
written  memorandum  attached  thereto,  as  a 
witness.  The  evidence  does  not  fully  de- 
\telop  the  circumstances  under  which  the 
first  deed  was  executed,  but  does  show  that 
the  same  was  at  the  solicitation  of  said 
Harry   Rankin. 

(4)  Said  deed  to  the  200-acre  tract  was 
executed  under  the  following  circumstances: 
Mrs.  Charlotte  Rankin  being  at  the  house 
of  Harry  Rankin  was  informed  by  him  that 
the  first  deed  Incorrectly  described  tbe  land 
intended  to  be  conveyed,  and  presented  her 
the  second  deed,  Informing  her  tliat  it  was  a 
substitute  for  the  former  deed,  and  conveyed 
the  same  land  intended  to  be  conveyed  by 
the  former  deed.  Believing  these  statements 
to  be  true,  Mrs.  Rankin  signed  the  same,  and 
also  the  memorandum  attached  to  the  same. 
Tbis  memorandum  recited  that  Mrs.  Char- 
lotte Rankin  was  to  retain  possession  of  said 
land  during  her  lifetime  and  was  to  pay 
all  taxes  thereon. 

(5)  This  deed  was  witnessed  by  said  Houx 
only,  and  was  not  acknowledged  before  any 
officer,  and  was  not  filed  for  record  until 
August  17,  1908,  nearly  ten  years  after  Its 
execution,  and  some  nine  months  after  thei 
death  of  Mrs.  Charlotte  Rankin.  Neither 
Harry  Rankin  nor  his  wife  ever  set  up  any 
claim  to  said  land  during  the  lifetime  of 
Mrs.  Charlotte  Rankin,  and  the  execution  of 
said  deed,  as  a  deed  containing  200  acres  of 
land,  was  not  known  to  any  of  the  other 
heirs  of  Mrs.  Charlotte  Rankin  until  some 
months  after  her  death.  Some  time  after 
tbe  execution  of  said  last  deed  they  learned 
that  Mrs.  Charlotte  Rankin  had  executed  a 
deed  to  the  wife  of  Harry  Rankin  for  100 
acres  of  said  Ellis  county  tract  This  deed 
had  not  been  filed  for  record  when  the 
second  deed  was  executed,  but  was  filed  for 
record  in  Ellis  county  February  13,  1899. 

(6)  At  the  time  of  tbe  execution  of  said 
deeds,  Mrs.  Charlotte  Rankin  was  over  70 
years  old.  She  was,  and  for  some  time  prior 
thereto  had  been,  in  feeble  health  and  weak 
In  mind,  and  on  account  of  the  condition  of 
her  eyes  could  not  see  without  glasses,  and 
then  with  great  difficulty,  ^his  physical 
and  mental  condition  so  continued  to  the 
time  of  her  death. 

(7)  Mrs.  Charlotte  Rankin  had  four  sons, 
all  of  whom,  except  T.  J.  Rankin  with  whom 
she  lived,  were  married,  and  all  of  whom 
lived  in  the  same  town  with  her.     So  far 
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ae  the  record  shows,  none  of  the  parties  erer 
lived  In  Ellis  county. 

(8)  Mrs.  Charlotte  Bankln  never  knew,  nor 
did  she  have  any  reason  to  suppose,  that 
the  second  deed  was  other  than  it  was  rep- 
resented to  her  to  be  at  the  time  she  signed 
the  same. 

(0)  The  land  conveyed  in  the  second  deed 
was  worth  about  |40  per  acre  when  said 
deed  was  executed,  and  from  $70  to  $75  per 
acre  at  the  time  of  the  trial. 

(10)  Harry  Rankin  had  great  influence 
with  his  mother. 

(11)  By  said  deeds  conveyance  was  made 
to  Mrs.  L.  A.  Rankin  in  her  separate  right, 
because  there  were  unsatlsfled  Judgments 
against  Harry  Rankin  and  he  was  insolvent. 

(12)  Mrs.  Charlotte  Rankin  executed  a  will 
on  October  21,  1899,  at  which  time  she 
thought  the  said  deeds  executed  by  her  had 
perhaps  been  destroyed,  but  did  not  feel  sure 
that  such  was  the  case.  In  said  will  she 
l>equeathed  her  property  equally  to  her  son 
T.  J.  Rankin  and  to  her  three  daughters-in- 
law,  in  trust  for  their  children,  except  that 
in  addition  to  his  one-fourth,  she  also  be- 
queathed to  her  son  T.  J.  Rankin,  with 
whom  she  had  long  made  her  home,  the  home 
in  which  she  lived.  She  was  at  the  time  of 
the  execution  of  said  deeds  a  widow,  and 
BO  remained  to  the  time  of  her  death.  The 
fifth  clause  in  said  will  was  as  follows:  "I 
have  heretofore  given  a  deed  to  Lou  Adell 
Rankin  to  one  hundred  acres  of  land  in  Ellis 
county,  and  in  the  event  said  deed  was  not 
destroyed  but  still  exists,  I  value  the  same 
at  $2,500,  and  desire  that  the  same  be  charg- 
ed up  to  the  Interest  of  said  Ijoudell  Rankin 
in  making  division  of  my  said  estate." 

In  addition  to  the  general  issue,  the  de- 
fendants plead  the  four-year  statute  of  limi- 
tations. No  issue  was  raised  by  the  plead- 
ings as  to  want  of  proper  parties.  The  Jury 
returned  a  verdict  for  the  plaintiff,  appellee 
herein,  and  Judgment  was  entered  canceling 
said  deed,  from  which  Judgment  the  defend- 
ants appealed. 

Conclusions  of  Law. 

(1)  Appellee  objects  to  the  consideration 
of  a  number  of  the  assignments  herein  and 
to  propositions  and  statements  thereunder, 
as  not  being  in  compliance  with  the  rules. 
One  of  the  propositions  under  the  first  as- 
signment of  error  is:  "R.  E.  Hannay  having 
been  named  by  Mrs.  Charlotte  E.  Rankin  in 
her  will  as  Joint  independent  executor  with 
J.  T.  Rankin,  and  having  qualified  as  such 
executor,  could  not  voluntarily  abandon  the 
trust,  and  being  one  of  the  executors  under 
said  will  could  not  testify  as  to  conversa- 
tions with  Mrs.  Charlotte  Rankin."  The 
bill  of  exceptions  shows  that  appellants  ob- 
jected to  the  witness  Hannay  testifying, 
"Becanse  the  pleading  of  plaintiff  and  evi- 
dence of  the  witness  shows  that  the  witness 
was  named  in  the  will  of  Mrs.  O.  E.  Rankin 
aa  one  of  the  Independent  executors  under 


her  will,  and  that  he  qualified  as  such,  and 
this  suit  being  by  the  other  independent  ex- 
ecutor, the  witness  was  disqualified  under 
article  2302  of  the  Revised  Statutes  of  1895 
from  testifying  as  to  statements  or  declara- 
tions made  by  Mrs.  C.  B.  Rankin  to  him  In 
reference  to  the  execution  of  the  deed."  A 
bill  of  exceptions  which  states  that  certain 
testimony  was  objected  to  because  of  cer- 
tain facts  is  no  evidence  of  the  existence 
of  such  facts.  In  Ward  v.  Cameron,  97  Tex. 
472,  SO  S.  W.  69,  the  bill  of  exceptions  showed 
that  a  deposition  was  objected  to  because 
the  party  objecting  had  had  po  notice  of 
the  taking  of  the  same.  Mr.  Justice  Brown, 
speaking  for  the  court,  said:  "It  will  be 
observed  that  the  bill  does  not  state  that 
the  plaintiff  had  no  notice  of  the  taking  of 
the  deposition,  but  makes  that  one  of  the 
grounds  of  objection.  It  is  necessary  for 
the  bill  of  exceptions  to  show  tliat  the  facts 
upon  which  the  objection  is  predicated  actu- 
ally existed.  The  court  might  have  over- 
ruled the  objection  because  the  fact  did  not 
exist"  See,  also,  on  this  point,  Terrell  t. 
McCown,  91  Tex.  241,  43  S.  W.  2;  Wbitaker 
v.  Gee,  61  Tex.  218;  Henry  v.  Whitaker,  82 
Tex.  8,  17  S.  W.  609;  Hurd  v.  Brewing 
Ass'n,  21  Tex.  Civ.  App.  296,  51  S.  W.  885, 
57  S.  W.  573;  rule  59  Dlst  and  County 
Courts  (67  AU.  xxlv) ;  article  1361,  Rev.  St. 
1895.  Article  724,  Code  Cr.  Proc.,  is  sab- 
stantiaUy  the  same  as  arti(5Ie  1361,  Rev.  St 
The  Court  of  Criminal  Appeals  have  fre- 
quently construed  this  article  of  the  Crimi- 
nal Procedure  in  harmony  with  the  above 
cases.  In  Flores  t.  State  (Tex.  Cr.  App.)  79 
S.  W.  809,  where  the  objection  was  that  the 
witness  had  been  convicted  of  a  felony,  the 
court  said :  "The  bill  should  have  stated  this 
as  a  fact  uid  not  as  a  ground  of  objection." 
To  the  same  effect  is  Wright  v.  State,  36 
Tex.  Cr.  R.  35.  35  S.  W.  287,  and  Norsworthy 
V.  State,  45  Tex.  Cr.  R.  839,  77  S.  W.  804. 

(2)  We  have,  here  presented  the  law  to  the 
effect  that  a  bill  of  exceptions  stating  that 
certain  proceedings  were  objected  to  because 
of  certain  facts,  is  not  equivalent  to  a  state- 
ment of  the  existence  of  such  facts,  for  the 
reason  that  this  proposition  is  invoked  as 
to  a  number  of  other  assignments  of  error. 
So  far  as  the  proposition  made  by  appel- 
lants under  this  assignment  is  concerned, 
viz.,  that  an  Independent  executor  cannot 
voluntarily  resign  his  trust,  upon  the  au- 
thority of  Roy  V.  Whitaker,  92  Tex.  356,  48 
S.  W.  892,  ^  8.  W.  367,  as  well  as  upon  our 
own  construction  of  the  statute  In  reference 
thereto,  we  hold  that  he  can  do  so.  Looking 
to  the  statement  in  appellants'  brief  nnder 
said  proposition,  we  find  nothing  therein  to 
indicate  that  he  had  not  done  so.  Nor  would 
such  statement  if  the  facts  existed,  be  per- 
tinent to  the  proposition  that  he  could  not  re- 
sign such  trust 

(3)  For  the  reason  that  they  are  not  In 
compliance  with  the  rules,  we  sustain  appel- 
lee's objections  to  the  following  assign ments 
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Of  error,  to  wit:  The  Berenth:  It  Is  not 
shown  in  the  statement  under  this  proposi- 
tion that  appellants  excited  to  the  admis- 
sion of  the  evidence,  nor  are  the  grounds  of 
appellants'  objection  stated.  Railway  Co. 
V.  Holzer  (Tex.  Civ.  App.)  127  S.  W.  1063; 
Ballvay  Co.  v.  Adams,  63  Tex.  206.  We  are 
not  referred  to  the  page  of  the  record  where 
the  testimony  of  the  witness  may  be  found. 
The  ninth:  No  facts  are  set  out,  except  that 
the  witness  was  permitted  to  testify  as 
stated  in  the  assignment  The  grounds  of 
objection  as  set  out  in  the  bill  of  exceptions, 
cannot  be  treated  as  a  statement  of  the  facts. 
See  authorities  supra.  For  the  same  rea- 
son we  sustain  the  objection  to  the  tenth 
eleventh,  thirteenth,  fourteenth,  fourteenth 
and  one-half,  and  fifteenth  assignments  of 
errors.  There  are  clrcumstanees  under 
which  the  evidence  complained  of  in  these 
assignments  would  have  been  admissible, 
and  the  existence  of  these  circumstances 
were  not  excluded  by  the  statements  made. 
For  instance,  under  the  ninth,  thirteenth, 
and  fonrteenth  assignments,  where  the  propo- 
sitions are  made  that  the  acts  and  declara- 
tions of  the  husband  are  not  admissible  as 
against  the  title  of  the  wife  to  her  separate 
property,  this  would  not  be  true  if  the  wife 
was  a  mere  trustee,  holding  for  the  benefit  of 
the  husband.  Such  Is  alleged  in  the  petition 
herein  to  be  the  fact,  and  the  statements  do 
not  exclude  the  existence  of  such  fact.  We 
sustain  the  objection  to  the  sixteenth  assign- 
ment, because  the  same  is  not  a  proposition, 
and  no  proposition  is  submitted  thereunder. 
We  sustain  the  objection  to  the  seventeenth 
assignment,  because  the  statement  does  not 
show  any  facts  or  circumstances  which 
wonld  have  rendered  the  charge  complained 
of  erroneous,  and  no  error  appears  upon  the 
face  of  the  same.  A  number.  If  not  aU,  of 
the  propositions  asserted  under  the  excluded 
assignments  are  made  by  appellant  under 
other  assignments,  and  have  received  our 
careful  consideration. 

(4)  Under  the  first,  third,  fourth,  and 
twenty-second  assignments  of  error  (as  well 
as  nnder  the  tenth  and  eleventh  assignments 
which  we  have  declined  to  consider  for  rea- 
sons above  set  forth)  the  proposition  is  pre- 
sented that  the  declarations  of  a  grantor 
made  after  the  execution  of  a  deed  are  not 
admissible  in  disparagement  of  the  title  of 
the  grantee;  that  declarations  of  such 
grantor  in  the  absence  of  the  grantee  are 
hearsay;  that  such  declarations  are  not  ad- 
missible to  prove  fraud  or  \mdue  Influence. 
Ilieee  are  sonnd  propositions  of  law  In  the 
abstract,  but  are  not  applicable  to  the  testi- 
mony objected  to  in  this  case,  for  the  reason 
that  the  issues  made  by  the  pleadings  are 
frand  and  undue  Influence,  which  fraud,  It 
is  alleged,  the  son  of  the  grantor  was  enabled 
to  and  did  peri)etrate ;  and  which  undue  in- 
fluence he  was  enabled  to  and  did  exercise 
npon  the  grantor  by  reason  of  her  mental 
wetkneH.    Wbere  this  Is  the  Issne,  the  acts 


and  declarations  of  the  grantor,  whether  In 
the  presence  or  in  the  absence  of  the  grantee, 
whether  before,  at  the  time,  or  after  the 
execution  of  the  deed,  may  be  given  In  evi- 
dence, not  as  proof  of  the  fact  of  fraud  as 
declared  by  the  grantor,  if  he  has  declared 
such  to  be  the  fact,  nor  as  proving  the  fact 
of  nndne  influence.  If  he  has  declared  that 
he  was  so  Influenced,  but  as  circumstances 
showing  the  mental  condition  of  the  grantor 
at  the  time  of  the  execution  of  the  deed ;  It 
being  reasonably  presumed  that  a  person 
of  week  mind  might  be  unduly  influenced 
by  things  and  conditions  which  might  have 
but  little,  if  any,  influence  over  a  person  of 
strong  mind,  or  that  a  frand  might  be  per- 
petrated upon  such  weak-minded  person 
which  would  be  detected  by  a  person  of 
vigorous  intellect  In  re  Bums'  Estate,  21 
Tex.  Civ.  App.  512,  62  8.  W.  »8;  Mcintosh 
V.  Moore,  22  Tex.  CTv.  App.  22,  68  8.  W.  612; 
Campbell  v.  Barrera  (Tex.  Civ.  App.)  32 
S.  W.  724;  Waterman  v.  Whitney,  11  N.  Y. 
157,  62  Am.  Dec.  76;  Shaller  v.  Bumstead, 
90  Mass.  112 ;  Lane  v.  Moore,  161  Mass.  87, 
23  N.  m  828,  21  Am.  8t  Rep.  431 ;  Bates  y. 
Bates,  27  Iowa,  110,  1  Am.  Rep.  261;  Reyn- 
olds V.  Adams,  00  111.  184,  32  Am.  Rep.  20; 
Beaublen  v.  Cicotte,  12  Mich.  486,  487;  Es- 
tate of  Goldthorp,  94  Iowa,  336,  62  N.  W. 
845,  58  Am.  St  Rep.  405 ;  Thompson  v.  Ish, 
99  Mo.  160,  12  8.  W.  510,  17  Am.  St  Rep. 
556 ;  Jones  v.  McLellan,  76  Me.  49-51 ;  Reel 
V.  Reel,  8  N.  C.  248,  9  Am.  Dec.  636 ;  McTag- 
gart  V.  Thompson,  14  Pa.  149;  Dennis  \. 
Weekes,  51  Oa.  24 ;  Rusling  v.  Rusllng,  35  N. 
J.  Eq.  120;  Marx  v.  McGlynn,  88  N.  Y.  358; 
Potter  V.  Baldwin,  133  Mass.  427;  note  to 
Hess'  Will,  31  Am.  St  Rep.  690.  As  to  the 
nature  and  character  of  such  declarations 
that  will  thus  be  admitted  in  evidence,  the 
only  limitations  seem  to  be  that  they  must 
tend,  In  some  degree,  to  disclose  the  mental 
condition  of  the  grantor,  and  must  be  suffi- 
ciently connected  in  time  as  to  throw  light 
on  the  condition  of  the  party's  mind  at  the 
time  of  the  execution  of  the  deed  or  will  as- 
sailed. The  following  declarations  have  been 
held  admissible  for  this  purpose:  Statements 
of  the  testatrix  after  the  execution  of  her 
wlli  "expressive  of  dissatisfaction  with  it" 
Campbell  V.  Barrera  (Tex.  Civ.  App.)  32  S. 
W.  725.  "That  Daniel  Lamb  (contestont) 
would  get  his  (testator's)  property  after  his 
death,  and  that  he  wanted  them  to  have  it" 
In  re  Burns'  Estate,  21  Tex.  Civ.  App.  512, 
52  S.  W.  99.  Statements  of  the  grantor  deny- 
ing that  he  meant  to  convey  to  the  grantee 
the  property  described  in  the  deed.  Mcin- 
tosh V.  Moore,  22  Tex.  Civ.  App.  22,  53  S. 
W.  612.  Many  similar  statements  were  held 
admissible  in  the  cases  above  cited. 

(5)  The  second,  third,  fourth  and  one-half, 
and  fifth  (as  well  as  the  excluded  seventh) 
assignments  of  error  and  propositions  there- 
under are  to  the  effect  that  the  witnesses 
should  not  have  been  permitted  to  give  their 
opinions  as  to  the  strength  of  Mrs.  Rankin's 
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mlnd,  and  aa  to  whether  or  not  she  was 
easily  Inflnenced.  The  witnesses  stated  the 
facts  which  showed  their  means  of  knowl- 
edge. They  were  her  grown  sons  and 
daughters-in-law,  and  her  relatives,  Judge 
Haney  and  wife,  who  had  been  Intimately  ac- 
quainted with  her  for  many  years,  knew  her 
physical  condition,  had  transacted  business 
for  her,  and  they  detailed  many  statements 
and  acts  by  her  Indicative  of  the  weakness 
of  her  mind.  Under  these  circumstances  it 
was  not  error  to  ];>ermlt  them  to  give  their 
opinion  as  to  her  mental  condition,  and  as 
to  whether  or  not  she  was  easily  influenced. 
Koppe  V.  Koppe  (Tex.  Civ.  App.)  122  S.  W. 
74;  Railway  Co.  v.  Shifflet  (Tex.  Civ.  App.) 
56  S.  W.  699;  Johnson  v.  State,  42  Tex. 
Cr.  R.  618,  62  S.  W.  756 ;  Carr  v.  State,  24 
Tex.  App.  568,  7  S.  W.  328,  6  Am.  St  Rep. 
905. 

It  will  be  seen  from  an  examination  of  the 
testimony  that  neither  of  the  witnesses 
stated  that  in  their  opinion  the  mental  weak- 
ness of  Mrs.  Charlotte  Rankin  was  such  that 
she  could  not  resist  the  Influence  of  Harry 
Rankin,  or  detect  the  fraud  practiced  upon 
her,  but  simply  gave  their  opinion  that  she 
was  mentally  weak  and  childish,  leaving  it 
to  the  Jury  to  find  the  fact,  as  to  whether  or 
not  she  was  so  deceived  or  Improperly  In- 
fluenced. We  think  a  better  statement  of  the 
law  is  that  a  witness  having  shown  bis 
knowledge  as  to  mental  condition  of  a  party 
may  state  such  condition  as  a  fact,  and  that 
the  same  is  not  in  the  proper  sense  opinion 
evidence.  Our  view  of  the  law  In  this  regard 
was  stated  in  Estate  of  Goldthorp,  94  Iowa, 
336,  62  N.  W.  845,  58  Am.  St  Rep.  404,  405, 
as  follows:  "If  from  observation  alone  the 
witness  noticed  anything  about  the  decedent 
which  Indicated  the  condition  of  her  mind  as 
to  strength  or  feebleness,  we  do  not  see  why 
it  does  not  call  for  a  fact  and  not  an  opinion. 
•  *  •  We  think  that  the  evidence  that  a 
person  acted  strangely,  or  in  a  childish  man' 
ner  are  facts  and  may  be  testified  to  by  any 
one." 

(6)  The  sixth  assignment  of  error  is  as  to 
the  testimony  of  Gus  Rankin  that  one  of  the 
attorneys  for  appellee  told  him  that  Harry 
would  give  him  his  portion  of  the  land  If 
he  would  have  nothing  to  do  with  this  suit 
There  was  no  objection  to  this  evidence  upon 
the  part  of  Harry  Rankin,  probably  for  the 
reason  that  the  evidence  shows  that  he  au- 
thorized the  submission  of  the  proposition; 
but  it  is  objected  to  on  the  part  of  Mrs.  L. 
A.  Rankin,  on  the  ground  that  the  deed  in 
question  conveyed  the  title  to  her  in  her 
separate  right,  and  that  her  title  is  not  to 
be  affected  by  the  declarations  or  acts  of 
her  husband.  This  proposition  is  also  as- 
serted under  the  fourteenth  (as  well  as  under 
the  excluded  ninth,  thirteenth,  and  fifteenth) 
asslgnmoit  of  errors.  This  is  a  sound  propo- 
sition of  law  in  a  proper  case  (Clapp  v. 
Engledow,  82  Tex.  293,  18  S.  W.  146),  but 
does  not  present  any  reason  why  the  testi- 


mony tending  to  show  fraud  on  the  part  of 
Harry  Rankin  should  not  have  been  received 
in  this  case.  Mrs.  L.  A.  Rankin  was  a 
volunteer  in  the  transaction;  she  paid  no 
consideration  for  the  execution  of  the  deed; 
she  was  not  a  purchaser  for  value,  but  was 
the  beneficiary  of  the  fraud  of  her  husband, 
if  any  he  committed.  Her  position  was 
similar  to  that  of  one  who  becomes  a  party 
to  a  previously  formed  criminal  conspiracy, 
whereby  he  is  held  to  be  bound  by  the  dec- 
larations of  his  coconspirators  prior  to  his 
entering  into  the  conspiracy.  She  cannot 
voluntarily  accept  the  benefits  of  the  fraud, 
and  object  to  proof  of  the  fraud  whereby 
she  acquired  title,  any  more  than  the  receiver 
of  stolen  goods  would  be  heard  to  object 
to  proof  that  such  goods  were  stolen  by  an- 
other. Bass  V.  Peevey,  22  Tex.  297;  Cox  v. 
Miller,  64  Tex.  27;  Loan  Ass'n  v.  Banmann 
(Tex.  Civ.  App.)  58  S.  W.  51. 

The  eighteenth  assignment  of  error  Is  as  to 
the  charge  of  the  court  on  the  statute  of 
limitation.  The  only  error  that  could  be 
considered  under  this  assignment  of  error 
and  the  proposition^  and  statements  there- 
under is  specifically  presented  in  the  twen- 
tieth assignment  of  error,  which  is  as  fol- 
lows: "The  court  erred  in  refusing  to  give 
the  following  charge  to  the  Jury:  'If  yon 
believe  from  the  evidence  that  Mrs.  C.  E. 
Rankin  knew  or  could  have  known,  by  the 
use  of  reasonable  diligence,  more  than  four 
years  prior  to  the  date  of  her  death  that  the 
defendant  L.  A.  Rankin  had  the  deed  sought 
to  be  canceled  in  this  suit  you  will  find  for 
the  defendants  on  their  plea  of  limitation.' " 
We  might  well  overrule  this  assignment  on 
the  ground  that  the  word  "had"  meant 
"was  possessed  of" — that  is,  that  the  deed 
had  not  been  destroyed,  and  not  that  she  was 
claiming  under  the  same — and  also  upon  the 
ground  that  the  statemento  under  these  as- 
slgnmenta  do  not  Indicate  that  Mrs.  Rankin 
might,  by  the  use  of  reasonable  diligence^ 
have  discovered  that  appellees  were  claiming 
under  said  deed,  but  we  will  rest  our  de- 
cision upon  the  broad  ground  that  tnere  was 
no  evidence  tending  to  show  that  Mrs.  Char- 
lotte Rankin,  by  the  use  of  reasonable  dili- 
gence, could  have  made  such  discovery; 
and  hence  the  issue  of  reasonable  diligence 
was  not  In  the  case,  and  it  was  not  error  to 
fail  or  refuse  to  submit  the  same  to  the  Jnry. 

The  court,  upon  request  of  appellanta.  In- 
structed the  Jury  as  follows:  "The  evidence 
in  this  cause  shows  that  the  deed  sought  to 
be  canceled  was  executed  on  the  24th  day  of 
November,  1898,  and  that  Mrs.  C.  E.  Rankin 
took  no  steps  to  have  said  deed  canceled  until 
February,  1903.  So  if  you  believe  from  the 
evidence  in  this  case  that  Mrs.  O.  E.  Rankin 
knew  at  the  time  she  executed  said  deed  that 
it  was  for  two  hundred  acres  of  land,  al- 
though she  may  not  have  wanted  to  execute 
said  deed  or  may  have  been  dissatisfied  with 
the  same,  the  law  required  her  to  bring  suit 
to  have  the  same  set  aside  within  fonr  years 
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from  the  date  she  executed  same  If  she  de- 
sired to  aToid  the  same.  So  If  yon  believe 
from  the  evidence  that  at  the  time  Mrs.  C. 
B.  Rankin  executed  said  deed  she  knew  that 
It  conveyed  two  hundred  acres  of  land  and 
that  she  failed  to  file  suit  to  have  the  same 
set  aside  within  four  years  from  the  date  of 
Its  execution,  then  you  will  And  for  the  de- 
fendants on  their  plea  of  limitation,  and  in 
this  connection  you  are  instructed  that  the 
law  presumes  a  person  knows  the  contents 
of  all  Instruments  executed  by  them." 

The  nineteenth  assignment  of  error  re- 
lates to  the  refusal  of  the  court' to  Instruct 
the  Jury  to  return  a  verdict  fop  the  appel- 
lants for  the  reason  that  no  title  was  shown 
In  Mrs.  Charlotte  Rankin  to  the  land  de- 
scribed in  the  deed  sought  to  be  canceled. 
This  suit  being  by  the  executor  of  the  vendor 
to  cancel  the  deed  for  fraud,  it  was  not  nec- 
essary for  the  plaintiff  to  show  title  other 
than  that  conveyed.  Perez  v.  Everett,  73 
Tex.  433,  11  S.  W.  388.  The  case  Is  anal- 
ogous to  that  of  common  source  in  trespass 
to  try  title,  in  which  it  Is  held  that  claiming 
title  under  a  deed  amounts  to  an  assertion 
that  the  grantor  had  a  good  title. 

The  twenty-flrst  assignment  of  error  re- 
lates to  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  The  statement  under 
said  assignment  does  not  challenge  the  suffi- 
ciency of  the  evidence,  except  as  to  Mrs. 
L.  A.  Rankin.  She  being  a  holder  without 
notice,  her  title  must  fall,  if  the  evidence  be 
stffficlent  to  show  that  her  deed  was  obtained 
by  fraud  or  undue  influence  of  her  husband 
upon  the  grantor.  The  evidence  is  sufficient 
to  have  Justlfled  the  verdict  upon  the  ground 
that  she  held  the  title  in  trust  for  her  hus- 
band. 

Finding  no  error  in  the  record,  the  Judg- 
mmt  is  affirmed. 

Affirmed. 


WM.  M.  RICE  INSTITUTE  v.  GOOLSBBE. 

(Court  of  Civil  Appeals  of  Texas.  April  26, 
190&.  On  Motion  for  Rehearing,  Jan.  25, 
1911.  Appellee's  Motion  Denied  Feb.  9, 
1911.) 

1.  Advebbe  Possession  (J  SI*)— Notice  or 
Adverse  Ci,aih. 

The  extent  of  the  encroachment  on  land 
and  not  the  nature  of  the  use  to  which  the 
land  encroached  upon  is  put,  determines  its  suf- 
ficiency as  notice  of  an  adverse  claim  to  land 
not  actually  occupied. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent.  Dig.  f|  128-133;  Dec.  Dig.  f 
31.*] 

On  Motion  for  Rehearing. 

2.  Adverse  Possession  (J  115*)— Sufficien- 
CT  or  Possession. 

Plaintiff's  predecessor  in  title,  whose  wife 
owned  120  acres  in  a  survey  adjoining  the  sur- 
vey in  which  the  160-acre  tract  in  controversy 
is  located,  built  a  dwelling  on  the  land  in  con- 
troversy Just  over  the  line  from  his  wife's  land 
in  a  smaU  indosure  of  about  2  acres,  not  more 
than  three-fourtlis  of  which   was  on  the  land 


in  controversy,  and  which  did  not  at  any  point 
extend  more  than  60  varas  over  it,  and  there- 
after built  an  addition  to  the  dwelling  which 
extended  over  onto  his  wife's  land.  He  also 
built  within  such  inclosure  on  the  controverted 
land  a  smokehouse,  crib,  etc.,  and  built  a  barn 
and  shop  on  his  wife's  land  within  the  indo- 
sure, and  the  orchard  and  garden  were  within 
it  and  included  the  land  in  both  surveys.  A  lane 
about  40  feet  wide,  ran  between  a  3o-acre  tract 
inclosed  and  cultivated  on  bis  wife's  land,  and 
the  inclosure  around  the  houses,  garden,  etc. 
Plaintiff's  predecessor  linew  the  correct  location 
of  the  line  between  the  surveys,  and  in  build- 
ing his  house  on  the  survey  in  which  the  con- 
troverted land  is  located  mtended  to  acquire 
the  160-acre  tract  by  limitations.  Held,  that 
the  possession  of  plaintiff's  predecessor  was  suf- 
ficient to  raise  an  issue  for  the  jury  of  notice  to 
the  owner  of  the  160-tract  of  an  adverse  claim 
to  the  whole  of  that  tract. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §  694;    Dec.  Dig.  §  115.*] 

3.  Adverse  Possession  (}  57*)— Continuity 
— SuFFiciENCT  OF  Evidence. 

Evidence  in  an  action  of  trespass  to  try 
title,  in  which  plaintiff  claimed  by  adverse  pos- 
session, held  to  sustain  a  finding  that  plaintiff 
did  not  claim  the  tract  in  controversy  adversely 
until  a  certain  year,  so  that  there  was  a  break 
in  the  possession  and  occupancy  of  the  land, 
defeating  title  by  limitations, 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  $S  277,  278;  Dec.  Dig.  i 
57.*] 

4.  Adverse  Possession  ({  44*)— Continuity 
OF  Possession. 

If  there  was  a  break  within  the  10-year 
period  in  the  possession  and  occupancy  of  a 
part  of  a  tract  claimed  by  adverse  possession, 
such  possession  was  not  sufficient  to  authorize 
a  claim  of  title  to  the  whole  tract  by  10-year 
limitations. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §S  226-231;  Dec.  Dig.  { 
44.*] 

Appeal  from  District  Court,  Tyler  Cbunty; 
W.  B.  Powell,  Judge. 

Action  by  Andy  Goolsbee  against  the  Wm. 
M.  Rice  Institute.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

See,  also,  45  Tex.  Ctv.  App.  254,  99  S.  W. 
1031. 

Baker,  Botta,  Parker  &  Garwood,  Parker 
&  Hefner,  and  Will  E.  Orgaln,  for  appel- 
lant V.  A,  Collins  and  Joe  W.  Thomas,  for 
appellee. 

PLEASANTS,  G.  J.  This  Is  an  action  of 
trespass  to  try  title  brought  by  appellee 
against  appellant  to  recover  a  tract  of  160 
acres  of  land,  a  part  of  the  International 
&  Great  Northern  survey  No.  2,  Tyler  coun- 
ty. The  only  issue  in  the  case  Is  that  of 
limitation.  Appellant  has  a  record  title 
to  the  International  &  Great  Northern  sur- 
vey before  mentioned,  and  appellee  was  not 
entitled  to  recover  the  land  sued  for  unless 
he  has  acquired  title  thereto  under  the  10- 
year  statute  of  limitation.  There  was  a' 
trial  Jury  In  the  court  below  which  resulted 
In  a  verdict  and  Judgment  in  favor  of  plain- 
tiff. 


•For  other  cases  le*  same  topic  and  section  NUMBER  la  Doc.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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Tbe  facts  disclosed  by  tbe  record  upon  the 
issne  of  limitation  are  as  follows:  Tbe  In- 
temationaf  &  Great  Northern  survey,  of 
-vrhlch  the  land  In  controversy  Is  a  part,  lies 
immediately  -west  of  the  lower  Addison  Sapp 
survey,  tbe  west  line  of  the  Sapp  being 
the  east  line  of  tbe  International  &  Great 
Northern  survey.  Another  Addison  Sapp 
survey  known  as  the  "upper  Addison  Sapp" 
lies  immediately  north  of  the  lower  Sapp 
and  north  of  that  portion  of  the  IntematioD- 
al  ft  Great  Northern  in  controversy  in  this 
suit,  tbe  south  line  of  the  upper  Sapp  being 
tbe  north  line  of  the  lower  and  the  160-acre 
tract  in  controversy.  In  1879,  T.  E.  Goolsbee, 
whose  wife  owned  120  acres  of  land  in  the 
lower  Sapp  survey  adjoining  the  Intematirai- 
al  &  Great  Northern  survey,  went  upon  the 
land  in  controversy,  and  made  Improvements 
thereon  and  on  the  adjoining  land  of  his 
wife.  He  built  a  dwelling  house  Just  over  tbe 
line  of  the  Sapp  on  the  land  in  controver- 
sy and  within  a  short  distance  of  its  north- 
east comer,  and  inclosed  and  put  in  a  field 
of  about  35  acres  on  bis  wife's  land  In  the 
Sapp  survey.  The  house  was  not  Inclosed 
with  the  field,  but  was  in  a  smaller  Inclosure 
of  about  two  acres,  not  more  than  three- 
fourths  of  which  was  on  tbe  land  in  con- 
troversy. This  inclosure  was  134  varas 
from  north  to  south  and  80  varas  from  east 
to  west,  and  did  not  at  any  point  extend 
more  than  60  varas  over  on  tbe  land  in  con- 
troversy. Within  this  small  inclosure  and 
on  the  land  in  controversy  he  built  a  smoke- 
house, a  crib,  and  a  potato  house.  A  few 
years  after  he  built  bis  dwelling  bouse  be 
made  an  addition  to  It  which  extended  over 
on  his  wife's  land.  He  also  built  a  bam 
and  shop  on  his  wife's  land  within  said  in- 
closure. His  orchard  and  garden  were  also 
within  said  smaller  inclosure  and  Included 
the  land  upon  both  surveys.  There  was  a  lane 
or  ^roadway  about  40  feet  wide  t>etween  the 
field  and  the  inclosure  around  tbe  houses, 
garden,  and  orchard.  When  he  made  this 
settlement  be  knew  where  the  line  of  Uie 
Sapp  survey  was,  and  Intended  to  build  his 
bouse  on  the  International  &  Great  Northern 
survey  for  tbe  puri>08e  of  acquiring  title 
to  160  acres  thereof  by  limitation.  The 
evidence  is  sufficient  to  sustain  tbe  finding 
that  more  tban  10  years  before  tbe  Institu- 
tion of  this  suit  T.  E.  Goolsbee  had  the 
160  acres  in  controversy  surveyed  and  the 
comers  marked  and  that  he  continuously 
claimed  this  160  acres  for  more  tban  10 
years  prion  to  August  16,  1904,  when  be 
and  bis  wife  conveyed  it  to  appellee.  This 
suit  was  brought  in  December,  1904.  Dur- 
ing all  of  the  10  years  in  which  T.  E.  Gools- 
bee claimed  tbe  land,  the  premises  before 
described  were  occupied  and  used  by  bim,  or 
by  tenants  under  bim,  but  no  possession, 
use,  or  occupancy  was  shown  of  any  portion 
of  tbe  land  than  the  small  strip  before  de- 
scribed. 

Under  its  first  assignment  of  error  ap- 


pellant assails  the  judgment  upon  the  ground 
that  the  possession  and  use  by  appellee's 
vendor,  T.  E.  Goolsbee,  of  the  small  portion 
of  the  land  in  controversy  before  described 
was  not  sufilcient  to  give  notice  to  appellant 
that  Goolsbee  was  claiming  160  acres  of  its 
land,  and  therefore  could  not,  under  the  10- 
year  statute  of  limitation,  give  Goolsbee 
constructive  adverse  possession  of  that  por- 
tion of  the  160  acres  not  actually  occupied 
by  him.  Upon  a  former  appeal  of  this  case 
a  judgment  of  the  court  below  in  favor  of 
plaintiff  was  reversed  and  cause  remanded. 
The  evidence  upon  that  trial  failed  to  show 
that  T.  E.  Goolsbee  was  claiming  the  specific 
tract  of  160  acres  described  in  the  petition 
during  the  10  years  of  his  occupancy  at  the 
small  portion  thereof  before  described.  Bice 
v.  Goolsbee,  45  Tex.  Civ.  App.  254,  99  S.  W. 
1081.  The  question  we  are  now  called  upon 
to  decide,  if  presented  upon'  that  appeal, 
was  not  passed  upon.  In  the  case  of  Brack- 
en V.  Jones,  63  Tex.  184,  our  Supreme  Court 
held  that  one  could  not  acquire  title  by  lim- 
itation to  160  acres  of  his  neighbor's  adjoining 
land  by  inclosing  and  cultivating  wltb  land  of 
his  own  4  acres  thereof  for  more  than  10 
years.  Tbe^ound  upon  which  this  decision 
was  based  was  that  tbe  inclosure  at  so 
small  a  portion  of  land  with  land  belonging  to 
the  trespasser  was  not  notice  to  the  owner 
of  a  claim  to  any  portion  of  bis  land  out- 
side of  such  inclosure.  In  discussing  tbe 
question  Judge  Willie  says:  "It  can  scarcely 
be  said  that  in  such  a  case  as  tbe  present 
the  possession  is  notorious,  visible,  and  dis- 
tinct so  as  to  fulfill  the  requirements  of  the 
10-year  section  of  tbe  statute  of  limita- 
tion. Whilst  the  true  owner  is  chargeable 
with  a  knowledge  of  the  boundaries  of  his 
land,  be  can  hardly  be  affected  with  notice 
that  a  neighbor,  wbo  has  encroached  a  few 
feet  upon  his  tract,  is  doing  so  for  tbe  pur- 
pose of  acquiring  title  to  640  acres  of  It 
He  would  rather  impute  it  to  a  mistake  on 
the  part  of  the  apparent  trespasser  as  to 
the  division  line  between  them.  Wlillst 
this  might  not  excuse  the  party  trespassed 
upon  for  not  asserting  his  right  to  the  land 
actually  occupied  by  tbe  trespasser.  It  would 
certainly  save  him  from  such  consequences 
as  the  loss  of  a  section  of  his  land.  The 
party  encroaching  would  be  entitled  to  no 
more  than  the  land  actually  occupied  by 
him." 

We  think  the  reasoning  of  Judge  Willie 
in  the  case  cited  is  applicable  to  tbe  facta  of 
this  case.  The  possession  of  T.  B.  Goolsbee 
of  the  small  strip  of  the  land  in  controversy 
cannot  be  disassociated  from  his  possession 
and  use  of  the  larger  tract  owned  by  his 
wife,  and  the  facts  of  this  case  present  prima 
facie  merely  a  case  of  a  slight  encroachment 
by  an  adjoining  landowner  upon  the  land 
of  his  nelgboor.  Giving  full  force  to  the 
presumption  that  the  owner  knows  tbe  loca- 
tion of  the  boundary  lines  of  his  land  (a 
presumption   which   appears  to   tbe   writer 
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to  be  violent  when  the  land  1b  unoccupied 
and  Its  lines  are  not  marked,  and  their  lo- 
cation can  only  be  fixed  by  course  and  dis- 
tance from  marked  comers  or  other  known 
and  fixed  objects),  we  do  not  think  the  oc- 
cupancy by  Goolsbee  of  the  small  strip  of 
land  before  described  should  be  held  suffi- 
cient to  give  notice  to  the  owner  of  the  In- 
ternational &  Great  Northern  survey  that 
such  occupant  was  claiming  IGO  acres  of  his 
land.  If  the  owner  of  the  International  & 
Great  Northern  surrey,  knowing  the  exact 
location  of  his  line,  had  gone  upon  his  land 
and  observed  that  In  building  his  dwelling 
honse  Goolsbee  had  placed  It  on  the  line,  one 
portion  of  the  house  being  on  one  survey  and 
the  remainder  on  the  other,  and  that  the  In- 
closnre  snrroundlng  said  house  and  the  out- 
houses ased  In  connection  therewith  were 
similarly  situated — that  Is,  some  of  them  on 
one  survey  and  some  on  the  other — ^whlle  the 
field  which  formed  much  the  larger  portion 
of  the  Inclosed  lands  was  entirely  on  the 
land  owned  by  Goolsbee's  wife,  we  think 
such  owner  would  have  reasouably  concluded 
that  this  small  encroachment  upon  his  land 
shonld  be  Imputed  to  mistake  on  the  part  of 
Goolsbee  as  to  the  exact  location  of  the  line 
of  his  wife's  land.  The  case  would  be  dlflfer- 
ent  If  Goolsbee  had  not  owned  and  cultivated 
the  larger  portion  of  the  land  embraced  in 
the  inclosure,  because  In  that  event  the  own- 
er of  the  land  In  controversy  would  not  have 
likely  been  misled  as  to  the  purpose  and  In- 
tent of  the  occuiiancy  of  his  land  by  Gools- 
bee. The  encroachment  In  this  case  was 
much  less  in  extent  than  that  In  the  case  of 
Bracken  t.  Jones,  supra,  and  we  think  the 
extent  of  the  encroachment,  and  not  the 
character  of  the  use  to  which  the  land  cover- 
ed thereby  is  put,  should  determine  Its  suflS- 
dency  as  notice  of  adverse  claim  by  con- 
structive possession  of  land  not  actually  oc- 
cnpied. 

It  seems  to  as  tliat  the  owner  of  land  thus 
held  by  a  trespasser  would  be  more  likely 
misled  by  the  situation  shown  by  the  facts  of 
this  case  than  by  an  encroachment  consisting 
only  of  Inclosure  and  cultivation  of  his  land. 
The  fact  that  the  dwelling  house  was  partly 
on  one  survey  and  partly  on  the  other,  and 
that  the  outhouses  used  in  connection  with 
the  home  were  similarly  situated  would,  we 
think,  naturally  lead  such  owner  to  suppose 
that  the  trespasser  was  on  his  land  by  mis- 
take, because  it  would  be  unreasonable  to 
presume  that  one  claiming  land  and  Intend- 
ing to  acqnlre  title  thereto  by  limitation 
should  designedly  so  place  his  improvements 
as  to  render  such  intention  doubtful.  If  the 
claimant's  Improvements  are  designedly  plac- 
ed in  this  way  it  should  be  regarded  as  an 
attempt  to  acquire  the  land  of  another  by 
trick  or  artifice,  and  the  statute  should  not 
be  made  to  subserve  such  purpose.  It  cannot 
be  said  that  the  possession  shown  In  this 
case  was  of  that  fair,  open,  and  visible  char- 


acter necessary  to  constitute  adverse  posses- 
sion under  our  statute  of  limitation,  of  any 
portion  of  the  land  in  controversy  outside  of 
appellee's  Inclosure.  Bracken  v.  Jones,  63 
Tex.  184;  Tucker  v.  Smith,  68  Tex.  473,  3 
S.  W.  671;  Titel  v.  Garland,  99  Tex.  201,  87 
S.  W.  1152;   Downs  v.  Powell,  116  S.  W.  873. 

The  evidence  in  the  case  being  undisputed 
and  the  facts  fully  developed,  the  Judgment 
of  the  court  below  should  be  reversed,  and 
Judgment  rendered  In  favor  of  appellant  for 
all  of  the  land  In  controversy  except  that  por- 
tion within  appellee's  inclosure,  and  it  has 
been  so  ordered. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

At  a  former  term  of  this  court  we  afiElrmed 
the  Judgment  of  the  court  below  as  to  a  part 
of  the  land  Involved  in  this  suit  and  reversed 
said  judgment  and  rendered  a  Judgment  for 
appellant  for  the  remainder  of  said  land. 
Appellee  In  due  time  filed  a  motion  for  rehear- 
ing, and  the  decision  of  this  motion  was  post- 
poned, and  the  motion  carried  over  from 
term  to  term  by  orders  of  this  court  made 
and  entered  in  the  minutes  of  the  court.  The 
nature  and  resnlt  of  the  suit  and  the  materi- 
al facts  shown  by  the  evidence  are  sufficient- 
ly stated  in  our  former  opinion. 

As  shown  by  our  former  opinion  herein, 
we  reversed  and  rendered  the  judgment  of 
the  court  below  as  to  all  of  the  160  acres  of 
land  Involved  In  -the  suit  except  that  portion 
covered  by  appellee's  Improvements  and 
shown  to  have  been  in  his  actual  possession, 
on  the  ground  that  the  small  amount  of  ap- 
pellant's land  shown  to  have  been  in  appel- 
lee's possession  was,  as  a  matter  of  law,  in- 
sufficient to  charge  appellant  with  notice  of 
appellee's  claim  to  160  acres  of  his  land.  In 
view  of  the  holding  of  the  Supreme  Court  in 
the  recent  case  of  Smith  v.  Jones,  132  S.  W. 
469,  we  have  concluded  that  we  erred  in  re- 
versing the  Judgment  on  this  ground.  The 
possession  shown  by  the  evidence  was  suffi- 
cient to  raise  the  issue  of  notice  to  appellant 
of  the  adverse  claim  of  appellee  to  the  whole 
of  the  160  acres,  and  that  issue  having  been 
decided  by  the  Jury  in  appellee's  favor,  and 
the  sufficiency  of  the  charge  submitting  said 
Issue  not  being  complained  of,  the  Judgment 
should  not  be  reversed  on  this  ground. 

While  the  undisputed  evidence  shows  con- 
tinuous use  and  cultivation  of  the  field  on  the 
Sapp  surrey  since  1879,  there  is  evidence  in 
the  record  which  would  sustain  a  finding  that 
appellee's  Improvements  on  the  160  acres  of 
land  were  unoccupied,  and  no  part  of  said 
160  acres  was  used  or  cultivated  by  appellee 
or  any  one  for  him  from  the  spring  of  1901 
to  the  spring  of  1902.  During  this  time  ap- 
pellee's farm  on  the  land  owned  by  hts  wife 
In  the  Sapp  survey  was  cultivated  by  R.  L. 
Pope  as  a  tenant  of  appellee.  Pope  testified : 
"I  believe  that  Mr.  Goolsbee  moved  off  of 
that  place  in  1899.    It  was  the  last  part  of 
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tbe  year,  I  think,  that  Mr.  Goolsbee  moved 
off.  Th«i  Hy.  Cluff  moved  on  It,  and  was 
there  the  year  1900  Is  the  way  I  rememher 
It;  and  Henry  Clnff  left  there  in  March  or 
April  of  tbe  next  year,  and  he  was  on  that 
place  one  year  and  then  up  until  March  or 
April  of  the  next  year,  making  it  1901.  I  had 
place  then  for  the  balance  of  the  year.  Q. 
What  did  you  have — did  you  have  anything 
to  do  with  the  patch  and  all  west  of  the 
house,  did  you  work  any  'part  of  that?  A. 
No,  sir.  (Plaintiff  objects  to  that  as  leading.) 
Witness  states:  The  land  lying  east  of  the 
house,  on  the  east  side  of  the  road  is  the 
land  that  I  worked.  There  wasn't  any  land 
worked  west  of  the  road  after  I  had  taken 
charge  of  it  I  don't  think  there  was  any 
garden;  I  don't  remember  about  that  very 
sure,  and  won't  say  positive.  There  was  no 
one  living  there  in  1901.  The  first  party  that 
moved  In  there  after  Henry  Cuff  moved  out  I 
think  was  Bryant  Jefferies.  He  moved  In 
there  in  the  spring  of  the  next  year,  1902,  I 
believe  it  was.  I  do  not  remember  what  month 
it  was ;  it  was  tolerable  early  in  the  spring, 
about  March  or  April.  He  moved  in  there 
about  10  or  11  months — ^prolmbly  12  months 
— after  Henry  Cluff  left  the  place,  but  I 
couldn't  say  as  to  what  time  he  went  there, 
because  I  don't  remember."  The  evidence 
does  not  conclusively  show  a  claim  by  appel- 
lee and  his  grantor  to  the  specific  tract  of 
160  acres  in  suit  for  10  years  prior  to  the 
spring  of  1901.  T.  E.  Goolsbee,  from  whom 
appellee  purchased,  testified  that  he  did  not 
claim  this  specific  160  acres  until  he  had  It 
surveyed,  and  that  he  had  the  survey  made 
In  the  summer  of  1890  or  1891.  The  sur- 
veyor who  did  the  surveying  testified  that 
according  to  his  recollection  he  made  the  sur- 
vey in  1896.  Upon  this  testimony  the  jury 
might  have  found  that  appellee  did  not  claim 
the  specific  160  acres  sued  for  until  1896.  If 
this  is  true,  it  follows  that  a  break-  in  the 
possession  and  occupancy  of  the  land  from 
the  spring  of  1901  to  the  spring  of  1902 
w»uld  defeat  appellee's  claim  of  title  by 
limitation. 

Such  being  tbe  state  of  the  evidence  tbe 
appellant  requested  the  court  to  charge  the 
Jury  as  follows:  "You  are  instructed  that 
the  possession,  use,  and  enjoyment  of  the 
farm  on  the  Addison  Sapp  survey  is  not  such 
possession  and  enjoyment  and  use  as  will  ex- 
tend to  any  part  of  the  160  acres  on  the  I. 
&  G.  N.  No.  2."  The  facts  above  stated  called 
for  this  charge,  or  one  of  similar  nature,  and 
It  was  error  for  the  court  to  refuse  to  give 
it  This  error  requires  a  reversal  of  the 
Judgment 

At  the  last  sitting  of  this  court  we  entered 
an  order  granting  appellee's  motion  for  re- 
hearing and  afBrmiug  the  Judgment  of  the 
court  below.  That  order  is  set  aside  upon 
our  own  motion,  and  in  lieu  thereof  it  is 
ordered  that  the   motion   for   rehearing   is 


granted,  and  tbe  Judgment  of  the  court  be- 
low reversed  and  the  cause  remanded. 
Reversed  and  remanded. 


STATE  v.   RACINE   SATTLBY    CO. 


(Court  of  Civil  Appeals  of  Texas. 
1911.) 


Jan.  25, 


1.  PusADiNa  (J  214*)  — Deicubbeb  — Admis- 
sions. 

A  Keneral  demurrer  to  a  petition   admits 

the  truth  of  all  facts  alleged  in  the  petition 
and  of  all  Inferences  reasonably  deducible  there- 
from for  the  purposes  of  the  demurrer. 

[EJd.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  525-534;    Dec  Dig.  }  214.»] 

2.  Monopolies  (f  30*)— Contbacts  in  Re- 
straint OF  Tbade  —  Saue  of  Goods  — 
"Tbust"— "Conspiracy." 

Under  anti-trust  law  of  1903  (Laws  1903. 
c.  94),  defining  a  "trust"  as  a  combination  of 
capital  by  two  or  more  persons  to  create  re- 
strictions in  trade  or  the  free  puisoit  of  any 
business,  and  defining  a  "conspiracy"  in  re- 
straint of  trade  as  an  agreement  between  two  or 
more  persons  to  refuse  to  buy  from  or  sell  to 
any  other  person  any  article  of  merchandise,  a 
petition,  which  alleges  that  a  manufacturer  of 
farm  implements  and  vehicles  entered  into  a 
contract  with  a  dealer  therein  whereby  the 
manufacturer  agreed  to  give  the  dealer  the  ex- 
clusive sale  of  its  product  and  wherehy  the 
dealer  agreed  not  to  buy  or  sell  any  other 
makes  of  like  goods,  and  that  the  manufacturer 
and  dealer  carried  the  contract  into  execution 
to  the  injury  of  the  people,  charges  a  violation. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Dec.  Dig.  i  30.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1454-1461;  vol.  8,  pp.  7613,  7116- 
7124,  7822.] 

3.  Monopolies  (§  12*)— Restraint  of  Trade 
-Anti -Trust  Acts. 

Under  the  anti-trust  act  of  1903  n.aws 
1903,  c.  94),  restrictions  in  trade  are  prohibited 
without  regard  to  their  immediate  effect  on 
trade. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  §  12.*] 

4.  Monopolies  (8  12*)— "Conspibact." 

A  "conspiracy,"  within  the  anti-trnst  act 
of  1908  (Laws  1903,  c  94),  prohibiting  coa- 
spiracies  in  restraint  of  trade,  is  a  combination 
between  two  or  more  persons  to  do  an  unlawful 
act  or  to  do  a  lawful  thing  In  an  unlawful  man- 
ner. 

[EM.  Note. — For  other  cases,  see  Monopolies, 
Dec.  Dig.  i  12.*] 

5.  COMUEBCE  (§  33*)— Interstate  Ooiocebce. 

The  purchase  of  goods  in  one  state  to  be 
shipped  into  another  ta  interstate  commerce 
and  not  within  the  provisions  of  the  state  anti- 
trust laws. 

[Ed.  Note. — ^For  other  cases,  see  Commerce, 
Dec.  Dig.  f  83.*] 

6.  Evidence  (8  20*)  —  Jitdiciai.  Notice  — 
Facts  of  Couuon  Knowledge. 

The  court  will  take  judicial  notice  of  such 
facts  incident  to  commerce  as  are  known  to  all 
men,  and  of  tbe  fact  that  wholesale  dealers 
oidinarlly  make  sales  to  their  cnstomers  in  the 
state  by  sending  traveling  salesmen  to  their 
customers'  places  of  business. 

[EM.  Note.— For  other  cases,  see  E>vidence, 
Cent.  IMg.  I  24;   Dec.  Dig.  §  20.*] 
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7.  CoMlrtBCE    (S   33*)— INTEBSTATE    COMifERCE. 

A  sale  by  a  foreign  corporation  of  goods 
to  be  shipped  to  Texas  from  its  factory  in  an- 
other state,  subject  to  the  approval  of  the  cor- 
rKinition  at  its  home  office  in  the  state  of  its 
origin,  is  an  interstate  transaction. 

(Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  26;   Dec.  Dig.  {  33.*] 

8.  MoKOPOLiEs   (5   30*)— Contracts  ik   Rb- 

BTRAIRT  OF  TRADE— PETITION. 

A  petition,  in  an  action  by  the  state 
igaiost  a  foreign  corporation  for  a  violation  of 
the  anti-trust  act  of  1903  (Ijaws  1903,  c.  94), 
Thich  alleged  that  the  foreign  corporation  was 
a  manufacturer  of  farming  implements  and  ve- 
hicles; that  it  contracted  with  a  dealer  in  the 
■tate  in  such  articles  to  give  him  the  exdasive 
sale  of  its  goods,  the  latter  agreeing  not  to  buy 
or  sell  any  other  makes  of  like  goods:  that  the 
foreign  corporation  had  traveling  salesmen  so- 
licifSog  bnainess  throughout  the  state;  that  the 
rontract  was  signed  by  one  of  the  salesmen ; 
and  that  the  foreign  corporation  was  a  whole- 
Bale  dealer  in  farming  implements  and  vehicles 
—was  sufficient  as  against  a  general  demurrer 
to  show  that  it  was  the  purpose  of  the  foreign 
corporation  to  sell  goods  unaer  the  contract  at 
the  residence  of  the  dealer  in  Texas,  and  that 
it  was  its  purpose  that  the  contract  should  be 
carried  into  effect  in  Texas,  so  that  the  trans- 
action was  not  interstate  commerce,  but  was 
lobject  to  the  state  anti-trust  laws. 

[Ed.  Note.— For  other  cases,  see  Honoijolies, 
Dec.  Dig.  I  30.«] 

ft  Conspiracy  (|  1*)  —  Acts  Con8titutino 

"OOSSPIBACT." 

Where  two  persons  pntsne  by  their  acts 
the  same  object  by  the  same  means,  one  per- 
forming one  part  of  the  act  and  the  other  an- 
other part  thereof,  so  as  to  complete  it  with 
a  view  to  the  attaining  of  the  object  which 
they  are  pursuing,  there  is  a  "conspiracy." 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  M  1-5;    Dec.  Dij.  |  1.*] 
10.  Conspiracy  (8  14*)  — Civil  Inability- 

Persons  Liable. 
The  act  of  a  consjiirator  done  in  further- 
loce  of  the  common  design  is  the  act  of  all  the 
conspirators,  and  all  the  conspirators  are  joint 
tort-feasors. 

[Bd.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  {  14;   Dec.  Dig  i  14.*] 

IL  Monopolies  (J  21*)— Contracts  in  Eb- 

8TBAINT  OF  TBADE— IiIABILITT. 

Where  an  agreement  in  violation  of  the 
aoti-tnist  law  has  l)een  made,  and  one  party 
thereto  pursues  the  course  of  conduct  agreed 
OD,  the  law  presumes  that  the  acts  done  by  him 
were  the  result  of  the  agreement  and  of  enter- 
ing into  it,  so  that  the  parties  thereto  are  liable 
u  aiders  and  abettors  and  are  responsible  for 
the  acts  of  each  and  all  within  the  anti-trust 
law  of  1903  (Laws  1903.  c.  94) 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  I  21.*] 

12.  CovvEBCE    (S   40*) —•  Contracts  in    Re- 
straint OF  Trade— Liability. 

Where  goods  sold  and  contemplated  to  be 
sold  nnder  a  contract  in  restraint  of  trade  were 
to  be  shipped  from  a  sister  state  to  Texas  and 
tbeie  mingled  with  other  goods  of  the  buyer  in 
Texas  to  l)ecome  a  part  of  the  buyer's  stock 
and  to  be  there  sold  at  retail,  and  the  contract 
was  made  with  the  knowledge  and  purpose  and 
intent  of  all  the  parties  thereto  that  that  stiould 
be  done,  the  parties  were  liable  for  a  violation  of 
the  anti-trust  act  of  1903  (Laws  1903,  c.  94),  as 
against  the  objection  that  the  transaction  was 
interstate  oommerce. 

IKd.  Note. — For  other  cases,  see   Commerce, 
CenL  Dig.  ii  29,  30 ;  Dec.  Dig.  {  40.*] 


13.  Contracts   (§  33*)— Evidence   (§  451*)— 
Ambiguous  Pbovisions— Effect. 

A  patent  ambiguity  in  a  contract  cannot  be 
aided  by  parol  evidence,  and,  where  the  written 
instrument  does  not  evidence  a  contract  without 
the  aid  of  parol  evidence,  it  cannot  l>e  enforced. 
[Ed.  Note.— For  other  cases,  see  Contracts,  Cent. 
Dig.  M  144-154 :  Dec.  Dig.  §  33  ;•  Evidence, 
Cent.  Dig.  §i  208&-2092 ;   Dec.  Dig.  f  451.*] 

14.  Contracts  (§  0*)  —  Ambiguous  Pbovi- 
BiONS— Effect. 

Where  there  is  a  patent  ambiguity  in  one 
clause  of  a  contract  which  renders  it  void  for 
uncertainty,  the  nnllitr  of  the  clause  will  not 
affect  the  remainder  of  the  contract  if  there  is 
enough  left  to  constitute  a  complete  contract. 
[Hd.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  §  9.*] 

15.  Monopolies  (8  30*)— Penalty— Action- 
Petition. 

In  an  action  by  the  state  for  the  penalty 
prescribed  by  the  anti-trust  law  of  1903  (Laws 
1903,  c.  94)  for  making  a  contract  in  restraint 
of  trade,  the  fact  that  the  petition  annexes, 
as  an  exhibit,  the  contract  relied  on,  which 
contains  blanks  which  could  not  be  filled  by 
parol  evidence  in  a  suit  between  the  parties 
thereto  will  not  render  the  petition  bad;  the 
making  of  the  contract,  and  not  the  contract 
itself,  being  the  foundation  of  the  suit,  so  that, 
the  contract  being  merely  evidence,  it  is  imma- 
terial that  it  only  supports  the  petition  in  part. 
[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  8  30.*] 

Appeal  from  District  Court,  McLennan 
County;   Marshall  Surratt,  Judge. 

Action  by  the  State  against  the  Racine 
Sattley  Company.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Pat  M.  Neff  and  S.  R.  Scott,  for  the  State. 
Allan  D.  Sanford  and  Etherldge  &  McCor- 
mlck,  for  appellee. 

JENKINS,  J.  This  is  a  suit  In  behalf  of 
the  state  of  Texas,  brought  by  the  county  at- 
torney of  McLennan  county  to  recover  the 
penalty  provided  by  statute  for  the  violation 
of  the  anti-trust  law  of  1903.  Laws  1903,  c. 
94.  There  were  originally  two  suits;  one  al- 
leging a  contract  of  July  30,  1904,  In  viola- 
tion of  said  statute,  and  one  of  December 
19,  1904,  to  the  same  effect.  Said  suits  were 
consolidated  and  tried  as  one.  The  appel- 
lant filed  two  trial  amendments,  after  which 
the  court  sustained  a  general  demurrer  to 
the  petition,  and,  the  appellant  declining  fur- 
ther to  amend,  judgment  was  rendered  for 
the  appellee,  from  which  judgment  this  ap- 
peal is  prosecuted.  Such  being  the  case,  the 
issue  is:  Did  the  petition,  when  taken  to- 
gether with  the  trial  amendments,  state  a 
cause  of  action  as  against  a  general  demur- 
rer? 

The  petition,  as  amended,  contained,  sub- 
stantially, the  following  allegations: 

(1)  The  authority  of  the  county  attorney 
to  institute  and  prosecute  this  sqit. 

(2)  That  the  appellee,  which  will  hereaft- 
er be  referred  to  as  the  "Racine  Company," 
at  the  times  of  the  contracts  subsequently 
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alleged  were  made,  and  prior  thereto,  was  en- 
gaged In  the  tmalness  of  selling  at  wholesale 
In  the  state  of  Texas,  including  Waco,  Tex., 
farming  Implements,  buggies,  etc.  It  was  also 
alleged  that  said  Racine  Company  was  a 
manufacturer  of  such  articles,  and  had  a 
permit  to  do  business  in  Texas,  and  had  an 
office  at  Dallas,  Tex. 

(3)  That  at  said  dates,  and  prior  thereto, 
the  Bomar  Hardware  &  Buggy  Company, 
which  wUl  hereafter  be  referred  to  as  the 
"Waco  Company,"  was  engaged  In  the  hard- 
ware and  Implement  business  at  Waco,  Tex,, 
selling  articles  of  the  kinds  referred  to  In 
said  contracts  to  the  people  of  that  city  and 
vicinity,  where  there  was  a  market  for  such 
articles,  and  where  many  citizens,  were  en- 
gaged In  the  sale  and  purchase  of  such  arti- 
cles. That  the  Racine  Company  and  the 
Waco  Company  on  July  30,  1904,  entered 
into  a  contract  whereby  the  Racine  Com- 
pany sold  to  the  Waco  Company  certain 
farm  implements,  etc.,  and  agreed  to  sell 
to  said  Waco  Company  thereafter,  as  or- 
dered, such  implements  as  shown  by  their 
catalogue  made  a  part  of  said  contract,  at 
the  prices  and  ux)on  terms  therein  named,  to 
be  shipped  from  Springfield,  111.,  to  Waco, 
Tex.,  there  to  be  distributed  among  and  to 
become  a  part  of  the  stock  of  said  Waco 
Company  to  be  by  it  sold  at  retail,  and 
that  it  was  known  by  said  Racine  Company, 
and  Intended  by  them,  that  this  should  be 
done.  That  it  was  further  provided  in  said 
contract  that  the  Racine  Company  would  not 
sell  any  of  its  said  goods  to  any  one  else 
at  Waco,  Tex.,  and  that  the  Waco  Company 
would  not  buy  gooiiB  of  like  character  from 
any  one  else  during  the  continuance  of  said 
contracts,  to  wit,  from  said  JTily  8,  1904, 
to  July  81,  1906,  and  that  said  parties  en- 
tered into  a  like  contract  with  each  othet 
on  December  19,  1904,  to  remain  in  effect  to 
July  1, 1905.  Said  contract  is  attached  as  an 
exhibit  to  said  petition,  and  the  goods  men- 
tioned therein  include  plows,  harrows,  stalk 
cutters,  listers,  middle  breakers,  com  and 
cotton  planters,  cultivators,  wagons,  drills, 
hay  tools,  and  plow  shares.  Said  contracts 
also  contain  the  following  clause:  "The  Ra- 
cine Sattley  Company  agrees  to  give  the  par- 
ty of  the  second  part  the  exclusive  sale  of 
the  goods   of  the  class  herein  ordered  in 

for  the  season  ending  July  1,  1905. 

'And  the  said  second  party  hereby  agrees  not 
to  buy  or  sell  any  other  makes  of  like  goods 
for  the  same  period."  Both  contracts  were 
alike  in  all  respects,  except  as  to  the  dates. 
The  petition  alleges  that,  though  this  blank 
was  left  in  the  written  contract,  it  was  In- 
tended and  agreed  by  both  of  said  parties 
that  said  contract  was  to  be  performed  and 
carried  out  at  Waco,  Tex.,  and  that  it  was 
so  carried  out  at  Waco,  Tex.,  In  pursuance 
of  said  agreement  and  contract 

(4)  That  it  was  the  Intention  of  both  par- 
ties to  said  contract  that  it  should  be  car- 


ried out  and  have  effect  in  Waco,  Tex.,  and 
to  affect  the  n^arket  at  Waco,  Tex.,  and  that, 
if  said  articles  were  Interstate  traffic  when 
shipped,  they  lost  such  character  when  re- 
ceived at  Waco,  Tex.,  and  the  original  pack- 
ages were  broken  and  mixed  with  the  retail 
stock  of  the  Waco  Company  and  by  it  sold 
at  retail,  and  that  it  was  the  purpose  and 
Intent  of  the  Racine  Company  that  this 
should  be  done. 

(5)  That  said  contracts  were  In  violation 
of  the  anti-trust  laws  of  this  state  in  that: 

(a)  They  are  exclusive  in  character  and  con- 
stitute a  conspiracy  in  restraint  of  trade. 

(b)  They  prevented  and  lessened  competition. 

(c)  They  created,  and  tended  to  create,  a  re- 
striction in  trade,  (d)  They  created  a  trust 
and  combination,  prohibited  by  law.  (e) 
They  created  and  carried  out  a  restriction 
in  the  free  purmiit  of  bnslness  by  each  of 
said  parties,  (f)  They  regulated  and  limited 
the  output  in  said  articles,  (g)  They  de- 
stroyed all  competition  In  said  articles.  By 
either  direct  averment  or  by  fair  Intend- 
ment, all  of  such  purposes  and  effects  of  said 
contract  are  alleged  to  relate  to  the  market 
at  Waco,  Tex. 

(6)  That  one  of  said  contracts  and  all 
negotiations  leading  up  to  the  same  was 
made  at  Racine,  Wis.,  and  that  the  other 
was  signed  at  Waco,  Tex.,  by  the  Waco  Com- 
pany and  the  salesman  of  the  Racine  Com- 
pany, subject  to  the  approval  of  the  Racine 
Company,  and  that  the  same  was  after- 
wards approved  by  said  Racine  Company  at 
Racine,  Wis. 

The  court  did  not  file  its  oonclnslona  of 
law,  and  we  are  not  advised,  except  Infer- 
entlally  from  the  propositions  discussed  by 
counsel  In  their  briefs,  upon  what  ground 
the  court  sustained  the  demurrer. 

1.  The  demurrer  for  the  purposes  thereof 
admits  the  truth  of  the  facts  alleged  In  the 
petition.  In  testing  the  sufficiency  of  the 
petition  on  general  demurrer,  we  must  In- 
dulge In  Its  favor  every  reasonable  Intend- 
ment arising  from  the  allegations  therein. 
Wiggins  V.  Blsso,  92  Tex.  219,  47  S.  W.  638, 
71  Am.  St  Rep.  837;  Comer  T.  Barton  Lingo 
Co.,  24  Tex.  Cav.  App.  251,  58  S.  W.  970; 
State  v.  RaUway  Co.,  99  Tex.  516,  91  S.  W. 
220;  Raleigh  v.  Cook,  60  Tex.  441;  Gas  Co. 
v.  State,  22  Tex.  Civ.  App.  118,  54  S.  W.  291. 
Upon  the  authority  of  the  cases  above  cited 
and  upon  those  hereinafter  referred  to,  we 
are  of  the  opinion  that,  aside  from  the  Issue 
of  Interstate  commerce,  and  the  blank  left 
In  said  contract,  which  are  the  only  propo- 
sitions referred  to  in  the  briefs  herein,  the 
petition  states  a  good  cause  of  action,  upon 
a  general  demurrer,  and  we  see  no  reason 
why  it  is  not  good,  even  on  special  demarrer. 
It  undertakes  to  allege  a  conspiracy  between 
the  parties  therein  named  to  do,  and  that 
they  did,  the  acts  therein  named,  with  tha 
corrupt  purpose  and  Intent  to  effect  that 
which  is  forbidden  by  the  laws  of  this  state: 
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and,  while  In  dvll  actions  great  latltnde  la 
allowed  In  setting  oat  the  particular  acta 
from  wblch  a  conspiracy  la  to  be  Inferred, 
the  petition  In  this  case  sets  out  speclflcally 
the  acts  complained  of,  ylz.,  the  making  and 
carrying  into  effect  the  exclusive  contract  of 
purchase  and  sale  of  the  articles  mentioned. 
Such  articles  being  of  prime  necessity  to  the 
mass  of  the  people,  an  exclusive  contract  In 
reference  to  the  sale  and  purchase  thereof, 
If  made  and  carried  out  in  a  manner  to  In- 
juriously affect  the  people  of  Waeo  and  that 
vicinity,  would  have  been  indictable  at  com- 
mon law.  But  our  anti-trust  statute  has 
materially  enlarged  the  doctrine  of  the 
common  law  as  to  monopolies  and  combines. 

Under  onr  statute  the  eftect  on  the  public 
of  an  agreement  which  is  against  public  pol- 
icy is  not  essential ;  the  tendency  Is  enough 
to  bring  it  within  the  condemnation  of  the 
law.  Brewing  Ass'n  v.  Houck,  27  S.  W. 
896;  Gas  Co.  v.  State,  22  Tex.  Civ.  App. 
118,  54  S.  W.  293.  In  view  of  our  antl-tmst 
statutes  and  the  decisions  thereon,  it  cannot 
be  donbted  that  it  is  the  settled  policy  of 
this  state  to  prevent  restrictions  in  trade. 
"The  law  did  not  Intend  to  regulate  restric- 
tions in  trade,  but  to  prohibit  them  entirely, 
withoat  regard  to  their  immediate  effect  on 
trade."  Comer  v.  Burton  Lingo. Co.,  24  Tex. 
Civ.  App.  251.  68  S.  W.  970.  Our  anti-trust 
statnte,  among  other  things,  prohibits  con- 
spiracies in  restraint  of  trade.  A  "conspira- 
cy" is  a  combination  between  two  or  more 
persons  to  do  an  unlawful  act,  or  to  do  a 
lawful  thing  in  an  unlawfnl  maimer.  The 
statute  declares,  among  other  things,  that 
"the  following  acts  shall  constitute  a  con- 
spiracy in  restraint  of  trade:  Where  two 
or  more  persons,  firms,  corporations  or  as- 
sociation of  persons  who  are  engaged  in  buy- 
ing or  selling  any  article  of  merchandise, 
produce  or  other  commodity,  enter  into  an 
agreement  or  understanding  to  refuse  to  buy 
from  or  sdl  to  any  other  person,  firm,  cor- 
poration or  association  of  persons  any  ar- 
ticle of  merCbandtee,  produce  or  commodity." 
Again  the  qjtatute  declares:  "That  a  trust 
Is  a  combination  of  capital,  skill  or  acts,  by 
two  or  more  persons,  firms,  corporations  or 
association  of  persons  for  either,  any  or  all 
of  the  following  purposes:  To  create,  or 
which  may  tend  to  create  or  carry  ont  re- 
strictions In  trade  *  •  •  or  to  create  or 
carry  out  restrictions  in  the  free  pursuit 
of  any  bnsiness  authorized  or  permitted  by 
law.  •  •  •  (8)  To  prevent  or  lessen  com- 
petition In  the  •  •  *  sale  or  purchase  of 
meridiandlfle.  •  •  «  (5)  To  make,  enter 
Into,  malntato  or  carry  out  any  contract,  ob- 
ligation or  agreement  •  *  •  by  which 
tbey  Sball,  in  any  manner,  affect  or  maintain 
tlie  price  of  any  commodity  *  *  *  be- 
tween themselves  and  others,  to  preclude  a 
free  and  unrestricted  competition  among 
themselves  or  others  in  the  state  *  •  • 
of  any  commodity."    Acts  1903,  pp.  119-121. 

Bmd  there  been  no  decisions  upon  this  sub- 


ject, we  should  certainly  think  that  the  acts 
alleged  in  the  petition  herein  violated  this 
statute.  In  the  light  of  the  decisions,  we 
think  there  can  be  no  doubt  of  it  Brewing 
Co.  v.  Templeman,  90  Tex.  277,  38  S.  W. 
27;  Fuqua  v.  Brewing  Co.,  90  Tex.  298,  38 
S.  W.  29,  750,  35  L.  R.  A.  241 ;  BreT(ring  Co. 
V.  .Anderson,  40  S.  W.  738,  739;  Brewing 
Co.  V.  Durrum,  46  S.  W.  880;  Wiggins  v. 
Bisso,  92  Tex.  219.  47  S.  W.  638,  71  Am.  St 
Bep.  887;  Oas  Co.  v.  State,  22  Tex.  Civ. 
App.  118,  54  S.  W.  291 ;  Vaccine  Co.  v.  Burk- 
ey,  22  Tex.  Civ.  App.  282,  64  S.  W.  805; 
Buggy  Co.  V.  Fife  &  MUler,  74  S.  W.  957; 
SUumons  &  Co.  v.  Terry,  79  S.  W.  1103;  Wa- 
ters-Pierce Oil  Co.  V.  State,  48  Tex.  Civ.  App. 
162,  106  S.  W.  918;  Id.,  177  U.  S.  28,  20 
Sup.  Ct.  518,  44  L.  Ed.  663;  State  v.  BaU- 
way  Co.,  99  Tex.  516.  91  8.  W.  214,  5  L. 
R.  A  (N.  S.)  783 ;  Standard  Oil  Co,  v.  State, 
117  Tenn.  618,  100  S.  W.  705,  10  L.  R.  A. 
(N.  S.)  1015;  Industrial  Co.  v.  Baxter,  125 
Mo.  App.  494,  102  8.  W.  1076,  1077;  State 
T.  Standard  OH  Co.,  218  Mo.  1,  116  S.  W. 
1004,  1009. 

2.  It  is  contended  that  the  demurrer  should 
have  been  sustained  because  the  contract  is 
alleged  to  have  been  made  In  the  state  of 
Wisconsin,  that  the  goods  were  to  be  ship- 
ped from  appellee's  factory  at  Springfield, 
III.,  to  Waco,  Tex.,  and  therefore  related  to 
interstate  commerce. 

It  is  true  that  the  purchase  of  goods  in 
one  state  to  be  shipped  into  another  1b  In- 
terstate commerce,  and  therefore  not  within 
the  provisions  of  the  anti-trust  laws  of  this 
state.  But  we  do  not  think  that  it  appears 
from  the  petition  that  the  sales,  except  the 
first  one,  were  contemplated  to  be  made  un- 
der said  contract  in  another  state.  The  pe- 
tition alleges  that  the  Waco  Company  was 
doing  business  at  Waco,  Tex.,  where  it  would 
naturally  be  Inferred,  nothing  appearing  to 
the  contrary,  it  would  make  ite  purchases. 
We  are  not  to  shut  our  eyes  to  such  facte 
incident  to  commerce  as  are  known  to  all 
men,  among  which  is  that  wholesale  dealers 
ordinarily  make  sales  to  their  customers  in 
this  state  by  sending  their  traveling  sales- 
men to  their  customers'  places  of  business. 
The  reason  why  the  first  sale  cannot  be  said 
to  have  been  made  at  Waco  is  that  it  was 
made  subject  to  the  approval  of  the  Racine 
Company  at  Racine,  Wis. ;  but  it  is  appar- 
ent that  the  reason  for  this  is  that  the  first 
sale  was  made  on  condition  of  the  approval 
by  the  Racine  Company  of  the  exclusive  con- 
tract with  the  Waco  Company.  Having  thus 
secured  a  satisfactory  customer  for  a  stated 
time,  it  is  reasonable  to  infer  that  future 
sales  were  Intended  to  be  made  in  the  ordi- 
nary manner,  and,  if  so^  they  would  be  made 
at  Waco,  Tex.  It  Is  alleged  that  the  Racine 
Company  had  traveling  salesmen  soliciting 
and  doing  business  throughout  the  state  of 
Texas,  and  in  McLennan  county,  Tex.,  and 
one  of  the  contracte  was  signed  by  one  of 
Ita  salesmen.    It  is  the  business  of  a  sales- 
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man  to  make  sales,  and  It  Is  not  to  be  In- 
ferred that  salesmen  are  traveling  In  Texas 
for  tbe  purpose  of  making  sales  In  Wiscon- 
sin. It  Is  alleged  that  the  Racine  Company 
was  doing  business  In  Texas,  and  In  McLen- 
nan county,  and  that  It  had  an  office  In 
Dallas,  Tex.,  In  charge  of  Its  agent  and  rep- 
resentative. It  is  alleged  that  Its  business 
was  the  wholesale  of  buggies,  plows,  farming 
Implements,  etc.  We  think  that  the  petition 
sufliclently  alleges  as  against  a  general  de- 
murrer that  It  was  the  purpose  of  the  Ra- 
cine Company  to  sell  goods  under  said  con- 
tract at  Waco,  Tex.,  and  that  it  was  its 
purpose  and  Intent  that  said  contract  should 
be  and  was  carried  into  efCect  In  Waco,  Tex. 

3.  It  plainly  appears  that  it  was  tlie  pur- 
pose and  Intent  of  the  Waco  Company  that 
It  should  and  did  carry  out  its  part  of  said 
contract  in  Waco,  Tex.  The  petition  alleges 
a  conspiracy  between  the  parties  to  said 
contract,  and  tbe  facts  alleged  constitute  a 
conspiracy.  It  we  are  correct  in  holding  that 
the  agreement  alleged  In  the  petition  was 
In  violation  of  the  laws  of  the  state,  if  the 
same  was  intended  to  be  or  was  carried  in- 
to effect  in  this  state,  then  we  have  a  con- 
spiracy, a  necessary  part  of  which  was  to 
be,  and  In  fact  was,  carried  into  effect  by 
the  Waco  Company  at  Waco,  Tex.  But, 
says  appellee,  all  of  the  acts  done  or  con- 
templated to  be  done  by  it  were  to  sell  and 
ship  goods,  and  these  acts  were  to  be  per- 
formed outside  of  the  state.  As  above  stat- 
ed, we  do  not  so  construe  the  contract:  but, 
for  t&e  sake  of  argument,  grant  the  correct- 
ness of  this  contenf.ion,  still  the  Racine  Com- 
pany is  no  less  guilty  doing  these  unlawful 
acts  in  Texas,  for  the  reason  that  the  acts 
of  its  co-conspirator,  tbe  Waco  Company, 
are,  in  law,  its  acts. 

"If  two  persons  pursue  by  their  acts  tbe 
same  object,  by  the  same  means,  one  i)er- 
formlng  one  part  of  the  act  and  the  other 
another  part  of  the  act,  so  as  to  complete  it, 
with  a  view  to  the  attaining  of  the  object 
which  they  were  pursuing,  this  will  be  suffi- 
cient to  constitute  a  conspiracy."  Cyc.  vol. 
S,  p.  622.  "It  is  sufficient  if  the  evidence 
shows  (in  this  case  if  the  petition  alleges) 
that  they  performed  different  parts."  Hud- 
son V.  State,  43  Tex.  Cr.  R.  420,  66  S.  W. 
668.  "The  act  of  a  co-conspirator,  done  in 
furtherance  of  the  common  design,  is  the  act 
of  all  (Gas  Co.  v.  Railway  Co.,  22  Tex.  Civ. 
App.  118,  54  S.  W.  292;  Raleigh  v.  Cook,  60 
Tex.  441;  Standard  Oil  Co.  v.  State,  117 
Tenn.  618,  100  S.  W.  719.  10  L.  R.  A.  [N. 
S.]  1015;  8  Cyc.  641,  657),  though  executed 
fit  a  remote  distance  from  the  other  con- 
spirators." 8  Cyc.  683.  "Co-consplrators  are 
Joint  tort-feasors."  ,8  Cyc.  847,  84&  "An 
offense  is  deemed  to  have  been  committed 
where  any  overt  act  in  pursuance  of  the  un- 
lawful combination  is  iierformed  by  any  one 
«f  the  co-conspirators."  Raleigh  et  al.  v. 
Cook,  60  Tex.  441 ;  8  Cyc.  087.  Co-conspira- 
tors are  responsible  for  the  acts  of  each  oth- 


er, for  the  same  reason  that  a  principal  Is 
responsible  for  the  authorized  acts  of  bis 
agent  "Facet  per  alium,  facet  per  se."  Wa- 
ters-Pierce Oil  Co.  V.  State,  19  Tex.  Civ. 
App.  1,  44  S.  W.  946.  Where  an  agreement, 
in  violation  of  the  anti-trust  law,  has  been 
made,  and  one  party  pursues  the  course  of 
conduct  agreed  on,  the  law  will  presume  that 
the  acts  by  him  were  the  result  of  the  agree- 
ment, and  will  hold  all  who  entered  Into 
such  agreement  as  instigators,  alders,  and 
abettors  to  the  act,  and  therefore  respon- 
sible for  the  acts  of  each  and  all.  State  v. 
Live  Stock  Exchange,  211  Mo.  181.  109  S. 
W.  677.  124  Am.  St  Rep.  776. 

4.  But  aside  from  tbe  law  as  to  co-con- 
spirators and  the  matter  discussed  in  sub- 
division No.  2  of  this  opinion,  does  the  peti- 
tion show  an  interstate  transaction?  We 
think  not  It  alleges  that  tbe  goods  sold 
and  contemplated  to  be  sold  under  said  con- 
tract were  to  be  shipped  from  Springfield, 
111.,  to  Waco,  Tex.,  there  to  be  mixed  and 
mingled  with  other  goods  of  the  Waco  Com- 
pany, and  to  become  a  part  of  its  stodc  to 
be  there  sold  at  retail,  and  that  said  con- 
tract was  made  with  the  knowledge,  pur- 
pose, and  Intent  on  tbe  part  of  the  Racine 
Company  that  this  should  be  done.  This 
same  contention  as  to  Interstate  commerce 
was  made  In  the  case  of  Waters-Pierce  Oil 
Co.  V.  State,  48  Tex.  Civ.  App.  1C2,  100  S. 
W.  918.  The  Supreme  Court  of  the  United 
States  (Waters-Pierce  Oil  Co.  v.  Texas.  212 
U.  S.  99,  29  Sup.  Ct  222,  53  L.  Ed.  425  et 
seq,)  quotes  with  approval  the  charge  of  the 
learned  trial  judge  on  this  subject,  as  fol- 
lows: "Oils  and  other  products  of  petroleum, 
and  goods,  wares,  and  merchandise  of  any 
character  which  the  defendant  or  Its  agents 
may  have  purchased  or  acquired  In  any  man- 
ner outside  of  the  state  of  Te.^as,  and  caused 
to  be  transported  to  its  agents  or  others 
within  the  state,  are  subjects  of  Interstate 
commerce,  when  they  enter  this  state,  and 
so  remain  until  such  commodities  are  re- 
moved from  the  original  tanks,  vessels,  and 
other  packages  in  which  th^y  are  imported 
into  the  state,  and  become  mixed  with  the 
common  mass  of  property  of  similar  char- 
acter In  this  state.  •  •  •  But  •  •  • 
oil  or  other  commodities  purchased  by  -de- 
fendant at  points  outside  of  the  state,  and 
transported  Into  the  state  and  removed  from 
the  original  packages  or  vessels  in  which  it 
was  brought  Into  the  state,  and  mingled  with 
property  of  similar  character  in  the  state,  is 
not  the  subject  of  Interstate  commerce,  but 
on  the  contrary,  is  the  subject  of  local 
commerce,  and  any  agreement  or  pool  or 
arrangrement  entered  Into  by  tbe  defendant 
with  reference  to  such  property,  or  the  sale 
thereof,  if  any  such  sale  there  was,  would 
be  unlawful,  if  in  violation  of  tbe  anti-trust 
laws  of  this  state."  In  the  case  of  Waters- 
Pierce  on, Co.  V.  State,  19  Tex.  Civ.  App.  1, 
44  S.  W.  936,  the  same  learned  Judge  cbarg- 
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ed  the  Jury,  among  other  things,  as  follows: 
"Tou  are  further  instructed  that,  eTen 
though  the  contract  may  have  reference  to 
Interstate  shipments  of  oils,  yet  If  the  par- 
ties go  further  and  contract  that  such  oils, 
after  being  sold  by  sAid  Waters-Pierce  Oil 
Company  to  parties  In  this  state,  shall  be 
sold  by  said  parties  at  a  price  to  be  flxed  by 
the  duly  authorized  agents  of  defendant 
company,  then  you  are  Informed  that  snch 
dealing  with  said  oils,  after  Its  sale  to  par- 
ties In  this  state.  Is  not  protected  by  the  in- 
terstate commerce  laws,  but  such  contracts, 
If  made,  are  subject  to  the  laws  of  this 
state."  The  same  result  would  follow  If 
said  contract.  In  being  carried  out  In  this 
state,  would  violate  any  other  provision  of 
the  anti-trust  laws  of  Texas.  This  charge 
was  approved  by  this  court,  and  a  writ  of  er- 
ror was  denied  by  the  Supreme  Court  of 
this  state.  In  Standard  Oil  Co.  v.  State, 
117  Tenn.  618,  100  S.  W.  711,  10  L.  R.  A.  (N. 
S.)  1015,  It  was  held  that  articles  imported 
Into  the  state  and  commingled  with  the  com- 
mon mass  of  property  In  the  state  were  no 
longer  articles  of  Interstate  commerce.  As 
was  said  by  the  Suitreme  Court  of  Tennessee 
in  the  case  above  referred  to:  "If  It  were 
otherwise,  neither  the  federal  nor  the  state 
laws  could  be  enforced  In  any  case."  This 
Is  obviously  true,  except  as  to  contracts 
made  and  carried  out  wholly  within  the 
borders  of  a  single  state.  If  such  is  the 
case,  then  indeed  have  the  anti-trust  laws 
bound  the  octopus  with  a  rope  of  sand,  and 
predatory  and  oppressive  combines,  like  the 
wild  ass  of  the  desert,  can  say:  "Ha !  Ha !" 
For  additional  decisions  on  the  Issue  of  In- 
terstate commerce,  see  Fuqua  v.  Brewing 
Ass'n,  90  Tex.  298,  38  S.  W.  30,  750,  35  L. 
R.  A.  241:  State- V.  Standard  Oil  Co.,  218 
Mo.  1,  116  S.  W.  1046. 

5.  Appellee's  third  counter  proposition  Is 
as  follows:  "The  stipulation  In  the  contract 
which,  because  of  its  supposed  violation  of 
the  law,  was  made  the  basis  of  this  suit,  was 
entirely  Incomplete,  and  there  exists  no  ex- 
clusive contract  between  appellee  and  the 
Bomar  Hardware  &  Buggy  Company."  ' 

We  presume  that  this  assignment  Is  based 
on  the  proposition  that  a  patent  ambiguity 
cannot  be  aided  by  oral  evidence.  Such  Is 
the  law,  and  in  such  case,  if  the  written  In- 
strument does  not  evidence  a  contract  with- 
out the  aid  of  oral  evidence,  it  cannot  be  en- 
forced. Snch  Is  the  effect  of  the  decisions 
cited  by  appellee,  viz.:  Morris  v.  Bank,  67 
Tex.  602,  4  8.  W.  246 ;  Pepper  v.  Harris,  73 
N.  C.  365;  Atkins  v.  School  Trustees,  77 
Ind.  447.  In  the  Indlaua  case  suit  was 
brought  on  written  contract  for  the  employ- 
ment of  a  school  teacher  for  the  scholastic 
year ;  the  tmstees  having  refused  to  employ 
the  teacher  under  said  contract.  The  writ- 
ten contract  provided  that  the  teacher  should 
be  paid  at  the  rate  of  $4.50  per  day  for  the 
term  of  weeks,  and  for  his  services 


should  be  paid  the  sum  of - 


-;  "the  same 


being  the  amount  of  wages  agreed  upon." 
The  court  held  that  while  the  same  might  be 
treated  as  an  employment  for  an  Indefinite 
term,  entitling  the  party  to  nominal  dam- 
ages for  the  breach  of  same,  yet  as  the 
blanks  In  said  contract  were  left,  not  by  mis- 
take, but  Intentionally,  for  the  reasons  that 
the  parties  did  not  know,  when  the  same 
was  made,  what  would  be  the  length  of  the 
scholastic  term,  an^  as  there  was  no  aver- 
ment that  the  blanks  should  be  filled  when 
such  fact  should  be  ascertained,  it  could  not 
form  the  basis  of  a  suit  to  recover  a  definite 
amount  for  a  definite  term.  The  North  Car- 
olina case  was  a  suit  upon  a  written  con- 
tract, In  which  A.  promised  to  pay  B.  $ 

upon  conditions  precedent,  stated  In  said  con- 
tract. Held  that,  as  said  contract  was  un- 
intelligible without  the  aid  of  oral  testi- 
mony, no  recovery  could  be  had  upon  the 
same.  The  Texas  case  was  a  suit  upon  a 
note  signed  by  several  parties,  in  which  there 
was  a  clause  authorizing  any  attorney,  in 
case  of   default   to   waive  process,   accept 

service,  and  confess  Judgment  against 

for  the  amount  of  the  note,  interest,  and  10 
per  cent  attorney's  fees.  Under  the  sup- 
posed authority,  an  attorney  appeared,  ac- 
cepted service,  and  confessed  Judgment  for 
the  Interest,  principal,  and  attorney's  fees 
against  all  of  the  makers  of  the  note,  Held, 
that  he  was  not  authorized  to  do  so.  These 
cases  are  but  applications  of  the  well-es- 
tablished rule  of  law  as  to  patent  ambigui- 
ties, above  stated. 

But  there  is  another  rule  of  law,  and  that 
Is:  If  there  be  a  patent  ambiguity  In  one 
clause  of  a  contract  which  renders  it  void 
for  uncertainty,  the  nullity  of  such  clause 
will  not  affect  the  remainder  of  the  instru- 
ment if  there  be  enough  left  to  constitute  a 
complete  contract  For  example,  in  the 
Texas  case,  supra,  the  void  clause  as  to  con- 
fessing Judgment  did  not  render  the  note 
void ;  It  being  a  complete  contract  without 
said  clause.  If  this  rule  be  applied  to  this 
case,  it  Is  at  least  doubtful  If  the  appellee 
would  be  benefited  by  said  clause  being  treat- 
ed as  null  and  void.  Without  filling  said 
blank,  and  treating  the  word  "In"  as  sur- 
plusage, the  Instrument  would  show,  an  ex- 
clusive contract  for  the  sale  of  said  goods 
everywhere  for  the  season  ending  July  1. 
1905.  However,  It  Is  not  necessary  for  us  to 
so  hold,  and  we  do  not  pass  upon  this  point. 
Again,  In  the  Texas  case,  supra.  Chief  Jus- 
tice Willie  said  that  If  it  was  absolutely 
necessary  to  fill  the  blank  with  the  names 
of  all  of  the  makers  of  the  note  In  order  to 
give  effect  to  the  power  conferred,  there 
might  be  some  reason  for  so  doing.  Per- 
haps, If  It  was  necessary  to  decide  the  point 
In  this  case.  It  might  well  be  said,  in  view  of 
the  allegations  that  the  goods  were  to  be 
shipped  to  Waco,  Tex.,  where  the  Waco  Com- 
pany was  In  business,  there  to  be  mixed  and 


Digitized  by 


Google 


406 


134  SOUTHWESTERN  REPORTER 


(Tei. 


mingled  wltb  tbelr  stock  of  goods  of  like 
character,  and  to  be  sold  by  tbem  at  retail, 
tbat  tbe  blank  In  said  contract  could  not  be 
consistently  filled  wltb  any  words  except 
"Waco,  Tex." 

But  we  rest  our  decision  upon  another 
point,  and  that  Is  tbat  this  Is  not  a  suit 
upon  a  contract  In  which  Judgment  is  asked 
for  tbe  enforcement  of  such  contract,  or  for 
damages  on  account  of  tbe  breach  of  tbe 
same,  as  in  the  cases  oited  by  appellee.  This 
Is  a  suit  to  recover  a  penalty  on  account  of 
an  alleged  Illegal  agreement  made  and  acted 
upon  by  the  parties  thereto.  The  written 
contract  Is  but  evidence  tending  to  support 
the  charge  made  by  the  petition,  and  It  Is 
wboUy  immaterial  that  It  does  not  support 
the  entire  charge.  If  tbe  written  contract  as 
pleaded  would  have  tended  to  support  any 
material  part  of  the  state's  case,  It  would 
have  been  admissible  in  evidence  on  a  trial 
of  this  cause.  By  way  of  Illustration,  sup- 
pose the  charge  was  murder,  and  the  de- 
fendant Is  alleged  to  be  a  co-conspirator  with 
another  party  who  did  the  killing.  Upon  the 
trial  the  state  ofTers  in  evidence  a  letter 
written  by  the  defendant  to  the  murderer  Ip 
which  be  stated  that  he  will  furnish  arms, 
or   otherwise  aid   the   murderer   In   killing 

at  a  certain  time,  the  same  being  on 

or  about  the  time  tbe  murder  was  committed, 
and  in  connection  therewith  the  state  offers 
to  prove,  by  oral  evidence,  that  the  party 
referred  to  in  said  blank  was  the  deceased — 
would  not  such  letter  be  admissible  In  evi- 
dence? Undoubtedly  so.  And  it  would  be 
equally  admissible  If,  Instead  of  being  a 
letter,  It  was  a  written  contract  In  which 
tbe  defendant  agreed  for  a  valuable  consid- 
eration to  furnish  such  aid,  though,  If  a  con- 
tract of  this  nature  was  epforceable  at  law. 
It  would  be  void  for  uncertainty,  and  there- 
fore would  be  subject  to  general  demurrer  in 
a  suit  to  recover  tbe  consideration  therein 
agreed  upon. 

For  the  reasons  hereinabove  set  out,  we 
tbink  tbe  court  erred  In  sustaining  tbe  gen- 
eral demurrer  to  appellant's  petition,  and, 
so  holding,  we  reverse  and  remand  this 
case. 

Reversed  and  remanded. 


MARSHAL!,  ft  B.  T.  RT.  CO.  t.  PBTTT. 

(Court   of   Civil   Appeals   of  Texas.     Feb.   2, 
1911.    Rehearing  Denied  Feb.  23,  1911.) 

1.  Railboads  (I  328*)— Construction— Nita- 

riOENCB— CONTBIBDTORT  NEOI.IGENCE. 

That  a  railway  company  fails  to  perform 
its  statutory  dut^  to  maintain  an  overhead 
crossing  over  a  highway  does  not  prevent  tbe 
defense  of  contributory  negligence  of  a  traveler, 
Injured  while  attempting  to  use  the  highway. 

[Ei.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  f  828.*1 


2.  Tbial  (i  194*)  —  Instbuctions— Pbesump- 

TI0N8— Wkioht  of  Evidence. 

Where,  in  an  action  for  injuries  to  a  travel- 
er coming  in  contact  with  a  railroad  trestle  over 
the  highway,  the  evidence  showed  that  sand  had 
been  washed  down  to  the  road,  so  tbat  the  space 
between  the  road  and'the  timbers  of  tbe  trestle 
was  abont  six  feet,  and  tbat  plaintiff  was  in- 
jured while  attemptmg  to  ride  under  it  on  horse- 
back in  the  daytime,  a  charge  that  plaintiff 
could  assume  that  the  railroad  company  had 
performed  its  duty  of  maintaining  the  crossing 
in  repair  for  the  ordinary  safety  of  the  travel- 
ing public  was  erroneous  as  on  the  weight  of  the 
evidence. 

[Ekl.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  194.*] 

Appeal  from  District  Court,  Harrison 
County;   W.  0.  Buford,  Judge. 

Action  by  J.  M.  Petty  against  tbe  Marshall 
&  East  Texas  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Near  Harleton  a  public  county  road  goes 
under  a  trestle  in  appellant's  railway  track. 
Tbe  trestle  was  constructed  In  the  first  in- 
stance by  appellant  over  the  dirt  road.  A 
ravine  also  runs  under  the  bridge.  Tbe  dirt 
road  proceeds  to  the  southwest  from  the 
bridge  up  a  long  slope  of  a  hill.  Sand  and 
dirt  had  so  washed  in  under  the  trestle 
that  there  remained  a  clearance  of  only  about 
six  feet  from  the  ground  to  the  timbers  of 
the  trestle  supporting  the  railroad  trade,  and 
this  condition  had  existed  for  some  time. 
The  evidence  shows  that  a  man  could  not 
ride  erect  on  horseback  in  tbe  road  under 
the  trestle  without  striking  the  bridge  tim- 
bers. Appellee  passed  along  the  road  on 
horseback,  and  as  he  approached  the  trestle 
he  looked  at  it  In  a  general  way ;  and,  see- 
ing horse  and  wagon  tracks  under  tbe  bridge, 
be  proceeded  to  ride  under  it,  and  was  in- 
jured by  striking  his  head  on  the  trestle 
and  by  being  pressed  down  against  the  saddle 
on  the  horse.  Appellee,  who  was  an  old  man, 
testified  that  he  had  not  been  over  the  road 
for  a  long  time^  and  tbat  bis  eyesight  was 
not  good.  Appellee  predicated  negligence 
In  falling  to  make  and  maintain  a  proper 
crossing  for  the  use  of  the  public.  Appellant 
pleaded  contributory  negligence.  Tbe  jury 
returned  a  verdict  for  appellee. 

F.  H.  Prendergast  for  appellant  Beard  & 
Davidson,  for  appellee. 

LEVT,  J.  (after  stating  the  facts  as  above). 
Tbe  following  special  charge  was  given  at 
the  request  of  appellee:  "You  are  Instructed 
that  a  railroad  has  tbe  right  to  conatrnct 
Its  road  across  any  highway;  but  it  Is  the 
duty  of  such  company  to  restore  such  high- 
way to  its  former  state,  or  to  such  state 
as  not  to  necessarily  impair  its  usefulness, 
and  to  keep  such  crossing  In  repair.  And  in 
this  connection  you  are  Instructed  that  the 
plaintiff,  as  a  traveler  along  the  public  road, 
had  a  right  to  assume  that  the  defendant 


*For  other  casei  see  same  topio  and  ivction  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Kar  No.  Seriei  II  Rep'r  Indezaa 
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company  Iiad  performed  its  duty  of  main- 
taining aaid  crossing  and  keeping  same  In 
repair  for  the  ordinary  safety  of  the  travel- 
ing public."  Appellant  by  proper  assignment 
of  error  challenges  this  Instruction  as  to  the 
second  portion.  Assuming  that  appellant 
was  under  statutory  duty  to  make  and  main- 
tain a  proper  crossing  In  suit,  the  defense 
of  contributory  negligence  of  appellee  was 
nevertheless  allowable.  Burnett  t.  light  & 
Power  Co.,  102  Tex.  31,  112  S.  W.  1040.  19 
Lk  R.  A  (N.  S.)  504.  And  In  this  connec- 
tion It  was  conclusively  proved  that  sand 
from  the  hill  washed  down  to  and  settled  in 
the  dirt  road  to  the  extent  that  from  the 
dirt  road  to  the  first  timbers  of  the  trestle 
there  remained  a  clearance  space  of  only 
about  six  feet;  and  further  that  the  trestle 
was  BO  low  to  the  road  In  that  condition 
tbat  a  person  on  horseback  could  not  go  un- 
der It  at  all.  Appellee  proved  these  facts 
by  several  witnesses  on  his  direct  examina- 
tion of  them.  It  was  further  In  evidence 
that  It  was  daylight,  and  appellee  was  rid- 
ing slowly.  Such  condition  of  the  crossing 
existing  and  being  open  and  obvious,  and 
assuming  that  It  should  not  be  said  as  a 
matter  of  law  that  there  was  contributory 
negligence,  clearly  there  was  presented  a  suf- 
ficiency of  circumstances  to  have  the  Jury 
gay,  under  proper  Instructions,  whether  un- 
der all  the  circumstances  of  the  case  appellee 
knew.,  or  by  reasonable  care  could  have 
known,  that  It  was  unsafe  or  dangerous  to 
go  under  the  trestle  on  horseback.  The  court 
did  charge  to  that  effect  If  appellee  were 
conftonted  with  a  situation  and  condition  as 
shown  by  the  evidence  by  which  by  proper 
care  for  his  safety  he  could  have  known 
that  the  trestle  was  too  low  to  ride  under, 
he  could  not  then  assume  or  take  for  grant- 
ed that  appellant  had  done  its  duty  to- 
wards properly  maintaining  It  as  a  crossing. 
And  by  giving  the  special  charge  complained 
of  there  was  reversible  error.  The  effect 
of  the  Instruction  was  to  inform  the  Jury 
that  it  was  the  appellant's  right  to  build 
its  track  across  the  public  road;  but  its 
dnty  was  to  keep  the  crossing  in  repair,  and 
that  appdlee  could  assume  or  take  for 
granted  In  this  particular  Instance  that  it 
had  not  been  derelict  In  such  duty.  It  could 
have  impressed  the  Jury  with  the  understand- 
ing that  tbe  railway  company  was  liable  to 
appellee  If  the  crossing  was  not  properly  kept 
np,  and  the  injury  was  caused  thereby,  not- 
withstanding the  want  of  reasonable  care  on 
appellee's  part  for  his  own  safety.  Under 
such  circumstances,  the  law  makee  no  pre- 
eompUon.  The  issue  was  whether  appellee 
knew,  or  by  proper  care  could  have  seen, 


the  condition  of  the  crossing  and  its  safety, 
and  this  was  one  of  fact  and  not  of  law. 
The  error  in  giving  the  paragraph  of  the 
instruction  complained  of  is  that  it  was  a 
charge  on  the  weight  of  evidence.  It  was 
but  the  application  to  the  particular  facts 
of  the  case  of  a  general  rule  of  evidence. 

It  is  elementary  that  presumptions  are 
classed  and  treated  as  a  part  of  the  law  of 
evidence.  1  Greenleaf  (16th  Ed.)  c.  6;  2 
Blackstone,  f  371 ;  4  Wigmore  on  Ev.  J  2490 
et  seq.;  9  Ency.  of  Ev.  877;  16  Cyc.  1050. 
The  rule  is  laid  down  in  the  case  of  Pasture 
Co.  T.  Preston  &  Smith,  65  Tex.  448,  that, 
when  sufficiency  of  circumstances  to  estab- 
lish a  fact  is  an  issue,  an  instruction  which 
tells  the  Jury  what  might  be  presumed  is  on 
the  weight  of  evidence,  and  an  unwarranted 
invasion  of  the  province  of  the  Jury.  There 
the  court  instructed  that  a  deed  over  30 
years  old,  which  comes  from  the  proper  cus- 
tody, and  which  is  free  from  suspicion,  and 
which  has  been  acted  on  by  the  parties 
claiming  under  it,  is  presumed,  as  against 
defense -of  forgery,  to  be  genuine.  In  Rey- 
nolds V.  Weinman,  38  S.  W.  302,  it  was 
ruled  that  to  charge  that  a  sale  is  presumed 
to  be  a  lawful  sale  was  in  that  case  a 
charge  on  the  weight  of  evidence.  In  Mober- 
ly  V.  Railway  Co.,  98  Mo.  183,  11  S.  Vf.  669, 
it  was  ruled  error  to  charge  tbat  the  law 
presumed  plaintiff  to  have  used  care.  There, 
as  here,  was  evidence  from  which  plaintiff's 
negligence  could  be  found.  In  the  case  of 
Stooksberry  v.  Swan,  85  Tex.  563,  22  S.  W. 
963,  the  court  charged  tbat  acta  which  pur- 
port to  have  been  done  by  public  officers  in 
their  official  capacity  and  within  the  scope 
of  their  duty  will  be  presumed  to  have  been 
regular  and  io  accordance  with  their  au- 
thority. It  was  ruled  as  error  as  being  a 
charge  on  the  weight  of  evidence.  As  said 
further  in  the  case  of  Heldt  v.  Webster,  60 
Tex.  207:  "Any  charge  as  to  a  presumption 
arising  from  a  given  state  of  facts,  unless 
in  those  cases  in  which  tbe  law  raises  a 
conclusive  presumption,  in  the  nature  of 
things  is  a  charge  on  the  weight  of  evidence, 
and,  although  other  parts  of  the  charge  given 
may  have  been  correct,  such  an  error  will 
require  a  reversal  of  the  Judgment" 

Appellant  makes  the  further  point  by  as- 
signment that  appellee,  under  the  evidence, 
should  be  held  guilty  of  negligence  as  a  mat- 
ter of  law.  We  are  not  satisfied  with  the 
state  of  evidence  in  the  record  on  this  ques- 
tion, and  have  doubts  about  the  proper  rul- 
ing, and  have  concluded,  as  the  case  must 
be  reversed,  to  not  rule  on  it 

The  Judgment  was  ordered  reversed,  and 
the  cause  remanded  for  another  triaL 
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HARDIN  et  al.  ▼.  ST.  LOVIS  SOTTTHWEST- 

ERN  RY.  CO.  OP  TEXAS,  t 

(Court  of  Civil  Appeals  of  Texas.    Feb.  9,  1911. 

Rehearing  Denied  Feb.  23,  1911.) 

1.  Masteb  and  Servant  (§  289*)— Death  of 
Trackman  —  JuRr  Question  —  Discovered 
Pebii.. 

Evidence  in  an  action  for  death  of  a  rail- 
way trackman  struck  by  a  car  held  sufficient  to 
go  to  the  jury  on  an  issue  of  discovered  peril. 

[Ed.-  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  289.*] 

2.  Trial  (§  143*)  —  Province  of  Jurt  — 
Weight  of  Evidence. 

The  weight  to  be  given  conflicting  testimony 
is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  143.*] 

Error  from  District  Court,  Bowie  County ; 
P.  A.  Turner,  Judge. 

Action  by  Mary  Hardin  and  otbers  against 
the  St  Louis  Southwestern  Railway  Com- 
pany of  Texas.  Judgment  for  defendant  and 
plaintiffs  bring  error.  Reversed  and  re- 
manded. 

James  D.  Head  and  Smelser  &  Vaughan, 
for  plaintiffs  in  error.  B.  B.  Perkins,  D.  Up- 
tbegrove,  and  Glass,  Estes,  King  &  Burford. 
for  defendant  in  error. 

WILIiSON,  C.  J.  In  November,  1908,  Pat 
Hardin,  then  In  appellee's  service  as  foreman 
of  a  section  gang,  was  run  over  by  one  of  Its 
cars,  in  its  yard  in  Texarkana,  and  killed. 
Appellants,  tils  widow  and  children,  brought 
this  suit  to  recover  of  appellee  damages  suf- 
fered by  them  on  account  of  his  death,  which 
they  alleged  was  due  to  negligence  on  the 
part  of  employes  of  appellee.  The  trial  court 
was  of  the  opinion  that  it  conclusively  ap- 
peared from  the  testimony  that  appellee  was 
not  liable  for  the  damages  so  sustained  by 
appellants,  and  he  therefore  Instructed  the 
jury  to  return  a  verdict  In  appellee's  favor. 
The  appeal  is  from  a  Judgment  rendered  in 
accordance  with  a  verdict  as  Instructed. 

It  appeared  from  the  testimony  that  ap- 
pellee had'  in  its  yard  two  tracks  running 
east  and  west,  parallel  with  eaeh  other  and 
about  12  feet  apart  from  the  center  of  one 
of  them  to  the  center  of  the  other;  that  the 
men  constituting  the  section  gang  were  en- 
gaged in  work  near  to  and  on  the  south  side 
of  the  one  farthest  south  of  said  two  tracks, 
designated  as  the  "lead  track";  that  engine 
No.  94  was  slowly  moved  west  from  a  point 
on  said  lead  track  east  of  where  the  section- 
men  were  at  work,  and  that  as  it  approached 
the  place  where  the  men  were  at  work  Hard- 
in crossed  In  front  of  it  from  the  south  to  the 
north  side  of  said  lead  track;  tliat  after  he 
had  reached  the  north  side  of  said  lead 
track,  as  said  engine  was  passing  him,  mov- 
ing west,  be  playfully  caught  hold  of  the  foot 
of  the  fireman  of  said  engine,  who  was  then 
on  the  gangway  of  the  engine;  that  the  fire- 


man at  once  disengaged  bis  foot  from  tbe 
hold  Hardin  had  on  it,  when  Hardin,  laagli- 
Ing  and  looking  west,  stepped  backwards  to- 
wards the  east  to  a  point  near  the  one  farth- 
est north  of  said  two  tracks,  designated  as 
the  "main  line  tracki"  when  he  was  knocked 
down  and  run  over  by  a  coal  car  loaded  with 
sand,  then  being  pushed  west  thereon  by 
engine  No.  90.  Two  switchmen,  whose  dnty 
It  was  to  keep  a  lookout  for  persons  on  or 
near  the  main  line  track  and  warn  them  at 
the  approach  of  engine  No.  90  and  the  car  it 
was  pushing,  were  on  said  car.  One  of  them, 
Hosea,  was  sitting  on  tbe  right-band  side  of 
the  car,  10  or  12  feet  from  the  front  end  of 
same — that  is,  from  the  end  farthest  west: 
and  the  other,  Bruce,  was  sitting  on  the 
left-hand  side  of  the  front  end  of  the  car.  It 
was  shown  that  the  point  where  tbe  accident 
occurred  was  within  the  .corporate  limits  of 
the  city  of  Texarkana,  and  that  an  ordinance 
of  that  city  prohibiting  the  operation  within 
Its  limits  of  a  railroad  engine  or  car  at  a 
greater  rate  of  speed  than  six  miles  an  hour 
was  in  force.  The  testimony  was  conflicting 
as  to  the  rate  of  speed  engine  No.  90  and 
the  coal  car  were  moving  at  the  time  of  the 
accident  It  was  sufficient  to  support  a  find- 
ing that  same  were  moving  as  fast  as  12 
miles  an  hour  or  as  slow  as  four  mUes  an 
hour. 

In  their  petition  appellants  charged  ap- 
pellee with  negligence  because  of  various 
acts  and  omissions  specified,  of  which,  they 
alleged,  its  employes  had  been  guilty ;  but  it 
cannot  be  said  that  there  was  testimony  tend- 
ing to  support  tbe  allegations  made,  except 
so  far  as  they  charged  negligence  in  that  en- 
gine No.  90  and  the  coal  car  were  being  op- 
erated at  a  rate  of  speed  In  violation  of  said 
ordinance,  and  in  so  far  as  they  charged  neg- 
ligence in  that  Hosea  and  Bruce,  having  dis- 
covered Hardin  to  be  in  a  perilous  Bltoatlon 
from  the  movement  of  said  coal  car  and  en- 
gine No.  90,  in  time,  by  means  at  their  com- 
mand, to  have  avoided  injury  to  liim,  failed 
to  resort  to  such  means  for  his  protection. 
We  do  not  understand  api>ellants  to  be  in  the 
attitude  of  Insisting  that  engine  No.  90  and 
the  coal  car  at  tbe  time  of  the  accident  were 
moving  at  a  greater  rate  of  speed  than  six 
miles  per  hour.  On  the  contrary,  we  under- 
stand their  insistence  to  be  that  same  were 
moving  at  a  rate  not  exceeding  four  or  five 
miles  an  hour.  Therefore  the  question,  and 
the  only  question,  presented  for  determina- 
tion is  as  to  whether  the  testimony  made 
an  Issue  as  to  "discovered  peril"  which  should 
have  been  submitted  to  the  jury.  The  wit- 
ness COston  was  the  fireman  on  engine  No. 
94.  He  testified  that  when  be  took  his  foot 
out  of  Hardin's  hand,  the  latter  stepped  back 
toward  the  main  line  track  and  langhed; 
tliat  Hardin  stopped  near  the  main  line  track, 
stood  still  and  looked  at  him  as  he  passed  on 


*For  other  earn*  see  lame  topic  and  lectlon  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Seriee  *  Kep'r  Indexae 
t  Application  tor  writ  of  error  dismissed  by  Supreme  Court. 
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west  on  engine  No.  04;  that  he  (witness) 
then  placed  a  coal  pick  he  had  In  his  bRUd 
In  tbe  place  where  It  belonged  on  the  engine 
and  looked  back  at  Hardin  over  the  edge  of 
the  tank,  saw  that  he  was  in  danger  of  being 
struck  by  the  coal  car  being  pushed  by  en- 
gine No.  90  approaching  from  the  east,  and 
hallooed  to  him,  "Ix>ok  ont,  look  out,  Pat! " 
that  at  this  time  the  coal  car  was  15  or  20 
feet  east  of  Hardin;  that  after  he  hallooed 
at  Hardin  as  stated,  Faut,  the  engineer  on 
No.  94,  also  hallooed  at  him,  and  about  the 
Nine  time  he  (witness)  hallooed  at  him  again; 
and  that  Hardin  then  stepped  with  his  right 
foot  over  the  south  rail  of  the  main  line 
track  and  was  struck  by  the  coal  car.  The 
witness  Souter  was  abont  100  yards  (east,  it 
seems)  from  the  place  where  the  accident  oc- 
curred. His  attention  was  attracted  to  Hard- 
in by  the  backing  of  the  latter  towards  the 
main  line  track  as  the  coal  car  and  engine 
No.  90  approached  him,  because  he  thought 
if  he  kept  on  backing  as  he  was  he  would  be 
in  danger  from  same;  be  did  not  know  how 
many  steps  backwards  Hardin  took  before 
he  was  slruck  by  the  coal  car,  but  stated  that 
as  the  distance  between  the  lead  and  main 
line  tracks  was  only  6  or  8  feet  "he  didn't 
have  to  back  very  far."  He  was  asked  by 
counsel:  "Well,  did  he  go  as  much  as  that?" 
and  answered,  "He  backed  clear  up  on  that 
other  track  In  my  sight"  The  witness  was 
unable  to  say  whether  Hardin  as  he  backed 
stopped  and  stood  still  at  any  time  or  not. 
Bruce,  the  switchman  who  was  sitting  on  the 
left-hand  side  of  tbe  front  end  of  the  coal 
car  as  It  approached  Hardin,  testified  that  as 
the  car  be  was  on  approached  Hardin,  he 
saw  him  catch  Cosrton  by  the  foot  as  the  lat- 
ter stood  on  the  gangway  of  No.  94;  that 
Hardin  was  then  facing  west  with  his  back 
towards  witness;  that  the  car  he  (witness) 
was  sitting  on  and  engine  No.  90  were  moving 
towards  Hardin  not  faster  than  at  the  rate 
of  from  four  to  six  miles  an  hour — about  as 
fast,  he  said,  as  a  man  could  walk ;  that  he 
heard  Fant  halloo  at  Hardin  to  "look  out," 
when  the  latter  Jumped  or  stepped  right  In 
front  of  the  car  which  ran  over  him;  and 
that  he  (witness)  did  not  halloo  at  Hardin, 
because  be  did  not  have  time  and  was  fright- 
ened. 

From  the  testimony  referred  to  showing 
that  Hardin  was  discovered  by  Coston.  Fant 
and  Souter  to  be  in  a  position  of  peril  be- 
cause of  the  coal  car  and  engine  No.  90,  we 
think  the  Jury  might  have  found  that  Bruce, 
in  the  discharge  at  his  duty  to  keep  a  look- 
out for  persons  In  such  a  situation,  discov- 
ered Hardin  to  be  In  a  perilous  position ;  and 
from  the  testimony,  if  they  believed  It,  show- 
ing the  coal  car  and  engine  No.  90  to, have 
been  moving  at  the  rate  of  only  four  or 
five  miles  an  hour,  to  have  been  15  or  20 
feet  from  Hardin  when  Ck>8ton  discovered 


that  his  (Hardin's)  position  was  a  perilous 
one;  and  from  the  testimony  showing  that 
after  his  situation  was  discovered  by  them, 
both  Coston  and  then  Fant  had  time  to  hal- 
loo at  him  and  that  he  had  time  to  take 
the  step  that  made  his  position  more  peril- 
ous, before  the  car  got  te  the  point  on  the 
track  where  It  struck  him,  the  Jury  might 
have  found  that  Bruce,  after  discovering 
Hardin  to  be  In  danger,  had  time  in  which, 
by  the  use  of  means  available  to  him,  he ' 
could  have  prevented  the  occurrence  of  the 
accident.  It  appeared  that  Hardin  had  time, 
after  the  warning  given  him  by  Ooston  and 
Fant,  to  step  further  into  danger  before  the 
coal  car  reached  him.  His  stepping  In  that 
direction  probably  was  due  to  the  fact  that, 
not  realizing  from  whence  he  was  to  expect 
the  danger  against  which  he  was  warned,  he 
instinctively  moved  from  the  direction  from 
whence  the  warning  came.  Had  Bruce  been 
as  prompt  to  warn  him  In  the  same  way,  the 
Jury  might  have  believed  that  he,  instinctive- 
ly, would  have  stepped  out  of  the  way  of  the 
approaching  car. 

There  Is  testimony  In  the  record  In  con- 
flict with  that  we  have  referred  to,  but  It 
was  for  tbe  Jury  to  say  whether  greater 
weight  should  be  given  to  that  referred  to 
than  to  the  conflicting  testimony,  or  not. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


KBAHEY  V.  BRYANT  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  25, 

1911.    Rehearing  Denied  Feb.  15,  1911.) 

1.  Tbial  (8  68*)— Reopening  Case  fob  Ftjb- 
THER  Testimony — Dibcbetion. 

It  was  not  an  abuse  of  the  sound  discretion 
of  the  court,  under  Rev.  St.  1895,  art.  1298,  as 
to  admission  of  evidence,  to  refuse  admission  of 
testimony,  not  in  rebuttal,  offered  after  the  evi- 
dence had  been  closed,  and  as  to  an  immaterial 
matter. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  158-163;   Dee.  Dig.  S  68.*] 

2.  Action   (|  65*)- Mattebs  Abising   Afteb 
Commencement  or  Action. 

EJvidence  that  after  the  commencement  of 
the  action  for  rent,  in  which  a  distress  warrant 
was  levied  on  cro;>8  of  the  tenant,  such  tenant 
made  a  fictitious  transfer  of  his  steam  plow  is 
immaterial. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  a  735,  736;   Dec.  Dig.  |  63.*] 

3.  Tbial    (§    253*)— Instbuctions— Ignobino 
Issue. 

A  requested  instruction,  having  the  effect 
of  ignoring  an  issue  raised  by  tbe  evidence,  is 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8i  613-623 ;  Dec.  Dig.  i  253.*] 

4.  LiANDLOBn  ANo  Tenant  (S  234*)  — Land- 
LOBD's  Lien— Waiveb. 

Where  a  landlord  agrees  with  her  tenant, 
as  an  essential  part  of  the  rent  contract,  that 
he  shall  have  right  and  authority  to  sell   the 
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crops  and  pay  her  her  part  thereof,  and  recog- 
nizes the  agreement  by  permitting  him  to  sell 
parts  of  the  crop  and  b^  accepting  her  share 
from  him,  there  is  a  waiver  ot  the  landlord's 
lien,  which  qaestion  of  waiver  is  not  affected 
by  there  being  no  one  before  the  court  claiming 
the  crop. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  fS  1034-1044;  Dec.  Dig.  S 
254.*] 

6.  Justices  of  the  Peace  (§  191*)— Appeait- 
llabilitt  07  subeties  on  bond. 

Under  Rev.  St.  1895,  art  1670,  requiring 
the  amount  of  the  t>ond  on  appeal  from  a  jus- 
tice to  the  county  court  to  oe  io  double  the 
amount  of  the  judgment  which  means  in  double 
the  amount  of  the  judgment  exclusive  of  costs, 
the  sureties,  on  affirmance  of  the  judgment  &>% 
liable  not  only  therefor,  but  for  the  costs  of  the 
justice  court  only,  however,  to  the  amount  of 
the  bond,  with  which  limitation  the  agreement 
of  the  bond,  that  the  sureties  shall  pay  off  and 
satisfy  an^  judgment  rendered  a^nat  their 
principal,  is  to  be  construed. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  735-750;   Dec.  Dig.  i 

Appeal  from  Uvalde  County  Court;  T.  M. 
Milam,  Judge. 

Action  by  A.  F.  Keahey  against  Albert  Bry- 
ant and  others.  From  an  adverse  Judgment, 
plaintiff  appeals.    Affirmed. 

Martin,  Old  &  Martin  and  J.  O.  Rouse,  for 
appellant  6.  B.  Fenley  and  C.  Lawrence, 
for  appellees. 


FLT,  J.  Appellant  Instituted  this  suit 
against  Albert  Bryant  in  the  justice's  court 
to  recover  rent  and  advances  in  the  sum  of 
$60.20,  and  also  sued  out  a  distress  warrant 
and  levied  it  on  four  bales  of  cotton.  T.  J. 
Lane  &  Co.,  Kessler  &  Sons,  and  J.  F.  Heard 
intervened  In  the  suit,  claiming  that  they 
bad  purchased  the  cotton.  Appellant  amend- 
ed her  affidavit  for  the  distress  warrant, 
claiming  $175.30  instead  of  the  original  sum 
sued  for.  Appellant  obtained  judgment  in 
the  justice's  court  for  $67.15,  and  a  foreclo- 
sure of  the  landlord's  lien  on  the  cotton,  and 
Bryant  appealed  from  the  judgment  to  the 
county  court  His  sureties  were  John  Bry- 
ant, A.  J.  Kessler,  and  J.  S.  Monkhouse.  In 
the  county  court  the  distress  warrant  was 
quashed.  It  seems  that  the  interveners 
sought  to  appear  in  the  county  court,  al- 
though they  had  not  appealed  from  the  judg- 
ment In  the  justice's  court  and  had  filed  no 
appeal  bond,  and  were  not  Induded  In  the 
appeal  bond  made  by  Albert  Bryant,  and  up- 
on motion  they  were  dismissed  from  the  suit 
The  cause  was  tried  In  the  county  court,  and 
resulted  In  a  verdict  in  favor  of  appellant  for 
$66.57,  and  that  the  landlord's  Hen  did  not 
exist  The  court  rendered  judgment  agatust 
Albert  Bryant  and  bis  sureties  for  the 
amount  found  by  the  jury  and  for  all  costs 
of  the  justice's  court,  and  against  appellant 
as  to  the  landlord's  lien  and  for  all  costs  in- 
curred In  the  county  court    Appellant  and 


the  sureties  have  perfected  separate  appeals 
from  the  judgment 

Appellant  testified  fully  that  she  desired 
that  an  item  of  $75  for  wood  should  be  plac- 
ed In  her  original  account,  but  that  her  at- 
torney refused  to  place  It  in  the  account, 
because  he  did  not  think  It  proper  In  an  ac- 
count for  advances  of  supplies,  and  this  ac- 
counted for  her  amendment  of  her  affidavit 
for  a  distress  warrant  She  was  uncontra- 
dicted, and  no  question  seems  to  have  been 
made  of  the  truthfulness  of  her  statement, 
and  while  the  testimony  of  the  attorney  she 
had  at  that  time  would  have  been  permissi- 
ble, we  do  not  think  that  the  matter  was 
material,  and  therefore  overrule  the  first 
assignment  of  error,  which  is  based  on  the 
rejection  of  the  testimony  after  the  parties 
had  closed  their  evidence.  The  evidence  had 
been  closed  at  the  time  the  testimony  of  the 
attorney  was  offered,  and  the  court  exercis- 
ed a  discretion  In  not  reopening  the  case, 
which  under  the  circumstances  cannot  be  con- 
demned. The  testimony  offered  was  not  in 
rebuttal,  and  the  admission  of  It  was  within 
the  sound  discretion  of  the  trial  judge.  Ar- 
ticle 1298,  Rev.  St  1895. 

The  fact  that  Bryant  made  a  fictitloas 
transfer  of  his  steam  plow,  valued  at  $2,500, 
to  another  after  be  was  sued  in  this  case 
was  not  material  and  had  no  bearing  upon 
the  Issues,  and  was  therefore  properly  re- 
jected. 

An  issue  as  to  a  waiver  of  the  landlord's 
lien  on  the  part  of  appellant  was  raised  by 
the  evidence,  and  it  would  have  been  im- 
proiier  for  the  court  to  have  ignored  the  is- 
sue, as  would  have  been  the  case  had  the 
first  charge  requested  by  appellant  been  g^lv-- 
en.  Appellant  recognized  the  issue  of  walr- 
er  In  another  requested  charge,  which  was 
given  by  the  court  To  have  Instructed  the 
Jury  to  find  that  a  landlord's  Hen  existed. 
If  any  sum  was  found  to  be  due  appellant, 
would  have  been  in  the  face  of  the  facts,  and 
would  have  been  error.  Compress  Co.  t. 
Howard,  35  Tex.  Civ.  App.  300,  80  8.  W. 
119.  The  facts  In  the  case  last  dted  were 
that  the  landlord  had  agreed  in  his  rental 
contract  that  the  tenant  should  sell  the 
crop  and  pay  one-fourth  of  the  proceeds  to 
the  landlord,  and  It  was  held  that  the  agree- 
ment constituted  a  waiver  of  the  landlord's 
lien.  The  facts  are  very  similar  to  those  in 
this  case;  there  being  evidence  that  appel- 
lant agreed  with  Bryant,  as  an  essential 
part  of  the  rental  contract,  that  he  should 
have  the  right  and  authority  to  sell  the 
crops  and  pay  appellant  her  part  of  it,  and 
that  she  bad  recognized  the  agreement  by 
permitting  him  to  sell  parts  of  the  crop  and 
by  accepting  her  share  from  him.  The  fact 
that  there  was  no  one  before  the  court  daim- 
Ing  the  cotton  would  not  affect  the  waiver 
of  the  lien.  We  conclude  that  the  evidence 
supports  the  verdict 
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The  ai»peal  tend  given  by  Bryant  In  the 
justice's  conrt  was  for  $136,  a  little  In  excess 
of  double  I67.1S,  the  amount  of  the  Jadg- 
moit  The  statute  (article  1670,  Rev.  St) 
requires  the  a]n>eal  bond  to  be  In  double  the 
amount  of  the  Judgment,  and  In  the  case  of 
Tarbrough  v.  Collins,  91  Tex.  306,  42  S.  W. 
1052,  the  Supreme  Court  held  that  double 
the  amount  of  the  Judgment  did  not  mean 
doable  the  amount  of  the  Judgment  and 
costs.  The  appeal  bond  to  the  county  court 
was  therefore  a  statutory  one,  and  would 
render  the  sureties,  In  case  of  a  Judgment 
against  their  principal  in  the  county  court, 
liable  for  the  amount  of  that  Judgment  to  the 
fnU  amount  of  the  $136,  if  that  be  required 
to  pay  the  Judgment  and  costs.  The  county 
court,  however,  rendered  Judgment  against 
the  sureties  for  the  amount  of  the  verdict  in 
appellanVB  favor,  together  with  all  costs  of 
the  Justice's  court,  which.  It  appears,  amount 
to  1218.45 ;  the  whole  Judgment  rendered  In 
the  county  conrt  amounting  to  $285.02,  based 
on  an  obligation  to  pay  $136. 

While  the  appeal  bond  from  the  Justice's 
conrt  is  to  be  only  In  the  sum  of  double  the 
amount  of  the  Judgment,  It  was  evidently 
intended  to  cover  the  costs  of  the  Justice's 
court,  and  to  render  the  sureties  liable  for 
the  same^  to  the  extent  of  any  sum  within 
the  amount  they  have  contracted  to  pay; 
that  la,  they  would  be  liable  for  the  whole 
amonnt  they  had  bound  themselves  to  pay 
In  case  the  Judgment  of  the  county  court  was 
against  their  principal  for  that  much.  Usu- 
ally a  bond  In  double  the  amount  of  the 
Judgment  In  a  justice's  court  will  secure  the 
judgment  and  costs  upon  appeal,  and  the  stat- 
Qte  was  enacted  upon  that  assumption.  The 
amount  provided  for  is  inadequate,  however, 
where,  in  a  case  like  this,  the.  amount  of  the 
judgment  is  considerably  less  than  one-third 
ot  the  costs.  For  this  inadequacy  In  the 
amonnt  of  the  appeal  the  sureties  cannot  be 
held  liable,  for  they  have  contracted  and 
cannot  be  forced  to  pay  any  more  than  they 
contracted  to  pay.  It  is  true  they  contracted 
to  pay  ofT  and  satisfy  any  Judgment  rendered 
against  their  principal,  but  It  must  be  with- 
in the  limits  of  the  amount  for  which  they 
bound  themselves.  There  was  no  obligation 
to  pay  more  than  $136,  which  was,  at  least, 
double  the  Judgment  in  the  Justice's  court. 
It  was  error  to  render  Judgment  against  the 
sureties  for  any  amount  greater  than  the 
amonnt  of  the  appeal  bond.  Hendrlck  v. 
Cannon,  5  Tex.  248;  Martin  v.  Sykes,  25  Tex. 
Snpp.  197. 

The  judgment  will  be  reformed,  so  as  to 
render  the  sureties  liable  for  the  Judgment 
against  Albert  Bryant  and  for  the  costs  of 
the  jostlce's  court  for  any  sum  which,  to- 
gether with  the  Judgment  of  the  county  court, 
will  not  exceed  $136,  and,  as  reformed,  it 
will  be  affirmed. 


HOUSTON  4  T.  O,  B.  00.  t.  HABEBLIN. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  15, 
1911.) 

Appeal    ano    Esbob    ({    1058*)  —  Beview — 
Habuless  Ejbbob  —  Ebboneous  Exclttsiom 

or   E>VIDENCE. 

The  error  in  exdnding  the  positive  testi- 
mony of  a  witness  aa  to  the  exact  time  he  ex- 
amined the  boiler  of  an  engine  and  his  state- 
ment that  the  boiler  was  in  first-class  condition, 
ready  for  use,  and  that  it  was  his  duty  to  make 
the  examination,  is  not  harmless,  though  his 
testimony  as  to  an  examination  without  fixing 
the  exact  time  and  his  statement  that  the  mate- 
rials were  good  so  far  as  he  remembered  were 
received  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  105a*] 

On  motions  for  rehearing,  and  to  enlarge 
certificate  to  Supreme  Court.    Overruled. 

For  former  opinion,  see  125  S.  W.  107. 
See,  also,  133  S.  W.  873. 

Baker,  Botts,  Parker  &  Garwood  and  Greg- 
ory, Batts  &  Brooks,  for  appellant  Allen  & 
Hart  Warren  W.  Moore,  and  James  H.  Rob- 
ertson, for  appellee. 

BICE,  J.  During  the  last  term  of  this 
court  this  case  was  reversed  and  remanded, 
alone  upon  the  ground  that  the  trial  court 
submitted  a  question  of  contributory  negli- 
gence pleaded  by  the  defendant  and  raised  by 
the  evidence  as  an  issue  to  be  found  by  the 
Jury,  holding  that  the  court  should  have 
charged  the  Jury  that  if  defendant  allowed 
the  water  in  the  boiler  to  get  below  the 
crown  sheet  whereby  the  same  became  over- 
heated, and  that  while  in  this  condition  he 
turned  the  water  into  It,  thereby  causing  the 
explosion,  then  be  was  as  a  matter  of  law 
guilty  of  contributory  ngUgence,  and  hence 
precluded  from  recovery,  notwithstanding 
they  should  also  believe  that  the  defendant 
was  guilty  of  negligence,  as  charged  by  plain. 
tiff,  in  furnishing  to  him  an  improperly  con- 
structed fire  box,  and  permitting  the  same  to 
become  out  of  repair,  defective,  dangerous, 
and  unfit  for  use.  The  court  however,  held 
that  the  other  errors  assigned  were  not  well 
taken,  and  overruled  the  same.  Chief  Jus- 
tice Key,  while  concurring  in  the  result 
reached  by  the  majority  of  the  court  declined 
to  agree  with  them  as  to  the  grounds  upon 
which  the  case  should  be  reversed,  holding 
that  the  issue  of  contributory  negligence 
raised  was  not  a  matter  of  law  under  the 
pleading  and  evidence,  but  was  a  question  of 
fact  to  be  determined  by  the  Jury,  and  that 
the  cliarge  as  given  was  a  correct  presenta- 
tion of  the  issue  so  raised.  But  he  further 
held  that  the  trial  court  erred  in  the  seventh 
and  eighth  paragraphs  of  its  charge  to  the 
Jury,  which  It  is  unnecessary  to  here  set 
out;  and,  while  concurring  with  the  majority 
in  holding  that  the  trial  court  did  not  err 
in  sustaining  the  objection  of  plaintiff  to  the 
answer  of  John  Stahmer  and  a  number  of 
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otber  witnesses  to  certain  Interrogatories, 
wherein  they  were  asked,  after  reciting  the 
allegations  In  plaintiff's  petition  setting  up 
negligence  on  the  part  of  the  defendaut  In 
falling  to  furnish  properly  equipped  engine, 
boiler,  and  fire  hox,  whether  or  not,  in  their 
opinion,  such  allegations  were  true  or  false, 
but  dissented  from  the  opinion  of  the  ma- 
jority In  holding  that  the  answers  of  said 
Stahmer  and  several  other  witnesses,  who 
described  in  detail  the  condition  of  the  en- 
gine,  boiler,  and  fire  box,  together  with  their 
opinion  based  thereon,  was  inadmissible,  for 
nil  of  which  reasons  he  held  that  the  case 
should  be  reversed  and  remanded.  For  a 
fuller  statement  of  both  opinions,  see  125  S. 
W.  107  et  seq. 

A  motion  by  appellee  for  rehearing  was 
duly  filed,  which  was  thereafter  overruled, 
but  during  the  same  term  the  court  on  its 
own  motion  set  aside  Its  order  overruling  the 
same,  and  certified  the  case  to  the  Supreme 
Court  upon  the  following  questions: 

First  Whether  or  not  this  court  ruled  cor- 
rectly in  holding  that  the  trial  court  erred 
in  submitting  the  issue  of  contributory  negli- 
gence to  the  jury,  as  held  by  the  opinion  of 
the  majority. 

Second.  Whether  the  trial  court  committed 
error  in  the  seventh  and  eighth  paragraphs 
of  its  charge,  wherein  the  jury  were  instruct- 
ed, if  they  found  certain  facts,  to  find  for  the 
plaintiff,  unless  they  found  for  the  defendant 
on  the  Issues  of  contributory  negligence  sub- 
mitted to  them;  that  is  to  say,  whether  the 
word  "issues,"  used  in  said  paragraphs  of 
said  charge,  were  calculated  to  mislead  the 
Jury. 

Third.  Did  the  majority  of  the  court  rule 
correctly  when  it  overruled  the  first  and  sec- 
ond assignments  of  error  holding  that  the 
trial  court  did  not  err  in  sustaining  appel- 
lee's objection  to  the  depositions  of  the  wit- 
ness John  Stahmer  and  several  others  re- 
ferred to  in  said  assignments  of  error,  or 
was  the  ruling  of  the  trial  court  in  excluding 
said  testimony  erroneous,  as  held  by  the  dis- 
senting opinion. 

It  appears  from  the  record  and  brief  of 
counsel  that  appellant  had  propounded  writ- 
ten interrogatories  to  John  Stahmer  and  sev- 
eral  other  witnesses.  Among  the  direct  in- 
terrogatories propounded  to  said  witnesses 
were  additional  direct  interrogatories  Nos. 
7  and  8,  which  are  as  follows: 

Additional  direct  interrogatory  No.  7:  "In 
this  case  plaintiff  alleges  that  the  boiler, 
fire  I>ox,  bolts,  radial  stays,  taps,  threads, 
stay  bolts,  crown  sheets,  sides,  and  flues  of 
O.  H.  &  S.  A.  engine  No.  443,  which  exploded 
or  collapsed  near  Curry,  Tex.,  January  7, 
1907,  were  old,  worn,  broken,  cracked,  crys- 
tallized, of  inferior  metal.  Improperly  con- 
structed, out  of  repair,  defective,  dangerous, 
and  unfit  for  use  at  the  time  of  said  explo- 
sion. I'leaset  state  whether  you  have  made 
such  an  examination  of  the  remains  of  said 
engine,  or  whether  you  made  such  examina- 
tion of  it  prior  to  said  accident  as  enables 


you  to  give  an  opinion  or  state  as  a  fact 
whether  or  not  said  allegations  are  true  or 
false,  or  whether  or  not  they  are  in  part 
true  and  In  part  false." 

Additional  direct  Interrogatory  No.  8:  "If 
you  have  answered  'Xes'  to  the  last  question, 
please  state  whether  in  your  opinion  all  of 
said  allegations  are  true  or  false,  and  your 
reasons  for  so  thinking;  and,  if  you  think 
that  some  are  true  and  others  are  false, 
please  state  specifically  and  in  detail  which 
you  think  are  true,  together  with  your  rea- 
son for  thinking  same,  and  which  of  sau:e 
are  false,  together  with  your  reason  for 
thinking  same  false." 

To  which  the  witness  Stahmer  made  the 
following  answers: 

Answer  to  Interrogatory  No.  7:  "I  made 
such  an  examination  of  this  engine  prior  to 
the  explosion  as  to  enable  me  to  give  an 
opinion  as  to  the  truth  or  falsity  of  the  al- 
legations In  this  question." 

Answer  to  additional  direct  interrogatory 
No.  8:  "In  my  opinion,  all  of  the  allegations 
concerning  the  fire  lx>x,  bolts,  radial  stays, 
threads,  stay  bolts,  crown  sheets,  are  nntrae. 
My  inspection  of  these  parts  of  this  boiler 
showed  the  same  to  be  in  first-class  condi- 
tion and  not  defective,  dangerous,  or  unfit 
for  use.  There  were  no  leaks  in  the  boiler 
at  the  time  of  my  inspection,  which  means 
the  boiler  was  In  good  condition  and  ready 
for  service.  I  refer  to  the  inspection  on  the 
morning  of  January  7,  1907.  My  reasons  for 
so  thinking  are,  no  such  defects  sliowed  up 
on  inspection.  It  was  my  duty  to  find  such 
defects,  and  my  inspection  failed  to  find 
them.  There  was  nothing  In  or  on  the  boil- 
er to  indicate  such  defects." 

The  majority  opinion  held  that  the  trial 
court  correctly  excluded  the  answera  of  said 
witness  to  each  of  said  interrogatories,  while 
the  dissenting  opinion  held  that  the  witness 
could  not  answer  that  the  allegations  of  the 
petition  were  false,  yet  held  that  ail  that 
part  of  the  answer  which  related  to  bis  in- 
spection of  the  boiler  and  the  condition  of 
the  same  at  the  time  of  such  Inspection,  to- 
gether with  his  opinion  thereon,  was  admis- 
sible. 

The  Supreme  Court  in  answering  said  cer- 
tified questions  held,  first,  that  the  charge  on 
the  subject  of  contributory  negligence,  as 
given  by  the  trial  court,  was  correct,  there- 
by sustaining  the  dissenting  opinion  in  this 
particular,  and  answered  the  second  ques- 
tion in  the  negative,  that  there  was  no  error 
on  the  part  of  the  trial  court  in  giving  charg- 
es Nos.  7  and  8,  thereby  sustaining  the  ma- 
jority opinion  on  this  feature  of  the  case, 
and,  as  to  the  third  question,  held  that  the 
trial  court  did  not  err  in  sustaining  the  ob- 
jection to  that  part  of  Stahmer's  testimony 
which  undertook  to  pass  upon  the  truth  or 
falsity  of  the  allegations  of  plaintieTs  peti- 
tion, but  held  with  the  dissenting  opinion 
that  that  part  of  the  answer  of  said  witness 
Stahmer  which  showed  that  he  made  an  in- 
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spection  of  the  boiler,  crown  sbeet,  and  fire 
box  of  the  engine  In  question  Just  before  the 
explosion,  together  with  the  condition  in 
which  he  found  the  same,  as  well  as  his 
opinion  predicated  upon  such  inspection,  was 
admissible,  as  more  fully  appears  from  the 
opinion  of  the  Supreme  Court  delivered  in 
this  case  January  25,  1911  (133  S.  W.  873). 

So  that  It  becomes  our  duty  to  hold  that 
we  were  In  error  In  sustaining  the  appellee's 
objection  to  that  portion  of  the  testimony 
of  the  witness  Stahmer  and  others,  as  above 
indicated  in  the  opinion  of  the  Supreme 
Coort,  and  for  this  reason  to  reverse  and  re- 
mand the  case  for  another  trial  in  the  court 
below,  unless,  as  appellee  contends,  both  in 
bis  brief  and  In  his  motion  to  enlarge  the  cer- 
tificate, that  this  error  is  harmless,  because, 
88  he  asserts,  substantially  the  same  testimo- 
ny as  that  excluded  was  given  by  each  of  the 
T\1tnesses  without  objection.  It  would  ex- 
tend this  opinion  to  too  great  length  were  we 
to  undertake  to  set  out  and  compare  the  tes- 
tlmony  of  each  of  said  witnesses  as  admit- 
ted with  that  excluded  for  the  purpose  of 
determining  the  point  raised  by  appellee;  but 
desire  to  say  that  we  have  carefully  made 
the  comparison,  and  find  that  the  excluded 
testimony  of  said  witnesses  went  Into  minute 
detail  with  reference  to  the  mechanism  of 
Mid  engine,  boiler,  crown  sheet,  and  fire  box, 
Bbowlng  that  the  same  was  constructed  out 
of  the  best  material  and  in  accord  with  and 
after  the  latest  models,  and  that  their  in- 
spection showed  that  the  same  were  in  all 
respects  In  good  repair  and  In  good  working 
order  at  the  time  of  the  explosion,  while  the 
admitted  testimony  was  general  in  its  na- 
ture, and  did  not  undertake  to  go  into  detail 
as  did  the  excluded  testimony  in  these  re- 
spects, and  the  latter  is  fuller  and  more  sat- 
isfactory in  other  particulars.  We  will,  how- 
ever, call  attention  in  passing  to  that  por- 
tion of  the  testimony  of  the  witness  Stahmer 
that  was  excluded  upon  objection  of  appel- 
lee, and  compare  the  same  with  that  portion 
that  was  admitted.  The  following  testimo- 
ny of  the  witness  Stahmer  was  excluded: 
"My  inspection  shows  these  parts  of  this 
boiler  (evidently  meaning  the  boiler,  fire  box, 
bolts,  radial  stays,  taps,  threads,  stay  bolts, 
crown  sheets,  sides,  and  flues  of  said  engine, 
as  shown  from  said  Interrogatories  7  and  8 
and  his  answers  thereto)  to  be  in  first-class 
condition,  and  not  defective,  dangerous,  and 
onflt  for  use,  which  means  the  boiler  was  in 
good  condition  and  ready  for  service.  I  re- 
fer to  the  inspection  of  January  7,  1007.  My 
reasons  for  so  thinking  are,  no  such  defects 
showed  up  on  inspection.  It  was  my  dutiy  to 
find  such  defects  and  my  inspection  failed  to 
find  them.  There  was  nothing  in  or  on  the 
boiler  to  indicate  such  defects." 

The  following  testimony,  of  said  witness 
^as  admitted:  "My  best  recollection  is  that 
1  inspected  the  fire  box  of  engine  No.  443 


on  the  morning  of  January  7,  1907.  I  In- 
spected it  on  January  7,  1907,  at  Enuls 
roundhouse ;  this  Inspection  being  made  be- 
fore the  explosion.  The  exact  hour  I  do  not 
remember.  There  were  no  leaks  in  the  fire 
box,  and,  so  far  as  I  can  now  remember,  it 
was  in  good  condition.  The  material  com- 
posing the  fire  box  seemed  to  be  good  and 
was  in  good  condition  as  to  repair,  and  I 
found  no  defects  In  the  Are  box."  The  fol- 
lowing dilterences  in  the  two  statements  are 
suggested: 

(1)  It  may  be  doubtful  from  the  admitted 
statement  as  to  the  exact  time  when  the  ex- 
amination was  made,  whereas  in  the  ex- 
cluded statement  he  was  positive  and  em- 
phatic on  this  point. 

(2)  He  states  the  condition  of  the  material 
in  the  flre  box  in  the  admitted  statement  to 
be  good  so  far  as  he  now  remembers,  where- 
as in  the  excluded  portion  he  states  it  pos- 
itively and  definitely  and  without  qualifica- 
tion. 

(3)  In  the  excluded  portion  be  speaks  with 
reference  to  all  parts  of  the  boiler ;  whereas 
in  the  admitted  iwrtion  he  only  refers  to  the 
flre  box,  when  the  allegations  of  defects  re- 
ferred to  all  its  parts,  setting  them  out  spe- 
cifically. 

(4)  In  the  excluded  part  he  shows  that  it 
was  his  duty  to  make  this  examination,  giv- 
ing this  as  his  reason  for  noting  Its  condi- 
tion with  so  much  particularity,  a  fact  that 
would  likely  impress  these  matters  upon  his 
recollection,  and  which  would  no  doubt  cause 
the  Jury  to  attach  more  importance  to  his 
testimony.  In  the  admitted  portion  no  men- 
tion is  made  of  his  duty  in  this  particular. 

(5)  In  the  admitted  part  he  states  that  the 
material  composing  the  flre  box  seemed  to 
be  good;  whereas,  in  the  part  excluded  he 
testified  that  these  parts  of  the  boiler  were 
in  first-class  condition,  not  defective,  danger- 
ous, and  unfit  for  use — ^no  leaks — ^whlch 
means  It  was  in  good  condition,  ready  for 
use. 

These  are  regarded  as  material  differences, 
and,  without  further  comment,  it  Is  clear  to 
us  that  the  «rror  In  excluding  said  testimony 
was  not  harmless,  for  which  reason  we  think 
both  the  motion  for  rehearing,  as  well  as  the 
motion  to  enlarge  the  certificate,  should  be 
overruled,  and  it  is  so  ordered. 

Motions  overruled. 


CODTURIE  V.  ROENSCH.t 

(Court  of  Civil  Appeals   of  Texas.     Jan.   18, 
1011.     Rehearing  Denied  Feb.  15,  1911.) 

1.  EviPENCE  (f  450*)  — Pabol  EvinENOE  — 
Wbitten  Coutbact— Explanation— Notes 
—Interest  Clause. 

Defendant  execnted  a  note  payable  one  day 
after  date,  containing  a  clause,  "to  bear  inter- 
est at  the   rate  of  per  cent,   per  annum 
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from   .*•     Defendant    before    signing   the 

note  cansed  the  blank  after  the  words  "rate  of 
to  be  marked  through  with  a  pen.  Held,  that 
there  was  a  sufficient  ambiguity  to  warrant 
parol  proof  of  an  agreement  between  the  par- 
ties that  the  note  was  not  to  bear  interest. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  It  2066-2084;   Dec.  Dig.  i  450.*] 

2.  Bnxs  AND  Notes  (i  12S*)— Constbuctioh 
— Patent  Ambiguity. 

Where  a  note  containing  a  clause  "to  bear 
interest  at  the  rate  of per  cent  per  an- 
num from  "  was  filled  by  drawing  a  line 

through  the  blank  after  the  words  "rate  of 
with  a  pen,  if  the  note  be  regarded  by  reason 
thereof  as  containing  a  patent  ambiguity,  it 
should  be  construed  as  indicating  an  essential 
erasure  of  the  entire  interest  clause  and  to 
show  that  no  interest  was  to  be  paid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  M  274-281;  Dec.  Dig.  { 
125.*] 

3.  SET-OIT    and    COCNTEBOLAIII    (|    B8*)— EX- 
TINGUI8HMEWT     OF     PLAINTIFF'S     DEUAKD— 

Interest  and  Attobnkt'b  E'ees. 

Where,  in  an  action  on  a  note  bearing  no 
interest,  defendant  pleaded  a  counterclaim  great- 
er than  the  amount  of  the  note,  due  at  the  time 
of  suit  broogbt,  plaintiff  could  not  recover  ei- 
ther interest  from  the  date  of  suit,  or  attor- 
ney's fees. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {  129;  Dec.  Dig.  f 
58.»] 

4.  Mastek  and   Sebvakt  ({  24*)— Cohtbaot 
OF  Employkent— Tebmination. 

Defendant  having  been  employed  by  bank- 
rupts for  the  season  beginning  September  1, 
1907,  and  ending  August  31,  1908,  at  a  speci- 
fied salary,  bankruptcy  proceedings,  intervening 
on  April  14,  1906,  were  a  breach  of  the  contract 
of  employment,  entitling  defendant  to  recover 
the  full  amount  of  the  balance  of  his  salary  for 
the  remainder  of  the  year,  on  his  being  unable 
to  obtain  employment  elsewhere  during  such 
period. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  25;  Dec  Dig.  |  24.*] 

5.  Set- Off  and  Courtebcxaim  ({  36*)— Na- 
TiTBB  of  Claim— Bkeach-Set-Off. 

Where  defendant's  employment  contract 
had  been  breached  by  his  employers,  and  the 
contract  term  had  expired  before  suit  brought 
to  recover  on  a  note  executed  by  defendant  to 
them,  the  amount  dne  defendant  for  breach  of 
his  employment  contract  was  caxwble  of  exact 
ascertainment  and  was  properly  allowed  as  a 
counterclaim  against  the  note. 

[E3d.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {{  58-64;  Dec.  Dig. 
{  85.*] 

6.  Pactobs  ({  45*)— Advances— Intebest. 

Where  a  factor,  employed  at  a  stated  sal- 
ary, purchased  cotton  for  his  principals,  and 
paid  for  it  out  of  bis  own  funds,  receiving  reim- 
bursement by  draft,  attached  to  bills  of  lading 
for  cotton  shipped  out  or  on  cotton  held  on 
open  account  be  was  entitled  to  interest  on  the 
amount  advanced. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Cent  Dig.  J  60;   Dec.  Dig.  |  45.*) 

7.  Intebest   (8   67*)— "Open  Account"— Ad- 
vances OF  Monet. 

Money  advanced  under  a  contract  or  at  the 
instance  and  request  of  another  is  not  an  open 
acconnt  within  Bev.  St  1895.  art.  3102,  provid- 
ing that  on  all  open  accounts,  when  no  interest 
is  agreed  on  by  the  parties,  interest  shall  be  al- 


lowed from  the  first  day  of  January  after  the 
same  are  made. 

[Eld.  Note. — For  other  cases,  see  Interest, 
Cent  Dig.  {  180;   Dec.  Dig.  {  57.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  4984^  4965.] 

8.  BANKBTTPTOT    ({    214*)— EiFFECT   ON    BlOHTS 
OF  FaCTOBS— SAI.B  OF  GOODS. 

Where  defendant  was  employed  to  pur- 
chase cotton  for  bankrupts  as  a  factor,  and  the 
cotton  so  purchased  was  not  shipped  and  sold 
under  the  bankrupts'  instructions  becanse  of 
their  bankruptcy,  defendant  was  entitled  to  sell 
the  cotton  for  the  best  price  obtainable  and 
charge  the  bankrupts  with  the  loss  in  satisfac- 
tion of  his  lien. 

[EM.  Note. — ^For  other  cases,  see  Bankruptcy, 
Cent  Dig.  i  320;  Dec.  Dig.  i  214.*} 

9.  Factobs  (I  47*)— Liens— Possession. 

A  factor's  p6s8ession  of  goods  on  which  be 
has  made  advances  as  between  himself  and  his 
principal,  is  his  own  and  not  that  of  the  prin- 
cipal, for  the  purpose  of  sustaining  a  lien. 

[Ed.  Note. — For  other  cases,  see  Factors, 
Cent  Dig.  H  68-71 ;  Dec.  Dig.  I  47.*] 

10.  Factobs  (H  1,  47*)— Who  au  Factobs— 
Liens— Advances. 

Where  defendant  was  employed  at  a  stat- 
ed salary  to  purchase  cotton  with  hte  own 
funds  as  the  principals'  agent,  defendant  was 
not  a  mere  salaried  employ^  but  was  a  factor 
entitied  to  a  common-law  lien  on  all  the  prin- 
cipals' goods  in  his  possession,  and  on  the  pro- 
ceeds of  such  as  were  lawfully  sold  by  him,  not 
only  to  secure  advances,  but  also  for  the  gen- 
eral balance  of  his  account. 

[Eld.  Note.— For  other  cases,  see  Factors, 
Cent  Dig.  {{  1,  65-71;   Dec  Dig.  if  1,  47.*] 

11.  Depositions   (S   90*)— BBADnra    Dkposi- 
tion— Discretion. 

Where  plaintiff  read  in  evidence  the  great- 
er portion  of  a  deposition,  the  court  in  its  dis- 
cretion properly  overruled  his  objection  to  the 
answers  to  certain  ex  parte  interrogatories  pro- 
pounded to  defendant,  though  he  was  present  in 
court  and  plaintiff  had  a  full  opjwrtanity  to 
cross-examine  him. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent   Dig.   H   248-255,   25&-260:    Dee.    Dig. 

12.  Appeal  and  Ebbob  (|  1064*)— Pbbjudicb 
-Reception  of  EJvidenoe. 

Where  there  was  sufficient  evidence  aliunde 
to  sustain  the  Judgment  plaintiff  was  not  preju- 
diced by  the  admission  of  improper  evidence,  -on 
a  trial  before  the  court  without  a  jury. 

[Ed.  Note.— For  other  -cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4185,  4186;  Dec  Dig.  | 
1054.*] 

IS.  EMdenos  (I  139*)  —  SnoLAB  Mattebs— 

CUSIOK  OB  OOUBSK  OF  BUSINBBB. 

In  a  suit  on  a  note  given  by  a  factor  to  hi* 
principals,  in  which  the  factor  pleaded  a  coun- 
terclaim on  an  account,  held,  that  plaintiff,  hav- 
ing been  permitted  to  go  fully  into  their  deal- 
ings with  defendant,  was  property  refased  per- 
mission to  go  into  said  piinapals*  cnstoms  in 
dealing  with  their  agents  in  other  states. 

[EM.  Note. — For  other  cases,  see  Bvldence, 
Cent  Dig.  I  416;   Dec  Dig.  |  139.*] 

14.  Appeal  and  E<rbob  (|  1041*)  —  Ahxnd- 

ICXNT  OF  PLKADINO— PBKJUDICK. 

Plaintiff  was  not  prejudiced  bj  permission, 
granted  to  defendant  to  amend  so  as  to  obviate 
an  objection  to  testimony  offered,  where  tiie 
amendment  did  not  change  the  general  tenor  of 
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defendant's  eonntetcUtim  or  operate  as  a  anr- 
priae. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Erroi^  Cent  Die;  li  410&-410e;    Dec.  Dig.  { 

13.  Afpeai,   ahd    Ekbob    a    1078*)  —  ESbxob 

Without  Pbktudice. 

Plaintiff  as  tmatee  of  bankrupts  sued  de- 
fendant on  a  note,  and  defendant  filed  a  conn- 
lerclaim  on  which  judgment  was  rendered  for 
defendant  for  $224.!w,  the  balance  found  in  his 
fayor  after  deducting  the  amount  of  the  note. 
TUb  tnr  reason  of  an  error  in  one  of  the  items 
waa  936.20  too  high.  No  personal  judgment 
was  rendered  against  plaintiff,  however,  defend- 
ant's sole  recourse  being  the  proceeds  of  certain 
bagging  of  the  value  of  $283  on  which  his  lien 
was  foreclosed.  Held,  that  it  appearing  that 
the  interest  on  the  amount  due  defendant  as 
found  would  exceed  the  amount  of  the  error  it 
was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4245;  Dec.  Dig.  i  1073.*] 

Appeal  from  District  Court,  McLennan 
County;  Marshall  Surratt,  Judge. 

Action  by  Felix  Conturle,  aa  trustee  in 
bankruptcy  of  Gnssoni  &  Co.,  against  Max 
Roensch.  From  a  judgment  In  favor  of  de- 
fendant on  a  counterclaim,  plaintiff  appeals. 
Affirmed. 

Saunders,  Dufour  &  Dnfour  and  John  W. 
Davis,  for  appellant  Prendergast  &  William- 
son, for  api>ellee. 


JENKINS,  3.  The  appellant  is  the  as- 
signee in  bankruptcy  of  the  firm  of  Gnssoni  & 
Co.,  cotton  buyers,  who  were  doing  business 
In  New  Orleans.  Appellee  was  their  repre- 
BcntatiTe  in  the  state  of  Texas,  bis  office  be- 
ing at  Waco.  On  October  3,  1906,  appellee 
executed  his  note  to  Louis  Castelll  for  $2,- 
500,  payable  one  day  after  date.  Castelll 
■waa  the  manager  of  Gussoni  A  Co.,  and  the 
money  loaned  waa  In  fact  the  money  of  said 
firm,  though  this  was  not  known  to  appellee. 
Appellant  Institnted  this  suit  to  recover  the 
principal  of  this  note,  with  6  per  cent,  inter- 
est from  the  expiration  of  the  three  days  of 
grace  after  the  same  became  due,  together 
wltb  10  per  cent,  attorney's  fees,  it  contain- 
ing the  usual  attorney's  fees  clause.  Appel- 
lant also  sued  for  1,110  rolls  of  bagging  al- 
leged to  I>e  worth  16,800,  alleging  that  ap- 
Iiellee  had  sold  a  portion  of  the  same  for  $2,- 
770.90  and  deposited  the  proceeds  of  said 
sale  In  the  Provident  National  Bank  at 
Waco,  subject  to  the  decision  of  the  court  In 
this  case,  and  had  possession  of  the  remain- 
der of  said  bagging.  Appellant  sought  to  re- 
cover said  $2,770.90  and  the  remainder  of 
said  bagging.  In  fact,  there  were  originally 
two  suits,  one  on  the  note  and  one  for  the 
bagging,  bat  they  were  consolidated  by  agree- 
ment of  the  parties,  and  we  shall  treat  them 
as  one  suit 

Appdlee  admitted  the  execution  of  said 
note,  but  alleged  that  by  oral  agreement 
with  Castelll,  it  was  not  to  bear  any  Interest 
He  also  alleged  that  at  the  time  said  note 


was  transferred  to  Gussoni  &  Co.,  and  at  the 
time  of  their  bankruptcy,  and  at  the  time 
of  this  suit  Gussoni  &  Co.  were  Indebted  to 
him  largely  In  excess  of  the  amount  of  said 
note,  and  that  they  were  also  Indebted  to 
him  in  excess  of  the  value  of  said  bagging, 
to  wit,  In  the  sum  of  $2,3:S0  for  salary  which 
had  accrued  and  was  payable  prior  to  bank- 
ruptcy, and  in  the  sum  of  $3,268.13,  for  mon- 
eys advanced  by  him  as  the  agent  and  fac- 
tor of  Gussoni  &  Co.  in  the  conduct  of  their 
business  at  Waco,  Tex.  He  prayed  that 
BO  much  of  said  amounts  as  was  necessary 
be  allowed  as  a  set-off  and  counterclaim  to 
said  note,  and  that  the  same  be  canceled.  He 
alleged  that  he  had  both  a  common-law  lien, 
as  agent  and  factor,  on  said  bagging,  and 
also  a  contractual  Men  thereon  and  prayed 
for  a  foreclosure  of  his  said  liens  on  said 
bagging,  and  that  as  all  of  said  bagging,  ex- 
cept 93  rolls  had,  by  agreement,  been  sold, 
and  the  proceeds,  $2,756.10,  deposited  In  the 
Provident  National  Bank  to  await  the  trial 
of  this  suit,  the  same  be  applied,  as  far  as 
it  would  go,  to  the  extinguishment  of  the 
debt  due  him  by  Gussoni  A  Co. 

The  case  was  tried  before  the  court  with- 
out a  jury  and  judgment  was  rendered  that 
the  plaintiff  (appellant)  take  nothing  by  his 
suit  on  said  note ;  that  said  $2,756.10  in  said 
bank  be  applied  to  the  extinguishment  of  ap- 
pellee's debt,  as  found  by  the  court  and  that 
his  lien  on  03  rolls  of  bagging  be  foreclosed 
for  the  balance  due  him,  which  the  court 
found  to  be  $224.65.  The  respective  amounts 
allowed  by  the  court  in  favor  of  each  party 
are  as  follows,  to  wit:  Plaintiff:  Note  $2,- 
600 ;  proceeds  of  ba^ng  in  bank  $2,756.10 — 
total  $5,256.10.  Defiendant:  Exhibit  A  be- 
ing various  items  paid  out  by  appellee  for 
Gussoni  &  Co.  $2,282.69;  Interest  on  same 
from  March  1,  1908,  $258.52;  loss  on  Ballln- 
ger  cotton  $473.81;  loss  on  Walnut  Springs 
cotton  $116.63;  balance  on  salary  $2,350 — 
total  $5,480..65.  Balance  In  favor  of  app^- 
lee,  $22^.55. ' 

Appellant's  assignments  and  propositions 
are  numerous;  many  of  them  confessedly 
being  to  all  Intents  and  purposes  duplicates 
of  others.  Some  of  them  are  not  In  conform- 
ity to  the  rules.  We  will  not  attempt  to 
discuss  the  assignments  seriatim,  but  shall 
group  the  legal  propositions  Involved  under 
said  assignments. 

1.  The  court  as  will  be  seen  from  the  fore- 
going statement,  did  not  allow  any  Interest 
on  the  note.  Appellant  objected  to  the  oral 
evidence  of  the  contract  not  to  pay  interest, 
and  asked  for  a  new  trial  on  the  ground 
that  there  was  no  legal  evidence  to  sustain 
the  court  in  this  regard.  As  to  interest, 
the  form  of  said  note  was  as  follows:   "To 

bear  Interest  at  the  rate  of per  cent 

per  annum  from  ,"   with  the  blank 

after  the  words  "rate  or'  marked  through 
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with  a  pen.  Appellee  teettfled  tbat  the 
agreement  to  loan  him  the  $2,500  was  made 
with  CasteUl  In  Houston,  and  that  It  was 
agreed  that  no  interest  would  be  charged; 
that  the  note  was  afterwards  sent  to  him 
at  Waco  with  the  blank  in  the  same  as 
to  Interest;  and  that  he  marked  out  the 
blank  with  a  pen  and  returned  the  note  to 
Castelli  at  New  Orleans.  It  is  true  that 
oral  evidence  is  not  admissible  to  vary  the 
terms  of  an  unambiguous  written  instrument 
by  proving  a  contemporaneous  verbal  agree- 
ment as  a  part  of  said  contract,  and  not  omit- 
ted therefrom  by  fraud,  accident,  or  mistake. 
It  is  also  true  tbat  where  nothing  is  said 
about  Interest  in  a  note,  it  will,  as  a  matter 
of  law,  be  construed  as  a  contract  to  pay 
the  legal  rate  of  Interest  from  maturity.  It 
is  also  true,  as  contended  by  appellant,  that 
when  a  blank  in  the  interest  clause  is  left 
in  a  note,  as  it  was  in  this  one,  before  being 
signed,  that  it  has  the  same  legal  effect  as 
if  no  reference  was  made  to  interest  But 
In  this  case  said  blank  was  not  left  undis- 
turbed ;  a  pen  mark  had  been  drawn  through 
It.  What  did  this  mean?  The  court  held 
that  this  showed  a  sufficient  ambiguity  to 
admit  oral  evidence  as  to  interest  We  can- 
not say,  under  all  the  facts  in  this  case, 
that  the  court  erred  in  so  holding.  It  is 
equally  as  well  settled  that  oral  testimony  Is 
permissible  to  explain  a  written  Instrument 
when  the  same  is  ambiguous,  such  ambiguity 
being  a  latent  one,  as  that  such  testimony  is 
not  admissible  where  the  written  instrument 
is  unambiguous.  Appellant  insists  that  if 
there  was  any  ambiguity  in  the  interest 
clause  of  said  note,  it  was  a  patent  ambi- 
guity, and  therefore  could  not  be  aided  by  oral 
testimony.  This  is  also  a  sound  proposition 
of  law  (Norrls  v.  Hunt  51  Tex.  610;  Curdy 
V.  Staftord,  27  S.  W.  823),  but  If  such  was 
the  fact  in  this  case,  we  do  not  see  how  it 
would  help  appellant  It  occurs  to  us  that 
if  the  interest  clause  in  said  note  is  so  alter- 
ed as  to  make  a  patent  ambiguity,  it  .would 
not  leave  the  note  as  if  no  reference  had 
been  made  to  interest,  but  would  rather 
show  an  intentional  erasure  of  the  entire  in- 
terest clause,  and  thereby  indicate  affirma- 
tively, tbat  no  interest  was  to  be  paid.  Ap- 
pellant insists  that,  even  though  it  should 
be  held  that  the  note  bore  no  interest  before 
payment  was  demanded,  the  filing  of  this  suit 
was  a  demand  for  payment  and  he  should 
have  been  allowed  interest  from  that  date. 
The  answer  to  this  Is  that  if  the  court  was 
correct  in  his  findings  of  fact,  the  note  had 
been  paid  before  that  date  by  appellee's  coun- 
terclaim, and,  as  he  did  not  owe  anything  on 
the  principal  of  said  note  when  the  suit  was 
filed,  no  Interest  or  attorney's  fees  could 
thereafter  accrue  on  the  same. 

2.  Appellant  insists  that  the  court  erred  in 
allowing  appellee  for  the  remainder  of  the 
year  after  the  bankruptcy  of  Gussoni  &  Co., 
on  April  14,  1906.  The  undisputed  evidence 
shows  that  appellee  was  employed  bj  Gus- 


soni &  Co.  to  conduct  their  cotton  business  in 
Texas  for  the  season  beginning  September  1, 

1907,  and  ending  August  31,  1906,  at  a  sal- 
ary of  $4,400  per  annum;  that  Gussoni  & 
Co.  were  adjudged  bankrupts  on  April  14th, 

1908,  and  that  appellee  was  unable  to  get 
employment  for  the  remainder  of  the  season. 
There  can  be  no  question  but  that  had  Gus- 
soni &  Co.  voluntarily  breached  their  con- 
tract by  discharging  appellee  without  cause, 
under  the  facts  above  stated,  be  would  have 
been  entitled  to  recover  of  them  the  full 
amount  of  his  salary  for  the  remainder  of 
the  year.  Does  the  fact  that  appellee  lost  his 
position  by  reason  of  the  bankruptcy  of  his 
employers  alter  the  case?  We  think  not  In 
Re  Fettiglll  (D.  C.)  137  Fed.  143,  it  is  said 
that  bankruptcy  may  be  treated  as  a  repudia- 
tion, and  therefore  a  breach  of  the  contract 
Where  a  contract  for  employment  is  termi- 
nated by  a  bankrupt  the  unearned  salary  of 
an  employ^  for  the  balance  of  the  contract 
year  may  be  liquidated  and  proven  as  a 
claim  in  bankruptcy  against  the  bankrupt's 
estate.  In  re  Silverman  (D.  C.)  101  Fed.  219 ; 
In  re  Grant,  130  Fed.  881,  66  C.  C.  A.  78; 
Cobb  V.  Overmann,  109  Fed.  65,  48  C.  C.  A. 
223,  54  L.  R.  A.  369,  6  Am.  Bankr.  Rep.  324. 
The  contract  year  having  expired  before  this 
suit  was  filed,  the  amount  due  appellee  was 
capable  of  exact  ascertainment  and  it  was 
proper  to  allow  It  as  an  offset  and  counter- 
claim. Railway  Co.  t.  Graham,  li5  Fed.  809. 
76  C.  0.  A.  385,  16  Am.  Bankr.  Rep.  610; 
Stich  V.  Berman,  48  Misc.  Rep.  104,  96  N. 
Y.  Supp.  743,  15  Am.  Bankr.  Rep.  467;  Mor- 
gan V.  Wordell,  178  Mass.  350,  59  N.  E.  1037. 
55  L.  R.  A.  33,  6  Am.  Bankr.  Rep.  167;  lu 
re  Semmer  Glass  Co.,  135  Fed.  77,  67  C.  &  A. 
551. 

3.  Appellant  Insists  that  the  court  erred  in 
allowing  appellee  Interest  for  the  money  ad- 
vanced by  him  to  Gussoni  &  Co.,  for  the  rea- 
son that  be  was  a  volunteer.  Appellee  testi- 
fied that  this  money  was  advanced  under  a 
contract  with  Gussoni  &  Co.  in  substance  as 
follows:  He  was  to  buy  cotton  for  Gussoni 
&  Co.  and  imy  for  the  same  out  of  his  own 
funds,  and  when  the  same  was  concentrated 
at  Waco,  if  ordered  shipped  out,  he  was  to 
draw  for  the  purchase  price  of  same  with 
bill  of  lading  attached ;  if  any  of  it  was  not 
shipped  out,  he  drew  on  open  account  The 
evidence  shows  that  Gussoni  &  Co.  had  no 
funds  at  Waco  during  that  season  with 
which  to  buy  or  margin  cotton,  and  that  all 
cotton  bought  by  them  was  paid  for  by  the 
Provident  National  Bank  through  an  ar- 
rangement made  by  appellee  with  the  bank 
in  his  own  name,  and  upon  his  individual 
responsibility.  This  evidence  is  sufficient  to 
sustain  the  finding  of  the  court  on  thia  issue. 
Appellant  further  insists  that  the  money  ad- 
vanced was  an  open  account,  and  therefore 
appellee,  if  entitled  to  interest  at  all,  was  not 
entitled  to  Interest  before  the  1st  of  the  fol- 
lowing January.  Money  advanced  under  a 
contract  or  at  the  instance  and  request  of 
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another,  does  not  constitute  an  open  aceoubt 
within  the  meaning  of  article  3102,  Rer.  St 
1895.  Where  not  controlled  by  statute,  as  In 
case  of  open  account.  Interest  may  be  al- 
lowed by  way  of  damages  as  compensation 
for  the  injury  inflicted.  Heidenhelmer  & 
Co.  V.  Ellis,  67  Tex.  428,  3  S.  W.  606 ;  Wat- 
kins  V.  Junker,  90  Tex.  586,  40  S.  W.  11. 

4.  Appellant  assigns  as  error  the  finding  of 
the  court  that  appellee  should  be  allowed 
the  loss  on  cotton.  The  cotton  was  purchas- 
ed by  appellee  for  Gussonl  &  Co.,  and  in  their 
name;  but  for  their  bankruptcy  it  would 
hare  been  shipped  and  sold  under  their  in- 
structions. Their  Ixuikruptcy  having  pre- 
vented this,  appellee  had  the  right  to  sell 
the  cotton  for  the  best  price  obtainable  and 
charge  them  with  the  loss.  The  evidence 
shows  that  be  did  thid.  The  judgment  of  the 
court  was  that  he  had  a  lien  on  this  cotton, 
which  proposition  of  law  will  be  discussed  in 
the  aext  paragraph  of  this  opinion  in  refer- 
ence to  the  bagging. 

5.  The  appellant  assigns  as  error  the  judg- 
ment of  the  court  establishing  a  lien  in  ap- 
pellee's favor  as  to  the  unsold  bagging,  bas- 
ing bis  proposition  upon  the  alleged  fact  that 
appellee  was  only  the  salaried  employ^  of 
Gussonl  &  Co.,  and  therefore  his  possession 
being  the  possession  of  his  principal,  be 
could  have  no  lien,  because  he  did  not  have 
possession.  It  is  true  that  as  to  the  rest 
of  the  world  the  possession  of  the  agent  is 
tbe  possession  of  the  principal,  but  as  to  his 
lien  against  his  principal  the  possession  of 
the  agent  is  his  own  possession  and  not  the 
possession  of  the  principal.  If  this  was  not 
true,  an  agent  could  never  have  a  lien  on 
tlie  property  of  bis  principal.  The  court 
found  that  appellee  was  not  tbe  mere  sala- 
ried servant  of  Gussonl  &  Co.,  but  that  he 
was  the  agent  end  factor  of  said  firm.  The 
evidence  is  sulBcient  to  sustain  this  finding. 
A  factor  may  receive  his  compensatiou  by 
way  of  a  fixed  salary.  WInne  v.  Hammond, 
37  111.  99.  A  factor  has  a  common-law  lien 
upon  the  goods  of  his  principal  in  his  pos- 
session, and  upon  the  proceeds  of  such  as 
are  lawfully  sold  by  him,  to  secure  the  pay- 
ment of  the  general  balance  between  himself 
and  his  principal,  including  advances,  charg- 
es and  disbursements  made  upon  or  in  refer- 
ence to  these  particular  goods.  Mechem  on 
Agency,  i  1082.  No  express  contract  for  such 
lien  is  necessary.  Haebler  v.  Luttgen,  61 
Minn.  315,  63  N.  W.  720.  This  statement  of 
tbe  law  applies  to  and  will  sustain  the  Judg- 
ment of  the  court  as  to  the  cotton  sold  at  a 
loss.  In  80  far  as  the  bagging  is  concerned, 
the  appellee  alleged  that  he  had  a  contract 
lien  thereon,  and  the  evidence  on  this  issue 
Is  sufficient  to  sustain  the  Judgment  of  the 
court  as  to  tbe  bagging. 

6.  Appellant  assigns  as  error  the  action 
of  the  court  in  overruling  hie  objections  to 
tbe  answers  to  certain  ex  parte  interroga- 
tories propounded  to  the  appellee.  Appel- 
lant read  in  evidence  the  greater  portion  of 
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this  deposition,  but  objected  to  the  remainder 
being  read  by  appellee  on  the  ground  that 
appellee  was  present  in  court  and  could  be 
Interrogated  by  his  attorneys.  Appellee  was 
upon  the  stand  as  a  witness  and  appellant 
had  full  opportunity  to  cross-examine  him. 
But,  aside  from  this,  permitting  bis  answers 
to  be  read  was  ^  matter  in  the  discretion  of 
the  court  Ry.  Co.  v.  Renken,  15  Tex.  Civ. 
App.  229,  38  S.  W.  830 ;  Schmick  v.  Noel,  64 
Tex.  408;  O'Conner  v.  Andrews,  81  Tex.  28, 
16  S.  W.  631;  Dillingham  v.  Hodges,  26  S. 
W.  87 ;    Ry.  Co.  v.  Burnett,  42  S.  W.  314. 

7.  Appellant  objected  to  certain  testimony 
because  the  same  was  not  responsive  to  the 
questions,  and  because  it  appeared  to  be  the 
conclusion  of  the  witness.  In  some  of  these, 
appellant  is  not  sustained  by  the  record,  in 
some  he  is,  but  as  to  such,  an  examination 
of  the  record  shows  that  there  was  testimony 
aliunde  sufficient  to  sustain  tbe  Judgment, 
and  tbe  trial  being  before  the  court,  it  is  not 
to  be  presumed  that  the  court  was  Influenced 
by  such  illegal  testimony.  In  one  Instance 
during  the  progress  of  the  trial,  the  court 
so  stated  to  appellant's  counsel.  It  is  not 
always  easy  to  determine,  when  evidence  Is 
given,  whether  the  answer  is  the  opinion  of 
the  witness,  or  a  shortband  statement  of  the 
facts.  If  in  such  case  the  trial  is  before  a 
Jury,  and  tbe  proposed  evidence  is  sufficient- 
ly material,  it  would  be  a  proper  practice  to 
retire  the  Jury  during  the  discussion  of  the 
admissibility  of  the  evidence,  and  where 
the  evidence  has  been  erroneously  admitted, 
it  should  be  withdrawn  from  the  Jury.  But 
when  tried  before  the  court  it  is  but  fair  to 
presume,  where  the  contrary  does  not  appear, 
that  the  court,  in  rendering  Judgment,  re- 
jected such  evidence  from  his  consideration ; 
and  If  the  legal  evidence  sustains  tbe  Judg- 
ment, it  will  not  be  presumed  that  the  losing 
party  has  suffered  injury  from  admission 
of  the  same.  Saving  &  Loan  Co.  v.  Peck,  20 
Tex.  Civ.  App.  Ill,  49  S.  W.  160. 

8.  The  court  did  not  err  in  not  allowing 
appellant  to  prove  the  custom  of  Gussonl  & 
Co.  in  dealing  with  their  agents  in  other 
states.  He  was  allowed  to  go  fully  Into  the 
dealing  of  said  firm  with  the  Texas  office 
at  Waco. 

9.  Appellant  moved  to  exclude  certain  tes- 
timony, because  there  was  no  pleading  as  a 
predicate  for  the  admission  of  such  testi- 
mony. Thereupon  the  appellee,  over  objec- 
tions of  the  appellant  was  permitted  to  file 
a  trial  amendment  which  did  not  change  tbe 
general  tenor  of  appellee's  cross-action,  but 
set  out  with  greater  particularity  the  date 
and  terms  of  the  oral  contract  of  October, 
1907,  about  which  appellee  had  testified,  and 
the  motion  to  exclude  said  testimony  was 
overruled.  Api>ellant  did  not  and  does  not 
contend  that  be  was  surprised  by  said  amend- 
ment There  was  no  error  in  the  action  of 
the  court  in  this  regard.  Canal  Co.  v.  Mc- 
Farland,  94  S.  W.  400. 

10.  Appellant  complains  of  tbe  Judgment 
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of  the  court  being  for  a  greater  amount  tban 
tbe  evlctence  justified.  Among  other  items 
allowed  appellee  by  the  court  was  loss  on 
Ballinger  cotton,  $473.81.  Appellee  admits 
error  In  this  Item  to  the  amount  of  $36.20, 
but  contends  that  the  Judgment  should  not 
be  reversed  on  this  account,  for  the  reason 
that  no  personal  Judgment  was  rendered 
against  appellant,  and  that  all  he  can  get  out 
of  the  judgment  is  the  proceeds  of  the  93 
rolls  of  bagging,  of  the  value  of  $283,  upon 
which  his  lien  was  foreclosed,  and  that  the 
Interest  on  the  amount  due  him,  as  found  by 
the  court,  would  far  exceed  the  said  sum  of 
$36.20.  We  think  appellee  is  correct  In  this 
contention. 

Finding  no  reversible  error  in  the  record, 
the  judgment  is  affirmed. 

AfBrmed. 


DALLAS  OIL  &   REFINING  CO.  T. 
CARTER, 

(Court  of  Civil   Appeals  of  Texas.     Jan.   21, 
1911.    Rehearing  Denied  Feb.  11,  1911.) 

1.  Masteb  ANn  Servant  (J  291*)— Injukiks- 
Ikstructions— Request— Cause  OF  Acci- 
dent. 

Where,  in  a  stationary  eneineer'a  action 
against  bis  employer  for  injuries  claimed  to 
have  been  caused  by  slipping  on  oil,  which  bad 
been  negligently  permitted  to  run  down  onto 
the  floor  from  the  engine,  there  was  evidence 
that  plaintiff  was  injured  by  catching  bis  clothes 
in  the  machinery,  and  not  by  slipping  on  the 
floor,  it  was  error  to  refuse  a  requested  charge 
by  defendant  that,  unless  tbe  jury  believed  that 
plaintiff  slipped  and  fell,  causine  the  injuries  as 
alleged,  they  should  find  for  defendant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec,  Dig,  {  291.*] 

2.  ma8teb  and  servant  ({  154*)— bfasteb's 
Duty— Wabnino  of  Danger. 

Where  an  employer  promised  his  station- 
ary engineer  at  tbe  close  of  the  workday  on 
Saturday  to  remedy  a  defective  condition  in  the 
engine  room  made  by  the  dripping  of  oil  onto 
the  floor,  tbe  employer  was  not  bound  to  warn 
the  engineer  when  he  went  to  work  on  the  next 
Monday  morning  of  the  dangerons  condition 
created  by  the  oil  on  the  floor,  in  addition  to 
the  fact  that  the  oil  was  still  there;  the  engi- 
neer being  familiar  with  the  danger, 

[Ed.  Note,— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig,  §§  808,  309;  Dec.  Dig,  | 
154.*] 

8.  Master  and  Servant  ({  270*)- Injuries— 
AonoNS— Admission  of  Evidence. 

In  an  action  for  personal  injuries  to  an  em- 
ploy$,  by  falling  into  machinery  l>ecaase  of  the 
slippery  condition  of  the  floor,  evidence  that, 
after  plaintiff  was  injured,  his  superintendent 
directed  a  platform  to  be  built,  to  prevent  otb- 
en  from  falling  where  plaintiff  fell  and  was 
injured,  was  not  admissible, 

[E}d,  Note, — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  918;   Dec.  Dig,  {  270.*] 

4,  Damaoes  (f  143*)— Pbbsorai.  Injubiks— 
Pleading  and  Proof, 

The  petition  in  an  action  for  personal  in- 
juries must  allege  tbe  particular  consequences 
of  tbe  injuries,  in  order  to  admit  evidence  there- 


of, if  such  consequences  do  not  natnraUy  and 
necessarily  result  from  the  injuries  alleged. 

fEd.  Note.— For  other  cases,  see  Danuuces. 
Cent.  Dig.  §  410;   Dec.  Dig.  g  143.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Foree,  Judge. 

Action  by  R.  M.  Carter  against  the  Dallas 
Oil  &  Refining  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

G.  D.  Hunt,  Thomas  &  Rliea,  and  Spence, 
Knight,  Baker  &  Harris,  for  appellant  Geo. 
H.  Plowman,  W.  3.  J.  Smith,  and  Jno.  C. 
Robertson,  for  appellee. 

TALBOT,  J,  Appellee,  Carter,  brought 
this  suit  against  tbe  appellant,  Dallas  Oil 
&  Refining  Company,  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  him  through  the  negligence  of  ap- 
pellant The  plalntifr  alleges  that  be  was 
serving  defendant  in  the  capacity  of  engineer 
in  charge  of  certain  stationary  engines;  that 
through  the  negligence  of  defendant  lubricat- 
ing oil,  placed  upon  engines  in  a  part  of  tbe 
establishment  other  than  that  under  the  care 
of  plaintiff,  was  permitted  to  run  down  on 
the  floor  of  tbe  room  where  plaintiff  was  at 
work,  causing  the  floor  to  be  slippery  and 
dangerous;  that  plaintiff  complained  to  the 
vice  principal  of  defendant,  and  a  promise  to 
repair  was  given  him;  that  tbe  promised  re- 
pairs were  not  made,  yet,  notwithstanding 
this,  defendant  negligently  failed  to  warn 
plaintiff  of  tbe  failure  to  make  r^airs,  and 
that  thereafter,  while  working  about  the  en- 
gines under  his  charge,  plaintiff  slipped  in  a 
pool  of  oil  that  had  been  allowed  to  collect 
on  the  floor,  and  in  falling  against  one  of  the 
machines  in  motion  sustained  tbe  injuries  of 
which  be  complains.  The  defendant  pleaded 
a  general  denial,  assumed  risk,  contributory 
negligence,  and  that  tbe  injury  resulted  from 
plaintitrs  permitting  his  sleeve  to  come  in 
contact  with  the  machinery  in  such  a  man- 
ner as  to  cause  his  hand  to  be  caught  and 
injured.  A  Jury  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for 
$8,000,  and  the  defendant  appealed. 

The  first  assignment  of  error  complains 
that  the  court  erred  in  refusing  to  give  ap- 
pellant's special  requested  Instruction  No.  2, 
which  Is  as  follows:  "Unless  you  believe 
from  a  preponderance  of  the  evidence  tliat 
the  plaintiff  slipped  and  fril,  and  tbe  acci- 
dent resulted  therefrom  as  alleged  by  him, 
you  should  not  consider  any  other  Issue  sub- 
mitted to  you,  but  return  a  verdict  for  the 
defendant"  "The  proposition  under  this  as- 
signment is  that,  wbere  the  evidence  offered 
by  the  defendant  In  a  suit  for  personal  in- 
juries negatives  tbe  theory  of  the  case  alleg- 
ed by  plaintiff  and  testified  to  by  him  and 
his  witnesses,  the  defendant  is  entitled  to 
have  given  a  requested  charge,  affirmatively 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  &  Rep'r  Indezoa 
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BnEmltting  to  the  jury  the  negative  of  the 
sole  theory  urged  by  plaintiff,  where  such 
negative  la  not  submitted  In  any  other  charg- 
es given  by  the  court  to  the  Jury."  That  this 
proposition  embodies  a  correct  statement  of 
the  lavr  Is  affirmed  by  many  decisions  of  the 
appellate  courts  of  this  state,  and  that  It 
should  have  been  given  In  this  case  admits 
of  no  doubt  in  oar  opinion.  As  is  insisted 
by  appellant,  "one  of  the  most  serious  con- 
troversies in  the  case  concerned  the  circum- 
stances of  the  accident;  the  plaintiff  con- 
tending that  he  slipped  and  fell,  as  a  result 
of  oil  on  the  floor,  the  defendant  contending 
that  he  did  not  slip  and  fall,  as  alleged  by 
him,  but  was  hurt  while  standing  on  the 
foundation  block  of  one  of  the  engines  trying 
to  oil  same.  In  the  second  paragraph  of  the 
general  charge,  the  court  instructed  the  jury 
to  the  effect  that,  if  the  plaintiff  was  in  the 
employ  of  the  defendant  as  its  engineer,  and 
that,  while  so  employed,  oil  was  placed  on  a 
pnUey  overhead  in  an  adjoining  room  to 
where  plaintiff  was  working  and  was  allow- 
ed to  run  down  a  i)08t  extending  from  the 
said  room  to  the  place  where  the  plaintiff 
was  required  to  work,  that  plaintiff  called 
the  attention  of  the  defendant  to  the  danger 
and  nnsafety  of  said  place,  and  that  defend- 
ant promised  to  remedy  said  dangerous  con- 
ditions, and  -would  prevent  the  oil  from  run- 
ning down  on  the  floor;  •  •  •  and  If 
they  further  found  that  on  the  next  work- 
day after  making  said  promise  oil  was  per- 
mitted to  run  down  from  said  pulley  on  the 
post  onto  the  floor  where  the  plaintiff  work- 
ed, ^caxising  plaintiff  to  fall  and  receive  the 
injaries  complained  of,  etc.,  *  *  *  to  find 
for  the  plaintiff."  This  was  the  only  charge 
given  by  the  court  on  the  issue  as  to  the 
manner  in  which  the  accident  and  Injury  to 
plaintiff  occurred.  Neither  In  the  general 
cbarge,  nor  by  a  special  charge,  did  the 
conrt  submit  to  the  Jury  affirmatively  the 
negative  side  of  the  issue  as  to  whether  the 
plaintiff  was  injured  in  the  manner  alleged 
by  him,  nor  did  the  court  submit  in  any  way 
tbe  plaintiff's  theory  as  to  bow  the  accident 
happened,  or  tell  them  that,  if  the  plaintiff 
was  hart  while  standing  on  the  foundation 
blodt  of  the  engine,  trying  to  oil  the  engine 
as  charged  by  the  defendant,  he  could  not 
recover. 

The  plaintiff,  among  other  things,  testified: 
"I  had  to  go  between  that  pulley  block  and 
oil  the  engine.  The  oil  ran  down  that  post 
on  the  floor,  right  between  the  wall  and  the 
pulley  blo<&.  I  slipped  and  fell,  and,  to  keep 
from  going  into  that  big  wheel  that  turns 
across  that  little  Idler  in  there,  in  front  of 
me,  I  grabbed  the  pulley  blo<^  to  prevent 
from  falling  over  in  that  wheel,  and  it 
swung  me  aroamd  and  swung  my  arm  over 
{be  eccentric  and  on  top  of  that  other. 
There  was  a  plain  oil  cup,  and  I  had  on 
a  heavy  sateen  shirt,  and  that  shirt  caught 
In  that  oil  cup,  and  Just  allowed  my  bands 
and  flngers  to  get  over  In  there.    If  I  had 


not  caught  there,  it  would  have  crushed 
my  whole  body.  I  would  have  fallen  right 
In  sideways,  and  it  would  have  caught  my 
arm  and  shoulders,  but  it  just  caught  my 
hand  and  fingers,  and  I  snatched  my  hand 
back,  and  I  did  not  know  what  was  the  cause 
of  the  fall,  but  looked  around  to  see,  and 
this  oil  had  run  down  that  post  and  was  on 
the  floor,  and  I  had  slipped  in  it.  The  oil 
on  the  floor  made  the  floor  slippery.  It  cov- 
ered a  space  about  the  size  of  your  hat,  or  a 
little  larger.  It  was  not  very  thick.  I  could 
not  say  just  how  thick  it  was;  but  It  was  in 
a  sort  of  pool.  It  Just  ran  down  around 
there  and  spread  out  like  a  pool.  The  thing 
the  engine  rested  on  was  a  pedestal,  and  be- 
hind that  there  was  a  place  where  the  floor 
was  [speaking  of  the  pedestal  foundation  of 
the  engines  J.  This  foundation  was  there  at 
the  time.  In  getting  up  to  the  oil  cups,  f 
would  step  up  to  where  I  could  reach  them 
better.  I  did  not  tell  him  [Mr.  Kimbrougb. 
the  vice  principal]  that  I  was  attempting  to 
regulate  that  feeder  and  the  top  of  the  cup 
caught  my  sleeve  and  Jerked  my  hand  Into 
that  eccentric." 

On  the  other  hand,  the  witness  Harrison 
testifled:  "About  a  year  or  so  ago  Mr.  Car- 
ter got  hurt  out  there,  and  at  that  time  I  was 
standing  at  that  window,  the  one  next  to  the 
engine  room,  leaning  over  in  the  window, 
Mr.  Carter  came  around  by  me  as  I  was 
standing  there,  and  said  something — I  don't 
know  what  it  was — but  he  went  on  to  oil  the 
engine  there,  and  I  turned  my  head  and  was 
looking  at  the  pressroom,  and  Garter  passed 
back  by  me — I  know  where  that  engine  Is 
situated,  and  the  window  that  I  speak  of  Is 
right  at  that  engine.  The  base  of  the  engine 
Is  a  cement  foundation,  and  he  passed  right 
by  it  and  came  back  by  it,  and  he  passed 
right  along  to  oil  the  oigine  and  the  eccen- 
tric and  bearings;  but  as  he  went  he  did  not 
slip  or  fall.  I  never  asked  him  to  make  any 
statement  at  that  time,  but  heard  him  miike 
an  expression.  He  said,  'I  caught  my  sleeve 
on  the  eccentric,'  but  I  don't  remember  who 
it  was  he  was  talking  to  or  who  asked  him 
about  it.  When  he  told  whoever  it  was 
about  the  accident  he  did  not  say  anything 
about  slipping  or  falling.  When  I  was  In 
the  window,  Carter  came  around  there,  and 
before  I  had  looked  away  be  had  passed  the 
point  where  the  oil  came  through,  and  after 
he  had  stepped  up  on  the  base  of  the  engine, 
I  turned  my  head  and  looked  into  the  press- 
room." Kimbrougb,  superintendent  and  vice 
principal  of  the  defendant,  testified:  "I  ask- 
ed him  [plaintiff]  bow  he  got  hurt,  and  he 
said  his  sleeve  got  caught  In  the  eccentric 
cup  and  Jerked  his  band  into  the  eccentric. 
He  did  not  say  anythng  to  me  at  that  time 
about  either  falling  or  slipping.  He  said  the 
cup  was  stopped  up  and  he  was  adjusting  it 
to  make  it  feed  properly."  Crane,  a  witness 
for  the  defendant,  testified:  "The  first  time 
I  saw  Mr.  Carter  after  the  accident  I  saw 
him  in  the  pressroom,  while  he  was  lying 
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down.  He  told  me  at  that  time  that  a  cup 
on  the  eccentric  caught  his  sleeve  and  Jerked 
his  hand  Into  the  eccentric.  I  did  not  hear 
him  say  anything  at  that  time  about  slipping 
or  falling." 

The  special  charge  under  consideration 
presented  afflrmatiyely  the  negative  of  the 
issue  submitted  by  the  court's  charge,  and 
having  been  requested,  its  refusal,  in  view 
of  the  testimony,  was  clearly  error.  Dallas 
Con.  Elec.  St  Ry.  Co.  v.  Conn.,  100  S.  W. 
1019;  Dallas  Con.  Elec.  St.  Ry.  Co.  v.  Mc- 
Grew,  115  S.  W.  344;  Railway  Co.  v.  Ayres, 
83  Tex.  268,  18  S.  W.  684;  Railway  Co.  v. 
Johnson,  100  Tex.  237,  97  S.  W.  1039;  North- 
em  Texas  Traction  Co.  v.  Moberly,  109  S.  W. 
483. 

The  case  of  Railway  Co.  v.  Ayres,  supra, 
was  a  suit,  like  the  present,  for  damages  for 
personal  injuries,  and  it  was  an  issue  In  the 
case  whether  the  injuries  proved  were  per- 
manent The  railway  company  requested  a 
charge  that  "unless  it  was  shown  affirma- 
tively by  a  fair  preponderance  of  the  evi- 
dence that  the  plaintiff's  injuries  are  of  a 
permanent  character,  you  will  disallow  his 
claim  for  injuries  of  that  character."  The 
refusal  of  this  charge  was  held  to  be  error, 
the  court  saying:  "Had  no  additional  in- 
struction been  requested  upon  the  point,  the 
charge  of  the  court  would  have  perhaps  been 
deemed  sufficient;  but  as  the  evidence  was 
conflicting.  It  was  the  sole  province  of  the 
Jury  to  determine  whether  or  not  the  proba- 
ble effects  of  the  injuries  would  be  to  impair 
the  proper  or  natural  use  of  plaintiff's  neck 
and  shoulder  in  the  future,  and  the  defend- 
ant was  consequently  entitled  to  an  affirma- 
tive presentation  by  instructions  to  the  Jury 
of  the  negative  side  of  the  question."  In  the 
case  of  Railway  Co.  v.  Johnson,  100  Tex.  237, 
97  S.  W.  1039,  the  negligence  alleged  consist- 
ed in  the  porter  moving  the  stool  placed  for 
passengers  to  step  on  in  alighting  from  the 
train,  and  there  was  evidence  that  it  was  not 
moved,  but  that  the  plaintiff  stumbled  in  get- 
ting down  the  steps,  and  the  Supreme  Court 
held  that  the  railway  company  was  entitled 
to  have  a  requested  charge  given  that  plain- 
tiff could  not  recover,  unless  moving  the 
stool  was  the  cause  of  his  fall.  Chief  Jus- 
tice Gaines  said:  "Now  the  plaintiff  having 
predicated  his  case  upon  the  negligence  of 
the  porter  in  removing  the  stool  Just  as  he 
was  stepping  from  the  car,  he  could  recover 
only  by  proving  the  facts  as  alleged.  The 
negligence  of  the  porter  In  that  respect  was 
put  in  issue  by  the  general  denial,  and  under 
the  circumstances  of  the  case  we  think  that 
the  defendant  was  entitled  to  have  the  Jury 
affirmatively  instructed  that  if  the  moving 
of  the  stool  was  not  the  cause  of  the  acci- 
dent it  was  entitled  to  a  verdict."  Excerpts 
from  other  cases  illustrating  the  rule  might 
be  given,  but  we  deem  it  unnecessary.  The 
charge  upon  the  question  of  contributory  neg- 
ligence requested  by  the  defendant  and  giv- 


en by  the  court  was  not  equlvaloit  to  the 
special  charge  in  question. 

Appellant's  second  assignment  of  error  com- 
plains of  the  second  paragraph  of  the  courf? 
charge,  which,  among  other  things,  tells  the 
Jury,  in  substance,  that  if  the  plaintiff  called 
the  defendant's  attention  to  the  danger  of  the 
place  where  be  was  directed  to  work,  and  de- 
fendant promised  to  remedy  the  dangerous 
condition  thereof  and  failed  to  do  so,  and 
oil  was  permitted  the  next  workday  after 
such  promise  to  run  down  the  post  onto 
the  floor  where  plaintiff  worked  and  causeil 
plaintiff  to  fall  and  receive  the  injuries  of 
which  he  complains,  and  that  defendant 
failed  to  warn  the  plaintiff  that  the  repairs 
had  not  been  made,  and  of  the  dangers  of  the 
situation  in  which  pralntlff  was  placed,  and 
If  the  failure  to  warn  the  plaintiff  was  the 
proximate  cause  of  plaintiff  receiving  the 
Injuries  complained  of,  and  that  in  falling  to 
warn  the  plaintiff  of  the  dangers  of  the  sita- 
atlon  in  which  be  was  placed  at  the  time  of 
the  accident  etc.,  to  find  for  the  plain  tiff. 
Several  objections  are  urged  to  tbls  para- 
graph of  the  charge,  but  the  only  rery  seri- 
ous one  we  think  is  contained  in  the  fifth 
proposition,  which  is  as  follows:  "Even 
where  the  master  has,  upon  the  complaint  of 
the  servant  promised  to  repair  conditions 
claimed  to  be  dangerous,  the  failure  to  make 
the  promised  repairs,  and  the  further  failure 
to  give  warning  that  they  have  not  been 
made,  does  not  impose  upon  the  master  the 
additional  duty  of  warning  the  servant  of 
the  dangers  of  his  employment  especially 
where  the  servant  is  a  mature,  experienced 
man,  fully  cognizant  of  all  conditions  and 
dangers  incident  to  the  state  of  nonrepaii 
complained  of."  It  will  be  observed  that  the 
charge  here  referred  to  not  only  imposed  up- 
on the  defendant  the  duty  to  warn  plaintiff 
of  its  failure  to  make  the  promised  repairs, 
but  also  of  the  dangers  of  the  place  promised 
to  be  repaired.  If  It  be  conceded  that  hav- 
ing failed  to  make  the  repairs,-  it  was  the 
defendant's  duty  to  have  notified  the  plain- 
tiff of  that  fact  before  he  went  to  work  on 
Monday  following  the  promise  to  repair,  still, 
under  the  facts  of  the  case,  it  was  not  the 
duty  of  the  defendant  to  have  warned  the 
plaintiff  of  the  dangers  of  the  place,  and  the 
instruction  to  that  effect  was  material  error. 
The  evidence  shows  that  the  alleged  promise 
to  repair,  If  made,  was  made  about  the  close 
of  business  on  Saturday,  and  that  the  acci- 
dent occurred  on  the  following  Monday  morn- 
ing; that  the  plaintiff  knew  full  well  the 
dangers  attending  the  presence  of  oil  on  the 
floor  where  he  was  required  to  work,  and 
that,  unless  It  had  been  removed,  the  place 
on  Monday  morning,  when  be  returned  to 
work,  was  stiU  dangerous.  Under  such  cir- 
cumstances, it  was  not  the  duty  of  the  de- 
fendant to  warn  him  that  the  repairs  bad 
not  been  made,  and  also  of  the  dangers  of 
the  situation  in  which  he  was  placed.    That 
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tbe  effect  of  the  charge  was  to  Impose  such 
dutf,  and  that  to  so  do  was  an  aflannatlve 
misdirection  of  tbe  Jury,  seems  very  clear. 
In  otber  respects,  we  think  the  charge  is  free 
from  reversible  error. 

The  sixth  assigimient  of  error  complains  of 
tbe  court's  action  in  admitting  in  evidence, 
over  the  defendant's  objection,  that  portion 
of  a  written  statement  purporting  to  be  signed 
by  the  witness,  John  Holt,  with  reference  to 
a  statement  made  by  tbe  defendant's  super- 
intendent as  to  the  platform  at  the  place 
wbere  plaintiff  claimed  to  have  been  hurt, 
and  in  allowing  the  Jury  in  their  retirement 
to  take  said  statement  with  them.  The  ob- 
jectionable matter  In  the  statement  is  as  fol- 
lows: 'TThen  [meaning  after  the  plaintiff 
was  hurt]  superintendent  told  me  [John  Holt] 
to  bnild  a  platform  to  prevent  a  man  falling 
where  Carter  [the  plaintiff]  fell."  It  is  well 
settled,  as  contended  by  appellant,  that  in  a 
suit  for  personal  injuries  to  an  employe, 
predicated  upon  the  alleged  negligence  of  the 
employer  in  not  furnishing  a  safe  place  to 
work,  evidence  of  substantial  repairs  at  the 
place  where  the  plaintiff  was  working,  and 
In  which  he  claims  the  defects  resulting  in 
his  Injury  existed,  is  inadmissible.  In  this 
instance,  however,  it  appears  that  a  part  of 
the  written  statement  in  question  was  admis- 
sible for  the  purpose  of  contradicting  or  im- 
peaching the  witness  Holt,  and  the  considera- 
tion of  the  statement  by  the  Jury  was  ex- 
pressly limited  by  the  court's  charge  to  that 
purpose,  and  the  Jury  told  that  it  was  not 
"evidence  of  the  facts  therein  stated."  Tbe 
consideration  of  the  statement  being  thus  re- 
stricted. It  may  be  that  Its  admission  does 
not  constitute  reversible  error,  but  in  view 
of  another  trial  we  think  it  proper  to  say 
that,  should  the  question  again  arise,  the  de- 
fendant's rights  would  be  much  better  guard- 
ed and  protected,  and  no  injury  suffered  by 
the  plaintiff,  if  only  so  much  of  tbe  statement 
as  tends  to  Impeach  the  witness  be  allowed 
read  to  the  Jury,  and  the  objectionable  por- 
tion thereof  wholly  excluded.  It  does  not 
occur  to  us  that  it  was  necessary,  as  we  un- 
derstand counsel  for  the  plaintiff  to  argue, 
for  the  statement  to  be  before  the  Jury  while 
deliberating  upon  their  verdict.  In  order  for 
them  to  determine,  by  comparison  of  the 
signature  to  tbe  statement  with  the  known 
handwriting  of  the  witness  Holt,  whether  said 
statement  was  genuine. 

Appellant's  ninth,  tenth,  and  eleventh  as- 
signments are  grouped,  and  are  to  the  effect 
that  the  court  erred  in  permitting  the  plain- 
tiff and  Dr.  Mclver  to  testify,  over  objection 
of  the  defendant,  with  reference  to  the 
wound  and  ulcer  on  plaintiff's  right  arm  and 
the  surgical  operation  thereon,  and  the  con- 
sequences resulting  to  plaintttTs  arm  by  rea- 
son thereof;  and  tliat  tbe  court  erred  in  re- 
fusing to  charge  the  Jury,  at  defendant's  re- 
quest, that  if  they  should  find  for  plaintiff, 
tlten,  in  estimating  tlie  compensation  to  which 


he  was  entitled,  they  should  not  consider  In- 
Jury  to  plaintiff's  arm.  We  are  inclined  to 
think  these  assignments,  under  the  pleadings, 
are  well  taken.  Plaintiff  alleged,  regarding 
his  injuries,  that  "his  hand  was  caught  be- 
tween the  iron  cogs  and  in  the  powerful  and 
dangerous  machinery  of  the  defendant,  and 
his  right  hand  was  lacerated  and  torn,  and 
he  was  greatly  bruised  and  wounded  in  divers 
places  on  his  body,  and  caused  to  suffer 
severe  physical  pain  and  mental  anguish,  and 
was  compelled  to  employ  doctors  and  undergo 
a  surgical  operation,  whereby  he  lost  all  the 
fingers  of  his  right  hand,  and  was  greatly  In- 
jured and  permanently  injured  and  rendered 
a  cripple  for  life ;  that  defendant  failed  and 
refused  to  perform  its  duty  to  plaintiff, 
whereby  he  was  injured  for  life  as  aforesaid, 
and  caused  to  suffer  and  will  continue  to  suf- 
fer during  tbe  remainder  of  his  natural  life." 
The  testimony  of  the  plaintiff  objected  to  was 
to  tbe  effect  that  the  doctors  split  his  arm 
from  his  wrist  to  a  point  up  near  his  elbow 
and  run  a  gauze  through  it,  and  that  his  arm 
was  practically  destroyed.  That  of  Dr.  Mc- 
lver was  substantially  as  follows :  "We  per- 
formed two  operations;  the  second  one  was 
to  his  [plaintiff's]  arm,  where  we  had  to  put 
in  a  tube,  because  he  had  blood  poison,  which 
had.  progressed  up  there  from  the  hand.  We 
put  him  under  the  Influence  of  chloroform  to 
do  that"  The  defendant  objected  to  the  testi- 
mony relating  to  the  second  operation  and 
relating  to  the  injury  to  the  arm,  and  to  the 
effect  of  the  injury  to  the  arm,  I>ecauEfe  the 
allegations  of  the  plaintitTs  petition  did  not 
Justify  such  proof,  there  being  no  allegation 
of  injury  to  the  arm  and  no  allegations  of 
the  described  effects  of  the  Injury  to  plain- 
tiff; and,  further,  because  it  appears  that 
the  effect  of  tbe  injury  to  the  arm  resulted 
from  septic  poisoning. 

It  is  well  settled  in  this  state  that  to  admit 
proof  of  damages  which  do  not  naturally  and 
necessarily  result  from  the  Injury  alleged, 
the  petition  must  set  up  the  particular  ef- 
fects or  consequences  claimed  to  have  fol- 
lowed the  injury.  Campbell  v.  Cook,  86  Tex. 
632,  26  S.  W.  486,  40  Am.  St  Rep.  878;  Rail- 
way Company  v.  Linton,  100  S.  W.  042.  The 
difficulty  experienced  by  the  courts  is  not  in 
determining  what  the  general  rule  is  upon 
this  subject,  but  in  its  application  to  the  par- 
ticular facts  of  the  case  l>efore  them.  In 
this  case,  however,  we  are  inclined  to  the 
opinion  that  the  septic  or  blood  poison  shown 
to  have  developed  in  plaintifTs  arm,  and  the 
operation  made  necessary  on  account  there- 
of cannot  be  said  to  be  natural  and  necessary 
consequences  of  the  alleged  injury  to  plain- 
tiffs band,  and,  there  being  no  allegation  in 
the  petition  that  plaintiff's  arm  was  so  af- 
fected, and  this  operation  necessary,  as  a  re- 
sult of  the  alleged  injury  to  his  hand,  or  of 
any  other  injury  alleged,  the  admission  of 
the  testimony  complained  of  was  error.  But 
if  we  are  mistaken  in  this  view  of  the  mat- 
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ter,  then,  as  the  case  will  be  reversed  and 
remanded  on  other  errors,  the  question  can 
and  should  be  eliminated  by  an  amendment 
of  plaintiff's  petition. 

The  twelfth  assignment  of  error  complains 
of  the  court's  charge  on  the  measure  of  dam- 
ages, wltU  reference  to  the  time  lost  by 
plaintiff  as  a>  result  of  bis  injuries.  The 
plaintiff  pleaded  physical  and  mental  suffer- 
ing as  a  consequence  of  the  injuries  alleged, 
and  that  because  of  said  injuries  he  was 
confined  to  his  home  for  four  months,  etc. 
This  is  the  only  allegation  of  lost  time  found 
in  the  petition.  Plaintiff  testified :  "I  was 
confined  to  my  room  120  days,  and  was  con- 
fined to  my  bed  pretty  nearly  that  length  of 
time.  After  I  was  confined  to  my  l>ed  that 
120  days,  it  was  a  long  time  before  I  was 
able  to  go  back  to  my  work.  I  don't  know 
exactly  what  length  of  time,  but  it  was  sever- 
al months.  At  the  time  I  was  injured,  I 
was  getting  $2  per  day."  The  charge  au- 
thorized a  recovery  for  all  time  lost  from 
labor  in  the  past  This,  in  view  of  plaintiff's 
pleading,  limiting  the  time  lost  by  him  as  a 
result  of  his  injuries  to  four  months  "in  the 
past,"  and  tils  testimony  to  the  effect  that 
it  was  a  long  time — several  months — ^after 
the  fonr  months'  confinement  to  his  room  be- 
fore he  was  able  to  go  back  to  work,  permit- 
ted a  recovery  for  disability  and  lost  time  in 
the  past  in  excess  of  his  allegations,  and  was 
affirmative  error. 

There  are  other  assignments  of  error,  but 
they  need  not  be  discussed.  None  of  them 
disclose  reversible  error,  and  they  will  be 
overruled. 

For  the  errors  indicated,  the  judgment  of 
the  court  t>elow  is  reversed,  and  the  cause 
remanded. 


METROPOLITAN    ST.    RT.    CO.   t. 

HOUGHTdN.t 

(Court  of  CSvil  Appeals  of  Texas.     Jan.  28, 

1911.    Rehearing  Denied  Feb.  la  1911.) 

EviDENOii  (S  558*)— Expert  Witnesses— EJx- 

AMiNATioN— Bias— Rebuttal. 

One  suing  a  street  railway  company  for 
personal  injury,  having  shown  on  the  company's 
medical  expert's  cross-examination  that  he  tes- 
tified for  the  company  in  many  cases,  the  com- 
pany, to  rebut  any  inference  of  witness  favor- 
ing the  company,  could,  on  redirect  examina- 
tion, show  that  it  frequently  settled  claims  on 
his  report,  and  that  75  per  cent,  of  the  cases 
examined  by  him  for  the  company  were  settled 
on  his  recommendation,  etc. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  558.*] 

Rainey,  J.,  dissenting. 

Appeal  from  District  Court,  Dallas  Coun- 
ty;   Kenneth  Force,  Judge. 

Action  by  L.  F.  Houghton  against  the  Met- 
ropolitan Street  Railway  Company  and  oth- 
ers. Judgment  for  plaintiff,  and  the  named 
defendant  appeals.    Reversed  and  remanded. 


Baker,  Botts,  Parker  ft  Oarwood  and 
Spence,  Knight,  Baker  &  Harris,  for  appel- 
lant M.  M.  Parks  and  Carden,  Starling, 
Garden  ft  Hemphill,  for  appellee. 

BOOKHOUT,  J.  This  is  a  suit  for  dam- 
ages on  account  of  personal  Injuries  alleged 
to  have  been  sustained  on  April  26,  1907, 
while  a  passenger  on  one  of  the  cars  of  thS 
Rapid  Transit  Railway  Company.  Appellee, 
in  his  second  amended  original  petition,  al- 
leged, among  other  things,  in  substance: 
That  he  is  a  citizen  of  Dallas  county,  Tex.; 
that  defendant  is  a  corporation  duly  incor- 
porated under  the  laws  of  the  state  of 
Texas;  that  while  a  passenger  on  one  of 
the  defendant  Rapid  Transit  Railway  Com- 
pany's cars,  and  standing  on  the  rear  plat- 
form thereof,  a  car  belonging  to  and  operat- 
ed by  the  defendant  Metropolitan  Street 
Railway  Company  negligently  ran  Into  and 
against  the  car  upon  which  he  was  a  pas- 
senger, demolishing  the  rear  platform  there- 
of, and  seriously  and  permanently  injuring 
him  in  bis  knee  and  other  portions  of  his 
i)ody.  Plaintiff  alleged  his  damages  to  be 
$20,000.  The  defendant  Metropolitan  Street 
Railway  Company  answered  by  general  de- 
murrer and  general  denial.  The  case  was 
tried  on  June  23,  1909,  resulting  in  a  ver- 
dict and  judgment  in  favor  of  plaintiff  in 
the  sum  of  $5,000.  Defendant's  motion  for 
new  trial  having  been  overruled,  It  prose- 
cuted an  appeal. 

Error  Is  assigned  to  the  court's  action  in 
denying  the  defendant  railway  company  the 
right  to  show  by  Its  witness  Dr.  C.  M.  Ros- 
ser,  in  substance,  that  the  company  more 
frequently  settled  cases  on  Ills  examination 
and  report  than  were  tried  In  the  court. 
Many  propositions  are  presented  under  this 
assignment  The  first  three,  which  fully  pre- 
sent the  appellont's  contention,  are  as  fol- 
lows: First.  The  plaintiff  having  proven 
that  the  defendant's  witness  Dr.  C.  M.  Ros- 
ser  was  subject  to  call  to  testify  in  cases  of 
the  kind  then  being  tried,  if  the  street  car 
companies  thought  his  testimony  Important 
and  having  further  testified  that  he  did  tes- 
tify for  the  defendant  in  a  great  many  cases, 
the  defendant  had  the  right  upon  re-exam- 
Ination,  to  explain  such  testimony  away  as 
due  to  some  other  cause  than  the  emotion 
desired  to  be  shown  by  It,  and  as  not  in- 
dicating a  bias  In  defendant's  behalf  or  a 
deep-seated  hostility  toward  claimants  In 
personal  Injury  suits.  Second.  When  the 
cross-examination  of  a  witness  tends  to 
show  bias  of  the  witness,  on  re-examinatlon 
by  the  party  offering  the  wibiess,  such  ex- 
planations may  be  made  as  tend  to  rebut 
the  inference  of  hostility  to  show  that  the 
facts  elicited  on  cross-examination  were  con- 
sistent with  fairness  and  good  faith,  even 
though  such  testimony  would  otherwise  be 


•For  other  caiea  lae  sama  topic  and  teetlon.  NUMBER  In  Deo.  Dig.  *  Am.  Olx.  Key  No.  Serlea  £  Rep'r  Indexed 
t  Writ  of  error  denied  by  Supreme  Court 
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irreleTant  Third.  When  an  attempt  Is 
made  on  cross-examination  to  discredit  a 
witness  and  show  bias  In  the  defendant's  fa- 
ror,  the  defendant  ought  to  have  the  ben- 
efit of  any  bias  or  feeling  the  other  way,  as 
calculated  in  some  degree  also  to  affect  his 
testimony. 

Dnrlng  the  trial  Dr.  C.  M.  Kosser  was 
called  as  a  witness  by  defendant,  and  testi- 
fied that  he  was  a  practicing  physician  and 
surgeon,  and  has  been  for  the  past  20  years, 
and  that  he  is  the  general  surgeon  of  the 
defendants,  the  Metropolitan  Street  Railway 
Company  and  the  Rapid  Transit  Railway 
Company.  In  responbe  to  questions  pro- 
pounded by  plaintiff's  counsel  on  cross-ex- 
amination of  Dr.  Rosser,  he  testified:  "At 
the  time  of  the  alleged  injury  I  represented 
the  three  street  railway  companies  here,  the 
Metropolitan,  Rapid  Transit,  and  Consoli- 
dated. I  am  subject  to  call  in  cases  of  this 
kind  if  the  street  car  companies  think  my 
testimony  Important  I  do  testify  for  the 
defendant  in  a  great  many  cases.  I  testify 
the  truth  as  nearly  as  I  can." 

After  the  above  testimony  bad  been  devel- 
oped by  plaintiff's  counsel,  certain  questions 
were  asked  and  proceedings  had  on  the  re- 
direct examination  of  the  witness,  as  fol- 
lows: Question  by  the  attorney  for  the  rail- 
way company:  "Mr.  Carden  asked  you  If 
you  did  not  frequently  testify  for  the  de- 
fendant I  ask  you  If  we  do  not  a  great 
deal  more  frequently  settle  cases  on  your 
report?"  To  this  question  and  the  answer 
sought  to  be  elicited  counsel  for  plaintiff  ob- 
jected upon  the  ground  that  It  was  immate- 
rial and  Irrelevant,  which  objection  was  sus- 
tained by  the  court  to  which  defendants 
then  and  there  In  open  court  excepted.  Had 
the  witness  been  permitted  to  answer  he 
wonid  have  answered  In  the  affirmative. 
The  question  was  then  asked:  "I  will  asK 
yon  to  state  If  more  cases  are  not  settled 
by  these  defendants  on  your  recommenda- 
tion than  are  ever  tried  In  court?"  To 
which  question  and  the  answer  sought  there- 
by counsel  for  plaintiff  objected  on  the 
ground  that  same  were  Immaterial  and  Irrel- 
evant which  objection  was  sustained,  and 
the  defendants,  Metropolitan  Street  Railway 
Company  and  Rapid  Transit  Railway  Com- 
pany, In  open  court  excepted.  The  witness. 
If  permitted,  would  have  answered  this  ques- 
tion In  the  affirmative.  The  witness  was 
then  asked:  "I  will  get  you  to  state.  Doctor, 
in  what  percentage  of  cases  that  you  have 
examined  the  plaintiff,  at  the  Instance  of 
these  defendants,  have  such  cases  been  set- 
tled on  your  recommendation?"  To  which 
question  and  answer  sought  thereby  plaln- 
tUTs  counsel  objected  on  the  ground  that 
it  was  immaterial  and  irrelevant,  which  ob- 
jection was  sustained,  to  which  counsel  for 
defendants  then  and  there  In  open  court  ex- 
cepted. Had  he  t>een  permitted  to  answer 
tlw  witness   would  have   testified  that  76 


per  cent,  of  the  cases  In  which  he  examined 
plaintiff  for  the  defendants  were  settled  on 
his  recommendation.  Again,  the  witness 
was  asked:  "I  will  get  you  to  state  to  the 
Jury  and  the  court  whether  more  cases  are 
settled  on  your  recommendation  after  an 
examination  of  parties  Injured  by  this  com- 
pany than  are  ever  sued  upon?"  To  which 
question  and  the  answer  sought  to  be  elicit- 
ed thereby  counsel  for  plaintiff  objected  on 
the  ground  that  it  was  Immaterial  and  Ir- 
relevant, which  objection  was  sustained  by 
the  court  to  which  the  defendants.  Metro- 
politan Street  Railway  Company  and  Rapid 
Transit  Railway  Company,  then  and  ther^  In 
open  court  excepted.  Had  the  witness  been 
permitted  he  would  have  answered  that 
more  cases  were  settled  upon  his  recom- 
mendation after  examination  of  the  party 
Injured  than  were  ever  sned  upon. 

We  are  of  the  opinion  that  there  was  er- 
ror on  the  part  of  the  trial  court  In  sustain- 
ing the  objection  to  these  questions,  and  in 
excluding  the  answers  of  the  witness.  The 
testimony  Introduced  by  plaintiff  on  cross- 
examination  of  the  witness  that:  "I  am  suli- 
Ject  to  call  to  testify  in  cases  of  this  kind 
If  the  street  car  companies  think  my  testi- 
mony Important,  and  I  do  testify  for  thS 
defendant  In  a  great  many  cases.  I  testify 
the  truth  as  nearly  as  I  can" — ^was  evidently 
brought  out  to  show  a  hostility  on  the  part 
of  the  witness  to  plaintiff's  case,  and  a  bias 
on  his  part  in  favor  of  the  railroad  com- 
pany. The  plaintiff  having,  on  cross-exam- 
ination of  the  witness.  Introduced  evidence 
tending  to  show  hostility  on  his  part  against 
plaintiff,  and  a  bias  In  favor  of  the  defend- 
ant the  defendant  on  redirect  examination 
was  entitled  to  show  by  the  witness  that 
the  company  a  great  deal  more  frequently 
settled  cases  on  his  report,  and  that  75 
per  cent  of  the  cases  examined  by  blm  at 
the  Instance  of  the  railroad  were  settled 
on  his  recommendation.  Had  it  been  shown 
that  75  per  cent,  of  the  cases  examined  by 
Dr.  Rosser  at  the  Instance  of  the  railroad 
were  settled  by  the  company  on  his  recom- 
mendation, such  evidence  would  have  bad  a 
tendency  to  remove  any  hostility  to  plain- 
tiff and  any  bias  in  favor  of  the  railroad 
which  the  Jury  may  have  believed  existed  on 
his  part  We  conclude  that  the  trial  court 
erred  in  sustaining  the  exceptions  to  the 
questions  and  excluding  the  testimony.  Wig- 
more  on  Evidence,  vol.  2,  ||  952,  1119 ;  Clapp 
V.  Wilson,  5  Denio  (N.  Y.)  280;  United 
States  V.  18  Bbls.  High  Wines,  8  Blatchf. 
475  (25  Fed.  Cas.  No.  15,033);  Am.  &  Eng. 
Enc.  of  Law,  pp.  1142,  1143;  Rice  on  Evi- 
dence, vol.  3,  art  872 ;  Sayles  v.  Fltz  Gerald, 
72  Conn.  391,  44  Atl.  735 ;  People  v.  Zigour- 
as,  163  N.  Y.  250,  67  N.  B.  40C;  Comer  v. 
Thornton,  38  Tex.  Civ.  App.  287,  86  S.  W. 
20 ;  Strong  v.  State,  85  Ark.  530,  109  S.  W. 
538,  639;  Underbill  on  Evidence,  g  854b; 
Greenleaf  on  Evidence,  voL  1,  i  468. 
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Mr.  Wigmore,  In  his  valuable  work  on  Ev- 
idence, In  vol.  2,  {  952,  states  the  rule  as 
follows:  "On  the  general  principle  of  ex- 
plaining away  circumstantial  evidence  any 
circumstance  of  conduct  or  expression,  or  of 
the  external  situation,  of  the  witness  may  be 
explained  away  as  due  to  some  other  cause 
than  the  emotion  desired  to  be  shown  by  it, 
or  as  not  indicating  a  deep-seated  hostility. 
•  •  •  When  to  a  witness  is  Imputed  hos- 
tility to  the  opponent,  the  true  process  of 
explanation  consists  of  showing  that  the 
facts  offered  do  not  really  Indicate  the  con- 
clusion suggested;  1.  e.,  the  hostility.  Thus, 
when  the  counter  evidence  does  not  attempt 
to  do  this,  but  admits  the  hostility  and  de- 
sires to  show  that  it  was  Justifiable  by  the 
opponent's  conduct,  the  offer  is  Improper  In 
two  ways,  first,  because  it  does  not  at  alf 
explain  away,  but  concedes  that  hostility 
exists,  and,  secondly,  because  it  tends  to 
prejudice  unfairly  the  cause  of  the  oppo- 
nent by  showing  him  to  be  an  unjust  man; 
and  for  these  reasons  such  evidence  may 
be  excluded."  The  same  authority,  {  1119, 
says:  "A  denial  of  the  fact  of  bias  or  the 
like  by  other  testimony  is  always  allowable, 
for  any  testimony  of  the  opponent  admis- 
sible to  prove  a  discrediting  fact  must  of 
course  in  fairness  be  allowed  to  be  met  by 
testimony  denying  the  alleged  fact" 

In  the  case  of  Clapp  v.  Wilson,  5  Denio 
(N.  Y.)  289,  the  court  said:  "It  Is,  however, 
quite  evident  that  the  referees  reported  in 
favor  of  the  plaintiff  because  they  discred- 
ited Carr,  as  they  could  hardly  have  re- 
ported in  his  favor  on  any  other  ground. 
This  being  the  case,  and  it  being  a  fact  in 
the  cause  that  Carr  was  the  defendant's 
son-in-law,  I  think  they  should  have  per- 
mitted the  defendant  to  show  that  be  and 
the  witness  had  been  for  some  time  at  va- 
riance. •  •  »  When  attempts  had  been 
made  to  discredit  the  witness  and  show  a  bias 
in  the  defendant's  favor,  the  defendant  ought 
to  have  the  benefit  of  any  bias  of  feeling 
the  other  way  as  calculated  in  some  degree 
also  to  affect  his  testimony." 

In  the  case  of  United  States  v.  18  Bar- 
rels High  Wines,  8  Blatchf.  475  (25  Fed. 
Cas.  No.  15,033),  Circuit  Judge  Woodruff 
announced  the  rule  as  follows:  "There  is 
nothing,  I  think,  in  the  objection  to  the 
testimony  given  by  way  of  explanation  of 
(he  conduct  of  the  witness  Avery.  It  was 
not  given  as  evidence  in  chief  to  affect  the 
claimants  on  the  question  in  issue,  but  only 
to  avoid  the  effect  of  facts  elicited  by  the 
claimants  on  their  cross-examination.  When 
cross-examining  counsel  see  fit  to  call  out 
from  the  witness  collateral  facts  which  tend 
to  create  distrust  of  his  integrity,  fidelity, 
or  truth.  It  is  entirely  competent  and  proper 
for  the  adverse  party  to  ask  of  the  witness 
an  explanation  which  may  show  that  the 
facts  thus  elicited  were  In  truth  wholly  con- 
sistent with  his  integrity,  fidelity  and  truth, 
although  they  thereby  prove  circumstances 


foreigrn  to  the  principal  issue,  and  which, 
but  for  such  previous  cross-examination,  they 
could  not  be  permitted  to  prove." 

In  the  American-English  Encyclopedia  of 
Law,  vol.  80,  pp.  1142,  1143,  the  rule  Is  stat- 
ed as  follows:  "An  attack  on  the  credibility 
of  witness  by  direct  evidence  of  bad  charac- 
ter or  reputation  may  be  refuted  by  evi- 
dence of  his  good  character;  and  other  dis- 
crediting testimony  by  evidence  In  explana- 
tion or  contradiction,  g^ven  by  witness  him- 
self, or  in  many  Instances,  by  other  witness- 
es called  for  that  purpose.  •  •  •  Thus,  a 
witness  against  whom  evidence  has  been  in- 
troduced tending  to  sllow  bias  in  favor  of  the 
party  calling  him  or  against  adverse  party 
may  be  supported  by  evidence  In  rebuttal 
which  tends  to  disprove  the  fact" 

In  Bice  on  Evidence,  vol.  3,  art  372,  the 
author  In  commenting  upon  the  rights  of  a 
party  introducing  a  witness  when  such  wit- 
ness has  been  attacked  by  proof  of  convic- 
tion of  crime,  says:  "It  is  a  matter  of  no 
small  Importance  to  know  that  relief  may  be 
afforded  in  part  at  least  for  those  unfavor- 
able impressions  by  eliciting  upon  redirect 
examination  testimony  from  witness  declar- 
atory of  his  innocence  of  the  crime  charg- 
ed, and  this  although  record  of  conviction 
is  produced.  Such  a  record  is  not  conclu- 
sive of  a  person's  guilt  and  witness  has  the 
right  to  show  his  innocence  and  relieve  him- 
self from  the  stigma  of  conviction." 

Sayles  v.  Fitz  Gerald,  72  Conn.  391,  44  AtL 
735.  In  this  case  defendant  was  executor  of 
the  will  of  John  Bellly,  deceased.  In  dis- 
cussing the  right  of  the  defendant  to  make 
an  explanation  of  what  appeared  to  be  dis- 
crediting testimony,  the  court  said:  "After 
defendant  bad  testified  that  deceased,  Jnst 
before  his  death,  told  him  that  he  owed  no 
one  but  Mrs.  Butcher,  and  on  cross-examina- 
tion admitted  that  several  bills  had  been 
presented  and  that  they  had  been  paid  by 
him,  he  should  have  been  allowed  to  explain 
that  he  compromised  these  claims  rather 
than  subject  the  estate  to  the  expense  of 
litigaUon." 

In  Comer  v.  Thornton,  38  Tex.  Civ.  App. 
287,  86  S.  W.  20,  opinion  by  Justice  Eld- 
son,  the  court  held:  "If  facts  are  brought 
out  on  cross-examination  which  tend  to  im- 
peach the  integrity  or  character  of  the  wit- 
ness, or  to  impngn  the  motive  of  the  witness 
who  is  a  party  to  the  suit  as  relating  to 
certain  acts  or  conduct  on  his  part  In  ref- 
erence to  the  suit  he  will  be  permitted  on 
redirect  examination  to  explain  what  in- 
duced or  made  necessary  such  acts  or  con- 
duct on  his  part,  and  thus  show,  if  he  can, 
that  such  acts  or  conduct  are  consistent  with 
tlie  truthfulness  of  his  present  statement" 

In  Lenfest  v.  Bobbins,  101  Me.  180,  63  At!. 
730,  the  court  held  that:  "When  impeaching 
conduct  of  a  witness  is  drawn  out  upon 
cross-examination  which*  is  indicative  of 
deep-seated  hostility  and  bias  on  his  part 
against  one  of  the  parties,  It  is  error  to 
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exclude  all  explanation  of  ancb  conduct  np- 
ou  the  redirect  examination."  While  de- 
fendant In  this  case  was  on  the  stand  tes- 
tifying in  his  own  behalf,  plaintiff  on  cross- 
examination  developed  the  fact  that  defend- 
ant had  not  spoken  to  the  plaintiff  for  two 
years.  On  redirect  examination  the  defend- 
ant was  asked:  "Ton  were  asked  if  you  had 
spoken  to  Mr.  Lenfest  during  the  last  two 
years.  I  will  ask  the  question,  Why  didn't 
you  speak  to  him?"  to  which  question  and 
answer  sought  to  be  elicited  objection  was 
made  and  sustained.  Counsel  for  defendant 
stated:  "I  think  I  have  the  right  to  show 
it  was  not  on  my  client's  side."  In  comment- 
ing on  this  ruling  the  Supreme  Court  of 
Maine  said:  "Standing  unexplained,  the 
conduct  of  the  defendant  might  indicate  a 
long-standing  hostility  on  his  part  at  the 
time  of  the  assault  It  matters  not  who 
was  In  fault  The  first  ground  stated  as  to 
the  purpose  of  the  question  is  not  tenable. 
To  show  who  was  in  fault  would  be  in  ef- 
fect to  concede  the  hostility  and  justify  it 
The  second  ground  stated,  however,  rests 
on  a  solid  foundation.  The  defendant  bad 
the  right  to  show  that  the  'bad  terms' — 
hostility — was  not  on  his  side.  He  had  a 
right  to  explain  the  circumstances  and  show 
that  his  failure  to  speak  to  the  plaintiff 
did  not  Indicate  a  deep-seated  hostility,  such 
as  would  be  likely  to  lead  him  to  assault 
Urn  or  to  influence  his  testimony  and  affect 
his  credibility  at  the  trial.  Wlgmore,  Er. 
952.  In  WiUlams  v.  Oilman,  71  Me.  21,  It 
was  held  that  a  party  could  not,  upon  cross- 
examination.  Introduce  testimony  of  collater- 
al facts  and  tbea  object  to  an  explanation 
of  them.  The  fact  that  the  defendant'  had 
not  spoken  to  the  plaintiff  for  two  years 
before  the  assault  was  drawn  out  by  the 
plaintiff.  Its  natural  effect  was  to  Impeach 
bis  credibility  and  raise  an  Inference  of 
long-standing  hostility  which  might  discred- 
it his  account  of  what  took  place  at  the 
time  of  the  assault  He  was  entitled  to  give 
such  explanaticm  as  be  could.  In  State  v. 
Reed,  62  Me.  129,  a  witness  was  permitted 
to  testify  what  was  his  reason  for  giving 
contradictory  testimony  at  a  former  trial, 
and  It  was  there  said  that  'to  refuse  an 
opportunity  to  explain  would  be  in  effect 
to  condemn  a  party  without  a  hearing.'  A 
party  has  as  much  right  to  explain  bis 
Impeaching  conduct  as  a  witness  has  to  ex- 
plain bis  contradictory  statements.  The 
right  Is  given  In  order  that  the  Jury  may 
have  the  facts  necessary  to  form  a  correct 
Judgment  as  to  the  motive  and  credibility 
of  the  witness." 

In  Strong  t.  State,  85  Ark.  542,  109  S. 
W.  538,  539,  the  court  In  majority  opinion 
held:  "The  appellant  on  cross-examination, 
asked  a  witness  for  the  state  if  bis  brother- 
in-law  and  appellant  had  not  had  some  trou- 
ble this  summer,  and  the  witness  answered 
In  the  affirmative.  The  prosecuting  attor- 
ney, on  redirect  examination,  asked  the  wit- 


ness the  following  questions:  'Q.  I  will  ask 
you  if  you  have  been  threatened  by  anybody 
as  to  what  you  might  swear,  by  anybody 
connected  with  defendant?  Q.  I  will  ask 
you  has  anybody  connected  with  the  defense 
told  you  what  they  would  do  If  you  would 
come  here  and  tell  the  truth?'  And  the 
witness  answered:  'A.  I  beard  a  fellow  say 
yesterday,  and  he  did  not  say  who  it  was, 
that  I  bad  better  not  testify  against  Sim 
Strong.'  These  questions  and  the  answer 
thereto  were  over  the  objections  and  ex- 
ceptions of  appellant  It  would  have  been 
incompetent  for  the  state  to  show  that 
one  of  its  witnesses  had  been  threatened  by 
some  one,  without  connecting  the  defendant 
with  It  But  as  the  appellant  had  sought 
to  discredit  the  witness  by  showing  that  be 
was  biased  on  account  of  a  difficulty  that 
appellant  had  with  the  brother-in-law  of 
the  witness,  it  was  proper  for  the  state  In 
rebuttal  of  this,  and  not  as  original  evidence, 
to  show  that  the  witness  had  been  told 
by  some  one  that  he  had  better  not  testify 
against  appellant.  This  testimony  was  com- 
petent on  the  question  of  the  bias  or  preju- 
dice of  the  witness,  and  tended  to  rebut  the 
idea  that  the  witness  was  biased  against 
appellant  It  went  to  the  question  of  bias, 
and  was  competent  as  affecting  the  credibili- 
ty of  the  witness.  Moreover,  the  majority  of 
the  Judges  are  of  the  opinion  that  the  tes- 
timony of  threats  was  too  remote  and  In- 
definite to  prejudice  apiwUant" 

Justice  McCuUoch,  whUe  concurring  in 
the  Judgment  dissented  from  the  reasoning 
of  the  majority  of  the  court  and  stated  the 
rule  in  the  following  forcible  language:  "I 
am  not  content  to  rest  my  concurrence  in 
the  Judgment  on  the  ground  that  the  testi- 
mony of  witness  White  concerning  threats 
made  to  him  was  not  prejudicial  to  the  de- 
fendant if  It  was  inadmissible.  It  will  be 
remembered  that  this  testimony  of  the  wit- 
ness was  given  o»  redirect  examination  by 
the  prosecuting  attorney  after  be  had  stated 
on  cross-examination  that  his  brother-lu- 
law  and  the  defendant  bad  bad  a  difficulty, 
and  that  he  (witness)  was  a  witness  In  the 
case.  This  testimony  was  drawn  out  by  the 
defendant  to  show  bias  on  the  part  of  the 
witness,  and  the  state  had  a  right,  on  re- 
direct examination,  to  rebut  this  by  show- 
ing that  no  bias  existed  in  favor  of  the 
state,  or  by  showing  that  the  bias,  If  any, 
was  In  favor  of  the  defendant  This,  under 
the  familiar  doctrine  of  the  right  of  a  party 
to  Introduce  evidence  to  support  or  rehab- 
ilitate the  credibility  of  his  witness  after  It 
has  been  attacked  by  bis  adversary.  Prof. 
Wlgmore  says:  'In  the  process  of  rehabili- 
tating an  Impeached  witness  there  are  four 
possible  stages  of  the  case  at  which  the 
attempt  mayi  be  made — the  cross-examina- 
tion of  the  Impeaching  witness,  the  re-ex- 
amination of  the  impeached  witness,  the 
direct  examination  of  a  new  witness  called 
In  rebnttal,  and  the  reopening  of  the  case 
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■after  both  sides  have  dosed.'  2  Wlgmore 
on  Evidence,  {  1100.  The  same  learned  au- 
thor In  another  place  (section  1119)  on  this 
subject  saya:  'A  doilal  of  the  fact  of  bias 
or  the  like  by  other  testimony  Is  always 
allowable,  for  any  testimony  of  the  oppo- 
nent admissible  to  prove  a  discrediting  fact 
must  of  course  in  fairness  be  allowed  to 
be  met  by  testimony  denying  the  alleged 
fact.'  The  rule  is  also  stated  clearly  in  the 
American  and  English  Encyclopedia  of  Law 
(volume  30,  p.  1143):  'A  witness  against 
whom  evidence  has  been  Introduced  tending 
to  show  bias  in  favor  of  the  party  calling 
him  or  against  the  adverse  party  may  be 
supported  by  evidence  in  rebuttal  which 
tends  to  disprove  the  fact.'  When  a  de- 
fendant, by  drawing  out  facts  on  cross-ex- 
amination of  a  state's  witness  tending  to 
show  bias  on  the  part  of  his  witness,  In- 
troduces that  issue,  the  state  has  the  right 
to  rebut  this  by  showing  any  fact  tending 
to  establish  the  absence  of  bias  In  its  favor. 
Kow,  the  defendant,  in  order  to  how  bias 
on  the  part  of  the  witness,  would  have  to 
show  that  the  witness  was  testifying  un- 
der stress  of  threats  which  the  jury  might 
conclude  Influenced  his  testimony.  Underhlll 
on  Criminal  Evidence,  p.  307.  The  state 
enjoyed  the  same  privileges  after  the  credi- 
bility of  its  witness  had  been  drawn  in  ques- 
tion, and  for  the  purpose  of  restoring  his 
credit  could  introduce  that  kind  of  testimony 
tending  to  show  that  there  was  in  fact  no 
reason  why  the  witness  should  be  biased  in 
favor  of  the  state,  or  by  showing  that  his 
-bias  was  in  favor  of  the  defendant  Objec- 
tion ia  made  tliat  this  testimony  had  an 
improper  tendency  to  create  in  the  minds 
of  the  jury  an  impression  that  either  the 
defendant  or  bis  friends  had  attempted  to 
intimidate  state's  witnesses.  If  fears  were 
entertained  by  defendant  that  ttie  jury  would 
.consider  the  testimony  for  any  such  pur- 
pose, he  should  have  re<;|lie8ted  the  court  to 
instruct  the  jury  not  to  consider  it  for  that 
purpose.  As  the  testimony  was  admissible 
for  one  purpose  it  was  the  duty  of  the  party 
who  anticipated  an  improper  consideration 
pt  it  for  another  purpose  to  ask  the  court 
to  prevent  that." 

The  assignments  of  error  not  discussed 
have  been  carefully  considered  and,  because 
we  are  of  the  opinion  they -do  not  point  cut 
,error,  the  same  are  overruled. 

For  the  error  indicated,  the  judgment  is 
reversed  and  the  cause  remanded. 

RAINEY,  O.  J.  I  feel  constrained  to  dis- 
agree with  the  conclusion  reached  by  my 
Brethren  in  regard  to  the  admissibility  of 
Dr.  Rosser's  testimony  excluded  by  the  court 
It  la  well  settled  that  when  an  attempt  la 
made  oa  cross-examination  to  discredit  a 
witness  and  show  bias  in  the  defendant's 
favor,  the  defendant  has  the  right  to  Intro- 


duce testimony  which  has  a  tendency  to  re- 
lieve the  wltnesa  of  auch  discredit.  But  I 
do  think  the  testimony  offered  does  not,  in 
the  least  tend  to  relieve  the  witness  of  the 
auapidon  of  bias  in  favor  of  the  defendant 
that  his  testimony  on  cross-examination  bad 
a  tendency  to  create.  The  testimony  of- 
fered— that  more  cases  had  been  compro- 
mised by  the  defendant  on  the  reports  made 
by  him  than  ever  tried  in  court — in  my  opin- 
ion does  not  in  any  way  tend  to  show  a  want 
of  bias  in  the  witness.  It  in  no  way  ex- 
plains his  feelings  toward  the  defendant  It 
would  show  hla  loyalty  to  the  defendant 
and  that  It  had  confidence  in  him,  and  was 
willing  to  act  on  his  reports  as  to  the  in- 
juries received  by  the  party  injured.  He 
doubtless  made  faithful  reports  from  which 
the  defendant  concluded  it  was  more  advan- 
tageous to  it  to  settle  by  compromise  than 
litigate;  then  how  can  it  be  said  that  as  the 
defendant  saw  fit  to  compromise  such  cases 
it  tended  to  show  that  the  witness  was  not 
biased  in  its  favor,  I  am  imable  to  say.  Re- 
lieving the  testimony  offered  would  Introduce 
a  collateral  subject  not  pertinent  to  any  is- 
sue In  the  case,  the  evidence  was  not  legiti- 
mate, and  the  lower  court  did  net  err  in  so 
holding. 


SKINNER  et  ux.  v.  D.  SULLIVAN  ft  00. 

(Court   of  Civil   Appeals  of  Texas.      Jan.   18, 

1911.    Rehearing  Denied  Feb.  22,  1911.) 

1.  Execution  (5  269*)— Sale  op  Land— Is- 
TEBEST  Acquired  bt  Purchaser. 

While  Indebted  to  plaintiff,  defendant  S. 
called  A.'s  attention  to  certain  lots  which  they 
purchased  together,  A.  paying  the  price,  plaintiff 
later  reimbursing  him  to  the  extent  of  $1,000 
belonging  to  his  wife's  separate  estate,  he  hav- 
ing taken  it  and  so  applied  it  without  her 
knowledge.  Title  was  made  to  A.  with  tlie 
understanding  that  S.  was  to  have  a  half  in- 
terest, and  afterwards  A.  sold  three  of  the  lots 
and  reimbursed  himself  for  the  amount  be  ad- 
vanced, leaving  three  lots  remaining  undisposed 
of.  Plaintiff  levied  on  S.'s  interest  which  was 
thereupon  claimed  by  his  wife.  Held,  that  the 
wife  was  entitled  to  a  proportionate  interest  in 
the  property  corresponding  to  her  contribution 
to  the  pnrctiaae  price,  and  that  the  balance  rep- 
resenting the  interest  of  S.  passed  to  plaintiff 
as  purchaser  under  the  execution. 

[Ed.  Note.— For  other  cases,  see  Execution, 
C!ent  EHg.  |  768;  Dec.  Dig.  |  269.*] 

2.  Execution  (|  163*)— Motion  to  Quasb— 
Denial. 

Where,  pending  an  action  to  subject  a  debt- 
or's alleged  interest  in  certain  real  estate  to 
plaintiffs  judgment  plaintiffs  levied  on  such 
interest  and  were  about  to  sell  the  same,  the 
court  did  not  err  in  refusing  to  quash  the  exe- 
cution on  motion ;  the  same  questions  being 
presented  by  the  motion  as  were  involved  in  the 
action. 

VEA.  Note.— For  other  cases,   see  Execution, 
Dec  Dig.  I  163.*] 

3.  Appeal  and  Ebbob  (I  931*)— Case  Tbied 
BT  Coubt — Impbopeb  Testimont— Pbesump- 
tion. 

Where  a  case  is  tried  by  the  court  without 
a  jury,  it  will  be  presumed  that  improper  testi- 
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mony  adiiiitted  oTer  objections  was  not  consid- 
ered as  a  basis  of  the  jadgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3766;    Dec.  Dig.  {  931.*] 

Error  from  District  Coart,  Bexar  Cionnty ; 
J.  L.  Camp,  Judge. 

Action  by  D.  SulUvan  &  Co.  against  H.  O. 
Skinner  and  wife.  Judgment  for  plalntifls 
for  part  of  the  relief  demanded.  Defendants 
bring  error,  and  plaintiffs  file  cross-asslga- 
ments  of  error.    Affirmed. 

W.  W.  King,  for  plaintiffs  in  error.  Clark 
k  Bliss,  for  defendants  In  error. 

NBIIiL,  J.  D.  Snlllvan  &  Co.,  a  firm  com- 
posed of  D.  &  W.  O.  Sullivan,  brougiit  this 
salt  on  May  14,  1009,  against  H.  O.  Skinner, 
Ida  V.  Skinner,  his  wife,  and  Martin  J. 
Arnold,  alleging  In  tbeir  original  petition, 
in  substance:  That  on  October  2,  1900,  they 
recovered  a  Judgment  against  H.  O.  Skinner 
and  bis  wife,  Ida  V.,  for  the  sum  of  $1,228.- 
13,  with  interest  from  its  date  at  the  rate 
of  10  per  cent,  per  annum,  with  a  fore- 
closure of  a  lien  on  certain  lands  to  secure 
its  payment,  and  directing  that.  If  after  the 
sale  of  tbe  land  the  proceeds  were  not 
enough  to  discbarge  tbe  Judgment,  plaintiffs 
liave  execution  against  H.  O.  Skinner  for 
the  balance;  that  after  said  land  was  sold 
as  directed,  and  the  proceeds  applied  to- 
wards the  payment  of  the  Judgment,  there 
remained  unpaid  on  the  same  the  simi  of 
11,166.65  on  December  4,  1000,  the  date  of  the 
application  thereto  of  proceeds  of  said  sale ; 
and  that  thereafter  executions  were  Issued 
on  tbe  Judgment  for  such  balance  against 
H.  O.  Skinner,  but  without  avail.  That  on 
January  26,  1901,  plaintiffs  caused  an  ab- 
stract of  said  Judgment  to  be  filed  and  re- 
corded in  tbe  office  of  the  county  clerk  of 
Boar  county,  duly  Indexed,  and  in  every 
respect  comjdying  with  the  law  to  fix  a 
lien  on  any  land  then  owned  or  thereafter 
acquired  ty  the  defendant  H.  O.  Skinner. 
Tbat  on  February  0,  1909,  tbe  last-named  de- 
foidant  and  Martin  J.  Arnold  each  owned 
an  undivided  one-half  interest  in  lots  Nos. 
1,  2,  3,  8,  9,  and  10  of  block  5,  New  City 
bIo<^  1902,  in  tbe  city  of  San  Antonio,  Bexar 
«oimty,  Tex.,  but  the  legal  title  thereto  was 
in  Arnold,  tbe  deed  to  said  property  being 
made  to  him.  That  the  fact  tbat  Skinner 
owned  any  interest  in  said  lots  was  un- 
known to  plaintiffs  until  on  May  13,  1900, 
when  Martin  J.  Arnold  and  H.  O.  Skinner 
sold  B.  J.  Cumesky  Nos.  8,  9,  and  10  of  tbe 
same,  but  tbat  the  title  to  the  other  three 
remained  in  Arnold  and  Skinner,  in  which 
tbe  latter  owns  an  undivided  half  interest 
Tbat  plaintiffs  caused  an  execution  to  be  is- 
sned  on  said  Judgment  and  tbe  same  to  t>e 
levied  on  all  tbe  right,  title,  and  interest 
that  B.  O.  Skinner  has  or  bad  in  and  to  said 
three  lots  on  January  26,  1901.  or  at  any  time 
thereafter  up  to  and  including  May  14, 1909, 


at  10  o'clock  a.  m.  Wherefore  they  allege 
they  have  acquired  a  lien  to  all  the  right, 
tltle^  and  interest  of  said  Skinner  in  said 
lots  Nos.  1,  2,  and  3,  In  block  6,  New  City 
block  1002,  in  the  city  of  San  Antonio,  Bexar 
county,  Tex.  That  Ida  V.  Skinner  is  setting 
up  some  sort  of  claim  to  the  alleged  Interest 
of  her  husband  in  said  lots  in  which  plain- 
tiffs have  a  lien  by  reason  of  tbe  facts  be- 
fore alleged  claiming  that  the  lots  are  her 
separate  property,  thereby  preventing  plain- 
tiffs from  realizing  on  their  Judgment  and 
the  Interest  levied  on  from  bringing  enough 
to  satisfy  tbe  same. 

The  petition  closes  with  a  prayer  that 
upon  final  hearing  plaintiffs  have  Judgment 
that  said  one-half  interest  in  said  lots  is 
subject  to  their  Judgment  aforementioned, 
tbat  such  interest  be  sold  to  satisfy  tbe 
same,  and  tbat  the  claim  of  Ida  V.  Skinner 
to  said  undivided  half  Interest  be  decreed 
invalid  and  removed  as  a  cloud  upon  the  title 
for  their  costs,  etc.  The  defendant  H.  O. 
Skinner  answered  the  petition  by  a  gen- 
eral demurrer  and  deniaL  His  wife,  Ida 
v.,  filed  a  separate  answer  which  contains 
also  a  general  demurrer  and  general  denial, 
and  a  special  denial  that  her  husband,  H. 
O.  Skinner,  owns  any  interest  in  the  property 
in  controversy,  or  that  any  interest  there- 
in ever  belonged  to  tbeir  community  estate. 
She  further  alleges  in  her  answer  that  said 
property  is  and  was  at  the  date  of  its  pur- 
chase owned,  one-half  by  her  codefendant 
Martin  J.  Arnold,  and  the  other  one-half  by 
lier  as  her  separate  property,  the  same  hav- 
ing been  purchased  and  paid  for  with  money 
of  her  separate  estate,  and  the  title  taken 
in  the  name  of  Arnold  for  convenience  of 
transfer,  and  to  save  expense  of  notary  fees 
in  taking  acknowledgments. 

Afterwards,  on  June  17,  1909,  the  defend- 
ant Ida  V.  Skinner  filed  a  motion  In  the  case 
against  tbe  plaintiffs  to  restrain  the  sale  of 
the  property  under  the  execution  theretofore 
levied  upon  the  same.  She  alleged  in  the 
motion  substantially:  That  since  the  insti- 
tution of  the  suit  plaintiffs  have  caused  B. 
D.  Lindsey,  sheriff  of  Bexar  county,  to  ad- 
vertise the  property  in  controversy  to  be 
sold  as  under  execution  as  the  property  of 
H.  O.  Skinner  before  the  courthouse  door 
of  Bexar  county  on  the  first  Tuesday  in 
July,  1909,  it  being  the  6th  day  of  said 
month ;  tbat  the  suit  was  brought  by  plain- 
tiffs, first,  to  have  the  title  to  the  property 
In  controversy  adjudged  to  be  in  H.  O.  Skin- 
ner and  subjected  to  their  execution  against 
him,  and,  second,  to  foreclose  their  alleged 
Judgment  lien,  and  that,  by  reason  of  the  in- 
stitution of  such  suit,  plaintiffs  elected  to 
pursue  such  remedy  and  abandoned  their 
right  to  have  the  property  sold  under  execu- 
tion. This  motion  was  heard  and  overruled 
on  June  19, 1909.  On  August  2,  1909,  the  de- 
fendant M.  J.  Arnold  answered  by  averring 
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bis  ownership  of  an  nndivided  one-baU  In- 
terest In  the  property  In  controversy,  and 
that  neither  plaintiffs  nor  his  codefendants 
have  any  interest  in  such  nndlvided  Interest 
claimed  by  him,  and  that  he  makes  no  claim 
against  plaintiffs,  nor  his  codefendants,  as  to 
the  other  undivided  half  Interest  In  the  same. 
On  Novemher  9,  1909,  plaintiffs  filed  their 
first  amended  original  petition,  which,  after 
reiterating  the  allegations  In  the  original 
one,  alleges  that  under  and  by  virtue  of  the 
execution  Issued  on  May  14,  1909,  upon  their 
Judgment  and  levied  by  the  sheriff  of  Bexar 
county  on  all  the  Interest  of  H.  O.  Skinner 
In  the  property  in  controversy,  the  same  was 
on  July  12,  1909,  sold  by  said  sherilT  at  pub- 
lic outcry  at  the  door  of  the  courthouse  of 
Bexar  county,  Tex.,  to  the  highest  bidder  for 
*a8h,  after  giving  due  notice  of  such  sale 
as  required  by  law,  and  bought  in  by  D. 
Sullivan,  one  of  plaintiffs,  for  them  both,  he 
being  the  highest  bidder  therefor  at  said  sale, 
whereupon  the  said  sheriff  duly  executed 
plaintiffs  a  deed  conveying  to  them  said  prop- 
erty, that  plaintiffs  are  the  owners  of  an  un- 
divided one-half  Interest  in  and  to  the  lots 
so  levied  upon,  sold,  and  conveyed  by  virtue 
of  such  levy  sale  and  deed,  but  if  plaintiffs 
are  mistaken  as  to  the  effect  of  said  sale  and 
conveyance,  and  have  not  acquired  title  to 
said  half  Interest  in  said  lots  by  virtue 
thereof,  then  they  have  a  lien  on  an  un- 
divided one-half  interest  therein.  The  peti- 
tion closes  with  a  prayer  that  plaintiffs  have 
and  recover  of  defendants  the  title  and  pos- 
session of  an  undivided  one-half  Interest  In 
said  lots  so  levied  upon,  sold,  and  conveyed 
to  them ;  and  In  the  alternative  for  a  judg- 
ment against  defendants  foreclosing  their 
Hen  on  an  undivided  one-half  Interest  In 
said  property,  ordering  It  sold  to  satisfy  the 
balance  due  on  said  Judgment,  and  decree- 
ing the  cancellation  of  defendant's  claim 
thereto  as  a  cloud  upon  plaintiffs'  title  to 
such  undivided  Interest,  for  costs,  and  gen- 
eral relief. 

By  a  trial  amendment  Ida  V.  Skinner  al- 
leged that  since  the  Institution  of  the  suit 
plaintiffs  caused  the  property  In  controversy 
to  be  sold  under  execution  as  the  property  of 
her  husband ;  and  that  the  sheriff,  by  virtue 
of  such  sale,  made  and  delivered  them  a 
deed  thereto,  which  she  prayed  be  canceled 
as  a  cloud  upon  her  title.  The  case  was 
tried  without  a  Jury,  and  the  court  upon 
bearing  the  evidence  ordered,  adjudged,  and 
decreed  that  plaintiffs  have  and  recover  ot 
defendants  H.  O.  Skinner  and  Ida  V.  Skinner 
and  Martin  J.  Arnold  title  and  possession  of 
an  undivided  half  Interest  In  the  three  lots 
involved  In  the  suit,  subject  to  a  charge, 
however,  of  $1,000,  without  Interest  In  favor 
of  the  defendant  Ida  V.  Skinner;  the  court 
finding  as  a  matter  of  fact,  and  holding  as 
a  matter  of  law,  that  there  Is  due  her 
such  sum  In  her  separate  right,  and  that 
she  has  a  Hen  upon  such  undivided  half  in- 
terest adjudged  plaintiffs  in  the  three  lots, 


and  that  upon  their  paying  her  such  sum 
plaintiffs'  title  to  said  undivided  Interest 
shall  become  absolute.  It  was  further  ad- 
Judged  that  the  defendant  Martin  J.  Arnold 
Is  the  owner  in  fee  simple  of  the  other  on- 
dlvlded  half  Interest  subject  to  no  charge 
whatever.  The  plaintiffs  excepted  to  said 
Judgment  In  so  far  as  the  same  establishes 
the  charge  In  favor  of  Ida  V.  Skinner  of 
$1,000  against  the  part  of  the  land  recovered 
by  them,  and  gave  notice  of  appeal.  The 
defendants  H.  O.  and  Ida  V.  Skinner  also 
excepted  to  the  Judgment  In  so  far  as  the 
same  awards  to  plaintiffs  a  recovery  of  title 
and  possession  of  one-half  of  said  lots  and 
gave  notice  of  appeal.  The  writ  of  error 
was  sued  out  by  the  last-named  defendants. 
Both  plaintiffs  and  defendants  In  error  have 
assigned  errors. 

In  considering  the  questions  raised  by  tber 
assignments  the  defendants  in  error,  D.  Snl- 
llvan  &  Co.,  will  for  convenience  hereafter 
be  called  plaintiffs,  and  the  plaintiffs  In  error, 
H.  O.  and  Ida  V.  Skinner,  will  be  termed 
defendants.  As  many  of  the  matters  pre- 
sented Involve  questions  of  law  and  facts, 
our  conclusions  of  fact  and  law  will  not 
appear  separately  In  what  we  shall  have 
to  say  In  disposing  of  them,  though  the  opin- 
ion will  be  so  written  that  the  facts  found 
will  readily  be  distinguished  by  the  legal 
mind  from  the  law  pertaining  to  them. 

We  at  once  overrule  the  defendants'  first 
and  second  assignments  of  error,  which  as- 
sert that  It  appears  from  the  nndlspated  evi- 
dence that  the  property  In  controversy  was 
partly  paid  for  with  the  separate  means  of 
the  defendant  Ida  V.  Skinner  and  the  bal- 
ance paid  for  from  profits  derived  from  the 
sale  of  her  separate  estate;  and,  that  such 
facts  80  appearing,  the  court  erred  in  render- 
ing Judgment  in  favor  of  the  plaintiffs,  who 
were  execution  purchasers  from  her  husband 
for  any  Interest  In  the  property.  If  it  so 
appeared  as  asserted  In  the  assignments, 
there  would  be  no  doubt  about  their  being 
well  taken.  But  a  careful  consideration  of 
all  the  testimony,  in  the  light  of  the  law  per- 
taining thereto,  has  failed  to  lead  us  to  such 
a  conclusion  of  fact  as  they  declare.  The 
testimony  Induces  us  to  these  conclusions: 
H.  O.  Skinner  having  found  six  lots — ^Nos.  1. 
2,  3,  8.  9,  and  10,  block  6,  New  City  block 
1902,  in  the  city  of  San  Antonio,  called  M.  J. 
Arnold's  attention  thereto,  and  they  together 
bonght  all  of  them  on  speculation,  M.  J.  Ar- 
nold paying  the  entire  purchase  price  of  $5,- 
500.  Skinner  reimbursing  him  in  the  sum  of 
$1,000,  and  the  deed  was  made  to  Arnold 
with  the  understanding  that  said  Skinner 
was  to  have  a  half  Interest  in  them.  After- 
wards Arnold  sold  three  of  the  lots — Nos.  8, 
9,  and  10 — ^for  $4,500,  and  reimbursed  him- 
self for  the  amount  he  had  advanced,  leaving 
the  three  lots  in  controversy  undisposed  of. 

If  Skinner  owned  any  Interest  in  these  lots. 
It  appears  from  the  undisputed-  evidence  that 
the  plaintiffs  acquired  such  interest  under 
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execatlon  as  alleged  In  tbelr  pleadings.  The 
evidence  shows  that  at  the  time  the  purchase 
Tag  made  and  the  purchase  price  paid  for 
the  six  lots  Mrs.  Skinner  knew  nothing  about 
the  transaction,  nor  had  she  been  informed 
of  Its  contemplation,  either  by  Arnold  or  her 
bnsband.  Therefore,  when  the  lots  were 
bought  and  deed'  made  therefor,  the  legal  ti- 
tle \ra8  In  M.  J.  Arnold  to  all  the  six  lots. 
Bnt  they  having  been  purchased  by  him  and 
H.  0.  Skinner  In  accordance  with'  tbelr  agree- 
ment, the  latter  became  the  equitable  owner 
of  an  nndivlded  one-half  Interest  In  them 
enbject  to  the  payment  of  half  of  the  pur- 
chase money  advanced  by  the  former.  Be- 
fore the  three  lots  Were  sold  by  Arnold, 
H.  O.  Skinner  had  paid  Arnold  $1,000  of 
tbe  purchase  money.  This,  together  with 
the  sum  of  money  received  from  their  sale, 
and  appropriated  by  Arnold  in  reimburse- 
ment of  the  amount  advanced  by  him  for 
H.  0.  Skinner  for  all  of  the  lots,  left  the 
three  lots  in  controversy  free  from .  any 
charge  against  them  In  Arnold's  favor.  If 
the  $1,000  paid  by  H.  O.  Skinner  was  his 
own,  he  then  was  the  equitable  owner  of  an 
andivided  one-half  interest  In  them.  But 
we  conclude  from  the  evidence  that  it  ap- 
pears, to  a  reasonable  certainty  that  tbe  $1,- 
000  paid  by  Skinner  was  not  community 
property  nor  his  own,  but  was  of  his  wife's 
separate  estate;  her  husband  having  taken 
it  and  used  it  toward  paying  for  bis  half  in- 
terest in  tbe  six  lots. 

By  the  sixth  assignment  of  error.  It  Is  as- 
serted by  defendants  that,  inasmuch  as  the 
court  fonnd  that  $1,000  of  tbe  purchase  price 
was  the  separate  funds  of  Mrs.  Skinner,  It 
erred  in  giving  her  Judgment  for  that  amount, 
without  interest,  instead  of  rendering  judg- 
ment in  her  favor  for  tbe  proportion  of  tbe 
property  that  snch  sum  of  money  bore  to  tbe 
entire  purchase  price.  Tbe  plaintiffs  In  re- 
ply to  this  concede  that,  if  the  $1,000  was 
hers,  the  court  should  have  rendered  Judg- 
ment that  plaintiffs  recover  title  to  an  undi- 
vided 7/2  J  Interest  in  the  property,  free  from 
any  charge,  leaving  the  other  */ti  Interest  in 
Mrs.  Skinner  and  that  tbe  title  to  the  oth- 
er >i/23  Interest  remain  In  M.  J.  Arnold,  and 
prays  that  the  Judgment  be  so  reformed  in 
order  to  correct  such  error.  Therefore, 
without  pausing  to  further  consider  the  as- 
signment, the  Judgment  will  be  reformed  In 
accordance  with  the  wishes  of  both  parties. 

The  third  and  fourth  assignments  are  pred- 
icated upon  the  erroneous  assumption  that 
tbe  entire  purchase  price  was  paid  with 
funds  of  Mrs.  Skinner's  separate  estate.  We 
can  perceive  no  prejudicial  error  In  the 
court's  refusing  defendant's  motion  for  an 
order  to  suspend  the  sale  of  the  property 
under  execution ;  for  tbe  motion  involved  the 
same  issues  tbat  were  presented  and  dispos- 
ed of  in  the  trial  of  the  case. 

If,  as  is  claimed  In  a  number  of  plaintiffs' 


cross-assignments.  Improper  testimony  was 
admitted  over  tbelr  objections,  it  will  be  pre- 
sumed, Inasmuch  as  the  case  was  tried  with- 
out a  Jury,  that  it  was  not  considered  by  the 
court  in  reaching  the  conclusions  upon  ar- 
riving at  its  Judgment 

Further  than  they  are  Involved  In  what 
has  been  said  In  this  opinion,  the  remaining 
cross-assignments  need  not  be  considered. 

The  Judgment  of  the  district  court  will  be 
reformed  in  accordance  with  the  wishes  of 
the  parties  as  Indicated  by  what  we  have 
said  In  disposing  of  the  sixth  assignment, 
and,  as  thus  reformed,  affirmed. 


STANDARD  UNDERGROUND  CABLE  CO: 
V.  SOUTHERN  INDEPENDENT  TEL- 
EPHONE  CO.  et  al.t  / 

(Court  of  Civil   Appeals  of  Texas.     Jan.  18, 
1911.     Beheaiing  Denied  Feb.  15,  1011.) 

1.  COBPOBATIONS  (§  406*)— AUTHOWTY  OF  OF- 
FICERS AND  Agents— President. 

The  president  of  a  corporation  has  no  pow- 
er to  buy,  sell,  or  contract  for  the  corporation, 
nor  to  control  its  property  or  funds,  in  the  at>- 
sence  of  anything  in  tbe  act  of  incoi-poration  or 
tbe  action  of  tbe  t>oard  of  directors  conferring 
such  power  on  him,  directly  or  by  implication. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  \\  1611-1614 ;   Dec.  Dig.  i  40tj.*] 

2.  Corporations  (\  398*)— Authority  of  Of- 
ficers AND  Agents — Authority  of  Direc- 
tors—Statutes. 

Under  article  061,  Rev.  St  1893,  providing 
that  the  directors  of  a  corporation  shall  have 
the  general  management  of  its  affairs,  and  ar- 
ticle 656.  by  which  the  directors  or  trustees  of  a 
corporation  shall  choose  one  of  its  number  pres- 
ident corporate  powers  can  only  l>e  exercised 
under  the  autbonty  of  the  directors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  iS  1592-1594;   Dec.  Dig.  S  398.*] 

3.  Pleading  (§  422*)  —  Defects  —  Insuffi- 
ciency OF  Verification— Waiver. 

Where  a  corporation  in  its  answer  to  an 
action  for  the  price  of  goods  pleaded  the  facts 
and  by  an  answer  of  non  est  factum  denied  the 
authority  of  its  president  to  bind  it,  without 
verifying  such  answer  by  oath  of  its  proper  of- 
ficer, and  there  was  no  objection  or  exception 
to  the  answer  on  that  ground,  and  evidence  to 
support  tbe  answer  was  ^ven,  as  well  aa  evi- 
dence in  rebuttal,  the  objection  to  the  answer 
of  the  want  of  a  verification  is  waived  by  the 
plaintiff,  and  no  advantage  thereunder  can  be 
taken  in  tbe  appellate  court. 

[Dd.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  §§  1414-1417;    Dec.  Dig.  I  422.*] 

4.  Evidence  (§  94*)  — Burden  of  Proof  — 
Proof  of  Negative— Defective  Plea  of 
No'n  Est  Factum. 

A  defective  plea  of  non  est  factum,  when 
not  objected  to,  merely  shifts  the  burden  of 
proof  of  the  contract  to  the  defendant 

[EM.   Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  §§  116,  117;  Dec.  Dig.  |  94.*] 

5.  Corporations  (8  410*)  —  Officers  and 
Agents— Authority  —  President  —  Board 
OF  Directors. 

The  plaintiff  sold  goods  to  an  electric  com- 
pany, billing  them  to  itself  with  drafts  against 
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the  company,  knowing  that  they  were  intended 
for  use  in  the  construction  of  a  telephone  sys- 
tem, and  that  the  purchaser's  contract  was  only 
with  an  indiTidnaf  oontiactor  for  the  telephone 
company.  The  telephone  company  shortly  aft- 
erwar&a  reorganized  and  transferred  all  its 
property  to  a  new  company,  the  defendant  here- 
in, of  which  the  Individual  contractor  was  pres- 
ident and  contractor  for  the  construction  of 
its  plant  The  new  company  assumed  no  debts 
of  its  predecessor.  The  goods  were  never  ten- 
dered or  delivered  to  the  defendant  company, 
but  the  plaintiff  subsequently  procured  defend- 
ant's president  to  sign  a  writing  containing 
false  recitals  as  to  the  claim,  and  to  undertalce 
therein  to  become  liable  to  plaintiff  for  the 
goods.  The  by-laws  of  defendant  company  au- 
thorized the  president  to  preside  at  meetings 
and  to  sign  checks  and  contracts,  and  provided 
that  the  board  of  directors  should  manage  its 
affairs.  There  was  no  action  by  the  board  of 
directors  as  to  any  part  of  the  transaction,  and 
they  did  not  ratify  the  president's  undertaking 
or  receive  any  benefit  tnereunder.  Held,  that 
the  president  was  not  authorized  to  execute  the 
undertaking,  and  that  the  defendant  company 
was  not  liable. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1629-1632;   Dec.  Dig.  f  410.*] 

6.  CORPOBATIONS  (|  306*)— OFFICEBS— UNAU- 
THORIZED Acts— Liability  to  Third  Per- 
sons. 

Want  of  authority  in  the  president  of  a 
corporation  to  bind  the  company  by  the  execu- 
tion of  an  undertaking  to  pay  for  goods  sold 
to  a  third  person  will  not  render  the  president 
personally  liable  on  an  implied  warranty  of 
payment. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  g§  1457,  1458;    Dec.  Dig.  §306.*] 

Appeal  from  District  Court,  El  Paso  Oonn- 
ty;   A.  M.  Walthall,  Judge. 

Action  by  the  Standard  Underground  Ca- 
ble Company  against  the  Southern  Independ- 
ent Telephone  Company  and  against  officers 
of  defendant  company  In  their  Individual 
capacity.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

F.  G.  Morris,  for  appellant.  R.  V.  Bowden, 
for  appellees. 


FLT,  J.  Appellant  instituted  one  suit 
against  the  Southern  Independent  Telephone 
Company  to  recover  the  value  of  certain  con- 
struction material  for  a  telephone  line,  based 
on  an  alleged  contract  executed  in  the  cor- 
porate name  by  A.  M.  Brett,  as  president, 
and  Lorion  Miller,  as  secretary,  and  another 
against  the  persons  named  on  the  same  con- 
tract in  their  individual  capacity.  The  caus- 
es were  consolidated,  and  amended  petitions 
were  filed,  in  one  count  of  which  It  was 
sought  to  hold  the  corporation  and  in  the 
other  the  individaalB.  The  cause  was  sub- 
mitted to  the  court  without  a  Jury,  and  Judg- 
ment was  rendered  for  appellees. 

In  1901  the  Southern  Independent  Tele- 
phone &  Telegraph  Company  was  chartered 
under  the  laws  of  Texas,  and  was  authorized 
to  construct  and  maintain  a  telephone  and 
telegraph  system  in  the  city  of  El  Paso.  In 
August^  1901,  the  corporation  made  a  con- 1 


tract  with  A.  M.  Brett,  and  paid  the  full 
consideration  to  her,  for  the  construction  of 
its  plant  or  system.  Afterwards  A.  M.  Brett 
entered  into  a  contract  with  the  Sonttaem 
ESectrlc  &  Machinery  Company,  by  which  it 
agreed  to  construct  the  plant  or  system  for 
Brett,  which  she  had  contracted  to  construct 
for  the  Telephone  and  Telegraph  Compa'ny. 
The  Electric  Company,  in  furtherance  of  its 
contract,  purchased  of  appellant  certain  tele- 
phone cables,  the  value  of  which  is  sued  for 
in  this  cause.  The  cables  were  shipped  to  El 
Paso  early  in  1902,  being  consigned  by  ap- 
pellant to  Itself,  and  drafts  on  the  Electric 
Company,  with  bill  of  lading  attached,  were 
sent  to  an  El  Paso  bank,  which  was  instruct- 
ed to  notify  the  Electric  Company,  and  in- 
structions were  given  not  to  deliver  the  cables 
until  the  drafts  were  paid.  The  cables  were 
not  paid  for,  and  were  finally  stored  by  ap- 
pellant in  El  Paso. 

Appellant  is  a  corporation,  with  its  princi- 
pal office  In  Pittsburg,  Pa.,  and  J.  R.  Wiley 
was  Its  western  manager,  with  headquarters 
in  Chicago,  III.,  and  Johnston  and  Dean  were 
sales  agents,  located  in  St.  Louis,  Mo.,  who 
acted  in  all  the  transactions  herein  involved 
under  the  control  and  direction  of  Wiley. 
In  October,  1902,  the  appellee  the  Southern 
Independent  Telephone  Company,  a  corpora- 
tion, was  organized  under  the  laws  of  Texas 
to  construct,  maintain,  and  operate  a  tele- 
phone system  in  the  dty  and  county  of  EI 
Paso,  and  the  Southern  Independent  Tele- 
phone &  Telegraph  Company  transferred  all 
of  its  rights,  franchises,  and  property  to  A. 
M.  Brett,  and  she  subsequently  transferred 
them  to  the  Southern  Independent  Telephone 
Company,  which  for  brevity  will  be  called 
the  "Telephone  Company."  She  nor  the  Tele- 
phone Company  assumed  any  liability  at  that 
time  for  the  debts  of  the  Electric  Company, 
which  ordered  the  cable  from  appellant. 
When  the  transfer  was  made,  the  original 
telephone  and  telegraph  company  disconttnu- 
ed  business  and  ceased  to  exist,  but  wltbont 
formal  dissolution.  On  October  28,  1902,  the 
Telephone  Oompany,  just  organized,  entered 
into  a  contract  with  A.  M.  Brett  for  the  con- 
struction of  its  plant  and  system  similar  to 
the  contract  made  between  her  and  the  old 
telephone  company,  and  paid  to  her  the  full 
consideration  in  stocks  and  bonds  of  the  cor- 
poration, and  A.  M.  Brett  immediately  made 
another  contract  with  the  Electric  Company 
for  the  construction  of  the  plant.  Appellant's 
manager  and  sales  agents  were  fully  apprised 
of  the  contracts  between  the  old  and  new 
telephone  companies  and  A.  M.  Brett  and  her 
contracts  with  the  Electric  Company,  and 
the  contracts  were  exhibited  to  them  and  the 
situation  fully  explained  before  the  cable 
was  shipped. 

After  the  cable  had  been  shipped,  Wiley 
endeavored  to  Induce  A.  M.  Brett  to  assume 
payment  for  the  cable,  but  she  did  not  as- 
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rame  payment  for  the  same,  and  on  January 
17,  1903,  while  Mrs.  Brett  was  on  a  visit  to 
Chicago,  a  letter,  which  was  prepared  by  F. 
A.  Riuebart,  appeUanfs  treasurer,  In  its  of- 
fice In  Pittsburg,  was  presented  by  Rogers, 
Wiley's  chief  clerk,  to  Mrs.  Brett  for  her  sig- 
nature. It  was  fully  prepared  for  signing, 
and  Rogers  told  her  that,  if  she  would  sign 
the  letter,  "it  would  greatly  appease  the  peo- 
ple in  the  home  office,  and  make  them 
feel  a  little  more  comfortable.  They  only 
wanted  it  to  make  good  feeling,  •  •  » 
that  it  was  a  letter  strictly,  and  in  no  way 
a  contract."  The  letter  was  signed,  and  is 
as  follows:  "Chicago,  111.,  January  17,  1903. 
Mr.  F.  A.  Rinehart,  Treas.  Standard  Under- 
ground Cable  Co.,  Pittsburg,  Pa. — Dear  Sir: 
At  the  request  of  your  Chicago  office,  we 
write  you  in  explanation  of  the  facts  relating 
to  cable  now  in  storage  at  El  Paso,  Texas, 
which  was  shipped  by  you  to  the  Southern 
Mectric  &  Machinery  Company  in  January 
and  February,  1902.  This  cable  was  ordered 
by  the  Southern  Electric  &  Machinery  Com- 
pany, through  Johnston  and  Dean,  of  St 
Louis,  Mo.  The  Southern  Electric  &  Machin- 
ery Company  were  contractors  doing  con- 
struction work  for  the  Southern  Independent 
Tdepbone  &  Telegraph  Company.  When 
the  drafts,  bills  of  lading  and  receipted  in- 
voices attached  arrived  at  El  Paso  they  were 
not  paid  by  the  Southern  Electric  &  Machin- 
ery Company.  Consequently,  the  drafts,  bills 
of  lading  and  invoices  went  back  to  yon  at 
Pittsburg.  The  cables  were,  however,  stored 
by  railroad  companies  at  El  Paso,  and  by 
subsequent  arrangement  made  with  your  Chi- 
cago agency,  it  was  agreed  that  the  Southern 
Independent  Telephone  &  Telegraph  Company 
would  take  the  cables  (which  had  been  of 
course  purchased  for  their  use)  and  would  pay 
the  amount  of  your  drafts,  and  dated  January 
29tb,  1902,  for  $3,985.19,  the  other  dated 
Ffebmary  12,  1902,  for  $2,494.00,  with  inter- 
est thereon  from  date,  and  would  also  pay  all 
the  freight  and  storage  charges  which  ac- 
cumulated upon  sflld  cables  at  El  Paso ;  this, 
of  course,  being  subject  to  the  understanding 
that  when  this  was  done  there  would  be  a 
rebate  allowed  by  your  company  of  ninety-six 
cents  per  hundred  pounds  on  account  of 
freight  charges.  Subsequently,  the  Southern 
Indepoident  Telephone  &  Telegraph  Compa- 
ny was  reorganized  under  the  name  of  the 
Southern  Independent  Telephone  Company, 
which  company  is  the  present  owner  of  the 
telephone  franchise  in  El  Paso,  where  it  is 
Intended  that  these  cables  should  be  used. 
This  new  company  has  stepped  into  the  shoes 
of  the  old  one  and  has  assumed  Its  under- 
taking to  accept  and  pay  for  these  cables 
and  the  charges  thereon  as  mentioned  above. 
This  matter  has  been  the  subject  of  fre- 
qnent  negotiation  with  your  Chicago  office 
and  the  cables  have  been  held  at  EI  Paso 
pursuant  to  our  request,  with  the  under- 
standing that  we  would  soon  get  our  financial 


affairs  in  such  shape  as  to  be  able  to  take 
and  pay  for  the  cables.  We  have  written 
this  letter  because  we  understood  from  your 
Chicago  agent  that  the  Standard  Under- 
ground Cable  Company  is  uneasy  about  the 
situation,  and  we  desire  you  to  know  that 
we  expect  very  shortly  to  get  our  financial 
arrangements  made  so  as  to  be  able  to  dis- 
charge our  obligations,  that  we  appreciate 
that  the  time  was  given  by  your  company  and 
the  cables  were  allowed  to  remain  at  El  Paso 
instead  of  being  shipped  away,  upon  the  dis- 
tinct understanding  which  has  been  recogniz- 
ed by  this  company  that  it  would  take  and  pay 
for  the  cables,  together  with  interest  on  the 
invoice  price  and  all  freight,  storage  and  other 
charges  which  may  have  accrued  at  El  Paso, 
subject,  however,  to  the  deduction  for  freight 
hereinbefore  referred  to,  and  a  reduction  in 
the  aggregate  amount  of  the  two  hills,  to  $7,- 
636.69,  including  reels  which  will  be  credited 
to  us  at  invoice  price  when  returned  to  facto- 
ry, charges  prepaid.  Tours  Truly  [Signed! 
Southern  Ind.  Tel.  Co.,  by  A.  M.  Brett.  Pres- 
ident. Lorion  Miller,  Secretary."  There  had 
been  no  previous  understanding  as  to  binding 
the  Telephone  Company  for  the  cable,  nor 
was  there  any  at  the  time  the  letter  was  sign- 
ed. At  that  time  the  cable  was  in  the  pos- 
session of  appellant  in  El  Paso,  Tex.,  and  so 
remained  until  it  was  damaged  by  fire  on 
January  29,  1905.  After  the  lire,  appellant 
shipped  the  damaged  cable  to  Pittsburg  and 
used  it  in  Its  factory,  crediting  the  account 
with  $3,049.85,  all  that  could  be  realized  for 
it.  The  cable  was  at  all  times  in  the  posses- 
sion of  appellant,  and  was  insured  in  El  Paso 
by  appellant,  and  it  collected  from  the  insur- 
ance companies,  in  full  for  the  damages  by 
Are,  the  sum  of  $3,640.94. 

Mrs.  A.  Brett  was  president  of  the  old  tele- 
phone and  telegn^ph  company  and  W.  V. 
Smith  was  its  secretary,  and,  from  the  date 
of  the  organization  of  the  present  Telephone 
Company  to  a  period  beyond  that  in  which 
transactions  Involved  in  this  suit  were  had, 
she  was  its  president,  and  Lorion  Miller 
was  its  secretary.  The  president  was  au- 
thorized by  the  by-laws  "to  preside  at  all 
meetings  of  the  stockholders  and  of  the  di- 
rectors, and  to  attend  meetings  of  any  com- 
mittee when  requested  by  the  chairman,  to 
sign  all  checks  and  certificates  of  stock,  con- 
tracts, and  Instruments,  and  to  cause  the  seal 
of  the  corporation  to  be  attached  thereto 
when  required."  No  action  was  ever  taken 
by  the  board  of  directors  of  the  Telephone 
Company  relative  to  the  cables  or  any  of  the 
transactions  in  controversy  in  this  action,  and 
no  tender  of  the  cables  was  ever  made  to  the 
Telephone  Company,  nor  was  any  contract 
ever  made  by  the  original  Telephone  and 
Telegraph  Company  with  appellant  or  any  one 
else  in  connection  with  the  cables,  and  the 
present  Telephone  Company  never  at  any  time 
assumed  any  obligation  in  relation  thereto 
with  appellant  or  any  one  else.    The  Tele- 
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phone  Company  never  had  any  commnnlca- 
tiou  with  appellant,  or  its  agents,  relative  to 
the  matters  In  controversy,  unless  the  letters 
of  Mrs.  Brett  can  be  considered  its  letters. 
There  was  never  any  agreement  on  the  part 
of  the  Telephone  Company  to  purchase  or  pay 
for  the  cable,  unless  the  letter  herein  copied 
be  construed  as  such  agreement  The  by- 
laws of  the  appellee  Telephone  Company  pro- 
vided that  the  board  of  directors  should  have 
the  management  and  control  of  the  affairs  of 
the  corporation,  and  Mrs.  Brett  was  never  its 
general  manager,  nor  had  any  authority  as 
president,  except  as  conferred  by  the  by-laws. 
The  Electric  Company  agreed  with  Mrs. 
Brett,  in  her  capacity  as  contractor,  to  fur- 
nish all  material  to  construct  the  plant,  and 
charge  the  same  to  her  at  the  cost  thereof 
plus  5  per  cent,  and  In  the  purchase  of  the 
cable  it  was  arranged  by  and  between  the 
Electric  Company  and  appellant  tliat  the 
cable  should  be  billed  to  the  former  at  about 
$1,500  in  excess  of  the  market  value  and  in 
excess  of  what  appellant  was  to  receive,  the 
purpose  being  to  enable  the  Electric  Company 
to  obtain  from  A.  M.  Brett  such  excess,  de- 
nominated by  witnesses  a  "rake  otT."  and  that 
excess  or  "rake  off"  Is  Included  in  the  amount 
which  appellant  seeks  to  recover  from  the  ap- 
pellees. The  latter  knew  nothing  about  the 
"rake  otT'  unti^  after  the  letter  of  January 
17,  1903,  was  signed.  In  the  petition  on 
which  this  cause  was  tried  no  credit  was  al- 
lowed for  the  $3,640.94,  received  by  appellant 
from  the  insurance  companies.  The  letter 
signed  by  Mrs.  Brett  and  Miller  ccruld  not 
have  evidenced  a  settlement  of  any  matters 
between  appellant  and  the  Telephone  Com- 
pany, nor  the  acknowledgment  of  an  exist- 
ing debt,  because  up  to  that  time  there  had 
never  been  any  transactions  or  negotiations  of 
any  character  whatever  between  the  parties, 
and  there  was  no  existing  debt  and  the  au- 
thorities cited  by  appellant  refer  to  settle- 
ments of  pending  difficulties  or  transactions 
between  the  parties.  It  would  be  absurd  to 
discuss  matters  of  settlement  between  the 
parties  where  there  were  none  to  be  settled. 
It  waer  proved  beyond  douht  that  there  had 
never  been  any  negotiations  between  appel- 
lant and  the  old  or  new  Telephone  Company 
as  to  the  purchase  of  the  cables,  and  the  re- 
citals or  statements  to  that  effect  in  the  let- 
ter were  utterly  false,  and  had  no  foundation 
whatever  In  fact,  and  were  concocted  by 
Rinehart,  appellant's  treasurer,  In  Pittsburg. 
The  assumption  of  an  imaginary  debt  of  the 
old  telephone  company  could  not  bind  any 
one,  for  the  simple  reason  that  It  was  imagin- 
ary, and  had  no  existence  and  could  not  be 
assumed.  The  recitals  that  the  Electric  Com- 
pany was  doing  construction  work  for  the  old 
company  was  untrue,  and  appellant  knew  it 
at  the  time  the  letter  was  signed,  and  it 
knew  that  it  had  never  been  agreed  that  the 
old  company  would  take  the  cables  and  pay 


the  drafts  of  appellant  and  freight  and  stor- 
age charges,  and  that  no  negotiations  had  ev- 
er taken  place  between  appellant  and  the  ap- 
pellee Telephone  Company  about  cables  or 
otherwise,  and  knew  that  it  had  never  as- 
sumed the  debt  or  In  any  manner  recognized 
it  as  binding  the  corporation.  There  Is  in  the 
letter  no  assumption  of  the  debt,  and  the 
narration  of  a  number  of  falsehoods  could 
not  have  the  effect  of  rendering  the  Telephone 
Company  or  any  one  else  liable  for  the  debt 
of  another  with  which  it  was  in  no  privity 
whatever.  The  Telephone  Company  had  not 
at  that  time  received  any  consideration  for 
the  assumption  of  the  debts  of  the  Electric 
Company,  and  its  assumption  of  a  debt  found- 
ed upon  the  redtal  of  a  tissue  of  falsehoods 
did  not  bind  it  to  pay  the  debt 

In  the  case  of  Howard  v.  Wlndom,  86  Tex. 
560,  26  S.  W.  483,  cited  by  appellant  the 
letter  construed  by  the  court  had  reference  to 
a  promissory  note  executed  by  the  writer  of 
the  letter,  and  the  only  question  was  whether 
the  writer  had  stayed  the  running  of  the  stat- 
ute of  limitation  by  his  language,  and  re- 
newed his  debt  It  has  no  applicability  to  the 
facts  of  this  case.  In  the  case  of  Lumber  Co. 
V.  Dickey,  27  S.  W.  855,  decided  by  this  court 
and  cited  by  appellant,  the  parties  bad  a 
settlement  of  open  accounts  between  them, 
and  Dickey  acknowledged  that  on  a  settle- 
ment he  was  indebted  to  the  lumber  company, 
and  there  was  no  claim  that  there  had  been 
any  mistake  or  fraud,  and,  of  course,  Dickey 
was  held  liable  on  bis  acknowledgment  of 
his  indebtedness,  and  that  he  could  not  go 
back  of  it  That  decision  gives  no  aid  nor 
comfort  to  appellant  in  this  case.  In  the  case 
of  Lena  v.  Railway  Company,  111  Wis.  198, 
86  N.  W.  607,  cited  by  appellant  the  Supreme 
Court  of  Wisconsin  held  that  where  one  rail- 
road company  bought  the  property  of  another 
and  assumed  its  debts,  it  was  liable  for  such 
debts,  but  it  did  not  hold  that  an  assumption 
of  the  debts  of  the  railroad  which  had  no  ex- 
istence rendered  it  liable  to  pay  the  debts  of 
still  another  party.  It  is  api)arent  from  a 
letter  written  on  April  24»  1903,  by  appel- 
lant's general  manager  to  Mrs.  Brett,  that 
appellant  did  not  consider  that  the  property 
had  been  sold  to  the  Telephone  Company,  or 
that  it  was  bound  for  the  purchase  money, 
for  he  speaks  of  returning  the  cables  to  Pitts- 
burg, and  wanted  Mrs.  Brett  to  inform  him 
"frankly  what  the  prospect  is  for  you  to 
take  the  cables  and  pay  for  them  Immediate- 
ly." 

'  It  clearly  appears  that  the  directors  of  the 
Telephone  Company  had  never  authorized 
Mrs.  Brett  to  buy  any  material  or  assume 
any  debts  for  them,  and  the  by-lawa  did  not 
clothe  her  with  any  such  authority,  and  the 
general  law  as  to  the  authority  vested  In  the 
president  and  secretary  of  a  corporation  to 
make  purchases,  or  to  assume  the  indebted- 
ness of  another,  must  be  looked  to  to  detei^ 
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mine  the  power  and  antborlty  vested  In  Mrs. 
Brett.  It  Is  tbe  general  rale  tbat  the  presi- 
dent of  a  corporation  has  no  power  to  buy, 
sell,  or  contract  for  the  corporation,  nor  to 
control  Its  property  or  funds,  In  the  absence 
of  anything  in  the  act  of  Incorporation  or  the 
action  of  tbe  board  of  directors  clothing  nlm 
with  such  power.  He  has  without  such  spe- 
cial authority  no  more  control  over  the  cor- 
porate property  and  funds  than  has  any  other 
director.  Titus  v.  Eallroad,  87  N.  J.  Law, 
98:  Potts  V.  Wallace,  146  U.  S.  689,  13  Sup. 
Ct  196,  Se  L.  Ed.  1135;  Wait  ▼.  Nashua 
Ass'n.  66  N.  H.  581,  23  AU.  77.  14  L.  R.  A. 
356,  49  Am.  St  Rep.  630;  Brush  v.  Mont- 
gomery, 114  Ala.  433,  21  South.  960;  Hamil- 
ton T.  Bates  (Cal.)  35  Pac.  304.  In  the  last 
case  cited.  It  was  held  that  a  corporation  can- 
not be  held  liable  where  its  president,  with- 
out corporate  action,  being  shown,  assumed 
the  debts  of  a  person,  even  though  the  monuy 
arising  from  tbe  transaction  came  into  pos- 
session of  the  corporation.  In  tbe  case  now 
at  bar,  no  action  was  taken  by  tbe  directors 
or  stockholders  of  tbe  corporation  In  regard 
to  the  cables  either  before  or  after  the  letter 
was  signed  by  Mrs.  Brett,  and  there  Is  no 
claim  of  the  ratification  of  her  acts  by  the 
corporation.  No  advantage  was  gained  or 
profit  reaped  by  the  Telephone  Company  by 
reason  of  the  execution  of  the  contract.  Tbe 
roles  in  regard  to  presidents  of  corporations 
organized  nnder  the  laws  of  Texas  are  laid 
down  in  Fitzhugh  v.  Franco  Land  Company, 
81  Tex.  306,  1ft  S.  W.  1078,  and  in  Land  Co.  V. 
McCormlck,  85  Tex.  416,  23  S.  W.  123,  84  Am. 
St  Rep.  815,  and  it  is  held  that  the  president 
could  not  bind  the  corporation  without  au- 
thority from  the  board  of  directors,  either 
glTen  directly  or  by  implication.  It  is  not 
claimed  that  any  such  authority  was  given  by 
the  board  of  directors  of  tbe  Telephone  Com- 
pany. 

It  is  provided  in  article  661,  Rev.  St  1895, 
that  the  directors  shall  have  the  general  man- 
agement of  the  affairs  of  the  corporation,  and 
it  is  provided  In  article  656  that  such  direc- 
tors or  trustees  shall  choose  one  of  their 
nnmber  president,  and  shall  appoint  a  secre- 
tary and  treasurer  and  such  other  officers  as 
they  may  deem  necessary  for  the  corpora- 
tion, and  it  is  clear  that  corporate  powers 
can  only  be  i)erformed  under  the  authority 
of  the  board  of  directors.  Neither  tbe  stat- 
utes nor  the  by-laws  conferred  any  power  on 
the  president  to  buy  material  for  the  corpo- 
ration, the  only  power  given  bim  in  the  by- 
laws in  connection  with  contracts  being  the 
authority  to  sign  them,  of  course,  after  they 
have  been  authorized  by  tbe  directors.  Mrs. 
Brett  never  informed  Wiley  that  she  was 
buying  the  material  for  tbe  corporation,  but 
told  bIm  she  was  purchasing  the  supplies  for 
herselt  He  knew  that  she  wanted  the  sup- 
plies as  a  contractor.  The  following  cases 
are  In  point:  Murray  v.  Lumber  Co.,  143 
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Mass.  250,  9  N.  E.  634;  Lyndon  MIU  Co.  v. 
Lyndon  Lit  Inst,  63  Vt  581,  22  Atl.  575,  2S 
Am.  St  Rep.  783;  Des  Moines  Mfg.  Co.  v. 
Tilford  Milling  Co.,  9  S.  D.  542,  70  N.  W. 
839.  In  tbe  cited  case  of  Lyndon  Mill  Co. 
V.  Lyndon  Literary  &  Biblical  Inst,  tbe  pres- 
ident and  four  of  the  trustees  determined  to 
make  repairs  for  the  corporation,  and  tbe 
president  bought  the  himber  and  it  was 
charged  by  the  milling  company  to  the  appel- 
lee, and  the  Supreme  Court  of  Vermont  said: 
"A  single  trustee  or  director  has  no  power 
to  act  for  tbe  Institution  which  creates  bis 
office,  except  in  conjunction  with  others.  It 
Is  the  board  of  trustees  or  directors  only  that 
can  act  If  the  board  of  trustees  or  direc- 
tors makes  a  president,  trustee,  or  any  other 
I>erson  its  officer  or  agent  to  act  for  it,  then 
such  officer  or  'agent  has  tbe  same  power  to 
act,  with  the  authority  delegated  to  blm,  as 
the  board  itself.  His  authority  Is  in  such 
case  the  authority  of  the  board.  It  not  ap- 
pearing that  Hall  was  authorized  by  a  ma- 
jority of  the  defendant's  trustees  to  purchase 
the  lumber  in  question  upon  tbe  credit  of 
the  defendant,  the  case  must  be  disposed  of 
upon  tbe  assumption  that  he  had  no  such 
express  atitbority." 

Appellant  knew  that  Mrs.  Brett  bad  a  con- 
tract with  the  Telephone  Company  to  fur- 
nish all  material  and  construct  the  plant, 
knew  that  the  statements  in  tbe  letter  were 
false,  and  that  Mrs.  Brett  had  no  authority, 
express  or  Implied,  to  bind  the  Telephone 
Company.  Appellant  knew  that.  If  the  trade 
had  been  consummated,  it  was  for  the  bene- 
fit of  Mrs.  Brett,  and  not  for  the  corpo- 
ration. That  she  so  informed  Wiley  is 
uncontradicted.  It  would  not  matter  what 
authority  Mrs.  Brett  had  from  the  corpora- 
tion. She  was  not  representing  tbe  cor- 
poration in  signing  the  letter,  and  appellant 
knew  it  However,  Mrs.  Brett  was  not  the 
general  manager  of  tbe  corporation,  and  had 
no  authority  to  purchase  material  for  It 

The  Telephone  Company  fully  pleaded  the 
facts  connected  with  this  transaction,  and 
denied  the  authority  of  Mrs.  Brett  to  bind  it, 
and  the  answer  was  not  excepted  to  by  ap- 
pellant on  the  ground  that  it  was  not  veri- 
flled  by  affidavit,  although  several  exceptions 
were  filed.  No  objections  were  urged  to  the 
testimony  tending  to  support  tbe  answer,  and 
it  is  only  after  the  cause  Is  filed  In  this  court 
that  the  position  is  assumed  that  the  court 
erred  In  holding  that  the  contract  was  not 
executed  by  authority  of  tbe  Telephone  Com- 
pany, "because  there  was  no  valid  or  effectual 
pleading  by  defendant  of  tbe  Issue  of  non  est 
factum,  in  that  its  pleading  denying  the  au- 
thority under  which  said  contract  was  execut- 
ed was  not  verified  by  oath  of  defendant,  or 
its  proper  officer  or  agent"  None  of  tbe  de- 
cisions cited  by  appellant  supports  its  con- 
tention. Those  cases  turn  on  objections  to 
evidence  when  offered  on  pleas  not  verified 
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by  afBdavlt,  but  none  of  tbem  bolds  tbat  a 
plalntlS  can  keep  silent  as  to  the  plea  of 
non  est  factum  in  tbe  trial  court,  and  raise 
no  objection  to  evidence  offered  by  tbe  de- 
fendant, and  even  offer  original  evidence  to 
show  autbority  in  tbe  president  to  bind  the 
company  and  In  rebuttal  of  the  plea,  and 
then  obtain  full  benefit  of  the  defects  in  the 
plea  In  the  appellate  court  Tbe  authorities 
nre  against  tbe  proposition  of  appellant.  In 
tbe  case  of  Williams  v.  Balles,  9  Tex.  61,  It 
was  held:  "The  defendant  could  not  be  per- 
mitted to  throw  upon  tbe  plaintiff  tbe  bur- 
then of  proving  the  execution  of  the  instru- 
ment or  tbe  cause  of  action,  although  under 
such  defective  plea,  if  not  objected  to  in 
time,  be  might  adduce  evidence  to  support 
his  own  defense."  That  decision  is  cited 
with  approval  in  Insurance  Co.  v.  Wicker,  93 
Tex.  390,  65  S.  W.  740.  The  defective  plea 
merely  shifts  tbe  burden  of  proof  from  the 
plaintiff  to  the  defendant.  If  it  is  not  as- 
sailed, and,  if  be  fails  to  establish  his  plea 
by  proof,  the  plaintiff  will  recover.  In  the 
case  of  Fisher  v.  Bowser,  1  Posey,  Unrep. 
Cas.  346,  the  court,  after  copying  the  stat- 
utes as  to  pleas  of  non  est  factum,  said: 
"These  statutes  have  no  ambiguity  in  lan- 
guage used,  and  tbe  courts  have  applied 
tbem  as  written.  A  plea  of  non  est  factum 
not  sworn  to  requires,  as  does  a  general  de- 
nial, tbe  production  of  the  instrument  declar- 


ed on.  As  to  Imposing  upon  the  party  plead- 
ing such  Instrument  the  burden  of  proving 
Its  execution,  or  bis  cause  of  action  stated 
therein,  it  is  a  nullity.  It  may,  if  not  ex- 
cepted to,  perhaps,  form  the  basis  of  allow- 
ing tbe  defendant  tbe  right  to  Introduce  his 
testimony,  with  tbe  burden  against  him. 
Williams  V.  Bailes,  9  Tex.  64;  Drew  v.  Har- 
rison, 12  Tex.  279." 

Mrs.  Brett  made  no  representation  that 
she  had  authority  to  execute  tbe  contract  for 
tbe  corporation,  and  she  told  tbe  general  man- 
ager of  appellant  that  she  was  buying  sup- 
plies for  herself.  The  material  was  never 
tendered  nor  delivered  to  the  company,  nor 
was  there  any  offer  to  deliver  it.  As  late  as 
July,  1904,  appellant  wrote  Mrs.  Brett  as  an 
Individual  and  not  as  an  officer,  agent,  or 
representative  of  appellee  Telephone  Compa- 
ny, and  Ingulred  as  to  when  she  would  take 
tbe  cables.  Appellant  was  charged  with 
knowledge  that  Mrs.  Brett  bad  no  authority 
to  bind  the  company.  Appellant  claims  that 
the  cables  were  sold  to  tbe  Telephone  Com- 
pany, and  not  to  Mrs.  Brett,  and,  knovrlng 
that  she  bad  no  authority  to  bind  the  corpo- 
ration, she  could  not  be  held  on  an  implied 
warranty. 

Tbe  conclusions  of  fact,  together  with  our 
conclusions  of  law,  dispose  of  all  tbe  assign- 
ments of  error. 

The  Judgment  Is  affirmed. 
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JAME:S  t.  HOLDAM  et  al. 

(Court  of  Appeals  of  Kentncky.     Feb.  24, 
1911.) 

1.  Witnesses  (|  139*)— Compptehot— Tbans- 
ACnOITB  WITH  Decbasrd. 

One  of  BeTeral  heiis,  Buin?  to  annul  an 
erasure  in  a  deed  wherebv  decedent's  wife's 
name  was  substituted  for  decedent's,  was  dis- 
qualified to  testify  that  he  drew  the  deed  and 
tnat  it  was  drawn  and  delivered  to  decedent. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent..  Die.  »  S82~697;   Dec  Dig.  !  139.*] 

2.  Fraud  (J  50*)- Psesumptions. 

Fraud  is  not  presumed. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  146;   Dec.  Dig.  |  50.*] 

3.  Altbratior  of  iNffnnncBKTs  ({  27*)— Ev- 
idence—Presuuftions. 

Changes  in  an  instrument,  such  as  the 
name  of  a  grantee,  are  presumed  to  have  been 
made  before  delivery,  and  the  burden  is  on  one 
charging  a  fraudulent  alteration  to  prove  it. 

[Eld.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  i  234;  Dec.  Dig. 
i  27.*] 

4.  Altebation  op  Instbuubrts  (I  29*)— Ev- 
idence—Sufficiency. 

Evidence  held  insufficient  to  show  a  fraud- 
ulent substitution  of  decedent's  wife's  name  for 
decedent  as  grantee    in  a  deed. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  InstrumenU,  Cent.  Dig.  f{  259-263;  Dec. 
Dig.  {  29.*] 

Appeal  from  Circuit  Court,  Lincoln  County. 

Action  by  Lonana  J.  Holdam  and  others 
Against  Margaret  B.  James.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and  remanded. 

Geo.  E.  Stone,  P.  M.  McRoberts,  and  Jas. 

5.  PIrtle,  for  appellant    Edelen  &  Davis,  for 
appellees. 

HOBSON,  O.  J.  J.  W.  James  died  Intes- 
tate on  February  23,  1906,  without  issue,  and 
this  suit  was  brought  against  bis  widow, 
Margaret  B.  James,  by  his  sisters  and  the 
children  of  a  deceased  brother,  as  his  heirs 
at  law,  who  alleged  in  their  petition  tbat  on 
June  28,  1901,  Catherine  McAllister  sold  and 
conveyed  to  J.  W.  James  a  tract  of  land  in 
lilnoolm  county,  and  that  after  she  had  de- 
livered the  deed  to  him  some  person  without 
right  or  authority  fraudulently  erased  the 
name  of  J.  W.  James  from  the  deed,  and  sub- 
stituted tberefor  the  name  of  M.  B.  James; 
tbat  James  died  the  owner  of  the  land.  They 
prayed  that  the  erasure  in  the  deed  be  held 
void,  and  that  they  be  adjudged  the  owners 
of  the  land,  wbich  was  then  In  the  posses- 
sion of  Margaret  B.  James.  An  answer  was 
filed  by  Margaret  B.  James,  In  which  the  al- 
legations of  the  petition  as  to  the  mutilation 
of  the  deed  were  denied,  and  it  was  alleged 
tbat  she  was  the  owner  of  the  land.  Proof 
wa«  taken,  and  on  final  hearing  the  circuit 
conrt  entered  a  Judgment  in  favor  of  the 
plaintiffs  as  prayed.    Mrs.  James  appeals. 

J.  F.  Holdam,  who  was  one  of  the  plaintiffs 
in  the  case,  gave  a  deposition  in  which  he 


testified  that  he  drew  the  deed  referred  to ; 
that  it  was  drawn  as  a  deed  to  J.  W.  James ; 
that,  after  he  drew  it,  It  was  signed  by  Mrs. 
McAllister,  and  then  delivered  by  him  to 
James.  This  is  the  sum  of  his  evidence. 
The  circuit  court  sustained  the  defendant's 
exceptions  to  this  deposition,  op  the  ground 
tbat  he  was  testifying  for  himself  as  to  a 
transaction  with  the  decedent  This  was 
proper.  James,  being  dead,  cannot  testify 
as  to  what  took  place  between  him  and  Hol- 
dam; and  Holdam  cannot  testify  for  himself 
as  to  these  matters.  Holdam  Is  not  only  a 
party  to  the  action,  but  Is  interested  In  the 
recovery,  as  his  wife  Is  a  sister  of  James, 
and,  if  she  recovers  the  land,  he  will  take 
an  Interest  In  it  as  her  husband,  if  be  sur- 
vives her. 

The  only  other  evidence  in  the  record  Is 
the  testimony  of  the  county  clerk,  who  re- 
corded the  deed,  and  Mrs.  James,  who  was 
put  on  the  stand  by  the  plaintiffs.  The  coun- 
ty clerk  testified  tbat  J.  W.  James  brought 
the  deed  to  him  and  ordered  it  recorded  ;  that 
on  the  back  of  the  deed  the  name  of  J.  W. 
James  appeared,  but  that,  on  opening  the 
deed,  be  found  that  the  deed  was  made  to 
M.  B.  James.  This  is  all  that  he  knows 
about  the  transaction.  The  sum  of  Mrs. 
James'  evidence  is  that  she  was  not  present 
when  the  deed  was  executed,  and  did  not  see 
the  deed  until  several  months  after  her  hus- 
band's death.  Her  testimony  shows,  in  sub- 
stance, that  she  had  no  personal  knowledge 
as  to  how  the  deed  was  written,  or  when  or 
why  or  by  whom  any  change  was  made  in 
it  She  also  testified  that  her  husband  al- 
ways told  her  that  the  place  was  hers ;  tbat 
he  told  her  this  from  the  time  he  bought  the 
land,  telling  her  to  improve  it  all  she  wanted 
to,  as  it  was  hers. 

The  original  deed  itself  has  been  brought 
up  for  our  inspection.  It  shows  on  its  face 
tbat,  as  it  was  originally  written,  J.  W. 
James  was  the  grantee ;  that  the  letters  "J. 
W."  have  been  erased,  and  the  letters  "M. 
B.''  written  in  the  place  of  them.  It  also 
shows  in  one  place  that  the  word  "his,"  be- 
fore the  words  "heirs  and  assigns,"  has  been 
changed  to  "hers,"  and  in  another  place  the 
word  "his"  has  been  left  unchanged.  There 
is  absolutely  no  proof  in  the  record  as  to 
when  or  by  whom  the  changes  in  the  deed 
were  made.  It  is  very  evident  from  all  the 
proof,  that  they  were  made  before  the  deed 
was  lodged  with  the  county  clerk  for  record; 
for  the  record  in  the  county  clerk's  oflice  cor- 
responds with  the  deed  as  It  now  appears. 

The  law  does  not  presume  fraud.  It  does 
not  presume,  in  a  case  like  tbis,  tbat  a 
change  was  made  In  a  written  instrument 
without  authority.  The  presumption  in  such 
cases  is  tbat  all  changes  made  in  a  written 
Instrument  were  made  before  delivery,  and 
the  burden  of  proof  to  show  fraud  is  on  hUn 
who  charges  fraud.    T.etcber  v.  Bates,  6  J.  J. 
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Marsh.  526,  22  Am.  Dec.  92 ;  Welch  ▼.  Chand- 
ler, 13  B.  Mon.  420;  1  Greenleaf  on  Evi- 
dence, J  564;  N.  W.  Trust  Co.  v.  Levtzow, 
23  S.  D.  562,  122  K.  W.  60O;  Farmers'  Nat. 
Bank  v.  McCall,  25  Okl.  600.  106  Pac.  866, 
26  L.  R.  A.  (N.  S.)  217;  Emster  v.  Chris- 
tiansen (S.  D.)  123  N.  W.  711. 

The  deed  did  not  come  from  the  posses- 
sion of  M.  B.  James.  It  was  In  the  posses- 
sion of  J.  W.  James,  and  came  out  of  his 
possession,  when  delivered  by  him  to  the 
county  clerk,  in  the  condition  it  Is  now  In. 
The  plaintiffs  sue  as  his  heirs  and  stand  in 
his  shoes.  It  Is  evident  that  J.  W.  James 
knew  that  this  land  stood  In  bis  wife's  name. 
He  had  the  deed  recorded  In  this  condition, 
and  lived  five  years  thereafter,  telling  his 
wife  that  It  was  her  land.  Now  that  he  Is 
dead,  the  deed  cannot  be  assailed  for  fraud 
by  his  heirs  at  law,  who  claim  under  him, 
merely  because  it  appears  on  the  face  of  the 
deed  that  alterations  were  made  in  It  after 
It  was  first  written.  Under  the  proof,  the 
court  should  have  dismissed  the  petition. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  as  above  Indicated. 


ILI/INOIS  CENT.  R.  CO.  v.  MATES. 


(Court  of  Appeals  of  Kentucky. 
1911.) 


Feb.  21, 


1.  Damages  (J  132*)— Personal  Injxjeies— 
ESxcEssiVE  Damages. 

In  an  action  for  personal  injurief  by  a  la- 
borer, an  award  of  $1,999  damages  was  not  ex- 
cessive, where  the  injury  caused  strangulated 
hernia  that  confined  the  man  to  his  bed  foi 
some  weeks  and  necessitated  a  dangerous  sur- 
gical operation,  coupled  with  a  loss  of  time, 
amonnting  to  $95  and  $205  expended  for  medi- 
cal attention,  together  with  the  pain  and  per- 
manent impairment  of  earning  capacity. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  372-385 ;  Dec.  Dig.  |  132.*] 

2.  Master  and  Servant  (J  191*)— Injuries 
TO  Servant— Neougence  of  Fellow  Serv- 
ants—Liability  OF  Master. 

Where  a  servant  is  injured  through  the 
negligence  of  a  servant  in  a  different  depart- 
ment of  service,  the  master  is  liable,  thongh 
negligence  is  slight,  and  a  section  hand  shovel- 
ing cinders  from  a  car  can  recover  for  the 
slight  negligence  of  those  in  charge  of  an  en- 
gine which  bumped  into,  the  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $§  475-479;  Dec.  Dig.  { 
191.»] 

3.  Master  and  Servant  (S  278*)— Injuries 
TO  Servant— Fellow  Servants  —  Gross 
Negligence— Evidence. 

Wiiere  a  servant  shoveling  cinders  out  of  a 
car  was  injured  by  the  jar  from  the  manner 
the  engine  was  bumped  into  the  car  to  loosen 
the  cinders,  evidence  held  to  warrant  a  finding 
that  the  negligence  was  gross. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  954-972;  Dec  Dig.  S 
278.  •] 

4.  Appeal  and  Error  (S  IOCS*)— Review- 
Harmless  E^ROR — Instkuctions. 

Although  an  inBtrnction  warranted  the  jury 
In  awarding  punitive  damages,  it  was  harmless, 
if  the  award  was  only  compensatory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  4228 :    Dec.  Dig.  f  1068.*] 


Appeal  from  Circuit  Court,  Graves  County. 

Action  by  Isam  Mayes  against  the  Illinois 
Central  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Trabue,  Doolan  &  Cox,  C.  U  SIvley,  and 
Robblns  &  Thomas,  for  appellant  Stanfleld 
&  Stanfleld,  for  appellee. 

LASSING,  J.  This  is  an  appeal  from  a 
judgment  of  the  Graves  circuit  court,  award- 
ing appellee  $1,999  for  injuries  sustained 
through  the  alleged  negligence  of  other  em- 
ploy^ of  the  appellant  company.  The  facts 
out  of  which  the  litigation  grows  are  as  fol- 
lows: The  plaintiff,  a  negro  man,  54  years  of 
age,  was,  on  October  26,  1909,  as  one  of  a 
special  gang  of  sectionmen,  engaged  In  gaug- 
ing and  spiking  the  track  at  a  point  near 
Kevll's  Mill  in  Mayfleld,  a  short  distance 
north  of  the  passenger  depot  About  10 
o'clock  in  the  day  four  or  five  car  loads  of 
cinders  were  hauled  In  by  a  local  freight 
train  from  Paducah.  These  cars  were  to 
be  unloaded  on  the  track,  at  or  near  the 
place  where  the  work  was  being  done,  b.T 
the  crew  of  which  appellee  was  a  member. 
Upon  being  placed  on  the  main  track,  the 
engine  was  cut  loose  from  the  cars  contain- 
ing the  cinders,  and  the  plaintiff  and  oth- 
er members  of  his  crew  were  ordered  by 
the  section  foreman  under  whom  th^  were 
at  work  to  unload  the  cars  with  shovels. 
This  they  proceeded  to  do.  While  he  was 
on  the  car  engaged  as  indicated,  an  engine 
was  bumped  Into  the  cars  for  the  purpose  of 
dislodging  the  cinders,  after  the  sides  of 
the  cars,  which  were  on  hinges,  bad  been 
opened  up.  When  the  engine  struck  the  car, 
but  little,  if  any,  warning  was  given  that  It 
was  going  to  do  so,  and  It  appears  reason- 
ably certain  from  the  evidence  that  appellee 
did  not  get  this  warning  until  just  at  the 
moment  of  the  Impact,  when  some  one 
shouted,  "Look  out."  He  tried  to  save  him- 
self by  grabbing  to  the  side  of  the  car, 
but  was  thrown  so  violently  that,  al- 
though he  caught  the  side  of  the  car,  his 
hold  was  broken  loose,  and  he  fell  on  his 
back  upon  an  Iron  piece  or  bar  In  the  bot- 
tom of  the  car,  producing  the  Injury  com- 
plained of.  Thereafter  he  underwent  a  sur- 
gical operation  for  strangulated  hernia, 
which  confined  him  to  his  bed  for  som» 
weeks,  and,  at  the  date  of  the  trial,  he  was 
still  complaining  of  the  effects  of  the  injury. 

Considering  the  fact  that  he  had  been  com- 
pelled to  go  to  an  expense  of  $203  for  medi- 
cine and  medical  treatment,  and  had  lost 
three  months'  time,  for  which  he  sought  to 
recover  $95  (leaving  but  $1,699  as  compensa- 
tion for  his  pain  and  suffering  and  the  per- 
manent impairment  of  his  power  to  earn 
money),  It  is  apparent  that  the  claim  on  the 
part  of  appellant,  that  the  verdict  Is  grossly 
excessive,  cannot  be  seriously  considered.    In 
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fact,  according  to  tbe  weight  of  the  testi- 
mony, the  injury  for  which  appellee  had  to 
undergo  the  operation  was  a  serious  one, 
and  that  he  has  suffered  greatly  because 
thereof,  there  is  no  room  for  doubt  Ab  It  is 
apparent  that  he  will  hereafter  suffer  and 
be  greatly  inconvenienced  because  of  this  in- 
jury, we  are  further  of  opinion  that  the  dam- 
ages awarded  were  not  more  than  stricf 
compensation,  and,  although  authorized  by 
the  instructions,  if  they  found  the  negligence 
gross,  to  award  punitive  damages,  the  Jury 
allowed  only   for  compensation. 

Appellant  complains  of  the  instructions 
on  tbe  measure  of  damages,  and  Insists  that 
In  the  form  given  It  permitted  the  Jury  to 
award  doable  damages,  in  authorizing  a  re- 
covery for  sach  time  as  the  appellee  has  lost, 
and  It  was  reasonably  certain  he  would  lose, 
and  also  for  the  permanent  Impairment  of 
his  power  to  earn  money,  and  cites  and  re- 
lies upon  the  case  of  Blue  Grass  Traction 
Co.  V.  Ingles,  140  Ky.  488.  131  S.  W.  278.  In 
that  case  it  Is  expressly  stated  that,  if  an  in- 
struction along  the  line  indicated  in  his  brief 
by  appellant  is  desired.  It  must  be  requested. 
No  such  request  was  made;  and  hence  the 
failure  of  tbe  court  to  give  this  instruction 
cannot  be  relied  upon  as  reversible  error. 

Appellant's  most  serious  contention  Is  that 
the  court  permitted  the  plaintiff  to  recover 
for  the  failure  en  the  part  of  the  appellant's 
servants  in  charge  of  the  work  to  exercise 
ordinary  care  for  his  safety;  whereas,  it  is 
most  earnestly  contended,  no  recovery  could 
be  had  under  such  circumstances,  except  for 
the  failure  to  exercise  slight  care,  1.  e.,  ex- 
cept for  gross  negligence.  As  between  em- 
ployte  associated  together  in  the  conduct  of 
the  work,  tbe  principle  contended  for  by  ap- 
pellant has  been  frequently  applied,  and  In 
such  cases  no  recovery  can  be  had,  except 
the  negligence  be  gross.  But  as  to  employ^ 
In  a  different  department  of  the  service,  or- 
dinary negligence  may  be,  and  frequently  Is, 
held  to  be  sufficient  to  Justify  a  recovery. 
In  I*,  ft  N.  B.  R.  Co.  V.  Brown,  127  Ky.  732, 
106  S.  W.  705,  32  Ky.  Law  Bep.  652,  13  L. 
R.  A.  (N.  S.)  1135.  this  rale  is  thus  stated: 
"Bat  when  the  servant  is  injured  by  em- 
ployes of  the  same  master,  who  are  not  di- 
rectly associated  with  him,  and  with  whom 
be  is  not  immediately  employed,  and  whose 
qnaliflcations  for  the  place  they  occupy  he 
has  no  means  of  knowing,  and  in  whose  se- 
lection he  has  no  voice,  and  over  whose  con- 
duct and  actions  he  has  no  control,  and 
against  whose  carelessness  and  negligence  he 
cannot  protect  himself,  he  may  recover  dam- 
ages from  the  master  for  injuries  received 
through  their  negligence,  whether  it  be  ordi- 
nary or  gross,  and  without  any  reference  to 
tbe  position  or  place  the  servant  causing  the 
injury  holds."  Here  the  negligence,  if  any, 
consisted  in  the  bumping  of  the  engine  into 
tbe   cinder    car    without  giving    timely    or 


sufficient  notice  to  enable  appellee  to  protect 
himself  from  injury.  Appellee  was  a  mem- 
t)er  of  a  section  gang,  and  was  in  no  wise 
connected  with  the  operation  of  the  engine 
or  the  train,  but  was  engaged  In  an  entirely 
different  department.  Hence  he  may  recover 
for  ordinary  negligence,  if  only  ordinary  neg- 
ligence Is  shown.  But,  upon  a  consideration 
of  the  entire  record  in  this  case,  we  are  of 
opinion  that  the  jury  would  have  been  war- 
ranted In  finding  the  negligence  gross;  for 
the  section  foreman  testifies  that  the  proi>er 
and  usual  way  to  unload  these  cars  is  to 
set  the  brake,  and  then  have  the  engine  move 
five  or  six  feet  away  and  bump  into  the  cars, 
and  shake  them  so  that  the  cinders  will  fall 
therefrom.  According  to  his  testimony,  when 
the  bumping  Is  properly  done,  the  cars  are 
not  moved  at  all,  the  brakes  being  set;  but 
here  the  bnmp  was  so  hard  that,  although 
the  brakes  were  set,  the  cars  were,  moved 
from  6  to  30  feet;  the  testimony  of  the  wit- 
nesses varying.  Hence  the  plea  that  the 
bump  was  unusual,  violent,  and  unnecessary 
is  supported  by  an  abundance  of  proof.  Had 
the  bump  been  no  heavier  than  the  foreman 
says  was  usual,  no  injury  would  have  re- 
sulted. 

We  do  not  pass  upon  the  question  as  to 
whether  or  not  the  punitive  damage  Instruc- 
tion was  authorized,  for  we  are  satisfied  that 
no  more  than  compensation  was  allowed,  and 
such  Instruction  was  not  preJudidaL 

Judgment  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  ROB. 

(Court  of  Appeals  of  Kentucky.     Feb.  24, 
1911.) 

1.  Master  and  Sebvant  (t  217*)— Injury  to 
Servant— Assumption  of  Risk. 

Where  a  railroad  maintaina  obstructiong 
over  its  tracks  which  imperil  the  safety  of 
servants  whose  duty  carries  them  upon  the  top 
of  cars,  the  servant's  knowledge  of  the  exist- 
ence of  these  obstructions  does  not  cause  an 
assumption  of  risk. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {  596;  Dec.  Dig.  |  217.»] 

2.  Master  and  Servant  (|  286*)— Injtrt  to 
Servant— Negligence— Evidence. 

In  an  action  for  personal  injuries  received 
by  a  train  brakeman  in  consequence  of  being 
stmck  by  a  tunnel  jpuge  and  thrown  from  a 
car,  tbe  question  of  the  railroad's  negligence 
held,  under  tbe  evidence,  to  be.  one  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1010-1060:  Dec.  Dig.  { 
288.*] 

3.  Damages   (|  132*)— Personal  Injuries— 
Measure  of  Damages. 

Where  a  young  man  19  years  old  had  his 
right  wrist  broken,  was  bruised  and  injured 
about  the  body  and  face,  and  bis  bearing  was 
probably  permanently  impaired,  $2,600  awarded 
as  damages  was  not  excessive,  but  only  compen- 
satory. 

lE!d.    Note.— For   other   cases,   see   Damages. 
Cent.  Dig.  {{  372-385;   Dec.  Dig.  |  132.»] 
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4.  Afpeai.   and   EJrbob   (§   1068*)— Rkvibw— 
Habuless  Ebbob— Instbuctions. 

Where  a  jury  awards  only  compensatory 
damages,  an  instruction  allowing  them  to  award 
punitive  damages  is  harmless  error. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4228 ;   Dec.  Dig.  {  106&»] 

5.  DAUAOES     (I     216*)— PEBSOHAi     INJUBIES— 

Instbuctions— Pain  and  Suftkbino. 
An  instruction  upon  the  question  of  dam- 
ages in  a  personal  injury  case,  which  charged 
that,  if  the  jury  found  for  the  plaintiff,  they 
should  award  him  what  they  believed  to  be  a 
fair  compensation  for  the  mental  and  physical 
pain  endured,  and  for  wfiat  pain  and  Buffering 
he  would  thereafter  endure,  is  not  defective  in 
failing  to  charge  that  there  should  be  no  award, 
unless  it  was  reasonably  certain  that  future 
pain  and  suffering  would  ensue. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §8  548-555;  Dec.  Dig.  f  216.*] 

6.  Tbial  (§  234*)— Instbuctions— Evidence. 

Where  an  instruction  on  the  measure  of 
damages  allowed  the  jury  to  award  a  fair  com- 
pensation for  pain  and  suffering,  and  for  future 
pain  and  suffering,  including  fair  compensation 
according  to  the  evidence  for  loss  of  time,  and 
diminished  earning  power  from  injuries  believed 
to  be  permanent,  it  cannot  be  taken  to  allow 
compensation  for  a  mere  belief  in  a  loss  of 
time  or  earning  power,  not  based  on  evidence. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  535;   Dec  Dig.  §  234. »] 

7.  Tbial  (I  260*)— RjsFusAi,  of  Instbuctions. 

Where  the  instructions  fully  cover  the 
case,  others  may  be  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  851 ;  Dec.  Dig.  <  260.*] 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  Thomas  Scott  Roe,  by  his  next 
friend,  against  the  liOaisTiUe  &  Nashville 
Railroad  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

H.  H.  Tye,  J.  W.  Alcorn,  Clias.  H.  Moor- 
man, and  Benjamin  D.  Warfleld,  for  appel- 
lant.   J.  N.  Sharp,  for  appellee. 

MILLER,  J.  The  appellee,  Roe,  aged  19, 
and  a  freight  brakeman  in  the  employment 
of  the  appellant  railroad  company,  was  In- 
jured on  September  13,  1907,  while  In  the 
discharge  of  his  duties  near  Solway  Tenn., 
immediately  north  of  the  "Copper  Ridge  Tim- 
nel." 

On  April  21,  1907,  an  accident  In  the  tun- 
nel had  resulted  in  a  caving  in  of  about  319 
feet  of  the  tunnel,  thereby  closing  It  for  that 
distance  and  rendering  it  unfit  for  the  use  of 
appellant's  trains.  It  was  not  until  June 
20,  1907,  that  appellant  succeeded  in  clear- 
ing the  tunnel,  so  that  it  could  be  used  by 
Its  trains;  and  during  the  period  between 
April  21,  1907,  and  June  20th  of  that  year, 
appellant  used  the  tracks  of  the  Southern 
Railway  Company  over  a  different  route. 
By  June  20tb  the  d6bris  had  been  removed 
from  the  tunnel,  and  It  was  again  used  for 
the  passage  of  appellant's  trains.  It  was 
necessary,  however,  that  the  tunnel  should  be 
made  safe  for  future  use,  and,  with  that  pur- 
pose In  view,  the  appellant  put  a  force  of 
from  60  to  76  men  at  work  enlarging  the 


tunnel  opening  through  the  mountain,  and 
putting  in  a  concrete  lining  in  place  of  the 
timber  lining  that  had  theretofore  support- 
ed the  opening.  It  was  considered  that  the 
concrete  lining  was  to  be- preferred,  both  on 
account  of  its  strength  and  durability  and 
the  elimination  of  the  danger  from  fire.  This 
work  took  about  three  months,  and  was  not 
completed  until  about  September  28,  1907. 
During  the  time  the  improvemenbii  were  be- 
ing made  in  the  tunnel,  appellant  sent  about 
25  trains  through  the  tunnel  every  day.  In 
order  to  carry  on  the  work,  scaffolding  and 
other  appliances  used  in  that  character  of 
work  were  erected  in  the  tunnel,  and  this 
necessarily  reduced  the  space  therein  which 
would  ordinarily  be  used  for  the  trains.  The 
timbers  were  so  arranged  as  to  leave  suffi- 
cient space  only  to  permit  cars  of  ordinary 
size  to  pass  through  the  tunnel;  and  in  or- 
der to  guard  against  sending  into  the  tunnel 
cars  that  were  too  large  to  pass  safely 
through  the  opening  while  the  scaffolding 
was  there,  a  tunnel  gauge  was  constructed 
about  a  half  mile  distant  from  each  open- 
ing of  the  tunnel.  These  gauges  were  con- 
structed by  placing  poles  upon  either  side  of 
the  track,  and  by  placing  over  the  track,  and 
attached  to  the  poles,  light  pieces  of  timber 
that  would  leave  a  space  in  width  and  height 
on  the  sides  of  and  above  the  track  that 
was  equal  to  the  open  space  left  between 
the  timbers  in  the  tunnel  through  which  the 
cars  would  pass.  In  this  way  it  was  easy 
to  determine  when  a  car  was  too  large  to. 
go  through  the  tunnel  without  striking  the 
scaffolding;  for.  If  the  car,  either  by  its 
great  width  or  its  height,  would  strike  the 
side  or  the  top  of  the  tunnel  gauge,  either  of 
those  facts  would  show  that  the  car  was  too 
large  to  pass  safely  through  the  tunnel,  and 
it  would  then  be  cut  out  of  the  train  and 
sent  back.  The  tunnel  was  about  2,300  feet 
in  length,  and  this  precaution  was  necessary 
for  the  protection  of  the  men  at  work  inside 
of  the  tunnel.  Roe  was  front  brakeman  on  a 
north-bound  freight  train  composed  of  from 
30  to  35  cars.  After  the  train  had  passed 
through  the  southern  tunnel  gauge  and 
through  the  tunnel,  it  went  onto  a  side  trade 
just  north  of  the  tunnel  for  the  purpose  of 
permitting  a  south-bound  train  to  pass.  Aft- 
er the  south-bound  train  had  passed.  Roe's 
train  started  north,  and  he  threw  the  switch 
that  let  his  train  pass  onto  the  main  track. 
He  then  climbed  back  to  the  top  of  a  box 
car,  and  walked  back  to  the  fourth  car  for 
the  purpose  of  transmitting  to  the  engineer 
the  signals  that  were  expected  from  the  flag- 
man when  the  rear  end  of  the  train  had  pass- 
ed from  the  switch  to  the  main  track.  When 
that  was  accomplished,  it  was  necessary  for 
the  flagman  to  throw  the  switch,  lock  it,  and 
get  back  onto  the  train ;  and,  as  it  required 
from  one  to  two  minutes  for  this  to  be  done. 
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tbe  train  was  required  to  slow  np,  in  order 
that  the  flagman  might  regain  the  train.  At 
this  point  the  track  curved  to  such  an  ex- 
tent that  the  engineer  could  not  see  the  flag- 
man, and  It  was  necessary  for  Roe,  being  the 
front  brakeman,  to  pass  the  signals  from 
the  flagman  to  the  engineer.  While  Roe  was 
standing  or  walking  along  upon  tbe  top  of  the 
fourth  box  car,  looking  southwardly  for  the 
signal  from  tbe  flagman,  and  with  his  back 
toward  the  engine,  tbe  car  passed  under  tbe 
tunnel  gauge  and  knocked  him  ofT,  and  onto 
a  gondola  car,  which  waa  tbe  next  car  in 
the  train.  His  right  arm  was  broken  near 
the  wrist,  his  face  was  bruised,  his  knee 
was  hart,  and  it  1b  claimed  that  his  hearing 
in  one  ear  has  been  permanently  injured.  He 
sned  tbe  company  and  recovered  a  verdict 
for  |2,e00,  and  from  the  Judgment  based  up- 
on that  verdict,  the  company  appeals. 

The  grounds  relied  upon  by  the  appellant 
for  a  reversal  are :  (1)  That  the  trial  court 
erred  In  not  sustaining  appellant's  motion  for 
an  instruction  peremptorily  directing  the  Jury 
to  find  for  It;'  (2)  that  the  damages  are 
grossly  excessive,  due,  as  it  is  claimed,  to  an 
instruction  which  authorized  the  Jury  to 
award  punitive  damages  in  addition  to  com- 
pensatory damages;  and  (3)  that  tbe  court 
erred  in  Instructing  the  Jury,  and  also  in  re- 
fusing to  give  instructions  asked  by  appel- 
lant. 

Tbe  argument  for  a  peremptory  instruction 
for  the  appellant  is  based  principally  upon 
the  fact  that  Roe  bad  been  working  for  ap- 
pellant for  a  year;  that  the  gauge  was  In 
fnll  view  of  persons  on  the  train;  that  ap- 
p^ee  was  an  experienced  brakeman ;  and, 
fnrtber,  that  he  knew  of  tbe  existence  of  the 
tnnnel  gauge  that  struck  him  and  caused  the 
injury.  It  is  trne,  Roe  had  been  working 
for  appellant  for  about  a  year  as  a  brake- 
man  on  freight  trains  which  passed  through 
the  Copper  Ridge  tunnel,  but  he  had  been 
sick  and  had  laid  off  for  some,  two  weeks 
before  he  was  hurt;  and  the  train  on  which 
be  was  hurt  was  tbe  first  on  which  he 
worked  after  the  gauge  was  erected.  Tbe 
only  information  tliat  Roe  had  of  the  exist- 
ence of  the  tnnnel  gauge  bad  been  acquired  a 
short  time  before  the  accident,  while  be  was 
traveling  over  this  ronte  on  the  rear  end  of 
t  passenger  train,  when  his  attention  bad 
been  called  to  it  by  a  fellow  passenger.  He 
saw  It,  but  there  is  no  evidence  that  he  linew 
Its  size,  the  height  of  the  top  crosspiece  of 
the  gauge,  or  that  he  noticed  its  exact  loca- 
tion with  reference  to  the  road.  He  says 
be  did  not  know  of  the  presence  of  the  gauge 
at  tbe  time  be  was  struck,  and  that  no  one 
had  called  lilB  attention  to  it  Tbe  appel- 
lant contends,  however,  that  notice  bad  been 
given  of  the  existence  and  location  of  the 
tnnnel  gauge  by  bulletins  posted  upon  the 
boUetin  boards  at  the  principal  stations  along 
tbe  road,  and  that  It  was  Roe's  duty,  under 
tbe  mlea  of   the  company,    to   read   these 


bulletins  for  tbe  purpose  of  protecting  him- 
self against  injury  from  temporary  obstruc- 
tions which  the  company  might  find  neces- 
sary to  place  along  its  track.  Roe  denies 
that  he  ever  saw  or  read  a  bulletin  in  connec- 
tion with  tbe  existence  of  this  tunnel  gauge, 
and  there  is  no  evidence  beyond  tbe  fact  that 
he  saw  it  from  the  passenger  train,  above 
referred  to,  that  he  had  ever  seen  or  knew 
of  it.  The  tunnel  gauge  had  been  placed 
there  for  the  protection  of  the  tunnel  and 
the  men  at  work  in  the  tunnel.  Under  this 
state  of  facts,  was  the  company  entitled  to  a 
peremptory  instruction? 

The  duty  of  the  company  is  laid  down  as 
follows  In  26  Cyc.  1130:  "A  railway  com- 
pany is  ttound  to  exercise  reasonable  care 
and  diligence  to  prevent  obstructions  or  erec- 
tions on,  over,  or  near  its  tracks  which  are  a 
source  of  danger  to  its  servants,  and  will 
be  held  liable  for  injuries  occasioned  by  its 
neglect  of  duty.  If  a  railway  company  know- 
ingly maintains  or  permits  a  bridge  over  its 
track  so  low  that  brakemen  cannot  perform 
their  duties  on  tbe  top  of  the  cars  with  rea- 
sonable safety,  it  is  liable  to  a  brakeman 
who,  having  no  knowledge  of  the  dangerous 
character  of  the  bridge,  is  struck  by  it  and 
injured  while  in  tbe  performance  of  bis  duty. 
In  tbe  absence  of  a  statutory  requirement 
on  the  subject,  the  failure  of  a  railway  com- 
pany to  maintain  whipping  straps,  telltales, 
or  bridge  guards  to  warn  brakemen  who  are 
on  top  of  a  train  that  it  is  about  to  pass  un- 
der a  bridge  so  low  as  to  imperil  their  lives 
is  not  legal  negligence,  unless  such  devices 
are  so  manifestly  serviceable  as  to  command 
tbe  consensus  of  intelligent  railroad  men,  and 
such  meh  do  not  honestly  differ  in  Judgment 
as  to  their  utiUty."  . 

A  tunnel  gauge,  in  construction  and  effect, 
is  very  similar  to  an  overhead  bridge,  except 
that  it  is  usually  more  dangerous  to  brake- 
men,  since  it  generally  leaves  a  smaller  space 
above  the  top  of  tbe  car.  While  a  bridge 
may  have  any  height  above  the  top  that  con- 
venience of  construction  may  dictate,  a  tun- 
nel gauge,  having  been  made  for  the  purpose 
of  measuring  the  contracted  space  within  the 
tunnel,  must  necessarily  be  no  larger  than 
that  contracted  space. 

The  question  of  a  railroad's  duty  and  lia- 
bility to  its  employes  in  tbe  construction  of 
overhead  bridges  was  carefully  considered  in 
Cincinnati,  etc.,  R.  Co.  v.  Sampson's  Adm'r, 
97  Ky.  65,  30  S.  W.  12,  16  Ky.  Law  Rep.  810, 
where  this  court  laid  down  the  following  rule 
as  to  tbe  reciprocal  rights  and  duties  of  the 
railroad  company  and  Its  employes  in  cases 
of  that  character:  "The  employe  assumes 
tlie  ordinary  risks  pertaining  to  an  employ- 
ment that  is  often  and  necessarily  attended 
with  much  danger,  but  this  does  not  exempt 
tbe  railroad  company  from  liability  when 
reasonable  precaution  on  Its  part  would  save 
its  employe  from  harm,  and  in  a  case  like 
this  where  tbe  exercise  of  tbe  slightest  care 
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would  have  prevented  the  accident.  There 
can  be  and  has  been  no  reason  assigned  In 
this  case  why  a  corporation  with  the  means 
to  construct  a  railway  would,  in  the  con- 
struction of  small  or  large  bridges,  leave 
them  in  such  a  condition  as  involves  its  em- 
ployes [brakemen]  In  Imminent  peril  when 
passing  through  them,  when  with  a  small  ex- 
penditure such  structures  in  this  regard  could 
be  made  perfectly  safe.  We  are  aware  of 
many  reported  cases,  some  of  which  have 
been  referred  to  by  counsel,  where  the  ab- 
sence of  ordinary  care  and  the  means  of 
knowing  the  condition  of  the  bridge  by  the 
employs  have  been  held  as  relieving  the  rail- 
way company  from  responsibility  in  such 
cases.  This  court,  however,  has  not  followed 
or  approved  those  decisions  In  reference  to 
such  structures,  but,  on  the  contrary,  In  the 
case  of  Derby's  Adm'r  v.  Kentucky  Central 
Railroad  Company,  4  S.  W.  803,  9  Ky.  Law 
Rep.  153,  plainly  Intimated  that.  If  the  In- 
testate In  that  case  had  been  required  to  be 
on  top  of  the  car  as  it  passed  through  the 
structure  in  discharge  of  his  duty,  and  was 
killed  by  reason  of  its  being  too  low  for 
the  cars  to  pass  under,  the  brakeman  stand- 
ing erect  upon  them,  a  recovery  would  have 
followed.  In  that  case  the  Jury  by  their  ver- 
dict said  the  structure  was  sufflclently  high 
to  enable  one  standing  erect  on  the  cars  ordi- 
narily used  by  the  company  to  pass  through 
safely,  and  the  Judgment  for  the  defendant 
was  affirmed  not  only  on  the  ground  that  the 
Intestate  knew  the  car  he  was  on  was  too 
high  for  him  to  stand  upon,  but  for  the  ad- 
ditional reason  that  he  was  master  of  the 
train,  and  had  made  it  up,  placing  In  the 
train  this  high  car  that  belonged  to  another 
road." 

In  Louisville  A  Nashville  R.  R.  Co.  v. 
Cooley's  Adm'r,  49  S.  W.  339,  20  Ky.  Law 
Rep.  1372,  Cooley  was  a  brakeman  on  a 
freight  train,  and  while  sitting  on  the  rear 
box  car  his  head  came  in  contact  with  the 
timbers  of  a  bridge,  and  he  was  instantly 
killed.  In  that  case  this  court  said:  "With- 
out going  Into  a  discussion  of  the  question, 
it  is  sufficient  to  say  that  it  was  negligence 
on  the  part  of  the  company  to  have  a  bridge 
constructed  as  was  this  one.  It  was  a  con- 
stant peril  to  the  lives  of  its  employes,  whose 
duties  called  them  on  top  of  trains.  When 
a  brakeman's  life  is  lost  In  consequence  of 
such  negligence,  the  company  cannot  excuse 
itself  by  simply  showing  that  he  knew,  be- 
fore receiving  the  injury,  the  bridge  was  so 
low  that  he  could  not  pass  over  it  with  safe- 
ty while  standing  on  top  of  the  cars.  Exi- 
gencies or  other  causes  may  arise  in  the  dis- 
charge of  his  duties  which  may  cause  him 
to  forget  the  danger  with  which  he  is  threat- 
ened, and  thus  cause  his  failure  to  avoid  in- 
Jury.  Cooley  was  killed  on  the  first  day  he 
served  as  brakeman  on  the  road,  between 
Paris  and  Maysville,  and  while  appellant  en- 
deavored to  show  that  he  had  knowledge  of 
the  location  of  the  bridge  and  the  danger  at- 


tending passing  over  It,  there  Is  no  evidence 
that  he  knew  the  exact  distance  from  the 
top  of  the  car  to  the  overhead  timbers.  If  be 
failed  to  measure  the  exact  distance  between 
the  top  of  the  car  and  bridge  with  his  eye, 
or  did  so,  but  failed,  after  reasonable  effort, 
to  get  his  body  in  an  exact  position  to  avoid 
a  collision  with  the  bridge,  it  seems  to  us 
that  the  appellant  should  suffer  the  losst  and 
not  the  intestate's  estate."  It  will  be  seen 
that  the  Cooley  Case  is,  in  its  controlling 
facts,  very  slmUar  to  the  case  at  bar,  and  in 
that  case  the  court  ruled  that  the  trial  Judge 
properly  submitted  the  question  to  the  Jury. 

In  Derby's  Adm'r  v.  Kentucky  Central  Co., 
4  S.  W.  803,  9  Ky.  Law  Rep.  153,  155,  Derby, 
a  conductor,  lost  his  life  while  walking  on  or 
descending  from  a  box  car  on  a  train  that 
was  passing  through  an  overhead  bridge;  and, 
in  considering  the  rights  and  duties  of  tlie 
master  and  servant  under  such  drcmnstanc- 
es,  this  court  said:  "We  think  the  rule  is 
that'  railroad  companies  are  not  bound  to 
furnish  appliances  absolutely  safe,  but  that 
they  must  use  reasonable  care  to  provide 
such  as  are  reasonably  adequate  and  safe  for 
the  use  of  their  employ^  The  latter,  in 
accepting  the  employment,  assume  all  tbe 
ordinary  risks  of  the  business;  but,  if  en- 
gaged in  operating  the  trains,  they  cannot 
well  know,  and  it  is  not  a  part  of- their  busi- 
ness to  ascertain,  the  condition  of  the  appli- 
ances in  use,  unless  they  are  immediately 
under  their  care  and  subject  to  their  control. 
They  do  not  contract  with  reference  to  them. 
Thus  a  brakeman  has  a  right  to  rely  upon 
the  company  using  reasonable  care  In  pro- 
viding a  safe  trade  He  has  no  opportunity 
to  inspect  It ;  it  is  not  a  part  of  his  business: 
and,  unless  he,  in  fact,  knows  of  its  defective 
condition,  and  recklessly  exposes  himself  to 
the  danger,  he  la  not  chargeable  with  neglect. 
The  master  cannot  place  an  additional  or 
extra  risk  upon  tbe  servant  without  notice 
to  him." 

The  doctrine  as  announced  In  the  Sampson 
Case,  supra,  has  been  approved  and  followed 
by  this  court  in  Hughes'  Adm'r  v.  Louisville 
&  Nashville  R.  R.  Co..  104  Ky.  774,  48  S.  W. 
671,  20  Ky.  Law  Rep.  1029,  Flnley  ▼.  Louis- 
ville Ry.  Co.,  lOS  S.  W.  843,  31  Ky.  Law  Bep. 
740,  and  Louisville  &  Nashville  R.  R.  Go.  r. 
Hahn's  Adm'r,  185  Ky.  251,  122  S.  W.  142. 

Furthermore,  it  appears  from  tbe  testi- 
mony of  King,  appellant's  bridge  supervisor, 
that"  a  device  known  as  a  "telltale"  could 
have  been  erected  as  a  protection  against 
danger  from  the  tunnel  gauge,  and  at  a  rea- 
sonable expense.  A  "telltale" '  is  made  by 
erecting  poles  upon  either  side  of  the  track, 
with  an  overhead  connecting  crossbar,  from 
which  several  leather  straps  or  ropes  are 
hung  at  a  distance  that  will  show  tbe  open 
space  in  the  hrldge  or  tunnel  through  which 
the  ti-ain  is  about  to  pass.  If  the  straps 
touch  the  head  of  tbe  brakeman  while  stand- 
ing upon  the  car,  he  is  thereby  notified  tbat 
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the  open  space  tn  the  bridge  or  tunnel  will 
strike  his  head,  and  that  he  must  prepare 
for  It  Some  states  have  statutes  requiring 
"telltales"  to  be  erected  to  give  warning  of 
all  overhead  obstructions,  and,  though  we 
have  no  statute  upon  that  subject  In  Ken- 
tncky,  we  do  not  see  why  It  Is  not  a  reason- 
able precaution  that  should  be  taken  by  a 
railroad  company  for  the  protection  of  its 
employes.  This  Is  particularly  true  in  the 
case  of  a  tunnel  gauge,  which,  by  reason  of 
its  purpose,  is  necessarily  more  contracted  as 
to  its  size,  and  therefore  probably  fully  as 
dangerous  to  the  brakeman  as  a  tunnel  or  an 
overbead  bridge.  We  are  of  opinion,  there- 
fore, that  the  court  properly  overruled  appel- 
lant's motion  for  a  peremptory  Instruction. 

The  second  objection  Is  based  upon  the  al- 
leged error  contained  in  the  third  instruc- 
tion to  the  Jury,  which  reads  as  follows:  "If 
joa  find  for  the  plaintiff  under  instruction 
No.  1  above,  then  you  will  give  to  him  in 
your  verdict  what  you  may  believe  from  the 
evidence  to  be  a  fair  compensation  for  the 
mental  and  physical  pain  and  suffering  whlcb 
he  has  endured  by  reason  of  his  injuries,  if 
any,  and  which  you  may  believe  from  the  evi- 
dence he  will  hereafter  endure,  if  any,  by 
reason  of  such  injuries.  Including  a  fair 
compensation,  according  to  the  evidence,  for 
any  loss  of  time  caused  thereby  and  for  any 
loss  of  power  to  earn  money  caused  thereby, 
Including  any  diminution  of  bis  power  to  earn 
money  In  the  future  by  reason  of  the  per- 
manency of  bla  injuries,  if  yon  believe  they 
are  permanent,  even  though  you  may  believe 
that  such  injuries  were  the  result  of  the  or- 
dinary neglect  or  n^ligence  of  the  defendant 
only;  and  if  you  ediall  further  believe  from 
the  evidence  that  the  plaintlfTs  Injuries  were 
cansed  by  and  were  the  result  of  the  gross  or 
wanton  negligence  of  the  defendant,  as  de- 
fined above  in  instruction  No.  2,  then  yon 
may.  In  your  discretion,  find  any  additional 
ram  for  the  plaintlfC  by  way  of  punitive 
danoages  or  pnnlslunent  for  the  injuries  done 
to  Urn  as  to  yon  shall  seem  right  and  Just 
from  all  the  eTldence,  not  exceeding  in  all, 
for  the  plaintiff,  the  sum  of  fifteen  thousand 
dollars  ($15,000.00),  the  amount  claimed  in 
the  petition." 

It  Is  claimed  that  the  damages  are  grossly 
excessive,  and  that  the  finding  of  the  Jury 
was  brouf^t  about,  or  aggravated,  by  the 
clanse  in  the  above  Instruction  which  au- 
thorized the  Jury  to  award  punitive  damages. 
We  are  clearly  of  opinion,  however,  that  thlft 
objection  Is  not  well  founded,  for  the  reason 
that  the  size  of  the  verdict  shows  that  It  was 
not  awarded  as  a  punishment  against  the  ap- 
pellant. Where  a  young  man  19  years  old 
has  had  his  right  wrist  broken,  and  was  oth- 
erwise bruised  and  injured,  with  his  bearing 
probably  permanently  impaired,  it  can  hard- 
ly be  claimed  that  $2,600  is  any  more  than 


compensation  for  his  Injuries,  suffering,  loss 
of  time,  and  diminution  of  power  to  earn 
money  in  the  future.  In  Illinois  Central  K. 
R.  Co.  V.  Mayes,  142  Ky.  382,  134  S.  W.  436, 
this  court  declined  to  reverse  a  Judgment 
for  damages  for  personal  injuries,  where  it 
appeared  that  the  award  was  not  more  than 
strict  compensation,  although  the  Jury  had 
been  Instructed  that  they  might,  in  tbeir  dis- 
cretion, as  was  done  here,  award  punitive 
damages.  If  they  found  the  negligence  was 
gross.  We  are  of  opinion  that  the  verdict  In 
this  case  comes  within  that  rule. 

It  Is  further  contended  that,  in  using  the 
words,  "and  which  you  may  believe  from  the 
evidence  he  will  hereafter  endure,  if  any,  by 
reason  of  such  Injuries,"  In  the  third  instruc- 
tion, they  should  have  been  qualified  so  as 
to  tell  the  Jury  that  they  could  not  award 
anything  on  account  of  future  pain  and  suf- 
fering, unless  it  was  reasonably  certain  that 
he  would  endure  future  pain  and  suffering. 
We  think  this  criticism  of  the  instruction  is 
hypercritical.  The  instruction  as  drawn, 
when  fairly  construed,  carries  the  idea  that 
the  future  pain  and  suffering  should  be  rea- 
sonably certain  in  order  to  authorize  the 
Jury  to  award  anything  to  the  appellee  upon 
that  account 

It  is  also  contended  that  instruction  No. 
3,  which  authorized  the  Jury  to  find  damages 
on  account  of  future  loss  of  time  and  loss 
of  earning  power,  Is  open  to  the  same  objec- 
tion, and  also  to  the  further  objection  that, 
as  to  the  permanency  of  appellee's  injuries, 
the  Instruction  did  not  require  the  jury  to  be- 
lieve "from  the  evidence"  that  the  injuries 
were  permanent,  but  authorized  a  recovery 
upon  this  ground,  "if  you  believe  they  are 
permanent"  The  instruction  must  be  read 
as  a  whole;  and  we  conclude  that  when  so 
read  it  necessarily  meant,  and  that  the  Jury 
must  have  understood  it  to  mean,  that  they 
could  not  return  a  verdict  from  any  mere  be- 
lief that  they  might  have,  in  the  absence  of 
evidence  upon  that  subject  The  instruction 
repeatedly  required  them  to  base  their  find- 
ings upon  the  evidence;  and  we  are  satisfied 
that  the  Instruction  as  drdwn  was  not  preju- 
dicial to  the  appellant 

The  instructions  given  by  the  court  fully 
covered  the  case,  and  It  was  not  error  to  re- 
fuse the  specific  instructions  asked  by  the  ap- 
pellant 

The  Judgment  Is  afllrmed,  with  damages. 


BEVINS  V.  COLLINSWORTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  6,  1911.) 

1.  Public  Lands  (§  151»)— Lands  of  Statb 
— Entry  and  Survey — Effect. 

Under  Ky.  St.  gS  4702-4704  (Russell's  St. 
a  2758al-27o8a3),  providing  for  the  entry  and 
survey  of  public  lands  by  appropriaton,  nei- 
ther the  entry  nor  the  survey  passes  the  legal 
title  from  the  state,  but  vests  in  the  appropri- 
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ator  only  an  inchoate  right  on  which  a  subse- 
quent legal  title  may  be  erected,  and  is  effective 
to  withdraw  the  land  from  farther  appropria- 
tion. 

[Ed.  Note.— For  other  cases,  see  Public 
Lnnds,  Cent  Dig.  S|  411-437;  Dec.  Dig.  i 
151.*] 

2.  Public  Lands  (§  151*)— Appropriation- 
Vacant  Lands. 

Ky.  St.  i  4702  (Russell's  St  i  27.o8al),  de- 
clares that  none  but  vacant  lands  shall  be  sub- 
ject to  appropriation,  and  that  every  entry,  sur- 
vey, or  patent  shall  be  void  so  far  as  it  embrac- 
es land  previously  entered,  surveyed,  or  patented. 
Section  4703  (Russell's  St.  {  2758a2)  declares 
that  any  person  wishing  to  appropriate  vacant 
and  unappropriated  land  may  on  application  to 
the  county  court  obtain  an  order  authorizing 
him  to  enter  and  survey  any  number  of  acres 
not  exceeding  200,  and  by  an  entry  in  the  sur- 
veyor's book  may  appropriate  the  lands  called 
for  in  one  or  more  parcels.  And  section  4704 
(Russell's  St.  g  2758a3)  provides  that  the  sur- 
veyor shall  survey  the  entries  in  succession 
from  the  point  of  time  in  which  the  same  were 
made.  Beld,  that  where  defendant,  believing 
that  he  had  actually  surveyed  an  entire  vacant 
area  which  he  bad  previously  entered,  had  pos- 
session of  a  part  of  the  land  entered  exclusive 
of  the  survey,  and  had  repeatedly,  openly^  and 
continuously  exercised  acts  of  proprietorship  in- 
dicating a  purpose  to  become  the  owner  in  ev- 
ery sense,  and  such  continuation  was  known  to 
plaintiff  at  the  time  of  the  action,  and  plaintiff, 
a  county  deputy  sheriff,  attempted  to  survey 
and  enter  the  lands  not  included  in  defendant's 
survey,  plaintiff's  attempt  to  enter  and  appro- 
priate such  land  was  void,  notwithstanding  de- 
fendant had  never  received  a  patent  therefor, 
under  the  rule  that  others  than  the  state  can- 
not call  in  question  collaterally  such  irregulari- 
ties in  proceedings  to  locate  the  same  land. 

[EM.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  411-'137;  Dec.  Dig.  { 
151.»] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Mont  Bevlns  against  M.  B.  Ool- 
llnsworth.  Judgment  for  defendant,  tind 
plaintiff  appeals.    Affirmed. 

James  M.  Roberson,  for  appellant  Butler 
&  Moore,  for  appellee. 

O'REAR,  3.  On  September  2,  1889,  there 
was  entered  on  the  surveyor's  books  In  Pike 
county  the  following:  "Entered  land  war- 
rant No.  283  for  50  acres  for  Thos.  Collins- 
worth  on  the  vacant  and  unappropriated  land 
of  Pike  county  and  located  it  on  the  follow- 
ing land  on  the  Petit  Br.  of  Johns  Cr.  in 
between  and  binding  on  two  surreys  one 
for  50  acres  made  in  the  name  of  Wm.  Mills 
and  one  for  164  acres  in  the  name  of  the 
same  party  and  binding  on  the  land  of  the 
heirs  of  Moses  B.  Collinsworth,  running  so 
as  to  include  the  vacant  and  unappropriated 
lands  In  said  bounds,  binding  also  on  the 
lands  of  Penlna  James.  James  M.  Staton,  S. 
P.  Co.,  by  Wm.  M.  Connolly,  D.  8."  It  is 
conceded  that  prior  thereto  Thomas  Collins- 
worth  bad  purchased  and  caused  to  be  is- 
sued to  him  a  land  warrant  (No.  283)  from 
the  Pike  county  court  for  SO  acres  of  vacant 
and  unappropriated  lands  In  Pike  county. 
The  surveyor  of  Pike  county  certified  as  fol- 


lows: "Surveyed  on  the  7th  day  of  Sept 
1889,  for  Thomas  Collinsworth  twenty-nine 
(29)  acres  of  the  vacant  and  unappropriateo 
land  of  Pike  county,  Kentucky,  by  virtue  oi 
part  of  a  Pike  county  court  land  warrant. 
No.  283  for  fifty  (50)  acres,  dated  Sept  2. 
1889,  which  warrant  Is  herewith  filed.  Said 
land  is  situated  on  the  head  waters  of  the 
Petlt's  branch  of  John's  Cre^,  Pike  county, 
Kentucky,  and  bounded  as  follows:  Beginning 
at  two  hickories,  two  chestnut  oaks,  and  two 
black  oaks,"  etc.,  proceeding  to  describe  the 
bouudary  by  courses,  distances,  and  timber 
comers.  The  surrey  was  not  registered  in 
the  land  office  at  Frankfort,  nor  was  a  patent 
issued  upon  it.  The  remainder  of  the  bound- 
ary entered  has  never  been  surveyed  for 
Collinsworth,  and  of  course  no  patent  has 
issued  for  It  to  him.  Many  years  prior  to 
1889,  Thomas  Collinsworth  had  taken  a  deed 
for  a  larger  boundary  of  land,  including  the 
territory  covered  by  his  entry.  He  believed 
that  it  was  all  covered  by  patents  owned  by 
his  grantor.  But  discovering  in  1889  that 
this  parcel  was  not  so  covered,  he  took  the 
steps  indicated.  He  then  believed  that  the 
survey  of  29  acres  covered  all  the  vacant 
lands  In  the  boundary  covered  by  his  entry. 
But  it  did  not.  Thereafter  he  contlnaed  to 
exercise  acts  of  ownership  over  the  entire 
area  covered  by  his  entry,  cutting  and  sell- 
ing from  it  a  large  quantity  of  sawlogs,  and 
clearing  and  inclosing  a  small  parcel  of 
It  Upon  his  death,  this  land,  with  other 
lands,  was  sold  to  pay  his  debts,  and  has  been 
conveyed  to  appellee,  who  continued  to  exer- 
cise similar  acts  of  ownership,  and  claimed 
it,  listing  it  for  taxation,  and  doing  as  any 
owner  would  with  open  woodland  forest  In 
190?  appellant,  who  was  then  a  deputy  sur- 
veyor of  Pike  county,  surveyed  for  himself 
46  acres  upon  a  land  warrant  issued  to  him 
shortly  prior  thereto,  so  as  to  embrace  part 
of  the  same  laud  covered  by  Thomas  OolUnSi 
worth's  prior  entry,  and  the  most  of  that 
included  in  his  29-acre  patent  Appellant 
caused  his  survey  to  be  registered  in  the 
land  office,  and  a  patott  to  Issue  to  him 
for  the  46  acres.  At  the  time  of  his  sur- 
vey he  knew  that  Thomas  Collinsworth  had 
caused  an  entry  and  a  survey  to  he  made  in 
that  neighborhood,  but  then  did  not  investi- 
gate to  learn  precisely  where  the  land  was 
located.  His  survey  was  surreptitious,  be- 
ing purposely  conceided  from  appellee,  who 
had  become  the  owner  of  the  Thomas  Collins- 
worth claim.  Appellant  then  brought  this 
suit  against  appellee,  asserting  title,  and  al- 
leging that  appellee  was  cutting  timber  and 
threatening  to  fence  the  land  embraced  in 
the  46-acre  patent  An  injunction  staying 
further  trespass  was  obtained.  The  circuit 
court  dismissed  appellant's  petition,  and  he 
consequently  prosecutes  this  appeal.. 

A  plat  of  the  territory  in  dispute  is  sub- 
Joined  to  show  more  fully  the  situation : 


•For  othar  cues  see  same  topic  and  section  NUMBER  in  Oso.  Dig.  *  Am.  Dig.  Kajr  No.  Series  *  Rep'r  Indexo* 
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Appellant's  contention  Is  tbat  Tbomas  Col- 
llnsworth  abandoned  bis  entry,  as  well  as 
his  survey,  by  failing  for  so  long  to  carry  Into 
grant  the  title  be  sought  to  procure.  Or,  If 
that  be  not  true  as  to  that  surveyed,  It  Is 
true  as  to  tbat  entered  and  not  surveyed. 
Tbe'oplnlOTi  in  Bryant  v.  Wood,  90  Ky.  530, 
14  8.  W.  498,  12  Ky.  Law  ftep.  454,  Is  relied 
on.  For  the  correct  application  of  the  con- 
trolling principle  of  tbat  case,  a  study  of 
the  statutes  and  other  decisions  construing 
them  is  necessary. 

The  present  statute  regulating  the  appro- 
priation of  vacant  lands  (sections  4702-4705, 
Ky.  St.  [Russell's  St  ff  2758al-2758a4])  Is 
substantially  the  same,  on  the  points  here 
Involved,  as  were  the  Oeneral  Statutes,  in 
force  when  appellee's  entry  and  survey  were 
made,  and  the  same  as  during  the  existence 
of  Revised  Statutes  (1856  to  1873),  and  the 
same  as  was  the  act  of  1835  (Loughborough's 
Statute  Laws  of  Kentucky,  pp.  386-388). 
Only  vacant  and  unappropriated  lands  are 
the  subject  of  dlsijosal  by  the  coimty  courts. 
Section  4702,  Ky.  St  "None  but  vacant 
lands  shall  be  subject  to  appropriation  under 
this  chapter.  Every  entry,  survey,  or  pat- 
ent made  or  issued  under  this  chapter,  shall 
be  void,  BO  far  as  it  embraces  lands  previous- 
ly entered,  surveyed  or  patented."  Section 
4704,  Ky.  St.  As  to  an  entry  of  vacant  lands 
for  purposes  of  appropriation,  section  4703, 
Ky.  St,  provides:  "Any  person  who  wishes 
to  appropriate  any  vacant  and  unappropriat- 
ed lands,  may,  on  application  to  the  county 
court  of  the  county  in  which  the  same  lies, 
and  paying  therefor  such  price  as  the  court 
may  allow,  not  less  than  five  dollars  per 
hundred  acres,  obtain  an  order  of  court  au- 
thorizing him  to  enter  and  survey  any  num- 
ber of  acres  of  such  land  in  the  county,  and 
not  more  than  200  acres.  The  party  obtain- 
ing such  order  may,  by  an  entry  in  the  sur- 
veyor's, book  of  the  county  describing  the 
same,  appropriate  the  quantity  of  land  It 
calls  for  In  one  or  more  parcels,  as  he  may 
think  proper ;  but  no  one  person  shall,  under 
this  chapter,  enter,  survey,  or  cause  to  be 
patented,  more  than  200  acres  of  land  in  any 
one  county."  By  section  4704,  Ky.  St,  the 
surveyor  is  required  to  survey  the  entries  In 
the  succession  in  the  point  of  time  In  which 
the  same  are  made.  We  thus  see  that  the 
proper  entry  Is  the  pre-emption  of  the  right 
of  survey.  Neither  the  entry  nor  the  sur- 
vey passes  the  legal  title  from  the  state.  But 
they  vest  an  "inchoate  right"  in  the  entrant 
(FUppin  V.  Hays,  3  Mete.  215),  upon  which 
subsequent  legal  title  and  rights  may  be 
erected,  as  well  as  withdraw  from  further 
appropriation  the  land  so  designated. 

It  may  be  conceded  that  lands  once  en- 
tered, or  even  surveyed  or  patented,  may  be 
recovered  by  the  commonwealth,  as  for  fraud 
practiced  in  their  procuration,  or  for  some 
irregularity  in  proceeding  that  would  vitiate 
it      Instances    too    nifiuerous    are    shown 


where  the  state  might,  but  has  not,  taken 
advantage  of  some  wrong  done  It  to  repossess 
the  .title  and  land.  If  the  state  has  not 
chosen  to  do  so,  it  may  be  because  it  was 
deemed  that  actual  settlement  and  Improve- 
ment were  the  main  considerations,  and  that 
where  these  have  resulted  It  did  not  matter 
so  much  by  what  looseness  of  proceedings  it 
was  accomplished;  that  it  were  better  to 
leave  undisturbed  those  who  through  ignor- 
ance, or  in  good  faith,  had  Invested  In  the 
title,  than  to  exact  a  more  scrupulous  regard 
for  mere  proceedings.  But,  however  tbat 
may  be,  the  policy  of  the  state  seems  to  have 
been  not  to  proceed  against  such  entrants; 
and  the  courts  have  steadfastly  refused  to 
let  others  call  in  question  collaterally  such 
irregularities.  Bledsoe  v.  Wells,  4  Bibb,  329 : 
Jennings  v.  Whltaker,  4  T.  B.  Mon.  51; 
Marshall  v.  McDanlel,  12  Bush,  381;  Atch- 
ley  V.  Latham,  2  Litt.  362;  Pearson  t.  Bak- 
er, 4  Dana,  322 ;  Cain  v.  Flynn,  4  Dana,  501; 
Ray  V.  Barker,  1  B.  Mon.  368;  Sutton  v. 
Menser,  6  B.  Mon.  438;  Taylor  v.  Fletcher, 
7  B.  Mon.  81;  Little  v.  Bishop,  9  B.  Mon. 
246;  McMillan  v.  Hutcbeson,  4  Bush,  616. 
The  system  iU'  Kentucky  by  which  public 
lands  east  of  the  Tennessee  river  have  been 
appropriated  is  open  to  grave  confusion,  if 
not  abuse.  If  two  or  more  enter,  survey,  or 
patent  the  same  land.  It  results  In  confusion 
of  rights,  therefore  weakening  values  and  uu- 
setUing  the  stability  of  titles  to  lands.  Noth- 
ing aside  from  war  could  be  more  hurtful  to 
a  state.  It  was  therefore  that  the  common- 
wealth, which  bad  inherited  its  system  as 
well  as  its  lands  from  Virginia,  who  bad 
already  granted  hundreds  of  thousands  of 
acres  by  such  proceedings,  early  endeavored 
by  legislation  to  put  a  stop  to  further  cause 
of  confusion.  The  statute  lu  Its  present  form, 
substantially,  was  enacted  early  In  the  last 
century.  Its  aim  was  primarily  to  prevent 
confusion  of  titles.  The  flat  was  inexorable. 
Land  once  entered  or  surveyed,  or  patented, 
was  by  virtue  of  tbat  fact  withdrawn  from 
further  entry,  survey,  or  patent.  It  was  not 
meant  to  leave  It  to  the  Judgment  of  the 
county  surveyor,  much  less  to  the  Junior  en- 
trant, to  determine  whether  the  preceding 
acts  had  been  sufflclent,  and  to  bring  it  into 
dispute  by  a  test  between  them.  That  Is 
precisely  what  was  Intended  to  be  prevented. 
It  was  to  remove  the  possibility  of  such  con- 
troversy, and,  incidentally,  to  protect  the 
public  from  mere  speculative  claims,  and  the 
litigious  adventurer.  It  was  therefor  this 
court,  in  Goosling  v.  Smith,  90  Ky.  at  page 
159,  13  S.  W.  at  page  438,  11  Ky.  Law  Rep. 
at  page  992,'  speaking  of  that  part  of  section 
4704,  Ky.  St,  quoted  above,  said:  "The  lan- 
guage quoted  precludes  necessity  of  concur- 
rence of  entry,  survey,  and  patent  by  and 
for  one  party  in  order  to  render  void  sub- 
sequent entry,  survey,  or  patent  of  the  same 
land  for  another;  but  in  express  terms 
makes  the  existence  of  either  sufficient"    Tbe 
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same  declaration  was  adhered  to  In  Kirk  t. 
Wllliimson,  82  Ky.  161 :  Davidson  v.  Coombs, 
5  Ky.  Law  Rep.  812;  Terry  t.  Johnson,  96 
Ky.  95,  2T  S.  W.  984,  16  Ky.  Law  Rep.  307, 
In  Gibson  v.  Board,  102  Ky.  505,  43  S.  W. 
GS4,  19  Ky.  Law  Rep.  1588,  the  question  was 
again  examined,  with  evident  care.  Although 
unwilling  to  venture  upon  a  reason  for  cer- 
tain features  of  the  statute  supposed  to  be 
inconsistent,  the  court  concluded:  "We  feel 
that  we  should  adhere  to  the  previous  rul- 
ings of  the  court"  Gibson  v.  Board  has 
been  followed  by  the  cases  of  Miracle  v.  Ar- 
nett,  44  S.  W.  641,  19  Ky.  Law  Rep.  1855; 
Boreing  v.  Hurst,  45  S.  W.  522,  20  Ky.  Law 
Rep.  185;  Morgan  v.  Morgan,  45  S.  W.  497, 
20  Ky.  Law  Rep.  191;  Ohio  &  B.  S.  R.  R. 
Co.  V.  Wooten,  46  S.  W.  681,  20  Ky.  Law  Rep. 
386;  Cornett  v.  Combs,  53  S.  W.  32,  21  Ky. 
Law  Rep.  838 ;  and  Gray  v.  Peay,  82  S.  W. 
1006,  26  Ky.  Law  Rep.  090.  In  Boreing  v. 
Hurst  a  survey  had  been  made  in  1869,  but 
it  was  not  carried  into  grant  until  1894. 
Another  survey  was  made  covering  the  same 
land  November  12,  1889,  which  was  carried 
into  grant  July  14,  1890.  The  court  held  the 
Junior  survey  void  under  the  statute.  The 
case  of  Gray  v.  Peay,  supra,  is  very  much 
like  the  case  at  bar.  Peay,  Sr.,  had  entered 
and  surveyed  the  land  in  18T3,  but  failed 
to  get  a  patent.  Nevertheless  be  took  posses- 
sion, exercising  similar  acts  of  ownership 
to  those  of  Colllnsworth  In  this  case.  In 
1884  Gray  surveyed  and  patented  the  land. 
Gray's  survey  and  patent  were  held  void  un- 
der the  statute.  In  Aulick  v.  Colvin,  6  B. 
Mod.  289,  43  Am.  Dec.  164,  it  was  held  that 
one  entitled  to  a  pre-emption  might  main- 
tain an  action  against  one  who  had  subse- 
quently procured  a  patent  to  Issue  for  the 
land,  to  cause  its  conveyance  to  the  former, 
provided  his  conduct  showed  he  bad  not 
abandoned  his  pre-emption,  citing  Johnson 
V.  Gresham,  5  Dana,  542,  and  Harrison  v. 
Woodruff,  6  Dana,  188.  And  In  Goosling  v. 
Smith,  supra,  the  court  observed:  "While 
therefore,  the  party  who  makes  the  first  en- 
try of  land  then  subject  to  entry  may,  if  nec- 
essary, enforce  by  Judicial  proceedings  his 
right  to  have  survey  first  made,  nevertheless, 
if  there  has  been  already  either  an  entry  or 
survey  made  of  the  same  land  by  another, 
his  entry,  survey,  and  patent  are,  in  the 
meaning  of   the  statute,    to   b^   treated   as 

TOld." 

Now,  taking  up  the  case  of  Bryant  v. 
Wood,  supra,  relied  on  by  appellant:  Wood 
caused  a  survey  to  be  made  on  his  warrant 
in  1853.  It  was  never  carried  into  grant. 
Nor  did  he  take  possasslon  or  Indicate  a  pur- 
pose to  do  so.  In  1884  a  patent  Issued  upon 
a  Janlor  survey  in  the  name  of  Bryant.  In 
1888  Wood  sued  Bryant  in  equity  to  restrain 
him  from  cutting  timber  on  the  land.  The 
court  said.  Inter  alia:  "The  party  by  sur- 
vey acquires  a  claim  to  the  land,  or  what 
has  been  termed  by  this  court  'an  inchoate 
title'    Fllppin  v.  Hays,  3  Mete.  215.    If  he 


falls  to  return  the  survey  to  the  land  office 
within  the  time  fixed  by  statute,  this  Incho- 
ate right  stUl  exists,  and  may  be  perfected 
by  grant,  vesting  him  with  the  legal  title 
from  the  time  of  Its  Issual.  This  certainly 
does  not  mean,  however,  that  this  inchoate 
right  is  to  exist  forever,  regardless  of  the  po- 
sition of  the  partiea  •  •  •  The  appel- 
lee never  carried  his  survey  into  grant.  It 
was  made  35  years  ago.  He  furnishes  no 
reason  for  his  long  delay,  and  doubtless  none 
exists.  He  has  never,  so  far  as  the  record 
shows,  been  In  possession  of  the  land;  and 
now,  after  the  state  has  granted  It  to  others, 
and  they  have  paid  for  It,  and  are  In  pcsses- 
slon  of  it,  and  have  likely  Improved  it.  more 
or  less,  he  springs  up,  as  if  from  a  Rip  Van 
Winkle  sleep,  and  asserts  claim  to  it. 
•  •  •  Whether  you  term  it  an  Inchoate 
right  or  title  which  he  acquires,  it  Is  but  an 
equity.  The  law  looks  to,  and  public  policy 
requires,  a  perfection  of  it  by  grant  within 
a  reasonable  time.  The  party  may  lose  the 
inchoate  right  by  neglect  or  laches  on  his 
part.  He  may,  by  long  delay,  lead  the  state, 
and  Individuals  acting  in  good  faith,  to  be- 
lieve be  has  abandoned  it  and  all  intention 
of  perfecting  It  by  grant." 

Earlier  in  the  opinion  the  court  asserted 
that  the  plaintiff  must  recover  upon  the 
strength  of  his  own  right.  The  court  did  not 
say,  nor  Intimate,  that  Bryant's  survey  and 
patent  were  not  void.  Goosling  v.  Smith 
had  been  decided  April  17,  1890.  Bryant  v. 
Wood  was  decided  October  11,  1890.  The 
two  cannot  be  held  In  conflict.  Bryant  v. 
Wood  was  rested  on  the  doctrine  of  laches, 
available  In  equity  to  deny  a  plaintiff,  who 
has  a  legal  right,  but  who  has  slept  on  It  so 
long  as  to  hare  induced  others  to  suppose  it 
did  not  exist,  the  right  to  recover  against 
one  whom  he  has  by  his  conduct  probably 
misled,  and  who  In  good  conscience  ought 
not  to  be  disturbed.  The  situation  here  Is 
radically  different.  Bevlns  was  not  misled. 
He  knew  to  the  contrary.  Colllnsworth  was 
in  possession  of  a  part  of  the  land  entered 
(exclusive  of  his  survey)  and  had  repeatedly, 
openly,  and  continuously  exercised  such  acts 
of  proprietorship  as  Indicated  a  purpose  to 
become  owner  in  every  sense.  He  believed 
he  had  actually  surveyed  the  entire  vacant 
area  w^hich  he  had  previously  entered.  Ills 
conduct  Is  such,  as  before  remarked,  as  was 
shown  by  the  entrant  in  Gray  v.  Peay,  su- 
pra. But  whether  Colllnsworth  had  such 
title  as  he  might  have  maintained  an  action 
at  law  or  In  equity  upon  is  beside  the  present 
Inquiry.  He  is  not  suing  as  plaintiff.  Ap- 
pellant must  recover  upon  strength  of  bis 
title,  regardless  of  the  weakness  of  his  ad- 
versary's. The  statute  and  every  case  ex- 
amined are  to  the  effect  that  his  survey  is 
void.  So  is  his  patent.  He  is  without  a 
standing  in  this  suit. 

Colllnsworth's  heirs  may  yet  perfect  their 
survey  by  having  a  patent  issue,  If  there  be 
no  valid  defense  by  the  state.    And  as  his 
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entry  has  sot  been  satisfied,  nor  bis  warrant 
exhausted,  he  may  yet  hare  surrey  and  pat- 
ent for  the  balance,  so  far  as  anything  hin- 
dering is  here  disclosed. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


COURIER-JOURNAL  CO.  T.  PHILLIPS. 
(Court  of  Appeals  of  Kentucky.    Feb.  21, 1911.) 

1.  Libel  and  Slandeb  (J  112*)  —  Action — 
EyiDENcE — Weight  and  Sufficiency. 

In  an  action  for  libel,  evidence  held  to 
show  that  the  published  statement  as  to  the 
pursuit  of  plaintiff  and  his  arrest  on  the  charge 
of  passing  counterfeit  money  was  true. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §§  325-341 ;    Dec.  Dig.  { 

2.  LiBBi.  AND  Slandeb  (§  54*)— Defenses- 
Truth. 

The  substantial  truth  of  matter  complain- 
ed of  as  libelous  is  a  complete  defense. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  i  152;   Dec.  Dig.  f  54.*] 

Appeal  from  Circuit  Court,  Powell  County. 

Action  by  M.  A.  Phillips  against  the  Cour- 
ier-Journal Company.  £*rom  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Revers- 
ed and  remanded. 

Jouett  &  Jouett,  Bennett  H.  Young,  and 
John  0.  Atkinson,  for  appellant  C.  F.  Spen- 
cer and  Hazelrlgg  &  Hazelrigg,  for  appellee. 

LASSINO,  3.  The  Louisville  Courier-Jour- 
nal, In  its  issue  of  April  12,  1908,  published 
the  following  article: 

"Calls  'Counterfeiter'   and   Attracts   Crowd 

Which  Joins  Intensely  Exciting  Hue 

and  Cry. 

"Gus  Neurath  Says  He  Saw  Man  Pass  Coun- 
terfeit Money — Fugitives  Bun  Into 
Arms  of  Police. 

'"Stop,  counterfeiter!'  shouted  Gus  Neu- 
rath, Balllflf  of  the  City  Court,  in  stentorian 
tones  at  Fifth  and  Jefferson  Streets  shortly 
after  ten  o'clock  last  night.  Two  hundred 
people,  Including  the  bailiff,  two  lieutenants 
of  police  and  a  UtUe  man,  who  was  always 
In  front  and  repeatedly  turned  upon  and 
slapped  by  the  objects  of  the  chase,  pursued 
two  men  from  Fifth  and  Jeflferson  Streets 
to  Sixth  Street  and  Congress  Alley.  When  it 
was  all  over  M.  A.  Phillips  of  Stanton,  Ky., 
was  arrested  on  charge  of  passing  counterfeit 
money  and  carrying  concealed  a  deadly  weap- 
on; his  nephew,  Samuel  Scott,  on  a  charge 
of  suspected  felony;  and  the  little  man 
clamoring  for  an  action  at  law  for  his  slaps. 

"The  trouble  had  started  in  Weyler  & 
Knrz  saloon,  at  Fifth  and  Jefferson  Streets. 
Neurath  chanced  to  stop  there  with  several 
friends  and  was  invited  by  Phillips  to  take  a 
drink  at  his  expense.  Neurath  says  that  he 
noticed  that  the  dollar  bill  which  PhUlips 
put  on  the  counter  in  payment  for  the  drinks 


was  a  counterfeit.  -He  accordingly  swallow- 
ed the  treat,  but  not  the  alleged  transgres- 
sion. Scarcely  had  Phillips  and  Scott,  who 
was  with  him,  left  the  saloon  when  Neurath 
informed  the  bartender  of  the  alleged  coun- 
terfeit and  left  the  saloon  in  pursuit,  sum- 
moning all  the  counterfeiters  within  the  ra- 
dius of  his  'bailiff's'  voice  to  halt  under  pen- 
alty of  the  law.  Phillips  and  Scott  immedi- 
ately took  to  their  heels,  with  a  crowd  that 
grew  in  a  twinkling  to  200  after  them.  A 
little  man  who  gave  his  name  as  S.  H.  Gills 
led  the  chase.  Whenever  he  came  close 
enough  to  the  fugitives  he  was  slapped  in 
the  face,  he  said,  and  fell  back  a  few  yards. 

"The  hue  and  cry  came  down  Jefferson 
Street  and  In  Sixth  Street,  rousing  from 
their  desks  at  Central  Police  Station  Lleuts. 
Doran  and  Wehrle,  who  had  Just  been  la- 
menting the  dullness  of  the  night  and  hoping 
that  Kl  Kl  the  desperate,  would  come  In 
their  direction.  Two  seconds  later  the  two 
lieutenants,  both  coatless  and  portiy,  were 
vying  with  each  other  in  vaulting  the  railing 
In  front  of  the  station.  A  moment  later  they 
had  stopped  and  arrested  the  two  fugitives, 
with  the  slapped  and  clamorous  GUIs  Joining 
them  at  the  triumphal  finish. 

"Phillips  admitted  having  passed  the  dol- 
lar bill  in  question,  but  declared  that  he  had 
done  so  unaware  of  its  questionable  charac- 
ter, having  himself  received  it  at  Lexington. 
He  declared  that  he  was  a  lawyer  and  that 
he  lived  In  Stanton,  Ky.  When  arrested  be 
had  a  revolver  in  his  iMssessIon.  Scott, 
whose  home  is  said  to  be  in  Mt.  Sterling,  was 
held  on  charge  of  suspected  felony.  He  says 
that  he  was  merely  accompanying  Phillips 
and  denies  the  charge  against  him." 

Conceiving  that  a  wrong  had  been  done 
him  by  reason  of  this  publication,  M.  A.  Phil- 
lips brought  suit  In  the  Powell  circuit  court 
against  the  paper  for  libel.  Upon  motion, 
all  of  the  printed  article  was  stricken  out, 
except  the  following: 

"Calls   'Counterfeiter'   and   Attracts   Crowd 

Which   Joins   Intensely  Exciting 

Hue  and  Cry. 

"Gus  Neurath  Says  He  Saw  Man  Pass  Coun- 
terfeit Money. 
Fugitives  Run  into  Arms  of  Police. 

"'Stop,  counterfeiter!'  shouts 'Gus  Neurath, 
Bailiff  of  City  Court,  in  stentorian  tones  at 
Fifth  and  J^erson  Streets  shortly  after  ten 
o'clock  last  night.  When  it  was  all  over,  M. 
A.  Phillips  of  Stanton,  Kentucky,  was  arrest- 
ed on  charges  of  'passing  counterfeit  money' 
and  'carrying  concealed  a  deadly  weapon.'" 

The  defendant  answered,  and  for  defense 
pleaded  the  truth  of  the  publication.  Oa 
this  issue  the  case  was  tried  out  before  a 
Jury,  with  the  result  that  plaintiff  recovered 
a  verdict  for  $1,500.    The  paper  appeals. 
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Three  grounds  are  relied  upon  for  reyersal : 
First,  error  In  not  Instructing  the  Jury  pee- 
emptorlly  to  find  for  the  defendant;  second, 
misconduct  of  plaintiff  during  the  trial;  and, 
third,  that  the  verdict  Is  excessive. 

The  facts,  as  developed  by  the  testimony, 
are  as  follows:  Plaintiff,  who  lived  in  Stan- 
ton, Ey.,  had  gone  to  Louisville  to  assist  his 
son  out  of  some  character  of  trouble  in 
which  he  had  become  involved  on  account  of 
a  strike  among  the  employes  of  the  street  car 
company.  He  had  been  in  Louisville  several 
dayn,  and,  on  the  night  before  the  publica- 
tion  complained  of,  in  company  with  a  rela- 
tive named  Scott,  went  into  a  saloon  and 
there  met  Gus  Neurath,  bailiff  of  the  city 
court,  whom  he  asked  to  Join  them  in  a 
drink.  The  drinks  were  served,  and  plaintiff 
toideced  In  payment  what  appeared  to  be  a 
sliver  dollar.  The  necessary  change  was  giv- 
en him,  and  he  and  Scott  left.  Immediately 
that  he  was  gone,  Neurath  asked  the  bar- 
keeper to  let  him  see  the  dollar  given  him  by 
plaintiff.  When  It  was  exhibited  he  pro- 
nounced It  a  counterfeit  Thereupon  he  sum- 
moned a  man  named  Hart  to  assist  him,  and 
together  they  went  In  search  of  plaintiff  and 
Scott  They  found  them  in  a  lodging  house 
not  far  away,  and  calling  them  out  Neurath 
told  plaintiff  that  they  were  wanted  for  pass- 
ing counterfeit  money.  Plaintiff  assured  the 
ofScer  that.  If  It  was  counterfeit  It  was  a 
mistake,  and  that  he  would  rectify  it  But  de- 
spite his  protests,  as  well  as  those  of  Scott 
they  were  started  down  the  street  toward 
the  station  house.  After  going  a  short  dis- 
tance, Scott  broke  away  from  Hart  and  ran 
down  the  street,  pursued  by  Hart  and  several 
others,  who  were  attracted  by  the  shout  of 
Neurath,  "Stop,  counterfeiter!"  or  "Stop, 
counterfeiters!"  Neurath  says  tliat  at  the 
same  time  plaintiff  tried  to  get  away  from 
him,  but  that  he  grabbed  and  held  him. 
This  plaintiff  denies.  The  shouting  and 
chase  attracted  quite  a  crowd,  and  Scott  was 
soon  captured  by  two  police  officers  into 
whose  arms  he  ran.  Neurath  and  Phillips 
caught  up  with  him,  and  together  they  were 
taken  to  the  station  bouse,  and  the  charg- 
es of  passing  counterfeit  money  and  carry- 
ing concealed  a  deadly  weapon  were  placed 
against  plaintiff.  A  small  pistol  was  found 
In  his  hip  pocket  Phillips  gave  bond,  and 
later  each  charge  was  dismissed. 

By  his  rulings  during  the  trial,  and  in  his 
Instructions,  the  court  limited  the  considera- 
tion of  the  Jury  to  three  questions:  (1)  Was 
there  a  cry  of  "Counterfeiter"  made  with  ref- 
erence to  Phillips?  (2)  Was  a  crowd  attract- 
ed, which  Joined  in  the  hue  and  cry?  (3) 
Was  it  true,  or  substantially  true,  that  the 
bailiir,  Neurath,  cried  out  with  reference  to 
PhiUlps,  "Stop,  counterfeiter!"? 

On  these  pivotal  points,  appellee  testified 
as  follows:  "And  at>out  that  time  Scott 
broke  and  ran.  I  stayed  with  Neurath,  and 
Neurath  caught  hold  of  me.  •  •  •  I  had 
a  little  doable  Derringer  pistol  In  my  right 


hip  pocket  and  he  got  hold  of  that  He 
caught  onto  It  that  way  [indicating],  and  he 
held  to  me.  I  protested.  •  •  •  'By  God,' 
he  says,  "you  have  got  to  go  to  Jail,'  and  he 
held  onto  me."  "Q.  Mr.  Phillips,  is  it  not 
true  that  at  the  time  you  were  being  held 
there  and  Scott  ran,  that  there  was  a  cry  of 
'Counterfeiter'?  A.  Yes,  sir.  Q.  Was  any- 
body there — was  there  a  crowd?  A.  I  did 
not  see  but  very  few.  Q.  Well,  how  many? 
A.  Well,  I  could  not  see  over  a  dozen  people. 
There  was  a  man  by  the  name  of  Stringer 
there  who  went  over  to  the  station,  and  I 
tried  to  find  him,  but  can't  find  him.  Q.  Did 
Gus  Neurath  cry  out  'Counterfeiter'?  A.  He 
hollered  'Counterfeiter*  or  'Stop,  counterfeit- 
er', or  something  like  that,  meaning  Scott; 
they  was  then  after  Scott." 

Jacob  Wehrle  testifies  to  a  conversation 
between  Neurath  and  Phillips  at  the  Jail,  as 
follows:  "Q.  What  passed  between  him  and 
Neurath?  A.  He  said  that  Neurath  had  no 
right  to  arrest  him.  There  was  some  argu- 
ment about  breaking  away.  Neurath  asked 
him  why  he  wanted  to  break  away.  Q.  What 
did  Phillips  say?  A.  Phillips  said  he  had  no 
warrant.  He  said,  'Tou  had  no  right  to  ar- 
rest me,  and  that  is  the  reason  I  wanted  to 
get  away.  You  have  no  right  to  arrest  me 
at  all.'" 

Upon  the  same  point,  Robert  Donahue  tes- 
tifies: "Q.  Do  you  know  what  charge  was 
preferred  against  him — what  be  was  arrested 
for?  A.  Well,  it  was  about  between  9  and 
10  o'clock  on  Saturday  night  I  was  coming 
down  Jefferson  street  to  the  barber  shop  be- 
low Jefferson  on  Fifth.  When  I  was  going 
Into  the  barber  shop  door,  I  heard  somebody 
holler,  'Catch  them  counterfeiters,'  and  I 
seen  a  man  running  down  there,  and  I  seen 
some  man  running  up  Jefferson  street  and 
run  In  towards  Market.  Mr.  Hart  was  in 
behind  him.  I  heard  somebody  say  that  the 
man  that  Neurath  had  was  trying  to  get 
away  from  him,  too.  Q.  Did  you  go  back 
to  where  he  was?  A.  Yes,  sir;  and  he  was 
trying  to  get  away  from  Mr.  Neurath.  They 
were  using  some  kind  of  language  there. 
There  was  such  a  crowd  I  could  not  under- 
stand what  they  were  saying;  but  what  at- 
tracted my  attention  was,  as  I  was  going  into 
the  barber  shop,  somebody  hollered,  'Catch 
them  counterfeiters.' " 

Several  other  witnesses  testified  to  hear- 
ing the  bailiff  call  out  "Stop,  counterfeiter," 
or  "Stop,  counterfeiters."  In  answer  to  the 
question  where  he  and  Hart  went  with  Scott 
and  Phillips  after  arresting  them,  Neurath 
testifies  as  follows:  "We  proceeded  from 
Fifth.  We  got  to  Fifth  and  Jefferson,  and 
Mr.  Hart  had  Mr.  Scott,  and  I  had  hold  of 
Mr.  Phillips — of  his  back  pocket  this  way 
[indicating].  I  felt  his  pistol,  a  Derringer 
pistol,  and  I  suspected  that  he  try  to  hurt 
us;  and  I  thought  Scott  might  try  to  get 
this  pistol,  and  I  got  between  them.  And 
when  we  got  nearly  to  the  Wlllard  Hotel  on 
Fifth  street,  he  wrenched  away  from  Hart, 
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and  about  tbat  time  Phillips  wrenched  away 
from  me.  Q.  Did  you  make  any  attempt  to 
catch  them?  A.  I  did,  sir;  I  said,  'Catch 
them  counterfeiters.'  Q.  Of  whom  were  you 
speaking  when  you  said,  'Catch  the  coun- 
terfeiters'? A.  Mr.  Phillips  and  this  man 
Scott." 

It  will  thus  be  seen  that  all  the  witnesses 
are  practically  agreed  that  the  batllft,  Neu- 
rath,  called  out,  "Stop,  counterfeiter"  or 
"Stop,  counterfeiters,"  and  the  only  differ- 
ence between  the  testimony  of  Neurath  and 
Phillips  Is  that  Phillips  says  that  when  Neu- 
rath  cried  "Stop,  counterfeiter,"  he  did  not 
refer  to  blm,  whereas  Neuratb  says  he  did. 
A  crowd  did  gather  and  Join  in  the  pursuit, 
and  Phillips  says  he  was  Informed  that  be 
was  arrested  for  passing  counterfeit  money; 
and  be  admits  he  had  a  pistol  in  bis  pocket 
when  arrested.  Thus  not  only  is  the  publi- 
cation proven  to  be  substantially  true,  but 
every  material  allegation  thereof  literally 
true.  For,  while  appellee  says  that,  when 
Neuratb  called  out  "Stop,  counterfeiter,"  he 
meant  or  referred  to  Scott,  Neuratb  says  he 
meant  appellee,  and  tliat  at  tbat  time  appel- 
lee also  was  trying  to  get  away.  This  appel- 
lee denies,  but  does  say  that  when  Scott  ran 
Neuratb  "caught  bold  of  me,"  and  "held  on- 
to me";  and,  following  a  statement  that 
Neuratb  told  him  with  an  oath  be  bad  to  go 
to  Jail,  said  "he  held  onto  me."  Webrle  says 
tbat  at  the  Jail,  when  Neuratb  asked  appel- 
lee why  he  wanted  to  break  away  from  blm, 
appellee  responded,  because  "you  had  no 
right  to  arrest  me.  Tbat  is  the  reason  I 
wanted  to  get  away."  Donahue  says  be 
beard  some  one  say,  about  the  time  that 
Scott  was  caught,  tbat  "the  man  that  Neu- 
ratb had  was  trying  to  get  away  from  him, 
too,"  and  that  when  he  went  to  where  Neu- 
ratb and  appellee  were,  "be  was  trying  to  get 
away  from  Neuratb." 

When  read  in  the  light  of  the  attendant 
circumstances  and  the  testimony  of  the  wit- 
nesses present,  we  are  constrained  to  accept 
as  true  what  Neuratb  says  be  meant,  and  to 
whom  he  referred,  when  he  called  out,  "Stop, 
counterfeiter."  It  was  appellee  who  had  giv- 
en the  dollar  that  was  pronounced  spurious ; 
it  was  appellee  against  whom  the  charge  of 
passing  counterfeit  money  was  preferred; 
and  when  one  man  liad  escaped  and  he 
claims  the  other  was  about  to  do  so,  Neu- 
ratb says  be  meant  to  stop  appellee  when  he 
called  out,  "Stop,  counterfeiter."  Appellee, 
of  course,  cannot  know  to  whom  Neuratb  re- 
ferred, and  bis  opinion  cannot  be  i)ermltted 
to  weigh  against  and  overthrow  the  positive 
testimony  of  Neuratb  to  the  contrary.  This 
is  especially  so  when  the  veracity  and  cred- 
ibility of  the  witness  Neuratb  are  not  called 
in  question.  The  publication  did  not  assert 
tbat  appellee  had  passed  counterfeit  money, 
or  that  he  was  a  counterfeiter,  but  merely 
that  be  was  charged  with  having  done  so. 


and  that  the  arresting  officer,  when  be  call- 
ed out  "Stop,  counterfeiter,"  referred  to  ap- 
pell^e.  Appellant  assumed  the  burden  of 
proving  that  these  acts  occurred,  and  that 
these  statements  were  made  as  published. 
In  our  opinion  the  proof  offered  fully  sup- 
ports its  defense. 

The  establishment  of  the  truth  of  the  mat- 
ter complained  of  as  libelous  is  a  complete 
defense.  Cooley  on  Torts  (3d  Ed.)  p.  41C; 
Townshend  on  Slander,  306;  Malone,  etc.,  v. 
Carrico,  16  Ky.  Law  Rep.  165;  and  Rollins 
V.  louisville  Times  Co.,  90  S.  W.  1081,  28 
Ky.  Law  Rep.  1054.  And  where  a  publica- 
tion, made  in  good  faith,  is  shown  to  be  sul>- 
stantially  true,  there  can  be  no  recovery. 
Vance  v.  Louisville  Courier-Journal  Co.,  95 
Ky.  41,  23  S.  W.  591,  15  Ky.  Law  Rep. 
412;  Evening  Post  Co.  ▼.  Richardson,  113 
Ky.  641,  68  S.  W.  665,  24  Ky.  Law  Rep. 
456;  and  Rollins  v.  Louisville  Times  Co., 
90  S.  W.  1081,  28  Ky.  Law  Rep.  1054.  Ap- 
pellant having  shown  tbat  the  report  up- 
on which  the  article  was  based  was  fur- 
nished  by  a  reliable  reporter  of  long  ex- 
perience, and  that  it  accepted  and  published 
the  article  in  good  faith  as  a  news  item,  re- 
lying upon  Its  truth,  and  the  evidence  show- 
ing that  the  article  was  substantially  true, 
the  motion  for  a  peremptory  instmctton 
should  have  been  sustained. 

Judgment  reversed,  and  cause  remande^l 
for  further  proceedings  consistent  herewith. 
Whole  court  except  O'REAR,  J.,  sitting. 


AMERICAN  ENGINEERING  &  CONSTRUC- 
TION CO.  V.  CRAWFORD. 

(Court  of  Appeals  of  Kentucky.    Feb.  14, 1911.) 

1.  Damages  (J  185*) — Irjueikb  to  Pebsows— 
Evidence. 

In  an  action  for  injuries  to  a  child  from 
being  kicked  by  a  mule,  conflicting  evidence  ns 
to  whether  subsequent  deafness  was  caused  by 
the  injuries  held  sufficient  to  sustain  a  verdict 
for  $1,000  damages  for  the  injuries. 

[Ed.    Note.— For   other   cases,   see  Damages, 
Dec.  Wg.  i  185.»] 

2.  Damages  (g  132*)— Excessive  Daxaoes— 
Pebsonal  Injuey. 

Where  a  child  nine  years  old  was  kicked 
by  a  mule,  and  fell  on  his  head  with  such  force 
as  to  cause  a  concussion  of  the  brain,  and  he 
became  deaf  in  one  ear  and  somewhat  deaf  in 
the  other  ear,  and  at  the  time  of  the  trial,  one 
year  after  the  injury,  he  still  suffered  pain,  and> 
had  been  under  the  treatment  of  a  physician  dur^ 
ing  that  time,  an  award  of  $1,000  damages  is 
not  so  excessive  as  to  warrant  the  Court  of  Ap- 
peals in  disturbing  it 

[Ed.    Note.— For  other  ,  cases,   see   Damages, 
Cent.  Dig.  §  385 ;  Dec.  Dig.  {  132.*] 

3.  Tbiax  (8  317*)— Misconduct  of  Stenooka- 
PHEB— Objections— Waivee. 

Misconduct  of  the  official  stenographer  in 
addressing  the  jurj  during  the  trial  by  look  and 
gesture  giving  clear  indication  of  his  partiality 
for  plaintiff's  side  of  the  controversy,  and  indi- 
cating satisfaction  with  rulings  by  the  court 
against  the  defendant,  and  in  otherwise  showing 
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his  bias  to  the  side  of  the  plaintiff,  is  waived 
when  first  presented  to  the  tnal  court  on  motion 
for  new  trial  by  affidavits  then  filed;  one  of 
the  affidavits  being  by  the  president  of  defendant 
company  who  was  present  daring  the  trial,  and 
saw  what  occurred. 

[Ei.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  751 ;  Dec.  Dig.  i  317.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Raymond  D.  Crawford  against 
the  American  Engineering  &  Construction 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    AflBrmed. 

Wehle  &  Wehle,  for  appellant  J.  W.  S. 
Clements  and  Thos.  E.  Hall,  for  appellee. 

HOBSON,  C.  J.  Raymond  D.  Crawford, 
a  little  boy  nine  years  old,  brought  this  suit 
against  the  American  Engineering  &  Con- 
struction Company  to  recover  damages  for 
an  injury  sustained  by  him  from  being 
kicked  by  one  of  its  mules,  working  in  a  wag- 
on on  one  of  the  streets  of  Louisville.  The 
little  boy  with  some  friends  was  playing 
on  the  street,  and,  as  he  passed  near  the 
mule,  was  kicked  by  him.  The  action  to  re- 
cover damages  is  based  on  the  ground  that 
the  mule  was  a  dangerous  and  vicious  animal 
with  a  propensity  to  kick  those  who  might 
come  about  him,  that  this  was  known  to  the 
defendant  and  its  servants,  and  with  this 
knowledge  they  used  the  mule  upon  the 
streets,  and  negligently  permitted  the  chil- 
dren to  come  near  it  without  warning  them 
of  the  danger,  and,  by  reason  of  their  negli- 
gence In  this  regard,  the  little  boy  was  suf- 
fered to  come  near  the  mule  on  the  street 
without  warning,  and  be  was  thus  injured. 
There  was  sufficient  evidence  of  the  danger- 
ous character  of  the  mule  and  of  negligence 
on  the  part  of  the  defendant's  servants  in 
charge  of  the  team  in  suffering  the  little 
boys  to  come  about  it  without  warning  to 
take  the  case  to  the  Jury.  Under  instructions 
which  are  not  complained  of,  the  Jury  found 
for  the  plaintiff  In  the  sum  of  $1,000,  and. 
Judgment  having  been  entered  upon  the  ver- 
dict, the  defendant  appeals. 

Two  grounds  are  relied  on  for  a  reversal. 
The  child  was  Idcked  by  the  mule  In  the 
stomach,  and  fell  upon  his  head  with  such 
force  as  to  cause  concussion  of  the  brain. 
He  was  quite  sick  for  some  days,  was  de- 
lirious from  the  blow  upon  the  head,  and 
vomited  and  suffered  considerably  from  the 
blow  in  the  stomach.  After  three  or  four 
weeks  he  recovered  sufficiently  to  return  to 
school.  The  injury  occurred  on  the  22d 
of  December,  1908.  The  following  spring,  in 
March  or  April,  he  showed  signs  of  deafness. 
At  first  he  was  deaf  in  the  left  ear,  but  at 
the  trial  In  December,  1909,  be  was  also  deaf 
somewhat  In  the  right  ear.  At  the  time  of 
the  trial  he  still  sulfered  pain  from  the  In- 
jury, and  bad  been  under  treatment  of  a  ptiy- 


sidan  since  the  injury  occurred.  The  phy- 
sician who  treated  blm  stated  on  the  trial. 
In  substance,  that  the  concussion  of  the  brain 
Indicated  congestion  or  inflammation,  and,  If 
the  child  had  congestion  or  inflammation 
where  the  auditory  nerve  passes,  fl  would  be 
reasonable  that  he  would  be  deaf.  His  hearing 
was  good  before  the  injury,  and  the  deafness 
set  up  afterwards  and  in  the  time  that  it 
might  reasonably  be  expected  to  result  The 
defendant  Introduced  two  physicians  who  tes- 
tified that  they  had  made  an  examination  of 
the  child,  that  his  hearing  was  as  shown  by 
the  proof  for  the  plaintiff,  but  that  the  deaf- 
ness was  not  due  to  any  trouble  with  the  au- 
ditory nerve,  and  was  due  to  a  catarrhal  af- 
fection. It  Is  insisted  for  the  defendant  that 
the  verdict  of  the  Jury  Is  palpably  against 
the  evidence,  but  we  cannot  say  that  it  Is. 
The  credibility  of  the  witnesses  is  peculiarly 
for  the  jury.  The  jury  had  a  right  to  ac- 
cept the  conclusions  of  one  doctor  rather 
than  the  conclusions  of  the  two  others.  It 
was  a  matter  of  opinion,  and  we  cannot  say 
that  the  Jury  abused  a  sound  discretion  in 
crediting  the  physician  who  bad  treated  the 
child  from  the  time  of  bis  Injury,  rather 
than  the  other  two  physicians  who  had  ex- 
amined him  shortly  before  the  trial.  He  re- 
ceived a  very  painful  injury  and  under  all 
the  evidence  had  saffered  a  great  deal.  We 
cannot  say  that  the  verdict  for  $1,000  is  so 
excessive  as  to  warrant  us  In  disturbing  it 

It  is  also  insisted  that  the  official  stenog- 
rapher was  guilty  of  misconduct  on  the  trial, 
in  this:  that  he  sat  directly  in  front  of  the 
Jury  and  facing  them,  and  by  look  and  ges- 
ture addressed  to  the  jury  during  the  trial 
gave  clear  indication  of  his  partiality  for 
plaintiff's  side  of  the  controversy,  that  by 
very  noticeable  movements  he  very  clearly 
indicated  satisfaction  of  rulings  that  were 
made  by  the  court  against  the  defendant,  end 
by  motions,  gestures,  and  laughter  showed 
his  bias  to  the  side  of  the  plaintiff.  This 
complaint  was  first  presented  to  the  trial 
court  on  the  motion  for  new  trial  by  affidav- 
its then  filed.  The  affidavits  deal  in  conclu- 
sions rather  than  facts.  As  the  stenographer 
sat  in  front  of  the  jury  he  necessarily  would 
look  toward  them  when  he  looked  up,  and  it 
is  not  at  all  clear  from  the  affidavits  that  the 
officer  was  guilty  of  any  misconduct  But, 
aside,  from  this,  one  of  the  affidavits  refer- 
red to  Is  filed  by  the  president  of  the  com- 
pany who  was  present  during  the  trial  and 
saw  what  occurred.  If  there  was  any  mis- 
conduct on  the  part  of  the  officer,  it  was  in- 
cumbent upon  the  defendant  to  present  the 
matter  then  and  there  to  the  court.  It  could 
not  quietly  go  through  the  trial  with  knowl- 
edge of  the  facts,  take  its  chance  of  getting 
a  verdict,  and  complain  if  the  verdict  was 
against  it  A  matter  of  this  sort  must  be 
promptly  brought  to  the  attention  of  the 
court  when  the  party  knows  of  it,  and,  if 
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not  then  complained  of,  It  Is  waived.    Drake 
T.  Drake,  107  K7.  32,  52  a  W.  846,  21  Ey. 
1m\s  Rep.  636. 
Judgment  afarmed. 


LOUISVILLE  &  N.  R.  CO.  ▼.  BATS'  ADM'R. 

(Court  ot  Appeals  of  Kentucky.     Feb.  22, 
1911.) 

1.  Railroads  (S  967*)— Injuries  to  Persons 
ON  Track— Lookout  Dutt. 

A  lookout  duty  on  railroad  engines  and 
cars  exists  where  they  are  operated  in  incorpo- 
rated cities  and  towns  and  other  places  where 
the  presence  of  persons  on  the  track  should  be 
reasonably  anticipated,  and,  where  such  duty 
exists,  the  engine  and  cars  must  be  run  at  such 
a  speed  and  be  under  such  control  that  the 
lookout  will  be  serriceable  in  case  danger  is 
seen:  the  duty  not  being  properly  performed 
where  the  peison  on  watch  is  not  in  a  position 
to  see. 

[E!d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1258;   Dec.  Dig.  i  367.*] 

2.  RAI1.H0ADS  (S  367*)— Injuries  to  Pedes- 
trians—Warning. 

A  reasonable  warning  of  the  approach  of 
an  engine  and  cars  should  be  given,  where  they 
are  being  operated  along  a  track  where  the 
presence  of  persona  on  the  track  should  be  rea- 
sonably anticipated. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1257;   Defc  Dig.  {  367.*] 

3.  Railroads  (§  362*)— Operation  of  Engine 
at  Night— Lights. 

The  backing  of  an  engine  or  cars  in  the 
dark  without  a  light  in  front  in  an  incorporated 
city  or  town,  or  places  where  the  presence  of 
persons  on  the  track  could  be  reasonably  antic- 
ipated, is  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  t  1249;   Dec.  Dig.  §  362.*] 

4.  Cabrisbs  (i  247*)— Passenoebs— TEBicnrA- 
tion  of  Relation. 

Where  a  passenger  has  reached  his  desti- 
nation, and  a  reasonable  time  within  which  to 
leave  the  station  has  elapsed,  bis  ri^ts  as  a 
passenger  cease. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  g§  991,  992;   Dec.  Dig.  i  247.*] 

5.  Railroads   (§  274*)— Trespassers— Look- 
out Duty— Evidence. 

Decedent  and  bis  companions,  after  alight- 
ing at  their  destination,  which  was  a  straggling 
hamlet,  nnincorporated,  and  without  a  street 
or  alley,  consisting  of  about  20  or  25  houses,  re- 
mained under  the  station  platform  'shed  from 
11  o'clock  p.  m.  until  nearly  1  o'clock  on  ac- 
count of  a  rainstorm,  when  decedent  left  bis 
companions  and  started  to  cross  the  tracks  to 
a  r^taurant  and  was  killed  by  a  switch  engine 
which  was  backing  out  of  a  switch  parallel 
with  the  main  track  in  front  of  the  depot,  as 

Slaintifl  claimed,  without  warning.  Held,  that 
ecedent  was  a  trespasser,  and,  mnoe  defendant 
was  under  no  obligation  to  keep  a  lookout  for 
persons  who  might  be  on  the  track  at  such  a 
place  and  hour.  It  was  not  liable  for  decedent's 
death. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  868;  Dec.  Dig.  {  274.*] 

Appeal  from  Circuit  Conrt,  Knox  Connty. 

Action  by  J.  Wesley  Bays'  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.  Judgment  for  plaintUT,  and  de- 
fendant appeals.    Reversed  and  remanded. 


James  D.  Black,  J.  W.  Alcorn,  and  Benja- 
min D.  Warfleld,  for  appellant  B.  B.  Gold- 
en, for  appellee. 

HOBSON,  C.  J.  Four  Mile  is  a  station  on 
the  Louisville  &  Nashville  railroad  about 
17^  miles  west  of  Middlesboro.  In  Septem- 
ber, 1907,  J.  Wesley  Bays,  and  a  number  of 
others,  went  from  Four  Mile  to  Middlesboro. 
Bell  county  is  dry,  but  whisky  is  sold  at 
Middlesboro.  The  party  left  Middlesboro 
for  Four  Mile  about  10  o'clock  at  night  on 
the  regular  passenger  train.  Bays  liad  a 
half  gallon  of  whisky,  and  the  others  of  the 
party  had,  some  more,  some  less.  The  train 
reached  Four  Mile  about  11  o'clock,  or  a  lit- 
tle before.  When  they  got  off  the  train  at 
Four  Mile,  it  was  very  dark  and  rainy.  They 
lived  several  miles  from  the  station,  and  aft- 
er the  train  left  they  all  remained  under  the 
station  platform  shed.  The  county  road  ran 
just  south  of  the  depot,  and  only  a  few  feet 
from  it.  North  of  the  depot,  and  about  as 
far  from  it  as  the  county  road,  is  the  main 
track  of  the  railroad,  and  a  few  feet  further 
north  is  a  side  track,  called  in  the  record  the 
"loading  track."  About  30  feet  south  of  the 
loading  track,  and  opposite  the  shed,  is  a 
restaurant.  West  of  the  restaurant,  and  ad- 
joining it,  is  a  store  and  the  post  office. 
About  12:50  that  night,  a  switch  engine  push- 
ed some  cars  in  on  this  loading  track  past 
the  depot  up  towards  the  western  end  of  that 
track.  Shortly  after  this  train  was  pushed 
in.  Bays  said  to  a  friend  that  he  would  go 
over  to  the  restaurant  and  get  them  a  lunch. 
He  then  went  down  the  steps  of  the  platform 
and  started  across  toward  the  restaurant. 
Two  other  men  about  the  same  time  started 
across  following  Bays  to  get  them  a  water- 
melon. As  these  men  got  near  the  loading 
track,  the  switch  engine,  which  bad  been  cut 
loose  from  the  cars  it  had  taken  in,  was 
backed  out  and  dashed  past  them.  Just  be- 
fore they  reached  the  track.  As  tiie  «iglne 
passed  them,  they  saw  the  back  of  a  man  on 
the  far  side  of  the  track  whom  they  took  to 
be  Bays.  After  the  engine  passed,  they  went 
on  into  the  restaurant,  not  supposing  that 
Bays  was  bit  Not  long  afterwarid,  however. 
Bays'  body  was  found  on  the  loading  track 
about  75  feet  east  of  where  he  was  last  seen, 
and  from  all  the  circumstances  it  may  fairly 
be  inferred  tt^t  he  was  caught  by  the  en- 
gine and  carried  by  it  to  the  point  where  he 
was  found  and  there  run  over.  This  action 
was  brought  by  the  administrator  of  Bays 
against  the  railroad  company  to  recover  for 
his  death  on  the  ground  that  he  was  killed 
by  reason  of  Its  negligence.  The  proof  for 
the  plaintiff  on  the  trial  by  the  members  of 
the  party  who  testified  was  to  the  effect  that 
there  was  no  light  on  the  rear  of  the  engine 
as  It  backed  in,  that  no  signal  was  given  of 
its  approach,  and  that  it  came  very  fast 
llie  proof  for  the  defendant  was  to  the  effect 
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that  tbe  engine  had  a  headlight  In  front  and 
a  headlight  on  the  back  of  tbe  tender ;  that 
the  bell  of  the  engine  was  ringing;  and  that 
It  was  running  about  8  or  10  miles  an  hour. 
The  weight  of  the  evidence  as  to  the  light  on 
the  tender  and  the  ringing  of  the  bell  la 
with  the  defendant,  but  Its  evidence  shows 
that  there  was  nobody  on  the  rear  of  the 
tender  as  it  was  backed;  that  the  fireman 
was  ringing  the  bell;  that  the  engineer  was 
at  the  throttle;  and  that  neither  of  them 
«onld  see  a  person  on  the  track  over  the  coal 
that  was  piled  on  the  tender.  The  circuit 
court,  refusing  to  Instruct  the  Jury  peremp- 
torily to  find  for  the  defendant,  Instructed 
them  In  substance  that,  if  the  place  where 
Bays  was  struck  was  a  place  where  tbe  pres- 
ence of  persons  on  the  track  should  be  an- 
ticipated, it  was  tbe  duty  of  tbe  defendant  to 
give  reasonable  notice  of  the  approach  of  its 
engine,  maintain  a  proper  lookout,  and  ran 
the  engine  at  such  speed  as  ordinary  care  for 
the  safety  of  such  persons  required.  The  jury 
returned  a  verdict  in  favor  of  the  plaintilT 
for  $5,500,  on  which  the  court  entered  Judg- 
ment.   The  defendant  appeals. 

The  only  question  we  deem  it  necessary  to 
consider  on  the  appeal  is  whether  a  peremp- 
tory instruction  to  find  for  the  defendant  un- 
der the  evidence  should  have  been  given. 
This  court  has  in  a  number  of  cases  held 
that  a  lookout  duty  on  railroad  engines  and 
cars  exists  in  Incorporated  cities  and  towns 
and  other  places  where  the  presence  of  per- 
sons on  the  track  should  be  reasonably  an- 
ticipated ;  also  that,  where  the  lookout  duty 
exists,  the  engine  and  cars  must  be  run  at 
such  speed  and  under  such  control  that  tbe 
lookout  will  be  serviceable  In  case  danger  Is 
seen ;  that  a  lookout  Is  not  sufficient  where 
the  person  looking  out  Is  not  in  a  position  to 
see;  that  reasonable  warning  of  the  ap- 
proach of  the  train  must  be  given ;  and  that 
the  backing  of  the  cars  or  an  engine  In  the 
dark  without  a  light  in  front  in  such  locali- 
ties is  negligence.  Shelby  t.  C,  N.  O.  &  T. 
P.  R.  R.  Co.,  85  Ky.  224,  3  S.  W.  167,  8  Ky. 
Law  Rep.  928 ;  Conley  v.  C,  N.  O.  &  T.  P.  R. 
R.  Co.,  89  Ky.  402,  12  S.  W.  764, 11  Ky.  Law 
Rep.  602;  Gunn  v.  Felton,  Receiver,  108  Ky. 
561,  67  S.  W.  15,  22  Ky.  Iaw  Rep.  288;  U 
&  N.  R.  R.  Co.  V.  Lowe,  118  Ky.  260,  80  S. 
W.  768,  25  Ky.  Law  Rep.  2317,  65  L.  R.  A. 
122;  I.  C.  R.  R.  Co.  v.  Murphy,  123  Ky. 
787,  97  S.  W.  729,  30  Ky.  Law  Rep.  93,  11 
L.  R.  A.  (N.  S.)  352,  and  cases  cited.  The 
court  has  also  held  in  a  number  of  cases 
that  the  railroad  company  owes  no  duty  to 
trespassers  on  its  tracks  at  other  places,  ex- 
cept to  avoid  injuring  them  after  their  dan- 
ger is  discovered.  Brown  v.  L.  ft  N.  R.  R. 
Co.,  97  Ky.  228,  30  a  W.  639,  17  Ky.  Law 
Rep.  145 ;  L.  ft  N.  R.  R.  Co.  t.  Redmon,  122 
Ky.  385,  81  S.  W.  722,  28  Ky.  Law  Rep. 
1293 ;  C.  ft  O.  R.  R.  Co.  v.  Nlpp,  126  Ky.  49, 
100  S.  W.  246,  30  Ky.  Law  Rep.  1131. 

It  Is  plain  that  the  danger  to  Bays  was 
not  discovered,  and  that  if  he  was  a  tres- 


passer no  recovery  can  be  had  for  his  death 
unless  the  place  at  which  he  was  stri^ck  was 
one  where  a  lookout  duty  was  required. 
While  Bays  was  a  passenger  when  he  reach- 
ed Four  Mile,  his  rights  as  a  passenger  ceas- 
ed after  be  had  had  a  reasonable  time  to 
leave  the  station.  He  and  his  friends  could 
not  remain  under  the  station  platform  in- 
definitely as  passengers.  The  accident  oc; 
curred  about  two  hours  after  he  reached  the 
station,  and  they  were  not  then  under  the 
shed  as  passengers.  I.  C.  R.  R.  Co.  v.  Laloge, 
113  Ky.  896,  69  S.  W.  795,  24  Ky.  Law  Rep, 
093,  62  L.  R.  A.  406;  6  Cyc.  541,  642;  Sandl- 
fer  V.  n.  ft  N.  R.  R.  Co.,  89  S.  W.  628,  28 
Ky.  Law  Rep.  464.  They  bad  no  more  right 
then  to  use  the  tracks  of  tbe  railroad  .com- 
pany than  if  they  had  never  been  passengers 
on  the  train.  So  the  case  comes  to  this: 
Was  be  at  a  point  where  the  railroad  com- 
pany owed  him  a  lookout  duty?  The  proof 
for  the  plaintiff  on  the  trial  showed  that 
Four  Mile  Is  a  straggling  hamlet,  unincor- 
porated, without  a  street  or  an  alley,  consist- 
ing of  about  20  or  25  houses;  that  a  spur 
track  turns  ott  there  and  goes  up  Four  Mile 
creek  to  some  coal  camps  about  three  miles 
off  where  1,000  or  1,200  men  are  employed; 
that  another  spur  track  turns  off  near  there, 
which  goes  to  the  Jellico  mines,  some  miles 
further  away,  and  across  Cumberland  river, 
where  a  number  of  miners  are  also  employ- 
ed; that,  from  both  of  these  mines,  persons 
come  to  Four  Mile  to  take  the  train,  and 
many  of  them  in  coming  walk  along  the  rail- 
road tracks  to  the  station;  that  about  1,000 
tickets  a  month  are  sold  at  tbe  station;  and 
tliat  the  tracks  about  the  station  and  ap- 
proaching it  are  much  used  by  pedestrians. 
But  this  proof  as  to  the  presence  of  persona 
on  the  track  relates  mainly  to  train  time,  or- 
dinary business  hours,  and  a  reasonable  time 
thereafter.  There  Is  no  proof  of  the  use  of 
tbe  track  by  pedestrians  at  a  late  hour  of 
the  night  to  any  considerable  extent  The , 
restaurant  referred  to  usually  closed  at  10 ' 
o'clock.  On  the  night  In  question,  it  had  re- 
mained open  because  it  was  pay  day  at  the 
mines,  and  some  miners  who  had  come  iu 
had  remained  there  eating,  etc.,  on  account 
of  the  storm.  We  think  tbe  evidence  well 
warrants  the  conclusion  that  about  train 
time  there  was  such  a  use  of  the  tracks 
about  the  station  that  a  lookout  duty  was 
then  required  as  to  persons  coming  to  tbe 
trains  or  otherwise  lawfully  using  the  sta- 
tion grounds;  but  here  the  passenger  train 
had  passed  two  hours  before,  and  there  was 
no  train  to  stop  at  this  station  for  a  number 
of  hours.  Tbe  proof  tends  to  show  that  tbe 
railroad"  tracks  all  about  the  station  were 
used  by  people,  and  there  is  nothing  in  tbe 
evidence  to  show  that  the  point  where  Bays 
was  struck  was  any  more  used  than  other 
points  about  the  station,  or  near  It,  except 
tbe  fact  that  the  restaurant  and  post  ofilce 
were  near  tber&    Most  of  the  houses  in  the. 
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place  were  on  the  same  side  of  the  railroad 
as  the  restaurant;  but  the  depot  was  on  the 
other  side,  and  there  was  of  course  much 
passing  from  or  to  It  alx)ut  train  time,  and 
more  or  less  such  passing  during  business 
hours  at  the  depot,  but  not  in  the  late  hours 
of  the  night.  By  reason  of  the  fact  that  the 
coal  from  the  mines  referred  to  was  brought 
\o  Four  Mile  and  there  put  on  the  trains, 
the  side  tracks  and  yards  there  were  much 
used  by  the  railroad  company.  The  point 
where  Bays  was  struck  was  in  the  yard.  It 
has  been  well  said  that  a  railroad  track  is  a 
signal  of  danger,  and  that  those  who  tres- 
pass upon  a  railroad  track  take  the  risk  un- 
less it  is  at  a  point  where  a  lookout  duty  is 
imposed.  This  must  be  especially  true  in  a 
much  used  yard  of  a  railroad  company,  where, 
from  the  necessity  of  the  business,  the  engines 
and  cars  must  be  constantly  moved  about  So 
the  case  turns  on  the  question  whether  on 
the  facts  shown  the  railroad  company  owed 
Bays  a  lo<Aout  duty.  The  answer  to  the 
question  must  depend  upon  the  law  as  it 
has  been  heretofore  laid  down  by  this  court 
In  the  cases  decided  by  it 

In  U  &  N.  R.  R.  Co.  v.  Howard,  82  Ky. 
214,  the  Intestate  lost  his  life  near  the  town 
of  Chicago  in  Marion  county,  while  walking 
along  the  railroad  at  a  late  hour  of  the  night, 
by  reason  of  the  fact  that  no  lookout  was 
kept  on  a  train  coming  up  behind  him.  Hold- 
ing that  there  could  be  no  recovery,  the 
court  said:  "In  the  case  before  us  the  rail- 
road company  had  the  exclusive  right  to  the 
use  of  the  road  at  the  place  where  the  appel- 
lee's Intestate  lost  bis  life,  and  we  see  no 
reason  for  making  the  company  responsible, 
unless  it  should  appear  that  those  In  charge 
of  the  train,  after  discovering  the  condition 
and  danger  of  the  party  exposed,  could,  by 
the  exercise  of  the  proper  care,  have  avoid- 
ed the  injury." 

In  Ky.  Central  B.  R.  Co.  t.  Gastlneau, 

83  Ky.  119,  where  the  deceased  lost  his  life 
*  in  the  jurd  of  the  company  at  Lexington,  the 

court  again  said:  "A  railroad  company  has 
the  right  to  the  exclusive  use  and  occupa- 
ti<m  of  its  yard  or  track,  except  at  crossings 
or  such  places  as  the  public  are,  by  law,  au- 
thorized to  use;  otherwise,  it  could  not 
properly  perform  its  duties  to  the  public.  It 
Is  not  required  to  anticipate  the  Intrusion  of 
others,  and  the  one  who  enters  upon  them 
without  right  does  so  at  his  peril." 

In  Shackleford's  Adm'r  v.  L.  N.  R.  R.  Co., 

84  Ky.  43,  4  Am.  St.  Rep.  189,  the  deceased 
was  employed  at  a  section  house  on  the  rail- 
road, and  there  was  a  path  leading  across 
the  railroad  to  the  section  house  used  by  the 
persons  living  there.  The  deceased,  while 
crossing  the  railroad  on  this  path,  was 
struck  by  an  approaching  train  which  failed 
to  keep  a  proper  lookout  or  to  give  any  sig- 
nals of  its  approach  to  the  county  road  cross- 
ing near  by.  Sustaining  the  circuit  court  In 
giving  the  Jury  a  peremptory  instruction  to 
find  for  the  defendant,  the  court  said:   "She 


was  not  injured,  however,  at  a  place  where 
the  public  had  a  right  to  be,  but  at  a  point 
upon  the  track  where  the  right  of  the  com- 
pany was  exclusive,  and  where  a  reckless 
use  would  not  necessarily  endanger  the  lives 
of  persons,  as  would  be  the  case  in  a  town 
or  upon  a  public  thoroughfare.  The  speed  of 
the  train,  under  such  drcnmstances,  cannot 
constitute  neglect  as  to  one  who  voluntarily 
places  himself  upon  the  track,  and  where  he 
has  no  right  to  be,  and  thus  carelessly  ex- 
poses himself  to  injury.  Railroad  trains 
must  give  the  customary  signals  at  public 
places  or  public  crossings.  The  failure  to  do 
so  is  negligence;  but  this  is  required  for  the 
safety  of  passengers,  trainmen,  and  the  pub- 
lic using,  and  who  have  the  right  to  use,  the 
track  at  such  public  ways,  and  not  for  the 
purpose  of  protecting  those  who,  as  tres- 
passers, may  be  crossing  or  using  the  trade 
elsewhere." 

In  McDermott  v.  Ky.  Cent  R.  R.  Co.,  93 
Ky.  413,  20  S.  W.  881,  the  plaintiff  had  been 
injured  In  the  yards  at  Paris,  Ky.,  by  a 
backing  train  moved  at  a  rapid  rate  of  speed 
without  any  warning  of  its  movement  Sus- 
taining the  circuit  court  in  instructing  the 
jury  peremptorily  to  find  for  the  defendant 
the  court  said:  "Accordingly,  as  moving  en- 
gines and  ears  to  and  fro  in  the  yard  of  a 
railroad  company  is  Indispensable  to  safe 
and  proper  conduct  of  Its  business.  It  should 
be  no  more  obliged  to  specially  look  out  for 
presence  of  those  who  may  go  there  without 
right  than  for  trespassers  on  the  main  track 
away  from  the  yard.  For  to  require  the  bell 
rung  or  whistle  blown  at  every  movement  of 
an  engine  in  the  company's  yard  to  and  from 
a  coal  chute,  water  tank,  or  turntable,  how- 
ever slowly  or  short  the  distance  it  might 
have  to  go,  or  that  an  extra  employ^  be 
placed  upon  every  backing  engine  simply  to 
warn  or  look  out  for  presence  of  persons 
having  no  right  or  reasonably  expected  to 
be  there,  when  not  at  all  necessary  for  safe- 
ty of  persons  or  property  legally  entitled  to 
care  and  protection  by  the  company,  would 
be   unreasonable   and    oppressive." 

In  Brown  v.  L.  &  N.  R.  R.  Co.,  97  Ky.  228, 
30  S.  W.  639,  17  Ky.  Law  Rep.  145,  the  de- 
ceased was  killed  within  the  corporate  lim- 
its of  the  city  of  Louisville,  but  at  a  point 
where  the  territory  had  not  been  laid  off  into 
streets,  and  where  there  was  no  density  of 
population.  There  was  evidence  that  the 
train  was  not  properly  manned  or  equipped, 
and  by  reason  of  this  the  man  was  killed. 
This  court  holding  that  the  peremptory  in- 
struction to  the  Jury  was  proper,  said:  "We 
think  the  better  doctrine  Is  that  simple  acqui- 
escence on  the  part  of  a  railroad  company  In 
the  use  of  its  track  (n  this  way  does  not 
confer  authority  or  right,  nor  amount  to  li- 
cense so  to  use;  that  decedent  beiug  a  tres- 
passer and  a  wrongdoer  at  the  time  of  his 
injury,  had  no  right  to  complain  of  the  size 
or  weight  of  the  train,  nor  of  its  speeA  (fur- 
ther than  it  should  not  be  run  in  a  city  at 
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a  reckless  and  dangerous  rate),  nor  of  Its 
machinery  or  brakes,  that  they  were  InsufB- 
cient,  nor  that  It  was  not  properly  manned." 

The  mle  laid  down  In  these  cases  has  been 
followed  In  many  subsequent  cases.  In  Oatts 
V.  C.  N.  O.  &  T.  P.  R.  R.  Co.,  22  S.  W.  330, 
15  Ky.  Law  Rep.  87,  the  Injury  occurred  at 
Bnmside  station.  Oatts  was  standing  on 
the  railroad  track  trying  to  arrange  some 
horses  which  he  had  loaded  on  a  car  on  the 
side  track.  A  car  was  pushed  down  the 
track  by  an  engine  without  warning  by  bell 
or  whistle,  and  injured  him.  The  peremp- 
tory Instruction  which  was  given  by  the  cir- 
cuit court  was  sustained.  In  Hosktns  t.  L. 
ft  N.  R.  R.  Co.,  30  S.  W.  643,  17  Ky.  Law 
Rep.  78,  the  deceased  was  killed  within  the 
corporate  limits  of  Plnevllle,  In  what  was 
called  "Wasaota,"  by  a  train  running  very 
rapidly  and  giving  no  warning  of  Its  ap- 
proach. A  peremptory  Instruction  was  given 
the  Jury  by  the  circuit  court,  and  this,  on 
appeal,  was  a£Brmed.  In  Gherkins  v.  L..  &  N. 
R.  R.  Co..  SO  S.  W.  651,  17  Ky.  Law  Rep. 
201,  the  Intestate  was  killed  at  Highland 
Park,  a  station  a  few  miles  south  of  Louis- 
ville, by  a  hand  car  running  very  rapidly  up 
behind  him  without  warning  while  a  freight 
train  was  passing  on  the  other  track.  The 
court  said:  "It  is  manifest  that  the  deceas- 
ed was,  at  the  time  he  was  injured,  a  tres- 
passer, in  a  legal  sense,  upon  the  property  of 
appellee,  to  the  exclusive  use  of  which  it 
was  entitled,  and  that  there  was  no  public 
crosislng  at  or  near  the  place  where  the  ac- 
cident occurred.  It  is  the  settled  doctrine  of 
this  court  that  nothing  short  of  a  failure  on 
part  of  the  company  to  exercise  reasonable 
diligence  in  avoiding  the  accident  after  dis- 
covery of  the  danger  to  the  trespasser  will 
make  the  company  liable." 

In  L.  &  N.  R.  R.  Co.  v.  Wade,  86  S.  W. 
1125,  18  Ky.  Law  Rep.  549,  the  injury  oc- 
curred at  the  station  of  Woodbum  In  Warren 
county,  a  much  larger  place  than  Four  Mile. 
The  plalntlir,  while  walking  along  the  rail- 
road track  In  Woodbum,  was  struck  by  a 
piece  of  timber  projecting  from  a  passing 
freight  train,  and  Injured.  On  the  author- 
ity of  the  cases  above  cited,  it -was  held  that, 
there  being  no  proof  to  show  that  the  serv- 
ants of  the  railroad  company  knew  of  the 
dangerous  condition  of  the  timber  or  the 
peril  of  the  plaintiff,  the  court  should  have 
instructed  the  Jury  peremptorily  to  And  for 
the  defendant. 

In  Lyons'  Adm'r  v.  I.  C.  R.  R.  Co.,  59  S. 
W.  507,  the  intestate  was  killed  at  a  late 
hour  of  the  night  near  Mayfield,  Ky.  Affirm- 
ing a  Judgment  dismissing  the  plaintiff's  pe- 
tition, we  said:  "There  was  no  reason  for 
appellee's  employes  In  charge  of  the  train 
anticipating  the  presence  of  anybody  at  this 
remote  point  at  that  time  of  night." 

In  Hoback  t.  Louisville,  etc.,  R.  R.  Co.,  99 
S.  W.  241,  which  was  a  similar  case,  we 


again  said:  "Even  though  appellee  knew 
that  Its  track,  at  the  place  in  Question,  was 
used  by  people  in  that  locality,  and  had  been 
so  used  In  passing  from  their  homes  to  the 
neighboring  villages,  yet  this  use,  so  far  as 
the  proof  shows,  had  been  confined  principal- 
ly to  Sundays  and  to  reasonable  hours  in  the 
daytime,  and  appellee  would  certainly  have 
no  right  to  expect  nor  be  required  to  be  on 
the  lookout  for  trespassers  upon  its  track  at 
the  dead  hour  of  midnight" 

In  Gregory  v.  L.  &  N.  R.  R.  Cq.,  79  S.  W. 
238,  the  plaintiff  was  hurt  at  Artemns  by  be- 
ing struck  by  a  train  on  a  foggy  morning, 
when,  as  he  claimed,  no  lookout  was  main- 
tained. In  C.  &  O.  R.  R.  Co.  V.  See,  79  S.  W. 
253,  the  injury  occurred  at  Normal,  where 
the  land  had  been  laid  out  in  streets  but  had 
not  been  built  up.  In  both  of  these  cases, 
under  the  previous  rulings  of  the  court.  It 
was  held  that  there  could  be  no  recovery. 

In  Brackett  v.  L.  &  N.  R.  R.  Co.,  Ill  S.  W. 
710,  33  Ky.  Law  Rep.  921,  19  L.  K.  A.  (N. 
S.)  558,  we  had  before  us  an  injury  occur- 
ring at  this  same  station  of  Four  Mile.  In 
that  case  there  were  two  cuts  of  cars  stand- 
ing on  the  loading  track  with  a  space  of 
about  three  feet  between  them,  very  near 
the  point  whete  the  deceased  here  was  kill- 
ed. While  the  Intestate  was  passing  through 
this  space,  a  train  backed  in  on  the  side 
track,  and  ran  against  one  of  the  cuts  of  cars, 
causing  it  to  close  up  the  space,  thus  catch- 
ing and  killing  her.  It  was  held  that  there 
could  be  no  recovery,  as  the  space  was  not 
left  for  people  to  pass  through,  and  she  was 
a  trespasser. 

We  do  not  see  that  this  case  can  be  dis- 
tinguished from  those  cited.  If  the  railroad 
company  did  not  owe  the  deceased  a  lookout 
duty.  It  violated  no  duty  which  It  owed  him. 
If  it  owed  him  a  lookout  duty.  It  owed  a 
like  duty  at  all  points  in  its  yard,  or  near 
its  yard ;  for  under  the  evidence  we  do  not 
see  that  A  line  could  be  drawn  anywhere,  and 
It  could  be  said  that  a  lookout  duty  existed^ 
on  one  side  of  the  line  and  not  on  the  other. 
At  this  late  hour  of  the  night,  it  cannot  be 
said  that  the  railroad  company  was  under  a 
duty  to  anticipate  the  presence  of  persons  on 
its  tracks,  and  under  the  evidence  the  court 
should  have  Instructed  the  jury  peremptorily 
to  find  for  the  defendant. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


LONG  V.  DOUTHITT. 
(Court  of  Appeals  of  Kentucky.    Feb.  23, 1911.) 

1.  Appeal  and  Ebbob  (|  1002*)— PiNniNGs— 

C0NC1.DSIVENESS  —  CoNFLicTiwo  Evidence. 

A  verdict  on  a  disputed  question  of  fact 

will  not  be  disturbed  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  {  3985;  Dec.  Dig.  |  1002.*] 
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2.  BviDXNOB  (I  474*)— Opinions— Valub  of 
Stock— KHOwutDOE  of  Witness. 

In  an  action  by  the  purchaser  of  corporate 
stock  against  a  stockholder  and  director  to  re- 
cover the  purchase  price  on  the  ground  of  mis- 
representations as  to  its  valae,  evidence  that 
the  stock  was  worthless  in  19(^,  based  on  in- 
formation obtained  by  the  witnesses  in  1907, 
they  not  knowing  of  Its  value  in  1006,  was 
not  admissible. 

[Ed.  Note. — For  other  cases,  see  Eh'idence, 
Cent  Dig.  U  2215-2218 ;    Dec  Dig.  {  474.*] 

3.  Appeal  and  Ebbob  (|  lOQl*)— Habmless 
Ebbob  — Adkission  of  Evidence  —  Facts 
Othebwise  Estabusbed. 

Error  in  admitting  evidence  was  not  prej- 
udicial to  appellant  where  he  virtually  admit- 
ted at  trial  the  facts  testified  to. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.   H  4161-4170;    Dec.  Dig.  I 

loei.*] 

4.  CoBPOBATiONS  (f  121*)  —  Stockholdebs — 
SAI.E  of  Stock— Liabilitt. 

If  a  stockholder  and  director  of  a  corpo- 
ration sold  stock,  falsely  representing  that  it 
was  worth  a  certain  amount  per  share,  with 
the  intent  that  the  purchaser  soonld  rely  upon 
such  representation,  and  when  he  knew,  or,  by 
reasonable  diligence  could  have  known,  that  his 
representations  were  false,  and  the  purchaser 
did  rely  thereon,  the  purchaser  could  recover 
the  difference  between  the  real  value  of  the 
stock  and  its  value  as  represented. 

[£>!.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  SOB;  Dec.  Dig.  I  121.*] 

Appeal  from  Circuit  Court,  Graves  County. 

Action  by  H.  R  Douthltt  against  Z.  T. 
Long.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  J.  Webb  and  Speight  &  Dean,  for  ap- 
pellant Wheeler  &  Hughes  and  Robbins 
&  Thomas,  for  appellee. 

CARROLL^  J.  The  appellant  Long  was  a 
stockholder  and  director  in  the  May  Pants 
Company  of  Mayfield,  Ky.,  and  in  October, 
1905,  sold  to  the  appellee  Donthltt  23i^ 
shares  of  stock  for  $141.50  per  share.  This 
suit  was  brought  by  Donthltt  to  recover  the 
amount  so  paid,  upon  the  ground  that  the 
stock  was  worthless  at  the  time  of  his  pur- 
chase, and  that  he  had  been  induced  to  buy 
it  by  the  guaranty  and  representation  of 
Iiong  that  It  was  worth  the  price  paid.  Up- 
on a  trial,  he  recovered  a  judgment  for  $2,- 
673,  and  this  judgment  we  are  asked  to 
reverse  for  errors  in  the  admission  of  evi- 
dence and  In  giving  and  refusing  Instruc- 
tions. We  may  at  the  outset  say  that  al- 
though the  pleadings  presented  several  is- 
sues, there  was  no  issue  of  fact  made  by 
the  evidence  except  the  one  relating  to  what 
was  said  by  the  parties  in  reference  to  the 
value  of  the  stock  at  the  time  and  before 
It  was  purchased. 

The  appellee  testifies  that  the  stock  vas 
worthless  at  the  time  of  his  purchase,  and 
the  appellee  was  not  asked  to  and  did  not 
tieny  this  fact  Nor  did  he  dispute  that  at 
the  time  of  the  sale  and  for  some  years 
before  he  was  a  stockholder  and  director 
in   the  corporation.     The  appellee  testifies 


that:  "At  the  time  the  trade  was  consum- 
mated, my  brother  and  I  were  standing  there 
about  the  bank,  and  Mr.  Long  approached 
me  and  asked:  Had  I  thought  anything 
more  about  the  trade;  and  I  told  blm  I 
hadn't  thought  much  more  about  it  So 
my  brother  asked  him  what  the  stock  was 
worth,  and  be  said  It  was  worth  $141.50  a 
share.  He  says,  'Is  it  worth  that  on  the 
books,  Zack?'  Mr.  Long  says:  Tes;  I  am 
a  director  in  the  concern,  and  know  what  I 
am  talking  about  and  I  guarantee  It  to  be 
worth  $141.50  per  share.'  So  I  traded  with 
him  then.  Q.  Tell  the  Jury  what  you  said 
to  him  after  that — ^tell  what  yon  said?  A. 
I  told  him  If  he  would  guarantee  the  stock 
to  he  good,  to  be  worth  that  I  wonld  ac- 
cept his  proposition.  Q.  I  don't  care  any- 
thing about  the  prc^wsltlon — the  trade  was 
closed  then,  was  it?  A.  Tea,  sir."  The  ap- 
pellant denied  that  he  guaranteed  the  stock 
to  be  worth  $141.50  or  any  other  sum,  or 
that  he  made  any  representations  concern- 
ing It  except  as  appear  in  the  following  an- 
swers: "A.  Yes;  some  time  in  November,  my- 
self and  Dr.  Carney  were  standing  in  the  door, 
standing  there  in  the  buggy  store,  and  Mr. 
Douthltt  came  along,  and  we  had  a  few  words. 
He  said  that  he  had  moved  to  Paris,  Ten- 
nessee, and  wanted  to  sell  me  his  home  up- 
on South  Eighth  street  I  believe  It  was. 
I  told  him  I  didn't  know  as  I  wanted  to 
buy  any  house.  I  told  him  I  might  trade 
for  it.  He  asked  what  I  would  trade  him; 
and  I  told  him  some  May  Pants  stock.  He 
asked  me  what  the  stock  was  worth,  and  I 
told  him  I  didn't  know,  but  I  thought  it 
was  worth  $141.50  on  the  books,  I  would 
not  be  positive.  I  says,  'Tou  can  go  and 
see  for  yourself.'  I  asked  him  what  he 
asked  for  bis  house  and  lot  and  he  said, 
'$3,000.'  I  told  him  I  didn't  think  it  was 
worth  that,  but  I  told  him  I  might  give 
him  $2,750  in  stock  at  the  book  value,  that 
he  could  Investigate — to  go  himself  and 
ask  Mr.  Minton,  the  bookkeeper,  what  it 
was  worth.  Q.  That  is  what  took  place? 
A.  Yes,  sir.  Q.  You  made  the  statement  that 
the  book  value  was  $141.60?  A.  I  told  him 
I  thought  it  was.  Q.  Did  he  come  back? 
A.  Yes;  he  went  off  and  was  gone  about 
25  or  30  minutes,  and  then  come  back.  Q. 
When  he  came  back  in  25  or  30  minutes, 
what  took  place?  A.  He  come  back  and 
said  he  had  investigated  and  found  out  it 
was  worth  $141.50,  and  says,  'I  will  trade 
with  you.' "  Bo'th  parties  were  corroborated 
in  their  respective  statements  by  witnesses 
who  testified  that  they  heard  what  took 
place;  and.  If  no  error  of  law  was  commit- 
ted to  the  prejudice  of  appellant  there  Is  no 
reason  why  the  finding  of  the  jury  upon 
the  disputed  issue  of  fact  should  be  dis- 
turbed. 

The  first  error  assigned  by  counsel  for 
appellant  is  that  Turner,  Allen,  Wri^t  and 
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Gardner  were  permitted  to  testify  that  the 
stock  was  worthless  in  1905,  although  each 
of  them  Bald  that  their  opinion  was  based 
upon  information  that  had  come  to  them  In 
1907  and  that  personally  they  did  not  know 
anything  about  the  condition  of  the  corpora- 
tion In  190S.  This  evidence  was  incompe- 
tent, but  it  was  not  prejudicial,  because  it 
was  not  denied  by  appellant  or  any  witness 
In  his  behalf  that  the  corporation  was  In- 
solTent  and  the  stock  worthless  In  190S. 
In  short,  as  appellant  virtually  admitted 
everything  that  these  witnesses  testified  to 
that  is  now  complained  of,  It  is  manifest 
that  their  evidence  did  not  In  any  way 
prejudice  his  defense,  because  as  before 
stated  he  only  made  one  defense. 

In  one  instruction  the  court  told  the  Jury 
in  substance  that  if  they  believed  from  the 
evidence  that  at  the  time  the  appellant  sold 
the  stock  he  represented  to  the  appellee 
that  it  was  then  worth  $141.50  per  share, 
or  any  sum  materially  more  than  its  actual 
value,  with  the  intention  that  appellee  should 
rely  upon  the  representations,  and  that  he 
did  rely  upon  them,  and  that  appellant  knew 
or  by  the  exercise  of  reasonable  diligence 
could  have  known  that  tils  representations 
were  false,  then  the  Jury  should  find  for 
appellee  in  damages  the  difTerence  between 
the  real  value  and  the  represented  value 
of  the  stock. 

In  another,  the  Jury  were  told  that  if 
tbey  believed  appellant  guaranteed  that  the 
stock  was  worth  $141.50  per  share,  and  that 
it  was  worth  less  than  that  amount,  tbey 
should  find  for  appellee  the  difference  be- 
tween the  guaranteed  and  actual  value. 

The  Jury  were  Curtber  instructed  tliat 
"the  defendant  (appellant)  as  director  of  the 
corporation  was  required  to  exercise  rea- 
sonable diligence  to  understand  the  condi- 
tion of  the  company,  such  as  an  ordinarily 
prudent  man  would  use  In  the  management 
of  his  own  business  under  similar  circum- 
stances, and  if  you  t>elieved  defendant  ex- 
ercised such  care,  the  law  is  for  the  de- 
fmdant  and  the  Jury  should  so  find;  unless 
you  believe  the  state  of  facts  set  out  in  the 
instructions  1  and  2." 

No  objection  is  made  to  the  instruction 
authorizing  a  recovery  if  the  Jury  believe 
appellant  guaranteed  the  value  of  the  stock, 
but  the  other  instructions  are  assailed  upon 
the  ground  that  under  them  the  Jury  had  the 
right  to  find  against  the  appellant  if  tbey 
believed  from  the  evidence  that  appellant 
knew  or  by  the  exercise  of  reasonable  dili- 
gence could  have  known  that  his  representa- 
tions as  to  the  value  of  the  stock  were 
false.  It  is  argued  that  the  Jury  should  have 
been  instructed  that  the  appellant  was  not 
liable  unless  he  knowingly,  falsely,  or  fraud- 
ulently represented  that  the  stock  was  worth 
$141.30;  while  under  the  instructions  given 
he  was  made  liable  if  as  a  director  he  knew 
or  by  the  exercise  of  reasonable  diligence 


could  have  known  that  hla  representations 
were  false. 

In  Allen  v.  Neale,  134  Ky.  690,  121  8. 
W.  612,  a  question  similar  to  the  one  now 
being  considered  was  before  the  court,  and 
the  ruling  was  adverse  to  the  contention 
of  counsel  for  appellant 

In  Llgon  y.  Minton,  125  S.  W.'304,  Mlnton, 
a  director  in  the  May  Pants  Company,  was 
sued  by  Llgon  to  recover  the  amount  paid 
for  stock  in  this  corporation.  The  ground 
of  the  suit  being  that  Minton  as  a  director 
had  signed  statements  issued  to  the  public, 
misrepresenting  the  condition  of  the  affairs 
of  the  corporation,  on  the  faith  of  which 
statements  Llgon  was  induced  to  purchase 
the  stock.  In  the  course  of  the  opinion  the 
court  said:  "The  published  statements  made 
by  the  directors  of  a  corporation  were  repre- 
sentations to  the  public  concerning  its  af- 
fairs, and  the  directors  promulgating  the 
statement  will  not  be  heard  to  say  that  it 
was  innocently  made  if  in  fact  It  was  mate- 
rially false;  they  are  held  by  our  statute 
to  know  that  which  It  was  their  legal  duty 
to  know,  and  which  they  would  have  known 
but  for  a  failure  to  discharge  their  duty ; 
that  unequivocal  statements  of  fact  in  such 
a  statement,  purporting  to  be  of  the  knowl- 
edge of  the  directors,  and  being  of  facts 
presumably  within  their  knowledge,  will  be 
deemed  fraudulent  in  law,  if  materially  un- 
true. One  whose  duty  it  is  to  know,  and 
who  speaks  as  if  he  had  discharged  that 
duty,  is  held  in  law  to  know,  and  will  not 
be  heard  to  say  against  those  relying  on  his 
statement  that  in  truth  he  did  not  know. 
He  should  speak  the  truth  or  be  silent 
The  statement  was  Issued  to  the  public.  The 
latter  were  invited  and  expected  to  deal 
with  the  corporation,  and  concerning  its  af- 
fairs, in  reliance  upon  that  statement  When 
one  of  the  public  does  deal  with  the  corpora- 
tion, or  with  one  of  the  directors,  buying 
shares  of  the  stock  of  the  corporation  at 
a  figure  Justified  only  by  the  truth  of  the 
public  statement  the  statement  is  deemed 
as  made  to  such  purchaser,  and  for  the 
purpose  of  inducing  his  purchase.  If  false, 
it  was  fraudulent.  The  purchaser  had  two 
remedies  ox)en  to  h&n.  One  was  an  action 
in  equity  for  rescission.  The  other  was 
for  damages  for  the  deceit  *  *  *  In  the 
one,  he  elects  to  hold  the  thing  purchased,  and 
sues  to  recover  the  difference  between  the 
price  paid  for  it  and  its  value  in  its  true 
condition  as  of  the  date  of  the  purchase, 
with  interest  in  the  discretion  of  the  Jury." 

We  are  unable  to  perceive  any  difference 
in  principle  between  the  law  applicable  in 
that  case  and  this.  In  that  case  it  was  held 
that  a  director  was  liable  in  damages  to  a 
person  who  had  purchased  stock  from  him 
upon  the  faith  of  statements  as  to  the  con- 
dition of  the  corporation,  which  were  false; 
the  court  citing  with  approval  the  Allen 
Case,  holding  that  a  director  in  a  corpora- 
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tlon  must  exercise  reasonable  diligence  to 
ascertain  the  condition  of  tbe  corporation 
and  must  be  presumed  to  know  all  tbe  facts 
wblch  ordinary  diligence  would  bare  made 
known  to  blm,  and  that  he  could  not  close 
his  eyes  to  tbe  existence  of  facts  which  he 
ought  to  know.  In  tbe  case  before  us  the 
court  Instructed  the  Jury  in  accordance  with 
the  principles  announced  In  tbe  two  cases 
mentioned.  Tbe  liability  of  a  director 
should  certainly  not  be  less  where  he  makes 
a  personal  statement  upon  the  faith  of  which 
be  is  enabled  to  sell  his  stock  than  it  is  in 
a  case  where  he  is  enabled  to  sell  it  by  rea- 
son of  a  signed  statement  issued  by  him  to 
the  public. 

Finding  no  error  in  tbe  record,  tbe  Judg- 
ment is  affirmed. 


LUCAS  V.   COMMONWEALTH. 
(Court  of  Appeals  of  Kentuclcy.    Feb.  22,  1911.) 

1.  Criminal  Law  (|  1202*)  —  Punishment — 
Successive    Offenses  —  Sufficiency    of 

\^£ItDICT 

Under  Ky.  St.  f  1130  (Russell's  St.  ! 
3154),  providing  that  every  person  convicted  a 
second  time  of  felony,  tlie  punishment  of  which 
is  confinement  in  penitentiary,  shall  be  confined 
not  less  than  double  the  time  of  the  first  con- 
viction, but  that  judgment  in  such  cases  shall 
not  be  given  for  the  increased  penalty  unless 
the  jury  shall  find  the  fact  of  former  convic- 
tion, where  accused  had  been  formerly  convicted 
of  murder  and  imprisoned  for  7  years,  a  ver- 
dict finding  him  guilty  as  charged  and  plac- 
ing his  punishment  at  14  years  in  the  peniten- 
tiary was  sufficient  to  authorize  the  double  pen- 
alty, though  the  fact  of  former  conviction  is 
not  expressly  stated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  3263;    Dec.  Dig.  $  1202.»] 

2.  Criminal   Law    (5    1202*)— Punishment- 
Successive  Offenses— Evidence. 

In  view  of  Ky.  St.  f  1627  (Russell's  St.  § 
86),  providing  that  a  copy  of  any  record  prop- 
erly filed  in  the  clerk's  office  of  any  court  shall 
on  proof  of  the  execution  of  the  original  be  ad- 
mitted as  evidence  in  lieu  thereof,  the  reading 
by  the  deputy  clerk  of  a  court,  in  which  defend- 
ant bad  been  formerly  convicted,  of  certified 
copies  of  the  verdict,  judgment  of  conviction, 
and  sentence  in  tbe  former  case,  his  testimony 
that  the  defendant  in  this  case  was  the  same  as 
tbe  defendant  in  the  former  case,  and  tbe  ad- 
mission of  the  defendant  that  he  was  the  same 
man,  was  sufficient  to  justify  a  judgment  impos- 
ing punishment  at  confinement  not  less  than 
double  the  time  imposed  on  the  first  conviction. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  3261;  Dec.  Dig.  !  1202.*] 

Appeal  from  Circuit  Court,  Nelson  County. 

David  (alias  J.  D.)  Lncas  was  convicted  of 
maliciously  cutting  and  stabbing  with  intent 
to  kill,  and  appeals.    Affirmed. 

E.  E.  McKay,  for  appellant  James  Breath- 
itt, Atty.  Gen.,  and  Tom  B.  McGregor,  Asst 
Atty.  Gen.,  for  the  Commonwealth. 

MILLER,  J.  Tbe  appellant,  David  (alias 
J.  D.)  Lucas,  was  indicted,  tried,  and  con- 


victed of  the  crime  of  willfully  and  mali- 
ciously cutting  and  stabbing  Hiram  Kendall, 
with  the  intention  of  killing  him.  Coupled 
with  that  charge,  the  indictment  also  charg- 
ed Lucas  with  having  been  theretofore  con- 
victed in  the  Lee  circuit  court  of  the  crime 
of  murder,  and  sentenced  to  a  seven-year 
term  in  the  penitentiary.  This  lost  para- 
graph of  tbe  indictment  as  to  the  former 
conviction  was  added  for  the  purpose  of 
doubling  appellant's  punishment  in  case  be 
should  be  found  guilty  of  the  first  cliarge 
contained  in  tbe  indictment 

Kendall  and  Lucas  resided  upon  farms  In 
the  same  neighborhood  in  Nelson  county.  On 
the  day  of  the  cutting  Kendall,  as  he  was 
going  to  Bardstown,  about  5^  miles  distant 
from  bis  farm,  met  Lucas  in  front  of  a  store 
ou  tbe  roadside.  Lucas  rode  with  Kendall 
in  bis  buggy  up  the  road  to  Lucas'  place, 
where  they  separated,  Kendall  going  on  to 
town.  Kendall  left  Bardstown  about  noon 
on  bis  return  Journey;  and,  as  be  passed 
Lucas'  farm,  Lucas  was  at  tbe  gate,  wait- 
ing for  him.  Kendall  had  bought  a  quart  of 
whisky  In  town,  and,  Lucas  having  gotten 
into  tbe  buggy  with  Kendall,  the  two  men 
proceeded  down  the  road  towards  Kendall's 
home.  Kendall  had  begun  drinking  while 
in  Bardstown,  and  both  men  kept  It  up. 
They  passed  Kendall's  house  a  few  miles  fur- 
ther down  the  road,  and  went  to  Boone's 
home  for  the  purpose,  as  Kendall  said,  of 
buying  a  hog  from  Boone.  They  did  not  find 
Boone  at  home,  and  returned  to  Koidaira 
home.  Kendall's  gate  opened  on  the  road  In 
front  of  bis  house,  which  set  back  some  dis- 
tance from  tbe  road.  It  was  here  that  the 
difficulty  occurred ;  ani  there  la  considerable 
conflict  between  the  two  men  as  to  what  hap- 
pended.  Lucas  says  that  Kendall  had  be- 
come very  drunk  by  that  time,  and  that  he 
himself  was  drunk,  that  Kendall  refused  to 
let  Lucas  get  out  of  the  buggy,  and  that 
finally  Lucas  made  an  effort  to  get  out  by 
force,  whereupon  both  of  them  fell  over  the 
wheel  onto  the  road.  Lucas  says  Kendall 
caught  him  by  the  throat  and  was  choking 
him,  when  he  (Lucas)  drew  bis  knife  and 
began  to  cut  Kendall.  On  the  other  hand, 
Kendall  says  that  when  they  arrived  at  the 
front  gate,  and  he  started  to  get  out  of  the 
buggy,  Lucas  Insisted  on  keeping  the  buggy 
and  taking  it  home  with  him,  and,  upon 
Kendall's  remonstrance  and  objection,  Lucas 
hit  him  over  the  head  with  the  butt  end  of 
the  buggy  whip,  and  finally  knocked  him 
down.  However  the  difficulty  may  bare 
started,  it  is  clear  that  Kendall  was  knocked 
down  in  the  road  near  tbe  buggy,  and  that 
Lucas  stabbed  him  several  times  while  there. 
About  that  time  Kendall's  mother  and  12 
year  old  daughter  came  miming  from  the 
house  and  called  to  a  man  working  in  an 
adjoining  field  to  come  to  their  assistance. 
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saying  that  Lucas  was  killing  Hiram.  Ken- 
dall's  mother  and  daughter  succeeded  in  get-. 
ting  Kendall  Inside  the  front  gate,  where- 
Ufton  Lucas  returned  to  the  buggy,  took  some- 
thing out  of  It,  and  then  followed  Kendall, 
his  mother,  and  daughter  inside  the  Inclo- 
sure  and  heyond  the  gate,  and  again  repeat- 
edly stabbed  him.  He  did  not  desist  until 
the  child  caught  the  knife  In  her  hand,  and 
had  been  severely  cut  Lucas  then  returned 
to  the  buggy,  got  into  it,  and  started  up  the 
road;  but,  upon  arrival  of  a  man  from  the 
adjoining  field,  he  abandoned  the  buggy,  and 
ran  up  the  road  towards  his  home.  Kendall 
was  confined  to  his  bed  for  some  four  or 
fire  weeks,  and  finally  recovered. 

The  court  instructed  the  jury  upon  the 
law  as  to  willful  and  malicious  cutting,  the 
former  conviction,  and  cutting  In  sudden 
beat  and  passion.  The  court  also  gave  the 
usual  instruction  as  to  a  reasonable  doubt 
and  a  separate  instruction  which  directed 
the  jury  to  fix  appellant's  punishment  at 
confinement  in  the  penitentiary  for  a  period 
of  time  double  the  term  of  imprisonment  ad- 
judged against  him  on  the  former  conviction, 
If  they  should  find  him  guilty  of  the  mali- 
cious cutting  charged  in  the  indictment. 

There  is  no  serious  complaint  against  the 
Instructions.  It  is  practically  conceded  that 
they  covered  every  phase  of  the  law  of  the 
case  that  was  presented  by  the  evidence.  It 
is  insisted,  however,  that  the  verdict  as  ren- 
dered is  not  sufiScient  to  warrant  the  double 
penalty  provided  by  the  statute  in  cases  of 
this  character.  Section  1130  of  the  Kentucky 
Statutes  (Russell's  St.  i  3154)  reads  as  fol- 
lows: "Every  person  convicted  a  second  time 
of  felony,  the  punishment  of  which  is  con- 
finement In  the  penitentiary,  shall  be  confin- 
ed in  the  penitentiary  not  less  than  double 
the  time  of  the  first  conviction ;  and  if  con- 
victed a  third  time  of  felony,  he  shall  be 
confined  in  the  penitentiary  during  his  life. 
Judgmmt  in  such  cases  shall  not  be  given 
for  the  increased  penalty,  unless  the  jury 
shall  find,  from  the  record  and  other  compe- 
tent evidence,  the  fact  of  former  convictions 
for  felony  committed  by  the  prisoner,  in  or 
out  of  this  state."  In  this  case  the  jury's 
verdict  is  as  follows:  "We,  the  jury,  find  the 
defendant  David  Lucas,  alias  J.  D.  Lucas, 
guilty  as  charged  in  the  Indictment,  and 
place  his  punishment  at  fourteen  (14)  years 
In  the  state  penitentiary."  It  is  urged  that 
this  verdict  does  not  find  the  appellant  guilty 
of  the  charge  of  former  conviction  in  the 
Lee  circuit  court  as  stated  In  the  indictment, 
and  that  so  much  of  the  verdict  as  finds  ap- 
pellant guilty  as  charged  in  the  indictment 
may  have  referred  to  the  cutting  in  sudden 
heat  and  passion,  which  is  a  mere  misde- 
meanor, and  which,  under  the  instructions, 
could  have  been  the  verdict  in  this  case.  In 
other  words.  It  Is  insisted  that  the  statute 
Is  not  aatlsfied  unless  the  verdict  should 


show  the  fact  of  former  conviction  of  felony 
committed  by  the  prisoner.  This  question, 
however.  Is  no  longer  an  open  one  in  this 
state.  Oliver  v.  Ck>mmonwealth,  113  Ky.  230, 
67  S.  W.  983,  24  Ky.  Law  Rep.  84,  was  a 
trial  under  an  indictment  for  the  crime  of 
malicious  cutting  and  wounding  with  Intent 
to  kill,  coupled  with  the  charge  of  a  former 
conviction  for  malicious  shooting,  and  in  that 
case  the  verdict  read  as  follows:  "We,  the 
jury,  find  the  defendant  guilty  as  charged  in 
the  indictment,  and  fix  his  punishment  at 
ten  (10)  years  in  the  penitentiary."  This 
court  affirmed  the  judgment  entered  upon 
that  verdict,  although  it  did  not  show,  in 
terms,  that  the  jury  found  there  had  been 
a  former  conviction.  The  same  question  was 
decided  In  Hemdon  v.  Commonwealth,  105 
Ky.  197,  48  8.  W.  989,  20  Kj.  Law  Rep.  1114, 
88  Am.  St  Rep.  308.  In  considering  the  stat- 
ute in  that  case,  the  court  said  that  its  pur- 
pose was  to  guarantee  to  the  defendant  a 
trial  by  jury  on  the  question  of  former  con- 
viction, and  that  it  was  not  necessary  for  the 
jury  to  incorporate  In  Its  verdict  a  finding 
of  former  conviction.  It  was  sufficient  if  the 
verdict  fixed  a  punishment  under  an  instruc- 
tion which  properly  presented  that  question. 
The  instructions  given  in  this  case  followed 
the  Instructions  given  in  the  two  cases  above 
referred  to. 

It  is  further  contended  that  the  court  err- 
ed in  admitting  in  evidence  "certified  copies 
of  the  record  of  the  Lee  circuit  court  show- 
ing the  former  conviction  of  Lucas  in  that 
court  for  murder.  The  commonwealth  intro- 
duced the  deputy  clerk  of  the  Lee  circuit 
court,  who  read  to  the  jury  certified  copies 
of  the  verdict,  judgment  of  conviction,  and 
the  sentence  in  the  former  case.  The  clerk 
also  testified  that  Lucas,  the  defendiint  in 
this  case,  was  the  same  man  who  was  de- 
fendant in  the  former  case  in  Lee  county, 
and  that  he  had  known  him  from  childhood. 
Besides,  Lucas  himself  admitted  he  was  the 
same  man.  Moreover,  section  1627  of  the 
Kentucky  Statutes  (Russell's  St  {  86)  pro- 
vides that  a  copy  of  any  record  or  paper 
properly  filed  or  lodged  in  the  clerk's  office 
of  any  court  shall,  upon  proof  of  the  execu- 
tion of  the  original,  be  admitted  as  evidence 
In  lieu  thereof.  Smith  v.  Gowdy,  96  S.  W. 
566,  29  Ky.  Law  Rep.  832;  Greenleaf's  Evi- 
dence (Lewis'  Ed.)  §  507.  The  evidence  above 
mentioned  fully  satisfied  the  requirements  of 
the  statute,  and  justified  fixing  the  punish- 
ment at  confinement  not  less  than  double  the 
time  Imposed  on  the  first  conviction.  Gragg 
V.  Commonwealth,  104  S.  W.  285,  31  Ky.  Law 
Hep.  873 ;  Tall  v.  Commonwealth,  110  S.  W. 
425,  33  Ky.  Law  Rep.  541. 

Being  clearly  of  the  opinion  that  the  ver- 
dict and  judgment  were  fully  authorised  by 
the  law  and  the  evidence,  Uie  judgment  of 
the  lower  court  is  affirmed. 
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PERRY  ▼.  VEAL. 
(Court  of  Appeals  of  Kentucky.    Feb.  23,  1911.) 

1.  Landlord  and  Tknant  (J  120*)— Tenancy 
AT  Win.  —  Teemination  —  Death  of  Ten- 
ant. 

The  rights  of  a  tenant  at  will  in  the  land 
terminate  at  bis  death. 

[E>1.  Note.— FV>r  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {  419;  Dec.  Dig.  { 
120.*] 

2.  Landlobd  and  Tenant  (§  119*)— Tenancy 
BY  Sufferance. 

Where  defendant's  husband  was  only  a  ten- 
ant at  will,  so  that  his  rights  terminated  at 
his  death,  she  resided  on  the  land  after  his 
death  as  a  tenant  by  safCerance,  If  a  tenant  at 
all. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {  429;  Dec.  Dig.  i 
119.*] 

3.  Champebtt  and  Maintenance  (|  7*)- 
Sale  of  Land— Pebmissivk  Possession. 

The  possession  of  one  who  merely  occupied 
land  by  permission  of  the  owner  as  a  tenant 
by  sufferance  was  not  adverse,  so  that  the  sale 
of  the  land  by  the  owner  was  not  champertons 
as  to  her. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  f  82;  Dec.  Dig.  | 
7.*1 

Appeal  from  Circuit  Court,  Owen  County. 

Action  by  M.  S.  Veal  against  Pearl  Per- 
ry. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

James  B.  Settle,  for  appellant  Jobn  W. 
Douglas,  for  appellee. 

LASSINO,  J.  Some  years  prior  to  March 
1,  1910,  M.  B.  Perry  bought  a  tract  of  land 
of  about  a  bundred  acres.  His  brother,  EL 
R.  Perry,  moved  onto  this  land  shortly  after 
Its  purchase,  and  built  a  small  house  on  It 
at  an  expense  of  possibly  $150  to  $200.  M. 
B.  Perry  was  a  man  of  means,  while  his 
brother  was  poor.  After  he  bad  taken  charge 
of  the  farm,  £.  R.  Perry  used  and  enjoyed 
it  as  a  bome,  and  rented  out  portions  thereof 
to  whom  be  pleased,  until  his  death  in 
January,  1909.  It  is  not  claimed  that  E. 
R.  Perry  owned  the  land,  but  there  is  evi- 
dence to  the  effect  that  liis  brother  bought  It 
to  provide  him  a  b(Hne.  After  his  death,  his 
wife,  it  appears,  desired  to  remain  upon  the 
farm,  and  requested  Dr.  Green  Perry,  another 
brother,  to  intercede  and  get  permission  for 
her  to  remain  upon  the  place  during  that 
year.  She  denies  that  she  made  such  a 
request  But,  whether  sbe  did  or  not,  she 
was,  with  the  consent  of  M.  B.  Perry,  per- 
mitted to  continue  on  the  farm  and  occupy 
the  house.  In  August,  1909,  M.  B.  Perry 
and  his  wife  sold  and  conveyed  the  land 
to  M.  S.  Veal,  and  about  March  1,  1910, 
be  wanted  possession  of  the  land.  The 
widow  refused  to  surrender,  and  be  brought 
a  suit  to  dispossess  her.  A  trial  before  the 
county  Judge  resulted  in  a  verdict  In  favor 
of  appellee.  On  appeal  tlie  question  was 
tried  in  the  circuit  court,  with  tbe  same  re- 


sult Being  dissatisfied  therewith,  Mrs.  Per- 
ry appeals  and  seeks  a  reversal  here. 

She  alleges  that  she  has  been  in  tbe  ad- 
verse possession  of  tbe  land  for  a  number 
of  years,  and  was  in  the  adverse  possession 
thereof  at  the  date  of  its  sale  to  appellee, 
and  tliat  the  sale  was  therefore  cbamper- 
tous;  that  she  was  at  no  time  a  tenant 
of  M.  B.  Perry,  and  did  not  become,  by  vir- 
tue of  the  sale  to  appellee,  a  tenant  of  ap- 
pellee's; and  that  be  was  without  right 
or  authority  to  proceed-  to  oust  her  in  tbe 
way  and  manner  in  which  he  did.  Her  hus- 
band did  not  own  the  land,  but  was,  under 
the  most  favorable  constructimi  that  can 
be  placed  upon  the  evidence,  a  tenant  at 
will  of  his  brother's.  All  rights  which  be 
had  in  the  land  terminated  at  his  deatli, 
and  thereafter  appellant,  if  a  tenant  at  all. 
was  a  tenant  by  sufferance.  The  decided 
weight  of  the  testimony  is  to  the  effect  that 
after  the  death  of  her  husband,  appellant 
sought  and  was  granted  permission  from 
her  brotber-in-law,  through  bis  agent  to 
occupy  the  place.  Her  occupancy,  therefore, 
was  not  adverse  to,  but  under  the  owner, 
M.  B.  Perry,  and  liis  sale  to  appellee  was 
not  champertous. 

No  complaint  is  made  that  appellant  was 
proceeded  against  without  due  or  sufficient 
notice.  Her  only  defense  is  that  sbe  was 
not  a  tenant  of  appellee's  vendor,  and,  tbe 
proof  I>elng  against  her  upon  this  point,  we 
are  of  the  opinion  tliat  tbe  Judgment  of 
the  lower  court  is  right,  and  it  is  therefore 
affirmed. 


RENDER  v.  CITY  OF  LOUISVILLE  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  22,  1911.) 

1.  Municipal  Cobpobations  (§  907*)— Hos- 
piTALS- Bonds— CoNSTiTUTiONAi,  Law. 

Act  March  14,  1910  (Laws  1910,  c.  8), 
authorizing  cities  to  issue  bonds  for  a  public 
hospital,  if  tbe  voters  so  determine,  is  not  un- 
constitutional for  falling  to  expressly  require  a 
two-thirds  vote  within  Const  {  157,  requiring 
such  vote  before  cities  can  become  indebted  be- 
yond the  current  revenues. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  1895;  Dec.  Dig.  i 
907.*] 

2.  CONSTITUTIONAI.     LaW     (I     205*)— SPECIAL 

Pbivileqbs— Bipartisan  Boabds. 

Act  March  14,  1910  (Laws  1910,  c.  8)  S  1. 
providing  for  a  bipartisan  hospital  board,  does 
not  violate  Bill  of  Rights,  }  8.  prohibiting  si>e- 
cial  privileges,  in  that  it  requires  the  board  to 
be  appointed  from  the  Democratic  and  Republi- 
can parties  excluding  members  of  other  politi- 
cal parties. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  8  205.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  L.  M.  Render  against  the  City 
of  Louisville  and  others.  Judgment  for  de- 
foidants,  and  plaintiff  appeals.    Affirmed. 


*For  other  cues  see  same  topic  and  section  NUMBER  in  Dee.  DlS.  *  Am.  Dtx.  Key  No.  Series  *  Rep'r  Indexes 
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Trabue^  Doolan  ft  •Cox,  for  appellant. 
Clayton  B.  Blakey  and  Huston  Quln,  for  ap- 
pellees. 

settle;  J.  This  action  was  institated  In 
the  court  below  by  appellant,  a  taxpayer  of 
the  city  of  Louisville,  against  the  appellees, 
city  of  Loolsvllle,  Its  mayor,  and  the  persons 
compoeing  the  commissioners  of  hospital  of 
the  city  of  LouisTille,  to  enjoin  the  Issuance 
by  the  city  of  $1,000,000  of  bonds  for  use  in 
meeting  and  furnishing  a  city  hospital.  The 
city  of  LoulsrlUe  claims  the  right  to  issue 
the  bonds  under  authority  conferred  by  an 
act  of  the  General  Assembly  of  the  common- 
wealth of  Kentucky  approved  March  14,  1910, 
entitled  "An  act  to  enable  cities  of  the  first 
class  to  construct  a  public  hospital"  (Laws 
1910,  c.  8),  which  provides  that,  in  order  to 
obtain  money  for  the  construction  and  fur- 
nishing of  such  hospital,  the  general  council 
of  a  first-class  city  may  adopt  an  ordinance 
submitting  to  the  voters  thereof,  at  the  No- 
vember election,  1910,  the  question  of  wheth- 
er the  bonds  of  the  city  should  be  issued 
for  that  purpose,  and  that  such  ordinance 
should  specify  the  total  number  and  amount 
of  the  bonds  to  be  issued,  not  exceeding 
$1,000,000,  the  date  and  maturity  thereof, 
the  rate  of  Interest  they  should  bear,  and 
bow  payable.  Also,  that  the  ordinance 
should  contain  the  necessary  details  in  refer- 
ence to  the  execution  and  delivery  of  the 
bonds,  their  denomination,  interest  coupons  to 
be  attached,  tax  to  be  levied  to  pay  the  inter- 
est thereon,  and  create  a  sinking  fund  to  re- 
tire the  bonds  at  maturity.  The  act  empow- 
ers the  mayor  of  a  city  of  the  first  class,  hav- 
ing In  contemplation  the  issuance  of  bonds 
for  the  construction  of  a  hospital,  to  appoint 
fonr  persons — ^two  from  the  Democratic  party 
and  two  from  the  Republican  party — ^who, 
with  the  mayor  as  an  ex  officio  member,  shall 
constitute  the  commissioners  of  hospital  of 
sudi  city,  with  capacity  as  such  to  contract 
and  be  contracted  with,  sue,  and  be  sued,  and 
provides  that  to  these  commissioners  shall 
be  Intrusted  the  control  of  the  work  of  con- 
structing and  maintaining  the  hospital,  also 
the  duty  of  fixing  the  price  of  the  bonds,  sell- 
ing the  same,  and  receiving  the  proceeds; 
bat  with  the  proviso  that  none  of  them  shall 
be  sold  for  less  than  par,  and  that  any 
praninm  obtained  from  their  sale  shall  con- 
stitute a  part  of  the  sinking  fund  for  their 
ultimate  retirement 

It  appears  from  the  averments  of  the  peti- 
tion that  the  general  council  of  the  city  of 
Liouisville,  pursuant  to  the  authority  con- 
ferred upon  it  by  the  act  mentioned,  adopted 
Bndi  an  ordinance  with  reBi)ect  to  the  holding 
of  tbe  required  election.  Issuance  of  bonds, 
and  otber  steps,  as  is  by  tbe  act  prescribed, 
and  tliat  the  mayor  duly  appointed,  with  the 
approval  of  the  general  council,  the  four  per- 
sons, two  from  each  of  the  parties  named, 
wbo  are  to  act  as  commissioners  of  hospital. 
It  further  appears  that,  after  due  notice^  the 


question  of  whether  $1,000,000  of  bonds  ma- 
turing 40  years  after  date  bearing  interest  at 
the  rate  of  4^  per  cent  per  annum,  payable 
semiannually,  should  be  issued  by  tlie  city  of 
Louisville  for  the  purpose  of  constructing  and 
furnishing  a  public  hospital,  was,  as  directed 
by  the  act  and  ordinance  mentioned,  sul>- 
mitted  to  the  qualified  voters  of  the  city  at 
the  November  election,  1910,  and  that  at  such 
election  two-thirds  of  the  qualified  voters, 
voting  ui)on  tbe  proposition,  voted  for  the  is- 
suance of  the  bonds;  that  is  to  say,  of 
15,942  votes  cast  thereon,  11,892  were 
cast  in  favor  of  the  issuance  of  the  bonds 
and  4,050  in  opposition  thereto.  It  fur- 
ther api)earB  from  the  averments  of  the 
petition  that  the  appellee  city  of  Louisville 
la  now  ready  to  issue  and  place  in  the  hands 
of  its  commissioners  of  hospital,  for  sale 
upon  the  market,  the  bonds  for  the  construc- 
tion of  the  hospital,  but  that  appellant  ob- 
jected in  the  circuit  court  to  its  doing  so 
on  the  grounds,  as  alleged,  that  the  act  pro- 
viding for  the  issuance  and  sale  of  the  bonds 
is  unconstitutional  and  the  ordinance  adopted 
in  pursuance  thereof  invalid.  Appellees  filed 
a  Joint  demurrer  to  the  petition,  which  the 
circuit  court  sustained,  and,  appellant  failing 
to  plead  further.  Judgment  was  entered  re- 
fusing the  injunction  asked  and  dismissing 
the  petition,  and  from  tiiat  Judgment  he  has 
appealed. 

The  constitutionality  of  the  act  of  the  Leg- 
islature authorizing  the  bond  issue  In  ques- 
tion is  assailed  in  the  brief  of  appellant's 
counsel  upon  two  grounds:  "(1)  That  in  pro- 
viding for  the  issuance  of  the  bonds,  if  the 
voters  of  the  city  shall  determine  that  such 
bonds  shall  be  issued  (section  10  of  the  act), 
the  Legislature  failed  to  comply  with  a  pro- 
vision of  section  167  of  the  Oonstitution  of 
Kentucky,  which  requires  the  affirmative  vote 
of  two-thirds  of  the  voters  before  bonds  can 
be  issued  under  such  circumstances.  (2)  That 
the  act  (section  1)  in  requiring  that  two  of 
the  members  of  the  hospital  commission  shall 
be  members  of  the  Democratic  party  and  two 
members  of  the  Republican  party  is  in  con- 
fiict  with  and  repugnant  to  section  S  of  the 
Constitution  of  Kentucky."  So  much  of  sec- 
tion 157  of  the  Constitution  as  bears  on  the 
question  under  consideration  provides  as  fol- 
lows :  "No  county,  city,  town,  taxing  district, 
or  other  municipality  shall  be  authorized  or 
permitted  to  become  indebted,  in  any  manner 
or  for  any  purpose,  to  an  amount  exceeding 
in  any  year,  an  Income  or  revenue  provided 
for  such  year,  without  the  assent  of  two- 
thirds  of  the  voters  thereof,  voting  at  an 
election  to  be  held  for  that  purpose ;  and  any 
indebtedness  contracted  in  violation  of  this 
section  shall  be  void."  It  was  not  necessary 
that  the  act  should  embody  the  provisions 
of  section  157  of  the  Constitution  referred  n 
to  or  words  of  similar  import,  in  order  to 
make  valid  the  election  held  in  the  city  of 
Louisville  to  determine  whether  the  t>onds 
should  be  issued,  or  to  make  valid  the  issuance 
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of  the  bonds  following  snch  election.  It  Is  not 
required  that  an  act  of  the  Legislature  sball 
bave  Incorporated  In  it  an7  provision  of  the 
Constitution  bearing  on  the  matter  therein 
made  the  subject  of  legislation.  It  is  sufficient 
that  it  does  not  in  terms  or  meaning  conflict 
with  any  provision  of  the  Constitution,  and 
in  determining  whether  the  act  conforms  to 
that  instrument  it  Is  to  be  tested  by  and  in 
the  light  of  its  provisions. 

In  the  case  of  Board  of  Education  of 
Winchester  v.  City  of  Winchester,  120  Ky. 
594,  87  S.  W.  768,  27  Ky.  Law  Rep.  994,  ob- 
jection was  made  that  an  act  of  the  Legisla- 
ture under  which  an  election  bad  been  held 
authorizing  the  issue  and  sale  of  bonds  by 
the  dty  of  Winchester  for  the  erecting  of  a 
school  building  was  in  conflict  with  section 
157  of  the  Constitution.  In  refusing  to  sus- 
tain the  objection  we  said :  "Every  provision 
of  the  Constitution  is  mandatory.  When  it 
is  provided  that  an  indebtedness  to  a  certain 
amount  shall  not  be  Incurred  without  the 
assent  of  two-thirds  of  the  electors  voting 
at  an  election  to  be  held  for  that  purpose,  it 
necessarily  follows  from  the  constitutional 
provision  that  such  an  Indebtedness  may  be  in- 
curred with  the  assent  of  two-thirds  of  the 
voters.  The  Legislature  -can  neither  subtract 
from  nor  add  to  the  constitutional  require- 
ment. The  constitutional  provision  regulates 
the  subject,  and  removes  it  from  legislative 
control."  Oooley,  Const  Limitations,  p.  64. 
It  is  proper  to  add  in  this  connection  that 
we  also  held  In  the  case  supra,  that  the 
meaning  of  section  157  of  the  Constitution  is 
that  the  assent  of  two-thirds  of  the  electors 
whose  votes  are  cast  on  the  question  of  in- 
curring the  Indebtedness  is  all  that  is  neces- 
sary ;  otherwise,  the  section  of  the  Constitu- 
tion, supra,  would  have  required  the  Legisla- 
ture to  Indicate  by  statutory  enactment  some 
means  of  ascertaining  the  entire  number  of 
legal  voters  in  the  municipality.  Montgom- 
ery County  Court  v.  Trimble,  104  Ky.  629,  47 
S.  W.  773,  20  Ky.  Law  Rep.  827,  42  L.  R.  A. 
738 ;  Tipton,  etc.,  v.  City  of  Shelby vlUe,  etc., 
107  S.  W.  810,  82  Ky.  Law  Rep.  1123.  Sec- 
tion 5  of  the  ordinance  adopted  by  the  gen- 
eral council  of  the  city  provides  that:  "None 
of  the  bonds  shall  be  prepared  or  issued  un- 
less at  said  election  two-thirds  of  those  voting 
on  the  said  question  sball  vote  in  favor  of  the 
issuance  of  said  bonds."  While  this  provi- 
sion of  the  ordinance  would  not  have  cured 
the  omission  from  the  act  of  the  Legislature 
of  a  like  provision,  if  Its  insertion  therein 
bad  been  necessary  to  its  constitutionality, 
its  presence  In  the  ordinance  shows  that  the 
general  council  knew  that  two-thirds  of  the 
votes  cast  at  the  election  must  favor  the  is- 
suance of  the  bonds  to  authorize  their  issu- 
ance; and  also  that  the  publication  of  the 
ordinance  would  inform  the  voters  of  the  city 
of  that  fact  and  prevent  any  misappreben- 
Rion  as  to  the  vote  required  to  carry  or  de- 
feat the  proposition.    It  is  not  apparent  that 


any  reason  exists  for.  oar  holding  either  that 
the  act  or  ordinance  under  consideration  vi- 
olates section  157  of  the  Constitution. 

We  now  come  to  the  consideration  of  ap- 
pellant's second  and  final  contention,  whicb 
is,  as  previously  stated,  that  section  1  of  tlie 
act  In  question  In  providing  that  two  of  the 
commissioners  of  hospital  shall  be  appointed 
by  the  mayor  from  the  Democratic  party  and 
two  from  the  Republican  party,  violates  sec- 
tion 3  (Bin  of  Rights)  of  the  ConsUtutlon, 
which  declares:  "All  men,  when  they  forna 
a  social  compact,  are  equal ;  and  no  grant  of 
exclusive,  separate  public  emoluments,  or 
privileges  shall  be  made  to  any  man  or  set 
of  men,  except  in  consideration  of  public 
services;  but  no  property  shall  be  exempt 
from  taxation  as  provided  In  this  constitu- 
tion ;  and  every  grant  of  a  franchise,  priv- 
ilege or  exemption,  shall  remain  subject  to 
revocation,  alteration,  or  amendment"  As 
well  argued  by  counsel  for  appellees  and  con- 
ceded by  counsel  for  appellant,  if  tbe  act 
should  be  held  anconstitutional  for  tbe  rea- 
son last  urged,  then  upon  the  same  ground 
could  the  provisions  of  the  present  election 
law  with  respect  to  the  appointment  of  the 
state  board  of  election  commissioners  and  pre- 
cinct election  officers  be  held  unconstitutional ; 
for  they  are  selected  equally  from  the  two  po- 
litical parties  that  i)olled  the  largest  vote  at 
the  last  preceding  election  for  state  officers 
or  presidential  electors,  which  were  the  Dem- 
ocratic and  Republican  parties.  But  in  the 
case  of  Herndon  v.  Farmer,  114  Ky.  200,  70 
S.  W.  632,  24  Ky.  Law  Rep.  1045,  we  held  the 
statute  of  1898  and  that  of  1900,  both  re- 
lating to  the  subject  of  elections,  constitu- 
tional. 

In  the  case  of  Miller,  etc.,  v.  City  of  Lonts- 
vlUe,  etc.,  99  8.  W.  284,  30  Ky.  Law  Rep.  664^ 
we  had  before  us  for  consideration  the  con- 
stitutionality of  a  statute  authorizing  cities 
of  the  first  class  to  submit  to  the  voters 
thereof  the  question  whether  bonds  should 
be  issued  for  the  raising  of  mon^  to  con- 
struct sewers.  The  first  section  of  the  act 
provided,  as  does  the  act  now  under  consid- 
eration, that  the  mayor  of  such  cities  should 
appoint  four  persons  who,  with  the  mayor 
as  a  member  ex  officio,  should  constitute  a 
sewerage  commission,  two  of  the  appointees 
to  be  members  of  tbe  Democratic  party  and 
two  members  of  the  Republican  party.  Sec- 
tion 3037b,  Ky.  St  (Russell's  St.  i  858).  In 
our  opinion  the  statute  was  not  open  to  the 
objections  made  to  it,  and  its  constitutional- 
ity was  upheld.  It  is  true  objection  was  not 
specifically  made  to  that  part  of  it  which 
provided  for  the  appointment  by  tbe  mayor 
of  a  bipartisan  board  of  sewerage  commis- 
sioners, but,  as  the  entire  statute  was  before 
us  and  its  constitutionality  was  assailed  upon 
various  grounds,  tbe  fact  that  we  did  not 
In  the  opinion  discuss  the  provisions  with 
respect  to  the  personnel  of  the  sewerage  com- 
mission gives  some  force  to  the  argiunent  of 
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«oiin8el  that  we  found  no  reason  for  holding 
It  unconstitutional  because  of  those  provl- 
slons. 

It  l8  stated  In  the  written  opinion  of  the 
Judge  of  the  circuit  court,  and  not  denied  by 
appellant's  counsel,  that  the  question  of  the 
city  of  liOuiSTllle  issuing  bonds  for  sewerage 
purposes  was  twice  defeated  by  the  voters  of 
that  city,  and  that  the  necessary  two-thirds 
majority  was  not  obtained  until  the  statute 
was  so  amraded  as  to  allow  the  appointment 
-of  a  bipartisan  commission,  following  which 
the  third  election  was  held,  resulting  in  a  ma- 
jority in  favor  of  the  bond  issue  of  more  than 
two-thirds  of  the  votes  cast  It  may  be  that 
the  benefits  arising  from  the  control  by  a 
bipartisan  commission  of  the  sewerage  sys- 
tem of  LoulsTUle  influenced  many  of  the  votes 
cast  for  the  issuance  of  the  hospital  bonds; 
but.  whether  so  or  not,  we  are  unable  to  see 
that  the  provisions  of  the  act  authorizing  the 
appointment  by  the  mayor  of  the  hospital 
-commission  from  the  two  leading  political 
parties  will  violate  the  Constitution,  or 
prove  disastrous  to  the  Interests  of  the  city 
of  Louisville. 

It  is  urged  against  this  feature  of  the  act 
that  it  requires  a  political  test  as  a  qualifi- 
cation for  office,  and  creates  special  priv- 
ileges in  contravention  of  the  Constitution. 
In  our  opinion  the  constitutioual  provision 
referred  to  docs  not  apply  to  legislative  en- 
actments fixing  the  qualifications  for  mem- 
bership on  a  municipal  board  of  commisslon- 
«r8.  The  requirement  that  the  commissioners 
be  equally  selected  from  the  two  political  par- 
ties imposes  no  constitutional  restriction 
upon  them,  nor  does  it  add  any  -new  quallfl- 
-catlon  not  allowed  by  the  Constitution ;  and, 
as  the  commission  is  not  a  permanent  body. 
Its  members  do  not  hold  their  places  to  the 
«xclusion  of  all  others.  It  is  true  that  an 
-elector  who  does  not  ally  himself  with  the 
Democratic  or  Republican  party  cannot  be 
appointed  to  membership  on  the  board,  but 
there  is  no  such  thing  as  the  right  to  hold  of- 
-flce;  and.  if  the  language  of  the  act  had 
been  that  the  commission  should  be  composed 
-of  two  members  from  each  of  the  two  lead- 
ing or  dominant  political  parties  in  the  city 
or  state,  the  appointees  would  nevertheless 
have  to  be  selected  equally  from  the  Demo- 
cratic and  Republican  parties.  No  elector  of 
the  city  Is  deprived  by  the  act  of  any  priv- 
ilege so  far  as  voting  ia  concerned,  as  the 
members  of  the  hospital  commission  are  ap- 
pointed by  the  mayor,  not  elected  by  the  vo- 
ters. The  latter  may,  however,  vote  for  the 
mayor,  who  holds  and  exercises  the  power  to 
appoint  the  hospital  commissioners,  and  in 
that  way  they  have  a  voice  indirectly  in  the 
appointment  of  the  commissioners.  It  Is  very 
-common  for  Legislatures  in  creating  munic- 
ipal boards  and  commissions  to  provide  that 
the  members  thereof  shall  not  all  be  of  the 
same  political  faith,  and  to  direct  that  they 


shall  be  selected  from  the  dominant  politi- 
cal parties.  There  can  be  no  valid  objection 
to  the  right  of.  the  Legislature  to  fix  the 
qualifications  of  the  members  of  such  boards, 
or  to  provide  that  they  shall  be  appointed 
from  the  two  principal  political  parties.  It 
Is  designed  to  secure  in  the  action  of  the 
board  impartiality  and  freedom  from  politi- 
cal bias,  and  violates  no  provision  of  the 
Constitution.  Moreover,  it  Is  the  province  of 
the  Legislature  to  determine  whether  such  a 
requirement  is  wise.  It  is  apparent  that  the 
Democratic  and  Republican  parties  were 
named  in  the  act  as  the  parties  from  which 
to  appoint  the  members  of  the  hospital  com- 
mission, because  they  are,  and  for  many 
years  hare  been,  the  dominant  political  par- 
ties in  the  city  of  LonisvUle  and  In  the  state. 
But,  if  In  the  future  other  political  parties 
should  get  in  ascendency,  it  would  do  no  vi- 
olence to  the  meaning  of  the  statute,  to  the 
rights  of  the  dty,  or  the  holders  of  the  hos- 
pital bonds  for  the  mayor  to  appoint  the 
members  of  the  hospital  commission  equally 
from  the  two  leading  or  dominant  political 
parties,  whatever  may  be  the  names  under 
which  such  parties  exist 

Our  attention  has  been  called  to  a  number 
of  authorities  cited  in  the  briefs  of  counsel, 
some  of  which  differ  radically  from  the  con- 
clusions we  have  reached  in  the  case  at  bar. 
Among  these  are  the  cases  of  State  ex  rel. 
Holt  V.  Denny,  118  Ind.  449,  21  N.  E.  274,  4 
L.  B.  A.  65;  Evansvllle  v.  State,  118  Ind. 
446,  21  N.  E.  267,  4  L.  R.  A.  03 :  State  ex  rel. 
Geake  v.  Fox,  108  Ind.  128,  63  N.  E.  19,  m 
L.  R.  A.  893 ;  People  ex  jel.  Leroy  v.  Hnlbut, 
24  Mich.  44,  9  Am.  Rep.  103 ;  Attorney  Gen- 
eral T.  Detroit  58  Mich.  213,  24  N.  W.  887, 
55  Am.  Rep.  675.  All  these  cases  Involved 
statutes,  in  some  respects  lilce  the  one  under 
consideration,  which  were  held  unconstitution- 
al, and  at  least  two  of  them  were  so  held  as 
violative  of  provisions  similar  to  those  con- 
tained in  section  3  of  our  Constitution.  This  Is 
notably  true  of  Attorney  General  t.  Detroit 
supra. 

We  find,  however,  among  the  authorities 
cited,  the  following,  which  seem  in  harmony 
with  the  views  we  have  expressed:  Churchill 
V.  Bemls,  45  Neb.  724,  64  N.  W.  348;  People 
ex  rel.  Grlnnell  v.  Hoffman,  116  111.  587,  5 
N.  E.  596,  8  N.  E.  788;  Patterson  v.  Barlow, 
60  Pa.  80;  Iowa  v.  Sargent  (Iowa)  124  N.  W. 
339, 27  L.  R.  A.  (N.  S.)  719.  The  opinion  of  the 
majority  of  the  court  in  the  case  last  cited 
very  ably  and  exhaustively  discusses  tlie  ques- 
tion raised  by  appellant's  second  contention 
in  this  case,  and  sustains  the  constitutional- 
ity of  the  statute  substantially  like  the  one 
before  us.  Its  logic  satisfies  us  of  the  cor- 
rectness of  the  conclusion  at  which  we  have 
arrived. 

Finding  no  error  In  the  Judgment  of  the 
circuit  court  It  is  hereby  affirmed. 
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POTTER   T.    COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Feb.  21, 1911.) 

1.  Cbiuinai,   Law    (J   800*)— iNffraucTioNS— 
"Malice  Atorethodoht.'' 

An  instruction  that  the  words  "with  mal- 
ice," as  used  in  the  instruction,  denoted  a 
wrongful  act  intentionally  done,  and  that  the 
term  "aforethought,"  as  used,  meant  a  prede- 
termination to  do  the  act,  however  suddenly  or 
recently  formed  before  the  act  was  done,  suffi- 
ciently defined  "malice  aforethought,"  especial- 
ly when  taken  in  connection  with  another  in- 
struction defining  "feloniously"  as  meaning  to 
proceed  from  an  evil  heart  or  purpose,  done 
with  the  deliberate  intention  to  commit  a  crime, 
though  the  definition  of  malice  aforethought  did 
not  require  that  the  act  be  done  "without  legal 
excuse. ' 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  1810;   Dec.  Dig.  i  800.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4304r-4306;   vol.  8,  p.  7714.] 

2.  Homicide  (g  300*)  —  Instructions— Self- 
Defense:. 

The  court  instmcted  that  if  accused,  with- 
out malice,  etc,  when  it  was  not  in  his  own 
apparent  necessary  defense,  killed  decedent,  the 
jury  should  find  him  guilty  of  manslaughter,  but 
if  he  killed  decedent  in  his  apparent  necessary 
self-defense  the  jury  should  acquit,  and  in  the 
selection  of  the  means  accused  was  necessarily 
permitted  to  exercise  his  own  judgment,  and 
could  act  from  appearances  if  he  acted  reason- 
ably, and,  if  when  he  killed  decedent  he  believed 
and  had  reasonable  ground  to  believe  that  be 
was  in  imminent  danger  of  great  bodily  harm 
from  decedent  unless  he  resorted  to  the  means 
used,  the  jury  should  acquit.  Held,  that  the 
instructions  sufficiently  charged  that  if  accused 
believed,  or  had  reasonable  ground  to  believe, 
that  he  was  in  imminent  danger,  he  could  act 
upon  such  appearances  in  self-defense  and  kill. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  8i  614-632;   Dec.  Dig.  {  300.*] 

Appeal  from  Circuit  Courts  Jefferson 
County,  Criminal  Division. 

Vli^l  Potter  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

See,  also,  124  S.  W.  317. 

Edwards,  Ogden  &  Peak  and  Wm.  H. 
Sweeney,  for  appellant  James  Breathitt, 
Atty.  Gen.,  and  Tom.  B.  McGregor,  Aast  Atty. 
Gen.,    for   the   Commonwealth. 

LASSING,  J.  Appellant,  Virgil  Potter,  was 
indicted,  tried,  and  convicted  of  the  crime  of 
murder  in  the  Jefferson  circuit  court.  He 
complains  that  the  instructions  given  were 
prejudicial,  and  on  this  ground  alone  seeks 
a  reversal.  He  admlttM  striking  the  blow 
which  inflicted  the  wound  resulting  in  the 
death  of  his  victim,  but  he  Justified  on  the 
ground  of  self-defense.  Of  the  instructions 
given,  but  three  are  complained  of.  They  are 
those  defining  "malice  aforethought"  and  the 
instructions  on  voluntary  manslaughter  and 
self-defense,  and  are  as  follows: 

"The  words  'with  malice,'  as  used  in  the 
instructions  herein,  denote  a  wrongful  act, 
intentionally  done,  and  by  the  term  'afore- 
thought,' as  used  in  instruction  No.  1,  is 
meant  a  predetermination  to  do  the  act,  how- 


ever suddenly  or  recently  formed  In  the  mind 
before  the  act  is  done. 

"If  the  jury  believe  from  all  the  evidence, 
to  the  exclusion  of  a  reasonable  doubt,  that 
at  the  time,  place,  with  the  weapon,  and  in 
the  manner  set  forth  in  instruction  No.  1, 
the  accused  Virgil  Potter  did,  without  mal- 
ice, in  sudden  beat  and  passion,  or  in  8ud~ 
den  affray,  when  It  was  not  in  bis  own  ap- 
parent necessary  self-defense,  kill  and  slay 
Romie  Reed  by  striking  and  wounding  him 
in  and  upon  his  head,  body,  arms,  limbs,  or 
person  of  him,  the  said  Romie  Reed,  with 
a  hatchet,  and  from  which  striking  and 
wounding  the  said  Romie  Reed  did  die  with- 
in a  year  and  a  day  thereafter,  they  will  find 
him  in  that  case  guilty  of  the  crime  of 
voluntary  manslaughter,  an  offense  included- 
in  the  indictment,  and  may  fix  his  punish- 
ment for  a  term  In  the  penitentiary  of  not 
less  than  2  years  nor  more  than  21  years. 
In  the  discretion  of  the  jury. 

"If  the  accused,  Virgil  Potter,  struck, 
wounded,  and  killed  Romie  Reed  in  his  ap- 
parent necessary  self-defense,  then  the  Jury 
should  find  the  accused  not  guilty.  For  the- 
law  allows  in  the  necessary  self-defense  such 
means  as  are  necessary,  and  in  the  selection- 
and  use  of  the  means  the  accused  was  nec- 
essarily permitted  to  exercise  his  own  Judg- 
ment, and  could  act  from  appearances  so 
that  be  acted  reasonably;  and  If,  at  the  time 
the  accused  struck,  wounded,  and  killed 
Romie  Reed,  tf  he  did  so,  he  believed,  and 
had  reasonable  grounds  to  believe,  that  he- 
was  in  imminent  danger  of  great  bodily 
harm,  whether  it  endangered  life  or  not,  at 
the  hands  of  the  said  Romie  Reed,  unless  he 
resorted  to  the  means  used,  then  the  -uee 
of  the  means  was  justifiable,  and  the  Jury 
should  find  the  accused  not  guilty." 

The  objection  to  the  instruction  defining 
"malice  aforethought"  Is  that  the  court  fail- 
ed to  tell  the  Jury  that  the  act,  to  constitute- 
mallce  aforethought,  must  be  done  without 
lawful  excuse,  according  to  a  predetermined 
plan,  no  matter  how  recently  or  suddenly 
formed.  The  instruction  given,  while  not  in 
the  usual  form,  in  our  opinion  meets  the  re- 
quirements of  the  law.  In  Clark  v.  Common- 
wealth, 111  Ky.  443,  68  S.  W.  740.  23  Ky. 
Law  Rep.  1029,  the  phrase  "malice  afore- 
thought" is  defined  as  "a  predetermination  to- 
do  the  act  of  Idlllng  without  legal  excuse, 
and  It  is  immaterial  how  suddenly  or  recent- 
ly before  the  killing  such  determination  was 
formed."  And  in  Bohannon  v.  Common- 
wealth, 71  Ky.  481,  at  page  484,  8  Am.  Rep. 
474,  in  condemning  an  instruction  in  which 
the  definition  of  "malice  aforethought^  -was 
given  as  "a  predetermination  to  kill,  however- 
suddenly  or  recently  formed  in  the  mind  of 
the  person  killing  before  the  fatal  act,"  tbe- 
court  said:  "If  the  plea  of  self-defense  bad 
not  been  relied  on,  and  the  sole  effort  of  the 
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appellant  bad  been  to  rednce  tbe  killing  from 
murder  to  manslanghter,  this  definition  might 
not  bare  been  calculated  to  prejudice  his 
rights ;  but,  standing  as  It  does  without  any 
subsequent  modification  or  explanation,  it  Is 
in  effect  a  determination  by  the  court  that 
killing  in  necessary  self-defense  of  one's  per- 
son or  property  may  be  killing  with  malice 
aforethought,  and  therefore  legally  murder. 
A  killing  to  constitute  murder  must  be  done 
unlawfully,  and  unless  it  be  unlawful  It 
cannot  have  been  done  with  malice  afore- 
thought, although  it  may  have  been  pre- 
determined." 

There  is  a  marked  distinction  between  the 
Instruction  condemned  and  the  one  under 
consideration.  There  the  court  told  the  Jury 
that  it  was  "a  predetermination  to  kill," 
etc.,  without  the  addition  of  any  qualifying 
or  explanatory  words.  Here  the  Jury  is  told 
that  malice  aforethought  "denotes  a  wrong- 
ful act  Intentionally  done,"  etc.  If  the  act 
is  wrongful,  it  Is  without  "legal  excuse," 
and  as,  under  the  instruction  given,  the  Jury 
had  to  find  that  the  act  of  striking  was 
wrongful  before  they  could  find  It  to  be  ma- 
lidons,  we  are  of  opinion  that.  In  the  form 
glTen,  this  instruction  was  neither  mislead- 
ing nor  prejudicial.  The  Jury  understood  It 
as  well  as  if  the  qualifying  phrase  "without 
l^al  excuse"  had  been  substituted  for  the 
word  "wrongful."  Oar  conclusion  in  this 
particular  is  strengthened  by  the  further  fact 
that.  In  Instruction  No.  5,  the  court  defined 
the  word  "feloniously"  to  mean  "proceed- 
ing from  an  eril  heart  or  purpose,  done  with 
tbe  deliberate  intention  to  commit  a  crime." 
When  this  definition  is  read  in  connection 
with  the  definition  of  the  phrase  "with 
malice  aforethought,"  tbe  Jnry,  before  they 
could  find  the  accused  guilty  of  murder, 
must  taaye  determined  from  the  evidence  that 
tbe  blow  producing  the  Injury  was  struck, 
not  only  wrongfully,  but  "with  a  deliberate 
purpose  to  commit  a  crime." 

Tbe  criticism  of  the  other  instructions  Is 
that  tbey  leave  the  Jury  to  determine  from 
tbe  proof  whether  or  not  there  was  appar- 
ent necessity  for  appellant  to  act;  whereas, 
the  Jury  should  have  been  told  that,  If  they 
believed  from  the  evidence  that  appellant  be- 
lieved, or  had  reasonable  ground  to  believe, 
that  he  was  in  danger,  then  he  had  a  right  to 
act,  etc.  The  principle  contended  for  by  ap- 
pellant's counsel  Is  well  and  firmly  es- 
tablished by  numerous  decisions  of  this  court 
upon  this  subject  But  we  think  the  In- 
struction given,  while  not  in  the  usual  form, 
clearly  conveyed  this  idea,  and  the  latter  part 
of  tbe  self-defense  Instruction  so  clearly 
states  this  law  as  to  leave  no  room  for  doubt 

Upon  full  consideration,  we  are  of  opinion 
that  the  Instructions  fairly  submitted  to  the 
Jnry  the  case  of  the  commonwealth  and  tbe 
defense  of  tbe  accused,  and  when  this  is  done 
the  ends  of  tbe  law  are  satisfied. 


Perceiving  no  error  in  tbe  conduct  of  the 
trial  prejudicial  to  tbe  rights  of  appellant, 
the  Judgment  is  affirmed. 


ANDERSON  COUNT!  r.  COLLINS. 
(Court  of  Appeals  of  Kentucky.    Feb.  21,  1911.) 

1.  Taxation  (|  545*)— Collkction  of  Taxes 
— Statutes — Appeai.. 

Act  March  15,  1906  (Ky.  St  H  4019-12818 
[Russell's  St  H  5904^^6^]),  lelatins  to  reve- 
nue, specifically  provided  for  tbe  coUection  of 
taxes  on  all  subjects  of  taxation,  and  repealed 
so  much  of  the  act  of  1904  (Lews  1904,  c  40) 
as  provided  for  the  payment  of  taxes  assessed 
on  distilled  spirits  In  warehouses  to  the  county 
clerk,  re-enacting  so  much  of  the  act  of  1902 
(St.  1903,  {  4111)  as  required  payment  of  such 
taxes  to  the  officers  entitled  to  receive  the  same 
within  the  state,  county,  taxing  district,  city, 
or  town,  thus  providing  for  the  collection  of 
such  taxes  in  a  county  by  the  sheriff  and  not  by 
the  county  clerk. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  54S.*] 

2.  Taxation   ({   549*)— Collection   bt   Im- 
fbopeb  Offices— F]^. 

Where  taxes  assessed  on  distilled  spirits 
within  a  county  are  erroneously  paid  to  the 
county  clerk.  Instead  of  to  the  sheriff,  who  is 
entitled  to  collect  the  same,  the  clerk  was  not 
a  de  facto  sheriff,  and  hence  collections  by  him 
would  not  relieve  tbe  county  from  liability  to 
tbe  sheriff  who'  was  always  ready*  able,  and 
willing  to  collect  the  taxes  for  the  fees  he  would 
have  received  had  he  been  permitted  to  do  the 
work. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  I  1043;    Dec.  Dig.  t  549.*] 

Appeal  from  Circuit  Court  Anderson 
County. 

Action  by  R.  S.  Collins  against  Anderson 
County.  Judgment  for  plaintiff,  and  defend* 
ant  appeals.    Affirmed. 

F.  R.  Feland  and  Wilkes  H.  Morgjan,  for 
appellant  LiUard  Carter  and  O.  A.  Wil- 
liams, for  appellee. 

C!LAT,  C.  Appellee,  R.  S.  Collins,  was  the 
duly  elected  and  acting  sheriff  of  Anderson 
county  for  the  term  beginning  January, 
1900,  and  ending  January,  1910.  During 
that  time  be  executed  all  the  bonds  required 
by  law.  In  making  bis  settlements  with  the- 
commissioner  appointed  by  the  county,  be 
was  not  charged  with  the  taxes  assessed  and 
levied  upon  distilled  spirits  in  bonded  ware- 
houses located  in  that  county,  nor  was  he- 
credited  with  commissions  for  collecting  the 
same.  He  brought  this  action  in  June, 
1909,  against  Anderson  county,  to  surcharge- 
the  settlements  on  the  ground  of  mistake  and 
to  recover  4  per  cent  of  the  taxes  collected 
by  Anderson  county  upon  distilled  spirits. 
The  amount  sued  for  was  $1,021.16.  For 
this  sum  the  court  entered  Judgment  In  bis 
favor,  and  tbe  county  of  Anderson  appeals. 

During  his  incumbency  in  office,  H.  S. 
Wise  was  county  clerk  of  Anderson  county. 
Wise  claimed  the  right  to  collect  the  taxes 
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In  question.  Appellee  Insisted  tbat  It  was 
his  duty  to  collect  the  taxes,  and  that  he 
was  entitled  to  bis  commissions  thereon. 
The  matter  was  submitted  t*  the  county  at- 
torney then  In  office,  and  he  gave  it  as  his 
opinion  that  It  was  the  duty  of  the  county 
cleric  to  collect  the  taxes.  Although  appellee 
acquiesced  In  this  arrangement,  be  did  so 
under  protest,  and  insisted  all  along  tbat 
the  law  did  not  confer  upon  the  county 
clerk  the  power  to  collect  the  taxes.  During 
this  controversy  the  Independent  warehouse- 
men paid  their  taxes  direct  to  Wise,  the 
county  clerk.  The  sum  so  paid  amounted 
to  $4,434.23.  During  the  same  period  the 
Kentucky  Distilleries  &  Warehouse  Company 
made  Its  checks  payable  to  appellee,  as  sher- 
iff. Upon  receipt  of  these  checks,  appellee 
indorsed  them  and  delivered  them  to  H.  S. 
Wise,  who  was  both  county  clerk  and  county 
treasurer.  The  sum  so  paid  amounted  to 
$21,095.34.  The  amount  for  which  judg- 
ment was  given  Is  4  per  cent  of  tbe  sum 
paid  direct  to  the  county  clerk  and  4  per 
cent,  of  tbe  sum  for  which  tbe  checks  were 
made  payable  to  appellee,  and  Indorsed  by 
him  and  turned  over  to  Wise.  Appellee  had 
already  received  10  per  cent  upon  the 
first  $5,000  collected  In  each  of  tbe  years 
Involved  In  this  action.  He  now  claims  4 
per  cent  upon  the  taxes  as  a  part  of  the 
residue  of  tbe  taxes  collected  during  tbe 
years  In  question. 

The  first  question  to  be  determined  is: 
Whose  duty  Is  It  under  tbe  act  of  190G,  to 
collect  taxes  on  distilled  spirits? 

The  present  law  on  tbe  subject  may  be 
found  in  the  act  of  March  15,  1906,  which 
is  chapter  108  of  tbe  Kentucky  Statutes 
^Russell's  St  If  5904-C230).  SecUon  4105  of 
tbat  act  provides  for  certain  reports  to  be 
made  to  tbe  auditor  of  public  accounts  by 
tbe  owners  of  warehouses.  Section  4106  re- 
quires the  auditor  to  submit  those  reports 
to  the  board  of  valuation.  Section  4107  au- 
thorizes the  board  of  valuation  to  assess  the 
spirits  for  taxation.  Section  4108  directs 
tbe  board  to  certify  to  the  auditor  of  public 
accounts  the  value  of  tbe  spirits  as  assess- 
ed for  state  tax,  and  directs  the  auditor  to 
certify  to  the  county  clerics  of  tbe  respective 
counties  tbe  amount  liable  for  county,  city, 
town,  or  district  taxation,  and  tbe  date  when 
tbe  bonded  period  will  expire  on  such  spir- 
its. This  section  concludes  as  follows:  "The 
report  shall  be  by  tbe  county  «lerk  filed  In 
bis  office,  and  by  blm  certified  to  the  proper 
collecting  officer  of  the  county,  city,  town 
or  taxing  district  for  collection."  Section 
4109  makes  tbe  custodian  of  the  spirits  on 
the  1st  day  of  September  In  the  year  the 
assessment  Is  made  liable  for  all  taxes. 
Section  4110  prescribes  when  such  taxes 
shall  become  due,  and  provides  that  the 
taxes  on  each  year's  assessment  shall  bear 
legal  interest  until  paid.  Section  4111  Is  as 
follows:  "Every  owner  or  proprietor  of  a 
bonded  warehouse  in  which  distilled  spirits 


may  be  stored,  as  contemplated  In  the  pre- 
ceding section,  shall,  on  the  first  day  of 
January,  May  and  September  next  after 
said  government  tax  shall  have  been  paid, 
become  due,  or  be  removed  from  tlie  ware- 
bouse,  make  and  transmit  to  the  auditor 
of  public  accounts  and  the  clerk  of  the  coun- 
ty court  In  which  the  spirits  may  have  been 
at  tbe  time  of  tbe  assessment  a  statement 
sworn  to  by  the  person  whose  duty  It  is  to" 
make  the  report,  showing  the  quantity  of 
spirits  on  which  the  government  tax  has 
been  paid  or  has  become  due,  and  what 
spirits  have  been  removed  from  the  ware- 
house during  tbe  preceding  four  monrhs, 
the  years  In  which  such  spirits  were  assess- 
ed for  taxation,  and  the  county,  city,  town 
or  taxing  district  In  which  the  warehouse 
is  situated  in  which  the  spirits  were  stored 
at  the  time  of  the  assessment  and  shall, 
at  the  same  time,  pay  all  taxes  and  interests 
on  such  spirits  due  the  state,  county,  tax- 
ing district  city,  or  town  to  the  officers 
entitled  to  receive  the  same.  Tbe  report 
herein  required  shall  be  made  by  the  owner 
or  proprietor  of  such  bonded  warehouse 
whetiier  any  spirits  are  stored  in  such  ware- 
house or  not  at  tbe  time  the  report  ia  due." 
Section  4129:  "The  sheriff,  by  virtue  of  hi» 
office,  shall  be  collector  of  all  state,  county 
and  district  taxes,  unless  the  payment  there- 
of Is,  by  law,  especially  directed  to  be  made 
to  some  other  officer." 

All  the  foregoing  sections  were  taken, 
word  for  word,  from  the  act  of  1902,  whicb 
may  be  found  In  chapter  108  of  the  Ken- 
tucky Statutes  of  1903;  the  only  difference 
being  that  section  4111,  in  directing  the  own- 
er of  the  warehouse  to  pay  all  taxes.  In- 
serts tbe  words  "and  Interest,"  and  adds 
at  the  end  of  the  section:  "The  report  here- 
in required  shall  be  made  by  the  owner  or 
proprietor  of  such  bonded  warehouse  wheth- 
er any  spirits  are  stored  In  such  warehouse 
or  not  at  tbe  time  the  report  is  due."  In 
the  year  1904  tbe  Legislature  amended  sec- 
tion 4111  of  the  Kentucky  Statutes  (Car- 
roll's Edition  of  1903)  by  adding  after-  the 
word  "same,"  which  was  tbe  concluding 
word  of  that  section,  tbe  following:  "Such 
report  herein  required  to  be  made  to  tbe 
auditor  of  public  accounts,  shall  in  each 
instance  be  accompanied  by  a  remittance  and 
payment  of  the  taxes  due  upon  such  spirits, 
whlcb  said  taxes  shall  be  by  the  auditor 
turned  into  the  state  treasury;  and  such 
report  herein  required  to  be  made  to  the 
clerk  of  the  county  court  shall  in  each  In- 
stance be  accompanied  by  a  remittance  and 
payment  of  tbe  taxes  due  the  county  apou 
such  spirits,  which  said  taxes  shall  be  by 
said  clerk  turned  Into  the  county  treasurer, 
or  paid  out  to  such  person  or  persons,  as 
tbe  fiscal  court  may  by  order  direct"  Laws 
1904,  c.  40. 

Tbe  solution  of  the  question  before  us 
depends  on  whether  or  not  tbe  act  of  ldD6 
repealed  the  foregoing  act  directing  the  tax 
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on  distilled  spirits  to  be  paid  to  the  connty 
clerk.  The  act  of  1902  (section  4129)  pro- 
vided that  the  sheriff,  by  virtue  of  his  office, 
should  be  collector  of  all  state,  county,  and 
district  taxes,  unless  the  i>ayment  ttiereof 
was,  by  law,  especially  directed  to  be  made 
to  some  other  officer.  There  was  nothing  in 
that  act,  or  any  other,  which  directed  the 
taxes  on  distilled  spirits  to  be  paid  to  some 
other  officer.  Therefore  the  sheriff  was,  un- 
der that  act,  the  officer  authorized  to  re- 
ceive taxes  on  distilled  spirits.  Tills  con- 
Btmctlon  was  recognized  in  the  case  of 
Shawhan  v.  Harrison  County,  116  Ky.  490, 
76  S.  W.  407,  25  Ky.  Law  Rep.  734.  This 
condition  was  clianged  by  the  act  of  1904. 
The  effect  of  that  act  was  to  repeal  so  much 
of  section  4108  of  the  act  of  1902  as  re- 
quired the  county  clerk  to  certify  the  report 
made  to  him  by  the  auditor  of  public  ac- 
counts to  the  proper  collecting  officer  of  the 
county;  having  the  report  in  his  posses- 
sion and  on  file  in  his  office,  he  was  no  long- 
er required  to  certify  it  to  himself.  When 
the  Legislature  took  up  the  question  of  rev- 
enue and  taxation  in  the  year  190G,  it  re- 
enacted  section  4111  of  the  act  of  1902  and 
omitted  entirely  therefrom  the  amendment 
thereto  embraced  in  the  act  of  1904.  Not 
only  did  it  do  this,  but,  after  the  word 
"same,"  it  inserted  an  additional  provision. 
Furthermore,  the  act  of  190t>  contains  the 
following  repealing  clause:  "All  acts  and 
parts  of  acts  in  conflict  with  this  act  are 
hereby  repealed,  except  the  act  of  1904, 
approved  March  24th,  1904,  which  is  chapter 
104  of  Session  Acts  1904,  fixing  a  tax  of  fifty 
cents  on  each  tmrrel  of  blended  or  rectified 
whisky,  which  act  is  not  hereby  repealed, 
but  left  in  force  as  it  now  is.  If  any  section 
in  this  bill  shall  be  held  to  be  unconstitu- 
tional, that  fact  shall  not  affect  any  other 
section  of  the  act.  It  being  the  intention 
of  the  General  Assembly  in  enacting  this  bill 
to  enact  each  section  separately,  and  if  any 
proviso  er  exception  contained  in  any  sec- 
tion of  this  bill  shall  be  declared  unconsti- 
tational,  tliat  fact  shall  not  affect  the  re- 
maining portion  of  said  section;  it  being 
the  intention  of  the  Legislature  to  enact 
each  section  of  said  bill  and  each  proviso 
and  exception  thereto  separately." 

The  act  of  1904,  in  question,  is  not  chap; 
ter  104  of  the  Session  Acts  of  1004,  fixing 
a  tax  of  60  cents  on  each  barrel  of  blended 
or  rectified  whisky,  which  is  excepted  from 
the  provisions  of  the  repealing  clause.  More- 
over, by  the  act  of  1906,  section  4129  of  the 
act  of  1902,  providing  that  the  sheriff  should, 
by  virtue  of  his  office,  be  collector  of  all 
taxes  unless  the  payment  thereof  was,  by 
law,  especially  directed  to  be  made  to  some 
other  officer,  was  re-enacted;  likewise  sec- 
tion 4108,  requiring  the  county  clerk  to 
certify  the  report  made  to  him  by  the  au- 
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ditor  of  public  accounts  to  the  collecting 
officer  of  the  county,  city,  town,  or  taxing 
district  for  collection.  When  we  consider 
these  facts,  together  with  the  provisions  of 
the  act  of  1906,  which  is  very  specific  in 
regard  to  all  subjects  of  taxation  as  well 
as  the  method  of  collecting  the  same,  we 
conclude  that  it  was  the  evident  purpose  of 
the  Legislature  to  return  to  the  method 
provided  by  the  act  of  1902  for  the  collec- 
tion of  ta.'ces  upon  distilled  spirits,  and 
again  to  confer  this  power  upon  the  sheriff 
of  the  county;  and  that  by  purposely  omit- 
ting the  act  of  1904,  conferring  the  power 
upon  county  clerks  to  collect  such  taxes. 
It  intended  to  and  did  repeal  that  act  Bev- 
ins  V.  Ck>mmonwealth,  86  S.  W.  544,  27  Ky. 
Law  Rep.  73o. 

But  it  is  insisted  for  appellant  that  ap- 
pellee la  not  entitled  to  recover  in  this  ac- 
tion because  the  county  clerk  actually  col- 
lected the  taxes,  and  the  fees  for  collecting 
the  same  were  paid  to  him  by  the  county. 
In  this  connection  it  is  urged  that  the  same 
doctrine  should  apply  as  in  case  of  payment 
by  the  state,  county,  or  municipality,  before 
Judgment  of  ouster,  to  a  de  facto  officer,  by 
which  the  state,  county,  or  municipality  is 
protected  from  all  liability  to  the  de  Jure 
officer  for  the  salary  so  paid.  The  county 
clerk,  however,  was  not  a  de  facto  sheriff. 
He  was  not  trying  to  exercise  the  duties  of 
a  sheriff  under  color  of  office.  He  simply 
performed  one  of  the  duties  of  the  sheriff 
under  and  Jby  virtue  of  his  office  as  clerk. 
Only  a  small  amount  of  the  taxes  were  paid 
direct  to  the  clerk;  by  far  the  greater  por- 
tion was  paid  to  the  sheriff,  and  by  blm 
turned  over  to  the  clerk.  So  far  as  these 
latter  taxes  were  concerned,  the  sheriff  ac- 
tually performed  all  the  duties  required  of 
him  by  law.  He  made  the  collections  and 
indorsed  the  checks  to  the  clerk,  who  was 
also  the  county  treasurer.  But,  aside  from 
this  fact,  the  sheriff  was  ready,  able,  and 
willing  to  perform  the  duties  required  of 
him  by  law  with  respect  to  the  taxes  in 
question.  He  protested  all  the  time  against 
the  action  of  the  clerk,  and  yielded  only  be- 
cause the  county  attorney,  the  official  ad- 
viser of  connty  officers,  gave  it  as  his  opin- 
ion that  the  clerk  was  entitled  to  collect 
the  taxes  In  question.  Under  such  circum- 
stances, he  cannot  be  deprived  of  his  com- 
pensation. Where  there  are  two  contestants 
for  the  same  office,  the  county  may  be  ex- 
cused for  not  knowing  which  one  is  the 
rightful  claimant;  but.  If  it  pays  fees  due 
one  officer  to  an  entirely  different  officer 
who  is  not  authorized  to  perform  the  serv- 
ices or  to  receive  the  fees,  it  does  so  at  its 
peril,  and  such  payment  will  not  bar  a  re- 
covery by  the  officer  entitled  to  the  fees. 

Judgment  afi^med. 
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OORNHTT  T,  BUROHFIEU). 

(Ooart  of  Appeals  of  Kentucky.    Feb.  21. 1911.) 

1.  Appeai,  and  Ebbor  (§  283*)— Review— Mo- 
tion FOB  New  Tbial— Necessity. 

The  fact  that  a  suit  for  partition  was  tried 
by  ordinary  proceeding,  as  authorized  by  the 
Code,  did  not  cban^  it  into  an  action  at  law, 
so  as  to  require  a  denial  of  a  motion  for  new 
trial  and  the  separation  of  the  law  from  the 
facts  by  the  court,  in  order  to  justify  a  review 
of  the  merits  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1666-1668;  Dec.  Dig.  f 
283.*] 

2.  Appeai.  and  Esbob  (|  171*)— Theobt  or 
Trial. 

Where  parties  treat  an  action  as  a  suit  in 
equity  in  the  circuit  court,  it  will  be  so  treated 
on  appeal,  though  the  case  has  been  tried  by 
ordinary  proceeding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1053-1069,  1161-1165; 
Dec.  IMg.  S  171.»] 

8.  Boundaries  (|  87*)— Stjbvet— Contents- 
Evidence. 

Defendant  claimed  title  to  the  land  in  con- 
troversy under  a  patent,  the  exterior  lines  of 
which  contained  78,2^  acres,  from  which  was 
deducted  32,147  acres  previously  patented  and 
6,67TS  acres  of  other  surveys,  leaving  40,400  in 
the  patent  Defendant  introduced  R.,  who 
made  the  survey  of  the  plat,  and  lie  testified 
that  the  land  in  controversy  was  within  the  ex- 
terior lines  of  the  patent,  and  the  map  which 
be  filed  showed  all  the  different  patents  cover- 
ing any  part  of  the  land.  It  also  appeared  that 
defendant's  patent  was  older  than  the  patent 
under  which  plaintiff  claimed.  Held  not  suffi- 
cient to  establish  prima  facie  that  the  land  in 
controversy  was  not  within  the  exclusions  re- 
ferred to. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  {  37.*] 

4.  Frauds,    Statute   of    (|    71*)— Sai.k    of 
Land— Contract. 

A  contract  for  the  sale  of  land  mnst  be  in 
writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |  113 ;   Dec.  Dig.  i  71.*] 

5.  Evidence  d  400*)— Written  Contbact— 
Variance  bt  PaboIm 

A  writing  mnst  be  construed  according  to 
the  fair  meaning  of  the  words  used,  and,  in  the 
absence  of  fraud  or  mistake,  cannot  be  varied 
by  parol,  so  that  a  written  contract  giving  an 
option  to  purchase  cannot  be  shown  by  parol 
to  have  been  intended  as  a  bond  for  title. 

FEd.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  1778-1793 ;  Dec.  Dig.  |  400.*] 

6.  Tenancy  in  GoiniON  (|  19*)— Purchase  of 
Outstanding  Titus — Option— Acceptance. 

Defendant  having  obtained  an  option  for 
SO  days  from  September  17th  to  purchase  the 
interest  of  devisees  in  a  tract  of  land  under  a 
prior  patent,  hia  father,  as  his  agent,  on  Oc- 
tober 11th  wrote  the  agent  of  the  devisees  re- 
ferring to  a  deed  inclosed  which  was  not  satis- 
factory, and  asking  the  agent  to  draw  a  deed 
to  defendant  and  have  the  same  returned,  exe- 
cuted, by  October  15th,  when  the  writer  would 
be  in  L.  to  close  the  deal.  '  This  letter  re- 
ferred to  a  warranty  deed,  while  the  option  only 
provided  for  a  quitclaim.  After  writing  such 
letter,  defendant  s  father  purchased  in  defend- 
ant's behalf  a  half-interest  in  the  land  under 
the  same  title  by  which  complainant  held,  and 
subsequently  purchased  the  outstanding  title 
from  such  devisees.  Held,  that  the  letter  was 
not   an  acceptance   of   the   option,    and   hence 


that,  when  defendant  purchased  such  outstand- 
ing title,  he  was  the  owner  of  an  undivided  in- 
terest with  complainant  under  the  later  title, 
and  as  such  the  pnicbase  inured  to  the  benefit 
of  both ;  defendant  acquiring  at  most  a  lien  on 
complainant's  half  of  tne  land  to  the  extent  of 
the  amount  paid  to  relieve  complainant's  in- 
terest of  the  outstanding  title. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Dec.  Dig.  {  19.*] 

AH)eal  from  Circuit  Court,  Harlan  County. 

Suit  by  D.  O.  Bnrcbfleld  against  Denver  B. 
Cornett  for  partition.  Judgment  for  com- 
plainant, and  defendant  appeals.  Reversed 
and  remanded  for  Judgment  for  complainant, 
with  modifications. 

W.  F.  HaU  and  Oreen  ft  Van  Winkle  for 
appellant  Metealf  &  Jeffries  and  H.  C. 
Clay,  for  appellee. 

HOBSON,  O.  J.  About  the  year  1883,  pat- 
ents were  Issued  to  Nicholas  Shell  and  oth- 
ers for  about  660  acres  of  land  in  Harlan 
county.  They  conveyed  to  D.  C.  Burchfield 
a  half  interest  in  these  lands  on  January 
20,  1897.  The  other  half  interest  passed  by 
certain  conveyances  to  Missouri  B.  Hurst. 
On  October  15,  1907,  she  and  her  husband 
sold  her  undivided  half  interest  in  the  land 
to  D.  B.  Oomett  D.  O.  Burchfield  on  Octo- 
ber 26,  1909,  brought  this  suit  against  Cor- 
nett alleging  these  facts,  and  asking  that  the 
land  be  divided  between  them.  Cornett  fil- 
ed an  answer  In  which  he  denied  that  Burch- 
field owned  a  half  interest  In  the  land,  and 
pleaded  that  he  was  the  owner  of  the  whole 
of  it  The  issue  was  made  up,  proof  was 
taken,  and  on  final  hearing  the  circuit  court 
entered  a  judgment  in  favor  of  Burchfield  as 
prayed.    Cornett  appeals. 

The  first  question  made  on  the  appeal  is 
that,  as  there  was  no  motion  for  new  trial 
and  no  separation  of  the  law  and  facts  by 
the  court,  no  question  is  presented  except 
the  sufficiency  of  the  pleadings  to  support 
the  Judgment.  The  petition  is  not  styled  a 
petition  in  equity,  but  both  sides  tack  their 
proof  by  depositions  and  treated  the  case 
as  an  action  in  equity.  The  case  was  con- 
ducted and  decided  in  the  lower  court  as  an 
action  in  equity,  and  it  involves  matters  of 
purely  equitable  cognizance.  In  disposing  of 
a  similar  objection  in  Salyer  v.  Amett,  62  S. 
W.  1031,  23  Ky.  Law  Rep.  321,  we  said:  "No 
motion  was  made  for  a  new  trial  within 
three  days  after  the  Judgment  was  given, 
and  there  was  no  s^arate  finding  of  law  and 
facts  by  the  county  court  It  is  insisted  for 
appellees  that,  as  It  is  provided  by  the  stat- 
ute that  'the  case  shall  be  tried  and  decided 
as  an  ordinary  action'  [Civ.  Code  Prac.  { 
499,  subd.  10],  in  the  absence  of  a  motion  for 
a  new  trial,  or  a  separate  finding  of  law  and 
fact  no  question  can  be  considered  In  this 
court  except  the  sufficiency  of  the  pleadings 
to  support  the  Judgment  The  purpose  of 
the  statute  in  allowing  the  case  to  be  tried 
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as  an  ordinary  action  Is  to  afford  a  speedy 
trial  wltbout  the  cost  or  delay  of  taking  dep- 
ositions, as  In  equity  actions.  The  summary 
remedy  thus  provided  applies  only  to  the  pro- 
ceedings in  the  trial  court  The  statute  has 
no  reference  to  a  proceeding  subsequent  to 
the  trial.  An  appeal  from  the  Judgment  Is 
governed  by  other  provisions  of  the  Code. 
Xo  motion  for  a  new  trial  or  separation  of 
law  and  facta  Is  required  in  an  equity  action 
to  bring  the  whole  case  before  this  court. 
The  only  issue  made  here  was  whether  Mor- 
ton Amett  had  been  advanced  by  his  father 
his  entire  share  of  the  estate.  Tliis  was 
strictly  an  equitable  issue.  Realizing  this, 
botb  the  parties  took  their  proof  by  deposi- 
tions, and  no  oral  evidence  was  offered  on 
the  trial.  The  Issue  being  exclusively  equita- 
ble, and  the  action  having  been  treated  and 
tried  by  both  the  parties  as  an  action  in  eq- 
uity, It  should  be  so  treated  in  tUs  court  on 
the  appeal.  The  absence,  therefore,  on  a  mo- 
tion for  a  new  trial  or  separate  findings  of 
law  and  facts,  does  not  deprive  appellants  of 
a  hearing  in  this  court  on  the  merits  of  the 


We  adhere  to  the  rule  thus  laid  down,  and 
under  it  the  case  must  be  heard  here  upon 
its  merits.  The  parties  may  under  the  Cktde 
try  the  case  as  an  ordinary  action;  but 
when  they  treat  it  as  an  action  in  equity  In 
the  circuit  court,  it  will  be  so  treated  on  ap- 


Comett  bases  his  claim  of  ownership  of 
the  land  on  a  deed  from  the  devisees  of 
Charles  O.  Lockard,  to  whom  a  patent  was 
issued  In  the  year  1873.  The  exterior  lines 
of  the  patent  contain  78,262  acres  from 
which  is  deducted  32,147  acres  previously 
patented,  also  5,675  acres  of  other  surveys, 
leaving  in  the  patent  40,400  acres.  This  pat- 
ent, being  10  years  older  than  the  Shell  pat- 
aits,  is  superior  to  them.  But  it  is  insisted 
that  Comett  failed  to  show  that  the  land  in 
controversy  is  not  within  the  exclusions  set 
out  In  the  Lockard  patent.  He  Introduced 
on  the  trial  W.  T.  Rice,  who  had  made  a 
survey  of  the  land  and  a  plot  of  it  Rice 
testified  that  the  land  In  controversy  is  with- 
in the  exterior  lines  of  the  Lockard  patent 
that  the  map  he  files  shows  all  the  different 
patents  that  cover  any  part  of  the  Lockard 
land,  and  that  the  Lockard  patent  is  the  old- 
est patent  that  covers  any  of  the  land  in 
controversy.  In  Steele  v.  Bryant,  132  Ky. 
569,  116  S.  W.  755,  we  held  evidence  practi- 
cally such  as  this  sufficient  prima  facie  to 
show  that  the  land  was  not  in  the  exclusions 
referred  to  in  a  similar  patent. 

The  remaining  question  in  the  case  arises 
in  this  way:  Burchfleld  insists  that  If  his 
cotenant  Comett  bought  in  an  outstanding 
title,  his  pundiase  Inures  to  the  benefit  of 
both  of  them.  Comett  conceded  the  rule  to 
be  that  a  purchaser  of  an  outstanding  title 
by  a  Joint  tenant  Inures  to  the  benefit  of  his 
cotenants,  but  insists  that  the  rule  has  no 
application    here   for   the   reason   that   he 


bought  the  Lockard  title  before  be  bought 
the  Hurst  title.  Venable  t.  Beauchamp,  3 
Dana,  321,  28  Am.  Dec.  74;  Sneed  v.  Ather- 
ton,  6  Dana,  276,  32  Am.  Dec.  70;  Field  v. 
Farmers'  Bank,  110  Ky.  257,  61  S.  W.  258, 
22  Ky.  Law  Rep.  1708.  He  admits  that  he 
bought  the  Hurst  title  on  October  15,  1907, 
but  he  claims  to  have  bought  the  Liockard 
title  on  September  17,  1907.  To  show  this 
he  Introduces  a  written  contract  of  that  date 
entered  into  between  him  and  the  Lockards. 
So  much  of  the  writing  as  Is  material  to  the 
question  here  is  in  these  words:  "Now,  then, 
in  consideration  of  the  sum  of  $50  cash  in 
hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  said  parties  of  the  first  part 
give  to  said  Comett  an  option  to  purchase 
the  boundary  of  land  hereinafter  described 
for  the  sum  of  $2,500  for  a  period  of  30  days 
from  the  17tb  of  September,  1907,  upon  the 
following  terms  and  Conditions."  It  will  be 
observed  that  this  gives  an  option  to  pur- 
chase, but  it  does  not  bind  Comett  to  pur- 
chase, or  vest  any  title  in  him.  He  introduc- 
ed some  parol  evidence  to  the  effect  that  the 
writing  was  intended  as  a  bond  for  title,  but 
this  is  incompetent  A  contract  for  the  sale 
of  land  must  be  in  writing.  The  writing 
must  be  construed  according  to  the  fair 
meaning  of  the  words  used,  and,  in  the  ab- 
sence of  fraud  or  mistake,  It  cannot  be  vari- 
ed by  parol. 

Comett  also  Insists  that  he  accepted  the 
option  given  him  above  by  a  letter  written 
by  his  father  and  agent,  A.  B.  Comett  on 
October  11,  1907,  to  M.  J.  Holt  the  agent  of 
the  Lockard  devisees.  That  letter  la  in  these 
words:  "Dear  Sir:  Referring  to  contract  be- 
tween the  heirs  of  C.  O.  Lockard  and  Den- 
ver B.  Comett,  dated  September  17,  1907,  1 
inclose  herewith  a  deed  which  my  son  has 
drawn  for  the  property  contracted.  I  notice 
the  deed  does  not  make  proper  statement  as 
to  the  payment  of  the  $1,250  deferred  pay- 
ment and  the  certificates  of  acknowledgment 
are  not  properly  drawn  as  to  the  wives  of 
the  grantors.  Please  draw  a  deed  from  these 
parties  to  Denver  B.  Comett  containing  the 
same  description,  warranty,  timber  assign- 
ment, etc.,  as  the  one  Inclosed  and  have  the 
same  returned  to  you  by  the  morning  of  next 
Tuesday,  October  15th,  and  I  will  be  In  your 
office  in  Louisville  to  close  the  deal.  The 
description  we  have  set  out  is  the  best  that 
can  be  bad  until  further  surveys  are  made. 
Tours  very  truly,  A.  B.  Comett" 

There  Is  this  objection  to  this  letter  being 
treated  as  an  acceptance  of  the  option:  The 
writer  does  not  purport  to  q>eak  for  Denver 
B.  Comett,  and  he  seems  to  contemplate  not 
closing  the  deal  by  the  letter,  but  closing  It 
on  October  15th  when  he  gets  to  Louisville. 
He  incloses  a  deed  which  he  says  Is  not  suffi- 
cient and  requests  that  the  deed  be  drawn 
containing  the  same  description,  warranty, 
etc.  The  option  called  for  a  quitclaim  deed. 
The  deed  Inclosed  was  not  a  quitclaim  deed. 
The  letter  therefore  was  not  an  acceptance 
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of  the  option  as  given.  After  writing  tbis 
letter,  A.  B.  Comett  went  to  the  house  of 
Missouri  Hurst,  and  bought  her  half  Interest 
In  the  land  for  $2,500.  On  October  15th  he 
went  on  to  Louisville,  and  on  the  next  day 
closed  the  trade  with  the  Lockard  devisees, 
paying  them  at  the  rate  of  $1  an  acre  for 
the  land.  When  he  so  Closed  the  trade,  he 
was  the  Joint  owner  with  Burchfleld.  His 
purchase  of  the  outstanding  title  inured  to 
the  benefit  of  his  cotenant,  but  Burchfleld 
must  repay  to  blm  his  half  of  the  money  so 
expended  in  buying  in  the  outstanding  title 
of  the  Lockards  to  the  land  in  controversy. 
To  this  extent  Cornett  has  a  lien  on  Burch- 
fleld's  land  for  the  money  with  interest  from 
the  time  it  was  paid.  The  circuit  court  erred 
in  not  adjudging  him  a  lien  as  above  In 
dlcated.  (to  the  return  of  the  case  a  Judg- 
ment will  be  entered  adjudging  to  Comett  a 
Hen  on  Burcbfleld's  land  for  one-half  of  the 
sum  paid  the  Locltards  to  obtain  the  release 
of  their  title  to  the  land  In  controversy  at 
$1  an  acre  for  the  nnmber  of  acres  in  the 
tracts  In  dispute. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  as  herein  indicated. 


CITT  OP  LOUISVILLE  v.  CARTER. 
(Court  of  Appeals  of  Kentucky.  Feb.  23,  1911.) 

1.  MUNICIPAI.      COBPOBATIONS      (§      745%*)— 
GOVEBRUKHTAI.  PONCTIOMS— NEGLIGENCE. 

In  an  action  against  a  city  for  injuriep 
caused  i>y  a  garbage  wagon  attached  to  a  gprink- 
ling  wagon,  ooth  used  oy  defendant  in  care  of 
its  streets,  defendant  was  not  liable,  whether 
the  sprinkling  wagon  was  engaged  in  sprinkling 
or  was  )>eing  drawn  to  another  part  of  the  city, 
80  long  as  the  city  employes  were  engaged  In 
a  governmental  function. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  1568,  1569;  Dec. 
Dig.  I  745%.*] 

2.  Municipal  Gobpobations  (S  745%*)— Neg- 
LiGENCB— Best  Appliances. 

A  city  is  not  required  to  use  the  best  or 
any  particular  means  in  the  conduct  of  its 
governmental  business,  and,  while  bitching  a 
garbage  wagon  used  for  clearing  streets  of 
lefuse  to  a  sprinkler  may  not  have  heea  the 
I>e9t  way  of  hauling  the  garbage  wagon,  no  lia- 
bility for  damages  attaches  to  the  city  for  such 
act,  as  the  city  employes  were  engaged  in  pur- 
suance of  a  governmental  function. 

[Ejd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1568,  1569;  Dec. 
Dig.  S  745%.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Harry  Carter  against  the  City 
of  Louisville.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

Huston  Qnln'and  Clayton  B.  Blakey,  for 
appellant  Eidwards,  Ogden  &  Peak,  J.  L. 
Richardson,  and  H.  O.  Williams,  for  appellee. 

LASSING,  J.  While  playing  In  the  street, 
Harry  Carter,  an  11  year  old  boy,  was  run 


over  by  one  of  the  wagons  belonging  to  the 
city  of  LoulsTlUe  and  severely  injured.  Al- 
leging that  his  Injury  was  due  to  the  neg- 
ligence of  the  employ^  of  the  city  In  charge 
of  the  wagon,  through  his  next  friend,  be 
sued  to  recover  damages  therefor.  The  city 
denied  liability.  A  trial  resulted  In  a  verdict 
in  plalntllTs  favor  for  $300.  The  city  ap- 
peals. 

A  question  Is  raised  by  the  city  as  to  the 
Identity  of  the  wagon  which  ran  over  the 
boy.  It  is  urged  that  the  evidence  does  not 
sustain  the  charge  that  the  Injury  was  in- 
flicted by  one  of  the  city  wagons.  But,  from 
the  conclusion  which  we  have  reached,  we 
will  treat  the  case  as  though  It  were  clear- 
ly established  that  the  injury  was  done  by  a 
wagon  belonging  to  the  city. 

Plaintiff  charges,  and  we  treat  it  as  tme^ 
that  one  of  the  city's  sprinkling  carts  was 
being  driven  through  the  streets  and  that  it 
had  another  wagon,  used  by  the  street  clean- 
ing department,  hitched  onto  It.  This  last  wag- 
on, it  is  claimed,  injured  the  boy.  It  is 
conceded  by  the  plaintifTs  counsel  that,  if 
the  injury  had  been  inflicted  by  the  sprinkler 
while  being  used  in  sprinkling  the  street,  no 
recovery  could  be  had.  But  It  is  urged  that. 
Inasmuch  as  the  sprinkler  was  not  being 
used  for  sprinkling  purposes,  but  to  haul  an- 
other wagon,  a  different  rule  applies.  In 
other  words,  that,  as  the  sprinkler  was  not 
then  being  used  for  sprinkling  the  street,  no 
governmental  duty  was  being  discharged, 
and  hence  liability  attaches  for  the  negli- 
gence of  the  driver. 

We  are  unable  to  draw  the  distinction 
which  appellee's  counsel  would  make  l>e- 
tween  an  injury  resulting  from  the  negli- 
gent use  of  the  sprinkler  while  actually 
sprinkling,  and  one  while  the  sprinkler  was 
t>eing  drawn  through  the  city  from  one  part 
thereof  to  another.  In  the  numerous  cases 
that  have  been  decided  by  this  and  other 
courts,  holding  that  a  city  is  not  liable  for  an 
injury  that  resulted  through  the  negligence  of 
its  employ^  engaged  in  the  discharge  of  any 
of  those  duties  commonly  called  "govern- 
mental functions,"  the  opinion  in  each  la 
rested  upon  the  idea  that,  as  the  city  is  a 
branch  of  the  state  government,  an  arm 
of  the  state,  it  is  against  public  policy 
to  permit  it  to  be  sued  for  the  negligence 
of  those  of  its  servants  engaged  in  the  dis- 
charge of  some  duty  which  has  for  Its  aim 
the  protection  of  the  life,  health,  or  proper- 
ty of  the  citizens.  In  none  of  these  opin- 
ions, to  which  our  attention  has  been  called, 
has  the  distinction  here  contended  for  been 
made. 

In  Greenwood  v.  City  of  Louisville,  13 
Bush,  226,  26  Am.  Rep.  263,  it  U  held  that 
no  recovery  can  be  had  against  a  city  for  an 
injury  resulting  from  the  negligent  operation 
of  a  Are  engine  in  responding  to  a  Hie  caU. 
The  case  has  not  been  presented  where  a  re- 
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corery  xtkb  soaght  for  an  Injury  resultlug 
from  the  negligent  operation  of  a  fire  engine 
returning  from  a  fire,  though  we  can  see  no 
dlBTerence  between  the  two.  The  Are  engine 
must  be  kept  In  a  place  provided  for  It  Aft- 
er the  fire  has  been  extinguished,  the  engine 
unist  be  returned  to  this  place  provided  for 
its  safety  and  keeping.  The  employes  of  the 
city  are  as  much  engaged  lu  the  discharge 
of  a  governmental  duty  In  returning  the  fire 
engine  to  its  proper  place  as  they  were  in 
taking  It  from  the  engine  bouse  to  the  fire. 
It  is  all  one  duty. 

And  so,  In  case  of  an  injury  resulting  from 
the  negligent  operation  of  a  street  sprinkler, 
In  Klppes  v.  City  of  Louisville,  140  Ky.  423, 
131  S.  W.  184,  it  is  held  that  no  recovery 
can  he  Iiad.  But  It  is  argued  that  no  re- 
covery was  allowed  In  that  case  because  the 
injury  resulted  while  the  sprinkler  was  be- 
ing used  In  sprinkling  the  streets.  If  this 
argument  is  sound,  then,  so  long  as  the 
sprinkler  is  flushing  or  sprlnklihg  the  street, 
no  recovery  can  be  had  for  an  Injury  re- 
sulting from  the  negligence  of  Its  driver;  but 
when  Its  tank  Is  empty,  and  the  wagon  Is 
being  driven  to  the  water  plug,  hydrant,  or 
other  place  where  the  tank  may  be  filled,  the 
city  is  liable  for  any  Injury  that  may  result 
on  this  trip.  We  are  not  disposed  to  adopt 
this  view,  but  hold  that,  whether  the  sprink- 
ler Is  being  taken  to  the  place  where  It  is 
to  be  used,  or  back  to  the  place  -where  It  is 
to  be  kept  after  It  has  been  used,  or  hauled 
through  the  streets  of  the  dty  for  the  pur- 
pose of  filling  the  tank.  Is  Immaterial. 
These  acts  are  all  part  and  parcel  of  the  nec- 
essary work  which  the  employes  In  charge 
of  the  street  sprinkling  department  have  to 
do  In  order  to  efficiently  cari-y  on  that  work. 

It  Is  argued  that,  even  conceding  this  to  be 
true,  still  the  men  In  charge  of  the  sprinkler 
had  no  right  to  use  the  sprinkler  to  haul  the 
garbage  wagon,  or  city  wagon,  through  the 
streets;  that  this  was  not  a  governmental 
work.  Adopting  this  view.  It  would  then 
come  to  a  question  as  to  the  motive  power 
that  the  dty  might  use  In  removing  its  wag- 
ons from  one  part  of  the  city  to  another. 
These  carts,  or  wagons,  used  for  the  purpose 
of  clearing  the  streets  of  the  city  and  remov- 
ing the  waste  and  refuse  matter  therefrom, 
are  certainly  employed  In  a  use  that  Is  for  the 
general  public  good;  and  hence  the  function 
which  the  city  exercises  In  their  use  is  a 
governmental  function.  It  becomes  necessary 
at  times  to  move  these  wagons  from  one 
point  in  the  city  to  another.  How  shall  this 
be  done?  By  bitching  a  team  to  them  or  an 
mglne?  Or  by  bitching  them  to  another 
wagon  belonging  to  the  city  that  happens  to 
be  there?  It  seems  that  the  necessary  an- 
swer to  this  Is  that  the  city  shall  be  permitt- 
ed, or  left  free,  to  adopt  such  means  as  It 
desires  for  their  removal,  and  In  the  means 
taxfiiojeA  t^e  public  can  have  no  possible  In- 


terest or  concern.  If  no  liability  attaches 
for  an  injury  resulting  from  negligence  of 
employes  of  the  city  engaged  In  this  govern- 
mental work,  then  It  Is  Immaterial  by  what 
means  they  are  moved,  for  liability  cannot 
attach  in  any  event.  It  is  true  that  possibly 
it  would  have  been  safer  and  better  for  the 
city  to  have  required  this  wagon  to  be  re- 
moved by  hitching  a  horse  or  team  of  horses 
to  it,  rather  than  by  attaching  it  to  the  rear 
of  this  sprinkler ;  but  the  city  Is  not  required 
to  use  the  safest  or  best  or  any  imrtlcnlar 
means  In  the  conduct  of  its  governmental 
business.  The  manner  In  which  they  shall 
be  moved  from  one  part  of  the  city  to  anoth- 
er is,  and  must  of  necessity  be,  left  to  the 
discretion  of  the  city  authorities,  and  no 
ground  of  complaint  Is  afforded  because  one 
method  of  moving  these  wagons  is  adopted 
or  used  In  preference  to  another. 

We  are  clearly  of  opinion  that,  under  the 
facts  stated,  about  which  there  Is  no  contra- 
riety of  opinion,  plaintiff  was  not  entitled  to 
recover,  and  the  motion  for  a  peremptory  in- 
struction should  have  been  sustained. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


HILL  et  al.  ▼.  MOTTLET  et  al.t 
(Court  of  Appeals  of  Kentucky.    Feb.  21,  1911.) 

1.  INTOXICATINO  LlQTTOBS  (§  84*)— IJOCAL  OP- 
TION Elections— VALIDITY. 

Under  Ky.  St  i  2560  (Russell's  St.  S 
4050),  providing  that  no  local  option  election  in 
a  city  shall  be  held  on  the  same  day  on  whirh 
an  election  for  the  county  is  held,  except  in 
cities  of  enmnerated  classes,  bat  not  prescribing 
bow  the  election  in  the  city  shall  be  conducted, 
an  election  in  a  dty  held  in  separate  booths 
and  by  other  officers  than  those  conductinir  the 
election  for  the  county  on  the  question,  "Are 
you  in  favor  of  prohibiting  by  law,  the  sale 
•  •  •  of  •  •  •  liquors  within  the  dty?" 
is  properly  conducted. 

[E^.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  42 ;    Dec.  Pig.  f  84.*] 

2.  Elections  ({  220*) — Ballots— Manneb  of 
Mabkinq. 

A  ballot  of  an  elector  marked  by  an  elec- 
tion officer  without  compliance  with  the  man- 
datory nrovlsions  of  Ky.  St  S  1473  (Russell's 
St  {  4034),  is  properly  rejected. 

[Ei.    Note.— For   other   cases,   see   Elections, 
Cent  Dig.  J  IflO;  Dec.  Dig.  {  220.*] 

3.  Elections  (J  299*)— Contests— EIxamina- 
tion  of  Ballots. 

Where  the  testimony  in  an  election  contest 
as  to  the  number  of  ballots  cast  in  violation  of 
a  statute  was  mere  guesswork,  the  court  proper- 
ly examined  the  ballots  to  arrive  at  the  true 
situation. 

[Ed.   Note.— For  other  cases,   see   Elections, 
Cent  Dig.  {{  806,  807;  Dec.  Dig.  {  209.*] 

4.  Elections  (S  219*)— Manneb  of  Voting. 

A  ballot  of  a  voter  who  votes  on  the  table 
in  the  election  booth  without  being  sworn  is 
properly  rejected. 

[Ed.   Note.— For  other  cases,   see   ESectlons, 
Cent.  Dig.  S  189;    Dec.  Dig.  |  219.*) 
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6.  INTOXICATINO  LiQUOBS  (8  87*)— LOCAL  OP- 
TION Dlection  —  Fraud  —  Bbibekt  —  Evi- 
dence. 

That  a  number  ot  persons  fayoring:  the  sale 
of  liquor  went  on  the  bonds  of  negroes  who 
were  arrested  for  illegal  voting  at  a  local  op- 
tion election  did  not  show  frand  or  bribery. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uguon,  Cent  Dig.  {  42 ;   Dec.  Dig.  S  87.*] 

6.  Intoxicating  Liquors  (|  87*)— Locai,  Op- 
tion Election  —  Fraud  —  Bbibebt  —  Evi- 
dence. 

The  practice  of  the  "wet"  and  "dry"  sides 
in  a  local  option  election  in  procuring  certif- 
icates from  the  county  clerk  and  paying  the  fee 
therefor  for  persons  who  had  lost  their  certif- 
icates is  not  evidence  of  fraud  and  bribery,  in 
the  absence  of  proof  that  the  practice  was  cor- 
ruptly engaged  in. 

[Bid.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  $  42 ;   Dec.  Dig.  §  37.*] 

7.  Intoxicating  Ijquobs  ({  37*)- Local  Op- 
tion Election  — Fraud  — Bbibeby  — Evi- 
dence. 

Fraud  and  bribery  connected  with  a  local 
option  election  may  not  be  presumed  from  the 
mere  fact  that  on  the  night  before  the  election 
a  large  crowd  of  negroes  gathered  at  the  "wet" 
headquarters,  where  speeches  were  made  to 
them,  and  where  they  were  given  beer  and 
Innch. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  42;   Dec.  Dig.  i  37.*] 

8.  Intoxicating  Liquors  (|  87*)— Local  Op- 
tion Election  —  Fraud  —  Bribery  —  Evi- 
dence. 

Proof  that,  when  ballot  244  was  reached  in 
n  precinct  in  a  local  option  election,  the  num- 
ber was  "344,"  instead  of  "244,"  that  the  bal- 
lots were  prepared  by  a  newspaper  favoring  the 
"wet"  side,  and  that  the  clerk  changed  the 
figures  on  the  primary  and  secondary  stubs  from 
'•344"  to  "244,"  was  not  proof  of  a  plan  to  im- 

Sress  on   the  illiterate  voter,  whose  vote  was 
eing  purchased,  that  his  vote  was  being  mark- 
ed to  indicate  whether  he  voted  as  he  agreed  to. 
[B!d.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  42 ;    Dec.  Dig.  {  37.*] 

9.  Intoxicating  Liquors  (S  34*)— Local  Op- 
tion Election— JliscoNDUCT  of  Officers. 

Tliat  challengers  and  other  oflScers  of  a 
local  option  election  stated  to  voters  as  they 
came  in  to  vote  that  they  were  "good  fellows," 
and  that  they  knew  how  to  vote  "wet,"  was 
not  such  misconduct  as  to  invalidate  the  elec- 
tion. 

[Bd.  Note. — For  other  cases,  see  Intoxicating 
Uquors,  Gent  Dig.  {  42;    Dec.  Dig.  {  34.*] 

10.  Evidence  (S  78*)— Improper  Conduct  of 
Atto  h»n  e  y 

An  attorney  of  a  party  may  talk  to  the 
witnesses  of  the  adverse  party,  and,  so  long  as 
he  does  not  act  corruptly,  no  presumption  can 
arise  that  the  adverse  party  would  have  pro- 
duced additional  proof,  had  it  not  been  for  such 
conduct. 

[Bid.   Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  II  »8,  100 ;   Dec  Dig.  {  78.*J 

11.  Intoxicating  Liquors  (|  37*)— Local 
Option    Election— Bbibebt — Evidence. 

That  "wet"  workers  at  a  local  option  elec- 
tion carried  voters  to  and  from  the  polls  in  au- 
tomobiles and  carriages  was  not  evidence  of 
bribery. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Ii(;iuors,  Cent  Dig.  {  42;   Dec.  Dig.  {  37.*] 

12.  Intoxioating  Liquors  ({  87*)— Local 
Option  Election— Bribery-Evidence. 

The  testimony  of  witnesses  that  in  differ- 
ent parts  of  the  city  on  the  day  of  the  local  op- 


tion election  they  saw  a  man  in  a  buggy  hand 
something  to  another  man  is  not  evidence  of 
bribery,  in  the  absence  of  anything  to  show  that 
the  latter  was  a  voter. 

[Ed.  Note. — For  other  cases,  see  Intoxioating 
Liquors,  Cent  Dig.  |  42 ;   Dec  Dig.  {  37.*] 

13.  Intoxicating    Liquors    (S    37*)— Local 
Option    Election— Bribery— ETvidence. 

Evidence  held  not  to  show  that  voters  had 
been  bribed  to  vote  "wet"  at  a  local  option  elec- 
tion. 

[B3d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  42 ;   Dec  Dig.  {  37.*] 

14.  Elections  (|  295*)— Bribery— Evidence. 
Fraud  and  bribery  at  an  election  mnst  be 

established  either  by  direct  proof  or  by  circum- 
stances from  which  the  inference  of  fraud  or 
bribery  naturally  follows,  and  facts  creating 
only  a  suspicion  or  mere  conjecture  are  insuf- 
ficient 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §1  297,  299 ;  Dec.  Dig.  {  295.*] 

15.  Elections  (|  295*)— Bribery— EJvidbnoe. 
The   irregularities   alleged    to  show   fraud 

and  bribery  at  an  election  must  be  con^ered 
singly  and  together,  and,  when  so  concndered, 
the  question  is  whether  they  are  snfficient  to 
show  so  much  fraud  or  bribery  as  to  leave  the 
mind  in  donbt  as  to  the  result  of  the  election, 
in  which  case  only  can  the  court  set  it  aside. 

[Eld.  Note. — For  other  cases,  see  ESecUons, 
Cent  Dig.  ||  297,  299;   Dec  Dig.  |  295.*] 

Appeal  from  Circuit  Court,  Warren  County. 

Election  contest  by  N.  F.  HIU  and  others 
against  E.  L.  Mottley  and  others.  From  a 
judgment  sustainins  the  election,  the  contest- 
ants appeal.    AfBrmed. 

Bradbum  &  Basham  and  B.  F.  Procter,  for 
appellants.  T.  W.  &  R.  C.  P.  Thomas,  Sims 
&  Rodes,  and  Grlder  &  Harlin,  for  appellees. 

CLAY,  O.  This  appeal  Involves  the  valid- 
ity of  a  local  option  election  held  In  Bowling 
Green,  a  city  of  the  third  class,  on  June  28, 
1910.  The  result  was  1,109  votes  in  favor  of 
the  sale  of  spirituous,  vinous,  and  malt  liq- 
uors in  said  dty,  and  1,027  votes  against 
such  sale,  or  a  majority  of  82  votes  In  favor 
of  the  sale.  The  election  was  contested,  and 
the  contest  board  for  Warren  county  sus- 
tained the  election.  An  appeal  was  then  tak- 
en to  the  Warren  circuit  court,  and  there 
the  election  was  again  sustained.  From  the 
judgment  entered  In  that  court  the  contest- 
ants appeal. 

The  grounds  of  contest  are  (1)  that  the 
election  was  void  on  account  of  the  manner 
in  which  it  WHS  conducted;  (2)  that  there 
was  a  sufficient  number  of  illegal  votes  cast 
to  overcome  the  majority  In  favor  of  the  sale 
of  spirituous,,  vinous,  and  malt  liquors ;  and 
(3)  that  there  were  such  bribery,  fraud, 
and  irregularities  as  to  nullify  the  election. 
These  grounds  will  be  considered  In  the  or- 
der named. 

1.  Was  the  election  void  on  account  of  the 
maimer  in  which  it  was  held?  On  April  13, 
1910,  there  was  lodged  with  the  judge  of  the 
Warren  county  court,  and  filed  in  the  office 
of  the  clerk  thereof,  a  petition  .signed  by 


•For  other  cases  see  same  topic  and  section  KOMBBR  In  Dec  Dig.  *  Am.  Dig-  Key  No.  Series  *  Rep'r  Indaus 


Digitized  by 


Google 


I 


KyO 


HUXi  V.  MOTTLEY 


471 


the  requisite  number  of  legal  voters  of  each 
preciiKit  In  Warren  county  requesting  the 
court  to  order  a  poll  to  be  opened  at  all  the 
voting  predncta  In  said  county  on  the  14th 
-day  of  June,  1910,  to  take  the  sense  of  said 
voters  on  the  proposition  whether  or  not 
spirituous,  TlnouB,  and  malt  liquors  should 
be  sold,  bartered,  or  loaned  in  said  county. 
On  April  29th,  and  before  any  action  was 
taken  upon  the  petition  referred  to,  a  peti- 
tion signed  by  the  requisite  number  of  legal 
votes  In  each  precinct  in  the  city  of  Bowl- 
ing Green  was  filed  praying  the  court  to  or- 
4er  a  poll  to  be  opened  in  all  the  voting  pre- 
cincts in  said  city  to  take  the  sense  of  the 
legal  voters  thereof  upon  the  proposition 
whether  or  not  spirituous,  vinous,  and  malt 
liquors  should  be  sold  In  said  city.  The  peti- 
tion asked  that  the  election  be  ordered  to 
be  held  on  the  same  day  as  that  ordered  to 
be  held  for  Warren  county.  On  May  9,  1910, 
the  court  entered  an  order  directing  that  an 
election  be  held  on  June  28,  1910,  for  War- 
ren county,  and  that  upon  the  same  day  and 
the  same  time  a  separate  election  should  be 
held  in  the  city  of  Bowling  Green.  The 
court  first  ordered  that  the  two  elections  be 
held  by  the  same  officers,  but  upon  separate 
ballots,  which  were  to  be  placed  in  separate 
boxes  and  counted  separately.  Subsequent- 
ly, upon  application  by  representatives  of 
each  side,  the  court  modified  his  original  or- 
der, and  directed  that  the  election  in  the  city 
be  held  In  separate  booths  and  by  other  of- 
ficers than  those  who  conducted  the  election 
for  the  county.  The  polling  places  for  the 
county  and  for  the  city  In  each  precinct  were 
placed  near  each  other.  In  this  manner  the 
election  was  held  with  the  result  above  in- 
dicated. 

It  is  earnestly  Insisted  that  this  method  of 
conducting  the  election  was  contrary  to  the 
mandatory  provisions  of  the  statute,  and 
that,  therefore,  the  election  is  void.  Section 
2560  of  the  Kentucky  Statutes  (Russell's  St 
{  4059)  provides  in  part  as  follows:  "No  elec- 
tion in  any  town,  city,  district  or  precinct 
of  a  county  shall  be  held,  under  this  article, 
on  the  same  day  on  which  an  election  for 
the  oitire  county  is  held,  except  that  cities 
of  the  first,  second,  third  and  fourth  classes 
may  hold  an  election  on  the  same  day  on 
which  an  election  for  the  entire  county  Is 
lield."  The  other  part  of  the  statute  has  no 
bearing  upon  the  question  under  considera- 
tion. It  win  be  observed  that  there  is  noth- 
ing in  the  statute  directing  bow  an  election 
in  a  dty  of  one  of  the  specified  classes  shall 
be  conducted.  The  statute  simply  authorizes 
such  an  election  to  be  held  on  the  same  day 
on  which  an  election  for  the  entire  county 
Is  held.  It  does  not  prescribe  that  such  an 
election  shall  be  held  in  the  same  voting 
places,  or  by  the  same  officers  or  upon  the 
same  ballot.  That  being  true,  it  cannot  be 
said  that  one  method  or  another  violates  the 
mandatory  provisions  of  the  statute.  As  the 
city  of  Bowline  Green  is  a  part  of  Warren 


county,  the  citizens  of  that  city  had  a  right 
to  vote  upon  the  question  of  prohibition,  not 
only  as  aftectlng  the  city,  but  as  affecting 
the  entire  county.  No  confusion  resulted 
from  their  not  understanding  whether  they 
were  voting  upon  the  proposition  as  it  affect- 
ed the  entire  county  or  as  it  affected  only 
the  city.  The  question  upon  the  ballots  for 
the  septypate  election  held  in  the  city  was  in 
the  following  form:  "Are  you  In  favor  of 
prohibiting  by  law  the  sale,  barter,  or  loan 
of  spirituous,  vihous,  or  malt  liquors  within 
the  city  of  Bowling  Green,  said  prohibition 
to  apply  to  druggists?"  By  submitting  the 
question  in  this  form,  the  voters  of  the  city 
understood  exactly  the  question  upon  which 
they  were  voting.  We  therefore  conclude 
that  the  manner  of  conducting  the  election 
was  proper. 

2.  Was  there  a  sufficient  number  of  Illegal 
votes  cast  to  overcome  the  majority  In  favor 
of  the  sale  of  spirituous,  vinous,  and  malt 
liquors?  There  was  proof  to  the  effect  that 
a  number  of  persons  in  three  precincts  stat- 
ed that  they  were  unable  to  vote  without 
being  Instructed,  and  thereupon  the  clerk,  or 
some  other  officer,  placed  a  dot  with  a  pen 
or  pencil  in  the  square  where  the  voter  in- 
dicated his  purpose  to  vote.  None  of  these 
voters  were  sworn.  Section  1475  of  the  Ken- 
tucky Statutes  (Russell's  St.  |  4034)  provides: 
"Any  elector  who  declares,  on  oath,  that,  by 
reason  of  inability  to  read  the  English  lan- 
guage, be  is  unable  to  mark  his  ballot,  may 
declare  his  choice  of  candidates  or  party 
ticket  to  the  clerk,  who,  in  the  presence  of 
the  judges,  sheriff  and  challengers  and  the 
elector,  shall,  with  his  pencil,  mark  a  dot  in 
the  appropriate  place  for  the  cross-mark,  to 
Indicate  the  choice  of  the  elector.  The  clerk 
shall  then  fold  and  deliver  the  ballot  to  the 
elector,  and  instruct  blm  to  retire  to  the 
booth  and  there  mark  his  ballot  by  making  a 
cross-mark  either  in  the  squares  showing  dots 
or  any  other  squares  he  may  desire.  In  all 
other  respects  he  shall  vote  as  is  required  of 
other  electors.  In  case  any  person  applying 
to  vote  is  blind,  and  shall  so  declare  on  oath, 
the  clerk  shall  be  allowed  to  mark  his  ballot 
for  him  in  the  presence  of  the  other  officers 
of  election,  and  the  challengers  allowed  by 
law ;  or,  in  case  any  person  shall  be  so  phys- 
ically disabled  as  to  be  unable  to  mark  his 
ballot,  and  shall  so  declare,  on  oath,  the 
clerk  shall  have  the  right  to  mark  bis  ballot 
as  in  the  case  of  a  blind  person  applying  to 
vote.  Any  one  making  a  false  declaration 
under  this  provision  of  this  section  shall, 
upon  conviction,  be  fined  in  any  sum  not  ex- 
ceeding fifty  dollars,  and  be  disfranchised  for 
a  period  of  two  years;  and  any  clerk  who 
shall  willfully  deceive  any  elector  in  mark- 
ing any  ballot,  or  willfully  mark  the  same  in 
any  other  way  than  as  requested  by  said 
elector,  shall  be  guilty  of  felony,  and,  upon 
conviction,  shall  be  imprisoned  in  the  peni- 
tentiary for  not  less  than  two  nor  more  than 
five  years."     It  is  manifest  that  the  votes 
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so  marked  were  cast  in  Tiolatlon  of  the  man- 
datory provisions  of  the  above  statute.  The 
circuit  Judge,  therefore,  properly  held  that 
all  such  votes  were  Illegal.  To  arrive  at  the 
number  of  such  votes,  the  trial  judge  exam- 
ined the  ballots  himself,  not  only  with  his 
naked  eye,  but  under  a  magnifying  glass. 
Wherever  he  found  that  a  ballot  Indicated 
that  It  had  been  marked  In  the  mann«r  point- 
ed out,  he  rejected  It  as  Illegal.  There  are 
63  such  ballots.  Of  these. 55  were  voted 
"wet"  while  8  were  voted  "dry."  It  Is  not 
Insisted  that  the  trial  judge  made  any  mis- 
take In  his  figures ;  but  It  Is  earnestly  argued 
that  the  oral  testimony  shows  that  a  much 
larger  number  of  persons  than  the  ballots 
indicated  voted  In  the  same  manner.  The 
witnesses  who  testified  stated  that  there 
must  have  been  from  50  to  125  such  ballots. 
It  is  manifest,  however,  that  such  evidence 
was  mere  guesswork.  For  this  reason,  the 
trial  Judge  rejected  such  evidence,  and  prop- 
erly held  that  the  only  reliable  method  for 
arriving  at  the  true  situation  was  to  examine 
the  ballots. 

The  trial  court  also  found  that  In  the  Elec- 
tric Light  House  precinct  one  voter  voted  on 
the  table  without  being  sworn,  and  voted 
"wet,"  while  in  the  same  precinct  seven 
voters  voted  on  the  table  without  being  sworn, 
and  voted  "dry."  He  also  found  that  in 
Klster's  Mill  precinct  one  voter  voted  on 
the  table  without  being  sworn,  and  voted 
"wet,"  while  three  voters  voted  "dry"  in 
the  same  manner.  He  further  found  that  in 
the  Police  Courtroom  precinct  there  were 
two  "dry"  votes  which  were  cast  in  the  man- 
ner set  out  above.  Thus  of  this  character  of 
votes  two  were  "wet"  and  twelve  "dry." 
The  trial  Judge  properly  held  that  none  of 
these  votes  should  be  counted,  and  made 
proper  deductions  therefor.  It  Is  not  con- 
tended, nor  does  it  appear,  that  he  made  any 
mistake  in  his  figures.  The  trial  court  also 
deducted  from  the  "wet"  side  the  votes  of 
19  negroes  who  were  paid  money,  either  on 
the  day  of  the  election  or  the  day  after. 
Several  of  these  negroes  testified  that  they 
were  employed  a  few  days  before  the  election 
to  work  for  the  "wet"  side,  and  that  they 
were  paid  for  tbelr  services,  and  not  for 
their  votes.  While  there  may  be  some  doubt 
as  to  whether  all  these  votes  should  have 
been  excluded,  we  shall  not  disturb  the  find- 
ing of  the  lower  court  upon  this  question. 
The  record-also  shows  that  five  persons  who 
were  not  entitled  to  vote  voted  "wet"  These 
votes  were  properly  excluded,  and  there  Is 
no  contention  that  the  lower  court's  figures 
in  this  regard  are  Incorrect  In  deducting 
the  19  purchased  votes,  the  trial  court  was 
in  doubt  as  to  whether  all  should  be  deduct- 
ed, for  the  reason  that  they  might  have 
been  Included  in  the  list  of  those  whose 
ballots  had  been  Improperly  dotted.  How- 
ever, he  gave  the  contestants  the  benefit  of 
the  doubt,  and  no  complaint  arises  on  this 
score.    After  deducting  all  the  illegal  votes 


on  each  side  and  giving  the  contestants  the 
benefit  of  every  doubt,  the  trial  Judge  held 
that  there  was  still  a  majority  of  14  rotes 
in  favor  of  the  sale  of  spirituous,  vinous, 
and  malt  liquors  in  the  city  of  Bowling 
Green.  Ci)on  a  careful  consideration  of  the 
whole  record  we  see  no  reason  for  disturb- 
ing his  finding  either  of  law  or  facts. 

8.  Were  there  such  bribery,  fraud,  and 
Irregularities  as  to  nullify  the  election? 
Under  this  bead,  it  is  complained  that  the 
"wets"  had  a  bonding  syndicate  tliat  went 
on  the  bonds  of  the  negroes  who  had  been 
arrested.  The  negroes  arrested  certainly 
bad  the  right  to  give  bond,  and  the  persons 
who  went  on  their  bonds  had  the  right  to  do 
so.  The  fact  that  a  number  of  persons  on 
the  "wet"  side  went  on  such  bonds  is  not 
evidence  of  fraud  or  bribery.  As  a  further 
evidence  of  fraud  and  corruption,  we  are 
cited  to  the  fact  that  the  "wet"  side  pro- 
cured certificates  from  the  county  clerk  and 
paid  the  fee  therefor  for  persons  who  had 
lost  their  certificates.  This  practice,  bow* 
ever,  was  not  confined  to  the  "wet"  side. 
Those  on  the  "dry"  side  did  the  same  thing. 
The  fact  that  this  was  done  cannot  be  con- 
sidered as  evidence  of  fraud  and  bribery,  in 
the  absence  of  other  evidence  tending  to 
show  that  the  practice  was  corruptly  en- 
gaged in. 

Much  stress  is  laid  upon  the  fact  that  on 
the  night  before  the  election  a  large  crowd 
of  negroes  gathered  at  the  "wet"  bead- 
quarters,  where  speeches  were  made  to  them 
and  they  were  given  beer  and  lunch,  and  that 
on  the  day  of  the  election  these  same  negroes 
marched  to  the  polls  under  the  escort  of  cer- 
tain leading  business  men  of  the  city.  The 
"dry"  side,  however,  also  held  meetings, 
where  speeches  were  made  and  lunches  were 
served,  and  friends  of  that  side  went  to  the 
polls  in  large  numbers.  Fraud  and  bribery 
cannot  be  presumed  from  such  facts. 

It  Is  also  Insisted  that  in  one  of  the  pre- 
cincts it  was  ascertained  that  when  bal- 
lot No.  244  was  reached  the  number  was 
"344,"  instead  of  "244";  that,  as  the  bal- 
lots were  prepared  by  a  newspaper  in  fa- 
vor of  the  "wet"  side,  this  should  be  con- 
strued as  an  evidence  of  fraud.  It  appears 
that  the  clerk  changed  the  figures  on  the 
primary  and  secondary  stubs  from  "3"  to 
"2."  It  is  therefore  Insisted  that  this  was  a 
part  of  the  plan  to  Impress  the  Illiterate 
voter  whose  vote  had  been  purchased  that 
his  vote  was  being  marked  so  as  to  indicate 
whether  or  not  he  voted  as  he  agreed  to  vote. 
Why  the  voter  should  reach  this  conclu- 
sion 'from  the  changing  of  the  figures  any 
more  than  from  the  fact  that  the  clerk 
wrote  the  voter's  name  on  the  stub  or  his 
own  name  on  the  ballot  we  are  unable  to 
see.  The  mere  statement  of  appellant's  prop- 
osition shows  that  the  inference  they  would 
have  us  draw  from  the  facts  is  too  strained 
to  Justify  us  In  assuming  that  the  mis- 
take in  the  numbers  upon  the  stubs  of  the 
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ballots  waa  a  part  of  a  plan  to  carry  tbe 
election  by  fraud. 

It  is  also  insisted  that  tliere  was  improper 
conduct  on  the  part  of  certain  officers  con- 
ducting tlie  election.  In  this  connection  we 
are  referred  to  tlie  fact  that  there  was  evl- 
dence  tending  to  show  that  certain  chal- 
lengers and  other  officers  stated  to  Toters 
as  they  came  In  to  vote  that  they  were 
"good  fellows,"  they  knew  how  to  vote 
"wet."  Conceding  that  this  practice  was 
Indulged  In,  it  cannot  be  contended  that 
either  tbe  voter  to  whom  such  an  improper 
remark  was  addressed  or  all  the  voters  of 
the  entire  dty  should  be  disfranchised  for 
such  misconduct.  To  do  so  would  be  to 
make  an  election  depend,  not  upon  the  re- 
sult as  Indicated  by  tbe  ballot,  but  upon  the 
propriety  or  Impropriety  of  remarks  made 
by  the  officers  conducting  the  election. 

Under  this  head.  It  Is  further  contended 
that  contestants  could  have  shown  that;  more 
than  19  voters  were  bribed  had  it  not  been 
for  the  action  of  contestees  and  their  attor- 
n^B  In  meeting  and  talking  to  witnesses 
summoned  by  contestants.  We  faave  carefully 
considered  the  evidence  ujion  this  point,  land 
It  utterly  falls  to  show  that  contestees  or 
their  attorneys  used,  or  attempted  to  use, 
any  corrupt  or  unlawful  means  to  prevent 
contestaots'  witnesses  from  testifying.  There 
Is  no  law  forbidding  an  attorney  from  talk- 
ing to  the  witnesses  of  the  opposing  party, 
and,  so  long  as  tbe  evld«ice  falls  to  show 
that  In  doing  so  he  acted  corruptly,  no  pre- 
sumption can  arise  that  tbe  opposing  party' 
would  have  produced  proof  of  additional 
fraud  bad  it  not  been  for  sncb  conduct  on 
the  part  of  the  attorneys. 

There  was  some  evidence  tending  to  show 
that  certain  negro  voters  upon  going  into  the 
booths  held  their  ballots  above  their  heads; 
and  It  is  Insisted  that  this  was  done  for  the 
purpose  of  showing  the  "wet"  workers  on  the 
outside  how  they  had  voted.  The  trial  jndge 
found  that  this  charge  was  not' sustained  by 
tbe  weight  of  the  evidence,  and  upon  a 
careful  consideration  of  all  the  evidence  up- 
on this  point  we  see  no  reason  to  disturb 
his  finding. 

Witnesses  were  introduced  who  testified  to 
the  fact  that  "wet"  workers  were  engaged 
In  carrying  voters  to  and  from  the  polls  In 
automobiles  and  carriages.  Two  or  three 
witnesses  testified  to  seeing  one  person  give 
another  person  some  money.  Other  wit- 
nesses testified  that  in  different  parts  of  the 
town  they  saw  a  man  in  a  buggy  or  carriage 
hand  something  to  another  man.  The  carry- 
ing of  voters  to  and  from  the  polls  In 
Tdilcles  Is  a  practice  that  has  always  been 
Indulged  In,  and  Is  not  subject  to  criticism. 
Tbe  fact  that  a  witness  sees  one  person  hand 
something  to  another  without  showing  that 
tbe  other  Is  a  voter  cannot  be  considered  as 
evidence  of  bribery. 

Much  stress  Is  laid  upon  the  testimony  of 
an  employe  for  a  furniture  establishment. 


which  furnished  certain  chairs  to  be  used 
at  the  "wet"  headquarters.  He  claims  that 
he  went  to  tbe  "wet"  headquarters  on  the 
day  after  the  election,  and  there  saw  200 
or  300  negroes.  He  asked  two  or  three  of 
them  what  they  were  doing  there,  where- 
upon they  replied  that  they  were  there  to 
get  the  money  for  what  they  had  done  In 
the  election.  One  of  these  negroes  after- 
wards testified  that  he  received  $7  for  his 
services.  While  the  porter  was  there,  he 
claims  a  man  came  to  tbe  door,  and  said, 
"I  am  now  ready  for  the  Gas  House  pre- 
cinct" From  these  facts  we  are  asked  to 
'Infer  that  all  the  negroes  present  had  been 
bribed,  and  that  the  man  who  made  the 
alleged  remark  was  ready  to  settle  next 
with  the  voters  who  were  purchased  in  tbe 
Gas  House  precinct.  The  weakness  in  this 
argument  consists  in  the  fact  that  the  re- 
mark made  by  tbe  two  or  three  negroes 
with  whom  tbe  porter  talked  as  to  what 
they  were  doing  there  cannot  be  construed 
as  binding  on  all  the  others  present  and 
as  evidence  of  the  fact  that  the  others  were 
there  for  the  same  purpose.  Furthermore, 
the  remark  attributed  to  the  two  or  three 
negroes  did  not  show  that  they  were  there 
to  receive  money  for  their  votes,  but  for 
what  they  had  done  In  the  election.  The 
two  or  three  negroes  referred  to  may  have 
I>erformed  legitimate  services  for  which  they 
were  entitled  to  compensation.  Nor  can  we 
assume  from  tbe  remark  made  by  the  white 
man  who  came  to  the  door  that  he  meant 
that  he  was  ready  to  pay  the  negroes  In  the 
Gas  House  precinct  for  their  votes  which 
they  had  cast  on  the  day  of  the  election. 

The  record  shows,  and  tbe  trial  judge 
found,  that  a  majority  of  the  negro  voters 
were  on  the  "wet"  side.  We  are  not  to  In- 
dulge in  the  presumption  that  they  were 
bribed  to  espouse  that  side.  Fraud  and 
bribery  are  never  presumed.  They  must  be 
established  by  proof.  To  do  this,  direct  evi- 
dence is  not  always  necessary.  Fraud  and 
bribery  may  be  proved  by  circumstances. 
In  the  latter  case  the  circumstances  must 
be  such  that  the  inference  of  fraud  or  brib- 
ery naturally  follows  from  the  facta  so 
proved.  Facts  that  tend  to  create  only  a 
suspicion,  strained  Inference,  or  mere  Con- 
jecture are  not  sufficient  Appellants  have 
proceeded  upon  tbe  theory  that  all  the  ne- 
groes were  bought  They  then  Interpret 
everything  that  took  place  on  the  day  of 
election  or  the  next  day  In  the  light  of 
that  theory.  Such  is  not  a  correct  method 
of  reasoning.  On  the  contrary,  the  various 
Irregularities  alleged  must  be  considered 
singly  and  together;  and,  when  so  consid- 
ered, the  question  is:  Were  they  sufficient 
to  show  so  much  fraud,  bribery,  Intimida- 
tion, and  violence  as  to  leave  the  mind 
in  doubt  as  to  the  result  of  tbe  election?  It 
is  not  sufficient  to  show  that  the  election 
might  have  been  affected  by  fraud.  It  must 
affirmatively  appear  that  it  was  so  affected. 
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The  evidence  for  appellants  does  not  measure 
up  to  tbis  standard.  Here,  then,  we  have 
a  case  where  the  election  was  properly  held, 
and  the  result  properly  certified.  There  is 
no  proof  of  Intimidation  or  violence.  After 
deducting  all  the  rotes  which  there  Is  any 
evidence  to  show  were  purchased,  and  all 
the  votes  shown  by  competent  proof  to  hare 
been  Illegally  cast,  although  the  former  may 
be  Included  In  the  latter,  and  thus  giving 
to  the  contestants  the  benefit  of  every  doubt, 
there  still  remains  a  majority  In  favor  of  the 
side  represented  by  the  contestees.  While 
this  court  will  not  hesitate  to  declare  invalid 
an  election  where  there  is  sufficient  proof 
of  fraud  or  bribery  to  leave  the  mind  in 
doubt  as  to  the  result,  it  Is  committed  to 
the  doctrine  that  elections  are  not  to  be 
set  aside  for  slight  or  trivial  causes.  To  set 
aside  this  election  would  be  to  disregard  this 
salutary  rule,  and  would  tend  to  destroy 
that  confidence  in  elections  which  is  abso- 
lutely essential  to  a  full  and  fair  expression 
of  the  popular  will.  Motley  v.  Wilson,  82 
S.  W.  1023,  26  Ky.  Law  Rep.  1011;  Bkaln 
V.  Milward,  138  Ky.  200,  127  S.  W.  773. 
Recognizing  this  rule,  the  trial  judge  held 
the  election  valid.  A  careful  reading  of  the 
entire  record  convinces  us  at  the  soundness 
of  his  conclusion. 
Judgment  affirmed. 


HALE'S  HEIRS  v.  RITOHIB  et  al. 
(Court  of  Appeals  of  Kentuclcy.    Feb.  23,  1911.) 
1.  LntrTATioN  OF  Actions  (j  76*)— Dibabhi- 

TT  SlTFESVENIITa  AFTEB  ACCRUAI.  OF  OI.TISK 

OF  Action. 

Ky.  St.  I  2505  (Russell's  St  {  212),  pro- 
vides that  action  for  recovery  of  real  property 
can  only  be  broueht  within  15  years.  Section 
2506  (Russell's  St.  I  213)  provides  that  such 
period  may  l>e  extended  three  years  to  ijersons 
who  were  under  disability  at  time  of  accrual. 
Section  2507  (Russell's  St.  |  214)  provides  that 
such  time  shall  not  be  extended  for  disability 
not  existing  when  the  right  of  action  accrued, 
nor  for  disability  of  the  heirs  of  such  person. 
Section  2508  (Russell's  St  I  215)  provides  that 
such  period  cannot  be  extended  t>eyond  30  years 
from  accrual  of  the  action  by  reason  of  death 
or  disability.  Defendants  and  their  ancestors 
had  been  in  i>eaceable  possession  of  land  for 
50  years,  and  plaintiff's  ancestor  conveyed  her 
undivided  interest  in  the  land  in  1859  to  H., 
who  thereafter  became  insane  while  litigation 
commenced  in  1858  was  pending,  in  which  de- 
fendants' ancestors  claimed  title  to  the  property 
by  adverse  possession.  Held,  that  an  action  for 
partition  commenced  by  the  heirs  of  H.  in  1908 
was  i>arred,  H.'s  rieht  of  action  having  accrued 
in  VSSd,  and  bis  subsequent  insanity  not  affect- 
ing the  running  of  the  statute;  and,  his  disabili- 
ty t)eing  removed  by  his  death  in  1882,  the  ac- 
tion might  have  been  brought  within  three  years 
after  that  time,  and  it  was  immaterial  that 
when  he  died  his  heirs  were  under  disability, 
this  not  tolling  the  statute,  and  in  any  event 
more  than  30  years  having  elapsed  from  the 
time  H.'s  cause  of  action  accrued. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  C!ent  Di'g.  tt  417-120;  Dec.  Dig. 
176.*] 


2.  Lis  Pendens  ((  24*) — SuBSEqxiKRT  Pcb- 

CHA8EB8. 

Where  a  person  purchased  land  from  a  de- 
fendant in  a  partition  suit  he  took  subject  to 
the  rights  of  the  other  parties  to  the  action. 

[E!d.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  U  88-46;   Dec.  Dig.  {  24.*] 

Appeal  from  Circuit  Court,  Meade  County. 

Action  for  partition  by  Fdiz  G.  Hale's 
heirs  against  Francis  Ritchie  and  others. 
From  a  judgment  overruling  a  demurrer  to 
the  answer,  plalntUFs  appeal.    Affirmed. 

G.  C.  Falrlelgh  and  P.  L.  Turner,  for  ap- 
pellants.   J.  W.  Lewis,  for  appellees. 

HOBSON,  a  J.  This  action  was  brought 
by  the  heirs  at  law  of  Felix  6.  Hale  against 
the  heirs  at  law  of  Thomas  B.  Borch  and 
certain  other  persons  claiming  under  them. 
The  plaintiffs  alleged  that  Leonard  Bnrcta, 
who  died  a  resident  of  Meade  county  prior 
to  1850,  owned  a  large  tract  of  land  in  tliat 
county;  that  he  left  surviving  him  seven 
children,  one  of  whom,  Susan  Woodall,  by 
deed  bearing  date  October  27,  1859,  conveyed 
her  one-seventh  Interest  in  the  land  to  Felix 
O.  -  Hale.  They  prayed  a  partition  of  the 
land,  and  that  their  one-seventh  interest  t>e 
seti  apart  to  them.  The  defendants  filed  an 
answer,  in  which  they  pleaded,  among  other 
things,  that  Susan  Woodall  had  sold  her  in- 
terest in  the  land  to  Thomas  Burch  long  be- 
fore the  deed  to  Hale  was  made ;  that  Burch 
was  then  in  possession  claiming  as  his  own 
her  undivided  one-seventh  of  the  land;  that 
he  and  those  claiming  under  him  had  been 
in  actual,  peaceable,  and  adverse  possession 
of  the  land  claiming  it  as  their  own  against 
all  the  world  for  more  than  50  years.  They 
pleaded  and  relied  on  the  statute  of  limita- 
tion of  15  years  and  30  years  in  bar  of  the 
plaintiffs'  action.  The  plaintiffs  filed  a  de- 
murrer to  the  defendant's  answer  tn  so  far 
as  it  pleaded  limitation,  and  an  agreement' 
of  record  was  entered  that  the  plea  of  lim- 
itation should  be  tried  out  on  the  records 
alone  without  talking  any  proof ;  the  records 
referred  to  being  four  former  suits  In  the 
'Meade  circuit  court  which  were  referred 
to  in  the  petition.  The  circuit  court  upon  a 
hearing  of  the  matter  overruled  the  demur- 
rer, and,  the  plaintiffs  refusing  to  plead  fur- 
ther, dismissed  the  action.  The  plaintiffs 
appeal. 

The  transcript  filed  in  this  court  of  the 
former  suits  has  been  filed  with  the  tran- 
script of  this  case,  and  we  have  considered 
the  question  as  it  was  submitted  to  the  cir- 
cuit court  under  the  agreement  of  the  itar- 
ties.  The  facts  shown  are  these:  In  the 
year  1855  the  heirs  at  law  of  Leonard  Burch 
recovered  a  Judgment  for  a  tract  of  700 
acres  of  land,  one-seventh  of  which  is  tlie 
thing  here  in  controversy.  In  1858  one  of 
the  heirs  instituted  an  action  against  Thom- 
as B.  Burch  for  a  partition  of  the  land  be- 


*Por  other  cues  see  sam*  topic  and  section  NUMBBR  In  Dec.  Dig.  *  Am.  Dig.  Key  Mo.  Series  *  Rep'r  Indeiu 
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tween  the  seTen  beirs ;  Susan  Woodall  being 
made  a  defendant  to  the  petition.  Three 
other  actions  for  the  same  purpose  were  sub- 
sequently commenced.  Thomas  B.  Burch 
filed  an  answer  in  these  actions  In  which  he 
alleged  that  he  was  the  rightful  owner  by 
purchase  of  four-serenths  of  the  land ;  one- 
fieventta  being  the  share  of  Susan  Woodall. 
He  also  claimed  that  he  had  a  Hen  on  all  the 
land  for  certain  expenses  he  had  Incurred 
In  the  litigation  by  which  it  was  recovered. 
Mrs.  Woodall  filed  no  pleading  in  these  cas- 
es, and  asserted-  no  right  to  the  land,  al- 
though Thomas  Burch  distinctly  pleaded 
that  he  had  purchased  her  Interest  in  the 
land.  Thomas  Burch  died  In  1863.  In  1865 
the  four  actions  were  consolidated,  and,  hav- 
ing been  revived  against  his  heirs  at  law, 
ifvere  finally  tried  in  1879,  when  a  Judgment 
was  entered  by  which  three  of  the  heirs  of 
Leonard  Burch  were  each  adjudged  entitled 
to  one-seventh  of  the  land,  and  Thomas 
Burch's  heirs  to  four-sevenths ;  one  of  these 
being  the  share  of  Susan  Woodall.  Commis- 
sioners were  appointed  to  divide  the  land, 
which  was  done.  A  controversy  then  arose 
as  to  rents  and  profits  between  the  three 
persons  who  had  each  been  adjudged  one- 
seventh  of  the  land,  and  Thomas  Burch's 
heirs.    See  Burch  v.  Burch,  82  Ky.  622. 

It  is  unnecessary  for  us  to  determine 
whether  Thomas  Burch  bad  in  fact  acquired 
the  title  to  Susan  Woodall's  one-seventh  of 
the  land  In  1858,  when  the  litigation  over  it 
between  the  beirs  of  Leonard  Burch  began. 
The  transcript  before  us  of  the  record  in 
those  actions  Is  not  complete,  but  It  is  a  par- 
tial record  made  up  upon  a  schedule.  There 
Is  enough  in  it,  however,  to  show  beyond 
doubt  that  Thomas  Burch  In  1858  was  In 
possession  of  the  land  claiming  the  Interest 
of  Susan  Woodall  by  purchase,  holding  It 
as  his  own  and  adversely  to  her  and  all  the 
world.  This  possession  which  he  then  had 
has  been  continued  from  that  day  to  this, 
unbroken,  as  far  as  the  record  shows.  It  is 
alleged  in  the  petition  that  Felix  G.  Hale  be- 
came insane  while  that  litigation  was  pend- 
ing, and  remained  insane  until  his  death  in 
18^,  but  no  explanation  is  offered  of  the  de- 
lay to  set  up  a  claim  to  this  land  from  1882 
to  1908,  a  period  of  26  years.  Susan  Woodall 
was  a  party  to  the  partition  suit  filed  in  the 
year  1858,  and  her  deed  to  her  son  Felix  G. 
Hale  was  made  more  than  a  year  after  that 
suit  was  begun.  He  is  therefore  a  Us  pen- 
dens purchaser.  Sections  2505,  2506.  2507, 
and  2508,  Ky.  St.  (Russell's  St  H  212-215), 
are  as  follows: 

"An  action  for  the  recovery  of  real  proper- 
ty can  only  be  brought  within  fifteen  years 
after  the  right  to  institute  It.  first  accrued  to 
the  plaintiff,  or  the  person  through  whom  he 
claims."    Section  2505. 

"If,  at  the  time  the  right  of  any  person  to 
bring  an  action  for  the  recovery  of  real  prop- 


erty first  accrued,  such  person  was  an  In- 
fant, married  woman,  or  of  unsound  mind, 
then  such  person,  or  the  person  claiming 
through  him,  may,  though  the  period  of  fif- 
teen years  has  expired,  bring  the  action 
within  three  years  after  the  time  such  disa- 
bility Is  removed."     Section  2506. 

"The  time  within  which  an  action  for  the 
recovery  of  real  property  may  be  brought 
shall  not  be  extended  by  reason  of  any  dis- 
ability which  did  not  exist  when  the  right 
to  bring  the  action  first  accrued,  nor  by  rea- 
son of  any  disability  of  the  heirs  of  the  per- 
son to  whom  the  right  first  accrued."  Sec- 
tion 2507. 

"The  period  within  which  an  action  for  the 
recovery  of  real  property  may  be  brought 
shall  not.  In  any  case,  be  extended  beyond 
thirty  years  from  the  time  at  which  the 
right  to  bring  the  action  first  accrued  to  the 
plaintiff,  or  the  person  through  whom  he 
claims  by  reason  of  any  death  or  the  exist- 
ence or  continuance  of  any  disability  what- 
ever."   Section  2508. 

Felix  G.  Hale's  right  of  action  to  recover 
the  land  accrued  to  him  In  1859,  for  Thomas 
Burch  was  then  in  possession  and  claiming 
the  land  as  his  own  under  his  purchase  from 
Susan  Woodall  from  whom  Hale  purchased. 
If  Hale  became  of  unsound  mind  after  his 
cause  of  action  accrued,  this  did  not  affect 
the  running  of  the  statute,  and  If  he  was  of 
unsound  mind  when  bis  cause  of  action  ac- 
crued, and  so  remained  until  bis  death  in 
1882,  the  disability  being  removed  by  his 
death,  the  action  might  have  been  brought 
within  three  years  after  that  time.  But  al- 
though, when  he  died,  his  heirs  at  law  were 
under  disability,  this  did  not  affect  the  run- 
ning of  the  statute  of  limitation.  Passing  all 
of  this,  we  find  that  more  than  30  years 
elapsed  from  the  time  that  Hale's  cause  of 
action  accrued  before  this  suit  was  brought, 
and  the  action  Is  necessarily  barred  under 
the  30-year  statute. 

Judgment  affirmed. 


BAST  TENNESSEE   TELEPHONE   CO.   t. 

BOARD  OF  COtTNCTLMEN  OF  CITY 

OP  FRANKFORT. 

(Court  of  Appeals  of  Kentucky.    Feb.  22,  1911.) 

Time  (S  9*)— Excludinq  Fibst  Day— Appbal 

ANO  Ebbob. 

Under  Civ.  Code  Prac.  §  760,  providing  that 
a  decision  does  not  become  final  "until  after 
thirty  days,  excluding  Sundays,  from  the  day 
on  which  the  decision  is  rendered,"  a  petition 
filed  on  February  21st  for  rehearing,  where  de- 
cision was  rendered  January  17th,  is  in  time, 
since,  when  time  is  counted  from  a  day,  the 
day  is  not  counted. 

[Ed.  Note. — For  other  cases,  see  Time,  Cent. 
Dig.  iS  11-32;    Dec.  Dig.  i  9.*] 

Response  to  motion  to  -file  petition  for  re- 
hearing. 

For  former  opinion,  see  133  S.  W.  564. 
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HOB  SON,  C.  J.  The  opinion  was  delivered 
January  17tb.  The  petition  was  tendered 
February  21st,  and  was  In  time,  if  January 
17tli  is  not  to  be  counted.  By  section  7G0 
of  tbe  Civil  Code  of  Practice  the  decision 
does  not  become  final  "until  after  thirty 
days,  excluding  Sundays,  from  the  day  on 
which  the  decision  is  rendered."  Q?he  rule 
is  that,  when  tbe  time  Is  counted  from  a 
day,  the  day  is  not  counted.  Board  of  Coun- 
cil V.  Farmers'  Bank,  105  Ky.  811,  49  S.  W. 
811,  20  Ky.  Law  Rep.  1635,  and  cases  cited. 
The  petition  Is  therefore  in  time. 

Motion  sustained. 


HOOGE  et  al.  t.  HOOGE. 
(Court  of  Appeals  of  Kentucky.    Feb.  23, 1911.) 

DivoBCB  (I  271»)  —  Alimont  —  Action  on 

Judgment— Relief. 

In  1899  plaintiff  obtained  a  divorce  from 
defendant,  and  was  awarded  the  custody  of  the 
two  cliildren  and  $20  a  month  as  alimony. 
Shortly  thereafter  defendant  left  tbe  state,  and 
has  since  resided  In  another  state,  and  has 
never  paid  any  alimony;  plaintiff  having  sup- 
ported herself  and  children.  Until  the  death  of 
a  relative  leaving  insurance  policies  in  which 
defendant's  interest  amounted  to  abont  $1,170. 
defendant  had  no  property  upon  which  plaintiff 
could  levy  execution  upon  her  judgment  for 
alimony.  Defendant  is  poor,  has  been  side  re- 
peatedly, and  his  Interest  in  the  insurance  poli- 
cies la  all  the  property  he  has;  and  he  owes 
several  hundred  dollars,  which  he  cannot  other- 
wise pay.  HeJd,  that  the  amount  allowable  was 
in  the  court's  sound  discretion,  and  It  properly 
allowed  plaintiff  something  over  $1,100  out  of 
the  proceeds  of  the  insurance  policies;  some 
$2,500  being  due  her  under  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.   I  271.»] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  Nellie  Hooge  against  Thomas  E. 
Hooge  and  others.  From  a  judgment  for 
plaintiff,  defendant  Hooge  appeals.    Affirmed. 

Chatterson  &  Blitz,  for  appellant.  Frank 
Daugherty  and  Edwards,  Ogden  &  Peak,  for 
appellee  Hooge.  Humphrey  &  Humphrey,  for 
appellee  Connecticut  Mut  Life  Ins.  Co. 

NUNN,  J.  AppeUee  Hooge  instituted  this 
action,  averring  that  she  obtained  a  divorce 
from  appellant,  Thomas  E.  Hooge,  in  April, 
1899,  and  tbe  custody  of  their  children,  two 
girls,  who  were  at  that  time  abont  6  and  8 
years  of  age,  and  also  a  Judgment  against 
appellant  for  $20  a  month  alimony;  that 
soon  after  the  Judgment  was  rendered  ap- 
pellant left  the  state,  and,  as  she  under- 
stands, has  resided  in  Chicago,  III.,  ever 
since;  that  he  has  never  paid  anything  on 
the  alimony;  that  she,  by  her  own  efforts, 
aided  by  her  relatives  and  friends,  has  main- 
tained herself  and  supported  and  educated 
her  children,  who  are  now  about  17  and  19 
years  of  age.  She  alleged  that  appellee  had 
no' property  out  of  which  she  could  make  the 


Judgment  for  alimony,  or  any  part  thereof, 
but  that  his  father  died  in  Louisville  a  short 
time  before  the  institution  of  this  action,  and 
he  had  two  policies  in  the  Connecticut  Mutual 
Life  Insurance  Company,  which  she  made  a 
party;  and  that  appellant's  interest  in  the 
two  policies  amounted  to  about  $1,170.  The 
Insurance  company  answered,  admitting  the 
allegations  as  to  it,  and  paid  appellant's  part 
of  the  policies  into  court  Appellant  answer- 
ed, admitting  that  appellee  liad  maintained 
herself  and  the  children  since  the  divorce 
without  any  aid  from  him.-  He  alleged  that 
she  bad  let  10  years  elapse,  that  during 
that  time  no  effort  was  made  by  her  to  en- 
force tbe  Judgment  for  alimony,  and  that  by 
her  conduct  she  had  lulled  him  into  believ- 
ing that  neither  alimony  nor  any  assistance 
would  be  expected  of  him.  He  stated  that  be 
was  poor;  that  he  had  not  been  able  to  ac- 
cumulate anything;  that  he  had  been  sick 
repeatedly,  and  had  had  financial  difficulties ; 
that  his  Interest  in  tbe  policies  was  all  be 
had;  that  he  owed  $200  or  $300,  which  he 
was  unable  to  pay  unless  he  could  receive 
his  interest  in  the  policies ;  and  that  he  was 
willing  and  proffered  to  divide  his  Interest 
in  the  policies  equally  with  her.  Appellee  re- 
plied, and  refused  to  accept  his  proposition, 
and  averred  that  by  reason  of  his  having  no 
property  she  had  made  no  attempt  to  collect 
the  alimony ;  that  he  bad  at  all  times  l>een 
a  nonresident  of  this  state  since  the  Judg- 
ment was  rendered,  and  for  that  reason  she 
took  no  legal  steps  to  collect  same.  The  two 
parties  were  the  only  ones  to  give  deposi- 
tions. They  each  sustained  the  allegations 
of  their  pleadings.  The  lower  court  gave  ap- 
pellee the  amount  paid  in  by  the  insurance 
company,  from  which  appellant  prosecutes 
this  appeal. 

Appellant  relies  upon  the  cases  of  Franck 
V.  Franck,  107  Ky.  362,  54  S.  W.  195,  21  Ky. 
Law  Rep.  1093,  Gerrin's  Adm'r  v.  Berry» 
Judge,  09  S.  W.  944,  30  Ky.  Law  Rep.  978. 
and  Montgomery  y.  Offut,  136  Ky.  157,  12a 
S.  W.  676,  as  supporting  his  contention  that 
the  lower  court  erred  in  its  Judgment  These 
cases  support  the  principle  that  tbe  amount 
allowed  in  such  actions  should  be  determined 
by  the  sound  discretion  of  the  court  In  oth- 
er words,  tbe  court  was  not  compelled  to 
award  the  amount  as  fixed  by  tbe  Judgment 
in  the  action  for  divorce  and  alimony.  If 
the  court  had  allowed  all  that  was  due  under 
that  Judgment,  it  would  have  been  about 
$2,480;  but  the  court  allowed  her  something 
over  $1,100.  In  two  of  the  cases  referred  to, 
the  parties  bad  married  again;  but  it  ap- 
pears that  they  have  not  in  the  case  at  bar. 
Appellant  has  worked  for  and  supported  him- 
self alone  for  10  years,  and  appellee,  for  the 
same  length  of  time,  has  supported  herself 
and  two  girls,  whom  she  has  also  educated, 
and  whom  appellant  was  under  moral  and 
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legal  obllgatlono  to  Bupport  and  educate,  or, 
at  least,  to  aid  In  so  doing.  In  our  opinion, 
the  amount  allowed  appellee  was  a  small 
sum  for  appellant  to  have  to  pay,  and  be  has 
no  cause  to  complain. 

For  these  reasons,   the  Judgment  of  tbe 
lower  court  is  affirmed. 


ANDERSON  t.   COMMONW'EALTH.t 
<Coart  of  Appeals  of  Kentucky.    Feb.  23,  1911.) 

Cbikinai.  Law  (|  1159*)— Appeal— Findiuqs 

— conolvsiveness. 

Where  there  was  some  evidence  sustaining 
a  conviction,  tlie  Court  of  Appeals  will  not 
disturb  it. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  ||  3074-3983;  Dec.  Dig.  t  IISO.*] 

Appeal  from  Circuit  Court,  Boyd  County. 

Charles  Anderson  was  convicted  of  violat- 
ing the  local  option  law,  and  he  appeals. 
Affirmed. 

ZerfoBS  &  Weakley,  for  appellant.  Jas. 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst.  Atty.  Gen.,  for  the  Commonwealth. 

NUNN,  J.  This  prosecution  was  for  the 
Tlolation  of  tbe  local  option  law,  which  was 
In  force  In  Ashland,  Ky.  There  was  no  ob- 
jection before  or  during  the  trial  to  the  in- 
dictment, by  demurrer  or  otherwise,  nor 
were  there  any  objections  made  to  tbe  testi- 
mony, except  to  tbe  introduction  of  the  Unit- 
«d  States  government  licenses  which  were 
beld  by  appellant;  nor  was  there  any  objec- 
tion to  the  instructions  given  by  the  court. 
Under  this  state  of  tbe  record,  it  is  unneces- 
sary for  the  court  to  consider  and  discuss 
the  matters  raised  In  appellant's  brief. 
There  was  some  evidence  of  guilt,  and  we 
will  not  disturb  the  finding  of  the  Jury. 

For  these  reasons,  the  judgment  of  tbe 
lower  court  Is  affirmed. 


UPCHURCH  et  al.  v.  SUTTON  BROS,  et  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  22,  1911.) 

1.  Advebse  Possession  ({  114*)— Chabagter 
—Evidence. 

In  order  to  divest  one  who  holds  under 
title  from  tbe  commonwealth  of  title  by  adverse 
possession,  such  possession  must  be  shown  by 
positive  proof  to  nave  been  open,  notorious,  ex- 
clusive, hostile.  coDtinuoDS,  and  adverse  for  15 
years  before  bringing  the  suit. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.   il  682-690;    Dec.  Dig.  | 

2.  Adverse  Possession  (|  57*)— Possession 
BY  Tenants— Pboof. 

Where  land  is  claimed  adversely  by  pos- 
session of  different  occupants,  the  intention 
with  which  each  occupant  entered  and  the  con- 
tinuity of  the  occupancy  must  be  proved. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent   Dig.  {§  277,  278;    Dec.  Dig.  { 


3.  Adverse  Possession  ({  CO*)— Chabacteb 
of  Possession— Kecoonition  of  Supebiob 
Title. 

One  who  enters  upon  land  under  a  void 
patent,  and  upon  demand  for  possession  by 
the  owner  acknowledges  his  superior  title  and 
agrees  to  hold  possession  for  him,  is  estopped 
from  afterwards  claiming  by  adverse  possession, 
unless  he  has  notified  the  owner,  15  years  be- 
fore the  latter  sues  for  the  land,  that  his  pos- 
session has  become  hostile. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  I  287;   Dec.  Dig.  t  60.*] 

4.  Advebse  Possession  (|  60*)— Chabacter 
OF  Possession— Recognition  of  Supebiob 
Title— Persons   Bound. 

The  heirs  and  representatives  of  one  es- 
topped to  claim  land  by  adverse  possession,  by 
acknowledging  the  superiority  of  another's  title 
and  agreeing  to  hold  possession  for  him  after 
having  entered  upon  a  void  patent,  are  also 
estopped  from  claiming  adversely. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  f  287;    Dec.  Dig.  i  60.*] 

5.  Quieting  Title  (J  12*)— Rioht  of  Action 
—-Possession  to  Sustain  Action. 

Possession  of  land  throuRb  tenants  will 
support  an  action   to  quiet   title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §§  8-12,  44,  4a:  Dec.  Dig.  S  12.*] 

6.  Appeal  and  Ebbob  (§  213*)— Presenta- 
tion Below. 

Where  defendant  in  an  action  to  quiet  title 
did  not  move  to  transfer  the  case  to  the  law 
docket  to  try  the  question  of  his  possession  be- 
fore a  jury,  and  moved  for  trial  before  the  chan- 
cellor, he  cannot  complain  on  appeal  that  he 
was  not  permitted  to  try  the  question  of  pos- 
session liefore  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1305;   Dec  Dig.  f  213.*] 

Appeal  from  Circuit  Court,  Wayne  County. 

Action  by  Sutton  Bros,  and  another  against 
Rutb  Upcburcb  and  others.  From  a  Judg- 
ment for  plaintiffs,  and  dismissing  defend- 
ants' counterclaim,  defendants  appeal.  Af- 
firmed. 

O.  H.  Waddle  &  Son  and  Jos.  Bertram,  for 
appellants.  Frank  Chinn  and  Harrison  & 
Harrison,  for  appellees. 

SETTLE,  J.  This  action  was  Instituted  by 
tbe  appellees,  State  National  Bank  and  Sut- 
ton Bros.,  its  lessees,  to  quiet  the  title  of 
tbe  former  to  certain  lands  In  Wayne  coun- 
ty, described  in  the  petition.  Various  per- 
sons In  possession  of  parts  of  the  lands  were 
made  defendants.  The  lands  were  patented 
by  tbe  commonwealth  to  P.  W.  Hardin  In 
1873,  who  many  years  latep  sold  and  con- 
veyed them  to  the  appellee  State  National 
Bank,  and  they  are  now  occupied  by  tbe 
appellees  Sutton  Bros,  under  a  lease  from 
tbe  bank.  Among  tbe  lands  described  in  the 
petition  is  a  200-acre  tract  known  as  the 
"Gum  Pond  survey,"  two  parcels  of  which, 
one  of  100  acres  and  the  other  of  50  acres, 
are  claimed  by  the  appellants,  Rutb  Upcburcb 
and  others,  widow  and  heirs  at  law  of  Shad- 
rick  Upcburcb,  deceased.  Appellees  admit 
that  appellants  own  tbe  title  to  tbe  100  acres 
referred  to,  but  deny  their  title  or  right  to 
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the  50-acre  tract,  which  appellants  claim  by 
adverse  possession  of  more  than  15  years, 
and  for  the  purpose  of  quieting  their  alleged 
title  to  the  50  acres  appellants'  answer  was 
made  a  coonterclaim.  It  appears  that  Shad- 
rick  Upcburch,  deceased,  obtained  a  patent 
from  the  state  to  the  50-acre  tract;  but  the 
patent  was  Issued  IS  years  after  the  grant 
to  Hardin,  and  appellants'  alleged  right  to 
this  tract  rests  alone  upon  the  alleged  pos- 
session of  15  years  claimed  by  the  answer 
and  counterclaim.  The  circuit  court  entered 
a  decree  declaring  the  appellee  t>ank  owner 
of  the  50-acre  tract,  quieted  its  title  to  same, 
and  dismissed  appellants'  counterclaim ;  and 
from  that  Judgment  the  latter  have  appealed. 

It  appears  from  the  evidence  in  the  case 
that  P.  W.  Hardin  in  1892  went  upon  these 
lands  with  a  surveyor  and  caused  the  lines 
thereof  to  be  mp.  At  that  time  Shadrlck 
Upchurch,  who  owned  an  adjacent  tract,  was 
in  possession  of  the  50  acres  now  in  contro- 
versy, and  had  e^ected  a  cabin  thereon,  which 
was  then  occupied  by  a  person  claiming  to 
be  his  tenant;  bnt  in  an  Interview  which 
then  took  place  between  Upchurch  and  P. 
W.  Hardin  he  admitted.  In  the  presence  of 
W.  C.  Bell,  the  surveyor,  and  Silas  Dishman, 
that  Hardin's  title  to  the  land  was  superior 
to  his  (Upchurch'B)  patent,  and  that  Hardin 
then  agreed  with  him  that  he  might  remain 
in  possession  of  the  cabin  and  land  as  Hard- 
in's tenant,  with  the  right  to  nse  firewood 
therefrom  and  to  cultivate  the  few  acres  of 
cleared  land  around  the  cabin.  The  deposi- 
tions of  Bell  and  Dishman  appear  In  the  rec- 
ord, in  which  they  testify  to  the  foregoing 
facts,  and  we  do  not  find  that  they  were  con- 
tradicted by  any  of  appellant's  witnesses. 
Their  testimony,  therefore,  establishes  the 
fact  that  Hardin's  sui>erlor  title  to  the  50- 
acre  tract  was  recognized  In  1892  by  Shad- 
rick  Upchurch,  and  that  the  latter  then  be- 
came Hardin's  tenant  thereon;  and  we  are 
further  unable  to  find  in  the  record  that  such 
tenancy  was  ever  denied  or  repudiated  by 
Shadrick  Upchurch  before  his  death,  wtilch 
occurred  about  8  years  before  the  institu- 
tion of  this  action.- 

It  is  true  that  the  appellant  Ruth  Up- 
church, and  three  or  four  witnesses  Intro- 
duced in  her  behalf,  testified  that  Shadrick 
Upchurch  claimed  to  own  the  land  down  to 
the  time  of  hla  death,  and  that  he  had  pos- 
session thereof  by  various  tenants;  but  this 
testimony  is,  after  all,  quite  Indefinite,  as  It 
falls  to  show  what  tenants  of  Shadrick  Up- 
church occupied  the  land,  bow  long  any  one 
of  them  remained  upon  it,  or  upon  what 
terms  tbey,  or  any  of  them,  held  the  pos- 
session under  Shadrick  Upchurch.  In  other 
words,  appellants'  testimony  fails  to  show 
an  unbroken  possession  of  the  land  for  the 
time  necessary  to  constitute  such  possession 
a  bar  under  the  statute;  nor  Is  there  any 
evidence  of  a  convincing  character  tending 
to  show  tliat  the  possession  was  adverse  to 
Hardin  or  his  grantees.    Appellees'  witness- 


es Bell  and  Dishman  appear  to  be  persons 
of  mature  age,  intelligence,  and  good  char- 
acter, and  their  positive  testimony  as  to 
Shadrick  Upchurch's  recognition  of  Hardin's 
title  and  the  fact  of  his  tenancy  under  Hard- 
in was,  we  think,  sufficient  to  influence  the 
chancellor  to  render  the  Judgment  complain- 
ed of. 

It  Is  well  settled  that,  before  the  owner  of 
land  holding  under  title  from  the  common- 
wealth can  be  divested  of  his  title  by  the 
mere  possession  of  another,  such  x>ossession 
must  be  shown  by  positive  proof  to  have 
been  open,  notorious,  exclusive,  hostile,  con- 
tinuous, and  adverse  for  a  period  of  15  years 
before  the  institution  of  the  suit,  and  of 
such  a  character  as  to  give  a  cause  of  ac- 
tion for  every  moment  of  that  time.  And 
when  such  possession  is  claimed  under  dif- 
ferent tenants,  the  Intention  with  which  each 
tenant  enteredi,  and  that  the  tenancy  was  un- 
broken, must  likewise  l>e  proved.  Ashcraft 
V.  Courtney,  121  S.  W.  825;  Sowder  &  My- 
ers V.  McMillan's  Heirs,  4  Dana,  456. 

It  is  also  well  settled  that  one  who  enters 
under  a  void  patent,  and  upon  demand  for 
IMssesslon  by  the  true  owner,  acknowledges 
the  superior  title  of  such  owner,  and  agrees 
to  hold  possession  under  him,  is  estopped  to 
plead  adverse  ix>ssession  to  the  suit  of  the 
owner  and  those  claiming  under  Iilm,  unless 
he  had  given  notice  to  the  owner  fifteen 
years  before  the  suit  was  filed,  that  he  chang- 
ed bis  amicable  possession  into  a  hostile  pos- 
session. And  when  the  ancestor  Is  estopped 
under  these  circumstances  his  heirs  and  rep- 
resentatives are  likewise  estopped.  HafTen- 
dorfer  v.  Gault,  84  Ky.  124 ;  South's  Adm'r 
V.  Marcum,  22  S.  W.  844,  15  Ky.  Law  Rep. 
339;  Gay  ▼.  Moffltt,  2  Bibb.  506,  5  Am.  Dec. 
633;  1  Cyc  pp.  1030-1032;  Field's  Heirs  v. 
Napier,  80  S.  W.  1110,  26  Ky.  Law  R^.  240. 

Viewed  as  a  whole,  appellants'  evidence  is 
not  sufficient  to  show  either  that  Shadrick 
Upchurch  ever  repudiated  the  title  of  appel- 
lees or  their  grantor,  Hardin,  or  doiled  his 
holding  of  the  land  as  a  mere  tenant  for 
them;  and  it  is  manifest  that,  if  his  wid- 
ow and  heirs  have  done  so  since  his  death, 
it  was  not  as  much  as  15  years  before  the 
Institution  of  the  suit.  Therefore  the  lat- 
ter are  now  estopped  to  deny  such  tenancy. 
Indeed,  the  proof  does  not  show  that  appel- 
lants ever  openly  or  formally  denied  their 
tenancy  until  after  the  institution  of  api)el- 
lees'  action,  and  they  were,  therefore,  the 
tenants  of  appellees  at  the  time  of  the  in- 
stitution of  the  suit;  and  through  them  and 
one  Turner,  who  was  likewise  a  tenant  of 
appellees  and  in  possession  of  the  land,  the 
latter  had  at  the  time  of  the  Institution  of 
the  action  such  actual  possession,  as  well  as 
title,  as  permitted  them  to  sue  in  equity  to 
quiet  their  title. 

Appellants'  complaint  that  they  were  not 
permitted  an  opportunity  to  try  the  question 
of  possession  before  a  Jury  Is  unavailing,  as 
they  made  no  motion  to  transfer  the  case  to 
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the  law  docket  for  that  pnrpose,  and  them- 
selrea  moved  for  a  sabmLsslon  and  trial  be- 
fore the  chancellor. 

Finding  no  canae  to  disturb  the  Judgment, 
the  Bame  la  afBrmed. 


NATIONAIi  BANK  OF  THE  BEPUBLIC  T. 

CURRENT  et  aL 
(Coart  of  Appeals  of  Kentucky.    Feb.  17, 1911.) 

1.  STATU1X8  (I   231*)  —  CONSIBUOKIOIT— BXVI- 
BION. 

Where  the  statute  conatnied  Is  a  reyision, 
the  old  as  well  as  the  new  statute  may  be  look- 
ed to,  to  determine  what  change  was  made  in 
the  law;  it  being  presnmed  that  the  Legisla- 
ture did  not  intend  that  the  revised  statute 
should  include  a  subject  omitted  therefrom  in 
the  reyision. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  t  312;   Dec.  Dig.  f  231.*] 

2.  Bnxs  AND   NOCBS  (i  107*)  — Vauditt  — 
Stahttobt  Pbovisions— Pkddler's  Note. 

Ky.  St.  {  4215  (RusseU's  St  t  6159),  re- 
lating to  revenue  and  taxation;  lequires  all 
peddleis  to  pay  a  license.  Section  4216  (Rus- 
sell's St  I  6158)  provides  that  all  Itinerant 
venders  of  ligbtine  rods,  goods,  wares,  merchan- 
dise, clocks,  watches,  jewelry,  and  other  named 
articles,  "and  any  other  thing  not  hereinafter 
specially  exempt  shall  be  deemed  peddlers,"  but 
does  not  include  "patent  rights"  therein.  Sec- 
tion 4218  (Russell's  St.  {  6161)  provides  that 
no  one  shall  be  deemed  a  peddler  for  selling 
tinware,  agricnltural  implements,  and  other 
named  articles.  Prior  to  the  revision  of  1006 
(Laws  1906,  c.  22.  art.  12.  subd.  3,  i  2),  sec- 
tion 4216  named  ''patent  rights"  as  articles  of 
sale  by  peddlers.  Section  4223  (Russell's  St 
I  18(N>)  requires  all  notes  given  to  a  peddler 
for  purchases  to  have  written  across  the  face 
the  words  "Peddler's  Note,"  and  provides  that 
all  notes  given  for  such  articles  or  rights,  not 
so  marked  on  their  face,  shall  be  void  except 
as  against  a  peddler.  Held,  that  one  vending 
patent  rights  was  not  reouired  to  take  out  a 
license  as  a  peddler,  so  that  a  note  given  for 
patent  rights  was  not  void  in  the  hands  of  a 
purchaser  for  value,  because  the  words  "Ped- 
dlers Note"  were  not  written  across  its  face. 
[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S  227;    Dec.  Dig.  {  107.*] 

3.  Statutes  (S  212*)— Construction. 

The  court  should  not  assume  that  a  stat- 
utory provision  means  nothing. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  i  289;    Dec.  Dig.  |  212.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Sd  Division. 

Action  by  the  National  Bank  of  the  Re- 
public against  W.  O.  Cnrrent  and  another. 
From  a  Judgment  dlsmissiDg  the  petition  on 
demurrer,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions  to  sustain  demur- 
rer and  for  further  proceedings. 

Henry  Bnmett  and  William  English,  for 
appellant    EUnes  &  Norman,  for  appellees. 

O'REAR,  T.  Current  and  Wood  executed 
tiro  promissory  notes  to  the  American  Auto- 
matic Advertising  Company  for  $706.25  each, 
which  before  maturity  were  discounted  to 
appellant  for  value.    The  notes  were  given 


for  the  price  of  certain  rights  to  the  exclu- 
sive use  of  patented  articles  in  territory  In 
Kentucky.  Appellees,  the  makers,  defended  on 
the  ground  that  the  notes  were  given  to  Itin- 
erant persons,  and  for  the  rights  named,  and 
as  they  were  not  indorsed  "Peddler's  Note,"  as 
required  by  section  4223,  Ky.  St  (Russell's  St 
i  1800),  they  were  void.  They  also  pleaded 
that  the  consideration  for  the  notes  had  fail- 
ed. Appellant  d^nurred  to  the  answer.  The 
demurrer  was  overruled.  Appellant  elected 
to  stand  on  Its  denrarrer,  and  the  petition 
was  accordingly  dismissed. 

By  section  4215,  Ky.  St  (Russell's  St 
S  6159),  all  persons  who  are  by  that  article 
deemed  peddlers  are  required  to  pay  a  li- 
cense for  plying  their  vocation.  Section  4216, 
Ky.  St  (Russell's  St  |  6158),  then  reads: 
"All  Itinerant  persons  vending  lightning  rods, 
goods,  wares,  merchandise,  clocks,  watches. 
Jewelry,  gold,  silver,  or  plated  ware,  spec- 
tacles, drugs,  perfumery,  and  any  other  thing 
not  hereinafter  specially  exempt,  shall  be 
deemed  peddlers."  By  section  4218,  Ky.  St. 
(Russell's  St  t  6161),  no  person  shall  be 
deemed  a  peddler  for  selling  tinware,  agrl« 
cultural  Implements,  sewing  machines,  port- 
able mills,  books,  pamphlets,  papers,  meat, 
stoneware,  or  farm  or  garden  products,  nor 
merchants  or  their  agents,  for  selling  by 
sample.  Section  4216,  Ky.  St  supra,  is  a  re- 
enactment  of  section  of  same  number  in  a  pre- 
vious edition  of  the  Kentucky  Statutes.  It 
is  contained  In  the  chapter  on  Revenue  and 
Taxation. 

Prior  to  1906  that  section  was  In  the  same 
language  as  present  section  4216,  except  that, 
following  the  words  "lightning  rods,"  there 
was  the  clause,  "patent  rights,  or  territory 
for  the  sale,  use  or  manufacture  of  patent 
rights."  In  1906  the  law  of  the  state  relat- 
ing to  revenue  and  taxation  was  revised,  and 
an  entirely  new  act  substituted  for  the  old 
chapter  on  that  subject  Section  4216  was 
re-enacted  in  the  same  language  first  above 
quoted,  omitting  the  clause  last  quoted.  Acts 
1906,  c.  22,  art  12,  subd.  3,  S  2.  In  constru- 
ing statutes,  not  only  the  language  used  must 
be  looked  to,  but  where  the  statute  under 
consideration  Is  a  revision  of  a  previous  one 
on  the  subject  it  Is  competent  to  examine 
the  old  as  well,  to  see  what  change,  if  any, 
the  Legislature  has  made.  Any  mtlterlal 
change  between  the  two  cannot  be  passed 
over  by  the  courts  as  insignificant  It  must 
be  presumed  that  the  Legislature  meant 
something  by  being  at  the  pains  to  make  the 
change,  else  It  is  most  likely  that  they  would 
have  left  the  enactment  alone  as  It  was.  So 
when  an  entire  clause,  relating  to  a  particu- 
lar one  of  a  class  of  subjects,  has  been  omit- 
ted. It  is  a  reasonable  Inference  that  the 
Legislature  did  not  Intend  that  the  subject 
omitted  should  thereafter  be  embraced  In 
the  terms  of  the  statute. 
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Under  section  4216,  Ky.  St,  as  It  existed 
prior  to  1900,  this  court  bad  construed  that 
a  note  given  as  consideration  for  the  use  of 
a  patent  right  in  this  state,  not  indorsed  as 
required  by  section  4223,  Ky.  St,  was  void. 
Bohon's  Assignee  ▼.  Brown,  101  Ky.  854^  41 
S.  W.  273,  19  Ky.  Law  Rep.  540,  88  L.  R.  A. 
503,  72  Am.  St  Rep.  420;  Bngg  t.  Holt  97 
S.  W.  29,  29  Ky.  Law  Rep.  1208;  Rumbley  t. 
HaU,  107  Ky.  849,  54  S.  W.  4,  21  Ky.  Law 
Rep.  1071.  It  had  also  been  held  that  sec- 
tion 4215,  requiring  the  taking  out  of  a  11- 
cenee  by  venders  of  patent  rights,  was  un- 
constitutional. Hays  y.  C!onimonwealth,  107 
Ky.  655,  55  S.  W.  ^5,  21  Ky.  Law  Rep.  1418; 
Commonwealth  v.  Petty,  96  Ky.  452,  29  S. 
W.  291,  16  Ky.  Law  Hep.  488,  29  U  R.  A. 
786.  The  statute — subdivision  3,  art  12,  c. 
108,  Ky.  St  (Revenue  and  Taxation),  being 
RusseU's  St.  !§  6158-6167— deflnlng  the  duUes 
and  liabilities  of  peddlers,  had  a  two-fold  ob- 
ject: One  to  produce  revenue  from  itinerant 
merchants  and  venders  of  merchandize;  the 
other,  the  protection  of  the  public  against 
imposition  and  fraud  by  such.  It  is  not  cer- 
tain that  the  Legislature  would  have  enacted 
the  statute  as  to  either  of  its  aspects  with- 
out the  other.  So,  when  this  court  had  de> 
elded  that  the  revenue  feature  failed,  be- 
cause violative  of  the  federal  Constitution  as 
to  venders  of  patent  rights,  but  held  good  as 
to  the  protection  of  the  public  from  the  im- 
position by  them  by  removing  their  notes  from 
the  class  of  negotiable  Instruments  protected 
in  the  hands  of  innocent  holders  for  value,  the 
Legislature  came  again  to  consider  the  sub- 
ject It  seems  to  have  receded  from  its  pur- 
pose of  subjecting  notes  given  In  payment  of 
patent  rights  to  defense  in  the  hands  of  any 
bolder,  although  acquired  In  good  faith,  in 
usual  course,  for  value.  It  may  also  have 
considered  that  the  greater  beneflt  to  the 
public  lay  in  placing  this  class  of  commer- 
cial paper  on  the  same  footing  as  that  eh- 
Joyed  by  all  other  commercial  paper,  except 
peddlers'  notes. 

If  such  was  the  legislative  purpose,  then 
the  clause  which  we  here  find  was  adopted 
was  Just  such  as  would  lUcelysCttect  it  Kor 
can  we  regard  the  phrase  at  the  close  of  the 
section  (which  was  also  in  the  old  section), 
"and  anything  not  hereinafter  specially  ex- 
empt", as  contravening  the  purpose  to  which 
we  ascribe  the  change  in  the  section.  Sec- 
tion 4216  was  defining  who  are  to  be  deemed 
peddlers.  Section  4215  required  a  license  up- 
on the  business  of  peddling  by  "all  persons 
who  are  by  this  article  deemed  peddlers." 
As  we  have  seen,  venders  of  patent  rights 
were  not  Included  In  the  article  as  peddlers 
of  whom  a  license  was  required,  because  to 
do  so  violated  the  Constitution  of  the  Unit- 
ed States.  Nevertheless  it  has  been  held  in 
Bohon  v.  Brown,  supra,  that  venders  of  such' 
rights  could  be  subjected,  if  named  by  the  stat- 
ute, to  the  burden  of  having  their  notes  made 


nonnegotiable — not  because  they  were  reqnir- 
ed  to  pay  a  license,  but  because  it  was  In  the 
nature  of  a  police  regulation.  In  the  act  of 
1006  such  persons  were  not  required  to  pay 
a  license,  nor  were  they  described,  in  the  sec- 
tion defining  who  were  peddlers,  as  falling 
within  that  class.  The  re-oiacted  section 
4216,  omitting  tbe  clause  as  to  venders  of 
patent  rights,  was  intended,  we  think,  to 
conform  to  decisions  of  this  court  so  as  to 
require  only  licensed  peddlers  to  have  their 
notes  indorsed  as  required  by  section  4223. 
Hence  the  phrase  in  section  4216,  "and 
anything  not  hereinafter  specially  exempt" 
means  anything  to  sell  which  a  license  is  re- 
quired by  section  4215.  This  construction 
gives  some, meaning  to  the  legislative  action. 
The  converse  would  be  to  bold  that  nothing 
was  Intended  by  It  That  we  ought  not  to 
assume. 

The  Judgment  is  reversed,  and  cause  re> 
manded,  with  directions  to  sustain  the  de- 
murrer to  the  answer,  and  for  proceedings 
not  inconsistent  herewith. 


HOLTMAN  T.  BULLOCK,  t 
(Court  of  Appeals  of  Kentucky.    Feb.  16,  1911.) 

Malicious  Pbosecution  (I  24*>— Pbobablx 
Cause— INFEBENCB  from  Kebui,t  or  Fsos- 
KocTioN— Plea  of  Guilty. 

Plaintiff  In  a  suit  for  malicious  prosecu- 
tion had  been  arrested  for  breach  of  the  peace 
on  a  warrant  sworn  out  by  defendant,  and 
while  in  jail,  and  without  any  opportunity  to 
see  her  friends  or  obtain  advice,  she  was  told 
by  direction  of  defendant  that  if  she  would 
confess  a  penalty  would  be  assessed,  but  would 
never  be  collected,  but  if  she  did  not  confess 
she  would  have  to  stay  in  jail.  She  therefore 
confessed;  but,  learnine  that  the  penalty  was 
suspended  only  for  10  days,  she  withdrew  her 
confession,  and  was  acquitted  of  the  charge. 
Beld,  that  plaintiff's  plea  of  guilty  was  not 
a  bar  to  her  suit  for  malicious  prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicions 
Prosecution,  Cent  Dig.  t  63 ;  Dec.  Dig.  {  24.*] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  for  malicious  prosecution  by  Louise 
Bullock  Holtman  against  J.  R.  Bullock. 
From  a  Judgment  for  defendant  plaintiff  ap- 
peals.   Reversed  and  remanded. 

D.  Moxley,  for  appellant  D.  R.  OasUeman 
and  Pryor  &  Castleman,  for  appellee. 

NUNN,  X  This  action  was  brought  by  ap- 
pellant against  appellee  for  malicious  prose- 
cution. The  petition  was  in  the  usual  form. 
The  answer  denied  the  malldous  prosecution, 
and  alleged  that  after  appellant  was  arrest- 
ed under  a  warrant  procured  by  appellee  for 
breach  of  the  peace,  she  confessed  her  guilt 
and  was  fined  $100,  and  sentenced  to  50 
days'  imprisonment  In  the  county  Jail,  which 
was  suspended  by  written  request  for  10 
days,  and  appellee  pleaded  such  action  upon 
her  part  as  a  bar  to  this  proceeding. 
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The  facts  of  the  case,  as  they  appear  In 
the  record,  are  about  these:  Appellee  pro- 
cured a  \rarrant  for  the  arrest  of  appellant 
to  be  Issued  by  Squire  Meglemery,  and  after 
her  arrest  she  was  carried  to  the  county 
Jail,  and  there,  by  the  direction  and  consent 
of  appellee,  she  was  told  that  if  she  did  not 
confess  she  would  have  to  remain  in  Jail,  but 
that  if  she  would  confess  a  penalty  would 
be  assessed  against  her,  but  would  be  sus- 
pended, and  never  collected.  Under  these 
circumstances,  she  did  confess,  and  a  Judg- 
ment was  rendered  as  stated;  and  she,  after- 
wards learning  that  It  was  suspended  for 
only  10  days,  appealed  to  the  circuit  court 
That  court  decided  that  she  could  not  change 
her  plea,  and  dismissed  the  appeal,  and  she 
then  prosecuted  it  to  this  court,  which  re- 
versed the  action  of  the  circuit  court.  Holt- 
man  V.  Commonwealth,  129  Ky.  710,  112  S. 
W.  851.  After  the  case  was  remanded,  she 
was  tried  In  the  circuit  court  for  a  breach 
of  the  peace,  and  acquitted.  She  then  brought 
this  action.  She  alleged  that  she  entered  her 
plea  of  guilty,  while  in  Jail,  to  the  offense 
of  a  breach  of  the  peace,  when  she  was  not 
guilty,  and  that  she  entered  such  a  plea  un- 
der the  directions  and  consent  of  appellee, 
who  knew  she  was  not  guilty  of  any  offense. 
The  lower  court  sustained  appellee's  plea  In 
bar,  and  she  has  appealed. 

The  only  question  to  be  determined  is 
whether  a  plea  of  guilty,  made  under  the  cir- 
cumstances alleged  In  this  case^  is  a  bar  to 
a  suit  for  malicious  prosecution  for  tliat  of- 
fense. Both  parties  cite  the  case  of  Duerr  v. 
Ky.  &  Ind.  Bridge  &  R.  Co.,  132  Ky.  228,  116 
S.  W.  326,  as  authority  for  their  position. 
Appellee  cites  from  the  opinion  in  that  case 
the  following:  "But  the  appellant  complete- 
ly closed  the  door  of  the  courts  to  his  petition 
for  redress,  when  he  admitted  that  he  had 
pleaded  guilty  to  a  charge  that  was  made  un- 
justly, as  he  avers,  against  him."  The  ap- 
pellant In  that  case  pleaded  guilty  after  the 
advice  of  counsel  of  his  own  selection.  It  is 
nowhere  shown  nor  intimated  that  the  ap- 
pellee had  anything  to  do  with  making  or 
with  getting  him  to  confess.  That  is  unlike 
this  case,  as  the  appellant  herein  was  in 
jaU,  and  had  no  opportunity  of  seeing  a 
frlcaad  or  any  one  for  advice,  and  she  al- 
leged tliat  appellee  consented  to  and  directed 
this  method  of  obtaining  her  confession. 

The  court  also  said  in  the  case  above 
dted:  "There  Is,  however,  an  ezception  to 
the  rule  that  a  Judgment  of  conviction  is  con- 
clusive evidence  of  the  fact  that  there  was 
probable  cause  for  the  prosecution,  and  this 
exception  is  that  If  the  accused  alleges  in 
his  petition  that  the  prosecution  and  convic- 
tion were  procured  by  fraud,  corruption,  or 
perjured  evidence,  and  supports  these  allega- 
tions by  sufficient  evidence,  he  may,  notwith- 
standing the  conviction,  maintain  his  action 


and  recover  da&ages  for  the  malicious  prose- 
cution." And  again  It  is  said:  "But  If  he 
can  prove  that  the  Judgment  of  conviction 
against  him  was  unjustly  obtained,  thereby  in 
effect  establishing  his  innocence,  notwith- 
standing the  Judgment,  he  will  occupy  In 
the  eyes  of  the  law  the  same  position  as  it  he 
had  been  discharged  or  acquitted."  A  num- 
ber of  cases  are  cited  to  support  these  views, 
which  we  believe  to  be  correct;  and  if  the 
Judgment  of  confession  was  obtained  from 
appellant  as  she  alleged  in  her  petition,  it 
is  no  bar  to  this  proceeding,  and  if  she  can 
show  that  the  prosecution  of  her  in  the  crim- 
inal court  was  malicious  and  without  proba- 
ble cause,  she  can  maintain  tills  action. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed,  and  remanded  for 
farther  proceedings  consistent  herewith. 


EWAUD  IRON  CO.  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Feb.  24,  1911.) 

Corporations  (§  618*)— Expiration  or  Char- 
ter —  Ci-osiNo    Business  —  Reabonablk 

TlUK. 

By  analoey  to  Ky.  St  {{  3858,  3859  (Rus- 
sell's St  !i  3888,  38^),  allowing  two  years  for 
the  settlement  of,  estates  of  decedents,  a  cor- 
poration, after  its  expiration  for  business  pur- 
poses, has  two  years  as  a  reasonable  time  to 
close  up  its  affairs. 

[E2d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2457-2458;    Dec.  Dig.  {  «18.*] 

Extended  opinion. 

For  former  opinion,  see  131  S.  W.  774. 

HOBSON,  C.  J.  In  fixing  two  years  as  a 
reasonable  time  for  a  corporation  to  close 
up  its  business,  the  court  followed  the  stat- 
ute regulating  the  settlement  of  the  estates 
of  deceased  persons.  Ky.  St  SS  3858,  3859 
(Russell's  St  K  3888,  3889).  The  corporation 
expired  for  business  purposes  on  November 
5,  1905.  The  property  held  In,  Its  name 
should  be  taxed  In  its  name  and  as  its  prop- 
erty until  November  6, 1907.  After  that  time 
it  should  be  taxed  In  the  name  of  L.  P. 
Ewald,  and  as  his  property.  It  is  Important 
In  these  tax  matters  that  a  definite  rule  be 
laid  down,  that  the  parties  may  conform  to  it 
and  avoid  litigation,  cost,  and  penalties. 

The  former  opinion  (140  Ky.  692,  131  S.  W. 
774)  is  extended  as  above  indicated. 


ONITEa)  STATES  FIDE5LITY  &  GUARAN- 
TY CO.  V.  PAXTON. 
(Court  of  Appeals  of  Kentucky.    Feb.  21,  1911.) 
1.  Principal  and  Surety  (f  185*)— Surety 
Companies— Indemnification— Statutes. 
Ky.  St  i  723  (Russell's  St.  {  43G4),  pro- 
vides that  surety  companies  may  stipulate  for 
indemnity  from  the  parties  for  whom  they  shall 
so  l>ecome  responsible.    Held  that,  to  entitle  a 
surety  company  to  demand  indemnity,  its  prin- 
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cipal's  obligation  to  indemnlfr  mnst  bave  been 
contained  in  the  contract. 

[Ed.    Note.— For  other   cases,   see   Principal 
and  Surety,  Dec.  Dig.  t  185.*] 
2.  Pbiwcipal  and  SuKiCTy  (J  174*)— Sdbbtt 

COMPANIEft— INDEMNITT — STATUTES. 

Under  Ky.  St.  §  723  (Russell's  St.  f  4364), 
relating  to  surety  companies,  authorizing  them 
to  stipulate  for  indemnity  from  parties  for 
whom  they  shall  become  responsible,  sections 
4659,  4663,  4664  (RusseU's  St.  §S  2027,  2031, 
2032),  providing  a  means  by  which  sureties 
may  obtain  indemnity,  have  no  application  to 
a  corporation  created  for  the  purpose  of  becom- 
ing surety  for  compensation  on  official  bonds,  so 
as  to  authorize  a  surety  company  to  proceed 
thereunder  and  obtain  indemnity  in  a  case 
where  no  contract  for  indemnity  had  been 
made. 

[Ed.  \  Note.— For  other  cases,  see  Principal 
and  Surety,  Dec.  Dig.  i  174.*] 

Appeal  from  Circuit  Court,  Anderson 
County. 

Proceeding  by  the  United  States  Fidelity 
&  Guaranty  Company  to  limit  Its  liablll^ 
and  for  indemnity  as  surety  on  the  oflSclal 
bond  of  J.  B.  Pazton,  as  court  commisslotner. 
From  an  order  denying  such  relief,  tbe  com- 
pany appeals.    Affirmed. 

Wilkes  EL  Morgan,  for  appellant  F.  R. 
Feland,  for  appellee. 

CARROLL,  J.  Pursuant  to  notice  previ- 
ously given  that  on  June  15,  1910,  the  mo- 
tion would  be  made,  tbe  appellant  on  this 
date  filed  In  the  Anderson  circuit  court  tbe 
following  motion :  "Comes  the  United  States 
Fidelity  &  Guaranty  Company,  surety  upon 
a  bond  of  J.  B.  Pazton,  as  commissioner  and 
receiver  of  the  Anderson  circuit  court,  which 
bonds  were  executed  In  pursuance  of  section 

of  the  Kentucky  Statutes,  and  files  a 

copy  of  a  notice  served  upon  him,  and  moves 
the  court  to  enter  an  order  requiring  J.  R. 
Pazton  to  execute  new  bond  in  pursuance  of 
the  Kentucky  Statutes  aforesaid,  with  other 
sureties,   on  or  before  the  day   of 


1910,  and  that  said  new  bond,  when 
given,  shall  operate  as  a  discharge  of  the 
United  States  Fidelity  &  Guaranty  Company 
from  all  liability  for  the  acts  of  J.  R.  Faxton 
as  aforesaid  thereafter  done,  and  that  said 
bond  shall  contain  stipulations  and  covenants 
to  indemnify  the  United  States  Fidelity  & 
Guaranty  Company  against  any  loss  or  dam- 
age legally  incurred  by  reason  of  its  surety- 
ship upon  the  bond  executed  by  it  as  afore- 
said." In  answer  to  this  motion,  Pazton, 
on  Jime  20,  1910,  filed  a  resiranse,  in  which 
he  set  up  that  the  United  States  Fidelity  & 
Guaranty  Company  was  his  surety  on  his  of- 
ficial bond  as  commissioner  for  three  years 
Immediately  prior  to  the  6th  day  of  July, 
1909,  for  which  service  it  required  him  to 
pay  an  annual  premium  of  $25;  that  on  July 
6,  1909,  he  came  into  court  and  executed  a 
new  bond,  with  individual  surety,  which 
bond  was  accepted  and  approved  by  the  court. 


and  was  and  Is  from  Its  date  a  full  and  com- 
plete guaranty  of  his  official  liability;  that 
there  was  no  provision  In  law  and  no  neces- 
sity in  fact  for  any  order  acquitting  the  com- 
pany of  liability;  and  that  it  had  no  right 
to  demand  indemnity.  He  further  stated 
that  he  had  faithfully  discharged  all  tbe  du- 
ties of  bis  office,  and  that  there  was  no  exist- 
ing or  past  liability  for  which  the  company 
was  or  could  become  liable,  and  further  set 
up  that  on  July  6,  1910,  he  wa«r  reappointed 
commissioner  and  receiver  of  the  Anderson 
circuit  court  for  a  new  terra  of  office  begin- 
ning that  day,  and  thereupon  ezecuted  a  new 
bond,  with  Individuals  as  his  surety,  condi- 
tioned that  "he  shall  faithfully  perform  and 
discharge  the  duties  of  bis  said  office,  and 
shall  well  and  truly  account  for  and  pay 
over  all  sums  of  money  heretofore  or  here- 
after received  by  him  by  virtue  of  said  office 
to  the  person  or  persons  to  whom  be  is  or- 
dered by  the  court  to  pay  the  same."  On  No- 
vember 23,  1910,  Pazton  filed  an  amended  re- 
sponse, and  on  that  day  a  demurrer  to  tbe  re^ 
spouse  as  amended  was  overruled,  and  tbe 
court,  in  holding  the  response  sufficient,  dis- 
missed the  motion.  The  motion,  notice,  and 
response,  and  the  orders  of  court  relating 
thereto,  constitute  the  entire  record  in  tbe 
case. 

It  will  be  observed  that  the  motion  was  not 
disposed  of  until  some  months  after  Pazton 
was  appointed  for  a  new  term,  upon  tbe  ex- 
piration of  the  term  for  which  the  appel- 
lant company  had  been  surety  upon  his  bond. 
Under  section  392  of  the  Kentucky  Statutes 
(Russell's  St  S  2929),  each  circuit  court  is 
authorized  to  appoint  a  commissioner  for  a 
term  of  four  years,  and  It  is  provided  that 
the  commissioner  shall  execute  bond  with 
surety  to  be  approved  by  tbe  court  for  tbe 
faithful  performance  of  the  duties  of  his  of- 
fice, wbldi  bond  shall  be  renewed  once  in 
each  year,  and  oftener  if  required.  Section 
4659  of  the  Kentucky  Statutes  (Russell's  St 
S  2027),  providing  a  means  by  which  sureties 
uix>n  bonds  may  be  released,  reads:  "If  a 
surety  in  any  official  bond,  or  bond  of  a  per- 
sonal representative,  guardian,  curator,  as- 
signee or  trustee,  committee  of  a  lunatic, 
master  commissioner,  receiver,  or  in  any  bond 
or  covenant  which  by  law  may  be  requlrecj 
to  be  ezecuted  in  court,  or  before  an  officer 
at  the  commencement  or  during  the  progress 
of  any  civil  Judicial  proceeding,  wishes  to  be 
relieved  from  future  liability  and  to  obtain 
Indemnity  for  such  as  may  have  been  in- 
curred, or  either,  be  may,  by  written  notice 
to  the  principal  Obligor  require  bim,  by  a 
day  named  therein,  to  appear  before  tbe 
court  in  which  tbe  original  bond  was  given, 
or  in  whose  clerk's  office  the  same  Is  re- 
quired to  be  kept  or  if  the  bond  was  not  grlv- 
en  in  any  court  or  required  to  be  kept  in 
any  office,  then  before  the  circuit  court  for 
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tlie  county  In  which  the  principal  resides, 
or  It  he  has  no  residence  In  this  common- 
wealth, then  in  the  circuit  court  for  the  coun- 
ty of  the  residence  of  the  surety."  And  sec- 
tion 4663  (Russell's  St  {  2031)  provides  that: 
"If  a  new  bond  Is  giren  it  shall  operate  a 
dlsdutrge  of  all  the  sureties  making  the  mo- 
tion from  all  liability  for  the  acts  of  the 
principal  thereafter  done;  and  if  the  object 
be  so  specified,  the  bond  shall  contain  a  stipu- 
lation or  a  covenant  to  indemnify  the  said 
sureties  against  any  loss,  cost  or  damage  le- 
gally incurred  by  reason  of  said  suretyship." 
And  section  4664  (Russell's  St  {  2032)  pro- 
vides that :  "If  a  new  bond  is  not  given  on 
the  day  named  in  the  notice  or  fixed  by  the 
court,  the  party  moved  against  shall  be  at 
once  removed  from  o£Sce,  if  an  officer,  or,  if 
not,  his  powers  revoked,  or  he  be  deprived  of 
all  right  further  to  act  in  discharge  of  the 
duties  or  functions  of  the  trust,  post  or  em- 
ployment; and  the  court  shall  make  all  need- 
ful orders  for  the  protection  .of  the  surety 
and  the  benefit  of  the  state  or  trust  which 
had  been  confided  to  him." 

Section  723  of  the  Kentucky  Statutes  (Rus- 
sell's St  §  4364),  relating  to  appellant  and 
similar  companies,  and  authorizing  them  to 
become  sole  surety  in  designated  bonds,  pro- 
vides In  part  that:  "It  shall  be  lawful  for 
said  company  to  stipulate  and  provide  for  In- 
demnity from  the  parties  aforesaid  for  whom 
they  shall  so  become  responsible,  and  to  en- 
force any  bond,  contract  agreement  pledge 
or  other  security  made  or  given  for  that  pur- 
pose." We  construe  this  statute  to  mean 
that  If  a  surety  company  desires  to  be  in  a 
position  to  demand  Indemnity  from  Its  prln- 
dpal,  it  must  so  stipulate  In  the  contract, 
and  that  If  It  fails  to  do  this,  it  cannot  re- 
quire its  principal  to  indemnify  it  It  would 
tiierefore  seem  that  the  sections  of  the  stat- 
ute dted,  providing  a  means  by  which  sure- 
ties may  obtain  Indemnity,  have  no  applica- 
tion to  a  corporation  created  by  law  for  the 
purpose  of  becoming  surety  for  compensation 
in  official  bonds,  unless  the  contract  so  pro- 
vides, and,  as  It  does  not  appear  that  the  ap- 
pellant company  contracted  with  Paxton  for 
Indemnity,  It  could  not  require  him  to  fur- 
nish It 

But  assuming  that  a  surety  company,  in 
the  absence  of  a  contract,  cannot  require  in- 
denmity  from  Its  principal,  the  question  is 
suggested:  Can  it,  upon  notice  and  motion, 
be  relieved  from  future  liability  pending  Its 
contract  of  suretyship,  without  tendering 
back  so  much  of  the  premium  paid  as  would 
be  unearned  if  it  was  released?  This  in- 
quiry it  does  not  seem  necessary  to  answer, 
because  several  months  before  the  motion  in 
the  lower  court  was  disposed  of,  and  the  rul- 
ing appealed  from  entered,  the  suretyship  of 
tbe  appellant  had  expired,  as  well  as  the 
term  of  Paztcn  for  which  It  became  his  sure- 


ty, and  be  had  been  reappointed  for  a  new 
term  and  had  executed  bond  with  new  sure- 
ties. 

Looking  at  the  case  for  appellant  from 'any 
standpoint  It  was  not  entitled  to  the  relief- 
asked,  and  the  judgment  is  afllrmed. 


PATRICK  et  al.  v.  BIRKHEAD,  Judge. 
(Court  of  Appeals  of  Kentucky.    Feb.  24, 1911.) 
Trusts  (g  329*)  —  Tbustkks  —  Aoooortinq— 

JUDOUENT. 

Where,  in  proceedings  to  compel  a  settle- 
ment of  a  trustee's  account,  the  court  sustained 
exceptions  to  the  report  of  a  commissioner  and 
entered  an  order  directing  the  trustee  to  pay  to 
the  beneficiary  within  00  days  $2(X),  and  $25  a 
month  thereafter,  until  further  order  of  court 
from  which  order  the  trustee  appealed  and  ob- 
tained a  supersedeas,  such  order  did  not  deprive 
the  court  or  further  jurisdiction  to  proceed  with 
the  settlement  at  the  next  term,  and  to  order 
the  trustee  to  pay  a  further  sum  to  the  benefi- 
ciary. 

{Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
g.  i  S29.*] 

Petition  by  W.  T.  Patrick  and  others  for 
a  temporary  restraining  order  against  T.  F. . 
Birkhead,  Judge  of  the  Daviess  Circuit  Court, 
to  restrain  the  enforcement  of  a  Judgment 
pending  appeal.    Denied. 

E.  B.  Anderson,  for  plaintiffs.  La  Vega 
Clements  and  Ben  D.  Bingo,  for  defendant 

HOBSON,  a  J.  In  Patrick  v.  Patrick,  135 
Ky.  307,  122  8.  W.  150,  It  was  held  that  W. 
T.  Patrick  held  the  estate  under  the  will  of 
his  father,  in  trust  for  the  benefit  of  his 
mother  during  her  life  or  widowhood,  with 
remainder  to  him  at  her  death.  On  the  re- 
turn of  the  case  to  the  circuit  court  after 
that  decision.  It  was  referred  to  a  commis- 
sioner to  report  a  settlement  of  the  accounts 
of  the  trustee,  and  show  the  amount  in  the 
trustee's  hands  belonging  to  his  mother.  A 
report  was  filed  by  the  commissioner,  excep- 
tions were  ffied  to  it,  and  on  December  29, 
1910,  the  court  sustained  the  exceptions  and 
quashed  the  master's  report.  He  also  enter- 
ed an  order  directing  the  trustee  to  pay  his 
mother  within  10  days  the  sum  of  $200,  and 
to  pay  her  $25  on  the  1st  day  of  each  month 
thereafter,  beginning  February  1,  1911,  until 
the  further  order  of  the  court  The  case  was 
set  for  hearing  on  the  first  day  of  the  Jan- 
uary term.  W.  T.  Patrick  prayed  an  appeal 
from  so  much  of  this  order  as  directed  him 
to  pay  his  mother  the  money  referred  to,  ex- 
ecuted a  supersedeas  tiond,  and  took  out  a 
supersedeas.  At  the  January  term,  the  mas- 
ter commissioner  having  filed  another  report, 
and  It  appearing  that  the  mother  was  desti- 
tute and  without  means  of  support,  and  It 
appearing  from  the  commissioner's  report 
that  a  much  larger  sum  was  due  her,  the 
court,  on  her  motion,  ordered  the  trustee  to 
pay  her  the  sum  of  $190  on  the  next  day. 
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lie  did  not  pay  the  money,  and,  having:  been 
adjudged  by  the  court  guilty  of  contempt,  he 
has, filed  in  this  court  his  petition  against 
the  circuit  Judge,  under  section  110  of  the 
Constitution,  seeking  to  restrain  the  circuit 
court  from  enforcing  his  judgment,  and  he 
has  entered  a  motion  for  a  temporary  re- 
straining order,  to  remain  in  force  until  the 
motion  for  the  writ  may  be  heard.  The  cir- 
cuit judge  has  filed  a  response  to  the  motion, 
and  the  case  is  submitted  on  the  application 
for  the  temporary  writ 

The  writ  is  applied  for  on  the  ground  that 
the  circuit  judge  was  without  authority  to 
modify  at  one  term  a  judgment  which  be  had 
entered  at  another  term,  and  that  when  he 
had  entered  a  judgment  at  one  term,  and  It 
was  superseded,  he  was  without  authority  to 
enter  other  judgments  at  another  term.  The 
facts  of  the  case  do  not  bring  it  witbln  the 
rule  relied  on.  The  circuit  judge  made  in 
December  an  order  directing  the  payment  by 
the  trustee  of  a  certain  sum  to  the  benefi- 
ciary to  supply  her  temporary  needs,  and  set 
the  case  over  for  hearing  on  the  merits  to  the 
January  term.  At  the  .Tanuary  term,  when 
the  commissioner  had  filed  his  report,  the 
circuit  judge  did  not  modify  the  order  which 
he  had  made  in  December,  but,  on  the  facts 
which  he  had  then  before  him,  made  a  fur- 
ther order  directing  another  sum  of  money 
to  be  paid  to  the  beneficiary.  From  their 
very  origin,  courts  of  equity  have  controlled 
matters  between  trustee  and  cestui  que  trust, 
requiring  the  trustee  from  time  to  time  "to  do 
that  which  in  good  conscience  he  should  do. 
When  the  chancellor  here  made  a  temporary 
allowance  to  the  beneficiary  at  one  term,  he 
did  not  lose  control  over  the  case.  He  still 
had  the  case  before  him  to  settle  the  trust, 
and  require  the  trustee  to  execute  it  proper- 
ly, and  he  bad  full  power  at  the  next  term 
to  direct  the  trustee  to  pay  other  money  to 
the  beneficiary.  The  propriety  of  the  chan- 
cellor's order  will  not  be  reviewed  on  a  mo- 
tion of  this  sort.  He  was  not  proceeding 
without  bis  jurisdiction. 

The  motion  for  a  temporary  writ  Is  over- 
ruled. 


FRANKS  v.  SMITH. 

(Court  of  Appeals  of  Kentucky. 
19110 


Feb.  14, 


1,  MiLmA  (§  15*)— AunroBiTT  of  Governob 

— AUTHOBITT  TO   CaLL    INTO   ACTION— SBBV- 
ICE. 

Const.  (  68,  declares  that  the  supreme  ex- 
ecutive power  of  the  commonwealth  shall  be  in 
the  Governor.  Section  75  makes  him  com- 
-mander  of  the  militia,  except  when  called  into 
the  service  of  the  United  States.  Section  81 
requires  him  to  take  care  that  the  laws  are 
faithfully  executed,  and  Ky.  St.  i  26T2  (Rus- 
sell's St.  {  4G95),  provides  that  when  be  deems 
it  necessary  for  the  safety  or  welfare  of  the 
commonwealth,  or  when  any  actual,  or  threat- 
ened invasion,  insurrection,  etc.,  requires  mili- 


tary force  In  aid  of  the  dvll  power  to  enforce 
the  law,  or  to  preserve  the  peace  and  security 
of  the  rights  and  lives  or  property  of  its  citi- 
zens, he  may  order  into  active  service  so  much 
of  the  state  guard  or  military  force  of  the  com- 
monwealth as  he  may  deem  necessary.  Section 
2673  (section  4096)  provides  that  the  military 
shall  always  be  subordinate  to  the  civil  power, 
and  section  2674  (section  4697)  declares  that 
when  in  active  service  the  Governor  may  direct 
the  commanding  officer  of  the  military  force  to 
report  to  the  civil  authorities  where  the  force  is 
employed.  Held,  that  the  -  Governor,  as  com- 
mander  in  chief  of  the  militia,  may  order  the 
militia  Into  active  service,  and  direct  its  opera- 
tions without  request  from-  any  civil  officer  of 
the  city,  town,  or  county,  and  without  placing 
them  under  the  orders  of  the  civil  authorities 
or  any  of  them,  in  the  territory  into  which  they 
are  sent. 

[Ed.  Note.— For  other  cases,  see  ^litia.  Cent. 
Dig.  t  6;   Dec.  Dig.  {  16.*] 

2.  CONSTITUTIONAI.  LAW  (f  73*)  —  DEPAKT- 
IIENTS  OF  GOVEBNMENT  —  EXECDTIVE  AU- 
THOBITT—INTEBFEBENCE  BT   JUDICIABT. 

Since  the  Governor  is  the  supreme  dvll 
authority  in  the  state,  and  by  virtue  of  his  of- 
fice, as  commander  in  chief  of  the  militia,  may 
call  the  same  into  active  service  in  his  discre- 
tion, the  exercise  of  such  discretion  is  not 
subject  to  restraint  or  control  by  the  courts, 
because  to  do  so  would  be  an  interference  by 
the  judiciary  with  the  executive  department. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i{  134-137;  Dec.  Dig.  f 
73.*] 

3.  Militia  (|  1*)—Contbol— Civil  Autbob- 

ITIES. 

Under  Ky.  St  t  2673  (RusseU's  St  f 
4696),  providing  that  the  military  shall  be  at  all 
times  and  in  all  cases  in  subordination  to  the 
civil  power,  the  state  militia  in  active  service, 
and  in  every  emergency  which  arises  therein,  is 
SDbject  to  toe  control  of  the  civil  authorities. 

[Ed.  Note.— For  other  cases,  see  Militia,  Cent 
Dig.  J  1;    Dec  Dig.  {  I.*] 

4.  Militia  (|  19*)— Pebfobmance  of  Mili- 
tabt  Dutt- Acts  of  Soldiebs— Civil  Lia- 

BILTTT. 

A  member  of  the  state  militia  as  a  soldier 
in  active  service  is  not  relieved  from  civil  liabil- 
ity for  his  acts  while  so  engaged  on  the  ground 
that  he  acted  in  obedience  to  orders  received 
through  the  regular  military  channels. 

[Ed.  Note.— For  other  cases,  see  Militia,  Cent. 
Dig.  §§  43,  44;    Dec.  Dig.  |  19.*] 

6.  Militia  (S  15*)— Adthobity  of  Soldiebs. 
A  member  of  the  state  militia,  while  in 
active  service,  under  the  command  of  his  su- 
perior officer,  has  the  same  power  as  a  peace 
officer  of  the  state,  being  entitled  to  the  same 
immunity  as  is  afforded  to  such  officers  in  the 
performance  of  their  duty,  and  hence  by  the 
common  law,  and  by  Cr.  Code  Prac.  i  36,  he 
may  make  an  arrest  without  a  warrant  when  a 
public  offense  is  committed  in  his  presence,  or 
when  he  has  reasonable  grounds  to  oelieve  that 
the  person  arrested  has  committed  a  felony,  and 
also  in  cases  of  riot,  rout,  unlawful  assemolies. 
or  when  two  or  more  persons  have  confederated 
or  banded  together  to  intimidate,  threaten, 
alarm,  disturb,  or  injure  any  person,  or  molest 
or  destroy  property. 

[EM.  Note.— For  other  cases,  see  Militia,  Dee. 
Dig.  {  15.*] 

6.  False  Impbisoniient  (|  7*)— Abbest  bt 
Membeb  of  State  Militia— Authobity. 
The  state  militia  having  been  called  out 
to  quiet  night  riding  in  the  county,  defendant,  a 
sergeant,  and  certain  privates  were  detailed 
by  their  captain   to  watch  a  certain  highway 
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at  night,  with  orders,  If  during  any  unusual  hour 
of  the  night  they  encountered  men  traveling  the 
highway  in  numbers  of  more  than  two,  to  halt 
them,  receive  their  explanation,  and,  if  neces- 
sary, to  search  them,  and  U  tney  were  found 
carrying  concealed  weapons  to  arrest  and  take 
them  into  camp.  About  midnight,  defendant 
and  his  fellow  soldiers  encountered  plaintiff  and 
fire  others  traveling  on  the  highway,  and  aft- 
er halting  and  searching  them  found  pistols  in 
the  buggy  ot  plaintiff  and  one  other  of  the 
party.  Pursuant  to  orders  they  w«e  arrested 
and  taken  to  camp,  and  on  the  next  momini; 
tamed  over  to  the  civil  authorities  on  the  un- 
founded charge  of  carrying  concealed  weapons. 
The  evidence  being  insufficient  to  sustain  the 
charge,  they  were  discharged ;  there  being  no 
proof  that  plaintiff  had  theretofore  or  was  then 
about  to  commit  a  public  offense  of  any  kind. 
Held,  that  plaintifrs  arrest  •was  unjustifiable, 
and  that  defendant  and  his  companions  par- 
ticipating therein  were  liable  for  false  impris- 
onment. 

[Ed.  Xote.— For  other  cases,  see  B^lse  Im- 
prisonment, Dec.  Dig.  (  7.*] 

Appeal  from  Circuit  Court,  Caldwell 
County. 

Action  by  R.  Sidney  Smith  against  L.  C. 
Franks  and  others.  From  a  Judgment  for 
plaintiff  against  Franks  alone,  the  latter  ap- 
peals.   Affirmed. 

James  Breathitt,  Atty.  Oen.,  John  F.  Lock- 
ett,  Asst.  Atty.  Gen.,  and  John  Gates,  for 
appellant    R.  W.  Lisanby,  for  appellee. 

CARROLL,  J.  The  questions  presented  by 
this  record  relate  to  the  power  of  the  Gov- 
ernor to  order  Into  active  service  the  militia 
of  the  state,  and  the  civil  rights  and  lia- 
bilities of  militiamen  while  so  engaged,  as 
well  as  the  subordination  of  the  military  to 
the  civil  authorities  in  the  territory  Into 
which  they  are  directed  to  go.  These  im- 
portant questions  come  up  In  an  action  to 
recover  damages  for  false  arrest,  brought  by 
the  appellee.  Smith,  a  private  citizen  of 
Caldwell  county,  Ky.,  against  the  appellant, 
Franks,  McFarland,  Cook,  Kennedy,  and 
Gans,  members  of  the  state  mlUtla.  During 
the  trial,  the  action  against  Kennedy  and 
Cook  was  dismissed  without  prejudice  by  the 
appellee,  and  the  court  peremptorily  Instruct- 
ed the  jury  to  return  a  verdict  In  favor  of 
McFarland  and  Gans.  After  the  action  was 
thus  disposed  of  as  to  these  parties,  it  pro- 
ceeded against  the  appellant,  E'ranks,  and 
the  Jury  assessed  the  damages  against  him 
In  the  sam  of  $1,000.  From  a  Judgment  up- 
on this  verdict  Franks  appeals,  and  from  the 
order  of  the  trial  court  direpting  a  verdict 
In  favor  of  McFarland  and  Gans  the  appel- 
lee. Smith,  prepared,  but  did  not  prosecute, 
an  appeal.  At  the  time,  and  before  the  ar- 
rest complained  of,  Gans  was  captain  of 
Company  C,  Third  Infantry,  Kentucky  State 
Ooanls,  and  Franks  was  a  sergeant,  and 
Cook,  McFarland,  and  Kennedy  were  pri- 
vates In  the  same  company.  In  making  the 
arrest  of  Smith,  they  were  acting  under  the 
orden  of  superior  officers  In  the  military 
service^  and  Independent  of  thedril  author- 


ities of  Caldwell  county.  They  did  not  re- 
port to  or  receive  any  directions  from  the 
sheriff  or  Jailer  of  Caldwell  county,  or  the 
mayor  or  marshal  of  the  city  of  Princeton, 
or  any  other  civil  officer  In  the  city  of  Prince- 
ton or  the  county  of  Caldwell,  in  which  coun- 
ty they  made  the  arrest  complained  of. 

The  separate  answers  of  Franks,  McFar- 
land, Cook,  Kennedy,  and  Gans,  which  were 
substantially  the  same,  admitted  the  arrest 
and  detention  of  Smith  by  them,  and  In  Jus- 
tification of  their  acts  they  set  up  that  they 
were  at  the  time  regularly  enlisted  and  du- 
ly qualified  and  acting  members  of  Com- 
pany C,  Third  Regiment,  Infantry,  of  the 
Kentucky  State  Guards,  and  members  of  a 
detachment  of  said  regiment  stationed  at 
Princeton,  In  Caldwell  county,  Ky. ;  that 
Capt.  Gans  was  under  the  command  of  E. 
B.  Bassett,  the  duly  appointed,  qualified  and 
acting  major  of  said  regiment,  and  Bassett, 
as  major,  had  general  command  of  the  mi- 
litia then  in  active  service  in  Western  Ken- 
tucky under  orders  from  Augustus  E.  Will- 
son,  Governor  of  the  commonwealth  and 
commander  in  chief  of  the  militia  of  the 
state;  that  on  the  afternoon  of  the  26th  of 
November,  1008,  Capt.  Gans  received  Infor- 
mation from  MaJ.  Bassett  that  &  movement 
or  raid  of  armed  men  known  as  "night  rid- 
ers" was  expected  to  be  made  that  night  In 
the  neighborhood  of  Hopson  and  Wallonia, 
in  Caldwell  county,  and  was  ordered  by  him 
to  detail  a  squad  of  men  from  liis  detach- 
ment Into  said  neighborhood  to  prevent  If 
possible  any  trouble  resulting  from  such 
movement  or  raid;  that  pursuant  to  and 
In  obedience  to  said  orders  Gans  detailed 
Franks,  McFarland,  Cook,  and  Kennedy  on 
such  described  duty,  directing  them  that  If 
during  any  unusual  hour  of  the  night  they 
encountered  men  traveling  the  highways  in 
numbers  more  than  two,  to  halt  them,  re- 
ceive their  explanation  for  so  traveling  at 
such  hours,  and.  If  deemed  necessary,  to 
search  them,  and  If  they  were  found  carry- 
ing concealed  weapons  to  arrest  and  bring 
them  Into  camp  at  Princeton,  to  be  thereaft- 
er turned  over  to  the  civil  authorities  of  the 
county ;  that  these  orders  were  given  by 
Gans,  and  obeyed  by  Franks,  McFarland, 
Cook,  and  Kennedy  In  the  performance  of 
their  duty  as  members  of  the  state  militia, 
and  In  obedience  to  orders  received  from  su- 
perior officers ;  that  on  November  27th,  about 
midnight,  Franks,  McFarland,  Cook,  and 
Kennedy,  who  were  stationed  on  one  of  the 
public  highways  of  Caldwell  county,  encoun- 
tered the  appellee.  Smith,  and  five  other  men 
traveling  on  the  highway,  and  after  halting 
and  searching  them  found  in  the  buggy  of 
Smith  and  one  other  of  the  party  pistols, 
and  in  pursuance  of  their  orders  took  them 
into  camp  at  Princeton,  permitting  the  other 
four  travelers  to  go  on  their  way ;  that  they 
had  no  ill  will  or  feeling  against  Smith,  nor 
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any  real  or  fancied  canse  for  having  snch 
feeling;  nor  did  they  mistreat  or  cause  him 
to  be  mistreated  except  by  arresting  and  de- 
livering him  to  Capt  Qans  In  pursuance  to 
orders. 

With  respect  to  the  evidence.  It  only  geems 
necessary  to  say  that  Franks,  Ck>ok,  Ken- 
nedy, and  McFarland,  acting  under  the  or- 
ders of  their  captain,  arrested  Smith  some 
time  after  10  o'clpck  at  night  as  he  was 
traveling  on  a  public  highway  in  company 
with  five  other  persons  In  buggies,  and  that 
finding  in  the  buggy  in  which  he  was  riding 
a,  pistol  owned  by  him,  he  was  arrested  and 
carried  to  Princeton,  the  headquarters  of 
Capt  Gans,  and  there  kept  in  cnstody  by 
Gans  until  the  next  morning  when  he  was 
turned  over  to  the  dvU  authorities  upon 
the  unfounded  charge  of  carrying  concealed 
about  or  upon  his  person  a  deadly  weapon, 
as  this  weapon  was  found  not  on  his  per- 
son, but  in  the  buggy.  There  Is  no  evidence 
that  Smith  bkd  theretofore  or  vas  then  about 
to  commit  a  public  offense  of  any  kind.  In 
company  with  his  neighbors  who  had  attend- 
ed a  lodge  of  which  they  were  members,  he 
was  on  his  way  home  at  the  time  of  his  ar- 
rest There  Is  some  evidence  that  be  was 
treated  in  an  abusive  and  insulting  manner 
by  the  soldiers  who  arrested  him,  and  that 
he  suffered  on  account  of  exposure  to  the 
cold  of  the  night  Bat,  for  the  purposes  of 
this  case,  we  will  not  go  Into  the  question  of 
any  misconduct  on  the  part  of  the  arresting 
officers,  preferring  to  treat  the  case,  as  the 
facts  justify  us  in  doing,  as  if  Smith  while 
peaceably  and  rightfully  traveling  on  the 
public  highway  was  arrested  and  detained 
without  authority,  unless  warrant  for  bis 
arrest  and  detention  sufllcient  to  Justify  the 
militiamen  can  be  found  in  the  orders  that 
were  given  to  them  by  their  superior  ofllcer. 
We  will  also  assume  that  the  arrest  and  de- 
tention of  Smith  was  made  in  strict  obedi- 
ence to  orders  received  by  Franks  and  his 
comrades  from  their  superior  officer,  Capt 
Gans;  and  that  Capt.  Gans  received  the  or- 
ders that  he  gave  to  Franks  and  the  privates 
from  his  superior  officer,  MaJ.  Bassett ;  that 
Maj.  Bassett  was  acting  In  obedience  to  and 
under  the  authority  of  the  Adjutant  General 
of  the  state ;  and  that  the  Adjutant  General 
was  acting  under  orders  from  the  Governor 
of  the  state.  In  short  we  will  take  It  for 
granted  that  the  militiamen  were  regularly 
ordered  Into  active  service  by  the  Governor 
of  the  state,  and  that  everything  the  officers 
and  privates  did  was  strictly  in  obedience  to 
orders  issued  by  their  superior  officers  and 
received  by  them  in  accordance  with  the  laws 
and  regulations  governing  the  state  militia. 

Treating  the  facts  in  this  way,  it  is  the 
contention  of  counsel  for  Franks  that  a  sol- 
dier in  active  service  is  not  amenable  to  the 
civil  authorities  for  his  reasonable  acts  per- 
formed In  strict  obedience  to  the  orders  of 
bis  superiors,  and  that  In  an  action  against 
him  for  false  arrest  or  for  false  imprison- 


ment or  detention,  be  can  depend  upon  his 
military  orders  for  protection,  and  if  tb^r 
were  reasonable  and  be  did  not  exceed  the 
anthorlty  conferred  by  them,  they  are  a  com- 
plete justification  for  his  conduct;  while 
counsel  for  the  appellee,  Smith,  Insists: 
First  That  the  Governor  has  no  authority 
in  law  to  order  into  active  service  the  state 
militia,  unless  requested  so  to  do  by  the  civil 
authorities  of  the  county,  city,  or  town  Into 
which  they  are  directed  to  go  and  operate, 
and  so  everything  they  did  was  In  violation 
of  law.  Second.  That  a  soldier,  although 
regularly  called  into  active  service  and  act- 
ing within  the  strict  line  of  his  military  or- 
ders, has  no  power  to  make  an  arrest  or  to 
do  any  act  that  a  private  citizen  might  not 
do,  and  therefore  be  can  make  no  defense 
that  will  justify  his  acts  except  snch  a  de- 
fense as  any  private  citizen  might  make  if 
sued  upon  a  similar  cause  of  action. 

Considered  from  the  standpoint  of  counsel, 
two  principal  questions  naturally  suggest 
themselves:  First  Has  the  Governor  In  the 
exercise  of  the  authority  conferred  upon  bim 
by  law  and  without  being  requested  so  to  do 
by  a  civil  officer  of  any  city,  town,  or  coun- 
ty, the  power  to  call  out  and  order  Into  ac- 
tive service  the  state  militia,  and  direct  their 
movements  and  operations  without  placing 
them  under  the  orders  or  control  of  the  civil 
authorities  or  any  of  them  in  the  territory 
into  which  they  are  sent?  Second.  Are  mem- 
bers of  the  state  militia  when  acting  In  obe- 
dience to  orders  given  to  them  by  a  superior 
officer  liable  in  a  dvil  action  for  making  an 
arrest  or  doing  any  other  reasonable  act  they 
are  commanded  by  a  superior  officer  to  do? 

Section  68  of  the  Constitution  declares: 
"The  supreme  executive  power  of  the  com- 
monwealth shall  be  vested  in  a  chief  magis- 
trate, who  shall  be  styled  the  'Governor  of 
the  Commonwealth  of  Kentucky.' " 

Section  75  provides  that:  "He  shall  be 
commander-in-chief  of  the  army  and  navy  of 
this  commonwealth,  and  of  the  militia  there- 
of, except  when  they  shall  be  called  into  the 
service  of  the  United  States;  but  be  shall 
not  command  personally  in  the  field,  unless 
advised  so  to  do  by  a  resolution  of  the  Gen- 
eral Assembly." 

And  section  81  commands  that:  "He  shall 
take  care  that  the  laws  be  faithfully  exe- 
cuted." 

Section  2672,  Ky.  St  (Russell's  St  {  4695), 
in  the  chapter  relating  to  the  state  militia, 
reads:  "It  shall  be  the  duty  of  the  Gov- 
ernor, whenever  he  may  deem  it  necessary 
for  the  safety  or  welfare  of  the  common- 
wealth, or  when  any  actual  or  threatened  in- 
vasion. Insurrection,  domestic  violence  or  oth- 
er danger  to  the  public  Interest  makes  it  nec- 
essary to  employ  military  force  in  aid  of  the 
civil  power  of  the  govemm«it  for  the  en- 
forcement of  the  law,  or  to  preserve  the 
peace  and  the  security  of  the  rights  and  lives 
or  property  of  the  citizens,  to  order  into  ac- 
tive service  so  much  of  the  state  guard  or 
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military  force  of  the  commonwealth  as  he 
may  deem  necessary.  The  state  guard  can 
be  ordered  Into  active  service  only  by  the 
Governor." 

Section  2873  (section  4696)  reads:  "The 
military  shall  be  at  all  times  and  In  all  cases 
In  strict  8iitM>rdlnation  to  the  civil  power." 

And  section  2674  (section  4697):  "When  In 
active  service  the  Governor  may  direct  the 
commanding  o£9cer  of  the  military  force  to 
report  to  any  one  of  the  following  named  of- 
ficers of  the  district  In  which  the  said  force 
Is  «nployed — mayor  of  a  city,  sheriff,  Jailer 
or  marshal." 

We  find  from  these  sections  of  the  Constl- 
tntion  and  statute  that  the  Governor  is  the 
chief  civil  officer  of  the  commonwealth,  and 
is  charged  with  the  duty  of  taking  care  that 
the  laws  of  the  state  are  faithfully  executed^ 
that  he  has  authority  to  order  the  militia 
Into  active  service  whenever  or  wherever  he 
may  deem  it  necessary  to  secure  the  safety 
or  welfare  of  the  commonwealth  or  to  pre- 
serve the  peace  or  lives  or  property  of  citi- 
zens of  the  state;  that  the  mlUtia  can  only 
be  ordered  Into  active  service  by  him,  but 
that  it  shall  be  at  all  times  In  strict  subor- 
dination to  the  civil  authorities.  It  will  be 
observed  that  there  Is  no  limitation  either  In 
the  Constitution  or  statute  upon  the  power 
vested  in  the  Governor  to  order  Into  active 
service  the  militia  of  the  state  or  to  direct 
Into  what  locality  they  shall  go  or  operate. 
He  Is  made  the  sole  Judge  of  the  necessity 
that  may  seem  to  demand  the  aid  and  as- 
sistance of  the  military  forces  of  the  state 
In  suppressing  disorder  and  restoring  obedi- 
ence to  the  law.  The  presumption  of  course 
is  that  he  will  not  exercise  this  high  power 
unless  it  becomes  necessary  to  maintain 
peace  and  quiet  and  protect  the  life  or  prop- 
erty of  the  citizen,  after  the  local  civil  au- 
thorities have  shown  themselves  unable  to 
cope  with  or  control  the  situation.  But  to 
his  good  Judgment  and  sound  discretion  the 
law  has  left  tb4  final  decision  as  to  whether 
the  military  arm  of  the  state  shall  be  ordered 
Into  active  service.  If  he  acts  wisely  and 
prudoitly,  well  and  good.  If  he  acts  hastily 
or  nnwisely  or  imprudently,  there  is  no  pow- 
er tn  the  courts  to  control  or  restrain  his 
acts.  Any  attempt  on  the  part  of  the  Ju- 
dicial department  of  the  state  so  to  do  would 
be  an  Interference  by  one  department  of  the 
government  with  the  power  lodged  in  another 
department,  and  a  violation  of  section  27  of 
the  Constitution  of  the  state,  providing: 
"The  powers  of  the  government  of  the  com- 
monwealth of  Eentudcy  shall  be  divided  into 
three  distinct  departments,  and  each  of  them 
be  confined  to  a  separate  body  of  magistracy, 
to  wit:  Those  which  are  legislative,  to  one ; 
those  which  are  executive,  to  another;  and 
those  which  are  Judicial,  to  another."  And 
section  28,  reading:  "No  person,  or  collec- 
tion of  persons,  being  of  one  of  those  depart- 
ments, shall  exercise  any  power  properly  be- 
longing to  either  of  the  others,  except, in  the 


Instances  hereinafter  expressly  directed  or 
permitted." 

The  power  thus  lodged  in  the  Governor 
is  extensive,  unrestrained,  and  subject  to 
abuse.  But  all  power  Is  subject  to  abuse.  If 
the  fact  that  power  might  be  abused  was  suf- 
ficient to  deny  the  granting  of  it,  there  could 
be  no  final  authority,  and  everything  must 
be  referred  back  to  the  people — the  source  of 
all  power.  Of  course,  a  system  of  govern- 
ment that  was  denied  the  authority  to  take 
final  action  would  be  too  weak  and  Inefficient 
to  maintain  itself  or  afford  due  measure  of 
security  and  protection  to  the  i)eople  who 
created  and  established  it;  and  in  many  In- 
stances it  would  entirely  fall  to  accomplish 
the  purpose  of  Its  existence.  The  power  to 
call  oat  the  state  mlUtla  was  vested  in  the 
Governor,  the  chief  executive  officer  of  the 
state,  for  the  wise  and  wholesome  purpose  of 
enabling  him  to  carry  Into  effect  the  man- 
date of  the  Constitution  that  he  must  "take 
care  that  the  laws  be  faithfully  executed."' 
If  this  power  was  not  lodged  in  him,  then 
this  provision  of  the  Constitution  would  be 
an  Idle  and  meaningless  phrase,  because,  al- 
though charged  with  the  duty  of  taking  care 
that  the  laws  of  the  state  should  be  faith- 
fully executed,  he  would  have  no  authority  to 
enforce  the  obligation  Imposed  upon  him.  It 
Is  only  through  and  with  the  aid  of  the  state 
militia  that  he  can  make  effective  the  author- 
ity conferred  by  the  Constitution,  and  it  was 
for  this  purpose  that  the  Legislature  enacted 
section  2672,  Ky.  St,  before  cited.  The  pow- 
er conferred  by  this  section  is  ample  to  meet 
every  emergency  that  may  present  Itself,  and 
it  gives  to  the  chief  executive  of  the  state 
the  fullest  authority  to  call  to  his  assistance 
in  any  contingency  that  may  arise  a  force 
sufficient  to  quell  disorder  and  restore  peace. 
Under  the  sanction  of  this  statute  be  may 
act  Independently  of  any  other  civil  authori- 
ty if  he  desires  to  do  so,  or  he  may  act  In 
conjanctlon  with  the  other  civil  authorities. 
He  may  on  his  own  Initiative  order  out  the 
state  militia,  or  he  may  wait  until  requested 
so  to  do  by  the  local  authorities  in  the  com- 
munity in  which  they  are  needed.  He  may 
place  the  militia  at  the  disposal  of  the  civil 
authorities,  or  he  may,  through  military 
channels,  control  and  direct,  within  lawful 
bounds,  their  movements  and  operations. 
Which  of  these  courses  he  will  pursue,  he 
alone  Is  to  Judge.  The  Constitution  and  stat- 
ute have  given  him  this  power,  and  we  could 
not  If  we  desired  abridge  It  Ela  v.  Smith, 
5  Gray  (Mass.)  121,  66  Am.  Dec.  356.  For 
his  conduct  In  ordering  out  and  controlling 
the  movements  and  operations  of  the  state 
mllltla,  the  Governor  Is  answerable  only  at 
the  bar  of  public  opinion,  unless  it  be  that 
abuses  might  warrant  Impeachment  proceed- 
ings. It  cannot  for  a  moment  be  entertained 
that  the  Governor  must  delay  action  until 
requested  by  the  local  authorities.  This  lim- 
itation upon  his  constitutional  duty  would  In 
many  Instances  deny  him  the  right  to  take 
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prompt  and  decisive  actloa  to  suppress 
threatened  or  actual  disorder  or  violence  and 
enforce  obedience  to  tlie  law.  It  would  in- 
terfere witti  the  express  authority  conferred 
upon  him  by  the  statute,  and  would  in  many 
instances  and  in  many  places  be  dlsastrons 
to  the  peace  and  welfare  of  the  state.  Pri- 
marily, the  enforcement  of  the  law  is  with 
the  local  civil  authorities,  but  at  times  they 
are  too  weak  to  control  the  lawless  elements 
that  exist  in  every  society,  and  at  other 
times  they  might  be  in  sympathy  with  the 
forces  who  want  to  take  the  law  into  their 
own  hands.  But,  whatever  the  reason  that 
may  exist  for  the  failure  or  inability  of  the 
local  civil  authorities  to  suppress  violence 
and  disorder,  when  it  comes  to  pass  that  they 
cannot  or  will  not  do  it,  then  it  is  not  only 
the  right  but  the  plain  duty  of  the  Governor 
to  act.  Ours  is  a  government  of  law.  Under 
its  authority  and  through  Its  agencies  alone 
.wrongs  must  be  redressed  and  rights  pro- 
tected. Unless  this  were  so,  there  would  be 
no  assurances  of  peace  or  quiet  for  the  law- 
abiding  and  order-loving  who  constitute  so 
large  a  part  of  our  people.  The  life  and  the 
property  of  the  citizen  would  be  insecure, 
and  the  lawless,  reckless,  and  violent  would 
be  at  liberty  to  exercise  at  will  their  disre- 
gard of  civil  authority.  In  every  age  of  the 
world  and  in  every  state  and  country,  it  has 
been  found  necessary  to  the  stability  and  ef- 
ficiency of  government  that  there  should  al- 
•  ways  be  at  Its  command  a  military  force  to 
support  the  civil  authorities  in  times  of  dis- 
order and  riot;  and  this  Is  so  because  there 
has  never  been  and  will  never  be  a  time  in 
the  history  of  any  state  or  country  In  which 
the  passions  and  prejudices  of  the  people, 
when  aroused  by  some  real  or  fancied  wrong, 
have  not  prompted  men  to  take  into  their  own 
hands  the  redress  of  genuine  or  imaginary 
injuries  or  the  enforcement  of  what  they  con- 
ceived to  be  their  rights.  For  the  truth  of 
these  statements  we  need  not  go  beyond  our 
own  commonwealth.  In  every  (Constitution 
we  have  had,  provision  has  been  made  for  a 
military  force^  and  one  of  the  first  laws  en- 
acted after  the  establishment  of  the  state 
had  for  its  purpose  the  creation  of  a  state 
militia.  The  men  who  placed,  and  who  have 
kept,  these  provisions  in  the  organic  law 
as  well  as  the  statute  knew  the  temper  of 
our  people — ^what  they  had  done,  and  what 
they  would  do.  Indeed  the  history  of  the 
state,  from  Its  beginning,  Is  filled  with  ex- 
amples of  attempts — too  many  of  them  suc- 
cessful— to  disregard  and  overthrow  the  law. 
yvtiea  an  emergency  arises  calling  for  quick 
and  decisive  action  to  protect  life  or  proper- 
ty  from  violence,  and  the  local  civil  authori- 
ties are  unable  or  perhaps  unwilling  to  aCtord 
protection,  must  the  Governor  of  the  state,  in 
disregard  of  Ills  oath  and  duty,  sit  supinely 
by  and  witness  lawless  men  burn  or  destroy 
the  property  of  the  citizen,  or  kill  or  drive 
him  from  his  home  or  business,  while  wait- 
ing for  a  call  from  the  local  oflScIals  that 


may  never  come,  before  ordering  out  the 
forces  that  can  and  will  restore  order,  pre- 
serve peace,  and  protect  life  and  property? 
Or,  should  he,  when  confronted  with  a  situa- 
tion like  this,  do  his  duty  under  the  Constitu- 
tion and  law?  There  can  be  but  one  answer 
to  this  question.  The  honor  and  dignity  of 
the  state,  its  good  name  at  home  and  abroad, 
as  well  as  the  imperative  obligation  resting 
upon  every  government  to  maintain  peace 
within  Its  borders  and  protect  the  lives  and 
property  of  its  people,  demand  that  he  shall 
act  with  all  the  power  and  force  at  his  dis- 
posal to  suppress  the  existing  disorder  and 
violence.  The  supremacy  and  authority  of 
the  law  at  all  times  and  places  must  be  as- 
serted and  maintained  at  all  hazard  and  at 
whatever  cost.  There  should  not  be  a  mo- 
ment in  the  life  of  any  orderly,  well-establish- 
ed and  republican  form  of  government,  like 
ours,  when  it  has  not  the  means  and  the  abil- 
ity to  give  to  every  citizen  that. peace,  safe- 
ty, happiness,  and  protection  guaranteed  to 
him  by  the  Constitution.  Having  this  view 
of  the  power  and  duty  of  the  Governor,  it 
must  nevertheless  be  kept  in  mind  that  in  its 
exercise  be  acts  in  bis  capacity  as  a  civil 
oflScer  of  the  state  and  not  as  commander  in 
chief  of  its  army.  As  the  chief  dvil  magis- 
trate of  the  state,  be  calls  out  and  must  di- 
rect in  accordance  with  law  the  movements 
and  operations  of  the  military  forces.  "The 
military  shall  be  at  all  times  and  in  all  cas- 
es in  strict  subordination  to  the  civil  power." 
It  is  so  written  in  section  22  of  the  Bill  of 
Rights.  We  have  not,  and  cannot  have,  in 
this  state  a  military  force  that  is  not  and 
will  not  be  subordinate  to  the  dvll  author- 
ities. The  military  cannot  in  any  state  of 
case  take  the  initiative  or  assume  to  do  any- 
thing Independent  of  the  civil  authorities. 
Ours  is  a  government  of  civil,  not  military, 
forces.  The  mlUtla  In  active  service  and  in 
every  emergency  that  arises  in  such  service 
is  subordinate  to  the  civil  power.  The  sol- 
dier and  the  citizen  stand  alike  under  the  law. 
Both  must  obey  its  commands  and  be  obe- 
dient to  its  mandates. 

It  follows  from  these  considerations  that 
we  are  not  disposed  to  agree  with  the  doc- 
trine announced  by  the  Supreme  Court  of 
Colorado  in  Re  Moyer,  35  Colo.  159,  85  Pac. 
190,  12  I*  R.  A.  (N.  S.)  979,  117  Am.  St  Rep. 
189,  that  in  certain  emergencies  the  dvil  law 
may  be  suspended  by  military  orders.  Or 
with  the  Supreme  Court  of  Pennsylvania- in 
the  case  of  Commonwealth  v.  Shortall,  206 
Pa.  165,  55  Atl.  952,  65  L.  R.  A.  193,  98  Am. 
St  Rep.  759,  where  the  court  in  discussing 
the  retetive  supremacy  of  the  military  and 
civil  authorities  In  a  state  of  case  in  which 
the  dvil  authorities  being  unable  to  preserve 
peace  and  quiet  the  military  of  the  state  was 
called  out  to  restore  order,  said:  "Martial 
law  exists  whenever  the  military  arm  of  the 
government  is  called  Into  service  to  suppress 
disorder  and  restore  the  public  peace. 
•    •    •    The  resort  to  the  military  arm  of 
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the  government  therefore  means  that  the  or- 
dinary civil  oflBcers  to  preserve  order  are 
subordinated,  and  the  rule  of  force  under 
military  methods  is  substituted  to  whatever 
extent  may  be  necessary  In  the  discretion  of 
the  military  conunander.  To  call  out  the 
military  and  have  them  stand  quiet  and  help- 
less, while  mob  law  overrides  the  civil  au- 
thorities, would  be  to  make  the  government 
contemptible  and  destroy  the  purpose  of  its 
existence.  The  effect  of  martial  law  there- 
fore is  to  put  into  operation  the  powers  and 
methods  vested  in  the  commanding  officer 
by  military  law.  So  far  as  his  powers  for 
the  preservation  of  order  and  security  of  life 
and  property  are  concerned,  there  is  no  limit 
but  the  necessities  and  exigencies  of  the  situ- 
ation. And  in  this  respect  there  is  no  dif- 
ference between  a  public  war  and  domestic 
Insurrection."  We  are  not  willing  to  concede 
that  in  any  exigency  that  may  arise  the  mil- 
itary is  superior  to  the  civil  authorities.  We 
do  not  apprehend  that  any  conditions  could 
come  up  that  would  Justify  us  in  so  holding. 
Nor  do  we  believe  that  the  time  will  ever 
come  when  the  military  forces  of  the  state, 
acting  under  and  tn  obedience  to  the  civil 
laws  of  the  state,  will  not  be  able  to  control 
under  the  authority  conferred  by  these  laws 
any  situation  that  may  present  itself. 

We  wiU  now  endeavor  to  determine  what 
protection,  if  any,  from  civil  or  criminal  lia- 
bility the  soldier  has  when  acting  in  obedi- 
ence to  the  orders  of  bis  superior  officer. 
What  may  he  do  and  yet  be  safe  from  suit 
at  the  hands  of  those  he  has  molested  in  the 
performance  of  his  military  duty?  These 
questions  Involving  as  they  do  the  rights  and 
liabilities  of  the  soldier  in  active  service  are 
of  great  Importance,  but,  with  the  aid  of 
precedents,  we  will  attempt  to  lay  down  a 
safe  yet  efficient  rule  for  guidance  in  cases 
in  which  they  may  arise. 

The  views  concerning  these  questions  pre- 
sented In  argument  are  widely  separated. 
To  restate  them:  One  Is  that  the  soldier  en- 
gaged In  active  service  should  be  treated  as 
a  private  citizen,  with  no  more  authority 
than  such  a  citizen  to  malce  an  arrest,  sup- 
press disorder,  or  prevent  crime.  The  other 
is  that  the  military  forces  of  the  state  when 
called  into  active  service  have  the  right  to 
take  such  action  as  in  the  judgment  of  the 
commanding  officer  may  be  necessary  to  con- 
trol the  situation,  and  the  right  to  act  in 
obedience  to  orders  received  through  reg- 
ular military  channels,  and  that  when  so  act- 
ing they  are  not  amenable  In  the  dvll  or 
criminal  courts  for  executing  any  reasonable 
orders  rec^ved  from  a  commanding  officer. 
In  onr  opinion,  each  of  these  positions  is 
open  to  serious  objection.  One  gives  too 
much  power  to  the  military;  the  other,  not 
enough.  One  makes  the  soldier  a  mere  fig- 
nrebead,  the  other  a  machine  to  do  the  bid- 
ding of  bis  superior.  If  we  are  not  permit- 
ted to  look  to  the  common  law  for  the  au- 


thority of  the  private  citizen  to  assist  In  sup- 
pressing disorder  and  restoring  peace,  and 
must  be  confined  as  insisted  by  counsel  to 
the  statute  law  of  the  state,  the  only  author- 
ity given  In  this  respect  Is  found  In  section 
87  of  the  Criminal  Code  of  Practice,  provid- 
ing that  "a  private  citizen  may  make  an  ar- 
rest when  he  has  reasonable  grounds  for  be- 
lieving that  the  person  arrested  has  commit- 
ted a  felony,"  and  in  section  38  providing 
that  a  magistrate  or  judge  may  order  a  pri- 
vate person  to  arrest  any  one  committing  a 
public  offense  in  his  presence.  It  must  be 
manifest  that  if  this  is  the  limit  of  his  au- 
thority, and  that  the  soldier  has  no  more.  It 
would  be  a  us^ess  thing  to  call  out  the  mil- 
itia to  aid  the  civU  authorities  In  suppressing 
disorder,  or  restoring  peace,  unless  they  were 
placed  under  the  control  of  the  mayor  or 
marshal  of  the  city,  or  sheriff  or  jailer  of 
the  county,  into  which  they  were  ordered  to 
go.  As  the  right  of  a  private  dtlzen  to  ar- 
rest is  confined,  except  when  acting  in  the 
Immediate  presence  of  a  magistrate  or  judge, 
and  in  obedience  to  his  direction,  to  cases  in 
which  he  has  reasonable  grounds  for  believ- 
ing that  the  person  he  Is  about  to  arrest  has 
committed  a  felony,  there  are  few  instances 
In  which  he  could  efficiently  act  to  suppress 
disorder  or  prevent  threatened  violence.  Ir- 
reparable injury  may  be  done  to  both  person 
and  property  without  the  offense  being  a  fel- 
ony, and  it  is  rare  that  offenses  are  commit- 
ted in  the  presence  of  a  judge  or  magistrate. 
Lawless  bands  or  assemblies  of  persons  might 
disturb  the  peace,  engage  in  riotous  conduct, 
threaten  the  life  or  property  of  the  citizen, 
assault  and  beat  him,  destroy  his  property 
and  drive  him  from  his  home  and  business, 
and  yet  not  commit  a  felony.  A  body  of 
rioters  might  put  and  keep  the  people  of  any 
community  In  terror,  commit  innumerable 
depredations  and  infractions  of  the  law,  be 
a  continual  menace  to  the  peace  and  quiet  of 
the  people,  and. yet  their  conduct  -would  not 
amount  to  a  felonious  act  In  short,  they 
could  commit  almost  every  species  of  mali- 
cious mischief  that  reckless  and  evil  dispos- 
ed men  could  think  of,  to  harm  the  persons 
and  injure  the  property  of  those  who  had 
incurred  their  enmity,  and  yet  the  private 
dtlzen  under  the  statute  quoted,  unless  to 
protect  himself  or  his  family  or  his  property, 
would  not  have  the  legal  right  to  interfere. 
In  view  of  these  limitations  Imposed  by  law 
upon  the  right  of  private  dtizens  to  take 
part  in  suppressing  disorder,  it  needs  no  ar- 
gument to  dfflnonstrate  that  If  the  power  of 
the  soldier  is  no  greater  than  that  of  the 
private  citizen  the  law  creating  and  sustain- 
ing the  state  militia  had  better  be  abolished. 
This  limitation  would  paralyze  the  military 
arm  of  the  state  and  subject  it  to  the  con- 
tempt of  all  classes  of  people.  It  is  no  an- 
swer to  say  that  this  humiliating  spectacle 
might  be  avoided  If  the  militia  were  direct- 
ed to  report  to  and  receive  orders  from  one 
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of  the  civil  officers  we  Iiave  mentioned  and 
thereby  have  authority  to  take  such  lawful 
action  as  the  civU  officer  might  direct  In 
some  instances  this  might  be  a  satisfactory 
solution  of  the  difficulty  suggested;  in  oth- 
ers, it  would  not  As  we  have  pointed  out, 
conditions  might  be  such  that  the  civil  offi- 
cers wofuld  be  in  sympathy  with  the  rioters, 
or  indifferent  to  the  conditions  existing,  or 
afraid  to  assert  authority,  and  it  was  to  pro- 
vide for  a  contingency  in  which  conditions 
like  this  might  appear  that  the  law  invested 
the  Governor  with  the  power  to  control  and 
direct  within  legal  bounds  the  operation  of 
the  mlUtla  without  subjecting  them  to  the  su- 
pervision of  other  civil  officers.  And  for  the 
reasons  heretofore  stated,  we  are  not  dispos- 
ed to  adopt  a  rule  of  action  that  would  un- 
der any  circumstances  prevent  or  Interfere 
with  the  Governor  of  the  state  in  his  efforts 
to  restore  peace  and  assert  and  maintain  the 
authority  of  the  law.  On  the  other  hand,  to 
say  that  the  state  militia  acting  in  obedience 
to  military  orders  may  commit  any  act  that 
may  suggest  itself  to  the  conuuandlng  officer 
as  being  necessary  to  restore  peace  and 
quiet,  although  such  act  might  be  a  greater 
violation  of  law  than  was  committed  by  the 
person  it  was  visited  upon,  would  place  the 
militia  above  the  dvil  authorities,  and  give 
to  the  soldier  power  not  conferred  upon  the 
civil  officer  charged  with  the  duty  of  en- 
forcing the  law.  The  command  of  the  officer 
would  take  the  place  of  the  statute,  and 
there  would  be  no  limitation  upon  his  con- 
duct except  such  as  his  Judgment  and  discre- 
tion might  dispose  him  to  adopt  We  can 
find  no  warrant  either  in  the  Constitution  or 
statute  of  the  state  or  the  history  of  const!- 
tutional  government,  for  investing  the  mili- 
tary forces  of  the  state  with  arbitrary  pow- 
er like  this.  Of  course,  we  have  not  in  mind 
a  state  of  case  In  which  actual  war  between 
contending  armies,  or  nations,  or  states  ex> 
Ists,  as  it  would  be  entirely  beyond  the  scope 
of  the  questions  we  are  considering  to  ven- 
ture an  opinion  much  less  lay  down  any  rule 
of  action  tor  the  government  of  military 
forces  operating  in  territory  where  a  state 
of  war  actually  prevailed. 

It  is  said,  however,  that  the  investment  of 
the  officers  and  privates  of  the  state  militia 
with  the  power  and  Immunity  claimed  in 
argument  would  not  be  abused,  and  that  it 
must  be  presumed  they  would  act  In  a  rea- 
sonable and  prudent  manner,  using  no  more 
force  than  was  reasonably  necessary  to  ac- 
complish the  purpose  intended.  But  we  can- 
not give  our  consent  to  this  proposition  for 
two  reasons:  In  the  first  place,  it  would  be 
a  violation  of  the  law  of  the  state  as  we  un- 
derstand it;  and.  In  the  second  place,  the 
history  of  military  affairs  is  not  calculated 
to  inspire  the  belief  that  at  all  times  soldiers 
will  act  with  prudence  and  discretion.  In- 
deed, the  facts  of  the  case  before  us  illus- 
trate the  unreasonable  exteiat  to  which  the 


mllltla  will  go  in  furtherance  of  what  tbey 
conceive  to  be  their  duty.  Capt  Cans  testi- 
fies that:  "My  general  instructions  to  patrol 
at  night  which  covers  this  case  were  that 
when  two  or  more  men  were  found  between 
10  and  4  o'clock,  that  they  were  always  cov- 
ered of  course,  when  they  were  halted,  with 
our  guns,  and  to  question  them  and  find  out 
if  they  could  what  they  were  doing  out  and 
where  they  were  going,  and  to  search  them 
If  they  thought  it  necessary,  and  if  they 
found  arms  to  bring  them  into  camp  to  be 
turned  over  to  the  dvil  authorities."  This 
order  was  given  and  carried  into  execution 
by  the  arresting  officers,  although  at  tbe 
time  and  for  weeks  preceding  there  had  been 
no  violence  or  disorder  in  the  neighborhood 
or  community  in  which  the  arrests  were 
made.  The  only  excuse  or  defense  made  for 
the  arrest  of  Slnith  is  that  Capt  Gans  in 
giving  the  orders,  and  Franks  and  his  com- 
rades in  executLng  them,  were  acting  under 
orders  received  from  superior  military  of- 
ficers. And  it  is  earnestly  insisted  that  these 
orders  furnished  a  complete  Justification  for 
the  arrest  and  detention  of  Smith,  and  the 
trial  court  should  have  so  ruled.  It  is  said 
in  argument  that  it  Is  the  duty  of  a  soldier 
to  obey,  without  inquiry  or  question,  all  rea- 
sonable orders  received  from  his  command- 
ing officer,  and  that  as  this  was  such  an  or- 
der as  a  person  of  common  sense  might  be- 
lieve to  be  warranted  by  the  surroundings  the 
soldier  is  not  liable  to  suit  for  obeying  it  If 
this  argument  is  sound,  then  it  naturally 
and  logically  follows  that  any  private  citi- 
zen may  at  any  time  and  under  any  drcum- 
stances  be  deprived  of  bis  liberty  and  left 
without  redress  for  the  injury  done  him.  It 
soldiers  armed  with  guns  have  authority  to 
arrest  and  take  into  custody  in  the  midst  of 
a  peaceful  community  persons  whom  they 
find  riding  on  the  public  highway  after  10 
o'clock  at  night  who  are  not  charged 
with  and  have  not  committed  any  offense 
against  the  law,  and  who  are  in  an  or- 
derly and  well-behaved  manner  retamlng  to 
their  homes,  they  can  also,  by  the  same  au- 
thority, and  without  any  other  reason  or 
cause,  take  tbe  private  cltlzai  from  the  midst 
of  his  family,  the  farmer  from  his  plow,  the 
blacksmitti  from  his  forge,  and  the  merdiant 
from  his  place  of  business.  In  tact  no  per- 
son at  any  time  or  place  would  be  tree  from 
military  arrest  and  detention.  It  may  be  and 
doubtless  is  true  that,  looking  at  the  matter 
from  a  military  standpoint,  the  order  to  act 
as  Franks  did  was  not  such  an  unreasonable 
command  as  that  a  soldier  of  common  sense 
would  feel  aiutborized  to  refuse  to  obey.  But 
be  this  as  it  may,  conduct  like  this  is  sndi  an 
intolerable  invasion  of  private  rights,  and  so 
at  war  with  the  principles  set  forth  in  the 
Bill  of  Rights,  that  "the  people  shall  be  se- 
cure in  their  person,  houses,  x>aper8,  and  pos- 
sessions from  unreasonable  search  and  seis- 
ure"  (section  10),  that  we  cannot  consent  that 
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-all  military  orders,  bowevor  reasonable  tbey 
may  appear,  will  afford  protection  in  the 
dvU  or  criminal  courts  of  tbe  state.  We 
have  In  this  state  an  elaborate  system  of 
common  and  statute  law.  Intended  to,  and 
that  in  fact  does,  meet  every  requirement  of 
an  orderly  and  well-regulated  society.  There 
Is  no  Interference  with  the  peace  or  quiet  of 
the  citizen  or  molestation  of  his  person  or 
property  that  under  these  laws  may  not  be 
punished.  AU  these  offenses  against  law  and 
order  have  been  carefully  created  and  defin- 
ed, and  It  cannot  be  seriously  insisted  that 
the  mere  dictum  of  a  military  officer  may 
supersede  the  lawmaking  department  of  the 
goremment,  or  that  a  soldier  of  his  own  will 
can  convert  Into  offenses  against  the  peace 
and  dignity  of  the  commonwealth  acts  that 
the  Legislature  In  its  wisdom  did  not  deem 
proper  to  so  denominate.  This  condition  can 
only  exist  when  the  civil  law  has  been  sup- 
planted by  the  military,  and  the  soldier  is 
greater  than  the  magistrate.  As  said  by  the 
Supreme  Court  of  Illinois  in  Johnson  v. 
Jones,  44  111.  142,  82  Am.  Dec.  159:  "The 
right  of  the  citizen  to  his  personal  liberty, 
except  when  restrained  of  it  upon  a  charge 
of  crime  and  for  the  purpose  of  judicial  in- 
Testigatlon  or  under  the  command  of  the  law 
pronounced  through  a  judicial  tribunal.  Is 
one  of  those  elementary  facts  which  lie  at 
the  foundation  of  our  political  structure.  The 
cardinal  object  of  our  Constitution,  as  it  is 
the  end  of  all  good  government,  is  to  secure 
the  people  In  their  right  to  life,  liberty,  and 
property.  The  more  certainly  to  attain  this 
end  the  framers  of  our  Constitution  not  only 
proclaimed  certain  great  principles  In  the  Bill 
of  Rights,  but  they  distributed  governmental 
power  Into  three  distinct  departments,  each 
of  which,  while  acting  In  its  proper  sphere, 
was  designed  to  be  independent  of  the  oth- 
ers. To  the  legislative  department  it  belongs 
to  declare  the  causes  for  which  the  liberty  of 
the  citizen  may  be  taken  from  him;  to  the 
Judiciary  department,  to  determine  the  exist- 
ence of  such  causes  in  any  given  case;  and 
to  the  executive,  to  enforce  the  sentence  of 
the  court  If  a  citizen  can  be  arrested  ex- 
cept upon  a  charge  of  violated  law,  and  for 
the  purpose  of  taking  him  before  some  judi- 
cial tribunal  for  Investigatldn,  then  It  is 
plain  that  the  executive  department  has 
usurped  the  functions  of  the  other  two,  and 
the  whole  theory  of  our  government  so  far 
as  It  relates  to  the  protection  of  private 
rights  Is  overthrown.  *  *  *  As  no  charge 
is  made,  no  Judicial  Investigation  had,  it  Is 
left  entirely  to  the  caprice  of  the  govern- 
ment to  determine  what  persons  shall  be  seiz- 
ed. The  power  to  thus  arrest  being  once 
conceded,  every  man  in  the  state,  from  the 
Governor  down  to  the  humblest  citizen,  would 
hold  his  liberty  at  the  mercy  of  the  military 
officer  In  command." 

If,  then,  the  soldier  Is  not  protected,  from 
suit  or  prosecution  by  his  military  orders. 


the  inquiry  naturally  suggests  Itself,  What 
can  be  do  to  save  himself  from  punishment 
for  refusing  to  obey  the  command  of  bis  su- 
perior officer,  from  liability  in  a  civil  action 
by  the  person  he  has  wronged,  or  from  crim- 
inal proceedings  on  the  part  of  the  common- 
wealth? This  embarrassing  position  In  which 
the  soldier  finds  himself  Is  well  treated  In 
the  Law  of  the  Constitution  by  Dicey,  p.  281, 
where  he  says:  "A  soldier  is  bound  to  obey 
any  lawful  order  which  he  receives  from  his 
military  superior.  But  a  soldier  cannot  any 
more  than  any  civilian  avoid  reBponslbility 
for  breach  of  the  law  by  pleading  that  he 
broke  the  law  In  bona  fide  obedience  to  or- 
ders of  the  commander  In  chief.  Hence,  the 
position  of  a  soldier  may  be  both  in  theory 
and  in  practice  a  difficult  one.  He  may,  as 
It  has  been  said,  be  liable  to  be  shot  by  a 
court-martial  for  disobedience  of  orders,  or 
to  be  hanged  by  a  Judge  and  Jury  if  he  obeys 
It  •  •  •  What  la,  from  a  legal  point  of 
view,  the  duty  of  a  soldier?  The  matter  is 
one  which  has  never  been  absolutely  decid- 
ed. The  following  answer  given  by  Mr.  Jus- 
tice Stevens  is,  it  may  be  fairly  assumed,  as 
nearly  correct  a  reply  as  the  state  of  the  au- 
thorities make  It  possible  to  provide:  •  •  * 
"The  only  line  that  presents  Itself  to  my  mind 
Is  that  a  soldier  should  be  protected  by  or- 
ders for  which  he  might  reasonably  believe 
his  officer  to  have  good  grounds  for  giving. 
The  inconvenience  of  being  subject  to  two 
jurisdictions,  the  sympathies  of  which  are 
not  unlikely  to  be  opposed  to  each  other,  is 
an  Inevitable  consequence  of  a  double  neces- 
sity of  preserving  on  the  one  hand  the  su- 
premacy of  the  law,  and  on  the  other  the 
discipline  of  the  army.'  •  •  •  while, 
however,  a  soldier  runs  no  substantial  risk 
of  punishment  for  disobedience  to  orders 
which  a  man  of  common  sense  may  honestly 
believe  involve  any  breach  of  law,  he  can  un- 
der no  circumstances  escape  the  chance  of  his 
military  conduct  becoming  the  subject  of  in- 
quiry before  a  dvil  tribunal  and  cannot  avoid 
liability  on  the  ground  of  obedience  to  su- 
perior orders  for  any  act  which  a  man  of 
ordinary  sense  must  have  Imown  to  be  a 
crime."  To  the  same  effect  is  Medley's  Con- 
stitutional History,  p.  481. 

In  Hare's  American  Constitutional  Law, 
vol.  2,  c.  41,  p.  906,  this  learned  writer  lays 
it  down  that:  "When  a  riot  assumes  such 
proportions  that  it  cannot  be  quelled  by  or- 
dinary means,  and  threatens  Irreparable  In- 
jury to  life  or  property  •  •  •  arms  may 
be  used  as  In  battle  to  bear  doWn  resistance, 
and  if  loss  of  life  ensues  the  circumstances 
will  be  a  justification.  The  measure  does  not 
however  cease  to  be  civil,  or  fall  beyond  the 
rules  which  apply  when  a  house  Is  entered 
in  the  night  by  burglars,  or^a  traveler  shoots 
a  highwayman  who  demands  his  money. 
Nor  will  it  change  Its  character  because  the 
military  are  called  in  and  the  sheriff  dele- 
gates bis  authority  to  the  commanding  offl- 
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cer.  As  Lord  Mansfield  showed  in  the  de- 
bate on  the  Lord  George  Gordon  riots,  in 
1780,  soldiers  are  subject  to  the  duties  and 
liabilities  of  the  citizens,  although  they  wear 
a  uniform  and  may  like  other  individuals 
act  as  special  constables  or  of  their  own  mo- 
tion for  the  suppression  of  a  mob,  and  if  the 
staff  does  not  suflBce,  employ  the  sword.  The 
Intervention  of  the  military  does  not  intro- 
duce martial  law  in  the  sense  in  which  the 
term  is  understood  under  despotic  govern- 
ments and  even  been  by  some  distinguished 
jurists,  because  agreeably  to  the  same  great 
magistrate  and  the  settled  practice  In  Eng- 
land and  the  United  States  they  are  liable 
to  be  Med  and  punished  for  any  excess  or 
abuse  of  power,  not  by  the  martial  code,  but 
under  the  common  and  statute  law." 

Running  through  these  authorities,  and 
others  that  we  have  examined,  will  be  found 
the  principle  that  the  soldier  Is  amenable 
to  the  civil  authorities  for  his  acts  in  vio- 
lation of  law;  but  that  "yet  a  soldier  runs 
little  risk  in  obeying  any  order  which  a  man 
of  common  sense  so  placed  would  regard  as 
warranted  by  the  circumstances.  And  if 
the  circumstances  are  such  that  the  command 
may  be  justifiable,  he  should  not  be  held 
guilty  for  declining  to  decide  that  it  is 
wrong  with  the  responsibility  incident  to 
disobedience  unless  the  case  is  so  plain  as 
not  to  admit  of  a  reasonable  doubt."  Hare's 
Am.  Con.  Law,  vol.  2,  c.  41,  p.  920;  Dicey, 
Law  of  the  Con.,  p.  285;  Commonwealth. v. 
Shortall,  206  Pa.  165,  55  Atl.  952,  C5  L.  R. 
A.  193,  98  Am.  St  Rep.  759 ;  Luther  v.  Bor- 
den, 7  How.  45,  12  L.  Ed.  581;  Mitchell  v. 
Harmony,  13  How.  115,  14  L.  Ed.  75;  Ex 
parte  Mllllgan,  4  Wall.  2,  18  L.  Ed.  281;  Mc- 
Call  V.  McDowell,  1  Abbott  (U.  S.)  212,  Fed. 
Cas.  No.  8,673;  United  States  v.  Clark  (C.  C.) 
31  Fed.  710;  Rlggs  v.  State,  3  Cold.  (Tenn.) 
85,  91  Am.  Dec.  272 ;  Christian  Co.  Court  v. 
Rankin,  2  Duv.  602,  87  Am.  Dec.  505 ;  Hogue 
V.  Penn,  3  Bush,  663,  96  Am.  Dec.  274. 

With  the  liability  of  the  soldier  under  the 
military  law  for  refusing  to  obey  the  orders 
of  his  superior  officer  we  are  not  much  con- 
cerned in  disposing  of  the  matter  before  ns. 
Whether  the  military  law  can  punish  him  or 
not  for  disobedience  of  an  order  that  If  exe- 
cuted would  Involve  him  in  civil  or  criminal 
liability,  is  a  question  that  it  is  well  to  post- 
pone answering  until  it  comes  up.  But,  what 
orders  of  his  superior  a  soldier  may  obey  and 
be  exempt  from  civil  liability,  and  what  or- 
ders his  obedience  of  will  subject  him  to  suit, 
are  before  vti  and  must  be  disposed  of.  Upon 
this  point,  after  mature  consideration,  we 
have  reached  the  conclusion  that  any  mili- 
tary order,  whether  it  be  given  by  the  Gov- 
ernor of  the  state  or  an  officer  of  the  militia 
or  a  civil  officer  of  a  city  or  county,  that  at- 
tempts to  invest  either  officer  or  private  with 
authority  in  excess  of  that  which  may  be 
exercised  by  peace  officers  of  the  state  is 
unreasonable  and  unlawful ;  and  if  it  is  obey- 
ed, the  officer  or  private  givlog  obedience  sub- 


jects himself  to  such  punishment  and  liabil- 
ity as  the  penal  and  civil  laws  of  the  state 
might  inflict  against  a  private  individual 
guilty  of  similar  transgression  of  the  law  or 
the  rights  of  the  citizen.  We  feel  at  liberty 
to  thus  define  the  limits  within  which  sol- 
diers may  lawfully  act,  because  aU  the  au- 
thorities agree  that  the  courts  may  at  the  in- 
stance of  any  person  who  has  been  aggrieved 
or  on  behalf  of  the  commonwealth  Inquire  in- 
to their  acts  and  doings  and  determine  wheth- 
er or  not  they  have  been  guilty  of  any  con- 
duct that  would  subject  them  to  liability  or 
punishment  The  only  difference  between  our 
ruling  and  that  obtaining  In  the  authorities 
cited  is  that  we  define  more  precisely  than 
they  do  what  orders  a  soldier  is  Justiflable- 
in  executing,  and  hold  as  a  matter  of  law 
that  these  orders  are  confined  to  such  as  a 
peace  officer  in  the  discharge  of  his  duty 
might  execute.  In  respect  to  these  orders, 
the  powers  of  the  military  and  local  civil  of- 
ficers of  the  state  are  identical.  What  one 
cannot  do,  nelQier  can  the  other;  what  one 
may  do,  so  may  the  other.  The  soldier  ba» 
the  same  measure  of  protection  and  is  sub- 
ject to  the  same-llablllty,  whether  he  is  act- 
ing under  the  orders  of  a  military  officer, 
independent  of  the  local  civil  authorities,  or 
is  acting  under  immediate  direction  of  these 
authorities.  Neither  .has  the  right  to  give 
any  orders  or  directions  except  those  that  a 
peace  officer  of  the  state  might  rightfully  exe- 
cute;' and  if  the  soldier  does  only  what  a 
peace  officer  may  do,  then  he  is  entitled  tO' 
the  immunity  afforded  peace  officers  In  the 
performance  of  their  duty.  This  rule  of  con- 
duct is  of  course  not  free  from  objection,  but 
upon  the  whole  we  think  it  furnishes  a  rea- 
sonable guide  for  the  militia,  and  describes 
with  as  much  accuracy  as  conditions  will  per- 
mit the  lines  within  which  they  may  act 
with  safety  and  beyond  which  they  may  not 
go  without  i)eril.  Its  observance  will  pro- 
tect the  quiet  and  orderly  citizen  from  dis- 
turbance, and  arrest  and  leave  the  lawbreak- 
er to  be  dealt  with  as  bis  conduct  deserves. 
Let  us  now  see  what  the  military  can  do- 
surrounded  by  this  limitation  upon  Its  power, 
and  whether  or  not  it  can  be  an  efficient 
force  in  every  emergency  that  may  require- 
Its  assistance.  In  treating  this  aspect  of  the 
case,  we  shall  not  undertake  to  go  into  de- 
tails concerning  what  a  peace  officer  may  or 
may  not  lawfully  do.  Cases  presenting  thl» 
question  come  up  In  so  many  different  forms- 
that  excepting  some  general  principles  that 
are  applicable  to  all,  each  case  must  be  ad- 
judged by  the  facts  it  presents,  and  it  would 
be  outside  the  scope  of  the  matter  before  u» 
to  undertake  any  discussion  of  this  feature. 
It  has  been  treated  of  in  numerous  oplnions^ 
of  the  court  We  are  chiefly  interested  ia 
the  Inquiry  whether  or  not  If  the  power  ot 
the  militia  is  confined  to  the  doing  of  those 
things  that  a  peace  officer  may  rightfully  do. 
will  its  operations  be  so  embarrassed  that 
It  cannot  successfully  master  any  conditions- 
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tbat  it  may  be  called  on  to  deal  with.  Un- 
der section  26  of  the  Criminal  Cktde  of  Prac- 
tice sheriffs,  constables,  coroners,  jailers, 
jnarsbals,  and  policemen  are  peace  officers; 
and  other  officers  are  so-  designated  by  vari- 
ous sections  of  the  statute.  Section  36  of 
the  Criminal  Code  of  Practice  provides  that 
"a  peace  officer  may  make  an  arrest,  without 
a  warrant,  when  a  public  offense  is  commit- 
ted in  bis  presence  or  when  be  has  reason- 
able grounds  for  believing  tbat  the  person 
arrested  has  committed  a  felony";  and  in 
other  sections  of  the  Criminal  Code  and  stat- 
ute and  under  the  common  law  there  are 
provisions  further  deflnlng  the  powers  and 
dntles  of  peace  officers  In  cases  of  riots, 
routs,  unlawful  assemblies,  or  when  two  or 
more  i^rsons  have  confederated  or  banded 
together  for  the  purpose  of  intimidating, 
threatening,  alarming,  disturbing,  or  injuring 
any  person  or  molesting  or  destroying  any 
property.  Under  the  common  law  and  these 
various  statutes  the  military  acting  as  peace 
officers  would  have  the  right  to  arrest  any 
person  who  had  committed  a  felony,  or  was 
committing  in  their  presence  an  act  that  con- 
stituted a  public  offense  under  the  statute  or 
at  common  law,  and  the  right  to  disperse, 
control,  and  suppress  riots,  routs,  unlawful 
assemblies  or  bodies  of  men  acting  in  con- 
cert for  tbe  purpose  of  intimidating,  threat- 
ening, alarming,  disturbing,  or  Injuring  any 
person  or  molesting  or  destroying  property, 
with  all  tbe  means  and  force  necessary  to 
accomplish  these  ends.  Ela  v.  Smith,  5  Gray 
(Mass.)  121,  66  Am.  Dec.  35C;  Russell  on 
Crimes,  vol.  1,  pp.  266-289;  BlacUstone's 
Com.  vol.  4,  p.  143.  This  statement  does  not 
of  course  describe  all  the  conditions  under 
which  the  military  acting  as  peace  officers 
may  make  arrests  or  disperse  disorderly  or 
other  gatherings.  It  is  only  Intended  in  a 
general  way  to  illustrate  that  when  the  mili- 
tia is  armed  with  the  power  and  authority 
of  peace  officers,  under  tbe  statute  and  at 
common  law,  there  need  be  no  apprehension 
that  they  cannot  effectively  control  any  situ- 
ation demanding  their  presence.  The  mi- 
litia of  the  state  are  in  truth  peace  officers. 
The  purpose  of  their  existence  is  to  pre- 
serve the  peace  and  quiet  of  tbe  state  in  Its 
broadest  sense,  and  when  this  has  been  done, 
the  life  and  property  of  the  citizen  Is  secure. 

It  results  from  what  we  have  said  that 
ttie  conduct  of  Franks  and  his  associates  in 
arresting  Smith  was  indefensible.  He  had 
not  committed  any  act  that  would  justify  a 
peace  i^cer  In  arresting  or  detaining  him. 
Oans  and  McFarland  participated  in  his  de- 
tention and  so  were  equally  liable  with  the 
others,  but  no  appeal  Is  prosecuted  against 
tbem. 

It  is  said  that  tbe  verdict  against  Franks 
1b  excessive,  bnt  we  are  not  disposed  to  dis- 
turb it  on  this  ground. 

Wherefore  tbe  judgment  is  affirmed. 


SMALLHOUSE  v.  KELLER. 
(Court  of  Appeals  of  Kentucky.    Feb.  21,  1911.) 

Principal  and   Agent   (|  62*)— Duty  and 

LiABiuTY  OF  Agent. 

One  merely  authorized  by  another  to  act 
for  him  and  represent  his  one-tenth  interest  in 
a  lease  is  under  no  duty  to  use  his  own  means 
to  malce  erections  on  the  leased  property,  re- 
quired by  tbe  lease  to  prevent  a  forfeiture 
toereof. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  $  90 ;  Dec.  Dig.  |  62.*] 

Appeal  from  Circuit  Court,  Warren  County. 

Action  by  H.  H.  Keller  against  Edward 
Smallbouse.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

W.  B.  Gaines  and  Thos.  W.  Thomas,  for 
appellant  Sims  &  Rodes  and  A.  G.  Du- 
laney,  for  appellee. 

NUNN,  J.  It  appears  from  the  record 
that  in  the  early  part  of  1907,  and  prior 
thereto,  appellant  and  appellee  resided  In 
Carterville,  Mo.  Appellant  was  president 
of  an  ice  manufacturing  establishment,  and 
appellee  was  a  deliverer  of  ice.  It  seems 
that  the  ice  company  charged  appellee  with 
tbe  Ice  be  received,  and  be  would  afterwards 
settle  with  tbe  company  therefor.  It  further 
appears  that  W.  H.  Allen,  G.  L.  Bryant,  Wm. 
Everett,  and  appellee  took  a  mining  lease 
near  Carterville,  Jasper  county,  on  20  acres 
of  land  and  sublet  it  to  others  to  do  tbe 
mining  under  certain  conditions.  Appellee 
owned  a  one-fifth  Interest  Appellant  was. 
In  some  way,  informed  that  appellee  owned 
an  interest  in  the  lease,  and  he  began  to 
negotiate  with  appellee  for  the  purchase 
of  it,  and  they  finally  reached  an  agreement 
to  the  effect  that  Smallbouse,  appellant,  was 
to  become  tbe  purchaser  of  one-half  of  ap- 
pellee's interest  at  the  price  of  ^,000.  This 
was  a  verbal  agreement,  and  matters  moved 
along  under  it,  each  owning  one-tenth  Inter- 
est in  the  lease,  until  December  31,  1907, 
when  a  settlement  was  made  between  ap- 
pellant and  appellee.  It  appears  that  at  the 
time  of  the  settlement  appellee  owed  the 
Ice  company,  of  which  Smallbouse  was  pres- 
ident, $725  for  ice  which  they  deducted  from 
the  amount  Smallbouse  had  agreed  to  pay 
appellee  for  a  one-tenth  interest  in  the  lease, 
and  tbe  note  upon  which  this  action  was  in- 
stituted was  executed  for  tbe  balance  of  the 
purchase  price. 

Appellant  claims  that  appellee  deceived 
him  in  tbe  trade;  that  appellee  represented 
tbat  all  the  provisions  in  the  lease  had  been 
fulfilled;  tbat  the  mine  was  in  full  opera- 
tion, and  that  he  had  k^t  concealed  from 
him  certain  provisions  in  the  lease  which,  if 
not  complied  with,  would  forfeit  it;  and 
tbat  their  failure  to  comply  with  these  pro- 
visions had  caused  a  forfeiture  of  the  lease. 
The  record  shows  tbat  at  the  time  the  agree- 
ment was  made  both  of  tbe  parties  resided 
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In  Missouri,  that  appellant  Investigated  and 
had  every  opportunity  to  ascertain  the  true 
situation,  and  It  ia  evident  that  appellee  did 
not  deceive  him  in  any  particular.  Appel- 
lant received  royalties  from  the  mining 
property  from  the  time  he  became  interest- 
ed in  It  until  it  was  forfeited,  as  herein- 
after explained,  amounting  to  $200  or  $300. 
The  parties  named  took  the  lease  from  one 
J.  W.  Burch,  and  it  has  been  of  record  since 
August,  1906.  By  the  terms  of  the  lease 
the  lessees  were  required,  among  other 
things,  to  furnish  on  the  lease  a  pair  of 
scales  with  which  to  weigh  the  mineral 
and  to  also  erect  an  office  thereon.  These 
things  were  never  done.  W.  H.  Allen  was 
manager  of  the  lease  at  the  time  the  trade 
was  made  until  near  the  time  when  the  for- 
feiture took  place,  but  two  or  three  weeks 
before  the  forfeiture  Keller  and  Smallbouse, 
possibly  one  or  two  of  the  others,  made  an 
effort  to  supplant  Allen  with  appellee,  Kel- 
ler, and  each  of  them  gave  Keller  a  writ- 
ing. We  copy  the  one  executed  by  Small- 
house:  "I  hereby  authorize  H.  H.  Keller 
to  act  for  me  and  represent  my  one-tenth 
Interest  In  the  lease  of  Allen  &  Co.  on  20 
acres  of  the  Burch  land  in  the  Duenweg  dis- 
trict until  the  Ist  day  of  January,  1909." 
It  appears  that  the  other  writings  were  In 
substance  the  same  as  this  one.  Appellee 
undertook  to  look  after  the  mines,  but  never 
at  any  time  had  full  control.  Allen,  the 
previous  manager,  had  only  $42  In  the  bank 
of  the  company's  money,  and  that  was  to 
his  credit  as  manager,  and  he  would  not 
transfer  it  to  the  credit  of  Keller  npr  draw 
a  check  for  the  benefit  of  the  company.  The 
company  had  no  other  means  except  the 
lease,  and  appellee  could  not  erect  the  office 
and  furnish  the  scales,  nor  do  anything 
required  by  the  terms  of  the  lease,  without 
furnishing  the  money  himself,  and  this  he 
refused  to  do,  as  the  others  would  not  con- 
tribute their  part.  Consequently  Burch 
gave  notice  of  the  forfeiture  in  the  latter 
part  of  1908.  He  gave  the  notice  to  all  the 
parties  named,  Smallbouse  Included,  but  it 
seems  that  he  never  received  bis  untU  after 
the  forfeiture.  As  soon  as  Smallhouse  gave 
the  above  copied  writing  to  Keller,  he  left 
for  Texas,  where  he  remained  for  a  while 
and  then  went  to  Bowling  Green,  Ky.,  where 
he  has  since  resided.  Keller  tried  to  find 
him  while  he  was  in  Texas  by  both  letter 
and  telephone,  bat  could  not  Appellant 
pleads  a  counterclaim  of  $3,000  damages 
occasioned,  as  he  alleges,  by  the  negligence 
of  Keller  In  sufCering  the  forfeiture  of  the 
lease.  He  claims  that  Keller  should  have 
put  the  money  up  to  comply  with  the  terms 
of  the  lease  and  thereby  avoid  the  forfeiture 
and  the  loss  of  his  interest  It  appears  that 
Keller,  during  the  two  or  three  weeks  he 
had  charge  of  the  leased  property,  did  every- 
thing he  could  to  prevent  the  forfeiture. 


except  to  use  his  Individual  means  to  carry 
out  the  terms  of  the  lease.  It  appears  that 
Smallhouse,  Keller,  and  one  of  the  others 
agreed  to  put  up  their  part  of  the  money 
which  was  necessary;  but  the  others  re- 
fused to  do  so.  These  three  appeared  anx- 
ious to  prevent  the  lease  from  being  for- 
feited, but  the  others  refused  to  put  any  of 
their  Individual  means  into  it 

The  only  question  to  be  determined  is 
whether  the  writing  referred  to  bound  Keller 
to  use  his  own  means  to  prevent  the  for- 
feiture. There  is  nothing  in  the  record  re- 
quiring him  to  do  that  The  writing  gave 
him  authority  to  look  after  and  represent 
Smallbouse's  Interest;  but  there  ia  nothing 
in  It'  requiring  him  to  put  up  any  money  for 
Smallhouse  or  any  of  the  others  interested 
in  it.  Nor  did  the  law,  on  account  of  his 
position,  require  him  to  use  his  individual 
means  to  protect  the  lease  for  all  concerned. 

For  these  reasons,  the  ludgmimt  of  the 
lower  court  is  affirmed. 


BSTES  V.  BSTBS. 
(Court  of  Appeals  of  Kentucky.    Feb.'  14,  1911.) 

Fkatjds,   Statute  of  (8  74*)  —  Interest  n» 

Lands— CoNTBACT  to  Convey. 

Where  plaintiff  purchased  land,  payin? 
for  it  himself,  his  oral  agreement  to  i>ermit  de- 
fendant to  occupy  it  for  a  specified  time  for  a 
certain  rent,  and  then  to  convey  it  to  him  for 
the  price  paid  for  it,  is  void  as  to  the  agree- 
ment to  convey,  being  within  the  statute  of 
frauds  (section  470,  Ky.  St  [Russell's  St  g 
1775]). 

lEi.  Note.— For  other  casee,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  ff  122-131 ;   Dec.  Dig.  S  74.*1 

Appeal  from  Circuit  Court,  Scott  County. 

Action  by  John  W.  Estes  against  George 
Estes.  From  a  judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

B.  M.  Lee,  for  appellant  J.  F.  Askew, 
for  appellee. 

NUNN,  J.  Some  time  in  the  early  part 
of  1904  appellee,  Geo.  Estes,  purchased  from 
one  Sparks,  who  was  agent  for  some  heirs, 
the  tract  of  land  the  right  of  possession  to 
which  is  In  dispute  in  this  action,  and  paid 
the  purchase  price,  $2,500,  therefor.  Before 
the  time  of  .the  purchase,  John  EJstes,  appel- 
lant, was  looking  over  the  land  with  the 
view  of  buying  it  but  had  no  means  with 
which  to  pay  for  it  At  the  time  appellant's 
brother,  George  Estes,  purchased  the  land,  be 
agreed  with  appellant  that  he  might  occupy 
the  land  for  three  years  for  certain  rents, 
with  the  privilege  of  buying  during  that 
time  or  at  the  end  thereof,  by  paying  him 
the  amount  which  he  paid  for  the  land.  This 
verbal  agreement  ran  for  three  years,  at 
the  end  of  which  time  they  bad  a  settlement 
of  rents,  and,  John  being  unable  to  buy  the 
land,  George  gave  him  two  years  more  upon 
the  same  terms.    John  paid  only  forty  odd 
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dollars  rent  the  last  two  years,  and  at  tbe 
end  thereof  was  still  unable  to  buy,  so  lie  saw 
one  Hatchcraft,  a  neighbor,  and  got  him  to 
agree  to  furnish  him  the  money  and  take  a 
mortgage  on  the  land.  He  caused  this  fact 
to  be  telephoned  to  his  brother,  who  resided 
In  Lexington,  on  March  4,  1900,  and  request- 
ed bis  brother  to  convey  him  the  title,  so  he 
could  execute  the  mortgage  to  Hutcbcraft 
Appellee  refused  to  accept  the  proposition 
because,  as  he  stated,  Hutcbcraft  would  get 
tbe  land  under  his  mortgage,  and  he  wanted 
to  keep  It,  unless  it  could  go  to  appellant, 
and  for  the  further  reason  that  the  fire 
years  had  ended  in  which  he  bad  a  right  un- 
der the  verbal  agreement  to  pay  for  the  land. 
George  Estes  then  got  out  a  writ  of  forcible 
detainer,  which  resulted  in  a  mistrial  in  the 
country  and  was  taken  to  the  county  Judge, 
where  it  was  decided  in  favor  of  appellee, 
and  appellant  filed  a  traverse  and  took  the 
case  to  the  drcnlt  court  where,  upon  the 
conclusion  of  the  testimony,  tbe  court  gave 
tbe  jury  a  peremptory  instruction  in  behalf 
of  appellee.  We  Infer  that  the  court  gave 
tbls  Instruction  because  the  agreements  be- 
tween the  parties  were  not  in  writing,  and 
therefore  not  binding  upon  either  party.  Tbe 
statute  of  frauds  and  perjuries  (section  470 
Ky.  St.  (Russell's  St  i  1775]),  r^nires  all 
such  contracts  to  be  In  writing. 

In  the  case  of  Oriffln  &  Wife  t.  C!offey,  etc., 
9  B.  Mon.  452,  60  Am.  Dea  519,  the  court 
said:  "It  has  been  held  that  If  a  party 
makes  a  purchase  In  his  own  name,  and  upon 
bis  own  credit,  a  verbal  agre«'ment  to  make 
the  purchase  for  another  is  within  the  opera- 
tion of  the  statute  of  frauds."  See,  also, 
Parker's  Heirs  v.  Bodley,  4  Bibb,  102,  and 
Hocker,  etc.,  v.  Gentry,  etc.,  8  Mete.  463. 
Many  other  cases  might  be  cited  to  the  same 
effect 

The  testimony  in  this  case,  in  substance, 
is  that  appellee  bought  the  land  and  paid 
his  own  money  for  it;  that  he  made  an 
agreement  with  appellant  whereby  he  was 
to  have  the  use  of  tbe  land  at  certain  rents 
for  five  years  and  the  privilege  of  buying  it 
within  that  time  at  the  price  be,  appellee, 
paid  for  it.  This  being  a  verbal  agreement 
and  in  violation  of  the  statutes,  it  is  not  en- 
forceable by  either  party.  Tbe  case  would 
have  been  difTerent  U  appellant  had  had  the 
title  to  the  land  end  it  was  being  sold  from 
blm  by  the  sheriff  or  commissioner,  and  ap- 
pellee had  agreed  to  buy  and  pay  for  it  with 
an  understanding  with  appellant  that  he 
should  have  the  right  to  redeem  it  This 
would  have  amounted  to  a  mortgage  and 
given  appellee  only  a  lien  for  tbe  money  be 
paid  out  with  its  interest  and  such  Hens 
can  be  extended  by  verbal  agreement  without 
violating  the  statute.  Appellant  never  bad 
any  Interest  in  this  land,  and  consequently 
a  verbal  promise  by  appellee  to  sell  it  to  him 


was  within  the  statute  of  frauds,  and  not 
binding  upon  either  party. 

The  case  of  Reeder  &  Kleete  v.  Maria  Bell, 
7  Bush,  255,  does  not  conflict  with  tbe  au- 
thorities above  dted.  In  that  case  Bell  was 
in  possession,  under  a  previous  landlord, 
when  the  contract  was  made  with  appellants. 
Bell  agreed  to  remain  on  tbe  land  for  six 
years  and  take  care  of  It,  and  was  to  have 
tbe  privilege  of  buying  It  during  that  time. 
Appellants  undertook  to  put  his  widow  out 
long  before  the  time  elapsed,  and  the  court 
said  that  it  could  not  be  done.  The  tenancy 
bad  not  expired,  and  tbe  proceeding  was 
against  a  person  other  than  tbe  one  with 
whom  tbe  contract  was  made. 

For  these  reasons,  tbe  Judgment  of  the 
lower  court  is  affirmed. 


WIEDEMANN  v.  CRAWFORD. 

(Court  of  Appeals  of  Kentucky.    Feb.  16,  1911.) 

Fbauds,    Statdtb  of  (I  76*)— Pdbchasb  of 
Ijar  d— Pabtnebship— Aobeembnts. 

An  agreement  between  plaintiff  and  de- 
fendant to  purchase  real  estate  at  commission- 
er's Bale,  defendant  to  advance  the  purcliase 
money  by  way  of  loan,  tbe  property  to  be  tak- 
en by  them  on  stated  shares,  was  not  witliln 
the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  i  7C.*] 

Appeal  from  Circuit  Court  Campbell 
County. 

Action  by  L.  X  Crawford  against  Charles 
Wiedemann.  From  an  order  sustaining  a  de- 
murrer to  the  answer,  defendant  appeals. 
Reversed  and  remanded. 

Dolle,  Taylor  &  O'Donnell  and  Ramsey 
Washington,  for  appellant.  Jas.  C.  &  B.  A. 
Wright  for  appellee. 

CARROLL,  3.  The  appellee,  Crawford,  in 
September,  1909,  filed  his  petition  in  equity 
against  tbe  appellant  Wiedemann,  in  which 
he  set  out  that  In  January,  1909,  the  suit  of 
Charles  Wiedemann  against  the  Highland 
Hotel  Company  for  a  sale  of  the  property  of 
that  company  was  pending  in  the  Campbell 
circuit  court;  that  he  and  Wiedemann  were 
then  each  owners  of  preferred  and  common 
stock  In  said  company,  and  each  had  a  claim 
for  money  loaned  to  It  and  that  in  January, 
1909,  they  entered  into  the  following  written 
agreement:  "Both  owning  preferred  stock  in, 
and  claims  against  the  Highland  Hotel 
Company,  and  its  property  being  about  to 
be  sold  in  receivership  proceedings,  we  agree 
to  purchase  at  the  sale  under  such  order,  in 
tbe  name  of  some  one  agreed  upon  by  us, 
all  real  estate  excepting  the  Shelley  Arms 
property  of  said  the  Highland  Hotel  Com- 
pany, and  all  its  personal  property,  at  a  fig- 
ure not  exceeding  the  claims  (excluding  tbe 
stock  claims)  against  said  hotel  company, 
and  that  our  Interests  and  ownership  in  such 
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purchase  shall  be  In  proportion  to  the  snms 
invested  heretofore  by  as  in  the  enterprise  of 
said  hotel  company,  Including  both  common 
and  preferred  stocli  and  loans.  As  Mr.  Wie- 
demann will  probably  be  absent  when  said 
sale  occurs,  the  question  of  purchasing  at  a 
higher  figure,  shall  be  a  matter  of  agreement 
between  Clarence  Wagner,  representing  said 
Wiedemann,  and  L.  J.  Crawford."  That  aft- 
erwards they  agreed  on  L.  C.  Wldrig  as  the 
I)erson  to  purchase  the  property  for  them 
under  the  agreement  That  on  March  8, 
1909,  the  real  estate  mentioned  In  the  agree- 
ment and  the  personal  property  of  the  High- 
land Hotel  Company  was  by  the  master 
commissioner  In  said  case,  and  under  the 
orders  of  sale  therein,  sold  to  L.  C.  Wldrig, 
and  the  sale  was  reported  to  and  confirmed 
by  the  court  in  March,  1909.  That  after- 
wards each  of  them  paid  for  the  property 
sold  as  above  stated,  in  proportion  to  their 
respective  interests,  estimated  and  agreed 
upon  between  them  as  follows:  The  Interest 
of  Crawford  being  2923/70  per  cent,  and  the 
interest  of  Wiedemann  70*»/7o  per  cent 
.  That  afterwards.  In  September,  1909,  the 
property  purchased  by  Wldrig  was  by  order 
of  court  conveyed  to  him.  He  further  set  up 
that  prior  to  the  30th  day  of  March,  1909, 
Wiedemann,  acting  through  Clarence  Wag- 
ner, his  attorney  In  fact,  entered  into  an 
agreement  with  Crawford  that  Wldrig  should 
buy  for  Crawford  and  Wiedemann  the  Shel- 
ley Arms  property,  and  that  Wiedemann 
should  advance  by  way  of  a  loan  the  sum 
necessary  to  pay  for  the  same  at  the  sale 
thereof  by  the  '  master  commissioner,  and 
that  on  March  30,  1909,  Wldrig  purchased 
the  Shelley  Arms  property  for  Crawford  and 
Wiedemann  pursuant  to  said  agreement,  and 
the  sale  was  reported  and  confirmed  by  the 
court  That  afterwards  Wiedemann  in  ac- 
cordance with  the  agreement  paid  to  the 
master  commissioner  the  purchase  price  of 
the  Shelley  Arms  property,  and  in  September 
1909,  It  was  conveyed  to  Wldrig.  He  averred 
"that  Wldrig  held  the  title  to  all  of  the  prop- 
erty conveyed  to  him  as  before  stated  as 
trustee  for  himself  and  Wiedemann,  as  their 
interests  appear  in  the  written  agreement," 
but  that  in  September,  1909,  Wiedemann  se- 
cretly and  fraudulently  procured  Wldrig  to 
convey  to  him  all  of  said  property  in  viola- 
tion of  the  rights  of  Crawford.  He  prayed 
that  the  court  direct  Wiedemann  to  convey 
to  him  an  undivided  29»»/to  Interest  in  all 
of  the  real  and  personal  property  purchased 
and  conveyed  as  above  stated,  and  that  the 
conveyance  of  the  Shelley  Arms  proi)erty 
should  contain  a  lien  in  favor  of  Wiedemann 
to  secure  the  payment  of  Its  purchase  price, 
$23,000,  with  interest 

In  an  amended  and  substituted  answer 
filed  by  Wiedemann,  he  admitted  that  the 
written  agreement  as  to  the  Highland  Hotel 
Company  property  (excepting  the  Shelley 
Arms  property)  was  entered  into,  and  that 
It  was  agreed  that  Wldrig  should  purchase 


the  property,  except  the  Shelley  Arms  prop- 
erty, for  himself  and  Crawford  In  accord- 
ance with  the  terms  of  the  agreement,  and 
that  it  was  so  purchased  and  conveyed  to 
Wldrig.  He  also  admitted  that  their  inter- 
ests in  this  property  were  as  set  out  in  the 
petition;  but  he  denied  that  Crawford  had 
paid  his  proportion  of  the  purchase  price, 
setting  up  tliat  this  property  (excepting  the 
Shelley  Arms  property)  was  sold  for  $54,- 
450,  and  that  three  bonds  were  executed  by 
himself,  each  for  one-fourth  of  the  purchase 
price,  and  one-fourth  thereof  was  due  in 
cash  on  the  day  of  the  sale,  but  was  not 
paid.  That  afterwards  the  court  directed 
the  master  commissioner  to  collect  all  of  the 
purchase  price  excepting  $9,000,  which  was 
to  remain  a  Hen  upon  the  property,  and 
that  on  June  25,  1909,  he  paid  the  entire 
purchase  price,  excepting  this  $9,000,  and 
what  was  ■pa.li  by  Crawford.  The  substance 
of  this  portion  of  the  answer  being,  that 
$9,000  of  the  purchase  price  was  unpaid; 
that  Crawford,  excepting  his  proportion  of 
this,  which  was  unpaid,  had  paid  his  propor- 
tion of  the  remainder  of  the  purchase  price 
less  $1,183.93,  which  be  owed  to  Wiedemann 
on  account  of  his  having  paid  the  entire 
purchase  price.  He  further  averred  that,  al- 
though frequently  requested  so  fo  do,  Craw- 
ford had  failed  to  pay  him  the  $1,183.93  due, 
and  consequently  he  took  to  himself  a  deed 
to  the  property,  but  expressed  his  willing- 
ness to  convey  (excepting  the  Shelley  Arms 
property)  to  Crawford  an  undivided  29«»/7« 
Interest  in  it  upon  the  payment  by  Crawford 
of  $1,183.93,  with  interest,  and  tendered  a 
deed  so  conditioned. 

In  respect  to  the  Shelley  Arms  property, 
he  denied  that  at  any  time,  acting  through 
Wagner  or  any  other  person  as  his  attorney 
or  agent,  he  entered  into  an  agreement  with 
Crawford  by  wUch  Wldrig  should  buy  for 
them  the  Shelley  Arms  property,  or  by  which 
he  should  advance  by  way  of  a  loan  a  sum 
necessary  to  pay  therefor,  or  any  part  there- 
of, and  denied  that  this  property  was  pur- 
chased by  Wldrig  pursuant  to  any  such 
agreement.  He  further  set  up  that  during 
his  absence  In  Europe,  and  prior  to  the  sale 
of  this  property,  Crawford  falsely  represent- 
ed to  Wagner,  who  was  at  that  time  bis 
agent  that  he  (Wiedemann)  had  agreed  with 
Crawford  to  buy  the  Shelley  Arms  property 
for  their  Joint  use,  and  that  he  (Wiedemann) 
was  to  advance  the  purchase  price.  That 
acting  upon  the  belief  that  these  representa- 
tions were  true,  Wagner  agreed  with  Craw- 
ford that  Wldrig  should  buy  the  Shelley 
Arms  property  In  his  own  name  for  Wiede- 
mann and  Crawford,  and  that  they  should 
each  pay  the  same  proportion  of  the  pur- 
chase price  they  had  theretofore  agreed  to 
pay  for  the  other  property.  He  further  set 
up  that  upon  learning  of  the  representations 
made  by  Crawford  to  Wagner,  and  the  agree- 
ment made  as  a  result  thereof,  he  prompUy 
repudiated  the  same.    And  further  pleaded 
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that  the  Bgreement  in  reference  to  the  Shel- 
ley Arms  property,  If  any  was  made,  was 
Toid  because  within  the  statute  of  frauds. 
In  such  cases  made  and  provided.  He  admit- 
ted that  Widrig  conveyed  to  him  the  Shel- 
ley Arms  property  upon  the  payment  of  the 
full  purchase  price  by  him. 

To  these  amended  and  substituted  plead- 
ings a  general  demurrer  was  filed  and  sus- 
tained, and,  Wiedemann  declining  to  plead 
farther,  a  Judgment  was  rendered  directing 
him  to  convey  to  Crawford  an  undivided 
29»»/t»  per  cent,  interest  in  all  the  property 
except  the  Shelley  Arms  property,  subject  to 
a  lien  for  the  $9,000  due  on  the  purchase 
price;  no  mention  in  the  Judgment  being 
made  of  the  $1,183.93  alleged  to  be  due  by 
Crawford  on  the  purchase  price  of  this  prop- 
erty. He  was  also  directed  to  convey  a  like 
interest  to  Crawford  In  the  Shelley  Arms 
property ;  the  Judgment  reciting  that  Wiede- 
mann should  have  a  Hen  upon  this  property 
to  secure  the  payment  of  29= '/to  per  cent. 
-of  the  purchase  price  thereof  due  by  Craw- 
ford. 

So  much  of  the  Judgment  as  relates  to  the 
property,  except  the  Shelley  Arms  property. 
Is  objectionable  because  the  answer  of  Wie- 
demann, .  which  stands  admitted  by  the  de- 
murrer, states  that  he  paid  for  Crawford  on 
account  of  the  purchase  price  of  this  prop- 
erty $1,183.93,  and  that  this  sum  was  yet 
-due  and  unpaid  by  Crawford.  It  seems  from 
an  order  made  in  the  case  that  the  court  was 
Induced  to  ignore  this  defense,  because  Wie- 
demann failed  to  assert  it  as  a  counterclaim 
against  Crawford;  but  it  was  not  necessary 
that  he  should  have  done  this.  Crawford 
did  not  owe  Wiedemann  anything,  nor  did 
Wiedemann  have  any  demand  against  Craw- 
ford that  he  could  assert  in  a  counterclaim. 
Under  the  written  agreement  relied  on  by 
Crawford,  each  was  to  pay  his  proportion 
of  the  purchase  price,  and  Crawford  averred 
he  had  done  so,  while  Wiedemann  denied  it, 
thereby  making  an  issue  of  fact  that  the 
court  should  have  disposed  of.  Accepting  as 
tme  the  allegations  in  Wiedemann's  answer, 
Crawford  was  not  entitled  to  a  conveyance 
until  he  had  paid  his  proportionate  part  of 
the  purchase  price,  and  the  court  should  have 
ascertained  the  amount  due  by  Crawford  and 
directed  its  payment  before  ordering  a  con- 
veyance by  Wiedemann. 

As  to  the  Shelley  Arms  property,  assuming 
that  the  agreement  set  up  by  Crawford  be- 
tween himself  and  Wagner  as  the  authorized 
agent  of  Wiedemann  was  made,  and  that  it 
was  not  in  writing,  the  first  question  is,  Was 
it  a  valid  and  enforceable  contract,  or,  with- 
in the  statute  of  frauds,  and  therefore  not 
binding  upon  either  party?  To  clearly  ap- 
prehend this  question,  we  may,  at  the  risk 
of  rej)etition,  state  that  the  substance  of 
this  verbal  agreement  was  that  Wiedemann, 
through  his  authorized  agent,  Wagner,  agreed 
with  Crawford  thai  one  Widrig  should  buy 
at  commissioner's  sale  the  property,  and 
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Wiedemann  should  advance  by  way  of  a  loan 
a  sum  suflJclent  to  pay  for  the  same.  But 
it  Is  not  shown  what  Interest  Crawford 
should  have  in  this  property. 

In  the  case  of  Garth  v.  Davis,  120  Ky.  106, 
85  S.  W.  692,  117  Am.  St  Rep.  571,  27  Ky. 
Law  Rep.  505,  It  appeared  that  Davis  and 
Johnson  by  parol  agreement  between  them- 
selves entered  into  a  copartnership  to  buy 
certain  lots  of  land,  the  agreement  provid- 
ing that  each  should  buy  in  his  own  name 
for  the  partnership  certain  of  the  lots,  which 
they  each  did  buy,  and  that  both  were  there- 
after to  pay  for  and  own  them  as  copartners. 
The  question  before  the  court  was  whether 
this  oral  agreement  between  Davis  and  John- 
son was  within  the  statute  of  frauds,  and 
therefore  not  enforceable,  and  it  was  held 
that  the  contract  was  not  within  the  stat- 
ute. In  principle  there  seems  no  difference 
between  that  case  and  this. 

In  Vaught  v.  Hogue,  107  S.  W.  757,  32  Ky. 
Law  Rep.  1061,  Vaught  filed  his  petition 
against  Hogue,  charging  that  they  had  en- 
tered into  a  contract,  by  the  terms  of  which 
Vaught  was  to  furnish  certain  sums  of  mon- 
ey for  the  purchase  of  a  tract  of  land,  and 
in  consideration  of  the  fact  that  he  agreed 
to  furnish  the  money  Hogue  bound  himself 
to  repay  the  money,  and  agreed  that  the  tim- 
ber upon  the  land  should  belong  to  both  of 
them,  and,  after  paying  the  expense  of  cut- 
ting aod  removing,  the  profits  were  to  be 
divided  equally.  That,  in  pursuance  of  this 
agreement,  he  furnished  Hogue  the  money 
to  purchase  the  land,  but  that  Hogue  pro- 
cured the  deed  to  be  made  to  himself  with- 
out the  knowledge  or  consent  of  Vaught. 
The  plea  of  the  statute  of  frauds  was  inter- 
posed by  Hogue,  and  in  disposing  of  the  case 
the  court  said:  "In  our  opinion  the  contract 
relied  on  by  plaintiff  Vaught  was  not  with- 
in the  statute  of  frauds.  It  was  agreed  be- 
tween himself  and  the  defendant  Hogue  that 
he  should  furnish  the  defendant  money  to 
buy  a  certain  tract  of  land,  and  that  the 
defendant  should  repay  to  him  the  money 
so  furnished,  and  that  all  the  profit  made  on 
the  transaction  should  be  divided  equally  be- 
tween them.  Whether  they  may  be  regard- 
ed as  partners  in  the  transaction,  or  Jointly 
Interested  in  the  venture,  or  it  be  considered 
that  Hogue  was  acting  as  the  agent  of  Vaught 
In  the  purchase  of  the  land,  the  contract 
was  an  enforceable  one."  To  the  same  ef- 
fect is  Slier  V.  Jones,  110  S.  W.  255,  33  Ky. 
Law  Rep.  317. 

There  Is  a  well-marked  distinction  between 
this  class  of  cases  and  those  of  which  Estes 
V.  Estes,  142  Ky.  261,  134  S.  W.  494,  is  an 
example.  To  illustrate,  if  A.  agrees  with 
B.  that  he  will  buy  real  property  not  owned 
by  B.,  and  then  conveys  the  same  to  B.,  the 
agreement  is  not  enforceable,  as  held  In  the 
Estes  Case.  But,  if  the  agreement  is  that 
A.  shall  buy  real  property  on  the  Joint  ac- 
count of  A.  and  B.,  or  In  partnership,  or  he 
is  acting  as  the  agent  of  B.,  then  the  con- 
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tract  la  ralld,  aa  beld  In  tbe  cases,  snpra. 
There  la  alao  anotber  class  of  cases  In  whicb 
Terbal  agreements  have  been  held  valid,  aa 
where  land  la  purchased  at  execution  or 
decretal  sale  under  an  agrreement  between 
tbe  debtor  and  tne  purchaser  that  tbe  latter 
shall  convey  It  according  to  the  terms  agreed 
upon.  Flsbback  v.  Green,  87  Ky.  lOT,  7  S. 
W.  881,  9  Ky.  Law  R^.  959.  Upon  the  au- 
thority of  the  casea  dted  as  applicable  to 
the  question  before  us,  we  conclude  that  the 
agreement,  If  made,  was  not  within  the  stat- 
ute; but,  as  It  was  denied,  tbe  court  should 
have  heard  proof  before  disposing  of  it 

Conceding  that  tbe  agreement.  If  made, 
was  not  Invalid  as  being  contrary  to  the 
statute,  It  la  yet  insisted  that,  as  stated  in 
the  petition,  it  is  too  vague  and  Indefinite 
to  be  enforced.  As  the  case  must  be  revers- 
ed, we  will  not  express  any  opinion  upon 
this  point,  but  the  lower  court  should  require 
Crawford  to  make  his  petition  more  specific 
In  respect  to  the  interest  he  should  have,  and 
when  and  bow  be  was  to  reimburse  Wiede- 
mann on  account  of  the  amount  paid  for 
blm,  and  from  tbe  pleadings  and  evidence 
tbe  court  must  determine  whether  or  not 
the  contract  was  sufficiently  definite  to  be 
enforceable,  and  also  if  Wiedemann  author- 
ized Wagner  to  enter  into  the  agreem^it 
Upon  a  return  of  the  case  each  party  may 
file  such  additional  pleadings  as  tbey  desire. 

Wherefore  tbe  Judgment  is  reversed,  with' 
directions  to  proceed  in  conformity  with  this 
opinion. 


HANKINS  T.  COLUMBIA  TRUST  00.  et  al. 

(Court  of  Appeals  of  Kentucky.     Feb.  10, 
1911.) 

1.  POWEBB  (I  33*)— EXECimON— EvinEWCE. 

An  intended  ezecntion  of  a  power  will  be 
inferred,  where  there  is  some  reference  to  tbe 
power  in  the  will  or  other  instrument,  or  a  ref- 
erence to  the  property  which  is  the  subject 
on  which  the  power  is  to  be  executed,  or  where 
the  provisions  in  the  will  or  other  instrument, 
executed  b^  the  donee  of  the  power,  would  oth- 
erwise be  ineffectual  or  a  mere  nullity. 

[Ed.  Note. — For  other  cases,  see  Powers,  Cent. 
Dig.  H  110-120;  Dec.  Dig.  §  33.»] 

2.  Wills  (J  75»)—B?xecution— Statutes. 

Ky.  St  I  4845  (Russell's  St.  i  3968)  pro- 
vides that  a  devise  shall  extend  to  any  real  es- 
tate over  which  the  testator  bad  a  discretionary 
power  of  appointment,  and  to  which  it  would 
apply  if  the  estate  was  his  own  property,  un- 
less a  contrary  intention  appears  in  tbe  will. 
Section  4S38  (section  39C2)  declares  that  a  will 
shall  be  construed,  aa  to  the  real  and  personal 
estate  comprised  therein,  to  speak  and  take  ef- 
fect as  if  executed  immediately  before  the  death 
of  the  testator,  unless  a  contrary  intention  ap- 
pears. Held,  that  such  sections  change  the 
common-law  mle  that  a  will  executed  before  the 
creation  of  a  power  of  appointment  would  not 
operate  to  execute  the  subsequently  created 
power;  and  hence  that  a  will  devising  all  tes- 
tatrix's property,  in  general  terms,  to  a  particu- 
lar devisee  waa  a  sufficient  execution  of  a  pow- 


er of  appointment,  created  after  the  execntioo 
of  the  will,  bnt  before  her  death. 

[Ed.  Note.— For  other  caaes.  see  Wills,  Cent 
Dig.  I  IM;  Dee.  Dig.  f  m^ 

3.  Wills  (I  75*)— Makbizd  Womeh— Adthoe- 
RT  TO  Make. 

Under  Gen.  St  1873,  c  113.  I  4,  in  toice 
in  1881,  providing  that  a  married  woman  nay, 
by  will,  dispose  of  any  estate  secured  to  ber 
separate  use  by  deed  or  devise,  or  in  the  ex- 
ercise of  a  written  power  to  make  a  will,  while 
the  will  of  a  married  woman  attempting  to  de- 
vise ber  general  estate  was  absolutely  void  for 
incapacity,  her  attempt  by  will  to  execute  a 
testamentary  power  was  not  void,  becanse  the 
power  did  not  then  exist,  bnt  would  become  ef- 
fective by  the  subsequent  acqnimtion  of  the 
power  before  ber  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  194;  Dec.  Dig.  f  75.*] 

4.  Wills  (I  28*)— Rioht  to  Wild— Ma«bied 
WojtEH— Statutes. 

The  effect  of  Act  March  15,  1804  (Laws 
1894,  c.  76),  providing  that  a  mamed  woman, 
of  sound  mind  and  21  years  of  age,  may  dis- 
pose of  her  estate  by  will,  was  to  enlarge  the 
wife's  power  of  disposition  and  enable  her  to 
dispose  of  her  estate  of  any  kind,  both  general 
and  separate,  thereby  superseding  €ren.  St. 
1873,  c.  113,  {  4,  limiting  her  right  to  the  dis- 
position of  her  separate  estate,  and  the  exercise 
of  a  power  of  appointment  by  will. 

[Ed.  Note.— For  other  caaes,  see  Wills,  Cent 
Dig.  IS  55-58;    Dec.  Dig.  |  28.*] 

5.  Husband  and  Wir  (|  110*)  —  Mabbikd 
Women— Pbopebtt  Rights. 

There  is  no  distinction  under  tbe  chancery 
rules  arising  ont  of  the  formal  nature  of  a 
wife's  separate  estate,  whether  it  vested  at  com- 
mon law,  by  statute,  or  in  equity. 

[E2d.  Note. — For  other  caaes,  see  Husband  and 
Wife.  Cent  Dig.  {{  401-407;  Dec  Dig.  i 
110.*J 

6.  Husband    and    Wife    (S    119*)— Convey- 
ance OP  Wife— Separate  Estate. 

A  husband's  deed  conveying  real  estate  to 
his  wife  in  consideration  of  love  and  affection, 
with  power  to  her  to  dispose  of  it  by  last  will, 
did  not  create  a  separate  estate  in  the  wife. 

[E3d.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ${  424-429;  Dec.  Dig.  {  119. •] 

7.  Wills  (§  75*)--Mabbied  Women— Authob- 
TT  to  Will— Poweb. 

Gen.  St  1873,  c.  113,  {  4,  in  force  in  1881. 

Provided  that  a  married  woman  might,  by  will, 
ispose  of  her  separate  property,  or  exercise  a 
wntten  power.  Ky.  St  8  4839  (Russell's  St  i 
3962)  declares  that  a  will  shall  speak  as  if 
executed  immediately  before  testator's  death, 
and  section  4845  (section  3968)  provides  that  a 
devise  shall  extend  to  any  real  or  personal  es- 
tate over  which  the  testator  had  a  power  of 
appointment  A  married  woman,  in  1881,  ex- 
ecuted a  will  by  which  she  devised  all  her  prop- 
erty, of  whatever  kind,  to  her  husband,  who. 
in  July,  1894,  conveyed  certain  real  estate  to 
her,  with  power  to  her  to  dispose  of  it  by  will. 
Held  that,  since  the  will  was  absolutely  void 
for  want  of  power  in  testatrix,  at  the  time  it 
was  made,  to  make  a  valid  will  of  her  general 
estate,  it  was  also  void  under  the  act  of  1894 
(lisws  1894,  c.  76),  conferring  power  on  married 
women  to  will  generally,  so  tar  aa  it  was  a  will 
of  the  wife's  general  property;  but,  she  having 
authority  to  make  a  valid  exercise  of  the  power 
of  appointment  by  will  at  the  time  it  was  made, 
the  will  constituted  a  valid  exercise  of  such 
power. 

[Ed.  Note.— For  other  caaea,  see  Wills,  C!ent 
Dig.  i  194;  Dec.  Dig.  {  75.*] 
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Appeal  from  Clrcnlt  Conrt,  Jefferson  Coun- 
ty, Chancery  Brancb,  First  Division. 

Suit  by  tbe  Columbia  Trust  Company  and 
others  against  T.  H.  Hanklns,  to  compel  spe- 
cific performance  of  a  contract  for  the  sale 
of  land.  Judgment  for  complainants,  and  de- 
fendant appeals.    Affirmed. 

E.  L.  McDonald,  for  appellant  R.  0.  Kln- 
kead  and  H.  H.  Nettelrotb,  for  appellees. 

SETTLE,  J.  Francis  Bemet,  a  resident  of 
the  (ity  of  Louisville,  died  January  10,  1900, 
testate.  By  his  wUl,  which  was  duly  admit- 
ted to  probate  In  the  Jefferson  county  court, 
his  executors  named  therein,  tbe  appellees, 
Columbia  Trust  Company  and  Peter  Dletsen, 
were  directed  to  sell  for  cash  the  testator's 
real  and  personal  estate  and  apply  tbe  pro- 
ceeds to  tbe  satisfaction  of  legacies  made  to 
certain  of  the  testator's  kindred  and  three 
benevolent  Institutions  of  tbe  city  of  Louis- 
ville. Pursuant  to  the  power  thus  conferred, 
the  executors,  following  their  qualification, 
sold  to  the  appellant,  T.  H.  Hanklns,  at  the 
price  of  $2,400,  a  lot  situated  on  Preston 
street,  in  tbe  city  of  Louisrille,  which  was  a 
part  of  the  real  estate  left  by  the  testator. 
The  executors  prepared  and  tendered  appel- 
lant a  deed  to  the  lot  In  question,  but  he  de- 
clined to  accept  the  deed,  or  to  pay  the  con- 
sideration agreed  upon  for  the  lot  Thereup- 
on, appellees  Instituted  this  action  against 
Iilm  in  the  court  below  for  a  specific  perform- 
ance of  the  contract  again  tendering,  with 
the  petition,  tbe  deed  which  appellant  bad 
theretofore  refused  to  accept  The  appel- 
lant by  answer  denied  that  tbe  testator, 
Francis  Bemet,  owned  the  lot  at  the  time 
of  his  death,  and  averred  that  the  deed  ten- 
dered him  by  tbe  executors  of  tbe  will  would 
not  vest  tn  him  tbe  title  thereto.  It  was  fur- 
ther averred  In  the  answer  that  the  lot  was 
conveyed  by  Francis  Bemet  to  bis  wife,  Mary 
Bemet  by  deed  dated  July  12,  1894,  record- 
ed tn  the  Jefferson  county  court  clerk's  of- 
fice, which  deed  recited  that  It  was  made  In 
consideration  of  the  natural  love  and  affec- 
tion the  grantor  had  for  his  wife;  and  by 
which  deed  It  was  provided  that  the  wife 
should  have  the  power  and  authority  to  dis- 
pose of  tbe  lot  by  her  last  will  and  testa- 
ment; that  Mary  Bemet  died  March  1, 1908, 
leaving  a  will  which  bore  date  November  30, 
1881,  and  was  probated  in  tbe  Jefferson 
county  court  on  March  5,  1908,  and  by  this 
will  she  devised  to  her  htisband,  Francis  Ber- 
net,  all  her  property  of  whatsoever  kind; 
that  as  tbe  will  of  Frauds  Bemet  was  exe- 
cuted before  the  passage  of  the  act  by  tbe 
L^lstatnre  of  Kentucky,  which  authorized 
married  women  to  make  a  valid  wUI  devising 
real  estate,  it  did  not  Invest  the  husband  with 
the  title  to  the  lot  In  question,  and  that  the 
power  to  dispose  of  it  by  will  conferred  up- 
on her  by  tbe  deed  from  her  husband,  hav- 
ing been  given  after  the  execution  of  the 
will,  could  not  be  exercised  by  the  wife,  and 
tbat  upon  the  death  of  Mary  Bemet  the  title 


to  the  real  estate  attempted  to  be  devised 
by  her  will  vested  in  her  heirs  at  law,  sub- 
ject to  the  husband's  life  estate  therein  as 
tenant  by  curtesy.  A  demurrer  was  filed  by 
appellees  to  the  answer,  which  the  circuit 
court  sustained.  Appellant  refused  to  plead 
further,  and  judgment  was  entered  specific- 
ally enforcing  the  contract  as  prayed  in  the 
petition.  Appellant  being  dissatlsfled  with 
the  judgment  has  appealed. 

Our  consideration  of  the  question  present- 
ed by  the  appeal  leads  us  to  concur  In  tbe 
judgment  rendered  by  the  circuit  court,  and 
as  the  opinion  written  by  the  judge  of  that 
court  (now  a  member  of  this  court)  contains 
an  elaborate  review  of  all  the  authorities, 
both  English  and  American,  bearing  upon  ev- 
ery aspect  of  tbe  question  Involved,  and  so 
aptly  and  correctly  expresses  our  views  there- 
on, we  hereby  adopt  and  publish  the  same  as 
our  opinion  in  tbe  case: 

"The  Columbia  Trust  Company  and  Peter 
Dletsen,  as  executors  of  tbe  will  of  Francis 
Bemet  bring  this  suit  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  a  lot 
of  ground  on  Preston  street  In  Louisville, 
to  tbe  defendant  Hanklns.  Prior  to  July  12, 
1894,  Francis  Bemet  was  the  owner  of  said 
lot,  and  on  that  day  he  conveyed  It  to  Mary 
Bemet,  bis  wife,  in  consideration  of  natural 
love  and  affection,  with  power  to  her  to  dis- 
pose of  It  by  last  wUI  and  testament.  Mary 
died  on  March  1,  1908,  leaving  a  will  which 
she  had  executed  on  November  30, 1881,  more 
than  12  years  before  she  acquired  this  prop- 
erty, whereby  she  devised  'all  of  her  estate 
real  and  personal  by  which  she  might  die 
seized  or  possessed'  to  her  husband,  Francis. 
Francis  died  testate  on  January  10,  1900, 
having  devised  the  property  In  question  to 
the  plaintiff,  a?  bis  execntor,  with  power  of 
sale.  Hanklns  refuses  to  take  the  title,  be- 
cause Mary,  being  a  married  woman,  bad  no 
power,  in  1881,  to  make  a  will  of  her  land, 
except  such  as  may  have  been  secured  to  her 
separate  estate  by  deed  or  devise,  or  in  the 
exercise  of  a  written  power  to  make  a  will, 
as  is  provided  by  statute,  and  that  tbe  exe- 
cution of  her  will  In  1881  was  not  as  defend- 
ant claims,  a  Valid  execution  of  the  power 
of  appointment  subsequently  given  her  In  the 
deed  of  1894.  If  that  contention  be  sound, 
it  is  clear  that  the  legal  title  to  this  lot  is  in 
the  heirs  at  law  of  Mary  Bemet  and  not  In 
the  executor  of  Francis,  her  husband. 

"In  speaking  generally  on  this  subject  that 
eminent  authority.  Sir  Edward  Sugden,  says: 
'It  Is  firmly  settled  that  a  mere  general  de- 
vise or  bequest,  however  unlimited  in  terms, 
will  not  comprehend  tbe  subject  of  tbe  pow- 
er, unless  it  refer  to  the  subject  or  to  the 
power  Itself,  or,  generally,  to  any  power  vest- 
ed In  the  testator.'  1  Sugden  on  Powers  (3d 
Ed.)  416. 

"The  result  of  tbe  modem  authorities  Is 
summarized  In  the  Cyclopedia  of  Law  and 
Procedure  as  follows:  'While  there  Is  some 
conflict  of  authority,  the  better  yiew  seems 
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to  be  that  a  will,  executed  prior  to  the  crea- 
tion of  a  power,  caunot  be  beld  an  execution 
thereof,  In  the  absence  of  statutory  provi- 
sions to  the  eftect  that  a  will  so  executed 
should  be  operative  In  such  a  manner.'  Vol- 
mne  SI,  page  1130. 

"In  the  leading  American  case  of  Blagge  v. 
Miles  (1841)  1  Story,  426,  Fed.  Cas.  No.  1,470, 
Judge  Story  said:  'It  Is  now  admitted  to  be 
established,  as  a  general  rule,  that  the  In- 
tention of  the  testator  is  the  pole  star  to  di- 
rect the  court  in  the  interpretation  of  wills. 
Similar  doctrines  now  generally  prevail  in 
regard  to  the  execution  of  powers,  and  es- 
pecially in  regard  to  their  execution  by  last 
wills  and  testaments.  The  intention  to  exe- 
cute the  power  must  be  apparent  and  clear, 
80  that  the  transaction  is  not  fairly  suscep- 
tible of  any  other  Interpretation.  If  it  be 
doubtful,  under  all  the  circumstances,  then 
that  doubt  will  prevent  It  from  being  deemed 
an  execution  of  the  power.  Three  classes  of 
cases  have  been  held  to  be  sufficient  demon- 
stration of  an  intended  execution  of  the  pow- 
er: (1)  Where  there  has  been  some  reference 
in  the  win,  or  other  instrument,  to  the  pow- 
er ;  (2)  or  a  reference  to  the  property,  which 
is  the  subject  on  which  it  is  to  be  executed ; 
(3)  or  where  the  provision  in  the  will  or  oth- 
er instrument  executed  by  the  donee  of  the 
power  would  otherwise  be  Ineffectual  or  a 
mere  nullity ;  in  other  words.  It  would  have 
no  operation,  except  as  an  execution  of  the 
power.' 

"The  rule  Just  stated  was  approved  in 
Blake  v.  Hawkins,  98  U.  S.  315,  25  L.  Ed. 
139,  and  in  Lee  v.  Simpson,  134  U.  S.  672, 
10  Sup.  Ct  631,  33  L.  Ed.  1038,  and  is  gener- 
ally, though  not  universally,  recognized 
throughout  the  country,  where  it  has  not 
been  altered  by  statute.  Lane  v.  Lane  (1903) 
4  Pennewill  (Del.)  368,  55  Atl.  184,  64  L.  R.  A. 
849,  103  Am.  St  Rep.  122.  This  rule  of  con- 
struction was  a  necessary  result  of  that  other 
common-law  rule,  which  declared  that  a  will 
devising  real  estate  took  effect  at  the  date  of 
its  execution ;  and,  by  analogy,  a  will  tnklng 
effect  before  the  creation  of  a  power  of  ap- 
pointment would  not  operate  to  execute  the 
subsequently  created  power.  Jones  v.  South- 
all,  32  Beav.  31;  In  re  Phlllipps,  L.  R.  41  Ch. 
Dlv.  417;  Re  Hayes  (1900)  2  Ch.  332;  Mur- 
ray's Estate,  13  Wkly.  Notes  Cas.  (Pa.)  552; 
Matteson  t.  Ooddard,  17  R.  I.  299,  21  Atl. 
914;  Harvard  College  v.  Balch,  171  111.  275, 
49  N.  E.  543;  Dunn's  Appeal,  85  Pa.  94; 
Lepley  v.  Smith,  13  Ohio  Cir.  Ct.  R.  189. 

"The  rule  lias,  however,  been  affected  by 
the  following  sections  of  the  Kentucky  stat- 
utes: 

"  '4839.  A  will  shall  be  construed  with  ref- 
erence to  the  real  and  personal  estate  com- 
prised in  it,  to  speak  and  to  take  effect  as  if 
it  bad  been  executed  Immediately  before  the 
death  of  the  testator  unless  a  contrary  in- 
tention shall  appear  by  the  will.'  (Russell's 
St.  {  S962.) 

"'4845.  A  devise  or  bequest  shall  extend 


to  any  real  or  personal  estate  over  which  the 
testator  has  a  discretionary  power  of  appoint- 
ment and  to  which  It  would  apply  if  the 
estate  was  his  own  property,  unless  a  con- 
trary intention  shall  appear  by  the  wllL' 
(Section  3968.) 

"It  thus  appears  that  section  4839  removes 
the  technical  reason  for  the  rule  by  making 
the  will  take  effect  after  the  grant  of  the 
power,  while  section  4845  dispenses  with  the 
requirements  that  the  will  should  refer  to  the 
power  of  appointment  or  the  property  which 
is  the  subject  on  which  u  Is  to  be  executed. 

"In  speaking  of  this  last  section,  in  Her- 
bert's Guardian  v.  Herbert's  Ex'r,  85  Ky. 
147,  2  S.  W.  686,  8  Ky.  Law  Rep.  752,  the 
court  said:  The  exercise  of  the  power,  if  it 
had  been  attempted  by  the  will  of  Sidney 
Herbert,  would  certainly  not  have  been  good 
at  common  law,  because  it  nowhere  appears 
from  the  face  of  that  paper  that  such  was 
his  purpose.  This  doctrine  has  been  modi- 
fled  by  our  statute.  This  provision  of  flie 
statute  evidently  means  that  when  the  power 
of  appointment  is  given,  to  be  exercised  by 
a  last  will,  that  a  devise  of  the  testator's 
whole  estate  to  the  person  who,  in  the  tes- 
tator's discretion,  he  has  the  right  to  des- 
ignate, the  person  thus  designated  will  take 
under  the  devise,  and  the  same  shall  be  re- 
garded as  an  execution  of  the  power,  al- 
though the  power  given  may  not  be  men- 
tioned or  referred  to.'  See,  also,  Payne  v. 
Johnson,  95  Ky.  184,  24  S.  W.  238,  609. 
These  two  sections  from  our  statute  are  tak- 
en from,  and  are  substantially  Identical  with, 
sections  124  and  27  of  the  English  wills  act. 
St.  7  Wm.  IV  &  1  Vict.  c.  26. 

"Applying  the  English  act  in  Thomas  ▼. 
Jones,  2  Johns.  &  H.  475,  31  L.  J.  Ch.  (N. 
S.)  732,  Vice  Chancellor  W.  Page-Wood  said: 
'The  twenty-fourth  section  enacts  that  every 
will  shall  be  construed  with  reference  to  the 
real  and  personal  estate  comprised  therein, 
to  speak  and  to  take  effect  as  if  It  had  been 
executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  Intention  shall 
appear  by  the  will;  and  by  the  twentj'-sev- 
enth  section  (for  the  two  are  connected  to- 
gether) it  is  enacted  that  a  general  devise 
of  real  estate  shall  be  construed  to  include 
any  real  estate  which  the  testator  may  have 
power  to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as  an  execu- 
tion of  such  power,  unless  a  contrary  inten- 
tion shall  appear  by  the  will.  The  twenty- 
fourth  section  draws  down  the  will  to  the 
date  of  the  death  of  the  testator,  thus  getting 
over  the  difficulty  as  to  after-acquired  prop- 
erty. It  seems  to  me  to  be  the  true  con- 
struction of  the  statute,  coupling  the  twen- 
ty-fourth and  twenty-seventh  sections  togeth- 
er, that  a  will  may  operate  as  an  execution 
of  all  powers  in  the  testator  immediately  be- 
fore his  death.  If  that  construction,  which 
was  come  to  in  Stillman  ▼.  Weedon,  16  81m. 
26,  18  L.  T.  Ch.  (N.  S.)  46.  be  sound  (and 
Lord  St  Leonards  does  not  dissent  from  10, 
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a  person  sui  juris  must  be  held  to  intend 
bis  will  to  operate  on  powers  wliicb  be  baa 
not  at  the  date  of  executing  U,  but  wblcb  he 
acquired  before  bis  death.'  The  same  con- 
struction was  given  the  statute  in  Corfleld 
V.  Polland,  3  Jur.  (N.  S.)  1203,  and  In  Hodson 
T.  Dancer,  16  Weelt.  Rep.  1101. 

"The  modified  rule  under  the  statute  as 
laid  down  In  the  English  case  last  above  cit- 
ed seems  entirely  sound:  and,  as  the  Ken- 
tacky  statute  is  substantially  the  same  as 
the  E^ngllsb  statute  which  has  been  construed 
tn  these  cases,  it  seems  entirely  proper  that 
the  construction  there  given  should  be  fol- 
lowed here.  I  therefore  conclude  that  a  will 
may,  under  the  statute,  execute  a  power  of 
appointment  thereafter  created. 

"It  is  contended,  however,  that,  although 
It  be  true  in  ordinary  cases  that  a  will  exe- 
cuted in  1881  would  under  our  statutes  be  a 
valid  execution  of  a  power  subsequently 
granted  in  1894,  it  cannot  so  operate  in  this 
case,  because  Mary  Bernet  was  a  married 
woman  in  1881 ;  and  since,  at  that  time,  she 
had  neither  a  separate  estate  nor  a  power  of 
appointment,  her  will  was  invalid  for  want 
of  capacity  to  then  make  11 

"The  General  Statutes  of  1873  which  were 
•  In  force  In  1881,  when  Mary  Bernet  made  her 
will,  provided  as  follows:  'A  married  woman 
may  by  will  dispose  of  any  estate  secured  to 
her  separate  use  by  deed  or  devise  or  in  the 
exercise  of  a  written  power  to  make  a  will.' 
Chapter  113,  {  4. 

"We  have  here  two  classes  of  cases  in 
which  a  married  woman  could  then  make  a 
will:  First,  she  could  so  dispose  of  her  sep- 
arate estate;  and,  second,  she  could  also 
make  a  will  in  the  exercise  of  a  written 
power  of  appointment;  and  while  the  deed 
of  July  12,  1804,  from  Francis  to  his  wife, 
Mary,  did  not  create  in  her  a  separate  es- 
tate, it  did  give  her  'the  power  and  authority 
to  dispose  of  the  said  property  by  her  last 
will  and  testament' 

"But  In  discussing  this  point  we  should 
not  overlook  the  plain  and  evident  distinc- 
tion between  the  general  incapacity  of  a  mar- 
ried woman,  in  1881,  to  make  a  will  devising 
ber  general  estate,  and  her  Incapacity  to  ex- 
ecute a  testamentary  power  for  want  of  a 
present  existence  of  her  power.  In  the  first 
instance  her  will,  like  the  will  of  an  infant 
or  an  insane  person,  is  absolutely  void  for 
all  purposes,  as  was  held  In  Gregory  v. 
Gates.  92  Ky.  532,  18  S.  W.  231,  13  Ky.  Law 
Rep.  761 ;  while  her  will  made  in  the  exercise 
of  a  testamentary  power  of  appointment,  al- 
though it  may  prove  abortive  for  want  of  a 
then  existing  power,  it  may,  nevertheless, 
like  powers  granted  to  persons  discovert,  be- 
come eflTective  by  the  acquisition  of  the  pow- 
er before  her  death.  In  this  latter  case,  the 
statute  saved  the  power  of  appointment  by 
making  it  take  effect  after  the  creation  of 
the  power;  thus  bringing  it  within  the  gen- 
eral mle  that  a  will  may  under  our  statutes 
be  a  valid  exercise  of  the  power  of  appoint- 


ment subsequently  created.  Hickman  v. 
Brown,  88  Ky.  378,  11  S.  W.  199,  10  Ky.  Law 
Rep.  952,  Is  not  at  all  inconsistent  with  this 
view,  because  in  that  case  Mrs.  Brown,  at 
the  time  of  her  death,  had  neither  separate 
estate  nor  the  power  of  appointment — the 
only  two  contingencies  under  which  she 
could  then  make  a  valid  will. 

"This  subject  was  well  discussed  by  Vice 
Chancellor  Sir  W.  Page-Wood  (afterwards 
Lord  Chancellor  Hatherly),  in  Thomas  v. 
Jones,  supra,  in  the  following  language:  'I 
have  now  to  consider  the  effect  of  the  eighth 
section.  In  Bernard  v.  Mlnshull  the  question 
was,  whether  a  general  gift  by  a  married 
woman  would  operate  to  pass  property  over 
which  she  had  only  a  testamentary  power. 
And  the  argument  there  was,  as  here,  that 
the  intention  of  the  eighth  section  was  that 
no  will  by  a  married  woman  should  be  valid, 
except  such  a  will  as  she  might  have  made 
before  the  passing  of  the  act  The  explana- 
tion I  then  gave  (to  which  I  still  adhere) 
was  that,  inasmuch  as  a  previous  section  had 
enacted  that  all  property  might  be  disposed 
of  by  will  which  seemed  to  be  a  general  and 
complete  enactment  it  was  necessary  to  in- 
troduce the  two  sections,  seventh  and  eighth, 
by  one  of  which  it  is  declared  that  no  will 
made  by  an  Infant  under  21  shall  be  valid, 
and  by  the  other,  that  no  will  made  by  a 
married  woman  shall  be  valid,  except  such  a 
will  as  might  have  been  made  before  the 
passing  of  the  act  That  answers  Mr.  Wil- 
liams' argument.  Be  suggests  that  if  you 
construe  the  twenty-fourth  section  as  apply- 
ing to  the  case  of  a  married  woman,  then  a 
married  woman  having  made  a  simple  will, 
and  becoming  discovert  before  death,  the 
twenty-fourth  section  would  make  the  will 
valid.  The  answer  Is  that  the  eighth  section 
was  meant  to  meet  that  case.  In  the  same 
way  as  to  Infants,  it  may  be  argued  that  an 
infant  may  attain  full  age,  and  that  a  will 
made  before  that  time  would  speak  from  his 
death  and  become  valid.  And  so  It  would 
but  for  the  seventh  section,  which  annuls  all 
wills  made  by  persons  under  Incapacity  from 
the  moment  of  their  being- made;  and  the  true 
construction,  I  apprehend,  of  the  seventh 
and  eighth  sections  Is  that  the  statute  does 
not  give  capacity  to  those  who  have  no  tes- 
tamentary capacity;  but  when  persons  have 
capacity  to  will,  as  in  the  case  of  a  married 
woman  with  a  testamentary  power,  then 
you  must  deal  with  the  will  so  made  accord- 
ing to  all  the  rules  of  construction  which  are 
laid  down  by  the  acts  as  to  wills  In  general. 
That  is  the  conclusion  to  which  I  come  upon 
that  part  of  the  subject.  This  lady  having 
capacity  to  make  a  testamentary  appoint- 
ment in  the  first  instance,  it  is  no  answer  to 
say  that  she  had  no  capacity  to  will  because 
she  is  not  yet  a  survivor ;  that  would  apply 
just  as  much  to  a  feme  sole,  or  a  man,  and 
does  not  dQ)end  on  the  special  incapacity  of 
coverture  which  the  eighth  section  was  in- 
serted to  preserve.    A  man  has  no  capacity 
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to  make  a  gift  nnder  a  power  before  he  has 
acquired  it  Nevertheless,  when  a  testator 
makes  a  general  bequest  and  afterwards  ac- 
quires a  power,  that  power  takes  effect  by 
virtue  of  the  general  bequest,  and  the  rule 
applies  equally  to  a  married  woman.  The 
construction  I  give  to  the  eighth  section  1b 
that  it  disables  a  married  woman  from  do- 
ing anything  which  before  the  passing  of 
the  act  she  could  not  have  done  by  reason  of 
her  coverture;  It  preserves  the  Incapacity  of 
her  coverture  as  it  stood  before  the  act,  but, 
as  regards  any  incapacity  arising  from  mat- 
ters Independent  from  coverture,  applicable 
to  men  and  women  alike,  the  statute  was 
not  intended  to  draw  a  distinction  between 
married  women  and  other  persons.  The  state 
makes  the  will  operate  as  If  executed  im- 
mediately before  the  death,  and  the  effect  of 
this  is,  in  the  case  of  a  married  woman,  that 
she  must  be  regarded  as  a  married  woman 
executing  the  Instrument  immediately  before 
her  death,  and  passing  thereby  everything  of 
which,  at  the  time  of  her  death,  she  had  ac- 
quired a  power  of  disposing.'  This  case  was 
approved,  upon  appeal.  In  an  opinion  by  Lord 
Westbury.    1  De  Gex,  J.  &  S.  63. 

"In  applying  the  general  rule  as  hereto- 
fore announced,  I  can  see  no  reason  for  put- 
ting the  wife,  who  has  an  express  power  of 
appointment  given  her,  upon  a  different  foot- 
ing from  ber  husband,  who  exerdses  no 
greater  power  of  appointment  under  a  like 
power.  Every  reason  that  sustains  his  right 
to  exercise,  by  will,  a  power-  subsequently 
granted  to  him,  equally  sustains  the  wife's 
similar  right,  where  a  statute  gives  her  the 
right  to  make  a  will. 

"3.  But  it  is  contended,  not  only  that  the 
will  of  1881  was  not  an  effective  disposition 
under  the  General  Statutes  of  a  separate  es- 
tate thereafter  acquired,  but  that  it  could  not 
be  an  effective  disposition  of  a  separate  es- 
tate under  the  act  of  1894,  because,  in  1881, 
Mrs.  Bemet  could  only  devise  her  equitable 
separate  estate,  while,  under  the  act  of  1894, 
she  is  given  power  to  devise  her  statutory 
separate  estate. 

"The  act  of  March  15,  1894,  known  as  the 
Weissinger  'Married  Woman's  Act'  (Laws 
1894,  c.  76),  and  now  embodied  In  part  in  sec- 
tion 2147,  Ky.  St  (secUon  4654,  Russell's  St.), 
provides  as  follows:  'A  married  woman  if 
she  be  of  sound  mind  and  21  years  of  age 
may  dispose  of  her  estate  by  last  will  and 
testam^it  subject  to  the  provisions  of  this 
act* 

"This  argument  is  based  upon  the  two  er- 
roneous propositions,  that  this  land  was  held 
by  Mrs.  Bernet  as  her  separate  estate,  and 
that  the  Weissinger  act  emi)owered  the  wife 
to  dispose  of  her  separate  estate  without 
a  written  power,  or,  rather,  made  a  sepa- 
rate estate  of  what  had  theretofore  been 
general  estate,  so  as  to  enable  ber  to  de- 
vise It  under  section  4  of  chapter  113,  Gen. 
St,  above  quoted. 


"It  is  evident,  however,  that  the  purpose 
and  effect  of  the  act  of  1894  was  to  enlarge 
the  wife's  power  of  disposition  by  enabling 
ber  to  dispose  of  her  estate  of  any  kind, 
both  general  and  separate  estate,  whereupon 
the  old  provision  found  in  section  4  of 
chapter  113  of  the  General  Statutes  neces- 
sarily disappeared  from  our  statutes.  And 
in  view  of  the  fact  that  the  statute  of  1881 
gave  a  married  woman  a  right  to  dispose 
of  her  estate  'secured  to  her  separate  use  by 
deed  or  devise,'  while  the  act  of  1894  gives 
her  the  right  to  dispose  of  her  estate  of 
every  kind,  it  cannot  be  said  that  the  Legis- 
lature intended  to  draw  the  distinction  con- 
tended for.  Moreover,  the  trend  of  modem 
authority  supports  the  conclusion  that  there 
is  no  distinction  under  the  chancery  rules 
arising  out  of  the  formal  nature  of  the 
wife's  separate  estate,  with  reference  to 
whether  it  vested  at  common  law,  or  by  stat- 
ute, or  in  equity.  James  v.  Gray,  131  Fed. 
401,  65  C.  C.  A.  385,  1  L.  R.  A.  (N.  S.)  321; 
Pomeroy's  Eq.  Juris.  (2d  Ed.)  U  79  and  90. 

"But  this  case  presents  no  such  question. 
There  is  no  separate  estate  or  any  attempt 
to  dispose  of  one.  The  terms  of  the  deed  are 
not  sufficient  to  create  a  separate  estate,  and 
the  fact  that  her  husband  conveyed  the  land 
directly  to  his  wife  does  not  have  the  effect 
of  creating  a  separate  estate  In  the  wife. 
Graine  v.  Edwards,  92  Ky.  109, 17  S.  W.  211, 
13  Ky.  Law  R^.  499. 

"4.  The  deed  by  which  Francis  Bernet 
conveyed  this  lot  to  his  wife,  Mary,  was  exe- 
cuted and  delivered  July  12,  1894,  after  the 
Weissinger  act  of  March  15,  1894,  had  become 
effective  as  the  law;  and  it  Is  contended  by 
plaintiff  that  her  will  of  1881,  Invalid  then 
as  a  disposition  of  her  general  estate,  be- 
came valid  by  virtue  of  the  Weissinger  act 
of  1894,  without  ever  having  re-executed  ber 
will  made  In  1881.  It  is  argued  that  she 
knew  that  the  act  of  1894  had  given  her 
the  right  to  dispose  of  her  property  by  will, 
and  that  by  another  express  provision  of 
the  statute  her  will  would  be  treated  as  if 
it  had  been  executed  immediately  before  her 
death ;  and  under  these  circumstances — there 
being  no  restrictions  as  to  either  right — she 
might  well  inquire.  Why  should  she  be  re- 
quired to  go  through  the  formality  of  making 
a  new  will? 

"It  is  true  the  Weissinger  act  of  1894  not 
only  supplanted  section  4  of  chapter  113  of 
the.  General  Statutes,  which  bad  confined  a 
married  woman's  rights  to  make  a  will  to  the 
two  cases  of  her  separate  estate  and  the  exer- 
cise of  a  written  power  of  appointment,  but 
it  enlarged  her  power  by  wiping  out  these 
restrictions.  But  the  power  granted  by  tbe 
Weissinger  act  was  not  in  existence  when 
Mrs.  Bemet  made  the  will  in  1881 ;  and  it 
is  the  absence  of  that  power  which  invali- 
dates the  will,  except  as  to  the  exercise  of 
appointment — a  power  expressly  given  ber 
by  the  statute  then  In  forc&    I  think  this 
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question  Is  concluded  against  tbe  plaintiffs 
by  the  dedslon  In  Gregory  t.  Gates,  92  Ky. 
532,  18  S.  W.  231,  13  Ky.  Law  Rep.  761. 

"Mrs.  Bemet'a  will  does  not,  by  its  terms, 
purport  to  exercise  any  power  of  disposition, 
and  It  is  only  by  virtue  of  section  4845,  Ky. 
St,  above  quoted,  that  it  can  be  construed 
to  be  a  valid  execution  of  the  power.  The 
win  Is  drawn  in  general  terms,  and  would, 
undoubtedly,  have  disposed  of  her  general 
estate  if  it  had  been  executed  after  the 
passage  of  the  Weissinger  act  of  1894.  But 
when  Mrs.  Bemet  executed  her  will  In  1881, 
8be  had  no  power  to  dispose  of  her  general 
estate.  So,  while  her  will  is  a  good  execu- 
tion of  the  iKtwer  subseqnently  created,  it  is 
not  a  valid  will  under  the  Weissinger  act 
Page  on  Wills,  {  93;  Anderson  v.  Miller,  6 
J.  J.  Marsh.  573 ;  Mullock  v.  Souder,  5  Watts 
A  S.  (Pa.)  198. 

"I  conclude,  therefore,  that  under  our  stat- 
utory modlflcation  of  the  common-law  rule, 
a  will  may  effectively  execute  a  power  of 
appointment  thereafter  created,  and  that  the 
will  applies  equally  to  the  will  of  the  mar- 
ried woman  executed  in  1881,  pursuant  to 
the  authority  then  existing  under  the  Gen- 
eral Statutes,  by  which  a  married  woman 
could  make  a  will  in  the  exercise  of  a  power ; 
and  that,  while  Mrs.  Bemet's  will  of  1881 
was  not  a  valid  will  under  the  Weissinger 
act  of  1894,  it  operated  as  a  valid  exercise 
of  the  power  of  appointment  under  the  rule 
above  mentioned." 

Judgment  affirmed.  Whole  court,  except 
MILLER,  J.,  sitting. 


CITY   OF   NEWPORT   v.    SCHOOLFIELD. 
(Court  of  Appeals  of  Kentucky.    Feb.  15, 1911.) 

1.  MOWICIPAL  CORPOBAnOKS  (|  365»)— STREET 

Impboveukrtb— Charaotbb  or  Material— 

Waivkb. 

By  formally  accepting  street  improvement 
with  knowledge  of  the  brand  of  brick  used,  a 
city  waived  a  requirement  In  the  contract  for 
another  brand. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  898;  Dec  Dig.  f 
365.*] 

2.  MumCIFAI.    COBPORATIONS    (}    854*)— CON- 

iBACTS— Power  or  Council  Comuittees. 
Under  Ky.  St  H  3094,  3096  (Russell's  St. 
H  1205,  1207)  giving  the  general  conncila  of 
certain  cities  control  over  street  improvements, 
a  committee  of  the  council  is  powerless  to  modi- 
fy a  contract  for  such  an  improvement 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  354.*] 

8.  MURICIPAI,  COBPOBATIONS  (8  360*)— Stbbet 

luPBOVEVENTS— Implied  Contbacts. 

No  implied  promise  by  a  city  to  make  pay- 
ment above  the  contract  price  of  a  street  im- 
provement arises  from  its  acceptance  of  work 
with  knowledge  of  beneficial  changes  therein. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  892,  892%;  Dec. 
Dig.  I  360.*] 


4.  Municipal  Cobpobations  (i  874*)— Stbebt 
IifPBOVEMENT  Contracts— Bbeach  bt  Citt 
—Rights  op  Contractor. 

A  street  contractor  having  begun  work 
on  being  notified  to  proceed  under  bis  contract, 
though  he  had  notified  the  city  that  he  would 
not  build  the  street  under  the  contract  price 
becanse-  cost  of  labor  and  material  had  ad- 
vanced while  he  was  delayed  in  commencing 
work,  cannot  recover  damages  for  the  city's 
breach  of  the  contract  in  so  delaying  him. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  374.*] 

5.  Estoppel  (J  78*)— Claims  in  Opposition 
TO  Contract — Rioht  to  Assert. 

A  party  to  a  written  contract  cannot  ex- 
ecute his  part,  and  then  claim  rights  in  opposi- 
tion to  the  contract  in  the  absence  of  fraud, 
accident,  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  204-210;   Dec.  Dig.  S  7a»] 

Appeal  from  Circuit  Court,  Campbell 
County. 

Action  by  R.  L.  Scfaoolfleld  against  the 
City  of  Newport.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  with  in- 
structions. 

C.  T.  Baker,  for  appellant  Samuel'  C 
Bailey,  for  appellee. 

MILLER,  J.  Pursuant  to  a  resolution  of 
the  general  counsel  of  the  city  of  Newport 
its  mayor  entered  into  a  written  contract  on 
September  10, 1906,  with  the  appellee.  School- 
field,  by  which  School  field  agreed  to  recon- 
struct Eleventh  street  between  Brighton  and 
Isabella  streets,  in  said  city,  with  concrete 
curbing  and  a  brick  roadway,  at  the  prices 
specified  in  the  contract  Section  76  of  the 
specifications  which  were  made  a  part  of 
the  contract  reads  as  follows:  "The  work 
shall  be  commenced  when  directed  by  super- 
intendent of  public  works  and  dty  engineer 
days  after  the  execution  of  the  con- 


tract, and  shall  be  completed  within  sixty 
days  thereafter,  unless  an  extension  of  time 
is  granted  by  the  general  council,  but  delay 
caused  by  the  suspension  of  work  by  order 
of  the  superintendent  of  public  works  or  city 
engineer  shall  not  be  Included  as  against  the 
contractor  in  computing  said  time." 

The  petition  alleges  that  it  was  well  un- 
derstood between  the  contracting  parties 
that  such  notice  would  be  given  within  10 
dnys  from  the  day  of  signing  the  contract. 
The  work  was  greatly  delayed  in  waiting  up- 
on the  street  railway  company,  which  was 
to  lay  its  concrete  foundation  under  its 
tracks  before  the  street  could  be  reconstruct- 
ed. Finally,  on  July  18,  1907,  Schoolfield 
addressed  a  written  communication  to  the 
general  council  of  the  city  stating  that,  since 
the  signing  of  the  contract,  he  had  at  ail 
times  been  ready  to  perform  his  undertaking 
thereunder,  but  had  been  prevented  from  do- 
ing so  by  the  city ;  and  that  in  the  mean- 
time the  cost  of  labor  and  the  prices  of  the 
materials  that  would  be  necessary  to  carry 
out  the  contract  had  so  greatly  Increased 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dlx.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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that  be  could  not  proceed  with  said  contract, 
unless  tbe  defendant  would  pay  the  cost  of 
labor  and  material  in  excess  of  wbat  would 
have  been  the  cost  thereof  had  he  been  per- 
mitted to  perform  the  contract  within  a  rea- 
sonable time.  The  contract  called  for  Pee- 
bles block  in  the  reconstruction  of  the  brick 
pavement.  In  'his  communication  to  the 
council  Schoolfield  further  said  that  Peebles 
block  could  not  be  obtained,  but  that  some 
other  block,  acceptable  to  the  council,  could 
be  used.  He  estimated  the  extra  cost  at 
$1,236.70,  and  closed  his  communication  as 
follows:  "Therefore,  if  you  desire  me  to  pro- 
ceed, I  request  that  you  agree  to  pay  the  dif- 
ference between  the  price  of  labor  and  ma- 
terials at  the  time  said  contract  was  entered 
into,  and  the  price  of  same  at  the  present 
time  to  me,  and  allow  me  to  substitute  the 
Logan  block  or  some  other  block  acceptable 
to  the  general  council."  The  only  action 
taken  upon  the  communication  by  the  general 
council  was'  to  refer  it  to  the  law  and  im- 
provement committee  and  the  city  solicitor. 
On  August  10,  1907,  pursuant  to  a  resolution 
of  the  general  council,  the  city  engineer 
wrote  to  Schoolfleld  as  follows:  "You  are 
hereby  directed  to  proceed  with  your  con- 
tracts on  Eleventh  street  and  on  Tenth 
street  Omit  the  Iron  protection  strips  on 
both  contracts."  On  August  14,  1907,  the 
mayor  of  the  city,  pursuant  to  the  same  reso- 
lution, wrote  Schoolfleld  as  follows:  "You 
are  hereby  notified  to  immediately  proceed 
with  the  construction  of  Efleventh  street  be- 
tween Brighton  street  and  Isabella  street, 
pursuant  to  your  contract  with  the  city  of 
Newport,  of  date  September  10,  1906." 
Schoolfleld  began  work  on  August  10,  1907; 
and  having  completed  it  to  the  satisfaction 
of  the  city,  it  accepted  the  work  and  paid 
Schoolfleld  $4,735.49  therefor  on  September 
17,  190S,  that  being  the  amount  called  for  by 
the  contract.  It  became  necessary,  however, 
In  doing  the  work  to  substitute  some  other 
block  In  place  of  the  Peebles  block,  which 
could  not  be  obtained ;  and,  with  the  consent 
of  the  improvement  committee  of  the  gen- 
eral council,  Athens  block  was  used  in  the 
construction  of  the  pavement.  The  general 
council  took  no  action  upon  Schoolfield's  re- 
quest that  he  be  allowed  to  use  a  substitute 
in  the  place  of  the  Peebles  block;  and  the 
only  authority  he  had  to  make  that  change 
was  the  verbal  consent  of  the  improvement 
committee. 

On  April  4,  1910,  Schoolfleld  brought  this 
suit  against  the  dty  of  Newport  to  recover 
$1,429.73,  which  he  was  compelled  to  pay 
for  the  materials  and  labor  In  making  the 
street,  in  excess  of  the  sum  he  would  have 
been  required  to  pay  if  he  had  done  tbe  work 
within  a  reasonable  time  after  the  making 
of  the  contract.  A  demurrer  to  the  petition 
was  overruled.  In  addition  to  a  traverse,  the 
answer  pleads  (1)  that  the  appellant  had 
paid  Schoolfleld  $4,735.49  on  February  17, 


1908,  In  satisfaction  of  the  work  under  the 
contract ;  (2)  that  the  ordinance  under  which 
the  contract  was  made  had  not  been  pnblisb- 
ed  or  advertised  in  a  newspaper,  as  required 
by  law;  and  (3)  that  the  appellee,  without 
the  authority  of  the  appellant,  had  used 
Athens  blo<^  brick  in  the  reconstruction  of 
the  street  In  place  of  Peebles  block  brick, 
as  required  by  the  contract,  and  that  by 
reason  thereof  the  appellant  had  been  dam- 
aged in  the  sum  of  $1,429.73.  The  two  last- 
named  defenses  have  been  practically  aban- 
doned; they  were  not  urged  upon  the  trial 
in  the  circuit  court,  and  are  not  insisted  upon 
here.  Moreover,  the  defense  that  appellee 
had  used  Athens  block  brick  In  the  recon- 
struction of  the  street  Instead  of  Peebles 
block  brick  is  not  well  laid,  in  view  of  tbe 
fact  that  the  appellant  has  formally,  and 
by  a  proper  resolution,  accepted  the  street 
as  made,  and  has  paid  for  It  with  full  knowl- 
edge of  the  fact,  and  as  a  compliance  with 
the  contract.  In  addition  to  the  question 
of  law  raised  by  the  demurrer  to  tbe  peti- 
tion, the  case  was  chiefly  tried  below,  and 
has  been  urged  here,  upon  the  first  defense 
above  set  forth,  which  pleads  that  when 
appellant  paid  the  $4,735.49  on  February  17, 
1908,  It  paid  the  appellee  all  that  was  due 
him  under  the  contract,  and  in  full  compli- 
ance therewith. 

Upon  the  trial  below,  the  apiiellant  of- 
fered to  show  that  the  Improvement  commit- 
tee of  the  council  had  an  agreement  with 
Schoolfleld,  whereby  he  was  iwrmitted  to 
change  the  block  from  Peebles  block  to  Ath- 
ens block,  which  was  an  Inferior  block.  In 
consideration  of  his  agreement  to  do  the 
work  at  the  same  prices  as  those  called  for 
in  the  original  contract  The  cirailt  court 
declined  to  allow  the  city  to  show  that  fact, 
because  no  such  issue  ha4  been  raised  by  the 
pleadings.  The  court  overruled  appellant's 
motion  for  a  peremptory  instruction  to  the 
jury  to  find  for  the  defendant.  The  petition 
is  framed  upon  the  Idea  that  the  work  hav- 
ing been  performed  after  appellee's  notice  to 
tbe  general  council  and  pursuant  to  their 
subsequent  notice  to  proceed  with  the  work, 
there  was  an  agreement  on  the  part  of  the 
city  to  permit  him  to  do  the  work  onder  the 
suggested  altered  terms.  The  petition  does 
not  in  its  terms  ask  damages ;  it  merely  al- 
leges that  in  response  to  Schoolfield's  com- 
munication to  the  general  council,  that  body 
directed  the  mayor  to  notify  Schoolfleld  to 
commence  work  under  the  contract,  and  that 
he  had  done  the  work.  The  court,  however. 
Instructed  the  Jury  upon  the  theory  that  this 
was  a  case  for  damages,  and  the  Jury  found 
for  the  plaintiff  and  flxed  the  damages  at 
$964.75..  From  a  Judgment  for  that  amount 
the  city  of  Newport  prosecutes  this  appeal. 
The  several  views  of  the  law  of  this  case  as 
presented  by  the  parties  thereto  may  be  dis- 
cussed under  tbe  following  three  beads:  (1> 
Was  the  work  done  under  the  contract  as 
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modified  by  the  Improvement  committee  and 
appellee?  (2)  Has  appellee  a  right  to  main- 
tain this  action  upon  a  contract  to  be  implied 
from  the  benefits  received  by  the  appellant? 
And  (3)  the  work  having  been  done  under  the 
original  contract,  has  appellee  a  cause  of 
action  for  its  breach? 

1.  Did  the  agreement  between  Schoolfleld 
and  the  Improvement  committee  amount  to 
a  new  contract,  or  a  modification  of  the  orig- 
inal contract?  Section  3094,  Ky.  St.  (section 
1205,  Russell's  St.),  provides  that  the  general 
coandl  of  cities  of  the  second  class  (Newport 
being  a  city  of  that  class)  shall  have  and 
exercise  exclusive  control  and  power  over 
the  streets  and  highways.  Including  the  pav- 
ing and  repavlng  thereof;  while  section  3096 
(section  1207)  provides  that  the  general  coun- 
cil may  provide  for  the  construction  and  re- 
construction of  streets  by  ordinance.  No  oth- 
er body,  officer,  or  agent  is  given  authority  to 
do  this  work,  and  the  general  council  may 
authorize  it  by  ordinance  only.  In  the  case 
at  bar,  the  Improvement  committee  had  no 
authority  to  change  the  old  contract  or  to 
make  a  new  contract  with  Schoolfleld  for 
the  reconstruction  of  the  street;  since  the 
liegialature  In  its  wisdom  had  lodged  that 
power  with  the  general  council  of  the  city, 
consisting  of  two  separate  boards  whose  ac- 
tion was  to  be  approved  by  the  mayor.  It 
Trould.  indeed,  be  an  unusual  exercise  of 
this  Important  power  if  a  committee  of  one 
or  both  of  these  boards  should  be  allowed  to 
exercise  the  power  which  can  only  be  exer- 
cised by  both  boards  and  In  the  manner  point- 
ed out  by  the  statute.  In  Abbott's  late  work 
on  Public  Corporations,  S  170,  the  rule  Is  an- 
nounced in  the  following  explicit  terms:  "The 
legal  principle  cannot  be  too  often  repeated 
that  a  public  corporation  is  not  bound  by 
acts  of  its  agents  coming  within  the  apparent 
scope  of  their  power  and  authority.  Their 
authority  to  act  must  be  explicit  and  direct 
titat  the  corporation  be  bound.  There  are 
found  therefore  many  contracts  made  or  at- 
tempted to  be  made  by  public  officials  held 
Invalid  which,  If  executed  on  behalf  of  a 
private  corporation  or  a  natural  person, 
would  be  enforced.  The  power  of  public  of- 
ficials to  bind  a  corporation  in  the  making 
of  a  contract  or  of  the  corporation  Itself  to 
contract  Is  closely  scrutinized,  and,  unless 
the  same  clearly  appears,  its  existence  will 
not  be  presumed.  Contracts  made  by  officials 
concerning  matters  which  do  not  come  with- 
in the  scope  of  duties  thus  specified,  or  for 
which  authority  does  not  exist,  cannot  be 
enforced.  This  doctrine  is  most  emphatical- 
ly applied  In  connection  with  those  acts  In- 
-volvlng  the  expenditure  of  public  moneys. 
The  authority  of  public  agents  or  officials 
being  thus  special  and  limited,  all  persons 
dealing  with  them  are  charged  with  notice 
of  such  limitations,  and  are  bound  at  their 
peril  to  ascertain  the  nature  and  the  extent 
of  their  authority,  and  especially  la  this  trne 


of  acts  or  duties  conferred  specifically  by 
statute." 

In  Trustees  of  Bellevlew  v.  Hohn,  82  Ky. 
1,  the  town  contracted  with  Hohn  for  the  im- 
provement of  certain  streets,  which  were  to 
be  x>aid  for  by  assessments  against  the  abut- 
ting property  holders.  Having  failed  to  hold 
the  property  owners  liable  for  the  debt,  for 
want  of  power  in  the  town  to  bind  them, 
Hohn  sued  the  town ;  and,  as  In  the  case  at 
bar,  undertook  to  enlarge  his  case  beyond  the 
terms  of  his  written  contract  by  averring  In 
his  petition  that  the  contract  was  entered  In- 
to with  the  express  understanding  that  the 
trustees  of  the  town  would  take  such  steps  as 
would  make  the  property  holders  liable.  In 
overruling  this  contention,  this  court  said: 
"The  duties  and  powers  of  municipal  corpo- 
rations are  prescribed  by  statute,  and  to 
make  them  liable,  like  natural  persons,  would 
be  to  license  those  who  are  invested  with  cor- 
porate control  to  place  onerous  burdens  upon 
the  Inhabitants  in  the  way  of  taxation  and 
otherwise,  regardless  of  the  powers  and  re- 
strictions found  in  the  charter,  and  by  which 
alone  the  rights  of  the  corporation  must  be 
determined.  Courts  have  found  it  necessary 
to  execute  the  powers  expressly  granted,  and 
to  refuse  to  make  corporations  liable  upon 
Implied  promises  by  reason  of  benefits  receiv- 
ed. This  is  done  for  the  protection  of  the 
Inhabitants  of  the  corporation,  and  because 
the  only  power  the  corporation  has  is  from 
the  law  creating  It,  and,  Instead  of  recogniz- 
ing a  more  liberal  rule,  the  courts  are  inclin- 
ed to  hold  corporations  and  their  agents  with- 
in the  letter  of  their  grant" 

In  District  of  Highlands  v.  Mlchle,  107  S. 
W.  216,  32  Ky.  Law  Rep.  761,  Mlchle  sued 
the  district  for  $150  for  fees  due  for  legal 
services  rendered  It.  He  had  been  employ- 
ed by  the  year,  under  a  contract  with  the 
district,  at  an  annual  salary  of  $200,  which 
had  been  fully  paid.  Mlchle  admitted  that 
he  had  no  contract  with  the  district  to  per- 
form the  services  for  the  value  of  which  he 
sued,  except  under  a  conversation  with  one 
or  more  of  the  district  trustees.  The  serv- 
ices for  which  be  sued  were  outside  of  his 
routine  duties  as  the  employed  attorney  of 
the  district,  and  were.  In  fact,  extra  services 
not  covered  by  his  contract,  but  rendered  to 
and  accepted  by  the  district.  So,  It  will  be 
seen  that  the  Mlchle  Case,  In  all  of  Its  essen- 
tial principles,  strongly  resembles  the  case 
at  bar.  In  holding  that  It  was  Incumbent 
upon  Mlchle,  in  order  to  recover,  to  show  a 
duly  authorized  contract  of  employment  with 
the  district,  this  court  said:  "The  trustees  of 
a  city  or  other  municipal  corporation  may 
not,  In  their  Individual  capacity,  employ  coun- 
sel to  represent  It  In  litigation ;  nor  does 
the  fact  that  an  attorney  renders  services 
to  a  municipal  corporatlbn  entitle  him  to  re- 
cover for  such  services  under  an  Implied 
contract.  Municipal  corporations  must  con- 
tract through  their  duly  authorized  boards. 
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and  the  Indlvldaal  tmstees  have  no  authority 
to  contract  for  them.  Murphy  v.  City  of 
LouiaTiUe,  9  Bosh,  189;  City  of  Covington 
V.  Hallam  &  My^rs,  16  Ky.  Law  Rep.  128; 
City  of  Owensboro  v.  Weir  &  Walker  [95  Ky. 
158,  24  S.  W.  115]  15  Ky.  Law  Rep.  506; 
Carroll  v.  City  of  St.  Louis,  12  Mo.  444;  DU- 
lon  on  Municipal  Corporations,  i  460.  As- 
suming the  services  of  the  plaintiff  to  have 
been  fully  worth,  in  intrinsic  merit,  tlie 
amount  claimed  by  him,  it  still  follows  that 
without  a  duly  authorized  contract  he  was 
not  entitled  to  recover  on  a  quantimi  memlt ; 
and  the  fact  that  the  corporation  received 
the  l>enefit  of  his  services  does  not,  as  said 
betoio,  create  a  contract  by  implication." 

This  doctrine  Is  too  firmly  established  by 
repeated  decisions  In  this  jurisdiction  to 
need  further  elaboration.  South  Bellevlew 
Lot  Association  v.  Town  of  Bellevlew,  58  S. 
W.  443,  22  Ky.  Law  Rep.  541;  Lowery  v. 
Lexington,  116  Ky.  157,  75  S.  W.  202,  25  Ky. 
Law  Rep.  392;  Perry  Coimty  v.  Engle,  116 
Ky.  504,  76  S.  W.  382,  25  Ky.  Law  Bep.  813; 
Allen  Coimty  v.  Fidelity  &  Guaranty  Co., 
122  Ky.  835,  93  S.  W.  44,  29  Ky.  Law  Rep. 
356;  McDonald's  Adm'x  v.  Franklin  County, 
125  Ky.  205,  100  S.  W.  861,  30  Ky.  Law  Rep. 
124:t ;  Big  Sandy  B.  B.  Co.  v.  Floyd  Coun^, 

125  Ky.  345,  101  S.  W.  354,  31  Ky.  Law 
Rep.  17 ;  Floyd  County  v.  Allen,  137  Ky.  575, 

126  S.  W.  124,  27  L.  B.  A.  (N.  S.)  1125.  It 
will  be  seen,  therefore,  that  the  case  at  bar 
comes  squarely  witliln  the  rule  laid  down  In 
the  foregoing  decisions  of  this  court,  and  that 
there  can  be  no  recovery  upon  the  agreement 
alleged  to  have  been  made  with  the  im- 
provement committee,  for  the  reason  that 
that  action  was  a  nullity,  and  left  the  orig- 
inal contract  standing  In  full  force  and  effect 

2.  But  is  an  implied  promise  to  pay  for 
this  work  to  be  raised  by  the  fact  that  the 
city  has  accepted  the  work  with  the  full 
knowledge  of  the  changes  that  were  made 
and  benefits  rendered  by  reason  of  the  work? 
In  Murphy  v.  City  of  Louisville,  9  Bush,  194, 
Murphy  constructed  a  street  under  a  con- 
tract which  had  not  been  executed  in  the 
manner  required  by  the  statute,  and  'for  that 
reason  no  recovery  was  had  against  the  own- 
ers of  the  property.  Murphy,  however,  sued 
the  city  upon  the  theory,  that  having  de- 
rived a  benefit  from  his  labor,  the  law  Im- 
plied a  promise  on  the  part  of  the  city  to  pay 
for  it.  But  the  court  rejected  that  conten- 
tion in  the  following  language:  "Nor  is  the 
corporation  liable  for  the  value  of  the  work 
by  reason  of  any  implied  promise  to  pay, 
upon  the  idea  that  the  city  derived  a  bene- 
fit from  It  If  so,  as  previously  argued,  it 
would  dispense  with  the  exercise  of  the 
power  conferred  by  those  in  authority  to 
execute  contracts,  and  the  contractor,  or  the 
party  performing  th^  work  at  the  instance  of 
any  ofllcial  of  the  corporation  or  even  In- 
habitant of  the  city,  could  make  Improve- 
ments beneficial  to  the  corporation,  and  there- 


by create  an  Implied  contract  on  the  part 
of  the  city  to  pay.  If  the  alleged  contract 
Is  made  otherwise  than  as  required  by  the 
ordinance,  it  Is  not  binding ;  and  if  not  obli- 
gatory as  a  contract,  the  law  creates  no 
promise  to  pay. '  The  difference  between  the 
contract  of  a  private  person  and  that  of  an 
officer  of  a  corporation  Is  this :  An  individual 
has  the  right  to  make,  alter,  or  ratify  a  con- 
tract at  his  own  will  and  pleasure  with  the 
consent  of  the  party  contracting  with  him; 
or  If  he  stands  by  and  permits  othera  to  work 
for  him,  and  accepts  the  woib,  the  law  Im- 
pies  a  promise  to  pay  Its  value;  wUIe  an 
oflScer  of  a  corporation  has  no  power  to  make 
a  contract  except  In  the  manner  pointed  out 
by  the  statute  from  which  the  power  is  de- 
rived. Zottman  v.  San  £>anclsco,  20  Cal. 
96  [81  Am.  Dec.  96]"  And  in  the  Mlchie 
Case,  above  referred  to  and  quoted  from,  this 
court  expressly  said  that  the  fact  that  the 
corporation  had  received  the  benefit  of  Mlch- 
le's  services  did  not  create  a  contract  by 
Implication  on  the  part  of  the  city. 

Again,  in  Floyd  County  v.  Allen,  supra, 
where  Allen  had  sued  the  county  for  labor 
and  materials  furnished  In  making  a  bridge, 
without  a  contract  this  court  said:  "The 
testimony  shows  that  the  county  judge  prior 
to  the  making  of  the  Improvement  went  to 
the  place  Improved  and  the  home  of  appellee 
and  advised  and  requested  him  to  make  the 
Improvement,  and  that  the  justice  of  the 
peace  in  that  district  also  requested  It  It 
is  also  Insisted  for  appellee  that  the  county 
should  be  compelled  to  pay  him  the  claim  for 
the  reason  that  It  made  no  objection  to  the 
work  as  it  progressed  and  It  reaped  the  bene- 
fits of  bis  expenditure  and  labor.  This  pre- 
sents a  very  equitable  view  In  bis  behalf,  and 
would  prevail  against  an  Individual  or  pri- 
vate corporation,  but  the  consequences  would 
be  disastrous  to  hold  that  it  should  apply 
to  the  state  or  county.  To  permit  the  citi- 
zen to  select  his  own  time,  place,  and  man- 
ner, even  with  the  advice  and  consent  of  one 
or  two  of  the  officials.  In  which  to  furnish 
material  and  labor  for  needed  repairs  or  im- 
provements on  a  public  highway  of  the  coun- 
ty and  hold  the  county  responsible  for  the 
price  charged,  upon  the  ground  that  It  had 
been  benefited  thereby,  would  be  ruinous  to 
the  county  and  have  the  effect  to  supersede 
the  power  of  the  fiscal  court  whose  duty  It 
is  tmder  the  law  to  manage  such  affairs. 
•  •  •  In  the  case  at  bar  there  was  no  ac- 
tion of  the  county  court  The  judge  and  a 
justice  of  the  peace  acted  privately  in  the 
matter." 

And  in  the  Hohn  Case,  above  referred  to, 
the  court  used  this  language:  "The  contract 
was  void  so  far  as  It  attempted  to  make  the 
lot  ownera  responsible,  and  there  Is  no  im- 
plied promise  by  the  city  to  pay,  because  the 
lot  owners  were  never  bound;  this  fact  ap- 
pellees knew  when  they  made  the  contract 
That  contract  Is  in  writing,  and  by  its  terms 
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the  appellant,  the  town.  Is  in  no  event  to  be- 
come responsible.  Neither  fraud  nor  mistake 
Is  alleged,  and,  if  such  an  averment  had 
been  made.  It  can  afford  no  relief  as  against 
the  appellant" 

It  should  be  borne  in  mind  that  this  is  not 
a  case  "where  mere  restitution  is  demanded 
of  tliat  which  the  municipality  has  unlawful- 
ly received,  and  a  restitution  would  not  vary 
or  Increase  the  burden  of  the  taxpayer.  In 
that  class  of  cases  recovery  is  allowed  in 
quasi  contract,  because  restitution  does  not 
impose  niHin  the  taxpayer  any  additional 
burden  beyond  his  prescribed  obligation  as  a 
citizen.  But  in  the  case  at  bar,  Schoolfleld's 
contract  required  the  city  to  pay  one-half  of 
the  cost  of  the  street  and  the  property  own- 
ers to  pay  the  other  half,  and  he  is  now  ask- 
ing that  the  city  pay,  not  one-half  of  the  ex- 
tra cost,  but  all  of  It.  If  the  city  should  be 
required  to  pay  upon  either  basis,  the  tax- 
payer's burden  would  be  increased  to  the  ex- 
tent of  the  payment,  above  what  he  had  the 
right  to  expect  under  the  contract  between 
Schoolfield  and  the  city.  From  these  abun- 
dant authorities  we  must  further  conclude 
that  Schoolfield  cannot  recover  from  the  city 
of  Newport  upon  an  implied  liability. 

3.  This  work  having  been  done  under  the 
original  contract,  can  Schoolfield  recover  dam- 
ages for  the  alleged  breach  thereof?  Upon 
that  proposition  the  circuit  judge  ruled  af- 
firmatively; and  in  doing  so,  we  think  he 
was  in  error.  Section  17  of  the  specifications 
provided  as  follows:  "All  claims  for  dam- 
ages must  be  made  in  writing  to  the  super- 
intendent of  public  works  and  city  engineer 
at  the  time  the  damage  occurs,  or  the  cause 
of  the  dalm  arises.  Unless  such  claims  are 
so  presented,  it  shall  be  held  that  the  con- 
tractor has  waived  such  claims,  and  shall  not 
|>e  entitled  to  receive  any  pay  for  same.  No 
extras  of  any  kind  will  be  allowed,  unless 
ordered  in  writing  by  the  city  engineer,  and 
the  price  for  same  agreed  upon  In  advance." 

It  is  not  pretended  that  this  claim  arises 
under  this  clause  or  that  appellee  has  pro- 
ceeded as  is  therein  required.  Nevertheless, 
we  liave  here  an  express  provision  of  the  con- 
tract covering  damages  and  compensation 
for  extras  of  every  kind,  with  the  further 
provision  that  they  shall  not  be  allowed  un- 
less ordered  in  writing  by  the  city  engineer, 
and  the  price  for  same  agreed  upon  in  ad- 
vance. The  contract  further  provided  that 
the  work  should  t>e  commenced  "when  di- 
rected by   superintendent  of   public   works 

and   city   engineer   days   after   the 

«xecutlon  of  the  contract."  Assuming  that 
the  circuit  Judge  was  right  in  holding  that 


the  contract  required  the  notice  should  be 
given  within  a  reasonable  time  after  the  exe- 
cution of  the  contract  on  September  10,  1906, 
we  cannot  concur  In  his  conclusion  that 
Schoolfield  had  the  right  to  do  this  work  un- 
der the  contract,  and  then  claim  a  measure  of 
compensation  different  from  tliat  provided  by 
the  contract  If  the  city  broke  its  contract 
by  refusing  to  permit  Schoolfield  to  do  the 
work,  it  was  liable  for  the  breach.  But  that 
Is  quite  a  different  liability  from  that  set  up 
in  the  petition.  Clearly,  if  the  city  had  de- 
clined to  carry  out  the  contract,  and  had  re- 
fused to  permit  Schoolfield  to  buUd  the 
street  his  remedy  was  in  damages  for  the 
breach  of  the  contract;  and  his  measure  of 
damages  would  have  been  the  profit  he  could 
reasonably  have  made  in  the  construction  of 
the  street  But  since  the  city  made  no 
change  in  the  contract  Schoolfield  had  no 
right  to  assume  that  he  could  proceed  with 
the  reconstruction  of  the  street  under  a  new 
contract  or  without  a  contract,  and  recover 
from  the  city  in  any  way  different  from  that 
provided  in  the  original  contract  A  party  to 
a  written  contract  will  not  be  permitted  to 
execute  his  part  thereof,  and  then  claim 
rights  in  opposition  to  the  contract,  in  the 
absence  of  fraud,  accident,  or  mistake  prac- 
ticed upon  him  in  its  execution.  School- 
field's  notification  to  the  general  council  that 
he  could  not  build  the  street  under  the  pric- 
es called  for  in  the  contract  did  not  in  the 
absence  of  an  agreement  on  the  part  of  the 
city,  enlarge  or  change  his  rights  under  the 
contract.  Moreover,  Schoolfield  having  been 
notified  to  proceed  with  the  work  under  his 
contract  as  it  then  existed,  he  certainly  knew 
from  the  two  notices  to  that  effect  that  he 
was  expected  to  work  under  the  contract  or 
not  at  all;  and  having  proceeded  with  his 
work  pursuant  to  those  notices,  and  having 
received  the  pay  for  his  work  as  called  for 
by  the  contract  the  respective  contractual 
rights  of  Schoolfield  and  the  city  of  New- 
port have  been  satisfied.  Any  other  claims 
or  obligations  upon  either  side  are  beyond 
the  contract  and  unenforceable. 

Under  any  view  of  the  case  Schoolfield  was 
not  entitled  to  recover,  and  the  demurrer  to 
his  petition  should  have  been  sustained ;  and, 
the  demurrer  having  been  erroneously  over- 
ruled, the  appellant's  motion  for  a  iteremp- 
tory  instruction  to  find  for  it  should  have 
been  sustained. 

Wherefore  the  judgment  of  the  circuit 
court  is  reversed,  with  instructions  to  take 
further  proceedings  consistent  with  this  opin- 
ion. 
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STATE  V.  BELFIGIilO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  7,  1911.) 

1.  HoMiciDB  (§  268»)— Question  fob  Jubt— 
SuiTiciENCY  OF  Evidence. 

Evidence  in  a  tiomicide  case  tending  to 
prove  the  defendant's  guilt  held  sufficient  to 
carry  the  case  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §  662 ;   Dec.  Dig.  §  268.*] 

2.  Homicide  (§  268*)— Triai/— Instbuctions 
— Nature  op  Means  ob  Instrument  Used 
—Deadly  Weapon. 

Whenever  a  mortal  wound  is  inflicted  with 
any  weapon  other  than  an  instrument  generally 
known  and  classified  as  a  deadly  weapon,  the 
court  should  submit  to  the  jury  the  issue  of 
whether  or  not  the  weapon  used  was  of  a  deadly 
nature. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  t  562;   Dec.  Dig.  S  268.*] 

3.  Homicide  (|  3*)— Trial— Instructions— 
Natube  of  Means  ob  Instbument  Used — 
"Deadly  Weapon." 

Where  the  weapon  used  by  the  defendant 
in  a  homicide  case,  a  steel  screw-driver,  was 
of  such  a  nature  that  defendant  was  able  to 
drive  it  through  the  skull  of  an  adult  with  one 
hand,  at  a  single  blow,  and  where  the  weapon 
was  introduced  at  the  trial,  although  no  de- 
scription of  it  is  preserved  by  the  evidence,  an 
instruction  telling  the  jury,  as  a  matter  of  law, 
that  it  was  a  deadly  weapon,"  is  properly 
given. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §  5 ;   Dec.  Dig.  §  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1853-1856 ;    vol.  8.  p.  7627.] 

Appeal  from  St  Louis  Circuit  Court; 
Geo.  H.  Shields,  Judge. 

Florindo  Belflglio  was  convicted  of  man- 
slaugiiter  in  the  fourth  degree,  and  be  ap- 
peals.   Affirmed. 

Cbas.  P.  Johnson  and  Silver  &  Dumm,  for 
appellant  B.  W.  Major,  Atty.  Gen.,  and 
Chas.  O.  Revelle,  Asst  Atty.  Gen.,  for  the 
State. 

BROWN,  J.  Defendant  was  convicted  of 
manslaughter  In  the  fourth  degree  In  the 
circuit  court  of  St  Louis  city,  for  the  act 
of  feloniously  stabbing  and  killing,  with  a 
screw-driver,  one  Albert  L.  Held,  on  April 
28,  1909,  and  prosecutes  this  appeal  from  a 
judgment  of  that  court  imposing  a  punish- 
ment of  nine  months'  Imprisonment  in  jail. 

Defendant  is  an  electrician  and  locksmith, 
while  the  deceased  was  a  clothes  presser. 
The  evidence  on  behalf  of  the  state  is  to 
the  effect  that  defendant  was  called  upon 
to  fix  a  door  lock  for  deceased  on  April 
28,  1909,  and,  upon  Informing  deceased  that 
he  could  not  fix  the  lock  so  as  to  make  the 
key  thereto  work  in  a  satisfactory  manner, 
deceased  became  angry,  and  a  fight  imme- 
diately ensued.  After  clinching  and  scuf- 
fling a  few  seconds,  during  which  no  serious 
barm  resulted  to  either  combatant  deceased 
struck  defendant  a  heavy  blow  on  the  nose 
with  his  flst  knocking  him  down.  There- 
upon defendant  arose  and  stabbed  deceased 


In  the  left  temple  with  a  steel  screw-driver 
with  which  he  had  been  trying  to  fix  the  door 
lock.  The  screw-driver  passed  through  tbe 
skull  of  deceased  into  his  brain,  and  pro- 
duced a  mortal  wound  from  which  be  died 
on  the  following  day. 

The  defendant  testified  that  deceased 
knocked  him  down  three  times,  and  that  be 
struck  the  fatal  blow  with  the  screw-driver 
just  as  he  was  rising  the  third  time.  The 
whole  testimony  leads  us  to  believe  that 
deceased  brought  on  the  fight  by  Ills  doui- 
ineering  remarks,  while  defendant  was  not 
as  anxious  to  avoid  the  difficulty  as  a  law- 
abiding  man  ought  to  have  been  under  sim- 
ilar circumstances.  Defendant  and  deceased 
were  of  nearly  the  same  size.  Defendant 
proved  a  good  reputation  as  a  peaceful  and 
law-abiding  citizen  prior  to  this  unfortunate 
occurrence. 

Defendant  complains  that  the  evidence  Is 
not  sufiident  to  support  the  judgment,  that 
such  a  clear  case  of  self-defense  was  proven 
as  to  warrant  this  court  in  discharging  tbe 
defendant  and  that  the  trial  court  commit- 
ted reversible  error  In  Instructing  tbe  Jury 
that  the  screw-driver  with  which  deceased 
was  killed  was  a  deadly  weapon. 

To  our  minds  the  evidence  tending  to 
prove  defendant's  guilt  was  strong  enough 
to  carry  the  case  to  the  jury,  and  we  are 
unwilling  to  disturb  tbe  judgment  on  tbe 
facts  detailed  by  tbe  witnesses.  State  v. 
Mathews,  202  Mo.  143,  loc.  clt  147,  100  S. 
W.  420. 

The  complaint  that  tbe  trial  court  ought 
to  have  submitted  to  the  jury  tbe  issue  of 
whether  or  not  the  screw-driver  with  whicb 
the  fatal  wound  was  Inflicted  was  a  deadly 
weapon  presents  a  more  difficult  problem. 
Whenever  a  mortal  wound  Is  inflicted  with 
any  weapon  other  than  a  gun,  pistol,  large 
knife,  or  some  other  Instrument  generally 
known  and  classified  as  a  deadly  weapon,  it 
is  usually  necessary  for  the  court  to  submit 
to  the  jury  for  its  determination  the  issue 
of  whether  or  not  the  weapon  used  was  of 
a  deadly  nature.  State  v.  Clancy,  225  Mo. 
054,  125  S.  W.  458;  State  v.  Harris,  200 
Mo.  423,  108  S.  W.  28.  However,  In  a  case 
like  tbe  one  at  bar  where  tbe  weapon  used 
was  of  such  a  nature  that  defendant  was 
able  to  drive  It  through  the  skull  of  an 
adult  with  one  hand,  at  a  single  blow,  and 
where  the  weapon  was  Introduced  at  the 
trial,  but  no  description  at  It  preserved  In 
the  evidence  whereby  this  court  may  know 
Its  size,  length,  weight,  or  whether  sharp 
or  blunt  at  the  point  tve  will  assume  that 
tbe  learned  trial  judge  did  not  err  In  tell- 
ing the  jury  as  a  matter  of  law  that  It  was 
a  deadly  weapon. 

Finding  no  reversible  error  In  the  record* 
we  affirm  tbe  judgment 

KENNISH,  P.  J.,  and  FERRISS.  X,  con- 
cur. 
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STATE  T.  HOAO. 

^Supreme  Coart  of  Missouri,  Division  No.  2. 

Feb.   7,    19U.) 

1.  Cbiuirai.    Law    (i    1036*)— Objectiohs— 
Presentation  Below. 

Where  accused  did  not  object  below  to  al- 
leged improper  questions,  he  cannot  first  raise 
the  objection  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2639-2641;  Dec.  Dig.  g 
1036.*] 

2.  Rape   (J  69*)— Pbosecution— Jury  Ques- 

TIONB. 

Evidence  held  to  raise  the  issue  of  assault 
with  intent  to  rape,  so  as  to  authorize  an  in- 
struction submitting  such  issue. 

[M.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  H  88-100;  Dec.  Dig.  f  50.»] 

3.  Rape  ({  S9*)— Irbtbuctions— Lesseb  Or- 

FENSES— A88AT7I.T. 

In  a  prosecution  for  assault  with  intent  to 
rape,  in  which  there  was  evidence  that  accused 
ran  his  hand  under  prosecutrix's  dress  and 
placed  it  on  her  sexual  organ,  it  was  error  not 
to  instmct  on  the  law  of  common  assault:  that 
-offense  being  necessarily  included  in  the  charge 
of  felonious  assault  in  view  of  Rev.  St  1909, 

f4904,    providing   that  upon  indictment   for   a 
elonious  assault  accused  may  be  convicted  of  a 
lesser  offense. 

TEW.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  §S  88-100;   Dec.  Dig.  §  50. ♦] 

4.  Criminai,   Law    (|    824*)— Instructions— 
Lesser  Offense— Necessity  of  Request. 

In  view  of  Rev.  St  1909,  g  5231,  requiring 
the  court  to  instruct  upon  all  questions  of  law 
necessary  for  the  information  of  the  jurj-, 
'yrhere  the  evidence  shows  that  accused  may  be 
suilty  of  an  offense  included  within  that  charg- 
o<i  in  the  indictment,  the  court  should  instruct 
u|x>n  such  minor  offense,  whether  requested  or 
not 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  1996-2004;  Dec.  Dig.  S 
824.»] 

Appeal  from  Circuit  Court,  Cass  County; 
Nick   M.   Bradley,   Judge. 

Arthur  Hoag  was  convicted  of  feloniously 
attempting  to  rape  a  13  year  old  child,  and 
he  appeals.  Reversed  and  remanded  for  a 
new  trial. 

Jas.  T.  Bumey  and  A.  A.  Wbitsltt,  for 
appellant  E.  W.  Major,  Atty.  Gen.,  and 
John  M.  Dawson,  Asst  Atty.  Gen.,  for  the 
State. 

BROWN,  J.  Defendant  Is  charged  by  In- 
'dlctment  with  violating  section  4482,  Rev. 
St.  1900,  by  feloniously  attempting  to  rape 
and  carnally  know  one  Jessie  Pearl  Sears, 
a  female  child  of  the  age  of  13  years. 

The  defendant  and  prosecutrix  reside  in 
Union  township  In  Cass  county.  Mo.  The 
defendant  Is  a  married  man,  a  photographer 
by  occupation,  and  resides  with  his  father 
on  a  farm  in  a  house  located  only  a  few 
hundred  feet  from  a  church.  At  the  time 
of  the  alleged  crime,  he  was  employed  to 
-or  had  voluntarily  assumed  the  duty  of 
building  fires  In  this  church  for  the  accom- 
modation of  patrons  of  a  Sunday  school 
taught  therein.    The  evidence  of  the  prose- 


cutrix recites  that  she  was  13  years  old  In 
September,  1909,  and  resides  with  her  father 
and  mother  on  a  farm  about  one  mile  south 
of  the  church  above  mentioned;  that  20 
minutes  before  the  hour  of  10  o'clock  in 
the  forenoon  of  February  27,  1910,  she  left 
her  home  and  walked  to  the  church  to  at- 
tend Sunday  school.  On  entering  the  church 
she  found  the  defendant  there  alone,  and 
asked  him  If  he  had  completed  some  pic- 
tures which  he  had  taken  of  her  a  few  days 
before.  He  replied  that  he  had  not,  but 
banded  her  some  other  pictures  to  examine; 
and,  while  she  was  sitting  on  a  bmcb  in 
front  of  the  stove  looking  at  these  pictures, 
he  sat  down  by  her,  and,  putting  one  of  bis 
hands  up  under  her  dress,  placed  it  on  her 
sexual  organ,  and  with  the  other  hand  tap- 
ped her  under  the  chin.  She  tried  to  push 
his  band  out  from  under  her  dress;  but 
he  refused  to  remove  it  until  be  looked  out 
of  the  window  of  the  church  and  saw,  only 
a  few  yards  distant,  one  John  Dempsey,  a 
small  boy,  approaching.  Then  be  went  away 
and  left  her  alone,  informing  her  that  be 
would  not  tell  anybody,  and  that  be  would 
make  her  a  postal  card,  and  it  would  be 
all  right  Within  a  few  minutes  after  this 
occurrence,  the  pupils  and  teachers  of  the 
Sunday  school  assembled  at  the  church. 
Mrs.  Addle  Laughlin,  who  taught  the  prose- 
cutrix her  Sunday  school  lesson,  testified 
that  the  usual  disposition  of  prosecutrix  was 
to  be  cheerful  and  pleasant,  but  on  that  day 
she  seemed  to  be  restless,  worried,  and  mad. 
After  the  Sunday  school  was  dismissed,  the 
prosecutrix  went  home,  and  about  4  o'clock 
in  the  afternoon  of  that  day  informed  her 
mother  of  the  defendant's  conduct,  and, 
when  her  father  learned  it,  be  caused  the 
defendant's  arrest 

Sheriff  Sid  J.  Hamilton  took  with  him  one 
Walter  Welborn  and  arrested  the  defendant 
on  the  Ist  day  of  March,  1910.  While  they 
were  taking  defendant  to  bis  home  prepara- 
tory to  removing  bim  to  the  county  seat, 
one  of  them  told  him  that  he  regretted  the 
affair  on  account  of  defendant's  wife,  where- 
upon the  defendant  replied  that  be  hated  it 
too,  "but  that  sometimes  a  man's  passion 
would  get  the  best  of  bim."  After  giving 
bond  and  returning  home,  one  Frank  Roblett 
asked  the  defendant  what  he  had  been  arrest- 
ed for,  and  he  replied,  "I  am  charged  with 
assault  with  intent  to  rape,  but  I  haven't 
killed  anybody,  and  they  can't  put  a  man  in 
the    penitentiary    for    feeling    of    a    girl's 

."     Roblett   seemed   to    have   a    very 

unfriendly  feeling  toward    defendant 

The  testimony  of  defendant  was  that, 
when  the  prosecutrix  came  into  the  church 
and  asked  him  about  the  pictures,  he  told 
her  that  he  bad  not  yet  made  her  pictures, 
but  laid  several  others  in  her  lap  for  her  to 
examine,  and  that  when  be  picked  them  up 
out  of  her  lap  be  patted  her  on  the  chin 
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and  told  ber  he  would  make  ber  a  postal 
card,  but  denied  placing  his  hand  under  her 
dress,  and  denied  all  efforts  and  Intent  on 
bis  part  to  have  sexual  intercourse  with 
her.  He  claimed  that  both  he  and  the  prose- 
cutrix saw  the  small  boy,  John  Dempsey, 
approacblng  the  church  before  he  began 
showing  her  the  pictures,  and,  it  then  being 
the  hour  when  the  patrons  of  the  Sunday 
school  should  assemble,  they  were  expecting 
parties  to  come  in  every  minute.  It  was 
also  shown  that  from  the  windows  of  the 
church  any  one  approaching  from  the  south 
could  have  been  seen  about  300  yards.  The 
Dempsey  boy  came  from  that  direction,  and 
it  was  clearly  possible  that  defaidant  and 
prosecatrlx  could  have  seen  this  boy  ap- 
proaching before  defendant  committed  the 
alleged  assault.  Defendant  denied  the  al- 
leged statements  testified  to  by  witnesses 
Hamilton  and  Welbom  who  arrested  him, 
saying  he  was  sure  he  did  not  use  the  word 
"passion"  in  the  sense  they  gave  it  in  their 
evidence,  and  also  denied  the  alleged  admis- 
sion testified  to  by  witness  Roblett.  He 
also  proved  by  a  large  number  of  witnesses 
that  his  reputation  for  truth  and  morality, 
up  to  the  time  of  his  arrest,  was  good.  The 
evidence  of  previous  good  character  could 
not  have  been  stronger. 

The  defendant  assigns  as  error  the  action 
of  the  trial  court  In  permitting  the  state  to 
propound  Improper  questions  to  his  character 
witnesses;  in  excluding  evidence  of  state- 
ments made  by  defendant  to  his  wife  after 
his  arrest;  in  refusing  to  sustain  a  demurrer 
to  the  evidence;  and  also  in  falling  to  In- 
struct the  jury  on  the  law  of  common  as- 
sault. The  defendant  did  not  object  to  the 
alleged  improper  questions  propounded  to  his 
character  witnesses  in  the  trial  court,  and 
that  point  is  not  open  to  him  here.  The 
court  committed  no  error  In  refusing  to  al- 
low defendant  to  testify  to  statements  made 
by  him  to  his  wife. 

As  to  whether  or  not  the  evidence  was 
sufficient  to  justify  the  court  in  submitting 
to  the  jury  an  instruction  authorizing  a  con- 
viction for  assault  with  Intent  to  then  and 
there  have  carnal  knowledge  of  the  prose- 
cutrix, we  find  that,  under  the  admitted  facts, 
the  assault,  if  committed,  was  committed  in 
the  church  at  the  very  time  when  defendant 
knew  that  many  persons  were  likely  to  ar- 
rive and  did  arrive  within  a  few  minutes, 
and  that  the  defendant  could  have  had  little 
or  no  hope  that  he  could  commit  the  crime 
without  being  detected  In  the  act;  yet,  not- 
withstanding these  facts,  we  cannot  hold 
that  the  court  erred  in  refusing  to  sustain  a 
demurrer  to  the  evidence.  These  attendant 
circumstances,  coupled  with  the  defendant's 
prior  good  reputation,  would  render  It  some- 
what improbable  that  he  would  undertake 
the  commission  of  such  a  heinous  crime  at 
the  time  detailed  by  the  prosecutrix;   yet 


our  reported  cases  contain  many  examples  of 
attempts  to  commit  rape  under  circumstanc- 
es  which  rendered  detection  practically  a 
certainty.  State  v.  Shroyer,  104  Mo.  443,  16 
S.  W.  286,  24  Am.  St.  Rep.  344;  State  v. 
Smith,  80  Mo.  616 ;  State  v.  Alcorn,  137  Mo. 
121,  38  S.  W.  648.  It  is  a  matter  of  common 
knowledge  that  some  persons  will  incur 
greater  risks  to  gratify  their  lustful  desires 
than  to  attain  any  other  end. 

We  have  read  the  record  most  diligently 
and  can  discover  no  indication  of  any  rea- 
son or  motive  for  the  prosecutrix  or  ber  fa- 
ther preferring  a  false  charge  against  the  de- 
fendant, and  we  are  convinced  that,  while 
the  defendant  and  the  prosecutrix  were 
alone,  he  took  improper  liberties  with  her. 
It  was  for  the  jury  to  say  whether  or  not 
she  told  the  truth,  and,  if  so,  how  far  he 
would  have  gone  with  his  caressing  or  im- 
proper advances  had  not  the  small  boy,  John 
Dempsey,  appeared  on  the  scene. 

The  complaint  of  the  defendant  that  the 
trial  court  erred  in  falling  to  give  the  jury 
an  instruction  on  the  law  of  common  assault 
seems  to  us  to  be  well  taken.  The  crime  of 
common  assault  is  necessarily  embraced  in 
the  charge  of  felonious  assault.  Section 
4904,  Rev.  St.  1909.  While  the  evidence  does 
not  disclose  an  assault  In  the  ordinary  mean- 
ing of  that  word,  yet  the  placing  of  bis  hand 
under  the  dress  of  the  prosecutrix  in  a 
lascivious  manner,  if  he  did  so,  though  he 
entertained  no  Intent  to  have  sexual  inter- 
course with  her  at  that  particular  time,  was, 
under  the  law,  an  assault  more  culpable  than 
a  blow  delivered  In  anger.  State  v.  White,  52 
Mo.  App.  285;  State  v.  Fulkerson,  97  Mo. 
App.  599,  71  S.  W.  704;  Qoodrum  v.  State, 
60  Ga.  509. 

If  the  jury  believed  the  evidence  of  pros- 
ecutrix, and  yet,  from  the  surrounding  cir- 
cumstances, did  not  believe  defendant  in- 
tended to  have  sexual  intercourse  with  her 
at  the  particular  time  when  she  testified  that 
he  placed  his  hand  under  her  clothes,  then 
clearly  they  would  have  been  justified  In 
finding  him  guilty  of  common  assault  When, 
as  In  the  case  at  bar,  the  evidence  shows  that 
a  defendant  may  not  be  guilty  of  the  offense 
charged,  but  may  be  guilty  of  an  offense  nec- 
essarily embraced  in  the  charge,  it  becomes 
the  duty  of  the  trial  court  to  instruct  the 
Jury  upon  such  minor  offense  Whether  It  be 
requested  to  do  so  or  not  Section  5231, 
Rev.  St  1909;  State  v.  Palmer,  88  Mo.  568; 
State  V.  Lackey  (decided  at  this  term,  but 
not  yet  officially  reported),  132  S.  W.  602. 

For  the  error  of  the  trial  court  in  failing 
to  instruct  the  jury  on  the  law  of  common 
assault,  as  applicable  to  the  evidence  in  this 
case,  its  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

KENNISH,  P.  J.,  and  FEEOIISS,  J^  con- 
cur. 
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BRADBURY  t,  WIOHTMAN. 

(Supreme  Court  of   Miuouri.     Feb.  9,   1011.) 

1.  Elxctions  a  26&*)— Contest— Natubk  or 
Right. 

The  right  to  oontect  an  election  is  not  a 
natural  right,  but  eziita,  if  at  all,  in  the  Con- 
stitution or  statutes. 

FEJd.  Note.— For  other  cases,  see  Flections, 
Cent.  Dig.  |i  245,  246;   Dec.  Dig.  {  269.*] 

2.  Elections    (|    273»)— Contmtb— Jubisdio- 

TION. 

Rev.  St  1899.  i  7066  (Ann.  St  1906,  p. 
3424  [Rev.  St  1W9,  i  6951]),  giving  the  Su- 
preme Court  jurisdiction  of  contested  elections 
for  ^ndge  of  Supreme  Court,  judge  of  the  St 
Liouis  and  Kansas  Citv  Courts  of  Appeals,  Su- 

Smntendent  of  (Public  Schools,  Secretary  of 
tate.  State  Auditor,  Treasurer,  and  Attorney 
General,  pursuant  to  Const  1Sy5,  art.  8,  §  9 
(Ann.  St  1906,  p.  25B),  providing  that  the  trial 
of  contested  elections  of  all  public  officers,  ex- 
cept Governor  and  lieutenant  Governor,  shall 
be  by  the  courts  of  law,  and  that  the  General 
Assembly  shall,  by  general  law,  designate  the 
court  by  whom  the  several  classes  of  election 
contests  shall  be  tried,  does  not  give  the  Su- 
preme Court  jurisdiction  of  a  contest  of  elec- 
tion of  Railroad  and  Warehouse  Commissioner. 
[Ei.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  t  275.») 

Graves,  J.,  dissenting. 

In  Banc.  Election  contest  by  Thomas 
Bradbury  against  Frank  A.  Wlgbtman.  Pro- 
ceedings dismissed. 

W.  M.  Williams  and  Wm.  C.  MarsliaU,  for 
contestant  Selden  P.  Spencer  and  Lon  O. 
Hodier,  for  contestee. 

WOODSON,  J.  At  a  general  election  held 
In  this  state  on  November  6,  1910,  the  plain- 
tiff was  a  candidate  for  the  office  of  Railroad 
and  Warehouse  Commissioner  on  the  Dem- 
ocratic ticket,  and  the  defendant  was  a  can- 
didate for  the  iiame  office  on  the  Republican 
ticket  On  the  face  of  the  returns,  the  lat- 
ter received  a  majority  of  the  votes  cast,  and 
was  duly  declared  elected.  In  proper  time 
plaintifT  instituted  contest  proceedings  in 
tbis.conrt  against  the  defendant,  challenging 
tbe  legality  of  his  election  on  several  grounds, 
and  asking  that  he  be  ousted  from  said  office, 
and  that  the  former  be  declared  elected. 
The  defendant  filed  a  motion  to  dismiss  the 
proceedings,  for  the  reason  that  this  court 
bad  no  jnrisdlction  to  hear  and  determine  a 
contest  for  the  office  of  Railroad  and  Ware- 
house Commissioner.  It  is  thus  seen  that  the 
sole  question  presented  for  our  determination 
is.'  Has  this  court  Jurisdiction  over  the 
cause? 

The  right  to  contest  an  election  is  not  a 
natural  right,  such  as  the  right  of  life,  liber- 
ty, and  property,  but  exists,  if  at  all,  in  the 
written  laws  of  the  state,  the  Constitution 
or  statutes. 

Counsel  for  contestor  bases  his  right  of 
contest  niHin  section  9  of  article  8  of  the  Con- 
stitution of  187P  (Ann.  St.  1906,  p.  256),  and 
section  7056,  Rev.  St  1899  (page  3424,  Ann. 


St  1906),  now  section  5951,  Rev.  St  1909. 
Said  constitutional  provision  reads  as  fol- 
lows: 'The  trial  and  determination  of  con- 
tested elections  of  all  public  officers,  whether 
state,  judicial,  municipal  or  local,  except  Gov- 
ernor and  Lieutenant  Governor,  shall  be  by 
the  courts  of  law,  or  by  one  or  more  of  the 
judges  thereof.  The  General  Assembly  shall, 
by  general  law,  designate  the  court  or  Judge 
by  whom  the  several  classes  of  election  con- 
tests shall  be  tried,  and  regulate  the  manner 
of  trial  and  all  matters  incident  thereto; 
but  no  such  law,  assigning  Jurisdiction  or 
regulating  its  exercises,  shall  apply  to  any 
contest  arising  out  of  any  election  held  be- 
fore said  law  shall  take  effect"  In  pursu- 
ance to  that  constitutional  mandate,  the 
Legislature  enacted  said  section  7056,  which 
reads  as  follows:  "All  contested  elections  for 
judge  of  the  Supreme  Court,  Judge  of  the 
St  liouls  and  Kansas  City  Courts  of  Appeals, 
Superintendent  of  Public  Schools,  Secretary 
of  State,  State  Auditor,  State  Treasurer  and 
Attorney  General,  shall  be  heard  and  deter- 
mined by  the  Supreme  CJourt,  or  any  three 
judges  thereof  in  vacation:  Provided,  that 
no  judge  of  said  court,  who  is  a  contestant 
or  contestee  In  such  election,  shall  be  per- 
mitted to  bear  and  determine  the  same." 
This  section  as  it  now  exists  was  first  enact- 
ed April  26,  1877  (Laws  1877,  p.  248,  {  1). 
Prior  thereto  all  contests  of  elections  for 
state  officers  mentioned  in  said  section  were 
contestable  in  the  State  Senate. 

By  reading  said  constitutional  provision, 
it  will  be  seen  that  it  undertakes  to  do  two 
things:  First,  it  takes  from  the  Senate  the 
power  to  hear  and  determine  contested  elec- 
tions of  all  public  officers,  whether  state. 
Judicial,  municipal,  or  local,  except  Governor 
and  Lieutenant  Governor;  and,  second,  to 
confer  that  power  and  jurisdiction  upon 
courts  of  law,  or  in  one  or  more  of  the  judges 
thereof,  as  the  Legislature  may  designate  by 
general  law.  It  should  also  be  observed  that 
said  constitutional  provision  does  not  itself 
undertake  to  name  the  courts  or  the  judges 
who  shall  hear  and  determine  such  contest- 
ed elections,  but  In  express  terms  it  empow- 
ers the  Legislature  to  designate  the  courts 
or  judges  who  shall  try  and  determine  tbe 
same.  Tbe  question  now  presents  itself: 
Has  the  Legislature  designated  any  court  or 
judge  to  try  and  determine  a  contested  elec- 
tion for  the  office  of  Railroad  and  Warehouse 
Commissioner? 

Section  7056  provides  that  the  Supreme 
Court  shall  have  Jurisdiction  to  hear  and  de- 
termine contested  elections  for  supreme  Judge, 
Judges  of  the  St  Louis  and  Kansas  City 
Courts  of  Appeals,  Superintendent  of  Pub>' 
lie  Schools,  Secretary  of  State,  State  Audi- 
tor, State  Treasurer,  and  Attorney  General ; 
but  said  section  makes  no  provision  whatever 
authorizing  this  court  to  hear  and  determine 
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a  contested  election  ■  for  the  office  of  Bail- 
road  and  Wareliouse  Commissioner ;  nor  has 
our  attention  I>een  called  to  any  other  sec^ 
tlon  of  the  statute  so  empowering  this  court 
to  do-  so,  and,  after  diligent  search,  we  have 
been  unable  to  find  any  snch  statute,  and 
therefore  conclude  that  none  such  exists, 
and,  further,  that  the  law  has  made  no  pro- 
vision for  a  contest  of  the  election  to  Uiat 
office  in  tliis  court  at  least. 

Practically  the  same  question  here  pre- 
sented was  involved  in  the  case  of  State  ex 
(el.  Francis  v.  Dillon,  87  Mo.  487.  There  a 
certificate  of  election  was  duly  issued  to  the 
relator,  as  mayor  of  the  city  of  St  Louis; 
and  Mr.  Ewing,  the  Republican  candidate 
who  ran  against  relator  for  the  office  of  may- 
or, filed  In  the  circuit  court  of  the  city  of  St 
Louis  a  proceeding  to  contest  the  election. 
Judge  Dillon,  one  of  the  judges  of  said  cir- 
cuit court  assumed  Jurisdiction  of  said  cause 
and  proceeded  to  try  and  determine  the  con- 
test when  a  writ  of  prohibition  was  issued 
from  this  court  requiring  bim  to  show  cause, 
etc.  The  respondent  filed  his  return,  setting 
up,  among  other  things,  the  foregoing  facts 
in  Justification  of  his  claim  of  Jurisdiction 
to  try  the  contest  In  that  case  the  con- 
testor  contended  that  section  5528,  Rev.  St 
1879,  gave  the  circuit  court  of  the  city  of 
St  Louis  the  power  to  bear  and  determine 
an  election  contest  for  the  office  of  mayor 
of  the  city  of  St  Louis.  That  section  only 
provided  for  contests  of  elections  of  county 
officers  in  the  various  counties  of  the  state, 
and  was  silent  as  to  a  contest  of  election 
for  the  office  of  mayor  of  the  city  of  St 
Lonis.  It  was  there  contended  that  the  pro- 
visions of  the  statute  were  broad  enough, 
and  if  properly  construed  would  Include  the 
officers  of  the  city  of  St  Ix>uls,  notwith- 
standing the  city  was  not  mentioned  in  the 
statute.  In  that  case  this  court  held  that 
the  Legislature  had  neglected  to  obey  the 
constitutional  mandate  before  mentioned  by 
failing  to  provide  for  contest  of  the  office  of 
the  mayor  of  the  city  of  St  Louis,  and  for 
that  reason  the  circuit  court  had  no  Jurisdic- 
tion to  hear  and  determine  the  cause,  and 
for  that  reason  Judge  Dillon  was  prohibited 
from  proceeding  with  the  trial  of  the  cause. 

The  only  difference  between  that  case  and 
this  one  is  the  fact  that  there  no  Jurisdic- 
tion was  given  the  circuit  court  to  try  and 
determine  any  contested  election  case  for 
municipal  offices,  while  here  the  statute 
gives  this  court  Jurisdiction  to  hear  and  de- 
termine all  contested  election  cases  for  state 
officers,  except  that  of  Railroad  and  Ware- 
house Commissioner.  There  is  no  difference 
in  principle  between  the  two  cases.  That 
case  is  controlling  in  this. 

We  are  therefore  of  the  opinion  that  the 
motion  to  dismiss  the  proceedings  should  be 
sustained,  and  it  is  so  ordered.  All  concur, 
except  GRAVES,  J.,  Who  dissents  In  separate 
opinion.  EENNISH  and  BROWN,  JJ,  not 
sitting. 


GRAVES,  X  (dissenting).  I  do  not  concur 
with  my  Associates  in  the  view  that  this  court 
is  withoub  Jarisdiction  in  this  case.  It  is 
true  tliat  Bev.  St  1909,  §  5951  (Rev.  St  18S&, 
i  705C  [Ann.  St  1906,  p.  »424]),  does  not  ex- 
pressly include  the  office  of  Railroad  and 
Warehouse  Commissioner;  but  such  office 
is  a  state  office.  The  power  for  the  Legis- 
lature to  act  as  to  contests  In  elections  is 
found  in  section  9  of  article  8  of  the  Consti- 
tution (Ann.  St  1906,  p.  25St,  which  reads: 
"The  trial  and  determination  of  contested 
elections  of  all  pnblic  officers,  whether  state. 
Judicial,  municipal  or  local,  except  Governor 
and  Lieutenant  Crovemor,  shall  l>e  by  the 
courts  of  law,  or  by .  one  or  more  of  the 
Judges  thereof.  The  General  Assembly  shall, 
by  general  law,  designate  the  court  or  Judge 
by  whom  the  several  classes  of  election  con- 
tests shall  be  tried,  and  regulate  the  manner 
of  trial  and  all  matters  incident  thereto; 
but  no  such  law,  assigning  Jurisdiction  or 
regniating  its  exercises,  shall  apply  to  any 
contest  arising  out  of  any  election  held  be- 
fore said  law  shall  take  effect"  This  con- 
stitutional provision,  so  far  as  contests  be- 
fore the  courts  are  concerned,  divides  the 
officers  into  three  general  Classes,  L  e.:  (1) 
"State" ;  (2)  "Judicial" ;  and  (3)  "municipal 
or  local."  That  there  was  a  classification  as 
alwve  clearly  appears  from  what  follows  in 
the  section,  for  it  is  therein  provided  that 
the  General  Assembly  shall  pass  a  general 
law  designating  the  court  or  Judge  "by  whom 
the  several  classes  of  election  contests  shall 
be  tried."  The  word  "classes,"  as  herein- 
above used  In  this  section  of  the  ConsUtntion, 
evidently  refers  to  the  classification  first 
above  made  in  the  same  section  and  as  we 
have  above  set  out 

By  Rev.  St  1909,  f  5951,  supra,  the  Legis- 
lature complied  with  this  constitutional  pro- 
vision, and  by  this  general  law  made  the 
contests  of  state  officers,  as  they  then  exist- 
ed, triable  before  this  court  At  first  these 
contests  were  before  the  State  Senate.  1 
Bev.  St  1855,  p.  709,  H  77,  78.  In  1877,  un- 
der the  Constitution  of  1875,  the  Jurisdiction 
as  to  state  officers  was  changed  from  the 
Senate  to  the  Supreme  Court  Acts  1877,  p^ 
248.  At  the  time  the  contest  statute  was 
first  passed,  it  incltided  all  the  state  officers 
then  provided  for  by  law.  Since  then  new 
state  officers  have  been  named  and  their  of- 
fices created.  Yet,  whilst  this  is  true,  they 
belong  to  the  one  class,  1.  e.,  state  officers. 
And,  whilst  it  is  further  true  that  these  new 
state  officers  are  not  specifically  mentioned 
in  the  contest  statute  above  mentioned,  yet 
it  will  not  do  to  so  strictly  apply  the  maxim. 
"Expressio  unius  est  exclo^o  alterius,"  as  to 
exclude  from  this  general  class  these  after- 
created  state  offices  and  subsequently  named 
state  officers. 

Speaking  of  the  maxim,  snpra.  In  36  Cyc. 
1122,  it  is  said:  "Nor  will  It  generally  ex- 
clude the  application  of  the  statute  to  things 
of  the  same  class  as  those  expressly  men- 
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tloned  which  have  come  Into  existence  since 
the  passage  of  the  statnte."  With  the  same 
rule  under  consideration,  the  Supreme  Court 
of  Maine,  In  flurley  t.  Inhabitants  of  South 
Thomaston,  105  Me.,  loc.  dt.  306,  74  Atl.  736, 
said:  "But,  as  stated  In  Endlich  on  the  Inter- 
pretation of  Statutes,  i  112:  'The  language  of 
the  statute  Is  generally  extended  to  new 
things  which  were  not  Imown  and  could  not 
have  been  contemplated  by  the  Legislature 
when  it  was  passed..  This  occurs  when  the 
act  deals  with  a  genus,  and  the  thing  which 
afterwards  comes  Into  existence  Is  a  species 
of  If  Portland  v.  N.  Bu  Tel.  &  Tel.  Co.,  103 
Me.  240  [68  Atl.  1040]."  To  a  like  effect  Is 
Northern  Counties  Trust  v.  Sears,  30  Or.  388, 
41  Pac.  931,  35  L.  R.  A.  188. 

It  Is  clear  that,  when  the  first  contest  stat- 
ute was  passed,  the  Legislature  made  a 
class  of  all  state  officers  and  first  provided 
for  their  contests  to  be  heard  by  the  Senate, 
and  then  later,  under  a  change  of  the  Con- 
stitution, by  the  Supreme  Court.  To  this 
class  have  been  added  other  officers,  and  such 
other  officers,  Including  this  plaintiff,  should 
not  and  cannot  be  ei^cluded  under  the  maxim 
aforesaid. 

I  am  of  opinion  that  this  court  has  Juris- 
diction, and,  for  the  reason  here  hurriedly 
expressed,  I  dissent  from  the  order  and 
Judgment  entered  declining  jurisdiction. 


STATE  V.  CANNON. 

(Supreme  Coort  of  Missouri,  Division  No.  2. 
Feb.  7,  1911.) 

1.  Indictment  and  Infobmation   (§  llO*)— 
SuFTiciKNCT— Language  of  Statute. 

An  information  under  Rev.  St.  1909,  $ 
4750,  chaiKiDg  a  Iceeping  of  gaming  tables  in 
the  language  of  the  statute,  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  InformaUon,  Cent.  Dig.  !§  289-294;  Dec 
Dig.  i  110;*   Gaming,  Cent.  Dig.  §S  226,  250.] 

2.  Cbimihal  Law   ({  301*)— Arraignment— 
Necessitt. 

Filing  a  demnrrer  to  the  information  after 
waiver  of  formal  arraignment  and  plea  of  not 
guilty  did  not  withdraw  the  plea  so  as  to  re- 
quire new  arraignment. 

[E:d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  687;  Dec.  Dig.  $  301.*] 

3.  iNDICniENT    AND   Iniobmation   (§    125*)— 
Duplicity— Gajhno. 

Counts  for  Iceeping  gaming  tables  were  not 
double  becanse  they  charged  that  accused  entic- 
ed and  permitted  divers  persons  to  play  thereon. 
[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  1§  334-400;  Dec. 
Dig.  i  125;*    Gaming,  Cent  Dig.  $§  224,  232.] 

4.  Indictment  and   Information  (8   132*)— 
EJlection  Between  Counts— Necessitt. 

The  state  should  have  been  required  to 
elect  on  which  of  two  counts  charging  keeping 
a  poker  table  and  a  crap  table,  respectively,  it 
wonld  rely. 

[EA.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  If  425-453;  Dec. 
Dig.  {  132  ;*   Gaming,  Cent.  Dig.  S  234.] 


5.  Criminal  Law  (t  1167*)- Harmless  Er- 
ror—Refusal  TO  Require  Election. 

Refusal  to  require  election  between  counts 
for  Iteeping  gaming  tables  was  harmless,  where 
a  conviction  was  bad  on  one  count  only. 

[BH.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !  3101;   Dec.  Dig.  !  1167.*] 

6.  Gaming  (f  74*)— Pokeb  Tables. 

Rev.  St  1909,  !  4750,  prohibiting  gaming 
tables,  embraces  poker  tables. 

[EJd.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  §§  190-198;   Dec.  Dig.  §  74.*] 

7.  Cbimi1«al  Law  rt  741*)— Province  of  Jc- 
BT— Weight  of  Testimony. 

The  weight  of  testimony  is  for  the  jury, 
and  not  for  the  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1705;   Dec.  Dig.  {  741.*] 

8.  Criminal  Law  (|  1159*)— Verdict— Con- 
clusiveness. 

A  verdict  sustained  by  evidence  will  not  be 
disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law  Cent  Dig.  SS  3074^3083;  Dec  Dig.  § 
1159.*] 

9.  Gaming   (8   98*)— Evidence— Sufficiency. 

Evidence  held  to  sustain  a  conviction  tor 
keeping  a  gaming  table. 

_[Ed.    Note.— For   other    cases,    see    Gamine. 
Cent  Dig.  {$  291-298;  Dec.  Dig.  {  98.*] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty ;    Henry  L.  Bright,  Judge. 

Charles  Cannon  was  convicted  of  gambling, 
and  he  appeals.    Affirmed. 

Clay  &  Davis,  for  appellant  B.  W.  Ma- 
jor, Atty.  Gen.,  and  John  M.  Dawson,  Asst 
Atty.  Gen.,  for  the  State. 

KENNISH,  P.  J.  At  the  February  term, 
1910,  of  the  circuit  court  of  Jasper  county, 
the  prosecuting  attorney  filed  an  information 
jointly  charging  the  appellant,  Charles  Can- 
non, and  F.  W.  Potts,  and  L.  W.  Smith,  under 
section  4750,  Rev.  St  1909,  with  the  offense 
of  having  set  up  and  kept  divers  gaming 
tables  and  gambling  devices.  The  informa 
tion  charged  the  offense  in  the  language  of 
the  statute  and  In  two  counts ;  the  only  dif- 
ference in  the  counts  being  that  the  gaming 
table  described  in  the  first  is  a  poker  table 
with  the  paraphernalia  Incident  to  the  play- 
ing of  that  game,  while  the  second  describes 
a  crap  table  and  the  dice  used  in  the  playing 
of  the  crap  game.  The  record  shows  the 
filing  of  certain  dilatory  motions  by  the  de- 
fendants ;  but,  as  these  motions  and  the  rul- 
ings of  the  court  thereon  are  not  preserved 
in  the  bill  of  exceptions,  they  are  not  open 
to  review  on  this  appeal  and  need  not  l>e 
further  noticed.  The  defendants  waived 
formal  arraignment  and  entered  a  plea  of 
not  guilty.  Before  announcing  himself  ready 
for  trial,  the  defendant,  Charles  Cannon, 
moved  the  court  for  a  separate  trial,  and  a 
severance  was  granted.  Thereupon  the  de- 
fendant, Charles  Cannon,  demurred  to  the 
information  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  an  of- 
fense under  the  laws  of  this  state.    The  de- 
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mnrrer  was  overrnled,  and  tbe  defendant 
was  put  upon  his  trial,  which  resulted  in  a 
verdict  of  guilty  under  the  first  count  of 
tbe  information,  bis  punishment  being  as- 
sessed at  a  term  of  two  years  In  tbe  peni- 
tentiary, and  an  acquittal  on  tbe  second 
count  After  tbe  proper  motions  were  filed 
and  OTerruled,  Judgment  was  pronounced, 
and  tbe  defendant  appealed  to  this  court. 

Tbe  eTldence  for  the  state  tended  to  prove 
these  facts  I  The  Southern  Club  Saloon 
Building  is  located  on  the  comer  of  Cburch 
and  Allen  streets  In  Webb  City,  this  state. 
It  Is  a  double,  two-story  structure,  and  at 
tbe  time  of  the  alleged  ofTense  one  room  on 
tbe  ground  floor  was  occupied  as  a  dram- 
shop, known  as  tbe  "Southern  Club  Saloon," 
and  tbe  other  room  on  the  ground  floor  was 
used  as  a  pool  hall.  Tbe  large  room  in  which 
the  defendant  was  charged  with  keeping 
gaming  tables  was  upstairs  over  the  pool 
hall  and  could  be  reached  by  two  inside  stair- 
ways, one  leading  up  from  the  rear  of  the 
saloon  and  another  from  the  front;  also,  by 
a  third  stairway  from  the  outside.  This 
room  over  tbe  pool  hall,  on  tbe  nlgbt  of  the 
11th  of  December,  1909,  and  for  some  weeks 
before,  was  fitted  up  with  poker  and  crap 
tables  and  bad  been  used  as  a  common  gam- 
bling room.  On  the  last-mentioned  date, 
while  gambling  on  both  the  poker  and  crap 
tables  was  going  on,  officers  raided  the  place, 
found  a  large  number  of  men  therein,  made 
several  arrests,  and  seized  the  tables,  gam- 
bling devices,  and  paraphernalia  used  in  car- 
rying on  the  games.  These  tables  and  devic- 
es were  produced  In  the  courtroom  at  the 
trial,  were  referred  to  and  identified  by  tbe 
witnesses,  and  were  Introduced  In  evidence. 
They  were  tables  adapted,  devised,  and  de- 
signed for  tbe  purpose  of  playing  games  of 
chance  for  money,  property,  and  poker  chips, 
and  were  so  used  on  the  night  of  the  11th  of 
December,  1909,  and  for  several  weeks  prior 
to  that  date.  The  defendant  and  bis  code- 
fendant,  Potts,  were  generally  at  this  gam- 
bling room,  and  there  was  evidence  that  each 
bad  supplied  money  to  continue  tbe  games  at 
times  when  more  money  was  needed  for  that 
purpose.  Once  or  twice  Potts  had  furnished 
the  necessary  money  to  tbe  defendant  when 
tbe  latter  was  acting  as  dealer  at  the  crap 
table.  A.  O.  Walker,  a  dealer  at  one  of  the 
tables  when  tbe  raid  was  made,  testified  that 
he  was  employed  and  paid  for  bis  services  at 
said  gambling  room  by  tbe  defendant;  that 
be  bad  seen  the  defendant  run  tbe  said  po- 
ker table,  sometimes  playing  and  taking 
charge  of  tbe  game,  looking  after  the  take- 
off which  went  to  tbe  bouse;  and  that  the 
defendant  bad  furnished  him  with  the  sum 
of  $42.60  that  night  to  use  In  the  game  at 
the  crap  table. 

Tbe  defendant  testified  In  bis  own  ^balf 
and  denied  that  be  had  employed  Walker  as 
a  dealer  at  tbe  gambling  room,  or  that  be 
bad  furnished  Walker  any  money  to  be  used 
In   the  games,  and  further  denied  that  he 


had  any  Interest  in  the  gambling  rooms  lo- 
cated over  the  Club  Saloon  or  adjacent  to  It. 
Tbe  defendant  moved  the  court  to  require 
the  state  to  elect  upon  whicft  count  of  the 
Information  It  would  ask  a  conviction,  both 
at  the  close  of  the  evldenpe  for  the  state  and 
at  tbe  close  of  all  tbe  evidence.  The  defend- 
ant also  moved  tbe  court  to  require  the  state 
to  elect  upon  which  of  the  several  charges 
contained  In  each  count  of  the  Information  It 
would  proceed  to  trial.-  The  court  overruled 
tbe  motions  to  elect,  submitted  the  case  to 
the  Jury  upon  Instmcttons  authorizing  a  ver- 
dict of  guilty  upon  one  or  both  counts  of  the 
Information,  or  an  acquittal  upon  one  or  both 
counts,  accordingly  as  they  should  find  and 
believe  from  the  evidence.  Tbe  Jury  return- 
ed a  verdict  of  guilty  under  the  first  count 
and  of  acquittal  upon  tbe  second  count,  as 
before  stated. 

1.  Tbe  Information  and  each  count  thereof 
properly  charges  the  offense  In  tbe  language 
of  tbe  statute,  is  in  form  as  approved  by  thin 
court,  and  the  court  did  not  err  In  overrulini 
the  demurrer.  State  v.  Otaauvln  (Mo.)  132 
S.  W.  243;  State  v.  Rosenblatt,  185  Mo.  114. 
83  S.  W.  975;  State  v.  Mathis,  206  Mo.  604. 
105  S.  W.  604.  121  Am.  St.  Rep.  687 ;  State 
V.  Lee,  228  Mo.  480,  128  S.  W.  987. 

2.  It  Is  assigned  as  error  that  the  defend- 
ant was  not  rearraigned  after  the  withdraw- 
al of  his  plea  of  not  guilty.  The  record 
shows  that  tbe  defendant  waived  formal  ar- 
raignment and  entered  a  plea  of  not  gnUty. 
and  it  does  not  show  that  this  plea  was  with- 
drawn. The  filing  of  the  demurrer  thereaft- 
er did  not  have  the  legal  effect  of  withdraw- 
ing tbe  plea  of  not  guilty,  and  after  a  ruling 
thereon  a  new  arraignment  was  not  neces- 
sary. State  V.  Gleseke,  209  Mo.,  loc.  dt.  840. 
108  S.  W.  525. 

3.  Complaint  Is  made  that  the  court  erred 
in  overruling  defendant's  motion  to  require 
the  state  to  elect  upon  whicb  of  the  several 
charges  contained  In  each  count  of  the  infor- 
mation it  would  proceed  to  trial.  Each  count 
charged  the  setting  up  and  keeping  of  one 
gaming  table  only,  and  tbe  averment  that  tbe 
defendant  enticed*  and  permitted  divers  per- 
sons to  bet  and  play  tbereon  did  not  make 
tbe  count  double,  and  tbe  motion  to  elect  was 
properly  overruled.  State  ▼.  Ames,  10  Mo. 
743 ;  State  v.  Nelson,  19  Mo.  393.  See,  also. 
State  V.  Mathis,  206  Mo.  604,  105  S.  W.  604, 
121  Am.  St.  Rep.  687. 

4.  At  the  close  of  the  evidence  for  the 
state,  and  again  at  tbe  close  of  all  the  evi- 
dence, the  defendant  moved  the  court  to  re- 
quire the  state  to  elect  upon  which  count  It 
would  ask  a  conviction,  and  defendant's  in- 
struction numbered  4,  which  the  court  refus- 
ed, declared  the  law  to  be  that  the  Jury  could 
not  convict  upon  both  counts  of  the  informa- 
tion, although  they  should  believe  from  the 
evidence  that  tbe  defendant  set  up  and  kept 
both  tables  as  charged  In  tbe  two  counts  of 
tbe  Information.  It  Is  contended  by  appel- 
lant that  tbe  court  erred  In  not  requiring  tbe 
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prosecuting  attorney  to  elect,  and  in  refusing 
said  Instruction  numbered  4. 

The  defendant's  Instruction  numbered  4,  In 
so  far  as  it  declared  the  law  that  the  de- 
fendant could  not  be  convicted  upon  both 
counts,  teas  a  correct  statement  of  the  law 
applicable  to  the  facts  In  evidence,  and  the 
court  should  have  required  the  prosecuting 
attorney  to  elect  upon  which  count  he  would 
ask  a  conviction,  or  have  submitted  the  case 
to  the  Jury  upon  instructions  authorizing  a 
conviction  under  either  count,  as  they  found 
the  facts  to  be,  but  not  upon  both.  State  ▼. 
Oarragin,  210  Mo.,  loa  dt.  371.  109  S.  W. 
r.58,  16  L.  R.  A.  (N.  S.)  561.  In  the  Carragln 
Case,  at  the  close  of  an  exhaustive  review  of 
the  cases  of  this  and  other  courts  upon  the 
subject  of  the  joinder  of  felonies  in  the  same 
indictment  or  information,  this  court,  speak- 
ing through  Gantt,  J.,  said:  "We  know  of 
no  case  under  our  practice  in  which  an  ac- 
cused may  be  tried  and  convicted  of  two 
distinct  felonies  except  in  the  c^se  of  bur- 
glary and  larceny,  which  is  expressly  allow- 
ed by  statute."  It  was  held  in  the  Carragln 
Case  that  reversible  error  was  committed  by 
the  trial  court  in  instructing  the  jury  that 
they  might  find  the  defendant  guilty  upon 
both  counts  of  the  indictment  and  in  refus- 
ing to  require  the  prosecuting  attorney  to 
elect.  However,  in  that  case  the  defendant 
was  convicted  under  both  counts,  so  that  the 
error  of  the  court  was  clearly  prejudicial. 
The  counts  in  the  information  in  this  case 
charged  the  same  offense,  the  gitmbllng  table 
and  gambling  device  as  described  being  the 
only  difference,  and  it  Is  always  competent 
for  tlie  state  to  charge  the  offense  and  have 
the  same  submitted  to  the  jury  upon  two  or 
more  counts  when  the  offense  is  so  charged 
In  the  differeflt  forms  to  meet  the  evidence 
as  it  may  develop  at  the  trial,  and  but  one 
conviction  is  sought.  State  v.  Carragln,  210 
Mo.  361,  109  S.  W.  653.  16  Ij.  R.  A.  (K  S.) 
561;  State  v.  Hargraves,  188  Mo.  337,  87  S. 
W.  491;  State  v.  Sutton,  64  Mo.  107;  Kelly's 
Crlm.  Law  ft  Prac.  $  203. 

The  court  was  not  in  error  in  submitting 
the  case  to  the  jury  upon  both  counts  in  the 
alternative  and  authorizing  a  conviction  un- 
der either  as  they  might  find  the  facts  to 
be.  The  error  consisted  in  authorizing  a  con- 
viction under  both  counts,  and  in  thus  treat- 
ing the  two  counts  as  charging  separate  felo- 
nies, instead  of  the  same  felony  charged  in 
different  forms.  As  the  jury  did  not  act 
upon  the  erroneous  instruction,  but  convicted 
upon  one  count  only,  the  question  now  before 
as  is  not,  as  in  the  Carragln  Case,  as  to 
whether  a  conviction  upon  both  counts  can 
be  upheld,  but,  rather,  did  the  court  properly 
instruct  the  jury,  and  did  the  evidence  war- 
rant the  verdict  upon  the  first  count,  under 
which  alone  a  verdict  of  guilty  was  returned? 
The  jury  was  fully  instructed  upon  all  ques- 
tions of  law  applicable  to  the  evidence  upon 
the  first  count  of  the  information  upon  which 
the  verdict  was  based,   and,  although  the 


court  by  Its  instructions  also  authorized  a 
verdict  of  guilty  upon  the  second  count,  yet, 
as  the  defendant  was  acquitted  upon  that 
count,  he  cannot  be  heard  to  complain  of  er- 
ror which  did  not  operate  to  his  prejudice. 

5.  Numerous  complaints  have  been  made 
as  to  alleged  errors  in  the  refusing  and  giv- 
ing of  instructions,  and  almost  every  page  of 
the  transcript  of  the  evidence  contains  one 
or  more  objections  by  defendant  and  excep- 
tions saved  to  the  ruling  of  the  court  there- 
on. We  have  examined  these  complaints  and 
alleged  errors,  and  find  that  practically  all 
of  them  have  been  answered  by  the  recent 
decisions  of  this  court  construing  the  statute 
upon  which  this  prosecution  was  based. 
Questions  as  to  whether  the  stktute  is  lev- 
eled against  only  such  gaming  tables  as  are 
used  in  games  known  as  "bank  games,"  or 
whether  a  poker  table  set  up  for  gaming  pur- 
poses comes  within  its  provisions,  which  are 
ably  discussed  In  appellant's  brief,  have  been 
passed  upon  by  this  court  adversely  to  ap- 
pellant's contentions,  and  we  are  not  dis- 
posed to  reconsider  them  in  each  subsequent 
appeal.  State  t.  Cbanvln,  132  S.  W.  243; 
State  V.  Mathls,  206  Mo.  604,  105  S.  W.  604, 
121  Am.  St.  Rep.  687 ;  State  v.  Hall,  228  Mo. 
456,  128  S.  W.  746. 

6.  It  is  earnestly  urged  that  the  court 
erred  in  refusing  the  defendant's  Instruction 
in  the  nature  of  a  demurrer  to  the  evidence 
under  the  first  count  of  the  Information,  and 
this  complaint  necessitates  a  brief  review  of 
the  incriminating  facts  in  evidence  relied 
upon  to  sustain  the  verdict.  The  testimony 
of  all  the  witnesses  who  testified  upon  the 
subject  leaves  no  room  for  doubt  that  the 
statute  against  setting  up  and  keeping  gam- 
ing tables  and  devices,  as  construed  in  the 
decisions  of  this  court,  was  being  openly  and 
fiagrantly  violated  in  the  room  over  the  pool 
hall  in  the  Southern  Club  Saloon  Building 
on  the  night  of  December  11,  1909,  and  for 
some  weeks  prior  thereto.  The  tables  and 
paraphernalia,  the  use  of  chips  and  money 
in  the  poker  games  played,  the  large  number 
of  persons  permitted  to  engage  in  the  games 
and  the  take-off  charged  by  the  house,  of 
whiclr  facts  there  is  no  dispute,  make  this 
case  exceptional  in  the  satisfactory  evidence 
by  which  these  facts  were  proven.  The  Im- 
portant remaining  question  is:  Was  there 
evidence  tending  to  prove  that  the  defendant 
set  up  or  kept  such  gaming  table  at  the  time 
and  place  as  charged  In  the  first  count  of  the 
Information? 

It  was  shown  that  the  witness  Walker, 
who  was  in  charge  of  one  of  the  tables  at 
the  time  of  the  raid,  had  known  the  defend- 
ant, Cannon,  some  years  before  in  the  state 
of  Kansas,  and  that  the  defendant  had  em- 
ployed and  paid  Walker  to  take  charge  of 
the  tables  and  had  furnished  him  money 
when  it  was  needed  to  use  In  the  game ;  that 
appellant's  codefendant.  Potts,  who  was 
much  in  evidence  around  the  gambling  room 
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and  saloon,  had  fnrnlshed  money  to  appel- 
lant to  be  used  when  needed  In  keeping  up 
the  games;  that  the  defendant,  a  few  days 
before  the  date  of  the  offense  charged,  had 
painted  the  room  and  made  other  repairs. 
In  addition  to  the  foregoing,  it  was  in  evi- 
dence that  the  defendant  was  seen  around 
the  poker  tables  in  charge  of  the  game,  some- 
times playing  himself,  and  attending  to  the 
take-oft  which  went  to  the  house,  or  stand- 
ing around  and  watching  the  games. 

It  must  be  admitted  that  the  witness 
whose  testimony  identified  the  defendant  and 
connected  him  directly  with  the  setting  up 
and  keeping  of  the  gambling  tables  as  charg- 
ed was  shown  to  be  discredited,  not  only 
by  his  recofd  and  character,  as  disclosed  by 
his  own  testimony,  but  because  of  his  ad- 
mission on  the  witness  stand  of  his  own 
guilt,  and  therefore  that  be  was  an  accom- 
plice in  the  crime.  This  feature  of  the  case, 
as  made  against  the  defendant,  was  given 
due  recognition  by  the  court,  and  a  proper 
Instruction  was  given  to  the  Jury  directing 
them  that,  on  account  of  the  witness  having 
been  by  his  own  admission  an  accomplice  in 
the  crime,  his  testimony  should  be  received 
with  great  caution. 

It  is  the  peculiar  province  of  the  jury,  and 
not  of  the  court,  to  determine  the  weight 
to  be  given  to  the  testimony  of  the  witness- 
es, and  as  the  testimony  of  Walker  and  the 
other  witnesses  for  the  state,  if  believed, 
warranted  the  finding  of  the  Jury,  this  court 
will  not  disturb  the  verdict  State  v.  Rich- 
mond, 186  Mo.  n,  84  S.  W.  880;  State  v. 
Smith,  190  Mo.  706,  90  S.  W.  440;  State  v. 
Sasaaman,  214  Mo.  695,  114  S.  W.  590. 

There  was  substantial  evidence  tending  to 
prove  the  guilt  of  the  defendant,  and  there- 
fore the  court  did  not  err  in  refusing  to  di- 
rect an  acquittal,  as  requested  by  the  defend- 
ant. 

We  have  examined  the  record  carefully, 
and,  finding  no  prejudicial  error  therein,  the 
Judgment  should  be  affirmed,  and  it  is  so 
ordered. 

FERRISS  and  BROWN,  JJ.,  concur. 


STATE  V.  WALKER. 

(Supreme  Court  of  Missouri,   Dividon  No.  2. 

Feb.  7,  1911.) 

1.  Seduction  (|  32*)  —  Criminal  Responsi- 
bility— Good  Repute  of  Pbosecutbix. 

In  a  prosecution  for  seduction  upon  prom- 
ise to  marry^  the  good  repute  of  the  prosecutrix 
is  an  essential  element  of  the  crime. 

[Ed.   Note. — For  other  cases,  see  Seduction, 
Cent.  Dig.  §  55;  Dec  Dig.  i  32.*] 

2.  Criminal  Law  (§  800*)— Instrdctions. 

In  a  prosecution  for  seduction  under  prom- 
ise to  mairy,  the  words  "good  repute,"  as  used 
in  the  evidence  and  as  set  forth  in  instruc- 
tion/:, need  not  be  defined,  under  Rev.  St.  1909, 
i  5321,  requiring  necessary  instructions  on  ques- 


tions of  law,  as  they  could  not  have  misIH  the 
jury,  being  plain  English  words  in  common 
use. 

[Ed.  Note. — For  other  cases,  see  Criminal  I^w, 
Cent  Dig.  SI  1808-1810;    Dec.  Dig.  S  800.»] 

3.  Criminal  Law  (|  956*)— New  Trial— Mo- 
tion FOB  —  Affidavit  —  Matters  Not  In- 
cluded in  Motion. 

Where  facts  in  affidavits  presented  after  a 
motion  for  new  tnal  were  not  included  in  the 
motion,  they  cannot  be  considered  in  ruling  on 
the  motion. 

[Ed.  Note.— FV>r  other  cases,  see  Criminal  Law, 
Cent  Dig.  §  2373 ;    Dec.  Dig.  S  95&*] 

4.  Criminal  Law  (S  958*)— New  Trial— Mo- 
tion—Necessabt  Affidavit. 

In  a  prosecution  for  seduction,  the  defend- 
ant was  not  entitled  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence  set  out 
m  the  motion,  where  the  motion  was  not  sup- 
ported by  the  afiSdavit  of  the  person  relied  upon 
to  testify  to  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  $  2401 ;   Dec  Dig.  §  958.*] 

5.  Seduction  (§  44*)— Evidence— ATXENDiKa 
Circumstances. 

In  prosecutions  for  seduction,  the  relations 
of  the  defendant  with  all  the  attending  cir- 
cumstances leading  up  to  the  promise  of  mar- 
riage and  alleged  seduction,  are  competent  evi* 
dence  on  Iwhalf  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  §  78;   Dec.  Dig.  §  44.*] 

6.  Seduction  ($  44*)  —  Evidence  —  Compe- 
tency. 

In  a  prosecution  for  seduction,  certain  let- 
ters of  defendant  to  prosecutrix  by  which  he 
souglrt  to  win  her  affection  held  competent  evi- 
dence  against  him. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  S  78;   Dec.  Dig.  f  44.*] 

7.  Criminal  1/Aw  (S  829*)— Instructions. 

If  an  instruction  correctly  declares  the 
law,  it  is  not  error  to  refuse  an  instruction 
upon  the  same  subject  asked  by  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  20U;    Dec.  Dig.  $  829.*] 

8.  Seduction  (S  50*)— Instructions  to  Jury 
—Corroboration. 

In.  a  prosecution  for  seduction,  an  instruc- 
tion that  the  promise  of  marriage  must  he  cor- 
roborated by  other  evidence  than  the  prosecu- 
trix's, which  may  be  "by  preparation  .she  may 
have  made  for  marriage,  if  any,"  is  not  errone- 
ous on  the  ground  that  by  the  quoted  words 
prosecutrix  is  allowed  to  corroborate  her  own 
testimony  by  her  self-serving  acts. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Dec.  Dig.  §  50.*] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty;  C.  A.  Denton,  Judge. 

Dave  Walker  was  convicted  of  seduction 
under  promise  of  marriage,  and  be  appeals. 
Afilrmed. 

W.  S.  Jackson,  Henry  Lay,  and  G.  W. 
Barnett,  for  appellant  S3.  W.  Major,  Atty. 
Gen.,  and  Jno.  M.  Dawson,  Asst  Atty.  Gen., 
for  the  State. 

KENNISH,  P.  J.  The  defendant  was  tried 
and  convicted  in  the  circuit  court  of  Benton 
county,  upon  an  Information  charging  the  of- 
fense of  the  seduction,  under  promise  of  mar^ 
riage,  of  one  Maude  0.  Teager,  an  unmarried 
female  of  good  repute,  under  the  age  of  21 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Ktj  Ha.  Series  &  Rep'r  Indazet 
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yean.  His  punishment  was  assessed  at  im- 
prisonment in  tbe  penitentiary  for  a  term  of 
two  years,  and,  from  tbe  Judgment  pro- 
nounced, be  appealed  to  this  court. 

At  tbe  trial,  tbe  evidence  for  tbe  state 
tended  to  prove  tbe  following  facts:  That 
Maude  C.  Yeager,  the  prosecutrix,  was  an  un- 
married female  of  good  repute,  under  21 
years  of  age,  and  that  she  bad  resided  in 
Benton  county  since  ber  infancy ;  that  when 
sbe  was  of  tender  years  her  mother  died,  and 
she  was  brought  up  by  her  relatives,  having 
made  ber  permanent  home  with  ber  half -sis- 
ter after  she  was  10  years  of  age.  She  had 
known  the  defendant,  who  was  about  8 
years  ber  senior,  since  childhood.  In  the 
year  1905  tbe  defendant  began  waiting  on 
her,  as  a  suitor,  and  in  tbe  year  1906  they  be- 
came engaged  to  be  married.  This  engage- 
ment, because  of  a  disagreement,  was  broken, 
and  in  January,  1907,  the  prosecutrix  went 
to  the  town  of  Lamonte,  not  far  distant  from 
ber  home,  where  sbe  was  employed  as  a  do- 
mestic. She  remained  there  tbe  most  of  tbe 
time  for  about  two  years.  While  at  Lamonte 
the  defendant  corresponded  with  ber,  and  bis 
letters,  couched  In  tbe  most  endearing  terms, 
were  introduced  In  evidence.  Because  of  a 
second  disagreement,  the  correspondence  was 
discontinued.  The  prosecutrix  returned  to 
her  home  at  tbe  town  of  Edmunson  in  July, 
1908,  and  thereupon  the  defendant  resumed 
his  attentions  to  her.  On  the  night  of  the 
15th  of  February,  1909,  the  prosecutrix  at- 
tended a  masked  ball  In  tbe  company  of  an- 
other young  man  who  had  been  paying  ber 
some  attention  since  ber  return  from  La- 
monte. The  defendant  was  present  at  the 
ball,  and  requested  a  private  talk  with  the 
prosecutrix,  during  which  be  told  ber  of  his 
Intentions  to  get  married,  and  of  bis  love  for 
her.  The  prosecutrix  then  promised  to  cease 
keeping  company  with  the  young  man  with 
whom  she  had  attended  tbe  ball  that  even- 
ing, and,  from  that  time  on,  she  kept  com- 
pany regularly  with  the  defendant,  and  with 
no  other  suitor.  Tbe  defendant  thereafter 
constantly  waited  upon  her,  calling  at  ber 
bome  two  or  three  times  a  week,  and  taking 
ber  to  public  gatherings,  as  Is  usual  in  such 
cases,  until  July  8,  1909.  On  Sunday  night, 
April  4,  1909,  while  calling  upon  tbe  prose- 
cutrix at  ber  bome,  tbe  defendant  promised 
to  marry  ber,  and  the  promise  was  accepted. 
Thereafter,  on  tbe  18th  day  of  April,  1909, 
under  the  promise  of  marriage  theretofore 
made,  and  at  defendant's  solicitations,  the 
prosecutrix  yielded  to  him,  and  as  a  result 
of  tbe  intercourse  which  followed  she  be- 
came pregnant,  of  which  fact  sbe  informed 
the  defendant  about  the  1st  of  July,  follow- 
ing. On  the  3d  day  of  July  tbe  defendant 
took  ber  to  tbe  town  of  Cole  Camp,  near  by, 
where  sbe  had  secured  employment  When 
she  Informed  tbe  defendant  of  her  condition, 
she  urged  tbe  necessity  of  their  early  mar- 
riage, and  be  said  he  would  begin  to  build  I 


a  bouse  tbe  next  week,  and  that  she  need 
not  "worry  about  that  at  all.".  While  at  Cole 
Camp,  not  hearing  from  the  defendant,  she 
wrote  several  times,  and  sought  to  communi- 
cate with  him  by  telephone,  but  failed  to 
reach  him  or  receive  any  response  to  ber 
letters.  On  tbe  13th  day  of  August,  1900, 
tbe  defendant  married  another  woman.  The 
prosecutrix  testified  that  sbe  had  made  prep- 
aration to  get  married,  such  as  buying  some 
furniture,  and  In  this  she  was  corroborated 
by  other  testimony.  The  defendont  was  a 
witness  in  his  own  behalf,  and  denied  that 
he  had  ever  promised  to  marry  the  prosecnt- 
iug, witness.  Evidence  was  also  introduced 
tending  to  prove  that  the  prosecuting  wit- 
ness was  not  of  good  repute,  and  that  sbe 
was  over  21  yeara  of  age  at  tbe  time  of  tbe 
alleged  ottense. 

1.  Error  Is  assigned  In  tbe  failure  of  the 
court  to  give  an  instruction  to  tbe  Jury  defin- 
ing "good  repute,"  as  an  element  of  tbe  of- 
fense charged.  A  separate  instruction  was 
not  given  on  the  subject  of  "good  repute," 
neither  was  such  an  instruction  asked  by  the 
defendant  In  the  general  instruction  num- 
bered 1,  given  by  the  court  of  its  own  mo- 
tion, tbe  Jury  were  instructed  that,  to  au-, 
thorize  a  conviction  they  must  believe  and 
find  "that  Maude  C.  Yeager  was,  at  the  time 
of  the  seduction.  If  any,  a  woman  of  good  re- 
pute In  the  community  In  which  sbe  lived 
and  among  those  who  knew  ber."  Tbe  good 
repute  of  the  prosecutrix  is  clearly  an  essen- 
tial element  of  tbe  crime  charged  in  this 
case;  an  element  necessary  to  be  found  by 
the  Jury  before  they  were  authorized  to  re- 
turn a  verdict  of  guilty  against  tbe  defend- 
ant  It  is  provided  by  section  5231,  Rev.  St. 
1009,  that:  "The  court  must  instruct  tbe 
Jury  in  writing  upon  all  questions  of  law 
arising  in  tbe  case  which  are  necessary  for 
their  information  in  giving  their  verdict"  It 
will  be  observed  that  tbe  statute  requires  in- 
structions only  upon  such  questions  of  law 
arising  in  tbe  case  as  are  necessary  for  the 
information  of  tbe  Jury.  Tbe  words  "good 
repute."  as  used  In  tbe  evidence,  and  as  set 
forth  in  Instruction  numbered  1,  as  an  ele- 
ment of  the  offense  charged,  could  not  have 
been  misunderstood  by  tbe  Jury.  Witnesses 
on  tbe  one  side  testified  that  the  reputation 
of  tbe  prosecutrix  for  virtue  and  chastity 
was  good,  while  those  on  tbe  other  side  said 
it  was  bad.  These  words  are  not  technical 
In  their  meaning,  but  are  words  well  under- 
stood and  In  common  use.  Tbe  rule  applica- 
ble in  such  cases,  as  concisely  stated  in  the 
thirteenth  syllabus  of  the  case  of  State  v. 
SatOey,  131  Mo.  464.  33  S.  W.  41,  Is:  "That 
ordinary,  plain  English  words,  used  in  In- 
structions, are  not  required  to  be  defined." 
See,  also.  State  v,  Gregory,  170  Mo.  598,  71 
S.  W.  170;  12  Cyc.  613.  As  to  tbe  Issue  of 
tbe  good  repute  of  the  prosecutrix.  Instruc- 
tion numbered  1  In  this  case  is  identical  with 
an  instruction  given  in  tbe  case  of  State  v. 
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Meals,  184  Mo.  244,  256,  83  &  W.  442,  446, 
and  this  court,  speaking  of  the  Instruction  In 
that  case,  said  that  It  "carefully,  fully  and 
expressly  requires  the  Jury  to  find  every  es- 
sential fact  necessary  to  constitute  the  offense 
defined  by  the  statute."  The  same  instmc- 
tion  gtvea  in  the  Meals  Case  is  referred  to 
with  approrral  by  this  court  in  the  later  case 
of  State  V.  Fogg,  206  Mo.,  loc.  clt  715,  105  S. 
W.  618.  The  prosecutions  in  both  the  Meals 
and  Fogg  Cases  were  under  the  same  statute 
upon  which  the  Information  was  based  in 
the  case  before  ns.  We,  therefore,  hold  that 
appellant's  first  assigument  of  error  Is  with- 
out merit 

2.  It  is  urged  that  the  court  erred  in  re- 
fusing to  grant  a  new  trial  on  the  ground 
of  newly  discovered  evidence.  This  com- 
plaint Is  based  upon  the  eighth  ground  of 
the  motion  for  a  new  trial,  in  which  it  Is  al- 
leged that  the  prosecutrix,  prior  to  the  date 
of  the  offense  charged,  was  guilty  of  specific 
acts  of  unchastity  with  one  John  Carrico,  at 
the  town  of  Lamonte.  It  is  further  alleged 
that  the  defendant  was  unable  to  obtain  the 
affidavit  of  the  said  Carrico  In  time  to  be 
filed  with  the  motion  for  a  new  trial,  but 
that  defendant  believed  he  conid  procure 
such  affidavit  of  the  said  Carrico  to  the  facts 
stated,  in  time  to  be  filed  in  support  of  the 
motion  at  the  March  term,  1910,  of  that  court 
The  cause  was  continued  upon  the  motion 
for  a  new  trial  until  the  March  term,  but 
the  defendant  failed  to  file  the  affidavit  of 
Carrico  in  support  of  the  alleged  newly  dis- 
covered evidence.  Affidavits  were  filed  in 
which  the  affiants  purported  to  state  what 
Carrico  had  said  to  them  relative  to  the  al- 
leged misconduct  of  the  prosecutrix  with 
him,  and  other  affidavits  were  filed  as  to 
specific  acts  of  misconduct  by  the  prosecu- 
trix, which  were  not  included  as  newly  dis- 
covered evidence  In  the  motion  for  a  new 
trial.  It  is  needless  to  discuss  the  affidavits 
last  mentioned,  for  the  reason  that  If  the 
facts  contained  therein  were  not  included  in 
the  motion  for  a  new  trial,  then  manifestly 
the  affidavits  could  not  be  considered  by  the 
court  In  its  ruling  upon  the  motion.  The 
defendant  was  not  entitled  to  a  new  trial  on 
the  ground  of  the  newly  discovered  evidence 
set  out  in  the  motion,  because  the  motion 
was  not  supported  by  the  affidavit  of  the  wit- 
ness Carrico,  who,  it  was  alleged,  would  tes- 
tify to  the  newly  discovered  facts  upon  which 
a  new  trial  was  asked.  In  the  case  of  State 
V.  McCollongh,  171  Mo.,  loc.  cit  575,  71  S. 
W.  1003,  this  court  said:  "The  contention 
that  is  most  earnestly  urged  is  the  error  of 
the  court  in  refusing  to  grant  a  new  trial 
upon  the  ground  of  newly  discovered  evi- 
dence. As  to  this  contention,  the  motion  for 
a  new  trial  is  only  supported  by  the  affidavit 
of  the  defendant  It  fails  in  an  essential 
particular  to  conform  with  the  long  and  well- 
settled  rule  announced  by  this  court  in  this, 
that  the  affidavits  of  the  witnesses  who  it 
Is  alleged  will  testify  to  the  newly  discover- 


ed facts  must  "accompany  the  motion  for  a 
new  trial."  State  v.  Bowman,  161  Mo.,  loc 
cit  94,  62  S.  W.  096. 

3.  It  is  disclosed  by  the  evidence  that  de- 
fendant began  paying  Ills  attentions  to  the 
prosecutrix,  as  a  suitor,  in  1905;  that  after 
going  with  her  for  abont  six  months,  a  dis- 
agreement caused  him  to  cease  his  attri- 
tions to  her  for  about  an  equal  period ;  that 
he  then  resumed  his  attentions  for  about  six 
months,  during  which  time  they  became  en- 
gaged to  be  married;  that  soon  thereafter 
another  disagreement  resulted  in  breaking 
the  engagement  and  another  cessation  of 
their  association  until  January,  1907.  At 
the  date  last  mentioned,  prosecutrix  went  to 
Lamonte,  about  SO  miles  distant  at  wlilch 
place  she  had  secured  employment  and  for 
about  six  months  thereafter  the  defendant 
corresponded  with  her,  writing  letters  which 
would  lead  her  to  believe  that  he  entertained 
a  deep  affection  for  her.  These  letters  did 
not  in  any  manner,  refer  to  a  promise  of 
marriage.  They  were  Introduced  in  eridoice 
at  the  trial,  over  the  objection  of  the  de- 
fendant and  the  ruling  of  the  court,  in  so 
admitting  them,  is  assigned  as  error.  From 
this  statement  it  appears  that  at  the  time 
of  this  correspondence  no  engagement  exist- 
ed, and  although  the  correspondmce  had 
ceased  for  some  time  before  the  prosecutrix 
returned  to  her  home,  the  defendant  imme- 
diately upon  her  return,  renewed  his  atten- 
tions to  her,  and,  shortly  thereafter,  his 
promise  of  marriage,  under  which  he  accom- 
plished her  undoing.  It  is  the  recognized 
law,  in  seduction  cases,  that  the  relations  of 
the  defendant  and  the  prosecutrix,  together 
with  all  the  attending  circumstances  leading 
up  to  the  promise  of  marriage  and  alleged 
seduction,  are  always  competent  evidence  on 
l)ehalf  of  the  state.  We  know  of  no  prin- 
ciple of  law,  nor  has  our  attention  been  call- 
ed to  any  authority,  which  renders  these 
communications,  by  which  the  defendant 
sought  to  win  the  heart  and  love  of  the  pros- 
ecutrix, inadmissible  against  him  on  a  trial 
for  seduction.  His  attentions  to  her  before 
she  went  to  Lamonte  were  admitted  with- 
out objection.  Why  were  not  the  letters  ad- 
missible for  the  same  reason?  We  think  they 
were  admissible,  and  that  the  court  properly 
so  ruled.  Faulkner  v.  State  (Tex.  Cr.  App.) 
109  S.  W.  199.  A  case  of  the  character  of  that 
now  before  us  is  not  to  be  dlsjiosed  of  on 
the  principles  of  law  applicable  to  the  rights 
of  parties  to  an  ordinary  contract  such  as 
an  abandonment  by  mutual  consent,  or  the 
merger  of  all  antecedent  negotiations  Into 
the  terms  of  the  contract  The  abiding  char- 
acter of  the  love  and  confidence  Implied  in 
an  engagement  of  marriage  Is  a  fact  which 
is  fundamental  in  human  nature  and  which 
does  not  readUy  yield  to  disagreements  or 
even  brokm  engagements,  a  fact  of  which 
the  defendant  In  this  case  was  well  aware 
and  quick  to  take  advantage. 
4.  Appellant's  fourth  and  fifth  assignments 
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of  error  may  properly  be  treated  together. 
In  the  fourth  assignment,  complaint  Is  made 
of  the  ruling  of  the  court  in  refusing  to  give 
appellant's  Instruction  upon  the  subject  of 
tlie  corroboration  of  the  evidence  of  the  pros- 
ecutrix, required  by  law,  as  to  the  promise 
of  marriage,  and  the  fifth  assignment  is 
based  upon  alleged  error  In  the  giving  of  in- 
struction numbered  2  by  the  court,  of  its 
on-n  motion,  upon  the  same  subject  If  In- 
Btrnctlon  numbered  2  la  a  correct  declaration 
of  the  law  upon  the  subject  of  the  necessary 
corroboration  of  the  prosecutrix,  then  It  Is 
well  settled  that  the  court  was  not  in  error 
In  refusing  an  instruction,  upon  the  same 
subject,  asked  by  the  defendant.  State  ▼. 
Fogg,  206  Mo.  696,  lOS  S.  W.  618;  State  t. 
Sassaman,  214  Mo.  695,  114  S.  W.  590;  State 
V.  Wodey,  216  Mo.  620,  115  S.  W.  417. 

It  is  not  necessary  to  set  out  the  whole 
of  said  instruction  numbered  2.  The  part 
of  which  complaint  Is  made  is  the  following: 
"The  Jury  are  further  Instructed  that  they 
cannot  find  that  there  was  a  promise  of  mar- 
riage upon  the  evidence  of  Maude  Yeager 
alone;  but  under  the  law  her  evidence  as 
to  the  promise  of  marriage  must  be  corrob- 
orated; that  Is,  confirmed,  either  by  direct 
and  iMsitive  evidence,  as  to  the  promise  of 
marriage,  or  by  preparation  which  the  pros- 
ecutrix may  have  made  for  marriage,  If  any, 
or  by  facts  and  circumstances  which  usual- 
ly attend  the  engagement  of  marriage."  The 
particular  clause  In  that  part  of  the  Instruc- 
tion quoted,  of  which  appellant  specifically 
complains,  is  "or  by  preparation  which  the 
prosecutrix  may  have  made  for  marriage,  if 
any."  It  is  contended  that  if  the  corrobora- 
tion in  the  clause  complained  of  be  sufficient 
under  *the  statute,  then  it  is  always  within 
the  power  of  the  prosecutrix,  by  self-serving 
acts,  to  supply  the  necessary  corroboration 
of  her  own  testimony  as  to  the  promise  of 
marriage. 

In  the  recoit  case  of  State  v.  Fogg,  206 
Mo.  696,  105  S.  W.  618,  a  case  cited  by  ap- 
X>ellant,  this  court  had  under  consideration, 
as  in  the  case  at  bar,  a  complaint  of  the 
appellant  that  the  court  erred  in  falling  to 
give  an  instruction,  at  the  request  of  the 
'defendant,  upon  the  subject  of  the  corrobora- 
tion of  the  prosecutrix,  necessary  under  the 
law,  as  to  the  promise  of  marriage.  Passing 
upon  the  question  thus  before  it,  this  court, 
at  page  709,  said:  "In  our  opinion  there 
'  was  no  error  in  the  refusal  of  this  instruc- 
tion. The  subject  of  the  necessity  of  the  cor- 
roboration of  the  prosecutrix  in  order  to 
warrant  a  conviction  was  sufficiently  covered 
by  Instruction  numbered  4,  in  which  the  court 
told  the  Jury  that  'you  cannot  find  that  the 
promise  of  marriage  was  made  by  the  de- 
fendant to  the  prosecutrix  on  the  testimony 
of  the  prosecutrix  alone ;  to  warrant  you  in 
finding  that  a  promise  of  marriage  was  made 
by  the  defendant,  the  testimony  of  the  pros- 


ecutrix as  to  such  promise  of  marriage  must 
be  corroborated  by  other  and  Independent 
testimony.  This  corroboration  may  be  by  the 
proof  of  statements  of  defendant  In  relation 
thereto.  If  any  were  made ;  preparation  which 
the  prosecutrix  may  have  made  for  marriage. 
If  any;  or  by  the  continuous  courtship  for 
such  a  period  of  time  as  In  the  course  of 
ordinary  affairs  an  engagement  of  marriage 
between  the  defendant  and  prosecutrix  would 
be  presumed  to  exist'"  The  court  further 
calls  attention  In  that  case  to  the  fact  that 
another  Instruction  told  the  Jury  that,  "to 
support  the  charge  of  such  promise  of  qiar- 
rlage,  it  Is  necessary  that  the  evidence  of 
the  prosecutrix  be  supported  by  that  of  the 
witnesses  or  by  corroboration  of  acts  or  cir- 
cumstances which  convince  your  minds  of 
the  truth  of  the  testimony  In  that  respect." 
It  will  be  found  that  instruction  numbered 
1,  in  the  case  in  hand,  contains  a  counterpart 
of  that  referred  to  by  the  court  in  the  Fogg 
Case,  as  being  a  part  of  instruction  number- 
ed 7. 

As  this  court  has  thus  so  recently  passed 
upon  and  approved  an  Instruction,  of  which 
the  instruction  in  this  case,  upon  the  point 
under  consideration,  is  an  exact  copy,  we  are 
not  disposed  to  enter  upon  a  discussion  as 
to  whether  or  not  it  Is  theoretically  a  correct 
exposition  of  the  law  upon  the  subject  of 
the  corroboration  of  the  prosecutrix. 
•  Finding  no  prejudicial  error  in  the  record, 
the  Judgment  should  be  affirmed.  It  is  so 
ordered. 

FERRISS,  J.,  concurs.     BROWN,  J.,  con- 
curs in  the  result 


STATE  V.  THORNTON. 

(Supreme  Ck>urt  of  Miaaouri,  Division  No.  2. 

Feb.  7,  1911.) 

Pakent  ahd  Child  (817*)— Njeolkct  to  Sup- 
port —  CBmiSTAi.  Fkoseoution  —  "Neces- 

SABY." 

Rev.  St  1909,  I  4492,  provides  that  If  any 
father  without  lawful  excuse  neglects  to  pro- 
vide such  infant  with  "necessary"  food,  etc., 
he  shall  be  punished.  Defendant  and  his  wife 
separated,  the  wife  goine  to  her  father's  house, 
taking  with  her  one  child  of  the  marriage,  and 
another  was  bom  at  the  housa  of  the  wife's 
father,  and  both  the  children  were  there  sup- 
plied with  all  necessary  food,  etc.  Defendant 
after  the  separation  contributed  nothing  to  their 
support.  Held,  that  "necessary"  food,  clothing, 
and  lodging,  as  used  in  the  statute,  is  food,  etc., 
which  the  infant  actually  needed  at  the  time; 
and  that  as  the  infant  children  were  receiving 
necessary  food,  etc.,  defendant  was  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  H  176-181;  Dec.  Dig.  | 
17.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4705-4n0;   voL  8,  p.  7729.] 

Appeal  from  Circuit  Court,  Boone  County; 
N.  D.  Thurmond,  Judge. 
Turner  S.  Thornton  was  convicted  for  re- 
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fusing  and  neglecting  to  provide  necessary 
food,  clothing,  and  lodging  for  his  Infant  chil- 
dren, and  he  appeals.  Reversed,  and  defend- 
ant ordered  discharged. 

McBaine  &  Clark  and  W.  H.  Bothwell,  for 
appellant  E.  W.  Major,  Atty.  Gen.,  and  Jno. 
M.  Dawson,  Asst  Atty.  Gen.,  for  the  State. 

FERRISS,  J.  Defendant  was  convicted  at 
the  April  term,  1910,  of  the  circuit  court  of 
Boone  county,  upon  an  Information  which 
reads  as  follows:  "L.  T.  Searcy,  prosecuting 
attorney  within  and  for  the  county  of  Boone, 
In  the  state  of  Missouri,  Informs  the  court 
that  Turner  S.  Thornton,  on  the  2nd  day  of 
November,  1909,  at  the  said  county  of  Boone, 
and  state  of  Missouri,  being  then  and  there 
the  father  of  two  Infant  children,  bom  In 
lawful  wedlock,  under  the  age  of  sixteen 
years,  to  wit,  Margarite  Thornton,  aged 
two  years,  and  Rudolph  Thornton,  aged  five 
months,  feloniously,  unlawfully,  willfully  and 
without  lawful  excuse,  did  refuse  and  neg- 
lect to  provide  for  said  Infant  children  nec- 
essary food,  clothing  and  lodging,  and  the 
said  Turner  S.  Thornton,  In  the  county  and 
state  aforesaid,  from  the  second  day  of  No- 
vember, 1909,  to  the  28th  day  of  February, 
1910,  and  thence  hitherto,  did  feloniously, 
unlawfully,  willfully  and  without  lawful  ex- 
cuse refuse  and  neglect  to  provide  necessary 
food,  clothing  and  lodging  for  his  said  infant 
children  aforesaid,  against  the  peace  and  dig- 
nity of  the  state."  This  Information  Is  baaed 
upon  section  4492,  Rev.  St  1909,  which  pro- 
vides: "If  any  mother  of  any  Infant  child, 
under  the  age  of  sixteen  years,  or  any  father 
of  any  such  Infant  child,  bom  In  or  legiti- 
matized by  lawful  wedlock,  or  any  person 
who  has  adopted  any  such  Infant  child,  or 
any  master  or  mistress  of  an  apprentice,  un- 
der Buch  age,  or  other  person  having  the  le- 
gal care  and  control  of  any  such  infant  shall, 
without  lawful  excuse  refuse  or  neglect  to 
provide  for  such  Infant  or  apprentice  neces- 
sary food,  clothing  or  lodging,  or  shall  un- 
lawfully and  purposely  assault  such  Infant 
or  apprentice,  whereby  bis  life  shall  be  en- 
dangered or  his  health  shall  have  been  or 
shall  be  likely  to  be  permanently  Injured,  the 
person  so  offending  shall,  upon  conviction,  be 
punished  by  Imprisonment  In  the  penitentia- 
ry not  exceeding  three  years,  or  by  Imprison- 
ment In  the  county  jail  not  exceeding  one 
year,  or  by  a  fine  of  not  more  than  one 
thousand  dollars,  or  by  both  such  flne  and 
Imprisonment" 

The  following  facts  are  practically  con- 
ceded: The  defendant.  Turner  S.  Thomton, 
when  about  19  years  old,  married  Metta 
Baldwin  on  October  21,  1907.  The  couple 
lived  together  until  February,  1909,  when 
they  separated,  the  wife  returning  to  her  fa- 
ther's house,  where  she  continued  to  live  up 
to  the  date  of  the  trial;  the  husband  return- 
ing to  the  home  of  his  mother,  and  remain- 
ing there.  The  wife  took  with  her  to  her 
father's  home  the  one  child  which  had  been 


bora  of  the  nnlon,  a  girl,  Margarite.  A  sec- 
ond child  was  born  to  her  In  her  father's 
house  In  September,  1909.  The  children  were 
supplied  by  the  wife's  father,  np  to  the  date 
of  the  trial,  with  all  necessary  food,  clothing, 
and  lodging,  and,  as  testified  by  the  mother, 
'•were  well  taken  care  of."  From  and  after 
the  separation,  In  February,  1909,  the  defend- 
ant contributed  nothing  to  the  support  of  the 
children.  Defendant  was  an  average  laborer, 
earning  about  $1  a  day.  He  on  one  occasion 
sent  for  the  baby,  when  It  was  three  or  four 
months  old,  but  was  refused.  He  made  some 
attempt  to  meet  his  wife  and  her  father  to 
talk  over  matters  with  a  view  to  an  arrange- 
ment about  the  children,  but  the  effort  failed. 
There  was  some  evidence  that  defendant  and 
his  mother  wished  to  take  the  girl  to  live 
with  him  and  his  mother.  The  evidence  for 
the  state  shows  that  the  wife  refused  to  give 
up  the  children.  It  is  evident  from  the  tes- 
timony that  the  defendant  refused  to  support 
the  children  so  long  as  they  were  retained  In 
the  custody  of  the  mother.  It  Is  equally 
clear  that  the  mother  and  her  father  did  not 
propose  to  recognize  any  right  in  the  father 
except  the  right  to  contribute  to  the  support 
of  the  children,  the  mother  to  retain  the  ex- 
clusive custody  and  control. 

Whether  this  conviction  can  be  sustained 
depends  upon  the  construction  of  section 
4492,  set  out  above.  If,  as  contended  by  the 
defendant,  it  Is  a  crime  to  fall  to  provide 
food,  clothing,  and  lodging,  only  when  they 
are  actually  lacking,  and  the  failure  to  so 
provide  shall  endanger  the  life  or  health  of 
the  Infant  child,  then  It  Is  clear  that  the  evi- 
dence does  not  sustain  the  charge.  The  state 
proved  that  the  children  were  amply  supplied 
with  food,  clothing  and  lodging  by  the  life's, 
father,  who  seems  to  have  been  In  full 
sympathy  with  his  daughter's  purpose  to 
keep  the  children  In  his  household,  and  en- 
tirely away  from  their  father.  If,  on  the 
other  band,  as  contended  for  by  the  state, 
it  is  a  crime  under  this  statute  for  the  fa- 
ther to  refuse  to  supply  food,  clothing,  and 
lodging,  regardless  whether  they  are  supplied 
from  other  sources,  and  regardless  whether 
life  or  health  Is  endangered.  If  mere  failure 
to  furnish  support  is  a  crime,  then  the  evi- 
dence sustains  the  charge.  The  defendant 
admits  that  he  did  not  support  the  children. 

The  statute  penalizes  the  refusal  of  the 
father  to  supply  necessary  food,  etc.  Under 
the  law  pertaining  to  necessaries,  a  necessary 
article  Is  one  which  the  party  actually  needs. 
It  Is  not  enough  to  show  that  the  article  is 
per  se  classed  as  necessary,  such  as  food  and 
clothing.  It  must  also  be  actually  needed  at 
the  time.  The  law  will  Imply  and  enforce  a 
contract  by  an  Infant  to  pay  for  necessaries 
out  of  his  estate.  This  because  "otherwise 
he  might  suffer  for  the  want  of  them."  Par- 
sons on  Contracts  (9th  Ed.)  p.  355.  Or,  as 
another  writer  puts  U,  "based  on  the  neces- 
sity of  their  situation."  Tyler  on  Infancy, 
p.  107.     The  fundamental  principle  of  tbe- 
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law  of  Infancy  )s  this:  It  is  essential  to  the 
welfare  of  tbe  state  that  infants  be  fed, 
clothed,  lodged,  and  educated;  and  also  that 
tbe  state  shall  not  be  burdened  with  their 
care.  So  long  as  infants  are  properly  cared 
for,  the  state  is  not  interested  as  to  the 
source  from  whence  the  supplies  come.  If 
an  infant  has  an  estate,  the  law  will  compel 
him  to  support  himself  out  of  his  estate, 
provided  he  is  not  otherwise  supplied ;  but 
the  law  will  not  impose  upon  his  estate  a 
contract  to  pay  for  articles  which  he  does 
not  In  point  of  fact  need,  because  he  is  al- 
ready supplied,  although  the  articles  may  be 
per  se  regarded  as  necessary  to  his  proper 
nurture.  So  with  regard  to  the  custody  of 
minor  children,  this  belongs  primarily  to  the 
father,  but  if  the  welfare  of  the  child  re- 
quires it,  the  court  will  award  the  custody 
to  tbe  mother;  the  primary  consideration  be- 
ing tbe  good  of  the  child.  We  apprehend 
tliat  the  enactment  of  the  penal  statute  In 
question  was  inspired  by  the  same  idea, 
namely,  the  welfare  of  the  child,  and  upon 
the  grounds  of  public  policy  adverted  to 
above. 

The  Legislature  did  not  enact  this  law  for 
the  purpose  of  punishing  parents  for  failure 
to  do  their  duty  as  such.  Such  a  purpose 
would  smack  too  strongly  of  paternal  govern- 
ment The  only  legitimate  object  of  the 
statnte  is  to  secure  to  infants,  who  are  in 
future  to  become  citizens  of  tbe  state,  proper 
care;  such  care  as  is  necessary  to  protect 
tbeir  lives  and  health.  In  other  words,  to 
prevent  destitution.  It  follows  from  the  fore- 
going that  if  infant  children  are  receiving 
necessary  food,  clothing,  and  lodging  from 
any  source,  there  is  no  occasion  for  the  state 
to  interfere  by  penal  law  or  otherwise.  Con- 
struing section  4492  in  the  light  of  the  above 
reasoning,  and  as  applied  to  tbe  facts  In  this 
case,  it  denounces  a  penalty  for  refusal  or 
neglect  to  supply  an  infant  child  with  such 
food,  clothing,  and  lodging  as  It  actually 
needs.  Upon  the  showing  made  by  the  evi- 
dence for  tbe  state,  the  instruction  (No.  1) 
asked  by  tbe  defendant  at  the  close  of  tbe 
state's  case  should  have  been  given.  Cases 
analogous  to  this  have  been  passed  upon  in 
Georgia  and  Kentucky.  The  statute  con- 
strued by  the  Supreme  Court  of  Georgia  is  as 
follows:  "If  any  father  shall  willfully  and 
voluntarily  abandon  his  child,  leaving  it  in 
a  dependent  and  destitute  condition,  be  shall 
be  guilty  of  a  misdemeanor."  Code  Oa.  1695, 
▼ol.  3,  i  114. 

Tbe  case  of  Dalton  ▼.  State.  118  Oa.  196, 
44  S.  E.  977,  reversed  a  conviction  under  this 
statnte.  Tbe  court  said:  "The  evidence  ad- 
duced on  tbe  trial  showed  that  the  father 
was  willing  for  tbe  wife  to  leave  him  and 
return  to  ber  relatives.  The  child,  which  she 
took  with  ber,  was  between  four  and  five 


years  of  age,  and  was,  of  course,  dependent 
The  evidence,  however,  does  not  disclose  that 
the  child  was  destitute  at  the  time  of  the 
abandonment,  or  had  even  become  destitute 
up  to  the  time  of  tbe  trial.  So  tbe  case 
turns  upon  tbe  question  whether  the  father 
is  guilty  if  be  fails  to  provide  for  bis  child 
after  tbe  separation,  even  though  the  child 
may  be  abundantly  supplied  with  all  neces- 
saries of  life.  While  it  is  true  that  a  father 
is  under  a  moral  and  legal  obligation  to  sup- 
port his  minor  child,  it  is  not  also  true  that, 
if.be  falls  to  do  bis  duty,  be  may  be  convict- 
ed under  the  above  section  of  tbe  Code  al- 
though tbe  child  is  fully  provided  for  by 
others.  The  father  cannot  be  convicted  un- 
less it  be  shown  that  the  child  was  not  only 
dependent,  but  in  a  destitute  condition.  If  it' 
is  not  destitute,  but  is  amply  supplied  with 
all  necessaries,  the  father  cannot  be  convict- 
ed. It  is  true  be  may  have  violated  his 
moral  and  legal  obligations  in  abandoning 
the  child  at  all;  but,  as  criminal  statutes 
must  be  construed  strictly,  we  are  constrain- 
ed to  give  this  statute  this  interpretation." 

The  Kentucky  statute  provides:  "A  parent 
or  other  person  having  the  care  or  custody, 
for  nurture  or  education,  of  a  child  under 
six  years  of  age,  who  willfully  deserts  the 
child  in  a  manner  showing  a  reckless  disre- 
gard to  life  or  health,  and  with  tbe  intention 
wholly  to  abandon  it,  is  punishable  by  im- 
prisonment in  the  penitentiary  for  not  more 
than  three  years."    Section  329,  Ky.  St  1894. 

Passing  upon  this  statute  in  Richie  v. 
Commonwealth,  04  S.  W.  979,  the  Supreme 
Court  of  Kentucky  found  the  fact  to  be  that 
the  parents  had  separated,  leaving  one  child, 
about  one  year  old,  In  the  care  and  custody 
of  its  mother  and  grandmother,  who  lived 
together,  and  that  after  tbe  separation  it 
was  carefully  provided  for  by  them,  but 
that  tbe  accused  had  contributed  nothing  to 
its  support  Tbe  court  said:  "Certainly,  It 
cannot  be  claimed  that  leaving  a  child  less 
than  one  year  old  In  the  custody  and  care  of 
its  own  mother  shows  a  reckless  disregard 
either  to  its  life  or  health.  Tbe  trial  judge 
seems  to  have  proceeded  upon  tbe  idea  that 
the  mere  failure  to  provide  for  tb»  support 
of  a  child  under  six  years  of  age  rendered 
the  defendant  liable  to  the  penalty  denounced 
by  the  statute.  There  is  no  testimony  in  the 
record  conducing  to  show  the  guilt  of  tbe 
accused,  and  we  think  tbe  circuit  judge 
erred  in  not  directing  the  jury  to  find  the  de- 
fendant not  guilty." 

The  views  above  expressed  by  us  dispose  of 
tbe  case,  and  the  discussion  of  other  ques- 
tions raised  is  unnecessary. 

Tbe  judgment  is  reversed,  and  tbe  de- 
fendant ordered  to  be  discharged. 

KENNI8H,  P.  J.,  and  BROWN,  J.,  concur. 
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STATE  T.  WARREN. 

(Sopreme  Court  of  Miasoari.    Divisioa  No.  2. 

Feb.  7,  1011.) 

1.  Rape  (|  20*)— iNroBitATiow— Sutficiewot. 

An  information  for  rape  tuld  sufficient  in 
form  and  sutHtance. 

.    [Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  {  20.»] 

2.  Rape  (J  12*)— Evidence— Sufficienct. 

In  a  prosecution  for  rape,  the  state  must 
not  only  prove  that  prosecutrix  was  so  mentally 
deranged  as  to  be  incapable  of  understanding 
the  moral  nature  of  the  act,  or  of  giving  assent 
thereto,  but  must  also  show  that  the  defendant 
knew  of  and  took  advantage  of  this  mental  in- 
firmity or  that  he  intended  to  have  carnal 
knowledge  by  force,  if  necessary,  and  regardless 
of  her  consent. 

,    rsa.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  I  11;   Dec.  Dig.  {  12.*] 

3.  Rape  (!  12*)— Elements— Mental  Intibm- 

ITT   OF    PbOSECUTBIX. 

Gamal  intercourse  with  a  woman,  incapable 
from  mental  infirmity  of  giving  consent,  is  rape, 
unless  the  man  is  ignorant  of  the  infirmity  and 
its  extent,  believes  ne  has  her  consent,  and  has 
no  intention  to  have  intercourse  without  her 
consent. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  i  11 ;    Dec  Dig.  {  12.*] 

4.  Raps  ({  3d*)  —  Evidence  —  Bubden  or 
Pboof. 

Where  a  woman  yields  an  apparent  con- 
sent to  the  act  of  intercourse,  the  ourden  is  on 
the  state,  in  a  prosecution  for  rape,  to  show 
that  she  was  incapable  because  of  mental  dis- 
ease, of  assenting  to  or  dissenting  from  the  act, 
and  that  the  defendant  knew  of  such  incapacity. 
[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  i  47;   Dec  Dig.  {  36.*] 

6.  Rape  (8 12*) — Euekent— Mental  Capacitt 
OF  Pboseoutbix. 

In  a  prosecution  for  rape  upon  a  woman 
mentally  incapable  of  assenting  to  the  act  of 
intercourse,  it  is  not  enough  to  show  merely 
that  she  was  weak-minded  and  that  the  de- 
fendant knew  that  fact 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  S  11 ;   Dec.  Dig.  i  12.*] 
Q.  Rape  (J  51*)- Evidence— Sdfficienct. 

In  a  prosecution  for  rape,  evidence  held 
insufficient  to  show  that  defendant  knew  that 

Erosecutrix  was  mentally  incapable   of  giving 
er  consent  to  the  act  of  intercourse. 
[E<d.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  {  61.*] 

7.  Rape  (|  12*)  —  Elements  —  Incapacitt  of 
Pbosecdtbix. 

Mere  insanity  oC  a  woman,  even  if  known, 
does  not  make  an  act  of  interconrse  with  her 
rape,  but,  to  have  that  effect,  the  insanity  must 
totally  destroy  the  capacity  to  consent. 

[Ed.  Note.— For  other  cases,  see  Rape,  Gent 
Dig.  i  11 ;   Dec.  Dig.  i  12.*] 

8.  Rape  (8  12*)  —  Elements— Incapacitt  op 
Pbosecutbix. 

To  make  an  act  of  intercourse  with  a 
woman  having  no  capacity  to  consent  thereto 
rape,  it  is  not  sufficient  that  her  insanity  was 
of  such  a  character  as  to  be  readily  recognized 
by  a  person  of  ordinary  intelligence  In  conver- 
sation with  her,  but  the  defendant  must  have 
known  of  her  incapacity. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  {  11;   Dec.  Dig.  {  12.*] 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty ;  F.  C.  Johnston,  Judge. 


H.  J.  Warren  was  convicted  of  rape,  and 
he  appeals.    Reversed  and  remanded. 

Geo.  R.  Clay  and  R.  H.  Davis,  for  appel- 
lant E.  W.  Major,  Atty.  Gen.,  and  John 
M.  Dawson,  Asst  Atty.  Gen.,  for  the  State. 

FERRISS,  J.  The  defendant  was  convict- 
ed In  the  circuit  court  of  Newton  county  of 
the  crime  of  rape,  committed  November  7, 
1909,  upon  the  person  of  Narclssa  Foster,  a 
married  woman,  and  his  punishment  fixed  at 
six  years  in  the  penitentiary.  The  trial 
proceeded  upon  the  following  information: 
"Now  comes  Alt)ert  D.  Bennett,  prosecuting 
attorney  within  and  for  the  county  of  New- 
ton, in  the  state  of  Missouri,  under  his 
oath  of  office,  and  upon  his  Information  and 
belief  Informs  the  court,  and  presents  and 
charges  to  the  court,  that  H.  J.  Warren,  on 
the  7tb  day  of  November,  A.  D.  1909,  at 
the  county  of  Newton  and  state  of  Missouri, 
in  and  U]?on  one  Narclssa  Isabella  Foster, 
a  female,  unlawfully,  violently  and  felonious- 
ly did  make  an  assault  and  ber,  tbe  said 
Narclssa  Isabella  Foster,  then  and  tbere  un- 
lawfully, forcibly  and  against  her  will,  fe- 
loniously did  ravish  and  carnally  know,  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  tbe  peace 
and  dignity  of  the  state." 

Tbe  evidence  for  the  state  preserved  in  the 
record  shows  that  at  tbe  time  of  the  trial, 
in  March,  1910,  tbe  prosecutrix  was  19  years 
old,  bad  been  married  over  2  years,  bad 
been  in  an  insane  asylum  once  before  she 
was  married  and  once  afterwards,  three  or 
four  months  at  a  time,  tbe  last  time  being 
six  or  eight  months  prior  to  the  alleged  rape. 
Her  mind,  according  to  ber  husband's  tes- 
timony, "has  been  fairly  well  since  we  were 
married."  Tbe  maternal  grandmother  and 
one  maternal  aunt  were  in  the  asylum  at  the 
time  of  tbe  trial,  and  liad  been  tbere  12 
years.  Tbe  following  question  was  asked  of 
ber  father:  "I  will  ask  you  what  has  been 
her  mental  condition?"  A.  "Well,  it  has 
been  bad.  I  believe  this  Is  the  third  time 
she  lias  been  this  way."  Also,  Q.  "And  she 
was  discharged  as  cured  by  tbe  asylum  au- 
thorities?" A.  "I  suppose  so."  Prosecutrix 
had  had  no  children.  On  November  3,  1909, 
prosecutrix  paid  a  visit  to  tbe  home  of  b«: 
parents,  whom  she  bad  not  seen  for  a  year 
and  a  half,  going  tbere  by  train,  alone. 
When  she  left  ber  husband  on  this  occasion 
tbere  was  nothing  unusual  in  ber  condition. 
She  was  talking  a  good  deal  about  going 
home.  She  stayed  at  ber  father's  boose 
Thursday,  Friday,  and  Saturday,  and  was 
in  a  normal  condition  during  this  time,  save 
that  on  Saturday,  when  she  left  to  meet  her 
husband,  as  she  claimed,  at  Neosho,  "she 
seemed  a  little  bit  restless."  During  this 
visit  she  seemed  to  be  in  average  health. 
Tbere  had  not  been  anything  unusual  in  tbe 
letters  which  she  frequently  wrote  home,  ex- 
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cept  tbat  her  last  letters  showed  nervous- 
ness in  the  handwriting.  On  the  last  night 
of  her  visit  she  seemed  a  little  restless,  and 
wanted  to  sit  ap  and  talk,  but  there  was 
nothing  unusual  in  her  manner  of  conver- 
sation. Her  father  and  mother  drove  her  to 
the  railway  station  In  a  buggy  on  Saturday, 
November  6th,  bought  her  a  ticket  to  Neosho; 
and  pnt  her  on  the  train  which  left  the  sta- 
tion at  6  p.  m.,  and  she  made  the  journey 
alone.  On  November  3d  the  husband  left  his 
wife  at  home,  and  went  to  Mosely  Mines,  it 
being  then  understood  that  she  was  to  visit 
at  her  father's  until  the  Saturday  following. 
The  train  was  due  at  Neosho  about  12:30 
Sunday  morning,  November  7tb.  Whether 
the  train  was  late  does  not  appear.  At  about 
2  o'clock  that  morning  the  prosecutrix  ap- 
peared at  the  Central  Hotel,  in  Neosho,  with 
the  defendant,  who  registered  hla  own  name. 
The  proprietor,  J.  B.  Loher,  asked  him, 
"Is  this  yonr  wife?"  He  answered,  "Yes." 
Then,  at  Lioher's  request,  defendant  added  to 
his  name  the  words  "and  wife."  Upon  It 
tieing  stated  that  he  registered  from  Spring- 
field, the  woman  said,  "I  am  not  from  there," 
or  something  of  that  kind.  The  defendant 
told  her,  "That  Is  all  right"  The  following 
testimony,  in  addition  to  the  above,  was  giv- 
en by  Loher:  "Q.  What  was  her  actions  at 
that  time?  A.  Well,  she  was  talking  pretty 
loud  when  she  came  In;  kept  talking  loud 
along.  I  was  rather  under  the  impression 
she  was  full  of  dope  of  some  kind,  cocaine, 
or  something  of  that  kind,  the  way  she  was 
talking.  Q.  Did  the  defendant  talk  much? 
A.  No ;  he  didn't  have  much  to  say.  Q.  How 
-did  she  talk,  as  to  whether  she  was  talking 
loud  or  low?  A.  She  talked  loud.  Q.  State 
■whether  or  not  she  was  talking  rapidly  or 
slowly?  A.  She  was  talking  pretty  rapidly. 
-Q.  Then,  what  did  you  do  after  they  regis- 
tered? A.  I  took  them  to  room  No.  8.  Q. 
State  whether  or  not  they  both  went  in  the 
room?  A.  Yes,  sir.  Q.  How  many  beds  in 
that  room?  A.  Just  one.  Q.  You  may  state 
to  the  Jury  what  happened.  If  anything  that 
yoa  knew  about,  whether  or  not  as  to  the 
noise?  A.  I  was  downstairs,  and  I  could 
bear  them  talking,  especially  her.  I  could 
not  hear  him  very  much.  Once  in  a  while 
I  could  hear  him  say  something,  but  could 
not  distinguish  what  they  were  saying.  They 
kept  it  np  all  the  time ;  and  about  6  o'clock 
in  the  morning,  they  kept  it  up  so,  I  was  up- 
stairs, and  I  didn't  know  that  she  had  gone 
ont  of  the  room,  but  she  came  running  up- 
atalrs.  She  had  got  out,  and  went  down- 
stairs, and  I  think  went  to  a  drug  store. 
Bbe  came  back  and  went  to  the  room.  I 
followed  them  right  to  the  room,  and  opened 
the  door,  and  he  was  in  bed.  I  told  him  I 
wanted  him  to  get  up  and  pay  his  bill,  and 
get  out  of  there;  that  he  was  creating  too 
much  disturbance.  He  said  he  would  get 
ap  after  a  bit  I  said,  'You  will  get  up  right 
now;  I  will  stay  right  here  until  you  get 
"up  and  pay  your  bill  and  get  out  of  here.' 


So  he  got  up.  Q.  Was  there  any  bed  made 
down,  or  anything?  A.  No,  sir."  At  the 
time  they  left  the  hotel,  Loher  says,  "she  was 
talking  wild  all  the  time.  I  can't  remem- 
ber what  she  did  say ;  she  was  talking  loud." 
There  was  no  other  material  testimony  in 
chief  of  eyewitnesses  Introduced  by  the  state 
as  to  the  conduct  or  conversation  of  prosecu- 
trix prior  to  6  o'clock,  Sunday  morning,  No- 
vember 7th. 

The  state's  testimony  In  chief  showed,  fur- 
ther, that  on  Sunday,  the  7th,  at  8  or  9 
o'clock,  the  prosecutrix  was  found  wander- 
ing on  the  streets  of  Neosho  in  a  state  of 
mental  aberration.  The  sheriff  testified  that 
she  told  him  of  being  robbed  on  the  train, 
and  that  he  thought  her  crazy ;  that  he  sent 
for  the  city  marshal,  and,  upon  what  she 
and  others  said,  arrested  defendant  and  put 
him  in  jail;  that  she  talked  wildly,  saying 
her  husband  was  a  fugitive  from  justice  and 
a  deserter  from  the  army,  and  that  his 
brother  killed  a  man.  He  could  not  remem- 
ber all  she  said. 

John  Williams  testified  that  he  met  her  on 
the  street  She  was  walking  along,  talking 
or  making  some  kind  of  a  noise,  and  stated 
to  him  that  she  was  hunting  for  something 
to  eat  She  said  she  had  money,  and  showed 
him  a  quarter,  and  then  said,  "I  don't  want 
to  talk  to  you  at  alL  I  have  already  laid 
my  case  before  the  detectives,  and  the  de- 
tectives are  working  on  It"  The  witness 
thought  she  was  crazy. 

6.  J.  Perrlman,  city  marshal,  testified  he 
saw  prosecutrix  on  the  street  and  a  crowd 
there  laughing  and  amusing  themselves  at 
her  talk.  She  was  "talking  kind  of  'bug- 
housy,'  I  would  call  It"  She  denied  to  this 
witness  that  the  defendant  had  had  inter- 
course with  her. 

A.  J.  Thomas,  deputy  sheriff,  testified  as 
follows:  "Q.  I  will  ask  you  if  you  saw 
Mrs.  Foster?  A.  The  first  time  I  seen  her 
was  that  Sunday,  down  at  a  house  on  the 
comer  of  Kobler  fni  Mill  street  Q.  Wbat 
was  she  doingV  A.  She  was  laying  down 
the  first  time  I  seen  her.  Q.  Where  was 
she  lying?  A.  On  the  little  porch.  Q.  Was 
any  one  living  there?  A.  Yes,  sir;  some 
people  lived  there  at  that  time.  Q.  What 
time  of  day  was  that?  A.  I  am  not  sure, 
but  I  think  in  the  morning — ^just  a  while 
before  noon.  Q.  Did  you  talk  any  with  her? 
A.  Yes,  sir.  Q.  While  she  was  lying  there? 
A.  Yes,  sir.  Q.  State  what  her  attitude  was 
— ^her  condition,  so  far  as  you  can  describe 
it?  A.  She  seemed  to  be  in  a  very  distress- 
ing condition  mentally  and  physically,  both. 
She  said  she  had  been  robbed.  Somebody 
had  taken — ^her  statement  was— over  four 
dollars  from  her.  And  I  asked  her  who  it 
was  done  it  and  she  said  she  didn't  know, 
but  she  said  she  thought  it  was  the  Parker 
boys.  I  said,  'Where  are  the  Parker  boys?' 
She  says.  They  live  out  In  the  country  some- 
where.' Then  she  said  somebody  gave  her 
some  money.    She  said  her  father  gave  her 
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some  money.  I  asked  her  how  much  he  gare 
her,  and  she  said  $4.50,  I  believe  it  was.  I 
asked  her  if  they  taken  it  all,  and  she  said. 
I  think,  they  taken  $3.50 ;  and  I  talked  with 
her  quite  a  while,  and  went  to  a  lady's  house 
and  brung  her  some  water.  She  complained 
about  being  thirsty,  and  I  rather  thought  at 
the  time  that  she  had  taken  dope,  cocaine, 
or  something  o(  that  kind;  and  I  told  one  or 
two  parties  there  at  the  time  I  thought  that 
was  what  was  the  matter  with  her ;  and  I 
asked  her  if  there  was  any  arrangements 
made  to  get  her  out  to  where  she  wanted 
to  go.  She  told  me  she  wanted  to  go  out 
to  her  brother-in-law's,  George  Brand." 

The  prosecutrix  was  examined  by  two  phy- 
sicians on  Sunday  and  Monday.  Each  testi- 
fied that  in  his  opInloH,  Judging  from  her 
talk  and  appearance,  she  was  crazy.  One 
'doctor  who  examined  her  on.  Sunday,  called 
it,  according  to  the  transcript,  "maniacal 
or  delusire"  insanity.  He  said  that  she 
had  fever,  which  he  suspected  was  typhoid, 
and  that  such  disease  is  sometimes  accom- 
panied by  mental  derangement  In  his  opin- 
ion, prosecutrix  did  not  have  sufficient  in- 
telligence to  comprehend  and  consent  to  sex- 
ual intercourse.  This  question  was  asked 
him:  "From  the  condition  you  observed  on 
Sunday,  and  from  your  experience  as  a  phy- 
sician, and  In  your  opinion,  what  would  you 
say  as  to  her  condition  on  Saturday  prior  to 
that?"  Answer:  "In  my  opinion  It  was 
not  materially  dlfFerent  from  the  condition 
Sunday  or  Monday."  He  further  testified 
that  he  thought  her  condition  would  impress 
an  average  layman,  who  talked  with  her, 
with  the  idea  tliat  she  was  insane.  Q.  "You 
are  not  prepared  to  say  that,  2A  hours  pre- 
vious, or  10  or  12  hours  previous,  her  con- 
dition was  &t  the  kind  you  have  described?'.' 
A.  "No,  sir;    I  could  not  say  it  was." 

Doctor  Roseberry,  county  physician,  who 
examined  the  prosecutrix  on  Monday,  No- 
vember 8th,  testified  tliat  she  was  insane  at 
that  time,  and  was  apparently  suffering 
from  "the  maniacal  form  of  delusional  in- 
sanity, where  all  the  mental  activities  are 
excited."  Be  testified  that  she  talked  about 
being  robbed,  and  said  that  her  husband  was 
a  fugitive  from  Justice.  Witness  thought  she 
might  consent  to  sexual  intercourse,  but  he 
did  not  think  she  would  realize  what  she 
was  doing,  or  have  a  conception  of  the  moral 
wrong.  He  knew  nothing  of  her  condition 
on  Saturday  save  by  inference.  (The  witness 
did  not  state  what  the  inference  would  be.) 

The  prosecutrix,  after  submitting  to  the 
examinations  above  referred  to,  was  re- 
moved to  an  insane  asylum,  and  did  not  tes- 
tify in  this  case. 

Several  witnesses  for  the  state  testified 
that  the  defendant  admitted  that  he  bad  in- 
tercourse with  the  prosecutrix  at  the  hotel, 
but  that  he  also  said  at  the  same  time  that  he 
did  not  think  she  vras  crazy.  One  of  the 
state's  witnesses  testified  that  the  defend- 
ant, In  this  conversation,  denied  having  had 


Intercourse  with  the  prosecutrix.  The  evi- 
dence shows  that  this  unfortunate  woman 
was  a  church  member,  and  possessed  an  un- 
blemished character.  At  the  close  of  the  case 
for  the  state  the  defendant  asked  the  court 
to  Instruct  the  Jury  that  under  the  law  and 
the  evidence  they  should  find  the  defendant 
not  guilty.  The  request  was  refused,  defend- 
ant excepting  to  the  court's  ruling. 

For  the  defense,  Ivey  Ritchey,  a  girl  em- 
ployed in  the  hotel,  testified  the  following: 
"Q.  What  room  of  that  hotel  did  you  occupy? 
A.  No.  12.  Q.  Is  No.  12  and  No.  8  adjoining 
rooms?  A.  No ;  my  room  was  across  the  hall. 
Q.  Was  you  in  a  position  that  night  that 
you  could  know  or  hear,  and  know  the  ac- 
tions of  this  defendant,  Warren,  and  Mrs. 
Foster?  A.  No ;  I  could  not  see  them,  but  I 
could  hear  them.  Q.  Did  yon  see  them  at 
any  time?  A.  Yes,  sir.  Q.  Tell  the  Jury 
how  you  saw  them?  A.  I  was  passing  the 
door  as  I  went  down  to  work,  and  the  door 
was  open  and  I  saw  them.  Q.  What  were 
the  positions  of  those  parties  on  that  night? 
A.  He  was  sitting  on  the  side  of  the  bed, 
and  she  was  standing  before  the  mirror.  Q. 
Later  on  did  you  see  her  again?  A.  Yes, 
sir;  about  6  o'clock  In  the  morning  I  saw 
her.  Q.  What  was  her  position  at  that 
time?  A.  She  was  in  the  office,  wanting  to 
know  the  way  to  a  drug  store.  Q.  Did  yon 
see  her  at  any  time  when  she  was  in  room 
No.  8  that  evening,  with  a  pUlow,  lying  on 
the  floor?  A.  No;  she  was  standing  before 
the  mirror.  Q.  What,  If  anything,  do  you 
know,  either  from  their  conversation  or  their 
actions,  al>out  the  defendant  having  Inter- 
course with  Mrs.  Foster  that  night?  A.  In 
my  opinion,  she  would  not  let  him.  Q.  Did 
you  hear  a  conversation  there?  A.  Yes,  sir. 
Q.  Tell  the  Jury  what  that  conversation  was? 
A.  She' wanted  him  to  go  to  Springfield,  and 
they  would  get  married.  She  was  a  married 
lady,  I  heard,  and  she  wanted  him  to  go  to- 
Springfield,  and  she  would  get  a  divorce  and 
be  married  in  a  short  time,  end  he,  of 
course,  said  he  didn't  want  to,  and  said  that 
he  didn't  have  means  to  support  a  wife,  and 
he  didn't  want  to  get  married  then  any  way  ; 
and  she  said  she  would  help  him  if  he  would 
go  with  her  to  Springfield,  but  he  said  he 
would  not'  go ;  and  that  is  about  all,  of 
course,  that  I  heard."  This  witness,  on  re- 
examination, testified:  "Q.  You  saw  this, 
woman  there  in  the  office?  A.  Yes,  air.  Q. 
And  saw  her  in  her  room?  A.  Yes,  sir.  Q. 
And  heard  her  conversation  there?  A.  Yes, 
sir.  Q.  I  will  ask  yon  if  you  saw  anything 
that  indicated  that  she  was  insane?    A.  No." 

When  the  prosecutrix  reached  Neosho, 
Sunday  morning,  according  to  the  testimony 
for  defendant,  she  met  at  the  station  the 
defendant,  who  up  to  that  time  was  an  en- 
tire stranger  to  her;  also  some  other  men. 
One  of  these,  Fred  Huddleston,  testified  for 
defendant  as  follows:  "Q.  Are  you  acquaint- 
ed with  Mr.  Warren?  A.  Yes,  sir.  Q.  Wa» 
you  acquainted  with  him  on  the  6tli  day  ot 
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November,  19097  A.  Yes,  sir..  Q.  What 
business  was  be  engaged  lu  at  that  time?  A. 
He  wasn't  doing  anything  then.  Q.  What 
had  he  been  engaged  in?  A.  He  had  been 
operator  at  the  Frisco.  Q.  Do  you  remember 
the  occasion  of  this  Mrs.  Foster  coming  In 
on  the  train?  A.  Yes,  sir.  Q.  You  saw  her 
that  night?  A.  Yes,  sir.  Q.  And  saw  War- 
ren? A.  Yes,  sir.  Q.  State  to  the  Jury 
whether  there  was  anytlilng  In  the  demean- 
or of  Mrs.  Foster  over  there  at  the  station, 
or  elsewhere,  that  Indicated  to  you  that  she 
was  Insane?  A.  No,  sir;  there  was  not."  On 
cross-examination,  the  witness  testified:  "Q. 
Now,  then,  you  remember  her  coming  in? 
A.  Yes,  sir.  Q.  Did  she  ride  on  the  bus?  A 
No,  sir.  Q.  What  did  she  do?  A.  Went 
Into  the  depot  Q.  Did  you  talk  with  this 
woman  any?  A.  A  little;  yes,  sir.  I  ask- 
ed her  if  she  wanted  to  ride  up  town.  She 
said,  'No';  she  wanted  to  go  to  the  Mosely 
jnines.  Q.  That  is  all  the  conversation  you 
had  or  heard  her  say?    A.  Yes,  sir." 

Henry  McKnight,  another  witness  for  de- 
fendant, testified:  '*Q.  I  will  ask  you  if 
you  met  this  Mrs.  Foster  on  Saturday  night, 
November  the  6th?  A.  Yes,  sir,  Q.  I  will 
ask  you  it  you  talked  with  her?  A.  Yes,  sir ; 
I  did.  Q.  I  will  ask  you  to  state  to  the  jury 
If  you  saw  anything  in  her  conduct  or  in  her 
conversation  that  would  indicate  to  you  that 
she  was  crazy?  A.  There  was  not  Q.  Tell 
what  she  said  and  did.  A.  She  asked  me  if 
I  knew  where  Mosely  mines  were.  I  told  her 
I  did,  and  she  wanted  to  go  out  to  Mosely 
mines,  and  wanted  to  know  bow  far  it  was 
out  there.  I  don't  remember-  Just  what  all 
she  did  say  now.  She  never  said  anything 
that  I  would  take  her  to  be  Insane,  or  any- 
thing like  that  Q.  Didn't  she  want  you  to 
take  her  out  to  Mosely?  A.  Yes,  sir.  Q.  I 
will  ask  you  if  ^ou  didn't  get  a  rig  for  that 
purpose?  A.  No,  sir.  Q.  I  will  ask  you  if 
you  diun't  make  arrangements  to  take  her 
out  there?  A.  I  did  make  arrangements. 
Q.  That  was  at  her  request?  A.  Yes,  sir." 
On  cross-examination,  the  witness  thus  testi- 
fied: "Q.  That  was  done  at  the  station  there? 
A.  Yes,  sir.  Q.  Was  you  one  of  the  two 
boys  there  that  the  conductor  told  you  to 
let  her  alone,  that  she  was  crazy?  A  No, 
sir.  it.  Did  you  see  her  when  she  first  got 
off?  A.  No,  sir.  Q.  You  are  not  In  the  livery 
business?  A.  No,  sir.  Q.  And  you  was  go- 
ing to  take  her  out — hire  a  livery  rig  and 
take  her  out?  A.  Yes,  sir.  Q.  Why  didn't 
you  take  her?  A.  The  other  fellows  beat  us 
to  It.  Q.  Who  was  going  to  help  you?  A.  A 
fellow  named  Smith  was  going  with  me.  Q. 
Is  that  the  Smith  that  just  got  off  the  stand 
here?  A.  I  don't  know.  Q.  A  dark  comptex- 
loned  fellow?  A.  A  fellow  that  works  on  the 
train— cooks;  he  was  at  that  time  cooking 
on  a  dining  car.  Q.  He  was  going  to  help 
yon  take  her  out,  and  still  neither  of  you 
were  In  the  livery  business?  You  can  stand 
aside." 

Another    witness,    Clarence    Smith,    who 


came  in  on  the  same  train  with  the  prosecu- 
trix, testified  for  defendant:  "Q.  What  was 
her  mental  condition  at  that  time — did  you 
observe  anything  that  would  Indicate  to  you 
that  she  was  insane?  A.  She  seemed  like  a 
very  sensible  woman  to  me.  She  didn't  seem 
crazy  to  me.  Q.  There  was  nothing  in  her 
demeanor  or  conduct  that  would  indicate 
that  she  was  insane?  A.  No,  sir."  On  cross- 
examination,  he  thus  testlfled:  "Q.  Isn't  it 
a  fact  she  was  talking  very  loudly  and  buy- 
ing a  lapful  of  oranges?  A.  I  came  to  notice 
her;  It  was  between  Granby  and  Neosho, 
and  she  had  a  basket,  and  I  was  walking 
back  through  the  car,  and  sat  down.  Q.  By 
her?  A.  No,  sir.  And  she  began  to  say  that 
somebody  had  stole  her  stuff  what  she  had 
to  eat  Q.  Did  you  think  somebody  bad? 
A.  I  didn't  know.  Q.  So  she  was  saying 
right  on  the  train,  where  there  was  a  good 
many  people,  that  somebody  was  stealing 
what  she  had  to  eat,  and  you  think  she  was 
sane?  A.  That  is  aU  I  heard  her  say.  Q. 
You  are  basing  your  opinion  on  what  she 
said  right  there  on  the  train  where  all  these 
people  was,  and. on  that  you  are  basing  your' 
opinion  that  she  was  sane?    A.  Yes,  sir." 

The  defendant  testlfled  that  he  never  saw 
the  woman  before  that  night  at  the  station, 
and  that  he  took  her  to  the  hotel  at  her  re- 
quest "to  take  her  up  there  to  a  room."  He 
admitted  that  be  stayed  with  her  in  the  room 
from  2:30  a.  m.,  to  6  a.  m.,  but  denied  having 
Intercourse  with  her. 

J.  B.  Loher,  called  In  rebuttal,  testified: 
"Q.  Was  there  anything  to  Indicate  to  you 
In  her  appearance  that  she  was  insane  at  the 
time  she  entered  that  room?  A.  Well,  I 
didn't  have  any  thought  of  her  being  insane. 
The  way  she  was  talking  and  acting  I  thought 
she  bad  taken  some  kind  of  dope.  Q.  She 
didn't  Impress  you  as  an  Insane  person?  A. 
I  didn't  give  that  a  thought  Q.  She  didn't 
act  rational?  A.  No,  sir;  she  was  talking 
very  loud  and  fast  Q.  And  at  the  time  you 
drove  them  out  she  still  was  not  acting  ra- 
tional?  A.  I  couldn't  keep  her  still  at  all." 

The  following  Instructions,  among  others, 
were  given  by  the  court: 

"No.  1.  The  court  instructs  the  jury  that 
If  you  find  and  believe  from  the  evidence  In 
this  case,  beyond  a  reasonable  doubt  that 
the  defendant,  H.  J.  Warren,  at  the  county 
of  Newton,  state  of  Missouri,  on  or  about  the 
7th  day  of  November,  1909,  did  willfully  and 
feloniously  have  sexual  intercourse  with  one 
Narclssa  Isabella  Foster,  and  If  you  further 
believe  and  find  from  the  evidence  that  at 
the  time  of  such  intercourse^  If  you  believe 
it  was  had,  the  said  Narclssa  Isabella  Fos- 
ter was  a  person  of  unsound  mind,  and  of 
such  weak  Int^lect  and  intelligence,  that 
she-  could  not  and  did  not  know  or  compre- 
hend the  nature  and  consequence  of  such  an 
act,  and  could  not  understand  right  from 
wrong,  you  will  find  the  defendant  guUty 
of  rape,  and  assess  his  punishment  at  death 
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or  imprisonment  In  the  penitentiary  for  a 
term  of  not  less  than  five  years." 

"No.  8.  Yoa  are  farther  instructed  tliat 
before  you  will  be  warranted  in  finding  the 
defendant  guilty  of  rape  as  charged  in  the 
information,  you  must  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  bad  sexual  intercourse  with  Mrs. 
Foster ;  that  at  the  time  of  such  intercourse 
Mrs.  Foster  was  Insane,  and  that  her  insan- 
ity was  of  such  a  character  as  to  be  readily 
recognized  by  a  person  of  ordinary  Intelli- 
gence in  conversation  with  her,  and  unless 
you  BO  believe  from  the  evidence  the  state 
has  proven  these  facts,  you  must  acquit  the 
defendant." 

On  this  record  the  defendant  complains  (1) 
that  the  complaint  is  defective  in  that  it  fails 
to  allege  all  the  substantive  facts  which 
the  state  is  required  to  prove;  (^  that  the 
demurrer  to  the  evidence  should  have  been 
sustained ;  (3)  that  the  court  erred  in  giving 
Instructions  Nos.  1  and  8,  asked  by  the  state. 
It  will  be  unnecessary  to  notice  other  errors 
assigned. 

First.  We  think  the  Information  sufficient 
In  form  and  substance. 

Second.  The  claim  that  the  evidence  for 
the  state  Is  insufficient  to  support  the  verdict 
demands  serious  consideration  by  reason  of 
the  Importance  of  the  questions  involved. 
In  view  of  the  testimony  as  to  the  prior  good 
character  of  the  prosecutrix,  and  the  testi- 
mony concerning  her  condition  on  the  day 
following  the  morning  of  November  7th,  as 
well  as  that  of  her  former  mental  condition 
and  family  history,  there  was  ample  evidence 
to  support  a  finding  that  at  the  time  of  the 
alleged  act  of  intercourse  with  defendant, 
Mrs.  Foster  was  so  mentally  deranged  as  to 
be  Incapable  of  understanding  the  moral  na- 
ture of  the  act,  or  of  giving  assent  thereto. 
To  sustain  the  conviction,  however,  the  state 
must  go  further,  and  give  some  evidence 
tending  to  show  that  the  defendant  knew  of 
and  took  advantage  of  this  mental  infirmity 
of  the  prosecutrix,  or  that  he  intended  to 
have  carnal  knowledge  of  her  body  by  force, 
if  necessary,  and  regardless  of  her  consent. 
As  to  the  latter  proposition,  there  is  no  evi- 
dence that  such  was  his  intent  All  that  the 
defendant  did  was  with  her  apparent  assent 
and  approval.  Whether  there  is  any  testi- 
mony from  which  knowledge  of  her  Incapac- 
ity to  consent  could  be  Imputed  to  the  de- 
fendant is  a  question  not  free  from  difficulty. 
Reason  and  authority  suggest  the  following 
principles  as  guides  in  the  solution  of  this 
question:  (1)  C&mal  Intercourse  with  a 
woman.  Incapable  from  mental  infirmity  of 
giving  consent.  Is  rape,  unless  the  man  is  ig- 
norant of  her  infirmity  and  Its  extent,  be- 
lieves he  has  her  consent,  and  has  no  inten- 
tion to  have  intercourse  without  her  consent. 
(2)  Where  the  woman  In  point  of  fact  yields 
an  apparent  assent  to  the  act,  the  burden  Is 
on  the  state  to  prove  that  at  the  time  of  the 


act  she  was  Incapable,  because  of  mental  dis- 
ease, of  assenting  to  or  dissenting  from  the 
act,  and  that  the  defendant  knew  of  such  in- 
capacity. (3)  The  following  citations  from  the 
authorities  support  and  illustrate  the  prin- 
ciples announced  above:  "Carnal  Intercourse 
with  a  woman  incapable,  from  mental  dis- 
ease (whether  that  disease  be  Idiocy  or  ma- 
nia), of  giving  consent  is  rape.  But  the  ques- 
tion as  to  whether  the  mental  disease  is 
such  as  to  Incapacitate  the  patient  from  as- 
senting is  one  to  be  examined  with  great 
care.  There  are  many  persons  laboring  un- 
der mitigated  Insanity  who  are  incapable  of 
making  contracts,  but  who  in  a  modified  de- 
gree are  responsible  for  crime.  For  a  man 
knowingly  to  have  intercourse  with  a  woman 
of  Intellect  thus  Impaired  is  no  doubt  pe- 
culiarly wrongful;  yet  If  she  be  capable  of 
consenting,  and  does  consent,  it  is  not  rape. 
And  a'  fortiori  is  this  the  case  when  the  man 
has  no  knowledge  that  the  woman's  Intellect 
Is  disturbed.  Hence,  in  such  cases.  If  there 
be  consent,  a  prosecution  for  rape  cannot  be 
sustained."  1  Whart  Crlm.  Law,  {  560.  Mr. 
Bishop,  in  volume  2,  {  1121,  of  his  work  on 
Criminal  Law,  says:  "Where  the  idiocy  is  so 
profound  as  absolutely  to  incapacitate  her 
to  consent  or  dissent,  the  man  who  pene- 
trates her,  not  supposing  he  has  her  consent, 
commits  the  crime." 

In  the  case  of  State  v.  Tarr,  28  Iowa,  397, 
the  facts  showed  that  the  girl  In  the  case 
was  of  weak  mind ;  could  not  talk  so  as  to 
be  understood;  was  not  capable  of  taking 
care  of  or  even  dressing  herself,  and  bad 
been  idiotic  since  birth.  The  court  held  that, 
although  there  was  no  proof  that  the  defend- 
ant had  prior  knowledge  of  her  condition, 
yet  if  she  was  so  idiotic  as  not  to  be  able  to  ^ 
talk  Intelligibly,  and  If  the  defendant  talked  ' 
with  her  a  while  before  the  assault,  the  Jury 
might  infer  knowledge  on  his  part  of  her 
mental  Irresponsibility.  In  this  same  case 
the  court  lays  down  a  rule  as  applicable  to 
cases  of  this  character,  as  follows:  "The 
case  before  us  falls  rather  within  another 
class,  where  it  is  held,  as  we  believe,  without 
dissent,  that  if  the  man,  knowing  the  wo- 
man to  be  insane  (or  idiotic),  should  take  ad- 
vantage of  that  fact  to  have  knowledge  of 
her  person,  while  her  mental  powers  were  so 
impaired  that  she  was  unconscious  of  the 
nature  of  the  act,  or  was  not  a  willing  par- 
ticipator, the  act  would  be  rape,  though  dis- 
tinct proof  of  opposition  might  be  wanting." 

In  State  v.  Cunningham,  1(X)  Mo.  382,  loc. 
dt  394, 12  S.  W.  376, 379,  this  court  says:  "To 
constitute  rape,  the  act  must  be  Intended  to  be 
done  with  force  and  without  the  woman's  con- 
sent, and  it  done  with  these  intentional  ele- 
ments, It  can  make  no  difference  that  the 
woman  was  insane  and  that  the  accused  did 
not  know  she  was  incapable  of  giving  her 
consent.  Unless  this  Is  so,  an  Insane  woman 
or  an  idiot  is  at  a  great  disadvantage  in  the 
hands  of  a  ravlsher.    But  If  the  man  does 
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not  kBow  that  the  woman  Is  non  compos, 
and  from  her  conduct  is  led  to  believe  be 
has  her  consent,  we  .do  not  see  how  the  act 
can  be  rape." 

In  the  case  of  Reglna  v.  Connolly,  26  U.  C. 
Q.  B.  317,  the  following  charge  was  given  to 
the  Jury:  'That  If  upon  the  evidence  they 
were  satisfied  that  the  woman  was  of  un-< 
sound  mind,  that  she  had  no  moral  percep- 
tions of  right  or  wrong,  that  her  acts  were 
not  controlled  by  the  will,  were  'In  fact  in- 
voluntary, she  could  not  be  said  to  be  capa- 
ble of  giving  consent,  because  by  reason  of 
her  state  of  mind  Incapable  of  judgment  and 
discretion;  and  the  yielding  on  her  part  to 
force  on^t  not.  In  view  of  such  impotence 
of  her  will  (and  knowledge  of  her  state  by 
defendant),  to  be  taken  as  an  act  done  with 
her  will."  In  the  case  last  dted  the  court 
states  the  mental  condition  of  the  woman 
thus:  "She  was  a  married  woman,  with 
children,  and  was  fonnd  to  have  acted  at 
various  times  in  such  a  strange  manner  as 
to  furnish  strong  evidence  of  hallucination 
and  delusion,  warranting  the  Jury  in  finding 
her.  In  popular  language,  insane." 

Under  the  facts  stated  above,  there  is  no 
evidence  (aside  from  the  question  of  insan- 
ity) that  the  defendant  intended  to  commit 
the  act  by  force  and  without  the  consent  of 
the  prosecatriz.  Therefore,  in  order  to  make 
a  case,  the  record  must  show  substantial  evi- 
dence on  the  part  of  the  state  tending  to 
prove  that  the  prosecutrix  was  at  the  time 
incapable,  by  reason  of  insanity,  of  giving 
assent,  and,  further,  that  defendant  at  the 
time  knew  of  such  incapacity.  It  would  not 
be  enough  to  show  merely  that  she  was 
weak-minded,  and  that  the  defendant  knew 
that  she  was  so.  "The  mere  fact  that  a  wo- 
man Is  weak-minded  does  not  disable  her 
from  consenting  to  the  act  •  •  •  So 
long  as  the  woman  is  capable  of  consenting, 
and  does  consent,  the  act  is  not  rape,  and 
this  is  true  though  the  man  may  know  that 
she  Is  of  weak  intellect"  State  v.  Cunning- 
bam,  supra,  100  Mo.,  loc.  dt  393,  12  S.  W. 
8T9. 

The  real  question  is,  assuming  that  the 
prosecutrix  was  so  mentally  infirm  as  to  be 
Incapable  of  giving  assent,  did  the  defendant 
at  the  time,  know  of  such  incapacity?  In 
answering  this  question,  we  are  confined  to 
the  facts  as  they  were  apparent  to  the  de- 
fendant at  the  time  the  act  was  committed. 
The  '  testimony  showing  the  family  history 
of  the  prosecutrix,  her  virtuous  character, 
and  her  condition  on  Sunday,  after  9  o'clock, 
might  well  satisfy  the  jury  that  the  prosecu- 
trix did  not  at  the  time  of  the  act  compre- 
bend  its  moral  nature,  and  could  not  give 
ber  assent  None  of  the  facts  shown  by 
ancb  testimony  were  known  to  defendant 
when  the  act  was  committed.  He  could  only 
Judge  from  the  manner  and  conversation  of 
the  prosecutrix  at  the  time  of  the  act 

The  state  Introduced  no  testimony,  lave 


that  of  one  eyewitness,  J.  B.  Loher,  showing 
her  apparent  condition  when  prosecutrix  re- 
tired to  room  8.  We  are  of  the  opinion  that 
there  la  nothing  in  the  testimony  of  Loher, 
the  hotel  proprietor,  tending  to  prove  that 
the  prosecutrix  was  at  that  time  so  mentally 
disturbed  as  to  be  incapable  of  consenting 
to  the  sexual  act  She  certainly  did  not  pro- 
duce that  Impression  upon  him.  Upon  his 
re-examination  in  rebuttal,  he  was  asked 
this  direct  question:  "Was  there  anything 
to  indicate  to  you  In  her  appearance  that  she 
was  Insane  at  the  time  she  entered  that 
room?"  He  answered:  "Well,  I  didn't  have 
any  thought  of  her  being  Insane.  The  way 
she  was  talking  and  acting  I  thought  she 
had  taken  some  kind  of  dope."  The  only  pe- 
culiarity in  her  manner  noticed  by  him  was 
that  "she  was  talking  very  loud  and  fast" 
As  to  any  inferences  that  may  be  drawn 
from  the  evidence  of  her  prior  and  subse- 
quent condition,  such  inferences.  If  consid- 
ered at  all  as  bearing  upon  defendant's 
knowledge  of  her  condition  at  the  time  in 
question,  are,  if  anything,  favorable  to  the 
defendant 

It  is  clear  that  at  5  o'clock,  on  Noveni^ 
ber  6th,  when  prosecutrix  boarded  the  train, 
her  condition  was  apparently  normal.  There 
was  nothing  In  her  manner  at  the  time  to 
suggest  to  her  parents  that  she  was  not  fit 
to  travel  alone.  In  view  of  the  undoubted 
fact  that  her  condition  was  apparently  nor- 
mal on  Saturday,  the  opinion  expressed  by 
the  physician  who  examined  her  Sunday 
night,  that  her  condition  on  Saturday  "was 
not  materially  different  from  the  condition 
on  Sunday  and  Monday,"  cannot  have  any 
force,  especially  as  that  opinion  was  much 
weakened  in  force  on  cross-examination. 
The  testimony  of  the  physicians  introduced 
by  the  state  affords  no  basis  upon  which  it 
can  be  fairly  said  that  a  nonexpert  observer 
in  the  position  of  defendant  could  know  that 
the  prosecutrix  was  insane  to  the  degree  of 
total  Incapacity.  We  feel  constrained  to  hold 
that  the  trial  court  erred  in  not  giving  an  in- 
struction to  acquit  at  the  close  of  the  state's 
case. 

Third.  It  is  obvious  from  the  foregoing 
discussion  that  instruction  No.  8  was  errone- 
ous in  that  it  told  the  jury  that  mere  in- 
sanity of  a  character  to  be  recognized  by  a 
person  of  ordinary  Intelligence  was  enough 
to  convict  There  are  two  objections  to  this 
Instruction :  (1)  Mere  insanity,  even  If  known, 
does  mot  make  the  act  rape.  The  Insanity 
must  totally  destroy  the  capacity  to  con- 
sent. State  V.  Cunningham,  supra.  (2)  The 
defendant  must  know  that  there  is  no  ca- 
pacity to  consent  This  knowledge  may  be 
Inferred  from  facts  and  circumstances  in 
evidence,  but  the  Jury  must  find  as  an  ulti- 
mate fact  that  the  defendant  did  know. 

It  follows  from  what  has  been  said  above 
that  Instruction  No.  1  should  have  been  qual- 
ified by  Including,   as  an   element  of   the 
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crime,  knowledge  by  the  defendant  of  the 
mental  condition  of  the  prosecutrix  defined 
In  the  Instruction. 

For  the  errors  Indicated,  the  Judgment  la 
reversed  and  the  cause  remanded. 

KENNISH,  P,  J.,  and  BROWN,  J.,  concur. 


STATE  V.  TRAINER. 

{Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  7,  1911.) 

1.  BioAUT  (8  2*)— Defenses. 

Under  Rev.  St.  1909,  §$  4720,  4721,  mak- 
ing every  pereon  having  a  husband  or  wife 
living  who  shall  marry  another  guilty  of  big- 
amy, except  where  the  former  marriage  haa 
been  annulled  by  divorce,  etc.,  a  mere  belief  of 
a  man  charged  with  bigamj  that  his  former 
wife  bad  been  divorced,  'based  solely  on  an  order 
of  publication  in  a  newspaper  of  a  suit  by 
the  wife  for  divorce,  is  not  a  defense. 

[Ed.  Note. — For  other  cases,  see  Bigamy,  Cent. 
Dig.  1$  16-18;    Dec.  Dig.  S  2.*] 

2.  BiGAUT  (5  8*)— Evidence— Admissibility. 

The  belief  of  a  man  charged  with  bigamy 
that  his  former  wife  bad  been  divorced  in  a 
suit  brought  by  her  may  be  shown  to  aid  the 
jury  in  fixing  the  punishment 

[Ed.  Note.— For  other  cases,  see  Bigamy,  Dec. 
lAg.  §  8.*] 

Appeal  from  St  Louis  Circuit  Court ;  Dan- 
iel D.  Fisher,  Judge. 

Charles  C.  Trainer  was  convicted  of  big- 
amy, and  he  appeals.     Affirmed. 

E.  W.  Major,  Atty.  Gen.,  and  John  M. 
Dawson,  Asst  Atty.  Gen.,  for  the  State. 

FERRISS,  J.  The  defendant  was  convict- 
ed in  the  circnit  court  of  the  city  of  St 
Louis  of  bigamy,  and  sentenced  to  two  years 
in  the  penitentiary.  The  evidence  for  the 
state  established  the  fact  of  the  second  mar- 
riage, and  the  further  fact  that  at  the  time 
of  such  marriage  defendant  had  a  former 
wife  living,  undivorced.  The  defense  gave 
evidence  tending  to  prove  that  the  defendant 
had  received  a  copy  of  a  newspaper  about 
September  1,  1908,  which  contained  a  notice 
of  publication  of  a  divorce  suit  instituted  by 
his  former  wife,  and  which  notified  him  to 
appear  on  the  6th  day  of  October  following 
to  plead  to  the  bill  of  divorce,  and  that  If 
he  failed  to  do  so  the  allegations  of  the  bill 
would  be  taken  as  confessed,  and  Judgment 
would  be  rendered  against  him  as  prayed  for 
In  the  bill  of  complaint  The  defendant  tes- 
tified that  be  did  not  appear  to  answer  in 
said  suit;  that,  without  further  inquiry,  he 
assumed  and  honestly  believed  that  the  de- 
cree of  divorce  was  granted  to  his  wife  on 
said  October  6th,  and  that,  so  believing,  he 
married  the  second  time  on  October  7,  1908. 

The  court  gave  Instructions  appropriate  to 
the  case.  Among  them  was  the  following: 
"No.  2.  The  court  further  Instructs  you  that 
the  fact,  if  you  find  It  to  be  a  fact,  that  the 
defendant,    at    the    time    be    married    said 


Jeanette  Flaren  (If  you  find  that  he  did  mar- 
ry her),  believed  that  a  divorce  had  been 
granted  to  his  said  wife,  Altle  M.  K.  Trainer, 
is  no  defense  In  his  behalf  In  this  case,  un- 
less you  find  that  on  or  before  that  date,  to 
wit  the  7th  day  of  October,  1908,  such  di- 
vorce had  actually  been  granted.  The  pend- 
ency of  a  suit  for  divorce  in  court  is  not 
sufficient,  nor  is  the  fact  that  the  defendant 
believed  such  divorce  had  been  granted,  even 
If  you  find  be  did  so  believe,  unless  a  decree 
of  divorce  had  actually  been  granted." 

The  record  shows  the  following  exceptions 
by  defendant:  "The  defendant  excepU  to 
the  Instructions  as  not  fully  declaring  the 
law  in  the  case,  and  the  defendant  excepts 
to  the  court's  not  giving  an  instruction  de- 
claring that  If  there  was  no  criminal  intent 
In  this  case  shown  by  the  evidence,  then  the 
Jury  should  acquit  the  defendant"  There 
was  no  brief  filed,  nor  appearance  in  this 
court,  for  defendant  The  motion  for  a  new 
trial  set  out  various  objections  to  the  rul- 
ings of  the  court  on  the  admission  of  evi- 
dence; to  the  Instructions  given;  to  the 
failure  to  Instruct  upon  all  the  law  of  the 
case,  and  failure  to  admonish  the  circuit  at- 
torney for  certain  alleged  prejudicial  re- 
marks to  the  Jury. 

An  inspection  of  the  record  satisfies  us  that 
there  is  only  one  point  In  the  motion  for  a 
new  trial  worthy  of  serious  consideration, 
and  that  Is  the  propriety  of  instruction  No. 
2,  set  out  above.  The  other  objections  are 
without  merit 

The  one  point  to  be  considered  involves 
the  question  whether  the  honest  belief  of 
defendant  based  upon  the  newspaper  dip- 
ping that  his  former  wife  was  divorced  on 
October  5th,  two  days  prior  to  his  second 
marriage,  was  a  defense.  If  it  was,  then  the 
question  whether  he  had  such  belief  should 
have  been  submitted  to  the  Jury.  If  it  was 
not  a  good  defense,  then  the  Instruction  com- 
plained of  was  not  prejudicial.  The  author- 
ities are  not  entirely  harmonious  on  this 
point.  The  following  decisions  present  both 
sides  of  the  proposition:  Squire  v.  State,  46 
Ind.  459;  State  v.  Armlngton,  25  Minn.  29; 
Davis  V.  Com.,  76  Ky.  318;  Commonwealth 
V.  Hayden,  163  Mass.  453,  40  N.  E.  846.  28 
U  R..A.  318  47  Am.  St  Rep.  468;  Watson  v. 
State,  13  Ter.  App.  76;  Reg.  v.  Turner,  9 
Cox,  C  O.  145;  Dotson  v.  State,  62  Ala.  141, 
34  Am.  Rep.  2.  The  Missouri  statute  (section 
4720,  Rev.  St  1909)  provides:  "Every  per- 
son having  a  husband  or  wife  living,  who 
shall  marry  another  person,  whether  married 
or  single,  except  in  the  cases  specified  in  the 
next  section,  shall,  on  conviction,  be  adjudg- 
ed guilty  of  bigamy."  The  exceptions  in  the 
next  section  are  (1)  absence  for  seven  years : 
(2)  a  divorce  by  competent  authority;  (3) 
former  marriage  declared  void  by  competoit 
authority ;  (4)  where  former  marriage  was 
contracted  while  under  the  age  of  legal  con- 


•For  othar  cu«i  lea  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  IndaxM 


Digitized  by 


Google 


Mo) 


STATE  T.  BRANDENBERa 


529 


sent ;  (5)  when  former  tatisband  or  wife  shall 
hare  been  sentenced  to  the  penltentlar;  for 
Ufe. 

None  of  these  exceptions  cover  the  case  at 
bar.  In  rlew  of  the  provisions  of  our  stat- 
Qte,  we  feel  constrained  to  bold  that  mere 
belief  on  the  part  of  a  defendant,  charged 
with  bigamy,  that  his  former  wife  had  been 
divorced,  when  in  fact  she  was  still  his  wife, 
at  the  time  of  his  second  marriage,  Is  not  a 
defense.  This  is  in  harmony  with  what  we 
r^ard  as  the  best  authority,  and  is  In  line 
with  Bonnd  principles  of  public  policy.  We 
have  found  no  American  case  which  justifies 
a  defense  based  solely  upon  nfere  belief  by 
defendant  that  a  divorce  had  l>een  granted 
to  bis  former  wife,  his  only  evidence  being 
an  order  of  publication  which  he  found  in  a 
newsjiaper,  and  without  any  effort  on  his 
part  to  ascertain  whether  to  fact  the  decree 
had  been  granted.  The  insnruction  given  by 
the  trial  court,  applied  to  the  facts  in  evi- 
dence, is  In  harmony  with  the  views  herein 
expressed. 

We  will  add  that  the  evidence  of  belief  was 
properly  admitted  for  the  consideration  of 
the  Jury  in  fixing  the  measure  of  punishment 

There  being  no  prejudicial  error  in  the  rec- 
ord, the  Judgment  is  afiirmed. 

KENNISH,  P.  J.,  and  BROWN,  J.,  concur. 


STATE  V,  BRANDENBBRO. 

(Supreme  Court  of  Missouri,   Division   No.  2. 

Feb.  14.  1911.) 

KiDHAFPino  (I  1*)  — Bnticiko  CHU-naBW  — 
Evidence. 

The  fact  that  accused,  in  enticing  away 
a  child  from  its  father,  acted  as  agent  for  the 
mother,  the  parenti  living  apart,  did  not  pre- 
vent his  conviction,  under  Rev.  St.  1909,  $  4489, 
Bonishing  by  imprlBonment  every  one  who  ma- 
cloDsIy,  forcibly,  or  fraudulently  entices  away 
a  child  under  12  years  of  age,  with  intent  to 
detain  it  from  its  parents,  having  lawful  charge 
thereof. 

[Ed.  Note.— For  other  cases,  see  Kidnapping, 
Cent  Dig.  I  1 ;    Dec.  Dig.  §  l.«] 

Appeal  from  St.  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Broughton  Brandenberg  was  convicted  of 
enticing  a  child  from  its  father  in  violation 
of  statute,  and  be  appeals.    Affirmed. 

Simon  S.  Bass  and  Vital  W.  Garesche,  for 
appellant  E.  W.  Major,  Atty.  Gen.,  and  Jas. 
T.  Blair,  Asst  Atty.  Qen.,  for  the  State. 

BROWN,  J.  The  defendant  was  convicted 
In  the  circuit  court  of  St.  Louis  city  on  an 
Indictment  cliarglng  him  with  maliciously, 
forcibly,  and  fraudulently  enticing  and  de- 
coying away  one  James  Sheppard  Cabanne, 
Jr.,  a  cliild  of  seven,  with  intent  to  detain 
and  conceal  said  child  from  his  father,  James 
Sheppard  Cabanne,  Sr.,  in  violation  of  sec- 
tion 4489,  Rev.  St.  1909. 

Tlie  record  in  this  case  is  rather  volumi- 


nous, made  so  by  injecting  into  same  the  his- 
tory of  the  marital  infelicities  of  James 
Sheppard  Cabanne,  Sr.,  and  hiis  wife,  the 
parents  of  the  child  whom  defendant  la 
charged  with  feloniously  enticing  away. 
The  mother  of  this  child,  Minnie  Leonard 
Cabanne,  deserted  her  husband  on  July  10, 
1906,  and  took  the  child  with  her  to  New 
Xork,  and  for  several  months  concealed  its 
whereabouts  from  the  father.  She  claims  to 
have  obtained  a  divorce  from  her  husband 
(Cabanne)  In  the  British  West  Indies  in  De- 
cember, 1906,  and  shortly  thereafter  married 
the  defendant,  who  is  a  newspaper  reporter, 
and  appears  to  have  a  good  standing  among 
the  members  of  that  profession.  She  lived 
with  defendant  as  his  wife  in  New  fork  un- 
til the  month  of  December,  1908,  when,  the 
defendant  being  either  in  Jail  or  a  fugitive 
from  Justice,  «he  was  greatly  distressed  finan- 
cially, and  applied  to  the  father  to  come  and 
get  his  child  and  take  care  of  it  Cabanne, 
Sr.,  went  to  New  York,  secured  possession 
of  Ills  child,  and  placed  it  in  the  home  of  his 
mother,  Julia  C.  Cabanne,  of  St  Louis,  where 
be  was  living.  The  mother  of  the  child 
claims  that  he  promised  to  return  it  to  her 
in  the  following  spring,  if  she  had  a  home 
and  was  able  to  take  care  of  it;  that  he 
would  keep  her  Informed  of  the  child's  health 
and  condition;  that  he  would  read  to  it 
such  letters  as  she  might  write,  and  not  com- 
mit it  into  the  sole  custody  of  Julia  C.  Ca- 
banne, the  child's  grandmother.  Cabanne, 
Sr.,  the  father,  denies  these  promises;  but 
bis  testimony  on  that  point  is  so  evasive  as 
to  leave  the  impression  that  he  made  the 
promises,  and  the  fact  that  he  failed  to 
write  her  about  the  child,  and  in  January, 
1909,  instituted  a  suit  for  divorce  against 
the  mother,  praying  to  be  awarded  the  sole 
custody  of  the  child,  indicates  that  he  did 
not  Intend  to  keep  his  promises.  The  mother 
received  notice  of  the  suit,  but  the  action 
did  not  culminate  in  a  divorce  to  Cabanne, 
Sr.,  and  award  to  him  of  the  custody  of  the 
child  until  May  3,  1909  (after  the  alleged 
crime  was  committed).  On  April  16,  1909, 
the  defendant,  at  the  request  of  the  mother 
of  James  Sheppard  Cabanne,  Jr.,  came  to  St 
Louis  and  decoyed  the  child  away  from  its 
father,  who  was  away  from  home,  by  telling 
it  that  he  was  going  to  take  it  to  its  mother ; 
but,  instead  of  doing  so,  be  took  it  to  San 
Francisco,  Cal.,  where  he  claims  its  mother 
agreed  to  meet  him  later.  He  was  arrested 
there  on  the  charge  in  this  case,  and  brought 
back  to  St.  Louis  for  trial.  The  evidence 
does  not  indicate  that  the  mother  demanded 
the  return  to  her  of  the  child  before  she  di- 
rected defendant  to  take  it  away.  There 
was  some  evidence  that  the  child  was  allow- 
ed by  its  grandmother  to  play  upon  the 
streets  in  a  filthy  condition.  This  was  also 
denied.  The  trial  resulted  in  the  conviction 
of  defendant,  and  the  imposition  of  a  fine  of 
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1500,  from  whlcb,  after  tbe  oyerrullng  of 
timely  motions  for  new  trial  and  In  arrest, 
he  brings  tbe  case  up  here  by  appeal. 

The  defendant  objected,  and  saved  excep- 
tions, to  many  points  In  the  evidence  intro- 
duced by  the  state,  and  also  complains  in  his 
motion  for  a  new  trial  of  many  of  the  In- 
structions ;  but  in  his  brief  herein  filed  seems 
to  stand  upon  the  sole  proposition  that  sec- 
tion 4489,  Rev.  St.  1909,  does  not  apply  to 
the  taking  or  decoying  away  of  a  cliild  by  a 
parent,  nor  by  the  agent  of  one  of  the  par- 
ents, and  that,  as  he  was  acting  as  the  agent 
of  his  wife,  the  mother  of  the  child,  he  did 
did  not  violate  this  statute  In  decoying  tbe 
child  away  from  the  home  of  its  father  and 
taking  it  to  California.  Whether  or  not  the 
defendant's  wife,  who  was  the  mother  of 
Cabanne,  Jr.,  would  have  violated  the  law, 
had  she  taken  the  child  away  from  its  fa- 
ther, into  whose  custody  it  had  been  volun- 
tarily committed  by  her,  we  need  not  decide. 
Defendant  claims  he  was  tbe  husband  of  the 
child's  mother;  but,  even  if  this  were  true, 
be  would  not,  as  a  stepfather,  have  any 
rights  to  its  custody  under  the  facts  in  this 
case.  Woerner's  American  Law  of  Guard- 
ianship, f  13;  Browne  on  Domestic  Rela- 
tions (2d  Ed.)  p.  72. 

If  it  be  conceded  that  defendant's  wife, 
after  surrendering  possession  of  her  child, 
still  retained  tbe  right  to  decoy  it  away 
from  the  father,  it  by  no  means  follows  that 
she  could  confer  that  right  upon  tbe  defend- 
ant as  her  agent  The  parental  affection 
flowing  from  both  father  and  mother  to  a 
child  of  tender  years  would  be  a  protection  to 
such  child  as  long  aa  it  .remained  in  the 
actual  and  Immediate  custody  of  either  of 
them,  and  the  filial  love  of  the  child  would 
in  most  cases  enable  either  parent  to  prop- 
erly control  its  conduct;  but  these  safe- 
guards to  the  child  would  not  exist  between 
it  and  a  mere  agent,  like  tbe  defendant  in 
this  case,  who  was  not  bound  to  it  by  any 
tie  of  consanguinity.  It  is  apparent  that  one 
of  the  objects  of  the  statute  under  consider- 
ation was  to  protect  parents  against  the  men- 
tal anguish  which  necessarily  follows  the 
decoying  away  and  retaining  of  their  chil- 
dren, and  if  a  child  be  taken  or  decoyed 
away  from  one  parent  by  another  parent, 
the  mental  anxiety  of  the  parent  who  thus 
loses  the  child  would  not  be  nearly  so  great 
as  in  the  case  at  bar,  where  the  child  pass- 
ed into  the  hands  of  one  who  was  under  no 
obligation,  and  perhaps  no  inclination,  to 
properly  care  for  it 

We  are  of  tbe  opinion  that  the  right  of 
one  parent  to  invade  the  possession  of  anoth- 
er parent,  to  take  or  decoy  away  their  mu- 
tual offspring,  if  such  a  right  exists,  cannot 
be  delegated  to  an  agent,  as  the  mother  at- 
tempted to  do  in  this  case.  Any  other  con- 
struction of  the  statute  would  result  In  un- 
told confusion,  litigation,  and  probably   in 


assaults  and  other  breaches  of  the  law.  To 
rule  otherwise  would  be  to  hold  that  when 
the  parents  are  living  apart,  and  a  cliild  is 
stolen  or  decoyed  away  from  one  of  such 
parents,  he  or  she  must  first  ascertain  wbetb- 
er  the  party  who  took  or  decoyed  the  diild 
away  is  an  agent  of  the  other  paroit,  or  a 
mere  kidnapper,  before  having  such  cnlprlt 
arrested.  The  letter  and  spirit  of  the  law 
we  are  now  construing,  and  also  the  welfare 
of  those  unfortunate  children  whose  parents 
are  living  apart,  and  who  are  denied,  the 
soothing  atmosphere  and  benignant  influenc- 
es of  homes  where  conjugal  love  reigns  su- 
preme, forbid  us  from  subscribing  to  any 
such  construction  of  the  statute  as  tbe  de- 
fendant contends  for. 

In  this  case  tbe  father  was  not  only  in  tbe 
lawful  charge,  but  the  legal  custody,  of  bis 
child,  and,  whatever  rights  the  mother  may 
have  had,  the  defendant  violated  the  law 
when  he  invaded  the  father's  possession  and 
took  the  child  away.  He  was  accorded  a 
fair  trial,  and  we  afllrm  the  Judgment. 

KENNISH,  P.  J.,  and  FERRISS,  J^  con- 
cur. 


STATE  V.  BAWLING8. 

(Supreme  (Tourt  of  Missouri,  Division   No.   2. 

Feb.  14,  1911.) 

1.  Statutes  (|  114*)— Trrut— Sditicienct. 

Under  Const,  art  4,  |  28  (Ann.  St  1906, 
p.  185),  providing  that  no  bill  shall  contain  more 
than  one  subject,  which  shaU  be  expressed  in 
the  title,  the  title  of  Laws  1907,  p.  231,  entitled 
"An  act  to  prohibit  persons  running  order 
houses  from  delivering  IntozicatinK  liquors  to 
persons  having  no  license  to  deal  in  the  aame." 
etc.,  is  not  sufficient  to  include  a  provision  mak- 
ing it  unlawful  for  any  person  not  a  licensed 
dramshop  keeper  or  a  wholesaler  to  order  for, 
receive,  store,  keep,  or  deliver,  as  agent  or 
otherwise  of  another,  intoxicating  liquors;  tiie 
title  specifying  particular  persons  and  acts  to 
which  the  act  applies,  while  the  provision  re- 
lates to  different  persona  and  acts. 

[IM.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  ii  146-149;   Dec.  Dig.  1 114.*] 

2.  CaiinwAi.  Law  (|  3M*)— Judiciai,  Notice 
—Facts  or  Common  Knowledge. 

Tbe  court  will  take  judicial  notice  of  the 
fact  that  the  Legislature  relies  in  a  large 
measure  on  tbe  titles  of  the  several  laws  enact- 
ed by  it 

[Eld.    Note. — For   other   cases,    see    Criminal 
Law,  Dec.  Dig.  {  804.*] 

3.  Statutes  (§  114*)— Tirut— Sufficiknct. 

Tbe  title  of  Laws  1907,  p.  231,  entiUed  "An 
act  to  prohibit  the  keeping,  storing  or  deliver^ 
ing  to  another  i>erson  intoxicating  liquors  in 
local  option  counties,"  is  sufficient  within  CJonst 
art.  4,  i  28  (Ann.  St  1906,  p.  185),  to  support 
a  provision  prohibiting  anv  person  from  keep- 
inx,  storing,  or  delivenng  for  or  to  another,  ui 
a  local  option  county,  any  intoxicating  liquors. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §{  145-149;   Dec  Dig.  i  114.»] 

4.  Statutes    (|    5*)  — Enactioent  — Lkoisla- 
tive  poweb. 

Under  Const  art  4,  |  55  (Ann.  St  lOOii. 
p.  2(>4),   anthorising  the   Legislature   in   extra 
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tesaion  to  act  on  rabjects  other  than  those  spe- 
cifically  designated  in  the  proclamation  calling 
it,  the  Legislatare  in  extra  session  may  enact 
any  lawa  which  the  Governor  may  by  special 
message  leconunend  after  the  Legislatare  has 
met,  tiiough  article  5,  i  0  (page  207),  requires 
the  Governor  in  his  message  to  state  specincally 
each  matter  on  which  he  deems  it  necessary 
for  the  Legislature  to  act 

[Ed.    Note.— For  other    rases,    see    Statutes, 
Cent  Dig.  |  4;   Dec.  Dig.  {  5.*] 

5.  CoRSTiTDTioNAi.  Law  (S  208*)— Glass  Lbo- 

ISLATIOir. 

Rev.  St  1909,  S  T227,  prohibiting  anv  per- 
son from  keeping,  storing,  or  delivering  for  or 
to  another  In  any  local  option  county  any  in- 
toxicating Uqnors,  is  not  class  legislation  in 
violation  of  Const  art.  4,  i  53  (Ann.  St  1906, 
p.  197),  because  it  places  all  counties  which 
have  adopted  local  option  in  one  class,  since 
any  county  may  become  a  member  of  that  class. 
[£M.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  U  649-677;  Dec.  Dig. 
S  20a*] 

6.  INTOZICATINO   LiQUOBS   ({  206*)— INFORMA- 
TION— SUBPLTJSAOK. 

Under  Bev.  St  1909,  i  5116,  providing  that 
no  information  shall  be  invalid  for  surplusage, 
an  information  alleging  that  accused  while  the 
local  option  law  was  in  force  did  unlawfully 
"order  for,  receive,"  keep,  store,  and  deliver 
intoxicating  liquors  to  a  person  named,  charges 
a  violation  of  section  7227,  prohibiting  any  per^ 
son  from  keeping,  storing,  or  delivering  for  or 
to  another  pejrson  in  a  local  option  county  any 
intoxicating  liquors;  the  quoted  words  being 
surplusage. 

[Ed.  Note.^For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  {  225;   Dec.  Dig.  i  206.*] 

7.  IKTOXICATINO   IdQXTOItB   (8  205*)— OFTEN 8E8 

—  Indictment- Violation   or  Local   Op- 
tion Law. 

Where  an  Indictment  charges  that  the  local 
option  law  was  adopted  in  a  certain  dty,  and 
subsequently  was  adopted  in  the  county  outside 
of  the  city,  and  then  charges  a  violation  of  Rev. 
St  1900,  i  7227,  in  the  county,  and  the  evi- 
dence shows  the  offense  not  to  have  been  com- 
mitted in  the  dty,  it  is  immaterial  whether  the 
city  had  or  had  not  lawfully  adopted  the  local 
option  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquora,  Cent  Dig.  {  225 ;   Dec.  Digt  {  205.*] 

8.  Intoxicating  Liquobs  (i  223*)— Offenses 
—Evidence. 

Where  an  information  charges  that  an  of- 
fense in  violation  of  Rev.  St.  1909,  8  7227, 
was  committed  in  a  local  option  county,  it  is 
sufficient  to  prove  that  the  offense  was  com- 
mitted at  any  place  in  the  county  where  the 
local  option  law  was  in  force,  and  proof  that 
the  offense  was  committed  in  a  city  of  2,600  in- 
habitants is  no  defense  if  the  evidence  shows 
that  the  dty  had  adopted  the  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
I>jquor8,  Cent  Dig.  H  263-274;    Dec.  Dig.  1 

9.  INTOXICATIN0  Liquobs  ({  139*)— Oiffenses 
—Evidence. 

A  possession  of  liquor  lasting  only  five 
minutes  is  not  a  storing  of  liquor  in  violation  of 
Rev.  St  1909,  {  7227. 

[E^d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  f  139.*] 

10.  INTOZICATIN0  Liquobs  (8  238*)— Offens- 
es—S>vidence. 

Accused  asked  witness  for  the  address  of  a 
dealer  in  whisky,  but  he  could  not  give  one. 
Accused  obtained  an  address  from  another  and 
informed    witness,    who    requested    accused    to 


include  in  the  order  a  half  a  gallon  of  whisky 
for  him.  Accused  ordered  the  whiskv  and  with- 
in five  minutes  after  it  reached  his  snop  witness 
went  there  and  took  away  his  whisky.  Accus- 
ed received  no  profit  or  commissi<Hi  on  the 
transaction.  Hew  to  justify  the  submission  to 
the  jury  of  the  issue  whether  accused  kept  or 
delivered  intoxicating  liquors  in  violation  of 
Rev.  St  1900,  8  7SS?r. 

[EM.  Note.— For  other  cases,  see  Intoxicatinr 
Liquors,  Cent  Dig.  88  824-330;    Dec.  Dig.  I 

11.  Intoxicatino  Liquobs  (8  139*)— Offens- 
es— Evidence. 

A  violation  of  Rev.  St.  1909,  8  7227,  pro- 
hibiting any  person  from  keeping,  storing,  or 
delivenng  for  or  to  another  in  a  local  option 
county  any  intoxicating  liquor,  is  not  sustain- 
ed by  proof  that  accused  ordered  or  received 
liquor  for  another,  but  the  proof  must  show- 
that  accused  kept,  stored,  or  delivered  liquor. 
[Ed. 'Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8  149 ;   Dec.  Dig.  8  139.*] 

12.  Intoxicatino    Liquobs    (8   230*)— Local. 
Option  Law— Evidence— Admissibilitt. 

The  state  on  a  trial  for  keeping,  storing 
or  delivering  intoxicating  liquors  in  violation  of 
Rev.  St  l9oe,  8  7227,  may  show  that  accused 
ordered  or  received  intoxicating  liquors  for 
prosecutor,  to  prove  that  he  also  kept,  stored,. 
or  delivered  the  same  to  prosecutor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Gent  Dig.  8  290 ;   Dec.  Dig.  8  230.*] 

Appeal  from  CIrcnIt  Court,  Lawrence 
County;   W.  N.  Evans,  Special  Judge. 

Victor  L.  Rawlings  was  convicted  of  crime, 
and  he  appeals.     Reversed  and  remanded. 

James  A.  Potter,  for  appellant  E.  W. 
Major,  Atty.  Qea.,  and  Chas.  G.  Bevelle, 
Asst  Atty.  Gen.,  for  the  State. 

BROWN,  J.  The  defendant  prosecutes 
this  appeal  from  a  judgment  imposing  upon 
him  a  fine  of  |300  for  violating  Laws  1007, 
p.  231  (now  sections  7226-7229,  Rev.  St 
1909),  regulating  the  keeping,  storing,  and 
delivery  of  intoxicating  liquors  in  counties 
having  adopted  the  local  option  law. 

The  evidence  shows  that  the  defendant 
was  running  a  tailor  shop  in  the  city  of 
Mt  Vernon,  In  Lawrence  county,  on  the 
1st  day  of  December,  1909,  and,  desiring 
some  Intoxicating  liquor,  went  to  a  butcher 
shop  where  one  Will  Williams  was  employed 
and  asked  Williams  for  the  address  of  cer- 
tain persons  In  Springfield,  Ma,  who  dealt 
in  whisky.  Williams  could  not  furnish  the 
desired  address,  whereupon  the  defendant 
obtained  it  from  another  party,  went  back 
to  the  butcher  shop,  and  informed  Williams 
that  be  bad  procured  the  address  and  was 
going  to  make  the  order.  Williams  then 
requested  defendant  to  include  tn  the  order 
a  half  gallon  of  whisky  for  hlih.  Defend- 
ant ordered  the  whisky,  which  was  In  a 
few  days  delivered  at  his  tailor  shop  by 
the  expressman.  Within  a  few  minutes 
after  the  liquor  reached  defendant's  Bh<9, 
Williams  went  there,  and,  apparently  with- 
out communicating  with  defendant  picked 
up  and  carried  away  his  half  gallon  of  whls- 


•For  other  cases  im  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Bep'r  Isdexsa 
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ky.  Defendant  received  no  commission  or 
profit  froiu  the  transaction. 

The  defendant  makes  a  vigorous  assault 
npon  the  constitutionality  of  the  law,  the 
sufficiency  of  the  information,  on  the  In- 
structions given  by  the  court,  and  Its  rulings 
upon  the  evidence  Introduced  by  the  state. 

For  a  proper  understanding  of  the  consti- 
tutional questions  Involved  and  the  suffi- 
ciency of  the  Information,  we  Insert  below 
the  full  title  of  this  act  and  the  first  two 
sections  of  the  act  itself. 

"An  act  to  prohibit  persons  running  order 
bouses  from  delivering  Intoxicating  liq- 
uors to  persons  having  no  license  to 
deal  in  same,  and  to  prohibit  the  keep- 
ing, storing  for,  or  delivering  to  another 
person  intoxicating  liquors  In  local  'option 
counties,  and  providing  penalties  for  the 
Tiolations  thereof. 

"Section  1.  It  shall  be  unlawful  for  any 
person  or  persons  not  a  licensed  dramshop 
keeper  or  by  law  authorized  to  sell  liquor 
as  a  wholesaler,  to  order  for,  receive,  store, 
keep  or  deliver  as  the  agent  or  otherwise, 
of  any  other  person,  intoxicating  liquors  of 
any  kind. 

"Sec.  2.  No  person  shall  keep,  store  or  de- 
liver for  or  to  another  person,  in  any  county 
that  has  adopted  or  may  hereafter  adopt  the 
local  option  law,  any  intoxicating  liquors  of 
any  kind  whatsoever." 

The  information,  omitting  caption  and 
affidavit,  is  as  follows:  "Comes  now  Archie 
L.  HllpM,  prosecuting  attorney  within  and 
for  Lawrence  county,  Mo.,  and  acting  here- 
in under  his  oath  of  office  and  upon  knowl- 
edge, information,  and  belief,  informs  the 
court  that  on  or  about  the  11th  day  of 
November,  1907,  the  act  of  the  Legislature 
of  the  state  of  Missouri  approved  April  5, 
1887,  known  as  the  local  option  law,  was 
duly  ad<^ted  in  the  dty  of  Aurora,  Law- 
roice  county,  Mo.,  said  city  of  Aurora  being 
then  and  there  a  city  of  more  than  2,500 
Inhabitants;  that  thereafterwards,  to  wit, 
on  or  about  the  13th  day  of  February,  1909, 
the  said  act  of  the  Legislature  of  the  state 
of  Missouri,  approved  April  5,  1887,  known 
as  the  local  option  law,  was  duly  adopted 
In  Lawrence  county,  Mo.,  outside  of  the 
corporate  limits  of  said  city  of  Aurora,  Mo., 
said  city  of  Aurora,  Mo.,  being  then  and 
there  a  city  of  more  than  2,500  inhabitants; 
that  at  all  the  times  hereinafter  referred 
to  said  law  was  in  full  force  and  eCTect  in 
Lawrence  county.  Mo. ;  that  thereafterwards, 
to  wit,  on  or  about  the  1st  day  of  Decem- 
ber, 1909,  while  said  law  was  In  full  force 
and  effect  in  said  county,  one  Victor  Ll 
Rawlings  in  the  said  county  of  Lawrence 
In  the  state  of  Missouri,  did  then  and  there 
willfully  and  unlawfully  order  or  receive, 
keep,  store,  and  deliver  distilled,  fermented, 
and  intoxicating  liquors,  to  wit,  one-half 
gallon  of  whisky,  for  one  Will  Williams,  the 
said  Victor  I&  Bawlings  not  being  then  and 


there  a  licensed  dramshop  keeper  or  by  law 
authorized  to  sell  liquors  as  a  wholesaler, 
and  the  said  whisky  not  being  for  the  use 
of  the  said  Victor  L.  Rawlings  or  for  the 
use  of  his  family,  against  the  peace  and 
dignity  of  the  state.     Archie  L.  Hilpirt" 

A  comparison  of  the  foregoing  information 
with  the  law  clearly  demonstrates  that  the 
information  is  bottomed  on  section  2,  supra, 
because  it  alleges  that  the  crime  was  com- 
mitted in  a  county  which  had  adopted  local 
option.  However,  the  information  goes  fur- 
ther and  charges  the  defendant  with  order- 
ing and  receiving  intoxicating  liquor  for  the 
witness  WUl  Williams,  and  as  the  acts  last 
mentioned  are  only  prohibited  by  section  1, 
supra,  we  are  brought  first  to  the  considera- 
tion of  the  defendant's  contention  that  said 
section  1  is  unconstitutional  because  the  title 
of  the  act  does  not  clearly  express  the  mat- 
ters contained  in  said  section,  as  required 
by  section  28,  art  4,  of  our  Constitution 
(Ann.  St.  1906,  p.  185).  That  part  of  the 
title  which  was  intended  to  cover  section 
1,  supra,  is  as  follows:  "An  act  to  prohibit 
persons  running  order  houses  from  deliver- 
ing intoxicating  liquors  to  persons  having 
no  license  to  deal  in  the  same."  Section  1 
contains  no  recital  whatever  about  order 
houses  or  parties  who  may  be  running  same, 
but  does  purport  to  prohibit  certain  persons 
from  ordering  or  receiving  liquors  for  an- 
other. 

It  Is  dear  to  our  minds  that  the  subject 
of  delivering  intoxicating  liquors  is  ger- 
mane to  the  subject  of  ordering  and  receiv- 
ing such  liquors;  but  this  is  not  the  only 
test  which  we  are  required  to  apply  to  the 
law  under  consideration.  Is  the  subject  of 
ordering  and  receiving  liquors  by  an  in- 
dividual clearly  expressed  in  a  title  which 
only  purports  to  prohibit  persons  running 
order  houses  from  delivering  such  liquors? 
Is  not  this  tiUe  misleading?  WiU  a  Utie 
which  purports  to  prohibit  a  certain  act  by 
a  certain  class  of  persons  support  and  carry 
validity  to  a  law  which  embraces  additional 
acts  committed  by  persons  not  within  the 
class  mentioned  in  such  title? 

We  have  examined  the  authorities  cited 
by  the  learned  Attorney  General,  but  they 
embrace  only  cases  wherein  laws  were  at- 
tacked because  their  titles  were  alleged  to 
be  too  general.  They  are  not  applicable  to 
the  facts  in  this  case.  If  the  title  to  the 
act  under  consideration  had  been  general, 
for  example,  if  it  had  simply  read  "An  act 
concerning  Intoxicating  liquors,"  then  It 
would  have  supported  most  any  kind  of  a 
law  alTectlng  the  purchase,  sale,  ordering, 
or  delivery  of  such  liquors;  but,  in  this 
case,  the  title  descends  into  details  and  at- 
tempts to  point  out  a  particular  class  of 
persons  to  which  that  law  is  intended  to 
apply  and  the  particular  acts  prohibited, 
and  therefore  cannot  support  a  law  which 
is  leveled  against  a  wholly  different  class 
of  persons  and  prohibits  acts  not  mentioned 
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In  BQCb  title,  state  v.  Great  Western  Coffee 
ft  Tea  Company,  171  Mo.  634,  71  S.  W.  1011, 
94  Am.  St  Rep.  802;  State  v.  FuUs,  207 
Mo.  28,  106  S.  W.  733,  15  L.  R.  A.  (N.  S.) 
430;  City  of  St.  Louis  v.  Wortman,  213 
Mo.  131,  112  S.  W.  620;  State  v.  Perslnger, 
76  Mo.  346.  In  the  case  of  State  v.  Great 
Western  Coffee  &  Tea  Cbmpany,  supra.  It 
was  held  that  the  title  to  an  act  which  was 
leveled  only  against  the  manufacturers  of 
certain  kinds  of  baking  powder  would  not 
support  a  statute  which  also  prohibited  per- 
sons from  selling  such  baking  powder.  In 
the  case  of  City  of  St.  Louis  v.  Wortman, 
supra,  the  title  of  a  bill  only  purported  to 
"create  the  office  of  state  dairy  commis- 
sioner, and  to  define  his  term  of  office,  du- 
ties and  powers,"  and  It  was  held  this  title 
could  not  carry  validity  to  a  section  of  the 
same  bill  which  attempted  to  prohibit  indi- 
viduals from  selling  Impure  dairy  products. 
The  doctrine  herein  annoimced  Is  supported 
by  a  great  number  of  cases,  In '  our  own 
state  as  well  as  other  jurisdictions;  but. we 
will  not  Incumber  this  opinion  with  all  of 
them. 

We  have  examined  the  original  bill  as  It 
was  Introduced  In  the  General  Assembly, 
and  ftid  that  section  1  appeared  therein 
as  follows:  "It  shall  be  unlawful  for  any 
person  to  keep  an  order  house  where  orders 
for  Intoxicating  liquors  are  given  or  re- 
ceived from  persons  who  have  no  license  to 
deal  In  such  liquors."  This  section  by  an 
amendment  during  its  passage  through  the 
General  Assembly  became  an  entirely  differ- 
ent law  from  what  its  author  Intended  It 
should  be,  and.  Instead  of  reaching  order 
houses,  was  made  to  apply  only  to  Individu- 
als who  are  not  dealing  In  liquors.  We  take 
Judicial  notice  of  the  fact  that  the  members 
of  the  General  Assembly,  on  account  of  the 
^eat  number  of  bills  which  they  are  called 
upon  to  consider  and  the  short  space  of 
time  in  which  they  must  perform  their  im- 
portant duties,  are  forced  to  rely  in  a  large 
measure  upon  the  titles  to  the  several  laws 
which  they  enact,  and  where  the  title  to  a 
law  like  the  one  we  are  now  considering  Is 
clearly  misleading,  we  are  forced  to  declare  it 
unconstitutional. 

The  doctrine  of  expreeslo  nnlus,  ezdnslo 
alterius,  to  a  limited  extent,  applies  to  the 
titles  to  legislative  acts  when,  as  In  this 
case,  they  descend  Into  details  and  attempt 
to  prohibit  particular  acts  by  a  particular 
class  of  persons,  and  we  therefore  hold  that 
section  1,  snpra.  Is  unconstitutional,  because 
it  attempts  to  reach  all  classes  of  persons 
except  dealers  In  Intoxicating  liquors,  while 
Its  title  purports  only  to  affect  persons  run- 
ning order  houses.  We  are  aware  that  in 
the  case  of  State  v.  Price,  229  Mo.  670,  129 
S.  W.  6S0,  this  court  Intimated  that  section 

1  of  the  act  of  1907  (now  under  considera- 
tion) was  constitutional,  but  the  Indict- 
ment In  that  case  was  bottomed  on  section 

2  of  that  act,  and  charged  the  defendant  only 


with  keeping,  storing,  and  delivering  intox- 
icating liquor,  and  the  constitutionality  of 
section  1  was  not  necessarily  Involved  In 
the  decision  oC  that  case. 

However,  while  defendant's  objection  to 
the  title  of  the  bill  must  be  sustained  as 
to  section  1  of  the  act  (now  section  7226, 
Rev.  St.  1909),  said  objection  is  wholly  un- 
tenable when  applied  to  section  2  of  the 
same  act  (now  section  7227,  Rev.  St  1909). 
because  the  language  of  said  section  2  fol- 
lows precisely  the  second  subdivision  of  the 
title  to  the  bill,  and  Is  safely  anchored  in 
both  the  letter  and  spirit  of  section  28,  art 
4,  of  the  Constitution. 

Defendant's  second  assault  on  the  consti- 
tutionality of  the  law  under  consideration 
is  based  upon  the  fact  that  said  law  was 
passed  at  an  extra  session  of  the  Legisla- 
ture in  the  year  1907,  and  that  the  Govern- 
or's message  convening  the  General  Assem- 
bly in  extraordinary  session  In  that  year 
does  not  embrace  the  subject  of  keeping, 
storing,  and  delivering  Intoxicating  liquors 
In  local  option  counties;  hence  the  act  vio- 
lates section  9,  art.  5,  of  the  Constitution, 
requiring  the  Governor  In  his  message  to 
state  speciflcally  each  matter  upon  which  he 
deems  It  necessary  for  such  General  As- 
sembly to  take  action.  This  point  might 
be  very  Important  If  section  9,  art  5,  of  our 
Constitution  (Ann.  St  1906,  p.  207)  stood 
alone;  but  we  find  It  very  materially  modi- 
fied by  section  55,  art  4  (page  204),  which 
contains  the  further  provision:  "The  Gener- 
al Assembly  shall  have  no  power  when  con- 
▼«ied  In  extra  session  by  the  Governor  to 
act  upon  subjects  other  than  those  specifical- 
ly designated  In  the  proclamation  by  which 
the  session  Is  called,  or  recommended  by 
special  message  to  Its  consideration  by  the 
Governor,  after  it  shall  have  been  conven- 
ed." By  this  last-named  section  of  our 
organic  law,  undoubted  power  Is  conferred 
to  enact  any  laws  which  the  Governor  may 
by  special  message  recommend  to  the  Gen- 
eral Assembly  after  It  has  been  convened  In 
extraordinary  session. '  By  referring  to  the 
Senate  and  House  Journal  of  the  extra  ses- 
sion In  1907,  at  page  11,  we  find  that  the 
Governor  In  his  first  message  to  that  body, 
recommended  that  "effective  local  option 
laws  for  counties,  towns  and  cities  should  be 
enacted."  The  foregoing  clause  of  the  Gov- 
ernor's message  afforded  ample  warrant  to 
the  General  Assembly  at  said  extra  session 
to  enact  section  2,  supra,  for  the  purpose 
of  strengthening  and  making  more  effective 
what  Is  known  as  the  local  option  law, 
adopted  In  many  counties  of  this  state,  to 
prohibit  the  sale  of  Intoxicating  llquora 
Wells  V.  Missouri-Pacific  Ry.  Company,  110 
Mo.,  loc.  dt  296,  297,  19  S.  W.  530,  15  L. 
R.  A.  847.  Therefore  defendant's  second  as- 
sault on  tbe  constitutionality  of  the  law 
under  consideration  must  be  overruled. 

Defendant's  third  assault  upon  the  con- 
sUtntlonallty   of   section  2  of   tbe  act  of 
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1907,  rapra,  Is  that  It  is  (dass  legislation, 
in  that  It  divides  the  counties  of  the  state 
'Jito  artificial  classes,  to  wit,  those  which 
have  adopted  local  option  and  those  which 
have  not,  and  la  therefore  violative  of  sec- 
tion 63,  art  4,  of  the  Constitution  (Ann. 
St  1906,  p.  197),  prohibiting  the  enactment 
Of  special  laws  "regulating  the  affairs  of 
counties,  dtles,  townships,  wards  or  school 
districts." 

We  are  aware  that  the  Legislature  cannot 
arbitrarily  divide  any  natural  class  of  per- 
sons or  municipal  bodies  into  artificial  class- 
es and  enact  laws  which  apply  to  only  one 
of  such  artificial  classes.  For  Instance,  the 
Legislature  could  not  oiact  a  law  which 
would  make  it  possible  for  all  counties  hav- 
ing 26,000  Inhabitants  or  more,  on  the  north 
side  of  the  Missouri  river,  to  adopt  township 
organization,  and  prohibit  counties  with  the 
same  population  on  the  south  side  of  said 
river  from  enjoying  the  same  privilege.  But 
we  are  convinced  that,  when  the  law  per- 
mits the  citizens  of  any  locality  to  convert 
themselves  into  an  artificial  class  by  adopt- 
ing laws  not  in  force  over  the  whole  state, 
then  they  may  be  legislated  for  or  against 
t>y  a  general  law  which  will  only  apply  to 
the  artificial  class  to  which  they  have  vol- 
untarily assigned  themselves.  Rutherford  v. 
Heddens,  82  Mo.  388;  Kansas  Oty  v.  Steg- 
mlller,  151  Mo.  180,  52  S.  W.  723.  For  in- 
-stance,  our  general  law  permits  all  cities 
and  towns  having  500  and  less  than  3,000 
inhabitants  to  organize  themselves  into  cities 
-of  the  fourth  class;  but  such  towns  or  cities 
are  not  bound  to  avail  themselves  of  this 
privilege,  and  it  is  a  well-known  fact  that 
there  are  many  towns  in  this  state  with 
more  than  500  inhabitants  which  have  not 
been  Incorporated  in  any  manner.  Yet  it 
Is  perfectly  competent  for  the  General  As- 
sembly to  enact  laws  which  will  apply  only 
to  cities  of  the  fourth  class;  and  it  would 
not  be  seriously  contended  that  such  a  law 
would  apply  to  any  town  which  possessed 
the  necessary  population  to  become  a  city 
of  the  fourth  class,  6ut  which  had  neglected 
to  incorporate  Itself  as  such.  We  therefore 
conclude  that  without  regard  to  the  popu- 
lation which  a  county  may  possess,  It  may 
legally  convert  itself  into  an  artificial  class 
by  adopting  the  local  option  law;  and  there- 
after it  Is  entirely  competent  for  the  Legis- 
lature by  a  general  law  to  regulate  the  con- 
duct of  its  cltiiiens  by  an  act  which  will 
not  apply  to  those  parts  of  the  state  where 
dramshops  are  permitted.  Hence  we  must 
overrule  defendant's  third  and  last  point  of 
attack  on  the  constitutionality  of  section 
2  of  the  act  of  1907  now  under  considera- 
tion. 

Defendant  complains  that  this  information 
is  clearly  bottomed  on  section  2  of  the  act 
of  1907,  but  charges  the  defendant  with 
committing  certain  acts  not  covered  by  that 
section,  to  wit  the  ordering  and  receiving 
of  intoxicating  liquors.     In  this  contention 


defendant  Is  correct;  but,  conceding  that 
the  Information  should  not  have  contained 
the  words  "order  for"  or  "receive,"  it  may 
yet  be  valid  through  the  saving  grace  of 
our  criminal  statute  of  jeofails  (section 
5116,  Rev.  St  1909).  This  section  provides 
that  no  information  shall  be  deemed  in- 
valid "for  any  surplusage  or  repugnant  al- 
legation." Hence  we  can  treat  the  words 
"order  for"  and  "receive"  in  the  information 
as  surplusage,  and  it  will  still  be  sufficient 
State  V.  Meyers,  99  Mo.  107,  12  S.  W.  516; 
State  V.  CMrrier,  225  Mo.,  loc.  cit  650,  125  a 
W.  461. 

Another  assault  is  made  on  this  informa- 
tion because  it  charges  that  the  local  option 
law  was  adopted  in  the  city  of  Aurora,  in 
Lawrence  county;  whereas,  it  is  alleged  that 
said  law  was  not  lawfully  adopted  in  that 
city.  Be  that  as  it  may,  the  inforniatioo 
does  not  ctiarge  that  the  offense  was  com- 
mitted, in  the  city  of  Aurora,  neither  does 
the  evidence  8h(>w  it  to  Iiave  been  committed 
in  .that  city;  consequently  whether  or  not 
the  local  optlcm  law  has  been  duly  adopted 
in  Aurora,  a  city  of  2,500  Inhabitants,  has 
no  bearing  on  the  guilt  or  Innocence  of  the 
defendant 

In  our  opinion,  where  an  Information — 
as  in  this  case— charges  that  the  offense 
was  committed  in  a  county  which  bad  adopt- 
ed local  option,  it  is  sufladent  for  the  state 
to  prove  that  the  offense  was  committed  at 
any  place  In  that  county  where  the  local 
option  law  was  .in  force;  and  proof  that 
the  offense  was  committed  in  a  city  of  2,- 
500  inhabitants  would  be  no  defense,  if  the 
evidence  discloses  that  such  city  had  adopt- 
ed the  local  option  law. 

The  evidence  in  this  record  would  not 
warrant  a  conviction  for  storing  intoxicat- 
ing liquors.  A  possession  lasting  only  five 
minutes  would  not  sustain  the  charge  of 
storing,  but  the  evidence  would  justify  the 
court  in  submitting  to  the  jury  the  question 
of  whether  or  not  the  defendant  kept  or 
delivered  intoxicating  liquors  to  the  witness 
Will  WUliams. 

Defendant's  resourceful  attorney  attacks 
the  information  on  other  minor  details  which 
it  is  not  necessary  to  discuss  in  this  opin- 
ion; but,  as  we  have  decided  to  reverse  the 
judgment,  if  the  state  desires  to  retry  the 
case,  we  suggest  that  the  information  be 
amended  so  as  to  make  it  conform  to  the  pro- 
visions of  section  2,  supra,  cliarglng  the  de- 
fendant only  with  the  acts  of  keeping,  storing 
for,  and  delivering  to  the  witness  Will  WU- 
liams, etc. 

The  defendant  also  complains  that  the 
trial  court  committed  error  in  giving  to  the 
jury  of  its  own  motion  instruction  numbered 
1,  which  authorized  a  conviction  if  the 
jury  found  that  the  defendant  had  ordered 
(or  or  received  intoxicating  liquor  as  the 
agent  of  the  witness  Will  Williams.  We  find 
that  this  assignment  of  error  is  well  founded. 
The  state  having  instituted  this  prosecution 
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onder  the  proTisIons  of  section  2,  supra, 
wbicb  do  not  contain  the  words,  "order  for 
or  receive,"  was  not  entitled  to  a  conviction 
on  proving  that  those  acts  were  committed ; 
but.  If  convicted  in  this  case,  defendant 
most  be  convicted  of  keeping,  Storing,  or 
delivering  intoxicating  liquors. 

The  defendant  also  complains  that  the 
trial  court  committed  error  in  admitting, 
over  his  objection,  evidence  that  be  ordered 
the  liquor  which  he  is  charged  with  deliver- 
ing. To  this  objection  we  will  say  that.  If 
the  state  elects  to  amend  its  information  in 
conformity  to  the  law  as  herein  announced, 
upon  a  retrial  of  the  cause  it  should  be  al- 
lowed to  Introduce  any  competent  evidence 
It  may  have  to  prove  that  defendant  ordered 
or  received  the  intoxicating  liquor  for  the 
witness  Will  Williams,  as  tending  to  prove 
tb&t  he  also  kept,  stored  for,  or  delivered 
the  same  to  said  witness,  as  prohibited  by 
law. 

For  the  error  of  the  trial  court  In  giving 
to  the  Jury  an  instruction  which  authorized 
a  conviction  for  the  acts  of  receiving  and 
ordering  intoxicating  liquors,  its  Judgment 
is  reversed,  and  the  cause  remanded. 

KENNISH,  P.  J.,  and  FBRRISS,  J,  con- 
cur. 


STATE  V.  HARRIS. 

(Supreme  C!onrt  of  Missouri,   Divialon  No.  2. 

Feb.  T,  1911.) 

1.  CaniiiTAL  Law  ({  824*)  —  Ihstbuctions — 
Requests. 

Under  Rev.  St.  1009.  f  5231,  making  it  the 
dnty  of  a  trial  court,  whether  requested  or 
not,"  to  "instruct  the  Jury  in  writing  upon  all 
questions  of  law  arising  in  the  case"  upon  which 
information  is  necessary  in  giving  their  ver- 
dict, it  is  not  error  to  fail  to  instruct  on  col- 
lateral questions,  in  the  absence  of  a  request  by 
the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Gent.  Dig.  H  1996-2004 ;   Dec.  Dig.  i  824.*] 

2.  Cbihiitai.   Law    (|   769*>— Instbuctionb— 

SUCTICIBNOY— CiOVBinw G    WHOLE   Ot  PROPO- 
SITION. 

Whenever  tlie  court  in  a  criminal  case  un- 
dertakes to  give  instructions  upon  questions  of 
Uw  as  required  by  Rev.  St.  1900,  i  5231,  the  In- 
stmctions,  whether  given  by  the  court  of  its  own 
motion  or  by  request,  must  cover  the  questions 
fully. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  180&-1806;  Dec.  Dig.  |  709.*} 
8.  CMinNAL   Law    (|    815*)— Instbuotions— 

Flight— Explanation. 

Where  the  evidence  as  to  defendant's  guilt 
was  conflicting,  and  no  clear  motive  for  the 
Clime  was  shown,  an  inertmction  that  flight  by 
defendant  was  a  circumstance  to  be  considered 
against  him,  but  which  left  out  of  view  defend- 
ant's explanation  of  such  flight,  was  erroneous. 

[E<d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent,  Dig.  H  1922,  1986;   Dec.  Dig.  i  815.*] 

Appeal  from  Criminal  Court,  Jackson  Coun- 
ty: E.  E.  Porterfleld,  Judge. 
Thomas  Harris  was  convicted  of  murder 


In  the  first  degree,  and  he  appeals.    Revers- 
ed and  remanded. 

Moore  &  Handy  and  H.  S.  BUmbrell,  for  ap- 
pellant E.  W.  Major,  Atty.  Q&i.,  and  Juo. 
M.  Dawson,  Asst.  Atty.  Gen.,  for  the  State. 

PERRISS,  J.  The  defendant  was  convict- 
ed in  the  criminal  court  of  Jackson  county 
of  murder  In  the  first  degree,  and  received  a 
life  sentence  In  the  penitentiary. '  He  appeals 
to  this  court  to  reverse- the  Judgment  because 
of  alleged  error  committed  by  the  trial  court 
in  instructing  the  Jury  on  the  question  of 
flight 

The  facts  material  to  a  proper  considera- 
tion of  the  question  raised  are  as  follows: 
On  the  5tb  day  of  September,  1008,  at  9:30 
p.  m.,  one  Frank  Smith  was  shot  to  death 
on  Eighteenth  street,  Kansas  City.  The  de- 
ceased had  Joined  a  crowd  which  had  gath- 
ered on  the  scene  of  an  affray  which  In- 
volved the  serious  beating  of  a  negro  boy, 
driver  of  an  express  wagon.  In  the  midst 
of  the  excitement  the  deceased,  who  had  no 
part  In  the  affray,  was  shot.  Eyewitnesses 
for  the  state  testified  that  defendant  did 
the  shooting.  Eyewitnesses  for  the  defense, 
including  the  defendant,  testified  that  de- 
fendant did  not  shoot  the  deceased.  Shortly 
after  the  shooting,  the  defendant  went  to 
Argentine,  Kan.,  from  thence  to  Junction 
City,  Kan.,  and  in  about  two  weeks  returned 
to  Kansas  City  and  gave  himself  up  to  the 
authorities.  Defendant  Introduced  evidence 
to  the  effect  that  he  fied  because  he  had 
good  reason  to  fear  mob  violence,  which, 
there  is  evidence  to  show,  had  been  Incited 
against  him  on  account  of  this  killing;  also, 
that  he  had  business  in  Argentine,  and  was 
advised  there  that  it  would  be  unsafe  to 
return  at  that  time. 

If  the  testimony  for  defendant  is  believed, 
an  explanation  of  the  filght,  consistent  with 
innocence,  is  given.  If  this  evidence  Is  not 
believed,  the  flight  stands  unexplained.  On 
this  point  the  court  gave  the  following  in- 
struction: "Flight  of  the  defendant  is  a  cir- 
cumstance to  be  taken  into  consideration  in 
connection  with  all  the  other  facts  and  cir- 
cumstances in  evidence,  and  If  the  Jury  find 
and  believe  from  the  evidence  that  the  de- 
fendant, after  the  commission  of  the  homi- 
cide alleged  In  the  information,  fied  from  his 
usual  place  of  abode  for  the  purpose  of  avoid- 
ing arrest  and  trial  for  said  offense,  they 
may  take  this  fact  into  consideration  In  de- 
termining his  guilt  or  Innocence."  The  de- 
fendant contends  that  this  Instruction  is  er- 
roneous because  it  fails  to  "give  the  defend- 
ant the  benefit  of  bis  explanation  or  his  rea- 
sons for  leaving  the  state."  The  state  con- 
tends: (1)  That  the  instruction  Is  proper; 
(2)  that  the  defendant  Is  precluded  from  now 
objecting  that  the  instruction  is  Improper 
and  Incomplete,  by  reason  of  the  fact  that 
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he  did  not  ask  any  instruction  on  this  point 
We  have,  then,  two  propoBitlona  presented: 
First.  Can  the  defendant  complain  in  this 
court  of  the  above  instruction,  which  he  con- 
cedes is  correct  as  far  as  it  goes ;  he  having 
failed  to  aslc  a  further  instruction  In  the 
court  below?  Second.  If  this  question  shall 
be  answered  in  the  affirmative,  is  there  re- 
versible error  in  the  instruction  as  given? 

As  to  the  first  proposition:  The  statute  im- 
poses upon  the  trial  court  the  duty,  "whether 
requested  or  not,"  to  "instruct  the  Jury  in 
writing  upon  all  questions  of  law  arising  in 
the  case  which  are  necessary  for  their  in- 
formation In  giving  their  verdict"  Rev.  St 
1909,  i  6231.  Numerous  decisions  of  this 
court  hold  that,  In  the  absence  of  a  request 
from  the  defendant,  it  la  not  reversible  error 
to  fall  to  Instruct  on  collateral  questions. 
Whether  the  question  of  flight  is  collateral 
we  are  not  called  upon  to  decide  in  this  case. 
The  defendant  rests  his  contention  upon  the 
proposition  that  when  the  court,  either  of  its 
own  motion,  or  on  request  from  the  state,  in- 
structs upon  a  question  of  law,  such  instmc- 
tion  must  fully  cover  the  proposition;  and 
that,  inasmuch  as  the  court  in  this  case  nn- 
dertoolc  to  instruct  upon  the  question  of 
flight,  the  defendant  without  request  upon 
his  part  is  entitled  to  as  full  and  com- 
plete an  instruction  as  be  could  properly  have 
claimed  had  he  requested  it  We  think  this 
proposition  is  sound.  If  an  instruction  of- 
fered  by  the  defendant  is  refused  because  de- 
fective in  form  or  phraseology,  it  then  be- 
comes the  duty  of  the  court  to  give  a  proper 
Instruction  covering  the  point  State  v.  Kil- 
gore,  70  Mo.  546;  State  ▼.  Reed,  154  Mo.  129, 
55  S.  W.  278.  If  the  defendant  requests  it 
clearly  the  court  must  instruct  in  a  proper 
case,  and  must  fully  cover  the  point  On 
principle,  whenever  the  court  in  a  criminal 
case  undertakes  to  instruct  on  a  question  of 
law  for  the  guidance  of  the  Jury  "in  giving 
their  verdict"  the  instruction  should  guide 
them  fairly,  should  present  both  sides  of  a 
proposition  if  it  has  two  sides,  and  this  is 
so  whether  the  attention  of  the  court  is 
drawn  to  the  matter  by  a  request  from  ei- 
ther the  state  or  the  defendant,  or  whether 
the  court  proceeds  upon  the  matter  of  its 
own  motion.  State  v.  Branstetter,  65  Mo. 
149.  We  have  not  overlooked  the  dictum  in 
State  V.  Sublett  191  Mo.  163,  90  S.  W.  874. 
In  that  case,  as  here,  it  was  contended  that 
the  instruction  failed  to  give  the  defendant 
the  benefit  of  his  explanations.  The  court 
said:  "In  answer  to  this  contention,  it  may 
be  said  there  was  no  evidence  adduced  by 
defendant  upon  which  to  base  his  conten- 
tion." This  was  a  complete  answer,  and 
nothing  further  was  necessary;  but  the 
court  proceeded  to  say:  "Nor,  even  if  there 
had  been,  would  the  Instruction  be  erroneous, 
though  it  did  not  embody  it  because  the  de- 
fendant bad  a  right  to  ask  an  Instruction 
upon  the  question  of  bis  own  motion,  and 


that  he  did  not  do  so  was  his  own  fault." 
With  this  last  statement,  which  was  beyond 
the  decision  of  the  case,  w«  do  not  agree. 

Proceeding  now  to  the  question  whether 
the  instruction  as  given  was  erroneous  be- 
cause it  failed  to  guide  the  attention  of  the 
Jury  to  the  defendant's  side  of  the  proposi- 
tion, we  are  of  the  opinion  that  the  instruc- 
tion is  erroneous  because  of  such  failure. 
Upon  the  evidence  in  this. case  it  became  a 
matter  of  prime  importance  to  guide  .the  Jury 
correcUy  on  this  question  of  flight  The  evi- 
dence upon  the  question  wbetlier  defendant 
fired  the  fatal  shot  was  in  serious  conflict 
There  was  a  crowd  of  excited  people.  The 
state's  witnesses  said  the  defendant  bad  long 
mustaches.  The  defendant  said  he  bad 
worn  no  mustache  for  a  year.  It  was  so 
dark  that  witnesses  could  not  give  the  color 
of  his  clothing.  Defendant  was  a  reputable 
negro,  a  builder  and  contractor  wlio  liad 
lived  many  years  in  Kansas  City,  and  who 
had,  as  stated  in  the  brief  for  the  state, 
"accumulated  some  litUe  property  worthy  of 
note,  especially  for  a  black  man."  He  owned 
buildings  and  had  tenants.  He  was  a  stran- 
ger to  deceased.  No  possible  motive  is  shown 
unless,  as  suggested  by  the  brief  of  the  Attor- 
ney General,  he  desired  to  avenge  a  brutal 
attack  on  one  of  his  race.  In  view  of  the 
conflict  in  the  evidence  on  the  question  of 
identity,  the  subsequent  actions  of  the  de- 
fendant were  entiUed  to,  and  donbUess  re- 
ceived from  the  Jury,  serious  consideration. 
The  testimony  adduced  by  defendant  sup- 
ports his  claim  that  his  flight  was  consist- 
ent with  Innocence.  State  v.  Sublett  supra. 
Upon  principle  fully  supported  by  the  rulings 
of  this  court  the  defendant  was  entitied  to 
an  Instruction  presenting  his  theory  of  the 
flight 

In  the  case  of  State  v.  King;  78  Mo.  655, 
this  court,  speakipg  of  an  instruction  which 
ignored  explanatory  circumstances,  said: 
"Where  the  testimony  discloses  circumstanc- 
es explaining  or  excusing  the  flight  which 
consist  with  the  innocence  of  the  defendant 
in  the  crime,  the  Jury  should  be  directed  to 
consider  the  same  In  connection  with  the 
presumption  arising  from  flight,  and  deter- 
mine how  far  they  tend  to  rebut  such  pre- 
sumption. State  V.  Mallon,  75  Mo.  855; 
Wharton,  Crlm.  Bv.  |  750.  There  were  facts 
in  this  case  explaining  the  defendant's  flight ' 
to  which  the  attention  of  the  Jury  might  have 
very  properly  been  called,  leaving  the  weight 
to  be  attached  to  the  same,  of  course,  to  the 
Jury."  The  instruction  In  that  case  was  con- 
demned, as  we  construe  the  decision,  because 
it  failed  to  take  into  consideration  the  ex- 
planatory evidence. 

In  the  case  of  State  t.  Walker,  98  Mo.  95, 
loc.  elt  108,  9  S.  W.  646,  651,  the  court  in- 
structed the  Jury  that  flight  raises  a  pre- 
sumption of  guilt  and  if,  after  Green  was 
killed,  defendant  fled  "for  the  purpose  of 
avoiding  arrest,  trial,  or  conviction  for  Uw 
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kDllng  of  Green,  then  yon  will  consider  his 
fllgbt  In  connection  wltb  the  other  evidence 
In  arriving  at  your  verdict"  This  Instruction 
l8  substantially  like  the  one  under  considera- 
tion. It  was  Buatained  because  there  was 
no  explanatory  evidence;  but  Judge  Black, 
speaking  for  the  court,  says:  "Where  there 
la  evidence  explaining  the  flight  and  tending 
to  show  that  It  was  not  from  a  consciousness 
of  guilt,  further  instructions  should  be  giv- 
en. State  V.  King,  78  Mo.  555.  If  the  Jury 
Bboald  find  that  the  defendant  did  not  leave 
the  country  for  tbe  purpose  of  avoiding  ar- 
rest or  trial,  then  the  leaving  raises  no  pre- 
smnptlon  of  gailt,  and  the  Jury  should  be  so 
directed.  Bnt  we  conclude  there  was  no  er- 
ror in  falling  to  give  such  further  instruction 
in  this  case,  because  there  Is  no  evidence 
tending  to  explain  the  flight" 

In  State  v.  Falrlamb,  121  Mo.  137,  loc.  dt 
147,  25  S.  W.  895,  898,  tbe  court  Instructed 
tbe  Jury  tliat  it  they  believed  from  the  evi- 
dence that  the  defendant  fled  to  avoid  arrest, 
it  raised  a  presumption  of  his  guilt.  There 
was  evidence  which  tended  to  explain  tbe 
flight  favorable  to  the  defendant  and  the 
court  coimnents  upon  the  Instruction  as  fol- 
lows: "Under  tbe  facts  as  disclosed,  the  iu- 
structlon  should  have  directed  the  Jury,  in 
passing  upon  defendant's  purpose  in  leaving 
tbe  place  of  the  homicide,  whether  or  not  to 
avoid  arrest,  to  take  into  consideration  tbe 
fact  that  be  made  no  effort  at  concealment, 
and  the  sending  for  tbe  officers  to  come  and 
arrest  him.  It.  is  not  every  going  away  from 
tbe  place  of  tbe  homicide  that  raises  the  pre- 
sumption of  tbe  guilt  of  the  accused,  and, 
when  the  facts  tend  to  show  that  tbe  pur- 
pose of  going  away  was  not  to  avoid  arrest, 
the  instruction  should  be  so  framed  as  to  in- 
clude all  the  circumstances,  that  tbe  defend- 
ant may  have  the  benefit  of  such  explana- 
tory facts.  State  v.  Mallon,  75  Mo.  355; 
State  V.  King,  78  Mo.  555 ;  State  v.  Ma  Foo, 
110  Mo.  7  [19  S.  W.  222,  89  Am.  St  Rep. 
414]." 

It  follows  from  the  foregoing  that  for  er- 
ror In  not  making  the  instruction  on  flight 
broad  enough  to  include  defendant's  explana- 
tion, the  case  must  be  reversed  and  remand- 
ed, and  it  is  so  ordered. 

KENNISH,  P.  J.,  and  BBOWN,  J.,  concur. 


STATE  T.  CLINKENBEARD. 
(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  14,  1911.) 
1.  GouBTB  (I  231*)— Appkxate  JUBlSDlOnON 

— CaSX  CEBTniED  TO   SUPREME  COURT. 

Under  Const  Amend.  1884,  i  6  (Ann.  St 
1906,  p.  244),  when  a  case  is  certified  to  the 
Supreme  Court  for  the  reason  that  it  is  deemed 
to  be  in  conflict  with  a  former  declBlon  of  this 
court,  or  of  another  court  of  appeals,  the  court 
must  rehear  and  determine  the  same   "as   in 


case  of  jurisdiction  obtained  by  ordinary  ap- 
peal process." 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
EHg.  I  647;  Dec  Dig.  |  231.*] 

2.  Cbminai.  Law  (|  1063*)— Appeai  and 
Ebbor— Motions  fob  New  Tbiai,  and  in 
Abbbsi  —  Motions  Atoeb   Sentbncx  — Ef- 

PBCT. 

Where  defendant's  motions  for  new  trial 
and  in  arrest  are  filed  after  entry  of  judgment 
against  blm,  without  objection  theieto  or  mo- 
tion to  set  it  aside,  the  motions  are  not  filed  in 
time,  and  do  not  preserve  for  review  matters  of 
exception  appearing  at  the  trial  and  saved  in  a 
purported  bill  of  exceptions,  and  only  the  record 
proper  is  presented  on  appeal. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2676-2684;  Dec.  Dig.  | 
1063.*] 

3.  Criminal  Law  (J  989*)  — Tbial  — Judo- 
MENT— Necessity  fob  Allocution— Misde- 

iCEANOBS. 

Rev.  St  1909,  |  S263,  entitles  the  defend- 
ant to  l>e  heard  and  to  show  cause  before  sen- 
tence why  judgment  should  not  be  pronounced 
against  bim,  and  section  5264  proviaes  that  in 
cases  of  misdemeanors  tbe  requirement  of  section 
52^  is  directory,  and  that  tbe  omission  to  com- 
ply with  it  shall  not  invalidate  the  judgment. 
Held,  that  a  sentence  in  a  case  of  sellmg  intox- 
icating liquors  without  a  prescription  (a  mis- 
demeanor) was  not  affectea  by  the  failure  of 
the  record  to  show  an  allocution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  If  2612,  2513;  Dec.  Dig.  i 
989.'*] 

Appeal  from  Circuit  Court  Barton  Coun- 
ty ;  Argus  Cox,  Judge. 

Joseph  Cllnkenbeard  was  convicted  of  sell- 
ing intoxicating  liquors  without  a  prescrip- 
tion, and  he  appealed.  Conviction  affirmed 
by  the  Springfield  Court  of  Appeals  (142  Mo. 
App.  146,  125  8.  W.  827),  and  cause  certified 
to  this  court  for  its  decision.    Affirmed. 

Cole,  Burnett  &  Moore,  for.  appellant  E. 
W.  Major,  Atty.  Gen.,  and  Jas.  T.  Blair,  Asst 
Atty.  Gen.,  for  the  State. 

KENNISH,  P.  J.  The  defendant  was  con- 
victed in  the  circuit  court  of  Barton  county 
upon  the  first  count  of  an  information  which 
charged  a  sale  of  intoxicating  liquors  in  vio- 
lation of  section  5781,  Revised  Statutes  of 
1909,  of  tbe  law  relating  to  druggists  and 
pharmacists.'  His  punishment  was  assessed 
at  a  fine  of  $225,  and  from  the  Judgment  he 
appealed  to  the  Springfield  Court  of  Appeals. 
In  the  latter  court  at  tbe  October  term,  1909, 
the  judgment  of  tbe  trial  court  was  affirmed. 
142  Mo.  App.  146,  125  S.  W.  827.  In  due 
time  appellant  filed  a  motion  for  a  rehear- 
ing, which  was  overruled.  Two  of  the  Judg- 
es deeming  tbe  decision  rendered  in  said 
cause  contrary  to  a  previous  decision  of  the 
St  Louis  Court  of  Appeals,  the  court  of  Its 
own  motion,  at  tlie  same  term,  ordered  the 
cause  and  tbe  original  transcript  therein, 
certified  and  transferred  to  this  court  In 
accordance '  with  the  provisions  of  section  6 
of  the  amendment  of  1884  of  the  Constitu- 
tion of  this  state  (Ann.  St  1906,  p.  244),  and 
the  case  thus  comes  before  us  for  decision 
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When  a  case  Is  thus  certified  to  this  conrt 
for  the  reason  that  it  la  deemed  In  conflict 
with  a  former  decision  of  this  court  or  of 
another  Court  of  Appeals,  It  is  not  an  open 
question  in  this  court  as  to  whether  such 
conflict  does  In  fact  exist,  but  this  court 
must  rehear  and  determine  the  same  "as  in 
the  case  of  Jurisdiction  obtained  by  ordi- 
nary appellate  process."  Section  6,  amend- 
ment of  1884  to  article  6,  Const.  Mo. ;  Clark  v. 
M.,  K.  &  T.  Ry.  Co.,  179  Mo.  68,  77  S.  W. 
882 ;  State  ex  rel.  t.  Rombauer,  140  Mo.  121, 
40  S.  W.  763 ;  Rodgers  v.  Insurance  Co.,  186 
Mo.  248,  85  S.  W.  369. 

It  Is  contended  by  the  Attorney  General 
that  only  the  record  proper  is  in  judgment 
before  this  court  If  this  contention  is  well 
founded,  then  we  are  precluded  from  a  re- 
view of  such  alleged  errors  as  consist  of 
matters  of  exception  taken  at  the  trial  and 
sought  to  be  preserved  in  the  purported  bill 
of  exceptions. 

It  is  disclosed  by  the  record  that  the  mo- 
tions for  a  new  trial  and  In  arrest  were  filed 
after  the  court  had  entered  Judgment  against 
the  defendant  It  does  not  appear  that  any 
Abjection  was  Interposed  to  the  action  of 
the  court  in  pronouncing  judgment  before 
the  defendant  filed  bis  motions  for  new  trial 
and  in  arrest  of  Judgment  nor  that  the.de- 
fendant  thereafter  moved  the  court  to  set 
aside  Its  judgment  in  order  that  such  mo- 
tions might  be  filed  within  the  time  allowed 
by  law. 

Upon  the  foregoing  state  of  the  record,  the 
motions  for  'a  new  trial  and  in  arrest  of 
Judgment  were  filed  out  of  time,  and  were 
unavailing  to  preserve  for  review  on  appeal 
matters  of  exception  occurring  at  the  trial. 
State  V.  Prltchett,  219  Mo.  696,  119  8.  W. 
386;  State  v.  Frazer,  220  Mo.  34,  119  S.  W. 
389 ;  State  ▼.  Kile  (Mo.)  132  S.  W.  230 ;  State 
r.  Carson  (Mo.)  132  S.  W.  587. 

Appellant  has  called  our  attention  to  the 
fact  that  a  proper  allocution  is  not  shown 
in  the  record,  In  that  the  defendant  was  not 
asked  to  show  cause.  If  any  he  had,  why 
judgment  should  not  be  pronounced  against 
him,  and  he  contends  that  by  reason  of  that 
fact  this  case  does  not  fall  within  the  doc- 
trine of  the  Prltchett  Case,  supra,  in  which 
the  defendant  was  asked  to  show  cause  be- 
fore Judgment 

The  Prltchett  Case  was  an  appeal  from 
a  conviction  for  a  felony.  This  case  Is  an 
appeal  from  a  conviction  for  a  misdemeanor, 
and  the  mandatory  or  directory  character  of 
the  statute  (section  5263,  Rev.  St  1909),  en- 
titling the  defendant  to  be  beard  before  sen- 
tence, depends  iipon  whether  the  crime  charg- 
ed is  a  felony  or  a  misdemeanor. 

Section  6264  provides:  "If  tlie  defendant 
lias  been  heard  on  a  motion  for  a  new  trial, 
or  In  arrest  of  Judgment,  and  in  all  cases 
of  misdemeanor,  the  requirements  of  the  next 
preceding  section  shall  be  deemed  directory. 


and  the  omission  ta  comply  wltii  It  shall 
not  invalidate  the  judgment  or  sentence  of 
the  court" 

Undo:  the  foregoing  statutes,  as  construed 
in  the  decisions  cited,  this  court  is  limited 
to  a  review  of  the  record  proper  in  this  case. 

The  first  count  of  the  Information,  upon 
which  the  defendant  was  convicted,  charges 
the  defendant,  as  a  druggist  and  pharmacist, 
with  having  sold  intoxicating  liquor  In  vio- 
lation of  section  6781  of  the  Revised  Stat- 
utes of  1909,  and  sufficiently  charges  the  of- 
fense; the  defendant  was  properly  arraign- 
ed ;  the  verdict  Is  responsive  to  the  charge ; 
the  Judgment  is  regular;  and  as  no  error 
appears  in  the  record,  the  judgment  Is  af- 
firmed. 

FERRISS  and  BROWN,  33.,  concur. 


STATE  ex  reL  ST.  LOUIS  DRESSEID  BEEP 

&  PROVISION  CO.  V.  NIXON 

et  al..  Judges. 

(Supreme  Court  of  Missouri.     Feb.  9,  1011.) 

1.  CouBTB   (I   485*)— Tbansteb   of   Cause— 
CouBT  OF  Appeals— JuBiSDicnon. 

Under  Const  art  6  (Ann.  St  1906,  j>. 
212),  providing  that  the  jurisdiction  of  the  St 
Louis  and  Kansas  City  Courts  of  Appeals  shall 
be  co-extensive  with  the  coundea  assigned  to 
each  court,  and  Rev.  St.  1900,  i  3926,  provid- 
ing that  the  Jurisdiction  of  the  Spnngfield 
Court  of  Appeals  shall  be  co-extensive  with 
enumerated  counties,  each  Court  of  Appeals  has 
exclusive  Jurisdiction  of  appeals  arising  within 
its  territorial  limits,  but  no  jurisdiction  of  ap- 

Seals  arising  without  such  limits,  and  section 
939,  authorizing  the  transfer  of  cases  from  one 
court  to  another,  is  void. 

[Ed.  Note. — For  other  cases,  see  Courts,  Gent 
Dig.  i  1292;    Dec.  Dig.  i  485.*] 

2.  Affeabance  (I  19*)  —  JusisoicnoN  Ao- 
quiBED.  * 

Where  the  court  has  jurisdiction  of  the 
subject-matter,  want  of  jurisdiction  of  the  per- 
son is  cured  by  appearance. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  f  79;   Dec  Dig.  i  19.*] 

3.  Afpeai,  ano   Ebbob  (5  21*)— Consent  io 
jttbisdiction — coubt  of  apfeais. 

The  Springfield  Conrt  of  Appeals  Is  not  a 
court  of  general  inherent  jnrismction,  but  it 
has  onlv  appellate  jurisdiction  of  cases  arising 
within  Its  territorial  limits,  and  the  parties  to 
a  case  arising  outside  of  such  limits  may  not 
by  consent,  confer  jurisdiction  on  it. 

[Ed.  Note. — For  other  cases,  see  Appe«l  and 
Error,  Cent  IMg.  H  88-97;    Dec.  EKg.  {  21.*I 

4.  Appeal  and  Ebbob   (§  21*)— Consent  to 
jcbisdiction- jubisdiction. 

The  jurisdiction  of  an  appellate  conrt  lim- 
ited by  law  to  appeals  arising  within  fixed  ter- 
ritorial limits  cannot  be  enlarged  by  consent  of 
parties,  so  as  to  draw  within  it  a  case  arising 
outside  of  such  limits,  though  within  such  lim- 
its the  conrt  has  jurisdiction  of  appeals  in- 
volving the  subject-matter  of  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  21.*] 

5.  coubts  (s   17*)  —  "jubisdicnon"  —  sob- 
ject-Matteb. 

The  subject-matter  presented  to  a  Conrt  of 
Appeals    is   the   action  of   the  trial  court  as 
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•taown  by  its  ralinn  and  judtrment  as  preserved 
in  the  record,  and  wbere  it  has  no  power  to 
review  the  action  of  the  trial  court  of  a  connty 
oatside  of  its  territorial  limits,  it  has  no  jnris- 
4iction  of  the  snbject-matter  of  the  appeal; 
"jariadietion"  being  the  power  which  one  has 
to  do  JQstice  in  cases  brongbt  before  him. 

[EA.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  I  46;    Dec.  Dig.  i  17* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  8876-3885;    vol.  8,  pp.  7697,  7698] 

Valliant,  0.  X,  and  Lamm,  J.,  dissenting. 

In  banc.  Prohibition  by  the  State,  on  the 
relation  of  the  St.  Louis  Dressed  Beef  &  Pro- 
vision Company  against  J.  P.  Nixon  and  oth- 
ers, Judges  of  the  Springfield  Court  of  Ap- 
peals, and  a  Judge  of  the  St.  Louis  Circuit 
Court     Writ  awarded. 

This  1b  an  application  for  a  writ  of  prohibi- 
tion against  the  Judges  of  the  Springfield 
Conrt  of  Appeals  and  a  Judge  of  the  St  Louis 
circuit  court  to  prevent  further  action  in 
this  case,  which  was  transferred  to  the 
Springfield  Coort  of  Appeals  from  the  St. 
Loals  Conrt  of  Appeals.  The  application 
is  based  upon  the  following  facts:  At  the 
October  term,  1906,  of  the  circuit  conrt  of  the 
city  of  St  Louis,  one  William  Mondy,  as 
plaintiff,  obtained  a  Judgment  against  the 
St  Lonls  Dressed  Beef  &  Provision  Com- 
pany, a  corporation,  for  personal  injuries,  in 
the  Bom  of  $5,000.  The  case  was  appealed 
to  this  court  and  was  later  transferred  from 
tlila  conrt  to  the  St.  Louis  Court  of  Appeals. 
SniMeqnently  to  this,  and  while  the  case  was 
pending  in  the  St.  Louis  Conrt  of  Appeals, 
it  was  transferred  to  the  Springfield  Coiurt  of 
Appeals  by  virtue  of  the  provisions  of  section 
8839,  Rev.  St.  1909,  authorizing  such  trans- 
fers. Thereafter  the  case  was  docketed  In 
the  Springfield  Court  of  Appeals,  and  the 
original  defendant  petitioner  in  this  case, 
appeared  by  connsel  and  orally  argued  the 
same.  The  Springfield  Court  of  Appeals  af- 
firmed the  Judgment  of  the  circuit  court  of 
the  city  of  St  Louis,  and  has  sent  its  man- 
date to  the  last-named  court.  Relator  con- 
tmds  that  notwithstanding  Its  appearance  In 
the  Springfield  Court  of  Appeals,  that  court 
had  no  Jurisdiction  to  decide  the  case,  and 
that  consequently  its  Judgment  and  mandate 
are  void. 

W.  B.  &  Ford  W.  Thompson,  Fred.  Arm- 
strong, Jr.,  and  Ralph  Crews,  for  relator. 

FERRISS,  J.  (after  stating  the  facts  as 
above).  Article  6  of  the  Constitution  (Ann. 
St  1906,  p.  212)  provides  that  the  Jurisdic- 
tion of  the  St.  Louis  Court  of  Appeals  and 
the  Kansas  City  Court  of  Appeals  shall  be 
"co-extenslve"  with  the  counties  assigned  to 
each  court,  respectively.  A  similar  provision 
is  made  by  the  act  (section  3926,  Rev.  St 
1909)  creating  the  Springfield  Court  of  Ap- 
peals. In  the  recent  case  of  State  ex.  rel. 
Dnnham  v.  Nixon  et  al.,  133  S.  W.  336,  this 


court,  referring  to  said  article  6,  said: 
"When  Jurisdiction  of  a  certain  character  is 
by  that  article  conferred  on  a  particular 
conrt  the  Jturisdlction  so  conferred  is  ex- 
dosive."  It  follows  from  this  that  each 
Court  of  Appeals  has  exclusive  Jurisdiction 
of  appeals  arising  within  its  territorial  lim- 
its, and,  necessarily,  no  Jurisdiction  of  ap- 
peals arising  within  the  territorial  limits  of 
either  of  the  other  Courts  of  Appeals.  This 
court  said  fnrther,  In  the  above  case,  that 
"unless  expressly  authorized  to  do  so,  a  court 
Is  without  authority  to  transfer  a  case  from 
It  to  another  court" ;  that  "the  conferring  of 
Jurisdiction  belongs  to  the  law-making  power 
of  the  state."  This  court  held  that  the  above 
act  (section  8939)  was  nnconstltutlonal  and 
void,  and  therefore  concluded,  that.  Inasmuch 
as  the  act  was  void,  the  act  of  the  St  Louis 
Court  of  Appeals  in  attempting  to  transfer 
the  cause  to  the  Springfield  Court  of  Appeals 
was  void,  and  that  such  attempt  to  transfer 
was  without  force  or  effect,  and  failed  to 
confer  Jurisdiction  on  the  Springfield  Court 
of  Appeals.  It  follows  from  the  decision  of 
this  court  In  the  above  case  that  the  case  at 
bar  is  still  pending  in  the  St  Louis  Court  of 
Appeals,  unless  it  has  been  removed  to  the 
Springfield  court  by  consent  of  the  parties. 

It  is  urged  that,  inasmuch  as  the  Spring- 
field Court  of  Appeals  has  Jurisdiction  of 
causes  of  a  similar  nature  to  the  one  at  bar, 
1.  e.,  of  causes  arising  from  personal  Injuries, 
it  therefore  had  Jurisdiction  of  the  subject- 
matter  of  the  action,  and  that  objections  to 
the  Jurisdiction  of  the  persons  were  waived 
by  appearance.  This  proposition  is  based  on 
the  well-known  rule  that  want  of  Jurisdiction 
of  the  person  is  cured  by  appearance,  where 
the  court  has  Jurisdiction  of  the  subject-mat- 
ter. In  the  light  of  this  rule,  however,  we 
get  but  a  superficial  view  of  the  matter. 
The  real  question  lies  deeper.  It  is  this:  Can 
the  parties,  by  consent,  invest  a  court  with 
power  not  authorized  by  law  or  conferred 
upon  it  by  the  Constitution? 

The  Springfield  Court  of  Appeals  possesses 
limited  powers.  It  Is  not  a  court  of  general 
Inherent  Jurisdiction.  In  cases  of  the  class 
to  which  belongs  the  case  at  bar,  it  has  ap- 
pellate Jurisdiction  only.  Under  the  law  as 
construed  by  this  court,  the  Springfield 
court  has  no  Jurisdiction  or  power  to  review 
cases  arising  outside  Its  present  territorial 
limits.  Such  power  has  not  been  conferred 
by  the  Constitution.  The  Legislature  has  not 
given,  and  cannot  give,  such  power,  nor  can 
such  Jurisdiction  be  acquired  by  transfer 
from  another  appellate  conrt  The  only 
method  by  which  the  Legislature  can  Invest 
that  court  with  Jurisdiction  of  causes  arising 
outside  Its  present  territorial  limits  Is  by 
changing  and  enlarging  such  limits.  State 
ex  rel.  Dunham  v.  Nixon,  supra.  There  is, 
then,  an  absolute  want  of  Jurisdiction,  either 
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general  or  special,  In  the  Springfield  conrt  to 
hear  this  appeal  from  the  St  Louis  drcnlt 
court  Can  the  parties  by  consent  bring  In- 
to being  that  which  Is  without  existence? 
To  hold  that  parties  may  by  consent  select 
an  appellate  court  of  their  choice,  and  con- 
fer on  such  court  a  power  not  granted  by 
the  Constitution — a  power  which  the  Legis- 
lature cannot  grant — would  be  a  startling  In- 
novation upon  the  course  of  constitutional 
and  orderly  legal  procedure.  In  view  of  the 
Importance  of  the  question  under  considera- 
tion, we  will  refer  to  the  following  cases. 

The  law  of  Tennessee  provided  that  ap- 
peals and  writs  of  error  should  lie  from  In- 
ferior courts  within  each  of  three  divisions 
of  the  state  to  the  Supreme  Court  of  that 
division.  A  case,  by  consent  of  the  parties, 
was  appealed  from  one  division  to  the  Su- 
preme Court  of  another  division.  The  Su- 
preme Court  of  each  division  had  Jurisdic- 
tion of  the  subject-matter  of  causes — using 
that  term  in  its  ordinary  sense — but  by  stat- 
ute had  Jurisdiction  only  of  appeals  arising 
within  Its  district  The  Supreme  Court  of 
Tennessee  held  that  the  case  should  be  strick- 
en from  the  docket,  because  the  appeal  arose 
outside  the  territorial  limits  of  the  division. 
Memphis  Freight  Co.  v.  Mayor  of  Memphis, 
3  Cold.  (Tenn.)  249. 

The  Constitution  of  Connecticut  art.  5, 
i  1,  provides:  "The  Judicial  power  of  the 
state  shall  be  vested  In  a  Supreme  Court  of 
Errors,  a  superior  court  and  such  Inferior 
courts  as  the  General  Assembly  shall,  from 
time  to  time,  ordain  and  establish ;  the  pow- 
ers and  Jurisdiction  of  which  courts  shall  be 
defined  by  law."  The  Legislature  of  that 
state  enacted  that  "writs  of  error  for  errors 
in  matters  of  law  only  may  be  brought  from 
the  Judgments  and  decrees  of  the  superior 
court,  court  of  common  pleas,  and  any  city 
conrt,  to  the  Supreme  Court  of  Errors,  In  the 
Judicial  district  or  county  where  the  Judg- 
ments  are  rendered."  Section  1145,  Gen. 
St  Conn.  1888.  A  writ  of  error  from  the 
Judgment  of  the  superior  court  In  Kew  Haven 
county  was  brought  to  the  Supreme  Court 
of  Errors  In  the  First  judicial  district  and 
was  heard  there  by  consent  of  the  parties. 
The  Supreme  Conrt  of  Errors  of  Connecticut 
ruled  as  follows:  "^he  case  must  be  erased 
from  the  docket  The  Supreme  Court  of  Er- 
rors in  the  First  Judicial  district  has  no  Ju- 
risdiction to  hear  a  writ  of  error  from  a 
Judgment  of  the  superior  court  In  New  Haven 
county,  that  county  being  in  the  Third  Ju- 
dicial district"  The  court  further  said: 
"One  court  never  has  the  power  to  pronounce 
the  Judgment  of  any  other  court  to  be  er- 
roneous, except  it  Is  authorized  so  to  do  by 
some  express  law  to  that  efTect,"  and  further, 
that  "when  a  court  has  no  Jurisdiction  of  the 
cause,  It  Is  not  In  the  power  of  the  parties  to 
confer  Jurisdiction  by  waiving  all  objections." 
Chipman  v.  City  of  Waterbury,  68  Conn.  496, 
22  AtL  289. 


The  Iowa  Code  provides  as  follows:  "Ott 
written  contracts  stipulating  for  payment  at 
a  particular  place,  action  may  be  brought 
in  the  township  where  the  payment  was 
agreed  to  be  made."  Section  4481,  Code 
Iowa,  1897.  A  suit  was  brought  before  a 
Justice  of  the  peace  in  a  township  other  than 
the  one  In  which  the  contract  was  payable. 
The  Supreme  Court  of  Iowa  held  that  the 
Justice  had  no  jurisdiction,  and,  further,  that 
the  defendant's  appearance  before  the  Justice, 
and  bis  failure  to  raise  the  question  there, 
did  not  give  the  district  court  to  which  the 
case  was  appealed,  jurisdiction.  The  court 
said:  "The  contract  sued  upon  must  by  its 
terms,  provide  for  payment  at  a  particular 
place,  before  a  Justice  at  that  place  may  take 
jurisdiction  of  an  action  against  a  resident 
of  another  county."  The  court  further  said: 
'There  was  no  plea  of  estoppel ;  but  even  if 
there  had  been,  such  plea  was  properly  dis- 
regarded, for  the  reason  that  jurisdiction 
cannot  be  conferred  on  the  district  court  on 
appeal  by  estoppel.  The  parties  could  not, 
it  seems,  confer  such  jurisdiction  by  con- 
sent" BaUy  V.  Birkhofer,  123  Iowa,  59,  98 
N.  W.  594. 

The  Supreme  Court  of  Colorado  says:  "Ap- 
peals are  creatures  of  the  statute;  neither 
Joinder  in  error  nor  the  consent  of  parties 
can  confer  Jurisdiction  upon  this  court  by 
appeal."  Gordon  v.  Gray,  1^  Colo.  167,  34 
Pac,  840. 

In  the  case  of  Descalso  v.  San  Francisco, 
CO  Cal.  296,  there  was  an  appeal  from  the 
judgment  of  the  justice's  court  to  the  coun- 
ty court  Under  the  law,  the  county  conrt 
could  transfer  cases  to  the  municipal  court 
of  appeals,  which  bad  Jurisdiction  to  hear 
and  determine  such  cases  as  should  be  trans- 
ferred to  It  from  the  county  court,  and  none 
other.  The  defendant  appeared  In  the  mn- 
nldpal  court  of  appeals,  and  submitted  to 
Its  Jurisdiction,  but  afterwards  objected  to 
the  Jurisdiction,  on  the  ground  that  the  case 
had  never  been  transferred  from  the  county 
court  This  contention  was  upheld  by  the 
Supreme  Court  which  said:  "But  the  mu- 
nicipal court  of  appeals  could  not  acquire 
jurisdiction  of  the  person  of  the  defendant  or 
the  subject  of  the  action,  except  by  a  trans- 
fer from  the  county  court ;  and  the  law  did 
not  provide  that  the  volutitary  appearance 
of  a  defendant  In  the  municipal  conrt  of  ap- 
peals should  be  equivalent  to  a  transfer  of 
the  case  to  It  from  the  county  court" 

In  the  case  of  St  Louis  v.  Gunning  Co., 
138  Mo.  347,  355,  39  S.  W.  788,  789.  the 
defendant  was  convicted  in  the  police  conrt 
for  violation  of  a  dty  ordmance  regulating 
the  erection  of  signs.  An  appeal  was  taken 
to  the  St  Louis  court  of  criminal  correction. 
It  appeared  that  the  appeal  was  not  taken 
In  time,  and  that  consequently,  the  court  of 
criminal  correction  had  no  Jurisdiction  of 
the  appeal.  It  was  held  that  the  appearance 
before  the  St  Louis  court  of  criminal  cor- 
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rectton  conferred  do  Jurisdiction  of  tbe  snb- 
Ject-matter  of  tliat  case,  and  tbat  the  action 
of  tbe  latter  coart  was  null  and  void.  Judge 
GaDtt  says:  "It  Is  a  familiar  principle 
In  the  law  of  this  state  that  It  is  essen- 
tial to  the  jurisdiction  of  an  appellate  court 
that  an  appeal  to  It  has  been  taken  within 
the  time  and  In  tbe  mode  prescribed  by  tbe 
law  governing  such  appeal.  Said  Judge 
Bliss,  In  Robinson  y.  Walker,  46  Mo.  117: 
'A  literal  compliance  with  the  statute  in  tills 
respect  is  always  held  to  be  essentlaL  It 
Is  the  only  way  In  which  the  appellate  court 
can  acquire  Jurisdiction  of  the  subject-matter 
of  tbe  former  trial.  It  is  res  adjudlcata,  and 
If  reopened  It  must  be  according  to  law,  and 
the  law  Is  too  plain  to  admit  of  construction.' 
It  was  further  held  that  the  appearance  of 
both  parties  In  the  appellate  court '  would 
not  give  Jurisdiction  in  such  a  case,  as  tbe 
court  liad  no  Jurisdiction  of  the  subject-mat- 
ter of  that  case."  In  the  case  of  Robinson 
▼.  Walker,  cited  above,  the  court  speaking 
by  Judge  Bliss,  further  says:  "But  the  cir- 
cuit court  has  no  Jurisdiction  of  a  matter  al- 
ready decided  on  in  another  court,  and  es- 
pecially in  actions  of  forcible  entry  and  de- 
tainer, exclusively  cognizable  betore  a  Justice 
of  the  peace,  unless  it  is  brought  into  court 
under  tbe  statute  and  according  to  its  pro- 
▼isions;  and  when  it  has  no  such  Jurisdic- 
tion the  consent  of  the  parties  cannot  give 
it"  To  the  same  effect  is  Sidwell  v.  Jett, 
213  Mo.  601,  112  S.  W.  56. 

In  Dennis  v.  Bailey,  104  Mo.  App.  638,  78 
S.  W.  669,  the  court  held,  where  an  action 
In  replevin  was  brought  before  a  Justice  of 
tbe  peace  in  Sullivan  county,  where  the 
property  was  located,  but  both  plaintiff  and 
defendant  were  residents  of  Grundy  county, 
tbat  in  such  case  tbe  suit  in  replevin  should 
be  brought  In  some  court  of  record  in  the 
county  where  tbe  property  should  be  found, 
and  that  the  Justice  had  no  Jurisdiction.  Tbe 
court  says:  "This  action  was  accordingly 
brought  In  the  wrong  court;  a  court  that 
was  without  Jurisdiction  of  It  The  lack  of 
Jurisdiction  was  Inherent.  If  this  was  so, 
it  is  plain  that  the  mere  fact  that  the  de- 
fendant appeared  to  the  action  and  proceed- 
ed to  the  trial  on  the  merits  could  not  have 
tbe  effect  to  waive  the  lack  of  Jurisdiction. 
•  •  *  The  numerous  cases  relating  to  Ju- 
risdiction and  waiver  cited  and  relied  on 
by  the  plaintiff  are  without  application  to 
a  case  of  this  kind,  where  the  lack  of  Juris- 
diction in  the  court  is  inherent"  In  the 
case  last  dted  tbe  Justice  had  Jurisdiction  of 
the  subject-matter,  ttiat  is,  the  action  of  re- 
plevin, but  under  tbe  statute  he  tiad  no  Juris- 
diction of  such  actions,  where  both  parties 
were  nonresidents  of  the  county. 

In  Dodson,  Adm'r,  v.  Scroggs,  47  Mo.,  loa 
dt  287,  the  court  said:  "The  exclusive  Ju- 
risdiction given  to  tbe  probate  court  of  Dade, 
by  implication  prohibits  all  other  courts  from 


acting.  •  •  •  The  authorities  dted  by 
counsel  for  plaintiff  abundantly  show,  and 
only  sbow,  that  the  right  to  Jurisdiction  over 
the  person  may  be  waived;  but  tbe  law 
al<»ie,  and  not  consent  of  parties,  must  decide 
what  matters  each  particular  court  may  hear 
and  determine." 

Bailey  on  Jurisdiction,  {  60,  says:  "Where 
an  appellate  court  has  no  Jurisdiction  to  re- 
view, by  appeal  or  otherwise,  tbe  Judgment 
of  an  inferior  court  Jurisdiction  cannot  be 
conferred  on  such  court  by  consent  of  par- 
ties." In  section  52  of  tbe  same  volume, 
the  author  says:  "The  Jurisdiction  of  appel- 
late courts  •  •  •  is  conferred  ordinarily 
by  statute  and  made  dependent  upon  certain 
prescribed  acts  and  conditions.  If  these  are 
wanting,  the  court  obtains  no  Jurisdiction, 
although  there  may  have  been  a  general  ap- 
pearance on  the  part  of  the  appellant  and 
appellee." 

The  Supreme  Court  of  the  United  States, 
in  Kelsey  v.  Forsyth,  21  How.  85,  16  L. 
Ed.  32,  says:  "It  is  suffldent  to  say  that  the 
agreement  of  parties  cannot  authorize  tiiia 
court  to  revise  a  judgment  of  an  inferior 
court  in  any  other  mode  of  proceeding  tlian 
tbat  which  the  law  prescribes." 

These  citations  support  the  proposition 
that  where  the  jurisdiction  of  an  appellate 
court  is  limited  by  law  to  appeals  arising 
within  fixed  territorial  limits,  such  Jurisdic- 
tion cannot  be  enlarged  by  consent  of  the 
parties,  so  as  to  draw  within  it  a  case  aris- 
ing outside  such  limits,  even  though  it  may 
be  true  that  within  such  limits  tbe  court  lias 
jurisdiction  of  appeals  involving  the  subject- 
matter  of  tbe  same  class.  Tbe  rules  appli- 
cable to  courts  of  general  inherent  Jurisdic- 
tion, such  as  our  drcuit  courts,  do  not  apply 
in  cases  such  as  this. 

The  same  condusion  must  be  reached  if 
we  regard  tbe  question  as  one  to  be  deter- 
mined by  merely  considering  whether  the 
Springfield  court  Iiad  Jurisdiction  of  the  sub- 
ject-matter. Jurisdiction  has  been  said  to 
be  "the  power  which  a  man  hath  to  do  Jus- 
tice in  causes  of  complaint  brought  before 
him."  Am.  &  Eng.  Ency.  Law.,  vol.  17,  p. 
1041,  note  1.  The  subject-matter  or  cause  of 
complaint  presented  to  the  Springfield  court 
in  this  case  was  not  personal  injuries  (the 
subject  of  complaint  l)eIow),  but  it  was  the 
appeal.  The  cause  of  complaint  was  the 
action  of  the  trial  court  as  shown  by  its  rul- 
ings and  its  Judgment,  as  preserved  in  the 
record.  Inasmuch  as  the  Springfield  court 
had  no  power  to  review  tbe  action  of  tbe 
drcuit  court  of  St  Louis,  it  had  no  Jurisdic- 
tion of  the  subject-matter  of  tbe  appeal. 

In  the  case  of  Wood  v.  Bank  of  the  State 
of  Georgia,  1  Fla.  381,  the  Supreme  Court  of 
that  state  said:  "The  proper  office  of  .this 
court  Is  not  to  repair  mere  omissions  and 
irregularities  of  the  parties  or  their  counsel 
in  tbe  court  below,  but  errors  committed  by 
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tbe  latter  In  declslonB  made  rtpon  points  sub- 
mitted to  It,  or  refusal  to  decide  any  qnm- 
tlons  so  submitted." 

The  Supreme  Court  of  Arkanaas  aays: 
"Tbe  essential  criterion  of  appellate  jurisdic- 
tion la  that  it  reTlses  and  corrects  the  pro- 
ceedings in  a  cause  already  Instituted,  bat 
does  not  create  that  cause.  Marbury  t.  Mad- 
ison, 1  Cranch,  137  [2  L.  Ed.  00]."  Allis,  Bz 
parte,  12  Ark.,  loc.  dt,  106. 

The  Dunham  Case,  supra,  was  decided  De- 
cember 17, 1910.  On  the  same  day  this  court 
handed  down  a  decision  in  the  case  of  State 
ex  rel.  Fnrstenfeld  v.  Nixon,  183  S.  W.  340, 
which  case  was  substantially  similar  to  the 
one  at  bar,  denying  the  writ  on  the  gtoond 
that  the  appearance  at  relator  in  the 
Springfield  court  was  a  waiver  of  the  de- 
fective Jurisdiction.  This  latter  case  was 
under  submission  at  the  same  time  with 
tbe  Dunham  Case,  and  was  argued  and  brief- 
ed mainly  upon  tbe  same  point,  viz.,  the 
validity  of  the  act  authorising  the  transfer 
of  causes.  The  point  discnssed  in  the  pres- 
ent opinion  was  not  brought  to  the  attention 
of  the  court  in  such  a  manner  as  to  advise 
the  court  of  its  full  Import  We  are  now  sat- 
isfied that  the  conclusion  reached  in  the  Fnr- 
stenfeld Case  was  erroneous,  and  that  deci- 
sion Is  necessarily  overruled. 

We  bold  that  the  Springfield  Court  of  Ap- 
peals had  no  jurisdiction  of  this  case,  and 
that  its  judgment  herein  is  null  and  void. 
Tbe  writ  of  prohibition  will,  .therefore,  be 
awarded  as  prayed,  at  cost  of  relator. 

WOODSON,  GRAVES,  KENNISH,  and 
BROWN,  JJ.,  concur.  VALLIANT,  0.  J., 
and  LAMM,  J.,  dissent 


STATE  ex  reL  RAINES  t.  NOLTE  et  al. 
(Supreme  Court  of   Missouri.     Feb.  0,  1011.) 

In  Banc.  Prohibition  by  the  State,  on  the 
relation  of  O.  O.  Raines,  against  LouIb  Nolte 
and  others.     Writ  awarded. 

Barclay,  Fanntleroy  &  Cullen,  for  relator. 
Joseph  F.  Coyle  and  Morrow  &  Eelley,  for 
respondent 

FERRISS,  J.  The  question  in  this  case  ia 
the  same  as  that  presented  and  decided  in  State 
ex  rel.  8t  Louis  Dressed  Beef  &  Provision 
Company  v.  J.  P.  Nixon  et  al.  (No.  16,119),  134 
S.  W.  638,  and  will  therefore  be  governed  by 
the  ruling  in  the '  latter  case. 

The  writ  of  prohibition  will  be  awarded  as 
prayed. 


STATE  V.  BOTER. 

(Supreme  Court  of  Missouri,  Division   No.  2. 

Feb.  7,  1911.) 

1.  Homicide  (|  325*)— Appeal— Sofficiency 
OF  Objection  Below. 

Testlmonv  that  prior  to  tlie  homicide  de- 
fendant flourished  a  pistol  in  the  face  of  an- 
other was  not  objected  to,  so  as  to  allow  review 
of   the  propriety  of  its  admission,  where   the 


onl^  objection   was  to  a  snbseqnent  question 
asking  for  his  reason  for  so  flourishing  it 

[Ed.  Note.— For  other  cases,  see  Homicide,. 
Cent  Dig.  I  693;   Dec.  Dig.  i  326.*] 

2.   HOIUOIDS  (i  169*)— EVIDEROE. 

For  the  purpose  of  throwing  light  on  the- 
reason  of  defendant  for  firing  the  shot  at  R. 
which  stmck  deceased,  this  ^ing  as  a  dance, 
promoted  by  defendant  was  breaking  up,  and 
while  R.  was  standing  at  the  door  making  a 
disturbance,  evidence  tiiat  defendant  an  hour 
and  a  half  before,  when  he  ejected  R,  from  the 
hail,  flourished  a  pistol  in  the  face  of  C,  can- 
not be  said  to  be  incomi>etent. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  if  841-350;   Dec.  Dig.  f  ie».»l 

8.  Cbihinai,  Law  (g  786*)— iNSTBUcnoirs  as 

TO    CtoDIBILITT   OF  DEFENDANT. 

Instructing  that  in  determining  what 
weight  and  credibility  the  jury  shall  give  de- 
fenaant's  testimonv,  they  may  consider  as  af- 
fecting his  credibility  his  interest  in  the  resnlt 
together  with  the  fact  that  he  is  the  accused 
on  trial,  testifying  in  his  own  behalf,  is  not  er- 
ror. 

[BM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1895-1901;  Dec.  Dig.  t 
786.*] 

4.  Homicide  ({  282*)  —  Delibebation  and 
Pbemeditation— Evidence. 

Though  R.,  at  whom  defendant  fired,  when 
he  shot  deceased,  testified  that  he  and  defend- 
ant were  good  friends,  and  on  friendly  terma 
at  the  time,  and  had  never  had  any  tronble,  evi- 
dence that  R.,  having  been  standing  outside  a 
door,  talking  londly  and  defying  N.  to  come 
out,  defendant  came  outpistol  in  hand,  stepped 
up  to  R.,  and  saying,  "Will  you  behave?"  snap- 
ped the  pistol  twice  at  R..  and,  on  R.  running, 
nred  at  nim  again,  hitting  deceased,  who  was 
standing  in  tbe  line  of  R.'s  flight,  whereon  de- 
fendant exclaimed,  "I  have  killed  the  wronr 
man,"  shows  deliberation  and  premeditation, 
authorizing  conviction  of  murder  in  the  firat  de- 
gree. 

[Ei,  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  480;  Dec.  Dig.  |  232.*] 

5.  Cbiminal  Law  (|  656*)  —  Remabks  op 
CouBT— VoiB  'Due  Examination  of  Jdbt. 

For  the  court  on  the  examination  of  tbe 
jnry  on  their  voir  dire,  explaining  at  length 
the  law  In  regard  to  the  right  of  the  jury  tode- 
termine  whether  defendant  should  receive  the 
death  penalty  in  case  of  conviction,  or  be 
sentenced  to  the  penitentiary  for  life,  to  state 
that  as  the  death  penaltv  might  be  regarded 
as  the  proper  punishment  in  case  of  conviction, 
jurors  should  qualify  on  the  question  as  to 
whether  or  not  thejr  had  conscientious  scruples 
against  capital  punishment,  cannot  be  consider- 
ed to  have  a  tendency  to  prejudice  the  jury 
against  defendant. 

[Ed.  Note.— For  other  cases,  ,  see  Criminal 
Law,  Cent  Dig.  f  1521;  Dec  Dig.  |  655.*] 

6.  CBtMiNAL  Law  (|  639*)  —  Tbial  —  State- 
ment OF  Case  to  Jubt  bt  Special  Coun- 
sel FOB  THE  State. 

The  stating  of  the  case  to  tbe  jury  by  spe- 
cial counsel  for  the  state,  instead  of  by  the 
regular  prosecuting  attorney,  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1494;   Dee.  Dig.  |  689.*] 

Appeal  from  Circuit  Court,  Washingtm 
County;    Jos.   J.  Williams,  Judge. 

Henry  Boyer  was  convicted  of  murder,  and 
appeals.    Afllrmed. 

E.  W.  Major,  Atty.  Gen.,  and  Jas.  T.  Blair, 
Asst.  Atty.  Gen.,  for  the  State. 
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FERRISS,  3.  Defendant  was  convicted  In 
the  drcnlt  court  of  Washington  county  of 
murder  In  the  first  degree,  and  sentenced  to 
the  penitentiary  for  life. 

The  homicide  was  committed  on  the  4th 
day  of  October,  1907,  upon  one  Thomas  Tro- 
key.  The  evidence  on  the  part  of  the  state 
tended  to  show  that  on  the  night  of  October 
4.  1907,  a  dance  was  held  at  Cadet,  Washing- 
ton county,  which  was  attended  by  some  30 
or  40  persons,  Including  defendant  and  de- 
ceased. There  was  music,  dancing,  drinking, 
and  quarreling.  The  defendant  and  one 
Ralls  promoted  and  were  in  charge  of  the 
dance.  Deceased  was  one  of  the  musicians, 
and  in  no  way  participated  in  any  disorder. 
After  the  ball  was  over,  about  11:30  or  12 
o'clock  at  night,  one  Wilfred  Roussan  was 
standing  outside  the  door,  defying  one  Frank 
Nephew  to  come  outside  and  be  whipped. 
Defendant  stepped  out  of  the  door,  took  hold 
of  Roussan,  and  pointed  his  pistol  at  him, 
snapping  it  twice ;  the  cartridges  missing  fire. 
At  this  Juncture  Roussan  turned  and  ran  be- 
tween defendant  and  the  deceased.  Defend- 
ant pulled  the  trigger  the  third  time,  and 
tills  time  the  cartridge  exploded;  the  ball 
striking  deceased  in  the  temple,  killing  blm 
Instantly.  After  the  killing  defendant  fled, 
and  was  not  apprehended  until  in  January, 
1910;  when  he  was  found  in  the  state  of 
Louisiana.  The  evidence  further  showed 
tbat,  about  an  hour  and  a  half  or  two  hours 
prior  to  the  shooting,  defendant  had  ejected 
Wilfred  Roussan  from  the  hall,  but  the  evi- 
dence falls  to  show  anything  further  in  con- 
nection with  this  incident;  that  Is,  whether 
tbere  was  any  quarreling  or  fighting,  or  any 
words  exchanged  between  the  parties  on  that 
occasion. 

The  evidence  on  the  part  of  the  defense 
tended  to  show  tbat  the  shot  which  killed 
the  deceased  was  accidentally  fired  during  a 
Bcnflle  between  defendant  and  others  who 
were  engaged  in  an  effort  to  wrest  the  weap- 
on from  defendant's  grasp.  Defendant  also 
introduced  evidence  tending  to  show  that  his 
reputation  was  good.  Any  further  evidence 
necessary  to  an  understanding  of  the  case 
will  appear  in  connection  with  the  opinion. 

The  court  gave  instructions  such  as  are 
ordinarily  and  properly  given  under  the 
charge  of  murder  in  the  first  degree,  and  also 
the  following  Instructions,  complained  of  by 
defendant: 

"(2)  Ton  are  further  instructed  that  if  yon 
believe  and  find  from  the  evidence  that  de- 
fendant and  another  person,  mentioned  in  the 
evidence,  at  any  time  before  the  filing  of 
the  Information  in  this  case,  that  is  to  say, 
at  any  time  before  the  15th  day  of  February, 
1910,  in  Washington  county,  and  state  of 
Missouri,  gave  a  dancing  party,  at  which 
Wilfred  Roussan  and  Boss  Courtols  and  oth- 
er persons  were  present,  and  if  you  believe 
and  find  from  the  evidence  that  Thomas 
Trokey,  being  present  at  said  dancing  party, 


was  then  and  there  shot  and  killed  by  the 
defendant,  and  If  you  further  l>elieve  and 
find  from  the  evidence  that  during  the  prog- 
ress of  said  dancing  party,  and  shortly  before 
said  Thomas  Trokey  was  so  shot  and  killed, 
the  defendant  had  some  altercation  with  the 
said  Boss  Courtols  in  the  room  in  which 
said  dance  was  given,  and  that  he  then  and 
there  menaced  said  Boss  Courtols  with  a 
pistol,  then  you  are  instructed  that  such  al- 
tercation and  menacing  of  said  Boss  Courtols 
with  a  pistol  by  the  defendant  is  not  a  mat- 
ter for  your  consideration  tn  the  trial  of 
this  case,  and  yon  should  not  consider  it  in 
making  up  your  verdict  as  to  the  guilt  or  in- 
nocence of  'the  defendant,  except  in  so  far  a& 
you  may  from  the  evidence  believe  and  find 
that  said  incident  may  throw  light  upon  the- 
reason  of  the  defendant  for  the  firing  of' 
the  shot  which  resulted  in  the  death  of  said. 
Thomas  Trokey,  if  you  In  fact  believe  and. 
find  from  the  evidence  tliat  said  incident,, 
if  it  took  place,  throws  any  light  on  the  rea-- 
son  for  the  firing  of  said  Shot" 

"(6)  You  are  further  Instructed  that  the- 
defendant  is  a  competent  witness  In  this  case,, 
and  that  you  must  consider  bis  testimony- 
In  arriving  at  your  verdict;  but  you,  in  de-. 
terminlng  what  weight  and  credibility  you- 
should  give  his  testimony  In  making  up  your- 
verdict,  may  take  into  consideration,  as  af- 
fecting his  credibility,  his  interest  in  the  re-, 
suit  of  the  case,  together  with  the  fact  that: 
he  is  the  accused  party  on  trial,  testifying  in, 
Ilia  own  behalf." 

Defendant's  grounds  for  a  new  trial,  as  set: 
forth  in  the  motion,  are  as  follows:  "(ly 
Because  the  court  erred  in  admitting  ille-- 
gal  and  incompetent  evidence,  offered  by  the 
state,  and  over  the  objections  of  the  defend-. 
ant  (2)  Because  the  court  erred  in  exclude 
ing  legal  and  competent  testimony  offered  by 
the  defendant,  and  over  the  objections  of 
the  defendant  (3)  Because  the  court  erred: 
in  giving,  of  its  own  motion,  instructions, 
numbered  1,  2,  3,  4,  6,  and  8,  and  over  the 
objections  of  the  defendant.  (4)  Because  the 
court  erred  in  refusing  and  falling  to  declare 
all  the  law  applicable  to  this  case,  and  neces- 
sary In  aiding  the  Jury  to  arrive  at  a  proper 
verdict  in  this  case.  (5)  Because  the  court 
erred  in  that  the  court  commented  upon  the 
evidence  In  this  case  in  instructions  2  and 
6,  over  the  objections  of  the  defendant.  (6) 
Because  the  verdict  is  contrary  to  the  evi- 
dence and  the  law  of  this  case.  (7)  Because 
the  court  erred  in  refusing  to  permit  M.  £. 
Rhodes,  one  of  the  attorneys  for  the  defend- 
ant, to  make  legitimate  and  proper  argument 
to  the  Jury  on  behalf  of  this  defendant  in 
the  trial  of  this  cause.  (8)  Because  the 
court  erred  in  lecturing  the  panel  of  Jurors 
summoned  in  this  cause,  at  the  time  said  Jiu- 
rors  were  being  examined  as  to  their  qnall- 
fications  to  sit  on  the  trial  of  this  cause,  in 
such  manner  and  to  such  extent  as  to  prej- 
udice the  minds  of  the  Jurors  against  this- 
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defendant  (9)  Becanse  the  court  erred  in 
failing  to  require  tlie  proHecuting  attorney 
to  state  the  case  to  the  jury  before  the  of- 
fering and  taking  of  evidence  in  support  of 
the  prosecution  in  tlila  cause,  and  by  permit- 
ting S.  O.  Nipper,  who  was  not  at  the  time 
the  legally  elected,  qualified,  and  acting  pros- 
ecuting attorney,  to  state  the  case  to  the  Ju- 
ry, nor  had  he  been  appointed  by  the  court  to 
prosecute  this  defendant  In  the  trial  of  this 
cause,  over  the  objections  of  this  defendant. 
(10)  Because  the  court  erred  in  that  the  court 
misdirected  the  Jury  as  to  material  matters 
of  law  in  the  trial  of  this  causa" 

Defendant's  motion  in  arrest  of  Judgment, 
omitting  caption,  is  as  follows :  "(1)  Because 
the  prosecuting  attorney  had  no  right  or  au- 
thority in  law  to  file  the  information  In  tills 
cause  except  upon  the  preferment  and  find- 
ing of  a  true  bill  by  a  legally  constituted 
grand  Jury,  summoned  from  the  body  of 
Washington  county,  state  of  Missouri.  (2) 
Because  the  facts  stated  in  said  Information 
do  not  constitute  a  public  offense.  (3)  Be- 
cause the  facts  stated  in  said  information  do 
not  constitute  the  charge  for  which  defend- 
ant was  convicted,  that  of  murder  in  the 
first  degree.  (4)  Because  the  verdict  of  the 
Jury  is  insufflcient  to  sustain  a  Judgment." 

In  the  brief  filed  on  behalf  of  the  defend- 
ant but  two  points  are  presented.  One,  which 
the  brief  states  is  "appellant's  chief  conten- 
tion," Is  to  the  effect  that  the  court  admitted 
illegal  evidence,  going  to  show  that  the  de- 
fendant "waived  a  pistol  over  the  head  ef 
Boss  Courtols  an  hour  and  a  half  before  the 
Icllling  of  Thomas  Trokey,  over  the  objections 
of  appellant,  and  the  effort  of  the  trial  court 
to  withdraw  the  same  from  the  Jury  after 
having  improperly  admitted  it,  in  instruc- 
tion No.  2."  The  only  other  point  urged  by 
defendant  in  his  brief  is  that  "the  state  has 
failed  to  prove  a  willful,  felonious,  deliberate, 
premeditated,  malicious  attempt  to  kill  Wil- 
fred Roussan,  Boss  Courtols,  or  any  other 
person."  We  will,  however,  take  up  the  va- 
rious points  urged  in  the  motion  for  a  new 
trial  and  the  motion  in  arrest,  and  dispose 
of  them  In  order. 

First.  The  first  point  urged  by  the  defend- 
ant, and  the  one  upon  which  he  chiefly  relies, 
is  that  the  court  erred  In  admitting  the  tes- 
timony of  the  witnesses  for  the  state  to  the 
effect  that  an  hour  and  a  half  or  so  prior 
to  the  shooting  the  defendant  flourished  a 
pistol  in  the  face  of  one  Boss  Courtols  In 
the  dance  hall.  This  evidence  was  not  ob- 
jected to  by  the  defendant  Several  witness- 
es— three  at  least— testified  that  the  defend- 
ant flourished  his  pistol  in  the  face  of  Bees 
Courtols,  and  the  latter  testified  to  the  same 
thing;  all  without  objection.  At  the  dose 
of  the  examination  of  this  last  witness  by 
the  state,  the  following  occurred:  "Q.  (by 
the  prosecuting  attorney).  How  did  he  (de- 
fendant) come  to  draw  a  gun  on  yon?  A. 
I  couldn't  tell  you.    Judge  Dearing  (counsel 


for  the  defendant):  We  object  to  this  as  In- 
competent Irrelevant,  and  Immaterial;  not 
charged  with  an  assault  on  this  man  at  alL 
The  Court:  Hasn't  any  connection  with  this 
other  case,  has  it?  Judge  Dearing:  No,  sir; 
it  hasn't.  Mr.  Nipper,  Attorney  for  the 
State:  That's  aU."  It  will  be  perceived  that 
this  objection  did  not  go  to  testimony  as  to 
the  facts,  but  simply  to  the  reason.  No  oth- 
er objection  apf)ear8  In  the  record.  On  the 
contrary,  we  may  gather  from  the  record  that 
counsel  for  defendant  regarded  the  Boes 
Courtols  episode  as  having  a  favorable  bear- 
ing on  his  theory  of  accidental  shooting. 
He  developed  the  same  proof  from  his  own 
witnesses,  presumably  on  the  theory  that  it 
tended  to  show  that  defendant  was  display- 
ing a  pistol  without  any  criminal  intent 
Were  we  to  treat  this  evidence  as  having 
been  properly  objected  to,  we  could  not  say 
that  it  was  Incompetent  This  case  is  unlike 
the  case  of  State  v.  Brown,  18S  Mo.  451,  87 
S.  W.  519,  on  which  defendant  relies.  In 
that  case  the  former  act  was  not  related  to 
the  act  of  killing  either  In  point  of  time  or 
association.  In  view  of  the  foregoing,  the 
objections  to  instruction  No.  2  are  not  well 
founded. 

Second.  Our  attention  has  not  beoi  called 
to  any  evidence  offered  by  defendant  which 
was  excluded  by  the  court,  nor  do  we  find 
any  such  in  the  record. 

Third.  No  objection  Is  made  In  the  brief 
of  defendant  to  the  remaining  Instructions, 
and  they  are  beyond  criticism,  with  the  pos- 
sible exception  of  instruction  No.  6.  This  In- 
struction has  been  uniformly  given  in  crim- 
inal cases,  and  has  met  the  approval  of  this 
court.  The  writer,  speaking  for  himself, 
thinks  this  Instruction  ought  not  to  have 
been  given.  He  Is  of  the  opinion  that  the 
usual  Instruction  given,  and  which  was  given 
in  this  case,  advising  the  Jury  that  they  are 
the  sole  Judges  of  the  credibility  of  witness- 
es and  of  the  weight  and  value  to  be  given 
their  testimony,  etc.,  is  sufficient  and  that 
in  such  case  the  particular  Instruction  to  the 
Jury  as  to  the  testimony  of  the  defendant  Is 
unnecessary  and  Improper;  but  in  view  tt 
the  fact  that  this  instruction  has  been  uni- 
formly given,  and  has  been  approved  by  this 
court  (State  v.  DUts,  191  Mo.  665,  90  S.  W. 
782,  and  cases  cited),  the  court  is  not  now 
prepared  to  reverse  the  case  because  of  this 
Instruction. 

Fourth.  Points  4  and  6,  In  the  motion  for 
a  new  trial,  are  fully  covered  by  what  has 
already  been  said. 

Fifth.  The  evidence  supports  the  verdict 
The  defendant  argues  that  the  state  has  fail- 
ed to  prove  murder  in  the  first  degree,  be- 
cause of  the  testimony  of  Roussan  "that  he 
and  defendant  were  good  friends,  were  on 
friendly  terms  at  the  time,  and  had  never 
had  any  trouble."  This  contention  can  hav« 
no  force  in  the  light  of  the  facts  attending 
the  shooting.    Roussan  was  standing  outside 
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the  door,  talking  load,  and  defying  one  Neph- 
ew to  come  out  Defendant  came  out  through 
the  door  with  pistol  In  hand,  stepped  np  to 
Roosaan,  said,  "Will  yon  behave?"  and 
snapped  the  pistol  at  Ronssan  twice.  Then 
Ronssan  ran.  Defendant  fired  at  him  the 
third  time.  This  time  the  cartridge  explod- 
ed, and  the  bullet  stmck  Trokey,  who  was 
standing  In  the  line  of  Roussan's  flight 
When  Trokey  fell,  defendant  exclaimed,  "I 
have  killed  the  wrong  man."  The  evidence 
shows  both  deliberation  and  premeditation. 
The  case  was  tried  by  both  sides  on  the 
theory  that  the  killing  was  either  murder  in 
the  first  degree  or  accident 

Sixth.  We  do  not  find  In  the  record  any 
refusal  by  the  court  to  permit  the  attorney 
for  defendant  to  make  legitimate  and  proper 
argument  to  the  Jury. 

Seventh.  Upon  the  examination  of  the  Ju- 
ry npon  their  voir  dire,  the  court  explained 
at  considerable  length  the  law  in  regard  to 
the  rlf^t  of  the  Jury  to  determine  whether 
the  defendant  should  receive  the  death  pen- 
alty In  case  of  conviction,  or  be  sentenced 
to  the  penitentiary  for  life,  and  that  as 
the  death  penalty  might  be  regarded  as  the 
proper  punishment  in  case  of  conviction.  Ju- 
rors should  qualify  upon  the  question  as  to 
whether  or  not  they  had  conscientious 
scruples  against  capital  punishment  We  do 
not  see  anything  In  this  explanation  which 
would  tend  In  any  degree  to  prejudice  the  Ju- 
ry against  the  defendant 

Eighth.  The  objection  that  the  case  was 
stated  to  the  Jury  by  special  counsel  for  the 
state,  and  not  by  the  regular  prosecuting  at- 
torney, cannot  be  sustained.  State  v.  Taylor, 
08  Mo.,  lo&  clt  243.  11  S.  W.  670;  State  v. 
Coleman,  199  Mo.,  loc.  clt  120,  97  S.  W.  674. 

The  motion  In  arrest  of  Judgment  was 
properly  overruled.  The  Information  was 
sufficient  Defendant  does  not  refer  to  It  In 
his  brief. 

The  case  was  thoroughly  tried.  The  in- 
structions presented  the  issues  fairly  to  the 
Jnry.  The  verdict  Is  amply  sustained  by  the 
evidence. 

There  being  no  reversible  error,  the  Judg- 
ment Is  affirmed. 

KENNISH,  P.  J.,  and  BROWN,  J.,  con- 
cur. 


STATE  V.  McDONOUOH. 

(Snpteme  Conrt  of  Misaonrl,  Division  No.  2. 
Feb.  7,  1911.) 

1.  iNDICnaNT   ARD   Infobmatioit    (I    86*)— 
Requisites— Statino  Venue. 

By  express  provision  of  Rev.  St.  1909,  | 
6107,  the  body  of  an  indictment  need  not  al- 
lege any  venue,  but  the  venue  stated  in  the 
margin  is  sufficient ;   and  by  section  5115  want 


of  a  proper  or  perfect  venue  does  not  invalidate 
the  indictment 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  230-243;  Dec. 
Dig.  i  86.*] 

2.  CanaRAL  Law    (§  884*)  —  Vebdiot  ard 

JuDOMERT— Punishment. 

Whether  or  not  the  words  "assess  the  pan- 
Ishment  at  three  years,"  in  a  verdict,  finding 
defendant  guilty,  sufficiently  declare  the  pun- 
ishment, the  verdict  will  support  the  judgment 
of  conviction  with  imprisonmeot  in  the  peniten- 
tiary for  three  years;  Rev.  St  1909,  i  6254. 
providing  that  where  the  juir  find  a  verdict  of 
gnllty,  and  fail  thereby  to  declare  the  punish- 
ment, the  court  shall  assess  and  declare  it  and 
render  judgment  accordingly. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2107 ;  Dec  Dig.  |  884.*] 

8.  Cbimiral  Law  (|  785*)— Irstbuctiors— 
Cbeoibilitt  of  Defbroart  and  Wife. 
Giving  an  instruction  authorizing  the  jury 
to  take  into  consideration  the  interest  of  de- 
fendant and  his  wife  in  the  result  of  the  trial, 
and  their  marital  relation,  in  passing  on  the 
credibility  of  their  testimony,  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1778-1781;  Dec  Dig.  { 
785.*] 

4.  Cbiuiral  Law  ({  671*)— Tmai^Hearixo 
AS  to  Competerct  of  Witness  ard  Evi- 
dence—E^xcLU8I0R  OF  JUBT. 

During  the  hearing  of  testimony  on  the 
competency  of  a  witness  or  of  evidence  offered, 
in  a  case  where  the  testimony  may  have  an 
influence  on  the  minds  of  the  jnry  on  the  is- 
sues in  the  case,  it  is  the  better  practice  to 
have  the  jury  retire. 

[BM.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |{  1591,  1582;  Dec.  Dig.  i 
671.*] 

5.  Witnesses  (|  287*)— Evidence— Conver- 
sations Betweer  Thibd  Pebsoss. 

A  conversation  between  the  mother  of  pros- 
ecutrix in  rape  and  the  wife  of  defendant,  in 
the  absence  of  defendant  being  hearsay,  and 
inadmissible  except  in  the  case  of  impeachment, 
the  bringing  out,  on  cross-examination  of  said 
mother,  of  part  of  such  of  a  conversation,  did 
not  authorize  her,  no  foundation  for  her  im- 
peachment being  laid,  to  give,  on  the  redirect, 
the  rest  of  the  conversation,  not  needed  to 
present  the  situation  fairly,  under  the  rule  that 
where  part  of  a  conversation  is  drawn  out  in 
evidence  the  adversary  is  entitled  to  the  whole 
utterance. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i§  1000-1002 ;   Dec.  Dig.  |  287.*] 

6.  WiTREBSES    (g    53*)— CBOSS-EJZAinRATIOR- 

Wife  of  Accused. 

As  Rev.  St.  1909,  g  5242,  confers  on  one 
on  trial  Immunity  from  cross-examination  be- 
yond the  scope  of  bis  direct  examination,  so  it 
exempts  his  wife  from  cross-examination  be- 
yond the  scope  of  her  direct  examination. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  137-141;   Dec.  Dig.  f  53.*] 

7.  Cbmiral  Law  (|  380*)— Bviderce— Chab- 

ACTBK   OF  DEFERDART. 

The  character  of  defendant  cannot  l>e  as- 
sailed by  the  state  by  proof  of  his  speci&c  acts 
of  wrongdoing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  848,  845;  Dec.  Dig.  g  380.*] 

Appeal    from    St    Louis    Circuit   Court; 
Geo.  H.  Shields,  Judge. 
Thomas  McDonough  appeals  from  a  con- 
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vlction.     Reversed  and  remanded  for  new 
trial. 

ThoB.  B.  Harvey  (Mat  Holland,  of  coon- 
sel),  for  appellant.  E.  W.  Major,  Atty.  Gen., 
and  Jas.  T.  Blair,  Asst  Atty.  6en.,  for  the 
State. 

KENNISH,  P.  J.  The  defendant  was  In- 
dicted In  the  city  of  St.  Louis,  charged  with 
the  crime  of  rape  upon  Virginia  Mansfield,  a 
female  child  under  the  age  of  14  years.  Up- 
on a  plea  of  not  gniHty,  he  was  tried  and 
convicted  of  the  offense  of  assault  with  In- 
tent to  ravish,  and  his  punishment  assessed 
at  Imprisonment  in  the  penitentiary  for  three 
years.  Judgment  was  pronounced  in  accord- 
ance with  the  verdict,  and,  after  taking  the 
proper  steps,  he  appealed  to  this  court 

The  evidence  for  the  state  tended  to  prove 
the  following  facts:  At  the  time  of  the  of- 
fense charged,  the  defendant,  a  married  man 
with  a  family  consisting  of  a  wife  and  two 
small  children,  was  engaged  In  the  business 
of  keeping  a  small  grocery  store  and  a  saloon 
in  the  city  of  St.  Louis.  He  resided  across 
the  street  from  the  store.  Mrs.  Mansfield, 
mother  of  the  prosecutrix;  her  mother,  Mrs. 
Stanton;  the  prosecutrix;  and  her  sister — 
resided  near  the  store  and  residence  of  the 
defendant  The  prosecutrix  was  six  years  of 
age  and  her  sister  about  two  years  older. 
The  Mansfield  children  and  the  two  small 
children  of  the  defendant  played  together. 
On  the  day  of  the  alleged  crime,  the  defend- 
ant, as  was  his  custom,  went  to  his  residence 
in  the  middle  of  the  afternoon  to  take  a  nap, 
leaving  the  store  In  charge  of  his  wife,  so 
that  be  could  return  and  keep  bis  place  open 
until  late  at  night  About  5:30  o'clock  in 
the  afternoon  of  June  25,  1908,  the  chlldf«n 
were  playing  on  the  defendant's  porch,  and 
be  called  the  prosecutrix  and  his  own  four 
year  old  girl  into  his  room.  The  prosecutrix 
testified  that  ^e  defendant  laid  ber  on  the 
bed  alongside  of  him,  took  down  her  panties, 
placed  bis  band  on  her  private  parts,  and 
hurt  her.  The  defendant's  little  girl  was  in 
the  room  at  the  time.  The  prosecutrix  then 
went  with  the  defendant's  daughter  to  get 
a  bucket  of  Ice  cream,  and,  being  called  by 
her  sister,  went  home  to  her  supper.  Mrs. 
Mansfield  testified  that  the  prosecutrix  was 
sobbing  and  crying  when  she  came  home, 
and  that  upon  being  asked  to  tell  what  was 
the  matter,,  related  her  mistreatment  by  the 
defendant  Mrs.  Mansfield  immediately  ex- 
amined her  daughter  and  found  her  private 
parts  contused  and  swollen  and  found  some 
traces  of  blood.  About  two  or  three  hours 
thereafter,  Mrs.  Mansfield  and  her  mother 
went  to  the  defendant's  store,  and,  in  the 
presence  of  bis  wife,  accused  him  of  mistreat- 
ing the  little  girl.  He  denied  any  knowledge 
'  of  the  alleged  misconduct,  and,  after  his  ac- 
cusers had  left  sent  his  wife  to  the  Mans- 
field home  to  learn  the  facts  as  to  the  charg- 
es made.  Two  days  thereafter  Mrs.  Mans- 
field, accompanied  by  a  midwife,  took  the 


prosecutrix  to  a  physician,  who  found  Ine 
parts  somewhat  bruised  and  infiamed  on  the 
Inside.  The  physician  and  the  midwife  tes- 
tified as  to  the  child's  injuries. 

The  defendant  and  his  wife  testified  in  his 
behalf  and  denied  the  incriminating  tects 
testified  to  by  the  witnesses  for  the  state. 
Other  witnesses  for  the  defendant  testified  to 
statements  made  by  Mrs.  Mansfield,  soon  after 
the  date  of  the  alleged  crime,  in  confilct  with 
her  testimony  at  the  trial.  The  dtf eidant  in- 
troduced evidence  of  good  Gliaracter,  and,  al- 
though qnestlons  were  asked  his  character 
witnesses  on  cross-examination,  indicating 
that  defendant  was  not  of  good  character,  no 
evidence  was  ofl^ered  by  the  state  upon  that 
Issue.  Other  facts  in  evidence  will  be  re- 
ferred to  in  the  opinion. 

1.  Omitting  formal  parts,  the  indictment 
is  as  follows:  "The  grand  jurors  of  the  state 
of  Missouri,  within  and  for  the  body  of  the 
city  of  St  Louis,  now  here  In  court,  duly  Im- 
paneled, sworn,  and  charged,  upon  their 
oaths  present:  That  Thomas  McDonougb  on 
the  25th  day  of  June,  1908,.  at  the  city  of  St 
Louis  aforesaid.  In  and  npon  Virginia  Mans- 
field, a  female  child  under  the  age  of  14 
years,  to  wit,  of  the  age  of  6  years,  unlaw- 
fully and  feloniously  did  make  an  assault 
and  her,  the  said  Virginia  Mansfield,  unlaw- 
fully and  feloniously  did  carnally  know  and 
abuse ;  contrary  to  the  form  of  the  statutes 
in  such  cases  made  and  provided  and  against 
the  peace  and  dignity  of  the  state."  Appel- 
lant assails  the  Indictment  as  Insufficient  on 
the  ground  that,  while  the  venue  of  the  as- 
sault is  properly  laid  and  Is  also  stated  in 
the  margin,  there  Is  no  venue  laid  as  to  the 
averment  of  carnal  knowledge. 

It  is  provided  by  section  S107,  Rev.  St 
1909,  that:  "It  shall  not  be  necessary  to 
state  any  venue  in  tb^  body  of  any  indict- 
ment or  Information;  but  the  county  or  oth- 
er jurisdiction  named  in  the  margin  thereof 
shaU  be  taken  to  be  the  venue  for  all  the 
facts  stated  in  the  body  of  the  same."  And 
section  6115  provides:  "No  indictment  or  In- 
formation shall  be  deemed  Invalid,  nor  shall 
'the  trial.  Judgment  or  other  proceedings  there- 
on be  stayed,  arrested  or  In  any  manner  af- 
fected; •  •  ♦  for  want  of  a  proper  or  per- 
fect venue ;  nor  for  want  of  any  v^ine  at 
all."  Under  these  statutes,  as  construed  in 
the  following  decisions,  we  hold  the  indict- 
ment sufficient  against  the  attack  made  np- 
on it,  and  that  this  point  in  appellant's  brief 
is  without  merit:  State  v.  Simon,  60  Mo.  870; 
State  V.  Dawson,  90  Mo.  149,  1  S.  W.  827;  ' 
State  V.  Brown,  159  Mo.  646,  60  S.  W.  1064; 
State  V.  Hugbes,  82  Mo.  86. 

2.  Appellant  contends  that  the  verdict  Is 
insufflcioit  to  support  the  judgment  It  la 
as  follows:  "We,  the  Jury  in  the  above-enti- 
tled cause,  find  the  defendant  guilty  of  as- 
sault with  intent  to  ravish,  and  assess  the 
punishment  at  three  years.  F.  Westman. 
Foreman." 

Section    5254,    Rev.    St    1909,    provides: 
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"Where  the  Jury  find  a  verdict  of  guilty,  and 
fall  to  agree  on  the  punishment  to  be  in- 
flicted, or  do  not  declare  such  punishment  by 
their  verdict,  or  assess  a  punishment  not  au- 
thorized by  law,  and  in  all  cases  of  Judgment 
by  confession,  the  court  shall  assess  and  de- 
clare the  punishment,  and  render  Judgment 
accordingly."  It  is  apparent  that.  If  the  ver- 
dict in  this  case  failed  to  declare  the  punish- 
ment, it  fell  within  the  provisions  of  the 
foregoing  statute,  and  the  punishment  was 
properly  fixed  by  the  judgment  of  the  court 
On  the  other  hand.  If  It  sufficiently  declared 
the  pnnlshment,  it  is  not  open  to  the  objec- 
tion made. 

3.  Instruction  numbered  11  is  in  the  usual 
form  and  authorized  the  Jury  to  take  into 
consideration  the  interest  of  the  defendant 
and  his  wife  In  the  result  of  the  trial,  and 
thdr  marital  relation.  In  passing  on  the 
crediUlity  of  their  testimony.  Appellant  vig- 
orously assails  this  Instruction  as  wrong  In 
principle  and  urges  that  it  should  not  longer 
receive  the  approval  of  this  court.  This  in- 
struction has  been  given  in  criminal  cases  In 
the  courts  of  this  state  for  over  80  years. 
It  has  been  considered  and  approved  by  this 
court  in  many  cases,  and  we  are  unwilling 
to  hold  that  the  trial  court  committed  re- 
versible error  in  giving  it  in  this  case.  State 
V.  Magulre,  69  Mo.  197;  State  v.  Boyer  (de- 
cided at  the  present  term  of  this  court,  but 
not  yet  officially  reported)  134  S.  W.  542; 
State  V.  Dilts,  191  Mo.  666,  90  S.  W.  782,  and 
cases  cited. 

4.  After  Mrs.  Mansfield  and  her  motlier 
had  returned  from  defendant's  store  to  their 
home,  Mrs.  McDonough,  the  wife  of  the  de- 
fmdant,  went  to  the  Mansfield  home,  at  her 
bnsband's  suggestion,  to  learn  the  facts  about 
the  trouble.  Mrs.  Mansfield  testified  that 
she  sent  for  Mrs.  McDonough,  and  that  the 
latter  came  to  her  bouse  In  response  to  the 
request  When  Mrs.  Mansfield  was  on  the 
witness  stand  as  a  witness  for  the  state,  and 
while  the  state  was  making  Its  case  in  chief, 
she  was  asked,  on  cross-examination,  if  Mrs. 
McDonough  came  to  her  home  that  night 
and  she  answered  In  the  affirmative.  After 
explaining  where  her  children  were  when 
Mrs.  McDonough  arrived,  she  was  asked: 
"Iiet  me  ask  yoo  and  refresh  your  memory 
possibly  in  this  way:  Don't  you  remember 
Mrs.  McDonou(^  asked  you  to  let  her  see  the 
Uttle  child,  and  you  said  you  would  and  call- 
ed her  in?"  To  which  the  witness  answered: 
"No,  sir.  She  didn't  ask  me  to  examine  her. 
We  wanted  her  to  tell  the  story,  but  Virgin- 
la  refused  and  would  not  do  it  I  asked  her 
and  pleaded  with  her  to  tell  Mrs.  Donough, 
bnt  she  said  she  would  not  do  it" 

Invoking  the  principle  of  law  that  when  a 
part  of  a  conversation  is  drawn  out  in  evi- 
dence the  adversary  is  entitled  to  the  whole 
utterance,  the  prosecuting  attorney,  on  redi- 
rect examination,  asked  the  witness  to,  "Tell 
the  Jury  all  the  conversation  you  had  with 
Mrs.  McDonough  when  you  sent  for  her  and 


she  came  over  to  your  house."  The  witness  an- 
swered: "Yes,  sir.  Well,  she  came  over,  and 
she  was  crying,  and  I  told  her,  I  said,  'Mrs. 
McDonough,  I  want  to  warn  yon.  Yon  have 
two  little  girls  there  yourself — ' "  Objection 
was  here  made  by  counsel  for  the  defraidant 
to  the  testimony  of  the  witness,  which  ob- 
jection was  argued  to  the  court  at  length, 
and  the  court  ruled  that  the  question  was 
competent  The  witness  then  continued:  "I 
said,  'Mrs.  McDonough,  I  want  to  warn  you.' 
I  said:  'You  have  two  Uttle  girls  of  your 
own  over  there.  Yon  never  trust  them  under 
his  hands.'  I  said,  'Because  when  he  has 
done  that  to  my  little  girl  he  will  do  it  to 
yours.'  She  said  she  knew  he  was  low,  but 
she  never  thought  he  would  do  like  that  She 
said:  'If  I  had  been  a  woman  of  the  half 
world,  he  couldn't  have  treated  me  worse 
than  he  did  with  disrespect  and  with  every 
abuse  in  the  world.  Many  a  night  I  have  had 
to  sit  out  on  the  front  steps  for  fear  he 
would  shoot  me.' "  Upon  objection  by  the 
defendant,  the  court  ruled:  "Conversation 
with  regard  to  this  ofTense  is  competent. 
Conversation  with  regard  to  other  matters 
is  not"  Counsel  for  defendant  then  objected 
that  "the  conversation,  as  it  turned  out  was 
altogether  about  other  matters."  To  which 
the  court  replied  and  ruled  as  follows:  "No, 
it  was  not  It  was  about  her  warning  her 
against  McDonough  doing  the  same  thing  to 
her  little  girl,  and  referred  to  the  fact  of 
his  having  treated  her  little  girl  this  way. 
That  part  of  the  conversation  is  about  this 
mattes.  What  she  said  about  matters  that 
took  place  between  herself  and  her  husband 
before  that  is  not  competent  I  so  rule  and 
instruct  the  jury  to  disregard  that  part  of 
the  conversation."  The  defendant  saved  his 
exertions. 

If  the  foregoing  ruling  of  the  court  Is  the 
law,  then  the  state.  In  a  criminal  case,  even 
in  a  capital  case,  may  have  repeated  to  the 
Jury,  as  evidence  In  support  of  the  charge, 
the  talk  of  two  women,  out  of  court  and  not 
in  the  presence  of  the  defendant  in  which- 
they  .agree  in  advance  of  the  jury  that  the 
defendant  is  guilty  of  the  offense  charged,  as 
well  as  of  many  other  offenses  In  no  manner 
connected  with  the  case  on  trial.  While  the 
court  told  the  Jury,  after  this  evidence  was 
in,  that  they  should  not  consider  the  conver- 
sation as  to  the  other  offenses  of  the  defend- 
ant testified  to  by  Mrs.  Mansfield,  it  is  ques- 
tionable whether  the  effect  of  such  an  in- 
struction is  not  of  theoretical  rather  than  of 
practical  efficacy. 

Before  taking  up  the  main  question  involv- 
ed in  the  ruling  ^now  under  consideration, 
reference  should  ie  made  in  passing  to  the 
practice,  not  uncommon  in  the  courts,  of 
bearing  in  the  presence  of  the  Jury  the  evi- 
dence upon  the  competency  of  a  witness  or 
of  testimony  offered,  In  cases,  as  the  one  in 
hand,  where  the  testimony  may  have  an  In- 
fiuence  upon  the  minds  of  the  jury,  and,  if 
found  incompetent  attempting  to  withdraw 
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its  effect  by  an  Instruction  or  direction  to 
tbe  Jury.  In  the  trial  of  a  criminal  case, 
and  especially  in  a  case  inrolving  such  mor- 
al turpitude  and  of  sncti  revolting  character 
as  that  for  which  defendant  was  on  trial, 
tbe  Jurors  come  into  tbe  case  witb  very 
decided  views  upon  the  subjects  necessarily 
discussed  in  the  testimony  of  the  witnesses, 
and,  when  statements  are  made  by  the  wit- 
nesses wUcb  are  harmful  and  incompetent 
under  the  rules  of  evidence,  it  is  extremely 
doubtful  if  tbe  impressions  made  upon  the 
minds  of  the  Jury  can  be  neutralized  by  an 
instruction  or  direction  of  the  court  There 
Is  no  difficulty  in  obviating  any  danger  of 
injustice  to  the  accused  by  settling  such  mat- 
ters in  tbe  absence  of  the  Jury.  This  course 
may  require  a  little  additional  time,  but  tbe 
predominant  importance  of  vouchsafing  to 
the  accused  a  fair  trial,  upon  competent  tes- 
timony only,  fully  Justifies  the  propriety  of 
the  course  suggested,  and  which,  in  fact  is 
generally  followed  by  the  courts. 

In  the  case  of  State  v.  Witberspoon  (de- 
cided by  this  court  but  not  yet  officially  re- 
ported) 133  S.  W.  323,  this  court  said: 
"When,  in  the  course  of  a  trial,  a  question  is 
raised  as  to  the  competency  of  a  witness, 
and  tbe  circumstMices  of  tbe  case  are  such 
that  the  voir  dire  examination  of  tbe  witness 
by  tbe  court  may  have  an  influence  on  ttie 
minds  of  the  Jury  upon  the  issues  before 
them,  this  court  has  commended  it  as  a  wise 
and  Judicious  course  of  procedure  that  the 
Jury  be  retired  from  the  courtroom  pending 
such  examination.  Stetzler  v.  Metropolitan 
Street  Ry.  Ck>.,  210  Mo.,  loc.  dt  709  [109  8. 
W.  666]." 

Was  the  whole  utterance,  the  entire  con- 
versation ot  Mrs.  Mansfield  and  JSIrs.  McDon- 
ough,  admissible  in  evidence  against  the  de- 
fendant? Neither  of  these  persons  engaged 
in  the  conversation  was  a  party  to  the  cause, 
and,  under  the  well-recognized  general  rules 
of  evidence,  any  statement  made  by  either 
out  of  court  and  in  the  absence  of  the  de- 
fendant was  hearsay  and  not  admissible  ex- 
cept in  the  case  of  impeachment  It  seems 
to  be  conceded  by  appellant  upon  this  point 
that  the  state  was  entitled  to  the  whole  con- 
versation between  the  two  women  to  tbe  ex- 
tent and  so  far  as  it  dealt  with  the  particu- 
lar matter  brougbt  out  on  cross-examination 
by  the  defendant.  But  upon  what  theory 
was  the  principle  invoked  by  the  state  ap- 
plicable in  this  case?  Mrs.  Mansfield  was 
merely  a  witness,  and  her  statements  out  of 
court  were  hearsay.  No  ground  was  laid  for 
her  impeachment  It  was  clearly  competent 
for  the  defense  to  Impeach  her  by  proving 
prior  statements  in  conflict  with  her  testi- 
mony, and  in  snch  case  it  would  have  been 
competent  for  the  state  to  have  offered  evi- 
dence of  former  statements  in  harmony  with 
her  testimony;  but  that  is  not  this  case. 

Tie  rule  of  law  under  consideration,  as 
applied  to  conversations,  is  limited  to  admls- 
sions  and  declarations  of  parties  to  the  cause, 


and  only  In  exceptional  cases  has  it  ever 
been  applied  to  third  parties.  The  principle 
is  stated  In  Wlgmore  on  Evidence,  vol.  3,  | 
2115,  as  follows:  "The  general  phrasing  of 
the  principle,  th«i,  is  that  when  any  part  of 
an  oral  statement  Itas  been  put  In  evidence 
by  one  party,  tbe  opponent  may  afterwards, 
on  cross-examination  or  re-examination,  pat 
in  the  remainder  of  what  was  said  on  tlie 
same  subject  at  the  same  time.  This  phras- 
ing leaves  something  to  I>e  desired  in  defi- 
niteness;  but  it  is  practically  aH>Ued  with- 
out much  difficulty  and  with  little  or  no  qnii>> 
bling.'  Its  most  common  application  is  to  con- 
versations in  general,  including  the  admis- 
sions of  an  opponent  and  to  inconsistent 
statements  of  a  witness  used  in  impeach- 
ment ;  here.  It  may  be  noted  that  a  conversa- 
tlon  In  a  party's  presence  is  in  effect  merely 
one  form  of  an  admission,  because  state- 
ments in  a  party's  presence  are  usually  eqair- 
alent  to  admissions  by  him.'' 

There  is  a  striking  analogy,  in  the  facta 
and  questions  of  law  presented,  between  the 
case  of  People  v.  Flaherty,  162  N.  Y.  532,  loc. 
clt  544,  57  N.  E.  73,  77,  and  the  case  at  bar. 
In  that  case  the  defendant  was  convicted  of 
the  crime  of  having  sexual  intercourse  with 
a  female  under  tbe  age  of  16  years.  The 
prosecutrix  was  Marie  Sweeney.  She  first 
told  the  Skillen  family  of  her  trouble^  Jen- 
nie  Skillen  was  a  witness  for  the  people. 
The  court  through  Parker,  C.  J.,  discuss- 
ing the  questions  raised  upon  her  testimony, 
said:  "Now,  the  district  attorney  having 
brought  oat  the  fact  that  the  accusation 
against  the  defendant  by  Marie  Sweeney  waa 
first  made  to  the  Skillen  family,  the  defend- 
ant sought  to  show  on  cross-examination 
that  Jennie  Skillen  ^ad  first  suggested  tbe 
name  of  Father  Flaherty  to  Marie  Sweeney 
as  the  author  of  her  misfortune.  Gounsel 
said:  'Didn't  yon  say  to  her,  "Wasn't  It  Fa- 
ther Flaherty?"  And  she  said,  "Yes."  A. 
No,  sir;  I  did  not  Q.  How  did  yon  say  that? 
A.  As  near  as  I  can  remember,  I  asked  her 
who  she  had  been  with.  She  didn't  answer. 
I  said,  "Marie,  you  know  and  I  know  yoa 
have  been  with  some  one,  and  I  want  yoa 
to  tell  me  who  the  author  of  your  trouble 
is."  She  wouldn't  tell  me.  Q.  I  only  ask 
you  for  the  question  and  the  answer,  tbe 
time  wben  tbe  name  of  Father  Flaherty  was 
used;  what  did  you  say,  and  what  did  she 
say?  A.  I  said,  "Who  was  itr  •  •  *  She 
then  said  it  was  Father  Flaherty.  Q.  And 
that  was  the  first  mention  she  made  of  tbe 
name  of  Father  Flaherty  in  the  matt»?  A. 
Yes,  sir.'  This  was  all  of  the  cross-examina- 
tion on  that  subject  The  counsel  for  the 
people  then  put  tbe  question  which,  after  re- 
ferring to  the  statement  of  Marie  Sweeney 
that  Father  Flaherty  was  responsible  for  her 
condition,  concluded  as  follows:  'Did  she 
give  you  any  reason  why  she  had  intercourse 
with  him?'  These  reasons  were  not  compe- 
tent as  evidence  prior  to  the  cross-examina- 
tion of  tbe  witness,  nor  were  they  made  ^ 


Digitized  by 


Google 


Mo.) 


STATE  V.  GliASSCOCE 


549 


tber  necessary  or  competent  by  that  cross- 
ezaminatlon.  This  was  not  a  case  where,  a 
part  of  a  conversation  being  glTen,  the  rest 
waa  needed  In  order  to  present  the  situation 
fairly;  nor  did  the  question  call  for  the  rest 
of  the  conversation,  but.  Instead,  It  asked  for 
the  reasons  only,  and  they  were  not  competent 
as  evidence  for  any  purpose ;  nor  Is  there  even 
•xcnse  for  suggesting  that  they  were  made  so 
l>y  the  fact  that  the  hearsay  declarations 
of  the  complainant  as  to  the  name  of  the  per- 
son responsible  fOr  her  condition  was  per- 
liaps  drawn  out  by  the  defendant  instead  of 
tbe  people." 

We  are  of  opinion  that  the  court  commit- 
ted reversible  error  In  permitting  Mrs.  Mans- 
field, over  the  objections  of  the  defendant,  to 
give  In  evidence  to  the  Jury  the  alleged  con- 
versation with  the  defendant's  wife. 

5.  On  the  cross-examination  of  the  defend- 
ant's wife,  she  was  asked  by  counsel  for  the 
state:  "How  many  times  have  you  and  Mr. 
McDonough  been  separated  during  that 
time?"  No  reference  to  her  separation  from 
ber  husband  was  made  In  her  examination  in 
cblef.  Upon  objection  that  the  cross-exami- 
nation was  improper  because  that  matter 
was  not  referred  to  in  cblef,  tbe  court  ruled 
tbat  only  the  defendant  was  protected  in  so 
limiting  the  cross-examination,  and  that  the 
evidence  was  competent  on  tbe  issue  of  good 
character.  This  ruling  of  the  conrt  was 
clearly  erroneous,  and  cannot  be  sustained 
upon  eltber  of  the  reasons  assigned.  The 
first  reason  given  is  wrong  because  tbe  stat- 
nte  confers  upon  the  wife  the  same  immuni- 
ty from  cross-examination  beyond  the  scope 
of  ber  direct  examination,  as  in  the  case  of 
the  husband  on  trial.  Section  5212,  Rev.  St 
1909. 

The  ruling  cannot  be  sustained  on  the  sec- 
ond ground  for  the  reason  that  the  character 
of  the  defendant  on  trial  cannot  be  assailed 
by  the  state  by  tbe  proof  of  specific  acts  of 
wrongdoing.  State  v.  Bulla,  89  Mo.  595,  1  S. 
W.  7«4;  State  v.  Lockett,  168  Mo.  480,  68  S. 
W.  563;   Kelley's  Crlm.  Law  &  Prac.  |  252. 

There  are  other  alleged  errors  presented  In 
appellant's  brief;  but,  because  of  the  disposi- 
tion to  be  made  of  this  case,  we  do  not  deem 
it  necessary  to  pass  upon  them. 

We  are  of  the  opinion  that  prejudicial  er- 
ror was  committed  against  the  defendant 

The  canse  is  therefore  reversed  and  re- 
manded for  a  new  trial. 

FXRRISS  and  BROWN,  JJ.,  concur. 


fiTFATB  T.  OliASSCOCK. 

(Supreme  Conrt  of  Missouri,  EMvision  No.  2. 

Feb.  7,  1911.) 

1,  iRoicnncnT  and  iNroRUATiON  (|  147*)  — 
Demvbrer  to  Indictment. 

An  indictment  is  not  demurrable  for  mat- 
ters not  appearing  oa  its  face,  sucb  as  irregu- 


larities  in  tbe  impaneling  of  tbe  grand  jury  and 
in  the  qualification  of  its  members. 

[E3d.  Note.— For  other  cases,  see  Indictment 
and  Information,  Omt  Dig.  ||  49<M94;  Dec. 
Dig.  t  147.»] 

2.  iNDIOniBNT    AND    INFOSUATION    ({    10*)   — 

Gband  Jx;by  —  Iufanelino  and  QtrAUFi- 

OATION. 

An  indictment  is  not  assailable  becanse  of 
statutory  requirements  in  the  ordering  and  im- 
paneling of  tbe  grand  jury  not  being  complied 
with,  or  because  of  failure  of  a  member  of  the 
grand  jury  to  properly  qaalify,  these  not  being 
among  the  grounds  of  objections  which  Rev. 
St  1909,  {  5067,  authorizes  to  be  made  to  a 
grand  juror  liefore  he  is  sworn;  and  challenge 
on  a  ground  not  authorized  in  such  section, 
either  to  the  array  or  to  the  polls,  being  ex- 
pressly prohibited   by  section  5008. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  55;  Dec.  Dig. 
i  10.»] 

3.  CBiifiNAi.  liAw  (S  1091*)— Appbai/— Bills 
OF  Exceptions. 

Pleas  in  abatement  and  motions  to  quash 
the  indictment,  t>elng  matters  of  exception, 
must  be  preserved  in  the  bill  of  exceptions, 
that  the  rulings  thereon  may  be  reviewed ;  it 
not  being  enough  that  they  are  in  the  record 
proper,  and  that  the  evidence  in  support  there- 
of and  the  rulings  thereon  are  in  the  bill  of 
exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  f  2831 ;    Dec.  Dig.  {  1091.*J 

4.  Homicide  (S  174*)— Bvidbncb— Conduct  of 
Defendant. 

E^^idence  tbat,  though  defendant  lived  with- 
in a  quarter  of  a  mile  of  decedent's  home,  he 
did  not  go  there,  alon^  with  his  neighbors,  after 
he  knew  of  the  homicide,  and  did  not  attend 
the  funeral,  is  competent  as  tending  to  prove 
a  conscloosness  of  guilt  notwithstanding  the 
existence  of  ill  will  between  defendant  and  de- 
ceased. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  859;   Dec  Dig.  i  174.*] 

5.  Homicide  (|  174*)  —  Evidence  —  False 
Statements  or  Defendant. 

Though  the  state  introduced  evidence  of 
defendant's  presence  at  certain  places  shortly 
before  the  homicide,  witnesses  for  it  could  tes- 
tify to  statements  of  defendant  that  he  was 
not  at  such  places  at  such  times  as  proof  ot 
falsehoods  relevant  to  a  showing  of  conscious- 
ness of  guilt 

[EM.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  174.*] 

9.  Cbiminal  Law   (S  1036*)  — Appeal  — Ab- 
sence OF  Objections  Below. 

Objection  to  the  admission  of  testimony  net 
having  been  made,  the  question  of  ita  admissi- 
bility is  not  before  the  appellate  court  for  re- 
view.. 

[E/d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2639-2641;  Dec  Dig.  { 
1036.*] 

7.  Homicide  (|  166*)— Evidence— Thheats. 

Evidence  of  threats  of  an  incriminatory 
character  made  by  defendant  against  deceased 
shortly  before  tbe  homicide,  and  of  profane  and 
vile  epithets  spoken  by  ddCendant  of  deceased, 
even  after  his  death,  is  competent  and  proof 
of  motive. 

[E!d.  Note.— For  other  cases,  see  Homidde, 
Dec.  Dig.  1 166.*] 

&  Criminal  Law  (|  782*)— Inbtbuciton  on 
Alibi. 

Tbe  instruction  that  one  of  the  defenses 
is  alibi,  and  that,  if  the  jury  find  that  defend- 
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ant  waB  elaevbere  than  at  the  places  of  the 
alleged  offense,  they  sbonld  aoqnit  bim,  and 
that  "defendant  is  not  required  to  esteblish 
this  defoise,  beyond  a  reasonable  donbt,  but,  if 
from  the  whole  evidence  70a  have  a  reasonable 
donbt  of  defendant's  presence  at  the  commis- 
sion of  the  alleeed  offense,  yon  must  give  him 
the  benefit  of  uiat  doubt,  and  acquit  him,"  is 
not  erroneous  because  of  the  quoted  part. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  1852;    Dec.  Dig.  {  782.»J 

9.  Cbihinai.  Law  (J  814*)— Alibi— BviDBHCTt 
Callino  fob  Inbtbuction. 

An  instruction  on  alibi  is  not  required 
merely  becanse  the  state,  after  showing  that 
shortly  before  the  homicide  defendant  was  near 
the  scene  thereof,  introduced  evidence  of  state- 
ments of  defendant  that  he  was  not  there  for 
the  purpose  of  showing  false  statements  by 
him. 

[Eid.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  1833;    Dec.  Dig.  f  814.»] 

10.  CmMiKAi,  Law  ({  1137*>— APPEAt-lKviT- 
KD  Ebbob. 

Though  the  evidence  did  not  call  for  an 
instruction  on  alibi,  defendant,  having  asked 
for  such  an  instruction,  cannot  complain  of 
the  giving  of  an  unobjectionable  instruction  on 
the  subject 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  300T-3010;    Dec.  Dig.  |  U37.»] 

11.  HOmCIDE  (I  254*)— MCBDEB— SUKnCIENCT 
OF    BVIDBNCE. 

Evidence  in  a  homicide  case  held  to  sup- 
port a  conviction  of  murder  in  the  second  de- 
gree. 

[EJd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {}  533-538;    Dec.  Dig.  |  254.»] 

Appeal  from  Circuit  Court,  Bay  County; 
F.  H-  Trimble,  Judge. 

George  Glasscock  was  convleted  of  murder 
in  tbe  second  degree,  and  appeals.    Ai&rmed. 

On  tbe  3d  day  of  November,  1909,  the 
grand  Jury  of  Ray  county  returned  an  in- 
dictment charging  George  Glasscock  with  the 
crime  of  murder  In  tbe  first  degree.  The 
Indictment  was  In  three  counts.  In  each  of 
which.  In  slightly  varying  language,  the  de- 
fendant was  charged  with  shooting  with  a 
rifle  and  killing  Clyde  Hatfield  on  the  13th 
day  of  June,  1909.  A  demurrer,  plea  In 
abatement,  and  motion  to  quash  the  indict- 
ment were  each.  In  turn,  filed  and  overruled. 
The  state  elected  to  prosecute  for  murder 
In  the  second  degree.  The  accused  was  ar- 
raigned, entered  his  plea  of  not  guilty,  and 
was  put  upon  his  trial,  which  resulted  In  a 
verdict  of  guilty;  tbe  punishment  assessed 
being  a  term  of  15  years  in  the  penitentiary. 
Timely  motions  for  new  trial  and  In  arrest  of 
Judgment  were  filed  and  overruled,  sentence 
was  pronounced  in  conformity  with  the  ver- 
dict, and  an  appeal  was  taken  to  this  court 

The  evidence  for  the  state  tended  to  show 
that  during  the  summer  of  1909  Clyde  Hat- 
field was  living  upon  and  cultivating  a  por- 
tion of  appellant's  farm.  Bad  blood  seems 
to  have  arisen  between  the  two  men.  About 
10  days  before  the  killing  appellant,  explain- 
ing the  purchase  of  a  new  rifle,  said  he  want- 
ed to  get  rid  of  Hatfield ;  that  Hatfield  had 
stolen  about  40  of  his  chickens ;   that  he  got 


the  rifle  to  "shoot  people  off  the  place,  and 
kill  some  stray  dogs."  To  another  witness,  a 
few  days  before  Hatfield  was  killed,  appel- 
lant said  that  Hatfield  and  Vanbebber  were 
stealing  his  chickens,  and  that  Hatfield  had 
to  get  off  his  place,  or  he  would  get  him  off. 
He  added  that  he  had  a  Winchester  that 
would  kill  a  man  a  half  mile  away,  exhibited 
one  pistol,  and  declared  he  had  another  con- 
cealed on  his  person.  To  another  witness 
appellant  said  on  June  9,  1909,  that  three 
of  his  steers  had  been  shot,  and  he  believed 
Hatfield  did  It ;  that  he  thou^t  Hatfield  had 
taken  some  of  his  chickens;  that  he  had 
shot  one  Hatfield,  and  he  died  afterwards. 
On  the  next  day  he  made  like  accusations 
against  Hatfield,  inquired  for  him,  and  said 
be  was  himtlng  him.  On  the  same  day  ap- 
pellant said  to  another  witness:  "I  am  on 
the  track  of  my  man  and  can  get  him.  The 
thing  I  want  to  find  out  is  who  loaned  the 
gun.  There  is  a  certain  class  of  people  in 
this  neighborhood  you  can't  reach  by  law. 
All  the  way  you  can  reach  them  is  with  a 
gun  from  the  brush  and  let  them  find  it  out 
That's  the  way  to  do  it"  To  another  wit- 
ness appellant  said  he  thought  he  knew  who 
shot  his  steers,  and  added:  "I  think  he  has 
gone  to  the  Springs  to  see  one  of  his  aunts, 
the  party  that  I  think  done  it  I  aim  to  get 
the  B — n  of  a  b-^h  when  he  oomes  b&ck." 
It  appeared  from  the  testimony  of  other 
witnesses  that  Hatfield  had  been  In  ESxoelslor 
Springs  that  week. 

The  night  before  he  was  killed,  Hatfield 
and  his  family,  which  Included  his  wife  and 
two  small  children,  stayed  at  the  home  of  hts 
mother,  Mrs.  Ida  Hatfield,  about  five  miles 
from  the  house  in  which  he  was  living  on 
appellant's  farm.  He  had  arranged  to  move 
away  from  appellant's  farm  on  the  following 
Monday.  About  9  o'clock  on  Sunday  morn- 
ing, June  13,  1909,  Hatfield,  his  wife  and 
children,  his  sister,  a  Mrs.  Kanflman.  and 
Dave  Petty,  started  from  Mrs.  Ida  Hatfield's 
home  to  the  home  of  the  deceased  on  the 
Glasscock  farm.  In  making  the  trip  they 
passed  appellant's  house,  which  stands  near 
the  public  road.  From  this  point  they  went 
west,  thence  south,  and  theoce  east  to  the 
Hatfield  home.  The  distance  around  the 
road  from  appellant's  house  to  the  Hatfield 
home  is  about  three-quarters  of  a  mile,  but 
In  a  direct  line  through  the  field  the  dis- 
tance is  almost  exactly  a  quarter  of  a  mile. 
Petty  having  turned  off  and  gone  to  his  own 
home,  the  other  members  of  the  party  reach- 
ed the  Hatfield  home  about  9:30  o'clock  in 
tbe  forenoon.  Hatfield  harnessed  a  horse  for 
his  sister,  who  proceeded  to  her  own  home. 
He  then  carried  some  wood  into  the  house, 
kindled  a  fire,  and  shortly  before  11  o'clock 
a.  m.  started  to  a  guinea's  nest  southeast  of 
the  house,  leaving  his  wife  In  the  garden, 
where  she  busied  herself  with  getting  vege- 
tables for  dinner.    In  tbe  meantime,  a  little 
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after  10  o'clock  a.  m^  a  neighbor  named 
Fields  went  to  his  mail  box  which  stood  in 
the  road  west  of  ai%>eUant'8  residence,  and 
in  the  field  between  the  homes  of  appellant 
and  Hatfield  saw  appellant  some  350  yards 
away,  walking  sonthwfird  toward  the  Wilk- 
erson  pasture,  which  lies  sonth  of  and  ad- 
jacent to  the  Hatfield  cornfield  and  garden. 
BHelds  testified  that  appellant  bad  something 
In  bis  hand  which  looked  like  a  gun.  He 
said  in  liis  testimony  that  he  would  not 
swear  that  it  was  a  gun,  but  "it  looked  to 
be  a  gun."  Fields  had  also  seen  appellant 
a  few  minutes  l>efore  at  a  point  north  of 
where  he  saw  him  the  second  time.  Each 
time  be  was  seen  by  BHelds  appellant  was 
walking  in  a  southerly  direction.  The  sec- 
ond time  the  witness  saw  him  appellant  was 
"down  In  the  hollow."  After  leaving  his 
wife  in  the  garden,  as  above  stated,  Hatfield 
went  southeast  into  the  Wllkerson  pasture. 
Shortly  thereafter,  and  at  about  11  o'clock 
a.  m.,  Mrs.  Hatfield  heard  the  report  of  a 
gun  close  at  tiand.  She  arose  from  the 
ground,  where  she  was  sitting  beside  a  let- 
tuce bed,  and  called  her  husband,  bat  re- 
ceived no  reply.  He  was  not  in  sight,  though 
he  conld  have  t>een  seen  by  her  If  he  had 
been  standing.  Thereupon  she  hastened  to 
the  Bamett  home,  about  a  quarter  of  a  mile 
northwest  of  the  Hatfield  home.  Bamett  re- 
tamed  to  the  Hatfield  home  with  her,  and 
they  went  into  the  pasture  which  Hatfield 
had  entered  Just  before  the  firing  of  the  shot. 
At  a  point  in  this  pasture  about  30  feet  south 
of  the  garden  fence  and  200  feet  from  the 
house,  they  found  the  dead  body  of  Clyde 
Hatfield,  lying  face  downward  in  a  pool  of 
blood.    The  head  was  to  the  southwest. 

An  examination  of  the  body  indicated,  ac- 
cording to  the  witnesses  for  the  state,  that  a 
bullet  had  entered  the  bo6j  on  the  left  side 
of  the  breast,  near  the  shoulder  or  arm-pit, 
and  had  passed  out  on  the  right  side  of  the 
breast,  infilcting  a  wound  that  caused  in- 
stant deatlL  The  clothing  was  driven  into 
the  wound  on  the  left  side.  There  was  no 
evidence  of  a  struggle,  and  no  tracks  were 
found  near  the  body,  except  those  made  by 
Bamett  and  Mrs.  Hatfield  after  the  shooting, 
nor  was  there  any  indication  that  robbery 
bad  been  the  motive  for  the  killing.  No 
weapon  was  found;  neither  was  the  bullet 
found,  although  search  was  made  for  It 
The  body  was  found  in  a  "little  open  place 
which  was  surrounded  by  bmsh  and  timber." 
Behind  a  bush  about  40  feet  northeast  of 
the  point  where  the  body  was  found  several 
Imprints  of  a  portion  of  a  man's  foot  were 
discovered.  These  imprints  were  found  on 
the  east  side  of  the  bush.  The  bnsh  was 
between  the  imprints  and  the  house,  and 
the  limbs  of  the  bush,  on  the  east  side,  were 
bruised  and  scorched.  It  further  appeared 
that  a  man  could  make  his  way  from  the 
point  where  appellant  was  seen  by  Fields  to 
the  bush  l>ehind  which  the  tracks  were  founc^ 
without   exposing   himself  to  the  view  of 


persons  at  the  Hatfield  house.  Along  the 
fence  on  the  south  side  of  the  cornfield,  foot- 
prints were  found  leading  in  the  direction 
of  the  Hatfield  home.  These  footprints  were 
large,  as  were  those  near  the  bush.  After 
the  finding  of  the  body,  the  whole  country- 
side fiocked  to  the  Hatfield  hom&  Appel- 
lant, though  living  but  a  quarter  of  a  mile 
away,  did  not  go  to  the  Hatfield  home  until 
that  night,  when  he  went  In  obedience  to  a 
Bubpcena  to  attend  the  Inquest  Many  of  the 
people  who  were  at  the  Hatfield  home  in  the 
afternoon  must  necessarily  have  passed  ap- 
pellant's house  in  going  to  the  Hatfield  home. 
It  also  appeared  that  aroellant  did  not  at- 
tend the  funeral. 

Appellant's  sister-in-law,  who  was  visiting 
at  his  home  on  the  day  of  the  Idlllng,  tes- 
tified that  she,  appellant  and  appellant's 
wife  were  the  only  persons  at  appellant's 
home  on  that  day;  that  they  had  breakfast 
about  5  o'clock  a.  m.,  and  that  about  9  o'clock 
a.  m.  she  retired  to  an  upstairs  room;  that 
about  11  o'clock  a.  m.,  or  a  little  later,  ap- 
pellant's wife  came  into  the  room ;  that  after 
a  short  conversation  with  appellant's  wife 
witness  went  downstairs  and  saw  appellant 
there,  dressed,  except  as  to  his  coat  and 
shoes.  At  about  12:15  o'clock  p.  m.,  other 
witnesses,  driving  through  the  field  from  ap- 
pellant's place  to  Hatfield's,  saw  appellant 
In  his  field  about  150  or  200  yards  south  of 
his  house.  In  the  afternoon,  while  appellant 
was  riding  east  along  the  road  which  pa&ted 
his  house,  he  was  asked  by  a  witness  if  he 
had  heard  of  the  shooting  of  Clyde  Hatfield. 
H6  replied  ttiat  it  was  a  surprise  to  him,  and 
said  tliat  was  the  first  he  had  heard  of  it 
In  the  same  conversation  appellant  said  he 
had  seen  Hatfield  that  morning.  To  another 
witness  appellant  said  he  had  first  heard 
of  Hatfield's  death  when  he  was  getting 
ready  to  go  to  salt  his  cattle  at  the  Ray 
farm.  About  a  week  after  the  killing,  ap- 
pellant stated  to  a  witness  titat  he  went  to 
bed  at>out  8  o'clock  on  the  morning  Hatfield 
was  killed  and  did  not  get  up  until  1:30 
o'clock  that  afternoon.  In  August,  1909,  ap- 
pellant had  a  sale  of  his  personal  property. 

In  a  conversation  with  a  witness,  in  the 
latter  part  of  August  1909,  appellant  Xwrn- 
mentlng  upon  the  testimony  given  by  Mrs. 
Hatfield  at  the  preliminary  examination, 
said  that  she  fell  down  when  she  said  that 
the  shot  came  from  the  north;  that  it  did 
not  come  from  that  direction.  In  the 
same  conversation  appellant  also  stated  that 
Clyde  Hatfield  had  stolen  chickens  from  him, 
and  that  Gus  Vanbebber  had  hauled  them 

off ;  that  Clyde  Hatfield  was  a  G d  d — d 

s — n  of  a  b — h,  and  the  community  was 
better  off  without  him ;  that  if  he  did  kill 
him,  they  could  not  prove  it.  Speaking  of 
Vanbebber,  he  said  he  would  get  that  other 
8 — n  of  a  b — h.  To  another  witness,  speak- 
ing of  Sam  Fields,  who  had  testified  at  the 
preliminary  examination,  appellant  said  he 
thought  Fields  would  run  off;    that  Fields 
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knew  be  was  under  a  death  sentence  If  be 
testified  to  what  he  did  at  the  other  trial. 

The  evidence  introduced  on  behalf  of  the 
appellant  tended  to  show  the  following  facts: 
That  the  entrance  of  the  bullet  was  on  the 
right  Bide  of  Hatfield's  body  and  tbe  exit 
on  the  left  side.  That  on  the  day  Hatfield 
was  killed  there  was  no  fence  In  the  field 
south  of  the  Glasscock  house,  at  the  point 
where  Fields  testified  he  saw  Glasscock,  as 
stated  by  Fields  in  his  testimony.  That 
there  bad  previously  been  a  fence  there,  but 
it  bad  been  removed  before  the  date  of  tbe 
killing  of  Hatfield.  That  by  reason  of  brush 
along  the  road,  at  the  point  from  which 
Fields  testified  he  observed  appellant  going 
south  through  th6  pasture,  the  view  was  so 
obstructed  that  It  would  have  been  dl£acult 
to  have  seen  a  man  at  the  place  designated 
by  Fields.  That  at  tbe  Hatfield  borne,  on 
the  afternoon  of  the  killing,  a  witness  named 
Hyder,  addressing  several  men  in  a  general 
way,  asked:  "Did  any  one  see  George  Glass- 
cock to-day,  coming  here  or  going  away  from 
here?"  That,  in  response  to  that  Inquiry, 
the  witness  Fields  said:  "If  any  one  did,  no 
one  has  beard  of  It"  That  the  testimony 
given  by  Mrs.  Hatfield  at  tbe  trial,  in  which 
she  testified  tbat  the  report  of  the  shot  came 
from  the  southi  was  contradicted  by  her 
testimony  given  at  the  preliminary  examina- 
tion, where  she  testified  that  the  report  came 
from  the  north.  Tbat  after  Mrs.  Hatfield 
had  testified  at  the  preliminary  examination 
the  prosecuting  attorney,  in  his  argument, 
in  the  presence  and  hearing  of  Mrs.  Hatfield, 
stated  that  she  had  made  a  mistake  as  to 
the  direction  from  which  the  sound  of  the 
shot  came. 

It  was  also  shown  that  at  the  time  tbe 
appellant  was  said  by  tbe  witnesses  for  tbe 
state  to  have  stated  that  Hatfield  was  at 
"Tbe  Springs,"  and  tbat  be  would  get  him 
when  he  came  back,  appellant  knew  that 
Hatfield  had  returned  from  his  visit  at  Ex- 
celsior Springs;  that  after  Hatfield  returned 
from  Excelsior  Springs,  and  only  a  day  or 
two  before  the  date  of  the  alleged  statement 
and  threat,  appellant,  in  company  with  sev- 
^al  men,  had  seen  Hatfield  and  had  spoken 
to  him  at  the  town  of  Georgevllle.  Neither 
appellant  nor  bis  wife  testified  as  witnesses 
in  the  case. 

In  rebuttal,  the  state  introduced  evidence 
in  support  of  the  reputation  of  the  witness 
Fields  for  truth  and  veracity,  also  evidence 
contradicting  that  which  had  been  introduced 
by  the  defendant  to  contradict  Fields,  and 
also  some  further  testimony  to  show  that 
tbe  entrance  of  tbe  bullet  was  on  tbe  left 
side  of  Hatfield's  body.  This  was  tbe  sub- 
stance of  all  the  evidence. 

Jas.  L.  Farrls,  Jr.,  J.  D.  Allen,  and  Lave- 
lock  &  Kirkpatrick,  for  appellant  E.  W. 
Major,  Atty.  Gen.,  Jas.  T.  Blair.  Asst  Atty. 
Gen.,  and  Maurice  G.  Roberts,  Pros.  Atty., 
for  the  State. 


KENNISH,  P.  J.  (after  stating  tbe  facts  aa 
above).  1.  Appellant  first  assigns  as  error 
tbe  action  of  the  court  in  overruling  the 
demurrer  to  the  indictment  The  demurrer 
is  general  and  alleges  but  tbe  one  ground 
tbat  tbe  indictment  does  not  charge  tbe  com- 
mission of  any  olteaae  under  the  laws  of 
Missouri.  Tbe  Indictment  contains  three 
counts,  and  each  count  charges  the  oSenae  in 
accordance  with  precedents  which  have  re- 
ceived the  approval  of  this  court,  and  tbe 
demurrer  was  properly  overruled.  State  v. 
Hudspeth,  150  Mo.  12,  51  S.  W.  483;  State 
V.  Gray,  172  Mo.  430,  72  S.  W.  898;  State 
V.  Bailey,  190  Mo.  257,  88  S.  W.  733;  State 
V.  Heath,  221  Mo.  565,  121  S.  W.  149;  Kelly, 
Crlm.  Law  and  Prac.  i  474.  Indeed,  as  we 
understand  appellant's  assault  upon  the  In- 
dictment it  is  not  because  of  defects  appear- 
ing upon  its  face,  and  therefore  properly 
raised  by  demurrer,  but  because  of  irregu- 
larities in  tbe  impaneling  of  the  grand  Jury 
and  in  the  qualifications  of  its  members — 
questions  which  are  raised  In  this  record, 
if  at  all,  by  the  plea  In  abatement  motion  to 
quash,  and  the  evidence  introduced  In  sup- 
port thereof. 

2.  The  defendant  filed  a  plea  in  almtement 
also  a  motion  to  quash  tbe  indictment  both 
of  which  assail  the  Indictment  upon  the  same 
grounds,  namely,  because  the  statutory  re- 
quirements in  the  ordering  and  impaneling 
of  the  grand  jury  were  not  complied  with, 
and  also  because  of  the  failure  of  one  or 
more  of  the  members  thereof  to  properly 
qualify  to  serve  on  tbat  body.  This  conten- 
tion, so  strongly  urged  by  distinguished  coun- 
sel for  appellant,  is  wholly  without  merit 
Challenges  of  a  grand  Jury  or  of  its  mem- 
bers are  of  two  kinds — to  tbe  array  and  to 
the  polls.  Tbe  law  upon  the  subject  of  tbe 
right  of  challenge  in  tbe  case  of  a  grand 
Jury  is  stated  in  Bishop's  New  Criminal  Pro- 
cedure (4th  Ed.)  !  876,  as  follows:  "To  the 
Array — To  tbe  Polls. — The  challenge  is  ei- 
ther. The  former  is  for  some  imperfection 
in  tbe  constitution  of  tbe  panel;  the  latter, 
for  some  disqualification  of  a  Juror."  Sec- 
tion 5067,  Rev.  St  1909,  provides:  "Any  per- 
son held  to  answer  a  criminal  charge  may  ob- 
ject to  tbe  competency  of  any  one  summoned 
to  serve  as  a  grand  Juror,  before  he  la  sworn, 
on  tbe  ground  tbat  be  is  the  prosecutor  or 
complainant  upon  any  charge  against  such 
person,  or  that  be  is  a  witness  on  the  part 
of  the  prosecutor  and  has  been  summoned 
or  bound  in  a  recognizance  as  such,  and  if 
such  objection  be  established,  tbe  person 
so  challenged  shall  be  set  aside."  Section 
5068  provides:  "No  challenge  to  the  array 
of  grand  Jurors,  or  to  any  person  summcmed 
as  a  grand  Juror,  shall  be  allowed  in  any 
other  cases  than  such  as  are  specified  in  the 
last  section."  It  Is  disclosed  by  tbe  plea  in 
abatement  the  motion  to  quaab,  and  the 
evidence  offered  in  support  thereof  tbat  no 
objection  waa  made  to  any  membw  of  the 


Digitized  by 


Google 


Mo} 


STATE  T.  OliASSCOCK 


553 


pnnd  before  the  }nry  was  8wom  upon  either 
of  the  gronnds  enumerated  in  the  first  of 
the  above  secttons,  or  npon  any  other  ground, 
and  a  challenge  npon  a  ground  nor  author- 
ized In  the  first  section,  either  to  the  array 
or  to  the  polls,  Is  expressly  prohibited  by  the 
second  section. 

Discussing  the  intention  of  the  Legislature 
In  the  enactment  of  the  foregoing  statutes, 
tills  court  more  than  60  years  ago.  In  the 
case  of  State  ▼.  Bleekley,  18  Mo.,  loc.  cit 
431,  said:  "They  supposed  all  objection  to 
juries,  either  grand  or  petit,  must,  under  the 
laws  of  the  state,  be  made  at  the  time  when 
about  to  be  sworn,  and  for  the  causes  In  the 
statute  mentioned.  •  •  •  The  defendant 
is  not  permitted  to  question  the  manner  of 
sammoning  the  grand  Jury.  Such  a  cause  on 
■nch  a  subject  is  not  one  of  the  statutory 
jobjectlons  allowed  to  grand  Juries  or  to  a 
grand  Juror  in  our  courts,  and  none  other 
can  aTall."  See.  also.  State  v.  Crane,  202  Mo. 
54,  100  S.  W.  422;  State  t.  Sartlno,  216  Mo. 
408,  115  S.  W.  1015.  But,  even  If  the  objec- 
tions made  against  the  grand  Jury  and  its 
members  in  the  plea  in  abatement  and  the 
motion  to  quash  were  well  founded  and 
meritorious  in  the  trial  court,  they  could  not 
be  of  avail  to  the  defendant  In  this  court 
for  the  reason  that  the  plea  and  motion, 
which  are  matters  of  exception,  are  not  pre- 
served In  the  bill  of  exceptions,  and  there- 
fore are  not  t>efore  this  court  for  review. 
The  plea  in  abatement  and  the  motion  to 
gnash  are  found  in  the  record  proper,  but 
are  not  included  in  the  bill  of  exceptions. 
The  evidence  In  support  of  each  and  the  rul- 
ings of  the  court  thereon  are  preserved  in 
the  bill  of  exceptions,  but  that  is  not  enough, 
for  the  plea  and  motion  have  no  place  in 
the  record  proper,  and  it  is  as  essential  that 
they  be  incorporated  in  .the  bUI  of  exceptions 
as  in  the  case  of  motions  for  a  new  trial 
and  in  arrest  of  Judgment  State  v.  Little, 
228  Mo.  273,  128  S.  W.  971 ;  State  v.  Earll, 
225  Mo.  537,  125  S.  W.  467;  State  v.  Flnley, 
193  Mo.  202,  91  B.  W.  942;  State  v.  Hlcks, 
160  Mo.  468,  61  S.  W.  193 ;  State  v.  Wear, 
146  Mo.  162,  46  8.  W.  1099. 

S.  The  evidence  for  the  state  tended  to 
show  that  Clyde  Hatfield  was  murdered 
about  11  o'clock  on  Sunday  morning.  The 
news  soon  spread  through  the  neighborhood, 
and  within  an  hour  a  hundred  people  had 
assembled  at  the  scene  of  the  crime.  They 
came  on  horseback  and  in  vehicles,  many  of 
them  passing  on  the  public  road  near  the 
defendant's  home.  The  defendant  did  not  go 
to  the  Hatfield  home,  although  he  lived  but 
a  quarter  of  a  mile  distant  In  the  after- 
noon be  rode  to  his  pasture  in  the  other  di- 
rection. He  did  not  attend  Hatfield's  funer- 
al, nor  did  he  go  near  the  home  of  the  de- 
ceased until  compelled  to  attend  the  inquest 
under  subpoena.  Apitellant  contends  that 
the  court  committed  error  in  admitting,  over 
the  defendant's  objection,  evidence  tending 
to  prove  the  foregoing  facta     In  support 


of  this  alleged  error,  appellant  calls  atten- 
tion to  the  fact  that  the  state  had  offered 
evidence  to  show  the  existence  of  ill  will  be- 
tween the  appellant  and  the  deceased,  and 
appellant  says:  "Granting  It  to  be  true,  then 
it  would  not  be  expected  that  upon  the 
death  of  Clyde  Hatfield,  Glasscock  should  go 
over  there  and  pretend  profound  sorrow; 
to  have  done  so  would  have  been  a  badge  of 
suspicion."  The  conduct  of  the  accused 
after  the  crime,  and  his  failure  to  go  to  the 
Hatfield  home  along  with  his  neighbors  even 
after  he  knew  of  the  homicide,  was  com- 
petent evidence  tending  to  prove  a  conscious- 
ness of  guilt,  and  the  court  did  not  err  in 
overruling  the  defendant's  objections  to  such 
testimony.  The  theory  ui>on  which  such  ev- 
idence Is  admissible  is  that  consciousness  of 
guilt  is  generally  Indicated  by  the  unnatural 
acts  and  conduct  of  the  guilty  after  the  com- 
mission of  the  crime;  and  while  failing  to 
go  to  the  place  of  the  crime,  as  the  neighbors 
did,  was  unnatural  and  a  circumstance  tend- 
ing to  prove  the  guilt  of  the  defendant,  yet 
if  he  had  been  upon  the  ground  promptly 
and,  notwithstanding  the  pre-existing  ill  will, 
had  "professed  profound  sorrow,"  his  con- 
duct  might  have  been  equally  unnatural  and 
entirely  competent  for  the  consideration  of 
the  Jury  in  determining  the  question  of  his 
guilt  or  innocence.  Regardless  of  the  re- 
lations between  the  defendant  and  the  de- 
ceased, while  the  latter  was  living,  when  it 
became  known  that  the  deceased  had  been 
murdered  on  the  defendant's  farm,  in  the 
daytime,  leaving  a  widow  and  two  young 
children,  defendant's  conduct,  in  the  light  of 
human  experience,  is  not  easily  explained  on 
the  theory  of  the  ill  will  which  must  have 
ended,  at  least  so  far  as  deceased  was  con- 
cerned, with  his  death.  Neither  Is  It  prob- 
able that  an  Innocent  neighbor  would  under 
such  tragic  circumstances  stop  to  speculate 
as  to  whether  his  conduct  in  going  to  the 
scene  of  the  crime  and  rendering  such  as- 
sistance as  was  in  his  power  in  caring  for 
the  dead  or  in  apprehending  the  criminal 
would  be  a  "badge  of  suspicion."  In  any 
event  if  the  evidence  of  the  ill  will  existing 
between  the  defendant  and  the  deceased  was 
a  satisfactory  explanation  of  the  defendant's 
conduct  the  latter  was  given  the  full  benefit 
of  it  and  it  was  a  question  for  the  Jury  to 
consider  with  the  other  circumstances  of 
the  case. 

Witnesses  Fields  and  Swofford  testified  in 
behalf  of  the  state  as  to  where  the  defend- 
ant was  at  certain  times  on  the  morning  of 
the  day  of  the  homicide.  Another  witness 
for  the  state  testified  as  to  statements  made 
by  the  defendant  to  the  effect  that  he  was 
not  at  the  places  mentioned  as  testified  to  by 
the  witnesses  Fields  and  Swofford.  Upon 
this  state  of  facts  appellant  contends,  as  we 
understand  it  that  as  the  state  had  located 
the  defendant  by  the  testimony  of  the  wit- 
nesses named,  It  was  not  competent  for  the 
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state  to  prove  statements  and  declarations 
made  by  the  defendant  contradictory  of  tbe 
testimony  of  said  witnesses.  Whether  the 
testimony  of  the  witnesses  for  tbe  state  fur- 
nished a  sufficient  basis  for  tbe  defense  of 
alibi  or  not,  tbe  state  bad  tbe  undoubted 
right  to  proye  that  the  defendant  made  false 
statements  as  to  his  whereabouts  at  tbe  time 
of  the  homicide  as  a  circumstance  In  tbe 
case  tending  to  prove  consciousness  of  guUt 
Tbe  principle  of  law  applicable  in  such  cas- 
es  is  stated  as  follows:  "Tbe  fact  of  the 
utterance  of  falsehoods  by  tbe  accused  to  ex- 
culpate himself,  the  falsehoods  being  satis- 
factorily proved,  is  relevant  to  show  a  con- 
sciousness of  guilt."  12  Cyc.  398;  State  v. 
White,  189  Mo.,  loc.  clt.  351,  87  S.  W.  1188. 

4.  Eleven  witnesses  for  tbe  state  testified 
to  threats  of  the  most  incriminatory  char- 
acter made  by  tbe  defendant  against  the 
deceased  shortly  before  tbe  murder,  also  evi- 
dence as  to  profane  and  vile  epithets  spoken 
by  tbe  defendant  of  the  deceased,  even  after 
the  latter's  death.  It  Is  stated  in  appel- 
lant's bri^  that  this  evidence  was  admitted 
"over  tbe  objections  of  tbe  defendant"  We 
have  examined  the  testimony  of  each  of  the 
witnesses  named,  and  have  failed  to  find  that 
any  objection  was  made  to  the  admission  of 
such  testimony.  Therefore  the  point  now 
made  as  to  tbe  admissibility  of  such  testi- 
mony is  not  before  this  court  for  review, 
and  we  shall  not  notice  It  further  or  the  ar- 
gument of  the  appellant  thereon,  except  to 
state  that  we  think  this  testimony  was  not 
only  competent,  but  that  it  supplied  tbe  most 
cogent  proof  of  tbe  motive  for  tbe  crime. 

5.  On  tbe  question  of  alibi,  the  court,  of 
Its  own  motion,  gave  the  following  instruc- 
tion: "One  of  tbe  defenses  interposed  by 
tbe  defendant  In  this  case  is  what  is  luiown 
as  an  alibi ;  that  is,  that  defendant  was  not 
present  at  the  time  and  place  of  tbe  alleged 
offense,  but  was  elsewhere.  If  you  find  from 
tbe  evidence  in  tbe  case  that  tbe  defendant 
was  elsewhere  than  at  the  place  of  the  al- 
leged offense,  then  you  should  find  tbe  de- 
fendant not  guilty.  The  defendant  is  not  re- 
quired to  establish  this  defense  beyond  a 
reasonable  doubt,  but,  If  from  tbe  whole  ev- 
idence you  have  a  reasonable  doubt  of  tbe  de- 
fendant's presence  at  the  commission  of  the 
alleged  offense,  you  must  give  him  the  bene- 
fit of  tbat  doubt  and  acquit  him."  Appellant 
complains  of  error  In  the  giving  of  the  fore- 
going instruction,  not  because  an  instruction 
on  tbe  subject  of  alibi  was  given  by  the 
court,  for  tbe  defendant  bad  requested  such 
an  instruction,  but  because  the  Jury  are  in- 
structed tbat  "the  defendant  is  not  required 
to  establish  this  defense  beyond  a  reasonable 
doubt,  but,  if  from  the  whole  evidence  you 
have  a  reasonable  doubt  of  the  defendant's 
presence  at  the  commission  of  the  alleged  of- 
fense, you  must  give  bim  the  benefit  of  that 
doubt  and  acquit  bIm."  The  instruction 
fairly  and  correctly  states  the  law  upon  the 
defense  of  alibi,  and  does  not  materially  dif- 


fer from  instruction  N  asked  by  the  defend- 
ant upon  tbe  same  subject.  Tbe  langnage  in 
the  instruction  as  given  by  the  court,  of 
which  complaint  is  made,  and  not  included 
in  instruction  N  requested  by  tbe  defendant, 
is  found  in  an  instruction  upon  the  subject 
of  alibi  recently  approved  by  this  court 
State  T.  Barton,  214  Mo.  316, 113  S.  W.  IIU ; 
State  V.  GoBbenberry,  157  Mo.  168,  56  S.  W. 
737;  State  V.  Bryant,  134  Mo.  252,  35  S.  W. 
597.  The  only  basis  for  an  instruction  upon 
the  subject  of  alibi  was  tbe  evidoice  intro- 
duced by  the  state  tending  to  prove  that  tbe 
defendant  made  false  statements  as  to  bis 
whereabouts  about  tbe  time  of  the  commis- 
sion of  the  crime;  tbe  evident  purpose  of 
such  testimony  being  to  show  tlie  conscions- 
nees  of  guilt  of  the  accused  as  a  circum- 
stance in  the  case.  No  evidence  was  offered 
upon  this  defense  by  tbe  defendant  Under 
this  condition  of  the  evidence,  the  law  rela- 
tive to  the  defense  of  alibi,  as  given  by  this 
court  in  the  case  of  State  v.  White,  189  Mo., 
loc.  cit  351,  87  S.  W.  1188,  is  peculiarly  in 
point  The  court  said:  "Tbe  defense  of  an 
alibi  was  not  interijosed  in  this  cause,  and 
no  testimony  was  offered  by  the  defendant 
on  that  subject.  The  testimony  of  tbe  state 
could  not  have  furnished  the  basis  for  an 
instruction  upon  the  defense  of  alibi,  for  ttie 
reason  that  the  statement  of  the  defendant 
made  to  witnesses  introduced  in  evidence 
that  be  was  not  present  at  the  scene  of  tbe 
murder  was  for  tbe  sole  purpose  of  showing 
its  falsity,  and  upon  tbe  theory  tbat  such 
falsft  statement  was  a  circumstance  for  the 
consideration  of  the  jury."  However,  as  an 
instruction  upon  tbe  defense  of  alibi  was 
asked  by  tbe  defendant  and  such  an  instruc- 
tion, free  from  objection,  was  given  by  the 
court,  it  is  obvious  that  appelant  has  no  Just 
ground  of  complaint,  and  the  subject  need 
not  be  further  pursued. 

6.  Twenty-one  instructions  were  given  to 
the  Jury,  eight  of  which  were  given  at  the 
request  of  the  state,  five  at  tbe  request  of 
the  defendant,  and  eight  by  tbe  court  of  Its 
own  motion.  Tbe  only  instruction  given  of 
which  complaint  is  made  in  this  court  is  the 
Instruction  upon  the  defense  of  alibi  already 
considered.  Therefore,  so  far  as  tbe  instruc- 
tions are  concerned,  It  only  remains  to  be 
considered  whether  the  court  erred  in  refus- 
ing Instructions  A  to  P,  inclusive,  asked  by 
the  defendant  and  whether  tbe  court  erred 
in  not  fully  instructing  the  Jury  on  the  es- 
sential elementa  of  tbe  crime  charged  and 
the  defense  Interposed  thereto.  Several  ot 
tbe  refused  Instructions  were  given  by  the 
conrt  In  modified  form,  and  were  as  favor- 
able to  the  defendant  as  be  was  entitled  to. 
Others  were  upon  subjects  which  were  fully 
covered  by  instructions  given,  and  which  de- 
clared the  law  in  accordance  with  the  de- 
cisions of  this  court  It  is  sufficient  to  say 
upon  this  point  that  we  have  carefuly  com- 
pared the  refused  Instructions  with  the  in- 
structions given,  and  we  are  satisfied  that 
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the  court  fnlly  Instracted  the  Jury  in  ac- 
cordance with  the  reqnliements  of  the  law, 
and  that  there  Is  no  merit  In  defendant's 
complaint 

7.  Upon  the  request  of  the  defendant,  the 
Goart  reporter  took  down  the  entire  closing 
address  of  the  prosecuting  attorney  to  the 
Jury,  and  the  same  Is  set  forth  In  extenso  In 
the  bin  of  exceptions.  During  the  course 
of  the  argument  of  the  prosecuting  attor- 
ney, many  objections  were  made  by  counsel 
for  defendant,  on  tbe  ground  of  Improper 
conduct  in  the  remarks  made  and  the  lan- 
gvtAge  used.  Some  of  the  objections  thus  in- 
terposed were  sustained  by  the  court,  and 
the  prosecuting  attorney  in  such  instances 
was  properly  rebuked  and  admonished.  The 
remarks  to  which  objections  were  made,  but 
not  sustained,  are  contained  in  the  fifteenth, 
sixteenth,  seventeenth,  and  eighteenth 
grounds  of  the  motion  for  a  new  trial.  Some 
of  tbe  remarks  of  which  complaint  is  thus 
made  were  in  response  to  statements  and 
cliallenges  made  In  the  argument  of  counsel 
for  defendant.  The  prosecuting  attorney  In 
some  respects  has  an  advantage  over  coun- 
sel for  the  accused  in  the  presentation  of  the 
cause  to  the  Jury,  and  for  that  reason  and 
because  of  the  limits  prescribed  by  the  law 
courts  jealously  guard  the  rights  of  the  de- 
fendant, and  will  not  hesitate  to  grant  a  new 
trial  on  that  ground  alone  when  It  Is  made 
to  appear  that  the  representative  of  the 
state^  in  his  address  to  the  Jury,  directly  or 
indirectly,  overstepped  the  bounds  of  legiti- 
mate argument,  and  by  so  doing  deprived  the 
accused  of  any  right  with  which  the  law  has 
clothed  him.  In  this  case  the  address  of  tbe 
prosecutor  was  an  ingenious,  strong,  and 
most  forcefnl  appeal  to  the  Jury,  and  while 
at  certain  points,  whm  objections  were  made 
bat  not  sustained,  a  near  approach  was  made 
to  the  limits  of  what  was  permissible  In  ar- 
gument, yet,  after  a  full  consideration  of 
the  subject,  we  cannot  say  that  he  was 
guilty  of  misconduct  prejudicial  to  the  rights 
of  the  defendant. 

&  It  is  finally  contended  that  the  verdict 
is  not  supported  by  substantial  evidence.  A 
fnll  statement  of  the  material  facts  npon 
which  the  state  relies  to  sustain  the  verdict 
accompanies  this  opinion,  and,  without  re- 
peating them  here,  we  shall  dispose  of  this 
contention  by  stating  our  conclusion  that  the 
evidence  is  amply  sufficient  to  support  the 
verdict  of  the  Jury. 

The  case  was  ably  tried  and  hotly  contest- 
ed in  the  trial  court  It  has  been  fully  and 
ably  presented  to  this  court  The  defendant 
bas  been  accorded  and  has  availed  himself 
of  every  right  guaranteed  by  the  law  to  a 
person  accused  of  crime,  and,  as  the  record 
is  free  from  prejudicial  error,  tbe  Judgment 
should  be  affirmed.    It  is  so  ordered. 

FERRISS  and  BROWN,  JJ.,  concur. 


STATB  V.  WHITSETT. 

(Supreme  Court  of  Miuouri,  Divigion  No.  2. 

Dec.  31, 1910.    Rehearing  Denied  Feb. 

14,  1911.) 

1.  Homicide  (}  840*)— Appeai^—Habkuss  Eb- 

BOB— iNSTBUCnOR. 

^  Under  Rev.  St  1899,  S  2369  (Ann.  St 
1906,  p.  1457  [Rev.  St  1909,  {  4903]),  provid- 
ing that  any  person  found  guilty  of  murder  in 
tbe  second  degree  shall  be  punished  according 
to  the  verdict,  though  the  evidence  shows  him 
Rullty  of  a  higher  degree,  and  section  2.535  (page 
1509  [Rev.  St  1909,  f  511S]),  providing  that 
no  judgment  of  conviction  shall  be  affected 
because  the  evidence  shows  that  the  defendant 
is  guilty  of  a  higher  degree  of  the  offense,  a 
person  found  guilty  of  murder  in  the  second 
degree  under  an  indictment  charging  mnrder 
in  the  first  degree  cannot  complain  of  an  in- 
struction on  the  lower  grade  of  the  offense, 
though  the  evidence  tendoi  to  show  bim  to  be 
guilty  of  the  higher  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  »  715-720;    Dec.  Dig.  i  340.»] 

2.  Criminal  Law  (I  938*)  —  New  Tbial  — 
Nbwly  Discovebed   Evidence— Elements. 

To  entitle  accused  to  a  new  trial  for  new- 
ly discovered  evidence,  he  must  show  that  the 
evidence  has  come  to  his  knowledge  since  the 
trial,  that  it  was  not  owing  to  want  of  dili- 
gence that  it  did  not  come  sooner,  that  It  would 
probably  produce  a  different  result  that  it  is 
not  cumulative  only,  that  the  affidavit  of  the 
witness  himself  should  be  produced  or  Its  sl>- 
sence  accounted  for,  and  that  the  object  of 
the  testimony  is  not  merely  to  impeach  tbe  cliar- 
acter  or  credit  of  a  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal  La^, 
Cent  Dig.  If  2306-2317 ;  Dec.  Dig.  i  938.*] 

8.  Cbiminal  Law  (f  942*)  —  New  Tbial  — 
Newlt  Discovebed  Evidence— Impeaching 
Evidence. 

Newly  discovered  evidence  that  a  witness 
for  the  state  bad  been  convicted  of  a  felony  and 
also  of  violating  an  ordinance,  which  convic- 
tions he  denied  on  cross-examination,  is  not 
ground  for  a  new  trial,  being  merely  impeaching 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2331,  2332;    Dec.  Dig.  i  942.*] 

4.  Cbiminal  Law  (|  941*)  —  New  Tbial  — 
Newlt  Discovebed  Evidence  —  Cumula- 
tive Evidence. 

Where  the  testimony  of  a  state  witness 
was  impeached  by  three  witnesses  for  defendant 
newly  discovered  evidence  of  former  convictions 
of  the  witness  was  not  ground  for  new  trial, 
being  merely  cumulative. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  il  2328-2330;    Dec.  Dig.  {  941.*] 

5.  Cbiminal  Law  (J  939*)  —  New  Trial  — 
Newlt  Discovebed  Evidence- Diligence 
OF  Accused. 

Newly  discovered  evidence  of  convictions 
of  a  witness  for  tbe  state  is  not  ground  for 
new  trial,  where  no  diligence  was  shown  by 
accused  or  his  counsel  in  investigating  the  for- 
mer life  of  tbe  witness,  though  the  fact  that 
he  would  testify  and  the  nature  of  his  testi- 
mony were  known  long  before  the  trial. 

(E>3.  Note.— For  other  cases,  see  Criminal  I.aw, 
Cent  Dig.  |(  2318-2323 ;    Dec.  Dig.  §  939.*] 

8.  Cbiminal  Law  (§  628*)— Tbial— Prelimi- 
NABT  Proceedings— Indobsement  of  Wit- 
nesses ON   Information. 

The  failure  to  indorse  the  name  of  a  wit-> 

ness  for  the  state  on  tbe  information  is  not 
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Round  for  reversal,  where  the  defendant  knew 
before  the  trial  that  the  witness  was  to  appear. 
[Eld.  Note.— For  other  cases,  see  Criminal  Lav, 
Cent.  Dig.  H  140»-1419;    Dec.  Dig.  f  628.*] 

7.  Cbiviral  IjAw  (I  936*)— Nkw  Tbial— Suk- 

PBISf. 

Failure  to  move  for  a  continuance  on  the 
eronnd  of  sarprise,  when  a  witness  is  called 
by  the  state  wnose  name  was  not  indorsed  on 
the  information,  is  a  waiver  of  any  right  to 
complain  of  surprise. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S!  2299-2305;    Dec.  Dig.  {  936.»] 

8.  WlTNEBBOBB  (S  79*>— COMPBTENCT- DETEBia- 
KATION. 

Whether  a  witness  is  sane  is  a  question 
going  to  his  competency  and  is  for  the  conrt 
and  not   for   the   jury. 

[Ed.  Note.— For  other  cases,  see   Witnesses, 
Cent  Dig.  H  201-204;    Dec.  Dig.  |  79.*] 

9.  WiTNESBES  (§  79*)— COMPETENOT— DETBRMI- 
NATIDN. 

The  contention  that  the  testimony  of  a 
witness  should  have  been  excluded  because  be 
was  of  unsound  miod.  and  that  it  was  error 
to  refuse  to  permit  defendant  to  prove,  after 
be  had  testified,  that  he  was  of  unsound  mind, 
cannot  be  sustained,  where  there  was  no  re- 
quest that  the  court  examine  the  witness  on 
his  voir  dire  to  discover  his  condition  of  mind 
nor  to  exclude  tbe  testimony,  on  the  ground 
stated. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ii  201-204;   Dec.  Dig.  f  79.*] 

10.  Homicide  (H  156,  158*>— B^?IDKNCB— Mai- 

ICE 

In  a  prosecution  for  homicide,  testimony 
that  three  months  after  the  killing,  defendant 
said  that  he  wanted  to  sell  a  brother  of  tlie 
deceased  a  monument  for  the  gravej  and  testi- 
mony as  to  threats  by  defendant  against  deccajs- 
ed  two  years  before  the  crime  and  as  to  a  re- 
mark indicating  malice  toward  the  deceased, 
made  by  defendant  in  tbe  graveyard,  where, 
and  some  months  after,  deceased  was  buried, 
was  admissible  to  show  malice  on  the  part  of 
defendant 

[Ed.   Note.— For  other   cases,  see  Homicide, 
Cent  Dig.  H  286,  287,  293-296;    Dec.  Dig.  H 

156,  isa*] 

11.  Homicide  (f  158*)— Bvidbnob— Thbbatb— 
Remoteness. 

The  competency  of  threats  by  defendant, 
as  evidence  in  a  prosecution  for  homicide,  is 
not  affected  by  their  nearness  or  remoteness, 
which  go  only  to  tbe  weight  of  the  evidence. 

[Ed.   Note.— For  other   cases,   see   Homicide, 
Cent.  Dig.  {f  293-296 ;    Dec.  Dig.  i  158.*] 

12.  Cbimiwai,  Law  (8  1065*)— Appeai^Pbes- 
ERTATioN  OP  Question B  in  Tbiai.  Coubt— 
Aboumentb  op  Counsel. 

Where  defendant  failed  to  except  to  the 
court's  failure  to  rule  on  an  objection  to  an 
argument  of  the  prosecuting  attorney,  the  point 
is  not  open  for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  fS  2666,  2667;  Dec.  Dig.  ^  1055.»] 

la  Cbiminal  Law  (J  1129»)— Appeal— Rec- 
ord—Mattebs  Peebented  fob  Review. 
The  court  on  appeal  will  not  search  the 

record    for   errors  in   instructions   and   in    the 

exclusion    of   testimony,    where    they   are   not 

specifically  pointed  out 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 

Cent  Dig.  SI  2964-2964;   Dec.  Dig.  {  1129.  •] 

Appeal  from  Circuit  Court,  Ray  County; 
Francis  H.  Trimble,  Judge. 


John  Wbitsett  was  convicted  of  mnrder  la 
the  second  degree,  and  appeals.    AfOtmed. 

Jas.  Lt.  Farris,  Jr.,  for  appellant.  E.  W. 
Major,  Atty.  Oen.,  and  Jno.  M.  Atkinson,  for 
the  State. 

BURGESS,  J.  At  the  October  term,  1909, 
of  the  circuit  conrt  of  Ray  county,  under  an 
Information  charging  him  with  murder  In 
the  first  d%ree  for  the  killing  of  Albert 
Albright,  the  defendant  was  convicted  of 
murder  In  tbe  second  degree,  and  his  punish- 
ment assessed  by  the  jury  at  Imprisonment 
in  tbe  penitentiary  for  30  years.  From  the 
judgment  of  conviction  defendant  appeals  to 
this  court  and  assigns  error. 

Albert  Albright,  the  deceased,  was  a  farm- 
er and  school  teacher  ilving  In  the  north- 
west part  of  Ray  county.  For  some  months 
prior  to  his  death  he  bad  been  teaching 
school  at  a  place  about  four  miles  north  of 
bis  home.  On  tbe  29th  day  of  October,  1908; 
about  4  o'clock  in  the  afternoon,  be  left  his 
school,  and,  as  was  his  custom,  drove  to- 
wards home  In  a  buggy.  About  6:30  that 
evening,  be  was  traveling  south  along  the 
public  road,  known  as  the  "Slip-up"  road, 
and  when  about  210  feet  northwest  of  the 
residence  of  William  Keene  he  was  shot  from 
ambush,  and  his  body  was  found  on  the  pub- 
lic roadside,  pierced  by  five  bullet  wounds. 
There  was  no  witness  to  the  'tragedy ;  but 
neighbors  heard  the  report  of  the  shotgun 
at  the  time,  as  well  as  the  noise  of  a  team 
running  away.  A  little  north  of  where  the 
body  was  discovered  were  found  the  hat  and 
whip  of  the  deceased,  and  a  short  distance 
further  north  were  found  gun-wada  scattered 
in  tbe  public  road.  There  were  some  trees 
and  underbrush  on  the  east  side  of  the  road, 
near  the  scene  of  the  killing,  and,  also, 
on  the  east  side  near  and  opposite  tbe  point 
where  tbe  gun-wads  were  found  was  a  shal- 
low ravine  containing  considerable  under- 
growth and  deadwood. 

Whitsett  and  the  deceased  lived  on  adjoin- 
ing farms,  about  a  mile  and  a  half  distant 
from  the  home  of  William  Keene,  and  had 
some  serious  dlfilculty  over  a  boundary  fence 
about  two  years  prior  to  the  tragedy.  They 
bad  an  encounter,  one  using  a  rock  and 
the  other  a  rifle,  and  Albright  shot  out  one 
of  Whitsett's  eyes.  A  few  months  there- 
after Albright  was  tried  in  the  circuit  court 
of  Ray  county  upon  the  charge  of  assault 
with  intent  to  kUl  Whitsett,  and  was  acquit- 
ted on  the  grounds  of  self -defense.  The  Ul 
feeling  engendered  by  the  trouble  and  strife 
between  tbe  two  men  continued,  the  evidence 
shows,  until  the  day  of  Albright's  death,  and 
the  defendant  made  many  threats  against 
the  deceased. 

The  defendant  endeavored  to  prove  an 
aUbl.  He  did  not  testify  at  the  trial ;  but 
he  did  testify  at  the  preliminary  bearing, 
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and  a  part  of  Ms  testimony  glTm  at  that 
time  was  Introduced  by  the  state  as  admls- 
stDns  against  bliu,  and  the  defendant  Intro- 
duced the  remainder  of  such  testimony.  Ac- 
cording to  this  testimony,  defendant  left  his 
home  on  the  morning  of  the  day  the  killing 
occurred,  and  went  to  the  house  of  James 
Gulley,  a  neighbor,  and  got  his  shotgun, 
which  be  loaned  to  Oulley  some  months  be- 
fore. He  took  his  shotgun  home,  reaching 
there  between  2  and  3  o'clock  in  the  after- 
noon. He  then  left  his  home,  with  a  pistol* 
in  his  pocket,  placed  the  shotgun  in  the 
smokehouse,  and  proceeded  to  the  home  of 
William  Eeene,  where  he  was  informed  by 
Mrs.  Keene  that  Mr.  Keene  and  his  grand- 
son, Grafton  Keene,  had  gone  to  LAWson. 
Defendant  then  went  to  the  home  of  James 
Bassett,  less  than  a  quarter  of  a  mile  dis- 
tant from  the  Eeene  home,  and  north  there- 
of. Some  time  before  sundown,  the  defend- 
ant, as  he  testified,  parted  with  Mr.  Bassett 
in  a  comfleld,  where  Bassett  was  gathering 
com  and  throwing  it  into  a  wagon.  This 
cornfield,  as  the  evidence  shows,  lay  l>etween 
the  Bassett  and  Keene  homes,  and  the  place 
where  the  men  parted  was  less  than  an 
tightb  of  a  mUe  from  the  scene  of  the  kill- 
ing. By  actual  experiment  it  was  shown 
that  the  distance  could  be  walked  in  five 
minutes.  After  parting  with  Mr.  Bassett, 
the  defendant  proceeded  south  at  an  ordinary 
gait,  to  the  southwest  comer  of  the  Keene 
bouse,  where  he  turned  east  on  the  public 
bighway,  and  had  gone  but  a  little  distance 
in  that  direction  when  he  heard  the  report 
of  a  shotgun.  He  turned  back  and  went  to 
the  Keene  house,  where  he  stayed  for  about 
half  an  hoar.  While  there,  one  Wick  Bowen, 
a  neighbor,  came  along  and  informed  the 
people  in  the  bouse  that  there  was  a  man 
shot  in  the  public  road  and  that  he  thought 
he  was  dead.  Whitsett  did  not  go  out  with 
the  others  to  see  who  the  dead  man  was,  but 
excused  himself,  saying  that  he  could  not 
see,  and  then  left  for  his  home.  He  further 
testified  at  the  preliminary  hearing  that  be 
did  not  know  until  the  following  morning 
who  it  was  that  was  shot  and  killed,  and 
then  Grafton  Keene  was  the  person  who 
gave  him  such  information.  On  the  way  to 
tbe  Keene  residence  that  morning,  he  saw 
and  had  some  conversation  with  one  John  S. 
Carey.  The  defendant's  family,  according  to 
bis  testimony,  stayed  at  the  home  of  William 
Carey,  a  neighbor,  the  night  of  tbe  tragedy. 

The  evidence  on  the  part  of  the  state 
showed  that  tbe  deceased  was  wearing  two 
overcoats  at  the  time  he  was  shot  and  killed, 
and  that  there  were  five  bullet  wounds  in  his 
body;  the  bullets  entering  the  left  side,  and, 
according  to  the  testimony  of  a  physician, 
coming  from  a  southeasterly  direction. 

Grafton  Keene  testified  for  the  state  that 
be  was  at  the  home  of  liis  grandfather,  Wil- 
liam Keene,  on  the  evening  of  October  29, 
19U6.    Between  6  and  7  o'clock  that  evening, 


he  heard  the  report  of  a  shotgun,  tbe  sound 
coming  from  a  northwesterly  direction,  and 
he  then  heard  the  noise  made  by  a  team  run- 
ning away.  He  went  to  the  door  and  looked 
out,  but  saw  no  one.  A  few  minutes  later, 
the  defendant  came  to  the  door  and  knocked. 
He  was  admitted  by  the  witness.  The  de- 
fendant was  Invited  to  eat  supper  there,  and 
he  did  so.  After  supper,  one  Wick  Bowea 
came  to  the  house  and  called  for  Graftoi> 
Eeene  and  told  him  that  there  was  a  man, 
lying  in  the  road  and  that  he  thought  he  was 
dead.  The  witness  told  Whitsett  what  he 
bad  Just  heard,  and  asked  him  to  go  with 
him  to  Investigate.  Defendant  replied:  "I 
can't  go.  It's  too  dark.  I  can't  see."  Wit- 
ness had  a  lamp  ready  at  the  time.  The  de- 
fendant, after  prolonging  his  stay  a  few 
minutes,  left  for  home.  Keene  and  Bowen 
called  on  some  neighbors  to  go  with  them  to 
investigate,  and  when  they  found  the  body 
they  recognized  it  as  that  of  Albert  Albright 

John  S.  Carey  testified  that  as  the  defend- 
ant was  going  toward  the  Keene  home,  the 
morning  after  the  shooting,  he  accosted  him 
(witness)  and  said,  "The  man  on  the  hill  Is 
dead."  Upon  being  asked  whom  be  meant, 
Whitsett  repUed,  "Albert  Albright"  This 
testimony  is  very  important  for  the  reason 
of  the  fact  that  defendant  testified  at  the 
preliminary  hearing  that  Grafton  Eeene  was 
the  first  person  to  tell  him,  next  morning,  the 
name  of  the  person  killed.  At  the  time  of  the 
conversation  with  Carey,  defendant  was  on 
ills  way  to  the  Keene  house,  where,  as  be  tes- 
tified, be  learned  that  Albright  was  the  man 
who  was  shot  down  the  evening  before.  De- 
fendant on  bis  way  back  from  Eeene'a  had 
another  conversation  with  the  witness  about 
tbe  killing,  and  then  said  that  Grafton  Keene 
told  blm  tliat  Albright  was  shot  in  the  neck. 
This  witness  also  testified  ttiat  he  was  a  wit- 
ness at  the  preliminary  examination,  held 
at  Enmira,  and  that  while  there  he  was  asked 
by  tbe  defendant  to  change  his  testimony  so 
as  to  make  it  appear  that  the  conversation 
between  them  as  to  the  killing  of  Albright 
was  had  tbe  second  time  they  met,  as  the  de- 
fendant was  returning  from  Keene's  bouse, 
and  not  before. 

James  Gulley,  a  neigbt)or  of  tbe  defendant, 
testified  that  he  was  at  tbe  defendant's 
bouse  tbe  first  Sunday  after  the  preliminary 
examination  referred  to,  and  that  defendant 
stated  to  him  that  .he  was  standing  north- 
west of  Keene's  house  when  Albert  Albright 
came  down  the  road  in  a  trot,  and  slacked  up 
as  he  got  even  with  defendant's  position; 
tliat  defendant  then  remarked  to  the  witness, 
"That  was  a  pretty  good  shot  for  a  blind 
man  to  put  five  bullets  through  a  man  ant 
of  six." 

Elijah  W.  Colley  testified  that,  before  de- 
ceased was  tried  for  assaulting  Whitsett,  the 
latter  said  to  him  that,  "He  would  wait  till 
after  the  court  decided,  and  If  tbe  court 
didn't  he  would  act" 
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John  Greenlee,  a  witness  for  the  state,  tes- 
tified that,  some  time  after  the  first  tronble 
between  defendant  and  the  deceased,  the  de- 
fendant remarked  to  him,  "Its  a  long  lane 
that  has  no  torn,  and  I  will  get  even  with 
him  some  day." 

John  Burgess  testified  that  abont  three 
years  before  the  trial  In  this  case  he  was  at 
defendant's  house,  and  that  defendant  asked 
him  If  he  could  "plan  a  way  for  him  to  get 
Mr.  Albright  aver  to  his  house  so  he  could 
kill  him."  The  witness  further  testified  that 
he  was  attending  the  funeral  of  a  friend 
who  was  Interred  In  the  same  graveyard 
which  contained  the  remains  of  the  deceased, 
and  that  defendant  there  said  to  him,  "Where 
is  that  devil  burled  at  In  this  graveyard?" 

Ed  Bowen  and  Wick  Bowen  testified  for 
the  state  that  as  they  were  traveling  on  the 
road,  near  the  scene  of  the  crime,  the  morn- 
ing after  the  tragedy,  they  saw  defendant 
standing  at  the  north  side  of  the  ravine  al- 
luded to;  that  they  stopped  and  told  him 
that  Albright  was  dead ;  that  the  defendant 
said,  "Dead?"  and  they  replied,  "Yes,  dead." 

Thorton  Giorham,  constable,  testified  that 
he  arrested  the  defendant  and  brought  him 
before  Justice  Crowley.  This  witness  was 
asked  to  state  what  Whitsett  said  when 
asked  whether  he  was  guilty  or  not  guilty. 
Witness  answered:  "He  didn't  make  any 
answer  the  first  time  he  was  asked,  and  the 
Judge  asked  him  again,  and  he  said  that  they 
would  have  to  prove  it  on  him.  And  the 
Judge  told  him  that  it  would  be  necessary  to 
state  whether  he  was  guilty  or  not  guilty, 
but  I  hardly  think  he  ever  did  answer  the 
question  properly.  Q.  Did  he  ever  say  el-; 
ther  that  he  was  not  guilty?    A.  No,  sir." 

Will  IfcCowen  testified  that  he  had  a  con- 
versation with  the  defendant  on  a  train  In 
February,  1909,  soon  after  this  case  was  con- 
tinued the  first  time.  They  were  returning 
from  Richmond  at  the  time.  Whitsett  ask- 
ed McCowen  if  Monroe  Albright,  a  brother 
of  the  deceased,  was  on  the  train.  Mc€k)wen 
asked  him  what  he  wanted  to  see  Monroe 
Albright  about  Whitsett,  after  showing  Mo- 
Cowen  a  pamphlet  containing  a  picture  of 
a  monument,  said  to  him,  "I  want  to  sell 
Monroe  a  monument  for  his  brother's  grave." 

Frank  Allen,  who  was  a  prisoner  in  the 
county  Jail  at  the  time  defendant  was  In- 
carcerated there,  testified  that  Mrs.  Whitsett 
came  to  see  the  defendant  In  the  Jail  soon 
after  his  arrest,  and  that  he  overheard  the 
conversation  between  them.  Mrs.  Whitsett, 
as  the  witness  testified,  informed  the  defend- 
ant that  there  was  somebody  around  the 
house  a  night  or  two  previously,  and  Whit- 
sett asked  her  who  It  was.  She  told  him 
she  was  afraid,  and  did  not  go  out  to  see. 
Whitsett  asked,  "Has  anybody  been  there 
to  see  about  those  guns?"  She  answered, 
"No,"  and  then  he  said,  "Well,  when  you  go 
back,  be  sure  as  hell  to  take  those  loads 
out."  He  further  said,  "They'd  better  look 
out,  for  there  Is  one  fellow  eating  breakfast 


In  hell  now,  and  there  will  be  some  one  else 
to  help  him." 

James  Bassett,  who  was  the  last  person 
to  see  Whitsett  before  the  tragedy,  testified 
for  the  state  that  Whitsett  and  he  parted 
in  a  cornfield  a  short  distance  from  the  scene 
of  the  killing;  tiiat  when  Whitsett  left  he 
went  In  the  direction  of  the  Keene  house; 
that  they  parted  before  sundown,  or  about 
5  o'clock.  According  to  Bassett's  testimony, 
he  then  gathered  a  load  of  com,  took  It 
home,  unloaded  It  in  a  crib,  drove  to  the 
bam,  unharnessed  and  watered  his  horses, 
turned  them  loose  in  the  pasture,  walked 
back  to  bis  house,  washed  his  face,  and  then, 
as  he  was  getting  ready  to  eat  supper,  he 
heard  the  report  of  a  shotgun  in  a  souther- 
ly direction.  Just  prior  to  that  he  heard  the 
noise  made  by  a  vehicle  passing  by  his  house. 

Henry  W.  Smith,  another  witness  for  the 
state,  testified  to  certain  admissions  and 
statements  made  by  the  defendant  at  bis 
home  on  the  night  after  his  preliminary  ex- 
amination, as  follows:  "Q.  Were  you  at  his 
home  on  the  night  after  the  preliminary 
hearing  at  Mmlra?  A.  Tes,  sir.  Q.  Did 
you  stay  there  that  night?  A.  Tes,  sir.  Q. 
Who  else  was  there?  A.  Steve  Mulllns, 
Sherman  Mulllns,  Charlie  Dalton,  and  my- 
self. Q.  After  supper,  where  did  you  go, 
and — where  were  you  after  yon  had  supper? 
A.  Why,  we  were  sitting  around  there,  and 
then  went  to  bed.  Q.  In  what  room — sitting 
room?  A.  Well,  I  couldn't  describe  that,  be- 
cause I  don't  know  whether  you  would  call  it 
a  sitting  room  or  not  Q.  When  you  were 
talking,  were  the  ladies  present?  A.  No,  sir. 
Q.  State  to  the  Jury  what  John  Whitsett 
Bald  relative  to  Albert  Albright,  the  man  who 
is  charged  with  the  killing.  A.  Well,  he 
says,  *Tbe  son  of  a  bitch  always  wore  two 
or  three  overcoats,  so  it  takes  a  pretty  good 
bullet  to  go  through  him.'  Q.  What  else? 
A.  Well,  there  was  Steve  and —  Q.  State 
whether  or  not  he  said  that  he  had  the  bul- 
let to  go  through  him.  A.  Why,  he  said 
he  got  fooled,  'I  got  bullets  to  go  through 
him.'  Q.  State  what  he  said  about  the  gun? 
A.  Why,  Steve  bad  his  gun  there,  and  Sher- 
man, and  they  were  drying  them  out  at  the 
stove,  because  it  rained  that  night,  and  he 
brought  his  gun  out  Q.  Who?  A.  Whit- 
sett Q.  Go  ahead?  A.  He  brought  the 
gun  out,  and  says,  'Here's  a  gun — tVhen  I  go 
after  a  man  with  it,  I  get  him.'  Steve  says, 
'I  bet  you  do,  too.'  Q.  What  other  statement 
did  he  make  in  the  house  that  evening?  A. 
They  was  talking  about  the  evidence  given 
in  the  preliminary  hearing  there  at  Elmlra. 
Q.  What  did  John  Whitsett  say?  A.  They 
was  talking  about  the  bullets,  and  about— 
Steve  mentioned  that  the  'woman' was  swear- 
ing there  about  the  bullets  being  'made,'  and 
Steve  said  he  couldn't  tell  whether  they  were 
made  or  manufactured,  and  it  seemed  like 
a  woman  swore  they  were  made;  and  Whit- 
sett said:  'Why,  the  damned  bitch  didn't 
see  me  making  It;    she  wasn't  there.'     Q 
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Wbat  statement  did  be  make  relative  to  fir- 
ing tbe  gnn,  and  not  being  seen,  If  anything? 
A.  He  Bald,  'I  was  slick  enough  so  nobody 
seen  me  goliig  or  coming  so  they  could  swear 
to  it'  Q.  Wbat  did  Steve  say?  A.  Steve 
cautioned  falm  to  'shut  up.'  Q.  In  the  course 
of  these  conversations,  what.  If  anything, 
did  be  say  relatlTe  to  shooting  In  the  over- 
coat or  neck?  A.  Why,  he  said,  There  is 
no  use  shooting  In  tbe  overcoat  as  long  as 
I  can  get  him  In  tbe  neck  or  head.'  Q. 
What  did  Steve  say?  A.  He  says:  That's 
right,  too.  Whenever  you  do  anything,  why, 
do  it  right.' " 

Further  than  his  own  testimony  as  given 
at  the  preliminary  examination,  the  defend- 
ant introduced  no  evidence  at  the  trial  ex- 
cept such  as  tended  to  Impeach  and  discredit 
the  testimony  of  witnesses  Smith  and  Allen, 
who  testified  for  tbe  state. 

1.  Defendant's  first  contention  Is  that  un- 
der tbe  evidence  be  should  either  have  been 
convicted  of  murder  In  the  first  degree  or 
acquitted,  and  that  the  court  erred  In  giving 
an  Instruction  on  murder  in  the  second  de- 
gree. This  contention  is  rendered  nugatory 
by  section  4903,  Rev.  St.  1909  (section  2369, 
Rev.  St  1809  [Ann.  St  1906,  p.  1457]),  which 
provides  that  "any  person  found  guilty  of 
murder  in  the  second  degree,  or  of  any  de- 
gree of  manslaughter,  shall  be  punished  ac- 
cording to  tbe  verdict  of  the  Jury,  although 
tbe  evldoice  in  the  case  shows  him  to  be 
gnllty  of  a  higher  degree  of  homicide." 
Since  the  enactment  of  tbls  section  In  1OT9 
(section  1654,  Rev.  St  1879),  it  has  been  uni- 
formly ruled  by  this  court  that  a  person 
fonnd  guilty  of  murder  In  the  second  degree, 
under  an  Indictment  charging  murder  In  the 
first  degree,  is  In  no  position  to  complain  of  an 
Instmetion  on  the  lower  grade  of  the  of- 
fense, although  tbe  evidence  tended  to  show 
blm  to  be  guilty  of  the  higher  degree  of  mur- 
der. State  V.  West  202  Mo.  128,  100  8.  W. 
478 ;  State  v.  Edwards,  203  Mo.  628, 102  S.  W. 
520;  State  v.  Darling,  199  Mo.,  loc  dt  202, 
97  S.  W.  602;  State  v.  Todd,  194  Mo.,  loc. 
cit.  305,  02  S.  W.  674.  Section  5115,  Rev. 
St  1009  (section  2535,  Rev.  St  1899  [Ann. 
St  1900,  p.  1509])  provides  that  no  Judgment 
shall  be  arrested  or  in  any  manner  attected 
because  the  evidence  shows  or  tends  to  show 
the  defendant  "to  be  guilty  of  a  higher  de- 
gree of  the  offense  than  that  of  which  be  Is 
convicted." 

2.  It  Is  earnestly  insisted  by  tbe  defendant 
tbat  the  court  erred  in  refusing  to  grant  htm 
a  new  trial  on  the  ground  of  newly  discover- 
ed evidence  that  Henry  W.  Smith,  one  of  the 
state's  witnesses,  had  been  convicted  of  a 
felony  In  tbe  territory  of  Oklahoma,  and  sen- 
tenced to  the  territorial  penitentiary,  at 
Lansing,  Kan.,  and  was  also  found  guilty  Of 
violating  an  ordinance  of  Kansas  City,  Mo., 
and  sent  to  tbe  workhouse,  although  said 
Smith  denied,  on  bla  cross-examination,  tbat 
he  had  been  convicted  of  any  crime. 

To  entitle  blm  to  a  new  trial  on  tbe  ground 


of  newly  discovered  evidence.  It  devolved  up- 
on the  defendant  to  show:  "First  that  the 
evidence  has  come  to  his  knowledge  since 
the  trial;  second,  that  it  was  not  owing  to 
the  want  of  due  diligence  that  It  did  not 
come  sooner;  third,  that  it  Is  so  material 
that  it  would  probably  produce  a  different 
result  if  tbe  new  trial  were  granted;  fourth, 
that  it  Is  not  cumulative  only;  fifth,  that 
the  affidavit  of  the  witness  himself  should  be 
produced,  or  Its  absence  accounted  for;  and, 
sixth,  that  the  object  of  the  testimony  Is  not 
merely  to  Impeach  the  character  or  credit  of 
a  witness."  State  v.  Estes,  209  Mo.  288,  107 
S.  W.  1059;  State  v.  Church,  199  Mo.  606,  98 
S.  W.  16;  State  v.  Speritus,  191  Mo.  24,  90 
S.  W.  450;  State  v.  McKensie,  177  Mo.  699, 
76  S.  W.  1016.  In  support  of  his  motion  for 
new  trial  on  the  ground  stated,  defendant 
filed  various  affidavits. 

It  is  very  apparent  tbat  the  sole  object  of 
the  newly  discovered  evidence  on  which  de- 
fendant bases  his  motion  is  to  Impeach  tbe 
character  and  credit  of  witness  Smith.  Fur- 
ther, it  would  be  cumulative,  for  the  testi- 
mony of  said  witness  was  impeached  by 
Steve  MuUln,  Charlie  Dalton,  and  Laura 
Whitsett  witnesses  for  the  defendant  One 
of  the  affidavita  was  made  and  signed  by 
Mrs.  Rosa  M.  MuIIin.  In  it  she  says  that 
Smith  was  arrested  in  Kansas  City,  Kan., 
in  1906,  charged  with  stealing  coal  from  rail- 
road cars;  that  be  was  convicted  of  said 
offense;  that  she  was  a  witness  at  the  trial 
of  the  case;  tbat  in  a  conversation  with 
Smith,  about  four  years  before  tbe  trial  of 
this  case,  she  told  him  that  she  had  heard 
tbat  he  was  in  the  Kansas  penitentiary ;  and 
that  Smith  said  to  her:  "I  don't  care  if  I 
have.  I  am  as  good  as  anybody."  The  rec- 
ord shows  that  Mrs.  Mullln  was  subpoenaed 
as  a  witness  for  defendant  on  tbe  16th  day 
of  October,  1909,  and  it  is  shown  by  tbe  af- 
fidavit of  Sheriff  Sanders,  preserved  in  the 
record,  that  Mrs.  Mullln  was  present  In  the 
courtroom  during  the  trial  of  the  cause.  Tet 
she  was  not  called  on  to  testify.  While  she 
states  In  her  affidavit  that  she  had  not  pre- 
viously communicated  to  defendant's  attor- 
ney the  facts  stated  therein,  the  inference 
Is  Inevitable  that  either  the  defendant  or  his 
attorneys  had  some  knowledge  of  such  facte. 
For  what  purpose  was  she  subpoenaed,  if  not 
to  testify  In  behalf  of  the  defense?  Being 
in  the  courtroom  during  the  trial,  why  was 
she  not  called  on  to  testify?  The  record 
shows  that  several  letters  received  by  Mrs. 
Mullln  from  Smith  were  filed  as  exhlblte  In 
the  case,  but  they  ar^  not  preserved  in  tbe 
bill  of  exceptions.  In  support  of  bis  mo- 
tion for  a  new  trial,  the  defendant  filed  sev- 
eral affidavita  to  the  effect  that  Smith's  char- 
acter was  bad;  but  the  state  filed  about  as 
many  counter  affidavits  of  citizens  of  Kan- 
sas City,  Kan.,  stating  that  Smith's  reputa- 
tion for  truth,  veracity,  morality,  peace,  and 
quietude  was  good.  The  state  also  filed  a 
counter   affidavit  of   one  Lizzie  Patterson, 
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stating  tbat  the  reputation  of  'Mrs.  Mullln 
for  truth,  veracity,  and  morality  was  bad  In 
Kansas  City,  where  she  lived  for  five  years 
prior  to  her  marriage  to  Sherman  Mullln  and 
moving  to  Ray  county.  Again,  the  evidence 
shows  that  the  witness  Smith  lived  with  the 
families  of  Steve  Mullln  and  Sherman  Mul- 
lln, in  Ray  county,  for  about  a  year  prior  to 
the  liilling  of  Albright  He,  together  with 
other  witnesses  for  the  state,  at  the  May 
term,  1909,  of  the  Ray  county  circuit  court, 
in  the  presence  of  defendant  and  his  counsel, 
was  recognized  to  appear  at  the  following 
October  term  as  a  witness  for  the  state  In 
this  case.  That  the  defendant  was  not  ig- 
norant of  the  nature  of  Smith's  testimony, 
before  Smith  was  called  on  to  testify,  is  quite 
evident  from  the  fact  that  defendant  had  as 
his  witnesses  at  the  trial  all  of  the  parties 
mentioned  by  Smith  in  his  testimony  as  be- 
ing present  at  the  time  defendant,  according 
to  Smith's  testimony,  made  the  statements 
and  admissions  above  set  forth.  No  dili- 
gence whatever  is  shown  on  the  part  of  the 
defendant  and  his  counsel  in  the  matter  of 
investigating  the  former  life  of  the  witness 
Smith,  and  his  convictions,  if  any,  of  of- 
fenses committed  in  this  and  other  states. 
He  denied,  upon  his  cross-examination,  tbat 
he  had  ever  been  convicted  of  crime,  while 
the  affidavits  filed  by  defendant  show  that 
he  had  been  convicted  of  two  or  three  crimes, 
one  of  which  was  a  felony.  Had  the  de- 
fendant and  bis  counsel  been  as  diligent  be- 
fore the  trial  as  they  were  after  Its  termina- 
tion, there  Is  no  reason  to  doubt  that  they 
could  have  discovered  the  facts  as  to  Smith's 
career,  and  presented  the  same  at  the  trial 
for  the  purpose  of  Impeaching  Smith  and 
weakening  the  force  of  his  testimony.  The 
defendant  Is  not  within  the  rule  applicable 
to  new  trials  upon  newly  discovered  evi- 
dence. He  has  not  shown  that  it  was  not 
owing  to  the  want  of  due  diligence  that  the 
evidence  did  not  occur  sooner.  The  newly 
discovered  evidence  Is  cumulative,  and  sim- 
ply goes  to  the  impeachment  of  witness 
Smith.  Therefore  we  are  of  opinion  tbat 
the  court  did  not  err  in  refusing  to  grant 
defendant  a  new  trial  on  the  ground  stated. 
3.  It  is  further  contended  by  defendant 
that  a  new  trial  should  have  been  granted 
him  because  said  Smith's  name  was  not  In- 
dorsed on  the  Information.  The  affidavit  of 
the  prosecuting  attorney  shows  that  be  did 
not  know  that  Smith  was  to  t)e  a  witness 
for  the  state  at  the  time  he  filed  the  Infor- 
mation, and  tbat  for  that  reason  his  name 
was  not  indorsed  thereon.  The  only  object 
of  indorsing  the  name'  of  a  witness  on  an 
Utdictment  or  Information  is  to  give  the  de- 
fendant ah  opportunity  to  come  prepared  to 
meet  the  evidence  of  such  witness  at  the  tri- 
al, and  obviate  surprise.  Defendant  luiew 
full  well,  before  the  trial,  tbat  Smith  was 
to  be  used  as  a  witness  for  the  state,  for,  as 
stated,  he  had  subpoenaed  every  person  pres- 
ent at  the  time  Smith  said  defendant  made 


the  admissions  testified  to;  and  the  sheriff 
rnalieB  afBdavlt  that  Smith  was  present  at 
both  the  February  and  May  terms  of  said 
court  before  the  trial  of  this  cause,  at  the 
following  October  term.  Furthermore,  coun- 
sel for  defendant  should  have  moved  the 
court  for  a  continuance  on  the  ground  of 
surprise,  when  the  state  called  said  Smith 
as  a  witness.  Failure  to  do  so  amounts  to 
a  waiver  of  any  right  to  complain  by  rea- 
son of  surprise.  State  t.  Wilson,  223  Mo., 
loa  dt  187,  122  S.  W.  671;  State  v.  BaUey, 
190  Mo.,  loc.  clt  278,  88  S.  W.  733;  State 
V.  Barrington,  198  Mo.,  loc.  clt  66,  95  8.  W. 
235;  State  v.  Henderson,  186  Mo.  473,  85  S. 
W.  576 ;   State  t.  Ray,  83  Mo.  268. 

4.  A  further  contention  Is  that  the  court 
erred  In  admitting  the  testimony  of  John 
Burgess,  a  witness  for  the  state,  for  the  rea- 
son, aa  deilendant  states,  that  said  witness 
was  of  unsound  mind,  and  that  the  court 
also  erred  In  refusing  to  permit  defendant 
to  prove,  after  the  witness  had  testified,  tbat 
he  was  a  person  of  unsound  mind. 

Defendant  made  no  objection  to  the  tes- 
timony of  this  witness  on  the  ground  that 
he  was  of  unsound  mind,  nor  did  he  request 
the  court  to  examine  said  witness  on  his 
voir  dire.  This  witness  was  thoroughly 
cross-examined  by  defendant's  counsel,  and 
his  answers  were  as  clear  and  pointed  as 
were  the  questions  propounded.  "Whether 
or  not  a  witness  is  sane  is  a  question  going 
to  his  Incompetency,  and  therefore  is  for 
the  court  and  not  for  the  jury.  The  usual 
mode  of  determining  competency  Is  by  ex- 
amination of  witnesses,  or  a  personal  exam- 
ination by  the  court  or  by  counsel,  or  by 
all  these  methods."  30  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  pp.  394,  395.  Wlgmore  on  Ev. 
voL  1,  I  497,  says:  "The  ways  in  which  the 
insanity  may  appear  are  four:  (1)  The  gen- 
eral behavior  of  the  person,  while  in  court 
and  before  talcing  the  stand,  may  be  such 
as  to  exhibit  the  derangement  to  the  judge; 

(2)  the  person  may  be  questioned  on  the  voir 
dire,  so  that  his  condition  appears  at  once; 

(3)  other  witnesses  to  the  derangement  may 
be  offered  before  the  person's  testimony  is 
begun ;  (4)  the  examination  or  cross-exam- 
ination may  disclose  clearly  the  Incapacity, 
in  which  case  the  preceding  part  of  testimo- 
ny may  be  struck  out  or  may  disclose 
grounds  of  doubt,  in  which  case  a  voir  dire 
or  other  witnesses  may  be  resorted  ta  The 
prellmlna^  determination  of  capacity  Is  for 
the  judge,  not  for  the  jury  (ante,  f  487 ;  post 
i  2550) ;  and  It  la  therefore  an  improper  prac- 
tice for  the  judge  to  leave  the  testimony  pro- 
visionally to  the  jury,  to  be  rejected  by  them 
If  found  ineligible  to  legal  standards,  the 
Jury  having  nothing  to  do  with  prelimlnaty 
questions  of  admissibility." 

The  record  discloses  tbat  witness  Burgess 
had  never  been  in  an  Insane  asylum,  and  It 
is  not  shown  that  bis  sanity  had  ever  been 
Inquired  Into  in  any  legal  manner  whatever. 
His  testimony  is  as  clear,  coherent,  and  oon- 
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slstent  as  that  of  any  otiier  witness  in  the 
case.  Defendant  neither  requested  the  court 
to  examine  the  witness  on  his  voir  dire  to 
discover  his  condition  of  mind,  nor  moved 
the  court  to  exclude  his  testimony  on  the 
ground  that  he  was  of  unsound  mind.  We 
thiink  the  assignment  wholly  without  merit, 
and  the  point  must  be  ruled  against  the  de- 
fendant 

5.  The  next  contmtion  is  that  the  court 
erred  in  permitting  witness  McCowen  to  tes- 
tify that,  some  three  months  after  the  killing 
of  deceased,  defendant  said  in  his  presence 
that  he  wanted  to  sell  Monroe  Albright, 
brother  of  the  deceased,  a  monument  for  his 
brother's  grave,  and  that  the  court  further 
erred  in  admitting  the  testimony  of  witness 
Burgess  as  to  threats  made  by  defendant 
agtainst  the  deceased  about  two  years  before 
the  crime  was  committed,  and  also  as  to  a  re- 
mark, indicating  maUce  towards  the  de- 
ceased, made  by  the  defendant  to  said  wit- 
ness In  the  graveyard  "where,  and  sonie 
months  after,  the  deceased  was  buried.  The 
objection  Is  that  said  threats  and  remarks 
were  too  remote  to  be  admissible. 

The  evidence  objected  to  was  clearly  ad- 
missible as  tending  to  show  malice  on  the 
part  of  the  defendant  against  the  deceased 
at  the  time  the  deceased  was  killed.  The 
rule  governing  the  admission  of  such  testi- 
mony Is  thus  stated  by  Wigmore:  "Where 
an  emotion  of  hostiiltr  at  a  specific  time 
is  to  be  shown,  the  existence  in  the  same 
person  of  the  same  emotion  at  another  time 
Is  in  general  plainly  admissible.  What  that 
limit  of  time  should  be  must  depend  largely 
on  the  circumstances  of  each  case,  and  ought 
always  to  be  left  to  the  discretion  of  the 
trial  court."  Wigmore  on  Evidence,  voL  1, 
i  S9d.  "Subsequent  statements  of  the  ac- 
cused showing  that  his  hatred  of  the  de- 
ceased was  so  intense  that  it  pursued  him 
beyond  the  grave  are  admissible  on  the  issue 
of  express  malice."  21  Cyc.  p.  898.  In  the 
case  of  State  v.  Bailey,  190  Mo.,  loc.  cit  284, 
88  S.  W.  733,  Judge  Gantt,  speaking  for  the 
court,  said:  "The  statement  of  the  defend- 
ant on  the  same  day  of  the  homicide  and 
subsequent  thereto,  in  the  presence  of  the 
witness  Cooper,  when  one  of  the  Judges  had 
stated  that  tlie  hack  drivers  could  never  ex- 
pect to  win  a  strike  by  shooting  people,  to 
the  effect  that,  'That  was  the  only  way 
to  win,  and  they  all  ought  to  be  killed,'  was 
not  Improperly  admitted.  It  was  a  volun- 
tary statement  of  the  defendant,  and,  taken 
la  connection  with  the  other  facts  already 
noted,  tended  to  establish  the  motive  and 
Intent  which  actuated  him  at  the  time  of  the 
bomiddfe" 

On  tiie  question  of  remoteness  it  has  ottean 
been  held  by  this  court  that  the  competency 
of  tlireats  as  evidence  against  the  defend- 
ant and  declarant  is  not  affected  by  their 
nearness  and  remoteness,  which  only  goes 
to  the  weight  of  the  evidence.  State  v. 
Wright,  141  Mo.  833,  42  S.  W.  934;  State 
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V.  Glahn,  97  Mo.  670,  11  S.  W.  200;  State 
V.  Adams,  76  Mo.  357;  State  v.  Grant,  79 
Mo.  137,  49  Am.  Rep.  218;  State  v.  Mc- 
NaUy,  87  Mo.  660. 

6.  Defendant  complains  of  the  closing  ar- 
gument of  the  state's  counsel  as  being  "fiery, 
impetuous,  and  denunciatory,"  and  very 
prejudicial  to  defendant's  rights.  We  have 
read  said  argument  as  set  out  in  the  record, 
and  we  think  it  undeserving  of  such  char- 
acterization. In  the  course  of  his  argument 
the  prosecuting  attorney  said:  "Men,  will 
you  to-day  declare  murder  to  be  a  crime 
in  this  county?  You  have  the  power  to  do 
it"  To  this  defendant's  counsel  objected, 
and  said,  "We  all  admit  murder  is  a  crime 
anywhere  in  Missouri,  and  we  object  to  the 
remark."  No  ruling  was  made  by  the  court, 
and  no  exception  was  saved  to  the  failure 
of  the  court  to  rule.  At  the  close  of  the 
said  argument,  we  find  the  following,  "To 
each  and  every  statement  so  made  the  de- 
fendant then  and  there  and  at  the  time  ob- 
jected, as  above  shown."  But  we  do  not 
find  that  defendant  made  any  objection  save 
tliat  above  noted.  Defendant  having  failed' 
to  except  to  the  court's  failure  to  rule,  the 
point  is  not  now  open  for  review.  State 
V.  Court,  225  Mo.,  loc.  cit  616,  125  S,  W. 
451. 

Other  points  were  made  by  counsel  for  de- 
fendant in  his  oral  argument  and  are  repeat- 
ed in  his  printed  brief,  and  we  have  con- 
sidered the  same;  but,  in  our  opinion,  nei- 
ther singly  nor  coiiectlTely  do  they  consti- 
tute reversible  error. 

While  complaint  is  made  that  the  court 
gave  improper  instructions,  and  excluded 
proper  and  relevant  testimony  for  the  de- 
fense, the  errors,  if  any,  are  not  specifically 
pointed  out,  nor  do  we  find  any.  This  court 
will  not  hunt  through  the  record  for  such 
errors.  State  v.  Holden,  203  Mo.  581,  102 
S.  W.  490. 

The  record  in  this  case  teems  with  evi- 
dence tending  to  show  defendant's  guilt 
He  attempted  to  prove  an  alibi,  but  wholly 
failed  to  do  so.  The  evidence  shows  that 
between  the  time  he  parted  with  witness 
Bassett  in  the  cornfield  and  the  time  he  en- 
tered the  Keene  home  that  evening  an  hour 
or  more  had  transpired — ample  time  within 
which  to  commit  the  crime.  The  place  where 
he  parted  from  Bassett  and  the  place  in  the 
road  where  he  turned  back  to  enter  Keene's 
house  were  but  a  short  distance  apart,  to 
travel  which  distance  the  defendant  declared 
in  his  testimony  at  the  preliminary  exami- 
nation would  not  take  more  than  20  minutes. 
Where  he  was  and  what  he  did  during  the 
remaining  40  minutes  of  the  hour  he  does 
not  pretend  to  show.  His  peculiar  conduct 
at  the  Keene  home,  after  intelligence  of  the 
shooting  was  brought  to  Um,  in  refusing  to 
go  with  Grafton  Keene  and  others  to  see 
who  the  dead  man  was;  his  communicatioa 
to  witness  Carey,  the  morning  after  the 
killing,  that  Albert  Albright  was  dead,  and 
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his  efforts  to  pnrauade  the  witness  to  change 
the  trend  of  his  testimony  at  the  prelimi- 
nary examination;  his  threats  against  the 
deceased,  made  at  varlons  times  before  the 
commission  of  the  crime;  and  bis  subse- 
quent statements  and  remarks  evidencing  his 
hatred  of  the  deceased — these  and  many 
other  facts  and  circumstances  in  evidence  are 
all  very  slgnlflcant  and  Indicative  of  guilt 
Thongh  the  testimony  of  witness  Smith,  to 
which  defendant  so  strenuously  objects,  were 
wholly  eliminated,  there  was  still  ample  evi- 
dence to  convict  There  was  not  an  iota  of 
evidence  tending  to  connect  any  other  person 
than  the  defendant  with  the  crime. 

Defendant  had  a  fair  trial,  he  was  repre- 
sented by  able  and  Ingenious  counsel,  and 
was  accorded  every  right  guaranteed  him 
by  our  Constitution. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  affirmed. 

The  foregoing  opinion  was  prepared  by 
Judge  BURGESS  prior  to  his  death,  and, 
as  It  expresses  our  views,  we  hereby  adopt 
the  same  as  the  opinion  of  this  court. 

JA8.   B.   GANTT,  J. 
JOHN  KBNNISH,  J. 


STATE  V.  MUDD. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  14, 1911.) 

1.  Bail  ((  68*)  —  CannNAi,  Pkoskcutions — 
Recoonizanck— Description  of  Offersk. 

Under  Rev.  St.  1899,  |  2800  (Ann.  St 
1906,  p.  1619  [Rev.  St.  1909,  g  5019]),  provid- 
ing that  a  proceeding  on  a  recognizance  in  a 
criminal  case  shall  not  l>e  defeated  on  account 
of  any  defect  of  form  or  any  other  irregular^ 
ity,  so  lonz  as  it  appears  from  the  whole  rec- 
ord that  the  defendant  was  legally  in  custody 
cliarged  with  a  criminal  offense,  that  he  was 
discharged  therefrom  by  reason  of  the  giving 
of  the  recognizance,  and  that  it  can  be  ascer- 
tained that  the  sureties  undertook  that  defend- 
ant should  appear  at  a  term  or  time  specified 
for  trial,  the  t&ct  that  the  Information  charg- 
ed larceny  from  a  dwelling  house  while  the 
recognizance  was  conditioned  that  defendant 
appear  to  answer  an  information  chargingi  bur- 
glary does  not  affect  the  validity  of  the  recog- 
nizance. 

[Ed.  Note.— For  other  cases,  see  Ball,  Gent 
Dig.  H  263-277;    Dec.  Dig.  S  58.*] 

2.  Baii.    (I    89*)— CBntiNAi,    Pbosecutions— 
Scire  Facias  on  Recognizance  —  Put  ad - 

INO. 

In  scire  facias  on  a  recognizance  in  a 
criminal  proceeding,  a  surety  is  precluded  from 
raising  the  question  of  variance  between  the 
information  and  recognisance  by  his  answer  ad- 
mitting that  he  entered  into  the  recognizance 
for  the  appearance  of  the  defendant  as  alleged 
in  the  scire  facias. 

[Ed.  Note.— For  other  cases,  see  Bail,   Dec. 
Dig.  {  89.»] 

3.  Bail  (§  80*)  —  Criminal  Prosecutions  — 
Release  fbou  Ijabilitt  —  Subbendeb  of 

Though  Rev.  St.  1909,  t  5130,  provides 
that  when  a  ball  desires  to  surrender  his  prin- 
cipal,  he   may    procure   a  copy   of  the    recog- 


nizance from  the  clerk,  by  virtue  of  which  the 
baii  or  any  person  authorized  by  him  may  talce 
the  principal,  and  section  5182  provides  that 
the  hail  must  deliver  a  certified  copy  of  the 
recognizance  to  the  sheriff  with  the  principal, 
and  the  sheriff  must  accept  the  surrender  of 
the  principal,  and  aclmowledge  such  acceptance 
in  writing,  where  the  bail  actually  surrenders 
the  principal  to  the  sheriff,  who  then  held 
him  In  custody  till  he  escaped,  the  fact  that 
the  baii  failed  to  deliver  a  certified  copy  of 
the  recognizance  to  the  sheriff  or  to  procure 
a  written  acceptance  of  the  surrender  does  not 
prevent  him  from  setting  up  the  surrender  as  • 
defense  to  liability  on  the  recognizance:  the 
statutory  provision  as  to  mode  of  surrender  be- 
ing directory  merely. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  n  328-334;  Dec.  Dig.  i  80.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  David  H.  Eby,  Jndge. 

Scire  facias  by  the  State  against  H.  B. 
Mudd.  From  a  Judgment  for  the  States  de- 
fendant appeals.    Reversed. 

Ragland  &  McAllister,  for  appellant  E. 
W.  Major,  Atty.  Oeh.,  and  Jas.  T.  Blair,  Asst 
Atty.  Gen.,  for  the  State. 

KENNISH,  P.  J.  This  is  an  appeal  from  a 
final  Judgment  upon  a  forfeited  recognizance. 

At  the  December  term,  1906,  of  the  Mon- 
roe county  circuit  court,  the  prosecuting  at- 
torney of  said  county  filed  in  said  circuit 
court  an  information  charging  one  Harry  Lee 
with  larceny  from  a  dwelling  house,  and 
at  the  same  term  said  Lee  entered  into  a  re- 
cognizance in  the  sum  of  $6(X),  with  appellant 
as  surety,  conditioned  that  he  would  be  and 
appear  in  said  court  "on  the  29th  day  of 
December,  1908,  and  on  each  and  every  day 
of  said  term  thereafter,  and  upon  each  and 
every  day  of  each  succeeding  term  of  this 
court  until  this  cause  is  finally  disposed  of, 
to  answer  an  Information  charging  him  with 
the  crime  of  burglary,  filed  against  him  in 
this  court  •  •  •  and  not  depart  without 
leave,"  etc.  At  the  April  term,  1909,  of  said 
court,  the  cause  coming  on  for  trial,  defend- 
ant Lee  failed  to  appear,  whereupon  the  re- 
cognizance upon  application  of  the  prosecut- 
ing attorney  was  declared  forfeited,  and  scire 
facias  issued.  The  scire  facias  recited, 
among  other  things,  that  the  information 
charged  larceny  from  a  dwelling  house,  and 
that  the  recognizance  had  been  entered  into 
by  the  appellant  as  surety  "for  the  appear- 
ance of  the  said  Harry  Lee  on  the  first  day 
of  the  (tht;n)  next  term  of  said  court,  and 
then  and  there  answer  and  abide  the  order 
and  Judgment  of  said  court  touching  the  mat- 
ter of  said  information  for  larceny  from  a 
dwelling  house,"  etc.  For  answer  to  the 
scire  facias  appellant  "admits  that  he  en- 
tered into  the  recognizance  for  the  appear- 
ance of  defendant,  Harry  Lee,  In  this  court, 
as  alleged  in  said  scire  facias,  but  defendant 
denies  each  and  every  other  statement  and 
allegation  in  said  scire  facias  made  and 
contained."    The  answer  furthier  sets  up  that 
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appellant  prior  to  the  forfeiture  surrendered 
Lee  to  tbe  sberlff  of  Monroe  county,  and  that 
the  sheriff  "accepted  such  surrender  and 
took  the  person  of  the  said  Harry  Lee  Into 
his  possession  and  custody,  under  the  charge 
and  information  in  this  cause  and  referred 
to  in  said  scire  facias."  The  state,  through 
Its  counsel,  filed  reply  denying  each  and  ev- 
ery allegation  in  the  answer  contained. 

It  appears  from  the  evidence  that  on  or 
about  January  1,  1909,  the  appellant,  H.  B. 
Mudd,  who  lived  at  Monroe  City,  telephoned 
to  the  sheriff  of  Monroe  county,  at  Paris,  the 
county  seat,  stating  that  he  was  afraid  Harry 
Lee  was  going  to  run  away,  and  requesting 
tbe  sheriff  to  come  to  Monroe  City  and  get 
Lee  He  further  stated  to  the  sheriff  that 
he  would  pay  the  expense  of  the  trip,  also 
that  he  wanted  to  get  off  Lee's  bail  bond. 
Tlie  sheriff  promised  to  come  as  requested, 
and  did  so.  In  the  meantime  tbe  appellant 
caused  Lee  to  be  arrested  by  the  marsbal  of 
Monroe  City,  and  tbe  marshal  delivered  him 
to  the  sheriff  upon  the  tatter's  arrival  from 
Paris.  Lee  was  taken  to  Paris  by  tbe  sheriff 
and  placed  In  tbe  county  jail,  whence  he  aft- 
erwards, on  March  27,  1909,  made  his  escape, 
and  failed  to  appear  In  court  when  tbe 
cause  wherein  he  Was  charged  by  Information 
with  larceny  from  a  dwelling  bouse  was  reg- 
ularly called  for  trial.  Appellant  did  not 
secure  a  certified  copy  of  tbe  recognizance 
and  deliver  the  same  to  the  sheriff  at  the 
time  be  delivered  tbe  person  of  defendant 
Lee  into  bis  custody,  nor  did  he  take  a  writ- 
ten receipt  from  the  sberlff  evidencing  such 
surrender,  but  the  sheriff  understood  that 
tbe  appellant  delivered  the  person  of  tbe  de- 
fendant to  blita  as  and  for  a  surrender  by 
bim  as  ball.  The  court  rendered  Judgment 
for  the  state,  from  which  Judgment,  after 
timely  motions  for  new  trial  and  in  arrest 
had  been  filed  and  overruled,  an  appeal  was 
taken  to  this  court 

The  first  contention  of  tbe  appellant  Is  that 
as  the  information  charged  Harry  Lee  with 
larceny  from  a  dwelling  house,  while  his  re- 
cognizance was  conditioned  that  he  appear 
to  answer  an  information  charging  burglary, 
this  variance  between  the  Information  and 
the  recognizance  was  material  and  fatal,  tbe 
surety  was  not  bound,  and  the  motion  in 
arrest  of  Judgment  should  have  been  sus- 
tained. Section  2800,  Rev.  St  1899  (page 
1619,  Ann.  St  1906  [section  5019,  Rev.  St 
1909]),  forbids  that  the  proceeding  upon  this 
recognizance  shall  be  defeated,  or  the  Judg- 
ment prevented  or  arrested,  on  account  of 
any  defect  of  form,  omission  of  recital,  condi- 
tion of  undertaking  therein,  or  of  any  other 
irregularity,  so  long  as  it  Is  made  to  appear 
froin  the  whole  record  or  proceeding  that  the 
defendant  was  legally  in  custody,  charged 
with  a  criminal  offense,  that  he  was  dis- 
charged therefrom  by  reason  of  the  giving  of 
tbe  recognizance,  and  that  It  can  be  ascer- 
tained from  the  recognizance  that  the  sure- 


ties undertook  that  the  defendant  should  ap- 
pear before  a  court  or  magistrate  at  a  term 
or  time  specified  for  trial.  An  examination 
of  this  broad  statute  makes  It  quite  clear  that 
the  variance  between  tbe  information  and 
the  recognizance  as  to  the  crime  charged  is 
Immaterial  In  this  proceeding,  and  avails 
nothing  to  the  appellant.  Tbe  variance  can 
well  be  regarded  as  an  irregularity,  and 
counts  for  nothing ;  It  being  "made'to  appear 
from  tbe  whole  record  or  proceeding  that 
the  defendant  was  legally  In  custody,  charged 
with  a  criminal  offense,  that  he  was  discharg- 
ed therefrom  by  reason  of  the  giving  of  the 
recognizance,"  from  which  recognizance  it  is 
ascertainable  "that  the  surety  undertook  that 
the  defendant  should  appear  before  a  court 
*  *  *  at  a  term  or  time  specified  for 
trial." 

In  State  v.  Randolph,  22  Mo.  474,  Judge 
Leonard  announced  the  rule,  which  has  since 
obtained  in  this  state,  to  be  that  "although 
a  recognizance  can  only  be  taken  to  secure 
the  performance  of  some  act  that  tbe  law 
allows  to  be  secured  in  that  way,  we  do  not 
deem  It  essential  to  tbe  validity  of  tbe  re- 
cognizance that  it  should  specify  on  its  face 
the  specific  charge  that  tbe  party  is  to  an- 
swer to."  In  State  v.  Mlllsaps,  69  Mo.  359, 
it  was  held  tbdt,  where  tbe  recognizance 
named  the  offense  as  larceny  and  the  scire 
facias  as  petit  larceny,  this  was  no  substan- 
tial variance.  Although  the  offense  charg- 
ed in  the  Information  was  not  the  same  as 
that  named  in  tbe  recognizance,  this  did  not 
entitle  the  defendant  Harry  Lee,  to  bis  dis- 
charge as  a  matter  of  course,  or  excuse  tbe 
surety  on  his  recognizance  for  his  nonappear- 
ance, the  condition  of  tbe  recognizance  be- 
ing such  that  it  not  only  required  the  ap- 
pearance of  the  accused  to  answer  the  infor- 
mation, but  also  "not  to  depart  without 
leave  of  court"  State  v.  Poston,  63  Mo.  521; 
State  V.  Boehm,  184  Mo.  201,  83  S.  W.  477. 
As  said  by  Judge  Gantt  in  State  v.  Epstein, 
186  Mo.,  loc.  cit.  101,  84  S.  W.  1123:  "These 
ball  bonds  are  allowed  in  the  interest  of  de- 
fendants that  they  may  be  free  until  they 
are  tried  and  either  convicted  or  acquitted. 
It  Is  not  the  purpose  to  permit  defendants 
to  enter  into  them  to  escape  trial  and  pun- 
ishment and  then  allow  the  sureties  to  de-> 
feat  their  solemn  obligations  after  the  de< 
fendants  have  escaped." 

We  further  think  that  the  appellant's  an- 
swer to  the  scire  facias  precludes  him  from 
raising  the  question  of  variance  In  this  court 
In  his  answer  he  "admits  that  be  entered  In- 
to the  recognizance  for  the  appearance  of  the 
defendant  Harry  Lee,  In  this  court  as  alleg- 
ed in  said  scire  facias,"  and  the  scire  facias 
recites  that  appellant  entered  into  tbe  re- 
cognizance as  surety  "for  tbe  appearance  of 
tbe  said  Harry  Lee  on  tbe  first  day  of  the 
(then)  next  term  of  said  court  sud  then  and 
there  answer  and  abide  tbe  order  and  Jude- 
ment  of  said  court  touching  the  matter  of 
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said  iDformatlon  for  larceny  from  a  dwelling 
bonse."  In  State  v.  Morgan,  124  Mo.,  loc. 
clt  475,  28  8.  W.  19,  this  court  said:  "While 
the  proceeding  on  a  scire  facias  on  a  proceed- 
ing of  this  kind  1b  jl  mere  continuance  of  an 
existing  proceeding  to  enforce  the  collection 
of  a  debt  confessed.  It  partakes  largely  of 
the  nature  of  a  civil  proceeding  under  onr 
Code,  and  should  be  gOTcrned  by  the  same 
rules  of  procedure."  One  of  these  rules  Is 
that  a  party  cannot  make  one  case  by  his  an- 
swer, try  it  below,  and  then  secure  a  revers- 
al by  advancing  a  new  theory  in  this  court 
In  a  proceeding  of  this  kind  "it  is  a  general 
rale  that  the  court  will  not  on  appeal  consid- 
er for  the  first  time  objections,  defenses,  or 
questions  which  should  have  been  raised  be- 
low." 65  Cyc.  155,  and  cases  cited  under 
note  55. 

A  further  contention  of  appellant  Is  that 
as  be  bad  surrendered  bis  principal  to  the 
sheriff,  and  the  latter  had  received  him  Into 
bis  custody,  and  imprisoned  him  in  the  coun- 
ty Jail  where  he  remained  for  a  period  of 
abont  three  months  and  until  his  escape 
therefrom,  appellant  was  thereby  discharged 
from  further  liability  on  the  bond.  On  the 
other  band,  the  state,  while  admitting  the 
facts,  contends  that  as  the  surety  did  not  de- 
liver a  certified  copy  of  the  recognizance 
to  the  sheriff  with  the  principal,  and  as  the 
sheriff  did  not  acknowledge  the  receipt  of 
the  principal  in  writing,  as  prescribed  by  the 
statute,  the  alleged  surrender  constituted  no 
defense  to  the  scire  facias.  Upon  the  propo- 
sitions thus  advanced,  the  decisions  of  the 
courts  are  not  in  accord,  and  numerous  au- 
thorities have  been  cited  In  the  briefs  of 
counsel  as  supporting  their  respective  con- 
tentions. The  statutes  providing  for  the  sur- 
render of  the  principal  by  the  surety  and 
bearing  upon  the  facts  of  this  case  are  sec- 
tions 5130  and  5132  of  the  Revised  Statutes 
of  1909.    They  are  as  follows: 

"Sec.  6130.  Surrender  of  Principal,  How 
Made. — When  a  ball  desires  to  surrender 
bis  principal,  he  may  procure  a  copy  of  the 
recognizance  from  the  clerk,  by  virtue  of 
which  the  bail,  or  any  person  authorized  by 
bim,  may  take  the  principal  in  any  county 
within  this  state." 

"Sec  5132.  What  Deemed  a  Surrender. — 
The  ball  must  deliver  a  certified  copy  of  the 
recognizance  to  the  sheriff  with  the  principal 
and  the  sheriff  must  accept  the  surrender  of 
the  principal,  and  acknowledge  such  accept- 
ance In  writing." 

Do  the  foregoing  statutes  preclude  as  a 
valid  defense  to  this  forfeiture  proceeding 
such  a  surrender  by  the  surety  and  such  an 
acceptance  by  the  sheriff  as  are  shown  by 
the  facts  of  this  case?  It  Is  evident  that  the 
Legislature  in  these  statutory  provisions  had 
in  view  the  purpose  of  enabling  the  surety 
to  surrender  the  principal  whenever  be  should 
deem  it  advisable  so  to  do  in  order  to  pro- 
tect himself  against  further  liability  on  the 
bond,  and  to  this  end  it  Is  made  obligatory 


upon  the  sheriff.  In  the  case  of  a  surrender 
In  accordance  with  the  statute,  to  accept  the 
principal,  and  to  furnish  tbe  surety  written 
evidence  of  that  fact  In  tbe  Absence  of 
these  statutes,  the  liability  of  the  surety 
would  become  fixed  when  be  entered  into  the 
obligation,  and  he  would  be  left  the  altema^ 
tive  of  either  producing  ttie  prisoner,  as  pro- 
vided in  the  bond,  or  paying  the  penalty. 
While  tbe  primary  purpose  of  the  statat» 
was  the  protection  of  the  surety,  yet  in  pre- 
scribing the  conditions  upon  which  tbe  sure- 
ty may  thus  relieve  himself  from  further  re- 
sponsibility the  law  provides  that  the  surety 
must  deliver  a  certified  copy  of  the  recog- 
nizance to  tbe  sheriff  with  the  principal,  and 
the  sheriff  must  accept  the  surrender  and 
acknowledge  such  acceptance  in  writing.  Be- 
cause of  the  language  thus  used,  the  state 
maintains  that  the  statute  is  mandatory,  both 
as  to  what  is  required  of  the  surety  and  al- 
so of  the  sheriff,  and  that  a  legal  surrender 
of  the  principal  could  arise  only  iipon  the 
performance  of  both  conditions  and  in  tbe 
manner  prescribed. 

So  far  as  tbe  sheriff  is  concerned,  tbis 
position  seems  unreasonable  and  at  variance 
with  the  purpose  of  the  law,  for.  If  the  sure- 
ty has  complied  with  all  of  the  requirements 
of  the  statute  upon  bis  part,  the  failure  or 
refusal  of  tbe  officer  to  acknowledge  in  writ- 
ing tbe  acceptance  of  the  principal  should 
not  be  held  to  deprive  the  surety  of  tbe  bene; 
fit  of  tbe  law  solely  because  of  the  default 
of  the  representative  of  the  state  over  whose 
actions  he  had  no  control.  We  think  a  rea- 
sonable construction  of  this  statute  does  not 
lead  to  such  an  inequitable  result  In  the 
case  of  State  v.  Meyers,  61  Mo.  414,  loc.  cit 
415,  this  court  had  before  It  tbe  question  of 
tbe  sufficiency  of  an  answer  to  a  scire  facias 
in  a  forfeiture  proceeding,  "which,  in  sub- 
stance, alleged  that  long  before  the  judgment 
of  forfeiture  had  been  taken  upon  the  re- 
cognizance, the  defendant,  as  the  surety  of 
McGuire,  had  obtained  a  certified  copy  of 
such  recognizance,  which,  together  with  thft 
body  of  McGulre,  he  had  delivered  to  the 
sheriff  of  Jasper  county,  who  thereupon  ac- 
cepted tbe  surrender  tiius  made,  and  took, 
held  and  detained  McGulre  in  his  custody, 
by  virtue  of  the  copy  of  the  recognizance." 
A  demurrer  to  this  answer  was  sustained  in 
the  trial  court  and  the  forfeiture  made  abso- 
lute. It  will  be  observed  that  tbe  answer 
did  not  plead  an  acknowledgment  in  writing 
of  tbe  acceptance  of  tbe  prisoner  by  the 
sheriff,  and  in  discussing  tbe  sufficiency  of 
tbe  answer  upon  that  point  this  court  said: 
"Nor  was  it  necessary  to  bis  dlsdiarge  that 
the  defendant  sboiHd  allege  therein  tliat  the 
sheriff  acknowledged  in  writing  tbe  accep- 
tance of  the  principal.  This  acknowledg- 
ment it  Is  clearly  the  doty  of  tbe  sheriff  to 
make  when  tbe  surrender  of  the  principal  oc- 
curs; but  it  is  equally  clear  that  after  the 
ball  has  complied  with  the  provisions  of  law 
on  bis  part,  be  is  entitled  to  be  exonerated 
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from  fnrther  liability,  and  that  the  failure 
or  refusal  of  the  officer  to  do  bis  duty  in  the 
premises  should  net  debar  the  surety  from 
bis  discharge." 

It  remains  to  be  considered  whether  the 
conrt  correctly  construed  the  law  in  holding 
that  the  surety,  because  of  his  failure  to  de- 
liver a  copy  of  the  recognizance  to  the  sher- 
1ft  with  the  prisoner,  was  precluded  from 
successfully  pleading  and  proving  a  surren- 
der under  the  statute.  It  is  admitted  that 
tbe  surety  did,  in  fact,  surrender  his  prin- 
cipal to  the  sheriff,  and  that  the  latter  had 
held  him  as  a  prisoner  in  tbe  county  jail  un- 
til he  made  his  escape  therefrom,  but  it  is 
insisted  that  the  requirement  that  a  copy 
of  the  recognizance  be  delivered  to  the  sher- 
iff with  the  prisoner  is  mandatory,  and  that 
a  manual  delivery  of  tbe  prisoner  to  the  of- 
ficer without  such  copy  falls  short  of  a  legal 
surrender,  and  therefore  constitutes  no  de- 
fense to  a  proceeding  to  recover  the  penalty 
of  the  bond.  If  the  delivery  of  a  copy  of 
the  recognizance  with  the  prisoner,  as  pro- 
vided by  statute,  is  mandatory,  then  it  must 
be  conceded  that  the  alleged  surrender  of 
tbe  principal  In  this  case  was  void  and  that 
tbe  Judgment  of  the  trial  court  should  be  af- 
firmed, but,  if  such  requirement  is  not  of  tbe 
essence  of  tbe  act  to  be  done  in  effecting  a 
surrender,  then  that  provision  of  the  law 
Is  only  directory,  and  a  failure  to  comply 
therewith  would  not  have  the 'effect  of  ren- 
dering Invalid  the  substantial  part  of ,  tbe 
act  done.  86  Cyc.  1157.  It  is  apparent  that 
the  actual  surrender  of  the  principal  by  the 
surety  and  the  acceptance  thereof  by  the 
sheriff  are  tbe  substantial  and  essential  ele- 
ments of  the  statutory  provisions  under  con- 
sidera^on,  and  that  tbe  manner  in  which 
the  surrender  should  be  made  and  tbe  evi- 
dence thereof  are  incidental  to  the  main  pur- 
pose of  tbe  law.  In  tbe  case  of  City  of 
Cape  Girardeau  v.  Riley  et  al.,  52  Mo.,  loc. 
dt.  427,  14  Am.  Hep.  427,  discussing  the  sub- 
ject of  directory  and  mandatory  laws,  this 
conrt  said:  "And,  where  tbe  language  used 
does  not  Import  that  it  is  of  the  substance, 
the  clauses  of  a  law  directing  its  observance 
are  regarded  as  directory  simply,  for  that  is 
directory  which  is  not  of  the  essence  of  the 
thing  to  be  done."  And  in  the  same  case  tbe 
court  quotes  with  approval  from  an  earlier 
decision  of  this  court  as  follows:  "The 
coarse  required  to  be  observed  in  the  per- 
formance of  an  act  is  not  always  of  its  es- 
sence or  vitality.  When  an  act  is  directed 
to  be  done  in  a  particular  way,  the  direction 
may  be  merely  directory — ^that  Is,  it  Is  not  of 
tbe  essence  of  the  act,  but  the  act  may  stand 
In  law  notwithstanding  the  direction  was 
not  strictly  observed."  In  tbe  case  of  State 
V.  Murmann,  124  Mo.  602,  loc.  dt.  508,  500, 
28  S.  W.  2,  4,  it  is  disclosed  that  tbe  surety 


was  present  In  the  court  room  at  the  trial  of 
tbe  principal;  that  the  jury  returned  a  ver- 
dict of  guilty;  that  thereupon  and  before 
any  other  proceedings  in  the  case  tbe  sheriff 
in  the  presence  of  the  conrt  laid  his  hands  up- 
on tbe  principal  and  led  him  away  to  the 
lockup.  The  principal  made  his  escape,  and 
upon  an  appeal  from  a  judgment  of  forfeiture 
against  the  surety  this  court  said:  "When 
the  verdict  of  guilty  was  rendered,  it  was  the 
duty  of  tbe  court  to  order  the  prisoner  into 
the  custody  of  the  sheriff,  and,  when  the 
sheriff  did  in  fact  take  charge  of  the  prin- 
cipal by  an  unequivocal  assertion  of  author- 
ity, and  without  which  his  act  would  have 
been  an  unwarranted  trespass,  and  started 
with  him  to  the  court  prison,  the  surety  was 
discharged.  This  manual  caption  of  the  pris- 
oner by  the  sheriff  in  the  presence  of  tbe 
court  abated  and  dispensed  with  the  neces- 
sity for  a  formal  surrender  of  the  prisoner 
by  his  ball.  He  had  complied  with  bis  obli- 
gation." 

While  in  tbe  foregoing  excerpt  this  court 
said  it  was  tbe  duty  of  tbe  trial  conrt  to 
have  ordered  the  prisoner  into  the  custody 
of  the  sheriff  upon  the' return  of  the  verdict, 
It  does  not  place  the  right  of  the  surety  to 
his  discharge  upon  that  ground  alone,  but 
also  upon  the  further  ground  of  the  manual 
caption  of  tbe  prisoner  by  the  officer  add  the 
actual  transfer  of  the  custody  of  the  prison- 
er from  the  surety  to  the  sheriff.  The  bond 
in  that  case  was  doubtless  conditioned  upon 
the  appearance  of  the  principal  for  trial  and 
judgment  as  provided  in  tbe  statute.  If  tlie 
obligation  of  the  surety  had  ended  with  tbe 
return  of  the  verdict,  the  manual  caption  of 
tbe  prisoner  by  tbe  sheriff,  upon  which  fact 
emphasis  is  laid  in  the  opinion,  would  have 
been  of  no  importance  upon  the  issue  of  the 
surety's  liability.  We  consider  the  holding 
of  this  court  in  that  case  persuasive  author- 
ity that  appellant's  defense  upon  tbe  point 
in  band  in  this  case  was  meritorious. 

As  said  by  this  court  in  the  Murmann 
Case,  supra,  we  are  not  to  be  understood  as 
countenancing  a  loose  practice  in  the  matter 
of  tbe  surrender  of  a  principal  by  tbe  sure- 
ty, but  where  the  uncontradicted  evidence 
shows  that  the  surety  acted  in  good  faith, 
and  did  in  fact  deliver  the  principal  to  tbe 
sheriff  who  accepted  him  unconditionally  as 
a  prisoner  and  placed  him  in  the  jail  where 
he  remained  in  the  exclusive  custody  of  tbe 
sheriff  rmtil  the  time  of  his  escape,  we  are 
of  opinion  that  such  facts  entitled  the  sure- 
ty to  his  discharge  and  constituted  a  suffi- 
cient answer  to  the  scire  facias. 

Entertaining  the  foregoing  views,  it  fol- 
lows that  tbe  judgment  should  be  reversed. 
It  is  so  ordered. 

FERRISS  and  BROWN,  JJ^  concur. 
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RXAN  ▼.  KANSAS  CITY  et  aL 
(Supreme  Court  of  Missouri.     Feb.  9,   1911.) 

1.  MnNIOIPAL  COBPOBATIONS  (S  806*)— SlDE- 
WAI.K8  —  INJUBIES  —  CONTBIBDTOBY  NKOLI- 
OENCE. 

In  an  action  against  a  city  and  one  con- 
tracting with  it  for  repairing  sidewalks  for 
injuries  caused  by  falling  into  an  excavation 
in  the  sidewalk,  an  instruction  that,  if  there 
were  lights  burning  along  the  street  on  the 
night  plaintiff  was  injured,  which  were  suffi- 
cient to  light  the  excavation,  so  that  plaintiff, 
by  the  exercise  of  ordinary  care  and  the  use  of 
her  senses,  should  have  known  of  the  excava- 
tion, if  any,  and  should,  by  the  exercise  of 
ordinary  care,  have  avoided  it,  she  could  not 
recover  against  the  city  was  correct. 

[£!d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1678,  1682;  Dec. 
Dig.  i  806.*] 

2.  Municipal  Cobporations  (f  735*)— Side- 
walks —  INJUKIES  —  Negligence— Pebmit- 
TiNO  Iupbopeb  Use. 

In  an  action  against  a  dty  and  one  con- 
tracting with  it  to  repair  sidewalks  for  injuries 
resulting  from  falling  into  an  excavation,  be- 
cause of  alleged  failure  to  have  lights  and 
barriers  placed  around  it  as  required  by  ordi- 
nance, an  instmction  that  the  ordinances  re- 
lating to  lights  and  barriers  of  themselves  cre- 
ated no  liability  against  the  city,  so  that  its 
failure  to  enforce  such  ordinances  was  not  of 
itself  negligence  by  the  city,  and  could  only  be 
considered  against  it  in  connection  with  the 
other  facts  and  circumstances  in  determining 
whether  the  city  was  negligent,  was  correct. 

[E}d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1551;  Dec.  Dig.  | 
735.*J 

Woodson  and  Kennish,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Jack- 
son C!onnty;    Hermann  Brumback,  Judge. 

Action  by  Ellen  Ryan  against  Kansas 
City,  Missouri,  end  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

The  following  Is  the  opinion  of  Graves,  J., 
as  delivered  in  Division  No.  1: 

GRAVES,  J.  Plaintiff  sues  for  personal 
injuries  in  the  sum  of  $10,000.  Verdict  hav- 
ing been  returned  against  her  by  a  Jury  in 
the  court  below,  she  has  appealed  to  this 
court  Complaint  Is  chiefly  lodged  against 
some  of  the  instructions  given  for  the  de- 
fendant. In  fact  the  assignments  of  error 
go  to  the  giving  of  six  instructions  nisi  for 
defendants,  and  the  overruling  of  the  mo- 
tion for  new  trial.  The  motion  for  new  trial 
preserved  these  matters  raised  In  the  assign- 
ment of  errors.  This  assignment  requires, 
however,  an  outline  of  the  pleadings  and 
proof.  Ab  to  the  several  given  instructions, 
•the  proof  can  best  be  discussed  with  the 
points  made.  In  her  petition  the  plaintiff 
makes  charges  which  can,  perhaps,  be  some- 
what summarized.  To  so  do,  pleading  and 
proof  can  well  be  considered  together  to  a 
certain  extent. 

l>efendant  E.  I.  Harris  was  a  contractor 
under  defendant  Kansas  City.    His  business 


cognomen  was  the  Missouri  Sidewalk  Com- 
pany. The  alleged  accident  to  plaintiff  oc- 
curred on  the  west  side  of  Main  street  be- 
tween Thirty-Ninth  street  and  Westport  ave- 
nue. Such  street  was  admittedly  under  the 
control  of  tlie  city,  one  of  the  defendants 
herein,  and  was  a  public  thoroughfare  of 
said  city.  It  is  admitted  that  under  con- 
tract with  the  city,  defendant  Harris,  con- 
tracting under  the  cognomen  aforesaid,  ex- 
cavated on  the  west  side  of  Main  street  in 
said  city,  and  between  TUrty-Nintb  street 
and  Westport  aveuue,  for  the  purpose  of  put- 
ting in  a  new  sidewalk,  a  place  about  5  feet 
wide,  75  feet  long,  and  IV^  feet  deep.  This 
Is  charged  to  have  been  unsafe,  but  of 
course,  not  admitted.  As  the  gravamen  of  her 
charge  against  both  defendants,  the  plaintiff, 
with  proof  of  a  dark  and  rainy  night,  plants 
herself  upon  sections  861  and  862  of  article  6 
of  chapter  14  of  the  revised  ordlnancea  of 
said  city,  which  read: 

"Lights  and  Barriers.  Every  person  who 
shall  for  any  purpose,  make  or  cause  to  be 
made,  any  excavation  in,  upon,  under  or  near 
or  adjoining  any  street,  avenue,  sidewalk, 
alley  or  other  public  place,  and  shall  leave 
any  part  or  portion  thereof  open,  or  shall 
leave  any  part  or  portion  thereof  obstructed, 
with  rubbish,  building  or  other  material, 
during  the  nighttime,  shall  cause  the  same 
to  be  Inclosed  with  good,  substantial  and 
suSScient  barriers  not  less  than  three  feet 
high  and  shall  also  place  a  red  light  at  each 
end  thereof  in  such  a  position  as  to  shed  its 
light  upon  such  excavation  or  obstruction, 
and  shaU  keep  such  lights  burning  from  sun- 
set to  sunrise." 

"Every  person  who  shall  in  any  manner 
render  or  cause  to  be  dangerous  any  street 
avenue,  sidewalk,  alley  or  other  public  place, 
shall  from  sunset  to  sunrise  provide  and 
properly  place  such  barriers  and  lights 
around  such  dangerous  place  as  are  in  the 
preceding  section  required." 

After  specifically  charging  in  her  petition  a 
violation  of  these  two  sections  of  the  ordi- 
nances, and  that  such  violation  constitated 
negligence  she  then  proceeds:  "Plaintiff  fur- 
ther states  that  on  or  about  the  30th  day 
of  September,  1905,  at  about  8:30  p.  m.  it 
was  very  dark  and  raining  very  hard,  and 
plaintiff  at  said  time,  in  the  exercise  of  or- 
dinary care  and  diligence,  at  about  the  hour 
of  8:30  p.  m.,  between  sunset  and  sunrise, 
was  walking  along  the  sidewalk  on  the  west 
side  of  Main  street  and  at  a  point  on  said 
sidewalk .  where  the  said  excavation  began 
and,  on  the  north  end  of  said  excavation, 
stepped  off  said  sidewalk  into  said  excava- 
tion in  said  sidewalk,  which  was  then  par- 
tially filled  with  water,  and  was  thrown  vio- 
lently down  Into  said  excavation,  and  plain- 
tiff thereby  sustained  severe  injuries  to  her 
back,  spine,  and  womb ;  that  plaintiff's  womb 
was  displaced  and  plaintiff  suffered  concus- 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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slon  of  tte  spine  and  spinal  colunm.  Injuring 
the  neires  of  the  spine^  spinal  cord,  and 
brain,  causing  currature  of  the  spine,  spraln- 
iDg  her  back,  and  causing  her  nervous  sys- 
tem to  become  severely  shocked  and  prostrat- 
ed. Injuring  plalntlS's  brain  and  eyesight, 
all  of  said  injuries  being  permanent"  After 
charging  that  all  such  injuries  were  due  to 
the  negligence  of  the  two  defendants  she 
asked  for  damages  in  the  sum  of  $10,000,  as 
aforesaid. 

Defendant   Kansas   City    answered    thus: 

(1)  It  admitted  that  It  was  a  municipal  cor- 
poration, and  denied  all  other  matters,  and 

(2)  set  up  a  plea  of  contributory  negligence. 
Defendant  Harris  answered  (1)  by  a  plea  of 
general  denial,  and  (2)  by  a  plea  of  contribu- 
tory negligence.  Replies  to  both  answers 
were  general  denials.  Thus  stand  some  of 
the  admitted  facts  and  the  pleadings.  The 
disputed  facts.  If  any,  can  best  be  discussed 
In  connection  with  the  questions  raised  upon 
the  Instructions  which  are  challenged.  It 
shonld  be  said  at  this  point  that  It  Is  not 
seriously  questioned  that  the  two  defendants 
occupied  the  position  of  contractor  and  con- 
tractee.  Nor  was  it  seriously  questioned 
that  plaintiff  was  a  servant  girl,  earning 
some  $5  per  week  prior  to  her  alleged  In- 
Jury. 

The  alleged  accident  occurred  at  or  about 
8:30  p.  m.  on  September  30,  1005.  It  was 
raining  at  the  time  and  the  depression  made 
by  the  excavation  was  filled  with  water.  It 
is  not  denied  that  the  lights  and  barriers 
required  by  the  ordinance  were  not  there  at 
the  time  of  the  alleged  Injury.  For  defend- 
ants it  was  shown  that  there  were  numerous 
other  lights  in  the  neighborhood  by  which 
plaintiff,  in  the  exercise  of  ordinary  care, 
could  have  seen  the  unprotected  place  where 
she  fell,  but  plaintiff,  in  person,  says  that  at 
the  time  it  was  raining  very  hard  and  was 
very  dark,  and  that  there  was  "no  light  of 
any  kind  at  the  excavation;  neither  was 
there  any  barrier,  and  I  did  not  see  that  an 
excavation  had  been  made  where  the  side- 
walk shonld  have  been."  There  are  a  great 
number  of  witnesses  for  defendants  who  tes- 
tify to  the  lighted  condition  of  the  place  from 
other  lights.  One  of  the  dblef  contests  seems 
to  have  been  upon  the  question  of  plaintiff's 
injury,  if  any.  The  diverse  testimony  upon 
this  question  need  not  now  be  considered. 
Further  facts  bearing  upon  the  questioned 
instructions  will  be  discussed  in  the  course 
of  the  opinion.  This  sufficiently  states  the 
casfc 

1.  Of  the  instructions  complained  of,  five 
of  them  possess  the  same  alleged  fault  In- 
struction 4d  will  serve  to  illustrate,  and 
reads:  "The  court  instructs  the  Jury  that 
if  yoo  believe  from  the  evldmce  that  there 
were  lights  along  the  street  burning  on  the 
night  in  question,  and  the  light  cast  from 
them  was  saffldent  to  Vght  the  place  where 
plaintiff  claims  to  have  fallen,  so  that  plain- 
tiff, by  the  exerdse  of  ordinary  care  and  the 


use  of  her  eyes  and  other  senses,  ought  to 
have  known  of  the  excavation,  if  any,  in 
the  sidewalk,  and  ought,  by  the  exercise  of 
ordinary  care,  to  have  avoided  the  same, 
then  the  plaintiff  cannot  recover,  and  your 
verdict  must  be  for  defendant  Kansas  City." 
It  will  be  observed  that  this  instruction  re- 
quires of  the  plaintiff  the  use  of  ordinary 
care  to  discover  defects  in  the  sidewalk 
upon  which  she  was  traveling,  and  the  use 
of  ordinary  care  to  avoid  danger.  If  she  dis- 
covered defects.  To  the  first  requirement 
plaintiff  objects.  She  contends  that,  unless 
she  knew  that  there  was  a  defect  in  the 
sidewalk,  she  had  a  right  to  assume  that  the 
city  had  performed  Its  duty,  and  such  side- 
walk was  In  a  reasonably  safe  condition  for 
travel,  and  thus  this  instruction  placed  upon 
her  a  burden  she  did  not  have  to  carry. 
Among  other  cases,  the  plaintiff  plants  her- 
self behind  the  doctrine  of  Heberling  v.  War- 
rensburg,  204  Mo.  601,  lOR  S.  W.  36.  The 
rule  announced  in  the  Heberling  Case  to  our 
mind  sustains  her  contention.  In  that  case 
the  plaintiff  was  defeated  before  a  Jury,  but 
the  trial  court  set  aside  the  verdict,  because 
it  was  impressed  with  the  idea  that  error 
had  been  committed  against  plaintiff  In  giv- 
ing an  Instruction  thus  worded:  "The  court 
instructs  the  Jury  that,  if  you  find  and  be- 
lieve from  the  evidence  that  the .  plaintiff 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  of  the  rut  or  depression  In 
the  street  at  the  place  where  plaintiff  claims 
to  have  been  Injured,  and  by  the  exercise  of 
ordinary  care  could  have  avoided  It-  then 
your  verdict  will  be  for  the  defendant"  This 
Instruction  was  condemned  by  our  Brothers 
in  Division  2,  and  the  trial  court  sustained 
in  granting  the  plaintiff  a  new  trial. 

There  Is  an  attempt  to  harmonize  the  He- 
berling Case  with  the  previous  case  of  Cof- 
fey V.  Carthage,  186  Mo.  573,  85  S.  W.  532, 
but  to  my  mind  they  do  not  harmonize.  In 
ihe  Coffey  Case,  supra.  Fox,  J.,  said:  "If, 
by  the  exercise  of  a  reasonable  degree  of- 
care  and  caution,  she  could  have  discovered 
the  defect  or  hole  in  the  sidewalk,  and  avoid- 
ed the  injury,  It  was  incumbent  upon  her  to 
do  so,  and  if  she  failed  to  comply  with  this 
duty  that  every  citizen  owes  the  city,  and 
proceeded  carelessly  and  without  paying  any 
attention  to  where  she  was  walking,  then 
there  can  be  no  recovery.  Wheat  v.  St. 
Louis,  179  Mo.  572,  78  S.  W.  790,  64  L.  R.  A. 
282,  and  cases  dted;  Phelps  v.  City  of  Salis- 
bury, 161  Mo.  1.  61  S.  W.  582;  Jackson  v. 
Kansas  City,  106  Mo.  App.  52,  79  S.  W.  1174; 
Churchman  v.  Kansas  City,  44  Mo.  App.  665. 
In  Wheat  v.  St  Louis,  supra,  after  a  care- 
ful, thorough,  and  exhaustive  review  of  all 
the  authorities,  the  rule  was  thus  very  aptly 
and  tersely  stated:  'While  the  city  owes  the 
citizen  the  duty  to  keep  the  highways  rea- 
sonably safe  for  persons  to  pass  over,  the 
citizen  owes  the  city  the  duty  to  use  his 
Ood-glven  siensra,  and  not  to  run  into  ot>- 
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gtrncrtlons  tbat  be  is  familiar  witb,  or  wbicb, 
by  tbe  exercise  of  ordinary  care,  be  could 
discover  and  easily  avoid.' " 

It  is  clear  that  Judge  Fox  was  following 
tbe  case  of  Wbeat  t.  St.  Louis,  179  Mo.  572, 
78  S.  W.  700,  64  li.  R.  A.  292.  In  the  Wbeat 
Case,  Marsball,  J.,  speaking  for  Division  1 
of  tbls  court,  said:  "In  short,  the  rule  is  sup- 
ported not  only  by  tbe  almost  universal  trend 
of  authority,  both  English  and  American,  but 
also  by  tbe  plainest  principles  of  right  and 
justice.  While  the  city  owes  tbe  citizen  tbe 
duty  to  keep  the  highways  reasonably  safe 
for  persons  to  pass  over,  the  citizen  owes  the 
city  the  duty  to  use  his  God-given  senses, 
and  not  to  run  into  obstructions  that  he  is 
familiar  with,  or  which,  By  the  exercise  of 
ordifMry  care,  he  could  discover  and  easily 
avoid.  And  while  the  city  may  be  negligent 
in  the  discharge  of  its  duty,  tbe  citizen  may 
also  be  negligent  in  the  discharge  of  bis  duty. 
And  if  both  are  negligent  and  their  negli- 
gence contributes  to  tbe  injury,  there  can  be 
no  recovery."  The  italics  in  this  quotation 
are  ours.  It  may  be  tbat  there  was  no  neces- 
sity in  tbat  case  for  the  use  of  all  tbe  lan- 
guage used,  inasmuch  as  the  evidence  In  the 
Wheat  Case  showed  tbat  tbe  plaintiff  in  fact 
did  have  knowledge  of  the  defect,  but  to  our 
mind  it  was  purposely  used  by  tbe  court. 

In  Woodson  v.  Met.  St  Ry.  Co.,  224  Mo. 
685, 123  S.  W.  820,  the  writer  was  confronted 
with  this  exact  question,  and,  reviewing  tbe 
authorities,  said  this: 

"In  tbe  case  of  Wheat  v.  St  Louis,  179 
Mo.,  loc.  cit  681,  582,  78  S.  W.  792,  793  [64 
L.  R.  A.  292],  this  court  said:  'In  short,  the 
rule  is  supported  not  only  by  tbe  almost  uni- 
versal trend  of  authority,  both  English  and 
American,  but  also  by  tbe  plainest  principles 
of  right  and  justice.  While  the  city  owes  the 
citizen  tbe  duty  to  keep  the  highways  rea- 
sonably safe  for  persons  to  pass  over,  tbe 
citizen  owes  the  city  the  duty  to  use  his  God- 
given  senses,  and  not  to  run  into  obstructions 
tbat  be  is  familiar  with,  or  which,  iy  the 
'  exercise  of  ordinary  care,  he  could  discover 
and  easily  avoid.  And  while  the  city  may  be 
negligent  in  tbe  discharge  of  its  duty,  the 
citizen  may  also  be  negllgeat  in  tbe  discharge 
of  his  duty,  and  If  both  are  negligent  and 
their  negligence  contributes  to  tbe  injury, 
there  can  be  no  recovery.  And  if  the  plaln- 
tUTs  negligence  necessarily  contributes  to 
the  happening  of  tbe  injury,  there  can  be  no 
recovery.* 

"To  a  like  effect  is  Kaiser  t.  St  Louis, 
185  Mo.,  loc.  cit.  374,  84  S.  W.  21:  'More- 
over, the  plalntur  bad  driven  along  that  par- 
ticular part  of  tbe  street  every  day  for  at 
least  10  days,  and  be  therefore  knew,  or 
could  have  knoicn  ty  the  exercise  of  ordi- 
nary care,  tbat  tbe  pile  of  earth  was  there, 
and  as  it  was  no  larger  than  a  bucket  he 
could  have  easily  avoided  It,  if  he  had  used 
bis  senses  and  the  degree  of  care  that  is  re- 
quired of  one  who  drives  a  wagon  on  a  pub- 
lic highway.'    The  Italics  in  tbe  foregoing 


quotations  are  ours.  We  simply  desire  to 
impress  that  it  Is  tbe  duty  of  a  traveler  to 
exercise  ordinary  care  in  traveling  upon  the 
public  highways. 

"Again,  in  Coffey  v.  City  of  Carthage.  1S6 
Mo.,  loc.  dt  585,  85  S.  W.  535,  the  rules  of 
conduct  of  a  traveler  upon  the  highway  or 
sidewalk  (in  that  case  a  sidewalk)  are  thus 
stated:  'The  law  upon  this  proposition  may 
thus  be  briefly  stated:  If  plaintiff  had  no 
knowledge  of  tbe  defect  or  bole  in  tbe  side- 
walk, then  she  bad  the  right  to  assume  tbat 
tbe  sidewalk  was  in  a  reasonably  safe  con- 
dition. But  while  she  was  entitled  to  act 
upon  this  assumption,  still  she  must  exercise 
that  degree  of  care  and  caution  In  walking 
on  said  sidewalk  which  a  prudent  person  or- 
dinarily employs  under  similar  drcnm- 
stances.  If,  by  the  exercise  of  a  reasonable 
degree  of  care  and  caution,  she  could  have 
discovered  the  defect  or  hole  in  the  sidewalk, 
and  avoided  the  injury,  it  was  incumbent 
upon  her  to  do  so,  and  if  she  failed  to  com- 
ply witb  this  duty  that  every  citizen  owes 
the  city,  and  proceeded  carelessly  and  with- 
out paying  any  attention  to  where  she  was 
walking,  then  there  can  be  no  recovery.' 

"In  Cohn  v.  City  of  Kansas,  108  Mo,  loa 
cit  393,  18  S.  W.  974,  Judge  Black  said: 
'While  in  general  it  is  for  the  Jury  to  say 
whether  tbe  plaintiff  used  ordinary  care,  and 
tbls  question  they  are  to  determine  from  all 
tbe  circumstances,  still  it  often  occurs  tbat 
tbe  court  may  declare  tbe  plaintiff  wanting 
tn  due  care  on  given  facts.  One  who  at- 
tempts to  cross  over  a  sidewalk  as  part  of  a 
road,  known  to  him  to  be  dangerous,  when 
the  dangerous  place  could  have  been  easily 
avoided,  as  by  passing  around  it,  or  taking 
another  side  of  the  road,  is  wanting  in  due 
care,  and  the  court  may  so  say  as  a  matter 
of  law.' 

"Tbe  Iowa  court  puts  the  rule  thus.  In  tbe 
case  of  Yahn  t.  City  of  Ottnmwa,  60  Iowa. 
loc.  dt  433, 15  N.  W.  259:  'It  was  not  claim- 
ed that  the  husband's  attention  was  in  any 
manner  diverted  from  properly  driving  tbe 
team  after  be  took  his  seat  in  the  wagon. 
Tbe  accident  happened  in  broad  daylight 
Now,  if  tbe  stone  was  in  full  view  of  the 
husband  when  he  started  tbe  team,  it  was 
his  plain  duty  to  have  seen  and  avoided  it 
The  defendant  requested  the  court  to  in- 
struct tbe  jury  "that  it  was  the  duty  of  tbe 
plalntitfTs  husband  to  use  care  in  driving  and 
to  look  where  he  was  driving,  and  to  avoid 
all  obstacles  which  were  dangerous  in  their 
character  and  which  were  plainly  visible  and 
not  obscured,  and  if  he  failed  to  do  so,  and 
the  plaintiff  was  thereby  injured,  then  she 
cannot  recover."  This  instmctlon  was  re- 
fused. We  think  this,  or  some  other  explicit 
instruction  applicable  to  this  view  of  tbe 
facts  of  the  case,  should  have  been  given. 
Where  an  obstructioo  Is  in  tbe  street  in  plain 
view  of  tbe  driver  of  a  vehicle,  and  his  at- 
tention la  in  no  manner  diverted  so  as  to 
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excuse  him  for  not  seeing  the  obstruction, 
and  he  drives  against  It  or  Into  It,  be  Is 
clearly  guilty  of  contributing  proximately  to 
any  injury  which  may  result' 

"It  is  not  worth  while  going  to  other  states 
for  authority.  The  rule  could  not  be  more 
clearly  stated  than  in  the  Coffey  Case,  supra, 
as  to  the  duty' of  travelers  to  exercise  ordi- 
nary care  In  walking  over  sidewalks.  Now 
plalntUTs  testimony  shows  that  these  rails 
were  easily  seen,  and  tliat  deceased  was  leav- 
ing the  usual  pathway  to  go  upon  that  part 
of  the  space  not  especially  prepared  for  trav- 
el, although  deceased  had  the  right  to  travel 
it.  We  are  satisfied  that,  if  deceased  was  at 
himself  at  the  time,  the  exercise  of  ordinary 
care  upon  his  part  would  have  avoided  the 
accident.  The  cases,  supra,  are  the  latest  ut- 
terances of  this  court  upon  the  question,  and 
it  would  serve  no  good  purpose  to  further  re- 
view the  case  law  of  the  state,  or  of  other 
states.  To  the  mind  of  the  writer  it  would 
api)ear  that  these  last  expressions  of  the 
court  lose  sight  of  the  idea  that  a  pedestrian 
can  assume,  whilst  walking  over  a  sidewalk, 
that  the  city  hag  performed  its  duty  and  that 
the  sidewalk  is  reasonably  safe  for  travel. 
But  l>oth  divisions  of  the  court  have  concur- 
red in  the  doctrine  of  these  late  cases,  and 
we  feel  that  they  should  be  followed." 

We  did  not  have  before  us  at  that  time  the 
Heberling  Case.  It  was  not  cited  in  the 
briefs,  and  our  investigation  did  not  bring 
it  to  our  consideration.  It  will  be  observed 
that  we  expressed  some  doubt  as  to  the  rule 
announced  In  the  Wheat  and  Coffey  Cases. 
The  last  few  lines  of  the  quotation  would  so 
Indicate.  Whether  that  doubt  is  or  was  well 
founded  is  Immaterial  here.  If  the  Wheat 
Case  and  those  following  it  announced  the 
law,  then  there  Is  a  conflict  between  our 
own  opinions.  The  Heberling  Case  is  not  In 
line.  Under  the  Heberling  Case  these  sever- 
al Instructions  in  the  case  at  bar  are  erro- 
neous. Under  the  other  cases  they  are  not 
erroneous.  Upon  more  mature  reflection  I 
am  of  the  opinion  that  the  rule  announced 
in  the  Wheat  Case  and  Its  successors  is  cor- 
rect The  city  is  not  an  Insurer  of  its  side- 
walks, nor  of  the  safety  of  pedestrians.  The 
law  only  Imposes  the  duty  of  having  side- 
walks reasonably  safe  for  travel.  The  law 
does  not  say  they  must  be  safe,  and  thus 
insure  the  pedestrian.  To  say  that  the  city 
must  keep  its  sidewalks  reasonably  safe,  and 
that  the  pedestrian  may  assume  that  such 
duty  has  been  performed,  does  not  mean  that 
tbe  pedestrian  may  walk  thereon  studying 
the  stars,  or  blinded  as  a  bat  "Reasonably 
safe"  means  that  such  walks  can  be  used 
by  a  person  in  the  exercise  of  ordinary  and 
nsnal  care.  It  means  that,  whilst  they  are 
not  absolutely  safe,  yet  the  pedestrian  can 
ase  them  with  safety  to  himself,  if  he  uses 
ordinary  and  usual  care  for  his  own  safety. 
As  stated  above,  th«  pedestrian  cannot  be  en- 
gaged in  the  study  of  astronomy  and  blind- 
ly fall  Into  a  ditch  when  the  light  of  day,  or 


its  substitute,  arc  lights  at  night,  would  show 
the  danger,  if  such  there  was.  Nor  does  it 
mean  tliat  the  pedestrian  must  keep  bis  eyes 
riveted  upon  the  sidewalk  at  each  step  of 
his  progress.  Ordinarily  prudent  and  care- 
ful persons  do  neither.  Such  persons  are 
not  star  gazing,  nor  are  they  guarding  each 
individual  step  they  take.  They  do,  however, 
use  their  senses  to  see  that  they  do  not  en- 
counter danger,  and  this  without  considering 
that  they  may  assume  that  the  city  has 
fully  performed  its  duty. 

We  are  of  the  opinion  that  these  several 
instruction's  properly  declare  the  law  upon 
this  point,  but  believe  that  the  case  should 
be  certified  to  the  court  in  banc,  to  the  end 
that  there  may  be  no  question  as  to  the  rule 
of  law  announced  by  this  court.  The  pres- 
ent status  of  our  opinions  on  the  point  can- 
not be  satisfactory  to  either  bench  or  bar. 

2.  The  next  contention  is  that  there  was 
error  in  giving  instruction  No.  3d,  which 
reads:  "The  court  instructs  the  jury  that  the 
ordinances  of  Kansas  City  relating  to  lights 
and  barriers,  read  in  evidence,  of  themselves 
create  no  liability  in  favor  of  persons  injured 
by  their  violations  as  against  defendant, 
Kansas  City,  and  that  therefore  the  failure, 
if  any,  on  the  part  of  Kansas  City,  to  enforce 
the  ordinances  requiring  red  lights  and  good 
and  sufficient  barriers  not  less  than  three 
feet  high  to  be  placed  at  night  upon  the  ex- 
cavation in  the  sidewalk  space  at  the  time 
and  place  in  question  was  not  in  itself  neg- 
ligence on  the  part  of  the  defendant  Kansas 
City,  and  that  you  must  only  consider  the 
same  against  the  defendant  Kansas  City  in 
conjunction  with  all  the  other  facts  and  cir- 
cumstances in  making  up  your  verdict." 
This  instruction  was  given  on  behalf  of  the 
defendant  city.  It  does  not  include  the  indi- 
vidual defendant.  These  ordinances  are  but 
police  regulations  adopted  by  the  city  for  the 
purpose  of  protecting  its  citizens.  A  city 
may  be  liable  for  negligence,  but  is  not  liable 
for  the  mere  failure  to  enforce  its  own  police 
regulations. 

In  Moran  v.  Pullman  Palace  Car  Co.,  134 
Mo.,  loc.  clt  651,  36  S.  W.  661  (33  L.  R.  A. 
755,  66  Am.  St  Rep.  543),  Sherwood,  J.,  said: 
"In  tbe  third  place,  a  city  is  not  liable  for 
damages  resulting  from  a  failure  to  enforce 
such  police  regulations  as  are  the  ordinances 
in  question.  15  Am.  &  Eng.  Encyclopedia  of 
Law,  1154,  and  note  3,  and  cases  cited."  One 
section  of  the  ordinance  discussed  in  the 
Moran  Case  is  substantially  the  ordinance  in- 
volved here.  The  doctrine  of  the  Moran 
Case  is  approved  in  the  following  more  re- 
cent cases:  Harman  v.  St  Louis,  137  Mo. 
494,  38  S.  W.  1102 ;  Loth  v.  Columbia  Theat- 
er Co..  197  Mo.,  loc.  dt  358,  94  S.  W.  847; 
Mehan  v.  St  Louis,  217  Mo.  35,  116  S.  W. 
514. 

None  of  these  cases  are  exact  parallels  of 
tbe  one  at  bar,  however.  In  the  case  at  bar, 
under  tbe  testimony  of  the  defendant  Har- 
ris, which  is  the  only  testimony  upon  the 
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subject,  the  relattonshlp  of  contractor  and 
contractee  exists.  In  other  words,  the  city 
in  this  case  bad  contracted  with  Harris  to 
do  this  work.  This,  however,  we  hardly 
think  should  change  the  rale.  The  ordinanc- 
es within  themselves  do  not  appear  to  Include 
the  dty.  They  appear  to  be  pure  police 
regulations  enacted  by  the  city  for  the  guid- 
ance of  the  conduct  of  the  citizen,  rather 
than  the  conduct  of  the  dty  itself.  The  city, 
having  authorized  and  directed  the  work, 
may  be  liable  for  the  failure  to  have  barriers 
and  danger  signals,  but  this  would  be  upon 
the  theory  that  to  fail  to  have  such  would 
be  negligence,  and  would  depend  upon  proof 
of  the  question,  rather  than  upon  the  ordi- 
nance. As  to  defendant  Harris,  proof  of  the 
ordinances  and  proof  of  a  failure  to  comply 
therewith  make  out  a  prima  fade  case  of 
negligence.  This  instruction  does  nothing 
more  than  to  say  that,  as  against  the  dty, 
the  ordinances  themselves  do  not  make  a 
prima  fade  case,  but  may  be  considered  with 
other  facts  in  determining  the  question  of 
negligence  or  no  negligence  upon  the  part  of 
the  city.  This  contention  of  plaintiff  should 
be  disallowed  upon  the  law. 

But  there  la  another  matter  which  forces 
the  disallowance  of  plaintiff's  contention. 
Plaintiff  below  adopted  the  theory  of  the 
law  Just  above  announced.  She,  by  her  in- 
struction Ip,  tells  the  Jury  tliat,  if  there  was 
a  failure  to  comply  with  these  ordinances, 
and  the  plaintiff  was  injured  by  reason  of 
such  failure,  the  same  would  be  negligence 
as  to  defendant  Harris,  and  he  would  be  lia- 
ble. By  her  instruction  2p  the  case  is  put 
to  the  Jury  upon  the  theory  that,  if  there  was 
a  failure  to  put  up  barriers  and  lights,  and 
tliat  an  ordinarily  careful  and  prudent  per- 
son would  have  used  such  precautions,  then 
both  defendants  were  negligent,  and  if  plain- 
tiff's injury  was  due  to  such  negligence,  she 
could  recover  as  against  both  defendants. 
From  this  it  appears  that  she  adopted  this 
theory  of  the  law  below,  and  the  instruction 
given  for  defendant  city,  last  above  set  out 
is'  in  line  with  the  theory  that  plaintiff  bad 
in  the  trial  nisL  Plaintiff  cannot  shift  posi- 
tions in  this  court.  It  is  true  that  the  motion 
for  new  trial  suggests  that  the  court  erred 
In  modifying  the  two  instructions  of  the 
plaintiff  above  mentioned,  but  the  record 
«l8ewhere  fails  to  so  show.  The  record  sim- 
ply says,  "and  thereupon  the  following  in- 
structions were  given  for  the  plaintiff." 
Following  this  are  the  two  instructions  dis- 
cussed, and  a  third  one,  which  relates  solely 
to  the  measure  of  damages.  So  that  upon 
this  theory  we  would  not  be  in  position  to 
condemn  the  lower  court  for  giving  an  in- 
struction for  the  defendant,  which  accorded 
with  the  theory  of  the  case  pressed  upon  the 
court  by  the  plaintiff. 

The  question  discussed  is  paragraph  1, 
«nd  the  one  herein  discussed,  are  the  only 
ones  seriously  urged  by  counsel.  If  we  are 
right  in  the  condusions  reached  in  paragraph 


1,  and  we  think  we  are,  this  case  should  he 
affirmed.-  Yet  we  are  of  opinion  that  there 
is  a  conflict  between  our  own  cases  upon  the 
question  discussed  In  paragraph  1,  and  for 
that  reason  this  cause  should  be  certified  to 
the  court  In  banc  for  final  determination. 

It  is  therefore  ordered  tliat  the  cause  be 
cectified  to  the  court  in  banc. 

All  concur  upon  the  question  that  this 
cause  should  be  certified  to  the  court  in  banc. 

M.  A.  Fyke  and  E.  W.  Shannon,  for  ap- 
pellant. Frands  M.  Hayward  and  Jas.  W. 
Gamer,  for  respondents. 

GRAVES,  J.  The  foregoing  opinion  ta 
Division  1  is  adopted  as  the  opinion  of  the 
court  in  banc 

FERRISS,  J.,  concurs.  LAMM,  J.,  concurs 
In  separate  opinion  filed.  BROWN,  J.,  con- 
curs in  result.  WOODSON,  and  KENNISU, 
JJ.,  dissent  in  opinion  to  be  flled.i  VAL- 
UANT,  0.  J.,  absent 

IjAMM,  J.  In  voting  to  affirm,  I  concur 
with  the  result  but  not  te  all  my  learned 
Brother  GRAVES  says  arguendo. 

I  put  concurrence  on  the  following  grounds: 
Plaintiff  asked  no  Instruction  covering  her 
right  to  act  upon  the  presumption  that  the 
sidewalk  was  reasonably  safe.  There  Is  a 
presumption  of  that  kind  that  may  go  te 
the  Jury.  But,  if  plaintiff  desired  such  in- 
struction, her  counsel  should  have  asked  it. 
Nondirection  in  a  civil  case  is  not  misdirec- 
tion. While  a  footman  may  presume  a  city 
has  done  its  duty  in  keeping  its  sidewalks  In 
a  reasonably  safe  condition  for  travel  by 
pedestrians,  by  night  as  well  as  by  day,  yet 
that  presumption  runs  with  a  condition.  It 
goes  hand  in  hand  with  another  vital  prop- 
osition, viz.,  that  a  footman  must  use  ordi- 
nary, that  is,  due,  care  to  avoid  injuring 
himself.  Such  care  is  the  care  of  an  ordi- 
nary person  under  like  drcumstances.  Such 
care  is  broad  enough  to  create  the  duty  to 
look  and  see  where  one  is  going,  as  well  as 
the  duty  to  avoid  danger  when  actually  dis- 
covered. That  does  not  mean  a  pedestrian 
is  an  inspector  of  sidewalks,  or  cannot  take 
a  step  without  looking  down  to  see  tliat  his 
feet  do  not  carry  falm  into  a  pit;  nor  does 
it  mean  that  an  ordinarily  prudent  person 
might  not  be  deceived  into  taking  an  excava- 
tion full  of  water  as  part  of  the  sidewalk  at 
night,  In  the  glimmer  of  electric  lights  or 
during  a  storm.  He  need  not  be  watching 
at  every  footfall  for  defects,  but  he  should 
act  like  a  prudent  person,  who  makes  rea- 
sonable use  of  his  eyes  while  walking.  He 
cannot  shut  his  eyes,  or  blindfold  himself, 
or  walk  backward,  or  not  look  about  Iiim 
at  all,  or,  under  the  assumption  that  no  de- 
fects exist  walk  heedlessly  into  obvious  ones. 

Defendant's  instructions  announce  good 
doctrine  In  that  respect  Due  care  allows  a 
reasonable  person  to  act  on  the  presump- 

*  For  dlssentlnc  opinion,  ■««  U4  S.  W.  985. 
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tlon  of  safety  so  long  as  (and  no  longer  tban) 
he  uses  due  care  to  avoid  his  own  injury. 
To  rale  that  a  plaintiff  could  be  cast  only 
when  he  actually  knows  of  the  defect,  and 
thereafter  acts  negligently.  Is  a  dangerous 
doctrine  I  cannot  subscribe  to.  He  must 
use  due  care  to  discover,  in  order  to  avoid. 
The  Jury  take  the  presumption  along  with 
the  proposition  of  dne  care  in  making  up 
their  estimate  of  liability,  when  plaintiff 
sees  to  it  they  get  the  presumption  along 
with  defendant's  Instruction  on  due  care. 

As  the  Heberllng  Case  Is  questioned,  I  may 
as  well  say  that  I  think  that  case  goes  too 
far  in  some  of  Its  general  language.  But  the 
case  was  soundly  ruled,  considering  the 
facts.  Plaintiff  was  driving,  not  walking. 
The  real  defect  was  concealed.  The  mere 
presence  of  the  surface  water  and  mud  threw 
no  dnty  on  plaintiff  to  avoid  the  place  In  a 
muddy  tlma  The  defect  was  caused  by  the 
depth  of  the  hole  or  rut  and  sprung  from  the 
negligence  of  the  town.  The  depth  was  con- 
cealed by  the  surface  mud  and  water.  Tak- 
ing the  facts  of  that  particular  case  and  con- 
struing the  law  discussed  with  the  facts,  as 
we  must,  the  result  reached  was  well  enough. 
Xo  reasonable  care  would  have  avoided  the 
concealed  and  bidden  danger  in  the  Heber- 
llng Case. 


STATE  V.  THOMAS. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  7,  1911.) 

Cbimirai.  Law   (S  951*)— New  Tbiai>-Timk 

TO  Move. 

Rev.  St  1909.  i  5285  (Rev.  St.  1889,  i 
2689  [Ann.  St.  1906,  p.  1587]),  requiring  mo- 
tions tor  new  trial  to  be  filed  before  judgment 
and  within  four  days  after  verdict,  la  manda- 
tory; and  where  sentence  was  pronounced  at 
once  on  return  of  the  verdict,  without  objec- 
tion or  exception  by  defendant,  a  motion  for 
new  trial  made  three  days  thereafter  was  too 
late. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I..aw,   Cent.   Dig.  {|  2349-2358;    Dea  Dig.   S 

Appeal  from  (Circuit  Court,  Platte  County ; 
Alonzo  D.  Bumes,  Judge. 

Wilbur  Thomas  was  convicted  of  assanlt 
with  Intent  to  kill,  and  be  appeals.    AfBrmed. 

Allen,  Gabbert  &  Mitchell,  for  appellant 
E.  W.  Major,  Atty.  (Sen.,  and  Jno.  M.  Daw- 
son, Asst.  Atty.  Gen.,  for  the  State. 

FERRISS,  J.  At  the  March  term,  1909, 
of  the  circuit  court  of  Platte  county,  defend- 
ant was  convicted  of  a  felonious  assault  with 
intent  to  kill,  and  appeals  from  the  judg- 
ment of  conviction. 

It  appears  from  the  record  that  tbe  ver- 
dict was  returned  and  judgment  thereon 
rendered  on  March  17, 1909,  three  days  prior 
to  tbe  filing  of  defendant's  motion  for  a  new 
trial.     Section  5285,  Rev.  St  1909  (section 


2689,  Rev.  St  1899  [Ann.  St  1906,  p.  1587]), 
provides  that  the  motion  for  new  trial  shall 
be  "filed  before  judgment  and  within  four 
days  after  the  return  of  the  verdict,"  and  it 
has  been  frequently  held  by  this  court  that 
said  statutory  provision  is  mandatory.  State 
V.  Fraser,  220  Mo.  34,  119  S.  W.  889;  State 
V.  Prltcbett,  219  Mo.,  loc.  dt  704,  U9  S. 
W.  386 ;  State  v.  Maddox,  153  Mo.,  loc.  dt. 
473,  55  S.  W.  72;  State  v.  Brooks.  92  Mo., 
loc.  clt  590,  6  S.  W.  257,  330.  In  the  recent 
case  of  State  v.  Carson  (No.  15,445,  not  yet 
officially  reported)  182  S.  W.  587,  Judge 
Gantt  held  that  where  the  court  pronounced 
judgment  Immediately  after  a  finding  of 
guilty,  and  before  a  motion  for  new  trial  was 
filed,  and  where  at  the  time  tbe  defendant 
excepted  to  the  action  of  the  court  in  so  pro- 
nouncing judgment  and  gave  notice  that  he 
would  file  bis  motion  for  a  new  trial,  there 
was  no  waiver  by  defendant,  because  he 
could  not  have  acted  more  promptly.  In  the 
case  at  bar  there  was  no  objection  or  excep- 
tion to  the  action  of  the  court.  The  motion 
was  filed  too  late,  and  we  must  hold  that 
there  is  nothing  before  as  save  the  record 
proper. 

The  indictment  properly  charges  the  of- 
fense of  which  defendant  was  convicted,  the 
verdict  and  tbe  judgment  thereon  are  in  due 
form,  and  the  record  In  all  respects  free 
from  error. 

The  judgment,  therefore.  Is  affirmed. 

KEKNISR,  P.  J.,  and  BROWN,  J.,  concur. 


GANTT  ▼.  BROWN.     TIMMONDS  v.  KEN- 

NISH.  6ASS  V.  EVANS. 
(Supreme  Court  of  Missouri.  Jan.  11,  1911.) 
In  Banc.  Election  contests  by  James  B. 
Oantt,  contestant,  against  John  C.  Brown,  con- 
testee,  by  Henry  C.  Timmonds,  contestant, 
against  John  Kennish,  contestee,  and  by  How- 
ard A.  Gass,  contestant,  against  William  P. 
Evans,  contestee.  Dissenting  opinion  on  order 
appointing  special  commissioner. 

W.  M.  Williams  and  W.  C.  Marshall,  for  con- 
testants. Selden  P.  Spencer  and  Jones,  Jones, 
Ilocker  &  Davis,  tor  contestees. 

LAMM,  J.  I  dissent  from  the  appointment 
of  Judge  Culver,  not  in  one,  but  in  all  three, 
election  contest  cases,  not  because  of  any  objec- 
tion personal  to  him  as  a  lawyer  or  as  a  citi; 
sen,  but  because: 

The  three  cases  are  the  first  political  elec- 
tion contests  brought  before  the  Supreme  Court 
as  original  proceedings.  Therefore  we  are  mak- 
ing precedents.  In  such  case,  tbe  maxim  is: 
The  chief  thing  is  the  beginning.  It  is  too 
plain  for  controversy  that  to  select  one  com- 
missioner for  all  three  cases  necessarily  results 
in  the  commissioner  beloni^ing  to  one  political 
party,  unless  our  commissioner  affiliated  with 
no  party,  and  this  appointment  is  not  of  that 
character.  This  has  a  tendency  to  give  a  party 
cast  or  color  to  the  inquest  at  the  outset,  and. 
wbUe  conscious  of  our  own  judicial  independ- 
ence and  exalted  duty,  yet  we  can  with  profit 
heed  Paul's  admonition :  Abstain  from  all  appear- 
ance of  evil.    To  that  end  we  should  make  two 
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^ai>8  of  caaea,  but  one  case  in  one  and  two 
in  another.  Then,  to  balance  the  power,  we 
should  select  two  hi^h-minded  commissioners  of 
opposite  political  faith,  one  for  one  group  and 
one  for  aaotber,  consolidate  the  cases  for  the 
purpose  of  hearln^r  testimony,  and  order  our 
commissioneiB  to  sit  together  and  bear  the  evi- 
dence. If  possible,  they  can  make  a  joint  re- 
fort,  or,  if  they  cannot  agree,  separate  reports, 
f  it  be  said  they  would  or  could  not  agree,  then 
the  question  is.  Why?  But,  at  worst,  if  they 
disagree  on  the  facta,  it  would  not  binder  us 
in  our  ultimate  judgment,  and,  besides  that, 
they  would  be  amenable  to  our  interlocutory 
orders  and  directions  in  the  admissibility  of 
evidence.  In  such  way,  we  would  pull  down  no 
blind  on  any  window  through  which  needed 
light,  however  dim,  may  come  to  aid  us  in  the 
performance  of  an  admittedly  delicate  task.  I 
think  it  the  most  likely  road  to  arrive  at  an 
impartial,  and  therefore  a  just,  condosion  in 
the  end. 

I  should  not  consent  to  the  appointment  of 
one  Republican  commissioner  in  all  these  cases, 
precisely  as  I  do  not  consent  to  the  appointment 
of  one  Democratic  commissioner,  and  for  the 
same  reason.  Jurisprudence,  says  the  wise 
Latin,  is  the  science  of  the  ipod  and  Just; 
hence  what  is  fair  and  good  (i.  e.,  in  accord 
with  those  equities  that  have  their  seat  in  the 
human  breast)  cannot  be  bad  law. 

Therefore,  because  the  majority  of  my  sit- 
ting Brethren  do  not  a^ee  with  me  in  this 
belutlf,  but  rule  in  favor  of  one  commissioner, 
and  for  no  other  reason,  I  dissent. 

FERRISS,  J.,  joins  in  this  dissent 


BEATH  T.  TUCKER. 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 

6,  1911.) 

1.  Trusts  (5  283*)  —  Dealings  Between 
Tbustek  and  Cestui  Que  Tkust— Valid- 
ity. 

While  the  law  exacts  from  the  trustee  the 
utmost  good  faith  in  dealings  with  the  bene- 
ficiary, and  commands  him  to  make  full,  fair, 
and  open  disclosures  of  all  facts  in  his  posses- 
sion, mere  suggestion  of  the  relationship  of 
the  parties  by  the  beneficiary  does  not  invali- 
date the  trustee's  dealings  with  the  trust  funds 
in  a  court  of  law. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  403;    Dec.  Dig.  S  283.*] 

2.  Trusts  (|  283*)— Trustee— Dealings  with 
Cestui— guBDEN  of  Proof. 

There  is  no  difference  in  the  law  concern- 
ing dealings  between  a  trustee  and  cestui  que 
trust  and  with  strangers,  except  with  reference 
to  the  burden  of  proof  when  the  dealings  are  as- 
sailed in  a  proper  proceeding  charging  the  trus- 
tee or  fiduciary  with  unfairness  or  fraud,  when 
the  burden  is  on  the  trustee  or  fiduciary  to 
show  that  the  transaction  was  open,  fair,  hon- 
est, and  free  from  fraud  on  his  part;  whereas, 
in  other  cases  the  burden  of  proving  fraud  is 
on  the  party  alleging  it. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  403;   Dec.  Dig.  S  283.*] 

3.  Appeal  and  Error  ({  1009*)— Findings— 
Equity  Case— Review. 

While  the  Court  of  Appeals  will  give  full 
credit  to  findings  of  fact  of  the  trial  court  in 
equity  cases,  it  will  not  be  bound  thereby,  es^ 
pecially  where  they  appear  to  be  erroneous. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3970;  Dec.  Dig.  f  1009.*] 


4.  Assionjients  (S  64*)— Fraud— Evidence. 

Where  plaintiff,  after  having  made  an  as- 
signment for  the  benefit  of  creditors,  transfer- 
red his  equity  to  his  assignee,  evidence  held  in- 
sufficient to  justify  a  finding  that  plaintifT* 
mental  condition  at  the  time  was  such  tliat  be 
could  easily  be  imposed  upon,  or  that  he  was 
imposed  upon  in  any  way  by  such  assignee. 

[Ed.  Note. — ^For  other  cases,  see  Assignments, 
Cent  Dig.  {  125;   Dec.  Dig.  S  W.*] 

5.  Assignments  (§  68*)- Rescission. 

Where  plaintiff,  aiter  making  an  assign- 
ment of  his  assets  to  an  assignee  for  the  l>enefit 
of  creditors,  transferred  his  equity  in  the  goods 
to  defendant,  his  assignee,  and,  on  later  making 
an  objection  to  the  transfer,  defendant  offered 
to  rescind,  but  plaintiff  refused  to  do  so,  and 
to  put  defendant  in  statu  quo,  but  demanded 
that  defendant  make  a  new  contract  and  buy 
the  property  at  a  higher  price,  plaintiff  could 
not  thereafter  obtain  a  rescission  of  the  con- 
tract. 

[Ed.  Note. — For  other  cases,  see  Assignments. 
Cent  Dig.  I  127;  Dec.  Dig.  {  68.*] 

Appeal  from  Circuit  Court,  HlCkoiy  Coon- 
ty;  C.  H.  Skinker,  Judge. 

Suit  by  Thomas  8.  Heath  against  B.  F. 
Tucker.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed,  wltb  directions  t» 
dismiss. 

J.  W.  Montgomery  and  Recbow  k  Pufahl, 
for  appellant.  W.  S.  Jackson,  Henry  P.  Day, 
and  W.  A.  Dollarbide,  for  respondoit 

GRAY,  J.  Tbe  plaintiff,  on  the  2Gth  day 
of  February,  1907,  was,  and  for  a  long  time 
prior  thereto  had  been,  engaged  in  the  gen- 
eral merchandise  business  at  the  town  of 
Weaubleau,  In  Hickory  county,  this  state. 
He  bad  become  worried  about  his  business 
affairs,  and  on  said  day  conveyed  his  prop- 
erty to  the  defendant  herein  as  assignee  for 
the  benefit  of  creditors.  The  property  con- 
sisted largely  of  merchandise,  and  amounted 
to  about  $14,000,  as  shown  by  an  Inventory 
taken  by  the  defendant  as  assignee,  and 
was  appraised  at  the  value  of  |9,629.9C,  a 
sum  largely  in  excess  of  the  plaintiff's  debts. 
After  making  the  assignment,  he  formed  the 
resolution  of  selling  his  equity  in  the  prop- 
erty, and' approached  the  defendant  with  the 
view  of  selling  the  same  to  him.  After  the 
plaintiff  had  made  several  propositions,  they 
finally  entered  Into  au  agreement,  by  the 
terms  of  which  the  defendant  agreed  to  pay 
plaintiff  for  bis  equity  $2,200,  which  agree- 
ment was  carried  out  by  defendant  paying 
$500  In  cash  and  executing  his  note  for  $1,- 
700  for  the  balance,  and  plaintiff  conveyed 
his  equity  to  him.  After  this  transaction, 
the  defendant  continued  in  charge  of  the  es- 
tate as  assignee  under  the  deed  of  assign- 
ment from  plaintiff  to  him,  and  made  bis 
final  settlement  with  the  court  under  the 
statute,  as  though  he  bad  not  purchased  the 
plaintiff's  equity.  Shortly  after  the  purcbasti 
of  the  equity,  the  defendant  transferred  one- 
third  of  the  stock  to  one  George  W.  Lindaey. 
and  one-third  to  a  Mr.  Whltaker.  The  trans- 
fer was  made  by  each  of  the  parties  paying 
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to  the  defendant  one-third  of  the  $500  cash 
payment  he  had  made  to.plalntifC,  and  by 
assuming  and  subsequently  paying  one-tliird 
of  the  $1,700  note  defendant  liad  given  to 
plaintiff  for  the  purchase  of  his  equity. 
When  the  defendant  made  his  settlement,  the 
plaintiff  appeared  and  filed  exceptions  there- 
to, on  the  theory  that  the  transfer  of  bis 
'equity  to  the  defendant  was  void.  The  dr- 
■cuit  conrt  sustained  the  exceptions,  and  de- 
fendant appealed  to  the  Kansas  City  Conrt 
«f  Appeals.  The  opinion  of  the  Court  of 
Appeals  in  the  case  will  be  found  in  136  Mo. 
App.  347,  117  S.  W.  125.  The  court  reversed 
the  Judgment  on  the  gronnd  that  the  clr- 
■cnit  court  was  without  jurisdiction  in  the 
assignment  proceedings  to  set  aside  the 
transfer  of  the  equity.  The  court  held  the 
proceedings  in  the  assignment  matter  were 
purely  statutory  and  not  equitable,  and  that 
-on  exceptions  to  the  final  report  of  the  as- 
signee only  such  matters  as  pertained  to  his 
administration  of  the  estate  in  his  hands 
"were  matters  for  investigation.  The  court 
reversed  and  remanded  the  cause  with  di- 
rections to  the  assignee  to  make  final  settle- 
ment in  accordance  with  the  views  expressed 
in  the  opinion.  Tl>e  court  further  held  that 
the  validity  of  the  transfer  could  only  be  at- 
tacked for  fraud  in  its  procurement  in  a  pro- 
ceeding in  a  court  of  equity.  After  the  cause 
bad  been  remanded,  the  defendant  made  Ills 
final  settlement  in  the  circuit  court  In  that 
settlement  he  was  charged  with  the  sum  of 
$10,021.31.  The  value  of  the  assets  which 
came  to  his  hands  by  virtue  of  the  assign- 
ment was  $9,629.05.  The  assignee  had  pur- 
chased claims  of  certain  creditors  at  a  dis- 
count of  $391.36,  which,  added  to  the  value 
of  the  assets,  made  the  said  sum  of  $10,- 
031.31.  The  assignee  was  allowed  the  follow- 
ing credits:  $133.74  expenses  of,  taking  in- 
ventory and  appraislDg  the  stock;  the  sum  of 
$500  allowed  to  the  assignee  for  services  In 
making  his  bond  and  for  attorney's  fees  up 
to  and  Including  the  time  of  the  purchase  of 
the  equity;  the  sum  of  $5,249.80  on  account 
-of  sums  paid  to  creditors;  the  sum  of  $59.21 
on  account  of  certain  duebills;  the  sum  of 
$2,200,  l>elog  the  amount  paid  the  plaintiff 
fees  and  expenses  in  defending  in  the  cir- 
cuit court  and  on  appeal  against  the  excep- 
tions filed  by  the  plaintiff;  and  other  small 
amounts  aggregating  $11.40,  and  leaving  the 
amount  due  of  $1,167.10. 

In  the  May  term,  1909,  of  the  circuit  court 
«f  Hickory  county,  the  present  proceeding 
was  Instituted  to  set  aside  the  transfer  by 
plaintiff  to  the  defendant  of  bis  equity  in  the 
assigned  estate.  The  petition  alleged:  That 
■on  the  2Cth  day  of  February,  1907,  the  plain- 
tiff was  the  owner  of  certain  real  estate  and 
a  stock  of  general  merchandise  and  store 
fixtures  in  Weaubleau,  then  of  the  reason- 
able cash  market  value  of  $14,500.  That  at 
eaid  date,  and  for  some  time  prior  thereto, 
tbe  plaintiff  was  engaged  in  business  as  a 
general  merchant  in  said  city,  doing  business 


under  the  style  of  T.  S.  Heath  &  Son,  his 
son  being  only  a  nominal  partner  and  liav- 
Ing  no  actual  interest  in  the  business,  and. 
In  conducting  said  business,  the  plaintiff  had 
become  Indebted  to  creditors  in  the  sum  of 
$5,162.40.  That,  for  a  considerable  time  pri- 
or to  said  date,  the  plaintiff's  health  had 
been  poor  by  reason  of  which,  and  of  his 
business  affairs,  his  mind  became  greatly 
perturbed  and  distressed,  and  he  was  wholly 
incapable  of  intelligently  managing  his  af- 
fairs. That  although  be  was  wholly  solvent, 
and  his  business  in  a  flourishing  condition 
and  very  valuable,  the  plaintiff  became  pos- 
sessed of  the  Insane  delusion  that  he  was 
about  to  fail  in  business,  and,  as  a  result 
thereof,  he  was  likely  to  be  imprisoned,  eta 
That  realizing  his  impaired  mental  condition, 
and  feeling  the  need  of  advice  and  assist- 
ance, he  went  to  the  defendant,  who  was  a 
man  of  property,  business  ability,  and  ex- 
perience, and  told  him  the  situation  of  his 
affairs,  and  requested  the  defendant's  advice 
and  assistance,  and  in  so  doing  relied  upon 
the  warm  and  confidential  friendship  which 
he  believed  existed  between  him  and  the  de- 
fendant. That  plaintiff  desired  and  request- 
ed tbe  defendant  to  become  his  agent  and 
trustee  for  the  purpose  of  taking  charge  of 
the  business  and  of  managing  the  same  un- 
til plaintiff  had  recovered  his  usual  health 
of  body  and  mind. 

The  petition  further  alleged:  That  the 
defenSant  consented  to  take  charge  of  said 
business,  but,  after  consulting  his  attorney, 
advised  the  plaintiff  to  make  an  assignment 
to  him  of  all  of  bis  property,  although  there 
was  nothing  in  the  condition  of  plalntitCs 
affairs  which  Justified  such  action,  yet,  by 
reason  of  plaintiffs  distressed  condition  of 
mind  and  his  confidence  in  the  defendant,  he 
consented  to  and  did  make  the  assignment 
to  the  defendant  That  tbe  defendant  at 
once  took  charge  and  possession  of  the  prop- 
erty and  of  the  business,  and  proceeded  to 
make  an  inventory,  which  he  completed  on  or 
about  the  I2tb  day  of  March,  1907,  and 
found  from  said  inventory  the  reasonable 
value  of  the  property  covered  by  said  assign- 
ment was  $14,566.51,  and  that  the  llabUltles 
of  the  plaintiff  amounted  to  $5,162.40,  and 
that  the  net  value  of  the  property  was  $9,- 
404.11.  That,  "the  defendant  desiring  and 
intending  to  make  an  unlawful  and  uncon- 
scionable profit  for  himself,  and  wholly  dis- 
regarding hla  dntles  as  trustee  and  as  im- 
posed by  the  confidential  relationship  be- 
tween himself  and  the  plaintiff,  and  seeking 
to  take  advantage  of  tbe  derangement  of 
plaintifTs  mind,  tl>e  defendant  entered  into 
negotiations  with  tbe  plaintiff  for  the  pur- 
chase of  plaintiffs  'equity'  in  the  assigned 
estate.  That  at  the  time  the  plaintiff  was 
temporarily  insane  and  was  wholly  unable 
to  deal  with  the  defendant  upon  an  equal 
footing,  and  bad  an  entirely  erroneous  Idea 
of  the  value  of  his  property,  all  of  which 
was  known  to  the  defendant  and  of  which 
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be  songbt  to  take  advantage.  Tbat  as  tbe 
result  of  said  negotiations  and- of  fraudulent 
misrepresentations  made  by  tbe  defendant  to 
tbe  plaintiff  as  to  tbe  value  of  said  property 
and  of  the  condition  of  said  business,  and  of 
the  confidential  relations  existing  between 
the  plaintiff  and  defendant,  tbe  plaintiff  was 
Induced  by  the  defendant  to  execute  an  in- 
strument purporting  to  be  a  transfer  and 
assignment  of  all  of  plalntifTs  'equity'  in  the 
property  aforesaid.  Tbat  by  reason  of  said 
false  representations  made  by  tbe  defendant 
to  the  plaintiff,  the  mental  condition  of  the 
plaintiff,  the  position  of  trust  occupied  by 
the  defendant,  and  the  confidential  relation- 
ship between  tbe  plaintiff  and  defendant,  the 
said  instrument  and  pretended  transfer  is, 
and  shonld  be,  held  void  and  sboald  be  set 
aside.  Wherefore  plaintiff  prays  tbat  the 
said  assignment  and  also  the  said  pretended 
,  transfer  of  plaintifTs  'equity'  In  said  prop- 
erty be  set  aside  and  for  naught  held.  But  it 
appearing  from  tbe  premises  that  tbe  rights 
of  third  parties  have  intervened,  and  tbat, 
by  reason  of  the  manner  in  which  the  de- 
fendant has  conducted  said  business,  it  will 
DOW  be  impossible  to  place  the  parties  in 
statn  quo  by  ordering  tbe  return  of  said 
property,  it  is  therefore  further  prayed  tbat 
the  title  to  said  property  be  vested  in  tbe 
defendant;  tbat  he  be  required  to  account  for 
the  value  thereof,"  etc 

The  defendant  answered  admitting  the 
making  of  the  deed  of  assignment,  the  trans- 
fer of  the  equity,  the  incurring  of  tbe  ex- 
penses, and  making  tbe  payments  set  out  in 
the  previous  part  of  this  statement  and  as 
shown  by  his  settlement  as  assignee.  The 
defendant  further  alleged  tbat,  if  the  stock 
of  merchandise  had  been  sold  at  assignee's 
sale  In  due  course  of  administration,  tbe 
same  would  not  have  brought  50  per  cent  of 
tbe  invoiced  price.  He  further  denied  that 
tbe  plaintiff  was  not  able  to  take  care  of 
himself  when  the  assignment  and  transfer 
of  the  equity  were  made,  or  that  be  took 
any  advantage  of  the  plaintiff,  and  expressly 
alleged  that  the  plaintiff  well  knew,  at  the 
time  of  tbe  transfer  of  the  equity,  tbe  ap- 
praised value  of  the  property,  as  well  as 
tbe  inventory  value  and  the  amount  of  the 
Indebtedness  against  tbe  same;  tbat,  about 
the  time  the  Inventory  was  completed,  the 
plaintiff  commenced  Importuning  tbe  defend- 
ant to  buy  his  equity  in  the  assigned  proper- 
ty; that  for  some  time  tbe  defendant  refused 
to  deal  with  the  plaintiff,  and  continued  to 
refuse  to  buy  his  equity  until  after  the  com- 
pletion of  tbe  Inventory  and  appraisement, 
and  not  until  tbe  plaintiff  was  well  aware 
of  tbe  value  of  tbe  property  and  tbe  indebt- 
edness against  tbe  same. 

Tbe  trial  court  did  not  find  that  tbe  plain- 
tiff, at  tbe  time  tbe  assignment  was  made, 
was  unable  to  take  care  of  or  manage  his 
business  affairs,  but  did  find  that,  at  the  time 
tl>e  equity  was  transferred,  tbe  mind  of  the 
plaintiff  was  in  a  greatly  perturbed  condition 


by  reason  of  which,  and  of  tbe  fidnciary  re- 
lation existing  between  the  parties,  plaintiff 
was  unable  to  deal  with  the  defendant  on  a 
fair  and  equal  basis,  and  for  tbat  reason  tbe 
transfer  of  the  equity  to  defendant  should 
be  set  aside.  Tbe  court  charged  the  defend- 
ant with  the  same  amount  be  was  charged 
with  In  his  final  settlement  as  assignee,  and 
held  be  was  entitled  to  credit  for  sums  paid 
to  plaintiff,  and  to  others  for  plaintifTs  bene- 
fit, aggregating  $8,054.15,  leaving  a  balance 
of  $1,967.16,  for  which  the  defendant  should 
account  to  tbe  plaintiff,  and  rmdered  judg- 
ment against  defendant  therefor.  From  tbat 
Judgment  the  defendant  appealed  to  this 
court. 

There  are  several  charges  in  the  plaintiff's 
petition  wholly  unsupported  by  the  evidence. 
The  plaintiff's  business  was  not  In  a  flourish- 
ing condition.  He  owed  about  $5,000,  then 
due,  and  tbe  assignment  was  made  at  the 
very  dullest  season  of  tbe  year.  Realizing 
tbe  situation,  tbe  plaintiff  bad  been  for  some 
time  trying  to  induce  others  to  go  in  with 
him  and  form  a  corporation  to  handle  bis 
business.  He  bad  some  time  prior  to  the 
making  of  tbe  assignment  made  a  trip  to 
Oklahoma  with  the  view  of  changing  his  lo- 
cation and  quitting  the  mercantile  business 
in  Missouri.  About  two  months  previous  to 
tbe  assignment,  he  had  transferred  and  de- 
livered to  bis  son-in-law  clothing  out  of  tbe 
stock  amounting  to  about  |1,500,  for  which 
the  son-in-law  gave  notes  payable  to  the 
plaintifrs  wife.  It  is  not  claimed  in  tbe  tes- 
timony that  tbe  clothing  was  the  property 
of  tbe  wife  or  that  tbe  notes  were  given  to 
her  for  any  indebtedness  of  the  husband, 
and  the  same  were  not  included  in  the  as- 
signment Some  time  previous  to  February 
26,  1907,  a  new  store  had  opened  across  tb*e 
street  from  plaintiff's,  and  there  is  testimony 
tending  to  prove  tbat  a  share  of  tbe  previous 
business  of  the  plaintiff  was  being  done  by 
the  new  competitor. 

There  Is  no  testimony  in  the  case  to  sup- 
port the  allegation  of  tbe  petition  tbat  the 
defendant  induced  or  requested  tbe  plaintiff 
to  make  the  assignment,  or  tbat  tbe  plaintiff 
had  any  special  confidence  In  the  defendant 
Prior  to  the  making  of  tbe  assignment  and 
prior  to  tbe  time  he  first  met  or  talked  with 
the  defendant  about  tbe  same,  be  had  con- 
sulted with  others  in  regard  to  the  matter, 
and  with  tbe  view  of  having  some  one  tak» 
charge  of  his  business  and  pay  his  debts. 
He  approached  defendant  and  requested  him 
to  become  bis  agent  for  tbat  purpose.  Tbe 
defendant  did  not  consent  to  do  so  at  first 
but  finally  agreed  to  do  so  if  matters  could 
be  fixed  legally.  The  plaintiff  and  tbe  de- 
fendant then  went  to  the  county  seat  and 
tbe  plaintiff  employed  Mr.  Montgomery,  an 
attorney  at  law,  and  consulted  him  in  and 
out  of  the  presence  of  the  defendant  relating- 
to  bis  financial  condition.  As  a  result  of  tbe 
interview  between  tbe  parties  hereto  and  the 
attorney,  the  attorney  advised  an  assignment. 
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and  prepared  tbe  conveyance  therefor.  At 
tbe  time  the  aaslgnioent  was  made,  the  plain- 
tiff was  In  consultation  with  his  son-in-law 
and  his  said  son,  and  they  both  admit  In 
their  testimony  that  they  advised  htm  to 
make  the  assignment 

■  There  Is  no  testimony  In  the  case  that  the 
defendant  In  any  wise  requested  or  Induced 
tbe  plaintiff  to  sell  him  his  equity  In  the 
stock.  Tbe  only  evidence  as  to  the  matter 
comes  from  the  defendant  and  his  witnesses. 
They  agree  that  the  plaintiff,  shortly  after 
the  deed  of  assignment  had  been  made,  was 
anxious  to  sell  his  equity,  and  offered  the 
same  to  the  defendant  for  the  sum  of  $500; 
that  the  defendant  refused  to  buy  it  and 
advised  him  it  was  worth  more;  that  he  then 
offered  to  take  $1,000,  and  the  defendant  re- 
fused to  buy  at  that  price.  Finally  he  offer- 
ed bis  equity  for  $2,000,  and  the  defendant 
agreed  to  take  the  same  at  that  price,  and 
prepared  a  contract  by  the  terms  of  which 
the  defendant  agreed  to  pay  $2,000  for  the 
equity,  and  to  assume  certain  debts  amount- 
ing to  about  $4,S00  and  supposed  to  be  all 
the  debts  owed  by  the  plaintiff.  The  plaintiff 
did  not  accept  tbe  instrument  as  prepared  by 
the  defendant,  but  wrote  another  himself,  by 
the  terms  of  which  the  defendant  was  to 
pay  blm  $2,200  for  his  equity  and  to  assume 
and  pay  all  the  debts  of  whatsoever  kind  of 
Heatb  Se  Son,  or  of  the  plaintiff  individually. 
After  the  parties  had  verbally  agreed  to 
tbe  purchase  of  the  equity  at  $2;000  and  the 
payment  of  all  debts,  tbe  plaintiff  learned 
the  defendant  had  made  arrangements  for 
discounts  from  certain  of  the  creditors,  and 
thereupon  be  demanded  that  defendant  pay 
him  tbe  additional  sum  of  $200  as  his  prop- 
er part  of  such  discount.  In  addition  to  tbe 
$24200,  the  defendant  also  agreed  to  buy  a 
stove  for  the  plalntUTs  wife,  not  to  exceed 
the  sum  of  $50.  Tbe  evidence  further  shows 
that  after  the  assignment  had  been  made, 
and  while  the  Inventory  was  being  taken, 
representatives  of  certain  creditors  called  to 
look  after  their  accounts,  and  In  the  pres- 
ence of  the  plaintiff,  stated  that  the  plaln- 
tilTR  assets  were  largely  in  excess  of  tils  lia- 
bilities, and  that  he  was  not  in  such  bad 
shape  financially.  Tbe  evidence  further 
shows  tliat,  some  time  after  the  purchase  of 
the  equity  by  the  defendant,  the  plaintiff  be- 
came dissatisfied  and  called  to  see  the  de- 
fendant and  the  persons  who  had  purchased 
an  interest  with  Iiim,  relating  to  the  trans- 
fer, and  requested  that  the  defendant  pay 
premiums  which  would  come  due  in  the  fu- 
ture, on  life  insurance  policies  carried  by  the 
plaintiff.  I%e  defendant  and  Ills  associates 
refused  to  make  any  further  payment  and 
thereupon  notified  the  plaintiff  that,  if  be 
was  dissatisfied  with  the  transfer  of  bis  eq- 
uity, he  could  have  tbe  property  turned  back 
to  him  if  he  would  redeliver  to  tbe  defend- 
ant the  note  defendant  had  made  him,  and 
repay  tbe  $500  he  had  received.  The  plain- 
tiff refused  to  do  so,  and  said  he  did  not 


want  tbe  property  badt.  There  is  no  testi- 
mony in  tbe  case  supporting  the  charge  of 
false  representations  made  by  the  defendant 
to  the  plaintiff  to  Induce  him  to  moke  the 
assignment  or  to  execute  the  instrument 
transferring  bis  equity.  No  testimony  was 
offered  tending  to  prove  that  defendant  at 
any  time  made  any  undue  statement  or  false 
representation  to  tbe  plaintiff,  and,  if  the 
transfer  is  to  be  set  aside,  it  must  be  on  the 
ground  that  plalntlflTs  mind  was  in  such  con- 
dition that  he  was  unable  to  contract,  con- 
sidered with  tbe  fact  that  a  fiduciary  rela- 
tion existed  between  him  and  tbe  defendant 

Tbe  evidence  offered  by  plaintiff  tends  to 
prove  that  about  the  time  of  the  execution 
of  the  deed  of  assignment  the  plaintiff  be- 
came much  woriled  about  bis  financial  mat- 
ters. He  had  been  a  merchant  for  many 
years,  and  had  enjoyed  the  reputation  of  be- 
ing one  of  tbe  good  and  substantial  dtizeus 
of  his  community.  Suddenly  he  found  him- 
self confronted  with  an  indebtedness  of  over 
$5,000,  then  due,  and  no  money  to  meet  it 
He  also  realised  that  his  only  way  to  get 
money  to  pay  his  debts  was  from  the  sale  of 
his  goods,  and  that  such  sales  must  be  made 
In  tbe  very  dullest  season  of  the  year.  He 
had  transferred  to  bis  son-in-law  a  part  of 
Ms  stock  of  goods,  and  the  notes  In  payment 
therefor  tiad  been  executed  to  and  delivered 
to  his  wife,  His  situation  greatly  wounded 
bis  pride  and  worried  him  untU  be  bad  be- 
come nervous  and  changed  in  Ills  usual  hab- 
its and  appearance.  He  was  in  poor  health, 
and  realized  that  be  was  well  in  the  after- 
noon of  life,  and  perhaps  would  be  unable 
to  remove  tbe  financial  clouds  hanging  over 
him.  He  was  not  insane,  and  no  advantage 
was  taken  of  him  by  the  defendant  in  pro- 
curing the  assignment  of  the  equity  in  the 
estate. 

There  is  nothing  in  the  record  to  Justify 
a  court  in  holding  the  original  deed  of  as- 
signment invalid,  and,  if  the  assignment  of 
the  equity  is  held  invalid,  it  must  be  solely 
upon  the  ground  that  the  condition  of  tbe 
health  and  mind  of  plaintiff  at  the  time  it 
was  made  was  such  as  to  invalidate  the 
transaction  when  scrutinized  by  the  very  sus- 
picious view  which  courts  take  of  transac- 
tions between  trustee  and  cestui  que  trust 
It  is  the  language  of  ail  the  authoritiee  that 
such  a  transaction  is  always  scrutinized  In  a 
court  of  equity  with  a  watchful  eye,  and  will 
not  be  sustained  to  the  disadvantage  of  the 
cestui  que  trust  except  upon  tbe  most  com- 
plete and  satisfactory  evidence  of  good  faith 
and  fair  dealing  on  tbe  part  of  the  trustee. 
In  passing  on  the  issues,  we  are  not  to  deal 
with  evidence  showing  any  Intentional  wrong 
on  the  part  of  the  trustee,  or  of  any  failure 
on  bis  part  to  fully  disclose  to  tbe  beneficiary 
all  information  he  had  relating  to  the  trust 
estate.  There  was  no  Intentional  conceal- 
ment no  misrepresentation,  no  actual  fraud. 
Tbe  issues  to  be  determined  arise  from  the 
very,  conception  and  existence  of  a  fiduciary 
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relation.  It  may  also  be  observed  that  the 
issues  in  this  case  are  not  to  be  confused  by 
the  law  relating  to  dealings  by  the  trustee 
wherein  he,  as  trustee,  conveyed  the  property 
to  himself. 

"While  the  law  exacts  of  a  trustee  the  nt^ 
most  good  faith  in  all  his  dealings  with  the 
beneficiary  regarding  the  trust  funds  in  his 
hands,  and  commands  him,  on  account  of  the 
fiduciary  relation,  to  make  fnll,  fair,  and 
open  disclosures  of  all  facts  in  his  posses- 
sion,  it  has  never  yet  been  announced  that 
all  dealings  in  regard  to  the  trust  fund  are 
void  and  to  be  held  for  naught,  in  a  court 
of  law,  at  the  mere  suggestion  of  the  rela- 
tionship of  the  parties  by  the  beneficiary. 
The  otRce  of  trustee  is  no  mere  pitfall  into 
which  any  scheming,  exacting,  or  traitorous 
beneficiary  may  throw  the  trustee  at  pleas- 
ure. There  is  no  difference  in  the  treatment 
of  dealings  between  trustee  and  the  cestui 
que  trust,  or  the  fiduciary  with  his  benefici- 
ary, than  with  strangers,  except  In  the  man- 
ner and  burden  of  proof  when  the  dealing 
is  assailed  in  a  proper  proceeding  charging 
to  the  trustee  or  fiduciary  unfairness  or 
fraud.  Under  these  circumstances,  the  bur- 
den is  upon  the  trustee  or  fiduciary  to  show 
that  the  transaction  was  open,  fair,  honest, 
and  free  from  fraud  on  his  part ;  whereas, 
in  all  other  cases  he  who  alleges  and  charges 
unfairness  or  fraud  must  prove  It."  State 
ex  rel.  v.  Jones,  131  Mo.,  loc.  cit  210,  33  S. 
W.  28. 

In  Sallee  v.  Chandler,  28  Mo.,  loc.  dt  120, 
Scott,  Judge,  speaking  for  the  Supreme  Court 
of  this  state,  said:  "However,  a  purchase  by 
the  trustee  from  his  cestui  que  trust  is  at 
all  times  a  transaction  of  great  nicety,  and 
one  which  the  courts  will  watch  with  the  ut- 
most diligence.  A  trustee  may  purchase  from 
the  cestui  que  trust,  provided  there  is  a  dis- 
tinct and  clear  contract,  ascertained  to  be 
such  after  a  jealous  and  scrupulous  examina- 
tion of  all  the  circumstances,  that  the  cestui 
que  trust  intended  the  trustee  should  buy, 
and  there  is  no  fraud,  no  concealment,  no 
advantage  taken  by  the  trustee  of  informa- 
tion acquired  by  him  In  the  character  of 
trustee.  It  will  rest  with  the  trustee  to  es- 
tablish in  evidence  that  there  was  such  a 
bona  fide  contract  between  them,  as,  accord- 
ing to  the  rule  Just  referred  to,  will  sustain 
the  purchase  in  a  court  of  equity.  The  court, 
if  satisfied  as  to  this  evidence,  will  support 
the  transaction;  but, 'if  any  unfair  advantage 
has  been  taken  by  the  trustee  by  withhold- 
ing Information  or  other  fraudulent  dealing, 
the  purchase  will  at  once  be  set  aside;  and 
mere  inadequacy  of  price  will  go  a  great  way 
In  the  mind  of  the  court  to  constitute  such 
fraud,  though  the  purchase  will  not  neces- 
sarily be  set  aside  on  that  account  alone." 

This  court  has  always  given  full  credit  to 
the  finding  of  facts  of  the  trial  court  in 
equity  cases.  In  this  case,  however,  there 
is  but  little  dispute  between  the  witnesses 
as  to  the  material  facta  In  the  case.    The 


fact  that  plalntltr  was  greatly  worried  over 
his  financial  situation,  and  to  the  extent  that 
his  health  had  become  Impaired,  and  he  was 
very  nervous  and  could  not  sleep,  has  been 
determined  by  two  trial  courts.  And  it  is 
only  from  the  fact  that  this  issue  has  been 
found  In  favor  of  the  plaintiff  by  two  trial 
courts  that  we  refuse  to  make  a  contrary 
finding.  The  plaintiff  was  dissatisfied  with 
the  terms  of  the  agreement  that  defendant 
had  prepared  to  evidence  the  transfer  of  the 
equity,  and  prepared  one  himself,  which  is 
contained  In  the  pleadings  in  this  case,  and 
an  examination  thereof  will  show  that  It 
was  prepared  by  a  man  able  to  take  care  of 
himself.  In  addition  to  the  business  intel- 
ligence disclosed  in  the  preparation  of  this 
instrument,  the  plaintiff,  when  be  learned 
that  defendant  had  contracted  for  certain 
discounts  on  debts  due  merchants,  demanded 
and  required  defendant  to  pay  him  an  addl- 
tlonal  price  for  his  equity  on  account  thereof. 
He  evoi  found  fault  with  the  rate  of  Inter- 
est he  was  to  receive  from  defoidant  on 
the  deferred  payments,  and  denumded  the 
highest  rate  of  Interest  allowed  by  the  laws 
of  this  stat&  When  he  executed  the  assign- 
ment paper,  the  inventory  was  about  com- 
pleted, and  he  knew  as  well  as  the  defendant 
the  inventory  value  of  his  estate.  He  was 
surrounded  by  bis  son,  who  was  his  partner 
in  the  business,  and  by  his  son-in-law,  who 
had  also  been  connected  with  the  stock  of 
goods  and  had  a  general  knowledge  of  the 
value  thereof.  His  health  was  poor,  and  he 
was  willing,  perhaps,  to  take  less  than  the 
actual  value  of  the  property  in  order  to  get 
away  from  the  embarrassing  surronndlngs 
and  from  the  worry  of  Ills  unfortunate  flnan- 
cial  condition.  He  turned  to  the  defendant 
and  urged  him  to  buy  the  stock,  which  the 
defendant  first  refused  to  do.  The  plaintiff 
was  also  advised  by  the  representatives  of 
the  wholesale  houses  to  whom  he  was  Indebt- 
ed that  his  stock  was  largely  in  excess  of 
the  payment  of  his  debts. 

The  plaintiff  has  never  testified  In  any  of 
the  courts  relating  to  the  transaction.  And 
there  is  no  showing  that  his  testimony  could 
not  have  been  procured.  He  has  refused,  at 
all  times,  to  advance  any  money  to  pay  the 
expenses  of  the  litigation  with  the  trustee, 
but  has  required  of  his  attorneys  the  pay- 
ment thereof.  Two  trial  Judges,  however, 
have  held  that  his  condition  was  snch  that, 
regardless  of  any  impnqier  conduct  on  the 
part  of  the  trustee,  Uie  transfer  should  he 
set  aside,  and,  while  we  have  some  do^bt  in 
the  matter,  we  do  not  feel  Justified  in  over- 
ruling the  trial  courts  thoreon,  unless  the 
subsequent  conduct  of  plaintiff  requires  audi 
action. 

The  defendant  in  his  answer  alleged  that 
after  the  relation  had  ceased,  and  the  plain- 
tiff was  acqualdted  with  all  the  facts  and  cir- 
cumstances, and  while  defendant  was  In  pos- 
session and  control  of  all  of  the  assigned 
estate,  the  plaintiff  expressed  bis  dla>atl» 
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faction  Tritb  the  transfer  and  demanded  w>me 
additional  consideration  therefor,  bnt  defend- 
ant rinsed  to  pay  the  additional  considera- 
tion, and  notified  plaintiff  that  he  could  have 
his  option  to  return  the  $600  in  cash  he  had 
received  and  redeliver  the  note  he  had  re- 
ceived for  the  transfer  of  lUs  equity,  and  all 
the  property  wonld  be  returned  to  him.  But 
plaintiff,  tvith  such  knowledge,  refused  to  re- 
pay the  money  or  deliver  the  note,  but  kept 
and  retained  the  same  and  collected  the  note 
and  the  interest  thereon. 

The  allegation  of  the  answer  is  sustained 
by  the  uncontradicted  testimony  in  the  case. 
The  evidence  shows  not  only  that  the  defend- 
ant made  the  offer  above  set  forth  under  the 
above  conditions,  bnt  also  that  plaintiff  aft- 
erwards went  to  the  person  to  wtiom  defend- 
ant had  transferred  one-third  of  the  prop- 
erty, who  made  the  same  offer,  and  it  was  re- 
jected by  plaintiff.  When  such  offers  were 
made,  there  was  no  fiduciary  relation  ex- 
isting between  the  plaintiff  and  the  defend- 
ant. The  plaintiff  then  had  fuU  knowledge 
of  every  detail  of  the  situation  and  acted  in- 
dependently of  any  confidential  relation,  and 
was  dealing  with  the  defendant  and  his  as- 
sociate as  strangers. 

While  it  is  true,  where  relation  which  pre- 
supposes a  confidence  or  controlling  influence 
by  one  party  on  the  mind  of  another  has 
existed,  the  influence  acquired  by  such  rela- 
tion may  extend  more  or  less  after  the  period 
of  Its  termination,  and,  when  such  is  the 
case,  the  transaction  will  be  scrutinized  with 
the  same  Jealousy  as  if  the  relation  con- 
tinned,  yet  it  is  only  where  the  evidence 
shows  that  such  influence  extended  after  the 
period  of  the  confidential  relation  that  the 
principle  applies. 

In  deciding  this  issue,  the  doubt  enter- 
tained by  the  court  of  the  right  to  set  aside 
the  transfer  of  the  equity  on  account  of  the 
circumstances  under  which  it  was  made  has 
substantial  weight  If  the  plaintiff  had  been 
wronged  in  the  original  trantoction,  he  was 
fully  aware  of  it  at  the  time  the  defendant 
offered  to  rescind.  The  fiduciary  relation  no 
longer  existed,  and  there  Is  nothing  in  the 
record  to  show  that  it  once  existed  Iiad  any 
influence  at  the  time  defendant  offered  to 
rescind.  The  plaintiff  was  then  holding  fast 
to  all  he  had  received  and  refusing  to  put 
the  defendant  in  statu  quo,  bnt  was  demand- 
ing the  defendant  to  make  a  new  contract 
with  him  and  buy  his  property  at  a  higher 
price. 

The  plaintiff  instituted  tliis  suit  in  equity 
to  rescind  the  contract  at  a  time  when  he 
knew  it  was  imirasslble  to  restore  things  to 
the  situation  they  were  in  at  the  time  the 
contract  was  made.  The  evidence  shows 
that,  while  it  was  possible  so  to  do,  he  at 
all  times  maintained  that  he  did  not  want  a 
restoration.  It  is  well  settled  that  a  litigant 
coming  into  a  court  of  equity  must  come 
with  clean  hands,  and  the  rule  is  applicable 
to  the  facta  of  this  case.    Tlie  defendant  ac^ 
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ed  in  good  faith  In  the  transaction,  and  made 
a  contract  at  the  request  of  the  plaintiff. 
Afterward,  and  at  a  time  when  the  defend- 
ant was  In  a  position  to  restore  to  plaintiff 
what  he  received  under  the  contract,  plaintiff 
expressed  a  dissatisfaction  therewith,  where- 
upon the  defendant  offered  to  rescind  the 
contract  and  restore  to  plaintiff  all  he  had 
parted  with,  to  wit,  the  stock  of  merctian- 
dlse.  To  that  offer  the  plaintiff  replied:  "I 
don't  want  it  It  would  be  only  the  tail  end 
of  a  big  stock  of  goods,  and  I  would  not  fool 
with  it"  This  reply  was  made  to  the  fol- 
lowing statement  of  the  defendant:  "If  you 
are  dissatisfied  with  this  trade,  you  give  me 
back  my  $S00  and  give  me  back  my  note,  and 
you  can  liave  the  whole  thing  back,  Mr. 
Heath.  You  can  have  whatever  it  brings,  or 
you  can  let  me  pay  out  what  is  owing  and 
you  can  Iiave  the  remainder  of  the  goods." 
And  to  tills  day  no  word  of  testimony  has 
ever  come  from  the  plaintiff  that  he  ever  de- 
sired to  rescind  the  contract  or  wanted  the 
stock  of  goods  returned  to  liim. 

A  fair  interpretation  of  the  evidence  leads 
to  the  irresistible  conclusion  that  plaintiff 
never  wanted  the  possession  of  the  stock  aft- 
er the  transfer  of  his  equity,  and  there  was 
no  time  when  he  was  willing  to  give  up  the 
$500  cash  paid  him  and  the  $1,700  note  draw- 
ing 8  per  cent  interest  for  his  equity  in  the 
stock. 

It  does  not  seem  to  us  that  it  would  be 
fair  or  equitable  to  permit  the  plaintiff  to 
sustain  this  action.  When  he  became  dissat- 
isfied with  the  trade,  and  the  defendant  of- 
fered to  rescind  and  return  to  him  the  prop- 
erty, he  should  liave  accepted  the  proposi- 
tion. He  had  no  right  to  remain  silent,  and 
if,  for  any  reason,  defendant  lost  money  on 
the  transaction,  to  stand  by  the  contract 
but  if  defendant  made  money  out  of  the 
traiflaction,  repudiate  it  OTo  bold  that  he 
can  recover  under  such  circumstances  is  de- 
claring an  unjust  and  unfair  rule,  and  es- 
pecially so  under  the  facts  of  this  case. 

The  contract  was  not  void,  but  only  void- 
able at  the  election  of  the  cestui  que  trust, 
and  if,  at  a  time  when  the  elements  wtiich 
made  the  contract  voidable  had  been  remov- 
ed, plaintiff  refused  the  offer  of  the  defend- 
ant to  rescind  and  really  did  not  want  to 
rescind,  he  certainly  can  have  no  standing 
In  a  court  of  equity  to  compel  the  defendant 
to  rescind  when  he  has  ascertained  it  will 
be  more  profitable  to  him  to  do  so  than  to 
stand  by  the  contract 

"When  one  comes  Into  a  court  of  equity  to 
rescind  a  contract  he  must  be  able  to  show, 
as  a  primary  condition  to  his  right,  that  he 
has  been  diligent,  and  that  ha  has  been 
prompt  in  disavowing  the  obligation  into 
which  he  alleges  he  had  been  fraudulently 
led.  Negotiations  or  dealings  with  the  fraud- 
feasor,  respecting  the  subject-matter  of  the 
fraud  after  discovery,  are  fatal  to  the  right 
of  repudiation.  The  party  alleging  he  was 
defrauded  Is  not  at  liberty  to  hesitate  and 
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delay,  and  wait  for  a  Wtiire  view  of  his  own 
conveDlence  or  the  market  value  of  the  prop- 
erty.' "    Landon  v.  Tucker,  130  Mo.  App.  704, 

107  s.  yr.  1037. 

The  premises  considered,  we  are  of  the 
opinion  that,  when  all  the  evidence  Is  con- 
sidered, the  plaintUT  Is  not  entitled  to  re- 
cover in  this  action,  and  the  judgment  should 
be  reversed,  with  directions  to  the  circuit 
court  to  dismiss  plalntifTs  bill.  It  is  so  or- 
dered. 

NIXON,  P.  J.,  concurs.  COX,  J.,  not  sit- 
ting. 


GOULD  V.  ST.  JOHN  et  aL 

(Kansas  Cify  Court  of  Appeals.     Missouri. 
Jan.   16,   1911.     Rehearing  De- 
nied Feb.  13,  1911.) 

1.  Bbokebb  (§  88*)  —  C^uTENBATiON  —  Ques- 
tion FOB  JUBT. 

In  an  action  to  recover  commissions  al- 
leged to  be  due  for  effecting  the  sale  of  land, 
held,  that  whether  the  plaintifE  was  the  procur- 
ing cause  of  the  sale  was  a  qnestion  for  the 
iuj7. 

[EA.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  128,  129;   Dec  Dig.  i  8&*] 

2.  TBIAI.  (8  260*)— iNSTBtrCTIONS— RjEQtJBSTS— 
iNBTBUCnOItS  ALBEAD7   GIVEN. 

Where  a  party's  case  baa  been  clearly  pre- 
sented by  the  instructions  given,  the  refusal  of 
an  instruction  making  selection  of  special  fea- 
tures of  the  case  is  proper. 

[Ed.  Note.— For  other  esses,  see  Trial,  (%nt. 
D^;.  81  651-659;   Dec  £Hg.  8  260.*] 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty;  Wm.  H.  Martin,  Judge. 

Action  by  Fred  J.  Gould  against  John  P. 
St.  John  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Hazell,  Edwards  &  Lay,  for  appellants. 
Scott  J.  Miller,  for  respondent  • 

ELLISON,  J.  PlaintUTs  action  was 
brought  to  recover  conmiission  on  the  sale 
of  real  estate.  He  alleges  that  defendants 
were  agents  engaged  extensively  in  the  sale 
of  real  estate  and  that  they,  desiring  the  as- 
sistance of  plalntitr,  entered  into  the  follow- 
ing contract  with  him,  viz.:  "Fred  J.  Gould, 
Versailles,  Mo. — Dear  Sir:  We  wUl  give  you 
one-half  of  all  the  gross  profits  made  by 
us  Id  the  sale  of  any  real  estate  to  cus- 
tomers brought  or  sent  us  by  yon.  When  tlie 
party  is  sent  us,  you  must  give  them  a  let- 
ter of  introduction,  or  otherwise  notify  us, 
before  such  sale  is  made  that  such  buyer 
Is  your  customer.  We  will  pay  you  your 
share  in  each  sale  as  soon  as  the  same  is 
completed.  Ton  to  transact  this  class  of 
business  in  this  county  solely  through  our 
firm.  Tou  to  bear  your  own  expenses;  we 
to  bear  ours;  this  arrangement  to  be  ter- 
minated at  the  will  of  either  of  us,  but  such 
termination  not  to  interfere  with  any  deal 
on  hand,  or  otherwise  made.     Very  truly 


yours,  St.  John  &  Noyes.  I  hereby  accept 
the  above  conditions  and  will  use  my  l>est 
efforts  for  the  success  of  the  undertaking. 
Fred  J.  Gould."  There  was  a  Judgment  for 
plaintiff  in  the  trial  conrt 

This  is  the  second  appeal  of  the  case.  At 
a  former  trial  the  verdict  and  Judgment  was 
for  plaintiff  and  it  was  set  aside  and  a  new 
trial  granted.  From  the  order  granting  the 
new  trial  plaintiff  appealed  to  the  Supreme 
Court,  where  the  order  was  affirmed.  The 
cause  was  then  again  tried  and  this  appeal 
taken.  It  was  appealed  to  this  court  on  ac- 
count of  the  recent  Increase  at  Jurisdiction 
bringing  it  within  the  pecnnlary  limit  of 
cases  appealable  to  this  court.  Both  trials 
of  the  case  took  a  wide  range  in  matters  of 
evidence,  and  the  opinion  of  the  Supreme 
Court  (207  Mo.  619,  106  8.  W,  23)  contains 
a  complete  statement  of  the  claims  of  the 
respective  parties,  as  well  as  a  detailed 
recitation  of  the  evidence  bearing  upon  these 
daims.  We  need  not  again  set  them  out, 
but  refer  to  the  report  of  the  case  Just 
cited  for  its  complete  history.  In  the  sec- 
oaA  trial  of  the  case  there  was  additional 
testimony  in  plaintiff's  behalf  which,  in  the 
opinion  of  the  trial  court,  relieved  bis  case 
of  the  embarrassment  of  not  having  a  pre- 
ponderance of  evidence  in  his  favor,  which 
that  court  and  the  Supreme  (3ourt  thought 
it  lacked  at  the  first  trial.  We  tiave  gone 
over  the  evidence  in  connection  with  the 
oral  and  written  arguments  of  counsel,  and 
have  concluded  that  the  plaintiff  made  a 
case  which  entitled  him  to  the  opinion  of  a 
Jury  as  to  his  right  to  recover. 

The  particular  claim  made  by  him  is  that 
he  discovered  to  defendants  the  parties  who 
finally  bought  a  tract  of  land  of  several 
thousand  acres,  with  coal  underlying  much 
of  It  That  defendants  were  authorized  to 
sell  what  were  known  as  the  Halderman 
tract  the  Hubbard  &  More  tract  and  the 
Bailey  tract.  That  he  brought  parties  to 
Morgan  county  to  examine  the  latter  tract 
with  a  view  of  buying  it  and  while  there 
for  that  purpose,  not  succeeding  In  selling 
it  to  them,  he  called  their  attention  to  the 
Halderman  tract  and  In  that  way  caused 
them  to  purchase  it  of  defendants.  In  a 
general  way,  the  trial  court  Instructed  the 
jury  in  behalf  of  plaintiff  that  if  they  be- 
lieved this  to  be  the  fact  plaintiff  was  en- 
titled to  one-half  of  commissions  defendants 
may  have  made  out  of  the  sale.  We  think 
there  can  be  no  doubt  that  the  Jury,  under 
these  Instructions,  in  connection  with  those 
for  defendants,  must  have  believed  that 
plaintiff,  within  the  rule  stated  in  Ramsey 
V.  West,  31  Mo.  App.  676,  and  C!rowley  v. 
Somervllle,  70  Mo.  App.  376,  was  the  procur- 
ing cause  of  the  sale  by  producing  the  par- 
ties who  afterwards  purchased. 

We  do  not  consider  that  defendants  Iiare 
any  substantial  ground  of  complaint  as  to 
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the  iDstrnctlonB.  As  a  series  they  certainly 
left  no  room  for  misunderstanding  on  the 
I>art  of  the  Jury.  Those  for  the  defendants 
covered  every  point  of  legitimate  defense 
and  the  objections  made  as  to  those  refused 
are  in  greater  part  technical.  Of  the  lat- 
ter, No.  6  la  the  subject  of  principal  com- 
plaint It  stated  that  If  plaintlfT  was  intro- 
duced to  CS.  W.  Waldeck  as  the  partner  of 
defendants  when  he  was  not,  and  that  plaln- 
tiCt  permitted  such  deception  by  his  actions 
and  otherwise,  and  if  by  ^uch  deception  he 
obtained  the  nEuue  of  Magenheimer  as  a 
possible  or  probable  purchaser  of  the  land 
and  telegraphed  to  him,  then  such  telegram 
and  the  answer  thereto  should  be  disregard- 
ed In  making  a  verdict,  "unless  you  further 
believe  that  said  Gould  procured  and  induc- 
ed or  caused  to  be  procured  the  purchaser 
for  said  lands  fairly."  We  find  it  difficult 
to  understand  the  instruction.  It  la  subject 
to  the  criticism  made  by  plaintlfTs  counsel. 
Notwithstanding  what  it  terms  a  fraudulent 
assumption  of  partnership  between  plaintiff 
and  defendants  whereby  he  obtained  the 
name  of  a  prospective  purchaser  who  ixtugbt 
the  land,  yetl  it  is  a  concession  that  the 
purchaser  may  have  been  procured  "fairly." 
At  any  rate,  the  effect  of  the  instruction,  as 
offered,  was  to  select  a  special  circumstance 
claimed  by  defendants,  and  thus  give  It 
prominence  with  the  jury.  We  think  that 
defendants'  case  had  been  clearly  enough 
set  forth  In  other  instructions,  and  that  they 
were  not  entitled  to  this  one,  making  spe- 
cial selection  of  a  certain  feature  of  it  We 
find  no  cause  of  comiMalnt  as  to  the  admis- 
sion of  evidence. 

The  sum  of  the  whole  matter  is  that  the 
case  was  one  depending  upon  the  solution 
of  a  great  amount  of  contradictory  testi- 
mony, much  of  which  was  subject  to  Infer- 
ences of  a  nature  favorable  or  unfavorable 
to  either  party,  dei)endlng  upon  the  point 
of  view  from  which  they  were  considered. 
It  is  a  case,  therefore,  particularly  for  the 
determination  of  a  jury.  There  has  been 
no  error  that  can  be  con^dered  of  substance, 
and  with  the  result  we  have  no  right  to  In- 
terfere. The  judgment  will  be  affirmed.  All 
concur. 


BLADES  et  al.  v.  BILLINGS  MERCANTILE 

00. 

(Springfield  Court  of  Appeals.    MlssoarL 

Feb.  6,  1011.) 

1.   COBPOBATIONS  (f   553*)— DiSSOLTmOH— RK- 

CKivxB— GBoirirDB— Alleoations. 

A  complaint  by  a  stockholder  which  alleges 
merely  that  a  resolution  was  passed  at  a  stock- 
h»lderB  meeting  for  the  dissolution  of  tbe  cor- 
poTation,  and  tor  the  appointment  of  an  agent 
to  collect  and  distribute  the  assets,  and  that 
the  agent  is  paying  ont  the  assets  to  vmauthoriz- 
ed  persons,  alleges  no  ground  for  the  appoint- 
ment of  a  receiver  for  the  corporation,  the  im- 
proper acta  charged  being  merely  that  the  agent 


is  acting  in  excess  of  his  authority,  presumably 
without  the  consent  of  tbe  corporation  and  its 
directors. 

[Bd.  Note.^For  other  cases,  see  Corporations, 
Cent  Dig.  S  2206;    Dec.  Dig.  |  553.»1 

2.  REOKivxaa  (I  1*)— Appointment. 

The  power  to  appoint  a  receiver  is  a  delicate 
one,  especially  when  invoked  upon  an  ex  parte 
application,  and  should  be  exercised  with  ex- 
treme caution,  and  only  under  circumstances  re- 
quiring summary  relief,  or  where  the  court  is 
satisfied  that  there  is  imminent  danger  of  loss, 
and  should  never  be  exercised  in  a  doubtful 
case. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  I  1;    Dec.  Dig.  f  1.*] 

8.  Receivers  (§  6*)  —  Appointment  —  Exist- 
ence of  Otheb  Remedt. 

One  of  the  grounds  upon  which  a  receiver 
may  be  appointed  is  that  there  is  no  other  ade- 
quate remedy,  and  an  appointment  will  never  be 
made  where  there  Is  another  sate  or  expedient 
remedy,  or  where  the  court  can  find  another  and 
less  stringent  means  for  protecting  the  rights  of 
the  parties. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  i  12 ;   Dec.  Dig.  {  e.»] 

4.  CoBPORATioNs  (I  553*)— Dissolution- Re- 
OEivEB—AppoiNrMENT— Rights  or  Stock- 
eoldeb. 

Before  a  court  of  equity  will  hear  a  single 
stockholder  in  a  controversy  over  the  manage- 
ment of  the  corporation,  he  must  show  that  he 
has  no  remedy  within  the  corporation  itself, 
and  hence  where  a  corporation  has  voted  to  dia- 
solve  and  has  appointed  an  agent  to  collect  and 
distribute  the  assets,  a  single  stockholder  can- 
not have  a  receiver  ap_pointed  on  the  ground 
that  the  agent  is  wasting  the  assets  by  pay- 
ments to  unauthorized  persons,  until  he  has  ez- 
bansted  his  remedy  by  application  to  the  direc- 
tors, and,  if  there  is  time,  to  the  stockholders,  to 
remedy  the  wrong. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |  2206;  Dec.  Dig.  |  B53.»] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty; John  T.  Moore,  Judge. 

Action  by  S.  B.  Blades  and  others  against 
the  Billings  Mercantile  Company,  a  corpora- 
tion. From  an  order  appointing  a  receiver, 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

J.  T.  White,  W.  T.  Laiukin.  and  W.  H. 
Horine,  for  appellant  G.  A.  Watson  and  W. 
P.  Sullivan,  for  respondents. 

NIXON,  P.  3.  This  appeal  Is  from  an  or- 
der overruling  a  motion  of  the  defendant 
Billings  Mercantile  Company,  to  vacate  an 
order  appointing  a  receiver  to  take  charge 
of  tbe  said  defendant's  property,  said  order 
Iiaving  been  made  in  vacation  by  the  judge 
of  the  circuit  court  of  Christian  county  on 
the  8th  day  of  October,  1910,  tbe  day  the 
petition  was  filed.  The  petition  upon  which 
said  order  was  made  is  as  foUows  (caption 
omitted): 

"Plaintiffs  state  that  the  BlUings  Mercan- 
tile Company  Is  a  corporation,  duly  organiz- 
ed under  the  laws  of  the  state  of  Missouri, 
and  until  about  the  1st  day  of  August,  1010, 
was  engaged  in  the  mercantile  business,  at 
BUlings,  in  Christian  county.  Mo.;  that  re- 
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cently  before  said  last-mentioned  date,  at  a 
meeting  of  the  stockholders  of  said  corpora- 
tion, at  which  there  were  present  stockhold- 
ers holding  more  than  two-thirds  In  value 
of  all  the  stock  of  said  corporation,  there 
was  Introduced  and  passed  by  said  stockhold- 
ers a  resolution  favoring  a  dissolution  of  said 
Billings  Mercantile  Company;  that  Immedi- 
ately thereafter  the  directors  of  said  corpora- 
tion, assuming  to  act  for  and  In  behalf  of 
Its  stockholders,  proceeded  to  sell  and  dis- 
pose of  Its  stock  of  merchandise,  furniture, 
and  fixtures,  at  retail  and  In  bulk,  and  to 
close  up  the  business  of  said  corporation; 
that  pursuant  to  the  purposes  aforesaid  the 
directors  of  said  coriwration  appointed  and 
selected  Joseph  Meyer  as  the  manager  and 
agent  of  said  corporation  to  collect  the  debts 
and  accounts  due  and  owing  to  It  and  to 
pay  out  and  disburse  the  moneys  of  said  cor- 
poration; that  the  said  Joseph  Meyer  Is 
proceeding  to  collect  the  assets  of  said  cor- 
poration and  is  paying  out  such  assets  to 
persons  wholly  unauthorized  to  receive  the 
same,  by  reason  whereof  the  assets  of  said 
corporation  are  rapidly  becoming  depleted, 
squandered  and  wasted. 

"Plaintiffs  further  state  that  in  his  life- 
time R.  D.  Blades  was  the  owner  of  twenty 
shares  of  the  capital  stock  of  said  corpora- 
tion, of  the  par  value  of  one  hundred  dol- 
lars per  share;  that  the  said  B.  D.  Blades 
shortly  before  his  death  and  during  his  last 
sickness,  while  mentally  irresponsible  on  ac- 
count of  the  Inflrmltles  of  extreme  age  and 
from  the  influence  of  strong  opiates  admin- 
istered at  frequent  intervals  for  weeks  prior 
thereto,  one  Joseph  Meyer,  the  then  manager 
and  principal  stocl^older  in  the  defendant 
company,  without  solicitation,  or  invitation 
so  to  do,  from  any  person  Interested  therein, 
secretly  and  fraudulently  wrote  out  and 
caused  to  be  signed,  by  mark,  the  name  of 
B.  D.  Blades,  the  owner  thereof,  on  the  back 
of  the  certificates  of  stock  of  the  quantity 
and  value  aforesaid,  transferring  to  bis  then 
wife,  Mary  E.  Blades,  the  earnings  of  said 
stock  during  her  natural  life;  that  the  said 
Joseph  Meyer  after  procuring  the  signature 
of  said  B.  D.  Blades  In  the  manner  aforesaid 
kept  and  carried  away  and  retained  said 
certificates  of  stock  until  after  the  death  of 
the  said  B.  D.  Blades  after  which  he  de- 
livered them  to  the  said  Mary  E.  Blades, 
the  defendant.  Plaintiffs  say  that  said  pre- 
tended transfer  of  the  earnings  of  said  stock 
as  aforesaid  was  fraudulent.  Invalid,  and 
conveys  to  the  transferee,  Mary  EX  Blades, 
no  interest  whatsoever,  for  the  reason  that 
the  said  B.  D.  Blades  was  at  the  time  of  the 
alleged  assignment  of  the  earnings  of  said 
stock  to  the  said  Mary  E.  Blades  wholly  In- 
capacitated by  reason  of  his  age,  sickness, 
and  opiates  to  him  administered  and  under 
the  Influence  of  which  he  was  at  the  time, 
and  on  account  of  his  being  at  the  time  of 
unsound  mind  and  entirely  unable  to  com- 


prehend or  know  the  kind  or  nature  of  his 
acts  or  to  comprehend  In  the  slightest  degree 
the  simplest  kind  of  a  contract  or  business 
transaction. 

"Plaintiffs  further  state  that  they  are  the 
heirs  at  law  of  B.  D.  Blades,  who  died  In- 
testate about  Deceml)er  — ,  1901;  that  the 
estate  of  the  said  B.  D.  Blades  has  been  ful- 
ly administered  and  that  there  are  no  debts 
outstanding  against  his  said  estate;  that 
they  are  the  owners  of  the  said  shares  of 
stock  and  earnings  of  same;  that  so  ftir 
as  plaintiffs  are  informed  and  believe  the 
present  value  of  the  said  stock  aggregates 
the  sum  of  $3,700. 

"Plaintiffs  further  state  that  they  are  in- 
formed and  believe  that  the  said  Joseph 
Meyer  has  paid  to  the  said  Mary  E.  Blades 
the  sum  of  $700  of  the  money  of  said  cor- 
poration without  right  or  warrant  of  law, 
and  is  threatening  to  pay  out  all  the  assets 
of  said  corporation  In  violation  of  law,  and 
In  total  disregard  of  the  rights  and  Interests 
of  the  plaintiffs  herein ;  that  no  application 
for  a  dissolution  of  said  corporation  has  been 
made  In  accordance  with  the  provisions  of 
section  978,  Bev.  St  1899  [Ann.  St  1906,  p. 
868],  nor  has  any  Judgment  of  dissolution 
been  had  In  this  court  nor  any  authority 
conferred  upon  the  president  directors  or 
manager  of  said  corporation  to  take  charge 
of  Its  assets  and  administer  them  as  now 
provided  by  section  976,  Rev.  St.  1899  [Ann. 
St  1906,  p.  867]. 

"Plaintiffs  further  state  ttiat  by  reason 
of  the  fraudulent,  invalid,  and  void  transfer 
of  the  earnings  of  said  sto<^  of  plaintiffs,  the 
defendant  corporation  has  knowingly  and 
wrongfully  paid  the  defendant  Mary  E. 
Blades,  the  sum  of  $2,380  of  the  moneys  of 
these  plaintfffs. 

"Wherefore,  plaintiffs  pray  Judgment 
against  the  defendant  corporation  and  the 
defendant,  Mary  E.  Blades,  in  the  sum  of 
$2,380  with  interest  thereon  as  allowed  by 
law.  Plaintiffs  further  pray  that  the  court 
appoint  a  receiver  to  take  charge  of  the 
business,  property  and  effects  of  said  cor- 
poration and  to  collect  sue  for  and  recover 
the  debts  and  demands  that  may  be  due  and 
the  property  that  may  belong  to  said  corpora- 
tion, and  to  take  charge  of,  lease,  and  rent 
all  real  estate  belonging  to  said  corporation, 
collect  rents  therefor  and  make  such  disposi- 
tion thereof  from  time  to  time  as  may  be  or- 
dered by  the  court.  Plaintiffs  further  pray 
for  such  other  and  further  orders,  decrees, 
and  Judgments  touching  the  premises  herein 
as  to  the  court  may  seem  meet  and  proper, 
and  for  such  further  relief  as  plaintiff  may 
be  entitled  to  in  equity  and  good  conscience." 

The  order  appointing  a  receiver  was  made 
on  the  allegations  of  the  petition  alone,  with- 
out affidavits  In  its  support,  except  the  veri- 
fication of  the  petition  by  one  of  plaintiffs' 
attorneys,  and  the  order  waa  made  without 
notice  having  been  given  to  the  appellant 
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The  appellant's  motion  to  vacate  said  order 
charges  (1)  that  said  receiver  was  appointed 
withoat  authority  ot  law ;  (2)  that  the  court 
had  no  Jurisdiction  to  appoint  such  receiver; 
(3)  that  said  receiver  was  appointed  without 
notice  to  the  defendants,  on  an  ex  parte  pres- 
entation of  the  plalntlCts;  and  (4)  that  said 
appointment  of  said  receiver  was  made  ex 
parte,  on  an  alleged  petition  which  states  no 
grounds  or  reasons  for  such  appointment 
with  or  without  notice,  and  states  no  cause 
of  action  against  this  defendant  This  mo- 
tion was  overruled  and  the  appeal  to  this 
court  was  duly  perfected. 

Appellant's  principal  contention  is  that  the 
petition  filed  in  the  circuit  court  wholly  falls 
to  allege  that  respondents  sought  or  were 
refused  redress  for  their  grievances  within 
the  corporation  itself,  or  that  its  oflScers  and 
managers  were  given  any  opportunty  to  make 
matters  right,  or  that  they  failed  or  refused 
to  recover  the  sums  alleged  to  have  been  mls- 
approprikted,  or  to  grant  respondents  all 
their  rights. 

The  petition  alleges  that  the  stockholders 
passed  a  resolution  favoring  a  dissolution 
of  the  corporation,  but  that  no  formal  dlsso- 
Intlon  was  had;  that  they  proceeded  (a)  to 
KU  and  dispose  of  the  stock  of  merchandise, 
fixtures,  and  furniture  and  to  close  up  the 
business,  and  (b)  to  appoint  one  Joseph  Mey- 
er as  manager  and  agent  to  collect  the  debts 
and  disburse  the  moneys  of  the  corporation. 
Thus  far,  nothing  unlawful  is  alleged.  But 
the  petition  recites:  "And  the  said  Joseph 
Meyer  is  proceeding  to  cbllect  the  assets  of 
said  corporation,  and  is  pajring  out  such  as- 
sets to  persons  wholly  unauthorized  to  re- 
ceive the  same,  by  reason  whereof  the  as- 
sets of  said  corporation  are  rapidly  becom- 
ing depleted,  squandered,  and  wasted.  Plain- 
tiffs further  state  that  they  are  Informed 
that  the  said  Joseph  Meyer  has  paid  to  the 
said  Mary  E.  Blades  the  sum  of  $700  of  the 
money  of  said  corporation  without  right  or 
warrant  of  law  and  Is  threatening  to  pay  out 
all  the  assets  of  said  corporation  in  violation 
of  law,  and  In  total  disregard  ot  the  rights 
and  interests  ot  the  plaintiffs  herein."  It 
Is  apparent  that  if  Joseph  Meyer  was  pay- 
ing money  to  unauthorized  persons,  the  pre- 
sumption is  that  he  was  doing  It  contrary  to 
the  wishes  of  the  managers  and  directors. 
They  certainly  did  not  appoint  falm  for  that 
purpose,  but  appointed  him  to  collect  the 
accounts  and  disburse  the  money.  The  alle- 
sations  are  to  the  effect  that  Joseph  Meyer 
ia  exceeding  his  authority  as  agent  by  paying 
out  the  assets  unlawfully.  This  Is  distinctly 
the  act  of  Joseph  Meyer,  with  no  allegation 
that  he  la  acting  with  the  knowledge  or  con- 
sent ot  the  defendant  There  is  nothing  in 
the  petition  to  negative  the  perfect  good  faith 
of  the  corporation  and  its  directors  and  of- 
ficers. The  unlawful  acts  complained  of — 
the  squandering  of  the  assets — affected  other 
^ockbolders  as  well  as  the  respondents. 


The  power  to  appoint  a  receiver  is  a  deli- 
cate one,  especially  when  Invoked  upon  in- 
terlocutory ex  parte  applications,  and  should 
be  exercised  with  extreme  caution,  and  only 
under  circumstances  requiring  summary  re- 
lief or  where  the  court  is  satisfied  that  there 
le  imminent  danger  of  loss,  lest  the  injury 
thereby  caused  be  far  greater  than  the  in- 
jury sought  to  be  averted.  It  should  never 
be  exercised  in  a  doubtful  case.  One  of  the 
grounds  upon  which  a  receiver  may  be  ap- 
pointed Is  that  there  is  no  other  adequate 
remedy ;  the  appointment  will  never  be  made 
where  there  is  another  safe  or  expedient 
remedy,  or  where  the  court  can  find  another 
and  less  stringent  means  of  protecting  the 
rights  of  the  parties,  and  this  in  some  cases 
has  seemed  to  be  a  i^art  of  or  corollary  to  the 
rule  that  in  the  exercise  of  Judicial  discretion 
upon  the  application  for  the  appointment  of 
a  receiver,  the  appointment  will  not  be  made 
except  in  the  case  of  imperative  necessity. 
34  Cyc.  21-25.  Judge  Lamm  In  discussing 
this  question  in  the  case  of  State  ex  rel.  v. 
People's  United  States  Bank,  107  Mo.,  loc. 
clt  698,  94  S.  W.  959,  quoting  from  another 
case,  said:  "  'And  the  appointment  ot  a  re- 
ceiver and  a  sequestration  of  the  corporate 
property  would  suspend  the  functions  of  the 
corporation,  and  virtually  operate  as  an 
annihilation  of  corporate  rights.  These  are 
persuasive  reasons  why  courts  should  act 
with  great  caution,  and  not  take  the  man- 
agement of  the  concerns  of  corporations  out 
of  the  hands  of  directors  and  managers,  to 
whom  the  law  has  Intrusted  It,  except  in 
cases  of  urgent  necessity' — a  necessity  char- 
acterized elsewhere  as   'extreme.'" 

The  plaintiffs'  petition  in  this  case  should 
have  alleged  that  an  effort  was  made  to  ob- 
tain redress  within  the  corporation  Itself.  In 
theory,  of  courts  of  equity,  the  directors  ot 
a  corporation  are  its  trustees.  Albers  v. 
Merchants'  Exchange,  45  Mo.  App.,  loc.  dt 
218.  In  the  case  Just  cited,  the  court  said: 
"It  is,  therefore,  a  settled  principle  of  equity 
Jurisprudence,  that  before  a  court  of  equity 
will  open  its  doors  to  a  single  stockholder, 
although  be  comes,  as  be  must,  not  only  on 
behalf  of  himself,  but  also  in  behalf  ot  all 
the  other  stockholders,  to  an  inquiry  into 
grievances  of  this  kind,  he  must  show  that 
there  is  no  other  road  to  redress;  and  he 
does  not  show  this  unless  he  shows  that  all 
remedies  within  the  corporation  Itself  have 
been  exhausted.  •  •  •  But  a  request  to 
the  directors  to  bring  the  appropriate  action 
Is  not  the  only  mode  by  which  the  sharehold- 
er may  obtain  redress  through  the  appropri- 
ate corporate  action.  In  many  cases  it  will 
not  be  enough  for  him  to  show  that  he  has 
made  such  a  request  and  that  it  has  been 
refused ;  but  he  must  exhibit  a  state  of  facts, 
from  which  the  court  can  conclude  that  be 
has  exhausted  all  reasonable  efforts  to  in- 
duce redress  through  an  action  In  the  cor- 
poration Itself.    •    •    •    Moreover,  when  he 
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brings  a  suit  In  equity  to  redress  grievanceB 
which  ordinarily  can  be  redressed  alone  in 
an  action  bronght  by  the  corporation,  his 
bill  must  set  forth  in  detail  the  efforts  made 
by  him  to  secure  on  the  part  of  the  corpora- 
tion the  desired  action,  or  it  will  be  dismiss- 
ed." In  the  case  of  Loomls  v.  Mo.  Pac.  Ry. 
Co.,  165  Mo.,  loc.  cit  489,  65  S.  W.  967,  the 
following  language  of  Mr.  Justice  Miller  In 
Hawes  t.  Oakland,  104  U.  S.  450,  26  L.  Ed. 
827,  Is  approvingly  quoted:  "But,  In  addi- 
tion to  the  existence  of  grievances  which 
call  for  this  kind  of  relief.  It  Is  equally  Im- 
portant that,  before  the  shareholder  Is  per- 
mitted. In  bis  own  name,  to  institute  and 
conduct  a  litigation  which  usually  belongs 
to  the  corxwratlon,  he  should  show  to  the 
satisfaction  of  the  court,  that  he  has  ex- 
hausted all  the  means  within  his  reach  to 
obtain,  within  the  corporation  itself,  the  re- 
dress of  bis  grievances,  or  action  In  conform- 
ity to  his  wishes.  He  must  make  an  earnest, 
not  a  simulated,  etTort  with  the  managing 
body  of  the  corporation,  to  Induce  remedial 
action  on  their  part,  and  this  must  be  made 
apparent  to  the  court  If  time  permits,  or 
has  permitted,  he  must  show,  if  he  fails 
with  the  directors,  that  he  has  made  an 
honest  effort  to  obtain  action  by  the  stock- 
holders, as  a  body,  in  the  matter  of  which 
he  complains.  And  be  must  show  a  case,  if 
this  is  not  done,  where  It  could  not  be  done^ 
or  It  was  not  reasonable  to  require  It  The 
efforts  to  Induce  such  action  as  complain- 
ant desires  on  the  part  of  the  directors,  and 
of  the  shareholders  when  that  is  necessary, 
and  the  cause  of  failure  In  these  efforts 
suouid  be  stated  with  particularity." 

It  seems  to  us,  under  these  authorities, 
there  can  be  no  doubt  as  to  the  duty  of  this 
court  upon  the  showing  made.  The  order 
of  the  trial  court,  refusing  to  vacate  Its  or- 
der appointing  the  receiver.  Is  reversed  and 
the  cause  is  remanded,  with  directions  to 
the  trial  court  to  set  aside  Its  order  appoint- 
ing the  receiver.    All  concur. 


TOMLINSON  et  aL  r.  TIMMONS. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jan.  30,  1911.) 

1.  Appeal  and  Ebbob  (|  633*)— Failubb  to 
Sebve  Pbinted  Abstbact  and  Bbiefs— 
Penalty. 

The  penalty  for  the  failure  of  appellant  to 
serve  a  copy  of  his  printed  abstract  and  brief 
in  the  time  prescribed  by  Court  of  Appeals 
Rale  15  (67  S.  W.  vi)  is  a  dismissal  of  the  ap- 
peal, and  not  an  affirmance  of  the  judgment. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
BJrror,  Cent  Dig.  §|  2772-2774;    Dec.  Dig.   § 

2.  Appeal  and  Ebbob  (g  644*)— Sebtiob  or 
Abstbact  and  Bbiefs— Waiveb. 

Where  respondent  agreed  to  waive  strict 
compliance  with  Court  of  Appeals  Rule  15  (67 
S.  W.  vi),  relating  to  the  abstract  of  the  record 


and  briefs  and  service  of  a  copy  thereof,  and 
appellant  complied  substantially  with  Ae  agree- 
ment, the  appeal  could  not  be  dismissed  for  the 
failure  to  comply  with  the  rule,  as  respondent 
may  waive  such  provision. 

[E>I.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  644.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  G.  Park,  Judge. 

Action  by  C.  P.  Tomlinson  and  another 
against  C.  A.  TImmons.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.  Motion  to 
afflrm  Judgment  denied. 

Meservey  &  German,  for  appellant.  John 
C.  Nlpp  and  Jno.  I*  Wheeler,  for  respond- 
ents. 

PER  CURIAM.  This  cause  was  docketed 
for  hearing  on  December  10,  IdlO,  and  on 
tltat  day  respondent  filed  a  motion  to  affirm 
the  Judgment  on  the  groimd  that  appellant 
had  failed  to  serve  respondenta  with  a  copy 
of  bis  printed  abstract  of  the  record  and 
briefs  in  the  time  prescribed  by  rule  15  (67 
S.  W.  vi).  The  penalty  for  a  failure  of  the 
appellant  to  comply  with  this  rule  is  a  dis- 
missal of  the  appeal,  and  respondents'  mo- 
tion should  have  beeaa  for  a  dismissal  instead 
of  en  affirmance  of  the  Judgment  But  treat- 
ing it  as  a  motion  to  dismiss,  we  think  It 
should  be  overruled  for  the  reason  tliat  the 
affidavits  filed  In  support  of  and  in  opposi- 
tion to  the  motion  show  that  respondents 
agreed  to  waive  strict  compliance  with  this 
rule,  and  that  appellant  complied  substan- 
tially with  the  tends  of  the  agreement.  The 
provision  in  the  rule  requiring  an  appellant 
to  serve  his  abstract  of  the  record  and  brief 
on  the  respondent,  being  for  the  benefit  of 
the  latter  may  be  waived  by  him. 

The  motion  is  overruled,  and  respondents 
are  given  20  days  in  which  to  file  their  coun- 
ter abstract  and  brief.    All  concur. 


McNBIMi  T.  CITY  OF  CAPE  GIRARDEAU. 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
6.  1911.) 

1.  Dauages  (S  38*)— Measube— Pebsonal  In- 
jubies— Capacitt  to  Labob. 

The  impairment  of  ability  to  perform  labor 
resulting  from  personal  injuries  is  a  proper  ele- 
ment of  damages,  though  the  person  injured  was 
not  then  employed  so  as  to  have  any  actual 
earning  capacity. 

[EM.    Note. — For   other   cases,    see   Damages, 
Cent  Dig.  SS  237-241 ;   Dec.  Dig.  |  38.*] 

2.  DAKAOES  (I  216*)  —  lNBTBT7Cn0NS  —  EUbn- 

INO  Capacity. 

It  is  error  to  submit  the  question  of  loss  of 
earning  capacity  as  an  element  of  damages 
where  there  is  no  evidence  tiiat  the  person  in- 
jured was  engaged  in  any  employment  or  busi- 
ness, though  the  impairment  of  his  capaci^  to 
labor  may  be  considered  as  an  element  of  dam- 
ages without  proof  of  earning  capacity. 

[Ed.    Note. — For   other   cases,    see    Damages, 
Cent  Dig.  il  548-555 ;  Dec.  Dig.  {  216.*]  • 
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3.  MuiwoiPAi.  CoBPOB^noNS  H  818*)  — 
Stbkets  —  Injuries  —  Actions  —  Admis- 
sion   or    Etidence— Condition    or   Sids- 

WAIX. 

In  an  action  against  a  city  for  personal 
injories  from  a  defective  lidewalk,  evidence  was 
ouy  admissible  as  to  the  condition  of  the  walk 
in  tlie  immediate  vicinity  of  tlie  injury. 

[Kd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dijr.  i  1734;  Dec.  Dig.  | 
«18.*] 

4.  MURICIPAI.       COBPOBATIONS       (i       818*)  — 

SisEETs  —  Injcbies  —  Actions  —  Admis- 
sion or  E^'iDENCE— Otheb  Injubies. 

In  an  action  against  the  city  for  injuries 
from  a  defective  sidewalk  by  tripping  on  loose 
boards,  testimony  tliat  others  had  fallen  by 
trippinic  on  such  boards  was  improperly  admit- 
ted, though  such  witnesses  could  testify  as  to 
the  conditi<m  of  the  walk  at  or  near  the  place 
of  injury,  and  state  that  boards  bad  tipped  up 
there  in  passing  over  them. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1735;  Dec.  Dig.  | 
S18.*] 

Appeal  from  Cape  Oirardean  Court  of  Com- 
mon Pleas;   Robert  G.  Ranney,  Judge. 

Action  by  Nannie  McNelU  against  the  city 
of  Cape  Girardeau.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Frank  Kelly,  for  appellant  A.  p.  Stewart 
and  John  O'Connor,  for  respondent 

COX,  J.  Action  for  damages  caused  by  a 
fall  upon  the  sidewalk  on  the  east  side  of 
Lorlmer  street  in  defendant  dty.  Judgment 
for  plaintiff  for  $2,000,  and  defendant  has 
appealed. 

The  allegation  of  the  petition  Is  that  plain- 
tiff was  tripped  and  caused  to  fall  by  a 
loose  board  In  the  walk  as  a  result  of  which 
ber  left  arm  was  broken,  and  alleged  dam- 
ages resulting  from  said  Injuries  as  follows: 
"'She  has  suffered  great  pain  of  body  and 
anguish  of  mind,  and  will  continue  to  suffer 
pain  in  the  future,  and  that  the  fracture 
-of  the  bones  of  her  said  left  arm  has  caused 
said  arm  to  be  permanently  disfigured  and 
injured,  which  has  greatly  and  permanently 
Impaired  and  lessened  her  capacity  to  per- 
form labor,  and  thereby  will  permanently 
impair  her  earning  capacity,  and  cause  her 
to  suffer  great  personal  inconvenience,  all 
to  her  great  damage  in  the  sum  pf  ten  thou- 
sand doUars  ($10,000.00)." 

The  evidence  on  the  part  of  plaintiff  dls- 
«loee8  that  the  plaintiff  and  her  husband 
were  walking  upon  the  sidewalk  on  the  east 
side  of  Lorlmer  street  in  the  city  of  Cape 
Girardeau,  and  that  when  some  distance 
«outb  of  Independence  street  her  husband 
-stepped  upon  a  loose  board  in  the  sidewalk, 
when  the  board  tilted,  she  tripped  upon  it, 
fell,  and  broke  her  arm.  The  evidence  also 
tended  to  show  that  the  walk  had  been  out 
of  repair  for  from  six  weeks  to  two  months, 
and  it  is  conceded  In  this  court  that  the 
plaintiff  made  a  prima  fade  case,  but  It  is 
insisted  that  error  was  committed  in  the  giv- 


ing of  instructions  and  in  the  admission  of 
testimony. 

The  instruction  complained  of  was  one 
relating  to  the  measure  of  damages  in  which 
the  Jury  are  told  that  In  estimating  plain- 
tiff's damages  they  should  assess,  together 
with  other  elementis  of  damages,  the  fol- 
lowing :  "A  reasonable  compensation  for  any 
permanent  impairment  of  her  earning  ca- 
pacity or  capacity  to  perform  labor  through 
her  said  injury  to  her  said  arm." 

There  was  no  evidence  to  show  that  plain- 
tiff was  at  the  time  of  the  injury,  or  prior 
thereto  had  been,  earning  anything.  There 
was  no  evidence  that  she  was  engaged  In 
any  kind  of  employment  The  only  testi- 
mony relating  to  that  matter  shows  that 
she  and  her  husband  were  boarding  and  at 
the  time  she  fell  she  was  returning  from  the 
place  where  she  was  taking  her  meals  to 
her  home.  It  Is  now  Insisted  by  appellant 
that  it  was  error  to  permit  the  Jury  to 
take  into  consideration  impairment  to  plain- 
tllTs  earning  capacity  without  having  first 
proven  what  her  earning  capacity  was.  It 
wiil  be  noticed  that  the  quotation  from  the' 
instruction  above  given  couples  together  the 
earning  capacity  and  the  capacity  to  per- 
form labor.  It  was  entirely  proper  to  tell  the 
Jury  that  they  might  take  into  considera- 
tion, in  estimating  the  damages  of  plaintiff, 
any  impairment  of  her  earning  capacity  to 
perform  labor.  To  Impair  one's  ability  to 
perform  labor  is  an  Injury  to  a  personal 
right  and  by  reason  of  that  fact,  is  a  proper 
element  of  damages  whether  the  ability  to 
perform  labor  is  being  used  by  the  injured 
party  or  not.  Hence,  in  order  to  permit  the 
Jury  to  consider  this  as  an  element  of  dam- 
ages it  is  not  necessary  to  offer  proof  of 
what  the  injured  party's  earnings  were  at 
the  time.  Perrigo  t.  St  Louis,  186  Mo.  274. 
84  S.  W.  30;  Cullar  v.  Railroad,  84  Mo. 
App.  340;  McRae  y.  Metropolitan  Street  Ry. 
Co.,  125  Mo.  App.  562,  102  S.  W.  1032. 

An  impairment  of  earning  capacity,  how- 
ever,  is  a  very  different  thing,  and  stands  up- 
on an  entirely  different  basis.  The  capacity 
to  perform  labor  and  earning  capacity  are  not 
one  and  the  same  thing.  A  person's  physical 
ability  to  perform  labor  might  be  entirely 
destroyed'  without  his  earning  capacity  being 
to  any  extent  lessened.  The  earning  ca- 
pacity of  a  man  depends  upon  the  business 
In  which  he  is  engaged  or  the  salary  which 
may  be  paid  him,  and  to  permit  the  submis- 
sion of  loss  of  earning  capacity  to  the  Jury 
as  an  element  of  damages  there  must  be  tes- 
timony to  show  what  the  earning  capacity 
of  the  Injured  party  was,  and  to  what  extent 
it  has  been  impaired  by  the  injury  received. 
Davidson  v.  Transit  Co.,  211  Mo.  820,  109 
S.  W.  583;  Slaughter  T.  Metropolitan  St 
Ry.  Co.,  116  Mo.  269.  23  S.  W.  760 ;  O'Brien 
v.  Loomis,  43  Mo.  App.  29;  Stoetzle  v. 
Swerlngen,  96  Mo.  App.  592,  70  S.  W.  911; 
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Boyce  V.  C.  &  A.  Ry.  Co.,  120  Mo.  App.  168, 
96  S.  W.  670 :  Grout  v.  Central  Electric  Ry., 
131  S.  W.  891.  The  Instruction,  tberefore,  in 
80  far  as  it  permitted  the  jury  to  take 
into  consideration  impairment  of  plaintUTs 
earning  capacity  was  erroneous  by  reason  of 
the  fact  that  there  was  no  testimony  upon 
which  to  base  it. 

It  is  contended  that  error  was  committed 
in  the  admission  of  testimony.  Witnesses 
were  permitted  to  testify  on  behalf  of  plain- 
tiff as  to  the  condition  of  the  walk  along 
the  east  side  of  Lorimer  street  all  the 
way  between  Independence  and  Meriwether 
streets — a  distance  of  one  block.  Plaintiff, 
in  her  testimony,  located  the  place  of  the 
Injury  a  short  distance  south  of  Independ- 
ence street  To  show  the  condition  of  the 
walk  at  the  place  of  the  injury  the  plaintiff 
should  not  be  restricted  to  the  particular 
board  which  caused  her  to  fall,  but  the  tes- 
timony should  have  been  restricted  to  the 
condition  of  the  walk  in  the  immediate  vicin- 
ity of  the  injury,  and  we  think  that  to  show 
the  condition  of  the  walk  along  the  entire 
block  was  extending  the  limit  too  far.  Wit- 
nesses were  also  permitted  to  testify  that  in 
passing  over  this  walk  they  had  tripped  on 
loose  boards  and  some  of  them  had  fallen 
by  reason  thereof.  We  think  this  erroneous 
as  tending  to  prejudice  the  jury  against  the 
defendant  It  was  competent  for  witnesses 
to  testify  as  to  the  condition  of  the  walk 
at  or  near  the  place  of  the  injury,  and,  in 
explaining  how  they  knew  it  to  have  been 
out  of  condition,  we  think  it  proper  to  have 
permitted  them  to  state  that  the  boards  had 
tipped  up  when  they  were  passing  over  the 
walk,  for  that  might  be  the  means  of  their 
knowledge  that  the  boards  were  loose,  but 
there  Is  no  reason  why  they  should  be  per- 
mitted to  say  that  they  had  fallen  by  reason 
of  the  loose  boards.  Such  testimony  could 
not  assist  plalntifTs  case,  and  might  prej- 
udice defendant's  case,  and  therefore  should 
have  been  excluded.^ 

For  the  errors  noted,  the  jnd^ent  will  be 
reversed  and  the  cause  remanded.  All  con- 
cur. 


BRINEMAN  V.  GOTTENSTBOErTER. 

(Springfield  Conrt  of  Appeals.    MissonrL 
Feb.  6,  1911.) 

1.  Death   (i   103*)— Action   fob  Wkowofui. 
Death-^ukt  Question. 

Where  a  defendant  sued  for  wrongful  death 
admitted  the  killing,  but  justified  upon  grounds 
of  self-defense,  the  sufficiency  of  bis  evidence 
to  sustain  that  contention  was  for  the  jury. 

[Ed."  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  141 ;  Dec.  Dig.  i  103.^] 

2.  Tbial  (I  29*)— RxUABKS  bt  Judge. 

Where  the  court  Improserly  excluded  tes- 
timony impeaching  a  witness,  by  showing  that 
his  reputation  for  truth  and  veradty  was  bad, 
but  later  reversed  his  ruling,  saying  that  he  had 


been  mistaken  and  that  the  evidence  was  admis- 
sible, and  that  the  way  the  impeadiing  witness 
acquired  his  knowledge  was  a  question  for  the 
juiy,  there  was  nodiing  improper  in  the  remark, 
as  it  simply  stated  that  the  evidence,  being  com- 
petent, should  be  weighed  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  80-84;    Dec.  Dig.  f  29.*] 

3.  Death  (J  69*)  —  Damages  —  Minob  Chii.- 

DBEN. 

In  an  action  by  a  wife  for  damages  for 
wrongfully  killing  her  husband,  the  jury  may 
consider  that  the  deceased  left  minor  children 
for  her  to  support 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  |§  86,  87;   Dec.  Dig.  f  69.*] 

4.  Tbial  (S  131*) — Pbesentation  of  Gbounds 
— Abgument  of  Oodnssl— Specifio  Objec- 
tions. 

Where  an  argument  Is  proper,  if  directed  to 
the  question  of  damages,  but  otherwise  might 
tend  to  inflame  the  jury,  a  general  objection  to 
it  as  improper  is  not  sufficient  to  make  a  ruling 
which  permitted  it  erroneous;  but  tlie  oppos- 
ing party  should  request  the  court  to  limit  the 
scope  of  the  argument 

[Ed.  Note.— For  other  cases,  see  TriaL  Ctot 
Dig.  i§  312-314;   Dec.  Dig.  |  131.*] 

5.  Trial  (§  106*)— Appeal  and  Ebbor  (S  972*) 
-Abgument  op  Counsel— Discretion  of 
Tbial  Court— Review. 

The  propriety  of  the  arguments  and  conduct 
of  counsel  rests  in  the  discretion  of  the  trial 
court,  and  will  not  be  reviewed  save  when  such 
discretion  is  abnsed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  267;  Dec.  Dig.  |  106;*  Appeal  and  Er- 
ror, Cent  Dig.  J  3847 ;    Dec  Dig.  g  972.*] 

6.  Tbial  (f  ^2*)— Instruction— Applicabil- 
rrr  to  Evidence.  / 

Where  there  is  no  evidence  to  support  a 
phase  of  a  case,  the  trial  court  properly  ignores 
It  in  the  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §g  596-612;   Dec.  Dig.  {  252.*] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty ;  R.  S.  Ryers,  Judge. 

Action  by  August  Brinkman  against  F.  W. 
Gottenstroeter.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Jesse  H.  Scbaper  and  John  W.  Booth,  for 
appellant  J.  C.  Kiskaddon,  R.  L.  Shackel- 
ford and  A.  H.  Kiskaddon,  for  respondent 

GRAT,  J.  TUB  is  an  action  by  the  widow 
of  August  F.  Brinkman  against  the  defend- 
ant, to  recover  damages  for  'the  death  of 
her  husband.  The  petition  alleged  that  the 
defendant  on  the  9th  day  of  Mardi,  1908, 
unlawfully  and  wrongfully  shot  and  killed 
the  plaintiff's  husband,  to  her  damage  In 
the  sum  of  $10,000.  The  answer  admitted 
defendant  shot  and  killed  the  deceased,  but 
alleged  affirmatively  that  the  act  was  done 
in  self-defense.  The  cause  was  tried  during 
the  July  term,  1908,  of  the  circuit  court  of 
said  county,  and  the  jury  returned  a  verdict 
in  favor  of  plaintiff  in  the  sum  of  $5,400. 
The  defendant  appealed  to  the  Supreme 
Conrt,  and  that  court  transferred  the  cause 
to  the  St  Louis  Conrt  of  Appeals,  and  the 
St.  Louis  conrt  transferred  the  canse  to  this 
court     Both  parties  have  appeared  in  this 
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court,  and  no  aoestion  of  Jurisdiction  li  in- 
TolTed. 

The  defendant  contends  tbat  the  verdict  is 
not  sustained  by  any  substantial  evidence. 
He  admitted  that  be  kUled  plaintiff's  hus- 
band, and  justified  on  the  ground  of  self-de- 
fense. Whether  his  evidence  wns  sufficient 
to  sustain  his  plea  of  Justification  was  for 
the  Jury.  Morgan  ▼.  Mnlhall,  214  Mo.,  loc. 
dt  459,  114  S.  W.  4;  Pierce  Loan  Co.  v. 
Killian,  132  S.  W.  280;  Orscheln  v.  Scott, 
90  Mo.  App.  353;  State  v.  Evans,  124  Mo. 
397,  28  S.  W.  8;  Seehorn  v.  Bank,  148  Mo. 
2S6,  49  S.  W.  888. 

One  Edw.  Kunelmeyer  gave  Important  tes- 
timony in  behalf  of  plaintiff.  The  defense 
offered  several  witnesses  to  prove  that  Kun- 
elmeyer's  general  reputation  for  truth  and 
veracity  was  bad.  This  list  included  one 
Dr.  Fitzgerald,  who  testified  that  his  knowl- 
edge of  the  reputation  of  Kunelmeyer  had 
been  obtained  since  the  death  of  plaintiff's 
husband.  Whereupon  the  court  refused  to 
permit  Iilm  to  testify  to  the  witness'  repu- 
tation. Later  in  the  trial  the  court  changed 
its  ruling,  and  permitted  the  witness  to  testi- 
fy. In  changing  its  ruling  the  court  said, 
in  tlie  presence  of  the  Jury:  "Having  studied 
over  this  matter,  I  find  it  necessary  to 
cliange  my  ruling.  Applying  the  rule,  where 
a  witness  has  testified  that  reputation  is  bad, 
and  upon  cross-examination  it  discloses  the 
fact  that  he  has  formed  the  opinion,  and  it 
has  become  permanent,  I  think  it  Is  some- 
thing for  the  Jury  to  determine,  and  Is  not 
rendered  Inadmissible.  The  court  thinks 
sudi  evidence  is  admissible,  and  the  manner 
in  which  he  acquired  his  knowledge  is  a 
question  to  I>e  determined  by  the  Jury."  We 
fall  to  see  anything  improper  in  the  remarks 
of  the  court  The  court  had  erred  in  reject- 
ing tlie  testimony  when  it  was  first  offered, 
and  in  correcting  its  error  It  simply  stated 
that  the  testimony  was  competent,  and  the 
weight  of  it  was  for  the  Jury. 

In  his  argument  liefore  the  Jury,  counsel 
for  plaintiff  said:  "The  Jury  has  a  right.  In 
determining  the  issues' in  this  case,  to  take 
into  consideration  the  fact  that  plaintiff  is 
the  mother  of  five  little  minor  children,  and 
tlie  age  and  condition  of  each  of  said  minor 
ddldrm."  Counsel  for  the  defendant  object- 
ed to  the  remarks,  and  the  court  overruled 
bis  objection.  It  Is  now  claimed  the  remarks 
were  improper  and  prejudicial.  In  determin- 
ing the  amount  of  the  damages,  the  Jury  had 
the  right  to  take  into  consideration  the  evi- 
dence that  deceased  had  left  minor  children 
for  the  plaintiff  to  support.  Fisher  v.  Cen- 
tral Lead  Co..  156  Mo.  479,  66  S.  W.  1107; 
Tetberow  v.  Bailroad  Co.,  98  Mo.  74,  11  8. 
W.  810,  14  Am.  St  Rep.  617.  The  defendant 
admits  the  argument  was  proper.  If  limited 
to  the  question  of  damages,  but  says  It  was 
not  so  limited,  and  that  plaintiff's  counsel 
intended  thereby  to  procure  the  sympathy  of 


the  Jury,  and  thus  get  a  finding  in  his  client's 
favor  on  the  main  issue.  It  seems  to  na  tl>» 
rule  governing  such  matters  should  be  the 
same  as  the  one  relating  to  the  Introduction 
of  testimony.  If  testimony  Is  admissible  for 
any  purpose,  a  general  objection  to  it  as  im- 
proper is  not  sufllclent  The  party  should 
ask  to  have  the  testimony  limited  to  its 
proper  purpose.  And  if  an  argument  is 
proper  as  to  a  particular  issue  in  the  case, 
and  improper  as  to  the  others,  then  the  op- 
posing party  should  ask  the  court  to  limit 
the  effect  of  the  argument  to  the  proper  is- 
sue, and  a  general  objection  will  not  do.  In 
this  case,  no  such  request  was  made,  and 
the  trial  court  did  not  see  fit  to  sustain  the 
objection  or  to  grant  a  new  trial  on  account 
of  any  improper  conduct  of  plaintiff's  coun- 
sel. Such  questions  must  largely  be  left  to 
the  sound  discretion  of  the  trial  court  and 
it  is  only  when  an  abuse  of  such  discretion 
is  shown  that  the  appellate  courts  are  Justi- 
fied in  Interfering. 

The  appellant  contends  that  the  court's  In- 
structions ignore  the  fact  that  defendant  was 
an  officer,  and  his  rights  in  the  premises  as 
such.  There  was  no  evidence  that  the  de- 
fendant was  acting  in  his  official  capacity,  or 
that  he  pretended  to  act  as  such  at  the  time. 

We  have  disposed  of  all  the  errors  assign- 
ed, and,  Iiaving  determined  them  in  favor  of 
the  respondent  the  judgment  of  the  circuit 
court  should  be  affirmed,  and  the  same  is 
accordingly  done.    All  concur. 


SLIGO  FURNACE  CO.  v.  HOBART-LEE 
TIB  CO. 

(Springfield  Conrt  of  Appeals.    Missouri.    Feb. 

6,  1911.     On  Appellant's  Motion  to  Modify 

Jndgment,  Feb.  20,   1911.) 

1.  TBESFASS  (§  52*)— CUTTINO  AND  RXHOVIKO 

TniBEB— Measure  or  Dauaoes. 

The  measure  of  damages  for  cutting  and 
taking  a  person's  timb«r  under  an  honest  mis- 
take is  the  value  of  the  timber  before  it  was  out, 
but  where  the  cutting  and  taking  was  by  a  will- 
ful trespasser,  the  measure  of  damages  is  the 
valne  of  the  timber  in  Its  Improved  condition 
without  Kdnction  for  labor  bestowed  or  ex- 
penses incurred  by  the  trespasser. 

[Ed.    Note. — For   other   cases,    see   Trespass, 
Cent  Dig.  U  137.  138;  Dec.  Dig.  |  62.»] 

2.  ACCESSIOIT  (I  2*)— RiOHT  TO  RETAKE  PbOP- 

KBTT  IN  Hands  ot  Trespasses. 

An  owner  may  follow  and  retake  property 
in  the  hands  of  a  willful  trespasser,  thongh  it 
has  been  largely  increased  in  value  by  the  labor 
of  the  trespasser. 

[Ed.   Note. — For  other   cases,   see   Accession, 
Cent  Dig.  ff  11-14 ;   Dec.  Dig.  f  2.*] 

3.  Tbzspass    (I    46*)  — Honest    Mistake  — 

WlIXFULNESS. 

In  an  action  for  cutting  and  removing  tim- 
ber, evidence  held  to  show  a  willful  trespass  by 
defendant  and  not  an  act  in  good  faitli  under  an 
honest  mistake. 

[Ed.    Note.— For   other  cases,   see  Trespass, 
Cent  Dig.  i§  128-127;   Dec  Dig.  S  46.»] 
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4.  TBK8FA8B    (|    40*)— WnxrDi.NB8s— Plead- 

INO. 

An  allegation  that  one  "unlawfully  and 
without  right"  trespassed  on  land  and  cut  and 
remoTtd  timber  thereon  does  not  charge  willfnl- 
oesa. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Gent.  Dig.  U  80-88;   Dec  Dig.  |  40.*] 

Appeal  from  Circuit  Court,  Dent  County; 
L.  B.  Woodside,  Judge. 

Action  by  the  Sligo  Furnace  Company 
against  the  Hobart-Lee  Tie  Company.  From 
a  judgment  granting  partial  relief,  plaintiff 
appeals.    Berersed  and  remanded. 

Wm.  P.  Elmer,  A.  H.  Harrison,  O.  E. 
Woodside,  and  G.  C.  Dalton,  for  appellant. 
Harry  Glymer  and  Frank  H.  Farris,  for  re- 
spondent 

COX,  J.  Action  for  conversion  of  railroad 
cross-ties;  trial  by  court;  judgment  for 
plaintiff  for  $476  as  value  of  the  property, 
and  $57.12  interest;  and  plaintiff  has  ap- 
pealed. 

The  petition  alleged  plaintiff  to  be  the  own- 
er of  certain  timber  lands  in  Dent  county, 
and  that  defendant  unlawfully  and  without 
right  trespassed  thereon  and  cut  the  timber 
and  made  it  Into  railroad  cross-ties,  and  con- 
verted the  ties  to  its  own  use.  The  answer 
was  a  general  denial.  A  specific  finding  of 
facts  was  asked,  and  the  court  found  that 
the  agents  of  defendant  were  not  willful  tres- 
passers, but  had  cut  the  timt>er  by  mistake, 
believing  It  to  be  located  on  land  from  which 
they  had  bought  the  timber  and  for  that 
reason  the  court  assessed  the  value  of  the 
ties  at  their  value  as  they  stood  in  the  trees. 

Appellant  Insists,  first,  that  the  measure 
of  damages  was  the  value  of  the  ties  regard- 
less of  the  question  of  good  faith  In  cutting 
them  from  plalntlfTs  land;  second,  that  if 
the  court  adopted  the  correct  measure  of 
damages,  his  finding  that  the  timber  was 
cut  by  honest  mistake  Is  not  supported  by 
>the  testimony. 

y^In  our  judgment  the  true  rule  for  fixing 
'the  measure  of  damages  is  that  if  the  tim- 
ber was  taken  by  honest  mistake,  then  the 
value  of  the  timber  before  being  cut  is  the 
measure  of  damages,  but  if  the  party  taking 
the  timber  knew  he  bad  no  right  to  it,  and 
thus  became  a  willful  trespasser  in  the  first 
instance,  then  in  a  suit  against  him  the  meas- 
ure of  damages  is  the  value  of  the  timber  In 
its  improved  condition  without  reduction  for 
labor  bestowed,  or  expense  incurred  by  the 
wrongdoer.  U.  S.  v.  Ute  Coal  &  Coke  Co? 
158  Fed.  20,  83  G  C.  A.  302 ;  Ayers  v.  Hobbs, 
41  Ind.  App.  576,  84  N.  E.  554 ;  Central  Coal 
Co.  V.  John  Henry  Shoe  Co.,  60  Ark.  302,  63 

5.  W.  49;  Everson  v.  Seller,  105  Ind.  266,  4 
N.  E.  854;  Wltilff  v.  Spreen,  51  Tex.  Civ. 
App.  544,  112  8.  W.  98 ;  Kentucky  Stave  Co. 
V.  Page  (Ky.)  125  S.  W.  170 ;  Young  v.  Pine 
Ridge  Lumber  Co.  (Tex.  Civ.  App.)  100  S. 
W.  784;  Thompson  v.  Carter,  6  Oa.  App.  604, 


0?  In 


66  S.  E.  699;  E.  E.  Bolles  Woodenware  Co. 
V.  United  States,  106  U.  S.  432,  1  Sup.  Ct 
398,  27  L.  Ed.  230.  In  the  Bolles  Case  last 
cited,  after  stating  the  rule  as  above  outlin- 
ed, it  is  said  that  "This  is  now  the  general- 
ly accepted  rule  both  In  England  and  Intbls 
country."  The  law  Is  not  only  careful  to 
compensate  the  owner  for  the  loss  of  his 
property,  but  It  is  also  careful  to  see  that  a 
willful  wrongdoer  shall  not  profit  by  bis  own 
wrong,  and  by  requiring  him  to  respond  in 
damages  for  the  value  of  the  pr(q>erty  In  its 
Improved  state  both  these  purposes  are  ac- 
complished. To  fix  the  measure  of  damages 
at  the  value  of  the  property  In  its  improved 
condition  when  the  party  had  taken  It  by 
honest  mistake  would  be  as  harsh  as  to  fix 
it  at  the  value  in  the  tree  when  taken  by 
a  wUlful  trespasser  would  be  unjust  In  the 
former  case  the  owner  would  be  profiting  Ijy 
the  labor  of  an  honest  man  mistakenly  be- 
stowed upon  his  property,  and  In  the  latter 
case  a  willful  trespasser  would  be  profiting 
by  his  own  wrong.  The  rule  adopted  in  the 
cases  above  cited,  and  which  was  followed 
by  the  trial  court  in  this  case  Is  just  and 
fair  to  both  parties,  and,  therefore,  right 

We  do  not  find  that  this  precise  question 
has  been  heretofore  passed  upon  in  this  state, 
but  we  do  think  that  the  principle  involved 
has  been  recognized.  Thus  in  Gray  v.  Park- 
er et  al.,  38  Mo.  160,  an  action  In  replevin, 
the  court  in  discussing  the  general  question 
of  the  rights  of  the  parties,  uses  this  Ian- 
guage:  "If  property  is  taken  from  the  ri{^t- 
ful  owner  by  a  willful  trespasser  and  man- 
ufactured or  converted  by  him  Into  a  dif- 
ferent article,  nevertheless,  the  title  to  the 
property  will  not  be  changed,  and  it  will  still 
belong  to  the  owner  of  the  original  material 
If  he  can  identify  it  But  this  is  not  the 
law  when  the  chattel  is  converted  by  the 
innocent  holder  or  purchaser  into  a  different 
specific  article.  The  law  makes  a  distinction 
in  acquiring  title  to  property  by  accession 
between  a  willful  trespasser  and  an  invol- 
untary wrongdoer.  As  the  law  wlU  not  per- 
mit any  man  to  tak^  advantage  of  bis  own 
wrong,  so  the  former  never  can  acquire  any 
title  however  great  the  change  wrought  In 
the  original  article  may  be;  while  the  lat- 
ter may."  See,  also,  Hendricks  v.  Evans,  46 
Mo.  App.  313 ;  Blackmer  v.  Railroad,  101  Mo. 
App.  557,  73  S.  W.  913;  Austin  v.  Coal  Co., 
72  Mo.  535,  37  Am.  Rep.  446.     We  find  no 

se  in  this  state  controverting  this  doctrine. 
In  Land  ft  Lumber  Co.  v.  'Moss  Tie  Co.,  87 
Mo.  Ai^.  167,  the  issues  depended  upon  the 
title  to  the  land,  and  no  question  was  raised 
as  to  good  faith.  In  Hosli  v.  Tokel,  57  Mo. 
App.  622,  an  action  for  conversion  of  hay, 
the  court  held  that  under  the  facts  In  that 
case,  the  measure  of  damages  was  the  value 
of  the  standing  grass  before  being  cut  The 
statement  of  the  case,  however,  shows  the 
hay  to  have  been  cut  by  the  lessor  from  tlie 
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leased  premises,  and  be  claimed  he  had  the 
right  to  the  hay,  so  the  question  of  whether 
or  not  be  was  a  willful  trespasser  was  not 
Involved  in  that  case.  Many  of  the  cases  In 
this  state,  as  In  Spencer  t.  Vance,  57  Mo. 
427,  use  this  lan^age:  "In  conversion  the 
measure  of  damages  Is  the  value  of  the  prop- 
■erty  at  the  time  of  conversion."  But  the 
question  of  the  right  of  the  owner  to  sue  for 
and  collect  the  value  of  property  after  be- 
ing enhanced  in  value  by  the  labor  of  the 
wrongdoer  was  not  involved,  and  the  distinc- 
tion between  the  rights  of  a  plaintiff  against 
a  wlllfnl  trespasser  and  an  innocent  wrong- 
doer Is  not  discussed';  hence,  none  of  these 
cases  are  controlling  in  this  case. 

It  1b  conceded  by  all  the  authorities  that 
In  the  case  of  a  willful  trespasser  the  owner 
may  follow  and  retake  the  property  in  his 
hands  notwithstanding  It  may  have  been 
largely  increased  in  value  by  the  labor  of 
the  trespasser,  and,  to  our  mind.  It  would  be 
Illogical  to  hold  that  if  the  owner  of  the 
property  abonld  see  fit  to  retake  the  prop- 
erty be  conid  take  it  In  its  improved  condi- 
tion, but  if  he  should  elect  to  sue  for  its 
oonverslon  he  could  not  recover  for  its  in- 
creased value  by  reason  of  its  Improved  con- 
dition. Our  conclusion  is  that  the  court 
adopted  the  correct  rule  as  to  the  measure 
of  damages  in  this  case,  and  that  point  must 
t>e  ruled  against  appellant.  This  brings  ns 
to  the  question  of  whether  the  finding  of  the 
court  that  defendant's  agents  acted  in  good 
faith  Is  sustained  by  the  testimony. 

The  plaintiff  proved,  and  the  court  found, 
that  defendant's  agents  cut  the  plaintiff's 
timber.  The  land  upon  which  the  timber  was 
cut  was  the  N.  %  S.  E.  %  section  5,  town- 
ship 34,  range  2,  and  S.  ^  section  8,  and  S. 
yi  N.  E.  section  8,  township  34,  range  2.  As 
to  the  land  In  section  5,  It  appears  that  land 
adjoining  It,  both  north  and  south,  belonged 
to  parties  In  Illinois,  and  they  sold  the  tim- 
ber thereon  to  one  O.  B.  Durham,  and  Dur- 
ham sold  to  defendant  In  the  contract  from 
Durham  to  defendant,  the  N.  ^  S.  E.  section 
5,  which  It  is  now  conceded  Is  the  property 
of  plaintiff,  was  included.  This  contract  was 
dictated  to  a  stenographer  by  Mr.  Lunsford, 
the  representative  of  defendant,  and  at  the 
time  he  did  so  he  had  the  contract  from  the 
owners  to  Durham  before  him  and  used  It 
to  secure  the  description  of  the  land.  Luns- 
ford did  not  testify,  and  whether  he  inserted 
the  N.  Vt  S.  E.  section  5  by  mistake,  or  did 
80  intentionally,  there  is  no  testimony,  and 
defendant  offered  no  explanation  as  to  how 
this  land  got  Into  the  contract ;  neither  does 
It  in  any  way  appear  why  Lunsford  was  not 
offered  as  a  witness  to  explain  it,  if  it  could 
be  explained.  The  evidence  further  shows 
that  the  timber  contract  from  Durham  to 
defendant  was  executed  January  11,  1907, 
and  In  April,  1007,  Mr.  Robinson,  who  was 
manager  for  defendant  in  having  the  timber 


cut  and  made  into  ties,  stated  to  A.  N.  and 
J.  W,  White  that  this  80  did  not  belong  to 
defendant.  The  evidence  also  shows  that 
the  ties  were  all  cut  from  land  both  north 
and  south  of  this  80  before  any  were  cut 
upon  this  80.  Giving  this  testimony  the  most 
favorable  construction  to  defendant  possible, 
and  It  forces  us  to  the  conclusion  that  when 
defendant  secured  this  contract  from  Dur- 
ham It  understood  that  this  80  was  not  In- 
cluded, and  acting  upon  that  belief  the  tim- 
ber was  cut  from  land  on  both  sides  of  it, 
and  the  timber  upon  this  80  left  untouched. 
The  contract  from  the  owners  to  Durham 
was  turned  over  to  defendant's  agents  with 
the  contract  from  Durham  to  It,  and  had 
Robinson  looked  at  these  papers  he  would 
have  at  once  discovered  that  Durham  could 
not  sell  the  timber  on  this  80,  and  since  he 
did  understand,  as  he  stated  to  the  two  Mr. 
Whites,  that  defendant  did  not  own  the  tim- 
ber on  this  80,  we  must  assume  that  he  had 
read  these  contracts,  and  knew  their  con- 
tents, and  this,  coupled  with  the  fact  that 
timber  was  cut  on  both  sides  of  this  80  be- 
fore this.  80  was  touched,  leads  to  but  one 
conclusion,  and  that  is  that  the  cutting  of 
the  timber  on  this  80  was  willfully  done. 
As  to  the  timber  cot  on  land  In  section  8,  It 
Is  sufficient  to  say  that  the  evidence  shows 
that  defendant  bought  the  timber  on  15  acres 
adjoining  this  land,  and  In  cutting  the  tim- 
ber from  the  15  acres  the  agents  of  defend- 
ant got  over  the  line  a  half  mUe.  This  is 
the  only  evidence  bearing  on  the  question  of 
good  faith  as  to  the  timber  cut  In  section  8, 
and  it.  Instead  of  showing  good  faith,  shows 
a  wanton  disregard  of  plaintiff's  rights.  We 
find  nothing  in  this  record  from  which  a 
finding  that  defendant's  agents  acted  In  good 
faith  can  be  sustained. 

Upon  a  retrial  the  plaintiff  should  amend 
its  petition  by  making  a  direct  charge  of 
willfulness.  The  terms  "unlawful  and  with- 
out right"  are  not  synonymous  with  willful. 
State  V.  Hnssey,  60  Me.  410,  11  Am.  Rep. 
209 ;  State  v.  Massey,  97  N.  O.  465,  2  S.  B. 
^45. 

The  judgment  will  be  reversed  and  the 
cause  remanded.    All  concur. 


G.  A:  A  J.  MATTHEWS  ▼.  PHCENIX  INS. 

CO.  OF  HARTFORD. 

(Springfield  Court  of  Appeals.    MiasoarL 

Feb.  6,  1811.) 

Appeal  and   Ebsob   (|  753*)  —  Dismissal — 

Statement— Necessity. 

An  appeal  will  be  dismissed  for  lack  of  as- 
signment or  errors. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3086-3089;  Dec.  Dig.  i 
753.»] 

Appeal  from  Circuit  Court,  Scott  County; 
Henry  C.  RUey,  Judge. 
Action  by  C.  &  A  J.  Matthews  against 
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the  Phoenix  Insurance  Company  of  Hart- 
ford. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Appeal  dismissed. 

Oliver  &  Oliver  and  Barclay,  Fauntleroy  & 
Cullen,  for  appellant  J.  H.  Hale  and  Frank 
Kelly,  for  respondents. 

6BAT,  X  This  cause  is  in  this  court  on 
a  transfer  from  the  St  Louis  Court  of  Ap- 
peals. Both  parties  have  appeared  generally 
in  this  court  The  suit  originated  before 
a  Justice  of  the  peace,  and  Is  based  on  an 
Insurance  policy  issued  by  the  appellant 
March  6,  1906.  The  plaintiffs  were  success- 
ful in  the  Justice  court.  On  trial  in  the 
circuit  court,  the  plaintiffs  were  again  suc- 
cessful, and  the  defendant  appealed. 

The  appellant  has  filed  in  this  court  a 
printed-  abstract  in  lieu  of  full  transcript,  but 
nothing  more.  No  statement  or  assignment 
of  errors,  as  required  by  the  statute  or  our 
rules,  has  been  filed.  The  result  of  such 
failure  is  the  dismissal  of  the  appeal.  Wade 
T.  Bankers'  Life  Ins.  Assn.,  145  Mo.  App. 
172,  129  S.  W.  1004;  Dlsse  v.  Frank.  52  Mo. 
551 ;  Snyder  v.  Free,  102  Mo.  325,  14  S.  W. 
875;  Halstead  v.  Stone,  147  Mo.  C49,  49  S. 
W.  850. 

The  appeal  is  dismissed.    All  concur. 


STATE  V.  SNIDER. 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 

6,  1911.) 

1.  INTOXICATINO    LIQTJOKS    (8!   36,    224*)— LO- 
CAL Option  Law— Publication — Recobd. 

Under  Rev.  St.  1899,  i  3031  (Ann.  St 
1906,  p.  1737),  providing  for  publication  of  no- 
tice or  tiie  result  of  local  option  election  favor- 
able to  the  local  option  and  putting  the  law  in 
force  in  the  county,  tlie  record  of  the  county 
court  need  not  show  a  return  of  the  publication 
of  the  result  where  it  shows  that  publication 
was  ordered,  the  burden  being  on  defendant  in 
a  prosecution  for  violating  the  local  option  law 
to  show  a  failure  of  such  publication. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  fi  36,  224.*] 

2.  INTOXICATINO  LiQUOBS  (§  36*)— LoCAL  OP- 
TION—RESULT   or    Election— Publication 

— SUFFICIKNCY. 

Rev.  St  1899,  {  3031  (Ann.  St  1900,  p. 
1737),  provides  that  if  a  majority  of  the  votes 
cast  at  a  local  option  election  are  against  tlie 
sale  of  liquors,  the  county  court  ordering  the 
election  shall  publish  the  result  once  a  week 
for  four  consecutive  weeks,  in  the  same  news- 
paper in  which  the  notice  of  election  was  pab- 
lished,  etc.  After  ascertaining  a  favorable  re- 
sult of  such  an  election  the  county  court  order- 
ed the  same  spread  on  the  records  and  that  the 
result  of  the  election  should  take  effect  from 
and  after  publication  o{  notice  for  five  inser- 
tions or  four  consecutive  weeks,  which  last  pub- 
lication should  be  on  July  12, 1906.  On  August 
12,  1905,  the  court  entered  a  finding  that  the 
notice  had  been  published  for  four  consecutive 
weeks,  in  the  Christian  County  Republican,  be- 
ing the  same  paper  in  which  the  notice  of  local 
option  election  was  published  and  aUo  for  two 
weeks  In  the  Billings  Times  being  the  same 
paper  in  which  notice  of  local  option  election 


was  published.  Held,  the  record  sufficiently 
showed  publication  of  the  notice  in  compliance 
with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  36.*] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty;   John  T.  Moore,  Judge. 

J.  A.  Snider  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

G.  W.  Thomberry,  G.  Pnrd  Hays,  and  C. 
A.  McCafferty,  for  appellant  Fred.  W.  Bar- 
rett for  the  State. 

NIXON,  P.  J.  The  defendant  was  tried 
in  the  circuit  court  of  Christian  connty  apon 
an  Information  charging  the  offense  of  sell- 
ing intoxicating  liquor  in  violation  of  the 
local  option  law,  and' be  has  appealed.  No 
statement  of  points  relied  on  for  reversal  or 
briefs  have  been  flled.  The  information  is 
the  some,  word  for  word,  as  that  in  the  case 
of  SUte  of  Missouri  v.  J.  A.  Snider  (decided 
by  this  court  December  6,  1910)  132  S.  W. 
299,  except  the  sale  In  that  case  took  place 
on  August  5,  1909,  and  the  sale  in  this  case 
was  on  August  4,  1909,  the  cases  being 
against  the  same  defendant  and  tried  In  the 
same  court  and  before  the  same  Judge.  In 
that  case,  we  held  the  information  sufficient. 
Gray,  J.,  writing  the  opinion. 

The  first  error  assigned  in  the  motion  for 
new  trial  is  that  there  was  no  such  publica- 
tion of  the  result  of  the  local  option  election 
in  Christian  county  as  the  law  requires,  and 
that  therefore  the  looal  option  law  was  not 
In  force  in  said  county.  Section  8031,  Bev. 
St  1899  (section  1737,  Ann.  St  1906),  pro- 
vides that  "if  a  majority  of  the  votes  cast 
at  such  election  be  against  the  sale  of  intoxi- 
cating liquors,  the  county  court  or  municipal 
body  ordering  such  election  shall  publish 
the  result  of  such  election  once  a  week  for 
four  consecutive  weeks,  in  the  same  news- 
paper In  which  the  notice  of  election  was 
published ;  and  the  provisions  of  this  article 
shall  take  effect  and  be  in  force  from  and 
after  the  date  of  the  last  insertion  of  the 
publication  last  above  referred  to." 

The  Christian  county  court  after  ascer- 
taining and  declaring  the  result  of  the  elec- 
tion, ordered  the  same  to  be  spread  apon 
the  records  and  then  caused  the  following 
entry  to  be  made:  "That  the  result  of  said 
election  will  take  effect  and  be  in  force  from 
and  after  publication  for  five  insertions  or 
four  consecutive  weeks,  which  last  Insertion 
wUl  be  July  12th,  1905."  Afterwards,  on 
August  12,  1905,  the  following  entry  appears 
of  record:  "Now  at  this  day  the  court  finds 
in  the  matter  of  the  publication  of  the  resnlt 
of  the  local  option  election  that  the  same 
was  published  for  four  (4)  consecutive  weeks 
in  the  Christian  County  Republican,  being 
the  same  paper  in  which  the  notice  of  local 
option  election  was  published ;  also  the  court 
finds  that  the  resnlt  of  said  election  was  pnb- 
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lished  tw«  weeks  In  tbe  BUUngs  Times,  be- 
ing the  same  paper  in  which  the  notice  of 
local  option  election  was  published." 

It  has  been  held  under  said  section  3031 
that  "the  record  of  the  county  court  need 
not  show  a  return  of  the  publication  of  the 
result  where  it  shows  the  publication  was 
ordered,  and  the  burden  to  show  a  failure  of 
BUGta  publication  is  upon  the  defendant" 
eute  T.  Ollphant,  128  Mo.  App.  252,  107  8. 
W.  32 ;  SUte  t.  Bush,  136  Mo.  App.  608,  118 
8.  W.  670;  fetate  v.  Keimett,  132  &  W.  286. 
But  in  the  present  case,  the  state  did  in- 
troduce the  records  of  the  county  court  show- 
ing tliat  the  notice  of  the  result  of  the  elec- 
tion was  published  for  four  consecutive 
week^  in  the  same  newspaper  in  which  the 
notice  of  tbe  election  was  published.  If  the 
county  court  had  assumed  to  act  in  accord- 
ance with  the  holding  In  the  above  cases, 
and  had  not  designated  in  its  order  tbe  news- 
paper in  which  the  notice  of  the  result  of 
tbe  election  should  be  published  and  no  order 
had  t>een  entered  proving  the  fact  of  pub- 
lication, we  would  have  a  different  question. 
It  seems  to  us  It  cannot  be  seriously  contend- 
ed that  tbe  statute  has  not  been  fully  com- 
plied with  in  this  case.  Tbe  statute  simply 
requires  the  county  court  to  "publish  the  re- 
suit  of  such  election  in  the  same  newspaper 
In  which  tbe  notice  of  election  was  publish- 
ed." This  certainly  was  complied  with  in 
this  case. 

Only  five  instructions  were  given,  the  first 
three  being  the  usual  charges  as  to  credibil- 
ity of  witnesses,  competency  of  defendant  as 
a  witness  in  his  own  behalf,  and  reasonable 
doubt.  Instruction  No.  5  told  tbe  Jury  tbe 
local  option  law  was  in  force  In  Christian 
county  at  the  time  of  tbe  alleged  sale.  In- 
struction No.  4  told  the  jury  if  they  found 
that  defendant  at  the  time  and  place  men- 
tioned In  tbe  Information  did  unlawfully  sell 
intoxicating  liquors,  to  wit,  whisky,  in  any 
quantity,  they  would  find  him  guilty.  These 
are  the  thumb-worn  instructions  appearing 
In  every  record  in  this  class  of  cases,  and 
we  find  ttiat  the  trial  court  committed  no  er- 
ror in  giving  them. 

We  have  carefully  examined  the  entire 
record  and  find  no  error  committed  Justify- 
ing a  reversal  of  the  Judgment,  and  it  is  ac- 
cordingly affirmed.    All  concur. 


SHOOK    et    al.    r.    RETAIL    HARDWARE 
MUT.  FIRE  INS.  CO.  OF  MIN- 
NESOTA 

(Springfleld  Court  of  Appeals.    Missouri.    Feb. 

6,  1911.    Motion  to  Certify  to  Supreme 

Court  Denied  Feb.  20,  1911.) 

1.  lysuBANCE  (S  668*)— FiBB  Insubarck— Ac- 
tions—JuBT  QuBSTioNs— Waives. 

In  an  action  on  a  fire  policy,  held  a  Jury 

qnestion   whether  defendanrs   soliciting  agent 

waived  the  iron-safe  clause  in  tbe  policy. 
[Ed.   Note. — For  other  cases,   see   Insurance, 

Cent.  Dig.  H  1732-1770;   Dec.  Dig.  |  668. •] 


2.  IMBUBANCE    (|    90*)  —  AOKNTB— LlUITATIOIT 
or  AUTHOBITY. 

Limitations  upon  the  authority  of  an  insur- 
ance agent  do  not  bind  insured  If  he  has  no  no- 
tice thereof,  so  that  limitations  in  tbe  policy 
are  not  notice  to  insured  of  tbe  agent's  want 
of  power  before  the  delivery  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  90.»J 

3.  Insubanoe  (|  87*)— AasNTa— AtJTHOBiTT. 

The  authority  of  an  insurance  agent  is 
prima  facie  coextensive  with  the  requirements 
of  the  business  intrusted  to  him,  and  the  com- 
pany is  bound  by  his  acts  within  tlie  apparent 
scope  of  bis  authority. 

[E^.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |S  116,  121;   Dec.  Dig.  |  87.*] 

4.  Inscbance  (SI  77,    375*)  — AOENTS  — Au- 

THOSrtT. 

A  fire  insurance  company,  by  issuing  a  pol- 
icy upon  an  application  taken  by  one  purport- 
ing to  act  as  Its  agent,  and  accepting  the  pre- 
miums, is  estopped  from  denying  the  agency, 
and  became  bonnd  by  the  agent's  misrepresenta- 
tions when  acting  within  the  scope  of  his  ap- 
parent authority,  so  that  it  was  bound  by  a 
parol  contract  made  by  the  agent  with  insured 
when  the  policy  was  issued,  by  which  the  iron- 
safe  clause  was  eliminated  from  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S§  102,  918-951;  Dec  Dig.  §§  77, 
375.*] 

5.  Insubanoe  (S  142*)  — FlBB  lUaUKANCE— 

Agents— Ratification    op    Unauthobizeo 

Acts— Ratification  In  Toto. 

An  insurance  company  could  not  accept 
the  part  of  an  unauthorized  contract  made  by 
an  agent  which  was  favorable  to  it  and  reject 
the  rest,  but  must  ratify  it  as  a  whole. 

[£}d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  264;  Dec.  Dig.  1 142.*) 

6.  Evidence  (|  441*)  —  Pabol   Evidencb— 
Vabtino  Contbacts— Insubanoe  Polict. 

Parol  evidence  is  admissible  in  an  action 
on  an  insurance  policy  to  show  that  facts  re- 
lied on  by  the  company  to  establish  a  forfeiture 
arose  from  fraud  or  mistake  of  the  agent  in 
preparing  the  application  or  policy,  so  that,  in 
an  action  on  a  fire  policy,  evidence  was  ad- 
missible as  to  conversations  between  insured 
and  defendant's  agent  tending  to  show  an  agree- 
ment before  the  issuance  of  ue  policy  that  the 
inventorv  and  iron-safe  clauses  therein  should 
not  bind  insured. 

[Ekl.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2046;   Dec.  Dig.  t  441.*] 

7.  Insurance  (J  876*)— Kbe  Insubancb— Atr- 
thobitt  of  Aqent. 

Insurance  agents  vested  with  tha  authority 
to  insure  property  may  waive  stipulations  in 
the  policy  purporting  to  be  essential  to  the  va- 
lidity of  the  contract  though  the  policy  pro- 
vides a  particular  method  by  which  its  provi- 
sions may  be  waived  or  designates  particular 
persons  as  bavine  the  sole  power  to  waive  the 
provisions  thereon 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §{  932-955;    Dec.  Dig.  S  876.*] 

8.  Appeal  ano  £:bbob  (|  lOOl*)— Findikos— 
Conclusiveness. 

A  verdict  for  plaintiff  is  binding  on  ap- 
peal where  there  was  evidence  to  support  plain- 
tifTs  contention. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3928;   Dec.  -Dig.  |  1001.*) 

9.  INSUBANCE  (f  576*)— FiBB  INSUBANCE— Ap- 
PBA I8AL— WaiVBB. 

Failure  to  appraise  the  goods  after  loss  Is 
only  available  as  a  defense  where  the  parties 
disagree  as  to  tbe  amount  of  the  loss,  and  tha 


•For  ether  easM  sea  um«  topic  and  ssetloD  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rsp'r  Indez«« 


Digitized  by 


Google 


690 


134  SOUTHWBSTEBN  BEPORTEB 


(Mo. 


company  waivea  an  appraisement  if  it  wholly 
denies  liability  or  refuses  to  pay  on  groands  in- 
consistent wiUi  tiie  purpose  to  insist  on  an  ap- 
praisement. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1436-1438;   Dec.  Dig.  {  576.*] 

10.  Insubanos  (I  576*)  — FiKB  Insubahce  — 

APFBAISmCKITT— WAIVEB. 

Where  insured  and  the  company  did  not 
disagree  as  to  the  amount  of  insuied's  loss  after 
the  fire,  but  the  company  offered  to  pay  on  the 
same  basis  as  other  insurance  companies  who 
had  settled  at  less  than  the  face  ralue  of  their 
policies,  the  company  waived  the  provision  of 
the  policy  requiring  an  appraisement;  the  offer 
being  an  admission  of  the  amount  of  insured's 
loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1436-1438;    Dec.  Dig.  }  570.*] 

11.  Tbial  «  252*)— Instbtjctions— Appuca- 
bilitt  to  evidence. 

Where  there  was  no  evidence,  in  an  action 
on  a  fire  policy,  tending  to  show  waiver  of  cer- 
tain conditions  thereof  after  the  Ices,  it  was  er- 
ror to  submit  that  issue  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  li  606-612;   Dec.  Dig.  |  252.*] 

12.  Appeal  ard  Ebbob  ({  1062*)— Habulxss 

EBBOB— SUBUITTIRO  FALSE  ISSUE. 

Where  the  insurance  agent  talcing  the  pol- 
icy waived  certain  provisions  thereof  by  parol 
before  the  policy  was  issued,  so  that  the  ques- 
tion of  waiver  after  loss  was  immaterial,  error 
in  submitting  the  issue  of  waiver  after  loss,  of 
which  there  was  no  evidence,  was  harmless  to 
the  company. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §S  4212-4218;  Dec.  Dig.  | 
1062.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; James  T.  Neville,  Judge. 

Action  by  W.  E.  Shoolc  and  anotber,  co- 
partners doing  busineea  as  Shook  dc  Farmer, 
against  the  Retail  Hardware  Mutual  Fire 
Insurance  Company  of  Minnesota.  EVom  a 
judgment  for  plalntiCTs,  defendant  appeals. 
Affirmed. 

Fyke  &  Snider  and  Mann,  Johnson  &  Todd, 
for  appellant.  Hamlin  &  Seawell,  for  re- 
spondents. 

NIXON,  P.  7.  This  action  is  based  on  a 
policy  of  fire  Insurance  issued  to  plaintiffs. 
Insuring  their  fixtures  and  stock  of  general 
merchandise  in  the  town  of  WlUard  in 
Greene  county  for  $2,600.  In  the  trial  the 
plaintiffs  obtained  a  verdict  for  $2,600,  and 
defendant  perfected  its  appeal  to  this  court 
The  policy  contained  the  following  provision: 
"It  is  a  condition  of  this  policy,  if  at  the 
time  of  loss  the  assured  shall  hold  any  policy 
of  this  or  any  other  company,  on  the  proper- 
ty hereby  insured,  subject  to  conditions  of 
coinsurance,  percentage  of  value,  or  average, 
or  Inventory  and  iron-safe  clause,  this  com- 
pany's liability  herein  shall  be  limited  there- 
by to  the  same  extent  as  though  such  clause 
'were  contained  in  this  policy."  The  evidence 
showed  that  plaintiffs  did  have  coinsurance 
In  five  other  companies,  amounting  to  $4,650, 
and  that  In  tlie  policy  issued  to  plaintiffs  by 
the  MtntL  Insurance  Company — one  of  the 


five — was  contained  the  following  provision: 
"Books  and  Inventory  to  be  Kept  or  Insur- 
ance Void. — ^It  is  a  part  of  the  consideration 
for  this  insurance,  and  It  is  expressly  war- 
ranted, that  the  assured  above  named  shall 
take  an  Inventory  of  the  sto<±  above  describ- 
ed at  least  once  a  jnear,  and  shall  also  keep 
correct  books  of  account  in  detail  showing 
all  purchases  and  sales  of  the  same,  and 
shall  keep  all  inventories  and  books  in  a  fire- 
proof safe,  or  other  place  secure  from  fire 
In  said  store  during  the  hours  said  store  is 
closed  for  bnsiness,  or  this  policy  shall  be 
void." 

The  evidence  showed  that  one  of  the  plain- 
tiffs met  the  man  who  r^resented  himself  to 
be  the  agent  of  the  defendant  at  a  meeting 
of  retail  hardware  merchants  in  Springfield, 
Mo.,  and  that  a  few  days  thereafto:  this 
agent  called  on  plaintiffs,  who  were  partners 
in  the  general  merchandise  business  at  WII- 
lard,  and  sought  to  sell  them  a  policy  in  hla 
company.  He  arrived  about  9  o'clock  in  the 
morning  and  remained  all  day.  Mr.  Shook 
testified:  "Q.  State  the  conversation  of  the 
agent  with  reference  to  the  question  of  com- 
plylug  with  the  iron-safe  clause,  and  also 
whether  or  not  he  had  any  knowledge  of  the 
other  policies,  and  whether  or  not  you  were 
complying  with  the  provisions  of  the  other 
policies  with  reference  to  the  iron-safe 
clause?  A.  He  asked  me  If  we  had  other 
insurance  and  how  much.  I  told  htm.  and  he 
asked  to  see  the  policies,  and  I  told  him  we 
had  no  safe,  that  we  kept  our  books  in  the 
desk,  but  we  had  our  policies  over  at  the 
bank,  and  I  would  get  the  policies.  I  got 
them  and  gave  them  to  him,  and  he  went 
over  them.  We  were  waiting  on  the  trade. 
When  I  told  him  we  bad  no  safe  he  said. 
That  Is  all  right;  our  company  is  not  techni- 
cal like  those  Eastern  companies.'  He  had 
been  telling  me  about  their  company,  some 
of  the  good  things  about  them,  and  said. 
•Our  company  doesn't  deal  ip  technicalities 
like  these  Eastern  companies.'  He  said,  'We 
had  a  loss  at  some  town  where  other  com- 
panies were  represented,  and  I  happened  to 
be  there  the  same  day.'  He  said  he  was  sent 
there  to  adjust  the  loss  'and  the  other  com- 
panies went  through  a  lot  of  "red  tape,"  and 
had  the  Insured  to  get  a  lot  of  duplicate  in- 
voices,' which  took  him  weeks  to  produce, 
'and  they  went  to  every  other  business  man 
in  town  and  asked  them  what  they  thought 
about  the  situation,  but  I  waited  until  they 
got  through,  and  I  took  the  man  off  to  one 
side  and  talked  to  htm  and  settled  the  loss 
and  went  on.'  Q.  Did  he  look  over  your 
stock?  A.  Yes,  sir.  Q.  Did  he  ask  you  about 
what  you  had — the  amount?  A.  He  did,  and 
went  on  to  say  we  needed  more  Insurance. 
I  told  him  our  stock  would  invoice  $10,000; 
that  we  knew  nothing  about  the  mutual  in- 
surance business,  and  he  talked  there  for 
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some  time,  spent  tbe  wbole  day  looking 
through  the  stock,  and  stated  that  $2,600 
more  wouldn't  be  eztraragant  Insurance,  and 
Tve  told  him  we  didn't  want  to  pay  Insure 
ance  on  more  than  we  would  be  able  to  col- 
lect If  we  had  a  loss."  The  evidence  shows 
that  plaintiffs  finally  agreed  to  talie  a  policy 
for  $2,600,  and  executed  one  of  the  applica- 
tions the  agent  carried  in  his  grip  (the  terms 
of  which  do  not  appear)  and  gave  a  checlc 
for  $48  for  the  premium  and  delivered  same 
to  the  agent  To  whom  this  checlc  was  pay- 
able does  not  appear,  and  plaintiffs  did  not 
remember,  but  they  said  the  agent  told  them 
how  to  malce  it  In  a  few  days  the  policy 
was  received  through  the  mall  and  placed  in 
the  bank  with  the  other  policies.  Plaintiffs 
did  not  know  whether  the  agent  signed  the 
IKtlicy  or  not  and  there  is  nothing  In  the 
abstract  to  enlighten  the  court  on  this  ques- 
tion; nor  does  It  appear  who  mailed  the  pol- 
icy or  from  whence  It  came.  As  to  the  ne- 
gotiations for  the  insurance,  Mr.  Fanner  tes- 
tified: "Q.  What  was  said  about  the  safe 
and  where  you  kept  the  policies?  A  Shook 
says,  'We  haven't  any  safe,  and  the  policies 
are  kept  In  the  bank  across  the  street'  Be 
said,  'All  right'  and  then  went  ahead  and 
told  QS  a  story  about  not  being  particular  In 
making  these  settlements.  We  showed  him 
where  we  had  the  books  In  the  desk.  Q.  Did 
yon  make  any  Inventory  at  all  of  the  stock? 
Did  you  have  an  Inventory?  A.  Tes,  sir;  It 
was  taken  In  January,  1909;  that  was  an  In- 
Tentory  of  the  entire  stock.  Q.  Did  you  keep 
books  of  account?  A.  Yes,  sir;  showing  our 
pnichases  and  Indebtedness  and  credits  and 
everything  of  that  kind.  Those  books  and 
Inventory  and  everything  were  destroyed  the 
night  of  the  fire." 

J.  E.  Leonard,  a  witness  for  the  plaintiffs, 
testified  that  he  was  in  the  hardware  busi- 
ness at  Springfield,  and  was  secretary  of  the 
Retail  Hardware  Association;  that  he  thought 
the  name  of  the  agent  who  solicited  this  in- 
surance was  H.  V.  Mercer;  that  this  agent 
made  an  address  at  the  convention  ta  Spring- 
field In  the  Interest  of  his  company  on  the 
subject  of  mutual  Insurance. 

On  December  28, 1909,  at  about  2  o'clock  in 
the  morning,  plaintiffs  suffered  a  total  loss, 
and  at  once  wired  defendant  notifying  It  of 
the  loss,  and  also  wrote  defendant  two  or 
three  letters,  receiving  an  answer,  dated  Jan- 
nary  3,  1910,  stating  that  the  matter  had 
been  placed  In  the  hands  of  the  Western  Ad- 
justment Company,  of  Kansas  City,  for  ad- 
justment An  adjuster,  representing  this  ad- 
justment company,  soon  arrived  at  Wlllard 
and  asked  plaintiffs  where  their  books  were 
and  they  told  him  the  boaika  were  destroyed 
by  fire;  he  Inquired  If  the  other  policies  had 
been  settled,  and,  upon  being  Informed  they 
had,  said  "that  was  all  they  could  do  that 
day,  the  rest  could  be  settled  by  mail,"  and 
went  away. 

The  evidence  showed  that  plalntUb  set- 


tled with  the  other  five  companies  as  fol- 
lows: 

Company,                            Insured.  Paid. 

Mtna.    $1,000  $   452  32 

National   ."jOO  196  73 

Hartford    1,150  54146 

Hanover   1,000  39146 

Phoenix   1,000  391  4& 

$4,650       $1,972  43 

At  this  rate,  the  appellant — Its  policy  being 
for  $2,600— would  be  entitled  to  settle  for 
$1,017.80. 

Some  time  after  the  adjuster  left  plain- 
tiffs received  an  offer  of  $1,017.80  as  appel- 
lant's proportional  part  of  the  loss  (thougli 
the  terms  of  this  offer  do  not  appear  In  the 
record)  to  which  plaintiffs  replied:  "This 
amount  Is  not  satisfactory  with  us.  We  took 
out  this  $2,600  policy  to  cover  an  addition 
we  made  to  our  business  during  the  summer, 
and  the  adjusters  of  the  other  companies 
took  our  invoices  of  January  1,  1909,  not  tak- 
ing into  consideration  the  addition  we  made 
after  this  invoice  was  taken.  We  have  du- 
plicate invoices  showing  that  we  had  $12,000 
worth  of  goods  on  hand  at  the  time  of  the 
fire,  after  deducting  our  sales  for  that  year. 
There  Is  no  justice  In  our  settling  with  the 
H.  M.  Co.  for  anything  like  that  The  H. 
M.  Co.  knew  all  atwut  all  the  insurance  we 
had,  for  they  examined  every  policy,  and 
looked  over  our  stock,  and  suggested  this 
amount  themselves.  We  paid  them  their 
premium  In  full  and  we  claim  the  ful) 
amount  of  the  policy.  We  feel  that  we  did 
not  get  fair  treatment  by  the  other  com- 
panies, but  that  Is  no  reason  why  we  should 
not  have  fair  treatment  by  the  H.  M.  Co. 
If  you  want  to  settle  with  us  please  forward 
to  us  proofs  of  loss  to  be  executed  in  proper 
form  and  we  will  do  so  on  a  basis  of  $2,600, 
the  amount  of  the  policy,  that  the  Hardware 
Mutual  Ins.  Co.  owes  us." 

At  the  close  of  plaintiffs'  evidence  the  de- 
fendant offered  and  the  court  refused  to  give 
an  Instruction  In  the  nature  of  a  demurrer 
to  the  evidence,  and  It  Is  of  this  that  de- 
fendant now  complains.  If  the  defendant 
offered  any  evidence  at  the  trial  It  Is  not 
preserved  for  our  consideration. 

It  will  be  seen  from  the  foregoing  that 
there  was  evidence  for  the  jury  on  the  issue 
of  waiver  by  the  agent  who  solicited  the 
Insurance  of  the  iron-safe  clause  appearing 
in  the  ^tna  policy.  This  agent  was  not  plac- 
ed on  the  stand,  and  nothing  whatever  ap- 
pears as  to  the  extent  of  his  authority. 
Plaintiffs  testified  they  never  saw  him  again. 
He  may  have  been  a  high  official  in  the  com- 
pany or  an  agent  with  very  limited  powers. 
There  was  no  evidence  that  he  was  merely  a 
soliciting  agent  As  is  well  known,  In  con- 
ducting the  insurance  business,  the  insurance 
company  acts  through  general  or  special 
agents.  There  may  be  agents  who  liave  au- 
thority only  to  solicit  Insurance  and  submit 
applications  to  the  company  and  who  have 
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no  antborlty  to  make  any  contracts  In  Its 
behalf  not  relating  to  the  taking  of  the 
policy,  or  agents  with  full  power  to  bind  It 
While  in  certain  cases,  the  authority  of  an 
Insurance  agent  may  be  limited  by  notice 
brought  home  to  the  insured,  as,  for  instance, 
by  an  express  limitation  in  the  policy,  re- 
strictions and  limitations  of  which  the  In- 
sured had  no  notice  are  not  binding  on  him, 
but  such  a  limitation  is  not  notice  to  the 
Insured  of  the  agent's  want  of  power  to  bind 
his  principal  as  to  transactions  before  de- 
livery of  the  policy.  22  Cyc.  1430.  The  pow- 
er of  the  agent  whether  general  or  special  Is 
determined  by  the  nature  of  the  business  in- 
trusted to  him,  and  is  prima  fade  coexten- 
sive with  Its  requirements,  and  the  company 
is  therefore  bound  by  the  acts  of  the  agent 
within  the  apparent  scope  of  his  authority. 
22  Cyc.  1433;  Hemdon  v.  Triple  Alliance, 
45  Mo.  App.  428;  Harrison  v.  Railroad,  50 
Mo.  App.  332.  In  this  case  the  Insurance 
company  received  the  premium  and  issued  its 
policy  to  the  plaintiffs,  and,  by  accepting  the 
benefits  of  an  act  of  an  assumed  agent,  the 
company  became  bound  by  bis  acta  as  fully 
as  though  he  had  authority,  and  by  accept- 
ing the  premium  and  Issuing  a  policy  upon 
an  application  purporting  to  be  taken  by  a 
person  acting  as  its  agent  the  company  es- 
tops itself  from  denying  such  agency.  The 
company,  having  retained  the  premium  and 
issued  the  policy,  it  is  chargeable  with  any 
fraud  or  mistake  of  its  agent,  and  Is  bound 
by  any  of  his  wrongful  acts  or  misrepresen- 
tations while  acting  wltbln  the  scope  of  his 
authority.  22  Cyc.  1435 ;  Greer  r.  Lafayette 
County  Bank,  128  Mo.  559,  30  S.  W.  319. 

The  evidence  shows  that  plaintiffs  acted 
in  the  utmost  good  faith,  concealing  noth- 
ing. They  gave  the  agent  to  understand  they 
were  not  complying  with  the  iron-safe  clause 
in  the  Mtnsi  policy  and  did  not  intend  to, 
and  he  gave  them  every  assurance  that  it 
was  not  required  by  his  company  and  ac- 
cepted the  premium  with  that  understanding. 
Whether  the  application  which  plaintiffs  ex- 
ecuted contained  any  provision  on  the  sub- 
ject we  cannot  say  because  it  is  not  before 
us.  No  evidence  as  to  Its  contents  is  set 
forth  in  the  abstract,  although,  presumably, 
In  the  possession  of  the  defendant.  Nor  does 
it  appear  by  whom  the  policy  was  Issued  or 
delivered,  or  whether  it  was  countersigned 
by  the  soliciting  agent  Only  certain  claus- 
es of  the  policy  are  Inserted  in  the  abstract, 
and  tve  have  no  way  of  knowing  whether 
the  policy  was  issued  by  Mercer,  the  agent, 
or  whether  it  was  countersigned  by  him,  or 
whether  he  was  the  writing  agent  for  the 
defendant  company. 

The  facts  of  this  case  distinguish  it  clearly 
from  those  cases  where  the  insured  deals 
with  the  Insurer  through  an  ageat  with  only 
special  or  restricted  powers  brought  home  to 
the  insured  at  the  time  of  the  making  of 
the  contract    The  respondents  dealt  with 


the  agent,  Mercer,  as  to  the  iron-safe  clause, 
upon  bis  apparent  authority  to  bind  or 
loose  the  company,  and  so  far  as  the  trans- 
action was  concerned  the  agent  became  to 
all  intents  and  purposes  the  alter  ego  of  the 
company.  The  appellant,  by  accepting  the 
premium  procured  by  its  agent  from  the  r^ 
spondents,  became  bound  by  all  the  sgtee- 
ments  and  representations  made  by  Its  agent 
to  procure  it  It  could  not  receive  the  part 
favorable  to  It  and  reject  the  balance,  bat 
its  ratification  must  cover  the  transaction 
In  its  totaUty— either  "aU  in  all  or  not  at 
all."  So  far  as  legal  liability  of  the  appel- 
lant Is  concerned,  its  subsequent  ratification 
was  equivalent  to  a  previoiis  anthorlzatlon 
of  its  agent  to  make  the  agreements  and  rep- 
resentations that  were  made  to  the  respond- 
ents as  to  waiving  the  iron-safe  clause,  and, 
having  lain  by  till  after  the  loss,  the  law 
will  not  then  tolerate  the  repudiation  of  the 
contract  In  this  connection  we  quote  the 
language  of  Mr.  Justice  Miller  in  the  case  of 
Insurance  Co.  v.  Wilkinson,  13  WalL  222, 
20  Ia  Ed.  617:  "The  agents  are  stimulated 
by  letters  and  instructions  to  activity  in 
procuring  contracts  and  the  party  who  ia 
In  this  manner  induced  to  take  out  a  policy, 
rarely  sees  or  knows  anything  about  the  com- 
pany or  Its  officers  by  whom  it  is  issued,  but 
looks  to  and  relies  upon  the  agent  who  has 
persuaded  him  to  effect  the  insurance  as 
the  full  and  .complete  representative  of  the 
company,  in  all  that  is  said  or  done  in 
making  the  contract  Has  he  not  a  right 
to  so  regard  him?  It  is  quite  true  that  the 
reports  of  Judicial  decisions  are  filled  with 
the  efforts  of  these  companies,  by  their  coun- 
sel, to  establish  the  doctrine  that  they  can 
do  all  this  and  yet  limit  their  responsibility 
for  the  acts  of  these  agents  to  the  simple  re- 
ceipt of  the  premium  and  delivery  of  the 
policy,  the  argument  being  that  as  to  all 
other  acts  of  the  agent,  he  is  the  agent  of 
the  assured.  •  •  •  But  to  apply  such  a 
doctrine,  In  its  foil  force  to  the  system  of 
selling  policies  through  agents,  which  we 
have  described,  would  be  a  snare  and  a  de- 
lusion, leading,  as  it  has  done  in  numerous 
instances,  to  the  grossest  frauds,  of  which 
the  insurance  corporations  receive  the  bene- 
fits, and  the  parties  supposing  themselves 
insured  are  the  victims.  The  tendency  of 
the  modem  dedslons  in  this  country  is  stead- 
ily in  the  opposite  direction.  The  powers  of 
the  agent  are,  prima  facie,  coextensive  with 
the  business  intrusted  to  his  care,  and  will 
not  be  narrowed  by  IlmitationB  not  commnnl- 
cated  to  the  person  with  whom  he  deals. 
•  •  •  An  Insurance  company,  establish- 
ing a  local  agency,  must  be  held  responsible 
to  the  parties  with  whom  they  transact  busi- 
ness for  the  acts  and  declarations  of  the 
agent,  within  the  scope  of  his  employments 
as  if  they  proceed  from  the  prindpaL" 

Defendant   in   this   case  objected   to   all 
testimony   regarding  conversations  between 
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idalntlffB  and  Mercer,  the  defendant's  agent, 
tending  to  show  any  agreement  made  by  them 
anterior  to  the  Issuance  of  the  policy  that 
the  Inventory  and  Iron-safe  clause  In  the 
Mtna.  policy  should  not  be  obligatory.  Agents 
of  Insarance  companies,  vested  with  authori- 
ty to  make  contracts  and  to  insure  proper- 
ty, stand  In  the  place  of  the  company  in  deal- 
ing with  applicants  for  policies,  and  may 
waive  stipulations  which  purport  to  be  es- 
sential to  the  validity  of  the  contract  Rudd 
T.  Fire  Ins.  Co.,  120  Mo.  App.,  loc.  dt  11, 
96  S.  W.  237,  and  cases  cited;  Riley  y.  In- 
surance Co.,  117  Mo.  App.  229,  92  S.  W. 
1147.  According  to  these  authorities,  this 
rule  prevails  over  a  restriction  In  the  policy 
prescribing  a  particular  mode  in  which  Its 
terms  may  be  waived  or  designating  partic- 
ular persons  who  alone  have  power  to  waive 
a  term.  Rudd  v.  Fire  Ins.  Co.,  supra; 
United  Zinc  Companies  v.  General  Accident 
Assurance  Corporation,  144  Mo.  App.  380,  128 
8.  W.  836.  Whatever  the  condition  of  the 
law  may  be  in  other  Jurisdictions,  the  ques- 
tions involved  In  this  record  and  vital  to  the 
determination  of  the  rights  of  the  litigants 
under  the  decisions  of  this  state  have  reach- 
ed a  stage  of  advanced  crystallization.  The 
law  as  to  the  liability  of  the  insurance  com- 
pany for  the  contract  made  by  the  soliciting 
agent  with  the  Insured  as  to  the  determining 
of  risk  is  that  the  insurance  company  is 
bound  by  the  acts  of  such  agents,  no  matter 
what  conditions  and  limitations  may  there- 
after be  inserted  in  the  policy  of  insurance 
which  is  subsequently  issued  and  received 
and  retained  by  the  insured.  One  of  the  rea- 
sons given  for  the  relaxation  of  the  parol  ev- 
idence rule  in  cases  of  forfeiture  is  that  the 
insured  should  be  allowed  to  show  that  the 
facts  relied  on  to  establish  the  forfeiture  re- 
sulted from  the  fraud  or  mistake  of  the 
agent  In  tlte  preparation  of  the  application 
or  policy.  In  other  words,  the  company 
should  not  profit  by  its  own  wrong.  In  the 
case  of  iBtna  Live  Stock  Ins.  Co.  v.  Olmstead, 
21  Mich.  246,  4  Am.  Rep.  483,  the  court  said 
that  it  did  not  view  the  rights  of  the  parties 
in  any  different  light  than  if  the  agent  were 
the  Insurer  himself.  The  Insurance  business 
was  done  through  agents  almost  exclusive- 
ly, and  the  maxim  "Qui  faclt  per  alium  faclt 
per  se"  applied  with  special  force  to  their 
acts.  These  agents  assumed  to  have  and  gen- 
erally did  have,  much  more  intimate  knowl- 
edge of  the  business  than  those  with  whom 
they  dealt  They  might  also  be  presumed  to 
fairly  understand  the  requirements  of  their 
principals,  and  how  projperly  and  legally  to 
fill  up  the  blank  applications  and  other  pa- 
pers with  which  their  principals  intrusted 
them.  The  community  In  general  did  not  as- 
same  to  be  familiar  with  these  matters,  and 
would  not  venture  In  any  case  to  set  up 
their  own  view  of  what  was  or  was  not  the 
proper  form  of  an  application  against  the 
positive  assertion  of  an  expert.  In  Rlssler 
y.  Ins.  Co.,  160  Mo.  866,  61  S.  W.  765,  the 
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court  said-  that  the  agent  of  an  insurance 
company  is  presumed  to  be  more  intimately 
acquainted  with  the  business  of  insurance 
than  those  whom  he  solicited.  The  average 
man  relied  upon  the  knowledge  and  skill  of 
the  agent  properly  to  prepare  the  application, 
and  upon  the  authority  which  the  agent  as- 
sumed. He  rightly  considered  that  when 
the  agent  was  told  the  facts,  he  knew  which 
were  material  and  which  were  not  Also,  in 
the  case  of  Franklin  v.  Ins.  Co.,  42  Mo.  456, 
it  was  held  that  parties  dealing  with  insur- 
ance agents  were  Induced  to  rely  upon  them 
as  having  competent  authority  for  the  trans- 
action of  the  whole  business  which  they  un- 
dertook. If  the  agent  abused  the  confidence 
reposed  in  him  by  his  employers,  they  must 
look  to  the  agent.  The  law  would  protect 
the  companies  against  frauds,  misrepresenta- 
tions, and  breaches  of  warranty,  but  it 
would  not  lend  its  aid  to  support  defenses 
founded  upon  their  own  errors  or  omissions, 
when  they  had  received  the  premium,  deliv- 
ered a  complete  and  valid  policy,  and  lain 
by  without  objection  until  a  loss  had  hap- 
pened; it  would  not  help  them  to  accom- 
plish a  fraud  upon  the  Insured.  In  the  case 
of  Bergeron  v.  Ins.  Co.,  Ill  N.  C.  45,  15  S. 
E.  883,  It  was  held  that  the  company  was 
bound  by  the  knowledge  of  its  agent  of  facts 
relied  upon  to  forfeit  a  policy,  and  that  this 
ruling  rested  upon  the  principle  that  to  per- 
mit the  Insurer  to  gather  Into  its  coffers  pre- 
miums collected  by  one  of  its  agents,  and  to 
continue  to  recognize  the  validity  of  the  con- 
tract made  through  him  until  it  became  ap- 
parent that  a  loss  had  occurred,  and  then 
for  the  first  time  to  repudiate  the  agency, 
would  be  to  lend  the  sanction  of  law  to  a 
palpable  fraud.  Having  accepted  a  premium 
to  take  the  risk  of  Indemnifying  the  Insured 
against  loss,  it  is  incompatible  for  the  in- 
surer to  attach  to  the  policy  a  condition 
that  will  from  the  beginning  relieve  him 
from  the  risk. 

If  the  soliciting  agent  has  the  authority  to 
make  a  parol  contract  with  the  insured  at 
the  time  such  contract  is  made  and  premium 
paid,  and  does  make  such  a  contract  to  elim- 
inate from  the  policy  the  so-called  Iron-safe 
clause,  such  agreement  is  binding  upon  the 
insurance  company.  If  such  agent,  having 
made  such  a  contract,  has  abused  the  con- 
fidence of  his  empl(^er  or  violated  his  In- 
structions, the  insurance  company  must  look 
to  the  agent  for  redress  for  any  damages  it 
has  suffered  and  not  to  the  Insured.  The  ev- 
idence In  this  case  authorized  the  court  to 
submit  the  questions  involved  to  the  Jury. 
There  was  evidence  to  sustain  the  plaintiffs' 
claim,  and  the  finding  of  the  Jury  in  their 
favor  is  binding  upon  an  appellate  court 

The  policy  In  this. case  contains  the  provi- 
sion that  in  the  event  of  a  loss,  if  the  Insurer 
and  insured  differed  as  to  the  amount  of  the 
loss  sustained,  the  amount  should  be  ascer- 
tained by  appraisers.  This  being  a  total 
loss,  and  the  adjustment  company  offering  to 
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pay  the  soin  of  $1,017.80  as  appellant's  pro- 
portional amount,  no  appraisement  was  nec- 
essary. Tbe  appellant  and  respondents  did 
not  disagree  as  to  tbe  amount  of  the  loss. 
The  five  other  companies  had  settled  the 
claims  against  them  for  considerably  less 
than  the  face  of  their  policies,  and  appel- 
lant. In  making  this  offer  (the  terms  of  which 
do  not  appear  in  this  record)  simply  claimed 
the  benefit  of  the  settlement  made  by  the 
other  Insurance  companies.  The  law  is  well 
established  that  failure  to  appraise  1b  only 
available  as  a  defense  when  the  parties  dis- 
agree as  to  the  amount  of  the  loss.  If  tbe 
company  wholly  denied  liability,  or  put  its 
refusal  to  pay  on  other  grounds  which  were 
inconsistent  with  the  purpose  to  insist  on  an 
appraisement,  such  conduct  would  waire  the 
appraisement.  Qragg  t.  Insurance  Co.,  132 
Mo.  App.  405,  111  8.  W.  1184;  Ball  v.  In- 
surance Ck).,  129  Mo.  App.  34,  107  S.  W. 
1097.  We  think  under  the  evidence  the  ap- 
pellant waived  the  clause  as  to  appraise- 
ment, the  offer  being  a  virtual  admission  of 
tbe  amount  of  plaintiffs'  loss,  but  a  claim 
that  appellant  was  entitled  to  the  benefit  of 
the  settlement  which  the  Insured  had  made 
with  the  other  companies,  and  it  accordingly 
offered  the  sum  of  $1,017.80  as  its  pro  rata 
share.  Plaintiffs  replied,  "This  amount  is 
not  satisfactory  with  us."  There  is  an  en- 
tire absence  of  any  evidence  tending  to  show 
a  disagreement  as  to  the  amount  of  loss 
plaintiffs  bad  sustained. 

Instruction  No.  1  given  by  the  trial  court 
for  the  plaintiffs  la  as  follows:  "If  you  find 
and  believe  from  a  preponderance  or  great- 
er weight  of  the  evideiK'c  that  the  property 
described  in  the  policy  of  Insurance  was  de- 
stroyed by  fire  on  the  28tb  day  of  December, 
1909,  at  Wlllard,  Greene  county,  Missouri, 
and  that  said  property  so  destroyed  was  at 
the  time  contained  In  the  building  mentioned 
in  said  policy  of  insurance,  and  if  you  fur- 
ther find  that  plaintiffs,  W.  E.  Shook  and 
Karl  Farmer,  were  partners  and  the  owners 
of  said  property  at  the  time  of  the  delivery 
of  said  policy  and  loss  of  said  goods,  and  If 
you  find  that  at  the  time  of  the  application 
for  said  policy  the  duly  authorized  soliciting 
agent  of  defendant  knew  that  there  was  oth- 
er Insurance  on  said  property,  and  that  he 
examined  the  other  policies  of  said  Insurance 
and  knew  at  the  time  the  plaintiffs  were  not 
complying  with  the  iron-safe  clause  men- 
tioned in  said  other  policies,  and  knew  that 
plaintiffs  were  keeping  their  books  of  ac- 
count and  Inventories  in  said  store  in  a  draw- 
er of  a  desk  therein,  and  If  you  Bud  that 
said  agent  knew  that  plaintiffs  had  not  and 
did  not  Intend  to  comply  with  the  provisions 
of  said  iron-safe  clause  mentioned  in  said 
other    policies,    and    with    such   knowledge 


agreed  that  said  provision  would  Bot  be  le- 
Quired  by  defendant,  then  you  will  find  safd 
provision  was  waived  by  the  defendant  and 
its  duly  authorized  agent  And  if  yoa  find 
that  plaintUts  kept  boom  of  account  in  de- 
tail showing  all  purcbasea  and  sales  of  tbe 
stock  of  goods  described  in  said  policy,  and 
that  an  Inventory  of  said  stock  by  plaintiffs 
was  taken  within  a  year  prior  to  the  deliv- 
ery of  said  policy,  and  that  said  books  of  ac- 
count and  inventory  were  destroyed  by  fire, 
artd  if  vow  further  find  that  after  said  loss 
the  duly  appointed  adjitttUtg  agent  of  de- 
fendant viMed  the  scene  of  said  fire,  and 
with  a  full  knowledge  of  all  the  fact*  and 
circumstances  surrounding  the  Meged  in- 
surance and  loss  of  said  goods  agreed  that 
the  lost  would  be  settled,  and  if  vo»  fur- 
ther find  that  the  defendant  thereafter 
agreed  that  the  said  loss  would  be  satis- 
factorily  and  equitablv  settled,  and  if  yon 
further  find  that  no  disagreement  arose  be- 
tween the  said  parties,  plaintiffs  and  de- 
fendant, as  to  the  amount  of  said  loss,  and 
that  no  request  for  an  appraisal  thereof  was 
requested  by  defendant,  and  if  you  further 
find  that  the  defendant  vras  notified  with- 
in the  time  required  in  said  policy  of  said 
loss  and  failed  to  furnish  blank  form  for 
said  proof  of  loss  to  plaintiffs,  then  yon  will 
find  the  issues  for  the  plaintiff." 

The  clause  In  the  above  instruction  which 
we  have  written  in  italics  is  objected  to  by 
tbe  appellant  on  tbe  ground  that  there  was 
no  evidence  authorizing  its  submission  to 
the  Jury.  We  find  that  the  adjuster  in  fact 
made  no  such  agreement  or  statement,  but 
that  prior  to  his  arrival  the  api)ellant  wrote 
respondents  a  letter  advising  them  ttiat  the 
matter  had  been  placed  in  the  hands  of  tbe 
Western  Adjustment  Company  "who  will  call 
oa  you  at  once  and  we  trust  they  will  fix 
you  up  to  your  satisfaction."  The  manifest 
object  of  the  clause  in  the  instruction  re- 
ferred to  was  to  show  the  facts  under  which 
the  Jury  would  be  authorized  to  Infer  a 
waiver.  Under  the  view  we  have  taken,  the 
question  of  waiver  after  the  loss  is  wholly 
immaterial  to  any  issue  in  this  case;  and 
while  this  clause  in  the  instructlcm,  not  be- 
ing based  upon  the  evidence  in  the  case, 
undoubtedly  is  subject  to  criticism,  it  ia 
wholly  immaterial,  and,  following  tbe  injunc- 
tion of  the  statute  in  such  case.  Is  not  such 
error  ad  to  work  a  reversal  of  the  Judgmoit 

From  a  full  examination  of  the  evidence 
and  instructions  in  this  case,  we  are  satis- 
fied that  the  finding  of  the  Jury  was  for  the 
right  party  and  that  their  verdict  represents 
Justice  and  right  We  find  no  material  er- 
ror in  the  record  and  the  Judgment  is  ac- 
cordingly affirmed.    All  concur. 
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WILKERSON  ▼.  McOHEB. 

(Springfield  Ooort  ot  Appeals.    Missouri. 

Feb.  6,  1911.) 

1.  APPEABAIfOX  (I  18*)  —  Genebai.  Affxab- 
AltCB— SUPBXIfX  OOUBT— JUBIBDICnOR  AC- 
QUIKKD. 

Where  a  defendant  appeared  generally  in 
the  Snpreme  Ooort,  the  qnestion  of  jnrisdiction 
to  determine  a  cause  which  defendant  claimed 
should  he  heard  by  the  St  Louis  Court  of  Ap- 
peals is  thereby  waived. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
(%nt.  Dig.  H  76-78:  Dec.  Dig.  i  18.*I 

2.  Mauoioub   Pbobboutioii   (|   49*)— Nscbs- 

BLABT   AU.BOATION— PBOBABLX  CAVSB. 

In  an  action  for  malicious  prosecution,  a 
general  averment  of  want  of  probable  cause  is 
■nffidoit,  and  it  is  not  necessary  to  allege  facts 
tending  to  the  proof  thereof. 

(Ed.  Note.- For  other  cases,  see  Malicious 
Prosecution,  Cfent  Dig.  H  94-96;  Dec.  Dig.  | 
49.*] 

3.  Malicious  Pbosbcutioh  (|  49*)  — Pbob- 
ablb  Gattsb— Nxckssabt  AixEOAnons. 

In  an  action  for  malicious  prosecution, 
where  the  defendant  maliciously  and  without 
probable  cause  appeared  before  the  grand  jury 
and  charged  plaintiff  with  a  crime,  and  caused 
witnesses  to  be  snbpcenaed  and  an  indictment  to 
be  returned,  it  was  not  necessary  for  plaintiff 
to  allege  that  witnesses  before  the  grand  jury 
testified  falsely. 

[E^  Note.— For  other  cases,  see  Malicious 
ProMcntion,  Dec.  Dig.  I  49.*] 

4.  Maxicioub   PBosxcunon   (|   20*)— "Pbob- 

ABLB  CaTTSB"— BBLIBT  OF  GuiLT. 

"Probable  cause"  which  will  relieve  a  pros- 
ecutor from  liability  is  a  belief  by  him  in  the 
guilt  of  the  accused,  based  on  circumstances  suf- 
lldently  strong  to  induce  sn<±  belief  In  the  mind 
of  a  reasonable  and  cantlous  man. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  i|  28-28;  Dec.  Dig.  { 
20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  pp.  S618-6620;    vol.  8,  p.  7765.] 

5.  Malicious  Pbobxcution  (i  24*)  — Pbob- 
ABLE  Cause. 

Though  a  finding  bv  a  grand  jury  in  an  in- 
dictment is  prima  facie  evidence  of  probable 
ranse,  a  defendant  in  an  action  for  malicious 
prosecution  may  still  be  liable  though  the  indict- 
ment is  quashed  without  a  trial  on  the  merits. 

[Ed.  Note. — ^For  other  cases,  see  Malicious 
ProMcntion,  Cent.  Dig.  |  55 ;   Dec.  Dig.  |  24.*] 

6.  Malicious  Pbosecution  ({  24*)  — Pbob- 
ABLE  Cause. 

Where  a  defendant  in  malicious  prosecu- 
tion maliciously  appeared  before  the  grand  jury 
and  charged  plaintiff  with  a  misdemeanor  when 
be  knew  there  was  no  prubable  cause  for  such 
charge,  that  the  grand  jury  returned  an  indict- 
ment without  witnesses  testifying  falsely  to  pro- 
care  the  same  does  not  relieve  ue  defendant  of 
responsibility. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecntion,  Dec.  Dig.  |  24.*] 

Appeal  from  Cape  Girardeau  Court  of  Com- 
mon Pleas;  Robert  G.  Ranney,  Judge. 

Action  by  Mary  E.  Wilkerson  against  An- 
drew J.  McGbee.  From  a  judgment  sustain- 
ing a  demnrrer  to  the  petition,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Oliver  &  Oliver,  for  an>ellant  T.  D. 
Bines,  tor  respondent 


GRAY,  J.  This  is  an  action  for  malicious 
prosecution.  The  court  sustained  a  demnrrer 
to  the  petition,  and  the  plaintiff  appealed. 

The  cause  is  in  this  court  on  a  transfer 
from  the  St  Lonis  Court  of  Appeals.  The 
defendant  Insists  that  the  canse  be  trans- 
ferred to  the  St  Louis  Court  of  Appeals,  for 
the  reason  that  this  court  is  without  juris- 
diction, and  the  St  Louis  Court  of  Appeals 
was  without  authority  to  transfer  the  cause 
here.  In  answering  this  contention,  it  is  suf- 
ficient to  say  that  the  defendant  appeared 
generally,  in  this  court,  and  the  question  of 
jnrisdiction  was  thereby  waived. 

The  petition  alleged  in  general  words  that 
the  defendant,  in  the  prosecution  of  plaintifl, 
acted  malldonsly  and  without  probable  cause. 
The  defendant  insists  the  petition  does  not 
state  a  cause  of  action,  because  it  does  not 
state  the  facts  which  show  or  tend  to  show 
the  want  of  probable  cause,  and  that  the  gen- 
eral statement  that  the  prosecntion  was  with- 
ont  probable  cause  is  only  a  conclusion  of 
law.  A  general  averment  of  want  of  proba- 
ble cause  is  ordinarily  sufficient,  and  it  is 
not  necessary  to  allege  the  facts  which  prove 
or  tend  to  prove  the  averment  EJnc.  Head- 
ing and  Practice,  vol.  13,  p.  439;  Hilbrant 
V.  Donaldson,  69  Mo.  App.  92;  Eagleton  v. 
Kabrich  et  al.,  66  Mo.  App.  281;  Benson  v. 
Bacon,  99  Ind.  156 ;  Sutor  v.  Wood,  76  Tex. 
403,  IS  8.  W.  321;  O'Neill  ▼.  Johnson,  53 
Minn.  439,  65  N.  W.  601,  30  Am.  St  Rep. 
615;  Stainer  v.  San  Luis  Valley  Land  & 
Mining  Co.,  166  Fed.  220,  92  C.  C.  A.  12& 

In  Hilbrant  v.  Donaldson,  the  court  said: 
"The  first  error  complained  of  in  this  court 
Is  that  the  petition  does  not  state  a  canse 
of  action.  This  point  is  not  well  taken. 
The  petition  alleges  that  the  prosecution  was 
malicious  and  without  probable  cause,  and 
that  it  was  ended.  This  constitutes  a  suf- 
ficient statement  of  a  cause  of  action." 

In  Stainer  v.  San  Luis  Valley  ft  Mining 
Co.,  supra,  the  federal  court  said:  "It  seems 
to  us  that  an  allegation  of  want  of  probable 
cause  is  an  allegation  of  an  ultimate  fact,  • 
condensed  expression  which  by  practice  and 
established  usage,  is  made  to  signify  that 
defendant  did  not  have  reasonable  ground 
to  believe  that  plaintifF  was  guilty.  Accord- 
ingly, we  conclude  that  a  complaint  which, 
by  clear  averment,  charges  that  defendant 
maliciously,  and  without  any  probable  cause 
whatever,  caused  plaintlfT  to  be  prosecuted 
states  a  good  cause  of  action."  Respondent 
admits  the  general  mle  to  be  as  above  stated, 
but  claims  that  the  Supreme  Court  of  this 
state,  in  Brown  v.  Cape  Girardeau,  90  Ma 
380,  2  S.  W.  802,  59  Am.  Rep.  28^  has  de- 
clared otherwise,  and  it  is  the  duly  ot  this 
court  to  follow  the  decision  of  the  Supreme 
Court  of  this  state.  It  is  true  language  was 
found  in  the  Brown  Case  supporting  respond- 
ent's contention,  but  the  same  was  mer^ 
dictum,  and  not  a  decision  of  the  Supreme 


•For  other  cum  see  uune  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key  No.  Scries  t  Rsp'r  IndazM 
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Ck>urt  that  we  are  required  to  follow.  Wil- 
lianiB  Y.  BaUroad,  106  Mo.  Ap^.  61,  79  S.  W. 
1167.  Our  conclusion  Is  tliat  it  la  not  neces- 
sary to  allege  the  facts  which  prove  or  tend 
to  prove  want  of  probable  cause,  and  that  It 
is  sufficient  to  allege,  generally,  that  the 
prosecution  was  without  probable  cause. 

It  is  next  claimed  the  petition  does  not  al- 
lege that  plaintiff  was  innocent  of  the  charge, 
or  that  any  false  testimony  was  given  before 
the  grand  jury,  or  that  the  indictment  was 
based  on  false  testimony,  and  as  the  peti- 
tion shows  an  Indictment  was  returned.  It 
shows  on  its  face  a  prima  facie  case  of  prob- 
able cause. 

The  petition  does  allege  that  the  "defend- 
ant maliciously  Intending  to  injure  the  plain- 
tiff in  her  good  name  and  reputation,  and 
without  reasonable  or  probable  cause  there- 
for, appeared  before  the  grand  Jury,  and  did 
then  and  there  make  complaint  of  and  charge 
this  plaintiff  with  having  committed  a  mis- 
demeanor; and  that  the  defendant  was  in- 
strumental In  instigating,  instituting,  press- 
ing, and  continuing  this  charge  against  her 
before  said  grand  Jury,  and  that  he  malicious- 
ly, wantonly,  and  without  probable  or  rea- 
sonable cause  therefor  produced  and  fur- 
nished the  names  of  witnesses  that  came 
before  the  grand  Jury,  and  that  It  was  upon 
the  testimony  so  furnished  and  produced  by 
him  that  the  indictment  was  returned." 
"Probable  cause"  which  will  relieve  a  prose- 
cutor from  liability  is  a  belief  by  him  In  the 
guilt  of  the  accused,  based  on  circumstances 
sufficiently  strong  to  induce  such  belief  in 
the  mind  of  a  reasonable  and  cautious  man. 
Vansickle  v.  Brown,  68  Mo.  627.  If  the  de- 
fendant maliciously  and  without  probable 
cause  appeared  before  the  grand  Jury  and 
charged  the  plaintiff  with  a  crime,  and 
caused  witnesses  to  be  subpoenaed  and  an  in- 
dictment to  be  returned,  It  was  not  necessary 
for  plaintiff  to  allege  that  the  witnesses  be- 
fore the  grand  Jury  testified  falsely.  Sharpe 
T.  Johnston,  76  Mo.  660 ;  Staley  v.  Turner,  21 
Mo.  App.  244;  Flrer  t.  Lowery,  69  Mo. 
App.  92. 

The  respondent  claims  the  action  of  the 
grand  Jury  in  finding  a  bill  of  Indictment 
was  prima  fade  evidence  of  probable  cause, 
and  the  petition  contained  no  allegation  de- 
stroying the  prima  facie  case  of  probable 
cause  shown  by  the  petition.  It  is  true  the 
action  of  a  grand  Jury  In  finding  an  indict- 
ment, is  prima  facie  evidence  of  probable 
cause.  Sharpe  v.  Johnson,  supra.  But  it  Is 
only  a  prima  fade  case,  and  a  defendant  may 
still  be  liable  although  an  indictment  was  re- 
turned and  the  same  was  quashed  without 
a  trial  on  the  merits.  If  the  defendant  acted 
malldously  and  without  any  probable  cause 
appeared  before  the  grand  Jury  and  charged 
that  the  plaintiff  was  guilty  of  a  misdemean- 
or when  he  knew  at  the  time  there  was  no 
probable  cause  for  such  charge,  then  the  fact 


that  the  grand  Jury  returned  an  Indictment 
without  witnesses  testifying  falsely  to  pro- 
cure the  same,  will  not  relieve  the  defend- 
ant of  responsibility. 

In  Sharpe  v.  Johnson,  the  court  said: 
"When  an  indictment  has  been  found  by  the 
grand  Jury,  or  the  defendant  has  been  com- 
mitted by  the  examining  magistrate,  this 
prima  facie  evidence  of  probable  cause  may 
be  rebutted  or  overthrown  by  evidence  show- 
ing that  such  Indictment,  or  commitment, 
was  obtained  by  false  or  fraudulent  testimo- 
ny, or  other  Improper  means,  or  by  evidence 
showing  that  the  prosecutor,  notwithstanding 
the  action  of  the  grand  Jury,  or  the  commit- 
ting magistrate,  did  not  himself  believe  the 
dtfendant  to  be  guilty."  In  that  case  the 
Supreme  Ooart  declares  the  rule  that  It  is 
not  necessary  that  the  Indictment  was  ob- 
tained by  false  or  fraudulent  testimony,  but 
if  it  was  obtained  by  any  other  improper 
means,  or  if  the  evidence  shows  that  the 
prosecutor,  notwithstanding  the  action  of  the 
grand  Jury,  did  not  himself  believe  tbe  de- 
fendant to  be  guilty,  but  acted  maliciously 
in  making  the  charge,  then  he  Is  liable. 

The  petition  in  this  case  charged  In  gen- 
eral language  that  the  defendant  maliciously 
Intending  to  injure  the  plaintiff,  and  with- 
out any  probable  cause,  appeared  before  the 
grand  Jury  and  charged  that  the  plaintiff 
had  committed  a  misdemeanor,  and  gave  to 
the  grand  Jury  the  names  of  the  witnesses 
to  be  summoned  before  It  In  order  that  an  In- 
dictment against  plaintiff  might  be  returned. 
If  In  so  doing  he  acted  malldously  and  with- 
out any  probable  cause,  he  Is  liable  to  the 
plaintiff  for  damages  she  sustained. 

We  are  of  the  opinion  that  the  court  erred 
In  sustaining  the  demurrer  to  the  petition, 
and  on  account  thereof  the  Judgment  must 
be  reversed  and  the  cause  remanded,  and 
it  is  80  ordered.    All  concur. 


WIEGAND  et  al.  ▼.  WOEBNEB  et  al 

(St    Lonia   Court   of   Appeals.     Missouri. 

Jan.  24,  1911.) 

1.  TansTs  (i  219*)— Bights  or  Benkficiabt— 

INTEBESI. 

Where  a  will  created  a  trust,  the  income 
of  which  was  to  be  paid  to  testator's  wife  who 
was  made  ezecutriz,  she  could  not  claim  inter- 
est on  the  fund  while  she  held  it  and  before 
it  came  into  the  hands  of  the  trustees. 

[Bid.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  U  314r-317;    Dec  Dig.  {  219.*] 

2.  Annuitiks  (I  4*)— AppoBTioBrmtwr— Beta 

JlX   COUliON    LiAW. 

While,  at  common  law,  the  right  of  ap- 
portionment of  an  annuity  did  not  eziat,  and 
the  rule  liaa  not  been  changed  by  statute,  two 
exceptions  have  be«n  ingrafted  thereap<m  by  ap- 
plication of  equitable  principles  whereby  an- 
nuities for  malntmance  of  the  donor's  widow 
without  other  means  or  for  married  women  liv- 
ing apart  from  their  husbands,  or  infanta,  are 
appoitionable  on  the  ground  of  necessity. 

[ISd.  Mote. — BV>r  other  cases,  see  Annuities, 
Cent  Dig.  U  IS,  14;   Dec.  Dig.  i  4.*} 
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8.  CojMOK  Law  (J  11»)— Adoptioh. 

Tbe  conunon  law,  where  not  changed  by 
Btatnte,  ia  in  force  in  Misaourl. 

[Sd.  Note.— For  other  caaes,  see  Common 
Law,  Cent  Dig.  H  9,  12;  Dec.  Dig.  |  U.*] 

4.  Wnxa  (I  467*)— Runs  or  Cokbtbuotion— 

XWOUflOAL  WOBD. 

While  testator's  intent  should  be  sought 
ont  and  glren  effect  both  at  common  law  and 
under  R«t.  St  190&,  {  583,  providing  that  due 
regard  should  be  given  to  testator's  intent,  yet 
when  technical  words  are  used  in  a  will,  they 
must  be  Interpreted  in  their  established  legal 
sense,  unless  a  contrary  meaning  is  plainly 
shown  by  the  context. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  975;  Dec  Dig.  {  457. •] 

6.  Anndities  (i  !•)— Dktinition. 

An  "annnity"  is  a  yearly  sum  stipulated 
to  be  itaid  to  another  in  fee  or  for  life  or 
years. 

[EM.  Note.— For  other  cases,  see  Annuities, 
Cent.  Dig.  if  l-« ;  Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  404,  405 ;   vol.  8,  p.  7575.] 

6.  Wnxa  (t  619*)  —  Conbtbuctioii— Annui- 
ties. 

A  wilf  gave  tmstees  a  fund  to  be  held  and 
invested,  and  the  income  paid  to  testator's 
widow  annually  during  her  life  to  the  extent 
of  $5,000,  such  sum  to  be  made  up  from  the 
principal  if  the  income  was  not  sufficient,  so 
that  in  any  event  she  should,  as  long  as  she 
lived,  receive  an  annuity  of  that  amount,  and 
that  if  the  net  income  should  exceed  $5,000 
each  year,  the  excess  to  be  added  to  the  capital 
fund,  and  provided  that  npon  the  widow's 
death  the  capital  fund  should  be  paid  to  testa- 
tor's children.  Held,  that  it  was  the  intent  to 
create  an  annuity. 

[Ed.  Note.— For  other  casrt,  see  Wills,  Cent 
Dig.  i  1437;   Dec.  Dig.  {  619.*] 

7.  Wills  (i   733»)  —  Aknottikb  —  Tnra  fob 
Patsibnt. 

No  time  for  the  annual  payment  being  fixed, 
it  was  payable  at  the  anniversary  of  testator's 
death. 

gSd.  Note.— For  other  caaee,  see  Wills,  Cent 
.  i  1838;    Dec.  Dig.  i  738.»1 

8.  ANNrnTiBs  (I  4*)— OoNSEBTJonoir— Appok- 

TIONinRT. 

Where  the  Intent  of  testator  was  that  an 
annuity  should  be  paid  annually,  there  could  be 
no  anticipation  thereof,  especially  where  it  ap- 
peared that  there  was  no  necessi^  for  such  an- 
ticipation to  provide  support  for  the  widow,  and 
where  she  died  before  the  annual  date  of  pay-, 
ment  her  executor  could  not  recover  any  part 
of  such  annuity. 

[Ed.  Note.— For  other  cases,  see  Annuities, 
Cent  Dig.  H  13,  14;   Dec.  Dig.  {  4.»] 

9.  APPEAL    AND    EBKOB    (I    1057*)— HaBMLKSS 
EbbOB— EXOLTTSION   OP  EVIDENCE. 

In  a  suit  involving  a  right  to  apportion  an 
annnity  to  the  widow,  the  ononeous  exclusion 
of  the  inventory  of  testator's  estate,  offered  to 
show  that  the  amount  which  the  widow  received 
as  riesidnary  legatee  was  so  large  that  an  ap- 
portionment of  the  annuity  was  not  necessary 
to  her  support  was  harmless  where  the  order 
of  distribution  made  on  petition  of  the  widow 
afforded  ample  evidence  of  no  necessity  for 
antidpation  of  payment  of  the  annnity  to  pro- 
vide for  ber  support 

[I^  Note.— For  other  cases,  see  Appeal  and 
Emr,  Cent  Dig.  {I  4194-4199;  Dec.  Dig.  i 
1067.*] 


10.  Tbtistb  (f  815*)— Compensation  of  Tbub- 

TEE8. 

Where  the  tmstees  of  a  fund  to  be  held 
for  payment  ol  annuities,  received  it  on  July 
8th,  in  the  form  of  interest  paying  bonds  and 
certificates  of  deposit  in  an  absolutely  safe  bank, 
were  not  required  to  give  and  gave  no  bonds, 
and  after  the  death  of  the  annuitant  were  ask- 
ed to  turn  over  the  fund  on  the  following 
August  3d  or  5th,  the  fund  amounting  to  $100,- 
000,  $500  was  a  reasonable  compensation,  and 
an  allotvance  of  $1,500  was  excessive. 

[Ed.  Note.— For  other  cases,  see  Trusts^  Cent. 
Dig.  S  443 ;    Dec.  Dig.  {  316.*] 

11.  Tbusts  (I  227*)  —  Actions  —  Riqht  of 
Tbustbe  to  Attobnet'b  Fes. 

Where  the  trustees  of  a  fund  were  made 
defendants  in  a  suit  involving  part  of  the  in- 
come of  the  trust  fund,  and  were  necessary 
parties,  and  bound  to  make  their  appearance, 
and  the  case  was  appealed  to  the  Supreme 
Court,  and  reversed  and  remanded  for  further 
proceedings  as  to  credits  and  allowances,  the 
amount  actually  in  controversy  being  $2,138.85, 
the  trusrtees  are  entitled  to  a  reasonable  coun- 
sel fee  of  $250. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  i  324;   Dec.  Dig.  t  227.*] 

12.  Tbubtb  (§  226*)— Cbedit  fob  Taxes  Paid 
BY  Tbdbteeb. 

Trustees  of  a  fund  are  entitle  to  credit 
for  taxes  on  the  fund  while  in  their  bands  for 
which  they  are  liable. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent. 
Dig.  I  323;   Dec  Dig.  {  22d*] 

18.  TsrSTB  (S  163*)— TBUBTEBS— GOUPBIENCT. 

That  one  was  attorney  for  testator,  had 
written  his  will,  and  also  represented  testa- 
tor's wife,  who  was  the  attorney's  cousin,  in  a 
contest  over  the  will  and  In  a  settiement  effect- 
ed by  the  wife  and  the  adverse  parties,  had 
acted  as  attorney  for  the  wife  and  had  been 
appointed  executor  of  her  will,  did  not  render 
it  improper  for  him  to  act  as  trustee  under 
testator's  will  of  a  trust  fund  of  wUch  testsr 
tor's  wife  was  the  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent 
Dig.  i  214;    Dec  Dig.  t  163.*] 

14.  Trusts  (S  163*)— Inconsistent  Positions 
OF  Trustee. 

Where  one  was  trustee  under  a  will  of  a 
fund,  the  income  of  which  was  to  be  paid  to 
testator's  widow  during  her  life,  with  remain- 
der to  testator's  children,  and  was  also  executor 
of  the  widow,  it  was  his  duty,  when  a  contro- 
versy arose  over  apportionment  of  an  annuity 
from  the  fund  whicn  was  not  payable  at  the 
widow's  deatb,  between  the  executor  of  the 
widow's  will  and  testator's  children,  to  step 
aside  and  have  the  adverse  claimants  determine 
the  question,  or,  upon  failing  in  their  action,  to 
bring  the  fund  into  court  requiring  the  parties 
to  interplead,  and  it  was  improjMr  for  him  to 
use  his  position  as  trustee  to  enforce  his  de- 
mand as  executor  as  to  the  method  of  settling 
the  dispute,  but  he  should  have  surrendered 
either  bis  office  of  executor  or  of  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  214;    Dec.  Dig.  i  163.*] 

15.  Tbusts  ft  166*)— Removal  of  Tbusibb— 
Obounds. 

To  Justify  removing  a  tmstee,  there  mast 
be  a  clear  necessity  for  such  action  to  save  the 
trust  property  and  such  misconduct  as  to  show 
want  of  capacity  or  of  fidelity,  putting  the 
trust  in  jeopardy,  and  a  mere  error,  or  even 
breach  of  tmst,  may  not  be  sufficient 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §8  217,  218;   Dec  Dig.  |  166.*] 
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1&  TBT78I8  (I  268*)— Action  Aoaihst  Tbus- 

TEB— Costs. 

Where  one  of  two  trustees  of  a  fund  for 
the  benefit  of  a,  ceatal  que  tnut  during  her 
life  was  also  her  executor,  and  insisted,  solely  in 
the  interest  of  the  estate,  that  the  yeariy 
income,  the  time  for  payment  of  which  had  not 
arrived  at  the  {>eneficiary's  death,  should  be  ap- 
portioned before  distrihnticm  of  the  fund  was 
made,  which  insistence  brought  on  a  litigation 
tying  np  the  entire  funds,  and  his  cotrustee 
had  agreed  to  his  contention,  his  attitude  being 
improper  and  in  violation  of  his  daty  as  trus- 
tee, the  cost  of  the  litigation  should  be  taxed 
against  him  as  executor. 

[EM.  Note.— E\)r  other  cases,  see  Trusts,  Cent 
Dig.  S  877;    Dec.  Dig.  I  268.*] 

17.  Tbttsts  (S  318*)— Compensation  of  Tbub- 

TKE. 

The  rule  that,  where  one  of  two  or  more 
trustees  acts  in  harmony  with  his  cotrustee  in 
connection  with  an  adverse  claim  of  such  co- 
trustee, neither  of  them  are  entitled  to  compen- 
sation need  not  be  enforced  where  the  trustees 
acted  in  apparent  good  faith. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  461;    Dec.  Dig.  i  318.*] 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
M.  Klnsey,  Judge. 

Action  by  Charles  Wlegand  and  others 
against  William  F.  Woemer  and  others. 
From  the  decree,  plaintlfTs  appeal.  Reversed 
and  remanded,  with  directions. 

This  is  a  suit  in  equity  Instituted  by  ap- 
pellants Charles  and  George  Wiegand,  Jr.,  as 
plaintiffs.  The  defendants  are  William  F. 
Woemer,  as  trustee  under  the  will  of  George 
Wiegand,  deceased,  and  as  executor  of  the 
estate  of  Rosalie  Wiegand,  deceased,  the  St 
Louis  Union  Trust  Company,  as  trustee  un- 
der that  will,  and  Anna  Rubelmann,  cobenefl- 
clary  with  plaintiffs  under  the  trust  herein- 
after to  be  referred  to,  and  also  residuary 
legatee  under  the  will  of  her  mother,  Rosalie 
Wiegand,  deceased.  The  petition,  so  far  as 
we  deem  it  material  to  state  it,  sets  out  that 
plaintiffs  are  the  children  of  George  Wie- 
gand, deceased,  bom  of  a  former  marriage  of 
George  Wiegand,  and  that  defendant  Anna 
Rubelmann  is  the  child  of  George  Wiegand, 
bom  of  his  second  marriage,  which  was  with 
the  aforenamed  Rosalie  Wiegand;  that  Ro- 
salie Wiegand  died  testate  on  the  24th  of 
July,  1908;  that  defendant  Woemer,  by  the 
last  will  of  Rosalie  Wiegand,  was  appointed 
executor  of  her  estate  and  duly  qualified  as 
such,  her  will  having  been  duly  probated; 
that  the  aforenamed  George  Wiegand,  the 
father,  died  testate,  a  copy  of  the  will  being 
attached  as  an  exhibit  to  the  petition  and 
read  In  evidence.  We  summarize  it  here. 
By  the  first  clause  provision  for  the  payment 
of  the  debts,  funeral  expenses,  and  expenses 
of  administration  Is  made.  The  second 
clause  devised  to  his  wife,  Rosalie,  the  fami- 
ly homestead  and  appurtenances  In  St  Louis, 
daring  her  lite,  the  remainder  at  her  death 
to  bis  daughter,  Anna  Rubelmann.  The 
third  clause  "devised"  to  his  wife  all  of  the 
Btodc  In  the  Standard  Stamping  Company 


(the  stock  averred  In  the  petition  to  be  wortb 
$355,800  par),  owned  by  testator  at  his  death, 
she  to  hold  the  legal  title  thereto  during  her 
life,  collecting  dividends  thereon,  retaining 
for  herself  one-fourth  of  the  net  income  de- 
rived from  such  stock,  paying  the  remaining 
three-fourths  of  the  income  or  dividends  to 
the  three  children — that  is,  Charles  and 
George  Wiegand,  Jr.,  and  the  daughter,  Anna 
— in  equal  proportion,  directing  that  no  part 
of  this  stock  should  be  sold  prior  to  the 
death  of  his  wife  without  the  written  con- 
sent of  his  wife,  and  each  of  his  said  three 
children,  and  that  if  all  should  consent  his 
wife  could  sell  the  whole  or  any  part  thereof, 
and  hold  the  proceeds  free  from  any  trust 
and  divide  them  equally  (that  is  to  say,  one- 
fourth  to  herself,  and  one-fourth  to  each  of 
the  three  children) ;  on  the  death  of  bis  wife 
the  stock  then  held  by  her  as  trustee  to  vest 
In  and  be  divided  equally  among  the  three 
children — one-third  to  each. 

The  fourth  clause  is  set  out  In  full  both 
in  the  petition  and  answor.  It  Is  as  follows: 
"Fourth.  Out  of  my  property  not  above  dis- 
posed of  I  direct  that  a  capital  fund  be  rais- 
ed amounting  to  one  hundred  thousand  dol- 
lars ($100,000),  which  I  hereby  give  and  be- 
queath unto  William  F.  Woemer  and  the 
8t  Louis  Union  Trust  Company,  as  tmstees. 
to  hold  In  trust  for  the  following  usee  and 
purposes,  to-wlt:  to  have,  hold,  invest,  re- 
invest, manage  and  dispose  of  In  such  man- 
ner as  they  in  their  discretion  may  dean 
most  judicious  for  the  purpose  of  this  trust 
(with  the  recommendation  that  care  be  taken 
that  investments  be  safe  from  loss,  rather 
than  large  in  Income);  and  out  of  the  net 
profits,  interest  and  Income  of  said  fand,  I 
direct  them  to  pay  annually  to  my  wife, 
Rosalie,  for  and  during  her  lifetime,  the  snm 
of  five  thousand  dollars ;  and  if  the  net  prof- 
Its,  Interest  and  Income  be  Insufficient  to  pay 
that  sum,  then  I  direct  my  said  tmstees  to 
take  from  the  capltdl  of  such  fund  enough 
to  make  up  such  sum  of  $5,000,  so  that  In 
any  event  she  shall,  so  long  as  she  shall  live, 
receive  an  annuity  of  that  amount  ind^>end- 
«itly  of  any  other  provisions  made  for  her  in 
■this  will;  but  if  such  net  profits.  Interest  and 
Income  exceed  the  amount  of  five  thonsand 
dollars  each  year  herein  directed  to  be  paid 
her,  such  excess  shall  be  added  to  and  form 
part  of  the  capital  fund.  And  upon  the 
death  of  my  said  wife  this  said  trust  shall 
cease,  and  the  capital  fund  in  Its  then  con- 
dition shall  be  paid  to  and  vest  in  my  three 
children  in  equal  shares.  I  direct  that  nei- 
ther of  said  trustees  be  required  to  glre  bond 
and  that  In  the  case  of  the  death,  refusal  or 
Inability  of  either  of  them  to  act  as  trustee, 
the  other  shall  become  sole  trustee  with  like 
powers  and  authority  herein  given  to  both 
were  both  acting;  and  In  case  of  death,  in- 
ability or  rtfusal  of  both,  the  Circuit  Court 
of  the  City  of  St  Lonia  shall  appoint  a 
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trnate^  who  aball  haTe  the  like  powen,  anch 
tnutee  to  be  preferably  one  recommended  by 

The  fifth  clause  conetltated  his  wife^  Ro- 
salie, resldaaty  devisee,  and  the  sixth  clause 
oonstltated  her  execntrlx  without  bond. 

It  la  farther  averred  In  the  petition  that 
at  the  time  of  the  death  of  George  Wiegand, 
his  estate,  aside  from  the  homestead,  consist- 
ed entirely  of  personal  property  of  the  value 
of  about  $aOO,000,  including  the  ^55,800 
sto^  heretofore  referred  to,  which  it  avers 
was,  under  the  terms  of  the  third  clause  of 
the  will  and  prior  to  the  death  of  Rosalie 
Wiegand,  distributed  among  plaintUTs,  the 
dtfoidant  Anna  Rubelmann  and  Mrs.  Rosalie 
Wiegand;  that  the  balance  of  the  personal 
property  belonging  to  the  estate  of  George 
Wiegand,  other  than  this  stock,  amounted  to 
about  $240,000,  all  of  which,  with  the  ex- 
ception of  $1S,000  or  $20,000  cash  in  bank, 
consisted  of  stocks  and  bonds  bearing  inter- 
est and  earning  dividends  on  the  par  value 
thereof  at  the  rate  of  from  4  to  7  per  cent 
per  annum. 

Before  continuing  the  synopsis  of  the  pe- 
tition, it  Is  as  well  to  state  that  a  wrong 
date  Is  given  In  it  as  the  date  of  turning 
over  the  tmst  fond  to  the  trustees,  the  date 
given  In  the  petition  being  the  18tb  of  July, 
1908,  when  it  should  be  July  8, 1908,  the  mis- 
take having  occurred  through  a  typograph- 
ical error  in  a  stat«nent  furnished  plaintiffs 
by  the  trustees  August  S,  1909.  Instead  of 
following  the  petition  therefore  in  giving  the 
date  there  set  out  as  that  on  which  the  fund 
was  turned  over  to  the  trustees,  we  will  use 
the  correct  date— July  8,  1908. 

Continuing  the  synopsis  of  the  petition,  it 
farther  avere  that  on  or  about  the  8th  of 
July,  1008,  Rosalie  Wiegand,  acting  under 
the  advice  of  the  defendant  Woemer,  who 
was  her  attorney,  delivered  to  said  Woemer 
and  to  the  St  Louis  Union  Trust  Company, 
as  troBteee,  xmAer  the  fourth  clause  of  the 
win  of  George  Wiegand,  the  sum  of  $100,000, 
consisttag  of  cash  to  the  amount  of  $59,000, 
and  two  certificates  of  deposit  amounting  to 
$40,000,  and  that  on  July  8th  Woemer  and 
the  St  Louis  Union  Tmst  Company,  the  lat- 
ter hereafter  referred  to  as  the  Trust  Com- 
pany, as  trusteea,  invested  about  $10,000  of 
the  trust  fund  in  the  purchase  of  certain 
street  railroad  bonds,  and  that  on  the  6th  of 
Aognst,  1906  (the  date  of  the  aforementioned 
statement),  there  remained  in  the  hands  of 
the  trustees  as  of  the  tmst  fund  so  created, 
in  addition  to  the  St  Louis  Railroad  Com- 
pany bonds,  the  sum  of  $90,022.19,  practical- 
ly cash— something  like  $0,000  of  it  in  the 
bands  of  the  trastees,  the  balance  in  bank; 
that  from  the  date  of  the  death  of  George 
Wiegand  nnUl  July  8,  1908,  Rosalie  Wie- 
gand, as  residuary  l^tee  of  George  Wie- 
gand, held,  possessed,  and  enjoyed  the  In- 
come and  Interest  from  all  of  the  estate  of 
George  Wiegand,  with  the  exception  of  the 
stock  in  the  Standard  Stamping  Company 


hetetofofe  referred  to  ni  having  been  dis- 
tributed, and  held,  possessed,  and  enjoyed 
the  income  from  that  portion  of  the  estate 
so  delivered  as  aforesaid  by  her  to  Woemer 
and  the  Trust  Company  on  the  8th  of  July, 
1908;  that  Woemer,  as  the  executor  of  the 
estate  of  Rosalie  Wiegand,  now  claims  that 
he  is  entitled  out  of  the  trast  fund  as  belong- 
ing to  the  estate  of  Rosalie  Wiegand,  the 
sum  of  $2,188.86,  and  as  such  executor  Is 
claiming  that  sum  from  himself  and  the 
Trust  Company,  as  trastees ;  that  plaintiffs, 
disputing  this  claim,  assert  that  by  the  death 
of  Rosalie  Wiegand,  on  the  24th  of  July, 
1908,  the  tmst  terminated,  and  the  benefi- 
ciaries thereof  were  entitled  immediately 
thereafter  to  a  distribution  of  the  fund.  It 
is  averred  that  the  trustees  were  not  requir- 
ed to  and  did  not  give  any  bond;  they  did 
no  other  work  in  connection  with  the  admin- 
istration of  the  trust  than  to  receive  It  and 
hold  It  during  a  period  of  six  days  (so  it  Is 
averred,  but  16  days  is  the  correct  period), 
and  to  purchase  for  investment  the  10  bonds 
of  the  railroad  company,  and  that  they  claim 
for  compensation  for  the  services  so  render- 
ed the  sum  of  $3,0(X>,  which  plaintiffs  aver 
is  grossly  unreasonable.  There  are  charges 
In  the  petition  reflecting  on  the  motives  of 
Mr.  Woemer,  in  connection  with  the  transfer 
of  the  tmst  fund  from  Mrs.  Wiegand  to  the 
trustees.  It  is,  however,  averred  that  Mr. 
Woemer,  by  acting  as  attorney  for  Mrs.  Wie- 
gand and  as  the  executor  of  her  estate  un- 
der her  will,  is  occupying  an  antagonistic  po- 
sition to  his  duties  as  trustee.  The  prayer 
of  the  petition  Is  that  William  F.  Woemer 
be  decreed  to  be  disaualifled  to  act  as  trus- 
tee ;  that  he  be  removed  as  such ;  and  that 
the  Trust  Company,  as  trustee,  be  ordered  to 
distribute  and  pay  to  each  of  the  plaintiffs 
one-third  of  the  trust  fund,  with  interest 
from  the  date  of  demand,  to  wit  August  3, 
1908,  less  such  reasonable  compensation  Just- 
ly and  equitably  chargeable  to  the  shares  of 
the  fund  belonging  to  the  plaintiffs,  and  less 
also  such  reasonable  expenses  as  it  may  have 
Incurred  in  the  administration  of  the  trust 
fund  and  for  general  relief. 

The  Joint  answer  of  the  two  trustees  and 
of  the  executor  Woemer,  as  summarized  by 
counsel  for  defendants,  "admits  the  relation- 
ship; the  death  and  testacy  of  George  and 
Rosalie  Wiegand;  admits  the  executorships 
and  the  absence  of  debts  of  estate  of  George 
Wiegand  deceased;  sets  forth  the  trust  clause 
(before  specifically  set  out) ;  admits  distribu- 
tion of  certain  stock  of  George  Wlegand's 
estate  amongst  the  parties;  specifically  de- 
nies in  detail  the  charges  against  Woemer; 
avers  the  making  up  of  the  trust  fund  on 
July  8,  1908,  pursuant  to  order  of  the  pro- 
bate court;  sets  forth  the  services  render- 
ed and  the  course  of  the  administration  of 
the  trust:  investment  of  the  funds;  sets 
forth  the  receipts  and  expenditures;  denies 
any  antagonistic  relation  of  Woemer;  prays 
the  court  for  afflrmatlve  relief  to  onistrue 
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the  trnBt  dame  In  fbe  will  to  detennliie 
whether  the  legacy  of  $5,000  la  apportloiia- 
ble;  denies  any  ground  to  remove  Woemer 
as  trustee ;  alleges  that  the  trustees  made  all 
attempts  to  have  an  adjustment  with  plain- 
tiffs as  to  a  reasonable  compensation,  but 
that  plaintiffs  refuse  to  allow  anything ;  asks 
the  court  to  make  a  reasonable  allowance 
jointly  to  trustees,  as  well  as  for  counsel 
fees;  requests  the  court  to  determine  the 
respectlTe  amounts  to  which  the  parties  are 
entitled,  and  to  decree  payment  In  conform- 
ity therewith,"  etc. 

Anna  Rubelmann,  In  a  separate  answer, 
sets  np  her  claim  as  residuary  legatee  of 
her  mother,  Rosalie  Wiegand,  and  avers  that 
the  annuity  provision  of  $5,000  to  the  widow, 
Rosalie  Wiegand,  la  apportlonable,  and  de- 
mands that  the  pro  rata  thereof  earned  be- 
fore the  widow's  death  be  paid  to  Woemer 
as  the  executor  of  the  widow.  As  a  further 
answer  she  adopts  as  for  her  own  the  an- 
swer of  the  trustees  and  of  Woemer  as  ex- 
ecutor of  Mrs.  Wiegand'8  wllL  Plaintiffs 
filed  a  general  denial  by  way  of  reply  to 
both  answers.  There  was  little  conflict  In 
the  evidence.  We  follow  it  as  far  and  fully 
as  we  consider  material  to  bring  out  the 
points  upon  which  our  decision  la  placed. 

George  Wiegand,  an  elderly  gentleman  of 
means,  died  in  St  Louis,  on  Febraary  20, 
1908,  leaving  snrvlving  him  his  wife,  Rosalie 
Wiegand,  two  sons,  Charles  Wiegand  and 
George  Wiegand,  Jr.,  by  a  former  marriage, 
and  one  daughter,  Anna  Rubelmann,  wife  of 
George  Rubelmann,  by  his  second  wife,  Rosa- 
lie. He  left  the  will  heretofore  referred  to, 
dated  April  13,  1906,  and  upon  his  death  his 
widow  took  out  letters  testamentary,  and 
was  proceeding  with  the  administration  when 
the  two  sons,  plaintiffs  here,  commenced  a 
contest  against  that  will.  The  matters  be- 
tweeb  the  parties  having  been  settled  on  com- 
promise, the  will  was  by  agreement  estab- 
lished In  due  form  about  the  22d  or  23d  of 
June,  1906.  Under  the  agreement  of  settle- 
ment the  Standard  Stamping  Company  stock 
owned  by  the  estate  and  amounting  In  value 
to  $365,800  was,  on  the  24th  of  June,  1908, 
by  consent  of  all  parties,  distributed  between 
the  parties  by  the  executrix,  as  averred  in 
the  petition.  On  July  6,  1908,  Boealle  Wie- 
gand, as  executrix,  presented  her  petition  In 
the  probate  court  in  which,  setting  up  the 
fourth  clause  of  the  will,  she  averred  that 
among  the  assets  of  the  estate  were  two  cer- 
tain certificates  of  deposit,  one  due  six  months 
thereafter  for  $20,400,  and  the  other  due  on 
80  days'  notice,  dated  January  22,  1008,  for 
$20,000,  and  praying  for  an  order  authoriz- 
ing her  to  transfer  the  said  two  certificates, 
together  vrlth  suflldent  other  funds  of  the 
estate  to  trastees  named  In  the  fourth  clause 
of  ^e  will,  to  make  np  the  sum  of  $100,000, 
the  trust  fund,  and  the  court  on  that  day 
ordered  that  she  be  authorized  to  turn  over 
and  transfer  to  the  trustees,  naming  them, 
the  two  certificates  of  dqK>8lt,  "together  with 


snffldent  othw  funds  In  her  hands,  as  andi 
executrix,  belonging  to  said  estate,  to  make 
up  said  $100,000  trast  fund  as  prayed  for  In 
said  petition."  On  the  8th  of  July,  1906, 
the  executrix  delivered  this  $100,000,  made 
up  as  above,  to  the  trustees,  the  item  ontalde 
of  the  two  certificates  above  referred  to  be- 
ing a  chedE  for  cash  In  the  snm  of  $09,eoa 
It  appears  that  the  two  certificates  were  sub- 
sequently cashed  when  due,  and  deposited 
to  the  order  of  the  trustees  as  of  data  when 
cashed ;  according  to  the  statemmt  embodied 
in  the  decree  of  the  drcnit  court  In  this 
case  that  was  done  July  30,  1908,  both  hav- 
ing been  received  by  the  tmatees  Jnly  8th. 
Rosalie  Wiegand,  the  widow,  died  on  Jnly 
24,  1008,  testate,  making  her  daughter  resid- 
uary legatee  and  appointing  William  F. 
Woemer  as  execntor,  the  lattor  qnallfylng 
as  provided  by  law. 

It  should  be  noted  that  at  the  trial  plain- 
tiffs offered  In  evidence  the  inventory  of  the 
estate  of  George  Wiegand,  deceased.  On 
counsel  for  defendants  asking  what  the  ob* 
Ject  of  the  introduction  of  the  inventory 
was,  counsel  for  plaintiffs  stated  that  It  was 
for  the  purpose  of  showing  the  estate  that 
Mrs.  Wiegand  acquired  as  residuary  l^atee; 
that  they  considered  it  relevant  to  the  Issue 
as  submitted  in  this  case.  It  having  been  al- 
leged that  Mrs.  Rosalie  Wiegand  had  acquir- 
ed all  of  the  estate  and  of  what  it  consist- 
ed,  and  that  as  residuary  legatee  she  was 
supplied  with  a  large  estate;  that  the  -will 
makes  her  residuary  legatee,  and  the  inven- 
tory shows  the  amount  of  the  estate  and  of 
what  It  consisted.  Counsel  for  defendants 
stated  that  he  supposed  that  what  counsel 
for  plaintUfa  had  in  mind  was  that  they 
could  show  the  amount  of  assets  that  came 
into  Mrs.  Wlegand's  possession,  and  that  the 
annuity  Is  not  apt>ortionable  because  she  did 
not  need  the  money;  that  that  Is  the  only 
theory  on  which  they  can  be  offering  it,  that 
It  cannot  be  admitted  under  any  other  the- 
ory, aud  if  that  is  the  theory  of  plaintiffs,  de- 
fendants, by  counsel,  object  to  it  as  wholly 
Irrelevant  and  ImmateriaL  The  court  sas- 
tained  the  objection,  plaintiffs  duly  except- 
ing. The  Inventory  Is  not  in  the  transcript 
or  abstract,  but  it  does  appear  by  the  orders 
of  the  probate  court  In  evidence,  the  orders 
made  on  Jnly  6,  1906,  when  the  petition  of 
Mrs.  Rosalie  Wiegand  for  authority  to  turn 
over  the  $100,000  trust  fund  was  presented, 
and  the  order  above  referred  to  made  there- 
on, that  she  also  presented  to  the  probata 
court  a  petition,  verified  by  affidavit,  for  an 
order  of  distribution  of  the  residue  of  tlie 
estate,  as  executrix,  and  that  in  her  petition 
Mrs.  Wiegand  had  set  out,  among  other 
things  that  she  was  the  residuary  legatee 
under  the  will  of  her  husband;  that  she  had 
heretofore  passed  as  such  executrix  in  her 
own  right  and  personal  capacity  as  such 
residuary  legatee  certain  stodcs  tn  the  said 
petition  described,  belonging  to  said  estate, 
and  which  then  stood  upon  the  books  of  the 
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resi>ectlTe  ccHnpanlea  In  the  name  6f  Oeorge 
Wlegand,  deceased,  and  sbe  prayed  for  an 
order  authorizing  her,  as  anch  executrix,  to 
transfer  aald  stock  to  herself  as  such  residu- 
ary legatee.  The  court,  on  hearing  and  con- 
sidering the  petition  and  the  evidence,  order- 
ed that  she,  as  executrix,  be  and  is  author- 
ized and  empowered  to  transfer  to  herself  In 
her  own  right,  as  the  residuary  legatee  under 
the  will  of  her  deceased  husband,  the  stock 
described,  namely,  250  shares  of  the  Missouri 
Pacific  Railway  Company;  200  shares  Unit- 
ed Railways  Company  6  per  cent  preferred 
stock;  100  shares  of  the  American  Car  & 
Foundry  Company  7  per  cent  preferred 
stock;  800  shares  United  States  Steel  Cor- 
poration 7  per  cent  preferred  stock;  200 
shares  of  stock  of  the  National  Bank  of  Com- 
merce of  St  Louis;  100  shares  stock  of  the 
St  Lonls  Union  Trust  Company;  and  100 
shares  of  stock  of  the  American  Pneumatic 
Service  Company — all  of  the  above,  a  total 
of  1,250  shares,  being  entered  as  of  the  par 
value  of  $100  per  share.  There  was  no  evi- 
dence Introduced  as  to  the  market  value  of 
any  of  this  stock.  Beyond  this  the  evidence 
related  to  the  value  of  the  trustees'  services 
and  to  the  connection  of  Mr.  Woemer  with 
the  matter.    We  will  notice  that  hereafter. 

At  the  conclusion  of  the  hearing,  the  court, 
by  Its  decree  of  date  June  8,  1009,  found, 
among  other  things,  that  the  defendant  trus- 
tees are  entitled  to  retain  ont  of  the  fund 
mon^  for  the  payment  of  taxes  upon  the 
trust  estate,  and  the  sum  of  (1,600  allowed 
as  a  reasonable  compensation  for  their  serv- 
ices as  such  trustees;  to  $250  for  counsel  fee 
In  the  drcnit  court  In  this  case;  to  a  credit 
of  $135.56  accrued  Interest  and  premium  on 
bonds  purchased,  and  for  $10  paid  one  C.  F. 
A.  Mueller  for  examination  and  appraise- 
ment of  certain  real  estate  submitted  for  a 
loan.  It  further  found  that  the  allegations 
in  the  petition  reflecting  on  the  defendant 
Woemer,  to  the  effect  that  he  had  advised 
and  procured  payment  by  Rosalie  Wlegand, 
as  executrix,  to  himself  and  the  St  Louis 
Union  Trust  Company,  as  trustees,  of  the 
trust  fund  for  the  purpose  of  enabling  the 
trustees  to  at  once  begin  the  administration 
of  the  trust  fund,  and  set  up  a  claim  for  fees 
for  the  administration  of  the  same  at  the 
expense  of  plaintiffs,  as  charged  In  the  peti- 
tion, "are  not  sustained  by  the  evidence,  and 
that  said  allegations  are  untrue."  We  will 
pause  here  in  our  statement  to  say  that  we 
entirely  concur  with  this  finding  as  to  Mr. 
Wo«mer.  No  testimony  sustains  the  charge. 
The  court  further  found  as  a  matter  of  law 
that  the  annuity  to  be  paid  Rosalie  Wlegand 
under  clause  4  of  the  will  Is  apportlonable, 
and  that  Mr.  Woemer,  as  executor  of  the 
wm  of  Rosalie  Wlegand,  Is  entitled  to  re- 
ceive the  apportlonate  part  of  that  anonlty 
accruing  between  the  death  of  George  Wle- 
gand and  the  death  of  Rosalie  Wlegand, 
amounting  to  $2,138.85.  The  decree  then 
providing  for  payment  or  retention  of  these 


and  payment  of  costs,  and  dlstrlbulion  of 
the  remainder  of  the  trast  fund  among 
the  three  beneficiaries  equally,  ordered  that 
upon  the  trustees  making  the  distribution 
aforesaid  and  filing  the  proper  statement 
with  vouchers  showing  the  distribution  of 
balance  in  their  hands  as  above,  should  stand 
discharged. 

Filing  motion  for  new  trial  in  due  time 
and  excepting  to  its  being  overraled,  plain- 
tiffs below  have  duly  perfected  appeal  to 
this  court 

J.  L.  Mlnnls,  Perry  Post  Taylor,  and  Emil 
Mayer,  for  appellants.  Cbas.  W.  Bates  and 
A.  C.  Stewart,  for  respondent  executor  and 
trustees.  E.  G.  Scbnepp.  for  respondent  Ru- 
belmann. 

REYNOLDS,  P.  X  (after  stating  the  facts 
as  above).  First  Although  counsel  for  the 
respective  parties,  with  the  exception  of  the 
learned  counsel  representing  Mrs.  Anna  Ru- 
belmann,  have  devoted  most  of  their  very 
elaborate  briefs  and  arguments  to  the  con- 
sideration of  the  Question  of  allowance  to  the 
trustees  of  commission,  and  as  to  whether 
Mr.  Woemer,  by  reason  of  occupying  the  po- 
sition of  executor  of  the  will  of  Mrs.  Rosa- 
lie Wlegand,  In  claiming  this  fund  from  him- 
self and  his  cotrastee,  has  forfeited  his  right 
as  trustee  and  should  be  removed  as  such, 
the  material  and  underlying  question  In  the 
case  arises  over  the  proper  construction  of 
the  fourth  clause  or  item  of  the  will  of 
George  Wlegand.  Two  questions  arise  on 
this:  First  How  much  are  the  trustees  ap- 
pointed under  that  clause  entitled  to  deduct 
from  the  capital  to  pay  the  amount  claimed 
to  fall  due  between  the  death  of  George  Wle- 
gand and  the  death  of  bis  wife  Rosalie,  as- 
suming that  the  annuity  created  by  the  trust 
is  apportlonable?  Second.  Is  the  annuity  ap- 
portlonable at  all? 

Taking  up  the  first  proposition.  It  is  clear 
from  the  evidence  In  the  case  that  down  to 
the  8th  day  of  July,  1908.  the  fund  was  In 
the  hands,  not  of  the  trustees,  but  of  Mrs. 
Rosalie  Wlegand  herself,  as  executrix  of  her 
husband's  will.  The  only  period  that  the 
fund  had  been  in  the  hands  of  the  trustees 
during  the  lifetime  of  Mrs.  Wlegand  was  be- 
tween the  8th  and  the  24th  of  July,  a  period 
of  16  days.  It  is  a  very  singular  line  of  ar- 
gument that  holds  the  trustees,  as  such, 
liable  to  the  estate  of  Mrs.  Wlegand  for  in- 
terest on  the  trust  fund  when  In  her  hands 
and  before  it  came  into  their  possession. 
Their  title  to  it  may  revert  back  to  the  date 
of  the  death  of  the  testator  who  created  the 
fund ;  their  responsibility  for  its  Investment 
and  safe-keeping  could  only  attach  from  the 
time  they  received  it  As  the  annuitant  may 
die  before  the  payment  falls  due  and  so  lose 
it  she  takes  no  vested  interest  In  It ;  all  she 
takes  Is  the  right  to  enforce  payment  of  the 
annuity  when  It  falls  due,  with  the  right  to 
hold  the  trustees  to  their  trast  Kearney  v. 
Cralkshank,  U7  N.  X.  95,  22  N".  B.  680.    It 
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Mn.  Wlegand,  as  executrix,  had  not  dioaen 
to  turn  over  the  fund  uutil  a  year  after  the 
Issue  of  ber  letters  testamentary.  It  may  have 
been  within  her  right  under  the  law  so  to 
have  chosen.  But  she  could  then  have  been 
compelled  to  turn  over  certainly  the  capital 
fund.  We  do  not  consider  or  pass  upon  this. 
On  the  theory  of  the  trustees  and  of  the  ex- 
ecutor of  Mrs.  Wlegand,  if  she  had  held  out 
the  fund  from  the  trustees  for  the  year,  im- 
mediately at  the  end  of  the  year  turning  it 
over  to  them,  they  would  have  been  forced 
to  have  turned  back  to  her  $5,000,  with  the 
result  that  they  would  only  in  fact  have  re- 
ceived as  of  the  trust  fund  $95,000,  instead 
of  the  whole  $100,000.  In  this  case  as  it  ac- 
tually is,  during  the  period  intervening  be- 
tween the  death  of  her  husband  and  this  8th 
day  of  July,  1908,  the  trust  as  an  entity  was 
not  in  being ;  it  existed  only  on  paper.  The 
fund  itself,  imrt  of  George  Wiegand's  estate 
which  was  to  be  separated  from  his  general 
estate  and  turned  into — converted  into — a 
trust  fund,  was  in  Mrs.  Wiegand's  own 
liands,  possession,  and  control  as  part  of  the 
estate  in  her  hands  as  executor.  If  she  did 
not  make  it  yield  interest,  it  was  surely  not 
for  the  trustees  to  allow  her  to  deduct  $5,- 
<K)0  from  it,  nor  is  it  equitable  that  her  neg- 
lect should  make  the  other  beneficiaries  of 
the  trust  fund  suffer  by  a  diminution  of  the 
capital — of  the  trust  fund  Itself.  If.  when 
Mrs.  Wlegand  turned  over  the  capital  fund 
to  the  trustees,  she  had  also  turned  over  any 
Interest  accruing  on  it  during  the  period  the 
fund  was  in  her  bands,  the  case  might  pre- 
sent another  aspect.  She  did  not  do  this,  and 
there  is  no  such  element  presented  for  de- 
«i8ion.  We  express  no  opinion  whatever  on 
.  this  view  of  it  On  this  branch  of  the  case, 
therefore,  and  under  the  facts  peculiar  to 
this  case,  we  hold  that  the  executor  of  Mrs. 
Wlegand,  as  such  had  no  right  whatever  to 
assert,  as  against  the  trust  fund  in  the  hands 
of  the  trustees,  a  claim  for  Intpest  or  an 
accounting  for  interest  on  the  fund  while  she 
hdd  it  and  before  that  fund  came  into  the 
hands  and  under  the  control  of  the  trustees, 
as  such.  Following  this  a  little  further,  if  it 
could  be  supposed  that  these  trustees,  failing 
to  account  for  the  interest  at  the  end  of  a 
year  from  the  time  of  the  death  of  George 
Wlegand,  had  been  sued  by  Mrs.  Rosalie  Wle- 
gand for  the  $5,000,  is  it  possible  that  they 
would  not  have  been  allowed  to  set  up  In  an- 
swer to  this  claim  for  the  $5,000,  that  the 
trust  fund  had  never  been  in  their,  hands 
during  the  year,  but  during  all  that  period 
had  been  In  the  possession  of  Mrs.  Wlegand 
herself?  Is  it  possible  that  any  court  of  law 
or  of  equity  would  have  mulcted  them  for 
the  interest,  or  held  them  guilty  of  vio- 
lation of  their  trust  by  not  having  the  fund 
earn  interest  while  it  was  not  in  their 
hands?  Least  of  all  should  Mrs.  Wiegand's 
executor  be  permitted  to  take  that  interest 
oat  of  the  principal  fund,  a  fund  which,  un- 
der the  will,  was  to  stand  for  the  benefit  of 


all  of  the  parties  ultimately  interested  in  the 
fund.  The  foregoing  remarks  are  expressly 
limited  to  the  facts  in  this  case. 

The  second  proposition  covering  the  law  as 
to  the  right  of  apportionment  of  an  annuity, 
while,  80  far  as  we  know,  touched  on  by  bat 
one  decision  of  the  appelate  courts  of  this 
state — that  of  Lynch  v.  Houston,  infra — is  a 
proposition  settled  by  authority  and  a  long 
line  of  decisions  by  courts  of  other  Jurisdic- 
tions. That  at  common  law  the  right  of  ap- 
portionment did  not  exist  admits  of  no  argu- 
ment ;  that  the  common  law,  unless  changed 
by  statute,  is  in  force  in  our  state,  is  beyond 
doubt ;  that  we  have  no  statute  changing  the 
common  law  on  this  is  equally  beyond  ques- 
tion. It  Is,  however,  universally  conceded 
that,  while  at  common  law  tlie  right  of  ap- 
portionment of  an  annuity  did  not  exist,  two 
exceptions  have  been,  by  the  application  to 
them  of  principles  of  equity,  ingrafted  upon 
that  law.  Judge  Woemer,  in  his  work  on  the 
American  Law  of  Administration  (2d  Ed.) 
vol.  1,  t  301,  *p.  638,  after  announcing  the 
rule  of  tlie  common  law  that  there  is  no  ap- 
portionment of  rent  between  successive  own- 
ers, announces  that  the  same  rule  with  refer- 
ence to  apportionment  applies  to  annuities. 
"They  are  not,"  says  that  learned  author,  "in 
their  nature  apportlonable  either  in  law  or 
equity,  except  annuities  for  the  maintenance 
of  the  widow,  or  married  women  living  apart 
from  their  husbands,  or  infants,  in  whidi 
case  they  are  apportlonable  on  the  ground  of 
necessity."  But  the  cases  which  bring  the 
widow  within  the  exception,  and  which  sup- 
port Judge  Woemer  in  extending  the  excep- 
tion are  cases  in  which  the  widow  was  with- 
out other  means.  That  is  undoubtedly  what 
the  learned  author  had  in  mind  when  re- 
ferring to  the  widow ;  that  is,  the  case  of  a 
widow  not  provided  for  by  dower  or  other- 
wise. Judge  Ellison,  In  Lynch  v.  Houston,  to 
be  hereafter  referred  to,  notes  the  same  ex- 
ception. 

In  Manning  v.  Bandolph,  4  N.  J.  Law, 
144, 145,  it  is  said  that  no  principle  Is  better 
settled  than  tliat  if  a  bond  be  for  the  pay- 
ment of  an  annuity  at  a  date  certain,  and 
the  annuitant  die  before  the  day,  the  an- 
nuity of  that  year  is  lost,  and  that  In  the 
case  I>efore  the  court,  as  In  the  case  at  bar 
before  us,  the  deceased  could  not  herself 
have  recovered  the  annuity  before  its  an- 
niversary. If  she  had  been  living;  that  the 
day  of  payment  had  not  then  come,  "and 
surely,"  says  the  court,  "her  administrators 
can  have  no  greater  right  ttian  she  herself 
would  have  had." 

In  Tracy  v.  Strong,  2  Conn.  659,  loc.  dt 
664,  referring  to  the  exception  to  the  com- 
mon-law rule,  it  is  said  that  it  "was  intro- 
duced by  courts  of  equity,  and  obtains  only 
where  an  annuity  is  payable,  by  way  of 
maintenance,  to  an  Infant  or  feme  covwt — 
who,  by  reason  of  their  legal  disabilities, 
might  be  unable  to  procure  credit  for  neces- 
saries, if  payment  for  them  depoided  upon 
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their  living  till  tbe  annuity  shonld,  by  tbe 
common  role,  beoome  payable."  In  this  same 
case  it  is  stated  that  the  principle  which  un- 
derlies this  rule  of  the  common  law  is  the 
same  underlying  that  by  which  the  common 
law  holds  that  the  payment  of  a  debt  must 
be  on  the  day  it  falls  due,  so  that  neither 
a  tender  nor  a  demand  of  payment  iiefore 
that  date  is  available. 

In  Irving  v.  Ranking  18  Hun,  147,  149, 
the  rule  is  stated  in  the  same  way ;  that  at 
common  law  there  can  be  no  apportionment 
of  annuities,  citing  among  other  authorities 
in  support  of  this  Williams  on  Executors, 
100;  3  Redfleld  on  WUls,  184,  f  13;  1  Story's 
Eq.  Jar.  |  410.  Repeating  the  rule,  and  not- 
ing that  there  are  but  two  exceptions  to  it 
recognized  by  the  English  authorities,  one 
being  the  case  of  an  annuity  for  tbe  sup- 
port and  maintenance  of  infants,  the  other 
for  the  support  of  a  wife  living  separate 
and  apart  from  her  husband,  the  court  says : 
"These  exceptions  have  been  allowed  from 
the  necessities  of  the  case,  as  otherwise  the 
infants  in  the  one  case,  or  the  wife  living 
upon  a  B^[»rate  maintenance  in  the  other, 
could  not  procure  credit  for  necessaries  from 
tlie  time  when  one  installment  became  due  to 
tlie  'next,  unless  the  creditor  should  choose 
to  take  the  risk  of  the  annuitant  surviving 
until  the  next  Installment  became  due. 
These,  however,  are  noticed  as  remarkable 
exertions  to  the  general  rule;  and  it  has 
been  Iwld  that  they  were  not  applicable  to 
the  case  of  a  married  woman  living  with 
and  supported  by  her  husband;  and  we  do 
not  find  that  they  have  ever  been  extended 
b^ond  the  two  cases  referred  to."  In  this 
case  of  Irving  v.  Rankine,  it  was  claimed  by 
the  executor  of  the  widow,  the  latter  having 
died  and  her  executor  suing  as  in  the  case 
at  bar,  "that  a  provision  in  lieu  of  dower 
falls  within  the  same  principle ;  but,  in  this 
case  at  least,"  says  the  court,  "there  cannot 
be  the  same  ground  of  necessity,  for,  besides 
a  large  and  valuable  property  given  to  her 
in  fee  (the  widow),  had  other  valuable  prop- 
erty, viz.,  the  two  farms  which  she  took 
by  survivorship."  The  decision  in  Irving  v. 
Rankine  was  affirmed  by  the  Court  of  Ap- 
peals of  New  Tork  (79  N.  Y.  636),  no  opinion 
being  filed.  It  Is  to  be  noted  with  refer- 
ence to  this  case  also  that  the  court  called 
attention  to  the  fact  that  by  chapter  75, 
Laws  1875,  the  state  of  New  Tork  had  abro- 
gated this  rule,  but  that  as  the  case  in  deci- 
sion arose  in  1858,  when  the  testator  died, 
the  law  of  1875  did  not  apply. 

In  Kearney  v.  Cruiksbank,  supra,  a  case 
arising  before  the  adoption  of  the  law  of 
1875  by  the  state  of  New  York,  after  an- 
nouncing tlie  common-law  rule  that  an  an- 
nuity jMiyable  yearly  or  for  the  year,  was 
not  apportionable,  tbe  New  York  Court  of 
Appeals,  speaking  through  Judge  Andrews, 
■aid  ai7  N.  Y.,  loc.  clt.  97,  22  N.  B.  581): 
"We  are  not  at  liberty  to  decide  the  question 
In  tills  case  upon  our  notions  of  natural 


equity  and  Justice^  provided  the  settled  rule 
of  law  fixes  the  rights  of  the  respective 
parties,  and  determines  tbe  question  pre- 
sented." Stating  the  rule  at  common  law, 
that  annuities  were  not  apportionable,  sul>- 
Ject  only  to  the  two  exceptions  of  where 
the  annuity  was  given  by  a  parent  to  an  in- 
fant child  or  by  a  husband  to  his  wife  living 
s^jMirate  and  apart  from  him,  the  Court  of 
Appeals  says  (117  N.  Y.,  loc.  clL  98,  22  N. 
E.  581):  "But  with  these  exceptions.  It  was 
the  uniform  and  unbending  rule  of  the  com- 
mon law,  recognized  both  by  courts  of  law 
and  equity,  that  annuities,  whether  created 
Inter  vivos  or  by  wUI,  were  not  apportionable 
In  respect  of  time.  This  rule,  it  has  been 
said,  'proceeds  upon  the  interpretation  of 
the  contract  by  which  the  grantor  binds  him- 
self to  pay  a  certain  sum  at  fixed  days  during 
the  life  of  the  annuitant,  and  when  the  lat- 
ter dies,  such  day  not  having  arrived,  the 
former  is  discharged  from  his  obligation.' 
Iiumley  on  Annuities,  291.  It  resulted  from 
the  general  rule  that,  if  the  ahnnltant  died 
before,  or  even  on  tbe  day  of  payment,  liis 
representatives  could  claim  no  portion  of  the 
annuity  for  the  current  year."  Many  au- 
thorities are  cited  by  tbe  court  in  support  of 
this  proposition,  both  from  the  courts  and 
the  text-writers,  and  continuing  the  discus- 
sion of  the  subject.  Judge  Andrews,  who 
delivered  the  opinion  of  the  court  gives  (117 
N.  Y.,  loc.  clt  101,  22  N.  E.  580)  as  one  rea- 
son why  in  the  case  before  the  court  the 
annuity  could  not  be  either  apportioned  or 
its  payment  anticipated,  that  it  would  not  be 
known  whether  the  income  would  be  suffi- 
cient to  pay  tbe  annuity  until  tbe  end  of  tbe 
year. 

In  Chase  t.  Darby,  110  Mich.  314,  68  N.  W. 
159,  64  Am.  St  Rep.  347,  it  is  said  that  the 
word  "annuity,"  which  must  be  given  its 
technical  meaning  unless  something  is  found 
in  the  contract  that  indicates  a  diflTerent 
meaning  was  intended,  carries  with  it  tbe 
idea  of  an  annual  payment  and  that  unless 
the  rule  of  the  common  law  is  changed  by 
statute,  annuities  are  not  apportionable. 

In  Wiggin,  Adm'r,  v.  Swett,  6  Mete.  (Mass.) 
194,  loa  clt.  201,  39  Am.  Dea  716,  Chief  Jus- 
tice Shaw  announces  the  general  rule,  both 
at  law  and  in  equity  to  be,  "that  where  an 
annuity  is  payable  on  fixed  days  during  life, 
and  tbe  annuitant  dies  before  the  day,  the 
personal  representative  is  not  entitled  to  a 
proportionate  part  of  the  annuity,"  and  that 
where  no  day  is  named  for  the  commence- 
ment of  the  year  and  by  the  will  the  an- 
nuity given  was  payable  quarterly,  that  the 
beginning  of  each  year  was  the  date  of  the 
death  of  the  testator,  and  that  the  annuity, 
if  payable  annually,  fell  due  on  each  recur- 
ring anniversary  of  that  date  and  not  before. 
In  that  case  the  annuity  was  payable  in 
quarterly  installments,  one  quarterly  install- 
ment due  the  25th  of  May,  tbe  next  falling 
due  the  25th  of  the  succeeding  Angnst  The 
beneficiary,  however,  died  on  the  22d  of  tliat 
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August  Chief  Justice  Shaw  held  that  In 
that  event  It  fell  within  the  general  rule 
previously  stated  and  not  within  the  excep- 
tions to  the  rule  and  that  there  could  be 
no  payment  or  apportionment  of  It  to  the 
executor  of  the  benefldary  for  the  period 
elapsing  between  the  25th  of  May  and  the 
22d  of  August  of  the  same  year. 

In  Dexter  v.  Phillips,  121  Mass.  178,  23" 
Am.  Rep.  261,  Mr.  Justice  Gray,  then  Chief 
Justice,  has  collated  the  authorities  very 
fully,  and  treating  of  the  general  rule  of  the 
common  law  followed  by  chancery,  that  sums 
of  money  payable  periodically  at  fixed  times 
are  not  apportlonable  during  the  intervening 
period,  and  calling  attention  to  the  difference 
in  the  apidlcation  of  this  rule  as  to  rents 
and  legacies  and  annuities  and  agreements 
for  Interest  or  coupons  on  public  securities 
on  the  one  hand,  and  the  rule  applicable  to 
Interest  upon  promissory  notes  of  individuals 
on  the  other,  holds  that  In  the  former  case 
the  rule  of  apportionment  does  not  He,  while 
In  the  latter  it  does. 

In  Heizer  v.  Helzer,  71  Ind.  526,  36  Am. 
Rep.  202,  where  a  son,  for  a  valuable  con- 
sideration, agreed  to  pay  his  father  during 
his  life  a  certain  sum  annually  on  a  certain 
day  of  each  year,  the  father  died  20  days 
prior  to  the  day  on  which  the  sum  was  pay- 
able. On  suit  being  brought  by  his  adminis- 
trator to  recover  the  proportionate  part  of 
such  sum  due  at  the  time  of  his  death,  the 
Supreme  Court  of  Indiana  held,  on  a  review 
of  the  authorities,  that  the  sum  thus  con- 
tracted to  be  paid  was  an  annuity;  that  at 
common  law  there  can  be  no  apportionment 
of  an  annuity,  that  the  common-law  rule 
had  not  been  changed  by  statute  in  Indiana, 
and  that  the  administratrix  could  not  re- 
cover. 

In  our  own  state  the  case  of  I<ynch  v. 
Houston,  reported  138  Mo.  App.  167,  119  8. 
W.  994,  the  decision  by  the  Kansas  City 
Court  of  Appeals,  the  opinion  written  by 
Judge  EHIison,  the  case  heretofore  referred 
to,  is  the  only  one  in  our  appellate  courts  to 
which  our  attention  has  been  called  or  which 
we  have  found,  discussing  the  question  of 
an  annuity.  That  learned  Judge  holds  that 
the  general  rule  of  common  law,  recognized 
also  by  the  courts  of  equity,  that  an  an- 
nuity Is  not  apportlonable  in  respect  to  time, 
is  ta  force  in  this  state.  He  cites  (138  Mo. 
App.,  loc.  clt.  171,  119  S.  W.  994)  Nehls  v. 
Sauer,  119  Iowa,  loc.  dt  441,  93  N.  W.  346, 
and  quoting  from  that,  to  the  effect  that  the 
practically  universal  holding  of  the  courts 
is  that  an  annuity  will  not  be  apportioned 
and  that  It  the  annuitant  dies  during  the 
year,  even  though  it  be  on  the  last  day  before 
the  payment  falls  due,  the  right  to  demand 
the  annuity  dies  with  him  and  his  executor 
can  recover  no  part  of  it  Judge  Ellison 
notes  as  an  exception,  that  where  the  an- 
noity  is  to  be  paid  to  the  widow  in  lieu  of 
her  llfe-dower  estate,  or  to  minor  children 
for  support.  It  may  be  apportioned  so  that 


she  or  they  will  receive  a  proportionate 
amount  for  the  year  in  which  either  may 
die.  "But  the  rule  itself,"  says  Judge  Elli- 
son, "as  stated  in  Nehls  v.  Sauer,  supra,  Is 
approved  and  emphasized  in  what  appears  to 
be  an  unbroken  line  of  cases."  The  only 
authority  the  learned  judge  cites  (or  ex- 
tending the  exception  to  the  widow  is  Blight 
V.  Blight,  61  Pa.  420;  Oheen  t.  Osbom,  17 
Serg.  &  R.  (Pa.)  171;  Swelgart  t.  Frey,  8 
Serg.  &  R.  (Pa.)  299 ;  and  Lackawanna  Iron 
Co.'s  Case,  87  N.  J.  Eq.  26.  As  to  this  latter 
case,  Judge  Ellison  notes  It  as  an  exception 
Ingrafted  onto  the  rule  to  meet  the  particu- 
lar facts.  That  is  our  view  of  the  Lacka- 
wanna Case.  The  Pennsylvania  cases  cited 
by  Judge  Ellison  are  among  those  relied  on 
by  counsel  for  respondents.  We  do  not  think 
they  meet  the  point  in  issue  here,  nor  do  we 
think  them,  so  far  as  they  do  touch  on  that 
issue,  exactly  In  line  with  the  great  weight 
of  authority.  Nor  does  Judge  Ellison  seem 
to  consider  them  as  controlling  the  case  b» 
fore  him.  We  are  not  to  be  understood  aa 
dissenting  from  what  the  Kansas  City  Court 
of  Appeals  held  In  this  case.  The  distinc- 
tion we  draw  as  between  that  and  the  one 
at  bar  rests  on  the  differences  found  In  the 
instrument  construed  there  and  that  here 
under  construction.  The  rule  was  not  ap- 
plied by  the  court  in  Lynch  v.  Houston,  for 
the  reason  that  a  consideration  of  the  whole 
will  showed  that  it  was  in  contemplation  of 
the  testator  that  by  providing  that  the  pay- 
ments should  cease  at  the  death  of  the  ben- 
eficiary, he  intended  that  they  should  con- 
tinue up  to  the  death.  "The  effect  of  the 
law,"  says  Judge  Ellison  (138  Mo.  App., 
loc.  clt.  175,  119  S.  W.  997),  considering  a  mo- 
tion for  rehearing  In  the  case,  "as  to  an  nn- 
apportlonable  annuity  Is  not  that  payments 
shall  cease  at  death,  but  in  reality,  that 
they  shall  cease  at  the  last  annual  payment 
next  before  death — that  Is,  before  a  death 
occurring  prior  to  the  day  for  the  next  pay- 
ment; and  when  words  are  used  showing 
that  not  to  be  the  intention,  they  should  be 
allowed  their  natural  force  and  meaning." 
After  holding  that  intention  may  be  shown 
In  a  great  many  ways,  he  holds  as  the  con- 
clusion of  the  court  that  the  parties  intend- 
ed that  if  the  death  of  the  benefldary  oc- 
curred before  the  day  when  the  annual  pay- 
ment would  have  been  due,  the  amount  of 
that  payment  should  be  apportioned  and 
payment  be  made  of  the  proportionate  part 
thereof  up  to  his  death. 

We  are  referred  to  the  decision  of  the 
Kansas  City  Court  of  Appeals  in  the  case  of 
In  re  Estate  of  Catron,  82  Mo.  App.  416.  We 
dismiss  that  from  consideration  here  aa  we 
do  not  think  that  it  has  any  application 
whatever  to  the  case  at  bar.  It  did  not  con- 
cern the  question  of  the  apportionment  of  a 
legacy,  and  was  a  case  in  which  the  executor 
in  charge  of  the  estate,  having  the  vhole 
of  the  estate  in  his  possession,  was  called  on 
to  account  for  Interest,  the  interest  being 
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the  legacy.  We  bad  occasion  to  consider, 
and,  as  far  as  applicable,  follow  the  decision 
of  the  Kansas  City  Court  of  Appeals  In  this 
Catron  Case  In  tbe  case  of  Good  Samaritan 
Hospital  T.  Mississippi  Valley  Trust  Co.,  137 
Mo.  Xvp-  179>  XVt  S.  W.  637.  Mo  such  Issues 
arise  here. 

These  are  the  cases  Illustrating  the  law 
on  this  matter.  Several  of  them  are  of 
▼ery  recent  date,  tbe  Lynch  Case  decided 
May  17,  1909,  so  that  It  can  hardly  be  said 
that  In  modern  times  tbe  rule  has  met  with 
disfavor.  It  is  suggested  that  we  have  a 
rule  Is  our  state,  to  tbe  effect  that  all  deeds, 
wills,  or  other  instruments  in  writing 
whereby  an  estate  or  other  benefit  is  con- 
ferred by  one  to  another,  must  be  construed 
BO  as  to  effectuate  the  intent  and  purpose  of 
a  grantor  or  testator,  and  that  this  rule  has, 
In  effect,  abrogated  tbe  common-law  rule 
against  apportionment  of  an  annuity.  We 
are  unable  to  appreciate  tbe  force  of  this, 
or  to  agree  that  one  rule  abolishes  the  other. 
Both  can  and  do  prevail,  and  all  courts  have 
so  held.  If  it  is  necessary,  to  carry  out  and 
effectuate  the  intent  of  the  grantor  or  tes- 
tator, that  the  annuity  is  to  be  apportioned, 
no  court  has  ever  failed  to  recognize  the 
right  of  apportionment.  That  the  Kansas 
City  Court  of  A^eals  illustrated  and  en- 
forced In  the  Lynch  Case,  supra,  at  the 
same  time  recognizing  and  not  attempting 
to  overthrow  the  common-law  rule. 

A  cardinal  rule  to  be  observed  in  tbe  con- 
stmctlon  of  wills  Is  that  the  intention  of  the 
testator  is  to  be  sought  out,  and,  when  as- 
certained, that  intention  given  effect  Tis- 
dale  T.  Prather,  210  Mo.  402,  loc.  clt  407, 
109  S.  W.  41.  This  is  also  a  statutory  re- 
qnlrement  Rev.  St  190&,  i  583.  When, 
however,  te<dinical  words  are  used  In  a  will, 
they  are  to  be  interpreted  in  their  establish- 
ed legal  sense,  and  so  the  testator  Is  pre- 
sumed to  employ  them,  unless  a  contrary 
meaning  Is  plainly  intended  by  the  context 
of  tbe  will.  Drake  v.  Crane,  127  Mo.  85, 
loc  dt  103,  29  S.  W.  990,  27  I*  B.  A.  653 ; 
Cross  V.  Hoch,  149  Mo.  325,  loc.  dt  338,  50 
8.  W.  786. 

Tbe  word  "annuity"  carries  with  it  in 
Itself,  the  Idea  of  a  sum  payable  annually. 
An  annuity,  says  Black,  Law  Dictionary,  is 
"a  yearly  sum  stipulated  to  be  paid  to  an- 
other in  fee,  or  for  life,  or  years";  dtlng 
Coke-Littleton.  Chancellor  Kent  Lect  Hi, 
par.  T,  *p.  471,  states  that  the  prlndple  un- 
derlying the  rule  that  an  annuity,  like  a 
rent  diarge,  cannot  be  apportioned,  is  that 
it  is  an  entire  contract  So  that  treating  of 
rent  charge,  which  differs  only  from  an  an- 
nuity, in  that  it  is  a  charge  upon  lands,  while 
tbe  annuity  is  a  personal  charge  alone,  if  the 
tenant  for  life  gave  a  lease  for  years,  ren- 
dering a  yearly  rent  and  died  in  the  course 
of  the  year,  tbe  rent  could  not  be  apportion- 
ed, and  the  tenant  would  go  free  of  rent  for 
the  first  of  the  year.  While  a  technical 
word.  It  has  a  commonly  accepted— a  p<qia- 


lar— meaning.  Thus  in  section  11,619,  Sev. 
St  1909,  in  the  chapter  concerning  taxa- 
tion and  revenue,  in  defining  tbe  word  "cred- 
it" as  used  in  that  chapter,  we  find  this: 
"The  term  'credit'  whenever  used  in  this 
chapter,  shall  be  held  to  mean  and  indnde 
*  •  *  every  annuity  or  sum  of  money 
receivable  at  stated  periods,"  thus  making 
tbe  word  "annuity"  synonymous  with  tbe 
words  "a  sum  of  money  receivable  at  stated 
periods."  Tiiat  is,  if  nothing  to  tbe  contrary 
appears,  and  the  word  "annuity"  alone  is 
used,  it  is  to  be  construed  as  meaning  a  sum 
payable  annually  at  tbe  end  of  each  year 
after  it  attached,  for  llfO)  or  as  otherwise 
limited. 

Turning  from  the  law  to  the  facts,  and 
contrasting  the  facts  in  the  Lynch  Case  with 
those  in  tbe  case  at  bar,  no  such  Intention 
as  found  to  exist  In  the  Lynch  Case,  to  make 
the  charge  on  the  trust  anything  other  than 
an  annuity,  can  be  found  in  or  gathered  from 
a  consideration  of  the  fourth  clause  of  this 
will  now  under  consideration.  It  is  dearly 
and  unmistakably  an  annuity.  It  has  aU 
the  attributes  of  an  annuity,  by  the  force 
of  which  term,  and  by  law,  the  first  payment 
thereof  became  due  on  the  first  anniversary 
of  the  death  of  tbe  testator;  not  before 
then.  It  is  idle  to  claim  in  the  case  at  bar, 
that  this  provision  creating  this  trust  was 
necessary  to  the  support  of  the  widow,  or 
that  It  was  so  intended.  Mr.  Woemer  him- 
self testified  that  there  was  no  reason  Why 
tbe  trust  fund  should  not  have  been  turned 
over  at  the  time  it  was,  because,  he  said, 
the  estate  was  entirely  solvent;  that  the 
outstanding  debts  were  very  insignificant 
and  whatever  debts  existed  could  be  paid 
out  of  the  residue  of  the  estate.  While  the 
learned  trial  Judge,  incorrectly,  as  we  bold, 
ruled  out  the  inventory  of  the  estate,  its 
omission  happens  to  work  no  particular 
harm,  as  we  have  before  us,  In  the  order  of 
disti;ibution,  which  was  made  on  the  peti- 
tion of  Mrs.  Wlegand,  ample  evidence  tliat 
there  was  no  necessity  whatever  for  the  an- 
tidpatlon  of  the  payment  of  this  annuity  be- 
fore tbe  arrival  of  its  anniversary,  to  pro- 
vide sntq^rt  for  tbe  widow.  Even  if  we 
dose  onr  eyes  to  knowledge  we  may  have  of 
current  events,  accepting  the  statement  that 
the  securities  there  referred  to  are  worth 
only  par,  the  testimony  shows  they  drew 
from  three  to  seven  per  cent,  so  that  the 
income  from  them  was  certainly  ample  to 
support  the  widow,  particularly  in  view  of 
the  fact  that  she  was  given  the  homestead 
with  aU  its  appurtenances,  and  that  she  had 
a  right  under  the  law,  even  outside  of  this 
annuity,  to  have  dalmed  the  $400  as  tbe  ab- 
solute amount  allowed  her  as  the  widow,  as 
well  as  to  an  allowance  for  the  support  of 
her  family  for  one  year.  Wblteman  v.  Swem, 
71  Ind.  530.  We  can  gather  no  meaning  from 
the  fourth  clause  of  this  will,  other  than  that 
it  was  intended  to  be  an  annuity.  Such  be- 
ing 80^  and  no  time  for  tbe  annual  payments 
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I>eiiig  fixed,  then,  as  said  by  Oiltf  Jostloe 
Sbaw,  In  Wlggln,  Adm'r,  v.  Swett,  supra, 
tbe  time  for  payment  is  the  anniversary  of 
the  death  of  the  party  creating  the  tmst, 
in  this  case,  the  testator,  George  Wlegand, 
Sr.  This  clause  directs  the  tmstees  to  pay 
annnuUly  to  his  wife  Rosalie  for  and  during 
her  lifetime  the  sum  of  $5,000.  If  the  net 
profits,  Interest,  and  Income  be  InsuflBclent  to 
pay  that  snm,  tbe  testator  directs  his  trus- 
tees to  take  from  the  capital  of  that  fund 
enough  to  make  up  tbe  sum  of  $5,000,  so 
that  in  any  event  his  wife,  so  long  as  she 
shall  live,  shall  "receive  an  annitity  of  tliat 
amount  independently  of  any  otber  provi- 
sions made  for  her  in  this  wilL"  There  is 
no  mistaking  this  language.  When  tbe  tes- 
tator gave  tbe  direction  that  bis  wife  is  to 
receive  an  annuity,  tbe  presumption  is  that 
be  knew  what  that  term  "annuity"  meant, 
which  is  to  say,  a  sum  payable  annually,  un- 
less by  the  terms  of  tbe  will  Itsdf  the  an< 
nulty  was  payable  in  Installments,  of  which 
there  is  no  intimation  of  any  such  inten- 
tion in  this  will.  How  would  it  be  iKHisible 
for  tbe  trostees  to  determine,  until  the  ex- 
piration of  tbe  year,  how  much  tbey  should 
take  from  the  capital  fund  to  make  up  the 
$5,000?  If  they  took  any  part  of  the  $S,000 
out  of  the  capital  In  advance,  or  quarterly 
even,  anticipating  the  income  l>^ore  tbe  ex- 
piration of  tbe  year,  the  fund  itself  would  be 
diminished,  tbe  capital  on  which  interest  was 
to  be  earned  for  the  year,  and  hence  the  In- 
terest or  tbe  Income  Itself  on  the  remainder 
of  that  capital  would  be  diminished  Just  so 
much.  If  they  could  anticipate  the  payment 
of  any  part  of  this  annuity,  they  could  an- 
ticipate all  of  it,  Justifying  themselves  on 
the  assumption  that  they  would  pay  it  back. 
If  the  interest  earned  on  the  fund  amounted 
to  $5,000,  and  that  if  tbe  interest  did  not 
amount  to  $5,000,  it  would  be  perfectly  right 
to  have  taken  it  out  of  the  principal.  This 
would  have  amounted  practically  to  waste 
of  tbe  fund  Itsdf,  for  every  dollar  taken  out 
of  the  capital  diminished  the  capital  on 
which  Interest  was  to  be  earned.  It  was 
distinctly  provided  in  this  clause  of  the  will 
that  if  the  net  profits,  interest,  and  income 
exceed  tbe  amount  of  $5,000  "eaeh  year  here- 
in directed  to  be  paid  her,"  then  tbe  excess 
shall  be  added  to  and  form  part  of  the  cap- 
ital fund.  Clearly  this  Is  the  expressed  in- 
tention that  the  $5,000  Is  to  be  paid,  not  in 
installmoits,  not  anticipated,  but  each  year. 
This  dauae  further  provides  that  upon  the 
death  of  bis  wife,  tbe  trust  shall  cease  "and 
tbe  capital  fund  m»  {(«  then  condition  shall 
te  paid  to  and  vest  in  my  three  children  in 
equal  shares."  What  does  this  term,  "in  its 
then  condition,"  mean  but  the  principal  and 
tbe  then  accrued  interest,  provided  tbe  prin- 
cipal has  not,  at  a  preceding  anniversary  of 
payment,  been  diminished  by  having  been 
drawn  on  to  make  up  the  annuity?  It  cov- 
ers the  fund,  principal  and  accrued  Interest, 
as  then  existent    It  is  expressly  provided 


that  Interest  earned  ovor  the  annnity  shall 
go  into  the  principal.  That  Interest  and  tbe 
principal  constltDte  the  fund  to  be  distrib- 
uted at  its  then  condition  on  the  day  of  dls- 
tribntiim.  There  is  nothing  whatevo:  In  this 
danse,  or,  for  that  matter,  in  any  other 
clause  of  tbe  will,  to  Indicate  the  slightest 
Intention  present  in  the  mind  of  the  testator, 
to  make  this  other  than  an  annuity  in  the 
sense  in  which  the  term  "aimuity"  is  used 
at  law.  It  is  no  argument  against  tlils  to 
say  that  the  common  mind  is  not  acquainted 
with  the  fact  that  an  annuity  cannot  be  an- 
ticipated, but  can  only  be  payable  on  each 
anniversary  of  its  payment,  unless  another 
period  of  payment  is  designated.  This  la 
the  law,  and  every  one  is  presumed  to  know 
the  law.  Holding  up  the  instrument  by  Its 
four  comers,  construing  it  by  every  rule  ap- 
plicable, it  appears  to  as  futile  for  a  court 
to  say,  in  the  face  of  its  provisions,  tliat  tliia 
fourth  clause  is  to  be  read  other  than  in  its 
literal  language,  as  that  language  is  inter- 
preted by  law,  and  that  it  creates  an  an- 
nuity, payable  at  tbe  anniversary  of  tbe 
death  of  tbe  testator,  and  not  apportiona- 
ble.  It  is  not  for  a  court  to  attempt  to  make 
a  will  for  a  man  whidi  he  did  not  intoid, 
in  contemplation  of  law,  to  himself  make. 
There  Is  this  also  to  be  said:  Mrs.  Wi^and, 
during  her  life,  does  not  appear  to  have 
drawn  on  the  trust  fund ;  she  turned  it  over 
in  full  to  the  trustees.  There  are  two  In- 
ferences that  may  be  drawn  from  this;  ei- 
ther she  bad  it  invested  and  drew  the  in- 
terest, or  she  did  not  need  tbe  Income.  It  is 
not  claimed  that  tbe  Income  is  needed  to  pay 
off  any  debts  contracted  by  Mrs.  Wlegand. 
What  Is  demanded  is,  that  it  shall  go  into 
her  general  estate  for  the  benefit  of  her  re- 
siduary legatee.  Surely  tbe  testator  in  es- 
tablishing the  tmst  fund,  had  no  such  in- 
tention in  mind.  He  had  provided  for  that 
legatee  by  making  her  an  equal  participator 
with  her  two  brothers,  in  the  whole  fund, 
lees  such  part  thereof  as  might,  under  this 
fourth  clause^  have  been  paid  ov«  to  her 
mother.  We  therefore  bold,  construing  this 
fourth  clause,  that  there  could  be  no  ai^wr- 
tionment  whatever  of  this  annuity,  but  that 
the  beneficiary  in  tbe  trust,  tbe  widow,  dy- 
ing before  the  anniversary,  her  executor  is 
not  entitled  to  recover  even  for  tbe  time  that 
tbe  tmst  fund  was  in  the  bands  of  these 
trustees. 

Second.  This  brings  us  to  a  consideration 
of  the  question  of  credits  and  allowances. 
We  are  compelled  to  say  that  we  think  that 
the  allowance  of  $1,500  to  these  trustees,  con- 
sidering the  time  tbey  held  the  trust  fund 
until  demand  was  made  on  them  to  turn  It 
over  (that  is  to  say,  from  tbe  8th  of  July  to 
the  3d  or  5th  of  August,  1908) ;  considering- 
tbe  shape  In  which  that  fund  came  into  their 
bands  (that  is  to  say,  Interest  paying  bonds 
and  a  certificate  of  dqwsit,  in  an  absolutely 
safe  bank);  considering  the  fact  that  the 
trustees  were  not  required  to  give  and  gave- 
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DO  bond,  and  were  therefore  saved  the  trou' 
ble,  coBt,  and  expenaes  giving  a  bond  might 
have  oitalled;  and  considering  the  acts  of 
these  trustees  vrhich  made  this  snlt  neces- 
sary— we  hold  that  tb^  are  not  entitled  to 
the  amount  allowed,  11.600,  certainly  not  to 
the  amount  claimed,  whldi  was  $3,000.  On 
consideration  of  all  the  facts  In  the  case, 
we  hold  that  a  proper  allowance  to  the  trus- 
tees for  their  services  down  to  final  settle- 
vaoit  and  discharge  will  be  one-half  of  1 
per  cent,  on  the  fund;   that  is  to  say,  $500. 

We  also  think  and  hold  that  the  trustees 
are  entitled  to  a  reasonable  counsel  fee. 
They  were  brought  into  court  and  made  de- 
fendants, as  trustees,  and  were  necessary 
parties.  While  it  was  no  part  of  their  busi- 
ness to  defend  for  the  executor  of  Mrs.  Wle- 
gand,  they  were  bound  to  make  their  ap- 
pearance in  court.  We  think  that  as  cover- 
ing services  of  counsel  heretofore  rendered 
and  hereafter  to  be  rendered  in  the  circuit 
court,  In  connection  with  carrying  out  the 
order  we  will  make  herein,  as  well  as  for 
their  services  in  this  court,  $250  is  a  reason- 
able allowance.  When  it  Is  borne  in  mind 
that  the  amount  actually  in  controversy  here 
is  only  $2,138.85,  we  think  $250  a  very  lib- 
eral allowance  for  counsel. 

The  allowance  of  a  credit  of  $10  for  the 
services  of  C.  F.  A.  'Mueller,  in  connection 
with  looking  after  property  offered  as  secu- 
rity, and  of  $105.56  for  interest  accrued  and 
$25  for  premium  on  certain  bonds,  is  also 
VToper  and  should  be  allowed. 

Credit  for  taxes  for  the  years  the  trustees 
are  liable  for  taxes  on  the  funds  while  In 
their  hands  should  be  allowed  on  presenta- 
tion of  proper  vouchers  showing  payment  by 
them.  These  are  aU  the  allowances  which 
should  be  made  against  the  fund.  Deducting 
these,  whatever  remains  of  the  trust  fund 
with  its  Interest  and  earnings  while  in  the 
hands  of  the  trustees,  should  be  ordered  dis- 
tributed to  the  parties  plalntifC  and  to  Mrs. 
Rnbelmann,  in  equal  amounts — one-third 
each. 

Third.  This  disposes  of  all  matters  except 
as  to  costs,  and  those  are  largely  determina- 
ble on  consideration  of  the  attitude  of  Mr. 
Woemer  in  the  case  and  as  one  of  the  trus- 
tees. Rtferring  to  the  connection  of  Mr. 
Woemer  with  the  case,  it  appears  that  he 
was  the  attorney  for  George  Wiegand,  de- 
ceased, and  had  written  his  will,  and  also 
represented  Mrs.  Rosalie  Wiegand  In  the  con- 
test over  that  will,  and  in  the  settlem^it 
which  was  effected  between  Mrs.  Wiegand 
and  the  plaintiffs  herein,  the  result  of  which 
waa  the  dismissal  of  the  contest  and  the  con- 
firmation of  the  will.  He  acted  as  attorney 
for  Mrs.  Wiegand  in  all  her  matters.  He 
was  also  appointed  executor  of  the  will  of 
Mrs.  Rosalie  Wiegand,  who  was  his  cousin. 
There  was  nothing  whatever  in  these  profes- 
sional or  blood  relations  of  Mr.  Woemer  to 
debar  him  from  being  trustee;  to  the  con- 
traiT,  It  was  entirely  fit  that  he  should  be 


appointed  as  such.  Nor  had  anything  oc- 
curred that  rendered  his  position  as  trustee 
under  George  Wlegand's  will  and  as  execu- 
tor of  Mrs.  Wlegand's  will  antagonistic,  un- 
til between  the  8d  and  7th  of  August  1908. 
Being  approached  by  one  of  the  attorneys  for 
plaintUfs  with  a  request  for  a  distribution  of 
the  fund  held  in  trust,  Mrs.  Rosalie  Wiegand 
being  dead,  the  question  was  sprung  as  to 
the  apportionment  of  the  annuity,  not  exact- 
ly in  that  shape,  possibly,  but  over  that  Mr. 
Woemer,  as  execntor,  claimed  the  right  of 
apportionment  The  attorney  for  plaintiffs 
suggested  a  partial  distribution  of  the  trust 
fund  then,  leaving  in  the  fund  a  sufficient 
sum  to  cover  Items  which  might  be  in  dis- 
pute. Mr.  Woemer  rejected  the  proposition, 
replying  that  he  would  not  consent  to  a  par- 
tial distribution,  but  wanted  the  whole  mat- 
ter disposed  of  together  and  by  one  act  It 
appears  that  Mr.  Woemer  was  sustained  in 
this  position  by  his  associate  trustee,  the 
Trust  Company.  This  could  only  mean  that 
Mr.  Woemer  used  his  position  as  trustee  to 
enforce  his  demand  as  executor.  This  be 
had  no  right  to  do,  no  matter  how  honest 
may  have  be«i  his  motives.  The  trastees,  as 
such,  could  have  no  possible  Interest  in  that 
fund  beyond  that  of  a  mere  stakeholder.  It 
was  their  duty,  as  trastees,  when  such  a  sit- 
uation arose,  to  stand  aside,  and  have  the 
adverse  claimants  determine  it  betweoi  them- 
selves, by  agreement  or  in  court.  Falling 
action  by  these,  the  trastees  could  have 
brought  the  fund  into  court  and  required  the 
parties  to  interplead.  It  is  no  answer  to 
this  to  say  that,  by  precipitate  action  of 
plaintiffs,  tiie  trustees  were  cut  off  from  this. 
What  we  are  here  seeking  to  enforce  Is  the 
duty  of  the  trustees  to  stand  aloof.  The  con- 
troversy over  that  question  of  apportionment 
was  clearly  one  between  the  estate  of  Rosalie 
Wiegand  on  the  one  side  and  these  plaintiffs 
and  Mrs.  Rnbelmann  on  the  other,  they  being 
the  parties  interested  In  the  trast  fund  as 
opposed  to  this  ^ght  of  apportionment  Mrs. 
Rubelmann,  in  point  of  fact,  however,  was 
Interested  as  against  these  plaintiffs,  in  the 
apportionment  being  made  as  claimed  by  the 
executor  of  Mrs.  Wlegand's  will,  Mr.  Woer- 
ner.  If  the  apportionment  was  made  and  the 
amount  claimed  was  taken  out  of  the  trust 
fund,  Mrs.  Rubelmann  would,  as  one  Interest- 
ed In  the  trust  fund,  be  required  to  contrib- 
ute one-tUlrd  of  it,  but  the  apportionment  be- 
ing allowed,  and  the  fund  turned  over  to  Mr. 
Woemer  as  executor,  she  not  only  recovered 
back  as  residuary  legatee  under  her  mother's 
will,  this  third,  but  would  receive  the  two- 
thirds  which  her  brothers  would  have  lost 
from  the  trast  fund.  In  point  of  fact  the 
interest  of  Mrs.  Rubelmann  and  that  of  Mr. 
Woemer  were  Identical.  From  that  time  on 
and  when  that  situation  arose  Mr.  Woerner 
should  have  surrendered  his  office  of  execn- 
tor or  of  trustee.  He  could  not  consistent 
with  the  rigid  rales  applicable  to  the  duties 
of  a  trustee,  which  required  him  to  be  an 
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entirely  dlslntereated  party,  hold  on  to  botb 
poaitlona.  The  result  of  his  action  as  trns- 
tee  and  executor  combined,  was  to  tie  up 
the  wlM^e  fund  and  prevent  distribution 
thereof  until  protracted  litigation,  which  Mr. 
Woemer  ought  to  have  known  would  be  the 
Ineyltable  result  of  the  action  on  his  part, 
could  be  terminated.  It  appears  that  after 
this  demand  of  August  Sd,  the  matter  of  dis- 
tribution was  left  in  abeyance  until  the  5th 
of  September,  when  the  officer  at  the  Trust 
Company,  on  being  called  on  by  counsel  for 
plalntlfb  with  reference  to  this  question  of 
apportionment  of  the  annuity,  told  counsel 
for  plaintUTs  that  any  action  taken  by  the 
trustees  would  hare  to  be  taken  by  both  of 
them,  that  one  could  not  act  without  the  oth- 
er, and  that  the  Trust  Company  would  have 
to  act  with  Mr.  Woemer,  and  he  referred 
him  to  Mr.  Woemer.  H^ice  it  very  dearly 
appears  that  the  position  of  Mr.  Woemer  as 
trustee,  standing  by  his  claims  as  executor, 
was  the  direct  cause  of  the  refusal  of  this 
cotrustee,  and  resulted  In  tying  up  the  whole 
fund.  That  this  was  a  position  which  no 
trustee  had  a  right  to  occupy  is  too  clear  for 
argument 

According  to  the  testimony  of  Mr.  Orr,  the 
trust  officer  of  the  Trust  Company,  in  a  con- 
versation he  had  had  with  one  of  the  counsel 
for  plaintiffs,  along  about  the  Ist  of  August, 
1906,  Mr.  Orr  suggested  to  that  counsel  that 
If  no  agreement  could  be  reached  on  the  con- 
stmction  of  the  will  over  this  matter  of  ap- 
portionment, that  there  could  be  a  partial 
distribution,  and  that  the  trustees  could 
come  into  court  and  ask  for  a  construction, 
It  appearing  that  the  point  in  the  mind  of 
this  trust  officer  at  the  time  and  which  he 
suggested  to  one  of  the  plaintiffs,  was  not 
whether  the  annuity  was  payable  at  all,  but 
whether  it  dated  from  the  date  of  the  tes- 
tator's death  or  from  the  date  of  the  trustees 
receiving  the  fund.  At  all  events  it  is  very 
clear  from  the  testimony  of  Mr.  Orr,  and 
the  statement  of  Mr.  Woemer  to  one  of  the 
counsel  for  plaintiffs,  that  Mr.  Woemer  in- 
sisted on  keeping  the  whole  fund  intact  until 
this  question  in  which  he,  as  executor  of  the 
estate  of  Mrs.  Wlegand,  was  Interested  was 
settled.  This  witness,  Mr.  Orr,  further  tes- 
tified that  In  the  discussion  between  himself 
and  Mr.  Woemer  over  the  matter  of  the  an- 
nuity, they  both  agreed  that  it  should  date 
from  the  date  of  Mr.  Wiegand's  death,  ra- 
ther than  the  date  of  the  receipt  of  the  cap- 
ital fund  by  the  trustees.  This  course  was 
so  obviously  in  the  Interest  of  the  estate 
which  Mr.  Woemer  represented  as  executor, 
that  it  is  very  dear  that  Mr.  Woemer  should 
not  have  partidpated  aa  trustee  In  any  de- 
cision of  this  question  by  his  cotrustee.  It 
further  aH>ear8  from  the  testimony  of  Mr. 
Orr,  that  when  he,  representing  the  Trast 
Company,  and  Mr.  Woemer,  as  trustees,  were 
considering  the  permanent  Investment  of  the 
capital  fund  in  real  estate,  It  appearing  that 


anch  Investmoit  could  be  had  for  the  whole 
fund  at  Q  per  cent  on  security  wbidi  the 
committee  of  the  Trust  Company  bad  ap- 
proved, that  Mr.  Woemer  raised  the  question 
that  within  five  or  seven  months  the  trustees 
would  have  to  pay  $5,000  of  that  fund  at  or 
near  that  time.  Whereupon  they  dedded  to 
put  the  $10,000  in  bonds  which  would  be 
readily  convertible  so  as  to  be  able  to  make 
this  payment  as  and  when  required  without 
sacrificing  the  securities.  The  trustees  took 
no  outside  legal  advice,  acting  on  their  own 
▼lew  of  the  law.  The  action  of  Mr.  Woemer 
as  cotrustee  was  so  evidently  governed  by  bis 
Interest  as  executor  that  it  was  highly  im- 
proper for  him  to  have  acted  In  the  dual 
capacity. 

As  we  have  said,  the  assodation  of  Mr. 
Woemer  with  the  parties  did  not.  In  Itself, 
disqualify  him  as  trustee,  but  he  could  not 
be  both  trustee  and  executor  when  the  duties 
of  the  two  conflicted  as  here.  It  is  not  a 
question  of  right  action;  the  action  in  eadi 
character  may  have  been  entirely  proper. 
The  real  core  of  the  matter  lies  In  the  rule 
that  no  one  individual,  no  matter  how  pure 
his  motives  or  how  high  his  character  or  ex- 
alted his  ability,  can  be  allowed  to  hold  two 
positions,  the  respective  duties  of  which  are, 
or  may  become,  antagonistic. 

We  are  asked  to  remove  Mr.  Woemer  as 
trustee.  To  remove  one  as  trustee  there 
must  be  a  clear  necessity  for  such  act— a 
dear  necessity  for  It  In  order  to  save  the 
trust  property.  "Mere  error,  or  even  breach 
of  trust,  may  not  be  sufficient;  there  most  be 
such  misconduct  as  to  show  want  of  capadty 
or  of  fidelity  putting  the  trust  in  Jeopardy." 
1  Perry  on  Trasts  (6th  EJd.)  (  27S,  foot  page 
478.  We  find  no  necessity  for  such  action  to 
save  this  trust  fund,  in  the  first  place;  and. 
In  the  second  place,  we  do  not  find  any  such 
conduct  on  his  port  as  to  show  dther  want 
of  capadty  or  of  fidelity,  putting  the  trust 
fund  in  Jeopardy.  Our  criticism  of  Mr.  Woer- 
ner's  action  is  on  the  sole  ground  that  he 
occupied  an  incompatible  position  here  when 
called  on  to  act  as  tmstee  and  as  executor. 
We  decline,  by  silence,  to  admit  that  one  can 
properly  do  that 

We  notice  this  now  as  It  concerns  the  ques- 
tion of  compensation  and  of  costa  This 
litigation  arose  over  a  desire  to  add  to  the 
estate  of  Mrs.  Rosalie  Wlegand.  Mr.  Woer- 
ner,  as  executor,  insisted  on  the  apportion- 
ment before  distribution.  His  cotrustee 
agreed  to  this.  That  insistence  brought  on 
this  litigation.  It  was  solely  In  the  inter- 
ests of  the  estate,  of  which  Mr.  Woemer  was 
executor.  The  estate  and  the  residuary  leg- 
atee therein  are  the  real  parties  to  be  bene- 
fited by  the  maintenance  of  the  dalm  to  the 
apportionment  Accordingly  we  direct  that 
all  the  costs  of  this  cause  in  the  circuit 
court,  as  well  as  in  this  court  and  in  the  cir> 
cult  court  on  it  ogoia  reaching  that  court. 
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be  taxed  agalnat  Wm.  F.  Woerner,  as  execu- 
tor of  ttie  last  will  of  Mrs.  Rosalie  Wlegand, 
deceased. 

We  will  add  tbat  we  are  asked  to  disallow 
the  claim  of  the  Trust  ComiMmy  and  of  Mr. 
Woerner,  as  tmsteea,  for  anr  allowance  for 
thdr  services  as  trustees  or  for  counsel  fee 
In  this  case.  The  rule  Is  that  a  trustee  who 
breaks  the  trust  should  be  denied  compensa- 
tion for  his  seirlces.  Newton  t.  Rebenack, 
90  Mo.  App.  660,  loc.  clt.  676.  We  find  no 
such  breach  here,  but  It  Is  beyond  question 
that  where  one  of  two  or  more  trustees  acts 
In  harmony  with  his  cotrustee  in  connection 
with  an  adverse  claim  of  the  latter,  neither 
«f  them  are  entitled  to  compensation.  With- 
out denying  this  rule,  we  do  not  think  It 
proper  to  enforce  It  In  this  case,  as  the  trus- 
tees acted  In  apparent  good  faith.  We  have 
placed  the  allowance  to  be  made  to  them  by 
the  circuit  court  at  $600,  which,  under  the 
facts  In  this  case,  is  all  we  think  they  should 
be  allowed. 

The  Judgment  and  decree  of  the  circuit 
court  of  the  city  of  St  Louis  is  reversed  and 
set  aside,  and  the  cause  remanded,  with  di- 
rections to  the  court  that  the  cause  be  pro- 
ceeded with  as  herein  directed. 

NORTONI  and  CAUO'IBLD,  33.,  concur. 


DE  OLOPPER  V.  NASHVILLE   RY.  & 

LIGHT  CO. 

(Supreme  Court  of  Tennessee.     Feb.  4,  1911.) 

1.  Neouobhcb  (i  1*)  — Caubi  or  AonoH  — 

SLraORTS. 

One  suing  for  an  injury  negligently  in- 
flicted by  another  most  show,  bv  a  preponder- 
ance of  tiie  testimony,  a  duty  which  the  latter 
owes  him.  a  negligent  breach  thereof,  and  in- 
juries resulting  proximately  from  such  breach  of 
duty. 

[E!d.  Note.— For  other  cases,  see  NegllEence, 
Cent.  Dig.  {  1;   Dec  Dig.  |  1.*] 

2.  Nbouoekct  (I  121*)— Burden  of  Pboof. 

Where  a  plaintiff,  Bahxg  for  a  negligent 
personal  injury,  avers  that  the  duty  which  de- 
fendant owed  him  arose  out  of  a  particular  re- 
lationship, or  tbat  the  breach  of  duty  consisted 
of  a  iMirticnlar  act  or  omission,  he  must  prove 
his  case  as  alleged,  either  by  direct  testimony, 
or  by  proof  of  indirect,  but  related,  facts  from 
which  the  doty  owing  him,  the  injury,  the 
negligence  of  defendant,  and  its  proximate  con- 
nection with  the  injnry  may  be  inferred. 

[Ed.   Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |i  224-228;   Dec.  Dig.  {  121.»] 

&.  Nkouoence  (§  121*)— Evidence— PsESuitF- 

TIOWS. 

Tlie  mere  fact  of  injury  never  raises  a  pre- 
sumption of  negligence,  but  the  act  causing  the 
injury  and  defendant's  negliKence  must  be  also 
shown;  but  when  a  thing  which  has  caused  an 
injnry  !s  shown  to  be  under  the  management 
of  ddendant  and  the  accident  is  such  as  in 
the  ordinary  course  of  things  does  not  liappen 
if  those  having  the  management  use  proper 
care,  the  accident  affords  reasonable  evidence,  in 
tlie  absence  of  explanation,  tbat  it  arose  from 
want  of  proper  care. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  224-228;    Dec.  Dig.  |  fo..*] 


4.  NEOLIOENCB  (i  121*)— BVIDBNOE— FBEfltniP- 
.     XIONfl. 

Where  an-  act  which  caused  an  injury  was 
shown  by  direct  evidence,  and  all  of  the  circum- 
stances of  the  accident  were  proved,  and  the  ^ 
only  reasonable  explanation  of  the  accident  gave  V 
rise  to  an  inference  of  negligence,  the  rule  of 
res  ipsa  loquitur  applies ;  but  that  rule  does 
not  apply  «rhere  both  the  act  whicli  caused  the 
injnry  and  the  negligence  of  defendant  in  rela- 
tion thereto  must  oe  inferred  from  the  accident 
itself. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  <{  224-228;    Dec.  Dig.  |  El.*] 

6.  Stbket  Bailboads  ({  93*)— Opkbation  or 
Cabs— Neoligence. 

That  a  street  railway  company  permitted 
so  large  a  number  of  passengers  to  occupy  a  car 
as  to  heavily  load  it  while  on  a  sharp  ascent 
in  the  street  did  not  show  actionable  negli- 
gence to  a  traveler  on  the  street 

[E!d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  H  195-200;  Dec.  Dig.  {  93.*] 

&  Gabbiebs  ({  236*)  —  PASSENQEBa— Obuqa- 

noN  ov  Oabbieb. 

A  tender  to  a  street  railway  company  of 
the  requisite  fare  and  the  ability  of  a  passenger 
to  find  a  place  of  safety  on  the  car  impose  an 
obligation  on  the  company  to  receive  ana  trans- 
port the  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  II  96&-«72;   Dec.  Dig.  |  236.*] 

7.  STBEET   RAII.BOADB    (|   98*)— OPERATION    OF 

Cabs— INJTTBIES  to  Tbavelxb^Neolioehce. 
A  person,  while  passing  near  a  heavily 
loaded  street  car  stalled  on  an  upgrade,  was 
struck  in  the  eye  with  force  by  a  hard  sub- 
stance coming  from  under  the  car  while  its 
wheels  were  revolving  rapidly  in  the  same  place 
on  the  trade.  An  expert  testified  that  the  prob- 
able effect  of  such  revolution  of  the  wheels 
would  be  to  throw  out  slivers  of  steel  from  the 
rail  or  wheel,  or  both.  The  track  was  examin- 
ed at  the  place  of  the  accident  soon  after  it 
occurred,  and  particles  of  sand  were  found  on 
it;  but  it  did  not  appear  that  the  car  men  had 
used  any  sand.  It  was  customary  to  place 
sand  on  the  track,  when  needed  to  prevent  the 
slipping  of  the  wheels.  There  was  no  evidence 
that  either  the  machinery  or  the  wheels  of  the 
car  or  the  rails  were  defective.  HeJd.  as  a  mat- 
ter of  law,  that  actionable  negligence  of  the 
street  railway  company  was  not  shown. 

[EH.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  II  195-200;  Dec.  Dig.  |  93.*) 

Error  to  Circuit  Court  Davidson  County; 
M.  H.  Meeks,  Judge. 

Action  by  William  De  Olopper,  by  next 
friend,  against  the  Nashville  Railway  & 
Light  Company.  There  was  a  Judgment  of 
the  Court  of  Civil  Appeals,  reversing  a 
Judgment  for  plaintiff  and  dismissing  the  ac- 
tion, and  plaintiff  brings  certiorari  and  as- 
signs errors.  Judgment  of  the  Court  of 
Civil  Appeals  affirmed. 

W.  H.  Washington  and  Thomas  M.  An- 
drews, for  plaintiff  in  error.  R.  F.  Jackson, 
for  defendant  In  error. 

LANSDEN,  J.  This  action  was  commenc- 
ed In  the  circuit  court  of  Davidson  county  to 
reover  damages  for  personal  Injuries  receiv- 
ed by  William  De  Glopper,  a  boy  14  years  of 
age,  and  there  was  a  trial  before  the  circuit 
judge  and  Jury,  and  a  verdict  and  Judgment 
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for  plaintiff  below  in  tbe  Bum  of  14,000.  An 
appeal  was  taken  to  tbe  Court  of  Civil  Ap- 
peals, and  tbla  Judgment  reversed,  and  tbe 
Rolt  dismissed,  to  review  wbich  action  of  tbe 
Court  of  Civil  Appeals  a  petition  for  cer- 
tiorari is  filed  in  this  court  and  errors  as- 
signed. 

Tbe  plaintiff  below  states  bis  cause  of  ac- 
tion in  substance  as  follows:  In  tbe  first 
count  it  is  thus  stated: 

"At  tbe  time  of  said  injuries,  to  wit,  on 
tbe  2Tth  day  of  October,  1906,  the  defend- 
ant was  running  a  car  towards  the  east  on 
Cburcb  street,  at  and  near  its  intersection 
with  Ninth  Avenue  North,  on  its  West  Nash- 
ville line.  Said  car  was  in  charge  of  a  mo- 
torman  of  defendant,  and  bad  underneath  it 
tbe  electrical  machinery  which  moved  and 
controlled  it  At  the  time  of  said  injuries, 
said  electrical  machinery  was  defective  and 
out  of  repair,  and  the  wheels  of  said  car 
were  defecttve,  so  that,  when  revolving  rap- 
idly upgrade,  they  would  throw  off  slivers  of 
pieces  of  iron  or  steel  with  great  force." 

"At  said  place  there  exists  a  heavy  up- 
grade east  on  Church  street,  and  on  the  day 
and  year  aforesaid,  whilst  said  car  with  said 
defective  electrical  machinery  and  defective 
wheels  was  ascending  said  steep  grade,  tbe 
plaintiff,  seated  in  a  buggy,  was  driving  up- 
on tbe  street,  and  was  in  the  exercise  of  or- 
dinary care,  and  when  near  the  side  of  said 
car  the  motorman  negligently  managed,  man- 
Ipnlated,  and  bandied  the  electrical  and  pro* 
polling  power  of  said  car,  which  together 
with  the  defective  electrical  machinery  caus- 
ed tbe  wheels  of  said  car  to  revolve  at  a  furi- 
ous, excessive,  and  dangerous  velocity  at  tbe 
same  place  upon  the  rails,  without  giving  the 
car  any  perceptible  movement  forward.  Said 
unusual,  extraordinary,  and  dangerous  veloc- 
ity of  tbe  wheels,  together  with  the  defects 
in  the  material  of  which  tbey  were  compos- 
ed, caused  pieces  of  sliver  or  material  to  be  | 
broken  therefrom  and  from  tbe  rails  of  the 
track  of  defendant,  which  were  defective, ; 
ana  to  be  thrown  off  at  a  tangent,  with  tre- 
mradous  force,  one  of  which  struck  plaintiff 
in  tbe  eye,  and  cut,  tore,  and  lacerated  it  so 
badly  that  it  was  necessary  to  take  it  out, 
which  was  accordingly  thereafter  done.  The 
said  injury  and  cut  in  plalntlfTs  eye  was  the 
direct  and  proximate  result  of  tbe  said  negli- 
gence of  defendant,  and  was  directly  due  to 
tbe  negligence  of  the  motorman  In  failing  to 
properly  apply  tbe  electrical  current,  and  to 
the  negligence  of  defendant  in  having  elec- 
trical machinery  so  defective  as  to  cause  tbe 
wheels  to  run  away,  get  beyond  control,  and 
revolve  at  such  excessive  and  tremendous 
velocity  as  to  break  and  wear  away  the 
wheels  of  said  car,  as  well  as  the  rails  of 
the  track  at  that  point,  which,  by  the  negli- 
gence of  defendant,  were  defective  and  whol- 
ly unfit  to  bear  the  excessively  rapid  revolu- 
tions of  the  wheels  at  tbe  same  place,  and 
said  injuries  were  thus  directly  and  prozi- 


mately  dn«  to  tbe  grinding  and  wearing  of 
tbe  metal  upon  metal,  and  to  tbe  friction  up- 
on tbe  tracks,  all  directly  brought  about  by 
tbe  said  negligence  of  defendant  and  its 
agent  and  servant,  tbe  motorman  in  cliarge 
of  said  car.  The  dtf ecUve  condition  of  said 
electrical  machinery,  wheels,  and  rails  was 
known  to  defendant,  or  could  bave  been 
known  by  ordinary  care^  and  was  unknown 
to  plaintiff." 
In  tbe  second  count  it  is  thus  stated: 
"At  tbe  time  of  said  injuries,  to  wit,  on 
the  27tb  day  of  October,  1906,  whilst  plain- 
tiff was  driving  along  Church  street  at  and 
near  Ninth  Avoiue  North,  in  Nashville,  tbe 
defendant  had  negligently  allowed  and  per- 
mitted its  track  at  said  iwint  to  become  de- 
fective and  dangerous,  on  account  of  the  ac- 
cumulation thereon  of  rock,  gravel,  debris, 
and  other  hard,  sharp  material,  and  on  the 
day  and  year  aforesaid,  whilst  plaintiff  was 
driving  along  said  stre^  seated  in  a  buggy, 
a  car  of  defendant  was  In  such  defective 
condition,  and  so  negligently  managed  by  tbe 
motorman  of  defendant  in  charge  of  it,  that 
the  wheels  were  thereby  caused  and  permit- 
ted to  run  away  and  revolve  in  practically 
the  same  place  at  such  excessive  and  dan- 
gerous velocity,  in  endeavoring  to  ascend  a 
heavy  grade  at  said  point,  as  to  grind  up, 
take  up,  and  throw  off  at  a  tangent  said 
rock,  gravel,  d£bris,  and  other  bard,  sharp 
material  and  substance,  and  hurl  it  against 
and  into  the  eye  of  plaintiff,  wbereby  it  was 
put  out,  and  bad  to  be  cut  out,  thereby  dis- 
figuring and  disabling  him  for  lifeL" 

"From  said  injuries  plaintiff  suffered  and 
still  continues  to  suffer  grreat  pain  and  agony 
of  body  and  mind,  and  was  permanently  in- 
jured, and  lost  much  time,  and  expended  con- 
siderable sums  in  nursing  and  doctor's  bills."' 
"Before  the  happening  of  said  Injuries,  de- 
fendant knew  of  the  defects  in  the  macliin- 
ery  of  said  car,  which  caused  the  wheels  to 
revolve  so  rapidly  at  the  same  place  upon 
the  rails,  as  well  as  tbe  defective  condition 
of  the  surface  of  its  track  at  said  place,  or 
might  have  known  it  by  ordinary  care,  and  It 
was  unknown  to  plaintiff;  and  tbe  said  in- 
juries were  directly  and  proximately  due  to 
the  said  negligence  of  defendant,  and  tbe 
negligence  of  its  motorman,  in  cardessly  and 
negligently  handling  said  car." 
In  the  third  connt  It  is  thus  stated: 
"At  tbe  time  of  the  injuries  set  out  in  the 
counts  of  tbe  original  and  amended  declara- 
tion, to  which  reference  is  made  herein  and 
which  are  made  a  part  hereof,  the  said  car 
was  negligently  overloaded  for  tbe  place  and 
grade,  and  this  fact,  to  wit,  because  there 
was  more  load  upon  tbe  car  than  It  could 
safely  carry  at  that  place,  was  tbe  direct 
and  proximate  cause  of  tbe  stalling  <of  the 
car,  and  the  extremely  rapid  revolutions  of 
tbe  wheels,  which  caused  said  sliver  of  metal 
or  bard  substances  to  be  thrown  off  with 
great  force,  and  wbich  struck  plaintiff  in  the 
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«S^  inflicting  th«  Injuries  described  and  set 
ont  in  said  amended  declaration." 

Tbe  facts  of  .ttie  case  are  as  follows: 

On  tbe  28tb  of  October,  1906,  William  De 
Glopper,  witb  two  boy  companions,  was  drly- 
ing  west  on  CSbnrch  street,  near  Nlntta  ave- 
ime,  and  tbey  met  a  car  of  tbe  defendant  in 
error  coming  east  on  tbe  same  street  Tbere 
is  a  sbarp  ascent  in  tbe  grade  of  tbe  street 
at  tbis  point,  and  tbe  car  of  tbe  defendant 
In  error  stalled.  It  was  beavlly  loaded,  and 
tbe  motorman  applied  tbe  power  in  such  a 
way  tbat  the  wheels  of  the  car  revolved  very 
rapidly  without  moving  the  car,  except  that 
the  car  would  lurch  forward  a  few  inches  or 
a  few  feet,  and  would  again  stop,  and  tbe 
wheels  would  continue  to  revolve  rapidly  in 
tbe  same  place.  The  plaintiff  in  error  was 
In  a  small  buggy  drawn  by  a  pony,  and  was 
on  the  left-hand  side  of  the  buggy  next  to  the 
car,  and  when  his  position  was  somewhat  in 
front  of  the  rear  trucks,  and  west  of  the  cen- 
ter of  the  car,  be  suddenly  tlirew  bis  hand 
to  his  eye  and  cried:  "Stop!  Something 
flew  from  under  tbat  car  and  hit  my  eye." 

The  plaintiir  in  error  was  struck  in  the 
lower  left-hand  comer  of  the  eye  with  a  tri- 
angular substance  with  a  rough  edge,  which 
penetrated  tbe  eye  and  destroyed  it.  On  tbe 
following  day'  bis  eye  was  removed.  Tbere 
was  no  one  on  tbe  street  west,  east,  or  south 
of  plaintiff  in  error  who  could  have  thrown 
tbe  substance  inflicting  tbe  injury  in  a  man- 
ner In  which  It  was  done,  and  the  windows 
of  tbe  car,  as  well  as  the  vestibules,  were  all 
dosed  In  such  a  way  tiiat  no  one  upon  the 
car  could  have  done  so.  Tbe  car  was  28 
feet  long  and  12  feet  high,  and  thus  it  made 
it  impossible  for  tbe  injury  to  have  been  in- 
flicted by  a  person  to  tbe  south  of  plaintiff  in 
error.    Tbe  wind  was  not  blowing. 

A  witness  was  introduced  as  an  expert, 
who  says  tbat  tbe  probable  effect  of  revolv- 
ing the  steel  wheels  of  tbe  car  rapidly  in  tbe 
same  place  upon  tbe  steel  rails  of  tbe  track 
when  tbe  car  Is  beavUy  loaded  is  to  throw 
out  slivers  of  steel,  either  from  the  rail  or 
wheel,  or  both,  witb  considerable  force.  This 
witness  stated  tbat  be  has  seen  this  occur  on 
dlffer«it  occasions,  and  tbat  it  results  from 
the  nature  of  tbe  wheel  and  the  track,  when 
subjected  to  the  great  friction  tbat  would  be 
created  by  the  rapid  revolution  of  tbe  wheels 
while  the  car  is  heavily  loaded  and  sta- 
tionary. 

The  track  of  defendant  was  examined  at 
the  place  of  the  accident  soon  after  it  occur- 
red, and  particles  of  sand  were  found  upon 
It;  but  tbe  witness  coul<l  not  say  that  tbe 
servants  of  defendant  in  error  were  using 
sand  Just  before  or  at  the  time  of  tbe  acci- 
dent. It  is  a  custom  of  defendant  in  error 
to  place  sand  on  its  track  wherever  needed 
to  prevent  the  slipping  of  the  wheels. 

When  the  eye  of  plaintiff  in  error  was  ex- 
amined soon  after  the  accident,  as  well  as 
when  it  was  removed,  no  foreign  substance 


was  found  in  it.  It  was  seen,  however,  tbat 
the  cornea  had  been  penetrated  by  a  bard, 
rough,  triangular  shaped  substance  of  suffi- 
cient weight  to  fall  oat  of  tbe  eye.  Tbere 
is  no  other  proof  tending  to  show  that  ei- 
ther tlie  machinery  or  the  wheels  of  tbe  car, 
or  rails  of  tbe  track,  were  defective.  There 
is  no  proof  tending  to  show  tbat  defendant 
in  error  had  notice,  or  should  have  bad  no- 
tice by  the  exercise  of  due  care,  of  any  of 
tbe  alleged  facts.  There  is  no  proof  of  the 
negligent  operation  of  the  car,  other  than 
tbe  facts  stated— that  it  was  heavily  loaded, 
and  stalled  at  the  ascent  In  the  street,  and 
tbe  motorman,  in  applying  the  power  to  pro- 
pel tbe  car,  caused  tbe  wheels  to  revolve 
very  rapidly  at  the  same  place.  Tbe  plain- 
tiff in  error  was  rightfully  upon  the  street 
and  in  tbe  exercise  of  due  care. 

The  foregoing  facts  appear  entirely  from 
the  testimony  of  the  plaintiff  in  error.  Tbe 
defendant  in  error,  at  tbe  conclusion  of  tbe 
testimony  of  plaintiff,  moved  the  court  to 
direct  a  verdict  in  its  behalf,  which  was 
overruled,  and  the  case  was  given  to  tbe  Jury 
without  any  further  proof  being  offered. 

In  every  action  for  damages  resulting  from 
Injuries  to  tbe  plaintiff,  alleged  to  have  been 
inflicted  by  the  negligence  of  tbe  defendant, 
it  is  Incumbent  upon  the  plaintiff  to  establish 
by  a  preponderance  of  tbe  testimony,  three 
propositions: 

(1)  A  duty  which  the  defendant  owes  to 
him. 

(2)  A  negligent  breach  of  that  duty. 

(3)  Injuries  received  thereby,  resulting 
proximately  from  tbe  breach  of  that  duty. 

If  he  aver  that  the  duty  which  the  de- 
fendant owes  him  arises  out  of  a  particular 
relationship,  or  that  tbe  negligence  consti- 
tuting its  breach  consists  of  a  particular  act, 
omission,  or  thing,  he  must  prove  bis  case 
substantially  as  averred.  This  may  be  done, 
either  by  direct  testimony  of  witnesses  who 
know  tbe  facts,  or  by  direct  proof  of  indirect 
but  correlated,  facts  from  which  tbe  duty 
owing  him,  tbe  Injury  done  him,  the  negli- 
gence of  defendant,  and  Its  proximate  causal 
connection  with  tbe  injury  may  be  reason- 
ably Inferred.  When  such  method  of  estab- 
lishing liability  Is  resorted  to,  negligence  is 
never  inferred  from  the  mere  fact  of  the  in- 
Jury;  but  tbe  act  which  produced  It,  and 
defendant's  negligence,  and  the  injury  must 
all  be  shown,  and  tbe  nexus  between  them 
must  appear  In  the  relationship  of  cause  and 
effect.  This  Indirect  method  of  arriving  at 
tbe  negligence  of  defendant  is  generally  ex- 
pressed by  tbe  maxim  "res  ipsa  loquitur." 
Literally  translated,  it  means  "the  thing 
speaks  for  itself,"  and  Is  merely  a  short  way 
of  saying  that  the  circumstances  attendant 
upon  tbe  accident  are  themselves  of  such  a 
character  as  to  Justify  a  Jury  in  inferring 
negligence  as  the  cause  of  the  injury.  It  in 
no  wise  modifies  the  general  doctrine  that 
negligence  will  not  be  presumed. 

Tbe  mere  fact  of  any  injury  never  raises 
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a  presumption  of  negligence.  Benedict  t. 
Potts,  88  Md.  52,  40  Atl.  1067,  41  Ll  B.  A. 
478;  Chicago  Union  Traction  Co.  y.  Olese, 
229  lU.  263,  82  N.  E.  232;  Snyder  v.  Wheel- 
ing Electric  Co.,  43  W.  Va.  661,  28  S.  B. 
733,  39  L.  B.  A.  499,  64  Am.  St  Bep.  922. 

The  general  meaning  of  the  maxim  Is  well 
expressed  by  the  Supreme  Court  of  Illinois 
In  Chicago  Union  Traction  Company  ▼.  Glese, 
supra,  as  follows: 

"When  a  thing  which  has  caused  an  In- 
Jury  Is  shown  to  be  under  the  management 
of  the  party  charged  with  negligence,  and 
the  accident  Is  such  as  In  the  ordinary  course 
of  things  does  not  happen  If  those  who  have 
the  management  use  proper  care,  the  acci- 
dent itself  affords  reasonable  evidence.  In 
the  absence  of  an  explanation  by  the  party 
charged,  that  It  arose  from  the  want  of  prop- 
er care." 

This  rule  finds  Its  most  common  applica- 
tion In  cases  where  one  In  passing  along  the 
street  Is  hurt  by  a  barrel  falling  from  a  door 
above,  or  by  a  brick  falling  from  a  wall  or 
scaffold,  or  by  a  falling  shutter  or  wall,  or 
the  like.  The  mere  occurrences  In  them- 
selves Import  negligence. 

In  Snyder  v.  Wheeling  Electric  Company, 
43  W.  Va.  668,  28  8.  B.  736,  89  L.  B.  A. 
499,  64  Am.  St  Rep.  922,  supra,  it  Is  said 
that: 

"Where  things  of  great  danger  are  used  In 
public  highways,  where  multitudes  constant- 
ly and  lawfully  pass,  their  very  nature  re- 
quires the  highest  degn'ee  of  care;  and  If 
one  is  killed  by  their  being  out  of  place  or 
defective,  why  may  we  not  logically  and 
fairly  assume  negligence,  unless  other  plausi- 
ble explanation  appears?" 

The  limitations  upon  this  doctrine  are 
well  defined  and  well  understood,  and  are 
fully  Illustrated  and  fully  expressed  by  this 
court  In  Railroad  v.  LIndamood,  111  Tenn. 
457,  78  S.  W.  99,  where  the  court  quoted  the 
following  from  the  Supreme  Court  of  Cali- 
fornia with  approval: 

"Unless  facts  are  shown  from  which  neg- 
ligence may  be  reasonably  Inferred,  a  Jury 
should  never  be  permitted  to  infer  arbitrari- 
ly and  without  evidence  that  there  was  neg- 
ligence. When  a  fact  is  established,  some 
other  fact  may  be  justly  Inferred  therefrom ; 
but  when  a  plaintiff  Instead  of  presenting  a 
fact  or  facts  from  which  the  negligence  of  the 
defendant  may  be  reasonably  inferred,  gives 
to  the  Jury  only  a  presumption  drawn  from 
other  facts,  the  Jury  are  not  to  be  allowed  to 
infer  negligence  from  such  presumption. 
The  Inference  cannot  be  drawn  from  a  pre- 
sumption, but  must  be  fotmded  upon  some 
fact  legally  established." 

Applying  these  principles  to  the  present 
case,  we  find  that  plaintiff  In  error  was  pass- 
ing the  car  mentioned  when  his  face  was 
about  six  feet  from  the  car,  with  bis  left 
side  to  the  car,  when  be  was  struck  In  the 
left  eye  with  force  by  a  hard  substance  com- 
ing from  under  the  car,  while  thct  wheels  of 


the  car  were  revolving  rapidly  In  the  same 
place  under  a  heavy  load.  The  fact  that  the 
substance  which  struck  plaintiff  in  error 
lit  the  eye  came  from  under  the  car  Is  q 
fact  which  may  reasonably  be  drawn  from 
the  whole  circumstances  of  the  accident  by 
a  fair  inference  from  the  situation  of  the 
parties  at  the  time.  It  Is  not  directly  prov- 
en, and  Is  arrived  at  by  Inference  only. 
There  Is  no  direct  open,  and  visible  connec- 
tion between  this  Inferred  fact  and  the  rapid 
turning  of  the  wheels  of  the  car  at  the  same 
place.  Whatever  of  connection  there  may 
be  between  the  turning  of  the  wheels  and  the 
striking  of  plaintiff  In  error  arises  only  upon 
Inference,  and  in  order  to  make  this  connec- 
tion between  the  operation  of  the  car  and 
the  injury  of  plaintiff  in  error  it  must  be  in- 
ferred that  the  substance  which  struck  plain- 
tiff In  error  came  from  under  the  car,  and 
from  that  fact  it  must  be  further  Inferred 
that  It  was  thrown  from  under  the  car  by 
the  rapidly  turning  wheels,  and  there  still 
must  be  superadded  to  these  two  inferences 
the  further  Inference  that  the  motorman  was 
negligent  in  the  operation  of  the  car  at  the 
time,  or  that  the  wheels  of  the  car  were 
defective,  or  that  the  track  was  defective  at 
the  place  of  the  accident  and  that  defendant 
in  error  had  notice  of  the  defects,  or  by  the 
exercise  of  due  care  should  have  known  of 
them. 

If  the  act  which  caused  the  Injury  was 
shown  by  direct  evidence,  and  all  of  tbe 
circumstances  of  the  accident  were  shown 
in  the  proof,  and  if  the  only  reasonable  ex- 
planation of  the  accident  should  give  rise 
to  an  Inference  of  negligence,  then  the  rule 
of  "res  ipsa  loquitur"  would  apply;  but 
there  can  be  no  foundation  for  the  applica- 
tion of  this  maxim  where  both  the  act  which 
caused  the  injury  and  the  negligence  of  de- 
fendant In  relation  to  the  act  must  be  in- 
ferred from  the  accident  itself.  You  cannot 
well  say  that  an  act  is  negligent,  unless  you 
know  what  it  is.  It  is  said  in  one  case  that 
the  maxim  under  consideration  can  have  no 
application  where  tbe  Injured  person  and 
the  alleged  negligent  person  were  both  In  thc^ 
exercise  of  an  equal  right  and  were  each 
chargeable  with  the  same  iegne  of  care. 
Sauer  v.  I^gle  Brewing  Co.,  3  CaL  App.  127, 
84  Paa  425. 

The  only  fact  that  is  directly  provoi,  from 
which  it  is  possible  that  negligence  might  be 
Inferred,  is  the  fact  that  the  car  was  heavily 
loaded  upon  a  steep  ascent  In  defendant's 
track,  so  much  so  that  It  stalled  and  the  ap- 
plication of  the  power  to  Its  machinery  caus- 
ed the  wheels  to  slip  and  revolve  rapidly. 
Nothing  else  appears  than  the  facts  stated. 
It  Is  not  proven  that  tbe  car  was  overloaded, 
or  carelessly  loaded,  or  that  tbe  power  was 
negligently  or  improperly  applied.  It  is  a 
matter  of  common  knowledge  that  the  wheels 
of  a  street  car  may  turn  rapidly  at  the  same 
place  upon  the  rails  of  the  tra(dc,  when  both 
the  wheels  and  tbe  rails  are  In  perfect  oon- 
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dltlon  and  the  motormaii  U  in  the  exercise 
of  dne  care. 

Street  cars  are  ran  for  the*  accommodation 
of  tbe  pnbllc,  as  well  as  profit  to  the  com- 
pany, and  the  eonrts  cannot  say  that  the  fact 
that  the  company  permits  a  large  nnmher  of 
passengers  to  occapy  the  car  sufficient  to 
load  it  heavily  is  an  act  of  negligence.  To 
so  hold  wonld  work  very  great  Inconvenience 
to  the  traveling  public  and  impair  the  effi- 
ciency of  the  car  service. 

One  of  the  requirements  of  modem  city 
life  is  rapid  transit,  and  the  public  has  de- 
manded that  the  street  cars  at  certain  hours 
of  the  day  be  loaded  to  their  utmost  capacity. 
It  is  doubtful  if  the  company  could  refuse  to 
receive  a  passenger  upon  Its  car  as  long  as 
there  was  room  in  the  car  for  him.  A  tender 
to  the  company  of  the  requisite  fare  and  the 
ability  of  a  passenger  to  find  a  place  of  safe- 
ty upon  the  car  would  Impose  an  obligation 
upon  the  company  to  receive  and  transport 
tlie  passenger.  Thus  it  appears  that  the 
jnry  could  not  infer  negligence  from  the 
single  statement  that  the  car  was  heavily 
loaded  and  that  there  was  a  sharp  ascent  in 
the  street  Cases  lUustrating  the  general 
doctrine  stated  in  this  opinion  are  the  fol- 
lowing: Wood  vl  W.  C.  Ry.,  5  PennewIIl 
(Del.)  373,  64  Ati.  246 ;  Foulke  v.  W.  C.  Ry., 
5  PennewUl  (Del.)  368,  60  Atl.  793;  Railroad 
0>.  V.  Anderson,  20  Am.  St  Rep.  403 ;  Rail- 
way C!o.  ▼.  Locke,  112  Ind.  404,  14  N.  E. 
391,  2  Am.  St  Rep.  187;  Hayes  v.  Railroad 
Co..  Ill  U.  S.  228,  4  Sup.  Ct.  360,  28  L.  Ed. 
410;  authorities  cited  in  Lindamood's  Case, 
supra. 

The  negligence  averred  in  the  declaration 
as  the  proximate  cause  of  the  injury  is: 

First  That  the  electrical  machinery  and 
wheels  of  the  car  were  defective. 

Second.  That  the  rails  were  worn  and  out 
of  repair. 

Third.  That  the  motorman  was  negligent 
and  careless  in  the  management  and  opera- 
tion of  the  car. 

Fourth.  That  rocks  and  dSbris  and  othw 
hard  substances  had  been  allowed  to  ac- 
cnmalate  on  the  track. 

Fifth.  That  the  car  was  overloaded. 

There  is  no  testimony  in  the  record  tend- 
ing to  establish  either  of  the  alleged  acts  of 
negligence,  and  from  the  facts  proven,  if 
it  were  permissible  to  infer  the  act  which 
caused  the  injury,  no  inference  points  di- 
rectly to  one  of  the  acts  of  negligence  rather 
than  any  of  the  others.  What  caused  the  In- 
jnry,  and  the  defendant's  negligent  connec- 
tloB  with  it,  are  left  entirely  at  large  by  the 
proof,  and  are  matters  of  pure  conjecture. 
Under  all  the  cases  cited,  this  is  not  suffl- 
doit 

It  results  that  there  is  no  error  in  the 
Judgment  of  the  Court  of  Civil  Appeals,  and 
the  petition  is  disallowed. 


AMERICAN  LEAD  PENCIL  C!0.  ▼.  NASH- 
VILLE, O.  A  ST.  Ia  ry. 

(Supreme  Court  of  Tennessee.     Feb.  4,  1911.) 

1.  (TONTKACTB   (I   1*)— EyUEMXNTS. 

While  a  contract  may  be  either  express  or 
implied,  or  written  or  oral,  it  must  result  from 
a  meeting  of  the  minds  of  the  parties  in  mutual 
assent  to  the  terms,  must  be  baaed  np<»i  a 
8u£Scient  consideration,  mutual,  free  from  fraud 
or  undue  influence,  not  against  public  policy, 
and  sufficiently  demiite  to  oe  enforced. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  1 ;   Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1513-1534;  vol.  8,  pp.  7615^  7616.] 

2.  CusTOus   AND    Usages    (|   1*)— Natubb— 

"COBTOM"— "USAO«." 

"Usage"  is  a  repetition  of  acts,  and  differs 
from  "custom"  in  that  the  latter  is  the  law  or 
general  rule  which  arises  from  euch  repetition; 
and  while  there  may  be  usage  without  custom 
there  cannot  be  a  custom  without  a  usage  ac- 
companjing  or  preceding  it 

[Ekl.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  i  1;   Dec.  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phra8e% 
vol,  2,  pp.  1801-1805;    vol.  8,  pp.  7223-72263 

3.  CnsToifs  AND  UsAQia  ({{  15, 17*)— Opera- 
tion. 

Where  a  contract  is  indistinct  or  uncertain 
in  its  terms,  the  custom  or  usage  will  be  ad- 
mitted to  explain  the  uncertainty,  but  not  to 
vary  or  c(Hitradict  the  written  contract,  either 
expressly  or  impliedly. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  |{  30-34;  Dec  Dig.  {f  15, 
17  ;*  Evidence,  Cent  Dig.  |{  1046-1982.! 

4.  Cdstous  and  Ubaoxs  (|  11*)— Opkbation. 

A  usage  cannot  be  resorted  to  to  make  a 
contract,  in  absence  of  one  made  bv  the  parties, 
nor  prevent  the  effect  of  settled  rules  of  law. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  i  22;    Dec.  Dig.  i  11.*] 

6.  Pleading  (i  387*)— Pboof— Vabianct. 

The  proof  must  correspond  with  the  alle- 
gations in  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  130(m804;    Dec.  Dig.  i  387.*] 

6.  OusToics.AND  Usages  ({  18*)— Pliadino— 

Pboof— Vakiance. 

The  complaint,  in  an  action  against  a  rail- 
road company  for  the  destruction  of  freight  by 
flie  while  the  car  was  standing  on  complain- 
ant's industrial  switch,  alleged  that  under  the 
contract  between  complainant  and  defendant 
whenever  complainant  applied  for  an  empty  car, 
defendant  was  bound  to  furnish  it  .as  soon  as 
possible,  and,  upon  receipt  of  notice  that  the 
car  was  loaded  and  ready  for  shipment  it  was 
bound  to  forthwith  remove  it  from  the  switch ; 
but  defendant  failed  to  remove  the  car  in  ques- 
tion from  the  siding  promptly  after  receiving 
notice  that  it  was  loaded,  out  allowed  several 
freight  trains  to  pass  while  it  was  standing  on 
the  siding.  The  evidence  did  not  show  a  con- 
tract between  the  parties  whereby  defendant 
was  bound  to  move  the  car  immediately  upon 
notice,  but  merely  a  usage  to  that  effect,  adopt- 
ed by  the  inferior  employ^  of  both  parties  for 
their  mutual  convenience.  Held,  that  a  hill 
which  grounds  the  right  to  recover  upon  breach 
of  a  contract  cannot  be  sustained  by  proof  of 
usage  or  custom,  instead  of  a  contract  so  that 
proof  of  the  usage  was  insufficient  to  support 
the  allegations  of  the  bill. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  §  40 ;  Dec.  Dig.  {  18.*] 
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7.  CaBBIXBB     d     lis*)— FBXiaHI^-COIOIERCE- 
laCNI  OF  LlABIUTT. 

A.  common  carrier's  risk  begins  on  delivery 
and  acceptance  of  the  goods  by  it,  and  if  some- 
thing remains  to  be  done  by  the  shipper  after 
the  goods  are  deliveKd  to  the  carriers  agent, 
before  tiiey  are  ready  to  be  transported,  the  car- 
rier does  not  become  liable  until  they  are  ready 
for  shipment 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  608-«20:   Dec.  Dig.  i  118.*] 

8.  CaRBISBS     (I     113*)— FbKIOHT— lilABlLlTT— 

Delivebt— SioNiKo  Bill  or  LAOino— Ns- 

CESSITT. 

Where,  though  a  car  was  loaded  and  stand- 
ing at  the  shipper's  warehouse  on  a  siding  con- 
structed for  ita  couTenience,  the  shipper  had 
not  made  out  a  bill  of  lading  and  presented  it 
to  the  carrier's  a^nt  to  be  signed,  toougfa  ample 
time  had  elapsea  after  the  car  was  loaded  for 
the  shipper  to  do  so,  there  was  no  constructive 
delivery  of  the  car  to  the  carrier,  so  as  to  make 
it  liable  for  the  goods  on  Its  destruction  by  fixe. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  808-620;  Dec.  Dig.  |  118.*] 

9.  Cabbikbs  (I  123*)— Fbbight— Actions— Db- 

8TKTTCTI0N  OF  FbBIQHT— CAUSE  OF  LOBS. 

Where  the  car  load  of  freight,  when  burn- 
ed, was  standing  on  an  indnstnal  switch  lead- 
ing to  the  shipper's  warehouse,  and  the  fire 
was  started  by  a  coal  oil  stove  in  the  office  of 
the  warehouse  being  turned  over  by  one  of  the 
shipper's  employes,  firing  the  warehouse,  from 
which  the  flames  spread  to  the  car,  destroying 
its  contents,  the  act  of  the  shipper's  employ^ 
in  starting  the  fire  was  the  proximate  cause  of 
the  loes  of  the  car;  it  then  being  in  the  pos- 
session of  the  shipper,  and  not  of  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  II  63»-MS;   Dec.  Dig.  |  123.*] 

10.  Gabbiers    (I    121*)  — Fbeiqht  — Destbuc- 
TiON  OF  Goods— Destbuotion  bt  Shippeb. 

A  common  carrier  is  not  liable  for  the  loss 
of  goods  caused  by  the  shipper's  act,  whether  it 
be  one  of  negligence  or  accident. 

[Ed.  Note.— For  other  cases,  see  Cariiers, 
Cent  Dig.  H  531-536 ;   Dec.  Dig.  |  121.*] 

Appeal  from  Chancery  Court,  Davidaon 
County :  John  Allison,  Chancellor. 

Action  by  the  American  Lead  Pencil  Com- 
pany against  the  Nashville,  Chattanooga  & 
St  Louis  Railway.  From  a  decree  dlsmlaslng 
the  bill,  plaintiff  appeals.    Affirmed. 

Smlthson  &  Armstrong  and  Vertrees  & 
Vertrees,  for  appellant  Frank  Siemens  and 
Claude  Waller,  for  appellee. 

BUCHANAN,  J.  The  American  Lead  Pencil 
Company  filed  Its  original  bill  In  the  chan- 
cery court  of  Davidson  county  against  the 
Nashville,  Chattanooga  &  St  Louis  Railway. 
This  bill  was  based  on  the  alleged  breach  of 
a  contract,  and  the  alleged  loss  to  complain- 
ant of  a  car  load  of  pencil  and  penholder  ma- 
terial, the  value  of  which  is  set  out  In  the 
bill  to  be  $2,900;  but  the  proof  shows  the 
value  of  the  contents  of  the  car  to  have  been 
12,451.97. 

This  car  load  of  material  was  destroyed  by 
fire  on  October  24,  1904,  while  It  was  stand- 
ing on  a  siding  near  the  warehouse  of  com- 
plainant in  the  town  of  Lewlsburg,  Tenn. 
The  car  had  been  placed  on  the  siding  by 
defendant  at  complainant's  request.  In  order 


tiiat  the  material  might  be  loaded  Into  the 
car.  The  loading  was  finished  on  October  22, 
1904,  near  the  hour  of  noon. 

Complainant's  contention,  averred  In  tlie 
bill,  was  that,  whensoever  complainant 
should  apply  for  an  empty  car  In  which  to 
ship  his  products,  defendant  was  bound  to 
furnish  the  car  under  the  contract  forthwith 
and  as  soon  as  it  could  be  don^  and  that, 
upon  receipt  of  notice  from  complainant  that 
said  car  was  loaded  and  ready  for  shipment, 
the  defendant  was  bound  forthwith  to  re- 
move the  car  from  the  spur  track,  or  Bldiiig, 
and  start  the  same  toward  its  destination 
promptly. 

Complainant  averred  in  Its  bill  that,  when 
the  ear  load  of  material  In  controversy  was 
loaded  and  ready  to  be  moved  from  ^e  sid- 
ing. It  (the  complainant)  gave  to  the  defend- 
ant immediate  notice  thereof,  but  that  the 
defoidant  failed  to  promptly  move  the  car 
from  the  siding,  and  allowed  several  of  its 
freight  trains  to  pass  and  leave  the  car 
standing  on  the  siding,  and  that  this  default 
on  the  part  of  defendant  was  the  proximate 
cause  of  the  loss  of  the  car  by  fire. 

The  fire  which  consumed  the  car  and  Its 
contents  originated  in  the  warehouse  office 
of  complainant,  as  the  result  of  the  acciden- 
tal overturning  of  a  coal  oil  heating  store. 
This  stove  was  overturned  by  one  of  the  em- 
ployes of  the  complainant 

The  defendant  answered  the  bill,  and  de- 
nied the  existence  of  the  contract  sued  on, 
and  denied  all  of  the  material  averments  of 
the  bill,  and  further  set  up,  by  way  of  de- 
fense, the  statute  of  limitations  of  three 
years ;  but  this  defense  of  the  statute  of  lim- 
itations was  abaudoned  on  the  filing  of  an 
amended  and  supplemental  bill  by  the  com- 
plainant showing  matter  In  avoidance  of  the 
statute. 

Proof  was  taken  on  both  sides,  and  on  final 
hearing  the  chancellor  dismissed  the  bill,  and 
made  a  memorandum  of  his  opinion  a  part 
of  the  record  in  the  cause. 

The  complainant  api)ealed  to  this  court. 

After  f$  very  careful  review  of  all  the  evi- 
dence In  this  cause,  we  are  unable  to  reach 
the  conclusion  that  any  contract  of  like  tenor 
and  effect  to  that  averred  in  the  bill  was 
ever  in  existence  between  these  parties.  No 
one  of  the  witnesses  who  testified  in  the 
cause  had  ever  seen  such  a  contract,  or  had 
any  knowledge  of  Its  existence.  A  usage,  or 
course  of  dealing,  of  like  character  to  that 
whldi  the  bill  avers  was  required  by  the  con- 
tract, undoubtedly  did  exist  between  the  par- 
ties, as  shown  by  the  proof,  and  there  was 
much  evidence  that  this  usage  was  a  custom 
between  the  parties,  and  this  usage  seems 
now  to  be  relied  on  by  the  complainant  as 
constituting  the  contract  set  out  In  the  bilL 

We  cannot  bring  ourselvea  to  the  conclu- 
sion that  a  bill,  which  bases  the  complain 
ant's  right  to  recover  upon  the  breach  of  a 
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contract,  can  be  sostalned  by  proof  of  a 
usage  and  no  proof  of  a  contract,  or  by  proof 
of  a  cuatom  and  no  proof  of  a  contract  A 
contract  la  created  by  act  of  the  parties.  It 
may  be  either  expressed  or  implied.  It  may 
be  either  written  or  oral.  It  must  resnlt 
from  a  meeting  of  the  minds  of  the  parties  In 
mntnal  assent  to  its  terms.  It  must  be 
founded  on  a  saffldent  consideration.  It 
most  be  mutual,  free  from  fraud  or  undue 
influence  not  against  public  policy,  and  suf- 
fldentiy  d^nltb.  See  Qyc.  voL  9,  241,  242, 
and  note  1,  p.  141. 

Usage  and  custom,  on  the  other  band,  in 
legal  contemplation,  differ  radically  in  many 
respects  from  a  contract  Usage  is  a  repeti- 
tion of  acts,  and  Is  distinguished  from  cus- 
tom in  that  usage  is  a  fact,  while  custom 
Is  a  law.  ThetB  may  be  usage  without  cus- 
tom, but  there  can  be  no  custom  without 
usage  to  accompany  or  precede  it  Usage 
consists  in  the'  repetition  of  acts,  and  cus- 
tom arises  out  of  this  repetition.  Esrldie 
Diet.  Jurisprudence,  quoted  in  Cutter  t. 
Waddlni^m,  22  Mo.  20G-24S,  and  dted  in 
Cyc.  Tol.  12,  p.  1080,  note  1. 

Usage,  then,  as  we  have  seen  above,  is  the 
germ,  which,  by  constant  repetition,  and  gen- 
eral use,  and  great  antiquity,  develops  into 
custom;  and  custom,  when  fully  derdoped. 
Is  a  law.  The  distinction  thus  drawn  be- 
tween contract  and  usage  or  custom  is  quite 
apparent  Where  a  contract  between  parties 
la  shown  to  have  existed,  and  \b  indistinct 
or  ambiguous,  or  uncertain  in  its  terms, 
usage  or  custom  on  the  particular  point  will 
be  accepted,  like  the  general  law,  not  in  con- 
tradiction of  the  stipulations  of  the  contract, 
but  In  explanation  of  what  Is  indistinct  in  it 
and  as  furnishing  the  rule  where  It  is  silent 
See  Charles  v.  Carter,  86  Tenn.  614,  86  S.  W. 
396.  Usage  ought  never  to  be  allowed  to 
▼ary  or  contradict  the  written  Instrument, 
either  ocpressly  or  by  implication.  See  Bed- 
ford V.  Flowers,  11  Humph.  242.  *&ut  usage 
cannot  make  a  contract  where  there  is  no 
contract  nor  prevent  the  effect  of  the  set- 
tled rules  of  law.  See  Charles  v.  Carter,  96 
Tenn.  614,  36  S.  W.  396. 

It  follows  from  the  foregoing  that  to  per- 
mit the  complainant  to  maintain  its  bill  bas- 
ed upon  the  breach  of  a  contract  by  proof  of 
the  breach  of  a  usage  is  to  permit  complain- 
ant to  profit  by  a  variance  between  its  bill 
and  Its  proof.  The  proof  does  not  connect 
the  defendant  with  the  loss,  if  the  contract 
was  In  fact  nonexistent  and  if  there  was  no 
contract  there  was  no  breach,  and  so,  on 
the  proof,  the  defendant  would  stand  wholly 
disconnected  from  the  loss  of  the  property. 

It  Is  a  fundamental  principle  that  the  proof 
must  correspond  with  the  allegations  In  the 
pleadings.  East  Tenn.,  etc.,  R.  Co.  v.  Collins, 
86  Tenn.  227,  1  S.  W.  883 ;  Bast  Tenn.  Coal 
Co.  V.  Daniel,  100  Tenn.  6S,  42  &  W.  1062; 
East  Tenn.,  etc.,  R.  Co.  v.  Llndamood,  111 
Tenn.  46T,  78-S.  W.  99 ;  Foster  v.  Jackson,  8 
Baxt.  484. 


In  the  last-named  case,  the  court  said: 

"While  technical  forms  In  pleadings  are  not 
now  required,  sdll  the  parties  should  be  con- 
flned  to  the  case  made  in  the  pleadings ;  the 
proof  should  correspond  with  the  allegations ; 
the  parties  ought  not  to  be  allowed  to  diarge 
one  case  in  their  pleadings  and  prove  a  case 
substantially  different ;  and  we  think  a  charge 
that  an  attorney  collected  the  money  on  a 
debt  due  his  client  and  failed  to  pay  it  over 
is  substantially  different  from  proof  that  he 
did  not  collect  the  mouey,  but  might  hare 
done  so  with  due  diligence." 

Now,  reverting  to  the  case  at  bar,  we  think 
there  Is  quite  a  substantial  difference  between 
the  averment  in  the  bill  of  a  loss  occasioned 
by  breach  of  a  contract  and  proof  of  a  loss 
not  occurring  as  a  breach  of  contract  at  all, 
but  of  a  loss  occurring,  as  the  complainant 
claims  under  Its  proof,  by  breach  of  a  usage, 
which  is  a  wholly  different  and  distinct 
thing  in  its  legal  essence  from  a  contract 
We  do  not  mean  to  be  understood  in  this 
opinion  as  saying  that  circumstances  might 
not  arise  wbwe  the  courts  would  hold  par- 
ties to  a  usage  or  to  a  custom — to  have  creat- 
ed by  their  course  of  dealing  an  implied  con- 
tract; but  under  the  facts  of  this  case  it  is 
clear  that  there  was  no  contract  between  the 
parties  to  this  suit  either  express  or  implied. 

The  parties  to  this  suit  are  respectively 
corporations — one  a  manufacturing  corpora- 
tion, and  the  other  a  railroad  corporation. 
It  is  not  shown  by  the  evidence  in  this  rec- 
ord that  the  usage,  shown  to  have  existed  by 
the  proof,  was  ever  brought  to  the  attention 
of  any  officer  of  either  of  these  corxraratlons 
clothed  with  authority  to  make  a  contract, 
such  as  is  set  out  la  the  bill.  The  usage  in 
this  case,  adopted  by  the  inferior  employes 
of  these  corporations  for  the  convenience  and 
mutual  accommodation  of  the. employes  in 
handling  shipments,  cannot  be  held  to  have 
the  force  and  effect  and  dignity  In  law  of  a 
solemn  contract,  either  express  or  implied,  be- 
tween these  corporations. 

It  follows  from  these  views  that  there  was 
a  fatal  variance  between  the  avermrats  of 
the  complainant's  bill  and  Its  proof,  on  ac- 
count of  which  variance  tibere  could  be  no 
recovery  by  the  complainant  in  the  court  be- 
low. 

There  is  another  view  of  the  case,  however, 
upon  which  we  are  equally  clear  that  the 
complainant  was  not  entitled  to  a  recovery  on 
the  proof  in  this  cause,  leaving  out  of  view 
altogether  the  question  of  contract 

The  risk  of  a  common  carrier  begins  on 
delivery  and  acceptance  of  the  goods.  Chlt- 
ty.  Con.  73-78 ;  Mathew  Watson  v.  Memphis 
&  Charleston  Ry.  Co.,  9  Helsk.  256 ;  Stewart, 
Ralph  &  Co.  V.  Gracy  &  Bro.,  93  Tenn.  315,  27 
S.  W.  664. 

If  something  remains  to  be  done  by  the 
sh^per  after  the  goods  are  put  into  the 
hands  of  the  agent  of  the  carrier  before  they 
are  to  be  trausiMrted,  the  carrier  does  not 
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become  liable  as  carrier  until  the  goods  are 
ready  for  shipment 

See  Cyc.  vol.  6,  p.  414,  and  autborltles  cit- 
ed in  note  60;  Basnight  t.  Atlanta  &  N.  O. 
B.  B.  Ck).,  Ill  N.  C.  692,  16  S.  a  823;  2 
Am.  &  E:ng.  Encyc.  of  Law,  808;  O'Neill  ▼. 
Ballroad  Co.,  60  N.  Y.  188;  Wells  v.  Bail- 
road  Co.,  61  N.  0.  47,  72  Am.  Dec.  666. 

Was  the  delivery  to  the  defendant,  as  a 
common  carrier  ever  completed? 

Under  the  proof  In  the  cause,  it  appears 
that  the  warehonse  of  complainant  was  lo- 
cated about  400  feet  from  the  main  line  of 
the  defendant,  and  for  the  convenlokce  of 
complainant  in  1886  a  spur  track  was  built 
by  the  defendant  from  the  main  line  to  the 
warehouse,  and  alongside  of  the  same,  so 
that  defendant  could  switch  cars  alongside 
the  warehouse,  thereby  enabling  complainant 
to  make  convenient  loading  of  the  car.  When 
complainant  had  sufficient  material  to  load  a 
car,  it  would  notify  defendant's  agent  by 
telephone  or  In  writing,  and  a  car  would  be 
delivered  alongside  the  warehouse  and  there 
loaded  by  complainant,  who  would  then  noti- 
fy defendant's  agent  that  the  car  was  ready 
to  be  pulled  out,  and  after  that,  at  conven- 
ient time  before  the  car  would  leave  Lewis- 
burg,  complainant  would  make  out  a  bill  of 
lading  in  writing  in  triplicate,  and  take  It  to 
the  depot  and  have  it  signed.  This  signing 
of  the  bill  of  lading  was  usually  done  after 
the  car  was  pulled  out  on  the  main  line, 
and  always  before  the  car  left  Lewlsburg; 
the  defendant  Insisting  on  this,  and  refusing 
to  pull  the  car  out  of  Lewlsburg  until  the 
bill  of  lading  was  signed.  The  complainant 
had  scales  and  weighed  each  car,  and  these 
weights  were  required  to  be  inserted  in  the 
bill  of  lading.  No  bill  of  lading  was  ever 
made  out  by  the  complainant  for  the  car  in 
controversy  in  this  suit.  There  was  ample 
time  on  Saturday,  the  22d,  after  the  car  was 
loaded,  there  was  ample  time  on  Sunday,  the 
23d,  there  was  ample  time  on  Monday,  the 
24th,  before  the  car  burned,  for  the  complain- 
ant to  have  made  out  ttiia  bill  of  lading,  and 
to  have  had  it  signed  by  the  agoit  of  the 
defendant;  but  this  was  not  done,  and  it  is 
admitted  by  the  manager  of  the  complainant, 
in  charge  at  the  time  of  the  fire,  that  It  was 
not  done.  He  also  admits  that  the  defend- 
ant company  always  refused  to  move  a  car 
from  Lewlsburg  until  the  bill  of  lading  bad 
been  signed ;  but  he  claims  that  the  defend- 
ant should  have  moved  the  car  out  onto  the 
main  line  on  Saturday  or  Monday,  and  com- 
plainant's contention  is  that,  if  this  had  been 
done,  the  car  would  not  have  t)een  destroyed 
by  tiie  fire  which  consumed  complainant's 
warehouse. 

It  will  be  noted  that  two  things  remained 
to  be  done  in  order  to  complete  the  relation- 
slAp  of  shipper  and  carrier  as  to  the  car  in 
controversy.  One  of  these  things  was  to  be 
done  by  the  shipper;  that  is,  the  prepara- 
tion and  presentation  for  slgnatnre  of  the 
bill  of  lading.    Tiiia  was  never  done  by  it 


One  thing  also  remained  to  be  done  by  the 
carrier  to  complete  the  relation,  to  wit,  tlie 
taking  of  the  car  into  possession.  This 
could  have  been  done  by  the  carrier  in  two 
ways,  if  it  had  signed  tlie  bill  of  lading, 
wliich  act  would  have  amounted  to  oonstmc- 
tive  possession,  inasmuch  as  the  material 
was  already  loaded  into  the  car,  and  the  car 
was  standing  oa  the  siding  accessible  to  the 
main  track.  Or,  if  the  carrier  had  taken 
actual  possession  of  the  car  by  palling  if 
out  onto  the  main  track,  this  would  I>e  taldng 
of  possession  by  the  carrier;  but  Inaamnch 
as  one  thing  remained  to  be  done  by  the 
shipper,  and  one  thing  remained  to  be  done 
by  the  carrier,  in  order  to  comidete  the  re- 
lation of  carrier  and  shipper,  the  condosion 
appears  that  this  relationship  did  not  exist 
between  the  parties  to  this  suit  as  to  Qie  car 
in  controversy.  Until  these  two  tilings  were 
done,  necessary  to  create  the  relationsliip^ 
the  possession  of  the  material  in  the  car  and 
the  possession  of  the  car  was  vrith  the  ccor 
plainant  It  was  at  his  warehouse  on  a  sid- 
ing constructed  for  his  convenience,  and 
most  assuredly  not  in  possession  of  the  car- 
rier until  the  carrier  did  tfther  one  «f  tlie 
two  things  necessary,  as  above  shown,  to 
transfer  the  possession  or  charge  it  with  the 
possession  of  the  car  under  the  law. 

Manifestly,  on  these  facts,  the  complainant 
could  not  base  a  claim  against  the  defend- 
ant nnder  the  common  carrier  liability  as 
an  Insurer  of  the  goods.  The  controversy 
then  narrows  to  this  point  The  complainant 
insists  that  the  defendant  caused  the  loas  by 
not  moving  the  car  promptly  when  notlfled. 
The  defendant  answers  tliat  it  was  nnder  no 
contract  obligation  to  move  the  car,  either 
express  or  implied,  and  that  the  suit  is  on 
contract  The  complainant  then  says  tliat 
nnder  the  usage,  "^ou  are  Iraond  to  move  it 
promptly."  The  def^dant  replies :  "Ton  did 
not  sue  on  the  usage.  Violation  of  the  usage 
is  not  the'  basis  of  your  suit" 

On  each  of  these  contentions  it  seems  to  us 
that  the  defendant  has  the  t>est  of  the  argu- 
ment and  when  the  point  is  reached  where 
we  can  say  on  this  evidence  that  the  relation 
of  carrier  and  8hii^>er  did  not  exist  l>etween 
complainant  and  dtfendant  as  to  this  car, 
the  complainant  is  deprived  of  the  benefit  of 
all  the  authorities  on  which  it  liases  its  con- 
tention as  to  the  liability  of  the  defaidant; 
for  it  is  believed  that  no  one  of  the  autlior- 
ities  upon  which  it  rdies  was  based  on  a 
state  of  facts  where  the  relationship  of  com- 
mon carrier  and  shipper  did  not  exist  As- 
suming, tlien,  that  this  relatlonsliip  did  not 
exist  how  does  the  caAe  stand  as  to  tlie 
proximate  cause  of  the  loss?  The  proof  is 
without  controversy  on  this  point  One  of 
the  complainant's  employes  overturned  a 
coal  oil  beating  stove  in  the  office  of  com- 
plainant's warehouse.  The  fire  from  the 
stove  ignited  the  oil.  The  flames  enveloped 
the  complainant's  warehouse,  from  wlilch 
they  caught  and  ultimatdy  destroyed  the  car 
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iMd  of  material  In  controversy  in  tblg  salt 

At  tbe  time  of  ttie  flre^  as  we  have  seen, 
tbe  car  was  in  tbe  possession  of  tlie  plaintiff, 
and  not  In  the  possession  of  the  defendant 
The  loss  occurred  before  the  relationship  of 
carrier  and  stiipper  existed.  Tbe  loss  is 
traceable  directly  to  the  act  of  one  of  the 
complainant's  employes,  and  the  complain- 
ant's act  is  therefore  tbe  act  which  wronght 
the  destmction  of  its  property.  Its  act  was 
tbe  proximate  cause  of  the  injury.  State  of 
Tenn.  t.  Ward  &  Briggs,  9  Helsk.  105;  La- 
ment &  Co.  ▼.  N.,  C.  &  St.  L.  By.  Co.,  9 
Heisk.  60;  Edgar  t.  Rio  Grande  &  W.  By. 
CO.,  S2  Utah,  330,  90  Pac.  746,  11  L.  R.  A. 
(N.  S.)  738,  125  Am.  St  Bep.  867 ;  Cooley  on 
Torts  (2d  Ed.)  73-76;  .Etna  Fire  Ins.  Co.  v. 
Boon,  95  n.  S.  130,  24  L.  Ed.  398 ;  Milwaukee 
A  St  P.  R.  B.  Co.  V.  Kellogg,  94  U.  8. 
469,  24  Ii.  Ed.  266;  Ooodlander  MiU  Co.  t. 
Standard  OU  Co.,  63  Fed.  400,  11  C.  C.  A. 
253,  27  L.  R.  A.  587 ;  Bailroad  Co.  v.  Haynes, 
112  Tenn.  712,  81  S.  W.  374;  Memphis 
St  By.  Oo.  T.  Wilson,  106  Tenn.  618,  69  S.  W. 
265;  NasbTllle  St  By.  Co.  v.  Norman,  103 
Tenn.  331,  67  S.  W.  479;  Saunders  v.  Ball- 
road  Co.,  99  Tenn.  135,  41  S.  W.  1031;  Barr 
T.  Bailway  Co.,  105  Tenn.  647,  58  S,  W.  849. 

In  the  case  of  Lament  ft  Co.  v.  N.,  G.  & 
St  It.  By.  Co.,  9  Heisk.  59,  this  conrt  said: 

"None  of  tbe  cases  cited  in  support  of 
this  conclusion  go  to  the  extent  of  holding 
that  the  delay  to  ship  or  start  goods  to  their 
destination  within  a  reasonable  time,  after 
I^t  for  transportation,  will  amount  to  such 
neglect  as  of  itself  to  make  tbe  carrier  lia- 
ble for  tbe  loss  occasioned  proximately  by 
the  act  of  Ood. 

"On  tbe  contrary,  all  tbe  cases  cited  are 
cases  in  which  the  assumed  negligence,  or 
want  of  due  diligence  and  care,  occurred  at 
tbe  time  of  tbe  loss,  and  while  the  goods 
were  in  transitu." 

If  mere  delay  to  ship  or  start  goods  to 
their  destination  within  a  reasonable  time 
after  they  are  left  for  transportation  does 
not  amount  to  such  neglect  as  will  make  the 
carrier  liable  for  the  loss  of  goods  occasioned 
proximately  by  tbe  act  of  Ood,  it  is  difficult 
to  see  hew  we  could  hold  that  mere  delay  on 
the  part  of  this  defendant  company  to  re- 
move this  car  as  promptly  as  it  might  have 
done^  when  tbe  car  was  not  in  its  possession, 
not  in  transitu,  not  covered  by  a  bill  of 
lading,  and  when  tbe  complainant  had  not 
surrendered  possession  of  It,  will  amount  to 
an  act  of  negligence  by  defendant  which  we 
can  say  was  the  proximate  cause  of  the  loss 
of  tbe  car  by  the  fire. 

Even  in  cases  where  tbe  relationship  of 
common  carrier  does  exist  tbe  common  car- 
rier Is  not  liable  where  tbe  loss  Is  caused 
by  tbe  shipper's  act  whether  that  act  be 
one  of  negligence,  or  misadventure,  or  mis- 
fortune. 

See  Butcbinson  on  Carriers  (1st  Ed.)  {| 


265-828;  ElUott  on  Ballroads,  |  1454;  St 
Lonls,  I.  M.  &  S.  By.  v.  Law,  68  Ark.  218, 
67  8.  W.  268;  Hart  t.  Obicago  &  N.  W.  By. 
Co.,  09  Iowa,  486,  29  N.  W.  697;  Coweta  Coun- 
ty V.  Cmtral  of  Oa.  By.  Co.,  4  Oa.  App.  94^  00 
S.  B.  1018;  Cyc.  vol.  6,  p.  379;  Thompson  on 
Neg.  vol.  6,  i  6464. 

The  decree  of  tbe  chancellor  will  be  af- 
firmed, wltb  costs. 


O'LBARX  V.  BRENT. 
(Supreme  Conrt  of  Arkansas.    Jan.  16,  1911.) 
Appeal  and  Ebbok  ({  790*)— Dismissai/— Ac- 
tion Against  Rxcxivkb. 

Under  Kirby's  Dig.  H  1227,  1228,  which 
provide  that,  where  an  appellant's  right  of 
farther  prosecuting  an  appeal  has  ceased,  the 
appellee  may  move  the  court  to  dismiss  the  ap- 
peal, an  appeal  by  the  plaintiff  in  an  action  for 
personal  injuries  against  the  defendant  as  the 
receiver  of  a  street  railway  will  t>e  dismissed, 
where  the  receiver  has  made  his  report  of  the 
sale  of  the  property  under  orders  of  the  court 
and  the  court  has  approved  the  report  and  dis- 
charged the  receiver. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  1  790.*] 

Appeal  from  Circuit  Court,  Carroll  Conn- 
ty;   Jas.  S.  Maples,  Judge. 

Action  by  J.  C.  O'Leary  against  Henry  C. 
Brent  receiver.  On  motion  to  dismiss  the 
plaintiff's  appeal,  made  by  the  receiver  after 
his  discharge.    Appeal  dismissed. 

Jno.  P.  Leahy  and  F.  O.  Butt  for  appel- 
lant Chas.  D.  James  and  CL  A.  Fuller,  for 
appellee. 

PBB  CUBIAM.  H.  C.  Brent  was  appoint- 
ed by  the  chancery  court  of  Carroll  county. 
Western  district  as  receiver  of  tbe  Citizens' 
Electric  Company,  a  corporation  engaged  in 
operating  a  street  railway  in  the  city  of 
Eureka  Springs,  Ark.  While  said  receiver 
was  operating  tbe  street  railway  under  or- 
ders of  tbe  chancery  court  appellant  J.  C. 
O'Leary,  institnted  an  action  in  the  circuit 
court  of  Carroll  county  against  him  to  recov- 
er compensation  for  persoi^al  injuries  result- 
ing from  alleged  negligent  acts  of  bis  serv- 
ants, and  a  trial  of  tbe  action  before  a  Jury 
resulted  in  a  verdict  and  judgment  in  his 
favor.  An  appeal  was  prosecuted  to  this 
court  Since  the  appeal  was  taken,  the  re- 
ceiver made  bis  report  to  tbe  chancellor  of 
the  sale  of  the  property  of  said  corporation 
under  orders  of  the  court  and  tbe  flnal  dis- 
tribution of  the  funds  in  his  bands,  and  the 
chancery  court  approved  the  report  and  Anal- 
ly discharged  tbe  receiver.  He  now  moves 
tbe  court  to  dismiss  the  appeal. 

Tbe  rule  which  seems  to  be  supported  by 
the  adjudged  cases  is  stated  In  34  Cyc.  p.  480, 
as  follows:  "The  effect  of  a  discharge  of  a 
receiver  is  to  terminate  his  duties  and  au- 
thority, and  if  there  is  a  surrender  of  juris- 
diction over  tbe  trust  without  any  reserva- 
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lion  tM  to  existing  claims,  the  effect  Is  to  re- 
lease, not  oDly  the  receiver,  but  also  the 
property,  from  further  liability."  A  teztp 
writer  on  this  subject  says:  "Where  the  re- 
ceiver Is  discharged  pending  an  action  against 
him,  It  is  a  bar  to  the  further  prosecution 
of  the  suit,  and  should  be  pleaded  by  the  re- 
ceiver as  such  bar;  and  it  seems  that  the 
defense  does  not  depend  upon  notice  of  the 
application  for  a  discharge  being  served  up- 
on plaintiff."  Smith  on  Receiverships,  |  413. 
See,  also,  McGhee  v.  WlUIs,  134  'Ala.  281,  32 
South.  301;  Bond  v.  State,  68  Miss.  648,  9 
South.  353;  N.  Y.  &  W.  TT.  Tel.  Co.  t;  Jetrett, 
115  N,  Y.  166,  21  N.  E.  1086;  Archambeau  t. 
Piatt.  173  Mass.  249,  53  N.  B.  816;-  Gray  t. 
Grand  Trunk  Western  Ry.  Co.,  166  Fed.  786, 
84  C.  C.  A.  392. 

The  statutes  of  this  state  provide  that, 
where  an  appellant's  right  of  further  prose- 
cuting an  appeal  has  ceased,  the  appellee 
may  move  the  court  to  dismiss  the  appeal,  or 
may  by  answer  plead  any  fact  which  de- 
stroys the  appellant's  right  of  further  prose- 
cuting the  appeal.  Klrby's  Dig.  ff  1227, 
1228. 

The  appeal  is  therefore  dismissed. 


ALEXANDER  et  at  v.  BOARD  OF  DIREC- 
TORS OF  CRAWFORD  COUNTY 
I/BVEE  DIST. 
(Supreme  Court  of  Arkansas.    Jan.  28,  1911.) 

1.  Lbvkes  (I  5*)— Creation  of  Distiict— Ab- 
sent CF  Pbopebtt  Owners— Vauditt  ov 
Statute. 

Act  March  15,  1900  (Laws  1909.  p.  163,  | 
4),  as  amended  by  Act  April  23,  1900  (Laws 
1909,  p.  472).  creating  the  Crawford  comity 
levee  district,  is  not  invalid  as  beyond  the  legis- 
lative power  for  creating  a  district  for  lo(»l 
tmpTOvements,  outside  of  a  city  or  town,  to  be 
paid  for  by  special  assessment,  without  provid- 
ing a  method  for  obtaining  the  consent  of  the 
property  owners  within  the  district;  the  consti- 
tational  requirement  of  consent  of  owners  being 
limited  to  dties  and  towns  not  prohibiting  sncb 
an  act,  and  the  Legislature  having  power,  in 
the  absence  of  constitutional  prohibition,  to  de- 
termine for  itself  the  desire  of  owners  in  any 
particular  locality,  and  to  create  the  improve- 
ment district  and  levy  assessments  for  improve- 
ments. 

[E3d.  Note.— For  other  cases,  see  Levees,  Cent. 
Dig.  i  15;   Dec.  Dig.  {  5.*} 

2.  Levees  (!  22*)— Assessments  or  Valua- 
tion—Validity  OF  Statute. 

Act  April  23.  1909  (Laws  1909,  p.  472, 
{  1),  amending  Act  March  15,  1909  (Laws  1909. 
p.  163.  {  4),  creating  the  Crawford  county 
levee  district,  provides  as  amended,  that  the 
board  of  directors  of  sudi  district  shall  annu- 
ally levy  a  tax  upon  the  valuation  of  the  real 
estate  in  the  district,  indndlng  the  increased 
value  estimated  to  accme  from  protection  given 
by  the  levee,  and  that  the  assessment  shall  show 
the  estimated  value  of  the  land  as  Increased  by 
levee  protection.  Held,  that  the  statute  as 
amended  was  void  for  authorizing  assessments 
based  on  valuations  as  increased  by  the  levee 
improvements;  assessments  for  local  improve- 
ments   being  required   to  be   baaed  on  special 


behefits  accruing  therefrom,  and  to  be  in  sab- 
stantial  proportion  to  such  benefits. 

[Ed.  Note.— For  other  cases,  see  Levees,  Dec 
Dig.  I  22.»] 

3.  Levees  (i  2*)— Stathtes  (|  168»)— Repeal 
— Invalidity  of  Uepealino  Act. 

Act  March  15,  1900  (Laws  1909,  p.  ISO), 
created  the  Crawford  county  levee  district, 
and  by  section  4,  provided  that  to  maintain  the 
levee  and  effect  the  act  the  board  of  directors 
of  the  district  shonid  levy  annnally  a  tax  upon 
the  valnation  appearing  each  year  npon  tlie 
realty  assessment  book  npon  aU  lands  in  the 
district,  and  authorized  the  survey  of  any  tract 
to  ascertain  the  lands  subject  to  taxation  under 
the  act.  Section  4  was  amended  by  Acts  April 
23,  1909  (Laws  1909,  p.  472,  t  1).  so  as  to 
authorize  the  board  of  directors  to  annnally  levy 
a  tax  npon  the  valuation  of  the  realty,  indnd- 
lng the  mcreased  value  estimated  to  accrue  from 
the  levee  protection  and  upon  all  realty  within 
the  district,  provided  for  entering  the  lands 
upon  judgmeat  book,  and  for  notice  to  land- 
owners aggrieved  to  enable  them  to  have  errone- 
ous assessments  corrected,  and  for  the  hearing 
of  complaints  by  landowners  and  the  adjust- 
ment thereof,  and  repealed  all  acts  or  parts  of 
acts  in  conflict  therewith.  The  amending  act 
was  void  for  authorizing  assessments  baaed  on 
valuation  of  the  land  as  increased  by  the  levee 
improvement  HtM  that,  since  tte  original 
act  contained  complete  antaerity  for  the  asscns- 
ment  of  land,  the  district  could  make  aaaeas- 
ments  thereunder,  notwithstanding  the  invalid- 
ity of  the  amending  act 

[Eid.  Note.— For  other  cases,  see  Levees,  Dec 
Dig.  {2;*  Statutes,  Cent  Dig.  t  244;  Dec 
Dig.  i  168.«J 

4.  Lbtbes   (i  23*)  — Absksbment- Propbrt 
Assessable— Railroad  Property. 

Act  March  15,  1009  (Laws  1909,  p.  163, 
I  4),  provides  that  to  construct  and  maintain 
the  Crawford  county  levee  district,  created  by 
the  act,  the  board  of  direetois  of  tiie  district 
shall  annually  levy  a  tax  npon  the  valnatiott 
appearing  eadi  year  upon  the  realty  assessment 
book  of  the  county  of  all  lands  within  the  dis- 
trict Held,  that  while  the  act  would  be  valid, 
even  if  it  did  not  authorize  the  assessment  of 
railroad  property.  It  did  in  fact  authorize  the 
assessment  of  such  property ;  the  assessment  of 
such  property  being  certified  to  the  county  as- 

il  r 


sessor  ana  listed  by  him  on  the  county 
ment  books  as  other  realty. 

[Ed.  Note.— For  other  cases,  see  Levees,  Dec 
Dig.  I  23.*] 

Appeal  from  Crawford  Chancery  Court: 
Chas.  E.  Warner,  Special  Chancellor. 

Action  by  J.  D.  Alexander  and  otheta 
against  the  Board  of  Directors  of  Crawford 
County  Letee  District  From  a  decree  dis- 
missing the  complaint  on  demurrer,  plaintlffB 
appeal.  Reversed,  with  dlrecUoDS  to  over- 
rule demurrer  as  to  part  of  the  complaint, 
and  sustain  It  as  to  another  part 

Hill,  Brizzolara  &  Fltzhugh,  Jesse  Turner, 
and  S.  R.  Chew,  for  appellants.  B.  L.  Mat- 
lock and  Rose,  Hemingway,  Cantrell  tt  Lough- 
borough, tor  appellee. 

McCULLOOH,  C.  J.  This  action  involves  an 
attack  by  landowners  on  the  validity  of  an 
act  and  an  amendatory  act  of  the  Oeaen! 
Assembly  of  1909  creating  Levee  District 
No.  1  of  Crawford  county.  Ark.,  the  name 
and  style  of  the  organization  being  stated 
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In  the  act  as  '^oerd  of  Directors  of  the 
Crawford  County  Levee  District."  The  orig- 
inal act,  approved  March  15,  1909,  contains 
the  following  section  relating  to  asseaamentB 
to  defray  the  cost  of  bnilding  and  maintain- 
ing the  levee:  "That  for  the  purpose  of 
building,  repairing  and  maintaining  the  levee 
aforesaid,  and  for  the  purpose  of  paying  such 
sums  as  may  be  necessary  for  the  condemna- 
tion of  property  as  hereinbefore  provided 
and  for  carrying  into  effect  the  objects  and 
purposes  of  this  act,  the  board  of  directors 
of  Crawford  county  levee  district  shall  have 
power,  and  It  Is  hereby  made  their  duty,  to 
assess  and  levy,  annually,  a  tax  upon  the 
valuation  as  It  shall  appear  each  year  upon 
the  real  estate  assessment  book  of  Crawford 
eooBty,  Arkansas:  upon  all  lands  and  real  es- 
tate wiain  said  district ;  provided,  further, 
that  no  error  in  the  names  of  (or)  residence 
of  the  owner  of  the  land  or  real  estate,  or 
the  description  thereof,  shall  invalidate  said 
assessment  and  levy  of  taxes,  if  a  suflSdent 
description  is  given  to  ascertain  where  the 
lands  or  real  estate  is  situated.  Whenever 
the  board  of  dlrecftors  may  deem  It  advisable, 
tbey  may  employ  one  or  more  competent 
sarveyors  whose  duty  it  shall  be  to  survey 
any  or  all  of  the  lands  of  the  district,  as  they 
may  be  directed  by  the  board,  for  the  pur- 
pose of  ascertaining  the  lands  subject  to  tax- 
ation hereunder."  Section  4,  p.  163,  Acts 
lOOe.  The  act  approved  April  23,  1909, 
amended  section  4  of  the  original  act  as  fol- 
lows: "That  for  the  purpose  of  building, 
acquiring,  repairing  and  maintaining  the  lev- 
ee aforesaid  and  for  tbe  purpose  of  paying 
such  sums  as  may  be  necessary  for  the  con- 
demnation of  property  as  hereinbefore  and 
hereinafter  provided,  and  for  carrying  into 
effect  the  objects  and  purposes  of  this  act, 
the  board  of  directors  of  the  Crawford  coun- 
ty levee  district  shall  have  power,  and  it 
ts  hereby  made  their  duly  to  assess  and  levy 
annually  a  tax  upon  the  valuation  of  the 
real  estate.  Including  the  Increased  value  or 
betterments  estimated  to  accrue  from  protec- 
tion given  against  floods  from  the  Arkansas 
river  by  said  levee;  and  upon  all  lands  and 
real  estate  within  said  levee  district  as  the 
same  shall  be  assessed  by  a  board  of  as- 
sessors as  Is  hereinafter  provided  *  •  • 
and  such  board  of  assessors  shall  make  an 
assessment  of  all  the  lands  in  said  dis- 
trict in  a  book  or  books  provided  by  the 
board  for  that  purpose.  The  said  lands  shall 
be  entered  upon  said  book  or  books  in  con- 
vralent  subdivisions  as  surveyed  by  the 
United  States  government,  in  appropriate 
columns  showing  the  names  of  tbe  owners 
of  said  lands,  a  description  of  said  lands, 
showing  the  number  of  acres  In  cultivation 
and  in  woods  as  nearly  as  said  assessors 
can  ascertain  without  measurement,  the  val- 
ue thereof  as  estimated  Increased  by  levee 
protection.  *  *  •  That  the  assessors  shall 
make  their  assessment  at  snch  times  as  they 


may  be  directed  to  do  so  by  the  board  of  di- 
rectors and  shall  place  in  the  hands  of  the 
president  of  the  board  of  directors  their 
report  of  said  assessment;  thereupon  the 
president  of  the  board  of  directors  shall 
cause  a  notice  to  be  published  •  •  •  call- 
ing on  the  landowners  aggrieved  1^  reason 
of  the  assessment  to  appear  on  the  day 
therein  named  before  the  board  of  assessors 
at  a  place  of  meeting  to  be  named  in  said 
notice,  for  the  purpose  of  having  «my  wrong- 
ful or  erroneous  assessments  corrected ;  that 
after  said  notice  shall  have  been  given,  the 
assessors  shall  meet  ^t  the  place  named  In 
said  notice  on  the  day  mentioned  therein, 
and  shall  bqar  any  complaint  of  landowners 
and  persons  Interested  and  adjust  any  errors 
or  wrongful  assessments,  and  their  asaess- 
mento  as  adjusted  shall  be  the  assessment 
of  said  levee  district  until  the  next  assess- 
ment shall  be  ordered  by  tbe  board  of  direc- 
tors." Laws  1909,  p.  472.  The  chanceUor 
sustained  a  demurrer  to  the  complaint,  and 
the  plaintiffs,  after  declining  to  amend  and 
suffering  a  decree  to  be  entered  dismissing 
the  complaint  for  want  of  equity,  appealed 
to  this  court  • 

The  whole  statute,  as  originally  enacted 
and  as  amended.  Is  assailed  on  the  ground 
that  the  Legislature  exceeded  its  powers  In 
attempting  to  create  by  direct  legislation  a 
district  for  local  improvements  outside  of  a 
city  or  town,  to  be  paid  for  out  of  special 
assessments,  without  providing  some  method 
of  obtelnlng  the  consent  of  the  property 
owners  within  the  district  to  be  affected. 
That  question  has  never  been  expressly  de- 
cided by  this  court.  Craig  v.  Rnssellvllle 
Waterworks  Improvement  Dist,  84  Ark.  390, 
105  S.  W.  867,  Involved  that  question  as  to 
Improvement  dlstricte  In  cities  and  towns, 
and  the  court  held  that  such  a  statute  was 
void  by  reason  of  Its  failure  to  provide  for 
obtaining  the  consent  of  the  property  own- 
ers. The  court  based  its  conclusion  entirely 
on  the  provision  of  the  Constitution  relating 
to  Improvement  districts  In  cities  and  towns. 
Tbe  court  in  disposing  of  that  case  said:  "It 
(the  constitutional  provision  referred  to) 
created  a  vested  property  right  in  owners  of 
real  estate  in  cities  and  towns.  It  is  a  guar- 
anty to  them  that  their  property  shall  not 
be  taxed  for  local  Improvements  except  up- 
on an  ad  valorem  basis,  and  upon  the  con- 
sent of  a  majority  in  value  of  those  to  be 
affected  by  such  improvement  Having  this 
constitutional  guaranty  that  their  property 
shall  not  be  subject  to  assessment  except  in 
this  manner,  then,  until  it  is  assessed  in  this 
manner,  they  have  a  right  to  object  to  any 
taxation  upon  it  for  the  purpose  of  local  Im- 
provements. •  •  •  It  is  not  the  province 
of  the  Legislature  to  determine  whether  such 
consent  has  been  obtained  as  a  basis  for 
the  improvement  Its  province  Is  to  create  a 
procedure  for  obtaining  such  consent  and  a 
forum  to  determine  whether  such  consent  is 
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obtained."  The  Constltntlon  Is  sUent  as  to 
ImproTemoit  districts  outside  of  cities  and 
towns,  and  of  this  the  court  in  the  Cralgr 
Case,  supra,  spoke  as  follows:  *7hls  re* 
Btrlctlon  only  reaches  to  local  Improvements 
In  cities  and  towns,  and  leaves  the  General 
Assembly  free  to  ezerdse  Its  sovereign  will 
In  this  respect  elsewhere  in  the  state.  The 
power  to  create  districts  for  local  improve- 
ments and  to  provide  a  method  for  taxation 
therein,  and  the  breadth  of  that  power,  end 
the  narrow  scope  of  Judicial  Inqi^ry  Into  it, 
have  been  considered  by  this  court  in  re- 
cent cases."  This,  of  course,  must  be  treat- 
ed as  dictum,  so  far  as  it  attempted  to  decide 
the  question  now  before  us,  though  It  was 
pertinent  in  the  discussion  of  the  questions 
then  before  the  court  Undoubtedly  this  court 
has  in  many  cases  treated  the  question  as 
settled  that  the  Legislature  may  create  Im- 
provement dlstricis  outside  of  cities  and 
towns  without  providing  for  obtaining  the 
consent  of  the  property  owners.  Altheimer  v. 
Plum  Bayou  Levee  Dist,  79  Ark.  229,  95  S. 
W.  140;  St  U  8.  W.  R.  Co.  v.  Red  Klver 
Dlst,  81  Ark.  662,  99  8.  W.  843 ;  CofTman  T. 
Drainage  Dlst,*  83  Ark.  64,  103  8.  W.  179; 
Sudberry  v.  Graves,  83  Ark.  344,  103  S.  W 
728.  The  general  statute  of  this  state  au- 
thorizing the  formation  of  drainage  districts 
by  order  of  the  county  court  contains  no  pro- 
vision for  ascertaining  the  will  of  the  prop- 
erty owners,  and  does  not  make  the  author- 
ity of  the  county  court  depend  on  a  petition 
signed  by  a  majority  of  such  owners;  yet 
the  court  has  repeatedly  sustained  assess- 
ments levied  pursuant  to  the  terms  of  this 
statute.  Cribbs  v.  Benedict  64  Ark.  5S5, 44  S. 
W.  707;  Brown  v.  Henderson,  66  Ark.  302, 
60  8.  W.  601 ;  Driver  v.  Moore^  81  Ark.  80, 
98  8.  W.  734;  Sudberry  v.  Graves,  supra; 
Ritter  T.  Drainage  Dlst,  78  Ark.  681,  94 
S.  W.  711 ;  Chapman  &  Dowey  Land  Co.  y. 
Wilson,  91  Ark.  80,  120  S.  W.  891. 

An  examination  of  the  (pinions  in  those 
cases  will  disclose  the  fact  that  almost  ev- 
ery conceivable  objection  was  raised  to  the 
validity  of  the  statute  and  proceedings,  but 
this  point  was  never  suggested  nor  express- 
ly decided.  It  Is  true  the  power  of  the  court 
in  the  drainage  statute  Is  made  dependent 
upon  a  finding  that  the  Improvement  will  be 
conducive  to  the  public  health  or  welfare,  or 
that  It  will  be  a  public  utility  or  benefit  and 
for  this  reason  the  power  may  be  referable 
to  the  police  power.  But  still  the  formation 
of  the  district  is  authorised  without  the  con- 
sent of  a  majority  of  the  property  owners 
where  the  improvonent  will  be  of  public 
benefit  In  Sudberry  r.  Graves,  supra,  we 
followed  the  Supreme  Court  of  the  United 
States,  holding  that  it  is  within  the  power 
of  the  Legislature  to  ascertain  directly  the 
amount  of  benefits  and  to  levy  assessments 
without  delegating  the  power  to  do  those 
things  to  a  subordinate  agency.  We  con- 
ceive the  question  now  before  us  to  fall  with- 
in that  principle.    There  being  no  constitu- 


tional hindrance,  the  Legislature  may.  In 
the  exercise  of  the  sovereign  power,  ascer- 
tain in  its  own  way  the  will  of  the  property 
owners  to  be  afFected  by  the  local  improve- 
ment and  create  the  district  and  levy  as- 
sessments for  the  construction  of  an  Im- 
provement This  falls  within  the  legislative 
power  to  legislate  for  the  benefit  of  the  whole 
state  or  for  the  special  benefit  of  any  given 
locality  thereof.  We  find  many  expressions 
in  the  authorities,  so  ably  and  interesting- 
ly discussed  by  counsel  for  defendants,  which 
sustain  their  contention,  that  assessments  for 
local  Improvements  must  be  based  on  the 
consent  of  a  majority  of  those  who  are  to 
be  taxed;  but  on  a  careful  consideration  we 
are  of  the  opinion  that  the  views  we  have  an- 
nounced are  sound  and  are  in  accord  with 
our  previous  decisions.  The  validity  of  the 
amendatory  act  of  April  23,  1909,  Is  chal- 
lenged on  the  ground  that  it  authorizes  as- 
sessments based  on  valuation  as  Increased 
by  the  improvement  The  act  clearly  states 
that  the  assessment  shall  be  levied  on  "the 
valuation  of  the  real  estate,  including  the 
Increased  value  or  betterments  esttmated  to 
accrue  from  protection  given  against  floods." 
The  assessors  are  authorized  to  ascertain  the 
value  of  said  lands  "as  estimated  Increased 
by  levee  protection,"  and  "the  assessments 
as  adjusted  shall  be  the  assessment  of  said 
levee  district  until  the  next  assessment  shall 
be  ordered  by  the  board  of  directors."  It 
is,  we  think,  well  settled  by  authority  tliat 
assessments  for  local  Improvements  must  be 
based  on  special  benefits  to  accrue  there- 
from, and  must  be  laid  In  substantial  pro- 
portion to  such  benefits,  and  not  in  excess 
thereof.  This  principle  is  nowhere  better  ex- 
pressed than  by  Special  Justice  Cockrlll  in 
delivering  the  opinion  of  the  court  in  Klrst 
V.  Imp.  Dist,  86  Ark.  1,  109  S.  W.  526,  as 
follows:  "Special  assessments  for  local  Im- 
provements find  their  only  Justification  in 
the  peculiar  and  special  benefits  which  such 
Improvements  bestow  upon  the  particular 
property  assessed.  Any  exaction  In  excess 
of  the  special  benefit  is,  to  the  extent  of  such 
excess,  a  taking  of  property  without  com- 
pensation. Notwithstanding  those  principles 
so  firmly  settled,  and  in  spite  of  Norwood  t. 
Baker,  172  U.  8.  270  [19  Sup.  Ct  187,  43  L. 
Ed.  443],  it  has  been  repeatedly  held  by  the 
Supreme  Court  of  the  United  States  and 
this  court  that  an  act  of  the  Legislature  pro- 
viding for  the  assessment  of  the  cost  of  a 
local  Improvement  according  to  the  value  of 
the  property  itself  Is  not  arbitrary,  and  is 
not  in  conflict  with  the  federal  Constitution. 
These  decisions  are  based  on  the  principle 
that  it  must  be  assumed  that  the  Legislature 
in  adopting  such  a  method  has  determined 
that  the  amount  of  benefits  will  accrue  In 
proportion  to  the  value  of  the  property  it- 
self, and  thus  the  assessment  is  still  accord- 
ing to  benefits,  within  the  meaning  of  Che 
law."  Judge  Rlddick,  speaking  for  the  ma- 
jority of  the  court  in  Ahem  t.  Bd.  imp. 
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DiBt,  69  Ark.  68,  61  8.  W.  675,  said:  "It 
has  often  been  decided  that  the  only  sound 
prlndple  npon  which  assessments  for  local 
ImproTements  can  stand  Is  that  the  prop- 
erty assessed  Is  specially  and  peculiarly  ben- 
efited by  the  improvement  If  this  be  the 
basis  npon  which  snch  assessments  rest,  then 
the  most  equitable  method  of  apportioning 
the  burdm  among  the  property  holders  of 
the  district  la  by  assessment  in  proportion 
to  benefits."  The  opinions  in  many  other 
cases  exiuresa  the  same  idea.  It  has  also 
been  held  in  many  of  the  cases  that  local 
assessmoits  may  be  based  on  valnation  of 
the  property  to  be  benefited,  but  it  is  always 
explained  that  this  Is  on  the  theory  that  the 
Legislature  has  determined  that  the  benefits 
will  accrue  in  proportion  to  the  value  of  the 
land,  and  that  the  coui:ts  should  respect  that 
determination.  Judge  Riddll;k  explained  that 
in  the  Ahem  Case,  supra,  and  In  the  case 
of  St  Louis  S.  W.  B.  Co.  T.  Board  of  Direct- 
ors, 81  Ark.  562,  99  S.  W.  843,  we  said:  "The 
fact  that  the  assessment  is  made  upon  the 
whole  value  of  the  property  does  not  imply 
that  it  is  not  also  according  to  the  benefits 
to  accrue  from  the  Improvement  for  it  is 
not  an  arbitrary  or  unreasonable  method  of 
ascertaining  the  amount  of  the  benefits  to 
assume  that  they  will  accrue  in  proportion 
to  the  actual  value  of  the  whole  property. 
The  Legislature  acted  upon  this  assumption 
in  providing  that  the  assessments  should  be 
fixed  according  to  value,  and  we  cannot  say 
that  It  Is  arbitrary  or  unreasonable." 

We  have  never  held,  nor  are  we  aware 
that  any  other  court  has  ever  held,  that  as- 
sessments for  local  Improvements  may  be 
assessed  according  to  value  as  such,  but  such 
assessments  are  always  sustained  distinctly 
upon  the  assumption  that  the  benefits  will 
accrue  in  proportion  to  such  value,  and  that 
after  all,  this  is  only  a  method  of  assessing 
the  benefits.  Our  general  statute  as  to  local 
improvements  in  cities  and  towns,  as  orig- 
inally enacted,  provided  for  assessments  ac- 
cording to  valuation  fixed  from  year  to  year 
for  county  taxation.  The  valuation  so  fixed, 
of  course,  included  the  increase  from  year  to 
year.  Nevertheless,  the  assumption  Is  that 
the  benefits  will  continue  to  increase  from 
year  to  year  in  the  same  proportion,  and 
that  Is  the  theory  upon  which  the  assess- 
ments were  sustained. 

But  here  we  have  a  statute  which  author- 
izes assessments  on  valuation  and  benefits. 
It  would  be  a  contradiction  of  terms  to  say 
that  this  was  intended  as  an  assessment  of 
benefits  on  the  assumption  that  the  benefits 
will  accrue  in  proportion  to  the  value  of  the 
land;  for,  If  that  be  true,  why  include  the 
estimated  benefits  in  the  assessment  of  val- 
ues? This  method  of  assessment  necessarily 
excludes  the  idea  that  the  assessment  of  val- 
uation was  intended  as  a  method  of  assess- 
ing the  benefits.  The  injustice  of  this  meth- 
od of  assessment  was  very  aptly  illustrated 
In  the  argument  of  counsel  for  defendant  I 


Let  us  suppose  the  original  value  of  one  tract  ^ 
of  land  in  the  district  to  be  $50  per  acre, 
and  the  estimated  benefits  to  be  |5  per  acre, 
making  the  total  increased  value  by  reason 
of  the  improvement  $66  per  acre.  Another 
tract  may  be  valued  at  $5  per  acre,  and  the 
estimated  benefit  $50  per  acre,  making  the 
increased  valnation  $55  per  acre,  the  same 
as  the  other  tract  Now,  under  this  method, 
both  tracts  are  taxed  precisely  the  same 
amount;  whereas  one  has  received  tenfold  the 
benefits  that  the  other  has  received.  Is  this 
in  accord  with  the  rule  fixed  by  all  courts 
that  the  assessments  must  be  in  proportion 
to  benefits?  A  method  of  assessment  which 
could  result  In  this  way  was  expressly  con- 
demned by  this  court  in  Klrst  v.  Imp.  Dist, 
supra,  as  violative  of  the  uniformity  clause 
of  the  Constitution. 

It  is  earnestly  insisted  that  the  language 
of  this  statute  is  substantially  the  same  as 
that  used  by  the  general  statute  authorizing 
the  formation  of  levee  districts  by  order  of 
the  county  court,  and  that  that  statute  pass- 
ed in  review  before  this  court  In  Overstreet 
V.  Levee  District  80  Ark.  462,  97  S.  W.  676, 
without  condemnation.  In  that  case  the 
method  of  assessment  was  not  called  to  our 
attention,  and  no  objection  was  made  to  it 
on  the  ground  that  the  statute  provided  an 
Improper  basis  of  assessment.  The  question 
now  before  us  was  not  raised,  and  that  case 
cannot  be  treated  as  a  precedent  Besides, 
the  language  of  the  statute  involved  in  the 
Overstreet  Case  is  not  precisely  the  same  as 
the  language  of  the  statute  we  are  now  re- 
viewing, and  we  are  not  called  upon  to  de- 
termine whether  an  assessment  made  pursu- 
ant to  that  statute  would  be  valid.  We  are 
therefore  of  the  opinion  that  the  amenda- 
tory act  Is  void.  It  does  not  necessarily  fol- 
low, however,  that  the  district  is  without 
power  to  proceed  to  perform  its  functions 
and  to  levy  assessments.  The  original  act 
contains  complete  authority,  and  is  not  re- 
pealed by  the  void  amendatory  act  Union 
SawmUl  Co.  v.  Felsenthal,  85  Ark.  346,  108 
S.  W.  217 ;  Beasley  v.  Oravette,  86  Ark.  346, 
110  S.  W.  1053.  The  original  act  is  assailed 
on  the  alleged  ground  that  it  omits  assess- 
ments of  railroad  property,  and  is  void  foe- 
cause  such  omission  destroys  the  equality 
and  uniformity  of  the  taxation.  The  stat- 
ute might  be  sustained,  if  held  not  to  au- 
thorize assessments  of  railroads  on  the  as- 
sumption of  a  legislative  determination  that 
the  railroad  In  the  district  will  not  be  ben- 
efited, and  that  It  was  Included  in  the  dis- 
trict out  of  considerations  of  convenience. 
Stiewel  V.  Fencing  Dist,  71  Ark.  17,  70  S. 
W.  308,  71  S.  W.  247.  But  we  are  clearly 
of  the  opinion  that  the  railroad  in  the  dis- 
trict is  subject  to  assessment  This  is  set- 
tled by  the  decision  of  this  court  in  K.,  C. 
P.  &  G.  B.  Co.  V.  Imp.  Dist,  68  Ark.  376,  69 
S.  W.  248.  The  assessment  of  railroad  prop- 
erty is  certified  down  to  the  county  assessor, 
and  by  him  listed  on  the  county  assessment 
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books  like  other  real  property.  The  board 
of  directors  of  the  levee  district  are  empow- 
ered to  ascertain  the  extent  of  the  railroad 
property  in  the  district,  and  to  cause  it  to 
t>e  extended  for  special  taxation  in  accord- 
ance with  the  assessment  for  county  pur- 
poses. This  accomplishes  the  will  of  the 
lawmakers  in  determining  that  the  railroad 
'  property,  like  other  real  property,  will  re- 
ceive benefits  in  proportion  to  its  assessed 
valuation. 

It  follows  from  what  we  have  said  that 
the  cotirt  erred,  and  the  decree  is  reversed, 
with  directions  to  overrule  the  demurrer  to 
the  complaint,  so  far  as  it  seeks  to  prevmt 
the  enforcement  of  assessments  under  the 
amendatory  act  of  April  23.  1909,  but  to  sus- 
tain the  demurrer  in  so  far  as  an  attack  is 
made  upon  the  right  to  levy  assessments  un- 
der the  original  act  of  March  15,  1909,  and 
to  make  sale  of  bonds  authorized  by  the  stat- 
ute. 


CALDWELL  v.  NICHOL. 
(Supreme  Court  of  Arkansas.    Jan.  30,  1911.) 

1.  BviDKNOB  (I  123*)  — Res  GESia;  —  State- 
UKNT  AiTEB  Event. 

A  Statement  by  a  night  watchman  of  a 
livery  stable,  made  the  next  morning,  as  to  an 
accident  to  a  horse  during  the  night,  was  not 
a  part  of  the  res  gestte. 

[Ed.  Note.— For  other  cases,  lee  Evidence, 
Cent  Dig.  H  351-3G8 ;   Dec.  Dig.  i  123.*] 

2.  EvinEROB  (I  242*)— AninSBioNS  bt  Agent 
—Scope  of  Authobitt. 

Evidence  of  a  statement  by  a  night  watch- 
man of  a  livery  stable  that  he  fonnd  the  gate 
of  an  injured  horse's  stall  npon  the  animal  was 
not  competent  against  the  livery  man  as  an  ad- 
mission of  bis  agent,  not  being  within  the  scope 
of   the   watchman's   authority. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Ii  898-«07;    Dec.  Dig.  |  242.*] 

8.  LiVKBT  Stable  Kespkbs  (f  7*)— Cabe  of 

HOBSES  AND  VERICI.B8— "ObDIHABT  CaBE." 

A  livery  man  is  liable  for  injuries  to  horses 
in  bis  care  only  when  caused  by  ills  lack  of 
ordinary  care,  which  is  tliat  care  an  ordinary 
man  would  exercise  over  his  own  similar  prop- 
erty under  like  conditions. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
Keepers,  Cent.  Dig.  |  6;   Dec.  Dig.  {  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6029-5042;  vol.  8,  pp.  7739,  7740.] 

4.  Tbial    (I   252*)  —  iNSTBUCnONB— Apflica- 
BiLiTT  TO  Evidence. 

An  instruction  iMtaed  on  facts  not  shown 
by  the  evidence  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  506-612;    Dec.  Dig.  {  252.*] 

5.  Livebt  Stable  Keefebs  (t  7*)— Cabe  or 

HOBSES  —  OWNEB'S   KnOWLEDOE  OF  DEFEO- 

tivb  Stall— Estoppel. 

The  knowledge  of  the  owner  of  a  horse 
injured  in  a  livery  stable  that  for  a  long  time 
it  bad  been  kept  in  a  certain  stall  did  not 
estop  him  from  asserting  the  negligence  of  the 
livery  man  in  keeping  him  in  a  defective  one. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
Keepers,  Cent.  Dig.  {  6;    Dec.  Dig.  I  7.*] 


&  LiTKBT  Stable  Kekpkbi  (|  7*)— Gabe  of 

HOBSES— OWREB'S    KnOWLEDOE    OF    Defkc- 

.  tivb  Stalin-Assumption  of  Bjsk. 

Where  a  horse  kept  in  a  livery  stable  was 
injured  through  an  alleged  defective  stall,  the 
owner  did  not  assume  die  risk  of  injury  by  tiia 
knowledge  of  the  stall's  condition,  for  the  livery- 
man was  Irannd  to  use  ordinary  care  in  provid- 
ing a  reasonably  safe  one. 

[Ed.  Note.— For  other  cases,  see  Lively  Stable 
Keepers,  Cent  Dig.  f  6;  Dec.  Dig.  {  7.*] 

Appeal  from  <:!ircult  Court,  Jefferaon  Coun- 
ty;   Antonio  B.  Grace,  Judge. 

Action  by  O.  M.  Nlcbol  against  D.  A.  Oald- 
well.  From  a  judgment  for  plaintlfT,  de- 
fendant api>eala.    Reversed  and  remanded. 

Crawford  &  Hooker,  for  appellant  Wliite 
&  Alexander,  for  appellee. 

McCULLOCH,  C.  3.  The  defendant,  D. 
A.  Caldwell,  is  the  k^per  of  a  livery  stable 
in  the  city  of  Pine  Bluff,  and  stabled  the 
plaintiff's  horse  for  hire.  The  horse  had 
lieen  kept  in  the  same  stable  and  in  the 
same  stall  before  defendant  purchased  the 
stable.  Early  one  morning,  tiefore  day- 
break, the  horse  was  found  with  a  t»t>kai 
leg,  and  had  to  be  killed,  as  the  vetemari- 
ans,  who  were  called  in,  decided  that  the 
fractured  limb  could  not  be  successfully 
treated. 

The  plaintiff  sues  to  recov«  the  valne  of 
the  horse,  alleging  that  the  injury  occurred 
by  reason  of  negligence  on  the  part  of  de- 
fendant In  failing  to  keep  the  horse  in  a 
suitable  stall.  The  stall  was  provided  with 
a  lattice  gate  about  four  feet  bigita,  being 
about  12  or  15  inches  above  the  floor;  the 
lattices  being  several  inches  apart  so  that 
a  horse's  foot  could  go  through  the  spaces 
between,  and  it  is  alleged  in  the  complaint 
that  the  negligence  of  the  d^endant  con- 
sisted of  having  a  gate  of  that  kind  swung 
alwve  the  ground  in  the  manner  indicated, 
and  that,  by  reason  of  such  improper  con- 
struction of  the  gate  and  the  distance  from 
the  ground,  the  horse  got  his  foot  under  the 
gate  or  through  the  opening  between  the 
lattices,  and,  in  trying  to  free  himself,  broke 
his  leg.  The  defendant  answered,  denying 
the  charge  of  negligence  in  the  construction 
of  the  gate,  and  denying  that  the  horse  was 
injured  by  getting  his  foot  hung  under  the 
gate  or  through  the  opmings  therein.  A  Jury 
trial  resulted  in  a  verdict  for  the  plaintiff, 
and  defendant  has  appealed. 

No  witness  who  testified  in  the  case  saw 
the  horse  in  the  position  the  horse  was  in 
when  first  discovered  with  the  fractured 
limb.  A  negro  named  Tom  Morrow,  who 
was  night  watchman  in  the  stable,  first  dis- 
covered the  horse's  conditimi,  and  Teported 
it  by  telephone  to  Dr.  Smith,  a  veterinary, 
and  the  latter  reported  the  matter  to  tlie 
plaintiff  and  defendant  Dr.  Smith  was  the 
first  to  get  to  the  stable,  and  he  found  the 
horse  standing  outside  of  the  stall  and  in 
another  part  of  the  stable.     The  leg  was 
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broken  abore  the  hock — a  oompoand  frac- 
ture. There  were  no  acratchee  nor  bmlaes 
on  the  horae  except  the  broken  akin  where 
the  bone  protruded,  and  there  appeared  to 
be  no  hair  mbbed  off  at  any  place.  It  was 
largely  a  matter  of  Bi)ecuIation  among  the 
witnesses  aa  to  the  precise  manner  In  which 
the  leg  came  to  be  broken.  The  theory  of 
the  plaintiff  was  that  the  horae  got  his  foot 
or  leg  through  one  of  the  spaces  between  the 
lattices,  and.  In  trying  to  free  himself,  fell 
and  broke  his  leg.  The  plaintiff  disclaimed 
any  contention  that  the  horae  got  his  leg 
hung  under  the  gate.  The  theory  of  the  de- 
fendant was  that  the  horse  In  some  manner 
f^  on  his  leg  in  getting  up.  and  broke  It, 
and  then  fell  on  the  gate  and  broke  that 
The  testimony  adduced  by  defendant  tended 
to  allow  that  the  gate  was  mashed  down, 
tbe  upper  hinge  having  been  entirely  broken 
off,  appearing  to  have  been  mashed  down- 
ward, and  the  gate  waa  swinging  on  the 
lower  hinge,  which  was  also  to  some  extent 
bent  downward. 

The  plaintiff  was  permitted,  over  defend- 
ant's objection,  to  testify  that,  when  he  got 
to  the  stable  that  morning,  he  asked  Tom, 
tbe  watdunan,  "How  did  you  find  that  gate?" 
and  that  the  latter  replied,  "I  found  that 
gate  on  top  of  the  horse."  This  is  assigned 
as  error.  The  statement  waa  prejudicial  to 
defendant,  for  it  tended  to  establish  plain- 
tiff's theory  of  the  case,  and  to  refute  the 
defendant's  theory  that  the  horse  fell  on 
tbe  gate  and  broke  it  down  In  trying  to  get 
out  of  the  stall  after  his  leg  was  fractured. 
The  statement  was  Inadmissible  as  a  part 
of  tbe  res  gestse,  and  it  was  not  competent 
as  an  admission  of  defendant's  agent,  not 
being  made  in  the  scope  of  his  authority. 
Stecher  (Cooperage  Works  y.  Steadman,  78 
Ark.  381,  94  S.  W.  41.  The  law  applicable 
to  this  case  has  been  anmranced  by  this 
court  in  Bigger  v.  Acree,  87  Ark.  818,  112 
S.  W.  879,  23  U  R.  A.  (N.  S.)  187,  as  fol- 
lows: "A  livery  stable  keeper  for  hire  Is  re- 
iivired  to  use  ordinary  care  of  the  animals 
committed  to  his  charge.  And  he  is  liable 
for  the  injuries  to  horses  placed  in  his 
charge  when,  and  only  when,  such  injuries 
are  occasioned  by  negligence  on  his  i>art 
The  ordinary  care  required,  according  to  the 
familiar  definition,  is  that  degree  of  care 
which  a  person  of  ordinary  prudence  would 
take  of  the  property,  under  the  same  clrcum* 
stances,  if  it  were  his  own.' "  We  are  of 
tbe  opinion  that  the  circuit  court  submitted 
this  case  to  tbe  Jury  upon  instructions  In 
harmony  with  the  above  announcement  of 
tbe  law,  and  that  the  evidence  was  suf- 
ficient to  Justify  a  submission  to  the  Jury  of 
tbe  question  whether  or  not  the  defendant 
was  guilty  of  negligence  in  failing  to  exer- 
cise ordinary  care  in  providing  a  reasonably 
safe  stall  In  which  to  keep  tbe  horse.  The 
following   Instruction   asked    by    defendant 


waa,  we  think,  properly  refused:  "If  yon 
find  from  the  evidence  that  the  plaintiff  se- 
lected the  stall  in  which  the  horse  was  kept, 
or  that  he  had  been  having  the  horse  kept 
in  the  same  stall,  or  in  one  of  the  same 
kind  with  the  same  kind  of  gate,  while  the 
stable  was  nfn  by  a  former  stable  ke^wr, 
then  tbe  plaintiff  cannot  recover,  even  if 
the  horse  did  get  bis  leg  broken  by  getting 
it  through  or  under  the  gate."  There  was 
no  evidence  that  the  plaintiff  selected  the 
stall.'  It  was  the  duty  of  the  defendant,  un- 
der his  contract  as  bailee,  not  the  plaintiff, 
to  select  and  provide  tbe  place  In  which  the 
horse  was  to  be  kept  and  to  exercise  ordi- 
nary care  in  providing  a  reasonably  safe 
place,  and  the  fact  that  the  horse  had  been 
kept  for  a  long  time  in  the  stable  where  he 
was  injured  did  not  estop  him  to  assert  neg- 
ligence on  tbe  part  of  defendant,  and  his 
knowledge  as  to  the  kind  of  stall  did  not  put 
him  in  the  attitude  of  assuming  the  risk  of 
the  danger.  He  was  not  called  on  to  deter- 
mine whether  or  not  the  place  was  safe,  for 
that  was  the  business  of  defendant.  If  he 
had  actually  selected  the  stall  with  that 
kind  of  a  door,  he  might  be  estopped  by  his 
own  choice  of  the  particular  place  where  his 
horse  was  to  be  kept,  but,  as  already  stated, 
there  is  no  evidence  of  his  having  made  the 
selection.  On  the  contrary,  he  testified  that 
he  made  complaint  to  defendant  concerning 
the  sUU. 

For  the  error,  however,  in  admitting  Im- 
proper testimony,  the  Judfmient  Is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 


WILSON  V.  STATE. 
(Supreme  Court  of  Arkansas.     Jan.  30,  1911.) 

Labcent   (I  22*)— Stealing   and   Bbingino 

Propebtt  into  thb  State. 

Kirby's  Die.  i  2100.  providing  that  one 
who  "shall  steal  or  obtain  by  robbery"  prop- 
erty without  tbe  state,  and  bring  it  into  the 
state,  may  be  tried  and  punished  for  larceny. 
does  not  cover  the  case  of  one  merely  receiving 
stolen  property  ont  of  the  state  and  bringing 
it  into  tbe  state. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  {  49 ;  Dec.  Dig.  g  22.»] 

Appeal  from  Circuit  Court,  Craighead  Coun- 
ty; Frank  Smitli,  Judge. 

Joe  Wilson  appeals  from  a  conviction.  Re- 
versed and  remanded  for  new  triaL 

Ooing  &  Brinkerhoff,  for  appellant  Hal 
L.  Norwood,  Atty.  Gen.,  and  Wm.  H.  Rector, 
Asst  Atty.  Gen.,  for  the  State. 

HART,  J.  Appellant  was  convicted  of  tbe 
crime  of  bringing  stolen  property  into  this 
state,  and,  to  reverse  the  Judgment  of  convic- 
tion, has  duly  prosecuted  an  appeal  to  this 
court 

The  testimony  on  tbe  part  of  the  state 
tended  to  show  that  the  property  was  stolen 
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by  appellant  In  the  state  of  Tennessee,  and 
was  brougbt  by  blm  into  thl^&tate.  The  tes- 
timony on  the  part  of  appellant  tends  to 
show  that  be  did  not  steal  the  property,  but 
pnichased  it,  and  that,  if  in  fact  it  had  been 
stolen,  he  did  not  know  it  when  he  bought  it. 
Appellant  was  indicted  under  tfection  2100  of 
Kirby's  Digest,  which  reads  as  follows: 
"Every  person  who  shall  steal  or  obtain  by 
robbery  the  property  of  another,  in  any  other 
state  or  country,  whether  the  same  be  with- 
in the  Jurladictional  limits  of  the  United 
States  or  not,  and  shall  bring  the  same  with- 
in this  state,  may  be  indicted,  tried  and  pun- 
ished for  larceny  in  the  same  manner  as  if 
such  property  had  been  feloniously  stolen  or 
taken  within  this  state;  and  in  any  such 
case  the  larceny  may  have  been  charged  to 
have  been  committed  in  any  county  into  or 
through  which  such  stolen  property  may  have 
been  taken." 

"The  statute  which  authorizes  the  prosecu- 
tion of  a  thief  in  any  county  in  this  state 
where  he  may  be  found  with  property  stolen 
In  another  state  Is  not  abrogated  by  the  pro- 
visions of  the  Constitution  of  1S74,  which  se- 
cures to  parties  a  trial  in  the  county  in  which 
the  crime  was  committed."  State  v.  John- 
son, 38  Ark.  56S.  The  Attorney  General, 
however,  confesses  error  in  this  case  because 
the  court  told  the  Jury  that  it  was  not  essen- 
tial that  the  proof  should  show  that  appellant 
himself  stole  the  goods  in  the  state  of  Ten- 
nessee, but  that  the  requirement  of  the  law 
would  be  met  if  the  evidence  showed  beyond 
a  reasonable  doubt  that  the  appellant  him- 
self stole  the  goods,  or  that  he  was  an  acces- 
sory either  before  or  after  the  fact  to  the 
theft  there.  The  confession  will  be  sustain- 
ed. It  will  be  noticed  that  the  statute  is  di- 
rected against  the  person  who  steals  the 
property,  and  proceeds  upon  the  theory  that, 
where  the  property  was  stolen  in  the  first 
place,  the  act  of  removal  by  the  thief  into 
this  state  constitutes  a  new  taking  here,  and 
this  gives  Jurisdiction  in  Craighead  county, 
where  the  property  was  carried.  It  Is  well 
settled,  however,  that  the  laws  of  the  state 
of  Arkansas  have  no  extraterritorial  efFect. 
If  the  appellant  had  no  connection  with  the 
original  stealing  of  the  goods,  and  was  only 
guilty  of  the  crime  of  receiving  stolen  goods, 
that  crime  was  committed  In  the  state 
of  Tennessee,  and  appellant  cannot  be  pun- 
ished for  it  here  under  section  2100,  Kirby's 
Digest  In  order  to  convict  under  the  stat- 
ute, it  must  be  shown  that  the  person  who 
committed  the  larceny  in  the  first  instance 
brougbt  the  property  into  this  state,  and  in 
this  way  show  a  continuous  felonious  Intent, 
which  is  necessary  to  give  the  courts  of  this 
state  Jurisdiction.  If  appellant  had  no  con- 
nection with  the  original  stealing,  and  his 
only  connection  with  the  crime  was  that  of 
receiving  the  goods  after  they  were  stolen, 


he  committed  no  crime  under  the  statute  in 
question.  1  Biah.  Crlm.  Law,  |{  137,  142; 
1  McClaln's  Crlm.  law,  K  552, 553;  Campbell 
V.  People,  109  IlL  565,  50  Am.  R^.  621;  West 
V.  State,  28  Tex.  App.  1.  11  8.  W.  635;  Bap- 
alje  on  Larceny,  f  63. 

It  follows  that,  the  court  erred  in  giving 
the  instructions  complained  of,  and  the  con- 
fession of  error  of  the  Attorney  General  la 
sustained.  . 

The  Judgment  will  t>e  reversed,  and  the 
cause  remanded  for  a  new  triaL 


BUSSELLVILLE  ANTHRACITE  COAIt 

MINING  CO.  V.  OUITA  COAL  CO. 

(Supreme  Court  of  Arkansas.    Jan.  30,  1911.) 

1.  CoBPOBATioiis  (I  432*)— SaIiK  to  OmOKK— 
iDENTirr  OF  PuBCHABEB— Evidence. 

In  an  action  for  the  price  of  goods  sold, 
evidence  held  to  require  a  findiDg  that  the  goods 
were  sold  to  defendant  corporation,  and  not 
to  its  treneral  manager  as  an  indlTidnal. 

[Ed.  Note.— For  other  cases,  see  Corporatioikih 
Cent.  Dig.  |  173T;   Dec.  Dig.  (  432. •] 

2.  CoBPOBATioNS  (I  521*)— Sale  to  Officeb— 

LlABILITT   OP   COEPOBATION— INSTB0CTIOS8. 

In  an  action  for  the  price  of  goods  sold, 
plaintiff  claimed  that  the  sale  was  by  plaintiff 
as  a  corporation  through  its  manager  to  de- 
fendant another  corporation,  through  its  man- 
ager, and  defentlant  claimed  that  the  sale  was 
to  ItB  manager  as  an  individuaL  The  court 
charged  that,  It  the  managers  of  the  two  cor- 
porations during  the  progress  of  the  sale  under- 
stood  the  transaction  differently,  then  the  court 
would  instmct  that  there  was  no  sale  to  either 
do.fendant  company  or  its  manager,  and,  in  that 
event,  plaintiff  would  be  entitled  to  recover  the 
vaiue  of  the  goods  of  the  defendant  company 
as  proved  by  the  evidence.  Held,  that  such  in- 
struction should  not  be  construed  to  mean  that, 
if  the  parties  did  not  understand  the  trans- 
action, it  would  not  be  a  sale,  even  though  what 
was  at  the  time  said  and  done  would  have 
amounted  in  law  to  a  sale,  since  the  court,  and 
not  the  parties,  must  determine  the  effect  of  the 
transaction,  and  whether  or  not  it  amounted  in 
law  to  a  sale. 

[Ei.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  2097;    Dec.  Dig.  |  621.*] 

3.  APFEAI.  AMD  Ebbob  (|  231»)— Akbiqcoxjs 
iNSTBucnoNB— Specific  Objbctiok. 

Ambiguity  in  an  instruction  given  cannot 
be  taken  advantage  of  on  appeal  nnieas  a  spe- 
cific objection  thereto  was  made  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  129©,  1352;  Dec  Dig.  f 
231;*  Trial,  Cent.  Dig.  |  689.] 

Appeal  from  Circuit  Court  Pope  County; 
Hugh  Barham,  Judge. 

Action  by  the  Oulta  Coal  Company 
against  the  Russeilvllle  Anthracite  Coal  Min- 
ing Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Brooks,  Hays  &  Martin,  for  appellant  B. 
B.  Wilson,  for  appellee. 

FBAUBiNTHAIj,  J.  This  was  an  action 
instituted  by  the  Ouita  Coal  Company,  the 
plaintiff  below,  to  recover  from  the  defend- 
ant the  Russeilvllle  Anthracite  Coal  Mining 
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Company,  tbe  balance  due  for  the  purchase 
price  of  a  lot  of  machinery,  rails,  and  other 
articles  which  It  claims  that  It  sold  to  de- 
fendant. There  Is  no  question  made  relative 
to  the  items  claimed  to  have  been  sold,  or 
as  to  the  price  thereof,  or  as  to  the  amount 
of  the  payment  made  thereon.  The  defend- 
ant denies  solely  that  It  purchased  any  of 
the  property,  the  purchase  money  of  which 
is  sued  for,  from  the  plalntUf.  The  defend. 
ant  Is  a  corporation  and  one  H.  W.  Barrett 
is  a  large  stockholder  thereof  and  Its  general 
manager.  The  plaintiff  Is  also  a  corporation 
and  one  J.  P.  Hoye  Is  its  manager.  The  tes- 
timony proves  that  the  contract  for  the  sale 
and  purchase  of  the  above  property  was 
made  by  and  between  the  plaintiff's  manager 
and  said  H.  W.  Barrett,  and  that  all  said 
property  was  finally  actually  received  and 
used  by  the  defendant.  It  Is  contended  by 
the  defendant,  however,  that  the  property 
was  purchased  by  H.  W.  Barrett  Individual- 
ly, and  that  he  then  sold  same  to  defendant, 
who  pnld  blm  therefor.  The  plaintiff  con- 
tends that  it  sold  the  property  to  the  defend- 
ant through  Its  general  manager,  Barrett. 
The  sole  question  Involved  In  this  case  Is 
whether  or  not  the  property  was  purchased 
by  H.  W.  Barrett  Individually  for  hhnself, 
or  whether  the  property  was  sold  to  him  as 
the  general  manager  of  and  for  the  defend- 
ant. This  was  a  question  of  fact,  and  pe 
cnllarly  within  the  province  of  a  jury  to  de- 
termine. The  court  Instructed  the  Jury,  in 
effect,  that  it  devolved  upon  the  plaintiff  to 
prove  by  the  preponderance  of  the  testimony 
that  it  sold  the  property  to  the  defendant  be- 
fore it  could  recover.  Among  other  instruc- 
tions It  gave  the  following:  "(3)  If  Mr.  Bar- 
rett was  there  in  his  individual  capacity  and 
bougbt  this  property,  and  then  sold  It  to 
this  defendant  company,  •  •  •  then  the 
plaintiff  cannot  recover,  and  you  will  find 
for  the  defendant." 

The  jury  returned  a  verdict  In  favor  of 
the  plaintiff,  and  we  think  that  there  was 
sufficient  evidence  to  warrant  them  In  re- 
tnmlng  the  verdict  they  did.  In  fact,  we 
are  of  the  opinion  that  not  only  Is  the  great 
preponderance  of  the  evidence  In  favor  of 
their  finding,  but  that  virtually  the  uncon- 
tradicted testimony  supports  It.  It  Is  con- 
ceded by  H.  W.  Barrett  In  his  testimony  that 
he  was  the  general  manager  of  defendant's 
business,  and  that  he  had  full  authority  to 
purchase  this  property  for  It  He  claimed 
that  he  bought  the  property  Individually  be- 
cause he  had  a  disputed  claim  for  damages 
against  some  of  the  stockholders  of  plaintiff, 
or  against  the  plaintiff  Itself,  and  that  he 
desired  to  use  that  claim  as  a  set-off  against 
the  purchase  price  of  this  property.  But  he 
made  statements  to  witnesses,  which  he  did 
not  deny,  that  at  the  time  he  made  the  pur- 
chase of  the  property  he  did  not  Intimate 
that  he  was  purchasing  It  for  himself  In- 
dlTldoally,  and  was  careful  not  to  let  the 
seller  know  this,  for  the  reason  that  be  knew 
]3iS.W.-40 


It  would  not  sell  to  him  individually  on  ac- 
count of  the  disputed  Individual  claim  which 
he  desired  to  use  as  a  set-off  against  the 
purchase  price.  Mr.  Hoye,  the  plaintlfTs  - 
manager,  testified,  however,  that  he  not  only 
sold  the  property  to  Barrett  acting  in  bis 
capacity  as  defendant's  general  manager,  but 
that  at  the  time  of  and  before  the  sale 
they  spoke  of  the  fact  that  the  defendant 
needed  the  property  In  Its  mines  and  works, 
and  that  Barrett,  before  consummating  the 
trade,  made  Inquiry  of  some  of  defendant's 
employes  to  learn  whether  or  not  the  pumps 
and  other  portions  of  the  property  purchased 
could  be  satisfactorily  used  by  defendant  at 
Its  mines.  And  this  testimony  we  think  was 
virtually  undisputed.  In  addition  to  this,  It 
appears  that,  while  Barrett  was  Interested 
as  a  stockholder  In  a  number  of  companies 
which  were  operating  mines  and  could  have 
used  this  property,  he  Individually  did  not 
own  or  operate  a  mine,  and  had  no  Individ- 
ual use  for  this  property.  He  claims  that 
be  bought  the  property  Individually  without 
making  definite  statement  to  that  effect  to 
the  seller,  and  that  be  Immediately  resold  It 
to  the  defendant,  but  he  does  not  claim  that 
either  he  or  the  defendant  ever  made  a 
transaction  of  this  character  either  before  or 
since  this  purchase,  or  that  he  at  the  time 
Intimated  to  the  seller  that  this  was  the 
character  or  purpose  of  the  purchase.  The 
property  was  Immediately  shipped  partly  by 
wagon  and  partly  by  rail.  The  portion  that 
was  shipped  by  wagon  was  delivered  direct- 
ly to  defendant  at  Its  mines,  and  the  portion 
that  was  sent  by  rail  was  shipped  to  Russell- 
rllle  the  nearest  railroad  station  to  defend? 
ant's  mines,  whence  It  was  then  delivered  to 
defendant  at  its  mines.  The  witness  &arre'tt 
did  not  testify  at  what  time  he  made  the 
alleged  sale  of  this  property  to  defendant, 
or  that  its  board  of  directors  authorized  any 
purchase  of  it  from  him,  or  that  any  of  de- 
fendant's ofilcers  made  a  contract  with  him 
to  purchase  it  from  him.  From  the  actual 
things  that  were  done  and  said  when  the  sale 
was  made  and  from  the  facts  attending  the 
delivery  of  'the  property  to  defendant,  we' 
think  that  the  undisputed  testimony  In  effect 
shows  that  the  sale  of  this  propert.v  was 
made  to  the  defendant,  and  not  to  Barrett 
Individually.  It  Is  urged  that  the  court 
erred  in  giving  the  following  Instruction  to 
the  jury:  "(4)  If  you  find,  however,  that  Mr. 
Hoye  and  Mr.  Barrett  in  the  progress  of  the 
sale  understood  the  transaction  dlffevently, 
then  the  court  would  Instruct  you  that  there 
is  no  sale  to  either  Barrett  or  the  defendant 
company,  and,  in  that  event,  the  plaintiff 
would  be  entitled  to  recover  the  value  of  the 
goods  of  the  defendant  company  as  proven 
by  the  evidence."  The  manifest  purpose  of 
this  Instruction  was  to  tell  the  jury  that,  if 
the  minds  of  the  parties  did  not  meet  at  the 
time,  then  there  was  no  valid  sale,  and  that 
in  such  event  plaintiff  could  recover  the  val- 
ue of  the  property  from  defendant,  if  it  had 
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converted  It  to  Its  own  use.  The  court,  we 
think,  did  not  mean  and  the  Jury  could  not 
hare  understood  It  to  mean  by  this  Instrnc- 
'  tlon  that.  If  the  parties  did  not  understand 
the  transaction.  It  would  not  be  a  sale,  even 
though  what  was  at  the  time  said  and  done 
would  have  amounted  in  law  to  a  sale.  The 
court,  of  course,  and  not  the  parties,  must 
determine  the  effect  of  the  transaction  had, 
and  whether  or  not  such  transaction  amount- 
ed In  law  to  a  sale.  But,  If  this  Instruction 
was  open  to  the  objection  that  It  was  am- 
biguous, It  was  the  duty  of  defendant  to 
make  a  specific  objection  thereto,  so  that 
the  attention  of  the  court  could  have  been 
directed  to  such  ambiguity  in  the  language 
used  and  corrected  It  This  was  not  done, 
and  the  defendant  cannot  now  complain  of 
such  an  error.  But  we  think,  furthermore, 
that  this  instruction,  If  erroneous,  was  not 
prejudicial,  because  under  the  undisputed 
testimony  the  plaintiff  was  entitled  to  re- 
cover. 
The  Judgment  is  afllrmed. 


HATES  et  al.  t.  MARTIN  et  ai 
(Supreme  Court  of  Arkansas.     Jan.  30,  1911.) 

1.  Dkeos  (i!  207,  206*)  —  Etidkncs—  Ezxou- 
noN  AND  Delivery. 

Evidence  in  a  suit  involvine  the  execution 
and  delivery  of  a  deed  held  to  show  both. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  il  207,  208.*] 

2.  MOBTOAOES  (I  587*)  —  Fo^KOIASUBB  —  GOR- 

OLUSivBNEss— PxBsoita  Concluded. 

Where  owners  of  land  are  not  parties  to 
a  foredoBure  suit  against  it,  they  are  not  eon- 
duded  by  the  judgment 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {|  1685-1688;  Dec.  Dig.  |  587.*! 

8.  Deeds  (|  120*)— Pbopbbtt  Corvktsd— Sub- 

SEQUENT  Deed. 

A  deed  executed  after  a  voluntary  convey- 
ance cannot  defeat  it  or  convey  a  greater  es- 
tate than  remains  to  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  375-454;    Dec.  Dig.  |  120.*] 

4.  Appeal   and    Ebbob   (§    lOOG*)  —  Review 
Pending  bt  Coubt— Bqcitable  Action. 
A  finding  of  a  chancellor  not  against  the 

preponderance  of  evidence  will  not  be  disturbed 

on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  D«g.  t|  3970-3978;    Dec  Dig.  t 

1000.*] 

Appeal  from  Desha  Chancery  Court;  Zach- 
arlah  T.  Wood,  Chancellor. 

Action  by  Dollle  Martin  and  another 
against  Daniel  Hayes  and  others,  in  which 
Anna  Harris  Intervened.  From  a  Judgment 
for  plaintiffs,  Hayes  and  Anna  Harris  ap- 
peal.   Afllrmed. 

This  action  Involves  the  title  to  60  acres 
of  land,  and  was  commenced  In  the  chancery 
court  on  the  28th  day  of  January,  1909,  by 
Dollle  Martin  and  Reed  Ann  Smith  against 
W.  R.  KIrby,  Lee  Whitney,  and  Daniel  Hayes. 


Subsequently  Anna  Harris  Intervened,  dalm- 
Ing  title  to  the  land. 

The  evidence  on  the  part  of  the  plaintiffs 
Is  substantially  as  follows:  Daniel  Hayes 
originally  owned  the  land,  and  on  June  17, 
1889,  conveyed  the  same  by  deed  to  Ailsey 
Ann  Freeman,  who  was  at  the  time  only  10 
years  old.  Dollle  Martin  Is  the  stepdaughter 
of  Daniel  Hayes,  and  Ailsey  Ann  Freeman 
and  Reed  Ann  Smith  were  both  the  daugh- 
ters of  Dollle  Martin,  but  were  half-sisters. 
Ailsey  Ann  Freeman  died  in  1899  without 
Issue  and  owned  the  lands  at  the  time  of 
her  death;  and  her  father  had  died  before 
her.  Hence  plaintiffs  claim  that  the  title  to 
same  at  her  death  became  vested  In  them 
subject  to  a  life  estate  which  had  been  re- 
served In  Daniel  Hayes  by  his  deed  to  Ailsey 
Ann  Freeman.  Subsequently  Daniel  Hayes 
mortgaged  the  land  to  W.  R.  Kirby,  and  the 
latter  instituted  proceedings  in  the  chancery 
court  against  Daniel  Hayes  to  foreclose  his 
mortgage.  Lee  Whitney  purchased  the  land 
at  the  sale,  and  confirmation  thereof  was  had 
on  April  21,  1908.  Whitney  subseqnenQ; 
deeded  the  lands  to  Elrby.  The  latter  is 
now  In  possession  of  same,  dalming  to  have 
a  fee-simple  title  therein,  Instead  of  an  es- 
tate for  the  life  of  Daniel  Hayes.  On  the 
part  of  Anna  Harris  there  is  testimony  show- 
ing that  she  Is  the  daughter  of  Daniel  Hayes, 
and  that  on  the  12th  day  of  December,  1903, 
Daniel  Hayes  executed  a  deed  to  her  to  the 
lands  in  controversy  In  consideration  that 
she  support  him  for  the  remainder  of  his 
natural  life.  The  chancellor  found  that  the 
defendant  Anna  Harris  had  no  title  or  Inter- 
est In  the  lands,  and  that  the  life  estate  of 
Daniel  Harris  bad  been  sold  In  the  mort- 
gage foredosure  suit  brought  against  him  by 
Klrby ;  and  they  have  appealed  from  the  de- 
cree entered  a^nst  them.  No  appeal  has 
been  prosecuted  by  KIrby  and  Whitney.  Ad- 
ditional facts  will  be  stated  In  the  opinion. 

Bradsbaw,  Rhoton  &  Helm  and  Nelson  H. 
Nichols,  for  appellanta  WUllamson  &  Wil- 
liamson, for  appellees. 

HART,  J.  (after  stating  the  facts  as 
above).  The  decision  of  the  chancellor  was 
right  The  draftsman  of  the  deed  from 
Daniel  Hayes  to  Alsley  Ann  Freeman  testi- 
fied that  he  was  a  notary  public  in  1889,  and 
during  that  year,  at  the  request  of  Daniel 
Hayes,  he  prepared  a  deed  from  him  to  Ail- 
sey Ann  Freeman,  in  which  a  life  estate  was 
reserved  in  Hayes;  that  after  Its  execution 
Hayes  requested  him  to  have  the  deed  re- 
corded, and  that  he  did  so;  that  after  the 
deed  had  been  recorded  he  brought  It  back 
and  delivered  It  to  tiie  girl;  that  he  drew 
the  deed  and  took  the  acknowledgment  there- 
of at  the  request  of  Hayes,  who  told  him 
that  he  wanted  to  deed  the  land  to  the  girl, 
but  to  reserve  a  life  estate  in  himself.    His 
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testimony  waa  corroborated  by  the  plaintiff 
Dollle  Martin.  This  testimony  was  Bufflclent 
to  Bbow  the  ezecntlon  and  delivery  of  the 
deed  to  Ailsey  Ann  Freeman.  Oraham  y. 
Suddeth,  133  S.  W.  1033;  King  v.  Slater,  133 
S.  W.  173.  Ailsey  Ann  Freeman  owned  the 
land  mbject  to  the  life  estate  of  Daniel 
Hayes  at  her  death,  and,  having  died  with- 
out issne,  her  title  to  the  land  became  vested 
in  the  plaintiff,  her  mother  and  sister. 

The  plaintiffs  were  not  made  parties  to  the 
foreclosure  suit  of  Kirby,  and  hence  are  not 
affected  by  that  action.  Besides,  Kirby  has 
not  prosecated  any  appeal  from  the  decision 
of  the  chancellor.  The  deed  of  Daniel  Hayes 
to  Anna  Harris  was  made  subsequent  to  his 
deed  to  Ailsey  Ann  Freeman.  Hence  he  con- 
veyed nothing  to  Anna  Harris  except  his 
life  estate  which  had  been  reserved  in  the 
flrst  deed.  Kirby  testified  that  he  required 
Anna  Harris  to  reconvey  the  land  to  Daniel 
Hayes  before  he  mortgaged  the  land  to  him, 
and  that  this  was  done  before  the  mortgage 
was  executed  to  him.  Anna  Hayes  denies 
this,  but  the-  finding  of  the  chancellor  is 
against  ber,  and  his  finding,  not  being  against 
the  preponderance  of  the  evidence,  will  not 
be  distnrbed. 

It  follows  that  the  decree  must  be  affirmed. 


THORNTON  v.  FINDLET  et  al 
(Supreme  Court  of  Arkansas.     Jan.  30,  1911.) 

1.  GhATTKL  MoBIOAOSS  (j  255*)— FOBECLOSUBB 

— Hemedies— Equitt  Suit. 

A  chattel  mortgagee  may  ane  at  law  to 
recover  the  chattel  or  for  its  conversion,  or  he 
may  sue  in  equity  to  foreclose  the  lien  he  has 
thereon  by  virtue  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  517;   Dec.  Dig.  |  255.*] 

2.  Sauss    (t    477*)  —  Conditional   Salb— 
Waives. 

Where  a  seller  under  a  conditional  contract 
of  sale  after  payment  of  a  part  of  the  price, 
took  a  second  note  for  the  balance,  secured  by 
a  chattel  mortgage  on  the  property  without  res- 
ervation of  the  title  as  further  security,  he 
thereby  elected  to  consider  the  sale  absolute,  so 
as  to  vest  the  legal  title  in  the  buyer,  subject 
to  the  lien  of  the  mortgage. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  1411-1417;   Dec.  Dig.  |  477.*] 

3.  Chattel  MoBioAaES  (|g  17,  124,  140,  144, 
194*) — Intebest  or  Mobtgagob— Fbiobities 
— Bkcobd. 

Defendant  sold  a  mare  conditionally,  re- 
ceiving part  of  the  price,  and  a  week  later  the 
purchaser  gave  plaintiff  a  chattel  mortgage  on 
the  mare,  which  was  promptly  recorded,  some 
months  Inter,  defendant  took  a  chattel  mortgage 
on  the  mare  for  the  baUince  of  the  purchase 
price,  not  reserving  title,  and  did  not  at  once 
record  the  mortgage.  Held,  that  the  conditional 
sale  to  the  purchaser  passed  a  title  which  could 
be  mortga^,  and  that  the  mortgage  would 
cover  the  title  the  purchaser  then  had  or  might 
later  acquire,  and,  as  the  unconditional  title 
vested  in  the  purchaser  when  defendant  took  his 
mortgage,  plaintiff's  mortgage  attached  and  was 
prior  to  defendant's,  though  for  the  purchase 
price,  because  of  his  failure  to  promptly  record, 


under  Kirby's  Dig.  $  6396,  making  the  record  of 
a  chattel  mortgage  essential  to  affect  third  per- 
sons. 

[EM.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  S§  55-^,  208,  209,  237,  238, 
241;   Dec.  Dig.  §§  17,  124,  140,  144,  194.*] 

Appeal  from  Craighead  Chancery  Conrt; 
Edward  D.  Robertson,  Chancellor. 

Action  by  H.  C.  Thornton  against  James 
Flndley  and  another  to  foreclose  a  mortgage. 
From  a  decree  awarding  E^dley  a  superior 
lien  on  the  property,  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions. 

Basil  Baker,  for  appellant.  Lamb  &  Car- 
away, for  appellees. 

FRAUENTHATi,  J.  This  was  an  action 
Instituted  in  the  chancery  court  by  H  C. 
Thornton,  the  plaintiff  below,  to  foreclose  a 
mortgage  executed  by  A.  D.  Henry  to  him 
on  one  surrey  and  one  mare,  to  secure  the 
payment  of  a  note.  The  mare  was  at  the 
time  of  the  institution  of  the  suit  in  the  pos- 
session of  J.  H.  Findliey,  who  was  also  made 
a  defendant  The  defendant  Henry  made 
default,  but  the  defendant  Findley  filed  an 
an  answer  In  which  he  claimed  a  superior 
lien  upon  said  mare  for  indebtedness  due  by 
said  Henry  to  him.  It  appears  from  the 
testimony  that  Flndley  sold  and  delivered 
the  mare  to  Henry  on  April  12,  1908,  for 
$150,  a  part  of  which  purchase  money  was 
paid  in  cash,  and  for  the  balance  thereof  he 
executed  a  note  to  Findley,  with  one  J.  S. 
St  Clair  as  surety  thereon,  due  eight  months 
after  date.  At  the  time  of  the  sale  there 
was  a  verbal  agreement  between  the  parties 
that  the  tiUe  to  the  mare  should  remain  In 
Flndley  untU  the  payment  of  the  note.  On 
April  18,  1908,  Henry  purchased  a  surrey 
from  the  plaintiff,  and,  to  secure  the  payment 
of  a  note  givai  therefor  and  other  indebted- 
ness, he  executed  to  him  a  mortgage  on  said 
surrey  and  said  mare.  This  mortgage  was 
duly  acknowledged  and  recorded  on  April  IS, 
1908.  Thereafter,  from  time  to  time,  Henry 
made  payments  to  Findl^  upon  the  note  ex- 
ecuted by  him  to  Findley  for  the  mare, 
amounting  in  the  aggregate  to  $43,  and  on 
December  31,  1908,  executed  a  new  note  for 
the  balance  thereof,  $107,  due  one  year  after 
date,  -with  the  said  St.  Glair  as  surety  there- 
on, and  at  the  same  time  executed  a  mort- 
gage on  said  mare  to  secure  the  payment  of 
this  last  note.  This  mortgage  to  Flndley  was 
not  recorded  until  August  27,  1909.  At  the 
time  of  the  execution  of  the  second  note  to 
Flndley,  the  first  note  executed  by  Henry  to 
him  for  the  mare  was  thus  paid;  but  at  that 
time  there  was  no  agreement,  either  written 
or  verbal,  that  the  title  to  the  mare  was 
thereafter  reserved  in  the  vendor.  In  Oct(^ 
ber,  1909,  Henry  turned  the  possession  of  the 
mare  over  to  Bindley,  upon  the  note  and 
mortgage  executed  by  him  to  Flndley.  The 
chancellor  entered  a  decree  foreclosing  both 
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mortgages,  but  declared  tbat  Flndley  was 
entitled  to  a  superior  lien  uiran  the  mare  un- 
der the  mortgage  executed  by  Henry  to  him. 
From  that  portion  of  the  decree  giving  to 
Flndley  a  superior  lien  upon  the  mare,  the 
plaintiff  has  appealed  to  this  court. 

The  plaintiff  had  the  right  to  Institute  suit 
In  the  chancery  court  for  the  foreclosure  of 
his  chattel  mortgage.  This  was  one  of  the 
remedies  which  he  had  a  right  to  pursue,  and 
a  court  of  equity  possesses  the  Jurisdiction 
to  foreclose  a  chattel  mortgage.  A  mort- 
gagee of  chattels  may  pursue  any  of  the  rem- 
edies to  which  he  Is  entitled;  he  may  sue  at 
law  for  the  recovery  of  the  chattel  or  for  its 
conversion,  or  be  may  sue  in  equity  for  the 
foreclosure  of  the  Hen  which  he  has  thereon 
by  virtue  of  the  mortgage. 

In  Jones  on  Chattel  Mortgages  (5th  Ed.)  i 
758,  It  is  said:  "He  has  the  same  right  that 
a  mortgagee  of  real  property  has  to  pursue 
all  bis  remedies.  He  may  maintain  a  suit  at 
law  to  recover  the  mortgage  debt,  and  also  a 
suit  at  law  to  recover  x>osses8ion  of  the  mort- 
gaged property,  and  at  the  same  time  pro- 
ceed under  a  statute  or  in  equity  to  foreclose 
the  mortgage.  In  the  absence  of  any  control- 
ling statute,  the  foreclosure  of  a  chattel  mort- 
gage is  Inherently  a  matter  of  equity  Juris- 
prudence." 

The  sole  question,  then.  Involved  in  this 
case  relates  to  the  priority  of  the  rights  and 
Hens  of  the  plaintiff  and  the  defendant  Flnd- 
ley upon  the  mare.  On  April  12,  1908,  Flnd- 
ley sold  the  mare  to  Henry,  but  at  the  time 
reserved  the  title  thereto  in  the  vendor. 
This  was  a  conditional  sale,  whereby  the  full 
title  did  not  pass  to  the  vendee,  but  upon  the 
maturity  of  the  first  note  given  therefor  the 
vendor  had  the  right  to  determine  whether 
the  sale  should  be  conditional  or  absolute, 
and,  until  he  did  so  elect  to  determine,  the 
title  still  remained  in  him,  In  event  the  pur- 
chase money  for  the  mare  was  not  paid  at  or 
before  the  maturity  thereof.  But  by  the  con- 
tract of  sale,  although  conditional,  Henry  ob- 
tained an  Interest  in  the  mare.  He  had  paid 
a  part  of  the  purchase  money  at  the  time  he 
bought  the  mare,  and  he  bad  an  Interest 
therein  which  he  could  mortgage.  Sunny 
South  Lumber  Ck).  v.  Neimeyer  Lumber  Co., 
63  Ark.  268,  38  S.  W.  902;  Snyder  v.  Slat- 
ton,  92  Ark.  530,  123'  S.  W.  649. 

Henry  had  therefore  a  right  to  execute  a 
mortgage  upon  the  mare  to  the  plaintiff  on 
April  18,  1908,  before  which  time  he  had 
purchased,  though  conditionally,  the  mare 
and  had  the  possession  thereof;  and  by  vir- 
tue of  such  mortgage  the  plaintiff  became  en- 
titled to  a  Hen  on  all  the  Interest  which  Henry 
then  owned  in  the  mare,  or  which  be  might 
thereafter  acquire.  When  the  indebtedness 
due  to  Flndley,  the  vendor,  for  the  purchase 
money  of  the  mare  matured,  and  was  not 
paid,  he  had  the  right  to  elect  whether  he 
would  treat  the  contract  for  the  sale  at  an 
end  and  thus  cancel  the  debt,  or  whether  he 
would  Insist  on  the  existence  and  payment  of 


said  indebtedness  and  thus  affirm  the  sale 
and  make  It  absolute.  At  the  time  when 
Flndley  took  the  second  note  from  Henry  for 
the  mare^  the  indebtedness  for  the  original 
purchase  money  had  matured,  and  part 
thereof  had  been  paid.  At  that  time  two 
courses  were  open  to  him  to  pursue:  Either 
to  treat  the  sale  at  an  end  and  to  reclaim  the 
property,  or  to  consider  the  condition  waiv- 
ed and  to  seek  payment  of  the  prlce^  either 
in  cash  or  by  note,  or  other  property.  And, 
as  a  general  rule,  If  the  vendor  takes  a  mort- 
gage or  other  security  for  the  price  without 
then  reserving  title,  such  act  will  be  regard- 
ed as  a  waiver  of  the  condition  of  the  orig- 
inal sale  and  an  election  to  consider  the  sale 
as  absolute.  In  the  case  of  Edgewood  Dis- 
tilling Co.  V.  Shannon,  60  Ark.  133,  29  &  W. 
147,  it  was  held  that  where  a  vendor  of  per- 
sonal property,  sold  conditionally,  sued  to  re- 
cover its  possession  and  there  was  evidence 
tending  to  prove  tbat  after  the  sale  the  pur- 
chase money  was  paid  partly  In  cash  and  by 
the  execution  of  a  new  note,  the  vendee's  ti- 
tle became  absolute,  unless  -there  was  an 
agreement  for  a  reservation  of  title  in  the 
vendor  at  the  time  of  the  execution  of  the 
second  note  therefor.  Jones  v.  Daniel,  67 
Ark.  206,  63  S.  W.  890;  BuUer  v.  Dodson,  78 
Ark.  569,  94  S.  W.  703;  Baker  v.  Brown  Shoe 
Co.,  78  Ark.  501,  95  S.  W.  808;  35  Cyc.  675. 

In  the  case  at  bar  when  Flndley  took  the 
second  note  on  December  31,  1908,  for  the 
balance  due  upon  the  purchase  money  of  the 
mare,  there  was  no  agreement  that  he  re- 
served title  thereto  until  the  payment  of  that 
note.  On  the  contrary,  he  took  a  moftgage 
upon  the  mare  in  order  to  secure  the  pay- 
ment of  the  note,  and  we  think  that  he  then 
waived  any  condition  reserving  title,  and 
elected  to  consider  the  sale  absolute.  The 
absolute  title  to  the  mare  then  vested  in 
Henry,  and  Flndley  had  then  and  thereafter 
only  a  lien  thereon  by  virtue  of  the  mort- 
gage executed  to  him.  That  mortgage  was 
not  recorded  until  Aug^nst,  1909.  Under  our 
mortgage  act  (Kirby's  Dig.  i  5396)  the  filing 
or  recording  of  a  chattel  mortgage  is  as  es- 
sential to  Its  validity  as  against  third  per- 
sons as  any  other  element  entering  into  tbe 
execution  and  making  of  a  valid  chattel 
mortgage.  It  is  not  a  valid  lien  against  oth- 
er mortgagees,  purchasers,  or  creditors  ac- 
quiring Hens  tjiereon  until  it  is  filed  In  the 
recordor's  office,  as  provided  by  statutory 
law.  Fry  t.  Martin,  33  Ark.  203;  Dodd  v. 
Parker,  40  Ark.  536;  Turman  v.  Bell,  34 
Ark.  273,  15  S.  W.  886,  26  Am.  St.  R^  35; 
Bingo  y.  Wing,  49  Ark.  457,  S  S.  W.  787: 
Smead  t.  Chandler,  71  Ark.  505,  76  S.  W. 
1066,  65  L.  B.  A.  853.  "As  between  conflict- 
ing mortgages,  the  one  first  filed  for  record 
wUl  have  priority."  MitcheU  t.  Badgett,  33 
Ark.  387. 

But  it  is  urged  that  the  mortgage  given  to 
Flndley  was  executed  at  the  same  time  when 
the  sale  became  absolute,  and  should  there- 
fore have  precedence  over  a  mortgage  ex- 
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ecnted  prior  to  tbat  time.  It  is  beld  tbat  a 
mortgage  given  to  a  vendor  of  land  for  the 
parchase  money  thereof  la  superior  to  a  lien 
acquired  prior  to  the  execution  of  the  deed 
therefor,  where  the  mortgage  for  the  pur- 
chase money  Is  given  and  recorded  on  the 
land  at  the  same  time  that  the  deed  Is  ex- 
ecuted therefor.  But  this  Is  held  upon  the 
principle  that  the  execution  of  the  deed  and 
mortgoge  to  the  vendor  and  the  record  of 
such  mortgage  are  simultaneous  acts,  and  the 
title  to  the  land  does  not  for  a  single  mo- 
ment rest  in  the  purchaser,  but  merely  pass- 
es through  bis  bands  and  vests  in  the  mort- 
gagee \(itbout  stopping  at  all  in  the  purchas- 
er; and  tbat  during  such  instantaneous  pas- 
sage a  lien  acquired  before  such  time  by  an- 
other cannot  attach  to  the  title.  But  In  such 
case  the  passing  of  the  title  to  the  vendee, 
the  mortgage  back  of  the  property  by  the 
vendee  to  the  vendor,  and  the  record  of  snch 
mortgage  must  all  be  done  simaltaneonsly. 
For  if  the  title  rests  even  for  a  short  time 
In  the  vendee,  with  no  valid  lien  thereon  In 
favor  of  the  vendor,  then  a  prior  Hen  secur- 
ed by  anotber  on  such  property  will  have 
precedence  over  a  mortgage  subsequently  se- 
cured by  the  vendor.  It  Is  upon  this  prin- 
ciple tbat  the  cases  of  Blevlns  v.  Rogers,  32 
Ark.  258,  and  Cohn  t.  Hoffman,  50  Ark.  108, 
6  S.  W.  511,  were  decided.  But  in  the  case 
at  bar  the  unconditional  title  to  the  proper- 
ty vested  in  the  vendee  Henry  on  December 
31,  1908,  and  the  mortgage  executed  for  the 
purchase  money  was  not  filed  for  record  un- 
til the  following  Angust  During  all  that 
time  the  title  rested  In  Henry,  and  the  mort- 
gage given  by  talm  to  Flndley  was  not,  dur- 
ing that  time,  valid  as  against  third  persons 
who  secured  or  had  secured  liens  tbereon.  It 
follows  that  as  between  the  mortgagees, 
Thornton  and  Flndley,  the  priority  of  their 
liens  is  determined  by  the  priority  in  the 
time  of  the  filing  of  their  mortgages,  and  the 
mortgage  of  Thornton  being  filed  first  in 
time,  it  is  first  and  prior  in  law. 

Tbe  decree  Is  reversed,  and  this  cause  Is 
remanded,  with  directions  to  enter  a  decree 
In  favor  of  the  plaintiff. 


JACKSON  et  al.  v.  BECKTOLD  PRINTING 

&  BOOK  MFG.  CO.  et  al. 
(Supreme  Court  of  Arkansas.    Jan.  30,  1911.) 

1.  Eqttitt  (S  447*)— Review— Newly  Discov- 
EKED  Evidence— Diligence. 

The  discovering  after  decree  o.f  evidence 
which  could  with  reasonable  diligence  have 
been  discovered  before  its  rendition  does  not 
entitle  one  to  review. 

[Ed.    Note.— For    other    cases,    see    FJquity, 
Cent  Dig.  f$  1091-10»4 ;   Dec.  Dig.  }  447.*] 

2.  Eqittty  (S  447*)— Review— Newly  Discov- 

EBED    EVinENCB— IvACHES. 

The  granting  of  review  being  a  matter  of 
discretion,  it  is  properly  refused  where  a  party, 
after  discovering   new  evidence,   while  making 


an  effort  to  set  aside  on  other  grounds  tbe  de- 
cree sought  to  be  reviewed,  waits  seven  years 
before  asking  for  the  review  on  account  of  such 
evidence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  gg  1091-1094 ;    Dec.  Dig.  {  447.*] 

Appeal  from  Clay  Chancery  Court;  EJd- 
ward  D.  Robertson,  Chancellor. 

Bill  of  review  by  Joslab  A.  Jackson  and 
others  against  the  Becktold  Printing  &  Book 
Manufacturing  Company  and  others.  Peti- 
tion dismissed,  and  petitioners  appeal.  Af- 
firmed. 

W.  W.  Bandy,  for  appellants.  La  Fayette 
Hunter,  for  appellees. 

Mcculloch,  c.  j.    m  the  year  i«i.j, 

Mrs.  Pannle  O.  Jackson,  the  mother  of  ap- 
pellants, owned  certain  lands  In  Clay  coun- 
ty. Ark.,  and  executed  to  W.  S.  Bryan  a 
mortgage  tbereon  to  secure  a  debt  said  to 
be  due  him.  In  tbe  same  year  Bryan  as- 
signed the  debt  and  mortgage  to  appellee 
Becktold  Printing  &  Book  Manufacturing 
Comimny,  a  corporation  of  St.  Louis,  Mo., 
in  payment  or  security  of  a  debt  of  his  to 
the  latter.  In  1896  said  appellee  Instituted 
against  Fannie  C.  Jackson  an  action  in  the 
circuit  court  of  Clay  county  in  chancery 
to  foreclose  said  mortgage,  and,  on  the  death 
of  said  Fannie  C.  Jackson  during  the  pen- 
dency of  said  action,  the  same  was  revived 
in  the  name  of  appellants  as  her  heirs  at 
law.  Counsel  was  employed  to  defend  for 
appellants,  and  the  case  was  contested ;  the 
issue  being  whether  or  not  there  was  any 
mortgage  debt.  Tbe  court  in  January,  1897, 
rendered  a  final  decree  foreclosing  tbe  mort- 
gage for  tbe  sum  of  $5,526  found  to  be  due, 
and  the  lands  were  sold  by  tbe  court's 
commissioner  and  purchased  by  said  ap- 
pellee. Bryan's  deposition  was  taken  by  tbe 
plaintiff  in  tbat  suit,  and  he  testified  to  an 
indebtedness  of  Fannie  C.  Jaclison  to  him 
in  tbe  sum  of  |6,000;  but  he  was  not  cross- 
examined,  the  defendants  not  being  present 
at  the  examination  either  In  person  or  by 
attorney,  though  having  been  duly  notified. 
Bryan  was  present  at  tbe  trial  of  the  case 
before  the  chancellor  in  January,  1897,  and 
testified  orally,  in  addition  to  his  said  depo- 
sition being  read.  This  time  he  was  rigidly 
cross-examined  by  appellant's  attorney.  He 
again  stated  in  this  testimony  that  Fannie 
C.  Jackson  was  indebted  to  him  under  the 
mortgage  In  ab^t  the  sum  named  above, 
and  In  tbe  course  of  his  cross-examination 
it  was  developed  tbat  he  kept  an  account 
In  his  book,  which  was  then  in  St  Louis, 
showing  the  item  of  his  account  with  Fan- 
nie C.  Jackson.  He  promised  to  reduce  his 
testimony  to  writing  and  file  tbe  same  In 
the  case,  and  to  produce  the  book  showing 
said  account;  but  be  failed  to  do  either. 
The  chancellor  rendered  bis  decree,  without 
said  oral  testimony  being  reduced  to  wrlt- 
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lug  or  said  book  being  produced,  and  no 
objection  thereto  was  made  by  appellant 
No  further  steps  were  taken  to  require 
Bryan  to  produce  his  books.  In  August, 
1902,  appellants  Instituted  proceedings  In 
the  chancery  court  <^  Clay  county  to  set 
aside  said  foreclosure  decree  on  the  alleged 
ground  that  It  was  rendered  In  vacation. 
The  chancery  court  refused  to  ekt  aside  the 
decree,  and  on  appeal  to  this  court  aflflrmed 
the  decision  of  the  chancellor.  86  Ark.  591, 
112  S.  W.  161,  20  D.  R.  A.  (N.  S.)  454.  In 
the  progress  of  that  proceeding,  appellants 
took  Bryan's  deposition  and  caused  him  to 
produce  his  books,  and  they  now  claim  and 
allege  that  Bryan  swore  falsely  In  the  fore- 
closure suit,  and  that  they  can  prove  by 
bis  testimony  and  by  said  books  that  Fan- 
nie C.  Jackson  was  not  Indebted  to  him 
when  the.  mortgage  was  assigned  to  appel- 
lee.  They  filed  a  bill  of  review  on  March 
25,  1909,  on  the  ground  of  the  alleged  newly 
discovered  evidence,  asking  that  the  fore- 
closure decree  be  reversed  and  set  aside. 
The  bill  wa&  filed  In  the  office  of  the  chan- 
cery clerk,  without  first  obtaining  leave  of 
the  court,  and  subsequently  appellee  appear- 
ed and  objected  by  demurrer  to  the  petition 
for  leave  to  file  the  bill.  The  court  sus- 
tained the  demurrer  and  dismissed  the  peti- 
tion. 

'  The  principles  which  must  control  In  the 
determination  of  this  case  were  fully  stated 
in  a  recent  opinion  of  tliis  court  as  follows: 
"It  Is  the  policy  of  the  law  that  a  decree 
solemnly  entered  should  not  be  set  aside  or 
modified  except  for  cogent  reasons.  The  la- 
sues  that  are  presented  In  a  suit  should  be 
fully  developed  by  the  testimony,  and  It  Is 
presumed,  when  a  cause  Is  finally  submitted 
for  determination  and  decree,  that  the  par- 
ties have  adduced  all  evidence  of  which  they 
had  knowledge  or  which  they  could  have 
known  by  the  exercise  of  diligence.  There- 
fore It  has  been  uniformly  held  that  the 
new  matter  for  which  a  bill  of  review  will 
lie  must  be  such  as  was  not  known  to  the 
petitioner  or  his  attorney  in  time  to  be  used 
In  the  suit,  or  could  not  have  been  known 
by  the  exercise  of  reasonable  diligence." 
Smith  v.  Rucker,  129  S.  W.  1079. 

The  court.  In  the  case  of  Bartlett  v.  Greg- 
ory, 60  Ark.  453,  30  S.  W.  1043,  had  this 
to  say  on  the  same  subject:  "Where  a  bill 
of  review  Is  for  newly  discovered  matter, 
the  rule  now  Is  that  this  matter  must  be 
such  as  could  not  have  been  discovered  by 
the  use  of  reasonable  diligence,  for,  if  there 
be  any  laches  or  negligence  In  this  respect, 
that  destroys  the  title  to  the  relief." 

The  same  ground  is  covered  by  the  Su- 
preme Court  of  Alabama  in  the  case  of  Ad- 
ler  T.  Van  Kirk  Land  &  Construction  Co., 
114  Ala.  551,  21  South.  490,  02  Am.  St  Rep. 
133,  as  follows:  "The  doctrine  Is  now  too 
well  settled  to  admit  of  controversy,  and  Is 
upheld  by  a  sound  and  conservative  public 
policy,  that  to  maintain  a  bill  of  review 


upon  newly  discovered  evidence,  the  matter 
must  not  only  be  new — that  Is,  ascertained 
or  discovered  after  the  court  luid  passed  iits 
decree — but  It  must  also  affirmatively  ap- 
pear by  approximate  averments  and  by  proof 
that  the  party  complaining  by  the  nse  of 
reasonable  diligence  could  not  have,  prior 
to  the  decree,  ascertained  or  discovered  it 
If  such  matter  was  known  to  him  btfore 
decree  entered,  and  he  .failed  to  avail  him- 
self of  it  or  If  unknown,  but  by  the  exer- 
cise of  proper  diligence  he  could  have  known 
it  the  court  will  not  afford  him  relief.  A 
wrong  may  have  been  inflicted  rather  tban 
a  right  enforced  by  the  decree;  yet  accord- 
ing to  the  uniformly  declared  policy  of  the 
court  It  is  better  that  such  wrong  should 
go  unredressed  than  that  the  solemn  decree 
of  the  court  should  be  set  aside  at  the  suit 
of  the  party  who,  having  had  his  day  in 
court  failed  by  reason  of  his  own  negllgoice 
or  laches  to  timely  present  the  matter  of 
his  defense  for  adjudication.  Diligence  in 
this  respect  Is  of  the  essence  of  the  equity 
of  the  bill;  laches  or  negligence  Is  as  fatal 
to  relief  as  the  actual  absence  of  a  matter 
of  defense." 

Now  appellants  base  their  right  to  a  re- 
view of  the  former  case  on  the  ground  that 
the  witness  Bryan  testified  falsely,  and  that 
the  account  book  which  he  failed  to  produce 
according  to  bis  promise  will  sustain  tlie 
contention  of  appellants  that  Mrs.  Jackson 
owed  nothing  on  the  mortgage  debt  They 
were  represented  by  counsel  in  the  former 
trial  of  the  case  and  bad  opportunity  and 
did  on  cross-examination  of  the  witness  ful- 
ly test  his  knowledge  and  credibility.  The 
fact  alone  that  the  witness  may  have  tes- 
tified falsely  does  not  establish  appellant's 
right  to  a  review.  They  could  have  had 
produced  the  account  book  which  they  now 
say  establishes  their  case,  and.  Instead  of 
insisting  on  the  production  of  the  book,  they 
took  chances  on  what  the  chancellor's  de- 
cree might  be  without  it  and  they  must 
abide  the  result  Litigants  cannot  be  per- 
mitted to  experiment  with  the  courts  In  any 
such  way,  but  must  diligently  follow  out  all 
of  their  opportunities  before  they  can  be 
heard  again  on  newly  discovered  evidence. 
The  (discovery,  after  decree,  of  evidence 
which  could  by  reasonable  diligence  have 
been  discovered  before  its  rendition,  is  not 
sufficient  to  justify  a  review. 

Counsel  for  appellants  also  Insist  that 
no  lapse  of  time  should  bar  a  review  where 
there  has  been  no  other  change  in  the  situa- 
tion of  the  parties  to  the  decree.  The  au- 
thorities do  not  sustain  that  contention. 
Granting  leave  to  file  a  bill  of  review  la  a 
matter  resting  In  the  sound  discretion  of 
the  diancellor.  State  Fair  Association  t. 
Terry,  74  Ark.  149,  85  S.  W.  87;  2  Beach. 
Mod.  Equity  Prac.  {  867;  Story's  Equity 
Pleadings,  {  417. 

Lapse  of  time  Is  very  material  when  It 
comes  to  the  exercise  of  discretion,  and  it  is 
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od]7  when  the  party  has  proceeded  within 
a  reasouable  time  after  the  discovery  of 
new  evidence  that  a  court  of  equity  In  the 
exercise  of  Its  discretion  should  periuit  a 
review.  That  much  Is  due  to  the  solemulty 
of  a  decree  which  the  parties  have  the  right 
to  treat  as  a  final  adjudication  of  the  rights 
involved.  In  no  other  case  is  the  rule  more 
applicable  that  equity  rewards  only  the  dili- 
gent. The  granting  or  permission  being  a 
matter  of  discretion,  it  should  be  refused 
when  the  party  has  failed  to  act  within  a 
reasonable  time  after  discovery  of  the  new 
matter.  Story's  Pleading,  {  419;  Trust  Co. 
V.  Locomotive  Works,  135  17.  S.  207,  10  Sup. 
Ct  736,  34  U  Ed.  97. 

In  this  case  the  parties  have  waited  near- 
ly seven  years  after  they  discovered  the  new 
evidence.  They  made  the  discovery,  too, 
wtiile  prosecuting  an  effort  to  set  aside  the 
decree  on  other  grounds. 

We  conclude  that  the  chancellor  was  cor- 
rect in  refusing  to  hear  the  petition  for 
review,  and  bis  decree  is  therefore  affirmed. 


FUSSEIiL  T.  MAI<LORT. 
(Supreme  Court  of  Arkansas.     Feb.  6,  1911.) 

1.  COUSTIBS    (g     191*)— liBVT— PtJBP08«8— AP- 
PBOFBIATIONS. 

Under  Kirby's  Dig.  {  1500,  providing  that 
the  quorum  court  shall  spedfy  the  amount  of 
appropriation  for  each  i)urpo8e,  and  that  the 
total  amount  of  appropriations  for  all  county 

Surposes  for  any  one  year  shall  not  exceed 
9  per  cent  of  the  taxes  levied,  a  tax  levy  based 
on  a  general  appropriation  In  excess  of  the 
amount  derived  from  the  tax  levy  is  not  in- 
valid, where  it  is  not  shown  that  there  is  not 
other  revenue  in  the  treasury  derived  from  li- 
censes, fines,  penalties,  and  forfeitures. 

[Eid.  Note.— For  other  cases,  see  Counties/ 
Cent  Dig.  {  305;  Dec  Dig.  {  191.»] 

2.  E^VIDENCE   (§  23*)— JUDICIAI.   NOTICB— RKV- 
KRUK. 

The  Supreme  Court  will  take  judicial  no- 
tice that  a  county  has  other  sources  of  revenue 
than  its  general  tax  levy. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  29,  30;   Dee.  Dig.  t  23.*] 

Appeal  from  St  Francis  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Action  by  James  Fussell  against  O.  B. 
Mallory.  From  an  order  sustaining  a  demur- 
rer to  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Walter  Oorman,  .for  appellant.  B.  J.  Wil- 
liams, Mann  Sc  Rollwage^  and  Norton  & 
Hughes,  for  appellee. 

KIRBT,  J.  This  'suit  Is  by  appellant,  a  tax- 
payer, to  enjoin  the  collection  of  the  five- 
mill  tax  for  county  general  purposes  levied 
by  the  quorum  court  of  St  Francis  county, 
at  the  regular  annual  meeting  thereof  on  the 
first  Monday  in  October,  1910.  The  order  of 
the  court  making  the  appropriation  for  the 
year,  and  the  5-mill  tax  levy  were  set  out 


In  the  complaint,  and  It  was  alleged:  "That 
the  total  assessed  valuation  of  the  property 
of  St  Francis  county  for  the  year  1910  being 
$6,088,820,  as  shown  by  said  order,  a  tax  of 
five  mills  on  each  dollar  thereof  will  pro- 
duce the  sum  of  $30,444.10,  9»  per  cent,  of 
which  is  $27,399.69.  That  the  total  amount 
of  appropriations  for  all  county  purposes 
for  the  year  1910,  as  made  by  said  quorum 
court,  to  wit,  $29,648,  exceeded  by  $2,248.31 
the  90  per  cent  to  wit,  $27,399.69,  of  the 
taxes  levied  by  said  quorum  court  for  said 
year  1910,  and  therefore  said  county  general 
tax  of  five  mills  on  each  dollar  of  the  as- 
sessed value  of  the  property  in  St  Francis 
county  for  the  year  1910  was  not  appropriat- 
ed and  levied  by  said  quorum  court  in  pursu- 
ance of  law,"  etc.  A  general  demurrer  was 
Interposed  by  appellee  and  sustained,  and, 
appellant  electing  to  stand  on  the  complaint, 
it  was  dismissed  for  want  of  equity,  and  he 
appealed. 

It  is  contended  that  the  tax  levy  was  Il- 
legal and  void  because  the  amount  of  the 
appropriations  for  all  county  purposes  ex- 
ceeded 90  per  cent  of  the  taxes  levied  for  the 
year. 

Sections  1494  to  1509  of  Kirby's  Digest 
prescribe  the  duties  of  the  quorum  court  in 
the  levying  of  the  county  taxes  and  making 
appropriations  for  the  expenses  of  the  county. 
By  section  1499  the  coUnty  clerk  is  required 
to  submit  a  full  written  report  and  state- 
ment of  the  financial  condition  of  the  county 
showing  the  amount  of  revenue  received  and 
the  sources  thereof  during  the  12  months 
next  preceding  the  meeting  of  the  court,  the 
appropriations  made  at  the  previous  term, 
the  amount  of  each  drawn,  and  any  unex- 
pended balance  or  deficit,  the  total  value  of 
the  taxable  property  of  the  county,  etc.  The 
sheriff  is  required  to  make  written  report  of 
the  county  revenue  collected  by  him  from  all 
sources  during  said  time,  and  the  treasurer 
a  statement  of  all  funds  received  by  him  and 
on  what  account  during  said  period  of  time. 
After  these  and  all  other  reports  specified 
are  submitted,  the  court  makes  the  appro- 
priations for  the  expenses  of  the  county,  and 
the  levy  of  the  county  taxes  for  the  cur- 
rent year.  Section  1500  provides:  "The 
court  shall  specify  the  amount  of  appropria- 
tions for  each  purx>ose  In  dollars  and  cents, 
and  the  total  amount  of  appropriations  for 
all  county  purposes,  for  any  one  year,  shall 
not  exceed  ninety  per  cent  of  the  taxes  levi- 
ed for  that  year." 

In  this  case  the  court  appropriated  $29,648 
for  all  county  purposes,  and  levied  a  five- 
mill  tax  on  the  assessed  valuation  of  the 
real  and  personal  property.  Ninety  per  cent, 
of  the  taxes  levied  amounting  to  $27,399.69, 
which  the  appropriations  for  the  year  ex- 
ceeded by  the  sum  of  $2,248.31,  as  alleged 
in  the  complaint  and  admitted  by  the  demur- 
rer.    The  appropriations  were  general  and 
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not  limited  to  payment  out  of  revenue  de- 
rived from  any  particular  source,  and  this 
section  of  tlie  statute  does  not  prevent  the 
court  from  also  appropriating  the  revenue 
accruing  to  the  county  from  licenses,  fines, 
penalties,  and  forfeitures  as  held  in  Allls 
V.  Jefferson  County,  34  Ark.  307. 

In  Kerwin  v.  Caldwell,  80  Ark.  282,  96  S. 
W.  1059,  this  court  said:  "The  true  construc- 
tion of  section  1500  was  given  by  Mr.  Justice 
Eakln  In  Allls  v.  Jefferson  County,  34  Ark. 
307.  "The  policy  of  the  act  seems  to  be  to 
check  extravagance  In  appropriations  with 
reference  to  contracts,  rather  than  to  en- 
courage the  accumulation  of  funds  In  the 
county  treasuries.  The  particular  limitation 
of  90  per  cent  was,  obviously,  to  provide 
that  the  taxes  collected  might  meet  the  ap- 
propriations, by  allowing  for  10  per  cent,  for 
loss  or  delinquency.  It  was  not  to  retain  10 
per  cent,  of  each  year's  levy  in  the  treasury 
as  a  sinking  fund.  *  •  *  Nor  does  it 
seem  that  the  Legislature  had  in  view,  In 
this  section,  the  revenue  to  arise  from  fines, 
forfeitures,  penalties,  or  licenses.  •  •  • 
They  belong  to  the  county  for  county  pur- 
poses, and  it  would  be  absurd  In  the  Legis- 
lature to  prevent  the  counties  from  using 
them,  because  the  whole  amount  to  be  used 
would  exceed  90  per  cent,  of  the  levied  taxes. 
There  is  no  tie  between  the  subject-matter, 
nor  any  conceivable  poll<7  making  one  con- 
trol the  other.  The  statute,  on  this  point, 
means  simply  to  say  that,  of  the  taxes  levied 
and  to  be  extended  on  the  tax  books  for 
county  purposes,  not  more  than  90  per  cent, 
shall  be  appropriated  for  that  year.  A  very 
wholesome  provision,  inasmuch  as  perchance, 
and  very  probably,  not  more  than  that  might 
be  collected.  This  does  not  prevent  the  coun- 
ty from  using  revenues  undoubtedly  her  own, 
upon  a  proper  appropriation  by  a  full  court." 
And  continuing:  "The  statute  is  not  an  In- 
hibition upon  proper  county  appropriations 
of  the  available  county  funds  on  hand,  and 
it  is  a  mere  limitation  on  using  more  than 
90  per  cent  of  one  class  of  the  county  funds, 
to  wit,  the  amount  receivable  from  the  tax 
levy." 

It  is  true  that  in  the  first  case  cited  the 
quorum  court  only  appropriated  an  amount 
equal  to  90  per  cent,  of  the  taxes  levied  for 
the  year,  and  on  another  day  made  other 
appropriations  to  be  paid  out  of  the  revenue 
estimated  to  accrue  from  licenses,  fines,  pen- 
alties, and  forfeitures,  and  in  the  latter  that, 
although  the  appropriations  were  in  excess  of 
90  per  cent  of  the  taxes  levied,  the  proof 
showed  that  there  was  cash  in  the  county 
treasury  subject  to  appropriation  which, 
with  the  estimated  revenue  from  liquor  li- 
censes, eta,  and  the  taxes  levied,  greatly  ex- 
ceeded the  appropriations,  while  here  there 
is  no  showing  of  any  cash  on  hand  or  es- 
timated revenue  from  any  other  source. 

These  cases  only  challenged  the  appropria- 


tions, and  not  the  tax  levy,  and  it  Is  held  in 
both  that  in  making  appropriations  the  cash 
on  hand  not  appropriated  and  the  revenue 
arising  from  other  sources  than  the  taxes 
levied  may  be  taken  into  consideration,  and, 
while  the  amount  of  this  is  not  disclosed  In 
the  case  at  bar,  it  was  all  before  the  quoram 
court  In  the  sworn  report  of  the  officers  re- 
quired to  show  the  true  financial  condition 
of  the  county,  and,  since  it  was  thdr  duty, 
they  are  presumed  to  have  made  the  ap- 
propriations having  due  regard  to  the  neces- 
sary expenses  of  the  county  and  its  ability 
to  pay  from  all  its  sources  of  income,  and 
especially  is  this  true  in  the  absence  of  a 
showing  to  the  contrary,  upon  collateral  at- 
tack of  their  Judgment. 

We  Judicially  know  that  the  county  has 
these  other  sources  of  revenue.  However,  we 
do  not  mean  to  hold  that  even  if  such  con- 
trary showing  were  made,  the  tax  levy 
would  be  invalid. 

Since  said  section  only  limits  the  use  to 
not  more  than  90  per  cent  of  the  revenue 
derived  from  one  source,  the  taxes  levied, 
and  Is  not  an  inhibition  upon  proper  ap- 
propriations of  the  available  revenues  of  tbe 
county,  and  since  the  amount  thereof  shows 
the  necessity  for  the  levy  of  the  five-min  tax 
which  was  properly  done,  the  levy  is  valid, 
and  the  court  committed  no  error  In  dismiss- 
ing  the  complaint 

The  Judgment  Is  affirmed. 


MILLSAPS  V.  BROGDON. 
(Supreme  Court  of  Arkansas.     Feb.  6,  191L) 

1.  NEOtlOENCB   (§  122*)— CONTBIBUTOBT  NEO- 
LIOENCE— BtTBDEN   OF  PBOOP. 

Negligence  and  contributory  negligence  are 
matterR  to  be  proved,  and  the  burden  is  on  the 
one  alleging  injury  to  establish  it,  and  apon 
the  other  Bl]ec;ing  immnnity  because  of  con- 
tribntory  negligence  to  establish  it  nnlesi  It 
is  shown  by  tbe  plaintiff's  testimony. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  fi  226-234;   Dec.  Dig.  |  122.*] 

2.  MUNICIPAI,      COBFOBATIONS      (|      706*)    — 

Streets  —  Injubt    by    Autouobixb  —  Pu- 

SUMPTIOW. 

There  is  no  presumption  of  negligence 
from  the  fact  that  the  driver  of  an  automobilp 
ran  against  a  beggar  on  the  street  and  proof 
of  such  fact  alone  does  not  create  a  prima  facie 
case  of  negligence. 

[Ed.  Note.— For  other  cases^  see  Municipal 
Corporations,  Cent  Dig.  {  1618;  Dec.  Dig.  i 
706.*] 

3.  MUNICIPAI,     COBPOBATIORS     (|     70e»)— III- 
JTJBT   BY   AtrrOMOBILB— IWBTBTJCnORS. 

In  an  action  for  damages  by  being  run  into 
by  an  automobile,  an  instruction  that  the  ba^ 
den  of  proof  Ig  on  the  plaintiff  to  show  by  a 
preponderance  of  the  evidence  that  he  was  in- 
jured by  the  negligence  of  defendant  and.  on- 
less  plaintiff  has  shown  by  a  preponderance  of 
the  eridence  that  the  defendant  omitted  some 
duty  be  owed  the  plaintiff,  the  defendant  wu 
not  liable,  held  proper. 

[Ed.  Note. — For  other  cases,  see  Manicipal 
Corporation?,  Cent  Dig.  i  ISIS;  Dec.  Dig.  i 
70«.*] 
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Appeal  from  CSrcnlt  Court,  Garland  Coun- 
ty; H.  W.  Evans,  Judge. 

Action  by  W.  h.  Brogdon  against  R.  U 
UUIsaps.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Greaves  &  Martin,  for  ai^IIant  James 
E.  Hogue,  for  appellee. 

KIRBT,  J.  Appellee  brought  suit  for  dam- 
ages for  personal  injuries  alleged  to  have 
be&i  caused  by  appellant's  negligence  In  run- 
ning him  down  with  an  automobile  on  the 
streets  of  the  city  of  Hot  Springs.  Appel- 
lant denied  that  he  was  Injured,  or  that  he 
was  stmck  by  appellant's  automobile  or  caus- 
ed any  sufTering  and  damages,  and  alleged 
contributory  negligence  on  the  part  of  ap- 
pellee. The  testimony  tended  to  show  that 
appellee,  a  t)eggar  upon  bis  crutches,  was 
walking  "quartering"  or  diagonally  across 
Central  avenue  in  Hot  Springs  on  the  day  of 
the  injnry,  and  after  crossing  the  street  car 
track  In  front  of  a  car,  which  stopped  to 
take  on  passengers,  he  stopped  within  about 
six  feet  of  the  curb  on  the  west  side  for 
abont  a  mtnnte,  trying  to  decide  whether  he 
should  go  up  or  down  the  street  for  dinner, 
It  being  abont  1  o'clock;  that  he  was  look- 
ing down  the  street  and  heard  an  antomobile 
horn  In  his  rear,  and  was  immediately  struck 
and  knocked  down;  that  everything  seoned 
to  be  clear  when  he  crossed  the  street ;  that 
he  did  not  see  the  automobile,  and  beard 
nothing  to  indicate  its  approach  until  the 
horn  sounded,  and  he  was  struck  before  he 
could  move;  that  appellant  was  going  down 
Central  avenue  and  was  seen  50  or  60  feet 
away  from  the  place  of  the  injury  in  his  car 
going  about  20  miles  an  hoar;  that  he  appar- 
ently made  no  effort  to  stop;  that  there  was 
not  room  between  the  place  appellee  was 
standing  and  the  standing  car  for  the  auto- 
mobile to  pass  without  striking  one  or  the 
other;  that  appellant  had  to  run  in  ahead 
of  the  car  there,  the  track  running  so  close 
to  the  curb  at  that  point.  Appellant  testi- 
fied that  he  was  going  south  on  the  avenue 
to  his  place  of  business,  the  street  car  to  his 
left  going  down,  and  he  slowed  np  before  he 
got  to  the  crossing,  saw  appellee  turn  off, 
having  crossed  Just  in  front  of  the  car,  and 
was  running  slowly  to  give  him  a  chance  to 
get  out  of  the  way;  that  appellee  was  walk- 
ing across  the  street  and  stopped  when  he 
got  within  eight  or  ten  feet  of  him,  too  close 
to  stop  the  automobile,  and  he  turned  it  aside 
and  tried  to  pass  between  him  and  the  car ; 
that  he  could  not  have  gone  further  to  the 
left  without  running  into  the  car;  that  the 
injury  occurred  In  a  narrow  part  of  the 
street,  on  a  curve;  that  there  was  not  room 
to  go  between  appellee  and  the  street  car  at 
the  time  appellee  stopped,  and  the  collision 
with  him  or  the  street  car  could  not  be 
avoided.  Appellee  was  injured  by  the  colli- 
sion, his  hand  and  head  cut  and  bruised,  and 
he  testified  that  since  the  injury  he  has  suf- 


fered from  headache,  which  he  never  had 
before,  and  that  he  was  unable  to  lie  on  his 
right  side;  that  he  worried  a  great  deal  over 
his  condition,  and  was  about  hopeless  as  to 
ever  recovering  since  the  Injury.  There  was 
other  testimony  as  to  the  extent  of  his  in- 
Jury,  which  the  doctor  to  whom  apx>ellant 
sent  him  for  treatment  testified  was  slight 
and  not  serious,  and  for  the  treatment  of 
which  he  only  charged  appellant  $4.90.  The 
evidence  showed  that  appellee  had  been  a 
cripple  for  five  years,  that  he  was  farming 
when  he  became  111,  and  that  he  had  no 
means  of  support  and  could  do  no  work  ex- 
cept to  sell  shoe  strings  and  pick  up  bottles 
and  Junk  for  a  living.  The  court  gave  sev- 
eral Instructions  at  the  request  of  appellee, 
including  No.  11,  as  follows:  "The  court  In- 
structs the  Jury  that  If  you  find  that  the  de- 
fendant ran  against  the  plaintiff  with  his 
automobile,  upon  the  public  street,  and  In- 
jured him,  a  prima  facie  case  of  negligence 
against  the  defendant  is  thereby  established, 
and  in  that  case  the  law  presumes  that  the 
defendant  was  negligent,  and  It  devolves  up- 
on the  defendant  to  prove  that  he  was  not 
negligent,  and,  unless  he  does  so,  your  ver- 
dict should  be  for  the  plaintiff,  unless  you 
find  that  the  plaintiff  was  guilty  of  negli- 
gence which  contributed  to  his  injury."  The 
court  refused  appellant's  requested  instruc- 
tion No.  8,  as  follows:  "The  burden  of  proof 
is  upon  the  plaintiff  In  this  case  to  show  by 
a  preponderance  of  the  evidence,  not  only 
that  he  was  injured  by  the  defendant,  but 
that  the  defendant  was  guilty  of  negligence 
which  caused  the  injury.  Negligence  is  a 
fact  and  must  be  proved,  and  unless  the 
plaintiff  has  shown  by  a  preponderance  of 
the  evidence  that  the  defendant  omitted  some 
duty  he  owed  the  plaintiff,  and  that  the 
plaintiff  was  thereby  injured,  your  verdict 
should  l>e  for  the  defendant."  The  Jury  re- 
turned a  verdict  against  appellant  for  |150 
damages,  and  he  appealed. 

The  beggar  on  his  crutches  has  the  same 
right  to  the  use  of  the  streets  of  the  city  as 
has  the  man  in  bis  automobile.  Each  is 
bound  to  the  exercise  of  ordinary  care  for  his 
own  safety  and  the  prevention  of  injury  to 
others  in  the  use  thereof.  Hot  Springs  Street 
Railroad  Co.  v.  HUdretfa,  72  Ark.  673.  82  S. 
W.  245;  Hannigan  v.  Wright,  5  Pennewill 
(Del.)  537.  63  Atl.  234;  Simeone  v.  Lindsay. 
6  PennewiU  (Del.)  224,  65  AQ.  778. 

Negligence  and  contributory  negligence  are 
matters  to  be  proved,  and  the  burden  is  on 
the  one  alleging  injury  from  negligence  to  es- 
tablish It,  and  upon  the  other  alleging  im- 
munity because  of  contributory  negligence  to 
establish  it,  unless  it  is  shown  by  the  plain- 
tiff's testimony.  H.  S.  Street  R.  R.  Co.  v. 
Hildreth,  supra. 

This  case  seems  to  have  been  tried  upon  a 
wrong  theory  of  the  law,  that  a  pedestrian. 
In  crossing  the  street,  would  be  held  to  the 
same  care  in  looking  and  listening  for  ap- 
proaching automobiles  as  would  a  traveler 
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on  a  hlghwaj'  crossing  a  railroad,  to  look  out 
for  the  approacb  of  trains.  There  was  no 
presumption  of  negligence  arising  from  the 
fact  that  appellant  ran  against  appellee  with 
his  automobile  on  a  public  street  and  injured 
him,  and  proof  of  such  fact  alone  did  not 
create  a  prima  fade  case  of  negligence,  as 
the  jury  were  told  In  said  Instruction  No.  11 
given  on  appellee's  part,  which  was  errone- 
ous and  prejudicial. 

Appellant's  requested  Instruction  No.  6,  re- 
fused, was  a  correct  statement  of  the  law 
and  should  have  been  given. 

Since  the  case  must  be  reversed  for  these 
«rrors,  we  have  not  found  it  necessary  to 
examine  the  other  Instructions  with  a  view 
to  approving  or  disapproving  them.  We 
deem  it  unnecessary  also  to  discuss  the  con- 
duct of  appellee's  attorney  in  making  the 
fitatements  objected  to  in  the  closing  argu- 
ment, for  the  reason  that  such  statements 
will  probably  not  be  repeated  on  the  trial 
iinew. 

For  the  errors  indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


SMITH  V.  TAYLOR. 
'(Supreme  Court  of  Arkansas.    Jan.  80,  1911.) 
Justices  of  the  Peace  (§  43*)— Jubibdiction 

^Amount  in  Contbovebsy— "Matteks  ov 

cortbact." 

Const,  art.  7,  f  40,  declares  justices  of  the 
peace  shall  have  jurisdiction  ezclusive  of  the 
.circuit  court  in  all  matters  of  contract,  where 
the  amount  in  controversy  does  not  exceed  $100. 
Held,  that  "matters  of  contract"  embrace  an 
action  for  unliquidated  damages  founded  on  a 
contract,  and  the  circuit  court  had  no  jarisdic- 
tion  of  an  action  to  recover  $100  as  damages 
for  breach  of  a  contract  employing  plaintiff  to 
sell  land. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  149-156;  Dec.  Dig.  | 
43.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4417.] 

Appeal  from  Circuit  Court,  Sharp  County; 
John  W.  Meeks,  Judge. 

Action  by 'John  M.  Taylor  against  L.  A. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant  appeals.     Reversed   and   dismissed 

David  L.  King,  for  appellant 

Mcculloch,  C.  J.  This  is  an  action 
instituted  by  appellee  against  appellant  In 
the  circuit  court  of  Sharp  county,  Northern 
district,  to  recover  the  sum  of  $100  alleged 
to  be  due  as  damages  resulting  from  the 
alleged  breach  by  appellant  of  his  contract 
with  appellee,  employing  the  latter  as  his 
agent  to  sell  a  certain  tract  of  land.  Ap- 
.pellee  recovered  judgment  below  for  $25. 

The  Constitution  (article  7,  {  40)  provides 
-that  justices  of  the  peace  shall  have  original 
jurisdiction  "exclusive  of  the  circuit  court 
in  all  matters  of  contract  where  the  amount 


in  controversy  does  not  exceed  the  sum  of 
one  hundred  dollars,  excluding  interest"  It 
has  been  held  by  this  court  that  the  tenn 
"matters  of  contract"  embraces  an  action  for 
unliquidated  damages  when  the  action  Is 
founded  upon  a  contract.  Stanley  v.  Bracht, 
42  Ark.  210;  Koch  v.  Klmberllng,  55  Ark. 
547,  18  S.  W.  1040.  It  foUows  that  the  cir- 
cuit court  had  no  jurisdiction  of  the  cause 
of  action  set  forth  in  the  complaint 

Therefore  the  judgment  is  reversed,  and 
the  cause  dismissed. 


OZARK  COAL  00.  et  al.  y.  PENNSYI#. 

VANIA  ANTHRACITE  R.  CO. 

(Supreme  (3ourt  of  Arkansas.     Feb.  ^   1911.) 

1.  Eminent   Douain   (J   61*)— Takino   «)« 
Pbivate  Use. 

The  right  of  eminent  domain  cannot  be  del- 
egated or  exercised  for  the  purpose  of  acquiring 
property  for  private  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  51 ;   Dec.  Dig.  {  61.»] 

2.  Eminent    Domain    (|   66*)  —  LxaistATivE 
AND  Judicial  Powebs. 

Whether  a  particular  use  for  which  private 
pioi>erty  is  to  be  taken  under  legislative  sanc- 
tion is  a  public  one  is  a  judicial  question. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  165-167 ;   Dec.  Dig.  S  66.»J 

3.  EhiiNENT  Domain   ({   20*)  —  Railboaob — 

Common  Oabbikbs. 

Laws  1905,  p.  408,  I  1,  authorizes  coal  and 
other  mining  corporations  to  construct  and  oper- 
ate short  connecting  lines  of  railway  necessary 
to  the  successful  operation  of  their  mines.  Sec- 
tion 2  grants  for  that  purpose  the  right  to  exer- 
cise the  power  of  eminent  domain.  Sections  3 
and  4  provide  that,  when  so  constructed,  such 
lines  shall  be  entitled  to  the  rights  and  privi- 
leges of  common  carriers  and  to  the  same  rights 
and  privileges  in  respect  to  connections  and 
crossings  as  other  railroads.  Section  5  provides 
that  any  such  line  less  than  six  miles  long  shall 
not  be  required  to  maintain  passenger  equip- 
ment except  at  its  own  option  but,  if  it  elects  to 
carry  passengers,  it  shall  be  liable  to  the  regula- 
tions govemmg  other  carriers.  Plaintiff  was 
incorporated  under  such  act  and  the  evidence 
showed  that  its  road  was  to  be  used  principally 
in  developing  and  operating  a  coal  nUne  owned 
by  it,  though  that  was  not  its  sole  use.  fTeM, 
that  the  acquisition  of  land  for  such  toad  was 
for  a  public  purpose,  and  hence  such  statute 
was  valid,  and  plaintiff  was  entitled  to  main- 
tain condemnation  proceedings. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  Si  50-67;  Dec  Dig.  {  20.*I 

Appeal  from  JobnBon  Chancery  Court; 
Jeremiah  G.  Wallace,  Chancellor. 

Condemnation  proceedings  by  the  Pennsyl- 
vania Anthracite  Railroad  Company  against 
the  Ozark  Coal  Company  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Geo.  O.  Patterson,  for  appellants.  Moore, 
Smith  &  Moore,  for  appellee. 

MCCULLOCH,  O.  J.  The  General  Assem- 
bly of  1905  passed  an  act  entitled  "An  act 
to  authorize  coal  and  other  mining  corpora- 
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tlons  tn  tlie  state  of  Arkansas  to  construct, 
own,  and  operate  short  connecting  lines  of 
railway  or  tramway,  and  granting  to  them 
the  right  of  eminent  domain  in  condemna- 
tion suits."    Laws  1905,  p.  407. 

The  act  reads  as  follows : 

"Section  1.  That  all  persons,  owning  or 
controlling  by  lease  or  purchase,  any  copper, 
lead,  zinc,  iron,  marble,  coal  or  other  min- 
eral lands  in  this  state  shall  have  the  same 
rig^t  to  Incorporate,  own,  construct,  and 
operate  such  short  lines  of  railway,  or  tram- 
way, as  may  be  necessary  to  the  successful 
mining  and  marketing  of  said  coal,  marble, 
and  minerals. 

"Sec.  2.  All  Incorporations  herein  provided 
for  shall  be  governed  by  the  laws  governing 
railway  incorporations  in  this  state;  and 
shall  have  the  same  right  to  acquire  right 
of  way  over,  under,  or  through  any  private 
«r  pablic  lands,  and  shall  have  >  and  exer- 
cise the  same  right  of  eminent  domain  in  ac- 
quiring such  right  of  way;  and  shall  have 
the  same  authority  to  construct,  own,  lease, 
operate,  or  sell  such  lines  of  railway,  or 
tramway,  as  may  be  necessary  to  the  suc- 
cessful mining  and  marketing  of  such  coal 
and  other  minerals,  owned  or  controlled  by 
said  mining  corporations,  as  is  now  by  law 
granted  to  railroad  corporations  of  this  state 

"Sec.  3.  That  when  so  incorporated  and  con- 
structed, such  short  lines  of  railway  and 
tramway,  shall  be,  and  are  hereby  entitled  to 
all  the  rights,  powers  and  privileges  of  a 
common  carrier. 

"Sec.  4.  All  such  short  lines  of  railway,  or 
tramway,  shall  have  the  same  rights  and 
privileges  of  connections,  crossings,  sidings, 
switches,  and  transfer,  without  prejudice  or 
discrimination,  as  are  extended  by  custom  or 
granted  by  law  to  railroad  corporations  in 
this  state 

"Sec  6.  That  all  such  short  lines  of  rail- 
way, or  tramway,  not  exceeding  six  miles  in 
length,  shall  not  be  required  to  maintain  pas- 
senger equipment,  but  if,  at  their  option,  they 
carry  passengers,  they  shall  be  subject  to 
the  laws  governing  passenger  tra£Bc  on  rail- 
roads in  this  state." 

Pursuant  to  the  authority  of  said  act,  and 
in  accordance  with  the  procedure  prescribed 
by  the  general  statutes  of  the  state  for  in- 
corporating railroad  companies,  appellee  was 
duly  Incorporated  as  a  railroad  company  for 
the  purpose  of  constructing  and  operating  a 
short  line  of  railroad  from  the  coal  mine  oi 
the  Pennsylvania  Anthracite  Coal  Company 
to  the  line  of  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  The  stock- 
holders in  appellee  company  are  the  same 
as  those  of  the  above-named  mining  company. 
Appellee  then  leased  to  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company  for 
a  term  of  30  years  Its  said  line  of  railroad 
to  be  constructed  and  said  lessee  agreed  in 
the  contract  to  operate  and  keep  in  public 
use  the  said  railroad,  with  such  locomotives, 
<ar8,  rolling  stock,  etc.,  as  it  shall  deem  to 


be  necessary,  reasonable,  or  proper  for  the 
accommodation  of  the  business  of  the  rail- 
road so  as  to  comply  with  the  laws  of  the 
state  of  Arkansas.  The  contract  requires 
appellee,  as  lessor,  to  maintain  the  railroad 
in  good  condition  and  repair,  and  gives  the 
lessee  the  right  to  control  the  operation  of 
the  road,  to  regulate  the  rate  of  tolls  to  be 
charged  for  transportation  of  freight,  and 
to  charge  and  collect  the  same.  The  con- 
tract contains  other  provisions  unnecessary 
to  mention.  Appellee  filed  in  the  circuit 
court  of  Johnson  county  its  petition  for  the 
condemnation  of  a  right  of  way  across  lands 
owned  by  appellants.  Appellants  answered, 
denying  the  right  of  apx>ellee  to  condemn  up- 
on the  ground  that  the  said  road  was  purely 
a  private  enterprise;  that  it  was  not  to  be 
built  for  the  use  of  the  public;  that  the 
incorporators  of  the  railroad  company  were 
the  owners  of  the  coal  company;  that  their 
only  object  and  purpose  was  to  build  a  spur 
or  switch  track  to  their  mines;  that  they 
were  sediing  to  take  and  appropriate  the 
private  property  of  the  appellants  for  a  pure- 
ly private  purpose;  and,  further,  that  the 
act  of  the  Legislature  approved  April  13, 
1905,  granting  the  right  of  eminent  domain 
to  coal  companies,  is  unconstitutional,  and 
praying  that  the  cause  be  transferred  to  the 
chancery  court  The  circuit  court  made  an 
order  transferring  to  the  chancery  court,  and 
in  the  order  transferring  to  the  chancery 
court  made  an  order  temporarily  restraining 
appellee  from  building  upon  the  lands  of  ap- 
pellants until  such  time  as  the  appellants 
could  apply  to  the  chancery  court  for  an 
order  restraining  them  from  entering  into  or 
upon  the  lands  of  appellants  until  the  mat- 
ters could  be  tried  finally.  Subsequently  ap- 
pellants petitioned  the  chancery  court  for  an 
injunction,  which  was  refused,  an  order  made 
permitting  the  appellee,  upon  the  payment  of 
the  sum  of  $150,  to  enter  into  and  upon  the 
lands  of  appellants  and  proceed  with  the  con- 
struction of  the  railroad.  From  an  adverse 
final  decree  appellants  brought  the  case  here 
for  review. 

In  the  outset  the  general  principle  declared 
by  our  Constitution  may  be  stated  that  the 
right  of  emin^it  domain  cannot  be  exercised 
for  the  purpose  of  acquiring  property  for  pri- 
vate use,  and  that  the  Legislature  cannot 
exercise  the  power  of  eminent  domain  nor  del- 
egate its  exercise  except  for  public  purposes. 
It  Is,  too,  a  Judicial  question  for  the  courts 
to  determine  whether  a  particular  use  for 
which  private  property  is  about  to  be  taken 
under  legislative  sanction  is  in  fact  a  public 
use.  Mountain  Park  Terminal  Co.  v.  Field, 
76  Ark.  239,  88  8.  W.  897.  It  will  be  ob- 
served that  the  act  of  1905  does  not  attempt 
to  limit  the  use  to  which  the  railroad  may 
be  put,  though  it  authorizes  the  construction 
and  operation  of  such  short  line  of  railway 
or  tramway  "as  may  be  necessary  to  the  suc- 
cessful mining  and  marketing  of  said  coal, 
marble  and  minerals."    On  the  contrary,  it  is 
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clear  from  the  terms  of  this  statute  that, 
when  so  Incorporated,  such  lines  of  road  be- 
come public  carriers  subject  to  the  general 
statutes  of  the  state  governing  railroads. 
The  evidence  In  the  case  shows  that  the  road 
Is  constructed  and  is  to  be  used  principally 
in  developing  and  operating  the  coal  mine 
of  the  Pennsylvania  Anthracite  Ooal  Com- 
pany; yet  that  is  not  the  sole  use.  The 
coal  mine  of  appellants  is  on  the  line  of  ti' 
road,  and  the  owners  thereof  can,  under  the 
law,  have  the  use  of  the  railroad  as  a  com- 
mon carrier  for  the  transportation  of  coal 
and  other  commodities.  The  evidence  also 
shows  that  a  townsite  is  being  laid  out, 
and  a  town  is  to  be  established  at  one  ter- 
minus of  the  railroad,  and  that  the  road 
can  be  used  for  shipping  purposes  by  those 
who  may  have  business  there.  Other  coal 
mines  in  that  belt  may  use  the  rpad.  The 
law  gives  all  the  right  to  use  it  on  equal 
terms. 

In  Railway  Co.  t.  Petty,  57  Ark.  359,  21 
S.  W.  884,  20  L.  R.  A.  434,  Chief  JusUce 
Cockrlll,  speaking  for  the  court,  said:  "If  if 
is  an  aid  In  facilitating  the  business  for 
which  the  public  agency  is  authorized  to 
exercise  the  power  to  condemn,  or  If  the  pub- 
lic may  enjoy  the  use  of  It  not  by  permis- 
sion, but  by  right,  its  character  Is  public. 
When  once  the  character  of  the  use  is  found 
to  be  public,  the  court's  Inquiry  ends  and 
the  legislative  policy  is  left  supreme,  al- 
though it  appears  that  private  ends  will  be 
advanced  by  the  public  user.  •  •  •  There 
are  numerous  cases  holding  that  a  railway 
built  for  the  purpose  of  reaching  a  coal  mine 
or  a  manufacturing  establishment  is  a  pub- 
lic enterprise  entitled  to  exercise  the  power 
of  eminent  domain,  provided  the  public  has 
the  right  to  use  it  That  right  makes  the 
use  public."  In  the  ease  of  Phillips  v.  Wat- 
son, 63  Iowa,  28,  18  N.  W.  659,  the  court 
construed  a  statute  of  that  state  authorizing 
the  owner  of  any  lands  having  thereon  coal, 
etc.,  to  condemn  land  for  a  public  way  to  any 
highway  or  railroad,  and  said:  "We  ought 
not  to  declare  any  act  of  the  Legislature 
void  if  a  construction  can  fairly  be  put  upon 
it  under  which  it  can  be  sustained.  In  the 
title  as  well  as  the  body  of  the  act  the  ways 
for  the  establishment  of  which  it  provides 
are  described  as  public  ways,  In  the  ordi- 
nary sense  in  which  that  term  is  used ;  that 
is,  that  the  public  should  have  the  right  to 
use,  occupy,  and  enjoy  them  as  ways  or 
roads.  It  is  not  material  that  the  rights  and 
privileges  of  the  public  with  reference  to 
them  are  not  specially  defined  in  the  act, 
for  the  rights  and  privileges  of  the  peoplo 
generally  with  reference  to  the  public  ways 
are  defined  in  the  general  statutes  on  the 
subject.  *  •  *  And  we  think  that  it  makes 
no  difterence  that  the  mineowner  may  be  the 
only  member  of  the  public  who  may  have 
occasion  to  use  the  way  after  it  has  been 


established.  The  character  of  the  way, 
whether  it  is  public  or  private,  is  determined 
by  the  extent  of  the  right  to  use  it,  and  not 
by  the  extent  to  which  that  right  is  exer- 
cised. If  all  the  people  have  the  right  to 
use  it.  It  is  a  public  way,  although  the 
number  who  have  occasion  to  exercise  the 
right  is  very  small.  And,  where  the  use  to 
which  the  property  is  appropriated  is  a  pub- 
lic use,  the  Legislature  is  the  Judge  of  the 
expediency  of  making  the  appropriation,  and 
Its  action  in  making  the  appropriation  can- 
not be  questioned  in  the  courts." 

There  are  many  other  cases  to  the  same  ef- 
fect K.  &  T.  Coal  Co.  V.  Northwestern  Coal 
&  Mining  Co.,  161  Mo.  288,  61  S.  W.  684,  51 
L.  R.  A.  936,  84  Am.  St  R^.  717;  Dietrich 
V.  Murdock,  42  Mo.  279 ;  De  Camp  t.  Hlber- 
nia  R.  R.  Co.,  47  N.  J.  Law,  43 ;  New  Central 
Coal  Co.  et  al.  v.  George's  Creek  Coal  &  Iron 
Co.,  87  Md:  637;  Butte  A.  &  P.  R.  R.  Co.  v. 
Montana  Union  R.  B.  Co.,  IS  Mont  523,  41 
Pac.  232,  31  L.  R.  A.  298,  50  Am.  St  Rep. 
508.  We  do  not  have  to  go  as  far  In  this  case 
as  some  of  the  courts  have  done,  holding 
that  the  operation  of  a  coal  mine  or  manu- 
facturing plant  constitutes  a  public  neces- 
sity or  enterprise  is  of  Itself  a  public  use 
which  may  Justify  the  exercise  of  the  right 
of  eminent  domain.  Butte  A.  &  P.  R.  R.  Co. 
V.  Montana  Union  R.  R.  Co.,  supra;  Olm- 
stead  V.  Camp,  33  Conn.  552,  89  Am.  Dec. 
221;  Talbot  V.  Hudson,  16  Gray  (Mass.)  426; 
Amoskeag  Co.  v.  Head,  56  N.  H.  386 ;  Dayton 
Mining  Co.  V.  Seawell,  11  Nev.  408;  Gold 
Mining  Co.  v.  Parker,  59  Ga.  419 ;  Highland 
Boy  Mining  Co.  v.  Strlckley,  28  Utah,  215, 
78  Pac.  296,  1  L.  R.  A.  (N.  S.)  978,  107  Am. 
St  Rep.  711 ;  Miocene  Ditch  Co.  v.  Jacobsen, 
146  Fed.  680,  77  C.  O.  A.  106. 

Without  invoking  the  doctrine  of  those 
cases,  we  think  that  the  act  in  question  au- 
thorizes the  Incorporation  of  a  railroad  for 
public  use,  that  the  public  has  a  right  to  Its 
use,  and  that  the  evidence  in  this  case  shows 
that  appellee's  railroad  is  intended  for  pub- 
lic use  within  the  meaning  of  the  law. 

The  decree  is  therefore  affirmed. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  v.  GRUBBS. 
(Supreme  Court  of  Arkansas.     Feb.  6,   1911.) 

1.  Appeal  and  Ebbor  (S  930*)— Evidenck— 
Review 

The  court  on  ai^peal,  in  determining  wheth- 
er there  is  any  evidence  warranting  the  ver- 
dict, will  consider  the  testimony  in  its  most 
favorable  aspect  to  the  successful  imrty. 

[M.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  g§  3755-3761;  Dec.  Dig.  § 
930.*] 

2.  Mastbb  ANn  Sebvawt  ({  217*)— Injtwt  to 
Servant — Assumption  of  Risk. 

A  servant  assumes  the  ordinary  and  usual 
risks  incident  to  the  employment  and  the  risks 
which  he  knows  or  which  by  the  exercise  of 
reasonable  care  he  may  know,  and,  wher-.  a  maa- 
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ter and  servant  posseas  equal  knowledge  of  a 
dant;er,  Qxe  servant  of  sufiBcient  maturity  to  ap- 
preciate the  danger  assumes  the  risk. 

[BM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.   Dig.  !S  574-600;    Dec  Dl*.  ^ 
217.*] 
8.  Masteb  awd   Sebvant  (|  155*)— Dxjtt  to 

Wabn  Sebvant. 

A  master  need  not  warn  an  experienced 
servant  as  to  obvious  dangers,  where  the  mas- 
ter and  servant  possess  equal  knowledge  of  the 
dangers. 

[Ed.  Ni>te. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  310;    Dec.  Dig.  {  156.*] 
4.  Masteb  and  Skbvant  (§  219*)- Ikjdbx  to 

SEBVANT— ASSUHPTION    OF   RlSK. 

A  servant  employed  to  straighten  creosoted 
ties  on  a  car  knew  t^at  such  ties  were  liable  to 
slip  when  any  weight  was  applied  to  them.  He 
climbed  on  the  drawhead  of  toe  car  and  caught 
bold  of  a  tie  with  bis  hand  and  attempted  to 
pnll  himself  up.  The  tie  slipped,  and  ne  lost 
bis  bold  and  fell  to  the  ground  and  was  injured, 
field,  that  he  assumed  the  risk  of  Injury,  as  a 
matter  of  law.  though  the  master  negligently 
failed  to  proviae  a  safe  means  of  mounting  the 
car  to  rearrange  the  ties. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {|  610-624;  Dec.  Dig.  i 
219.*] 

6.  Masteb  and  Sebvant  tf  217*)— Injubt  to 
Sebvant— Assumption  of  Risk. 

A  servant,  who  knows  the  methods  adopted 
in  the  work  and  the  place  in  which  the  work 
is  to  be  done,  and  who  continues  in  the  employ- 
ment, assumes  the  risks  of  the  dangers  resulting 
therefrom. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  674-600;    Dec.  Dig.  { 

&  Mabtkb  and  Sebvant  ({  217*)— Injubt  to 
Sebvant— Assumption  or  Risk. 

Where  the  place  or  work  itself  was  unsafe, 

a   servant  voluntarily   engaging   therein,    with 

knowledge  of  the  danger,  assumed  the  risks. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant,  Cent   Dig.   SS  574-600;    Dec.  Dig.   § 

217.*] 

Appeal  from  Qrcait  Court,  Lonoke  Coun- 
ty ;  Eugene  Lankf  ord.  Judge. 

Action  by  G.  W.  Grubbs  against  the  Chi- 
cago, Bock  Island  &  Pacific  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  case  dis- 
missed. 

Tbos.  S.  Bugbee  and  John  T.  Hicks,  for 
appellant  J.  B.  Reed  and  Carmichael, 
BroolEB  &  Powers,  for  appellee. 

FRAUENTHAL,  J.  This  was  an  action 
Instituted  by  C.  W.  Grubbs,  the  plaintiff 
below,  to  recover  damages  for  a  personal 
injury  which  he  sustained  while  In  defend- 
ant's employment  and  which  he  alleged  was 
caused  by  defendant's  negligence.*  The  de- 
fendant denied  the  allegations  of  negligence 
set  out  in  the  complaint  and  pleaded  as  a 
tmr  to  a  recovery  by  plaintiff  his  alleged 
contributory  negligence  and  his  assumption 
of  the  risk  of  the  injury.  The  Jury  returned 
a  verdict  in  favor  of  the  plaintiff,  and  from 
the  Judgment  rendered  thereon  the  defend- 
ant has  appealed  to  this  court 

Upon  the  trial  of  the  case,  the  defendant 


asked  for  a  peremptory  Instruction  In  its 
favor,  and  now  contends  that  under  the 
uncontroverted  testimony  in  the  case  the  In- 
Jury  which  the  plaintiff  received  was  due 
to  the  risk  which  was  ordinarily  incident 
to  the  employment  in  which  he  was  engag- 
ed, and  which  therefore  he  assumed;  and, 
also,  that  plaintiff  himself  was  guilty  of 
negligence  which  contributed  to  cause  the 
injury.  In  determining  whether  or  not  there 
was  any  evidence  adduced  upon  the  trial 
of  the  case  that  was  legally  sufficient  to 
warrant  the  verdict,  this  court  will  consider 
the  testimony  in  its  most  favorable  aspect 
to  plaintiff  and  make  every  legitimate  infer- 
ence in  his  favor  that  is  deduclble  there- 
from. Viewed  in  this  manner,  the  case  Is 
substantially  this:  The  plaintiff  was  em- 
ployed by  the  defendant  as  a  section  hand 
and  had  been  engaged  In  that  service  for 
about  18  months  prior  to  the  time  he  re- 
ceived'the  injury  complained  of.  Two  cars 
of  creosoted  ties  had  been  placed  ux)on  the 
side  track  at  the  town  of  Lonoke.  These 
ties  were  loaded  on  flat  cars  and  had  be- 
come disarranged  while  being  transported. 
They  were  placed  upon  the  side  track  for 
the  purpose  of  having  them  rearranged  or 
straightened  out,  and  it  was  one  of  the  du- 
ties of  the  section  hands  to  do  this.  The 
foreman  of  the  section  crew  directed  a  num- 
ber of  his  hands,  amongst  whom  was  plain- 
tiff, to  straighten  out  these  ties  upon  the 
cars.  The  ties  were  loaded  upon  the  cars 
to  a  height  of  about  12  or  14  feet  from  the 
ground,  and  they  had  become  so  disarranged 
that  their  ends  protruded  over  the  cars. 
The  men  first  attempted  to  rearrange  the 
ties  by  the  use  of  a  scantling  while  standing 
on  the  ground;  but,  this  method  proving 
unsuccessful,  the  forelhan  directed  the  men 
to  go  upon  the  ties  In  order  to  straighten 
them  out  Four  of  the  men  got  upon  the 
ties  safely.  The  plaintiff  went  to  the  end 
of  the  flat  car,  and,  climbing  upon  the  draw- 
head  of  the  car,  caught  bold  of  a  protruding 
cross-tie  with  Ills  hand  and  attempted  to 
pull  himself  up.  The  tie  slipped,  and  the 
plaintiff,  loosening  his  bold,  fell  to  the 
ground  and  was  painfnUy  and  severely  in- 
jured. The  plaintiff  had  worked  with  ties 
which  liad  been  treated  with  creosote  and 
knew  that  they  were  made  slick  by  reason 
of  this  treatment;  and  the  section  crew  to 
which  lie  belonged  had  handled  a  great  num- 
ber of  creosoted  ties  prior  to  the  time  of 
this  injury  and  had .  straightened  the  ties 
on  probably  one  or  two  cars.  The  fore- 
man did  not  direct  the  section  hands,  and 
did  not  direct  the  plaintiff,  as  to  the  man- 
ner in  which  they  should  get  upon  the  ties, 
nor  did  he  warn  them  of  any  danger  in  so 
doing.  He  left  the  manner  of  mounting  the 
cars  to  their  own  discretion  and  did  not  see 
or  Imow  of  plalntifTs  attempt  to  get 'on  the 
car  until  after  the  injury. 
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In  accepting  and  continuing  In  the  employ- 
ment  in  whicli  be  is  engaged,  a  servant  as- 
sumes the  ordinary  and  usual  risks  and 
perils  that  are  incident  thereto.  He  assumes 
all  the  obvious  risks  of  the  work  in  which 
he  is  engaged,  and  also  the  risks  which  he 
knows  to  exist,  as  well  as  those  which  by 
the  ezerdse  ot  reasonable  care  he  may  know 
to  exist  By  the  contract  of  service  he 
agrees  to  bear  the  risk  of  all  sacb  dangers, 
and  he  therefore  cannot  recover  for  the  In- 
juries resulting  therefrom.  As  is  said  In 
the  case  of  Fordyce  v.  Stafford,  57  Ark.  503, 
22  S.  W.  161:  "The  employe  assumes  all 
risks  naturally  and  reasonably  incident  to 
the  service  in  which  he  engages,  where  the 
hazards  of  the  service  are  obvious  and  with- 
in the  apprehension  of  a  person  of  his  ex- 
perience and  understanding."  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Touhey,  67  Ark.  209,  54 
S.  W.  677,  77  Am.  St  Eep.  100;  Archer- 
Foster  ConstructlMi  Co.  v.  Vaughn,  79  Ark. 
20,  94  S.  W.  717;  C,  O.  &  G.  Ry.  Co.  v. 
Thompson,  82  Ark.  11,  100  S.  W.  83;  Gra- 
ham V,  Thrall  &  Shea,  129  S.  W.  532;  1 
Labatt  on  Master  &  Servant,  |  269. 

In  the  case  at  bar  the  plaintiff  Knew  that 
the  effect  of  the  treatment  of  creosote  upon 
cross-ties  was  to  make  them  slick,  and  there- 
fore liable  to  slip.  The  ties  had  on  this 
account  become  disarranged  upon  the  cars, 
and  it  was  for  this  reason  that  plaintiff  was 
directed  to  do  the  work  of  straightening 
them  out  Their  condition  was  patent  to 
him,  and  the  manner  in  which  they  were 
disarranged  upon  the  car  was  also  patent 
It  was  obvious,  therefore,  that  these  ties 
were  liable  to  slip  whenever  any  force  or 
weight  was  applied  to  them.  The  risk  of 
Injury  which  might  result  by  reason  of  the 
ties  slipping  or  moving  was  obvious,  and, 
when  plaintiff  undertook  the  service  of 
straightening  them  out,  be  assumed  that 
risk.  The  plaintiff  knew  that  these  ties 
had  l>een  treated  with  creosote,  and  he  tes- 
tified that  the  effect  of  such  treatment  made 
them  slick.  He  observed  that  on  account 
of  this  slick  condition  these  ties  had  become 
dislodged  and  disarranged,  and  therefore 
the  danger  incident  to  applying  force  to 
them,  and  thereby  causing  them  to  easily 
move,  was  obvious  and  known  to  the  plain- 
tiff. A  master  is  not  bound  to  warn  the 
servant  as  to  dangers  which  are  obvlons 
and  patent  to  him.  And,  where  the  master 
and  servant  are  possessed  of  eqnal  knowl- 
edge of  the  danger,  then  it  is  not  incumbent 
upon  the  master  to  warn  a  servant  of  suffi- 
cient maturity  and  experience  to  appreciate 
the  same.  In  such  case  the  servant  assumes 
the  risk.  In  the  case  of  L.  &  A.  Ry.  Co. 
V.  MUes,  82  Ark.  634,  103  S.  W.  158,  11  L. 
R.  A.  (N.  S.)  720,  the  court,  quoting  from 
Labatt  on  Master  &  Servant,  states  the 
doctriife  as  follows:  "The  master  is  not  re- 
quired to  point  out  the  dangers  which  are 
readily  ascertainable  by  the  servant  himself, 
if  be  makes  an  ordinary  careful  use  of  such 


knowledge,  experience,  and  Judgment  as  be 
possesses.  The  failure  to  give  InstructiMis, 
therefore,  Is  not  culpable  where  the  servant 
might  by  the  exercise  of  ordinary  care  and 
attention  have  known  of  the  danger,  or,  as 
the  rule  is  also  expressed,  where  he  had  all 
the  means  necessary  for  ascertaining  the 
conditions,  and  there  was  no  danger  wliicb 
could  not  be  discovered." 

But  it  is  urged  by  counsel  for  plaintiff 
that,  while  the  servant  assumes  the  ordinary 
risks  incident  to  the  employment,  he  does 
not  assume  the  risk  of  danger  caused  by 
the  negligence  of  the  master.  It  is  contend- 
ed that  It  is  Incumbent  upon  the  master  U> 
furnish  the  servant  with  a  safe  place  in 
which  to  do  the  work,  and  in  falling  to  per- 
form that  duty  the  master  is  guilty  of  neg- 
ligence. It  is  claimed  In  this  case  that  it 
was  the  duty  of  the  defendant  to  have  pro- 
vided the  plaintiff  with  a  safe  means  of 
mounting  the  car  in  order  to  rearrange  the 
ties,  and  that  it  faUed  to  furnish  same. 
But,  even  if  the  failure  to  furnish  such  spe- 
cial appliance  or  means  of  mounting  the 
car  should  be  considered  an  act  of  negli- 
gence on  the  part  of  the  defendant,  still 
the  plaintiff  was  fully  aware  of  the  manner 
In  which  the  work  was  being  done  and  the 
way  in  which  the  car  was  mounted.  In 
the  case  of  Emma  Cotton  Seed  Oil  Co.  y. 
Hale,  56  Ark.  232,  19  S.  W.  600,  it  <8  said: 
"If,  having  sufficient  intelligence  and  knowl- 
edge to  enable  him  to  see  and  appreciate  the 
dangers  to  which  he  will  be  expo.sed,  he 
knowingly  assents  to  occupy  a  place  set 
apart  for  him  by  the  master,  and  he  does 
so,  be  thereby  assumes  the  risks  incident 
thereto  and  dispenses  with  the  obligation 
of  the  master  to  furnish  him  a  better  place. 
It  is  then  no  longer  a  question  of  whether 
such  place  could  not  with  reasonable  care 
and  diligence  be  made  safe.  Having  volun- 
tarily accepted  the  place  occupied  by  him, 
he  cannot  hold  the  master  liable  for  injuries 
received  by  him  because  the  place  was  not 
safe."  Where  the  servant  knows  the  meth- 
ods that  are  adopted  in  doing,  the  work  and 
the  place  furnished  In  which  the  work  is 
done,  and  accepts  or  continues  in  the  em- 
ployment under  such  conditions,  he  assumes 
the  risks  of  the  dangers  which  may  result 
therefrom.  Railway  v.  Kelton,  65  Ark.  483, 
18  S.  W.  933;  Patterson  Coal  Co.  v.  Pee, 
81  Ark.  343,  90  S.  W.  638;  Graham  v.  Thrall 
&  Shea,  supra. 

But,  in  addition  to  this,  in  the  case  at  bar 
the  plaintiff  was  engaged  in  the  work  of 
straightening  out  the  ties,  which,  on  account 
of  their  peculiar  slick  condition,  had  become 
disarranged.  If  the  place  or  the  work  It- 
self was  unsafe,  it  was  a  part  of  the  very 
service  which  the  plaintiff  voluntarily  en- 
gaged in  with  full  knowledge  of  the  onsafety 
of  the  place  and  the  dangers  of  the  work. 
The  rule  is  that  under  such  circumstances 
the  servant  assumes  the  risks  of  the  dan- 
gers incident  to  such  duty  he  has  thus  en- 
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gaged  to  perform.  In  Bpeaklng  of  the  risk 
which  In  each  a  case  is  assumed  by  the 
servant,  this  court,  in  the  case  of  Marshall 
T.  St  Louis,  I.  M.  &  S.  R.  Co.,  78  Ark.  213, 
91  S.  W.  S6,  115  Am.  St  Rep.  27,  quoted 
the  following  with  approval  from  Judge 
Lorton:  "It  is  not  a  case  wh»e  dangerous 
or  defective  instrumentalities  are  supplied 
by  the  master  to  be  used  in  his  work  and 
where  notice  of  such  danger  should  be  given, 
but  a  case  where  the  instrumentalities  to 
be  handled  and  worked  with  or  upon  are 
understood  to  involve  peril  and  to  demand 
unusual  care.  In  such  cases  the  risk  is  as- 
sinned  by  the  servant  as  within  the  terms 
of   his   contract  and   compensated   by   his 


In  the  case  at  bar  the  plalntifF  was  en- 
gaged In  rearranging  the  ties  which  he  knew 
had  become  dislodged  and  displaced  on  ac- 
count of  their  slick  condition.  He  under- 
stood the  manner  in  which  the  work  was 
to  be  done,  and  whatever  danger  was  Ind- 
deht  to  mounting  the  car  and  going  on  and 
over  these  ties  was  obvious  to  any  one  with 
the  experience  and  understanding  possessed 
by  plaintiff.  The  danger  of  these  ties  slip- 
ping, and  the  peril  arising  therefrom,  was 
one  of  the  ordinary  Incidents  of  the  work 
In  which  he  was  engaged.  This  risk  of  In- 
jury therefrom  was  therefore  assumed  by 
him.  Grayson-McLeod  Lumber  Co.  v.  Gar- 
ter, 76  Ark.  60,  88  S.  W.  697;  C„  R.  I.  & 
Pac.  Ry.  Co.  V.  Murray,  85  Ark.  600,  109 
S.  W.  549,  16  L.  R.  A  (N.  S.)  984 ;  St  Louis, 
I.  If .  &  S.  R.  Co.  T.  Coins,  90  Ark.  387,  119 
S.  W.  277. 

Considering  the  testimony  adduced  upon 
the  trial  of  this  case  most  favorably  to  the 
canse  of  the  plaintiff,  we  are  of  opinion 
tbat  the  Injury  which  he  sustained  occnrred 
by  reason  of  a  risk  whlCb  nnder  the  law  he 
assumed. 

The  Judgment  must  accordingly,  be  re- 
versed, and  the  case  dUmissed.  It  Is  so 
ordered. 


GAT  Ott  CO.  v.  MTTSKOOBB  OIL  REFIN- 
ING CO. 
(Sopreme  Court  of  Arkansas.     Feb.  6,  1911.) 

1.  Appeai.   ahd   BiBSOB   (J  1010*)— Review— 
FiMDiRos  BT  OouKT— Conclusiveness. 

A  finding  by  the  trial  court  will  not  be 
distnibed,  if  the  evidence  is  legally  lufflcient  to 
snpport  it. 

lEA.  Note.— For  other  cases,  see  Appeal  and 
E>rTor,  Cent  Dig.  H  3979-3962;  Dec.  Dig.  { 
lOlO.*] 

2.  Bbokebs  (I  11*)— Breach  ov  Contbaot  or 

EbfPLOTHENT— BlTBDSN  OT  PSOOr. 

Where  a  coanterclaim  set  np  damages  aris- 
ini;  from  a  breach  of  contract  for  the  exclasive 
agency  of  selling  oil,  the  harden  of  proof  was 
upon  the  party  coonterdaiming. 

[Kd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  t  58;  Dea  Dig.  S  IL*] 


8.  OOHTBACTS  (I  850*)— Bbkach— Evidence— 

SUFFICIEKOT. 

Evidence  held  to  support  a  finding  denying, 
damages  for  a  breach  of  contract 

[Ejd.  Note. — ^For  other  cases,  see  Contracts,. 
Cent  Dig.  H  1819-1823    Dec.  Dig.  |  350.*] 

4.  Afpkai.    and    ElBBOB    (I    995*)— Review— 
Weioht  or  Evidence — SpeodLlATive  Cuab- 

AOTEB. 

The  weight  of  evidence  of  a  speculative 
character,  as  to  damages  arising  from  a  breach 
of  contract  is  a  queBtion  for  the  trial  court  sit- 
ting as  a  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3907 ;   Dec;  Dig.  |  995.*] 

5.  Bbokebs  d  11*)  —  Bbeach  —  Exclusive 
AOENCT  FOB  Sales. 

Where  a  contract  between  a  principal  and 
agent  gave  the  agent  the  exclusive  right  to  sell 
oil  in  a  certain  territory,  sales  by  the  principal 
at  Its  place  of  business, -which  was  without  the 
agent's  territory,  and  a  subsequent  shipment  of 
the  oil  into  agent's  territory,  at  the  request  of 
the  purchasers,  in  the  absence  of  a  purpose  to 
evade  the  ccaitiact  did  not  constitute  a  breach. 
[Eid.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  S  68;   Dec.  Dig.  |  11.*] 

Appeal  from  Circuit  Court,  Sebastian 
County;   Daniel  Hon,  Judge. 

Action  by  the  Muskogee  Oil  Refining  Com- 
pany against  the  Gay  Oil  Company,  which 
set  up  a  counterclaim.  From  a  Judgment  for 
plaintiff,  defendant  appealed.     Afi3rmed. 

Hill,  Brizzolara  &  Fitzhugh,  for  appellant 
Kimpel  &  Daily,  for  appellee. 

McCULLOOH,  a  J.  This  is  an  action  in- 
stituted by  the  Muskogee  Oil  Refining  Com- 
pany against  the  Gay  Oil  Company,  both  cor- 
porations, to  recover  upon  an  opoi  account 
for  $3,016.30  for  oil  products  sold  and  de- 
livered by  plaintiff  to  defendant  Defendant 
pleaded  a  counterclaim  against  plaintiff  for 
damages  resulting  from  an  alleged  breach 
of  contract,  whereby  the  plaintiff  appointed 
defendant  sole  distributor  of  Its  oils  in  the 
state  of  Arkansas  and  the  cities  of  Kansas- 
City  and  St  Louis,  Mo.,  and  Memphis,  Tenn., 
for  a  term  of  two  years,  and  also  damages 
for  violation  of  an  alleged  agreement  to  es- 
tablish an  oil  station  at  Ft  Smith,  Ark.  The 
case  was  tried  before  the  court  sitting  as  a 
Jnry,  and  the  court  found  the  amount  of 
plaintifTs  account  to  be  $3,189.36;  that  the 
defendant  was  entitled  to  a  credit  of  $484.22 
for  money  expended  in  completion  of  the  oil 
station  at  Ft  Smith ;  and  that  the  defendant 
was  also  entitled  to  a  credit  of  $230  for  dam- 
ages on  account  of  sales  made  by  plaintiff  to 
the  Texarkana  Grocery  Company,  In  viola- 
tion of  its  contract  with  defendant ;  and  fur- 
ther found  "that  of  any  other  sales  made  in 
the  territory  covered  by  the  contract  there 
was  no  damage  to  defendant  shown  from  the 
evidence,  and  that  a  number  of  other  sales 
claimed  by  the  defendant  to  have  been  made 
in  said  territory  covered  by  the  contract  were 
not  made  in  said  territory,  but  were  made  in 
Oklahoma,  and  afterwards,  on  order  of  the 
purchaser,  shipped  as  directed  by  purchaser." 
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The  court,  after  dedncting  said  credits, 
found  in  favor  of  plaintiff  for  $2,475.16,  and 
rendered  Judgment  against  defendant  accord- 
ingly.   Defendant  appealed. 

Tbe  clanse  of  the  contract  which  bears  on 
the  controversy  reads  as  follows:  "In  con- 
sideration of  said  party  having  agreed  to 
handle  exclusively,  in  the  territory  above 
mentioned,  goods  as  or  may  be  made  by  said 
first  party,  subject  to  provisions  of  article  iv, 
he  is  hereby  appointed  sole  distributor  of  said 
goods  in  the  territory  specified  in  article  1, 
it  being  well  understood  and  agreed  that  the 
names  and  brands  in  use  and  the  property 
of  said  first  party  shall  at  all  times  appear 
on  their  packages  marked  and  used  by  said 
second  party,  he  agreeing  to  carry  on  all  his 
stationery  an  announcement  that  he  is  sole 
distributor  of  the  said  oils  of  the  Muskogee 
Oil  Befinlng  Company.  It  being  further 
agreed  that  the  stencil  of  tbe  said  second 
party  shall  appear  on  each  barrel  or  package 
used  by  him." 

It  Is  insisted  that  the  court  erred  in  find- 
ing that  the  defendant  sustained  no  damage 
by  reason  of  the  other  sales  in  the  territory 
mentioned,  and  that  it  did  not  constitute  a 
breach  of  the  contract  on  plaintUTs  part  to 
make  sales  in  Oklahoma  of  oil  products, 
which  were  subsequently  shipped  to  purcha- 
sers in  the  territory  mentioned.  The  finding 
of  the  trial  court  has  the  same  binding  force 
as  the  verdict  of  a  Jury,  and,  under  well- 
settled  rules,  If  the  evidence  is  legally  suf- 
ficient to  sustain  the  finding,  this  court  will 
not  disturb  It 

The  only  testimony  tending  to  show  dam- 
ages which  the  court  failed  to  allow  is  the 
testimony  of  Mr.  Gay,  who,  in  answer  to  the 
hypothetical  question,  assuming  that  $10,000 
worth  of  oil  was  sold  In  the  territory  during 
the  period  named,  what  would  have  been  the 
profit  to  the  plaintiff  upon  those  sales,  an- 
swered that  there  would  be  a  profit  of  $5,000, 
less  an  expense  amounting  to  about  20  per 
cent.  Now  the  evidence  tends  to  show  that 
Gay's  only  source  of  information  as  to  the 
amount  of  sales  made  by  plaintiff  was  the 
plaintiff's  accounts  and  books,  which  were 


introduced  In  evidence,  and  that  from  these 
books  and  accounts  it  was  impossible  to  de- 
termine the  quality  of  the  products  sold  or 
the  prices,  and  that  therefore  it  was  impos- 
sible to  tell  from  the  books  or  accounts  the 
amount  of  profit  made.  The  burden  was  up- 
on defendant  to  prove  the  amount  of  the  al- 
leged damage,  and  In  the  present  state  of  the 
proof,  as  abstracted,  we  cannot  say  that  the 
undisputed  evidence  establishes  any  amount 
of  damag^e.  If  it  be  conceded  that  the  pre- 
ponderance of  the  evidence  establishes  the 
fact  that  the  defendant  suffered  some  dam- 
age yet  the  latter  has  not  proved  his  case  by 
showing  the  amount  of  damages  which  he 
should  recover.  We  cannot  say,  therefore, 
that  the  finding  of  the  court  was  without  ev- 
idence to  sustain  it  The  evidence  adduced 
by  defendant  was,  to  say  the  least  of  a  very 
speculative  character,  and  its  weight  was  a 
question  within  the  province  of  the  trial 
court 

We  are  also  of  the  opinion  that  we  ought 
not  to  overturn  the  finding  of  the  court  that 
there  was  no  breach  of  the  contract  in  the 
sale  of  oil,  which  was  afterwards  shipped  to 
points  within  the  territory  mentioned  in  de- 
fendant's contract  If  the  plaintiff  consum- 
mated sales  and  deliveries  of  oil  in  the  state 
of  Oklahoma,  which  was  outside  of  the  terri- 
tory mentioned  In  defendant's  contract  the 
subsequent  shlpmoit  of  the  oil  at  the  request 
of  the  purchasers  did  not  render  these  sales 
breaches  of  the  contract  'Of  course,  salef 
made  by  plaintiff  in  Oklahoma,  for  the  pur- 
pose of  evading  the  contract  would  not  de- 
feat the  defendant  of  bis  right  to  recover 
profits  which  he  would  have  earned  on  the 
sales;  but  it  cannot  be  said  that  the  undis- 
puted evidence  in  this  case  shows  that  the 
terms  of  the  contract  were  evaded.  On  tbe 
contrary,  there  Is  nothing  In  the  evidence, 
as  abstracted,  to  show  that  the  sales  were 
not  made  la  perfect  good  faith,  without  any 
intent  to  evade  the  contract 

Upon  the  whole  we  are  convinced  that  the 
case  was  fairly  tried,  and  that  the  evidence 
is  sufficient  to  sustain  the  finding;  ao  the 
Judgment  is  afllrmed. 
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HABDING  ▼.  MISSOURI  PAC.  BY.  00. 
(Snpieme  Conrt  of  Mlssoari.    Feb.  9,  1911.) 

1.  APFKAL    and    BBBOB    ({   216*)  —  PSESENTA- 

TioN    Beiaw  —  ISBTBUCTioNS^— Objeotioh— 

Necessity. 

While  there  most  be  an  objection  to  an 
offer  of  evidence  and  an  exception  to  the  court's 
mllnK  thereon  in  order  to  preserve  the  ruling 
for  review,  an  exception  oa\y  is  necessary  to 
preserve  for'  review  the  giving  or  refusing  of 
an  instruction ;  that  being  an  action  of  the 
court,  and  not  of  the  parties,  so  that  no  objec- 
tion is  necessary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  1309-1314;  Dec.  Dig.  § 
215.»] 

2.  Words  and  Phbasm  —  "Exceptions"  — 
"OBJwrnoRS." 

Cases  on  appeal  are  tried  from  a  bill  of 
"exceptions,"  not  a  bill  of  "objections."  It  is 
true  that  the  word  "object"  in  certain  connec- 
tions may  have  the  same  meaning  as  "except." 
In  the  course  of  a  trial  on  objection  is  made 
to  the  end  that  a  ruling  of  the  court  may  be 
had.  This  ruling  is  not  upon  what  the  court 
Itself  has  done,  but  upon  what  the  jparties  are 
doing  or  offering  to  do.  The  objection  goes  to 
the  act  of  persons  other  than  the  court  and  is 
made  to  get  action  from  the  court  When  the 
court  acts,  the  error  is  preserved  by  an  excep- 
tion to  the  ruling.  Thus  the  origin  of  the  term 
"bill  of  exceptions." 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3.  pp.  253S-2544;  vol.  8,  p. 
7656 ;   vol.  6,  p.  4877.] 

Woodson,  J.,  dissenting. 

In  Banc.  Action  by  Lnta  M.  Harding 
against  the  Missouri  Pacific  Railway  Com- 
pany, in  which  defendant  appealed  from  an 
adverse  judgment.  On  motion  to  transfer 
the  case  to  the  St  Louis  Court  of  Appeals. 
Overmled. 

B.  T.  Bailey  and  Jas.  F.  Green,  for  appel- 
lant.   Glendy  B.  Arnold,  for  respondent 

GRAVES,  J.  This  Is  a  second  motion  for 
a  transfer  of  this  case  from  this  court  to  the 
St.  Louis  Court  of  Appeals.  The  first  mo- 
tion was  overruled  before  this  term  began 
on  the  ground  that  there  was  a  constitution- 
al question  involved  as  indicated  by  the  rec- 
ord. The  present  motion  was  filed  because, 
as  counsel  suggest  therein,  since  said  ruling 
on  their  previous  motion,  Division  2  of  this 
court  has  handed  down  an  opinion  In  the 
case  of  Sheets  et  al.  v.  Iowa  State  Insurance 
Co.,  226  Mo.  613,  126  S.  W.  413,  which  It  is 
charged  takes  out  of  the  case  the  alleged  con- 
stitutional question.  This  second  motion  to 
transfer  we  have  but  recently  overruled,  but 
it  was  thought  best  to  follow  such  ruling 
with  an  opinion,  and  therefore  this  opinion 
in  pursuance  of  an  assignment  for  that  pur- 
pose. The  constitutional  question  api)ears  by 
reason  of  the  giving  of  an  instruction.  In 
tbe  present  motion  counsel  for  the  respond- 
ent says:  "Tbe  appeal  in  this  case  was  taken 
to  this  court  on  the  theory  that  a  constitu- 
tional question  was  Involved  in  the  record. 
This  alleged  constitutional  question  appears 


for  the  first  time  on  the  record  In  the 
twelfth,  thirteenth,  fourteenth,  and  fifteenth 
grounds  of  appellant's  motion  for  a  new  tri- 
al, and  Is  predicated  exclusively,  as  I  under- 
stand It  upon  the  giving  of  one  instruction 
in  behalf  of  tbe  plaintiff,  which  was  the  only 
instruction  given  for  the  plaintiff.  It  is 
contended  that  that  instruction  violates  the 
provisions  of  tbe  Constitution  mentioned  In 
the  motion  for  a  new  trlaL  This  alleged 
constitutional  question  is  not  before  this 
court  for  review:  (1)  Because  the  abstract 
of  the  record  shows  that  no  such  objection 
was  made  by  tbe  appellant  when  the  In- 
struction was  given  by  tbe  court  Sheets 
et  al.  V.  Iowa  State  Ins.  Co.,  226  Mo.  613, 
619,  126  S.  W.  413.  (2)  Because  the  abstract 
of  the  record  falls  to  show  that  any  objec- 
tion, either  general  or  specific,  was  made  to 
tbe  giving  of  such  instruction.  Sheets  et 
al.  V.  Iowa  State  Ins.  Co.,  supra."  The  bill 
of  exceptions,  now  printed  and  on  file  in 
the  case,  sets  out  the  instruction  complained 
of,  and  is  followed  by  this  language:  "To 
which  action  of  the  court  in  giving  said  in- 
struction to  the  jury  defendant  then  and 
there  excepted  at  tbe  time." 

Counsel  contend  that  under  tbe  ruling  in 
the  Sheets  Case,  supra,  this  language  is  not 
sufficient  to  preserve  the  instruction  for  re- 
view here,  and  that,  if  such  instruction  is 
not  here  for  review,  then  the  alleged  consti- 
tutional question  is  not  in  the  case.  Under 
the  language  of  the  Sheets  Case,  the  con- 
tention is  well  founded,  but  to  our  mind  that 
case  is  wrong,  and  should  be  overruled  upon 
this  point  Tbe  effect  of  the  Sheets  Case  is 
this:  A  party  must  first  object  to  the  giving 
of  the  Instruction,  and  then  the  court  over- 
rules such  objection,  and  the  party  then 
excepts  to  the  action  of  the  court  in  over- 
ruling the  objection.  In  other  words,  the 
course  of  proceeding  to  save  the  point  as  to 
an  instruction  must  be  the  same  as  that  of 
saving  tbe  point  as  to  the  introduction  of 
evidence.  This  has  never  been  understood 
as  the  rule  in  this  state,  and  has  never  in 
recent  years  been  announced  as  the  rule  un- 
to the  Sheets  Case,  supra.  We  have  always 
held  that  to  preserve  the  point  for  review 
as  to  the  admission  of  evidence,  counsel 
must  object  to  the  introduction  of  tbe  evi- 
dence. This  objection  calls  for  the  ruling  of 
the  court,  and  counsel  must  then  except  to 
the  ruling  of  the  court  If  such  ruling  be  ad- 
verse to  him.  In  the  same  way  we  preserve 
the  point  as  to  Improper  remarks  of  counsel. 
Eppsteiu  V.  Railway  Co.,  197  Mo.,  loc.  clt. 
738,  94  S.  W.  067.  In  each  case  the  objec- 
tion Is  directed  to  a  thing  done  by  one  other 
than  the  judge  or  court  The  exception, 
however,  goes  to  tbe  action  or  ruling  of  the 
conrt.  And  herein  lies  the  fallacy  of  the 
Sheets  Case.  Instructions'  both  given  and 
refused  are  actions  of  the  court.  If  in- 
structions are  asked  by  counsel,  they  simply 
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amount  to  a  request  to  so  Instruct  If  the 
request  is  refused,  the  party  excepts  to  tbe 
action  of  the  court  In  refusing  such  declara- 
tion of  law.  In  such  cases  counsel  do  not 
object  to  the  court  refusing  the  instruction, 
and  then  except  to  the  court's  action  in  over- 
ruling the  objection.  And,  on  the  other 
hand.  If  the  court  grants  the  request  of  one 
counsel  and  gives  a  declaration  of  law,  such 
instruction  is  the  action  of  the  court,  and 
counsel  upon  the  other  side  have  only  to  ex- 
cept to  tbe  action  of  the  court  in  giving  the 
same.  So,  too,  as  to  tbe  motions  for  new 
trial  and  In  arrest  of  judgment.  When  the 
court  acts  niK>n  such  motions,  tbe  party 
simply  excepts  to  the  action  of  the  court 
thereon.  As  to  an  Instruction,  the  bill  of 
exceptions  should  show  an  exception  to  tbe 
action  of  the  court  in  giving  or  refusing  It 
As  to  the  evidence,  it  should  show  that  the 
party  objected  to  its  introduction  (thus  call- 
ing for  a  ruling  of  the  court),  and  then  fur- 
ther show  an  exception  to  the  action  of  the 
court.  No  book  was  more  consistently  fol- 
lowed in  Missouri  in  the  early  days  than 
Whittlesey's  Missouri  Practice.  In  this  work 
at  page  481  is  given  a  form  for  a  bill  of  ex- 
ceptions. I  dare  say  that  this  form  has  been 
practically  if  not  literally  followed  from 
that  day  to  this.  Upon  the  question  of  in- 
structions this  form  puts  it  thus:  "Where- 
upon the  plaintiff  prayed  the  court  to  in- 
struct the  jury  as  follows:  (Here  insert  the 
same.)  *  •  *  Which  instructions  the 
court  gave  the  Jury,  to  the  giving  of  which 
Instructions  in  behalf  of  the  plaintiff  the 
defendant  by  his  counsd  then  and  there  ex- 
cepted at  the  time.  The  defendant  upon  his 
part  prayed  the  court  to  instruct  the  jury 
as  follows:  (Here  insert  the  same.)  ♦  •  • 
Which  instructions  the  court  refused,  to 
which  refusal  of  the  instructions  thus  pray- 
ed the  defendant  by  his  counsel  then  and 
there  excepted  at  the  time."  At  page  487 
the  author  again  speaks  of  the  matter  in 
language  as  follows:  "It  should  be  sufficient 
to  say,  'to  which  ruling  of  tbe  court  in  ad- 
mitting said  evidence  against  the  objection 
of  the  party  or  in  (riving  or  refuting  tuch 
inttntctions  the  party  excepted.'  A  bill  of 
exceptions  concluding  thus,  'To  which  deci- 
sions of  the  court  the  defendant  excepted  at 
the  moment'  shows  that  exceptions  were 
properly  taken  to  the  giving  and  refusing  of 
instructions.  Steamboat  Rarltan  v.  Smith, 
10  Mo.  527.  See  Ranneys'  Adm'r  v.  Thomas, 
45  Mo.  111."  The  italics  in  the  foregoing 
are  ours.  The  author  only  uses  the  word 
"objection"  in  connection  with  evidence.  He 
does  not  use  it  in  the  clause  relating  to  in- 
structions. No  lawyer  within  recent  years 
has  not  substantially  followed  tbe  old  form 
in  Whittlesey  in  preparing  his  bill  of  excep- 
tions, and  I  dare  say  that  the  mllng  in  the 
Sheets  Case  reaches  practically  every  case 
upon  appeal  here  and  in  the  several  Ck>urts 
of  Appeals.  Within  the  writer's  experience 
at  the  bar  and  upon  the  bench,  that  case  is 


the  first  to  challenge  the  sufficiency  of  the 
bill  of  exceptions  in  so  far  as  instructioDS 
are  concerned,  when  the  exceptions  were  sav- 
ed In  language  as  quoted  in  the  Sheets  Clase. 
There  is  a  case  in  8  Mo.  (Vaulz  v.  Campbell. 
8  Mo.  224)  where  it  is  said  that  there  must 
be  an  objection  and  an  exception  as  to  re- 
fused or  given  instructions,  but  this  case  re- 
lies for  authority  on  Shelton  v.  Ford  et  al., 
7  Mo.  211,  and,  when  the  latter  case  is  ex- 
amined. It  will  be  found  that  the  rule  stated 
was  with  reference  to  evidence,  and  not  in- 
structions. In  fact,  it  furnished  no  basis  for 
the  ruling  in  the  Vaulx  Case.  And  be  it 
further  said  that  upon  this  point  the  Yaulx 
Case  has  not  been  cited  from  that  day  to 
this.  Tbe  Shelton  Case,  considering  tbe 
point  mled,  was  well  enough,  and  in  accord- 
ance with  our  present  rule. 

In  the  later  case  of  ESsner  ▼.  Supreme 
Lodge,  98  Mo.,  loc.  cit  644,  11  S.  W.  992,  the 
court  practically  settled  the  question  now 
under  consideration.  There  we  had  an  er- 
roneous Instruction,  and  the  point  made  was 
that  the  exception  bad  not  been  sufficiently 
preserved.  The  language  of  the  exception  is 
quoted  and  approved.  We  then  said:  "Plain- 
tUTs  counsel,  to  destroy  the  force  of  this 
error,  contend  that  no  exception  to  it  was 
saved.  On  this  point  the  recital  in  tbe  bill 
of  exceptions  is  this,  'to  which  action  of  tbe 
court,  In  giving  said  instructions,  defendant 
then  and  there  objected.'  Here  the  objection 
was  made  Immediately  after  the  ruling,  and 
evidently  for  the  purpose  of  review.  Al- 
though tbe  word  'excepted'  in  that  connec- 
tion would  more  fully  meet  the  requirements 
of  tectmical  nicety,  we  are  not  prepared  to 
say  that  it  is  essential.  The  law  dictionaries 
of  Bouvier  and  Bnrrill  mention  an  'objection' 
made  to  the  decision  of  a  judge  in  tbe  course 
of  a  trial  as  one  of  the  definitions  of  the 
word  'exception,'  and  in  Webster's  diction- 
ary the  latter  word  Is  given  as  a  synonym 
for  objection.  Our  duty  is  to  so  construe  the 
Code  of  Practice  as  to  distinguish  between 
substance  and  form  (Rev.  St  1879,  i  358^. 
We  think  we  do  so  in  declaring  that  the 
word  'objected'  as  above  quoted  from  the  rec- 
ord before  us  should  be  regarded  as  of  the 
same  significance  as  'excepted.' "  Here  we 
hold  that  the  word  "objected,"  If  used  after 
the  ruling  of  the  court  is  made,  is  equivalent 
to  tbe  word  "excepted"  and  preserves  tbe 
Instructions  for  review.  To  the  same  effect 
is  Meyberg  v.  Jacobs,  40  Mo.  App.,  loc.  clt. 
137,  whereat  EHllson,  J.,  says:  "On  the  orig- 
inal consideration  of  this  cause,  we  did  not 
pass  upon  Interpleader's  objections  to  In- 
structions given  for  plaintiff,  for  the  reason 
that  we  did  not  consider  that  exceptions  had 
been  saved  by  the  action  of  the  trial  court 
We  are  now  satisfied  that  the  bill  of  excep- 
tions as  set  forth  In  appellant's  printed  ab- 
stract sufficiently  stated  an  exception  to  the 
action  of  the  trial  court.  Eisner  v.  Supreme 
Lodge.  98  Mo.  640,  11  S.  W.  991.  It  shows 
the  objections  to  the  instructions  were  made 
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after  tbey  had  been  passed  npon,  and  was 
not  a  mere  objection,  In  the  first  instance, 
to  them  being  given."  In  the  early  case  of 
Steamboat  Barltan  t.  Smith,  10  Mo.  527, 
Judge  Scott,  at  the  March  term,  1847,  of 
this  court,  had  to  deal  with  this  question.  In 
that  case  the  ^ception  as  to  the  Instructions 
was  in  this  language:  "To  which  several 
decisions  of  the  court  the  defendant  by  his 
counsel  excepted  at  the  moment'"  Judge 
Scott  In  his  usual  terse  and  lawyer-like  way 
thus  disposes  of  an  objection  to  the  suffl- 
clency  of  this  exception:  "We  do  not  tlilnk' 
that  the  bill  of  exceptions  sustains  the  ob- 
jection that  no  exceptions  were  taken  to  the 
giving  and  refusing  of  instructions." 

We  might  go  further,  but  we  deem  this 
suGBcient.  We  try  cases  upon  appeal  from  a 
blU  of  "exemptions,"  not  a  bill  of  "objec- 
tions." True  it  Is  that  the  word  "object"  In 
certain  connections  may  have  the  same 
meaning  as  "except"  In  the  course  of  a 
trial  an  objection  is  made  to  the  end  that 
a  ruling  of  the  court  may  be  had.  This  rul- 
ing is  not  npon  what  the  court  itself  has 
done,  but  upon  what  the  parties  are  doing 
or  offering  to  do.  The  objection  goes  to  the 
act  of  persons  other  than  the  court,  and  is 
made  to  get  action  from  the  court  When 
the  court  acts,  the  error  is  preserved  by  an 
exertion  to  the  ruling.  Thus  the  origin  of 
the  term  "bill  of  exc^Uons."  Nor  wUl  it 
do  to  say  that  trial  courts  are  Imposed  upon 
by  reason  of  the  rule  existing  In  this  state 
from  the  opinion  of  Scott  J.,  in  1847  to  this 
date,  as  indicated  in  the  Sheets  Case,  supra. 
Counsel  do  not  give  or  refuse  instructions. 
They  simply  request  the  same.  The  court 
gives  instructions,  and  frequently  tells  the 
jury  that  the  declarations  of  law  given  are 
the  Instructions  of  the  court  At  common 
law  the  Instructions  were  orally  given,  and 
no  previous  objection  could  be  made.  An  ex- 
ception to  the  action  of  the  court  was  all 
that  could  be  done.  When,  under  our  law, 
the  court  acts,  either  upon  request  of  counsel 
or  upon  its  own  motion  in  the  matter  of  in- 
structions, counsel  only  have  to  except  to 
such  ruling.  They  are  not  required  to  ob- 
ject to  the  instruction,  and  have  their  ob- 
jection overruled,  and  then  except  to  the 
action  of  the  court  in  overruling  the  objec- 
tion, rather  than  to  the  action  of  the  court 
in  living  the  instruction.  The  Sheets  Gase, 
supra,  is  at  variance  with  the  heretofore 
well-recognized  rule  in  this  state.  It  estab- 
lishes a  new  departure,  and  one  not  founded 
in  reason.  If  counsel  "at  the  time"  excepts 
to  the  action  of  the  court  In  giving  or  refus- 
ing an  instruction,  the  trial  court  is  apprised 
that  error  is  to  be  charged  thereon.  Before 
reading  the  same  to  the  jury,  such  court  can, 
if  desired,  be  fully  Informed  as  to  the  ground 
of  exception.  But  we  need  not  go  further. 
Upon  the  question  at  Issue  the  Sheets  Case 
is  wrong,  and  should  be  and  is  overruled. 

Another  reason  might  be  assigned  for  the 
overruling  of  this  second  motion,   but  the 


question  herein  discussed  was  the  one  call- 
ing for  an  opinion  upon  a  motion  (a  thing 
not  unusual),  and,  having  discussed  it  we 
conclude  by  saying  that  the  motion  was  right- 
fully overruled. 

VALUANT,  C.  X,  and  KENNISH,  FBB- 
BISS,  and  BBOWN,  JJ.,  concur.  TiAMM, 
J.,  concurs  in  separate  opinion.  WOODSON, 
J.,  dissents  In  opinion  filed. 

LAMM,  3.  I  concur  fully  with  my  Brother 
GRAVES'  opinion.  I  do  not  understand  that 
opinion  to  hold  that  counsel  might  not  be- 
times be  shown  an  instruction  and  specifical- 
ly asked  by  the  trial  court  tf  he  objected 
to  it  I  do  not  understand  that  opinion  to 
hold  that  counsel,  to  deal  fairly  with  the 
trial  court,  could  refuse  to  answer  that  re- 
quest or,  having  answered  he  had  no  ob- 
jection, could  thereafter  save  an  exception, 
and  make  that  exception  effective  on  appeal. 
If  counsel  stood  mute  when  inquired  of  by 
the  court  in  that  behalf,  or  if  he  answered, 
"No,"  he  might  estop  himself  to  afterwards 
speak  here,  or  say,  "Yes."  We  can  deal  with 
such  a  case  when  we  have  It  When  a  court 
refuses  to  counsel  the  right  to  examine  In- 
structions, and  exception  is  taken  to  that 
course,  we  can  deal  with  that  case  when 
here.  The  case  at  bar  is  one  merely  rais- 
ing the  question  whether  an  exception  to  an 
instruction  is  effective  to  have  the  instruc- 
tion reviewed  on  appeal,  nothing  more  ap- 
pearing. The  principal  opinion,  on  reason 
and  authority,  returns  to  a  rule  of  practice 
in  vogue  in  Missouri  appellate  courts  for 
generations  up  to  the  Sheets  Case.  We  are 
but  going  back  to  the  beaten  way.  The  doc- 
trine of  the  Sheets  Case,  then.  Is  a  some- 
what virgin  doctrine  in  this  jurisdiction. 
Being  new,  the  maxim  applies:  Novelty  ben- 
efits not  so  much  by  its  utility,  as  it  disturbs 
by  its  novelty.  Doubtless  two-thirds  of  the 
cases  now  pending  in  appellate  courts  would 
ride  off  on  the  Sheets  Case  if  it  be  followed 
as  soundly  ruled — an  alarming  result 

WOODSON,  J.  I  am  unable  to  concur 
with  the  opinion  of  my  learned  associates 
written  in  this  case,  and  will  proceed  to  give 
the  reasons  for  the  faith  that  is  within  me. 

The  opinion  concedes  that  in  order  to 
properly  bring  before  this  court  for  review 
the  ruling  of  the  trial  court  as  to  the  ad- 
mission and  rejection  of  evidence,  counsel 
must  first  object  to  its  introduction,  and  then 
except  to  the  ruling  of  the  court  in  that  re- 
gard. But,  independent  of  that  concession,  it 
is  elementary  that,  before  this  court  will  re- 
view the  action  of  the  trial  court  In  admit- 
ting and  rejecting  evidence,  an  objection 
must  not  only  be  first  made  thereto,  but  the 
objection  must  specify  the  particular  grounds 
upon  which  it  Is  predicated;  and,  after  coui't 
overrules  the  objection,  counsel  making  the 
same  must  save  his  exceptions.  Parsons  v. 
Railway  Co.,  94  Mo.  286,  6  S.  W.  464 ;  Wayne 
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County  ▼.  Railroad,  66  Mo.  77;  Huhn  y.  Rail- 
road Ck).,  92  Mo.  440,  4  S.  W.  937;  State  t. 
Lett,  85  Mo.  52;  Board  of  Trustees  v.  West- 
minster, 161  Mo.  270,  61  S.  W.  811.  The  ob- 
ject of  that  rule  Is  that  tbe  court  may  bave 
counsel's  theory  of  the  evidence  as  well  as 
their  views  and  learning  thereon,  who,  as  a 
rule,  having  Investigated  the  question  before 
going  Into  the  trial,  presumably  know  more 
about  the  competency  of  the  evidence  than 
the  court  does,  who,  perhaps,  never  heard  of 
the  case  before  It  was  called  for  trial.  But 
my  learned  associates  bold  that  this  wise 
rule  of  practice,  nor  the  reasons  therefor, 
apply  to  the  giving  and  refusing  Instructions; 
and  therefore  no  objection  need  be  made  to 
the  giving  and  rejection  of  instructions,  and 
that  all  that  is  necessary  to  be  done  in  order 
to  have  this  court  review  the  action  of  the 
trial  court  in  that  regard  is  to  simply  except 
to  the  court's  rulings. 

The  reason  assigned  by  the  majority  opin- 
ion as  to  why  the  rule  applicable  to  the  ad- 
mission and  rejection  of  evidence  should  not 
apply  to  the  giving  and  refusal  of  instruc- 
tions Is  anomalous  to  me.  They  say  that  the 
Instructions  given  are  the  instructions  of  the 
court,  and  counsel  have  no  opportunity  of 
knowing  what  they  will  contain  until  after 
they  are  given,  and  therefore  they  are  In  no 
position  to  make  an  intelligent  objection 
thereto  before  they  are  given,  and  conse- 
quently the  only  remaining  thing  to  be  done 
in  the  premises  is  to  preserve  their  rights  by 
excepting  to  the  action  of  the  court  in  that 
regard.  Is  that  true?  Has  It  come  to  the 
pass,  where  counsel,  sworn  officers  of  the 
court  and  the  representatives  of  litigants 
therein,  where  their  lives,  liberty,  and  prop- 
erty are  involved,  dare  not  ask  the  trial 
court  the  privilege  of  seeing  and  reading  the 
instructions  before  they  are  given?  I  think 
not  I  know  of  no  such  judge,  and,  if  there 
is  such,  then  the  sooner  be  is  Impeached  or 
defeated  for  re-election  the  better  it  will  be 
for  the  people  of  his  circuit.  Besides  that, 
while  it  is  true  the  instructions  are  the  in- 
structions of  the  court,  yet  it  Is  equally  true 
that  practically  the  universal  practice  is  that 
counsel  for  the  respective  parties  prepare  the 
instructions  and  request  the  court  to  give 
them  as  thus  prepared,  and  there  is  ample 
opportunity  for  each  to  read  and  object  to 
the  other's  Instructions  before  they  are  pass- 
ed upon  by  the  court  In  fact,  in  most.  If 
not  in  all,  the  circuits  with  which  I  am 
familiar,  tlie  court  has  a  regular  rule  re- 
quiring counsel  to  prepare  their  instructions, 
as  far  as  it  is  practicable,  before  the  close 
of  the  evidence  in  the  cause.  This  is  for 
the  express  purpose  of  enabling  counsel  to 
read  each  other's  instructions  and  to  make 
such  objections  thereto  as  tbey  may  deem 
proper  without  delay  to  the  court,  while  they 
are  being  drawn  and  considered  by  counsel. 
So  it  must  follow  that  there  is  no  possible  in- 
jury wbidi  can  befall  either  party  if  this 


rule  Is  observed  and  enforced.  It  simply  re- 
quires promptness  and  vigilance  on  the  part 
of  counsel  in  the  trial  of  causes;  and  to 
that  they  should  not  object,  for  the  reason 
that  that  is  the  very  purpose  for  which  tbey 
are  employed. 

I  do  not  mean  to  convey  the  idea  that  In 
making  objections  to  instructions  when  they 
are  asked  that  counsel  should  frame  such  ob- 
jections with  that  degree  of  nicety  with 
which  they  are  stated  and  discussed  in  this 
court  on  appeal  or  writ  of  error,  but  the  ob- 
jections should  be  sufficiently  specific  to  In- 
teUigently  call  to  the  mind  of  the  trial  court 
the  error  counsel  contend  the  Instractions 
contain. 

Not  only  is  that  argument  of  the  majority 
fallacious  in  my  opinion,  but  it  is  not  predi- 
cated upon  facts.  The  uniform  practice 
which  prevails  throughout  this  state  and 
elsewhere,  wherever  the  law  requires  the 
instructions  to  be  in  writing,  counsel  for 
the  respective  parties  prepare  the  instruc- 
tions for  their  clients,  and  request  the  court 
to  give  them.  Especially  Is  this  true  where 
the  legal  propositions  involved  are  difficult 
of  solution.  Nor  have  I  ever  heard  of  a 
court  refusing  counsel  the  privilege  of  see- 
ing the  instructions  asked  by  the  counsel  for 
tue  opposite  party  prior  to  the  court's  rul- 
ing thereon;  but,  upon  the  other  hand,  my 
experience  and  observation  has  been  that 
courts  invariably  request  counsel  for  the  re- 
spective parties  to  exchange  instructions  pre- 
pared by  them  in  order  that  they  may  assist 
the  court  in  arriving  correctly  as  to  the  law 
of  the  case  by  pointing  out  any  error  they 
may  contain,  and  thereby  enable  the  court 
to  avoid  error  in  declaring  the  law.  Jt  is 
here  where  counsel  can  best  serve  their 
clients'  interests,  and  better  aid  the  court 
in  the  proper  administration  of  the  law  than 
anywhere  else.  Without  this  assistance  of 
counsel,  the  court,  in  all  probability,  knows 
nothing  more  about  the  law  of  the  case  than 
counsel  did  when  the  case  first  came  into  his 
office.  But,  after  days,  weeks,  and  perhaps 
months  of  investigation  and  study,  counsel 
should  learn  something  about  the  law  of 
the  case,  end  thereby  be  enabled  to  render 
valuable  assistance  in  aiding  the  court  to  ar- 
rive at  correct  legal  conclusions. 

The  very  purpose  and  functions  of  lawyers 
are  that  by  reason  of  their  ability,  skill,  and 
learning,  they  are  enabled  to  properly  ad- 
vise and  skillfully  prepare  cases  for  trial, 
and  80  present  them  to  the  courts  of  the 
country  that  speedy  and  substantial  justice 
may  be  done  litigants  without  requiring  the 
courts  to  take  the  time  to  investigate  the 
law  and  facts  after  the  case  is  called  for 
trial.  By  this  valuable  assistance  of  coun- 
sel the  labors  of  the  courts  are  greatly  mini- 
mized, and  justice  is  speedily  and  substan- 
tially administered.  Every  litigant  of  this 
state  has  a  constitutional  right  to  be  beard, 
either  In  person  or  by  counsel,  upon  both  the 
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law  and  facts  of  bis  case,  and  that  meaus 
a  real  bearliig,  not  merely  a  hearing  in 
name.  But  according  to  tlte  holding  of  the 
majority  opinion  each  ^nd  every  trial  Judge 
In  this  state  Is  given  the  absolute  power  to 
say  to  every  litigant:  "I  will. not  bear  you 
upon  the  legal  questions  Involved  In  -  your 
case.  I  will  decide  those  questlous  without 
your  assistance,  hearing,  or  counsel."  In- 
stead of  encouraging  such  practice  and  usur- 
pation of  power,  If  it  exists,  this  court  should 
In  nnmlstakable  terms  place  its  seal  of  con- 
demnation thereon,  and  require  the  trial 
courts  to  give  counsel  a  respectful  bearing 
upon  the  law  of  the  case,  and  furnish  them 
reasonable  opportunities  to  see  and  read  the 
instructions  before  they  are  given,  in  order 
that  they  may  point  out  any  error  they  may 
contain  and  make  intelligent  objections  there- 
to. Just  as  is  done  in  passing  upon  the  evi- 
dence of  the  case.  It  seems  to  me  that  any 
court  which  desires  to  do  Justice  would 
gladly  avail  Itself  of  the  advice  of  counsel 
regarding  the  legal  propositions  involved,  es- 
I)eclally  where  they  have  investigated  them 
previous  to  the  day  of  trial,  which  Is  usual- 
ly the  case,  as  we  know  from  observation 
and  ezi)erience,  and  not  turn  a  deaf  ear  and 
refuse  to  i)ermlt  counsel  to  see  the  instruc- 
tions preTions  to  the  time  they  are  given. 
The  opinion  in  this  case  assumes  and  Justifies 
tbe  trial  court  in  doing  those  things.  That 
assumption,  however,  I  am  glad  to  say  is  not 
well  founded,  for  I  have  been  unable  to  find 
but  one  case  where  the  trial  court  undertook 
to  do  anything  which  smacks  of  such  tyran- 
ny and  oppression.  That  in  a  degree  was 
undertaken  in  the  case  of  Molt  v.  Hoover 
(Ind.  App.)  81  N.  B.,  loc.  dt  222,  as  will  ap- 
pear from  the  following  extract  therefrom: 
"The  ninth  reason  in  said  motion  is  that  at 
the  beginning  of  the  argument  plaintiff's 
attorney  demanded  of  the  court  that  he  be 
allowed  an  inspection  of  tbe  instructions 
before  tbe  beginning  of  said  argument,  and 
that  be  demanded  of  the  court  an  intimation 
of  the  instructions  as  would  tie  given  by  the 
court,  to  which  demand  the  court  announced 
to  said  attorney  at  said  time  that  be  would 
not  give  said  instructions  in  writing,  and 
that  be  would  not  furnish  tbe  substance  of 
said  instructions  to  said  attorney,  nor  would 
he  furnish  them  to  him  in  writing  for  said 
purpose,  and  the  court  did  not  furnish  the 
substance  of  said  instrnctions,  nor  make  the 
same  known  to  said  attorney  before  the  be- 
ginning of  the  argument  The  bill  of  ex- 
ceptions shows  that  Just  before  tbe  defend- 
ant had  rested  in  putting  in  tbe  evidence  of 
tbe  defense,  and  before  tbe  beginning  of  the 
argument  in  said  cause,  plaintiff  asked  the 
court  that  be  be  allowed  an  inspection  of 
the  Instrnctions  l)efore  the  beginning  of  said 
argument;  that  the  Judge  replied  that  he 
had  bad  no  opportunity  to  reduce  tbe  in- 
structions to  writing,  and  he  exi)ected  to  In- 
struct the  Jury  orally ;  that  be  did  not  want 
to  delay  tbe  trial  to  prepare  written  instruc- 


tions. Whereupon  counsel  for  plaintiff  said 
he  would  like  to  know  the  substance  of  the 
Instructions  which  the  court  would  give. 
Nothing  more  was  said  relative  to  instruc- 
tions at  that  time,  and  no  objection  was 
made,  and  no  exceptions  taken'  at  tbe  time 
by  the  plaintiff  during  the  same  term,  but, 
after  the  Jury  had  returned  their  verdict 
and  had  been  discharged,  excepted  to  said 
action  of  the  court.  The  exception  is  thus 
shown  not  to  have  been  timely  taken."  I  am 
unable  to  see  any  reason,  except  the  oppres- 
siveness of  a  tyrannical  Judge,  why  counsel 
should  not  be  permitted  to  point  out  the  er- 
rors, if  any,  contained  in  the  instructions, 
and  object  to  them  on  that  account,  in  the 
same  manner  that  evidence  is  objected  to.  If 
counsel  has  not  this  right,  then  I  am  unable 
to  see  what  possible  assistance  or  benefit 
be  can  be  to  the  court  or  client  in  the  ad- 
ministration of  justice.  Such  practice  ig- 
nores counsel  at  the  place  where  he  is  more 
capable  of  rendering  more  valuable  assist- 
ance to  the  court  than  at  any  other  place, 
and  induces  the  courts  to  declare  the  law 
without  investigation  or  proper  knowledge 
thereof,  and  consequently  leads  to  many  er- 
roneous rulings,  causes  appeals,  and  delay 
in  tbe  administration  of  the  law. 

Tbe  majority  opinion  has  cited  no  adjudi- 
cation of  this  state  or  elsewhere  which  sup- 
ports the  conclusions  there  stated,  and  I 
venture  tbe  assertion  that  there  are  none, 
for  I  have  made  quite  an  exhaustive  research 
of  the  question  and  have  found  none.  The 
case  of  Steamboat  v.  Smith,  10  Mo.  527,  cit- 
ed therein,  falls  far  short  of  being  an  au- 
thority tberefor.  I  will  quote  every  word  of 
that  case  bearing  upon  the  question  now  un- 
der consideration.  In  order  to  show  that  my 
learned  associate  totally  misunderstood  that 
case.  On  page  530,  10  Mo.,  Judge  Scott 
says:  '  "The  bill  of  exceptions  concludes  with 
tbe  following  words:  *To  which  several  de- 
cisions of  the  court  the  defendant  by  bis 
counsel  excepted  at  tbe  moment.' "  Upon 
that  showing  In  the  record  counsel  for  ap- 
pellant contended  in  that  case  that  the  giv- 
ing and  refusal  of  instructions  were  not 
properly  excepted  to  in  the  following  lan- 
guage: "Tbe  giving  and  refusal  of  instruc- 
tions were  not  properly  excepted  to,  and  the 
error  of  the  court  in  that  respect,  if  any, 
cannot  be  taken  notice  of  on  motion  for  a 
new  trial."  In  discussing  that  question 
Judge  Scott,  on  page  531,  10  Mo.,  said:  "We 
do  not  think  that  the  bill  of  exceptions  sus- 
tains the  objection  tliat  no  exceptions  were 
taken  to  the  giving  and  refusing  of  instruc- 
tions." The  foregoing  embraces  all  the  court 
and  counsel  said  upon  this  subject,  and  by 
reading  tbe  same  it  will  be  seen  that  Judge 
Scott  at  tbe  very  outset  states  that  "the  blU 
of  exceptions  concludes  with  the  following 
words."  Then  follow  the  words  -first  before 
quoted.  He  does  not  undertake  to  state 
what  preceded  the  closing  clause  of  tbe  bill 
of  exceptions,  nor  does  be  state  whether  or 
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not  the  Instructions  had  prevlonsly  been 
objected  to;  but  be  and  counsel  -were  deal- 
ing solely  with  the  question  of  exceptions, 
and  not  objections,  as  shown  by  all  his  lan- 
guage, as  before  quoted. 

In  Vaulx  V.  CampbeU,  8  Mo.  224,  the 
exact  point  now  under  consideration  was 
presented  to  this  court,  and  on  page  227 
Judge  Tompkins,  In  speaking  for  the  court, 
said:  "To  this  instruction  the  plaintlfr  ob- 
jected, but  he  did  not  except  to  the  opinion 
of  the  court  overruling  his  objection;  and 
in  Shelton  v.  Ford  et  al.,  7  Mo.  211,  It  Is 
decided  by  this  court  that  'it  is  not  sufficient 
to  say  that  he  objects.  He  must  save  his 
objection  on  the  record  by  excepting  to  the 
opinion  of  the  court  in  overruling  his  ob- 
jection.' "  My  learned  associates  seem  to 
lay  much  stress  upon  the  fact  that  Judge 
Scott  wrote  the  opinion  in  the  case  of  Steam- 
boat V.  Smith,  supra.  If  that  fact  adds 
much  wdght  to  that  case,  then  the  case  of 
Vaulx  V.  Campbell,  supra,  should  not  be  de- 
void of  all  welglit,  for  the  reason  that 
Judge  Scott  concurred  in  the  opinion  writ- 
ten therein  by  Judge  Tompkins.  But  it  is 
said  the  latter  case  has  never  been  cited  since 
its  rendition.  That  is  a  mistake.  It  has 
been  referred  to  many  times,  but  not  that 
portion  of  the  opinion  bearing  upon  the  ques- 
tion in  hand.  Neither  has  the  Steamboat- 
Smith  Case  been  cited  in  so  far  as  the  ques- 
tion here  involved  is  concerned.  So,  if  we 
are  to  gauge  the  weight  of  these  cases  by 
origin,  history,  and  collateral  bearing.  I  re- 
spectfully submit  that  Vaulx  v.  Campbell  Is 
entitled  to  as  much,  if  not  greater,  weight 
than  is  the  case  of  Steamboat  v.  Smith,  es- 
pecially when  the  latter  has  no  earthly  ap- 
plication to  the  case  at  bar. 

The  case  of  Sheets  v.  Iowa  State  Insur- 
ance Co.,  22G  Mo.  613,  617,  126  S.  W.  413, 
is  directly  In  point  here,  and,  if  adhered  to, 
this  cause  should  be  transferred  to  the  St. 
Louis  Court  of  Appeals,  because  the  consti- 
tutional question  was  not  timely  raised.  In 
so  far  as  it  is  material,  it  reads  as  follows : 
"The  only  objection  made  by  counsel  for 
appellant  to  the  action  of  the  court  in  giving 
said  instruction  numbered  3  is  contained  in 
the  following  language:  'Which  said  instruc- 
tions numbered  1,  2,  3,  4,  6,  6,  7,  8,  and  9 
asked  by  plalntiif,  and  each  of  them,  the  de- 
fendant then  and  there  excepted  and  still 
excepts.'  While  the  foregoing  language  saves 
appellant's  exceptions  to  the  action  of  the 
court  in  giving  said  instruction  numbered  8, 
yet  the  record  nowhere  shows  that  counsel 
for  appellant  made  any  objection  whatever 
to  the  same,  or  to  the  action  of  the  court  In 
giving  it.  It  is  elementary  that,  t>efore  one 
can  legally  except  to  the  action  of  the  court 
in  giving  or  refusing  Instructions,  he  must 
first  request  the  court  to  give  same  or 
object  thereto,  as  the  case  may  be,  before  his 
exceptions  will  be  availing.  This  alone,  if 
it  was  all  that  is  disclosed  by  the  record, 
would  show  that  appellant,  not  only  failed 


to  raise  the  constitutionality  of  tlie  section  of 
the  statute  mentioned,  but  also  that  appel- 
lant failed  to  object  to  the  giving  of  the  in- 
struction itself-  in  any  manner,  as  before 
stated.  But  that  is  not  the  entire  disclosure 
made  by  this  record.  It  shows  that  the  con- 
stitutionality of  said  statute  was  not  ques- 
tioned until  the  motion  for  a  new  trial  was 
filed.  That  question  was  first  mentioned  in 
said  motion." 

In  the  case  of  Robinson  v.  Helena  light 
&  R.  Co.,  38  Mont.  222,  99  Paa  837,  this  same 
question  was  before  the  Supreme  Court  of 
Montana.  While  Montana  has  a  statute 
bearing  upon  the  question,  yet  it  will  be  seen 
from  the  language  presently  quoted  that  the 
decision  was  not  based  upon  the  statute,  but 
was  based  upon  the  general  procedure  in 
force  throughout  the  country.  The  language 
of  the  Supreme  Court  of  Montana  Is  as  fol- 
lows :  "It  is  insisted  by  counsel  for  plaintitT 
that  the  error  assigned  upon  this  instruc- 
tion is  not  properly  before  the  court  for  ex- 
amination, because  it  does  not  appear  from 
the  record  that  a  formal  exception  to  the 
giving  of  the  Instruction  was  reserved  in  the 
trial  court  after  the  objection  had  been  over- 
ruled. Under  section  6746,  Rev.  Codes,  at 
the  settlement  of  the  instructions  as  there- 
in provided,  counsel  must  state  his  objec- 
tion to  the  particular  Instruction,  and,  if 
the  objection  is  overruled,  reserve  his  excep- 
tion. The  language  of  the  section  confuses 
the  meaning,  to  some  extent,  of  the  terms 
'objection'  and  'exception';  but  orderly 
procedure  requires  an  exception  after  the 
objection  has  been  disposed  of,  in  order  to 
enable  counsel  to  urge  the  action  of  the  court 
thereon  on  motion  for  a  new  trial,  or  on 
appeal,  as  in  case  of  all  other  rulings  that 
are  regarded  as  objectionable,  and  to  which 
objection  must  be  taken.  Technically,  there- 
fore, counsel  for  defendant  have  no  right  to 
have  this  court  review  the  action  of  the  trial 
court  in  this  particular.  Since,  however,  the 
question  presented  is  of  some  importance, 
and  a  new  trial  must  be  ordered  for  the  rea- 
son already  stated,  we  shall  venture  to  In- 
dicate briefiy  our  views."  To  the  same  ef- 
fect is  the  case  of  Yergy  v.  Helena  Light 
&  R.  Co.,  39  Mont.  213,  102  Pac.  310.  I 
have  not  this  case  before  me,  but.  Judging 
from  a  note  thereof,  the  opinion  was  based 
upon  a  statute.  To  the  same  effect  is  Ross 
V.  Taylor,  89  Mont  559,  104  Pac.  864.  Re- 
cently, within  the  last  three  or  four  months, 
this  Identical  case  came  before  this  court 
in  banc  on  a  motion  filed  in  a  cause,  the 
style  of  which  I  now  disremember,  as  there 
was  no  written  opinion  delivered.  In  that 
case  the  plaintiff  recovered  a  Judgment  be- 
low, and  defendant  appealed  to  this  court 
In  due  time  respondent  filed  a  motion  in 
banc,  asking  that  the  cause  be  transferred 
to  the  Court  of  Appeals,  for  the  reason  that 
the  amount  Involved  was  for  a  less  sum  than 
$7,500,  and  that  no  constitutional  question 
was  involved.    There  was  an  act  of  the  I^eg- 
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iBlature  governing,  at  least  partially  govern- 
ing, plalntUTs  cause  of  action. 

Appellant  in  bis  suggestions  in  opposition 
to  tbe  motion  to  transfer  to  the  Court  of 
Appeals  showed  by  the  record  that  said  act 
of  the  Li^islature  was  not  mentioned  In  the 
pleadings,  eTideuce,  or  instructions.  How- 
ever, the  instructions  for  respondent  were 
drawn  In  harmony  with  the  legislative  act. 
There  were  no  objections  made  to  the  In- 
stmctlons,  save  as  was  shown  by  tbe  biU  of 
exertions,  that  appellant  duly  excepted,  etc. 
In  due  time  appellant  filed  his  motion  for  a 
new  trial,  and  among  other  reasons  assigned 
tberefor  assailed  the  constitutionality  of  said 
act  of  the  Legislature,  referring  to  it  in 
terms,  and  specifically  stated  what  sections 
of  the  Constitution  It  violated,  together  with 
tbe  reasons  therefor.  Upon  that  state  of 
tbe  record,  counsel  for  respondent  insisted 
tbat  the  constitutional  quration  mentioned 
in  the  motion  for  a  new  trial  was  not  timely 
raised,  that  the  question  should  have  been 
raised  by  specific  objections  made  against 
respondent's  instructions  when '  they  were 
asked,  and  that,  not  having  done  so,  the  con- 
stitutional question  was  waived.  In  opposi- 
tion to  that  contention,  counsel  for  appel- 
lant cited  and  relied  upon  an  opinion  writ- 
ten by  Judge  Lamm  in  the  case  of  Lohmeyer 
T.  Cordage  Co.,  214  Mo.,  loc.  dt  686,  113 
8.  W.  1108,  holding  that  in  certain  cases  the 
motion  for  a  new  trial  was  the  first  door 
opened  through  which  a  constitutional  ques- 
tion could  be  raised.  During  the  discussion 
of  tbat  opinion,  the  writer  called  the  court's 
attention  to  the  Sheets-Campbell  Case  (which 
the  majority  opinion  now  overrules),  and 
stated  that  it  was  directly  in  point,  and  tliat 
It  clearly  distinguished  the  question  in  hand 
from  that  involved  in  tbe  Lohmeyer-Cord- 
age  Co.  Case.  It  wa8_  there  unanimously 
agreed  that  the  Lohmeyer  Case  was  not  ap- 
plicable, and  that  the  Sheets-Campbell  Case 
was  controlling  therein,  and.  In  conseqnence 
thereof,  the  court  in  banc  unanimously  held 
that  the  constitutional  question  had  not  been 
raised  in  time,  and  was  therefore  waived, 
and  the  cause  was  transferred  to  the  Court 
■of  Appeals.  The  express  grounds  upon  which 
the  order  of  transfer  in  that  case  was  based 
was  that  plaintiff  should  have  raised  the  con- 
stltational  question  by  specific  objection 
made  to  respondent's  instructions  on  that 
ground  when  and  at  tbe  time  they  were  ask- 
ed, and  that  be  could  not  stand  Idly  by  until 
after  verdict,  and  then  for  the  first  time,  by 
tbe  motion  for  a  new  trial,  interject  a  con- 
stitutional question  which  was  never  pre- 
sented to  the  court  for  decision,  and  which 
In  all  probability  the  court  never  heard  of 
during  the  progress  of  tbe  trial,  and  cer- 
tainly it  is,  as  shown  by  the  record,  the  court 
never  passed  upon  that  question  until  It 
did  80  in  passing  upon  the  motion  for  a  new 
trial.  Judge  Gantt  and  myself,  and  prob- 
ably others  of  tbe  judges  went  further,  at 
tbe  suggestion  of  Judge  Gantt,  thought  it 


would  have  been  better  practice  If  counsel 
for  appellant  in  that  case  had  at  tbe  time 
when  respondent  asked  his  Instructions,  not 
only  specifically  objected  to  them  because 
the  act  upon  which  they  were  predicated  was 
unconstitutional,  but  also  he  should  have 
asked  a  counter  Instruction,  requesting  the 
circuit  court  in  express  terms  to  declare  and 
bold  said  act  unconstitutional,  mentioning 
the  sections  of  the  Constitution  it  violated 
and  specifying  the  reasons  therefor. 

There  can  be  no  question  but  what  that  is 
the  proper  practice,  otherwise  the  trial  court 
might  be  convicted  of  error  in  deciding  a 
question  which  it  never  heard  of,  much  less 
Itassed  upon.  The  purpose  of  the  motion  for 
a  new  trial,  as  I  always  understood  it,  is  to 
call  the  trial  court's  attention  to  its  previous 
rulings  made  during  the  course  of  the  trial, 
and  thereby  give  it  an  opportunity  to  correct 
any  erroneous  ruling  it  may  have  committed 
during  that  time;  butj  If  the  doctrine  an- 
nounced in  tbe  majority  opinion  is  to  become 
the  practice,  then  the  motion  for  a  new  trial 
becomes  the  means  through  which  objections 
to  the  rulings  of  the  court  are  to  be  made, 
and  that  too  after  the  ruling  has  been  made 
and  the  trial  has  been  concluded,  and  not, 
as  we  have  all  along  supposed  it  to  be,  a 
statement  of  tbe  errors  alleged  to  have  been 
committed  by  the  court  during  the  progress 
of  the  trial,  and  a  request  that  it  correct  the 
same.  Also  see  Gronan  v.  Kukkuck,  59  Iowa, 
18,  12  N.  W.  748.  To  the  same  effect  is  Bal- 
timore &  Ohio  B.  B.  Co.  V.  Lee,  106  Va.,  loc. 
dt  34,  55  S.  E.  2.  There  the  court  in  dis- 
cussing this  (Question  said:  "The  language  of 
this  addendum  appears,  also,  at  the  foot  of 
instruction  No.  13,  which  was  given  by  the 
court,  and  does  not  appear  to  have  been  ol)- 
Jected  to  in  that  connection:  'It  is  contended 
that  inasmuch  as  the  defendant  failed  to 
make  objection  to  instruction  No.  13,  which 
was  given  by  the  court,  it  cannot  now  object 
to  the  addendum  to  instructions  7,  8,  9,  and 
12,  which  were  asked  by  the  defendant.  In 
support  of  this  contention  tbe  rule  announc- 
ed in  the  case  of  Va.,  etc.,  Co.  v.  Bailey,  103 
Va.  206,  49  S.  E.  33,  and  other  cases,  is  in- 
voked. This  rule  Is  that,  although  exception 
to  the  testimony  of  a  witness  may  be  well 
taken,  if  the  same  fact  is  subsequently  prov- 
ed, by  other  witnesses,  without  objection,  tbe 
error  will  be  deemed  harmless.'  This  rule 
has  no  application  to  the  question  under  con- 
sideration. The  defendant  has  already  ob- 
jected to  the  addendum  four  times,  and  had 
made  that  objection  the  subject  of  a  bill  of 
exceptions  each  time.  This  was  entirely  suf- 
ficient to  save  tbe  question,  and  make  it  the 
subject  of  review  by  this  court  The  defend- 
ant was  not  called  upon  to  repeat  indefinite- 
ly the  same  objection,  or  to  continue  to  pro- 
test against  the  use  of  language  by  the  court 
in  framing  instructions  which  the  court  had 
already  passed  upon  and  held  to  be  proper. 
It  was  the  law  that  was  complained  of,  not 
the  number  of  times  tbe  court  repeated  the 
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proposition  to  the  Jury.  If  the  defendant  I 
was  prejudiced  by  the  first  statement  of  the 
erroneous  proposition  of  law,  and  the  ques- 
tion was  then  properly  saved,  he  has  the 
right  to  have  the  error  reviewed,  although  It 
may  have  been  subsequently  repeated  without 
objection  being  taken.  It  would  have  been 
an  idle  ceremony  to  have  enrolled  and  sealed 
a  bill  of  exceptions  to  set  out  an  error  that 
was  already  embodied  in  the  record  four 
times.  The  failure,  therefore,  to  embody  In- 
struction Ko.  13  in  a  bill  of  exceptions,  can- 
not impair  the  right  of  the  defendant  to  rely 
in  this  court  upon  its  exception  duly  taken 
to  Instructions  7,  8,  9,  and  12,  as  modified  by 
the  circuit  court"  There  is  another  large 
class  of  cases  in  this  and  In  our  sister  states 
which  show  that  the  universal  practice  is 
that  the  instructions  must  be  objected  to  be- 
fore an  exception  of  the  ruling  of  the  court 
thereon  can  be  properly  saved,  namely,  that 
multitude  of  cases  hold  that  when  an  in- 
struction la  faulty  because  of  the  omission  of 
some  element  therefrom,  and  not  for  misdi- 
rection, then  the  aggrieved  party  must  sup- 
ply the  omission  by  asking  a  supplementary 
instruction  supplying  the  omission,  where  it 
can  be  done  without  injury  to  htm;  but, 
where  it  cannot  be  done  without  such  in- 
jury, then  he  must  call  the  court's  attention 
to  the  omission  by  an  objection  to  the  in- 
struction, and  request  the  court  to  correct 
the  same  In  that  regard.  He  cannot  stand 
idly  by  until  the  conclusion  of  the  trial  and 
then  for  the  first  time  raise  the  question  by 
simply  excepting.  Morgan  v.  Mulhall,  216 
Mo.,  loc.  cit  462-464,  114  S.  W.  4. 

In  Taggart  t.  McKinsey,  85  Ind.,  loc.  cit 
396,  the  Supreme  Court  of  Indiana  said: 
"Counsel  do  not  complain  of  what  the  in- 
struction states,  but  of  what  it  omits  to  state. 
The  proper  remedy  for  such  an  omission  is, 
not  an  exception  to  the  instruction  given,  but 
a  request  to  the  court  to  give  an  Instruction 
supplying  or  covering  the  omission.  Then,  if 
the  court  refuse  to  give  the  instruction  ask- 
ed for,  and  the  proper  exception  is  saved,  the 
error,  If  it  be  an  error,  will  be  presented  by 
the  record.  But  In  such  case  the  party  can- 
not by  merely  saving  an  exception  to  the  in- 
struction given  get  an  available  error  into 
the  record.  Jones  v.  Hathaway,  77  Ind.  14." 
In  Raymond  v.  Nye,  5  Mete.  (Mass.)  loc.  dt 
154,  the  Supreme  Court  of  Massachusetts 
said:  "The  appropriate  remedy,  when  the 
counsel  seriously  apprehend  that  the  charge 
may  be  misunderstood,  or  is  not  mifflclently 
direct  and  explicit  In  matter  of  law,  is  to 
suggest  the  same  before  the  case  is  commit- 
ted to  the  Jury.  Lathrop  v.  Inhabitants  of 
Sharon,  12  Pick.  (Mass.)  172."  See,  also, 
Mlddlebrook  v.  Slocum,  152  Mich.,  loc.  cit 
290,  116  N.  W.  422,  and  Block  v.  Great  North- 
em  Ry.  Co.,  106  Minn.  285,  118  N.  W.  1019. 
It  Is  useless  to  carry  the  latter  thought 
further,  as  it  was  intended  simply  to  Illus- 
trate bow  fallacious  is  the  contention  that 


it  Is  not  the  proper  practice  to  object  to  in- 
structions when  asked,  as  well  as  to  except 
to  the  ruling  of  the  court  thereon  at  the 
time.  The  majority  opinion  seems  to  lay 
some  stress  upon  the  fact  tliat  Webster  and 
certain  other  lexicographers  have  defined  the 
words  "object"  and  "except"  In  certain  In- 
stances to  mean  one  and  the  same  thing. 
To  my  mind,  it  does  not  take  much  of  a  lexi- 
cographer or  a  man  of  a  very  high  degree 
of  common  sense  to  understand  and  know 
that  there  is  a  broad  distinction  between  the 
word  "object"  when  addressed  by  counsel  to 
the  court  in  opposition  to  an  instruction  ask- 
ed by  counsel  upon  the  other  side  and  the 
word  "except"  when  made  by  the  latter  and 
addressed  to  the  court  in  opposition  to  Its 
ruling  made  upon  the  instruction  asked.  The 
former  refers  to  the  instruction  and  the  lat- 
ter to  the  action  of  the  court  The  former 
In  the  very  nature  of  things  is  made  before 
the  court  makes  its  ruling,  and  the  latter 
after  it  is  made. 

But,  finally,  let  us  look  at  this  question 
from  the  ordinary  common-sense  view  as  it 
is  presented  to  us  every  day  In  our  courts  of 
Justice;  and  In  doing  so  let  us  not  forget 
that  the  court  is  not  a  tyrant  nor  are  the 
lavryers  of  the  state  sphinxlike  in  character, 
as  some  of  the  argument  advanced  in  favor 
of  the  majority  opinion  might  lead  one  to 
believe  who  is  not  familiar  with  the  aitna- 
tlon,  but  are  men  of  blood,  flesh,  and  bone, 
possessing  action  and  motion,  endowed  with 
intelligence  and  courage,  knowing  their 
rights,  and  not  afraid  or  backward  in  as- 
serting them.  Upon  entering  the  courtroono 
we  see  the  court  presided  over  by  an  intelli- 
gent judge,  learned  in  the  law,  desirous  of 
meting  out  Justice  according  to  law.  The 
jury  is  in  the  box,  listening  to  the  evidence 
and  the  rulings  of  the  court.  The  witnesses 
appear  one  by  one  and  tell  what  they  know 
of  the  case.  The  litigants  are  there,  earnest 
and  grave  in  appearance,  watching  every  mo- 
ment and  listening  to  every  word  of  the 
court,  jury,  and  counsel.  The  latter,  inspired 
with  the  responsibility  of  his  position  and 
fired  with  ambition  of  success,  is  spurred  on 
to  his  best  His  mind  is  bright  and  active: 
perception  keen;  discrimination  quick;  eyes 
alert  and  ever  acute.  In  those  presences,  at 
the  close  of  the  testimony,  the  instructions 
are  handed  up  to  the  court  No  power  or  au- 
thority can,  rather  has,  ever  prevented  coun- 
sel from  seeing  those  instructions  before  they 
are  given  or  refused.  The  same  may  be  said 
of  those  written  by  the  court  and  given  of 
Its  own  motion.  I  dare  say  there  Is  not  one 
case  In  10,000  where  the  court  ever  refused 
counsel  the  right  and  privilege  of  seeing  the 
instructions  when  requested,  or  denied  him 
the  right  to  suggest,  point  out  and  object  to 
any  error  that  he  may  believe  to  exist  there- 
in. If  such  denial  should  be  made  by  a 
court  in  the  trial  of  a  case,  counsel  could  and 
doubtless  would  object  to  such  action  of  the 
court  and  lodge  it  In  the  bill  of  excepttona, 


Digitized  by 


Google 


Mo^ 


HABDINO  T.  MISSOURI  FAC.  BY.  00. 


649 


and  bring  It  here  for  review.  In  fact,  I  nev- 
er saw  or  heard  of  a  case  where  those  rights 
were  denied  counsel,  except  in  the  Indiana 
case  previomsly  mentioned;  but,  upon  the 
other  hand,  my  long  experience  and  observa- 
tion has  been  that  the  courts  are  only  too 
glad  to  have  the  valuable  assistance  of  coun- 
sel in  settling  the  instructions  and  law  of 
the  case,  and  It  may  be  said  to  the  credit  of 
the  trial  courts  of  this  state  that  I  have 
never  seen  or  heard  of  a  case  where  the  as- 
sistance of  counsel  was  ever  declined. 

So  much  for  general  and  preliminary  ob- 
aervations.  We  will  now  come  to  the  ques- 
tion In  hand,  and  see  what  the  practical  re- 
sult would  be  if  "we  should  adopt  the  prac- 
tice announced  in  the  majority  opinion. 

First.  If  instructions  were  handed  to  the 
court  with  the  request  that  they  be  given, 
then,  under  the  rule  announced,  opposite 
counsel  could  respectfully  decline,  upon  the 
request  of  the  cotirt,  to  point  out  any  objec- 
tions, if  any,  he  may  have  to  the  same,- and 
quietly  await  the  action  of  the  court  in  pass- 
ing upon  the  instruotions,  and  then  simply 
except  in  general  terms,  and  after  verdict 
and  Judgment  file  a  formal  motion  for  a  new 
trial,  also  general  in  its  terms,  stating  no 
specific  objection  to  any  instruction,  save 
that  they  are  erroneous,  illegal,  etc.,  appeal 
the  case  to  this  court,  and  here  for  the  first 
time  develop  his  x>oints,  and  present  to  this 
court  questions  for  determination  and  rever- 
sal of  the  judgment  which  the  trial  court 
never  heard  of  or  dreamed  about,  much  less 
ever  having  passed  upon  them.  Such  mask- 
ed batteries  are  more  becoming  hostile  armies 
ou  the  field  of  battle  than  they  are  to  courts 
of  Justice  in  the  administration  of  the  law  in 
a  civilized  and  enlightened  country;  and.  If 
it  were  not  for  the  seriousness  of  the  situa- 
tion, the  approval  of  such  practice,  and  mock 
justice  by  the  highest  court  of  the  land,  it 
would  be  grotesque  in  the  extreme. 

Second.  Not  only  could  counsel  decline  to 
object  and  point  out  errors  In  opposite  par- 
ty's Instructions  when  requested  to  do  so  by 
the  court,  as  previously  suggested,  but  he 
could  also  tacitly  mislead  the  court  into  giv- 
ing erroneous  instructions  by  not  objecting 
to  them  when  he  had  the  opportunity  to  do 
so,  and  simply  except  to  the  ruling  of  the 
court  after  they  had  been  given.  Then  coun- 
sel could  file  his  motion  for  a  new  trial,  as- 
sail the  instructions  as  being  illegal  and  im- 
proper in  general  terms,  appeal  to  this  court, 
and,  again,  for  the  first  time,  present  to  this 
court  the  errors  contained  In  the  Instruc- 
tions given  by  the  trial  court,  and  perhaps 
again  reverse  the  circuit  court  for  an  error 
that  was  never  presented  to  it  for  decision, 
and  which  was  never  in  fact  decided  by  it, 
and  which  In  all  probability  it  never  heard 


of.  If  counsel  should  be  guilty  of  such  neg- 
ligent conduct  regarding  the  introduction  of 
evidence  when  offered  by  the  opposite  party, 
he  "would  not  thereafter  be  heard  to  say  that 
he  at  the  time  excepted  to  the  action  of  the 
court  in  admitting  the  evidence.  He  cannot 
sit  idly  by  and  witness  the  introduction  of 
evidence,  and,  after  its  admission,  accept  it 
as  legitimate  testimony  In  the  cause,  if  it 
proves  favorable  to  his  side  of  the  cause,  or, 
upon  the  other  hand,  object  to  the  same  and 
have  it  stricken  out,  If  in  his  judgment  such 
evidence  is  detrimental  to  him.  He  will  not 
thus  be  permitted  to  blow  hot  and  cold  with 
the  court.  If  he  neglects  to  timely  object, 
then  the  door  to  a  future  hearing  is  forever 
closed  against  him.  That  being  unquestion- 
ably the  law  when  applied  to  the  evidence, 
then  how  much  stronger  is  the  reason  for  re- 
quiring counsel  to  object  to  Instructions  when 
asked  by  the  opposite  party,  or  when  given 
by  the  court  of  its  own  motion.  Where  is 
the  trial  judge  or  active  practitioner  in  this 
state  who  has  not  experienced  just  such  re- 
sults as  I  have  before  suggested,  and  that, 
too,  In  spite  of  the  stringent  rules  of  prac- 
tice which  have  heretofore  prevailed  in  this 
state?  A  number  of  cases  have  been  appeal- 
ed to  this  court  and  to  the  Court  of  Appeals 
from  judgments  rendered  in  causes  by  the 
court  over  which  I  had  the  honor  of  presid- 
ing, and  reversed  for  some  alleged  error 
which  I  never  heard  of  and  which  was  never 
presented  to  the. court  for  adjudication;  and 
I  dare  say  that  there  are  but  few,  If  any,  cir- 
cuit judges  in  the  state  but  who  have  had 
the  same  experience.  In  the  light  of  that  ex- 
perience, are  we  to  go  further  and  throw 
down  the  bars  and  abolish  all  rules  which 
require  specific  objections  to  be  made  to  the 
introduction  of  testimony  and  to  the  giving 
of  instructions,  which  will  be  done  if  the 
majority  opinion  is  to  become  the  rule?  Un- 
der such  a  rule  of  procedure,  the  practice  of 
law  in  this  state  will  become  a  hidden  art, 
conducted  not  by  an  open  and  wisely  guided 
hand,  but  by  a  shrewd  and  bidden  band. 
Such  a  course,  if  pursued,  will  result  In  ad- 
ditional delays  In  the  administration  of 
justice,  encourage  appeals,  increase  costs  of 
litigation,  and  result  in  hollow  and  mock  jus- 
tice. I  might  go  on  infinitum,  giving  in- 
stance after  Instance  where  such  a  rule  of 
practice  would  and  most  certainly  will  lead 
to  bringing  just  reproach  upon  the  courts,  If 
not  upon  law  Itself;  but,  since  no  good  can 
flow  therefrom,  I  will  press  that  matter  no 
further.  The  instances  mentioned  fully  il- 
lustrate the  evil  results  of  such  a  rule. 

I  am  therefore  of  the  opinion  that  the 
cause  should  be  transferred  to  the  St  Louis 
Court  of  Appeals. 
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HALL  T.  CITY  OF  SEDALIA  et  aL 
(Supreme  C/Ourt  of  MisBonri.     Feb.   9,   1911.) 

1.  Statutes  (|  77*)— Special  Legislation— 
Local  Option  Laws. 

Sess.  Laws  1895,  p.  68,  antborizinK  cities 
of  tbe  third  class  to  provide  for  drains  and 
sewers  on  a  two-thirds  vote  of  the  qualified  elec- 
tors does  not  violate  Const,  art.  9,  {  7  (Ann. 
St.  1906,  p.  260)  requiring  the  powers  of  each 
class  of  cities  to  l>e  defined  by  general  laws  in 
that  it  permits  cities  voting  afiirmatively  to  ob- 
tain a  privilege  which  other  cities  are  denied. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  80;    Dec.  Dig.  {  77.*] 

2.  Statutes  (§  220*)— Legislative  CJonstbuc- 
TioN— Conclusiveness. 

ConrtB  are  not  bound  by  the  legislature's 
erroneous  construction  of  a  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I  298;    Dec.  Dig.  {  220.*] 

8.  Municipal  Corpobations  ({  270*)— Sew- 
age  Disposal   Plants  —  Poweb   to  (3on- 

STBUCT. 

Sess.  Laws  1895,  p.  68,  Authorizing  certain 
cities  to  construct  sewers,  connections  there- 
with, appurtenances,  etc.,  authorizes  construc- 
tion of  a  sewage  disposal  plant. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  (3ent  Dig.  i  725;  Dec.  Dig.  { 
270.*] 

4.  Municipal  Cobpobations  (J  75*)— Seweb 

IMFBOVEMENT  —  STATUTOBT    PBOVISIONS  — 

Adoption. 

By  adopting  Laws  1896,  p.  58,  providing  a 
plan  of  sewer  construction  for  certain  cities, 
a  city  subjected  itself  to  the  general  law  then 
in  force*  and  subsequent  amendments  of  the  act 
including  that  enacted  in  1909  (Laws  1909,  p. 
293).  authorizing  construction  of  sewage  dis- 
pose plants. 

[E^.  Note.— For  other  cases,  sec  Municipal 
Corporations,  Cent.  Dig.  ti  179,  180 ;  Dec.  Dig. 
{  75.*] 

Woodson,  J.,  dissenting  in  part. 

In  Banc.  Appeal  from  Circuit  Court,  Pet- 
tis County;    Louis  Hoffman,  Judge. 

Action  by  WiUiam  F.  Hall  against  the  City 
of  Sedalla  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
remanded,  with  instructions. 

This  case  comes  here  by  appeal  from  tbe 
circuit  court  of  Pettis  county,  where  judg- 
ment was  rendered  In  favor  of  respondent 
on  May  21,  1910.  The  case  arises  upon  tbe 
following  facts:  Tbe  respondent,  plaintiff  be- 
low, entered  into  a  written  contract  in  March, 
1910,  with  the  city  of  Sedalla  for  tbe  con- 
struction of  a  sewage  disposal  plant,  &nd  for 
the  construction  of  sewer  mains  to  be  con- 
nected therewith,  at  a  total  cost  of  $36,000, 
and,  as  security  for  the  performance  of  such 
contract,  plaintiff  gave  bond  to  the  city  in 
tbe  sum  of  $8,000.  Before  work  was  begun 
plaintiff  was  advised  by  counsel  that  the  act 
of  tbe  Legislature  under  which  the  dty  was 
proceeding  to  erect  this  disposal  plant  was 
unconstitutional  and  void,  and  that  the  spe- 
cial tax  bills  that  should  be  Issued  to  the 
plaintiff  In  payment  for  the  work  done  un- 
der bis  contract  would  not  constitute  a  valid 


Hen  on  the  property  In  the  district,  and  conld 
not  be  collected  by  law;  whereupon  plain- 
tiff filed  his  bill  In  equity  praying  the  court 
to  cancel,  annul,  and  declare  wholly  nail  and 
void  plaintiff's  aforesaid  contract  and  bond. 
Issues  were  made  up,  the  case  was  tried  by 
the  court,  and  Judgment  rendered  for  plain- 
tiff granting  the  relief  prayed  for.  Due  pro- 
ceedings were  bad,  and  tbe  case  comes  here 
by  appeal. 

Two  questions  arise  upon  tbe  record:  (1) 
It  Is  contended  by  the  plaintiff  that  tbe  act 
of  the  Legislature  passed  in  1895  (Sess.  Acts 
1896,  p.  58),  providing  a  scheme  of  sewer  con- 
struction for  all  cities  of  tbe  third  class  which 
should,  by  a  vote  of  tbe  people,  adopt  the 
provisions  of  such  act  is  unconstitutional  in 
that  (1)  It  violates  section  7,  art.  9,  of  the 
Constitution  (Ann.  St.  1906,  p.  260)  which  pro- 
vides that  the  powers  of  each  class  shall  be 
defined  by  general  laws,  "so  that  all  such 
municipal  corporations  of  the  same  class 
shall  possess  the  same  powers  and  be  subject 
to  the  same  restrictions,"  In  that  it  permits 
certain  cities,  voting  "aflBrmatlvely,  to  ac-' 
quire  powers  which  are  not  common  to  all 
cities  of  the  third  class ;  and  that  (2)  it  vio- 
lates section  53  of  article  4  (Ann.  St  1906, 
p.  197)  which  forbids  the  General  Assembly 
to  pass  any  local  or  special  law.  This  con- 
tention is  based  upon  tbe  case  of  Owen  v. 
Baer,  164  Mo.  484,  65  8.  W.  644.  (2)  It  la 
also  contended  that  even  If  the  act  of  1895 
is  held  to  be  constitutional,  yet  tbe  contract 
in  question  Is  Invalid  because  tbe  power 
granted  to  the  city  to  erect  a  disposal  plant 
was  not  In  the  original  act  as  voted  upon  by 
the  people,  but  was  granted  by  an  amend- 
ment to  that  act  made  by  the  Legislature  in 
1909  (Laws  1909,  p.  293)  which  amendment 
had  never  been  submitted  to  or  voted  npon 
by  the  people,  and  that  therefore  the  enlarg- 
ed powers  given  to  tbe  city  by  such  amend- 
ment were  not  in  force  and  effect  and  conld 
not  be  made  effective  without  an  iCfflrmative 
vote  by  the  people. 

W.  W.  Blain,  for  appellants.  W.  E.  Owen, 
for  respondent 

FEKRISS,  J.  (after  staUng  tbe  facts  as 
above).  1.  Upon  the  threshold  of  this  case 
arises  the  question  whether  a  court  of  equity 
will  entertain  a  bUl  to  construe  a  contract 
or  to  declare  a  contract  Invalid,  before  any 
performance  or  attempt  to  perform  is  shown. 
If  a  man  makes  a  contract  and  afterwards, 
before  beginning  a  performance,  doubts  its 
validity,  he  has  his  legal  remedy.  He  may 
decide  either  to  perform  or  refuse  to  per- 
form, and  take  his  chances  in  a  court  as  to 
results.  If  this  were  a  contest  between  In- 
dividuals over  a  matter  of  private  lnta«st 
only,  it  would  be  a  serious  question  whether 
the  court  would  entertain  the  case  at  alL 
In  view,  however,  of  the  public  character  of 
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the  contract  In  qnestion,  and  In  farther  Tlew 
of  the  fact  that  the  law  Invoked  in  this  caBe 
cannot  be  regarded  aa  being  satisfactorily 
settled  by  the  former  decisions  of  this  court, 
we  have  decided  to  pronounce  judgment  up- 
on the  qnestions  Involved ;  our  action,  how- 
ever,  not  to  be  regarded  as  a  precedent  foif 
suits  of  this  character. 

2.  Coustitutional  qnestlons  of  the  character 
of  those  involved  in  the  present  case  have 
been  frequently  before  this  court  They  re- 
ceived a  full  discussion  in  Owen  v.  Baer,  164 
Mo.  434,  55  S.  W.  644.  That  case  arose  up- 
on the  act  of  1883  (Sess.  Acts  1893,  p.  101), 
which  provided  that,  "In  every  city  in  this 
state  *  *  *  of  either  the  third  or  fourth 
class,  the  acting  municipal  authorities  there- 
of upon  a  vote  by  ballot  of  two-thirds  of  the 
qnalified  voters,"  etc.,  "in  favor  of  adopting 
the  provisions  of  this  act,  shall  have  power 
by  ordinance  to  provide  drains  and  sewers 
for  the  same,"  etc.  The  aforesaid  act  is  sim- 
ilar to  the  act  of  1895  in  question;  so  far  as 
the  questions  raised  are  concerned.  West- 
port,  a  city  of  the  fourth  class,  proceeded  un- 
der said  act  to  construct  a  sewer  system,  and 
issued  tax  bills  in  payment  thereof,  and  Owen 
V.  Baer,  supra,  was  a  suit  to  cancel  certain 
of  these  tax  bills  upon  the  ground  that  the 
act  was  in  violation  of  section  7  of  article  9 
and  section  53  of  article  4  of  the  Constitu- 
tion, presenting  questions  similar  to  those 
In  the  case  at  bar.  Three  Judges  in  banc, 
Gantt,  C.  J.,  and  Robinson  and  Valliant,  JJ., 
held  the  act  of  1893  to  be  in  violation  of  sec- 
tion 7  of  article  9,  upon  the  ground  that  this 
act  enabled  some  cities  of  the  fourth  class 
to  acquire  powers  not  possessed  by  other  cit- 
ies of  that  class ;  that  it  created,  in  the  lan- 
guage of  Judge  Gantt,  who  wrote  the  opin- 
ion, "a  dissimilarity  in  the  powers  of  cities 
of  the  fourth  class."  Judge  Sherwood,  in  a 
separate  opinion,  Judge  Burgess  concurring, 
held  that  the  act  was  unconstitutional  be- 
cause it  was  not  within  those  specific  pro- 
visions of  the  Constitution  which  Judge  Sher- 
wood said  provided  "Just  when  and  where 
a  vote  of  the  people  may  l>e  taken."  Judge 
Marshall,  In  a  separate  opinion,  held  that 
the  act  was  a  valid  one,  violating  no  provi- 
sion of  the  Constitution,  and  that  the  bill  of 
plaintiff  should  be  dismissed.  Judge  Brace 
concurred  with  Judge  Marshall  upon  the 
proposition  that  the  act  did  not  violate  sec- 
tion 7  of  article  9.  Five  of  the  Judges  con- 
curred in  holding  the  act  Invalid ;  three  up- 
on one  ground,  two  upon  another  and  differ- 
«it  ground,  and  one  upon  a  ground  which 
does  not  appear.  The  decision  In  Owen  v. 
Baer  settled  that  case,  but  it  did  not  e8tal>- 
lish  the  judgment  of  this  court  upon  the  main 
proposition  involved  in  the  case  at  bar ;  that 
ia,  that  the  act  violates  section  7  of  article 
9  of  the  Constitution. 

The  respondent  contends,  first,  that  the  act 
of  1895  (Laws  1895,  p.  58),  now  sections  9281 
to  9298,  Inclusive,  Rev.  St  1909,  violates  sec- 


tion 53  of  article  4  of  the  Constitution,  in  that 
it  is  a  local  or  special  law ;  second,  that  it  vio- 
lates section  7  of  article  9,  in  that  it  enables 
some  cities  of  the  fourth  class  to  acquire  pow- 
ers not  possessed  by  all  the  cities  of  that  class. 
These  two  propositions  were  presented  in  the 
Owen-Baer  Case.  Upon  the  first  proposition 
the  separate  opinion  of  Judge  Gantt  accept- 
ed the  holding  of  Judge  Marshall.  Hence, 
a  majority  of  the  court  agreed  that  the  act 
did  not  violate  section  53  of  article  4.  That 
proposition  may  be  regarded  as  settled. 

As  the  second  proposition  received  the  ap- 
proval of  only  three  members  of  the  court, 
it  remained  open  so  far  as  the  case  of  Owen 
▼.  Baer  goes,  and  so  far  as  we  are  advised, 
is  still  an  open  question  in  this  state. 

The  act  in  question  provides:  "In  every 
city  of  the  third  dass  in  this  state  the  act- 
ing municipal  authorities  thereof,  upon  a 
vote  by  ballot  of  two-thirds  of  the  qualified 
voters,"  etc.,  "shall  have  power  by  ordinance 
to  provide  for  drains  and  sewers,"  etc. 

Does  this  act  violate  section  7  of  article  9 
of  the  Constitution,  which  provides  that  "the 
power  of  each  class  (of  cities)  shall  be  de- 
fined by  general  laws,  so  that  all  such  mu- 
nicipal corporations  of  the  same  class  shall 
possess  the  same  powers  and  be  subject  to 
the  same  restrictions"?  The  act  in  question 
is  complete  in  itself,  and  is  uniform  in  its 
application  to  cities  'of  the  third  class,  and 
comprehends  all  cities  of  that  class.  Wheth- 
er the  law  shall  come  into  operation  in  any 
particular  city  depends  upon  a  contingency, 
namely,  an  affirmative  vote  of  the  people  of 
such  city.  But  this  applies  to  each  and  ev- 
ery city  in  the  class.  The  law  extends  the 
same  right  the  same  privilege,  to  each  city 
in  the  class,  and  is  therefore  uniform.  It  is, 
in  the  language  of  the  Constitution,  a  "gen- 
eral" law,  and  under  it  all  the  cities  of  the 
same  class,  as  required  by  the  Constitution, 
"possess  the  same  x)owers"  and  are  "subject 
to  the  same  restrictions." 

In  passing  upon  the  constitutionality  of 
this  law,  we  must  look  at  it  as  it  leaves  the 
Legislature.  Is  it  complete,  effective,  and 
universal  in  its  application  to  cities  of  the 
third  class?  Does  it  give  a  privilege  or 
power  to  one  which  it  denies  to  another? 
Does  it  Impose  restrictions  upon  any  that 
do  not  apply  to  all?  That  the  law  does  not 
take  effect  in  any  particular  city  until  the 
people  vote  a  desire  for  its  application  does 
not  lA  our  opinion,  affect  the  character  of 
the  law  itself,  provided  that  it  may  take 
effect  in  the  same  way  and  under  the  same 
conditions  in  every  ottier  city  of  the  same 
class.  As  was  said  by  Wagner,  J.,  in  State 
ex  rel.  v.  Wilcox,  45  Mo.  458:  "The  proposi- 
tion cannot  be  successfully  controverted  that 
a  law  may  be  passed  to  take  effect  on  the 
happening  of  a  future  event  or  contingency. 
The  future  event — ^the  happening  of  the  con- 
tingency, or  the  fulfillment  of  a  condition- 
affords  no  additional  efficacy  to  the  law,  but 
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simply  furnishes  the  occasion  for  the  exer- 
cise of  the  power."  To  the  same  eflTect  Is  the 
reasoning  of  this  court  In  the  case  of  the 
Township  Organization  Law,  65  Mo.  295. 
The  court  had  under  consideration  an  act 
which  provided:  "This  act  shall  apply  to 
and  be  In  force  In  all  counties  adopting  the 
act  to  provide  for  township  organization, 
and  takes  efifect  from  and  after  Its  passage," 
and  held  It  to  be  constitutional.  The  court 
said:  "It  Is  a  general  law  made  for  the 
whole  state,  and  by  the  terms  of  the  act  It- 
self took  effect  from  and  after  Its  passage. 
Every  county  in  the  state  may  avail  Itself 
of  the  privileges  afforded  by  this  law  by  a 
majority  vote  of  the  people.  •  ♦  •  If  a 
majority  vote  for  It,  such  vote  does  not  cre- 
ate the  law,  but  places  the  county  so  voting 
within  Its  provisions." 

Certainly,  the  validity  of  the  law  cannot 
depend  upon  whether  one  or  all  the  cities 
choose  to  exercise  the  power  which  the  act 
confers  upon  all.  This  act  gives  the  same 
power  to  all  the  cities  of  the  class.  It  does 
not  confer  one  sewer  system  upon  some  of 
the  dtles  and  another  system  upon  others: 
but  all  the  cities  have  the  same  power  to 
adopt  the  same  sewer  system.  The  i>osseB- 
sion  of  the  power  does  not  depend  upon  its 
exercise;  it  depends  upon  the  general  law, 
whidi  is  in  force  equally  upon  all  cities  of 
the  class,  whether  or  not  It  is  Invoked.  An 
admirable  review  and  discussion  of  the  de- 
cisions of  this  court,  as  well  as  of  the  law 
elsewhere,  pertaining  to  this  question,  is 
found  in  the  exhaustive  opinion  of  Judge 
Marshall  in  the  Owen-Baer  Case,  supra. 
That  opinion  may  be  resorted  to  for  the 
learning  on  this  subject.  It  is  the  judgment 
of  this  court  that  the  act  In  question  is  con- 
stitutional and  valid. 

2.  A  further  question  is  presented  in  this 
record,  one  not  hitherto  before  the  court. 
It  arises  concerning  an  amendment  made  in 
1009  (Laws  1909,  p.  293)  to  the  aforesaid  act 
of  1895.  The  situation  is  this:  On  April  1, 
1902,  the  people  of  Sedalia,  by  an  affirmative 
vote  sufficiently  large,  adopted  the  provisions 
of  the  act  of  1895.  At  that  time  the  act,  In 
Its  first  section,  authorized  the  city,  after  the 
adoption  of  the  act  by  the  people,  to  provide 
"drains  and  sewers,"  and  throughout  the  sub- 
sequent sections  these  words,  "drains"  and 
"sewers,"  are  used  with  the  additional  words 
"connections"  and  "appurtenances."  So  the 
law  stood  when  the  people  of  Sedalia  adopt- 
ed Its  provisions.  In  1909  the  law  was 
amended  by  inserting  after  the  words  "drains 
and  sewers"  the  additional  words  "and  all 
necessary  plants  for  the  disposal  of  sewage" ; 
and  so  the  law  stood  when,  without  further 
vote  by  the  people  adopting  this  amendment, 
this  contract  was  entered  into  by  respondent 
to  construct  a  disposal  plant  for  sewage  and 
connecting  mains  therewith. 

It  is  claimed  by  respondent  that  the 
amendment  of   1909   did   not   confer   upon 


cities,  which  had  theretofore  voted  to  adopt 
the  sewer  scheme  as  set  out  in  the  law  of 
1S95,  the  enlarged  powers  given  by  such 
amendment  to  erect  disposal  plants,  and  that 
such  enlarged  powers  could  be  acquired  only 
by  an  affirmative  vote  of  the  people  accept- 
ing the  amendment  It  is  argued  that  the 
people,  while  willing  to  adopt  a  sewage 
scheme  involving  drains  and  sewers  only, 
might  refuse  to  approve  one  Involving  the 
increased  expenses  of  a  disposal  plant  In 
our  opinion,  the  right  of  the  city  of  Sedalia 
to  construct  a  disposal  plant  does  not  depend 
on  the  amendment  of  1909.  Section  1  of 
the  original  act  provides  for  "sewers  and 
drains"  and  "connections  therewith."  Sec- 
tion 4  provides  that  "sewers  may  be  con- 
structed and  maintained  with  inlets,  laterals, 
branches  and  appurtenances."  Section  15 
provides  that  "any  sewers  heretofore  or  here- 
after constructed  may  be  changed,  diminish- 
ed, enlarged  or  extended,  and  shall  have  all 
the  necessary  laterals,  Inlets  and  other  ap- 
purtenances which  may  be  required." 

The  contract  in  question  Is  based  upon  an 
ordinance  of  the  city  authorizing  an  enlarge- 
ment and  extension  of  the  sewer  system  by 
adding  thereto  a  disposal  plant  In  the  shape 
of  a  septic  tank  and  mains  connected  there- 
with. A  sewer  system  without  a  place  to  dis- 
pose of  the  contents  would  be  useless.  A 
septic  plant  for  such  disposition,  with  Ita 
connections,  would  be  naturally  appurtenant 
to,  if  not  an  Integral  part  of,  the  system. 
The  amendmHit  of  1909,  with  its  emergency 
clause,  may  be  regarded  as  a  legislative  dec- 
laration that  the  original  act  was  not  broad 
enough  to  Include  disposal  plants,  and  as 
such  It  is  entitled  to  respectful  consideration. 
We  do  not  find  that  this  amendment  was 
occasioned  by  any  ruling  of  this  court  hold- 
ing the  original  act  insufficient  The  amend- 
ment was  made,  perhaps,  to  settle  any  ques- 
tion of  doubt.  However  that  may  be,  we 
are  not  bound  by  an  erroneous  construction 
of  the  law  by  the  Legislature.  (State  ex  inf. 
V.  Goffee,  192  Mo.,  loc.  clt  688,  91  S.  W.  486.) 
If,  as  a  matter  of  law,  the  act  of  1895  au- 
thorized the  construction  of  the  plant  in 
question,  the  fact  that  the  Legislature  er- 
roneously regarded  the  act  as  Insufficient  or 
doubtful,  would  not  make  It  so.  Farther- 
more,  we  are  of  the  opinion  that  when  tbe 
dty  adopted  the  act  of  1895  and  the  sewage 
plan  thereby  provided,  it  subjected  itself  to 
the  general  law  then  In  force,  and  also  to 
any  amendments  that  the  Legislature  might 
thereafter  enact 

In  accordance  with  the  foregoing  views, 
the  judgment  Is  reversed  and  the  cause  re- 
manded, with  instructions  to  dismiss  the  bill 
All  concur  but  VALLIANT,  C.  J.,  who  Is  ab- 
sent and  WOODSON,  J.,  who  dissents. 

WOODSON,  J.  I  dissent  from  the  first 
paragraph  of  this  opinion,  for  the  reason 
that  there  is  no  equity  in  the  biU.   The  ophi- 
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Ion  Itself  concedes  this  fact;  but  notwlth- 
Btandlng  that  fact  this  court  entertains  the 
appeal  and  adjudicates  the  cause  upon  Its 
merits  as  though  a  court  of  equity  had  ju- 
risdiction of  the  same.  The  only  excuse 
offered  for  this  anomalous  proceeding  la 
found  in  the  bare  statement  of  the  opinion 
that  It  is  not  to  be  taken  as  a  precedent 
Notwithstanding  that  statement,  it  Is  a  prece- 
dent, or  rather  it  will  become  so  just  as  soon 
as  the  opinion  Is  handed  down;  and  must  be 
followed  when  a  like  case  is  presented,  or  it 
must  be  overruled.  If  overruled,  which  the 
opinion  intimates  will  be  done  when  another 
case  of  like  character  is  presented,  then  this 
court  will  justly  be  charged  with  partiality 
and  discrimination.  If,  upon  the  other  hand, 
the  opinion  should  be  followed,  then  it  vio- 
lates all  equitable  procedure,  and  also  vio- 
lates that  provision  of  the  Constitution 
which  guarantees  the  right  of  trial  by  jury 
simply  by  a  court  of  equity  assuming  juris- 
diction of  an  action  at  law.  The  latter  is 
triable  before  a  jury,  while  the  former  is 
triable  before  the  court;  but  this  opinion 
with  one  stroke  of  the  pen  strikes  out  the 
right  to  a  trial  by  jury.  While  it  is  true  that 
point  was  not  raised  by  counsel,  however 
It  Is  in  the  case,  and  the  court  has  raised 
the  point  itself  only  to  brush  it  aside  as  so 
much  chaff,  and  if  adhered  to  must  deny  that 
valuable  right  to  the  next  comer.  This  opin- 
ion, like  many  others  found  in  the  books, 
shows  the  greatest  danger  which  threatens 
the  perpetuity  of  all  forms  of  government, 
namely,  the  seeming  necessity  for  the  lodg- 
ooent  of  absolute  and  final  power  in  some  in- 
dividual officer  or  officers,  who  assume  and 
exercise  powers  not  delegated  to  them  by  the 
law,  and  yet  there  Is  no  remedy  because  of 
said  final  and  absolute  power.  That  exces- 
sive exercise  of  power  is  the  rock  upon 
which  the  ship  of  state  of  all  nations  have 
been  or  will  be  wrecked,  and  It  will  just  as 
sorely  wreck  those  of  the  present  and  future 
nations  as  it  has  wrecked  those  of  the  past. 
The  only  salvation  there  is,  if  any,  from 
wreck  and  ruin  rests  with  a  wise  pilot  who 
will  steer  the  ship  clear  of  the  breakers  by 
wisely  exercising  only  the  iwwers  intrusted 
to  him  within  the  true  spirit  and  meaning  of 
bis  grant  of  power.  A  court  has  no  more 
legal  or  moral  right  to  exercise  power  in 
excess  of  Its  true  jurisdiction  simply  because 
of  its  unrestrained  physical  power  than  an 
Indlvldnal  has  to  violate  the  laws  of  the  land 
simply  because  be  has  the  physical  power  to 
so  do.  Tbe  difference  being  the  latter's  con- 
dnct  Is  subject  to  review,  while  tbe  former's 
Is  not.  In  the  long  run,  however,  the  dis- 
astrous results  of  tbe  former  will  be  more 
detrimental  to  society  than  that  of  the  latter. 
The  onp  wrecks  governments,  while  the  other 
mlns  individuals. 
This  case  within  Itself  may  be  of  little  im- 


portance, but  when  considered  In  connection 
with  the  jurisprudence  of  a  great  state  it 
may  at  some  future  time  cut  an  important 
figure.  As  was  said  by  Napoleon  in  speaking 
of  the  Russian  War,  "No  events  are  trifling 
with  regard  to  nations  and  sovereigns,  for 
their  destinies  are  controlled  by  the  most  in- 
considerable circumstances."  He  then  went 
on  to  state  what  trivial  things  brought  about 
that  war,  which  ultimately  involved  all  Eu- 
rope, and  finally  resulted,  if  I  remember  cor> 
rectly,  in  his  downfall  at  Waterloo. 

It  is  just  such  an  opinion  as  this  that  up- 
sets and  keeps  the  law  In  an  unsettled  con- 
dition, and  renders  its  administration  diffi- 
cult and  uncertain,  and  lays  the  foundation 
for  further  usurpation. 

I  express  no  opinion  as  to  the  other  para- 
graphs. 


REED  et  al.  v.  BRIGHT  et  al. 
(Supreme  Court  of  Missouri.    Feb.  9,  1911.) 

1.  Judgment  (§  834*)— Cobrection  in  Same 

OOTTRT— WBITS  of  KBROS   CORAM  NOBIS. 

Circuit  courts  can  entertain  writs  of  error 
coram  nobis,  or  motions  in  tbe  nature  of  such 
writs. 

[EU,   Note.— For  other  cases,   see  Judgment, 
Dec.  Dig.  i  334.*] 

2.  jltdqment  (j  334*)— corbecnobt— writ  of 
Error  Cobau  Nobis— Diuoence. 

One  may  not  have  an  order  corrected  on  a 
motion  in  the  nature  of  a  writ  of  error  coram 
nobis,  where  the  fact  on  which  the  rigrht  is 
based — the  absence  of  any  motion— could  with 
the  exercise  of  any  diligence  have  been  known 
by  him  before  the  order,  when  it  should  have 
been  brought  to  the  court's  attention. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  i  639;   Dec  Dig.  i  334.»] 

3.  Judgment  (8  334*)— Correction— Writ  of 
Error  Coram  Nobis — Scope  of  Rehedt. 

The  record  and  the  verity  thereof  cannot 
be  attacked  by  a  motion  in  the  nature  of  a  writ 
of  error  coram  nobis;  but  the  error  of  fact 
charged  must  be  consistent  with  tbe  record. 

[EM.   Note.— For  other  cases,   see   Judgment, 
Cent.  Dig.  §  639;   Dec  Dig.  {  334. •] 

4.  Judgment  (§  334*)- Cobrection— Writ  of 
Ebbor  Coram  Nobis— Scope  of  Remedt. 

As  a  general  rule  the  writ  of  error  coram 
nobis  relates  to  facts  which  will  destroy  the 
judgment,  and  strikes  at  it  on  the  merits,  and 
not  to  pure  matters  of  procedure  and  orders 
made  thereon,  occurring  after  the  judgment  on 
the  merits. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  §  639;    Dec  Dig.  I  834.»] 

5.  Appeal  and  Error  (S  440*)— PBocKEDiNoa 
IN  Trial  Court  Pending  Appeal. 

Pendency  of  an  appeal  deprives  the  trial 
court  of  jurisdiction,  at  least  after  the  term 
at  which  it  rendered  the  judgment  appealed 
from,  to  uproot  its  judgment  by  trial  on  a  writ 
of  error  coram  nobis,  and  so  divest  the  appel- 
late court  of  jurisdiction. 

[Ed.  Note. — For .  other  cases,  see  Api>eal  and 
Error,  Cent.  Dig.  S§  2198-2201;    Dec  Dig.  $ 

In    Banc.     Original   action   by    Ollle   M. 
Reed  and  others  against  Henry  IJ.  Bright  and 
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others  for  prohibition,    judgment  for  peti- 
tioners. 

3:  B.  McGilvray  and  R.  A.  Mooneyham, 
for  relators.    J.  D.  Harris,  for  respondents. 

GRAVES,  J.  This  is  an  original  action 
In  this  court,  the  purpose  of  which  is  to  pro- 
hibit the  respondent,  Henry  •!*  Bright,  as 
one  of  the  Judges  of  the  Jasper  county  cir- 
cuit court,  from  canceling  certain  orders  in 
the  case  of  OUIe  M.  Reed  et  al.  t.  Samuel 
Moss  et  al.,  defendants.  To  abbreviate,  the 
pleadings  show  that  in  the  case  aforesaid 
Judgment  was  entered  for  the  defendants. 
The  record  of  the  court  also  shows  that  on 
the  day  such  Judgment  was  entered,  the  fol- 
lowing entries  of  record  were  made  in  the 
court  presided  over  by  the  said  Bright,  the 
respondent  herein: 

"Trial  by  court  and  decree  for  defendants 
as  prayed  and  as  per  record  entry. 

"Motion  for  new  trial  filed. 

"Motion  for  new  trial  overruled. 

"AflSdavit  for  appeal  filed. 

"Docket  fee  of  $10.00  deposited. 

"Appeal  granted  to  Supreme  Court. 

"Appeal  bond  in  the  sum  of  $500  to  be 
filed  with  and  approved  by  clerk  within  ten 
days  after  adjournment  of  present  term  of 
court ;  leave  to  plaintiff  to  file  bill  of  excep- 
tions on  or  before  the  3d  day  of  February, 
1910,  term." 

These  records  are  from  the  clerk's  minutes, 
but  it  is  pleaded  and  therefore  admitted,  be- 
cause respondent  stands  here  upon  a  demur- 
rer, that  they  were  fully  spread  of  record  in 
the  usual  and  customary  form  on  the  same 
day  and  before  the  court  adjourned.  The 
court  adjourned  for  the  term  on  the  day  this 
Judgment  was  entered  and  the  records  per- 
fecting the  appeal  were  made.  By  proper 
order  of  court  the  time  for  filing  the  bill  of 
exceptions  was  extended,  so  that  the  rights 
of  the  appellants  were  duly  preserved,  but 
for  the  threatened  action  of  the  respondent, 
which  action,  it  is  averred,  was  beyond  his 
power  at  the  time,  under  the  facts  pleaded. 

Later  the  defendants,  in  the  suit  afore- 
said, after  the  appeal  was  granted  to  this 
court  and  all  the  entries  made  as  above  set 
out,  filed  a  motion  in  the  nature  of  an  appli- 
cation for  an  order  for  writ  of  error  coram 
nobis.  This  application  sets  out  all  of  the 
records  written  up  from  the  minutes  of  the 
clerk  hereinabove  set  out,  and  then  thus  con- 
cludes: "The  defendants  state  that  in  truth 
and  in  fact  no  motion  for  new  trial  was  filed 
by  plaintiffs  in  said  case  on  the  18th  day 
of  December,  1900,  and  that  no  such  motion 
was  filed  during  the  said  November,  1909, 
term  of  said  circuit  court;  that  no  aflldavit 
for  appeal  was  filed  on  said  18th  day  of  De- 
cember, 1909,  that  no  aflldavit  for  appeal 
was  filed  during  said  November,  1900,  term 
of  said  circuit  court,  and  that  no  affidavit 
for  appeal  was  filed  at  any  time  in  said  case, 
nnd  that  no  bond  for  appeal  was  ever  filed 
therein.     Defendants  further  state  that  on 


the  20th  day  of  December,  1909.  two  days 
after  the  final  adjournment  of  said  Novem- 
ber term  of  said  court,  R.  A.  Mooneyham, 
one  of  the  attorneys  for  the  plaintias.  Sled 
with  the  clerk  of  said  circuit  court  an  In- 
strument puriMrtlng  to  be  a  motion  for  nen 
trial  in  said  cause,  and  that  James  Burke, 
deputy  circuit  clerk  of  said  court,  as  such 
deputy  clerk,  dated  bade  the  time  of  the  fil- 
ing of  said  pnrimrted  motion  for  new  trial, 
so  that  the  filing  date  indorsed  on  said  pur- 
ported motion  for  new  trial  showed  that  it 
had  been  filed  on  the  18th  day  of  December, 
1909,  while  in  truth  and  in  fact  said  pur- 
ported motion  for  new  trial  was  filed  on  the 
20th  day  of  December,  1909,  and  in  vacation 
of  said  court  And  that  the  record  of  the 
filing  of  a  motion  for  new  trial  by  plaintiffs 
on  the  said  18th  day  of  December,  1909,  the 
record  of  the  court's  action  in  overruling 
said  motion  on  said  day,  the  record  of  the 
filing  of  an  affidavit  for  appeal,  and  the  rec- 
ord of  the  court's  action  thereon  in  allow- 
ing an  appeal  to  the  Supreme  Court  on  said 
date,  the  order  allowing  plaintiffs  leave  to 
file  bill  of  exceptions  in  said  cause  on  or 
before  the  3d  day  of  the  next  term  of  court 
thereafter,  and  the  court's  order  fixing  the 
amount  of  the  appeal  bond,  and  allowing 
same  to  be  filed  with  and  ai>proved  by  the 
clerk  of  said  court  within  10  days  after  the 
final  adjournment  of  court,  were  all  ordered, 
made,  and  done  in  consequence  of  the  errors 
of  fact  as  hereinbefore  set  forth,  but  which 
do  not  appear  on  the  record,  so  that  In  said 
proceedings  there  is  manifest  error  preju- 
dicial to  the  rights  and  interests  of  the  de- 
fendants. Wherefore,  the  premises  consid- 
ered, the  defendants  pray  that  this  honora- 
ble court  vacate  the  said  orders  and  entries 
of  records  snowing  the  filing  of  said  motion 
for  new  trial,  the  overruling  of  same,  the  fil- 
ing of  an  affidavit  for  an  appeal  from  said 
Judgment,  and  the  allowance  of  such  appeal 
to  the  Supreme  Court,  the  order  for  the  ap- 
peal bond,  with  leave  to  flJe  with  the  dark 
as  aforesaid,  and  the  order  granting  to  plain- 
tiffs leave  to  ffie  bUl  of  exceptions  In  said 
case,  and  that  all  said  records  be  vacated 
and  for  naught  held,  and  for  all  and  sucb 
other  relief  as  to  the  court  may  seem  meet 
and  proper." 

Relator's  petition  sets  out  all  the  facts  and 
records  in  the  case  of  Reed  et  al.  v.  Moss 
et  al.,  and  concludes  by  charging  that  the 
said  Bright  was  threatening  to  assume  Juris- 
diction and  hear  and  determine  said  motloo, 
and  was  threatening  to  sustain  the  same  on 
September  3,  1910,  and  would  sustain  the 
same  on  that  day,  unless  prohibited  by  this 
court  It  is  further  averred  that  his  threat- 
ened action  was  beyond  the  Jurisdiction  of 
said  respondent  in  said  cause. 

Preliminary  rule  was  granted  in  vacatioD 
by  the  late  Chief  Justice  James  D.  Fox,  and 
the  respondent  has  filed  return  in  the  nature 
of  a  demurrer,  and  stands  thereon.  The 
facts  are  therefore  admitted  and  we  harv 
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purely  qnestlons  of  law.    Tills  Is  a  sufficient 
statement  of  tbe  case  aa  to  facts. 

1.  It  stands  admitted  by  tue  return  In  the 
nature  of  a  demurrer  that  the  respondent  Is 
assuming  to  act  on  the  motion  filed  by  the 
defendants  In  the  original  suit,  and  not  only 
so,  but  that  he  would  have  sustained  the 
same  on  the  date  named,  but  for  the  Inter- 
vention of  our  preliminary  rule  to  show 
cause  If,  therefore,  under  the  facts  stated, 
the  respondent  was  without  lawful  authority 
or  jurisdiction  to  act,  the  final  writ  should 
go.  That  circuit  courts  In  this  state  can  en- 
tertain writs  of  error  coram  nobis,  or  mo- 
tions In  the  nature  of  the  common-law  writ 
of  error  coram  nobis,  Is  unquestioned.  State 
ex  rel.  y.  Blley,  Judge,  219  Mo.  667,  118  S. 
W.  647,  and  the  cases  therein  reviewed; 
State  V.  Stanley,  225  Mo.  52o,  125  S.  W.  475, 
and  the  cases  therein  reviewed.  The  rule  In 
this  state  Is  the  general  rule.  The  status  of 
the  writ  Is  firmly  fixed  In  the  modem  prac- 
tice, but  of  common-law  origin.  In  5  Encyc. 
of  Plead,  and  Prac,  p.  30,  It  Is  said :  "Not- 
withstanding occasional  statements  that  the 
writ  of  coram  nobis  has  'fallen  Into  desue- 
tude.' and  that  'redress  obtained  through  Its 
aid  Is  now  sought  by  motion,'  It  was  a  part  of 
the  conunon  law  received  from  the  mother 
country,  and,  when  not  specially  abrogated 
by  statute,  still  remains  a  factor  In  modem 
practice."  But  the  question  we  have  here  Is 
whether  or  not,  notwithstanding  this  general 
jurisdiction  in  circuit  conrts,  the  respondent 
in  the  present  court  was  exceeding  such  ju- 
risdiction In  the  present  case.  We  are  con- 
vinced that  respondent  was  exceeding  his  ju- 
risdiction In  this  case,  and  for  the  several 
reasons  that  we  discuss  next 

2.  The  writ  of  error  coram  nobis  is  a  part 
of  the  common  law  to  which  we  have  fallen 
heir.  No  statute  in  this  state  undertakes  to 
define  this  power  of  a  court  of  general  juris- 
diction, nor  do  our  laws  prescribe  the  pro- 
cedure. We  must  therefore  look  to  the  com- 
mon law  for  the  scope  of  the  writ,  as  well  as 
for  the  procedure.  In  this  state,  as  will  be 
seen  from  the  cases  cited,  supra,  the  courts 
have  treated  certain  motions  as  being  In  the 
nature  of  the  common-law  writ  of  error  cor- 
am nobis.  But  the  case  law  of  this  state  and 
elsewhere  precluded  the  respondent  from  so 
treating  the  motion  in  this  case.  The  motion 
upon  Its  face  does  not  go  to  that  class  of  er- 
ror, in  fact,  wliich  is  reached  by  the  writ  of 
error  coram  nobis.  The  motion  states  the 
facts  relied  upon.  It  avers  they  were  un; 
known  to  plaintiffs  in  the  original  case,  but 
npon  Its  face  the  motion  further  shows  that 
the  alleged  unknown  facts  could  have  been 
known  by  the  exercise  of  diligence  upon  the 
part  of  the  parties.  The  parties  In  the  orig- 
inal case  were  in  court  for  all  purposes  from 
the  t>eglnnlng  to  the  end.  The  files  of  the 
court  were  open  to  inspection.  Such  parties 
are  presumed  to  have  been  in  court  when 
these  several  orders  were  made.    A  casual 


examination  of  the  files  would  have  shown 
that  there  was  no  motion  for  new  trial  or 
affidavit  of  appeal  filed.  The  objection  to  the 
several  orders  could  have  then  been  made. 
In  discussing  a  very  similar  question,  Elli- 
son, J.,  In  Marble  v.  Vanhorn,  53  Mo.  App., 
loc.  cit  864,  said:  "There  is  another  Impor- 
tant rule  found  In  this  branch  of  the  law, 
viz. :  That  where  the  party  complaining 
knew  the  fact,  or  might  have  known  It,  and 
failed  to  bring  It  to  the  attention  of  the 
court,  he  cannot  afterwards  do  so."  This 
language  was  quoted  with  approval  by  this 
court  in  the  very  recent  case  of  State  v. 
Stanley,  225  Mo.,  loc.  cit.  532,  125  S.  W.  475. 
After  thus  approving  this  language  from  one 
of  our  own  courts,  we  In  that  case  collated 
the  authorities  from  other  jurisdictions  and 
quoted  therefrom.  We  then  said :  "And  this 
Is  rule  In  other  jurisdictions.  In  Asbell  v. 
State,  62  Kan.,  loc.  cit  214  [61  Pac.  692],  the 
court  said:  'It  cannot  reach  any  matter  of 
fact  known  to  the  court  for  such  would  be 
error  of  law,  and  might  be  remedied  by  writ 
of  error.  Nor  can  the  writ  reach  matters  of 
t&ct  known,  or  which  by  the  exercise  of  rea- 
sonable diligence  could  have  been  known,  to 
or  by  the  party  making  the  application  at 
the  time  of  the  court's  error.  Nor  can  the 
writ  give  a  new  trial  on  the  grounds  of  evi- 
dence going  to  the  merits,  but  undiscovered 
in  time  for  use  on  the  original  trial,  or  new- 
ly discovered  evidence.'  In  Sanders  v.  State, 
86  Ind.,  loc  cit  826,  44  Am.  Rep.  29,  Judge 
Elliott  speaking  for  the  court  said:  'The 
writ  of  error  coram  nobis  Is  not  intended  to 
authorize  any  court  to  review  and  revise  Its 
opinions ;  but  only  to  enable  it  to  recall  some 
adjudication  made  while  some  fact  existed 
which.  If  before  the  court  would  have  pre- 
vented the  rendition  of  the  judgment  and 
which,  without  any  fault  or  negligence  of 
the  party,  was  not  presented  to  the  court' " 
The  general  rule  is  thus  summarized  In  5 
Encyc.  of  PI.  and  Pr.,  p.  29 :  "The  writ  will 
not  lie  where  the  party  complaining  knew 
the  fact  complained  of  at  the  time  of  or  be- 
fore trial,  or  by  the  exercise  of  reasonable 
diligence  might  have  known  it  or  is  other- 
wise guilty  of  personal  negligence  In  the  mat- 
ter, or  when  proper  advantage  could  have 
been  taken  of  the  alleged  error  at  the  trial." 
So,  In  the  case  at  bar,  every  alleged  unknown 
fact  stated  In  the  motion  Is  one  which  should 
have  been  known  and  called  to  the  attention 
of  the  court  when  these  orders  were  made. 
The  exerdte  of  any  diligence  whatever  would 
have  disclosed  the  absence  of  these  papers 
from  the  flies. 

S.  There  Is  yet  a  stronger  reason  why  the 
motion  filed  In  the  case  under  consideration 
In  this  case  cannot  be  entertained  as  a  writ 
of  error  coram  nobis.  Said  motion  attacks 
the  record  and  the  verity  thereof.  This  can 
never  be  done  In  writs  of  error  coram  nobis. 
In  other  words,  the  error  of  fact  charged  in 
the  petition  or  motion  for  a  writ  of  error 
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coram  nobis  must  be  consistent  with  the  rec- 
ord in  tbe  case.  It  must  not  attack  the  ver- 
itj  of  the  record. 

In  5  Encyc.  of  PL  and  Pr.,  p.  84,  the  gen- 
eral rule  Is  thus  stated:  "The  petition  should 
not  assign  as  error  any  fact  adjudicated  In 
the  former  suit,  or  any  fact  which  contra- 
dicts the  record."  The  record  in  this  orig- 
inal case  shows  the  filing  of  the  motion  for 
new  trial  and  the  affidavit  for  appeal.  It  is 
presumed  the  court  satisfied  Itself  as  to  the 
filing  of  these  papers  before  malilDg  these 
orders,  and  passed  judgment  upon  the  suffi- 
ciency thereof  In  making  the  orders  made. 
At  any  rate,  the  error  of  fact  charged  Is  one 
which  contradicts  the  recital  of  the  record 
Itself,  and  Is  not  an  error  of  fact  which  can 
be  reviewed  upon  writ  of  error  coram  nobis. 

In  the  case  of  Williams  v.  Edwards,  34  N. 
C.  118,  Ruffin,  C.  J.,  for  the  North  Carolina 
court,  has  elaborately  discussed  the  ques- 
tion. Among  many  other  things  therein,  he 
said:  "An  averment  of  fact  against  the  rec- 
ord cannot  be  beard  in  a  case  of  this  kind 
more  than  in  others.  Bac.  Abr.  Error,  K.  3. 
Only  such  errors  In  fact  can  be  assigned  as 
are  consistent  with  the  record.  When  an  in- 
fant, for  example,  Is  sued,  there  is  nothing 
to  enable  the  court  to  see  that  he  Is  or  Is  not 
an  Infant.  The  law  considers  that,  as  an 
infant,  he  has  not  discretion  to  choose  an 
attorney,,  and  therefore  will  not  let  him  ap- 
pear by  attorney,  but  requires  the  court  to 
appoint  a  fit  person  his  guardian  to  make  de- 
fense for  him.  As  the  court  does  not  know 
the  defendant's  infancy,  it  Is  the  part  of  the 
plaintiff  to  ascertain  and  make  known  the 
fact,  80  as  not  to  allow  the  court  to  decide 
against  a  person  under  disability,  for  whom 
the  full  defense  may  not  have  been  made, 
which  the  law  intends.  For  that  fault  the 
plaintifiTs  Judgment  must  necessarily  be  re- 
versed, so  as  to  let  in  the  other  party  to  de- 
fend with  all  the  advantages  to  which  the 
law  entitled  him ;  and  therefore  the  defend- 
ant may  aver  the  fact  of  his  disability,  which 
stands  well  with  the  record.  In  order  that 
he  may  have  the  benefit  of  a  legal  defense. 
It  is  the  same  when  a  feme  covert  is  sued 
without  her  husband." 

So,  too,  says  the  Alabama  C!ourt,  in  the 
case  of  Holford  v.  Alexander,  Assignee,  12 
Ala.,  loc.  dt  286,  46  Am.  Dec.  253:  "It  is 
said  to  be  the  general  rule  'that  nothing  can 
be  assigned  for  error  that  contradicts  the 
record;  for  the  records  of  the  courts  of 
justice,  being  things  of  the  greatest  credit, 
cannot  be  questioned  but  by  matters  of  equal 
notoriety  with  themselves ;  wherefore,  though 
the  matter  assigned  tor  error  should  be  prov- 
ed by  witnesses  of  the  best  credit,  yet  the 
judges  would  not  admit  of  it'  Under  the  in- 
fluence of  this  rule,  it  has  been  held,  that 
on  a  writ  of  error  to  reverse  a  fine,  the 
plaintiff  cannot  assign  that  the  conusor  died 
before  the  teste  of  the  dedlmus,  because  that 
contradicted  the  record  of  the  conusance  tak- 
en by  the  commissioners;   but  the  plaintiff 


may  say  that  after  the  conusance  taken,  and 
before  the  certificate  thereof  returned,  the 
conusor  died,  because  this  is  consistent  with 
the  record.  So,  where  the  record  of  a 
judgment  recites  that  it  was  rendered  by  a 
court  at  which  a  judge  mentioned,  eo  nomi- 
nee, presided,  it  cannot  be  assigned  (though 
in  fact  the  court  was  held  before  his  deputy 
according  to  the  King's  patent)  that  that 
judge  was  not  there;  for  such  allegation  vs 
contrary  to  the  record.  Again,  it  has  been 
decided,  for  the  reason  above  stated,  that  it 
shall  not  be  assigned  for  error  that  defend- 
ant filed  his  warrant  to  defend  by  A.  B., 
his  attorney,  and  that  it  appears  on  the 
judgment  he  appeared  and  defended  by  C.  O., 
his  attorney.  2  Bac.  Ab.,  title  Error,  letter 
K,  2.  See,  also,  4  Dane's  Ab.  di.  127,  art  7, 
par.  6." 

The  Tennessee  court  in  case  of  Carney  v. 
McDonald,  10  Heisk.,  loc.  cit  234,  thas 
speaks:  "There  was  no  error  in  the  dismis- 
sal of  the  petition  for  writ  of  error  coram 
nobis.  The  statement  that  the  cause  was 
tried  and  judgment  rendered  in  the  absence 
of  petitioner's  attorney  is  insufficient  for 
two  reasons:  First,  the  record  recites  that 
the  cause  was  tried  in  the  presence  of  the 
attorneys  of  the  parties.  It  is  not  competent 
to  contradict  the  record,  as  ground  for  a 
writ  of  error  coram  nobis."  The  same  court 
in  Crawford  v.  Williams,  1  Swan  (Tenn.)  loc. 
clt  346,  si^id :  "It  is  true  that  nothing  can 
be  assigned  for  error  in  fact  which  appeared 
and  was  adjudged  in  the  former  suit,  or 
which  contradicts  the  record  of  that  suit 
Bacon,  Ab.  title  Error.  And  in  Birch  v. 
Trist  it  is  said  that  the  error  in  fact  must 
be  of  such  a  nature  as,  if  true,  will  destroy 
the  plalntifTs  right  of  action.    8  East  415." 

The  motion  in  this  case,  which  fulfills  the 
office  of  a  writ  of  error  coram  nobis  in  our 
practice,  shows  upon  its  face  that  its  pur- 
pose is  to  contradict  the  solemn  record  of  tlie 
court  by  parol  testimony.  It  shows  that 
the  error  in  fact  is  not  such  as  can  be  reach- 
ed by  the  court  in  the  exercise  of  its  powers 
under  the  writ  of  error  coram  nobis.  To  un- 
dertake to  reach  and  correct  the  errors  of 
fact  complained  of  here  is  an  exercise  of  the 
power  conferred  by  the  ancient  conunon-law 
writ,  and  therefore  beyond  the  jtirisdlctlon 
of  the  court  which  tried  to  exercise  It  Over 
this  court  respondent  was  judge,  and  threat- 
ened to  exceed  the  limited  powers  conferred 
in  cases  of  this  kind. 

4.  To  our  minds  there  are  other  and  fur- 
ther reasoncT  to  restrain  the  threatened  ac- 
tion of  respondent  All  of  the  errors  of 
fact  complained  of  go  to  pure  matters  of 
procedure  and  orders  made  thereon,  occm- 
ring  after  the  judgment  on  the  merita  As 
a  general  rule,  the  writ  of  error  coram  no- 
bis Is  one  which  strikes  at  the  judgment  up- 
on the  merits.  It  relates  to  facts  which  will 
destroy  that  judgment 

But  further,  in  the  case  at  bar,  the  original 
case,  by  an  order  of  appeal  duly  made  Iv 
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tbe  respondent,  Is  now  pending  In  this  court. 
Whilst  It  is  true  that  the  trial  court  so  far 
retains  Jurisdiction  of  a  case  appealed  as  to 
be  able  to  make  nunc  pro  tunc  entries,  from 
written  data,  and  certify  them  to  this  court 
as  part  of  tbe  record,  we  do  not  think  that 
It  has  such  jurisdiction  left  as  to  authorize 
the  Issuance  of  a  writ  of  error  coram  nobis, 
and  upon  a  trial  had,  uproot  its  own  Judg- 
ment, pending  the  appeal  here.  An  appeal, 
except  for  limited  purposes,  dlrests  the  trial 
court  of  Jurisdiction.  In  this  case  the  term 
had  ended.  Under  such  circumstances  the 
general  rule  Is  that  tbe  circuit  court  Is  di- 
vested of  Jurisdiction,  and  the  Jurisdiction  as 
to  tbe  Judgment  and  the  cause  is  vested  in 
the  appellate  court  Brill  t.  Meek,  20  Mo. 
358 ;  Ladd  t.  Couzins,  35  Mo.  513 ;  Burgess 
T.  O'Donoghue,  90  Mo.  299.  2  S.  W.  303; 
State  ex  rel.  t.  Gates,  143  Mo.  63,  44  S.  W. 
739;  Donnell  t.  Wright,  199  Mo.  304,  97  S. 
W.  92& 

It  can  be  safely  said  that  the  appeal  at 
least  robs  tbe  trial  court  of  the  right  to  so 
proceed  after  the  end  of  its  term,  as  weuld 
direst  the  appellate  court  of  Jurisdiction  of 
the  cause.  Tbe  parties  may  have  some  form 
of  remedy  for  the  matter  complained  of,  but 
the  respondent  exceeded  bis  Jurisdiction  in 
nttempting  to  have  a  hearing  upon  this 
motion. 

Tbe  permanent  writ  of  prohibition  should 
go,  and  it  is  so  ordered.  Costs  of  this  action 
to  be  taxed  against  relator.  All  concur,  ex- 
cept VALLIANT,  C.  J.,  absent 


CITY  OF  ST.  LOUIS  v.  RUECKINO  et  al. 
{Supreme  Court  of  Missouri.     Feb.  9,   1911.) 

1.  MnWICIPAL  COKPOBATIONS  ({  359*)— Seweb 

CoNSTBUCTioN    Contracts  —  Substantial 

Pebfobmance. 

Tbe  doctrine  of  substantial  performance 
applies  to  municipal  sewer  construction  con- 
tracti. 

[Ejd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  891;  Dec.  Dig.  { 
859.*] 

2.  Municipal  Cobpokations  (|  348*)— Seweb 
Construction  Contracts  —  Substantial 
Pebfobmance— Jubt  Question. 

In  an  action  on  the  bond  of  municipal  con- 
tractors, whether  substitution  of  loose  earth 
for  sand  in  laying  sewer  pipe  under  a  munici- 
pal construction  contract  was  substantial  com- 
pliance with  tbe  contract  held,  under  the  evi- 
dence, a  Juty  question. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  878;  Dec.  Dig.  { 
S4a*) 

3.  Municipal  Corporations  (i  348*)— Seweb 
Constbuction  CoNnucTB— Perforuancb— 
Instructions. 

Suit  by  a  city  on  the  bond  of  sewer  con- 
tractors to  recover  tbe  expense  of  repairing 
broken  tile  was  sufficiently  covered  by  instruc- 
tions that  use  of  fine  earth,  instead  of  sand.  In 
laying  pipe,  wonld  not  entitle  the  city  to  recov- 
er unless  the  defective  condition  complained  of 


was  caused  by  such  substitution,  and  that  no 
city  officer  could  authorize  tbe  substitution. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  878;  Dec.  Dig.  { 
348.*] 

4.  Municipal  Cobporations  (|  348*)— Seweb 
Construction  Contracts— Suits— Basis. 

As  between  two  sections  of  a  municipal 
sewer  construction  contract,  giving  the  city 
remedies  for  defective  work,  a  suit  by  the  city 
on  tbe  contractors'  bond  to  recover  the  expense 
of  replacing  defective  tile  will  not  be  regarded 
as  l>ased  on  one  of  the  sections  which  refers  to 
an  ordinance,  concerning  which  there  was  no 
allegation  or  proof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  878;  Dec.  Dig.  f 
34a*] 

5.  Municipal  Cobfobations  (J  365*)— Sewer 
Constbuction  Contracts— Defective  Per- 
formance—Estoppel. 

Under  a  provision  requiring  a  municipal 
sewer  contractor  to  correct  imperfect  work 
when  discovered  before  final  acceptance,  there 
can  be  no  recovery  by  the  city  for  defects  dis- 
covered after  such  acceptance,  in  the  absence  of 
fraud  or  collusion. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  898;  Dec  Dig.  { 
365.*] 

6.  Municipal  Corporations  (I  365*)— Seweb 
Construction  Contracts — Modification— 
Ratification. 

A  city  ratified  its  agents'  unauthorized  acts 
in  permitting  suhstitution  of  earth  for  sand  in 
laying  pipe  under  a  sewer  contract  by  accept- 
ing and  paying  for  the  work,  in  the  absence  of 
fraud  or  collusion  by  the  agents. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  898;  Dec.  Dig.  f 
365.*] 

7.  Municipal  Corporations  ({  167*)— Acts 
OF  Agents— EFt-ECT. 

As  to  bona  fide  acts  of  honest  agents,  a 
city  has  knowledge  through  the  knowledge  of 
its  agents. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  375,  379 ;  Dec.  Dig. 
i  167.*] 

Valliant  C.  J.,  and  Woodson,  J.,  dissenting. 

In  Banc.  Appeal  from  St  Louis  Circuit 
Court;  Robert  M.  Foster,  Judge. 

Action  by  tbe  City  of  St  Louis  against 
Herman  Ruecklng  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

The  following  is  the  opinion  of  Graves,  J., 
in  Division  No.  1: 

"The  city  of  St.  Louis  brought  this  action 
upon  the  bond  of  defendants,  Ruecklng  & 
Elstrupp,  copartners,  and  their  surety,  said 
bond  being  conditioned  upon  the  faithful 
performance  of  a  contract  to  construct  u 
certain  sewer  for  the  city.  The  i)etltlon  al- 
leged: That  on  October  17,  1901,  the  apiiei- 
lant  entered  into  a  contract  with  Ruecklng 
dc  Elstrupp,  contractors,  by  the  terms  of 
which  they  agreed  to  build  a  certain  sewer 
in  a  workmanlike  manner,  according  to  plana 
and  specifications  on  file  in  the  office  of  the 
sewer  commissioner  of  the  city  of  St  Louis. 
That  by  said  plans  and  specifications  defend- 
ants were  required  to  use  sewer  pipe  of  the 
best  quality  of  hard  burned,  salt  glazed,  vltrl- 
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fled  clay  pipe.  Tbat  the  pipes  should  be  join- 
ed by  filling  the  sockets  wltti  a  mortar  made 
of  one  part  of  Portland  cement  and  three 
parts  sand,  end  with  only  water  enough  to 
give  a  proper  consistency  and  to  be  used  as 
soon  as  made.  That  great  care  sbonld  be 
taken  to  make  the  entire  joint  perfectly 
water-tight.  That  the  space  between  the 
pipes  when  not  laid  In  concrete  and  the 
sides  of  the  excavation  should  be  filled  with 
sand,  well  rammed  up  to  the  middle  of  the 
pipe,  and  that  from  this  point  for  at  least 
12  inches  above  the  pipe  the  earth  should 
be  filled  in  so  as  not  to  disturb  the  pipe,  and 
thoroughly  rammed  or  soaked  with  water  as 
might  be  directed.  That  during  freezing 
weather  laying  of  pipe  sewers  should  as  a 
rule  be  suspended,  unless  otherwise  directed 
by  the  sewer  commissioner. 

"Plaintiff  alleged  as  breaches  the  violation 
of  all  the  above  specifications,  in  the  words 
of  the  petition,  as  follows:  "The  said  defend- 
ants Herman  Ruecking  and  Frederick  Els- 
trupp  did  fail,  neglect,  and  refuse  to  comply 
with  the  specifications  and  stipulations  of 
the  said  contract,  in  this,  to  wit:  that  In  do- 
ing the  work  undertaken  by  them  in  the 
said  contract  they  failed,  neglected,  and  re- 
fused to  do  the  same  in  e  substantial  and 
workmanlike  manner;  that  certain  24-lnch 
pipes  laid  by  the  said  defendants  in  Qrand 
avenue  from  Delor  street  northwardly  to 
Itaska  street,  in  said  Fillmore  street  sewer 
district  No.  2,  were  not  of  the  best  quality 
of  hard  burned,  glazed,  vitrified  clay  pipe,  but 
the  said  pipes  were  Insufficiently  burned, 
were  soft  and  porous  in  texture,  were  not 
vitrified  and  were  not  of  the  best  quality; 
that  in  certain  places  where  the  said  pipes 
were,  or  should  have  been,  joined,  the  sock- 
ets were  not  filled  with  mortar  as  in  the  said 
contract  required,  and  the  said  joints  were 
not  made  perfectly  water-tight  as  therein 
required;  that  at  the  places  above  mention- 
ed the  space  between  the  pipes  (when  not 
laid  in  concrete)  and  the  sides  of  the  excava- 
tion were^not  filled  with  sand  well  rammed 
up  to  the*  middle  of  the  pipe,  nor  was  the 
earth  filled  In  for  at  least  12  inches  above 
the  pipe  so  as  not  to  disturb  the  pipe,  nor 
was  the  same  thoroughly  rammed  or  soaked 
with  water ;  that  during  the  freezing  weath- 
er the  laying  of  pipe  sewers  was  not  sus- 
pended.' Plaintiff  further  alleged:  That  the 
work  in  said  contract  provided  for  was  com- 
pleted and  accepted  by  plaintiff  on  or  about 
24th  of  October,  1903,  and  was  fully  paid  for. 
That  on  or  about  the  8th  of  August,  1904, 
the  plalntlfT  through  Its  agents,  the  sewer 
commissioner  and  subordinates,  discovered 
that  certain  24-lnch  pipes  laid  by  said  de- 
fendants in  Grand  avenue  from  Delor  street 
northward  to  Itaska  street  were  broken  and 
cracked.  That  defendants  were  notified  to 
replace  the  same  with  new  pipe,  which  they 
refused  to  do.  That  the  city  thereafter  caus- 
ed the  broken  and  cracked  pipes  to  be  re- 
moved and  replaced  them  with  new  pipes 


at  a  cost  of  work  and  material  of  $1,608.41  to 
the  city.    Then  follows  prayer  for  judgment. 

"Defendants'  answer,  after  formal  admis- 
sion as  to  the  capacity  of  the  parties  and  the 
execution  of  the  contract  and  bond  mention- 
ed in  the  petition,  contained  a  general  denial 
of  the  other  allegations  of  the  petition,  and 
further  answered  by  alleging  that  defendants 
faithfully  performed  all  work  required  by 
the  terms  of  said  contract  and  the  plans  and 
specifications  prepared  by  the  plaintiff;  that 
whatever  defects  were  discovered  by  plaln- 
tUTs  agents  were  caused  by  the  faulty  plans 
end  specifications  which  called  for  the  best 
quality  of  24-lnch  hard  burned,  soft  salt  glaz- 
ed, vitrified  clay  pipe,  which  kind  of  pipe 
was  too  weak,  Insufficient,  and  inadequate  for 
the  purpose  for  which  It  was  specified.  Tbey 
further  aver  an  inspection  and  acc^tance  of 
the  material  and  work  as  the  construction 
progressed,  as  well  as  a  final  acceptance  and 
payment  for  the  work. 

"The  reply  denied  the  new  matter  set  np 
in  the  answer. 

"At  the  beginning  of  the  trial  defendants 
demurred  to  the  Introduction  of  evidence, 
which  demurrer  was  overruled.  PlaintifF  In- 
troduced in  evidence  a  certified  copy  of  the 
contract  and  specifications  and  plans  as 
proof  of  the  plans  and  specifications  alleged 
to  have  been  violated  and  disregarded  by  de- 
fendants. After  evidence  was  heard  upon 
both  sides  and  the  cause  submitted  to  a 
jury,  a  verdict  signed  by  nine  jurors  was 
returned  In  favor  of  the  defendants.  Judg- 
ment followed  the  verdict,  and,  after  timely- 
motions  and  other  required  steps  being  taken, 
the  cause  is  here  upon  appeal  of  the  city. 
(Complaint  is  largely  lodged  against  instruc- 
tions, and  these  with  the  pertinent  facts 
will  be  taken  with  the  points  made. 

"(1)  Among  other  things  the  following  ap- 
pear: There  was  proof  on  both  sides  as 
to  the  character  of  the  tiling  used.  It  stood 
admitted  that  the  contractors  had  not  used 
the  sand  in  packing  the  tile,  but  had  used 
loose  dirt,  but,  on  the  other  hand,  there  was 
proof  that  in  damp  ditches,  such  as  the  one 
in  question,  the  loose  earth  was  as  good  or 
better  than  the  sand.  Other  matters  might 
be  mentioned,  but  these  suffice  to  illustrate 
the  point 

"Defendants  asked  and  received  this  in- 
struction: "The  court  further  Instructs  the 
jury  that  if  yon  find  and  believe  from  the  evi- 
dence that  the  best  quality  of  24-inch  bard 
burned,  salt  glazed,  vitrified  clay  pipe,  laid 
in  the  manner  prescribed  In  the  contract  be- 
tween defendants  Herman  Ruecking  and  Fred- 
erick Elstrupp  and  the  plaintiff,  were  insuffi- 
cient, too  weak  or  inadequate  for  the  pur- 
poses for  which  the  same  were  intended  by 
the  contract,  and  that  the  broken  and  crack- 
ed condition  discovered  by  plaintiff  or  its 
agents  on  or  about  August  8,  1904,  was  due 
to  the  condition  of  said  pipe  so  specified, 
and  that  said  materials  were  furnished  and 
the  work  done  substantially  as  pmvidei  W 
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taid  contract,  tben  your  veidlct  must  be  for 
tbe  defendauts.'  We  bare  underscored  the 
language  to  which  plaintiff  objects.  Plaintiff 
asked  a  general  instruction  covering  the  case, 
which  wound  up  by  telling  the  Jury  that,  if 
they  should  find  the  facts  to  be  as  rehearsed 
and  set  forth  In  such  instructions,  tben  they 
should  find  for  plaintiff.  To  this  instruction 
the  court  added  the  following  clause:  'Un- 
less you  find  and  believe  from  the  evidence 
that,  notwithstanding  the  neglect  and  omis- 
sion of  any  of  the  requirements  mentioned 
above,  the  defendants  did  said  work  in  sub- 
stantial and  workmanlike  manner  in  sub- 
stantial conformity  with  the  plans  and  speci- 
fications on  file  for  the  same.'  It  will  thus 
be  seen  that  tbe  battle  nisi  was  waged  on 
the  question  as  to  whether  or  not  'substantial 
performance'  was  a  valid  defense  under  a 
contract  of  this  kind.  The  jury  found  that 
there  was  substantial  performance.  Two 
questions  arise  on  the  record:  (1)  Whether 
the  doctrine  'substantial  performance'  as  a 
matter  of  law  has  a  place  In  a  contest  over 
a  contract  of  this  kind ;  and  (2)  whether  or 
not,  under  the  admitted  fact  that  dirt  had 
been  used  Instead  of  sand,  ought  the  court 
to  have  said  under  the  evidence  that  there 
was  no  substantial  performance  as  a  matter 
of  law,  notwithstanding  the  doctrine  of  sub- 
stantial performance  should  prevail.  That 
the  doctrine  of  'substantial  performance'  as 
to  contracts  of  this  character  prevails  in 
this  state  we  think  there  is  no  question.  Dil- 
lon, Municipal  C!orp.  {  812;  City  of  St  Jo- 
septa  V.  Anthony,  30  MIo.  637 ;  Cols'  V.  Skraln- 
ka,  lOS  Mo.  308,  16  S.  W.  491;  St^en  v. 
Fox,  124  Mo.  630,  28  S.  W.  70;  Johnson  v. 
Duer,  115  Mo.  366,  21  S.  W.  800;  Asphalt 
Paving  Co.  V.  Ullman,  137  Mo.,  loc.  clt  570, 
38  S.  W.  458 ;  Whitworth  v.  Webb  City,  204 
Ho.  579,  103  a  W.  86;  Porter  v.  Paving  & 
Constr.  Co..  214  Mo.  1, 112  S.  W.  235. 

"Speaking  of  the  more  liberal  doctrine  In 
Missouri  in  2  Dillon  on  Municipal  Corpora- 
tions, at  section  812,  it  Is  said:  'In  Missouri, 
In  actions  to  recover  the  amount  charged 
against  a  lot  for  local  Improvements  in  front 
thereof,  tbe  liberal  doctrine  Is  adopted  that  a 
substantial  compliance  with  the  law  Is  sufB- 
clentf  and  it  Is  not  necessary  for  the  city  to 
prove  a  strict  compliance  with  directory  or- 
dinances on  the  subject,  but  tbe  lot  owner  or 
defendant  may  show  a  neglect  of  duty  by 
the  authorities,  and.  If  he  was  injured  there- 
by, It  will  constitute  a  defense.  If  the  work 
has  been  done  In  a  manner  satisfactory  to 
the  corporation,  and  has  been  accepted  by  it, 
a  prima  fade  case  is  made  out'  The  present 
sewer  is  one  paid  for  In  tax  bills,  and  Its  con- 
struction was  supervised  by  the  proper  city 
authorities.  According  to  the  evidence,  each 
joint  of  tile  was  Inspected,  and  the  unsound 
ones  rejected.  These  details,  however,  we 
take  up  more  fully  under  another  question 
urged.  But  it  should  be  here  remembered 
that  tbis  action  Is  by  the  city  upon  this  con- 


tract It  is  not  one  by  an  adjoining  proper- 
ty owner  to  cancel  the  tax  bills,  but  it  is  by 
the  city  upon  a  contract  made  between  it- 
self and  the  construction  company. 

"In  this  court  the  matter  was  thus  men- 
tioned by  Burgess,  J.,  In  the  recent  case  of 
Whitworth  V.  Webb  City,  204  Mo.,  loc.  clt 
601,  103  S.  W.  93:  'All  cases  relied  upon  by 
defendant  were  suits  between  the  city  and  a 
third  party  to  enforce  a  lien  for  improvo- 
ments,  under  statutes  which,  because  of  their 
special  character,  are  strictly  construed,  or 
actions  against  the  city  upon  a  contract 
which  was  invalid.  In  the  case  at  bar  the 
contract  sued  on  was  between  parties  capa- 
ble of  contracting  with  respect  to  the  subject- 
matter  thereof,  and  the  same  rule  does  not 
apply  as  that  which  obtains  in  cases  for  the 
enforcement  of  a  special  lien  against  prop- 
erty for  street  improvements.  In  this  class 
of  cases  a  substantial  compliance  with  tbe 
ordinance,  contract  and  specifications  Is  ail 
that  is  required.'  In  the  Whitworth  Case 
the  city  was  paying  for  tbe  sewer  without 
recourse  to  tax  bills.  Likewise  in  the  very 
late  case  of  Porter  v.  Paving  &  Construction 
Co.,  214  Mo.,  loc.  clt  19, 112  S.  W.  240,  Gantt 
J.,  said:  'We  think  that  the  defendant  Is 
right  in  Insisting  that  the  test  Is  whether  the 
sewer  was  completed,  and  not  whether  some 
of  tbe  details  of  the  work  were  not  strictly 
in  accord  with  the  specifications  and  the 
contract  Tbe  city  engineer  accepted  the 
work  and  the  dty  Issued  the  tax  bills,  and, 
while  this  does  not  estop  the  plaintiffs  from 
complaining  of  tbe  manner  in  which  the 
work  was  done  under  the  provisions  of  the 
Kansas  City  charter,  we  think  that  It  falls 
far  short  of  showing  that  the  work  was  not 
completed  within  the  meaning  of  the  charter 
as  to  the  Issuance  of  the  tax  bills.'  In  the 
latter  case  It  was  urged  that  the  sewer  had 
not  been  completed.  Among  the  conten- 
tions to  this  end  a  portion  of  the  work  was 
designated.  On  page  18  of  214  Mo.,  page  240 
of  112  S.  W.,  the  insistence  of  the  property 
owner  Is  set  out  thus:  The  main  insistence 
Is  that  the  contractor  failed  to  carry  out 
that  particular  provision  of  tbe  contract 
which  required  that  where  a  sewer  is  built 
above  the  ground  and  any  other  foundation 
than  embankment  Is  used,  there  shall  be  a 
covering  of  earth  of  the  construction  and 
sewer  built  thereon  to.  a  height  of  one  foot 
above  the  sewer  with  a  width  at  the  top  of 
not  less  than  the  greatest  external  diameter 
of  the  sewer.  It  appeared  that  in  this  case, 
instead  of  laying  the  sewer  pipe  on  top  of  a 
masonry  wall,  it  was  laid  in  the  wall ;  the 
masonry  extending  above  the  top  sewer  pipe. 
The  city  engineer  testified  that  the  pipe  was 
covered  with  masonry,  and  for  that  reason 
he  did  not  require  the  earth  embankment 
as  the  masonry  was  much  more  lasting  and 
much  less  liable  to  wash  off.  And  It  was  also 
shown  that  the  contractor  had  the  express 
permission  of  tbe  dty  engineer  to  substitute 


Digitized  by 


Google 


660 


134  SOUTHWBSTESIN  BEPORTEB 


(Ma 


the  masonry  over  tbe  sewer  pipe  in  lien  of 
the  loose  dirt'  The  tax  bills  were  held 
valid,  although  there  had  been  no  strict  com- 
pliance with  the  literal  terms  of  the  con- 
tract. So  in  the  case  at  bar  there  was  much 
evidence  showing  that  the  city  authorities  in- 
spected the  work  sued  for  at  every  step  of  its 
construction ;  that  they  knew  of  the  change 
from  sand  to  loose  earth.  That  evidence 
also  shows  that  In  a  wet  ditch  as  this  was 
shown  to  be  tbe  loose  earth  was  better  than 
sand. 

"Black,  J.,  after  reviewing  our  own  case  in 
Cole  V.  Skralnka,  105  Mo.,  loc.  dt  309,  16 
S.  W.  492,  said:  'These  cases  are  sufficient 
to  show  that  this  court  has  never  adopted 
the  extreme  view  that,  in  order  to  recover 
for  these  local  improvements,  the  plaintiff 
must  show  a  literal  compliance  with  all  tbe 
provisions  of  the  ordinances.  Distinction 
must  be  made  between  those  matters  which 
affect  the  substantial  rights  of  tbe  parties 
and  those  which  are  formal  or  directory. 
Now  in  this  case  the  proceedings  leading  up 
to  tbe  letting  of  the  contract  are  regular  and 
formal.  The  alleged  fatal  defect  lies  in  tbe 
difference  between  the  ordinance  and  the 
contract  as  respects  the  depth  of  the  blocks. 
Is  there  any  real  difference?'  It  was  held 
that  there  was  no  substantial  failure  where 
tbe  contract  said  certain  granite  blocks 
should  be  eight  inches  in  size  and  seven  and 
eight  Inch  blocks  were  furnished.  Tbe  earli- 
er cases  which  we  first  cited  above  are  cit- 
ed and  quoted  from  by  Judge  Black  in  this 
Skralnka  Case.  In  Steffen  v.  Fox,  124  Mo., 
loc.  cit.  C35,  28  S.  W.  71,  Macfarlane,  J.,  uses 
this  language:  'A  strict  and  literal  compli- 
ance with  ordinances  and  contracts  thereun- 
der prescribing  the  manner  in  which  pub- 
lic street  improvements  shall  be  made  has 
never  been  required  as  a  condition  to  tbe  ac- 
ceptance of  the  work  by  the  city  or  to  the 
validity  of  the  tax  bill  for  the  cost  thereof 
charged  against  the  property  of  Individuals.' 

"We  are  cited  to  some  language  used  by 
Judge  Oantt  in  McGrath  t.  St  Louis,  215 
Mo.,  loc.  clt.  207,  114  S.  W.  016,  whereat  he 
says:  'In  short,  we  think  the  plaintiffs  ut- 
terly failed  to  show  any  authority  in  Ittel 
to  vary  this  contract,  and  be  denies  that 
be  bad  any  such,  and  denies  that  be  ever  at- 
tempted to  exercise  such  functions,  and  de- 
nies the  testimony  of  McGrath.  To  bold  that 
these  municipal  contracts,  which  are  so  care- 
fully provided  for  in  the  charter,  can  be 
changed  by  any  officer  or  subordinate,  would 
destroy  the  principle  of  competitive  bidding, 
which  is  a  prime  feature  of  the  charter.' 
Counsel  for  plaintiff  place  much  stress  upon 
this  language,  but  they  apparently  fall  to 
consider  tbe  nature  of  the  case  In  which  it 
is  used.  When  tbe  case  Is  considered,  there 
Is  nothing  meant  by  this  language  which 
would  tend  to  overthrow  the  trend  of  the 
law  in  this  state  toward  a  liberal  construc- 
tion of  these  contracts  for  public  improve- 
ments.   The  opinion  of  the  same  Judge  in  tbe 


Porter  Case,  supra,  would  so  Indicate,  if  the 
entire  different  character  of  the  McGrath 
Case  did  not  so  indicate.  McGrath  was  not 
suing  upon  a  contract,  but  in  tort  We  there- 
fore conclude  that  'substantial  performance' 
may  be  pleaded  and  proven  under  contracts 
of  this  character,  and,  if  so,  there  is  no  ei- 
ror  in  giving  an  Instruction  submitting  tbe 
question  if  there  Is  evidence  to  Justify. 

"Passing  next  to  the  failure  to  use  sand. 
Taking  tbe  Porter  Case,  supra,  as  an  exam- 
ple, it  would  hardly  be  called  a  substantial 
noncompliance  with  tbe  contract  when  city 
officials  are  inspecting  tbe  work  each  day 
and  know  how  it  is  being  done,  and  when  no 
fraud  or  collusion  Is  charged  to  the  parties. 
and  when  as  in  this  case  practically  all  the 
evidence  shows  that  owing  to  the  character 
of  the  ditch,  tbe  dirt  was  better.  The  ditch 
was  a  wet  one,  and  tbe  evidence  tends  strong- 
ly to  show  that  the  sand  was  wisely  dispens- 
ed with  in  this  case.  Nor  are  the  damages 
found  to  have  been  occasioned  to  tbe  pipes 
shown  to  have  resulted  from  this  failure. 
We  hardly  think  that  as  a  matter  of  law 
the  court  should  have  held  this  failure  to  be 
fatal  under  the  evidence,  and  therefore  no 
error  in  submitting  tbe  whole  case  to  the 
Jury. 

"(2)  The  latter  question  above  discussed 
was  presented  to  the  jury  by  the  following 
instruction  given  at  tbe  instance  of  the  de- 
fendants: "The  court  Instructs  tbe  Jury  that 
even  if  you  find  and  believe  from  the  evi- 
dence that  In  laying  the  sewer  referred  to 
in  this  cause  the  defendants  did  not  use  sand, 
but,  instead  of  sand,  used  fine  earth,  that  fact 
alone  will  not  entitle  tbe  plaintiff  to  recover 
in  this  case,  unless  you  further  find  and  be- 
lieve from  the  evidence  that  the  defective 
condition  of  said  sewer  which  plaintiff  claims 
to  have  discovered  in  August,  1904,  and 
which  it  claims  to  have  repaired,  was  direct- 
ly occasioned  by  such  failure  on  defendants' 
part  to  so  use  sand.'  And  by  one  of  tbe  plain- 
tiff's Instructions  which  tbe  court  modified, 
which,  when  modified,  read:  Tbe  court  in- 
structs the  Jury  that  neither  the  street  com- 
missioner, nor  any  of  his  agents,  nor  any  other 
officer  or  servant  of  the  plaintiff  city,  hud 
any  authority  to  change  the  provisions  of 
tbe  contract  in  evidence  so  as  to  permit  or 
authorize  tbe  defendants  Ruecking  &  Eistrupp 
to  substitute  for  the  best  quality  of  bard 
burned,  salt  glazed,  vitrified  clay  pipe  any 
pipes  which  were  of  any  other  quality,  nor 
so  as  to  permit  or  authorize  said  defendants 
to  perform  the  work  of  laying  said  pi|>es  in 
any  other  way  or  manner  than  according  to 
the  provisions  of  the  said  contract  or  In  sul)- 
stantial  compliance  with  the  same.'  Tbe  one 
requested  by  plaintiff  of  which  the  forego- 
ing is  a  modification  by  the  court  omitted  tbe 
doctrine  of  'substantial  compliance'  discussed 
in  our  first  paragraph.  When  it  Is  consider- 
ed that  the  action  of  the  plaintiff  is  one  to 
recover  damages  for  having  to  remove  and 
replace  a  part  of  the  tiles  which  were  found 
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broken,  we  think  these  Instructions  cover  the 
law  of  the  case.  The  absence  of  the  sand 
was  not  shown  to  be  a  cause  for  the  alleged 
damage.  Tills  covers  the  alleged  errors  as  to 
instructions.  The  complaint  as  to  the  in- 
structions Is  confined  to  the  questions  we 
have  discussed  in  these  paragraphs,  and  no 
further  note  need  be  taken  of  the  instruc- 
tions. In  our  Judgment  the  case  was  proper- 
ly submitted  to  the  Jury,  and  this  opinion 
would  end  here  but  for  an  important  ques- 
tion going  to  the  whole  case  urged  by  the 
defendants,  and  one  additional  charge  urged 
in  the  reply  brief  of  the  plaintifT.  These  we 
take  next. 

"(3)  We  take  the  contention  of  the  plain- 
tiff first.  Defendants  maintain  in  the  briefs 
that  the  suit  is  bottomed  upon  paragraph  6 
of  the  contract,  which  reads:  'The  contrac- 
tor, when  directed  by 'the  sewer  commission- 
er, shall  remove,  rebnild,  and  make  good,  at 
bis  own  cost,  any  work  which  the  latter  de- 
cides to  be  defectively  executed;  and  omis- 
sion to  condemn  work  at  the  time  of  its  con- 
struction shall  not  be  construed  as  an  accept- 
ance of  defective  work,  and  the  contractor 
will  be  required  to  correct  all  Imperfect  work 
when  discovered,  before  final  acceptance  of 
the  work.'  Plaintiff  claims  In  the  reply  brief 
that  it  Is  based  upon  paragraph  11  of  the  con- 
tract, which  reads:  'The  sum  of  two  hundred 
dollars  which  the  party  of  the  first  part  has 
paid  into  the  treasury  before  executing  this 
contract,  in  accordance  with  section  1871  of 
Revised  Ordinance  No.  19,991,  approved  April 
3,  1900,  shall  be  used  as  a  special  fund  for 
making  repairs  in  the  manner  hereinafter 
provided.  If  at  any  time  within  twelve 
months  after  the  completion  and  acceptance 
of  the  work  herein  contracted  for,  the  said 
work,  or  the  surface  of  any  street,  alley  or 
public  place  on  the  line  thereof,  shall  (in 
the  Judgment  of  the  street  commissioner  as 
to  the  street,  alley  or  public  place,  and  of 
the  sewer  commissioner  as  to  the  work)  re- 
quire repairs,  the  sewer  commissioner  shall 
notify  the  contractor  to  make  the  repairs  re- 
quired. If  the  contractor  neglects  to  make 
such  repairs  within  three  days  from  the  date 
of  the  service  of  such  notice,  the  sewer  com- 
missioner shall  cause  the  repairs  to  be  made, 
in  any  manner  as  be  deems  best,  and  the 
whole  cost  thereof,  both  for  labor  and  mate- 
rials, shall  be  paid  out  of  the  special  fund  be- 
fore mentioned.  This  fund  shall  be  kept  up 
to  the  full  apiount  of  two  hundred  dollars, 
and  the  remainder  finally  repaid  in  the  man- 
ner set  forth  in  the  two  following  sections  of 
the  said  Revised  Ordinance.'  The  petition 
pleads  two  ordinances,  but  nowhere  mentions 
Ordinance  No.  19,991,  which  is  mentioned  in 
paragraph  11  of  the  contract,  supra.  Neither 
does  the  petition  speak  of  a  trust  fund  as 
spoken  of  in  said  paragraiA.  Not  only  is 
there  no  pleading  of  this  ordinance,  but  there 
Is  no  proof  of  it  It  Is  therefore  evident  that 
this  was  not  the  section  of  the  contract  sued 
upon.    We  have  taken  the  pains  to  examine 


the  said  ordinance  for  our  own  satisfaction. 
This  ordinance  was  the  Revised  Code  for  the 
city  of  St  Louis  which  was  passed  by  way 
of  Ordinance  No.  19,991,  and  approved  April 
3,  1900.  See  preface  of  Eugene  McQuiUin, 
author  of  the  Municipal  Code  of  St  Louis 
for  year  1901.  Section  1871  reads:  'Before  a 
contract  awarded  by  the  board  of  public  im- 
provements for  any  work  which  is  to  be  paid 
for  by  special  tax  is  executed,  the  bidder  to 
whom  the  award  has  been  made  shall  be  re- 
quired to  pay  into  the  treasury  the  sum  of 
$200,  without  regard  to  the  number  of  his 
contracts,  as  a  special  fund  to  be  used  by  the 
commissioner  under  whose  charge  the  work 
is  to  be  done  to  defray  expenses  of  necessary 
repairs  on  the  work,  if  said  contractor  shall 
be  liable  under  his  said  contract  or  contracts, 
and  which  repairs  said  commissioner  shall 
order  made  by  reason  of  a  failure  of  said 
contractor  to  make  such  repairs  himself  with- 
in the  time  specified  by  said  commissioner.' 
This  paragraph  11  of  the  contract  also  speaks 
of  the  two  following  sections  of  the  said  or- 
dinance. 

"These  sections  ^1872  and  1873)  read: 

"  'Whenever  the  whole  or  part  of  said  two 
hundred  dollars  shall  have  been  expended  for 
the  purpose  described  in  section  one  thousand 
eight  hundred  and  seventy-one,  the  president 
of  the  board  of  public  improvements  shall 
notify  said  contractor  to  pay  so  much  money 
into  the  treasury  as  will  bring  the  fund  again 
up  to  two  hundred  dollars;  and  until  he  shall 
have  complied  with  said  notice  from  the 
president  of  the  said  board,  no  new  contracts 
for  special  tax  work  shall  be  awarded  him, 
nor  shall  any  special  tax  bills  be  delivered  to 
him.' 

"  'Whenever  such  contractor  shall  cease  to 
be  contractor  for  special  tax  work,  or  to  be 
responsible  under  any  of  his  contracts  for  re- 
pairs on  special  tax  work  done  by  him,  the 
president  of  the  board  of  public  improve- 
ments shall  certify  this  fact  to  the  auditor, 
and,  on  presentation  of  such  certificate,  the 
auditor  shall  draw  his  warrant  on  the  treas- 
urer, in  favor  of  said  contractor,  for  the 
whole  amount  standing  to  the  credit  of  the 
special  fund  created  by  the  payment  of  said 
contractor  in  accordance  with  the  provisions 
of  sections  eighteen  hundred  and  seventy-one, 
and  eighteen  hundred  and  seventy-two,  and 
shall  take  his  receipt  therefor,  in  full  of  all 
claims  against  the  city  on  account  of  said 
payments.' 

"It  cannot  be  said  that  this  action  is  based 
upon  paragraph  11  of  this  contract.  We  have 
gone  beyond  the  ordinary  rule  to  go  into  or- 
dinances not  pleaded  nor  proven,  but  counsel 
were  so  persistent  in  their  claims  that  a  suf- 
ficient excuse  is  furnished  therefor.  There 
is  therefore  absolutely  no  merit  in  this  con- 
tention of  the  plaintiff. 

"(4)  Defendants  claim  that  the  city,  hav- 
ing  accepted  the  work  finally  under  para 
graph  6  of  the  contract  and  having  issued  the 
tax  bills,  is  estopped  from  bringing  this  ac- 


Digitized  by 


Uoogle 


662 


1S4  S0UTHWDSTE2RN  BEPORTEB 


(Mo. 


tlon.  Jt  the  action  Ig  not  based  upon  para- 
grapb  11  of  the  contract,  and  we  feel  Batls- 
fled  that  It  Is  not  so  based,  then  in  our  Judg- 
ment this  contention  Is  true,  unless  collusion 
or  fraud  is  alleged  and  shown  as  between 
the  agents  of  the  city  and  the  contractor. 
These  two  paragraphs  of  the  contract  are 
the  only  ones  we  are  cited  to  as  controlling 
the  situation,  and  the  only  ones  we  And  di- 
rectly in  point  There  are  others  which  shed 
light  thereon.  Paragraph  3  reads:  The  con- 
tractor shall  commence  the  work  at  such 
points  as  the  sewer  commissioner  may  direct 
and  conform  to  his  directions  as  to  the  order 
of  time  In  which  the  different  parts  of  the 
work  shall  be  done,  and  to  all  his  instruc- 
tions as  to  the  mode  of  doing  the  same.' 
Paragraph  4  reads:  'Whenever  the  contrac- 
tor is  not  present  on  the  work,  orders  will 
be  glren  to  the  superintendents  or  overseers 
who  may  have  immediate  charge  thereof, 
and  shall  by  them  be  received  and  strictly 
obeyed.  If  any  person  employed  on  the  work 
shall  refuse  or  neglect  to  obey  the  directions 
of  the  sewer  commissioner,  or  his  duly  au- 
thorized agents,  in  anjrthing  relating  to  the 
work,  or  shall  appear  to  the  said  commis- 
sioner to  be  incompetent,  disorderly  or  un- 
faithful, he  shall,  upon  the  request  of  the 
said  commissioner,  be  at  once  discharged, 
and  not  again  employed  on  any  part  of  the 
work.'  Paragraph  8  reads:  To  prevent  ail 
disputes  and  litigations,  It  is  further  agreed 
by  the  parties  hereto  that  the  sewer  commis- 
sioner shall,  In  all  cases,  determine  the 
amount  or  quality,  or  the  classification  of 
the  several  kinds  of  work  or  material  which 
are  to  be  paid  for  under  this  agreement,  and 
that  he  shall  decide  all  questions  which  may 
arise  relative  to  the  execution  of  this  agree- 
ment, and  his  estimates  and  decisions  shall 
be  final  and  conclusive.'  Paragraph  6  we 
have  set  out  in  full  in  a  preceding  paragraph 
of  this  opinion.  Other  portions  of  this  long 
and  complex  contract  might  be  quoted,  but 
they  all  tend  to  show  that  the  city  retained 
and  maintained  a  constant  and  thorough  su- 
pervision of  the  work  under  contracts  of  this 
kind.  By  the  evidence  it  was  shown  that 
the  work  was  thoroughly  Inspected  and  su- 
pervised. By  paragraph  4  it  is  provided  that 
In  giving  the  orders  under  paragraph  3,  su- 
pra, if  the  contractor  was  not  present,  the 
city  officials  could  give  their  directions  to 
the  party  or  parties  In  immediate  control  of 
the  work  for  the  contractor,  and  such  orders 
'shall  by  them  be  received  and  strictly  obey- 
ed.' Further  in  paragraph  4  It  is  further 
provided  that  if  sudi  person  or  persons  re- 
fuse to  obey  the  orders  of  the  city  officials, 
or  If  any  person  employed  upon  the  work 
appear  to  the  dty  agents  to  be  Incompetent, 
the  contractor  upon  request  must  discharge 
such  employe,  and  not  thereafter  use  him 
upon  sndi  work.  All  these  things  tend  to 
show  the  absolute  control  retained  by  the 
city  over  the  work.     Other  provisions  pro- 


vide for  the  testing  of  materials  by  the  city 
authorities  in  charge. 

"Now,  reverting  a  moment  to  paragraph  6 
of  the  contract,  it  clearly  refers  to  matters 
and  things  to  be  done  'before  final  acceptance 
of  the  work,'  and  not  to  happenings  after  the 
acceptance.  The  paragraph,  as  will  be  seen 
from  a  reading  of  it,  supra,  closes  with  the 
words  last  quoted.  It  is  not  disputed  that 
tbere  was  a  final  acceptance  of  this  work  by 
the  city,  and  It  is  not  charged  or  Intinaated 
either  by  petition  or  proof  that  there  was 
fraud  or  collusion  as  between  the  agents  of 
the  city  and  the  contractor.  To  our  mind, 
under  paragraph  6  of  the  contract,  the  city 
Is  precluded  of  an  action  for  things  hap- 
pening after  the  final  acceptance.  The  ac- 
ceptance is  final  as  to  the  matters  mentioned 
in  clause  6  of  the  contract,  supra,  and  this 
suit  is  not  under  paragraph  or  clause  11 
thereof.  The  city  ratified  the  acts  of  Its 
agents  in  permitting  the  change  from  sand  to 
dirt  by  accepting  and  paying  for  the  work. 
Even  though  the  slight  change  made  was 
beyond  the  purview  of  the  powers  of  the 
agents,  yet,  where  the  unauthorized  act  is 
along  the  line  of  a  business  fully  authorized 
by  law  and  statute,  the  acceptance,  with 
knowledge,  binds  the  corporation.  On  the 
bona  fide  acts  of  honest  agents,  the  city  has 
knowledge  through  the  knowledge  of  its 
agents.  In  1  Dillon  on  Municipal  CoriMra- 
tlons  (4th  ETd.)  I  463,  It  is  said:  'A  municipal 
corporation  may  ratify  the  unauthorized  acts 
and  contracts  of  Its  agents  or  officers  which 
are  within  the  scope  of  the  corporate  powers, 
but  not  otherwise.  Ratification  may  fre- 
quently be  Inferred  from  acquiescence  after 
knowledge  of  all  the  material  facts,  or  from 
acts  inconsistoit  with  any  other  supposition. 
The  same  principle  is  applicable  to  corpora- 
tions as  to  Individuals.'  This  doctrine  was 
quoted  and  approved  by  this  court  In  Water 
Co.  V.  City  of  Aurora,  120  Mo.,  loc  dt  583, 
81  S.  W.  946. 

'The  city  in  this  case  should  not  be  per- 
mitted to  stand  present  through  Its  agents 
and  officers  and  permit  ,and  sanction  such  a 
change  as  this  in  a  contract,  and  thereby  oc- 
casion the  expenditure  of  large  sums  of  mon- 
ey, accept  the  work,  and  then  afterward  un- 
dertake to  hold  the  defendants  liable.  Nor 
should  the  dty  have  an  inspector  examine 
each  tile  and  place  the  city's  stamp  of  ap- 
proval or  disapproval  upon  it,  and  then  aft- 
erward be  permitted  to  say  that  it  did  not 
come  up  to  contract  What  is  here  said  as 
to  the  tiling  need  not  be  said  perhaps  for  the 
full  disposition  of  the  case,  for  the  question 
was  submitted,  and  the  Jury  found  that  they 
did  come  up  to  the  contract  Of  course,  had 
the  petition  charged  fraud  and  collusion  be- 
tween the  contractors  and  the  city's  agents, 
then  such  fraud  would  vitiate  the  acceptance 
and  destroy  its  force  and  effect 

"We  are  fully  satisfied  that  the  city  made 
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no  case  either  in  fiict  or  law.   Tbe  Jadgment 
ntei  is  affirmed." 

Lambert  H.  Walther  and  Wm.  E.  Balrd, 
for  appellant  M.  W.  Feuerbacher  and  Kort- 
Jobn  &  Kortjohn,  for  respondenta 

GRAVES,  J.  The  foregoing  opinion,  writ- 
ten In  Division  1  of  this  court.  Is  adopted  as 
the  opinion  of  the  court  In  banc. 

KE3NNISH,  FBTRRISS,  and  BROWN,  33., 
concur.  LAMM,  J.,  concurs  In  result  VAL- 
LIANT,  a  J.,  and  WOODSON,  J.,  dissent 


STATE  T.  StJTTON. 

{Supreme  Court  of  Missouri,  DlTislon  No.  2. 

Feb.  7,  1911.) 

1.  CannNAi,  Law  (|_  1083*)— Appeait-Effeot 
or  Tbaitsteb  or  GArsE. 

Tbe  defendant  was  convicted  of  a  statutory 
offense,  and  bis  appeal  was  granted,  but  two 
days  afterwards,  and  after  his  appeal  bond  had 
been  approved,  the  circuit  court  of  its  own  mo- 
tion, in  the  absence  of  the  defendant,  and  with- 
out notice  to  him,  set  aside  its  orders  granting 
an  appeal  and  overruling  the  motion  for  a  new 
trial,  and  granted  defendant  a  new  trial,  upon 
which  he  was  convicted,  and  from  which  he 
took  a  second  appeal.  Held,  that  all  the  orders 
subsequent  to  the  granting  of  the  first  appeal 
were  illegal,  and  that  the  first  appeal  would  be 
considered  as  though  the  court  had  not  granted 
defendant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2732;  Dec.  Dig.  i  1083.*] 

2.  Rafk  (I  62«)— Evidence— Fact  op  Pbose- 
CTmiz  JBEiNO  Unuabbied— Sufficiency. 

In  a  prosecution  under  Rev.  St  1909,  | 
4472,  for  having  carnal  knowledge  of  an  un- 
married female  between  the  ages  of  14  and  IS 
yearsj  evidence  held  sufficient  to  warrant  the 
jury  in  finding  that  prosecutrix  was  unmarried. 
[£>].  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  {  71;   Dec.  Dig.  |  52.*] 

S.  Cbikinal  Law  (|  1144*)— Afpeai.  and  Eb- 
BOB — Review — Presumptions— "Vkbdict. 
Where  the  verdict  is  general  and  refers  to 
the  count  upon  which  defendant  was  tried,  the 
presumption  is  that  the  Jury  considered  all  the 
elements  of  the  charge  and  found  all  the  issues 
against  the  defendant. 

(E}d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3034;   Dec.  Dig.  f  1144.*] 

4.  Rape  (I  !^*)— Evidence— Fbxtious  Chaste 

Chabacteb  of  Pboseoutbix. 

In  a  prosecution  for  carnally  knowing  an 
unmarried  female  under  the  age  of  consent,  a 
finding  that  prosecutrix  was  of  previous  chaste 
character  held  supported  by  substantial  evi- 
dence. 

(Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  i  71 ;    Dec.  Dig.  |  52.*] 

Appeal  from  Circuit  Court,  Reynolds  Coun- 
ty; Jos.  J.  WilUams,  Judge. 

Otbo  Sutton  was  convicted  In  the  Circuit 
Gonrt  of  carnally  knowing  an  unmarried  fe- 
male between  the  ages  of  14  and  18  years,  of 
previous  chaste  character,  and  he  appealed. 
Order  granting  appeal  set  aside  by  trial 
conrt,  and  defendant  granted  a  new  trial, 
and  from  a  conviction  therein  he  appeals 


Conviction  upon  first  trial  affirmed,  and  con- 
viction upon  second  trial  reversed. 

J.  H.  Raney  and  James  Orchard,  for  np; 
pellant  E.  W.  Major,  Atty.  Gen.,  and  John 
M.  Dawson,  Asst  Atty.  Gen.,  for  the  State. 

BROWN,  J.  The  defendant  was  convicted 
In  the  circuit  conrt  of  Reynolds  county,  on 
November  25,  1909,  of  violating  section  4472, 
Rev.  St  1909,  by  having  carnal  knowledge  of 
one  Ida  Speer,  an  unmarried  female,  between 
the  ages  of  14  and  18  years,  of  previous 
chaste  character.  His  punishment  was  as- 
sessed at  a  fine  of  |400,  and  after  unavailing 
motions  for  a  new  trial  and  in  arrest  of 
Judgment  he  appeals  to  this  court 

The  record  proper  shows  that  on  Febru- 
ary 27,  1909,  two  days  after  this  appeal  was 
granted,  and  after  defendant's  appeal  bond 
had  been  approved,  the  trial  court  set  aside 
Its  order  granting  the  appeal,  as  well  as  its 
orders  overruling  the  motions  for  new  trial 
and  In  arrest,  and  granted  defendant  a  new 
trial.  A  second  trial  also  resulted  in  the  con- 
viction of  defendant,  from  which  he  has  filed 
a  second  appeal  In  this  court 

It  Is  contended  by  the  defendant  that  the 
unusual  action  of  the  circuit  court  in  setting 
aside  his  appeal  and  granting  him  a  new 
trial  was  without  notice  to  him  and  without 
his  consent,  and  as  these  orders  appear  to 
have  been  made  by  the  court  of  Its  own  mo- 
tion, and  do  not  recite  any  appearance  or  no- 
tice. It  Is  fair  to  presume  that  defendant  was 
absent  and  did  not  consent  to  their  entry. 

While  circuit  courts  have  power  to  set 
aside  or  modify  their  orders  and  Judgments 
during  the  term  at  which  such  orders  or 
Judgments  are  entered  when  the  litigants  are 
actually  or  constructively  before  the  court, 
we  believe  it  would  be  an  unwarranted  ex- 
pansion of  their  discretion  to  permit  them  of 
their  own  motion  to  reopen  cases  In  which 
their  Jurisdiction  has  been  exhausted  by 
granting  appeals.  Ex  parte  McAnnally,  199 
Mo.  612,  97  8.  W.  921 ;  State  v.  Blesemeyer, 
136  Mo.  App.  668,  118  S.  W.  1197. 

This  court  has  heretofore  refused  to  sanc- 
tion the  practice  of  trial  courts  In  changing 
or  modifying  final  Judgments,  even  during 
the  same  term  at  which  they  were  entered, 
without  notice  to  the  litigants  whose  inter- 
ests are  affected,  but  who  are  no  longer  In 
court  Ault  V.  Bradley,  191  Mo.  709,  90  S. 
W.  775. 

We  therefore  conclude  that  all  the  orders, 
made  In  this  cause  subsequent  to  the  g;rant- 
ing  of  the  appeal  to  this  court  on  the  25th 
day  of  November,  1909,  were  Illegal,  and  that 
this  appeal  should  be  considered  as  though 
defendant  had  not  been  granted  a  new  trial. 

Tbe  evidence  of  the  prosecutrix,  Ida  Speer, 
Is  to  the  effect  that  defendant  paid  court  to 
her  at  intervals  from  April  until  November, 
1907;    that,  by  promising  to  marry  her  and 


•For  other  cases  sm  same  topic  and  section  NUMBER  la  Dec  Dig.  ft  Am.  Dig.  Ker  No,  SerlM  *  Rep'r  ladaxea 


Digitized  by 


Google 


664 


134  SOUTHWESTEBN  BEPORTEB 


(Ma 


protesting  great  affection  on  bis  part,  he  per- 
suaded ber  to  bave  sexual  Intercourse  wltb 
him  in  June,  1907,  and  on  several  other  oc- 
casions from  that  date  until  the  month  of 
November,  1907,  when  she  t)ecame  pregnant 
and  nine  months  later  was  delivered  of  a 
child.  A  number  of  witnesses  testified  to  the 
good  reputation  of  the  prosecutrix  prior  to 
the  date  she  began  going  with  defendant 
Defendant  Sutton  denied  the  promise  of 
marriage,  but  admitted  the  acts  of  sexual  In- 
tercourse with  the  prosecutrix,  and  sought  to 
prove  that  she  was  unchaste  before  he  began 
having  sexual  intercourse  with  her.  There 
was  some  evidence  of  Improper  conduct  on 
her  part  with  another  man  before  defendant 
began  Iceeplng  company  with  her. 

Such  additional  evidence  as  is  necessary  to 
a  full  understanding  of  the  case  will  be  noted 
in  connection  with  our  decision  on  the  as- 
signments of  error  urged  by  defendant 

The  first  error  assigned  by  defendant  is 
that  there  was  no  evidence  direct  or  circum- 
stantial that  the  prosecutrix,  Ida  Speer,  was 
anmarried  at  the  time  the  alleged  crime  was 
committed.  While  there  was  no  direct  evi- 
dence that  she  was  unmarried,  we  find  upon 
a  careful  reading  of  the  record  that  the 
mother  of  prosecutrix  testifies  that  she  was 
a  daughter  of  VvlUiam  Speer  and  was  there- 
fore still  known  by  bis  name.  Witness  Boyd 
referred  to  her  as  "a  girl."  Prosecutrix  tes- 
tified to  a  proposition  and  contract  of  mar- 
riage, and  to  the  further  fact  that  the  de- 
fendant was  the  first  man  who  had  ever  had 
sexual  intercourse  with  her.  The  defendant 
himself  refers  to  her  as  "Miss  Ida  Speer," 
whom  he  accompanied  to  church;  so  that 
we  conclude  there  was  abundance  of  indi- 
rect evidence  to  warrant  the  finding  of  the 
jury  that  she  was  unmarried,  under  the  rul- 
ings of  this  court  In  the  cases  of  State  t. 
Reed,  1(53  Mo.  451,  loc.  cit  453,  55  S.  W.  74 ; 
and  State  v.  Pipkin,  221  Mo.  453,  loc.  cit  460, 
120  S.  W.  17. 

Defendant  also  contends  that  the  verdict 
of  the  jury  Is  fatally  defective,  in  that  it  con- 
tains no  finding  that  the  prosecutrix  was  of 
previous  chaste  character.  The  verdict  of 
the  jury  is  as  follows:  "We,  the  jury  In  the 
case  of  state  of  Missouri  against  Otho  Sut- 
ton, find  the  defendant,  Otho  Sutton,  guilty, 
as  he  is  charged  in  the  second  count  of  the 
information,  and  we  fix  his  punishment  for 
the  same  at  a  fine  of  four  hundred  dollars. 
G.  W.  Hodges,  Foreman." 
.  We  can  clearly  see  that,  if  the  jury  had 
attempted  to  recite  any  of  the  substantial 
charges  In  the  Information,  then  It  would 
have  been  necessary  to  have  inserted  In  their 
verdict  a  finding  in  favor  of  the  state  on  all 
the  substantial  elements  of  the  offense,  in- 
cluding the  previous  chaste  character  of  the 
prosecutrix;  but  where,  as  in  this  case,  the 
finding  of  the  jury  Is  general  and  refers  to 
the  count  in  the  information  upon  which  the 


defendant  was  tried,  the  presumption  will 
be  indulged  that  the  jury  considered  all  the 
elements  of  the  charge,  and  found  all  the  is- 
sues against  the  defendant  State  v.  Cronin, 
189  Mo.  663,  loc.  cit  671,  88  S.  W.  604 ;  State 
T.  Grossman,  214  Mo.  233,  loc.  cit  213,  113 
S.  W.  1074;  State  v.  Stark,  202  Mo.  210,  loc 
cit  221,  100  S.  W.  642. 

The  defendant  proved  by  numerous  wit- 
nesses that  he  possessed  a  good  reputation 
prior  to  his  arrest  In  this  case,  and  attempt- 
ed to  prove  that  the  prosecutrix  was  not  of 
chaste  character  at  the  date  of  the  alleged 
crime,  and  therefore  not  within  the  protec- 
tion of  the  statute.  The  reputation  of  peo- 
ple is  to  some  extent  determined  by  the  com- 
pany they  keep;  and  as  defendant  proved 
that  his  own  reputation  was  good,  and  that 
prior  to  the  commission  of  this  crime  he  ac- 
companied the  prosecutrix  in  society  on  many 
occasions,  he  In  a  large  measure  was  respon- 
sible for  the  opinions  entertained  by  his 
neighbors  that  she  likewise  enjoyed  a  good 
reputation.  The  finding  of  the  jury  that 
prosecutrix  was  of  chaste  character  prior  to 
the  time  that  she  first  had  sexual  Inter- 
course with  defendant  was  supported  by  sub- 
stantial evidence. 

Finding  no  reversible  error  In  the  case,  the 
judgment  of  the  trial  court  la  affirmed. 

KENNISH,  P.  J.,  and  FERRISS,  J.,  concur. 


STATE  V.  SUTTON. 

(Supreme  Court  of  Missouri,   Division  No.  2. 
Feb.  7,  1911.) 

Cbimiwai.  Law  (|  1083*)— Appeai^-Geant  of 
New  Tbial— Second  Conviction. 

On  conviction  of  crime  defendant  appealed, 
and  the  trial  conrt  thereafter,  after  approval  of 
the  appeal  bond  without  warrant  of  law,  grant- 
ed a  new  trial.  Thereafter  defendant  was  again 
convicted  on  the  aecond  trial.  Held,  that  sucb 
trial  was  unauthorized,  and  judgment  would  be 
reversed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2732;   Dec  Dig.  §  1083.*] 

Appeal  from  Circuit  Court,  Reynolds  Coun- 
ty. 

Otho  Sutton  was  convicted  of  crime,  and 
appeals.    Beversed. 

James  Orchard,  for  appeUant  E.  W.  Ma- 
jor, Atty.  Gen.,  and  John  M.  Dawson,  Asst 
Atty.  Gen.,  for  the  State. 

BBOWN,  J.  The  defendant  waB  convicted 
in  the  circuit  court  of  Reynolds  county  on 
May  29,  1910,  on  an  information  charging 
him  with  having  carnal  knowledge  of  one 
Ida  Speer,  an  unmarried  female,  between  the 
ages  of  14  and  18  years,  of  previous  chaste 
character. 

The  record  projper  shows  that  this  was  the 
second  conviction  of  the  defendant  In  this 
case.  The  defendant  filed  a  plea  in  bar,  re- 
citing a  prior  conviction  herein  on  the  25th 
day  of  November,  1900,  and  an  appeal  from 
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the  Judgment  on  sacb  conviction ;  and,  while 
the  plea  in  bar  is  not  preserved  in  the  bill  of 
exceptions,  it  is  alleged  by  the  defendant  and 
admitted  by  the  Attorney  General  that  this 
Is  the  same  case  ip  which  a  Judgment  and 
conviction  in  the  trial  court,  rendered  on 
tbe  25th  day  of  November,  1009,  was  affirm- 
ed by  this  court  at  Its  present  term.  134  S. 
W.  C63.  As  will  be  seen  by  our  first  opinion 
herein  filed,  we  have  found  that  the  action 
of  tbe  trial  court  In  awarding  defendant  a 
new  trial  of  its  own  motion,  after  it  had 
granted  him  an  appeal  to  this  court  and  had 
approved  his  appeal  bond,  was  unauthorized 
and  without  warrant  of  law.  We  are  of  the 
opinion  that  all  the  proceedings  in  this  cause 
bad  in  the  circuit  court  of  Reynolds  county 
after  tbe  granting  of  the  first  appeal  on  the 
25th  day  of  November,  1909,  are  Illegal. 

The  Judgment  of  the  circuit  court  of  Rey- 
nolds county,  entered  on  the  31st  day  of  May, 
IdlO,  adjudging  the  defendant  guilty,  and  as- 
sessing his  punishment  at  a  fine  of  $500,  B.nd 
three  months'  imprisonment  in  the  county 
Jail,  is  therefore  reversed. 

KENXISH,  P.  J.,  and  FERRISS,  J.,  con- 
cur. 


OTRICH  V.  ST.  LOUIS.  I.  M.  &  S.  RT.  CO. 

et  aL 


(Springfield  Court  of  Appeals. 
Feb.  6,  1911.) 


Missouri. 


1.  ToBTS  (I  26*)— Joint  Tobt-Feasobs— Lia- 

BIUTT. 

An  action  based  on  a  joint  tort  is  not  sup- 
ported by  proof  of  a  cause  of  action  founded  on 
separate  torts  of  the  tort-feasors. 

[Bd.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  §  33 ;  Dec.  Dig.  i  26.*] 

2.  CABRIEBS    (J  177*)— INITIAI.  AND  CONITKCT- 
JRO   CaBBIEBB— AOBElOniNTS— LlABILITT. 

Carriers  on  connecting  routes  forming  asso- 
ciations and  traffic  arrangements  to  carry 
frei^t  throngh  the  whole  ]ine  are  partners, 
and  each  is  liable  for  any  loss  or  injury  hap- 
pening on  any  part  of  the  route. 

lEH.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig;  {  776;  Dec.  Dig.  S  177.»1 

3.  Carbiebs  (S  177*)— Initiai.  and  Connect- 
ing Cabbikbs— AoBExicENT»— LxABiurr. 

A  carrier  may  contract  to  carry  beyond  its 
own  line,  and  where  several  carriers  form  a  con- 
tinuous line  and  contract  to  carry  goods  throngh 
for  an  agreed  price,  which  the  shipper  pays  m 
one  sum,  and  which  the  carriers  divide  among 
themselves,  they  are  jointly  and  severally  liable 
to  the  shin>er  for  a  loss  talcing  place  on  any 
part  of  the  line. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  i  776:  Dec.  Dig.  i  177.*) 

4.  Cabbiebs  (S  177*)— Intebstate  Shificent^ 

— ^LlABILITT. 

Under  tbe  Interstate  commerce  act  (Act 
Cong.  Fek  4,  1887.  c.  104,  «  20,  24  Stat  386 
[U.  8.  Comp.  St  1901,  p.  3169],  amended  by  Ael 
Cong.  June  29,  1906,  c.  3591,  f  7,  34  Stat  593 
[U.  S.  Comp.  St  Snpp.  1909,  p.  1166]),  making 
the  initial  carrier  of  an  interstate  shipment 
liable  for  any  loss  or  injury  cansed  by  any  car- 


rier, the  initial  carrier  of  an  interstate  dilpment 
is  liable  for  damages  occurring  on  the  connect- 
ing carrier's  line,  and  any  damages  occurring  to 
the  shipment  by  the  net^igence  of  the  connect- 
ing carrier  may  be  recovered  from  the  initial 
and  connecting  carriers  jointly;  but  the  con< 
necting  carrier  is  not  liable  for  any  injury  oc- 
curring on  the  line  of  the  initial  carrier. 

[E3d.    Note.— For   other    cases,    see   Carriers, 
Cent  Dig.  |§  775-803 ;    Dec.  Dig.  {  177.*] 

5.  Cabbiebs    (|    215*]  —  Cabbiaok   of   Live 
Stock— Sufficiency  of  Cabs— Liability. 

A  shipper  of  live  stock,  who  accepts  a  car 
furnished  instead  of  waiting  for  a  better  car  on 
the  following  day  as  promised  by  the  carrier's 
agent,  and  w]io  loads  his  stock  into  the  car,  may 
not  hold  the  carrier  liable  for  defetts  in  the 
car. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  S  923;   Dec.  Dig.  J  215.*] 

6.  Cabbiebs    (8   213*)  —  Cabbiage   op   Live 
Stock— Delay— Liability. 

A  carrier  of  live  stock  is  not  liable  for  de- 
lay in  the  transportation  thereof,  unless  the  de- 
lay was  occasioned  by  its  negligence,  and  a  car- 
rier acting  in  good  faith  and  to  protect  the 
shipment  is  not  negligent 

[EM.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  {{  920-922 ;   Dec.  Dig.  i  213.*] 

7.  Cabbiebs  (|  185*)— Initial  and  Connect- 
ing Cabbiebs— Joint  Ltability. 

A  shipper  of  an  interstate  shipment,  to 
maintain  a  joint  liability  against  the  initial  and 
connecting  carriers,  has  the  burden  of  showing 
that  tbe  damage  to  the  shipment  was  caused  by 
the  omnecting  carrier. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  I  836 ;   Dec.  Dig.  |  185.*] 

8.  Pleading  ({  36*)— Petition— Conclusive- 
ness. 

The  allegations  of  the  petition  are  conclu- 
sive on  plaintiff,  and  be  may  not  contradict 
them  by  evidence  on  the  trial. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  II  81-86;   Dec.  Dig.  {  36.*] 

9.  Cabbiebs   (|   228*)  —  Cabbiage  of   Live 
Stock — Delay. 

Evidence  held  not  to  show  that  a  connect- 
ing carrier  of  live  stock  was  guilty  of  negligent 
delay  in  transporting  the  same. 

[EM.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  ||  967-960;    Dec.  Dig.  f  228.*] 

10.  Cabbiebs  ({  205*)  —  Cabbiage  of  Livk 
Stock- Negligence. 

A  carrier  handling  a  shipment  of  live  stock 
in  the  usual  and  ordinary  course  of  business 
complies  with  the  law. 

[EM.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  |  918;   Dec.  Dig.  |  205.*] 

11.  Cabbiebs  (|  227*)— Live  Stock— Initial 
and  Connecting  Cabbiebs— Liability. 

A  shipper  of  live  stock  over  connecting 
roads,  who  alleges  that  he  is  unable  to  deter- 
mine the  exact  amount  of  liability  to  be  at- 
tached to  each  carrier  because  the  carriers  are 
so  closely  connected  in  business  arrangements 
and  because  they  employ  the  same  agent  and 
jointly  nse  the  same  yards  at  the  point  where 
the  greatest  damage  was  discovered,  is  not  there- 
by relieved  from  the  duty  of  properly  stating  in 
his  petition  a  cause  of  action  and  showing  at 
tbe  trial  that  tbe  carriers  are  jointly  respon- 
sible in  order  to  recover  from  both. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  I  953;   Dec.  Dig.  |  227.*] 

12.  Pleading    ({    20*)— Altebnative   Alle- 
gations—Statutes. 

To  bring  an  allegation  within  Rev.  St 
1899.  i  626  (Ann.  St  1906,  p.  650),  authorizing 
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either  party  to  allege  any  fact  altematively,  de- 
claring bis  belief  of  one  altematlTe  or  the  other, 
and  bis  ignorance  of  one  or  the  other,  a  fact 
alternatively  pleaded  most  be  positiTely  alleged, 
coupled  witb  an  averment  of  the  pleader*!  belief 
of  one  or  tbe  other  alternative  bo  alleged. 

[Ed.  Note.— FVjr  .other  cases,  see  Pleading, 
Cent  Dig.  {  43 ;   Dec.  Dig.  |  20.*] 

Appeal  from  Circalt  Court,  Scott  County; 
Henry  0.  Riley,  Judge. 

Action  by  T.  M.  Otrlch  against  tbe  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  and  another.  From  a  Judgment  for 
plaintur,  .defendants  appeaL  Reversed  and 
remanded. 

J.  F.  Green  and  Robert  A.  Anthony,  for  St 
Louis,  I.  M.  &  S.  Ry.  Co.  S.  H.  West  and 
Wammack  &  Welbom,  for  St  Louis  South- 
western Ry.  Co.  J.  R.  Young,  for  respond- 
ent 

NIXON,  P.  J.  This  is  an  action  for  dam- 
ages in  which  the  plaintiff  was  a  shipper  of 
live  stock  and  the  defendants  were  common 
carriers  of  freight  The  claim  is  for  dam- 
ages for  injuries  to  plaintiff's  stock  by  rea- 
son of  the  defendants'  negligence.  Plaintiff 
obtained  Judgment  for  $400,  and  tbe  defend- 
ants appealed  to  the  St  Louis  Court  of  Ap- 
peals. The  case  was  transferred  to  this 
court  and  the  parties  have  appeared  and 
waived  defect  of  Jurisdiction. 

The  petition  is  as  follows  (caption  omit- 
ted): 

"Plaintiff  states  that  defendants  are  both 
railroad  corporations,  owning,  leasing,  and 
operating  a  line  of  railroad  in  and  through 
Scott  county.  Mo.,  with  offices  In  said  county 
where  said  defendants  may  be  found  and 
served;  that  defendants  operate  a  line  of  rail- 
road from  lUmo,  Mo.,  to  East  St  Louis,  III., 
and  Jolntiy  use  tbe  same  together  with  yards 
at  Illmo,  Mo.;  that  as  such  railroad  corpora- 
tions the  defendants  are  common  carriers. 

"Plaintiff  states  that  on  the  15tb  day  of 
January,  1908,  defendant  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company  con- 
tracted with  plaintiff  to  ship  for  plaintiff  a 
lot  of  horses  and  mules  from  McClure,  111., 
to  Clarendon,  Ark.;  that  said  contract  is  evi- 
denced by  bill  of  lading  hereto  attached, 
marked,  'Exhibit  A,'  and  made  to  constitute 
a  part  of  this  petition ;  that  when  defendant 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company  carried  said  consignment  as 
far  as  Illmo,  Mo.,  It  delivered  same  to  de- 
fendant St  Louis  Southwestern  Railway 
Co^ipany,  and,  by  agreement  l>etween  said 
defendants,  said  defendant  St.  Louis  South- 
western Railway  Company  undertook  to  com- 
plete said  contract  to  carry  said  consignment 
to  Clarendon,  Ark.;  that  in  evidence  of  said 
contract,  the  defendant  8t.  Loui*  BotUhwest- 
em  Railway  Company  delivered  to  plaintiff 
their  certain  Wl  of  lading,  dulu  executed 
end  tigned,  which  <«  hereto  attached,  mark- 


ed 'Exhibit  B,'  and  made  to  oonttitute  a  part 
of  this  petitittn.  (The  part  In  italics  was 
strlckoi  out  by  plaintiff  at  the  dose  of  the 
case.) 

"Plaintiff  states  that  defendants  contracted 
to  and  were  in  duty  bound  as  such  common 
carriers  to  convey  said  consignment  of  live 
stock  In  safe  and  sound  cars  and  in  a  safe 
and  sound  manner  without  unnecessary  de- 
lay from  said  point  McCIure,  IlL,  to  said' 
point  of  destination,  Clarendon,  Ark.,  and 
then  and  there  deliver  said  consignment  to 
plaintiff  in  a  safe  and  sound  condition  except 
conditions  that  might  arise  from  other  caus- 
es than  neglect  on  the  part  of  defendants. 
But  plaintiff  states  that  defendants  were 
wholly  neglectful  of  their  duties  as  common 
carriers  in  such  behalf;  that  defendant  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  carelessly  and  negligently  loaded 
said  consignment  of  live  stock  In  an  unsound. 
Improper,  and  unfit  car;  that  said  consign- 
ment was  shipped  In  such  car ;  that  defend- 
ant St  Louis  Southwestern  Railway  Com- 
pany received  said  consignment  and  permit- 
ted same  to  remain  in  said  unsound.  Improp- 
er, and  unfit  car;  that  said  consignment  was 
negllgentiy  and  carelessly  switched  around 
by  defendants  on  way  to  said  point  Illmo, 
Mo.,  and  on  yards  at  Illmo,  and  were  knock- 
ed down,  trampled  uiwn,  beaten,  and  bruised 
and  mangled  by  the  careless  handling  of 
these  defendants,  and  when  arrival  was 
made  at  point  of  destination.  Clarendon, 
Ark.,  said  stock  was  In  a  badly  damaged  con- 
dition; that  said  consignment  of  live  stock 
was  unnecessarily  detained  at  Illmo,  Mo., 
from  the  afternoon  of  January  15,  1908,  un- 
til between  10  and  11  o'clock  of  the  following 
day,  during  which  time  said  stock  was  com- 
pelled to  remain  in  the  open  winter  weather 
without  any  shelter  and  were  greatly  dam- 
aged in  consequence  of  such  exposure. 

"Plaintiff  states  that  he  Is  unable  to  de- 
termine the  exact  amount  of  IlablUtr  to  l>e 
attached  to  each  defendant  on  account  of 
said  defendants  being  so  closely  connected 
in  their  business  arrangements  and  on  ac- 
count of  them  having  tbe  same  agent  and 
JolnUy  using  the  same  yards  at  said  point 
Illmo,  Mo.,  where  the  greatest  damage  was 
discovered;  that  both  defendants  were  guilty 
of  gross  negligoice  and  misconduct  In  han- 
dling said  consignment  of  live  stock. 

"Plaintiff  states  that  the  entire  consign- 
ment of  live  stock  was  damaged  In  the  sum 
of  $200  counting  damage  from  exposure,  from 
standing  out  In  the  winter  weather  all  night 
and  time  and  additional  expense  in  getting 
the  stock  partially  badt  In  condition,  and 
which  damage  It  would  be  difficult  to  more 
specifically  Itemize;  that  one  large  bay  mule 
was  cut  bruised,  and  mangled,  and  damaged 
In  the  sum  of  $14S;  that  one  brown  mule  was 
hurt  In  the  stifle  Joint  and  bruised  in  the 
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ankle  and  damaged  In  the  sum  of  $125;  that 
one  mare  was  bruised  In  the  withers  and 
damaged  In  the  sum  of  $100 ;  that  one  brown 
mule  was  braised  and  mangled  and  damaged 
In  the  sum  of  $165;  that  one  gray  mule  was 
bruised  about  body  and  sprained  hock  and 
'damaged  in  the  sum  of  $100;  that  one  bay 
pacing  horse  bad  eye  knocked  out  and  was 
damaged  In  the  sum  of  $100;  that  one  gray 
mule  had  ankle  bruised  and  was  damaged 
In  the  sum  of  $70;  that  one  valuable  stud 
horse  was  scratched  and  damaged  In  the 
sum  of  $200 ;  that  all  of  said  stock  mention- 
ed as  being  damaged  was  a  part  of  said  con- 
signment and  received  the  injuries  aforesaid 
on  account  of  said  careless  handling  and 
misconduct  of  defendants  In  transporting 
same  under  the  contract  mentioned  above 
and  in  violation  of  defendants'  duties  afore- 
said; that  plajntltr  is  damaged  In  the  sum 
aggregate  of  $1,200,  and  for  which  said  sum 
plaintiff  asks  judgment  and  for  costs." 

The  grounds  of  specific  negligence  set  out 
In  plaintiff's  petition  are  as  follows:  "That 
defendant  St  Louis,  Iron  Mountain  &  South- 
em  Railway  Company  carelessly  and  negli- 
gently loaded  said  consignment  of  live  stock 
In  an  unsound,  improper,  and  unfit  car ;  that 
eald  consignment  was  shipped  in  such  car; 
that  defendant  St  Louis  Southwestern  Rail- 
way Company  received  said  consignment  and 
permitted  same  to  remain  in  said  unsonnd, 
improper,  and  unfit  car;  that  said  consign- 
ment was  negligently  and  carelessly  switched 
around  by  defendants  on  way  to  said  point, 
Illmo,  Mo.,  and  on  yards  at  Illmo,  and  were 
knocked  down,  trampled  upon,  beaten,  and 
bruised  and  mangled  by  the  careless  handling 
of  these  defendants,  and  when  arrival  was 
made  at  point  of-  destination,  Clarendon, 
Ark.,  said  stock  was  In  a  badly  damaged  con- 
dition; that  said  consignment  of  live  stock 
was  nnnecessarlly  detained  at  Illmo,  Mo., 
from  the  afternoon  of  January  15, 1908,  nntil 
between  10  and  11  o'clock  of  the  following 
day,  during  which  time  said  stock  was  com- 
pelled to  remain  In  open  winter  weather 
witbont  any  shelter  and  were  greatly  dam- 
aged in  consequence  of  such  exposure." 

The  defendants  filed  separate  answers  in 
which  each  denied  liability,  and  the  defend- 
ant the  St  Louis  Southwestern  Railway 
Company  set  up  as  a  defense  the  misjoinder 
•of  parties  defendant  as  follows:  "Def aid- 
ant further  alleges  that  there  is  an  improper 
Joinder  of  defendants  herein.  In  that  this  de- 
fendant is  joined  In  this  action  with  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company,  for  the  reason  that  Its  contract 
with  the  said  plaintiff  is  a  separate  and  dis- 
tinct contract  to  transport  plaintUTs  proper- 
ty from  Illmo,  Mo.,  to  Clarendon,  Ark.,  and 
it  is  In  no  way  connected  with  the  shipment 
of  said  plaintiff's  stock  from  McClure,  111., 
to  Illmo,  Mo.;  that  each  of  said  companies 
entered  into  separate  and  distinct  contracts 
with  the  said  plaintiff  relative  to  the  ship- 
ment of  said  stock ;  that  no  through  rate  or 


through  bill  of  lading  was  Issued  to  the  said 
plaintiff;  and  that  they  cannot  be  held  joint- 
ly liable  for  the  damage  occasioned  to  plaln- 
tUCa  stock,  If  any." 

On  January  15,  1908,  the  plaintiff  deliver- 
ed to  the  defendant  St  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  (herein- 
after called  "the  Iron  Mountain  Railway") 
at  McClure.  III.,  a  car  load  of  live  stock  for 
shipment  to  Clarendon,  Ark.  The  stock  con- 
sisted of  14  head  of  mules  and  6  head  of 
horses.  The  plaintiff  received  a  bill  of  lad- 
ing and  a  live  stock  contract  from  the  said 
defendant  for  the  transportation  of  said  car 
load  of  stock.  This  was  an  Interstate  ship- 
ment In  which  the  initial  carrier,  as  we 
have  seen,  was  the  Iron  Mountain  Railway. 
The  stock  was  routed  by  this  defendant  from 
McClure,  111.,  by  way  of  Illmo,  Mo.,  to  Clar- 
endon, Ark.,  and  plaintiff  accompanied  his 
car  load  of  stock. 

The  evidence  Is  uncontradicted  that,  be- 
fore the  animals  were  loaded  into  the  car  at 
McClure,  Mrs.  Rockwell,  the  agent  of  the 
Iron  Mountain  Railway  at  that  point,  told 
plaintiff  that  the  car  In  which  he  proposed 
to  ship  the  stock  was  not  a  suitable  one  In 
which  to  make  the  shipment,  and  that  If  he 
would  wait  until  the  next  day  she  would 
get  him  another  car,  but  that  plaintiff  refus- 
ed to  wait  and  said  he  would  repair  the  car 
and  load  Into  it,  and  did  repair  the  car  by 
nailing  boards  or  slats  on  the  inside  of  it 
He  bedded  the  car  and  loaded  the  stock  him- 
self. When  the  car  containing  plaintiffs 
stock  arrived  at  Illmo,  Mo.,  which  was  cmly 
six  or  eight  miles  from  McClure,  it  was 
switched  onto  the  line  of  the  defendant  St. 
Louis  Southwestern  Railway  Company  (here- 
inafter called  "the  Southwestern  Railway"), 
which  at  that  point  operated  a  connecting 
line  with  a  station  and  stockyards  at  Illmo. 
Tlie  car  was  In  transit  from  McClure  to 
Illmo  some  three  hours  and  arrived  about 
8  o'clock  on  the  night  of  the  15th,  and  when 
it  did  arrive  at  Illmo  was  delivered  to  the 
defendant,  the  Southwestern  Railway,  at  Its 
stockyards.  In  the  usual  operation  of  that 
railroad,  the  next  train  on  which  the  car 
load  of  stock  could  have  been  sent  out  after 
arrival  under  the  schedules  upon  which  trains 
were  run  was  11  o'clock  that  night,  and 
plaintiff  requested  that  the  stock  be  sent  out 
on  that  train.  After  the  stock  had  been 
switched  aronnd  its  yards  by  the  defendant, 
the  Southwestern  Railway,  the  car  was 
ready  to  be  attached  to  the  train  that  was  to 
carry  it  south;  bat  when  the  trainmen  of 
said  defendant  were  about  to  send  the  car 
out.  It  being  then  about  10:30  p.  m.  on  the 
night  of  January  15th,  and  while  they  were 
attempting  to  couple  the  car,  they  discovered 
that  plalntUTs  stock  In  the  car  was  In  very 
bad  condition.  On  making  an  examination, 
they  found  the  stock  badly  Injured,  bruised, 
and  beaten  up,  with  injuries  on  different 
parts  of  the  body,  eyes  Injured,  etc.,  and 
some  of  the  wounds  were  bleeding.    There- 


i 


Digitized  by 


Google 


668 


134  SOUTHWESTERN  REPORTER 


(MOl 


upon  the  agents  of  said  defendant  unloaded 
the  stock  and  removed  It  to  their  stockyards, 
where  It  remained  about  12  hours,  or  until 
10  o'clock  the  next  morning:,  when  the  stock 
was  loaded  into  a  larger  car  and  sent  for- 
ward to  Clarendon,  Ark.  The  unloading  and 
reloading  of  the  stock  was  done  by  the  de- 
fendant Southwestern  Railway,  on  the  plea 
that  the  stock  was  In  such  an  injured  and 
disabled  condition  that  such  transfer  to  a 
larger  car  became  necessary  to  protect  the 
plaintiff's  property  from  further  Injuries. 
The  transfer  to  the  larger  car  and  the  delay 
It  necessitated  was  not  made  with  the  plaiu- 
tlfTs  knowledge ;  but,  after  it  had  been  trans- 
ferred, he  made  no  objection  to  the  arrange- 
ment Plaintiff,  although  he  went  with  his 
stock  from  McClure  to  Illmo,  testified  that, 
while  the  stock  was  damaged  in  the  ship- 
ment, he  did  not  know  at  what  point  It  was 
damaged  or  on  which  line  or  by  which  de- 
fendant ;  and  be  further  stated  that  his  car 
load  of  stock  did  not  receive  any  injuries  of 
any  kind  after  it  left  lUmo,  or  between  Ill- 
mo and  Clarendon. 

It  will  be  recalled  that  among  the  defenses 
set  up  by  the  defendant,  the  Southwestern 
Railway,  was  the  misjoinder  of  parties  de- 
feivlant.  The  petition,  as  we  have  seen,  al- 
leges a  Joint  liability,  and  the  specific 
grounds  of  negligence  charged  against  both 
defendants  are:  (1)  That  the  Iron  Mountain 
Railway  "negligently  and  carelessly  loaded 
said  consignment  of  live  stock  in  an  unsound. 
Improper,  and  unfit  car,  and  that  said  con- 
signment was  shipped  in  sudi  car,  and  that 
defendant  St  Louis  Southwestern  Railway 
Company  received  Said  consignment  and  per- 
mitted same  to  remain  In  said  unsound,  im- 
proper, and  unfit  car;"  (2)  "that  said  con- 
signment was  negligently  and  carelessly 
switched  around  by  defendants  on  way  to 
said  point,  Illmo,  Mo.,  and  on  yards  at  Ill- 
mo, and  were  knocked  down,  trampled  upon, 
beaten,  and  bruised  and  mangled  by  the  care- 
less handling  of  these  defendants ;"  (3)  "that 
said  consignment  of  live  stock  was  unneces- 
sarily detained  at  Illmo,  Mo.,  from  the  after- 
noon of  January  15,  190S,  until  between  10 
and  11  o'clock  of  the  following  day,  during 
which  time  said  stock  was  compelled  to  re- 
main in  open  winter  weather  without  any 
shelter  and  were  greatly  damaged  in  conse- 
quence of  such  exposure." 

This  case,  as  Is  seen,  is  based  on  a  joint 
tort,  and  the  cause  of  action  cannot  be  sup- 
ported by  proof  of  a  cause  of  action  founded 
on  separate  torts  of  the  alleged  joint  tort- 
feasors; but  it  Is  indispensable,  In  order  to 
sustain  the  joint  action,  that  there  must 
have  heea  such  concurrent  action  between 
the  defendants  as  to  create  a  Joint  liability. 
In  such  case  the  difference  between  the  alle- 
gations and  the  proof  is  not  to  be  regarded 
as  a  mere  variance,  which  is  cured  by  ver- 
dict under  the  statute,  but  is  a  total  failure 
of  proof  when  the  defect  is  raised  as  provid- 
ed by  statute.     Consequently,  in  order  for 


plaintiff  to  sustain  his  action  against  both 
defendants,  it  became  necessary  for  him  to 
show  by  evidence  that  he  had  a  Joint  cause 
of  action  against  the  defendants.  Meyers  v. 
Railway  Co.,  120  Mo.  App.,  loc  cit  292,  96 
S.  W.  737. 

One  of  the  defenses  set  up  in  the  answer 
of  the  Southwestern  Railway  was  that  there 
was  no  joint  action  by  the  defendant  com- 
panies ;  that  each  of  said  companies  had  en- 
tered into  separate  and  distinct  contracts 
with  the  plaintiff  relative  to  the  shipment 
of  said  stock;  that  no  through  rate  or 
through  bill  of  lading  was  issued  to  the 
plaintiff;  and  that  defendants  cannot  be 
Jointly  liable  for  the  damages  occasioned  to 
plaintltCs  stock,  if  any. 

The  evidence  tended  to  show  that  defend- 
ants maintained  Joint  stockyards  at  Illmo, 
Mo.,  and  they  Jointly  used  the  same  track 
from  East  St  Louis,  III.,  to  Illmo;  that  Mc- 
Clure was  on  the  Illinois  division  of  the  Iron 
Mountain,  and  the  Southwestern  had  no  lo- 
cal station  on  those  rails,  but  Illmo  was  a 
station  on  the  line  of  the  Iron  Mountain; 
that  the  two  defendants  Jointly  used  the 
same  railroad  track  between  East  St  Louis 
and  Illmo.  but  there  was  no  evidence  show- 
ing that  they  had  any  traffic  contract  with 
each  other.  Where  carriers  on  connecting 
routes  form  associations  and  arrangements 
for  the  purpose  of  carrying  goods  or  parcels 
through  the  whole  line,  they  are,  beyond 
question,  partners,  and  each, is  responsible 
for  any  loss  or  Injury  to  goods  which  may 
happen,  in  whatever  part  of  the  line  it  oc- 
curs. Coates  V.  EiXpress  Co.,  46  Mo.  23S. 
A  common  carrier  may  contract  to  carry  be- 
yond the  end  of  its  own  line,  and  where 
several  common  carriers,  each  having  its 
own  line,  associate  and  form  a  continuous 
line,  and  contract  to  carry  goods  through  for 
an  agreed  price,  which  the  shipper  pays 
in  one  sum,  and  which  the  carriers  divide 
among  themselves,  they  are  jointly  and  sev- 
erally liable  to  the  shipper,  with  whom  they 
have  contracted,  for  a  loss  taking  place  on 
any  part  of  the  whole  line.  White  Live 
Stock  Com.  Co.  V.  Railroad,  87  Mo.  App.  330. 
The  evidence  in  this  case,  however,  falls  to 
show  any  traffic  arrangement  between  the 
defendant  carriers  as  to  the  shipment  of 
plaintiff's  stock  that  would  make  them  Joint- 
ly and  severally  liable  for  any  .injuries  dur- 
ing  transportation. 

As  herein  previously  stated,  this  was  an 
Interstate  shipment,  from  McClure,  111.,  by 
way  of  Illmo,  Mo.,  to  Clarendon,  Ark.,  In 
which  the  defendant  Iron  Mountain  Bail- 
way  was  the  initial  carrier  and  the  South- 
western Railway  the  connecting  carrier.  Un- 
der the  interstate  commerce  act,  the  initial 
carrier  was  liable  for  any  loss,  damage,  or 
Injury  to  plaintiffs  stock  caused  by  it  or  by 
any  common  carrier,  railroad,  or  transporta- 
tion company  to  which  such  property  was 
delivered  or  over  whose  lines  such  property 
might  pass.    Such  interstate  commerce  act 
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provided:  "That  any  common  carrier,  rail- 
road or  transportation  company  receiving 
property  for  transportation  from  a  point  in 
one  state  to  a  point  In  another  state  shall  is- 
sue a  receipt  or  bill  of  lading  therefor  and 
shall  be  liable  to  the  lawful  holder  thereof 
for  any  loss,  damage  m:  injury  to  such  prop- 
erty caused  by  It  or  by  any  common  carrier, 
railroad  or  transportation  company  to  °whlch 
such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass. 
•  •  •  "  Act  Cong.  Feb.  4,  1887,  c.  104,  | 
20,  24  Stat  386  (U.  S.  Comp.  St.  1901,  p. 
3169),  amended  by  Act  Cong.  June  29,  1900, 
c.  3591,  I  7,  34  Stat.  593  (U.  S.  Comp.  St. 
Supp.  1909,  p.  1103).  Under  the  liabilities 
created  by  this  act  of  Congress,  the  defend- 
ant Iron  Mountain  Railway,  having  received 
the  stock  for  shipment,  became  liable  not 
only  for  damages  caused  by  its  own  negli- 
gence, but  also  for  any  damage  to  plaintifl  s 
stock  by  the  Southwestern  Railway,  it  being 
a  connecting  line  oter  which  the  stock  pass- 
ed; and  any  damages  that  should  have  oc- 
curred to  plaintiff's  stock  by  the  negligence 
of  the  defendant  Southwestern  Railway,  un- 
der this  act,  would  render  the  defendants 
Jointly  liable  to  the  plaintiff  for  such  negli- 
gence. But  neither  by  reason  of  the  inter- 
state commerce  act,  the  common  law,  or  the 
stiitute  of  Missouri  was  the  defendant  Sonth- 
westem  Railway  vicariously  liable  for  any 
Injury  caused  to  plaintiff's  stock  that  occur- 
red upon  the  line  or  by  the  acts  of  the  de- 
fendant Iron  Mountain  Railway  before  the 
stock  came  upon  its  line.  So  that  the  whole 
question  as  to  the  misjoinder  of  parties  in 
this  case  is  focused  around  the  question 
whether  the  defendant  Southwestern  Rail- 
way was  guilty  of  any  negligence  causing 
damage  to  plaintiff's  stock  after  it  received 
the  same.  If  this  action  is  to  be  maintained 
on  account  of  the  Joint  liability  of  the  de- 
fendant, the  evidence  must  show  that  the 
Southwestern  Railway  was  guilty  of  negli- 
gence in  the  switching  of  the  plaintiff's  car 
load  of  stock  at  lilmo  or  unloading  and  re- 
loading the  same  and  an  unreasonable  de- 
tention In  Its  stockyards  at  lUmo.  As  we 
have  seen,  the  charge  of  specific  negligence 
in  the  petition  Is  the  improper  switching 
of  the  car  load  of  stock  at  lUmo,  and  that  it 
was  annecessarily  detained  for  some  12  hours, 
during  which  time  It  remained  in  open  win- 
ter weather,  causing  great  depreciation  in 
vahie  by  reason  thereof.  We  will  now  pro- 
ceed to  examine  the  evidence  to  ascertain 
whether  either  of  these  charges  are  sustain- 
ed and  as  to  whether  the  defendant  South- 
western Railway  was  guilty  of  any  negll- 
ftence  at  Illmo,  as  charged  in  the  petition,  ei- 
ther in  switching  the  car  or  improper  deten- 
tion of  the  stock. 

The  plaintiff  himself  makes  the  following 
statement  as  to  what  occurred  In  regard  to 
the  car  at  McClure:  "Mrs.  Rockwell,  the 
agent  of  the  Iron  Mountain  at  McClure, 
called  my  attention  to  the  fact  that  she 


would  communicate  with  the  train  dispatch- 
er and  suggested  to  me  that  the  car  in  which 
I  proposed  to  ship  my  stock  was  not  a  suit- 
able car,  and  that  she  would  get  another  one 
for  me  If  I  would  wait  until  the  nest  day.  I 
decided  to  load  my  stock  in  that  car  as  it 
was  and  did  load  It  on  that  date.  I  am  the 
man  who  nailed  the  boards  on  it  I  saw  the 
car  before  I  put  the  stock  in."  The  evidence 
further  shows  that  this  car  was  an  unusu- 
ally small  car  for  the  loading  of  stock;  that 
it  was  only  32  feet  6  Inches,  inside  measure- 
ment, in  length,  and  G  feet  10  inches  in 
width,  which  is  not  standard  and  which  is 
not  large  enough  to  handle  ordinary  ship- 
ments of  stock.  The  evidence  showed  that 
the  car  would  contain  20  head  if  the  car  was 
properly  bedded  and  the  stock  was  given  the 
proper  care  by  the  shipper  when  he  loaded 
the  same.  The  car  was  also,  in  proportion, 
low  in  height  and  was  not  standard.  The 
evidence  for  the  defendants  tended  to  show 
that  on  the  bottom  of  the  car  was  some  14 
to  18  inches  of  bedding  and  also  some  saw 
dust;  that  the  bedding  was  in  excess  of 
what  it  should  be  some  12  inches;  that  a 
car  of  this  kind,  bedded  in  this  manner, 
would  be  likely  to  cause  the  stock  to  fall 
down;  that  the  car  had  grain  doors,  that 
is,  the  doors  to  hold  grain  In  a  car,  and  they 
had  been  nailed  from  the  inside  against  the 
sides  of  the  car  giving  it  the  appearance  of 
being  a  bos  car  rather  than  a  stock  car,  and 
these  nails  protruded  in  some  places  and 
projected  on  the  Inside  as  much  as  an  inch, 
and  the  nails  were  left  in  such  a  condition 
in  the  car  that  if  the  stock  moved  against 
them  they  would  be  cut  and  torn  and  caused 
to  bleed  and  tending  to  mangle  their  flesh. 
There  was  a  feed  trough  la  the  car  on  the 
inside  In  addition  to  the  20  bead  of  stock, 
and  this  trough  ran  along  the  entire  w^ldth 
of  the  car  and  was  lying  at  the  bottom  of 
the  floor  and  fitted  tightly  to  the  end  of  the 
car.  The  evidence  of  the  plaintiff,  however, 
tended  to  show  that  there  was  no  defective 
bedding,  and  that  no  nails  were  left  project- 
ing inside  the  car.  The  evidence  of  the  de- 
fendants tended  to  show  that  the  stock  was 
examined  at  Illmo  before  removal  from  the 
car  on  which  it  was  originally  shipped.  The 
Joint  agent  of  the  defendants  at  lllino  testi- 
fied that  he  examined  the  stock  on  the  morn- 
ing of  January  IGth  before  it  had  been  re- 
moved from  the  car  in  which  it  was  orig- 
inally shipped,  and  found  tliat  the  stock  at 
that  time  was  badly  disabled,  bruised,  and 
v/ounded;  that  some  of  the  horses  had  their 
eyes  injured,  and  some  of  the  mules  had 
their  ankles  wounded,  and  their  eyes  were 
swollen  and  bleeding,  and  they  were  lame. 
For  some  unexplained  reason,  the  plaintiff 
did  not  testify  as  to  the  condition  of  his 
stock  at  Illmo  or  as  to  it  standing  out  in  the 
weather.  It  will  thus  be  seen  that  while 
plaintiff's  petition  alleges  that  his  stock  at 
McClure,  111.,  was  loaded  by  the  defendant 
Iron  Mountain  Railway  Into  an  unsound,  im- 
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proper,  and  unfit  car,  the  evidence  showed 
that  he  selected  the  car  himself,  and  his  evi- 
dence tended  to  show  that  the  animals  were 
not  injured  by  reason  of  being  in  an  unsafe 
car,  and  he  maintained  throughout  the  trial 
that  the  car  was  sufficient  By  accepting  the 
car  furnished,  rather  than  wait  until  a  bet- 
ter one  could  be  secured,  he  waived  all  right 
to  complain  of  the  Injuries  resulting  from 
the  kind  of  car  which  was  furnished.  He 
will  certainly  not  be  allowed  to  complain 
that  he  was  not  furnished  a  better  car  when 
another  car  was  offered  by  defendant's  agent 
and  plaintiff  would  not  permit  such  agent  to 
procure  another  car  for  him.  He  chose  the 
car  in  which  the  stock  was  shipped,  repaired 
it,  bedded  it,  and  loaded  his  stock  into  It, 
and,  if  the  car  was  insufficient,  it  was  his 
own  act,  and  be  cannot  hold  the  defendants 
responsible  for  the  defects.  Ficklln  &  Son 
V.  Railroad,  115  Mo.  App.  633,  92  S.  W.  347. 

The  allegation  that  the  defendant  South- 
western Railway  received  the  stock  in  an 
unfit  car  and  permitted  the  same  to  remain 
in  it  is  not  supported,  but  Is  entirely  dis- 
proved, by  the  evidence.  As  soon  as  this 
company  discovered,  the  kind  of  car  the  ani- 
mals were  in,  it  proceeded  to  unload  them 
and  put  them  in  a  larger  and  more  commo- 
dious car,  and  this  was  the  cause  of  the  d^- 
lay  of  the  stock  at  Illmo.  It  is  not  sufficient 
that  the  plaintiff  show  merely  that  there  was 
a  delay  in  order  to  render  the  defendants 
liable,  but  he  must  further  show  that  the 
delay  was  occasioned  by  the  carriers'  negli- 
gence. Ecton  V.  Railway  Co.,  125  Mo.  App. 
223,  102  S.  W.  675;  McCrary  v.  Railroad, 
109  Mo.  App.  567,  83  S.  W.  82;  Wright  v. 
Railroad,  118  Mo.  App.,  loc.  clt.  396,  94  S. 
W.  555.  And  defendant  Southwestern  Rail- 
way cannot  be  convicted  of  negligence  when 
it  acted  In  good  faith  and  protected  plaintiff's 
property. 

A  further  specific  charge  of  negligence  In 
the  petition  is  that  the  defendants  at  Illmo 
negligently  and  carelessly  switched  the  plain- 
tiffs car  load  of  stock  in  such  a  way  as  to 
cause  them  to  be  knocked  down,  bruised,  and 
mangled.  The  only  evidence  of  damages 
from  negligent  handling  and  switching  of  the 
car  is  the  condition  in  which  the  stock  was 
found  on  arrival  at  Illmo  and  delivery  to 
the  Southwestern  Railway  and  after  the  car 
had  been  switched  into  the  latter's  stock- 
yards. No  evidence  Is  offered  by  the  plain- 
tiff as  to  bow  the  Injuries  occurred,  or  when, 
or  where;  but  the  evidence  goes  no  further 
than  to  show  that  the  stock  was  In  good  con- 
dition when  loaded  at  McClure  and  was  dis- 
covered badly  injured  and  damaged  while  in 
the  stockyards  at  Illmo.  As  to  how  or  where 
or  by  whose  negligence  the  Injuries  were  in- 
flicted the  evidence  gives  no  answer.  The 
plaintiff  himself,  who  was  with  the  car  load 
of  stock,  as  we  have  stated,  testified  that  he 
had  no  knowledge  at  what  point  or  where- 
abouts along  the  road  the  stock  was  dam- 
aged ;  that  he  only  knew  the  stock  was  dam- 


aged during  the  shipment.  So  we  are  left 
entirely  in  the  dark  as  to  whether  the  In- 
juries to  the  stock  took  place  by  switchtaig 
on  the  Iron  Mountain  Railway  or  after  the 
car  load  of  stock  had  reached  the  stodcyardg 
of  the  Southwestern  Railway,  or  whether 
the  injuries  were  the  result  of  the  negligence 
of  the  defendants,  or  either  of  them,  or 
whether  they  were  occasioned  by  the  natural 
propensities  of  the  stock,  or  the  unfit  car  in 
which  the  animals  were  loaded.  If  plain- 
tiff's stock  was  damaged  by  reason  of  the 
negligence  or  the  failure  of  the  Iron  Moan- 
tain  Railway  to  safely  transport  the  same 
from  McClure  to  Illmo,  as  stated,  the  South- 
western Railway  would  be  In  no  wise  re- 
sponsible for  such  injuries,  for  It  entered 
into  no  contract  with  the  plaintiff  for  such 
transportation  between  said  points  and  can- 
not be  held  under  the  law  for  the  negligence 
or  omission  of  the  Iron  Mountain  Railway 
on  account  of  such  negligent  transportation 
of  the  stock;  but,  as  stated,  in  order  to 
maintain  the  joint  liability  of  the  defendants 
and  sustain  the  verdict  obtained  by  plaintiff 
for  $400  on  the  charge  of  negligence,  the 
burden  was  on  the  plaintiff  to  show  tliat  any 
damages  received  from  switching  was  caused 
by  the  defendant  Southwestern  Railway  at 
Illmo;  otherwise,  there  was  no  Joint  lia- 
bility as  alleged  in  his  petition.  A  most 
careful  examination  of  the  testimony  falls 
to  disclose  any  negligence  of  the  Southwest- 
ern Railway  In  handling  or  switching  this  car 
load  of  stock,  and  the  charge  in  plaintiff's 
petition  that  this  defendant  was  guilty  of 
such  negligence  is  whoUy  unsupported  by  tbe 
evidence. 

The  other  charge,  as  we  have  stated,  of 
specific  negligence,  is  the  detention  of  plain- 
tifTs  stock  some  12  hours  at  Illmo,  daring 
which  time,  the  petition  claims,  it  was  ex- 
posed to  the  winter  weather  without  shelter 
and  greatly  damaged  In  consequence  of  such 
exposure.  The  plaintiff's  evidence  sustaining 
this  charge  Is  to  the  effect  that  he  desired 
to  keep  his  stock  out  of  the  weather  lu 
order  to  get  the  same  to  destination  in  good 
shape.  He  testified:  "I  was  damaged  when 
they  were  turned  loose  over  there  in  an  open 
stock  pen  and  not  taken  care  of.  I  tbhik 
they  were  left  out  in  the  open  about  12 
hours ;  I  am  not  sore.-  It  was  sleeting  and 
windy  weather."  He  further  testified  that 
by  reason  of  the  exposure  the  stock  waa 
damaged  $10  a  head.  As  we  have  previously 
stated,  the  petition  alleged  that  the  plaintiff's 
stock  at  the  time  It  was  loaded  at  McClnre 
was  negligently  and  carelessly  loaded  In  an 
unsound,  improper,  and  unfit  car.  Under  the 
rules  of  pleading  and  practice,  this  allega- 
tion of  the  petition  is  conclusive  upon  plain- 
tiff so  far  as  the  trial  of  this  case  la  con- 
cerned. A  party  will  not  be  permitted  on  a 
trial  to  give  evidence  contradicting  his  plead- 
ings ;  he  must  abide  by  the  statements  made 
in  his  own  pleadings,  and  is  absolutely  con- 
cluded by  the  statements  therein  contained. 
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Well  T.  Posten,  T7  Mo.  284;  Knoop  v.  Kel- 
sey.  102  Ho.  291,  14  S.  W.  110,  22  Am.  St 
Rep.  777;  Davis  v.  Bond,  7S  Mo.  App.  32. 
The  statements  In  the  petition  which  are  ab- 
solntely  conclnslve  were  sabstantlated  t^  the 
testimony  offered  by  the  defendants.  The 
evidence  offered  by  the  Southwestern  Hall- 
way tended  to  show  that  the  condition  of 
the  car  and  the  condition  of  the  stock  was 
such  when  It  came  Into  its  possession  that  it 
was  necessary,  to  protect  the  stock  and  pro- 
tect plaintiff's  rights,  that  It  should  be  un- 
loaded from  the  car  in  which  it  was  re- 
ceived at  Illmo  and  reloaded  Into  a  larg- 
er car.  The  plaintiff,  although  he  was  at 
Illmo  during  this  time,  was  silent  on  the 
witness  stand  as  to  the  reason  why  his 
stodc  was  reloaded  at  Illmo  Into  a  larger 
car.  The  testimony  of  the  Southwestern 
Railway  is  uncontradicted  that,  after  the  in- 
juries to  plaiuturs  stock  were  discovered, 
it  became  necessary  to  place  the  stock  in  a 
larger  car;  that  the  car  in  which  the  stock 
had  been  brought  from  McClure  was  not  fit 
to  put  stock  in,  not  suitable  for  it;  that 
it  would  not  have  been  possible  for  the 
Southwestern  Railway  to  have  shipped  the 
stock  through  to  Clarendon,  Ark.,  in  the  car 
in  which  It  arrived,  without  injuring  the 
stock;  that  the  stock  at  Illmo  was  in  such 
a  damaged  condition  that  it  became  neces- 
sary. In  order  that  it  might  not  become  fur- 
ther damaged,  to  unload  it  and  reload  it  In- 
to another  and  larger  car.  Of  course,  it 
necessarily  follows  that,  if  this  unloading 
and  reloading  at  lUmo  became  necessary  in 
order  to  protect  plaintiff's  stock  from  fur- 
ther Injuries  by  reason  of  the  defective  car 
or  by  reason  of  the  disabled  condition  the 
stock  was  in,  such  act  would  not  be  negli- 
gence on  the  part  of  the  defendant  South- 
western Railway.  Further,  the  fact  that  it 
became  necessary  to  unload  the  animals  at 
Illmo,  and  if,  in  consequence,  it  was  Impos- 
sible to  get  thtm  back  on  a  car  in  time  for 
them  to  leave  on  the  next  train,  such  act 
would  not  be  negligence.  If  it  handled  the 
shipment  In  Its  customary  trains  in  the  usual 
and  ordinary  course  of  business,  this  would 
be  all  the  law  required.  Being  compelled 
to  wait,  there  was  no  showing  that  the  ani- 
mals were  not  as  well  off  In  the  pens  as 
they  would  have  been  In  the  car ;  and  there 
was  no  testimony  showing  that  the  animals 
wa«  In  any  worse  condition  by  reason  of 
having  stood  in  the  pen  from  10  to  12  hours 
except  the  opinion  of  the  plaintiff.  There 
was  no  showing  that  the  cold  weather  or  ez- 
poeore  caused  the  stock  to  shrink  In  w^ht 
or  become  diseased  in  any  way  thereby. 

The  plaintiff  makes  this  further  statement 
In  his  petition:  "Plaintiff  states  that  he  is 
unable  to  determine  the  exact  amount  of 
liability  to  be  attached  to  each  defendant  on 
accoont  of  said  defendants  being  so  closely 
connected  in  their  business  arrangements  and 


on  account  of  them  having  the  same  agent 
and  Jointly  using  the  same  yards  at  said 
point,  nimo.  Mo.,  where  the  greatest  dam- 
age was  discovered."  This  allegation  was 
not  sufficient  to  relieve  the  pleader  of  prop- 
erly stating  in  his  petition  a  cause  of  action, 
or  to  relieve  him  of  the  further  burden  of 
showing  at  the  trial  that  the  defendants 
were  Jointly  responsible  for  the  Injuries  to 
his  stock  in  order  to  recover  as  to  both  de- 
fendants. And,  as  an  attempted  statement 
of  a  fact  in  the  alternative,  it  came  short 
of  the  requirements  of  alternative  pleading. 
Section  626,  Rev.  St  1899  (Ann.  St  1906,  p. 
650),  provides :  "Either  party  may  allege  any 
fact  or  title  alternatively,  declaring  his  be- 
lief of  one  alternative  or  the  other,  and 
his  Ignorance  whether  it  be  the  one  or  the 
other."  Under  this  section  it  is  seen  that  a 
fact  may  be  alleged  in  the  alternative  by 
either  party ;  but,  in  order  to  bring  such  al- 
legation within  the  status  the  fact  alter- 
natively pleaded  must  be  positively  alleged 
coupled  with  an  averment  of  the  pleader's 
belief  of  one  or  the  other  alternative  so  al- 
leged. Nichols  V.  Hubert,  160  Mo.  620,  61 
S.  W.  1081;  State  ex  rel.  v.  Walbrldge,  69 
Mo.  App.  657.  The  petition  wholly  falls  to 
comply  with  the  requisites  of  alternative 
pleading  as  provided  by  the  statute. 

The  evidence  wholly  falls  to  sustain  the 
allegation  of  negligence  on  the  part  of  the 
defendant  Southwestern  Railway,  and  the 
Judgment  as  to  said  company  is  reversed. 
The  Judgment  as  to  the  defendant  Iron  Moun- 
tain Railway  is  reversed,  and  the  cause  re- 
manded.   All  concur. 


STATE  ex  reL  ZIMMEaiMAN  r.  SOHAPER 
et  al. 

(Springfield  Court  of  Appeals*    Missouri.    Teb. 
Q,  1911.    Rehearing  Denied  Feb.  9,  1911.) 

1.  Shebitfs  Ann  CtoNSTABUs  (I  157*)— Lu- 
BiuTT  ON  Bond. 

Rev.  St  1900,  {  5325,  provides  that  when 
property  claimed  to  have  been  stolen  or  ob- 
tained by  any  of  the  modes  specified  in  the  arti- 
cle, relating  to  offenses  against  public  and  pri- 
vate proi>erty,  comes  into  the  custody  of  any 
constable,  he  shall  hold  it  subject  to  the  order 
of  the  officer  authorized  to  dispose  thereof. 
HelA,  that  it  was  not  the  official  duty  of  a  con- 
stable to  store  dynamite,  taken  upon  arresting 
certain  persons  for  having  dangerous  explosives 
concealed  in  a  dwelling  house,  where  it  was 
not  claimed  that  snch  dynamite  was  stolen, 
etc.,  as  provided  by  the  statute,  so  that  the 
sureties  upon  his  bond,  conditioned  upon  his  dis- 
charge of  the  daties  of  constable  according  to 
law,  were  not  liable  for  injuries  caused  by  the 
explosion  of  such  dynamite  by  the  negligent 
storing  of  it  by  the  constable. 

[Ed.  Kote. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {  361 ;  Dec.  Dig.  {  157. 'J 

2.  Principal  and  Subktt  ({  66*)— Constbuo- 
noN  OF  Bond. 

A  surety's  obligation  cannot  be  extended  to 
Other  subjects,  persons,  or  periods  of  time  than 
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those  expressed  or  necessarily  included  in  hia 
contract. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,   Cent.    Dig.   iS  108-112;    Dec.   Dig,  | 

m.*] 

3.  Sheriffs  and  Constables  (J  157*)— Lia- 
bility ON  Bond. 

The  sureties  of  a  public  officer  are  only  re- 
sponsible for  his  performance  of  the  duties  im- 
posed on  him  by  law. 

[Bd.  Note.— For  other  ca.ses.  see  Sheriffs  and 
Constables,  Cent.  Dig.  §§  3.34^71;  Dec.  Dig. 
i  157.»] 

Appeal  from  Circuit  Court,  St  Louis 
County ;  John  W.  McElhlnney,  Judge. 

Action  by  the  State,  on  the  relation  of  one 
Zimmerman,  by  Hubert  H.  Frank,  against 
John  F.  Schaper  and  others.  From  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.    Affirmed. 

L.  Frank  Ottofy,  for  appellant  R.  L. 
Johnson  and  R.  L.  Shackelford,  for  respond- 
ents. 

GRAY,  J.  This  Is  an  action  commenced 
on  the  IGth  day  of  August,  1907,  on  the  offi- 
cial bond  of  John  F.  Schaper,  constable  of 
Carondelet  township,  in  St  Louis  county,  to 
recover  $5,000  for  the  death  of  Albert  F. 
Zimmerman.  The  circuit  court  refused  to 
submit  plaintiff's  case  to  the  Jury,  and  the 
cause  is  here  on  plaintiff's  aj^eal. 

The  evidence  tended  to  prove  that  some 
time  prior  to  the  death  of  the  deceased, 
which  occurred  on  the  28th  day  of  April, 
1907,  the  deputy  constable  had  arrested  some 
parties  charged  with  the  offense  of  having 
dangerous  explosives  concealed  in  a  dwelling 
place  or  usual  place  of  abode.  When  the  of- 
ficer arrested  the  parties,  they  had  in  their 
possession  a  quantity  of  dynamite.  The  of- 
ficer took  it  from  them  and  deposited  it  in  a 
building  in  a  locality  which  was  thickly  set- 
tled and  inhabited  by  a  large  number  of  per- 
sons. On  the  2Gth  day  of  April,  1907,  the 
Justice  discharged  the  parties,  and  no  fur- 
ther proceedings  were  pending  against  them. 
On  the  28th  day  of  April,  a  fire  broke  out 
In  the  building  adjoining  the  one  in  which 
the  dynamite  was  stored.  The  deceased  ap- 
peared at  the  place  of  the  fire  as  a  member 
of  the  fire  department,  for  the  purpose  of 
assisting  in  extinguishing  the  fire.  While 
the  members  of  the  fire  department  and  oth- 
ers were  trying  to  extinguish  the  fire,  the  dy- 
namite exploded,  on  account  of  the  fire,  and 
Zimmerman  received  injuries  from  which  he 
died. 

The  petition  alleged  that  Christian  Noer- 
per  was  a  Justice  of  the  peace,  and  that  cer- 
tain persons  were  brought  before  him  charg- 
ed with  the  crime  of  larceny,  and  that  their 
trial  was  postponed,  and  that  a  large  quanti- 
ty of  dynamite  and  dynamite  caps,  which 
were  dangerous  explosives,  were  required  be- 
fore the  said  Justice  as  evidence  of  the  said 
-crime,  and  that  the  defendant  in  the  dis- 
«barge  of  his  duties  as  constable,  took  charge 


of  the  said  dynamite  to  hold  the  same  as  evi- 
dence against  the  persons  suspected  of  hav- 
ing stolen  the  same,  and  it  thereupon  be- 
came the  duty  of  the  said  defendant  to  safe- 
ly keep  the  said  dynamite.  The  evidence 
shows  that  the  charge  against  the  i^rsons 
was  not  larceny,  but  was  based  on  sectlou 
G543,  Rev.  St  1909,  wherein  It  is  made  a 
misdemeanor  for  a  person  to  have  in  his  pos- 
session dynamite  udder  certain  circumstanc- 
es. Section  5325,  Rev.  St  1909,  reads  as  fol- 
lows: "When  property  alleged  to  have  been 
stolen,  purloined,  embezzled  or  obtained  by 
false  pretenses,  or  to  have  been  .obtained  iu 
any  of  the  modes  specified  in  the  article  con- 
cerning offenses  against  public  and  private 
property,  shall  come  Into  the  custody  of  any 
sheriff  or  constable,  he  shall  hold  the  same 
subject  to  the  order  of  the  court  or  officer 
authorized  to  direct  the  disposition  thereof." 

It  was  evidently  the  intention  of  the 
plaintiff  to  base  his  right  of  action  on  a 
breach  of  this  statutory  duty  by  the  defend- 
ant constable.  As  we  have  stated,  the  peti- 
tion alleges  that  the  parties  taken  before  the 
Justice  were  charged  with  the  offense  of  lar- 
ceny, in  that  they  bad  stolen  the  dynamite, 
and  that  the  same  came  into  the  possession 
of  the  constable  to  be  held  by  him  as  such 
officer,  and  it  was  his  duty  to  safely  keep 
the  same.  The  statute  Just  quoted  does  not 
make  It  the  official  duty  of  the  constable  to 
keep  all  property  which  nwy  come  into  his 
possession.  It  was  not  sli.  vvn  by  the  evi- 
dence that  the  property  had  been  stolen  or 
acquired  in  auj'  of  the  manners  specified  in 
section  0325.  It  was  therefore  no  part  of 
the  official  duty  of  the  constable  to  take  pos- 
session of  the  property  or  to  keep  the  same. 

In  determining  the  liability  of  the  sureties, 
the  conditions  of  the  constable's  bond  must 
be  considered.  It  reads  as  follows:  "Xovr, 
if  the  said  John  F.  Schaper  will  execute  all 
process  to  him  directed  and  deliver  and  pay 
over  all  moneys  received  by  bim  by  virtue 
of  his  office  and  discharge  the  duties  of  con- 
stable according  to  law,  then  this  obligation 
shall  be  void."  When  be  took  charge  of  the 
dynamite,  he  was  not  performing  any  duty 
as  constable  of  the  township.  It  makes  no 
difference  that  he  thought  he  was.  State  ex 
rel.  V.  Dierker,  101  Mo.  App.  636,  74  S.  W. 
153. 

Where  the  rights  of  sureties  are  Involved, 
courts  will  not  extend  the  construction  of  an 
instrument  beyond  its  plain  and  obvious 
meaning.  The  meaning  of  this  rule  Is  that 
the  surety's  obligation  cannot  be  extended 
to  other  subjects,  persons,  or  periods  of  time 
than  those  expressed  or  necessarily  Included 
in  his  contract  Fisse  v.  Einstein,  5  Mo.  Api>. 
78. 

The  sureties  of  a  public  officer  are  only 
responsible  for  his  performance  of  the  duties 
assigned  to  him  by  law.    Noll^  v.  Callaway 
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County,  11  Mo.  447;  State  ex  rel.  t.  Cheaney, 
52  Mo.  App.  258 ;  State  ex  reL  y.  DavlB,  88 
Mo.  585;  City  of  HarrlsonvlUe  v.  Porter,  76 
Mo.  358:  St.  Louis  v.  Sickles,  62  Mo.  122; 
Stnte.  to  Use,  v.  Johnson,  55  Mo.  80. 

If  the  evidence  showed  that  the  parties  in 
the  criminal  case  before  the  Justice  had  in 
their  possession  property  alleged  to  have 
been  stolen,  and  that  the  same  was  turned 
over  to  the  constable  for  safe-keeping,  as  the 
statute  authorizes,  then  another  question 
would  be  presented,  and  it  will  not  be  neces- 
sary for  us  to  determine  whether  the  sure- 
ties would  be  liable  on  his  bond  if  the  dyna- 
mite turned  over  to  the  constable  under  such 
circumstances  was  by  him  stored  in  a  place 
where  it  was  liable  to  explode  and  injure 
persons.  There  was  no  statute  authorizing 
or  making  it  the  duty  of  the  constable  to 
take  charge  of  the  dynamite,  and  in  doing 
so  he  was  acting  as  a  private  individual  and 
was  keeping  it  in  order  that  it  might  be  used 
as  evidence  against  the  parties  charged  on 
their  trial.  It  was  not  taken  in  bis  posses- 
sion in  the  discharge  of  any  duty  as  consta- 
ble, and  therefore  his  sureties  on  his  official 
bond  are  not  liable. 

The  plaintiff  in  bringing  his  suit  undoubt- 
edly recognized  the  correctness  of  this  posi- 
tion, ns  he  charged  in  his  petition  that  the 
property  bad  been  stolen,  and  that  it  was 
turned  over  to  the  constable,  and  it  became 
his  duty  to  safely  keep  the  same.  The  evi- 
dence failed  to  support  the  allegation,  and 
the  trial  court  correctly  held  that  plaintiff 
was  not  entitled  to  recover. 

The  judgment  will  be  affirmed.   All  concur. 


SCHOOL  DIST.  NO.  61.  TP.  36  N.,  RANGE 

5  E.,  ST.  FRANCOIS  COUNTY, 

V.  McFARLAND  et  al. 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 

6,  1911.) 

1.  Schools  and  School  Distbicts  (S  32*)— 
Obganization— Chanoino  Boondabies. 
Rev.  St.  1899,  M  9739-9859  (Ann.  St.  1906, 
pp.  4461-4518),  provides  for  the  organization 
of  subschool  districts,  or  so-called  "country 
school  districts."  Section  9742  (Ann.  St  1906, 
p.  4463)  provides  that  when  it  is  deemed  neces- 
sary to  form  a  new  district  composed  of  two  or 
more  entire  districts,  or  parts  of  two  or  more 
districts,  or  to  divide  one  district  to  form  two 
new  districts,  or  to  change  the  boundary  lines 
of  two  or  more  districts,  the  district  clerk  of 
the  district  affected,  upon  receiving  a  petition 
for  the  change  signed  by  10  quahfied  voters, 
shall  ix>st  a  notice  of  the  proposed  change,  and 
the  voters  shall  decide  thereon  by  majority 
vote.  Beld.  that  the  section  did  not  authorize 
a  country  school  district  to  attach  to  itself  part 
of  a  village  school  district  organized  under  sec- 
tions 98e0-9879a  (Ann.  St.  1906,  pp.  451^ 
4530),  providing  for  the  organization  of  vil- 
lafce  school  districts  -  section  9742  applying 
only  to  common  school  districts. 

[Kd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  U  52-54;  Dec. 
Dig.  S  32.»] 


2.  Statctes    (I    205*)  —  CJONSTBUCnOlf  —  IN- 

TBiiTBic  Aids. 

In  order  to  correctly  construe  a  statute,  it 
is  necessary  to  ascertain  what  its  subject  is. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f  282;    Dec.  Dig.  S  205.»] 

3.  Injunction  (|  17*)— Adequacy  of  Legal 
Rehedt. 

Under  Rev.  St.  1899,  I  3649  (Ann.  St. 
1906,  p.  2055),  authorizing  relief  by  injunction 
to  prevent  the  doing  of  any  legal  wrong  when- 
ever an  adequate  legal  remedy  cannot  be  af- 
forded by  an  action  for  damages,  an  injunction 
may  issue  Where  an  action  for  damages,  as 
such,  is  not  adequate,  though  there  may  be  an- 
other adet^nate  legal  remedy:  the  section  mere- 
ly confirming  the  general  rule  of  equity. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  16;  Dec.  Dig.  |  17.*] 

4.  Schools  and  School  Distbicts  (|  39*)— 
Change  of  Boundabies— Injunction. 

An  injunction  will  issue  under  Rev.  St. 
1899,  I  3G49,  to  prevent  a  common  school  dis- 
trict from  illegally  detaching  a  part  o^  a  vil- 
lage school  district  and  attaching  such  part  to 
itself,  since  to  permit  such  illegal  act  would 
work  irreparable  injury  to  the  inhabitants  of 
the  detached  part. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  S|  68,  69;  Dec. 
Dig.  §  39.*] 

Appeal  from  Circuit  Court,  Jefferson  Ck>un- 
ty;    Joseph  J.  Williams,  Judge. 

Action  by  School  District  No.  61,  Town- 
ship 36  North,  Range  5  East,  St  Francois 
County,  Missouri,  by  its  Board  of  Directors, 
composed  of  G.  E.  Norwlne  and  others, 
against  F.  L.  McFarland  and  others.  From 
a  Judgment  dissolving  a  temporary  Injunc- 
tion, plaintiffs  appeal  to  the  St.  Louis  Court 
of  Appeals.  Transferred  to  this  court,  and 
jurisdiction  waived.  Reversed  and  remand- 
ed to  set  aside  order  and  enter  Judgment  for 
plaintitts  perpetuating  the  injunction. 

This  is  an  appeal  from  an  order  dissolving 
a  temporary  injunction  which  had  been  is- 
sued on  June  10,  1907,  upon  the  application 
of  appellants  as  members  of  the  board  of 
directors  of  school  district  No.  61,  alleged  to 
be  a  village  school  district,  organized  under 
the  provisions  of  article  2,  c.  154,  Rev.  St. 
1899  (Ann.  St.  1906.  pp.  4519-4530).  The 
respondents  J.  E.  Blankenship,  George  W. 
Howell,  and  Charles  D.  Carr  constituted  the 
board  of  directors  of  school  district  No.  7, 
a  common  school  district,  organized  under 
the  provisions  of  article  1,  c.  154,  Rev.  St 
1899  (Ann.  St  1906,  pp.  4459-4518),  and  re- 
spondent F.  L  McFarland  was  the  clerk  of 
school  district  No.  7,  and  respondent  J.  A. 
Lawrence  was  clerk  of  the  county  court  of 
St  B^ancols  county  (in  which  county  this 
case  originated,  it  having  reached  Jefferson 
county  by  change  of  venue). 

The  petition  alleges  that  at  the  annual 
school  meeting  and  election  beld  on  the  first 
Tuesday  in  April,  1907,  an  attempt  was  made 
to  detach  a  portion  of  the  territory  belong- 
ing to  school  district  No.  61,  which  territory 
contained  about  200  children  of  school  age. 


'Por  other  cases  see  same  topic  and  eectlon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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and  which  territory  yielded  school  district 
No.  61  about  $1,000  annually  In  school  tax- 
es; that  at  said  meeting  and  election  a 
majority  of  the  voters  In  district  No.  61 
voted  against  the  proposition,  and  a  major- 
ity of  the  voters  in  district  No.  7  voted 
In  favor  of  the  proposition;  that  thereupon 
an  appeal  was  taken  to  the  commissioner, 
who  appointed  a  board  of  arbitration,  and  a 
decision  was  rendered  In  favor  of  district 
No.  7,  and  In  favor  of  the  proposed  change. 
The  petition  recites  that  J.  A.  Lawrence,  the 
clerk  of  the  county  court  of  St.  Francois 
county,  is  about  to  recognize  as  correct  an 
enumeration  list  containing  the  names  of 
school  children  in  the  portion  of  district  No. 
61  which  was  attempted  to  be  detached ;  that 
the  board  of  directors  of  school  district  No. 
7  is  about  to  malce  and  file  an  estimate  for 
the  purpose  of  school  taxation  and  Is  threat- 
ening to  fix  the  rate  of  taxation  on  the  the- 
ory that  the  territory  attempted  to  be  at- 
tached is  a  i)art  of  school  district  No.  7 ;  that 
said  J.  A.  Lawrence  is  threatening  and  is 
about  to  recognize  said  estimate  upon  the 
books  and  records  of  his  office,  and  is  threat- 
ening to  extend  the  school  taxes  of  said 
school  district  No.  7  according  to  the  threat- 
ened estimates  so  as  to  make  the  school  tax- 
es, so  extended,  when  collected,  payable  to 
school  district  No.  7,  on  the  territory  which 
was  attempted  to  be  detached  and  which 
plaintiff  avers  Is  and  was  part  of  plaintiff 
district;  that  unless  relief  is  granted  the 
said  school  children  will  be  enumerated  in 
district  No.  7,  where  they  do  not  belong,  and 
property  belonging  to  village  school  district 
No.  61  will  be  wrongfully  taken  from  it,  the 
rate  of  taxation  In  said  district  will  be  great- 
ly increased,  and  the  district  will  be  greatly 
injured  and  deprived  of  revenue  which  right- 
ly belongs  to  it;  that  there  is  no  authority 
of  law  for  school  district  No.  7,  It  being  a 
common  school  district' organized  and  exist- 
ing under  article  1,  c.  164,  Bev.  St  1899,  to 
detach  property  from  village  school  district 
No.  61,  It  being  a  village  school  district  or- 
ganized and  existing  under  article  2,  c.  154, 
Rev.  St  1899 ;  that  plaintiff  lias  no  adequate 
remedy  at  law,  and  unless  relief  is  granted 
irreparable  Injury  will  be  done  plaintiff.  The 
prayer  of  the  petition  is  that  defendants  be 
okjolned  from  changing  the  boundary  llnei 
of  plaintiff  district  by  detaching  said  terri- 
tory from  said  district  and  attaching  it  to 
school  district  No.  7;  that  they  "be  enjoined 
from  enumerating  the  children  of  school  age 
residing  in  said  territory  as  school  children 
of  district  No.  7 ;  that  they  be  enjoined  from 
striking  from  the  enumeration  list  of  plain- 
tiff district  the  name  of  any  person  residing 
in  said  territory ;  that  3.  A.  Lawrence  be  en- 
joined from  extending  on  the  tax  boolcs  of 
the  county  taxes  levied  on  property  within 
said  territory  attempted  to  be  detached  so 
that  said  taxes  will  be  collected  for  district 
No.  7,  instead  of  plaintiff  district;  that  de- 


fendants be  enjoined  from  in  any  manner 
recognidng  the  above-described  territory  m 
part  of  school  district  No.  7 ;  and  that  ther 
be  required  to  treat  as  null  and  void  the  de- 
cision of  the  board  of  arbitrators  and  the ' 
county  school  commissioner;  and  for  (neb 
other  and  further  relief  as  to  the  court  vaaj 
seem  just  and  proper.  After  hearing  the 
evidence,  the  court,  on  April  24,  1908,  ren- 
dered its  judgment  dissolving  the  temporary 
injunction. 

The  evidence  tends  to  show  that  school  dis- 
trict Na  61  was  organized  under  article  2; 
c.  154,  Rev.  St  1899,  in  1901,  and  embraced 
the  incorporated  town  of  Flat  River,  and  was 
recognized  as  a  village  school  district  The 
other  material  allegations  of  fact  In  the  pe- 
tition are  sustained  by  the  evidence.  It  was 
shown  that,  after  receiving  notice  of  the  de- 
cision of  the  commissioner's  board,  the  oocm- 
ty  clerk  received  and  filed  an  enumeration 
list  made  by  order  of  the  school  board  of 
district  No.  7,  which  showed  444  school  clill- 
dren  in  district  No.  7,  as  It  originally  stood, 
and  215  school  children  in  the  newly  acquir- 
ed portion.  The  evidence  shows  that  the 
county  clerk  at  the  time  of  the -service  of 
the  temporary  Injunction  was  about  to  ex- 
tend the  taxes  on  the  tax  books  in  accord- 
ance with  the  decision  of  the  commissioner's 
board. 

Hensley  &  Revdie  and  Clyde  Williams,  for 
appellants.    Jerry  B.  Burks,  for  respondents. 

NIXON,  P.  J.  (after  stating  the  facts  as 
above).  Only  two  questions  are  made  on 
this  appeal,  and  they  will  be  considered  In 
their  order.  Appellants  earnestly  Insist  that 
the  election  was  a  nullity,  for  the  reason 
that  a  common  school  district'  cannot  detach 
a  portion  of  a  village  school  district;  there 
being  no  statute  conferring  such  right 

The  organization  of  school  districts  in  this 
state  Is  provided  for  by  chapter  154,  Rev. 
St  1899  (Ann.  St  1906,  pp.  4469-4568).  Ar- 
ticle 1  of  that  chapter,  in  which  section 
9742  (Ann.  St  1906,  p.  4463)  is  contahied,  in 
addition  to  some  general  provisions,  provides 
for  the  organization  of  subdlstricts,  or  wliat 
Is  generally  known  as  country  school  dis- 
tricts. Article  2,  for  the  organization  of 
city,  town,  and  village  school  district!.  Ar- 
ticle 3,  for  the  organization  of  school  dis- 
tricts in  dtles  of  more  than  60,000  and  less 
than  300,000  Inhabitants.  Article  4,  for  the 
organization  of  school  districts  in  cities  of 
800,000  inhabitants  or  over.  Section  987o, 
Rev.  St  1899  (Ann.  St  1906,  p.  4527),  pro- 
vides that  a  country  school  district  or  part 
thereof  adjacent  to  a  village  school  district 
may  be  attached  to  the  latter.  No  provision 
is  made  in  this  article  for  the  attachment 
of  a  portion  of  a  village  school  district  to 
the  territory  of  a  country  school  district 
Indeed,  the  election  In  question  was  hdd 
under  section  97'^  Rev.  St  1899,  which  ap- 
pears tn  article  1,  concerning  countty  school 
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districts.  Under  tbe  rales  of  statntory  con- 
struction, this  section  was  wholly  Inappllca- 
ble,  and  the  election  in  question  could  not 
have  been  lawfully  held  under  its  provisions. 

The  reasoning  in  the  case  of  State  ex  rel. 
▼.  Fry,  186  Mo.  198,  85  S.  W.  828,  is  applic- 
able here.  In  that  case  there  was  a  Tillage 
school  district  consisting  of  territory  part- 
ly in  Newton  county,  and  partly  in  McDonald 
county,  and  It  was  attempted,  under  section 
9747,  Rev.  St.  1899  (Ann.  St.  1906,  p.  4468), 
to  create  a  country  school  district  out  of 
the  territory  on  the  Newton  county  side  of 
the  line.  It  was  contended  that  the  general 
words  "any  school  district,"  as  used  in  sec- 
tion 9747,  embraced  a  village  school  district 
as  well  as  a  country  school  district.  The 
Supreme  Court  held  that  this  contention 
could  'not  be  maintained,  saying:  "It  is  a 
canon  of  Interpretation  that  'all  words,  if 
th^  be  general  and  not  express  and  precise, 
are  to  be  restricted  to  the  fitness  of  the  mat- 
ter. They  are  to  be  construed  as  particular 
if  the  intention  be  particular;  that  is,  they 
must  be  understood  as  used  in  reference  to 
the  subject-matter  in  the  mind  of  the  Legis- 
lature, and  strictly  limited  to  it'  Endllch, 
Int.  of  Stat  I  86.  It  is  indispensable  to  a 
correct  understanding  of  a  statute  to  Inquire 
what  Is  tbe  subject  of  it  2  Lewis'  Suth. 
on  Stot  Con.  (2d  Ed.)  J  847.  •  *  •  The 
subject  of  section  9747  of  article  1  and  of  the 
sections  preceding  it  is  distinctly  stated  in 
section  9739  (Ann.  St  1906,  p.  4461),  the 
first  section  of  that  article,  to  be  'all  subdis- 
tricts,  as  organized  and  bounded,'  L  e., 
conntry  sdiool  districts,  and,  under  the  can- 
on of  construction  aforesaid,  tbe  words  'any 
school  district'  in  section  9747  must  be  limit- 
ed to  country  school  districts,  whose  organ- 
ization was  alone  provided  for  In  article  1, 
and  not  to  village  school  districts  whose  or- 
ganization was  provided  for  In  article  2, 
unless  it  appears  by  other  legislation  that 
such  was  not  the  legislative  Intent" 

So,  in  this  case,  section  9742  appears  in 
the  article  concerning  country  school  dis- 
tricts providing  for  the  formation  of  "a  new 
district  to  be  composed  of  two  or  more 
districts,  or  parts  of  two  or  more  districts, 
or  to  divide  one  district  to  form  two  new 
districts  from  the  same  territory  therein,  or 
to  change  the  boundary  lines  of  two  or  more 
districts."  In  framing  this  statute,  "the  sub- 
ject-matter in  the  mind  of  Legislature"  was 
common  school  districts. 

We  have  confined  our  discussion  to  the 
law  as  it  appears  in  the  Revised  Statutes  of 
1899  and  have  not  attempted  a  construction 
of  the  enactment  of  the  Legislature  in  1900 
In  which  it  completely  rearranged  chapter 
154  as  It  appears  in  the  revisloa  of  1899. 
By  Acts  1909,  p.  770,  article  1,  c.  106,  Rev. 
St  1909,  classifies  public  schools;  article 
2  contains  laws  "applicable  to  all  classes  of 
schools" ;  article  3,  "laws  applicable  to  com- 
mon  schools";    article  4,   "laws  applicable 


to  dty,  town  and  consolidated  schools,"  etc. 
It  will  be  seen  that  this  arrangement  is  en- 
tirely different  from  that  of  the  revision  of 

1899.  We  have  held  that  section  9742,  Rev. 
St  1890,  is  inapplicable  to  the  issue  present- 
ed in  tills  case  because  It  appears  in  the  ar- 
ticle concerning  conntry  school  districts. 
Now,  In  the  revision  of  1909,  section  10,837, 
which  appears  among  the  "laws  applicable 
to  common  schools,"  though  differently  word- 
ed, is  designed  to  take  tbe  place  of  section 
9742  of  the  revision  of  1890.  Tbe  Legisla- 
ture enacted  in  1909  an  entirely  new  section, 
which  appears  as  section  '10,881,   Rev.  St 

1900,  in  the  article  denominated  "Laws  Ap- 
plicable to  City,  Town  and  Consolidated 
Schools."  It  enacts  that  all  prorislons  of 
section  10,837)  relating  to  change  of  boundary 
lines  of  common  school  districts,  shall  apply 
to  town,  city,  and  consolidated  districts. 
Whether  this  change  in  the  law,  if  applied 
to  a  case  like  the  present  would  necessitate 
a  different  condnsion  than  the  one  we  have 
reached,  it  is  unnecessary  to  say. 

2.  The  Judgment  of  the  trial  court  does  not 
show  why  the  injunction  was  dissolved.  In 
appellants'  brief  it  is  stated  that  the  injunc- 
tion was  dissolved  because  the  court  believed 
that  appellants  had  an  adequate  remedy  at 
law  by  an  action  in  quo  warranto,  and  that 
injunction  was  not  the  proper  remedy.  In 
considering  whether  injunctive  relief  can  be 
granted  under  the  facts  in  this  record,  it  must 
be  borne  In  mind  that  the  legality  of  the  vil- 
lage school  district  (No.  61)  and  the  legality 
of  the  common  school  district  (No.  7)  is  not 
assailed,  but  conceded  under  tbe  pleadings, 
and  the  only  issue  raised  by  tbe  pleadings 
is  as  to  the  validity  of  tbe  proceedings  de- 
taching a  portion  of  the  village  school  dis- 
trict and  attaching  it  to  the  country  school 
district 

Our  statute  (section  3649,  ReV.  St  1899 
[Ann.  St  1906,  p.  2055])  provides  that  a  rem- 
edy by  injunction  exists  to  prevent  the  do- 
ing of  "any  legal  wrong  whatever,  when- 
ever in  the  opinion  of  the  court  an  adequate 
remedy  cannot  be  afforded  by  an  action  for 
damages."  This  section  is  merely  the  af- 
firmance by  the  Legislature  of  a  pre-existing 
rule  of  equity  jurisprudence.  Williams  v. 
Harrison,  135  Mo.  App.  152,  116  S.  W.  1056. 
In  construing  this  statute,  our  Supreme 
C!onrt  has  said  that  "the  action  for  injunc- 
tion may  be  resorted  to,  notwithstanding 
there  may  be  an  adequate  remedy  at  law 
for  the  injury,  in  the  cases  where  an  ade- 
quate remedy  cannot  be  afforded  by  an  ac- 
tion for  damages  as  such."  Towne  v.  Bow- 
ers, 81  Mo.  496 ;  Jones  v.  Williams,  ^39  Mo. 
87,  39  S.  W.  486,  40  S.  W.  853,  87  L.  B.  A. 
682,  61  Am.  St  Rep.  436. 

This  question  has  been  decided  in  the  case 
of  School  DUtrict  No.  4  r.  Smith,  90  Mo. 
App.  216,  where  an  attempt'  had  been  made 
by  one  school  district  to  detach  a  part  of 
the  territory  belonging  to  an  adjacent  school 
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district.  It  was  beld  tliat  an  action  for  an 
injunction  was  proper;  the  court  saying: 
''One  of  tbe  grounds  of  the  demurrer  is  that 
injunction  is  not  the  proper  remedy  to  pre- 
vent the  wrongs  complained  of.  The  last 
clause  of  section  3849,  Rev.  St.  1899,  pro- 
vides that  the  remedy  by  injunction  shall  ex- 
ist 'to  prevent  the  doing  of  any  legal  wrong 
whatever,  whenever  in  the  opinion  of  the 
court  an  adequate  remedy  cannot  be  afford- 
ed by  an  action  for  damages.'  Should  the 
wrongs  complained  of  be  consummated,  it 
would  be  a  continuing  one,  and  tbe  children 
of  school  age  in*the  disputed  territory  would 
be  enumerated  in  a  district  in  which  they 
do  not  belong  and  be  compelled  to  attend 
the  public  schools  in  this  district  or  forego 
the  benefit  of  any  public  school.  Tbe  taxes 
in  the  disputed  territory  which  should  go 
to  No.  4  would  go  to  No.  8,  and  the  burden 
of  taxation  on  the  remaining  taxpayers  of 
district  No.  4  be  thereby  proportionately  In- 
creased. In  such  circumstances  it  Is  evi- 
dent that  no  rules  for  the  measurement  of 
damages  can  be  formulated  that  would  af- 
ford district  No.  4  adequate  relief.  Calvert 
V.  Bates,  44  Mo.  App.,  loc.  clt  632.  Injunc- 
tive relief  under  somewhat  similar  circum- 
stances has  heretofore  been  afforded  by  tbe 
courts  of  this  state  without  question  (Ferry- 
man V.  Bethune,  89  Mo.  158  [1  S.  W.  231]; 
School  District  V.  Wallace,  75  Mo.  App.  3171, 
and  we  thinlc  our  statute,  which  broadens 
the  equity  rule,  warrants  tbe  remedy  prayed 
for  by  the  petition." 

It  Is  clear  that  the  proceedings  changing 
tbe  boundary  lines  of  the  said  school  dis- 
trict are  illegal  and  void,  and  that  irrepara- 
ble Injury  would  ensue  if  tbe  injunction 
should  be  dissolved.  The  Judgment  will,  ac- 
cordingly, be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  trial  court  to 
set  aside  its  order  dissolving  the  temporary 
injunction,  and  find  the  Issues  for  the  plain- 
tiffs and  enter  Judgment  for  the  plaintiffs 
mailing  the  injunction  perpetual.  All  con- 
cur. 


LEEKER  et  al.  v.  PRUDENTIAL  INS.  CO. 
OF  AMERICA. 

(Springfield  Court  of  Appeals.  Missouri.  Jan. 
3;  1911.    Rehearing  Denied  Feb.  20,  1911.) 

1.  Insurance  (J  350*)  —  Life  Policies— De- 
fault IN  PbEMIUM— NONPOBFEITUBB  STAT- 
UTES. 

Where  a  life  insurance  policy  contains  no 
provigion  for  an  unconditional  surrender  value 
equal  to  the  net  single  premium  as  provided  in 
Rev.  St.  1899,  §  7900  (Ann.  St.  1906,  p.  375.5), 
section  7897  (page  3752),  providing  that  after 
payment  of  three  annual  premiums  a  policy  is 
not  forfeited  by  subsequent  default  regardless 
of  its  terms,  applies. 

[Ed.   Note. — For  other  cases,  see   Insurance, 
Cent.  Dig.  iS  892,  893;    Dec.  Dig.  {  3.50.*] 


2.  EvinENCE  (I  18*)— JoDiciAi,  Notice. 

The  rule  that  courts  will  take  judicial  no- 
tice of  ordinary  mathematical  propoKitions  and 
scientific  facts  hag  no  application  to  the  ascer- 
tainment of  the  present  net  value  of  a  life  in- 
surance policy,  depending  partly  on  extraneous 
facts  and  partly  on  the  accuracy  of  an  intricate 
computation,  and  hence  a  beneficiary  of  a  pol- 
icy relying  upon  extended  insurance  computed 
upon  the  present  value  of  a  policy  at  the  time 
of  lapse  failed  to  make  out  a  case  when  that 
value  was  not  shown  by  actuarial  witnesses. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S  22;    Dec.  Dig.  {  18.*] 

3.  Insurance  (8  005*)— Lifb  Insubajtcx— Dx- 

TAITLT. 

In  an  action  by  the  beneficiaty  of  a  life 
insurance  policy  whose  case  depend^  upon  tbe 
amount  of  extended  insurance  computed  upon 
net  value  of  the  policy  at  the  time  ot  lapse,  evi- 
dence held  to  show  that  the  net  value  was  not 
sufficient  to  carry  the  extended  insurance  op 
to  tbe  time  of  the  insured's  death.    . 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1715;    Dec.  Dig.  i  665.»] 

4.  Insurance  (S  3G7*)  — Life  Insurance— 
Ix)AN8  upon  Policy  After  Payment  or 
Premium. 

The  beneficiary  of  a  life  insurance  policy 
which  provided  that  the  insured  might  borrow 
upon  the  policy  cannot,  in  asserting  the  right 
to  extended  insurance  after  default,  question 
the  validity  of  a  loan  upon  the  policy  for  the 
purpose  of  paying  a  premium. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {§  935,  938;    Dec.  Dig.  f  367.»] 

Appeal  from  St.  Louia  Circuit  Court: 
George  H.  Williams,  Judge. 

Action  by  Louis  Leeker  and  Albert  Leeker 
by  his  next  friend,  Annie  Leeker,  against  the 
Prudential  Insurance  Company  of  America. 
From  a  Judgment  for  defendant,  plaintiffs 
appeal.    Affirmed. 

James  J.  O'Donohoe,  for  appellants.  For- 
dyce,  Holllday  &  White,  for  respondent 

NIXON,  P.  J.  This  was  an  action  upon  a 
policy  of  life  Insurance  issued  by  tbe  respond- 
ent upon  tbe  life  of  Louis  E.  Leeker,  of  St. 
Louis,  Mo.,  whereby  said  life  was  Insured  to 
the  amount  of  $500.  The  plaintiffs  were  the 
beneficiaries  named  in  the  policy.  The  case 
was  tried  by  consent  of  parties  before  the 
circuit  Judge  sitting  as  a  Jury,  and  Judgment 
was  rendered  for  the  defendant  company 
from  which  tbe  plaintiffs  appealed  to  the  St 
Louis  Court  of  Appeals.  The  cause  was 
thereupon  transferred  to  this  court,  and  an 
abstract  and  briefs  were  prepared  and  filed 
in  this  court  by  both  parties.  The  appellants 
agreed  that  the  case  should  be  submitted 
on  tbe  brief  they  bad  filed,  and  the  respond- 
ent argued  the  case,  neither  side  In  any  man- 
ner questioning  tbe  Jurisdiction  of  this  court 
to  hear  and  determine  this  cause. 

As  we  have  stated,  the  life  of  Lonis  E. 
Leeker  was  insured  by  a  policy  issued  by 
the  respondent  company  on  January  19.  1901, 
the  consideration  being  tbe  payment  on  or 
before  the  19th  day  of  January,  April,  July, 
and  October  in  each  year,  during  the  con- 
tinuance of  the  policy,  of  the  quarterly  pre- 


•For  other  case*  see  same  tcplc  and  section  NUMBER  in  Dec.  Die.  &  Am.  Dig.  Key  No.  Serlei  ft  Rep'r  Indexes 
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mlum  of  $0.29.  Among  other  "special  priv- 
ileges" to  which  the  bolder  of  the  policy  was 
entitled,  as  a  part  of  the  policy,  was  the  fol- 
lowing :  "Grace  In  Payment  of  Premiums. — 
In  the  payment  of  any  premium  under  this 
policy,  except  the  first,  a  grace  of  one  month 
win  be  allowed,  during  which  time  the  policy 
win  remain  in  force."  The  Insured  paid  his 
quarterly  premiums  in  cash  until  the  pay- 
ment of  January  10,  1904,  became  due.  At 
that  time  Insured  was  a  cab  driver,  but  was 
on  a  striice  and  financially  embarrassed,  and 
on  the  ISth  day  of  February,  1904,  the  same 
being  the  last  day  of  grace  allowed  by  the 
policy  for  the  payment  of  the  past-due  pre- 
mium, he  called  on  the  superintendent  of  the 
company  for  the  purpose  of  borrowing  money 
to  pay  the  premium  which  had  become  due 
on  the  10th  of  January,  1904.  By  the  terms 
of  the  policy,  a  provision  was  made  for 
loans,  and  under  the  head  "Privileges"  it  was 
provided  as  follows:  "Cash  Loans. — If  this 
policy  be  continued  In  force,  the  Insured 
may  borrow  from  the  company  the  amount 
specified  in  the  following  table,  by  mailing 
written  application  for  the  loan  and  assign- 
ing the  policy  to  the  company  as  security  in 
accordance  with  the  terms  of  the  company's 
loan  certificate,  provided  five  per  cent,  in- 
terest on  the  whole  amount  of  the  loan  be 
paid  annually  in  advance;  but  no  loan  will 
be  made  for  less  than  twenty  dollars,  except 
to  pay  premiums  on  this  policy."  The  table 
referred  to.  providing  for  cash  loans,  con- 
tains this  proTislon :  "The  benefits  stated  In 
the  following  tables  apply  to  the  original 
sum  Insured  only.  Any  indebtedness  to  the 
company  placed  on  the  policy  will  operate  to 
reduce  the  benefits." 

Under  the  "age  of  the  Insured"  which  ap- 
plied to  the  case  of  Xx>ui8  E.  Leeker  the  table 
shows  that  by  reason  of  the  agreement  he 
was  entitled  to  borrow  the  sum  of  $18  at  the 
time  he  applied  for  the  loan.  When  he  ap- 
plied for  the  loan,  the  superintendent  of  the 
company  told  him  the  policy  had  a  loan 
value  of  less  than  $20,  and  therefore,  under 
its  terms,  the  insured  could  borrow  only  for 
the  purpose  of  paying  premiums.  Thereupon 
the  Insured  executed  to  the  company,  under 
the  terms  of  its  policy,  a  loan  certificate,  con- 
taining, among  others,  the  following  provi- 
sions :  "This  is  to  certify  that  I,  the  under- 
signed Louis  B.  Leeker,  the  insured,  •  •  • 
liave  this  day  borrowed  from  the  said  com- 
pany the  sum  of  $12.58,  and  hereby  assign, 
transfer  and  set  over  unto  the  said  company, 
its  successors  and  assigns,  the  said  policy 
and  all  benefits  now  due  or  which  may  here- 
after become  due  thereon,  to  secure  the  re- 
payment of  said  loan  and  the  interest  there- 
on as  herein  provided.  It  is  understood  and 
agreed:  First.  That  the  sum  borrowed  shall 
bear  interest  at  the  rate  of  five  per  cent  per 
annum,  payable  in  advance,  and  that  said 
interest  unless  duly  paid  shall  be  added  to 
the  above  loan  and  bear  Interest  at  the  same 
rate  and  on  the  same  conditions." 


This  loan  certificate  was  sent  to  the  home 
office  of  the  company,  and  the  loan  was  ap- 
proved and  the  account  of  Louis  E.  Leeker 
was  credited  with  the  sum  of  $6.29  for  the 
unpaid  premium  of  January  19,  1904,  then 
past  due,  and  for  the  quarterly  payment  that 
would  become  due  on  April  19,  1904.  At  the 
time  the  loan  was  made  no  money  was  paid 
to  the  Insured,  but  the  proceeds  of  the  loan 
were  credited  in  premium  payments,  as  above 
stated.  These  credits  covered  the  entire  pro- 
ceeds of  the  loan  and  paid  in  full  the  premi- 
ums due  prior  to  July  19,  1904,  but  the 
quarterly  payment  due  on  that  date  was  not 
paid,  nor  were  any  subsequent  premiums 
paid  on  the  policy  by  any  person.  The  in- 
sured died  on  the  10th  day  of  February,  1908, 
being  indebted  to  the  company  in  the  sum  of 
$12.58  as  evidenced  by  the  loan  certificate 
above  referred  to.  It  thus  appears  that  in- 
sured died  3  years  and  214  days  after  he 
had  refused  or  neglected  to  pay  his  policy 
premium,  and  that  his  policy  lapsed  and  be- 
came forfeited  under  its  terms,  by  reason 
of  the  nonpayment  of  these  premiums,  after 
it  had  been  in  force  three  full  years  and 
after  three  annual  payments  had  been  made 
on  the  policy.  It  is  therefore  seen  that 
this  policy  came  within  the  express  terms 
of  section  7897,  Rev.  St.  1899  (page  3752,  Ann. 
St  190G),  which  is  as  follows:  "No  policies 
of  insurance  on  life  hereafter  issued  by  any 
life  Insurance  company  authorized  to  do  busi- 
ness in  this  state,  •  •  *  shall,  after  pay- 
ment uiton  it  of  three  annual  premiums,  be 
forfeited  or  become  void,  by  reason  of  non- 
payment of  premiums  thereof,  but  it  shall  be 
subject  to  the  following  rules  of  commuta- 
tion, to  wit:  The  net  value  of  the  policy, 
when  the  premium  becomes  due,  and  is  not 
paid,  shall  be  computed  upon  the  actuaries' 
or  combined  experience  table  of  mortality, 
with  4  per  cent.  Interest  per  annum,  and  aft- 
er deducting  from  three-fourths  of  such  net 
value  any  notes  or  other  evidence  of  indebt- 
edness to  the  company,  given  on  account  of 
past  premium  payments  on  said  policies,  is- 
sued to  the  insured,  which  indebtedness  shall 
then  be  canceled,  the  balance  shall  be  taken 
as  a  net  premium  for  temporary  insurance 
for  the  full  amount  written  in  the  policy; 
and  the  term  for  which  said  temporary 
insurance  shall  be  in  force  sliall  be  deter- 
mined by  the  age  of  the  person  whose  life 
is  insured  at  the  time  of  default  of  premium, 
and  the  assumption  of  mortality  and  interest 
aforesaid.    •    •    ••• 

The  policy  of  Louis  E.  Leeker  contained 
no  provision  for  "an  unconditional  surrender 
value"  equal  to  the  net  single  premium  as 
provided  in  section  7900,  Rev.  St  1899  (page 
3755,  Ann.  St  1906),  and  therefore  section 
7897  must  apply  according  to  the  terms  of 
said  section  7900.  Cravens  v.  N.  Y.  Life 
Ins.  Co.,  x48  Mo.  683,  50  S.  W.  519,  63 
L.  R.  A.  SOS,  71  Am.  St  Rep.  628 ;  Smith  t. 
Mut  Ben.  life  ins.  Co.,  173  Mo.  329,  72  S. 
W.  935;  Whittaker  v.  Mut  Life  Ins.  Co.,  133 
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Mo.  App.  684,  114  S.  W.  53;  Klchols  v.  Mut 
Life  Ins.  Co.,  176  Mo.,  loc.  dt  382,  75  S.  W. 
064,  62  li.  B.  A.  657 ;  Burridge  v.  N.  T,  life 
Ins.  Co.,  2U  Mo.  158,  109  S.  W.  560. 

If  the  extended  Insurance  in  this  case  Is 
calculated  according  to  the  terms  of  section 
7887,  the  policy  would  not  be  continued  in 
force  until  February  10, 1908^  the  date  when 
Louis  B.  Leeker  died.  The  uncontradicted 
evidence  of  the  expert  actuary  was  to  the 
effect  that  the  calculation  made  under  said 
section  7897  would  lead  to  the  following  re- 
sults: "The  reserve  on  a  whole  life  policy  for 
$500,  Issued  at  the  age  of  45,  at  the  end  of 
3^  years,  according  to  the  combined  expe- 
rience table  of  mortality  with  4  per  cent  In- 
terest, was  $32.27.  Taking  three-fourths  of 
this  amount  under  said  section  would  leave 
the  sum  of  $24.20.  Deducting  the  indebted- 
ness of  $6.29  from  $24.20,  left  a  balance  of 
$17.91  with  which  to  purchase  term  Insurance 
for  $500.  The  net  single  premium  for  two 
years'  term  Insurance  would  have  been  $13.94, 
while  the  net  single  premium  for  three  years' 
term  insurance  would  have  been  $20.94. 
Therefore,  by  proportion,  the  amount  of  the 
balance,  namely,  $17.91,  purchased  term  in- 
surance for  2  years  and  207  days.  And  after 
February  11,  1907,  the  policy  under  its  pro- 
visions was  no  longer  in  force  and  the  ben- 
efits  thereunder  ceased  at  that  date." 

The  force  of  this  evidence  was  so  conclu- 
sive upon  the  plalntlfte'  case  as  to  lead  their 
attorney  to  make  certain  admissions  In  the 
trial  court  to  the  etTect  that  plaintifFs  did 
not  contend  that  they  obtained  an  extension 
of  term  Insurance  by  reason  of  the  operation 
of  said  statute  In  this  case,  his  admissions 
being  in  these  words:  "I  think  it  may  be 
conceded  that  under  the  nonforfeiture  stat- 
utes of  this  state  the  three  years'  premiums 
would  not  carry  this  policy  beyond  the  date 
of  the  death  of  the  insured.  I  have  taken 
an  opinion  from  the  actuaries  and  I  admit 
that,  because  if  I  didn't  admit  it  we  would 
prove  it  I  have  failed  to  prove  it  because 
It  hasn't  anything  to  do  with  the  merits  in 
this  case.  What  I  stand  on  is,  among  other 
things,  first:  That  the  policy  Itself,  by  its 
own  terms,  carries  it;  that  there  can  be  no 
loan  put  upon  the  policy  which  will  defeat 
it,  because  the  policy  itself  declares  that  the 
benefits  stated  In  the  tables  apply  to  the 
original  sum  insured  only."  Counsel  also 
states  in  his  brief:  "It  was  conceded  in  the 
trial  court,  and  is  still  acknowledged  by  the 
plaintiffs,  that  calculating  the  extended  in- 
surance under  the  nonforfeiture  statute  of 
Missouri,  the  policy  was  not  continued  In 
force  until  the  death  of  the  Insured."  But 
the  appellants  contend  they  are  not  bound 
by  the  terms  of  the  statute,  and  that  there 
is  no  statute  or  decision  in  this  state  pro- 
hibiting the  parties  from  entering  into  a  con- 
tract of  Insurance  which  provides  for  extend- 
ed Insurance  in  excess  of  the  statute.  "If 
the  provisions  of  a  iwUcy  of  life  Insurance, 
in  case  of  a  default  In  the  payment  of  a  pre- 


mium after  two  full  annual  payments  have 
been  paid,  entitle  the  Insured  to  the  uncon- 
ditional commutation  of  the  insurance  effect- 
ed by  It  into  nonforfeitable  insurance  of  a 
value  equal  to  or  greater  than  that  prescrib- 
ed by  the  statute  in  such  case,  that  statute 
has  no  application."  Price  v.  Conn.  Mut 
Life  Ins.  Co.,  48  Mo.  App.  281. 

Whether  the  appellants  were  entitled  to  an 
election  between  the  provisions  of  the  statute 
and  the  terms  of  the  policy  Is  not  necessary 
to  be  determined  in  this  case,  as  the  sequel 
of  this  opinion  will  show,  and  we  will  pro- 
ceed on  the  assumption  that  the  rights  of  the 
parties  to  this  litigation  are  measured  by  the 
provisions  of  the  policy.  Attention  is  there- 
fore directed  to  the  terms  of  the  policy  in  or- 
der to  determine  these  rights.  The  policy 
contains  this  provision  as  to  extended  Insur- 
ance: "Paid-up  Life  Policy  or  Extended  In- 
surance.— ^If  this  policy,  after  being  in  force 
three  full  years,  shall  lapse  or  become  for- 
feited for  the  nonpayment  of  any  premium 
or  any  note  given  for  a  premium  or  loan 
made  in  cash  on  soch  poIi<7  as  security,  or 
of  any  interest  on  such  note  or  loan,  it  may 
be  surrendered  for  a  nonpaitic^tlng  paid- 
up  life  policy  as  specified  in  the  following 
table ;  provided  the  policy  be  legally  surren- 
dered to  the  company  within  three  months 
after  such  lapse  or  forfeiture.  If  this  policy, 
having  lapsed  or  become  forfeited  as  above, 
be  not  surrendered  for  a  paid-up  life  policy, 
the  company  will  write  in  lieu  of  this  policy, 
and  without  any  action  on  the  part  of  the  in- 
sured, a  nonpartlclpating  paid-up  term  poUcy 
for  the  full  amount  Insured  by  this  policy, 
and  to  continue  in  force  for  the  term  indi- 
cated by  the  table  of  extended  insurance  od 
the  third  page  hereof;  provided,  hoteever, 
that  if  there  be  any  indebtedness  to  the  com- 
pany on  account  of  this  policy,  the  amount 
of  such  paid-up  term  policy  shall  be  the 
face  amount  of  this  policy  less  the  amount 
of  such  indebtedness,  and  the  term  for  which 
such  paid-up  term  policy  shall  run  shall  be 
changed  to  that  term  for  which  the  full  re- 
serve value  of  this  iwlicy,  computed  by  the 
American  Experience  Table  of  Mortality  and 
three  per  cent,  interest,  after  deducting  sncb 
indebtedness,  will  carry  the  modified  amount 
at  the  Single  Premium  Intermediate  Term 
rates  of  the  company." 

It  will  be  seen  by  this  provision  that  the 
paid-up  term  policy  is  to  be  calculated  for  the 
full  amount  insured  by  the  policy  provided 
the  premiums  have  been  fully  paid  up  to  tbe 
time,  and  there  is  no  indebtedness  due  from 
the  insured  to  the  company  at  the  time  he 
becomes  entitled  to  such  nonpartlclpating 
paid-up  policy.  In  such  case,  the  term  for 
which  such  honpartldpating  policy  Is  to  run 
Is  provided  for  by  the  table  of  extended  In- 
surance on  the  ttiird  page  of  the  policy  of 
Insurance,  which  table  contains  the  following 
heading:  "Extended  Insurance.  Table  show- 
ing the  length  of  time  the  Insurance  under 
this  policy  will  be  carried  by  the  company 
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from  date  of  lapse  without  farther  payment 
of  premiimiB,  if  application  be  not  made  for 
a  paid-up  life  policy  within  three  months 
from  date  of  lapse,  and  provided  the  policy 
has  been  In  force  for  three  years."  Under 
this  table,  the  insured  was  entitled  to  eztend- 
«d  Insurance  for  8  years  and  249  days.  But 
it  will  be  perceived  that  such  extension  Is 
conditioned  on  the  fact  that  insured  was  not 
at  the  time  of  such  extension  Indebted  to 
the  company  for  the  nonpayment  of  any  pre- 
mium or  any  note  given  for  a  premium  or 
loan  made  in  cash  on  such  policy  as  security. 
It  la  thus  apparent  that  the  right  of  exten- 
sion would  not  be  governed  by  the  first  part 
«f  the  above  provision  quoted  from  the  poli- 
cy. But  the  clause  in  said  provision,  begin- 
ning "provided,  however"  (which  words  we 
have  written  in  Italics),  is  made  especially  to 
apply  to  cases  of  indebtedness  of  the  Insured. 
As  we  have  stated,  on  February  18,  1904, 
the  Insured  borrowed  on  his  policy  by  his 
loan  certlflcate  the  sum  of  $12.58,  which 
amount  was  never  repaid  to  the  company. 
This,  as  we  have  seen,  was  an  Indebtedness 
Incurred  for  two  premium  payments,  and  the 
loan  certlflcate  was  given  for  the  same,  and, 
under  the  terms  of  the  policy,  was  an  In- 
'debtedness  to  the  company  which  was  to  be 
deducted  in  ascertaining  the  period  of  time 
for  which  the  paid-up  term  policy  should 
run.  There  Is  no  evidence  of  any  calcula- 
tion by  any  actuary  or  other  person  showing 
how  long  a  term  of  extension  the  policy 
bolder  would  be  entitled  to  under  the  provi- 
sion of  this  life  policy  in  case  of  this  par- 
ticular amount  of  indebtedness,  and  the  court 
cannot  take  judicial  notice  of  such  facts. 
The  rule,  that  courts  will  take  Judicial  no- 
tice of  ordinary  mathematical  propositions, 
as  well  as  of  scientific  facts  which  univer- 
sal exiierlence  has  rendered  axiomatic,  is  not 
applicable  to  the  ascertainment  of  the  pre* 
«nt  net  value  of  a  life  Insurance  policy,  de- 
pending partly  on  extraneous  facts  and  partly 
on  the  accuracy  of  an  intricate  computation. 
Price  ▼.  C!onn.  Mut  Life  Ins.  C!o.,  supra. 
But  there  Is  sufficient  data  in  the  record  In 
this  case  to  show  that  if  extended  Insurance 
be  calculated  according  to  the  terms  of  this 
policy,  as  contended  for  by  appellants,  such 
«xtended  insurance  would  have  expired  prior 
to  the  death  of  the  insured.  As  shown  by 
-fhe  testimony  of  the  expert  actuary,  the  re- 
serve on  a  whole  life  policy  for  $500,  Issued 
at  the  age  of  45  years,  at  the  end  of  3% 
years,  according  to  the  combined  experience 
table  of  mortality,  with  4  per  cent  inter- 
est, would  be  $32.27.  Deducting  from  this 
amount  the  amount  of  the  loan  certificate 
($12.58) — the  indebtedness  of  the  insured  to 
the  company — ^we  have  a  balance  of  $19.69 
'vrith  which  to  purchase  term  Insurance  un- 


der the  terms  of  the  policy.  The  actuary 
further  testified  that  the  net  single  premium 
for  three  years'  term  Insurance  would  be 
$20.94,  a  sum  greater  than  $10.69.  Hence, 
the  extension  must  have  been  less  than  three 
years.  So  that,  giving  the  policy  holder  a 
calculation  of  4  per  cent  interest  instead  of 
3  per  cent  as  provided  by  the  policy,  under 
the  terms  of  the  policy  for  extended  Insur- 
ance, such  term  Insurance  would  have  expir- 
ed prior  to  July  19,  1907,  whereas  the  Insur- 
ed died  on  February  10,  1908. 

Another  contention  of  appellants  is  that 
the  company  cannot  deduct  this  Indebtedness 
of  $12.58  In  computing  the  extended  insur- 
ance because  the  beneficiaries  did  not  Join  in 
the  application  for  a  loan,  and  that  the  com- 
pany will  not  be  permitted  to  deprive  them 
of  their  vested  rights  without  their  consent 
The  authorities  cited  by  counsel  to  sustain 
this  state  the  generally  recognized  proposi- 
tion that  neither  the  Insured  alone  nor  the 
insured  and  the  company  acting  together  will 
be  permitted  to  change  the  beneficiary  in  the 
policy  where  a  privilege  of  change  is  not  ex- 
pressly reserved.  It  is  certainly  difficult  to 
see  what  bearing  such  authorities  can  have 
upon  the  case  at  bar.  Granting  that  the  ap- 
pellants, as  beneficiaries,  had  a  vested  right 
in  the  policy,  their  right  was  necessarily 
subject  to  the  terms  of  the  contract  since 
such  right  depended  upon  the  contract  As 
already  pointed  out  by  the  terms  of  the  pol- 
icy the  insured  was  permitted  to  obtabi  a 
loan  on  this  policy,  and  the  evidence  shows 
that  the  provisions  of  the  policy  were  fol- 
lowed in  this  case.  The  terms  of  the  policy 
further  permitted  the  company  to  deduct  any 
indebtedness  so  occasioned  from  the  reserve 
value  of  the  policy  in  calculating  the  extend- 
ed Insurance.  Does  it  He  In  the  mouths  of 
the  beneficiaries  in  this  case  to  complain  of 
a  loan,  the  proceeds  of  which  were  applied 
in  keeping  alive  the  policy?  The  case  cited 
by  the  appellants  of  Webb  t.  Missouri  State 
Life  Ins.  Ck).,  134  Mo.  App.  576,  115  S.  W. 
481,  defeats  appellants'  contention,  since  It 
holds  that  where  the  policy  contained  a  pro- 
vision authorizing  the  deduction  of  any  In- 
debtedness owing  by  the  insured,  this  provi- 
sion will  be  in  force  although  the  beneficiary 
In  the  policy  Is  the  wife,  and  although  she 
In  no  way  Joined  In  the  creation  of  the  in- 
debtedness, and  in  spite  of  section  7895,  Rev. 
St  1889  (page  3749,  Ann.  St  1906),  to  the  ef- 
fect that  policies  of  Insurance  expressed  to 
be  for  the  benefit  of  the  wife  of  the  Insured 
should  Inure  to  her  benefit  independent  of 
the  creditors  of  the  husband. 

From  these  considerations,  it  necessarily 
follows  that  the  Judgment  of  the  trial  court 
was  for  the  right  party  and  it  is  hereby  af- 
firmed.   All  concur. 
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STATE  er  rel.  PROSECUTING  ATTORNEY 

OF  SALINE  COUNTY  v.  BUSSE  et  aL 

(Kansas    City    Court    of    Appeals.      Missouri. 

Feb.  13,  1911.) 

Dedication  (§  44*)— Acts  Constitutino. 

Where  the  owner  of  land  through  which  a 
road  was  located  threw  it  open  for  public  use 
in  18T0,  and  in  1873  or  1874  changed  its  loca- 
tion and  built  fences  on  each  side,  and  the 
road  was  used  as  such  from  that  time  on  until 
1908,  being  worked  by  the  road  overseers  dur- 
ing the  early  years,  and,  though  tbe  fences 
were  decayed  in  most  places,  there  remained 
enough  of  them  to  indicate  where  the  original 
space  was  left  for  the  road,  it  sufficiently  ap- 
peared that  the  road  was  dedicated  to  public 
use  and  accepted,  and  was  sufficiently  located 
and  continuously  used,  so  that  an  obstruction 
thereof  by  adjoining  owners  could  be  enjoined 
as  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {§  85-87;  Dec.  Dig.  {  44.*] 

Appeal  from  Circuit  Court,  Saline  County; 
Samuel  Davis,  Judge. 

Action  by  tlie  State,  on  the  relation  of  the 
Prosecuting  Attorney  of  Saline  County, 
against  George  Busse  and  others.  Judgment 
for  relator,  and  defendants  appeal.    Affirmed. 

A.  F.  Rector  and  D.  D.  Duggins,  for  appel- 
lants. Joshua  Barbee  and  Robert  M.  Rey- 
nolds, for  respondent. 

BROADDUS,  P.  J.  This  Is  an  Injunction 
suit  by  tbe  state,  at  the  relation  of  the  pros- 
ecuting attorney  of  Saline  county,  to  abate 
a  nuisance  upon  a  public  road  and  to  re- 
strain defendants  from  maintaining  tbe 
same.  The  road  Is  described  as  follows: 
Beginning  at  the  center  of  section  22,  town- 
ship 5,  range  19,  In  said  county,  running 
thence  west  along  the  center  line  east  and 
west  of  said  section  a  distance  of  one-fourth' 
of  a  mile  more  or  less,  to  the  northeast 
comer  of  the  northwest  corner  of  the  south- 
west quarter  of  said  section  22;  thence 
along  the  east  side  of  the  said  northwest 
quarter  of  the  southwest  quarter  of  said  sec- 
tion ;  thence  in'  a  direct  line  west  along  the 
south  side  of  said  tract  of  27  acres,  and 
along  the  south  side  of  said  north  27  acres, 
more  or  less,  of  tbe  northeast  quarter  of  the 
southeast  quarter  of  section  21,  township  50, 
range  19,  to  the  Intersection  of  another  pub- 
lic road  running  north  and  south  through 
said  section  21  at  the  southwest  corner  of 
said  northeast  quarter  of  said  southeast 
quarter.  The  road  was  not  laid  out  by  the 
authority  of  the  county  court,  but  it  is  the 
contention  of  the  state  that  it  was  dedicated 
as  a  public  road  by  the  owners  of  the  land. 

It  ap{}ear8  from  the  evidence  that  In  about 
tbe  year  1870  the  Thornton  family,  who  own- 
ed the  land  through  which  the  road  Is  locat- 
ed, threw  It  open  for  the  use  of  the  public. 
In  1873  or  1874  its  location  was  changed  by 
the  owners,  and  a  fence  built  by  them  on 
each  side,  leaving  a  space  for  travel  30  feet 
in  width.    The  testimony  of  a  number  of  wit- 


nesses, some  of  whom  were  the  descendants 
of  the  Thorntons  who  fenced  this  space, 
was  that  tbe  road  was  used  as  such  continu- 
ously from  that  time  on  without  lnterrui>- 
tlon,  until  the  28th  day  of  April,  1908.  when 
it  was  closed  up  by  the  defendants.  Durlug 
the  early  years  after  it  was  so  opened.  It  was 
worked  by  the  road  overseers,  but  has  not 
been  since  the  adjoining  land  came  into  the 
possession  of  the  defendants,  although  some 
work  was  done  on  it  by  private  IndlvidnaU 
in  about  1880.  There  is  some  evidence  that 
defendants,  at  some  time  after  they  became 
the  owners  and  took  possession  of  the  ad- 
Joining  lands  on  each  side,  erected  gates  at 
both  ends  of  the  road,  but  that  the  public 
continued  to  use  It  for  travel.  In  the  course 
of  time  the  fences  decayed  In  most  places, 
but  there  was  still  enough  of  them  left  to  in- 
dicate where  the  original  space  of  30  feet 
In  width  was  left  for  the  road.  In  1892  the 
defendants  petitioned  the  county  court  to 
vacate  it,  but  for  some  reason  or  other  the 
petition  was  not  granted.  The  evidence  of 
defendants  tends  to  show  that,  after  they 
moved  upon  the  surrounding  lands,  the  trav- 
eled space  narrowed  down  to  such  an  extent 
that  it  did  not  conveniently  admit  of  the 
passage  of  teams;  but  all  of  the  testimony, 
including  that  of  defendants,  showed  that 
the  road  was  used  for  travel  more  or  less 
by  the  public  up  to  the  day  on  which  defend- 
ants closed  it.  The  court  rendered  Judgment 
abating  the  nuisance,  and  enjoined  defend- 
ants from  the  further  maintaining  of  the 
fences  which  obstructed  tbe  passage  on  said 
road.    The  defendants  appealed. 

The  contention  of  the  appellants  is  that  tbe 
facts  do  not  show  a  dedication  of  the  road 
to  public  use.  They  rely,  to  sustain  their 
position,  upon  the  holding  in  Vossen  v.  Dau- 
tel,  116  Mo.,  loc.  clt.  384,  22  S.  W.  734;  but, 
as  the  facts  there  showed  that  the  proprie- 
tor opened  out  the  way  over  his  own  uninclos- 
ed  timber  lands  for  his  own  convenience,  the 
court  held  It  was  not  a  dedication  for  public 
use.  The  case  has  no  bearing  on  the  ques- 
tion here.  Other  cases  cited  by  appellants 
are  equally  Inapplicable. 

The  appellants  Invoke  the  protection  of 
section  9C94,  Rev.  St.  1899  (Ann.  St  190C, 
p.  4421);  but  said  section  refers  to  roads 
that  have  been  opened  by  order  of  the  coun- 
ty court,  in  which  there  were  Irregularities 
in  the  proceedings,  and  where  there  had  been 
nonuser  for  10  consecutive  years.  And  sec- 
tion 9472  (page  4347)  refers  in  part  to  roads 
established  solely  by  dedication  or  public- 
user,  which  provides  that :  "No  lapse  of  time 
shall  divest  tbe  owner  of  his  title  to  his  land, 
unless,  in  addition  to  the  use  of  tbe  road  by 
the  public  for  the  period  of  ten  consecutive- 
years,  there  shall  have  been  public  money 
or  labor  expended  thereon  for  such  period." 
Neither  of  these  sections  has  any  particular 
bearing  on  the  question,  as  it  was  snffldent- 
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ly  shown  that  labor  was  expended  on  the 
road  in  qaestlon.  And  the  latter  section 
would  have  no  bearing  on  the  question,  as  it 
was  first  enacted  in  1887,  at  which  time  the 
road  had  been  in  use  by  the  public  previous- 
ly for  10  consecutive  years.  Slices  v.  Rail- 
road.  127  Mo.  App.,  loc.  cit  333,  106  8.  W. 
700. 

The  road  is  sufficiently  located,  and  the 
evidence  is  overwhelming  that  it  was  dedi- 
cated to  public  use  by  the  owners  of  the  land, 
and  accepted  by  the  public  as  such,  and  has 
been  In  continuous  use  as  such  up  to  the 
time  it  was  obstructed  by  defendants. 

It  Is  further  contended  tliat  the  description 
in  the  decree  does  not  correspond  to  that  giv- 
en in  the  petition;  but  we  hold  that  it  is 
substantially  the  same. 

Affirmed.    All  concur. 


EDMNG-ADCOCK   REAL   ESTATE  CO.   v. 
THOMPSON  et  al. 


(Kansas  City  Court  of  Appeals. 
Feb,  13,  1911.) 


Missouri. 


Appxai.  and  Erbob  (I  1067*)— Habmless  Eb- 

BOB — InSTBUCTIONS  TO  JUBT. 

In  an  action  on  a  note  given  to  a  broker 
for  commissions  in  effecting  an  exchange  of  real 
estate,  in  which  defendant  claimed  that  plain- 
tiff was  Improperly  acting  for  tioth  parties, 
without  defendant's  knowledge,  the  testimony 
as  to  whether  defendant  knew  that  plaintiff  was 
80  acting  being  conflicting,  arror  in  refusing  an 
instruction  that  the  harden  was  on  the  defend- 
ant to  show  lack  of  such  knowledge  cannot  be 
treated  as  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4229;   Dec.  Dig.  i  1067.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  John  G.  Park,  Judge. 

Action  by  the  Edling-Adcock  Real  Estate 
Company,  a  corporation,  against  C.  A.  Thomp- 
son and  another.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and  re- 
manded. 

C.  A.  Edllng,  for  appellant  W.  W.  Calvin, 
for  respondents. 

BROADDUS,  P.  J.  This  Is  a  suit  to  recov- 
er on  a  promissory  note  executed  by  defend- 
ants and  payable  to  plaintiff,  dated  June  2s, 
1906,  due  in  30  days  after  date.  The  defend- 
ants resisted  payment  on  the  ground  that  it 
was  without  consideration. 

The  facts  disclosed  by  the  evidence  are: 


That  plaintiff  while  engaged  as  a  real  estate 
broker  acted  as  agent  for  the  defendant  C. 
A.  Thompson  In  procuring  an  exchange  of  his 
property  for  that  of  a  man  by  the  name  of 
Doty,  and  it  is  also  admitted  by  plaintiff  at 
the  same  time  that  be  was  the  agent  also  of 
said  Doty.  After  the  exchange  bad  been 
made,  J.  T.  Edllng,  plalntlflTs  agent,  accord- 
ing to  the  testimony  of  the  defendant,  said: 
"Now,  Mr.  Thompson,  let  us  settle  this  com- 
mission business."  That  he  said  In  reply  that 
he  did  not  understand  he  was  to  g;ive  any 
commission,  as  he  supposed  that  plaintiff  was 
handling  the  deal  on  the  part  of  Mr.  Doty. 
Edllng  said:  "I  expect  a  commiasion  out  of 
each."  And  that  he  finally  said:  "If  you 
don't  pay  me  a  commission,  I  won't  get  any- 
thing." Not  having  the  money,  he  gave  the 
note  in  question.  Doty  testified  that  he  paid 
Edllng,  the  plaintiff's  agent,  as  commission 
for  bis  services  in  the  matter  $250,  and  that 
he  did  not  know  during  the  time  in  which 
the  negotiations  were  pending  that  plaintiff 
was  acting  for  the  defendant 

After  the  note  was  introduced  in  evidence, 
Edllng  was  introduced,  and,  after  testifying 
that  the  signatures  to  the  note  were  those  of 
defendants  and  that  it  had  not  been  paid,  he 
was  cross-examined  by  the  defenddnt  He 
admitted  that  he  was  as  agent  of  plaintiff 
acting  for  both  inrtles  In  the  deal;  and  that 
he  notified  each  that  be  was  acting  as  agent 
for  the  other. 

The  plaintiff  asked  the  court  to  instruct 
the  Jury,  the  practical  effect  of  which  was 
that  the  burden  of  proof  was  on  defendants 
to  show  to  the  satisfaction  of  the  Jury  by  a 
preponderance  of  the  evidence  tliat  defend- 
ant Thompson  and  Doty  were  not  aware  of 
the  fact  that  plaintiff  was  acting  as  agent 
for  both  of  them  in  the  transaction.  Other 
instructions  were  given,  but  we  do  not  think 
they  were  objectionable.  The  Jury  returned 
a  verdict  for  the  defendants.  Plaintiff  ap- 
pealed from  the  Judgment. 

The  court  committed  error  in  the  refusal 
of  said  Instruction.  Respondent  Insists,  as 
a  different  result  could  not  have  been  reason- 
ably expected,  the  cause  should  be  affirmed. 
It  is  not  for  us  to  say  what  the  verdict  of 
the  Jury  would  liave  been  liad  they  been  prop- 
erly instructed.  The  error  was  not  merely 
technical,  but  of  a  most  suostantlal  char- 
acter. 

Reversed  and  remanded.    All  concur. 
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TBWKSBDRT  r.  MHTEOPOLITAN  ST. 
BY.  CO. 

(Kansas  City  Conrt  of  Appeals    Missouri. 
Feb.  IS,  19U.) 

1.  Masteb  and  Sbbtant  ({  286*)  — Stbebt 
Railways  —  INJUBT  to  Conduotob  — Jubt. 
Questions— Neglioence. 

Whether  a  street  railway  company  was 
negligent  in  maintaining  a  pole  near  the  trade 
held,  under  the  evidence,  a  jury  question,  in  an 
action  for  injury  to  a  conductor  struck  by  the 
pole. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1010-1050;  Dec.  Dig.  | 
286.»] 

2.  Mastbb  and   Sbbtant  (|  289*)  — Stbeet 

BAILWATS— INJTJBT    TO     CONDUOTOB  —  JUBT 

Questions— Oontbibutobt  Neolioenck. 
Whether  a  street  railway  conductor,  struck 
by  a  pole  near  the  track  while  leaning  out  of 
the  car,  was  negligent,  held  under  the  evidence, 
a  Jury  question. 

[E/d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  1080-1132;  Dec.  Dig.  { 
289.*] 

3.  Mastsb  and  Sebtant  (§  288*)  — Stbeet 
Railways — Injuby  to  Conduotob— Juby 
Question— Assumption  of  Risk. 

Whether  a  street  railway  conductor  assum- 
ed the  risk  of  being  struck  by  a  pole  near  the 
track  while  performing  a  duty  had,  under  the 
evidence,  a  jury  question. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  28&*] 

4.  Tbial  (J  296*)— Instbuotionb— CoNSTBUc- 

TION. 

Particular  instructions  are  not  reversible 
error,  where,  on  considering  all  the  instruc- 
tions, the  jury  could  not  have  been  misled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dte.^§8  705-713,  715,  716,   718;    Dec  Dig.   | 


Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  James  H.  Slorer,  Judge. 

Action  by  Simeon  Tewksbury  against  the 
Metropolitan  Street  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

John  H.  Lucas,  Jos.  S.  Brooks,  and  Boyle 
&  Howell,  for  appellant  Botsford,  Death- 
erage  &  Creason,  for  respondent 

EIXISON,  J.  Plaintiff  was  an  employe 
of  the  defendant  as  a  conductor  on  one  of 
Its  street  railway  cars.  He  was  Injured 
while  In  sucb  service,  and  brought  tbls  ac- 
tion for  damages.  He  recovered  Judgment 
In  the  trial  conrt 

It  appears  that  defendant's  street  railway 
is  operated  by  electricity,  and  that  what  is 
called  a  trolley  pole,  extending  to  the  over- 
bead  wire,  has  a  rope  reaching  from  the  end 
of  the  pole  to  the  rear  vestibule,  where  it  la 
tied  to  the  car.  This  rope  would  sometimes 
get  loose,  or  would  hang  so  loosely  that  It 
would  be  blown  by  the  wind  around  on  the 
side  of  the  vestibule,  and  get  In  the  way  of 
incoming  or  outgoing  passengers,  and  it  was 
the  duty  of  conductors  to  go  to  tbe  door 
or  opening  In  the   vestibule  and  throw  it 


around  the  end  of  tbe  car,  so  that  it  would 
hang  In  the  rear.  The  electric  wires  were 
supported  by  Iron  poles  on  each  side  of  the 
track,  and  the  charge  of  negligence  is  that 
at  tbe  point  where  plaintiff  was  hurt,  these 
were  placed  too  close  to  the  track — so  close 
that  it  was  unsafe  and  dangerous  for  one 
to  lean  out  from  the  car  while  in  motion. 

The  evidence  showed  that  the  distance  of 
the  Iron  pole  from  a  passing  car  is  17  or  18 
inches.  It  further  showed  that,  while  the 
car  was  running  north  on  the  east  track, 
plaintiff  observed  that  the  rope  had  gotten 
around  onto  the  east  side  of  tbe  vestibule, 
and  he  took  bold  of  it,  leaned  out  with  bla 
head  and  body,  so  as  to  be  able  to  throw  It 
around  the  end  of  the  roof  of  the  car  to  Its 
proper  position.  While  so  engaged,  bting 
rapidly  carried  by  the  running  car,  his  head 
and  shoulder  struck  one  of  these  upright 
Iron  poles  with  such  force  as  to  knock  him 
from  the  car  and  Inflict  serious  and  perma- 
nent injury. 

The  defense  may  be  said  to  be  twofold: 
Contributory  negligence,  and  assumption  of 
risk.  The  evidence  showed  that  plaintiff  had 
t)eeu  In  defendant's  service  as  a  conductor 
for  nearly  a  year.  He  had,  of  course,  seen 
the  poles  and  observed  their  i>ositlon;  but 
It  had  not  occurred  to  blm  that  they  were 
in  dangerous  proximity.  He  was  endeavor- 
ing to  throw  the  rope  around  the  end  of  tbe 
car  in  the  way  all  of  the  conductors  on  the 
line  did  it.  "It  was  tbe  way  I  bad  always 
done  it,  and  tbe  way  I  was  Instructed  by  the 
man  that  learned  me." 

The  trial  court  was  right  In  concluding 
that  tbe  questions  of  defendant's  negligence 
and  plalntUTs  contributory  negligence  and 
assumption  of  risk  were  for  tbe  determina- 
tion of  the  Jury.  Neither  appeared  so  clear 
and  indisputable  as  to  authorize  a  decla- 
ration as  a  matter  of  law.  Murphy  ▼.  Ball- 
way  Co.,  116  Mo.  Ill,  21  S.  W.  862;  Toung 
T.  OU  Co.,  185  Mo.  634,  84  S.  W.  929 ;  Lee 
v.  Railway  Co.,  195  Mo.  400,  92  S.  W.  614. 
The  first  of  these  cases  is  much  like  the 
one  under  consideration.  There  an  engineer 
got  out  of  his  cab  onto  the  side  of  tbe  ten- 
der and  was  attempting  to  tighten  a  nut, 
so  as  to  stop  a  leak.  As  the  train  passed 
over  a  road  crossing,  he  struck  the  end  of  a 
cattle  guard  fence  and  was  knocked  off.  He 
knew  tbe  way  the  fences  were  built,  but  had 
not  had  his  attention  called  to  their  danger. 
It  was  held  that  the  question  of  negligence 
on  the  part  of  the  railway  company  and  con- 
tributory negligence  and  assumption  of  risk 
on  the  part  of  the  engineer  were  for  the 
jury. 

The  same  view  is  taken  in  similar  cases 
arising  In  the  courts  of  other  states.  Whip- 
ple V.  Railway  Co.,  19  B.  I.  687,  35  Atl.  305, 
61  Am.  St  Rep.  796 ;  Railway  Co.  v.  Davis, 
92  Ala.  300,  9  South.  252,  25  Am.  St  Bep.  47; 
Railway   Co.   v.   ManseU,   138  Ala.  648,  36 
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Soutli.  459;  Nugent  T.  Railway  Oo.,  80  Me..| 
62,  12  AU.  797,  6  Am.  St  Rep.  151 ;  Kearns 
T.  Railway  Co.,  66  Iowa,  599,  24  N.  W.  231 ; 
RaUway  Co.  r.  Russell,  91  lU.  298,  33  Am. 
Rep.  54 ;  Railway  Co.  v.  Thompson,  210  111. 
228,  71  N.  E.  328.  These  cases  involve  ob- 
structions, such  as  telegraph  poles  and  the 
like,  so  near  the  track  as  to  cause  injury 
to  employes.  They  afford  ample  support  to 
the  mllng  of  the  trial  court 

Criticism  is  made  of  plalntltTs  first  and 
sixth  instructions,  but  we  think  It  not  well 
founded.  The  first  one  does  not  assume 
things  In  issue;  nor  does  the  sixth.  When 
the  latter  is  read  in  connection  with  the 
seventh,  it  will  be  seen  that  the  Jury  could 
not  have  been  misinformed^  misled,  or  con- 
fused. And,  when  all  the  Instructions  are 
cousldeied.  there  is  no  room  left  for  a  sup- 
position that  the  Jury  was  not  given  a  full 
understanding  of  the  Issues  involved. 

The  Judgment  Is  affirmed.    All  concur. 


SMITH  T.  WRIGHT  et  al. 

(Kansas  City  Court  of  Appeals.     MissourL 

Jan.  30,  1911.    Rehearing  Denied  Feb. 

13,  1911.) 

1.  Attobnet  and  Client  (|  177*)— Lien  of 

ATrOKNET. 

An  attorney  who  brings  an  action  as  at- 
torney of  record  and  an  attorney,  employed  by 
the  attorney  of  record  for  the  client  and  by  bis 
aathority,  to  assist  during  the  progress  of  the 
case,  are  both  within  the  statute  giving  an 
attorney  a  lien  for  his  fee. 

[EM.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  |  386;   Dec.  Dig.  f  177.*] 

2.  Attobney  and  Client  (J  177*)— Lien  of 
Attobnet. 

Where  an  attorney  employed  by  a  client  to 
prosecute  a  suit  for  a  contingent  fee,  employed 
for  himself  and  not  as  a^ent  of  the  client,  an- 
other attorney  to  assist  in  the  trial,  the  latter 
attorney  bad  no  lien  for  his  fee  under  the 
statute. 

[Bd.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {  386;  Dec.  Dig.  §  177.*] 

3.  Attobnet  and  Client  (§  158*)— Compen- 
sation—Natcbe  OF  Rehedt. 

An  attorney,  employed  by  the  attorney  of 
record  on  his  own  behalf  and  not  as  agent  of 
the  client,  who  had  agreed  to  pay  the  attorney 
of  record  only  a  contingent  fee,  may  not  sue 
in  equity  for  his  compensation,  but  must  resort 
to  an  ordinary  action  at  law  against  the  attor- 
ney of  record. 

[E3d.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {  361;  Dec.  Dig.  (  158.*] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty;  Herman  Brumback,  Judge. 

Action  by  Richard  J.  Smith  against  George 
W.  Wright  and  another.  From  a  Judgment 
sustaining  a  demurrer  to  the  petition,  plain- 
tiff appeals.    Affirmed. 

E.  S.  Herider,  for  appellant  Sutton  & 
Sutton,  Geo.  H.  English,  Jr.,  John  H.  Lucas, 
and  Douglass  &  Watson,  for  respondents. 


ELLISON,  J.    Antbanette  Heinzle  was  a 
minor.     She   was  injured  In   Kansas  City 
while  a  passenger  on  the  Metropolitan  Street 
Railway.     She  brought  an  action  for  dam- 
ages through  her  "next  friend."    Defendant 
George  W.  Wright  was  employed  as  attorney 
by  the  next  friend,  to  prosecute  the  suit  and 
a  Judgment  of  $10,000  was  recovered  which 
was  affirmed  on  appeal;  the  accumulated  in- 
terest pending  the  appeal  making  the  total 
Judgment  $12,203.83.     The  contract  between 
Wright  and  the  next  friend  was  in  writing, 
and  provided  that  he  should  receive  a  con- 
tingent fee  of  one-half  of  Whatever  sum  was 
recovered  from  the  street  railway  company. 
After  the  action  was  begun,  and  while  It  was 
pending  in  the  trial  court  Wright  verbally 
employed  the  plaintiff  to  assist  him  In  the 
case,  agreeing  to  pay  taim  for  his  services 
one-third  of  the  fee  he,  Wrifeht  was  to  re- 
ceive, which  would  be  one-third  of  one-half 
of  the  Judgment  if  any  was  recovered.    When 
the  Judgment  was  affirmed,  the  Metropolitan 
Street  Railway  paid  all  but  $1,200  of  the 
amount  and  the  plaintiff,  through  her  next 
friend,  and  with  the  approval  of  the  probate 
court,  accepted  one-half  of  the  total  amount 
thereof  as  In  full  of  her  interest.     Wright 
received  the  balance,  except  the  $1,200  Just 
mentioned,  as  his  fee  under  the  contract  but 
refused  to  pay  one-third  thereof  to  this  plain- 
tiff alleged  to  amount  to  $1,120.     Plaintiff 
thereupon  Instituted  this  proceeding  In  equi- 
ty, by  petition  in  three  counts,  alleging,  in 
substance,  the  foregoing  facts,  to  restrain  the 
street    railway    company    from    paying   the 
$1,200  to  Wright  and  seeking,  in  one  count, 
to  enforce  an  attorney's  lien  for  his  claim. 
In  another  count  he  asks  to  be  declared  "the 
equitable  assignee  of  the  attorney's  lien  pos- 
sessed and  enjoyed  by  defendant  Wright" 
In  the  remaining  count  he  asks  to  be  made 
the  equitable  assignee  of  Wright's  lien,  and 
that  he  have  "an  equitable  lien,"  and  that 
the  money  yet  in  the  hands  of  the  street 
railway  "be  sequestered  and  appropriated  to 
the  payment  of  his  fees."    The  names  of  oth- 
er attorneys  appear  in  plaintiff's  bill,  but 
without  explanation  of  how  or  why;    and 
there  Is  likewise  some  discrepancy  in  the 
share  stated  to  be  agreed   to   be  paid   to 
Wright  and  to  plaintiff  and  the  amount  re- 
ceived by  the  former  and  claimed  by  the 
latter ;  but  this  in  no  wise  affects  the  ques- 
tion presented,  and  is  therefore  of  no  conse- 
quence.    The  street  railway  company,  An- 
tbanette Heinzle,  and  her  next  friend,  and 
one  William  B.  Sutton,  said  to  claim  some 
Interest    somewhere   in    the   matter,    were 
Joined  as  formal  defendants  with  Wright 
Defendant  Wright  demurred  to  the  petition 
on  the  ground  that  it  falls  to  state  a  cause  of 
action.    The  trial  court  sustained  the  demur- 
rer. 
The  question  presented,  upon  which   we 
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must  place  oar  decision,  Is  this:  A  party  em- 
ploys an  attorney  to  prosecute  a  suit  for  dam- 
ages, agreeing  to  pay  bim  for  bis  servi<:es  a 
certain  contingent  fee  or  per  cent  of  the 
amount  recovered.  That  attorney  for  him- 
self and  not  as  agent  for  bis  client,  employs 
another  attorney  to  assist  bim,  agreeing  to 
pay  him  a  certain  part  of  bis  contingent  fee. 
A  Judgment  is  recovered.  Does  the  statute 
providing  for  attorneys'  liens,  authorize  the 
assistant  attorney  to  enforce  a  lien  for  Us 
Interest? 

It  has  been  said  that  only  the  attorney 
who  brings  the  action  as  attorney  of  record 
can  have  a  lien  for  his  fee;  but  that  cannot 
apply  to  ordinary  conditions  of  the  present 
day,  and  we  are  satisfied  that  an  attorney, 
either  at  the  beginning  or  during  the  progress 
of  the  case,  is  within  the  purpose  and  protec- 
tion of  the  statute.  Jaclcson  y.  Clopton,  6C 
Ala.  29;  Balsbaugh  v.  Frazer,  19  Pa.  95,  9a 
And  such  assistant  may  ejaforce  such  lien  un- 
der the  statute,  though  he  was  employed  by 
the  principal  attorney  if  the  latter  made  tb« 
employment  for  the  client  and  by  his  authori- 
ty.   Such  were  the  cases  of  Harwood  t.  La 


Grange,  13T  N.  Y.  538,  32  N.  B.  1000;  People 
T.  Pack,  115  Mich.  669,  74  N.  W.  183,  and 
others.  But  neither  of  these  instances  i» 
this  case.  Here,  tbere  is  no  pretense  of  em- 
ployment by  the  client  The  employment 
claimed  was  by  the  original  attorney  on  his 
own  account,  the  compensation  to  I>e  paid  by 
liim.  No  case  has  been  cited  which  aifords 
any  ground  for  the  proposition  that  an  at- 
torney may  employ  assistant  counsel  in  bis 
own  betuilf  with  the  result  ttuit  the  assist- 
ant will  have  a  statutory  lien  on  the  prin- 
cipal attorney's  fee.  The  statute  does  not 
contemplate  such  condition  of  case.  The  stat- 
ute stands  for  a  lien  to  secure  a  fee  from  a 
client  who  has  a  cause  of  action,  and  not  on» 
due  from  one  attorney  to  another. 

Referring  again  to  the  two  other  counts  In 
plalntllTs  petition^  we  cannot  see  any  ground, 
in  the  way  contemplated  by  those  counts^ 
for  permitting  a  proceeding  in  equity  to  sup- 
plant the  ordinary  action  at  law  for  the  or- 
dinary legal  claim  which  plaintiff  has  against 
Wright. 

We  are  satisfied  the  judgment  should  be 
affirmed.    All  concur. 
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Ex  parte  McFARDANR 

<Court  of  Criminal  Appeals  of  Texas.    Feb.  8, 
1911.) 

Habeas  Cobpus  (I  113*)— Appeal  and  Ebrob 

— FINAL   JUDOIIENT. 

An  order,  amending  an  original  order  di- 
recting the  issuance  of  a  writ  of  habeas  cor- 
pus, by  directing  the  return  of  the  writ  to  the 
district  court  of  another  county  than  the  one 
specified  in  the  original  order,  is  not  appealable, 
*a  the  order  is  only  an  interlocutory  one. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  f  113.*J 

Appeal  from  District  Court,  Galveston 
County;   Clay  S.  Brlggs,  Judge. 

Earl  McFarlane  was  indicted  for  murder. 
A  writ  of  habeas  corpus  was  Issued  on  his 
Application,  and  from  an  order  amending  the 
original  order  for  the  writ,  he  appeals.  Ap- 
peal dismissed. 

See,  also,  129  S.  W.  610. 

Marsene  Johnson,  for  appellant  C.  E. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 


HARPER,  J.  Relator  was  indicted  in 
nnrris  county,  Tex.,  charged  with  the  offense 
of  murder.  Ball  was  refused  on  application 
filed.  Subsequently,  on  relator's  application 
for  a  change  of  renne,  the  case  was  trans- 
ferred to  Galveston  county.  At  the  first 
term  of  court  in  Galveston  county  the  case 
was  continued,  on  motion  filed  by  the  state. 
Itelator  then  applied  for  a  second  writ  of 
habeas  corpus,  which  was  granted  and  made 
returnable  to  the  Tenth  district  court  of 
Galveston  county. 

The  state,  by  her  district  attorney,  filed  a 
contest,  and  requested  the  court  to  vacate 
or  amend  Its  order,  making  the  writ  return- 
able to  the  district  court  of  Harris  county, 
the  county  where  the  offense  is  alleged  to 
have  been  committed,  and  the  county  In 
which  the  indictment  was  returned.  The 
court,  upon  hearing  the  contest,  entered  Judg- 
ment, ordering  that  so  much  of  the  previous 
order  making  said  writ  of  habeas  corpus  re- 
turnable before  the  district  court  of  the 
Tenth  district  of  Galveston  county  be  va- 
cated, and  the  original  order  was  amended  by 
directing  that  the  writ  of  habeas  corpus  is- 
sued in  said  cause  should  be  made  return- 
able before  the  criminal  district  court  in 
Harris  county,  Tex.,  on  January  23d,  the 
court  in  which  the  indictment  was  returned. 

From  this  order  of  the  court,  directing  that 
the  writ  be  made  to  the  criminal  district 
court  of  Harris  county,  this  appeal  is  prose- 
cuted, and  motion  is  made  by  the  Assistant 
Attorney  General  to  dismiss  the  appeal,  on 
the  ground  that  no  final  Judgment  has  been 
entered  on  said  application ;  that  the  order 
made  is  only  an  interlocutory  order. 

In  our  opinion,  the  motion  should  be  sus- 
tained, and  the  appeal  is  dismissed. 


E3x  parte  EPPERSON. 

(Court  of  Criminal  Apneals  of  Texas.    Feb.  15, 
1911.) 

Municipal  Cobpobations  ({  703*)— Police 
Regulations— Pbohibitobt  Obdebs  —  Op- 
eration OF  Automobiles. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art.  430, 
authorizing  a  cit^  to  regulate  backmen,  dray- 
men, omnibus  drivers,  and  drivers  of  baggage 
wagons,  etc.,  a  city  has  no  power  of  prohibi- 
tion, and  therefore  an  ordinance  making  it  un- 
lawful for  any  person  under  the  age  of  16 
years  to  operate  any  antomobile  or  other  motor 
vehicle  upon   the  city  streets  is  invalid. 

[E:d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  f  703.*] 

Application  of  Earl  Epperson  for  a  writ 
of  habeas  corpus.  Applicant  ordered  dis- 
charged from  custody. 

Kennedy  &  Robbins,  for  appellant.  C.  E. 
Lane,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  Is  an  original  ap- 
plication for  writ  of  habeas  corpus.  The  city 
of  Clarksvllle,  organized  under  the  general 
incorporation  laws  of  Texas  as  a  municipal 
corporation,  passed  the  following  ordinance: 
"It  shall  be  unlawful  for  any  person  under 
j  the  age  of  16  years  to  operate  any  automo- 
bile or  other  motor  vehicle  upon  the  streets 
or  ways  of  the  city  of  Clarksvllle" — and  in 
a  subsequent  ordinance  prescribes  a  penalty 
of  not  less  than  $5  nor  more  than  $100. 
There  is  an  agreement  In  the  statement  of 
facts  that  the  city  of  Clarksvllle  had  not  by 
any  ordinance  prescribed  any  manner  or 
means  by  which  a  person's  ability  to  oper- 
ate an  automobile  or  other  motor  vehicle  may 
be  ascertained,  and  the  qualifications  of  the 
driver  of  such  vehicle  are  not  specified  nor 
prescribed  by  the  ordinance.  It  is  further 
agreed  that  the  applicant  Is  15  years  of  age. 

Two  questions  are  presented  to  this  court: 
"First,  the  age  of  the  applicant;  second, 
the  constitutionality  of  the  ordinance  under 
which  the  applicant  was  arrested."  Relat- 
or's contention  is  that  the  ordinance  is  in- 
valid, first,  because  the  city  council  of  the 
city  of  Clarksvllle  had  no  authority,  express 
or  implied,  under  the  general  laws  of  the 
state,  under  which  the  city  Is  Incorporated, 
to  enact  such  legislation;  second,  that,  even 
though  the  city  council  had  authority  to  en- 
act such  legislation,  it  Is  nevertheless  void, 
because  it  Is  an  arbitrary  exercise  of  power, 
Is  discriminatory,  and  In  derogation  of  com- 
mon rights ;  third,  the  ordinance  is  void,  be- 
cause it  prohibits  an  occupation  recognized 
by  the  state  as  lawful  and  conceded  by  the 
public  as  useful  and  remunerative;  and, 
fourth,  the  ordinance  is  unconstitutional  and 
void,  because  It  deprives  persons  of  their 
liberty — that  Is,  the  right  to  follow  a  lawful 
avocatlou  for  the  support  of  life,  as  well  as 
In  pursuit  of  happiness  and  pleasure,  with- 
out due  process  of  law. 
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The  city  of  ClarksrlUe,  being  organized  as' 
a  municipal  corporation  nnder  the  general 
laws  of  the  state,  most  lool^  to  such  law  for 
its  authorlt?  to  act  Article  430,  Sayles' 
Ann.  Civ.  St  1897,  is  as  follows:  "To  U- 
cense,  tax,  and  regulate  taackmeo,  draymen, 
omnibus  drivers  and  drivers  of  baggage  wag- 
ons, porters,  and  all  others  pursuing  like,  oc- 
cupations, with  or  without  vehicles,  and  pre- 
scribe their  compensation,  and  provide  for 
their  protection,  and  malte  it  a  misdemean- 
or for  any  person  to  attempt  to  defraud  them 
of  any  legal  charge  for  services  rendered, 
and  to  regulate,  Ucense  and  restrain  runnerq 
for  railroads,  stages  and  public  houses."  It 
will,  be  noticed  from  the  reading  of  this  at' 
tide  that  the  city  la  limited  in  regard  to  the 
matters  spedfled  to  those  of  regulation.  The 
statute  nowhere  grants  power  to  a  city  coun- 
cil to  prohibit  any  of  the  matters  specified 
in  said  article.  It  is  a  familiar  rule,  and 
tboroaj^y  settled,  that  municipal  corpora- 
tions have  only  such  power  as  may  be  grant- 
ed by  the  Legislature,  unless  otherwise  pro- 
vided in  the  Constitution ;  and  wherever  the 
question  of  grant  of  power  is  at  issue,  the 
grant  will  be  taken  more  strongly  In  favor 
of  the  granting  power  and  against  the  gran- 
tee, where  an  application  of  this  prindple 
is  made  to  munidpal  corporations.  Apply- 
ing this  rule  to  the  statute  quoted,  it  will  be 
observed  that  the  power  of  the  municipal 
corporation,  in  regard  to  the  control  of  mat- 
ters therein  stated,  is  only  one  of  regulation, 
and  not  one  of  prohibition.  Viewed  from 
this  standpoint  of  the  law,' the  ordinance  is 
invalid,  and  must  be  held  void,  and  the  ap- 
plicant discharged  from  custody. 

The  applicant  is  ordered  discharged  from 
custody. 


BAKER  V.  STATS. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  8, 
1911.) 

WxAPONs  (I  17*)— Uklawfullt  Oabbtiro— 

InSTBDOIIOHS. 

It  was  error  to  refuse  to  instruct  that  ac- 
cused did  not  unlawfully  carry  a  weapon,  if  he 
took  it  daring  an  encounter  between  others, 
and  retained  it  only  to  prevent  a  shooting. 

USA.  Notei — For  other  cases,  see  Weapons, 
Dec  Dig.  i  17.  •] 

Appeal  from  District  Court,  Kerr  County ; 
B.  H.  Bnrney,  Judge. 

Will  Baker  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.  Reversed 
and  remanded. 

Lee  Wallace  and  Ben  H.  Kelly,  for  ap- 
pellant O.  B.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

PBBNDBRGAST,  J.  The  defendant  was 
indicted,  under  artide  888  of  the  Penal  Code 
of  1895,  as  amended  by  Acts  1905,  p.  66,  for 
unlawfully  carrying  a  pistol  on  or  about  his 


person.    He  was  not  Indicted,  under  article 
340  of  the  Penal  Code,   for  going  into  an 
assembly  and  having  or  carrying  about  bis        I 
person  a  pistol. 

The  evidence  shows  that  -there  was  a 
dance  at  the  residence  of  J.  S.  Hope,  in  Kerr 
county,  some  time  In  March  or  April,  1910; 
that  the  defendant,  who  lived  about  a  mile 
or  mile  and  a  half  from  Hope's,  took  bb 
family  to  the  dance  in  a  hack;  that  there 
was  considerable  drinking,  and  some  of  the 
attendants  were  drunk,  at  the  dance;  that 
during  the  night  a  fight  occurred  between 
Will  Hope,  who  lived  at  his  father's,  where 
the  dance  was,  and  Will  Morgan,  in  the 
yard ;  that  during  the  fight  a  pistol  was  fired 
two  or  three  times;  that  the  defendant  ran 
out  of  the  house  to  where  WiU  Hope  and 
Morgan  were  fighting,  and  saw  a  ptetol  on 
the  ground,  which  they  were  trying  to  get; 
that  he  ran  up  and  secured  the  pistol,  took 
it  In  the  house  In  his  hand,  and  offoed  It 
to  another  party,  Charles  Orlder,  but  Crlder 
dedlned  to  take  it  It  seems  that  either  a 
short  time  I>efore  this,  or  a  short  time  af to- 
wards, whether  before  or  afterwards  was 
controverted,  Crlder  had  had  trouble  with 
Morgan.  The  evidence  further  disdoses  that 
the  defendant  did  not  leave  the  pistol,  or 
offer  to  leave  it,  with  any  of  the  Hope  fanf- 
ily,  but  carried  it  out  from  the  house  to 
where  his  hack  was.  Either  then,  or  very 
soon  afterwards,  be  hitched  up  his  team, 
put  bis  family  and  a  companion  In,  and, 
hearing  Will  Morgan  coming  out  told  his 
companion  to  drive  on  down  towards  him,  be 
walking  on  ahead  with  the  pistol  still  in  his 
hand;  that  lUs  hack  soon  caught  up  with 
him,  and  he  got  In  and  drove  directly  to  lUs 
home,  carrying  the  pistol  with  him;  that 
the  next  morning'  he  got  on  his  horse  and 
carried  the  pistol  back  to  the  Hopes,  and 
delivered  it  to  Will  Hope,  the  owner.  Be 
also  testified  that,  in  taking  the  jrfstol  in 
the  house  and  offering  it  to  Crlder,  he  want- 
ed to  keep  Will  Morgan  from  getting  it;  that 
he  was  afraid  he  would  take  It  away  from 
him,  as  he  knew  he  had  It ;  that  be  carried 
the  pistol  home  with  him  to  prevail  ttonblev 
and  with  no  other  purpose,  and  had  no  Inten- 
tion to  violate  the  law  by  carrying  it  as 
he  did.  Several  witnesses  testified  that  they 
saw  him  taking  the  pistol  In  his  hand  from 
where  the  fight  occurred  Into  the  house  and 
offering  it  to  Crlder,  and  from  there  taking 
it  out  to  bis  hade. 

The  court  gave  a  general  charge  to  the  Inry 
to  the  effect  that  If  they  I>elleved  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
dtfendant,  at  about  the  time  charged  in  the 
indictment  did  carry  on  or  about  liis  per* 
son  a  pistol,  then  to  find  him  guilty,  etc. 
The  defendant  requested  the  following 
charge :  "If  the  Jury  believe  the  pistol  cfaaig- 
ed  to  have  been  carried  by  defmdant  was 
the  property  of  Will  Hope,  and  that  dtf«id- 
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ant  took  tbe  same  from  the  said  Hope  during 
the  flgbt  or  personal  encounter  between  said 
Hope  and  one  Will  Morgan  on  tbe  night  In 
question  at  the  home  of  said  Hope,  and  did 
8o  for  the  purpose  of  preventing  any  person 
from  getting  shot  or  hurt  with  said  pistol, 
and  that  for  said  purpose  alone,  and  with 
no  Intent  on  defendant's  part  to  violate  the 
law,  defendant  took  the  pistol  off  the  prem- 
ises, and  returned  it  to  said  Hope  next  day, 
they  must  acquit  tbe  defendant"  The  court 
refused  to  give  this  charge. 

Tbe  appellant  properly  assigns  this  as  er- 
ror. Tbe  Assistant  Attorney  General  has 
confessed  that  this  was  an  error,  and  he 
Joins  the  appellant  in  asking  that  the  case 
be  reversed  and  remanded.  It  Is  our  opinion 
that  it  was  error  in  the  court  below  to  re- 
fuse to  give  this  charge,  or  some  such  apt 
charge  as  would  present  this  question  to  the 
Jury  for  their  determination.  Schroeder  v. 
State,  60  Tex.  Cr.  B,  111,  99  S.  W.  1003; 
West  ▼.  State,  21  Tex.  App.  427,  2  S.  W.  810; 
Hangnm  v.  State,  15  Tex.  App.  362. 

Other  errors  are  assigned.  We  deem  It 
unnecessary  to  consider  them.  They  will 
doubtless  not  occur  upon  another  trial.  We 
doubt  if  any  of  tbem,  however,  show  rever- 
fdble  error. 

For  tbe  error  above  pointed  out,  the  case 
is  reversed  and  remanded. 


KING  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  8, 

1.  HOHICIOI   (I  310*)  —  Pboseouxiow  —  Iw- 

BTBUCTION. 

Where,  in  a  proaecntion  for  assault  to  mur- 
der, defendant's  testimony  would  only  make 
him  guilty  of  a  simple  assault,  the  court  should 
have  affirmatively  submitted  to  the  jury  tbe 
question  of  simple  assault 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  658;  Dec.  Dig.  i  310.*] 

2.  CiUMiHAi.  Law   (i  830*)— Ihbtbuotions— 

BXQDEST. 

Where,  in  a  prosecution  for  assault  to 
murder,  ^accused  requested  a  special  charge,  on 
the  rule  that  if  the  jury  had  any  doubt  as  to 
whether  the  assault  was  aggravated  or  sim- 
ple, they  should  give  accused  the  benefit  there- 
of, the  court  should  have  given  a  proper  char^ 
on  the  subject  where  the  evidence  required  it 
though  the  requested  charge  might  not  have 
been  properly  worded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  i  830.*] 

Appeal  from  District  Court,  Shelby  Coun- 
ty;   James  P.  Perkins,  Judge. 

Lovard  King  was  convicted  of  aggravated 
assault,  and  he  appeals.  Reversed  and  re- 
manded. 


Tom  C.  Davis,  for  appellant 
Aflst.  Atty.  Gen.,  for  the  State. 


C.  SI.  Lane, 


HARPER,  J.    Appellant  was  indicted  by 
the  grand  Jury,  diarged  with  assanlt  to  mur- 


der. On  tbe  trial  of  the  case,  tbe  court  gave 
in  charge  only  the  law  applicable  to  ag- 
gravated assault,  and  the  Jury  found  the  de- 
fendant guilty  of  aggravated  assanlf;  and  as- 
sessed his  punishment  at  a  fine  of  $25. 

It  appears  from  the  record  that  appellant, 
prior  to  the  date  he  was  indicted,  had  plead- 
ed guilty  to  simple  assault,  growing  out  of 
the  same  transaction,  and  paid  his  fine,  and 
pleaded  this  in  bar  of  this  prosecution.  We 
have  carefully  read  tbe  testimony  in  this 
case,  with  the  view  of  seeing  whether  or  not 
the  issue  of  simple  assault  was  raised.  The 
state's  witness,  JetT  Owens,  makes  a  clear 
case  of  aggravated  assault,  and  under  his 
testimony  and  that  of  the  other  witnesses 
the  Jury  would  have  been  authorized  to  find 
defendant  guilty  of  that  grade  of  offense. 
But  tbe  testimony  of  tbe  defendant.  In  our 
opinion.  If  true,  would  only  make  bim  guilty 
of  a  simple  assault  and  be  bad  the  right 
to  have  the  question  submitted  to  the  Jury. 
Pearce  v.  State,  37  Tex.  Cr.  R.  643,  40  S.  W. 
806.  The  court  in  bis  charge  did  not  pre- 
sent affirmatively  defendant's  right  to  be  ac- 
quitted, if  they  found  under  tbe  facts  he  was 
guilty  only  of  simple  assault 

The  defendant  asked  a  special  charge.  In 
substance  that  defendant  having  been  pun- 
ished for  a  simple  assault  growing  out  of 
this  transaction,  then,  if  tbe  Jury  found  be- 
yond a  reasonable  doubt  that  defendant  was 
guilty  of  an  assault,  but  bad  a  reasonable 
doubt  as  to  whether  tbe  assault  was  an  ag- 
gravated assault  they  would  acquit  Tbe 
special  charge  requested  may  not  have  been 
properly  worded,  yet  it  called  the  attention 
of  the  court  to  tiie  law  that  if  the  Jury  bad 
any  doubt  as  to  the  degree  of  assault,  wheth- 
er aggravated  or  simple  assault,  the  defend- 
ant should  be  given  the  benefit  of  tbe  doubt. 

Because  of  the  failure  of  the  court  to  sub- 
mit affirmatively  defendant's  theory  of  the 
case,  this  cause  is  reversed  and  remanded. 


BIRD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  8, 
1911.) 

Gbiuinal  Law  (|  1076*)— AppeaI/— Reoogni- 

ZANOE— SuinOIBNOT. 

A  recognizance  on  appeal,  which  does  not 
name  the  court  in  which  accused  was  convicted, 
nor  the  punishment  imposed,  as  required  by 
Code  Cr.  Proc.  1895,  art  887,  does  not  confer 
Jurisdiction  on  the  Court  of  Criminal  Appeals. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law» 
Cent  Dig.  tl  2711-2713;  Dec.  Dig.  i  1076.*] 

Appeal  from  Potter  County  Court;  W.  M. 
Jeter,  Judge. 

Charley  Bird  was  convicted  of  crime,  and 
he  appeals.    Dismissed. 

Reeder  &  Graham,  for  appellant  C  E. 
Lane,  Asst  Atty.  Gen.,  for  tbe  State. 
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HARPER,  J.  The  Assistant  Attorney  Gen- 
«ral  moves  to  dismiss  this  appeal,  on  the 
ground  tnat  tbe  recognizance  Is  not  sufficient 
to  confer  Jurisdiction  upon  this  court,  in  that 
the  same  does  not  name  the  court  In  which 
appellant  was  convicted,  nor  does  it  state  the 
amount  of  tbe  punishment  Imposed  by  the 
verdict  of  tbe  Jury,  as  required  by  article 
887  of  the  Code  of  Criminal  Procedure  of 
1895,  and  decisions  of  this  court  construing 
this  article. 

An  Inspection  of  the  recognizance  shows 
that  it  Is  defective  In  this  respect,  wherefore 
the  motion  of  the  Assistant  Attorney  Gen- 
eral to  dismiss  is  sustained,  and  tbe  appeal 
is  accordingly  dismissed. 


NEWMAN  V.  STATE. 

<Court  of  Criminal  Appeals  of  Texas.    Jan.  IS, 

1911.     On  Motion  for  Rehearing, 

March  1,  1911.) 

1.  Phtsicians  and  Subgeons  (|  6*)— Prac- 
ticing Without  Ahthoritt  —  Cbiminai. 
Prosecution. 

On  a  prosecution  for  practicing  medicine 
withoiit  having  filed  the  required  certificate,  the 
defense  was  that  accused  was  practicing  as  a 
masseur,  and  tbe  court  charged  that  if  defend- 
ant did  not  charge  for  his  services  as  a  masseur, 
or  for  treatment  by  any  method  or  system,  and 
receive  pay  therefor,  he  should  be  acquitted, 
and  that  a  masseur,  in  his  particular  sphere, 
is  not  required  to  secure  a  certificate.  Held, 
that  the  charge  fairly  submitted  the  defense. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  i  6.*] 

On  Motion  for  Rehearing. 

2.  Physicians  and  Surgeons  (§  6*)— Pbao- 
TiciNQ  Without  Auihobitt  —  Cbiminal 
Prosecution. 

On  a  ]^rosecution  for  practicing  medicine 
without  havmg  filed  the  required  certificate,  evi- 
dence held  sufficient  to  sustain  a  finding  that 
defendant  was  treating  disease  by  some  method 
and  charging  therefor. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  iSurgeons,  Dec.  Dig.  i  6.*] 

Appeal  from  Kendall  County  Court;  H. 
Thels,  Judge. 

J.  M.  Newman  was  convicted  of  unlawful- 
ly engaging  in  the  practice  of  medicine 
without  having  filed  tbe  required  certificate, 
and  he  appeals.    Affirmed. 

W.  F.  Hays  and  George  Powell,  for  appe- 
lant. John  A.  Mobley,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  In  this  case  appellant  was 
convicted  In  the  county  court  of  Kendall 
county  of  tbe  offense  of  unlawfully  engaging 
in  tbe  practice  of  medicine  without  first 
having  registered  and  filed  for  record  tbe 
certificate  required,  and  his  punishment  as 
sessed  at  a  fine  of  $100  and  five  days'  im- 
prisonment In  the  county  Jail. 

1.  Appellant's  first  assignment  of  error 
complains  of  the  action  of  the  court  In  over- 
ruling bis  motion  to  quash  the  indictment 


An  Indictment  in  terms  exactly  similar  to 
this  was  passed  on  by  this  court  in  Newman 
T.  State,  124  S.  W.  956,  and  held  to  be  a 
valid  Indictment. 

2.  In  his  second  assignment  of  error  ap- 
pellant Insists  that  one  who  practices  as  a 
"masseur"  is  not  guilty  of  any  offense  under 
Acts  30th  Leg.  pp.  224  to  228,  and  that  the 
facts  are  insufficient  to  sustain  tbe  Judgment 
Whether  or  not  the  facts  are  sufficient  was 
submitted  to  the  Jury  trying  the  cause  nnder 
a  proper  charge,  and  the  Jury  find  against  ai>- 
pellant's  contention.  The  court,  at  the  in- 
stance of  appellant,  gave  the  two  following 
special  charges: 

(1)  "If  you  find  from  tbe  evidence  that 
the  defendant  did  not  charge  for  his  services 
as  a  masseur,  or  for  treatment  by  any  meth- 
od or  system,  and  receive  pay  for  such  treat- 
ment between  the  27th  day  of  May,  1909,  and 
the  2l8t  day  of  June,  1909,  you  will  acquit 
him,  and  say  by  your  verdict,  'We,  the  Jury, 
find  the  defendant  not  guilty.'  " 

(2)  "You  are  instructed  that  a  masseur,  in 
his  particular  sphere  of  labor,  is  not  requir- 
ed to  secure  a  certificate  autborlzlng  htm 
to  practice  medicine,  and  if  you  believe  from 
the  evidence  that  defendant,  as  a  masseur, 
practiced  within  tbe  particular  sphere  of 
masseurs,  you  will  acquit  him." 

These  charges  submit  to  the  Jury  fairly  tbe 
defense  of  appellant,  and  the  case  of  New- 
man V.  State,  124  S.  W.  956,  so  fully  presente 
and  discusses  the  question  of  when  one  who 
uses  tbe  massage  treatment  for  disease  would 
become  liable,  we  deem  it  unnecessary  to  ea- 
ter into  an  extended  discussion  of  the  ques- 
tion, but  merely  refer  to  that  decision. 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

At  a  former  day  of  this  term  of  court  this 
case  was  affirmed,  and  appellant  has  filed 
a  motion  for  rehearing,  earnestly  insisting 
that  the  evidence  Is  Insufficient  to  support  a 
Judgment  of  conviction;  this  t>eing  the  only 
ground  for  a  rehearing. 

We  have  carefully  re-read  the  testimony. 
Mrs.  Pfeiffer  states  that  she  was  treated  by 
defendant  for  "floating  kidney."  "He  treat- 
ed me  26  days  for  $25,  and  then  treated  me 
another  26  days  for  $26.  This  was  prior  to 
May  27th.  I  came  to  his  office  in  Boerne 
and  was  treated.  I  made  payments  to  him 
as  I  was  able."  Mr.  Pfeiffer  stated:  "My 
wife  did  tbe  paying.  After  two  months  tbe 
treatment  was  to  be  free.  She  came  to  his 
office  for  treatment"  Mrs.  Bergman:  "I 
went  to  defendant's  office  and  was  treated 
by  him  between  May  27th  and  June  2l8t 
He  did  not  charge  for  his  services  during 
that  time,  but  I  gave  him  $10.  He  charged 
me  for  services  prior  to  May  27tta."  Defend- 
ant ran  an  advertisement  in  the  Boerne  pa- 
per:   "Come  and  take  masseur   treatment, 
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and  learn  to  live  vltbont  drags."  Under 
the  construction  of  tbe  medical  practice  act 
by  this  court  in  Newman  y.  State,  124  S.  W. 
956,  these  acts  constituted  a  violation  of  tbe 
law. 

Subdivision  2  of  section  13  of  chapter  123 
of  tbe  Acts  of  the  Thirtieth  Legislature 
reads:  "Any  person  shall  be  regarded  as 
practicing  medicine  who  shall  treat  or  offer 
to  treat  any  disease,  or  disorder,  mental  or 
physical,  or  any  physical  deformity,  or  In- 
Jury  by  any  system  or  method,  or  to  effect 
cures  thereof  and  charge  therefor,  directly  or 
indirectly,  money  or  other  compensation." 
If  the  Jury  hearing  the  testimony  arrived  at 
tbe  conclusion  that  appellant  was  treating 
and  offering  to  treat  disease  by  some  meth- 
od, and  charged  therefor,  directly  or  indi- 
rectly, we  cannot  say  that  there  was  no  tes- 
timony to  support  their  finding. 

Motion  for  rehearing  is  overruled. 


FLORENCE  v.   STATE. 

(Court  of  Criminal  Appeals/  of  Texas.    Feb.  15, 

1911.) 

1.  CBmiNAi.  Law  (g  594*)  —  Contihuawce— 
DiscsETiON  OP  Trial  Court. 

Where  the  facts  which  defendant  expected 
to  prove  by  an  absent  witness  are  cumulative, 
and  had  been  admitted  by  the  state's  witness, 
and  the  absent  witness  could  have  l>een  produc- 
ed at  the  trial,  the  denial  of  a  continuance  was 
not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {§  1321-1341;    Dec.  Dig.  §  594.«] 

2.  Witnesses  (I  340*)— CBEniBiLiTT— Char- 
acter—Examination  OF  IicPEACHiNo  Wit- 
ness. 

Where  defendant's  impeacbltag  witnesses 
are  permitted  to  testify  that  the  reputation  of 
certain  persons  for  truth  and  veraci^  was  bad, 
the  defendant  is  not  entitled  to  prove  the  repu- 
tation of  such  persons  for  "virtue  and  chastity." 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  g§  1116-1121 ;    Dec.  Dig.  §  340.*] 

3.  Cmminai.  Law  (|  728*)— Appeal  and  Eb- 
BOB  —  Necebsitt  or  Objections — Conduct 
OF  Counsel. 

Alleged  objectionable  remarks  of  the  pros- 
ecuting attorney  cannot  be  complained'  of  on  ap- 
peal, where  defendant  did  not  request  any 
charge  in  respect  to  such  remarks. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |§  1689-1681;   Dec.  Dig.  §  728.*] 

4.  Cbiminal  Law  (S  1170%*)— Appeal  and 
Ebrob— Habiiless  Ebrob— ExAinNATiON  or 
Witness. 

Where  an  objection  to  an  improper  ques- 
tion by  tbe  state's  attorney  is  sustained,  and 
tbe  form  of  the  question  is  then  corrected,  the 
asking  of  the  original  question  is  not  reversible 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |§  3129-3135;    Dec.  Dig.  f  1170%.*] 

6.  Criminal  Law  (|  785*)— Trial— Instbuo- 
TioNB— Credibility  or  WiTNEes— Ihpeach- 
INQ  Witnesses. 

A  charge  as  to  the  effect  of  the  testimony 

of  impeaching  witnesses  is  proper. 
[Ed.  Note. — For  other  cases,  see  Criminal  Law, 

Cent.  Dig.  i§  1776-1781,  1889-1894 ;   Dec.  Dig. 

i  785.*] 


6.  Homicide  ({  244*)— Bvidenob— SuFfioiEW- 

CY— Self- Defense. 

Evidence  in  a  homicide  case   held  insuffi- 
cient to  support  a  plea  of  self-defense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  507-509;   Dec  Dig.  §  244.*] 

Appeal  from  District  Court,  Rusk  County; 
W.  C.  Buford,  Judge. 

Wallace  Florence  was  convicted  of  murder 
in  the  second  degree,  and  be  apptels.  Af- 
firmed. 

E^tcb  &  Tlpps,  for  appellant.  C.  B.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  indicted  in 
the  district  court  of  Rusk  county,  Tex., 
charged  with  tbe  murder  of  Pit  Christian, 
and  upon  a  trial  was  convicted  of  murder  in 
the  second  degree,  and  bis  punishment  as- 
sessed at  five  years'  confinement  in  tbe  peni- 
tentiary. Tbe  court  submitted  to  the  Jury 
tbe  Issues  of  murder  in  tbe  first  and  second 
degrees,  manslaughter  and  self-defense,  and 
there  is  no  complaint  in  tbe  motion  for  a  new 
trial  that  tbe  court  did  not  properly  instruct 
the  Jury  in  these  respects. 

1.  The  main  question .  raised  is  that  the 
court  erred  in  overruling  appellant's  applica- 
tion for  a  continuance.  One  of  the  witnesses. 
Miss  Bessie  Woodward,  upon  whom  the  ap- 
plication for  a  continuance  was  based,  ap- 
pears by  tbe  record  to  have  attended  court 
and  testified  in  tbe  case.  The  only  other 
witness  named  in  the  application  is  John 
Florence,  a  brother  of  the  defendant,  by 
whom  it  is  stated  that  defendant  expects  to 
prove:  (1)  That  Bud  Woodward  called  bis 
attention  to  the  fact  that  there  was  a  knife 
then  sticking  In  defendant's  back.  Bud  Wood- 
ward, a  witness  for  tbe  state,  testified  that 
he  did  call  John  Florence's  attention  to  that 
fact,  and  it  is  nowhere  disputed  in  the  record. 
(2)  That  deceased,  Pit  Christian,  struck  bis 
brother  with  a  shotgun.  This  is  not  denied 
in  tbe  record.  It  appears  from  the  record 
that  Grover  Bean  and  John  Wooley  had  some 
words  about  who  should  dance  the  last  set; 
that  they  went  out  doors,  and  were  still 
quarreling  over  tbe  matter,  when  defendant 
Florence  came  out  of  tbe  bouse  with  tbe 
gun  and  threw  it  on  Grover  Beau,  either  in 
fun  or  in  anger,  and  said  be  would  make 
them  all  dance.  Bean  took  the  gun  away 
from  him,  took  out  tbe  cartridge,  and  threw 
tbe  gun  on  the  ground  when  defendant  cut 
Bean  with  a  knife,  and  was  himself  cut  by 
an  unknown  party,  probably  Lee  Gibson,  who 
lived  with  deceased.  Deceased,  when  Bean 
threw  tbe  gun  down,  picked  it  up,  and  struck 
defendant  with  it,  wliUe  he  was  attacking 
or  in  tbe  act  of  striking  Bean.  (3)  That  tbe 
last  time  tbe  witness  John  Florence  saw  the 
gun  deceased  had  it  No  one  disputes  that, 
when  Bean  took  tbe  gun  away  from  defend- 
ant, unloaded  it,  and  threw  it  down,  de- 
ceased picked  it  tip,  and  the  entire  record 
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shows  that  deceased  did  not  bave  tbe  gun 
when  he  was  shot 

A  number  of  witnesses  testify  to  all  that 
defendant  states  he  es:i)ected  to  prove  by  hla 
brother,  If  he  had  testified  to  all  that  was  stat- 
ed in  the  application  that  it  was  expected  to 
be  proven  by  him.  In  fact,  the  material  facts 
sought  to  be  proven  by  the  vrltness,  as  stat- 
ed in  the  application,  were  not  contested  by 
the  state's  testimony,  but  admitted  by  the 
state's  witnesses,  and  testified  to  by  fonr  or 
five  of  defendant's  witnesses.  In  qualifying 
the  bin,  the  court  states:  "This  bill  of  ex- 
ceptions Is  approved,  with  the  qualification 
that  wire  was  sent  to  the  sheriff  of  Mont- 
gomery county  (where  the  application  claimed 
the  witness  could  be  found)  to  know  why  he 
had  not  returned  the  process  for  this  witness, 
and  why  he  had  not  brought  this  witness  to 
court,  to  wliich  the  sheriff  wired  that  be  had 
received  no  process  for  said  witness,  liad 
none,  and  that  he  knew  where  said  witness 
was,  and  would  bring  him  if  wanted;  tiiat 
the  witness  was  a  brother  of  defendant,  and 
the  defendant  could  have  produced  him  at 
the  trial,  if  they  had  wanted  to."  Viewing 
the  application  in  the  light  of  the  facts  and 
the  testimony  on  the  trial,  we  do  not  think 
the  court  erred  in  overruling  the  application 
for  a  contlnuancfe 

2.  There  was  no  error  in  refusing  to  per^ 
mit  the  defendant  to  prove  the  reputation  of 
certain  persons  for  "virtue  and  chastity." 
The  court  permitted  the  witnesses  to  testify 
that  the  reputation  for  truth  and  veracity 
was  bad.  This  was  as  far  as  the  defendant 
was  entitled  to  inquire. 

3.  In  bills  of  exceptions  Nos.  4,  5,  and  6 
defendant  complains  of  remarks  of  tbe  dis- 
trict attorney.  The  court  qualified  these 
bills,  and,  as  qualified,  no  error  is  presents 
ed.  In  addition,  tbe  appellant  requested  no 
charge  in  regard  to  these  matters,  and  In  the 
absence  of  a  requested  charge  defendant  can- 
not complain  of  objectionable  remarks  of  the 
prosecuting  attorney.  Bailey  v.  State,  45  S. 
W.  708;  Gamer  v.  State,  24  ,8.  W,  421; 
Matthews  v.  State,  41  Tex.  Cr.  R.  08k  51  S. 
W.  915;    Leggett  v.  State,  66  8.  W.  Sift 

4.  In  bill  No.  3  appellant  complains  of  a 
question  asked  by  the  state's  attorney.  The 
court  states  be  sustained  defendant's  objec- 
tion, and  the  state's  counsel  changed  tbe  form 
so  it  would  not  be  objectionable.  While  tbe 
question  was  not  proper,  in  view  of  the  ac- 
tion of  the  court,  it  presents  no  reversible 
error. 

5.  There  was  no  error  In  the  court  limiting 
in  his  charge  tbe  effect  of  the  testimony  of 
impeaching  witnesses.  It  was  proper  be 
should  do  80. 

6.  The  testimony  in  this  case  shows  that, 
during  the  altercation  between  John  Wooley 
and-Grover  Bean,  deceased  acted  the  part  of 
peacemaker,  while  defendant's  conduct  added 
"fuel   to  the  fire."     Fifteen  minutes  after 


this  difficulty  was  over,  deceased  started 
home  with  his  family,  and,  when  ho  had  got- 
ten about  30  steps  from  defendant,  defendmit 
or  some  one  In  his  crowd  made  insolthig 
remarks.  Some  words  then  ensued,  when 
defendant  abot  deceased;  deceased  not  being 
armed  at  the  time  he  was  shot.  If  a  wit- 
ness is  to  tie  believed,  defendant,  when  leav- 
ing tbe  ground,  said,   "I  shot  the  d n 

s ^n  of  a  b b,  and  I  wlsb  I  had  got  thst 

d n  Grover  Bean,"  evidencing  a  spirit  that 

was  not  in  consonance  with  bis  plea  of  self- 
defense. 

Finding  no  reversible  error  in  tbe  record, 
the  judgment  is  affirmed. 


BACON  V.   STATBl 

(Court  of  Oiminal  Appeals  of  Texas.    Feb.  8. 
1911.) 

1.  Ckikinal   Law   (f   1111*)— Appeal— Ric- 
OBD— Conflict  in  record. 

Where  an  application  for  continuance 
states  that  it  is  the  first  application,  but  the 
judge,  in  approving  the  bill  of  exception!  to 
Its  refusal,  states  that  it  is  the  second  applica- 
tion, the  appellant,  b^  accepting  the  bill  of  ex- 
ceptions as  allowed,  is  bound  thereby. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,   Cent.   Dig.   |S  2894-2886;    Dec  Dig.  i 

2.  Cbikinal   Law   (|   614*)— CoNnNTJANC&- 

SUCCESSIVE    APPLICATIONS. 

Where  a  second  application  for  continu- 
ance neither  states  that  testimony  can  be  pro- 
cured from  any  other  source  known  to  the  de- 
fendant nor  that  defendant  has  reasonable  ex- 
pectation of  procuring  it  at  the  next  term  of 
the  court,  as  required  by  Oode'Cr.  Proc  {  598. 
and  the  testimony  of  the  a1>sent  witness  ii 
cumulative  only,  there  Is  no  error  in  overruling 
the  applicatite. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i|  1312-1314;  Dec  Dig.  i 
614.*] 

3.  Labcent  (J  77*)— INSTEU0TION&— Applica- 
bility TO  Evidence. 

In  a  prosecution  for  theft,  declarationi  of 
the  defendant,  introduced  in  evidence  in  ex- 
planation of  his  possession  of  the  stolen  prop- 
erty, were  sufficient  to  authorize  a  charge  on 
the  law  of  explanation  of  the  possession  of  re- 
cently stolen  property. 

[EM.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  H  199-204;   Dec  Dig.  i  77.*] 

4.  Criminal   Law    (|    761*)— Instbuctioss- 
Weight  op  Evidence. 

in  a  prosecution  for  theft,  a  etuuge  that 
if  the  property  had  been  stolen,  and  recently 
thereafter  defendant  was  found  in  possession  of 
it,  and  his  explanation  is  reasonable,  and  prob- 
ably true,  and  acconnts  for  his  possession  in  a 
manner  consistent  with  liis  innocence,  the  jury 
should  consider  the  explanation  as  true,  and  ac- 
quit the  defendant,  but  that  if  the  expianatioD 
was  unreasonable,  and  did  not  account  for  de- 
fendant's XMSsession  in  a  manner  consistent 
with  his  innocence,  or  if  it  was  reasonable,  and 
probably  true,  and  did  account  for  defendant's 
possession,  but  the  state  has  shown  the  falsity 
thereof,  the  jury  should  take  the  possession  of 
the  defendant,  together  with  his  explanation,  in 
connection  with  all  the  other  facts  and  clieam- 
stances.  If  any,  in  evidence,  and,  if  they  believe 
the  defendant  guilty  beyond  a  reasonable  donbt, 
they  should  so  find,  otherwise  they  should  ae- 
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quit  tbtt  defendant,  was  not  on  the  weight  of 
evidence,  in  assuming  that  the  property  deliv- 
ered by  defendant  to  the  injnred  party  was 
stolen. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1754-1764;  Dec.  Dig.  { 
7C1.*] 

5.   LABCERT  (8  58*)— BVIDEWCB— SUFHOIKHOT. 

In  a  prosecution  for  theft,  evidence  held 
to  sustain  the  charge  of  the  indictment  that 
the  property  talcen  was  lawful  current  money 
of  the  United  States  of  America. 

[Ed.  Note. — For  other  cases,  see  liarceny, 
Dec.  Dig.  f  58.*] 

C.  CBnnnAL  Law   (J  957*)  — New  Trial— 
Pboceedings  to   Pboctjbe— Affidavits   of 

JUBOBS. 

Code  Cr.  Proc.  art.  817,  naming  as  a 
ground  for  new  trial  in  felony  cases  the  mis- 
conduct of  the  jury,  such  that  the  court  ia  of 
opinion  that  defendant  has  not  received  a  fair 
trial,  and  providing  that  it  shall  be  competent 
to  prove  such  misconduct  by  the  voluntary  affi- 
davit of  a  juro^  does  not  authorize  the  filing  or 
consideration  of  an  affidavit  of  a  juror  that  his 
consent  to  the  verdict  was  procured  by  rep- 
resentation that  the  jury  would  be  confined  an 
unreasonable  length  of  time  in  case  Of  further 
disagreement 

[Ed.  Note. — For  other  cases,  see  Criminal 
Imw.  Cent  Dig.  H  2392-2395;  Dec. -Dig.  i 
Itu".*] 

7.  Cbiminal   Law   (§    925*)  — New   Tbial  — 

Conduct  of  Juby — Coercion. 

An  affidavit  of  a  juror  tiiat  after  the  jury 
had  been  out  from  Thursday  evening  till  Satur- 
day afternoon,  the  jury  were  informed  that  the 
presiding  judge  was  going  home,  and  would  not 
return  till  the  following  Tuesday,  and  would 
leave  instructions  that  the  jury  should  not  be 
discharged  till  his  return,  unless  they  arrived 
at  a  verdict  whereupon  the  affiant  gave  his  con- 
sent to  the  verdict,  was  not  sufficient  to  au- 
thorize a  new  trial. 

[Ed.  Note.— For  other  cases,  se«  Criminal 
Law.  Dec.  Dig.  |  925.*] 

Appeal  from  District  Court,  Leon  County ; 
S.  W.  Dean,  Judge. 

Lon  Bacon  was  convicted  of  theft,  and  aih 
peals.     Affirmed. 

C  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  The  appellant  was 
indicted  for  the  theft  of  $295  In  money  from 
U.  Spruce.  The  Jury  found  him  guilty  of 
theft  of  over  the  value  of  $50,  and  assessed 
bis  punishment  at  two  years'  confinement  in 
the  i)enitentlary.  The  evidence  in  the  case 
amply  sustains  the  conviction. 

1.  The  first  ground  of  exception  by  appel- 
lant is  the  action  of  the  lower  court  in  over- 
ruling his  motion  for  a  continuance.  The 
ai>pIlcation  states  that  it  was  the  first  appli- 
cation. The  judge,  in  approving  the  bill, 
states  that  it  was  the  second  application,  and 
contains  only  the  requisites  of  the  first  The 
appellant,  having  accepted  this  bill  of  excep- 
tions as  allowed,  is  bound  thereby,  and  we 
bold  tbat  it  is  the  second  application.  It 
contains  neither  of  the  requisites  of  a  second 
application.  Code  Cr.  Proc.  art  598.  Besides 
this,  the  testimony  of  the  absent  witness 
seems  to  be  cumulative  only.    There  was  no 


error  in  the  action  of  the  court  overruling 
this  application  for  continuance. 

2.  The  second  complaint  is  of  the  fourth 
paragraph  of  the  charge  of  the  court,  claim- 
ing that  the  same  was  a  misdirection  to  the 
Jury,  in  that  ttie  court  charged  on  the  law  of 
explanation  of  the  possession  of  recently 
stolen  property,  and  that  it  was  upon  the 
weight  of  the  testimony  in  assuming  that  the 
property  delivered  by  defendant  to  the  in- 
jured party  was  stolen,  and  because  the  ques- 
tion of  the  recent  possession  of  stolen  proper- 
ty and  the  defendant's  explanation  of  such 
possession  was  not  raised  by  the  evidence. 
The  question  of  the  defendant's  explanation 
of  his  possession  of  the  recently  stolen  prop- 
erty was  directly  in  issue  by  the  testimony 
offered  by  the  defendant  himself.  When  his 
explanation  was  offered  in  evidence,  the  state 
objected  because  it  was  a  self-serving  declar- 
ation. The  court  overruled  this,  stating  that 
he  would  permit  him  to  prove  explanation  of 
his  possession.  Such  declarations  were  prov- 
en by  his  own  witnesses,  Penn  Hammett,  Sam 
Stockner,  and  his  wife. 

The  other  ground  of  complaint  against  the 
charge  on  this  subject  is  without  merit  The 
charge,  in  substance,  on  that  question  was 
this:  "If  you  believe  from  the  evidence  that 
the  property  described  in  the  indictment  had 
been  stolen  from  H.  Spruce,  and  that  recent- 
ly thereafter  the  defendant  was  found  in  the 
possession  thereof,  and  when  his  iiossession 
was  first  questioned  he  made  an  explanation 
of  how  he  came  by  it,  and  you  believe  that 
such  explanation  is  reasonable  and  probably 
true,  and  accounts  for  defendant's  possession 
in  a  manner  consistent  with  his  Innocence, 
then  you  will  consider  such  explanation  as 
true,  and  you  will  acquit  the  defendant  If, 
on  the  other  band,  you  believe  such  explana- 
tion was  unreasonable,  and  did  not  account 
for  defendant's  possession  in  a  manner  con- 
sistent with  his  innocence,  or  if  such  explana- 
tion was  reasonable  and  probably  true,  and 
did  account  for  defendant's  possession  in  a 
manner  consistent  with  his  Innocence,  but  the 
state  has  shown  the  falsity  thereof,  then  you 
will  take  the  possession  of  the  defendant  to- 
gether with  his  explanation,  In  connection 
with  all  the  other  facts  and  circumstances,  if 
any,  in  evidence,  and  if  you  believe  the  de- 
fendant guilty  beyond  a  reasonable  doubt 
you  will  so  find;  otherwise,  you  will  acquit 
the  defendant." 

This  charge,  taken  as  a  whole,  was  not  on 
the  weight  of  the  testimony,  and  did  not  as- 
sume that  the  property  was  stolen,  but  sub- 
mitted that  question  to  the  Jury  clearly  and 
aptly.  The  issue  in  the  case,  as  stated  by 
appellant  in  his  motion  for  a  new  trial,  in 
substance,  was  whether  or  not  defendant  took 
the  property  from  the  possession  of  H.  Spruce 
(If  he  took  it)  with  intent  to  appropriate  it 
to  his  use  and  benefit  and  to  deprive  the  own- 
er of  the  value  thereof,  or  (if  he  took  it) 
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whether  he  did  so  with  the  Intent  to  return 
it  to  the  owner.  The  main  charge  of  the 
court  on  this  subject,  to  which  there  is  no 
complaint,  clearly  submits  this  question  to 
the  Jury,  with  the  appropriate  definitions  of 
theft  and  the  intent  with  which  the  proper- 
ty was  taken,  If  it  was,  by  the  defendant 

3.  The  next  ground  assigned  is  that  the 
court  erred  In  failing  to  charge  the  Jury  on 
the  law  of  recent  possession  of  alleged  stolen 
property  unexplained,  claiming  that  the  evi- 
dence shows  that  the  appellant  was  In  pos- 
session of  said  alleged  recently  stolen  prop- 
erty, and  that  he  did  not  assert  a  distinct 
claim  of  ownership  thereto,  but,  on  the  con- 
trary, asserted  said  ownership  to  be  in  the 
injured  party.  There  was  no  error  In  the 
court's  charge  on  this  subject,  because  all 
of  these  matters  were  clearly  and  distinctly 
submitted  to  the  Jury.  The  appellant  himself 
offered  proof  on  this  question,  and  his  whole 
defense  appeared  to  be  on  that  alone.  It  was 
all  aptly  and  appropriately  submitted  to  the 
Jury  by  the  court,  and  found  against  the  ap- 
pellant. 

4.  The  next  ground  is  that  the  verdict  of 
the  Jury  is  not  supported  by  the  evidence.  In 
that  the  indictment  charges  the  defendant 
with  the  theft  of  $295  in  money,  then  and 
there  lawful  current  money  of  the  United 
States  of  America,  and  the  evidence  fails  to 
show  that  any  of  the  property  alleged  to  have 
been  taken  from  the  possession  of  Spruce 
was  lawful  current  money  of  the  United 
States,  except  $1.23.  The  record  shows  that 
all  of  the  testimony,  both  by  the  state  and  de- 
fendant, spoke  of  the  property*  as  money. 
The  testimony  of  all  the  witnesses  so  de- 
scribed it  Besides,  the  witness  Spruce  him- 
self stated:  "That  [money]  was  lawful  cur- 
rent money  of  the  United  States  of  America. 
I  suppose  it  was."  The  witness  Barnes  tes- 
tified that  the  money  was  in  greenbacks. 
The  evidence  was  amply  sufiicient  on  this 
ground. 

5.  The  next  ground  attacks  the  verdict  of 
the  Jury  as  contrary  to  the  law  and  the  evi- 
dence, in  that  the  evidence  shows  that  de- 
fendant was  drunk  before  he  took  said  prop- 
erty, if  he  took  it,  from  the  possession  of 
the  Injured  party,  and  was  still  drunk  when 
he  exhibited  it  and  declared  it  to  be  the  prop- 
erty of  Spruce,  the  alleged  injured  party,  and 
that  he  intended  to  return  it,  and  that  he  did 
not  take  It  from  the  possession  of  Spruce,  if 
he  took  it  with  the  intent  to  appropriate  it 
to  his  own  use  and  benefit  and  with  the  In- 
tent to  deprive  Spruce  of  the  valtfe  thereof. 
All  these  questions  were  aptly,  as  stated 
above,  submitted  to  the  Jury  by  the  charge  of 
the  court  and  the  verdict  was  against  the 
appellant  on  the  Issue. 

6.  The  last  assignment  is  that  the  verdict 
of  the  jury  was  obtained  by  force,  coercion, 
and  undue  and  unlawful  Influence  on  the  part 
of  the  court  and  the  officer  who  had  charge  of 
the  Jury  during  the  time  they  were  consider- 
ing Of  thair  verdict  specifying  wherein  this 


consisted,^  as  shown  by  the  affidavit,  attached 
to  the  motion,  of  one  of  the  Jurors,  which  was 
to  this  effect:  That  the  case  was  submitted 
to  the  Jury  al>out  6  o'clock  p.  m.  on  August 
25,  1910.  The  Jury  then  retired,  and  upon 
the  first  ballot  stood  ten  for  conviction  and 
two  for  acquittal.  That  thereafter  the  jury 
stood  eleveh  for  conviction  and  one  for  ac- 
quittal, the  affiant  being  alone  for  acquittal. 
That  during  their  delil>erations,  from  August 
25th  to  the  afternoon  of  the  27tli,  the  jury 
was  Inf  orm'M  by  the  officer  who  had  them  in 
charge  that  the  presiding  Judge  had  informed 
him  that  he  (the  presiding  judge)  was  going 
home  on  Saturday  afternoon,  August  2Tth. 
and  would  not  return  until  Tuesday,  August 
30th,  and  would  leave  Instructions  that  the 
jury  should  not  be  discharged  until  he  re- 
turned, unless  they  arrived  at  a  verdict 
That  about  2  o'clock  p.  m.  on  Saturday,  .Au- 
gust 27th,  he  saw  a  horse  and  bnggy  bitched 
to  the  courthouse  fence,  and  was  informed 
that  it  belonged  to  the  presiding  judge,  that 
be  was  going  home  to  Madisonvllle,  and 
would  not  return  untU  Tuesday.  Thereupon 
he  told  the  other  Jurors  that  they  could  go 
ahead  and  do  as  they  pleased,  but  he  would 
not  sign  the  verdict  as  foreman ;  that  he  bad 
doubts  as  to  defendant's  guilt,  and  would 
have  nothing  more  to  do  with  it.  That  he 
left  home  on  the  morning  of  the  22d  of  Au- 
gust That  his  business  at  home  needed  his 
attention,  and  when  he  was  informed  and 
realized  that  be  would  be  held  as  a  juror  and 
could  not  go  home  until  the  following  Tues- 
day, unless  he  agreed  to  a  verdict  in  said 
cause,  he  consented  for  the  other  Jurors  to 
do  as  they  pleased  without  any  Interference 
on  his  part. 

Article  817  of  the  Code  of  Criminal  Proce- 
dvu-e  provides  that  new  trials  In  felony  cases 
shall  be  granted  for  the  following  causes,  and 
for  no  other  (subdivision  8):  "Where  from 
the  misconduct  of  the  jury,  the  court  is  of 
opinion  that  the  defendant  has  not  received 
a  fair  and  Impartial  trial,  and  it  shall  !« 
competent  to  prove  such  misconduct  by  the 
voluntary  affidavit  of  a  juror."  The  rule  Is 
well  established  that  no  affidavit  deposition, 
or  other  sworn  statement  of  a  juror  will  he 
received  to  impeach  a  verdict,  or  to  explain 
it  or  to  show  on  what  grounds  It  was  ren- 
dered. Weatherford  v.  State,  31  Tex.  Or.  K. 
630,  21  8.  W.  251,  37  Am.  St  Bep.  828.  In 
Pilot  V.  State,  38  Tex.  Cr.  R.  515,  43  S.  W. 
112,  1024,  the  court  held  It  was  not  error  to 
refuse  to  set  aside  a  verdict  upon  the  affi- 
davit of  a  Juror  that  he  had  been  coerced 
through  fear  to  assent  to  It  Nor  will  a  ver- 
dict be  set  aside  on  account  of  the  afiidavit 
of  a  juror  that  he  was  induced  to  slsn  the 
verdict  by  a  promise  that  the  Jury  would  rec- 
ommend the  defendant  to  executive  clemen- 
cy. Henry  v.  State,  43  S.  W.  340;  Mont- 
gomery V.  State,  13  Tex.  App^  74.  In  the 
case  of  Johnson  v.  State,  27  Tex.  758,  the  Su- 
preme Court  said:  "No  case  has  yet  occurred 
in  this  state  wherein  courts  have  tolenited 
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Bach  affidavits  to  Impeacb  verdlcta.  If  ever 
admissible,  tbey  can  only  be  allowed  In  an 
extreme  case,  and  nnder  Imperative  necessity 
for  tbe  accomplishment  of  Justice.  The  rule 
rests  upon  the  obvious  ground  that,  were  it 
otherwise,  few  verdicts  would  escape  attacli 
from  jurors  under  Influences  that  would  be 
brought  to  bear  upon  them  after  their  dis- 
charge by  the  court"  This  was  emphasized 
and  reiterated  by  this  court  In  the  case  of 
McCane  v.  State,  33  Tex.  Cr.  R.  476,  26  S. 
W.  1087 ;  but  tbe  court  In  that  case  held  that 
that  case,  where  eight  of  the  twelve  Jurors 
made  an  aflldavlt  attacking  their  own  ver- 
dict, and  by  praying  the  court  for  a  new  trial, 
presented  an  extreme  case,  and  they  consid- 
ered that  affidavit  and  reversed  that  case. 
In  our  opinion  the  lower  court  should  not 
have  permitted  this  affidavit  to  have  been  fil- 
ed. It  does  not  show  an  extreme  case  that 
would  Justify  the  court  to  permit  it  being  fil- 
ed or  considered,  and  we  are  of  opinion  that, 
even  though  filed  and  considered.  It  does  not 
show  such  coercion  as  would  justify  the  low- 
er court,  and  especially  this  court,  in  grant- 
ing a  new  trial  because  thereof. 

There  being  no  error  shown  by  this  record, 
the  Judgment  is  affirmed. 


HOLLAND  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  8, 
1911.) 

1.  BuBGLAKT  (§  36*)  —  PR0SECUTIO5— Admis- 
sion—EviDEKCB. 

Accused  and  S.  lived  in  D.  about  30  miles 
from  T.  where  tbe  burglary  was  committed, 
while  S.'s  mother  lived  in  T.  Tbe  state's  evi- 
dence was  that  accused  and  S.  boarded  the 
train  at  D.  about  6  o'clocic  in  the  evening  of 
tbe  night  of  the  burglary,  saying  that  they  were 
going  to  T.,  and  they  were  seen  m  T.  that  night, 
ac-cused  l>eiDg  in  the  burglarized  store  that 
night.  Between  3  and  5  o'clock  the  next  morn- 
ing, they  were  seen  in  D.,  and  S.  remarked,  in 
accaaed's  presence,  upon  being  refused  some 
monev  for  which  be  asked  another,  that  they 
would  iiave  plenty  of  money  in  the  morning  as 
"we  have  the  goods."  Freight  trains  passed 
between  T.  and  D.  lietween  the  hours  accused 
and  S.  were  seen  in  the  two  places,  the  trains 
going  about  five  or  six  miles  an  hour  through 
T.  The  morning  after  the  burglary.  S.'s  mother 
went  from  T.  to  B.  checking  a  trunk  for  B.  and 
accused  and  S.  met  her  at  the  train  and  S.  gave 
an  expressman  a  check  for  a  trunk,  and  there- 
after accused  had  the  trunk  taken  to  an  alley 
and  removed  therefrom  to  a  house  where  it  was 
found  with  tbe  clothes  stolen  from  the  burglar- 
ized store.  One  witness  positively  identified  the 
trunk  check  by  S.'s  mother  at  T.  as  that  in 
which  the  goods  were  found.  Held,  that  evi- 
dence by  the  expressman  that  the  trunk 'hauled 
by  liim  looked  like  that  found  in  the  house  and 
had  the  same  kind  of  a  rope  around  it,  and  that 
S.'s  mother  got  off  tbe  train  at  D.  the  morning 
after  the  burglary  about  the  time  the  trunk 
check  was  given  to  him,  as  well  as  evidence  by 
tbe  station  agent  that  the  trunk  in  which  the 
goods  were  found  looked  like  that  checked  by 
him.  as  well  as  the  evidence  as  to  S.'s  state- 
ment alwut  having  plenty  of  money,  and  the 
freight  trains  passing  through  D.  the  night  of 
the  burglary,  and  that  accused  and  S.  were  in 
T.  on  that  night,  was  admissible ;    every  cir- 


cumstance, however  slight,  bearing  on  the  com- 
mission of  tbe  offense,  being  admissible,  if  rele- 
vant, in  a  case  dependent  on  circumstantial  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  I  90;    Dec.  Dig.  {  36.*] 

2.  Chimin AL  Law  (§  1119*)  —  Appeal  —  Bili. 
or  Exceptions— Reuarks  of  ConNSEL. 

Improper  an^ments  by  the  county  attor- 
ney cannot  he  relied  on  on  appeal,  where  there 
was  no  bill  of  exceptions  showing  that  such  lan- 
guage was  used  by  him,  the  only  bill  of  excep- 
tions showing  requested  instructions  that  the 
jury  should  ignore  certain  alleged  remarks. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2929;  Dec.  Dig.  i  1119.*] 

3.  BuBGLABT  (I  46*)— IwBTBUcnoNB— Stolen 
Goons. 

Wliere,  in  a  prosecution  for  burglarizing 
a  store,  there  was  no  explanation  of  accused's 
possession  of  the  stolen  goods,  the  court  prop- 
erly refused  to  charge  the  law  as  to  possession 
of  stolen  property. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  H  111-120;    Dec.  Dig.  {  46. •] 

Appeal  from  District  Court,  Kaufman 
County ;  F.  L  Hawkins,  Judge. 

Harry  Holland  was  convicted  of  burglary, 
and  he  appeals.     Affirmed. 

C.  E.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  3.  Upon  a  charge  of  burglary 
appellant  was  tried,  convicted,  and  his  pun- 
ishment assessed  at  four  years'  confinement 
in  the  state  penitentiary,  in  the  district  court 
of  Kaufman  county. 

This  is  a  companion  case  to  the  case  of 
Will  Spencer  v.  State  (decided  at  a  former 
day  of  this  term)  133  S.  W.  1049.  A  store  In 
Terrell  under  the  control  of  R.  Jarvis  was 
burglarized  on  tbe  night  of  April  1st  This 
being  a  case  in  which  the  state  relied  on  clr- 
cvuustances  to  convict,  a  more  intelligent  un- 
derstanding can  be  obtained  by  briefiy  stat- 
ing the  testimony.  Defendant  and  Will  Spen- 
cer lived  in  Dallas,  while  Cilia  Spencer,  the 
mother  of  Will,  lived  in  Terrell.  If  tbe 
state's  testimony  Is  to  be  believed,  and  evi- 
dently the  Jury  did  so,  appellant  and  Will 
Spencer  about  6  o'clock  in  tbe  evening  of 
April  1st  boarded  the  train  at  Dallas,  say- 
ing they  were  going  to  Terrell.  They  were 
seen  in  Terrell  that  night,  defendant  being 
seen  in  the  store  that  was  afterwards  burglar- 
ized that  night  Some  time  beween  3  and  5 
o'clock  the  next  morning  they  were  seen  in 
Dallas  together,  waking  up  a  witness,  and 
asking  for  40  cents  that  was  owing  to  Spen- 
cer. Upon  being  refused,  in  the  presence 
and  hearing  of  defendant,  Spencer  remarked, 
"We  will  have  plenty  of  money  in  the  morn- 
ing; we  have  the  goods."  Freight  trains 
were  shown  to  pass  through  Terrell  going 
towards  Dallas  (a  distance  of  30  miles)  be- 
tween the  hours  they  were  seen  In  Terrell 
and  In  Dallas,  trains  passing  through  Terrell 
at  about  five  or  six  miles  an  hour.  Cilia 
Spencer,  the  morning  after  the  burglary, 
went   from  Terrell    to   Dallas,   and   had  a 
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trunk  checked  for  Dallas.  Defendant  and 
Will  met  her  at  the  train,  and  Will  Spencer, 
after  his  mother's  arrival,  gave  to  a  trunk 
hauler  a  check  for  a  trunk,  telling  him  he 
would  tell  him  later  where  to  take  the 
trunk.  Defendant  Holland  came  to  the  driv- 
er later  and  went  with  him  to  take  the  trunk 
to  a  house  named.  Later,  Holland  had  the 
driver  move  the  trunk  to  an  alley,  and  later 
had  It  moved  to  the  house,  where  the  trunk 
was  found  with  the  clothes  stolen  from  Jar- 
vis'  store  In  it  The  record  discloses  no  ex- 
planation why  defendant  was  moving  the 
trunk,  or  why  It  was  found  with  the  stolen 
goods  In  it  in  a  bouse  where  he  placed  it, 
after  the  arrest  of  Spencer. 

1.  Appellant  complains  by  bill  of  exception 
of  the  trunk  hauler,  after  testifying  that  he 
had  carried  the  trunk  to  the  place  It  was 
found,  testifying  "it  looked  like  the  trunk  he 
hauled  and  had  the  same  character  of  rope 
around  It";  that  Cilia  Spencer  "got  oft  the 
train  at  Dallas"  the  morning  after  the  bur- 
glary, about  the  time  the  check  was  given  to 
the  trunk  hauler;  that  that  morning,  before 
daylight,  Spencer  had  said  in  the  presence 
of  defendant,  "Never  mind,  we  have  got  the 
goods  and  will  have  plenty  of  money  to-mor- 
row;" that  the  station  agent  was  permitted 
to  testify  that  "freight  trains  in  passing 
through  Terrell  at  night  averaged  about  six 
miles  an  hour,"  and  to  testify  that  the  trunk 
in  which  the  goods  were  found  "looked  like 
the  trunk  he  had  checked  for  Cilia  Spencer"; 
that  Spencer  was  in  Terrell  the  night  of  the 
burglary,  as  well  as  Holland.  One  witness 
tesUfied  positively  that  the  trunk  that  CUla 
Spencer  checked  at  Terrell  and  defendant 
took  charge  of  at  Dallas,  and  in  which  the 
goods  were  found,  was  the  same  trunk,  iden- 
tifying It  positively.  In  the  light  of  the  en- 
tire record,  all  this  testimony  was  clearly  ad- 
missible. In  a  case  of  circumstantial  evi- 
dence, every  circumstance  shedding  light  on 
the  matter,  however  slight,  should  be  admit- 
ted In  evidence,  provided  it  Is  a  link  in  the 
chain  proposed  to  be  proven.  Cooper  t. 
State,  19  Tex.  4B0;  Preston  y.  State,  8  Tex. 
App.  30;  Harris  v.  State,  31  Tex.  Cr.  R.  414, 
20  S.  W.  016 ;  Hedrlck  v.  State,  40  Tex.  Cr. 
R.  636,  61  8.  W.  252. 

2.  In  bills  of  exception  Nos.  7  and  8,  com- 
plaint Is  made  of  the  failure  of  the  court 
to  give  special  instructions  requested  by  ap- 
pellant to  Ignore  certain  remarks  alleged  to 
have  beat  used  by  the  county  attorney  in  his 
argument  to  the  Jury.  The  bills  only  show 
that  the  instructions  were  requested;  there 
is  nothing  in  the  record  to  show  that  the 
county  attorney  used  the  language.  If  he 
did  use  the  language  attributed  to  him,  a 
proper  hill  of  exception  should  have  beoi  re- 
served, and  the  objection  stated.  In  the  ab- 
sence of  a  showing  that  such  language  was 
used,  there  Is  nothing  to  review.  Booker  v. 
State,  3  Tex.  App.  227. 


8.  Complaint  is  made  that  the  court  in  tbe 
fifth  paragraph  of  his  charge  committed  er- 
ror in  that  it  Is  claimed  said  paragraph  aa- 
thorlzed  the  Jury  to  convict  defendant  It  he 
assisted  Spencer  in  disposing  of  or  conceal- 
ing the  property,  even  though  he  did  not 
aid  in  the  burglary.  We  do  not  think  this 
paragraph  subject  to  the  criticism,  and  the 
court  In  another  paragraph  Instructed  the 
jury  that  "If  the  evidence  or  lack  of  evidence 
raises  in  your  minds  a  reasonable  doubt  as 
to  the  presence  of  the  defendant  at  Terrell 
at  tbe  time  and  place  the  store  was  burglar- 
ized (if  it  was)  then  you  must  find  the  de- 
fendant not  guilt?,  even  though  you  may  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  defendant  had  some  guilty  knowl- 
edge or  connection  with  the  property  or  a. 
portion  thereof,  which  was  stolen  from  said 
house  (if  It  was)  afterwards  In  the  city  of 
Dallas,  because  the  defendant  is  charged 
with  the  offense  of  burglary  and  can  be  con- 
victed. If  at  aU,  for  that  oftense  and  none 
other." 

4.  The  only  other  complaint  is  that  the 
court  failed  to  submit  to  the  jury  the  law  in 
regard  to  possession  of  stolen  property.  In 
the  record  there  Is  no  explanation  of  defend- 
ant's possession,  and.  In  this  state  of  the  case, 
it  was  proper  and  right  that  the  court  should 
refuse  to  charge  with  reference  to  that  sub- 
ject Baldwin  v.  State,  31  Tex.  Cr.  R.  589, 
21  S.  W.  679;  Bennett  v.  State,  32  Tex.  Cr. 
R.  216,  22  S.  W.  684. 

Finding  no  error  in  the  record,  the  judg- 
ment is  aflDrmed. 


OmvUS  V.  STATEJ. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  & 
1911.) 

Cbiuinai.  Law  (8  1110*)— Cbbtiokam— Sup- 
plying Statement  of  Facts. 

Certiorari  does  not  lie  to  bring  a  statement 
of  focts  into  the  recoid,  where  it  does  not  ap- 
pear that  appellant  exhausted  bis  statutoi; 
remedies  to  obtain  the  statement;  a  mere  show- 
Idk  that  an  affidavit  was  filed  showing  bis  in- 
ability to  pay  for  the  statement,  and  request- 
ing that  the  stenoKrapher  be  ordered  to  piepaie 
one,  being  insufficient 

[Ed.  Note. — For  other  cases,  see  Criminal 
Ijiw,  Cent.  Dig.  g  2912 ;   Dec.  Dig.  §  1110.»] 

Appeal  from  Criminal  District  Court  Dal- 
las County ;   Ed  Sewell,  Special  Judge. 

Paul  Ollvus  was  convicted  of  assault  with 
intent  to  rape,  and  he  appeals.    Affirmed. 

J.  M.  Overstreet  for  appellant  C.  E. 
Lane,  Asst.  Atty.  O^i.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  assault  with  Intent  to  rape;  his  pun- 
ishment being  assessed  at  26  years'  confine- 
ment In  the  penitentiary.  An  appeal  is  pne- 
ecuted;  the  transcript  before  us  behig 
wltbout  a  statement  of  facts  or  bills  of  ex- 
ceptions. 
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Appellant  applies  for  a  writ  of  certiorari, 
which  ia  Buppofted  by  the  affidavit  of  bis 
attorney,  Mr.  Overstreet  This  affidavit  was 
sworn  to  on  the  4th  of  November,  1910. 
The  court  adjourned  on  the  1st  day  of  Octo- 
ber, 1910.  The  court  was  In  session  from 
the  4th  of  July,  1910,  to  the  1st  day  of  Oc- 
tober, 1910,  as  shown  by  the  caption  in  the 
transcript.  There  was  no  order  entered,  so 
far  as  the  record  before  us  shows,  authoriz- 
ing the  filing  of  a  statement  of  facts  in  the 
court  l>elow;  nor  is  there  any  reason  shown 
why  the  statement  of  facts  was  not  filed 
within  the  30  days  after  the  sentence  was 
pronounced,  which  occurred  on  August  18, 
1910.  Under  the  statute,  where  the  court  is 
in  session  more  than  8  weeks,  the  state- 
ment of  facts  must  be  filed  within  30  days 
after  the  final  Judgment  or  sentence.  If 
this  has  not  been  done,  then  the  record  must 
contain  an  order  extending  the  time.  The 
record  shows  that  nothing  of  this  character 
was  done  or  sought  to  be  done.  The  affi- 
davit of  Mr.  Overstreet  shows  that  he  filed 
with  the  clerk  of  the  court  an  affidavit  of 
appellant's  inability  to  pay  for  the  state- 
ment of  facts,  and  requesting,  under  the 
statute,  that  the  court  order  the  official  ste- 
nographer to  prepare  such  statement  of 
facts,  and  that  he  at  the  time  urged  the 
stenog^rapher  to  prepare  such  record,  and 
that  the  time  has  passed  when  such  state- 
ment can  be  legally  filed,  and  that,  by  reason 
of  the  refusal  of  said  stenographer  to  pre- 
pare &  statement  of  facts,  his  appeal  has  not 
been  duly  and  legally  perfected. 

It  win  be  noticed  that  this  affidavit  is  very 
general,  and  does  not  show  at  what  time  this 
request  was  made,  or  the  affidavit  filed.  It 
falls  to  show  that  he  called  upon  the  district 
Judge,  or  presented  the  matter  to  the  trial 
court,  with  a  view  of  obtaining  the  state- 
ment of  facts.  If  these  matters  had  been 
presented  to  the  district  Judge,  it  should  be 
shown  to  this  court  that  it  was  through  no 
fault  of  appellant,  and  that  he  exhausted  his 
remedies  in  trying  to  obtain  the  statement 
of  facts.  A  mere  recitation  of  the  fact  that 
be  filed  such  affidavit  with  the  clerk,  as  we 
understand  the  law,  is  not  sufficient  dili- 
gence. Even  if  filed  within  time,  this  matter 
should  be  called  to  the  attention  of  the  trial 
court,  and  the  proper  order  entered  requir- 
ing said  statement  of  facts  to  be  written  out 
by  the  stenographer,  to  form  a  part  of  the 
record  of  the  case. 

There  is  an  affidavit  on  this  matter,  sign- 
ed by  the  deputy  clerk,  in  which  be  states 
that  there  had  never  been  filed  with  him  any 
affidavit  by  Paul  Olivus  declaring  his  ina- 
bility to  pay  the  cost  of  a  statement  of  facts, 
and  that  the  records  of  the  criminal  district 
court  of  Dallas  county  fall  to  show  any  such 
affidavit  He  further  states  that  the  defend- 
ant at  no  time  made  a  motion  requesting  the 
Judge  to  order  the  stenographer  to  prepare  a 


statement  of  facts,  and  that  the  record  falls 
to  show  that  the  Judge  ever  made  such  or- 
der. He  further  states  that  he  had  beard 
appellant's  counsel  state  that  he  was  not 
going  to  appeal  the  case,  as  it  was  of  no  use, 
defendant  having  escaped,  and  he  also  states 
that  said  attorney,  in  the  conversation,  men- 
tioned that  he  did  not  want  any  record  made 
up  in  the  case.  In  the  attitude  that  the  rec- 
ord presents  itself  to  this  court,  we  are  of 
opinion  that  the  certiorari  should  not  be 
awarded.  There  has  been  no  such  diligence 
shown  by  the  affidavit  as  is  required  by  the 
statute. 

It  Is  the  settled  law  of  Texas,  under  these 
statutes  extending  time  in  which  to  prepare 
statement  of  facts  and  bills  of  exceptions, 
that  a  failure  to  secure  either  or  both  should 
arise  from  no  negligence  or  want  of  diligence 
on  the  part  of  the  party  seeking  same.  This 
construction  of  the  statute  has  been  uniform- 
ly held  since  George  v.  State,  25  Tex.  App. 
229,  8  S.  W.  25.  The  present  statutes  require 
that,  where  the  court  continues  for  8  weeks 
or  more,  the  statement  of  facts  must  be  pre- 
pared within  30  days  of  the  sentence  or  final 
Judgment,  with  authority  on  the  part  of  the 
court  upon  proper  showing  to  grant  further 
time.  Where  the  court  does  not  last  8  weeks, 
then  the  law  itself  allows  30  days  after  ad- 
journment In  which  to  prepare  said  state- 
ment of  facts;  and,  if  further  time  Is  neces- 
sary, it  shall  be  granted  upon  proper  show- 
ing to  the  Judge  who  tried  the  case,  to  be 
entered  of  record.  Without  a  compliance 
with  these  statutes,  diligence  would  be  want- 
ing on  the  part  of  parties  who  do  not  obtain 
statement  of  facts.  The  motion  for  certio- 
rari was  contested  by  the  state,  supported 
by  the  affidavit  of  the  deputy  clerk  of  the 
court  as  heretofore  stated. 

In  the  absence  of  statement  of  facts  and 
bills  of  exceptions,  there  Is  no  question  pre- 
sented that  would  require  a  revision  by  this 
court 

There  being  no  error  of  record,  the  Judg- 
ment Is  affirmed. 


GOULD  V.  STATn 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  8, 
1911.) 

1.  Criminal  Law   (|  440*)— Evidence— Ad- 
missibility. 

Under  Rev.  St  1895,  art  2312,  providing 
that,  to  render  a  deed  admissible  in  evidence, 
it  must  be  filed  in  the  case  before  the  trial, 
with  notice  to  the  adverse  party,  and  Code  Cr. 
Proc.  art.  704,  making  the  rales  of  evidence  In 
civil  salts  applicable  in  criminal  actions,  the 
deed  records  of  a  county,  showing  a  lease  of  a 
building  to  an  amusement  company  whose  em- 
ploy6  Is  on  trial  for  permitting  a  theatrical  per- 
formance in  the  bnilding  to  be  given  on  Sunday, 
is  Inadmissible,  where  a  copy  was  not  filed 
before  the  trial  and  notice  given. 

[ESd.    Note.— For   other   cases,    see   Criminal 
Law,  Cent.  Dig.  {  1026;   Dec  Dig.  S  440.*] 
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2.  CkOHiNAi.  Law  (§  445*)— EviDKNCB— Cebtt- 
FiED  Copies  or  Rbcokds. 

Under  Re7.  St  1895,  arts.  2306,  2308,  mak- 
ing certified  copies  of  records  of  public  ofiScers 
prima  facie  evidence,  and  requiring  tlie  Secre- 
tary of  State  to  fumisli  certified  copies  of  pa- 
pers in  hia  oflice,  a  certified  copy  of  a  certifi- 
cate of  autliority  issued  by  the  Secretary  of 
State  to  an  amusement  company  is  property 
received  in  evidence.  In  all  cases  in  wnich  the 
original  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  445.*] 

3.  Sunday    (§    29*)— Amussmknts— Informa- 
tion—Suffioienct. 

An  information  alleging  that  accused,  as 
agent  and  employ^  of  the  proprietor  of  a  the- 
ater, permitted  a  theatrical  performance  to  be 
given  on  Sunday,  to  which  a  fee  was  charged 
for  admission,  charges  an  offense. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent.  Dig.  {§  13,  67-72;   Dec.  Dig.  {  29.*] 

4.  Sunday    (§    29*)- Amusements— Evidenck 
— Admissibility. 

On  a  trial  for  permitting  a  theatrical  per- 
formance on  Sunday,  testimony  of  witnesses  as 
to  what  took  place  in  the  building  on  the  occa- 
sion was  admissible. 

[Ed.  Note. — For  other  cases,  see  Sunday, 
Dec.  Dig.  S  29.*] 

Appeal  from  Dallas  County  Court,  at  Law ; 
W.  M.  Holland,  Judge. 

O.  F.  Gould  was  convicted  of  violating  the 
Sunday  law,  and  be  appeals.  Reversed  and 
remanded. 

Crawford,  Walker  &  Williams,  for  appel- 
lant 0.  E.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  In  this  case  the  Information 
alleges  that  appellant,  as  agent  and  employ^ 
of  the  Interstate  Amusement  Company,  a 
corporation  which  was  then  and  there  the 
proprietor  of  a  place  of  public  amusement, 
to  wit,  a  theater,  situate  in  the  city  of  Dal- 
las, Dallas  county,  Tex.,  and  be,  the  said  O. 
F.  Gould  (appellant),  as  such  agent  and  em- 
pIoy€,  did  then  and  there,  on  Sunday,  unlaw- 
fully permit  to  be  open  said  theater  for  pub- 
lic amusement,  and  did  permit  a  theatrical 
performance  to  be  given  on  Sunday,  to  wbicb 
a  fee  was  charged  for  admittance,  etc. 

It  being  alleged  in  the  information  that 
the  Interstate  Amusement  Company  was  the 
owner  of  the  place  the  only  proof  offered  by 
the  state  on  this  point  was  to  introduce  the 
deed  records  of  Dallas  county,  showing  a 
lease  of  the  building  to  the  Interstate 
Amusement  Company.  Appellant  objected  to 
the  introduction  of  this  record,  and  this  in- 
strument, on  the  ground  "that  he  had  been 
given  no  notice  that  said  copy  of  said  lease 
would  be  used  in  evidence  against  bim  in  this 
cause,  and  no  copy  of  such  lease  bad  been 
filed  with  the  papers  in  this  cause  for  a  peri- 
od of  three  days,  as  required  by  law,  prior 
to  this  trial."  As  this  lease  is  the  only  proof 
of  the  connection  of  the  Interstate  Amuse- 
ment Company  with  the  theater  shown  to  be 
open  on  Sunday,  its  materiality  is  apparent. 


In  the  case  of  Lasher  ▼.  State,  80  Tex. 
App.  388,  17  S.  W.  1065  (28  Am.  St  Bep. 
922)  it  is  held  that  "the  record  books  of  the 
county  clerk's  office  of  recorded  deeds,  etc, 
cannot  be  introduced  in  evidence  to  prove 
title,  at  least  without  notice  to  the  adverse 
party."  Article  764  of  the  Code  of  Criminal 
Procedure  provides  that  "the  rules  of  evi- 
dence prescribed  In  the  statute  law  of  this 
state  in  civil  suits  shall,  so  far  as  applicable, 
govern  also  in  criminal  actions."  Article 
2312  of  the  Revised  Statutes  of  1895,  among 
other  things,  provides  that,  to  render  a  deed 
admissible  in  evidence,  it  must  be  filed  in 
the  cause  wherein  it  is  proposed  to  use  it,  at 
least  three  days  before  trial,  with  notice  to 
the  opposite  party  of  such  filing;  and  in 
Allison  V.  State,  14  Tex.  App.  402^  it  is  held 
that  in  default  of  such  filing  and  notice  tlie 
court  properly  rejected  a  deed  offered  hi 
evidence.  The  execution  of  the  instrument 
must  be  proven  on  the  trial  to  render  it  ad- 
missible, or,  if  a  recorded  copy  is  relied  on, 
a  copy  must  be  filed  with  the  papers  at  least 
three  days  before  the  trial,  and  the  oppo- 
site party  given  notice.  The  Instrument  not 
having  been  proven  upon  the  trial,  and  no 
copy  is  shown  by  the  record  to  have  been 
filed,  it  was  error  to  admit  the  record  copy 
of  the  lease. 

There  was  no  error  In  admitting  the  ce^ 
tlfled  copy  of  the  certificate  of  authority 
issued  by  the  Secretary  of  State  to  the  Inte^ 
state  Amusement  Company.  Under  one  stat- 
ute the  Secretary  of  State  Is  made  the  cus- 
todian of  the  archives  of  the  State  Depart- 
ment, and  be  Is  required  to  give  copies  ot 
records  to  any  person  applying  for  same,  and 
It  Is  expressly  provided  that  such  certified 
copies  of  certificates  shall  be  received  in  ev- 
idence In  all  cases  in  which  the  original 
would  be  evidence.  Rev.  St  1895,  arts.  2306, 
2308. 

The  court  did  not  err  In  overruling  the 
motion  to  quash  the  information  and  com- 
plaint, as  it  charged  an  offense  under  the 
law,  and  the  court  did  not  err  In  admitting 
the  testimony  of  the  witnesses  Laws  and  Cul- 
lum  In  testifying  to  what  was  taking  place 
in  the  building  on  the  occasion;  but,  on  Ac- 
count of  the  error  hereinbefore  pointed  out, 
the  cause  will  be  reversed  and  remanded. 


GARRETT  v.  STATU 

(Court  of  Oriminal  Appeals  of  Texas.    Jan.  IS, 

1911.     On  Motion  for  Rehearing, 

Feb.  22,  1911.) 

1.  Intoxicating  Liquors  (i  40*)— Locai.  Op- 
tion—Adoption— Effect  ON  EjXISTINO  Reg- 
uljCtions. 

Const.  1876,  art  16,  f  20,  as  amended  on 
September  22,  1891,  requires  the  Legislature  at 
its  first  session  to  enact  a  law  whereby  the 
qualified  voters  of  any  county,  or  such  subdi- 
vision of  a  county  as  may  be  designated  by  the 
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commissionetB'  conrt,  may  determine  whether 
the  sale  of  intoxicants  shall  be  prohibited  with- 
in the  prescribed  limits.  Act  June  24,  1S7S,  c 
33  (Rev.  St.  1S95,  art.  S396),  provides  that 
failare  to  carry  prohibition  in  a  county  shall 
not  prevent  an  election  being  immediately  there- 
after held  in  a  justice's  precin<;t,  town,  or  city 
of  said  county,  and  failure  to  carry  prohibition 
in  a  town  or  city  shall  not  prevent  an  election 
immediately  thereafter  in  the  same  justice's  pre- 
cinct, nor  shall  the  holding  of  an  election  in  a 
jostice's  precinct  prevent  the  holding  of  an  elec- 
tion for  the  entire  connty  immediately  there- 
after. Held,  that  the  adoption  by  a  connty,  at 
an  election  held  throachout  the  connty,  of  Act 
April  24.  1909  (Laws  1909  [1st  Called  Seas. 
81st  T>eK.]  c.  35),  amending  Pen.  Code  1895.  art. 
402.  fixing  the  penalty  for  violating  the  local 
option  law  at  confinement  in  the  penitentiary 
for  not  less  than  one  nor  more  than  three  years, 
superseded  the  prior  local  option  law  adopted  in 
any  of  the  precincts  in  the  connty,  so  that  such 
penalty  was  operative  thronghont  the  county, 
including  such  precincts. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  |  34;    Dec.  Dig.  I  40.*] 

2.  CBimNAi,  Law   (|   1150*)— Appeai<— Con- 

FLicriNO  Evidence. 

Where  the  evidence  as  to  accused's  guilt 
waa  conflicting,  the  Court  of  Criminal  Appeals 
cannot  set  aside  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  IMg.  i  3076;   Dec.  Dig.  \  1169.*] 

Appeal  from  District  Court,  Clay  County  ;- 
A.  H.  Carrigan,  Jadge. 

BUI  Garrett  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

Taylor  ft  Jones,  for  appellant.  John  A. 
Hobley,  Asst.  Atty.  Gen.,  for  tbe  State. 


PRENDERGAST,  J.  On  September  4, 1909, 
Clay  county  adopted  the  local  option  law  aft- 
er the  act  of  the  TMrty-Flrst  Legislatnre 
(Laws  1909,  c.  15)  making  It  a  felony  to  vio- 
late It  was  In  force.  The  appellant  was  In- 
dicted by  the  grand  Jnry  of  Clay  connty  for 
making  a  sale  of  intoxicating  liquors  in  vio- 
lation of  this  law.  He  was  tried  and  con- 
victed, and  the  Jury  assessed  his  punishment 
at  confinement  in  the  penitentiary  for  the 
term  of  two  years. 

1.  In  several  different  ways  the  appellant 
properly  preserved  a  point  contending  that, 
as  several  of  the  precincts  In  Clay  county 
bad  previously  adopted  local  option  before 
the  act  of  the  Tblr^-First  Legislature  went 
into  effect,  said  connty  election  was  void, 
and  could  not  affect,  and  did  not  repeal,  the 
previous  adoption  of  said  law  by  the  said 
several  precincts.  It  therefore  l)ecomes  nec- 
essary for  us  to  determinie  whether  or  not, 
when  one  or  more  precincts  in  a  county,  but 
not  all  of  tbem,  have,  before  the  act  of  the 
Thirty-First  Legislature  went  Into  effect, 
adopted  local  option,  the  county  can  there- 
after hold  an  election  under  the  present  law, 
and  by  adopting  it  put  In  force  in  the  whole 
county  the  penalty  of  felony  for  a  violation 
of  It 

Section  20,  art  16,  of  the  Constitution  of 


1876,  Is  as  follows:  "The  Legislatnre  shall, 
at  its  first  session,  enact  a  law  whereby  the 
qualified  voters  of  any  county,  justice's  pre- 
cinct town  or  city,  by  a  majority  vote,  from 
time  to  time,  may  determine  whether  the 
sale  of  intoxicating  liquors  shall  be  prohib- 
ited within  the  prescribed  limits."  After- 
ward, on  September  22,  1891,  this  section 
just  quoted  was  amended,  and  the  followintT 
in  lieu  thereof  was  adopted,  and  has  since 
then  been  In  force:  "The  Legislature  shall 
at  its  first  session  enact  a  law  whereby  the 
qualified  voters  of  any  county.  Justice's  pre- 
cinct, town,  city  (or  such  subdivision  of  a 
county  as  may  be  designated  by  the  commis- 
sioners' court  of  said  county)  may  by  a  ma- 
jority vote  determine  from  time  to  timtf 
whether  the  sale  of  intoxicating  liquors  shall 
be  prohibited  within  the  prescribed  limits." 

It  is  clear  by  both  of  these  provisions  that 
the  Legislature  was  required  to  enact  a  law 
whereby  the  qualified  voters  of  any  county 
might  determine  whether  the  sale  of  intox- 
icating liquors  shall  be  prohibited  within  the 
county,  as  much  so  as  It  was  to  pass  a  law 
authorizing  the  Justice  precinct  to  so  deter- 
mine. The  first  Legislature  after  the  adop- 
tion of  the  Constitutioa  of  1876,  by  an  act 
approved  June  24,  1876  (Acts  15th  Leg.  p.  26), 
did  pass  Just  such  law  as  it  was  required  to 
do  by  said  original  constitutional  provision. 
Section  4  of  that  act  is  as  follows:  "No  elec- 
tion under  the  foregoing  sections  shall  be 
held  within  the  same  prescribed  limits  In 
less  than  twelve  months  after  an  election  un- 
der this  act  has  been  held  therein;  but  a 
failure  to  carry  prohibition  In  a  county  sliall 
not  prevent  such  election  i>eing  immediately 
thereafter  held  In  a  Justice's  precinct,  town 
or  city  of  said  county;  nor  shall  the  failure 
to  carry  prohibition  In  a  town  or  city  pre- 
vent an  election  being  immediately  thereafter 
held  in  the  same  Justice's  precinct ;  nor  shall 
the  holding  of  such  election  In  any  Justice's 
precinct  In  any  way  prevent  the  holding  of 
an  election  for  the  entire  county  Immediately 
thereafter."  It  will  therefore  be  seen  that 
the  very  first  act  passed  by  the  Legislature, 
and  which  has  continuously  been  in  force  by 
either  this  enactment  or  re-enactments  to  the 
same  effect  (Rev.  St  art  3395),  provides  that 
the  holding  of  an  election  In  any  Justice's 
precinct  shall  not  in  any  way  prevent  the 
holding  of  an  election  for  the  entire  county 
Immediately  thereafter. 

This  identical  question  was  before  the  Court 
of  Civil  Appeals  in  the  case  of  Kimberly  v. 
Morris,  10  Tex.  Civ.  App.  692,  31  S.  W.  809, 
in  which  that  court  held,  as  we  now  hold, 
that  jthe  holding  of  an  election  in  any  one 
or  more  of  the  several  Justice's  precincts  in 
a  county,  even  though  such  precinct  adepts 
the  local  option  law,  does  not  prevent  the 
county  from  thereafter  immediately  holding 
an  election  for  the  whole  county,  and  that. 


*For  otber  eases  see  same  topic  and  lectlon  NUMBER  la  Dec.  Dtx.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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when  the  whole  county  adopts  local  option, 
It  supersedes  and  does  away,  at  least  for  the 
lengUi  of  time  that  the  county  continues  the 
law  in  force,  the  previous  adoption  thereof 
by  one  or  more  of  the  several  precincts.  This 
and  other  cases  were  cited  by  this  court  with 
approval  in  the  case  of  Ez  parte  Fields,  39 
Tex.  Or.  R.  50,  46  S.  W.  1127,  in  an  opin- 
ion by  Judge  Hurt,  wherein,  among  other 
things,  the  court  says:  "On  the  other  hand, 
no  precinct,  town,  city,  etc.,  can  prevent  the 
county  from  declaring  that  the  sale  of  in- 
toxicating liquors  shall  be  prohibited  within 
the  county.  If  the  county  has  the  right  to  pro- 
hibit, it  has  the  right  to  prohibit  the  sale  in 
every  foot  thereof,  because  the  Constitution 
says  that  the  county  may  do  so.  If  the  pre- 
cinct has  the  right  to  prohibit,  as  before  stat- 
ed, no  county  election  can  prevent  it.  Let  us 
suppose  that  a  county  election  is  held.  A  num- 
ber of  precincts  vote  against  prohibition;  but, 
when  all  the  votes  are  counted,  prohibition  car- 
ries. Can  it  be  contended  that  prohibition  is 
not  in  force  in  every  part  of  that  county,  not- 
withstanding the  opposition  in  such  precincts? 
If  the  contention  of  the  relator  be  correct, 
no  county  election  should  ever  be  held.  The 
election  should  be  bad  by  precincts,  towns, 
cities,  etc.;  and.  If 'all  are  in  favor  of  pro- 
hibition, then  prohibition  would  be  in  force 
in  the  entire  county.  We  do  not  so  under- 
stand the  Constitution.  The  county  has  the 
same  right  to  declare  prohibition  as  the  pre- 
cinct, etc.  They  stand  exactly  upon  the  same 
footing  with  reference  to  the  power  to  de- 
clare it,  but  not  upon  the  same  footing  with 
reference  to  the  power  to  repeal  It;  for,  if 
a  precinct  can  repeal  It,  or  defeat  the  coun- 
ty election,  so  far  as  that  precinct  is  con- 
cerned, then  the  county  has  no  right  by  an 
election  to  declare  prohibition.  All  of  the 
acts  of  the  Legislature  l>earing  upon  this  sub- 
ject are  in  accord  with  this  view."  And  the 
court  in  that  opinion,  after  citing  the  case  of 
Klmberly  v.  Morris  and  others,  then  says: 
"The  last  opinion  was  rendered  by  Judge 
Stephens,  and  cites  us  to  several  cases,  and 
tee  think  that  the  question  is  forever  put  at 
rest  in  Texas."  The  Supreme  Court  of  this 
state,  in  the  case  of  Griffln  v.  Tucker,  102  Tex. 
420,  118  S.  W.  635,  has  in  effect  given  the 
same  construction  to  the  Constitution  and 
statutory  provision  upon  this  subject  that  we 
here  now  give  them. 

To  hold  that  both  the  Constitution  and  the 
law  enacted  thereunder  gave  the  county  a 
right  to  hold  an  election,  as  they  both  clear- 
ly did,  and  for  the  statute  to  say  in  clear 
and  unequivocal  language,  "nor  shall  the 
holding  of  such  election  in  any  justice's  pre- 
cinct in  any  way  prevent  the  holding  of  an 
election  for  the  entire  county  Immediately 
thereafter,"  and  then  to  hold  that  such  an 
election  in  the  county,  U  prohibition  carried, 
did  not  apply  to  the  whole  county,  because 
one  or  more  precincts  therein — not  all — had 
under  some  other  act,  and  previously,  adopt- 
ed the  local  option  law,  would  render  such 


election  by  the  county  of  no  force  or  effect 
whatever.  Such  was  never  intended  by  ei- 
ther the  Constitution  or  the  statutory  law. 
If  the  county  has  the  right  to  hold  an  elec- 
tion, and  it  does  so,  and  a  majority  votes 
for  prohibition,  and  it  is  properly  so  declar- 
ed, it  thereby  puts  the  law  that  Is  then  in 
force  in  effect  in  the  whole  of  such  county. 

Appellant's  attorneys  have  cited  us  to  sev- 
eral cases  decided  by  this  court  where  In 
arguing  the  questions  then  before  the  conrt, 
and  also  in  deciding  some  such  qnestiong, 
this  court  iias  said  in  substance  that  where 
local  option  has  been  legally  put  in  opera- 
tion within  a  specified  territory,  such  as  a 
justice's  prednct,  it  must  remain  In  force  in 
that  territory  until  voted  out  by  the  qualified 
voters  of  that  particular  territory.  But  these 
expressions  and  points  decided  by  this  court 
must  be  taken  in  connection  with  what  was 
then  being  discussed  and  decided.  No  such 
question  in  any  of  the  cases  where  this  Is 
said  was  the  question  that  is  now  twfore  us. 
No  case  has  been  cited  by  appellant's  attor- 
neys wherein  this  court  has  held  differently 
from  what  we  now  hold  and  we  know  of 
none.  We  therefore  hold  that  the  act  of  the 
Thirty-First  Legislature,  approved  April  24, 
1909  (Laws  1909  [1st  Called  Sess.]  c  35), 
amending  article  402  of  the  Penal  Code  of 
1895,  fixing  the  penalty  of  confinement  in 
the  penitentiary  for  not  less  than  one  nor 
more  than  three  years  for  a  violation  there- 
of, having  been  adopted  in  Clay  county  on 
September  4,  1909,  after  said  act  went  Into 
effect,  Is  in  force  in  the  whole  of  said  coun- 
ty, and  ttiat  its  adoption  in  the  whole  counts 
supersedes  and  sets  aside  the  adoption  of 
the  law  in  any  of  the  precincts  in  said  conn- 
ty  previously  adopted,  and  whenever  and 
under  whatever  act  adopted. 

2.  The  only  other  imint  raised  by  appellant 
In  his  case  is  challenging  the  sufficiency  of 
the  evidence  to  justify  the  conviction.  The 
evidence  was  clear  and  satisfactory  that  the 
appellant  did  sell,  in  violation  of  said  ar- 
ticle of  the  Penal  Code,  intoxicating  liquor, 
as  charged  In  the  indictment  This  was  tes- 
tified to  clearly  and  satisfactorily  by  the  wit- 
ness Rogers,  to  whom  the  Indictment  charged 
the  illegal  sale  had  been  made.  His  testi- 
mony was  supported  by  the  testimony  of  oth- 
er witnesses  and  the  circumstances  detailed 
by  them.  While  the  appellant  himself  dis- 
puted this,  the  court  and  jury  below,  havhig 
heard  the  testimony,  saw  the  witnesses  and 
believed  the  testimony  for  the  state.  We  are 
not  at  liberty,  even  if  we  were  disposed  to 
do  so,  to  set  aside  their  judgment  and  ver- 
dict 

There  being  no  error  in  the  conviction  and 
sentence  of  the  defendant,  the  case  la  in  all 
things  affirmed. 

On  Motion  for  Rehearing^ 
The  motion  for  rehearing  presents  nothing 
new   from   wlut   was  origiually  presented, 
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considered,  and  decided  In  the  previous  opin- 
ion. Neither  were  any  additional  author- 
ities cited  that  have  not  been  considered. 

However,  upon  reinvestigating  the  ques- 
tion, we  have  foimd  where  we  think  the 
identical  question  raised  in  this  case  has  been 
previously  decided  by  this  court  against  the 
appellant's  contention.  By  diligent  search 
we  failed  to  find  this  decision  before  the 
original  opinion  was  rendered  herein.  Nei- 
ther appellant  nor  the  state  had  called  our 
attention  thereto.  Tlie  case  we  refer  to  is 
Raby  v.  State,  42  Tex.  Or.  R.  66,  57  S.  W. 
651.  That  case  shows  that  In  1895  precinct 
No.  4  of  Bosque  county  voted  for  prohibition, 
and  the  law  was  thereafter,  under  said  elec- 
tion, properly  declared  in  force  in  said  pre- 
cinct In  1897  the  entire  county  voted  on 
prohibition,  and  it  was  carried  at  that  elec- 
tion in  the  whole  county,  and  properly  so 
declared.  The  defendant,  Raby,  was  Indicted 
In  three  counts;  the  first  alleging  a  sale  un- 
der the  law  after  the  whole  county  had  voted 
for  prohibition,  and  the  second  for  violating 
said  law  under  the  election  in  1895,  in  which 
said  precinct  No.  4  had  voted  for  prohibition. 
and  the  law  was  properly  declared  in  force 
thereunder.  It  is  unnecessary  to  state  the 
third  count.  This  court  in  that  case  held: 
"The  question  here  presented  is  whether  or 
not  a  conviction  for  violating  the  local  op- 
tion law  In  precinct  No.  4  can  be  maintained 
when,  subsequent  to  the  adoption  of  local 
option  In  said  precinct,  the  entire  county 
had  voted  on  the  question,  and  adopted  local 
option.  It  has  been  held  that,  where  local 
option  has  been  legally  adopted  in  a  Justice 
precinct,  a  subsequent  election  ordered  and 
held  for  the  entire  county  is  authorized  by 
law,  and.  If  local  option  is  defeated  in  the 
«ntlre  county,  it  does  not  repeal  or  abrogate 
local  option  in  the  precinct  where  it  formerly 
existed.  Aaron  v.  State,  84  Tex.  Cr.  R.  103, 
[29  8.  W.  267];  Ex  parte  C!Ox,  28  Tex. 
App.  537  [13  S.  W.  862].  In  our  opinion, 
where  local  option  is  adopted  for  the  entire 
county,  it  absorbs  precincts  of  the  county 
where  local  option  formerly  existed;  the  law 
being  merged  Into  the  county  local  option 
law,  so  that  an  offense  occurring  in  the  pre- 
cinct territory  is  no  longer  an  offense  against 
the  precinct  law,  that  having  been  obliterat- 
ed, but  it  is  an  offense  against  the  county 
local  option  law,  which  alone  exists  in  the 
territory."  And  that  case  was  reversed  by 
this  court  because  the  defendant  was  con- 


victed under  the  law  declared  for  precinct 
No.  4  alone. 

We  have  no  doubt  of  the  correctness  of  our 
holding  in  this  case.  The  motion  is  therefore 
overruled. 


JAME3S  V.  STATE). 

(Court  of  CMminal  Appeals  of  Texas.    Feb.  15, 
1911.) 

1,  SODOHT  JJ'  5*>— INDICTMKNT— SUFFICIBNCT. 

An  indictment  for  sodomy,  charging  that 
the  offense  was  committed  by  copulation  with 
a  woman,  in  that  be  penetrated  her  fundament 
or  anas  with  his  private  parts,  is  sufficient. 

[Ed.  Note. — For  other  cases,  see  Sodomy, 
Cent.  Dig.  8  6 ;   Dec.  Dig.  g  5.*] 

2.  Cbdiinai.  Law  (§  1144*)— Appeal  awd  Eb- 
BOB— Statement  of  Facts — Pbesumptions 
IN  Absence  or. 

Where  the  only  ground  for  motion  for  a 
new  trial  is  that  the  verdict  and  judgment  are 
contrary  to  the  law  and  the  evidence,  in  the 
absence  of  a  statement  of  facts,  the  Court  of 
Criminal  Appeals  will  presume  that  the  facts 
were  sufficient. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  3031;  Dec.  Dig.  {  1144.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   Ed  Sewell,  Special  Judge. 

Andrew  James  was  convicted  of  sodomy, 
and  he  appeals.    AflSrmed. 

0.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  sodomy;  his  punishment  being  assess- 
ed at  10  years'  confinement  in  the  peniten- 
tiary. 

The  record  is  before  us  without  a  state- 
ment of  facts  or  bill  of  exceptions.  There 
was  a  motion  made  to  quash  the  indictment 
upon  what  might  be  termed  a  general  de- 
murrer, in  that  it  alleges  there  is  no  viola- 
tion of  the  law  charged.  Under  the  author- 
ity of  Lewis  V.  State,  36  Tex.  Cr.  B.  37,  3o 
S.  W.  372,  61  Am.  St  Rep.  831,  we  are  of 
opinion  the  indictment  is  sufficient  The  in- 
dictment charges  in  this  case,  as  it  did  in 
the  Lewis  Case,  supra,  that  the  offense  was 
committed  by  copulation  with  a  woman,  in 
that  he  penetrated  her  fundament,  or  anus, 
with  his  private  parts. 

The  only  ground  of  the  motion  for  a  new 
trial  is  that  the  verdict  and  Judgment  are 
contrary  to  the  law  and  evidence.  The  state- 
ment of  facts  not  being  before  us,  we  will 
presume  that  the  facts  were  sufficient. 

There  being  no  error,  the  Judgment  is  af- 
firmed. 


•For  other  cues  lae  lamo  topte  and  section  NiniBER  In  Dee.  Dig.  *  Am.  DIr  Key  No.  Seriei  t  Rep'r  Indexes 
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KARCHMER  y.  STATE). 

(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  8, 
1911.) 

Cbiminai,  Law  (8  804*)— Judiciai,  Notice— 

Municipal  Obdinances. 

A  state  court  will  not  take  judicial  notice 
of  city  ordinances,  and,  on  appeal  from  a  con- 
viction in  a  citjr  conrt,  the  ordinance  must  be 
introduced  In  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  304.*] 

Appeal  from  Dallas  County  Court,  at  Law; 
W.  M.  Holland,  Judge. 

E.  Karchmer  was  convicted  of  vlolatlilg  an 
ordinance  of  the  City  of  Dallas,  and  he  ap- 
peals.   Reversed  and  remanded. 

Israel  Dreeben,  for  appellant  James  J. 
Collins,  Lee  Richardson,  and  C.  E.  Lane,  Asst 
Atty.  Gen.,  for  the  State. 

HARPER>  J.  In  this  case  appellant  was 
charged  by  complaint  in  the  city  court  of  Dal- 
las with  violating  a  city  ordinance,  an  ordi- 
nance regulating  Junk  dealers.  He  was  con- 
victed, and  on  appeal  to  the  county  court  he 
was  again  adjudged  guilty,  and  his  fine  as- 
sessed at  $105,  from  which  Judgment  he  has 
appealed  to  this  court 

In  appellant's  bill  of  exception  No.  4  is 
raised  the  question  of  whether  or  not  on  a 
trial  in  the  county  court  it  was  necessary 
to  Introduce  the  ordinance  in  evidence.  The 
ordinance  does  not  appear  in  the  record,  ei- 
ther in  the  pleadings  or  the  statement  of 
facts,  and  the  Judge  trying  the  cause,  In  ap- 
proving the  bill  of  exception,  states  that  It 
was  not  Introduced  in  evidence ;  but  the  case 
having  originated  in  the  city  court  he  did 
not  deem  it  necessary.  Whether,  when  a 
case  originates  in  the  city  contt,  and  is  ap- 
pealed to  a  state  court,  the  state  court  will 
take  Judicial  notice  of  municipal  ordinances, 
the  authorities  seem  to  be  in  conflict.  But 
the  rule  adopted  in  our  state,  and  the  bet- 
ter rule,  we  think,  is  that  the  state  court  will 
not  take  Judicial  notice  of  city  ordinances; 
but,  where  they  are  relied  on,  they  must  be 
introduced  in  evidence. 

This  case  aptly  Illustrates  the  necessity  for 
the  introduction  of  the  ordinance  in  evidence. 
Appellant  contends  that  the  ordinance  under 
which  he  Is  prosecuted  is  unconstitutional. 
How  are  we  to  pass  on  its  constitutionality 
without  reading  it?  How  is  it  to  reach  us, 
if  not  made  part  of  the  record?  Every  time 
the  constitutionality  of  an  ordinance  is  rais- 
ed, shall  we  adjourn  court,  and  go  to  the  city, 
and  ask  the  city  secretary  to  show  it  to  us ; 
and,  if  not  how  are  we  to  obtain  it?  In  Wil- 
son V.  State,  16  Tex.  App.  501,  Judge  Hurt 
in  passing  on  this  question,  says:  "It  [the 
charge]  assumes  the  existence  of  a  city  ordi- 
nance requiring  all  penal  offenses  to  be  pub- 
lished 10  days  before  their  enforcement  In 
this  the  court  erred.    Courts  do  not  take  Ju- 


dicial cognizance  of  special  acts  or  laws." 
Chief  Justice  Gaines,  in  the  case  of  City  of 
Austin  V.  Walton,  68  Tex.  509,  5  S.  W. 
71,  holds:  "The  courts  do  not  take  Judicial 
knowledge  of  the  ordinances  of  municipal 
corporations.  They  stand  upon  the  same  foot- 
ing as  private  and  special  statutes,  and  the 
laws  of  other  states  and  of  foreign  countries, 
and  must  be  averred  and  proved  like  other 
facts" — citing  Green  v.  Indianapolis,  22  Ini 
192 ;  People  v.  Mayor,  7  How.  Prac.  (N.  I.) 
81 ;   Harker  v.  Mayor,  17  Wend.  (N.  T.)  199. 

In  Cyc.  the  rule  is  thus  laid  down  in  the 
text:  "While  the  power  of  municipalities  to 
pass  ordinances  or  by-laws  is  Judicially  no- 
ticed by  the  courts  within  the  state,  the  ordi- 
nances or  by-laws  themselves  are  not  Judi- 
cially known  to  courts  having  no  special  func- 
tion to  enforce  them" — citing  many  author- 
ities. State  courts  will  not  take  Judicial 
knowledge  of  city  ordinances. 

The  other  questions  raised  we  do  not  pus 
on;  the  ordinance  not  being  before  us. 

For  the  error  pointed  out  the  Judgment  ll 
reversed,  and  the  cause  is  remanded. 


Ex  parte  OVERCASH. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  & 
1911.) 

Habias   Cobpus   ({   90*)  —  Pbdceedixgs  — 

Place  op  Heabing  oh  Wbit. 

While,  under  the  statute  requiring,  after 
indictment  is  found,  that  the  writ  of  habeu 
corpus  shall  be  returnable  in  the  county  where 
the  offense  was  committed,  the  writ  may  be 
granted  by  any  district  judge,  the  hearing  there- 
under must  be  in  the  county  where  the  indict- 
ment was  found. 

[Ed.  Note. — For  other  cases,  see  Habeas  Co^ 
pus,  Cent.  Big.  {  80 ;   Dec.  Dig.  |  90.*] 

Appeal  from  District  Court  Jones  County; 
Jotm  B.  Thomas,  Judge. 

Proceeding  by  habeas  corpus  by  W.  J. 
Overcash  for  bail.  From  an  adverse  judg- 
ment, applicant  appeals.  Judgment  set  aside, 
and  writ  ordered  to  be  made  returnable  Id 
another  county. 

J.  F.  Cunningham,  for  appellant  C.  E. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Applicant  was  Indicted 
In  Throckmorton  county  for  murder.  The 
case  was  transferred,  on  change  of  venue,  to 
Haskell  county.  The  trial  under  the  writ  of 
habeas  corpus  was  bad  In  Jones  county.  Cp- 
on  a  hearing,  applicant  was  remanded  to 
custody  without  bond. 

Motion  is  made  in  this  court  to  dismiss 
the  appeal,  because  the  hearing  under  the 
writ  was  unauthorized  In  Jones  county.  Un- 
der our  statute,  after  Indictment  is  found, 
application  for  bail  under  writ  of  habeas 
corpus  must  be  had  In  the  county  in  which 
the  indictment  was  found.  This  question  has 
been  several  times  before  this  court    See  Ex 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rep'r  lodexes 
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parte  Trader,  24  Tex.  App.  393,  6  S.  W.  533: 
Ez  parte  Springfield,  28  Tex.  App.  27,  11  S. 
W.  677;  Ex  parte  Graham,  64  S.  W.  932. 
Tbe  matter  was  also  discussed  to  some  ex- 
t«it  In  Ez  parte  Angus,  28  Tex.  App.  293, 
12  S.  W.  1099.  Under  the  statute,  and  the 
decisions  construing  that  statute,  requiring 
the  application  for  ball  after  indictment 
found  to  be  heard  tn  the  county  where  the 
homicide  occurred,  the  case  must  be  tried  In 
the  county  where  the  Indictment  was  found. 
Tbe  ^dge  who  granted  the  writ  of  habeas 
corpus  in  this  case  was  authorized  to  grant 
It,  as  any  district  Judge  in  the  state  would 
be  authorized  to  do;  but  he  Is  not  authorized 
to  hear  it  in  any  other  county  than  Throck- 
morton. We  therefore  bold,  under  the  facts 
of  the  case  and  as  this  record  presents  the 
matter,  that  the  writ  was  properly  granted, 
but  the  case  was  improperly  tried  In  Jones 
county,  and  that  the  writ  should  have  been 
made  returnable  to  Throckmorton  county,  be- 
fore the  district  Judge  of  the  district  in  which 
Throckmorton  county  is  situated. 

It  is  therefore  ordered  that  the  Judgment 
be  set  aside,  and  it  is  ordered  that  the  writ 
of  habeas  corpus  be  made  returnable  before 
the  district  Judge  in  Throckmorton  county, 
to  De  there  beard  and  decided. 


HARWELL  y.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  15, 

IDll.) 
Cbiminal    Law   (8   719*)— Tbiai^— Abgdment 

OF  COUNTT  ATTOBNET. 

For  the  county  attorney  in  bis  argument 
to  state  that  to  his  knowledge  defendant  was  a 
bootlegger,  that  he  induced  a  witness  for  the 
state  to  leave  the  state,  that  he  never  did  a  de- 
cent thing,  there  being  no  evidence  of  these 
things,  and  no  evidence  attacking  his  charac- 
ter, was,  in  the  absence  of  correction  by  the 
court,  reversible  error. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1669;    Bee.  Dig.  {  719.*] 

Appeal  from  Johnson  County  Court;  J. 
B.  Haynes,  Judge. 

Jim  Harwell  api)eals  from  a  conviction. 
Reversed  and  remanded. 

Phillips  &  Bledsoe,  for  appellant  0.  E. 
Lane,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  conylct- 
ed  for  Tiolating  the  local  option  law. 

The  state's  evidence  shows  that  the  alleg- 
ed purchaser,  T.  M.  Pettigrew,  stated  that 
he  got  a  pint  of  whisky  from  appellant,  for 
which  he  paid  him  75  cents.  This  was  em- 
phatically denied  by  appellant ;  he  testifying 
that  he  never  sold  Pettigrew  any  whisky  in 
his  life.  Several  bills  of  exception  were  tak- 
en to  the  argument  of  the  county  attorney, 
and  special  instructions  were  requested  by 
counsel  for  appellant  to  withdraw  these  re- 
marks from  the  Jury,  with  further  instruc- 


tions not  to  consider  the  same.  These  were 
refused  by  the  court 

The  first  bill  of  exception  recites  that  the 
county  attorney  in  his  closing  argument  said: 
"If  I  was  sworn  as  a  witness  in  this  case, 
I  would  not  be  afraid  to  tell  the  Jury  why  Tim 
Pettigrew  left  here.  Jim  Harwell  was  sur- 
prised when  he  saw  old  Tim  here  as  a  wit- 
ness. We  got  him  back.  We  got  him  back. 
We  kept  OB  old  Tim's  trail,  until  we  got 
him  back,  and  Jim  knows  why  be  went  to 
Georgia,  and  spent  several  months  doing 
nothing."  The  second  bill  recites  that  in 
the  closing  argument  the  county  attorney 
said:  "Now,  gentlemen  of  the  Jury,  listen: 
Here  is  Jim  HarweU.  Why,  Jim  only 
weighs  240  pounds;  28  years  old  and  240 
pounds ;  yet  Jim  says  he  was  hashing  at  the 
American  Restaurant  Now,  you  know  that 
sounds  to  me  like  a  He.  I  can  tell  you  what 
he  was  doing,  for  I  know.  Jim  was  selling 
whisky;  that's  what  Jim  was  doing.  Two 
hundred  and  forty  pound  man  hashing! 
Now,  that's  a  lie,  and  you  know  it"  The 
third  bill  recites  that  the  county  attorney 
used  the  following  language:  "Jim  Harwell, 
a  'hasher*  in  the  American  Restaurant;  that 
is  the  rottenest  hole  in  the  United  States  to- 
day, and  he  is  tbe  blackest  bootlegger  in 
Johnson  county.  I  say  so,  because  I  know 
him."  Another  bill  recites  that  while  the 
county  attorney  was  addressing  the  Jury  he 
said:  "We  can't  enforce  the  law,  if  the  Jury 
will  go  out  here  and  turn  bootleggers  like  de- 
fendant loose  in  such  cases  as  this;  and 
now,  if  you  want  bootleggers  to  run  riot 
here,  go  out  and  turn  this  one  loose."  An- 
other bill  recites  that  the  county  attorney 
said:  "Gentlemen  of  the  Jury,  I  declare  to 
you  Jim  Harwell  never  did  a  decent  act  in 
his  life,  except  by  accident." 

Sundry  and  divers  exceptions  were  reserv- 
ed  to  this  language,  and  requests  made  of 
the  court  and  finally  special  instructions 
were  requested,  not  only  withdrawing  the 
remarks,  but  charging  the  Jury  they  should 
not  consider  these  matters  against  appellant 
The  verdict  of  the  Jury  gave  appellant  the 
maximum  punishment  $100  fine  and  60  days' 
imprisonment  in  the  county  Jail.  As  before 
stated,  the  evidence  for  the  state  shows  that 
Tim  Pettigrew  bought  of  appellant,  Jim  Har- 
well, a  pint  of  whisky,  for  which  he  paid  him 
75  cents.  There  is  no  evidence  that  appel- 
lant was  a  bootlegger.  There  is  no  evidence 
that  appellant  run  the  witness-  Pettigrew  out 
of  the  state,  or  sent  him  to  Georgia.  There 
is  no  evidence  attacking  tbe  character  of  ap- 
pellant His  character  or  reputation  was  not 
put  into  issue.  Some  of  the  statements  that 
the  county  attorney  made  bore  directly  upon 
matters  of  fact  which  he  states  were  in  his 
knowledge,  which  were  not  offered  in  evi- 
dence, and  which  could  not  be  put  in  evi- 
dence by  the  state.    Some  of  the  statements 
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lie  made  might  have  been  Introducible 
against  appellant,  but  were  not  introduced. 
If,  as  a  matter  of  fact,  appellant  bad  ln> 
duced  the  witness  Pettlgrew  to  leave  the 
state,  this  might  have  been  used,  perhaps, 
against  him,  and  under  some  circumstances 
this  character  of  testimony  Is  admissible,  as 
It  shows  or  tends  to  show  effort  on  the  part 
of  the  party  doing  so  to  prevent  evidence 
of  such  witness  at  the  trial;  but  these 
matters  were  not  before  the  Jury,  and  some 
of  them  would  not  have  been  admissible.  We 
are  of  opinion  that  the  character  of  argu- 
ment here  Indulged  Is  clearly  beyond  any 
legitimate  line.  The  charges  asked  by  ap- 
pellant were  refused.  The  court  declined  to 
control  the  county  attorney  In  his  argument, 
and  refused  to  withdraw  the  matters  from 
the  consideration  of  the  Jury.  We  cannot 
sustain  this  character  of  speech-making. 

The  Judgment  Is  reversed,  and  the  cause 
Is  remanded. 


WELLS  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  15, 
l&ll.) 

1.  Criminai,  liAW  n  1097*)— Appeal— State- 
ment OF  Pacts— Necessitt. 

Unless  instructions  are  so  fundamentally 
erroneous  that  they  would  be  inapplicable  to 
any  evidence  admissible  under  the  mdictment, 
they  cannot  be  reviewed,  in  absence  of  a  state- 
ment of  facts. 

[Ed.  Note. — ^FoT  other  cases,  see  Criminal 
I.AW,  Cent  Dig.  {  2862;   Dec.  Dig.  |  1097.*] 

2.  Cbiminal  Law  (8  1090*)— AppbaI/— State- 
ment OF  Facts. 

In  absence  of  a  bill  of  exceptions  and  state- 
ment of  facts  in  the  record  on  a  criminal  ap- 
peal, a  ruling  denying  a  continuance  cannot  be 
reviewed. 

[Bd.  Note.— For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  g  2812;   Dec.  Dig.  i  1090.*] 

3.  Cbiminal  Law  (5  1094*)— AppeaI/— Dis- 
position —  Atfibmance  —  Insufwcient 
Presentation  on  Appeal. 

A  jndgment  of  conviction  will  be  affirmed, 
where,  because  of  the  absence  of  a  statement  of 
facts  and  bills  of  exceptions,  the  alleged  errors 
cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2807,  3204;  Dec.  Dig.  { 
1094.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt.  B.  Seay,  Judge. 

Jim  Wells  was  convicted  of  first  degree 
murder,  and  he  appeals.    Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  first  degree;  his  pun- 
ishment being  assessed  at  life  Imprisonment. 

The  record  contains  neither  a  statement 
of  the  facts  nor  bills  of  exceptions.  The 
matters  set  forth  In  the  motion  for  new 
trial,  In  this  condition  of  the  record,  are  not 
so  presented  that  they  can  be  Intelligently 
revised. 


The  charge  contained  in  the  record  Is  ap- 
plicable to  a>  state  of  facts  which  could  have 
been  shown  before  the  Jury.  In  order  to  in- 
telligently review  a  criticism  of  the  charge, 
the  statement  of  facts  must  be  before  the 
court,  unless  the  charge  Is  so  fundamentally 
erroneous  that  it  would  not  be  applicable  to 
any  state  of  case  that  would  be  authorized 
by  the  indictment 

The  ruling  of  the  court  in  refusing  the 
continuance.  In  the  absence  of  the  facts  and 
bills  of  exceptions,  cannot  be  revised. 

As  the  matter  is  presented  by  this  record, 
we  cannot  review  them,  and  the  Judgment 
is  therefore  affirmed. 


FRANKLIN  v.  STATa 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  15, 
1911.) 

Thbeats    (J   !•)  —  Intebfebence    with    Em- 
ployment. 

An  owner  of  animals,  who  by  threatened 
Qse  of  violence  takes  them  from  one  who  liad 
taken  them  up  for  depredating  on  his  crop,  in 
territory  where  the  local  option  stock  law  is  in 
force,  does  not  thereby  violate  Pen.  Code,  art. 
600,  punishing  one  who  by  tlireats  or  by  acts 
of  violence  prevents  another  from  engaging  iu 
any  lawful  employment 

[Ed.  Note. — For  other  cases,  see  Threats, 
Cent  Dig.  {$  1-6;   Dec  Dig.  §  1.*] 

Appeal  from  Comanche  County  Court;  J. 
M.  Relger,  Judge. 

J.  B.  Franklin  was  convicted  of  crime,  and 
he  appeals.     Reversed  and  remanded. 

A.  B.  Hawortb,  for  appellant  C.  E.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  Indicted 
under  article  600  of  the  Penal  Code  (Acts 
1887,  p.  13).  This  act  reads  as  follows: 
"Any  person  who  shall  by  threatening  words, 
or  by  acts  of  violence  or  intimidation,  pre- 
vent or  attempt  to  prevent  another  from  en- 
gaging or  remaining  in  or  from  performhig 
the  duties  of  any  lawful  employment  shall  be 
guilty  of  a  misdemeanor  and  on  conviction 
thereof  shall  be  punished  by  fine,"  etc. 

The  indictment  charges,  and  the  facts  show, 
that  the  state  relied  upon  the  acts  of  appel- 
lant in  taking  from  one  Botler  a  couple  of 
mules  which  Botler  had  taken  up  for  depre- 
dating upon  his  crop.  Appellant  went  to  the 
lot  of  Botler  and  took  the  mules  away.  It 
is  also  claimed  by  the  state  that  there  was 
some  act  of  violence  committed  by  appellant 
at  the  time.  We  are  of  opinion  that  the  in- 
dictment does  not  charge,  nor  do  the  facts 
show,  a  violation  of  the  statute  quoted.  The 
mules  were  depredating  upon  Botler's  crop, 
which  was  situated  in  a  territory  in  which 
the  local  option  stock  law  was  in  force.  Bot- 
ler claimed  that  he  had  agreed  with  the  son 
of  appellant  that  he  was  to  have  $2.50  as 
damages  done  his  crop  by  the  mules,    .\ppel- 


•For  other  easel  see  nme  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Sertea  ft  Rep'i  indeiM 


Digitized  by 


Google 


Tex.) 


HATDEK  y.  STATB 


703 


lant  went  to  Botler's  bouse  or  stock  lot  and 
took  tbe  mules  away  over  tbe  protest  of  Bot- 
ler,  and,  as  Botler  s^ys,  by  tlie  threatened 
use  of  yiolence  upon  him. 

We  do  not  understand  from  these  facts 
that  appellant  was  preventing  Botler  from 
engaging  or  remaining  in  or  from  performing 
the  duties  of  any  lawful  employment  The 
statute  above  quoted  does  not  include  this 
character  of  matter.  It  has  relation  to  an 
entirely  different  matter  or  matters.  Appel- 
lant did  not  undertake  to  interfere  with  Bot- 
ler in  his  farming  business,  or  in  any  em- 
ployment in  which  he  was  engaged,  and  the 
mere  fact  that  Botler  may  have  had  some  au- 
thority or  right  to  take  up  stock  depredating 
upon  his  crop  did  not  constitute  that  as  an 
employment  or  business  as  contemplated  by 
tbe  statute.  The  statute  was  enacted  as  a 
means  of  preventing  persons  from  interfer- 
ing wlt^  others  who  are  performing 'labor  or 
engaging  in  some  lawful  business  by  means 
of  which  they  were  earning  a  support  and 
umintenance,  ctnd  was  never  intended  to 
reach  the  mere  taking  up  of  some  loose  ani- 
mals that  happened  to  be  depredating  upon 
bis  crop.  There  was  no  attempt  to  prove 
that  Botler  was  engaged  In  the  business  of 
impounding  mules,  or  tbat  such  was  his  em- 
ployment 

The  Assistant  Attorney  General  confesses 
error,  and  we  are  of  opinion  he  is  correct  In 
so  doing. 

The  Judgment  Is  reversed,  and  the  cause  Is 
remanded. 


HA  YD  EN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  S, 
1911.) 

1.  BtTBOUlBT    (S    41*)  —  BVIDENCB  —  SUFFI- 
CIENCT. 

Evidence  held  to  anpport  a  conviction  of 
burglary. 

[EM.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  Si  94-103;  Dec.  Dig.  {  41.»] 

2.  Cbuinai,   Law   (8   916*)  — Nkw   Tbiai>- 
Obounds. 

Where  the  evidence  was  clearly  sufficient 
to  sustain  a  conviction  of  a  felony,  accused  was 
not  entitled  to  a  new  trial  on  the  ground  that 
he  was  not  represented  by  an  attorney,  in  the 
absence  of  anything  to  show  that  he  was  fraud- 
ulently imposed  on,  preventing  tbe  employment 
of  an  attorney. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  2159,  2160;  Dec.  Dig.  { 
9ia»] 

Appeal  from  District  Court,  Titus  County; 
P.  A.  Turner,  Judge. 

Pete  Hayden  was  convicted  of  burglary, 
and  he  apipeals.    Affirmed. 

Bolston  &  Ward,  for  appellant  0.  E. 
Lane,  Asst  Atty.  Oen.,  for  the  State. 

PRENDEROAST,  J.  The  appellant  was 
indicted  for  burglary  with  intent  to  steal. 


diarged  to  have  been  committed  on  or  about 
the  16th  day  of  February,  1909.  He  was 
convicted,  and  bis  penalty  assessed  at  two 
years'  term  In  the  penitentiary.  The  court 
gave  a  full  and  apt  charge  on  the  subject, 
including  a  charge  on  circumstantial  evi- 
dence.   No  complaint  is  made  of  the  charge. 

The  evidence  clearly  shows  that  on  the 
morning  of  February  16,  1909,  John  Wilkin- 
son, the  witness  whose  house  was  burglariz- 
ed, closed  up  his  house  where  he  and  his 
family  lived — ^no  one  left  therein — ^and  start- 
ed to  Mt.  Pleasant  about  three-fourths  of  a 
mile  distant,  to  mall  some  letters.  As  he 
was  leaving  his  place,  Just  outside  of  his 
yard,  he  met  the  appellant,  who  Inquired  for 
one  of  the  witness'  boys.  He  was  told  that 
the  boy  was  not  at  home,  but  was  oCT  assist- 
ing his  mother  In  washing.  The  witness 
Icnew  the  appellant,  who  had  been  a  visitor 
to  his  family  from  time  to  time.  The  wit- 
ness continued  toward  Mt  Pleasant,  but  saw 
the  appellant  enter  his  yard,  going  towards 
his  bouse.  He  did  not  see  him  enter  the 
house.  Witness  was  gone  from  bis  house 
from  20  to  30  minutes.  On  returning,  when 
near  his  house,  he  saw  the  appellant  leaving 
his  back  yard,  and  be  went  across  a  field. 
He  did  not  stop  appellant  or  holloa  at  him, 
because  at  that  time  he  had  not  suspected 
anything  wrong.  Just  before  leaving  home 
the  witness  had  placed  his  gold  watch  and 
gold  ring  in  his  trunk,  and  locked  bis  trunk. 
After  reaching  his  house,  and  sitting  down 
and  reading  awhile,  he  concluded  he  would 
get  his  watch  and  put  it  on.  When  he  went 
to  the  trunk,  be  found  the  trunk  had  been 
broken  open,  and  his  watch  and  ring  both 
gone.  He  suspected  tbe  appellant,  and  began 
a  search  for  his  watch  and  ring.  Some  two 
or  three  days  later  he  located  his  watch  in 
the  hands  of  another  party,  several  miles 
off,  to  whom  the  appellant  the  witness  says, 
had  pawned  it  for  $1.50.  He  identified  tbe 
watch  as  his  beyond  question. 

Soon  after  the  burglary,  perhaps  the  same 
day,  the  appellant  gave  the  ring  to  a  negro 
girl  about  17  years  of  age,  who  lived  some 
few  miles  from  the  house  burglarized.  The 
ring  was  clearly  identified,  showing  that  it 
had  the  initials  "J.  W."  inside  of  It  which 
the  owner  said  be  himself  had  put  there  with 
his  pocket  knife.  At  tbe  same  time  the  ap- 
pellant handed  to  the  mother  of  the  girl  the 
watch,  requesting  her  at  first  to  keep  it  for 
him.  A  day  or  two  later  he  wanted  her  to- 
sell  It  for  him,  which  she  declined  to  do. 
He  was  not  wearing  the  watch  or  ring  either 
when  be  reached  the  place  where  the  girl 
and  her  mother  lived,  to  whom  he  gave  the 
ring  and  handed  the  watch.  He  stayed  at 
this  place  two  or  three  days.  At  the  time 
he  banded  the  watch  to  the  mother  and  gave 
tbe  ring  to  the  girl,  he  claimed  that  both  of 
them  had  been  sent  to  him  by  some  kinsman 
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In  Louisiana.  No  one  else  was  shown  to 
have  been  within  or  about  the  house  from 
the  time  the  witness  Wilkinson  left  it,  when 
the  defendant  was  going  towards  it,  till  he 
returned,  some  20  or  30  minutes  later,  when 
the  defendant  was  leaving  Ms  back  yard  and 
went  across  a  field. 

The  appellant,  it  appears,  had  no  attorney 
to  represent  him  in  the  trial  of  the  case. 
After  bis  conviction  he  employed  attorneys, 
who  filed  a  motion  for  new  trial  for  him, 
which  was  sworn  to  by  the  appellant  The 
substance  of  the  motion  Is  that  the  appellant 
was  under  16  years  of  age;  that  he  did  not 
know  that  his  age  was  material  until  after 
bis  conviction;  that  he  was  misled  In  not 
employing  attorneys  by  the  sheriff,  for  whom 
he  worked,  who  informed  him  that  there  was 
no  danger  of  his  being  sent  to  the  peniten- 
tiary; that  some  three  weeks  before  the  term 
of  the  court  at  which  he  was  convicted,  his 
father,  hearing  of  his  indictment,  came  to  see 
him  for  the  purpose  of  making  an  investiga- 
tion of  the  charge  against  him  and  employ- 
ing attorneys  for  him,  but  that  his  father 
was  Informed  by  appellant  of  the  informa- 
tion the  sheriff  had  given  him  (appellant) 
that  he  did  not  need  any  attorneys  and  not 
to  employ  any,  because  he  did  not  know  that 
the  state  was  going  to  press  the  charges 
against  him;  that  he  also  had  an  aunt,  who, 
in  August,  was  going  to  make' some  arrange- 
ment for  attorneys  to  represent  him,  but  she 
was  informed  by  the  sheriff  that  there  was 
no  danger  of  his  being  sent  to  the  peniten- 
tiary, and  that  he  did  not  need  a  lawyer, 
and  she.  did  not  employ  one;  that  because  of 
all  of  this,  and  his  information  from  the 
sheriff,  he  had  no  witnesses  subpoenaed;  that 
if  he  had  witnesses  he  could  have  proved 
that  the  watch  which  state's  witnesses  iden- 
tified was  not  the  watch  that  bad  been  stol- 
en, but  was  the  property  of  a  negro  woman 
living  In  Mt  Pleasant,  and  that  the  evidence 
tending  to  connect  him  with  breaking  and 
entering  the  burglarized  house  was  insuffl- 
cient  to  connect  him  therewith,  and  that  the 
watch  he  had  was  not  the  watch  of  the 
prosecuting  witness  Wilkinson,  whose  house 
was  burglarized.  To  his  motion  for  new 
trial  is  attached  the  affidavit  of  bis  father, 
who  swears  that  he  knows  the  age  of  the  ap- 
pellant; that  he  was  bom  on  January  8, 
1804,  and  would  be  16  years  of  age  on  Janu- 
ary 8,  1910;  that  be  did  not  know  bis  son 
was  in  trouble  in  the  court  imtil  two  or 
three  weeks  before;  tliat  he  then  came  to 
Mt.  Pleasant,  where  the  appellant  had  been 
working,  saw  him  (appellant),  asked  him 
about  It  and  that  he  was  out  of  Jail  and 
working  for  Mr.  Sanders,  the  sheriff,  and 
that  he  was  not  In  trouble;  that  upon  his  re- 
turn home  be  saw  an  aunt  of  the  appellant, 
by  whom  be  was  informed  that  said  Sanders 
had  told  her  that  there  was  not  anything 
against  defendant,  and  that  he  was  not  in 


any  danger  of  going  to  the  penitentiary;  that 
he  did  not  know  anything  further  of  the 
case  until  after  he  was  informed  that  the 
defendant  had  been  convicted,  when  he  came 
to  Mt  Pleasant  to  see  about  the  case  as 
soon  as  he  could. 

The  state  contested  the  motion  for  new 
trial  on  the  grounds  that  the  matters  therein 
alleged  were  not  true.  To  this  contesting 
pleading  was  attached  the  affidavit  of  the 
constable  of  precinct  No.  1,  in  Titus  county, 
who  swore  tliat  he  knew  the  defendant,  and 
had  known  him  for  some  time,  and  from  bis 
personal  appearance  be  believed  he  was  more 
than  16  years  of  age,  and  was  at  least  IT  or 
18  years  of  age.  The  court,  in  the  Judgiaent 
overruling  the  motion  for  new  trial,  stated: 
"And  the  court,  having  heard  said  motion 
and  the  evidence  thereon  submitted,  is  of  the 
opinion  that  the  same  should  be  overruled" 
— and  dfd  overrule  it. 

We  deem  it  unnecessary  to  discuss  sep- 
arately the  various  grounds  set  up  in  the 
motion  for  new  trial.  The  evidence  is  clear- 
ly sufficient  to  sustain  the  conviction.  None 
of  the  grounds  of  the  motion  for  new  trial, 
under  the  circumstances,  are  sufficient  to 
entitle  appellant  to  a  new  trial.  This  case 
does  not  come  within  any  of  the  cases  where 
the  defendant  Is  shown  to  have  been  so 
fraudulently  imposed  on  as  to  entitle  bim  to 
a  reversal.  There  is  nothing  in  the  record 
sufficient  to  justify  us  to  hold  that  the  lower 
court  erred  in  overruling  the  motion  for  new 
trial  on  any  of  the  grounds  thereof. 

The  judgment  will  therefore  be  affirmed. 


WILSON  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  8, 
1911.) 

Criminal   Law    (J    1097*)  —  Statembnt  of 

Facts— RKvntw  of  Btidercb. 

The  sufiSciencv  of  evidence  to  gustain  a 
conviction  cannot  oe  reviewed,  in  the  absence 
of  a  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  2938;   Dec.  Dig.  i  1097.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    Robert  B.  Seay,  Judge. 

John  Wilson,  alias  Bully  Wilson,  was  con- 
victed of  burglary,  and  he  appeals.   Affirmed. 

0.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  This  conviction  was 
for  burglary. 

The  record  Is  before  us  without  a  state- 
ment of  facts  or  bills  of  exception.  The 
only  ground  of  the  motion  for  new  trial  Is 
the  alleged  insufficiency  of  the  evidence  to 
support  the  conviction.  In  the  absence  of  tUe 
statement  of  facts,  tbls  matter  cannot  be  re- 
vised. 

The  judgment  is  affirmed. 
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BURK  ▼.  STATU. 
{Coort  of  Criminal  AppealB  of  Texas.    Feb.  15, 

Cbimirai,  Law  (S  1094*)  —  Appeal  —  State- 
ment or  Facts— NECE88ITT. 

Where  the  record  on  a  criminal  appeal  con- 
tains no  statement  of  facts  or  bill  of  exceptions, 
the  judgment  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  U  2807,  8204;  Dec.  Dig.  f  1094.»] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   Robert  B.  Seay,  Judge. 

Amos  Burk  was  convicted  of  robbery,  and 
be  appeals.    Affirmed. 

C  EX  Lane,  Asst  Atty.  Oen..  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  robbery;  the  punishment  being  assessed 
at  15  years'  confinement  in  the  penitentiary. 

The  record  Is  before  hs  v»ithout  a  state- 
ment of  the  facts  or  bills  of  exceptions.  The 
only  ground  of  the  motion  for  new  trial  is 
based  upon  the  statement  that  the  verdict 
and  Judgment  are  contrary  to  law  and  the 
evidence.  The  record,  as  above  stated,  being 
before  ns  without  the  facts  adduced  on  the 
trial  of  the  case,  this  alleged  error  cannot  be 
reviewed. 

Tbe  judgment  Is  afiElrmed. 


SWITZER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  8, 
1911.) 

CannRAi.  Law  (i  1076*)— Appeal  and  Ebbob 

— RKCOONIZANCK— SniTICIENCY. 

Where  a  recognizance  on  appeal  from  a 
Judgment  convicting  defendant  of  violating  tbe 
local  option  law  did  not  recite  that  defendant 
was  convicted  of  a  misdemeanor,  nor  show  the 
punishment  assessed,  it  was  insufficient  to  sus- 
tain  the  appeal. 

[Bid.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  ?711.  2712;   Dec.  Dig.  f  1076.*] 

Appeal  from  Potter  Coimty  Court;  W.  M. 
Jeter,  Judge. 

Charles  Swltzer  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  On 
motion  to  dismiss.    Granted. 

Cooper  &  Stanford  and  Cooper,  Merrill  & 
Lnmpkin,  for  appellant  C.  E.  Lane,  Asst 
Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  In 
the  county  court  of  Potter  county  of  violat- 
ing the  local  option  law,  and  bis  punishment 
assessed  at  a  fine  of  .$100  and  60  days'  Im- 
prisonment in  the  county  Jail. 

The  Assistant  Attorney  General  moves  to 
dismiss  the  appeal  herein,  on  the  ground 
that  the  recognizance  is  not  sufficient  to  give 
tblB  court  Jurisdiction.  An  inspection  of 
that  part  of  the  record  discloses  that  the 
motion  is  well  taken.  The  motion  to  dismiss 
Is  predicated  on  tbe  ground  that  the  recog- 
nizance herein  does  not  recite,  as  the  statute 


requires,  that  appellant  was  convicted  of  a 
misdemeanor,  nor  does  it  recite  tbe  amount 
of  his  punishment  The  form  provided  re- 
quires that  this  be  stated,  and  we  Imow  of 
no  authority  to  dispense  with  these  require- 
ments. 

The  motion  of  the  Assistant  Attorney  Gen- 
eral is  accordingly  sustained,  and  the  appeal 
is  dismissed. 


DUKE  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  7, 
1910.    Rehearing  Denied  March  1,  1911.) 

1.  C!biminai.  Law  (i  1166^*)— Afpkal— Rk- 
view. 

Challenges  for  canse  to  Jurors  will  not  be 
reviewed  on  appeal  where  it  does  not  appear 
that  appellant  exhaasted  his  peremptory  dial- 
lenges,  and  thereafter  was  forced  to  accept  a 
jnror  subject  to  diaqnaliflcation  or  challenge 
for  canse. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3117;   Dec.  Dig.  i  1166%.*] 

2.  Cbiminal  Law  (|  452*)— Evidence— Opin- 
ion Evidence. 

Where  a  witness  testified  that  on  the  night 

grior  to  the  homicide  accused  was  drinking 
eavily  and  on  the  point  of  having  delirium 
tremens,  but  on  cross-examination  admitted  that 
he  did  not  know  what  delirium  tremens  was, 
it  was  proper  to  exclude  his  statement  as  to  the 
delirium  tremens. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  452.*] 

3.  Cbiminal  Law  (|  448*)— Bvidencb— Opin- 
ion Evidence. 

It  was  proper  to  permit  a  witness  to  tes- 
tify that  at  tbe  time  defendant  was  exhibiting 
to  witness  certain  weapons  he  seemed  to  l>e 
very  quiet  and  that  he  was  80l)er;  the  testi- 
mony not  being  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gf  1044-1046;  Dec.  Dig.  | 
448.*] 

4.  Criminal  Law  (J  474*)— Evidence— Opin- 
ion Evidence. 

On  a  criminal  prosecution,  it  was  proper 
to  sustain  an  objection  to  a  question  to  an  ex- 
pert on  mental  diseases  as  to  whether  accused 
was  a  fit  subject  for  excessive  punishment,  as 
the  death  penalty,  or  long  continued  confine- 
ment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  474.»] 

5.  Cbiminal   Law    (J   485*)— Dvidbnce— Ex- 
amination OF  EXPEBTS. 

Either  side  may  put  a  hypothetical  ques- 
tion based  upon  the  facts  of  the  case — tiiat  is, 
such  facts  as  are  proved  and  the  party  putting 
the  question  deems  proper  to  collate  in  the  hy- 
pothetical question— and,  if  the  opposite  side  is 
not  satisfied  with  the  question  as  put,  it  may 
amplify  the  question  or  put  it  under  the  facts 
deemed  proper. 

[HM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  1078,  1074;  Dec.  Dig.  { 
485.*] 

6.  Cbiminal  Law   (J  485*)— Evidence— Ex- 
amination OP  Expebt. 

Where,  on  a  prosecution  for  homicide,  it 
was  developed  l>efore  the  jury  that  accused  tes- 
tified on  a  former  trial,  and  went  into  the  de- 
tails in  regard  to  tbe  killing  and  attendant  cir- 
cumstances, it  was  proper  iil  a  bypotbetical 
question  to  an  expert  on  mental  diseases  to  ask 
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him  whether  a  man  who  testified  to  the  details 
several  months  afterwards  conid  have  been  so 
nnder  the  influence  of  liquor  as  to  be  tempo- 
rarily insane  and  irresponsible. 

[EL  Note.— For  other  cases,  ■«•  Criminal 
Law,  Dec.  Dig.  i  485.*] 

7.  Cbiuinal  Law  (i  1105*)— Affkai.  and  Eb- 

BOB— RECOBD. 

The  approval  of  the  trial  court  of  a  bill  of 
exceptions  does  not  amount  to  a  certificate  that 
the  grounds  of  objection  correctly  state  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1105.*] 

8.  Homicide  (§  294*)— Tbiai/— Instbuotions. 

On  a  prosecution  for  homicide,  there  was 
evidence  that  on  the  evening  and  night  prior 
to  the  homicide  accused  was  very  much  intoxi- 
cated, and  that  on  the  morning  of  the  homicide 
he  had  taken  one  or  two  drinks  of  whisky  and 
a  drink  of  beer,  but  it  did  not  appear  that  be 
was  suffering  from  delirium  tremens,  and  the 
experts  who  testified  stated  that  accused  had  a 
very  low  order  of  mentality,  and  stated  nnder 
certain  hypothetical  questions  that  he  would  be 
insane,  but  under  others  that  he  would  be  sane. 
Held,  that  it  was  sufficient  to  give  an  instruc- 
tion on  insanity  in  the  usual  form  to  the  effect 
that,  if  accused  was  insane,  he  should  be  ac- 
quitted, and  an  instruction  on  the  question  of 
delirium  tremens  as  a  phase  of  insanity  was 
not  required. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  294.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; Edward  Dwyer,  Judge. 

E.  "W.  Duke  was  convicted  of  murder,  and 
be  appeals.    Affirmed. 

Carlos  Bee  and  C.  C.  Todd,  for  appellant. 
John  A.  Mobley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree;  his  pun- 
ishment being  assessed  at  15  years'  imprison- 
ment in  the  penitentiary. 

This  is  the  second  appeal.  The  first  ap- 
peal will  be  found  reported  in  56  Tex.  Cr.  R. 
502,  120  S.  W.  894.  In  the  former  appeal  the 
Judgment  was  for  life  imprisonment.  A  suf- 
ficient statement  of  the  evidence  In  the  case 
as  far  as  the  questions  Involved  in  this  case 
are  concerned  will  he  found  in  the  former 
(pinion. 

1.  Several  bills  of  exertion  were  reserv- 
ed to  the  action  of  the  court  overruling  chal- 
lenges for  cause  to  jurors  named  In  the  bills 
of  exception.  We  deem  it  unnecessary  to 
discuss  the  merits  of  the  bills,  for  the  rea- 
son that  it  is  not  shown  by  the  bills  that 
ai^Uant  exhausted  his  peremptory  challeng- 
es, and  thereafter  was  required  or  forced  to 
accept  a  juror  who  was  subject  to  disquali- 
fication or  challenge  for  cause.  So  far  as  the 
bills  are  concerned,  the  appellant  did  not 
have  forced  upon  him  an  objectionable  juror. 
It  may  be  stated  in  this  connection  that  the 
jurors  set  out  In  the  bills  were  challenged 
peremptorily,  and  did  not  sit  in  the  case. 

Z,  Miller,  a  witness  for  the  state,  testified 
that  on  the  evening  prior  to  the  homicide  ap- 


pellant was  drinking  heavily,  and  tbe  h»t 
time  be  saw  him  on  the  night  prior  to  the 
homicide  the  following  day  be  was  on  the 
point  of  having  delirium  tremens,  and,  be- 
ing subsequently  examined  by  tbe  state,  wit- 
ness was  not  able  to  define  delirium  tremens, 
and  the  state  thereupon  asked  that  the  above 
statement  of  the  witness  be  stricken  out,  and 
It  was  so  ordered  by  the  court  Appellant 
contended  that  tbe  condition  of  delirium  tre- 
mens is  one  of  common  knowledge,  similar  to 
that  as  to  whether  a  man  is  drunk  or  sick, 
and  expert  knowledge  is  not  necessary  upon 
tbe  subject.  The  court  signs  the  bill  with 
the  following  quallficatiou:  "That  the  wit- 
ness on  cross-examination  by  the  state  ad- 
mitted that  he  did  not  know  what  delirium 
tremens  was,  and  that  tbe  state  moved  to 
exclude  his  declaration  upon  cross-examina- 
tion that  the  defendant  was  on  the  point  of 
delirium  tremens,  because  It  was  the  opin- 
ion of  the  witness  not  based  upon  tbe  knowl- 
edge of  the  matter  concerning  which  be  was 
testifying,  and  the  court  thereupon  struds 
out  the  opinion  of  the  witness  as  to  the  de- 
fendant being  upon  tbe  point  of  dellriam 
tremens."  Aa  tills  matter  Is  explahied  by 
the  court,  we  are  of  opinion  there  is  no  error. 
The  statement  on  tbe  part  of  the  witness  as 
to  his  Ignorance  of  the  matter  Is  we  thbik 
sufilcient  to  justify  the  court  in  tbe  ruling 
made. 

3.  Another  bill  recites  that  while  the  same 
witness  was  upon  redirect  examination  tbe 
following  question  was  asked  him:  "While 
Mr.  Duke  was  showing  you  this  pistol  and 
shotgun,  tell  the  jury  whetber  or  not  he  was 
excited  or  cool,  oalm  or  deliberate."  Appel- 
lant objected  to  this  becatise  it  called  for  the 
conclusion  of  the  witness.  This  was  over- 
ruled, and  the  witness  answered:  "He  seem- 
ed to  be  very  quiet  He  was  sober."  This 
bill  is  rather  indefinite,  In  ttant  it  does  not 
show  at  what  time  aiq)ellant  was  showing 
his  pistol  and  shotgun  to  the  witness,  or 
what  connection  It  had  or  may  have  had 
with  tbe  fact  of  the  killing.  As  a  usual  rule, 
this  character  of  testimony  is  admissible  as 
a  shorthand  rendering  of  the  facts.  Wheth- 
er a  man  is  drunk  or  sober,  or  quiet  or  bois- 
terous, or  matters  of  tliat  kind,  can  be  stat- 
ed not  so  much  as  a  conclusion  but  as  a  fact 

4.  Another  bill  of  exceptions  recites  that 
Dr.  Moody  had  qualified  as  an  expert  on 
mental  diseases;  that  he  had  examined  appel- 
lant, and  having  bad  presented  to  him  a 
hypothetical  question  based  upon  the  testi- 
mony in  the  case,  and  bavlng  answered  that 
the  defendant,  though,  in  his  opinion,  legally 
sane,  was  of  a  very  low  order  of  mentality, 
was  asked  by  tbe  defendant  the  following 
question:  "From  your  understanding  of  this 
man  and  your  study  of  him  and  his  history 
as  outlined  to  you,  do  you  consider  the  de- 
fendant a  fit  subject  for  excessive  punlsb- 
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ment,  as  the  death  penalty,  or  long  contin- 
ued confinement?"  Objection  by  the  state 
n-as  sustained  by  the  court.  Appellant  ex- 
cepted for  the  reason  that  the  witness  was 
nu  expert  upon  mental  diseases,  and  that 
while  the  Jury  are  the  exclusive  Judges  of 
the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  the  testimony,  and  in 
their  deliberation  weigh  and  consider  testi- 
mony in  their  own  way,  the  testimony  of  a 
doctor  who  has  spent  14  years  In  the  con- 
stant study  of  mental  diseases,  who  Is  as- 
sociated with  the  Insane  dally,  who  knows 
the  effect  of  pain  and  suffering  upon  the 
mind,  who  knows  the  capacity  of  the  mind  to 
form  the  cool,  calm,  and  deliberate  design, 
would  be  important  In  assisting  the  Jury  in 
arriving  at  their  determination  as  to  wheth- 
er they  would  be  justified,  under  the  circum- 
stances and  conditions  of  the  defendant,  in 
inflicting  upon  a  person  so  mentally  consti- 
tuted as  was  the  defendant  a  long  and  con- 
tinued confinement  There  are  several  bills 
of  exception  embodying  practically  the  same 
question  from  different  experts  who  were 
placed  upon  the  stand,  among  whom,  in  ad- 
dition to  Dr.  Moody,  were  Drs.  Berry  and 
Nichols.  We  are  of  opinion  the  court's  ac- 
tion is  correct.  The  conclusion  to  be  reached 
in  matters  of  this  sort  is  for  the  jury.  It 
is  not  the  province  of  an  expert  to  give  his 
opinion  as  to  how  a  party  accused  of  crime 
shall  be  punished  in  case  of  a  conviction. 
He  may  say  that  the  party  is  sane  or  in- 
sane, but  it  has  not  been  held,  nor  do  we  be- 
lieve it  could  be  rightfully  held,  that  the  ex- 
pert could  express  his  opinion  as  to  the 
amount  of  punishment  that  the  jury  should 
assess  In  case  they  found  that  the  accused 
was  not  insane.  The  jury  may  take  Into  con- 
sideration the  low  order  of  intellect  of  a  par- 
ty they  are  trying  in  passing  upon  the 
amount  of  punishment  where  the  punishment 
is  graded  from  a  minimum  to  a  maximum. 
The  question  at  issue  in  cases  of  this  cliarac- 
ter  is  always  the  sanity  of  the  party,  and 
does  not  Include  the  expert  opinion  of  a  wit- 
ness that  a  low  order  of  Intellect  should 
commend  Itself  to  the  jury  in  assessing  the 
punishment.  This  is  a  matter  that  the  Leg- 
islature, if  they  saw  proper  to  do,  may  regu- 
late, but  it  is  not  within  the  province  of  wit- 
nesses  to  do  so  or  even  to  express  their  opin- 
ion about  It.  It  would  not  be  the  subject  of 
expert  testimony  in  any  event 

r>.  Another  bill  recites  that,  while  Dr.  Ber- 
ry was  upon  the  stand  testifying  as  an  ex- 
pert upon  hypothetical  questions  based  upon 
the  facts  of  the  case,  be  was  asked  quite  a 
lengthy  question  stated  In  the  nature  of  a 
hypothealB.  It  is  unnecessary  to  repeat  these 
facts.  They  are  set  out  however.  In  the  bill 
of  exceptions.  This  question  was  asked  by 
the  state.  AK)enant  objected  because  it  did 
not  cover  the  material  facts  of  the  case  as 
adduced  by  the  witnesses,  but  was  only  a 
fragmentary  statement,  selecting  .  only  that 
portion  of  the  testimony  adverse  to  the  con- 


tention of  appellant,  and  was  not  a  question 
based  upon  a  full  and  complete  review  of  all 
the  testimony,  and  was  therefore  prejudicial 
to  the  interests  of  the  defendant.  These  ob- 
jections were  overruled.  The  answer  is  not 
given',  and  what  the  answer  was  we  are  not 
Informed.  This  would  dispose  of  the  bill. 
The  testimony,  however,  may  have  been  fa- 
vorable to  appellant,  and  it  may  not  have 
been,  but  be  that  as  it  may,  whatever  the 
answer  was,  If  any,  the  question  was  a  legit- 
imate one  under  the  ruling  of  Burt  v.  State, 
38  Tex.  Cr.  R.  397,'  40  S.-W.  1000,  43  S.  W. 
344,  39  L.  R.  A.  305,  330.  The  rule  was  there 
laid  down  after  a  very  careful  review  of  this 
character  of  question,  and,  after  an  able,  oral 
argument  and  brief,  that  either  side  can  put 
a  byi)othetIcal  question  based  upon  the  facts 
In  the  case;  that  is,  such  facts  as  are  prov- 
ed and  the  party  putting  the  question  deemed 
proper  to  collate  In  the  hypothetical  ques- 
tion. If  the  opposite  side  is  not  satisfied 
with  the  question  as  put  that  side  can  am- 
plify the  question  or  put  the  hypothetical 
question  under  the  facts  as  he  sees  proper. 
We  do  not  believe  that  It  would  be  of  any 
service  to  review  this  question  further  than 
was  done  in  the  Burt  Case,  supra.  For  a 
discussion  of  the  matter  here  involved,  see 
the  opinions  in  that  case  both  on  original 
hearing  and  on  motion  for  rehearing. 

6.  There  is  another  bill  which  recites  that 
Dr.  Nichols,  superintendent  of  the  South- 
western Insane  Asylum  of  San  Antonio,  testi- 
fied as  a  witness  for  the  defendant,  and 
qualified  as  an  expert  upon  mental  diseases. 
Among  other  things,  he  was  asked  by  appel- 
lant the  following  question :  "From  your  ex- 
perience and  treatment  of  these  different  dis- 
orders, Is  it  possible  for  a  man  to  become  so 
drunk  as  to  be  under  the  statement  I  made 
to  you,  and  as  you  said  awhile  ago,  irrespon- 
sible, and  remember  nothing  of  the  act  com- 
mitted, and  yet  In  that  interval  preceding  be 
able  to  transact  little  matters  of  business, 
such  as  making  change  and  things  of  that 
kind?"  and  In  reply  gave  the  following  an- 
swer: "I  will  state  to  the  jury  we  very  fre- 
quently have  conditions  of  that  kind  where 
people  appear  to  be  normal  and  all  right  and 
transact  business  or  do  things,  and  not  have 
any  remembrance  of  it  afterwards."  There- 
upon the  state  asked  this  question:  "Where 
a  party  remembers  enough  about  the  transac- 
tion to  testify  all  about  it  months  after  the 
killing,"  and  thereupon  the  following  col- 
loquy occurred  between  the  court,  counsel  for 
the  state,  and  counsel  for  the  defendant: 

"Mr.  Bee:  I  except  to  the  question  because 
It  has  reference  to  the  failure  of  the  defend- 
ant to  testify,  and  refers  to  another  matter. 
I  make  further  objection  that  it  is  not  pred- 
icated upon  testimony  before  the  court  at 
this  time  and  upon  the  record  at  this  time. 

"Mr.  Da  vies:  I  am  asking  a  hypothetical 
question  now,  based  upon  the  proposition. 
I  believe  he  has  asked  the  question.  Now 
this  question  is  pertinent  to  the  very  Inquiry 
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be  has  made,  If  he  can  do  these  little  formal 
acts  and  forget  all  about  what  be  did  at  the 
time  of  the  transaction.  I  am  cross-exam- 
ining the  witness,  and  I  asked  the  further 
question,  which  your  honor  heard,  whether 
or  not  if  be  did  such  things  and  was  able  to 
remember,  whether  or.  not  then,  under  those 
circumstances,  he  wonid  be  temporarily  in- 
sane. 

"Mr.  Bee:  I  further  except  to  It  because 
there  Is  no  evidence  before  the  court  The 
hypothetical  question  Is  phased  upon  a  false 
premise  In  this  case,  because  there  is  no  tes- 
timony before  this  court  that  the  defendant 
in  this  case  remembered  any  of  the  acts 
committed. 

"The  Court:  Answer  the  question. 

"Mr.  Bee:  I  further  object  because  the 
question  previously  propounded  by  counsel  is 
prejudicial  to  the  rights  of  this  defandant  as 
will  be  fully  set  out  In  the  bill  of  exceptions. 

"Q.  Now  I  will  ask  you  this  question: 
Whether  or  not  a  party  who  has  passed 
through  what  I  have  related  to  you  before  in 
my  hypothetical  question,  In  addition  there- 
to, several  months  afterwards  was  able  to 
go  upon  the  witness  stand  and  detail  what 
occurred  at  the  time  of  the  homicide  from 
his  standpoint,  whether  or  not  a  man  of 
that  kind  could  be  under  the  influence  of 
liquor  to  such  an  extent  as  to  t>e  temporari- 
ly insane  and  Irresponsible  at  the  time  of  the 
commission  of  the  offense? 

"Mr.  Bee:  I  desire  to  urge  two  objections: 
First  I  desire  to  object  to  the  question  t>e- 
canse  it  has  reference  to  a  matter  that  is 
not  before  this  court  There  Is  no  evidence 
before  this  court  on  that  subject.  Second. 
Because  it  refers  to  a  matter  that  Is  prej- 
udicial to  the  rights  of  this  defendant  in 
this  case,  as  outlined." 

These  objections  were  all  overruled.  The 
question  was  asked,  and  the  witness  an- 
swered that  under  the  statement  made  by 
counsel  for  the  state  he  would  say  that  the 
memory  of  the  defendant  was  all  right  Ap- 
pellant objected  because  the  questions  were 
improper,  in  that  they  referred  to  the  testi- 
mony of  the  defendant  on  a  previous  trial, 
and  are  not  predicated  upon  any  testimony 
before  the  court  at  the  time,  or  upon  the  rec- 
ord In  the  case  at  the  time,  and  because  the 
hypothetical  question  propounded  was  based 
upon  a  false  premise  so  far  as  this  case  was 
concerned,  because  there  was  no  testimony 
before  the  court  in  this  case  that  the  de- 
fendant remembered  any  of  the  acts  commit- 
ted, and,  further,  because  it  refers  to  the 
failure  of  the  defendant  to  testify,  and  was 
a  reference  to  matters  prejudicial  to  the 
rights  of  the  defendant  In  the  case  on  an- 
other trial.  As  the  bill  presents  these  mat- 
ters, we  are  of  opinion  that  the  ruling  of 
the  court  was  not  erroneous.  If  appellant 
testified  on  the  former  trial,  and  that  fact 
was  developed  before  the  Jury,  and  it  was 
shown  that  he  went  into  details  In  regard  to 
the    killing    and    attendant    circumstances, 


these  matters  could  be  embraced  In  the  hy- 
pothetical question;  that  is,  if  he  testlfl^ 
to  all  the  facts  and  circumstances  occurring 
at  the  homicide  on  the  former  trial,  such 
facts  could  be  Included  In  the  question.  It 
was  not  erroneous  to  embrace  these  matters 
in  a  hypothetical  question  in  the  manner  pre- 
sented by  this  bill  of  exceptions.  This  U 
based  upon  the  view  that  the  bill  foils  to 
show  the  evidence  of  appellant  on  former 
trial  had  not  been  Introduced  at  the  time  the 
hypothetical  question  was  put  to  the  doctor. 
The  statement  in  the  bill  of  exceptions  as 
a  ground  of  objection  that  he  had  not  so 
testified  Is  not  the  statement  of  the  fact  that 
the  ground  of  objection  Is  true.  The  court 
approving  a  bill  of  this  character  does  not 
certl^  to  the  correctness  of  the  ground  of 
objection.  His  certificate  to  the  bill  is  to  tb« 
effect  that  the  matters  occurred  therein  as 
stated,  and  that  the  grounds  of  objection  were 
those  urged  by  the  party  taking  the  excep- 
tion. He  does  not  certiftr  that  the  gronnds 
of  objection  correctly  state  the  facts.  If  as 
a  matter  of  fact  appellant's  evidence  on  a 
former  trial  was  not  before  the  jury  so  as 
to  form  part  of  the  hypothetical  question, 
this  matter  should  have  been  stated  as  a 
matter  of  fact  In  the  bill,  and  not  as  a 
ground  of  objection. 

7.  Without  setting  out  the  nature  of  tie 
requested  Instructions  which  were  refused, 
it  was  suggested  In  those  InstructionB  that 
the  court  should  have  charged  the  Jury  with 
reference  to  the  question  of  delirium  tremens 
as  a  phase  of  insanity.  We  are  of  opinion 
the  record  does  not  show  such  evidence  as 
required  the  court  to  give  this  charge.  Dur- 
ing the  trial  It  was  sought  to  prove  that  ap- 
pellant's mind  was  affected  by  the  use  of  in- 
toxicants, and  It  is  shown  that  on  the  eve- 
ning and  night  prior  to  the  homicide  the  fol- 
lowing day  that  appellant  was  very  much 
Intoxicated,  but  on  the  morning  of  the  homi- 
cide, while  be  had  taken  one  op  two  drinks 
of  whisky  and  a  drink  of  beer,  yet  the  evi- 
dence does  not  show  that  he  was  suffering 
from  delirium  tremens.  It  is  fully  doubtful 
If  he  was  drunk.  The  court  submitted  the 
theory  of  voluntary  drunkenness,  but  did  not 
submit  the  theory  of  settled  insanity  from 
the  long  and  continued  use  of  intoxicaots. 
The  law  draws  a  distinction  which  the  deci- 
sions have  clearly  recognized  between  tem- 
porary Insanity  from  the  recent  voluntary 
use  of  Intoxicants,  drunkenness  produced 
from  that  source,  and  the  settled  in8anlt.T 
which  is.  the  result  of  long  continued  use  of 
such  Intoxicants.  The  facts  in  this  case  do 
not  show  a  fixed  or  settled  insanity  from 
long  continued  use  of  intoxicants.  Had  that 
been  an  Issue  in  the  case,  the  court  shonld 
have  submitted  It  However,  the  court  does 
give  a  charge  on  Insanity  in  the  usual  form, 
and  not  criticised,  which  Instructs  the  jury 
that,  If  appellant  was  insane  at  the  time  of 
the  homicide,  they  should  acquit  him  on  that 
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fTMunA  of  anj  unlawful  killing.  The  dis- 
tinction between  temporary  insanity  pro- 
dnced  by  recent  voluntary  use  of  intoxicants 
and  that  whicb  follows  long  continued  use 
of  such  whisky  to  the  extent  of  unbalancing 
the  mind  is  discussed  in  Evers  r.  State,  31 
Tex.  Cr.  R.  318,  20  S.  W.  744,  18  L.  B.  A. 
421,  37  Am.  St.  Rep.  811.  Judge  Simkins, 
dellrerlog  the  (pinion  of  the  court  in  that 
case,  uses  this  language:  "There  are  two 
kinds  of  insanity  produced  by  alcoholism: 
First  Delirium  tremens,  caused  by  the 
breaking  down  of  the  person's  system  by  long 
continued  or  habitual  drunkenness,  and 
brought  on  by  abstinence  from  drink.  This 
Is  what  is  called  'settled  insanity,'  to  dis- 
tinguish it  from  'temporary  Insanity'  or 
drunkenness,  directly  resulting  from  drink. 
'Settled  Insanity,'  from  the  earliest  times, 
has  been  held  to  be  a  complete  defense  to 
crime.  Lord  Hale  says:  'If  by  means  of 
drunkenness  an  habitual  or  fixed  madness  be 
caused,  though  contracted  by  the  will  of  the 
party,  it  will  excuse  crime.'  P.  C.  pt  1,  c  4. 
In  United  States  v.  Drew,  5  Mason,  28  [Fed. 
Cas.  No.  .14,993],  decided  in  1828,  Story, 
Judge,  says:  'Insanity,  whose  remote  cause 
is  habitual  drunkenness,  is  an  excuse  for 
crime  committed  by  the  party  while  so  in- 
sane, but  not  intoxicated,  or  under  the  in- 
fluence of  whisky.  Such  insanity  has  always 
been  deemed  a  sufficient  excuse  for  any  crime 
done  under  its  influence.'  United  States  t. 
McGlue,  1  Curt  1  [Fed.  Caa.  No.  15,679]; 
Maconnehey  v.  State,  6  Ohio  St  77;  Carter 
▼.  State,  12  Tex.  500  [62  Am.  Dec.  539] ;  Er- 
wln's  Case,  10  Tex.  Aw).  702.  Second.  The 
other  kind  of  insanity  is  that  condition  of 
the  mind  directly  produced  by  the  use  of  ar- 
dent spirits;  and  where  a  fit  of  intoxica- 
tion is  carried  to  such  a  degree  that  the  per- 
son becomes  incapable  of  knowing  the  act  he 
is  doing  Is  wrong  and  criminal,  as  above 
stated,  be  is  in  that  condition  referred  to  by 
the  statute  as  being  'temporarily  insane,'  as 
stated  by  this  court  in  the  Kelley  Case  [31 
Tex.  Or.  R.l  ante,  p.  216  [20  S.  W.  357]. 
There  Is  no  difference  between  the  two  kinds 
of  insanity  so  far  as  the  mental  status  is 
concerned,  but  they  differ  widely  in  their 
causes  and  results.  The  first  is  from  drink- 
ing as  a  remote  result;  the  second  from 
drinking  as  a  direct  result  The  first  Is  an 
Involuntary  result  from  which  all  shrink 
alike;  the  second  is  voluntarily  sought  aft- 
er. In  the  first  thwe  is  no  criminal  re- 
sponsibility; but  in  the  second,  responsibili- 
ty never  ceases.  There  is  evidence  only  of 
temporary  Insanity  in  the  record,  and  the 
court  erred  In  not  explaining  temporary  in- 
sanity to  the  jury,  and  also  instructing 
them  that  if  they  l>elieved  that  defendant 
was  temirararily  insane  at  the  time  he  form- 
ed the  Intent  to  kill  deceased,  and  the  same 
was  carried  into  execution  whUe  defendant 
was  >o  Insane,  they  should  take  such  insani- 


ty into  consideration,  both  in  determining 
the  degree  and  in  reducing  the  penalty." 

As  before  stated,  we  fail  to  find  evidence 
that  authorized  the  court  to  charge  the  issue 
of  settled  Insanity  arising  from  excessive  al- 
coholism and  abstinence  from  such  drink, 
but  ^whether  or  not  delirium  tremens  would 
or  not  be  produced  by  reason  of  abstinence 
from  long  continued  drinking,  we  are  of  opin- 
ion that  the  evidence  here  does  not  suggest 
delirium  tremens  or  settled  insanity.  The 
experts  describe  the  case  more  accurately  in 
accordance  with  the  facts  as  we  understand 
it  in  their  statements  to  the  effect  that  ap- 
pellant had  a  very  low  order  of  mentality. 
They  had  stated  under  certain  hypothetical 
questions  that  he  would  be  insane,  but  un- 
der others  that  he  would  be  sane.  The  court 
we  think,  sufficiently  gave  the  law  in  charg- 
ing the  general  issue  of  insanity,  and  the  law 
applicable  thereto.  The  fact  that  appellant 
was  very  much  Intoxicated  on  the  night  be- 
fore the  homicide  and  drinking  some  on  the 
morning  of  the  homicide  does  not  show  de- 
lirium tremens  or  settled  insanity.  In  fact, 
some  of  the  witnesses  who  testified  about  the 
matter  rather  exclude  the  idea  of  his  being 
drunk.  It  is  unnecessary  to  go  into  a  de- 
tailed statement  of  their  testimony  in  this 
respect. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  affirmed. 


NASH  T.  STATBl 

(Court  of  Criminal  Appeals  of  Texas.  Nov.  9, 
1910.  On  State's  Motion  for  Rehearing,  Jan. 
25,  1911.  On  Appellant's  Motion  for  Re- 
hearing, Feb.  22,  1911.) 

1.  Seduction   (|  45*)  —  Evidence  —  Sum- 

CIENCT. 

The  evidence  to  support  a  conviction  of  se- 
duction must  be  measured  and  governed  by  the 
rules  governing  the  sufficiency  of  evidence  to 
justify  a  conviction  of  any  other  crime,  and  any 
fact  essential  to  tbe  offense  may  be  established 
by  circumstantial  evidence  as  well  as  by  direct 
proof. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  H  80-82;   Dec.  Dig.  {  45.*] 

2.  Seduction  (§  46*)— EviDENca— Cobboboba- 
TiON— "Tending." 

Under  Code  Cr.  Proc.  1895,  art  781,  pro- 
viding tliat  a  conviction  cannot  be  had  on  the 
testimony  of  an  accomplice  unless  corroborated 
by  other  evidence  tending  to  connect  accused 
with  the  offense,  and  article  769,  declaring  that, 
in  a  prosecntion  for  seduction,  no  conviction  can 
be  bad  unless  the  testimony  of  prosecutrix  is 
corroborated  by  other  evidence  tending  to  con- 
nect accused  with  the  offense,  a  prosecutrix  is 
sufficiently  corroborated  when  there  are  any 
facts  that  tend  to  show  that  accused  committed 
the  offense,  and  It  is  error  to  attempt  to  lay 
down  a  rule  as  to  what  particular  issues  of  the 
case  shall  be  corroborated ;  the  word  "tending," 
meaning  to  be  directed  as  to  any  end,  object,  or 
purpose. 

[Eid.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  Ii  83-86 ;   Dec.  Dig.  {  46.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6900,  6911,  7814.] 


*For  other  eases  see  same  topic  and  lectlon  NUMBER  In  Dec.  Dix.  ft  Am.  Dig.  Key  No.  Barlee  ft  Rep'r  ladezea 
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3.  Seduction  (J  46*)— Evidencb— Cobboboba- 

TION. 

Evidence  held  to  sufficiently  corroborate  the 
testimony  of  prosecutrix  to  support  a  conviction 
of  seduction. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  {§  83-86 ;   Dec.  Dig.  f  46.*] 

4.  Cbiminal  Law  0  741*)— Wkioht  or€:vi- 

DENCB— QUEBTION   FOE   JUBT. 

The  jury  are  the  judges  of  the  credibility  of 
the  witnesses  and  the  weight  of  their  testimony. 
[E3d.    Note. — For   other    cases,    see    Criminal 
Law,  Cent  Dig.  {  1713;   Dec.  Dig.  |  741.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Lamar  Coun- 
ty;  Ben  H.  Denton,  Judge. 

Bob  Nasli  was  convicted  of  seduction,  and 
he  appeals.    Affirmed. 

Allen  &  Doboney,  for  appellant  R.  L. 
Lattlmore,  DIst  Atty.,  and  John  A.  Mobley, 
Asst  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Tbte  conviction  was  for 
seduction;  tbe  punishment  assessed  being 
four  years'  confinement  In  the  penitentiary. 

Tbe  alleged  seduced  female  testified  that 
appellant  bad  sexual  Intercourse  with  ber  on 
account  of  a  promise  to  marry ;  that  tbls  oc- 
curred about  tbe  last  of  June  or  first  of  July ; 
tbat  sbe  submitted  to  appellant  because  be 
promised  to  marry  her,  and  she  thought  him 
true;  that  she  loved  him,  and  thought  be 
would  fulfill  bis  promise ;  that  appellant  told 
ber  be  would  marry  ber  If  she  submitted.  A 
child  was  born  on  tbe  15th  day  of  the  fol- 
lowing March.  Tbe  parties  were  about  tbe 
same  age.  Coming  down  to  tbe  particular 
facts  of  tbe  first  intercourse,  she  said  It  oc- 
curred out  by  tbe  garden  at  night  after  they 
had  returned  from  an  ice  cream  supper,  a 
distance  of  about  six  miles  from  where  tbe 
act  occurred.  Tbe  prosecutrix  says  she  came 
back  from  the  supper  In  a  wagon  In  company 
with  several  other  people;  tbat  she  got  out 
of  the  wagon  at  the  big  gate  Just  in  front  of 
tbe  bouse;  tbat  when  sbe  got  out  of  tbe 
wagon  appellant  asked  her  If  sbe  would  meet 
him  out  by  the  garden.  She  further  testified: 
"After  we  got  to  tbe  house,  be  asked  me  if 
I  would  not  come  out  there  and  talk  to  him. 
I  was  fixing  to  go  to  town  the  next  morning, 
and  he  asked  me  If  I  would,  and  I  did  not 
want  to  go,  and  he  insisted  on  my  coming, 
and  begged  me  to  come,  and  I  went  When 
we  got  to  tbe  door,  he  said  he  wanted  to 
talk  to  me,  and  asked  me  If  I  would  go  with 
him  out'  there.  He  said  he  would  wait  for 
me,  and  I  went  In  the  bouse  and  put  up  my 
fan  and  my  handkerchief  and  some  things, 
and  went  In  and  turned  the  cover  down  on 
my  bed.  The  reason  I  went  in  the  house,  I 
knew  they  were  all  awake,  and  I  went  In 
there  and  slipped  out  I  didn't  want  them 
to  know  I  left  the  room  at  all.  I  pulled  off 
my  shoes  and  went  out  In  my  stocking  feet 
I  did  not  change  any  of  my  clothes,  and  did 


not  take  off  any  of  my  clothes.  Waen  I 
came  out,  he  was  out  by  the  side  of  the 
garden  waiting  for  me,  and  he  asked  me  to 
sit  down,  and  I  sat  down,  and  we  talked  on 
awhile,  and  be  asked  me  to  submit  to  bim. 
and  be  promised  to  marry  me.  I  don't  know 
tbat  I  can  remember  just  every  word  be  said 
to  me,  but  be  asked  me  if  I  still  loved  htm, 
and  I  told  him,  'Yes,'  and  be  asked  me  to 
submit,  and  I  would  not  do  It,  and  be  said, 
'Well,  you  know  I  would  not  barm  a  hair 
on  your  bead.'  He  says,  'You  know  I  would 
not  betray  you.'  He  says,  'Ton  know  I  would 
not  barm  yon  for  anything  on  earth.'  He 
Jnst  asked  me  if  I  would  let  talm  have  It, 
and  I  didn't  want  to  at  first,  and  he  kept 
insisting,  and  I  finally  agreed.  I  asked  blm 
what  woul^  be  do.  I  says,  'People  will  be 
finding  this  out'  He  says,  'No,  they  won't 
never  know  anything  about  It'  He  says, 
'We  mean  to  get  married,  and  we  will  Ret 
married  before  anybody  knows  anything 
about  It'  He  says,  'There  will  be  no  harm 
done,  for  nobody  knows  it'  I  says,  'Well, 
maybe  not'  I  suppose  that  was  somewhere 
between  10  and  11  o'clock.  I  did  not  hare 
any  feeling  or  desire  for  sexual  Intercourse 
right  at  tbe  time  tbat  I  consented  and  did 
not  have  any  desire  for  it  before  I  consented. 
He  had  his  arms  around  me  while  we  were 
sitting  down.  I  put  my  arms  around  bim. 
and  be  put  his  arms  around  me.  We  sat 
there  in  that  position  but  a  very  few  min- 
utes. He  bad  not  said  anything  to  me  along 
tbat  line  on  the  way  home.  -  There  was  no 
opportunity.  There  were  others  in  tbe  wag- 
on. We  were  sitting  by  the  side  of  one  an- 
other in  tbe  wagon,  but  we  did  not  have  our 
arms  around  one  another.  It  was  not  a  very 
light  night,  but  the  moon  was  shining  some. 
When  we  got  to  tbe  door,  we  talked  a  few 
minutes,  and  be  asked  me  if  I  would  meet 
him  out  there;  said  be  wanted  to  talk  to 
me  awhile.  I  went  in  the  house  first,  be- 
cause I  knew  they  were  all  awake  and  kneir 
they  would  all  get  up,  and  I  knew  better  than 
to  go  out  there  jnst  as  I  was,  and  I  went  in 
the  house  and  made  like  I  was  going  to  bed, 
and  I  pulled  off  my  shoes,  turned  down  my 
bed,  and  slipped  out  I  bad  no  idea  what  he 
wanted  me  to  go  out  there  for  except  wbat 
he  said.  He  had  bugged  me  before  that 
time,  and  I  had  bugged  blm  several  different 
times.  I  had  sat  in  bis  lap.  He  bad  not 
gone  with  me  so  often  before  that  hapi>cned 
for  some  little  bit.  We  had  bad  a  falling 
out,  and  we  bad  Just  made  up  I  believe  on 
Monday  night  before  that,  and  that  was  on 
Saturday  night." 

There  Is  testimony  by  tbls  witness  of  tvro 
other  acts  between  the  parties  at  Intervals 
of  four  weeks  which  occurred  under  similar 
circumstances  to  those  already  testified. 
There  Is  evidence  that  a  complaint  was  filed 
against  appellant  some   months  after  this 
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intercourse,  and  that  he  left  the  country 
and  was  gone  awhile,  bat  was  finally  arrest- 
ed. There  is  evidence  to  the  effect  that  ap- 
pellant and  prosecutrix  were  together  in  pub- 
lic qnite  a  number  of  times,  going  to  prayer 
meeting  and  social  occasions,  and  there  is 
also  evidence  that  she  went  with  other  young 
men  occasionally.  All  the  witnesses,  or 
nearly  all  of  them,  testified  to  the  good  Tep- 
utation  of  both  prosecutrix  and  appellant, 
and  that  they  were  young  people  about  the 
same  age,  the  prosecutrix  a  little  older  than 
appellant  There  is  no  further  evidence  than 
that  detailed  in  regard  to  the  promise  of 
marriage,  nor  is  there  any  evidence  other 
than  that  of  the  prosecutrix  that  appellant 
ever  had  Intercourse  with  her  except  on  one 
occasion  where  he  (appellant)  and  one  of 
his  friends  were  in  town,  and  the  friend  said 
something  to  appellant  in  regard  to  purchas- 
ing a  toy  for  his  boy ;  the  evidence  showing 
that  prosecutrix'  gave  birth  to  a  male  child. 
It  may  be  conceded  as  a  fact  not  to  be  con- 
troverted that  prosecutrix  had  intercourse 
with  some  man.  This  is  the  only  way  to 
account  for  the  birth  of  the  child. 

In  order  to  constitute  the  crime  of  seduc- 
tion, there  must  be  a  seducing  or  leading 
away  of  the  girl  from  the  path  of  virtue; 
the  intercourse  had  with  the  seducer;  the 
promise  of  marriage.  The  alleged  seduced 
female  must  be  corroborated  In  essential  ele- 
ments of  the  alleged  offense.  We  are  of 
opinion  the  evidence  does  not  show  that  the 
prosecutrix  was  corroborated  as  the  law  re- 
quires. It  further  appears  from  the  testi- 
mony of  the  prosecutrix  that,  while  they  had 
been  sweethearts  for  a  couple  of  years,  they 
had  had  a  "falling  out,"  and  bad  only  made 
friends  on  the  Monday  night  previous  to  the 
alleged  intercourse.  She  does  not  state  there 
had  been  an  agreement  to  marry  prior  to 
the  night  of  the  first  act  of  intercourse. 
This  is  to  be  assumed,  if  at  all,  from  the  fact 
that  they  had  been  sweethearts  before  that 
time,  but  had  broken  off  their  friendly  re- 
lations. So  far  as  any  positive  evidence  on 
her  part  Is  concerned,  the  first  promise  of 
marriage  was  made  out  by  the  garden  after 
she  had  gone  ont  of  the  house  to  meet  him 
at  the  designated  and  agreed  point  We  are 
therefore  of  opinion  that  under  the  facts 
stated,  the  evidence  does  not  justify  the  con- 
viction. There  is  not  sufficient  corroboration 
of  the  prosecutrix  as  contemplated  by  the 
statutory  definition  of  the  offense  of  seduc- 
tion and  the  decisions  In  this  state.  Putnam 
V.  State.  29  Tex.  App.  454,  16  S.  W.  97,  23 
Am.  St  Rep.  738;  Wisdom  v.  State,  45  Tex. 
Cr.  H.  215,  76  S.  W.  22;  Simmons  v.  State, 
54  Tex.  Cr.  R.  619,  114  S.  W.  844. 

The  Judgment  is  therefore  reversed,  and 
the  cause  is  remanded. 

RAMSET,  J.  (dissenting).  In  that  invalu- 
able repository  of  the  common  law.  Coke's 
Commentaries  on  Littleton,  that  doughty  old 


knight  of  the  law  observes  (liber  3,  g  378)  that: 
"By  reasoning  and  debating  of  grave  learned 
men  the  darkness  of  Ignorance  is  expelled,  and 
by  the  light  of  legall  reason  the  right  is  dis- 
cerned, and  thereupon  judgment  given  ac- 
cording to  law,  which  is  the  perfection  of 
reason.  This  Is  of  Littleton  here  called  legl- 
tlma  ratio,  whereunto  no  man  can  attalne  but 
by  long  studies  often  conference,  long  experi- 
ence, and  continuall  observation.  Certalne 
it  Is,  that  In  matters  of  difficultle  the  more 
seriously  they  are  debated  and  argued,  the 
more  truely  they  are  resolved,  and  thereby 
new  inventions  justly  avoided." 

We,  in  this  case,  seemed  not  to  hav6  jus- 
tified the  remarks  of  the  learned  author. 
On  the  contrary,  the  more  we  have  consulted 
abont  the  case,  and  these  consultations  have 
been  both  frequent  and  prolonged,  the  more 
widely  apart  have  we  drifted.  The  case  has 
now  been  with  us  so  long  that  a  further 
delay  In  disposing  of  It  would  be  Injustice 
alike  to  appellant  and  to  the  state,  and  so 
we  find  ourselves  at  the  parting  of  the  ways, 
and  since  I  cannot  agree  with  my  Brethren  or 
go  with  them.  It  must  result  as  it  did  with  Lot 
and  Abraham,  in  the  days  of  the  patriarch, 
that  we  shall  "separate  ourselves  the  one 
from  the  other" ;  the  majority  speaking  for 
the  court  and  registering  its  decree,  while 
I  am  left  In  the  solitary  and  Inhospitable 
domain  of  dissent  I  recognize  that  no  dis- 
senting opinion  can  ever  justify  itself  unless 
It  is  right;  that  even  then  it  Is  most  un- 
availing unless  It  has  the  effect  to  arrest 
attention,  excite  inquiry,  provoke  discussion, 
and  ultimately  lead  to  the  ascertainment  of 
the  truth.  As  to  whether  I  am  right  in  my 
conclusions,  both  as  to  the  law  and  the 
facts  of  the  case,  indeed  as  to  whether  I 
am  right  on  either  the  law  or  the  facts, 
will  be  determined  by  a  generous  profession 
of  this  and  other  times,  and  to  this  judg- 
ment always  in  the  long  run  both  fair  and 
just  I  shall  make  my  appeal.  I  trust  too, 
that  however  lacking  In  strength  and  vigor 
the  opinion  may  be,  it  will  arrest  attention, 
excite  inquiry,  provoke  discussion,  and  lead 
the  court  back  some  time  to  what  I  conceive 
to  be  the  ancient  and  settled  truths  of  the 
law.  I  am  not  unmindful  of  the  respect  and 
confidence  with  which  the  judgment  of  my 
Associates  will  be  received.  My  own  re- 
spect and  esteem  for  them  would  and  should 
indeed  constrain  and  withhold  this  opinion 
except  for  the  certainty  I  feel  that  I  am 
right  This  opinion  so  entertained  by  me 
results  after  weeks  and  months  of  exami- 
nation and  re-examination  and  all  the  study 
I  can  give  to  any  case.  With  the  views  thus 
entertained,  I  should  feel  that  I  had  com-, 
mitted  treason  to  my  own  convictions,  and 
worse  than  treason  to  the  law  which  I  not 
only  love  but  am  sworn  to  support  and  up- 
hold, if  I  did  not  dissent 

From  my  point  of  view,  the  conclusion  of 
the  majority  is  not  only  erroneous,  but  the 
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result,  as  I  view  the  result,  is  most  unfor- 
tunate, not  to  say  deplorable.  It  Is  a  Judg- 
ment and  conclusion  which  I  fear  must 
greatly  weaken  the  laws  of  this  state  design- 
ed to  protect  the  Innocence  and  ylrtue  of  our 
women  and  punish  those  who,  under  prom- 
ise of  marriage,  would  despoil  them.  The 
opinion  of  the  majority  concedes  that  no 
evidence  was  improperly  admitted  for  the 
state,  and  that  none  properly  receivable  in 
appellant's  behalf  was  denied  him.  The 
opinion  concedes  that  the  learned  trial  court 
submitted  the  law,  and  all  the  law  of  this 
state,  in  charge  to  the  Jury.  The  opinion 
Is  based  on  the  sole  proposition  that,  as  a 
matter  of  law,  under  the  facts  the  conviction 
is  without  warrant,  and  decrees,  in  sub- 
stance, that  appellant  must  go  free.  Against 
this  conclusion  I  enter  my  dissent,  and  shall 
undertake  to  give  at  as  much  length  as  may 
seem  necessary  the  reasons  upon  which  that 
dissent  is  bottomed. 

It  would  be  conceded,  I  am  sure,  by  my 
Associates,  that  the  laws  of  this  state  which 
make  for  the  protection  of  the  home  should 
be  upheld  in  all  their  vigor.  Any  interpreta- 
tion of  our  laws,  not  in  fairness  demanded, 
which  would  undermine  and  sap  the  strength 
of  the  law  which  safeguards  the  home  and 
Its  dearest  and  most  Important  interests, 
would  be  worse  than  the  "pestilence  that 
walketh  in  darkness,  or  the  destruction  that 
wastetb  at  noon  day."  They  must  recog- 
nize, as  I  do,  the  truth  of  the  counsel  which 
Laertes  gave  to  Ophelia  that: 

"The  chariest  maid  la  prodigal  enough, 
It  she  unmask  ber  beauty  to  the  moon." 

And  while  I  recognize  that  we  may  not  and 
cannot  wholly,  in  the  decisions  of  this  court, 
instill  in  the  minds  of  our  people  those  les- 
sons of  purity  learned  at  the  fireside  and 
strengthened  by  religious  teaching,  still,  in 
supplement  of  these,  we  can  and  ought  to  so 
administer  the  law  according  to  its  true  in- 
tent and  purport  without  injustice  to  any 
man  as  to  throw  proper  protection  around 
those  whose  inexperience  and  attractiveness 
point  them  out  as  victims  of  the  libertine. 

Katie  Weddle  was  a  young  woman  living 
in  the  vidnlty  where  appellant  resided.  Nei- 
ther her  father  nor  her  mother  were  living. 
In  the  spring  of  1904,  when  she  first  became 
acquainted  with  appellant,  she  was  living  at 
his  brother's.  Will  Nash's.  She  and  appel- 
lant had  been  sweethearts  for  about  two 
years,  and  during  all  that  time  she  was  his 
companion,  and  he  waited  on  her.  The  first 
act  of  carnal  Intercourse,  according  to  her 
testimony,  was  bad  on  the  last  day  of  June 
or  first  of  July,  1906.  She  states:  "I  sub- 
mitted to  him  because  he  had  promised  to 
marry  me;  and  I  thought  him  true,  and  I 
loved  him,  and  I  thought  he  would  fulfill 
his  promise.  He  told  me  that  he  would  mar- 
ry me  if  I  submitted  to  him."  She  further 
testifies:  That  there  were  two  other  acts  of 
intercourse.    The  second  ect  occurred  four 


weeks  from  the  first;  she  says  that  at  this 
time  Minnie  Nash,  appellant's  sister,  came 
to  town  after  ber  in  a  buggy,  and  that  she 
went  down  to  Mr.  Nash's,  the  father  of  ap- 
pellant, and  stayed  there  Saturday  night  and 
Sunday  night  That  they  went  to  Mt.  Olive 
to  prayer  meeting,  and  that  tlie  act  of  inter- 
course took  place  as  they  were  coming  back 
home.  The  details  need  not  be  here  set  out 
The  third  act  of  intercourse  occurred  on 
the  occasion  of  appellant's  taking  prosecn- 
trix  to  church,  where  they  went  In  a  wagon 
most  of  the  way  with  appellant's  mother 
and  slBter  and  some  of  the  rest  of  the  rela- 
tives. It  developed  as  a  result  of  the  inter- 
course that  a  child,  a  boy,  was  bom  on  the 
15th  day  of  March,  1907.  Soon  after  this  an 
affidavit  was  filed  against  appellant  charg- 
ing him  with  the  otTense  of  seduction,  and  he 
fled  the  country,  and  remained  away  abont 
a  year.  During  this  time  the  sheriff  of  Delta 
county  made  a  search  for  him  without  being 
able  to  find  him.  Numerous  vritnesses  were 
introduced,  all  of  whom  testified  that  the 
reputation  of  Miss  Weddle  as  a  chaste  and 
virtuous  woman  was  good.  They  all  testi- 
fied  that  the  relations  between  appellant  and 
Katie  Weddle  were  intimate  and  their  asso- 
ciation frequent  Mrs.  Hnghley  says:  "Aft- 
er appellant  started  there  was  not  any  other 
one  kept  her  company  until  after  I  left 
there;  I  don't  think  I  ever  saw  any  one 
else  with  her  but  Bob.  They  would  go  out 
in  fKKdety  and  places  of  entertainment  and 
church  and  things  of  that  kind."  George 
Willis  says  that  during  the  time  amiellant 
associated  with  her,  which  covered  a  jwriod 
of  a  year  or  such  matter,  and  while  he  was 
keeping  her  comxmny,  he  does  not  recollect 
but  one  other  boy  keeping  her  company,  and 
that  he  went  home  with  her  one  night  from 
prayer  meeting,  and  that  was  Esell  Scott; 
but  appellant  was  with  her  constantly  at 
entertainments,  church  and  things  of  that 
kind;  that  appellant  would  be  with  her 
nearly  every  time  witness  would  be  at  an 
entertainment  or  at  chnrch  or  anywhere. 
Frank  Hearne  testified  that  appellant  bad 
waited  on  Miss  Weddle  something  like  two 
years;  that  he  would  see  them  together  at 
many  different  places,  parties,  preaching,  and 
Sunday  School,  and  entertainments  of  ail 
kinds,  such  as  were  in  the  country.  Mrs. 
Hearne  testified  that  appellant  went  with 
Miss  Weddle  something  like  two  years,  nnd 
that  during  this  time  he  was  keeping  her 
company  she  did  not  remember  ever  seeing 
any  other  young  man  with  her  unless  it  was 
Bzell  Scott;  that  she  would  see  appellant 
and  Miss  Weddle  together  at  chnrch,  enter- 
tainments, and  Sunday  School  and  places  of 
that  kind.  Ed  Elliott  testified  that  appellant 
kept  company  with  Miss  Weddle  something 
like  a  year  or  two,  and  that  while  he  was 
keeping  her  company  witness  did  not  know 
of  any  one  else  going  with  her;  that  he 
would  see  them  at  different  places  together. 


Digitized  by 


Google 


Ttx.) 


KASH  T.  STATE 


713 


at  Snnday  Scbool,  prayw  meettng,  and  par- 
ties; that  he  remembered  In  the  sammer 
of  1906,  when  a  complaint  was  made  against 
appellant  for  sednctlon;  that  he  remember- 
ed about  the  time  when  Miss  Weddle  gave 
birth  to  a  child;  that  he  saw  appellant  in 
town  one  day  before  this,  and  they  were 
talking  together  about  a  little  baseball  mit 
and  shoulder,  and  something  was  said  that 
lie  ought  to  get  that  for  his  boy,  or  some- 
thing like  that  was  said.  He  further  tes- 
tified: "I  don't  remember  exactly  how  it 
was,  but  it  was  something  to  that  amount." 
On  cross-examination  touching  this  matter, 
he  testified:  "I  was  "joshing*  him  about  the 
baby,  and  there  was  something  said  about 
the  mit.  I  think  I  brought  It  up  myself.  I 
might  have  been  the  one  that  suggested  that 
he  bay  one  for  his  boy ;  I  won't  be  certain. 
We  was  talking,  and  he  said,  yes,  he  ought 
to  buy  it"  A  number  of  other  witnesses  tes- 
tified to  the  intimate  association  between 
appelant  and  Miss  Weddle,  and,  without 
exception,  tbey  all  stated  that  her  reputation 
was  that  of  a  good,  chaste,  and  virtuous  girl, 
and  most  of  the  witnesses  testified  that  ap- 
pellant's reputation  as  a  law-abiding  citizen 
was  good.  Charley  Cawley  testified  that  he 
saw  appellant  and  Miss  Weddle  together 
daring  the  summer  of  1906 ;  that  during  this 
time  be  was  the  only  one  that  witness  knew 
of  that  kept  her  company ;  that  witness  re- 
membered when  she  came  to  town  and  stay- 
ed awhile,  and  when  she  went  back  out  in 
the  coanti7t  and  appellant  was  still  going 
with  her  after  she  came  back  out  in  the 
country.  There  is  some  little  evidence  that, 
for  a  month  or  two  before  the  act  of  inter- 
course, there  had  been  some  cessation  of  ap- 
pellant's attentions ;  but  these  were  renewed 
something  like  a  week  or  10  days  before  the 
act  of  intercourse.  The  only  attempt  to  con- 
tradict Miss  Weddle  was  by  a  witness  who 
testified  that  prosecutrix  said  to  the  witness 
during  the  year  (time  not  given)  that,  if  she 
could  not  get  Bob  Nash  one  way,  she  would 
another;  that  this  was  before  she  went  to 
Paris.  This  was  denied  by  prosecutrix.  This 
witness  testified  that  during  all  the  time  that 
she  knew  the  parties  that  only  one  other 
person  had  gone  with  Miss  Weddle,  and  that 
he  went  with  her  one  time,  and  that  during 
the  summer  months  of  1906,  June  and  July, 
and  throughout  the  summer,  appellant  and 
the  young  lady  were  together  frequently. 
The  testimony  of  the  prosecutrix  to  the  in- 
tercourse, to  her  age,  and  to  the  promise  of 
marriage,  and  her  reliance  thereon,  and  in- 
deed to  all  the  essentials  of  the  offense,  is 
clear,  positive,  and  convincing. 

The  only  question  raised  on  these  facts  is 
as  to  whether  the  corroboration  is  sufficient 
as  to  the  promise  of  marriage  and  the  inter- 
course, and  the  opinion  of  the  majority  can 
only  be  Justifled  and  sustained  on  the  ground 
that  the  corroboration  by  the  testimony  of 
other  witnesses  is  Indispensable  in  respect  to 
the  promise  of  marriage  and  the  act  of  in- 


tercourse, and  that,  this  being  true,  the  evi- 
dence of  corroboration  in  respect  to  these 
matters  is  not  suflSdent.  In  determining  the 
snfiBciency  of  the  evidence  on  appeal,  we 
must  assume  as  true  not  only  every  fact  dis- 
tinctly proven,  but  those  inferences  and  con- 
clusions of  fact  which  in  fairness  the  jury 
could  draw  from  fiicts  directly  and  positive- 
ly established.  It  can  no  longer  be  doubted 
that  it  is  the  law  that  both  the  act  of  inter- 
course and  the  promise  of  marriage  can  be 
established  by  circumstantial  evidence:  No 
lawyer  can,  as  I  conceive,  give  any  reason 
why  the  law  of  circumstantial,  evidence 
should  not  apply  in  cases  of  seduction  as 
well  as  in  cases  of  murder  or  theft  In  the 
case  of  Beeson  v.  State,  130  S.  W.  1006,  the 
court  below  instructed  the  jury,  among  other 
things,  as  follows:  "You  are,  however,  in- 
structed that  corroborative  evidence  need  not 
be  direct  and  positive  independent  of  the 
prosecutrix,  Miss  Eklna  Blackshear ;  but  such 
facts  and  circumstances  as  tend  to  support 
her  testimony,  and  which  satisfy  the  jury 
that  she  Is  worthy  of  credit  as  to  the  facta 
essential  to  constitute  the  oflfense  of  seduc- 
tion as  hereinbefore  defined  to  you,  will  ful- 
fill the  requirements  of  the  law  as  to  cor- 
roboration,  and  It  is  for  you  to  say  from 
all  the  facts  and  circumstances  in  evidence 
before  you  whether  she  lias  been  sufficiently 
corroborated."  This  instruction  was  sustain- 
ed and  held  correct  in  a  very  able  opinion 
by  Judge  Cobb  sitting  as  special  judge  with 
Presiding  Judge  Davidson  and  myself.  Judge 
McOord  not  sitting,  and  is  conclusive  on  the 
proposition  that  the  evidence  of  corrobora- 
tion may  be  circumstantial.  That  matter 
then  may  be  considered  as  settled. 

There  are  In  our  Code  of  Criminal  Pro- 
cedure of  1896  two  provisions,  in  cases  of 
seduction,  touching  the  matter  of  corrobora- 
tion of  the  testimony  of  the  party  wronged, 
who,  in  the  eyes  of  the  law,  is  treated  as  an 
accomplice.  Article  781,  which  is  general  in 
its  character,  is  as  follows:  "A  conviction 
cannot  be  bad  upon  the  testimony  of  an  ac- 
complice, unless  corroborated  by  other  evi- 
dence tending  to  connect  the  defendant  with 
the  offense  committed,  and  the  corroboration 
is  not  sufficient  if  it  merely  shows  the  com- 
mission of  the  offense."  Article  769  of  the 
Code  of  Criminal  Procedure,  having  special 
reference  to  the  testimony  of  a  woman  se- 
duced, is  to  this  effect:  "In  prosecutions  for 
seduction,  under  the  provisions  of  the  Penal 
Code,  the  female  alleged  to  have  been  se- 
duced shall  be  permitted  to  testify;  but  no 
conviction  shall  be  had  upon  the  testimony 
of  the  said  female,  unless  the  same  is  cor- 
roborated by  other  evidence  tending  to  con- 
nect the  defendant  with  the  offense  charged." 
I  think  it  probable  that  the  last-named  arti- 
cle was  Intended  to  institute  a  somewhat 
different  rule  in  seduction  cases.  This,  how- 
ever, may  not  be  quite  dear,  and  it  is  un- 
necessary to  express  a  definite  conclusion  on 
it    Whether  this  construction  is  true  or  not. 
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in  my  opinion,  under  eitber  article  tbe  tes- 
timony is  abundantly  sufficient,  and  we  are 
not  Justified  under  tbe  evidence  in  conclud- 
ing: otherwise  than  tbat  tbe  testimony  of 
tbis  woman  was  corroborated,  was  confirm- 
ed, and  was  and  is  true.  It  is  not  required, 
I  think,  that  the  corroboration  should  extend 
to  every  essential  element  of  the  offense.  Ar- 
ticle 967  of  our  Penal  C!ode  of  1895,  which 
defines  "seduction,"  is  in  this  language:  "If 
any  person  by  promise  of  marriage  shall  se- 
duce an  unmarried  female  under  the  age  of 
25  years,  and  shall  have  cama;  knowledge 
of  such  female,  he  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  less  than 
two,  nor  more  than  five,  years,  or  by  a  fine  not 
exceeding  five  thousand  dollars."  This  stat- 
ute has  been  construed,  and  properly  so,  to 
apply  only  to  a  woman  previously  chaste. 
Therefore,  In  order  to  establish  the  crime  of 
seduction,  four  things  must  be  shown:  First, 
that  the  person  claimed  to  be  seduced  is  an 
unmarried  female  under  the  age  of  25  years ; 
second,  that  she  is  chaste;  third,  that  she 
submitted  to  carnal  Intercourse  with  the  per- 
son charged;  and,  fourth,  that  this  Inter- 
course was  obtained  by  promise  to  marry 
upon  which  tbe  prosecutrix  relied. 

Now,  while  there  are  many  loose  expres- 
sions in  the  books  to  the  etFect,  in  substance, 
that  the  prosecutrix  must  be  corroborated 
both  In  respect  to  the  act  of  Intercourse  and 
the  promise  of  marriage,  this  is  not  the  law, 
and  never  was  the  law.  The  statute  no  more 
requires  corroboration  In  respect  to  the  act 
of  Intercourse  or  to  the  promise  of  marriage 
than  it  does  in  respect  to  tbe  age  of  prose- 
cutrix, or  to  her  previous  chaste  character. 
That  it  is  not  essential  that  corroboration 
shall  exist  in  respect  to  every  Ingredient  and 
essential  of  the  offense  was  distinctly  held 
by  Judge  McCord  in  one  of  the  ablest  In 
many  of  the  excellent  opinions  rendered  by 
him.  In  the  case  of  Williams  v.  State,  128 
S.  W.  1121,  In  language  of  admirable  clear- 
ness, he  thus  disposes  of  the  contention  by 
appellant  that  there  bad  been  no  corrobora- 
tion in  respect  to  one  of  the  essential  facts 
required  to  be  shown,  to  wit,  tbat  the  prose- 
cutrix was  under  25  years  of  age:  "It  is 
also  contended  that  there  Is  not  sufficient 
corroboration  in  the  case.  It  is  admitted 
that  the  prosecutrix  was  corroborated  on  tbe 
question  of  promise  of  marriage  and  Inter- 
course. She  testified  that  she  was  18  years 
of  age.  It  is  insisted  before  this  court  that, 
because  there  was  no  testimony  corroborat- 
ing her  upon  tbis  point,  therefore  the  con- 
viction cannot  stand.  We  do  not  agree  to 
this  contention.  All  crimes  have  in  them 
different  issues  and  different  elements  tbat 
are  required  to  be  proved  in  order  to  sustain 
a  conviction.  The  statute  is  general  tbat 
the  accomplice  must  be  corroborated  by  oth- 
er testimony  tending  to  connect  the  defend- 
ant with  the  commission  of  tbe  offense.  The 
statute  does  not  say  in  what  this  corrobora- 


tion shall  consist  If  the  testimony  other 
than  that  of  the  accomplice  should  make  out 
a  complete  offense,  it  would  not  be  necessary 
to  use  the  accomplice's  testimony.  Hence  tbe 
law  wisely  provided  that  tbe  corroboratloD 
must  tend  to  connect  the  defendant  with  the 
commission  of  tbe  offense,  and  to  require 
that  every  constltufflit  element  of  the  offense 
as  sworn  to  by  the  accomplice  must  be  cor- 
roborated would  be  requiring  of  the  state  an 
impossibility."  This  decision  is  in  harmony 
with  the  law  everywhere  except  as  it  has 
been  interpreted  in  some  of  the  expressions 
of  this  court  Among  the  clearest  statements 
of  the  rule  on  this  subject  I  have  found  is 
contained  in  Am.  &  E^ig.  E<nc.  of  Law  & 
Prac,  vol.  1,  p.  583,  where  It  Is  said:  "The 
testimony  of  the  accomplice  need  not  be  cor- 
roborated on  every  material  fact,  so  that.  In- 
dependent of  his  testimony,  a  conviction 
would  be  authorized,  as  this  would  In  effect 
deny  to  the  testimony  of  an  accomplice  all 
value."  Among  other  cases  dted  as  support- 
ing the  text  are  the  cases  of  Myers  v.  State, 
7  Tex.  App.  640;  Nonrse  v.  State,  2  Tex.  App. 
304;  Davis  ▼.  State,  2  Tex.  App.  588;  Hoyle 
V.  State,  4  Tex.  App.  239;  Jones  v.  State,  4 
Tex.  App.  529 ;  and  Wright  v.  State,  47  Tex. 
Cr.  R.  433,  84  S.  W.  593. 

Looking  to  the  decisions  of  the  courts  else- 
where, we  find  the  following  admirable  state- 
ment In  respect  to  a  statute  almost  identical 
with  our  own.  In  the  case  of  State  v.  Law- 
lor,  28  Minn.  216,  9  N.  W.  C88,  the  court 
said:  "The  statute  respecting  the  use  of  the 
testimony  of  an  accomplice  is  as  follows:  'A 
conviction  cannot  be  had  upon  the  testimony 
of  an  accomplice,  unless  he  is  corroborated 
by  such  other  evidence  as  tends  to  convict 
the  defendant  of  the  commission  of  the  of- 
fense; and  the  corroboration  Is  not  sufficient 
if  It  merely  shows  tbe  commission  of  the 
offense  or  the  drcumstances  thereof.'  Gen. 
St  1878,  c.  78,  J  104.  We  think  a  reasonable 
construction  of  this  section  does  not  require 
a  case  to  be  made  out  against  the  prisoner 
sufficient  for  his  conviction  before  the  testi- 
mony of  an  accomplice  can  be  considered, 
for  that  would  make  it  available  only  when 
its  necessity  did  not  exist;  neither  do  the 
terms  used  require  such  an  interpretation. 
The  corroborating  evidence  must  independ- 
ently of  the  testimony  of  the  accomplice, 
tend  in  some  degree  to  establish  the  guilt  of 
the  accused,  but  need  not  be  sufficiently 
weighty  or  full,  as,  standing  alone,  to  justify 
a  conviction.  We  have  met  with  no  case 
coming  under  tbe  common  law  or  statutory 
law  in  which  full  proof  was  required  by  way 
of  corroborating  evidence." 

In  the  case  of  Myers  v.  State,  supra,  which 
is  a  murder  case  wh««  the  penalty  of  death 
was  inflicted,  and  which  was  affirmed  by 
this  court  Judge  WinlUer,  who  delivered 
the  opinion,  said:  "The  authorities  are  not 
agreed  as  to  tbe  amount  and  extent  of  cor- 
roboration required  in  order  to  warrant  a 
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conviction  on  the  testimony  of  an  accomplice 
vrho,  in  the  sense  of  a  witness,  is  any  direct 
participant  In  the  crime;  bnt  with  this  we 
need  have  no  concern,  for  the  reason  that 
the  statute  has  settled  it  by  declaring  the 
extent  of  the  corroboration  necessary.  It  is 
'other  evidence  tending  to  connect  the  de- 
fendant with  the  ofTense  committed.'  We  do 
not  understand  that  this  requires  that  the 
different  matters  testified  to  by  the  accom- 
plice are  to  be  supported,  each  one,  by  the 
other  testimony  to  the  same  isolated  facts, 
but  that  it  must  tend  to  connect  the  defend- 
ant with  the  offense  committed." 

In  the  more  recent  case  of  Crlner  ▼.  State, 
68  Tex.  Or.  R.  174,  109  S.  W.  128,  In  which 

1  wrote  the  opinion  for  the  court,  we  said: 
"We  have  set  out  the  testimony  at  this  con- 
siderable length  and  have  stated  practically 
the  testimony  tending  to  connect  appellant 
with  the  burglary.  The  rule  Is,  of  course, 
well  settled  that,  before  a  conviction  can  be 
had  upon  the  testimony  of  an  accomplice, 
there  must  be  other  proof  tending  to  connect 
the  person  charged  with  the  commission  of 
the  offense.  Just  how  strong,  in  every  case, 
this  corroborating  testimony  shall  be,  must 
depend  to  a  large  extent  upon  the  facts  of 
each  particular  case.  We  believe  that,  while 
not  strong.  It  could  not  in  fairness  be  said 
that  there  was  no  corroborating  testimony, 
or  that  it  was  so  weak,  indefinite,  or  imma- 
terial as  to  justify  us  In  holding.  In  view  of 
the  verdict  of  the  Jury,  that  it  was  wholly 
lacking." 

In  the  case  of  Cohea  v.  State,  11  Tex.  App. 
622,  in  which  Judge  Hurt  delivered  the  opin- 
ion, it  is  said:  "As  we  have  before  held, 
the  evidence  of  the  other  witnesses  need  not 
corroborate  some  particular  fact  testified  to 
by  the  accomplice,  but  it  must  tend  to  es- 
tablish the  guilt  of  the  defendant" 

The  rule  announced  in  the  case  of  Myer 
V.  State,  supra,  is  in  harmony  with  the  de- 
cisions of  this  court  In  the  case  of  Jackson 
V.  State,  4  Tex.  App.  293,  and  Hoyle  v.  State, 
4  Tex.  App.  239,  to  the  effect  that  it  is  not  es- 
sential that  the  corroborative  evidence  should 
corroborate  the  accomplice's  testimony  sub- 
stantially and  In  detaiL  It  has  likewise  been 
held  that  it  is  not  essential  that  the  corrob- 
orative evidence  should  l^uffice  of  itself  to 
establish  the  guilt  of  the  accused,  and  in  that 
event  it  is  said  the  testimony  of  the  accom- 
plice would  not  be  needed.    Nourse  v.  State, 

2  Tex.  App.  304.  In  that  case  Judge  Ector, 
speaking  for  the  court,  says:  "It  will  be  seen 
that,  to  justify  a  conviction  on  the  testimony 
of  an  accomplice,  there  must  be  some  evi- 
dence which,  of  itself  and  without  the  tes- 
timony of  the  accomplice,  tends  In  some  de- 
gree to  connect  the  accused  with  the  com- 
mission of  the  crime.  The  Supreme  Court 
of  California  (in  the  case  of  People  t.  Mel- 
rane,  39  Cal.  614)  say:  The  corroborative 
evidence  may  be  slight  and  entitled  to  but 
little  consideration ;  nevertheless,  the  require- 


ments of  the  statute  are  fully  fulfilled  if 
there  be  any  corroborating  evidence  which 
of  itself  tends  to  connect  the  accused  with 
the  commission  of  the  offense.'  This  deci- 
sion was  rendered  under  a  statute  very  sim- 
ilar to  ours  in  regard  to  the  corroboration 
necessary  to  be  had  to  the  testimony  of  an 
accomplice  to  support  a  conviction.  Article 
S75  of  the  Code  of  California  is  as  follows: 
'A  conviction  cannot  be  had  upon  the  tes- 
timony of  an  accomplice  unless  he  be  cor- 
roborated by  such  other  evidence  as  shall 
tend  to  connect  the  defendant  with  the  com- 
mission of  the  offense,  and  the  corroboration 
shall  not  be  sufllcient  if  it  merely  shows  the 
commission  of  the  offense  or  the  circum- 
stances thereof.  It  Is  a  mistaken  idea  to 
suppose  that  the  corroborating  evidence  must 
conclusively  of  Itself  connect  the  defendant 
with  the  commission  of  the  offense.  If  so, 
there  would  be  no  use  for  the  testimony  of 
the  accomplice." 

One  of  the  best,  clearest,  and  most  lucid 
statements  of  the  rule  to  be  found  in  the 
books  is  that  of  Judge  Slmkins  in  the  case 
of  Wright  V.  State,  31  Tex.  Cr.  R.  354,  20 
S.  W.  756,  37  Am.  St  RSp.  822.  This  case, 
too,  is  particularly  valuable  since  it  was  re- 
ferred to  with  approval  by  Judge  Cobb  in 
his  opinion  in  the  case  of  Beeson  v.  State, 
supra,  rendered  no  longer  ago  than  the  22d 
day  of  June  of  the  present  year,  as  will  be 
seen  by  the  above  quotation  from  the  Beeson 
opinion.  There  Judge  Slmkins  says:  "As  to 
the  sufficiency  of  the  testimony,  we  think  the 
witness  is  amply  corroborated  as  to  the 
promise  of  marriage  and  the  illicit  later- 
course.  Corroborative  evidence  need  not  be 
direct  and  positive,  or  such  evidence  as  is 
sufficient  to  convict  independent  of  that  of 
the  prosecutrix,  but  simply  such  facts  or  cir- 
cumstances as  tend  to  support  her  testimony, 
and  shall  satisfy  the  Jury  she  is  worthy  of 
credit  And,  when  there  is  other  testimony 
fairly  tending  to  support  the  prosecutrix  up- 
on facts  essential  to  constitute  the  offense, 
it  is  for  the  Jury  to  say  whether  she  is  cor- 
roborated. State  V.  Timmens,  4  (Minn.  325 
(Oil.  241).  She  testified  she  yielded  to  de- 
fendant because  he  faithfully  promised  to 
marry  her.  The  witnesses  prove  that  the 
young  lady  was  highly  esteemed,  and  visited 
by  other  young  gentlemen,  and  moved  in  the 
best  social  circles,  with  a  good  reputation  for 
chastity  and  virtue;  that  he  was  received 
by  her  family  as  a  suitor,  and  was  so  per- 
sistent in  bis  attentions  that  all  other  gen- 
tlemen were  comjtelled  to  cease  attendance. 
His  letters  breathe  undying  affection  and 
strong  Jealousy,  and  speak  of  their  marriage 
in  the  future  as  a  certainty.  We  think  the. 
evidence  is  amply  sufficient  to  sustain  proof 
of  seduction." 

However,  under  any  rule  ever  announced 
by  this  court  I  think  a  careful  study  of  the 
record  must  carry  conviction  that  the  tes- 
timony  of   corroboration   is   sufficient     Of 
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conrae.  In  so  applying  the  teetlmony  we  mhst 
have  some  reference  to  the  nature  of  the 
case,  the  situation  of  the  parties,  their  sta- 
tion In  life,  and  the  opportunities  for  secur- 
ing testimony  In  corroboration  of  the  pros- 
ecutrix. In  so  doing  we  should  also  have 
some  regard  to  the  character  of  the  ofFense, 
the  situation  of  the  parties,  and  what  we 
know,  and  what  the  Jury  and  the  trial  court 
knew  of  human  nature  and  the  relation  of 
the  sexes.  We  should  also  remember  that 
accomplices,  like  angels,  differ  not  In  glory, 
but  In  blame.  In  this  case  the  prosecutrix 
Is  In  law  called  an  accomplice,  and  In  a  cer^ 
tain  sense  her  testimony  suffers  the  same 
legal  disparagement  as  that  of  a  burglar,  a 
thief,  or  an  assassin  who  has  turned  state's 
evidence,  and  the  law  requires  that,  before 
a  conylctlon  can  be  had  on  her  testimony, 
there  must  be  evidence  other  than  her  own 
tending  to  connect  appellant  with  the  crime, 
and  yet  we  know  that  many  a  woman  who 
has  fallen  Is,  as  to  other  men,  wholly  vir- 
tuous, and  that  many  women  who  have  gone 
astray  under  such  circumstances  as  this 
young  girl  did  might,  by  evidences  of  deep 
contrition,  thorough  repentance,  and  other 
evidences  of  truthfulness,  prove  as  convinc- 
ing In  her  testimony  as  that  of  any  witness 
whose  hand  was  ever  lifted  in  a  courthouse. 
To  the  Jury  bearing  this  case,  and  to  the 
court  sitting  on  the  bench  as  a  Just  arbiter 
between  the  state  and  the  defmdant,  this 
case  was  committed  (subject  only  to  the  pro- 
vision of  law  that  there  must  be  other  evi- 
dence tending  to  connect  appellant  with  the 
crime  charged),  and  the  weight  to  be  given 
to  her  testimony  was  for  them  to  determine. 
It  may  well  be  that  her  demeanor  on  the 
stand  shadowed  forth  such  clear-eyed  and 
whlte-souled  truthfulness  as  that  they  were 
so  thoroughly  convinced  and  so  deeply  Im- 
pressed that  to  them  her  word,  like  Csesar's, 
"might  have  stood  against  the  world."  The 
weight  to  be  given  to  her  testimony  was,  of 
course,  for  the  Jury.  The  only  limitation 
placed  upon  their  action  in  regard  to  what 
credit  they  would  give  to  her  evidence  is  the 
rule  that  other  testimony  must  be  produced 
which  shall  tend  to  corroborate  her.  The 
quantum  of  it  will  differ  In  accordance  with 
the  character  of  the  witness  and  the  factd 
of  the  particular  case.  In  respect  to  an  ad- 
venturess whose  air  and  demeanor  upon  the 
witness  stand  might  disclose  her  true  char- 
acter, a  Jury  might  well  hesitate  to  convict, 
though  supported  by  abundant  circumstances 
of  corroboration.  Whether  in  any  given  case 
they  shall  or  do  believe  the  accomplice  is 
wisely  by  law  committed  to  them. 
,  In  this  case  the  evidence  shows  that,  when 
the  parties  first  became  acquainted,  the  pros- 
ecutrix, who,  it  seems,  was  a  woman  of 
rather  an  bumble  station,  and  an  orphan 
girl,  was  living  with  the  brother  of  appel- 
lant It  Is  not  denied,  and  indeed  seems  to 
be  conceded,  and  was  Indnbitably  proved  on 


the  trial,  that  she  was  a  woman  of  blame- 
less life  and  unsullied  reputation.  The  evi- 
dence shows  that,  at  the  very  time  the  in- 
tercourse  between  herself  and  appellant  was 
being  indulged  in,  she  was  received  as  a  wel- 
come guest  at  the  hearthstone  and  around 
the  fireside  of  his  father  and  mother.  She 
is  shown  to  have  been  the  associate  and  com- 
panion of  bis  sister,  and  was  by  her,  under 
this  evidence  treated  as  an  eqnal.  That 
some  one  accomplished  her  ruin  is,  of  course, 
certain.  As  stated,  the  evidence  shows  that 
the  prosecutrix  had  neither  father  nor  moth- 
er. Except  that  her  heart  belonged  to  anoth- 
er, she  was  mistress  of  her  own  fortunes  and 
her  own  destiny.  Therefore  there  was  no  op- 
portunity for  the  state  to  furnish  testimony 
of  either  father  or  mother  that  the  daughter 
had  been  sought  in  marriage  by  her  suitor. 
The  fact  that  she  was  alone  in  the  world 
furnishes,  too,  some  reason  why  the  engage- 
ment should  not  be  published,  or  the  fact 
of  the  engagement  communicated  to  her  rela- 
tives. The  Jury  knew,  too,  as  we  loiow,  and 
as  sensible  men  must  here  assiune,  that  they 
took  cognizance  of  the  well-known  fact  tliat 
frequently,  If  not  Indeed  usually,  such  en- 
gagements are  kept  secret,  and  not  disclosed 
until  the  wishes  of  the  woman  and  the  af- 
fairs of  the  man  make  It  possible  to  early 
realize  the  hopes  of  the  contracting  parties. 
From  these  and  other  facts  the  Jury  might 
well  find  the  promise  of  marriage,  and  not 
to  believe  same,  in  view  of  the  character  of 
the  woman,  the  Intimate  association  of  the 
parties,  was  to  close  their  eyes  to  the  espe- 
rience  of  the  ages.  There  is  no  hint  or  sng- 
gestion  in  the_  evidence  that  she  had  such 
relations  with'  any  other  person  as  would 
have  made  it  among  the  possibilities  for  sndi 
other  person  to  have  secured  her  confidence, 
corrupted  her  mind,  and  wrought  her  ruin. 
Indeed,  the  testimony  clearly  shows  that  so 
secure  was  appellant  in  her  affections  and 
so  thoroughly  had  he  outstripped  the  rivals 
for  her  heart  that  they  had  dropped  out  of 
the  race  and  left  him  undisturbed.  The  ev- 
idence clearly  shows  a  general  recognition 
among  their  acquaintances  and  friends  of  a 
relation  more  than  that  of  merely  passing 
acquaintances.  In  addition  to  this,  as  soon 
as  the  complaint  was  filed  against  appellant 
for  seduction,  he  fiees  the  country,  and  is 
gone  for  a  year.  When  her  conditiOD  be- 
comes known,  and  in  Jest  some  reference  is 
made  to  his  buying  a  gift  for  his  l>oy,  he 
falls  in  with  the  suggestion  and  says  yes, 
probably  he  had  better  buy  it.  There  Is  no 
suggestion  of  disavowal  of  this  responsibili- 
ty, when,  if  he  had  been  Innocent  of  the 
transaction,  every  suggestion  of  self-preser- 
vation would  have  demanded  and  would  cer- 
tainly have  induced  a'disavowal.  It  was  a 
situation  wUch  from  an  honorable  man, 
guiltless  of  any  wrong,  would  have  instinct- 
ively drawn  sncb  a  disavowal.  In  view  of 
their  long  and  Intimate  association,  it  is 
passing  strange  that  if  not  guilty  and  not 
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cognizant  of  ber  condition,  and  not  responsi- 
ble therefor,  no  Incredulity  was  expressed 
that  she  should  have  so  fallen,  nor  pity  for 
her  sad  state.  On  the  contrary,  her  situation 
was  treated  as  a  matter  of  Jest  and  Idle 
sport  His  conduct  was  only  consistent  with 
the  conduct  of  one  who  had  enjoyed  her 
youth  and  beauty,  and,  when  the  evidence  of 
her  downfall  was  at  htmd,  had  treated  it 
and  her  situation  as  a  matter  of  Jest  and 
idle  sport.  Would  not  any  Jury  of  12  men 
find  corroboration  in  their  intimate  associa- 
tion? Can  we  say  they  did  not?  Would 
they  not  find  corroboration  in  his  practical 
admission  of  the  paternity  of  the  child? 
Shall  we  say  they  must  not?  Would  they 
not  find  corroboration  in  the  fact  that  she 
bad  DO  other  male  acquaintance  whose  rela- 
tions with  her  were  at  all  intimate?  Would 
they  not  above  all  find  corroboration  in  her 
blameless  life  and  pure  character,  her  ac- 
cepted state  as  a  friend  of  the  family,  a 
guest  of  the  home,  and  an  associate  of  ap- 
pellant's sister,  and  be  slow  to  believe  that 
any  woman,  such  as  prosecutrix  is  shown  to 
have  been,  would  have  surrendered  her  per- 
son on  any  other  condition  except  in  the  be- 
lief that  it  was  to  her  affianced  husband? 
Again,  wonld  not  the  Jury  find  corroboration 
in  appellant's  flight?  If  he  was  not  guilty, 
why,  as  against  this  young  girl  without  a 
family,  should  he  flee,  and  If,  having  sought 
flight,  and  was  yet  not  guilty,  why  should  he 
avoid  arrest  and  remain  away  a  year?  These 
facts,  as  I  believe,  constitute  corroboration 
and  ample  corroboration  not  only  in  respect 
to  the  intercourse,  but  in  respect  to  the  prom- 
ise of  marriage.  So  far  from  the  verdict  be- 
ing unsupported  by  any  testimony  of  corrobo- 
ration which,  in  order  to  reverse  the  case, 
we  must  hold,  from  my  point  of  view,  no  oth- 
er conclusion  is  fairly  inferable  from  the  tes- 
timony except  that  appellant  is  guilty.  We 
know  that  good  and  pure  women,  such  as 
tliis  woman  was  ere  she  was  tempted  and 
fell,  do  not  yield  to  a  casual  acquaintance, 
and  where,  as  in  this  case,  we  find  a  young 
man,  her  sole  companion  and  associate,  prac- 
tically admitting  the  paternity  of  the  child, 
in  the  light  of  all  the  other  attendant  cir- 
cumstances, and  having  in  mind  the  scrip- 
tural evidence  "that  the  guilty  as  the  wicked 
flee  when  no  man  pursueth,"  I  cannot  hesi- 
tate to  believe  that  he  was  guilty  of  the 
downfall  of  this  young  woman,  and,  applying 
the  safe  and  sane  rules  as  Judges  that  we 
would  not  hesitate  to  apply  as  men,  I  think 
we  should  hold,  as  I  firmly  believe,  that  the 
corroboration  is  sufflcleut,  and  the  verdict 
abundantly  supported  by  the  evidence,  and 
should  not,  in  this  condition  of  the  record, 
undo  the  work  of  a  Jury  properly  Impaneled, 
properly  charged,  and  which  has  received 
the  verdict  and  approval  of  a  district  Judge 
of  large  experience  on  the  bench.  For  my 
part,  I  can  never  consent  to  the  institution 
of  such  a  rule.  I  can  never  consent  to  a 
holding  which  determines.  In  substance,  that 


a  Jury  cannot  find  from  circumstances  the 
fact  of  a  promise  of  marriage  when  this  fact 
is,  as  I  believe  in  this  record  abundantly,  if 
not  conclusively,  established.  Let  it  ever  be 
understood  that  in  all  that  I  have  written, 
wliile  all  is  in  sorrow  and  regret  that  not 
one  word  is  to  be  understood  In  disparage- 
ment of  or  as  reflection  upon  my  Associates. 
I  accord  to  them  the  same  singleness  of  pur- 
pose and  the  same  honesty  of  opinion  that  I 
claim  for  myself. 

It  may  be  that  I  attach  too  much  impor- 
tance to  the  work  and  the  opinions  of  this 
court  and  its  high  oflSce.  I  would  have  it 
always  to  be  the  great  tribunal  which  the 
Constitution  ordained  and  provided  it  should 
be — an  asylum  for  the  oppressed  whose  rights 
have  been  Invaded,  and  a  safe  harbor  for 
the  innocent  Improperly  convicted,  but  at  the 
same  time  furnishing  ever  and  always  an 
anchor  both  true  and  steadfast,  holding  se- 
curely the  fundamentals  of  our  Constitution 
and  preserving  the  peace  of  society  and  the 
well-being  of  our  citizenship. 

I  have  felt  so  great  an  interest  in  the 
question  that  I  have  at  this  great  and  per- 
haps unnecessary  length  written  my  views 
in  the  hope  that,  like  bread  cast  upon  the  wa- 
ters, it  may  be  returned  to  me  after  many 
days. 

For  these  reasons  I  respectfully  enter  my 
dissent  in  the  hope  that  in  some  future  and 
in  some  better  day  the  views  here  expressed 
will  come  to  be  recognized  as  the  law  of  this 
state. 

On  State's  Motion  for  Rehearing. 

HARPER,  J.  On  November  9th  of  last 
year  an  opinion  In  this  case  was  rendered 
by  Presiding  Judge  DAVIDSON  of  this  court 
in  which  Judge  McCORD  concurred,  revers- 
ing and  remanding  the  case  on  the  ground,  in 
substance,  that  the  verdict  of  the  Jury  and 
Judgment  of  the  court  were  unsupported  by 
the  evidence,  in  that  there  was  not  in  the 
evidence  suflBcIent  proof  of  corroboration. 
From  that  opinion,  as  the  record  shows. 
Judge  RAMSEY  dissented,  flllng  at  the  time 
a  lengthy  dissenting  opinion.  Soon  thereaft- 
er a  motion  for  rehearing  was  filed  on  be- 
half of  the  state,  which  was  submitted  on 
oral  argument  by  lion.  John  A.  Mobley,  then 
Assistant  Attorney  General.  On  the  14th 
day  of  December  thereafter  Judge  McCORD 
prepared  an  elaborate  opinion  on  the  motiop 
for  rehearing  concurred  in  by  Judge  RAM- 
SE!Y  in  which  the  state's  motion  was  grant- 
ed, the  Judgment  reversed  and  set  aside,  and 
the  cause  affirmed.  This  opinion  was  not  on 
that  day  handed  down  out  of  deference  and 
respect  to  Judge  DAVIDSON,  who  had  writ- 
ten the  original  opinion,  and  who  was,  as 
we  were  advised,  detained  at  home  on  at^ 
count  of  sicknesa  Judge  DAVIDSON  not 
agreeing  to  the  conclusion  reached  by  Judge 
McCORD,  the  matter  remained  in  this  condi- 
tion until  after  the  resignation  of  Judge 
RAMSET   from    the    bench,   and   the   case 
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cornea  to  us  foir  decision.  This  imich  we 
have  tbougbt  proper  to  state  in  view  of  tbe 
condition  of  the  record  as  it  will  appear  in 
the  reports.  Judge  McCOBD'8  opinion  is  as 
follows: 

"At  a  former  day  of  this  term  of  conrt  the 
Judgment  in  this  ease  was  reversed  and  re- 
manded. The  opinion  was  written  by  Pre- 
siding Judge  DAVIDSON,  In  which  I  con- 
curred.    Judge  RAMSEY  dissented. 

"The  state  has  filed  a  motion  for  rehearing 
on  the  ground  that  the  majority  opinion  was 
In  error  In  holding  the  evidence  Insufllcient 
to  support  the  conviction.  The  majority 
opinion  held  that  the  prosecutrix  was  not 
suflSciently  corroborated,  and  that  in  order 
to  convict  a  party  of  the  crime  of  seduction 
It  Is  necessary  that  the  prosecutrix  be  cor- 
roborated both  as  to  the  promise  of  mar- 
riage and  Intercourse.  The  writer  of  this 
opinion  has  reached  the  conclusion  that  tbe 
majority  opinion  was  wrong,  and,  having 
changed  bis  mind  with  regard  to  this  mat- 
ter, in  Justice  to  himself  feels  It  is  due  that 
he  should  give  tbe  reasons  for  such  change. 

"The  crime  of  seduction  Is  a  statutory  of- 
fense. It  did  not  exist  at  common  law.  The 
master,  guardian,  or  parent  might  bring  a 
civil  action  for  damages  for  loss  of  service 
by  reason  of  bis  ward,  servant,  or  child  be- 
ing debauched.  Tbe  Legislature  in  1858  pass- 
ed an  act  making  It  a  penal  offense,  in  this 
stete,  for  any  man  under  the  promise  of 
marriage  to  seduce  and  debauch  any  female 
under  the  age  of  25  years.  It  was  also  pro- 
vided that  tbe  woman  seduced  should  not  be 
permitted  to  testify.  After  the  Legislature 
passed  an  act  permitting  defendants  In  all 
criminal  cases  to  testify,  tbe  Twenty-Second 
Legislature  lifted  the  ban  off  the  seduced  fe- 
male and  declared  that  she  should  be  a  com- 
petent witness,  but  that  her  testimony  would 
have  to  be  corroborated  by  other  testimony 
tending  to  connect  tbe  defendant  with  the 
offense  charged.  Before  the  passage  of  thi^ 
act,  we  had  but  few  prosecutions  for  this 
offense,  due  largely  to  the  fact  that  tbe  se- 
duced female  could  not  testify.  The  statutes 
defining  seduction  in  the  different  Jurisdic- 
tions differ  somewhat.  Some  of  them  mere- 
ly make  It  a  crime  to  seduce  and  debauch  an 
unmarried  female  of  good  repute  or  of  pre- 
vious chaste  character,  saying  nothing  of 
the  means  employed.  Others  make  it  a 
(rime  for  any  man  under  promise  of  mar- 
riage to  seduce  and  have  carnal  intercourse 
with  such  a  female.  In  other  jurisdictions 
tbe  offense  consiste  in  tbe  act  of  persuading 
or  inducing  an  unmarried  woman  of  previous 
cbaste  character  to  depart  from  tbe  path  of 
virtue  by  the  use  of  any  species  of  arts, 
persuasions,  or  wiles  which  are  calculated 
to.  have  and  do  have  that  effect  and  resulting 
in  her  ultimately  submitting  her  person  to 
tbe  sexual  embraces  of  the  person  accused. 
See  Cyc.  voL  35,  p.  1320.  In  some  jurisdic- 
tions the  female  seduced  Is  not  required  to 
be  corroborated.    This  corroboration  in  some 


states,  like  ours,  requires  that  the  evidoice 
of  tbe  prosecutrix  shall  be  corroborated  by 
other  evidence  tending  to  connect  defendant 
with  the  offense  charged.  In  other  states 
she  is  required  to  be  corroborated  as  to  the 
promise  of  marriage,  and,  where  corrobora- 
tion is  required,  the  rule  seems  to  be  as  fol- 
lows: The  statute  does  not  require  the  tes- 
timony of  another  witness,  or  direct  and  pos. 
itlve  evidence,  bnt  the  corroborating  evidence 
may  be  supplied  as  well  by  facte  and  cir- 
cumstances surrounding  the  transaction  and 
otherwise  established  in  the  case.  Nor  need 
the  corroboration  be  of  such  force  as  would 
prove  the  facte  independoitly  of  the  fe- 
male's testimony.  Where  there  is  some  tes- 
timony of  other  witnesses  or  other  evidence 
supporting  testimony  on  material  questions 
in  the  case,  it  is  for  the  jury  to  deter- 
mine whether  she  is  sufficiently  corroborat- 
ed.'   See  Cyc.  vol.  35,  p.  1363. 

"Tbe  evidence  in  a  seduction  case  to  sup- 
port a  conviction  is  to  be  measured  and  gov- 
erned by  the  rules  of  any  other  crime,  and 
any  rule  that  would  require  a  departure 
from  the  ordinary  rules  of  testing  tbe  sofiS- 
clracy  of  tbe  evidence  or  the  amount  of 
proof  required,  unless  prescribed  by  tbe  stat- 
ute, would  be  out  of  harmony  with  the  spirit 
of  the  criminal  law.  Now,  the  law  provides 
in  seduction,  like  any  other  crime,  that  any 
fact  'may  be  esteblisbed  by  circumstantial 
evidence  as  well  as  direct  It  simply  lays 
down  this  rule  with  regard  to  this  crime 
which  would  be  applicable  to  any  other  case 
where  the  law  made  a  witness  an  accom- 
plice; that  is,  that  no  conviction  can  be  had 
upon  the  testimony  of  the  person  whom  the 
law  denominates  an  accomplice,  unless  there 
Is  other  evidence  tending  to  corroborate  the 
witness  as  to  the  offense  committed.  Tbe 
stetute  does  not  say  in  what  this  testimony 
shall  consist  It  uses  language  that  prac- 
tically Is  used  In  all  cases  where  the  state  re- 
lies upon  the  testimony  of  an  accomplice. 
No  different  rule  is  authorized.  Therefore, 
when  we  go  back  to  see  what  the  courte  hare 
said  with  regard  to  testimony  that  tended  to 
connect  the  defendant  with  the  commission 
of  the  offense,  it  simply  means  such  facts 
and  clrcumstences  as  will  tend  to  show  the 
defendant  committed  the  offense  and  that  the 
accomplice's  testimony  is  true.  It  does  not 
require  that  the  accomplice  shall  be  corrob- 
orated In  every  material  particular.  It  does 
not  require  tbe  court  to  single  out  this  ele- 
ment of  tbe  offense  or  that  element  and  then 
direct  the  Jury  that,  unless  the  accomplice  is 
corroborated  on  this  issue  or  that  issue,  they 
will  acquit  Every  crime  consiste  of  differ- 
ent elemente.  Murder  in  the  first  degree 
consists  of  express  malice  and  the  klUlng. 
Now,  if  an  accomplice  should  be  placed  npon 
the  stend  who  testified  both  to  the  express 
malice  and  killing,  has  this  or  any  other 
court  ever  directed  that  the  Jury  will  not 
convict  upon  the  testimony  of  the  accom- 
plice unless  he  had  been  corroborated  both 
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as  to  Ua  testlnioiiy  of  express  malice  and 
of  the  killing?  Or  of  burglary,  has  this 
court  or  any  other  court  ever  directed  that, 
before  a  conviction  should  be  had  upon  the 
testimony  of  an  accomplice  as  to  the  bur- 
glary, he  must  be  corroborated,  both  as  to 
the  breaking  and  as  to  the  intent?  We  say 
no.  The  statute  does  not  say  that  the  pros- 
ecutrix shall  be  corroborated  as  to  the  prom- 
ise of  marriage  and  intercourse,  but  says 
that  she  shall  be  corroborated  by  other  evi- 
dence tending*  to  show  the  commission  of 
the  offense.  Mr.  Webster's  definition  of 
'tend'  or  'tending*  is:  To  stretch,  extend,  di- 
rect one's  course;  to  be  directed  as  to  any 
end,  object  or  purpose;  to  aim;  to  have  or 
give  a  leaning.'  Thwefore  we  would  gather 
from  this  article  that  if  the  drcumstances 
lead  toward,  or  tend  toward,  the  defendant 
as  the  party  who  committed  the  offense,  and 
show  the  truth  of  the  prosecutrix,  this  would 
be  all  the  law  required. 

'The  writer  of  this  opinion  in  the  case  of 
Williams  V.  State,  128  S.  W.  1121,  uses  this 
language:  'It  is  insisted  before  this  court 
that,  because  there  was  no  evidence  corrob- 
orating her  npon  this  i>oint,  the  conviction 
cannot  stand.  We  do  not  agree  to  this  con- 
tention; all  crimes  have  in  them  different 
issues  and  different  elements  that  are  requir- 
ed to  be  proved  in  order  to  sustain  a  convic- 
tion. The  statute  Is  general  that  the  accom- 
plice must  be  corroborated  by  other  testimo- 
ny, tending  to  connect  the  defendant  with 
the  commission  of  the  offense.  The  statute 
does  not  sa^  what  this  testimony  shall  con- 
sist of.  If  the  testimony  other  than  that  of 
the  accomplice  should  make  out  a  complete 
offense,  it  would  not  be  necessary  to  use  the 
accomplice's  testimony.  Hence  the  law  wise- 
ly provides  that  the  corroboration  must  tend 
to  connect  the  defendant  with  the  commission 
of  the  offense,  and  to  require  that  every 
constituent  element  of  the  offense,  as  sworn 
to  by  the  accomplice,  must  be  corroborated, 
wonld  be  requiring  of  the  state  an  impos- 
slbUity.' 

"In  the  case  of  Myers  v.  State,  7  Tex.  App. 
640,  this  language  is  used:  'The  authorities 
are  not  agreed  as  to  amount  and  extent  of 
corroboration  required  In  order  to  warrant 
conviction  on  the  testimony  of  an  accomplice 
who.  in  the  sense  of  the  witness,  is  any  direct 
participant  in  the  crime,  but  with  this  we 
need  have  no  concern,  fpr  the  simple  reason 
the  statute  has  settled  it  by  declaring  the 
extent  of  the  corroboration  necessary.  It 
Is  "other  evidence  tending  to  connect  the 
defendant  with  the  offense  committed."  We 
do  not  understand  that  this  requires  that  tbe 
different  matters  testified  to  by  the  accom- 
plice are  to  be  supported,  each  one,  by  other 
tsetimony  to  the  same  Isolated  facts,  but 
that  it  must  tend  to  connect  the  defendant 
with  the  offense  committed.'  As  said  In  Am. 
&  Eng.  EInc.  of  Law,  vol.  1,  page  583,  the 
testimony  of  tbe  accomplice  need  not  be  cor- 


roborated on  every  material  fact  So  tluit, 
indq;>endent  of  bis  testimony,  a  conviction 
would  be  authorized,  as  ttils  would  in  effect 
deny  to  the  testimony  of  an  accomplice  all 
value. 

"In  the  case  of  Orlner  v.  State,  58  Tex.  Cr. 
E.  174  [108  S.  W.  128],  we  find  the  follow- 
ing: 'We  have  set  out  the  testimony  at  this 
considerable  length  and  have  stated  prac- 
tically the  testimony  tending  to  connect  ap- 
pellant with  the  burglary.  The  rule  Is,  of 
course,  well  settled  that,  before  a  conviction 
can  be  had  npon  the  testimony  of  an  ac- 
complice, there  must  be  other  proof  tending 
to  connect  the  person  charged  with  the  com- 
mission of  the  offense.  Just  how  strong,  in 
every  case,  this  corroborating  testimony  shall 
be,  must  depend  to  a  large  extent  upon  the 
facts  of  each  particular  case.  We  believe 
that,  while  not  strong,  it  could  not  in  fair- 
ness be  said  that  there  was  no  corroborating 
testimony,  or  that  it  was  so  weak.  Indefinite, 
or  Immaterial  as  to  Justify  us  in  holding,  in 
view  of  the  verdict  of  the  Jury,  that  it  was 
wholly  Iackln){.' 

"In  the  case  of  Jackson  y.  State,  40  S.  W. 
998,  In  a  case  of  incest,  this  court  says:  'We 
have  examined  the  statement  of  facts  care- 
fully in  order  to  ascertain  if  the  testimony 
of  tile  accomplice,  Mattle  Jackson,  was  cor- 
roborated by  other  evidence  tending  to  con- 
nect the  defendant  with  tbe  commission  of 
the  offense.  The  evidence  In  this  regard 
shows  that  appellant  alone  had  access  to 
prosecutrix  and  opportunity  to  have  bad 
carnal  intercourse  with  her.  The  record 
abundantly  shows  that  he  bad  such  oppor- 
tunities. Tbe  testimony  shows,  by  two  wit- 
nesses, that  she  was  enciente ;  and  her  grand- 
mother testified  that  she  was  so  far  gone  In 
pregnancy  that  she  took  her  away  from 
schooL  Mattie  Jackson  testified  that  she 
was  pregnant,  seven  months  gone,  end  that 
she  had  never  had  intercourse  with  any  oth- 
er person  except  the  appellant,  who  was  her 
brother.  We  think  the  testimony  tends  to 
connect  appellant  with  the  commission  of  the 
offense.'  See  tbe  same  rule  in  the  case  of 
Bales  V.  State,  44  S.  W.  517;  Faulkner  v. 
State  [53  Tex.  Cr.  R.  258],  109  S.  W.  199. 
And  in  fact  we  believe  that  the  rule  laid 
dovrn  In  the  Myers  Case,  supra,  has,  with 
regard  to  every  other  crime  other  than  seduc- 
tion been  followed,  and  that  this  court  has 
never  in  any  crime  other  than  seduction  In- 
timated as  to  what  issues  the  prosecutrix 
had  to  be  corroborated.  There  are  some  ex- 
pressions in  the  opinions  of  our  court  on  the 
subject  of  seduction  that  have  led  the  pro- 
fession into  the  belief  that  this  court  re- 
quires the  state  to  prove,  and  the  trial  court 
to  charge  the  Jury,  that  before  a  party  can 
be  convicted  of  seduction  the  testimony  of 
the  prosecutrix  will  have  to  be  corroborated 
both  as  to  the  promise  of  marriage  and  in- 
tercourse, and  which  have  led  toward  the 
laying  down  of  tbe  rule  tbat  tbe  corrobora- 
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tlon  as  to  these  Issues  would  have  to  be  of 
the  same  character  of  proof  and  of  the  same 
strength  and  cogency  as  the  accomplice's 
testimony,  both  as  to  the  promise  of  mar- 
riage and  the  Intercourse ;  and,  by  reason  of 
these  expressions,  considerable  confusion  has 
arisen,  and  trial  courts  have  been  somewhat 
confused  as  to  how  to  charge  the  jury  In  a 
case  of  seduction.  We  are  at  a  loss  to  know 
why  a  different  rule  should  obtain  in  seduc- 
tion cases  from  that  regarding  any  other 
crimes. 

"Let  us  notice  some  of  the  decisions  of 
this  court  where  a  rule  has  been  attempted 
to  be  laid  down  as  to  the  measure  of  cor- 
roooration  of  the  accomplice's  testimony. 
The  first  case  that  our  attention  has  been 
called  to  where  this  court  Intimated  that  the 
prosecutrix  had  to  be  corroborated,  both  as 
to  the  promise  of  marriage  and  intercourse, 
will  be  found  in  the  case  of  Gorzell  t.  State, 
43  Tex.  Cr.  R.  82  [63  S.  W.  126],  in  which 
this  language  is  used:  'What  has  heretofore 
been  said  leads  up  to  another  proposition  re- 
lied on  by  appellant,  to  wit,  that  the  evi- 
dence does  not  sustain  the  verdict  of  the 
Jury.  In  this  connection,  we  believe  appel- 
lant is  correct  Prosecutrix,  as  stated  be- 
fore, testified  as  to  the  promise  of  marriage. 
The  only  evidence  that  can  be  said  to  sup- 
port her  on  this  point  is  one  witness,  to  the 
effect  that  appellant-  said  on  one  occasion 
that  he  was  going  to  marry  her,  and  it  was 
further  shown  he  was  in  the  habit  of  as- 
sociating with,  writing  to,  and  calling  her 
"sweetheart."  If  it  be  conceded  that  an 
agreement  to  marry  existed  between  them, 
still  it  Is  not  shown,  outside  of  prosecutrix's 
own  testimony,  that  appellant  had  carnal 
Intercourse  with  her  at  any  time.  •  •  • 
The  fact  that  appellant  had  carnal  inter- 
course with  prosecutrix  is  a  vital  Issue  In  this 
case,  and  to  obtain  a  conviction  she  must 
be  corroborated  upon  this  point.'  Now,  what 
do  we  gather  from  this  opinion?  First,  that 
the  witness  must  be  corroborated.  How? 
By  other  testimony  that  defendant  had  had 
carnal  intercourse  with  prosecutrix.  In  the 
Spenrath  Case,  48  S.  W.  192,  this  court  held 
that  the  evidence  was  insu£Sclent  to  sustain 
the  conviction  because  there  was  no  corrob- 
oreung  evidence  as  to  the  promise  of  mar- 
riage, and  reversed  that  case.  In  Woolley's 
Case,  50  Tex.  Cr.  B.  214,  96  S.  W.  27,  this 
court  held  the  evidence  insufficient  because 
there  was  no  testimony  corroborating  the 
prosecutrix  as  to  the  marital  contract  and 
as  to  the  act  of  intercourse.  This  court  says, 
in  that  case:  'It  is  necessary  in  a  case  of 
this  character  that  the  prosecutrix,  who  Is 
an  accomplice,  be  corroborated  as  to  the  mar- 
ital contract  and  the  intercourse  with  the 
alleged  seducer.'  We  have  searched  the 
books  without  avail  to  find  where  any  such 
rule  had  ever  been  laid  down  by  any  court 
In  any  criminal  case.  In  Howe's  Case,  51 
Tex.  Cr.  B.  174  [102  S.  W.  409],  while  this 
case  was  affirmed  by  Judge  Brooks,  Judge 


Davidson  dissented,  and  In  his  dlssoit  used 
this  language:  'This  court  has  uniformly 
and  Invariably  hdd,  wherever  the  question 
has  arisen,  that  she  must  be  corroborated, 
first,  as  to  the  act  of  Intercourse  on  the  part 
of  the  accused,  and,  second,  as  to  his  prom- 
ise to  marry  her,  as  a  predicate  for  the  in- 
tercourse'— and  calls  attrition  to  the  case  of 
Spenrath,  supra,  in  support  of  this  proposi- 
tion. We  have  not  found  any  case  behind 
the  Spenrath  Case,  supra,  that  had  ever  at- 
tempted to  lay  down  a  rule  as  to  the  quan- 
tum, amount,  or  value  of  corroboration.  The 
only  rule  that  has  ever  been  established  is 
that  the  corroborating  evidence  must  be  such 
as  tends  to  connect  the  defendant  with  the 
offense  charged ;  but  here  the  court  not  only 
goes  to  the  extent  of  saying  in  what  she  shall 
be  corroborated,  but  rather  leads  to  the  con- 
clusion that  the  corroborating  evidence  on 
these  two  issues  must  be  of  the  same  charac- 
ter of  testimony  as  that  of  prosecutrix.  If 
on  the  two  vital  issues  she  must  be  corrob- 
orated to  the  same  extent  as  her  own  testi- 
mony would  establish,  then  why  use  her  at 
all?  The  rule  to  our  mind  is  wrong.  The 
decisions  of  this  court,  we  think,  wherever 
it  has  held  that  the  proof  of  the  accomplice 
must  corroborate  the  prosecutrix  as  to  the 
promise  of  marriage  and  intercourse,  and 
that  the  court  should  so  direct  the  jury  in 
the  trial  of  the  case,  should  not  be  followed. 
In  the  case  of  Wright  v.  State,  31  Tex.  Cr.  E. 
354  [20  S.  W.  756,  37  Am.  St.  Bep.  822],  la 
laid  down,  we  think,  the  correct  rule.  Cor- 
roborative evidence  need  not  be  direct  and 
positive  or  such  evidence  as  is  sufficient  to 
convict  independent  of  that  of  the  prosecu- 
trix, but  simply  such  facts  or  circumstances 
as  tend  to  support  her  testimony  and  which 
satisfy  the  jury  she  is  wortliy  of  credit  Or, 
stated  in  another  way.  If  the  supporting  tes- 
timony tends  to  show  that  the  defendant 
committed  the  offense,  and  shall  satisfy  the 
jury  that  she  is  worthy  of  credit  and  is  tell- 
ing the  truth,  then  the  law  is  satisfied,  and 
this  was  practically  so  held  in  the  Beesou 
Case  (decided  at  this  term  and  not  yet  oOI- 
clally  reported  [130  S.  W.  1006]).  In  the 
case  of  People  v.  Gumaer,  80  Hun,  78  [30  N.  Y. 
Supp.  17],  the  following  Is  in  substance  held: 
'That  on  a  trial  for  seduction  under  a  prom- 
ise of  marriage  evidence  of  defendant's  at- 
tention to  prosecutrix  in  the  character  of  a 
suitor  is  sufficient  corroboration  of  the  tes- 
timony of  prosecutrix.'  In  the  case  of  Arm- 
strong V.  People,  70  N.  Y.  38,  that  court  held 
that  the  evidence  of  the  accomplice  was  cor- 
roborated when  the  state  showed  by  proof 
of  circumstances  which  usually  attend  an 
engagement  to  marry — such  as  exclusive  at- 
tention to  the  female  by  defendant  and  the 
seeking  and  keeping  her  society  in  preference 
to  that  of  other  women.  In  Iowa,  under  a 
statute  similar  to  ours,  in  the  case  of  State 
V.  Crawford,  34  Iowa,  40,  it  was  held  that 
corroborative  testimony  need  not  be  of  a 
character  that  goes  directly  to  the  commis- 
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sion  of  tbe  offense,  bnt  sach  as  will  tend  to 
strengthen  and  corroborate  tbe  testimony  of 
the  injured  person  and  to  point  ont  tbe  de- 
fendant as  having  committed  the  offense.  In 
State  T.  Relnhelmer,  109  Iowa,  624  [80  N.  W. 
660],  it  was  held  that  the  faft  that  tbe  par- 
ties kept  company,  and  acted  as  lovers  usual- 
ly do  and  other  like  circumstances,  ere  suf- 
ficient corroboration  of  the  evidence  of  pros- 
ecotriz  required  by  statute.  In  State  t. 
Smitb,  8i  Iowa,  522  [51  N.  W.  24],  it  was 
held  that  direct  corroborative  evidence  of 
tbe  seductive  arts  or  promises  to  obtain  in- 
terconrse  is  not  required,  nor  need  the  cor- 
roboration necessarily  be  as  to  all  the  ele- 
ments of  the  offense,  and  where  the  testi- 
mony of  prosecutrix  shows  the  offense,  and 
to  connect  defendant  therewith  she  is  cor- 
roborated by  witnesses  Bbowlng  Intimacy 
and  courtship  between  the  parties  as  well  as 
actual  intercourse,  the  case  is  for  the  jury, 
anu  it  is  error  to  direct  a  verdict  for  de- 
fendant. 

"We  deduce  from  tbe  law  that  the  prose- 
cutrix is  corroborated  whenever  there  are 
any  facts  or  circumstances  that  tend  to  show 
that'  tbe  defendant  committed  the  offense, 
and  that,  whenever  the  court  attempts  to  en- 
large upon  this  rule  by  laying  down  a  rule 
as  to  what  particular  Issues  of  the  case  shall 
be  corroborated,  It  Is  in  error.  Now,  in  this 
case  the  prosecutrix  testified  to  the  inter- 
course and  the  promise  of  marriage ;  tbe  de- 
fendant was  the  only  man  who  was  shown 
affirmatively  to  have  kept  her  company  with- 
in the  period  of  nine  months  prior  to  the 
birth  of  tbe  child  with  one  exception,  and 
be  was  with  her  at  a  time  that  would  ren- 
der it  impossible  for  bim  to  be  the  father 
of  tbe  child;  she  lived  close  to  defendant's 
brothers  and  mother;  she  was  an  orphan 
girl;  defendant  had  been  waiting  on  her 
for  two  years,  he  went  with  her  to  church, 
to  prayer  meeting,  to  social  gatherings,  pub- 
lic picnics,  and  she  was  the  associate  and 
companion  of  his  sister;  she  lived  part  of 
the  time  with  his  family ;  she  bore  a  splendid 
reputation ;  she  was  regarded  as  of  a  chaste 
and  pure  character ;  the  testimony  does  not 
disclose  a  suspicion  against  her,  and  she  was 
a  fit  associate  of  those  that  were  the  dear- 
est to  him,  and  but  one  young  man  bad  ever 
been  seen  In  company  with  her  other  than 
tbe  defendant,  and  be  went  with  her  home 
on  one  occasion.  Defendant  had  almost,  we 
might  say,  the  exclusive  opportunity  to  com- 
mit this  offense.  After  it  became  noised 
abroad  that  tbe  young  lady  was  enciente,  he 
jokingly  remarked  that  he  ought  to  buy  a 
mit  for  his  boy.  When  it  became  known  in 
tbe  country,  he  fled,  went  away,  and  was 
gone  a  year.  The  officers  searched  for  him 
and  could  not  find  him.  The  testimony  ex- 
cludes the  idea  that  any  one  else  was  the 
author  of  her  ruin.  Tbe  testimony  shows 
that  the  defendant  not  only  believed  her  to 
be  pure,  but  be  knew  it,  for,  did  he  not 
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know  It,  he  would  not  have  put  her  under 
the  roof  with  bis  family,  nor  allowed  his  sis- 
ter to  associate  with  her.  Even  when  she 
went  on  a  visit  once  six  miles  off,  defend- 
ant's own  sister  went  In  a  buggy  after  her. 
We  think  these  circumstances  tend  most 
strongly  to  corroborate  the  prosecutrix  that 
the  defendant  was  not  only  tlie  author  of 
her  ruin,  and  that  he  was  not  only  engaged 
to  her,  but  that  he  had  Intercourse  with  her 
under  the  promise  of  marriage.  The  very 
fact  that  he  was  her  exclusive  company  for 
two  years,  Is  a  circumstance  corroborating 
her  upon  the  question  of  marriage.  The  very 
circumstances  exclude  the  idea  of  any  one 
else  having  the  opportunity,  and  bis  close 
companionship  and  association  with  her 
shows  that  he  was  the  author  of  her  ruin. 
The  evidence  to  our  minds  abundantly  shows 
the  guilt  of  the  defendant,  and  tbe  evidence 
tending  to  corroborate  the  prosecutrix  Is  all 
that  the  law  requires.  Nor  is  the  court  call- 
ed upon  to  direct  the  jury  in  what  she  shall 
be  corroborated,  or  tbe  amount  and  value 
of  the  corroboration.  The  defendant  Is  guil- 
ty.   Tbe  law  has  been  satisfied. 

"Let  tbe  motion  for  rehearing  be  grant- 
ed, the  Judgment  of  reversal  be  set  aside, 
and  the  case  affirmed.       McCord,  Judge." 

We  have  carefully  read  all  tbe  opinions 
prepared  in  the  case,  Including  an  elaborate 
opinion  recently  prepared  by  Judge  DAVID- 
SON, in  which  he  maintains  with  great  force 
and  ability  the  views  originally  entertained 
by  him.  In  view  of  the  differences  between 
tbe  members  of  the  court  as  originally  com- 
posed, we  have  ourselves  invited  argument 
on  the  state's  motion,  and  have,  in  the  light 
of  such  argument  and  the  opinions  thereto- 
fore prepared,  and  after  a  careful  Inspection 
of  tbe  record,  come  to  tbe  conclusion  that 
Judge  McCORD'S  opinion  correctly  states  the 
facts.  Is  a  correct  statement  of  the  law',  and 
should  be  as  it  is  hereby  in  all  things  ap- 
proved and  affirmed. 

There  Is  no  complaint  of  the  trial  court's 
charge.  That  he  properly  submitted  the  ques- 
tion of  the  corroboration  of  the  witness 
Katie  Weddle  Is  admitted.  Under  our  sys- 
tem tbe  jury  Is  the  judge  of  tbe  credibility 
of  tbe  witnesses  and  the  weight  to  be  given 
their  testimony.  The  jury  found  that  the 
witness  was  corroborated,  and  we  are  not 
disposed  to  disturb  their  finding  on  a  ques- 
tion of  fact 

It  is  therefore  ordered  that  the  motion 
of  the  state  be  end  tbe  same  is  hereby  grant- 
ed, the  judgment  of  this  court  heretofore  re- 
versing and  remanding  the  cause  is  set  aside, 
and  the  judgment  of  conviction  is  hereby  af- 
firmed. 

DAVIDSON,  P.  J.  (dlssenUng).  It  Is  ur- 
gently insisted  by  the  Assistant  Attorney 
General,  joined  by  Mr.  Lattlmore,  the  district 
attorney  of  the  judicial  district  from  which 
this  appeal  comes,  In  a  motion  for  rehearing 
filed  by  the  state,  that  this  court  is  in  er- 
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ror  In  leverslng  the  Judgment  at  the  lower 
court  After  a  carefnl  review  of  the  record, 
I  cannot  agree  with  the  vlewg  urged  In  the 
motion.  To  affirm  the  Judgment  would  be  to 
bold  that  no  corroboration  Is  necessary  in  a 
seduction  case,  thereby  usurping  the  power 
of  the  lawmaking  department  of  the  state 
and  orerthrowlng  and  destroying  a  plainly 
written  statute  This  I  cannot  do  and  ought 
not  to  undertake.  The  following  language 
occurs  in  the  written  argument  for  the  state, 
to  wit:  "If  the  opinion  of  the  majority  of 
this  court  stands  as  rendered  in  this  case, 
it  will  undoubtedly  undermine  and  sap  the 
strength  of  the  law  which  was  designed  and 
intended  to  safeguard  the  homes  and  its 
dearest  and  most  important  interest" 

This,  to  our  minds,  when  construed  In 
the  light  of  the  statute  defining  seduction 
and  the  one  fixing  the  status  as  to  the  evi- 
dence ctf  the  alleged  seduced  female,  is  not 
only  quite  remarkable,  but  is  fully  an  as- 
tounding proposition.  This  court  Iiad  noth- 
ing to  do  with  framing  the  definition  of  the 
offoise,  or  fixing  the  character  of  quantum 
of  evidence  necessary  to  convict  This  is  a 
legislative  question  as  much  so  as  is  the  de- 
fining of  any  or  every  other  offense  and  the 
annexing  of  penalties.  This  statute  only 
proposes  to  punish  for  the  seduction  of  an 
unmarried  female  under  the  age  of  25  years. 
It  does  not  provide  nor  intimate  a  punish- 
ment of  any  female  above  the  age  of  25 
years,  married  or  unmarried,  although  she 
might  be  a  constituent  member  of  the  family 
and  as  much  entitled  to  the  protection  and 
safeguards  thrown  around  the  home  as  is 
a  woman  under  25  years  of  age.  It  does  not 
protect  the  married  woman,  although  she  be 
under  25  years  of  age.  Nor  does  it  under- 
take to  throw  any  safeguard  around  the 
home  as  such,  either  as  to  its  dearest  or  its 
most  imi)ortant  interest  Nor  do  we  under- 
stand that  by  following  the  plain  letter  of 
this  legislative  enactment  this  court  will  be 
destroying  the  safeguards  of  homes  and  their 
most  Important  interest,  nor  would  we  there- 
by undermine  or  sap  the  foundations  of  so- 
ciety. To  usurp  legislative  authority  would 
be  far  more  detrimental  in  the  direction  of 
undermining  and  sapping  the  strength  of 
the  law  and  in  the  destruction  of  the  safe- 
guards of  the  home  and  their  dearest  in- 
terest This  law  of  seduction,  like  every  oth- 
er statute  defining  a  public  wrong,  is  for  the 
protection  of  society,  and  not  so  much  for 
the  protection  of  the  individual,  and  we 
could  with  as  much  propriety  be  called  upon 
to  change,  enlarge,  or  modify  the  law  of 
murder,  rape,  arson,  burglary,  robt>ery,  etc., 
so  as  to  punish,  whether  or  no,  a  person 
charged  with  one  of  those  otTenses.  To  do 
so  would  give  to  this  court  the  legislative 
power  which  it  does  not  and  cannot  under 
the  Constitution  of  this  state,  possess,  and 
it  would  destroy  every  vestige  of  safeguard 
which  the  law  and  (Constitution  throws 
around  a  person  charged  with  crime. 


While  it  is  our  duty  to  protect  society  in 
the  manner  pointed  out  by  law,  yet  our  duty 
is  equally  as  plain  and  urgent  to  protect 
one  charged  with  crime  against  an  unfair 
and  illegal  trial  or  a  wrongful  verdict  He 
Is  as  much  entitled  to  have  his  rights  safe- 
guarded and  fully  protected  by  this  court 
whenever  called  upon  to  do  so,  as  It  is  our 
duty  to  protect  every  other  member  of  so- 
ciety. This  constitutes  the  certainty  which 
is  said  to  be  the  glory  of  the  law.  The 
criminal  laws  of  this  state  are  not  laws  of 
vengeance  and  were  not  made  either  to  as- 
sist in  individual  revenge  or  to  encourage 
sympathy  in  behalf  of  the  person  injured. 
If  the  individual  has  been  injured  in  person 
or  property,  he  or  his  representatives  can 
find  remedy  under  laws  and  statutes  affect- 
ing private  rights  and  remedies.  The  Con- 
stitution of  this  state  has  carefully  provid- 
ed for  keeping  separate  the  three  depart- 
ments of  government — executive,  legislative 
and  Judicial.  This  Is  done,  not  only  in  be- 
half of  individual  liberty,  but  to  insure  the 
constitutional  permanency  of  our  state  and 
form  of  government  Whenever  the  time 
may  come  when  this  provision  of  the  Consti- 
tution can  be  disregarded,  the  Gonstitution 
with  this  wise  provision  will  become  a  dead 
letter. 

While  this  provision  of  the  Constitution  Is 
made  for  the  protection  of  both  Individual 
rights  and  the  rights  of  the  state,  every  ar- 
ticle of  the  Bill  of  Rights  is  made  for  the 
protection  of  the  individual  against  aggres- 
sion by  the  state  in  the  exercise  of  unlaw- 
ful powers  by  any  of  its  departments.  We 
are  not  willing  to  give  to  any  law  a  different 
construction  from  that  which  its  context 
words,  subject-matter,  and  spirit  shows  to 
have  been  the  legislative  intention  in  framing 
it,  for  the  purpose  of  enforcing  the  convic- 
tion of  a  man  upon  trial  simply  because 
some  unfortunate  victim  may  excite  our 
sympathy.  Pen.  Code  1895,  arts.  1,  3,  9; 
White's  Ann.  Pen.  Code,  $|  4,  5,  6,  for  col- 
lated cases.  The  protection  of  individual 
liberty  is  the  duty  of  courts,  and  not  until 
some  act  done  by  him  contrary  to  the  penal 
law  for  which  he  is  being  tried,  and  shown 
by  legal  evidence,  can  he  lawfully  be  de- 
prived of  such  liberty  by  the  infiiction  of 
such  penalty. 

While  every  one  should  sympathize  with 
an  unfortunate  girl  who  may  be  the  victim 
of  some  one's  lust  such  sympathy  cannot 
he  had  at  the  expense  of  plain  Judicial  duty 
to  such  an  extent  as  to  cause  us  to  place  a 
construction  upon  a  statute,  neither  intend- 
ed, nor  provided  by  the  lawmaking  power. 
The  statute  of  seduction  has  been  construed 
too  often  by  this  court  to  warrant  us  in  giv- 
ing it  a  construction  other  than  that  here- 
tofore given  it  The  court  would  certainly 
be,  if  not  already  there,  upon  dangerous 
grounds  if  a  different  construction  as  to  well- 
settled  law  has  to  be  given  every  time  a 
case  comes  before  the  court  to  meet  some 
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particular  exigency.  I  fear  that  we  bare 
been  drifting  rather  a  long  way,  and  that  it 
may  be  necessary  to  take  our  bearings  oc- 
casionally, and  maybe  to  call  a  bait 

"Seduction"  is  defined  as  follows:  "If  any 
person,  by  promise  to  marry  sball  seduce  an 
unmarried  female  under  tbe  age  of  twenty- 
flre  years,  and  shall  have  carnal  knowledge 
of  such  female,  be  sball  be  punished  by  im- 
prisonment in  the  penitentiary,  not  less  than 
two,  nor  more  than  ten,  years."  Article  967, 
Pen.  Code.  It  follows  from  this  definition 
that  five  material  facts  are  necessary  to  be 
proved  by  tbe.  state  in  order  to  secure  a  con- 
Tiction,  and  the  failure  to  prove  any  one  of 
tbese  must  result  in  an  acquittal: 

IHrst  The  woman  alleged  to  have  been  se- 
duced must  have  been,  at  tbe  time  of  tbe 
carnal  act,  unmarried.  Mesa  v.  State,  17 
Tex.  App.  395.  Otherwise  she  cailnot  be  tbe 
subject  of  seduction  under  a  promise  of  mar- 
riage. Same  case.  See,  also,  Ferguson  v. 
State,  71  Miss.  805,  15  South.  66,  42  Am.  St 
Rep.  492;  State  T.  Reed,  153  Mo.  451,  55  S. 
W.  74;  Norton  v.  State,  72  Miss.  128,  16 
Soutb.  264,  18  South.  910,  48  Aol  St  Rep. 
538. 

Second.  She  must  have  been,  at  such  time, 
under  25  years  of  age.  This  is  as  material 
and  as  absolutely  important  as  tbe  age  of  fe- 
males in  cases  of  rape,  where  conviction  la 
sought  in  tbe  absence  of  force  upon  a  fe- 
male under  15  years  of  age. 

Third.  She  must  have  been  cliaste,  but 
morally  corrupted,  by  the  acts  or  words  of 
the  party  alleged  to  have  seduced  her  to  the 
extent  that  she  would  bave  a  less  regard  for 
her  duty  as  to  the  virtue  of  chastity,  than 
she  would  have  bad,  but  for  tbe  blandish- 
ments and  wiles  resorted  to  by  blm.  How- 
ever, as  tbe  law  presumes  every  woman  to 
be  chaste,  the  prosecution  is  not  required  to 
prove  her  chastity.  The  want  of  chastity  is 
a  defensive  matter  which  may  be  shown  in 
defense  of  the  accusation.  The  very  fact 
of  tbe  law  indulging  in  this  presumption  of 
chastity,  and  the  further  fact  that  every  one 
charged  with  crime  is  presumed  Innocent 
imtil  tbe  contrary  is  shown,  tbe  burden  is 
placed  upon  tbe  state  to  prove  that  she  has 
been  seduced — that  is,  morally  corrupted — 
by  the  acts  or  words  or  conduct  of  tbe  per- 
son accused  to  that  extent  that  she  would 
have  a  less  regard  for  her  duty  as  a  chaste 
and  virtuous  woman  than  she  would  other- 
wise liave  bad.  Putnam  v.  State,  29  Tex. 
App.  454,  16  S.  W.  97,  25  Am.  St  Rep.  738; 
People  V.  Brewer,  27  Mich.  134;  State  v. 
Wenz,  41  Minn.  196,  42  N.  W.  933.  "The 
term  seduction  is  used  in  the  sense  in  which 
it  is  commonly  understood."  Article  068, 
Pen.  Code.  It  will  be  seen,  therefore,  that 
tbe  liegislature  did  not  attempt  to  give  to 
tbe  word  "seduction"  a  meaning  other  than 
is  given  to  it  by  common  understanding,  or 
as  the  statute  says,  as  it  is  commonly  un- 
derstood, but  having  used  it  in  connection 
with  tbe  words  "carnal  knowledge"  and  as 


one  of  tbe  constituents  of  the  ofTense,  due 
regard  and  consideration,  as  intended  by  the 
Legislature,  must  be  given  to  it  and  proof 
of  this  fact  can  be  no  more  dispensed  with 
than  can  the  act  of  carnal  knowledge,  or 
the  other  constituent  elements  of  the  offense. 

Fourth.  She  mnst  bave  bad  carnal  inter- 
course with  tbe  person  accused  of  tbe  of- 
fense. This  must  be  the  effect  and  result 
of  his  seductive  influences  and  preceded  by 
promise  on  his  part  to  marry  her,  and  she 
must  yield  her  consent  to  tbe  carnal  knowl- 
edge from  this  promise  of  marriage  alone 
and  from  no  other  cause  or  reason.  This  is 
a  positive  requirement  of  the  law.  Barnes 
V.  State,  37  Tex.  Cr.  B.  320,  39  S.  W.  684. 

Fifth.  There  must  be  a  promise  of  mar- 
ria^  to  her  by  the  party  accused,  and,  as 
before  said,  this  must  precede  the  act  of 
carnal  knowledge,  and  must  not  only  induce 
the  act  but  be  the  exclusive  reason  of  her 
consent  to  tbe  act  Barnes  v.  State,  supra, 
and  cases  there  cited. 

The  proof  of  these  five  facts  are  necessary 
and  alwolutely  essential  to  establish  the  cor- 
pus delicti ;  in  other  words,  to  make  a  com- 
plete offense,  such  as  is  defined  by  law. 
Tbese  constitute  what  our  statute  calls  tbe 
"offense  charged." 

Wblle  the  Legislature,  In  its  wisdom,  has 
permitted  the  injured  female  to  testify,  it 
has  restricted  tbe  extent  of  her  testimony  to 
tbe  extent  that  no  conviction  can  be  had 
alone  upon  such  testimony.  "In  prosecutions 
for  seduction,  under  the  provisions  of  the 
Penal  Code,  the  female  alleged  to  bave  been 
seduced  shall  be  permitted  to  testify;  but 
no  conviction  sliaU  be  had  upon  the  testi- 
mony of  the  said  female,  unless  the  same 
is  corroborated  by  other  evidence  tending 
to  connect  the  defendant  with  the  offense 
charged."  This  language  is  found  in  arti- 
cle 769,  Code  Cr.  Proc.  The  effect  of  this 
statute  is  to  require  that  the  female  be  cor- 
roborated by  testimony  other  than  her  own 
tending,  not  only  to  identify  the  defendant 
as  the  guilty  party,  but  also  as  to  tbe  com- 
mission of  the  "offense  charged."  In  cases 
of  seduction  one  includes  tbe  other,  and  the 
testimony  which  goes  to  make  the  offense 
must  necessarily,  at  the  same  time,  identify 
the  guilty  party  if  such  testimony  be  true. 
Tbe  law  of  accomplice  as  defined  In  article 
781  of  tbe  Code  of  Criminal  Procedure  has 
no  relation,  as  there  understood,  to  the  law 
of  seduction.  The  term  "accomplice"  car- 
ries with  it  and  implies  guilt  and,  because 
of  this  fact  the  law  Impeaches  the  testi- 
mony of  the  accomplice  and  prohibits  a  con- 
viction upon  his  testimony  alone.  Tbe  law 
of  seduction  does  not  proceed  upon  the  Idea 
that  the  alleged  seduced  female  is  a  parti- 
ceps  criminis,  but  regards  her  more  in  the 
light  of  a  victim  who  has  been  overreached, 
seduced,  and  debauched  by  and  through  de- 
ceptive wiles  and  promises  of  tbe  seducer 
and  one  who  would  not  bave  surrendered  *ier 


Digitized  by 


Google 


724 


134  SOUTHWESTERN  REPORTEB 


n^ex. 


virtue  but  for  such  deception.  This  aids  the 
legal  presumption  of  chastity.  But  the  fact 
remaining  that  she  Is  no  longer  a  chaste 
woman,  and  as  being  one  who  has  fallen, 
without  reference  to  the  means  used — she 
having  consented — Imputes  to  her  that  want 
of  moral  stamina  which  would  prevent  her 
from  being  governed  by  revenge  or  resorting 
to  any  means  by  which  her  social  condition 
would  or  could  be  bettered.  The  law  regards 
the  danger  In  which  any  man  might  be  plac- 
ed, though  entirely  innocent,  if  the  same 
weight  and  credit  be  given  to  the  testimony 
of  a  woman  of  that  kind  as  to  one  whose 
moral  character  had  not  been  corrupted  to 
such  extent  as  to  cause  her  to  part  with  her 
virtue.  Hence  the  law  requires  corrobora- 
tion as  a  protection  against  her  wiles,  Ihter- 
ests,  or  revenge  or  other  motive. 

So  much  for  the  law. 

Let  us  apply  the  facts  as  shown  by  the 
record.  From  an  examination  of  the  state- 
ment of  facts  we  fall  to  find  evidence  tend- 
ing to  corroborate  the  witness  Katie  Weddle, 
either  as  to  the  promise  of  marriage,  the 
carnal  Intercourse  with  the  defendant,  or  the 
seductive  acta,  or  words  necessary  to  cor- 
rupt, leading  up  to  the  act  of  carnal  inter- 
course. There  is  proof,  undisputed,  of  carnal 
knowledge  with  some  one.  The  child  bom  to 
her  Is  evidence  of  this  fact.  But  with 
whom?  Not  with  the  defendant,  because  the 
quantum  of  evidence  fixed  by  law  to  estab- 
lish this  fact  has  not  been  shown.  The  the- 
ory of  the  state,  however,  seeks  by  a  process 
of  exclusion  and  elimination  to  raise  the 
question  of  opportunity  as  a  circumstance 
tending  to  corroborate  Katie  Weddle's  tes- 
timony, and  by  such  process  exclude  the  idea 
that  any  person  other  than  defendant  is  the 
father  of  the  child.  It  will  be  difficult  to 
find  anywhere  In  the  books  a  well-consldered 
case  which  holds  that  opportunity  alone  Is 
of  such  probative  force  as  to  afford  the  cor- 
roboration required  by  law.  In  every  In- 
stance there  will  be  found  In  the  record  of 
cases  other  facts,  such  as  letters,  admissions, 
or  preparations  for  marriage,  or  facts  of  like 
tenor  going  to  support  or  In  aid  of  oppor- 
tunity. To  hold  opportunity  alone  to  be  suffi- 
cient would  be  to  overthrow  the  presumption 
of  chastity  In  the  woman  and  that  of  Inno- 
cence in  the  man.  It  would  be  to  write  every 
woman  a  harlot,  and  every  man  a  debauchee, 
regardless  of  the  chastity  of  the  one  and  the 
absolute  innocence  and  purity  of  Intention 
of  the  other,  in  the  face  of  the  legal  presump- 
tion that  the  woman  Is  chaste  and  the  man 
Innocent.  It  would  be  to  assume  that  the  hu- 
man family  Is  so  loosely  constructed  and 
morally  weak  that  the  mere  appearance  of 
a  man  In  a  woman's  presence,  unseen  by 
others,  would  result  in  carnal  Intercourse. 
This  court  ought  not  to  subscribe  to  so  mon- 
strous a  doctrine.  Upon  the  contrary.  It 
should  cling  to  those  sound  and  wise  pre- 
sumptions of  law  which  write  that  every 


woman  is  presumed  to  be  diaste,  and  every 
man  Innocent,  until  the  contrary  appears  by 
legal  and  competent  evidence. 

Now  what  is  claimed  by  the  state  as  cor- 
roborating facts?  The  witness  Katie  Wed- 
dle alone  testifies  to  the  act  of  carnal  inter- 
course and  the  promise  of  marriage.  To 
corroborate  her  testimony  as  to  the  act  of 
intercourse,  the  state  relies:  Elrst,  upon  op- 
portunity ;  second,  the  declaration  of  the  de- 
fendant to  the  witness  Ed  Elliott;  third,  as 
to  the  filght  of  the  defendant  These  we 
will  consider  In  the  order  presented  and 
mentioned.  ' 

First.  As   to   opportunity:    Katie   Weddle 
testified:  "I  lived  at  Will  Nash's  two  years. 
Me   and   Bob    Nash    were   sweethearts    two 
years.    During  that  time  he  came  to  see  me, 
and  was  my  companion,  and  waited  on  me. 
During  that  time,  there  were  few  others  thaf 
went  with  me  once  or  twice.    These  were 
Will  Bums,  Calvin  Bums,  Hugh  Easton,  and 
Ezell  Scott"    In  addition  to  those  mention- 
ed. It  appears  from  the  evidence  of  other  wit- 
nesses that  other  young  men  visited  her,  to 
wit  Ed  Elliott  and  Jim  BeviU,  and  probably 
others,  once  or  twlc&    Thus  we  see  the  op- 
portunity was  not  exclusively  by  any  means 
with  the  defendant    It  is  true  that  neither 
of  the  young  men  were  with  her  as  often  as 
was  the  defendant,  but  this  Is  Immaterial. 
The  oiH^Mrtunlty  was  presented  to  them  and 
each   of  them.     There  is  one  very  cogent 
fact  presented  by  Katie  Weddle's  testimony. 
The  defendant  was  her  companion  for  two 
years,  and  during  the  whole  of  that  time, 
though  the  opportunity  was  frequently  pre- 
sented,  he   made  no   proposition   of  carnal 
intercourse  to  her  until  the  time  spoken  of 
by  her  in  her  testimony,  yet,  according  to 
her  testimony,  "he  did  not  seem  to  be  very 
timid  to  me  at  all."    Upon  several  different 
times  and  occasions  prior  to  the  night  of  the 
act  of  carnal  intercourse  as  testified  by  her. 
he  had  hugged  her,  and  she  had  hugged  Ulm 
several  times,  and  upon  three  difTerent  times 
before  any  offer  of  marriage  she  had  sat  In 
his  lap.    These  facts,  together  with  the  op- 
portunity of  others,  taken  In  connection  with 
the  testimony  of  all  the  witnesses,  both  for 
the  state  and  the  defendant,  as  to  the  good 
character  of  defendant  both  for  honorable 
d^ortment  and  gentlemanly  conduct,  .Is  not 
to  be  considered  as  a  corroborative  circum- 
stance.    Another  fact  may  here  be  consid- 
ered as  shown  by  the  testimony  of  the  wit- 
ness Katie  Weddle.     For  about  two  months 
prior  to  the  night  that  she  states  the  act  of 
intercourse  occurred,  there  had  been  an  es- 
trangement   between    her    and    defendant 
They  had  ceased  to  be  sweethearts,  and  their 
attendance  upon  the  social  function  on  that 
particular  night  seems  to  have  been  the  first 
time  they  had  been  together  during  this  !«■ 
riod  of  estrangement;    and  It  Is  further  to 
be  noted,  under  the  statement  of  facts,  that 
there  Is  no  evidence  of  any  offer  upon  his 
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part  of  marriage  at  any  time  until  tbey  met 
by  a^eement  at  the  garden  after  she  bad 
slipped  ont  of  the  house.  Taking  these  facts 
In  connection  with  her  testimony  heretofore 
qnoted  and  the  manner  of  her  meeting  the 
defendant  does  not  lend  probative  force  to 
the  question  of  marital  contract  as  being  of 
that  character  that  shows.  If  appellant  se- 
duced her,  that  It  was  done  as  contemplated 
by  the  statute,  and  certainly  does  not  show 
corroboration.  No  witness  testified  to  the 
afwignatlon  at  the  garden,  but  prosecutrix, 
or  that  they  were  together  that  night 

The  declaration  of  the  defendant  to  Ed  Bl- 
Ilott:  Ed  Elliott  says:  "I  saw  the  defendant 
In  town  here  one  day  before  the  child  was 
bom,  and  me  and  him  was  talking  about  a 
little  baseball  mlt  and  shoulder,  and  some- 
thing was  said  about  be  ought  to  get  that  for 
his  boy.  Something  like  that  was  said.  I 
don't  remember  exactly  how  It  was,  but 
there  was  something  to  that  amount"  And 
upon  cross-examination  he  said:  "I  went 
with  her  (Katie  Weddle)  one  time,  but  that 
was  after  Bob  quit  going  with  her.  I  went 
with  her  to  a  negro  concert  I  don't  know 
whether  or  not  Bob  quit  going  with  her 
about  May,  1906,  but  I  know  that  he  was  not 
going  with  her  when  I  went  with  her.  It 
was  some  time  in  the  spring  or  summer  aft- 
er the  negro  school  was  out,  and  I  suppose  it 
was  In  190C,  I  don't  remember.  If  he  was 
ever  with  her  at  all  after  I  went  with  her, 
I  don't  remember  seeing  him.  That-  was  In 
the  spring  before  the  child  was  born.  I  was 
Joshing  him  about  the  baby,  and  there  was 
something  said  about  the  mlt;  I  think  1 
brought  it  up  myself.  I  might  hare  been  the 
one  that  suggested  that  he  buy  one  for  his 
boy,  I  won't  be  certain.  We  was  talking, 
and  he  said,  'yes,  he  onght  to  buy  It' "  The 
child  was  born  on  the  15th  day  of  March, 
1007.  To  give  any  weight  to  this  testimony 
at  all,  we  must  first  assume  that  the  "manhe 
of  ESlJah"  had  fallen  on  this  witness.  What 
boy  was  he  talking  about?  At  that  time 
Katie  Weddle  had  not  given  birth  to  any 
child.  Its  sex  was  not  and  conld  not  have 
been  known.  There  Is  nothing  in  this  con- 
versation which  in  any  way,  without  a  won- 
derful stretch  of  Imagination,  connects  the 
defendant  with  the  subsequently  bom  child 
of  Katie  Weddle.  Her  name  was  not  men- 
tioned. She  was  not  in  sight,  so  far  as  the 
testimony  shows  or  tends  to  show,  nor  does 
It  appear  from  anything  In  the  record  that 
either  Elliott  or  any  one  else  knew  that  the 
defendant  was  charged  with  the  alleged  of- 
fense until  after  this  child  had  been  born. 
The  complaint  had  evidently  not  been  lodg- 
ed against  the  defendant,  because  at  that 
time  he  was,  according  to  the  testimony  of 
this  witness,  upon  the  streets  of  the  county 
seat ;  while  the  sheriff  testified  that  he  made 
search  for  the  defendant  "on  this  charge  of 
seduction"  and  could  not  find  him.  It  Is 
true,  Elliott  says,  "I  remember  In  the  sum- 


mer of  1906,  when  the  complaint  was  made 
against  him  for  seduction" ;  but  this  was  evi- 
dently a  mistake  on  his  part,  as  no  complaint 
was  made  at  that  time,  as  we  gather  from 
the  record.  This  testimony  can  have  no 
bearing  whatever,  we  think,  on  this  case, 
and  cannot  be  considered  as  a  confession  of 
the  defendant's  guilt  In  fact  it  ought  not 
to  have  been  admitted. 

Third.  As  to  the  flight  of  the  defendant: 
The  evidence  of  flight  Is  not  sufficient  In- 
dependently of  Katie  Weddle's  testimony, 
there  is  nothing  In  the  record  suggesting  the 
Idea  that  the  defendant  knew  anything  of 
her  seduction,  or  that  any  ofFense  had  t>een 
committed  or  that  oflJcers  were  seeking  to 
arrest  him.  Granville  Matthews,  the  con- 
stable, says:  "I  went  out  to  arrest  Bob  Nash. 
I  did  not  find  him.  I  flrst  went  to  Will 
Nash's,  and  asked  abont  him,  and  he  said 
he  was  over  at  the  old  man's,  and  I  went 
over  to  his  father's  and  asked  him  where  he 
was  at,  and  the  Information  that  I  got  was 
that  he  was  over  In  some  woods,  and  I  went 
over  there  and  hunted  the  woods  ont  for  him 
and  could  not  find  him.  I  hnnted  for  him 
about  two  hours,  I  guess.  In  the  big  woods  In 
east  of  Mr.  Nash's ;  but  I  could  not  find  him. 
I  kept  a  lookout  for  him  until  he  was  finally 
surrendered,  which  must  have  been  probably 
a  year."  The  sheriff,  Jim  Frazier,  says:  "As 
such  officer  I  made  search  for  Bob  Kash,  the 
defendant  In  this  case.  I  was  not  able  to 
find  him.  I  kept  up  the  search  about  a 
month  or  three  weeks  and  was  not  able  to 
catch  him."  The  evidence  of  flight  Is  very 
meager  and  scarcely  rises  to  the  dignity  of 
a  circumstance.  How  or  where  this  search 
was  made  does  not  appear.  True,  It  appears 
that  for  two  hours  of  the  time  one  of  the  offi- 
cers was  In  defendant's  neighborhood,  and 
searched  through  the  woods,  and,  upon  In- 
quiry as  to  the  whereabouts  of  the  defend- 
ant, was  Informed  that  he  was  In  the  neigh- 
borhood. Charley  Cawley  says:  "Bob  left 
that  community  about  the  time  this  com- 
plaint was  sworn  out  It  was  probably  a 
month  or  so  before  he  left  since  I  bad  seen 
him  with  her.  It  might  have  been  three 
months.  After  the  complaint  was  filed,  he 
left  the  country,  and  It  was  something  over 
a  year  after  that  before  I  saw  him  again.  I 
know  that  he  went  off  hunting.  And  when 
be  came  back,  the  trouble  was  on." 

Neither  flight  nor  confession  are  admissi- 
ble to  prove  the  corpus  delicti.  This,  or  In 
other  words  the  offense,  must  be  flrst  shown, 
and  not  until  then  Is  evidence  of  such  facts 
admissible.  When  the  corpus  delicti  has 
been  established,  however,  In  the  manner  re- 
quired by  law,  then  the  testimony  of  con- 
fession and  flight  become  admissible  for  the 
purpose  of  showing  the  defendant's  connec- 
tion with  the  offense  charged  to  have  been 
committed.  Here,  however,  the  state  is  en- 
deavoring to  prove  its  whole  case  by  such 
circumstances.  We  must  not  be  understood 
as  holding  that  circumstantial  evidence  may 


Digitized  by 


Google 


726 


184  SOUTHWESTERN  REPOBTEB 


(Tex. 


not  be  had  for  the  purpose  of  showing  gnllt ; 
but  what  we  do  hold  is  that,  before  evidence 
of  flight  and  confessions  can  be  resorted  to, 
the  body  of  the  otFense  must  first  be  shown. 
But  here  we  would  say  that  we  fail  to  find 
any  evidence  of  any  confession  in  this  rec- 
ord, and  the  mere  fact  of  flight  may  be  well 
attributable  to  other  things  or  reasons  as  It 
would  be  to  the  question  of  seduction.  There 
are  many  things  that  actuate  mep  to  flee 
when  they  may  not  be  guilty,  but  we  deem 
it  unnecessary  to  go  into  a  discussion  of 
those  matters.  Katie  Weddle  alone  testifies 
as  to  the  carnal  knowledge  and  the  promise 
of  marriage.  Both  of  these,  with  the  other 
constituents  before  mentioned,  are  necessary 
to  malce  out  a  case  of  the  offense  charged. 
As  the  facts  now  stand  no  offense  has  been 
legally  shown  to  have  been  committed,  be- 
cause the  law  requires  that,  before  her  tes- 
timony has  any  probative  force  whatever, 
there  must  be  testimony  tending  to  corrobo- 
rate her.  How  corroborate  her?  Both  as  to 
the  "offense  charged"  and  the  identity  of  the 
offender.  Here  we  have  her,  It  corroborated 
at  all,  only  as  to  the  act  of  carnal  inter- 
course. Carnal  intercourse  alone  does  not 
make  the  offense,  without  the  necessary 
proofs  of  promise  of  marriage,  any  more 
than  proof  of  marriage  without  the  carnal 
knowledge.  We  would  be  as  much  justified 
in  permitting  a  conviction  to  stand  where 
the  evidence  showed  a  promise  of  marriage 
with  no  carnal  knowledge,  as  we  would  be 
where  carnal  knowledge  alone  is  shown  with- 
out proof  of  the  promise  of  marriage.  There 
is  not  one  syllable  of  corroborative  evidence 
in  any  way  tending  to  show  promise  of  mar- 
riage, or  the  meeting  at  the  garden. 

In  some  Jurisdictions,  every  material  fact 
must  be  corroborated,  while,  in  others,  it  is 
sufficient  if  the  corroboration  extends  to  a 
promise  of  marriage,  and  to  the  intercourse. 
In  every  Jurisdiction,  however,  it  is  held 
there  must  be  corroboration  to  the  promise 
of  marriage.  As  is  said  in  Rice  v.  Com.,  100 
Pa.  28:  "In  order  to  warrant  a  conviction  of 
seduction  under  the  promise  of  marriage, 
there  must  be  evidence  to  corroborate  the 
testimony  of  the  seduced  female  that  there 
was  a  promise  to  marry.  The  statute  defin- 
ing the  offense  is  explicit,  and  the  rule  is 
not  changed  by  the  fact  that  a  defendant  can 
now  testify  In  his  own  behalf."  And  "mere 
proof  that  the  defendant  had  opportunity  to 
employ  seductive  arts  does  not  constitute  ev- 
idence corroborative  of  the  prosecuting  wit- 
ness." See  State  v.  Smith,  54  Iowa,  743,  7 
N.  W.  402;  State  T.  Araah,  55  Iowa,  258,  7 
N.  W.  601 ;  State  v.  Painter,  50  Iowa,  317 ; 
State  V.  Hill,  91  Mo.  423,  4  S.  W.  121.  "On 
the  trial  of  an  Indictment  for  seduction  un- 
der a  promise  of  marriage,  the  promise  can- 
not be  proved  by  evidence  of  attentions,  or 
the  expressions  of  contrition  for  the  seduc- 
tion, and  by  a  promise  made  after  the  seduc- 
tion to  marry  the  girl  after  a  time."  Cole 
V.  State,  40  Tex.  147 ;   Bice  v.  Com.,  102  Pa. 


408;   People  v.  Clark,  33  Mich.  112;  People 
V.  Millspaugh,  11  Mich.  278. 

The  testimony  of  the  witness  Katie  Weil- 
die  does  not,  to  our  minds,  establish  the  fact 
that  it  was  exclusively  the  promise  of  mar- 
riage and  her  reliance  thereupon  which  caus- 
ed her  to  yield  to  the  acts  of  intercourse. 
See  Simmons  v.  State,  64  Tex.  Cr.  R.  619, 
114  a  W.  841;  Putnam  v.  State,  29  Tex,  App. 
454,  16  S.  W.  97,  25  Am.  St.  Rep.  73a  She, 
the  defendant,  and  several  others  had  Just 
returned  In  a  wagon  from  an  ice  cream  sup- 
per. She  alone  testifies  to  these  facts.  Out- 
side of  her  evidence  there  is  not  a  fact  tend- 
ing to  show  she  ever  even  met  appellant  at 
the  garden  at  night.  This  is  where  promise 
of  marriage  was  made,  if  ever  made.  When 
they  arrived  where  she  was  staying,  she  and 
the  defendant  got  out  of  the  wagon.  This 
was  between  10  and  11  o'clock  at  night  She 
was  22  years  of  age  in  December.  1909,  and 
be  was  22  September  14,  1909.  She  says: 
"When  we  got  to  the  door,  he  said  he  wanted 
to  talk  with  me  and  asked  me  if  I  would  go 
with  him  out  there  (the  garden).  He  said  he 
would  wait  for  me,  and  I  went  in  the  house, 
and  put  up  my  fan  and  handkerchief  and  some 
other  things,  and  went  in  and  turned  down 
the  cover  on  my  bed.  The  reason  I  went  in 
the  house,  I  knew  they  was  all  awake,  and  I 
went  in  there  and  slipped  out  when  I  came 
out  I  didn't  want  them  to  Icnow  I  left  the 
room  at  all.  I  pulled  off  my  shoes  and  went 
out  In  my  stocking  feet  I  did  not  change 
any  of  my  clothes,  and  did  not  take  off  any  of 
my  clothes,  except  my  shoes.  'When  I  came 
out,  be  was  out  by  the  side  of  the  garden 
waiting  for  me,  and  asked  me  to  sit  down, 
and  I  sat  down,  and  we  talked  on  a  while, 
and  he  asked  me  to  submit  to  him,  and  he 
promised  to  marry  me.  I  don't  know  that  1 
can  remember  every  word  that  he  said  to  me, 
but  he  asked  me  if  I  still  loved  him,  and  I 
told  him  yes  (which  I  did),  and  he  asked  me 
to  submit  to.  him,  and  I  would  not  do  it,  and 
he  said,  'Well,  you  know  I  would  not  harm  a 
hair  on  your  bead.'  He  says,  'You  know  I 
would  not  betray  you.'  He  says,  'Xou  know 
I  would  not  harm  you  for  anything  on  earth.' 
He  Just  asked  me  if  I  would  let  him  have  it, 
and  I  didn't  want  to  at  first,  and  he  kept 
insisting,  and  I  finally  agreed.  I  asked  him 
what  would  he  do.  I  said,  'People  will  be 
finding  this  out'  He  says,  'No,  they  won't 
know  anything  about  it'  He  says,  'We 
mean  to  get  married,  and  we  will  get  mar- 
ried before  anybody  knows  anything  about 
it'  He  says,  'There  will  be  no  harm  done, 
and  nobody  knows  It.'  I  says,  'Well,  maybe 
not'  I  did  not  have  any  feeling  or  desire 
for  sexual  Interconrse  right  at  the  time  I 
consented,  and  did  not  have  any  desire  for  It 
before  I  consented.  He  had  his  arms  around 
me  while  we  were  sitting  down.  I  put  my 
arms  around  him,  and  he  put  his  arms 
around  me.  We  sat  there  in  that  position 
but  a  very  few  minutes."  Then  again,  "I 
bad  no  desire  whatever  to  iiave  sexual  In- 
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tercourse  before  we  laid  down  on  the  ground." 
The  testimony  here  detailed  is  absolutely  in- 
•  <^nsi8tent  with  the  Idea  that  she  yielded  her 
virtue  alone  upon  her  belief  in  the  promise 
of  marriage.  Every  fact  detailed  by  her 
points  to  the  conclusion  that  she  prepared 
for  the  act  of  carnal  Intercourse  The  crafty 
manner  in  which  she  songht  to  deceive  the 
people  of  the  house  Into  the  belief  that  she 
had  gone  to  bed,  the  secret  and  clandestine 
manner  in  which  she  left  the  house,  having 
first  pulled  her  shoes  off,  savors  more  of  an 
assignation  than  It  does  of  one  expecting  a 
promise  of  marriage.  These  facts,  when  tak- 
en in  connection  with  the  testimony  of  Mrs. 
George  Willis,  show  an  intent  and  purpose 
on  Katie  Weddle's  part  to  place  the  defend- 
ant In  a  position  where  he  would  be  com- 
pelled to  marry  her.  Mrs.  Willis  says:  "She 
(Kntle  Weddle)  told  me  that  if  she  could  not 
set  Bob  Nash  one  way  she  would  another." 
This  testimony  of  the  prosecutrix  smacks 
more  of  a  bargain  and  barter  than  it  does  of 
a  surrender  of  virtue  in  good  faith  upon  a 
promise  of  marriage. 

As  was  said  in  State  v.  Reeves,  97  Mo.  668, 
10  S.  W.  841,  10  Am.  St  Rep.  341:  "No  one 
•can,  with  any  degree  of  plausibility,  contend 
that  a  virtuous  female  can  be  seduced  with- 
out any  of  those  arts,  wiles,  and  blandish- 
ments so  necessary  to  win  the  hearts  of  the 
weaker  sex.  To  say  that  such  a  one  was  se- 
duced by  simply  a  blunt  offer  of  wedlock  In 
fntnre.  In  exchange  for  sexual  favors  in  prse- 
sentl,  is  an  announcement  that  smacks  too 
much  of  a  bargain  and  barter,  and  not 
«nough  of  betrayaL  This  is  hire  or  salary, 
not  seduction." 

I  can  see  no  sufficient  testimony  in  this 
record  to  support  this  conviction.  Wherefore 
the  motion  for  rehearing  ought  to  be  over- 
ruled.   I  therefore  enter  my  dissent 

On  Appellant's  Motion  for  Rehearing. 

PRENDERGAST,  J.  Soon  after  I  came 
-upon  the  bench,  and  some  time  before  Judge 
HARPER  delivered  the  opinion  in  this  case 
on  January  25,  1911,  at  his  instance,  I  care- 
fully studied  the  case,  read  the  whole  rec- 
ord and  the  various  opinions  that  had  been 
delivered  therein.  I  then  fully  agreed  with 
him  in  the  opinion  rendered  by  him.  Since 
then,  at  the  instance  of  the  appellant  we 
have  beard  an  able  and  forcible  oral  argu- 
ment and  written  arguments  on  the  appel- 
lant's motion  for  rehearing  by  his  attorneys 
herein.  Again,  at  Judge  HARPER'S  in- 
stance, I  have  carefully  studied  the  case  and 
have  been  more  fully  convinced  than  ever 
that  this  case  has  been  properly  affirmed,  and 
that  the  opinions  herein  rendered  by  Judges 
HARPER  and  RAMSEY  Is  the  law  and  Is 
applicable  to  this  case,  and  that  the  case 
should  In  all  things  be  affirmed. 

There  had  been  so  mncb  said  and  written 
In  this  case  on  the  question  of  the  corrobo- 


ration of  the  Injured  party,  Miss  Weddle, 
and  all  on  that  question  alone,  that  we  were 
inadvertently  led  to  say  in  Judge  HARPER'S 
opinion  that  there  was  no  complaint  of  the 
trial  court's  charge.  In  that  however,  we 
were  mistaken.  Our  attention  has  been  call- 
ed thereto,  and  all  these  various  matters 
forcibly  and  ably  presented  by  appellant's 
counsel.  We  have  therefore  carefully  gone 
over  all  of  them.  We  deem  It  xmnecessary 
to  state  them  or  to  particularly  discuss  them. 
Suffice  it  to  say  that  it  is  our  opinion  that 
there  is  no  reversible  error  presented  by  any 
of  those  questions. 

Being  thoroughly  convinced  and  fully  satis- 
fled  that  the  Judgment  of  conviction  in  this 
case  is  correct,  and  that  the  Injured  party 
was  fully  and  satisfactorily  corroborated  as 
required  by  law,  it  Is  our  opinion  that  the 
appellant's  motion  for  rehearing  should  in 
all  things  be  overruled,  and  it  is  hereby  so 
ordered. 

DAVIDSON,  P.  J.,  dissents,  deeming  it 
unnecessary  to  further  discuss  the  facts. 
The  charge  is  not  discussed.  I  therefore 
deem  it  only  necessary  to  say  under  Sim- 
mons v.  State,  54  Tex.  Or.  R.  619,  114  S.  W. 
841,  It  Is  wrong. 


MARUB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  15, 
1911.) 

Cbdcinal  Law  (J  1094»)—Appeai/— Record. 

In  the  absence  of  bill  of  exceptions  and 
statement  of  facts,  the  only  ground  for  new 
trial  being  that  the  verdict  was  contrary  to  the 
law  and  evidence,  the  indictment  for  robbery 
with  a  deadly  weapon  bein^  regular,  two  counts 
thereof  having  been  submittea  to  the  jury  by 
appropriate  and  correct  charge,  the  jury  having 
found  bim  guilty  and  assessed  his  ponisbment 
Bt  40  years  in  the  penitentiary,  and  the  judg- 
ment being  regular,  there  must  be  an  affirm- 
ance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §i  2807,  3204;  Dec.  Dig.  { 
1094.*] 

Appeal  from  Criminal  District  Court  Dal- 
las County ;  Robt  B.  Seay,  Judge. 

Earl  Marue  appeals  from  a  conviction. 
Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  The  appellant  wns 
indicted  for  robbery  with  a  deadly  weapon. 

'There  is  no  statement  of  the  facts  or  bills 
of  exception.  The  only  ground  of  the  mo- 
tion for  new  trial  was  that  the  verdict  and 
Judgment  are  contrary  to  the  law  and  the 
evidence.  The  indictment  Is  regular,  charg- 
ing robbery  with  a  deadly  weapon  in  three 
counts,  two  of  which  were  submitted  to  the 
Jury  by  an  appropriate  and  correct  charge 
of  the  court.  The  Jury  found  the  defendant 
guilty,  and  assessed  his  punishment  at  coh- 


-IfoT  Other  cases  see  same  topic  and  section  NUMBER  In  Dec.  DlS.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  ludaxes 
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flnement  In  the  penitentiary  for  40  years,  and 
the  judgment  of  the  court  Is  regular. 
We  therefore  affirm  the  Judgment. 


CUNNINGHAM  r.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Feb.  15, 
1911.) 

Cbiminal  Law  (§  1144*)— Appkai/— Hkvikw— 

pbe8umfti0n8. 

In  the  absence  of  a  statement  of  facts,  If 
the  charge  is  applicable  to  an^  state  of  facts 
that  might  be  made  by  the  testimony  under  the 
indictment,  it  will  be  assumed  that  the  trial 
court  submitted  all  the  law  applicable  to  the 
case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  {  3032;   Dec.  Dig.  i  1144.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Ed.  Sewell,  Special  Judge. 

O.  W.  Cunningham,  alias  Franli  Bennett, 
was  convicted  of  theft,  and  he  appeals.  Af- 
firmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPEB,  J.  In  this  case  the  appellant 
was  charged  with  the  ofFeuse  of  theft  from 
the  person.  He  was  tried,  adjudged  guilty, 
and  his  punishment  assessed  at  seven  years' 
coufinement  In  the  penitentiary. 

There  Is  no  statement  of  facts  In  the  rec- 
ord. In  the  absence  of  a  statement  of  facts, 
if  the  charge  is  applicable  to  any  state  of 
facts  that  might  be  made  by  the  testimony 
under  the  allegations  of  the  indictment,  on 
appeal  it  will  be  considered  and  assumed 
that  the  trial  court  submitted  to  the  Jury  all 
the  law  applicable  to  the  case.  Mundine  v. 
State,  50  Tex.  Cr.  R.  97,  97  S.  W.  490; 
Wright  T.  State,  87  Tex.  Cr.  R.  146,  38  S. 
W.  1004.  I 

The  charge  of  the  court  presents  the  law 
as  applicable  to  the  offense  charged  in  the 
Indictment,  and  the  Judgment  of  the  lower 
court  is  affirmed. 


CLEMENTS  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  8, 
1911.) 

1.  Cbiuinal  Law  (8  417*)— Evidence— Dec- 
larations BT  Thibd  Persons. 

No  conspiracy  being  shown,  it  was  im- 
roper  to  receive  evidence  of  declarations,  be- 
fore the  killing,  by  accused's  brother  and  sister 
and  another  in  Bis  absence,  tending  to  show 
intent  to  l(ill  decedent;  or  declarations  by  the 
sister  in  accused's  absence,  and  on  hearing  a 
pistol  fired  that  accused  had  killed  decedent. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  H  950-967;   Dec  Dig.  {  417.»] 

2.  Cbiminai,  Law  (I  1169*)— Appeal  and  Eb- 
BOB— Habmless  Ebbob— Admission  of  Evi- 
dence—Cubb  BT  Exclusion. 

Erroneous  admission  of  prejudicial  decla- 
rations by  third  persons  was  not  cured  by  ex- 
cluding them  just  before  the  argument,  where 


fc 


they  were  given  prominence  thronghoat  recep- 
tion of  the  evidence. 

[Ed.    Note.— For    other   cases,    see    Crimiaa]  . 
Law,  Cent  Dig.  (  3141;  Dec.  Dig.  |  lie9.»] 

3.  Homicide  (§  169*)  —  E^rIDENC■  —  Cibcum- 

STANCE8    PBECEDINO    ACT. 

Elvidence  that  decedent  was  called  ont  of  a 
house  just  before  being  shot  wab  inadmissible 
against  accused  in  the  absence  of  a  showing 
that  accused  did,  or  was  instrumental  in,  the 
calling. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  88  341-350;    Dec.  Dig.  8  169.*] 

4.  Cbiminal  Law  (8  719*)- Tbiai>-Impiop«b 
Abquuent  of  Counsel. 

It  is  improper  to  permit  the  state's  attor- 
ney to  argue  that  there  was  a  conspiracy  to 
kill  decedent,  where  accused  was  not  shown  to 
have  been  involved  in  one. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  1669;   Dec  Dig.  |  719.*J 

Appeal  from  District  Court,  McLennan 
County ;  Richard  I.  Munroe,  Judge. 

T.  B.  Clements  was  convicted  of  murder, 
and  he  appeals.     Reversed  and  remanded. 

J.  W.  Taylor  and  J.  N.  Gallagher,  for  ap- 
pellant C.  E.  Lane,  Asst.  Atty.  Geiu,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  15  years'  confinement 
in  the  penitentiary. 

The  court  submitted  murder  in  the  first 
and  second  degrees,  manslaughter,  and  self- 
defense.  This  statement  is  made  to  show  the 
view  the  trial  court  took  of  the  evidence,  and 
to  avoid  the  necessity,  as  we  view  the  mat- 
ter. In  making  a  statement  of  the  facts. 

1.  The  question  in  regard  to  the  applica- 
tion for  continuance  and  newly  discovered 
evidence  set  up  In  the  motion  for  new  trial, 
will  not  be  considered,  inasmuch  as  these 
matters  may  not  arise  npon  another  trial. 

2.  Over  the  objection  of  appellant.  Will 
Moore  was  permitted  to  testify  that  he  was 
at  the  dance  where  the  killing  occurred,  and 
was  on  the  gallery  about  an  hour  and  a  half 
before  the  killing,  and  there  heard  a  conver- 
sation between  Chris  Gibson  and  Jim  Clem- 
ents, the  latter  being  a  brother  of  appellant, 
and  that  these  two  men  had  only  been  at 
the  dance  a  few  moments  prior  to  the  oc- 
currence of  the  conversation.  The  witness 
was  then  asked  to  repeat  the  conversation 
heard  between  the  parties.  Various  and  sun- 
dry objections  were  urged  to  this  testimony, 
all  of  which  were  overruled,  and  the  wit- 
ness testified  that  Gibson  said  to  Jim  Clem- 
ents, "We  will  do  onr  work  and  go,"  and  that 
Jim  Clements  remarked,  "No ;  let's  stay  and 
dance  awhile,"  and  that  the  parties  then 
went  into  the  house;  that  It  was  Jim  Clem- 
ents who  said,  "No;  let's  stay  awhile  and 
dance,"  and  It  was  Gibson  who  said,  "Let's 
do  our  work  and  go."  Objections  were  again 
urged  to  the  admission  of  this  testimony,  and 
after  the  state  had  finished  ita  testimony 
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and  rested,  motion  was  made  to  exclude  the 
evidence  from  the  Jury  In  regard  to  the  con* 
versatioD  and  the  occurrences  between  Oib- 
Bon  and  Jim  dements.  The  court  overruled 
this  motion 'and  appellant  again  excepted. 
It  Is  further  recited  that  the  testimony  re- 
mained before  the  Jury  ell  the  time  while 
apiiellant  was  Introducing  his  testimony,  and 
"was  referred  to  and  inquired  about  yarious 
times  during  the  introduction  of  eTldence, 
and  not  until  after  all  the  evidence  was  In, 
and  tJie  case  closed  and  ready  for  argument, 
did  the  court  exclude  the  testimony  from  the 
consideration  of  the  Jury.  In  this  connec- 
tion, it  was  also  shown  that  Jim  Clements 
was  a  brother  of  defendant,  Tebe  Clements, 
and  a  material  witness  for  the  defendant; 
that  he  and  Gibson  both  denied  that  any 
such  conversation  occurred  as  testified  by 
Will  Moore ;  and  It  was  further  shown  that 
counsel  for  the  state  frequently  asserted  to 
the  court  that  they  expected  to  prove  a  con- 
spiracy to  kill  deceased  at  the  time  and 
place  at  which  he  was  killed,  and  to  connect 
defendant  with  such  conspiracy,  and  It  was 
shown,  as  a  fact,  that  no  such  evidence  ei- 
ther showing  or  tending  to  show  a  conspira- 
cy was  ever  introduced  by  the  state,  and  It 
was  further  shown,  as  a  fact,  that  counsel 
for  the  state,  in  argument  of  the  case  be- 
fore the  Jury,  claimed  there  was  a  conspiracy 
to  kill  deceased  at  the  time  and  place  at 
which,  he  was  killed,  and  that  defendant, 
Chris  Gibson,  Jim  Clements,  and  George  Glf- 
ford  and  others  were  members  of  such  con- 
spiracy, and  the  appellant  also  objected  to 
this  argument  on  the  ground  there  was  no 
such  evidence  before  the  court.  The  court 
OTermled  the  objection  on  the  ground  that 
the  state  had  the  right  to  argue  its  theory 
of  the  case  before  the  Jury.  Appellant's  ob- 
jection and  motion  to  exclude  the  testimony 
should  have  been  sustained,  and  state's  coun- 
sel not  permitted  to  argue  the  matter  of  con- 
spiracy under  the  recitations  of  this  bill. 
The  bill  is  signed  without  qualification  by 
the  Judge.  Appellant  was  In  no  way  bound 
by  this  testimony.  He  was  not  connected 
with  It  The  state  utterly  failed  to  show  a 
conspiracy  between  the  parties,  and  the 
Judge  so  certifies  by  signing  and  approving 
the  bill.  The  court,  however,  in  the  charge 
to  the  Jury  withdrew  from  their  considera- 
tion this  evidence.  It  was  said  in  Darnell 
▼.  State,  126  S.  W.  1122:  "The  state  had 
used  this  testimony  both  before  the  Jury  and 
In  the  argument  of  the  case  as  the  most 
damaging  testimony  against  appellant  at- 
tacking his  theory  of  self-defense."  It  was 
further  said  in  the  Darnell  Case:  "We  are 
of  opinion  that  the  withdrawal  of  it  from 
the  Jury,  under  the  circumstances,  did  not 
pure  the  error."  Qnltft  a  number  of  cases 
are  cited  In  the  Darnell  Case  In  support  of 
the  mling.  In  McCandless  v.  State,  42  Tex. 
Or.  R.  58.  57  S.  W.  672,  it  was  held  that  the 
admission  of  evidence  of  a  material  char- 


acter calculated  to  Influence  the  Jury  is  not 
cored  by  subsequent  withdrawal  from  their 
consideration.  And  in  Henard  v.  State,  40 
Tex.  Cr.  R.  90,  79  S.  W.  810,  this  language 
was  used:  "But  It  is  said  that  the  error  of 
the  court  In  admitting  this  testimony  is 
cured  by  the  subsequent  exclusion  thereof 
and  withdrawal  by  the  court  of  said  testi- 
mony from  the  consideration  of  the  Jury. 
This  question  has  been  before  the  courts  of 
this  state  in  a  number  of  cases.  See  Rail- 
way V.  Levy,  59  Tex.  642,  46  Am.  Rep.  269 ; 
MUler  V.  State,  31  Tex.  Cr.  R.  609,  21  S.  W. 
925,  37  Am.  St.  Rep.  836.  We  think  the  true 
rule  on  this  subject  to  be:  If  the  testimony 
Is  not  of  a  very  material  character,  It  may 
be  withdrawn  by  the  court,  and  the  error 
thus  cured;  but  if,  on  the  contrary,  the 
evidence  was  of  a  material  character,  and 
was  calculated  to  Influence  or  affect  the  Jury, 
the  withdrawal  of  the  same  from  their  con- 
sideration would  not  heal  the  vice  of  its  ad- 
mission." It  was  said  in  Railway  f.  Levy, 
supra,  "It  Is  true  that  the  admission  of  some 
kinds  of  testimony,  which  a  Jury  Is  after- 
wards directed  not  to  consider,  may  not  be 
sufficient  cause  for  reversal;  but  we  are  of 
opinion  that  where.  In  cases  like  the  present, 
evidence  which  is  calculated  to  arouse  the 
sympathies  of  Jurors  against  the  opposite 
party,  is  erroneously  permitted  to  go  before 
the  Jury,  it  Is  ground  for  reversal."  These 
extracts  are  from  the  Darnell  Case,  supra. 
If  this  Is  the  rule  in  civil  cases,  by  a  much 
stronger  course  of  reasoning  it  ought  to  t>e 
the  rule  in  criminal  cases.  In  our  opinion 
the  evidence  admitted,  and  the  course  of  con- 
duct, and  the  manner  of  putting  the  whole 
matter  before  the  Jury,  taken  in  the  light  of 
the  argument,  was  of  a  most  damaging  na- 
ture to  appellant's  cause.  If  there  had  been 
a  conspiracy  between  appellant,  Gibson,  and 
Jim  Clements,  this  would  have  been  rather 
a  pregnant  fact,  damaging  in  its  nature  and 
far-reaching  in  its  consequences,  against  ap- 
pellant's issue  of  self-defense,  and,  if  there 
was  such  conspiracy,  it  would  eliminate  as 
well  the  issue  of  manslaughter. 

3.  The  state  placed  on  the  stand  Miss  Fan- 
nie McMorrough,  and  proved  by  her  that 
she  was  present  at  the  dance  on  the  night 
of  the  killing,  and  was  in  the  house  at  the 
time  and  heard  the  report  of  the  gun. 
Thereupon  the  state  asked  her  whether  at 
the  time  the  shots  were  fired  she  heard  any- 
body say  anything  about  the  shooting.  Vari- 
ous objections  were  urged  to  the  questlcm. 
The  state,  in  reply  to  these  objections,  stat- 
ed that  the  prosecution  was  going  to  show 
that  Mrs.  Hughes  knew  that  Albert  Harris 
was  to  be  killed  that  night,  and  that  she 
knew  of  a  conspiracy  existing  at  that  time 
to  kill  him.  Objections  were  urged  to  these 
remarks  of  the  counsel,  and  the  court  In- 
structed the  Jury  not  to  consider  the  remarks 
and  withdrew  the  remarks,  but  the  court 
overruled  the  objections  and  permitted  the 
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witness  to  testify  that,  just  as  quiclc  as  the 
pistol  fired  at  the  time  of  the  Isilling,  Mra 
Hughes,  a  sister  of  defendant,  said,  "Tebe 
has  Icilled  Albert,  Tebe  has  Icllled  Alberr; 
my  dear  brother,  my  dear  brother."  The 
witness  farther  testified  that  appellant  had 
not  come  into  the  bouse  at  the  time  this 
language  was  used.  Varlons  objections  were 
urged  to  this  evidence,  and  before  the  intro- 
duction of  his  testimony  began  he  urged  the 
court  to  exclude  this  testimony  from  the 
Jury,  which  motion  to  exclude  was  by  the 
court  overruled,  and  exception  again  taken. 
Said  testimony  remained  before  the  Jury 
during  the  Introduction  of  appellant's  testi- 
mony, and  the  appellant  attempted  to  rebut 
said  testimony  by  said  Mrs.  Hughes,  who 
was  a  witness  for  appellant,  and  she  testi- 
fied denying  that  she  used  the  language  at- 
tributed to  her  by  said  witness,  but  in  the 
course  of  her  examination  as  to  what  did 
occur,  which  examination  was  rendered  nec- 
essary by  the  admission  of  said  illegal  evi- 
dence and  the  failure  to  exclude  the  same 
before  the  appellant  began  the  introduction 
of  his  testimony,  said  witness  did  state  that 
she,  on  hearing  the  pistol  fire,  turned  to  her 
sister-in-law,  who  is  the  wife  of  appellant, 
and  remarked  that  she,  the  said  sister-in- 
law,  Icnew  what  that  was  about  At  the 
close  of  all  the  testimony,  on  motion  of  ap- 
pellant this  evidence  was  excluded,  and  the 
Jury  instructed  not  to  consider  It  This  bill 
shows  as  a  fact  that  appellant  was  not  pres- 
ent and  was  not  in  the  house  at  the  time 
these  remarks  were  made.  The  killing  oc- 
curred outside  of  the  honse,  and  appellant 
had  not  entered  the  honse  after  the  homi- 
cide until  these  remarks  had  been  made, 
and  could  not  be  in  any  way  bound  by  them. 
This  conversation  and  these  statements  were 
injurious  in  their  effect  and  occurred  be- 
tween other  parties  to  which  appellant  was 
In  no  way  a  party,  and  was,  therefore,  inad- 
missible against  him.  This  evidence  ought 
not  to  have  been  permitted,  and  the  objection 
to  it  should  have  been  sustained  at  once, 
but  the  objection  was  not  only  overruled, 
but  It  was  permitted  to  remain  before  the 
Jury  until  the  close  of  the  case  when  appel- 
lant was  forced  to-  go  Into  an  examination 
of  the  entire  matter  to  rebut  as  well  as  he 
could  the  statements.  Then  after  the  jury 
got  the  full  benefit  and  etfect  of  the  lltegal 
testimony,  the  court  withdrew  It  What  was 
said  in  the  previous  section  of  the  opinion, 
and  the  authorities  there  cited,  are  directly 
applicable  to  this  question.  Darnell  v.  State, 
126  S.  W.  112a 

4.  Miss  Ruth  Payne  was  used  by  the  state 
as  a  witness.  She  stated  she  was  at  the 
dance  the  night  the  killing  occurred,  and 
was  in  the  house  at  the  time  of  the  shooting ; 
that  she  heard  the  shots.  The  state  thereui)- 
on  asked  her  if  after  the  shots  were  fired 
flhe  heard  anybody  say  anything.  All  sorts 
of  objections  were  urged  to  this  question. 


The  court  overruled  the  objections,  and  per- 
mitted the  witness  to  testify  that  as  soon 
as  the  shots  were  fired  Mrs.  Hughes,  a  sister 
of  the  defendant,  turned  around  and  said, 
"I  know  what  it  means,  I  know  what  that . 
is;  Tebe  has  killed  Albert  Tebe  has  killed 
Albert"  This  bill  recites  practically  the 
same  as  the  preceding  bills.  This  evidence 
remained  before  the  Jury  all  the  time  du^ 
ing  the  Introduction  of  appellant's  testimoay, 
and  the  court  refused  to  exclude  It  until 
appellant  moved  for  its  exdasion  when  the 
testimony  In  the  case  had  been  closed.  The 
court  then  excluded  it  This  was  error,  for 
reasons  stated  In  the  matters  heretofore  dis- 
cussed. 

5.  Mrs.  WUl  Moore  was  nsed  by  the  state 
as  a  witness,  and  it  proved  by  her  that  she  was 
at  the  dance  when  the  killing  occurred ;  that 
she  went  there  with  her  husband,  Will  Moore, 
who  was  also  a  witness  in  the  case;  that 
she  had  been  there  abont  an  hour  before  the 
killing  occurred ;  that  that  night  she  saw  a 
man  whom  she  has  since  learned  was  Chris 
Gibson  and  another  man  whom  she  has  since 
learned  was  George  Gilford,  and  that  she  saif 
Jim  Clements  that  night ;  that  Jim  Clements 
was  a  brother  of  the  defendant  and  further 
proved  that  she  Imew  Mrs.  Hughes,  and  that 
Mrs.  Hughes  was  a  sister  of  defendant  and 
that  a  short  while  before  the  shooting  she 
heard  a  conversation  between  Chris  Gibson 
and  Jim  Clements  In  the  danceroom,  and  the 
state  asked  her  to  detail  the  conversation. 
Various  objections  were  urged  to  this.  It  was 
shown  as  a  fact  that  appellant  was  not  pres- 
ent In  the  room  where  said  conversation  oc- 
curred, but  was  outside  of  the  room,  and  not 
In  hearing.  All  these  objections  were  over- 
ruled, and  the  witness  testified  that  Chris 
Gibson  said,  "If  there  is  not  something  doing 
right  away  we  have  got  to  l>e  going,"  and 
that  Jim  Clements  said,  "If  yon  say  so  they 
won't  dance  another  damned  set  In  this  house 
to-night"  and  the  said  Jim  Clements  fur- 
ther said,  "I  am  going  down  and  get  my  (I 
understood  him  to  say)  twenty-two."  Witness 
further  testified  that  the  said  Mrs.  Hughes 
then  turned  to  the  deceased,  Albert  Harris, 
at  which  stage  the  defendant  objected  to  any- 
thing that  was  said  by  Mrs.  Hughes  to  the 
deceased,  Albert  Harris,  upon  the  same 
grounds  as  heretofore  stated,  and  the  oonrt 
overruled  said  objections  and  permitted  said 
witness  to  testify,  and  the  witness  did  testify 
before  the  jury  that  Mrs.  Hughes  said  to  tbe 
deceased,  Albert  Harris,  "Albert  they  are 
going  to  raise  a  fuss  with  yon,"  and  that  the 
deceased  replied,  "I  didn't  come  here  for  any 
fuss;"  that  Mrs.  Hughes  then  remarked, 
"They  are  all  cowards;  they  won't  do  any- 
thing." Witness  further  testified  ttiat  the 
deceased  was  right  by  her,  standing  with  his 
arm  against  the  door,  and  calling  for  the  set 
they  were  dancing,  and  that  he  called  the 
set  out  and  that  al>oat  six  minutes  before 
he  was  killed  some  one  whom  she  did  not 
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know  called  him  ont,  but  that  she  thought 
the  person  who  called  Mm  wag  Chris  Gib- 
son, but  did  not  know,  to  which  testimony 
appellant,  on  the  same  ground  as  before  stat- 
ed, objected,  and  the  court  overruled  the  ob- 
jection, and  permitted  the  witness  to  so  tes- 
tify Ijefore  the  Jury.  Said  witness  further 
testified  that  she  was  In  the  room  wliere  the 
ilance  was  held  at  the  time  the  shots  were 
fired,  when  the  deceased  was  killed,  and  that 
Mrs.  Hughes  was  in  the  room  at  the  time, 
and  upon  being  asked  what  Mrs.  Hughes  did, 
if  anything,  at  that  time,  the  appellant  again 
objected  to  the  question  and  any  answer  that 
might  be  given  on  the  ground  heretofore  giv- 
en in  this  bill,  and  the  objection  was  over- 
ruled, and  the  witness  permitted  to  testify 
that  when  the  shots  were  fired  Mrs.  Hughes 
Jumped  up  and  clapped  her  hands,  and  said 
to  some  one  whom  she  supposed  to  be  Mrs. 
Clements,  wife  of  defendant,  "EflSe,  I  know 
what  that  means;  Tebe  has  killed  Albert 
Poor  Tebe!"  and  "that  Mrs.  Hughes  then 
went  crying  and  taking  on."  In  this  connec- 
tion, it  is  further  shown  that  during  all  the 
occurrences  so  testified  about  by  said  witness 
as  hereinbefore  recited,  the  appellant  was  not 
In  the  room  but  absent  therefrom  and  on  the 
oatside,  and  did  not  come  in  until  after  the 
same  was  all  over.  Objections  were  again 
nrged  as  before  recited.  The  appellant,  at 
the  close  of  the  state's  testimony,  and  before 
he  began  the  introduction  of  his  testimony, 
moved  the  court  to  exdude  all  the  foregoing 
evidence  so  admitted  over  his  objection  In 
order  that  the  defendant  might  not  have  to 
introduce  evidence  in  rebuttal  or  in  an  at- 
tempt to  rebut  the  same  In  order  that  the 
same  might  be  removed  as  early  as  possible 
from  the  consideration  of  the  jury.  All  these 
objections  were  overruled.  Again,  at  the 
close  of  the  entire  testimony  in  the  case  ap- 
pellant moved  the  court  to  exclude  this  tes- 
timony before  the'  argument  began.  The  court 
then  excluded  it  except  the  testimony  that 
some  person  called  the  deceased  out  Just  a 
few  minutes  before  he  was  killed.  Objections 
were  again  urged.  This  was  clearly  error. 
These  were  acts  and  matters  and  conversa- 
tions occurring  In  the  absence  of  the  appel- 
lant, and  with  which  he  was  not  connected, 
and  the  bill  shows  that  he  had  no  knowledge 
of  them,  and  no  participancy  in  them,  and 
had  no  connection  with  them.  It  was  not 
shown  that  he  called  out  the  deceased  from 
the  room  or  was  in  any  way  instrumental 
in  so  doing. 

6.  Another  bill  recites  that  the  state  hav- 
ing proved  by  the  witness  Will  Moore,  over 
the  objection  of  the  appellant,  a  certain  con- 
versation alleged  to  have  occurred  about  1% 
hours  before  the  killing  between  Chris  Gib- 
son and  Jim  Clements,  as  shown  by  bill  of 
exception  No.  2,  which  is  referred  to,  and 
having  proved  by  Miss  Fannie  McMorrough, 
over  the  objection  of  appellant,  certain  alleg- 
ed declarations  of  Mrs.  Alice  Hughes,  alleg- 


ed to  have  been  made  at  the  very  time  of 
the  killing,  as  shown  by  bill  No.  8,  which  is 
referred  to,  and  having  proved  by  Miss  Ruth 
Payne,  over  objection  of  the  appellant,  cer- 
tain alleged  declarations  of  Mrs.  Hughes,  al- 
leged to  have  been  made  In  the  house  at  the 
very  time  of  the  klllUig,  as  shown  by  bill  of 
exception  No.  4,  which  Is  referred  to,  and 
having  proved  by  the  witness  Mrs.  Will  Moore 
certain  alleged  acts  and  declarations  of  said 
Mrs.  Hughes,  alleged  to  have  occurred  in  the ., 
house  at  the  very  time  of  the  killing,  and 
certain  conversations  alleged  to  have  occur- 
red between  Chris  Gibson  and  Jim  Clements 
in  the  house  a  short  time  before  the  killing, 
and  a  certain  conversation  said  to  have  oc- 
curred between  Mrs.  Hughes  and  deceased, 
Albert  Harris,  a  short  time  prior  to  the  kill- 
ing, all  of  which  is  shown  by  bill  of  excep- 
tion No.  5,  and  here  referred  to,  and  each 
bill  so  referred  to  is  made  a  part  of  this  bill 
to  avoid  repetition,  and  the  state  having  rest- 
ed Its  case,  the  appellant  moved  the  court  to 
exclude  said  testimony  of  said  witnesses 
aforesaid,  and  all  of  the  same  from  the  evi- 
dence and  to  instmct  the  Jury  to  disregard 
the  same  because  the  same  and  all  of  the 
same  was  admitted  in  evidence  over  the  ob- 
jection of  the  defendant,  and  because  the  de- 
fendant was  shown  not  to  have  been  present 
at  the  time  of  said  occurrences  and  declara- 
tions, and  because  the  defendant  was  not 
shown  to  have  known  thereof,  and  not  shown 
to  have  been  connected  therewith  or  in  any 
way  made,  responsible  therefor,  and  because 
said  testimony  Involved  the  acts  and  dec- 
larations of  third  parties,  and  Involved  con- 
clusions of  the  witnesses,  and  was  hearsay. 
Irrelevant,  Immaterial,  and  Incompetent  as 
evidence  against  the  defendant  In  this  con- 
nection it  was  shown  as  a  fact  that  defend- 
ant was  not  present  at  any  of  the  times  in- 
volved In  said  testimony  aforesaid  and  there 
sought  to  be  excluded,  and  that  the  state 
failed  to  In  any  way  connect  him  therewith, 
or  to  show  In  any  way  that  he  knew  of  the 
same.  This  motion  was  made  and  overruled, 
and  defendant  was  required  to  proceed  with 
the  Introduction  of  his  evidence  with  such 
testimony  and  the  Issues  made  thereby  before 
the  Jury,  and  the  defendant  did  proceed  to 
introduce  his  testimony  and  to  rebut  so  much 
of  said  testimony  sought  to  be  excluded  as  he 
could,  and  said  illegal  and  immaterial  testi- 
mony was  thereby  kept  before  the  Jury  and 
in  the  minds  of  the  Jury  during  the  whole 
of  the  examination  of  the  defendant's  wit- 
nesses. In  this  connection  it  is  shown  that 
the  state's  counsel,  before  the  court  and  to 
the  court,  and  in  the  presence  and  hearing  of 
the  Jury,  repeatedly  charged  that  there  was 
a  conspiracy  to  kill  the  deceased  at  the  time 
and  place  In  question,  and  that  the  defend- 
ant lifm.  Hughes,  Jim  Clements,  Chris  Gib- 
son, and  George  Glfford  were  njembers  of 
such  conspiracy ;  and  it  is  further  shown,  as 
a  fact,  that  each  of  said  witnesses  were  on 
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cross-examination  by  tbe  state  charged  with 
knowing  in  advance  that  said  killing  was  to 
take  place,  and  charged  with  aiding  and  abet- 
ting the  same,  all  of  which  was  denied  by 
said  witnesses,  and  each  of  them,  bnt  which 
.  was  brought  and  kept  before  the  Jury  by  such 
form  of  cross-examination  and  tbe  failure  of 
the  court  to  exclude  said  testimony.  Said 
testimony  remained  before  the  court  and  Ju- 
ry until  all  the  evidence  was  introduced,  and 
the  case  closed  and  ready  for  argument,  with 
the  defendant  seeking  still  to  minimize  as  far 
as  possible  the  error  of  the  court,  he  again 
moved  the  court  to  exclude  said  testimony, 
and  the  court  did  exclude  the  same,  except 
the  testimony  of  Mrs.  Will  Moore  to  the  ef- 
fect that  somebody  came  and  called  Albert 
Harris  out  of  the  room  Just  before  the  kill- 
ing. This  testimony,  as  heretofore  decided 
in  this  opinion,  was  clearly  inadmissible  and 
illegal,  as  shown  by  the  bills  of  exception, 
and  should  have  been  excluded.  This  and 
the  prior  bills  recite  the  fact  as  a  fact  that 
there  was  no  conspiracy  shown  between  the 
parties,  which  bills  were  approved  with  these 
statements  of  fact  contained  in  them.  Upon 
what  theory  this  testimony  could  have  been 
admitted  we  are  unable  to  appreciate,  and 
we  cannot  understand  why  the  appellant  was 
required  to  meet  and  rebut  this  character  of 
testimony  and  thus  continue  the  matter  be- 
fore the  jury  until  the  close  of  the  testimo- 
ny. Under  all  tbe  authorities  this  testimony 
was  clearly  inadmissible,  and  the  whole  mat- 
ter was  of  such  a  damaging  character  that 
its  exclusion  at  the  end  of  tbe  testimony  did 
not  cure  such  error. 

7.  There  was  another  bill  of  exception  re- 
served to  the  argument  of  the  state's  coun- 
sel, in  which  he  charged  repeatedly  in  his 
argument  that  there  was  a  conspiracy  be- 
tween the  defendant,  Gibson,  Jim  Clements, 
and  Glfford  to  bring  the  deceased  to  the 
dance  and  provide  an  occasion  for  defendant 
to  kill  him,  and  the  defendant  did  kill  blm 
in  pursuance  of  said  agreement  and  conspir- 
acy. Objection  was  urged  to  this.  Upon 
another  trial  this  character  of  argument 
should  not  be  indulged.  It  is  recited  in  the 
bill  of  exception  that  the  state  utterly  failed 
to  show  any  conspiracy.  This  is  made  patent 
by  what  we  have  said  heretofore  in  regard 
to  the  previous  bills  of  exception  and  state- 
ments contained  in  them.  If  a  conspiracy 
had  been  shown,  counsel  would  have  had  the 
right  to  discuss  that  question  before  the  Ju- 
ry and  urged  it  for  all  It  was  worth  in  mak- 
ing up  their  verdict  Having  utterly  failed 
to  so  prove,  counsel  would  not  be  authorized 
to  inject  as  facts  and  as  a  basis  for  his  ar- 
gument matters  that  were  not  only  not  prov- 
ed, but  certified  by  the  court  as  not  being 
proved. 

For  the  errors  indicated,  the  Judgment  is 
reversed  and  the  cause  is  remanded. 


RIDGE  T.  STATE. 
(Court  of  Criminal  Appeals  of  TezM.    Feb.  S^ 

1.  HOUICIOK    (I    250*)— MUFDEB    IN    THB    PER- 
F£TRATION  OF  ROBBERT — EVIDENCE. 

Circumstantial  evidence  considered,  aod 
held  sufficient  to  sustain  a  conviction  of  murder 
in  the  perpetration  of  robbery. 

[£3d.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  2S0.*] 

2.  CBiMinAi.  Law  (|  1091*)— Rkvmw— Bills 
ojr  EjXceftions — Sufficienct. 

Bills  of  exceptions  will  not  be  considered 
unless  they  are  full  and  explicit  within  them- 
selves, so  that  the  matters  presented  to  tbe 
court  for  revision  may  be  comprehended  without 
recourse  to  the  statement  of  facts,  or  any  other 
part  of  tbe  record,  to  perfect  or  complete  them, 
and  such  bills  must  state  enough  of  the  evi- 
dence or  facta  proven  to  render  mtelligible  tbe 
ruling  of  the  court  excepted  to,  so  that  the  ap- 

Eellate  court  can  tell  therefrom  whether  error 
as  been  committed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2832;   Dec.  Dig.  {  1091.*] 

8.  Cbiminal  Law   (8   1091*)— Review— Bill 
or  Exceptions— Natdbb  of  Case. 

Though  bills  of  exceptions  are  not  full  and 
explicit  enough  to  be  reviewable  on  appeal,  yet 
where  defendant  was  convicted  on  circumstan- 
tial evidence,  and  sentenced  for  life,  the  court 
will  look  into  the  bills  of  exceptions  and  aa- 
signments  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  1091.*] 

4.  HoinciDB  (I  142*)— iNDicniENT— Admissi- 
bility or  Evidence. 

Though  an  indictment  charges  the  murder 
to  have  been  committed  on  February  24,  1910, 
and  tbe  evidence  shows  it  was  committed  on 
January  24th,  relevant  evidence  of  facts  that 
occurred  prior  to  the  date  charged  were  not  for 
that  reason  inadmissible. 

[Ed.  Note.— For  other  oases,  see  Homicide, 
Dec.  Dig.  8  142.*] 

6.  Homicide  (8  174*)— Admissibilitt  of  Evi- 
dence— Cibcuvstantial  Evidence. 

In  a  prosecution  for  murder,  where  the  evi- 
dence is  wholly  circumstantial,  evidence  as  to 
articles  found  at  the  place  of  the  crime,  and  a 
bottle  of  whisky  left  by  defendant  in  a  board- 
ing house,  and  a  watch  of  deceased's  found  at 
a  pawnbroker's,  is  admissible  to  connect  defend- 
ant with  the  crime,  where  the  evidence  was 
such  as  to  form  a  connecting  link  in  the  chain 
of  circumstances. 

[Dd.  Note.— For  otiier  cases,  see  Homicide, 
Cent  Dig.  88  S5»-371;   Dec.  Dig.  8  174.*] 

6.    HOVICIDE  (8  308*)— TBIAL— IN8TB0CTIOW8— 
ROBBEBT. 

Under  an  indictment  for  murder,  where  tbe 
evidence  clearly  shows  a  killing  in  perpetration 
of  robbery,  instructions  on  murder  in  the  perpe- 
tration of  robbery  are  properly  given. 

[E3d.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  8  308.*] 

Api>eal  from  District  Court,  Kaufman 
County;   F.  L.  Hawkins,  Judge. 

Sam  Ridge  was  convicted  of  murder,  and 
he  appeals.     Affirmed. 

A.  U.  Puckitt  and  Ed.  R.  Bumpass.  for  ap- 
pellant 0.  B.  Lan^  Asst  Atty.  Qen.,  for  the 
State. 

PRENDER6AST,  J.  The  appellant  was 
regularly  indicted  for  the  murder  of  Sliii; 
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I^ee,  a  Chinaman.  The  Indictment  In  onet 
■count  alleged,  among  other  ways,  that  the 
iippellant  killed  him  by  choking  him  with 
hla  hands,  and  with  the  Chinaman's  qnene  and 
hair,  and  by  drawing  the  same  around  his 
throat  and  by  choking  him  with  a  rope  or 
-cord  around  his  throat,  and  in  the  second 
-count  that  he  killed  him  in  some  way  and 
manner  and  by  some  means,  instruments, 
and  weapons  to  the  grand  jurors  unknown. 
The  evidence  was  wholly  circumstantial. 
We  have  carefully  examined  the  whole  of 
the  record  and  several  times  considered  the 
-evidence  and  the  varioas  questions  raised. 

The  testimony  clearly  and  satisfactorily 
shows  that  the  appellant  lived  in  Dallas, 
Tex.,  but  that  some  time  on  Saturday  before 
the  Chinaman  was  murdered  the  following 
Monday  night  be  arrived  in  Terrell,  Kauf- 
man county,  where  the-  Chinaman  lived  and 
-conducted  a  laundry.  No  one  stayed  in  the 
laundry  with  the  Chinaman  either  in  the 
-daytime  or  at  night  He  prepared  his  own 
meals,  and  slept  in  one  of  the  back  rooms 
■ot  the  building  used  by  him  for  a  laundry. 
The  building  Itself  was  a  storehouse  cut  up 
Into  several  rooms — a  front  room,  a  room 
back  of  it  next,  and  then  still  to  the  rear  a 
smaller  room,  where  he  slept,  cooked,  and 
■ate.  There  was  a  hole  in  the  back  wall  of 
the  building  sufficiently  large  for  a  person 
to  go  In  and  out,  which  was  in  no  way 
stopped  up.  The  front  door  was  also  left 
unfastened,  at  least  in  the  daytime,  so  that 
persons  could  go  in  and  out  to  leave  or  get 
their  laundry  without  the  Chinaman  having 
to  come  to  the  front  door.  By  its  being 
opened  a  bell  was  rang  back  where  the 
-Chinaman  was,  so  that  it  would  attract  his 
attention,  and  persons  could  thereby  call 
him  to  the  front  when  they  wanted  him. 
The  Chinaman  was  last  seen  alive  late  Mon- 
-day  evening  about  bis  laundry.  He  had  been 
seen  every  day  from  day  to  day  for  several 
days  before  then.  One  party  went  to  his 
laundry  Tuesday  morning  about  10  o'clock, 
-and,  although  he  opened  the  front  door  and 
left  his  bundle  to  be  laundered,  the  China- 
man did  not  come  to  the  front,  and  made  no 
response  to  the  ringing  of  the  bell.  This 
witness,  however,  made  no  Inquiry,  and  did 
not  undertake  to  find  the  Chinaman  at  that 
time.  About  the  middle  of  the  evening  an- 
other party  went,  and  tried  to  attract  him  In 
the  same  way.  Failing,  he  went  back  into 
the  next  room,  and  discovered  that  the 
Chinaman's  trunks  were  open,  and  his  clothes 
strewn  around  over  the  floor.  He  thereupon 
procured  others,  including  the  dty  marshal, 
and  they  then  went  back  into  the  rear  room, 
and  fonnd  the  Chinaman  dead  on  the  floor. 
The  only  clothing  he  had  on  was  an  under- 
shirt, a  pair  of  pants,  and  socks.  There  were 
several  fresh  bruises  about  his  face  and 
head  and  blue  streaks  around  bis  neck,  and 
his  queue,  a  long  one,  was  wound  somewhat 
around  his  neck  and  the  end  of  it  lying  on 


his  body.  A  gash  to  the  bone  had  been  made 
on  his  chin.  Everything  in  the  room  was 
shown  to  be  torn  up,  and  his  clothes  and 
other  things  strewn  around  over  the  floor, 
nis  two  trunks  had  been  emptied  and  the 
clothing  thrown  out  on  the  floor.  His  bed- 
clothes were  all  torn  up — some  thrown  out  on 
the  floor.  It  is  clear  to  our  minds  from  all  of 
the  testimony  that  the  Chinaman  was  mur- 
dered in  the  perpetration  of  robbery  some 
time  during  Monday  night.  It  is  also  clear 
to  us  that  he  had  been  choked  either  by 
some  one's  hands  or  with  his  queue,  and  we 
believe  with  both,  and  was  killed  In  that 
way  by  choking. 

The  appellant  stayed  Saturday  and  Sun- 
day nights  at  one  negro  lodging  house  in 
Terrell,  but  went  to  another  Monday  night. 
The  appellant  was  seen  and  clearly  identified 
by  several  witnesses  at  the  Chinaman's  laun- 
dry Saturday  evening,  Sunday  evening,  and 
Monday  evening— once  in  front  of  the  laun- 
dry on  the  sidewalk,  the  other  two  times  in 
the  laundry,  talking  to  the  Chinaman.  On 
Saturday  evening  late  he  was  seen  in  the 
laundry  by  a  negro,  one  of  the  state's  wit- 
nesses, sitting  in  the  front  room  with  his 
back  toward  and  behind  the  door,  talking  to 
the  Chinaman.  When  this  witness  went  in, 
it  was  rather  dark,  and  he  mistook  appellant 
for  some  one  else,  and  spoke  to  him.  Dis- 
covering his  mistake,  he  introduced  himself, 
and  the  appellant  told  him  his  name  was 
Sam  White.  This  witness  was  In  the  laun- 
dry at  that  time  to  procure  his  bundle,  and 
did  so.  He  also  at  the  same  time  bought 
some  collars  from  the  Chinaman.  All  this 
occurred  in  the  presence  of  the  appellant. 
On  this  occasion,  while  this  witness  was  in 
the  laundry,  the  defendant  asked  the  China- 
man why  he  did  not  ran  a  restaurant  in- 
stead of  a  laundry.  He  >replied  that  he  had 
ran  a  restaurant  once  in  Texarkana,  and,  as 
there  was  no  money  in  it,  he  quit  it.  The 
witness  then  said  to  the  Chinaman:  "Lee, 
you  makes  money  enough  In  the  laundry  bus- 
iness to  meet  your  obligations,  doesn't  you?'' 
Whereupon  the  appellant  said:  "Gee,  Lord, 
yes."  The  appellant  then  asked  the  China- 
man if  he  kept  his  mon^  there,  or  sent  it 
back  to  China.  The  Chinaman  pointed  to 
a  calendar  on  the  wall  on  which  there  was 
a  picture  of  a  bank  building. 

The  Chinaman  was  shown  to  be  in  the 
habit  of  ordering  whisky  from  time  to  time 
from  the  liquor  house  of  Bruce  Liquor  Com- 
pany of  Dallas,  and  that  he,  among  other 
times,  in  November  and  December,  1909;  and 
on  January  17,  1910,  ordered  two  quarts  of 
liquor  known  as  "Dripping  Springs  Whis- 
ky," and  that  on  those  respective  dates  the 
Bruce  Liquor  Company  shipped  to  the  China- 
man at  Terrell  two  quarts  each  time  of  this 
brand  of  whisky.  A  carton  or  box  in  which 
liquor  was  shipped  by  this  company  to  Sing 
Lee  was  found  on  the  floor  near  the  dead 
body  when  his  body  was   flrst  discovered. 
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This  box  was  addressed  to  Sing  Lee  at  Ter- 
rell, Tex.  Lying  Dear  It  was  an  empty 
whisky  quart  bottle  with  a  label  on  It,  "Drip- 
ping Springs  Whisky."  A  few  days  later 
the  city  marshal  went  to  the  negro  boarding 
house  of  Cilia  Spencer  in  Terrell,  searched 
her  trunk,  and  found  therein  a  qnart  bottle 
of  the  same  size  and  shape  and  label  about 
half  full  of  whisky.  On  Monday  night  be- 
fore the  Chinaman  was  found  dead  the  fol- 
lowing evening,  the  appellant  went  to  this 
negro  lodging  bouse  about  night  or  dark,  and 
engaged  a  room  in  which  to  sleep  that  night. 
He  asked  the  price,  and  was  told  that  It 
was  25  cents.  He  stated  he  had  no  money. 
He  did  not  pay  the  price  then.  The  next 
morning  be  paid  the  keeper,  said  Cilia  Spen- 
cer, 00  cents.  When  he  first  engaged  the 
room,  she  asked  him  if  he>  wanted  then  to  go 
to  bed.  He  replied  that  he  did  not,  that  he 
had  some  business  to  attend  to,  and  soon 
thereafter  left  her  house.  He  was  gone  for 
some  time,  returned  about  10  or  11  o'clock, 
and  brought  with  him  to  this  lodging  house 
a  bottle  of  whisky  which  had  theretofore 
not  been  opened,  and  was  full  of  whisky.  He 
asked  for  a  paper  to  wrap  It  up.  The  lodg- 
ing house  keeper,  upon  finding  that  it  was 
whisky,  wanted  some,  and  the  appellant 
opened  it,  and  gave  her  and  some  two  or 
three  others  a  drink  out  of  It  at  that  time. 
He  then  gave  to  the  lodging  house  keeper 
the  bottle,  then  about  half  full,  and  she  put 
this  bottle  In  her  trunk  and  locked  It.  She 
was  called  to  Ft  Worth  on  the  early  morn- 
ing train  the  following  morning  on  account 
of  the  sickness  of  her  daughter,  and  was 
gone  about  a  week.  Before  she  returned,  the 
city  marshal  had  gone  into  her  trunk,  found, 
and  took,  this  bottle  of  whisky.  The  defend- 
ant himself  did  not  drink  any  of  the  whisky 
that  Monday  night  when  the  others  did.  He 
left  Terrell  Tuesday  morning  about  day- 
light, and  went  to  Dallas.  After  the  appel- 
lant brought  the  bottle  of  whisky  to  the  lodg- 
ing house  of  Cilia  Spencer  about  10  or  11 
o'clock,  he  did  not  then  go  to  bed,  but  soon 
afterwards  left  the  lodging  house  again.  It 
is  not  certain  from  the  testimony  how  long 
he  stayed  away  on  this  occasion,  but  he  aft- 
erwards did  return  some  time  before  or 
about  4  o'clock  the  next  morning.  When  be 
returned  on  that  occasion,  he  had  with  him 
a  bag  or  sack  which  he  took  to  his  room  and 
which  the  witness  described  as  having  junk 
In  it,  or  something  that  rattled  or  sounded 
like  money  when  he  placed  It  down  on  the 
floor,  and  also  sounded  and  made  a  noise  like 
money  when  he  took  it  up  when  he  left  to  go 
to  the  train.  The  witness  said  it  rattled  and 
made  a  noise  like  money  both  when  he  put 
it  down  and  afterwards  when  he  took  it  up. 
She  did  not  know  what  was  in  it,  did  not 
ask,  and  said  nothing  about  it  at  the  time. 
There  were  two  trains  going  from  Terrell  to 
Dallas  in  the  mornings.  The  first  left  about 
5:40;  the  other  about  an  hour  later.    When 


the  appellant  returned  the  last  time  to  the 
lodging  house  on  the  Monday  night,  he  want- 
ed the  housekeeper  to  wake  him  up  so  that 
he  could  catch  the  early  morning  train.  He 
did  not  undress  when  he  retired,  but  pnUed 
off  his  coat.  The  witness  thought  he  slept. 
She  herself  did.  Upon  her  awakening  in  the 
early  morning,  she  discovered  that  the  depot 
buUdlng  was  lighted  up.  She  thereupon 
called  to  the  appellant,  and  told  him  the  de- 
pot which  was  not  far  away  and  in  plain 
view,  was  lighted  up,  and  the  train  would 
soon  be  there.  In  the  house  where  they  were 
it  was  darlL  She  wanted  to  make  a  light 
so  that  he  could  see  how  to  dress  and  get  out. 
but  he  prevailed  upon  her  not  to  do  so,  and 
would  not  let  her  do  so,  although  she  some- 
what Insisted.  As  soon  as  he  dressed  him- 
self, he  took  the  sack  and  left  on  that  train. 
She  left  about  an  hour  later  for  Ft.  Worth 
on  the  next  train,  having  been  called  there 
by  telegram  on  account  of  the  sickness  of 
her  daughter,  and  did  not  know  and  had  not 
heard  that  the  Chinaman  was  dead  until  aft- 
er her  return  from  Ft.  Worth  to  Terrell 
about  a  week  later. 

The  Chinaman  was  shown  clearly  and  con- 
clusively to  have  had  a  gold  watch  which  he 
sometimes  wore  on  his  person  and  some- 
times did  not.  He  was  first  shown  to  have 
had  this  watch  about  two  years  prior  to  his 
death.  Many  witnesses  testified  to  this,  and 
showed  clearly  and  conclusively  that  he  had 
this  watch  continuously  from  about  two 
years  before  his  death  up  to  within  a  day  or 
two  before  he  was  killed.  This  watch  was 
produced  on  the  trial,  and  introduced  in  evi- 
dence by  the  state.  It  was  clearly  and  un- 
equivocally identified  by  the  various  witness- 
es, some  not  so  positively,  but  others  very 
positively.  At  once  after  the  discovery  of 
the  dead  body  of  the  Chinaman,  his  person, 
and  soon  afterwards  his  whole  premises, 
were  thoroughly  searched,  especially  for  a 
watch.  None  was  found.  The  city  marshal 
found  nine  or  ten  pennies  and  he  thinks  one 
dime  scattered  about  on  the  fioor  near  the 
dead  body  of  the  Chinaman.  A  few  days  aft- 
er the  Chinaman  was  killed,  the  appellant 
had  this  watch  in  his  possession,  and  tried 
to  sell  it  to  one  of  the  witnesses,  a  tailor.  In 
Dallas,  Tex.,  claiming  that  he  had  gotten  it 
In  Terrell.  This  witness  declined  to  purchase 
it  His  place  of  business  was  about  a  block 
and  a  half  distant  from  the  pawnbroker's 
shop  of  Jacob  Winterman  In  Dallas,  Tex. 
Shortly  after  he  tried  to  sell  this  watch  to 
this  tailor,  he  went  to  this  pawnshop  and 
pawned  this  watch  to  the  pawnbroker,  who 
advanced  him  $8  on  it  At  the  time  an 
accurate  description  was  made  by  the  pawn- 
broker of  the  watch,  giving  a  full  description 
and  whatever  nnmbers  that  were  necessary 
to  Identify  it.  It  was  clearly  and  without 
doubt  shown  that  this  watch  was  the  dead 
Chinaman's  watch,  and  that  it  was  the  same 
pawned  by  the  appellant,  and  Identified  and 
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introduced  In  evidence  on  tbe  trial  of  tbls 
caae.  When  the  officers  first  tried  to  arrest 
tlie  defendant,  he  ran  and  escaped,  but  was 
apprehended  and  arrested  about  a  week  later. 

The  Chinaman  was  a  delicate  little  fellow, 
looked  like  a  little  woman,  weighed  about 
no  pounds,  and  was  35  to  S8  years  old. 
The  appellant  was  a  big,  powerful  man  phys- 
ically, weighed  about  200  pounds,  was  about 
27  years  old,  and  prize  fighting  was  a  part 
of  his  business. 

We  have  not  undertaken  to  give  the  testi- 
mony In  full.  It  Is  quite  lengthy,  and  we 
have  tried  to  give  substantially  such  a 
statement  of  It  as  to  show  whether  or  not  the 
appellant  was  guilty.  This  rather  full  state- 
ment Is  given  because  the  appellant  attacks 
the  sufficiency  of  the  evidence  to  sustain  the 
conviction.  In  our  opinion  It  is  amply  suf- 
ficient. 

The  appellaoit  has  some  10  bills  of  excep- 
tion In  the  record.  The  Assistant  Attorney 
General  earnestly  Insists  that  none- of  these 
bUlB  should  be  considered  because  they  do 
not  comply  with  the  statutes  and  rules  of 
this  court,  so  that  this  court  can  consider 
them.  It  has  been  long  and  well  establish- 
ed by  the  decisions  of  this  court  that  bills  of 
exception  wUl  not  be  considered  unless  they 
are  full  and  explicit  within  themselves,  so 
that  the  matters  presented  to  the  court  for 
revision  may  be  comprehended  without  re- 
course to  the  statement  of  facts,  or  any  oth- 
er part  of  the  record  to  perfect  or  complete 
them,  and  that  such  biUs  must  state  enough 
of  the  evidence  or  facts  proven  to  render  in- 
telligible the  ruling  of  the  court  excepted  to, 
so  that  this  court  can  tell  therefrom  whether 
or  not  error  has  been  committed.  We  deem 
It  nnnecessary  to  recite  these  authorities. 
They  are  numerous  and  uniform.  Measured 
by  this,  it  Is  our  opinion  that  most  of  these 
bills.  If  not  all  of  them,  are  not  such  that 
this  court  can  consider  them,  and  we  will 
not  nndertake  to  discuss  them  separately. 
However,  on  account  of  the  life  sentence  of 
the  defendant,  and  It  being  a  case  where  he 
was  convicted  on  circumstantial  evidence 
wholly,  we  have  looked  Into  each  of  the  bills 
of  exception  and  assignments  of  the  appel- 
lant. 

Several  of  the  bills  objected  to  the  Intro- 
duction of  certain  evidence  of  facts  occur- 
ring before  February  24,  1910,  because  of  a 
claimed  variance  between  the  indictment 
which  charged  the  murder  to  have  been  com- 
mitted on  February  24,  1910;  the  evidence 
establishing  that  it  was  committed  on  Jan- 
nary  24,  1910.  This  is  shown  by  a  qualifica- 
tion of  some  of  the  bills  by  the  district  Judge 
In  allowing  them.  Of  course,  none  of  these 
bills  are  well  taken  on  that  account  Even 
though  the  indictment  did  charge  that  the 
murder  was  committed  on  February  24th, 
any  relevant  testimony  of  facts  that  occur- 
red prior  to  the  date  the  murder  was  charg- 
ed In  the  indictment  could  not  be  inadmissi- 
ble because  the  evidence  showed  that  the 


murder  was  committed  on  January  24,  In- 
stead of  February  24,  1910. 

Some  of  the  bills  are  also  objections  to  the 
introduction  of  the  testimony  about  the  bot- 
tle of  whisky  and  empty  bottle  and  box 
found  In  the  Chinaman's  place  of  business. 
Some  of  the  witnesses  testified  to  some 
things  about  It ;  others  to  other  things.  Tak- 
en as  a  whole,  the  objections  were  more  to 
the  weight  of  the  testimony  than  to  Its  ad- 
missibility. The  qualification  of  the  Judge 
to  these  bills  was  such  as  to  show  that  the 
whole  testimony  on  the  subject  should  be 
taken  and  the  bill  qualified  thereby,  instead 
of  taking  up  each  separate  piece  of  testimo- 
ny by  itself.  This  was  correct,  and  there 
was  no  error  In  any  of  these  matters. 

Likewise,  the  same  general  kind  of  objec- 
tions were  made  to  the  testimony  of  the  vari- 
ous witnesses  about  the  watch  and  its  Iden- 
tity, and  when  and  where  they  had  seen  the 
Chinaman  have  it  These  objections  were 
more  to  the  weight  than  to  the  admissibility 
of  this  evidence.  Taken  as  a  whole,  as  it 
should  be,  and  was  by  the  district  Judge  as 
shown  by  the  bills,  it  made  a  complete  link 
and  chain  of  evidence  showing  that  the  dead 
Chinaman  had  this  watch  as  early  as  two 
years  before  he  was  killed,  and  that  he  from 
time  to  time  thereafter  and  almost  contin- 
uously was  seen  In  possession  of  and  had  it 
up  to  within  one  or  two  days  before  he  was 
killed.  There  was  no  error  in  admitting  this 
testimony  over  the  objections  that  were 
made. 

Appellant's  tenth  ground  of  his  motion  for 
new  trial  in  the  court  below  is  as  follows: 
"The  defendant  excepts  to  paragraphs  8,  9, 
10,  and  11  of  the  charge  by  the  court  herein, 
and  for  said  exceptions  says  that  same  Is  not 
warranted,  In  this:  That  the  said  defendant 
was  not  charged  with  robbery,  but  with  mur- 
der of  one  Sing  Lee,  and  that  the  charge  by 
the  court  upon  robbery  and  as  specified  by 
the  court  in  said  paragraphs  Is  unwarrant- 
ed." We  have  given  above  In  effect  what  the 
todictment  charged.  The  evidence  In  our 
opinion  clearly  established  that  the  China- 
man was  murdered  in  the  perpetration  of 
robbery.  The  complaint  of  this  charge  does 
not  point  out  any  defect  in  the  charge  as  giv- 
en which  is  on  the  subject  of  robbery,  but 
it  seems  that  his  complaint  is  that  nothing 
should  have  been  given  on  the  subject  of 
robbery  at  all.  The  charge  of  the  court  by 
these  paragraphs  objected  to  correctly  de- 
fines robbery,  and  tells  the  Jury  that.  If  mur- 
der Is  committed  In  the  perpetration  of  rob< 
bery.  It  Is  murder  In  the  first  degree.  Then 
tells  them  that  the  punishment  for  murder 
In  the  first  degree  Is  death  or  confinement  In 
the  penitentiary  for  life.  Then  in  an  apt 
charge,  which  is  clear  and  full,  submits  to  the 
Jury  if  they  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  appellant  killed 
the  Chinaman  In  the  manner  and  way  charg- 
ed In  the  Indlctmrat  and  that  it  was  done  In 
the  perpetration  or  attempted  perpetration  of 
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robbery,  and  all  of  the  other  elements  neces- 
sary for  a  couviction  were  submitted,  then 
they  would  find  defendant  guilty,  and  assess 
his  punishment  at  death  or  confinement  in 
the  penitentiary  for  life.  It  is  our  opinion 
that  it  was  essential  that  such  charge  should 
have  been  given  to  the  jury  in  this  case,  and 
that  there  was  no  error  therein  In  giving  it 

We  thinlc  it  unnecessary  to  discuss  special- 
ly the  other  assignments  of  error  or  bills  of 
exception.  As  stated  above,  it  was  unneces- 
sary for  U8  to  have  considered  any  of  them  In 
the  state  of  the  record,  but  we  have  done  so, 
and  it  is  our  opinion  that  none  of  them  point 
out  any  reversible  error  in  this  case. 

We  therefore  affirm  the  Judgment  in  all 
things. 


YOUNG  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  8, 

1911.    Rehearing  Denied  March  1,  1011.) 

1.  Cbiminai.  Law  (8  1092*)— Appeal  and  Er- 
BOB— Statement  or  Facts  and  Bill  of  Ex- 
ceptions—Approval  AND  Verification. 

A  statement  of  facts  and  bill  of  exceptions, 
not  approved  and  verified  by  the  county  judge 
who  beard  the  cause,  is  invalid  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |  2836;  Dec.  Dig.  |  1092.*] 

2.  Physicians  and  Surgeons  (|  6*)— Pbao- 
TiciNG  Without  Authority— indictment— 
Sufficiency. 

Under  Acts  30th  Leg.  c  123,  |  4,  and  sub- 
division 2  of  section  13,  defining  and  regulating 
the  practice  of  medicine,  an  indictment  charging 
the  defendant  with  unlawfully  practicing  medi- 
cine, without  having  properly  registered  nis  au- 
thority for  so  doing,  and  treating  and  offering 
to  treat  physical  disease  and  disorder,  and  mak- 
ing a  charge  therefor,  is  sufficient. 

[Ed.  Note. — For  other  cases,  see  PhyEncians 
and  Surgeons,  Cent.  Dig.  i  9 ;   Dec.  Dig.  i  6.*] 

3.  Criminal  Law  ({  1144*)— Appeal  and  Eb- 
BOB— Statement  ojt  Facts— Pbesumptions 
in  Absence  or. 

In  the  absence  of  a  statement  of  facts,  if 
the  charge  of  the  court  is  applicable  to  any 
state  of  facts  that  might  be  proven  under  the 
allegations,  the  Supreme  Court  will  assume  that 
the  county  court  properly  submitted  the  law  of 
the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  3082 ;   Dec.  Dig.  S  1144.*] 

Apx)eal  from  Cooke  County  Court;  C.  R. 
Fearman,  Judge. 

Henry  Young  was  indicted  for  unlawfully 
practicing  medicine,  and  he  appeals.  Af- 
firmed. 

See,  also,  128  S.  W.  1103. 

Henry  Young,  pro  se.  C  E.  Lane,  Asst 
Atty.  Gen.,  for  the  State. 

HARPER,  J.  The  appellant  was  indicted 
by  the  grand  Jury  of  Cooke  county  for  un- 
lawfully practicing  medicine,  without  having 
properly  registered  his  authority  for  so  do- 
ing, and  treating  and  ofTering  to  treat  physi- 
cal disease  and  disorder,  and  making  a 
charge  therefor.    The  cause  was  transferred 


to  the  county  conrt,  and  upon  a  trial  he  was 
adjudged  guilty,  and  his  punishment  assessed 
at  a  fine  of  $200  and  60  days'  confinement  hi 
Jail. 

1.  The  Assistant  Attorney  General  files  a 
motion  to  strike  out  the  statement  of  facts 
and  bills  of  exceptions  herein  filed,  becanse 
they,  nor  either  of  them,  are  not  approved 
and  verified  by  the  county  Judge.  To  be  of 
any  validity  whatever,  the  statement  of  facts 
and  bills  of  exceptions  must  be  approved  and 
signed  by  the  Jndge.  Lawrence  t.  State,  7 
Tex.  App.  192;  Bennett  v.  State,  16  Tex. 
Appi,  236;  Johnson  v.  State,  29  Tex.  tt2; 
Moss  V.  State,  39  Tex.  Cr.  R.  8,  43  S.  W. 
983,  44  S.  W.  832 ;  Rushing  y.  State,  25  Tex. 
App.  607,  8  S.  W.  807. 

2.  The  Indictment  is  valid,  and  charges  an 
offense  against  the  laws  of  this  state,  under 
section  4,  and  subdivision  2  of  section  13,  of 
chapter  123  of  the  Acts  of  the  Thirtieth  Leg- 
islature, an  act  to  define  and  regulate  the 
practice  of  medicine,  and,  the  indictment  be- 
ing valid,  in  the  absence  .of  a  statement  of 
facts,  if  the  charge  of  the  court  is  applicable 
to  any  state  of  facts  that  might  be  proven 
under  the  allegations,  this  court  will  assume 
that  the  county  court  properly  submitted  to 
the  Jury  the  law  of  the  case.  Wright  v. 
State,  37  Tex.  Cr.  B.  146,  38  S.  W.  1004; 
Jones  v.  State,  84  Tex.  Cr.  R.  642,  31  S.  W. 
044. 

The  Judgment  is  afllrmed. 


MISSOURI,  K.  &  T.  RY.  CO.  OP  TEXAS  t. 

GROSECLOSK.t 

(Court  of  Civil  Appeals  of  Texas.     Jan.  21, 

1911.    Rehearing  Denied  Feb.  11,  1911.) 

1.  Abatement  and  Revival  (|  54*)— Actions 
Surviving— Injuby  to  Reputation. 

Rev.  St.  1895,  art.  3353a,  provides  that 
causes  of  action  for  injuries,  not  resulting  in 
death,  whether  to  the  health,  reputation,  or 
person  of  the  injured  party,  shall  not  abate  by 
his  death,  but  shall  survive  in  favor  of  his 
heirs  and  legal  representatives.  The  statute 
authorized  actions  for  personal  injuries  result- 
ing in  death  to  be  prosecuted  by  the  surviviag 
wife  and  children.  Beld,  that  the  statute  su- 
thorized  a  lecoveir  of  all  damages  which  the 
injured  party,  if  living,  could  recover,  so  Uiat 
the  widow  and  children  of  one  malicioosly  pros- 
ecuted could  recover  damages  for  injury  to  bis 
feelings,  etc,  as  well  as  to  his  reputation. 

[EM.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {  270;  Dec  Dig.  § 
64.*] 

2.  Husband  and  Wife  (|  278*) — Community 
Property- Rights  or  Subvivob— Actions- 
Pleading. 

Since  damages  for  injury  to  the  husband's 
reputation  and  tor  mental  anguish  sufFered  by 
the  malicious  prosecution  of  a  criminal  charge 
were  community  property,  a  right  of  action 
therefor  survived  to  her  as  communis  property 
on  her  husband's  death,  and  hence  the  petition 
in  her  action  for  such  damages  need  not  allege 
that  there  was  no  administration  on  her  hus- 
band's estate,  and  no  necessity  for  any. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  273.*] 


*For  otber  eases  se*  sam*  topic  and  saetloa  NUMBER  In  De<>.  Dig.  *  Am.  Dig.  K«y  No.  Sarlas  *  Rep'r  Indaxa 

t  Writ  of  error  denied  by  Supreme  Court. 
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3.  APPEAX     and    EBROB    ({    103C*)— HAUtLESS 

£BiiOB — Pasties. 

While  the  widow  could  have  sued  alone  as 
commanity  aurviTor  to  recover  for  injury  to  her 
husband's  reputation  and  feelings  by  a  mali- 
cious prosecution  against  him.  it  was  not  rever- 
sible error  to  allow  the  children  to  prosecute 
the  action  with  her. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  IS  4069-4074;  Dec.  Dig.  i 
1036.*] 

4.  Husband  and  Wire  (8  273*)— Community 
Pkopebty— Actions— Damages. 

In  an  action  by  the  surviving  wife  and 
children  for  damages  to  the  husband's  reputa- 
tion, and  for  injury  to  his  feelings  by  the  ma- 
licious institution  of  a  criminal  charge  against 
him,  plaintiffs  could  not  recover  damages  suffer- 
fd  by  themselves,  bat  only  those  accruing  to 
decedent. 

[E2d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  {  273.*] 

5.  Appeal  and   Ebrob  (|  1053*)— Habmless 
Ebbob— Damages. 

Any  error  in  an  action  by  the  widow  and 
chOdren  for  damages  for  injury  to  the  husband's 
reputation  and  feelings,  etc.,  by  the  malicions 
institution  of  a  criminal  charge,  in  overruling 
objections  to  evidence  as  to  damages  suffered  by 
plaintiffs,  could  not  have  injured  defendant, 
where  the  court  withdrew  the  question  of  such 
damages  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  4178-4184;  Dec.  Dig.  § 
1053;*   Trial,  Cent.  Dig.  {  977.] 

6.  Evidence  (8  317*)— Heabsat. 

Evidence  in  an  action  for  malicious  pros- 
ecution by  causing  plaintiff's  arrest  for  embez- 
zlement that  W.,  defendant's  special  agent,  told 
witness  that  he  had  given  the  matter  of  the  em- 
bezzlement as  thorough  investigation  as  he 
could  and  felt  justified  in  arresting  plaintiff, 
was  properly  excluded  as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |8  1174-1192;    Dec.  Dig.  8  317.*] 

7.  Witnesses  (8  286*)— Examination— Redi- 
bect  Examination. 

Where  defendant  attempted  to  show  on 
cross-examination  that  plaintiff  was  a  regular 
gambler,  and  that  no  one  but  regular  gamblers 
played  at  the  place  where  he  bad  been  caught 
playing,  the  witness  could  testify,  on  redirect 
examination,  that  some  of  the  Ixst  men  of  the 
town  had  been  caught  playing  poker  as  plain- 
tiff was. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  8  286.*] 

8.  Malicious  Pboskcution  (8  60*)— Actions 
— ^Admission  or  Evidence. 

In  an  action  for  malicious  prosecution  by 
arresting  plaintiff,  the  agent  of  defendant  rail- 
road company,  on  the  diarge  of  embezzlement 
of  funds  under  the  pretense  that  he  had  been 
robbed,  testimony  by  the  city  marshal  that  he 
learned  from  plaintiff  and  others  in  less  than 
15  minutes  after  the  alleged  robbery  that  two 
men  had  robbed  the  safe,  held  plaintiff  up  and 
taken  the  money,  and  that  others  had  seen  two 
men  near  the  place  of  the  robbery,  was  admis- 
sible in  evidence  to  support  plaintitTs  claim 
that  defendant's  agent  had  not  communicated 
all  of  the  facts  to  the  county  attorney  in  pro- 
curing plaintiffs  arrest;  it  appearing  that  de- 
fendants agent  had  not  informed  the  county 
attorney  of  such  facts. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  |8  138-145;  Dec.  Dig. 
f  flO.*] 

9.  Evidence  (8  123*)— Res  Gest^b. 

In  an  action  for  malicious  prosecution  by 
procuring  the  arrest  of  plaintiff,  the  agent  of 


defendant  railroad  company,  on  the  charge  of 
embezzling  monpy  under  the  pretense  that  he 
bad  been  robbed,  testimony  was  admissible  as 
part  of  the  res  zests  that  less  than  10  minutes 
after  the  alleged  robbery  plaintiff  met  witness 
near  the  depot  and  told  him  that  he  had  been 
robbed,  and  asked  him  to  go  to  the  depot  and 
stay  until  plaintiff  could  get  an  officer. 

[Eld.  Note.— For  other  cases,  see  EJvidence, 
Cent.  Dig.  88  3S1-3Q8:  Dec  Dig.  8  123.*] 

10.  Malicious  Prosecution  (8  72*)— Actions 
— instbuotions. 

In  an  action  for  malicious  prosecution 
by  causing  plaintiff's  arrest  for  embezzlement, 
the  court  instructed  that  if  the  county  attor- 
ney advised  or  caused  defendant's  agent  to 
make  a  complaint,  but  that  such  agent  induc- 
ed him  to  do  so  by  false  representations,  or 
by  failing  to  lay  before  him  a  full  and  fair 
statement  of  the  facts  known  to  such  agent, 
and  the  complaint  was  made  and  the  prosecu- 
tion instituted  without  probable  cause  and  with 
legal  malice,  as  defined,  and  the  charge  of  em- 
bezzlement was  in  fact  false,  the  jury  should 
find  for  plaintiff.  Held,  that  the  instruction 
was  correct. 

[B)d.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Gent.  Dig.  88  168-173;  Dec.  Dig. 
8  72.*] 

11.  Husband  and  Wife  (8  273*)— Actions— 
I  NSTBucTioNs— Conflicting  Instbuctions 
—Damages. 

In  an  action  for  damans  by  a  widow  and 
children  for  maliciously  having  the  husband  and 
father  arrested  for  embezzlement,  the  court 
charged  that,  in  assessing  plaintiffs'  damages, 
the  :jury  should  not  consider  mental  anguish  or 
humiliation  suffered  by  plaintiffSj  but  only  dam- 
ages sustained  by  decedent  during  bis  lifetime 
as  claimed  in  the  petition,  and  that  any  claim 
for  damages  other  than  those  sustained  b^  de- 
cedent was  thereby  withdrawn  from  the  jury's 
consideration.  The  court  also  instructed  in  its 
general  charge  that,  upon  finding  for  plaintiffs. 
the  jury  should  allow  them  such  sunt  as  would 
now,  in  cash,  reasonably  compensate  them  for 
the  injuries,  if  any,  sustained  by  decedent,  con- 
sidering any  ^loss  of  time  directly  resulting  from' 
the  prosecution  of  him  and  the  injury  to  his 
feelings  and  reputation,  if  any,  resulting  direct- 
ly from  the  prosecution  and  arrest.  Held,  that 
the  first  charge  did  not  conflict  with  the  general 
charge. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  I  278.*] 

12.  Tbial  (8  260*)—lNSTBUCTioNs— Requests. 

Special  charges  requested  were  properly  re- 
fused where  they  were  fully  covered  by  the  gen- 
eral charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  651-650;  Dec.  Dig.  8  2C0.*] 

13.  Husband  and  Wife  (8  273*)— Communi- 
TT  Propebtt. 

Since  damages  recovered  by  the  widow  and 
children  for  maliciously  instituting  a  criminal 
prosecution  against  the  husband  and  father  are 
community  property,  the  law  of  apportionment 
of  damages  between  children  does  not  apply,  so 
that  damages  recovered  will  be  equally  divided 
between  the  widow  and  children. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  8  273.*] 

Appeal  from  District  Court,  Hunt  County ; 
R.  L.  Porter,  Judge. 

Action  by  W.  M.  Groseclose,  revived  after 
his  death  by  Susie  O.  Groseclose  and  others, 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.     Reversed 
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and  remanded,  tinless  plaintiffs  consent  to  a. 
reduction  of  the  recovery. 

See,  also,  110  S.  W.  477. 

Coke,  Miller  &  (Doke  and  Templeton,  Crad- 
dock,  Crosby  &  Dlnsmore,  for  appellant.  Ev- 
ans &  Mltcbell,  for  appellee. 

RAINBT,  C.  J.  W.  M.  Groseclose  sned  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas,  P.  M.  Warden,  and  J.  F.  Penn  for 
malldouB  prosecution.  The  suit  was  dis- 
missed as  to  Warden  and  Penn.  A  trial  was 
had  on  February  21,  1907,  and  judgment  ren- 
dered against  the  railway  company  for  $4,- 
500.  An  appeal  was  taken,  and  the  Judg- 
ment was  reversed  and  remanded  by  the  ap- 
pellate court  on  April  80,  1908.  WhUe  the 
case  was  pending  on  appeal.  In  February, 
1908,  W.  M.  Groseclose  died.  The  mandate 
was  returned  December  22,  1908,  to  the  dis- 
trict court  At  the  first  term  thereafter  the 
death  of  W.  M.  Groseclose  was  suggested, 
and  the  cause  continued  to  make  parties  to 
the  suit.  On  May  28,  1909,  Mrs.  Susie  O. 
Groseclose,  as  wife  of  W.  M.  Groseclose  and 
as  next  friend  for  three  of  their  children, 
minors,  and  P.  M.  Groseclose  and  Louise 
Groseclose,  children  and  adults,  filed  their 
petition,  and  alleged  that  "plaintiffs  here 
now  seek  to  prosecute  this  suit  as  survivors, 
being  the  heirs,  legal  representatives,  and 
surviving  wife  and  children  of  the  said  W. 
M.  Groseclose,  the  cause  surviving  to  them, 
as  claimed  and  set  up  in  this  original  peti- 
tion, above  set  forth." 

The  petition  aUeged,  in  effect:  That  W.  M. 
Groseclose,  through  the  procurement  of  Penn 
and  Warden,  was  without  probable  cause 
charged  with  embezzlement  of  money  from 
the  railway  company.  That  he  was  arrested 
on  said  charge,  and  detained  overnight  and 
until  he  could  make  bond  and  be  released 
thereon.  That  Penn  and  Warden  were  In 
the  employment  of  the  railway  company  as 
special  agents,  and  were  fully  empowered 
and  authorized  by  the  railway  company  to 
make  Investigations  and  to  institute  or  cause 
to  be  Instituted  suits,  both  of  a  civil  and 
criminal  nature,  as  by  them  might  be  deem- 
ed for  the  protection  of  appellant's  property, 
or  for  the  prosecution  of  any  person  who 
may  have  been  guilty  of  theft  or  embezzle- 
ment. That  Groseclose  was  46  years  of  age, 
of  good  character  and  reputation.  That  he 
was  not  guilty,  and  his  reputation  for  hon- 
esty was  ruined,  whereby  he  could  not  pro- 
cure employment,  and  for  the  balance  of  his 
life  he  suffered  great  physical  and  mental 
pain,  anguish  of  mind,  humiliation,  and  dis- 
tress caused  by  the  malicious  prosecution. 
Defendant  railway  company  answered  by 
special  and  general  demurrers,  the  general 
issue,  and  plea  in  abatement  as  to  the  right 
of  the  wife  and  children  to  sue,  which  latter 
plea  was  overruled.  A  trial  resulted  In  a 
verdict  for  the  plaintiffs  in  the  sum  of  fl4,- 
000,  which  was  apportioned  by  the  Jury  as 


follows:  To  the  wife,  HOOO,  to  Jim  Tom 
Groseclose,  $1,000,  to  Willie  RusseU  Grose- 
close, Henry  Clay,  Grace,  and  Ina  Grose- 
close, eadi  $2,000,  and  to  P.  M.  and  Louise 
Groseclose,  each  $500,  and  Judgment  entered 
accordingly — ^from  which  the  railway  com- 
pany prosecutes  this  appeal. 

Appellant's  first  assignment  of  error  is: 
"The  court  erred  in  overruling  and  in  not 
sustaining  the  defendant's  plea  in  abatement 
filed  herein  on  October  4,  1909,  wherein  It 
prayed  that  the  cause  of  action  set  up  in  the 
platatiffs  amended  petition  be  abated,  and. 
In  the  alternative,  that,  if  the  whole  of  said 
cause  and  causes  of  action  be  not  abated, 
then  that  all  the  causes  of  action  set  out  in 
the  said  petition  except  that  for  injury  to 
the  reputation  of  W.  M.  Groseclose  be  abated, 
all  as  set  forth  fully  and  at  large  In  defend- 
ant's bill  of  exceptions  No.  1,  which  is  here 
referred  to  and  made  part  hereof,  because: 
(1)  All  of  the  said  causes  of  action  which  the 
said  W.  M.  Groseclose  in  his  lifetime  had, 
if  any,  as  set  out  in  the  amended  original 
petition  of  Susie  O.  Groseclose  and  others. 
did  not  survive  upon  the  death  of  the  said 
W.  M.  Groseclose,  but  the  same  abated.  (2) 
If  all  the  said  causes  of  action  which  the 
said  W.  M.  Groseclose  had,  if  any,  did  not 
abate  upon  his  death,  then  all  of  the  said 
causes  of  action  so  set  out  in  the  said  amend- 
ed petition,  except  that  for  injury  to  the 
reputation  of  the  said  W.  M.  Groseclose,  did 
abate  upon  the  death  of  the  said  W.  M. 
Grosedose."  Appellant's  contention  is:  "All 
of  the  causes  of  action  which  the  deceased, 
W.  H.  Groseclose,  had  in  his  lifetime,  except 
that  for  Injury  to  the  reputation  of  the  said 
W.  M.  Groseclose,  abated  upon  his  death,  and 
the  court  erred  In  not  sustaining  the  plea  in 
abatement  to  all  such  causes  of  action  other 
than  that  for  injury  to  the  reputation  of  said 
deceased."  There  was  no  error  in  not  sus- 
taining appellant's  plea  In  abatement.  Arti- 
cle 3363a,  Rev.  St  1885,  provides:  "Causes 
of  action  upon  which  suit  has  been  or  ma; 
hereafter  be  brought  by  the  injured  party 
for  personal  injuries  other  than  those  re- 
sulting in  death,  whether  such  injuries  be 
to  the  health  or  to  the  reputation  or  to  the 
person  of  the  injured  party  shall  not  abate 
by  reason  of  his  death,  nor  by  reason  of  the 
death  of  the  person  against  whom  such  cause 
of  action  shall  have  accrued ;  but  in  case  of 
the  death  of  either  or  both,  such  cause  of 
action  shall  survive  to  and  in  favor  of  the 
heirs  and  legal  representatives  of  such  injur- 
ed party  and  against  the  person,  receiver  or 
cori>oration  liable  for  such  injuries  and  bis 
legal  representatives ;  and  so  surviving  such 
cause  may  be  hereafter  prosecuted  in  like 
manner  and  with  like  legal  effect  as  would  a 
cause  of  action  for  injuries  to  personal  prop- 
erty." When  this  law  was  enacted,  the  stat- 
ute authorized  actions  for  i>ersonal  injuries 
resulting  In  death  by  surviving  wife  and 
children;     hence  the  exclusion  of    acUoos 
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"other  than  those  resnlttng  In  death"  by  the 
article  heretofore  mentioned.  Said  article 
embraces  all  actions  for  personal  Injuries 
other  than  those  resulting  in  death,  and  we 
think  It  anthorlzea  the  survivors  to  recover 
all  damages  which  the  Injured  party,  If 
living,  would  be  entitled  to,  and  the  sur- 
vivors are  not  limited  to  injury  to  the  repu- 
tation, as  claimed  by  appelant. 

The  second,  third,  fourth,  and  fifth  as- 
signments of  error  complain  of  the  court  In 
not  sustaining  general  and  special  demurrers 
which  attack  the  legal  right  of  plaintiffs  to 
maintain  this  suit  The  first  proposition 
made  is  the  overruling  of  a  general  demur- 
rer is  error  because  the  petition  does  not  al- 
lege there  was  no  administration  on  the  es- 
tate of  W.  M.  Groseclose,  deceased,  and  no 
necessity  therefor.  The  damages  sought  to 
be  recovered,  if  any,  were  community  prop- 
erty of  W.  M.  Groseclose  and  his  wife.  The 
wife  having  an  Interest  In  such  cause  of  ac- 
tion. It  survived  to  her  as  community  prop- 
erty, and,  having  an  Interest  therein,  she  was 
entitled  to  maintain  the  suit,  and  It  was  not 
necessary  to  allege  there  was  no  administra- 
tion on  the  estate  of  W.  M.  Groseclose,  nor  ne- 
cessity for  any.  Telegraph  Co.  v.  Kerr,  4  Tex. 
Civ.  App.  280,  23  S.  W.  564.  The  other  prop- 
osition is  that  the  children  named  In  the  pe- 
tition were  neither  necessary  nor  proper  par- 
ties to  this  suit.  While  we  are  of  the  opin- 
ion that  the  wife  could  have  maintained  this 
suit  alone,  a»  community  survivor,  and  re- 
covered all  the  damages  accrued,  yet  allow- 
ing the  children  to  prosecute  with  her  as 
plalntUTs  was  not  such  error  as  will  cause  a 
reversal  of  the  case.  E^ulkenbury  t.  Wells, 
28  Tex.  Civ.  App.  621,  68  S.  W.  327;  Railway 
Co.  V.  Carwlle,  28  Tex.  Civ.  App.  208,  67  S. 
W.  160.  The  foregoing  propositions  were 
presented  by  both  general  and  special  ex- 
ceptions, but  we  are  of  the  opinion  the  court 
did  not  err  in  overruling  them. 

The  sixth,  seventh,  eighth,  and  ninth  as- 
signments of  error  complain  of  the  overrul- 
ing of  exceptions  that  were  directed  to  dam- 
ages that  plaintiffs  alleged  were  suffered  by 
them,  and  did  not  accrue  solely  to  W.  M. 
Groseclose.  These  exceptions  should  have 
been  sustained,  but  the  court  did  not  submit 
them  to  the  Jury,  and  did  directly  withdraw 
them  from  their  consideration,  and  no  in- 
jury resulted  to  appellant  thereby.  Rail- 
way Co.  V.  Trump,  42  Tex.  Civ.  App.  636,  94 
8.  W.  903,  98  S.  W.  1101;  Railway  Co.  v. 
Terhune.  94  S.  W.  381. 

There  is  no  reversible  error  in  the  action 
of  the  court  in  overruling  the  exceptions  as 
complained  of  in  the  tenth,  eleventh,  twelfth, 
and  thirteenth  assignments  of  error,  as  the 
court  only  submitted  as  a  basis  for  recovery 
such  damages  as  were  suffered  by  W.  M. 
Groseclose  and  for  which  he  was  entitled  to 
recover,  had  he  lived. 

Complaint  Is  made  to  the  ruling  of  the 
court  In  not  admitting  the  following  testi- 


mony of  J.  F.  Penn,  viz.:  "Todd  Warden 
told  me  that  he  had  given  the  matter  as  thor- 
ough investigation  as  he  could,  and  felt  per- 
fectly Justified  in  arresting  the  plaintiff, 
Groseclose,  *  •  *  and,  after  getting  the 
condition  of  the  station  records  from  the  au- 
ditors and  finding  it  in  very  bad  condition, 
Todd  Warden  wanted  to  arrest  the  agent, 
Groseclose,  for  robbing  himself."  The  objec- 
tion to  this  testimony  was  that  it  was  hear- 
say, and  therefore  not  legitimate.  The  rec- 
ord shows  that  the  latter  part  of  the  testi- 
mony, to  wit,  "after  getting  the  condition  of 
the  station  records  from  the  auditors  and 
finding  it  in  very  bad  condition,  Todd  War- 
den wanted  to  arrest  the  ag«it,  Groseclose, 
for  robbing  himself,"  was  admitted.  The  rec- 
ord also  shows  that  Todd  Warden  was  pres- 
ent at  the  trial  and  testified.  We  think  the 
testimony  was  hearsay  and  subject  to  the 
objection  urged,  and  was  properly  excluded. 
Objection  was  made  to  the  testimony  of 
Sam  Harris,  city  marshal  of  Farmersville, 
on  redirect  examination,  to  the  effect  that 
some  of  the  best  men  of  Farmersville  had 
been  caught  playing  cards  and  poker.  This 
was  in  answer  to  a  question  by  appellee's 
counsel:  "Is  it  not  true  that  a  great  many 
of  the  business  men  in  Farmersville  did  the 
kind  of  gaming  Groseclose  did  in  the  two 
cases  that  he  was  guilty  of  gaming  in  that 
town?"  On  cross-examination  defendant's 
counsel  had  attempted  to  prove  that  Grose- 
close was  a  regular  gambler,  and  that  no  one 
but  a  regular  gambler  played  at  the  places 
where  he  was  caught,  and  said  testimony 
was  admitted  to  rebut  defendant's  theory 
that  Groseclose  was  a  regular  gambler.  The 
tendency  of  the  testimony  to  rebut  the  theory 
of  defendant  that  Groseclose  was  a  regular 
gambler  was  slight,  but  we  are  inclined  to 
think  it  was  admissible,  to  be  weighed  by  the 
jury  for  what  it  was  worth.  The  witness 
Sam  Harris  was  asked  by  plaintUTs  counsel, 
in  reference  to  the  robbery  of  W.  M.  Grose- 
close, in  substance,  what  he  had  learned  with 
reference  to  two  men  being  seen  in  that 
neighborhood.  He  answered:  "I  learned 
there  were  two  men  robbed  the  safe,  held 
Mr.  Groseclose  up,  and  got  off  with,  the 
money."  Also:  "I  learned  that  Mr.  Smith 
had  seen  two  men  there  or  near  there,"  and 
"I  also  learned  from  Mr.  Stamford,  be  said 
he  met  two  men  on  the  road  from  the  flour 
mill  going  from  the  west  and  coming  east" 
This  testimony  was  objected  to  on  the  ground 
that  it  was  hearsay,  immaterial,  irrelevant, 
and  prejudicial.  A  bill  of  exception  was  tak- 
en, to  which  the  court  appended  the  follow- 
ing: "This  bill  is  approved  with  this  ex- 
planation: The  facts  that  Harris  learned 
were  from  W.  M.  Groseclose  in  less  than  15 
minutes  after  the  robbery,  and  as  to  what 
he  learned  from  other  parties  was  at  the 
same  time  and  place,  and  it  was  not  intend- 
ed by  this  evidence  to  prove  these  facts,  but 
in  order  to  show  that  Harris  subsequently 


Digitized  by 


GooqIc 


740 


134  SOUTHWESTERN  BEPOUTEB 


CTex. 


informed  the  special  agent  of  tbe  defendant, 
nnd  was  all  admissible  in  support  of  plain- 
tiff's allegation  tliat  tbe  defendant  failed  to 
place  before  the  officers  all  that  it  knew,  or 
a  fair  statement  of  what  it  knew,  as  to 
whether  two  strangers  or  W.  M.  Groseclose 
robbed  the  safe."  W.  M.  Groseclose  was  ap- 
pellant's agent  at  FarmersTille,  and  claimed 
to  have  been  robbed  one  night  by  two  men 
of  $700  or  $800  while  at  work  in  the  depot. 
The  defendant's  theory  was  that  tbe  claim 
of  Groseclose  tbat  he  had  been  robbed  was 
false,  and  that  he  had  appropriated  the  mon- 
ey to  his  own  use,  Harris  bad  previously 
testified,  in  substance,  that  be  learned  of  the 
robbery  between  8  and  9  o'clock,  and  went 
immediately  to  the  depot.  Stamford  and 
other  parties  were  there,  and  Groseclose  in- 
formed him  of  tbe  two  men  doing  the  rob- 
bery. He  then  investigated  the  matter,  and 
learned  from  Stamford  and  Smith  what  he 
stated  as  above  about  the  two  men,  and  told 
Penn  all  about  what  he  had  learned  before 
tbe  charge  against  Groseclose  was  made. 
The  testimony  complained  of  was  to  show 
defendant's  agents  had  been  Informed  as  to 
these  circumstances  as  to  the  robbery  before 
the  cluirge  of  embezzlement  was  made,  and 
bore  on  the  claim  of  plaintiffs  that  defend- 
ant's agents  had  not  communicated  all  the 
facts  to  tbe  county  attorney  In  procuring 
the  complaint  made  against  Groseclose.  This 
being  the  object  of  the  testimony,  we  think 
it  was  admissible. 

What  is  here  said  also  applies  to  the  eight- 
eenth assignment  of  error. 

The  nineteenth  assignment  of  error  is: 
"The  court  erred  in  admitting  In  evidence 
over  the  objections  of  the  defendant  the  tes- 
timony of  the  plaintiffs'  witness  Ed  Stam- 
ford, to  the  effect  that  W.  M.  Groseclose, 
when  he  met  him  east  of  the  deiiot  after 
the  alleged  robbery,  told  him  that  he  had 
been  robbed,  and  also  to  go  to  the  depot  and 
stay  there  until  he  could  get  an  officer,  be- 
cause the  said  evidence  was  hearsay,  self- 
serving,  immaterial,  and  irrelevant  as  set 
forth  at  large  in  the  defendant's  bill  of  ex- 
ceptions No.  0,  which  is  here  referred  to  and 
made  part  hereof."  The  bill  of  exceptions, 
omitting  tbe  heading  and  the  signature  of 
the  attorneys,  Is  as  follows:  "Be  it  remem- 
bered that  on  the  trial  of  the  above  number- 
ed and  entitled  cause,  while  the  plaintiffs' 
witness  Ed  Stamford  was  testifying  on  be- 
half of  plaintiff  on  his  direct  examination, 
having  stated  that  on  the  night  of  the  alleg- 
ed robbery  of  the  depot  at  FarmersviUe  he 
was  walking  down  the  railroad  in  the  direc- 
tion of  tbe  depot,  met  a  couple  of  men,  and, 
continuing  on  his  Journey,  after  passing  them 
some  200  yards,  he  met  W.  M.  Groseclose, 
and  that  at  that  time  Groseclose  was  walk- 
ing pretty  peart,  was  asked  this  question: 
Q.  What,  if  anything,  did  he  (meaning  Grose- 
close) say?  A.  He  asked  me,  says,  'Who  is 
that?'  I  never  spoke  right  straight,  and  he 
said  again.  'Who  is  that?'  and  I  said,  'Ed 


Stamford.'  Whereupon  defendant  by  Its 
counsel  objected  to  the  conversation  between 
Stamford  and  Groseclose  at  that  time  as  be- 
ing hearsay,  immaterial,  and  irrelevant,  and 
self-serving,  which  objections  were  by  the 
court  overruled.  The  defendant  then  and 
there  duly  excepted,  and  the  witness,  con- 
tinuing bis  answer,  said  further:  A.  *  *  * 
He  says,  'Is  that  you,  Mr.  StamfordT  and  I 
says,  'Yes,  sir,'  and  he  says,  'I  have  been 
robbed.'  Said,  'Will  you  go  to  the  depot  and 
stay  there  until  I  get  an  officer?'  And  I  told 
him  I  could,  and  I  walked  as  quick  as  I 
could,  aud,  when  I  got  there,  I  stayed  there 
a  few  minutes,  and  seen  I  did  not  have  any 
business  there,  and  went  on  to  the  section 
bouse.  To  which  action  and  ruling  of  tbe 
court  in  admitting  said  evidence  over  the  ob- 
jections of  the  defendant  the  defendant  then 
and  there  duly  excepted,  and  here  tenders 
this  its  bill  of  exceptions  No.  6,  and  asks 
that  the  same  be  approved  and  filed  as  part 
of  the  record  in  this  cause.  Approved: 
Judge  8th  District  This  bill  is  ap- 
proved with  this  explanation:  It  was  an  is- 
sue in  the  case,  made  by  tbe  defendant,  as 
to  whether  Groseclose  was  guilty  or  inno- 
cent of  the  robliery  while  running  for  tbe 
officers,  and  the  conversation  between  them 
was  in  less  than  10  minutes  after  tbe  rob- 
bery. [Signed]  R.  L.  Porter.  Judge  8th  Dis- 
trict." This  testimony  was  in  point  of  time 
so  Intimately  connected  with  the  transaction 
in  reference  to  the  robbery  that  It  was  a 
part  of  the  res  gestse,  and  therefore  admis- 
sible. 

The  twentieth  assignment  is:  "The  court 
erred  in  its  third  paragraph  of  its  cbarge  to 
the  Jury,  which  is  as  follows:  '(3)  If  yon  be- 
lieve from  the  evidence  that  defendant, 
through  its  representatives,  J.  F.  Penn  and 
F.  M.  Warden,  or  either  of  them,  caused, 
procured,  or  brought  about  tbe  making  of  the 
complaint  against  W.  M.  Groseclose  by  C. 
T.  Warden,  as  complained  of  in  the  petition, 
charging  W.  M.  Groseclose  with  the  offense 
of  embezzlement,  and  you  find  that  W.  M. 
Groseclose  was  thereby  arrested  and  depriv- 
ed of  his  liberty  by  virtue  of  a  warrant  Is- 
sued thereon,  and  you  find  that  he  was  re- 
quired to  enter  into  bond  to  await  the  action 
of  the  grand  Jury  of  Collin  county,  and  you 
further  find  that  W.  M.  Groseclose,  in  pur- 
suance of  the  obligation  of  said  bond,  made 
bis  personal  appearance  before  said  grand 
Jury,  and  that  said  grand  Jury  failed  to  in- 
dict him,  and  he  was  then  and  there  dl^ 
charged,  and  if  you  further  find  that  saM 
prosecution  was  instituted  without  probable 
cause,  as  defined  herein,  and  If  yon  further 
find  that  the  said  J.  F.  Penn  and  F.  M.  War- 
den, or  either  of  them,  in  procuring,  caust- 
ing,  or  bringing  about,  if  they  did,  tbe  In- 
stitution of  said  prosecution,  were  actuated 
by  'malice,'  as  tbat  term  is  defined  in  this 
charge,  and  if  you  further  find  that  the 
charge  of  embezzlement  against  W.  M.  Grose- 
close was,  in  fact,  falser  and  you  further 
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find  that  by  renson  of  said  prosecution,  ar- 
rest, and  Imprisonment  W.  M.  Groseclose  was 
caused  to  suffer  and  sustain  loss  and  injury, 
as  complained  of  and  set  forth  in  tbe  plain- 
tiffs* petition,  then  you  will  find  for  tbe 
plaintiffs.  But,  unless  you  so  believe,  you 
will  find  for  the  defendant"  The  objection 
to  this  charge  is  that  there  is  no  evidence 
that  P.  M.  Warden  either  advised,  caused, 
procured,  or  in  any  manner  brought  about 
the  making  of  said  complaint.  We  do  not 
concur  In  this  contention.  F.  M.  Warden 
and  J.  P.  Penn  were  the  detectives  of  appel- 
lant. Groseclose  had  informed  Warden  of 
the  robbery  and  the  circumstances  thereof. 
Warden  reached  there  Sunday  morning  and 
began  an  investigation.  Penn  reached  there 
on  Monday  morning,  and  after  that  Penn 
was  tbe  leading  spirit  In  the  investigation, 
bat,  considering  all  tbe  facts  and  circum- 
stances connected  with  the  matter,  they  show 
that  Warden  was  co-operating  and  acting 
with  Penn  In  tbe  matter,  and  the  court  was 
authorized  In  giving  the  charge. 

Appellant  complains  of  tbe  following  par- 
agraph of  the  court's  charge,  to  wit:  "But  If 
you  find  that  said  assistant  county  attorney 
advised  or  caused  C.  T.  Warden  to  make  a 
complaint,  and  caused  the  institution  of  said 
prosecution,  but  If  you  further  And  that  said 
agents  and  servants  of  tbe  defendant  induced 
him,  the  said  assistant  county  attorney,  to 
do  so  by  false  representations  to  him,  if 
there  were  any  representations,  and  If  they 
were  false,  or  if  you  find  that  the  said  Penn 
and  P.  M.  Warden,  acting  within  the  scope 
of  their  authority  as  defendant's  agents,  in- 
duced him,  the  assistant  county  attorney,  to 
do  so  by  falling  to  lay  before  him  a  fall  and 
fair  statement  of  all  the  facts  liaowa  to 
them,  and  you  further  find  that  said  com- 
plaint was  made  and  the  prosecution  Insti- 
tuted without  probable  cause  and  with  le- 
gal malice,  as  above  defined,  and  yoa  find 
that  tbe  charge  of  embezzlement  against 
Groseclose  was,  In  fact,  false,  then  you  will 
find  for  the  plaintiffs."  The  court  Instructed 
the  jury,  in  effect,  that,  if  defendant's  agents 
bad  made  to  the  county  attorney  a  full  and 
fair  statement  of  the  facts  and  tbat  said 
coanty  attorney  had  acted  upon  his  own 
judgment  in  causing  the  complaint  to  be 
made  and  was  not  Influenced  so  to  do  by 
Penn  or  Warden,  to  find  for  defendant.  The 
paragraph  complained  of  correctly  presents 
the  law  governing  this  cause.  It  requires  the 
Jary  to  find  the  want  of  probable  cause  and 
the  existence  of  malice,  and  conformed  to 
tbe  law  announced  in  this  case  on  the  former 
appeal  in  an  able  opinion  by  Mr.  Chief  Jus- 
tice Wilson,  reported  In  110  S.  W.  477.  When 
the  charge  of  the  court  Is  considered  as  a 
whole,  it  fully  and  fairly  presented  the  case 
to  the  jury. 

The  following  special  charge  requested  by 
plaintiff  and  given  by  the  court  is  assigned 
as  error,  to  wit:  "You  are  also  Instructed 
that,  if  you  find  for  the  plaintiffs  on  the  is- 


sue submitted  to  you  in  the  charges,  then,  in 
assessing  their  damages,  if  any,  you  will  not 
take  Into  consideration  any  mental  anguish, 
distress  of  mind,  or  humiliation  suffered  by 
either  of  the  plaintiffs  in  this  case,  on  ac- 
count of  the  prosecution,  but  they  can  re- 
cover only,  if  at  all,  damages  sustained  by 
W.  M.  Groseclose  in  his  lifetime,  as  claimed 
and  set  forth  in  the  petition,  and  any  allega- 
tions in  the  petition  filed  by  plaintiffs,  setting 
forth  a  daim  for  damages  to  themselves 
other  than  those  sustained  by  W.  M.  Grose- 
close In  his  lifetime,  are  hereby  withdrawn 
from  your  consideration."  Tbe  criticism  of 
this  charge  is  that  it  is  contradictory  of  and 
in  conflict  with  the  court's  main  charge,  in 
that  it  authorizes  the  jury  to  consider  ele- 
ments of  damage  which  are  not  legal  ele- 
ments of  damage.  The  court  In  its  general 
charge  instructed  the  jury  that:  "If  you  find 
for  the  plaintiffs,  you  will  allow  them  such 
sum  as  will  now,  in  cash,  reasonably  com- 
pensate them  for  the  injuries.  If  any,  he,  the 
said  W.  M.  Groseclose,  sustained,  taking  in- 
to consideration  the  loss  of  time.  If  any,  be 
sustained  from  the  19th  day  of  December, 
1905,  to  tbe  date  of  bis  death  in  January, 
1908,  which  you  may  find  was  the  direct  and 
proximate  result  of  said  prosecution,  if  it 
was,  and  the  injury,  if  any,  to  bis  feelings, 
name,  fame,  and  reputation  thnt  he  sustain- 
ed, if  he  did,  as  a  direct  and  proximate  re- 
sult of  said  prosecution,  arrest,  and  impris- 
onment." Tbe  special  charge  did  not  con- 
flict with  tbe  general  charge.  It  limits  a 
recovery  to  the  "damages  sustained  by  W. 
M.  Groseclose  in  his  lifetime  as  claimed  and 
set  forth  In  the  petition,"  and  excludes  all 
damages  to  plaintiffs  other  than  those  sus- 
tained by  W.  M.  Groseclose.  The  charge 
was  more  favorable  to  defendant,  as  it  em- 
phasizes tbe  general  cbarge,  and  tended  to 
impress  the  Jury  with  tbe  proposition  thnt 
damages  other  than  those  sustained  by  W. 
M.  Groseclose  could  be  recovered  by  them. 

The  twenty-fourth  and  twenty-fifth  as- 
signments of  error,  complaining  of  the  refus- 
al of  the  court  to  give  special  charges,  is  not 
tenable,  as  said  charges  were  fully  covered 
by  its  general  cbarge.  Complaint  is  made 
tbat  the  court  erred  in  not  granting  the  mo- 
tion for  a  new  trial,  as  the  verdict  is  not 
supported  by  the  evidence.  There  was  a 
sharp  conflict  In  the  testimony  upon  all  the 
Important  Issues  raised,  and  the  testimony 
is  sucb  tbat  the  jury  would  have  been  justi- 
fied in  finding  for  tbe  defendant,  while,  on 
the  other  hand,  it  was  sufficient  to  support 
a  verdict  for  the  plaintiffs. 

While  we  think  a  verdict  for  plaintiffs  was 
warranted,  we  think  the  verdict  of  $14,000  is 
subject  to  tbe  objection  of  appellant  tbat  it 
is  excessive,  and  should  be  reduced  to  $8,000. 
If  appellees  will  within  16  days  enter  a  re- 
mittitur of  $6,000,  we  will  reform  the  judg- 
ment, and  here  render  a  judgment  for  $4,- 
000  for  Mrs.  Susie  O.  Groseclose  and  |4,000 
for  tbe  children,  to  be  divided  equally  be- 
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tween  them,  as  it  Ib  community  property 
and  tbe  law  of  apportionment  of  damages  be- 
tween children  does  not  apply  In  this  case; 
otherwise  the  judgment  will  be  reversed  and 
cause  remanded. 


LEMONS  ▼.  GUIiF,  O.  &  S.  F.  BY.  OO.t 
(Court  of  CSvll  Appeals  of  Texas.    Jan.  7, 1911. 

Rehearing  Denied  Feb.  25,  1911.) 
Infants  (§  11*)  —  Disabiuties  —  Beuotait- 

PBKSCniPTlONS. 

On  suit  for  personal  injury  during  plain- 
tiff's minority,  inrolving  an  issue  of  hu  ratifi- 
cation of  a  settlement,  an  order  of  the  district 
court,  before  action  brought,  removing  his  dis- 
abilities, is  not  presumptively  regular;  the  or- 
der not  I>eing  conclusive  on  collateral  attack, 
without  evidence  that  the  statutory  steps  have 
been  regularly  taken. 

TEd.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  I  12;    Dec.  Dig.  §  11.*] 

Appeal  from  District  Court,  Parker  Coun- 
ty; J.  W.  Patteriwn,  Judge. 

Action  by  T.  E.  Lemons  against  the  Oulf, 
Colorado  &  Santa  Fi  Bailway  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Stennis  &  Wilson,  for  appellant  H.  C. 
Shropshire,  Terry,  Cavin  &  Mills,  and  C.  E. 
Lee,  for  appellee. 

SPEER,  J.  This  Is  an  action  by  T.  E. 
Lemons  against  the  Oulf,  Colorado  &  Santa 
F6  Bailway  Company  to  recover  $10,000  dam- 
ages for  injuries  resulting  in  the  loss  of  a 
foot  The  accident  occurred  when  plaintiff 
was  a  child  9  years  of  age,  and  he  is  now 
something  more  than  21  years  of  age.  The 
case  is  what  is  commonly  knovra  as  a  "turn- 
table case."  The  defendant  answered,  and 
pleaded,  among  other  things,  a  compromise 
and  settlement  with  plaintiff's  guardian,  and 
that  plaintiff's  disabilities  of  minority  had 
been  removed,  and  he  had  fully  ratified  and 
confirmed  such  settlement  The  plaintiff  al- 
so prayed  for  a  writ  of  certiorari  to  the 
county  court  asking  a  review  of  tbe  orders 
of  that  court  approving  the  settlement  be- 
tween the  guardian  and  tbe  defendant  and 
in  his  brief  as  appellant  herein  he  states 
that  such  suits  were  consolidated  in  the 
district  court  but  we  fall  to  find  any  such 
order  in  the  transcript. 

The  trial  court  gave  the  following  instruc- 
tion: "Gentlemen  of  the  Jury,  in  this  case 
the  undisputed  evidence  shows  that  after 
the  plaintiff  was  hurt  and  injured,  his  fa- 
ther and  said  railway  company  entered  into 
an  agreement  by  which  the  railroad  com- 
pany should  pay  plaintiff  $1,500  for  the  in- 
juries sustained;  and  it  further  shows  that 
after  said  agreement  was  made  the  father  of 
the  plaintiff,  T.  D.  Lemons,  was  appointed 
guardian  of  the  estate  of  said  minor,  and 
that  after  he  was  so  appointed  said  T.  D. 


Lemons  made  application  to  the  coonty  court 
of  Parker  county  to  authorize  and  empower 
him,  as  guardian  of  said  plaintiff,  to  com- 
promise and  settle  plainttfTs  demand  against 
said  raUroad  company,  and  that  the  county 
Judge  authorized  him  so  to  do,  and  that  in 
pursuance  thereof  the  said  sum  of  $1,500 
was  paid  to  said  T.  D.  Lemons,  as  guardian, 
in  settlement  of  said  claim,  and,  further, 
that  a  portion  of  this  money  was  invested  in 
a  tract  of  land,  and  that  the  plaintiff,  with 
full  knowledge  of  all  the  facts  in  connec- 
tion with  said  settlement  and  compromise, 
after  he  had  disabilities  removed,  sold  tbe 
land  which  had  been  so  purchased,  and  ap- 
propriated the  proceeds  thereof  to  bis  own 
use  and  benefit  These  facts  amount  to  a 
ratification  of  the  action  of  his  father  and 
guardian  and  of  the  county  court  in  approv- 
ing said  compromise,  and  he  will  not  now 
be  heard  to  question  their  validity,  and  for 
these  reasons  the  evidence  will  not  support 
a  finding  for  the  plaintiff.  You  will,  there- 
fore, find  for  the  defendants." 

It  is  hardly  fair  to  the  trial  court  to  dis- 
cuss that  branch  of  the  case  which  had  for 
its  object  the  review  of  the  orders  of  the 
county  court  since,  under  the  view  taken 
by  the  district  court,  the  question  of  ratlfl- 
cation  after  the  removal  of  appellant's  disa- 
bilities was  decisive  of  all  others ;  and  eo  it 
would  be  (if  shown).  If  the  court  was  cor- 
rect in  his  assumption  that  appellant's  dis- 
abilities of  minority  had  been  removed,  and 
the  charge  Is  attacked  upon  this  point  Ap- 
pellant testified  in,  a  general  way  that  his 
disabilities  had  been  removed;  that  he 
had  applied  to  the  district  court  of  Parker 
county  for  such  relief  when  he  was  some- 
thing more  than  20  years  of  age.  There 
was  no  evidence,  however,  of  the  nature  of 
the  proceeding  for  the  removal  of  his  dis- 
abilities, whether  a  petition  was  filed,  notice 
giving  order  made  by  the  Judge,  residence  of 
the  applicant  shown,  or  other  statutory  re- 
quirements met  Appellant  also  testified, 
however,  that  at  the  time  his  disabilities 
were  removed,  and  long  prior  thereto,  he  was 
residing  in  Dallas,  and  not  in  Parker,  coun- 
ty. If  the  order  removing  a  minor's  disa- 
bilities were  an  ordinary  Judgment  of  a 
court  of  general  Jurisdiction,  we  would  be 
Justified,  on  this  collateral  attack.  In  assum- 
ing in  favor  of  its  regularity ;  but  the  rule 
Is  otherwise  in  a  proceeding  like  this. 

In  Brown  v.  Wheelock,  76  Tex.  385,  12  S. 
W.  Ill,  841,  our  Supreme  Court  had  under 
consideration  an  order  of  the  district  court 
upon  an  application  for  the  removal  of  a 
minor's  disabilities.  The  record  consisted, 
first  of  an  entry  appointing  an  attorney  to 
represent  the  applicant  as  guardian  ad  litem, 
and,  next  of  the  final  order  of  emancipation. 
The  only  recitals  In  the  latter  were  that 
tbe  applicant  bis  attorney,  and  the  guardian 
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ad  litem  appeared  and  aonoimced  tbemaelres 
ready  for  trial,  and  tliat  It  appeared  to  the 
court  "that  It  Is  advisable  and  wlU  be  ad- 


those  appearing  from  the  transcript,  were  oral, 
so  that  their  sufficiency  cannot  be.  reviewed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
TantageouB  to  the  minor.  Briscoe  B.  8mlth,jST»  ^'''-  »'«•  ««  869»^705;    Dec.  Dig.  i 


to  have  his  disabilities  as  a  minor  removed." 
The  trial  court  had  instructed  that  the  de- 
cree removing  the  disabilities  of  the  minor 
was  conclaslve.  After  a  learned  review  of 
the  nature  of  the  proceedings,  the  Supreme 
Court  concladed:  "It  follows,  from  what  we 
have  said,  that  we  are  of  opinion  that  no 
presumptions  are  to  be  indulged  in  favor  of 
the  r^rularlty  of  the  order  in  question.  In 
the  language  of  an  eminent  English  Judge: 
'However  high  the  authority  to  whom  a  spe- 
cial statutory  power  is  delegated,  we  must 
take  care  that  in  the  exercise  of  it  the  facts 
giving  Jurisdiction  plainly  appear,  and  that 
the  terms  of  the  statute  are  complied  with. 
This  rule  applies  equally  to  an  order  of  the 
Lord  Chancellor  as  to  any  order  of  petty 
session.'  Coleridge,  J.,  in  Christie  t.  Un- 
■win,  3  Perry  &  D.  208.  We  take  It  the  evi- 
dence upon  which  the  Judge  has  acted  need 
not  be  shown,  when  it  Is  made  to  appear 
that  the  statute  has  been  complied  with,  then 
the  order  should  be  deemed  conclusive.  The 
preliminary  steps  were  not  shown  In  this 
case,  nor  did  they  appear  upon  the  face  of 
the  order.  We  conclude,  therefore,  that  the 
court  erred  in  the  charge  complained  of, 
and  that  for  this  error  the  judgment  should 
be  reversed." 

In  this  state  of  the  evidence  the  trial  court 
was  not  Justified  in  assuming,  as  he  did,  that 
appellant's  disabilities  of  minority  had  been 
lawfully  removed.  On  another  trial,  if  such 
fact  should  be  established,  this  might  ren- 
der unimportant  any  action  of  the  district 
court  in  the  certiorari  proceedings  to  re- 
view the  orders  of  the  county  court.  This 
trial  under  the  statutes  Is  of  course  de 
novo  (Sayles*  Ann.  Civ.  St.  1897,  arts.  2800 
and  339),  and  In  the  absence  of  a  binding 
ratiflcatlon  by  appellant  the  decision  in  the 
district  court  may  be  all-important  But 
since  the  trial  Judge  put  the  peremptory  in- 
struction upon  the  ground  of  ratiflcatlon, 
based  upon  the  removal  of  appellant's  dis- 
abilities as  a  minor,  the  cause  will  be  revers- 
ed, without  discussion  of  other  questions  in 
advance. 

Reversed  and  remanded  for  another  trial. 


LOOMIS  V.  BROADDUS  &  LEAVELIa 

(Court  of  Civil  Appeals  of  Texas.     Jan.  2o, 

1011.    Rehearing  Denied  Feb.  22,  1911.) 

1.  Appeal  and  Bsbob  (i  916*)  —  Presump- 
tions—Pixadinos—Statsubnt  or  Cause  of 
Action— SurnciKNOT. 

Where  plaintiff's  statement  of  cause  of  ac- 
tion in  a  case  originating  in  a  justice's  court  is 
not  incorporated  In  the  record  on  appeal  from 
the  connty  court,  the  Court  of  Civil  Appeals 
will    assume   that   the   pleadings,   other    than 


2.  Justices  of  the  Peace  ((  174*)— Appeai/— 
E^TBTHEK  Pleadings. 

Where,  in  an  action  originating  in  a  jus- 
tice's court,  the  pleadings  are  oral,  the  par- 
ties may  orally  replead  in  the  county  court, 
and  their  pleadinj:f8  need  not  he  as  full  and  spe- 
cific as  is  required  when  a  case  originates  in  the 
county  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  665-693;   Dec.  Dig.  | 

3.  Appeal   and    Ekhoe   (J   917*)— Review— 
PBESuifPTioNB— Pleadings. 

Where  the  facts  iereioped  on  the  trial  in 
the  county  court  on  appeal  from  a  justice's 
court  disclosed  a  good  cause  of  action,  the  court 
on  further  appeal  from  that  court  must  pre- 
sume in  favor  of  the  county  court's  ruling  on 
a  demurrer  to  the  pleadings  that  such  facts 
were  pleaded  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  3706-3709;  Dec.  Dig.  § 
917.*] 

4.  Bbokebs   (i   40*)  —  EuPLomENT  —  Con- 

TBACTS. 

A  broker  effecting  a  sale  of  real  estate  may 
not  recover  commissions  therefor  unless  he  bad 
authority  to  act  as  agent  in  the  matter. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  IS  38-40;  Dec.  Dig.  I  40.*] 

5.  Bbokebs    (|   67*)  —  Commissions  —  When 
Earned. 

Where  the  contract  employing  a'  broker  to 
procure  a  purchaser,  fixes  the  terms  of  sale,  the 
broker,  to  recover  commissions,  must  find  a 
purchaser  ready,  willing,  and  able  to  purchase 
on  such  terms,  nnless  he  finds  a  buyer  and  in- 
troduces him  to  the  owner  and  the  buyer  and 
the  owner  agree  on  terms  of  sale  satisfactory 
to  themselves,  though  differing  from  those  on 
which  the  broker  was  authorized  to  sell,  in 
which  case  he  may  recover  the  stipulated  com- 
missions. / 

[E>d.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {|  66-72;  Dec.  Dig.  i  57.*] 

6.  Contracts  (|  176*)— Constbuction— Ques- 
tion FOB  Court. 

The  court  must  construe  a  contract  re- 
duced to  writing,  and  hence  an  instruction  con- 
taining a  correct  statement  as  to  the  meaning 
of  a  contract  is  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  8S  767-770,  1097 ;   Dec.  Dig.  i  176.*] 

7.  Brokers    ({   56*)  —  Commissions  —  When 
Earned. 

Where  a  broker  employed  to  procure  a  pur- 
chaser procured  one  who  made  a  contract  with 
the  owner,  the  right  of  the  broker  to  commis- 
sions was  unaffected  by  any  construction  of  the 
contract  between  the  owner  and  purchaser  or 
by  the  fact  that  enforcement  against  the  owner 
would  be  inequitable  because  of  a  mutual  mis- 
take as  to  the  number  of  acres  forming  the  sub- 
ject of  the  contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  li  85-89;  Dec.  Dig.  |  66.*] 

Appeal  from  El  Paso  County  Court;  A. 
J.  Eylar,  Judge. 

Action  by  H.  W.  Broaddus  and  another 
against  Charles  R.  Loomis  and  another. 
From  a  Judgment  for  plaintiffs  against  de- 
fendant named,  he  appeals.    Affirmed. 
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Robt  T.  NelU,  for  appellant  S.  P.  Wels- 
Iger,  for  appellees. 

NEIIiU  J.  This  suit  was  originally 
brought  in  the  Justice  court  by  H.  W.  Broad- 
dus  and  Charles  H.  Leavell,  composing  the 
firm  of  Broaddus  &  Learell,  against  Charles 
R.  Loomls  and  John  A.  Rice  to  recover  the 
sum  of  $175  as  compensation  or  commission 
as  real  estate  brokers  for  procuring  a  pur- 
chaser for  them  of  two  certain  tracts  of 
land  listed  by  the  plaintiffs  for  sale  upon 
certain  terms  contained  in  the  contract  here- 
inafter referred  to.  The  trial  in  the  justice 
court  resulted  in  a  judgment  in  favor  of  the 
plalntlfE's  for  the  sum  sued  for,  from  which 
the  defendants  appealed  to  the  county  court. 
There  upon  a  trial  de  novo  judgment  was 
rendered  against  plaintiffs  in  favor  of  Rice, 
and  in  their  favor  against  Loomls  for  $175, 
with  interest  From  the  judgment  Loomls 
has  appealed.- 

The  pleadings  of  plaintiffs  in  the  justice's 
court  do  not  appear  in  the  record  before  us, 
nor  is  the  statement  of  their  case  in  the 
county  court  shown  other  than  as  it  may  ap- 
pear from  such  written  pleadings  of  the  sev- 
eral parties  filed  there.  The  defendants 
Loomls  and  Rice  filed  separate  pleadings  in 
the  county  court  What  appellant  styled  his 
"Original  Answer  In  the  County  Court"  con- 
tained a  general  demurrer  and  denial  and  a 
special  plea,  which  is,  in  substance: 

That,  acting  for  himself  and  his  codefend- 
ant  John  A.  Rice,  he  made  and  entered  into 
a  contract  with  one  Jasper  Wooldrldg^  who 
claimed  to  be  acting  for  and  whom  he  sup- 
posed to  be  acting  for  plaintiffs  Broaddus  & 
Leavell,  which  Is  substantially  as  follows: 
"El  Paso,  Tex.  2/29,  1908. 

"Broaddus  &  Leavell — Dear  Sir:  I  own 
an  Interest  in  lots,  private  survey,  north  of 
and  adjoining  surveys  9,  11,  14,  Block  B. 
San  Ellzarlo  addition.  •  •  •  For  5  days 
from  this  date  you  are  hereby  authorized  to 
sell  for  $27.50.  $525.00  cash,  balance  as- 
sume in  V.  L.  notes  for  $225.00  due  about 
May  1908,  $225.00  due  about  May  1909,  bal- 
ance of  purchase  price  payable  one  year 
from  delivery  of  deed.  Interest  at  the  rate 
of  8%  per  anniuu.  $2.50  per  acre  com.  pay- 
able out  of  first  payment  Xou  are  given 
exclusive  sale  provided  yon  advertise  prop- 
erty at  your  own  expense.    *    •    • 

"Remarks. — Can  have  all  you  get  over 
$27.50  payable  from  payment  of  last  note. 
Yours  truly, 

"Address:    Loomls  &  Rice,  by  Loomls." 

That  it  was  thereby  mutually  agreed  that 
said  firm  of  Broaddus  &  Leavell  were  au- 
thorized to  sell  the  property  referred  to  in 
said  contract  for  $27.50  per  acre,  $525  of 
which  was  to  be  paid  in  cash  and  the  bal- 
ance to  be  assumed  in  vendor's  lien  notes. 
That  it  was  agreed  and  understood  that  out 
of  said  sum  C.  R.  Loomls  and  John  A.  Rice 
were  to  receive  net  to  them  the  sum  of  $25 
for  each  acre  of  said  land,  and  that  Broad- 


dus &  Leavell  were  to  receive  no  commU- 
sion  except  ont  of  such  price  as  they  might 
sell  for  that  would  be  over  the  sum  of  $25 
per  acre. 

That  subsequently,  said  land  having  been 
surveyed,  it  was  found  to  contain  an  aggre- 
gate of  67  acres.  That  Broaddus  &  Leavell 
did  not  comply  with  said  contract.  In  that 
they  never  furnished  defendants,  or  either 
of  them,  a  purchaser  ready,  willing,  and 
able  to  pay  the  sum  of  $27.50  per  acre,  or 
any  sum  that  would  net  them  $25  per  acre. 
He  also  denied  under  oath  the  existence  of 
any  partnership)  betwe^i  himself  and  his  co- 
defendant 

Rice  pleaded  precisely  the  same  matters, 
and  further  answered  under  oath  that  he  at 
no  time  gave  0.  R.  Loomls  any  authority, 
either  verbal  or  written,  to  extend  the  time 
for  him  with  reference  to  the  sale  mentioned 
in  said  contract  upon  which  plaintiffs  base 
their  suit  for  commissions  for  the  alleged 
sale. 

The  plaintiffs,  in  what  they  styled  their 
"Supplemental  Petition,"  Ifi  replication  to 
defendants'  answers,  alleged,  In  substance: 
That  on  February  29,  1908,  defendant,  act- 
ing through  Chas.  R.  Loomls  for  himself  and 
his  codefendant,  made  and  entered  into  an 
agreement  for  the  sale  of  certain  lands  be- 
longing to  said  defendants,  a  substantial 
copy  of  which  is  set  out  in  their  answers. 
That  thereafter,  and  before  the  expiration 
of  the  five  days  mentioned  in  said  memoran- 
dum, Chas.  R.  Loomls,  acting  for  himself 
and  with  full  knowledge  of  his  codefendant, 
held  himself  out  as  being  authorised  to  act 
for  him,  agreed  with  plalnttffs  to  extend  the 
time  is  which  the  sale  of  said  lands  was  to 
be  made,  and  that,  before  the  expiration  of 
the  time  extended  plaintiffs  procured  a  pur- 
chaser for  said  lands  who  was  ready,  able, 
and  willing  to  boy  the  same  on  terms  ac- 
ceptable to  defendants  and  presented  saeh 
prospective  buyer  to  Charles  R.  Loomls,  who 
acting  for  Mmself  and  his  codefendant  with 
apparent  authority  to  so  act,  and  with  full 
knowledge  on  the  part  of  Bice  that  be 
(Loomls)  had  held  and  was  holding  himself 
ont  as  authorized  to  act  for  him,  entered  In- 
to an  agreement  and  contract  for  the  sale  of 
said  lands  with  the  purchaser  so  procured 
by  plaintiffs,  to  wit,  John  L.  Dyer  of  EI 
Paso,  Tex.,  and  that  said  Loomls  on  March 
7,  1908,  acting  as  above  alleged,  made  and 
entered  into  with  said  Dyer  a  contract  in 
writing  for  the  sale  of  the  lands  referred  to 
in  the  memorandum  set  oat  in  defendants' 
answers,  which  contract  Is  substantially  as 
follows:  "March  7th,  190a  Rec'd  of  John 
h.  Dyer  the  sum  of  fifty  dollars,  earnest 
money  and  part  purchase  of  two  tracts  of 
land  in  EI  Paso  county,  Texas,  adjoining 
block  'A'  granted  to  Jnan  Lojan  and  I.  Es- 
cajeda  by  Corp.  of  San  Ellzario,  and  said  to 
contain  25  acres  each,  owned  by  Chas.  R. 
Loomls  &  John  A.  Rice  on  the  following 
terms :   $525  cash,  assume  note  of  $225  due 
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May  3,  1008,  and  note  of  $675  dne  one  year 
with  int.  at  8%  payable  Beml  annually,  trade 
to  be  closed  on  or  before  Mar.  14tb  190S 
and  deed  to  be  general  warranty  executed 
by  Loomia  &  Rice.  Title  to  be  approved  by 
parcliaser.  [Signed]  Cbas.  R.  Loomis.  Jobn 
A.  Rice,  by  Cbas.  R.  Loomts.  Survey  and 
abstracts  to  be  adjusted  between  purchaser 
and  agents  March  7,  1908.  Accepted.  Title 
is  satisfactory  and  I  request  deed  be  de- 
livered to  me.     [Signed]  Jno.  L.  Dyer." 

That  the  plalAtUTs  dealt  with  the  defend- 
ant Cbas.  R.  Loomis  with  the  understanding 
that  he  was  acting  with  authority  and  in 
the  capacity  in  which  he  held  himself  out 
and  represented  himself  to  have,  end,  plain- 
tiffs having  dealt  with  him  under  such  be- 
lief and  understanding,  Rice  is  estopped  to 
deny  such  agency  and  authority  on  the  part 
of  his  codefendant  That  by  reason  of  mak- 
ing and  executing  the  contract  of  March  7, 
1908,  above  mentioned,  defendants  became 
bound  as  therein  stated,  and  that  any  prior 
agreements  as  to  the  terms  of  sale  made  by 
them  was  merged  into  said  last-mentioned 
contract,  and  the  same  was  the  final  consum- 
mation of  their  agreement  for  the  sale  of 
said  land.  That,  if  Cbas.  R.  Loomis  was  not 
authorized  to  represent  Rice  in  the  sale  of 
the  land  and  in  making  said  contract  of 
sale,  then  he  In  so  holding  himself  out  as 
having  such  authority  became  obligated  and 
liable  to  plaintiffs  personally,  and  that  they 
are  entitled  to  recover  of  him  individually 
the  foil  amount  of  their  commissions  sued 
for.  That  the  contract  for  the  sale  of  the 
land  finally  agreed  upon  was  not  by  the  acre, 
but  for  a  "lump"  sum,  as  is  shown  by  the 
contract  above  referred  to.  The  supplemen- 
tal petition  also  contained  a  general  denial 
of  the  allegations  contained  in  defendants' 
answers. 

In  reply,  Loomis,  by  his  first  supplemental 
answer,  alleged  that  he  had  agreed  to  the 
extension  pleaded  by  plaintiffs,  but  that  it 
was  merely  an  extension  of  the  existing  con- 
tract made  by  him  with  plaintiffs,  acting 
through  Wooldrldge,  and  that  the  price  of 
the  land  was  at  all  times  to  be  based  upon 
the  number  of  acres,  and  that  he  and  his 
codefendant  were  to  receive  $25  per  acre 
net  to  them.  He  admitted  signing  tbe  ear- 
nest money  receipt  set  out  in  plaintiffs'  supple- 
mental petition,  but  averred  that  at  the  time 
both  he  and  appellees  understood  that  there 
were  but  50  acres  in  tbe  survey,  but  that  a 
survey  had  subsequently  been  made  and  tbe 
acreage  ascertained  to  be  67  acres,  and  that 
being  advised  to  that  effect,  and  still  being 
willing  to  carry  out  his  contract,  he  refused 
to  convey  unless  the  sum  of  $25  per  acre 
should  be  paid  to  him  and  his  codefendant; 
that  prior  to  the  survey  both  he  and  plain- 
tiffs were  laboring  under  a  mutual  mistake 
that  tbe  tracts  contained  but  50  acres,  where- 
as they.  In  fact,  contained  67;  that  it  was 
not  contemplated  nor  Intended  that  either 
party  to  the  sale  should  risk  more  than  the 


usual  rate  of  excess  or  deficiency  in  similar 
cases;  and  that  it  would  be  inequitable  to 
compel  him  and  Rice  to  convey.  He  also  al- 
leged that  Dyer  or  plaintiffs  should  under 
the  contract  pleaded  by  appellants  pay  for 
the  survey,  but  that  neither  did  so.  To  tbe 
matters  thus  allied  in  defendants'  supple- 
mental answer  plaintiffs  interposed  a  gen- 
eral demurrer  and  general  denial.  Tbe  de- 
murrers of  either  party  were  overruled,  and 
the  case  was  tried  before  a  Jury,  and  upon 
the  verdict  judgment  was  rendered  as  abov6 
stated. 

Tbe  first  assigimient  of  error  complains  of 
the  court's  refusal  to  peremptorily  instruct  a 
verdict  for  the  defendants ;  the  second,  of  its 
overruling  appellant's  general  demurrer ;  and 
tbe  third  of  the  court's  not  peremptorily  in- 
structing a  verdict  for  the  defendants. 

Tbe  plaintiffs'  petition  or  statement  of 
their  cause  of  action  not  being  incorporated 
in  the  record,  it  may  be  assumed  that  their 
pleadings  other  than  appears  from  the  tran- 
script were  oral.  It  has  been  held  that  the 
sufficiency  of  oral  pleadings  In  a  case  origi- 
nating in  the  justice  court  will  not  be  review- 
ed on  appeal,  unless  such  pleadings,  togeth- 
er with  the  objections  interposed,  and  the 
rulings  of  the  court  thereon,  are  fully  shown 
by  bills  of  exception.  Williams  v.  Deen,  5 
Tex.  Civ.  App.  575,  24  S.  W.  536.  In  such 
cases,  though  parties  may  replead  in  tbe 
county  court,  such  pleadings  may  be  oral, 
and  are  not  required  to  be  as  full  and  spe- 
cific as  required  when  a  case  originates  In 
the  county  court.  Barnes  v.  Sparks,  131  S. 
W.  611 ;  ThreadglU  v.  Shaw,  130  S.  W.  707. 
If,  then,  tbe  facts  developed  on  the  trial,  in- 
cluding such  as  were  pleaded  in  writing,  dis- 
close a  good  cause  of  action,  we  must  pre- 
sunle,  in  favor  of  the  court's  ruling  on  de- 
fendants' demurrer,  that  such  matters  were 
pleaded  by  tlje  plaintiffs.  While  It  is  ap- 
parent that  plaintiffs  pleaded  the  written 
contract  set  up  in  defendants'  answer  for  the 
purpose  of  showing  their  authority  from 
them  to  effect  a  sale  and  as  a  basis  for  their 
compensation  or  commission,  it  is  manifest 
that  they  relied  upon  a  sale  which  was  effect- 
ed through  their  agency  in  procuring  a  pur- 
chaser ready,  willing,  and  able  to  purchase 
the  land  upon  terms  agreed  on  by  him  (Dyer) 
and  Loomis  acting  for  himself  and  his  co- 
defendant  Without  a  contract  creating  such 
an  agency,  plaintiffs,  to  use  the  expressive 
language  of  appellant's  counsel,  "could  not 
travel" ;  for,  though  a  broker  may  effect  or 
be  the  procuring  cause  of  a  sale,  be  cannot, 
unless  he  bad  authority  to  act  as  the  agent 
of  tbe  owner  in  tbe  matter,  receive  any  com- 
mission or  compensation  from  him.  Ford- 
tran  T.  Stowers,  113  S.  W.  634;  Mueller  v. 
Bell,  117  S.  W.  993.  Hence  It  was  essential 
to  plaintiffs*  recovery  that  they  allege  and 
prove  such  agency.  And  this,  together  witb 
tbe  object  showing  a  basis  for  their  compen- 
sation, we  apprehend  was  their  pnrpose  of 
pleading  tbe  contract  of  February  2,  1003. 
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While,  BB  a  general  proposition,  where  the 
contract  of  agency  between  the  owner  end 
the  broker  fixes  the, terms  of  sale,  to  entitle 
the  latter  to  his  commissions,  he  must  find  a 
purchaser  ready,  willing,  and  able  to  pur- 
chase upon  the  terms  specified  in  such  con- 
tract But  it  is  equally  well  settled  that  If, 
under  such  a  contract  of  agency,  the  broker 
find  a  buyer  and  Introduce  him  to  the  own- 
er, and  they  agree  upon  terms  of  sale  satis- 
factory to  themselves,  though  differing  from 
those  upon  which  the  broker  was  authorized 
to  sell,  be  Is  entitled  to  his  commissions  as 
stipulated  In  the  contract  of  his  agency. 
Hamburger  v.  Thomas,  118  8.  W.  T70;  Id. 
(Sup.)  126  S.  W.  661 ;  Hancock  v.  Stacy,  116 
S,  W.  180;  McDonald  v.  CaWness,  98  S,  W. 
943;  Id.,   100  Tex.  615,  102  S.  W.  721. 

Waiving  the  fact,  as  Is  shown  by  the  evi- 
dence, that  the  plaintiffs  did  procure  a  pur- 
chaser In  John  L.  Dyer  who  was  ready,  will- 
ing, and  able  to  boy  the  land  upon  terms  stip- 
ulated in  their  contract  of  agency,  it  clearly 
appears  from  the  evidence  that,  after  they 
procured  such  purchaser,  they  brought  him 
and  appellant  together,  and  that  they  then 
agreed  upon  the  contract  of  sale  which  is  set 
out  in  plaintiffs'  supplemental  petition,  which 
appellant  afterwards  failed  and  refused  to 
perform.  Hence  a  contract  was  procured 
through  the  agency  of  plaintiffs  which  either 
party  thereto  could  have  enforced  specifically 
had  appellant  been  authorized  to  extend  the 
contract  of  agency  for  his  codefendant  as  be 
assumed  to  do.  This,  under  the  authorities 
above  cited,  entitled  them  to  recover  their 
commissions  as  fixed  by  the  contract  of  agen- 
cy. See,  also,  Newton  v.  Dickson,  116  S.  W. 
143.  We  therefore  overrule  the  three  first 
assignments  of  error,  and  also  the  fourth. 

In  the  sixth  paragraph  of  Its  charge  the 
court  Instructed  the  Jury:  "Ton  are  instruct 
-ed  that  said  earnest-money  contract  [refer- 
ring to  the  one  Incorporated  In  plaintiffs'  sup- 
plemental petition]  is  not  a  contract  Cor  the 
sale  of  land  by  the  acre,  but  Is  a  contract  for 
the  gross  payment  of  a  lump  sum  for  said 
tracts  of  land."  In  this  there  was  no  error, 
for,  the  contract  being  in  writing.  It  was  the 
duty  of  the  court  to  construe  the  same.  £1. 
P.  &  S.  W.  Ry.  Co.  T.  Eichel,  130  S.  W.  922. 
It  was,  however.  In  so  far  as  it  affected 
plaintiffs,  Immaterial  what  construction  was 
placed  upon  such  contract  They  having 
brought  the  parties  together,  and  they  hav- 
ing made  a  contract  in  terms  to  suit  them- 
selves, its  construction  was  a  matter  between 
defendants  and  Dyer,  and  was  a  matter  of 
no  concern  to  the  appellees.  As  to  whether 
there  was  such  a  mutual  mistake  as  to  the 
number  of  acres  In  the  subject  of  the  con- 
tract as  would  render  Its  enforcement  against 
the  appellant  Inequitable  was  also  a  qnestloD 
between  the  parties  to  such  contract  and, 
however  determined,  could  not  affect  plain- 
tiffs' right  to  recover  the  commission  they 


earned  by  bringing  the  parties  together  and 
their  then  agreeing  upon  a  contract  of  sale 
upon  terms  satisfactory  to  tbemselTeB.  Plain- 
tiffs did  not  make  nor  induce  the  parties  to 
make  the  contract  in  the  terms  it  was  writ- 
ten, and  are  in  no  way  responsible  for  its 
consequences.  The  same  may  be  said  in  re- 
gard to  Dyer's  failure  to  pay  for  having  tbe 
survey  made. 

In  our  view  of  the  case  the  testimony  of 
John  Li.  Dyer,  complained  of  in  the  seventh 
assignment,  could  have  in  no  way  prejudicial- 
ly affected  the  appellant  Besides,  as  the 
court  sustained  his  objection  to  it  and  ex- 
cluded it  from  the  consideration  of  the  jury. 
It  may  be  presumed  that  it  did  not  affect  the 
verdict 

There  is  no  error  in  the  Judgment,  and  it 
la  afllrmed. 


STATE  V.  POWELI*t 

(Oourt  of  GItII  Appeals   of  Texas.     Dee.  21, 
1910.     Rehearing  Denied  Feb.  15,  1911.) 

1,  Public   Lands  ((  175*)— Patents— Vau- 
DATING  Acts. 

Act  April  7,  1897  (Acta  26th  Leg.  c.  88)  i 

1,  declaring  validated  thereby  all  patents  is- 
sued on  locationa  or  surveys  made  by  virtue  of 
any  certificate  issued  under  Oonfederate  lAnd 
Certificate  Act  April  9,  1881  (Acts  17tb  Leg. 
c.  106),  notwithstanding  surveys  made  by  vir- 
tue of  any_  such  certificate  may  not  have  been 
made  contiguous  to  each  other,  validates  sodi 
a  patent  notwithstanding  a  prior  judgment  in 
favor  of  the  state  canceling  it  because  of  the 
surreys  not  having  been  made  contigoons  to 
each  other,  as  required  by  the  act  of  1881. 

[E}d.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  S  569;   Dec.  Dig.  |  175.*] 

2.  PuBuo  Lands  (|  178*)— School  Lauds- 
Funds. 

Unless,  when  the  judgment  was  rendered, 
more  than  half  the  public  domain  had  been  ex- 
hausted by  grants  and  patents  from  the  state 
for  the  l>enefit  of  otben  than  the  public  free 
school  fund,  land  covered  by  a  patent  issued  by 
the  state  did  not,  at  once,  by  virtue  of  a  jadg- 
ment,  in  favor  of  the  state,  canceUng  the  pat- 
ent, become  the  proper^  of  such  school  fnnd, 
under  Const,  art  7,  S  2,  declaring  that  half  the 
public  domain  of  the  state  and  money  from  sale 
of  any  portion  of  it  shall  constitute  a  peipetn- 
al  school  fund. 

[Eld.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  U  544-551;   Dec  Dig.  {  178.*] 

8.  Bvidencb  (I  23*)— JuDiciAi.  NoncB— Dis- 
position or  Public  Lands. 

Judicial  notice  cannot  be  taken  that  in 
1895,  when  a  jud^ent  In  favor  of  the  state 
canceled  a  patent  issued  by  it,  more  than  half 
the  public  domain  had  been  exhausted  by  grants 
and  patents  from  the  state  for  the  t>enefit  of 
others  than  the  public  free  school  fund. 

[Ed.   Note. — For   other   cases,   see    Bvideoce, 
Cent  Dig.  «  29,  80;  Dec.  Dig.  |  23.*] 

4.  Public  Lands  (|  173*)— Rktboactite  !»•• 

FECI. 

Acts  26th  Leg.  c.  81,  declaring  that  til 
lands  theretofore  or  thereafter  recovered  by 
the  state  shall  at  once  become  part  of  the  per- 
manent school  fund,  cannot  have  a  retroactive 
effect  as  to  land,  the  patent  to  which  was  prior 
to  such  act  validated  by  the  Legislature,  after 
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Tiavintr  been  declared  Invalid  hy  a  Judgment  in 
favor  of  the  state. 

[Eid.  Note. — £^or  other  cases,  see  Public  Lands, 
Dec  Dig.  {  173.*] 

6.  Public  Lands  (|  173*)— School  Lands- 
Statutes. 

An  act  of  1900  (Acts  26th  Lee.  1st  Called 
Seas.  c.  11),  in  effect  declaring  that  more  than 
half  the  pablic  domain'  at  that  time  bad  been  ex- 
hausted for  purposes  other  than  for  the  benefit 
of  the  public  free  school  fund,  and  making  an 
appropriation  for  the  benefit  of  the  school  fund 
to  coyer  ancb  deficit,  not  having  undertaken  to 
declare  that  such  condition  existed  in  1895,  can- 
not be  looked  to  in  aid  of  the  contention  that  it 
did  then  exist 

[Eid.  Note.— For  other  cases,  see  Pablic  Lands, 
Dec  Dig.  S  173.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty:  Cbas.  A.  Wilcox,  Judge. 

Action  by  the  State  against  E.  M.  Powell. 
Judgment  for  defendant.  Plaintiff  appeals. 
Affirmed. 

Jewel  P.  Llghtfoot,  At^.  Gen.,  and  L.  A. 
Dale,  Asst  Atty.  Gen.,  for  the  State.  Hol- 
loway  &  Holloway,  for  appellee. 

RICE,  J.  This  is  an  action  of  trespass  to 
try  title^  brought  by  the  state  against  ap- 
pellee, for  the  recovery  of  1,280  acres  of  land 
situated  in  Wichita  county.  Defendant  re- 
plied by  plea  of  not  guilty.  The  case,  hav- 
ing been  tried  before  the  court  without  the 
Intervention  of  a  Jury  on  an  agreed  state- 
ment of  facts,  resulted  in  a  Judgment  in  be- 
half of  appellee,  from  which  the  state  has 
prosecuted  this  appeal. 

The  facts  as  agreed  ui)on  are  briefly.  In 
substance  as  follows:  That  the  John  Wheat 
Confederate  scrip  certificate  was  located  on 
the  land  In  question  by  E.  M.  Powell,  as- 
signee of  said  Wheat.  At  the  same  time  said 
Powell  surveyed  for  the  state  an  eqaal  quan- 
tity of  land,  which,  however,  was  not  con- 
tiguons  to  the  land  In  question,  but  was  lo- 
cated In  another  connty.  The  land  so  sur- 
veyed for  the  state  was  taken  by  the  state 
under  said  survey  and  sold  by  it  The  land 
In  question  was  patented  to  said  Powell  as 
assignee  of  John  Wheat  by  patent  No.  165, 
vol.  37,  dated  May  21,  1888.  Prior  to  the 
4th  day  of  June,  1895,  the  state  of  Texas 
Instltnted  a  snlt  against  said  Powell  in  the 
district  court  of  Wichita  county  to  cancel 
said  patent  on  the  sole  gronnd  that  the  land 
surveyed  for  the  state  was  not  contiguous  to 
the  land  covered  by  the  patent,  and  on  this 
issue  between  the  state  and  said  Powell  Judg- 
ment was  rendered  in  said  cause  on  the  4th 
day  of  June,  1895,  a  copy  of  which  Judgment 
was  attached  to  said  agreement,  and  is  made 
a  part  of  said  statement  of  facts.  This  Judg- 
ment was  not  appealed  from.  The  land  in 
question  was  duly  assessed  for  taxes  from 
the  date  of  said  patent,  and  all  taxes  there- 
on were  paid  by  said  Powell  to  the  year 
1908,  Inclusive. 

It  Is  conceded  by  the  defendant  that  the 


state  of  Texas  Is  entitled  to  a  Judgment  for 
said  land  in  this  suit  by  virtue  of  said  Judg- 
ment of  June  4,  1805,  unless  the  act  of  the 
Legislature  of  April  7,  1897,  validating  Con- 
federate scrip  locations,  had  the  effect  of 
validating  and  confirming  appellee's  title, 
notwithstanding  the  Intervening  Judgment  of 
June  4,  1805.  It  Is  conceded  by  the  state 
that  but  for  the  Judgment  of  June  4,  1895,  the 
validating  act  of  April  7,  1897,  would  have 
had  the  effect  of  validating  the  defendant's 
title.  The  exhibit  referred  to  Is  a  final 
Judgment  of  the  district  court  of  Wichita 
county  rendered  on  June  4,  1895,  giving  Judg- 
ment to  the  state  of  Texas  for  the  land  sued 
for,  and  decreeing  cancellation  of  the  patent 
therefor,  being  the  same  patent  above  men- 
tioned. Prior  to  the  act  of  1897  it  had  been 
held  by  onr  Supreme  Court  that  the  act  of 
1881  (Acts  17th  Leg.  c.  106)  contemplated 
that  the  surveys  to  be  located  by  virtue 
thereof  under  Confederate  scrip  certificates, 
in  order  to  be  valid,  should  be  contiguous 
to  each  other.  See  Von  Rosenberg  y.  Ouel- 
lar  et  al.,  80  Tex.  249,  16  S.  W.  58.  It  ap- 
pears from  the  statement  of  facts  that  the 
land  surveyed  for  the  state  under  this  cer- 
tificate was  not  contiguous  to  the  land  cover- 
ed by  the  patent,  and  that  the  Judgment  of 
the  district  court  of  Wichita  county  cancel- 
ing the  same  was  based  alone  upon  this  fact. 
There  are  but  two  questions  arising  in 
this  appeal  as  presented  by  appellant's  as- 
signments. The  first  is  whether  or  not  the 
validating  act  of  1897,  above  referred  to,  by 
reason  of  its  terms,  had  the  effect  of  validat- 
ing the  patent  to  appellee,  notwithstanding 
the  intervening  Judgment  rendered  in  behalf 
of  the  state  canceling  the  same.  The  second 
question  is:  Did  the  land  in  Issue,  by  reason 
of  the  Judgment  of  the  district  court  can- 
celing the  patent,  at  once  become  the  prop- 
erty of  the  public  free  school  fund  of  the 
state,  and  therefore  not  subject  to  location 
under  the  certificate,  notwithstanding  the  act 
of  1897,  validating  said  locations?  The  state 
contends  that  the  first  question  should  be 
answered  in  the  negative,  and  the  latter  in 
the  affirmative ;  the  first  for  the  reason  that 
the  act  in  question  would  be,  in  effect,  Ju- 
dicial legislation,  and  would  nullify  the  Judg- 
ment rendered  long  prior  to  Its  enactment, 
and,  further,  because  It  cannot  be  gathered 
from  the  act  itself  that  it  was  Intended  to 
have  such  effect  In  1897  the  Twenty-Fifth 
Legislature  (page  113)  passed  the  following 
act:  "Sec.  1.  Be  It  enacted  by  the  Legisla- 
ture of  the  state  of  Texas:  That  all  patents 
issued  by  the  state  upon  locations  or  surveys 
of  land  made  by  virtue  of  any  certificate  is- 
sued under  the  provisions  of  an  act  of  the 
Legislature  of  the  state  of  Texas,  entitled 
'An  act  granting  to  persons  who  have  been 
permanently  disabled  by  reason  of  wounds 
received  while  in  the  service  of  this  state 
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or  of  the  Confederate  States,  a  land  certifi- 
cate for  twelve  hundred  and  eighty  acres  of 
land,'  approved  April  9,  1881.  be  and  are 
hereby  validated,  and  the  fact  that  the 
school  and  Individual  sections,  or  surveys 
made  by  virtue  of  any  such  certificate,  may 
not  have  been  made  contiguous  or  adjacent 
to  each  other,  shall  not  be  held  to  Invalidate 
the  patent  Issued  on  such  survey,  nor  to  in- 
validate the  right  of  the  public  free  school 
fund  to  the  land  located  or  surveyed  for  the 
benefit  thereof  by  virtue  of  any  such  certifi- 
cate." It  will  be  seen,  therefore,  that  by  the 
terms  of  the  law  It  was  not  the  object  of 
said  act  to  set  aside  the  judgment  of  the 
court,  but  only  to  validate  locations  and  pat- 
ents to  surveys  made  thereunder,  notwith- 
standing the  fact  that  the  sections  surveyed 
by  virtue  thereof  were  not  contiguous  to 
each  other.  So  that  the  law,  in  effect,  simply 
declared  that  the  failure  to  so  locate  the  two 
surveys  did  not  render  the  location  void, 
but  declared  that  the  same  should  be  vali- 
dated. 

Appellee  contends  that  the  act  In  qnes- 
tion  rendered  bis  location  and  patent  valid 
ab  initio,  notwithstanding  the  Intervening 
Judgment  in  favor  of  the  state.  We  thinlc 
this  view  correct.  It  is  true  that  appellee 
concedes  .that  the  original  location  and  pat- 
ent were  invalid  under  the  rule  laid  down  In 
Von  Rosenberg  t.  Cuellar,  supra,  but  It  Is 
also  conceded  by  the  state  that  but  for  the 
Judgment  of  June  4,  1895,  the  act  of  1897 
would  have  had  the  effect  of  validating  de- 
fendant's title.  The  decree  setting  aside  the 
patent  did  not  render  it  void.  It^was  al- 
ready so  under  the  authority  last  quoted. 

Appellee  further  contends  that  the  case  of 
Utter  V.  Franltlin,  172  U.  S.  410,  19  Sup.  Ct 
183,  43  li.  Ed.  498,  is  conclusive  of  the  ques- 
tion presented.  In  that  case,  as  shown  by 
his  brief,  "Pima  county,  Ariz.,  had  issued 
1200,000  in  bonds  in  aid  of  a  certain  rail- 
road. Suit  was  brought  to  recover  the  in- 
terest on  $150,000  of  these  bonds.  The  Su- 
preme Court  of  Arizona  and  the  Supreme 
Court  of  the  United  States  held  that  the 
bonds  were  invalid.  Thereafter  certain  val- 
idating acts  were  passed  by  the  territory  of 
Arizona  and  by  the  Congress  of  the  United 
States,  the  effect  of  which  acts  was  to  val- 
idate all  such  bonds  issued  in  aid  of  rail- 
roadH.  After  the  last  validating  act  of  Con- 
gress, a  mandamus  proceeding  was  brought 
against  the  territory  o£Scials  to  compel  them 
to  issue  new  bonds  in  lieu  of  the  original 
issue,  which  had  been  declared  void.  It 
was  insisted  that  the  validating  act  did  not 
hare  the  effect  of  validating  these  particulac 
bonds  because  they  bad  been  declared  void 
by  the  former  Judgment  The  Supreme  Court 
of  Arizona  refused  the  mandamus  on  this 
ground,  but  the  Supreme  Court  of  the  Unit- 
ed States  reversed  that  decision,  and  held 
that  the  bonds  were  validated  by  the  act  of 
Congress,    notwithstanding    the    Intervening 


Judgment  declaring  them  void."  Justlce^ 
Brown  said  In  passing  upon  this  question: 
"The  fact  that  this  court  had  held  the  orig- 
inal Pima  county  bonds  invalid  does  not  af- 
fect the  question.  They  were  invalid,  lie- 
cause  there  was  no  power  to  issue  them. 
They  were  made  valid  by  such  power  being 
subsequently  given,  and  it  malces  no  possible 
difference  that  they  had  been  declared  to  be 
void  under  the  power  originally  given.  The 
Judgment  In  that  case  was  res  adjudicnta 
only  of  the  issue  then  presented  of  the  facts 
as  they  then  appeared  and  of  the  legislation 
then  existing." 

In  Steele  County  v.  Erslclne,  98  Fed.  215, 
39  C.  C.  A.  173,  where  the  county  commission- 
ers had  contracted  for  having  certain  of  its 
records  transcribed,  in  payment  for  which  it 
had  Issued  Its  warrant  which  had  been  as- 
signed, and  upon  which  suit  was  brought 
against  the  county,  the  Supreme  Court  of 
North  Dakota  upon  appeal  from  that  Judg- 
ment held  the  contract  invalid  on  the  ground 
that  the  commissioners  had  no  authority  un- 
der the  law  to  make  the  contract.  Thereaft- 
er a  validating  act  was  passed,  and  a  nevr 
suit  Instituted  upon  the  same  cause  of  ac- 
tion, and  the  suit  was  sustained,  notwith- 
standing the  prior  Judgment.  The  court 
said  In  passing  upon  the  question:  "The  for- 
mer Judgment  between  the  parties  simply  de- 
clared the  contract  unenforcible  because  It 
was  made  without  legislative  authority.  How 
can  such  a  Judgment  be  a  bar  to  an  action 
upon  the  same  contract  after  It  has  received 
legislative  sanction?  Judgments  declare  the 
rights  of  parties  after  they  have  been  pro- 
nounced, but  do  not  preclude  the  assertion  of 
rights  subsequently  acquired.  In  reply  to  an 
objection  identical  with  that  we  are  now  con- 
sidering, the  Supreme  Court  said:  'It  surely 
cannot  be  seriously  urged  that  the  Legisla- 
ture is  stripped  of  Its  power  to  authorize  a 
contract  to  have  effect  In  the  future  by  Ju- 
dicial interpretation  of  the  contract,  and 
which  at  the  time  had  reference  to  the  pres- 
ent and  the  past  only.  A  very  large  propor- 
tion of  the  legislation  in  all  the  states  is 
prompted  by  the  decisions  of  the  courts,  and 
Is  intended  to  remedy  some  mischief  pointed 
out  or  resulting  from  the  utterances  of  the 
courts  of  the  country.'  The  present  action 
comes  within  the  principle  of  a  second  suit 
to  recover  real  property  based  upon  a  newly 
acquired  title.  Such  an  action  Is  never 
barred  by  an  adverse  Judgment  in  respect  to 
the  same  property,  which  was  rendered  be- 
fore the  new  title  was  acquired."  Discussing 
the  question  as  to  whether  the  act  under  con- 
sideration amounted  to  Judicial  legislation, 
the  court  further  said:  "The  objection  that 
the  act  in  question  was  Judicial  legislatlou 
wholly  misconceives  the  nature  of  the  act. 
The  Legislature  did  not  declare  the  contract 
valid  which  the  court  had  adjudged  Invalid, 
but  made  It  valid  by  Imparting  to  It  legis- 
lative sanction  which  the  court  had  declared 
wns  the  only  element  wanting  to  i(s  validity. 
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The  act  did  not  construe,  but  completed,  the 
iQipeifect  contract  which  the  county  had 
made.  Seizing  upon  the  duty  that  In  good 
'Conscience  rested  npon  the  county  to  pay  for 
the  serrice  which  it  bad  received,  the  Legis- 
lature, by  virtue  of  its  autHority  over  the 
munldpallty  as  a  public  agency  of  the  state, 
ratified  its  act,  and  thereby  changed  its  moral 
duty  into  a  legal  obligation.  Its  act  was 
formative,  not  judicial."  The  court  in  the 
same  case,  reviewing  Pennsylvania  v.  Wheel- 
ing &  B.  Bridge  Co.,  18  How.  421,  15  L.  Ed. 
43a,  says:  "It  Is  (the  case  just  cited)  a  strik- 
ing illustration  of  the  power  of  the  Legisla- 
ture to  render  lawful  that  which  Bad  been 
■declared  unlawful  by  the  courts.  In  that 
case  the  Supreme  Court  adjudged  a  bridge 
which  had  been  constructed  across  the  Ohio 
Klver  at  Wheeling  under  an  act  of  the  Leg- 
islature of  Virginia  to  be  an  obstruction  to 
navigation,  and  a  common  nuisance,  and  or- 
dered It  to  be  changed  so  as  not  to  Interfere 
with  vessels  in  use  upon  the  river.  The 
ground  upon  which  the  decision  rested  was 
that  the  bridge  had  been  constructed  over  a 
navigable  stream  without  authority  of  Con- 
gress, and  in  violation  of  rights  secured  by 
•congressional  legislation.  -Thereafter  Con- 
gress passed  an  act  which  was  in  direct  con- 
travention of  the  decree.  It  declared  the 
bridge  which  the  court  had  adjudged  to  bfi 
a.  nuisance  to  be  a  lawful  structure,  and, 
instead  of  requiring  the  bridge  to  be  accom- 
modated to  the  vessels,  it  required  the  ves- 
sels to  be  so  operated  as  not  to  interfere  with 
the  bridge.  The  act  was  assailed  as  In  ef- 
fect annulling  the  Judgment  of  the  court  al- 
ready rendered,  and  the  rights  determined 
thereby  in  favor  of  the  plaintiff.  But  the  act 
was  sustained  by  the  court,  which  held  that 
the  want  of  congressional  authority  was  all 
that  rendered  the  bridge  an  unlawful  struc- 
ture, and,  the  authority  having  been  con- 
ferred, Its  character  was  changed.  The  act 
did  not  change  the  decree,  but  the  subject- 
umtter  upon  which  the  decree  operated." 

In  the  case  of  Kidiman  v.  Supervisors,  77 
Iowa,  51B,  42  N.  W.  422,  4  L.  U.  A.  44a,  14 
Am.  St.  Rep.  308,  it  is  said,  as  shown  by  the 
syllabus:  "If  the  proceedings  of  a  board  of 
supervisors  of  a  county  be  void  for  want  of 
Jurisdiction,  and  If  the  thing  wanting  In  such 
proceedings,  or  which  failed  to  be  done,  is 
something  which  the  Legislature  might  have 
dispensed  with  by  a  prior  statute,  It  Is  with- 
in the  power  of  the  Legislature  to  dispense 
with  it  by  subsequent  statute.  Where,  there- 
fore, a  county  board  of  supervisors  proceed 
to  construct  a  levee,  and  to  assess  the  cost 
thereof  against  certain  lands  supposed  to  be 
benefited  thereby,  but  Its  proceedings  are  ad- 
Judged  to  be  void  for  want  of  Jurisdiction, 
solely  because  a  petition  was  not  filed  in  the 
office  of  the  county  auditor,  signed  by  a 
majority  of  the  persons  resident  of  the  coun- 
ty, owning  lands  adjacent  to  the  improve- 
ment, setting  forth  the  some  and  the  start- 
ing point,  route  and  termini,  an  act  of  the 


Legislature  subsequently  enacted  to  validate 
such  proceedings  will  not  be  unconstitutional, 
since  the  Jurisdictional  act  was  one  with 
which  the  Legislature  could  have  dispensed 
In  the  first  instance." 

In  the  case  of  Wrought-Iron  Bridge  Co.  v. 
Town  of  Attica,  119  N.  Y.  204,  23  N.  E.  542, 
the  plaintiff  had  constructed  a  bridge  for  the 
town,  and  sued  for  the  contract  price.  The 
court  held  against  the  plaintiff  on  the  ground 
that  the  contract  was  without  authority,  and 
all  proceedings  were  unauthorized.  Subse- 
quently a  curative  act  was  passed  by  the  Leg- 
islature, legalizing  the  proceedings  taken  by 
the  town.  A  new  suit  was  filed  which  was 
resisted  upon  the  ground  that  the  Legislature 
had  no  power  to  validate  a  claim  against  the 
town  which  had  been  adjudged  Invalid  by 
the  courts.  The  Cburt  of  Appeals  of  New 
York  gave  judgment  for  the  bridge  company, 
notwithstanding  the  prior  Judgment  in  favor 
of  the  town  of  Attica.  The  town  of  Attica 
had  acquired  no  vested  right  by  virtue  of  the 
first  Judgment,  nor  was  the  validating  act  an 
usurpation  of  Judicial  functions. 

Applying  the  principle  running  through 
these  cases  to  the  case  at  bar.  It  will  be  per- 
ceived that  the  Legislature  did  not  undertake 
to  declare  valid  the  prior  location  which  the 
court  had  adjudged  Invalid,  but  simply  de- 
clared all  such  locations  valid,  notwithstand- 
ing the  fact  that  the  former  law  required 
said  surveys  to. be  contiguous.  The  act  sim- 
ply rendered  that  legal  which  had  been  Il- 
legal by  ratification  thereof.  The  state  hnd 
obtained  the  benefit  of  the  location  mnde  for 
it.  and  hnd  disposed  of  the  land  so  surveyed 
by  appellee.  Certainly  the  equities  of  the 
appellee  were  as  great  as  those  of  other  lo- 
cators in  like  condition,  against  whom  no 
Judgment  had  been  rendered.  And  we  do 
not  think  It  was  the  Intention  of  the  state 
by  this  act  to  exclude  him,  or  others  in  like 
position,  from  Its  benefits.  It  will  be  ob- 
served that  no  exceptions  are  contained  with- 
in the  act  as  to  whom  it  shall  apply.  We 
are  therefore  constrained  to  believe  notwith- 
standing the  intervening  Judgment  that  ap- 
pellee's location  and  title  by  reason  of  said 
validating  act' was  rendered  valid,  and  that 
the  trial  court  did  not  err  in  so  holding. 

The  second  contention  can  only  be  sus- 
tained upon  the  ground  that  at  the  time  of 
the  rendition  of  the  Judgment  in  the  Wichita 
county  district  court  that  the  land  eo  in- 
stnnti  became  the  property  of  the  school 
fund.  This  it  is  claimed  was  true  by  reason 
of  section  2,  art.  7,  of  the  state  Constitution, 
which  is  as  follows:  "All  funds,  lands  and 
other  property  heretofore  set  apart  and  ap- 
propriated for  the  support  of  public  schools ; 
all  the  alternate  sections  of  land  reserved  by 
the  state  out  of  grants  heretofore  made  or 
that  may  hereafter  be  made  to  railways,  or 
other  corporations,  of  any  nature  whatso- 
ever; one-half  of  the  public  domain  of  the 
state  and  all  sums  of  money  that  may  come 
to  the  state  from  the  sale  of  any  portion  of 


Digitized  by 


Google 


750 


134  SOUTHWB5STERN  EEPOKTEa 


(Tex. 


the  same,  shall  constitnte  a  perpetual  school 
fund."  And  Hogue  v.  Baker,  92  Tex.  58,  45 
S.  W.  lOM,  Is  referred  to  in  support  of  this 
contention.  We  think,  in  order  to  so  hold, 
we  must  declare  that  at  the  time  said  Judg- 
ment was  rendered  that  more  than  one-half 
of  the  public  domahi  had  been  exhausted  by 
grants  and  patents  from  the  state  for  the 
benefit  of  persons  other  than  the  public  free 
school  fund.  There  Is  no  evidence  of  this 
fact  In  the  record,  nor  do  we  think  that  we 
can  take  judicial  cognizance  of  such  fact 
It  is  true  that  this  was  so  declared  in  Hogue 
y.  Baker,  supra,  but  it  must  be  recalled  that 
that  case  went  off  on  demurrer  by  the  re- 
lator to  the  state's  answer  setting  up  the 
facts  showing  that  one-half  of  the  public  do- 
main had  been  exhausted;  which,  by  agree- 
ment of  the  parties,  was  held  to  hare  been 
admitted,  so  that  case  is  not  authority  for 
holding  that  the  court  could  take  judicial 
cognizance  of  the  fact  (if  It  be  one)  that  more 
than  one-half  of  the  public  domain  had  been 
exhausted  prior  to  June,  1895,  the  date  when 
the  state  recovered  judgment  for  said  land. 
Nor  do  we  think  the  act  of  1899  (Act^  26th 
Leg.  c.  81)  or  1900  (Acts  26th  Leg.  1st  Called 
Bess.  c.  11)  applicable,  the  first  of  which  de- 
clares that  "all  the  lands  heretof oreor  hereaft- 
er recovered  from  railroad  companies,  firms, 
corporations  or  persons  by  the  state  of  Texas, 
by  suit  or  otherwise,  shall  at  once  become  part 
of  the  permanent  school  fund  of  the  state,  and 
shall  be  disposed  of  as  other  lands,  except  as 
herein  provided,"  for  the  reason  that  said  act 
was  passed  two  years  after  said  validating 
act  If  the  land  by  reason  of  the  validating 
act  of  1897  became  the  property  of  appellee, 
then  said  subsequent  act  of  1809  could  not 
in  our  judgment  be  held  to  have  retroactive 
effect  so  as  to  divest  title  out  of  him.  Nor 
do  we  see  that  the  act  of  19(X),  relied  upon 
by  appellant  which,  in  effect  declares  that 
more  than  one-half  of  the  public  domain  at 
that  time  had  been  exhausted,  and  making 
an  appropriation  for  the  benefit  of  the  school 
fund  to  cover  such  defldt  can  be  looked  to 
by  us  in  aid  of  appellant's  contention,  be- 
cause that  act  does  not  determine  or  under- 
take to  determine  that  such  condition  was 
true  in  1895  at  the  time  the  Wichita  county 
judgment  was  rendered,  under  which  the 
state  claims  the  land,  for  which  reason  we 
are  constrained  to  hold  that  the  land  in 
question  did  not  become  the  property  of  the 
school  fond  eo  instantl  by  virtue  of  the  judg- 
mait  of  the  district  court  of  Wichita  county 
rendered  In  1895  canceling  said  patent  but 
that  it  thereby  became  the  property  of  the 
state,  which  had  the  authority  to  pass  the 
validating  act  reinvesting  appellee  with  title 
thereto,  notwithstanding  said  judgment;  and 
we  therefore  conclude  that  appellant's  assign- 
ment presenting  this  question  should  be  over^ 
ruled- 


Finding  no  error  in  the  judgment  of  the 
court,  the  same  is  affirmed. 
AfBrmed. 


TAUB  V.  WOODKnFP. 

(Coart  of  Civil  Appeals  of  Texas.    Dec.  22, 
1910.    Rehearing  Denied  Feb.  9,  1911.) 

1.  LnoTATioN  OF  Actions  (|  107*)— Compu- 
tation OF  TniE — Stat  ot  Pbocbedinob. 

In  an  action  by  a  builder  for  the  contntct 
price,  defendant,  alter  answer,  appUed  for  a 
stay  of  proceedings  {>ending  the  aeteimination 
of  a  salt  in  another  conrt  by  a  subcontractor 
to  establish  a  lien.on  the  bnilding,  and  an  order 
was  entered  reciting  the  subcontractor's  suit, 
and  ordering  that  the  further  progress  of  the 
builder's  salt  be  stayed  until  the  rartber  prog- 
ress of  the  conrt.  Held,  that  the  stay  was 
merely  to  prevent  the  case  from  coming  to 
trial  until  the  question  of  the  subcontractor'! 
lien  was  determined,  and  did  not  piednde  the 
filing  of  an  amended  petition,  and  hence  did 
not  prevent  the  running  of  the  statute  of  lim- 
itations as  to  claims  for  extras  not  mentioned 
in  the  original  petition. 

[BJd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i  517 ;  Dec.  Dig.  f  107.»] 

2.  Contracts  (8  353*)— BuiLoiNa  Conthact- 
AcnoN— Instbuctions  —  SUPPOBT  in  Evi- 
dence. 

In  an  action  by  a  builder  for  the  contract 
price,  the  owner  counterclaimed  for  delay.  The 
contract  required  the  builder  to  claim  in  writing 
an  extension  of  time  for  completion  within  24 
hours  after  the  delay  occurred  which  entitled 
him  to  it.  Much  of  the  delay  was  caused  by  de- 
lay of  a  distant  subcontractor  to  furnish  mill- 
work,  which,  in  turn,  was  due  to  the  failure  of 
the  architect  to  furnish  plans  and  specifica- 
tions. Plaintiff  testified  to  asking  the  owner 
whether  be  required  a  written  claim  in  relation 
to  this  delay,  and  that  he  replied  that  he  did 
not;  that  the  delay  was  due  to  the  placing  of 
the  order  for  the  millwork  at  a  distance  to  get 
a  better  job ;  that  he  was  more  interested  in 
getting  a  good  job  than  in  completioo  in  the 
contract  time.  Held  insufficient  to  warrant  the 
submission  of  the  issue  of  the  owner's  waiver  of 
all  claim  of  damages  for  delay  from  whatever 
cause,  or  of  the  claim  of  damage  for  delay  in 
completion  caused  by  delay  in  receipt  of  mill- 
work,  the  waiver  testified  to  being  only  of  the 
written  claim  of  an  extension  of  time  for  com- 
pletion. 

[Eld.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  It  1829-1844;    Dec.  Dig.  |  353.*] 

8.  ConTBAOTS  (I  287*)— BUILDINQ  Cortsacts 
— ^Abohitbct's  Cebtifigatk  of  Cosc— Ad- 
lassiBiLiTT  IN  Evidence. 

Where  the  owner  of  a  building  forfeited 
the  building  contract  under  a  provision  thereof 
I>ermitting  him  on  certificate  by  the  architect 
to  terminate  the  contract  for  failure  to  properly 
prosecute  the  work  and  to  complete  the  work  at 
the  builder's  cost,  the  cost  of  so  doing  and  any 
damages  from  the  builder's  breach  of  the  con- 
tract to  be  certified  by  the  ardiitect  snch  cer- 
tificate to  be  conclusive,  the  architect's  certifi- 
cates in  the  absence  of  any  showing  of  l>ad  fvth 
or  collusion  with  the  owner  were  admissible  in 
evidence  in  the  builder's  suit  for  compensation 
as  against  the  objection  tliat  the^  were  made 
after  plaintiffs  work  on  the  buildmg  had  ceas- 
ed, and  were  merely  ex  parte  and  nngwom 
statements. 

[Ed.   Note. — For  other  cases,   see    Contracts, 
Cent  Dig.  18  1344-1351;   Dec.  Dig.  S  287.*] 
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4.  CoRTBAcrrs  (i  287^— Bthldino  CoimtAcrs 
— Abchttbct's  CEBTinoATB— E^ffbcp  of  Bad 
Faith. 

If  the  architect  acted  in  bad  faith  or  arbi- 
trarily in  certifyins  to  the  builder's  failure  to 
perform  looking  to  a  forfeiture  of  the  contract, 
or  in  certifying  to  the  cost  of  completion,  such 
certificates  would  not  tie  admissible  as  evidence 
of  the  facts  therein  stated. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  i|  1344-1851;   Dec  Dig.  {  287.*] 

6.   BVIDBRCB     (i    471*)  — OPINIORS  — NOREX- 

FEBTB. 

A  nonexpert  witness  in  a  contractor's  suit 
for  compensation  may  not  give  his  opinion  as  to 
the  character  of  the  work  done  on  defendant's 
buildine. 

[Bd.  Note. — For  other  cases,  see  Evidence^ 
Cent  Dig.  H  2149-2185;  Dec.  Dig.  |  471.*] 

6.  COKTBACTS  (|  232*)— Bl7II.DIKa  CONTBAOTB 
— ChABOES— ^CTR  A  S. 

Where  a  building  contract  provided  that 
no  changes  or  alterations  should  be  made  in 
the  work  shown  or  described  in  the  drawings 
or  specifications,  except  on  written  order  of 
the  architect,  and,  when  so  made,  the  value 
thereof  should  be  computed  by  the  architect,  the 
contractor  is  not  entitled  to  compensation  for 
extra  work  nnless  ordered  in  writing  by  the 
architect,  and  the  value  thereof  computed  by 
him,  except  where  the  architect  acts  arbitrari- 
ly and  in  bad  faith  in  compnting  or  refusing  to 
compate  the  value  of  such  extra  work. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  1071-1097;    Dec.  Dig.  i  232.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;   W.  P.  Hamblln,  Judge. 

Action  by  W.  E.  Woodruff  against  J.  N. 
Taab.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

li.  B.  Moody,  for  appellant  Baker,  Botts, 
Parker  &  Garwood,  for  appellee. 

PL,El\SANTS,  C.  X  This  suit  was  brought 
by  appellee  against  appellant  to  recover  a 
balance  alleged  to  be  due  upon  a  contract 
for  the  construction  by  appellee  of  a  dwell- 
ing house  for  the  appellant,  and  to  recover 
certain  Items  of  special  damage  alleged  to 
have  been  sustained  by  appellee  by  reason  of 
acts  and  omissions  on  the  part  of  appellant 
In  the  performance  of  said  contract. 

The  petition  alleges  that  there  was  a  bal- 
ance due  plaintiff  on  the  contract  price  of 
the  work.  Including  amount  due  for  extra 
work  as  provided  In  said  contract,  of  $2,- 
980.60,  and  that.  In  addition  thereto,  defend- 
ant Is  liable  to  plaintiff  In  the  sum  of  |850 
on  account  of  delay  and  extra  expense  caus- 
ed plaintiff  In  the  performance  of  his  con- 
tract by  reason  of  the  delay  of  defendant  in 
furnishing  plans  and  specifications  for  the 
work  and  the  errors  and  mistakes  in  the 
plans  and  specifications  furnished,  and  the 
failure  of  the  defendant  to  pay  for  certain 
hardware  which,  under  the  agreement  be- 
tween the  parties,  the  defendant  was  re- 
quired to  f umii^,  and  for  which  plaintiff  was 
forced  to  pay.  The  several  items  of  damage 
which  went  to  make  up  the  sum  of  |850  were 
alleged.  The  defendant  answered  by  general 
denial  and  by  special  pleas,  claiming  credit 


for  various  amounts  paid  plaintiff,  and  paid 
for  material  which,  under  the  contract,  plain- 
tiff was  required  to  furnish,  and  also  for 
amounts  averred  to  be  the  difference  in  value 
between  material  furnished  by  the  plaintiff 
and  materials  which  he  was  required  to 
furnish  under  the  terms  of  the  contract  He 
also  pleaded  that  the  contract  provided  that 
plaintiff  should  pay  to  the  defendant  the  sum 
of  $3.60  per  day  for  each  day  that  the  build- 
ing remained  unfinished  after  the  date  speci- 
fied in  the  contract  for  its  completion,  and 
that  the  building  had  remained  unfinished 
for  205  days  after  said  date,  and  defendant 
was  therefore  entitled  to  recover  of  plaintiff 
on  account  of  such  delay  the  sum  of  $717.50. 
He  further  pleaded:  "Defendant  further 
shows  to  the  court  that  the  contract  sued 
on  herein  by  the  plaintiff  contains  the  fol- 
lowing provisions:  'Art  5.  Should  the  con- 
tractor at  any  time  refuse  or  neglect  to  sup- 
ply a  sufficiency  of  properly  skilled  workmen, 
or  of  materials  of  the  proper  quality,  or  fall 
in  any  respect  to  prosecute  the  work  with 
promptness  and  diligence,  or  fail  In  the  per- 
formance of  any  of  the  agreements  herein 
contained,  such  refusal,  neglect,  or  failure 
being  certified  by  the  architect,  the  owner 
shall  be  at  liberty,  after  three  (3)  days'  writ- 
ten notice  to  the  contractor,  to  provide  any 
such  latwr  and  materials,  and  to  deduct  the 
cost  thereof  from  any  money  then  due  or 
thereafter  to  become  due  to  the  contractor 
under  this  contract;  and,  if  the  architect 
shall  certify  that  such  refusal,  neglect,  or 
failure  is  sufficient  ground  for  such  action, 
the  owner  shall  also  be  at  liberty  to  ter- 
minate the  employment  of  the  contractor  for 
the  work  and  to  enter  upon  the  premises  and 
take  possession,  for  the  purpose  of  completing 
the  work  comprehoided  under  tills  contract, 
of  all  materials,  tools,  and  appliances  there-, 
on,  and  to  employ  any  other  i)erson  or  per- 
sons to  finish  the  work  and  to  provide  ma- 
terials therefor,  and,  in  case  of  such  dis- 
continuance of  the  employment  of  the  con- 
tractor, he  shall  not  be  entitled  to  receive  any 
further  payment  under  this  contract  until  the 
said  work  shall  be  wholly  finished,  at  which 
time.  If  the  unpaid  balance  of  the  amount  to 
be  paid  under  this  contract  shall  exceed 
the  expense  incurred  by  the  owner,  in  finish- 
ing the  work,  such  excess  shall  be  paid  by 
the  owner  to  the  contractor,  but,  if  such 
expense  shall  exceed  such  unpaid  balance,  the 
contractor  shall  pay  the  difference  to  the 
owner.  The  expense  incurred  by  the  owner 
as  herein  provided  either  for  furnishing  ma- 
terials or  for  finishing  the  work,  and  any 
damage  incurred  through  such  default,  shall 
be  audited  and  certified  by  the  architects, 
whose  certificate  thereon  shall  be  conclusive 
upon  the  parties.'  Defendant  further  shows 
to  the  court  ttiat  the  plaintiff  neglected  to 
supply  a  sufficiency  of  properly  skilled  work- 
men, and  failed  In  all  respects  to  prosecute 
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the  work  with  promptness  and  diligence, 
which  neglect  and  failure  was  certified  to  de- 
fendant by  the  architect,  and  defendant  gave 
written  notice  thereof  to  plaintiff,  and  said 
architect  certified  to  defendant  that  such 
neglect  and  failure  on  the  i>art  of  the  plain- 
tiff was  sufficient  ground  to  authorize  defend- 
ant to  terminate  the  employment  of  the  plain- 
tiff for  the  said  work.  Defendant  further 
shows  to  the  court  that  thereafter,  to  wit, 
about  the  7th  day  of  June,  1906,  plaintiff  of 
his  own  motion  discontinued .  work  under 
said  contract,  and  notified  defendant  and  his 
architect  that  he  would  not  do  anything  fur- 
ther under  said  contract  claiming  that  he 
had  completed  said  building  in  accordance 
with  said  contract  Defendant  further  shows 
to  the  court  that  at  the  time  of  the  aban- 
donment of  the  work  upon  said  building  by 
the  plaintiff  the  same  had  not  been  completed 
in  the  manner  required  by  the  contract  sued 
on  herein,  and  thereupon  defendant  was  com- 
pelled to  employ,  and  did  employ,  workmen 
and  purchase  materials  for  the  finishing  and 
completion  of  ,8ald  building  in  the  manner 
provided  for  by  the  contract  sued  on  herein 
at  a  necessary  expense  to  defendant  in  the 
sum  of  one  thousand  and  fifty-nine  and 
*^/ioo  dollars  ($1,059.11),  which  expense  was 
audited  and  certified  by  the  architect  and 
paid  by  the  defendant."  He  further  pleaded 
limitation  against  plaintiff's  claim  for  the 
$850  before  mentioned.  In  reply  to  defend- 
ant's answer,  plaintiff  filed  a  supplemental 
petition,  alleging  fraud  and  collusion  on  the 
part  of  the  defendant  and  his  architect  in  the 
certificates  by  the  architect  as  to  plaintiff's 
failure  to  comply  with  bis  contract  and  the 
certificates  as  to  the  amounts  necessarily  ex- 
pended by  defendant  in  completing  the  build- 
ing. The  cause  was  tried  with  a  Jury,  and 
a  verdict  and  Judgment  was  rendered  in  fa- 
vor of  plaintiff  for  the  sum  of  $2,923.  On 
motion  for  new  trial  filed  by  the  defendant 
plaintiff  remitted  $328.93  of  this  amount  and 
thereupon  the  trial  Judge  overruled  the  mo- 
tion. 

Having  concluded  that  the  Judgment  of  the 
oourt  below  should  be  reversed  because  of 
errors  committed  upon  the  trial,  we  shall 
only  discuss  the  assignments  of  error  which 
we  think  should  be  sustained,  and  those  which 
present  questions  upon  which.  In  view  of  an- 
other trial,  we  think  It  best  to  express  our 
views,  and  will  not  state  the  facts  shown  by 
the  evidence  further  than  is  necessary  to  un- 
derstand the  questions  presented  by  the  as- 
signments discussed  in  this  opinion.  The  de- 
fendant requested  the  trial  court  to  Instruct 
the  Jury  to  return  a  verdict  in  his  favor  as 
to  all  of  the  items  making  up  the  sum  of 
$850,  damages  claimed  by  plaintiff  before 
mentioned,  on  the  ground  that  plaintiff's  right 
to  recover  each  and  all  of  said  items  was 
barred  by  the  statute  of  limitation  at  the 
time  plaintiff  filed  his  amended  petition  In 
which  for  the  first  time  he  asserted  the  right 
to  recover  said  damages.    The  record  shows 


that  these  items  of  damage  accrued  more 
than  two  years  before  the  filing  of  the  amend- 
ed petition,  and  that  no  claim  was  made 
therefor  in  the  original  petition.  The  only 
answer  appellee  makbs  to  appellant's  assign- 
ment of  error  complaining  of  the  refusal  of 
the  court  to  give  the  requested  instruction  Is 
that  he  was  prevented  from  sooner  filing  hia 
amended  petition  and  setting  up  his  claim 
for  these  Items  by  an  order  of  the  court  made 
and  entered  in  this  cause  upon  the  motion  oC 
appellant  The  facts  in  regard  to  this  order 
are  that  after  the  original  petition  was  filed 
and  defendant  had  answered  herein,  a  suit 
was  brought  in  the  United  States  District 
Court  at  Houston  by  a  subcontractor  under 
appellee  seeking  to  establish  a  lien  upon  ap- 
pellant's building  to  secure  the  payment  of 
an  amount  claimed  to  be  due  said  subcon- 
tractor for  work  and  material  furnished  by 
him  to  appellee  in  the  construction  of  appel- 
lant's building.  After  this  suit  was  filed,  ap- 
pellant filed  an  aflJdavit  in  the  court  below 
setting  up  the  facts  as  to  the  filing  of  said 
suit,  and  moved  the  court  to  stay  proceedings 
in  this  cause  until  said  suit  in  the  United 
States  court  should  be  determined.  On  this 
motion  the  court  made  and  entered  the  fol- 
lowing order:  "On  this  13th  day  of  April, 
1907,  there  came  on  to  be  heard  the  applica- 
tion of  the  defendant,  praying  that  this  cause 
be  stayed  until  the  final  termination  of  a  cer- 
tain suit  pending  in  the  United  States  court 
in  the  Southern  district  of  Texas,  upon  the 
equity  docket  being  No.  80,  and  entitled  Le- 
coutour  Bros.  Stair  Manufacturing  Company 
V,  W.  E.  Woodruff  et  al.,  and  the  court,  hav- 
ing heard  said  application,  is  of  the  opinion 
that  it  ought  to  be  granted,  and  it  is  there- 
fore ordered  that  the  further  progress  of  the 
suit  in  this  court  No.  40,712,  and  entitled 
W.  E.  Woodruff  V.  J,  N.  Taub,  be  stayed  un- 
til the  further  order  of  this  court"  This  or- 
der was  clearly  not  intended  to  restrain  ap- 
pellee from  filing  any  additional  pleadings  he 
might  desire  to  file  in  this  cause,  and  it  can- 
not be  given  that  construction.  The  evident 
sole  purpose  of  the  application  was  to  pre- 
vent a  trial  of  this  case  before  the  claim  of 
a  lien  upon  appellant's  building  asserted  by 
the  plaintiff  In  the  suit  in  the  federal  court 
was  determined,  and  the  order  of  court  re- 
straining "the  further  progress"  of  this  suit 
can  be  given  no  wider  scope,  and  cannot  be 
held  to  have  tolled  the  statute  of  limitation 
against  the  filing  by  appellee  of  an  amended 
petition  setting  up  claim  for  damages  not 
made  in  his  original  petition.  It  follows  that 
the  trial  court  erred  in  refusing  the  request- 
ed Instruction. 

There  is  evidence  showing  ,that  the  bnild- 
Ing  remained  unfinished  for  205  days  after 
the  120  working  days  allowed  by  the  contract 
for  Us  completion.  Appellee  pleaded  that  he 
was  delayed  150  days  by  the  failure  of  ap- 
pellant's architect  to  furnish  the  necessary 
plans  and  specifications  for  the  work,  and,  aa 
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before  shown,  claimed  damages  for  such  de- 
lay. There  was  evidence  to  support  this 
claim.  In  submitting  the  Issue  of  appellant's 
right  to  recover  damages  for  delay,  the  trial 
court  charged  the  Jury  as  follows:  "If  yon 
believe  from  the  evidence  that  more  than  120 
working  days  elapsed  from  the  date  of  the 
writtoi  contract  to  such  a  time  after  the 
date  when,  as  the  plaintiff  alleges,  be  was 
compelled  to  abandon  the  work,  or,  as  the 
defendant  alleges,  he  discontinued  same,  as 
would  reasonably  have  been  required  to  com- 
plete said  work  according  to  the  plans  and 
specifications,  then  you  will  find  for  the  de- 
fendant on  his  claim  for  delay  for  $3.50  per 
day  for  each  day  of  said  excess.  But  if  you 
believe  from  the  evidence  that  such  excess, 
or  any  part  thereof,  was  caused  by  the  de- 
lay mentioned  in  paragraph  3b  thereof,  and 
if  yon  believe  that  the  defendant  stated  to 
the  plaintiff,  dnring  the  course  of  the  work, 
that  he  would  make  no  claim  for  the  delay, 
then  yon  will  find  nothing  for  the  defendant 
on  his  claim  for  the  delay."  Under  an  ap- 
propriate assignment  of  error,  appellant  com- 
plains of  this  charge  upon  the  ground,  among 
others,  that  it  submits  to  the  Jury  the  issue 
of  'a  waiver  by  appellant  of  his  claim  for 
damages  for  delay  when  there  is  no  evidence 
to  support  such  issue.  The  assignment  must 
be  sustained.  The  contract  provided,  in  ef- 
fect, that,  if  appellee  should  be  delayed  in 
the  construction  of  the  building  by  causes 
which  under  the  provislcyis  of  the  contract 
would  entitle  him  to  an  extension  of  time,  no 
dalm  for  such  extension  would  be  allowed, 
nnless  made  in  24  hours  after  the  delay  oc- 
curred. Appellee  claims  in  his  pleading,  and 
the  evidence  tends  to  show,  that  a  large  por- 
tion of  the  delay  in  the  construction  of  the 
building  was  caused  by  the  delay  of  a  St 
Louis  subcontractor  to  furnish  certain  mill- 
work  ordered  by  appellee  to  be  used  in  con- 
structing the  building,  and  this  delay  was 
due  to  the  failure  of  appellant's  architect  to 
famish  the  necessary  plans  and  specifica- 
tions. Appellee  testified  that  pending  this 
delay  in  receiving  this  mlUwork  be  had  fre- 
quent conversations  with  appellant  in  refer- 
ence thereto ;  his  testimony  on  this  point  be-. 
ing  as  follows:  "I  had  frequent  conversa- 
tions with  Mr.  Tanb  about  the  delay,  when  I 
was  being  delayed,  and  asked  him  If  he  re- 
quired me  to  make  a  claim  in  writing  on  ac- 
count of  It,  as  required  in  the  contract,  and 
he  said  no,  that  he  understood  that  the  de- 
lay was  caused  by  placing  the  order  for  the 
mill  work  at  St.'  Louis,  which  was  done  to 
give  him  a  better  Job,  that  he  was  living  In 
another  house  of  his  own,  and  that  he  was 
more  Interested  in  getting  a  good  Job  than 
be  was  in  having  it  finished  In  the  time  stat- 
ed In  the  contract"  This-  is  the  only  testi- 
mony relied  on  by  appellee  to  sustain  the 
><ontentIon  that  the  evidence  raises  the  Issue 
of  a  waiver  by  appellant  of  ail  claim  for 
damages  for  delay.  We  do  not  think  this 
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testimony  can  be  so  construed.  The  only 
reasonable  inference  to  be  drawn  therefrom 
is  that  appellant  waived  the  requirement  of 
the  contract  that  appellee,  in  order  to  claim 
an  extension  of  time  for  'delay  not  chargea- 
ble to  him,  should  give  written  notice  of  his 
claim  for  such  extension  within  24  hours  aft- 
er the  delay  occurred.  This  charge  is  ob- 
jectionable for  another  reason,  viz.:  The  Ju- 
ry were  told  in  effect  that  If  any  part  of  the 
delay  for  which  appellant  claims  damages 
was  caused  by  the  delay  In  receiving  the 
millwork  from  St  Louis,  and  that  such  de- 
lay was  due  to  the  failure  of  the  architect 
to  furnish  the  necessary  plans  and  specifica- 
tions, appellant  cannot  recover  for  any  delay 
in  the  construction  of  the  building.  This  Is 
manifest  error.  If  the  statement  of  appel- 
lant shown  by  this  testimony  could  be  regard- 
ed as  a  waiver  of  his  right  to  claim  damages 
for  delay.  It  could  not  possibly  be  made  to 
apply  to  any  such  damages  other  than  those 
caused  by  delay  in  receiving  the  millwork 
from  St  Louis,  and,  as  before  shown,  this  is 
by  no  means  all  of  the  delay  which  might 
have  been  found  from  the  evidence  and  for 
which  appellant  claims  damages. 

Upon  the  trial  of  the  case  appellant  offer- 
ed in  evidence  the  certificates  of  the  archi- 
tect as  to  the  cost  of  the  completion  of  the 
building  according  to  contract  after  appellee 
had  abandoned  his  contract  Appellee  ob- 
jected to  this  evidence  on  the  grounds  that 
said  certificates  were  irrelevant  and  imma- 
terial as  evidence  in  this  case,  that  they  were 
made  after  the  appellee  had  discontinued 
work  on  the  building,  and  were  merely  ex 
parte  and  unsworn  statements  of  the  archi- 
tect These  objections  were  sustained  by 
the  trial  Judge,  and  under  an  appropriate  as- 
signment of  etior  appellant  complains  of 
this  ruling.  Article  5  of  the  contract,  which 
has  been  before  set  out  in  stating  the  plead- 
ings of  appellant,  provides  that  if  "the  con- 
tractor [appellee]  should  at  any  time  refuse 
or  neglect  to  supply  a  sufficiency  of  properly 
skilled  workmen  or  of  materials  of  the  prop- 
er quality,  or  fail  in  any  respect  to  prose- 
cute the  work  with  promptness  or  diligence 
or  fall  in  the  performance  of  any  of  the 
agreements  herein  contained,  *  •  *  and 
If  the  architect  shall  certify  that  such  refus- 
al, neglect  or  failure  is  sufficient  ground  for 
snch  action,  the  owner  shall  also  be  at  lib- 
erty to  terminate  th^  employment  of  the  con- 
tractor for  the  work,  and  to  enter  upon  the 
premises  and  take  possession,  for  the  purpose 
of  completing  the  work  comprehended  under 
this  contract  of  all  materials,  tools,  and  ap- 
pliances thereon,  and  to  employ  any  other 
person  or  persons  to  finish  the  work,  and  to 
provide  materials  therefor,  and.  In  case  of 
such  discontinuance  of  the  employment  of 
the  contractor,  he  shall  not  be  entitled  to  re- 
ceive any  further  payment  under  this  con- 
tract until  the  said  work  shall  be  wholly  fin- 
ished, at  which  time.  If  the  unpaid  balance 
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of  the  amount  to  be  paid  under  this  contract 
shall  exceed  the  expenses  incurred  by  the 
owner,  In  finishing  the  work,  such  excess 
shall  be  paid  by  the  owner  to  the  contractor ; 
but,  If  such  expense  shall  exceed  such  un- 
paid balance,  the  contractor  shall  pay  the 
balance  to  the  owner.  The  expense  incurred 
by  the  owner  as  herein  provided,  either  for 
furnishing  materials  or  for  finishing  the 
work,  and  any  damage  incurred  through 
such  default,  shall  be  audited  and  certified 
by  the  architects,  whose  certificate  thereon 
shall  be  conclusive  upon  the  parties."  There 
was  evidence  tending  to  show  that  appel- 
lee had  failed  in  the  respects  mentioned  In 
this  article  of  the  contract,  and  that  the  ar- 
chitect bad  certified  that  such  failure  was 
sufficient  ground  for  the  owner  to  take 
charge  of  the  work  and  proceed  to  complete 
same  in  accordance  with  the  contract  Ap- 
pellant on  May  16,  1906,  gave  appellee  the 
following  written  notice:  "You  are  hereby 
notified  that  because  of  your  failure  to  com- 
ply with  your  contract  and  complete  my 
building  in  the  time  specified,  and  because  of 
your  failure  to  meet  your  claims  against 
you  for  labor  and  material,  that  I  will  imme- 
diately take  charge  of  the  Job  and  complete 
it  myself."  The  evidence  shows  that  after 
this  notice  was  sent  by  appellant,  appellee, 
with  the  consent  of  appellant,  continued  to 
direct  the  workmen  who  were  engaged  upon 
said  building  until  June  7,  1906,  when  be- 
cause of  a  disagreement  between  him  and  the 
architect  he  ceased  to  have  any  further  con- 
nection with  the  work.  The  work  was  com- 
pleted under  the  direction  of  the  architect 
by  workmen  employed  by  appellant,  and  the 
certificates  offered  In  evidence  were  certifi- 
cates of  the  architect  as  to  the  cost  of  com- 
pleting the  work  according  to  contract  We 
think  the  evidence  is  sufficient  to  show  that 
appellee's  contract  was  forfeited  by  the  ar- 
chitect under  the  provisions  of  the  contract 
and  that  if  the  architect  acted  in  good  faith 
and  without  collusion  with  the  owner,  his 
certificates  as  to  the  cost  of  completing  the 
work  would,  under  the  terms  of  the  contract, 
be  conclusive.  McKenzie  v.  Barrett  43  Tex. 
Civ.  App.  451,  98  S.  W.  230. 

The  issue  of  bad  faith  on  the  part  of  the 
architect  was  raised  by  the  pleading  and  evi- 
dence, but  was  not  submitted  to  the  jury. 
If  upon  a  proper  submission  the  jury  should 
find  that  the  architect  ^cted  arbitrarily  and 
in  bad  faith  in  declaring  the  contract  for- 
feited or  in  making  his  certificates  of  the 
cost  of  completing  the  work,  such  certificates 
Bhauld  not  be  considered  by  the  jury,  but  in 
determining  the  question  of  whether  appellee 
was  entitled  to  recover  anything  upon  his 
contract  they  should  only  consider  the  sworn 
testimony  of  the  witnesses  as  to  the  reason- 
able cost  of  completing  the  work. 

The  objection  of  the  appellant  to  the  testi- 
mony of  the  witness  Hagerman  as  to  how 


the  work  on  appellant's  building  was  done 
should  have  been  sustained.  The  testimony 
was  merely  the  opinion  of  the  witness,  and, 
as  he  was  not  shown  to  have  been  an  ex- 
pert hla  opinion  as  to  the  character  of  the 
work  was  clearly  Inadmissible. 

Appellee,  as  before  stated,  claimed  com- 
pensation for  extra  work  which  he  alleged 
was  made  necessary  because  of  errors  in  the 
specifications  furnished  him  by  the  architect. 
The  contract  provided  that  no  changes  or 
alterations  should  be  made  In  the  woA 
shown  or  described  by  the  drawings  and  spec- 
ifications except  upon  a  written  order  of  the 
architect  and  that  when  so  made,  the  value 
of  the  work  added  should  be  computed  by 
the  architect  Under  this  provision  of  the 
contract  appellee  would  not  be  entitled  to 
compensation  for  extra  work  In  making 
changes  in  the  plans  and  specifications,  mi- 
less  such  changes  were  made  on  the  written 
order  of  the  architect,  and  then  only  to  the 
value  of  such  extra  work  computed  by  the 
architect,  unless  the  jury  should  find  from 
the  evidence  that  the  architect  acted  arbi- 
trarily and  in  bad  faith  In  computing  or 
refusing  to  compute  the  value  of  such  extra 
work. 

The  paragraphs  of  the  court's  charge  com- 
plained of  by  the  twenty-seventh  and  twoity- 
eighth  assignments  of  error  are  predicated 
upon  the  assumption  that  the  appellee  was 
entitled  to  recover  the  reasonable  value  of 
such  extra  work  without  regard  to  the  issue 
of  bad  faith  on  the  part  of  the  architect 
and  are  therefore  erroneous. 

For  the  errors  indicated,  the  judgment  of 
the  court  below  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


I^ARRIS  V.  RATHBR.t 
(Conrt  of  Civil  Appeals  of  Texas.     Jan.  29, 
1911.    Rehearing  Denied  Feb.  22,  1911.) 

1.  DEEOS  (J  145*)— COVKWANT  OB  CONDmON— 

Affecting  Remedy. 

Where  plaintiff  contracted  to  sell  land  to 
defendant,  defendant  agreeing  to  erect  a  build- 
ing to  cost  a  specified  amount  within  a  cer- 
tain time,  but  tne  deed  made  in  pursuance  of 
the  contract  was  silent  as  to  the  building  but 
retained  a  vendor's  lien  for  the  price,  the  agree- 
ment to  build  was  a  covenant  and  not  a  con- 
dition subsequent,  and  hence  plaintiff's  remed; 
for  a  breach  was  an  action  for  damages,  and  not 
for  cancellation. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  471;   Dec.  Dig.  S  145.*] 

2.  Deeds  (§  144*)  —  Conditions— Forfkitcee 
—Right  of  Re-bntbt. 

Apt  and  appropriate  words  must  be  rati 
or  a  right  of  re-entry  reserved,  to  create  t 
condition  in  a  deed,  breach  of  which  will  woik 
a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  iS  469,  470,  472;   Dec  Dig.  |  144>] 

Appeal  from  District  Conrt,  Travis  Coun- 
ty ;    George  Calhoun,  Judge. 
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Action  by  Sidon  Harris  against  C.  T.  Ratb- 
«r.  From  a  judgment  for  defendant,  plaln- 
tlflt  appeals.    Affirmed. 

Sldon  Harris,  for  appellant  C.  T.  Rather, 
for  appellee. 

RICE,  J.  On  the  21st  day  of  May,  1908, 
the  parties  hereto  entered  Into  a  written  con- 
tract, whereby  the  appellant,  In  consideration 
of  the  sum  of  $5,000  to  be  thereafter  paid  by 
appellee,  bound  himself  to  convey  to  appellee 
five  acres  of  land  In  the  city  of  Austin,  upon 
which  the  latter  agreed  to  erect  a  residence 
to  cost  not  less  than  $10,000,  work  to  com- 
mence within  12  months.  On  the  25th  of 
June  thereafter  appellant  and  wife,  by  war- 
ranty deed,  conveyed  to  appellee  said  tract 
of  land  In  consideration  of  $5,000.  $2,000  of 
which  was  paid  by  appellee  at  the  time,  and 
the  assumption  by  him  of  the  payment  of 
$3,000  owing  by  appellant  to  his  vendor,  said 
deed  retaining  a  vendor's  lien  to  secure  the 
payment  thereof.  There  is  no  mention  in 
said  deed  of  the  agreement  on  the  part  of  ap- 
pellee to  erect  a  $10,000  residence  on  said 
property.  Appellee  having  failed  to  com- 
mence the  erection  of  said  buUding  within 
the  period  named,  this  suit  was  brought  on 
the  9th  of  June,  1909,  by  appellant  to  cancel 
said  deed  and  to  remove  cloud  from  title  to 
said  property  cast  thereon  by  same.  There 
was  a  jury  trial,  in  which  the  court  instruct- 
ed a  verdict  for  appellee,  and  Judgment  was 
entered  In  accordance  therewith,  from  which 
this  appeal  is  taken. 

The  material  question  for  our  considera- 
tion is  whether  or  not  the  provision  relative 
to  the  erection  of  a  $10,000  residence  upon 
the  property  in  question  should  be  regarded 
as  a  covenant  or  a  condition  subsequent  If 
the  former,  then  upon  the  breach  thereof  ap- 
pellant would  have  his  action  for  damages, 
and.  If  the  latter,  then  the  right  to  rescission 
and  cancellation  of  the  deed  would  exist  up- 
on failure  to  comply  therewith.  The  evi- 
dence showed  that  appellant  owned  100  acres 
of  land  adjoining  the  tract  in  controversy  up- 
on which  there  were  no  houses  or  Improve- 
ments, and  that  he  would  not  have  sold  this 
tract  to  appellee  but  .for  the  fact  that  appel- 
lee agreed.  In  addition  to  the  payment  of  the 
$5,000,  to  begin  the  erection  within  12 
months  thereafter  of  a  $10,000  residence,  and 
appellant  testified  that  this  was  the  principal 
inducement  for  the  sale  thereof  to  him. 

Appellant  contends  by  his  assignments  that 
the  evidence  did  not  conclusively  establish 
that  the  provision  with  reference  to  the  erec- 
tion of  the  residence  was  a  mere  personal 
covenant  and  that  therefore,  the  court  erred 
In  Instructing  a  verdict  in  behalf  of  ap- 
pellee. It  is  insisted,  however,  on  the  part  of 
appellee  by  his  counter  proposition,  that  not- 
withstanding the  fact  that  he  contracted  to 
begin  building  a  house  upon  the  five  acres 
of  land  described  In  the  petition  within  12 
months  from  May  21, 1906,  and  notwithstand- 
ing the  fact  that  he  breached  said  contract 


by  failing  to  begin  the  erection  of  said  house 
within  said  period,  said  breach  did  not  for- 
feit the  grant  or  vest  in  appellant  any  legal 
right  to  recover  the  five  acres  of  land,  be- 
cause the  stipulation  to  build  said  house  was 
a  covenant,  the  breach  of  which  gave  rise  to 
an  action  for  damages,  or  for  specific  per- 
formance, and  not  a  condition  subsequent, 
the  breach  of  which  was  legal  grounds  for 
rescinding  or  forfeiting  the  grant.  We  be- 
lieve that  the  record  sustains  the  contention 
of  appellee.  If,  as  insisted  by  appellant,  the 
agreement  on  the  part  of  appellee  to  begin 
the  erection  upon  the  land  conveyed  within 
12  months  of  a  $10,000  residence  was  a  part 
of  the  consideration  for  the  conveyance,  and 
if  this  consideration  had  been  recited  in  the 
deed,  still  we  do  not  think  that  this  would 
have  given  appellant  a  right  to  rescind.  The 
grantor  did  not  make  or  attempt  to  make  the 
failure  on  the  part  of  his  grantee  to  erect 
said  building  a  cause  for  forfeiture  or  re- 
scission of  the  contract.  It  is  true  that  the 
deed  reserved  a  lieu  to  secure  the  payment 
of  the  purchase  money,  but  it  will  be  ob- 
served no  lien  whatever  was  retained  in  the 
deed  to  enforce  the  obligation  with  reference 
to  the  erection  of  said  residence.  The  appel- 
lant bad  the  right  to  have  Inserted  such  a 
clause,  but  having  failed  to  do  so,  it  seems 
to  us  the  presumption  would  obtain  that  he 
intended  to  rely  upon  his  contract,  a  breach 
of  which  would  merely  authorize  a  suit  for 
damages. 

In  the  case  of  Ry.  Co.  v.  Tltterington,  84 
Tex.  218.  19  S.  W.  472,  31  Am.  St  Rep.  39. 
a  similar  question  to  the  one  here  presented 
was  considered.  Tltterington  and  wife  con- 
veyed certain  land  to  the  company.  The  con- 
sideration, as  expressed,  was  that  the  com- 
pany, among  other  things,  would  construct 
a  railway  upon  the  tract  of  land  and  estab- 
lish and  maintain  thereon  a  station,  the  lat- 
ter of  which  was  not  done.  The  suit  was 
brought  by  him  to  cancel  and  annul  the  deed 
because  of  the  failure  on  the  part  of  the 
company  to  locate  or  maintain  a  railway 
station  on  the  land  conveyed.  In  passing 
upon  the  question  thus  presented,  the  court 
said:  "It  is  very  evident  that  the  deed  con- 
tains no  conditions  precedent  nor  do  we 
think-  that  the  language  used  would  indicate 
even  a  condition  subsequent  *  ♦  •  Con- 
ditions of  this  character  are  not  favored  by 
the  courts,  and,  in  case  of  doubtful  language 
or  intention,  the  promise  or  obligation  of  the 
grantee  will  be  construed  to  be  a  covenant 
limiting  the  grantor  to  an  action  thereon, 
and  not  a  condition  subsequent  with  the  right 
to  defeat  the  conveyance.  Under  the  au- 
thorities, we  think  It  must  be  held,  and  we 
do  hold,  that  the  promises  or  obligations  of 
the  railway  company  referred  to  in  the  deed 
are  In  the  nature  of  covenants,  not  condi- 
tions, and  therefore  the  plaintiffs,  aside  from 
other  questions  in  the  case,  could  not  reclaim 
the  land  itself  on  account  of  nonperformance 
of  the  covenants  or  promises  by  the  grantee. 
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but  would  be  required  to  sue  for  the  dam- 
ages arising  from  the  breach  of  the  con- 
tract" 

In  the  case  of  Moore  t.  Cross,  S7  Tex.  557, 
29  S.  W.  1051,  suit  was  brought  by  Cross  to 
cancel  a  deed  which  he  had  made  to  Moore. 
It  was  alleged,  among  other  things  by  the 
plaintiff,  that  he  had  been  Induced  to  exe- 
cute the  deed  by  certain  representations  and 
guaranties  of  Moore,  to  the  effect  that,  If  he 
did  so,  Moore  would  give  him  remunerative 
employment  as  specified  therein,  and  that  a 
railway  roundhouse  and  machine  shops  would 
be  established  contiguous  to  property  which 
was  conveyed  to  him  by  Moore  in  exchange, 
and  thereby  greatly  enhance  the  value  of 
that  property.  There  was  a  verdict  and 
Judgment  for  the  plaintiff,  and  upon  appeal, 
the  Supreme  Court  in  passing  upon  the  ques- 
tion presented  said:  "It  does  not  appear 
from  the  evidence  that  the  alleged  promises 
constituted  any  part  of  the  consideration  for 
the  exchange  of  the  property.  If,  however, 
they  were  the  consideration,  and  had  been 
Inserted  in  the  deed  in  the  terms  stated  in 
the  conclusions  of  fact,  their  breach  would 
not  afford  ground  for  canceling  the  deed,  but 
the  party  must  resort  to  his  action  for  dam- 
ages, if  any.  If  as  contemporaneons  parol 
agreements  they  can  be  proved  under  the 
circumstances  of  this  case,  which  question  Is 
not  before  us,  then  assuredly  they  could  have 
no  greater  force  than  would  be  given  to  them 
If  embodied  In  the  deed  in  the  form  of  cove- 
nants." 

In  the  case  of  Mayer  v.  Swift,  73  Tex.  369, 
11  8.  W.  378,  r^vlnla  Swift,  a  very  old 
woman,  conveyed  to  Mayer  a  house  and  lot 
upon  consideration  that  he  would  support 
and  maintain  her  during  the  remainder  of 
her  life,  which  it  was  claimed  he  failed  to 
do,  whereupon  she  brought  suit  for  cancella- 
tion of  the  deed,  and  recovered.  The  case 
was  reversed,  chiefly  upon  the  charge  of  the 
court,  which  instructed  the  jury  that  If 
Mayer  did  not  reasonably  and  in  good  faith 
carry  out  bis  undertaking  to  support  her,  and 
it  was  manifest  by  his  conduct  that  he  did 
not  in  good  faith  intend  to  comply  with  his 
undertaking,  that  the  consideration  of  such 
contract  had  failed,  and  they  would  find  for 
the  plaintiff.  This  charge  was  held  error, 
the  court  saying  that:  "The  suit  was  not  to 
charge  the  land  with  a  trust,  but  was  for 
the  cancellation  of  a  deed,  and  the  Judg- 
ment of  the  court  annnlled  and  set  aside  the 
deed  and  restored  the  possession  of  the  land 
to  the  plaintiff.  The  deed,  as  we  have  said, 
is  an  absolute  and  unqualified  conveyance  of 
the  land  upon  a  valuable  consideration,  shown 
upon  the  face  of  the  deed  to  be  unpaid,  but 
no  lien  Is  reserved  or  condition  expressed  up- 
on the  face  of  the  deed.  If  the  only  issue 
presented  by  the  pleadings  and  submitted  to 
the  Jury  bad  been  whether  the  deed  was 
fraudulently  obtained,  and  the  verdict  had 
been  in  favor  of  the  plaintiff  and  the  Judg- 
ment had  been  for  its  rescission  and  the  res- 


toration of  this  land  to  the  plaintiff,  we 
would  find  no  ground  In  the  record  for  set- 
ting it  aside.  If,  on  the  other  hand,  there 
was  no  fraud  in  obtaining  the  deed  sufficient 
to  Justify  it  being  set  aside,  then  we  do  not 
think  the  ftillnre  to  pay  the  consideration  or 
comply  with  its  terms  subsequently  famish- 
ed any  grounds  for  rescinding  it," 

In  Byars  v.  Byars,  11  Tex.  Civ.  App.  .'Vi'i, 
32  S.  W.  925,  which  was  a  suit  brought  for 
the  recovery  of  a  tract  of  land  and  the  can- 
cellation of  a  deed  made  by  the  parents  to 
the  son  against  his  widow,  made  upon  the 
express  consideration  of  $1,250,  which  it  is 
alleged  was  untrue,  but  that  the  real  con- 
sideration was  that  he  would  support  and 
maintain  them  in  their  old  age,  and  that  by 
reason  of  his  death  it  became  Impossible  Tor 
him  to  comply  therewith,  it  was  held  that 
the  parents  could  not  maintain  the  action 
for  cancellation  of  the  deed,  but  that  their 
remedy  would  be  for  damages  for  breach  of 
the  covenant  and  not  to  recover  the  estate, 
citing  Thornton  v.  Tranmiell,  39  Ga.  202, 
which  was  an  action  brought  by  the  heirs  of 
Thornton  to  recover  a  certain  tract  of  land 
which  had  been  conveyed  in  fee  simple  by 
their  ancestor  to  the  company,  the  convey- 
ance reciting  that  It  was  expressly  unde^ 
stood  by  tbe  psrties  "that  said  tract  or  par- 
cel of  land  is  not  to  be  put  to  any  other  nse 
than  that  of  a  depot-  square,  and  that  no 
business  or  improvements  are  to  be  put  on 
said  tract  but  that  which .  Is  immediately 
connected  with  the  Western  &  Atlantic  rail- 
road." There  was  »  breach  of  said  provi- 
sion, and  It  was  held,  as  shown  by  the  syl- 
labus, 'that  these  words  in  the  deed  were 
words  of  covenant  and  not  words  of  con- 
dition, and  that  the  plaintiff's  remedy  for  a 
breach  thereof  was  an  action  for  damages, 
and  not  a  forfeiture  of  the  estate  for  con- 
dition broken.  See,  also,  Beaumont  Pas- 
ture Co.  V.  S.  &  E.  T.  Ry.  Co.,  41  S.  W. 
543;  G..  C.  &  S.  F.  By.  Co.  v.  Duuman,  74 
Tex.  265,  11  S.  W.  1094;  Elliott  v.  Elliott, 
109  8.  W.  217;  Cox  V.  Combs.  Ill  S.  W. 
1070;  Johnson  v.  Gurley,  52  Tex.  227;  G., 
H.  &  S.  A.  Ry.  Co.  v.  Pfeuffer.  56  Tes.  73; 
Ryan  v.  Porter,  61  Tex.  106;  H.  &  T.  C.  K. 
R.  Co.  V.  McKlnney,  55  Tex.  176.  In  13  Cyc. 
pp.  683,  684,  it  is  said:  "Apt  and  appropri- 
ate words  must  be  used  or  a  right  of  re-entry 
be  reserved  to  create  a  condition  in  a  grant 
• '  ♦  ■  •  If  land  is  deeded  for  a  specific  use 
or  purpose,  or  it  is  deeded  in  consideration 
of  its  use  for  a  certain  purpose,  or  In  consid- 
eration of  the  doing  of  a  certain  act,  and 
there  is  nothing  to  show  that  a  condition 
was  intended,  none  will  be  created,  either 
precedent  or  subsequent  »  »  •  Covenants 
and  conditions  may  be  created  by  the  same 
words,  but  forfeitures  are  not  favored. 
Courts  are  therefore  more  favorably  inclin- 
ed to  holding  that  the  language  used  consti- 
tutes a  covenant  rather  than  a  condition 
which  will  forfeit  the  grant.  This  rule  Is 
especially  apf)licable  when  the  words  used 
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are  In  the  form  of  a  covenant  pnre  and  sim- 
ple, and  there  are  no  words  of  proviso  or 
condition,  or  provision  for  reentry  tn  the 
deed." 

It  will  te  remembered  tliat  there  are  no 
provisions  or  conditions  inserted  in  the  deed 
before  us,  nor  in  the  preliminary  agreement 
or  contract.  So  that  in  this  case,  in  the  ab- 
sence of  any  such  provision  or  condition  for 
re-entry,  we  hold  that  the  court  correctly 
Instructed  a  verdict  in  behalf  of  defendant. 

Finding  no  error  in  the  judgment,  the 
same  is  affirmed. 

Affirmed. 


CARUTHERS  v.  HADLET.t 

(Conrt  of  Civil  Appeals  of  Texas.     Dec.  24, 

1910.     On  Motion  for  Rehearing, 

Feb.  18,  1911.) 

1.  Judgment  ({  495*)— Pkobate  Courts— Pbe- 

8UMPTI0N— Collateral   Attack. 

A  county  court  beinjc  a  court  of  record  and 
of  general  jurisdiction  as  to  the  estates  of  de- 
ceased persons,  having  assumed  jurisdiction  in 
partition  of  decedent's  estate,  all  presumptions 
shonld  be  indulged  in  favor  of  the  validity  of 
its  judgment,  which  could  not  be  collaterally 
attacked  for  want  of  proof  that  it  had  jurisdic- 
tion to  partition  the  particular  estate. 

[Ed.   Note. — For  other  cases,   see  Judgment, 
Cent  Dig.  {  933;    Dec.  Dig.  §  495.»] 

2.  Judgment  (§  504*)— Collatekai.  Attack— 
Partttion  Decbee— Validity. 

A  decree  partitioning  the  land  in  contro- 
versy, though  invalid  for  failure  to  sufficient- 
ly describe  the  land,  was  nevertheless  admissible 
in  trespass  to  try  title  to  show  that  both  plain- 
tiff and  defendant  claimed  from  a  common 
source. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  946;   Dec.  Dig.  |  5W.»] 

S.  Trespass  to  Try  Title  (8  18*)  —  Title 
i^OM  Common  Source  —  Title  in  Third 
Pebson. 

Defendant  in  trespass  to  try  title,  where 
the  parties  claimed  from  a  common  source,  may 
defeat  tlie  action  hy  showing  a  superior  out- 
standing title  in  a  third  person  on  proof  of  such 
title  anterior  to  that  of  the  common  source,  and 
that  such  prior  title  never  vested  in  the  com- 
mon source. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try^Title,  Cent.  Dig.  {  21 ;   Dec.  Dig.  i  18.*] 

4.  Trespass  to  Try  Title  (§  41*)— Evidence 
—Common  Soubce— Outstanding  Title. 

Where,  in  trespass  to  try  title,  there  is 
proof  that  both  parties  claimed  under  a  common 
source,  it  will  be  presumed  that  such  common 
grantor  had  the  title  when  be  undertook  to  con- 
vey the  title  wliich  defendant  claimed,  involving 
the  assumption  that  he  had  acquired  the  title  of 
all  previous  owners,  so  that  proof  that  prior  to 
that  time  a  third  person  had  the  title  was  not 
sufficient  to  defeat  the  action. 

(Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Dec.   Dig.  {  41.»] 

5.  Evidence  ({  274*)— Declarations  or  Pri- 
or Owner  of  Liand — Removal  of  Bound- 
ary Ijne. 

Where,  in  trespass  to  try  title,  both  parties 
claimed  under  a  common  source,  declarations 
of  such  common  owner  that  the  west  Iraandary 
line  of  the  survey  had  been  moved  east,  and  the 
division  line  In  dispute  also  moved  east  from 
where  it  was  originally  established  in  order  to 


give  purchasers  the  amount  of  land  Sold  to  them 
y  the  declarant,  was  admissible  on  an  issue 
as  to  the  establishment  and  location  of  such  di- 
vision line. 

[Ed.   Note.— For   other   cases,   see   Bvidence, 
Cent  Dig.  i  1133;  Dec  Dig.  {  274.*] 

6.  Frauds,  Statute  of  (|  7(W  — Boundary 
Line— ElOTABLisHMENT  AND  Recognition. 

The  removal  of  an  estahlished  boundary 
line  by  landowners  and  subsequent  recognition 
of  the  boundary  line  established  is  not  obnox- 
ious to  the  statute  of  frauds,  though  not  in 
writing,  or  within  the  statutes  regulating  con- 
veyances of  real  estate. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  i  112;   Dec.  Dig.  f  70.*] 

7.  Appeal  and  Error  ({  742*)  —  Record — 

Statement. 

Where  error  was  assigned  to  the  refusal  of 
a  request  to  charge,  but  the  statement  under 
the  assignment  did  not  set  out  the  testimony 
bearing  on  the  question,  and  did  not  point  out 
the  page  of  the  record  where  such  testimony 
could  be  found,  such  assignment  will  not  be  re- 
viewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  3000 ;    Dec.  Dig.  S  742.*] 

8.  Boundaries  (S  41*)— Establishment- In- 
structions. 

In  trespass  to  try  title  involving  a  dis^ 
puted  boundary  line,  the  court  charged  that,  if 
the  east  and  west  lines  of  the  H.  tract  which 
had  been  conveyed  by  S.  the  common  source  of 
title  in  1884  were  moved  further  east  by  S., 
and  that  the  parties  who  then  owned  the  H. 
tract  consented  to  the'  change,  and  at  that  time 

8.  owned  all  the  land  that  was  east  of  and  ad- 
jacent to  the  H.  tract  and  to  the  original  east 
line  of  the  survey,  then  all  persons  agreeing  to 
the  change  and  all  parties  who  afterwards 
bought  land  from  the  common  source  of  title 
which  was  adjacent  to  and  east  of  the  H.  tract 
with  notice  that  the  east  line  of  the  H.  tract 
had  been  moved  east  would  be  bound  by  the 
change.  In  another  paragraph  the  court  stated 
that  if  S.  did  not  so  extend  the  II.  tract  further 
east,  or  if,  when  defendant  purchased  his  land, 
he  had  no  notice  of  the  fact,  but  bought  to  the 
west  line  of  the  strip  in  controversy,  or  if  the 
H.  lines  were  extended  by  the  common  source, 
but  as  extended  no  part  of  the  same  was  with- 
in the  inclosure  of  the  defendant,  the  jury 
should  find  for  him.  Held,  that  such  instruc- 
tions constituted  a  correct  application  of  the 
law  to  the  facts,  and  covered  a  request  to 
charge  that,  if  in  the  subdivision  of  the  survey 
when  it  was  deeded  to  S.  the  division  line  t>e- 
tween  the  two  tracts  on  the  west  of  defend- 
ant's land  was  recognized  and  acquiesced  in 
and  agreed  upon  by  the  parties  as  the  true  di- 
vision line  between  the  land  owned  by  the  de- 
fendant and  the  H.  or  G.  tract,  and  at  and  just 
before  defendant  purchased  the  land  S.  pointed 
out  the  line  to  him  as  the  true  west  division, 
and  defendant  on  the  faith  of  the  acts  of  the 
parties  thereafter  purchased  up  to  that  line, 
then  the  jury  should  find  for  the  defendant 

[EM.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  »  205-207;    Dec.  Dig.  I  41.*1 

9.  Appeal  and  Ebrob  (J  742*)  —  Record — 
Bbibp— Statement. 

Where  the  only  statement  of  facts  attached 
to  assignments  of  error  to  the  court's  refusal  of 
certain  charges  in  question  was  "the  special 
instruction  No.  T  (Tr.  pp.  13-14)  and  spe- 
cial instruction  No.  '8'  (T>.  pp.  11-13),  are  cor- 
rectly copied  in  the  assignment,"  the  assign- 
ments will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  3000;   Dec.  Dig.  \  742.*] 


•For  other  cases  lee  same  topic  and  section  NUMBER  in  Dec.  Dig.  t  Am.  Dig.  Key  No.  Suies  *  Rep'r  ladexei 
t  Application  for  writ  of  error  dismissed  by  Supreme  Court 
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Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  L.  Lockett,  Judge. 

Action  by  W.  B.  Hadley  against  R.  W.  Car- 
uthers.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Aflarmed.  Motion  for  rehearing 
overruled. 

See,  also,  115  S.  W.  80. 

S.  C.  Padelford,  for  appellant  Odell  & 
Johnson  and  Mitchell  Davis,  for  appellee. 

TALBOT,  J.  On  the  30th  day  of  April, 
1906,  the  appellee  instituted  this  suit  against 
the  appellant  In  the  form  of  an  action  of  tres- 
pass to  try  title  to  recover  about  2^  acres  of 
land,  a  part  of  the  Dyer  Nuner  survey,  sit- 
uated In  Johnson  county,  Tex.  We  think, 
however,  that  it  la  a  boundary  case  involving 
the  true  location  of  the  division  line  running 
north  and  south  between  the  plaintifTs  laud 
on  the  west  and  the  defendant's  land  on  the 
east  The  d^endant  answered  by  general 
denial,  plea  of  not  guilty,  and  the  statutes  of 
limitation  of  five  and  ten  years.  The  case 
was  tried  before  the  court  and  a  Jury,  and 
resulted  in  a  verdict  and  Judgment  In  favor 
\)t  the  plaintiff,  and  the  defendant  appealed. 

The  defendant  requested  the  court  to 
charge  the  Jury  to  the  effect  that  the  evi- 
dence showed  that  the  plaintiff  was  not  the 
owner  of  the  land  in  controversy,  and  there- 
fore to  return  a  verdict  in  favor  of  the  de- 
fendant. This  charge  was  refused,  and  the 
Jury  instructed  In  the  first  paragraph  of  the 
court's  general  charge  "that  the  uncontro- 
verted  evidence  shows  that  the  plaintiff  and 
the  defendant  are  each  claiming  their  respec- 
tive lands  in  controversy  from  and  under  J. 
J.  Snyder,  who  is  the  common  source  of  ti- 
tle to  each  of  them,  and  you  are  Instructed 
that  the  deeds  and  instruments  in  writing, 
introduced  in  evidence  by  each  party,  are 
sufficient  to  vest  the  title  to  their  respective 
tracts  of  land  to  each  of  them,  except  as 
their  titles  may  be  affected  by  the  instruc- 
tions hereinafter  given  you."  The  refusal  of 
the  one  and  the  giving  of  the  other  of  these 
charges  is  made  the  basis  of  several  assign- 
ments of  error,  but  the  propositions  contend- 
ed for,  in  substance,  are  that  the  plaintiff 
failed  to  deralgn  title  from  the  state  or  to 
show  that  he  and  the  defendant  claimed  title 
from  a  common  source;  that  the  uncontra- 
dicted evidence  showed  that  J.  J.  Snyder, 
who  the  court  charged  was  the  common 
source  of  title,  in  1871,  long  anterior  to  the 
purchase  of  any  of  the  parties  under  whom 
the  plaintiff  claimed,  had  by  warranty  deed 
conveyed  all  the  land  in  controversy  to  one 
J.  A.  Snyder,  and  there  was  no  evidence  that 
the  said  J.  J.  Snyder  subsequent  to  bis  con- 
veyance to  the  said  J.  A.  Snyder  had  reac- 
quired the  title  to  said  land,  or  that  the  de- 
fendant claimed  through  J.  A.  Snyder,  there- 
fore a  superior  outstanding  title  was  shown, 
and  the  trial  court  erred  in  not  instructing  a 
verdict  for  the  defendant  as  requested  by 
him.  The  plaintiff  did  not  as  contended  by 
the  appellant,  deralgn  his  title  from  the  state, 


but  we  think  the  evidence  very  clearly  shows 
that  he  and  the  appellant  claimed  title  to  tbe 
land  from  a  common  source.  The  land  was 
patented  to  Dyer  Nnner,  but  no  conveyance 
was  shown  from  him  to  any  one.  J.  J.  Sny- 
der purchased  the  entire  Nuner  survey  from 
Samuel  R.  'Smith,  and  received  a  deed  there- 
for on  the  4th  day  of  December,  1861.  From 
whom  Smith  purchased  does  not  appear.  J. 
J.  Snyder  took  possession  of  the  land,  and 
sold  the  greater  portion  of  it  to  different  par- 
ties before  his  death,  which  occurred  In  18S7. 
It  was  shovm  that  J.  J.  Snyder  on  the  18th 
day  of  February,  1884,  conveyed  the  land 
claimed  by  the  appellee  to  W.  D.  Hall  and 
H.  T.  HaU,  and  that  the  title  thereto  by 
mesne  conveyances  was  passed  to  and  vest- 
ed in  the  appellee.  It  was  also  shown,  as 
we  understand  the  evidence,  that  the  land 
claimed  by  the  appellant  was  in  the  posses- 
sion of  and  claimed  by  J.  J.  Snyder  at  the 
date  of  his  death;  that  the  same  by  parti- 
tion made  between  his  heirs  In  the  county 
court  of  Johnson  county,  Tex.,  passed  to  bis 
son,  H.  C.  Snyder,  and  his  daughter,  Mrs.  M. 
A.  Barry,  and  thence  by  a  regular  chain  of 
conveyances  to  the  appellant  Appellant, 
however,  contends,  in  effect  that  the  decree 
of  partition  referred  to  above  is  void  and 
cannot  be  considered  as  a  link  to  the  chain  of 
his  title,  because  there  was  nothing  showine 
that  the  county  court  of  Johnson  county, 
Tex.,  had  Jurisdiction  to  partition  the  estate 
of  J.  J.  Snyder,  deceased,  and  because  of  un- 
certainty in  that  it  does  not  describe  any  real 
estate  whatsoever.  We  think  this  contention 
should  not  be  sustained.  The  county  court  of 
Johnson  county  is  a  court  of  record  and  of 
general  Jurisdiction  In  all  matters  pertain- 
ing to  the  estates  of  deceased  i)erson.<<.  and, 
having  assumed  jurisdiction  In  the  matter  of 
partitioning  the  estate  of  J.  J.  Snyder,  all 
presumptions  will  be  indulged  in  favor  of  tbe 
validity  of  its  Judgment,  and  It  cannot  be 
attacked  collaterally  as  attempted  In  this 
case.  As  to  the  claim  that  the  decree  of  par- 
tition In  question  is  void  for  uncertainty  tn 
that  it  does  not  describe  the  land  set  apart 
to  Mrs.  Barry  and  H.  C.  Snyder,  it  may  be 
said  that,  while  said  decree  does  not  describe 
the  land  by  metes  and  bounds.  It  does  "allot 
and  set  apart  to  Mrs.  Barry  and  H.  C.  Sny- 
der each  one-half  of  all  the  remaining  inter- 
est in  the  Dyer  Nuner  survey  in  Johnson 
county,  Tex.,  which  the  said  J.  J.  Snyder 
owned  at  the  time  of  his  death,"  and  the  tes- 
timony shows  that  the  land  claimed  by  appel- 
lant came  into  the  hands  of  J.  J.  Snyder's 
administrator  as  a  part  of  his  estate,  was  not 
sold  by  said  administrator,  and  went  into  the 
possession  of  Mrs.  Barry  and  H.  C.  Snyder 
after  the  decree  of  partition  was  rendered, 
and  acts  of  ownership  exercised  by  them 
over  it  without  objection  on  the  part  of  any 
one.  But,  if  it  should  be  conceded  that  for 
either  of  the  reasons  urged  by  appellant  said 
decree  was  void,  stlU  It  was  admissible  tn 
evidence  to  be  considered  In  determining  Uie 
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question  whether  or  not  the  plaintiff  and  the 
defendant  claimed  title  from  a  common 
source.  A  deed  or  other  muniment  of  title 
introduced  which  shows  such  a  claim  by  the 
defendant  is  sufficient,  although  it  may  be 
from  some  cause  inoperative.  "A  Told  tax 
deed  purporting  to  evidence  the  sale  of  land 
as  the  property  of  an  owner  named  may  be 
used  to  show  the  claim  of  title  by  a  defend- 
ant when  sued  by  some  one  claiming  from  the 
same  source."  Burns,  Guardian,  v.  Goff,  79 
Tex.  236,  14  S.  W.  1009;  Garner  T.  Lasker, 
71  Tex.  433,  9  S.  W.  332. 

The  next  question  is:  Did  the  appellant, 
by  proving  that  the  land  in  controversy  had 
been  conveyed  by  J.  J.  Snyder  to  J.  A.  Sny- 
der, In  1871,  anterior  to  the  purchase  of  any 
of  the  parties  under  whom  the  appellant 
claims,  show  a  complete  defense  to  the  appel- 
lee's action?  We  think  not  It  is  well  set- 
tled that  when  the  plaintiff  has  proved  that 
he  and  the  defendant  claim  title  to  land  from 
a  common  source,  and  that  of  the  two  titles 
emanating  from  that  source  his  is  the  supe- 
rior, and  while  the  defendant,  notwithstand- 
ing the  proof  of  the  insufficiency  of  his  title 
under  the  common  source,  may  stlU  defeat 
the  action  by  showing  a  superior  outstanding 
title  in  a  third  party,  without  connecting 
iiimself  with  such  superior  title,  yet,  in  or- 
der to  do  80,  he  must  prove  affirmatively  not 
only  that  some  one  bad  the  title  anterior  to 
tliat  of  the  common  source,  but  also  that 
such  previous  title  never  vested  in  the  com- 
mon source.  Bice  ▼.  Railway  Co.,  87  Tex. 
90,  26  S.  W.  1047,  47  Am.  St.  Rep.  72.  In 
the  case  cited,  after  announcing  the  rule 
above  stated,  the  Supreme  Court  of  this 
state  says:  "But,  as  we  understand  it,  all 
the  authorities  hold  that,  when  one  accepts 
a  conveyance  from  another,  it  is  at  least 
prima  facie  evidence,  as  against  the  grantee, 
of  title  in  the  grantor.  It  follows  that.  If  a 
plaintiff  in  an  action  of  trespass  to  try  title 
proves  that  he  has  acquired  the  title  of  such 
grantor — for  example,  that  he  has  the  only 
or  elder  valid  conveyance  of  such  title — he 
shows  a  right  to  recover,  provided  there  be 
no  sufficient  evidence  to  rebut  the  presump- 
tion arising  from  an  acceptance  by  the  de- 
fendant of  the  deed  of  his  grantor.  Does 
mere  proot  that  some  one  held  a  title  an- 
terior to  the  time  at  which  the  grantor  un- 
dertook to  convey  show  that  at  that  time  he 
had  no  title?  Certainly  not.  A  state  of 
things  once  shown  to  exist  is  ordinarily  pre- 
sumed to  continue,  in  the  absence  of  proof 
to  the  contrary.  But  here  the  very  point 
presents  itself  upon  which  the  determina- 
tion of  the  question  under  consideration 
must  turn.  Evidence  that  the  defendant 
claims  title  under  the  common  grantor  is 
prima  fade  proof  that  such  grantor  had  the 
title  at  the  time  he  undertook  to  convey  the 
right  which  the  defendant  claims ;  and  this 
necessarily  Involves  the  assumption  that  he 
had  acquired  the  title  of  all  previous  owners. 
The   rule  as   to  proof   of   common    source 


means  this.  If  it  means  anything.  The  rule 
Is  statutory  in  this  state;  and  to  permit  a 
defendant  to  defeat  its  operation  by  show- 
ing the  naked  fact  that  previous  to  the  time 
the  grantor  undertook  to  convey  some  third 
pert7  had  the  title  would  render  it  nugatory. 
To  show  that  the  title  to  the  land  in  con- 
troversy was  in  some  third  person  before  the 
Cleveland  brothers  claimed  it  is  merely  to 
prove  what  we  knew  before,  and  falls  far 
short  of  showing  that  the  title  was  not  in 
them  when  the  decree  of  partition  was  ren- 
dered. In  other  words,  proof  of  title  in  Mor- 
gan does  not  overcome  the  prima  facie  case 
made  by  the  plaintiff  when  he  introduced 
evidence  showing  that  defendants  derived 
their  title  through  deeds  which  purported  to 
convey  the  land  as  the  property  of  Lafayette 
Cleveland."  The  defendant  did  not  affirm- 
atively show  that  the  previous  title  of  J.  A. 
Snyder  did  not  vest  in  the  common  source 
from  which  appellee  and  appellant  claim  be- 
fore the  subsequent  conveyance  of  J.  J,  Sny- 
der, aud  we  are  of  the  opinion  that  the  case 
at  bar  falls  within  the  principle  of  the  case 
from  which  the  above  quotation  is  made, 
aud  Is  not  ruled,  as  contended  by  the  appel- 
lant, by  the  case  of  Ferguson  v.  Ricketts,  93 
Tex.  565,  57  S.  W.  19.  We  are  strengthened 
in  this  view,  perhaps,  by  the  fact  that  the 
evidence  shows  that  J.  A.  Snyder  was  the 
son  of  J.  J.  Snyder,  and  that  in  1884,  when 
the  latter  conveyed  the  land  now  claimed  by 
the  appellee  to  W.  D.  and  H.  T.  Hall,  he,  J. 
J.  Snyder,  was  in  possession  of  said  land 
and  also  of  the  land  claimed  by  appellant, 
and  dealing  with  both  tracts  as  bis  own. 

There  was  no  error  In  admitting  the  tes- 
timony of  Long  and  Hadley  to  the  effect  that 
J.  J.  Snyder  told  them  that  as  the  west 
boundary  line  of  Dyer  Nuner  survey  had 
been  moved  east  that  It  cut  off  some  land 
from  those  people  to  whom  he  had  previous- 
ly sold,  and  that  he  had  moved  the  line,  the 
true  location  of  which  is  in  dispute  in  this 
suit,  42  varas  east  of  where  it  was  originally 
established,  in  order  to  give  those  people  the 
complement  of  land  that  he  sold  them.  The 
evidence  was  Insufficient  to  show  an  out- 
standing title  in  J.  A  Snyder  of  the  land  in 
controversy  at  the  time  these  statements  were 
made.  J.  J.  Snyder  was  In  possession  of  and 
the  owner  of  the  land  east  of  and  adjacent 
to  said  original  line  at  that  time,  and  the 
evidence  shows  the  owners  of  the  land  west 
of  said  Hue  consented  to  the  moving  of  it 
east  and  to  the  point  where  it  was  theu  es- 
tablished. The  appellant  was  claiming  imder 
J.  J.  Snyder,  and  the  said  Snyder's  acts  and 
statements  in  reference  to  the  establishment 
and  location  of  the  division  line  in  question 
were  admissible. 

The  seventeenth  assignment  of  error  com- 
plains that  the  court  erred  in  refusing  to 
read  to  the  Jury  appellant's  special  charge,  to 
the  effect  that  If  the  east  boundary  line  of 
the  Hall  and  Corley  surveys  was  marked  and 
designated  by  a  stone  at  the  south  boundary 
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line,  and  by  marked  trees  along  its  eastern 
boundary  line,  and  that  this  line  was  run 
and  marked  upon  the  ground  at  and  before 
the  time  of  the  deed  from  J.  J,  Snyder  to 
Walraven,  and  from  J.  J.  Snyder  to  the  two 
Halls,  the  first  of  said  deeds  being  made  in 
1882,  and  the  other  in  1S84,  and  that  this 
line  was  so  designated  at  or  before  the  exe- 
cution and  the  making  of  said  two  deeds, 
does  not  include  any  of  the  land  in  contro- 
versy, and  is  where  the  defendant's  fence  Is 
now  located,  to  find  for  the  defendant  The 
only  proposition  under  this  assignment  Is 
that  "a  party  cannot  by  parol  substitute  one 
boundary  line  for  another,  and  tbus  by  such 
parol  testimony  convey  real  estate,  as,  under 
the  statute  of  frauds,  real  estate  cannot  be 
conveyed  except  by  an  Instrument  In  writ- 
ing." We  think  there  was  no  error  in  re- 
fusing this  charge.  The  evidence,  as  we  un- 
derstand it,  shows  that  J.  J.  Snyder  discov- 
ered after  be  had  sold  and  conveyed  a  part 
of  the  Dyer  Nuner  survey  that  the  west 
boundary  line  of  said  survey,  as  called  for 
in  said  conveyances,  was  located  about  42 
varas  too  far  west ;  and,  to  correct  this  mis- 
take and  still  give  to  the  parties  who  had 
purchased  or  some  of  them  the  quantity  of 
land  bought  by  them,  respectively.  It  became 
necessary  to  move  and  establish  the  east  line 
of  such  tract  42  varas  east  of  Its  original 
location;  that  to  this  end  the  division  line 
I>etween  the  lands  now  owned  by  the  appel- 
lant and  appellee  was  moved  and  established 
42  varas  east  of  its  original  location  by  the 
consent  of  the  parties  then  owning  said 
lands,  and  through  whom  both  the  appellee 
and  appellant  claim.  Such  an  establishment 
and  recognition  of  boundary  lines  Is  not  ob- 
noxious to  the  statute  of  frauds  or  within 
the  statute  regulating  the  conveyances  of 
real  estate. 

Appellant's  twenty-first  assignment  com- 
plains of  the  court's  refusal  to  give  the  fol- 
lowing special  charge:  "Tou  are  further  in- 
structed that  if  you  find  that  in  the  subdivi- 
sion of  the  Dyer  Nuner  survey,  when  the 
same  was  sold  and  deeded  by  3.  J.  Snyder, 
the  division  line  between  the  tract  known  as 
the  Grogan  and  Corley  tracts  on  the  west  of 
the  defendant's  land  and  the  land  owned  by 
H.  C.  Snyder  lying  east  of  the  said  tract  was 
recognized  and  acquiesced  in,  and  agreed  up- 
on by  said  parties,  as  a  true  division  line  be- 
tween the  land  owned  by  the  defendant  and 
the  Hall  or  Orogan  tract  of  land,  that  at 
and  just  before  the  defendant  purchased  said 
land  the  said  Snyder  pointed  out  said  line 
to  him  as  the  true  western  division  line  of 
his  the  said  H.  C.  Snyder's  land,  and  that 
the  said  Grogan,  while  be  was  In  possession 
of  the  said  land,  pointed  the  same  out  to 
the  defendant  as  the  true  eastern  boundary 
line  of  the  said  Hall  or  Grogan  tract,  and 
that  the  defendant  upon  the  faith  of  said 
acts  of  said  parties  thereafter  purchased  up 
to  said  line,  then,  and  in  such  case,  without 
further  Inquiry,  you  will  find  for  the  defend- 


ant, and  so  say  by  your  verdict"  The  state- 
ment made  in  support  of  this  assignment  or 
the  proposition  thereunder  is  insufficient  to 
warrant  us  in  saying  the  court  erred  In  re- 
fusing this  charge.  The  statement  does  not 
set  out  the  testimony  bearing  upon  the  ques- 
tion, so  that  this  court  may  determine  Its 
force  and  effect  but  simply  states  the  con- 
clusion or  deduction  of  the  appelant  as  to 
what  said  testimony  'Showed.  Nor  does  It 
point  out  the  page  or  pages  of  the  record 
where  such  testimony  may  be  found.  We  are 
not  required  to  search  the  record  for  the  tes- 
timony, and,  the  same  not  being  set  forth  In 
the  statement  under  the  assignment,  we  are 
unable  to  determine  whether  or  not  appel- 
lant's deduction  was  a  proper  one  to  be 
drawn  from  it  It  must  therefore  be  pre- 
sumed In  favor  of  the  court's  ruling  that 
the  testimony  did  not  call  for  the  charge  re- 
fused in  the  form  in  which  it  was  drawn. 
Looking,  however,  to  the  court's  general 
charge,  we  think  It  sufficiently  covers  the 
special  charge  refused.  In  the  second  para- 
graph of  the  court's  general  charge  the  Jury 
were  told,  in  effect,  that  If  the  east  and  west 
lines  of  the  Hall  tract  which  was  deeded  to 
Hall  In  1884,  were  moved  farther  east  by 
J.  J.  Snyder  than  they  had  formerly  been, 
and  that  the  parties  who  then  owned  the 
Hall  tract  agreed  and  consented  to  said 
change,  and  that  at  that  time  J.  J.  Snyder 
owned  all  of  the  land  that  was  east  of  and 
adjacent  to  the  Hall  tract  and  to  the  original 
east  line  of  the  Dyer  Nuner  survey,  then  all 
parties  agreeing  to  said  change  and  all  par- 
ties who  afterwards  bought  land  from  J.  J. 
Snyder  which  was  adjacent  to  and  east  of 
the  said  Hall  tract  with  notice  that  the  said 
east  Hue  of  the  Hall  tract  had  been  moved 
east  would  be  bound  by  such  change.  In 
the  third  paragraph  of  said  charge  they 
were  instructed,  In  effect,  that  If  J.  J.  Snyder 
did  not  extend  the  said  Hall  tract  of  80 
acres  farther  east  while  he  owned  all  the 
land  between  said  extended  lines  and  the 
original  east  line  of  the  said  Nuner  survey, 
or  if  the  said  Hall  tract  of  land  was  extend- 
ed east  by  J.  J.  Snyder,  as  above  instructed, 
but  that  at  the  time  that  R,  W.  Carnthers 
purchased  his  land  he  had  no  notice  of  said 
fact  and  bought  to  the  west  line  of  the  strip 
of  land  In  controversy,  or  if  the  said  Hall 
lines  were  extended  by  J.  3.  Snyder,  but  as 
extended,  no  part  of  the  same  was  within  the 
Inclosure  of  the  appellant,  to  find  a  verdict 
In  his  favor.  This  charge  was  a  correct  ap- 
plication of  the  law  to  the  fticta,  and  so 
guarded  and  protected  the  rights  of  appel- 
lant that  be  suffered  no  substantial  injury 
by  the  refusal  of  the  special  charge. 

Assignments  of  error  18  and  20  complain 
of  the  court's  refusal  to  give  special  charges 
Nos.  7  and  8,  requested  by  the  appellant  In 
which  the  Jury  is  told  that  If  they  find  cer- 
tain facts  enumerated  in  said  charges  to  ex- 
ist, to  find  for  the  appellant.  Neither  of 
these  assignments  is  entitled  to  consldera- 
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tion,  for  the  reason  tbat  no  snch  statement 
as  Is  required  by  the  rules  goTerniog  the 
briefing  of  cases  la  subjoined  to  either  of  said 
assignments.  None  of  the  evidence,  If  any, 
necessary  to  the  establishment  of  the  facts 
enumerated  in  the  charges,  to  which  the  as- 
signments relate,  is  stated,  and  to  decide  the 
question  sought  to  be  presented  we  would 
have  to  search  the  statement  of  facts  for 
snch  evidence.  This  we  are  not  required  to 
do.  The  only  statement  made  Is  as  follows: 
"The  special  Instruction  No.  'T  (Tr.  pp..l3- 
14)  and  special  instruction  No.  '8'  (Tr.  pp.  11- 
13)  are  correctly  copied  in  the  assignment" 

The  other  assignments  not  discussed  have 
either  been  disposed  of  against  the  aiH)enant 
by  what  has  already  been  said,  or  point  out 
no  reversible  error. 

The  verdict  of  the  Jury  is  supported  by  the 
evidence  and  the  Judgment  entered  thereon 
In  the  conrt  below  will  be  affirmed. 

Affirmed. 

On  Motion  for  Rehearing. 

The  majority  of  the  court  adhere  to  the 
views  expressed  in  the  original  opinion  and 
appellant's  motion  for  a  rehearing  will  be 
overruled. 

The  writer,  however,  after  further  consid- 
eration of  the  case  upon  the  motion  for  a 
rehearing,  has  reached  the  conclusion  tbat 
appellant  showed  an  outstanding  title  in 
John  A.  Snyder,  and  therefore  the  appellee 
was  not  entitled  to  recover.  It  appears  with- 
out dispute  that  some  years  prior  to  the  pur- 
chase of  the  land  In  controversy  by  the  ap- 
pellee and  those  under  whom  he  claims  J.  3. 
Snyder,  the  common  source,  by  a  warranty 
deed  reciting  a  valuable  consideration,  con- 
veyed said  land  to  John  A.  Snyder,  and  there 
is  no  evidence  whatever  that  J.  3.  Snyder 
after  such  conveyance  reacquired  the  land. 
In  the  case  of  Ferguson  v.  Ricketts,  93  Tex. 
665,  57  S.  W.  19,  Martin,  the  common  source, 
derived  bis  title  to  the  land  Involved  In  that 
snlt,  directly  from  the  original  grantee,  Gre- 
goria  Oarcla.  About  22  years  prior  to  the 
conveyance  of  the  land  to  Martin,  Oarcla 
sold  and  transferred  the  same  to  Adolphos 
Stem.  In  holding  that  the  facts  stated  show- 
ed a  superior  outstanding  title  In  Stern,  the 
Supreme  Court,  speaking  through  Mr.  Jus- 
tice Brown,  Bald:  "The  government  was  the 
common  source  as  to  Martin  and  Stem.  The 
latter,  having  the  prior  conveyance,  liad  the 
snperlor  title.  There  was  no  chance  for 
Stem's  title  to  be  in  the  chain  of  the  com- 
mon source,  because  the  direct  connection  of 
Martin  with  Garcia  necessarily  excluded  the 
conveyance  to  Stem.  No  presumption  arises 
that  the  common  source  has  acquired  an  in- 
dependent outstanding  title.  Such  presump- 
tion wonld  nullify  the  rule  that  the  title  of 
the  common  source  may  be  attacked  by  show- 
ing a  snperlor  ontstanding  title." 


Here,  notwithstanding  the  mle  as  to  proof 
of  common  source  that  when  one  accepts  a 
conveyance  from  another  the  presumption 
arises,  as  against  the  grantee,  of  title  in  the 
grantor,  the  Supreme  Court,  although  there 
was  no  evidence  to  rebut  such  presumption, 
refused,  because  of  the  direct  connection  of 
Martin  with  Garcia,  to  apply  such  rule  and 
indulge  the  presumption  that  either  Garcia, 
before  his  conveyance  to  Martin,  the  common 
source,  had  reacquired  the  land  from  Stem 
or  his  grantees,  or  that  Martin  had  acquired 
it  If,  therefore,  there  was  no  chance  for 
Stem's  title  to  be  in  the  chain  of  common 
source  and  the  presumption  could  not  be  in- 
dulged that  the  common  source  had  the  title 
from  the  state,  then  It  would  seem  to  neces- 
sarily follow  that  where,  as  in  the  case  at 
bar,  the  outstanding  title  emanates  directly 
from  the  common  source,  such  presumption 
could  not  be  Indulged.  By  the  deed  from 
J.  J.  Snydffl',  the  common  source  of  title  In 
this  case,  to  John  A.  Snyder,  whatever  title 
the  former  had  in  the  land  in  controversy 
iwssed  to  and  vested  in  the  latter,  and  to  hold 
that  J.  J.  Snyder  had  reacquired  the  land  be- 
fore his  conveyance  to  the  Halls  under  whom 
appellee  claims  such  acquisition  must  be  pre- 
sumed under  the  facts  of  this  case.  Apply- 
ing the  principle  of  the  Ferguson-Rlcketts 
Case,  which  I  believe  controls  the  decision  of 
the  question,  this  cannot  be  done.  I  do  not 
think  that  either  such  possession  as  J.  J. 
Snyder  bad  of  the  land  at  the  time  he  sold 
the  same  to  H.  T.  Hali  and  W.  D.  Hall,  or 
bis  assumption  of  ownership  at  that  time, 
or  the  relationship  which  existed  between 
him  and  John  A  Snyder,  materially  affects 
the  question. 

I  am  therefore  of  the  opinion  that  appel- 
lant's motion  for  a  rehearing  should  be 
granted,  and  the  Judgment  reversed.  The 
majority  of  the  court,  however,  takes  a  dif- 
ferent view  of  the  matter,  and  the  motion  is 
overruled. 


TODD  V.  STATE  et  alf 

(Court  of  Civil  Appeals  of  Texas.     Jan.   19, 
1911.    Rehearing  Denied  Feb.  23,  1911.) 

1.  JuDOUENT  (I  525*)  —  Construction  —  De- 
fault. 

Where  a  judgment  for  taxes  while  reciting 
that  defendants  came  not  but  wholly  made  de- 
fault, also  recited  that  a  jury  not  having  teen 
demanded  all  questions  of  law  and  fact  were 
submitted  to  the  court,  and  that  after  hearing 
the  pleadings  and  evidence,  and  duly  consider- 
ing the  same,  the  court  was  of  the  opinloui  and 
found  that  defendant  was  indebted  to  plaintiff 
for  certain  taxes  specified  and  for  coats,  such 
subsequent  recitals  controlled  the  former  which 
was  an  evident  mistake,  and  prevented  the  judg- 
ment operating  as  a  judgment  by  default. 

[Ejd.   Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  525.*] 


*Ft>r  other  case* 
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2.  Pleading  (J  343*)  —  VEMFiOATioK-TjcDa- 

MENT. 

Where  the  state  filed  an  nnverified  petition 
to  recover  certain  taxes  and  foreclose  a  lien 
therefor,  the  fact  that  defendants  filed  a  duly 
verified  answer,  denying  the  allegations  in  the 
petition  and  the  state's  right  to  recover,  did  not 
entitle  defendants  to  judgment 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  i  343.»] 

8.  Taxation    (S    643*)— Aotiok   to   Rkooveb 
Taxes— FoBECLosuBE  of  Lien— Petition— 

"VeR  IFI  CA.TI  O  N 

'Sayles'  Ann.  Civ.  St.  1897,  art  5232f,  pro- 
vides that  a  petition  in  a  suit  to  recover  taxes 
and  to  foreclose  a  lien  on  land  therefor,  shall 
be  signed  by  the  attorney  bringing  suit,  and 
shall  be  verified  by  the  affidavits  of  such  at- 
torney, or  the  county  judge,  to  the  effect  that 
the  averments  made  in  the  i)etition  were  true 
to  the  best  of  the  knowledge  and  belief  of  the 
affiant  Held,  that  the  statute  requiring  a  veri- 
fication of  such  petition,  is  directory  and  not 
mandatory  and  that  failure  to  verify  sudi  peti- 
tion was  not  a  jurisdictional  defect. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  $  1306;   Dec  Dig.  i  643.*] 

Error  from  District  Court,  Bowie  County; 
P.  A.  Turner,  Judge. 

Action  by  the  State  and  others  against 
Charles  S.  Todd.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

CSias.  S.  Todd,  for  plaintiff  in  error.  Pat- 
rick O.  Henry,  Co.  Atty.,  and  Sam  H.  Smel- 
ser,  for  defendants  in  error. 


WILLSON,  O.  J.  The  suit  was  by  the 
state  against  plaintiff  In  error  Chas.  S.  Todd 
and  Bruce  Christopher  and  James  K.  Wad- 
ley,  as  the  owners  of  lot  4  in  block  90  in  the 
city  of  Texarkana,  to  recover  sums  alleged 
to  be  due  by  them  as  taxes  on  said  lot,  and 
to  foreclose  a  lien  asserted  on  same  to  se- 
cure the  payment  of  such  taxes.  The  re- 
quirement of  the  statute  that  the  iwtttion  in 
such  a  suit  should  be  verified  by  the  affidavit 
of  the  attorney  bringing  it,  or  by  the  county 
Judge,  to  the  effect  that  the  averments  con- 
tained therein  were  true  "to  the  best  knowl- 
edge and  belief  of  affiant"  (Sayles'  Ann.  Civ. 
St  1897,  art.  5232f)  was  not  complied  with. 
The  answer  of  the  defendants,  duly  verified, 
was  filed  May  10,  1909.  In  it  they  specially 
excepted  to  the  petition,  on  the  ground  that 
it  had  not  been  verified  as  required  by  the 
statute,  denied  the  truth  of  the  allegations 
therein,  and  specially  denied  "that,"  quoting, 
"the  said  lot  No.  4,  in  block  No.  90,  was  ever 
separately  assessed  for  taxes  for  the  years 
mentioned  In  plaintiff's  petition,  and  say  that 
the  same  was  assessed  in  connection  with  lots 
Nos.  5  and  6;  that  Is,  lots  Nos.  4,  5  and  6 
were   assessed   in   one  assessment   on   the 

day  of  ,   1908,  amounting  to 

$322.  Wherefore  defendants  say  tfiat  taxes 
sued  for  herein  have  been  paid  and  plaintiff 
ought  not  to  recover."  It  does  not  appear 
from  the  record  that  the  exception  to  the  pe- 
tition was  called  to  the  attention   of  the 


court,  and  therefore  it  must  be  treated  as 
having  been  waived.  A  trial  bad  January 
27,  1910,  resulted  In  a  Judgment  in  favor  of 
the  state  against  all  of  the  defendants,  but 
the  writ  of  error  was  sued  out  by  the  de- 
fendant Todd  alone. 

The  contention  made  that  the  case  "was 
called  up  in  the  absence  of  defendants,  and 
a  Judgment  by  default  taken  and  entered 
without  the  Introduction  of  any  evidence," 
is  not  supported  by  the  record.  While  It  Is 
recited  in  the  Judgment  that  "the  defendants 
came  not,  but  wholly  made  default,"  It  Is 
also  recited  therein  that  "a  Jury  not  bavlng 
been  d^nanded  all  questions  of  law  and  fact 
were  submitted  to  the  court,  and  after  hear- 
ing the  pleadings  and  evidence  and  duly  con- 
sidering the  same,  the  court  is  of  the  opinion 
and  finds  that  the  defendants  Chas.  S.  Todd, 
Bruce  Christopher,  and  Jas.  K.  Wadley,  are 
Indebted  to  the  plaintiff,  the  state  of  Texas, 
for  the  taxes  due  it  for  the  years  1895,  1896. 
1897,  1898,  1899,  1901,  and  1903,  In  tbe  sum 
of  $107.42,  and  for  interest  and  costs,"  etc. 
The  recital  that  the  defendants  "came  not, 
but  wholly  made  default,"  is,  obviously,  er- 
roneous, for  the  defendants  had  duly  filed  an 
answer  to  the  petition,  and  in  that  way  were 
before  the  court  That  recital,  erroneous  as 
it  so  appears  to  be,  should  not  be  held  to 
show  that  tbe  Judgment  was  one  by  default 
In  the  face  of  the  further  recitals  that  the 
court  before  rendering  tbe  Judgment  heard 
and  considered  the  pleadings,  and  heard  and 
considered  evidence  whfcb  he  believed  to  be 
sufficient  to  support  findings  made  tbe  basis 
for  the  judgment  rendered.  In  determining 
the  character  of  the  Judgment,  we  think  tbe 
latter  recitals  should  be  regarded  as  con- 
trolling, and  that  the  Judgment  should  be 
construed  to  be  one  rendered  on  tbe  merits 
of  tbe  case. 

A  further  contention  made  is  that  "tbe  de- 
fendants' duly  verified  answer  entitled  the 
defendants  to  Judgmoit"  There  is  no  state- 
ment of  facts  with  tbe  record  before  us. 
Therefore  a  presumption  must  be  indulged 
that  every  fact  alleged  in  the  petition  and 
necessary  to  be  proved  to  authorise  the  Judg- 
ment rendered  was  proved.  Curry  ▼.  Tork, 
3  Tex.  857;  Gentry  t.  Schneider,  77  Tex.  2, 
13  S.  W.  614.  If  every  such  fact  was  prov- 
ed, certainly  the  fact  that  the 'allegations  In 
the  defendants'  answer  bad  been  verified  by 
their  affidavit  was  not  a  reason  why  a  Judg- 
ment should  not  be  rendered  against  them. 
To  hold  otherwise  would  be  to  say,  in  effect, 
that  all  the  defendant  In  such  a  suit  need 
ever  do,  in  order  to  defeat  a  recovery  by 
tbe  state,  Is  to  verify  by  bis  affidavit  and 
file  with  tbe  clerk  an  answer  denying  Its 
right  to  recover  as  claimed  In  its  petition. 

The  remaining  contention  Is  that  the  pe- 
tition, because  It  was  not  verified  as  required 
by  the  statute  referred  to,  was  not  sufficient 
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to  support  the  judgment  Tbe  language  of 
the  statute  is:  "Tbe  petition  In  such  suits 
shall  be  signed  by  the  attorney  bringing' the 
suit,  and  shall  be  verified  by  tbe  affidavit  of 
said  attorney,  or  the  county  judge,  to  the 
effect  that  the  averments  contained  in  said 
petition  are  true  to  the  best  knowledge  and 
belief  of  affiant"  Had  the  exception  to  the 
petition,  on  tbe  ground  that  it  had  not  been 
so  verified,  been  called  to  the  attention  of 
the  trial  court,  there  Is  authority  for  saying 
It  should  hare  been  sustained.  Codcrell  v. 
State,  22  Tex.  CSv.  App.  568>  65  S.  W.  580. 
The  failure  to  direct  the  attention  of  the 
court  to  tbe  exertion  and  to  have  him  rule 
thereon,  operated  as  a  waiver  of  the  defect 
It  pointed  out  In  the  petition,  if  the  defect 
was  one  which  could  be  waived.  Therefore 
the  question  is,  Was  a  verification  of  the  pe- 
tition a  requirement  which  could  not  be 
waived,  because  indispensable  to  an  exercise 
by  the  court  of  power  to  bear  and  determine 
the  suit?  In  other  words,  was  the  court 
without  jurisdiction  to  hear  and  determine 
the  suit  unless  tbe  petition  was  verified? 
We  think  not  While  the  language  of  tbe 
statute  is  that  the  petition  in  such  a  suit 
"shall"  be  verified,  we  do  not  think  it  was 
intended  to  be  mandatory,  In  the  sense  that 
a  compliance  with  its  requirement  should  be 
necessary  in  order  to  confer  upon  the  court 
jurisdiction  of  the  suit  The  statute  does 
not  declare  that  such  a  suit  shall  not  be  com- 
menced and  prosecuted  otherwise  than  by  a 
petition  verified  as  it  directs.  Indeed,  It 
seems  that  without  reference  to  the  statute, 
tbe  state  might,  as  against  a  known  owner 
of  land  delinquent  for  taxes  assessed  against 
it  by  an  unverified  petition,  and  in  accord- 
ance in  other  respects  with  the  law  and  pro- 
cedure controlling  in  the  Institution  and  con- 
duct of  ordinary  foreclosure  suits,  have  com- 
menced and  prosecuted  &uch  a  suit  as  this 
one  was.  City  of  Henrietta  t.  Eustls,  87 
Tex.  14,  26  S.  W.  620;  Cave  v.  Houston,  65 
Tex.  619;  Cordray  v.  Neuhaus,  Ki  Tex.  Civ. 
App.  247,  61  S.  W.  416.  If  the  court  to 
which  this  suit  was  brought  might  have 
heard  and  determined  It  without  reference 
to,  or  In  the  absence  of,  the  statute  in  ques- 
tion, it  would  not  we  think,  be  reasonable  to 
conclude  that  the  Legislature  Intended  by 
the  language  it  used,  if  the  petition  was  not 
verified,  to  deny  to  the  court  power  to  bear 
It  because  brought  with  reference  to  the  stat- 
ute, when,  if  it  had  not  been  so  brought  the 
court  mi^t  have  heard  and  determined  it 
Tbe  purpose  of  the  Legislature  in  requiring 
tbe  petition  to  be  sworn  to,  we  think,  was  to 
insure  good  faith  on  the  part  of  its  officers 
fin  instituting  tbe  suit  and  so  prevent  its 
citisens  from  being  harassed  by  suits  im- 
providently  commenced,  and  not  to  place  a 
limitation  on  the  right  of  the  court  to  enter- 
tain jurisdiction  of  such  a  suit  when  com- 


menced. Johnson  v.  Milling,  19  Mont  30,  47 
Pac.  340.  "It  has  long  been  settled,"  said 
Judge  Cooley,  speaking  with  reference  to 
rules  for  construing  statutes,  "that  particu- 
lar provisions  may  be  regarded  as  directory 
merely;  by  which  is  meant  that  they  are  to 
be  considered  as  giving  directions  which 
ought  to  be  followed,  but  not  as  so  limiting 
the  power  In  respect  to  which  the  directions 
are  given  that  it  cannot  effectually  be  exer- 
cised without  observing  them.  •  •  •  Those 
directions  which  are  not  of  the  essence  of 
the  thing  to  be  done,  but  which  are  given 
with  a  view  merely  to  the  proper,  orderly 
and  prompt  conduct  of  the  business,  and  by 
failure  to  obey  which  the  rights  of  those 
interested  will  not  be  prejudiced,  are  not 
commonly  to  be  regarded  as  mandatory ;  and 
If  the  act  is  performed,  but  not  in  the  time 
or  in  the  precise  mode  indicated.  It  may  still 
be  sufficient,  If  that  which  Is  done  accom- 
plishes the  substantial  purpose  of  the  stat- 
ute." Cooley's  Const  Lim.  (3d  Ed.)  pp.  74 
and  78.  "Where  the  statute  is  affirmative," 
said  Mr.  Sutherland,  "it  does  not  necessarily 
imply  that  the  mode  or  time  mentioned  in  it 
is  exclusive,  and  that  the  act  provided  for, 
if  done  at  a  different  time  or  in  a  different 
manner,  will  not  have  effect  Such  is  tbe 
literal  implication,  It  Is  true;  but  since  the 
letter  may  be  modified  to  give  effect  to  the 
intention,  that  implication  is  often  prevented 
by  another  implication,  namely,  that  the  Leg- 
islature Intended  what  is  reasonable,  and  es- 
pecially that  the  act  shall  have  effect;  that 
its  purpose  shall  not  be  thwarted  by  any 
trivial  omission,  or  a  departure  from  It  in 
some  formal,  Incidental  or  comparatively  un- 
important particular."  Lewis'  Suth.  on  Stat. 
Con.  S  611.  We  think  the  defect  in  the  pe- 
tition did  not  operate  to  deprive  the  court  of 
jurisdiction  to  hear  and  determine  the  suit, 
but  was  a  defect  defendants  could  waive.  As 
It  appears  that  they  did  waive  it,  we  think 
tbe  contention  made  should  be  overruled. 
The  judgment  Is  affirmed. 


BICKERS  V.   LACY,  Judgct 

(Court  of  CIvH   Appeals  of  Texas.     Jan.  14, 
1911.    Rehearing  Denied  Feb.  16,  1911.) 

1.  Intoxicating  Liquors  (§  37*)— Local  Op- 
tion—Publication OP  Result. 

A  judgment  on  the  contest  of  a  local  op- 
tion election  declaring  that  prohibition  carried 
the  election  was  not  invalid  because  publication 
of  result  of  the  contest  was  ordered  to  be  made 
by  the  clerk  in  a  newspaper  to  be  selected  by 
him,  Sayles'  Ann.  Civ.  St.  1897,  art.  3391,  re- 
quiring the  judge  to  i>ubliah  the  result  as  de- 
clared by  the  commissioners'  court  if  in  favor 
of  prohibition  in  a  paiper  to  be  selected  by  the 
court,  but  no  publication  being  required  of  the 
judgment  of  the  court  on  a  contest. 

J^EJd.  Note.— For  other  cases,  see  Intoxicating 
quors,  Dec.  Dig.  J  37.*] 
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2.  Elections  (8  S04*)— Contest. 

An  election  contest  is  a  proceedine  in  rem, 
and  a  judgment  therein  is  binding  and  conclu- 
sive on  all  the  world. 

[BM.  Note. — For  other  cases,  see  Elections, 
Gent  Dig.  i  316;    Dec.  Dig.  i  304.*] 

Appeal  from  District  C!ourt,  Leon  Connty ; 
S.  W.  Dean,  Judge. 

Mandamus  by  W.  T.  Bickers  to  compel  W. 
D.  Lacy,  as  county  Judge  of  Leon  county,  to 
grant  tbe  applicant  a  license  to  sdl  intoxicat- 
ing liquors  in  ttie  town  of  Concord.  From 
a  judgment  denying  tbe  petition,  applicant 
appeals.    Affirmed. 

Geo.  Q.  Clougb  and  Wm.  Watson,  for  ap- 
pellant Thos.  B.  Greenwood,  B.  D.  Dasbiell, 
and  Joe  H.  Scale,  for  appellee. 

PLEASANTS,  C.  J.  This  is  a  suit  for 
mandamus  brought  by  appellant  to  compel 
the  appellee,  who  is  county  Judge  of  Leon 
county,  to  grant  appellant's  petition  for  a 
license  to  sell  Intoxicating  liquors  in  the  town 
of  Concord  in  said  county.  The  appellee  re- 
fused the  petition  on  the  ground  that  a  local 
option  prohibition  law  against  the  sale  of 
intozicaUng  liquors  had  been  adopted,  and 
was  in  force  in  said  county. 

The  facts  are  these:  An  election  regularly 
called  was  held  In  said  county  on  February 
23,  1909,  to  determine  whether  or  not  tbe 
sale  of  intoxicating  liquors  should  be  pro- 
hibited in  said  county.  Tbe  returns  from 
said  election  were  received  and  canvassed  by 
the  commissioners'  court  of  said  county  on 
March  81,  1909,  and  the  result  declared  to 
be  against  prohibition  by  a  majority  of  seven 
votes.  On  April  4,  1909,  John  A.  Childress 
and  others,  citizens  and  qualified  voters  of 
said  county,  filed  a  contest  of  the  election 
in  the  district  court  of  said  county,  claim- 
ing that  a  majority  of  the  legal  votes  polled 
at  said  election  was  in  favor  of  prohibition. 
The  connty  Judge  and  county  attorney  were 
named  as  contestees  in  said  suit.  On  Sep- 
tember 29,  1909,  the  following  Judgment  was 
rendered  In  said  cause:  "On  this  day,  the 
29th  day  of  September,  A.  D.  1909,  came  on 
to  be  heard  the  above-entitled  cause,  when 
the  contestee,  W.  D,  Lacy,  as  county  Judge 
of  Leon  county,  Tex.,  presented  to  the  court 
bis  motion  to  dismiss  this  cause  as  against 
him,  and  the  court,  after  due  consideration, 
finds  that  said  motion  is  well  taken  and 
should  be  sustained.  Wherefore  it  is  or- 
dered by  the  court  that  the  motion  of  the 
contestee,  W.  D.  lAcy,  county  Judge  of  Leon 
county,  Tex.,  to  dismiss  this  cause  against 
him  be  and  it  is  hereby  sustained,  and  the 
said  contestee  is  discharged  with  Judgment 
against  contestants  for  his  costs  herein.  And 
then,  the  above-entitled  cause  being  legally 
called  for  trial,  the  contestants  appeared  by 
their  attorneys  and  announced  ready  for 
trial,  and  tbe  contestee,  J.  M.  Chatham,  as 
county  attorney  of  Leon  county,  Tex.,  also 


appeared  in  person  and  by  his  attomqrs,  and 
also  announced  ready  for  trial,  and,  neither 
party  having  demanded  a  Jury,  the  issues 
both  of  fact  and  of  law  were  submitted  to 
tbe  court,  and  tbe  court,  after  hearing  the 
pleadings  and  evidence,  finds  the  facts  and 
the  law  are  with  the  contestants.  It  is 
therefore  ordered,  adjudged,  and  decreed  by 
the  court  that  the  result  of  the  election, 
which  was  held  in  Leon  county,  Tex.,  on  tbe 
20th  day  of  March,  1909,  under  the  order 
of  the  commissioners'  court  of  said  county 
to  determine  whether  the  sale  of  intoxicating 
liquors  should  be  prohibited  in  said  connty 
resulted  in  a  majority  of  the  votes  'for  pro- 
hibition,' and  the  contestants  and  contestee 
agreeing  In  open  court  that  ttie  prohibition 
of  the  sale  of  Intoxicating  liquors  in  Leon 
county  should  become  effective  on  the  lOtii 
day  of  July,  1910,  and  no  earlier,  which 
agreement  is  in  all  things  approved  by  the 
court,  it  is  further  ordered,  adjudged,  and 
decreed  by  tbe  court  that  the  sale  of  hi- 
toxicatlng  liquors  within  the  limits  of  the 
county  of  Leon,  Tex.,  be,  and  the  same  is, 
absolutely  prohibited  except  for  tbe  purpose 
and  under  the  regulations  specified  in  title 
69  of  the  Revised  Civil  Statutes  of  the  state 
of  Texas  fropi  and  after  the  10th  day  of 
July,  1910,  until  such  time  as  the  qualified 
voters  of  Leon  county  may  at  a  legal  elec- 
tion, held  for  that  purpose,  by  a  majority 
vote,  decide  otherwise,  and  that  a  certlfled 
copy  of  this  Judgment  be  published  for  fonr 
successive  weeks  immediately  next  preceding 
tbe  10th  day  of  July,  1910,  in  some  news- 
paper published  in  the  county  of  Leon,  Tex., 
to  be  selected  for  that  purpose  by  the  clerk 
of  this  court" 

No  appeal  was  taken  from  this  Judgmoit 
and  no  proceedings  of  any  kind  have  been 
taken  to  have  same  set  aside.  The  derk 
of  said  district  court,  in  compliance  with  the 
order  contained  in  said  Judgment,  publish- 
ed a  certified  copy  of  the  Judgment  in  tbe 
Jewett  Messenger,  a  newspaper  published  in 
said  county,  for  four  successive  weeks  next 
preceding  the  10th  day  of  July,  1910.  This 
newspaper  was  not  selected  by  the  county 
Judge  of  Leon  county,  and  he  had  nothing 
to  do  with  the  publication  of  said  Judgment. 
Appellant's  petition  for  license  was  heard 
and  refused  by  the  appellee  on  July  7, 1910. 
Upon  these  facts  the  district  Judge  refused 
to  grant  the  mandamus. 

Appellant's  contention  Is  that  the  judgment 
should  be  reversed  because  "a  local  option 
law  can  only  be  put  in  operation  In  a  county 
where  the  result  of  the  election  has  been  car- 
ried or  been  found  by  the  district  court  in 
a  contest,  to  be  for  prohibition,  by  the  pub- 
lication of  the  result  as  found  for  four  s^^ 
cesslve  weeks  by  the  county  Judge  In  a  news- 
paper selected  by  him,  if  one  be  published 
in  the  county."  There  is  no  merit  hi  this 
contention.     Article  3391,  Sayles'  Ann.  dr. 
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St.  1897,  requires  the  county  Judge  to  pub- 
lish the  result  of  the  election  as  declared  by 
the  commissioners'  court  if  such  result  is 
declared  to  be  In  favor  of  prohibition,  but 
no  publication  la  required  by  the  statute  of 
the  Judgment  of  a  district  court  rendered  in 
a  contest  of  such  election.  The  case  of  Chen- 
owlth  V.  State,  50  Tex.  Cr.  R.  238,  96  S.  W. 
19,  and  others  cited  by  appellant,  holding 
that  a  local  option  prohibition  law  does  not 
go  into  effect  until  the  county  Judge  has 
caused  publication  of  the  result  of  the  elec- 
tion as  prescribed  by  the  article  before  cited, 
are  cases  in  which  the  commissioners'  court 
had  declared  the  result  of  the  election  to  be 
in  favor  of  prohibition,  and  not  cases  in 
which  that  result  was  declared  by  a  Judg- 
ment of  a  district  court  in  a  contest  proceed- 
ing brought  for  that  purpose.  An  election 
contest  Is  a  proceeding  in  rem,  and  a  Judg- 
ment tn  such  proceeding  is  binding  and  con- 
clusive upon  all  the  world.  Evans  v.  State, 
55  Tex.  Cr.  R.  450,  117  S.  W.  107. 

Such  being  the  character  of  the  contest 
proceeding,  all  persons  are  charged  with  no- 
tice of  the  Judgment  therein  rendered,  and 
therefore  no  publication  of  said  Judgment  is 
deemed  necessary,  and  none  is  required  by 
the  statute.  It  may  be  that  the  district 
court  had  no  authority  to  order  the  publica- 
tion of  the  Judgment,  but  such  order  in  no 
way  affected  the  validity  of  the  Judgment 
declaring  that  prohibition  carried  in  such 
election.  The  Judgment  was  effective  without 
any  publication,  and  not  having  been  appeal- 
ed from  or  set  aside,  but  being  in  full  force 
and  effect,  the  local  option  prohibition  law 
against  the  sale  of  intoxicating  liquors  there- 
by became  operative  in  Leon  county,  and  ap- 
pellant was  properly  refused  a  license  to  en- 
gage in  the  sale  of  such  liquors. 

These  conclusions  require  that  the  Judg- 
ment of  the  court  below  should  be  affirmed, 
and  it  has  been  so  ordered. 

Affirmed. 


ATWOOD  V.  FAGAN  et  al. 

(Court   of  Civil  Appeals   of  Texas.     Jan.   21, 

1911.    RebeariDg  Denied  Feb.  18,  1911.) 

1.  Dahaoes  (}  81*)— Stipulations. 

A  stipulation  in  a  contract  for  the  sale  of 
real  estate  that  a  sum  deposited  by  the  vendee 
as  part  payment  on  the  purchase  price  shall  in 
case  of  breach  of  the  contract  be  received  by 
the  vendor  will  be  treated  as  a  penalty  even 
though  it  be  desienated  as  liquidated  damages, 
where  the  actual  aamaees  sustained  by  the  ven- 
dor are  susceptible  of  definite  ascertainment, 
but  if  the  damages  be  uncertain  or  indetermi- 
nate, the  sum  specified  will  be  treated  as  fixing 
by  atipalation  the  amount  of  the  recovery. 

(EU.    Note. — For   other   cases,   see    Damages, 
Cent.  Dig.  1 177;  Dec.  Dig.  {  81.*] 

2.  Damaoxs  a  81*)— Stifui^tions. 

Where  a  vendee  in  a  contract'  for  the  sale 
of  real  estate  deposited  a  sum  of  money  with  a 
bank,  and  the  contract  provided  that  in  case  the 
vendee  did  not  consummate  the   purchase  the 


money  should  be  received  by  the  vendor  as  fully 
liqui<lnted  damages,  and  it  appeared  that  it  was 
doubtful  whether  a  certain  railroad  station 
would  be  buiit  opposite  the  property,  which 
event  largely  affected  the  value  of  the  propprty, 
the  provision  would  be  treated  as  one  for  liqui- 
dated damages. 

[Ed.  Note.— Por  other  cases,  see  Damages, 
Cent.  Dig.  i  177 ;   Dec  Dig.  !  81.*] 

3.  Vendob   and    Pdrohaseb   ({  331*)— Cow- 

STBDCTION    or   CONTBACT— MABKETABUC   TI- 
TLE. 

Where  a  contract  for  the  sale  of  real  es- 
tate provided  that  an  abstract  of  title  should 
be  furnished  showing  a  marketable  title  to  the 
satisfaction  of  the  vendee's  attorney,  and  the 
abstract  showed  that  the  title  was  deraigned 
through  one  who  claimed  under  a  will,  but  did 
not  show  that  any  inventory  of  the  estate  was 
ever  filed,  it  was  a  question  of  fact  in  an  action 
for  damages  whether  there  was  a  merchantable 
title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  §  331.*] 

4.  Vendor  and   Purchaser  (§  137*)- Con- 
tbaot  of  Sale — Construction. 

Where  a  contract  for  the  sale  of  land  stip- 
ulated that  the  vendor  should  furnish  an  ab- 
stract of  title  showing  a  merchantable  title  to 
the  satisfaction  of  the  vendee's  attome.v.  in  the 
absence  of  any  bad  faith  the  decision  of  the  at- 
torney would  be  decisive. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  260;  Dec.  Dig.  1 137.*1 
R,  Vendob  and  Pcrchaseb   <%  331*)- Con- 
tbact  of  Sale— Action  by  Vendob. 

In  an  action  by  a  vendor  for  damages,  held, 
that  the  good  faith  of  the  vendee's  attorney  in 
finding  that  the  title  was  not  a  merchantable 
one  as  shown  by  the  vendor's  abstract  was  a 
question  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  {  331.*] 
6.  Damages  ({  81*)— Liquidated  Dauaoes. 

Where  the  vendee  in  a  contract  for  the 
sale  of  real  estate  deposited  a  sum  of  money 
with  a  bank  as  liquidated  damages  In  case  of 
nonperformance  on  his  part,  the  rights  of  the 
parties  were  fixed  as  to  the  damages  when  the 
contract  was  terminated  and  the  fact  that  the 
vendor  thereafter  sold  the  property  for  a  great- 
er sum  than  the  vendee  had  agreed  to  pay  did 
not  affect  the  vendor's  right  to  the  damages. 

[Eld.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  177 ;    Dec  Dig.  §  81.*] 

Appeal  from  Potter  County  Court;  W.  M. 
Jeter,  Judge. 

Action  by  W.  S.  Atwood  against  S.  T. 
Fagan  and  others.  From  a  Judgment  in  fa- 
vor of  defendants,  plaintiff  appeals.  Re- 
versed. 

Cooper'  &  Stanford,  for  appellant  Mad- 
den, Trulove  &  Kimbrough,  for  appellees. 

DUNKLIN,  3.  W.  S.  Atwood  and  S.  T. 
Fagan  entered  into  a  written  contract  by 
the  terms  of  which  the  former  agreed  to 
sell  and  the  latter  agreed  to  buy  two  lots  in 
the  city  of  Amarlllo.  The  consideration  for 
the  property  named  In  the  contract  was  $10,- 
000  and  at  the  time  It  was  executed  Fagan 
deposited  with  the  First  National  Bank  of 
Amarlllo  $400  as  a  guaranty  that  he  would 
perform  the  obligations  imposed  upon  him  by 
the  terms  of  the  contract    There  was  a  fur- 
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tber  stipulation  in  ttae  contract  that  In  the 
event  Fagan  shonld  not  conaummate  tbe  pur- 
cbase,  then  Atwood  should  receive  the  $400 
"as  fnll  liquidated  damages  accruing  to  him 
by  reason  of  such  failure,  and  in  that  event 
this  contract  shall  thereafter  be  canceled  and 
h£ld  for  naught  as  to  all  parties  hereto." 
In  the  contract  tbe  $400  was  also  designated 
as  "forfeit  money,"  and  Atwood  was  desig- 
nated as  tbe  first  party  and  Fagan  as  tbe 
second  party.  The  fifth  clause  of  the  con- 
tract reads:  "It  is  especially  agreed  and 
understood  by  all  parties  hereto  that  tbe  ab- 
stract of  tbe  title  to  said  property  shall  be 
examined  and  passed  upon  by  any  reputable 
practicing  attorney  who  is  licensed  to  prac- 
tice law  in  the  district  courts  of  Texas,  that 
second  party  may  select,  at  the  cost  of  sec- 
ond party,  and  should  be,  the  said  attorney 
find  that  first  party  had  not  a  good  and 
merchantable  title  to  said  property  or  should 
defects  be  discovered  In  said  title  that  can- 
not be  cured  in  a  way  satisfactory  to  said 
attorney  within  a  reasonable  time,  then  and 
in  that  event  second  party  shall  not  be  re- 
quired to  consummate  this  purchase  and  the 
forfeit  money  shall  then  be  returned  to  him, 
tbe  second  party,  and  thereafter  this  con- 
tract shall  be  null  and  void  and  of  no  fur- 
ther force  and  effect" 

The  abstract  of  title  furnished  by  Atwood 
showed  that  he  deralgned  title  through  Mra. 
Mattle  S.  BrowB,  who  claimed  the  same  un- 
der a  will  In  her  favor  executed  by  Miss  S. 
A.  Splller.  This  will  purports  to  devise  and 
bequeath  all  the  property  own6d  by  the  tes- 
tatrix to  Mrs.  Mattle  S.  Brown.  The  ab- 
stract shows  title  vested  In  the  testatrix-  be- 
fore her  death,  and  does  not  show  any  deed 
from  her  conveying  the  property  to  any  one. 
The  will  was  duly  probated  In  tbe  county 
court  of  Bell  county.  The  order  of  court  ad- 
mitting the  will  to  probate  directed  tbe  is- 
suance of  letters  testamentary  to  Sam  J. 
Brown,  the  executor  named  in  the  will,  "up- 
on filing  an  Inventory  and  appraisement  of 
said  estate  and  making  bond  in  the  sum  of 
one  thousand  dollars,"  but  the  abstract  fails 
to  show  that  any  Inventory  of  tbe  estate  was 
ever  filed.  Upon  receipt  of  the  abstract  of 
title  Fagan  employed  an  attorney  to  exam- 
ine it,  who  rejected  the  title  as  unmerchanta- 
ble by  reason  of  tbe  absence  of  such  a  show- 
ing. Aflidavlts  were  procured  purporting 
to  show  that  Miss  S.  A.  Splller  owned  the 
property  at  tbe  time  of  her  death  and  these 
were  tendered  to  Fagan's  attorney,  but  were 
not  considered  sufllclent  to  cure  tbe  defect 
noted  above.  Atwood  then  tendered  to  Fa- 
gan a  deed  to  the  property  duly  executed  by 
himself  and  wife  in  accordance  with  the 
terms  of  the  contract,  but  the  same  were 
refused  by  Fagan  on  account  of  the  disap- 
proval of  the  title  by  his  attorney.  Atwood 
then  Instituted  this  suit  to  recover  tbe  $400 
deposited  with  the  bank.  The  trial  court 
gave  a  peremptory  Instruction  to  the  jury  to 


return  a  verdict  in  favor  of  the  defendant 
and  from  a  Judgment  entered  in  accordance 
with  that  instruction  Atwood  has  appealed. 
Upon  request  of  appellant's  attorney  the  tri- 
al court  filed  findings  and  conclusions  of 
law,  and  appellee  insists  that  in  the  absence 
of  exceptions  to  those  flndtngs,  appellant  is 
bound  thereby.  The  rule  thus  invoked  wonld 
be  applicable  if  the  case  had  been  tried  with- 
out the  intervention  of  a  jury,  but  we  know 
of  no  law  which  contemplates  such  findings 
when  the  case  is  tried  by  a  jury  and  must, 
therefore,  overrule  that  contention. 

The  testimony  showed  that  at  the  time 
the  contract  was  executed  it  was  expected  by 
Fagan  that  a  railroad  depot  would  be  locat- 
ed Just  across  the  street  from  tbe  property 
be  contracted  to  purchase ;  that  Immediately 
after  the  execution  of  the  contract  a  rumor 
was  current  in  the  community  that  this  de- 
pot would  be  located  about  six  blocks  fur- 
ther distant;  that  the  market  value  of  the 
property  was  speculative  and  uncertain ;  that 
the  location  of  the  depot  in  close  proximity 
to  the  property  would  cause  It  to  sell  for  a 
greater  sum  than  could  be  realized  if  the 
depot  were  located  elsewhere.  While  It  is 
true,  as  held  In  Collier  v.  Betterton,  87  Tei. 
440,  29  S.  W.  467,  that  a  stipulation  In  a 
contract  of  this  character  that  a  sum  depos- 
ited as  the  $400  In  this  case  was  deposited 
will  be  treated  as  a  penalty,  even  tbougli 
designated  as  liquidated  damages,  if  tbe  ac- 
tual damages  sustained  by  tbe  complaining 
party  are  susceptible  of  definite  ascertain- 
ment, yet  it  is  equally  well  established  that 
"if  the  damages  be  in  their  very  nature  un- 
certain, or  the  amount  indeterminate,  the 
sum  specified  will  be  treated  as  fixing  by 
stipulation  tbe  amount  of  tbe  recovery." 
Talkin  v.  Anderson  (Sup.)  19  S.  W.  852: 
Neblett  V.  McGraw,  41  Tex.  Civ.  App.  239, 
91  S.  W.  309;  Bakin  t.  Scott,  70  Tex.  442. 
7  S.  W.  777. 

We  think  that  the  terms  of  the  contract 
clearly  indicate  that  the  $400  deposited  by 
Fagan  with  tbe  bank  was  intended  and  un- 
derstood by  the  parties  as  tbe  amount  of 
damages  to  which  appellant  would  be  enti- 
tled In  case  of  a  breach  of  the  contract  b.v 
the  appellee  and  we  have  found  nothing  in 
the  testimony  indicating  or  tending  to  show 
that  such  was  not  true. 

It  was  also  further  stipulated  in  the  con- 
tract that  in  the  event  Atwood  shonld  be 
entitled  to  receive  the  forfeit  money  on  a^ 
count  of  a  breach  of  the  contract  by  Fagan, 
he  would  pay  one-half  of  tbe  same  to  Gllvin 
&  Gllvin,  real  estate  agents,  representing  him 
in  the  transaction,  and  appellee  insists  that 
this  rendered  Gllvin  &  Gllvin  necessary  par- 
ties to  the  suit  and  that  for  that  reason, 
if  for  no  other,  the  judgment  of  tbe  trial 
court  shonld  be  sustained.  We  are  unable 
to  agree  to  this  contention.  QlMn  &  Gllvin 
were  not  parties  to  the  contract  and  there 
was  no  proof  that  they  had  assented  there- 
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to.    MUling  Co.  T.  Eaton,  86  Tex.  401,  25  S. 
W.  614,  24  L.  a.  A.  369,  9  Cyc.  380. 

We  cannot  say  that  the  objection  made 
by  Fagan'8  attorney  to  the  title  was  caprl- 
doas  and  without  any  fonndatlon  to  snpport 
It.  Our  statutes  do  require  the  return  of  an 
Inyentory  of  an  estate  administered  in  the 
probate  court,  and,  even  though  the  absence 
of  SQch  an  Inventory  should  be  held  insu£a- 
cient  of  itself  to  sho^  a  substantial  defect 
In  the  title,  nevertheless,  it  cannot  be  held 
as  matter  of  law  that  the  irregularity  would 
not  render  the  title  unmerchantable. 
Schmeltz  v.  Garey,  40  Tex.  49.  Whether  or 
not  a  title  with  such  an  Irregularity  was 
merchantable  we  think  is  a  question  of  fact. 
The  contract  stipulated  that  Atwood  would 
furnish  a  merchantable  title  to  be  determin- 
ed by  Pagan's  attorney  and  the  evidence 
shows  without  controversy  that  the  attorney 
was  not  satisfied  therewith  by  reason  of  the 
lrreg;ularity  noted  above.  The  decision  of 
the  attorney  we  think  would  have  been  de- 
cisive of  the  case  and  would  have  required 
the  peremptory  Instruction  given  by  the  trial 
court  but  for  the  fact  that  there  was  testi- 
mony upon  the  issue  of  lack  of  good  faith 
on  the  part  of  Fagan's  attorney  in  rendering 
his  decision  upon  the  title.  It  was  proven 
that  the  attorney  was  interested  with  Fagan 
In  the  contract  for  the  purchase  of  the  prop- 
erty, and  as  indicated  already  there  was 
proof  that  the  rumor  was  current  Immediate- 
ly after  the  execution  of  the  contract  that 
the  expected  railway  depot  would  be  located 
at  a  considerable  distance  from  the  property, 
and  that  unless  located  near  the  property  the 
value  of  property  would  be  less  than  the  con- 
tract price.  This  testimony  and  the  attor- 
ney's interest  In  the  contract  would  tend  to 
show  a  motive  on  the  part  of  the  attorney 
to  give  an  adverse  decision  upon  the  title, 
and  while  the  attorney  testified  that  it  did 
not  influence  him  in  any  manner,  and  that 
he  was  confident  all  the  while  that  the  depot 
would  be  located  Just  across  the  street  from 
the  property,  where  In  fact  it  was  afterwards 
located,  yet  'we  do  not  believe  that  the  trial 
court  bad  the  right  to  take  such  issue  of 
good  faith  from  the  Jury,  but  that  such  Is- 
sue should  have  been  submitted  to  them  for 
their  determination.  The  failure  to  submit 
that  Issue  will  require  a  reversal  of  the  Judg- 
ment. 

It  was  proven  upon  the  trial  that  subse- 
quent to  Fagan's  refusal  to  consummate  the 
contract  of  purchase  Atwood  sold  the  prop- 
erty for  $1,000  more  than  he  would  have 
realized  If  the  proi>o8ed  sale  to  Fagan  had 
been  consummated,  and  appellee  insists  that 
as  this  proof  showed  that  Atwood  did  not 
sustain  any  loss  by  Fagan's  refusal  to  take 
the  property,  no  other  Judgment  than  the 
one  rendered  could  have  been  sustained. 
The  rights  of  tbe  parties  relative  to  the  $400 


In  controversy  were  fixed  when  the  contract 
was  terminated,  and  if  Atwood  was  entitled 
to  recover  the  $400  at  that  time,  we  fail  to 
see  how  that  right  could  be  destroyed  by 
his'  sale  thereafter  for  a  greater  sum  than 
Fagan  agreed  to  pay. 

For  the  error  noted  above,  the  Judgment 
is  reversed  and  the  cause  remanded. 


BAYLB  et  al.  v.  NORRIS  et  al.+ 
(Court  of  Civil  Appeals  of  Texas.    Feb.  2, 
•     1911.     ReheariuK  Denied  Feb  23.  1911.) 

1.  Appxai.  akd  fiBBOB  ({  882*)— Invited  Eb- 

BOB. 

Plaintiffs,  in  an  action  for  cutting  timber 
from  their  land,  who  described  tbe  land  in 
their  petition  as  a  parallelogram  constituting 
the  south  quarter  of  a  certain  league,  cannot 
object  on  appeal  that  the  court  did  not  find  tbe 
land  to  be  a  parallelogram  in  the  southwest 
comer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  . 
Error,  Cent.   Dig.   U  3591-3610;    Dec  Dig.  S 
882.»] 

2.  Appkal  and  Ebbob  (t  1008*)— tPindinos— 
Conclusiveness. 

Findings  of  fact  hj  the  trial  court  on  an 
issue  raised  by  the  evidence  are  conclusive  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  3955-3969;  Dec.  Dig.  { 
1008.»] 

3.  Tboveb    and    Convebsion    ({   46*) — Dam- 

AQES— MEABUBE. 

Where  defendant  takes  property  of  plain- 
tifT  v;illfuUy  or  with  culpable  negligence  in  not 
knowing  the  true  ownership,  the  measure  of 
damages  is  the  value  at  the  time  of  demand, 
and  ii  the  property  has  been  altered  by  manu- 
facture, the  value  in  its  manufactured  state 
may  be  recovered;  but  if  the  taking  was  under 
belief  of  title  in  good  faith,  and  not  culpably 
negligent,  the  measure  of  damages  is  the  value 
at  the  time  and  place  of  taking. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  i  263;  Dec  Dig.  i  46.*] 

4.  Pleading  (J  236*)— Amendment— Timb  fob 
Amendment— DiscBETioN  or  Coukt. 

Sayles'  Ann.  Civ.  St.  1897,  arts.  1188.  1189. 
require  amendments  to  pleadings,  when  tbe 
court  is  in  session,  to  be  filed  by  leave  and  be- 
fore the  parties  answer  ready  for  trial,  and 
that  they  must  be  filed  long  enough  before  trial 
not  to  surprise  tbe  <9posite  party.  After  plain- 
tiffs' motion  for  a  continuance  had  been  de- 
nied, defendants  announced  ready  for  trial,  and 
plahidffs  who  were  suing  for  damages  for  cut- 
ting timber,  then  moved  to  be  allowed  to  amend 
their  petition  so  as  to  describe  a  materially  dif- 
ferent tract  of  land.  The  question  of  title  was 
in  issue.  Held,  that  refusal  of  leave  to  amend 
was  no  abuse  of  discretion, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  f  601 ;   Dec.  Dig.  i  230.*] 

5.  Descent  and  Distbibution  (8  71*)— Pbe- 
sitmption  pbom  nonclailt  —  receipt  of 
Shabk. 

FSght,  out  of  eleven  heirs  of  a  deceased 
owner  of  land,  conveyed  a  specific  tract  of  the 
land  in  1842.  The  other  three  heirs  were 
daughters,  one  of  whom  also  joined  in  tbe  deed, 
but  failed  to  convey  her  interest  because  of  a 
defective  acknowledgment,  she  t>eing  married. 
ITie  other  two  never  conveyed  their  interest. 
Held,  that  the  fact  that  no  claim  was  ever  made 
by  either  of  the  three  to  any  of  the  tract  con- 
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Teyed  raised  no  piesumption  that  their  share 
of  the  inheritance  was  satisfied  out  of  the  rest 
of  the  land  of  their  ancestor. 

[E^.  Note.— For  other  cases,  see  Descent  and 
DiBtribution,  Cent.  Dig.  {  233;  Dec  Dig.  {  71.»] 

6.  Advebbe  Possession  (f  44*)— CowTiNuirr 

OF  Possession. 

Where  possession  was  talsen  of  land  under 
claim  of  title  in  1887  and  houses,  cribs,  fences, 
etc.,  built  thereon,  and  the  occupant  lived  there 
and  raised  crops  on  some  part  of  the  land  an- 
nually till  1899.  when  he  rented  it,  and  kept  it 
rented  to  various  tenants,  who  raised  crops  on 
the  land  every  year  up  to  and  including  1906, 
there  was  no  break  in  the  actual  occupancy  ex- 
cept that  incident  to  a  change  of  tenants,  and 
never  for  more  than  two  months  at  a  time. 
Held  to  establish  continuous  possession  suffi- 
cient to  confer  title  by  adverse  possession. 

[E3d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {§  226-231;  Dec.  Dig.  i 
44.*] 

Appeal  from  District  Court,  Harris  County; 
W.  P.  Hamlen,  Judge. 

Action  by  Joseph  Bayle  and  others  against 
W.  H.  Norrls,  receiver,  and  others.  Prom 
a  Judgment  for  insufiScient  relief  plaintiffs 
appealed,  and  defendants  assigned  cross-er- 
rors. Revei'sed  and  rendered  in  part;  re- 
formed and  nfilrmed  In  part 

W.  D.  Gordon,  for  appellants.  Spotts  & 
Matthews,  for  appellees, 

McMEANS,  J.  Joseph  Bayle  and  his  co- 
plaintiffs  bronght  tills  suit  against  W.  H. 
Norrls,  receiver  of  the  Tyler  County  Land  & 
Lumber  Company,  to  recover  damages  In  the 
sum  of  $35,000,  alleged  to  have  been  sustain- 
ed by  them  by  reason  of  the  defendant  hav- 
ing unlawfully  cut  and  removed  from  land 
alleged  to  belong  to  plaintiffs  6,000,000  feet  of 
pine  timber,  which  they  alleged  he  manu- 
factured Into  lumber  and  appropriated  to  bis 
own  use,  the  sum  so  sought  to  be  recovered 
being  the  value  of  the  timber  after  It  was 
manufactured  into  lumber. 

Plaintiffs  alleged  that  they  were  the  own- 
ers in  fee  simple  of  the  land  from  which  the 
timber  was  taken  and  describe  the  same  In 
their  petition  by  the  following  field  notes: 
"The  south  one-fourth  of  the  Mary  Thomas 
league  in  Polk  county,  Texas.  »  •  »  Be- 
ginning at  the  southwest  comer  of  the  said 
Mary  Thomas  League ;  thence  north  60  deg. 
W.  1,332.5  varas,  more  or  less,  to  corner  on 
west  line  of  said  Mary  Thomas  League; 
thence  N.  70  deg.  K.  6,330  varas,  more  or  less, 
to  the  east  line  of  said  Mary  Thomas  League. 
Thence  S.  50  deg.  B.  1,332.5  varas,  more  or 
less,  to  the  S.  E  comer  of  said  Mary  Thomas 
League ;  thence  S.  70  deg.  west  6^30  varas, 
more  or  less,  to  the  S.  W.  comer  of  said 
Mary  Thomas  league  to  the  place  of  begin- 
ning containing  1,107  acres  of  land  more 
or  less." 

The  defendant  filed  an  answer  to  the  suit 
vouching  in  certain  warrantors,  alleging  that 
be,  as  receiver,  bad  purchased  the  timber 
from  these  warrantors  on  the  specific  tracts. 


which  be  described  In  his  answer.  He  set  np 
that  these  warrantors  had  conveyed  him  the 
timber  and  that  they  bad  a  right  to  do  so. 
having  acquired  title  to  the  lands  by  adverse 
possession,  and  he  pleaded  their  limitation 
titles  in  defense  of  the  plaintiffs'  suit,  and  in 
the  alternative  for  Judgment  against  the  war- 
rantors for  the  value  of  the  timber  conv^ed 
to  him  by  the  deeds  of  the  settlers.  He  also 
set  up  that,  as  receiver  of  the  said  Lumber 
Company,  and  of  the  Railway  Company, 
which  really  was  the  tram  used  by  and  in 
connection  with  the  Lumber  'Company,  it  was 
Impossible  for  him  to  give  bis  i)er8onal  at- 
tention to  the  purchase  of  all  the  timber 
necessary  to  the  operation  of  the  mill  in  his 
charge,  and  that  he  had  employed  careful 
agents,  who  made  the  purchases  and  upon 
whose  Judgment  In  making  the  same,  he  was 
compelled  to  rely  and  did  rely.  He  alleged 
that  these  agents  made  diligent  Inquiry  as 
to  the  nature  of  the  title  from  those  from 
whoni  they  purchased  and  believed  and  so  re- 
ported to  the  defendant  that  good  titles  to 
the  timber  purchased  were  acquired  by  the 
purchases  set  out  In  the  answer,  and  that, 
so  believing,  he  caused  the  timber  to  be  cat 
for  use  In  the  mill,  in  good  faith,  and  hence, 
that  if  plaintiffs  were  entitled  to  recover 
anything  they  should  recover  only  the  value 
of  the  trees. 

The  warrantors  brought  In  by  the  receiver 
were  B.  W.  Wiggins,  from  whom  defendant 
alleged  he  had  purchased  the  timber  on  two 
tracts  of  ICO  acres  each,  and  who  answered 
by  general  denial  and  plea  of  not  guilty; 
J.  C.  Salter,  A.  D.  Salter,  J.  G.  Masterson, 
and  W.  C.  Stockley,  from  whom  defendant 
alleged  he  had  purchased  the  timber  on  a 
tract  of  152  acres,  who  did  not  answer,  bat 
suffered  Judgment  by  default ;  J.  M.  Mnllins 
and  wife,  and  Mrs.  B.  Mullins,  who  answered 
by  general  denial  and  pleas  of  not  guilty- 
The  case  was  tried  before  the  court  wlthoot 
a  Jury,  and  resulted  In  a  Judgment  In  favor 
of  plaintiffs  against  defendant  Norrls  for 
$1,205.91,  being  the  value  of  the  timber  taken 
from  the  most  western  of  the  tracts  conveyed 
by  B.  W.  Wiggins  to  defendant  and  for  the 
value  of  the  timber  sold  to  defendant  by  the 
Salters,  Masterson,  and  Stockley,  and  denied 
plaintiffs  a  recovery  for  the  value  of  the 
timber  as  manufactured  Into  lumber,  and 
also  denied  them  a  recovery  for  the  value  of 
the  timber  sold  defendant  by  Wiggins  on  the 
other  tract  of  160  acres,  and  for  the  value 
of  that  sold  to  him  by  J.  M.  Mullins  and 
wife  and  Mrs.  E.  Mullins,  or  for  any  other 
timber  taken  from  the  land.  Judgment  was 
also  rendered  for  defendant  over  against  B. 
W.  Wiggins  and  the  Salters,  Masterson  and 
Stockley  on  their  covenants  of  warranty. 
From  the  Judgment,  the  plaintiffs  appeal,  and 
the  receive,  Norrls,  filed  cross-assignments 
of  error. 

The  trial  Judge  upon  proper  request  Sled 
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his  findings  of  fact  and  conclusions  of  law, 
which  are  as  follows: 

"(1)  That  the  said  Mary  Thomas  League 
mentioned  in  the  pleadings  in  this  cause  was 
granted  to  Mary  Thomas  in  1S33.  The  north 
and  south  lines  of  said  survey  are  parallel 
and  run  north  70  degrees  east,  and  the  east 
and  west  lines  thereof  are  parallel  and  ran 
north  50  degrees  west.  Each  line  of  the 
survey  Is  5,330  varas  in  length  and  Big 
Sandy  creek  runs  through  the  survey  cross- 
ing the  north  line  thereof  nearer  to  the  north- 
east corner  than  to  the  northwest  comer 
thereof,  and  passing  out  of  said  survey 
across  the  south  line  thereof  about  600  or 
800  varas  south,  70  degrees  west,  from  the 
southeast  corner  thereof. 

"(2)  That  said  Mary  Thomas  died  prior  to 
the  2d  day  of  September,  1842,  leaving  sur- 
viving her  11  children  and  heirs,  viz.,  Wiley 
S.  Thomas,  Benjamin  Thomas,  A.  Jackson 
Thomas.  I.  D.  Thomas,  Anna  Thomas, 
Tbeophllus  Thomas,  8.  D.  Thomas,  6.  L. 
Thomas,  Maria  N.  Roberts,  wife  of  N.  O. 
Roberts,  Margaret  Davis,  the  wife  of  E.  K. 

Davis,  and  a  daughter  named  ,  who 

married Brownrlgg. 

"(3)  All  of  the  above-named  children  of 
Mary  TiH.mas,  except  the  two  last  named, 
and  S.  D.  Thomas,  on  September  2.  1842, 
executed  to  S.  D.  Thomas  a  deed  conveying 
to  him  the  lower  quarter  of  said  league. 
This  deed  was  signed  by  Maria  Roberts  and 
her  husband,  Noel  G.  Roberts,  but  It  did  not 
appear  that  her  acknowledgment  thereto  was 
taken  lu  accordance  with  the  statute,  the  cer- 
tificate of  acknowledgment  not  showing  that 
she  was  examined  separate  and  apart  from 
her  husband,  or  that  the  Instrument  was  ex- 
plained to  her,  or  that  she  declared  that  she 
did  not  wish  to  retract,  but  showing  that 
her  acknowledgment  was  taken  as  though 
she  were  a  femme  sole. 

"(4)  On  March  5,  1846,  said  S.  D.  Thomas 
by  S.  W.  Blount,  attorney  in  fact,  under  a 
power  of  attorney,  which  was  Introduced  In 
evidence,  conveyed  to  Jacinto  Aleix  the  lower 
quarter  of  the  league. 

"(5)  Jacinto  Alelx  died  January  2,  1861, 
and  on  the  13th  day  of  July,  1872,  his  chil- 
dren conveyed  to  his  surviving  wife,  Sever- 
Inne  Aleix,  the  lower  quarter  of  said  league, 
describing  it  as  beginning  on  the  southwest 
boundary  thereof  2,665  varas  south  50  de- 
grees east  from  the  most  western  corner  of 
the  league,  and  running  thence  north  70  de- 
grees east  2,665  varas.  Thence  south  50  de- 
grees east  2,665  varas  to  the  southeast  bound- 
ary line  of  the  league.  Thence  south  70  de- 
grees west  with  the  east  line  of  said  league 
2,665  varas  to  its  most  southern  comer. 
Thence  north  60  degrees  west  with  the 
southwest  line  of  said  league  2,665  varas 
to  the  beginning,  calling  for  marked  bearing 
trees  at  each  comer  of  the  quarter,  and  call- 
ing for  branches  where  the  lines  cross  them. 

"(6)  Severinne  Aleix,  the  widow  of  Ja- 
cinto Alelx,  died  on  the day  of  , 
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1873,  and  left  surviving  four  children,  viz., 
Edward,  who  Is  still  living,  Oscar,  Leopold 
and  Mary  Amanda,  wife  of  Joseph  Bayle. 
Oscar  married  and  died  leaving  surviving  his 
widow,  but  no  children. 

"(7)  On  April  20,  1882,  Edward  Alelx  con- 
veyed to  Leopold  Aleix  his  interest  In  said 
lower  quarter  of  said  league,  describing  it 
by  the  same  field  notes  given  in  said  deed 
from  the  children  of  Jacinto  Alelx  to  their 
mother,   Severinne  Aleix. 

"(8)  Leopold  Aleix  and  Mrs.  Bayle  died 
before  the  institution  of  this  suit,  and  all  of 
their  children  except  one  are  the  plalntifts  in 
this  suit,  it  being  conceded  on  the  trial  by 
both  plaintiffs  and  defendants  that  with  the 
exception  of  that  part  of  the  land  to  which 
their  rights  are  barred  by  Ihnitation,  they  are 
the  owners  of  i»/j4  of  such  part  of  or  in- 
terest in  the  land  as  Jacinto  Aleix  acquired 
through  the  deed  to  hUn  from  said  S.  D. 
Thomas. 

"(9)  From  the  year  1848  to  the  year  1900, 
with  the  exception  of  about  six  years,  the 
said  Jacinto  Aleix  paid  taxes  on  1,107  acres 
of  said  survey  or  redeemed  the  same  from 
tax  sales  thereof. 

"(10)  About  1856,  Jacinto  Alelx  had  survey- 
ed one  quarter  of  said  league.  The  field 
notes  of  said  survey  were  introduced  in  evi- 
dence by  plaintiffs,  and  they  are  the  same 
as  the  field  notes  contained  in  the  said  deed 
from  the  heirs  of  said  Jacinto  Aleix  to  their 
mother.  Severinne  Aleix,  and  in  said  deed 
from  Edward  Aleix  to  Leopold  Alelx. 

"(11)  There  has  never  been  any  possession 
of  any  part  of  said  Mary  Thomas  survey  by 
Jacinto  Aleix  or  any  of  his  heirs,  nor  have 
any  of  them  ever  been  on  the  land,  except 
the  plaintiff,  Joseph  Bayle,  who  Inspected  the 
land  some  eight  or  ten  years  since,  but  what 
part  thereof  he  inspected  does  not  appear. 

"(12)  That  for  more  than  10  years  and  for 
about  14  years  prior  to  the  date  of  the  deed 
executed  by  J.  M.  Mullins  to  W.  H.  Norrls, 
receiver  of  the  Tyler  County  Laud  &  Lumber 
Company,  conveying  the  pine  timber  situat- 
ed on  160  acres  of  land  out  of  said  Mary 
Thomas  survey,  which  tract  of  land  and  said 
deed  are  described  in  the  first  amended  orig- 
inal answer  herein  of  said  Norrls,  as  such 
receiver,  the  said  J.  M.  Mullins  claiming  to 
have  good  and  perfect  title  to  said  160  acres 
of  land,  had  held  peaceable,  continuous,  and 
adverse  possession  thereof,  cultivating,  using, 
and  enjoying  the  same,  and  paying  all  taxes 
thereof,  and  after  the  expiration  of  said  pe- 
riod and  after  the  execution  of  said  deed  to 
him,  the  said  Norrls,  as  such  receiver,  cut  the 
timber  thereon  which  had  been  sold  to  him 
as  aforesaid,  the  amount  so  cut  being  306,- 
505  feet,  of  the  value  of  three  hundred  and 
six  and  »o/ioo  dollars. 

"(13)  That  on  the  7th  day  of  September. 
1907,  B.  W.  Wiggins  by  his  deed  of  that  date 
conveyed  to  W.  H.  Norrls,  receiver  of  the 
Tyler  County  Land  &  Lumber  Company,  the 
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pine  timber  on  two  certain  tracts  of  land  out 
of  said  Mary  Tliomas  survey,  botli  of  which 
tracts  of  land  and  said  deed  are  described  in 
the  said  first  amended  original  answer  of 
said  Norrls  as  such  receiver;  that  for  more 
than  10  years,  and  for  about  15  years  before 
the  execution  of  said  last-mentioned  'deed, 
the  said  B.  W.  Wiggins  and  those  through 
whom  he  claimed  same,  claiming  to  have 
good  and  perfect  title  to  the  160-acre  tract 
first  described  in  said  deed,  had  held  peace- 
able, continuous,  and  adverse  possession 
thereof,  cultivating,  using,  and  enjoying  the 
same,  and  paying  all  taxes  thereon,  but  had 
not  exercised  such  acts  of  ownership  over 
the  last  tract  described  in  said  deed  as  to 
entitle  him  to  hold  same  under  the  statutes 
of  limitation;  that  after  the  execution  of 
said  deed  to  him  by  said  B.  W.  Wiggins  he, 
the  said  Norrls,  as  such  receiver,  cut  the  pine 
timber  on  both  of  the  tracts  of  land  so  con- 
veyed to  him  by  said  B.  W.  Wiggins,  the 
amount  of  timber  cut  by  him  on  the  tract  of 
land  first  described  In  said  deed  being  882,- 
183  feet,  of  the  value  of  $882,183,  and  that 
cut  on  the  tract  of  land  last  described  being 
949.920  feet  Of  the  value  of  $949,920,  said 
values  being  the  market  values  of  the  tim- 
ber as  it  stood  In  the  trees  at  the  time  the 
same  was  cut  on  said  two  tracts  of  land. 

"(14)  That  on  the  29th  day  of  August, 
1906,  J.  C.  Salter,  A.  D.  Salter,  J.  G.  Master- 
son,  and  W.  C.  Stockley,  by  their  deed  of 
that  date,  conveyed  to  said  W.  H.  Norrls, 
as  receiver  as  aforesaid,  the  pine  timber  on 
a  certain  152-acre  tract  of  land  out  of  said 
Mary  Thomas  survey,  which  tract  of  land 
and  deed  are  described  In  first  amended  orig- 
inal answer  of  said  Norrls,  as  such  receiver. 
That  for  the  greater  part  of  the  time  for  16 
years  before  the  execution  of  said  deed,  the 
said  J.  C.  Salter,  A.  D.  Salter,  J.  G.  Slaster- 
son,  and  W.  C.  Stockley,  and  those  through 
whom  they  claimed  same,  claiming  to  have 
good  and  perfect  title  to  said  152-acre  tract 
of  land,  bad  and  held  an  adverse  possession 
thereof,  cultivating,  using,  and  enjoying  the 
same  broken  and  not  continuous,  but  not 
such  continuity  of  possession  thereof  as  to  en- 
title them  to  bold  same  under  the  statutes  of 
limitation  and  after  the  execution  of  said 
deed  the  said  Norrls,  as  such  receiver,  cut 
the  pine  timber  thereof,  the  amount  so  cut 
being  673,337  feet,  of  the  value  of  $573.33, 
such  being  the  market  value  of  the  timber  of 
said  land  as  it  stood  In  the  trees  at  the  time 
the  same  was  cut 

"(15)  That  on  the  22d  day  of  January, 
1906,  Mrs.  B.  Mnllins  by  her  deed  of  that 
date  conveyed  to  W.  H.  Norrls,  as  receiver 
as  aforesaid,  the  pine  timber  on  a  certain 
tract  of  160  acres  of  land  out  of  said  Mary 
Thomas  league,  which  tract  is  described  In 
the  field  notes  thereof  introduced  in  evidence 
and  which  Is  situated  west  of  the  tract  so 
conveyed  by  said  J.  M.  Mullins  to  said  Nor- 
rls as  such  receiver,  and  east  of  the  tract 


first  described  In  said  deed  from  B.  W.  Wig- 
gins to  said  Norrls,  as  sudi  receiver;  that 
for  more  than  10  je&Ta  and  for  about  14 
years  before  the  execution  of  said  deed  last 
mentioned,  the  said  Mrs.  E.  Mullins,  and 
those  through  whom  she  claimed  same, 
claiming  to  have  a  good  and  perfect  title  to 
the  said  last-mentioned  160-acre  tract  of 
land,  had  held  peaceable,  continuous,  and  ad- 
verse possession  thereof,  cultivating,  using, 
and  enjoying  the  same,  and  paying  all  taxes 
thereon,  and  after  the  execution  of  said  deed 
by  said  Mrs.  E.  Mullins,  he,  the  said  Norris, 
as  such  receiver,  cut  the  pine  timber  on  said 
last-mentioned  tract  of  land,  the  amount  of 
timber  so  cut  thereon  being  129,224  feet,  of 
the  value  of  $129.22. 

"(16)  That  all  the  pine  timber  cut  by  said 
Norrls  as  such  receiver  on  any  of  the  lands 
claimed  by  plaintiffs,  was  that  so  conve.ved 
to  him  by  said  B.  W.  Wiggins,  J.  M.  MuUlnsi. 
Mrs.  E.  MuUIns,  J.  C.  Salter,  A.  D.  Salter. 
J.  G.  Masterson,  and  W.  C.  Stockley;  that 
before  said  conveyances  were  made  and  be- 
fore said  timber  was  cut  the  said  Norrls,  as 
such  receiver,  exercised  such  care  and  dili- 
gence as  a  prudent  person  would  exercise 
under  the  same  circumstances  to  ascertain 
the  true  ownership  qf  the  timber,  and  acting 
under  such  Information  as  he  obtained  in  re- 
gard to  such  ownership,  and  on  the  advice 
of  counsel  whom  he  had  employed  to  ascer- 
tain the  ownership,  be  purchased  such  tim- 
ber and  paid  what  at  the  time  of  the  pQ^ 
chase  thereof  was  the  value  thereof,  and  be- 
lieving in  good  faith  that  by  said  parcbase 
he  became  the  owner  of  said  timber  he  after- 
wards cut  the  timber  so  purchased  by  him: 
that  upon  the  execution  of  said  deeds  to  said 
Norrls  as  such  receiver  by  these  made  de- 
fendants herein  by  blm,  or  as  said  timber 
was  cut,  he,  the  said  Norrls  as  such  receiver. 
paid  to  the  respective  parties  executing  snch 
deeds  the  amounts  named  in  his  answer  as 
imld  to  them. 

"(17)  That  the  grantors  In  the  said  deeds 
from  Wiley  S.  Thomas  and  others  to  S.  D. 
Thomas,  and  the  grantor  In  the  deed  from 
S.  D.  Thomas  by  bis  attorney  In  fact  to 
Jacinto  Aleiz  Intended  to  convey  the  land 
described  In  plaintiff's  petition  herein,  being 
the  south  half  of  the  south  half  of  said 
league,  and  did  not  Intend  to  convey  tbe 
southwest  quarter  of  said  league  as  contend- 
ed by  plaintiffs  on  the  trial,  and  did  not  In- 
tend to  convey  the  southeast  quarter  of  said 
league  as  contended  by  the  defendants  on  the 
trial. 

"Conduslons  of  Law. 

"(1)  That  though  said  deed  from  Wllej  S. 
Thomas  and  others  to  S.  D.  Thomas  did  not 
convey  the  Interests  of  Maria  N.  Roberts, 
Margaret  Davis,  or  Mrs.  Brownrlgg  In  the' 
land  therein  described,  each  of  them  then 
owning  an  undivided  one-eleventh  thereof, 
yet,  as  it  does  not  appear  from  the  evldenw 


Digitized  by 


Google 


Tez^ 


BATLi:  T.  KORBIS 


771 


that  tbey  have  ever  asserted  any  claim  there- 
to since  the  execution  of  said  deed  in  1842, 
it  must  be  now  presumed  that  they  hare  in 
some  way  received  their  full  shares  or  inter- 
est In  said  league  out  of  other  portions  there- 
of than  the  lower  quarter  thereof,  and  there- 
fore Jacinto  Alelx  and  those  claiming 
through  him  have  acquired  the  title  of  all 
the  heirs  of  Mary  Thomas  to  said  lower 
quarter  of  said  league. 

"(2)  That  the  plaintiffs  are  not  entitled  to 
recover  of  W.  H.  Norris  as  receiver  of  the 
Tyler  County  Land  &  Lumber  Company  on 
account  of  the  timber  cut  by  him  on  the 
tracts  claimed  by  J.  M.  Mnlllns,  Mrs.  B. 
MuUins,  or  on  the  tract  first  described  in  the 
deed  to  him  from  B.  W.  Wiggins,  but  are  en- 
titled to  recover  nineteen  twenty-fourths 
(^*/24)  of  the  value  of  the  timber  cut  on  the 
tract  last  described  in  said  deed  from  B.  W. 
Wiggins,  being  the  most  western  of  the  two 
tracts  so  conveyed  by  B.  W,  Wiggins,  such 
nineteen  twenty-fourths  (i»/i4)  of  such  value 
being  $7S2  and  are  also  entitled  to  recover 
nineteen  twenty-fourths  (>»/s4)  of  the  value 
of  the  timber  cut  on  the  152-acre  tract  de- 
scribed in  said  deed  from  A.  D.  Salter,  J. 
G.  Salter,  J.  G.  Masterson  and  W.  C.  Stock- 
ley,  such  i*/*4  of  said  value  being  $463.91, 
said  values  so  fixed  being  the  market  value 
of  the  timber  as  It  stood  in  the  trees  at  the 
time  the  same  was  cut.  The  defendant  W. 
H.  Norris,  receiver  of  the  Tyler  County  Land 
&  Lnmber  Company,  is  entitled  to  recover  of 
B.  W.  Wiggins  the  sum  of  $752  on  account 
of  the  covenants  of  warranty  contained  In 
his  said  deed,  and  is  entitled  to  recover  of  the 
said  J.  C.  Salter,  A.  D.  Salter,  J.  G.  Master- 
son  and  W.  C.  Stockley  the  sum  of  $453.91  on 
acconnt  of  their  covenants  of  warranty  con- 
tained in  their  said  deed." 

Appellants'  first  and  second  assignments 
of  error  are  as  follows: 

"The  conrt  erred  In  not  holding  that  the 
land  owned  by  plaintiffs  and  denominated 
the  lower  quarter  of  said  Mary  Thomas 
league  was  that  described  in  the  fifth  finding 
of  fiict,  to  wit,  beginning  on  southwest 
boundary  of  the  said  league  2,665  varas 
sooth  00  degrees  east  from  the  most  western 
comer  of  the  league;  thence  north  70  de- 
grees east  2,665  varas.  Thence  south  50  de- 
grees east  2,665  varas  to  the  southeast 
boundary  line  of  the  league.  Thence  south 
70  degrees  west  to  the  east  line  of  said 
league  2,665  varas  to  the  most  southern  cor- 
ner. Thence  north  50  degrees  west  with  the 
southwest  line  of  said  league  2,665  varas  to 
the  beginning;  and  in  not  adjudging  the 
case  accordingly." 

"The  court  erred  In  finding  17  In  holding 
that  the  plaintiffs'  land  was  not  located  as 
designated  in  asslgnmoit  of  error  No.  1,  but 
extended  in  a  parallelogram  across  the  south- 
east portion  of  said  league,  parallel  with  the 
said  southeast  line." 

If  the  conrt  committed  error  in  the  re- 


gard complained  of  In  the  above  assign- 
ments it  was  an  error  of  which  the  appel- 
lants should  not  now  be  heard  to  complain. 
They  described  the  land  as  being  the  south 
one-fourth  of  the  league,  and  the  field  notes 
set  out  In  their  petition  show  the  land  to  be 
a  parallelogram  1,332  varas  wide  and  5,330 
varas  in  length,  and  extending  entirely  across 
the  league.  It  was  not  contended  In  their 
pleadings  that  the  quarter  of  a  league  own- 
ed by  them  was  Its  southwest  quarter.  The 
description  given  In  the  petition  could  nut 
In  any  way  be  applied  to  the  boundaries  of 
the  southwest  quarter,  which  are  given  In 
the  court's  fifth  finding  of  fact  which  de- 
scribes that  quarter  as  having  lines  of  equal 
length,  each  being  2,665  varas  long.  The  as- 
signments cannot  be  sustained. 

The  third  assignment  complains  that  the 
conrt  erred  in  not  holding  that  the  posses- 
sion of  the  B.  W.  Wiggins  tract  mentioned 
in  the  thirteenth  finding  of  fact  was  iusnfll- 
cient  to  mature  title  under  the  10-year  stat- 
ute of  limitation,  because,  he  contends,  said 
Wiggins,  and  his  father,  under  whom  he 
claimed,  lived  entirely  east  of  the  south- 
western quarter  of  the  land  designated  In 
the  fifth  finding  of  fact,  and  that  there  was 
not  sufficient  possession  of  any  of  plaintiffs' 
land  to  form  the  basis  of  title  by  limitation. 

This  assignment  is  predicated  upon  the  as- 
sumption that  plaintiffs  owned  the  south- 
western quarter  of  the  league  which  liad 
been  segregated  from  the  balance,  and  that 
while  Wiggins'  lines  extended  from  the 
southeastern  quarter  across  the  division 
line  into  the  southwestern  quarter,  all  his 
improvements  and  his  actual  possession  were 
upon  the  former.  If  this  contention  was 
borne  out  by  the  testimony  we  think  the  as- 
signment should  be  sustained.  It  appears 
from  the  evidence  that  the  children  and  heirs 
of  Jacinto  AleU,  after  the  death  of  their 
father,  conveyed,  by  metes  and  bounds,  the 
southwestern  quarter  of  the  league  to  their 
mother,  Severlnne  Alelx,  and  that  the  field 
notes  used  In  this  conveyance  were  those 
furnished  by  a  surveyor  who  had  made  the 
survey  at  the  instance  and  during  the  life- 
time of  Jacinto  Alelx.  The  plaintiffs  held 
title  as  heirs  of  Severlnne  Alelx.  There  was 
proof  that  the  land  claimed  by  Wiggins  was 
east  of  this  line  and  that  most  of  his  im- 
provements, if  not  all  of  them.  Including  the 
house  he  lived  in,  were  east  of  the  east  line 
of  the  southwestern  quarter  of  the  league. 
But,  on  the  other  hand,  there  was  testimo- 
ny to  the  effect  that  Wiggins'  home,  bams, 
indosure,  and  other  Improvements  were  west 
of  this  line  and  entirely  on  the  southwest- 
ern quarter.  This  is  notably  true  as  to  the 
testimony  of  B.  W.  Wiggins,  who  testified 
that  he  was  familiar  with  the  line  that  had 
been  run  north  50°  west  from  the  middle  point 
on  the  south  line  of  the  league,  which  Is  the 
east  line  of  the  southwestern  quarter,  and 
tliat  h(s  house  was  west  of  that  line,  but  the 
line  cuts  off  about  20  feet  of  the  160-acre 
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tract  he  lived  on.  This  testimony  raised  an 
Issue  of  fact  to  be  decided  by  the  court,  and 
the  court's  determination  of  the  issue  against 
the  plaintiffs  Is  conclusive  upon  us.  The  as- 
signment Is  overruled. 

The  fourth  and  fifth  assignments  are  ad- 
dressed to  the  actl'on  of  the  court  In  restrict- 
ing plaintiffs'  right  of  recovery  to  the  value 
of  the  timber  at  the  time  and  place  it  was 
taken,  and  in  not  allowing,  as  the  measure 
of  recovery,  the  value  of  the  timber  in  its 
manufactured  state. 

Upon  this  Issue  It  was  shown  that  the 
timber  taken  by  defendant  was  from  two 
tracts  of  160  acres  eacb  purchased  by  him 
from  B.  W.  Wiggins,  and  from  a  tract  of 
152  acres  purchased  from  the  Salters,  Mas- 
terson  and  Stockley,  .and  from  the  two  tracts 
purchased  from  the  MuUlnses.  Appellant 
makes  no  question  as  to  the  title  of  the 
tracts  held  by  the  parties  last  named  having 
been  perfected  in  them  by  limitation,  nor  as 
to  one  of  the  160-acre  tracts  purchased  from 
Wiggins  other  than  as  raised  in  his  third 
assignment  which  has  been  hereinbefore  dis- 
cussed, so  that  the  defendant's  liability  rests 
upon  his  good  faith,  or  rather  the  want  of 
it,  in  taking  the  timber  from  the  other  160- 
acre  Wiggins  tract  and  from  the  152-acre 
tract  of  Salters,  Masterson  and  Stockley. 
Upon  this  Issue  the  following  testimony  was 
Introduced.  Norrls,  the  defendant,  testified: 
"I  have  been  out  to  the  land  several  times, 
and  had  a  superintendent  there.  When  I 
cut  the  timber  I  did  not  know  that  there 
were  no  limitation  claimants  to  the  part  of 
the  land  outside  of  the  Wiggins  tracts.  My 
instructions  were  to  cut  what  timber  belong- 
ing to  the  different  parties  we  bought  from ; 
they  had  title  to  It  by  limitation.  Mr.  Moon- 
ey,  at  Woodvllle,  said  we  had  a  good  title  to 
it,  and  that  we  liad  a  good  title  through  the 
settlers.  I  did  not  furnish  him  with  an  ab- 
stract. I  told  our  superintendent,  Mr.  Hick- 
man, to  take  the  matter  up  with  Mr.  Moon- 
ey,  and  if  the  matter  was  not  all  right,  not 
to  buy  It  I  left  it  to  Mr.  Moohey  to  tell 
Mr.  Hickman  whether  the  SQuatters  owned 
the  land.  Mr.  Mooney  was  retained  by  me 
as  the  local  attorney.  I  did  not  ask  the 
squatters  to  show  me  their  chain  of  title, 
but  I  suppose  Hickman  did.  I  told  him  to 
pick  up  all  the  squatters'  timber  to  be  safe 
on,  and  take  the  matter  up  with  Mooney, 
and  he  did.  I  left  the  matter  of  buying  tim- 
ber to  my  superintendent,  and  he  required 
of  the  sellers  proof  of  their  title;  they  put 
up  what  claim  they  had  to  the  superintend- 
ent, and  he  put  it  up  to  Mr.  Mooney.  Mr. 
Mooney  Is  considered  the  best  attorney  in 
Tyler  county,  and  I  think  he  is  as  good  as 
any.  At  the  time  I  accepted  the  conveyanc- 
es in  evidence  I  believed  I  was  getting  a 
good  title,  and  would  not  have  taken  them 
if  I  had  not  thought  so,  and  if  I  had  not 
thought  so  I  would  not  have  permitted  the 
timber  to  be  cut  by  my  employes.    The  tim- 


ber was  all  cut  off  after  I  became  the  re- 
ceiver of  the  Tyler  County  Land  &  Lmnbet 
Company,  and  at  the  same  time  I  was  re- 
ceiver of  the  J.  I.  Campbell  Company  and 
the  Warren,  Corslcana  &  Pacific  Railroad 
Company,  in  one  cause,  and  I  was  operating. 
under  the  orders  of  the  court,  the  mill  of 
the  Tyler  County  Land  &  Lumber  Company, 
and  the  properties  of  the  other  companies, 
and  the  nature  and  extent  of  my  duties  as 
receiver  were  such  that  I  could  not  give  my 
personal  attention  to  the  details  of  the  busi- 
ness out  about  the  mill,  or  the  details  of 
buying  timber,  but  was  required  to  avail 
myself  of  the  services  of  an  agent  I  bad 
then  known  Mr.  Hickman  for  10  or  12  years, 
and  had  always  found  him  to  be  a  careful 
man.  I  paid  Mr.  B.  W.  Wiggins  for  all  the 
timber  cut  on  the  two  tracts  claimed  by  him. 
While  operating  the  mill  I  bought  a  good 
deal  of  timber  standing  on  the  Mary  Thom- 
as survey,  the  Morales  8ur\'ey,  the  Pahner 
survey,  what  they  called  the  Dodd  survey, 
and  a  half  dozen  other  places  on  the  road, 
and  on  the  Loving  survey  and  other  surveys. 
I  bought  some  from  squatters  and  some  from 
other  persons,  being  the  record  owners,  and 
t>ought  some  land  straight  out,  and  have  not 
had  any  litigation  over  any  that  I  bought, 
except  as  to  this  and  that  on  the  Morales 
survey.  On  the  Morales  survey  the  contro- 
versy was  over  the  title.  Probably  one- 
third  of-  the  timber  I  bought  was  from  squat- 
ters. If  I  had  the  advice  that  the  squatters' 
title  was  better  than  the  record  owners'  ti- 
tle, I  bought  and  Ignored  the  record  titles. 
If  my  attorney  said  the  titles  were  all  right, 
I  said,  'Go  ahead  and  buy  it'  I  didn't 
know  anything  alwut  the  titles  myself,  but 
obtained  the  opinion  of  my  attorney." 

C.  T.  Hickman  testified  that  he  was  super- 
intendent for  W.  H.  Is'orrls  while  he  was  re- 
ceiver for  the  Tyler  Land  &  Lumber  Comp,i- 
ny,  and  operating  the  mill  at  Warren  for 
two  years,  and  bought  the  timber  on  the  3i!0 
acres, of  land  from  B.  W.  Wiggins,  and  from 
the  Henry  Wiggins  tract  and  from  J.  11. 
Mullins,  and  bought  it  under  Mr.  Norris'  in- 
structions. "When  I  bought  the  timber  I 
made  Inquiries  in  regard  to  the  claims  of  the 
respective  claimants.  At  that  time  Mr.  Wig- 
gins told  me  that  he  bad  lived  on  the  plac'e, 
and  I  don't  remember  bow  many  years— 
about  twenty-five  years — and  remember  that 
fact  because  he  showed  me  some  tax  receipts 
which  dated  back  a  number  of  years,  but  I 
don't  remember  how  many  years.  This  state- 
ment was  made  at  Mr.  Wiggins'  bouse,  and 
was  made  at  the  mill,  and  also  at  Warren.  I 
went  over  the  land  with  him — I  think  over 
both  tracts — and  he  told  me  that  he  bad  been 
In  possession  of  both  tracts,  and  from  .Mr. 
Wiggins'  statement  to  me  I  thought,  when 
I  purchased  the  timber  on  the  two  tracts 
claimed  by  him,  that  I  was  getting  a  good 
title.  Judge  Mooney,  of  Woodvllle,  looked 
into  the  matters  and  advised  me  to  go  ahead 
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and  buy  It.  I  also  looked  over  tlie  other 
tracts,  aod  talked  to  the  persons  who  sold 
them  to  me.  After  my  conversations  with 
the  various  persons  from  whom  I  had  bought, 
we  conferred  with  Mr.  Mooney,  and  he  sent 
a  man  down  there  to  investigate  it  and  see 
the  parties  in  person.  I  think  he  sent  his 
partner,  Mr.  Mann,  down  there.  After  Mr. 
Mooney  had  made  the  investigations  he  made 
a  report  in  writing.  (This  report  Is  shown 
to  have  been  lost.)  I  showed  this  report  to 
Mr.  Norris.  I  am  not  sure  he  saw  it,  but  I 
think  he  did.  I  reported  to  Mr.  Norris  all 
of  the  Information  I  had  obtained  In  regard 
to  the  possession  and  limitation  of  these 
lands.  The  substance  of  Mr.  Mooney's  re- 
port to  me  was  that  he  thought  that  the 
titles  were  good.  Before  buying  I  went  to 
the  records  and  got  an  abstract  to  show  who 
the  record  owners  of  the  lands  were.  We 
had  it  abstracted,  and  Judge  Mooney  Inves- 
tigated the  title,  and  advised  me  that  it  was 
all  right  When  we  bought  the.  lands  we  paid 
for  them.  We  bought  from  the  squatters, 
and  I  took  affidavits  from  those  from  whom 
I  bought,  as  to  the  character  of  their  pos- 
session, In  addition  to  talking  with  the  per- 
Bons  from  whom  I  bought  I  presume  there 
was  a  record  title  to  the  land  in  somebody 
else's  name,  but  we  did  not  investigate  it 
any  further  than  to  have  Mooney  examine 
the  title." 

We  understand  the  law  to  be  that  where 
one  person  takes  property  belonging  to  an- 
other, whether  such  taking  be  done  willfully 
or  intentionally  or  as  the  result  of  culpable 
negligence  In  not  knowing  that  the  proi)erty 
is  not  his  own,  the  measure  of  recovery 
against  him  therefor  is  the  value  of  the  prop- 
erty at  the  time  of  demand  therefor  by  the 
owner;  and  If  the  form  of  the  property  has 
been  changet^  by  manufacture,  the  measure 
of  recovery  is  the  value  of  the  property  in 
its  manufactured  state.  If,  however,  the 
taking  is  not  willful  or  intentional,  but  if 
the  taker  at  the  time  of  taking  in  good  faith 
believes  the  property  to  be  his  own,  and  Is 
not  culpably  negligent  In  not  knowing  that 
it  belongs  to  another,  he  is  liable  to  the  own- 
er only  for  its  value  at  the  time  and  place  of 
taking.  Louis  Werner  Stave  Co.  v.  Picker- 
ing, 119  8.  W.  333;  Rlpy  v.  I^ess,  118  8.  W. 
1084;  Railway  v.  Starr,  22  Tex.  Civ.  App. 
353.  55  S.  W.  393;  Railway  v.  Jones,  34  Tex. 
Civ.  App.  94,  77  S.  W.  955;  Young  v.  Pine 
Ridge  liuraber  Co.,  100  S.  W.  784;  Messer 
V.  Walton,  42  Tex.  Civ.  App.  488,  92  S.  W. 
1087;  Pettlt  V.  Frothlngham,  48  Tex.  a  v. 
App.  105,  106  S.  W.  907. 

We  think  the  evidence  raised  the  Issue  of 
good  faith  of  Norris  in  cutting  the  timber, 
and  this  issue  was  one  for  the  determina- 
tion of  the  trial  court  and  not  this  court. 
Pettlt  V.  Frothlngham,  supra.  The  assign- 
ments are  overruled. 

Th<>  sixth  and  eighth  assignments  are 
without  merit  and  are  overruled  without 
further  comment 


The  seventh  Is  sufficiently  disposed  of  by 
what  we  have  said  In  disposing  of  tlie  fourth 
and  fifth  assignments. 

The  tenth  assignment  complains  of  the  ac- 
tion of  the  court  in  refusing  plaintiffs  leave 
to  file  an  amended  original  petition.  It  ap- 
pears that  when  the  case  was  called  for  trial 
the  plaintiffs  announced  not  ready  and  filed 
a  motion  for  continuance,  which  was  over- 
ruled. Thereupon  the  defendant  announced 
ready  for  trial.  Plaintiffs  then  aslied  leave 
to  file  the  amendment,  and' their  request  was 
refused.  The  amendment  which  plaintiffs 
sought  to  file,  among  other  things,  changed 
the  description  of  the  land  they  claimed  to 
own  so  as  to  describe  the  southwestern  quar- 
ter of  the  league  instead  of  the  south 'quarter 
thereof. 

Article  1188,  Sayles'  Ann.  Civ.  St  1897, 
provides  that  all  amendments  to  pleadings 
when  the  court  is  In  session  must  be  filed 
under  leave  of  the  court  before  the  parties 
announce  ready  for  trial  and  not  thereafter; 
and  article  1189  provides  that  such  leave 
shall  be  given,  and  such  amendment  filed, 
for  a  reasonable  time  before  the  case  is 
called  for  trial,  so  as  not  to  operate  a  sur- 
prise to  the  opposite  party.  The  limitation 
as  to  the  time  within  which  an  amendment 
may  be  made  is  directory.  Railway  v.  Gold- 
berg, 68  Tex.  685,  5  S.  W.  824.  It  was  a  mat- 
ter within  the  discretion  of  the  trial  Judge  as 
to  whether  he  should  permit  the  filing  of 
the  amendment  In  question  at  the  time  it  was 
offered,  and  the  exercise  of  that  discretion 
can  only  be  questioned  upon  appeal  when  it 
clearly  appears  that  the  discretion  confided 
in  the  court  has  been  abused,  and  this  the 
record  does  not  show.  Dublin  v.  Railway, 
49  S.  W.  667;  Id.,  92  Tex.  640,  60  S.  W. 
120;  White  V.  Bank,  27  Tex.  Civ.  App.  487, 
65  8.  W.  498;  Miller  v.  Morris,  56  Tex.  418, 
40  Am.  Rep.  814;  Glasscock  v.  Hamilton, 
62  Tex.  160. 

Appellee  has  presented  several  cross-assign- 
ments of  error,  the  first  challenging  the  first 
conclusion  of  law  of  the  trial  court  to  the 
effect  that  though  the  deed  from  Wiley  S. 
Thomas  and  others  to  S.  D.  Thomas,  through 
whom  plaintiffs  claimed  title,  did  not  convey 
the  interest  of  Maria  N.  Roberts,  Margaret 
Davis,  or  Mrs.  Brownrlgg  In  the  land  therein 
described,  each  of  them  owning  an  undivided 
one-eleventh  thereof,  yet  as  it  did  not  appear 
from  the  evidence  that  they  had  ever  as- 
serted any  claim  thereto  since  the  execution 
of  said  deed  in  1842,  It  must  be  now  pre- 
sumed that  they  have  in  some  way  received 
their  full  shares  or  Interests  in  said  league 
out  of  the  other  portions  thereof  than  the 
lower  quarter  thereof,  and  that  therefore 
Jacinto  Aleix  and  those  claiming  through  him 
have  acquired  the  title  of  all  the  heirs  of 
Mary  Thomas  to  said  lower  quarter  of  the 
league. 

As  before  shown,  the  court  found,  and  the 
finding  is  sustained  by  the  undisputed  evi- 
dence, that  Mary  Thomas  acquired  the  league 
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In  1S35,  and  died  prior  to  1842,  leaving  11 
children  and  heirs,  all  of  whom,  except  three, 
viz.,  Maria  Roberts,  Margaret  Davis,  and 
Mrs.  Browurigg,  conveyed  the  lower  quarter 
to  Jacinto  Aleiz,  whose  heirs  are  the  plaln- 
tllTs  in  this  suit;  that  Mrs.  Roberts  signed 
the  deed,  but  on  account  at  a  defective  ac- 
knowledgment the  deed  was  ineffective  to 
convey  her  title.  There  was  no  proof  that 
Mrs.  Davis,  Mrs.  Roberts  and  Mrs.  Brown- 
rigg  had  parted  vdth  their  interest  in  said 
laud,  nor  that  they  had  or  had  not  claimed 
the  land  since  the  execution  of  the  deed  by 
the  other  heirs  conveying  their  interest  to 
S.  D.  Thomas,  nor  that  they  had  received 
their  shares  out  of  other  portions  of  the 
league.  -  In  the  absence  of  all  proof  the  court 
was  not  warranted  in  presuming  that  said 
persons  had  so  received  their  full  interests 
in  the  league  out  of  other  portions  thereof, 
and  if  the  presumption  could  be  indulged  as 
to  Mrs.  Brownrlgg  and  Mrs.  Davis  because 
they  did  not  Join  in  the  conveyance  we  can 
see  no  reason  for  Indulging  the  presumption 
against  Mrs.  Roberts,  who  signed  the  deed, 
but  whose  title  was  not  thereby  conveyed 
because  of  the  defect  noted.  The  assignment 
must  be  sustained. 

It  follows  that  we  must  also  sustain  appel- 
lee's third  cross-assignment,  which  complains 
that  the  court  erred  in  rendering  Judgment 
against  him  for  I'/s*  Instead  i"/»i  of  «/ii 
of  the  value  of  the  timber  taken  from  the 
most  western  of  the  two  tracts  conveyed  to 
him  by  B.  W.  Wiggins.  The  ancestor  of  plain- 
tiffs through  whom  they  assert  title  not  hav- 
ing acquired  the  '/n  interest  of  Mrs.  Davis, 
Mrs.  Roberts  and  Mrs.  BTownrigg,  were  not 
entitled  to  recover  the  value  of  their  inter- 
est in  the  timber  cut  by  Norrls. 

The  fifth  cross-assignment  complains  in  ef- 
fect that  the  court  erred  In  concluding  that 
defendant  was  liable  to  plaintiffs  for  part 
of  the  value  of  the  timber  cut  from  the  152- 
acre  tract  described  in  the  deed  from  A.  D. 
Salter,  J.  C.  Salter,  J.  G.  Masterson,  and  W. 
C.  Stockley,  because  the  evldwce  showed  that 
the  parties  named  and  those  through  whom 
they  claimed  had  acquired  the  title  to  said 
tract  under  the  statute  of  limitations  of  10 
years  before  the  filing  of  plaintiffs'  suit. 

The  court  found  In  its  fourteenth  finding 
of  fact  that  the  Salters,  Masterson,  and 
Stockley  sold  to  Norrls  the  pine  timber  on 
the  152  acres  on  August  29,  1906;  that  for 
the  greater  part  of  the  time  for  15  years  be- 
fore the  execution  of  said  deed  the  said  Sal- 
ters, Masterson,  and  Stockley  and  those 
through  whom  they  claimed,  claiming  to  have 
a  good  and  perfect  title  to  said  tract,  had 
and  held  adverse  possession  of  said  tract, 
cultivating,  using,  and  enjoying  the  same 
but  that  their  possession  was  broken  and  the 
continuity  of  possession  was  not  such  as  to 
entitle  them  to  hold  under  the  statute  of 
limitations.  We  have  carefully  examined  the 
evldrace  In  the  record,  and  are  constrained 
to  bold  that  the  court  was  in  error  in  not 


finding  therefrom  that  the  continuity  of 
possession  of  the  Salters,  Masterson,  and 
Stockley,  and  those  under  whom  they  claim- 
ed, was  such  as  to  entitle  them  to  the 
land  under  the  statute.  The  evidence  sliowa 
that  Henry  Wiggins  went  on  and  settled 
upon  the  land  in  1887,  claiming  It  as  his 
own,  and  built  a  dwelling  bouse,  cribs,  and 
other  houses  on  it  during  that  year;  that  he 
opened  a  part  of  the  tract  to  cultivation  dar- 
ing said  year,  and  continuously  resided  up- 
on and  cultivated  a  portion  of  the  land  every 
year  up  to  and  including  the  year  1899.  In 
the  latter  part  of  1899,  or  the  early  part  of 
1900,  he  moved  off  the  land  and  rented  it  for 
the  year  1900  to  one  Lewellyn,  who  took  pos- 
session just  after  Wiggins  left,  and  who 
made  a  crop  on  it  and  continued  in  poases- 
sion  one  year.  When  he  moved  off,  one  Gil- 
ley  rented  the  land  from  Wiggins  and  mov- 
ed onto  aud  made  crops  upon  it  for  two 
years,  and  when  he  vacated  he  was  succeed- 
ed by  one  Wllllford  who  made  a  crop  on  the 
land  the  year  after  GlUey  left^  This  brings 
us  to  the  end  of  1903.  In  1904  and  1906  one 
Kryer  occupied  and  cultivated  the  land  un- 
der contract  with  and  as  tenant  of  the  Sal- 
ters, Masterson  and  Stockley,  who  bad  at 
that  time  purchased  the  land  from  Wiggins. 
There  was  no  break  or  want  of  continuity  of 
actual  possession  during  all  of  said  time  tbat 
Wiggins  lived  on  the  land,  and  none  since 
then  up  to  and  including  1005,  except  such 
as  was  incident  to  a  change  of  tenants;  and 
at  such  times  the  existence  of  the  bouses, 
the  fenced  land  and  recent  cultivation  were 
sufficient  to  give  to  the  owner  notice  of  ad- 
verse claim.  All  the  persons  who  lived  up- 
on the  land  after  Wiggins  moved  off  were 
tenants  either  of  Wiggins  or  the  Salters, 
Masterson,  and  Stockley.  The  place  was 
never  vacant  for  more  than  two  months  at 
any  one  time,  and  there  has  been  farming  on 
it  every  year  from  1893,  when  the  152-acre 
tract  was  surveyed,  up  to  and  Including  the 
year  1905.  In  view  of  this  state  of  facts  we 
think  the  court  erred  in  rendering  judgment 
against  Norrls  for  the  timber  taken  by  him 
from  the  152-acre  tract  in  question. 

The  other  cross-assignments  presented  by 
appellee  are  believed  to  be  without  merit  and 
are  overruled. 

The  judgment  of  the  court  below,  in  so  far 
as  it  permits  a  recovery  in  favor  of  plaintiffs 
against  defendant  Norrls  for  the  timber  cut 
off  the'  152-acre  tract  Is  reversed  and  here 
rendered  for  defendant  Norrls,  and  the  judg- 
ment in  favor  of  said  Norrls  over  against 
the  defendants  Salters,  Masterson,  and  Stodc- 
ley  on  the  covenants  contained  in  their  deed 
conveying  the  timber  on  said  tract  to  Norrls 
is  also  reversed  and  judgment  here  rendered 
In  favor  of  said  Salters,  Masterson,  and 
Stockley;  and  the  Judgment  In  favor  of 
plaintiffs  for  the  timber  cut  off  the  most 
western  of  the  two  tracts  purchased  by  Nor- 
rls from  B.  W.  Wiggins  is  so  reformed  as  to 
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allow  a  recoTerjr  In  plaintiffs'  favor  against 
daid  Norris  for  i»/s4  of  «/ii  of  the  value 
of  said  timber,  and  as  so  reformed  the  judg- 
ment as  to  such  part  is  affirmed. 
Beversed  and  rendered  ta  part 
Reformed  and  affirmed  in  part. 


SAUNDERS  V.  MONTGOMERY  et  al.t 
(Oourt  of  Civil  Appeals  of  Texas.     Jan.  28, 
1811.    Rehearing  Denied  Feb.  23,  1911.) 

Bbokebs  (S  84*)— Right  to  Oomuibsions. 

Where  a  broker  procured  a  purchaser  of 
timber  under  a  contract  of  sale  showing  that 
the  number  of  feet  stated  therein  was  a  mere  es- 
timate, not  bindinc  upon  the  parties,  and  that 
the  pnrdiaser  could  not  be  required  to  accept 
and  pay  for  any  tract  so  situated  as  to  malce  it 
impossible  or  impracticable  to  log  the  timber 
to  reasonable  advantage,  so  that  the  vendor 
could  only  compel  the  purchaser  to  pay  for  the 
portion  which  he  coula  show  was  so  situated 
that  it  conld  be  practically  logged,  the  broicer 
suing  for  his  commissions  would  be  compelled 
to  prove  the  extent  of  such  portion,  he  oeing 
entitled  to  commissions  only  on  that  part  of 
the  timber,  and,  where  no  evidence  was  offered 
to  show  what  portion  of  tite  timber  the  purchas- 
er was  required  to  take,  there  could  be  no  re- 
covery for  commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  iS  104,  103;  Dec.  Dig.  §  84.*] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty :   Li.  B.  Hightower,  Jr.,  Judge. 

Action  by  J.  W.  Saunders  against  B.  F. 
Montgomery  and  others.  There  was  a  direct- 
ed ▼erdlct  for  defendants,  and  plaintiff  ap- 
peals.    Affirmed. 

F.  J.  Duff  and  A.  Ij.  Davis,  for  appellant 
W.  D.  Gordon  and  Oliver  J.  Todd,  for  appel- 
lees. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellant  against  appellee  E.  F.  Mont- 
gomery to  recover  the  sum  of  $6,250  alleged 
to  be  due  as  commisBlons  for  the  sale  by  ap- 
pellant, under  a  contract  with  appellee,  of 
60,000,000  feet  of  pine  timber.  Plaintiff  al- 
leged, in  substance:  That  on  or  about  Jan- 
uary 16,  1907,  defendant  Montgomery,  ow- 
ing, or  dalmlng  to  own,  50,000,000  feet  of 
standing  pine  timber  In  Newton  county,  Tex., 
or  claiming  to  have  the  right  to  s^  the 
same,  contracted  and  agreed  with  plaintiff 
that.  If  plaintiff  would  procure  a  purchaser 
for  said  timber  at  a  price  not  less  than  $2.50 
per  thousand  feet,  that  defendant  would  pay 
to  plaintiff  a  commission  of  5  per  cent  of 
such  price  for  said  services.  That  acting  un- 
der said  contract,  plaintiff  procured  a  pur- 
chaser, to  wit  the  Orange  Lumber  Company, 
and  that  through  the  efforts  of  plaintiff  the 
said  purchaser  entered  Into  a  valid  and  bind- 
ing written  contract  with  defendant  by  the 
terms  whereof  It  agreed  to  purchase  said 
timber  at  the  price  of  $2.50  per  thousand 
feet  Tbat  said  Orange  Lumber  Company 
was,  and  at  aU  times  since  has  been,  amply 


|8(dvent  and  fully  able  to  carry-  out  said 
I  contract,  and  that  said  contract  was  approv- 
ed and  accepted  by  defendant,  whereupon  de- 
fendant became  liable  to  plaintiff  for  plain- 
tllTs  commissions  in  the  amount  sued  for, 
with  6  per  cent.  Interest  from  the  date  of 
the  contract  The  defendant  answered  by 
general  demurrer  and  general  denial,  and 
by  special  plea  set  up  a  contract  for  the  pur- 
chase from  him  by  the  Orange  Lumber  Com- 
pany of  50,000,000  feet  of  pine  timber,  which 
contract  he  admits  was  procured  t^  the 
plaintiff,  but  be  expressly  denies  that  he  ever 
agreed  to  pay  plaintiff  a  commission  for  ob- 
taining said  contract  and  only  agreed  to 
pay  him  5  per  cent,  of  the  amount  realized 
by  defendant  from  said  contract,  and  avers 
that  he  has  never  received  anything  on  said 
contract  He  further  avers  that  In  accord- 
ance with  his  said  agreement  with  plaintiff, 
he  transferred  and  assigned  to  him  6  per 
cent,  of  the  amount  that  might  become  due 
under  said  contract  and  asks  that  the  Orange 
Lumber  Company  be  made  a  party,  and  that 
he  recover  against  said  company  93  per  cent, 
of  the  amount  due  under  said  contract,  and 
that  plaintiff  be  required  to  join  In  said  suit 
against  said  company  and  be  not  allowed 
any  recovery  against  this  defendant 

On  the  trial  in  the  court  below  a  plea  of 
privilege  filed  by  the  Orange  Lumber  Com- 
pany was  sustained,  and  that  branch  of  the 
case  between  defendant  Montgomery  and  de- 
fendant Orange  Lumber  Company  was  trans- 
ferred to  Harris  county.  The  case  then 
went  to  trial  as  between  the  plaintiff  and  the 
original  defendant,  and,  after  both  sides  had 
Introduced  their  evidence,  the  court  instruct- 
ed the  jury  to  return  a  verdict  in  favor  of 
defendant  which  they  accordingly  did.  From 
the  judgment  rendered  upon  said  verdict,  the 
plaintiff  prosecutes  this  appeal. 

The  evidence  Is  in  substance  as  follows: 
The  plaintiff,  J.  W.  Saunders,  testified:  That 
during  the  year  1907  he  was  engaged  In  the 
business  of  selling  pine  timber  stumpage. 
That  In  January  of  that  year  he  met  the  de- 
fendant Montgomery  in  Beaumont.  That 
the  defendant  Montgomery  said  to  plaintiff: 
"I  have  50,000,000  feet  of  pine  stumpage." 
And  that  he  further  said:  "I  will  give  you 
5  per  cent,  commission  if  you  can  find  me  a 
buyer."  Tbat  plaintiff  then  took  defendant 
and  that  they  went  to  Houston,  and  to  the 
office  of  tlie  Orange  Lumber  Company,  where 
a  written  contract  was  entered  into  between 
the  defendant  Montgomery  and  tue  Orange 
Lumber  Company,  by  which  the  lumber  com- 
pany agreed  to  purchase  50,000,000  feet  of 
timber  from  the  defendant  Montgomery.  That 
at  the  time  of  the  first  conversation  in  Beau- 
mont, and  before  the  contract  was  made  with 
the  Orange  Lumber  Company,  the  defendant 
Montgomery  exhibited  lo  plaintiff  maps  and 
blueprints  of  the  land,  showing  the  land  own- 
ed by  the  defendant  In  colors,  and  the  estl- 
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mate  of  tbe  amount  tliat  eacb  tract  would 
cut  The  contract  between  Montgomery  and 
the  Orange  Lumber  Company,  the  execution 
of  which  was  admitted  by  all  parties,  and 
which  was  Introduced  In  evidence  by  plain- 
tiff, reads  as  follows:  "State  of  Texas,  Coun- 
ty of  Harris.  This  contract  of  agreement 
made  and  entered  Into  by  and  between  B.  F. 
Montgomery  of  Burkevllle,  Newton  county, 
Texas,  hereinafter  known  as  first  party,  and 
the  Orange  Lumber  Company,  a  Texas  cor- 
poration with  its  principal  office  In  Houston, 
Harris  county,  Texas,  hereinafter  known  as 
second  party,  wltnesseth,  as  follows,  to  wit: 
That  first  party  agrees  to  sell  and  convey 
and  second  party  agrees  to  purchase  and  pay 
for  all  of  the  merchantable  pine  timber  at 
the  price  of  two  and  »»/ioo  ($2.50)  dollars 
per  thousand  feet,  as  per  Doyle  Scale;  that 
Is  upon  the  following  described  tracts  or  par- 
cels of  land,  situated  in  Newton  county,  Tex- 
as, and  in  the  state  of  Louisiana,  as  herein- 
after further  provided:  2,000  acres  of  the 
S.  Swift  survey,  estimated  to  cut  6,000  feet 
per  acre.  272  acres  of  the  Jno.  Spears  sur- 
vey, estimated  to  cut  4,000  feet  per  acre.  300 
acres  of  the  D.  L,  D.  Moore  survey,  estimated 
to  cut  50,000  feet  per  acre.  400  acres  of  the 
E.  M.  Nicholson  survey,  estimated  to  cut  6,- 
000  feet  per  acre.  322  acres  of  the  W.  H. 
Stark  survey,  estimated  to  cut  6,000  feet  per 
acre.  234  acres  of  the  F.  Deason  survey,  es- 
timated to  cut  4,000  feet  per  acre.  320  acres 
of  the  W.  N.  Shaw  survey,  estimated  to  cut 
8,000  feet  per  acre.  175  acres  of  the  Thos. 
Byerly  survey,  estimated  to  cut  8,000  feet 
per  acre.  80  acres  of  the  Mary  Davlin  sur- 
vey, estimated  to  cut  7,000  feet  per  acre.  200 
acres  of  the  Mary  Davlin  survey,  estimated 
to  cut  6,000  feet  per  acre.  280  acres  of  the 
Mary  Davlin  survey,  estimated  to  cut  4,000 
feet  per  acre.  80  acres  of  the  T.  Hickman 
survey,  estimated  to  cut  10,000  feet  per  acre. 
177  acres  of  the  Dan  Doncho  survey,  estima- 
ted to  cut  6,000  feet  per  acre.  110  acres  of 
A.  M.  BeviU  survey,  estimated  to  cut  6,000 
feet  per  acre.  All  tie  above  in  Newton  coun- 
ty, Texas.  Eighty  acres  situated  in  Loui- 
siana, opposite  the  Thos.  Byerly  survey  in 
Newton  county,  Texas,  estimated  to  cut  8,000 
feet  per  acre.  The  second  party  agrees  to  be- 
(;ln  to  estimate  the  pine  timber  on  the  above- 
described  lands  within  thirty  days  from  tbe 
date  hereof,  and  to  complete  said  estimation 
as  rapidly  as  possible.  It  is  further  under- 
stood that,  in  estimating  same  timber  as 
aforesaid,  that  only  such  pine  timber  as  is 
known  as  'floating  timber'  shall  be  estimated 
and  which  will  measure  ten  Inches  and  up 
in  diameter  at  the  usual  and  customary  place 
of  estimating  pine  timber.  The  first  party 
shall  furnish  to  second  party  within  ten  days 
after  the  estimate  of  each  respective  tract, 
as  aforesaid,  a  complete  abstract  of  title  to 
such  tract  or  tracts  of  land.  If  the  record 
title  of  the  first  party  to  said  tract  or  tracts 
of  land  Is  good,  then,  second  party  shall  pur- 
chase at  said  price  named  above  said  timber 


upon  said  tract  or  tracts  of  land.    If,  how- 
ever the  record  title  of  first  party  Is  not  good 
and  defects  are  pointed  out  by  the  attorney 
of  second  party,  first  party  shall  have  sixty 
days  in  which  to  cure  and  remove  said  de- 
fects, and,  if  first  party  succeeds  in  removing 
said  defects  to  the  satisfaction  of  Baker. 
Potts,  Parker  &  Garwood,  attorneys,  within 
said  time,  then  the  sale  of  said  timber  as 
aforesaid  shall  be  consummated  at  the  price 
as  aforesaid.    If,  however,  title  to  said  tract 
or  tracts  of  land,  or  either  of  them,  is  not 
good  and  first  party  cannot  remove  said  de- 
fects to  tbe  satisfaction  of  said   attorneys 
within  said  sixty  days  after  they  are  placed 
with  them,  the  second  party  shall  have  the 
right  to  cancel  this  contract,  so  far  as  af- 
fects such  tracts  as  title  thereto  Is  defective, 
and  no  other.    It  is  understood  that  an  esti- 
mate of  the  pine  timber  upon  said  tract  and 
tracts  of  land  has  been  made  and  reported 
to  second  party,  as  designated  above ;  and  It 
is  further  understood  that  the  second  party  Is 
not  satisfied  to  accept  said  estimate  as  final, 
and  will  within  the  next  thirty  days  begin 
to  have  each  of  the  said  tracts  re-estlmated 
as  aforesaid  and  will  report  such  re-estimate 
to  tbe  first  party.    If  this  purchase  is  con- 
summated. It  shall  be  on  the  basis  of  said 
re-estimate.    If,  according  to  said  re-estimate 
the  amount  of  merchantable  pine  timber  up- 
on any  one  of  the  said  tracts  is  materially 
less  than  the  amount  indicated  above,  then, 
first  party  shall  have  the  right  and  privilege 
of  refusing  to  carry  out  this  sale  upon  the 
basis  of  said  re-estlmate  upon  that  particular 
tract,  upon  which  the  said  re-estimate  shows 
an  amount  materially  less  than  above  desig- 
nated, and  that  tract  only.    It  1b  further  un- 
derstood and  agreed  by  and  between  the  pa^ 
ties  hereto  that  the  first  party  binds  himself 
to  deliver  to  tbe  second  party  within  six 
months  from  date  hereof,  and  the  second  par- 
ty agrees  to  purchase,  and  pay  for,  an  addi- 
tional amount  of  pine  timber  of  twenty-four 
million   (24,000,000)   feet,  at  the  same  price 
and  on  the  same  estimate  basis  aa  herein 
provided  for;    said  timber  to  be  located  la 
Newton  cotuty,  Texas,  and  in  the  state  of 
Louisiana,  opposite  Newton  county,  Texas, 
and  said  timber  to  be  located  also  within 
three  miles  of  the  Sabine  river,  or  some  trib- 
utary stream  thereof  that  is  deaned  oat  for 
the  purpose  of  running  or  driving  logs,  tbat 
is  acceptable  to  second  party,  or  its  nominee. 
Tbe  three-mile  limit  above  referred  to  shall 
be  construed  as  to  mean  three  miles  from  tbe 
immediate    center    of   €iny    particular  tract 
that  may  be  offered  under  this  contract,  bat 
second  party  is  not  to  be  required  under  this 
contract  to  accept  a  narrow  strip  of  land, 
the  center  of  which  may  teclmically  come 
within  the  aforesaid  three-mile  limit    Hie 
second  party  is  not  required  In  any  provision 
or  provisions  of  this  contract  to  accept  and 
pay  for  any  tract  or  tracts  of  land  whicb 
may  be  so  situated,  surrounded,  or  located  aa 
to  make  It  impossible  or  Impracticable  to  log 
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same  to  reasonable  adrantage.  The  party  of 
the  first  part  agrees  to  pay  all  expenses  In- 
curred in  tbe  securing  of  the  timber  to  be 
delivered  under  this  contract,  Including  sur- 
veying the  lands,  submitting  abstracts  and 
acceptable  titles  to  the  attorneys  of  the  sec- 
ond party.  It  is  hereby  understood  and 
agreed  that  either  party  thereto  shall  bare 
the  right  and  privilege  to  cancel  this  con- 
tract as  to  the  additional  twenty-four  mil- 
lion (24,000,000)  feet  of  timber  by  giving 
tblrty  days'  written  notice  of  their  intention 
so  to  do  to  the  other  party.  It  is  hereby  un- 
derstood and  agreed  that  second  party  is  to 
have  not  less  than  ten  years  to  remove  the 
timber  on  any  of  tbe  above-described  tracts 
of  land,  and  not  less  than  fifteen  years  on 
the  additional  twenty-four  million  (24,000,- 
000)  feet,  which  is  to  be  delivered  under  this 
contract.  Hereunto  witness  the  signatures  of 
the  parties  hereto  in  duplicate  this  the  25th 
day  of  January,  A.  D.  1907.  [Signed]  B.  P. 
Montgomery.  The  Orange  Lumber  (Company, 
by  R.  M.  Farrar,  Vice  President" 

Upon  tbe  same  day,  and  Immediately  after 
the  execution  of  this  contract,  appellee  Mont- 
gomery executed  and  delivered  to  appellant 
the  following  Instrument:  "This  Indenture, 
wltnesseth:  That,  whereas,  J.  W.  Saunders 
has  been  instrumental  In  my  selling  to  the 
Orange  Lumber  Oompany  certain  timber  In 
Newton  county,  Texas,  and  for  and  In  con- 
sideration of  his  services,  I  agree  that  the 
Orange  Lumber  Company  shall  retain  for 
him  out  of  said  sale  five  per  cent,  and  remit 
to  him  out  of  each  transaction  the  amount 
of  five  per  cent  aforesaid.  There  are  other 
lands  that  I  own,  and  that  I  contemplate 
buying  and  contracting  for,  both  in  my  name 
and  in  the  name  of  Montgomery  &  Hicks, 
and  as  J.  W.  Saunders  has  been  Instrumental 
in  our  making  sales,  and  Is  still  In  position 
to  belp  us,  and  in  consideration  of  those 
facts  and  of  other  valuable  considerations, 
we  agree  to  pay  him  a  commission  of  five 
per  cent  on  those  sales  when  made;  be, 
however,  is  to  give  us  such  time  as  we  may 
demand  of  him,  and  help  us  In  tbe  proposi- 
tion as  we  demand  and  deem  is  necessary 
from  him.  This  contract  is  written  in  plu- 
ral, but  it  is  intended  to  cover  any  lands 
owned  by  Mr.  Montgomery,  the  signer,  or 
Montgomery  &  Hicks.  The  lands  to  be  lo- 
cated are  in  Newton,  Jasper,  and  Sabine 
counties,  Texas,  or  across  the  river  opposite 
those  counties  in  Louisiana.  This  contract 
covers  and  includes  only  timbered  lands  that 
are  sold  to  the  Orange  Lumber  Oompany  per 
their  contract  this  day  made  with  B.  F. 
Montgomery  and  in  bodies  to  other  parties, 
and  all  sales  of  land  under  this  agreement 
are  to  be  contracted  or  sale  agreed  upon 
within  six  months  from  date  hereof.  This 
25th  day  of  Jan.,  1907,    Witness  my  hand, 

this  day  of  January,   A.  D.   1007. 

(Signed]  B.  F.  Mon^omery.  Witness:  N.  D. 
Meador." 

Appellant  testified  that  in  accepting  ibis 


assignment  of  5  per  cent  of  the  amount  that 
might  become  due  by  the  Orange  Lumber 
(Company,  under  its  contract  with  Montgom- 
ery he  did  not  agree  nor  intend  to  cancel- 
Montgomery's  liability  to  pay  him  5  per  cent 
commissions  on  the  amount  of  the  considera- 
tion for  the  sale  to  the  lumber  company,  but 
he  also  testified:  "It  is  a  fact  that  I  decided 
that  I  would  rather  look  to  the  Orange 
Lumber  Company  than  to  Mr.  Montgomery 
for  the  payment  Of  my  fee.  They  became  my 
paymasters.  I  wanted  to  coUect  my  money 
out  of  them.  I  took  this  contract  for  that 
purpose."  He  also  testified  that  under  bis 
oral  contract  with  Montgomery,  he  was  to 
perform  no  other  service  than  to  find  a  pur- 
chaser, and  that  there  were  no  conditions  or 
terms  in  said  contract  which  he  had  not 
performed,  and  that  he  had  never  been  call- 
ed upon  by  Montgomery  to  do  anything  fur- 
ther in  connection  with  the  sale  of  said  tim- 
ber. The  estimate  as  to  the  number  of  feet 
upon  the  various  tracts  of  land  mentioned  in 
the  contract  before  set  out  were  made  by 
the  defendant  Montgomery.  Plaintiff  lias 
never  been  paid  anything  for  procuring  said 
contract  The  Orange  Lumber  Company, 
though  often  requested  by  Montgomery  to 
have  the  timber  on  said  lands  estimated  and 
to  comply  with  its  contract,  has  failed  and 
refused  to  do  anything  in  the  way  of  carry- 
ing out  the  terms  of  said  contract  and  has 
not  taken  or  paid  for  any  of  said  timber. 

Under  appropriate  assignments  of  error, 
appellant  assails  the  charge  of  the  court  in- 
structing the  jury  to  find  a  verdict  for  the 
defendant  Montgomery  on  the  ground  that 
the  evidence  before  set  out  would  authorize 
a  finding  by  the  jury  that  appellant  only 
undertook  to  find  a  purchaser  for  the  60,- 
000,000  feet  of  timber  offered  for  sale  by 
Montgomery,  and,  having  found  a  purchaser 
ready,  able,  and  willing  to  buy  upon  the 
terms  and  for  the  price  named  by  Mont- 
gomery and  the  latter  having  entered  Into  a 
binding  contract  for  the  sale  of  the  timber  to 
said  purchaser,  appellant  has  earned  and 
was  entitled  to  recover  his  commissions,  and 
this  right  to  recover  his  commissions  from 
Montgomery  was  not  affected  by  appellant's 
subsequent  agreement  to  accept  his  compen- 
sation out  of  the  money  to  be  paid  by  the 
purchaser. 

The  propositions  advanced  by  appellant  are 
absolutely  sound,  but  they  are  not  applicable 
to  the  case  made  by  the  evidence.  Accord- 
ing to  appellant's  testimony,  Montgomery 
agreed  to  pay  him  a  commission  of  5  per 
cent  if  he  would  find  him  a  purchaser  for 
50,000,000  feet  of  pine  timber  situated  as 
described  in  the  contract  at  a  price  of  $2.50 
per  thousand  feet  If  under  this  agreement 
appellant  had  found  a  purchaser  able,  will- 
ing, and  ready  to  buy  said  timber,  and  Mont- 
gomery had  entered  into  a  binding  contract 
with  such  purchaser  for  the  sale  of  the  tim- 
ber, appellant  would  be  entitled  to  bis  com- 
mission.   Conkling  v.  Krakauer,  70  Tez.  735, 
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11  S.  W.  117;  Brackenrldge  t.  Payne,  91 
Tex.  527,  44  S.  W.  819,  43  L.  R.  A.  593.  Or, 
If  appellant  bad  procured  a  binding  contract 
for  the  purchase  of  any  part  of  said  timber 
and  this  contract  was  accepted  by  Mont- 
gomery, tbe  latter  would  be  liable  for  appd- 
lant's  commissions  of  5  per  cent  of  tbe  pur- 
chase price  of  the  timber  so  contracted  to 
be  sold,  but  in  a  suit  for  such  commissions 
tbe  burden  would  be  upon  appellant  to  show 
tbe  amount  and  value  of  the  timber  so  con- 
tracted to  be  sold. 

It  may  be  conceded  that  the  contract  be- 
tween Montgomery  and  the  Orange  Lumber 
Company  Is  not  a  mere  option,  and  that  the 
lumber  company  could  not  defeat  Its  liability 
thereunder  by  refusing  to  have  an  estimate 
made  of  the  amount  of  timber  on  the  several 
tracts  of  land,  or  by  making  a  fraudulent 
estimate,  or  making  frivolous  and  unreason- 
able objections  to  Montgomery's  title,  still 
the  contract  was  not  an  unconditional  con- 
tract of  purchase  and  sale  of  the  50,000,000 
feet  of  timber  claimed  to  be  owned  by  Mont- 
gomery, and  could  only  be  held  binding  ori 
the  lumber  company  as  to  such  portion  of  the 
timber  as  might  be  shown  to  be  of  the  kind 
and  be  situated  as  required  by  the  terms  of 
the  contract  Appellant's  right  of  recovery 
against  Montgomery  is  measured  by  Mont- 
gomery's right  against  the  Orange  Lumber 
Company  under  the  contract  of  sale,  and  the 
.extent  to  which  this  contract  is  enforceable 
is  not  shown  by  any  evidence  in  this  record. 
Upon  the  verbal  contract  between  appellant 
and  Montgomery,  no  warranty  can  be  im- 
plied that  the  several  tracts  of  land  mention- 
<ed  In  the  contract  with  the  lumber  company 
had  thereon  the  number  of  feet  of  timber 
mentioned  in  said  contract  nor  that  all  of 
said  timber  was  so  situated  as  to  make  it 
practicable  for  the  purchaser  "to  log  it  to 
reasonable  advantage."  The  contract  shows 
upon  Its  face  that  the  number  of  feet  stated 
was  a  mere  estimate,  and  was  not  binding 
upon  the  parties.  If  appellant  had  with  his 
Agreement  with  Montgomery  procured  an  un- 
conditional contract  with  the  lumber  com- 
pany to  take  50,000,000  feet  of  timber  from 
Montgomery  upon  the  terms  and  at  the  price 
named,  he  could  have  held  Montgomery  lia- 
ble for  his  commissions  on  that  amount  be- 
cause^ when  Montgomery  authorized  him  to 
sell  that  much  timber,  there  was  an  im- 
plied warranty  that  he  owned  that  amount 
.and  appellant  could  have  relied  thereon.  But 
tbe  contract  procured  by  appellant  was  not 
unconditional  as  to  any  specific  amount  of 
the  timber.  By  Its  express  terms  the  pur- 
chaser was  not  required  "to  accept  and  pay 
for  any  tract  or  tracts  of  land  which  may 
be  so  situated,  surrounded  or  located  as  to 
make  it  impossible  or  impracticable  to  log 
same  to  reasonable  advantage."  Under  this 
provision,  it  is  clear  that  Montgomery  could 
■only  compel  the  lumber  company  to  accept 


and  pay  for  that  portion  of  the  timber  whicb 
he  could  show  was  so  situated  that  it  would 
be  practicable  for  the  Orange  Lumber  Com- 
pany to  log  it  to  reasonable  advantage.  This 
burden  would  be  upon  Montgomery  in  a  suit 
by  him  against  the  purchaser  to  enforce  pw- 
formance  of  the  contract  and  a  like  burden 
was  upon  appellant  in  this  case.  No  evi- 
dence was  offered  upon  this  issue,  and  there 
was  nothing  by  which  the  Jury  could  deter- 
mine what  portion,  if  any,  of  the  timber  the 
lumber  company  was  required  to  take. 

Appellant  could  only  recover  his  commis- 
sions upon  the  value  of  the  timber  which 
the  contract  bound  the  lumber  company  to 
take,  and,  in  the  absence  of  evidence  show- 
ing what  this  amount  was,  he  was  not  en- 
titled to  recover  anything,  and  the  trial  court 
properly  so  Instructed  the  Jury. 

It  follows  that  tbe  Judgment  of  the  conrt 
below  should  be  affirmed,  and  it  is  so  or- 
dered. 

Affirmed. 


SOUTHERN  PACIFIC  CO.  et  al.  v.  WEATH- 

ERFORD  COTTON  MILLS. 

(Court  of  Civil  Appeals   ot  Texas.     Jan.  21. 

1911.) 

1.  Cabbiebs  (S  180*)— Interstate  Coicxebck- 
llhitation  of  liability. 

Under  Act  Gong.  June  29.  1906,  c.  3591,  i 
7,  34  Stat  595  (U.  S.  Comp.  St  Supp.  1909,  p. 
1166),  providing  that  common  carriers  shall  be 
liable  for  any  loss  or  injury  by  any  connecting 
carrier,  and  that  nothing  shall  exempt  such  car- 
rier from  such  liability,  a  stipulation  in  a  bill 
of  lading  for  exemption  of  the  carrier,  or  an; 
connecting  carrier,  from  liability  for  loss  or 
damage  to  goods  by  fire  Is  without  effect,  if  th* 
fire  was  due  to  the  negligence  of  any  carrier 
tiandling  the  goods. 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Cent  Dig.  {§  815-828;  Dec.  Dig.  $  180.*] 

2.  Cabbiers  (i  132*)  —  Loss  or  Irjubt  to 
Goods — Pbesumption. 

Where  goods  are  damaged  by  fire  occu^ 
ring  upon'  premises  in  possession  or  under  con- 
trol of  a  carrier,  tbe  carrier  is  presumed  to  be 
negligent  and  the  burden  is  on  it  to  rebut  tbe 
presumption. 

[Ed.  Note.— For  other  cases,  sec  Carriers, 
Cent  Dig.  8§  578-582 ;    Dec.  Dig.  $  132.*] 

3.  Cabbiebs  (i  132*)  — Loss  ob  Dahaoi  to 
G00D&— Evidence. 

In  an  action  against  a  carrier  for  darn- 
s' to  goods  by  fire  while  in  control  of  the  car- 
rier, evidence  held  insufficient  to  conclnaivelf 
overcome  the  presumption  of  defendant's  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Garnets, 
Cent.  Dig.  ii  578-582;    Dec  Dig.  {  132.*] 

Appeal  from  District  Court  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

Action  by  the  Weatherford  Cotton  MiUs 
against  the  Southern  Pacific  Company  and 
others.  EVom  a  judgment  for  plaintiff,  de- 
fendant company  appeals.    Affirmed. 

H.  C.  •  Shropshire,  for  appellant  F.  0. 
McKinsey,  for  appellee. 
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DUNKLIN,  J.  The  Weatherford  Cotton 
Mills  recovered  a  Judgment  against  the 
Soathem  Pacific  Company  and  the  Texas  & 
Pacific  RaUway  Company  for  damages  to 
goods  which  plaintiff  shipped  from  Weath- 
erford, Tex.,  to  Valetle  in  the  state  of  New 
York,  and  the  Texas  &  Pacific  Company  has 
appealed. 

The  goods  were  shipped  on  a  through  bill 
of  lading  issued  by  the  appellant,  the  initial 
carrier,  and  the  damage  to  the  goods  for 
which  Judgment  was  recovered  was  caused 
by  a  fire  in  the  wharf  under  control  of  the 
Soathem  Pacific  Company  In  the  city  of 
Ne^  York,  where  the  goods  had  been  un- 
loaded from  one  of  the  boats  of  the  last- 
named  company  and  were  there  awaiting 
further  transportation  to  the  place  of  des- 
tination. 

The  bill  of  lading  contained  stipulations 
that  the  initial  carrier  should  be  exempt 
from  liability  for  damages  to  the  goods  sus- 
tained on  the  line  of  any  connecting  car- 
rier, and  the  further  stipulation  "that  the 
Texas  &  Pacific  Railway  Company  nor  any 
connecting  carrier  handling  this  shipment 
shall  be  liable  for  damage  or  destruction  of 
said  property  by  Art    •    •    ••• 

The  shipment  being  interstate.  Act  Cong. 
June  29,  1906,  c.  3591,  {  7,  34  Stat  595,  Fed. 
St.  Ann.  Supp.  1907,  p.  180  (U.  S.  Comp.  St 
Supp.  1909,  p.  1166),  must  control.  That  act 
provides:  "That  any  common  carrier,  rail- 
road, or  transportation  company  receiving 
property  for  transportation  from  a  point  in 
one  state  to  a  point  in  another  state  shall 
lesne  a  receipt  or  a  bUl  of  lading  therefor 
and  shall  be  liable  to  the  lawful  holder  there- 
of for  any  loss,  damage,  or  injury  to  such 
property  caused  by  it  or  by  any  common  car- 
rier, railroad,  or  transportation  company  to 
which  such  property  may  be  delivered  or 
over  whose  line  or  lines  such  property  may 
pass,  and  no  contraoti  receipt  rule,  or  regu- 
lation shall  exempt  such  common  carrier, 
railroad,  or  transportation  company  from 
the  liability  hereby  imposed:  Provided,  that 
nothing  in  this  section  shall  deprive  any 
bolder  of  such  receipt  or  bill  of  lading  of 
any  remedy  or  right  of  action  which  be  has 
nnder  existing  law.  That  the  common  car- 
rier, railroad  or  transportation  company  is- 
suing such  receipt  or  bill  of  lading  shall  be 
entitled  to  recover  from  the  common  car- 
rier, railroad,  or  transportation  company  on 
whose  line  the  loss,  damage,  or  Injury  shall 
have  been  sustained  the  amount  of  such  loss, 
damage,  or  injury  as  it  may  be  required  to 
pay  to  the  owners  of  such  property,  as  may 
be  evidenced  by  any  receipt,  Jud^ent,  or 
transcript  thereof." 

Unquestionably  the  stipulation  in  the  bill 
■of  lading  for  exemption  from  liability  for 
loss  or  damage  to  the  goods  occasioned  by 
fire  is  without  effect.  If  the  fire  was  due  to 
the  negligence  of  any  carrier  handling  the 
goods.  The  employ^  of  the  Southern  Pacific 
•Company  testified  that  tlie  fire  originated  in 


a  tier  of  cotton  upon  the  wharf,  but  that 
they  were  unable  to  discover  its  cause  after 
diligent  effort  made  to  do  so,  and,  as  there 
was  no  evidence  to  show  how  it  started,  ap- 
pellant Insists  that  there  was  no  proof  of 
negligence  on  the  part  of  the  Southern  Pa- 
cific Company  as  a  basis  for  the  judgment. 
The  presumption  of  negligence  arose  from 
damage  to  the  goods  by  fire  occurring  upon 
premises  in  the  possession  and  under  the 
control  of  the  Southern  Pacific  Company, 
and  the  burden  was  upon  the  appellant  to 
rebut  this  presumption  by  competent  evi- 
dence. Ryan  v.  Railway,  9i  Tex.  13,  57  Am. 
Rep.  589;  M.,  K.  &  T.  Ry.  v.  Chtaa  Mfg.  Co., 
79  Tex.  27,  14  S.  W.  785;  T.  &  P.  Ry.  v. 
Richmond,  94  Tex.  571,  63  S.  W.  619. 

There  were  watclimen  employed  upon  the 
pier  at  the  time  of  the  fire,  and,  while  the 
fire  was  first  discovered  by  them,  none  of 
them  were  called  to  testify  In  the  case. 
Nearly  all  the  witnesses  testifying  concern- 
ing the  flre  were  absent  from  the  wharf  at 
the  time  of  its  occurrence  and  gained  their 
Information  from  hearsay,  and  it  was  shown 
that  the  pier  was  used  by  no  one  except  the 
Southern  Pacific  Company..  Furthermore, 
while  some  of  the  witnesses  testified  that 
after  the  fire  had  burned  for  a  short  time 
the  city  authorities  assumed  control  of  all 
operations  to  extinguish  it,  and  excluded  ev- 
ery one  else  from  the  wharf;  yet  the  jury 
wonld  have  been  authorized  to  find  that,  by 
the  exercise  of  ordinary  care,  the  ^oods  could 
have  t>een  removed  before  such  action  of  the 
city  authorities  and  after  the  flre  started, 
more  than  200  feet  distant  from  the  goods. 

In  view  of  the  entire  record,  we  are  un- 
able to  say  that  the  presumption  of  negli- 
gence on  the  part  of  the  Southern  Pacific 
Company  was  conclusively  overcome  by  the 
evidence.  Tills  will  require  an  afiBrmance 
of  the  judgment 

The  foregoing  condnslon  renders  it  un- 
necessary to  determine  a  further  question 
which  has  occurred  to  us,  namely,  whether 
or  not  the  act  of  Congress  referred  to  should 
be  construed  as  an  enactment  of  the  com- 
mon-law rule  of  liability  of  common  carriers, 
with  restrictions  against  a  limitation  of  tliat 
liability  by  contract,  as  was  done  by  Sayles' 
Ann.  Civ.  St  1897,  arts.  319  and  320,  in  case 
of  shipments  wholly  within  this  state,  and 
further  fixing  the  liability  of  the  initial  car- 
rier for  all  damages  for  which  any  connect- 
ing carrier  would  be  liable  under  the  com- 
mon-law rule.  If  that  act  should  be  so  con- 
strued, then  appellant  would  be  liable  for 
the  damages  to  appellee's  goods  proven  in 
this  case,  even  though  it  liad  not  beoi  shown 
that  the  injury  to  the  goods  resulted  from 
negligence  on  the  part  of  the  Southern  Pa- 
cific Company;  there  being  no  evidence  to 
show  tliat  the  damage  occurred  through  the 
act  of  God  or  through  any  other  agency  ex- 
empting the  carrier  from  liability  under  the 
common  law.  For  a  discussion  of  the  com- 
mon-law rule  of  liability  of  common  carriers. 
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see  G.,  0.  ft  S.  P.  Ry.  t.  Lerl,  76  Tex.  840,  13 
S.  W.  191,  8  I<.  S.  A.  323,  18  Am.  St  Rep. 
45;  T.  &  P.  Ry.  v.  Richmond,  94  Tex.  571, 
63  S.  W.  619 ;  4  Elliott  on  RaUways.  i  1454. 
The  Judgment  Is  afSrmed. 


CARIKEB  ft  WTNTZ  t.  W.  J.  VAWTBRS 

&eON. 

(Court   of   CSvil   Appeals  of  Texas.     Jan.   31, 

1911.     Rehearing  Denied  Feb.  23,  1911.) 

1.  Novation  (|  5*)  —  Substitution  of  New 
Debtob. 

Wliere  a  third  person,  for  a  consideration 
moTing  to  him,  agreed  with  a  creditor  to  assume 
the  account  of  the  debtor  and  to  pay  it,  and  the 
creditor  discharged  the  debtor,  the  third  person 
is  responsible  for  the  account. 

[Ed.    Note. — For  other  cases,    see  Novation, 
Cent.  Dig.  i  6;   De&  Dig.  S  Bw*] 

2.  Novation  (S  10*)— Substitution  of  New 
Debtob— Operation  and  Effect. 

Where  a  third  person  who  had  become  re- 
sponsible to  a  creditor  for  the  account  of  a 
debtor  sold  igoods  to  the  creditor,  the  latter 
could  apply  the  amount  thereof  as  a  credit  on 
the  account  of  the  debtor,  and  was  entitled  to 
a  judgment  against  the  tbitd  person  for  any  ez- 


[Ed.   Note.— For  other  cases,  see   Novation, 
Dec.  Dig.  S  10.*1 
3.  Tbial  (J  203*)- Issues— INSTBUCTIONS. 

Where  the  issues  raised  by  the  pleading 
and  evidence  were  not  sufficiently  submitted  m 
the  general  charge,  the  refusal  to  give  a  special 
charge  submitting  the  issues  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  477-479;   Dec.  Dig.  |  203.»] 

Appeal  from  Nacogdoches  County  Court; 
F.  P.  Marshall,  Judge. 

Action  by  W.  J.  Vawters  ft  Son  against 
Carlker  ft  Wlntz  and  another.  From  a  judg- 
ment for  plaintiffs,  defendants  named  ap- 
peal.   Reversed  and  remanded. 

King  &  King,  for  appellants.  Blount  ft 
Strong,  for  appellees. 

McMEANS,  J.  Tlie  statement  of  the  case 
made  by  appellants  in  their  brief  is  substan- 
tially correct,  and  is  adopted.  On  January 
12,  1910,  appellee  filed  this  suit  in  the  county 
court  of  Nacogdoches  county,  alleging  that 
in  the  month  of  December,  1908,  the  plaintUT 
sold  to  defend.ants,  Carlker  ft  Wintz,  cer- 
tain lumber,  amounting  to  the  sum  of  $450.- 
41.  To  the  petition  is  attached  a  bill  of  par- 
ticulars marked  Exhibit  A,  and  made  a  part 
thereof.  It  is  charged  in  the  petition  that 
the  lumber  had  never  been  paid  for,  and  that 
the  defendant  Wintz  had  sold  to  the  defend- 
ant Daniels,  who  had  bound  himself  to  pay 
one-half  of  the  indebtedness  of  Carlker  ft 
Wintz,  and  he  was  made  a  party  defendant 
to  the  suit.  It  Is  charged  that  the  amount 
had  never  been  paid,  and  Judgment  was  ask- 
ed against  all  of  the  defendants  for  the 
amount  alleged  to  be  due,  with  6  per  cent, 
interest  from  maturity  of  the  various  items 
of  the  account.     On  January  18,  1910,  ap- 


pellants answered  by  general  demurrer  and 
general  denial,  and  specially  answered  that 
they  never  purchased  the  lumber  mentioned 
in  Exhibit  A,  and  agreed  to  pay  for  the 
same  in  money;  but  replied  that  about  the 
1st  day  of  October,  1908,  one  Geo.  S.  Hnston 
was  engaged  in  the  operation  of  a  sawmill 
near  the  town  of  Cushing,  and  was  Indebted 
to  the  defendants  in  the  sum  of  $531.42,  for 
money  and  supplies  furnished  for  the  opera- 
tion of  the  said  mill,  under  a  contract,  by 
the  terms  of  which  appellants  were  to  re- 
ceive lumber  from  the  mill  in  payment  of 
their  debt,  and  that  said  Hnston  was  aJ») 
Indebted  to  appellee  in  the  sum  of  |400  upon 
an  old  account;  that  about  the  time  men- 
tioned said  Huston  became  involved  to  the 
extent  that  he  could  not  meet  his  immediate 
and  pressing  indebtedness,  and  had  closed 
down  the  mill,  having  on  hand  at  the  time 
350,000  feet  of  merchantable  pine  lumber  of 
the  reasonable  market  value  of  $2,500,  which 
appellants  were  buying,  and  were  preparing 
to  take  over  on  the  mlllyard  In  payment  of 
their  Indebtedness  and  certain  indebtedness 
due  by  said  Huston  to  his  mill  hands,  when 
appellee  Vawters  ft  Son  agreed  that  if  tbey 
would  forbear  from  taking  over  the  stock 
and  release  their  right  to  purchase  the  same, 
under  their  agreement  with  Huston,  and  al- 
low them  to  purchase  the  lumber  In  order  to 
collect  and  protect  their  Indebtedness  against 
said  Huston,  that  they  would  purchase  tbe 
lumber,  and  would  assume  the  indebtedness 
of  Huston  to  appellants,  and  obligate  them- 
selves to  take  up  and  pay  off  their  acconnt, 
to  which  appellants  agreed,  and  appellee  pur- 
chased the  lumber,  and  appellants  discharged 
Huston  from  the  acconnt  due  by  blm  to 
them,  credited  him  upon  their  books  with  the 
assumption  of  the  account  by  appellee,  and 
charged  the  Huston  account  to  appellee; 
that  appellee  took  charge  of  the  lumber,  un- 
der the  agreement,  and  t)egan  to  dispose  of 
the  same,  delivering  to  appellants  the  lum- 
ber mentioned  in  Exhibit  A,  which  they,  in 
obedience  to  the  agreement  made,  applied  as 
a  credit  upon  the  $531.42  assumed  by  appel- 
lee. 

Appellants  pleaded  in  the  alternative  that, 
if  it  should  be 'ascertained  that  they  were 
without  right  to  credit  the  Huston  account, 
assumed  by  appellee,  with  the  purchase  price 
of  the  lumber,  appellee  had  originally  under- 
taken to  pay  the  Huston  account  of  $531.43 
to  them,  and  that  Huston  had  been  discharg- 
ed from  further  liability  thereupon,  because 
of  which  appellee  was  indebted  to  appellants 
in  the  sum  of  the  Huston  account,  which 
they  pleaded  as  an  offset  and  counterclaim 
against  the  amount  claimed  to  be  due  for  the 
lumber,  and  prayed  judgment  that  the  same 
be  set  off  against  appellee's  demand,  and 
that  they  have  judgment  over  against  appel- 
lee for  the  excess  of  $71.54. 

By  supplemental  petition,  appellee  replied 
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by  general  and  special  exception  and  by  gen- 
eral denial.  Tbey  Bpeclally  denied  tliat  they 
had  undertaken  to  pay  tbe  Hnston  account 
due  appellants,  and  tbat  tbey  took  the  lum- 
l)er  over  from  said  Huston  with  the  under- 
standing that  tbey  would  first  pay  themselves 
the  amount  Huston  was  due  them,  then  the 
laborers,  and  the  balance,  If  any,  they  pro- 
rate among  tbe  creditors  of  said  Huston,  In- 
cluding tbe  account  due  by  blm  to  arocUants, 
and  tbat  there  was  not  sufficient  lumber, 
wben  the  same  had  been  disposed  of,  to  pay 
themselTes  and  the  laborers,  and  therefore 
tbey  were  due  appellants  nothing. 

Upon  this  state  of  tbe  pleadings,  the  case 
went  to  trial  before  a  Jury,  and  a  verdict 
was  rendered  in  favor  of  appellee  for  $422.- 
40,  and  in  favor  of  the  plaintiffs  against  the 
defendants  on  tbe  plea  in  offset,  and  Judg- 
ment rendered  accordingly.  From  this  Judg- 
ment tbe  defendants,  after  their  motion  for 
a  new  trial  had  been  overruled,  have  ap- 
I)ealed. 

Appellants  by  their  sixth  assignment  of  er- 
ror comirfaln  of  the  action  of  the  court  In 
refusing  to  give  to  the  Jury  tbe  following 
special  charge  requested  by  them:  "Tou  are 
instructed,  in  connection  with  tbe  main 
charge  of  the  court,  and  as  a  part  of  tbe  law 
of  this  case,  that  the  defendants  in  answer 
to  plaintiffs'  suit  allege  tbat  the  plaintiffs, 
for  4  valuable  consideration  moving  to  them, 
assumed  and  obligated  themselves  to  become 
responsible  for  and  to  pay  off  the  account 
due  to  defendants  by  Huston  &  Wallace,  in 
the  sum  of  $531.42,  and  that  Huston  &  Wal- 
lace were  thereupon  discharged  from  the  pay- 
ment of  said  account,  and  that  the  same  was 
charged  to,  and  became  due  to,  them,  by  the 
plaintiffs  W.  J.  Vawter  &  Son.  Now,  if  you 
believe  from  a  preponderance  of  the  evidence 
that  Huston  &  Wallace,  about  the  time  plain- 
tiffs took  over  tbe  lumber  and  logs  from 
them,  was  Indebted  to  the  defendants  in  tbe 
sum  of  $331.42,  or  In  any  sum  less  than  said 
amonnt,  and  that  plaintiffs,  for  a  considera- 
tion then  moving  to  them,  agreed  with  the 
defendants  to  assume  and  pay  off  said  ac- 
count of  Huston  &  Wallace,  and  by  agree- 
ment obligated  themselves  to  become  respon- 
sible for  and  pay  off  said  account,  and  that 
the  defendants  thereupon  released  and  dis- 
charged said  Huston  &  Wallace  from  further 
obligation  to  pay  said  account,  then  the 
plaintiffs  would  become  responsible  to  the  de- 
fendants for  the  account  of  Huston  &  Wal- 
lace, not  exceeding  the  sum  of  $.081.42,  and 
In  such  case  the  defendants  had  the  right  to 
apply  the  proceeds  of  the  lumber  received  by 
them  from  plaintiffs  as  a  credit  upon  said  ac- 
count of  Huston  &  Wallace,  and  If  you  find 
the  facts  to  be,  you  will  return  a  verdict 
against  tbe  plaintiffs  and  in  favor  of  the  de- 
fendants, and  If  the  account  of  Huston  & 
Wallace  due  to  tbe  defendants,  as  assumed 
by  the  plaintiffs,  if  they  did  assume  it,  is  In 


excess  of  tbe  proceeds  derived  from  the  sale 
of  said  lumber  by  plaintiffs  to  defendants, 
and  if  you  find  and  believe^  by  a  preponder- 
ance of  the  evidence,  tbat  said  account  was 
in  excess  of  the  proceeds  of  the  sale  of  said 
lumber,  then  you  will  return  a  verdict  in 
favor  of  the  defendants  against  the  plain- 
tiffs for  such  excess,  not  exceeding  the  sum 
of  $71.54,  this  being  the  amount  alleged  in 
tbe  answer  of  the  defendant  to  be  due  them 
by  the  plaintiffs,  and  this  notwithstanding 
you  may  find  and  believe  that  the  plaintiffs 
thereafter  returned  a  portion  of  the  lumber 
so  taken  over  by  them  from  said  Huston  & 
Wallace  to  the  said  Huston  &  Wallace,  or 
either  of  them." 

The  pleadings  and  evidence  raised  tbe  is- 
sue submitted  in  the  si>eclal  charge,  and 
those  issues  were  not  sufficiently  submitted 
In  the  court's  general  charge.  It  follows  that 
the  special  charge  should  have  been  given, 
and  that  the  court  erred  In  refusing  to  give 
It 

We  have  examined  all  tbe  other  assign- 
ments of  error  presented  In  appellants'  brief 
and  find  no  reversible  errors  in  any  of  them. 

For  tbe  errors  indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  causa 
remanded. 

Reversed  and  remanded. 


PROSSBR  T,    FIRST   NAT.   BANK   OF 
DEL  RIO. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  1, 1911. 
Rehearing  Denied  March  1,  1911.) 

1.  Appeal  and  EIbbob  (J  916*)— Review— 
Pbesumptions — Questions  Not  Ruled  on 
AT  Trial. 

Where  exceptions  to  plaintiff's  petitions 
were  not  presented  to  nor  acted  on  by  the  trial 
court,  it  must  be  assumed  on  appeal  that  the 
petitions  stated  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3702;   Dec  Dig.  {  916.»] 

2.  Banks  and  Banking  (J  153»)— Speciai, 
Deposits— Conversion  bt  Bank. 

Plaintiff  agreed  to  loan  M.  $2,000  to  pay 
the  balance  of  tbe  price  of  certain  land,  M. 
agreeing  to  deposit  the  amount  in  defendant 
bank  as  a  special  deposit,  and  to  use  the  same 
only  to  pay  for  the  land,  and  to  give  plaintiff 
a  lien  toereon  as  soon  as  the  title  was  trans- 
ferred. Tbe  money  was  deposited  by  M.  in 
defendant  bank  to  the  credit  of  an  account 
styled  "Henry  I.  Moore,  special,"  but  the  bank 
had  no  knowledge  of  the  agreement  between 
plaintiff  and  M.,  M.  having  overdrawn  his  gen- 
eral account,  the  amount  of  the  special  deposit, 
under  agreement  between  M.  and  the  bank, 
was  transferred  to  his  general  account,  and 
checked  out,  and  not  applied  to  the  purchase 

Srice  of  tbe  land.  Beld,  that  the  style  of  the 
eposit  was  insufficient  to  put  the  bank  on  in- 
quiry, and  that  its  acts  as  to  such  deposit  were 
not  a  conversion  thereof  as  against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Backs  and 
Bnnking,  Cent  Dig.  H  483-501;  Dec.  Dig.  | 
153.*] 
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3.  Limitation  or  Actions  ({  100*)— Actions 
FOB  Recotert  or  Special  Deposits. 

Where  plaintiff  could  liave  ascertained  an 
alleged  conversion  of  a  special  deposit  by  tlie 
bank  by  reasonable  diligence  within  six  montlis 
after  plaintiff  liad  let  the  depositor  have  the 
money  ander  a  special  agreement,  bat  plaintiff 
toolt  no  steps  to  enforce  any  alleged  nghts  as 
against  the  rank  for  more  than  two  years  after 
the  conversion,  if  any  occurred,  his  rights,  if 
any,  as  against  the  bank,  were  Imrred  by  the 
two-year  statute  of  limitations. 

[EM.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  I  490;   Dec.  Dig.  |  100.*] 

4.  Limitation  of  Actions  (J  100*)— Suspen- 
sion—E^aud. 

Neither  fraud  alone  nor  ignorance  of  its  ex- 
istence will  suspend  the  runnmic  of  limitations, 
but  ignorance'  of  the  facts  to  effect  such  result 
must  t>e  attended  with  such  conoralment  of  the 
fraud  as  will  prevent  its  discovery  by  reason- 
able diligence. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  480,  481;  Dec.  Dig.  S 
100.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;   J.  L.  Camp,  Judge. 

Action  by  B,  W.  Prosser  against  the  First 
National  Bank  of  Del  Rio.  Judgment  for 
defendant,  and  plaintiff  appeals.     AfQrmed. 

G.  C.  Clamp  and  Seth  S.  Searcy,  for  ap- 
pellant Walter  GilUs  and  Clark  &  Bliss, 
for  appellee. 

NEILL,  J.  This  snit  was  brought  by  B. 
W.  Prosser  against  Henry  I.  Moore  and  the 
First  National  Bank  of  Del  Rio  to  recover 
the  sum  of  $2,000.  After  the  defendants  an- 
swered, the  plaintiff  on  August  16,  1905,  filed 
Ills  first  amended  original  petition.  In  which 
he  alleged,  substantially:  That  on  August 
18,  1905,  Henry  I.  Moore  contracted  to  pur- 
chase from  one  Ellis  certain  property  situat- 
ed In  the  dty  of  Del  Rio,  agreeing  to  pay  $3,- 
000  for  the  same.  That  Moore  had  paid  his 
vendor  $500  of  the  purchase  price,  and  would 
pay  him  farther  to  the  extent  of  a  like 
amount,  but  needed  $2,000  more  In  order  to 
obtain  a  dear  title  to  the  property.  That 
on  October  16,  1905,  Moore,  being  desirous  of 
liquidating  said  Indebtedness  of  $2,000,  pro- 
cured from  the  plaintiff  such  sum,  which  he 
advanced  Moore  for  that  purpose,  with  the 
understanding  that  Prosser  was  to  be  secur- 
ed in  its  payment  by  a  valid  lien  on  the 
property  until  the  money  so  advanced  was  re- 
paid. That,  Ellis  being  a  resident  of  a  dif- 
ferent part  of  the  state.  It  was  understood 
between  all  the  parties  that  the  title  papers, 
deeds,  and  all  instruments  in  writing  neces- 
sary to  close  said  transaction  between  him 
and  Moore  should  be  delivered  to  and  pass 
through  the  defendant  bank,  which  was  fully 
advised  of  the  nature  of  the  understanding 
between  Prosser,  Moore,  and  Ellis.  That 
when  plaintiff  advanced  said  sum  of  money 
Moore  represented  to  him  that  the  title  had 
not  been  cleared  up  on  said  property,  but 
that  on  the  return  of  the  title  papers  to  the 
bank  he  would  take  up  and  close  said  deal 


In  accordance  with  the  understanding  be- 
tween the  parties.  That  the  money  so  ad- 
vanced Moore  by  plaintiff  was  by  means  of 
two  checks  for  $1,000  each,  which  the  former 
retained  possession  of  for  some  time  with- 
out cashing  or  depositing  the  same,  await- 
ing the  retam  to  the  bank  of  the  deeds  and 
title  papers  relating  to  the  property.  That 
the  bank,  knowing  Moore  held  the  checks,  re- 
quested him  to  deposit  them  with  it  on  spe- 
cial account  for  the  purpose  of  discharging 
said  indebtedness  and  closing  the  land  trans- 
action  with  Ellis.  That  Moore,  then,  at  the 
Instance  and  request  of  the  banlc,  on  Norem- 
ber  1,  1905,  indorsed  both  checks,  and  depos- 
ited them  with  said  bank  on  special  account, 
with  the  understanding  that  they  were  to  be 
used  by  him  and  the  bank  in  closing  said 
land  transaction.  That  Moore,  who  was  a 
depositor  and  customer  of  the  bank,  dis- 
tinctly stated  to  It  at  the  time  said  deposit 
was  made  that  It  was  on  special  account, 
telling  its  cashier,  Rosenfleld,  as  well  as  its 
assistant  cashier,  Wheeler,  at  the  time  that 
he  did  not  wish  said  $2,000  intermingled  with 
bis  general  current  account  That  for  some 
reason  unknown  to  plaintiff  the  land  transac- 
tion between  Moore  and  Ellis  was  delayed 
many  months.  That  in  December,  1905,  prior 
to  the  time  the  land  transaction  should  hare 
been  closed,  said  bank,  without  Moore's  con- 
sent or  luiowledge  of  plaintiff,  charged  said 
special  account  of  $2,000  off  the  special  ac- 
count and  placed  the  same  to  the  credit  of 
Moore's  general  account,  who  at  the  time 
was  Indebted  to  said  bank  on  Us  general 
current  account  That  Moore  protested 
against  said  act  of  the  bank  at  the  time 
without  avail.  That  Moore  and  the  bank 
failed  to  Inform  plaintiff  of  said  act,  and 
he  never  learned  of  the  unlawful  appropria- 
tion by  the  bank  of  the  $2,000  until  in  March. 
1908.  That  Moore  during  the  years  1906  and 
1907  at  divers  times  during  said  years  assur- 
ed plaintiff  that  the  land  transaction  between 
him  and  Ellis  would  be  closed,  and  that  the 
$2,000  which  had  been  advanced  by  him  bad 
been  paid  to  Ellis,  and  that  the  deed  to  the 
property  was  being  held  by  the  defendant 
bank  until  such  time  as  Moore  would  pay  the 
remaining  $500,  when  it  would  be  delivered 
to  him  and  plaintiff  get  his  lien  as  agreed. 
That  about  March  1,  1908,  the  plaintiff  press- 
ed Moore  to  close  said  transaction,  whereup- 
on Moore,  for  the  first  time.  Informed  him 
that  the  $2,000  so  deposited  had  been  used 
by  the  bank  to  balance  Moore's  general  a& 
count  and  converted  to  its  own  use  and 
benefit  and  that  he  (Moore)  was  unable  to 
obtain  said  sum  of  money  from  the  bank, 
and  had  given  £311s  notes  for  the  unpaid  pur- 
chase money  on  said  land,  and  that  suit  had 
been  filed  against  him  by  Ellis  to  foreclose 
the  lien  on  said  property.  That  plaintiff  lud 
no  reason  to  suspect  Moore  until  the  dlscoT- 
ery  in  such  manner  from  him  of  the  mlsap- 
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plication  of  Bald  sum  of  money,  and  tliat  up 
to  March,  1908,  plaintiff  labored  nnder  tbe 
belief  tbat  the  facts  represented  to  him  by 
Moore  were  true.  That  Moore,  so  far  as 
plaintiff's  knowledge  extended,  stood  well  in 
tbe  cooimunlty  in  which  he  lived,  had  held 
▼artons  public  offices  of  trust,  and  to  all  In- 
tents and  purposes  was  thoroughly  reliable 
and  responsible. 

The  defendant  Ifoore  answered  by  a  gen- 
eral denial.  The  other  defendant  pleaded  a 
general  denial  cmd  the  two  and  four  years 
statutes  of  ^limitation.  The  case  was  tried 
without  a  Jury,  and  the  court,  upon  hearing 
the  evidence,  rendered  judgment  in  favor  of 
plaintiff  against  the  defendant  Moore  and 
against  plaintiff  in  favor  of  defendant  the 
First  National  Bank  of  Del  Bio.  From  the 
judgment  against  blm  in  favor  of  the  bank, 
tbe  plaintiff  has  appealed. 

It  may  for  reasons  which  naturally  sug- 
gest themselves  to  the  legal  mind  be  doubted 
wbether  tbe  appellant  would  be  entitled  to 
recover  from  the  appellee  had  he  proved  all 
tbe  allegations  in  his  petition.  But,  as  the 
latter's  exceptions  to  the  petitions  were  not 
presented  to  nor  acted  upon  by  tbe  trial 
court,  we  will  assume  for  the  purpose  of  de- 
ciding tbe  questions  presented  that  the  pe- 
tition showed  a  good  cause  of  action  In  favor 
of  appellant  against  the  appellee.  Tbere  be- 
ing nothing  alleged  tbat  showed  any  contract 
or  privity  between  tbe  plaintiff  and  tbe  bank, 
it  must  appear  that  the  latter  was  guilty  of 
some  negligence,  fraud,  or  deceit  towards 
tbe  former  regrarding  tbe  deposit  of  the  |2,- 
000  made  by  Moore  with  the  bank.  This  de- 
posit was  not,  when  made,  the  plaintitT's 
money,  but  was  Moore's,  loaned  to  him  by 
tbe  plaintiff  for  a  specific  purpose  with  the 
express  understanding  between  them  tbat  it 
should  be  used  by  the  borrower  for  tbat 
purpose.  If  in  any  case  it  can  be  held  tbat 
a  bank  as  a  depository  is  charged  with  the 
duty  t6  a  third  party  of  seeing  that  Its  de- 
positors draw,  use,  and  appropriate  their 
money  deposited  with  it  for  and  to  the  pur- 
pose for  which  they  acquired  it,  certainly 
such  duty  cannot  be  held  to  arise  unless  it 
be  shown  tbat  the  bank  knew  the  facts  in 
relation  to  the  deposit  which  impose  upon 
it  sncb  a  duty.  We  do  not  mean  to  Intimate 
tbat  even  in  such  a  case  any  such  duty  de- 
volves upon  a  bank,  but  simply  put  it  as  tbe 
most  favorable  position  plaintiff  can  occupy 
in  tbe  case  under  consideration.  The  evi- 
dence in  this  case  fails  to  show  that  tbe  ap- 
pellant or  any  of  its  officers  knew  anything, 
either  when  the  money  was  deposited  or 
when  any  of  It  was  checked  out  by  Moore 
or  at  tbe  time  it  was  placed  to  his  general 
account,  about  the  agreement  or  understand- 
ing between  plaintiff  and  Moore  in  regard  to 
the  purpose  and  use  for  whicb  tbe  $2,000  was 
loaned  by  tbe  former  to  the  latter.  Nor  do 
we  think  tbat  tbe  fact  that  the  deposit  by 
Moore  was  made  on  special  account  placed 
tbe  bank  upon  inquiry  as  to  what  tbe  special 


account  was,  so  as  to  charge  It  with  notice 
of  the  agreement  between  plaintiff  and 
Moore  in  regard  to  the  purpose  and  use  for 
which  the  money  was  Intended  by  the  par- 
ties. The  deposit  being  made  on  an  account 
styled  "Henry  I.  Moore,  Special,"  conferred 
no  notice  of  the  purpose  and  use  to  whlcb 
the  money  vms  to  be  applied. 

In  a  recent  case,  where  money  was  de- 
posited in  a  bank  to  tbe  credit  of  "Ray  Mill- 
er, Agent,"  the  Supreme  Court  said:  "It  is 
beyond  question  that  a  bank  receiving  a  de- 
posit, made  as  this  one  was,  became  bound, 
and  therefore  entitled  to  treat  the  depositor 
as  tbe  owner  of  the  fund,  and  to  honor  and 
pay  his  checks  properly  drawn,  without  con- 
cerning itself  with  any  question  as  to  the 
ultimate  ownership  or  as  to  tbe  application 
made  or  to  be  made  of  the  money  drawn  out" 
Sllsbee  State  Bank  v.  French  Market  Grocery 
Co.  (Sup.)  132  S.  W.  465.  This,  It  seems  to 
us.  Is  in  point,  and  decisive  of  tbe  question 
under  consideration;  for  if  a  deposit  in  a 
bank  to  "Ray  Miller,  Agent,"  bound  and  en- 
titled the  bank  to  treat  the  depositor  as  Its 
owner,  we  can  jwrceive  no  reason  why  a  de- 
posit to  the  credit  of  "Henry  I.  Moore,  Spe- 
cial," should  not  be  regarded  In  the  same 
manner. 

But,  apart  from  the  matter  Just  considered, 
we  think  it  sufficiently  appears  from  the  evi- 
dence that  plaintiff's  action,  if  any  he  had, 
is  barred  by  the  two-year  statute  of  limita- 
tion. As  before  observed,  this  suit  was  filed 
August  4,  1908,  Tbe  undisputed  evidence 
shows  that  plaintiff  delivered  the  two  checks 
to  Moore  on  October  16,  1905,  one  drawn  in 
his  favor  on  tbe  Del  Bio  National  Bank, 
tbe  other  in  bis  favor  on  the  Lockwood  Na- 
tional Bank  of  San  Antonio,  each  for  $1,- 
000;  that  on  November  1,  1905,  Moore  in- 
dorsed both  and  delivered  them  to  the  appel- 
lee, and  he  was  given  credit  on  appellee's 
books  for  the  total  amount  In  an  account 
styled  "Henry  I.  Moore,  Special" ;  tbat  Moore 
b^an  checking  against  this  special  account 
immediately,  and  on  December  26,  1905,  had 
$1,516.25  left  to  his  credit  on  such  account; 
that  on  this  date  such  balance  In  Moore's 
favor  was,  with  his  consent,  transferre<^  to 
his  general  account ;  that  at  the  time  his  gen- 
eral account  with  tbe  bank  was  overdrawn  to 
tbe  amount  of  $1,191.08 ;  that  after  the  trans- 
fer was  made  he  continued  to  draw  ou  his 
general  account,  and  by  January  5,  190C,  had 
overdrawn  to  the  extent  of  $152.42,  after 
having  been  credited  on  his  general  account 
with  said  sum  of  $1,616.56  transferred  from 
said  special  account ;  that  plaintiff  let  Moore 
have  the  money  for  the  purpose  of  paying  it 
on  the  purchase  price  of  a  bouse  end  lot  in 
Del  Bio  purchased  by  the  latter  from  Ellis 
on  Moore's  promise  that  he  would  have  the 
property  conveyed  to  his  wife,  and  that 
plaintiff  should  be  secured  by  a  first  lien 
thereon;  that  Ellis  conveyed  the  property 
to  Moore,  instead  of  to  his  wife,  and  that 
plaintiff  knew,  either  at  the  time  be  advanc- 
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ed  tbe  money  or  shortly  afterwards,  tbat 
Moore  had  obtained  possession  of  tbe  prop- 
erty; thai  plaintiff  knew  the  checks  were 
cashed,  one  on  November  1,  1905,  and  tbe 
other  on  the  next  day;  tbat  be  knew  that 
Aloore  had  not  conveyed  the  property  to  his 
wife,  nor  given  him  an  express  lien  thereon 
to  secure  him  in  the  payment  of  the  money. 
This  he  must  have  known  or  was  charged 
with  knowledge  of  it,  for  he  testified  tbat 
he  Inquired  of  Moore  frequently  al>out  the 
matter,  and  that  Moore  always  put  lilm  off 
with  some  excuse.  Xet  there  is  no  evidence 
tending  to  show  that  he  ever  took  any  steps 
to  protect  himself  or  that  he  ever  inquired 
at  appellee's  bank,  where  Moore  bad  told  him 
the  papers  were,  about  the  matter,  though  be 
frequently  was  In  the  city  of  Del  Rio.  If 
there  were  any  proof  tending  to  show  a 
fraudulent  conversion  of  tbe  money  by  the 
bank,  which  there  is  not,  plaintiff  could  have 
by  the  exercise  of  reasonable  diligence  ascer- 
tained the  fact  within  six  months  after  he 
let  Moore  have  the  money.  Tbe  evidence  in 
the  record  is  insufficient  to  show  any  fraud- 
ulent concealment  by  tbe  appellee  as  to 
what  was  done  with  the  money.  It  is  tbe 
law  in  this  state  that  neither  fraud  alone  nor 
Ignorance  of  its  existence  will  prevent  tbe 
statute  of  limitation  from  running.  The  ig- 
norance which  effects  such  a  result  must 
be  attended  with  such  concealment  of  the 
fraud  as  will  prevent  its  discovery  by  the 
exercise  of  reasonable  diligence.  Calhoun  v. 
Burton,  64  Tex.  516;  Stanford  v.  Finks,  45 
Tex.  Civ.  App.  30,  99  S.  W.  452;  Dunn  v. 
Taylor,  42  Tex.  Civ.  App.  241,  94  S.  W.  348, 
and  authorities  cited. 

There  is  no  error  in  the  Judgment,  and  it 
la  affirmed. 


FERRELL  v.  CITY  OF  HASKELL. 

(Court  of  Civil  Appoalu  of  Texas.     Feb.  4, 
1911.) 

1.  Pleading    (§    433*)— Sufficiency    afteb 
Veh  dict— Presumptions. 

Where  the  petition  was  not  demurred  to, 
the  court  after  verdict  must  indulge  in  its  favor 
all^asonable  intendments. 

[Ed.    Note. — For  other   cases,    see    Pleading, 
Cent.  Dig.  H  1451-1477 ;  Dec.  Dig.  |  433.*] 

2.  Pleading  (S  237*)— Amendments— To  Con- 
form TO  Proof. 

Where  the  petition,  in  an  action  for  depre- 
ciation in  the  value  of  plaintiff's  land  by  the 
use  by  a  city  of  adjacent  land  for  a  dumping 
ground,  alleged  that  the  dumping  ground  ad- 
joined plaintiff's  land,  used  as  a  place  of  resi- 
dence until  on  or  about  the day  of  Feb- 
ruary, 1908,  when  he  sold  the  land,  that  pre- 
viously, on  or  about  the day  of  February, 

1908,  defendant  acquired  control  of  the  adja- 
cent land,  and  plaintiff,  without  objection,  tes- 
tified that  he  occupied  the  premises  until 
March,  1909,  when  he  sold  the  land,  the  refusal 
to  allow  an  amendment  of  the  petition,  so  as  to 
state  the  correct  date  of  the  sale  of  the  land, 
was  erroneous,  because  the  variance  in  the  date 


of  the  sale  alleged  and  testified  to  was  not  iiii» 

leading. 

[Ed.  Note. — For  other  cases,  see  Pleadini;, 
Cent.  Dig.  |$  608-619;   Dec.  Dig.  ^  237.»] 

3.  Trial    (|    ie9»)  —  Motion    fob   Dibecieo 

Veh  dict— Dem  u  rbeb. 

A  motion  after  plaintiff's  evidence  for  a 
directed  verdict,  in  an  action  for  depredation 
in  value  of  plaintiff's  land  by  tbe  use  by  a  ciij 
of  adjacent  land  for  a  dumping  ground,"  on  the 
ground  tbat  the  petition  alleged  that  no  time  in- 
tervened between  the  city's  acquisition  and  use 
of  the  land  and  the  sale  by  plaintiff  of  his  land, 
was  but  a  demurrer  to  the  petition,  so  that,  if 
it  had  been  presented  and  ruled  on  at  the  propw 
time,  plaintiff  could  have  amended  so  as  to  show 
that  ne  sold  his  land  more  than  a  year  after 
the  acquisition  and  use  by  the  city  of  its  land. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  §  381 ;   Dec.  Dig.  {  ie9.»] 

Appeal  from  District  Court,  Haskell  Coun- 
ty;   C.  C.  Higgins,  Judge. 

Action  by  J.  S.  Ferrell  against  the  City  of 
Haskell.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Nelson  &  Pool  and  Helton  &  Murcfalson, 
for  appellant.  Clyde  F.  Elklns  and  H.  Q. 
McConnell,  for  appellee. 

CONNER,  C.  J.  This  suit  was  instituted 
by  appellant  for  the  recovery  of  damages  ta 
depreciation  In  value  of  the  plaintiff's  land, 
and  for  discomfort  to  his  family  because  of 
the  purchase  and  use  by  the  city  of  an  ad- 
jacent tract  as  a  dumping  ground. 

After  the  introduction  of  the  platatlfTg 
testimony,  the  city  attorney  presented  the 
following  motion:  "Now  comes  the  defend- 
ant, the  city  of  Haskell,  and  moves  the  court 
to  direct  a  verdict  in  this  case  for  defendant 
for  the  following  reasons,  to  wit:  First,  the 
pleadings  will  not  support  a  Judgment  for 
plaintiff  in  any  sum,  because  it  is  therein  al- 
leged that  the  plaintiff  sold  hia  land  on  the 
day  of  February,  1908,  and  It  is  also 


alleged  that  defendant  acquired  its  land  for 
a  dumping  ground  on  the  same  date,  to  wit, 
the day  of  February,  1908,  and  there- 
fore no  damage  could  possibly  have  been 
caused  to  plaintiff,  as  alleged,  between  the 
time  of  the  purchase  of  the  city's  dumping 
ground  by  defendant  and  the  time  when 
plaintiff  sold  his  land;  there  being  no  time 
intervening." 

At  the  time  of  the  hearing  of  this  motion, 
as  shown  by  the  bill  of  exceptions,  appellant 
insisted  that  the  allegation  that  he  had  sold 

bis  land  "on  the  day   of  February, 

1908,"  was  a  clerical  mistake ;  that  the  sale 
of  his  land  occurred  In  fact  in  March,  1900, 
as  he  testified  upon  the  trial,  and  he  prayed 
leave  of  the  court  to  so  amend  his  plead- 
ing. This,  however,  was  denied,  the  motion 
sustained,  and  the  Jury  peremptorily  In- 
structed to  return  a  verdict  in  the  city's  fa- 
vor, which  was  done,  and  Judgment  entered 
accordingly. 

Plaintiff,  among  other  things,  alleged  thnt 
the  tract  of  land  descril>ed  as  the  dumping 
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ground  "adjoined  the  defendant's  tract  of 
land,  berelnafter  mentioned,  plaintilTs  said 
land  being,  at  all  times  since  he  became  the 
owner  of  the  same,  used  and  occupied  by 
himself  and  family  as  a  homestead  and  place 

of  residence  nntil  on  or  about  the day 

of  February,  1908,  when  plaintiff  sold  said 
land.  That  heretofore,  to  wit,  on  about  the 
day  of  February,  1908,  defendant  be- 
came the  owner  and  acquired  control  of 
about  100  acres  of  land  which,  as  aforesaid, 
adjoined  the  plalntllTs  land,"  and  upon 
which  it  was  further  alleged  the  acts  com- 
plained of  had  been  committed.  There  was 
no  demurrer  to  the  petition,  and  it  is  not 
qnestloned  that  it  is  otherwise  fully  suf- 
ficient to  authorize  a  recovery  in  appellant's 
taror.  The  plaintiff  upon  the  trial  had  been 
permitted  to  testify  without  objection  fully 
to  the  material  allegations  of  his  petition,  in- 
cluding the  fact  of  the  deposit  by  the  city 
of  large  quantities  of  effete  material,  pro- 
ducing noxious  odors  and  resulting  In  great 
discomfort  and  depreciation  In  the  value  of 
his  land,  stating  that  he  had  occupied  the 
premises  owned  by  him  and  described  In  the 
petition  from  the  time  of  its  purchase  In  the 
latter  part  of  1907  until  in  March,  1909,  and 
we  think  the  court  was  in  error  in  the  rul- 
ings made.  It  is  true  that  Rev.  St.  1895,  art. 
1188,  among  other  things,  provides  that  "all 
amendments  to  pleadings,  pleas,  and  pleas  of 
intervention  must,  when  court  is  in  session, 
be  filed  under  leave  of  the  court,  upon  such 
terms  as  the  court  may  prescribe  before  the 
parties  announce  rea^  for  trial,  and  not 
thereafter."  The  limitation,  however,  of  the 
right  of  amendment  thus  indicated  is  very 
generally  held  by  our  courts  to  be  directory. 
See  Fidelity  Casualty  Co.  of  N.  Y.  v.  Carter, 
23  Tex.  Civ.  App.  859,  67  S.  W.  315,  and 
cases  therein  cited. 

Treating  the  plaintitTs  pe^tion  as  a  whole 
and  indulging  in  its  favor  all  reasonable  in- 
tendments, as  should  be  done.  In  the  absence 
of  demurrer  and  after  verdict,  it  seems  rea- 
sonably certain  that  the  plaintiff,  in  addi- 
tion to  the  allegations  quoted,  charged  the 
commission  of  the  acts  complained  of  as  hav- 
ing occurred  daring  the  time  he  owned  and 
occupied  the  premises;  and  hence  was  in 
conflict  with  the  construction  appellee  places 
upon  the  averment,  that  the  plaintiff  sold  his 
land  uiwn  the  same  day  that  appellee  pur- 
chased the  dumping  ground.  We  think, 
therefore,  that  the  court  should  have  adopted 
the  construction  most  favorable  to  the  plead- 
er, or  at  least  have  permitted  the  amend- 
ment sought  by  appellant;  the  variance  in 
the  date  of  the  sale  as  alleged  and  as  testi- 
fied to  by  appellant  not  being,  as  we  think, 
calculated  to  mislead  or  surprise  the  defend- 
ant, as  we  are,  perhaps,  authorized  to  infer 
from  the  fact  that  no  suggestion  of  that 
kind  was  made.  Moreover,-  the  motion  in  its 
substance  amounted  to  no  more  than  a  de- 


murrer to  the  petition  which,  had  it  been 
presented  and  ruled  upon  at  the  proper  time, 
would  have  left  appellant's  right  to  amend 
quite  clear. 

It  is  ordered  that,  for  the  errors  discussed, 
the  Judgment  be  reversed,  and  the  cause  re- 
manded. 


SUTER  V.  FT.  WORTH  &  V.  G.  RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  28, 
1011.) 

1.  Watxbs   and   Watkb   Ooubsks   (§   179*)— 

CONSTBUCTION  OF  RaILBOAI>— OVERFLOW. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff's  land,  caused  by  on  overflow,  plain- 
tiff allejKd  the  building  of  the  road  adjacent  to 
plaintiff^s  land  and  its  failure  to  provide  suffi- 
cient culverts  for  the  natural  flow  of  water 
flowing  across  plaintiff's  land,  and  that  there- 
after said  defendant  narrowed  certain  of  the 
culverts  in  said  roadbed  and  thereby  obstructed 
the  natural  flow  of  water,  so  that  such  water 
as  fell  on  and  flowed  across  plaintiff's  land  was 
held  thereon,  so  as  to  injure  growinjj  crops  and 
permanently  injure  the  land.  Plaintiff  amended 
Lis  complaint  and  charged  that  Johnson  grass 
was  growing  along  defendant's  right  of  way, 
and  that,  by  reason  of  the  wrongful  acts  chargp- 
ed  in  the  original  petition,  the  water  was  di- 
verted from  its  natural  flow,  and  thereby  100 
acres  of  plaintiff's  land  was  seeded  with  John- 
son grass  from  defendant's  right  of  way.  Held 
that,  under  the  allegations  of  the  amended  peti- 
tion, plaintiff  could  recover  for  such  damages 
only  as  were  caused  by  reason  of  the  fact  that 
"such  water  as  fell  on  and  flowed  across  plain- 
tiff's said  land  was  held  thereon." 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Couises,  Cent  Dig.  §{  244-250;    Dec. 
Dig.  i  179.»] 

2.  Waters   and  Water  Courses   (|  179*)— 

CONSTBUCTIOS    OF   RAILBOAD  —  OVERFLOW  — 

Evidence. 

In  an  action  against  a  railroad  company 
for  damages  to  plaintiff's  land,  caused  by  the 
overflow  of  said  land,  resulting  from  the  defec- 
tive construction  of  defendanrs  road,  the  evi- 
dence held  insufficient  to  warrant  a  verdict  for 
plaintiff. 

[EU.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {$  244-269;  Dec. 
Dig.  I  179.*] 

Error  from  District  Court,  Wiiddta  Coun- 
ty;  A.  H.  Oarrigan,  Judge. 

Action  by  R.  H.  Suter  against  the  Ft 
Worth  ft  Denver  City  Railway  Company. 
Judgment  for  defmdant,  and  plaintiff  brin^i 
error.    Affirmed. 

A.  Hughes  and  Stephens  &  Miller,  for 
plaintiff  in  error.  L.  H.  Mathis,  C.  C.  Huff, 
and  Spoonts,  Thompson  &  Barwise,  for  de- 
fendant in  error. 

DUNKLIN,  X  Plaintiff  in  enoT'B  farm  Is 
sitnated  on  the  north  side  of  defendant  in 
error's  railway.  The  railway  crosses  Plum 
creek  just  south  of  the  farm  and  also  at 
another  point  west  of  the  farm.  From  the 
latter  crossing  Plum  creek  runs  in  a  south- 
easterly direction  south  of  the  track,  thence 
in  a  northeasterly  direction  to  the  east 
crossing,  and  thence  across  plaintiff  in  er- 
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ror's  land.  Walker's  creek  flows  Into  Plum 
creek  south  of  the  railway.  The  railway  also 
crosses  this  creek  west  of  the  weat  crossing 
of  Plum  cre^.  Plaintiff  In  error  instituted 
this  suit  to  recover  damages  for  loss  of  crops 
and  Injury  to  the  land. 

In  his  amended  petition  be  alle^d:  "Here- 
tofore, to  wit.  In  the  year  1885,  the  defend- 
ant, the  Ft  Worth  &  Denver  City  Railway 
Company,  built  a  line  of  railroad  south  of 
and  adjacent  to  plaintiff's  said  land  and 
failed  to  provide  sufficient  culverts  in  its 
roadbed  to  provide  for  the  natural  flow  of 
water  falling  on  and  flowing  across  plain- 
tifTs  said  land,  and  thereafter,  in  the  year 
1907,  said  defendant  narrowed  and  closed 
certain  of  the  culverts  in  said  roadbed,  and 
thereby  obstructed  the  natural  flow  of  water 
falling  on  and  flowing  across  plalntlfTs  said 
land,  BO  that  such  water  as  fell  on  and  flowed 
across  plaintiff's  said  land  was  held  thereon 
In  such  a  way  and  manner  as  to  injure  and 
destroy  growing  crops  and  to  perman«itly 
Injure  the  value  of  plaintiff's  land,  to  the 
extent  and  in  the  way  hereinafter  more  fully 
pleaded." 

In  his  trial  amendment  he  alleged:  "At 
all  of  the  times  mentioned  in  plaintiff's  said 
amended  petition,  Johnson  grass  was  grow- 
ing along  the  right  of  way  of  defendant 
company,  and  along  the  public  road  lying 
northwest,  and  by  reason  of  the  wrongful 
acts  in  plaintiff's  petition  charged,  the  water 
was  diverted  from  its  natural  flow  along 
said  right  of  way  and  public  road,  and  there- 
by 100  acres  of  plalntlfTs  said  land  was 
seeded  with  Johnson  grass  and  Injured  and 
damaged  as  pleaded  in  plalntUTs  said  amend- 
ed i>etitlon,  and  said  seed  came  from  defend- 
ant's said  right  of  way  and  adjacent  there- 
to, which  the  defendant  well  knew." 

Under  the  allegations  quoted  from  the 
amoided  petition,  plaintiff  in  error  could 
recover  for  such  damages  only  as  were  caus- 
ed by  reason  of  the  fact  that  "such  water 
as  fell  on  and  flowed  across  plaintiCTs  said 
land  was  held  thereon."  Of  course,  nothing 
but  an  overflow  of  Plum  creek  as  it  crossed 
plaintiff  In  error's  farm  would  result  in  caus- 
ing the  water  to  stand  upon  the  land. 
Whether  all  the  water  in  this  creek  at  the 
place  it  crossed  the  farm  had  followed  the 
channel  south  of  the  track,  and  thence  under 
the  railway  again  at  the  east  crossing,  or 
some  of  it  had  been  obstructed  at  the  west 
crossings  and,  after  running  along  the  public 
road  on  the  north  of  the  railway,  again 
entered  the  channel  of  Plum  creek,  would 
make  no  difference  in  the  volume  of  water 
in  the  creek,  where  it  crossed  the  farm. 

It  was  farther  proven  beyond  controversy 
that,  daring  some  of  the  overflows  complained 
of.  Plum  creek  overflowed  south  of  the  tra<^ 
to  soch  an  extent  as  to  cause  water  to  over- 
flow the  track,  and  thence  to  spread  over 
the  farm  not  only  in  the  channel  of  the  creek 


at  the  east  crossing,  but  at  other  place* 
as  welL  Clearly  this  sliows  that  the  fami 
would  liave  been  overflowed  and  JohnsoD 
grass  seed  washed  thereon,  in  the  abaeoce 
of  the  railway  track. 

Under  the  pleadings  and  the  eridence,  there 
was  no  reasonable  basis  for  a  verdict  in 
plaintiff's  favor,  and  accordingly  the  Jndg- 
ment  is  affirmed,  without  dlacnssing  the  u- 
signmenta  of  error  presoited  in  plahitlff  in 
error's  brief. 


WARD  V.  BOYD8TON. 

(Court  of  Civil   Appeals  of  Texaa.     Jaa.  21, 
1911.) 

1.  Bills  and  Notes  (f  471*)— AcnoHS— At- 
TOBNETS'  Fees— Petitiow. 

Where  certain  notes  sued  on  stipnlated  for 
10  per  cent,  on  the  amount  doe  as  attoneri' 
fees  if  suit  was  brought  thereon,  or  if  plsnd 
in  the  hands  of  an  attorney  for  collection,  pUin- 
tiff  was  not  entitled  to  recover  attomeyti  fees 
on  a  petition  merely  alleging  that  plaintiff  elect- 
ed after  Octol)er  31,  1907,  to  dedare  both  notes 
doe  and  placed  them  in  the  hands  of  certiin 
attorneys  for  collection  and  suit  thereon,  but 
failine  to  allege  the  date  when  the  notu  were 
placed  in  the  hands  of  the  attorneys. 

[Ed.  Note.— For  other  cases,  see  Bill*  tad 
Notes,  Cent.  Dig.  H  1467-1470;  Dec.  Dig.  | 
471.*] 

2.  Bills  and  Notes  (|  534*)— SET-Orr-AT- 
TORNETs'  Fees. 

Defendant  executed  two  vendor's  lien  notes 
for  the  price  of  certain  real  estate  stipnlatin: 
for  10  per  cent,  attorneys'  fees  in  case  soil 
was  brought  thereon,  and  on  suit  being  brought 
alleged  that  at  the  time  of  the  purchase  plain- 
tiff represented  that  certain  improvements  which 
were  of  the  value  of  |2,500  were  located  oo 
the  land,  which  was  not  the  fact,  and  pra.ved 
an  offset  to  that  amount  on  the  note*.  The 
jury  returned  a  verdict  finding  that  improTe- 
ments  of  the  value  of  $1,500  bad  been  inclnded 
in  the  sale  which  in  fact  were  not  on  the  land. 
Held,  that  plaintiff  was  not  entitled  to  recover 
attorneys'  fees  on  the  amount  of  such  oS^t. 

[Ed.  Note.— For  other  cases,  see  Bilk  and 
Notes,  Cent  Dig.  H  1946,  1S47:  Dec.  Dig.  I 
534.*] 

Appeal  from  District  Court,  Randall  Goun- 
ty ;  J.  N.  Browning,  Judge. 

Action  by  J.  M.  Boydston  against  0.  R. 
Ward.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded  unless  a 
remittitur  hs  filed. 

Carl  Oilllland,  for  appellant.  Brooks  k 
Brooks  and  B.  Frank  Bnie,  for  appellee. 

CONNER.  C.  J.  Anpellee  Instituted  this 
suit  against  the  appellant  upon  two  promis- 
sory vendor's  lien  notes  each  for  the  sum  of 
$2,736,  dated  October  15,  1906,  due  October 
15,  1007,  and  October  15,  1008,  respectively, 
bea.ring  interest  at  the  rate  of  8  per  cent 
per  annum  from  date  until  paid,  and  each 
stipulating  for  10  per  cent  interest  on  the 
amount  of  principai  and  interest  thea  due  as 
attorney's  fees  in  case  suit  was  brought  oo 
same  or  if  placed  in  the  hands  of  an  attor- 
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ney  for  coUecUon.  It  was  alleged  that  the 
notes  bad  been  given  as  part  of  tbe  purchase 
money  for  certain  sections  of  land  described 
In  the  petition,  and  there  was  a  prayer  for 
Judgment  for  the  principal,  Interest  and  at- 
torney's fees  with  foreclosure  of  the  vendor's 
Uen. 

The  appellant  answered  and  admitted  tbe 
plaintiff's  cause  of  action  as  stated  In  his 
petition,  bnt  pleaded  in  offlKt  that  at  the 
time  of  the  purchase  of  the  land  certain  im- 
provements speclfled  in  tbe  answer  were  rep- 
resented by  plaintiff  to  be  upon  the  land 
wbi<A  In  fact  were  not  so  located;  that  these 
improvements  were  of  the  value  of  |2,500,  to 
tbe  extent  of  which  he  prayed  that  plaintiffs 
notes  be  canceled.  The  court  Instructed  the 
jury  that  It  would  be  their  duty  to  find  for 
the  plaintiff  in  the  sum  of  |7,544.50,  and  to 
find  the  lien  sought  to  be  foreclosed  unless 
they  should  find  for  defendant  upon  his  cross- 
plea,  which  was  submitted  in  terms  not  com- 
plained of  upon  the  trial.  In  which  event 
they  would  deduct  from  the  amount  due  the 
plaintiff  as  stated  in  the  charge,  the  value  as 
found  by  the  Jury  of  the  improvements  specl- 
fled in  defendant's  plea.  The  trial  as  ap- 
pears from  the  Judgment  was  bad  upon  the 
18th  day  of  November,  1909,  and  resulted  in 
a  verdict  and  Judgment  in  the  plaintiff's  fa- 
vor for  tbe  sum  of  $6,044.60  with  a  fore- 
closure of  tbe  vendor's  lien  upon  the  land 
described  In   the  plaintiCTs  petition. 

Among  other  things  it  Is  insisted  by  ap- 
pellant that  the  court  erred  in  overruling  a 
special  exception  to  tliat  part  of  plaintifTs 
petition  wliich  relates  to  the  attorney's  fees 
embraced  in  the  plaintiflTs  suit  After  al- 
leging the  execution  of  the  notes  and  that 
each  stipulated  "for  10  per  cent  on  the 
amount  of  principal  and  interest  then  due  as 
attom^'s  fees  in  case  suit  is  brought  on 
same  or  If  placed  in  the  hands  of  an  attor- 
ney for  collection,"  «nd  after  alleging  a  pro- 
vision in  the  notes  that  upon  a  failure  to 
pay  either  note  or  any  Installment  of  inter- 
est the  holder  at  his  election  might  declare 
both  notes  due,  the  petition  further  specially 
charged  that  plaintiff  "did  after  October  81, 
1907,  declare  said  second  note  due,  and  did 
thereafter  place  the  said  notes  in  the  hands 
of  Brooks  ft  Brooks,  and  Frank  Buie,  attor- 
neys, for  collection  and  suit  thereon,"  etc., 
tbe  date  of  snch  deposit  with  the  attorneys 
for  collection  not  being  otherwise  shown. 
To  this  failure  the  special  exception  was  di- 
rected and  we  think  it  should  have  been  sus- 
tained. By  the  terms  of  the  notes  as  alleged 
the  plaintiff  was  entitled  to  recover  10  per 
cent  of  the  amount  of  principal  and  Interest 
due  at  the  date  upon  which  he  should  place 
the  notes  in  tbe  hands  of  an  attorney  for  col- 
lection and  tbis  date  not  having  been  alleged, 
the  basis  of  the  calculation  is  uncertain. 
The  interest  upon  the  notes  was  payable  an- 
nually, but  It  is  hot  averred  that  upon  a  de- 


fault in  interest  payment  that  such  matured 
Interest  should  bear  interest  at  the  rate  speci- 
fied in  tbe  notes,  and  if  we  should  compute 
all  interest  due  upon  the  notes  up  to  Octo- 
ber 31,  1907,  the  most  favorable  date  for  ap- 
pellee that  we  could  in  any  event  adopt  and 
interest  at  tbe  rate  of  6  per  cent  per  an- 
num upon  the  matured  interest  and  to  the 
principal  and  interest  as  thus  computed  add 
10  per  cent  thereof  as  attorney's  fees,  there 
would  not  be  due  appellee  the  amount  speci- 
fied in  the  court's  charge.  Moreover,  it  is 
evident  from  the  verdict  of  the  Jury  that 
they  found  in  appellant's  favor  that  improve- 
ments of  the  value  of  $1,500  had  been  in- 
cluded in  the  original  sale  which  in  fact 
were  not  part  of  the  land  purchased  by  ap- 
pellant If  so,  the  value  of  the  improvements 
so  purchhsed  and  not  received  should  have 
been  deducted  from  the  face  of  the  notes  as 
otherwise  appellee  would  be  accorded  a  priv- 
ilege to  which  be  was  not  entitled,  viz.,  the 
right  of  recovering  Interest  and  attorney's 
fees  upon  $1,500  worth  of  property  that  he 
did  not  own  at  the  time  of  the  original  sale. 
Deducting,  as  we  think  should  be  done,  tbe 
$1,500  offset  established  by  the  verdict  of 
the  Jury  from  the  principal  of  the  two  notes 
sued  upon,  and  computing  tbe  interest  on 
this  balance  at  the  rate  of  8  per  cent,  per 
annum  from  the  date  of  the  notes  to  tbe 
date  of  the  Judgment,  and  interest  upon  tbe 
matured  interest  sums  at  the  rate  of  0  per 
cent,  from  the  date  of  maturity  to  the  date 
of  the  Judgment  and  the  10  per  cent,  due  as 
attorney's  fees,  as  we  have  indicated,  with 
6  per  cent  thereon  to  the  date  of  the  Judg- 
ment, and  adding  all  of  these  sums  together 
we  find  the  total  amount  due  tbe  appellee  at 
the  date  of  his  Judgment  $5,518.29,  lees  by 
$526.21  than  the  amount  found  by  tbe  ver- 
dict and  Judgment  below. 

It  is  accordingly  ordered  that  appellant's 
first  assignment  be  sustained  and  the  Judg- 
ment reversed  and  tbe  cause  remanded  un- 
less within  20  days  appellee  shall  file  a  re- 
mittitur for  $526.21,  in  which  event  the  Judg- 
ment will  be  affirmed  for  tbe  remainder. 


8TATB  V.  DOWNMAN.t 
(Court  Vt  Civil  Appeals  of  Texas.     Jan.  IK. 
1911.    Rehearing  Denied  Feb.  22,  1911.) 

1.  Appeal  and  Ebbob  (|  1122*)— Findings  or 
Fact— Additional  Findings  on  Appeal. 

Where  there  is  no  conflict  in  the  evidencei 
it  is  proper  for  tbe  appellate  court  to  aapple- 
ment  the  findin«rs  of  net  as  made  by  tbe  trial 
court  by  tbe  addition  of  facts  appearing  in  tb» 
record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4420;   Dec.  Dig.  |  U22.*] 

2.  Taxation  (8  63*)— Subjects  of  Taxation 
— MiNEBALs  iK  Place— Sevebancb—"Pbop^ 

KBTT." 

Ores  and  minerals  in  place  are  property, 
which  by  a  proper  conveyance  may  be  severed' 
from  the  land  by  the  owner  thereof,  and  when 
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ao  severed  the;  become  subject  to  taxation  aep- 
arate  and  apart  from  the  land  itself. 

[Ed.    Note. — For  other  cases,   see  Taxation, 
Cent  Dig.  S  147;  Dec.  Dig.  §  ffl.'J 

8.  Taxation  ({  63*)— Minebaus— Sepabation 
raou  Land— CoNVETANCK — Oonstbuotion. 
Const  art  14,  i  7,  provides  that  the  state 
releases  to  the  owners  or  the  soil  all  mines  or 
minerals,  subject  to  taxation  as  other  property. 
Article  9<  f  1>  makes  all  property  not  owned  by 
a  muttidpality  taxable  in  proportion  to  its  val- 
ae,  and  Sayles'  Ann.  Civ.  St  1897,  art  5062, 
declares  that  real  pto(!erty  for  the  purposes  of 
taxation  shall  include  lands  and  all  rights  and 
privileges  belonging,  or  In  any  wise  appertain- 
iDg  thereto,  and  all  mines  and  minerals,  in  and 
under  the  same.  The  owners  of  land  supposed 
to  contain  minerals,  conveyed  to  defendant  all 
metals,  ores,  granites,  rocks,  stones,  and  other 
minerals,  metallic  and  nonmetallic,  organic  and 
inorganic,  in  place,  or  severed  from  the  earth, 
which  might  oe  worked  for  profit  by  under- 
ground excavations  or  open  woikings.  or  both, 
and  the  by-products  thereof,  and  afl  such  ores 
and  substances  known  to  be  or  thereafter  found 
to  be  in  or  upon  the  land  described,  together 
with  the  right  to  enter  and  search,  dig  and  ex- 
plore for  such  things  and  substances,  with  the 
right  to  appropriate  so  mnch  of  the  surface  of 
the  land  as  might  be  required.  Held,  that  snch 
conveyances  did  not  create  a  mere  privilege  or 
incorporeal  right,  but  constituted  a  severance  of 
the  minerals  and  mineral  sulratances  contained 
in  the  land  as  between  the  landowner  and  the 
grantee,  investing  the  latter  with  an  interest 
in  the  land,  which  was  subject  to  taxation  apart 
from  the  land  itself. 

[Eld.   Note.— For  other  cases,   see  Taxation, 
Cent.  Dig.  S  147;    Dec.  Dig.  §  63.»] 
4.  Taxation    (i   S83*)  —  Mirkbai.  Biohts— 

BUBDEN  OF  PBOOr. 

Where  a  deed  conveyed  to  the  grantee  a  right 
to  explore  and  take  minerals  from  the  land,  and 
constituted  a  severance  of  the  minerals  from  the 
ownership  of  the  surface.  It  was  not  necessary 
for  the  state,  in  order  to  sustain  a  tax  on  the 
grantee's  mineral  interest,  to  show  that  the  land 
desctibed  contained  mineral  ores  or  other  vain- 
able  substances,  'but  the  burden  was  on  the 
grantee  resisting  a  tax  so  imposed  to  show  that 
the  land  did  not  contain  such  minerals. 

[M.    Note.— For   other   cases,  'see    Taxation, 
Cent  Dig.  |  1216;   Dec.  Dig.  !  593.*] 
6.  Taxation  (8  448*)  —  Pbim a  Facie  Case  — 

iNTBODXTCnON  OF  TaX  BOIX. 

In  an  action  by  the  state  to  recover  taxes 
assessed  on  •  mineral  interest  severed  from  the 
ownership  of  the  surface,  the  introduction  of 
the  tax  roll  showlnf  the  assessment  «t  the  taxes 
established  •  prima  facie  case. 

[Ed.    Note.— For  other   cases,   see    Taxation, 
Cent.  Dig.  Ji  784-786 :    Dec.  Dig.  |  446.*] 

6.  Taxation  (f  583*)— Abbebsiisnt— Minebal 

INTBBEST. 

In  an  action  to  recover  taxes  assessed  on 
the  mineral  interests  in  land  severed  from  the 
ownership  of  the  surface,  evidence  held  insuffi- 
cient to  show  that  .an  assessment  against  the 
owners  of  the  surface  covered  or  was  intended 
to  include  the  value  of  the  mineral  interests. 

[Ed.'  Note. — For  other  cases,    see   Taxation, 
Cent  Dig.  |  1216;  Dec  Dig.  |  693.*] 

7.  Taxation  (|  4«>*J— AssEsaifENT— Bquaj-itt. 

That  a  tax  assessor  was  directed  to  assess 
for  taxes  all  mineral  rights,  by  whomsoever 
held,  within  the  county  which  had  been  severed 
br  conveyance  from  the  surface  estate,  did  not 
direct  the  assessor  to  disregard  in  his  assess- 
ment tiiose  holding  lands  in  which  mineral 
rights  existed  which  had  not  been  severed  by 
conveyance  to  otben,  and  hence  did  not  render 
the  assessment  made  on   the  severed   mineral 


rlj^ts  Invalid  becanae  of  nonunifomltjand  io- 
equality.  in  that  mineral  rights  nonsevered  wen 
not  taxed. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  if  6S-«9;   Dec.  Di«.  f  40.*] 

&  Taxation  (|  40*)— iMineral  BiOHTft-Iir- 

EQUAUTT. 

An  assessment  of  mineral  rights,  severed 
from  the  ownership  of  the  surface  by  convey- 
ance, was  not  rendered  invalid  for  Inequality 
because  the  assessor  did  not  reduce  the  assess- 
ment of  the  land,  as  levied  against  the  surface 
owners,  thereby  requiring  the  surface  owners  to 
pay  the  same  amount  of  taxes  on  their  land  as 
other  owners  who  had  not  conveyed  tiw  minerd 
rights  in  their  respective  tracts. 
_[Bd.  Note.— For  other  cases,  see  Taxation, 
Dec,  Dig.  I  4a*] 

Appeal  from  District  Court,  Llano  County; 
Clarence  Ifartln,  Judge. 

Action  by  the  State  against  B.  H.  Down- 
man  to  recover  taxes.  Judgment  for  defend- 
ant, and  the  State  appeals.  Beversed  and 
rendered. 

Knight  Stith,  Slator  ft  Oatman,  Jewell  P. 
Llghtfoot,  Atty.  Oen.,  and  B.  E.  Crawford, 
Asst  Atty.  Gen.,  for  the  State.  Gregoi?, 
Batts  &  Brooks,  for  appellee. 

BICE,  J.  Prior  to  the  1st  day  of  Janoary, 
1907,  appellee  Downman  had  purchased  from 
various  persons,  as  shown  by  tlielr  deeds  in 
evidence,  certain  interests  In  and  to  the  mln> 
erals,  ores,  rocks,  etc,  contained  in  the  lands 
therein  described,  and  popularly  known  u 
"mineral  rights."  The  language  employed  In 
tlie  habendum  daoses  of  all  said  convey- 
ances, except  6,  was  as  follows:  "Have  grant- 
ed, sold  and  conveyed,  and  by  these  presents 
do  grant,  sell  and  convey,  unto  the  said  R. 
H.  Downman  all  metals,  ores,  granites,  rocl^ 
stones  and  other  minerals,  metallic  and  non- 
metallic,  organic  and  inorganic,  in  place  or 
severed  from  the  earth,  which  might  or  could 
be  worked  for  profit  hy  underground  excava- 
tions or  open  workings,  qr  both,  and  the  by* 
products  of  and  all  such  ores  and  substances, 
now  known  to  be  or  hereafter  found  to  be  in 
or  upon  the  hereinafter  described  lands,  to- 
gether with  the  right  to  enter  upon  the  same 
and  search,  dig  and  explore  for  such  things 
and  substances;  and  the  right  to  use  and  ap- 
propriate so  much  of  the  surface  of  said 
lands,  as  may  be  required,"  etc  And  the 
other  six  conveyances  conveyed,  without  any 
restriction,  the  mineral  rights  In  the  lands 
therein  described.  Appellee  did  not  render 
for  taxation  for  said  year  any  interest  what- 
ever In  said  several  tracts  of  land,  and  the 
taxes  due  thereon  for  said  year  became  de- 
linquent 

On  the  12th  of  June  next  thereafter,  the 
commissioners'  court  of  Llano  connty  passed 
and  entered  upon  its  minutes  the  following 
order,  viz.:  "In  accordance  with  the  advice 
and  instructions  of  the  Comptroller  of  the 
State  of  Texas,  it  is  considered  and  ordered 
by  the  court  that  the  assessorof  taxes  of  Uano 
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coant7  be  and  is  hereby  directed  to  aBsess  for 
taxes  all  mlnerala  and  mineral  rights  In  and 
upon  and  attaching  to  any  and  all  land  In 
Llano  connty,  vrbere  It  la  fonnd  that  said  min- 
erals and  mineral  rights  are  owned  by  a  dif- 
ferent person  from  the  owner  or  owners  of  the 
surface  estate  in  and  to  all  such  lands,  and 
that  said  minerals  and  mineral  rights  so 
held  and  owned  be  assessed  for  taxes  Inde- 
pendent of  the  surface  estate."  By  yirtne  of 
said  order  the  assessor  of  taxes  for  said 
county  assessed  and  listed  for  taxes  against 
appellee  the  mineral  rights  so  conveyed  to 
him,  as  set  forth  In  said  conveyances;  and 
thereafter  presented  said  respective  assess- 
ments to  the  commissioners'  court  for  their 
approval,  which  were  accordingly  acc^ted 
and  approved  by  said  court;  and  the  asses- 
sor was  by  them  directed  to  place  said  assess- 
ments  upon  the  delinquent  tax  roll,  which 
was  accordingly  done  by  him.  Thereafter, 
the  collector  of  taxes  for  said  county,  in  ac- 
cordance with  the  provisions  of  the  act  of 
the  Twenty-Fifth  Legislature,  passed  at  the 
regular  session  thereof  (chapter  103,  p.  132 
et  seq.).  made  on  the  Slat  day  of  March, 
1906,  a  triplicate  list  of  said  lands  upon 
which  the  state  and  county  taxes  for  the  pre- 
ceding year  remained  unpaid,  charging  against 
the  same  all  taxes  and  penalties  assessed 
against  the  owner  thereof,  and  presented  the 
same  to  the  commissioners'  court  of  said 
county  for  examination  and  correction;  and 
said  court,  upon  examination,  approved  the 
same,  and  the  collector,  in  accordance  with 
said  act,  filed  one  copy  with  the  county  clerk 
of  said  county,  retained  one  copy  thereof, 
and  forwarded  the  other  to  the  Comptroller 
with  his  annual  settlement  report,  which 
said  corrected  list  was  advertised  and  pub- 
lished, as  required  by  law,  and  this  suit  was 
thereafter,  on  the  6th  day  of  March,  1909, 
duly  filed  in  the  district  coart  of  Llano  coun- 
ty in  the  name  of  the  state  by  the  county  at- 
torney against  appellee,  to  enforce  the  col- 
lection of  said  taxes,  interest,  penalty,  and 
costs,  as  well  as  for  foreclosure  of  plaintiff's 
lien  on  said  minerals  and  mineral  rights  of 
appellee  in  and  to  each  tract  described  in  its 
petitiOD. 

After  a  general  demurrer  and  general  de- 
nial, appellee,  as  shown  by  appellant's  brief, 
specially  answered,  denying  that  be  had  any 
interest  in  certain  of  the  lands  described  in 
plaintiff's  petition;  admitting,  however,  as  to 
certain  others,  that  he  held  an  undivided  In- 
terest, and  asserting  that  as  to  all  the  oth> 
ers  he  had  only  purchased  the  right,  priv- 
llege^  or  license  to  enter  thereon  and  to  pros- 
pect for  and  develop,  mine  and  sell  as  his 
own,  such  minerals  and  mineral  substances 
as  he  might  discover  therein  by  prospecting, 
and  whidi  conld  be  worked  for  profit  by  un- 
derground excavations  or  open  workings  or 
both.  He  likewise  denied  that  there  were 
any  developed  mines  existing  upon  any  of 
■aid  tracts  of  land,  either  now  or  at  the  time 
6f  the  ezecnUon  of  said  conveyances;   and 


also  denied  that  there  were  any  minerals 
thereon  capable  of  being  developed  or  sold 
for  a  profit,  and  alleged  that  bis  purpose  and 
intention  in  acquiring  said  license  or  priv- 
ilege was  merely  to  secure  the  right  to  pros- . 
pect  said  land  for  such  mineral  substances 
as  might  be  mined  and  sold  for  a  profit;  that 
he  had  not  as  yet  prospected  any  of  said 
lands,  and  had  never  examined  many  of  said 
tracts;  that  the  same  were  not  difTerent  in 
character  from  the  average  lands  of  Llano 
county;  that  the  lands  in  Llano  and  adjoin- 
ing counties  are  supposed  to  contain  valu- 
able minerals,  but  no  discoveries  have  as  yet 
been  made  of  mines  or  deposits  capable  of 
being  worked  at  a  profit  Defendant  far- 
ther alleged  that  prior  to  the  tax  assessment, 
made  against  his  interest  in  said  lands,  if 
any,  tttat  the  respective  owners  in  fee  of 
each  of  said  tracts  of  land  mentioned  in 
plaintiff's  petition,  bad  rendered  them  for  all 
purposes  of  state,  county,  and  district  taxes, 
which  renditions  had  been  accepted  by  the 
proper  tax  officers,  and  that  all  taxes  due 
thereon  had  been  charged  on  tbe  tax  rolls 
against  said  lands  to  the  persons  who  so  ren- 
dered them  for  taxation,  and  all  taxes  due 
thereon  were  subsequentiy  paid  by  the  own- 
ers; that  after  said  lands  had  been  rendered 
by  their  respective  owners  for  the  year  1907, 
and  said  renditions  had  been  accepted  and 
entered  of  record,  and  after  said  assessments 
had  been  reported  by  the  assessor  to .  the 
commissioners'  court  to  be  equalized,  said 
court  did,  by  order  of  July  12,  1907,  as  here- 
inbefore set  out,  direct  the  assessor  to  assess 
for  taxes  all  minerals  and  mineral  rights  in 
and  upon  or  attached  to  any  and  all  lands  of 
Llano  county,  where  said  minerals  or  min- 
eral rights  were  owned  by  persons  different 
from  the  owner  of  the. surface  estate;  and 
that  said  minerals  and  mineral  rights  should 
be  assessed  for  taxes  Independent  of  the  sur- 
face estate;  that  tbe  tax  assessor,  in  pursu- 
ance of  said  order  and  upon  no  other  author- 
ity, thereupon  entered  and  made  the  tax  as- 
sessments upon  which  plalntlfTs  suit  was 
predicated;  that  in  making  said  entries  he 
wrote  upon  the  assessment  records  nothing 
to  indicate  that  taxes  were  intended  to  be 
thereby  assessed  against  any  other  or  differ- 
ent Interest  in  said  land  for  the  year  1907 
than  the  entire  fee  simple  and  absolute-  title 
in  same;  that  having  entered  said  rendition, 
the  tax  assessor  thereupon  reported  the  same 
to  the  commissioners'  court;  that  said  court, 
without  hearing  any  evidence  to  show  that 
said  lands  contained  any  minerals,  or  that 
the  values  were  in  any  respect  enhanced  by 
the  presence  of  minerals,  and  without  any 
such  evidence  having  been  heard  by  the  as- 
sessor, approved  said  assessments,  and  order- 
ed same  to  be  entered  on  the  tax  rolls.  That 
in  pursuance  of  said  order,  said  assessments 
were  entered  upon  the  unrendered  rolls  of 
said  county;  that  at  the  head  of  said  assess- 
ments were  written  the  words  "mineral 
rights  only,"  and  that  the  roll  made  up  in 
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the. manner  alleged  constltnted  the  sole  tniBia 
for  the  daimB  against  defendant  In  the  plain- 
tiffs petition;  that  In  asseaslng  said  min- 
erals and  mineral  rights  in  the  lands  moi- 
tloned  in  plalntlfTs  petition,  no  redaction  in 
the  valuation  at  which  said  lands  had  been 
assessed  against  the  holders  or  owners  of 
the  fee-simple  title  was  made;  that  in  assess- 
ing all  other  lands  of  the  connty  for  said 
year,  in  respect  to  which  no  mineral  rights 
had  been  granted  by  the  owners  of  the  fee- 
simple  title,  the  officers  valued  the  same  at 
the  same  figures  as  the  lands  mentioned  in 
the  plalntlfTs  petition;  that  said  other  lands 
are  of  the  same  character  as  those  mention- 
ed in  said  petition;  that  the  same  reasons 
exist  for  supposing  that  said  other  lands  con- 
tained minerals  as  existed  for  supposing  that 
the  lands  mentioned  in  plaintiCTs  petition  con- 
tained minerals,  and  that  by  reason  of  such 
system  of  valuation  the  lands  on  which  min- 
eral privileges  are  retained  by  the  owners  of 
the  fee  were  valued  at  a  dlfTerent  and  lower 
rate,  for  the  purposes  of  taxation,  than  the 
other  and  similar  lands  in  which  the  min- 
eral prlvll^es  had  been  conveyed  to  others 
other  than  the  owners  of  the  fee;  that  for 
said  reasons  said  tax  assessments  of  said 
county  for  said  year  are  unequal,  not  uni- 
form, arbitrarily  and  systematically  discrim- 
inatory against  the  defendant,  and  all  othor 
persons  who  have  mineral  privileges  in  lands 
of  others  in  said  county.  The  case  was  tried 
by  the  court  without  a  Jury,  and  judgment 
rendered  in  behalf  of  the  defendant,  from 
which  this  appeal  is  taken. 

It  was  submitted  to  the  court  upon  an 
agreed  statement  There  is  also  in  the  rec- 
ord a  statement  of  facts,  and.  at  the  instance 
of  appellant,  the  court  filed  its  findings  of 
fact  and  conclusions  of  law,  wherein,  after 
finding  that  defendant  owned  no  Interest 
whatever  in  certain  of  said  tracts  on  Jan- 
uary 1,  1907,  by  reason  of  previous  sales, 
and  for  other  reasons,  and  as  to  certain 
other  tracts  he  had  paid  the  taxes  assessed 
against  them,  found  that,  with  the  above 
exceptions  said  Downman  was  on  January 
1,  1907,  the  owner  of  such  Interest,  If  any, 
in  or  with  respect  to  each  of  the  tracts  of 
land  described  in  plaintiff's  petition  as  were 
conveyed  to  him  by  the  Instruments  herein- 
before mentioned,  and  was  not  the  owner 
of  any  other  interest  in  or  with  respect  to 
^aid  lands  or  any  part  or  parts  thereof; 
that  all  of  said  conveyances  were  exactly 
similar  in  form  and  legal  effect,  only  differ- 
ing as  to  the  names  of  the  respective  gran- 
tors, the  consideration  and  the  description  of 
the  lands  conveyed;  that  each  of  the  gran- 
tors in  all  of  said  instruments  voluntarily 
rendered  each  of  the  tracts  of  land  men- 
tioned in  plaintUTs  petition  for  state  and 
county  taxes  for  the  year  1907,  In  the  man- 
ner hereinafter  specified.  All  of  said  ren- 
ditions were  made  by  said  grantors  prior  to 
the  making  of  any  of  the  tax  assessments 
against  the  defendant  on  which  the  taxes 


claimed  in  this  snit  are  predicated.  Said 
renditions  by  said  grantors  wtm  accepted  \tj 
the  tax  assessor  in  the  form  and  manner 
that  they  were  made,  they  were  carried  for- 
ward into  the  tax  rolls  as  made,  and  all 
taxes  predicated  thereon  have  been  paid. 
All  said  renditions  made  by  said  grantors, 
and  the  tax  assessments  in  pursuance  there- 
of are  in  similar  form,  and  are  similar  In 
all  respects  to  the  rendition  and  assessment 
of  the  lands  of  A.  J.  Baoman,  one  of  said 
grantors,  which  rendition  and  assessments 
are  as  follows: 

"Inventory  of  propoty  owned  by  A.  J. 
Bauman  and  rendered  for  assessment  of  tax- 
es for  the  year  1907  by  owner  to  J.  A.  Cone, 
assessor  of  Llano  county,  state  taxes.  As- 
sessment of  'timber  only"  must  be  placed  oe 
separate  sheet.  Chapter  52,  Acts  of  Twenty- 
Ninth  Legislature.    Real  estata 
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And  each  of  said  grantora  In  rendering 
said  lands  for  taxation  listed  same  as  "real 
estate"  and  did  not  employ  any  language  io- 
dtcating  an  intention  to  exclude  or  except 
from  their  rendition  as  made  any  mineral 
rights  or  other  interest  whatever  in  said 
lands.  They  each  in  m^fcing  renditions 
wrote  therein  the  name  of  the  owner  of  the 
land,  the  abstract  nnmber,  the  number  of 
the  survey,  the  name  of  the  original  grantee. 
the  number  of  the  certificate,  the  number  of 
acres  and  the  value  of  the  land.  In  the  man- 
ner and  form  prescribed  by  statute  for  the 
rendition  of  real  estate.  Said  renditions  at 
made  were  accepted  by  the  tax  assessor,  and 
were  approved  by  the  Board  of  Eqnalla- 
tlon.  The  tax  rolls,  as  made  up  and  predi- 
cated upon  said  roiditions  and  assessments 
are  in  the  form  prescribed  by  the  statute 
for  making  up  such  rolls,  showing  taxes  dne 
on  real  estate,  where  the  same  has  been  ren- 
dered for  taxation  by  the  owners,  and  do 
not  in  any  way  or  by  any  language  Indlcite 
an  Intention  to  exclude  from  the  taxes 
shown  to  be  due  any  interest  in  the  laud« 
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listed  thereon.  At  the  same  time  of  approv- 
al 0/  rendttUnu  of  the  grantora  of  R.  H. 
Dovmnuim  there  were  submitted  to  the  com- 
miMioners'  court  approving  the  same  the 
to»  aesessmente  made  as  hereinafter  stated 
by  the  tarn  assettor  of  Llano  county  against 
R.  Jf.  Dwonman  contained  in  the  list  here- 
inofter  referred  to  and  on  wMoh  this  suit 
for  ta»et  it  predicated,  which  said  tarn  a»- 
teeememtt  against  said  R.  H.  Dotcnman  were 
at  the  rathe  tim«  and  cotemporaneouslv  with 
the  aetetsments  against  said  grantors  ap- 
proved }>v  said  commissioners'  court. 

On  July  12,  1907  (after  the  tax  renditloiu 
by  Bald  grantors  had  been  made  and  accept- 
ed by  the  tax  assessor,  as  above  stated),  the 
commissioners'  court  of  Uano  county  passed 
and  bad  entered  on  Its  minutes  an  order, 
In  the  following  terms.  (Here  follows  the 
same  order  of  the  commissioners'  court  as 
above  set  out.)  The  tax  assessor  of  Llano 
county  made  the  tax  assessments  on  which 
this  salt  Is  predicated  In  pursuance  of  said 
ordffir  of  the  commlsrtoners'  court  In  mak- 
ing said  assessments  the  tax  assessor  heard 
no  evidence  and  examined  no  lands  to  ascer- 
tain whether  they  in  fact  contained  minerals 
or  not,  but  merely  examined  the  deed  rec- 
ords of  the  county,  and  made  therefrom  a 
list  of  all  lands  In  the  county  In  which  the 
owners  had  executed  and  recorded  Instru- 
ments purporting  to  grant  to  others  mineral 
rights  or  the 'right  to  search  for  minerals 
iu  their  lands.  The  list  so  made  contained 
no  mention  of  any  tracts  of  land  In  which 
the  entire  fee-simple  titles  were  held  by  the 
same  person  or  persons  or  in  which  mineral 
rights  had  not  t}een  conveyed  by  the  owners 
of  the  fee  to  third  persons.  At  the  head  of 
the  list  so  made  the  tax  assessor  wrote  the 
words  "mineral  ri^ts  only."  Opposite  each 
tract  of  land  shown  on  the  list  he  wrote  the 
assessed  value  of  50  cents  per  acre,  the  name 
of  the  owner  of  the  mineral  rights,  and  the 
description  of  the  land  by  abstract  number, 
survey  namber,  original  grantee,  and  so  on, 
as  shown  by  the  statement  of  facts.  The 
list  so  made  was  submitted  to  the  board  of 
equalization  as  a  roll  of  unrendered  prop- 
erty, was  by  the  board  approved  as  made, 
without  any  evidence  having  been  heard, 
and  now  forms  the  basis  of  the  claim  against 
the  defendant  for  taxes.  Said  list  was  ap- 
proved hy  the  hoard  ootemporaneously  with 
its  approval  of  the  roUs  showing  the  assess- 
ment made  against  the  grantors  of  defend- 
ant, as  hereinbefore  specified.  In  assessing 
the  lands  mentioned  in  plaintiff's  i)etltlon 
for  taxation  against  the  grantors  herein- 
aliove  mentioned  for  the  year  1007,  and  in 
assessing  for  taxation  against  the  owners  of 
the  fee-simple  titles  the  other  lands  in  the 
county  In  which  mineral  rights  had  been 
conveyed  to  third  persons,  neither  the  tax 
assessor  nor  the  board  of  equalization  made 
any  reduction  in  the  valuation  of  same  on 
account   of   the   fact   that    mineral   rights 


therein  had  been  conveyed  to  third  persons; 
but  said  lands  were,  in  assessing  the  taxes 
of  the  owners  of  the  fee-aimple  titles,  valued 
exactly  as  other  lands  In  the  county  of  sim- 
ilar quality  were  valued  in  assessing  tax& 
against  those  landowners  who  had  not  con- 
veyed to  third  persons  any  mineral  or  other 
rights  in  their  lands.  In  other  words,  all 
lands  In  the  county  in  which  the  ownership 
of  the  entire  fee-simple  title  had  not  been 
divided  by  conveyance  of  mineral  rights  to 
third  persons  were  assessed  for  taxation  at 
values  corresponding  exactly  to  the  value 
placed  on  the  lands  mentioned  in  plaintiff's 
petition  In  assessing  same  for  taxation 
against  the  grantors  of  defendant  No  de- 
veloped mines  exist  or  existed  on  January 
1,  1907,  on  any  of  the  lands  mentioned  in 
plaintiff's  petition,  and  no  minerals  of  any 
cliaracter  capable  of  being  worked  for  prof- 
it, or  having  a  value,  are  shown  to  have  ever 
existed  on  any  of  said  lands.  Said  lands 
do  not  differ,  so  far  as  mineral  indications 
are  concerned,  from  the  lands  of  the  coun- 
ty In  general  in  which  mineral  rights  have 
been  conv^ed  to  third  persons  by  the  own- 
ers of  the  fee-simple  title.  Defendant  is  and 
was  on  January  1, 1907,  a  resident  and  cltlz^ 
of  the  parish  of  Orleans,  state  of  Louisiana. 
The  commissioners'  court  of  Llano  county 
at  its  regular  term  in  February,  1907,  by  an 
order  of  said  court  made  and  ^tered  In  the 
minutes  of  said  court,  levied  a  county  gen- 
eral and  special  tax  on  all  property  in  the 
county  subject  to  taxation  for  said  year, 
and  said  order  was  made  and  entered  in  the 
manner  and  form  prescribed  by  statute.  The 
rates  of  taxation  so  levied,  and  the  various 
purposes  for  which  they  were  levied  will  be 
found  In  the  statement  of  facts,  and  as  there 
contained  are  hereby  made  a  part  of  these 
findings.  The  taxes  here  sued  for  were  as- 
sessed in  the  manner  shown  b.y  the  inventory 
assessment  sheet  or  list  which  is  copied  in 
the  statement  of  facts,  were  thereafter  car- 
ried to  and  placed  upon  the  tax  rolls  for 
the  year  .1907  of  said  county,  and  said  tax 
rolls  for  said  year  were  made  up  and  certi- 
fied to  by  the  proper  officer;  all  of  said 
proceedings  having  been  done  in  the  form 
and  manner  prescribed  by  statute.  The  de- 
linquent list  for  said  county  for  taxes  unpaid 
are  delinquent  on  March  31,  1908,  for  the 
year  1907,  in  which  appear  the  taxes  sued 
for  herein,  were  prepared  in  triplicate, 
showing  the  penalties  assessed  against  same, 
including  penalties  sued  for  herein,  by  the 
tax  collector  of  Llano  county,  and  presented 
by  him  to  the  commissioners'  court  of  said 
county  for  examination  and  correction  of  er- 
rors that  may  appear  therein ;  said  delin- 
quent tax  list  showing  the  taxes  and  penal- 
ties sued  for  herein,  was  thereafter  examin- 
ed and  approved  by  the  aforesaid  commis- 
sioners' court  and  the  three  copies  thereof 
disposed  of  as  the  law  directs,  and  said  de- 
linquent tax  list  was  thereafter  duly  pub- 
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Usbed  for  tbe  time  required  by  law  In  tbe 
Llano  News,  a  newspaper  published  in  Llano 
county,  Tex.,  all  of  said  proceedings  baving 
been  done  and  performed  in  tbe  manner  and 
form  prescribed  by  statute. 

GonUuslons  of  Lew. 

1.  Tbe  written  instruments  of  th»  stereo- 
typed form  above  mentioned  conveyed  to  tbe 
defendant  only  such  of  tbe  minerals  and  min- 
eral substances  located  on  tbe  lands  men- 
tioned in  plaintiff's  petition  as  might  be  as- 
certained to  exist  and  to  be  capable  of  be- 
ing worked  for  profit  by  underground  ex- 
cavations or  open  workings,  or  both.  There 
is  no  evidence  that  there  exists  on  the  lands 
any  physical  property  to  wblcb  title  has 
vested  in  defendant  by  virtue  of  tbe  grant 
contained  in  tbe  instrnment,  and  as  It  is 
agreed  that  the  defendant  has  no  interest 
in  tbe  lands,  except  such  Interest  (if  any) 
as  vested  in  him  by  virtue  of  said  instm- 
ments,  I  conclude  that  be  did  not  own  on 
January  1,  1907,  any  interest  in  said  lands, 
except  the  incorporeal  license  or  privilege  to 
prospect  and  develop  said  lands,  and  to 
thereby  acquire  title  to  such  (if  any)  of  the 
minerals  or  mineral  substances  as  might  l>e 
discovered  thereon  or  therein  of  tbe  char- 
acter, quality,  and  quantity  specified  in  the 
instruments.  I  further  conclude  that  tbe 
tax  assessments  on  which  the  suit  Is  pred- 
icated do  not  purport  to  assess  for  taxation 
tbe  incorporeal  licenses  or  privileges  above 
mentioned,  and  that  same  could  not  lawfully 
be  assessed  against  him  In  Llano  county. 

2.  As  an  additional  reason  why  the  plain- 
tiff should  not  recover  the  taxes  claimed  un- 
der said  stereotyped  conveyances  I  conclude 
that  under  tbe  Constitution  and  laws  of  this 
state,  before  defendant  could  be  compelled  to 
pay  taxes  in  Llano  county  on  account  of  any 
interest,  right,  or  privilege  vested  in  him  by 
tbe  terms  of  these  deeds,  it  would  devolve 
upon  tbe  plaintiff  to  establish  by  evidence 
that  there  was  mineral  or  mineral  substanc- 
es on  tbe  lands  embraced  in  these  deeds  that 
could  be  worked  at  a  profit  by  underground 
excavations  or  open  workings  or  both,  and 
that  said  facts  are  not  established  by  tbe 
evidence. 

8.  I  conclude  that  the  burden  of  proof  was 
upon  tbe  plaintiff  to  show  by  a  preponder- 
ance of  the  evidence  that  there  existed  on 
January  1,  1907,  some  mineral  or  mineral 
substances  upon  those  lands  mentioned  in 
tbe  plaintiff's  petition  In  which  tbe  defend- 
ant owns  unqualified  mineral  rights  by  vir- 
tue of  the  six  nonstereotyped  instruments 
above  mentioned,  and  that  plaintiff  is  not 
entitled  to  recover  of  defendant  the  taxes 
claimed  against  those  lands,  because  the  pre- 
ponderance of  tbe  evidence  does  not  show 
that  any  minerals  or  mineral  substances 
were  located  on  or  contained  In  said  lands, 
or  that  said  instruments  vested  In  defendant 
the  title  to  any  physical  property. 


4.  I  conclude  that  tbe  tax  renditions  for 
1907  made  by  tbe  grantors  of  tbe  defendant, 
as  above  stated,  and  tbe  tax  assessments 
predicated  thereon,  embraced  all  interest  in 
the  lands  mentioned  in  plaintiff's  petition, 
including  "all  .mines,  mineraU,  Quarries,  and 
touiU  in  or  under  same" ;  and  that  all  taxes 
due  the  state  and  county  on  said  lands  for 
tbe  year  1907  have  been  paid,  indudlng  all 
taxes  due  on  the  minerals  tai  or  on  said 
lands.  I  further  conclude  that  when  tbe 
state  and  county  once  assesses  tbe  entire 
interest  in  property  for  a  given  year  and  col- 
lects tbe  taxes  thereon,  they  cannot  there- 
after reassess  tbe  same  property  or  reassess 
any  Interest  therein  for  tbe  same  year,  in 
tbe  name  of  another,  and  cannot  collect  tax- 
es thereon  for  said, year,  even  though  tbe 
second  assessment  be  against  tbe  real  owner 
of  tbe  Interest  assessed. 

Tbe  above  conclusions  make  It  necessary 
to  render  a  Judgment  for  tbe  defendanC  and 
I  therefore  find  it  unnecessary  to  reach  any 
conclusion  on  the  question  of  whether  or  not 
the  facts  disclosed  by  the  record  and  above 
stated  in  my  findings  of  fact,  render  the  tax 
assessments  against  the  defendant  void  be- 
cause of  inequality  and  systematic  discrim- 
ination in  tbe  plan  by  whidi  they  were  made. 
To  which  conclusions  of  fact  and  law  as  an- 
nounced by  tbe  court  in  rendering  the  Judg- 
ment in  this  cause,  the  plaintiff  then  and 
there  In  open  court  excepted,  and  now  as- 
signs error  as  set  forth  by  the  first  and  sec- 
ond assignments. 

By  tbe  first  assignment  it  Is  urged  that  the 
court  erred  in  its  first  conclusl<»i  of  law  in 
holding  that  tbe  stereotyped  deeds  introduc- 
ed in  evidence  by  the  plaintiff  did  not  convey 
to  tbe  defendant  R.  H.  Downman  any  inter- 
est or  right  in  land  taxable  under  the  Con- 
stitution and  laws  of  tbe  state  of  Texas; 
and  by  its  second  it  is  urged  that  tbe  court 
erred  in  its  second  conclusion  of  law,  in 
holding  that  said  stereotyped  deeds  did  not 
convey  any  interest  to  said  R.  H.  Downman 
taxable  under  the  Constitution  and  laws  of 
tbe  state  of  Texas  until  the  plaintiff  had 
established  by  evidence  that  there  were  min- 
erals or  mineral  substances  on  the  lands  em- 
braced In  said  deeds  that  could  be  worked 
at  a  profit  by  underground  excavations  or 
open  workings,  or  both,  in  that  the  grantors 
of  said  defendant  Downman  had,  for  a  val- 
uable consideration,  to  wit,  |2  per  acre,  con- 
veyed to  said  Downman  by  said  Instruments 
certain  rights,  titles,  and  interest  in  said 
lands,  and  whether  it  was  of  much  or  of 
littie  value,  it  did  not  place  tbe  burden  upon 
the  state  to  develop  and  establish  the  value 
of  the  rights  conveyed  to  said  Downman  In 
order  to  make  the  same  taxable.  And  by  its 
proposition  thereunder  tbe  state  asserto  that 
the  Instruments  in  stereotyped  form  convey- 
ed an  interest  in  the  lands  described  in  said 
instruments,  taxable  under  the  laws  of  tbe 
state  of  Texas,  whether  or  not  It  was  known 
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that  minerals  callable  of  being  worked  or 
minad  at  a  profit  existed  on  said  lauds  at 
ttie  time  of  their  execution. 

Aa  tbere  Is  no  conflict.  In  tbe  evidence,  we 
deem  it  not  improper  to  supplement  the  find- 
ings of  fact  as  made  by  tbe  court  with  cer- 
tain other  matters  appearing  in  the  evi- 
dence; and  will  add  that  tbere  are  no  facta 
in  tbe  record  showing  that  minerals  did  or 
did  not  exist  on  the  lands  i  mentioned  in 
plaintiff's  petition.  Tbe  evidence  in  this  re- 
spect is  that  no  mines  exist  on  the  lands,  and 
that  it  is  unknown  whether  minerals,  capa- 
ble of  being  worked  at  a  profit,  existed  on 
said  lands.  It  appears,  however,  from  the 
statement  of  facts,  that  the  defendant  paid 
for  the  rights  he  acquired  from  $1.50  to  $2 
per  acre.  And  it  further  appears  tliat  tbere 
are  showings  of  mineralization,  floats  and 
Iron  stains  on  said  lands,  and  that  the  de- 
fendant was  induced  to  purchase  the  same 
by  reason  of  this  fact,  as  well  as  the  graer- 
nlly  reputed  fact  that  rich  mineral  ores  ex- 
ist on  the  lands  in  said  section. 

It  will  therefore  be  seen  tliat  the  questions, 
for  our  determination,  as  involved  In  these 
assignments  are,  first,  whether  or  not  the 
court  was  correct  In  its  conclusion.  In  holding 
that  said  deeds  to  Downman  did  not  convey 
to  defendant  any  interest  or  right  in  the 
land  subject  to  be  taxed  under  the  Constitu- 
tion and  laws  of  this  state,  but  only  a  li- 
cense or  right  to  prospect  for  minerals  there- 
in, which  franchise  or  right  is  not  taxable 
in  this  state;  and,  second,  if  such  deeds  did 
convey  an  interest  in  land  taxable  under 
the  laws  of  this  state,  then  whether  or  not 
tbe  burden  was  upon  the  plaintiff  to  show 
that  snch  mineral  substances  as  named  In 
said  conveyances  capable  of  being  worked 
for  a  profit  existed  upon  said  lands  before 
the  same  became  subject  to  taxation. 

We  think  it  is  clear  under  the  authorities 
that  ores  and  minerals  contained  in  land 
are  property,  and  that  the  same,  by  proper 
conveyance,  can  be  severed  from  the  land  by 
the  owner  thereof,  and  when  so  severed  the 
same  become  the  subject  of  taxation,  sepa- 
rate and  apart  from  the  land  itself.  One 
party  may  own  the  surface  estate  and  anoth- 
er the  minerals  or  mineral  rights  in  said 
land;  and,  when  so  owned  separately,  each 
are  snbject  to  be  taxed  for  their  respective 
properties  in  the  land.  Of  course,  until  so 
severed,  it  is  a  part  of  tbe  land,  and  is  sub- 
ject to  taxation  as  such  in  the  bands  of  the 
owner.  It  is  said  In  White  on  Mines  and 
^fining  Bemedies,  pp.  541,  545,  {  410,  that 
"tbe  duty  of  paying  taxes  being  primarily 
upon  the  owner  of  the  land,  so  long  as  the 
ownership  of  the  ore  is  the  same  as  that  of 
the  surface,  th(>  surface  owner  should  pay 
taxes  on  the  <  ore  in  place  as  a  part  and 
parcel  of  his  land;  but  when  there  is  a  sev- 
erance of  the  titles,  and  the  ownership  of 
the  ore  passes  to  other  than  the  surface  own- 
er, he  should  bear  the  burden  of  bis  own 
property,   the  same  as  tbe  surfac*  owner 


should ;  and  the  snrfaee  and  the  minnral  in 
place  should  be  accordingly  assessed  to  the 
respective  owners. 

Our  own  Constitution  (article  14,  f  7)  pro- 
vides that  the  state  of  Texas  releases  to  the 
owner  or  owners  of  the  soil  all  mines  or 
mineral  that  may  be  on  the  same,  subject  to 
taxation  as  other  property.  Article  8,  i  1,  of 
the  Constitution,  declares  that  all  property 
in  this  state,  whether  owned  by  natural  per- 
sons or  corporations,  other  than  municipal, 
shall  be  taxed  in  proportion  to  its  value, 
which  may  be  ascertained  -  as  provided  by 
law,  etc.  Section  11  of  said  article  provides 
that  all  such  property  shall  be  assessed  for 
taxation  and  tbe  taxes  paid  in  the  county 
where  situated.  Section  16  provides  that  the 
annual  assessment  made  upon  landed  prop- 
erty shall  be  a  special  lien  thereon,  and  all 
property,  both  real  and  personal,  belonging 
to  any  delinquent  taxpayer,  shall  be  liable 
to  seizure  and  sale  for  tbe  payment  of  all 
taxes  and  penalties  due  by  such  delinquent 

Article  6002,  Sayles'  Ann.  Civ.  St  1887, 
provides  that  real  property  for  the  purposes 
of  taxation  shall  be  construed  to  include 
land  itself,  whether  laid  out  in  town  lots  or 
otherwise;  and  *all  the  buildings,  structures 
and  Improvements  of  whatsoever  kind  there- 
on, and  all  the  rights  and  privileges  belong- 
ing or  in  any  wise  appertcdnlng  thereto,  and 
all  mines,  minerals,  quarries,  and  fossils  In 
and  under  the  same. 

Now  did  the  deeds  in  evidence  conv^  to 
Downman  an  Interest  In  land?  If  so,  such 
Interest  was  taxable  under  the  laws  of  this 
state  in  the  county  where  the  lands  were 
situated.  It  seems  to  us  that  the  conclusion 
is  Irresistible  that  they  did,  and  that  no 
mere  privilege  or  incorporeal  right  was  con- 
veyed thereby,  notwithstanding  tbe  restric- 
tions mentioned  in  the  stereotyped  conveyan- 
ces first  above  referred  to.  It  seems  the 
parties  themselves  evidently  considered  the 
mineral  rights  so  conveyed  as  real  estate, 
since  the  instruments  are  in  form  similar  to 
ordinary  conveyances  of  real  estate,  contain- 
ing all  the  requisites  of  deeds  of  conveyance. 
They  were  aclcnowledged  as  required  for 
such  conveyances  and  recorded  in  the  deed 
records  of  the  county  where  such  mineral 
rights  were  located.  The  grantee  considered 
the  interest  so  conveyed  valuably  paying 
therefor  a  consideration  of  from  $1.60  to  $2 
per  acre,  as  recited  in  the  deeds,  which  Is 
supported  by  tbe  testimony. 

In  discussing  the  case  of  In  re  Major,  134 
lU.  19,  24  N.  E.  973,  whether  or  not  mineral 
Interest  in  land  which  had  been  reserved 
from  the  conveyance  of  said  land  to  other 
parties  was  subject  to  taxation  against  the 
grantor,  who  had  reserved  snch  interest  tbe 
court  in  its  opinion  said:  "It  Is,  however, 
said  that  the  question  is  not  as  to  the  right 
to  assess  and  tax  coal  in  land  which  is  re- 
served and  held  separate  from  the  fee  of 
the  surface,  bnt  the  question  is  as  to  the 
existence  of  tbe  coal  assessed,  and  it  la  urged 
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tbat  tbere  Is  no  coal  mine  open  or  In  oper- 
ation upon  said  land,  and  no  evidence  tbat 
coal  exists  thereunder,  and  therefore  tbe  as- 
sessor was  not  authorized  to  malie  the  as- 
sessment It  is  alleged  in  the  petition  and 
Is  otherwise  manifest  that  whatever  tbere 
was  of  coals  or  minerals  nnderlying  said 
land  was  reserved  and  continued  to  be  the 
property  of  appellant,  with  the  right  to  mine 
the  same.  If  It  was  property,  It  was  the 
duty  of  the  assessor  to  return  an  assessment 
thereof.  If  valued  too  high,  another  mode 
is  pointed  out  for  redress,  to  which  appellant 
might  have  resorted.  Tbe  ownership  of  the 
coal  was  severed  from  the  ownership  of  tbe 
soil,  and  the  fee  of  the  coal  was  property 
and  as  such  was  liable  for  its  just  iwrtion  of 
taxation." 

In  discussing  the  taxability  of  mineral 
rights,  tbe  court  In  Shell  et  al.  v.  People, 
194  111.  24,  61  N.  B.  1122,  said:  "The  estate 
in  minerals  Is  denominated  a  *mlnlng  right' 
In  sections  6  and  7  of  said  chapter  of  the 
statute  entitled  'Mines'  before  referred  to 
[Starr  &  C.  Ann.  St  1896,  c.  94]  and  If  the 
estate  has  been  created  by  the  reservation 
In  a  deed  conveying  the  land  to  another,  of 
the  right  to  retain  and  take  the  mineral,  it 
would  not  inappropriately  be  called  a  'mining 
right  reservation.'  If  the  interest  of  the  ob- 
jectors was  not  that  of  a  mining  right  but 
a  mere  easement.  It  was  in  their  power  to 
prove  such  to  be  the  state  of  the  case,  and 
the  burden  rested  upon  them  to  do  so." 

In  the  case  of  Consolidated  Coal  Co.  of  St 
Lonls  V.  Baker,  135  111.  646,  26  N.  B.  651, 
12  li.  R.  A.  247,  certain  tracts  of  land  had 
been  assessed  for  taxes  against  certain  own- 
ers thereof.  The  tax  assessor  had  also  re- 
turned an  assessment  for  coal  under  the 
same  lands  against  the  Consolidated  Coal 
Company.  The  Coal  Company  objected  to 
tbe  assessment  against  it  on  the  ground, 
first  the  coal  was  not  assessable  separately 
from  the  land  in  which  It  lies ;  and,  second, 
the  taxes  have  be^i  paid  on  the  land  in 
which  the  coal  lies,  and  that  land  was  as- 
sessed without  excepting  the  coal.  The  opin- 
ion says:  "It  is  Insisted,  first  that  the  bur- 
then was  upon  tbe  collector  to  show  tbat  the 
owners  of  the  land  had  in  some  way  sold 
and  conveyed  the  coal  underlying  their  lands 
respectively;  and  having  failed  to  do  so, 
the  objections  should  have  been  sustained. 
We  are  unable  to  concur  in  this  view.  The 
assessment  was  introduced  in  evidence  and 
the  assessor  called  as  a  witness,  who  testi- 
fied that  in  making  the  assessment  he  de- 
creased tbe  value  placed  upon  the  land  by 
the  amount  he  placed  upon  the  coal,  and  that 
'the  superintendent  of  objector's  mines  where 
the  coal  is  situated,  told  me  the  number  of 
acres  in  each  tract  yet  unmlned,  and  I  fol- 
lowed his  statement'  in  making  the  assess- 
ment The  collector's  return  of  the  delin- 
quent list  with  statutory  notice  and  proof 
of  publication,  prima  fade  entitles  the  col- 
lector to  Judgment  for  the  tax  returned  as 


delinquent  The  presumption  is  that  the  u- 
seesor  and  other  ofllcers  ctiarged  with  tbe 
levy  and  collection  of  taxes  have  done  their 
duty,  and  have  not  made  an  illegal  assess- 
ment or  returned  an  illegal  tax  delloqnent 
We  have  r^teatedly  held*  that  the  burthen  of 
showing  such  matters  as  would  avoid  tbe 
tax  or  establish  its  illegality  is  upon  tbe 
person  objecting  thereto  (citing  authorities). 
Where  the  return  of  the  collector  is  in  con- 
formity with  tbe  statute,  the  presumption  of 
the  regularity  of  tbe  assessment  and  valid- 
ity of  the  tax  is  indulged  until  facts  are 
shown  that  impeach  their  legality.  Here 
the  tax  was  returned  ddlnquent  against  the 
coal  underlying  the  several  tracts  named, 
and  the  presumption  must  obtain  tbat  It 
was  properly  so  assessed  and  returned,  nntll 
the  contrary  is  made  to  appear.  It  is  insist- 
ed, however,  that  under  the  revenue  laws 
of  this  state  coal  and  other  substances,  whlcb 
in  their  natural  state  and  situs  are  part  of 
the  realty  cannot  be  so  severed  from  tbe 
ownership  of  the  land  or  the  land  Itself  as 
to  become  separately  taxable,  and  that  there- 
fore the  assessment  made  upon  the  coal  un- 
derlying these  lands  is  void;  that  the  land 
having  been  assessed  to  the  several  owners 
thereof,  and  the  taxes  thereon  duly  paid, 
there  was  no  further  liability  because  of  any 
substance  upon  or  forming  part  of  the  land. 
The  fourth  section  of  the  revenue  act  (Ref. 
St  c.  120)  provides:  'Real  property  shall  be 
valued  as  follows:  First,  each  tract  or  lot 
of  real  property  shall  be  valued  at  its  fair 
cash  value  estimated  at  the  price  it  would 
bring  at  a  fair  voluntary  sale ;  second,  tax- 
able leasehold  estates  shall  be  valued  at  such 
a  price  as  they  would  bring  at  fair  voluntary 
sale  for  cash.  •  •  •  Fourth,  in  valuing 
any  real  property  on  which  there  is  coal  or 
other  mine  or  stone  or  other  quarry,  the 
same  shall  be  valued  at  such  a  price  u 
such  property,  including  tbe  mine  or  quarry, 
would  sell  at  a  fair  voluntary  sale  for  cash.' 
And  it  is  Insisted,  therefore,  for  the  pu^ 
poses  of  taxation,  that  there  can  be  no  sev- 
erance of  the  mine  from  the  land,  but  as  be- 
fore said,  the  value  of  the  mine  must  be  In- 
cluded In  the  valuation  of  the  land,  however 
separated  by  contract  or  severally  held  and 
owned.  Section  1  of  article  9  of  the  Con- 
stitution of  this  state  provides  tliat  tbe  (3en- 
eral  Assembly  shall  provide  such  revenue  as 
may  be  needed  by  levying  a  tax  by  valuation, 
so  that  every  person  and  corporation  shall 
pay  a  tax  in  proportion  to  the  value  of  bU 
or  its  properly.'  (Construing  the  provisions 
of  tbe  revenue  law  quoted  in  the  U^t  of 
tbe  provision  of  the  Constitution,  it  would 
seem  that  the  question  was  whether  appel- 
lant had,  or  could  have  held,  by  deed  of 
conveyance  or  lease,  such  an  Interest  in  tbe 
coal  underlying  these  lands  as  would  be  prop- 
erty and  assessable  as  land.  By  the  statute 
of  New  York,  the  term  'land,'  as  used  In  tbe 
law  relating  to  property  liable  to  taxation. 
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«ta.  Is  by  Btatnte  to  be  constnied  'to  include 
the  land  iteelt  includin«r  land  and  water, 
all  bnildingB  and  other  articles  erected  upon 
or  affixed  to  the  aoll,  all  trees  and  nnder- 
wood  growing  thereon,  and  all  mines,  min- 
«ralB,  qnarrles,  and  fossils  In  and  under  the 
same.'  In  Smith  t.  Mayor  of  New  York,  68 
N.  T.  652,  it  was  held  that,  under  the  defini- 
tion of  'land'  thns  given,  'one  may  be  taxed 
as  owner  of  the  fee  of  the  land,  and  another 
for  the  trees,  buildings,  and  other  structures 
thereon,  and  the  minerals  and  qnarrles  there- 
in' ;  and  it  was  there  held  that  a  pier  built 
upon  the  land  of  the  city  by  the  appellant 
Smith  was  real  estate,  within  the  meaning  of 
the  statute,  and  taxable  as  such,  although 
built  upon  the  land  of  another.  In  People 
y.  Cassidy,  46  N.  T.  46,  the  question  was 
as  to  the  right  to  tax  the  track  of  a  street 
railway  placed  in  the  streets  of  a  city  as 
land,  and  it  was  held  to  be  land  within  the 
statute.  The  position  was  there  taken  that 
it  was  not  real  estate,  but  the  court  said: 
The  statute  means,  for  its  purpose,  to  make 
two  general  divisions  of  property;  one  all 
lands,  another  all  personal  property,  and 
then,  to  be  more  definite,  it  declares  that  by 
"land"  is  meant  the  earth  itself,  and  also 
all  bnlldings  and  other  articles  erected  upon 
or  affixed  to  the  same.  We  do  not  think 
that,  when  buildings  or  other  articles  are 
erected  npon  or  affixed  to  the  earth,  they  are 
not.  In  view  of  the  statute,  land,  unless  held 
and  owned  In  connection  with  the  owner- 
ship of  the  fee  in  the  soil.  We  are  of  opinion 
that  the  statute  means  that  such  an  interest 
In  real  estate  as  will  protect  the  erection  or 
affixing  thereon  and  the  possession  of  the 
fixtures,  will  bring  such  buildings  and  fix- 
tures within  the  term  "lands,"  and  hold  them 
to  assessment  as  the  land  of  wbomsoerer 
baa  the  Interest  in  the  real  estate  and  owns 
and  possesses  the  buildings  and  fixtures.' 
See  People  ex  rel.  t.  Commissioners  of  Tax- 
es, 10  Hun  (N.  Y.)  207,  and  People  ex  rel.  v. 
Board  of  Assessors,  93  N.  Y.  308,  wherein  it 
was  held  in  the  last  case  that  the  parties 
might  regulate  their  several  interests  in 
real  estate  by  contract,  so  that  one  might 
own  the  buildings  and  another  the  fee,  hold- 
ing that  the  buildings  in  such  case  were 
properly  assessed  as  land.  The  court  fur- 
ther adds:  'We  do  not  deem  it  necessary  to 
extend  this  opinion  by  citation  from  other 
courts.  Our  statute  provides  that  in  valuing 
lands  on  which  there  is  coal  or  other  mine, 
or  stone  or  other  quarry,  the  price  or  value 
of  such  mine  or  quarry  shall  be  inclnded. 
This  necessarily,  requires  a  valuation  of  the 
mine  or  quarry,  and,  if  there  is  no  division 
of  ownership,  it  will  all  properly  be  assessed 
with  the  fee.  It  is,  however,  a  matter  of 
common  Imowledge  that  the  coal  underlying 
lands  is  conv^ed  by  deed  or  other  instru- 
ment, so  as  to  vest  the  coal,  with  right  of 
mining  the  same,  in  another  than  the  owner 
of  the  fee.    Ordinarily,  perhaps,  there  is  an 


absolnt*  conv^anoe  of  the  coal  or  other 
mineral,  with  a  lease  of  sulhcient  of  the  sur- 
face for  shafts,  etc.,  at  which  to  deliver  the 
ooal  from  the  mine,  or  it  may  be  mined  by 
entries  from  other  adjacent  lands,  without 
entering  upon  the  snjrface  of  the  particular 
tract  of  land  upon  which  the  coal  is  situated. 
The  grant  is  more  than  a  mere  license  to  en- 
ter and  mine  the  coal ;  it  is  a  conveyance  of 
the  coal  itself,  as  it  lies  impacted  between 
the  stratas  of  stone,  slate,  or  clay  in  the 
state  of  nature.  The  title  passes  to  it  as 
property.  It  is  true  its  value  must  be  added 
to  the  valuation  of  the  land,  but  it  by  no 
means  follows  that  it  must  be  assessed  with 
it  The  parties  have  created  two  distinct 
properties  in  the  same  land;  one  holding  one 
property  right  in  the  land,  and  the  other  a 
distinctly  separate  property  interest  therein. 
The  statute,  as  before  said,  when  read  in 
view  of  the  constitutional  provision  quoted, 
would  require  the  assessment  to  be  made  In 
the  names  of  the  persons  or  corporations 
holding  such  property  interest  in  the  land. 
True,  the  total  assessment  must  equal  the 
value  of  the  land  augmented  by  the  value  of 
the  coal  or  mine,  but  the  assessment  of  each 
should  be  made  separately  according  to  the 
several  holdings  to  the  end  that  each  "shall 
pay  a  tax  in  proportion  to  the  value  of  his, 
her,  or  its  property."  The  coal  thus  re- 
served by  the  grantor  of  the  land  is  not  per- 
sonal property,  and  cannot  be  until  it  is 
severed.  By  the  conveyance  of  it,  an  Inter- 
est in  the  land  itself  passes  to  the  grantee— 
the  ownership  of  portions  of  the  constituents 
of  the  land — and  falls  within  the  designation 
of  real  estate.'" 

In  Benavldes  v.  Hunt,  79  Tex.  389,  15  S. 
W.  386,  it  was  held  that  the  contract  grant- 
ing to  the  lessee  the  right  to  mine  coal  or 
other  minerals  on  land  for  a  term  of  years, 
conveys  to  him  an  interest  in  the  land  de- 
scribed, and  that  therefore,  the  four-year 
statute  of  limitation,  which  was  pleaded,  did 
not  apply.  See,  also,  Stuart  v.  Common- 
wealth, 94  Ky.  595,  23  S.  W.  367;  Sander- 
son V.  Scranton,  105  Pa.  469;  Kincaid  v.  Mc- 
Gowan,  88  Ky.  91,  4  S.  W.  802,  13  L.  B.  A. 
289;  Wolfe  County  v.  Beckett,  127  Ky.  252, 
105  S.  W.  447,  17  L.  R.  A.  (N.  S.)  688. 

From  the  foregoing  authorities  we  hold 
that  the  deeds  to  Downman  conveyed  to  him 
an  Interest  in  lands,  such  as  is  taxable  under 
the  laws  of  this  state.  We  further  believe, 
and  therefore  hold,  that  it  was  unnecessary 
on  the  part  of  the  state,  as  claimed  by  ap- 
pellee, to  show  that  the  lands  described  in 
the  deeds  of  conveyance  to  Downman  con- 
tained any  mineral  ores  or  other  valuable 
substances,  because  we  think  the  burthen 
was  on  the  appellee  to  show  that  they  did 
not  contain  such  minerals.  The  state  by  the 
introduction  of  the  tax  rolls  in  evidence 
made  a  prima  facie  case,  the  onus  of  rebut- 
ting which  was  upon  the  appellee.  We  there- 
fore sustain  both  of  said  assignmoita,  and 
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bold  that  ibe  conrt  erred  in  the  conclnsiona 
of  law  therein  complained  of. 

What  we  have  said  under  the  prerlons  as- 
slgnments  we  think  dlBposee  of  the  question 
raised  by  the  third  assignment,  for  which 
reason  It  will  be  unnecessary  to  discuss  sama. 

By  its  fourth  assignment  appellant  inslsta 
that  the  court  erred  in  its  fourth  conclusion 
of  law  in  holding  that  the  tax  rendition  for 
1907  made  by  the  grantors  of  appellee  Down- 
man  embraced  all  Interests  in  the  land  men- 
tioned in  plaintiff's  petition,  when  in  truth 
and  in  tact  said  renditions  at  the  time  made, 
while  not  in  the  manner  and  form  as  made, 
expressly  excluding  from  said  rendition  the 
idea  that  all  interests  were  rendered,  were 
never  approved  by  the  commissioners'  court 
as  a  toll  rendition  of  all  interest  in  the  lands, 
bat, '  on  tlie  contrary,  said  conunissionerB* 
court  ordered  and  directed  the  tax  assessor 
of  Llano  county  to  render  and  assess  sepa- 
rate and  apart  for  taxes  the  said  estate  and 
rights  that  had  been  by  said  grantors  con- 
veyed to  defendant  Downman,  and  said  ren- 
ditions as  made  by  said  grantors  were  not 
approved  until  the  said  assessments  had  been 
made  by  the  assessor  against  said  Downman, 
at  which  time  the  said  commissioners'  court 
of  Llano  county  approved  the  renditions  as 
made  by  the  assessor  of  Llano  county  of  the 
estate  and  rights  of  R.  H.  Downman  as  con- 
veyed to  him  by  the  stereotyped  and  six  other 
deeds  introduced  in  evidence,  and  because  it 
held  that,  inasmuch  as  the  grantors  of  R.  H. 
Downman  had  rendered  the  land  as  above 
specified,  that  the  commissioners'  court  had 
no  authority  before  the  date  of  approving 
the  said  renditions  of  said  grantors  to  in- 
struct the  tax  assessor  to  assess  separately 
the  estate  and  rights  in  the  lands  conveyed 
by  said  grantors  to  R.  H.  Downman  and 
thereafter  to  approve  both  assessments  and 
require  the  payment  of  taxes  by  the  gran- 
tors of  R.  H.  Downman  of  the  estate  they 
owned  in  said  land,  and  also  the  payment  by 
R.  H.  Downman  of  the  taxes  assessed  against 
him  for  the  estate  and  rights  he  owned  in 
the  lands.  And  by  its  proposition  thereun- 
der, appellant  urges  that  the  fact  that  each 
of  the  grantors  of  the  interests  conveyed 
to  appellee  in  the  tracts  of  land  mentioned 
in  plaintiff's  petition  rendered  said  landa  for 
taxation,  listing  same  as  real  estate  and  did 
not  employ  any  language  indicating  an  in- 
tention to  exclude  or  except  from  their  valua- 
tion as  made  any  mineral  rights  or  other  In- 
terest whatever  in  said  lands,  but  said  ren- 
ditions were  made  as  of  the  whole  interests 
in  said  lands  in  the  manner  and  form  pre- 
scribed by  statute  for  the  rendition  of  real 
estate,  and  were  accepted  by  the  tax  as- 
sessor and  approved  by  the  board  of  equaliza- 
tion, and  the  tax  rolls  made  up  therefrom 
and  predicated  on  said  renditions  and  assess- 
ments in  the  form  prescribed  by  statute  for 
making  up  rolls  showing  taxes  due  on'- real 
estate,  where  the  same  has  been  rendered 
for  taxation  by  the  owners,  did  not  render 


invalid  the  subsequent  assessment  of  the 
mineral  rights  owned  by  appellee  in  said 
tracts  of  land. 

It  wlU  be  recalled  that  the  foartb  con- 
clusion of  law  held  that  the  tax  rendition  for 
1007  made  by  the  grantors  of  Downman  and 
the  tax  assessments  predicated  thereon  em- 
braced all  interest  in  the  lands  mmtlDned 
in  plaintiff's  petition,  inclusive  of  the  mines, 
mineral,  quarries,  and  fossils  in  or  under  tbe 
same,  and  that  since  all  taxes  due  tlie  state 
and  county  on  said  lands  for  1907  had  been 
paid,  therefore  the  state  was  prednded  from 
reassessing  the  same  property  or  any  inter- 
est therein  for  the  same  year  in  the  name  of 
another,  and  again  collecting  taxes  for  saiil 
year,  notwithstanding  the  second  assessment 
might  be  against  the  real  owner  of  the  in- 
terest assessed.  Tliis  conclusion  was  based 
upon  tbe  fourth  finding  of  fact  above  set 
out.  Appellee  by  his  first  counter  propoalf 
tlon  contends  that  as  the  undisputed  evidence 
in  the  case  sustains  the  finding  of  the  trial 
court  that  all  taxes  due  for  the  year  1907 
on  each  of  the  tracts  of  land  mentioned  in 
plaintifll's  petition  bad  been  paid  in  full  prior 
to  the  trial  of  this  case,  that  tbe  trial  conrt, 
for  this  reason,  properly  rendered  Judgment 
for  appeUee,  regardless  of  any  other  defense 
presented,  citing  in  support  of  his  contention 
articles  5062  and  6076,  Rev.  St  1895;  also 
State  V.  A.  &  N.  W.  R.  R.  Co..  94  Tex.  530, 
62  S.  W.  1050;  Commonwealth  v.  Chicago 
R.  R.  Co,  105  S.  W.  127,  32  Ky.  Law  Rep.  10; 
Commonwealth  v.  Ingalls,  121  Ky.  194,  89  S. 
W.  157;  Spalding  v.  O'Callaghan  (Ky.)  78 
8.  W.  189;  Commonwealth  v.  Gaines  &  Co., 
80  Ky.  489 ;  Commonwealth  v.  Ohes.  &  Ohio 
R.  R.  (Ky.)  91  8.  W.  672. 

The  authorities  cited  by  appellee  snstahi 
abstractly  the  contention  as  made  by  him, 
and  if  his  premise  is  correct,  then  there  can 
be  no  question  that  the  court  vras  correct  in 
the  conclusions  reached ;  because  tf,  in  fact, 
the  grantors  of  Downman  had  by  their  vol- 
untary assessment,  which  had  been  accepted 
and  acted  upon  by  the  authorities,  teaierei 
for  taxation  not  only  their  interest  in  tbe 
real  estate  mentioned  in  said  conveyances, 
but  that  the  same  embraced  the  mineral 
rights  of  Downman  as  well,  and  the  state 
had  collected  from  said  grantors  the  wbole 
amount  of  taxes  so  due,  then  and  in  that 
event  the  state,  tlirough  Its  officers,  could  not 
reassess  and  collect  an  additional  tax  from 
Downman.  But  was  this  done?  Appdiee 
contends  that  it  was,  by  reason  of  the  fact 
that  In  the  rmditions  of  said  real  estate  as 
given  in  by  the  grantors  of  Downman  and  a& 
cepted  by  the  assessor  no  mention  was 
made  in  said  assessments  of  the  fact  tbat 
they  had  previously  conveyed  their  Interest 
in  the  mineral  rights  underlying  said  lands, 
and  there  was  nothing  to  indicate  any  sncb 
fact  in  any  of  said  assessments.  While  tbis 
is  tme,  and  it  would  have  been  better  for 
said  grantors  to  have  mentioned  in  said 
assessments  OMt  they  only  rendered  tbe  sor- 
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face  Mtate  in  said  lands,  yet  we  find  that 
when  the  commlBsionen'  court  met  as  a 
board  of  equalization,  and  these  assessmenta 
of  Downman's  grantors  were  presented  for 
their  consideration,  they,  with  knowledge  of 
the  fact  that  the  mineral  rights  bad  been 
conveyed  by  said  grantors,  deferred  action 
thereon,  and  directed  the  assessor,  by  an 
order  spread  upon  their  minutes,  as  herein- 
before set  -out,  to  assess  for  taxation  aU 
mineral  rights  In  lands  In  said  county  where 
It  appeared  that  the  owners  of  the  surface 
estate  had  conveyed  the  mineral  rights  there- 
in. Hie  raeord  shows  that  the  assessor  lit- 
erally followed  the  direction  of  the  commls- 
atoners'  court  In  this  respect,  and  assessed 
as  against  Downman  the  mineral  rights  so 
conveyed  to  him  by  each  of  said  grantors, 
which  assessments  were  at  the  same  time 
together  with  the  assessments  of  the  lands 
rendered  by  said  grantors,  submitted  to  said 
court  for  their  consideration,  and  at  the  same 
time  said  court  approved  the  assessments  of 
said  grantors  as  well  as  the  assessments 
against  Downman  for  his  mineral  rights  In 
the  tracts  so  conveyed  to  him  by  said  gran- 
tors. This  being  true.  It  clearly  appears  that 
the  commissioners'  court  did  not  consider 
the  rendition  of  Downman's  grantors  as  em- 
bracing the  mineral  rights  In  said  lands; 
but,  on  the  contrary,  specially  directed  that 
the  same  should  be  assessed  separate  and 
apart  from  the  interest  of  the  grantors  there- 
in, and  the  same  was  so  assessed,  and  the 
assessments  so  separately  made  were  ap- 
proved by  them.  For  which  reason.  It  seems 
to  OS  that  the  rule  contended  for  by  appellee 
does  not  apply,  but,  on  the  contrary  the  con- 
tention of  appellant  Is  correct  and  should 
be   sustained. 

There  was  no  finding  In  Its  conclusions  of 
law  by  the  trial  court  relative  to  whether 
or  not  the  tax  assessments  against  the  de- 
fendant were  void  on  the  ground  of  inequal- 
ity and  systematic  discrimination,  the  court 
holding  that  since  it  made  a  general  finding 
In  favor  of  the  defendant,  it  was  unnecessary 
to  pass  upon  this  question ;  and  while  appel- 
lant has  presented  no  assignment  dlscnsring 
this  question,  yet  since  the  Judgment  of  the 
court.  If  correct,  could  be  sustained  upon  the 
theory  if  warranted  by  the  facts  which  is 
not  admitted  that  said  tax  was  not  uniform 
and  equal  but  systematically  discriminatory 
against  the  appellee,  notwithstanding  the 
fact  that  the  court  did  not  base  Its  Judgment 
upon  this  feature  of  the  case,  and  especially 
in  view  of  the  fact  that  appellee  In  his  brief 
presents  this  phase  of  the  case  and  urges 
that  the  Judgment  of  the  court  is  correct, 
since  its  findings  of  fact  show,  as  he  con- 
tends, that  the  assessments  In  question  were 
void  because  It  appeared  from  said  finding 
that  appellee's  mineral  rights  were  assessed 
for  taxes,  whereas  the  mineral  rights  belong- 
ing to  other  persons  In  said  county,  who  own- 
ed both  the  surface  estate  and  the  mineral 
rights  were  not  so  assessed  for  taxea,  we 


therefore  think  It  appropriate  to -present  our 
views  upon  this  question.  Appdlee  cites  the 
following  authorities  In  support  of  his  con- 
tention: Section  1,  art  8,  Tex.  Const ;  sec- 
tion 1,  Const  V.  8.  Amend.  14 ;  Lively  v.  <U., 
K.  ft  T.  Ry.  Co.,  102  Tex.  658,  120  S.  W.  852 ; 
M.,  K.  ft  T.  Ry.  Co.  v.  Shannon  et  al.,  100 
Tex.  896,  100  S.  W.  1S8,  10  L.  R.  A  (N.  S.) 
681 ;  Cummings  v.  Merchants',  etc..  Bank,  101 
n.  B.  163,  26  L.  Ed.  003 ;  Raymond  v.  Chi- 
cago U.  T.  Co.,  207  U.  S.  20,  28  Sup.  Ct  7, 
62  L.  Ed.  78;  Taylor  t.  L.  ft  N.  Ry.  Co.,  88 
Fed.  360,  81  C.  0.  A  587;  Bank  v.  Rlnes,  3 
Ohio  St  15;  Ex  parte  Ft  Smith,  etc..  Bridge 
Co.,  62  Ark.  461,  86  S.  W.  1060;  Chicago,  B. 
ft  Q.  Ry.  Co.  V.  Board,  etc.,  64  Kan.  781,  39 
Pac.  1080;  Andrews  v.  King  County,  1  Wash. 
St  46,  23  Pac.  409,  22  Am.  St.  Rep.  136. 

The  order  of  the  commissioners'  court  above 
recited,  under  which  the  assessments  against 
appellee  were  made,  as  well  as  the  facts  in 
evidence,  we  think,  fall  to  sustain  appellee's 
contention  in  this  respect  It  is  true  that 
the  tax  assessor  thereunder  was  directed  to 
assess  for  taxes  all  mineral  rights  In  said 
county  by  whomsoever  held,  where  it  appear- 
ed that  the  same  had  been  severed  by  con- 
veyance from  the  ^urface  estate;  still,  this 
Is  not  equivalent  to  a  direction  to  the  asses- 
sor to  disregard  In  his  assessment  those  hold- 
ing lands  in  which  mineral  rights  existed 
bat  had  not  been  severed  by  conveyance  to 
others.  'And  it  would  seem  to  us  that  be- 
fore the  contention  made  by  appellee  could 
be  upheld  that  it  ought  to  be  made  to  appear 
that  the  tax  assessor  of  Llano  county  and 
the  tax  authorities  thereof  had  declined  to 
assess  for  taxes  those  owning  such  mineral 
lands.  Nor  do  we  think  this  is  made  manifest 
by  a  failure  on  the  part  of  said  assessor  to  re- 
duce the  value  of  the  assessment  against  the 
lands  of  Downman's  grantors.  The  other  lands 
in  said  county  were  assessed  for  taxes  against 
the  owners  as  lands  are  usually  assessed. 
Such  an  assessment  unquestionably  embrac- 
ed the  mineral  rights  in  said  lands,  because 
the  same  were  unqualified  and  Included  an 
assessment  against  the  minerals.  If  any  there 
be  thereon,  as  well  as  against  the  surface 
estate.  The  order  of  the  commissioners' court 
was  not  a  direction  to  assess  alone  the  min- 
eral rights  held  by  Downman,  but  it  was  gen- 
eral and  embraced  within  it  all  persons  hold- 
ing and  owning  mineral  rights  where  the 
same  had  been  sevwed  by  the  owner  from 
the  surface  estate.  We  think  this  is  an  en- 
tirely different  question  from  that  determin- 
ed in  the  case  of  Lively  ▼.  M.,  K.  ft  T.  Ry. 
Co.,  supra.  In  that  case  it  was  shown  that 
the  assessment  of  the  Intangible  assets  of 
the  railway  company  was  fixed  at  their  full 
market  value,  while  the  value  of  all  other 
property  in  the  county  was'  assessed  at  two- 
thirds  of  its  actual  value.  Therefore,  such 
corporation  was  denied  the  right  of  equal  and 
uniform  taxation  secured  to  it  by  section  1, 
art  8,  of  the  state  Constitution,  as  well  as 
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tlie  rigbt  to  equal  protection  of  the  laws,  as 
guaranteed  by  section  1  of  tbe  fourteenth 
amendment  of  the  Constitution  of  the  United 
States;  to  our  minds  an  entirely  disslmlUir 
proposition  to  the  one  here  presented.  Be- 
sides this,  we  are  Inclined  to  think  that  the 
evidence  fails  to  show  any  such  lack  of  uni- 
formity and  inequality  or  systematic  discrim- 
ination as  complained  of  by  appellee.  It  does 
not  appear  from  the  evidence  that  the  taxes 
assessed  against  the  defendant  were  greater 
than  those  assessed  against  any  other  owner 
of  mineral  rights  In  Llano  county.  But  the 
argument  made,  based  on  the  facts,  is  that 
the  owners  of  the  surface  estate,  to  wit, 
Downman's  grantors,  were  required  to  pay 
and  did  pay  the  same  amount  of  taxes  up- 
on their  lands  as  other  owners  who  bad  not 
conveyed  the  mineral  rights  In  their  respec- 
tive tracts.  This  latter  feature,  however, 
does  not  make  the  assessments  In  our  Judg- 
ment contravene  either  the  letter  or  the  spir- 
it of  the  constitutional  provisions  above 
quoted. 

Before  closing  this  opinion  the  writer  de- 
sires to  express  his  appreciation  of  and  ac- 
knowledgment for  the  great  aid  afTorded  him 
in  the  Investigation  of  the  questions  here  dis- 
cussed by  the  able  and  Elaborate  briefs  of 
the  distinguished  counsel  representing  the  re- 
spective parties  hereto. 

Believing  that  the  court  erred,  for  the  rea- 
sons hereinbefore  pointed  out.  It  becomes  our 
duty  to  reverse  the  case  and  to  render  such 
Judgment  as  the  court  below  should  have  ren- 
dered. We  therefore  direct  that  the  Judg- 
ment of  the  court  below  be,  and  the  same  is 
hereby,  reversed  and  rendered  in  behalf  of 
appellant. 

Reversed  and  rendered. 


ST.  LOUIS  SOUTHWESTERN  BY.  CO.  OF 
TEXAS  V.  McOAULBY.  t 

(Court  of  cavil  Appeals  of  Texas.     Jan.  26, 
1911.    Behearing  Denied  Feb.  23,  1011.) 

1.  Baiuioads    (I   3fl0«>— Fbightenino    Ahi- 
MALS— Case  REQUiRcn. 

Where  a  port  of  a  railroad  rixht  of  way 
had  been  used  for  a  public  street  without  objec- 
tion for  20  yean,  the  railroad  company  was  lia- 
ble for  injuries  to  a  traveler  thereon,  in  con- 
Requence  of  her  horse  becoming  frightened  by 
unnecessary  noises  of  an  engine  moving  parallel 
with  her. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
cent.  Dig.  fi  1241-1244;  Dec.  Dig.  I  360.*] 

2.  BAILROAttS  (I  360*)— LlCERSEES— CaBK   RB- 

qciBXD. 

Operators  of  an  engine  on  a  track,  parallel 
to  a  part  of  the  right  of  way  used  by  the  trav- 
eling public  without  objection,  must  not  un- 
necessarily permit  the  engine  to  become  so  en- 
veloped by  smoke  and  steam  as  to  present  an 
unusual  appearance  so  as  to  fri^ten  a  bone 
driven  by  a  traveler  on  the  right  of  way. 

rE!d.   Note.— For  other  cases,  see  Railroads, 
Cent.  Kg.  |>  1241-1244;    Dec.  Dig.  S  360.*] 


3.  Railboads  (i  358*)— Licenske»-Gab  Rb- 
quiBxn. 

An  engineer  who  discoven  the  peril  of  s 
traveler  on  a  part  of  the  right  of  way  common- 
ly used  by  the  public  without  obJectioB  mwt 
use  the  reasonable  means  at  hand  to  avwd 
threatened  Injury. 

[Ed.   Note.— For  other  cases,   see  Railroadi. 
Cent.  Dig.  i  1236;    Dec  Dig.  {  368.*] 

4.  RAIUOAnS  (i  401*)— LiCENSUS— IR8IB0C- 
TIONS— CaBE    ReQUIBED. 

Where  traveling  on  a  part  of  a  zailraad 
rifrht  of  way,  commonly  used  by  the  patdic 
without  objection,  was  not  dangerous  except 
as  made  ip  by  the  operation  of  engines  and 
cars  on  the  track,  a  charge  that  If  an  atgineer 
saw  a  traveler's  dangerous  position  In  time  t» 
avoid  injury  bv  the  use  of  the  means  at  his 
command,  and  be  failed  to  do  so,  and  to  avoid 
an  accident  to  the  traveler  caused  by  her  hone 
becoming  frightened,  the  company  was  liable, 
was  not  erroneous  as  leading  the  jury  to  tieliere 
that  the  engineer  must  do  more  than  use  the 
means  at  band. 

[EM.   Note.— For  other   cases,   see  Railroads, 
Cent  Dig.  H  1382-1390;  Dec  Dig.  |  401.*] 

5.  Railboads  (I  358*)— Licensees— Case  Re- 

QUIBEO. 

A  railroad  company  must  exercise  due  care 
not  to  injure  licensees  whom  it  knows  to  be  on 
its  rigbt  of  way  and  keep  a  lookout  to  discover 
and  avoid  injury  to  all  who  may  be  expected  to 
he  there. 

[Bid.   Note.— For  other   cases,   see  Rallroadi. 
Cent.  Dig.  i  1236;  Dec.  Dig.  |  SSa*] 

6.  Railboaus  (§  400*)— Licensees— CoNTRiB- 
in«BT  Neguoencb— Question  fob  Jdrt. 

Whether  a, traveler  on  a  part  of  a  railroad 
right  of  way,  used  without  objection  by  the 
traveling,  puulc,  was  guilty  of  contributoiy 
nc^igence  in  using  the  right,  of  way  while  there 
were  other  ways  as  near,  if  not  as  good,  Mi 
for  the  JU17. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1377;   Dec  Dig.  |  400.*] 

7.  Tbial  ({  253*)— iNSnucnoNs— Ignobino 
Issues. 

Where,  in  an  action  for  injuries  to  a  trav- 
eler  on  a  part  of  a  railroad  right  of  way  used 
by  the  traveling  puUic,  in  consequence  of  her 
horse  becoming  frightened,  the  refusal  to  charge 
that  if  the  way  along  which  plaintiff  was  trav- 
eling was  dangerous  because  of  its  proximity 
to  the  track  and  was  known  so  to  be  by  the 
plaintiff,  and  was  chosen  by  her  when  she 
might  liave  chosen  another  way,  there  coald  be 
no  recovery,  was  property  refused  because  re- 
quiring a  verdict  against  plaintiff,  without  ref- 
erence to  the  issue  of  discovered  peril  raised  b; 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  li  613-623;    Dec.  Dig.  |  253.*] 

8.  Tbial  (|  260*)— Ikstbdctions— RKrc8Ai.To 
Give  Instbcctions  Covebed  bt  trb 
Chabox  Given. 

It  is  not  error  to  refuse  instructions  cov- 
ered by  the  court's  charge  so  btr  as  they  state 
the  law  and  are  warranted  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  651;  Dec.  Dig.  f  260.*] 

9.  Affeal  and  Ekbob  (I  1002*)— Vnoior- 

CONCLUSIVENRSS. 

In  determining  the  issues  on  conflicting 
evidence,  the  jury  may  look  alone  to  the  portion 
of  it  favorable  to  the  successful  par^,  and  the 
court  on  appeal  cannot  say  that  such  a  verdict 
is  not  supported  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3935 ;    Dec.  Dig.  |  1002.*) 


•ror  other  csms  see  ume  topic  and  section  NUMBER  In  Dec.  Dls.  ft  Am.  Dig.  Key  No,  Series  ft  Rop'r  Indezw 
t  Writ  of  error  denied  by  Supreme  Court 
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Aroeal  from  District  Conrt,  Hopklna 
County ;  R.  L.  Porter,  Jndge. 

Action  by  Mln  Hattle  McGauley  against 
the  St  Louis  Southwestem  Railway  Com- 
pany  of  Texas.  From  a  Jndgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

R  B.  Perkins  and  Templeton,  Craddock, 
Crosby  &  Dinsmore,  for  appellant  C.  A. 
Sweeton  and  D.  Tbomton,  for  appellee. 

WILLSON,  a  J.  Appellant's  line  of  rail- 
way ran  east  and  west  tbrougli  Sulphur 
Springs.  Mulberry  and  Seventh  streets,  west 
of  appellant's  depot,  ran  north  and  south. 
Between  them  was  Johnson's  gin  lot  the 
south  boundary  line  of  which  was  marked 
by  a  fence  running  parallel  with  the  track 
of  said  railway  from  Mulberry  to  Seventh 
street  a  distance  of  about  227  yards,  and 
was  identical  with  the  north  boundary  line 
of  appellant's  right  of  way.  During  20  years 
that  part  of  said  right  of  way  lying  between 
said  two  streets  on  the  east  and  west  and  be- 
tween said  fence  and  said  track  on  the 
north  and  south  had  been  used  for  the  gen- 
eral purposes  of  a  public  street  and  as  a  pub- 
lic way  to  and  from  the  city  cemetery,  sit- 
nated  about  80  yards  east  of  said  lot  The 
width  of  the  right  of  way  at  the  point  spec- 
ified is  not  shown  by  the  testimony  In  the 
record,  but  it  appears  that  the  part  there- 
of used  as  a  street  was  about  30  feet  from 
the  track  of  the  railway.  November  20,  1906, 
a  number  of  people  including  appellee,  in 
vehicles  drawn  by  horses,  forming  a  funeral 
procession,  were  traveling  along  said  part  of 
said  right  of  way,  going  west  to  the  ceme- 
tery, when  employes  of  appellant  in  charge 
at  one  of  Its  engines  ran  same  along  said 
track  from  a  point  east  of  Mulberry  street  to 
a  point  opposite  appellee's  place  In  said  pro- 
cession. The  horse  appellee  was  driving 
grew  restless  as  the  engine  moved  towards 
him,  and  when  It  reached  a  point  on  the 
track  opposite  him  became  unmanageable.  As 
a  resnlt  appellee  was  thrown  or  caused  to 
jnmp  from  the  buggy  In  which  she  was  rid- 
ing, thereby  sustaining  injury  to  her  person. 
She  recovered  a  Judgment  against  appellant 
for  the  sum  of  |1,600,  her  damages  as  found 
by  a  Jury.  The  verdict  involved  findings  that 
appellant  was  and  that  appellee  was  not 
guilty  of  negligraice  proximately  causing  the 
InJnry  she  sustained,  and  that  her  damages 
amounted  to  the  sum  adjudged  in  her  favor. 
There  was  testimony  to  support  suCh  find- 
ings, and  we  adopt  them  as  our  own. 

In  bis  main  charge  the  conrt  instructed 
the  Jury  to  find  for  appellee,  unless  they  be- 
lieved she  had  been  guilty  of  negligence  con- 
tributing to  the  accident  resulting  In  the  in- 
Jnry  of  which  she  complained,  if  they  be- 
lieved that  "one,"  quoting  from  the  charge, 
"of  the  defendant's  engines  on  its  said  line 
of  railroad  ran  up  behind  and  by  the  side  of 
and  in  close  proximity  to  plaintiff  while  she 
was  traveling  and  driving  said  horse  on  said 


road,  street  or  highway,  and  If  yon  further 
find  that  while  said  engine  was  approaching 
and  was  near  plaintiff  that  the  engineer  In 
charge,  knowing  of  plaintifTs  presence  In 
said  buggy  being  drawn  by  said  horse.  If  he 
did,  negligently  permitted  steam  or  vapor 
nnnecessarily  to  escape  from  his  engine,  or 
any  of  the  cocks,  valves,  or  places  where  the 
same  usually  escapes,  or  if  you  believe  that 
he  negligently  made  any  unnecessary  use  of 
steam  in  propelling  same,  or  If  by  the  negli- 
gence of  the  defendant  the  working  part 
thereof  was  not  properly  lubricated,  polish- 
ed, and  oiled,  and  If  by  the  negligence  of  the 
defendant  said  engine  was  unskiUfully  oper- 
ated, as  alleged  by  plaintiff  in  her  petition, 
and  by  the  use  of  all  or  any  of  such  means 
(if  any),  the  noises  thereof  (if  any),  the  un- 
usual and  frightful  appearance  thereof  (If 
any),  as  alleged  by  plaintiff  in 'her  petition, 
scared  the  horse  being  driven  by  plaintiff 
and  caused  it  to  become  unmanageable,  as 
alleged  by  plaintiff  In  her  petition,  and  caus- 
ed plaintiff  to  be  thrown  from  the  buggy  In 
which  she  was  riding  and  thereby  injured 
the  plaintiff,  and  if  you  further  believe  that 
such  negligent  acts  on  die  part  of  the  de- 
fendant (if  any)  were  the  proximate  cause  of 
the  plaintltrs  injuries  (if  any)  as  alleged  in 
her  petition."  The  instruction  is  attacked 
as  being  erroneous  in  several  respects.  Ob- 
viously, it  lacks  the  clearness  of  statement 
which  should  characterize  every  instruction 
to  a  Jury,  and  it  has  not  been  without  hesita- 
tion that  we  have  reached  the  conclusion 
that  it  should  not  be  held  to  have  be&a  erro- 
neous, because  calculated  to  confuse  and  mis- 
lead the  Jury.  It  was  shown  by  testimony 
that  the  portion  of  appellant's  right  of  way 
along  which  appellee  was  traveling  with  the 
funeral  procession  had  been  used  for  all 
the  purposes  of  a  public  street  without  ob- 
jection on  the  part  of  appellant  during  a 
period  of  20  years.  It  was  also  shown  that 
appellant's  employes  in  charge  of  the  oigine, 
while  switching  cars  on  another  track,  at 
a  point  some  distance  east  of  the  place 
where  the  accident  occurred,  discovered  the 
vehicles  in  the  procession,  and  afterwards 
ran  the  engine  onto  the  track  parallel  with 
the  way  the  procession  was  traveling  and 
followed  after  the  procession  to  the  point 
where  the  accident  occurred.  There  also 
was  testimony  sufficient  to  support  findings 
by  the  Jury  that  the  engine,'  as  it  moved, 
first  towards  the  procession  and  afterwards 
along  the  track  parallel  with  it  made  unnec- 
essary noise  and  unnecessarily  emitted-  steam 
and  smoke.  So  far  as  the  noise  was  con- 
cerned, it  seems  to  be  clear  that  if  it  was 
unnecessary  in  the  operation  of  the  engine, 
and  was  due  to  negligence  on  the  part  of  the 
Iiersons  in  charge  of  the  engine,  and  if  be- 
cause thereof  appellee's  horse  became  fright- 
ened, and,  as  a  result  of  his  fright  she  was 
thrown  from  the  buggy  and  thereby  was  in 
Jured,  she  was  entitled  to  recover,  if  she 


Digitized  by 


Google 


800 


184  SOUTHWESTERN  REPORTBB 


CTex. 


was  herself  wlthont- fault  Railway  Go.  ▼. 
Belt,  24  Tex.  Cly.  App.  281,  59  8.  W.  611 ; 
Puppovltch  V.  Railway  Co.,  46  Tex.  Civ.  App. 
138,  99  S.  W.  1148;  Railway  Oo.  T.  Fartln, 
38  Tex.  Cly.  App.  173,  76  S.  W.  237.  We  see 
no  reason  why  she  should  be  denied  a  right 
to  recover,  if,  instead  of  being  frightened  by 
the  unnecessary  noise,  the  horse  was  fright- 
ened by  an  "unusual  and  frightful  appear- 
ance" of  the  engine,  produced  by  steam  and 
smoke  unnecessarily  and  negligently  caused 
or  permitted  to  escape  from  and  envelop  It 
The  dnty  which  appellant's  employes  in 
charge  of  the  engine  owed  to  appellee  was  to 
use  such  care  in  the  operation  thereof  as  an 
ordinarily  prudent  person  would  have  used 
under  the  same  circumstances,  and  we  think 
this  duty  could  have  been  as  well  violated 
by  unnecessarily  causing  or  permitting  the 
engine  to  become  so  enveloped  by  smoke  and 
steam  as  to  present  an  "unusual  and  fright- 
ful appearance"  to  the  horse,  as  it  could 
have  been  violated  by  causing  or  permitting 
it  to  make  unnecessary  noises.  If  this  is 
true,  then  the  instruction,  however  lacking 
it  may  be  in  precision,  it  seems  to  us,  can- 
not be  said  to  have  been  erroneous;  for  its 
eCTect  was  to  tell  the  Jury,  other  conditions 
specified  concurring,  to  find  for  appellee  if 
the^  believed  the  horse  became  frightened 
because  of  noise,  and  "the  unusual  and 
frightful  appearance"  of  the  engine,  and 
further  believed  that  such  noise  and  appear- 
ance of  the  engine  were  the  result  of  negli- 
gence on  the  part  of  appellant's  employes 
in  particulars  specified. 

The  court  in  Us  main  charge,  further  in- 
structing the  jury,  told  them  to  find  for  ap- 
pellee although  they  believed  she  was  guilty 
of  contributory  negligence,  if  they  also  be- 
lieved from  the  evidence  that  the  engineer  in 
charge  of  the  engine  "actually  saw  and  knew 
of  plaintlfll's  dangerous  position  (if  she  was 
In  a  dangerous  position)  in  time  to  have 
avoided  the  injury  (if  any)  by  the  use  of  the 
means  at  his  command,"  and  further  believ- 
ed that  he  "failed  to  use  all  reasonably  or^ 
dlnary  efforts  at  his  command,  consistent 
with  the  safety  of  his  engine,  locomotive, 
and  tender,  and  those  riding  thereon,  to 
avoid  the  accident,"  and  further  believed 
"that  snch  failure  (it  any)  on  the  part  of 
said  engineer  was  the  proximate  cause  of 
plaintiff's  injury  (if  any)."  The  objection 
made  to  this  portion  of  the  charge  is  that 
it  was  misleading  in  that  it  required  the 
engineer  to  "use  all  the  means  at  his  com- 
mand to  avoid  the  accident  if  he  saw  and 
knew  of  her  dangerous  position,  when  she 
was  in  a  dangerous  position  from  the  time 
she  entered  the  way  wbere  it  ran  over  de- 
fendant's premises,"  and  that  she  "being 
at  most  a  mere  licensee  thereon,  the  engineer 
was  not  required  to  use  all  the  means  at 
his  command  to  avoid  the  accident  at  least 
nntll  after  he  saw  and  knew  from  the  ac- 
tions of  plaintlfTs  horse  that  an  accident 


was  imminent"    It  did  not  appear  fliat  the 

way  appellee  was  traveling  was  dangerous, 
except  as  it  might  be  made  so  by  the  opera- 
tion of  appellant's  engines  and  cars  along 
its  track  parallel  with  same.  The  peril 
arose,  not  because  of  the  way,  bnt  because  ot 
the  operation  of  the  engine.  When  the  en- 
gineer dliscovered  that  she  was  in  peril  on 
account  of  the  operation  of  the  engine,  it 
became  his  dnty  to  nse  the  means  at  liand 
to  avoid  the  injury  threatened  to  her.  and 
we  think  the  Jury  reasonably  could  not  have 
understood  the  instruction  to  mean  otherwise. 
Therefore  we  do  not  think  the  instruction,  in 
the  particular  pointed  out  was  erroneous. 

At  the  request  of  appellee,  the  court  in- 
structed the  Jury  that  if  the  way  along  which 
appellee  was  traveling  at  the  time  she  sus- 
tained the  ^ury  complained  of  had  been 
"commonly  and  publicly  used  by  persons  in 
traveling  in  vehicles  drawn  by  horses  to  and 
from  the  city  cemetery,  ♦  »  ♦  with  the 
knowledge,  consent  permission,  or  acquies- 
cence of  the  defendant,"  it  was  am>ellant's 
duty  "in  operating  and  proi)elllng  its  engines 
while  approaching  and  passing  said  road, 
street  or  highway  to  have  exercised  ordinary 
care  In  the  operation  and  control  of  its  said 
engine,  so  as  not  to  endanger  the  persons 
known  to  defendant's  servants  and  agents  to 
be  using  said  road,  street  or  highway,  even 
though  you  believe  said  road,  street  or  high- 
way ran  along  and  upon  defendant's  right  of 
way."  Appellant  Insists  that  persons  travel- 
ing on  and  along  the  used  way  on  its  right 
of  way  were  mere  licensees,  and  that  as  to 
licensees  It  had  "the  absolute  right  to  operate 
its  engines  and  trains  on  its  track  by  the  side 
of  the  said  way  in  the  usual  and  costomarr 
manner,  even  though  the  safety  of  such  trav- 
elers is  endangered  thereby,  and  defendant  is 
under  no  duty  to  use  such  care  in  the  opera- 
tion of  its  trains  as  not  to  endanger  tbe 
safety  of  such  travelers."  We  do  not  agree 
that  the  law  is  as  appellant  asserts  It  to  be. 
To  say  that  a  railway  company  owes  no  dnty 
to  use  care  In  the  operation  of  its  trains  not 
to  injure  persons  whom  it  knows  to  be  on  Its 
right  of  way  and  whom  it  lias  licensed  to  be 
there,  would  be  to  impute  to  the  law  the  lack 
of  a  humaneness  which  ought  to  be  one  of 
its  chief  characteristics.  There  is  ample  aa- 
thority  for  saying  the  law  in  this  particnlar 
Is  not  Justly  subject  to  such  an  impntation. 
"If  a  railroad  company,"  says  Judge  Elliott, 
"licenses  or  acquiesces  In  the  use  of  its  trade 
or  premises  by  others.  It  must  exercise  rea- 
sonable care  not  only  to  avoid  injuring  them 
after  they  are  discovered  to  be  in  dang»,  bnt 
also  to  keep  a  careful  lookout  to  discover  and 
avoid  injury  to  all  who  may  be  expected  to 
be  upon  their  right  of  way  or  premises.'*  3 
Elliott  on  Railroads,  {  1250,  citing  as  support- 
ing the  statement,  amwig  other  cases,  Railway 
Co.  V.  Bolton,  36  Tex.  Civ.  App.  87,  81  8.  W- 
123,  and  Railway  Co.  v.  Lee,  34  S.  W.  IftX 
Speaking  further  with  reference  to  the  duty  of 
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Budi  companies  to  UcenseeB  and  trespassen 
on  their  premises,  Judge  Elliott  says:  "It  is 
a  soond  and  wholesome  rule  of  law,  humane 
and  conserratlTe  of  human  life,  that  without 
regard  to  whether  the  person  klUed  or  injur- 
ed in  the  particular  case  was  or  was  not  a 
trespasser  or  a  bare  licensee  upon  the  track 
of  the  railroad  company,  the  company  is 
bound  to  exercise  special  care  and  watchful- 
ness at  any  point  upon  its  track,  where  peo- 
ple may  be  expected  to  be  In  considerable 
numbers,  as,  for  example,  in  a  city  where 
the  population  is  dense ;  even  between  streets 
where  the  track  has  been  extensively  used 
for  a  loug  time '  by  pedestrians ;  or  where 
the  roadbed  is  constantly  used  by  pedestrians ; 
or  at  a  bridge  In  a  thickly  settled  community, 
which  the  public,  In  considerable  numbers, 
have  used  for  years.-  At  such  places  the  com- 
pany is  bound  to  anticipate  the  presence  of 
persons  on  the  track,  to  keep  a  reasonable 
lookout  for  them,  to  give  warning  signals, 
such  as  will  apprise  them  of  the  danger  of 
an  approaching  train,  to  moderate  the  speed 
of  Its  train  so  as  to  enable  them  to  escape 
Injury ;  and  a  failure  of  duty  In  this  respect 
will  make  the  railway  company  liable  to  any 
person  thereby  Injured,  subject  of  course  to 
the  qualification  that  his  contributory  negli- 
gence may  bar  a  recovery."  3  Elliott  on  Rail- 
roads, I  1726;  Ry.  Co.  v.  Sanders,  42  Tex. 
Civ.  App.  645,  94  S.  W.  149. 

It  was  shown  that  there  were  other  ways 
as  near.  If  not  so  good,  as  the  one  chosen  by 
appellee,  by  which  she  could  have  reached 
the  cemetery  without  traveling  along  appel- 
lant's right  of  way  at  the  point  thereon  where 
the  accident  occurred.  The  court  refused  to 
Instruct  the  jury  as  requested  by  appellant 
to  find  for  It,  If  they  believed  the  way  along 
wblcb  appellee  was  traveling  was  dangerous 
because  of  its  proximity  to  appellant's  track, 
and  was  known  so  to  be  by  appellee,  and 
was  chosen  by  her  when  she  might  have  chos- 
en another  and  safe  way  to  the  cemetery  of 
about  the  same  distance.  We  think  the  In- 
struction properly  was  refused.  Without  re- 
spect to  the  circumstances  which  Induced  her 
to  travel  the  way  she  was  traveling  at  the 
time  she  was  Injured,  appellee  could  not  be 
said  to  be  guilty  of  negligence  barring  a  right 
she  otherwise  would  have  had  to  recover,  be- 
cause that  way,  within  her  knowledge,  was 
a  dangerous  one,  and  she  could  have  travel- 
ed another  and  safe  way.  Whether  appellee 
was  guilty  of  negligence  in  traveling  along 
the  way  she  was  traveling  or  not  was  a  ques- 
tion for  the  jury  to  determine  with  refer- 
ence to  the  circumstances  surrounding  her  as 
shown  by  the  testimony,  and  was  not  a  ques- 
tion the  court  had  a  right  to  determine  as 
a  matter  of  law.  In  bis  main  charge  the 
court.  Instructed  the  jury  to  find  for  appel- 
lant if  they  believed  "an  ordinarily  prudent 
person  situated  as  plaintiff  was,  while  going 


and  traveling  from  the  residmce  of  her  fa- 
ther to  the  cemetery,  would  not  have  travel- 
ed the  road  or  street  traveled  by  plaintiff, 
but  would  have  traveled  some  other  route." 
This  Instruction,  we  think,  was  as  favorable 
to  appellant  as  the  testimony  warranted. 
Railway  Co.  v.  Matthews,  100  Tex.  63,  93  S. 
W.  1068;  Railway  Co.  t.  Wall,  102  Tex.  862, 
116  S.  W.  1140 ;  Railway  Co.  v.  Wall.  110  B. 
W.  467.  We  think  the  requested  instruction 
properly  was  refused  for  another  reason.  It 
required  the  jury  to  find  against  appellee  If 
they  believed  she  chose  a  way  she  knew  to 
be  dangerous,  when  she  might  have  chosen 
another  and  safe  way,  without  reference  to 
the  issue  of  "discovered  peril"  made  by  the 
evidence.  There  was  testimony  sufficient  to 
support  a  finding  that  the  engineer  as  he  ap- 
proached the  point  opposite  the  place  where 
the  accident  occurred  became  aware  of  the 
fact  that  appellee's  horse  was  frightened,  and 
that  her  situation  because  of  that  fact  was 
a  perilous  one,  and  that  thereafterwards  said 
engineer  not  only  failed  to  use  the  means  at 
his  command  to  so  manage  the  engine  as  to 
avoid  further  frightening  the  horse,  but  so 
operated  said  engine  as  to  cause  or  permit  It 
to  continue  to  make  unnecessary  noise,  and 
unnecessarily  to  emit  smoke  and  steam  in  a 
manner  calculated  to,  and  which  did,  add  to 
the  fright  of  the  horse. 

The  action  of  the  court  in  refusing  to  give 
to  the  Jury  other  special  instructions  request- 
ed by  appellant  is  assigned  as  error.  So  far 
as  these  Instructions  correctly  stated  the  law 
and  were  warranted  by  the  testimony  we 
think  they  were  In  effect  given  In  the  court's 
main  charge. 

The  assignment  attacking  the  verdict  as 
unsupported  by  the  testimony.  In  that  the 
testimony  showed  appellee,  and  failed  to  show 
appellant's  engineer,  to  have  been  guilty  of 
negligence,  is  overruled,  as  is  also  the  one 
attacking  the  verdict  and  judgment  as  exces- 
sive. The  evidence  was  conflicting.  Looking 
alone  to  the  iwrtlon  of  it  favorable  to  appel- 
lee's contentions,  as  the  jury  had  a  right  to 
do  In  determining  the  conflict,  we  cannot  say 
that  it  was  insufficient  to  support  the  find- 
ings complained  of. 

The  judgment  Is  aflJrmed. 


KBEIi  &  SON  V.  GRIBBLE-CARTER 

GRAIN  CO. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  16, 

1911.    Rehearing  Denied  March  2,  1011.) 

Apfeai.   ANn   Bbbob  (i   376*)— Bonos— Pas- 
ties TO. 

One  defendant  secured  an  order  impleading 
another,  and  a  jud^ent  was  rendered  in  favor 
of  the  plaintiff  against  the  fiist  defendant,  and 
in  favor  of  the  firat  defendant  against  the  sec- 
ond. It  provided  that  any  money  taken  on  exe- 
cution issued  upon  the  second  judgment,  should 
be  applied  to  the  satisfaction  of  the  firat.     An 
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appeal  was  taken  by  the  second  defendant  who 
gave  a  bond  obligated  only  to  the  first  defend- 
ant. Held,  that  the  plaintiff  waa  interested  in 
the  Judgment  adversely  to  him,  and  shonld  have 
been  made  a  party  to  the  bond,  and  for  failure 
to  do  so,  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  2011-2016;  Dec.  Dig.  i 
376.*] 

Appeal  from  Lamar  County  Court;  L.  L. 
Hardlson,  Judge. 

Action  by  J.  S.  Williams  against  tbe  Grlb- 
ble-Carter  Grain  Company,  in  which  Keel  & 
Son  were  Impleaded.  From  a  Judgment  in 
favor  of  plaintiff  against  the  Oribble-Carter 
Grain  Company,  and  a  further  Judgment  In 
favor  of  the  latter  against  Keel  &  Son,  they 
appeal..  Appeal  dismissed. 

Davis  &  Thomason,  for  appellant  Bur- 
dett  &  Connor,  for  appellee. 

HODGES,  J.  In  November,  1908,  X  8. 
Williams,  who  was  residing  at  or  near  Brooks- 
ton,  Tex.,  began  negotiations  with  the  Grlb- 
bleJCarter  Grain  Company  of  Sherman,  Tex., 
the  appellee  In  this  suit,  for  the  purpose  of 
purchasing  a  car  load  of  corn.  He  wanted 
No.  2  Northern  com,  and  asked  for  prices. 
Further  correspondence  followed,  resulting 
In  a  written  contract  by  which  the  Gribble- 
Carter  Grain  Company  agreed  to  sell  WU- 
llflms  a  car  load  of  No.  2  mixed  com,  f.  o. 
b.  cars  at  Brookston,  at  70  cents  per  busheL 
'  Tbe  com  which  was  finally  shipped  In  compli- 
ance with  this  agreement  was  purchased  by 
the  appellee,  Grlbble-Carter  Grain  Company, 
from  Keel  &  Son  of  Gainesville,  Tex.,  who 
are  tbe  appellants  in  this  suit,  the  price 
paid  to  them  being  67%  cents  per  bushel. 
There  was  a  written  contract  between  the 
grain  company  and  Keel  &  Son,  substantially 
the  same  as  that  between  the  former  and 
Williams,  calling  for  a  car  load  of  No.  2 
mixed  com  f.  o.  b.  cars  at  Brookston.  The 
corn  was  shipped  by  Keel  &  Son  to  Brook- 
ston during  tbe  latter  part  of  November. 
The  bill  of  lading  was  made  out  to  shipper's 
order,  notifying  Gribble-Carter  Grain  Com- 
pany. Upon  the  shipment  of  the  com  Keel 
&  Son  drew  their  draft,  with  the  bill  of  lad- 
ing attached,  upon  Gribble-Carter  Grain  Com- 
pany for  the  price,  which  was  paid  without 
the  grain  company's  ever  having  seen  the 
com.  The  Gribble-Carter  Grain  Company 
then  drew  its  draft  upon  Williams  for  the 
price,  attached  thereto  the  bill  of  lading,  and 
sent  It  to  a  bank  in  Paris  for  collection. 
Williams  was  at  tbe  time  absent  from  the 
state,  but  the  draft  was  promptly  paid  by 
his  agent  before  any  Inspection  of  the  com 
was  made.  Upon  its  arrival  the  com  was  un- 
loaded from  the  car  and  carried  to  Williams' 
ranch  about  two  miles  distant  in  tbe  country, 
by  his  employes.  A  portion  of  it  was  there- 
after fed  to  his  stock.  About  December  6th 
following  Williams  returned,  made  an  exam- 
ination of  tbe  grain,  and  decided  that  It  was 


of  an  inferior  qnality  and  not  np  to  the 
grade  he  had  contracted  for.  He  immediate- 
ly sent  a  sample  to  the  Gribble<;arter  Grain 
Company  with  his  complaint  and  asking  that 
proper  steps  be  taken  to  make  his  loss  good. 
The  grain  company  thereupon  notified  Keel  & 
Son  of  Williams'  complaint,  and  requested 
them  to  make  a  satisfactory  adjnstmait. 
This,  however,  was  not  done;  and  in  Febru- 
ary, 1910,  Williams  filed  a  suit  in  the  ooonty 
conrt  of  I/amar  county,  against  the  Gribble- 
Carter  Grain  Company  for  tbe  damages  he 
claimed  to  have  sustained  by  reason  of  the 
breach  of  the  contract  in  shipping  him  an 
inferior  quality  of  com.  Tbe  Gribble-Carter 
Grain  Comptiny  answered  by  general  denial 
and  specially  pleaded  that  it  had  purchased 
the  com  from  Keel  &  Son,  and  asked  tlMt 
they  be  made  parties,  and  for  Judgment 
against  them  in  tbe  event  Williams  should 
recover  in  his  snit.  It  seems  that  Williams 
made  no  objection  to  this  proceeding,  and 
Keel  &  Son  were  accordingly  brought  into 
the  litigation.  They  answered  by  pleading 
their  privilege  to  be  sued  in  the  county  of 
their  residence,  by  an  exception  to  the  spe- 
cial plea  of  tbe  grain  company  in  which  it 
sought  to  have  them  made  parties  to  that 
suit,  and  other  matters  in  bar  not  necessary 
here  to  notice.  The  plea  of  privilege  and  ex- 
ception were  overruled,  the  case  submitted 
to  the  court  without  a  jury,  and  a  Jndgment 
rendered  in  favor  of  Williams  against  the 
Grll>ble-Carter  Grain  Company  for  $452,  and 
in  favor  of  the  latter  over  against  the  ap- 
pellant. Keel  &  Son,  for  the  same  amount. 
The  Judgment  also  provided  that  any  money 
collected  upon  an  execution  Issued  on  the 
Judgment  against  Keel  &  Son  should  be  ap- 
plied by  the  officer  collecting  the  same  on  the 
Judgment  rendered  in  favor  of  the  plaintiff, 
Williams,  against  the  Gribble-Carter  Grain 
Company. 

Keel  &  Son  alone  have  appealed.  The  ap- 
peal bond  filed  by  them  was  made  payable  to 
the  Gribble-Carter  Grain  Company  only.  Be- 
fore the  submission  of  this  case  a  motion  was 
filed  by  the  appellee,  Gribble-Carter  Grain 
Company,  to  dismiss  the  suit  on  account  of 
several  alleged  defects  in  that  bond.  Those 
pointed  out  were:  A  failure  to  describe  tbe 
Judgment  with  sufficient  accuracy,  and  fail- 
ure to  make  Williams  ah  obligee.  In  answer 
to  that  motion  Keel  &  Son  tendered  in  this 
court  a  new  bond  curing  some  of  the  objec- 
tions made  by  the  appellee  in  its  motion  to 
dismiss,  but  still  have  failed  to  make  the 
bond  payable  to  Wllllcuns  as  one  of  the  ob- 
ligees. Tbe  motion  was  passed  for  consid- 
eration with  the  case.  A  perusal  of  tbe 
Judgment  shows  that  Williams  is  adversely 
Interested  to  Keel  Ik  Son.  Whether  the  pro- 
vision in  the  judgment  directing  that  any 
money  collected  on  an  execution  issued 
against  them  be  applied  in  aetlafactlon  of  bis 
I  Judgment   against   the    Grain   Company  be 
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correct  or  not,  It  Is  neyertheless  a  portion  of 
tlie  jndgment  rendered.  WlUlaniB  to  that  ex- 
tent was  made  a  beneficiary  by  bavliig  that 
reconrae  against  Keel  &  Son  for  tbe  satis- 
faction of  his  debt.  In  addition  to  bis  right  to 
an  execntion  against  the  property  of  tbe 
Giibble-Carter  Grain  company.  We  tbink, 
under  the  record  In  this  case,  Williams 
shonld  hare  been  made  a  party  to  the  bond. 
Tbls  not  having  been  done,  tbls  court  Is 
-without  Jurisdiction  of  tbls  appeal,  and  It 
is  accordingly  dismissed. 


NORTHERN  TEXAS  TRACTION  00.  v. 
GRIMES.t 

(Court  of  Civil  Appecte  of  Texas.    Feb.  4,  IMl. 
Rehearing  Denied  Feb.  23,  1911.) 

Costs  (|  184*)— Witnuss  Fees— Recovkbt. 

Minor  stepchildren  of  plaintiff,  recovering 
Jadgmoit  for  negligent  injury  to  bis  wife,  the 
mother  of  the  children,  are  entitled  to  witness 
fees,  taxed  as  costs  against  defendant,  where 
they  were  regularly  summoned  as  witnesses  for 
plaintiff,  and  attended  the  trial  to  testify  in  the 
case;  the  children  claiming  the  fees  and  trans- 
ferring them  to  a  third  person. 

[Ed.  Note. — For  other  caRes,  see  Costs,  Cent. 
Dig.  I  726;  Dec.  Dig.  |  184.*] 

Error' from  District  Court,  Dallas  County; 
E.  B.  Muse,  Judge. 

Action  by  G.  W.  Grimes  against  tbe  North- 
ern Texas  Traction  Company.  There  was 
a  Judgment  for  plaintlflF,  and  from  a  judg- 
ment overruling  a  motion  by  defendant  to  re- 
tax  costs,  it  brings  error.    Affirmed. 

Bnker.  Botts,  Parker  ft  Garwood,  Spence, 
Knigbt,  Baker  &  Harris,  and  W.  U.  Walne, 
for  plaintiff  In  error.  W.  3.  3.  Smith,  for  de- 
fendant In  error. 

BOOEHOT7T,  X  Tbls  suit  was  institu- 
ted by  defendant  in  error  against  plaintiff  in 
error  on  April  13,  1006,  to  recover  dam- 
ages on  account  of  personal  injuries  alleged 
to  have  been  sustained  by  the  wife  of  de- 
fendant in  error  on  January  8,  1906.  The 
nature  of  the  claim  of  defendant  In  error  is 
fully  set  up  in  plaintifTs  first  amended  orig- 
inal petition,  filed  March  19,  1907,  on  which 
trial  was  bad.  Tbe  defendant  answered  by 
general  demurrer,  special  demurrers,  and 
general  denial.  The  case  was  tried  on  De- 
cember 14,  1906^  and  resulted  in  a  verdict 
and  Judgment  In  favor  of  the  defendant  in 
error  In  the  sum  of  f200.  The  plaintiff  In 
error  paid  tbe  jndgment  of  $200;  but,  when 
the  cost  bill  prepared  by  tbe  clerk  was  pre- 
sented. It  declined  to  pay  certain  Items  there- 
in, and  filed  its  motion  to  retax.  The  court 
sustained  tbe  motion  as  to  tbe  witness  fees 
claimed  by  the  wife  of  defendant  in  error, 
Nannie  Grimes,  but  overruled  said  motion  as 
to  tbe  balance  of  the  items  of  costs  com- 


plained of  in  said  motion.  Motion  to  retax 
was  filed  August  10,  1900,  and  by  the  court 
overruled  on  November  5,  1009,  to  which  rul- 
ing the  plaintiff  in  error  excepted,  and  per- 
fected  tbls   appeal. 

The  question  presented  by  this  appeal  Is: 
Were  tbe  three  witnesses,  Bessie  Smith,  Ektle 
Smith,  and  Lettle  Smith,  who  claimed  wit- 
ness fees  In  the  sum  of  |17.12  each,  and  who 
were  the  minor  daughters  of  Mrs.  Nannie 
Grimes,  wife  of  the  plaintiff,  and  tbe  step- 
daughters of  the  plaintiff,  G.  W.  Grimes,  en- 
titled to  such  fees?  Plaintiff  in  error  insists 
that,  these  witnesses  being  minors,  they  are 
not  entitled  to  witness  fees ;  that  the  earn- 
ings of  a  minor  child,  as  a  witness  or  other- 
wise, are  the  community  property  of  its  par- 
ents :  that  the  parent  alone  is  entitled  to  tbe 
earnings  of  such  minor  child;  that  a  party 
to  a  suit  is  not  entitled  to  witness  fees 
for  himself,  and  such  party  cannot  tax  wit- 
ness fees  for  his  minor  child,  who  is  called 
as  a  witness  on  the  trial,  because  the  fees 
so  taxed  would  belong  to  the  parent,  and 
this  would  be  in  a  sense  allowing  witness 
fees  to  the  party  himself.  We  do  not  concur 
in  this  contention.  These  witnesses  were 
in  no  sense  parties  to  tbe  suit  They  bad 
been  regularly  summoned  as  witnesses,  trav- 
eled the  number  of  miles  stated  in  their 
certificates,  attended  upon  tbe  trial,  and  tes- 
tified in  tbe  case. 

In  the  case  of  Cause  v.  Edminston,  85  Tex. 
73,  cited  by  appellant.  It  is  held  that  a  party 
to  a  suit,  who  testified  either  In  his  own 
behalf  or  on  being  called  by  his  adversary, 
is  not  entitled  to  a  witness  fee.  This  deci- 
sion places  the  ruling  strictly  on  tbe  ground 
that  be  is  a  party.  None  of  the  stepchildren 
of  the  defendant  in  error  were  in  any  sens* 
parties  or  interested  in  the  recovery  in  this 
case.  The  recovery  became  tbe  community 
property  of  Grimes  and  his  wife,  to  be  dis- 
posed of  as  they  saw  fit,  and  even  could  have 
been  bequeathed  to  strangers,  to  the  entire 
exclusion  of  the  children.  The  fact  that  the 
parent  is  entitled  to  the  services  of  the  child 
is  no  argument  in  favor  of  plaintiff  in  error 
There  is  nothing  In  the  record  to  show  that 
tbe  stepfather,  who  was  plaintiff,  claime<l 
these  fees;  but  the  evidence  is  to  tbe  con- 
trary, that  the  witnesses  claimed  them,  and 
tbe  witnesses  had  transferred  them  to  a  third 
party.  E<ven  if  the  parents  had  the  right 
to  collect  tbe  witness  fees,  there  is  no  good 
reason  advanced  by  plaintiff  in  error,  and 
none  occurs  to  us,  why  tbe  children,  wholly 
dlBintereBted  In  the  result  of  the  suit  from 
a  legal  standpoint,  should  not  have  their 
fees  taxed  and  paid. 

We  conclude  that  the  trial  court  correctly 
held  that  these  witnesses  were  entitled  to 
tbe  fees,  and  tbe  judgment  is  affirmed. 
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JORDAN  et  aL  t.  HASSBT. 

(Ck>urt  of  Civil  Appeals  of  Texas.     Jan.  26, 

1911.     Rehearing  Denied  Maich  2,  1911.) 

1.  COTTBTS    (f    163*)— JCBISBICTIOir— JUBISDIO- 
TION  Oy  COCNTT  COtlBT. 

Notes  presented  to  an  administratrix  for 
allowance  having  been  rejected  by  her,  an  ac- 
tion was  brought  in  the  county  court,  and  the 
petition  alleged,  after  the  usual  allegations  em- 
ployed in  suits  on  notes,  that  they  were  given 
tor  the  purchase  money  of  certain  land,  that  a 
lien  was  reserved  in  the  deed  for  the. payment 
of  the  notes,  and  that  the  vendor's  lien  remain- 
ed in  full  force  and  effect,  and  the  prayer  for 
relief  was  that  plaintiff  have  Judgment  estab- 
lishing his  debt  against  the  estate  of  deceased, 
and  for  general  relief.  Held,  that  the  action 
was  within  the  jurisdiction  of  the  county  court 
[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  163.*] 

2.  JuDOUERT  (J  252*)— Plbadino. 

Under  a  prayer  for  general  relief,  plaintiff 
may  recover  whatever  the  facts  alleged  and 
proved  will  justify. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  if  441,  442;   Dec.  Dig.  f  252.*] 

3.  Pleadiitq   (f  72*)— Pbatxb  iob  Oeitkbai. 
Relief. 

A  prayer  for  general  relief  is  a  demand  for 
such  relief  as  the  tribunal  under  the  facts  alleg- 
ed has  the  power  to  grant,  and  will  not  be  con- 
sidered as  asliing  the  court  to  transcend  its 
power,  unless  it  clearly  appears  from  the  lan- 
guage used. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  ff  143,  144 ;   Dec.  Dig.  i  72.*] 

4.  Plbadirq  (i  72*)  — Fbatex  roB  Genebal 

REI.IEV. 

Under  Saylea'  Ann.  Oiv.  St  1897,  art 
1191,  requiring  a  petition  to  state  the  nature 
of  the  relief  requested,  a  prayer  for  relief  is 
an  essential  part  of  plaintiff's  petition  and  de- 
termines the  character  of  the  order  or  decree 
which  the  court  is  called  upon  to  render. 

[Ed.    Note.— For   other   cases,   see.  Pleading, 
Cent  Dig.  H  143,  144;   Dec.  Dig.  {  72.*] 

5.  Action  (|  63*)— Sputtino  Cause  of  Ac- 

.  HON. 

The  right  to  recover  a  personal  judgment 
for  a  debt  secured  by  a  lien  on  real  estate  and 
the  right  to  have  a  foreclosure  of  the  lien  are 
severable,  and  may  be  made  the  subject-matter 
of  two  distinct  causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  if  64^-623;    Dec.  Dig.  {  63.*] 

6.  Witnesses  (f  159*)  —  TaANSAcnoNS  with 
Deceased  Pebbon. 

In  an  action  against  an  administratrix  on 
notes  given  by  her  intestate,  it  was  error  to 
permit  plaintiff  to  testify  that  he  did  not  owe  a 
note  which  was  pleaded  in  offset  but  had  paid 
it,  the  testimony  oonoetning  a  transaction  with 
a  decedent 

[Bid.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ff  606-068 ;  Dec.  Dig.  f  159.*] 

7.  TbIAI    (t    121*)  —  CONDDCT    OF    COUNSEL— 

Examination  of  Witnesses. 

In  an  action  on  notes,  wherein  a  note  was 
pleaded  in  off-set  there  was  a  question  whether 
the  testimony  of  plaintiff  concerning  the  pay- 
ment of  the  note  urged  as  an  off-set  was  the 
same  as  on  a  former  trial  in  which  the  Jury  had 
failed  to  agree,  and  counsel  for  plaintiff  a^ed 
several  wibiesses,  who  had  acted  as  jurors  on 
the  former  trial,  if  the  jury  had  not  stood  five 
to  one  in  favor  of  plaintiff  on  the  issue  of  pay- 
ment of  the  note  in  question.  Held,  that  such 
action  of  the  attorney  was  reversible  error,  even 


though   the  conrt  sustained  objections  to  tbe 
questions  and  affirmative  answers. 

[Ed.  Note.— For  other  cases,  see  TiiaL  Cent 
Dig.  ff  294-800;  Dec.  Dig.  f  121.*] 

Appeal  from  Cooke  County  Court;  C  R. 
Pearman,  Judge. 

Action  by  B.  M.  Massey  against  Mrs.  Millie 
C.  Jordan  Individually  and  as  admlnlBtratrlz 
of  the  estate  of  J.  N.  Massey,  deceased,  and 
others.  From  a  Judgment  in  Cavor  of  plain- 
tiff, defendants  appeaL  Reversed  on  rehear- 
ing. 

Robt  E.  Cofer,  for  appellants.  Stuart  & 
Bell,  for  appellee. 

HODGES,  J.  The  appellee  was  the  owner 
and  holder  of  two  promissory  notes  for  $200 
each,  executed  by  J.  N.  Massey  and  wife  in 
April,  1905,  as  part  of  the  purchase  price  of 
a  tract  of  land  deeded  by  appellee  to  J.  N. 
Massey.  J.  N.  Massey  died  after  having  paid 
only  1100  on  the  notes.  This  was  entered 
and  allowed  as  a  credit  on  one  of  than.  On 
the  10th  day  of  August,  1907,  the  appellant, 
who  was  the  surviving  wife  of  J.  N.  Massey, 
was  appointed  administratrix  of  his  estate. 
She  subsequently  married  M.  G.  Jordan,  who 
is  Joined  with  her  pro  forma  in  this  salt 
In  due  course  of  time  the  notes  were  pre- 
sented to  the  administratrix  for  allowance  as 
a  claim  against  the  estate,  and  upon  being  re- 
jected by  her  this  suit  was  instituted  in  tbe 
county  conrt  of  Cooke  county.  From  a  Judg- 
ment in  favor  of  the  appellee  establishing  his 
claim  this  appeal  is  prosecuted  by  the  admin- 
istratrix. 

The  objection  first  urged  against  the  Judg- 
ment raises  the  question  of  the  JuriadictloD 
of  the  trial  conrt  over  the  subject-matter  of 
this  suit  In  support  of  that  contoitlon  it 
is  insisted  that  this  is  an  action  to  enforce 
a  lien  on'  real  estate,  of  which  the  district 
court  alone  can  take  cognizance.  The  force 
of  that  objection  can  best  be  tested  by  exam- 
ining the  plaintiflTs  original  petitl(m  for  the 
purpose  of  ascertaining  the  cause  at  action 
there  stated.  After  the  allegations  usually 
employed  in  suits  on  promissory  notes.  It 
says:  "PlaintlfT  further  represents  that  said 
notes  were  signed  by  J.  N.  Massey  and  H.  C 
Massey,  then  bis  wife,  but  now  the  wife  of 
M.  G.  Jordan;  were  given  as  part  of  the  pur- 
chase money  for  the  following  described  tract 
of  land  Bltnated  in  Cooke  county:  (19ie  de- 
scription is  omitted.]  That  said  property 
was  theretofore,  to  wit,  on  the  26th  day  of 
April,  1905,  conveyed  by  this  plaintiff  to 
John  N.  Massey  by  a  deed  in  writing  of  that 
date,  in  ccmsideratlon,  among  other  things, 
of  the  two  notes  herein  described;  and  in 
said  deed  a  lien  was  reserved  on  tbe  land  to 
secure  the  payment  of  said  notes,  niat  each 
of  said  notes  is  due  and  unpaid."  In  an- 
other portion  it  contains  these  averments: 
"That  said  John  N.  Massey  did  not  pay  the 
said  sum  of  money  due  plaintifF,  or  any  part 
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tliereof,  during  hia  lifetime,  except  tbe  sum 
of  ^00,  and  the  balance  thereof  BtlU  remains 
due  and  unpaid;  and  that  said  vendor's  Hen 
BOW  remains  In  full  force  and  efTect,  and  is 
a  Talid  and  subsisting  lien  against  said  land." 
It  then  closes  with  tbe  following  "prayer  for 
rtitef:  "The  premises  considered,  plaintiff 
pmya  the  court  for  the  citation  of  the  de- 
fendant herein  to  answer  this  petition,  and 
after  a  final  hearing  plaintiff  have  Judgment 
establishing  his  debt  as  his  legal  and  snb- 
aiatlng  claim  and  Indebtedness  against  the 
estate  of  John  N.  Massed,  deceased,  and  all 
costs  to  be  taxed  and  said  claim  be  classified 
by  the  court  for  payment  as  the  law  directs. 
Be  prays  further  for  all  other  orders  and  de- 
crees herein  as  may  be  required  by  law,  and 
for  general  relief  In  the  premises."  The 
notes  referred  to  were  attached  as  exhibits 
and  made  a  part  of  the  petition.  They  show 
apon  their  face  that  they  were  given  for  the 
purchase  of  land,  and  the  retention  of  the 
vendor's  lien.  Appellants  pleaded  a  general 
demurrer,  a  general  denial,  that  the  claim 
was  iMirred  by  the  lapse  of  more  than  00 
days  between  the  time  of  its  presentation  to 
the  administratrix  and  the  institution  of  this 
suit,  payment  of  tbe  notes,  and  further  in- 
sisted upon  an  offset  amounting  to  $300  evi- 
denced by  a  certain  promissory  note  execut- 
ed by  the  appellee  and  delivered  to  J.  N. 
Massey  during  his  lifetime. 

As  decisive  of  the  question  of  jurisdiction 
both  parties  referred  to  the  following  au- 
thorities: Jenkins  v.  Cain  (Sup.)  12  S.  W. 
1114;  Investment  Co.  v.  Jackman,  77  Tex. 
622,  14  S.  W.  306;  George  v.  Ryon,  94  Tex. 
317,  00  &  W.  427.  In  the  case  last  cited 
the  decision  was  in  answer  to  certified  ques- 
tions. That  suit  was  one  instituted  against 
an  administratrix  by  a  creditor  upon  a  re- 
jected claim.  The  facts  show  that  the  claim 
amounted  to  a  sum  within  the  jurisdiction  of 
the  district  court,  and  that  it  was  secured 
by  a  deed  of  trust  upon  179  acres  of  land. 
Upon  Its  rejection  by  the  admin istratrix  the 
creditor  instituted  suit  in  the  district  court 
for  tbe  establishment  of  the  claim  as  a  mon- 
ey demand  against  the  estate.  The  adminis- 
tratrix  answered,  denying  the  validity  of  the 
claim,  and  averrtaig  that  the  land  upon  which 
tbe  deed  of  trust  had  been  given  was  the 
homestead  of  herself  and  deceased  husband 
at  the  time  of  its  execution,  and  that  the 
deed  of  trust  was  void;  and  asked  afflrma- 
tiydy  for  a  cancellation  thereof  and  removal 
of  the  same  as  a  cloud  upon  her  title.  The 
plaintiff  demurred  to  that  portion  of  the  an- 
swer setting  up  the  invalidity  of  the  deed  of 
trust,  alleging  that  the  district  court  was 
without  jurisdiction  to  try  the  question  of 
lien.  The  demurrer  was  overruled,  and  the 
issue  of  homestead  was  submitted  to  the  jury 
along  with  that  as  to  the  validity  of  the 
claim.  Tlie  questions  propounded  to  the  Su- 
preme Court  were:  (1)  Did  the  court  below 
err  in  overruling  the  demurrer  of  tbe  plaln- 
tUt  to  the  answer  of  the  administratrix  that 


the  land  described  was  tbe  homestead  of 
herself  and  husband  at  the  time  of  the  execu- 
tion of  the  deed  of  trust,  that  the  deed  of 
trust  was  void,  and  praying  for  the  cancella- 
tion thereof?  (2)  Did  the  district  court  have 
jurisdiction  to  t^  the  question  of  the  validity 
of  the  deed  ot  trust  as  a  lien  upon  the  land 
in  this  suit?  In  the  certificate  the  attention 
of  the  court  was  directed  to  the  cases  of 
Jenkins  v.  Cain  and  Investment  Co.  v.  Jack- 
man,  above  referred  to.  The  Supreme  Court 
held  that  the  district  court  had  jurisdiction 
to  try  the  question  of  the  validity  of  the  deed 
of  trust  as  a  lien  upon  the  land  and  did  not 
err  in  overruling  the  demurrer  based  upon 
the  ground  that  the  trial  court  was  without 
Jurisdiction.  Justice  Williams  in  rendering 
the  opinion  (George  t.  Ryon,  supra)  thus 
epitomizes  the  propositions  established  by 
the  decisions  of  the  Supreme  Court  upon  the 
questions  involved:  "(1)  That  when  a  claim 
for  money  against  an  estate,  secured  by  lien 
on  land  of  the  estate,  has  been  established 
by  allowance  by  the  administrator,  and  ap- 
proval by  the  probate  court,  the  lien  must  be 
enforced  through  that  court,  under  tbe  law 
regulating  administrations.  Cannon  v.  Mc- 
Daniel,  46  Tex.  303;  Cunningham  v.  Taylor, 
20  Tex.  12&  (2)  When  the  'claim  for  money 
has  been  allowed,  and  tbe  lien  denied  by  tbe 
administrator,  suit  cannot  be  maintained  in 
the  district  court  to  establish  the  lien,  inas- 
much as  the  action  of  the  administrator  can- 
not affect  it,  and  the  claimant  still  has  his 
complete  remedy  in  the  probate  court  for  its 
enforcement  Investment  Co.  v.  Jackman,  77 
Tex.  622,  14  S.  W.  805.  0)  In  such  cases, 
however,  the  claimant  may  have  some  legal 
or  equitable  right  connected  with  his  claim 
for  the  adjudication  of  which  the  powers  of 
the  probate  court  are  inadequate,  and  for  tbe 
enforcement  of  which  suit  may  be  main- 
tained in  the  district  court  Cannon  v.  Mc- 
Danlel,  supra.  (4)  Where  the  claim  for  mon- 
ey has  been  rejected  by  the  administrator, 
and  the  claimant  forced  to  sue  for  its  es- 
tablishment, be  may  secure  in  the  district 
court  judgment  .not  only  Cor  tbe  debt,  but 
for  the  establishment  of  his  lien.  Jenkins 
V.  Cain  (Sup.)  12  S.  W.  1114 ;  Cunningham  v. 
Xnylor,  supra;  Perkins  v.  Sterne,  23  Tex. 
564,  76  Am.  Dec.  72." 

Looking  both  to  the  facts  alleged  and  the 
prayer  for  relief,  can  we  say  that  the  exist- 
ence of  the  lien  set  forth  In  the  petition  was 
one  of  the  questions  whldi  the  court  below 
was  called  upon  to  settle?  The  plaintiff  al- 
leged facts  which,  if  true,  would  authorize 
a  judgment  establishing  the  vendor's  lien 
which  his  petition  described;  but  did  be  ask 
that  this  be  done?  Not  unless  it  can  be  said 
that  the  prayer  for  general  relief  liad  that 
effect  His  prayer  for  special  relief  is  con- 
fined exclusively  to  the  establishment  of  the 
money  demand  and  the  classification  of  his 
dalm.  In  considering  this  question  upon  the 
original  submission  of  the  case,  we  held  that 
the  prayer  for  general  relief  was  sufficiait 
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to  put  iQ  issae  tbe  existence  of  the  lien  as 
well  as  the  debt  Upon  fnrther  investigation 
we  bare  reached  the  conclosion  that  in  so 
holding  we  gave  too  broad  an  Interpretation 
to  the  prayer  for  general  reli^,  and  in  that 
way  were  led  into  an  erroneous  disposition  of 
the  case.  It  is  true  that  under  a  prayer  for 
general  relief  the  plaintiff  may  recover  what- 
ever the  facts  alleged  and  proved  will  Justi- 
fy. Sllberberg  t.  Pearson,  75  Tex.  290,  12  8. 
W.  850;  Eempner  v.  Ivory,  29  S.  W.  638; 
Trammell  v.  Watson,  25  Tex.  216;  Gar- 
vin V.  Hall,  83  Tex.  301,  18  8.  W.  731;  Za- 
dlck  V.  Schafer,  77  Tex.  504,  14  8.  W.  153. 
This  manner  of  stating  the  rule  is  probably 
misleading  when  applied  to  a  situation  like 
the  present.  The  scope  of  the  prayer  for 
general  relief  becomes  a  matter  of  construc- 
tion, and  this  must  be  governed  by  the  law  as 
well  as  the  facts  pleaded.  By  this  is  meant 
not  only  the  law  which  governs  substantive 
rights,  but  the  law  of  procedure  as  well — 
that  which  limits  and  defines  the  power  and 
duties  of  the  court.  The  pleader  In  such 
cases  in  effect  says,  "Oive  me  such  further 
relief  as  this  tribunal,  under  the  facts  alleg- 
'  ed,  has  the  power  to  grant."  He  will  not  be 
considered  as  asking  the  court  to  transcend 
Its  power,  unless  that  clearly  appears  from 
the  language  used.  Umially  doubtful  con- 
structions should  be  resolved  in  favor  of  the 
Jurisdiction  of  the  court.  Evidently  the  court 
lelow  construed  appellee's  petition  as  only 
seeking  the  establishment  of  the  money  de- 
mand; that  was  all  that  was  passed  upon  in 
the  Judgment  rendered.  That  indicated  the 
limited  construction  which  the  plaintiff  and 
the  court  placed  upon  the  petition.  16  Ency. 
Plead.  &  Prac.  785.  If  we  are  correct  in 
(iaying  that  the  existence  of  the  lien  was  not 
one  of  the  questions  which  the  trial  court 
was  called  upon  to  decide,  then  it  follows 
that  it  was  no  part  of  the  subject-matter  of 
the  suit  and  shooild  not  be  considered  in  de- 
termining whether  or  not  the  court  bad  Juris- 
diction. 

The  mere  fact  ttiat  the  claim  for  the  es- 
tablishment of  which  this  suit  was  brought 
is  described  as  being  one  secured  by  a  lien 
upon  real  estate,  does  not  necessarily  have 
the  effect  of  putting  the'  existence  of  that 
lien  in  issue.  The  issues  are  made  by  the 
questions  which  the  court  must  decide  in  or- 
der to  grant  or  refuse  the  relief  which  the 
parties  ask  for.  Facts  stated  in  the  petition 
which  do  not  aid  the  court  in  passing  upon 
those  questions  may  be  treated  as  surplusage. 
ArUcle  1191,  Sayles'  Ann.  Civ.  St  1897,  pro- 
vides that:  "The  petition  shall  set  forth  clear- 
ly the  names  of  the  parties  and  their  resi- 
dences, if  known,  with  a  full  and  clear  state- 
ment of  the  cause  of  action  and  such  other 
allegations  pertinent  to  the  cause  as  the 
plaintiff  may  deem  necessary  to  sustain  his 
suit,  and  without  any  distinction  between 
suits  at  law  and  In  equity,  and  shall  also 
state  the  nature  of  the  relief  which  he  re- 
quests of  the  court."    A  prayer  for  relief  is 


therefore  an  essential  part  of  the  plalntlflTi 
petition,  and  will  determine  the  character  of 
the  order  or  decree  which  the  court  is  called 
upon  to  render.  Hot^n  v.  Kellum,  13  Tex. 
399;  Clt7  of  Houston  v.  Emery,  76  Tex.  282, 
13  8.  W.  264.  It  not  only  serves  the  purpose 
of  Indicating  the  desire  of  the  petitioner  u 
to  some  particular  adjudication  which  he 
wishes  the  court  to  make,  but  of  fixing  a  lim- 
it beyond  which  the  court  Is  not  authorized 
to  go  In  making  its  Judicial  award.  City  of 
Houston  V.  Emery,  76  Tex.  285,  13  S.  W.  284. 
Therefore,  In  ascertaining  what  Is  the  sub- 
ject-matter in  controvCTsy  In  any  given  case, 
we  must  look,  not  only  to  the  avermoits  of 
fact  set  forth  In  the  pleadings,  but  to  the 
prayer  for  relief  also.  In  falUng  to  do  tUs 
we  may  not  be  able  to  distinguish  the  facts 
which  are  material  in  forming  the  subject- 
matter  of  the  suit,  from  those  which  are  not. 

There  is  another  view  which,  if  correct, 
might  sustain  the  Jurisdiction  of  the  court 
below.  It  Is  now  well  settled  that  the  right 
to  recover  a  personal  Judgment  for  a  debt  se- 
cured by  a  lien  on  real  estate  and  the  right 
to  have  a  foreclosure  of  that  lien  are  sever- 
able, and  may  be  made  the  subject-matter  of 
two  distinct  causes  of  action.  McAlpin  v. 
Burnett,  19  Tex.  497;  BaU  r.  Hill,  48  Tex. 
641;  Kempner  v.  Comer,  73  Tex.  202,  11  S. 
W.  194.  The  one  la  a  legal  proceeding,  and 
the  other  equitable.  1  Pomeroy  on  EV]ulty  Ju- 
risprudence, 11  112,  171.  Some  courts  iiave 
held  In  cases  where  the  two  are  embraced 
in  the  same  suit,  and  one  is  within  the  Juris- 
diction of  the  court  and  the  other  not,  that 
the  court  may  proceed  to  Judgment  over  that 
which  is  within  Its  Jurisdiction  and  refuse  to 
take  cognizance  of  the  other.  Starke  v.  cot- 
ten  et  aL,  115  N.  C.  81,  20  8.  E.  185;  Holden 
V.  Warren,  118  N.  C.  326,  24  S.  E.  770;  Phil- 
ips v.  Sanders,  80  S.  W.  567;  Gentry  v.  Bow- 
ser, 2  Tex.  Civ.  App.  388,  21  S.  W.  569.  We 
therefore  think  the  court  below  did  not  err 
in  assuming  Jurisdiction  of  this  case. 

In  other  assignments  of  error  appellants 
complain  of  the  action  of  the  court  in  per- 
mitting the  appellee,  the  plaintiff  in  the  salt, 
to  testify  that  he  did  not  owe  the  note  which 
was  pleaded  in  offset,  but  bad  paid  it  The 
objection  is  based  upon  the  ground  that  it 
was  testifying  to  a  transaction  with  the  de- 
cedent. We  think  the  objection  is  well  tak- 
en, and  the  testimony  should  tiave  been  ex- 
cluded. 

It  appears  that  there  was  some  contro- 
versy as  to  whether  the  testimony  of  the  ap- 
pellee concerning  the  payment  and  cancella- 
tion of  the  note  urged  as  an  offset  was  the 
same  upon  the  trial  from  which  this  appeal 
is  taken,  as  it  was  upon  a  former  trial  in 
which  the  Jury  had  failed  to  agree.  The  bill 
of  exertion  shows  that  some  of  the  juTors 
upon  the  former  trial  testified  as  witnesses 
in  the  case  upon  that  issue,  and  that  while 
they  were  being  interrogated  counsel  for  ap- 
pellee formulated  his  questions  in  a  manner 
to  bring  out  the  fact  that  the  Jury  upon  that 
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trial  stood  S  in  faror  of  a  verdict  for  tbe  ap- 
pellee and  1  for  the  appellant  Tbe  bill  of 
exception  Is  as  follows:  "Be  It  remembered 
that  npon  the  trial  of  this  cause,  whUe  the 
■witness  S.  B.  Long  was  testifying,  the  plaln- 
tUTs  attorney  R.  R.  Bell  asked  the  witness  if 
he  wa&  not  one  of  the  Jurymen  on  the  for- 
mer trial  and  if  that  jury  did  not  stand  6  to 
1  in  faror  of  plalntitT  upon  the  Issue  that 
plaintiff  had  sworn  only  that  he  thought  be 
had  the  $300  note  at  home;  that  defendant 
objected  to  said  question,  but  the  witness  an- 
swered same  before  he  could  be  stopped;  that 
tbe  court  excluded  said  answer.  That 
said  attorney  for  plaintiff,  R.  R.  Bell,  asked 
the  next  witness,  (Carles  Dustan,  the  same 
question,  If  It  was  not  true  that  tbe  Jury  on 
the  former  trial  stood  5  to  1  in  faTor  of 
plalntlfTs  statement;  that  defendant  except- 
ed to  this,  but  tbe  witness  answered  before 
he  could  be  stopped;  that  the  court  sustained 
tbe  objection  as  before.  That  said  attorney 
B.  R.  Bell  for  the  plaintiff  put  the  same 
question  to  the  next  witness,  Pete  Klepper, 
and  asked  him  if  it  was  not  true  that  the 
jury  on  the  former  trial  stood  five  to  one  In 
favor  of  the  correctness  of  plaintlfTs  state- 
ment, and  to  this  defendant  objected  and  ex- 
cepted, and  the  court  sustained  tbe  excep- 
tion, but  after  tbe  witness  bad  answered." 
We  think  the  action  of  appellee's  attorney  in 
repeatedly  putting  a  question  in  that  form 
disclosed  a  purpose  to  get  before  the  Jury  the 
opinion  of  the  majority  of  tbe  jurors  upon 
the  former  trial;  and  he  succeeded  in  doing 
so.  The  fact  that  the  court  sustained  tbe 
objection  did  not  remove  from  the  minds  of 
the  jurors  the  Unpression  made  by  tbe  ques- 
tion and  the  answer.  Practice  of  that  sort, 
we  think,  should  be  discouraged,  and  we 
know  of  no  better  method  of  doing  this  than 
that  of  reversing  judgments  which  it  has 
probably  assisted  in  obtaining. 

The  motion  for  rehearing  is  granted,  and 
tbe  Judgment  will  be  reversed  and  the  cause 
remanded. 


TEXAS  SEATING  CO.  v.  FARMERS'  & 

MECHANICS'  NAT.  BANK. 

(Court  of  cavil  Appeals  of  Texas.    Jan.  7,  1911. 

On  Motion  for  ReheBring,  Feb.  4,  1911.) 

1.  Banks  and  Banking   (|  148*)— Payment 
ON  Forged  Indoksemkntb — Pktition. 

Where  the  petition  in  an  action  against  a 
bank  for  paying  drafts  od  forged  indorsements 
merely  alleged  that  the  forgeries  were  commit- 
ted by  a  third  person,  there  could  be  no  recovery 
if  the  third  person  procured  another  to  make  the 
forgeries,  or  if  the  forgeries  were  committed  by 
another. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  438-452;  Dec.  Dig.  | 
148.  •] 

2.  Banks  and  Banking  ({  148*)— Indobsb- 

MHITB— PATMBNT— LaAMUTT. 

Where  an  employ^  had  anthority  to  indorse 
drafts  in  favor  of  nis  employer,  and  a  Imnk  pay- 


ing a  draft  on  the  employe's  blank  indorsement 
had  no  notice  that  the  employ^  was  without 
authority  to  collect  drafts  properly  indorsed, 
a  payment  by  the  bank  to  the  employ^  of  a 
draft  Indorsed  by  him  in  blank  was  valid  as 
against  the  employer. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
^king.  Cent.  Dig.  H  438-462;    Dec.  Dig.  i 

a  Tbial    (I   237*)— Instructions— MisiXAD- 

INO  iNBTBirCnONS. 

A  charge  that  the  burden  of  proof  is  on 
plaintiff  to  make  out  its  case  by  preponderance 
of  the  evidence  following  instructions  submit- 
ting the  material  issues  on  whicii  a  recovery  is 
allowable  is  not  misleading  as  leavinf;  the  jury 
to  determine  for  themselves  questions  of  law 
and  fact  controlling  the  issue  of  liability. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  548-6B1 ;   Dec.  Dig.  f  237.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  Jas.  W.  Swayne,  Judge. 

Action  by  the  Texas  Seating  Company 
against  the  Farmers'  &  Mechanics'  National 
Bank.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

'  Wray  &  Mayer,  for  appellant    Capps,  Chan- 
tey, Hanger  &  Short,  for  appellee. 

DUNKLIN,  J.  The  Texas  Seating  Com- 
pany, a  corporation,  sued  the  Farmers'  &  Me- 
chanics' National  Bank  to  recover  the  pro- 
ceeds of  certain  drafts  drawn  in  its  favor. 
In  Its  petition  plaintiff  alleged  that  Its  name 
bad  been  forged  to  indorsements  on  tbe  backs 
of  tbe  drafts  by  Theodore  Eisenlohr,  one  of 
Its  employes;  that  upon  such  forged  in- 
dorsements defendant  bad  paid  tbe  proceeds 
of  tbe  drafts  to  Eisenlohr,  who  had  appro- 
priated the  same  to  his  own  use,  and  depriv- 
ed plaintiff  of  any  benefit  thereof.  Judgment 
was  in  defendant's  favor.  In  effect,  the 
court  charged  tbe  Jury  that,  If  they  should 
find  that  the  indorsements  of  plaintiCTs  name 
on  tbe  backs  of  the  drafts  were  forged  by 
Eisenlohr,  then  a  verdict  should  be  returned 
in  plaintiff's  favor  for  the  amounts  of  those 
drafts;  but  that,  if  they  should  find  that 
Eisenlohr  had  authority  to  so  Indorse  the 
drafts,  then  a  verdict  should  be  returned  in 
defendant's  favor. 

Eisenlohr  testified  substantially  that  he  in- 
dorsed and  collected  the  drafts,  and  that  be 
was  authorized  by  plaintiff  to  do  so.  Some 
of  plaintiff's  witnesses  testified  that  the  in- 
dorsements were  in  Elsenlohr's  handwriting, 
while  other  witnesses  for  plaintiff  testified 
that  the  indorsements  were  in  the  handwrit- 
ing of  an  employe  of  plaintiff  other  tlian 
Eisenlohr.  According  to  the  rule  as  an- 
nounced In  the  decisions  cited  by  appellant, 
it  would  seem  that  defendant  would  be  liable 
for  the  proceeds  of  the  drafts,  if  Eisenlohr 
forged  the  indorsements  thereon.  See  Farm- 
er V.  People's  Bank,  100  Tenn.  187,  47  8.  W. 
234,  and  decisions  there  dted.  Also  Buckley 
V.  Second  National  Bank  of  Jersey  City,  35 
N.  J.  Law,  400,  10  Am.  Rep.  249. 

Appellant  insists  that  the  charge  given  by 
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the  court  was  erroneons  because  It  failed  to 
embody  an  instruction  to  the  Jury  to  return 
a  verdict  for  tbe  plaintiff  If  they  should  find 
that  Eisenlohr  procured  the  forgery  of  the 
Indorsement  of  the  drafts;  and  appellant 
complains  further  of  the  court's  refusal  to 
give  a  special  instruction  to  that  effect,  which 
was  requested  by  plaintiff.  In  Its  petition 
upon  which  the  case  was  tried  It  was  alleged 
that  the  forgeries  charged  were  committed 
by  Eisenlohr.  The  petition  contained  no  al- 
legation by  way  of  an  alternative  plea  that 
the  alleged  forgeries  were  committed  by  any 
other  person  at  Elsenlohr's  instance  or  by  his 
procurement  In  Lewis  v.  Hatton,  86  Tex. 
535,  26  S.  W.  60,  Lewis  was  sued  for  dam- 
ages for  a  wrongful  seizure  of  goods.  At  the 
time  of  the  seizure  he  was  sheriff,  and  the 
seizure  was  by  virtue  of  process  of  court 
The  plaintiff  in  that  suit  alleged  that  the 
seizure  was  made  by  the  defendant,  while  the 
proof  apon  the  trial  was  that  the  levy  was 
made  by  a  deputy  sheriff  acting  under  Lew- 
is ;  and  our  Supreme  Ck)nrt  held  this  to  be  a 
fatal  variance  between  the  pleadings  and 
proof.  Logical  application  of  that  decision 
to  the  question  presented  by  the  assignments 
now  under  discussion  Is  obvious,  and  there- 
fore the  assignments  referred  to  above  are 
overruled.  See,  also,  Guffey  v.  Moseley,  21 
Tex.  406. 

It  is  insisted,  further,  that,  conceding  for 
tbe  sake  of  argument,  authority  In  Eisenlohr 
to  Indorse  the  drafts  was  shown,  still  such 
authority  was  no  authority  to  collect  the  pro- 
ceeds of  the  drafts,  and  that  there  was  error 
In  the  Instruction  to  return  a  verdict  for  de- 
fendant upon  the  single  predicate  that  Eis- 
enlohr was  authorized  by  plaintiff  to  indorse 
the  drafts.  The  drafts  were  indorsed  in 
blank,  and  were  therefore  transferrable  by 
delivery.  Plaintiff  did  not  allege  that  de- 
fendant had  notice  that  Eisenlohr  was  with- 
out authority  to  collect  the  drafts  after  they 
were  rightfully  indorsed,  nor  was  there  any 
proof  to  show  notice  to  the  bank  of  such 
lack  of  authority  in  Eisenlohr  to  collect  the 
drafts  after  they  were  properly  indorsed. 
The  only  grounds  for  a  recovery  alleged  In 
the  petition  were  that  the  indorsements  of 
tbe  drafts  were  forgeries  committed  by  Eis- 
enlohr, and  that  defendant  was  guilty  of  neg- 
ligence In  paying  them  to  him  without  first 
ascertaining  the  genuineness  of  the  title  and 
the  authority  of  Eisenlohr  to  collect  them. 
If  Eisenlohr  was  anthoriced  to  make  the  in- 
dorsements, the  payment  of  them  by  the  bank 
to  a  thief  who  had  stolen  them  or  to  one  who 
had  found  them  after  being  lost  would  have 
constituted  a  good  defense  to  the  suit  In  the 
absence  of  notice  to  the  bank.    6  Cyc.  S50. 

The  Instruction  to  return  a  verdict  for  tbe 
defendant  in  the  event  of  a  finding  that  Eis- 
enlohr had  authority  to  indorse  the  drafts 
is  criticised  as  denying  to  plaintiff  a  recov- 
ery, even  though  the  Jury  should  believe  that 


the  Indorsements  were  forgeries  committed 
by  some  one  other  than  Eisenlohr.  A  suffi- 
cient answer  to  this  is  that  there  was  no  al- 
legation in  the  petition  that  any  one  otbet 
than  Eisenlohr  committed  the  alleged  for- 
geries, and  hence  proof  of  such  fact  would 
not  warrant  a  recovery  under  the  decisions 
above  cited.  Furthermore,  when  the  Charge 
Is  considered  as  a  whole,  the  jury  must  have 
understood  that  the  portion  of  the  charge 
now  under  discussion  was  meant  to  be  ap- 
plicable in  the  event  only  of  a  finding  that 
Eisenlohr  indorsed  the  drafts. 

The  following  Instruction  was  given :  'The 
burden  of  proof  is  on  the  plaintiff  to  make 
out  its  case  by  a  preponderance  of  the  evi- 
dence, and,  if  you  do  not  believe  by  a  pre- 
ponderance of  the  evidence  that  the  defend- 
ant is  liable,  then  yon  will  find  for  the  de- 
fendant" This  Instruction  is  criticised  as 
leaving  the  Jury  to  determine  for  themselves 
questions  of  law  and  fact  controlling  tbe  is- 
sue of  liability  vel  non  of  the  defendant  We 
must  assume  that  the  Jury  construed  this  in- 
struction in  connection  with  the' Instruction 
preceding  it,  wherein  were  submitted  the  ma- 
terial issues  of  fact  upon  which  a  recovery 
was  allowed,  and  we  do  not  think  it  probable 
that  they  Interpreted  It  in  the  sense  suggest- 
ed In  tbe  criticism  presented. 

We  are  of  the  opinion  that  the  evidence 
did  not  as  a  matter  of  law  show  negligence 
In  appellee  in  paying  the  proceeds  of  the 
drafts  to  Eisenlohr,  and  we  are  of  the  opin- 
ion further  that  the  evidence  was  sufficient 
to  support  the  Judgment 

Tbe  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

In  addition  to  tbe  facts  noted  In  our  vfibit- 
Ion  rendered  upon  the  original  disposition  of 
the  case,  the  record  shows  an  agreement  by 
appellant  upon  the  trial  in  the  court  below, 
in  effect  that  In  acquiring  the  drafts  from 
Eisenlohr  appellee's  cashier  acted  in  good 
faith.  This  strengthens  our  conclusions  al- 
ready announced,  and  the  motion  for  rehear- 
ing is  overruled. 


CAPPS  et   ux.  V.   CITIZENS'   NAT.  BANK 
OP  LONOVIEW  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Veb.  16, 
Y911.) 

1.  Oabnisbmsnt  (S  146*)— AirawKB  of  Oar- 

niSHEE— Amendment. 

Where  a  garnishee  answered  stating  the 
amount  of  money  in  its  hands  belonging  to  de- 
fendant city,  but  failed  to  state  that  it  did  not 
know  of  any  person  or  persons  having  in  hit 
or  ^ir  possession  any  effects  belonging  to  the 
city,  and  such  omission  was  found  not  wUUdI, 
bat  an  oversight  of  the  garnishee,  the  coart  on 
sustaining  a  motion  to  strike  out  the  laswet, 
properly  permitted  the  garnishee  to  file  It  new 
answer  curing  the  defect 

[Ed.  Note.— For  other  cases,  see  Oamishinent, 
Cent.  Dig.  {  274;   Dec.  DlgTl  146.*) 
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2.  MtliaCIPAI.   OOBPOSATIONS   (I  1031*)— Mv- 

mciPAi.  Funds  —  LiABiLiTT  to  Oabnibh- 

lam. 

Funds  of  a  city  deposited  in  a  dty  deposi- 
toi7  in  the  manner  provided  by  law  cannot  be 
•ubjeeted  to  tbe  city  s  debts  by  process  of  gar- 
nishment. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  i  2201;  Dec.  Di(.  | 
lOSL*] 

3.  MumCIPAI.  COBFOBATIONB  ({  886*)— MONET 

Applicable  to  General  Expenses— Pat- 

ifKNT  OF  Debts. 

Where  money  held  by  a  city  to  pay  cnrrent 
expenses  was  inadequate  for  the  purpose,  no 
part  of  the  fund  could  be  applied  to  the  pay- 
ment of  a  general  creditor. 

[£<d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1868;    Dec.  Dig.  | 

Appeal  from  Gregg  County  Court;  J.  H. 
McHaney,  Judge. 

Action  by  M.  F.  Capps  and  wife  against 
tbe  Citizens'  National  Bank  of  Longriew, 
garnishee,  and  others.  Judgment  In  favor  of 
tbe  garnisbee,  and  plaintiffs  appeal.  Af- 
firmed. 

F.  B.  Martin,  for  appellants.  M.  L.  Cun- 
nlngbam,  for  appellees. 

WILI/SON,  C.  J.  AppeUants  recovered  a 
jadgmoit  against  the  dty  of  Longvlew,  and 
to  enforce  payment  thereof  sued  out  and  bad 
a  writ  of  garnishment  served  on  tbe  Citizens' 
National  Bank,  the  depository  under  the  law 
of  the  funds  of  said  city.  The  bank  answer- 
ed that  as  the  depository  of  said  funds  It 
held  for  the  city  tbe  sum  of  $9,613.16.  It 
failed  to  state  In  its  answer  that  it  did  not 
know  of  any  person  or  oersons  having  in  bis 
or  their  possession  aily  effects  belonging  to 
the  city.  Because  of  tibia  omission,  tbe  trial 
court,  on  motion  of  appellants,  struck  out 
the  answer,  but  i>ermltted  tbe  garnishee  to 
file  another  answer  caring  the  defect  In  the 
one  originally  filed.  This  action  of  the  trial 
court  and  his  refusal,  when  the  original  an- 
swer was  stricken  out,  to  render  a  Judgment 
by  default  in  appellants'  favor  against  tbe 
garnishee,  are  complained  of  as  error.  It 
appears  from  a  recital  in  tbe  Judgment  that 
it  was  shown  to  tbe  satisfaction  of  the  trial 
court  that  tbe  omission  In  tbe  original  an- 
swer was  not  a  willful  one,  but  was  due  to 
an  oversight  on  the  part  of  tbe  garnishee. 
In  Jemlsou  v.  Scarborough,  56  Tex.  360,  as 
here,  tbe  answer  of  the  garnishee  was  de- 
fective. The  court  said:  'This  is  not  a  case 
where  tbe  garnishee  is  in  default  for  the 
want  of  an  answer.  But  here  the  answer  is 
defective,  and,  standing  alone,  would  not  au- 
thorize a  Judgment  to  be  rendered  discharg- 
ing him;  but,  until  excepted  to,  it  is  such 
an  answer  as  ought  to  preclude  the  rendition 
of  a  Judgment  by  default  against  him.  In 
such  a  case  the  plaintiff '  ought  to  except  to 
the  answer;  for  then,  if  tbe  same  is  insuffl- 
cient,  the  garnishee  would  have  tbe  right  to 
amend,  so  as  to  fully  place  bis  case  before 


the  court."  On  the  authority  of  that  case, 
and  Bank  v.  Robertson,  8  Tex.  Civ.  App.  150, 
22  S.  W.  100,  24  S.  W.  659,  and  Simon  v. 
Ash,  1  Tex.  Civ.  App.  202,  20  S.  W.  719,  we 
overrule  the  assignments  presenting  the  con- 
tention. 

At  the  instance  of  the  garnishee,  the  city 
was  made  a  party,  and  answered  that  tbe 
funds  In  the  bands  of  the  garnishee  were  In 
its  custody  as  an  agent  of  the  law,  and  that 
same  were  not  subject  to  tbe  writ  because 
needed  by  the  city  to  pay  Its  current  expens- 
es. It  was  shown  that  the  city  was  Incorpo- 
rated under  tbe  general  Incorporation  law 
(Sayles*  Ann.  Civ.  St  1897,  cc.  1  to  10,  tit 
18);  that  tbe  funds  held  by  tbe  garnisbee 
represented  taxes  collected  by  the  dty ;  that 
all  except  $1,426.61  of  same  constituted  spe- 
cial funds  for  special  purposes  provided  as 
authorized  by  law  (Sayles'  Ann.  Civ.  St  1897, 
art  416);  that  the  $1,426.51,  which  alone 
was  available  for  the  purpose  of  paying  the 
current  expenses  of  tbe  city,  was  not  suffi- 
cient for  that  purpose;  that  the  funds  held 
by  the  garnishee  represented  taxes  collected 
by  the  city ;  and  that  the  garnishee  had 
been  duly  selected  as  provided  by  law  (sec- 
tions 84  to  40,  Act  May  1,  1006  [Gen.  Laws 
1006,  pp.  305  to  398];  Act  April  6,  1007, 
amendatory  section  34  thereof  [Gen.  Laws 
1907,  p.  132])  as  tbe  depository  of  said  funds 
Section  36  of  said  act  1905  requires  a  deposi- 
tory selected  by  a  city  In  accordance  with  its 
provisions  to  enter  Into  a  bond  payable  to 
the  city,  conditioned  for  the  "faithful  per- 
formance of  all  duties  and  obligations  de- 
volving by  law  or  ordinance  upon  said  depos- 
Itoryy  and  for  tbe  payment  upon  presentation 
of  all  checks  drawn  upon  said  depository  by 
the  dty  treasurer,  whenever  any  funds  shall 
be  in  said  depository  applicable  to  the  pay- 
ment of  said  check;  and  that  all  funds  of 
the  dty  shall  be  faithfully  kept  by  said  de- 
pository, and'  with  tbe  Interest  thereon  ac- 
cording to  law."  Section  86  makes  it  the 
duty  of  the  dty  treasurer,  Immediately  after 
the  dty  council  has  made  an  order  approv- 
ing the  bond  of  the  depository  selected,  to 
transfer  to  such  depository  all  the  funds  In 
his  bands  belonging  to  tbe  city,  and  there- 
after as  be  receives  such  funds  to  deposit 
same  with  such  depository.  Section  37  de- 
clares that  "no  money  belonging  to  the  dty 
shall  be  paid  out  of  the  dty  depository  ex- 
cept upon  checks  of  the  city  treasurer." 
Section  SO  declares  that  "no  check  shall  be 
drawn  upon  tbe  dty  depository  by  tbe  treas- 
urer except  upon  a  warrant  signed  by  tbe 
mayor  and  attested  by  the  secretary."  The 
portions  quoted  of  said  act  1905  are  consist- 
ent with  those  provisions  of  the  law  which 
give  to  the  city  council  the  management  and 
control  of  tbe  city  finances  and  forbid  tbe 
disbursement  of  any  of  the  funds  twlonging 
to  the  city,  except  as  ordered  by  the  city 
coundl  (Sayles*  Ann.  Civ.  St  1897,  arts.  414, 
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415,  409),  and  are  not  consistent  with  a  right 
In  a  creditor  to  subject  such  funds,  while 
held  in  the  depository,  to  the  satisfaction  of 
his  debt  by  the  process  of  garnishment  If 
such  a  right  exists  in  favor  of  one  creditor,  it 
exists  in  favor  of  every  creditor  of  a  munici- 
pal corporation  operating  under  the  general 
law.  If  it  exists  and  can  be  exercised  by  one, 
it  can  be  exerdsed  by  each  of  such  creditors. 
It  Is.  easy  to  foresee  what  would  be  some  of 
the  results  of  an  exercise  of  such  a  right  by 
creditors  of  a  city.  Its  revenues,  which 
should  be  devoted  to  the  accompllBhment  of 
the  purposes  for  which  It  exists  as  a  munic- 
ipality, would  be  wasted  In  the  payment  of 
court  costs,  eta,  and  It  soon  would  be  without 
means  to  carry  on  Its  governmental  affairs. 
We  are  unwilling  to  concede  that  a  right,  the 
exercise  of  which  might  be  fraught  with 
such  consequences  to  a  city,  exists  in  favor 
of  Its  creditors.  The  provisions  of  the  stat- 
utes referred  to,  and  others  exempting  from 
forced  sale  property  owned  and  held  by  cities 
r«r  public  purposes  (Sayles'  Ann.  Civ.  St 
1S97,  art  2399)  and  empowering  the  city 
council  "to  appropriate  money  and  provide 
for  the  payment  of  the  debts  and  expenses  of 
the  dty"  (Sayles*  Ann.  Ov.  St  1897,  art 
415),  indicate  the  policy  of  the  law  to  be 
against  the  existence  of  any  such  right  in 
the  creditor  of  a  municipality.  The  funds  of 
the  dty  while  in  its  depository  should,  we 
think,  be  regarded  as  in  the  hands  of  an 
agent  of  the  law.  and  should  be  held  to  be 
disbnrsable  by  it  only  in  the  way  designat- 
ed by  law.  Curtis  v.  Ford,  78  Tex.  268,  14 
S.  W.  614, 10  L.  R.  A.  529;  Pace  v.  Smith,  57 
Tex.  658;  City  of  Sherman  v.  Smith,  12  Tex. 
Civ.  App.  580,  35  S.  W.  296 ;  Brooks  v.  Cook, 
8  Mass.  246;  14  A.  &  B.  Ency.  Law,  pp. 
808,  817. 

But  if  we  thought  the  bank  as  the  deposi- 
tory of  funds  belonging  to  the  city  was  liable 
to  be  summoned  as  a  garnishee,  we  would 
be  of  the  opinion,  nevertheless,  that  the  Judg- 
ment should  be  affirmed.  Appellants  seem  to 
concede  that  they  were  not  entitled  to  have 
their  Judgment  paid  out  of  any  of  the  funds 
held  by  the  depository  for  special  purposes 
designated  by  the  city  council.  Their  con- 
tention U  that  the  $1,426.51  held  in  the  de- 
pository for  general  purposes  of  the  city 
should  have  been  applied  to  the  payment  of 
their  Judgment  As  before  stated,  it  was 
shown  that  this  fund  was  the  only  fund 
available  to  the  city  out  of  which  to  pay  its 
current  expenses,  and  that  It  was  wholly  in- 
sufficient for  that  purpose.  It  seems  to  be 
the  rule  that  such  expenses  are  entitled  to 
priority  of  payment  as  against  other  indebt- 
edness of  the  city,  oat  of  Its  revenues,  and 
that  the  excess  of  such  revenues  over  and 
above  such  expenses  alone  can  be  looked  to 
for  the  satisfaction  of  such  other  indebted- 
ness. In  City  of  Sherman  v.  Sbobe,  04  Tex. 
126.  58  S.  W.  049,  86  Am.  St  Rep.  825,  Chief 


Justice  Gaines  said:  "It  is  only  npon  the 
surplus  of  the  general  revenues  of  a  conntj 
(city)  that  remain  after  the  current  expens- 
es have  been  paid  that  a  general  creditor  has 
a  claim,  and  to  snbject  that  surplus  to  tbe 
payment  of  bis  debt  the  writ  of  garnish- 
ment is  not  the  remedy."  And  aee  City  of 
Sherman  v.  Smith,  12  Tex.  Civ.  App.  580,  33 
S.  W.  296;  Gordon  v.  Thorp.  53  S.  W.  861: 
City  of  Sherman  v,  ■miliams,  84  Tex.  421, 19 
S.  W.  606,  31  Am.  St  Rep.  66;  City  of  Deal- 
son  V.  Foster,  37  S.  W.  167. 
The  Judgment  is  affirmed. 


ROBERTS  V.  HOLLAND  et  aLt 
(Court  of  Civil  Appeals  of  Texas.     Jan.  14, 
■    1911.     Rehearing  Denied  Feb.  U,  1911.) 

1.  ElXKCXTTOBS    AND    ADMINISTBATOBS    (|    7*)— 

Manaoeuent   of   Estate— Sale   of  Pbop- 

EBTT— Caveat  Ekptob. 

The  rule  of  caveat  emptor  applies  to  a  par- 
chaser  from  an  independent  executor,  as  well  as 
from  an  ordinary  executor. 

[Ed,  Note.— For  other  cases,  see  ESxecaton 
and  Administrators,  Dec  Dig.  i  7.*] 

2.  BBOKBBS      (I      61*)  —  COMPEirSATION  —  PE8- 
rOBU ANCE  or  CONTBACT. 

Where  a  broker  employed  by  execnton  to 
sell  land  procured  a  paichaser  able  and  willing 
to  take  the  property,  but  who  refused  to  com- 
plete the  contract  on  learning  that  there  was 
a  vendor^s  lien  agalnBt  the  property,  the  broker, 
in  the  absence  -of  fraud  or  misrepresentation  as 
to  the  title  by  the  executors,  is  not  entitled  to 
recover  compensation. 

[B3d.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  II  77,  7a  92,  83;  Dec  Dig.  i  61.«] 

Appeal  from  District  Court  Parker  CJoun- 
ty;   J.  W.  Patterson,  Judge. 

Action  by  W.  S.  Roberts  against  O.  A.  Hol- 
land and  another,  as  Independent  execators 
of  the  will  of  J.  R.  Couts.  From  a  Judgment 
for  defendants,  plaintiff  appeals.     Affirmed. 

F.  O.  McKlnsey,  for  appellant  C.  K.  Bell 
and  Hood  &  Shadle,  for  appellees. 

SPEER,  J.  W.  S.  Roberts  sued  O.  A.  Hol- 
land and  I.  W.  Stephens  as  Independent  ex- 
ecutors of  the  will  of  J.  R.  Couts,  deceased, 
for  commissions  alleged  to  be  due  him  as  a 
land  broker  for  procuring  a  purchaser  for 
lands  belonging  to  the  estate  of  said  Couts. 
The  district  Judge  sustained  general  and  spe- 
cial exceptions  to  the  petition,  and  the  plahi- 
tlff  has  appealed. 

The  following  statement  by  appellant  Is 
sufficient  for  a  determination  of  the  appeal: 
"Plaintiff  alleged  that  he  was  a  real  estate 
agent  or  broker;  that  defendants  Holland 
and  Stephens  were  the  Independent  execntors 
and  trustees  of  the  will  of  J.  R.  Oouts,  de- 
ceased, and  as  such  had  full  authority,  power, 
and  discretion  to  sell  and  contract  to  sdl  the 
lands  of  said  estate  at  such  price  and  on  such 
terms  as  by  them  might  be  deemed  proper, 
and  to  employ  brokers  to  sell  or  procure 
brokers   to  seU   or  procure!  purchases  for 


•For  otb*r  csmb  see  ume  topic  and  lectlon  NUMBER  In  Deo.  Dix.  *  Am.  Die.  Key  No.  SariM  *  Rep'r  Indent 
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said  lands  the  same  as  if  same  belonged  to 
them,  being  fully  aatborlzed  thereunto  by 
the  terms  of  said  will,  and  that  said  will  was 
duly  probated  In  the  county  court  of  Parker 
county ;  that  they  proposed  to  pay  plaintiff  a 
commission  of  2  per  cent  to  sell  or  procure 
purchasers  for  72,004  acres  of  land  situated 
In  Bailey  county,  Tex.,  which  land  belonged 
to 'the  estate  of  said  J.  R.  Couts,  deceased, 
and  which  said  executors  had  full  authority 
to  sell  as  aforesaid;  that,  relying  upon  the 
offer  of  defendants,  plaintiff  showed  said  land 
to  several  parties,  and  among  them  one  J.  W. 
Wile,  who  went  with  plaintiff  to  see  the  de- 
fendants; that  it  was  agreed  by  and  between 
Wile  and  defendants  that  they  would  sell 
Wile,  or  Wile  and  his  associates,  said  land 
at  $2  per  acre,  one-fourth  cash  to  be  paid  on 
or  before  June  1,  1906,  and  the  balance  in  10 
equal  annual  Installments,  for  which  notes 
were  to  be  executed  at  6  per  cent.  Interest 
secured  by  vendor's  lien.  It  was  further 
agreed  that  defendants  would  sell  said  land 
to  Wile  or  to  him  and  associates  and  give 
blm  until  June  1st  to  make  the  cash  payment 
of  one-fourth  if  before  that  time  and  before 
the  land  should  be  sold  to  some  other  party 
he  or  they  would  deposit  In  the  Citizens'  Na- 
tional Bank  of  Weatherford  |10,000  in  cash, 
which  sum  was  to  be  applied  as  a  part  of  the 
first  cash  payment,  if  on  or  before  June  Ist 
the  purchasers  paid  the  balance  of  the  one- 
fourth  cash  payment,  In  which  event  the  de- 
fendants were  to  execute  deed  of  conveyance, 
and  the  purchasers  were  to  execute  their 
notes  aforesaid;  but,  In  the  event  the  pur- 
chasers failed  to  make  balance  of  the  cash 
payment  within  the  time  specifled,  the  |10,- 
000  so  to  be  deposited  was  to  be  forfeited  to 
the  defendants.  Plaintiff  alleged  that  there- 
after, on  February  9,  1906,  and  before  the  de- 
fendants had  sold  said  land  to  any  other  per- 
son, the  said  Wile  and  his  associates  Nostrum 
and  Boyer  accepted  the  terms  of  said  pro- 
posed sale,  and  were  then  and  there  able, 
ready,  and  willing  and  offered  to  accept  the 
terms  of  said  sale  and  to  carry  out  the  same 
and  to  purchase  said  land  lu  accordance 
therewith  and  to  perform  the  stipulations  to 
be  performed  by  them,  and  to  tak^  and  pay 
for  the  land  upon  the  terms  proposed  and  of- 
fered then  and  there  to  enter  into  contract 
for  the  purchase  of  said  land  as  aforesaid, 
said  offer  having  never  been  withdrawn ;  that 
said  Wile  and  Nostrum,  acting  for  themselves 
and  for  their  associate  Boyer,'  were  able, 
ready,  and  willing  and  offered  to  make  said 
deposit  of  money  upon  the  terms  and  stipula- 
tions aforesaid,  and  to  buy  and  pay  for  said 
land  on  the  terms  agreed  upon,  and  they 
were  able,  ready,  and  willing  to  take  and 
pay  for  the  same  upon  the  terms  offered  by 
the  defendants.  But  after  reaching  Weather- 
ford  for  the  purpose  of  closing  up  said  sale 
upon  the  terms  proposed  and  agreed  upon, 
having  with  them  funds  with  which  to  make 
said  deposit,  and  being  ready,  able,  and  will- 
ing they  proposed  to  make  the  deposit  afore- 


said and  purchase  the  lands  upon  the  terms 
agreed  upon,  and  were  ready,  able,  and  will- 
ing and  offered  to  enter  into  contract  for  the 
purchase  of  said  land  as  aforesaid,  when  for 
the  first  time  it  was  made  known  to  them 
and  they  discovered  that  there  was  a  ven- 
dor's lien  against  said  land  In  favor  of  Leon 
H.  Blum  Land  Company  to  the  amount  of 
$51,000,  they  and  plaintiff  being  Ignorant  up 
to  that  time  of  the  existence  of  such  lien,  and 
by  reason  thereof  the  defendants  were  unable 
to  make  a  title  to  said  land,  being  unable  or 
unwilling  to  free  said  land  from  said  In- 
cumbrance, by  reason  whereof  and  without 
any  fault  of  plaintiff  said  sale  failed  and 
was  not  consummated.  Plaintiff  avers  that 
the  total  value  of  said  land  was  |144,188, 
and  that  his  commissions  would  have  amount- 
ed to  $2,883.76.  Plaintiff  avers  that  the  es- 
tate of  said  J.  R.  Couts,  deceased,  is  solvent, 
free  from  debt,  and  that  the  defendants  as 
such  independent  executors  have  in  their 
hands  ample  property  and  funds  belonging  to 
said  estate  and  liable  therefor  to  discharge 
and  pay  plaintiff's  claim,  and  that  same  is 
due  and  wholly  unpaid.  He  prays  for  Judg- 
ment for  his  said  debt  and  damages  and  for 
costs  and  general  relief." 

It  is  well  settled  that  the  rule  of  caveat 
emptor  applies  to  a  purchaser  from  an  execu- 
tor. Lynch  V.  Baxter,  4  Tex.  431,  61  Am. 
Dec.  735;  Medlln  v.  Wilklns,  60  Tex.  409; 
Dallas  County  ▼.  Land  &  Cattle  Co.,  95  Tex. 
200,  66  S.  W.  294  No  reason  is  apparent 
why  the  same  rule  does  not  apply,  to  inde- 
pendent executors  as  to  ordinary  executors 
or  administrators.  We  think  it  should.  An 
Independent  ^ecutor  merely  has  the  power 
to  do  without  an  order  of  the  county  court 
every  act  which  an  ordinary  executor  admin- 
istering an  estate  under  the  control  of  the 
court  could  do  with  such  order.  Dwyer  v. 
Kalteyer,  68  Tex.  554,  5  S.  W.  75;  Ellis  v. 
Howard  Smith  Co.,  35  Tex.  Civ.  App.  566,  80 
S.  W.  633.  And,  in  the  absence  of  an  allega- 
tion of  fraud  or  misrepresentation  as  to  the 
title  by  the  executors,  we  think  no  cause  of 
action  is  shown  against  them.  ^  Altgelt  v. 
Mernitz,  37  Tex.  Civ.  App.  397,  83  S.  W.  891. 
There  is  nothing  in  the  petition  to  Indicate 
that  appellees  undertook  to  do  more  than  to 
sell  such  title  as  the  estate  owned,  and  ap- 
pellant's customer  declined  to  buy  this.  It 
is  apparent,  then,  that  appellafat  has  not  pro- 
cured a  purchaser  at  all.  What  we  have  said 
Is  upon  the  theory  that  the  petition  really 
points  out  a  defect  in  the  title,  but  we  are 
inclined  to  hold  that  it  does  not.  It  shows 
that  the  supposed  defect  In  the  title  was  no 
more  than  an  incumbrance  in  an  amount  very 
much  less  than  the  unpaid  purchase  money 
in  the  proposed  purchase.  However  that  may 
be,  and  irrespective  of  the  other  grounds 
urged  by  appellees  in  support  of  the  Judg- 
ment, we  are  content  to  rest  our  decision  on 
the  ground  first  discussed. 

All  assignments  are  overruled,  and  the 
Judgment  is  affirmed. 
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TEXSAS  (30.  V.  GARRETT. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  7, 
1911.) 

1.  Appeal  and  Ebbob  (}  742^}— Asbiokmzntb 
OF  Ebbor  —  Pbopobitiokb  Accompantino 
Abbioniient. 

An  assignment  of  error  in  admitting  the 
testimony  of  certain  witnesses,  not  followed  by 
any  proposition  or  statement,  except  the  bill  of 
exception  reseryed  to  the  admission  of  tlie  testi- 
mony, which  is  insufficient  to  show  tba.t  the  tee* 
timony  was  harmful,  or  even  that  it  was  not 
admissible,  will  not  be  considered  on  appeal. 

[Ei.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3000;   Dec.  Dig.  {  742.*] 

2.  IfASTEK  AND  SEBVANT  ({  217*)— iNJtTBIGB 
TO      SEBVAWT   —  ASBUICFTIOR      OF      BiBK   — 

Knowledok  op  Defect. 

Where  a  servant  knew  of  knots  in  a  lever 
before  it  broke,  and  of  the  effect  of  the  knots 
as  rendering  the  lever  weak  and  insufficient,  he 
assumed  the  risk  of  injuiy  therefrom  by  con- 
tinuing in  the  servicei 

[E<d.  Note. — EV>r  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  674r-600;  Dec.  Dig.  { 
217.*] 

3.  Master  and  Sebvant  (|  296*)— Irjttbieb 
TO  Servant  — AcTioif  —  lNBTBUCnoR»—AB- 
8U1IPTI0N  OF  Risk. 

A  charge  that,  if  plaintiff's  injuries  were 
caused  l^  the  breaking  of  a  lever,  and  the  lever 
was  defective  and  insufficient,  yet  the  jury 
should  find  for  defendant  on  that  issue,  because 
it  was  shown  by  the  uncontradicted  evidence 
that,  if  the  lever  was  defective  and  insufficient, 
such  defect  and  Insufficiency  were  known  to 
plaintiff,  and,  so  knowing  them,  he  continued  in 
the  service  of  defendant  and  assumed  the  risk 
inddent  to  its  use,  could  not  have  been  misun- 
derstood as  instructing  that,  if  the  breaking  of 
the  lever  caused  the  injury,  the  jury  should  find 
for  defendant,  regardless  ot  the  other  grounds 
of  negligence  relied  on. 

lEA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  1168-1179 ;    Dec.  Dig.  i 

4.  Masteb  and  Sebvant  (|  217*)— Injuries 
TO  Servant  —  Absuicption  of  Risk  — 
Knowledok  of  Danokb. 

To  charge  an  employe  with  knowledge  of 
a  defective  implement  and  the  assumption  of 
risk  in  using  it,  it  must  be  shown  that  he  knew 
of  the  defect,  or,  in  the  exercise  of  ordinary 
care  in  the  discharge  (^  his  duties,  must  neces- 
sarily have  acquired  the  knowledge,  and  not  that 
in  the  exercise  of  such  care  he  should  have  dis- 
covered the  defect. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  574-«00;  Dec.  Dig.  { 
217.*] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  L.  B.  Hightower,  Jr.,  Judge. 

Action  by  W.  W.  Garrett  against  the  Tex- 
as Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

Jas.  L.  Autry,  H.  M.  Whitaker,  and  Robt 
A.  John,  for  appellant  Blaln  &  Howtb  and 
M.  O.  Adams,  for  appellee. 

McMBANS,  J.  AppeUee  Garrett,  plaintiff 
in  the  court  below,  sued  the  appellant,  the 
Texas  Company,  for  damages  sustained  by 
him  while  In  the  service  of  appellant  in  the 
capacity  of  pipe  fitter,  while  engaged  with 
others  In  laying  a  pipe  line. 


It  appears  that  appellee  was  a  member  ot 
a  crew  engaged  in  laying  for  appellant  a 
lateral  pipe  line  from  appellant's  refinery  at 
Port  Arthur  to  one  of  Its  tanks;    the  work 
of  the  crew  consisting  of  screwing  joints  of 
pipe  together,  so  as  to  form  a  continuous 
line  of  pipe  that  was  to  be  laid,  and  then 
lowering  the  jointed  pipes  Into  a  trrach  or 
ditch.     Before  being  lowered  Into  the  ditch, 
the  pipe  was  sustained  over  the  ditch  by  a 
"growler  board"  and  a  "jack."    The  growler 
board  consisted  of  a  piece  of  scantling  six 
or  eight  feet  long,  which  was  placed  across 
the  ditch,  and  the  Immediate  end  of  the  pipe 
was  Bustalned  by  a  jack.     Before  the  pipe 
could  be  lowered,  it  was  necessary  to  remove 
both  the  board  and  tbe  Jack.    The  ditch  was 
about  two  feet  wide  and  three  feet  de^.    In 
order  to  relieve  the  board  and  Jack  of  the 
weight  of  the  pipe,  so  that  both  might  be 
withdrawn,  the  pipe  had  to  be  pryed  up  by 
the  use  of  a  lever  operated  by  a  part  of  the 
crew.    On  the  occasion  of  his  injury,  it  was 
the  appellee's  duty  to  remove  the  growler 
board,  and  the  du^  of  Jack  Walsb,  another 
member  of  the  crew,  to  remove  the  jade 
Just  before  appellee  was  hurt,  a  part  of  the 
crew  had,  by  means  of  the  lever,  which  con- 
sisted  of  a  4x4  scantling,   raised  the  pipe 
above  the  board  and  the  jack,  and  appellee 
was  in  the  act  of  removing  the  board,  when 
tbe  lever  broke,  precipitating  the  pipe  into 
the  ditch,  striking  the  growler  board  which 
had  been  partially  withdrawn,  causing  one 
end  of  it  to  fly  up  with  considerable  force, 
striking  and  breaking  appellee's  Jaw  and  In- 
flicting the  injuries  for -which  be  sued.    It 
was  shown  that  It  was  the  duty  of  Walsh 
to  not  remove  the  jack  until  the  board  was 
fully  withdrawn,  but  that  on  this  occasion 
he  removed  the  jack  before  appellee  conld 
withdraw:  the  board.     Appellee  in  his  peti- 
tion predicated  recovery  upon  the  appellant'i 
negligence  In  the  following  particulars:    (1) 
That  the  lever  with  which  tbe  pipe  was  be- 
ing lifted  was  defective,  being  knotty,  nn- 
sound,  unseasoned,  and  unsafe,  causing  the 
same  to  break,  and  that  the  furnishing  ot 
such  scaptllng  by  appellant  as  a  lever  was 
negligence;    (2)  the  carelessness  and  negli- 
gence of  appellant's  foreman,  Jim  Donobue, 
Who  had  charge  and  superintendence  of  the 
work,  with  authority  from  appellant  to  em- 
ploy and  discharge  appellee  and  his  fellow 
workmen,  and  with  authority  to  control  and 
direct  them  in  their  work.  In  that  said  fore- 
man permitted  and  ordered  the  use  of  tbe 
lever,  knowing  that  the  same  was  defectlre 
and  unsafe;   and  (3)  that  appellant  was  far- 
ther negligent  in  employing  Jack  Walsh  and 
in  retaining  him  in  its  employment,  for  the 
reason  that  be  was  "Inexperienced  and  In- 
competent for  the  work  to  which  he  was  as- 
signed, to  wit,  removing  the  jack  from  under 
the  pipe  during  the  process  of  lowering  tbe 
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pipe  into  tlie  ditcli,"  in  that,  by  reaaon  of  an 
Injury  to  his  head,  hia  mind  had  been  weak- 
ened, hla  nervous  system  disorganized;  that 
he  -wtta  naturally  thoughtless  and  erratic, 
and  habitually  reckless  in  xemoTing  the  Jack 
(rona  underneath  the  pipe  before  its  removal 
was  known  to  the  other  employes ;  and  that 
on  the  occasion  in  question  the  Jack  was  un- 
timely removed  by  him,  and  that  this  was 
an  act  of  n^llgence  due  to  Walsh's  "incom- 
petency, carelessness,  recklessness,  and  men- 
tal weakness  aforesaid."  Each  of  these  is- 
sues was  submitted  by  the  court  in  the 
diarge  to  the  Jury.  Defendant  answered  by 
general  denial  and  pleas  of  assumed  risk  and 
contributory  negligence,  and  further  pleaded 
that.  If  appellee's  Injuries  were  caused  by 
the  negligence  of  Donohue  or  Walsh,  that 
they  were  the  fellow  servants  of  appellee. 
The  case  was  tried  with  a  Jury,  and  resulted 
in  a  verdict  and  Judgment  for  appellee,  from 
which  appellant  prosecutes  this  appeal. 

Appellant's  second  assignment  of  error 
complains  of  the  action  of  the  court  in  ad- 
mitting the  testimony  of  certain  witnesses. 
This  assignment  is  not  followed  by  any  prop- 
osition or  by  any  statement,  except  the 
blU  of  exception  reserved  to  the  action  of 
the  court  In  admitting  the  testimony,  and 
this,  by  Itaelf,  without  other  explanation.  Is 
not  sufiSclent  to  show  that  the  testimony  was 
harmful,  or  even  that  it  was  not  admissi- 
ble. The  assignment  is  not  presented  In  the 
manner  required  by  the  rules,  and  appellee's 
objection  to  a  consideration  of  it  by  this 
court  must  be  sustained. 

Tbe  court  in  its  general  charge  submitted 
to  tbe  Jury  the  Issue  of  assumed  risk  aris- 
ing from  appellee's  knowledge  of  the  defec- 
tiveness and  insufficiency  of  the  lever.  The 
appellant  requested  the  court  to  charge  the 
Jury,  substantially,  that,  If  they  should  con- 
clude that  plaintiff's  injuries  were  caused 
by  tbe  breaking  of  the  lever,  and  that  the 
lever  was  defective  and  insufficient,  yet  they 
should  find  for  appellant  on  that  Issue,  be- 
cause It  was  shown  by  tbe  uncontradicted 
evidence  that.  If  tbe  lever  was  in  fact  de- 
fective and  Insufficient  such  defects  and  In- 
sufficiency were  known  to  appellee,  and  so 
knowing  tbem  be  continued  In  the  service  of 
appellant,  and  thereby  assumed  the  risks  in- 
cident to  the  use  of  tbe  lever.  On  this  issue 
the  testimony  showed  that  tbe  lever  had 
been  used  the  entire  morning  before  appel- 
lee's injuries ;  that  It  had  broken  once ;  but 
as  to  whether  at  that  time  appellee  was  pres- 
ent, the  evidence  was  conflicting.  He  did 
not  deny  that  he  knew  of  the  defectiveness 
and  insufficiency  of  the  lever,  further  than 
to  say  that  he  made  no  inspection  of  it 
There  were  some  8  or  12  knots  in  the  lever, 
which  weakened  it  These  knots  could  be 
plainly  seen.  Before  appellee's  suit  was  fil- 
ed, he  went  to  appellant's  attorney,  Robert 
A.  John,  and  voluntarily  made  a  written 
statement  detailing  bow  the  accident  occur- 


red. Among  other  things  he  said  that  the 
lever  was  a  4x4  scantling  of  grained  pine 
and  bad  a  knot  In  it  and  that  in  raising  the 
pipe  with  this  lever  the  end  of  the  scantling 
broke,  causing*  the  pipe  to  fall  on  the  growl- 
er board,  one  end  of  which  flew  up,  strik- 
ing him  on  the  Jaw ;  that  the  scantling  had 
already  broken  once.  "I  noted  the  knots  on 
the  scantling  before  It  broke ;"  that  he  made 
a  remark  to  Jim  Donohue:  "Jim,  that's  no 
good.  We  had  better  get  another  lever." 
This  statement  was  Introduced  in  evidence. 
On  beingi  recalled  as  a  witness  In  his  own 
behalf,  appellee  testified:  "I  remember  mak- 
ing a  statement  to  Mr.  John  in  Houston. 
When  I  detailed  to  hinit  how  the  thing  oc- 
curred, I  was  telling  it  to  him  the  way  I 
understood  It  occurred  after  the  accident — 
the  knowledge  I  gained  after  I  got  hurt  As 
to  whether  I  told  Mr.  John  that  I,  before 
the  accident  warned  Mr.  Donohue  about  the 
defective  lever,  or  told  him'  that  he  was 
warned  about  the  defective  lever — I  had  ref- 
erence to  him ;  that  Donohue  had  been  warn- 
ed about  the  lever.  I  did  not  know  at  the 
time  of  the  accident  that  Donohue  had  been 
warned.  I  found  that  out  some  time  after 
that;  I  can't  say  Just  how  long  it  was.  I 
Just  gave  him  this  statement;  merely  infor- 
mation I  gained  from  the  witnesses  how  this 
accident  happened,  and  what  I  learned  from 
the  witnesses."  This  testimony  may  amount 
to  a  denial  of  so  much  of  the  written  state- 
ment which  says  that  he  told  Donohue  that 
the  lever  "was  no  good,"  and  "we  had  bet- 
ter get  another  lever,"  but  In  no  wise  con- 
tradicted that  part  of  the  statement  in  which 
he  said  "I  noted  the  knots  on  the  scantling 
before  it  broke."  He  says.  In  his  explana- 
tion of  tlie  statemoit  that  he  was  only  un- 
dertaking to  detail  the  Information  he  gain- 
ed after  the  accident  Certainly  he  did  not 
in  this  way  gain  the  Information  that  he 
had  observed  the  knots  before  the  lever 
broke,  and  it  is  hard  to  see  that  he  in  this 
way  gained  the  Information  that  he  had  said 
to  Donohue,  after  he  observed  the  knots, 
"Jim,  that's  no  good ;  we  had  better  get  an- 
other lever."  The  uncontradicted  evidence 
In  the  record  shows  that  the  knots  In  the 
lever  bad  the  effect  of  weakening  the  same, 
and  that  the  lever  in  fact  broke  at  one  of 
the  knots,  and  that  appellee  knew  of  the 
knots  in  the  lever  before  It  broke,  and  of  the 
effect  of  the  knots  as  rendering  it  weak  and 
Insufficient  for  the  use  to  which  It  was  applied. 
Knowing  the  defects  as  he  did  he  must  nec- 
essarily have  known  of  the  danger  Incurred 
by  its  use.  We  think,  therefore,  that  the  spe- 
cial charge  should  have  been  given.  The 
charge  should  be  so  worded,  however,  as  to 
make  it  clear  to  the  Jury  that  the  breaking 
of  the  lever  must  have  been  the  sole  cause  of 
appellee's  injury,  for  otherwise  the  issue  of 
liability  arising  from  WalsbVi  Incompetency 
would  be  Ignored.  We  think  that  the  Jury 
could  not  have  misunderstood  the  charge  as 
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instnictliig  tbem  that  If  the  breaking  of  the 
lever  caused  the  Injury  to  find  for  defend- 
ant, regardless  of  the  other  grounds  of  neg- 
ligence relied  upon  by  plaintiff  to  sastain  a 
recovery. 

The  reasons  stated  in  the  special  charge 
why  the  assumption  of  such  a  risk  precluded 
a  recovery  were  unnecessary  and  immaterial. 
We  think,  however,  that  to  charge  an  em* 
ployS  with  knowledge  of  a  defective  imple- 
ment and  the  assumption  of  risks  in  using  it, 
the  testimony  should  show  that  the  employ^ 
knew  of  the  defects,  or  that,  in  the  exercise 
of  ordinary  care  In  the  discharge  of  his 
duties,  he  must  necessarily  have  acquired 
the  knowledge,  and  not  that  in  the  exercise 
of  such  care  be  could  have  discovered  the 
defects,  as  stated  in  the  charge  (Railway  v. 
Hannlg,  91  Tex.  350,  43  8.  W.  508 ;  Railway 
V.  Warner,  22  Tex.  Civ.  App.  167,  54  S.  W. 
1067 ;  Railway  v.  Cox,  56  S.  W.  856 ;  Book- 
rum  ▼.  Railway,  57  S.  W.  920) ;  but,  in  view 
of  the  testimony  before  set  out,  this  inaccu- 
racy in  this  charge  would  have  been  harm- 
less. 

We  have  examined  the  other  assignments 
presented  by  appellant  In  its  brief,  and  have 
concluded  that  no  reversible  errors  are  point- 
ed out  In  any  of  them. 

For  the  error  Indicated  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


MYERS  et  nx.  v.  TEXAS  ft  P.  RY.  CO. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  2,  1911. 
Rehearing  Denied  March  2,  1911.) 

1.  Mastkb  and  Servant  (S  279*)— Evidencb— 
scffioienct. 

Evidence  held  not  to  show  that  the  fore- 
man of  a  bridge  crew  was  negligent  in  direct- 
ing the  crew  to  remove  a  hand  car  on  the  track 
in  front  of  an  approaching  train. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  973-980;  Dec.  Dig.  { 
279.*] 

2.  Mastkb  and  Sebvant  (|  206*)  —  Assump- 
tion OF  Risk— Incidental  Dangers. 

A  servant  assumes  the  risks  ordinarily  In- 
cident to  the  particular  service,  and  assumes 
that  he  has  capacity  to  understand  the  nature 
and  extent  of  the  service  and  the  requisite  abil- 
ity to  perform  it 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  i  550;  Dec.  Dig.  i  206.*] 

3.  Master  and  Servant  (|  149*)— Injuries 
TO  Sebvant— Assumption  ok  Risk. 

The  foreman  of  a  bridge  crew  in  directing 
the  crew  to  remove  a  hand  car  from  the  track 
in  front  of  an  approaching  train  had  a  right 
to  assume  that  a  memtier  of  the  crew  knew 
and  appreciated  the  ordinarily  incident  dangers 
and  that  in  performing  his  duties  he  would  con- 
duct  himself  as  an  ordinarily  prudent  person 
would. 

[E!d.  Note. — For  other  casen,  see  Master  and 
Servant,  Cent  Dig.  M  291-295;  Dec.  Dig.  i 
149.»] 


4.  Masteb  and  Servant  (t  286*>— iRjxruss 
TO  Servant— EviDXNOB—BUfticiBNCT. 
In  an  action  for  the  death  of  a  member  of 
a  bridge  crew  who  was  struck  by  a  locomotlre 
while  attempting  to  remove  a  band  car  from  the 
track  in  front  of  an  approaching  train,  held  a 
question  for  the  jnry  whether  those  in  charge 
of  the  train  were  negligent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  286.*] 

Appeal  from  District  Court,  Harrison  Ooon- 
ty;    W.  C.  Buford,  Judge; 

Action  by  W.  L.  Myers  and  wife  against 
the  Texas  &  Padflc  Railway  Company. 
From  a  Judgment  in  favor  of  defendant, 
plaintiffs  appeaL    Reversed. 

S.  P.  Jones,  for  appellants.  F.  H.  Preod- 
ergast,  for  appellee. 

WIUiSON,  C.  J.  The  first  trial  of  thto 
case  resulted  in  a  verdict  and  Judgment  in 
favor  of  appellants,  plaintiffs  below,  the 
father  and  mother  of  Charles  Myers,  who, 
while  in  appellee's  service  as  a  bridge  work- 
man, was  killed  by  one  of  its  trains.  The 
ground  upon  which  the  recovery  was  bad  was 
that  deceased,  with  other  bridge  men.  was 
required  by  their  foreman  to  assist  in  remov- 
ing from  the  track  a  hand  car  on  which 
they  were  riding,  at  a  time  when  an  ap- 
proaching train  was  so  near  as  not  to  give 
sufficient  time  to  enable  them  safely  to  re- 
move it ;  and  that  deceased  in  attempting  to 
reach  a  place  where  be  would  be  safe  from 
an  impending  collision  of  the  train  and  the 
hand  car  was  struck  by  the  former  and  kill- 
ed. An  appeal  from  that  Judgment  having 
been  prosecuted  to  this  court  by  appellee,  we 
reversed  same  because  we  were  of  the  opin- 
ion that  the  evidence  was  not  sufficient  to 
support  a  finding  that  the  foreman  was  guil- 
ty of  n^llgence  in  the  particular  charged. 
125  S.  W.  49.  On  the  trial  resulting  in  the 
Judgment  from  which  this  appeal  is  prose- 
cuted, a  recovery  was  sought  on  the  same 
ground  of  negligence,  and  also  on  the  ground 
that  the  i>erson8  in  charge  of  the  train  were 
guilty  of  negligence  in  that,  having  dlscoT* 
ered  the  band  car  on  the  track  and  tbe 
perilous  position  of  the  bridge  men,  they 
failed  to  stop  the  train  or  to  slacken  Its 
speed.  The  testimony  on  the  last  trial  In  all 
material  respects  was  tbe  same  as  it  was  on 
the  first  trial.  The  facts  It  established  were 
stated  in  the  opinion  of  this  court  on  the 
former  appeal.  See  125  S.  W.  49.  They  will 
not  be  restated  here. 

On  the  last  trial  the  court  perranptorlly  in- 
structed the  jury  to  find  in  favor  of  appellee, 
on  the  theory,  it  is  assumed,  that  the  tes- 
timony did  not  make  an  issue  as  to  negli- 
gence on  tbe  part  of  either  the  bridge  fore- 
man or  tbe  persons  in  charge  of  the  freight 
train.  The  action  of  tbe  trial  court  In  this 
particular  Is  vigorously  attacked  as  erron- 
eous. So  far  as  an  issue  as  to  negligence  on 
the  part  of  the  foreman  as  ctiarged  In  the 
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petition  1j3  concerned,  we  still  entertain  the 
opinion  expressed  on  the  former  appeal.  No 
complaint  was  made  because  of  the  conduct 
of  the  foreman  In  harlng  deceased  and  the 
other  bridge  men  to  run  the  hand  car  Into 
the  cut  around  a  curve  In  the  track,  without 
first  taking  the  precaution  to  ascertain  that 
the  train  he  expected  to  meet  was  not  so 
near  the  curve  as  to  render  such  an  attempt 
dangerous,  or  If  U  was  so  near,  without  tak- 
ing the  precaution  to  have  same  flagged,  and 
so,  or  otherwise,  prevent  a  collision  between 
it  and  the  hand  car  as  the  latter  passed 
through  the  cut.  The  allegation  in  the  peti- 
tion was  that  he  was  negligent  in  having 
the  bridge  men  to  attempt  to  remove  the 
hand  car  from  the  track  after  he  discovered 
the  train  approaching.  The  foreman  having 
testified  that  when  he  discovered  the  train 
It  was  only  three  or  four  telegraph  poles 
(shown  to  be  176  feet  apart)  away  and  ap- 
proaching at  the  rate  of  18  or  20  miles  an 
hour.  It  Is  argued  that  the  Jury  by  calcu- 
lation might  have  found  that  less  than  18 
seconds  intervened  between  the  time  the 
train  was  discovered  and  the  time  the  colli- 
sion occurred,  and  reasonably  might  have 
concluded  that  In  having  his  men  to  attempt 
in  so  short  a  time  to  remove  the  hand  car 
the  foreman  was  guilty  of  negligence.  Look- 
ing at  the  conduct  of  the  foreman  in  the 
light  alone  of  that  testimony,  we  would  agree 
that  an  issue  as  to  negligence  on  bis  part  was 
presented.  For,  clearly,  reasonable  minds 
might  have  differed  as  to  whether,  under 
sucb  circumstances,  the  danger  appeared  to 
be  so  imminent  or  not  as  to  make  it  negli- 
gence in  the  foreman  to  have  had  his  men  to 
attempt  to  remove  the  hand  car.  But,  short 
as  the  time,  as  shown  by  this  testimony, 
may  have  been,  other  testimony  established 
indisputably  that  it  was  suflBdent  to  have 
demanded  that  the  foreman,  in  the  discharge 
of  his  duty  to  protect  the  approaching  train, 
should  have  made  the  attempt ;  for  It  appear- 
ed that  an  attempt  to  remove  the  car  was 
made,  and  tliat  it  was  unsuccessful  only  be- 
cause the  men  lifting  one  end  of  same  drop- 
ped It  before  they  got  the  car  clear  of  the 
track.  And  it  further  indisputably  appeared 
that  even  after  such  failure  the  foreman  and 
Rogan,  one  of  his  men,  made  another  at- 
tempt, and,  again  falling  to  remove  the  hand 
car  from  the  track,  still  had  time  to  step 
across  the  track  to  a  safe  place  on  the  north 
side  thereof.  There  is  no  reason.  In  the 
evidence  in  the  record,  to  doubt  that,  had  de- 
ceased continued  to  assist  the  foreman  In 
the  effort  he  was  making  to  remove  the  hand 
car  until  the  time  when  the  foreman  directed 
Rogan  to  "let  It  go,"  Instead  of  leaving  It 
and  running  east  along  the  south  side  of 
the  track,  he  still  would  have  had  time  suflS- 
cient  to  go  to  the  north  side  of  the  track 
whole  be  would  bave  been  safe  from  the 
effects  of  the  collision  which  occurred.  Rea- 
sonably it  appeared,  therefore,  that  he  lost 
bis  life,  not  because  be  obeyed  an  order  of 


the  foreman,  but  because  he  did  not  obey 
same.  Keeping  in  mind  the  duty  which  ap- 
pellants do  not  question  the  foreman  owed 
to  protect  the  approaching  train  by  re- 
moving the  hand  car  from  the  track,  if  it 
could  be  removed  without  too  great  a  risk 
to  himself  and  his  men,  it  is  clear,  we  think, 
that  he  was  not  guilty  of  negligence,  unless 
It  should  be  said  that  he  should  have  antici- 
pated that  deceased  might  become  so  con- 
fused by  the  situation  he  was  In  as  to  act  as 
he  should  not  act,  and  so  incur  avoidable 
risks.  In  accepting  the  service  he  was  en- 
gaged in  performing  it  may  be  said  of  de- 
ceased as  was  said  of  the  plaintiff  In  I.  &  Q. 
N.  R.  R.  Co.  v.  Hester,  84  Tex.  403,  that  he 
"not  only  assumed  the  risks  ordinarily  in- 
cident to  the  particular  service,  but  he  also 
assumed  that  he  had  capacity  to  understand 
the  nature  and  extent  of  the  service,  and 
the  requisite  ability  to  perform  it"  The 
foronan,  we  think,  had  a  right  to  assume, 
in  the  absence  of  anything  -indicating  the 
truth  to  l>e  to  the  contrary,  that  deceased 
knew  and  appreciated  the  dangers  ordinarily 
Incident  to  the  service  he  had  undertaken  to 
perform,  and  that  In  performing  those  duties 
he  would  conduct  himself  as  an  ordinarily 
prudent  person  under  the  same  circumstanc- 
es would  conduct  himself.  The  case  cited 
above  was  very  much  like  this  one.  There 
a  section  hand  was  injured  as  the  result 
of  a  collision  between  a  train  and  a  hand  car 
which  he  and  other  section  men  were  endeav- 
oring to  remove  from  the  track  as  the  train 
approached.  "It  appears  from  the  evidence," 
said  the  court  in  that  case,  "that  Wilson  (the 
foreman)  had  been  directed  by  his  superior 
to  repair  a  certain  portion  of  tlie  track  on 
his  section,  the  day  appellee  received  the 
injuries,  and  that  the  accident  occurred  while 
the  gang  were  on  their  way  to  the  designated 
point.  The  evidence  shows  that  the  morn- 
ing was  foggy  and  dark,  and  that  the  ac- 
cident happened  about  8  o'clock,  some  three 
or  four  miles  east  of  Duval,  the  place  from 
which  they  started.  That  they  knew  the 
west-bound  passenger  train  was  behind  the 
schedule  time,  and  that  they  were  likely  to 
meet  it  at  any  time.  They  were  moving  at 
the  rate  of  about  two  miles  per  hour,  halting 
frequently  to  look  and  listen  for  the  expected 
train.  At  the  point  at  which  the  collision 
occurred  the  track  was  straight  and  level, 
and  it  appears  that  the  engineer  had  the 
headlight  of  the  engine  burning.  Accord- 
ing to  the  evidence  of  appellee,  the  train 
when  discovered  by  them  was  from  50  to  150 
yards  distant,  and  that  they  Immediately 
stopped  the  hand  car,  and  Wilson  directed 
them  to  take  It  from  the  track;  that  they 
had  turned  It  across  the  track  so  as  to  re- 
move it,  when  he  noticed  that  the  engine 
was  so  near,  that  he  attempted  to  get  out  of 
the  way  of  danger,  but  the  engine  struck  the 
hand  car,  throwing  it  upon  that  side  of  the 
track  where  he  was,  striking  him  with  the 
'Jigger  stick'  of  the  hand  car,  by  which  hi* 


Digitized  by 


Google 


816 


134  SOUTHWESTERN  RBPORTEB 


(Tez. 


thigh  waa  broken,  and  hla  head  and  eye  were 
severely  Injared.  It  was  the  admitted  duty 
of  the  'section  gang'  to  remore  the  hand 
car  from  the  track,  if  that  could  be  done 
without  unnecessarily  exposing  themselves  to 
danger.  The  gist  of  the  complaint  seems  to 
be  that  Wilson's  negligence  consists  In  his 
failure  to  order  the  men  to  get  out  of  the  way 
and  protect  themselves,  as  soon  the  occasion 
required  him  to  do  so.  Upon  this  point  ap- 
pellee testified  that  Wilson  ordered  them  to 
take  the  car  from  the  track,  and  that  if  be 
afterwards  directed  them  to  let  the  car  go, 
and  to  get  out  of  the  way,  then  be  did  not 
bear  the  order.  He  was  on  the  east  while 
the  others  were  on  the  west  side  of  the 
track,  and  that  he  was  confused  by  the  situa- 
tion. He  further  states  that  the  other  hands 
told  him  afterward  that  Wilson  did  give 
the  order  for  the  men  to  get  out  of  the  way, 
and  they  obeyed  the  order  and  escaped  In- 
Jury."  After  referring  to  other  testimony  to 
the  effect  that  Hester  "was  short-sighted  and 
partly  deaf,  and  seemed  stupid,  having  to  be 
lold  two  or  three  times  often  about  his 
woik,"  and  quoting  a  witness  as  testifying 
tbat  "we  were  all  trying  to  get  the  band 
car  off  the  track,  and  when  we  were  ordered 
to  get  out  of  the  way,  we  all,  except  plaintiff, 
got  off  on  the  west  side  of  the  track  out  of 
the  way.  We  were  equally  exposed  with  plain- 
tiff, but  bad  time  to  get  out  of  the  way  after 
we  were  ordered  to" — the  court  said:  "There 
is  no  .culpable  negligence  upon  the  {wrt  of 
Wilson  shown  by  the  evidence.  On  the  con- 
trary, he  seems  to  have  discharged  his  duty 
faithfully  and  with  due  care,  considering 
the  situation ;  while  appellee,  it  appears,  bad 
accepted  employment  in  a  dangei'ous  service, 
and  one  in  which  be  bad  but  little  experi- 
ence, and  for  which  he  was  unfit."  So  far 
as  the  conduct  of  the  foreman  here,  with 
reference  to  the  attempt  made  to  remove  the 
hand  car,  is  concerned,  we  see  no  reason  why 
it  should  be  held  to  be  any  less  free  from 
negligence  than  was  the  conduct  of  the  fore- 
man in  the  Hester  Case. 

We  think  the  testimony  in  the  record  rais- 
ed an  Issue  as  to  negligence  on  the  part  of  the 
persons  in  charge  of  the  train  which  should 
have  been  submitted  to  the  Jury,  and  that  the 
trial  court,  therefore,  erred  in  peremptorily 
instructing  them  to  find  for  appellee.  Rogan, 
one  of  the  men  with  the  hand  car,  testified 
that  when  be  first  saw  the  train  it  was 
about  a  quarter  of  a  mile  away  and  moving 
at  the  rate  of  about  20  miles  an  hour.  Wall- 
er, the  foreman  of  the  bridge  gang,  testified 
tbat  when  he  first  discovered  the  train  it 
was  3  or  4  telegraph  poles,  or  about  250 
yards,  away  and  was  moving  at  the  rate 
of  18  to  20  miles  an  hour. .  He  further  testi- 
fied that  when  he  and  Rogan,  who  was  as- 
sisting him  in  a  further  attempt  to  remove 
tbe.  band  car  from  tbe  track,  desisted  from- 
such  attempt  the  train  was  only   about  .90 


feet  away  and  was  moTin;  at  tbe  rate  of 
from  18  to  20  miles  an  hoar.  It  thus  ap- 
peared that  the  speed  of  the  train  bad  not 
been  slackened  between  the  time  it  was  dis- 
covered by  Uie  men  in  charge  of  the.  hand 
car  and  the  time  it  reached  a  point  90  feet 
therefrom.  The  Jury  might  have  infrared 
from  the  fact  that  Rogan  saw  the  train  ap- 
proaching at  a  distance .  of  a  quarter  of  a 
mile  that  the  men  in  charge  of  the  tnin. 
In  the  discliarge  of  their  duty  to  keep  a 
lookout  for  it,  saw  the  hand  car  and  the  situ- 
ation of  the  bridge  moi  with  reference  to  It 
in  time  by  the  use  of  proper  care  to  have 
avoided  the  accident  which  occurred;  and 
they  might  have  inferred,  from  the  testimony 
showing  that  tbe  epeed  of  the  train  had  not 
been  slackened,  that  the  men  in  cliarge  there- 
of, after  discovering  the  hand  car  and  the 
perilous  position  of  those  in  charge  of  it, 
had  not  used  due  care  to  avoid  tbe  acddoit 
Ry.  Co.  V.  McVey,  81  S.  W.  991. 

Tbe  Judgment  is  reversed  and  the  caow 
will  be  remanded  for  a  new  trial. 


OSBORNE  V.   TEXAS  TRACTION  00. 

(Court  of  Civil  Appeals   of  Texas.     Feb.  11, 

1911.     Rehearing  Denied  Feb.  25,  1911.) 

1.  GaBBIEBB   (I   347*)— OORTBIBUTOBT  NBGU- 
6ENCB— BOABDINO  CAB. 

It  is  not  negligence  per  ae  in  one  desiring 
to  get  on  board  a  car  with  a  view  of  takinc 
passage  thereon  to  attempt  to  board  the  car 
while  it  is  moving. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1346-1397;    Dec.  Dig.  f  347.*] 

2.  Cabbiebs  (S  321*)— Boabdiwq  Cab  — Mis- 

U^ADINO    iNBTBUCnONS. 

In  an  action  for  injuries  to  a  passenger 
while  attempting  to  board  a  car,  a  charge  that, 
if  those  in  charge  of  the  car  were  guilty  of  neg- 
ligence, there  should  be  a  finding  for  defend- 
ant, Is  misleading. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1828;    Dec  Dig.  |  321.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;   Kenneth  Foree,  Judge. 

Action  by  George  F.  Osborne  against  the 
Texas  Traction  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed, 
and  cause  remanded. 

Lewis  T.  Carpenter  and  W.  R.  Bishop,  for 
appellant  T.  B.  Williams  and  M.  B.  Temple- 
ton,  for  appellee 

BOOKHOUT,  J.   Appellant,  plaintlfl  In  tbe 

court  below,  instituted  suit  against  the  Tex- 
as Traction  Company,  appellee,  for  damages 
for  personal  injuries  received  at  Piano,  Tex., 
on  November  1,  1908.  Plaintiff  alleged  in 
his  petition  that  on  said  date  he  went  to  the 
passenger  station  of  defendant  at  the  town  of 
Piano,  intending  to  become  and  was  a  pas- 
senger on  one  of  defendant's  iMunenger  cars 
from  Piano  to  Dallas;  that,  when  said  car 
arrived  at  the  station  of  Piano  on  lbs  way  to 


rpor  other  cases  see  same  topic  and  section  NVMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serlea  ft  Rop'r  Induea 
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Dallas,  It  stopped,  and  the  plaintiff,  having 
reached  said  station  prior  to  the  arrival  of 
said  car,  proceeded  with  reasonable  dispatch, 
care,  and  diligence  to  board  said  car,  but  the 
defendant,  its  servants  and  agents  in  charge 
of  and  operating  said  car,  negligently  failed 
to  stop  same  a  suflBcient  length  of  time  to 
permit  or  enable  plaintiff  to  board  same  in 
safety,  and  negligently  stopped  said  car  at 
said  place  an  unreasonably  short  time,  and 
negligently  started  same  again  before  the 
plaintiff  could  board  said  car,  and  as  plain- 
tiff was  in  the  act  of  boarding  said  car,  and 
bad  his  hand  on  the  bar  used  for  the  purpose 
of  assisting  passengers  boarding  said  car,  the 
servants  and  agents  of  defendant  in  charge 
of  said  car  and  operating  the  same  negligent- 
ly started  the  same  with  a  sudden  Jerk  and 
at  a  higli  rnte  of  speed,  whereby  plaintiff  in 
attempting  to  board  said  car  was  thrown 
with  great  violence  to  the  ground,  and  there- 
by was  Injured  as  is  fully  set  out  in  bis  peti- 
tion ;  that  the  agents  and  servants.  In  charge 
of  said  car  knew,  and  by  the  exercise  of  rea- 
sonable diligence  could  and  would  have 
known,  that  at  the  time  the  car  was  started 
plaintiff  bad  not  yet  boarded  same,  and  bad 
not  bad  reasonable  opportunity  so  to  do,  and 
that  he  was  in  the  act  of  boarding  same,  and 
they  negligently  and  without  regard  to  the 


safety  of  plaintiff  started  the  car  with  a 
sudden  jerk,  and  at  a  high  rate  of  speed,  and 
permitted  same  to  be  so  started  before  plain- 
tiff liad  boarded,  and  before  he  had  had  time 
to  board  the  car,  and  while  he  was  In  the 
act  of  so  doing,  and  the  car  was  thus  negli- 
gently put  in  motion,  and  the  plaintiff  in  at- 
tempting to  board  tbe  car,  and  on  account 
of  and  by  reason  of  the  car  being  so  put  In 
motion,  and  the  motion  of  the  car,  was 
thrown  and  caused  to  fall  violently  to  the 
ground,  and  was  thus  Injured.  The  defend- 
ant answered  by  general  demurrer  and  gen- 
eral denial,  and  specially  pleaded  that,  if  the 
plaintiff  was  Injured,  the  same  was  the  re- 
sult of  his  own  careless,  negligent,  and  reck- 
less conduct ;  that  he  undertook  to  board  one 
of  the  cars  of  the  defendant  while  the  same 
was  in  motion,  and  after  It  had  stopped  at 
Piano  station  for  the  usual  and  reasonable 
time;  and  that,  after  same  started  and  was 
under  headway,  plaintiff,  without  any  notice 
or  notification  on  the  part  of  defendant.  Its 
agent  or  employes,  undertook  to  catch  and 
board  the  moving  car,  and  in  doing  so  fell. 
The  case  was  tried  on  February  4,  1910,  and 
resulted  in  a  verdict  and  judgment  for  the 
defendant  Appellant  filed  his  motion  for 
new  trial,  which  was  overruled  by  the  court, 
and  he  gave  notice  of  appeal,  and  In  due  time 
perfected  bis  appeaL 

Upon  the  trial  the  court,  at  the  request  of 
defendant,  gave  four  special  clmrges,  read- 
ing as  follows: 

"Ton  are  Instructed  that,  If  the  plaintiff  In 
this  case  waited  until  after  the  car  of  de- 
fendant started  from  the  station  before  un- 
dertaking to  actually  get  aboard  the  car,  he 
134  S.W.— 52 


would  not  be  entitled  to  recover,  and  your 
verdict  should  be  for  the  defendant" 

"If  you  believe  In  this  case  that  the  car 
of  the  defendant  stopped  the  usual  and  a 
reasonable  length  of  time  for  passengers  to 
alight  therefrom  and  for  persons  intending 
to  board  the  car  to  get  on  the  same,  and  that 
the  plaintiff  did  not  attempt  to  board  the 
same  until  after  it  started,  then  ^ou  will  find 
for  the  defendant" 

"If  you  believe  from  the  evidence  in  this 
case  that  the  plaintiff  was  not  in  the  act  of 
getting  upon  the  steps  of  the  car  at  the  time 
it  started,  but  undertook  to  board  the  car 
after  it  did  start  then  you  will  find  for  the 
defendant." 

"If  you  believe  from  the  evidence  ta  this 
case  that  the  defendant's  car  stopped  the 
usual  and  a  reasonable  time  at  Piano,  and 
that  after  it  started  from  the  station,  plain- 
tiff undertook  by  walking,  trotting,  or  run- 
ning after  the  same  to  get  aboard  the  same, 
and  in  the  effort  failed,  then  in  this  case  you 
will  find  for  the  defendant" 

The  giving  of  these  charges  is  complained 
of  in  four  separate  assignments  of  error, 
which  are  grouped. 

The  propositions  presented  are  (1)  that  a 
passenger  in  attempting  to  board  a  car  at  a 
station  after  the  car  has  started  is  not  guilty 
of  negligence  per  se ;  (2)  that  it  is  a  question 
of  fact  for  the  jury  whether  the  facts  in  ev- 
idence constitute  contributory  negligence,  and 
the  giving  of  a  charge  assuming  that  such 
facts,  If  proved,  will  amount  to  contributory 
negligence,  is  error. 

As  to  bow  tbe  appellant  sustained  the  In- 
jury, the  witness  Richardson,  who  was  with 
appellant  at  the  time,  testified :  "We  left  Mr. 
Roark's  house  and  got  to  the  depot  some- 
thing like  four  minutes  before  tbe  arrival  of 
the  car,  and  we  were  standing  right  at  the 
depot  when  the  car  came  up.  There  were 
quite  a  number  of  people  getting  on  and  off, 
and  Mr.  Osborne  made  an  effort  to  get  on 
the  car.  He  had  me  by  the  left  arm,  and 
pushed  me  through  tbe  crowd  to  get  to  the 
car,  and,  Just  as  I  boarded  the  bottom  steps 
of  the  car,  it  gave  a  sudden  start.  Just  as  I 
went  up  tbe  steps,  and  Mr.  Osborne,  I  be- 
lieve— I  am  not  sure — ^but  I  think  be,  had 
bis  arm  to  the  handle  next  to  the  body  of 
the  car.  He  was  right  behind  me,  pushing 
up  the  car  with  one  hand,  had  bold  of  tbe 
handle  with  tbe  other  one,  and.  Just  as  I  was 
going  up  the  steps,  the  car  started — just  as 
I  thought  Mr.  Osborne  got  it — ^and  I  looked 
back  Just  in  time  to  see  him  hit  the  ground, 
and  the  car  ran  about  twelve,  probably  a  car 
and  a  half  length,  maybe  not  quite  so  far, 
little  over  a  car  and  a  half  length,  and  then 
stopped,  and  Mr.  Osborne  came  up  and  got 
on  the  car,  and  walked  right  by  me  through 
the  car.  I  was  still  in  the  vestibule  watching 
hini,  and  he  walked  In  the  car  and  sat  down. 
I  saw  his  face  skinned  and  his  hand  and 
chin,  and  It  seemed  to  me  I  saw  a  place  on 
his  wrist    I  stepped  up,  and  I  thought  be 
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bad  stepped  np,  and,  when  I  got  on  the  first 
step,  I  stepped  np  on  the  second  to  get  on. 
He  turned  me  loose.  I  was  going  up  the 
steps  when  I  felt  his  band  turn  me  loose.  I 
had  not  yet  reached  the  platform.  The  car 
started  off  so  quick,  and  somehow  he  got 
OTerbalanced  and  lost  control  of  himself  and 
fell,  and  Just  as  I  looked  around  I  saw  him 
fall  and  bit  the  ground.  The  car  was  stand- 
ing still  when  I  got  on,  and  moved  just  as  I 
got  on  the  step." 

George  F.  Osborne,  the  plaintiff,  testified: 
"I  went  from  Athens  to  Piano  on  November 
1,  1908.  I  bad  been  up  to  Mr.  Roark's  house 
— ^he  Is  my  brother-in-law — and  came  down 
to  take  the  car  back  to  make  connection  with 
the  T.  &  N.  O.  at  Dallas.  That  train  goes 
ba<^  something  abont  7  o'clock  now,  and  I 
got  there  just  a  little  bit  before  the  car  went 
to  the  station.  Mr.  Roark  walked  down 
there  with  us  from  the  house,  and  the  car 
came  up  and  there  were  several  getting  on 
and  off,  and,  as  the  car  came  in,  I  told  Roark 
good-bye,  and  shook  hands  with  him,  and 
then  touched  Richardson,  and  told  him  to 
let's  get  on,  and  about  the  time  Richardson 
got  on  the  car  I  came  up  with  him,  and 
somebody  in  behind  me  elbowed  between  us, 
and  I  Just  touched  Richardson  up,  and  I  be- 
lieve I  was  against  bim,  and  Just  about  the 
time  he  got  inside  the  car  it  snatched  me 
that  way  before  I  could  do  anything  at  all, 
and  I  couldn't  recover  myself,  and  I  never 
could  get  straight  up  to  catch  the  car.  I 
didn't  turn  loose  when  the  car  started  be- 
cause I  couldn't — I  couldn't  think  to  turn  it 
loose.  I  don't  know  whether  it  Jerked  me  a 
step  or  two,  and,  of  course,  I  Just  clung  to 
it  as  long  as  I  could,  and  it  hit  me  on  the 
side  of  the  face.  The  car  was  not  moving 
when  I  tried  to  get  on  the  car.  It  was  stand- 
ing still.  I  had  not  yet  gotten  to  the  bottom 
step.  I  was  Just  getting  on  the  bottom  step. 
I  could  not  say  whether  my  foot  was  on  it  or 
not  I  don't  know  how  many  feet  were  on 
the  step  when  it  Jerked  me.  I  mean  by 
'Jerk'  that  It  started  suddenly,  and  caused 
me  to  fall  against  the  ground.  I  mean  the 
cap  started  quick.  I  had  my  left  hand  hold 
of  the  Iiandhold.  I  didn't  have  my  right 
band  bold  of  anything.  I  bad  hold  of  Rich- 
ardson Just  before.  He  had  already  stepped 
on.  I  came  up  right  behind  liim.  I  touched 
him  that  way  on  account  of  his  eyes.  As 
soon  as  it  Jerked  me,  I  fell  right  back.  I 
don't  know  how  far  I  held  on  it,  it  scared 
me  so.  I  know  no  reason  why  I  cannot  tell 
whether  my  feet  were  on  the  ground  or  on 
the  step,  except  that  the  car  Jerked  me.  I 
had  not  been  drinking  that  night  nor  tbat 
day.  •  •  •  There  were  other  passengers 
getting  on  and  off  aU  the  time  Richardson 
and  I  were  getting  on.  I  dou't  know  wheth- 
er Richardson  was  the  last  man  in  or  not 
It  strikes  me  that  there  was  a  fellow  pushed 
by  me  Just  like  you  would  squeeze  into  a 
plac&  I  saw  the  conductor.  He  was  right 
in  front  of  Richardson,  in  a  kind  of  parti- 


tion. I  saw  him  when  I  waa  trying  to  get 
on  the  car.  He  was  up  in  the  car  ahead  of 
me.  I  could  see  him  inside  the  car.  I  didn't 
hear  him  when  he  gave  two  bells  to  start. 
I  didn't  hear  him  say  'All  aboard.'  That  was 
a  jerk  or  a  kind  of  a  lurch.  It  didn't  pnll 
my  band  loose,  but  kind  of  Jerked  me  side- 
ways. I  held  on  to  it  as  long  as  I  could  un- 
til it  flummoxed  me.  There  were  people  get- 
ting on  and  off  while  I  was  standing  there 
waiting  to  help  Richardson  on." 

The  decisions  seem  to  be  imifonn  In  hold- 
ing that  It  is  not  negligence  per  se  in  one  de- 
siring to  get  on  board  a  car  with  the  view 
of  taking  passage  thereon  to  attempt  to 
board  the  same  while  the  car  la  moving.  The 
charges  complained  of  assumed  as  a  matter 
of  law  that.  If  appellant  attempted  to  board 
the  car  after  it  bad  started,  he  was  guilty  of 
contributory  negligence,  and  hence  was  not 
entitled  to  recover.  In  tills  respect  the  charg- 
es did  not  aimounce  a  correct  proposition  of 
law.  Whether  appellant  in  attempting  to 
board  the  car  after  it  had  started  was  gnUty 
of  contributory  negligence  was  a  question 
for  the  Jury,  and  depends  upon  whether  ap- 
pellant was  using  such  care  and  caution  as 
an  ordinarily  prudent  person  would  have 
used  under  the  same  or  similar  circnmstaD^ 
es.  Railway  v.  Stewart  14  Tex.  Civ.  App. 
708,  87  S.  W.  770;  Mills  v.  Railway,  94  Tex. 
212,  69  S.  W.  876,  65  L.  R.  A.  497;  Bennett 
et  al.  V.  RaUway,  11  Tex.  Civ.  App.  423,  32 
S.  W.  834;  Railway  v.  Shannon,  50  Tex. 
Cav.  App.  194,  111  S.  W.  1060. 

The  court  had  correctly  charged  the  Jnry 
In  his  main  charge  that  if  they  believed  from 
the  evidence  "tbat  the  plaintiff,  at  the  time 
and  place  charged  in  his  petition  intending 
to  become  a  passenger  on  one  of  defoidant's 
cars,  undertook  to  board  said  car,  and  yon 
find  that  those  in  charge  of  said  car  failed  to 
stop  the  car  a  sufficient  length  of  time  to 
permit  the  plaintiff  to  board  and  enter  said 
car,  and  started  said  car  with  a  Jerk  and  at 
a  high  rate  of  speed.  If  they  did,  while  plain- 
tiff was  in  the  act  of  boarding  the  same,  and 
you  believe  from  the  evidence  that  in  start- 
ing said  car  at  the  time  and  in  the  manner 
in  which  it  was  started  that  those  in  charge 
of  said  car  failed  to  exercise  that  high  de- 
gree of  care  and  caution  that  under  like  cir- 
cumstances, would  have  be^  usually  exer- 
cised by  very  prudent  and  careful  persons, 
and  you  further  find  from  the  e-.  idmce  that 
as  the  direct  and  proximate  result  of  said 
failure,  if  any,  to  stop  the  car  a  snffident 
length  of  time  for  plaintiff  to  board  tbe 
same,  or  that  by  reason  of  a  sudden  Jerk  of 
said  car,  -if  there  was  a  sudden  Jerk,  plain- 
tiff suffered  any  of  the  injuries  complained 
of,  you  will  find  for  the  plaintUT." 

Error  is  assigned  to  a  clause  of  the  chaige 
reading  as  follows :  "If  you  fail  to  find  tbat 
those  in  charge  of  the  car  were  not  guilty  of 
negligence,  you  will  find  for  the  defendant" 
This  charge  is  misleading,  and  should  be  cor- 
rected on  another  trial. 
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For  tbe  error  pointed  ont  in  tbe  first  four 
■sslgnmentB,  tbe  Indgment  is  rerened  and 
the  cause  remanded. 


ST.  lOUIS,  S.  F.  &  T.  R.  CX).  ▼.  TATLOR-t 

<Coart  of  Civil  Appeals  of  Texas.     Feb.   11, 

1911.    Rehearing  Denied  Feb.  25,  1911.) 

1.  Mabteb  and  Skbvant  (S  OO*)— Tnjukibs  to 

SntVANT— MKGLlaENCB— CaBK    REQUIBCD    IN 

GcnxBAi.. 

To  authorize  a  reooTery  by  a  .servant  for 
personal  injuries,  it  is  not  necessary  tliat  tbe 
very  occurrence  complained  of  could'  have  been 
foreseen  by  ordinary  care,  but  only  that  a  rea- 
sonably prudent  man,  in  view  of  the  focts, 
would  have  anticipated  some  like  injury. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  139;   Dec.  Dig.  {  90.*] 

2.  Tbial    (8    260*)— iNSTBUCnONB— RxQUKSrrs 
— INSTRUCTIORS  COTESED  BT  OhaBOE  OivEN. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  court  submitted  to  tlie  jury  whether 
the  master  was  negligent  in  inspecting  the  ap- 

Sliances  causing  the  accident,  and  whether  the 
efect  therein  was  dangerous,  and  whether  it 
was  tbe  proximate  cause  of  tbe  injury,  a  charge 
that,  if  the  accident  could  not  reasonably  have 
been  anticipated  as  a  result  of  the  defect,  the 
verdict  should  be  for  the  master,  was  properly 
refused,  be<»nBe  covered  by  the  instmctions 
given,  so  far  as  correct. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t  651 ;   Dec.  Dig.  {  260>] 
8.  OoNsnTUTionAi,  Law  (g  208*)— Class  Leq- 

ULATION. 

A  statute  which  embraces  all  of  a  specified 
class  in  a  particular  character  of  business  is  not 
class  legislation,  inhibited  by  the  federal  or 
state  Constitutions. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  {  20&*] 

4.  CORSTITDTIONAI.    LAW     ({     206*)  —   CLASS 

Lboislation— Act  ron  Pboteotioit  ov  £ic- 

PLOTiS. 

Acts  Slat  Leg.  c  10,  providing  that,  in  ac- 
tions against  railroads  for  injuries  to  employes, 
tiie  fact  that  tbe  employ^  was  guilty  of  contrib-. 
vtoty  negligence  shall  not  bar  a  recovery,  but 
the  damages  shall  be  diminished  in  proportion 
to  negligence  of  the  employ^,  applies  only  to 
railroad  employes,  making  a  class  of  them ;  and 
it  is  not  class  legislation,  within  the  state  and 
federal  Constitutions. 

[X)d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ||  654,  661;  Dec.  Dig.  i 
20&*] 

&  Daiiaqes  (i  95*)  —  Pebsonal  iNjmiES— 

Hbasube  or  Dauages. 

The  jury  in  allowing  damages  for  personal 
injuries  may  award  such  sum  as  wiU,  as  a 
present  cash  payment  fairly  compensate  for 
tbe  time  lost  on  account  of  the  injuries,  for 
the  diminished  capacity  on  account  thereof,  for 
physical  pain  and  suffering  sustained  by  rea- 
son of  the  Injuries,  or  which  it  is  reasonably 
probable  will  be  soifered  in  the  future  on  ac- 
oonnt  thereof. 

[ESd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |  222;  Dec.  Dig.  |  06.*] 

6.  Masteb  and  Sebvart  (|  205*)— AsstniP- 
noN  or  Risk— Inspection  or  .Appliances. 
A  servant  may  assume  that  the  master  has 
famished  reasonably  safe  appliances  for  him 
to  use,  and  he  need  not  inspect  them  before  us- 
ing them. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  647;  Dec.  Dig.  |  205.*] 


7.  Appeal  and  Ebbob  (f  1066*)— Review— 
Habulesb  Ebbob  —  ^clubion  or  Evi- 
dence. 

Tbe  error,  if  any,  in  excluding  testimony  of 
a  witness  on  cross-examination  offered  to  show 
tdas  in  favor  of  the  successful  party  is  harmless, 
where  the  successful  partv  did  not  depend  alone 
on  the  testimony  of  tne  witness,  especially 
where  the  evidence,  if  admitted,  would  have  re- 
batted  any  Inference  of  bias. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
EnoT,  Cent  Dig.  |  4187;  Dec.  Dig.  {  1056.*] 

8.  Damages  (|  173*)— Pebsonal  Injtjbies— 
Evidence— Admissibilitt. 

Where,  in  an  action  for  injuries  to  a 
switchman,  plaintiff  testified  that  for  18  years  be 
had  been  working  in  various  kinds  of  construc- 
tion works,  for  industrial  plants,  and  tbe  last 
two  years  in  railroading,  earning  from  $70  to 
1100  a  month,  and  that  while  working  for  a 
telephone  company  he  made  less  than  $70  a 
month,  the  exiuaaion  of  evidence,  as  bearing  on 
the  question  of  damages,  that  railroad  service 
paid  l)etter  than  ordinary  jobs  of  a  similar  char- 
acter, because  of  the  dangers  involved  in  rail- 
road work,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  il  49(M92;  Dec.  IMg.  i  173.*] 

9.  Evidence  (|  864*)  —  Dooomentabt  Evi- 
dence —  Pebsonal  Injttbies  —  Mobtalitt 
Tables. 

A  mortality  table  used  by  insurance  com- 
panies hi  this  country  as  a  basis  for  life  ex- 
pectancy is  properiy  admitted,  as  bearing  on  the 
fife  expectancy  of  one  suing  for  a  personal  in- 
jury. 

lEH.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1620;  Dec.  Dig.  t  364.*] 

Appeal  from  District  Coart,  Orayson  Coun- 
ty; B.  U  Jones,  Judge. 

Action  by  O.  W.  Taylor  against  the  St 
Louis,  San  Francisco  &  Texas  Railroad  Com- 
pany. From  a  judgment  for  plalntifl^,  de- 
f^idant  appeals.    Afllrmed. 

Andrews,  Ball  &  Streetman  and  Head, 
DUIard,  Smith  &  Head,  for  appellant  Wolfe, 
Hare  &  Maxey,  for  aiqpellee. 

BAINE7,  C.  J.  Appellee  sued  appellant 
to  recover  damages  for  personal  Injuries. 
Verdict  and  judgment  for  plaintiff  for  $8,- 
600.    Defendant  appeals. 

The  petition  alleged, .  in  substance,  that 
plaintiff  was  working  for  appellant  as  a 
switchman,  and  that  he  was  injured  by  the 
defective  condition  of  a  car  upon  which  he 
was  working  as  such  switchman;  that  there 
was  a  bolt  projecting  several  inches  from 
said  car,  which  should  have  fitted  up  against 
the  car;  that,  while  descending  from  said 
car  In  the  performance  of  his  duties  at  night, 
his  lantern  caught  on  said  bolt  and  caused 
blm  to  fall  between  the  moving  cars;  his 
hand  was  so  injured  that  amputation  be- 
tween the  elbow  and  wrist  was  necessary; 
also  that  appellant  was  negligent  In  making 
Inspection,  and  in  furnishing  same  In  a  de- 
fective condition.  We  conclude  that  the  evi- 
dence supports  all  tbe  material  allegations 
of  plaintiff's  petition. 

The  refusal  to  give  the  following  request- 
ed charge  is  assigned  as  error,  viz.:    "Even 
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tbough  you  find  and  believe  from  the  evi- 
dence that  defendant's  car  Inspectors  failed 
to  discover  said  projecting  bolt  or  rod,  yet, 
if  yoa  believe  tbat  the  accident  to  plaintiff 
could  not  reasonably  be  anticipated  and  fore- 
seen as  likely  to  be  caused  thereby,  as  a  re- 
sult of  the  condition  of  said  rod  or  bolt,  you 
will  find  for  the  defendant"  Appellant  con- 
tends "that  the  court  cannot  say,  as  a  mat- 
ter of  law,  tbat  defendant  ought  reasonably 
to  have  foreseen  that  such  protruding  bolt 
would  hang  his  lantern,  and  thereby  cause 
the  senant  to  fall,  while  descending  the  car 
by  means  of  the  handhold."  The  evidence 
shows  that  appellee  was  injured  while  de- 
scending from  a  car  at  night,  by  reason  of 
his  lantern  catching  on  a  projecting  bolt  and 
causing  him  to  fall.  It  also  shows  that  such 
projection  was  in  close  proximity  to  the  lad- 
der or  handhold  used  for  the  purpose  of  de- 
scending and  ascending  the  car,  and  that 
such  protruding  bolt  at  that  place  was  dan- 
gerous. The  court  by  its  charge  left  it  to 
the  jury  to  say  whether  or  not  defendant 
was  negligent  In  Inspecting  the  car,  as  to 
whether  or  not  the  bolt  projecting  as  it  did 
was  dangerous,  and  whether  or  not  it  was 
the  proximate  cause  of  plaintifTs  injury.  The 
charge  was  a  clear  presentation  of  the  issues 
involved,  and  when  considered  as  a  whole 
sufficiently  covered  the  requested  charge. 
The  requested  charge  was  calculated  to  im- 
press the  jury  that  defendant  ought  reason- 
ably to  have  foreseen  that  the  accident  would 
likely  happen  by  a  lantern  being  caught,  as 
was  done,  in  order  to  be  liable  for  an  injury. 
In  that  respect  the  charge  is  wrong.  "It  is 
true  an  accident  that  cannot  be  reasonably 
anticipated  by  either  of  the  parties,  and  that 
occurs  without  fault  of  the  person  charged 
with  it,  is  not  actionable.  •  •  ♦  It  Is  not 
the  law  tbat  there  should  be  no  liability,  if 
the  very  occurrence  Itself  complained  of 
could  not  have  been  foreseen  by  the  use  of 
ordinary  care,  but  if  no  danger  could  be  sup- 
posed to  exist  from  the  defects,  under  any 
circumstances,  after  the  exercise  of  such 
care."  Lumber  Co.  v.  Denbam,  85  Tex.  66, 19 
S.  W.  1012.  "The  test  is  whether  a  reason- 
ably prudent  man,  in  view  of  all  the  facts, 
would  have  anticipated,  not  necessarily  the 
precise,  actual  Injury,  but  some  like  Injury." 
Railway  Co.  v.  Bigham,  90  Tex.  223,  38  S. 
W.  162;  Bering  Mfg.  Co.  v.  Peterson,  28  Tex. 
Civ.  App.  194,  67  S.  W.  133;  Railway  Co.  v. 
Jackson  (decided  by  this  court  January  9, 
1911,  not  yet  officially  published)  133  8.  W. 
025.  The  court  did  not  err  In  refusing  said 
charge. 

Error  is  assigned  to  that  portion  of  the 
court's  charge  which  reads:  "In  this  con- 
nection you  are  further  Instructed  that  the 
statute  of  this  state  provides  that,  in  actions 
against  any  common  carrier  or  railroad  to 
recover  damages  for  personal  injuries  to  an 
employe,  the  fact  that  the  employfi  may  have 
keen  guilty  of  contributory  negligence  shall 


not  bar  a  recovery,  but  the  damages  shall  be 
diminished  by  the  jury  in  proportion  to  tbe 
amount  of  negligence  attributable  to  such 
employe.  So,  if  you  find  for  the  plaintiff 
under  instructions  given  you,  and  if  you  be- 
lieve from  the  evidence  that  plaintiff  failed 
to  make  such  observations  and  keep  such 
lookout  for  his  own  safety,  while  attempting 
to  descend  from  tbe  car,  as  an  ordinarily 
prudent  person  would  have  done  under  tbe 
same  or  similar  circumstances,  and  tbat  such 
failure,  if  you  And  he  did  so  fail,  directly 
and  proximately  helped  or  contributed  to 
cause  the  injuries,  if  any  he  sustained,  then 
you  will  And  that  he  was  guilty  of  contribu- 
tory negligence,  and  if  you  so  find,  and  if 
you  find  for  plaintiff,  the  amount  of  damitge 
you  would  otherwise  allow  him  shall  be  di- 
minished in  proportion  to  the  amount  of  ne;- 
ligence  which  from  the  evidence  you  ma.T 
believe  attributable  to  plaintiff.  In  this  cou- 
nection  you  are  further  instructed  that,  it 
you  believe  from  the  evidence  tbat,  while  de- 
scending from  the  car  in  question,  the  plain- 
tiff, in  the  manner  In  which  you  find  from 
the  evidence  he  did  so,  exercised  such  care 
for  his  own  safety  as  an  ordinarily  prudent 
person  would  have  done  under  the  same  or 
similar  circumstances,  then  in  such  event  tbe 
plaintiff  would  not  be  guilty  of  contributory 
negligence."  The  criticism  of  this  charge  is 
that  it  is  unconstitutional  and  void,  in  that 
it  exempts  from  responsibility  of  contribo- 
tory  negligence  only  such  persons  as  are  em- 
ployes of  common  carriers  by  railroad,  which 
classlflcatlon  is  arbitrary  and  unreasonable 
and  violates  those  provisions  of  the  four- 
teenth amendment  to  the  Constitution  of  tlie 
United  States,  which  provides  against  a 
state  depriving  any  person  of  property  with- 
out due  process  of  law ;  also  contrary  to  the 
Constitution  of  this  state  for  the  foregoing 
reasons,  and  without  regard  to  the  nature  of 
the  employment,  whether  hazardous  or  safe, 
and  attempts  to  govern  and  protect  all  such 
employes,  whether  clerks,  train  operators,  or 
those  eag&gei  in  any  other  kind  of  manual 
service,  whether  attended  with  hazard  or 
not. 

The  court,  in  the  foregoing  charge,  follow- 
ed the  act  of  tbe  Legislature  passed  In  100^ 
(see  Acts  31st  Leg.  p.  279).  The  act  relates 
to  railroad  employes,  and  the  question  rais- 
ed is:  Is  it  such  class  legislation  as  Is  de- 
nounced by  either  the  Constitution  of  the 
United  States  or  of  Texas?  The  act  of  tbe 
Legislature  applies  only  to  employes  of  rail- 
roads, and  when  an  act  embraces  all  of  a 
specifled  class  in  a  particular  character  of 
business,  such  act  does  not  fall  under  tbe 
ban  of  class  legislation  Inhibited  by  the  Con- 
stitution. Campbell  v.  Cook,  86  Tex.  630,  20 
S.  W.  486,  40  Am.  St.  Rep.  878.  This  prin- 
ciple is  recognized  as  applying  to  railroads 
by  the  United  States  Supreme  Court,  In  tbe 
case  of  Railway  v.  Ellis,  165  U.  S.  157.  IT 
Sup.  Ct  258,  41  L  Ed.  666,  wherein  it  Is 
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said:  "Tbat  such  corporations  may  be  classi- 
fied for  some  purposes  Is  unqnestloned.  The 
business  In  vrbich  tbey  are  engaged  Is  of  a 
pecnliar  nature  and  tJie  Legislature,  In  tbe 
exercise  of  its  police  powers,  may  justly  re- 
qnire  many  things  to  be  done  by  them  in  or- 
der to  secure  life  and  property."  Legislation 
changing  the  common  law  of  liability  of  rail- 
road companies  for  acts  of  fellow  servants 
In  their  employ  has  been  held  constitutional 
(Railway  v.  Tnmlpseed,  219  U.  S.  35,  31  Sup. 
rt.  136,  55  L.  Ed.  — ),  and  we  can  see  no 
dlflTerence  in  principle'  in  such  legislation 
and  the  act  here  under  consideration.  So  we 
conclude  the  assignment  is  not  well  taken 

Complaint  Is  made  of  the  following  para- 
graph of  the  court's  charge,  to  wit:  "If  you 
find  for  plaintiir,  you  will  allow  him  such 
sum  as  you  find  and  believe  from  tbe  evi- 
dence will,  as  a  present  cash  payment,  rea- 
sonably and  fairly  compensate  him  for  the 
time,  if  any,  he  has  lost  on  account  of  his 
injuries,  for  his  diminished  capacity,  if  any, 
be  has  lost  on  account  of  his  injuries,  for  his 
diminished  capacity,  if  any,  to  labor  and 
earn  money  In  the  future  by  reason  of  his 
injuries,  for  physical  pain  and  mental  sufTer- 
Ing,  if  any,  he  baa  sustained  by  reason  of 
his  injuries,  and  for  the  mental  suffering,  if 
any,  which  you  believe  from  the  evidence  It 
is  reasonably  probable  he  will  suffer  in  the 
future  on  account  of  his  said  Injuries."  The 
criticism  of  this  charge  is  tbat  the  "jury 
could  believe  it  probable  that  he  would  suf- 
fer mental  pain  in  future,  and  yet  believe  he 
would  not  suffer  such  pain,  while  the  word 
'reasonably'  adds  nothing  to  the  certainty  of 
the  event."  Our  Supreme  Court,  In  the  case 
<.f  Railway  v.  Harriett.  80  Tex.  73.  15  S.  W. 
.'>56,  approves  the  language  used  in  the 
court's  charge,  and  we  therefore  hold  It  was 
not  erroneous. 

Plaintiff  had  the  right  to  assume  that  de- 
fendant had  furnished  reasonably  safe  cars 
for  him  to  use,  and  the  court  did  not  err  In 
telling  the  jury  that  plaintiff  was  not  re- 
quired to  Inspect  the  car  before  using  it. 

Complaint  Is  made  to  the  action  of  the 
court  in  excluding  tbe  testimony  of  plaintiff's 
witness,  Lemon,  which  was  objected  to  on 
the  ground  as  irrelevant  and  immaterial. 
Lemon  testified  by  deposition,  and  had  pre- 
viously testified  that  he  and  plaintiff  belong- 
ed to  the  same  union,  viz.,  the  Brotherhood 
of  Railway  Trainmen.  The  question  and  an- 
swer excluded  was:  "Q.  Is  It  not  a  fact  that 
the  members  of  said  order,  or  union,  stand 
together  and  help  each  other  whenever  tbey 
can,  and  is  It  not  a  fao6  that  it  Is  one  of 
the  principles  or  ideas  of  said  union,  or  order, 
that  Its  members  assist  each  other  what- 
ever way  they  can?  Especially,  is  it  not  a 
fact  that  the  members  of  said  order,  or 
union,  assist  each  other  in  every  way  tbat 
tbey  can,  as  against  the  railway  companies? 
A.  Yes,  the  members  stand  together  when 
it  is  right  to  do  80.    That  is  true,  when  it  Is 


right  and  just  to  do  so.  No,  this  is  not  tfue." 
It  is  urged  that  said  testimony  was  offered 
to  show  bias  on  the  part  of  witness  In  favor 
of  plaintiff,  and  that  it  was  error  in  the 
court  to  exclude  It  We  are  of  the  opinion 
that  the  exclusion  of  the  testimony,  If  error, 
was  harmless  and  caused  no  Injury  to  de- 
fendant, for  plalntUTs  right  of  recovery  did 
not  depend  alone  upon  Lemon's  testimony ; 
and  the  testimony  excluded,  if  admitted, 
would  not  have  shown  any  bias  in  favor  of 
plaintiff,  but,  on  the  other  hand,  would  have 
bad  a  tendency  to  rebut  the  inference  of 
bias,  if  any,  that  might  have  been  drawn 
from  bis  testimony  that  he  was  a  member 
of  the  Brotherhood  of  Railway  Trainmen,  es- 
pecially as  to  the  railroad  company;  for 
his  answer,  "No,  this  is  not  true,"  in  re- 
sponse to  the  question  if  it  was  not  a  fact 
that  members  of  tbe  union  assist  each  other 
in  every  way  that  they  can  as  against  the 
railway  companies,  positively  denies  such  a 
state  of  feeling  on  his  part 

After  plaintiff  had  testified  that  while  In 
the  railway  service  he  made  from  $70  to  $100 
per  month,  that  while  working  for  tbe  tele- 
phone company  he  made  $67.50,  on  cross-ex- 
amination defendant  asked  him:  "As  a  mat- 
ter of  fact,  Mr.  Taylor,  railroad  service  pays 
better  than  the  ordinary  jobs  of  a  similar 
character,  does  it  not?  A.  Yes,  sir;  as  a 
general  thing.  Q.  Isn't  it  largely  because  of 
the  dangers  involved  In  railroad  work?"  To 
which  question  plaintiff's  counsel  objected 
on  the  ground  that  it  was  irrelevant,  imma- 
terial, and  calling  for  an  opinion  and  con- 
clusion of  the  witness,  which  objections  were 
sustained  by  the  court  and  the  witness  not 
permitted  to  answer,  to  which  defendant 
excepted.  Plaintiff  testified  that  for  the  last 
13  years  he  had  been  working  in  various 
kinds  of  construction  works  for  Industrial 
plants,  and  the  last  two  years  in  railroading. 
The  bill  of  exception  fails  to  show  what 
would  have  been  the  answer  of  the  witness 
to  said  questions.  Reddin  v.  Smith,  65  Tex. 
26.  If  the  answers  would  have  been  in  the 
affirmative,  we  are  unable  to  perceive  how 
it  would  have  affected  tbe  question  of 
amount  of  recovery.  There  was  no  error  in 
not  admitting  the  testimony. 

The  court  admitted,  over  defendant's  ob- 
jection, as  evidence,  what  purported '  to  be 
the  American  Experience  Mortality  Table, 
computing  life  expectancy.  Objection  was 
made  on  the  ground  that  said  table  was  not 
shown  to  be  authentic,  and  what  it  purports 
on  Its  face  to  be.  Witness  Beldon  testified: 
That  he  had  lived  and  been  engaged  in  the 
life  and  fire  Insurance  business  In  Sherman 
for  the  past  25  years;  that  the  insurance 
companies  use  as  a  basis  of  insurance  writ- 
ten in  this  country  the  American  Experience 
Table — mortality  table.  This  table  Is  esti- 
mated from  their  experience,  based  on  a 
certain  number  of  lives  at  a  certain  age,  as 
to  the  expectation  of  the  average  time  they 
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wUrilTe.  That  he  had  examined  the  policies 
of  a  number  of  Insurance  companies,  and, 
80  far  as  his  knowledge  extended,  they  all 
fixed  their  rate  in  writing  Insarance  on  basis 
of  the  life  expectancy  from  the  American 
Experience  Table;  that,  so  far  as  he  knew, 
there  was  no  exception  to  that  basis  ta  this 
country.  The  witness  then,  referring  to  the 
table  he  bad  in  his  hand,  which  he  testified 
was  the  American  E^xperience  Table,  said 
that  it  was  a  standard  or  experience  table 
of  all  the  insurance  companies'  experience 
combined ;  that  the  table  the  witness  had 
was  furnished  him  by  the  Travelers'  Insur- 
ance Company ;  that  from  the  table  he  had 
in  his  hand  the  life  expectancy  of  a  man  34 
years  of  age  Lb  32%  years.  He  further  tes- 
tified. In  substance,  that  he  had  nothing  to 
do  with  making  up  such  table;  that  he 
knew  nothing  personally,  of  Ills  own  knowl- 
edge, how  it  was  made  up,  nor  how  many 
men  helped,  nor  when  it  was  made;  that  he 
had  never  compared  the  figures  in  the  pur- 
ported mortality  table  with  those  of  any 
other  purported  table  or  copy  thereof,  and 
did  not  know  whether  it  was  an  exact  copy 
of  the  American  Experience  Table  or  not 
It  being  shown  that  this  table  was  used  by 
insurance  companies  in  this  country  as  a  bas- 
is for  life  expectancy,  we  are  of  the  opin- 
ion that  the  table  was  properly  admitted. 
Railway  v.  Mangham,  95  Tex.  413,  67  S.  W. 
765 :    Railway  v.  Smith,  26  S.  W.  644. 

The  Jury  after  hearing  all  the  evidence 
fixed  plaintiff's  damage  at  $8,500,  and  we  do 
not  feel  called  upon  to  disturb  it  as  exces- 
sive. 

The  Judgment  la  affirmed. 


UNION  NAT.  BANK  v.  MENEFEB.t 
(Court  of  Civil  Appeals  of  Texas.     Jan.  14^ 

1911.     Rehearing  Denied  Feb.  11,  1911.) 
Bills  and  Notes  (8  334*)— Bona  Fidk  Pub- 

CHASEBS — ClBCUUSTANCES   AFTEB  TBANSFEB. 

Where  a  nonresident  indorsee  of  a  note, 
after  learning  of  fraud  In  the  acceptance  and 
negotiation  of  the  note,  had  in  its  hands  funds 
of  the  nonresident  payee  sofiScient  to  pay  the 
note,  the  maker  is  not  liable  to  the  Indoraee. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  812,  813;  Dec.  Dig.  i 
334.»]      , 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; R.  H.  Buck,  Judge. 

Action  by  the  Mechanics'  Banking  Com- 
pany against  O.  R.  Menefee,  and  the  Union 
National  Bank  was  substituted  as  plaintiff. 
From  a  Judgment  for  defendant  plaintiff  ap- 
peals.   Affirmed. 

Floumoy,  Smith  &  Storer,  for  appellant 
Bryan  &  Spoonts  and  Capps,  Cantey,  Hanger 
&  Short  for  appellee. 

SFEER,  3.  This  suit  was  originally  In- 
stituted  by .  the   Mechanics'   Banking  Com- 


pany and  the  Union  National  Bank  was  aft- 
erwards substituted  as  plaintiff  by  agreement 
of  the  parties,  that  bank  having  become  the 
owner  of  the  note  sued  on  since  the  bringing 
of  the  suit  The  action  was  based  upon  a 
promissory  note  for  $2,500  executed  by  O.  K. 
Menefee  payable  to  the  order  of  the  Peabody 
Buggy  Company.  The  Peabody  Bnggy  Com- 
pany, the  Mechanics'  Banking  Company,  and 
the  Union  National  Bank  are  corporations 
domiciled  at  Fostorla,  Ohio.  The  note  wan 
Indorsed  by  the  Peabody  Buggy  Company  to 
the  Mechanics'  Banking  Company.  The  de- 
fense in  substance  was  want  of  considera- 
tion and  fraud  In  the  inception  and  negotia- 
tion of  the  instnmient  and,  further,  that  aft- 
er the  plaintiff,  Union  National  Bank,  learn- 
ed of  the  facts  constituting  this  defense  It 
had  on  deposit  with  it  funds  belonging  to 
the  payee  indorser,  Peabody  Buggy  Com- 
pany, in  excess  of  the  amount  due  on  said 
note  which  it  ought  in  law  to  have  applied  to 
the  satisfaction  of  that  company's  obligation 
to  It  A  trial  before  a  Jury  resulted  in  a 
verdict  for  the  defendant  and  from  a  Judg- 
ment based  thereon  the  plaintiff  has  ap- 
pealed. 

The  Issue  of  W.  O.  Allen  representing  the 
Peabody  Buggy  Company  in  the  transaction 
leading  to  the  execution  of  the  note  by  Men- 
efee and  the  consequent  notice  to  that  com- 
pany of  the  defense  pleaded  was  clearly  rais- 
ed by  the  evidence,  and  the  assignments  con- 
tending to  the  contrary  are  therefore  over- 
ruled. 

The  remaining  assignments  are  either  to 
the  effect  that  the  court  should  have  in- 
structed summarily  for  the  plaintiff  or  that 
he  erred  in  submitting  to  the  Jury  to  find 
whether  or  not  the  plaintiff  bank  had  on  de- 
posit funds  belonging  to  the  Peabody  Buggy 
Company  sufficient  to  pay  the  indebtedness. 
Instructing,  if  It  did,  tliat  such  fact  would 
constitate  a  defense.  It  is  of  course  appar- 
ent that  If  tills  latter  instruction  Is  the  law, 
the  other  assignments  must  of  necessity  fall. 
That  it  Is  the  law  we  think  Is  abundantly  de- 
termined by  the  line  of  cases  in  this  state 
headed  by  Van  Winkle  Gin  &  Machinery  Co. 
V.  Citizens'  Bank  of  Buffalo,  89  Tex.  147,  33 
S.  W.  862.  In  that  case,  which  is  In  no  im- 
portant respect  unlike  the  one  before  us,  the 
Supreme  Court  says:  "The  case  then  comes 
to  this:  the  indorser  In  good  conscience 
should  pay.  The  bank  has  its  funds  In  its 
hands  suflicient  to  satisfy  the  demand  with  a 
perfect  right  in  equity  to  offset  same  in  sat- 
isfaction of  the  bill;  the  pursuit  of  the  ac- 
ceptor in  a  foreign  Jurisdiction  is  clearly  not 
necessary  to  the  bank's  protection,  bat  can 
only  serve  to  allow  the  indorser  (Indorsee)  to 
avail  himself  of  the  protection  g^ven  by  law 
to  an  innocent  purchaser  in  order  to  cut  the 
acceptor  off  from  a  Just  defense  and  compel 
It  to  pay  a  sum  of  money  which  in  equity  it 
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should  not  pay.  Under  these  circumatances 
wltb  knowledge  of  the  failure  of  considera- 
tion, probably  at  the  time  of  the  filing  of 
the  original  answer,  but  certainly  when  the 
depositions  of  its  officers  were  taken  as 
above  stated  it  presses  the^lalm  to  Judgment 
upon  Its  plea  of  Innocent  purchaser  in  a  suit 
instituted  at  the  instance  and  expense  of 
the  indorser.  While  expressly  waiving  its 
equitable  right  to  offset  the  deposit  conferred 
upon  it  by  law  for  its  protection  and  which 
appears  In  this  case  to  have  been  adequate  to 
its  complete  protection,  It  invoices  the  appli- 
cation by  the  court  of  another  equitable  prin- 
ciple, not  for  its  protection,  but  for  the  sole 
and  evident  puri>ose  of  aiding  the  indorser 
to  obtain  an  undue  advantage  over  the  ac- 
ceptor. We  are  of  opinion  that  under  these 
drcnmstances  and  for  such  a  purpose  the 
bank  was  not  entitled  to  the  protection  af- 
forded by  law  to  an  Innocent  holder  and  that 
as  between  it  and  the  acceptor  the  deposit 
should  be  ofCset  against  the  bill."  See,  also, 
State  Bank  v.  3.  Blakey  &  Co.,  35  Tex.  Civ. 
App.  87,  79  S.  W.  331;  Johnson  County  Sav- 
ings Bank  y.  Benfro,  122  S.  W.  37;  Sperlin 
V.  Peninsular,  Loan  &  Discount  Co.,  103  S. 
W.  232. 

The  charge  correctly  presented  the  law  ap- 
plicable to  a  state  of  facts  which  the  evi- 
dence raised,  if  It  did  not  indisputably  es- 
tabUsh. 

All  assignments  are  overruled,  and  the 
judgment  affirmed. 


SANDIFEE  V.  FOABD  COUNTT.t 

(Court  of  Civil  Appeals  of  Texas.     Jan.  21, 

1911.     Rehearing  Denied  Feb.  25,  1911.) 

1.  BbOKEBS    ({    Tl*)  —  COMPINSATION  —  COH- 

STBDcnoN  or  Coittkact. 

A  contract  b;  which  a  county  listed  land 
with  a  broker  to  be  sold  at  $4  per  acre  net  to 
the  county  does  not  necessarily  mean  that  the 
broker  is  to  receive  all  excess  above  $4  per  acre, 
nor  that  bis  commission  is  to  come  out  of  the 
proceeds  of  the  sale,  but,  to  sustain  the  validity 
of  the  contract,  will  be  construed  as  meaning 
that  the  broker  is  to  obtain  a  purchaser  at  the 
best  price  obtainable,  and  to  receive  tlierefor  a 
reasonable  compensation,  the  price  in  no  event 
to  be  less  than  $4  an  acre  net  to  the  county, 
and  that  a  reasonable  compensation  is  to  be 
paid  by  the  county  in  some  lawful  manner; 
that  is,  out  of  carrent  or  general  funds. 

[E!d.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  i  66;    Dec.  Dig.  i  71.*] 

2.  Counties  (8  152*)— Public  Debt— Pbovi- 
sioN  FOB  Patmbnt— "Debt." 

A  cmitract  by  which  a  county  lists  land 
with  a  broker  for  sale  does  not  create  a  debt  to 
the  broker,  within  Const,  art.  11,  {  7,  forbid- 
ding the  creation  of  a  debt  by  any  county  unless 
provision  is  made  at  the  time  for  its  payment 

[EM.  Note. — For  other  cases,  see  Counties, 
Dec.  Dig.  {  152.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1864-1886;   vol.  8,  p.  7628.] 

Appeal  from  District  Court,  Foard  Coun- 
ty;  8.  P.  Huff,  Judge. 


Action  by  C  P.  Sandlfer  against  Foard 
County.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

W.  D.  Berry,  Robert  Cole,  and  F.  P.  Mc- 
Oliee.  for  appellant.  R.  P.  Brindley  and  O. 
W.  Walthall,  for  appellee. 

SPEER,  J.  The  appellant  as  plaintiff  be- 
low sued  the  appellee  to  recover  commis- 
sions as  a  real  estate  broker  for  the  sale  of 
17,712  acres  of  county  school  land  belonging 
to  the  defendant,  and  from  an  adverse  deci- 
sion by  the  trial  court  he  has  appealed. 

The  order  of  Foard  county  constituting  the 
contract  of  employment  relied  on  is  as  fol- 
lows :  "This  order  entered  into  the  13th  day 
of  February,  1909,  by  and  between  the  com- 
missioners' court  in  and  for  Foard  county, 
Texas,  parties  of  the  first  part,  and  O.  P. 
Sandlfer,  of  Foard  county,  Texas,  party  of 
the  second  part,  wltnessieth:  That  the  par- 
ties of  the  first  part  have  this  day  listed  for 
exclusive  sale  with  the  party  of  the  second 
part  for  a  term  of  six  months  from  date  here- 
with the  following  described  property,  to 
wit:  17,713  acres  of  land  the  same  being 
Foard  county  school  lying  and  being  situat- 
ed in  Bailey  county,  Texas,  at  and  for  the 
sum  of  $4.00  per  acre  with  five  per  cent  in- 
terest from  date  payable  annually  or  semian- 
nnally,  said  price  being  net  to  the  county  of 
Foard,  state  of  Texas,  and  payable  twenty 
years  from  date  of  sale  with  option  to  the 
purchaser  to  pay  any  part  or  all  the  princi- 
pal at  or  on  any  Interest  paying  period  after 
ten  years  from  date  of  sale.  It  is  also  un- 
derstood and  agreed  that  the  sale  of  the 
above-described  land  is  to  be  made  subject 
to  a  lease  now  on  said  land  which  expires  on 
the  30th  day  of  September,  1913.  The  party 
of  the  first  part  agrees  to  deed  said  land  in 
subdivisions,  provided  the  party  of  the  sec- 
ond part  thinks  necessary  to  do  so  in  dis- 
posing of  the  said  land  to  the  better  advan- 
tage to  the  county."  This  agreement  is  sign- 
ed by  the  members  of  the  commissioners'* 
court  of  appellee  and  by  appellant  No  other 
order  of  the  commissioners'  court  or  further 
act  of  the  parties  Indicated  the  amount  of 
compensation  to  be  paid  to  appellant  In  case 
he  effected  a  sale  further  than  what  may  be 
implied  from  the  fact  that  before  a  sale  was 
consummated  appellant  notified  the  commis- 
sioners' court  that  he  would  expect  five  per 
cent  commissioq.  Neither  did  the  commis- 
sioners' court  make  any  provision  whatever 
for  the  payment  of  these  commissions,  if  the 
same  be  considered  as  a  debt  owing  by  the 
county  within  the  meaning  of  our  Constitu- 
tion. 

We  wlU  first  address  ourselves  to  a  con- 
sideration of  the  contract  itself  and  deter- 
mine whether  or  not  it  is  void  on  its  face  as 
contended  by  appellee.  The  vice  pointed  out 
as  rendering  the  contract  void  is  that  It  con- 
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tains  an  agre^nent  to  pay  appellant  for  his 
serrices  as  broker  all  sums  of  money  received 
for  the  county  school  lands  above  |4  per 
acre,  and  that  such  compensation  is  to  come 
out  of  the  proceeds  of  such  sale.  Both  par- 
ties have  apparently  treated  the  subject  aa 
though  this  were  the  legal  eftect  of  the  agree- 
ment. But  we  do  not  so  construe  it  The 
contract  does  not  necessarily  mean  either 
that  appellant  is  to  receive  all  excess  above 
$4  per  acre  or  that  his  commissions  are  to 
come  out  of  the  proceeds  of  the  sale  at  all. 
When  rightly  Interpreted  we  think  the  con- 
tract means  that  appellant  as  agent  for  ap- 
pellee county  Is  to  procure  a  purchaser  for 
the  land  at  the  best  price  obtainable,  and  to 
receive  therefor  a  reasonable  compensation, 
the  price  for  the  land  in  no  event  to  be  less 
than  $4  per  acre  net  to  appellee.  Turnley  v. 
Mlcheal,  15  S.  W.  912 ;  Boysen  v.  Eobertson, 
70  Ark.  56,  08  S.  W.  243.  And  the  contract 
further  means,  we  think,  that  this  reasonable 
compensation  Is  to  be  paid  by  appellee  in 
some  lawful  manner,  that  Is,  out  of  current 
or  general  funds.  Matagorda  County  v. 
Casey,  49  Tex.  Qv.  App.  35,  108  S.  W.  476. 
The  above  Interpretation  is  at  least  a  fair 
and  reasonable  one  and  has  the  eftect  of  up- 
holding the  validity  of  the  contract,  where- 
as the  construction  contended  for  by  appel- 
lee would  make  it  of  no  force  whatever. 
Without  determining  whether  or  not  section 
7,  art.  11,  of  the  state  Constitution,  forbid- 
ding the  creation  of  a  debt  by 'any  county, 
unless  provision  Is  made  at  the  time  for  its 
payment,  is  applicable  to  an  Inland  county 
such  as  Foard  (Mitchell  County  v.  City  Na- 
tional Bank,  91  Tex.  361,  43  S.  W.  880),  we 
do  bold  that  this  was  not  the  creation  of  a 
debt  contemplated  by  that  section  of  the  Con- 
stitution, and  that  the  trial  court  erred  in 
not  sustaining  an  exception  to  such  a  de- 
fense. The  evidence  was  such  as  to  call  for 
a  determination  of  the  case  on  Its  merits. 

The  Judgment  is   therefore   reversed  and 
the  cause  remanded  for  another  trial. 


CITY  OF  FT.  WORTH  ▼.  LOPP. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  28, 
1911.) 

1.  MUNICIPAI,OOBPOBATIONS  ({  818*)— StBEBIS 
— OBSTBUCTIOHS— IKJUBIES    TO    TBATELEBS— 

Evidence. 

In  an  action  for  Injuries  to  a  traveler  by 
bis  borge  falling  over  a  water  pipe  projecting 
five  inches  above  the  surface '  of  a  street,  evi- 
dence that  at  the  time  of  the  accident  witness 
was  street  commissioner,  that  he  had  put  in 
the  gutter  at  the  point  in  question,  and  had 
notified  the  city  pluml>er  to  cover  the  water 
pipe,  and  evidence  of  a  member  of  the  city 
council  that  he  had  found  the  water  cap  a\^ove 
grade  and  had  notified  the  commissioner  to  cut 
it  down,  was  admissible  not  only  to  show  the 
condition  of  the  obstruction,  but  also  that  the 
city  had  notice  thereof. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1726-1738;  Dec. 
Dig.  i  818.*] 


2.  Triai.  ({  62*)— RiCEFTioir  of  Evidkxce— 
Rebuttal. 

Where  defendant  on  cross-examining  one  of 
plaintiff's  witnesses  indirectly  imputed  to  L.  an 
effort  to  bribe  another  witness  to  state  facts 
favorable  to  plaintiff's  case,  plaintiff  was  en- 
titled to  show  by  his  father  and  mother  and  b; 
his  attorneys  that  neither  of  them  had  at  aoy 
time  offered  anything  to  any  witness  to  testify 
in  the  case. 

[Ed.  Note.— E\)r  other  cases,  see  Trial,  Dec. 
Dig.  i  62.*] 

3.  New    Tbial    (|    44*)— Gbouwds — Misco:;- 

DUCT  OF  JUBY. 

Kev.  St  1895,  art.  1371,  as  amended  by 
Gen.  Laws  1905,  c.  18,  provides  that  a  new 
trial  in  the  discretion  of  the  trial  court  may  be 
granted  for  misconduct  of  the  jnry,  where  the 
misconduct  proved  or  testimony  received  or 
communication  made  is  materiaL  In  an  action 
for  injuries  to  a  traveler  by  a  water  cap  per- 
mitted to  extend  above  the  grade  of  a  hi^way, 
a  new  trial  was  applied  for  by  the  city  for  mis- 
conduct of  the  jury  in  discussing  plaintilTs  in- 
ability to  pay  costs  in  case  a  verdict  was  ren- 
dered against  him,  and  because  the  foreman  of 
the  jury  after  deliberation  had  begun  measured 
the  height  of  the  water  cap  and  took  such  meas- 
urements l>efore  the  jury.  Only  a  single  jury- 
man testified  to  the  fact,  and  he  declared  tliat 
he  told  the  jury  that  the  payment  of  costs 
"would  cut  no  figure  in  the  case,"  and  diere 
was  no  testimony  that  any  juror  gave  any  seri- 
ous consideration  to  the  sutxestion.  The  meai^ 
urementa  taken  were  in  defendant's  favor  indi- 
cating that  the  cap  was  substantially  in  line 
with  the  surface  of  the  street.  The  trial  court 
also  went  before  the  jury  and  expressly  in- 
structed them  not  to  consider  any  extraneoas 
matter  and  no  juror  testified  that  he  was  influ- 
enced. Held  insufficient  to  require  a  new  triaL 
[£>1.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  f|  80-85;    Dec.  Dig.  i  44.*J 

4.  New  Teiai,  (§  108*)— Newlt  '  Discovered 
Evidence— Weight. 

Where  alleged  newly  discovered  evidence 
was  of  doubtful  weight  and  conflicted  with  that 
of  other  credible  witnesses  who  were  in  a  posi- 
tion where  they  could  not  have  l>een  miatakeu, 
it  was  insufficient  to  require  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  H  226,  227;   Dec.  big.  {  108.*] 

5.  New  Tbial  (8  102*)  —  Gbouwds  —  Nkwlt 
DiscovEBBD  Evidence— DnjoKiTCB. 

Where  diligence  exercised  by  attorneys  for 
a  city  to  discover  evidence  before  trial  which 
was  subsequently  found  and  urged  as  a  ground 
for  a  new  trial  had  been  begun  and  prosecuted 
but  a  short  time  before  the  trial,  which  was 
some  six  years  after  the  accident,  and  there  was 
no  legal  showing  as  to  what  effort  if  any, 
former  city  attorneys  and  other  city  officers  had 
made  to  secure  the  testimony,  the  diligence  was 
insufficient. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  210-214 ;   Dec  Dig.  §  102.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Jas.  W.  Swayne,  Judge. 

Action  by  Phillip  Lopp,  by  next  friend, 
against  the  City  of  Ft  Worth.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

W.  H.  Slay  and  A.  B.  Curtis,  for  appel- 
lant <^pp8,  Cantey,  Hanger  &  Short  and 
Ben  M.  Terrell,  for  appellee. 

CONNER,  C.  J.  The  dty  appeals  from  an 
adverse  judgment  In  a  suit  instituted  in  be- 
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half  of  Phillip  Lopp,  a  minor,  for  personal 
Injnrlea.  The  trial  resulted  in  a  Jndgment  in 
his  faTor  for  $750. 

It  was  alleged  and  shown  that  Phillip  Lopp 
on  or  about  the  Ist  day  of  February,  1903, 
was  attempting  to  drive  one  of  his  father's 
cows  along  Florence  street  In  the  city  of  Ft 
Worth,  and  that  while  going  in  a  "Jog  of  a 
trot,"  at  the  intersection  of  Florence  street 
with  West  Belknap  street,  his  horse  stum- 
bled and  fell  over  a  water  cap  situated  In 
the  main  traveled  way  which  extended  above 
the  surface  for  several  inches,  and  thereby 
was  severely  injured.  The  testimony  of  a 
number  of  witnesses  was  objected  to  for  va- 
rious reasons,  but  we  think  all  such  testimo- 
ny was  plainly  relevant  and  admissible.  For 
Instance,  one  William  Lahey  testified  that 
on  the  1st  day  of  February,  1903,  he  was 
street  commissioner,  and  as  such  put  In  the 
gutter  at  the  intersection  of  the  north  line  on 
Belknap  and  Florence  streets;  that  the  wa- 
ter pipe  in  question  was  left  above  the  sur- 
face about  five  inches,  and  that  he  notified 
the  city  plumber  that  it  was  dangerous  and 
to  cover  It.  The  witness  Thompson  testified 
that  prior  to  the  construction  of  the  gutter 
under  the  direction  of  Lahey  the  water  pipes 
extended  above  the  surface  some  five  inches, 
and  the  witness  Waggoman  testified  that  he 
was  a  member  of  the  city  council  of  Ft. 
Worth  in  February,  1903,  and  chairman  of 
the  street  and  alley  commission ;  that  be  or- 
dered the  workmen  to  put  in  the  gutter  and 
found  that  the  water  cap  extended  above  the 
grade,  and  that  he  notified  Lahey  to  cut  it 
down  and  put  the  cap  in  on  a  grade  with  the 
gutter.  Negligence  In  the  construction  and 
maintenance  of  the  gutter  In  such  condition 
was  alleged,  and  we  think  the  evidence  re- 
ferred to  was  relevant,  not  only  to  those  is- 
sues, but  also  upon  the  Issue  of  notice  to 
the  dty  of  the  dangerous  condition  of  the 
pipe.  It  otherwise  appearing  that  the  water 
cap  remained  In  the  condition  indicated  by 
the  above  testimony  until  after  the  alleged 
Injuries. 

Error  Is  further  assigned  to  the  action  of 
the  court  in  permitting  A.  B.  Lopp  and  Mrs. 
Fannie  Lopp,  the  father  and  mother  of  plain- 
tiff, and  Ben  M.  Terrell  and  W.  A.  Hanger, 
attorneys  for  the  plaintiff,  to  testify  over  ob- 
jection that  neither  of  them  since  the  filing 
of  the  suit  or  at  any  time  had  offered  any 
one  anything  to  testify  in  the  case.  The  rec- 
ord, however,  indicates  quite  plainly  we 
think  that  one  of  appellant's  counsel  on 
cross-examination  of  one  of  the  appellee's 
witnesses  at  least  indirectly  Imputed  to  the 
witness  Lahey  an  effort  to  bribe  another  wit- 
ness to  state  facts  favorable  to  appellee's 
case,  and  the  testimony  above  Indicated  was 
clearly  In  answer  to  this  imputation  and 
properly  receivable. 

The  remaining  questions  arise  under  the 
assignments  of  error  to  the  court's  action  in 
overruling  the  motion  for  a  new  trial.  On 
the  hearing  appellant  sought  to  show  mlscon- 


dnct  of  the  Jury  In  discussing  the  plaintiff's 
Inability  to  pay  costs  in  event  a  verdict  was 
rendered  against  him,  and  because  the  fore- 
man of  the  Jury  after  deliberation  had  be- 
gun measured  the  height  of  the  water  cap 
and  took  such  measurements  before  the  Jury. 
Rev.  St  1885,  art  1371,  as  amended  by  au 
act  approved  February  24,  1905  (Gen.  Laws 
1905,  p.  21),  provides  that  a  new  trial  may  in 
the  discretion  of  the  trial  court  be  granted 
where  the  misconduct  proven,  or  testimony 
received  or  communication  made  Is  material, 
but  we  find  nothing  in  the  occurrences  above 
mentioned  which  requires  us  to  disturb  the 
discretion  exercised  In  the  present  Instance 
by  the  trial  court.  There  was  but  a  single 
Juryman  testifying  to  the  fact  He  declares 
that  he  told  the  Jury  that  the  payment  of 
costs  "would  cut  no  figure  In  the  case,"  and 
there  is  not  testimony  In  the  record  to  the 
effect  that  any  Juror  gave  any  serious  consid- 
eration to  the  suggestion  about  coats.  The 
act  of  the  Juror  In  exhibiting  the  measure- 
ments mentioned.  If  It  had  any  Influence 
whatever,  was  In  appellant's  favor,  it  was 
shown  that  throughout  the  trial  the  Juror 
was  favorable  to  appellant;  that  the  meas- 
urement was  taken  long  after  the  accident 
In  question,  and  was  in  entire  harmony  with 
the  contention  of  appellant  to  the  effect  that 
the  cap  was  substantially  In  line  with  Uie 
surface  of  the  street,  and  not  extending 
above  as  alleged  in  plaintiff's  petition  and  as 
shown  by  his  testimony.  Moreover,  the  rec- 
ord shows  that  the  trial  court  went  before 
the  Jury  and  expressly  Instructed  them  not 
to  consider  any  extraneous  matter,  and  no 
Juryman  testified  that  he  was  Influenced. 
We  regard  the  whole  as  entirely  Insufficient 
as  cause  for  a  new  trial,  at  least  as  reason 
why  we  should  disturb  the  view  taken  by  the 
trial  court  See  Kalteyer  v.  Mitchell,  102 
Tex.  390,  117  S.  W.  792,  132  Am.  St  Rep. 
889. 

It  was  further  Insisted  that  a  new  trial 
should  have  been  granted  because  of  newly 
discovered  evidence.  Appellant  attached  to 
his  motion  afildavlts  by  Addison  Pettitt  and 
Mrs.  Lewis,  his  mother,  to  the  effect  that 
Addison  Pettitt  was  assisting  Phillip  Lopp 
In  driving  the  cow  at  the  time  of  his  Injury 
and  that  .the  horse  did  not  stumble  on  any- 
thing, but  slipped  and  fell  on  his  right  side 
after  having  been  Jerked  by  Phillip.  These 
affidavits  were  In  distinct  confilet  with  the 
testimony  of  B.  K.  Mynatt  who  testified  up- 
on the  trial,  and  with  an  affidavit  presented 
by  appellee  on  the  hearing  of  the  motion  by 
B.  C  McCaskell  which  tended  to  render  the 
statements  of  Addison  Pettitt  and  his  mother 
of  doubtful  weight  at  least  Mrs.  Lewis 
while  stating  that  she  saw  the  accident  fails 
to  state  her  exact  position  In  relation  to  the 
water  cap  so  as  to  render  certain  that  she 
could  not  be  mistaken,  and  at  the  time  of 
the  accident,  as  appears,  Addison  Pettitt 
could  not  have  l>een  more  than  9  or  10  year? 
old.    On  the  other  hand,  the  conflicting  testi- 
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mony  was  from  mature  men  shown  to  be 
credible  persons  and  In  position  where  they 
could  not  have  been  mistaken  in  their  tesa- 
dition  of  the  occurrence.  Moreover,  we 
think  the  diligence  shown  to  procure  this 
testimony  Insufficient  True,  the  city  attor- 
ney, W.  H.  Slay,  and  his  assistant,  A.  B. 
Curtis,  who  tried  the  case,  manifested  com- 
mendable diligence  in  the  effort  to  ascertain 
the  names  of  persons  who  witnessed  the  oc- 
currence, but  this  diligence  began  and  was 
prosecuted  a  short  time  before  the  trial  only, 
some  six  years  after  the  accident,  and  there 
was  no  legal  showing  of  what  effort,  if  any, 
former  city  attorneys,  of  which  there  were 
at  least  two,  and  other  city  officers  had  made 
to  secure  testimony.  The  diligence  required 
was  that  of  appellant  and  not  that  alone  of 
the  counsel  who  tried  the  case  in  its  behalf. 
On  the  whole  we  see  no  reason  for  overrul- 
ing the  discretion  of  the  trial  Judge.  See 
Abies  V.  Donley,  8  Tex.  331,  332;  O.,  O.  &  S. 
F.  By.  Ck>.  V.  Blanchard,  96  Tex.  616,  76  8. 
W.  6. 
Judgment  affirmed. 


MISSOUBI,  K.  &  T.  BY.  CO.  OP  TEXAS  v. 

SCHROBrEB.t 
(Court  of  Civil  Appeal8  of  Texas.    Feb.  4,  1911. 
On  Rehearing,  Feb.  25,  1911.) 

1.  Railroads  (I  358*)— Injubies  to  Psbsonk 
ON  OB  Neab  Tbacks— Neolioenck. 

A  sand  train  was  standing  on  a  track  near 
which  wag  a  path  habitually  used  by  pedes- 
trians. The  locomotive  was  standing  at  a  dis- 
tance from  the  cars,  and  a  wire  cable  was 
operated  between  the  cars  and  locomotive  in 
such  a  way  that,  as  plaintiff  pasBed  along  the 
path,  she  was  struck  by  the  caole,  which  in  its 
operation  sometimes  swung  to  and  fro.  Plain- 
tiff was  in  a  position  to  have  been  easily  seen 
by  the  operatives  of  the  train.  Held,  that  the 
facts  warranted  a  charge  on  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1236,  1237 ;   Dec.  Dig.  S  3o8.*l 

2.  BArLBOADS   (I  381*)— INJTJEIKS  TO   FEB80NS 

ON  OB  Neab  Tbaoks— Contbibutobt  Neo- 

LIGENCE. 

The  facts  were  insufficient  to  show  con- 
tributory negligence. 

[EJd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1285;    Dec.  Dig.  |  381.*] 

3.  RaILBOADS   (§  369*)— INJTTBIEB  TO  PSBSONB 

ON  OB  Neab  Tbackb— Lookouts. 

Operatives  of  trains  must  use  diligence  in 
keeping  a  lookout  for  persons  along  the  track, 
and  to  use  proper  precaution  to  prevent  inflict- 
ing injury  upon  them. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  1259,  1261,  1265;  Dec.  Dig.  | 
369.*] 

4.  Railboads  (i  401*)— Injubies  to  Pebsons 
on  OB  Neab  Tracks— Actions— Instbuc- 

TIONS. 

In  an  action  for  injuries  to  plaintiff,  who, 
while  walking  on  a  path  near  a  track,  was 
struck  by  a  wire  cable  operated  in  connection 
with  a  sand  train,  it  was  proper  to  refuse  a 
requested  instruction  on  the  principle  of  "safe 
and  dangerous"  way. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  M  1382-1390 ;   Dec.  Dig.  I  401.*] 


5.  TBIAL  (S  260*)— InSTBTTOTIONS— REQUBSTTft- 

Instbuctions  Albbadt  Given. 

Where  two  charges  on  the  same  subject 
are  requested  and  one  is  given,  no  error  is  com- 
mitted by  refusing  the  other. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  651;  Dec.  Dig.  |  260.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  J.  C.  Roberts,  Judge. 

Action  by  Josephine  Scbroeter  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Thomas  &  Rhea,  for  appellant  Parks,  Pat- 
ton  &  Plowman  and  Hugh  W.  Peck,  for  ap- 
pellee. 

RAINET,  G.  J.  Appellee  brought  this  suit 
against  the  appellant  to  recover  .damages  for 
personal  injuries  inflicted  upon  her  in  the 
negligent  operation  of  its  wire  cable  and 
steam  shovel  attached  to  its  locomotlTe  eor 
gine. 

The  defendant  demurred  and  answered 
generally,  and  specially  pleaded:  (1)  Diat 
plaintiff  was  a  trespasser  on  defendant's 
track,  being  there  contrary  to  printed  and 
posted  notices  and  the  penal  ordinances  of 
the  city  of  Dallas;  (2)  that  plaintiff  was 
on  its  track  in  a  position  necessarily  and 
obviously  dangerous  at  the  time  of  the  ac- 
cident, and  that  she  assumed  the  risks  of 
her  position;  (3)  that  plaintiff  could  have 
traveled  a  public  street,  which  was  safe  and 
free  from  danger,  and  that  In  her  lade  of 
care  in  not  traveling  the  public  street  she 
was  guilty  of  negligence,  which  directly  con- 
tributed to  the  accident  A  trial  resulted 
in  a  verdict  and  Judgment  in  favor  of  ap- 
pellee for  $6,600,  from  which  appellant  ap- 
peals. 

Conclusions  of  Facts. 

Appellee  was  hurt  while  walking  along  a 
foot  path  near  appellant's  track  at  a  pohit 
in  the  city  of  Dallas  where  pedestrians  fre- 
quently and  habitually  travel,  when  she  was 
struck  and  injured  by  the  swaying  to  and  fro 
of  a  wire  cable  being  operated  by  appellant's 
servants.  Said  cable  was  operated  in  con- 
nection'with  a  sand  train.  .  One  end  was  at- 
tached to  the  engine,  whUe  the  other  was  at- 
tached to  a  plow  or  shovel  placed  on  flat 
cars  for  removing  the  sand  thereon.  The 
said  train  was  standing  across  a  highway, 
running  east  and  west;  that  is,  the  engine 
was  standing  north  of  the  crossing,  and  the 
cars  loaded  with  sand  or  dirt  were  standing 
south  of  the  crossing  aboat  400  feet  from 
the  engine,  and  the  cable  was  lying  on  the 
track  between,  but  attached  at  dther  aid,  as 
above  stated.  The  engine  was  facing  north, 
and  appellee  was  going  south.  After  pass- 
ing the  engine,  she  heard  it  making  a  noise 
as  though  it  was  going  to  move.  She  looked 
back,  and,  seeing  it  moving  north,  she  started 
south,  and  Just  then  the  cable  swung,  struck 


•For  other  cases  see  uun*  topic  and  lectloD  NUMBER  In  Dec.  Dig-  &  Am.  Die.  Ker  No.  Series  *  Rep'r  Imlexa 
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her  on  tbe  leg,  breaking  her  ankle,  and  doing 
other  Injury  to  her  leg  and  body.  At  the 
point  she  was  struck  there  were  two  tracks 
running  north  and  south.  She  was  on  the 
path  west  of  the  west  track,  and  the  sand 
train  was  on  the  east  track.  The  path  along 
which  she  was  traveling  was  located  far 
enough  away  from  the  track,  so  that  pedes- 
trians were  In  no  danger  from  passing  trains. 
She  did  not  see  the  cable  until  about  the 
time  she  was  struck.  In  the  operation  of 
the  cable  It  sometimes  swings  to  and  fro. 
The  employes  say  they  did  not  see  appellee 
untU  she  was  struck.  She  was  In  a  posi- 
tion to  hare  been  easily  seen  by  them,  but 
they  did  not  keep  a  lookout  for  persons  who 
might  reasonably  have  been  expected  to  be 
at  that  placa  Appellee  was  not  guilty  of 
contributory  negligence,  nor  did  she  assume 
tbe  risk.  Appellant's  counsel  In  their  brief 
make  the  following  admission:  "The  peti- 
tion alleged  and  the  proof  Justified  tbe  find- 
ing that  the  place  In  the  yards  of  the  de- 
fendant where  the  appellee  was  traveling  at 
the  time  of  the  accident  was  commonly  and 
habitually  used  to  such  an  extent  as  to  charge 
the  defendant's  employes  In  control  of  the 
work  train  with  the  knowledge  that  the  same 
was  used  by  pedestrians." 

Conclusions  of  Law. 

The  first  five  assignments  question  the  suf- 
ficiency of  the  evidence  In  various  particulars 
to  support  the  verdict  and  judgmesit,  and  the 
sixth  complains  that  the  verdict  is  excessive. 
We  cannot  concur  in  these  contentions  of  ap- 
pellant We  think  the  evidence  fully  shows 
that  had  appellant's  employes  used  the  care 
Imposed  upon  them  by  law  appellee  would 
not  have  been  injured,  and  that  It  Justified 
the  amount  of  damages  assessed  by  the  Jury. 

The  court  charged  the  Jury  as  follows: 
"Ton  are  instructed  that  if  you  find  and  be- 
lieve from  the  evidence  herein  that  the  plaln- 
tUf,  on  the  occasion  of  the  accident  in  ques- 
tion, was  walking  or  traveling  a  way  or 
path  commonly  or  habitually  used  and  trav- 
eled by  the  general  public  on  foot  prior  to 
and  Including  the  date  of  the  accident  by 
the  tacit  consent  of  the  defendant,  and  if 
you  further  find  that  while  plalntUT  was  so 
traveling,  if  she  was  so  traveling,  the  defend- 
ant in  the  operation  of  its  engine  and  cars, 
or  in  tbe  operation  of  its  engine,  cable,  and 
plows,  caused,  allowed,  or  permitted  its  cable 
to  swing  back  and  forth  or  over  said  way, 
if  any,  that  the  plalntifli  was  following  at  the 
time  of  the  accident,  and  to  come  in  contact 
with  plaintifTs  person,  and  if  yon  further 
find  and  believe  from  the  evidence  that  the 
defendant  in  allowing,  causing,  or  permitting 
said  cable  to  swing  back  and  forth  over  or 
upon  said  way,  and  to  come  in  contact  with 
platntUTs  pCTSon,  tf  it  did  cause,  permit,  or 
allow  said  cable  to  swing  back  and  forth  over 
or  ui>on  said  way,  and  to  come  in  contact 
with  plaintilTs  person  in  the  manner  describ- 
ed in  plaintiff's  petition,  did  not  use  that 


degree  of  care  for  the  safety  of  the  plain- 
tiff, while  upon  said  way,  that  an  ordinary 
prudent  person  would  have  used  under  simi- 
lar circumstances,  and  that  such  failure.  If 
any,  on  the  part  of  the  defendant  to  use  the 
care  aforesaid  for  the  safety  of  the  plain- 
tiff was  the  proximate  cause  of  tbe  accident 
to  the  plaintiff  and  the  injuries  received  by 
her,  as  set  forth  in  plaintiff's  petition,  then, 
if  you  so  find,  the  defendant  was  guilty  of 
negligence,  and  you  will  find  your  verdict  for 
the  plaintiff,  unless  you  find  for  defendant 
under  some  other  Instructions  given  you."' 
The  appellant  complains  of  the  foregoing 
charge,  and  contends,  in  substance,  that  ap- 
pellee^ at  best,  was  a  mere  licensee,  and  ap- 
pellant was  under  no  legal  obligation  to 
operate  its  cable  and  cars  in  any  particular 
manner  or  use  active  vigilance  to  prevent  in- 
Jury  to  appellee,  that  the  allowing  of  the 
cable  to  swing  back  and  forth  was  not  neg- 
ligence to  her,  and  that  by  such  use  of  the 
premises  she  assumed  the  risk  of  all  con- 
comitant dangers  and  risks.  The  evidence 
shows  that  appellee  was  traveling  along  a 
path  that  was  commonly  and  habitually  used 
by  the  public,  that  the  train  was  standing 
still,  and  the  cable  was  lying  on  the  ground 
between  the  rails  of  the  track  on  which  the 
said  train  was  standing,  and  the  starting  of 
the  machinery  under  the  circumstances 
shows  such  a  want  of  care  and  circumspec- 
tion on  the  part  of  appellant's  employes  as 
to  warrant  the  charge  of  negligence  making 
appellant  liable  to  appellee  for  the  damages 
sustained  by  her. 

Tbe  mle  in  this  state,  as  we  understand  it, 
is  that  operatives  of  trains  must  use  dili- 
gence in  keeping  a  lookout  for  persons  along 
its  track  and  to  use  proper  precaution  to 
prevent  inflicting  Injnry  upon  them.  "But 
this  is  not  upon  the  ground  that  they  are 
licensees,  but  for  the  reason  that  they  may 
be  expected  to  be  there.  This  is  especially 
applicable  when  the  use  of  the  track  as  a 
pathway,  either  along  or  across  it,  has  be- 
come so  common  as  to  apprise  the  company 
of  the  probable  presence  of  trespassers,  and 
of  the  danger  of  not  keeping  a  lookout  to 
discover  their  presence."  Railway  Ck>.  v. 
Shlftlet,  98  Tex.  826,  83  S.  W.  677.  This 
principle  applies  especially  to  this  case,  as 
the  facts  show  that  the  employes  were  not 
keeping  a  lookout  for  persons  that  might  be 
expected  at  the  place  where  appellee  was 
injured.  The  pathway  had  been  used  by  the 
public  for  about  20  years,  and  with  such 
frequency  that  the  company  could  not  help 
being  apprised  of  the  fact  We  can  see  no 
reason  why  the  rule  should  not  apply  to 
the  sand  trains  of  the  company  as  well  as 
to  passenger  and  freight  trains.  The  ma- 
chinery is  Just  as  dangerous,  in  fact  more  so, 
as  a  cable  is  operated  in  connection  there- 
with, which  appliance  other  trains  do  not 
have,  and  this  case  illustrates  that  its  oper- 
ation at  times  proves  dangerous  to  persona 
along  the  track. 
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The  evidence  falls  to  show  that  appellee 
assumed  the  risk  or  was  guilty  of  contribu- 
tory negligence  in  being  at  the  place  where 
>8he  was  Injured.  The  path  along  which  she 
was  walking  was  far  enough  away  that 
trains  could  pass  her  In  safety.  She  did  not 
see  the  cable,  and  was  not  familiar  with  the 
manner  of  its  operation.  She  saw  the  en- 
gine moving  In  an  opposite  direction,  and 
the  facts  show  she  was  using  care  and  cau- 
tion in  her  movements,  unless  the  mere  fact 
of  her  walking  along  at  that  point  on  the 
company's  right  of  way  can  be  said  to  be 
negligence  per  se,  and  this  cannot  be  done. 

There  was  no  error  in  refusing  appellant's 
requested  charge  on  the  principle  of  "safe 
and  dangerous"  way,  as  the  facts  did  not 
call  for  such  a  charge,  but  the  court  gave  a 
charge  on  this  question  requested  by  appel- 
lant. Where  two  charges  on  the  same  sub- 
ject are  requested  and  one  Is  given  by  the 
court,  no  error  is  committed  by  refusing  the 
other. 

All  the  other  assignments  of  error  have 
been  considered,  but,  finding  no  error,  the 
same  are  overruled. 

The  judgment  is  affirmed. 

On  Rehearing. 

At  the  request  of  appellant,  we  find  the 
followiug  facts:  "That  at  the  time  of  the 
accident  to  plaintiff  there  was  in  force  In 
the  city  of  Dallas  an  ordinance  in  which  it 
was  provided  that  'it  shall  be  unlawful  for 
any  one  in  the  city  to  trespass  upon,  inter- 
fere with,  or  use  the  property  of  another 
person  or  of  a  corporation,  without  the  con- 
sent of  the  owner,'  and  that  'any  person  vio- 
lating the  provisions  hereof  shall  be  fined 
in  any  sum  not  exceeding  $100.' " 


DOYLE  V.  SCOTT  et  al. 

(Court  of  Civil  Appeals   of  Texas.     Jan.   28, 
1911.) 

1.  LiANDLOBD  Airn  Tenant  (J  80*)— Subten- 
ant—Notice. 

A  subtenant  is  chargeable  with  knowledge 
of  the  terms  of  the  lessee  s  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,   Cent.  Dig.   |i  254-257;    Dec.   Dig.  8 

2.  Landlobd  and  Tenant  (8  80*)— Sdbles- 
SEEs— Bbeach  of  Conditions  of  Lease. 

A  lessor  may  for  any  breach  of  conditions 

of  the  lease  evict  the  lessee  and  bis  subtenant. 

[Ed.  Mote.— For  other  cases,  see  Landlord  and 

Tenant,   Cent.  Dig.  8f  254-257;    Dec.   Dig.   8 

80.*] 

3.  Landlobd  and  Tenant  (8  80*)— Subten- 
ant—Rights  Acquired. 

A  subtenant  of  a  lessee  in  a  lease  permit- 
ting subletting  may  not  on  the  termination  of 
the  lease  for  the  insolvency  of  the  lessee  assert 
any  rights  against  the  lessor;  the  consent  to 
subletting  merely  waiving  the  lessor's  right  to 
object  to  the  subletting. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  8  80.*] 


Appeal  from  District  Court,  Tarrant  Coun- 
ty; Jas.  W.  Swayne,  Judge. 

Action  by  W.  J.  Doyle  against  Wbifieltl 
Scott  and  another.  From  a  judgment  for  de- 
fendants, plaintlfT  appeals.    Affirmed. 

Lattlmore,  Cummlngs,  Doyle  &  Bouldin,  for 
appellant  Stephens  &  Miller  and  Caiipsi, 
Cantey,  Hanger  &  Short,  for  appellees. 

SPEER,  J.  The  appellant,  a  subtenant  of 
a  certain  room  or  place  in  the  Worth  Hotel 
building  In  Ft  Worth,  in  which  be  is  oiiemt- 
lug  a  saloon,  sought  an  injunction  again-st 
Wlnfleld  Scott  and  another  to  restrain  them 
from  engaging  In  the  sale  of  intoxicating  liq- 
uors at  another  place  in  said  building  and 
otherwise  from  breaching  the  terms  of  com- 
plainant's lease  from  the  Worth  Hotel  Com- 
pany, the  original  tenants  under  whom  com- 
plainant holds.  After  the  execution  of  the 
Idhse  by  the  Worth  Hotel  Company  to  com- 
plainant, the  resix>ndent  Scott  who  was  tbe 
owner  of  the  building,  also  became  the  own- 
er of  the  Worth  Hotel  Company's  lease  by 
reason  of  the  insolvency  of  that  company,  the 
appointment  of  a  receiver,  and  the  sale  of 
its  property.  The  district  judge  refused  tbe 
injunction,  and  the  complainant  lias  ap- 
pealed. 

We  find  it  unnecessary  in  the  view  we 
take  of  the  case  to  enter  into  a  consideration 
of  the  terms  of  the  sublease  whereby  tbe 
Worth  Hotel  Company  sublet  to  appellant  a 
portion  of  the  Worth  Hotel  property,  since 
by  tbe  termination  of  the  lease  by  which  the 
company  itself  held  appellant  as  snbtenanc 
thereunder  Is  In  no  position  to  assert  any 
right  whatever  as  against  the  original  lessor. 
It  is  true  In  the  original  lease  it  was  e.\- 
pressly  stated  that  the  premises  or  any  part 
thereof  might  be  sublet  But  this  would  not 
have  the  effect  of  making  the  subtenant  li- 
able to  the  original  lessor  on  the  lessee's 
covenants,  nor  the  original  lessor  liable  to 
tbe  subtenant  on  the  tenant's  covenants. 
There  is  no  privity  of  contract  whatever  be- 
tween the  original  lessor  and  the  subtenant: 
the  consent  to  a  subletting  merely  having  the 
effect  to  waive  the  right  of  the  original  lessor 
to  object  to  tbe  subletting.  It  Is  well  aettle<l 
that  a  subtenant  is  chargeable  with  knowledge 
of  the  terms  of  the  lessee's  lease.  Forrest  v. 
Durneli,  86  Tex.  047,  26  S.  W.  481;  M.,  K.  Ac 
T.  By.  of  Texas  v.  Keahy,  37  Tex.  Civ.  App. 
330,  83  S.  W.  1102;  Peer  v.  Wadsworth,  CT 
N.  J.  Eq.  Idl,  58  Atl.  379.  For  any  breach 
therefore  of  the  conditions  of  the  original 
lease  the  lessor  is  entitled  to  evict,  not  only 
his  lessee,  but  the  subtenant  as  well.  Peer  v. 
Wadsworth,  supra;  Geer  v.  Boston  Little  Cir- 
cle Zinc  Co.,  12G  Mo.  App.  173,  108  S.  W.  151: 
1  Woods,  Landlord  and  Tenant  (2d  Ed.)  {  SS; 
1  Taylor's  landlord  and  Tenant  (8th  Ed.)  ( 
100.  Appellee  has  cited  some  authorities  to 
the  effect  that  a  surrender  of  the  lease  by 
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the  tenant  wJll  not  have  the  effect  of  termin- 
ating a  sublease  entered  Into  with  the  con- 
sent of  the  landlord.  This  is  true,  but  for 
the  very  excellent  reason  that  a  surrender 
between  the  lessee  and  landlord  is  essentially 
a  new  contract  (made  with  notice  of  the 
rights  of  the  subtenant),  and  not  a  termina- 
tion of  the  original  lease  for  breach  of  its 
terms.  There  Is  no  conflict  in  this  holding 
and  those  of  the  authorities  above  cited,  for 
all  proceed  upon  the  binding  force  of  the 
temiB  of  the  original  lease  as  to  all  parties 
having  notice.  The  termination  of  the  Worth 
Hotel  Company's  lease  having  put  an  end  to 
appellant's  rights  which  are  necessarily  as- 
serted thereunder,  we  find  it  unnecessary  to 
discuss  any  other  question  In  the  case,  unless 
possibly  It  is  that  of  an  implied  lease  by  ap- 
pellee to  appellant  after  the  termination  of 
the  Worth  Hotel  Company's  lease.  Bnt  the 
trial  judge's  refusal  of  the  writ  of  course 
Implies  a  finding  against  appellant  on  this 
issue,  and  the  evidence  is  such  as  to  justify 
that  finding. 

We  find  no  error  in  the  judgment,  and  it  is 
affirmed. 


DOYLE  V.  SCOTT  et  al. 

(Court   of  Civil   Appeals   of  Texas.     Jan.   28, 
1911.) 

J.  Intoxicating  Liqttobs  (8  261*)— Injunc- 
tion—Gboundb. 

The  court  at  the  suit  of  a  private  citizen 
and  taxpayer  will  not  enjoin  one  from  maintain- 
ing a  saloon  without  first  applyin);  for  a  license 
in  the  manner  required  by  Acts  31st  Leg.  e.  17, 
if  7,  9,  where  be  has  a  license  which  is  duly 
posted  as  required  by  law. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  J  401;   Dec.  Dig.  g  261.*] 

2.  Appeal  and  Ebbob  (S  1009*)— E!videncb— 
Review. 

The  court  on  appeal  from  an  order  refus- 
ing an  injunction  must  accept  as  true  the  tes- 
timony of  a  party  in  whose  favor  the  trial  court 
found. 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3970-3978;  Dec.  Dig.  § 
1009.*] 

3.  Intoxicating  Liquors  (|  64*)— Licenses— 
"Intebested  in  Business." 

An  owner  of  property  who  leases  it  for  a 
saloon  for  a  specified  sum  per  month,  and  a 
part  of  the  profits  of  the  business,  is  not  inter- 
ested in  the  business  within  Acts  Slst  Leg.  c, 
17.  i  9,  requiring  each  person  desiring  a  liquor 
license  to  state  bis  name  in  the  application, 
and  to  swear  that  no  other  person  is  interested 
in  the  business  J  the  word  "interested"  mean- 
ing an  Interest  m  the  business  itself. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  64;    Dec.  Dig.  {  64.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3710;    vol.  8,  pp.  7691,  7692.] 

4.  Intoxicating  Liqcobs  (t  115*)— Saloons 
— "Open  House." 

Under  Acts  Slst  Leg.  c.  17,  i  1.5,  defining 
an  "open  house"  as  one  in  which  no  screens  ob- 
structing the  view  through  the  place  of  en- 
trance into  such  house  are  used,  a  saloon  con- 
ducted in  a  wing  of  the  entrance  lobby  of  a 


hotel  in  plain  view  of  the  entrance  thereto  is 
conducted  in  an  "open  house." 

[EM.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  125;   Dec.  Dig.  {  115.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4987.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;   R.  H.  Buck,  Judge. 

Action  by  W.  J.  Doyle  against  Wlnfleld 
Scott  and  another.  From  an  order  refus- 
ing an  injunction,  plaintiff  appeals.  Af- 
firmed. 

Lattimore,  Cnmmlngs,  Doyle  &  Bouldin, 
for  appellant.  Stephens  &  Miller  and  Capps, 
Cantey,  Hanger  &  Short,  for  appellees. 

CONNER,  C.  J.  This  Is  an  appeal  from  an 
order  of  the  judge  of  the  Forty-Eighth  ju- 
dicial district  refusing  an  injunction.  Ap- 
pellant sues  as  "a  private  citizen  and  prop- 
erty taxpayer  of  the  city  of  Ft  Worth,  Tar- 
rant county.  Tex.,"  and  alleges:  That  F.  H, 
Barfield  and  Winfteld  Scott  "are  now  engag- 
ed in  selling  spirituous,  vinous,  and  malt  liq- 
uors at  retail,  and  pursuing  the  occupation 
of  retail  liquor  dealers,  in  the  southern  part 
of  the  lobby  of  the  Worth  Hotel  in  Ft. 
Worth,  Tarrant  county,  without  first  apply- 
ing for  and  obtaining  a  permit  from  the 
Comptroller  of  the  state  of  Texas  to  engage 
in  the  business  of  selling  spirituous,  vinous, 
and  malt  liquors  at  retail  in  said  place,  aud 
without  first  applying  for  a  license  to  sell 
spirituous,  vinous,  and  malt  liquors  at  retail 
at  said  place  to  the  county  judge  of  Tarrant 
county,  Tex.,  for  license  to  engage  in  said 
business  at  said  place,  and  that  the  said 
Winfleld  Scott  and  F.  H.  Barfield  are  pursu- 
ing the  occupation  of  retail  liquor  dealers, 
and  are  selling  spirituous,  vinous,  and  malt 
liquors  at  retail  in  the  south  part  of  the 
lobby  of  the  Worth  Hotel  without  first  ob- 
taining a  license,  as  required  by  law,  and 
without  first  making  a  bond,  as  required  by 
law,  and  without  first  posting  up  retail  liq- 
uor dealers'  license  in  said  place  of  business 
as  required  by  law.  That  said  place  of  busi- 
ness is  not  an  open  house  such  as  the  statute 
requires  the  place  of  business  of  a  retail  deal- 
er to  l>e,  and  the  bar  of  said  place  of  busi- 
ness is  not  in  view  of  the  streets  and  alleys 
of  the  city  of  Ft  Worth,  and  the  defendant 
Winfleld  Scott  and  the  defendant  F.  H.  Bar- 
field  are  not  authorized  under  the  laws  of 
Texas  to  engage  in  the  selling  of  spirituous, 
vinous,  and  malt  liquors  at  said  place,  and 
are  not  authorized  to  pursue  the  business  of 
retail  liquor  dealers  at  said  place."  When 
the  petition  was  presented,  it  was  ordcrc<I 
filed  and  notices  to  issue  to  the  defendants 
to  appear  at  a  date  named  to  show  cause 
why  the  injunction  should  not  Issue.  At  the 
time  fixed,  however,  the  writ  was  refused 
after  a  bearing  of  the  evidence  offered  by 
the  respective  parties. 

Regardless  of  technical  questions  not  in- 
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ToMng  the  merits,  the  evidence  Is  such  as 
requires  as  to  support  the  court's  order.  It 
Is  clear  from  the  testimony  of  Barfleld  that 
at  the  time  of  the  trial  he  bad  due  license  to 
engage  In  the  business  of  a  retail  liquor  deal- 
er in  the  place  designated  In  the  petition,  and 
that  the  same  was  duly  posted  as  required 
by  law.  The  fact,  therefore,  that  Barfleld 
in  his  original  effort  to  secure  license  failed 
'  to  make  application  in  writing,  etc.,  as  re- 
quired by  sections  7  and  9  of  the  act  regu- 
lating the  sale  of  intoxicating  liquors  (Gen. 
Laws  1909,  p.  293),  becomes  immaterial,  in- 
asmuch as  it  Is  a  well-established  rule  re- 
lating to  injunctions  that  where,  as  here, 
"the  relief  sought  Is  purely  preventive,  a 
court  of  equity  will  not  continue -or  perpet- 
uate an  Injunction  after  the  cause  for  which 
it  was  granted  has  been  removed  and  the 
rights  of  the  complainant  are  no  longer  in 
danger."  High  on  Injunctions,  {  41.  As  pre- 
sented to  this  court  but  two  questions  In 
appellant's  favor  seem  to  Justify  discussion. 
The  first  is  whether  the  license  is  Invalid 
because  of  the  relation  of  Winfield  Scott  to 
the  business.  The  license  Is  In  the  name  of 
Barfleld  only,  and  the  law  (section  9,  supra) 
requires  each  person,  where  more  than  one, 
who  desires  to  obtain  a  retail  liquor  dealer's 
license  to  state  his  name  in  the  application 
therefor,  and  to  swear  "that  no  other  per- 
son or  corporation  is  in  any  manner  Inter- 
ested In  or  to  be  interested  in  the  proposed 
business."  Barfleld  testified,  and  this  we 
must  accept  as  true  In  view  of  the  court's 
finding  in  his  favor,  "Mr.  Scott  wanted  $200 
a  month  for  that  space  for  the  purpose  of 
a  bar.  I  told  blm  I  didn't  think  I  could  give 
It  Then  he  says,  'Well,  you  give  me  $150 
then,  and,  after  all  expenses  are  paid,  cut 
the  profit  in  two  with  me.'  I  says,  'Yes;  aft- 
er drawing  $100  a  month  for  myself,  I  will.' 
And  we  agreed  to  that,  and  he  drew  up  a 
lease  for  $150  a  month,  and  Mr.  Scott  is  to 
get,  after  all  expenses  are  paid,  a  half  of  the 
net  proceeds  as  a  further  rental  considera- 
tion. I  am  to  pay  for  the  rent  of  the  prem- 
ises where  that  bar  Is,  $150  a  month,  plus 
half  of  the  net  proceeds,  after  the  expenses 
are  paid,  and  my  $100  a  month  comes  out 
That  Is  the  trade  I  made  vtrlth  Winfield 
Scott  Mr.  Scott  has  no  Interest  whatever 
in  the  goods  I  have,  or  in  the  bar  or  the  fix- 
tures." This  state  of  facts  does  not  consti- 
tute Scott  a  partner  or  "In  any  manner  In- 
terested" In  the  business  within  the  mean- 
ing of  the  law  cited.  The  "interest"  meant 
by  the  law  means  something  more  than  the 
general  interest  every  landlord  has  to  receive 
the  desired  rentals  for  the  use  of  his  prop- 
erty. It  must  mean  some  Interest  in  the  busi- 
ness itself.  A  quotation  from  Parsons  on 
Partnership  may  be  looked  to  In  Illustration. 
He  says:  "Where  the  owner  of  property  leas- 
es it  for  business  purposes,  agreeing  to  re- 
ceive In  return  a  proportion  of  the  profits  of 
the  business,  he  receives  the  amount  merely 
as  rent,  and  Is  not  a  partner  In  the  business. 


So  where  one  party  took  cattle  of  the  other 
party  to  fatten,  and  his  compensation  was 
fixed  at  half  the  net  proceeds  over  the  agreed 
value  of  the  cattle,  this  did  not  create  a 
partnership  between  them.  So  where  an 
owner  of  a  farm  lets  It  on  half  profits,  the 
landlord  and  tenant  certainly  are  not  imrt- 
ners;  for,  if  we  suppose  the  tenant  should 
go  into  great  expense  for  some  new  mode 
of  cultivation,  and  become  insolvent  no  one 
would  think  of  calling  on  the  landlord  aa  li- 
able on  the  tenant's  contracts.  So,  In  the 
very  common  case  of  shipments  on  half 
profits,  it  is  never  supposed  that  such  a  ship- 
ment makes  a  partnership  between  the  ship- 
per and  shipowner;  and  the  same 'principle 
has  been  applied  where  one  advanced  money 
to  buy  goods,  and  consigned  them,  to  be  re- 
paid out  of  the  goods,  and  to  have  a  part  of 
the  net  profits."  See,  also,  to  like  effect  T. 
&  P.  Ry.  V.  Smissen,  81  Tex.  Civ.  App.  549, 
73  S.  W.  42,  and  cases  cited. 

The  remaining  question  Is  whether  the 
house  is  an  "open"  one  within  the  meaning 
of  the  act  cited.  It  is  thus  defined  In  the 
law  Itself  (section  15):  "An  open  boose  in 
the  meaning  of  this  chapter  is  one  in  which 
no  screens  or  other  device  is  used  or  placed 
Inside  or  outside  of  such  house  or  place  of 
business  for  the  purpose  of  or  that  will  ob- 
struct the  view  through  the  open  door  or 
place  of  entrance  Into  any  such  bouse  or 
place  where  intoxicating  liquors  are  sold  tc 
be  drunk  on  the  premises."  The  evidence 
tends  to  show  that  the  bar  or  saloon  In  ques- 
tion Is  conducted  in  the  south  wing  of  the  en- 
trance lobby  of  the  Worth  Hotel,  and  Bar- 
field  thus  testified  on  the  subject:  "That  bar 
is  an  open  house.  The  bar  Is  in  plain  view 
of  the  entrance  to  that  bar.  I  have  Uqnor 
cases  there  to  show  It  is  a  bar.  There  Is 
whisky  In  the  liquor  cases,  and  wines  and 
so  on,  and  brandies.  •  •  •  This  bar  can- 
not be  seen  from  the  front  doors  of  the  lobby 
of  the  hotel.  I  don't  believe  It  can  be  seen 
from  the  middle  of  the  lobby  of  the  hoteL 
That  south  wing  of  the  lobby  is  approximate- 
ly 18  feet  wide.  The  screen  that  Is  between 
the  north  end  of  that  bar  and  the  main  wing 
of  the  lobby  I  would  say  is  about  8  or  9  feet 
something  like  that  That  bar  can  be  seen 
from  the  entrance  of  the  bar.  There  is  an 
entrance  to  the  bar.  It  Is  about  7  or  8  feet 
between  the  screen  and  wall  back  east  of  the 
door.  There  Is  a  space  of  7  or  8  feet  be- 
tween the  east  wall  of  that  south  wing  of 
the  lobby  and  this  screen  that  sets  or  stands 
just  north  of  this  bar."  This  evidence  we 
think  at  least  supports  the  conclusion  that 
must  be  attributed  to  the  trial  court  that  the 
saloon  In  question  Is  an  open  one.  The  in- 
hibitions of  the  act  are  against  obstructions 
to  the  view  through  the  place  of  entrance 
where  the  intoxicating  liquors  are  to  be  sold. 
This  does  not  necessarily  mean  that  the  bar 
must  in  all  cases  be  within  view  of  an  out- 
side entrance  to  the  building.  Where,  as 
here,  the  house  Includes  many  rooms,  notb- 
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ing  In  the  act  or  In  the  laws  relating  to  con- 
tracts makes  it  unlawful  for  the  owner  to 
lease  an  Inside  room  for  tbe  purposes  of  a 
saloon,  and,  sbonld  he  do  so,  the  lessee  wonld 
comply  with  the  requirement  under  consider- 
ation by  keeping  the  view  through  the  place 
of  entrance  into  such  inner  room  or  place  nn- 
obstructed. 

We  conclude  that  the  Judgment  must  be 
affirmed. 


FIBST    NAT.    BANK    OF    MEMPHIS    ▼. 

FIRST  NAT.  BANK  OF  CIABENDON.t 

(Coatt  of  Oivll  Appeals  of  Texas.     Dec.  81, 

1910.    Rehearing  Denied  Feb.  11,  lOU.) 

1.  Affeai.  and  Erbob  (S  1086*)  — Pasties — 

DlSMISSAXi— Pbejudice. 

Where,  in  an  action  by  a  collecting  bank 
against  its  corespondent  to  recover  tbe  proceeds 
of  a  remittance  covering  the  collection  of  a 
cbedc,  the  drawer  and  payee  of  the  check  were 
made  parties  defendant,  bnt  defendant  bank 
filed  no  plea  to  recover  over  against  Its  code- 
fendants,  and  the  petition  alleged  facts  suffi- 
cient to  show  a  liability  on  the  part  of  de- 
fendant bank,  it  was  not  prejudiced  by  an 
order  dismissing  the  action  as  to  the  drawer 
and  drawee  of  the  check. 

[Bd.  Note.— For  other  cases,  see  Appeal  trnf 
Error,  Cent  Dig.  <  4073;   Dec.  Dig.  f  1038.*] 

2.  Banks  and  Banking  ({  1^*)  — Coixeo- 

TIONS— MEOinif  OF  Patment. 

In  accordance  with  castom,  a  bank  to 
which  a  check  is  sent  for  collection  in  the  city 
In  which  the  drawee  bank  is  located  may  accept 
the.  drawee's  draft  or  check  in  payment,  and 
is  not  negligent  in  failing  to  demand  payment 
in  money. 

[I!d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  666,  657;  Dec.  Dig.  | 
161.*] 

S.  Appeal  and  Ebbob  (i  1010*}— Pbejttoice 

-Rulings  on  Deitubbeb. 

Defendant  was  not  prejudiced  by  the  over- 
mling  of  exceptions  to  allegations  in  tbe  peti- 
tion tendering  an  issue  which  the  court  did 
not  snbmit  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4106;   Dec.  Dig.  1 1040.*] 

4.  Evidence  ({  205*)— Aduission— Intebbst— 
Telephone  Convkbbation. 

Plaintiff  bank  having  received  a  check  from 
defendant  bank  for  collection  accepted  drafts 
from  the  drawee  bank  in  payment,  and  forward- 
ed its  own  check  to  defendant  in  settiement  of 
the  collection,  but,  the  drawee  bank  having  fail- 
ed before  defendant  received  plaintiff's  check, 
plaintiff's  cashier  telephoned  defendant  of  tbe 
drawee  bank's  insolvency  and  requesting  the  re- 
turn of  plaintiff's  check,  which  defendant's  cash- 
ier promised  to  do.  Held,  that  evidence  of  such 
promise  was  admissible  in  an  action  hy  plain- 
tiff against  defendant  to  recover  tbe  proceeds 
of  plaintiff's  check,  which  defendant  thereafter 
refnsed  to  surrender,  as  an  admission  against 
interest 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  69&-70e;   Dec.  Dig.  {  205.*] 

5.  Evidence  (|  471*)— Opinion— Conclusion 
OF  Witness. 

Where  a  bank  in  failing  condition  paid  a 
check  drawn  on  it  to  the  collecting  bank  by 
drafts  which  were  worthless  and  shortly  there- 
after closed  its  doors,  evidence  of  the  bank's 
manager  that  the  checks  drawn  on  it  would  not 


have  been  paid  In  cash  if  cash  had  been  de- 
manded was  not  objectionable  as  an  opinion  of 
the  witness,  when  offered  in  an  action  by  the 
collecting  bank  to  recover  the  proceeds  of  its  re- 
mittance made  on  the  faith  of  the  worthless 
drafts. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  2149-2151 ;    Dec  Dig.  |  471.*] 

•Appeal  from  District  Court,  Donley  Coun- 
ty; J.  N.  Browning,  Judge. 

Action  by  the  First  National  Bank  of 
Clarendon  against  the  First  National  Bank 
of  Memphis.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Elliott  &  Bryant  and  Gustavus,  Bowman 
&  Jackson,  for  appellant  A.  T.  Oole  and 
Madden,  Trulove  &  lUmbrough,  for  appellee. 

DUNKLIN,  J.  The  First  National  Bank 
of  Clarendon  recovered  a  Judgment  against 
the  First  National  Bank  of  Memphis,  from 
which  the  latter  bank  has  appealed. 
■  The  recovery  was  for  money  remitted  to 
the  Memphis  bank  by  the  plaintiff  bank  in 
satisfaction  of  two  checks  which  the  plain- 
tiff bank  had  undertaken  to  collect,  and 
which  had  been  sent  to  it  for  collection  by 
the  defendant  bank.  The  checks  were  drawn 
by  the  Clarendon  Mercantile  Company  in 
favor  of  the  Mlckle-Burgher  Hardware  Com- 
pany, which  the  latter  company  had  deposit- 
ed with  the  Memphis  bank  for  collection,  and 
which  were  sent  by  that  bank  to  the  plahitiff 
bank  for  the  same  purpose.  Tbe  checlcs  were 
drawn  on  the  Citizens'  Bank  of  Clarendon, 
and  the  drawer  had  money  to  his  credit  with 
the  drawee  sufficient  to  pay  the  checks,  but 
on  the  day  following  the  presentation  of  the 
checks  it  closed  its  doors  on  account  of  In- 
solvency. The  plaintiff  bank  presented  the 
checks  for  payment  on  the  same  day  they 
were  received,  which  was  one  day  prior  to 
the  cessation  of  business  by  the  Citizens' 
Bank,  and  accepted  In  payment  therefor 
drafts  upon  other  banks  given  by  the  Citi- 
zens' Bank,  but  these  drafts  proved  to  be 
worthless  on  account  of  the  insolvency  of 
the  Citizens'  Bank  who  Issued  them.  As 
soon  as  plaintiff  received  those  drafts,  it 
forwarded  to  the  Memphis  bank  its  own 
check  on  the  Ft  Worth  National  Bank;  its 
cashier  believing  at  the  time  that  the  drafts 
so  accepted  would  be  paid.  Before  the  Mem- 
phis bank  received  the  check  drawn  by  the 
plaintiff  bank,  its  cashier  was  notified  over 
the  telephone  of  tbe  insolvency  of  the  Citi- 
zens' Bank  of  Clarendon,  and  promised  to 
return  the  same.  Relying  upon  this  promise, 
the  cashier  of  the  plaintiff  bank  took  no' 
steps  to  recall  its  check  sent  to  the  Memphis 
bank,  and  later  the  Memphis  bank  collected 
the  check,  and,  having  refused  to  refund  the 
amotmt  thereof  to  the  plaintiff,  this  snit 
was  instituted  to  recover  the  amount  so  col- 
lected by  the  Memphis  bank.  The  Clarendon 
Mercantile  Company,  drawer  of  the  check. 
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on  the  Citizens'  Bank  of  Clarendon,  and  tbe 
Mickle-Burgber  Hardware  Company,  the 
payee,  were  made  parties  defendant  with  the 
Memphis  bank,  but  their  demurrer  to  plain- 
tiff's petition  was  sustained,  and  they  were 
dismissed  from  the  snlt  Appellant  assigns 
this  ruling  of  the  court  as  error.  It  had  no 
plea  over  against  its  codefendants,  who  were 
so  dismissed,  but  It  insists  that  it  was  act- 
ing as  tbe  agent  only  for  the  Mickle-Burgher 
Hardware  Company  to  collect  the  check  and 
that  no  liability  could  be  established  against 
it,  unless  the  liability  of  the  drawer  and 
drawee  of  the  check  was  first  fixed.  The  pe- 
tition charged  that  appellant  had  recelTed 
the  mon^  and  the  facts  already  recited  were 
set  out  in  tbe  petition.  We  think  that 
such  allegations  were  sufficient  to  show  lia- 
bility on  the  part  of  the  Memphis  bank,  and, 
if  there  was  error  in  sustaining  the  demur- 
rer urged  by  its  codefendants,  we  are  unable 
to  perceive  how  the  same  could  be  prejudi- 
cial to  appellant 

The  evidence  showed  that,  when  the  plain- 
tiff bank  presented  the  checks  to  the  Citi- 
zens' Bank  of  Clarendon,  the  latter  bank  bad 
money  on  hand  sufficient  to  have  paid  the 
same  in  currency.  The  appellee  alleged  in 
its  petition  a  custom  among  banks  to  ac- 
cept payment  in  drafts  of  checks  received 
by  it  for  collection,  and  evidence  was  intro- 
duced establishing  that  custom,  which  was 
well  known.  As  a  predicate  for  a  verdict  in 
I)lalntlff's  favor,  the  jury  were  instructed 
that  they  must  find  that  plaintiff  exercised 
due  diligence  and  care  in  receiving  the  drafts 
in  payment  of  the  checks  which  they  at- 
tempted to  collect ;  that  in  so  doing  plaintiff 
in  good  faith  believed  that  the  drafts  so  re- 
ceived by  it  would  be  paid;  and,  further, 
that  a  demand  for  cash  on  the  checks  would 
have  been  refused  by  the  Citizens'  Bank. 
Tbe  jury  were  also  instructed  to  return  a 
verdict  in  favor  of  the  defendant  if  they 
believed  that  the  Citizens'  Bank  would  have 
paid  cash  in  satisfaction  of  the  checks,  If  the 
same  had  been  demanded.  Appellant  insists 
that.  In  the  absence  of  an  instruction  from 
it  to  the  contrary,  appellee  bad  no  authority 
to  accept  payment  of  the  checks  in  anything 
but  money,  and  upon  this  question  the  au- 
thorities seem  to  be  in  conflict.  In  National 
Bank  of  Commerce  v.  American  Exchange 
Bank  of  St.  Louis,  151  Mo.  320,  52  S.  W.  265, 
74  Am.  St.  Rep.  527,  the  Supreme  Court  of 
Missouri  holds  that,  when  a  bank  accepts  a 
worthless  check  In  payment  of  a  draft  which 
,  it  undertakes  to  collect.  It  makes  the  check 
so  accepted  its  own,  and  its  liability  is  the 
same  as  if  cash  had  been  received,  and 
that  a  usage  of  banks  to  so  collect  checks  is 
unreasonable.  The  opinion  In  that  case  is 
in  line  with  numerous  authorities  cited  there- 
in. On  the  contrary,  it  is  held  in  many 
<<tate8  that  a  collecting  bank  is  justified  by 
usage  or  custom  in  receiving  as  payment  the 
check  or  draft  of  the  debtor  drawn  on  anoth- 


er bank.  See  5  Oyc.  506,  and  decisions  there 
cited.  The  latter  rale  seems  to  us  supported 
by  better  reasoning  and  more  consistent  with 
equitable  principles  which  should  govern  in 
such  transactions.  It  is  a  matter  of  com- 
mon knowledge  that  the  consideration  receiv- 
ed by  a  collecting  bank  for  such  services  is 
small,  and,  if  a  custom  or  usage  has  grown 
up  among  banks  to  accept  drafts  of  other 
banks  in  Ilea  of  money,  authority  to  collect 
in  accordance  with  custom  and  in  the  exer- 
cise of  due  diligence  should  be  implied.  In 
the  absence  of  some  special  instruction  to 
tbe  contrary.  An  additional  reason  for  the 
application  of  this  rale  la  tbe  case  at  bar 
is  found  in  the  fact  that  under  the  charge  al- 
ready quQted  the  Jury  necessarily  found  that 
the  checks  which  the  plaintiff  bank  under- 
took to  collect  would  not  have  been  collected 
in  money,  if  money  had  been  demanded,  thus 
showing  the  worthlessness  of  the  check  whicb 
the  plaintiff  was  employed  to  collect  5  Cyc. 
511. 

The  court  did  not  submit  the  Usue  present- 
ed  hi  plaintlfTs  petition  of  the  agreement 
over  the  telephone  by  appellant's  cashier  to 
return  the  check  mailed  to  him  by  appellee's 
cashier  to  cover  the  amount  which  appd- 
lee  supposed  would  be  realized  upon  the 
drafts  accepted  by  it  from  the  CitizeuB'  Bank. 
This  is  a  sufilcient  answer  to  the  assignment 
complaining  of  the  action  of  the  court  in 
overruling  the  exceptions  to  the  allegation  of 
those  facts  in  plaintiff's  petition.  Nor  was 
there  error  in  admitting  evidence  of  that 
agreement.  The  testimony  shows  that  the 
conversation  over  the  phone  occurred  before 
the  receipt  of  appellee's  check  by  appellant's 
cashier,  and  at  a  time  when  appellee's  cash- 
ier could  have  stopped  payment  of  it  if  he 
had  so  desired,  and  thus  prevented  appellant 
from  collecting  it  The  agreement  thus  prov- 
en was  certainly  an  admission  against  the 
interest  of  appellant  by  its  duly  authorized 
agent  intrusted  with  the  conduct  of  the  busi- 
ness then  in  hand. 

W.  H.  Cook  controlled  and  managed  the 
business  of  the  Citizens'  Bank,  and  his  tes- 
timony that  the  checks  in  controversy  wonld 
not  have  been  paid  in  cash,  if  cash  had  been 
demanded,  we  think  was  admissible  as 
against  appellant's  objection  that  the  same 
was  the  expression  of  an  opinion  only  of  the 
witness,  as  we  know  of  no  other  method  by 
which  proof  of  that  fact  could  have  been 
made.  In  view  of  our  conclusions  noted 
above,  we  overrule  appellant's  assignment 
complaining  of  the  refusal  of  a  peremptory 
instruction  in  its  favor,  which  it  requested, 
and  also  another  ipstruction,  in  effect  that 
it  was  negligence  as  a  matter  of  law  to  a^ 
cept  payment  of  the  check  in  controversy  In 
anything  except  cash.  We  are  of  the  opin- 
ion, further,  that  the  verdict  of  the  Jury  Is 
sustained  by  the  evidence. 

We  have  found  no  error  in  the  record,  and 
the  judgment  is  afilrmed. 
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CIT7  OF  HASKELL  t.  BARKER,  t 
(Court  of  Civil  Appeals  of  Texas.    Feb.  4, 19U.) 

1.  Municipal  Cobporations  (8  755»)— Tobts 
— CoNTBOL  OF  Sidewalks. 

Sayles'  Ann.  Civ.  St.  1887,  art  SSI,  au- 
tliorizes  the  incorporation  of  any  city  contain- 
ing 1,000  inhabitants  or  over,  and  article  419 
declares  that  such  a  city  shall  have  exclu- 
sive control  over  its  streets.  Article  579  relates 
to  towns  or  villages  containing  more  than  500 
and  less  than  10.000  inhabitants,  and  article  594 
provides  that  the  board  of  aldermen  of  such 
towns  shall  have  exclusive  control  over  the 
streets,  within  the  corporate  limits.  Held  that, 
whether  a  city  was  incorporated  under  article 
381  or  article  579  it  would  have  control  over 
sidewallcs  within  its  limits,  and  would  l>e  liable 
for  negligence  with  respect  thereto. 

[E3d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1587-1590;  Dec 
Dig.  i  755.*] 

2.  Municipal  Cobporations  (8  822*)— Tobts 
— NoTiCK  OF  Defects  in  Sidewalk. 

In  an  action  against  a  city  for  injuries 
from  a  defective  sidewalk,  the  court  instructed 
that  what  facts  would  be  sufficient,  to  constitute 
notice  to  the  city  is  a  question  for  the  jury, 
and  unless  the  city  through  some  one  of  its  offi- 
cers bad  notice,  either  actual  or  constructive, 
of  the  defective  sidewalk,  then  the  city  was  en- 
titled to  a  verdict.  Beld,  that  the  instruction 
was  erroneous,  as  it  stated  in  effect  that  no- 
tice to  an  officer  of  the  city  who  has  no  author- 
ity over  the  streets  and  sidewalks  would  be  no- 
tice to  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1758-1782;  Dec. 
Dig.  i  822.*i 

Appeal  from  District  Court,  Haskell  Coun- 
ty ;  C.  C.  HIgglns,  Judge. 

Action  by  F.  E.  Barker  against  tbe  City 
of  Haskell  Judgment  for  plaintlfr,  and  de- 
fendant appeals.     Reversed  and  remanded. 

Clyde  F.  Elkins  and  H.  O.  McConnell,  for 
appellant    Helton  &  Murcblson,  for  appellee. 

SPEER,  J.  This  action  was  Instituted  by 
F.  B.  Barker  against  the  city  of  Haskell  to 
recover  damages  for  Injuries  received  by 
him  on  account  of  having  stepped  into  a  bole 
1q  a  defective  sidewalk  in  said  city.  There 
was  a  verdict  and  Judgment  for  the  plaintiff 
In  the  sum  of  $275  and  the  defendant  has  ap- 
pealed. 

Two  or  three  charges  are  complained  of  be- 
cause of  an  instruction  that  the  defendant 
city  had  control  of  the  sidewalks  within  Its 
corporate  limits,  and  would  be  liable  for  its 
negligence  with  respect  thereto.  It  is  sug- 
gested by  appellant  that  since  the  evidence 
falls  to  show  whether  appellant  city  was  in- 
corporated under  article  381,  Sayles'  Ann. 
Civ.  St  Tex.  1897,  authorizing  the  incorpora- 
tion of  any  city,  town,  or  village  containing 
1,000  inhabitants  or  over,  or  under  article 
579  (Id.)  relative  to  towns  or  villages  con- 
taining more  than  600  and  less  than  10,000 
Inhabitants,  the  authority  of  the  city  over 
its  sidewalks  Is  not  so  certain  under  the  law 
as  to  authorize  the  charges  referred  to.  As 
we  view  tbe  law,  however,  it  is  immaterial 


whether  appellant  was  incorporated  under 
tbe  one  or  the  other  article.  If  under  the 
article  first  cited,  then  article  419  declares 
that  such  city  shall  "have  the  exclusive  con- 
trol and  power  over  the  streets,  alleys,  and 
public  grounds  and  highways  of  the  city," 
etc.  If  under  the  latter  article,  then  it  is 
prescribed  (article  694):  "Tbe  board  of  al- 
dermen shall  have  and  exercise  exclusive  con- 
trol over  the  streets,  alleys  and  other  public 
places  within  the  corporate  limits,"  etc.  It 
may  be  that  towns  and  cities  incorporated 
under  article  381  have  broader  powers  with 
reference  to  the  sidewalks  (see  article  426) 
than  have  towns  or  villages  incorporated  un- 
der the  towns  and  villages  chapter,  but  we 
think  in  all  cases  the  corporation  has  the  ex- 
clusive control  of  the  streets  which  would  in- 
clude the  sidewalks  and  where  it  has  assum- 
ed to  exercise  such  control,  as  Is  abundantly 
shown  here,  would  be  liable  for  its  negligence 
resulting  in  injury  to  another. 

The  remaining  assignment  is  that  the  court 
erred  in  the  following  Instruction:  "What 
facts  would  be  sufficient  to  constitute  notice 
upon  the  part  of  the  officers  of  the  city  is 
a  question  for  the  Jury  to  pass  upon  from  all 
the  facts  and  circumstances  in  evidence,  and 
unless  you  believe  from  the  evidence  iu^his 
case  that  the  city  through  some  one  of  its 
officers  had  notice  either  actual  or  construc- 
tive of  the  defective  sidewalk  in  question,  if 
you  believe  it  was  defective,  then  the  city  is 
entitled  to  a  verdict  for  the  defendant." 
The  proposition  in  effect  Is  that  notice  to  an 
officer  of  the  city  who  has  no  authority  over 
the  streets  and  sidewallcs  would  not  be  such 
notice  as  to  make  the  city  liable  for  such 
officer's  negligence.  This  Is  correct  It  is  not 
every  officer  of  a  city  whose  Icnowledge  would 
be  chargeable  to  the  city,  and  tbe  pluin  effect 
of  the  charge  is  to  authorize  a  verdict  for  tbe 
plaintiff  if  any  officer  of  tbe  city  had  notice 
or  was  chargeable  with  notice  of  the  condi- 
tion of  the  sidewalk.  City  of  Dallas  v.  Mey- 
ers, 55  S.  W.  742. 

For  tbe  error  contained  in  this  charge,  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed for  another  trial. 


BOTTOM  et  al.  v.  TINSLBT  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  4, 1911. 

Rehearing  Denied  Feb.  25,  1911.) 

1.  Religious  Societies  (I  25*)— Division— 
Contbacts  —  Specific  Pebfobmance— 
Pleading. 

A  petition  alleging  that,  as  a  result  of  the 
action  of  a  minority  of  the  members  of  a 
cliurch  in  sending  messengers  to  a  county  asso- 
ciation which  had  a  different  method  of  gov- 
ernment and  mission  work  from  the  association 
to  which  the  'messengers  had  formerly  l>een 
sent,  there  grew  up  two  factions  alleged  to  be 
the  parties  to  the  contract  sought  to  be  specific- 
ally enforced  for  the  sale  of  the  interest  of  de- 
fendant faction  to  tbe  plaintiff  faction;  that 
the    contract    was    effected    through    the    voi- 
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vntary  action  of  a  majority  of  both  factions; 
that  it  was  agreed  that  the  faction  buying  the 
property  should  be  members  of  the  church;  and 
that  the  members  of  the  selling  faction  should 
take  letters  and  retire  from  the  church ;  and 
that  the  defendant  faction  hold  possession  of  the 
property  to  the  exclusion  of  the  use  thereof  by 
plafntiffiB  as  a  place  of  worship,  and  seeking 
specific  performance  of  the  contract  of  sale, 
and  an  injunction  against  interference  with 
l^aintiUs'  right  to  use  the  cbuFcb  property — is 
sufScient,  at  least  aa  against  a  general  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  §  25.*] 

2.  Religious  Societies  (§  23*)— Pbopebtt— 
Division  of  Society. 

It  is  not  essential  to  the  validity  of  a  con- 
tract between  two  factions  of  a  church  for  the 
sale  of  the  church  property  by  one  faction  to 
the  other  that  the  contract  be  authorized  or 
actually  entered  into  by  a  majority-  of  all  the 
members,  where  open  conferences  were  held, 
there  was  no  concealment,  and  no  member  was 
prevented  from  attending  such  conferences  or 
otherwise  denied  participation  therein. 

[Ed.  Note. — For  other  cases,  see  Beligioos 
Societies,  Dec.  Dig.  §  23.*] 

3.  Religious  Societies  (|  26*)  —  Specific 
Pebfobmancb  —  Pleadino  —  Special  De- 
fenses. 

In  an  action  to  enforce  specifically  a  con- 
tract by  defendant  faction  of  a  church  to  sell 
its  interest  in  the  church  property  to  the  plain- 
tiff faction,  a  special  answer  stating  that  at  the 
conference  when  the  committee  was  appointed 
looking  to  a  sale  of  the  property  there  were 
only  35  members  present  wnile  there  were  more 
than  200  members  in  the  church,  that,  when 
the  committee  made  its  report  in  favor  of  a 
sale,  the  conference  adjourned  to  meet  the  next 
day  because  no  deed  had  been  written,  the  par- 
ties having  failed  to  agree  as  to  whom  the  aeed 
should  be  made,  and  action  was  deferred  to  an- 
other conference  at  which  there  was  a  full  at- 
tendance of  the  membership,  and,  after  a  thor- 
ough consideration,  a  motion  was  adopted  to 
rescind  the  act  of  the  previous  conference  pro- 
viding for  a  division  of  the  proi>erty  and  sale, 
and  the  sale  waa  set  aside,  was  sufficient  to 
state  a  defense. 

[Ed.  Note.— For  other  cases,  see  Religious 
Societies,  Dec.  Dig.  §  25.*] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Action  by  J.  H.  Tlnsley  and  others.  In  their 
own  behalf  and  as  deacons  of  the  Missionary 
Baptist  Church  of  Abbott,  Tex.,  against  C. 
Bottom  and  others.  From  a  judgment  for 
plaintiffs,  defendants  appeal.  Reversed  and 
remanded. 

Ivy,  Hill  &  Greenwood,  for  appellants. 
Morrow  &  Smithdeal,  for  appellees. 

TALBOT,  J.  This  is  an  action  brought  by 
the  appellees,  suing  in  their  own  behalf,  and 
in  their  capacity  as  deacons  of  the  Mission- 
ary Baptist  Church  of  Abbott,  Tex.,  against 
the  appellants  for  specific  performance  of  an 
alleged  contract  to  convey  to  appellees  the 
church  house  and  lot  of  said  church  describ- 
ed in  plaintiffs'  petition.  It  is  alleged,  in 
substance,  that  all  parties  reside  in  Hill 
county,  Tex.;  that  plaintiffs  and  defendants 
are  members  of  said  church,  and  that  said 
church  is  a   voluntary  association  or  reli- 


gions society,  and  that  appellees  are  succes- 
sors to  the  original  deacons  of  said  church ; 
that  the  government  of  said  church  was  and 
is  by  a  majority  of  its  members,  and  its  busi- 
ness transacted  at  conferences  held  at  stated 
times,  and  that  its  government  was  in  keep- 
ing with  all  Missionary  Baptist  dburcbes 
throughout  the  country  ;  that  said  church  for 
many  years  had  afllllated  with  and  sent  its 
messengers  to  the  HiUsboro  Baptist  Associa- 
tion meeting  at  HiUsboro,  but  that  in  1908 
said  church  was  aflSliated  with  and  its  mes- 
sengers sent  to  the  Hill  County  Baptist  As- 
sociation by  the  action  of  a  minority  of  its 
members,  and  that  the  Hill  County  Associa- 
tion had  a  different  method  of  government 
and  of  missionary  work  from  the  Hiilsboro 
Association  and  from  said  church,  and  that 
as  a  result  of  the  differences  growing  out  of 
those  matters  there  grew  up  two  factions  in 
the  church,  and  that  these  conditions  finally 
resulted  in  a  conference  of  the  church  on 
February  6,  1909,  composed  of  both  factions, 
at  which  a  committee  was  appointed  com- 
posed of  six  members,  three  from  each  fac- 
tion, one  known  as  the  "General  Convention 
Party,"  to  which  appellants  belonged,  and 
the  other  known  as  the  "Baptist  Missionary 
Association  Party,"  to  which  appellees  be- 
longed; that  at  said  conference  by  resoln- 
tion  adopted  G.  Bottom,  Ford  Marshall,  and 
John  B.  Adams,  as  representatives  of  the 
General  Convention  side,  and  R.  h.  Dawsou, 
P.  H.  Davidson,  and  J'.  R.  Tinsley,  as  repre- 
sentatives of  the  Baptist  Missionary  Asso- 
ciation side,  were  appointed  and  Instructed 
to  place  a  value  on  the  church  property,  and 
that  the  party  who  set  the  price  should  make 
a  proposition  to  give  or  take — that  Is,  to  sell 
or  buy  a  one-half  interest  at  the  price  named 
— that  said  resolution  further  provided  that 
those  buying  should  remain  in  the  house  and 
the  others  take  letters  and  go  out ;  that  aft- 
erwards the  committee  held  a  meeting,  and 
that  the  committee  men  belonging  to  the 
Baptist  Missionary  Association  side  set  a 
price  of  $1,400  on  the  property,  propodng  to 
give  $700  for  the  one-half  interest  of  the  op- 
posite party,  and  that  the  General  Conven- 
tion side  of  the  committee  agreed  to  take  the 
$700  for  the  interest  of  the  party  that  they 
represented ;  that  afterwards,  on  March  6th, 
at  a  regular  conference  of  the  church,  the 
said  proceedings  of  said  committee  were  re- 
ported In  writing  and  the  same  approved  and 
adopted,  and  the  deacons  of  said  church  ad- 
hering to  the  General  Convention  side  were 
directed  by  said  conference  to  make  a  con- 
veyance of  said  property  and  deliver  posses- 
sion of  the  same  to  plaintiffs  J.  R.  Tlnsley 
and  J.  T.  Bobbitt,  the  deacons  of  said  church 
adhering  to  the  said  Baptist  Missionary  As- 
sociation side,  and  that  all  of  said  matters 
were  spread  upon  the  minutes  of  the  chnrdi 
in  writing;  that  afterwards  the  plalntHTs, 
for  the  purpose  of  carrying  into  effect  said 


•For  other  cams  see  same  topic  and  aectlon  NUMBER  In  Dec.  Dig.  ft  Am.  Dlg«Ker  No.  Series  &  Rep'r  Indexea 


Digitized  by 


Google 


TocO 


BOTTOM  T.  TINSLET 


836 


agreement,  tendered  the  said  $700  to  the  de- 
fendants ;  and  that  defendants  have  refused 
to  make  said  conveyance. 

It  la  further  alleged  that  the  plaintiffs  up- 
on the  faith  of  said  agreement  have  secured 
the  said  sum  of  $700  by  subscription,  and 
have  procured  the  services  of  a  minister, 
and  have  prepared  to  continue  the  church 
organization  for  religious  purposes  at  Abbott, 
Tex.;  that  the  defendants,  in  violation  of 
their  agreement  and  in  disobedience  to  the 
orders  of  the  church  conference,  are  retain- 
ing the  possession  of  said  church  property,  to 
the  exclusion  of  the  use  thereof  by  the  plain- 
tiffs as  a  place  of  worship,  and  have  and  are 
preventing  the  plaintiffs  from  the  use  of  the 
same  for  religious  puriwses  and  for  Sunday 
school  purposes;  and  that,  by  reason  there- 
of, the  plaintiffs  are  without  a  place  of  wor- 
ship and  the  other  members  of  said  church 
adhering  to  the  said  Baptist  Missionary  As- 
sociation side  thereof,  constituting  as  plain- 
tiffs believe  a  majority  of  all  of  the  members 
of  said  church,  are  without  a  place  of  wor- 
ship, etc.  The  prayer  of  the  petition  is  that 
spedflc  performance  of  the  contract  alleged 
be  decreed;  that  an  Injunction,  restraining 
the  defendants  from  further  interfering  with 
the  plaintiffs'  use  of  said  church  house  and 
property  and  requiring  defendants  to  desist 
from  using  the  same,  be  Issued;  and  that 
they  have  such  relief  in  law  or  equity  to 
which  they  may  be  entitled. 

The  defendants  answered  (1)  by  general  ex- 
ception; (2)  by  special  exception  to  the  ef- 
fect that  plaintiffs'  petition  wholly  failed  to 
allege  such  facts  as  would  give  the  court 
Jurisdiction  over  the  subject-matter,  that  it 
appeared  that  the  suit  was  based  upon  a 
church  controversy,  and  the  petition  failed 
to  disclose  such  facts  as  would  Invoke  the 
Jurisdiction  and  authority  of, the  court;  (3) 
a  general  denial;  and  (4)  specially,  in  sub- 
stance, that  about  three  years  before  this 
suit  was  filed  there  was  organized  in  Hill 
county  a  Baptist  Association  known  as  the 
Hill  County  Association,  which  meets  an- 
nually and  is  made  up  of  messengers  elected 
and  sent  by-  various  Baptist  churches ;  that 
each  of  said  churches  and  the  Abbott  Bap- 
tist Church  has  a  congregational  form  of 
church  government,  in  which  each  member 
has  a  right  to  vote;  that  the  Abbott  Baptist 
Church  did  send  its  messengers  to  said  as- 
sociation, and  that  such  action  was  regular, 
and  that  no  opposition  was  expressed  at  the 
time;  that  the  Hill  County  Association  did 
not  have  a  different  form  of  gpvemment 
from  other  associations,  nor  a  different  way 
of  dealing  with  the  Mission  question  from 
said  church.  It  was  alleged  that  no  associ- 
ation or  convention  has  anything  to  do  with 
reference  to  the  government  of  the  church, 
having  no  Jurisdiction  or  supervision  over 
a  Baptist  church;  that  plaintiffs  and  a  small 
minority  of  the  church  acting  with  them  be- 
came BO  dissatisfied  because  the  church  had 
sent  Its  messengers  to  the  Hill  County  As- 


sociation that  they  entered  Into  open  rebellion 
against  the  church  and  held  a  factional  meet- 
ing, and  pretended  to  elect  a  pastor,  not- 
withstanding the  fact  that  at  that  very  time 
the  church  had  a  regular  pastor,  who  had 
been  serving  it  for  a  long  tima 

It  was  further  alleged  that  at  the  confer- 
ence when  the  committee  was  appointed  look- 
ing to  the  sale  of  said  property  there  were 
only  3S  members  present,  and  that  at  said 
time  and  now  there  were,  and  now  are,  more 
than  200  members  in  said  church,  that  the 
committee  made  its  report  on  March  6th  in 
favor  of  a  sale,  and  that  the  conference  ad- 
journed to  meet  next  day,  because  no  deed 
had  been  written,  the  respective  parties  hav- 
ing faUed  to  agree  as  to  whom  the  deed 
should  be  made,  and  that  as  a  matter  of 
fact  no  agreement  was  ever  reached  as  to 
whom  said  deed  should  be  made,  and  action 
in  regard  thereto  was  deferred  to  the  next 
conference,  which  met  on  April  3d;  that  in 
the  meantlihe  it  became  widely  known  among 
all  the  members  of  the  church  that  a  move 
was  on  foot 'to  sell  the  property,  and  divide 
the  membership,  and  that,  when  this  be- 
came known,  sentiment  rapidly  developed 
against  such  division,  and  that  as  a  result 
there  was  a  full  attendance  of  the  member- 
ship at  said  last  conference,  and  that,  after 
a  thorough  consideration  of  the  entire  mat- 
ter, a  motion  was  made  by  B.  L.  Dawson, 
who  theretofore  had  belonged  to  plaintiffs' 
faction,  to  rescind  the  act  of  the  previous 
conference  providing  for  a  division  of  the 
property  and  sale,  and  hold  the  same  for 
naught,  and  to  set  such  former  action  aside; 
that  55  members  voted  for  the  motion  to  re- 
scind and  only  20  against  it ;  that  this  was 
the  official  action  of  the  church  at  a  large 
and  representative  meeting  after  the  matter 
was  thoroughly  considered;  that  plaintiffs 
themselves  participated  in  said  meeting  and 
are  bound  by  it,  and  are  estopped  from  at- 
tacking same ;  that  the  church,  having  a  con- 
gregational form  of  church  government,  bad 
the  right  by  and  under  its  organic  construc- 
tion, government,  and  policy  to  change,  modi- 
fy, order,  or  set  aside  at  a  subsequent  meet- 
ing Its  own  action  of  a  iJrevIous  meeting  on 
the  same  subject;  that  the  overwhelming 
majority  of  the  members  are  opposed  to  a 
sale  and  division,  and  that  it  is  for  the  best 
interest  of  the  church,  now, and  hereafter, 
that  such  division  do  not  occur;  that  already 
a  large  number  of  the  minority  faction  have 
reconsidered  their  course,  and  are  convinced 
that  there  should  be  no  division.  It  was  al- 
so alleged  that  the  committee  was  without 
authority  to  sell,  because  the  church  and  a 
majority  of  its  members  are  opposed  to  a 
sale,  and  w^e  so  opposed  at  the  time  the 
committee  was  appointed  and  at  the  time 
the  act  of  rescission  occurred,  and  that  the 
committee  could  not  bind  the  church  nor  af- 
fect the  rights  of  the  members  to  the  use 
and  enjoyment  of  the  property.  Appellees 
filed  their  first  supplemental  petition  on  Sep- 
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tember  20,  1909,  ^nd  excepted  (1)  to  appel- 
lants' first  amended  original  answer;  and 
(2)  especially  excepted  to  subdivision  4  of 
said  answer,  because  it  presented  no  de- 
fense; and  (3)  to  said  answer  because  it  was 
not  alleged  that  the  contract  to  sell  was 
procured  by  fraud,  accident,  or  mistake,  and 
because  it  was  not  alleged  that  plaintifTs 
agreed  to  such  rescission ;  and  (4)  a  genera) 
denial  to  all  of  said  answer;  and  (5)  a  ten- 
der of  $700  into  court;  and  (6)  that  said 
contract  could  not  be  rescinded  except  by 
consent  of  plaintiffs.  On  September  20th  de- 
fendants filed  their  first  supplemental  an- 
swer, and  alleged  that  the  original  grantees 
in  the  deed  conveying  said  property  were  nec- 
essary parties  to  this  suit,  and  especially  al- 
leging that  the  act  of  rescission  was  in  writ- 
ing and  spread  upon  the  minutes  of  the 
church,  and  was  the  act  of  the  church  itself, 
and  that  the  act  of  rescission  was  at  a  con- 
ference which  was  a  continuation  of  the  for- 
mer conferences.  The  defendants'  general 
demurrer  to  plaintiffs'  petition  was  overrul- 
ed, and  plaintiffs'  special  exception  to  the 
special  answer  set  up  by  the  defendants  was 
sustained  and  said  answer  stricken  out  The 
cause  upon  its  merits  was  tried  before  the 
court  without  a  Jury,  and  judgment  rendered 
in  favor  of  plaintiffs  as  individuals  and  as 
deacons  divesting  out  of  defendants  all  right, 
title,  and  interest  in  and  to  the  property  in- 
volved, and  decreed  that  it  should  be  vested 
In  plaintiffs,  and  that  defendants  recover 
$700  from  plaintiffs,  and  in  favor  of  plain- 
tiffs for  specific  performance,  and  that  pos- 
session be  vested  in  plaintiffs,  and  that  de- 
fendants be  enjoined  from  Interfering  with 
or  obstructing  the  use  of  said  property.  Ap- 
pellants excepted  to  the  Judgment  of  the 
court,  and  gave  notice  of  appeal  and  per- 
fected the  same. 

Appellants'  first  assignment  of  error  com- 
plains of  the  court's  action  in  overruling 
their  general  demurrer  to  plaintiffs'  petition. 
The  contention,  in  substance,  is  that  the  peti- 
tion shows  no  cause  of  action,  because  it  dis- 
closes upon  its  face  that  the  plaintiffs'  al- 
leged cause  of  action  is  based  upon  a  church 
controversy,  and  'that  the  church  in  ques- 
tion has  a  congregational  form  of  church 
government  and  its  affairs  controlled  by  a 
majority  of  its  members;  tliat  the  petition 
falls  to  allega  that  a  majority  of  the  mem- 
bers of  said  church  entered  into,  or  in  any 
manner  ratified,  or  acquiesced  in,  the  con- 
tract sought  to  be  enforced,  and  fails  to 
show  that  either  the  plaintiffs  or  the  defend- 
ants bad  or  have  any  individual  rights  or 
ownership  in  the  property  in  controversy; 
that  where  there  is  a  schism  among  the  mem- 
bers of  a  church  having  a  congregational 
form  of  government  courts  will  not  Interfere 
to  settle  such  differences,  nor  interfere  with 
the  property  of  such  church,  hence  the  plain- 
tiffs' petition  falls  to  show  that  any  such 
contract  was  made,  as  can  be  enforced  by 
the  courts.     The  decision  of  the  question 


presented  has  not  been  without  dlfflcnlty,  bnt 
we  have  reached  the  conclusion  that  if  It  be 
conceded  that  the  proposition  of  law  em- 
braced in  appellants'  contention  is,  generally 
speaking,  correct,  still  the  same  should  not 
be  applied  and  given  controlling  effect  in  this 
case.  At  least,  tested  by  a  general  demar- 
rer,  we  are  inclined  to  think  the  allegations 
of  the  petition  are  sufliclent  to  show  a  canse 
of  action.  It  would  seem  that  no  good  reason 
or  legal  impediment  existed  to  prevent  tbe 
respective  members  of  the  two  factions  of 
the  church  from  entering  into  a  binding  coii- 
tract  for  the  transfer  of  such  interest,  or 
right  of  possession  and  use  that  the  one  fac- 
tion had  In  and  to  the  church  property  to  the 
other  for  a  money  consideration  and  in  con- 
sideration that  the  faction  selling  should 
■withdraw  from  the  church.  As  lias  been 
seen,  the  petition  alleged  that  as  a  result  of 
tbe  action  of  a  minority  of  the  members  of 
the  church  in  sending,  in  1908,  the  messen- 
gers of  the  church  to  the  Hill  County  Baptist 
Association,  which  had  a  different  method  of 
government  and  mission  work  from  the  Hills- 
boro  Association,  instead  of  sending  them  to 
the  latter  association  as  had  formerly  been 
done,  there  grew  up  the  two  factions  in  tbe 
church,  alleged  to  be  parties  to  the  contract 
sought  to  be  specifically  enforced  in  this  ac- 
tion, that  the  execution  of  said  contract  was 
effected  through  the  voluntary  action  and  by 
a  majority  vote  of  the  members  of  both  fac- 
tions present,  and  that  it  was  agreed,  in  ef< 
feet,  that  the  faction  buying  the  property 
should  remain  members  of  the  Abbott  Bap- 
tist Church,  and  tliat  the  members  of  the 
faction  selling  or  relinquishing  their  use  of 
tbe  property  should  take  letters  and  retire 
from  said  church.  The  petition  did  not  al- 
lege that  a  majority  of  all  the  members  of  tbe 
church  entered  into  said  contract  or  ratified 
or  acquiesced  in  the  same,  but  the  absence 
of  such  an  allegation  did  not  in  our  opinion 
render  the  petition  obnoxious  to  a  general 
demurrer.  We  do  not  regard  it  aa  absolutely 
essential  to  the  validity  of  the  contract  that 
the  same  should  have  been  authorized  or  ac- 
tually entered  Into  by  a  majority  of  all  tbe 
members  of  the  church.  The  radical  differ- 
ences of  opinion  and  action  giving  rise  to  tlie 
two  factions  were  evidently  generally  kuown 
among  tbe  members  of  tbe  church.  Open 
conferences  were  held  with  a  view  of  one 
faction  securing  the  relinquishment  of  tbe 
other  faction's  interest  and  use  of  the  churcb 
property  in  the  manner  alleged,  and  no  mem- 
ber, for  aught  that  appears  in  the  record  be- 
fore us,  was  prevented  by  any  concealment  or 
secret  action  on  the  part  of  those  authorizing 
the  contract  from  attending  such  conferences 
or  otherwise  denied  participation  therein, 
and  we  think  the  action  of  the  majority,  as 
alleged,  was  suflldent  to  give  force  and  ef- 
fect to  said  contract  We  know  of  no  deci- 
sion that  holds  that  snch  a  contract  entered 
into  under  the  facts  and  circumstances  alleg- 
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«d  is  not  binding  and  cannot  be  eiforced. 
Again,  it  Is  alleged.  In  elfect,  that  tlie  de- 
fendants liare  not  only  violated  tbelr  con- 
tract and  agreement  to  sell  and  rellnqulsb 
tbeir  interest  In  and  use  or  tlie  property  in 
controversy,  but  have  and  hold  the  posses- 
Bion  of  said  property  to  the  exclusion  of  the 
use  thereof  by  plaintifTs  as  a  place  of  wor- 
ship under  their  said  organization,  and  are 
preventing  them  from  the  use  of  said  prop- 
erty for  religious  purposes,  etc.  These  alle- 
gations for  the  purposes  of  the  demurrer 
most  be  taken  as  true,  and  it  would  seem 
that,  If  the  contract  alleged  by  plaintiffs  can- 
not  be  specifically  enforced  for  the  reasons 
urged  by  the  appellants,  still  the  defendants, 
as  members  of  the  Abbott  Baptist  Church, 
would  have  na  right  to  take  exclusive  posses- 
sion of  the  church  house  and  other  property 
held  in  trust  by  the  deacons  of  said  church, 
and  thereby  prevent  plaintiffs  and  those  mem- 
bers adhering  to  the  Baptist  Missionary  As- 
sociation from  using  the  same  for  religious 
purposes.  The  right  to  so  use  said  church 
as  members  thereof  is  such  a  property  or  val- 
uable right  as  would  it  seems  under  the  alle- 
gations of  plaintiffs'  petition,  even  though 
the  contract  set  up  cannot  be  enforced,  fur- 
nish sufficient  grounds  for  the  Interposition 
of  the  equity  powers  of  the  court  to  enjoin 
and  prevent  such  a  wrong. 

The  second  assignment  of  error  is  that  the 
trial  court  erred  in  sustaining  the  plaintiffs' 
special  exception  to  the  defendants'  special 
answer.  We  think  this  assignment  must  be 
spostained.  The  si>eciai  answer  stricken  out 
by  the  action  of  the  court  in  sustaining  plain- 
tiffs' demurrer  averred,  among  other  things, 
that  the  Abbott  Baptist  Church  had  at  the 
time  the  alleged  contract  was  made  a  congre- 
gational form  of  government  in  wMch  each 
member  had  the  right  to  vote;  that  at  the 
conference  when  the  committee  was  appoint- 
ed looking  to  the  sale  of  said  property  there 
were  only  35  members  present,  and  that  at 
said  time  there  were,  and  now.  are,  more 
than  200  members  in  said  church;  that  the 
committee  made  its  report  on  March  0th  in 
favor  of  a  sale,  and  that  the  conference  ad- 
journed to  meet  next  day,  because  no  deed 
had  been  written,  the  respective  parties  hav- 
ing failed  to  agree  as  to  whom  the  deed 
should  be  made,  and  that  as  a  matter  of  fact 
no  agreement  was  ever  reached  as  to  whom 
said  deed  should  be  made,  and  action  in  re- 
gard thereto  was  deferred  to  the  next  con- 
ference, which  met  on  April  3d;  that  in  the 
meantime  it  became  widely  Imown  among  all 
the  memt)er8  of  the  church  that  a  move  was 
on  foot  to  sell  the  property  and  divide  the 
membership;  and  that,  when  this  became 
known,  sentiment  rapidly  developed  against 
such  division,  and  that,  as  a  result,  there 
was  a  full  attendance  of  the  membership  at 
said  last  conference  and  that  after  a  thor- 


ough consideration  of  the  entire  matter  a 
motion  was  made  by  R.  L.  Dawson,  who 
theretofore  had  belonged  to  plaintiffs'  fac- 
tion, to  rescind  the  act  of  the  previous  con- 
ference providing  for  a  division  of  the  prop- 
erty and  sale,  and  hold  the  same  for  naught, 
and  to  set  such  former  action  aside;  that  55 
members  voted  for  the  motion  to  rescind  and 
only  20  against  it;  that  this  was  the  official 
action  of  the  church  at  a  large  and  represen- 
tative meeting  after  the  matter  was  thor- 
oughly considered;  that  plaintiffs  themselves 
participated  in  said  meeting,  and  are  bound 
by  it,  and  are  estopped  from  attacking  same; 
that  the  church,  having  a  congregational 
form  of  church  government,  had  the  right  by 
and  under  its  organic  construction,  govern- 
ment and  policy,  to  change,  modify,  order,  or 
set  aside  at  a  subsequent  meeting  its  own  ac- 
tion of  a  previous  meeting  on  the  same  sub- 
ject It  was  further  alleged  in  a  supplemental 
answer  that  the  act  of  rescission  referred  to 
in  the  said  special  answer  was  at  a  confer- 
ence of  the  church,  which  was  a  continuation 
of  the  former  conferences  at  which  the  mat- 
ter of  dividing  and  selling  the  church  was 
considered.  The  allegations  of  these  an- 
swers, and  especially  those  to  the  effect  that 
the  church  had,  at  the  time  the  alleged  con- 
tract was  entered  Into,  a  congregational  form 
of  government,  that  at  the  conferences  of 
March  6  and  7,  1009,  the  committee  appoint- 
ed to  negotiate  and  secure  the  said  contract 
had  not  agreed  to  whom  the  transfer  or  con- 
veyance of  the  church  property  should  te 
made,  and  that  action  in  regard  thereto  was 
deferred  by  said  committee  and  said  confer- 
ences to  the  conference  which  met  on  April 
3,  1900,  and  that  at  said  last-named  confer- 
ence the  acts  of  the  previous  conferences  in 
regard  to  the  sale  and  division  of  the  church 
property  were  rescinded  and  annulled  by  a 
majority  vote  of  the  members  of  the  church 
attending  said  conference,  showed  a  good 
defense  to  plaintiffs'  action  for  specific  per- 
formance of  the  contract  alleged.  These  al- 
legations upon  demurrer  must  be  considered 
and  taken  as  true,  and  the  court  erred  in 
striking  them  out  and  refusing  to  bear  evi- 
dence In  Bupport  thereof. 

Indeed,  it  may  be  stated  in  this  connection 
that  the  statement  of  facts  shows  that  the 
parties  to  the  suit  have  agreed  that  the  Ab- 
bott Baptist  Church  has  always  had  a  con- 
gregational form  of  church  government,  and 
that  a  majority  of  its  members  rule,  and  that 
In  Its  conferences  it  often  happens  that  mat- 
ters which  took  place  at  previous  conferences 
or  meetings  of  the  church  may  be  afterwards 
taken  up  and  discussed  and  set  aside. 

For  this  error  we  think  the  Judgment  of 
the  court  below  should  be  reversed  and  the 
cause  remanded,  and  it  is  accordingly  so  or- 
dered. 

Reversed  and  remanded. 
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WILKS  T.  KREIS. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  7, 1911. 
Rehearing  Denied  Feb.  11,  1911.) 

1.  Tboveb  and  Convebsion  (S  32*)— Allbqa- 
TiONS  OF  Petition— Natube  of  Action. 

A  petition  alleged  that  plaintiflE  on  a  cer- 
tain date  poasesaed  and  owned  the  males  de- 
scribed, which  were  of  a  certain  value,  and  that 
defendant  on  such  date  unlawfully  took  posses- 
sion of  them  and  converted  them  to  his  own  use, 
depriving  plaintiff  of  their  possession,  to  his 
damage,  wherefore  plaintiff  prayed  judgment 
for  recovery  of  the  mules  and  for  their  value, 
with  interest,  damages,  and  costs,  and  for  gen- 
eral relief.  Held,  that  the  action  was  for  the 
conversion  of  the  mules,  notwithstanding  the 
prayer  for  their  recovery,  which  did  not  change 
the  legal  effect  of  the  facts  alleged. 

[EJd.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §§  191-202;  Dec.  Dig.  { 

2.  Pleading  (|  72*)— Amjeoahons  of  Peti- 
tion—Pbateb— Effect. 

A  prayer  cannot  change  the  legal  effect  of 
the  facts  alleged  in  the  charging  part  of  the 
petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  143,  144 ;   Dec.  Dig.  §  72.*] 

3.  Tboveb  and  Conversion  ({  68*)- Verdict 
— Measube  of  Dauaoeb. 

As  plaintiff's  measure  of  damages  is  the 
value  of  the  property  converted,  with  interest 
from  the  date  of  the  conversion,  in  an  action  for 
damages  for  the  conversion  of  mules,  the  ver- 
dict need  only  state  the  aggregate  value  of  the 
mules. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent;  Dig.  §1  304-307;  Dec  Dig.  | 
Co.*] 

Appeal  from  District  Court,  Childress 
County ;  S.  P.  Huff,  Judge. 

Action  by  D.  F.  Krels  against  G.  W.  Wllks. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

J.  H.  Aynesworth,  for  appellant  Fires  & 
Dlggs,  for  appellee. 

CONNER,  C.  J.  Appellee  Instituted  this 
suit,  alleging  that  be  was  the  owner  and  pos- 
sessed of  122  head  of  mules,  of  the  value  of 
$60  per  head,  and  of  the  aggregate  value  of 
$7,320,  which  the  defendant,  G.  W.  Wllks, 
bad  converted  to  his  own  use.  Defendant,  In 
answer,  claimed  the  mules  under  a  contract 
of  sale  set  up  by  him,  to  the  effect  that  de- 
fendant was  to  pay  for  the  mules  at  the  price 
per  head  stated  In  the  plaintiff's  petition  by 
conveying  to  the  plaintiff  certain  land,  of  the 
value  of  $4,800,  and  by  executing  his  promis- 
sory note  In  the  further  sum  of  $3,160,  and 
tender  of  conveyance  and  note  was  made.  To 
this  answer  the  plaintiff  replied  that  a  ten- 
tative agreement  such  as  pleaded  by  the  de- 
fendant had  been  made,  but  that  It  was  con- 
ditioned upon  the  land  mentioned  In  the  con- 
tract being  good  agricultural  land,  as  it  was 
represented  by  defendant ;  that  the  land  was 
not  as  represented,  and  that  he  had  never 
concluded  the  agreement;  notwithstanding 
which  defendant,  without  his  consent,  had 
taken  possession  of  and  converted  the  mules. 


as  originally  alleged.  The  several  iasnes 
thus  Indicated  were  submitted  In  a  trial  be- 
fore the  Jury,  which  resulted  in  a  verdict  and 
judgment  In  plaintiffs  favor  for  the  sum  of 
$7,076,  with  Interest,  etc.,  and  defendant  ap- 
peals. 

By  assignments  of  error  to  the  court's 
charge,  to  the  Judgment,  and  to  the  action 
of  the  court  In  overruling  the  motion  for  a 
new  trial,  appellant  insists  that  reversible  er- 
ror was  committed,  on  the  ground  that  the 
verdict  and  Judgment  awards  a  total  sum  for 
damages,  without  giving  the  specific  values 
of  each  of  the  mules  for  which  the  suit  was 
brought.  Numerous  authorities  are  cited 
which  support  appellant's  contention  in  cas- 
es where  the  suit  is  for  the  recovery  of  spe- 
cific property;  but  we  need  not  stop  to  con- 
sider tbem,  nor  the  reasons  upon  which  they 
are  based,  for  in  our  judgment  they  have  no 
application  to  the  case  before  us.  The  ap- 
pellee's petition  in  terms  and  in  legal  effect 
makes  the  case  one  of  simple  conversion.  Ex- 
cluding formal  parts  it  is  as  follows:  "That 
heretofore,  to  wit,  about  the  15th  day  of 
April,   A.   D.    1909,   plaintiff   possessed   and 

owned   122   mules,   branded   on  left 

shoulder  and  v.arious  other  brands  not  now 
remembered  by  plaintiff,  which  said  mules 
were  then  and  there  located  and  situated  on 
plaintiff's  premises  in  the  northeast  portion 
of  said  Childress  county,  which  said  mnles 
were  of  the  value  of  $60  per  head,  or  an 
aggregate  sum  of  $7,320.  That  on  or  about 
the  day  above  named  the  defendant  onlaw- 
fully  took  possession  of  the  said  mules,  and 
converted  the  same  to  his  own  use,  and  has 
deprived  the  plaintiff  of  the  possession  there- 
of, to  his  damage  in  the  sum  of  $8,000. 
Wherefore  plaintiff  prays  that  defendant  be 
cited  to  answer  this  petition,  and  that  he 
have  Judgment  for  the  recovery  of  said 
mules,  and  for  the  value  thereof,  with  his  in- 
terest, damages,  and  costs  of  suit,  and  that 
he  have  general  relief." 

It  is  to  be  observed  that  the  only  part  of 
the  petition  which  looks  to  the  specific  re- 
covery of  the  mules  is  one  of  the  prayers: 
but  this  cannot  control  the  legal  effect  of  the 
facts  alleged  in  the  charging  part  of  the  pe- 
tition. Mllliken  V.  Smoot,  64  Tex.  171;  Mc- 
Ilhenny  Co.  v.  Todd,  71  Tex.  403,  0  S.  W.  445. 
10  Am.  St  Rep.  753.  It  was  correct  there- 
fore, for  the  court  to  charge  the  Jury  that 
In  event  they  found  against  the  defendant 
ui>on  his  defense,  and  that  the  mules  bad 
been  converted  as  charged,  to  find  for  the 
plaintiff  as  damages  the  value  of  all  of  the 
converted  mules.  So,  too,  the  verdict  and 
Judgment  were  sufficient  in  stating  the  ag- 
gregate value,  as  the  rule  is  well  established 
that  in  cases  of  conversion  the  plaintiff's 
measure  of  damages  is  the  value  of  the  con- 
verted property,  with  interest  thereon  from 
the  date  of  the  conversion.  Grimes  v.  Wat- 
kins,  59  Tex.  133 ;    Hudson  v.  Wilkinson,  61 


•For  other  casea  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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Tex.  007 ;  Hull  r.  DaTidson,  6  Tex.  dv.  App. 
588,  25  &  W.  1047. 

XUe  only  other  question  presented  that  Is 
worthy  of  notice  Is  appellant's  contention 
that  the  evidence  is  insufficient  to  support  the 
verdict  and  Judgment;  hut  a  careful  exam- 
ination of  the  evidence  entirely  refutes  the 
contention. 

The  Judgment  is  accordingly  affirmed. 


KIDD  et  nz.  v.  McCRACKBN  et  nx.t 
(Court  of  Civil  Appeals  of  Texas.     Dec.  81, 
1910.    Rehearing  Denied  Feb.  11.  1811.) 

1.  DiSMISSAI.    AND   NONBUIT   ({    8*)— NONSXJIT 

— ^TiME  oi  Taking. 

Under  Sayles'  Ann.  Civ.  St  1897.  art 
1301,  pToviding  that  plaintiff  may  take  a  non- 
miit  before  the  jury  retires,  and,  on  trial  by 
the  Jadge,  before  decision  is  announced,  plain- 
tiff cannot  take  a  nonsuit  after  being  informed 
by  the  judge  of  what  his  decision  will  be, 
though  a  jadgment  is  not  then  actually  ren- 
dered. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  H  20,  21;  Dec.  Dig.  i 
8.*] 

2.  EviDENCB  (I  271»)— Declabations  OF  PAR- 
TIES—Self-Sebvino  Declabation. 

In  an  action  to  have  an  absolute  deed  de- 
clared a  mortgage,  evidence  that  plaintiff  told 
witness  a  week  or  two  after  the  transaction 
that  he  had  disposed  of  the  buildings  conveyed 
by  the  deed  for  a  certain  price,  but  that  he  had 
a  right  to  redeem  within  two  years,  was  prop- 
erly excluded  as  self-serving. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  it  1068-1104 ;    Dec.  Dig.  i  271.*] 

3.  New  Tbial  (|  102*)  — Gbounos— Nbwlt 
DiBOOvEREo  Evidence— Diligence. 

Where  a  witness,  to  procure  whose  testi- 
mony as  newly  discovered  a  new  trial  was  ask- 
ed, lived  in  appellant's  home  town  in  the  coun- 
ty of  the  venue,  and  the  trial  lasted  several 
days,  so  that  there  was  sufficient  time  to  pro- 
cure his  attendance,  after  the  witness  whose 
testimony  was  to  be  rebutted  by  such  witness, 
had  testified  a  new  trial  was  properly  denied. 

[Ea.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |§  210-214;  Dec  Dig.  §  102.*] 

4.  Appeai  and  Eebob  (S  981*)- Discretion 
OF  Triai.  Court— New  TbiaI/— Newly  Dis- 
covered Evidence. 

An  appellate  court  will  not  reverse  for  re- 
fusal to  grant  a  new  trial  for  newly  discovered 
evidence,  unless  it  clearly  appears  that  the  trial 
court  has  abused  its  discretion,  and  there  was 
no  abuse  where  the  alleged  newly  discovered 
testimony  was  largely  for  impeachment  pur- 
poses and  the  contradiction  between  the  pro- 
posed testimony  and  that  of  the  witness  to  be 
impeached  was  not  so  contradictory  as  to  make 
it  probable  that  the  result  would  be  changed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3876;   Dec.  Dig.  §  5)81.*] 

5.  New  Trial  (|  108*)  —  Grounds  —  Newly 
Discovered  Evidence— Character  of  New- 
ly Discovered  Evidence— Indefinite  Evi- 
dence. 

An  affidavit  made  by  the  newly  discovered 
witness,  in  an  action  to  have  a  deed  declared 
a  mortgage,  to  the  effect  that  defendant  told 
such  witness  that  he  had  loaned  plaintiff  money 
on  the  building  conveyed,  was  too  indefinite, 
where  the  affidavit  further  stated  that  such  wit- 
ness was  not  sure  whether  defendant  had  said 


he  loaned  the  money  to  plaintifP  or  paid  It  to 
him  on  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §1  226,  227 ;  Dec.  Dig.  {  108.*] 

Appeal  from  District  Court,  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

Action  by  C.  C.  Kidd  and  wife  against  Joe 
H.  McCracken  and  wife.  From  a  Judgment 
for  defendants,  plaintUFs  appeal.    Affirmed. 

S.  E.  Carswell  and  Hood  &  Shadle,  for  ap- 
pellants.   Stennis  &  Wilson,  for  appellees. 

SPEER,  J.  C.  C  Kidd  and  wife  instituted 
this  suit  against  Joe  H.  McCracken  and  wife, 
alleging  that  a  certain  warranty  deed  In 
form  executed  by  plaintiffs  to  defendants, 
conveying  lot  5,  block  8,  Sprlngtown,  Tex., 
upon  a  recited  consideration  of  $6,000,  was 
in  fact  a  mortgage  to  secure  an  advancement 
of  that  amount,  and  seeking  a  decree  of  the 
court  to  that  effect,  offering  at  the  time  to 
repay  the  loan,  with  interest.  The  defend- 
ants denied  generally  and  specially  plaintiffs' 
allegations,  and  the  cause  was  tried  before 
the  court  without  a  Jury,  resulting  In  a  Judg- 
ment for  the  defendants,  from  which  the 
plaintiffs  have  appealed. 

It  is  first  Insisted  that  the  court  erred  in 
"refusing  to  permit  appellants  to  withdraw 
their  announcement  of  ready,  and  take  a 
nonsuit  According  to  appellants*  bill  of  ex- 
ceptions presenting  this  question,  the  request 
for  a  nonsuit  was  made  under  the  following 
circumstances:  On  the  afternoon  of  Novem- 
ber IStb,  after  the  evidence  was  all  in  and 
after  the  argument  of  counsel  had  been  con- 
cluded, the  court  announced  that  he  would 
take  the  matter  under  advisement  and  ren- 
der his  decision  on  the  following  morning. 
When  court  was  culled  on  the  following 
morning,  appellant  C.  C.  Kidd  requested  and 
was  granted  permission  to  submit  some  fur- 
ther remarks,  at  the  conclusion  of  which 
remarks  the  court  made  the  following  state- 
ment, to  wit:  "I  do  not  think  there  can  be 
any  question  from  the  evidence  but  that 
John  McCracken  came  down  here  as  the 
agent  of  Joe  McCracken  (defendant)  to  buy 
the  property  In  question;  so  the  only  ques- 
tion in  the  case  In  my  mind  is  as  to  whether 
the  instrument  in  controversy  was  Intended 
as  a  mortgage  or  as  an  outright  sale.  I  do 
not  believe  that  the  decisions,  wherein  it  is 
said  that  the  proof,  in  order  to  set  aside 
a  deed,  must  be  clear  and  satisfactory,  place 
on  plaintiffs  a  greater  burden  than  to  prove 
by  a  preponderance  of  the  evidence  that  the 
deed  was  intended  and  understood  by  the 
parties  to  be  a  mortgage.  I  think  the  lan- 
guage used  to  that  effect  in  some  of  the  de- 
cisions means,  in  the  light  of  the  decisions 
read  by  Mr.  Hood,  that  It  must  be  clear  to 
the  court  that  the  preponderance  of  the  evi- 
dence is  In  pInintUfs'  favor,  and  it  is  not 
clear  to  my  mind  that  the  preponderance  of 
the  evidence  is  In  favor  of  the  plaintiffs*  con- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Ii.'Joxea 
t  Writ  of  error  granted  by  Supreme  Court. 
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tentlon  that  the  Instrument  was  a  mortgage. 
It  Is  true,  the  plaintiffs  hare  one  more  wit- 
ness than  the  defendant  In  faTor  of  the  in- 
strument's being  a  mortgage,  but  all  the 
written  testimony  In  the  case  bears  out  the 
contention  of  the- defendant.  And  I  admit- 
ted certain  testimony  conditionally;  that  Is, 
I  stated  that  I  would  hear  It  and  announce 
my  ruling  later,  as  to  whether  I  would  con- 
sider It  or  not  I  will  have  the  stenogra- 
pher come  in  and  have  him  take  down  my 
ruling  in  regard  to  this  testimony."  At  this 
point  counsel  for  appellants  moved  the  court 
to  permit  them  to  withdraw  their  announce- 
ment of  ready  for  trial,  and  take  a  nonsuit, 
which  the  court  refused,  and  proceeded  to 
render  Judgment  against  them.  A  proper 
decision  of  the  question  here  presented  calls 
for  a  construction  of  article  1301,  Sayles' 
Ann.  ClT.  St  1807,  which  reads:  "At  any 
time  before  the  Jury  have  retired  the  plain- 
tiff may  take  a  nonsuit  but  he  shall  not 
thereby  prejudice  the  right  of  an  adverse 
party  to  be  heard  on  his  claim  for  affirma- 
tive relief;  when  the  case  Is  tried  by  the 
Judge  such  nonsuit  may  be  taken  at  any 
time  before  the  decision  Is  announced." 

It  is  the  contention  of  appellants  that  a 
preliminary  statement  by  a  Judge,  even 
though  it  may  indicate  what  the  final  deci- 
sion win  be,  is,  nevertheless,  not  such  an  an- 
nouncement of  that  decision  as  will  preclude 
a  plaintiff  In  his  right  to  a  nonsuU,  and 
some  authorities  from  other  states  are  cited 
which  appear.  In  a  measure,  to  support  this 
contention;  but,  so  far  as  we  have  been  able 
to  examine  those  authorities,  they  appear  to 
be  based  upon  statutes  which  are  construed 
to  confer  the  right  to  a  nonsuit  on  a  plain- 
tiff up  to  the  time  when  the  Judge  has  ac- 
tually entered  his  final  findings.  It  will  be 
observed  that  our  statutes  confer  the  right 
on  a  plaintiff  to  take  a  nonsuit  at  any  time 
"before  the  decision  is  announced."  By  this 
language  we  think  is  meant  any  announce- 
ment by  the  Judge  of  what  his  decision  In 
the  case  would  be.  If  the  Legislature  had 
intended  that  the  right  to  a  nonsuit  could  be 
exercised  at  any  time  until  final  Judgment 
was  actually  rendered,  the  law  could  easily 
have  been  so  written.  We  think  the  spirit 
of  the  statute  is  that  the  plaintiff  will  be 
denied  nonsuit  after  he  has  learned  from  the 
court  his  decision  In  the  case,  and  this  is 
eminently  fair;  for  he  should  not  be  allowed 
the  privilege,  qfter  he  has  learned  from  the 
court's  announcement  what  bis  decision  in 
the  case  would  be,  to  take  a  nonsuit  and 
then  bring  a  new  action  and  continue  to  do 
so  indefinitely,  until,  by  good  fortune  on  bis 
part  or  bad  fortune  on  the  part  of  the  de- 
fendant he  has  succeeded  in  securing  a  Judg- 
ment in  hii  favor. 

The  next  ruling  complained  of  presents  a 
question  of  evidence.  Appellants  offered  to 
prove  by  the  witness  I>r.  Walter  Wood,  who 
had  testified  that  he  bad  had  a  conversation 
with  appellant  C.  C.  Kldd  some  week  or  two 


after  the  transaction  In  qnestion,  that  "Ur. 
Kldd  told  me  he  had  disposed  of  the  boild- 
Ings.  I  don't  know  what  he  got  for  them, 
except  that  I  asked  him  what  he  got  for 
them,  and  he  told  me  $6,000.  I  asked  Iilm 
If  that  was  not  pretty  cheap,  and  he  told 
me  It  was;  but  he  had  a  right  to  redeem 
them  within  two  years."  Appellants  offer- 
ed this  testimony  to  support  their  conten- 
tion made  at  the  trial  that  the  transaction 
was  a  loon,  and  especially  to  meet  the  testi- 
mony of  appellees'  witness.  Dr.  W.  F.  Gor- 
don, who  had  testified  that  appellant  C.  C. 
Kldd,  about  the  time  of  the  transaction  in 
question,  had  stated  to  him  that  he  bad  sold 
his  (Kldd's)  rock  houses  to  Dr.  Joe  H.  &Ic- 
Cracken.  The  testimony  offered  by  appel- 
lants was  excluded  by  the  court  upon  the  ob- 
jection that  such  statements  were  self-serv- 
ing, and  we  think  properly  so.  In  Mtm 
Insurance  Co.  v.  Eastman,  93  Tex.  34,  64  8. 
W.  863,  Chief  Justice  Gaines,  speaking  to  the 
question  under  consideration,  says:  "But 
two  rules  are  reasonably  well  established. 
First  that.  In  the  absence  of  evidence  im- 
peaching the  credibility  of  a  witness,  sudi 
testimony  is  never  admissible.  Moody  v. 
Gardner,  42  Tex.  414.  Second,  that,  when- 
ever a  witness  is  sought  to  be  Impeached  by 
showing  that  he  has  made  declarations  in- 
consistent with  the  testimony  g^ven  by  hlra 
upon  the  trial,  and  the  tendency  of  such  im- 
peaching evidence  is  to  show  that  the  tes- 
timony of  the  witness  Is  by  reason  of  some 
motive  existing  at  the  time  of  the  trial,  or 
some  infiuence  then  operating  upon  him,  fab- 
ricated. It  is  proper  to  admit  evidence  of 
his  former  declarations  which  corroborate 
his  testimony,  provided  such  declarations 
were  made  at  a  time  when  no  such  motive 
or  infiuence  existed."  That  a  motive  existed 
at  the  time  appellant  made  this  statement 
sought  to  t>e  proved,  calculated  to  tDflaence- 
him  in  making  it  cannot  be  denied.  At  tbe 
time  of  the  trial  the  motive  may  have  been 
stronger,  but  this  ia  a  difference  in  degree, 
and  not  in  kind.  It  is  further  to  be  noticed 
that  in  the  course  of  the  opinion  above  quot- 
ed from,  the  learned  Chief  Justice  says:  "We 
doubt  however,  whether  the  declarations  of 
a  party  to  a  suit  made  at  a  time  when  they 
are  in  any  manner  self-serving,  ought  ever  to 
be  admitted  in  corroboration  of  his  testimony 
given  upon  the  trial." 

Neither  do  we  find  any  error  in  the  court's 
action  In  refusing  a  new  trial  on  the  ground 
of  newly  discovered  evidence.  The  witness- 
es, to  procure  whose  testimony  the  new  trial 
was  sought  lived  in  Parker  county  at  appel- 
lants' home  town;  the  trial  lasted  several 
days,  and  for  aught  that  appears  there  was 
sufficient  time  to  procure  their  attendance  at 
court  after  tbe  witness  Dr.  Gordon,  whose 
testimony  it  was  sought  to  meet  had  testi- 
fied. Besides,  we  would  not  reverse  the  trial 
court  in  a  matter  of  this  kind,  unless  it 
clearly  appeared  that  he  had  abused  his  dis- 
cretion, and  In  the  present  case  he  has  oot 
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done  so.  The  newly  dlscovAed  testiinony  Is 
In  a  large  measure  for  Impeaching  purposes, 
and  an  examination  of  the  testimony  of  the 
witness  Giordon  and  of  the  proposed  testi- 
mony of  the  absent  witnesses  fails  to  show 
8a<^  contradiction  as  would  probably  hare 
changed  the  result  upon  another  trial.  The 
force  of  the  affidavit  made  by  the  newly  dis- 
covered witness,  Acklln  Harris,  to  the  effect 
that  appellee  Joe  H.  McCracken  had  stated 
to  bim  that  be  had  loaned  appellant  Kldd 
money  on  his  rock  building  at  Sprlngtown,  is 
practically  destroyed  by  his  further  affidavit, 
made  to  appellee's  counsel  on  the  same  day, 
that  he  was  not  sure  whether  Dr.  McCracken 
bad  said  he  loaned  Kldd  the  money  or  paid 
bim  tbe  money  on  a  purchase  of  the  proper- 
ty. The  trial  court  correctly  refused  to  grant 
a  new  trial  to  enable  appellants  to  procure 
tbe  testimony  of  a  witness  who  was  so  un- 
certain and  Indefinite  in  his  statements. 

While  there  is  a  very  marked  conflict  In 
tbe  testimony  upon  the  vital  Issue  deter- 
mined by  the  court,  nevertheless  there  is 
abundant  evidence  to  support  bis  findings,. 
and  we  accordingly  affirm  the  Judgment, 

Affirmed. 


LONE  STAR  LIGNITE  MINING  CO.  v. 
CADDELL  et  al.t 

(Coart  of  Civil   Appeals   of  Texas.     Jan.   19, 

1911.     On  Motion  for  Rehearing, 

March  2,  1911.) 

1.  Masteb  and  Servant  (S  118*)— Injubies 
TO  Sebvant. 

Where  the  timber  crew  in  a  mine  had  com- 
menced to  brace  the  roof  of  one  of  the  rooms, 
and  while  at  work  there  a  member  of  the  track 
crew,  whose  duty  it  was  to  lay  track  and  clear 
away  obstructions,  was  killed  by  the  caving  in 
of  the  roof  and  deceased  had  nothing  to  do  with 
the  work  of  timbering  or  propping,  the  master 
was  not  absolved  from  liability  under  the  rule 
as  to  tbe  liability  to  servants  who  are  engaged 
in  the  business  of  making  safe  an  unsafe  place. 
[ESd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  200;   Dec.  Dig.  §  118.*] 

2.  Mabteb  and  Servant  (J  288*)— Injuries 
TO  Servant— AssiTMPTioN  or  Risk. 

Where  a  servant  employed  in  a  mine  knew 
that  the  roof  of  a  certain  room  was  considered 
probably  dangerous,  but  he  had  been  assured 
by  bis  superior,  who  was  an  expert,  that  the 
roof  was  safe,  and  he  was  directed  to  proceed 
with  his  work,  in  an  action  for  his  death,  owing 
to  the  fall  of  the  roof,  the  qnestion  of  assump- 
tion of  risk  was  one  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  1068-1088;  Dec.  Dig.  g 
288.*] 

3.  Master  and  Servant  (g  289*)— Injuries 
TO  Servant— Contributory  Xeolioence. 

The  question  of  contributory  negligence 
was  one  for  the  jury. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  gg  1089-1132;  Dec.  Dig. 
g  280.*]  * 

4.  Master  and  Servant  (g  217*)— Injuries 
to  Servant— Assumption  of  Risk. 

A  servant,  in  order  to  be  charged  with  an 
assumption  of  risk  on  the  ground  that  be  knows 


of  the  existence  of  the  defect,  must  not  onl; 
know  of  the  situation,  but  also  of  the  danger 
that  is  likely  to  result  from  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  gg  674-600;    Dec.  Dig.  | 

5.  Master  and  Servant  (g  270*)— Injuries 
TO    Servant— Action— Evidence— Aduissi- 

BU-ITT, 

In  an  action  for  the  death  of  a  miner  ow- 
ing to  the  caving  in  of  the  roof  of  one  of  the 
rooms  in  the  mine,  the  negligence  relied  on  was 
failure  to  exercise  care  in  propping  tbe  roof  of 
the  mine  so  as  to  prevent  caving  in,  and  de- 
fendant interposed  a  general  denial.  A  witness 
testified  that  in  his  opinion  the  caving  could 
have  been  prevented  had  the  timbering  been 
done  in  time,  and  that  in  his  opinion  the  timber 
crew  was  about  six  weeks  or  two  months  be- 
hind the  miners  with  the  timbering  work,  and 
he  then  testified,  over  the  objection  of  defend- 
ant, that  the  space  where  the  accident  occurred 
could  have  been  timbered  in  two  or  tbree  days. 
Held,  that  the  evidence  was  not  inadmissible 
as  against  an  objection  that  there  were  no  alle- 
gations charging  that  defendant  was  behind 
with  the  timbering  work,  or  that  such  negli- 
gence was  the  proximate  cause  of  the  injury, 
and  that  the  testimony  was  irrelevant  and  im- 
material. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  270.*] 

6.  Witnesses  (g  379*)— Impeachment. 

In  en  action  for  the  death  of  a  miner  ow- 
ing to  the  caving  in  of  the  roof  of  a  room  in 
the  mine,  a  witness  was  asked  if  defendant's 
mine  boss  did  not  state  that,  it  the  owner  of 
the  mine  had  let  the  boss  have  bad  his  way, 
the  mine  would  have  been  sufficiently  provided, 
and  that  deceased  would  not  have  been  killed, 
to  which  he  was  permitted  to  reply  in  the  af- 
firmative over  objection.  Held,  that  the  mine 
boss  having  testified  on  cross-examination  that 
he  had  not  made  such  statements,  and  having 
testified  as  an  expert  that  the  accident  was  the 
result  of  a  general  "squeeze"  or  movement  of 
the  earth,  which  could  not  have  been  prevented, 
the  evidence  was  admissible  for  the  purpose  of 
impeaching  the  boss. 

[Ei.  Note.— For  other  cases,  see  Witnesses, 
Cent  DiK.  gg  1209,  1220-1222,  1247-1256;  Dec. 
Dig.  g  379.*! 

On  Motion  for  Rehearing. 

7.  Master  and  Servant  (g  278*)— Injuries 
TO  Servant— Evidence. 

In  an  action  for  the  death  of  a  miner  ow- 
ing to  the  caving  in  of  the  roof  of  a  room  in 
the  mine,  evidence  held  to  warrant  a  finding 
that  deceased  was  killed  because  of  the  unsafe 
condition  of  the  place  where  be  was  at  work, 
due  to  defendant's  negligent  failure  to  prop 
the  roof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  278.*] 

Appeal  from  District  Court,  Hopklus  Coun- 
ty;  R.  L.  Porter,  Judge. 

Action  by  Mrs.  Leila  Caddell  and  another 
against  the  Lone  Star  Lignite  Mining  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiffs, defendant  appeals.    Affirmed. 

Harry  P.  Lawther,  for  appellant  Temple- 
ton,  Craddock,  Crosby  &  Dlnsmore,  for  ap- 
pellees. 

HODGES,  J.  In  1909  the  appellant  owned 
and  was  operating  a  lignite  mine  in  Hopkins 
county,  and  on  the  13th  day  of  July  of  that 


*For  otlier  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  &  Am.  Dig.  Key  No.  Serlui  &  Rep'r  Indexes 
t  Writ  of  error  dented  by  Supreme  Court. 
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year  John  Caddell,  one  of  Its  employes,  was 
killed  while  at  work  in  the  mine  by  the  cav- 
ing In  of  the  earth  from  above.  Appellees 
are  the  widow  and  child  of  Caddell,  and 
bring  this  suit  to  recover  damages  sustained 
by  reason  of  his  death. 

The  negligence  relied  on  as  a  ground  of  re- 
covery is  the  failure  of  the  appellant  to  fur- 
nish the  deceased  a  safe  place  in  which  to 
work — the  failure  to  exercise  proper  care  in 
propping  the  roof  of  the  mine  so  as  to  pre- 
vent its  caving  in  while  he  was  performing 
his  duties.  The  testimony  shows  that  the 
mine  had  been  worked  for  some  time,  and 
considerable  excavations  made.  It  was  di- 
vided np  into  compartments  which  the  wit- 
nesses called  "entries"  and  "rooms."  One 
was  designated  as  the  "main  entry,"  and  the 
others  by  numbers,  differing  according  to 
location.  The  employes  consisted  of  the 
miners,  who  dug  coal  by  the  ton ;  the  timber 
crew,  whose  duty  it  was  to  prop  the  roof  of 
the  mine  as  it  was  needed  during  the  prog- 
ress of  the  work;  and  the  trackmen,  who 
were  employed  to  lay  the  track  in  the  mine 
over  which  the  coal  was  hauled,  and  to  keep 
it  clear  of  obstructions.  J.  A.  Gray,  a  man 
of  extended  experience  in  mining,  was  the 
general  foreman  or  mine  boss,  a  man  by  the 
name  of  Warner  was  the  foreman  of  the 
timber  crew,  and  C.  R.  Cranford  was  the 
boss  of  the  trackmen,  and  under  him  Caddell 
worked.  The  fall  of  the  earth  which  caused 
the  death  of  Caddell  occurred  in  the  eighth 
entry.  The  roof  in  this  portion  of  the  mine 
had  not  been  propped.  It  is  apparent  from 
the  testimony  that  propping  the  roof  was 
not  regarded  as  necessary  till  it  began  to 
slough  off  and  fall.  This  condition  did  not 
necessarily  indicate  that  the  roof  had  become 
dangerous  and  unsafe,  but  that  it  would 
become  so  in  the  course  of  time  if  not  prop- 
erly supported.  The  roof  in  the  eighth  ent^ 
had  beea  sloughing  for  several  days,  and  the 
timber  crew  had  commenced  to  brace  It  On 
the  day  of  the  accident  the  falling  of  slate 
and  earth  In  this  place  assumed  such  projwr- 
tlons  that  It  became  questionable  whether  or 
not  the  timber  crew  might  with  safety  pro- 
ceed with  their  work  of  supporting  it  At 
the  noon  hour  on  the  day  Caddell  was  killed. 
Gray,  the  mine  foreman,  and  Warner,  the 
timber  boss,  went  down  Into  the  mine  for 
the  purpose  of  making  an  Inspection  In  this 
particular  locality.  Witnesses  for  the  appel- 
lees testified  that  upon  his  return  Gray  told 
the  emp1oy(:8,  among  whom  was  Caddell, 
that  he  had  made  an  examination,  and  that 
the  mine  was  safe,  and  directed  them  to  go 
on  with  their  work.  This,  however,  is  de- 
nied by  Gray.  About  1  o'clock  p.  m.  on  that 
day  Caddell,  together  with  Cranford,  his  Im- 
mediate superior.  Gray,  and  some  employes, 
returned  to  the  mine  for  the  purpose  of  re- 
suming work.  When  they  reached  the  eighth 
entry,  they  found  that  the  track  at  that  place 
was  covered  with  debris  which  had  fallen 


some  time  during  the  day;  and  Caddell, 
Cranford,  and  one  other  employ^  b^an  to 
remove  it.  Gray  and  Warner  were  both 
present,  and,  according  to  witnesses  who  tes- 
tified for  appellant.  Gray  was  making  a  far- 
ther investigation  of  the  condition  of  the 
roof  by  driving  his  chisel  Into  it  at  varlons 
places,  and  sounding  to  see  whether  or  not 
It  was  solid.  While  thus  engaged,  a  crack 
appeared  In  the  slate  above,  and,  before  the 
employes  could  get  out  of  the  way,  a  large 
quantity  of  earth  fell,  killing  Caddell  and 
partially  burying  another  employfi.  Gray 
discovered  the  crack  indicating  that  a  fall 
was  probable,  and  gave  the  warning,  but  too 
late  for  Caddell  to  escape. 

The  principal  defense  relied  on  in  this 
appeal  is  that  the  rule  of  law  making  the 
master  liable  for  a  failure  to  furnish  the  serv- 
ant a  reasonably  safe  place  in  which  to  work 
has  no  application  under  the  facts  of  this 
case.  Complaint  is  made  in  the  first  group 
of  assigned  errors  of  the  refusal  of  the  court 
to  give  a  peremptory  Instruction  in  favor  of. 
appellant,  and  in  submitting  to  the  Jnry  the 
issue  of  negligence  as  a  basis  of  liability. 
The  proposition  asserted  is  as  follows:  "The 
safe  place  rule  does  not  apply  where  In  a 
mine  the  workmen  were  engaged  in  timber- 
ing a  dangerous  place  and  bad  been  tempo- 
rarily stopped  by  the  sloughing  from  the  roof 
of  such  quantities  of  shale  and  slate  as  to 
make  the  continuation  of  the  work  appear 
dangerous,  and,  while  the  foreman  was  test- 
ing and  Inspecting  the  roof  for  the  purpose 
of  determining  whether  it  was  safe  to  go  on 
with  the  timbering,  it  suddenly  and  wlthont 
warning  caved  In  and  killed  the  servant" 
The  principle  of  law  invoked  by  counsel  for 
appellant  seems  to  have  fonnd  its  application 
In  determining  the  master's  duty  with  ref- 
erence to  those  servants  who  are  at  the  time 
engaged  in  the  business  of  making  safe  a 
place  that  is  unsafe,  or  those  who,  by  reason 
of  the  fact  that  such  work  is  being  done,  are 
put  upon  notice  of  an  unsafe  condition  of 
the  place  In  which  to  work.  As  to  those 
servants  who  are  engaged  in  repairing  an 
unsafe  place,  the  rule  finds  its  rationale  In 
the  doctrine  that  the  servant  assumes  the 
risks  ordinarily  incident  to  his  employment, 
and  that  a  danger  existing  by  reason  of  the 
unsafe  condition  of  the  place  is  one  of  the 
necessary  incidents  to  the  service  of  making 
the  place  safe.  After  all,  the  rule  rests  upon 
the  hypothesis  that  the  danger  is,  or  should 
be,  known  to  the  servant,  and  for  that  reason 
the  risk  Is  regarded  as  one  which  he  as- 
sumes. 1  Labat,  Master  and  Servant,  K  ^< 
268.  The  argument  of  counsel  for  appellant 
upon  the  above  proposition  proceeds  upon 
the  assumption  that  Caddell  was  one  of  the 
servants  engaged  at  that  time  in  repairing 
the  unsafe  condition  of  the  mine  roof.  The 
assumption  is  not  Justified  by  the  facts.  The 
business  of  propping  the  roof  and  preventing 
Its  caving  was  distinctly  that  of  the  timber 
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crew,  of  which  Warner  was  the  boss.  Oad- 
dell  was  not  a  member  of  that  crew,  and  It 
was  no  part  of  his  business  to  assist  In  that 
work.  He  was  a  trackman,  working  under 
the  superTislon  of  another  boss  and  In  an' 
entirely  different  department  of  the  service. 
He  was  there  upon  that  occasion,  according 
to  the  testimony  of  witnesses  for  the  appel- 
lees, for  the  purpose  of  iperforming  a  service 
In  the  line  of  his  duty — that  of  removing 
obstructions  from  the  track — and  was  not 
expected  to  take  any  part  in  propping  up 
the  roof.  It  cannot  therefore  be  said  that  he 
was  a  servant  engaged  at  the  time  in  mak- 
ing safe  an  unsafe  place.  There  was  abund- 
ant evidence  to  support  a  finding  by  the 
Jury  that  the  appellant  was  guilty  of  negli- 
gence in  not  sooner  placing  props  under  the 
roof  at  this  particular  place.  The  testimony 
shows  that  the  roof  had  been  falling  there 
for  several  days,  and  it  seems  to  be  conced- 
ed that  when  this  condition  arises,  prudence 
dictated  that  it  should  be  supported.  The 
contention  that  Caddell  assumed  the  risk 
of  the  dangerous  condition  of  the  place  must 
rest  upon  the  ground  that  It  was  a  danger  of 
which  he  knew.  The  proof  shows  that  Cad- 
dell was  an  inexperienced  man,  and  had  been 
at  work  in  the  mine  only  a  few  months.  He 
knew  that  the  earth  was  falling  at  this  par- 
ticular place,  and  had,  prior  to  the  time  he 
was  injured,  expressed  some  fear  regarding 
its  safety.  But  the  testimony  also  shows 
that,  nfter  he  had  expressed  those  apprehen- 
sions, Gray,  the  mine  boss  and  an  expert  In 
such  matters,  had  assured  him,  together  with 
other  employes,  that  he  had  made  an  ex- 
amination, and  that  it  was  safe,  and  had 
ordered  them  to  retnm  to  work.  Under  that 
state  of  facts,  we  do  not  think  it  can  be  said 
that  Caddell  assumed  the  risk,  or  was  guilty 
of  contributory  negligence  as  a  matter  of 
law.  G.,  0.  &  S.  P.  Ry.  Co.  v.  Duvall,  12 
Tex.  Civ.  App.  34a  35  8.  W.  700;  OU  MUl 
Co.  V.  Farmer.  56  Tex.  301 ;  T.  &  N.  O.  R7. 
Co.  V.  Kelly,  98  Tex.  123,  80  S.  W.  82 ;  Id., 
34  Tex.  Civ.  App.  21,  80  S.  W.  1076;  Shad- 
ford  V.  Railway  Co..  121  Mich.  224,  80  N. 
W.  30;  Commerce  Milling  &  Grain  Co.  v. 
Gowan,  104  S.  W.  916;  Rowden  v.  Mining 
Co.,  136  Mo.  App.  376,  117  S.  W.  695.  The 
servant,  in  order  to  be  charged  with  an  as- 
sumption of  the  risk  upon  the  ground  that 
he  knows  of  the  existence  of  the  defect,  must 
not  only  know  of  the  situation,  but  also  of 
the  danger  that  Is  likely  to  result  from  it 
Rigsby  V.  Oil  Well  Supply  Co.,  115  Ma  App. 
297,  91  8.  W.  4('>0;  Railway  Co.  v.  Jones,  77 
Ark.  367,  92  8.  W.  244,  4  L.  R.  A.  (N.  8.) 
837;  Robertson  v.  Hammond  Packing  Co., 
115  Mo.  App.  520,  91  8.  W.  161;  M.,  K.  & 
T.  Ry.  Co.  V.  Dumas,  93  8.  W.  403 ;  1  Labat, 
Master  and  Servant,  S  296,  and  cases  cited. 
Caddell  may  have  known  that  the  roof  was 
sloughing  off,  and  that  it  should  be  propped, 
1-tit  the  jury  had  a  right  to  conclude  that  he 
was  not  gollty  of  a  want  oif  proper  care  In 


relying  upon  the  statements  of  an  expert 
miner  that  the  situation  was  not  dangerous 
and  that  he  might  safely  pursue  his  work  at 
that  place. 

The  fourth  and  fifth  assignments  of  error 
complain  of  the  admission  of  certain  testi- 
mony which,  it  is  claimed,  was  prejudicial  to 
the  appellant  The  bill  of  exception  shows 
that  Davis,  a  witness  for  the  appellees,  had 
testified  that  in  bis  opinion  the  timber  crew 
was  about  six  weeks  or  two  months  behind 
the  "entry  men"  (probably  meaning  the  mi- 
ners) with  the  work  of  timbering  the  mine. 
The  witness  was  then  permitted,  over  the 
objection  of  counsel  for  appellant,  to  say 
that  the  space  where  the  accident  occurred 
could  have  been  timbered  In  two  or  three 
days.  The  objection  to  this  testimony  was 
that  there  were  no  allegations  in  the  petition 
charging  that  appellant  was  behind  with  the 
timbering,  or  that  such  negligence  was  the 
proximate  cause  of  the  injury,  that  the  evi- 
dence showed  that  this  entry  was  timbered 
to  within  a  few  feet  of  where  the  accident 
occurred,  and  the  testimony  objected  to  was 
irrelevant  and  immaterial.  We  do  not  think 
the  objections  were  tenable.  Appellant  bad 
by  its  general  denial  put  in  issue  all  the 
material  facts  alleged,  necessarily  including 
those  upon  which  the  appellees  relied  as 
charging  appellant  with  negligence  In  not 
having  timbered  this  entry.  Davis  had  pre- 
viously testified,  without  objection,  that  in  his 
opinion  this  falling  of  the  earth  could  have 
been  prevented  had  the  timbering  been  done 
In  time.  We  think  his  answer  which  was  ad- 
mitted over  the  objectjon  was  relevant  as 
tending  to  show  that  the  appellant  was  neg- 
ligent in  not  having  done  this  sooner.  Its 
relevancy  was  strengthened  by  the  testimony 
of  Gray,  afterwards  given,  in  which  he  stat- 
ed that  In  his  opinion  the  accident  was  the 
result  of  what  the  miners  call  a  "sqneeze"; 
that  Is,  a  sloughing  of  such  proportions  that 
no  amount  of  timbering  could  have  prevent- 
ed it 

The  third  bill  of  exception  shows  an  ob- 
jection to  the  following  question:  "Q.  I  will 
ask  you  if  Mr.  Gray  (appellant's  mine  boss) 
did  not  state  to  you  in  the  conversation  down 
there  at  tbe  new  mine  that,  if  Mr.  Watelsky 
(the  owner)  had  let  him  have  his  way,  he 
could  have  had  the  mine  sufficiently  pro- 
vided, and  that  John  Caddell  would  have 
been  a  live  man  to-day?"  Objection  was 
made  to  the  witness'  answering  that  question 
upon  the  ground  that  It  appeared  from  the 
testimony  tbat  Gray  at  the  time  he  is  al- 
leged to  have  made  that  statement  was  no 
longer  In  the  employ  of  the  appellant  and 
that  appellant  could  not  be  bound  by  any 
admission  or  statement  made  by  bim  under 
such  circumstances;  that  tbe  testimony  was 
Improper  and  incompetent,  and  not  admissi- 
ble even  for  purposes  of  Impeachment  The 
objections  were  overruled  by  the  court,  and 
tbe  witness  answered,  "Xes."    Th«  qaaliSca- 
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tlon  appended  by  the  court  to  this  bill  of  ex- 
ception sbows  that  this  teBtimony  was  ad- 
mitted after  Gray  bad  testified  on  cross-ex- 
amination tbat  he  had  not  made  such  state- 
ments as  those  Inquired  about,  and  that  this 
question  and  answer  were  permitted  only 
for  the  purpose  of  Impeaching  Gray,  and  It 
was  80  stated  by  counsel  for  appellees  in 
the  presence  of  the  Jury.  Gray  had  testified 
previously  as  an  expert  in  such  matters  and 
had  stated  that  the  accident  was  the  result 
of  a  general  "squeeze"  and  extraordinary 
sloughing  of  the  earth,  which  could  not  pos- 
sibly have  been  prevented  by  any  amount  of 
timbering.  His  testimony  would  tend  to 
show  that  Caddell  was  injured  as  the  result 
of  an  inevitable  accident,  for  which  the  ap- 
pellant could  not  be  held  responsible.  The 
effect  of  the  statements  attributed  to  him  by 
Davis  was  to  Impeach  Gray  In  that  respect ; 
and  upon  that  Issue  at  least  we  think  the  tes- 
timony of  Davis  was  material  and  proper. 

Finding  no  error  In  the  judgment.  It  Is  ac- 
cordingly afllrmed. 

On  Motion  for  Rehearing. 

There  are  no  Just  grounds  for  saying  the 
jury  was  not  warranted  in  reaching  the  fol- 
lowing conclusions :  (1)  That  the  place  where 
Caddell  was  working  at  the  time  of  his  death 
was  unsafe,  and  that  by  reason  of  that  con- 
diUon  he  was  killed;  (2)  that  this  unsafe 
condition  was  due  to  the  failure  on  the  part 
of  the  appellant  to  sooner  prop  the  roof 
and  prevent  its  falling ;  (3)  that  the  failure 
of  appellant  to  sooner  prop  the  roof  was  due 
to  its  negligence.  It  is  insisted,  however, 
that  Caddell  knew  of  the  unsafe  condition 
of  the  roof,  and,  whether  engaged  in  the 
work  of  making  the  place  safe  or  not,  he  as- 
sumed the  risk  of  any  injury  that  might  re- 
sult from  that  condition.  We  can  best  an- 
swer the  contention  of  counsel  by  quoting 
portions  of  the  testimony  upon  which  the 
Jury  might  have  relied  in  support  of  Its 
conclusions. 

Slayten,  a  witness  for  the  appellee.  In 
speaking  of  the  dgbris  which  had  fallen  on 
the  track  in  the  eighth  entry  before  the  acci- 
dent, stated:  "I  would  guess  that  piece  of 
rock  or  slate  which  fell  to  weigh  between  two 
and  four  tons.  The  employes  of  the  com- 
pany, not  men  working  by  the  ton,  were  the 
ones  that  were  taking  this  slate  and  stufT 
ofT  of  the  track  at  the  time  of  the  accident. 
John  Caddell  and  the  man  Daniels  were  both 
company  men.  The  company  men  do  this 
cleaning  up  of  falls,  and  the  diggers  and  driv- 
ers don't  have  help  unless  they  are  Just  a 
minded  to.  ♦  *  *  Bob  Cranford  worked 
with  John  Caddell  when  they  were  not  re- 
moving this  falling  stuff.  They  worked  on 
the  track,  laying  switches,  tracks,  etc.  •  •  • 
After  Mr.  Gray  went  down  in  the  mine  to 
examine  that  place  at  noon,  he  came  back, 
and  said  he  thought  we  could  go  back  to 
work  all  right  that  afternoon.  We  were  sup- 
posed to  start  down  in  the  mine  to  work  at 


about  15  minutes  of  1  o'clock  T  do  not 
know  exactly  who  was  present  when  he  told 
us  to  go  back  to  work  that  afternoon.  Sev- 
eral of  the  boys  were  there.  John  Caddell 
was  there.  •  •  *  John  was  talking  to  me 
at>out  that  place  while  we  were  eating  dinner, 
and  before  Mr.  Gray  said  for  all  of  as  to 
go  back  to  work.  He  said  be  rather  thought 
the  place  was  dangerous.  John  was  helpins 
remove  this  slate  before  dinner.  I  did  not 
hear  any  one  tell  him  to  do  this  work.  I  did 
not  hear  Gray  say  anything  directly  to  John 
when  he  was  talking  to  us  about  going  back 
to  work.  He  was  talking  to  all  of  us. 
•  *  •  In  my  opinion,  if  this  place  had 
been  propped,  the  fall  would  not  bare  oc- 
curred. Mr.  Crauford  was  with  Mr.  Gray 
when  he  came  out  of  the  mine  that  first  time 
He  said  he  thought  the  place  was  all  right, 
ond  to  go  back  and  finish  cleaning  It  up  and 
get  to  work."  Ed  Duncan,  a  witness  for  the 
plaintiff,  testified:  "While  we  were  at  the 
top  eating  dinner,  John  Caddell  said  that.  If 
he  had  not  been  sick  and  laying  off,  he  would 
not  go  back  that  afternoon.  When  Mr.  Gray 
came  up  out  of  the  mine,  ue  said  that  he  had 
examined  the  place,  and  thought  It  was  per- 
fectly safe.  Told  me  to  get  the  other  driver 
to  also  pull  in  my  place  until  we  could  get 
this  place  cleaned  up.  This  was  Just  before 
work  time,  and  after  John  had  said  that 
about  being  sick.  He  said  this  in  the  pres- 
ence of  John  Caddell.  John  Caddell  and  I 
went  down  to  work  at  the  same  time.  •  ,*  * 
Bob  Cranford  was  the  head  trackman.  Cad- 
dell was  bis  helper.  Head  trackman  attends 
to  the  main  track.  It  Is  the  duty  of  the 
company  man  that  first  finds  any  slate  or 
stuff  on  the  track  to  take  It  off.  •  ♦  • 
Caddell  was  a  trackman.  It  was  a  part  of 
Caddell's  duty  as  trackman  to  help  take  off 
this  stuff.  There  was  no  timber  at  this 
place  where  he  was  killed.  It  was  not  prop- 
ped. It  was  not  safe  without  props  there. 
Its  condition  was  very  bad,  was  arched  out 
7  or  8  feet  high.  If  it  had  been  properl} 
timbered.  It  would  have  prevented  this  fall. 
It  was  liable  to  fall  at  any  time  when  there 
was  no  timber  there.  When  Mr.  Gray  came 
back  up  after  his  examination,  be  did  not 
say  bow  he  examined  the  place,  but  said  it 
was  perfectly  safe  and  for  us  to  go  l»ack  to- 
work." 

C.  R.  Cranford,  a  witness  for  the  defend- 
ant, and  Caddell's  Immediate  superior,  testi- 
fied: "At  the  place  of  this  fall,  shale  or 
slate  had  fallen  on  the  track.  The  roof 
where  this  stuff  had  fallen  out  looked  to  be- 
good.  The  roof  was  then  of  rock.  The  slate- 
had  already  fallen.  •  •  •  We  went  down 
there  to  sound  around,  and  see  if  we  thoagbt 
the  place  was  good  and  all  right  When  we 
went  down  there,  I  picked  up  a  few  chunks 
of  dirt  or  slate,  and  threw  it  off  the  track. 
Mr.  Gray  was  sounding  around.  I  do  not 
know  now  what  he  used  to  sound  the  place- 
wlth.  •  *  *  I  have  sounded  the  roof  of 
mines.    That  roof  (sounded  aafe.   loouldbetr 
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the  sound  It  made  when  Mr.  Gray  knocked  on 
It.  I  do  not  believe  be  did  anything  except 
to  sound  the  mine.    I  did  not  do  anything. 

*  *  *  I  suppose  there  was  a  ton  of  this 
stuff  that  had  fallen  on  the  track,  or  maybe 
not  BO  much ;  maybe  only  about  1,000  pounds. 

•  •  •  We  all  got  up  to  this  fall  in  the 
eighth  entry.  Mr.  Gray,  Warner,  Caddell, 
and  myself  were  all  throwing  some  of  this 
fallen  stuff  off  of  the  track.  This  was  the 
fall  where  I  bad  been  with  Mr.  Gray  that 
morning.  Gray  was  there  with  us.  If  be  was 
doing  anything  besides  throwing  this  stufT 
off  of  the  track,  I  did  not  notice  him.  *  •  • 
Nobody  told  me  to  pick  up  that  slate.  I  do 
not  know  of  anybody  telling  Cadddl  to  pick 
It  up.  The  reason  J  was  picking  this  stuff 
off  of  the  track  was  that,  when  I  saw  any 
stuff  on  the  track,  I  went  to  work  at  re- 
moTlng  It;  considered  it  my  place.  Caddell 
and  I  did  not  go  np  there  to  clean  track.  We 
were  on  our  way  to  get  our  tools.  Nobody 
told  me  to  stop  and  clean  track  before  I  got 
my  tools.  •  •  *  When  I  got  there  to 
where  this  stuff  was  on  the  track.  I  stopped 
and  started  to  throwing  it  off.  I  was  at  this 
place  about  three-quarters  of  an  hour  before 
this  fell  on  Caddell.  I  did  not  notice  any- 
thing that  would  indicate  that  this  place 
would  fall  in.  Did  not  see  any  sign,  or  did 
not  notice  any.  They  had  timbered  right 
up  to  the  place  of  this  fall.  •  *  *  I  do 
not  know  how  many  times  he  (referring  to 
Gray)  knocked.  I  was  watching  him.  I  was 
picking  up  coal  at  the  same  time.  I  was 
wltbln  a  few  feet  of  him.  •  •  •  when 
he  sounded,  it  sounded  to  me  like  it  was 
safe  and  would  not  fall.  You  cannot  tell 
always  whether  it  is  dangerous  or  not.  Tes ; 
it  was  dangerous  without  props.  It  did 
sound  good.  I  cannot  say  whether  I  thought 
the  place  was  dangerous  without  props  at 
the  time  Mr.  Gray  and  I  were  there  inspect- 
log  it  Tea ;  I  think  it  ought  to  have  beoi 
propped.  I  expect  it  was  dangerous  without 
It  We  were  propping  It  before  it  fell. 
When  Gray  was  sounding  It  there  by  me,  it 
looked  to  be  good,  but  I  could  not  tell  much 
about  It  •  •  •  When  a  fall  occurs  on 
the  track,  It  Is  to  the  interest  of  the  company 
to  get  it  up  off  of  the  track  as  soon  as  pos- 
sible, 80  as  not  to  stop  the  operation  of  the 
cars.  It  is  my  opinion  tliat  it  was  my  place 
to  help  do  this.  Yes;  I  was  helping  there, 
because  I  think  It  was  my  duty.  Yes ;  John 
Caddell  was  doing  that.  Yes;  I  understand 
It  was  a  part  of  his  duty  as  well  as  mine 
to  help  pick  up  that  stuff.  Yes ;  he  was  un- 
der my  supervision  and  under  Mr.  Gray's 
at  the  time  he  was  doing  this  work.  Yes; 
and  where  Mr.  Gray  and  myself  could  both 
see  him.  Yes;  I  considered  it  my  duty  to 
do  this  work  when  It  was  needed.  Yes;  it 
was  my  helper's  duty  also.  Yes;  John  Cad- 
dell was  actually  engaged  in  helping  clean 
tblB  track  at  the  time  he  was  killed." 

A.  ti.  Daniels,  a  witness  for  the  appellant, 
testified:    "After  we  got  down  in  the  mine, 


Mr.  Gray  or  Mr.  Warner,  one,  I  could  not 
say  which,  told  us  to  get  this  place  cleaned 
up  so  we  could  go  to  hauling  coal,  and,  while 
we  were  at  work,  there  one  of  them  hollered, 
'Look  out  this  place  is  dangerous!'  And  I 
did  not  know  anything  else.  I  do  not  know 
that  Caddell  said  anything  down  there.  I 
did  not  see  Caddell  that  morning.  *  •  • 
This  happened  so  quick  that  I  knew  nothing 
about  it  until  it  was  on  me.  It  happened 
m  a  second  or  two  after  somebody  hollered 
'Look  out!'  [This  witness  was  injured  at 
the  same  time  and  by  the  same  fall  that 
caused  the  death  of  Caddell.]  When  I  got 
beck  from  dinner  and  had  gotten  to  the 
scales.  Bob  Cranford  was  there,  and  said 
that  Mr.  Gray  was  l>ack  there,  and  to  come 
on  back  and  go  to  work.  I  do  not  remember 
whether  he  said  Mr.  Gray  said  it  was  safe 
or  not.  My  best  recollection  is  that  he  said 
that  Mr.  Warner  and  Gray  said  that  it  was 
all  right,  and  for  us  to  come  back  and  go  to 
work.  Cannot  say  whether  Mr.  Gray  said  It 
or  not.  *  *  *  He  said  the  place  was  all 
right  •  •  •  John  Caddell  was  there  at 
the  time  he  told  us  this." 

J.  A.  Gray,  the  appellant's  mine  boss,  testi- 
fied: "It  is  hardly  ever  the  case  that  a 
whole  mine  is  timbered.  Sometimes  we  find 
a  rotten  or  faulty  roof,  and  then  we  timber 
it.  When  it  commences  to  slough  olf,  then 
it  should  be  timbered.  When  a  roof  sounds 
drummy  and  begins  to  slough  off,  then  they 
go  to  timbering  it"  In  speaking  of  the  roof 
at  the  place  where  the  fall  occurred.  Gray 
testified:  "It  sounded  solid,  but  would  keep 
on  flecking  off.  Was  the  most  peculiar  place 
I  ever  saw.  When  a  place  sounds  solid.  It 
does  not  fleck  off,  but  this  place  sounded 
solid  and  flecked  off  at  the  same  time.  That 
flecking  is  usually  accompanied  by  a  drum- 
my sound.  I  did  not  know  what  to  think. 
We  then  went  back  out  of  the  mine  for  din- 
ner." Again  he  says:  "And  there  were 
places  in  the  mine  that  seemed  to  need  tim- 
bering worse  than  that  place  did.  I  went  to 
timbering  there  as  soon  as  Warner  reported. 
When  I  was  tapping  and  examining  this  roof, 
I  did  not  expect  it  would  fall  until  after  I 
discovered  the  crack.  When  I  saw  the  crack 
and  thought  the  place  was  going  to  fall,  I 
hollered  for  the  men  to  look  out,  and  for 
everybody  to  get  back.  •  •  •  I  suppose 
It  had  been  flecking  at  the  place  of  the  acci- 
dent some  three '  or  four  days.  I  do  not 
know  that  I  thought  about  timbering  the 
whole  place  when  I  saw  this  flecking.  •  •  • 
I  did  not  decide  it  all  needed  timbering  untU 
the  day  before  the  accident  •  •  •  The 
reason  I  did  not  keep  on  timbering  right  on 
up  to  the  accident  is  because  the  roof  was  too 
low,  and  we  had  to  wait  for  it  to  slough  off. 
That  is  the  only  reason.  •  •  •  This  place 
was  in  uncertainty ;  yes.  Was  In  uncertainty 
probably  three  days  prior  to  the  accident; 
noticed  it  had  been  falling  more  than  it 
was  in  the  habit  of.  I  did  not  get  anxious, 
but  got  Interested,  and  wanted  to  see  what 
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was  the  matter.  Tes;  I  decided  that  place 
needed  timbering  that  day  before  the  acci- 
dent.    Tes;    I    decided   it   was   dangerous. 

*  *  *  I  did  not  know  at  tbe  time  whetli- 
er  the  place  was  safe  or  unsafe.  I  had  not 
formed  a  definite  opinion  at  that  time.  I 
knew  It  was  uncertain.  I  did  not  warn  a 
man  then.  I  did  not  know  any  were  there. 
I  told  Warner  at  the  top  that  I  was  going 
down  ahead  of  them,  and  see  If  the  place  was 
sound  and  all  right ;  that  I  bad  examined  It 
that  morning  and  it  sounded  solid,  but  was 
the  most  peculiar  place  I  had  ever  seen ;  and 
that  I  was  going  to  make  a  thorough  exami- 
nation before  the  men  got  back  to  work.  I 
did  not  direct  them  not  to  go  back  to  work. 

•  *  •  I  do  not  know  that  I  told  Charley 
Davis,  at  the  new  mine,  that,  if  Watelsky 
had  let  me  done  as  I  wished,  the  mine  would 
have  been  fixed  up  in  better  shape,  and  that 
Caddell  would  have  been  alive  to-day.  •  *  • 
I  remember  being  asked  some  question  like 
that  In  Como.  Some  one  in  the  crowd  an- 
swered that,  If  I  bad  had  my  way,  I  wonid 
have  had  the  mine  fixed  up,  and  that  If  Wa- 
telsky had  let  me  do  as  I  wanted  to  that 
John  Caddell  would  have  been  alive  to-day, 
and  then  turned  to  me  and  asked  me  If  that 
was  not  true.  I  said  it  might  be  possible. 
Did  not  say  I  had  been  to  Watelsky  several 
times  for  hands  and  timber  to  fix  up  this 
mine,  or  this  place.  •  •  •  A  man  who 
had  only  worked  in  the  mines  could  not  tell 
from  looking  at  a  roof  that  had  begun  to 
fleck  whether  or  not  it  was  dangerous.  That 
Is  sometimes  a  difficult  matter  for  an  ex- 
perienced man.  Must  be  a  man  of  some  ex- 
perience to  know  this;  must  have  some 
knowledge  of  tbe  formation  of  tbe  earth,  and 
know  bow  to  make  the  test.  •  •  •  Right 
at  this  particular  place  where  Caddell  was 
killed  it  bad  been  flecking,  I  suppose,  about 
three  or  four  days.  Flecked  something  like 
a  half  a  ton  I  suppose.  That  was  that  draw 
slate  I  was  speaking  of.  It  was  an  ordinary 
occurrence  for  this  draw  slate  to  fleck  off. 
Yes;  sometimes  after  this  flecks  off  tbe  blue 
shale  above  will  stand  all  right  without  any 
props.  Yes;  we  had  stopped  timbering  close 
to  the  place  of  the  accident  about  a  week  be- 
fore the  accident.  Started  up  again  the 
afternoon  before  the  accident.  •  •  •  We 
bad  stopped  at  this  place  because  It  had  not 
fallen  out  high  enough  tq  be  timbered,  and 
also  It  did  not  seem  to  need  It" 

Walter  Slusber  testified  for  the  appellees: 
"I  remember  Mr.  Gray  coming  out  of  the 
mine  Just  as  I  finished  dinner.  I  had  already 
finished  eating.  I  was  sitting  around  tbe 
shaft  I  remember  bim  saying  be  had  been 
down  and  found  It  all  right,  he  thought 
John  Caddell  was  sitting  right  past  me  at 
tbe  time.  He  was  talking  to  all  of  us  there, 
I  suppose." 

The  foregoing  testimony  establishes  the 
following  facts:    That  at  the  time  Caddell 


was  killed  be  was  at  work  In  the  perform- 
ance of  bis  duty,  and  at  a  place  where  be 
was  expected  and  known  to  be ;  that  he  had 
been  previously  assured  by  his  superior,  who 
was  an  expert  in  such  business,  that  the  mine 
roof  was  safe  and  that  be  might  proceed  with 
bis  work,  and  was  directed  to  do  so;  that 
danger  of  the  roofs  falling  was  not  so  insni- 
uent  and  threatening  os  to  Justify  the  con- 
clusion that  he  was  guilty  of  contributory 
negligence  as  a  matter  of  law  In  exposing 
himself  in  tbe  manner  tie  did. 

If  these  conclusions  be  correct,  then  we 
can  see  no  reason  for  changing  the  disposi- 
tion previously  made  of 'the  case^  and  tbe 
motion  for  rehearing  is  overruled. 


MACK  et  ux,  v.  HOUSTON  B.  &  W.  T. 

RY.  CO. 

(Court  of  Civil  Appeals  of  Texas.'    Feb.  4, 

1911.    Rehearing  Denied  Feb.  23.  1911.) 

1.  Negligence  (g  32*)— CoNornoK  or  Lard— 
Cabe  Owed  Licensees. 

A  landowner  owes  a  licensee  no  duty  to 
keep  his  premises  in  a  safe  condition. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  i§  43-44;    Dec.  Dig.  g  32.*] 

2.  Railboads  (g  274*)— Injuries  to  Pebsons 
AT  Stations — Licensees— Who  Abe. 

Though  persons  who  congregate  aronnd  a 
railroad  station  without  business  are  only  li- 
censees, one  in  the  employ  of  men,  whom  tbe 
railroad  allowed  to  erect  a  building  at  the  sta- 
tion which  they  used  for  a  store,  in  which  was 
tbe  post  office,  and  which  was  used  by  the 
railroad  for  a  ticket  office,  was  not  a  mere  li- 
censee, but  was  an  invited  person  lawfully 
there  to  the  extent  his  employment  required  his 
presence  at  the  station,  and  as  such  was  en- 
titled to  reasonable  care  on  the  part  of  tbe  rail- 
road. 

[EM.   Note.— For  other  cases,  see   Railroads. 
Gent  Dig.  g  869;  Dec.  Dig.  g  274.*] 

3.  Pleading  (g  34*)  —  Deudbbeb  —  Genkbal 

DEMUBBEB — INFEBENCES   AS  TO    VAUDITT  OF 

Pleading. 

On  general  demurrer,  every  reasonable  in- 
tendment will  be  indulged  in  favor  of  tbe  plead- 
ing. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent  Dig.  gg  66-75;   Dec.  Dig.  g  34.*] 

4.  Pleading  (f  193*)— Deuubbeb  —  Oknxbal 

DEHTJBBEB— PETITION . 

If  evidence  admissible  under  the  allega- 
tion of  a  petition  might  show  a  cause  of  ac- 
tion, a  petition  is  good  on  general  demurrer. 

[Ed.    Note.— For   other    cases,    see    Pleadinz, 
Cent  Dig.  gg  428-443;    Dec.  Dig.  g  193.*] 

5.  Railboads  (g  282*)— iNJUBiEs  TO  Pebsons 
AT  Stations  —  Pleading  —  Allegation  or 
Neolioence— Pboof. 

Where  the  petition  in  an  action  by  a 
father  against  a  railroad  for  the  wrongful  death 
of  his  minor  son  caused  by  the  negligent  main- 
tenance of  a  defective  crane  at  a  certain  sta- 
tion alleged  that  the  son  was  lawfully  and  nec- 
essarily upon  the  station,  proof  that  the  de- 
cedent waa  necessarily  near  the  crane  is  per- 
missible. 

[Ed.   Note.— For  other  cases,   see    Railroads, 
Cent  Dig.  g  911;   Dec.  Dig.  g  282.*] 

Appeal  from  District  Court,  Polk  County; 
L.  B.  Hlghtower,  Judge. 


•For  otber  cases  see  same  topic  and  lectlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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Action  by  Henry  Mack  and  wife  against 
the  Houston  East  &  West  Texas  Railway 
Company.  From  a  judgment  sustaining  a 
general  demnrrer  and  dismissing  the  action, 
plaintiffs  appeaL    Reversed  and  remanded. 

F.  Campbell,  for  appellants.  Baker,  Botts, 
Parker  &  Garwood,  J.  C.  Feagin,  and  J.  S. 
McEachln,  for  appellee. 

REESB,  J.  Henry  Mack  and  wife  bring 
this  suit  against  tbe  Houston  East  &  West 
Texas  Railway  Company  to  recover  damages 
for  the  death  of  their  son,  Ellis  Mack,  16 
years  of  age,  alleged  to  hare  been  occasioned 
by  the  negligence  of  defendant  The  trial 
court  sustained  a  general  demurrer  to  plain- 
tiffs' petition,  and,  plaintiffs  declining  to 
amend,  dismissed  the  suit  From  the  Judg- 
ment of  dismissal,  plaintiffs  appeal. 

The  petition  alleged  that  appellee  had  a 
depot  or  station  for  receiving  and  discharg- 
ing freight  and  passengers  and  the  United 
States  mails  at  a  place  called  Bering  on  its 
line  of  railway;  that.  Instead  of  bringing 
its  trains  to  a  stop  to  take  on  and  put  off 
the  mails,  appellee  constructed  at  said  sta- 
tion and  alongside  its  track  a  machine  called 
a  "maU  crane^"  by  means  of  which  the  mall 
pouches  were  taken  on  and  put  off  while 
trains  were  running  at  a  high  rate  of  speed, 
and  that  this  machine  was  so  negligently 
constructed  that  the  steps  thereto,  which 
were  designed  to  be  suspended  by  hooks 
when  not  in  use,  would  fall  from  the  fasten- 
ings when  trains  moved  by ;  that  the  defects 
in  saiA  machine  were  well  known  to  appellee, 
but  wholly  unknown  to  the  said  Ellis  Mack ; 
and  that  appellee  continued  to  use  said  crane 
without  warning  to  any  one  of  its  danger. 
The  crane  was  located  on  the  depot  grounds 
where  people  were  in  the  habit  of  congregat- 
ing on  the  arrival  and  departure  of  trains. 
The  petition  further  alleged:  '^hat  a  lum- 
ber manufacturing  plant  was  situated  at 
said  station,  and  that  said  manufacturing 
company  owned  and  maintained  a  commis- 
sary or  store  by  the  full  consent  of  defend- 
ant company,  immediately  by  the  track  of 
said  railroad,  which  said  storehouse  was 
used  by  defendant  company  as  a  warehouse 
and  passenger  ticket  office.  That  within  the 
said  building  operated  as  said  warehouse  and 
ticket  office  the  United  States  post  office  was 
by  consent  and  knowledge  of  defendant  com- 
pany kept  and  maintained,  and  all  persons 
were  by  permission  and  action  of  defendant 
company  invited  upon  said  depot  premises, 
especially  those  in  the  employ  of  said  lum- 
ber manufacturing  concern,  as  was  the  plain- 
tiffed  said  son  on  the  day  he  was  killed. 
That  the  plaintiffs'  son,  Ellis,  was  in  the  em- 
ploy of  said  lumber  manufacturing  concern, 
and  that  by  virtue  of  the  invitation  of  de- 
fendant company  as  aforesaid  and  the  plain- 
tiffs' said  son's  duties  to  bis  employer  he  was 
upon  said  defendant's  grounds,  and  the  plain- 
tiffs' son  did  have  a  right  to,  and  did  ex- 
pect, an  ordinary  degree  of  safety  while  up- 


on said  grounds.  That  on  June  16,  1907,  tbe 
plaintiffs'  son,  Ellis  Mack,  was  standing  near 
the  mall  crane  and  at  a  safe  distance  from 
the  defendant's  track,  when  one  of  defend- 
ant's passing  trains  caused  said  steps  to  fall 
from  their  fastening,  struck  the  plaintiffs' 
son,  Ellis,  and  knocked  him  upon  the  rail- 
road track  and  under  the  said  moving  train. 
That  the  wheels  of  defendant's  cars  passed 
over  their  son's  body,  killing  him  instant- 
ly." There  were  further  allegations  showing 
the  damages  sustained  by  appellants  from 
the  death  of  their  son.  Under  appropriate 
assignment  of  error  appellants  question  the 
correctness  of  the  ruling  of  the  trial  court 
sustaining  the  general  demurrer. 

From  the  brief  of  appellee  we  gather  that 
tbe  ground  of  demurrer  relied  upon,  and 
which  determined  the  court's  ruling,  is  that, 
according  to  the  allegations  of  the  petition, 
Ellis  Mack  was  a  mere  licensee,  so  far  as 
his  being  upon  the  premises  and  at  the  place 
where  h6  was  injured  were  concerned,  and 
appellee  owed  him  no  duty  to  keep  the  prem- 
ises in  a  safe  condition.  We  recognize  fully 
the  rule  in  this  regard  as  to  licensees ;  that 
is,  persons  who  are  not  trespassers,  but  are 
upon  the  premises  of  another  merely  by  his 
permission,  expressed  or  implied,  and  not  by 
any  express  or  implied  invitation.  The  law 
on  this  point  is  well  settled,  and  if  Ellis 
Mack  was  a  mere  licensee,  as  the  case  Is 
stated  in  the  petition,  there  was  no  error  in 
sustaining  the  general  demurrer.  The  ma- 
chine in  question  was  not  a  trap  calculated 
to  catch  the  unwary,  nor  was  the  deceased 
injured  by  any  negligent  act  occurring  after 
he  came  on  tbe  premises.  But  was  he  a 
mere  licensee?  We  are  familiar  with  the  or- 
dinary cases  of  persons  congregating  at  de- 
pot grounds  and  upon  depot  platforms  in 
pursuit  of  their  own  pleasure  or  convenience, 
their  presence  there  having  no  connection, 
direct  or  indirect,  with  tbe  business  of  tbe 
company.  Such  persons  are  there  merely  by 
the  permission  of  the  company,  and,  as  long 
as  such  permission  continues,  are  not  tres- 
passers. But,  as  to  such  persons,  such  per- 
mission may  be  withdrawn  at  any  time,  and 
those  who  were  formerly  licensees  would 
thereby  become  trespassers.  To  such  per- 
sons who  are  merely  licensees  tbe  company 
owes  no  duty  to  see  that  the  premises  are  in 
a  safe  condition.  But  in  the  circumstances 
tliat  are  alleged  to  have  existed  in  this  case 
deceased  did  not  occupy  this  attitude.  He 
was  tn  the  employment  of  the  men  who  had 
been  permitted  by  appellee  to  erect  a  build- 
ing at  the  station,  and  to  carry  on  their  busi- 
ness of  keeping  a  store  or  commissary  there- 
in. In  this  building  was  the  United  States 
post  office  and  appellee's  ticket  office,  and  it 
was  also  used  by  it  as  a  warehouse.  The 
deceased  was  in  the  employment  of  the  per- 
sons so  occupying  said  building  in  connection 
with  tbe  business  there  carried  on.  As  to  the 
deceased,  then,  at  least,  whose  employment 
required  him  to  use  the  grounds  in  going  to 
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and  from  about  his  business,  appellee  could 
not,  so  long  as  It  permitted  such  business  to 
be  thus  carried  on  upon  Its  own  grounds  at 
the  station,  claim  the  prlvU^e  of  barring 
deceased  from  the  grounds  so  far  as  it  was 
necessary  or  proper  for  him  to  be  there  In  the 
usual  and  ordinary  discharge  of  his  duties  to 
fals  employer.  In  so  far,  he  was  certainly 
there  by  the  Invitation  of  his  employer,  who 
was  an  occupant  of  the  premises  with  the 
consent  of  appellee  and  for  their  mutual  con- 
venience and  profit,  and,  so  long  as  this  con- 
dition continued,  he  had  a  legal  right  to  so 
use  the  premises.  It  was  not  necessary  that 
deceased  should  have  had  business  with  ap- 
pellee. The  quotation  In  appellee's  brief 
from  Elliott  on  Ballroads  (volume  2,  pp. 
1950,  1951)  is  applicable  to  the  present  case: 
"To  come  under  an  Implied  Invitation,  as 
distinguished  from  a  mere  license,  the  visitor 
must  come  for  a  purpose  connected  with  the 
business  in  which  the  occupant  is  engaged, 
or  which  he  permits  to  be  carried"  on."  By 
permitting  the  building  in  which  deceased 
was  employed  to  be  erected  on  Its  grounds 
and  to  be  used  by  the  occupant  as  a  store 
or  commissary,  which,  as  is  shown,  was  at 
least  in  part  for  the  convenience  of  appel- 
lee, appellee  Impliedly  invited  the  employes 
of  such  occupant  to  make  such  use  of  the 
premises  as  was  reasonably  necessary  and 
proper  In  the  discbarge  of  their  duties.  29 
Cyc.  456 ;  Gile  v.  J.  W,  Bishop  Co.,  184  Mass. 
413,  68  N.  B.  837. 

In  the  case  of  Wright  v.  Perry,  188  Mass. 
268,  74  N.  E.  S28,  the  facts,  briefly  stated, 
were:  The  defendant  was  the  lessee  of  the 
entire  building  in  which  the  accident  hap- 
pened. He  sublet  the  building  to  various  ten- 
ants for  business  purposes,  retaining  control 
of  the  elevator  and  its  approaches.  The 
plaintiff  while  delivering  goods  to  one  of  the 
tenants  was  injured  by  stepping  into  a  hole 
in  a  platform  at  the  entrance  to  the  elevator, 
and  falling  into  the  open  elevator,  which  was 
unguarded,  was  injured.  The  court  says: 
"There  can  be  no  doubt  that  the  plaintiff  was 
lawfully  on  defendant's  premises  for  the 
purpose  of  business  with  one  of  the  tenants 
of  the  defendant,  and,  as  such,  had  the 
right  to  have  the  premises  reasonably  safe." 
The  following  cases  are  cited  In  support  of 
the  text:  Gordon  v.  Cummlngs,  152  Mass. 
513,  25  N.  E.  978,  9  L.  R.  A.  640.  23  Am.  St. 
Rep.  846;  Marwedel  v.  Cook,  154  Mass.  235, 
28  N.  E.  140;  Drennan  v.  Grady,  167  Mass. 
415,  45  N.  E.  741;  Coupe  v.  Piatt,  172  Mass. 
458,  52  N.  E.  526,  70  Am.  St.  Rep.  293; 
Plummer  v.  Dill,  156  Mass.  426,  31  N.  E.  128, 
32  Am.  St  Rep.  463;  Sears  v.  Merrick,  175 
Mass.  25,  55  N.  E.  476. 

We  think  this  doctrine  is  applicable  to  the 
facts  of  this  case  as  stated  In  the  petition. 

On  general  demurrer  every  reasonable  in- 
tendment will  be  indulged  in  favor  of  the 
pleading  excepted  to.    If  by  evidence  legally 


admissible  under  the  allegations  of  the  pe- 
tition plaintifF  could  show  a  right  of  recov- 
ery, the  petition  is  good  as  against  a  gener- 
al demurrer.  It  does  not  appear  from  the 
allegations  of  the  petition  that  the  defective 
crane  was  necessarily  so  situated  with  ref- 
erence to  the  store  or  commissary  in  which 
the  deceased  boy  was  employed  as  to  make 
it  reasonably  necessary  or  proper  that  he 
should  in  the  usual  prosecution  of  his  busi- 
ness as  such  employe  have  made  use  of  that 
part  of  the  grounds  where  he  was  at  the 
time  be  sustained  bis  Injury,  but  be  would 
have  been  allowed  to  show  this  by  proper  evi- 
dence under  the  allegations  of  his  petition. 
This  is  a  matter  to  l>e  brought  out  by  the 
evidence. 

We  think  the  learned  trial  judge  confound- 
ed this  case  with  the  ordinary  case  of  per- 
sons on  the  premises  of  another  in  pursuit  of 
their  own  pleasure  or  convenience  unconnect- 
ed with  any  bustaess  with  the  owner  of  the 
premises,  and  overlooked  the  distinction  here 
attempted  to  be  pointed  out,  and  which  we 
think  Is  well  recognized  by  the  authorities, 
between  such  a  case  and  the  one  stated  in 
the  petition.  Counsel  for  appellee  in  their 
very  able  and  exhaustive  brief  have,  we 
tbink,  made  the  same  mistake. 

We  think  the  court  erred  in  sustaining  the 
general  demurrer.  The  judgment  Is  revers- 
ed and  the  cause  remanded. 

Reversed  and  remanded. 


WESTERN   UNION   TELEGRAPH    CO.    v. 

LANDRY,  t 

(Court  of  Civil  Appeals  of  Texas.    Feb.  1,  1911. 

Rehearing  Denied  March  1,  1911.) 

1.  Appeal  and  Errob  (g  1097*)— Law  or  Cask 
—Subsequent  Appeal. 

Where  the  Court  of  Civil  Appeals  revers- 
ed a  judgment  upon  a  stated  theory,  and  its 
judgment  was  reversed  by  the  Supreme  Conrt, 
that  theory  must  i>e  deemed  to  have  been  re- 
pudiated and  the  law  of  the  case  established  to 
the  contrary,  though  the  opinion  of  the  Su- 
preme Court  did  not  discuss  it,  and  hence  that 
point  cannot  be  again  considered  by  the  Court 
of  Civil  Appeals  on  a  subsequent  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  4364 ;   Dec.  Dig.  g  1097.*] 

2.  Telegraphs  and  Telephones   (I  67*)  — 
Failure  to  Tbansuit  Messaok— Ijamaoes. 

Where  a  telegraph  company  failed  to  trans- 
mit a  tnessage  sent  by  a  daughter  to  her  father, 
which  message  was:  "Gus  very  low.  Send  some 
one  to  me" — the  company  had  notice  that  some 
one  in  close  relationship  to  the  sender  of  the 
message  was  expected  and  that  her  father  might 
be  one  of  them. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  65;  Dec.  Dig.  i 
67.»] 

3.  Appeal  and  Error  (g  1053*)  —  Review — 
Harmless  Error— Admission  of  Evidence. 

In  an  action  against  a  telegraph  company 
for  failure  to  transmit  a  message  which  stated: 
"Gus  very  low.  Send  some  one  to  me" — ^if  it 
was  error  to  permit  plaintiff  to  testify  that  she 
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wanted  some  of  her  kinfoUs,  brothen,  slaters, 
or  some  of  the  family,  in  that  snch  testimony 
placed  too  broad  a  construction  on  the  notice 
imputed  to  defendant  as  to  the  object  of  the 
message,  such  ruling  was  harmless  error  where 
it  appeared  that  only  her  father  and  two  broth- 
ers might  have  come,  and  the  court  charged  the 
jury  that  recovery  depended  on  whether  any  one 
of  them  would  and  could  have  come. 

[Ei.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  4178-11^4;  Dec.  Dig.  f 
1063.»] 

4.  Appeai.  and  Bbbob  (i  274*)— Presenta- 
tion OF  Gbounds  or  Review  in  Loweb 
CoDBT— Exceptions. 

Where  a  witness  testified  in  a  deposition  to 
certain  facts,  and  no  exception  was  taken,  an 
exception  to  a  later  statement  whereby  he  af- 
firmed the  mitb  of  his  former  testimony,  is  in- 
sufficient to  allow  the  former  testimony  to  be 
questioned  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Oent.  Dig.  {  1631;  Dec  Dig.  |  274;* 
Trial,  Cent  Dig.  i  25&] 
r*.  Appeal  and  Ebbob  (J  1051*)  —  Review — 
ELabmless  Ebbob— Qttestion  of  Evidence. 
Where  a  telegraph  company  delayed  the 
transmission  of  a  message  for  more  than  three 
houiB,  and  the  following  day  transmitted  a  mes- 
sage between  the  same  points  in  less  than  an 
hour,  the  admission  of  testimony  that  it  only 
took  eight  minutes  to  receive  a  response-  from 
messages  sent  between  two  other  points  which 
were  on  the  same  line  and  nearly  as  far  apart, 
was  harmless  where  this  fact  was  uncontrovert- 
ed,  and  the  delay  of  the  first  message  was  not 
explained. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4161-4170;  Dec.  Dig.  | 
1051.*] 

6.  Teleobapha  and  Telephones  (f  66*)  — 
Actions— Evidence— Admissibilttt. 

In  an  action  against  a  telegraph  company 
for  delay  in  transmitting  a  message,  which  had 
to  be  rdayed  to  a  distributing  station,  and  from 
thence  sent  to  another  distributing  station 
where  it  was  again  relayed  to  its  destination, 
the  distance  between  the  distributing  stations 
being  greater  than  the  distance  from  either  of 
the  receiving  stations  to  its  respective  distribut- 
ing station,  evidence  of  the  time  it  took  to 
transmit  a  message  between  the  two  distributing 
stations  was  admissible. 

[E>].  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  62;    Dec.  Dig.  | 

7.  Tbial  (J  295*)- Instructions— CoNSTBUO- 
noN  AS  A  Whole. 

In  an  action  against  a  telegraph  company 
for  delay  in  the  transmission  of  a  message,  it 
appeared  that  there  was  an  nnwarrantahle  de- 
lay, althou);h  the  message  was  promptly  deliver- 
ed after  being  received.  The  jury  was  charged 
to  find  for  plaintiff  if  defendant  was  negligent 
in  failing  to  transmit  and  deliver  the  message, 
and  also  charged  to  find  for  defendant  if  defend- 
ant properly  transmitted  the  message.  Held 
that  though  the  prompt  delivery  was  admitted, 
it  is  impossible,  when  considering  the  whole 
charge,  to  believe  that  the  jury  understood  that 
it  submitted  to  them  the  issue  of  prompt  de- 
livery, and  hence  delay  being  clearly  shown  this 
instruction  was  not  misleading. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  70S-717;    Dec  Dig.  |  295.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  J.  Ia  Camp,  Judge. 

Action  by  Ida  Landry  against  the  Western 
Union  Telegraph    Company.     From  a  Judg- , 


ment  for  plaintitr,  defendant  appeals.     Af- 
firmed. 

Webb  &  Goetb,  for  appellant  Cocke  & 
Cocke,  for  appellee. 

JAMES,  C  J.  This  cause  was  here  once 
before  on  (U>peal,  and  was  remanded  to  the 
trial  court  by  the  Supreme  Court  W.  U. 
Tel.  Co.  V.  Landry,  108  S.  W.  461  (Court  of 
ClvU  Appeals);  102  Tex.  67,  113  S.  W.  10 
(Supreme  Court).  In  these  opinions  the  na- 
ture of  the  case  la  sufficiently  stated. 

At  the  recent  trial,  plaintiff,  by  amended 
pleading,  abandoued  her  claim  for  exemplary 
damages,  and  alleged  actual  damages  on  ac- 
count of  mental  anguish  resulting  to  her  from 
the  failure  of  defendant  to  promptly  trans- 
mit and  deliver  the  telegram  in  question, 
which  resulted  in  her  not  having  her  father, 
Sam  Bountree,  Sr.,  or  one  of  her  brothers, 
Sam  and  Joe,  with  her  in  time  to  aid  and 
comfort  her  in  connection  with  the  burial, 
and  the  preparations  for  the  burial,  of  her 
husband,  Gus  Landry.  Defendant  pleaded 
certain  exceptions,  a  general  denial,  and  al- 
leged in  substance  that  plaintiff's  object  in 
sending  the  telegfam  was  to  secure  funds  to 
embalm  the  body,  and  that. such  funds  could 
have  been  sent  her,  or  that  she  could  have 
embalmed  the  body  without  the  presence  of 
her  relatives,  and  her  failure  to  do  so  was 
due  to  her  own  carelessness  and  indifter- 
ence,  and  that  if  the  body  had  been  embalm- 
ed, it  would  have  been  In  a  condition  to  have 
been  shipped  to  Louisiana  when  her  brother 
arrived,  in  which  event  she  would  not  have 
been  damaged.  The  telegram  sent  by  plain- 
tiff read:  "Sam  Bountree,  Schrlever,  La. 
Gus  very  low.  Send  some  one  to  me.  An- 
swer." We  conclude  as  facts  supported  by 
evidence  that  the  agent  receiving  the  mes- 
sage both  knew  and  was  charged  with  knowl- 
edge of  its  nature  and  urgency;  that  de- 
fendant was  negligent  in  its  transmission; 
that  the  result  of  such  negligence  was  that 
she  bad  no  one  of  her  immediate  family,  con- 
templated by  the  terms  of  the  message,  with 
her  during  the  preparations  for  the  burial  of 
her  husband,  and  at  his  burial;  and  that 
but  for  such  negligence,  one  of  them  would 
have  been  there ;  and  that  she  suffered  men- 
tal anguish  in  said  respect  as  the  direct  con- 
sequence of  such  n^iigence. 

We  shall  consider,  first,  the  twelfth  assign- 
ment of  error,  which  is  that  the  court  erred 
in  refusing  to  direct  a  verdict  for  defendant 
because  the  undisputed  evidence  shows  that 
Mrs.  Landry's  sole  and  only  desire  in  send- 
ing the  message  was  to  secure  funds  with 
which  to  embalm  the  body  of  her  husband 
and  thereby  enable  her  to  arrange  for  its 
transportation  to  Louisiana,  and  therefore 
the  damage  complained  of  in  her  petition  was 
not  within  her  contemplation  at  the  time  of 
filing  the  message  for  transmission.    It  was 
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upon  thiB  very  ground  we  reversed  the  for-' 
mer  judgment  and  rendered  a  judgment  for 
appellant.  The  Supreme  Court  did  not  agree 
with  us.  Although  the  Supreme  Court  did 
not  discuss  the  question,  In  the  opinion  It  de- 
livered, It  remanded  the  cause,  and  this  must 
have  been  done  upon  the  theory  that  regard- 
less of  such  desire  and  object  on  her  part, 
defendant  would  be  responsible  for  the  men- 
tal anguish,  which  plaintiff  sustained  as  the 
direct  result  of  defendant's  failure  to  prop- 
erly transmit  the  message,  In  connection  with 
the  circumstances  attending  the  burial  of  her 
husband  at  Center  Point  In  the  absence  of 
her  said  relatives.  We,  therefore,  overrule 
the  assignment,  and  also  the  thirteenth,  fif- 
teenth, seventeenth,  and  eighteenth  assign- 
ments of  error. 

The  assignments  of  error  Nos.  1,  2,  3,  5;  6, 
7,  and  8  all  relate  to  substantially  the  same 
matter,  which  Is  Indicated  by  this  proposi- 
tion :  "The  Telegraph  Company  will  only  be 
held  liable  for  such  damages  as  it  may  rea- 
sonably be  expected  to  foresee  under  the 
circumstances  at  the  time  the  contract  was 
made,  and  unless  It  had  notice  of  the  fact 
that  plaintiff's  father  was.  expected  to  come 
In  response  to  the  message.  It  cannot  be  held 
liable  for  the  damages  sustained  on  account 
of  his  absence."  Appellant's  Idea  seems  to  be 
that  the  message  being  to  her  father  stating, 
"Send  some  one  to  me,"  the  company  had  no 
notice  that  the  father  was  Included  among 
those  who  would  be  expected  to  come.  The 
evidence  was  that  the  father  or  a  brother 
would  have  started  from  Schrlever  on  the 
train  passing  there  In  the  forenoon  of  March 
1st  had  the  message  been  delivered  that 
morning,  as  It  should  have  been,  in  time  to 
have  enabled  them  to  take  that  train.  The 
above  assignments  seem  to  concede  that  de- 
fendant would  have  contemplated  the  coming 
of  the  brother,  but  not  the  father. 

We  In  effect  passed  upon  this  question  on 
the  former  appeal.  In  the  following  language : 
"In  the  present  case  the  message  from  Ida 
Landry  was:  'Send  some  one  to  me.'  De- 
fendant had  notice  that  she  was  communi- 
cating to  one  who  was  near  to  her  and  had 
an  Interest  In  her  welfare,  and  that  she 
wanted  some  such  person  sent  to  her  at  once, 
and  had  notice  that  a  failure  to  promptly 
forward  the  message  would  result  In  depriv- 
ing her  of  the  presence  of  some  such  person 
in  connection  with  the  death  of  Landry.  We 
think  it  was  Immaterial  that  the  message  did 
not  designate  the  relationship  of  the  person 
summoned.  Evidently,  from  the  telegram, 
the  sender  herself  did  not  know  who  would 
come.  No  one  would  suppose  from  It  others 
wise  than  that  It  was  addressed  to  a  person 
In  close  relationship  to  the  sender,  and  that 
It  sought  to  bring  one  In  like  relationship, 
one  that  would  naturally  be  of  service  and 
comfort  to  the  sender."  Defendant  had  no- 
tice that  some  person  In  close  relationship  to 
plaintiff  that  could  come  was  expected  to 


come,  and  this  Included  the  father.    The  as- 
signments are  overruled. 

The  4th  asslgiunent  complains  of  plaintiff's 
statement  that  she  wanted  "some  of  her  kin- 
folks,  brothers,  sisters,  or  some  one — some  of 
her  family,"  with  her  on  the  occasion  of  the 
death  and  burial  of  her  hnsband,  for  the  rea- 
son, first,  that  having  alleged  that  her  father, 
or  one  of  her  brothers,  Sam  or  Joe,  would 
come  In  response  to  the  telegram,  she  should 
not  have  been  permitted  to  testify  that  she 
wanted  some  of  her  kinfolks,  brothers,  or 
sisters,  to  come;  and,  second,  becanse  de- 
fendant could  not  reasonably  have  foreseen 
that  she  desired  or  expected  her  father.  In- 
asmuch as  the  telegram  Implied,  and  was 
broad  enough  to  Include,  such  persons,  her 
said  testimony  really  added  nothing.  Be- 
sides, the  only  persons  who  it  was  shown 
would  and  could  have  come,  was  the  father, 
or  her  brothers,  and  the  court  by  Its  charge 
made  the  case  depend  on  whether  or  not  the 
father  or  the  brother  Joe  could  and  would 
have  come. 

The  ninth  assignment  should  be  overruled. 
It  iB  that  defendant  objected  to,  but  the  court 
allowed  to  be  read,  the  following  part  of  wit- 
ness Rountree's  deposition:  "I  am  positive 
as  to  all  statements  made  by  me  in  answer  to 
these  questions  regarding  what  other  mem- 
bers of  my  family  would  have  done  on  the 
1st  of  March,  1905,  with  reference  to  going 
to  Texas."  The  objection  was  that  the  state- 
ment with  reference  to  other  members  of  the 
family  was  general ;  and  that  the  Inquiry 
should  be  confined  to  the  question  as  to 
whom  he  would  have  sent  In  response  to  the 
telegram,  and  the  names  of  such  persons 
should  be  given,  the  company  having  no  no- 
tice as  to  who  might  be  a  member  of  the 
family. 

The  testimony  that  was  objected  to  was 
simply  an  assertion  that  the  witness  was 
positive  as  to  some  statements  he  bad  made 
in  his  testimony.  The  objection  was  not  to 
said  statements,  and  the  question  of  their 
admissibility  cannot  be  inquired  into  nnd^ 
such  an  assignment  as  this.  Besides,  the 
brief  does  not  attempt  to  Inform  us  as  to 
what  such  statements  were.  If  testimony  is 
Introduced,  Its  admissibility  may  be  question- 
ed by  exception  and  assignment,  but  not  by 
an  exception  to  a  subsequent  declaration  of 
the  witness  whereby  he  merely  asseverates 
the  truth  of  his  testimony. 

The  tenth  assignment  complains  of  testi- 
mony of  the  witness  Strauss,  who  stated: 
"Have  lived  in  San  Antonio  24  years.  I  am 
engaged  in  the  wool  and  hide  business.  In 
conjunction  with  my  business  I  have  occa- 
sion to  send  telegrams  over  the  lines  of  the 
Western  Union  Telegraph  Company.  I  had 
occasion  to  do  so  about  the  1st  of  March, 
1905 — that  Is,  I  suppose  we  did;  we  handle 
messages  every  day  in  the  week.  We  have 
I  had  occasion  to  send  messages  from  San  An- 
I  tonio  to  Louisiana,  and  did  have  at  that 
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time.  We  did  a  great  deal  of  telegraphing  at 
that  time.  We  did  receive  responses  from 
the  messages  sent  from  San  Antonio  to  New 
Orleans  in  from  four  to  seven  or  eight  min- 
utes. 

There  was  testimony  that  the  agent  at 
Ganahl  (the  station  at  and  near  Center 
Point)  received  the  message  about  7:25 
o'clock  a.  m.  of  the  Ist,  and  got  it  off  to  San 
Antonio  at  8:27  o'cloclc.  Defendant's  man- 
ager at  San  Antonio  testified  that  in  trans- 
mitting death  messages,  announcing  trouble 
or  severe  sickness,  it  is  the  effort  and  desire 
of  the  company  to  send  it  and  give  such  mes- 
sages precedence  over  ordinary  commercial 
business.  The  agent  at  Ganahl  and  said 
manager  disclaimed  any  knowledge,  of  what 
the  company's  records  showed,  tf  anytUng, 
concerning  the  time  this  message  was  receiv- 
ed in  San  Antonio,  Galveston,  or  New  Or- 
leans. The  Ganahl  agent  admitted,  however, 
that  the  reply  to  the  message  in  question 
showed  that  It  was  filed  at  Schrlever  at  9:30 
a.  m.  of  the  2d,  and  reached  Ganahl  at  10:20 
a.  m.,  thus  consuming  less  than  one  hour. 
Appellant  does  not  in  connection  with  this 
assignment  undertake  to  show  or  to  claim 
that  there  was  any  testimony  whatever  con- 
travening what  the  above  indicated,  or  ex- 
plaining why  the  message  in  question  did  not 
.reach  Schrlever  sooner  and  in  time  for  the 
addressee  or  some  one  to  take  the  train  that 
morning  which  passed  that  point  at  10:14. 
We  take  it  that  all  the  evidence  on  the  sub- 
ject goes  to  show  that  there  was  unneces- 
sary delay  in  the  transmission,  and  that 
therefore  the  testimony  of  Strauss,  If  Improp- 
er, was  not  prejudicial.  But  we  look  upon 
his  testimony  as  proper  evidence.  It  is  true 
It  did  not  profess  to  state  the  time  for  mes- 
sages to  go  from  Ganahl  to  Schrlever,  and 
states  only  the  time  for  messages  to  go  from 
San  Antonio  to  New  Orleans.  The  telegram 
was  sent  direct  from  Ganahl  to  San  Antonio, 
the  distributing  office,  a  distance  of  about  60 
miles,  and  from  there  it  was  sent  to  New  Or- 
leans, -La.,  and  from  there  it  went  back  to 
Schrlever,  La.  The  relays  consumed  some 
of  the  time,  but  what  evidence  there  is  on  the 
subject  is  indefinite  though  it  indicates  that 
this  time  was  not  considerable.  The  time  it 
took  a  message  to  be  transmitted  from 
Ganahl  to  San  Antonio  or  from  New  Orleans 
to  Schrlever,  would  evidently  not  take  more 
time  than  a  transmission  from  San  Antonio 
to  New  Orleans.  Hence  evidence  of  the  time 
within  which  common  messages  would  go  be- 
tween San  Antonio  and  New  Orleans  was  rel- 
evant and  material  to  the  issue.  We  may  re- 
fer, in  this  connection,  to  the  case  of  W.  U. 
Tel.  Co.  T.  Lydon,  82  Tex.  366,  367,  18  S.  W. 
701. 

The  twenty-third  assignment  is  based  upon 
a  fact  as  undisputed,  which  was  not  of  that 
character. 

The  fourteenth  assignment  of  error  com- 


plains of  the  charge  "because  the  jury  were 
Instructed  to  find  for  the  plaintiff  if  the  de- 
fendant was  guilty  of  negligence  Jn  failing  to 
promptly  transmit  and  deliver  the  message," 
etc.,  when  it  was  admitted  on  the  trial  that 
there  was  a  good  delivery  after  the  message 
reached  Schrlever,  the  charge  thus  proceed- 
ing upon  the  theory  that  there  may  have 
been  negligence  In  both  transmitting  and  de- 
livering the  message,  and  Ignores  the  admis- 
sion. 

m  order  for  such  a  matter  to  reverse  a 
judgment,  It  ought  to  appear  to  be  mislead- 
ing. The  charge  was  trief.  In  the  first 
clause  It  authorized  a  verdict  for  plaintiff  if, 
among  other  things,  "the  defendant  failed  to 
promptly  transmit  and  deliver  the  message." 
In  the  second  clause  It  directed  a  verdict  for 
defendant  If  defendant  promptly  transmitted 
the  message.  It  being  formally  admitted  at 
the  trial  that  there  was  no  fault  in  deliver- 
ing the  message  after  It  reached  Schrlever, 
it  Is  wholly  improbable  and  unreasonable, 
taking  the  two  clauses  of  the  charge  to- 
gether, to  consider  that  the  jury  understood 
the  charge  as  submitting  to  them  that  fact 
as  an  issue,  or  that  they  based  the  verdict 
on  a  finding  contrary  to  the  admission.  The 
first  clause — the  one  complained  of — was,  if 
anything,  unfavorable  to  plaintiff,  and  if  the 
verdict  had  been  for  defendant  plaintiff 
might  be  here  complaining  of  the  charge  In 
this  respect,  for  better  reason. 

Besides  this,  it  seems  to  us  that  the  tes- 
timony leaves  no  doubt  that  there  was  unrea- 
sonable delay  In  the  transmission  of  tliis  mes- 
sage, and  that  really  the  only  Issue  of  fact 
was  whether  or  not  one  of  plalntUTs  family 
could  and  would  have  taken  that  morning's 
train,  had  It  not  been  for  such  delay. 

The  charge  referred  to  by  the  sixteenth 
assignment  was  corredtly  refused.  Also  the 
charge  referred  to  In  the  nlnteenth  and 
twentieth  assignments.  The  matter  pertain- 
ing to  them  has  been  sufficiently  discussed. 

Affirmed. 


SUTHERLAND  v.  KIRKLAND  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  7, 
1911.) 

1.  Tbiai,  (I  403*)— OORCLUSIONS  OF  Fact  and 
Law. 

Rev.  St  1896,  art.  1333,  provides  that  on  a 
trial  by  the  court  the  judge  shall,  at  the  request 
of  either  of  the  parties,  state  in  writing  the 
conclusions  of  facts  found  by  him  separately 
from  the  conclusions  of  law.  which  conclusions 
of  fact  and  law  shall  be  filed  by  the  clerk  and 
constitute  a  part  of  the  record,  and  by  Acts  Kz. 
Sess.  1907,  c.  7,  the  time  for  filing  such  conclu- 
sions was  extended  to  10  days  after  adjourn- 
ment Beld,  that  there  is  no  authority  for  filing 
such  conclusions  after  the  time  allowed,  except 
possibly  in  case  it  be  shown  that  the  same 
could  not  have  i>een  filed  sooner. 

[Ed.  Note.— For  other  cases,  see  THal,  Cent 
Dig.  a  954r-956;  Dec.  Dig.  i  403.*] 
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2.  Trial  ({  403*)— Conclusions  of  Law  and 
Fact. 

It  is  the  plain  right  of  aaj  party  upon 
seasonable  application  to  have  proper  conclu- 
sions filed  and  within  the  time  required  by  law, 
and  parties  are  not  required  to  accept  conclu- 
sions filed  after  such  time  and  run  the  basard 
of  having  them  stricken. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  064-956;  Dec.  Dig.  {  403.*] 

3.  Affeal   and   Ebbob    (|   649*)— Review- 
Bill  OF  Exceptions. 

Rev.  St.  1895,  art.  1333,  and  Acts  Ex. 
Sess.  1907,  c.  7,  require  in  a  cause  tried  by  the 
court  conclusions  of  law  and  fact  to  be  filed 
within  10  days  after  the  term  on  request  of 
either  party.  Held,  that  a  bill  of  exceptions, 
complaining  of  the  failure  of  the  judge  to  file 
the  conclusions  "during  the  term '  where  18 
days  had  elapsed  at  the  time  the  bill  was  taken, 
would  not  be  ignored. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  549.*] 

4.  Appeal  and   Ebbob  ({  1105*)— Rbcobd— 
Rbvikw. 

Where  the  trial  court  failed  to  file  conclu- 
sions of  law  and  fact  within  10  days  after  the 
term,  as  required  by  Rev.  St  1895,  art  1333, 
and  Acts  Ex.  Sess.  1907,  c.  7,  appellant  on 
bringing  the  canse  to  the  appellate  court  with- 
out any  statement  of  facts  would  be  entitled  to 
a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4522;   Dec.  Dig.  {  1165.*] 

6.  Appeal  and  Ebbob  (|  1166*)— Review. 

Where  the  trial  court  failed  to  file  conclu- 
sions of  law  and  fact  on  request  of  appellant 
within  the  time  specified  under  Rev.  St.  1895, 
art  1333,  and  Acts  EIx.  Sess.  1907,  c.  7,  but 
there  was  in  the  record  a  statement  of  facts 
prepared  by  appellant  sufficient  to  warrant  an 
examination  of  the  assignments  of  error,  the 
cause  would  not  be  reversed  for  want  of  conclu- 
sions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1165.*] 

6.  Cotenantb  (I  130*)— Wabbantt— Bbeach. 

Where,  In  trespass  to  try  ttUe,  the  judg- 
ment gave  a  vendee  the  land  called  for  by  hu 
deed,  and  as  much  as  he  purchased,  he  was  not 
entitled  to  recover  against  his  grantor  on  his 
cross-action  arainst  him  for  breach  of  warranty 
on  the  ground  that  he  bought  with  reference 
to  a  line  which  had  been  established  by  agree- 
ment between  his  grantor  and  adjoining  owners 
in  contemplation  of  his  purchase,  and  that  he 
did  not  receive  a  portion  of  the  land  that  he 
supposed  he  would  receive,  where  it  did  not  ap- 
pear that  the  land  he  claimed  to  have  lost  was 
of  ai^  greater  proportionate  value  than  that 
which  he  received  in  place  thereof  under  the 
judgment 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Dec,  Dig.  i  130.*] 

7.  Tbespass  to  Tbt  Title  (J  66*)— Impbove- 

UENT8. 

Where  a  Judgment  in  trespass  to  try  title 
recited  that  the  parties  had  agreed  that  any  im- 
provements on  the  land  adjudged  to  any  party 
might  be  removed  by  the  owner  within  30  days, 
and  it  was  ordered  that  no  writ  of  possession 
should  issue  for  30  days,  it  was  proper  not  to 
allow  a  party  the  value  of  that  portion  of  his 
bam  located  on  a  strip  of  land  which  he  was 
not  awarded  by  the  judgment,  and  proper  not 
to  allow  him  what  it  would  cost  him  to  re- 
move it 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  f  56.*] 


8.  Costs  (|  32*)— AppoBnoNiiENT. 

Where,  in  trespass  to  try  title,  it  appeared 
that  one  defendant  had  been  responsible  for 
the  entire  litigation,  and  bis  contentions  were 
not  sustained,  it  was  proper  to  adjudge  plain- 
tiff all  coats  against  such  defendant,  ana  that 
the  other  defendants  recover  all  coats  against 
him. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  a  lOS-132;   Dec.  Dig.  |  32.*] 

Error  from  District  Court,  Harris  County; 
W.  P.  Hamblen,  Judge. 

Action  by  W.  H.  Klrkland,  aa  executor, 
against  William  Sutherland  and  otbeia. 
Judgment  In  favor  of  plalntUC,  and  defend- 
ant Sutherland  brings  error.    AfiGlrmed. 

Sam,  Bradley  ft  Fogle,  for  plaintiff  In  er- 
ror. Hunt,  Myer  &  Townea,  for  defendant  In 
error  Klrkland.  Love  &  Channell,  for  de- 
fendant in  error  Edmnndson. 

REESE,  J.  This  Is  an  action  in  form  of 
trespass  to  try  title  by  W.  H.  Klrkland,  ex- 
ecutor, against  William  Sutherland.  W.  U 
Edmundson,  Mrs.  A.  Schweiknrt,  and  othen 
whose  connection  with  the  case  is  immate- 
rial, to  recover  property  embracing,  accord- 
ing to  the  boundaries  in  the  amended  peti- 
tion, all  of  lots  1  and  2,  and  part  of  lot  12, 
in  block  280,  in  the  city  of  Houston,  fronting 
150  feet  on  Clay  avenue  and  95  feet  on 
Jackson  street  As  the  case  was  tried  it 
turned  upon  the  location  of  the  boundaries 
between  lot  12,  owned  by  Klrkland.  execu- 
tor, and  a  tract  60  feet  by  96  feet  embracing 
the  west  end  of  lots  1  and  2  adjoining  lot 
12,  belonging  to  Mrs.  Schweikart,  and  be- 
tween Mrs.  Schweikart's  lot  and  a  tract  50 
feet  by  95  feet,  being  the  east  end  of  lots  1 
and  2,  adjoining  the  part  owned  by  Mrs. 
Schweikart,  belonging  to  William  Suther- 
land. Lot  12  had  a  frontage  of  60  feet  on 
Clay  avenue.  Mrs.  Schweikart's  lots  fronted 
on  Clay  avenue  50  feet,  running  back  be- 
tween parallel  lines  across  lot  1,  50  feet,  and 
lot  2,  45  feet.  Sutherland's  part  fronted  50 
feet  on  Clay  avenue,  running  back  50  feet 
on  lot  1  and  45  feet  on  lot  2,  giving  him  a 
frontage  of  95  feet  on  Jackson  street  Lot  1 
has  a  front  of  50  feet  on  Jackson  street  and 
lies  along  Clay  avenue  abutting  thereon  100 
feet  Lot  2  lay  next  to  it,  fronting  25  feet 
on  Jackson  street  As  we  understand  the  sit- 
uation from  the  record,  Mrs.  Schweikart's 
west  fence  extended  about  4  feet  over  on 
what  Klrkland  claimed  to  be  lot  12,  and  the 
fence  between  Mrs.  Schweikart  and  Suther- 
land was  the  same  distance  over  on  Mrs. 
Schweikart's  lot,  as  found  by  the  court  The 
real  dispute  as  presented  by  this  appeal  Is 
as  to  the  4  feet  east  of  this  fence,  which  the 
court  found  to  be  part  of  Mrs.  Schweikart's 
lot,  but  which  Sutherland  claims  to  be  part 
of  the  land  sold  to  him  by  E^mundsoa 

Kirkland's  testatrix  had  originally  owned 
all  of  the  property,  but  he  had  sold  to  Ed- 
mundson lots  1  and  2,  a  tract  fronting  IW 
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feet  on  C3ay  avenue  and  95  feet  on  Jackson 
street,  and  adjoining  lot  12,  still  owned  by  him, 
on  tbe  west.  Edmandson  then  sold  to  Mrs. 
Scbweikart  the  50  by  95  feet  of  lots  1  and  2 
abnttlng  on  lot  12,  and  afterwards  the  60  by 
95  feet  of  lots  1  and  2  lying  between  Mrs. 
ScUwelkart's  part  and  Jackson  street,  being 
the  east  half  of  tbe  two  lots.  The  case  was 
tried  without  a  Jury,  resulting  In  a  Judgment 
establishing  the  different  lines  as  claimed  by 
the  plaintiff,  by  which  Sutherland  got  the 
50  by  95  feet  conveyed  by  the  terms  of  his 
deed  from  Edmundson.  By  the  result  Suth- 
erland's lot  was  moved  4  feet  further  east 
than  It  should  be  located  as  claimed  by  him, 
giving  him  50  feet  front  on  Clay  avenue  and 
95  feet  on  Jackson  street.  But  bis  contention 
seems  to  be  that  he  bought  with  reference 
to  a  line  which  had  been  established  by  agree- 
ment between  Kirkland,  Mrs.  Scbweikart, 
and  Eldmundson,  made  just  before  and  in  con- 
templation of  his  purchase,  whereby  the  lines 
of  his  lot  were  located  so  as  to  place  It  4  feet 
further  west  than  it  was  according  to  the 
lines  established  by  the  court  He  claims 
that  according  to  the  lines  thus  run,  his  part 
ran  np  to  the  fence  between  his  lot  and  that 
of  Mrs.  Scbweikart  It  was  also  contended 
by  him  that  relying  upon  this  location  of  the 
lines  be  In  good  faith  bad  placed  certain  Im- 
provements on  the  disputed  4  feet,  and  be 
prayed  to  be  reimbursed  therefor.  He  fur- 
ther, by  cross-action  against  Edmundson,  set 
up  bis  purchase  on  the  faith  of  the  survey 
establishing  the  lines  as  claimed  by  him,  and 
prayed  for  damages  against  Edmundson,  on 
his  warranty,  In  case  he  lost  any  of  the  land 
located  by  this  survey,  on  part  of  the  lots  1 
and  2  conveyed  to  blm.  The  deed  to  Suther- 
land described  the  land  conveyed  as  "50  feet 
by  99  feet  of  ground  fronting  50  feet  on  Clay 
avenue  and  running  back  for  depth  between 
parallel  lines  and  making  a  front  on  Jackson 
street  of  95  feet,  being  50  by  50  feet  of  lot  1 
and  45  feet  by  50  feet  of  lot  2,  all  In  block 
289,"  etc.  We  do  not  uniTerstand  that  any 
contention  is  made  on  this  appeal  that  Suth- 
erland did  not  receive  by  the  Judgment  the 
land  conveyed  by  the  terms  of  the  deed,  nor 
does  he  present,  by  any  assignment  of  error, 
the  contention  that  the  judgment  in  so  far 
as  it  establishes  the  respective  lines,  is  er- 
roneous. It  clearly  appears  that  If  the  line 
between  himself  and  Mrs.  Scbweikart  be  es- 
tablished at  the  present  fence  between  them, 
Sntberland  will  get  4  feet  more  ground  than 
is  called  for  in  his  deed,  and  that  much 
more.  In  qnantlty,  than  he  bought  and  paid 
for.  The  question  presented  by  the  assign- 
ments of  error  Is  as  to  the  refusal  to  allow 
him  to  recover  on  his  warranty  against  E<d- 
mundson  the  proportionate  value  of  the  4 
feet  on  that  part  of  lots  1  and  2  adjoining 
Mrs.  Scbwelkart's  lots,  which  he  was  led  to 
believe  by  the  agreed  survey  referred  to  was 
a  part  of  the  lots  sold  to  blm,  and  the  value 
of  his  improvements.   All  of  the  parties  seem 


to  be  satisfied  with  the  judgment  except 
Sutherland,  who  brings  the  case  to  this  court 
on  writ  of  error. 

The  main  contention  as  we  view  it,  of 
plaintiff  in  error,  is  presented  by  his  Orst  as- 
signment of  error,  by  which  he  claims  that 
the  judgment  should  be  reversed  on  account 
of  the  failure  of  the  court  to  file  Its  conclu- 
sions of  fact  and  law,  and  Is  based  upon  the 
following  facts  as  shown  by  the  record. 

The  case  was  tried  on  June  9, 1909.  Plain- 
tiff in  error's  motion  for  a '  new  trial  was 
overruled  on  the  25th  of  June,  on  which  date 
he  filed  in  writing,  and  called  to  the  atten- 
tion of  the  court,  a  motion  or  request  to  the 
court  to  file  conclusions  of  fact  and  law. 
The  term  of  the  court  ended  on  August  17, 
1909.  On  September  4,  1909,  plaintiff  in  er- 
ror presented  to  the  court  bis  bill  of  excep- 
tions to  the  action  of  the  court  in  failing  to 
file  its  conclusions  "during  tbe  term."  This 
bill  was  signed  with  the  qualification  or  ex- 
planation that  the  court  filed  the  conclusions 
after  tbe  adjournment  of  the  term.  As 
shown  by  the  record,  what  the  court  Intend- 
ed for  such  conclusions  was  filed  on  the  4th 
of  September,  the  same  day  the  bill  of  ex- 
ceptions was  presented,  and  on  the  18th  day 
after  the  adjournment  of  the  court  for  the 
term.  Plaintiff  in  error  prepared  a  statement 
of  facts,  which  was  adopted  by  the  court, 
the  parties  having  failed  to  agree,  and  de- 
fendants in  error  having  prepared  no  state- 
ment This  statement  of  facts  Is  in  the  rec- 
ord. 

While  we  have  concluded  that  the  judg- 
ment should  not  be  reversed  on  accoimt  of 
this  failure  of  the  court  to  file  proper  con- 
clusions within  the  time  required  by  law— 
that  is,  within  10  days  after  adjournment — 
for  reasons  which  will  be  hereafter  stated, 
the  condition  presented,  we  think,  calls  for 
some  expression  of  our  views  upon  the  ques- 
tion presented. 

The  provisions  of  article  1333,  Rev.  St 
1895,  are  plain  and  Imperative.  "Upon  a 
trial  by  the  court  the  Judge  shall,  at  the  re- 
quest of  either  of  the  parties,  also  state  In 
writing  the  conclusions  of  fact  as  fotmd  by 
him  separately  from  the  conclusions  of  law, 
which  conclusions  of  fact  and  law  shall  be 
filed  by  the  clerk  and  constitute  a  part  of  the 
record."  These  conclusions  were  to  be  filed 
during  the  term,  and  by  properly  excepting 
thereto  an  appeal  might  be  prosecuted  from 
the  judgment  without  a  statement  of  facts. 
The  time  for  filing  such  conclusions  was  aft- 
erwards extended  to  10  days  after  adjourn- 
ment Section  1,  c.  7,  1st  Called  Sess.  30th 
Leg.,  Acts  1907,  p.  446.  There  is  no  author- 
ity for  filing  such  conclusions  after  the  time 
allowed,  except  possibly  in  case  it  be  shown 
that  the  same  could  not  have  been  filed  soon- 
er. Osborne  v.  Ayers,  32  S.  W.  74.  So  that 
it  is  entirely  clear  that  it  Is  a  plain  statu- 
tory right  of  any  party  in  a  case  tried  by  the 
court  without  a  Jury,  upon  seasonable  appll- 
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cation  therefor,  properly  called  to  the  atten- 
tion of  the  court,  to  have  proper  conclusions 
filed,  and  within  the  time  required  by  law. 
Parties  are  not  required  to  accept  conclusions 
filed  after  such  time  and  run  the  hazard  of 
having  them  stricken  out  for  this  cause. 
One  purpose  of  the  statute,  as  plainly  stated. 
Is  that  parties  may  be  enabled  to  appeal 
without  going  to  the  expense,  often  uselem, 
where  proper  conclusions  are  filed,  of  bring- 
ing up  a  statement  of  facts.  We  quote  with 
approval  from  the  opinion  of  Judge  Head  in 
Osborne  v.  Ayers,  supra:  "We  are  not  pre- 
pared to  hold  that  appellant's  statutory 
right  to  have  these  conclusions  filed  could  be 
made  subservient  to  the  disposition  of  other 
business  of  the  court"  These  conclusions  are 
n  part  of  the  proper  procedure  In  the  trial 
of  the  case. 

In  the  bill  of  exceptions  taken  by  plaintiff 
in  error  he  excepts  to  the  failure  of  the 
judge  to  file  the  conclusions  "during  the 
term,"  and  the  contention  is  made  by  defend- 
ants in  error  that  the  law  did  not  require 
this,  but  allowed  10  days  after  the  term. 
Eighteen  days  had  elapsed  at  the  time  the 
bill  of  exceptions  was  taken,  and  while  it  is 
technically  Inaccurate  we  are  not  disposed 
to  ignore  it  on  that  account  Clearly  what 
plaintiff  In  error  was  excepting  to  is  the  fail- 
ure to  file  the  conclusions  as  required  by 
the  statute.  Whether  they  had  been  filed  at 
all  at  that  time  or  not  does  not  appear, 
though  they  appear  to  have  t>een  filed  that 
day. 

In  Callaghan  v.  Grenet  66  Tex.  240,  18  S. 
W.  608,  it  is  said  by  the  court:  "What  the 
statute  requires  is  a  succinct  and  clear  state- 
ment of  what  the  judge  thinks  is  the  true 
result  of  the  evidence,"  and  we  doubt  wheth- 
er the  conclusions  filed  In  this  case  can  be 
considered  at  all  as  a  compliance  with  the 
statute.  They  are  a  mere  skeleton,  and  could 
not  be  of  any  value  whatever  in  presenting 
the  case  on  appeal. 

If  plaintiff  in  error  had  contented  himself, 
as  was  his  clear  right  with  bringing  the 
case  here  without  any  statement  of  facts  at 
all  he  would  have  been  entitled  to  have  the 
judgment  reversed  on  account  of  the  failure 
of  the  trial  court  to  prepare  and  file,  within 
the  time  required  by  law,  proi)er  conclusions. 
Buckner  v.  Davis,  129  S.  W.  639.  Where,  as 
in  this  case.  Insufficient  conclusions  are  filed 
after  the  time  allowed  by  law,  plaintiff  was 
not  required  to  request  further  findings. 

There  is,  however,  in  the  record  a  state- 
ment of  facts  prepared  by  plaintiff  In  error 
himself,  and  a  very  cursory  examination  of 
such  statement  enables  us  to  see  that  the 
case  as  presented  by  the  assignments  of  er- 
ror can  be  satisfactorily  determined  without 
the  conclusions  of  the  trial  court.  The  facts, 
as  to  the  contentions  presented  by  the  assign- 
ments, are  few,  simple,  and  practically  un- 
disputed. To  reverse  for  want  of  conclusions 
of  fact  of  the  trial  court  in  such  case  can 


serve  no  other  purpose  than  to  rebuke  the 
court  at  the  expense  of  the  litigants.  This 
we  are  not  disposed  to  do.  Jacobs  ▼.  Nass- 
baum  &  Scharff  (by  this  court  opinion  filed 
January  7,  1911)  133  S.  W.  484.  The  first 
assignment  of  error  is  overruled. 

Without  discussing  In  detail  the  several  r<»- 
mainlng  assignments  of  error,  it  will  be  suf- 
ficient we  think,  in  disposing  of  the  appeal 
to  give  our  views  as  to  the  questions  pre- 
sented. We  have  already  stated  the  issues 
Involved.  None  of  the  assignments  of  error 
presents  objections  to  the  judgment  as  to  the 
location  of  the  respective  boundary  lines. 
There  is  no  question  that  plaintiff  In  error 
by  the  judgment  gets  the  land  that  was  con- 
veyed, and  that  if  it  Is  not  located  exactly 
as  he  supposed  it  would  he,  and  if  he  loses 
four  feet  on  the  west  which  he  supposed  he 
was  buying,  he  get  four  feet  on  the  east  to 
make  up  for  it  the  only  difference  between 
the  land  actually  conveyed  to  him,  and  that 
which  he  claims  he  was  led  to  believe  was 
included  in  his  deed,  is  that  the  lot  Is  moved 
four  feet  to  the  east  There  is  no  attempt 
made  to  show  that  the  land  he  claimed  to 
have  lost  is  of  any  greater  proportionate 
value  than  the  remainder,  or  that  he  Is  not 
fully  compensated  by  the  four  feet  on  the 
east.  He  could  not  reasonably  expect  to  get 
both,  which  would  give  him  just  that  much 
more  than  he  bought  and  paid  for.  This  con- 
clusion does  not  in  any  way  conflict  with 
the  cases  cited  by  plaintiff  In  error  holding 
that  if  the  vendor  points  out  land  as  includ- 
ed in  the  land  which  he  is  selling,  but  which 
is  not  so  included  within  the  description  in 
the  deed,  tUe  warranty  of  title  will  cover  that 
portion  of  the  land  thus  pointed  out  Chest- 
nut v.  Chlsm,  20  Tex.  Civ.  App.  23,  48  S.  W. 
553;  Meade  v.  Warring,  13  Tex.  Civ.  App. 
320,  35  S.  W.  310.  There  Is  no  right  of  re- 
covery on  the  warranty,  as  there  was  no 
damage  shown. 

It  is  recited  in  the  judgment  that  the  par- 
ties had  agreed  that  any  Improvements  on  the 
land  adjudged  to  any  party  may  be  removed 
by  the  owner  within  30  days,  and  in  pur- 
suance of  this  recited  agreement  which  Is 
not  denied  by  plaintiff  in  error,  it  was  order- 
ed that  no  writ  of  possession  should  issue 
for  30  days,  the  purpose  being  to  allow  any 
of  the  parties  that  length  of  time  to  remove 
Improvements.  In  view  of  this  agreement 
and  judgment  there  was  no  error  in  refusing 
to  allow  plaintiff  in  error  the  value  of  that 
portion  of  this  bam  located  on  the  disputed 
four  feet  if  such  had  been  practicable  at  all. 
nor  in  not  allowing  him  wliat  it  would  cost 
him  to  remove  them. 

The  court  adjudged  that  Kirkland,  execu- 
tor, recover  all  costs  of  plalnilff  in  error 
and  ICrs.  Schwelkart,  and  that  they  and  the 
other  defendants  recover  all  costs  of  plain- 
tiff in  error.  We  do  not  think  this  was  error. 
Plaintiff  in  error  seems  to  have  been  reexwn- 
sible  for  the  entire  litigation. 
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We  haTe  examined  all  of  the  assignments 
of  error  and  the  several  propoaltions  there- 
under, and  are  of  the  opinion  that  none  of 
tiiem  presents  sufficient  grounds  for  reversal. 

We  find  no  error  requiring  the  Judgment  to 
be  reversed,  and  It  is  therefore  affirmed. 

Affirmed. 


SANBORN  ▼.  NELSON. 

<Coart  of  Civil  Appeals  of  Texas.     Jan.  21, 

1911.    On  Motion  for  Rehearing, 

Feb.  25,  1911.) 

1.  Pabtnxbship  (I  325*)  —  Recseivebs  — 
GaorNos  fob  Apfointuknt— Loss  or  Pbop- 

KBTY — ^AlTIDAVITS. 

On  an  application  for  appointment  of  a 
receiver  between  partners  in  transactions  con- 
cerning land  and  other  deals,  the  showing  of 
applicant  in  view  of  the  counter  affidavits  held 
insufficient  to  show  that  the  property  or  funds 
were  in  danger  of  being  lost,  removed,  or  ma- 
teriallv  injuied,  as  required  by  Rev.  St  1895, 
art.  1465. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  H  757-76T  ;   Dec.  Dig.  |  326.»] 

On  Motion  for  Rehearing. 

2.  PABTNEBsrap  (5  325*)  —  Receivebs  —  Ap- 
pointment —  Obdeb  — Pabtial  VALlniTT— 
Eftect. 

Where,  under  Rev.  St  1895,  art  1465,  au- 
thorizing the  appointment  of  receivers  between 
partners  and  others  jointly  interested  in  prop- 
erty or  funds,  an  order  is  made  appointing  a 
receiver,  that  an  inconsiderable  portion  of  the 
property  is  ;)ersonal  property  to  which  appli- 
cant had  a  right  to  a  receiver  would  not  sus- 
tain the  order,  the  showing  as  to  the  real  es- 
tate comprising  the  greater  portion  of  the  prop- 
erty involved  being  insufficient  to  sustain  the 
order. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  H  757-767;    Dec.  Dig.  j  325.*] 

Appeal  from  District  Court,  Potter  Coun- 
ty;   J.  N.  Browning,  Judge. 

Action  by  O.  H.  Nelson  against  H.  B.  San- 
bom.  From  an  order  appointing  a  receiver, 
defendant  appeals.  Reversed,  and  receiver- 
ship vacated. 

GuBtavus,  Bowman  &  Jackson,  W.  O.  Da- 
vis, and  Stephens  &  Miller,  for  appellant 
Maddra,  Tmlove  &  Kimbrougb,  for  appellee. 

CONNER,  O.  J.  This  appeal  Is  from  an 
order  of  the  honorable  J.  N.  Browning,  Judge 
of  the  Forty-Seventh  district  appointing  a 
receiver  upon  the  petition  of  appellee.  Omit- 
ting much  detail  and  transmutation  in  title 
not  deemed  necessary  to  an  understanding  of 
onr  conclusion,  appellee's  petition  exhibits 
transactions  leading  to  the  Joint  acquisition 
by  appellant  and  appellee  of  some  135,736 
acres  of  land  known  as  the  "Bravo  Ranch," 
together  with  several  thousand  dollars  worth 
of  personal  property  consisting  of  horses, 
cattle,  and  ranch  appurtenances,  all  sltuat- 
-ed  In  the  counties  of  Hartley  and  Oldham, 
and  a  later  partition  of  the  same  whereby 
appellant  became  the  sole  owner  of  a  speci- 
fied three-fourths  and  appellee  sole  owner 


of  the  remaining  one-fourth,  consisting  of 
certain  designated  sections  of  the  land.  It 
was  alleged  that  the  ranch  had  been  bought 
with  a  view  of  subdividing  It  and  of  resell- 
ing the  same  in  smaller  quantities  and  at  a 
profit  In  the  meantime  the  ranch  to  be  oper- 
ated at  the  greatest  advantage ;  that  in  the 
acquisition  of  the  ranch  and  In  its  operation 
until  the  partition  mentioned,  including  a  re- 
sale of  some  nine  thousand  acres  for  cash 
and  notes,  appellant  and  appellee  were  part- 
ners and  doing  business  as  such;  that  the 
notes  and  personal  property  had  never  been 
divided,  bnt  was  yet  so  far  as  unwasted, 
wholly  retained  by  appellant  It  further  ap- 
pears that  at  the  time  of  the  partition  ap- 
pellee was  Indebted  to  appellant  In  a  large 
sum,  viz.,  about  $30,000,  for  moneys  advanc- 
ed in  behalf  of  appellee  in  part  payment  for 
his  one-fourth  Interest  and  that  appellant 
had  Incurred  a  liability  for  a  further  large 
sum,  viz.,  some  $80,000,  upon  appellee's  paper 
due  the  vendors.  Appellee,  being  nnable  to 
pay  or  secure  these  several  sums,  and  at  ap- 
pellant's Insistence  that  be  be  paid  and  se- 
cured. Joined  appellant  in  a  further  agree- 
ment dated  June  1,  1907,  placing  In  escrow 
with  J.  L.  Smith  of  Amarlllo,  Tex.,  a  deed 
termed  a  "quitclaim  deed,"  by  which  appel- 
lee in  terms  conveyed  to  appellant  the  fee- 
simple  title  to  the  one-fourth,  or  31,493  acres, 
of  land  set  apart  to  appelle<e  in  the  partition, 
which  deed,  the  conditions  of  Its  deposit  not 
having  been  complied  with  on  appellee's  part, 
was  delivered  by  said  J.  L.  Smith  to  appel- 
lant in  accordance  with  the  terms  of  deposit 
on  the day  of  November,  1907. 

This  agreement  of  June  1,  1907,  after  re- 
citing the  indebtedness  and  obligation  of  ap- 
pellee to  pay  appellant  contained  among  oth- 
er things  the  following: 

"(a)  Should  the  said  O.  H.  Nelson  at  any 
time  before  Oct.  Ist,  1907,  pay  to  the  said  H. 
B.  Sanborn  the  full  amount,  principal  and  in- 
terest, owing  to  him  by  said  O.  H.  Nelson 
and  for  which  he  Is  surety  or  in  any  wise 
liable,  or  pay  such  Indebtedness  and  Indem- 
nify and  protect  the  said  H.  B.  Sanborn,  then 
said  deed  shall  be  returned  to  the  said  O.  B. 
Nelson,  and  may  be  destroyed  and  shall  be  of 
no  force  and  efFect 

"(b)  Should  the  said  O.  H.  Nelson  fall  to 
pay  his  indebtedness  to  H.  B.  Sanborn  by 
Oct  1st  1907,  and  fall  to  have  him  released 
from  all  of  the  obligations  of  the  said  O.  B. 
Nelson  for  which  he  is  surety  or  in  any  way 
liable,  or  fttll  to  pay  said  Indebtedness  and 
Indemnify  the  said  H.  B.  Sanborn  against 
all  obligations  for  which  he  Is  liable  satis- 
factorily to  the  said  H.  B.  Sanborn,  or  fail  to 
do  either  or  any  of  said  acts,  then  said  deed 
shall  be  delivered  by  the  said  J.  L.  Smith  to 
H.  B.  Sanborn  and  shall  be  eCTectlve,  opera- 
tive, and  binding,  as  a  deed  of  conveyance, 
and  the  said  H.  B.  Sanborn  may  have  said 
deed  recorded. 
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"Fourth.  Should  the  said  O.  H.  Nelson  faU 
to  pay  his  Indebtedness  to  the  said  H.  B. 
Sanborn  by  Oct  Ist,  1907,  and  have  him  re- 
leased from  or  Indemnified  against  the  obli- 
gations of  the  said  O.  H.  Nelson  for  which 
he  Is  or  may  be  liable,  the  fee-simple  title  to 
said  lands  embraced  in  said  deed  from  the 
said  Nelson  to  the  said  Sanborn  shall  be  and 
remain  in  the  said  H.  B.  Sanborn,  and  may 
be  sold  and  conveyed  by  the  said  H.  B.  San- 
born for  such  prices  and  upon  such  terms 
and  conditions  as  he  may  see  fit:  Provided, 
however,  that  one-half  of  the  net  profits 
arising  from  the  sales  of  said  lands  shall  be- 
long to  the  said  O.  H.  Nelson,  but  the  inter- 
est of  the  said  Nelson  therein  shall  be  retain- 
ed and  applied  by  the  said  Sanborn  to  the 
payment  of  the  Indebtedness  of  the  said  Nel- 
son, and  provided,  further,  that  after  the 
payment  of  all  indebtedness  on  and  obliga- 
tions assumed  against  the  said  lands,  and  of 
the  full  payment  of  all  indebtedness  to  said 
H.  B.  Sanborn,  the  said  lands  then  remain- 
ing unsold.  If  any,  shall  be  equally  divided 
on  the  basis  of  value  between  the  said  H. 
B.  Sanborn  and  O.  H.  Nelson,  and  the  said 
H.  B.  Sanborn  shall  execute  and  deliver  to 
the  said  O.  H.  Nelson,  a  deed  of  conveyance 
to  his  portion  thereof. 

'Tifth.  It  is  understood  that  the  said  O. 
H.  Nelson  in  the  Interim  between  this  date 
and  Oct  1st,  1907,  may  continue  the  sales 
of  his  said  lands  at  retail  through  the  agen- 
cies now  existing  with  Eli  Browning  and 
George  Knoblauch  Land  Company,  and  shall 
use  and  apply  the  proceeds  as  under  the  ar- 
rangements and  agreements  now  existing, 
but  should  the  said  Nelson  at  any  time  at- 
tempt to  sell  and  convey  said  lands  in  any 
manner  other  than  through  such  regular 
channels,  and  in  a  manner  that  would  or 
may  defeat  the  rights  of  the  said  H.  B.  San- 
bom,  such  acts  shall  constitute  a  breach  of 
this  contract  and  the  said  deed  this  day 
placed  In  escrow  shall  be  delivered  to  the 
said  H.  B.  Sanborn  and  may  be  placed  of  rec- 
ord by  blm,  and  no  rights  or  profits  shall  be- 
lon'g  to  the  said  O.  B.  Nelson,  and  the  said 
H.  B.  Sanborn  shall  be  and  become  the  full 
and  absolute  owner  of  said  lands." 

Neither  the  Integrity  of  this  agreement  nor 
the  right  of  Smith  to  deliver  the  quitclaim 
deed  referred  to  is  attacked,  but  appellee  al- 
leges that  "there  never  has  been  a  complete 
settlement  of  the  partnership  business,  that 
the  defendant  (appellant)  has  the  books  of 
said  partnership,  and  that  said  business  as 
well  as  all  property  both  real  and  personal 
in  connection  therewith  is  entirely  in  the 
hands  of  the  defendant  and  he  has  exclud- 
ed the  plaintiff  from  the  possession  and  use 
of  said  books  as  well  as  from  the  possession 
and  use  of  said  property;  that  defendant 
has  failed  to  keep  fair  and  correct  books  of 
accounts  of  the  transactions  which  he  has 
had  respecting  plalntlfTs  said  lands  and  re- 
specting plalntilTB  said  Interest  in  said  per- 


sonal property,  and  Instead  of  keying  sep- 
arate books  respecting  plalntUTs  land  so  as 
to  show  what  expenditures  have  been  made 
thereto,  and  what  receipts,  incomes,  reve- 
nues, and  what  proceeds  of  the  sales  of  said 
lands  have  been  received,  said  defendant  has 
wrongfully  mingled  and  mixed  plalntUTs  said 
lands  and  defendant's  lands  deeded  to  him 
by  Swift  and  has  confused  and  mingled  to- 
gether the  expenditures  alleged  to  have  been 
made  on  behalf  of  plalntUTs  lands  and  in  re- 
spect to  said  personal  property  with  expend- 
itures made  in  respect  to  his  own  lands  In 
said  ranch,  and  not  only  that  but  In  addi- 
tion thereto,  the  defendant  has  mixed  and 
commingled  with  expenditures  claimed  to 
have  been  made  on  behalf  of  plalntUTs  lands 
and  property,  the  expenditures  and  expenses, 
outlays,  and  disbursements  made  by  him  in 
the  various  and  sundry  individual  transac- 
tions and  In  the  numerous  lines  and  branch- 
es of  business,  trades,  transactions,  loans, 
and  Innumerable  deals,  contracts,  and  other 
matters  in  no  way  connected  with  or  relat- 
ed to  plaintiff's  lands,  and  that  neither  de- 
fendant nor  any  other  person  can  determine 
from  defendant's  books  what  proportion,  if 
any,  of  said  expenses  have  properly  and  le- 
gally been  made  for  the  purpose  for  which 
defendant  has  the  right  to  make  outlays  on 
behalf  of  plalntifTs  lands  and  property." 
Some  other  allegations  are  made  as  the  basis 
of  the  action,  but  they  amount  to  no  more 
than  allegations  of  overcharges  In  expenses, 
want  of  proper  care,  and  waste  of  personal 
property  and  misappropriation  of  some  notes 
acquired  before  the  partition,  and  we  think 
It  unnecessary  to  make  further  reference  to 
the  petition. 

In  support  of  the  court's  order,  mndi  stress 
Is  laid  in  behalf  of  appellee  upon  the  con- 
tentions, first  that  the  transactions  detailed 
In  the  petition  constitute  appellee  and  ap- 
pellant partners  In  the  matter  to  which  they 
relate ;  and,  second,  that  the  agreement  and 
quitclaim  deed  of  June  1,  1907,  were  intend- 
ed as  security  only  and  amount  to  no  more 
than  a  mortgage,  and  hence  that  our  stat- 
ute authorized  the  appointment  In  the  view, 
however,  that  we  have  taken  of  the  case^ 
these  questions  are  not  material  to  the  con- 
clusion we  are  now  called  upon  to  make; 
for  whether  one  or  the  other  or  both  conten- 
tions be  correct  In  order  to  Justify  the  ap- 
pointment of  a  receiver,  It  must  be  shown  that 
the  property  or  funds  involved  In  the  contro- 
versy are  in  danger  of  being  lost  removed,  or 
materially  injured,  as  will  be  seen  from  Rev. 
St  1895,  art  1465,  which  reads,*  so  far  as 
here  pertinent:  "Receivers  may  be  appoint- 
ed by  any  Judge  of  a  court  of  competent  Ju- 
risdiction in  this  state,  in  the  following  cas- 
es: (1)  In  an  action  by  a  vendor  to  vacate  a 
fraudulent  purchase  of  property,  or  by  a 
creditor  to  subject  any  property  or  fund  to 
his  claim,  or  between  partners  or  others 
Jointly  owning  or  interested  In  any  property 
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or  fnnd.  on  the  application  of  tbe  plainttfl 
or  any  party  whose  right  to  or  Interest  in 
the  property  or  f  and  or  the  proceeds  there- 
of Is  probable,  and  \rbere  it  Is  shown  that 
the  property  or  fund  Is  in  danger  of  being 
lost,  removed  or  materially  Injured.  (2)  In 
an  action  by  a  mortgagee  for  the  foreclosure 
of  bis  mortgage  and  sale  of  the  mortgaged 
property  when  It  appears  that  the  mortgaged 
property  Is  In  danger  of  being  lost,  removed, 
or  materially  injured,  or  that  the  condition 
of  the  mortgage  has  not  been  performed,  and 
the  property  is  probably  InsuiBclent  to  dls- 
ctiarge  the  mortgage  debt" 

This  necessary  element  of  danger  of  loss 
or  injury,  however,  does  not  appear.  Upon 
tbe  hearing  of  the  application  for  tbe  receiv- 
ership appellant  presented  affidavits,  deposi- 
tions, and  testimony  specifically  denying  the 
material  allegations  of  appellee's  petition  re- 
lating to  waste  or  Injury  of  the  personal 
property,  and  as  opposed  to  this  we  have 
only  appellee's  unsupported  affidavits.  It  Is 
also  undisputed  that  all  but  a  very  small 
part  of  the  land  claimed  by  appellee  remains 
undisposed  of,  and  that  prior  to  the  appoint- 
ment of  tbe  receiver  appellee  had  caused  to 
be  filed  in  the  proper  counties  a  lis  pendens 
notice  of  his  suit  which  protects  him  from 
any  possible  loss  or  injury  from  an  unau- 
thorized sale  or  disposition  of  bis  interest  in 
the  lands  Involved  in  the  controversy.  See 
Gen.  Laws  1905,  p.  316 ;  High  on  Receivers 
(3d  Ed.)  i  561.  Complaint  cannot  be  legally 
made  that  appellee  has  been  excluded  from 
the  business  in  view  of  the  unimpeached  vol- 
untary agreement  of  June  1,  1907,  which  so 
contemplates,  and,  if  there  be  improper  book 
entries,  overcharges,  etc.,  full  relief  can  be 
afforded  appellee  In  a  trial  upon  the  merits. 
The  evidence  shows  that  appellant  is  a  man 
of  large  means,  and  his  solvency  Is  but  Indi- 
rectly, if  at  all,  questioned.  So  far,  therefore, 
as  we  can  be  Informed  by  the  record,  he  la 
amply  able  to  respond  in  damages  for  whatev- 
er loss  or  injury,  if  any,  he  may  have  occa- 
sioned appellee.  Indeed,  appellee's  failure  to 
show  appellant's  insolvency  together  with  the 
affidavits  and  evidence  denying  the  material 
allegations  of  waste,  etc.,  constitutes  a  com- 
plete answer  to  appellee's  application.  See 
Falfurrlas  Immigration  Ck).  v.  Splelhagen 
(Sup.)  127  S.  W.  164;  High  on  Receivers, 
I  24. 

We  conclude  that  the  order  appealed  from 
should  be  set  aside  and  the  receivership  va- 
cated, and  It  is  so  ordered. 

On  Motion  for  Rehearing. 

In  view  of  the  very  earnest  and  able  ar- 
gument on  the  motion  for  rehearing,  we 
should  perliaps  briefly  add  to  what  was  said 
In  our  original  opinion.  It  is  urged  that,  in 
order  to  authorize  the  appointment  of  the  re- 
ceiver in  cases  of  partnership,  it  is  not  nec- 
essary tliat  It  be  "shown  that  tbe  property 
or  fund  is  in  danger  of  being  lost,  removed 


or  materially  injured,"  as  required  by  Rev. 
St  1886,  art  1466^  and  tbe  case  of  Rlsche 
V.  Rlsche,  46  Tex.  Civ.  App.  23, 101  S.  W.  849, 
and  Holder  t.  Shelby,  118  S.  W.  690,  are 
pressed  upon  as  as  sustaining  this  conten- 
tlon.  We  tbinlt  we  need  not  stop  to  consider 
whether  the  construction  of  the  statute  given 
in  these  cases  be  correct  as  they  are  easily 
distinguishable  from  tbe  case  here.  In  those 
cases  it  was  expressly  held  that  the  fact  of 
partnership  had  been  established,  and  that 
the  further  fact  of  the  exclusion  of  the  com- 
plaining party  from  participation  In  the  part- 
nershlp  business  justified  tbe  receivership, 
stress  being  laid,  in  tbe  leading  case,  on 
article  1492  of  the  Revised  Statutes.  Here, 
however,  contrary  to  appellant's  contention, 
no  partnership  was  In  existence  at  the  date 
of  the  application  for  the  appointment  It 
Is  specifically  denied  by  verified  plea  of  ap- 
pellee, and  appellee  thus  alleges  the  fact  in 
his  amended  petition:  "PlaintllF  says  that 
there  has  been  an  actual  termination  of  the 
partnership  relations  between  himself  and 
defendant  but  that  there  has  never  been  a 
complete  settlement  of  the  partnership  busi- 
ness." This  logically  means  that  there  Is 
neither  a  partnership  nor  one  tn  process  of 
dissolution.  It  is  already  dissolved.  As 
made  by  appellee's  'petition,  this  seems  to  be 
a  case  where  a  partnership  once  existing  has 
been  dissolved  with  an  express  written  agree- 
ment authorizing  the  principal  owner  of  the 
partnership  property  to  retain  possession  of 
at  least  the  principal  part  thereof  and  sell 
It  and  out  of  the  proceeds  to  pay  himself  for 
large  advances  and  divide  the  remainder,  if 
any.  In  other  words,  at  best,  appellee 
would  seem  to  be  in  the  main  but  a  contin- 
gent creditor  of  the  raana^ng  partner,  and 
In  no  event  entitled  to  tbe  appointment  of 
the  receiver  without  showing  danger  of  loss 
or  Injury.  See  City  Nat  Bank  of  Dallas  v. 
Dunham,  18  Tex.  Civ.  App.  184,  44  S.  W.  605: 
People's  Inv.  Co.  v.  Crawford,  45  S.  W.  738 ; 
High  on  Receivers,  |§  3-511.  But  it  may 
be  said  and  in  effect  la  said,  as  we  under- 
stand, that  the  agreement  giving  appellant 
right  of  possession  and  power  of  sale  does 
not  comprehend  the  personal  property  and 
choses  in  action  specified  in  appellee's  peti- 
tion, and  that  as  to  such  property  at  least 
the  appointment  of  the  receiver  was  justified. 
It  is  evident  from  the  record,  however,  that 
this  property  constitutes  but  an  inconsidera- 
ble part  of  the  whole  over  which  the  receiver 
was  given  dominion,  and  that  as  to  such 
property,  appellee  at  most  Is  but  a  Joint 
owner  entitled  to  partition,  and  hence  af- 
forded other  adequate  remedies.  If,  as  we 
think  must  be  admitted,  appellee  makes  no 
case  for  the  appointment  of  the  receiver  as 
to  the  real  estate  In  view  of  the  uncontested 
agreement  relating  thereto,  the  court's  or- 
der as  a  whole  should  not  be  sustained  be 
cause  of  allegations  pertinent  to  the  relative- 
ly small  personal  estate,  especially  as  ap- 
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pellant's  controverting  affidavits  deny  tbe  ma- 
terial allegations  relating  to  waste,  Injury, 
or  danger  of  loss. 

It  is  further  strenuously  Insisted  that  the 
trial  court  passed  upon  the  facts  and  that 
his  findings  thereon  are  concluslre ;  the  case 
of  Cemetery  Ck).  t.  Drew,  18  Tex.  CIt.  App. 
536,  86  S.  W.  802,  being  cited  In  support  of 
the  contention.  In  so  far  as  the  case  refer- 
red to  may  be  said  to  so  hold,  it  seems  to  be 
in  necessary  conflict  with  the  case  of  Fal- 
furrlas  Immigration  Co.  t.  Splelhagen,  127 
S.  W.  164,  dted  in  our  original  opinion.  In 
which  our  Supreme  Court  specifically  holds 
that  a  receiver  should  not  be  appointed  in 
cases  where  tbe  material  allegations  of  the 
petition  therefor  are  denied  under  oath. 
Moreover,  the  rule  giving  conclusive  efTect 
to  the  trial  court's  finding  upon  a  conflicting 
state  of  facts,  in  our  Judgment,  has  no  ap- 
plication where  tttere  has  been  no  trial  upon 
the  merits,  and  where,  as  here,  the  facts  un- 
der consideration  are  evidenced  by  written 
aflldavits  pro  and  con  sul^mitted  upon  the 
hearing  of  an  application  for  an  ancillary 
order. 

We  conclude  that  the  motion  for  rehearing 
should  be  overruled. 


LOUISVIIXiB  &  N.  R.  CO.  et  aL  v.  RAT 

(two  cases). 
(Supreme  Court  of  Tennessee.    Feb.  18,  1911.) 

1.  New  Tbial  (8  155*)— Pbockedinqs  to  Ob- 
tain New  TaiAiy— Time  fob  HEABino  and 
Decision  of  Motion— Statutes. 

Judgments  against  the  defendants  were  en- 
tered in  tbe  circuit  court  on  June  8,  1910,  the 
same  day  that  the  verdicts  were  rendered,  and 
as  a  matter  of  course,  under  Shannon's  Code.  | 
5892,  Bubsec.  8  (Acts  1805,  c  45,  §  2).  Mo- 
tion for  a  new  trial  iras  filed  by  defendants 
June  29th,  called  up  by  the  court  for  a  bearing 
on  July  5th,  argued  July  6tb,  and  on  July  9th, 
overruled.  Acts  1885,  c.  65  (Shannon's  Code, 
$  4898),  foUowinz  a  similar  enactment  (Acts 
1871,  c.  59),  relating  to  the  time  within  which 
appeal  might  be  granted,  provides  by  section  1 
that  the  appeal  should  be  talcen  to  the  Supreme 
Court  and  the  appeal  bonds  executed  within 
30  days  after  judgment:  otherwise,  under  the 
provision  of  section  2,  the  judgment  should  be 
executed.  Held  tliat,  where  a  motion  for  a  new 
trial  is  filed  within  the  30  days  from  the  ren- 
dition of  judgment,  it  may  be  disposed  of  after 
the  expiration  of  such  30  days. 

[Eld.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {  315;    Dec  Dig.  8  155.»] 

2.  AFPEAI.    and    EJBBOB    ({    345*)  —  Tus    FOB 

Pbooezdings— Pendency   of   Motion    fob 

New  Tbial. 

Where  a  judgment  is  entered  as  a  matter 
of  course  at  the  time  of  recording  'the  verdict, 
as  authorized  by  Shannon's  Code,  }  5892,  sub- 
sec  3  (Acts  1805,  c  45,  {  2),  leaving  no  time 
between  the  verdict  and  judgment  for  a  motion 
for  a  new  trial,  the  judgment  is  only  quasi  final 
until  after  80  da^  from  the  entry,  and  if  mo- 
tion for  a  new  trial  is  made  within  the  30  days 
the  Judgment  for  the  purpose  of  the  motion  and 
appeal  u  treated  as  nonexistent. 

[SSd.  Note. — For  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  {{  1695,  1896;  Dec  Dig.  I 
245.*] 


8.  New  Tbiai,  ({  165*)— Pbocbcdinqs  to  Pm- 
cuBE  New  Tbiali— Tike  fob  Decision. 
The  motion  for  a  new  trial  is  a  part  of 
the  trial  itself,  and  under  Acts  1899,  c  40.  re- 
lating to  the  disposition  of  suits  pending,  at  or 
near  the  expiration  of  the  term  of  court  its  dis- 
position may  be  carried  over  into  the  time  al- 
lowed by  law  for  the  next  term  of  court 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  315 ;   Dec  Dig.  i  165.*] 

4.  Appeal  and  Ebbob  (|  281*)— Motion  fob 
New  TBiAii— Nbcessitv  in  Gene»al. 
A  motion  for  a  new  trial  mast  be  made  to 

review  matters  proper  to  be  recorded  in  a  bill 

of  exceptions. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  1660-1661;    Dec  Dig.  { 

281.*] 

6.  Appbai.  and  EBbob  ({  867*)— Bxtent  or 
Review— Dbcibion  on  Motion  fob  New 
Tbial  Afteb  ETntbt  of  Judoment. 

Where  a  judgment  is  entered  previous  to 
the  overruling  of  a  motion  for  a  new  trial,  tbe 
Judgment  takes  effect  as  of  the  date  of  the  or- 
der, and  an  appeal  prosecuted  on  the  overruliog 
of  the  motion  is  from  the  judgment  and  not  from 
the  order,  and  brings  up  for  review  all  the  er- 
rors assigned  as  ground  for  new  triaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  8476-3486;  Dec.  Dig.  i 
867.*] 

6.  Neolioence  (8  28*)— Things  Danqebocs 

TO    ChILDBEN— RAILBOAD   TimNTABLES    AND 

Cabs— Attbaction. 

The  plaintiff,  a  boy  al>ont  12  yean  of  age. 
with  another  of  about  the  same  age,  observing 
a  boat  unloading  at  a  wharf,  to  which  there  was 
no  land  approach  except  across  lots  or  along 
defendant's  spur  track,  crossed  lots  to  the 
wharf,  and,  after  a  refusal  of  permission  to 
stay  aboard  tbe  boat,  climbed  upon  defendant's 
box  cars,  standing  close  to  the  wharf  on  the 
spur  track,  to  watch  the  unloading  of  the  boat, 
and  while  in  this  position  heard  a  noise  as  if 
tbe  cars  were  about  to  move,  and  jnmped  to 
the  ground,  and  broke  his  leg.  Held,  in  an  ac- 
tion against  the  defendant  for  this  injuty,  that 
the  doctrine  of  the  turntable  cases  had  no  ap- 
plication, since  the  plaintiff  was  not  attracted 
to  the  place  by  the  cars,  but  by  the  unloading  of 
the  boat 

[E}d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  81  33,  34;  Dec.  Dig.  8  23.*] 

7.  Neolioence  (8  23*)- Things  Attbactive 

TO    CUILDBEN— RAILBOAD    TUBNTABLES  AND 

Cabs— Standing  Cabs. 

The  theory  of  the  turntable  cases,  or  the 
attractive  nuisance  theory,  while  recognized  by 
the  court,  does  not  apply  to  cars  left  standing 
by  a  commercial  railway  to  be  loaded  in  tbe 
course  of  business,  especially  where  they  are 
left  in  charge  of  a  shipper  engaged  in  loading, 
and  in  whose  care  they  are  at  the  time  being. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
(3ent  Dig.  88  33,  84;  Dec  Dig.  8  23.*] 

8.  Negligence  (8  136*)- Ihstbuctions— Kdlb 
in  tubntable  cases. 

In  an  action  for  negligence  based  upon  the 
theory  of  the  turntable  cases,  the  court  should 
give  a  special  instruction  as  a  matter  of  law, 
where  the  case  proven  falls  within  the  class  of 
cases  or  subjects  covered  by  that  doctrine. 

[E^.  Note. — ^For  other  cases,  see  Negligence, 
Cent.  Dig.  8  313;   Dec  Dig.  8  136.*] 

Error  to  Circuit  Ck>urt,  Davidson  Connty; 
M.  H.  Meeks,  Judge. 

Actions  by  James  L.  Ray,  by  his  next 
friend,  and  by  A.  P.  Ray,  father  of  the  plain- 
tiff in  the  first  action,  against  tbe  Louisville 
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A  NashTlIle  Railroad  Company  and  others. 
Frona  Judgments  In  the  Court  of  Civil  Ap- 
peals for  defendants,  plalntifTs  bring  the  cas- 
es up  by  certiorari.    Judgments  affirmed. 

Claude  Waller  and  Frank  Slemons,  for 
plaintiffs  In  error.  James  P.  Atkinson,  for 
defendants  In  error. 

NEIL,  J.  These  two  actions  were  brought 
In  the  circuit  court  of  Davidson  county 
against  plaintiffs  In  error  for  an  Injury  caus- 
ed to  James  L.  Bay,  a  minor  about  12  years 
of  age,  as  the  result  of  bis  Jumping  from 
a  freight  car,  the  property  of  plaintiffs  In 
error.  The  first  action  was  brought  by  the 
father,  and  the  second  In  behalf  of  the  boy 
himself  by  next  friend. 

In  the  first  case  there  was  a  recovery  of 
$1,000,  and  In  the  second  one  of  $2,S00.  The 
facts  will  be  stated  more  at  large  wh6n  we 
reach  the  second  branch  of  the  case. 

The  first  point  presented  Is  that  the  mo- 
tion for  new  trial  was  not  disposed  of  until 
the  expiration  of  30  days  from  the  rendition 
of  the  Judgments,  and  therefore  that  the 
matter  was  coram  non  Judlce,  when  the  trial 
Judge  acted  upon  the  motion.  The  verdict  In 
each  case  was  rendered  on  June  3,  1910,  and 
Judgment  was  rendered  thereon  on  the  same 
date.  Motion  for  new  trial  was  marked  "Fil- 
ed" by  the  clerk  of  the  trial  court  on  the 
29th  day  of  June,  1910,  called  up  by  the 
court  for  hearing  July  5,  1910,  continued  un- 
til the  eth,  on  which  latter  day  it  was  ar- 
gued and  held  under  advisement  until  July 
9,  1910,  when  It  was  overruled.  At  the  hear- 
ing of  this  motion,  defendant  In  error  ob- 
jected to  its  consideration,  upon  the  ground 
that  any  action  relative  thereto  was  beyond 
the  power  of  the  court,  because  the  time  for 
appeal  expired  after  the  expiration  of  30 
days  from  the  date  of  the  judgment  on  the 
verdict,  relying  upon  Acts  1885,  c.  05,  §§  1. 
2.  Plaintiffs  In  error  prayed  an  appeal 
to  the  Court  of  Civil  Appeals,  and  on  that 
date,  July  9,  1910,  were  granted  30  addition- 
al days  to  give  bond  and  perfect  the  appeal. 
When  the  case  reached  the  Court  of  Civil 
Appeals,  the  same  point  was  there  made  and 
overruled.  That  court  then  proceeded  to 
consider  the  case  upon  Its  merits  and  sus- 
tained the  motion  for  peremptory  instruc- 
tions which  bad  been  made  In  the  court  be- 
low. Thereupon  a  petition  was  filed  In  this 
court  for  the  writ  of  certiorari. 

Prior  to  the  act  of  1885  was  Acts  1871,  c. 
58,  which  was  as  follows: 

"In  all  cases  In  the  Inferior  courts  of  this 
state,  wherein  an  appeal  to  the  Supreme 
Court  may  hereafter  be  prayed  and  granted 
upon  the  terms  now  Imposed  by  law,  and 
the  party  appealing  Is  a  resident  of  another 
county  or  state,  or  Is  unable,  by  reason  of 
physical  Inability,  to  be  present,  the  court 
granting  said  appeal,  may,  in  Its  discretion, 
allow  the  appellant  time,  in  no  case  exceed- 


ing thirty  days.  In  which  to  give  bond  or 
file  the  pauper's  oath  for  the  prosecution  of 
said  appeal,  and  such  appeal  bond  approved 
by  the  clerk  of  the  court  from  which  the 
api)eal  Is  taken,  or  the  pauper's  oath  filed 
with  said  clerk  within  the  time  allowed  by 
the  court,  shall  render  said  appeal  as  effectu- 
al as  if  done  as  now  required  by  the  law, 
during  the  term  of  court  at  which  the  judg- 
ment appealed  from  was  rendered." 

Before  the  act  of  1871  the  practice  In. 
chancery  causes  was  for  the  chancellor  to 
grant  such  length  of  time  as  he  might  see 
proper,  even  beyond  the  end  of  the  term;  for 
the  execution  of  a  bond  for  an  appeal  pre- 
viously prayed  (McPhartridge  v.  Gregg,  4 
Cold.  324,  328;  Andrews  v.  Page,  2  Helsk. 
634,  638;  Adamson  v.  Hurt,  8  Shan.  Cas. 
424;  Davis  v.  Wilson,  85  Xenn.  383,  6  S.  W. 
285) ;  bnt  no  such  power  was  recognized  as 
belonging  to  the  circuit  courts  (James  Ricks, 
Ex  parte,  7  Helsk.  864).  To  correct  this 
practice,  and  to  make  the  rule  uniform  In 
both  circuit  and  chancery  courts,  the  act 
of  1871  was  passed.  That  act,  however,  was 
construed  by  this  court  In  Jackson  v.  Mc- 
Donald, 2  Leg.  Bep.  21,  decided  at  the  De- 
cember term,  1877,  to  mean  that  the  grace 
given  for  execution  of  the  bond  should  be 
computed  from  the  day  of  the  adjoumm^t 
of  the  court,  and  not  from  tbe  time  at  which 
It  was  granted.  The  result  of  this  construc- 
tion was  that  there  were  frequently  great 
delays  In  the  prosecution  of  appeals,  and 
often  they  were  not  prosecuted  at  all  after 
long  Indulgence  had  been  granted  under  this 
constrnctlon,  thereby  delaying  the  enforce- 
ment of  the  judgment  without  any  security 
to  cover  contingencies  that  might  arise  be- 
tween the  adjournment  of  the  court  and  the 
time  allowed.  To  meet  this  hardship,  a 
great  hardship  where  the  terms  were  long, 
covering  several  months,  as  in  the  cities,  the 
act  of  1885  was  passed.    It  was  as  follows: 

"Section  1.  That  hereafter  when  an  ap- 
peal, or  an  appeal  In  the  nature  of  a  writ  of 
error,  is  prayed  from  a  judgment  or  decree 
of  an  Inferior  court  to  tbe  Supreme  Court, 
the  appeal  shall  be  prayed  for  and  appeal 
bond  shall  be  executed,  or  the  pauper's  oath 
taken,  within  thirty  days  from  the  Judg- 
ment or  decree,  if  the  court  hold  so  long; 
otherwise,  before  the  adjournment  of  the 
court;  but,  for  satisfactory  reasons,  shown 
by  affidavit  or  otherwise,  and  upon  applica- 
tion made  within  the  thirty  days,  the  court 
may  extend  tbe  time  to  give  bond  or  take  the 
oath  In  term  or  after  adjournment  of  the 
court ;  but  In  no  case  more  than  thirty  days 
additional. 

"Sec.  2.  That  In  all  cases  where  the  ap- 
peal has  not  been  preyed  for  within  the  time 
prescribed  in  the  first  section  of  this  act,  the 
judgment  or  decree  may  be  executed." 

This  act  covers  all  the  ground  previously 
covered  by  Acts  1871,  c.  59,  and  was  intended 
to  take  its  place,  and  the  two  were  Improp- 
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erly  amalsamated  in  section  4898  of  Shan- 
non's Code. 

We  thus  see  the  eril  which  was  intended 
to  be  remedied  by  the  act  of  1885  and  the 
previous  act  There  was  no  purpose  on  the 
part  of  the  Legislature  to  interfere  with  the 
practice  apon^the  subject  of  motions  for  new 
trial.  It  was  held  by  this  court  In  the  case 
of  Railroad  v.  Johnson,  16  L«a,  387,  that  it 
could  not  be  evaded  on  the  theory  that  the 
judgment  was  within  the  breast  of  the  Judge 
during  the  term,  and  that  he  conid  set  it 
aside  after  the  expiration  of  30  days  and  en- 
ter a  new  .judgment,  from  which  the  appeal 
could  be  prosecuted.  It  was  held  in  Ellis  t. 
Ellis,  92  Xenn.  471,  22  S.  W.  1,  that  a  motion 
to  set  aside  a  Judgment  by  default  could  not 
be  maintained,  if  made  more  than  30  days 
after  the  entry  of  such  judgment,  under  the 
act  of  1885  above  reproduced;  but  in  so  do- 
ing the  court  pointedly  remarked  that  no 
application  had  been 'made  for  a  new  trial 
within  30  days  from  the  rendition  of  the 
final  Judgment,  and  no  sufficient  excuse  Iiad 
been  given  why  the  motion  was  not  made 
within  that  time.  This  qualiflcation  indicat- 
ed that,  if  there  bad  been  such  motion  made 
within  80  days,  it  could  have  been  main- 
tained and  acted  upon  after  the  expiration 
of  ;tbat  period.  Such,  Indeed,  has  been  the 
universal  practice  of  the  circuit  courts,  the 
understanding  of  this  court,  and  the  view  en- 
tertained by  the  bar  in  general,  since  the 
passage  of  the  act  of  1885.  The  judgment 
in  the  circuit  court  is  entered  by  the  derk 
as  a  matter  of  course  when  he  records  the 
verdict  Shannon's  Code,  {  5892,  subsec.  3. 
At  common  law  there  was  always  an  interval 
between  the  entry  of  the  verdict  and  the  en- 
try of  the  Judgment  within  which  time  the 
motion  for  new  trial  could  be  made.  There 
is  no  interval  under  our  practice.  Therefore 
the  judgment  Is  only  quasi  final  until  after 
the  expiration  of  30  days  from  this  entry: 
that  la,  its  finality  is  conditioned  upon  the 
absence  of  the  entry  of  a  motion  for  new 
trial  within  that  time,  and  Its  subsequent 
sustalnment  by  the  court,  or,  we  may  add, 
the  motion  in  arrest  of  Judgment,  or  motion 
for  a  Judgment  non  olwtante  veredicto.  In 
other  words,  if  a  motion  for  new  trial  is 
made  wlthtn  the  30  days,  the  Judgment  for 
the  purposes  of  the  motion  is  treated  as  be- 
ing nonexistent  If  the  motion  for  new  trial 
Is  sustained,  the  verdict  is  set  aside  and  the 
Judgment  goes  with  it ;  so  if  a  motion  in  ar- 
rest of  Judgment  is  sustained,  or  a  motion 
for  Judgment  non  obstante  veredicto,  the  pro- 
visional entry  of  the  judgment  cannot  In- 
terfere with  any  of  these  rights  of  the  losing 
party.  To  hold  otherwise  would  be  not  only 
to  extend  the  provisions  of  the  act  of  1885 
very  far  beyond  its  purposes,  but  it  would 
unduly  restrict  the  rights  of  litigants,  and 
Impose  unwarrantable  burdens  upon  trial 
Judges  who  must,  in  the  course  of  things, 
have  sometimes  several  motions  for  new  tri- 


al on  hand  at  the  same  time  in  tmiwrtant 
cases,  all  requiring  time  and  careful  consid- 
eration. It  would  make  It  incumbent  upon 
the  trial  judge  to  dlqwse  of  these  motions 
within  the  limited  time  of  30  days  from  tbe 
date  of  the  entry  of  the  Judgment,  even 
though  they  did  not  come  to  him  until  near 
the  expiration  of  that  period,  when  it  was 
impossible  for  him  to  give  due  thought  to  tbe 
disposition  of  them.  As  held  by  tbe  court 
In  Street  Railroad  Co.  v.  Simmons,  107  Tenn. 
392,  396,  64  S.  W.  705,  the  motion  for  new 
trial  Is  a  part  of  the  trial  itself,  and  may  be 
carried  over  into  the  time  allowed  by  law  for 
tbe  next  term  of  the  court,  under  Acts  1S90, 
C.  40.  Ray  v.  State.  108  Tenn.  282,  298-301, 
67  S.  W.  553 ;  Rhinehart  v.  State,  122  Tenn. 
698,  127  S.  W.  445.  Such  motions  must  be 
made  in  all  cases  where  it  is  desired  to  re- 
view any  matters  proper  to  be  recorded  In 
a  bill  of  exceptions  (Railroad  v.  Johnson,  114 
Tenn.  632,  88  S.  W.  169;  Seymour  v.  Rail- 
road, 117  Twin.  98,  98  8.  W.  174) ;  and  they 
must  be  ccmsldered  by  the  trial  court  before 
they  can  be  considered  by  the  Supreme  Court 
(Telephone  &  Telegraph  Co.  v.  Smlthwlck, 
112  Tenn.  463,  470,  79  8.  W.  803).  The  ac- 
tion of  the  trial  court  thereon  is  an  Indis- 
pensable prerequisite  to  the  action  of  tbe 
Supreme  Court,  for  the  review  of  matters 
proper  to  go  into  a  bill  of  exceptions  as 
above  indicated,  for  the  purpose  of  enabling 
the  Supreme  Court  to  say  whether  the  trial 
court  acted  correctly  In  refusing  a  new  trial, 
or  under  the  act  of  March  24,  1875  (Railroad 
V.  Conley,  10  Lea,  531 ;  Morgan  v.  Bank.  13 
Lea,  211 ;  Baugh  v.  Railroad,  98  Tenn.  120. 
38  S.  W.  433 ;  Jenkins  v.  Hanklns,  98  Tenn 
548,  41  8.  W.  1028)  granting  a  new  trial. 
When  a  new  trial  is  refused  by  the  trial 
court,  then  only  can  an  appeal  be  prosecut- 
ed from  the  Judgment.  For  such  purposes 
of  appeal  the  judgment,  although  previous- 
ly entered,  really  dates  as  of  the  order  of 
the  court  overruling  the  motion  for  new 
trial.  The  tfppcal  is  then  prayed,  and  if  duly 
prosecuted  brings  up  for  review  all  of  the 
points  made  In  the  motion  for  new  trial,  and 
duly  assigned  for  error  In  the  appellate  court, 
and  that  court  thus  acquires  control  of  tbe 
Judgment  entered  in  the  trial  court  It  is  not 
correct  to  say,  as  held  by  the  Court  of  Civil 
Appeals,  that  the  appeal  is  from  tbe  order 
of  the  lower  court  overruling  tbe  motion  for 
new  trial.  Aa  we  have  already  stated,  wben 
a  motion  for  new  trial  is  made  within  30 
days  the  existence  of  the  judgment  is  Ignor- 
ed, and  upon  the  motion  being  overruled  the 
judgment  for  purposes  of  appeal  must  be 
treated  as  If  then  entered  upon  the  verdict. 
The  previous  entry  is  made  in  obedience  to 
the  section  of  the  Code  above  referred  to 
(Shannon's  Code.  {  5892,  subsec.  3;  Acts  1805, 
c.  45,  I  2),  which  was  enacted  to  prevent  the 
delay  In  entries  of  judgment  which  at  com- 
mon law  sometimes  resulted  In  the  failure  to 
make  the  entries  altogether. 
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PlalntUTs  In  error  assign  as  error  the  re- 
fusal of  tlie  trial  judge  to  give  a  peremptory 
Instmction  in  their  favor. 

The  nncontroverted  facts  are  In  substance 
as  follows: 

In  March,  1909.  the  minor  In  question, 
Jamet!  Li.  Ray,  went  upon  the  Woodland 
Street  bridge  that  spans  the  Cumberland  riv- 
er between  Xashville  and  East  Nashville,  In 
company  with  a  boy  about  his  own  age,  one 
James  Gallagher,  for  the  purpose  of  viewing 
the  waters  of  the  river ;  the  river  then  being 
at  a  lilgh  stage.  While  on  the  bridge  their 
attention  was  attracted  to  the  steamer  Bob 
Dudley,  which  was  unloading  some  280  feet 
to  the  northward.  They  decided  to  get  a 
nearer  view  of  this  process,  so  descended  the 
bridge  by  steps  leading  down  to  the  ground 
about  70  feet  below,  then  went  through  the 
premises  of  the  Standard  Box  Company  till 
they  reached  a  bluft  which  constitutes  the 
end  of  Main  street,  in  East  NasbviUe.  They 
mounted  this,  and  tlien  descended  by  a  steep 
path  down  to  the  vicinity  of  the  Ryman  ele- 
vator plant,  which  was  situated  about  80  feet 
from  the  river.  From  this  they  descended  a 
sloping  path  till  they  reached  the  wharf  at 
■which  the  unloading  was  in  process.  At  tliis 
point  the  plalntUfs  in  error  had  caused  to  be 
located  two  box  cars  Into  which  lumber  was 
being  unloaded  from  boats.  Desiring  to  get 
a  nearer  view  of  what  was  going  on,  and  also 
to  secure  a  ride  back  across  the  river,  one 
or  both  of  the  boys  went  upon  the  gangplank 
of  the  boat  and  made  the  request  Just  indi- 
cated. This  was  refused.  Concluding,  then, 
that  they  could  get  a  better  view  of  the  un- 
loading of  the  boat  by  going  upon  the  box 
cars,  they  did  so.  After  having  reached  this 
elevation,  they  watched  the  unloading  for  a 
time,  and,  becoming  dissatisfied  with  this  en- 
tertabiment,  began  to  jump  from  one  of  the 
cars  upon  a  pile  of  sand  that  lay  near  the 
car,  -which  they  had  Increased  and  built  up 
with  their  own  hands  for  the  purpose.  They 
jumped  several  times,  and  climbed  back  up- 
on the  car  by  its  ladder.  Tiring  of  this  sport, 
they  were  Just  about  to  sit  down  on  the  edge 
of  the  car,  when  they  beard  a  creaking  noise 
under  the  car  they  were  on,  indicating  that 
It  was  about  to  move.  Alarmed  by  this  noise, 
and  fearing  that  the  car  would  go  into  the 
river,  which  was  within  a  few  feet,  they 
jumped  oir.  Gallagher  escaped  without  in- 
jury, by  Jumping  on  the  sand  pile ;  but  Ray 
struck  the  bare  ground  and  broke  his  leg. 
This  was  the  injury  for  which  be  sued. 

The  place  where  the  injury  occurred  was  a 
wharf  or  landing  used  by  the  boats  on  the 
river  for  unloading  freight  from  time  to 
time  which  they  had  for  the  various  factories 
in  that  neighborhood,  of  which  there  were  a 
considerable  number.  There  was  a  baseball 
ground  about  100  yards  away,  which  was 
used  by  small  boys,  and  in  which  sport  they 
were  sometimes  Joined  by  the  railroad  em- 
ployte  for  a  few  minutes  at  a  time.  It  does 
not  appear,  however,  that  any  game  was 


going  on  near  the  period  of  the  accident,  or 
how  long  prior  thereto.  Quite  a  number  of 
people  congregated  there  from  time  to  time 
to  watch  the  unloading  of  the  boats.  A  con- 
siderable number  of  boys  were  there  also 
from  time  to  time,  especially  near  the  Ry- 
man elevator,  engaged  in  picking  up  corn 
and  other  grain  to  feed  to  their  pigeons.  On 
one  or  more  occasions  it  liad  been  thought 
necessary  by  the  people  engaged  in  the  un- 
loading process  to  run  the  boys  away  from 
the  cars.  It  does  not  appear,  however,  that 
the  plaintiffs  in  error  had  any  knowledge  of 
this.  They  were  not  concerned  with  the 
wharf,  except  to  furnish  cars  for  transpor- 
tation purposes,  which  cars  on  demand  were 
shunted  down  on  the  spur  track,  which  ran 
right  by  the  margin  of  the  river,  so  close 
that  a  gangway  could  be  constructed,  from 
the  boats  to  the  cars,  into  which  freight 
could  be  transferred. 

This  track  was  on  a  grade  of  235  feet  to 
the  mile.  In  order  to  make  the  cars  stand 
so  that  they  could  be  loaded,  it  was  neces- 
sary that  the  brakes  should  be  set,  and  also 
that  the  wheels  should  be  chocked  or  scotch- 
ed. The  cars  were  delivered  on  the  spur 
track  at  10  minutes  after  7  o'clock  on  the 
morning  in  question.  The  injury  occurred 
late  in  the  afternoon.  When  the  cars  were 
placed  at  the  point  indicated,  they  were  se- 
cured by  the  setting  of  the  brakes  and  by 
chocking  on  the  east  side.  The  west  side 
could  not  be  chocked,  because  the  wheels 
stood  in  the  water  at  the  edge  of  the  river, 
which  was  partly  over  the  track. 

The  area  of  land  within  which  the  wharf 
lay  may  be  rouglily  described  as  bounded  on 
the  south  by  the  Woodland  street  bridge,  on 
the  east  by  Front  street  in  East  Nashville, 
on  the  north  by  the  property  of  the  Kirkpat- 
rick  Company's  mills,  and  on  the  west'  by 
the  river.  The  Woodland  Street  bridge  was 
250  feet  distant  There  was  no  approach  to 
the  wharf  from  this  direction,  except  along 
the  spur  track  of  the  railway,  or  across  lots ; 
the  latter  being  the  course  pursued  by  the 
boys  when  they  left  the  Woodland  Street 
bridge.  To  the  north  the  country  was  open 
up  to  the  Klrkpatrick  Company's  mills. 
There  does  not  appear  to  have  been  any  wag- 
on road  down  to  the  wharf.  It  was  merely 
a  landing  where  freight  was  loaded  into  cars 
standing  on  the  spur  track  from  boats  on  the 
river.  Of  course,  people  on  foot  could  get  to 
it  from  over  the  rough  way  pursued  by  the 
boys,  or  more  easily  from  the  north  and 
east 

It  is  insisted  that  the  point  is  disputed 
whether  the  cars  were  properly  secured  by 
brakes  and  chocks;  but  what  Is  said  upon 
this  subject  in  the  evidence  adverse  to  plain- 
lifTs  In  error  simply  amounts  to  statements 
of  witnesses  that  they  did  not  see  the  chocks. 
A  brakeman  of  the  railway  company  testified 
that  he  put  the  brakes  on,  and  another  that 
he  saw  the  brakes  put  on,  and  the  latter  that 
he  himself  put  the  chocks  under  the  car.    No 
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one  disputes  tbis.  The  fact  that  others  did 
not  see  It  would  amount  to  nothing;  It  not 
appearing  that  their  attention  was  called  to 
the  matter. 

It  is  a  disputed  matter  as  to  whether  the 
boys  were  ordered  off  the  cars.  Some  wit- 
nesses for  the  plaintiffs  in  error  say  that 
they  were  so  ordered ;  but  the  boys  say  they 
were  not.  There  is  also  a  dispute  as  to 
whether  the  boys  Interfered  with  the  brakes 
ui)on  the  car.  One  witness  for  the  plaintiffs 
In  error  testified  that  he  saw  them  doing  so ; 
but  the  boys  say  they  did  not 

The  moving  of  the  cars  Is  accounted  for 
by  the  witnesses  for  the  plaintiffs  in  error 
by  testimony  to  the  effect  that  loading  heavi- 
ly tends  to  press  the  car  down  upon  the 
springs,  thereby  lowering  the  body  of  the  car, 
and  loosening  to  some  extent  the  brake  shoe. 
It  Is  supposed  that  something  of  this  kind 
occurred.  The  second  car  was  already  load- 
ed wttb  lumber,  and  the  first  or  upper  car 
was  about  half  loaded,  when  the  cars  began 
to  mov&  They  ran  over  only  about  15  feet, 
and  were  stopped  by  a  bumper  at  the  end 
of  the  spur  track. 

In  the  view  that  we  take  of  the  case,  the 
disputed  points  are  immaterial. 

It  may  be  conceded,  as  the  ]ury  found,  that 
the  boys  did  not  interfere  with  the  brakes, 
and  that  they  were  not  ordered  from  the 
cars.  However,  as  to  this  latter  point  there 
is  no  evidence  to  the  effect  that  it  was  known 
by  the  plaintiffs  in  error,  or  any  of  its 
agents,  that  the  boys  were  on  the  cars,  but 
only  by  the  boat  people  engaged  in  unload- 
ing the  boats. 

The  examination  of  James  L.  Ray  shows 
that  he  is  a  very  bri^t,  alert,  and  intelli- 
gent boy ;  also  well  advanced  In  his  school 
studies  for  a  person  of  his  age. 

The  question  to  be  determined  is  whether 
the  attractive  nuisance  theory,  or  what  is 
generally  known  as  the  law  of  the  "turntable 
cases,"  applies  to  the  facts  stated. 

We  are  of  the  opinion  that  it  does  not 
Aside  from  the  fact  that  the  cars  were  prop- 
erly secured  when  the  servants  of  the  plain- 
tiffs in  error  left  them  La  the  morning,  and 
they  had  no  knowledge  that  boys  were  occa- 
sionally at  the  place  where  the  cars  were, 
and  had  been  run  away  from  there  a  time 
or  two  prior  to  the  occasion  in  question  by 
the  agents  of  the  boat  companies  while  en- 
gaged in  unloading,  and  aside  from  the  fact 
that  plaintiffs  in  error's  servants  knew  noth- 
ing of  the  presence  of  the  boys  at  the  time 
the  defendant  in  error  James  L.  Ray  was 
hurt,  and  aside  from  the  remoteness  of  the 
place  where  the  cars  were  standing,  we  think 
the  law  referred  to  does  not  apply,  because 
the  boys  were  not  attracted  to  the  spot  by 
the  cars,  but  by  the  boat  which  was  in 
course  of  nnlcading,  and  only  mounted  the 
cars,  after  they  reached  the  place,  as  a  van- 
tage ground  for  witnessing  the  process  of 
unloading  the  boat  We  are  also  of  the  opin- 
ion that  the  attractive  nuisance  theory  does 


not  apply  to  cars  standing  upon  a  commer- 
cial railway,  left  to  be  loaded.  In  the  ordi- 
nary course  of  the  company's  business ;  cer- 
tainly not  when  they  are  left  in  charge  of 
the  shipper,  who  is  engaged  in  the  act  of 
loading,  and  in  whose  care  the  car  is  for  the 
time  being.  There  are  authorities  which 
hold  that  it  does  not  apply  to  such  cars  at 
all ;  that  is,  to  standing  railroad  cars.  Bar- 
ney V.  Hannibal  &  St  J.  R.  Co.,  126  Ho.  372. 
28  S.  W.  1069,  26  L.  R.  A.  847;  Chicago  & 
A.  R.  Co.  ▼.  McLaughlin,  47  HI.  265;  East 
St  Louis  Connecting  R.  Co.  v.  Jenks,  54  111. 
App.  91 ;  Central  Branch  Union  P.  R.  Co.  t. 
Henigh,  23  Kan.  347,  33  Am.  Rep.  167. 

In  the  brief  of  counsel  for  plaintiffs  in  er- 
ror our  attention  is  called  to  several  cases 
from  other  states  in  which  the  whole  doc- 
trine expressed  by  the  attractive  nuisance 
theory  is  repudiated,  and  others  in  which  It 
is  confined  to  the  specific  case  of  turntables 
left  unfastened  and  unguarded.  In  addition, 
we  have  examined  numerous  other  cases.  A 
full  collection  of  tfie  authorities,  and  a  dis- 
cussion of  them,  may  be  found  in  a  note  to- 
Cahlll  T.  B.  N.  &  A.  L.  Stone  &  Co.  (CaL) 
19  L.  R.  A.  (N.  S.)  1095-1165.  and  the  cases 
reported  therewith— Wtlmot  v.  McPadden. 
79  Conn.  367,  65  Atl.  167,  19  L.  R.  A.  (N. 
S.)  1101;  Swartwood  v.  Louisville  &  N.  R. 
Co.,  129  Ky.  247,  111  S.  W.  305,  19  Ll  B>  A. 
(N.  S.)  1112,  130  Am.  St  Rep.  465;  Briscoe 
V.  Henderson  Lighting  &  P.  Co..  148  N.  C. 
396,  62  S.  E.  600,  19  L.  R.  A.  (N.  S.)  1116: 
Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio 
St  235,  83  N.  E.  66,  19  L.  R.  A.  (N.  S.)  1136, 
122  Am.  St  Rep.  603;  Thompson  v.  Balti- 
more &  Ohio  R.  Co.,  218  Pa.  444,  67  AU.  768, 
19  L.  R.  A.  (N.  S.)  1162,  120  Am.  St  Rep. 
897.  Other  cases,  since  the  publication  of 
that  volume,  are  found  in  Kelly  v.  Benas,  217 
Mo.  1,  116  S.  W.  557,  20  L.  R.  A.  (N.  S.)  903; 
Hermes  v.  Hatfield  Goal  Co.,  134  Ky.  300. 
120  S.  W.  351,  23  L.  R.  A.  (N.  S.)  724;  Brown 
V.  Chesapeake  &  O.  R.  Co.,  135  Ky.  798,  123 
S.  W.  298,  25  L.  R.  A.  (N.  S.)  717;  Coviag- 
ton  &  C.  R.  T.  &  B.  Co.  v.  Mulv^,  135  Ky. 
223,  122  S.  W.  120,  26  L.  R.  A.  (N.  S.)  204 ; 
Olson  V.  Gill  Home  Invest  Co.,  68  Wash.  151. 
108  Pac.  140,  27  L.  R.  A.  (N.  S.)  884 ;  Sweed- 
en  V.  Atkinson  Improv.  Co.  (Ark.)  125  S.  W. 
439,  27  L.  R.  A.  (N.  S.)  124. 

We  do  not  deem  it  necessary  for  the  pur- 
poses of  the  present  case  to  enter  upon  a  gen- 
eral discussion  of  the  subject  We  have 
in  our  own  state  six  cases :  Whirley  v.  White- 
man.  1  Bead,  610  (1858) ;  Bates  v.  RaUway 
Co.,  90  Tenn.  36,  16  S.  W.  1069,  25  Am.  St 
Rep.  665  (1891);  Cooper  v.  Overton,  102  Tenn. 
211,  52  S.  W.  183,  45  L.  R.  A.  691.  73  Am. 
St  Rep.  864  (1899);  Railroad  v.  CargiUe, 
105  Tenn.  628,  59  S.  W.  141  a900) ;  Burke 
V.  Ellis,  105  Tenn.  702,  58  S.  W.  855  (1000); 
Stone  Co.  v.  Pugh,  115  Tenn.  688,  01  S.  W. 
199  (1905) .  In  Whirley  v.  Whiteman  the  court 
was  committed  to  the  doctrine.  In  that 
case  it  appeared  that  a  child  but  little  more 
than  three  years  of  age  was  injured  by  some 


Digitized  by 


Google 


Tenn.) 


HUMPHKETS  COtTNTT  BOARD  OF  EDUCATION  t.  BAKER 


863 


exposed  cogwheels,  rerolTlng  within  from  10 
to  20  Inches  from  the  ground,  on  the  outside 
of  a  mill,  within  20  feet  of  a  puhlic  street 
in  the  city  of  NashTille,  in  an  open  space, 
wholly  exposed,  without  any  cover,  guard,  or 
inclosnre  whatever,  and  that  children  were 
accustomed  to  play  about  the  mill  every  day. 
It  was  shown  that  the  wheels  might  have 
been  boxed  at  very  trifling  expense,  or  an 
inclosure  made  around  them,  so  as  to  se- 
cure them  against  possibility  of  injury  to  any 
one;  also  that  on  the  day  in  question  the 
mill  was  left  running  with  no  one  to  watch, 
direct,  or  guard  the  machinery,  while  all  of 
the  operatives  went  to  their  noon  meal,  and 
that  during  their  absence  the  injury  was 
inflicted.  On  the  facts  it  was  held  that  the 
owner  of  the  mill  was  liable.  In  Bates  v. 
Railway  the  doctrine  was  conceded,  but  held 
not  to  apply  to  a  turntable  which  was  suffi- 
ciently fastened  to  keep  it  securely  In  place 
when  unmolested.  In  Railroad  v.  Cargille  it 
was  held  to  apply  to  a  turntable  which  was 
uninclosed,  and  wholly  unfastened;  and  in 
Burke  v.  Ellis  to  an  open  flat  car  loaded  with 
loose  earth,  where  the  child  was  invited,  or 
at  least  permitted,  upon  the  car  with  the 
knowledge  of  the  superintendent  of  the  com- 
pany. In  Cooper  v.  Overton  it  was  held  not 
to  apply  to  a  pond  of  water  formed  by  recent 
rains  upon  a  vacant  city  lot,  the  property  of 
a  nonresident  owner,  the  existence  of  which 
pond  was  unknown  to  the  owner,  who  had  bis 
lot  viewed  by  his  agent  once  every  two 
months,  and  where  it  appeared  that  the  wa- 
ter would  not  have  gathered  into  a  pond  ex- 
cept for  the  unauthorized  act  of  the  city 
In  filling  with  garbage,  unknown  to  the  own- 
er, the  mouth  of  a  drain  that  ran  across 
the  lot,  and  that  the  lot  was  SO  feet  from 
the  nearest  street,  and  the  iwnd  had  nothing 
on  it  to  make  it  attractive  to  children,  ex- 
cept a  plank,  and  that  the  owner  of  the  lot 
did  not  know  that  the  plank  was  there.  It 
appeared  there  was  a  school  in  the  neigh- 
borhood, and  that  children  played  upon  this 
lot  occasionally,  or  from  time  to  time.  It 
was  said  that :  "The  llabUity  does  not  exist, 
even  In  the  case  of  children,  unless  they  are 
induced  to  enter  upon  the  land  by  something 
unusual  and  attractive  placed  upon  it  by  the 
owner,  or  with  his  knowledge  permitted  to 
remain  there."  102  tenn.  237,  52  S.  W.  189, 
45  L.  R.  A.  591,  73  Am.  St.  Rep.  864.  In 
Stone  Co.  ▼.  Pngb,  it  was  held  that  it  did 
not  apply  to  a  low-hung  wagon,  made  for 
baollng  heavy  stone,  driven  into  the  yard 
of  an  asylum  where  a  large  number  of  chil- 
dren were  kept,  and  cared  for  during  the 
day ;  the  wagon  and  team  being  in  charge  of 
a  competent  driver.  In  this  case  It  was  held 
that  Bilrke  t.  Ellis  should  be  confined  to 
Its  own  facts.  It  should  be  remembered  that 
while  the  doctrine  is  recognized  here,  and 
applied  In  proper  cases,  the  recent  anthorl- 
ties  have  shown  a  disposition  to  limit  Ittf 


application.  It  should  further  be  noted  that 
In  all  of  the  cases  the  court  itself  has,  in 
one  form  or  another,  determined  the  classes 
of  cases  or  subjects  to  which  the  doctrine 
applies.  In  Whirley  ▼.  Whiteman  it  waa 
said  in  the  opinion  that  the  trial  Judge 
should  have  "Instructed  the  Jury  specially, 
as  a  matter  of  law,  that  the  facts  stated,  if 
true,  constituted  the  degree  of  negligence 
which  would  render  the  defendants  liable  In 
damages."  1  Head,  624.  So  in  Burke  v. 
Ellis  it  was  held  that  the  facts  proven  made 
a  case  for  the  application  of  the  doctrine. 
Railroad  v.  Cargille  stood  on  declaration  and 
demurrer.  In  Bates  v.  Railroad  it  was  held 
that  a  specific  instruction  should  have  been 
given  to  the  Jury,  which  instruction  really 
determined  whether  the  case  proven  fell 
within  the  class  of  cases  covered  by  the 
doctrine.  In  Cooper  v.  Overton  It  was  deter- 
mined that  the  facts  which  we  have  recited 
did  not  make  a  case  for  the  application  of 
the  doctrine,  and  so  in  Stone  Co.  v.  Pugh. 
Such  Is  the  state  of  the  law  in  Tennessee 
upon  this  subject 

On  the  grounds  stated,  we  are  of  the  opin- 
ion there  is  n^  error  in  the  Judgment  of  the 
Court  of  Civil  Appeals,  granting  the  peremp- 
tory instruction  and  dismissing  the  actions, 
and  the  certiorari  Is  therefore  refused. 


HUMPHRB5TS   COUNTY  BOARD   OP  ED- 
UCATION et  al.  V.  BAKER. 

(Supreme  Court  of  Tennessee.    Feb.  21,  1911.) 

1.  Debos  (S  160*)— Bbkaoh  of  Conditions. 

Where  property  was  conveyed  to  school 
directors  and  their  successors  for  a  site  for  a 
schoolhouse  and  church,  with  a  reservation  tliat 
the  same  should  revert  In  case  its  use  for  such 
purpose  was  abandoned,  proof  that  the  bnilding- 
constmcted  thereon  had  been  neglected  to  such 
an  extent  that  it  was  in  a  very  dilapidated  con- 
dition, and  that  shortly  prior  to  the  filing  of  the 
bill  school  was  not  taught  In  the  building,  be- 
cause of  the  erection  of  a  more  commodious^ 
building  In  another  place,  its  use  being  contin- 
ued, however,  for  church  purposes,  was  insuffi- 
cient to  show  an  abandonment 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §{  505-617;  Dec.  Dig.  {  160.*) 

2.  Desds  (J  8*)— Pbopebtt  Sttq^ot  to  Gbant 
— PossiBiLnr  OF  Intebbst. 

An  interest  in  land,  in  order  to  be  the  sub- 
ject of  a  valid  grant  must  exist  in  possession, 
reversion,  or  remainder,  or  by  executory  devise 
or  contingent  remainder,  and  be  something 
more  than  a  bare  possibility  of  an  interest, 
which  is  uncertain. 

[Ed.  Note.— For  otiier  cases,  see  Deeds,  Cent 
Dig.  81  13-18;    Dec.  Dig.  i  &•] 

3.  DKBDS    (I     156*)— CONDITIONB— AVAILABIL- 

itt. 

Where  there  is  a  breach  of  the  conditions 
in  law,  It  may  be  availed  of  by  the  grantor,  his- 
heir,  or  assignee,  by  entry;  bat  a  breach  of 
conditions  in  deed  is  available  only  to  the  gran- 
tor and  his  heirs,  and  not  to  a  stranger  taking 
by  assignment  or  deed. 

[EH.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  496-19G;   Dec.  Dig.  j  156.*] 
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4.  Deeds  (8  168*)  —  Conditions  in  Deed  — 

FoBFEiTUBE— Mode. 

The  only  mode  of  taking  advantage  of  a 
breach  of  a  condition  in  deed,  which  has  the 
effect  to  defeat  or  work  a  forfeiture  of  an  es- 
tate, is  by  entry,  which  reduces  the  estate  to  the 
same  condition  and  causes  It  to  be  held  on  the 
same  terms  as  if  the  estate  to  which  the  con- 
dition is  annexed  bad  not  been  granted. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  81  62&-633;    Dec  Dig.  I  168.*] 

6.  Deeds    (8    166*)— Conditiows— Construc- 
tion—Waiver. 

Defendant's  grantor  bad  conveyed  the  prop- 
erty in  question  to  school  directors  and  their 
successors  in  office,  to  be  used  for  a  schoolhouse 
and  church  only;  the  deed  providing  that,  when- 
ever the  lot  was  abandoned  for  such  purposes, 
the  title  should  revert  to  the  grantor.  Held, 
that  the  condition  for  reversion  on  abandon- 
ment of  the  particular  use  was  a  condition  in 
deed,  available  only  to  the  grantor  and  his  heirs, 
and  the  right  of  entry  for  breach  thereof  was 
waived  by  a  subsequent  conveyance  of  the  land 
to  defendant,  though  the  grantor's  right  of  re- 
version was  not  an  estate  which  could  be  the 
subject  of  a  conveyance,  so  that  defendant  ac- 
quired nothing  by  his  deed. 

[EM.  Note. — ^For  other  cases,  see  Deeds,  Cent 
Dig.  88  522-525;  Dec  Dig.  8  166.*] 

Appeal  from  Chancery  Court,  Humphreys 
County;  J.  W.  Stout,  Chancellor. 

Action  by  the  Board  of  Education  of  Hum- 
I^reys  County  and  others  against  J.  W.  Bak- 
er. From  a  Judgment  in  favor  of  plaintiff 
for  part  only  of  the  relief  demanded,  all  par- 
ties appeal.  Affirmed  on  defendant's  appeal, 
and  reversed  on  complainants'  appeal. 

Morris  &  Morris  and  B.  R.  Thomas,  for 
complainants.  H.  C.  Carter  and  J.  F.  Shan- 
non, for  defendant 

liANSDEN,  J.  This  Is  an  action  of  eject- 
ment, brought  by  the  hoard  of  education  of 
Humphreys  county  to  recover  a  lot  situated 
in  the  town  of  McEwen,  the  possession  of 
which  was  taken  by  defendant  under  the  fol- 
lowing facts:  In  1881,  J.  N.  Simpson  con- 
veyed the  lot  in  question  to  the  school  direct- 
ors of  the  Sixteenth  school  district  of  Hum- 
phreys county  upon  the  following  conditions: 

"To  have  and  to  hold  the  same  unto  the 
school  directors  and  their  successors  in  of- 
fice for  the  purposes  and  uses  aforesaid,  viz., 
building  a  schoolhouse  and  church,  to  be  used 
for  that  purpose  only;  and  whenever  the 
said  lot  of  ground  is  abandoned  for  the  pur- 
poses of  school  and  church,  then  the  title  is 
to  revert  baCk  to  me.  and  this  shall  not  be 
any  title  to  any  other  person  for  other  pur> 
poses  whatever." 

On  September  23,  1897,  Simpson  attempted 
to  convey  this  lot  to  the  defendant,  Baker. 
This  deed  was  an  ordinary  deed  of  convey- 
ance, and  referred  to  the  lot  conveyed  as  the 
same  "lot  given  by  J.  N.  Simpson  to  the  pub- 
lic school  directors  for  school  purposes,  and 
used  heretofore  for  that  purpose."  On  Au- 
g^ust  2,  1907,  Simpson  made  another  deed  to 
Baker  containing  the  following  recital: 

"Whereas,  on  the  18th  day  of  October, 


1881,  I  conveyed  to  the  school  directors  of 
what  was  then  the  Sixteenth  school  district 
of  Hmnphreys  county,  Tennessee,  a  certain 
town  lot  in  the  town  of  McEwoi,  in  said 
Humphreys  county,  which  deed  was  duly  ac- 
knowledged by  me  and  duly  recorded  In  Book 
Z,  pages  4  and  5,  of  the  register's  office  of 
Humphreys  county  aforesaid,  to  which  refer- 
ence is  here  made  for  full  description  of  said 
lot  and  the  terms  of  the  deed;  and  where- 
as, said  deed  provided  that  said  school  di- 
rectors are  to  build  a  schoolhouse  and  church 
on  said  lot  to  be  used  for  that  purpose  only, 
and  that  when  said  lot  of  ground  Is  aban- 
doned for  the  purimse  of  school  and  churdi 
the  title  was  to  revert  back  to  me;  and 
whereas,  on  the  23d  day  of  September,  1897, 
believing  said  lot  had  been  abandoned  for 
school  and  church  purposes,  I  transferred, 
sold,  and  conveyed  to  James  W.  Baker  for 
the  consideration  of  five  hundred  dollars  the 
said  lot  above  mentioned,  but  since  the  date 
of  this  last  deed  some  question  has  arisen  as 
to  whether  there  was  abandonment  of  the 
same  on  the  23d  of  September,  1887,  the  date 
I  conveyed  the  lot  to  Baker;  and  whereas, 
since  then  said  lot  has  been  abandoned  for 
school  and  church  purposes  for  years." 

About  the  date  of  this  last  deed,  defend- 
ant. Baker,  with  the  consent  of  one  of  the  old 
school  directors,  took  possession  of  the  lot, 
claiming  It  under  his  deeds  from  Simpson. 
Thereupon  the  complainants,  who  are  tbe 
county  board  of  education  for  Humphreys 
county  and  the  county  superintendent  of 
public  instruction,  who  is  ex  officio  secretary 
of  the  county  board  of  education,  filed  this 
bill  to  recover  the  lot  from  Baker,  alleging 
that  the  public  accepted  the  deed  of  Simpson 
and  built  a  house  upon  the  lot  for  school 
and  church  purposes,  and  had  continuously 
used  It  for  such  purposes  up  to  a  very  recent 
date  before  the  filing  of  the  bill,  when  de- 
fendant took  possession  of  the  property  and 
nailed  up  the  house.  It  was  charged  that 
there  was  no  abandonment  upon  the  part  of 
tbe  public,  and  for  that  reason  the  right  of 
re-entry  had  never  existed  in  Simpson,  and 
therefore  Baker  could  not  acquire  a  right  of 
entry  under  the  deeds  to  him  from  Simpson. 
It  was  further  charged  that  Simpson,  by  tbe 
execution  of  the  deed  to  Baker,  deprived  him- 
self of  all  right  of  re-entry  which  he  had  re- 
served to  himself,  although  the  contingency 
provided  for  in  the  deeds  as  conferring  that 
right  should  have  happened. 

The  defendant  answered  the  bUl,  and  ad- 
mitted that  a  public  school  and  church  honse 
was  built  upon  the  lot,  and  admitted  tbe  con- 
veyance to  him  by  Simpson  as  charged  in 
tbe  bill,  but  asserted  that  by  reason  of  tbe 
right  of  re-entry  reserved  by  Simpson  In  his 
deed  to  the  school  directors  the  defendant 
acquired  title  under  the  subsequent  convey- 
ance from  Simpson,  because  the  conthigency 
provided  for  In  the  deed  of  Simpson  to  the 
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school  directors  had  happened.  In  that  the 
property  had  been  abandoned  for  school  and 
church  purposes.  After  the  filing  of  the  bill, 
the  Le^lature  passed  an  act  amending  the 
charter  of  the  town  of  McE^ren,  so  as  to  es- 
tablish for  said  town  a  school  system  under 
the  control  of  its  board  of  mayor  and  alder- 
men, and  transferred  all  school  property 
within  its  corporate  limits.  Including  the  lot 
In  question,  to  the  municipality.  After  this 
was  done,  the  board  of  mayor  and  aldermen 
filed  a  petition  in  the  case  to  be  permitted 
to  be  made  complainants,  with  the  right  to 
prosecute  the  suit  in  their  name,  and  this 
was  done.  The  cans  was  heard  by  the  chan- 
cellor upon  the  pleadings  and  proofs,  and  be 
declared  that  there  had  been  no  abandon- 
ment of  its  rights  by  the  public  at  the  time 
of  the  institution  of  this  suit,  and  therefore 
the  defendant  had  no  right  to  the  possession 
of  the  property  at  that  time,  and  be  allowed 
a  recovery  of  the  lot  by  the  board  of  mayor 
and  aldermen,  and  admitted  them  to  the  pos- 
session thereof.  He  held,  however,  that  the 
two  deeds  from  Simpson  to  defendant.  Bak- 
er, passed  to  Baker  "all  the  rights  that  Simp- 
son reserved  to  himself  in  his  deed  to  the 
school  directors  in  1881  to  re-enter  upon  the 
property  whenever  It  should  be  abandoned 
for  school  and  church  purposes."  To  the 
first  part  of  the  decree  the  defendant  except- 
ed, and  has  appealed  and  assigned  errors; 
and  to  the  last  part, '  the  complainants  ex- 
cepted, and  have  appealed  and  assigned  er- 
rors. 

Upon  the  evidence,  it  can  hardly  be  insist- 
ed that  there  has  been  an  abandonment  of 
this  property  for  school  and  church  purposes 
by  the  public.  The  only  testimony  which 
tends  to  establish  an  abandonment  is  to  the 
effect  that  the  house  had  been  neglected  to 
such  an  extent  that  it  was  In  bad  repair  and 
tn  a  very  dilapidated  condition,  and  some 
time  prior  to  the  filing  of  the  bill  the  public 
school  was  not  taught  in  this  house,  because 
of  the  erection  of  a  more  commodious  build- 
ing at  another  place  in  the  town,  and  the 
school  property  that  had  theretofore  been 
used  In  It  was  removed  to  the  new  building. 
It  is  shown,  however,  that  the  house  was 
used  for  church  purposes  by  different  de- 
nominations, and  for  Sunday  school  purposes 
by  the  congregation  of  the  Christian  Church 
up  to  about  April  before  the  execution  of 
the  last  deed  to  Baker  by  Simpson.  There 
Is  not  an  intimation  in  the  record  that  the 
public  lias  surrendered  its  rights  in  the  prop- 
erty by  any  affirmative  act  upon  Its  part 
There  is  nothing  to  show  but  what  it  Is  in- 
tended at  some  future  time  to  rebuild  or  re- 
pair the  house  and  continue  to  use  it  for 
church  and  school  purposes.  It  Is  not  neces- 
sary that  it  should  be  used  for  the  public 
schools  alone,  but  under  the  terms  of  the 
grant  by  Simpson  to  the  public  it  is  sufilcient 
that  It  shall  be  used  by  private  schools,  and 
If  not  used  bT  any  school  It  would  be  sufii- 
dent  If  It  were  used  for  church  purposes 
134S.W.-M  • 


only.  The  mere  fact  that  the  school  direc- 
tors, or  other  public  o£Bcials  intrusted  with 
the  care  of  this  property,  had  neglected  to 
repair  it.  Is  not  evidence  of  an  abandonment 
of  its  rights  by  the  publia  The  chancellor 
so  held,  and  we  agree. 

Under  the  assignment  of  error  made  by  the 
complainants,  It  is  proper  to  determine  the 
effect  upon  the  reserved  right  of  re-entry  In 
favor  of  Simpson  In  his  deed  of  1881,  which 
should  be  given  to  his  subsequent  deeds  of 
1897  and  1907  to  the  defendant,  Baker.  It  Is  ■ 
insisted  by  the  complainants  that  Simpson 
merely  had  a  right  of  re-entry  contingent  up- 
on the  happening  of  the  bare  possibility  of 
the  abandonment  of  the  property  by  the  pub- 
lic for  the  uses  to  which  it  was  dedicated, 
and  that,  as  his  conveyance  to  the  school  di- 
rectors divested  him  of  all  Interest  in  the 
estate  conveyed,  this  contingent  right  of  re- 
entry is  not  a  grantable  Interest  in  the  prop- 
erty, and  therefore  the  chancellor  was  in  er- 
ror in  decreeing  that  Baker  would  become 
vested  with  a  right  of  entry  by  virtue  of  his 
deed  from  Simpson  whenever  the  public 
should  abandon  the  property.  We  think  this 
contention  is  sound.  It  is  not  every  right  in 
real  estate  that  is  the  subject  of  grant  A 
bare  possibility  of  an  interest,  which  is  un- 
certain. Is  not  grantable.  It  must  be  an  in- 
terest in  the  land  existing  In  possession,  re- 
version, or  remainder,  or  by  executory  de- 
vise or  contingent  remainder.  The  rule 
which  passes  the  after-acquired  title  of  a 
grantor  under  his  covenants  of  warranty  to 
his  grantee  is  an  apparent  exception  to  the 
general  principle  Just  stated ;  but  the  excep- 
tion Is  more  apparent  than  real.  In  such 
case  the  grantee  has  his  right  of  action  for 
a  breach  of  the  covenant,  and,  when  the 
grantor  acquires  the  title  after  the  breach, 
the  grantee  has  such  an  Inchoate  Interest  in 
the  title  so  acquired  that  it  may  well  be  said 
that  he  does  not  acquire  a  bare  possibility  of 
an  interest,  which  is  uncertain,  within  the 
meaning  of  the  rule  here  stated;  but  upon 
his  covenant  of  title  he  has  a  i)ossibllity 
coupled  with  an  Interest,  which  will  cause 
the  after-acquired  title  to  pass  to  him  Im- 
mediately upon  its  acquisition  by  his  gran- 
tor. So  it  may  be  said  generally  that  a  bare 
possibility  of  an  interest  In  lands  is  not 
grantable.  This  is  said  with  respect  only  to 
conditions  reserved  in  the  deed.  There  seems 
to  be  a  difference  between  conditions  In  law 
and  in  deed.  If  there  is  a  breach  of  the 
conditions  in  law,  a  grantor,  his  heir,  or  as- 
signee may  avail  himself  of  the  right  to  en- 
ter; but  conditions  in  deed  are  reserved  to 
the  grantor  only,  and  are  personal  to  him  and 
his  heirs,  and  a  stranger  cannot  take  advan- 
tage of  the  breach  of  the  condition  by  enter- 
ing and  defeating  the  estate.  It  Is  a  right 
which  cannot  be  aliened,  nor  assigned,  nor 
passed  by  a  grant  of  the  reversion  at  com- 
mon law.  The  only  mode  of  taking  advan- 
tage of  a  breach  of  a  condition  In  deed  which 
has  the  effect  to  defeat  or  work  a  forfeiture  - 
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of  an  estate  is  by  entry,  and  this  Is  trae  ui>- 
on  the  principle  that  It  requires  as  solemn  an 
act  to  defeat,  as  to  create,  an  estate.  When 
such  entry  Is  made,  the  effect  is  to  reduce 
the  estate  to  the  same  condition,  and  to  cause 
It  to  be  held  on  the  same  terms,  as  if  the 
estate  to  which  the  condition  was  annexed 
had  not  been  granted.  'But,  notwlthstandiag 
a  breach  of  the  condition,  the  estate,  If  a 
freehold.  Is  only  defeated  by  an  entry  made, 
and  until  there  Is  a  re-entry  it  loses  none  of 
Its  original  qualities  or  Incidents.  The'  right 
of  re-entry  is  at  the  election  of  him  who  has 
the  right  to  enforce  it,  and,  if  he  once  dis- 
pense with  it,  he  cannot  afterwards  enter  for 
a  subsequent  breach  of  the  condition.  Wash. 
Real  Prop.  vol.  3,  pp.  370,  371;  Id.  vol.  2, 
pp.  13-15;  Rice  V.  Boston  &  W.  R.  R.,  12 
Allen  (Mass.)  141. 

From  the  foregoing  principles.  It  is  clear 
that  the  conveyance  by  Simpson  to  Baker 
was  a  relinquishment  of  his  right  of  re-entry 
and  an  election  upon  his  part  not  to  exercise 
it,  and  yet  the  interest  which  Simpson  had 
in  the  estate  before  the  breach  of  the  condi- 
tions was  a  bare  possibility  coupled  with  no 
interest  in  the  land,  and  was,  therefore,  not 
grantable.  The  decree  of  the  chancellor 
holding  to  the  contrary  is  reversed,  and  a  de- 
cree will  be  entered  here  canceling  the  deeds 
of  Simpson  to  Baker  as  clouds  upon  com- 
plainants' title,  and  decreeing  that  the  com- 
plainants are  the  owners  in  fee  and  entitled 
to  the  immediate  possession  of  the  land  sued 
for. 

Other  questions  made  upon  the  demurrer 
and  plea  of  defendant  were  disposed  of 
orally. 


I>OmSVILLB  &  N.  R.  CO.  t.  SMITH. 
(Supreme  Ck>art  of  Tennessee.    Feb.  18,  1911.) 

1.  Cabbikss  (8  228*)— INJUBT  TO  jAvt  Stock 
—Evidence. 

In  an  action  for  injuries  to  horses  In  trans- 
it, evidence  that  the  norses  were  improperly 
tied  by  the  carrier's  employ^  on  reloading  them 
after  feeding,  whereby  the  horses  were  in- 
Jnred,  is  suflBdent  evidence  of  defendant's  nei^i- 
gence. 

[EJd.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.  {960;  Dec.  Dig.  I  228.*] 

2.  Cabsiebs  (I  218*)— Live  Stock  — Lihita- 

TION  of  lilABILITr. 

Before  a  shipper  can  be  bound  by  a  limit- 
ed liability  contract,  it  must  appear  that  it 
was  known  to  him  that  the  carrier  was  willing 
to  ship  the  goods  under  the  common-law  liabil- 
ity, and  that  a  rate  was  fixed  therefor. 

[Ed.    Note. — For   other    cases,    see    CSarriers, 
Cent  Dig.  |  677 ;  Dec  Dig.  !  218.»] 

3.  Cabbiebs  (S  228*)  —  Injubieb  to  LiIve 
Stock- LnciTATioN  of  Liability- Suffi- 
cienct  of  EJvidence, 

In  an  action  for  injuries  to  horses  in  trans- 
it, evidence  held  insufficient  to  show  that  the 
shipper  was  notified  that  the  carrier  would  ship 
under  the  common-law  liability  at  a  rate  fixed 


therefor,  so  as  to  make  valid  a  limited  liabilitr 
contract. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  960;    Dec  Dig.  |  228.*] 

4.  Cabbiebs  (J  218*)— liivE  Stock— Beadixg 

Special  Gontbaot. 

A  shipper,  in  the  absence  of  fraud  or  mis- 
representation, is  bound  by  a  live  stock  ship- 
ping contract  limiting  liability,  thongh  be  did 
not  read  it. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  679 ;   Dec  Dig.  |  21&*] 

6.  Cabbiebs  (|  218*)- Live  Stook— Special 
Contbacts  —  Lhhtatioh  of  Akottiit  or 
Liabilitt. 

A  limited  live  stock  shipping  contract, 
thongh  reciting  that  the  shipper  might  ship 
at  the  rates  established  by  it  therefor,  or. 
in  consideration  of  risks  assumed  by  the  ship- 
per, at  greatly  reduced  rates,  is  not  sufficient 
to  give  notice  to  a  shipper  that  he  has  an  op- 
tion to  ship  at  rates  imposing  a  common-lav 
liability  on  the  carrier,  where  there  is  nothing 
in  the  contract  showing  what  the  established 
rate  of  the  company  was. 

[Ed.  Note. — For  other  cases,  see  Orriets, 
Cent  Dig.  SS  677,  691;    Dec  Dig.  i  21&*] 

6.  Tbial  (g  261*)— Requested  Instbuctiokb. 

Requested  written  instructions,  not  correct 
in  themselves,  are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
Dig.  i  660;   Dec  Dig.  {  261.*] 

7.  CoMMEBCE    (S   61*)— Live    Stock— Limta- 

TION    OF    LlABIUTT— INTEBSTATB    CoMKEECI 

Act. 

The  right  of  a  state  to  refuse  to  enforce  a 
special  lire  stock  shipping  contract  limiting  the 
liability  of  a  carrier,  made  in  a  foreign  state, 
is  not  affected  by  the  interstate  commerce  act 
(Act  Feb.  4,  1887,  c  104,  24  Stat  879  [0.  & 
Comp.  St  1901,  p.  3164]). 

[Kd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  84;    Dec  Dig.  |  61.*] 

8.  Appeal  and  Ebbob  ({  702*)— Reoobi^Ik- 
btbuctions. 

Where  the  whole  charge  does  not  appear  in 
a  record,  the  court  will  not  consiaer  assign- 
ments based  on  special  requests  refused  or 
given. 

[Ed.  Note.— For  other  cases,  see  Appeal  sad 
Error,  Cent  Dig.  H  2988-2938;    Dec  Dig.  { 

9.  Cabbixrs   (I  218*)— Live   Stock— Loota- 

TION    OF    lilABIUTr  —  BSASOHABLBHESS  OF 

AlfOUNT. 

A  live  stock  shipping  contract  containing 
a  limitation  of  liability,  in  case  of  staliioDs,  to 
a  specific  amount  is  unieasonable  and  of  no 
force,  where  the  stallions  actually  shipped  and 
injured  by  the  carrier's  negligence  are  worth  at 
market  value  two  or  three  times  as  much  as  the 
amount  limited,  as  such  contract  is  a  mere 
cloak  to  avoid  liability  for  the  carrier's  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Ctrtien. 
Cent.  Dig.  f|  933-939;    Dec.  Dig.  8  218.*] 

Error  to  Circuit  Court,  Giles  County;  Sam 
Holding,  Judge. 

Action  by  O.  S.  Smith,  to  the  use  of  John 
L.  Amis,  against  the  Loniavllle  ft  Nashville 
Railroad  Company.  From  a  judgment  for 
plaintiff,  affirmed  by  the  Court  of  Civil  A)v 
peals,  defendant  brings  the  case  up  by  cer- 
tiorari.    A£Brmed. 

E.  E.  Eslick,  for  plaintiff  in  error.  Ben 
Chllders,  for  defendant  in  error. 


•For  other  cues  sea  lama  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Kej  No.  Seriea  t  Rap'r  Indexet 


Digitized  by 


Google 


Tenn.) 


LOUISVILLE  &  N.  R.  CO.  v.  SMITH 


867 


NBIL,  J.  This  action  was  brought  origi- 
nally before  a  Justice  of  the  peace  of  Ollea 
county  for  Injuries  alleged  to  have  been  In- 
flicted upon  two  stallions  In  course  of  ship- 
ment from  Shelby  City,  Ky.,  to  Lynnvllle, 
Tenn.  There  was  a  Judgment  before  the  Jus- 
tice of  the  peace,  and  the  case  was  appealed 
to  the  circuit  court  of  Giles  county,  and  there 
tried,  resulting  In  a  Judgment  of  $460  in  fa- 
vor of  the  plaintiff  below.  Prom  this  Judg- 
ment an  appeal  was  prayed  and  prosecuted 
by  the  railway  company  to  the  Court  of 
Civil  Appeals,  and  there  the  Judgment  of  the 
trial  court  was  affirmed.  The  case  was  then 
brought  to  this  court  by  the  writ  of  certio- 
rari, and  was  argued  at  the  bar. 

The  charge  of  the  court  below  Is  not  be- 
fore VB.  In  lieu  thereof  there  Is  the  follow- 
ing memorandum  In  the  bill  of  exceptions, 
under  hand  of  the  trial  Judge,  viz.: 

"There  was  no  exception  to  the  charge  of 
the  court,  except  with  reference  to  the  meas- 
ure of  damages.  The  defendant  relied  upon 
the  agreed  value  clause  in  the  bill  of  lading ; 
but  the  court  Ignored  this  clause,  and  instruct- 
ed the  Jury  that  if,  under  the  instructions 
given  them,  they  found  the  defendant  Justly 
liable,  then  the  plaintiff  would  be  entitied  to 
recover  the  difference  in  the  market  value  of 
the  two  stallions  between  the  condition  in 
which  they  were  delivered  to  the  defendant 
and  the  condition  of  the  same  in  the  Injur- 
ed condition.  In  other  words,  the  plaintiff 
would  be  entitied  to  recover  for  the  loss  of 
value  In  the  market  due  to  the  Injuries  caus- 
ed by  the  defendant's  negligence." 

The  errors  assigned  are  as  follows: 

First,  that  there  was  no  evidence  to  sup- 
port the  verdict. 

Second,  the  charge  of  the  court  upon  the 
subject  of  the  valuation  clause  above  refer- 
red to. 

Third,  that  the  court  refused  to  charge  spe- 
cial request  No.  1,  submitted  In  behalf  of  de- 
fendant below  as  follows: 

"If  you  find  that  neither  plaintiff  nor  bis 
agent  read  the  contract  in  evidence  in  this 
case,  but  that  the  agent  of  plaintiff  simply 
signed  the  contract  presented  by  the  railroad 
company,  and  never  read  it,  and  that  plain- 
tiff's failure  to  read  it,  or  the  agent  of  plaln- 
tUTs  failure  to  read  it,  was  not  Induced  by 
fraud,  misrepresentation,  or  mistake  of  the 
railroad  company,  said  contract  was  never- 
theless notice  to  the  shipper  that  he  might 
ship  under  either  the  full  rate  contract  or 
the  limited  rate  contract" 

Also  in  refusing  special  request  No.  4  In 
behalf  of  defendant  below,  as  follows: 

"If  you  find  that  the  plaintiff  did  not  read 
the  contract  of  al&eigbtment  in  evidence  in 
this  case,  and  that  plaintUTs  agent  did  not 
read  the  same,  but  that  said  agent  simply 
signed  the  contract  presented  by  the  defend- 
ant railroad  company,  and  never  read  it,  and 
that  his  failure  to  read  it  was  not  induced 
by  fraud,  misrepresentation,  or  mistake  on 


the  part  of  defendant  railroad  company,  the 
plaintiff  will  be  nevertheless  conclusively 
presumed  to  know,  at  the  time  said  contract 
was  accepted  and  signed  by  his  agent,  O.  S. 
Smith,  that  said  contract  contained  the  fol- 
lowing clauses,  to  wit: 

" '  That  the  carrier  will  carry  lire  stock  at 
the  rates  established  by  it  therefor,  or  where 
certain  risks  and  liabilities  are  assumed  by 
the  shipper  ss  hereinafter  b^^Kicifled  will  car- 
ry such  live  stock  at  greatiy  reduced  rate^. 

"  'In  the  present  Instance  the  shipper  elects 
to  avail  himself  of  the  said  reduced  rates, 
and  has  delivered  on  the  cars  of  the  carrier 
the  following  described  stock,  to  wit:  [De- 
scription of  stock,  etc.]' 

"And  plaintiff  is  therefore  conclusively  pre- 
sumed to  know  that  he  could  have  availed 
himself  of  the  reduced  rate  limited  liability 
contract,  or  the  full  rate  liability  contract 
Neither  the  shipper  nor  the  agent  was  oblig- 
ed to  sign  the  contract,  which  was  signed  by 
O.  S.  Smith,  the  agent  for  the  plaintiff ;  but 
if  he  saw  fit  to  do  so,  the  shipper  will  be 
conclusively  held  to  know  'that  said  contract 
contained  said  clauses,  unless  the  failure  of 
O.  S.  Smith,  agent  for  the  plaintiff,  to  read 
said  contract,  was  due  to  the  fraud,  misrep- 
resentation, or  mistake  of  the  defendant  rail- 
road company." 

Fourth,  that  the  court  erred  in  refusing  to 
give  in  charge  special  request  No.  7  in  be- 
half  of  defendant  below,  as  follows: 

"The  live  stock  involved  in  this  lawsuit 
was  shipped  by  the  plaintiff  from  Shelby 
City,  Ky.,  to  Lynnvllle,  Tenn.,  thence  to  Pul- 
aski, Tenn.,  and  the  same  was  an-  interstate 
shipment,  and  as  such  Is  governed  by  the 
act  relating  to  the  shipment  of  commerce  be- 
tween states.  If  the  plaintiff  shipped  these 
horses  on  a  declared  valuation,  securing  a 
lower  rate  of  transportation,  the  plaintiff 
would  be  prohibited  from  collecting  a  larger 
amount  by  way  of  damages  than  the  declar- 
ed valuation  at  the  time  of  entering  into  the 
contract  of  shipment" 

Also  in  refusing  to  charge  request  No.  9  In 
behalf  of  defendant  below,  which  is  as  fol- 
lows: 

"If  the  shipper  shipped  these  horses  over 
the  line  of  defendant  under  the  contract 
wherein  the  values  of  these  horses  was  fixed 
— that  is,  these  stallions  at  $150  each — and 
upon  these  values,  and  under  this  contract 
so  fixing  the  values,  this  cheaper  freight  rate 
was  made  the  plaintiff,  then  plaintiff  would 
not  be  entitled  to  collect  damages  for  these 
horses  upon  a  higher  valuation  than  that 
which  was  the  basis  of  securing  the  trans- 
portation in  this  case,  $100  a  head ;  $150  per 
head  being  the  largest  amount  for  which  the 
defendant  would  be  liable  under  said  con- 
tract" 

Also  in  refusing  to  charge  special  request 
No.  10  in  behalf  of  defendant  below,  which 
was  as  follows: 

"It  Is  admitted  by  the  plaintiff  that  O.  S. 
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Smith  was  his  agent  In  the  shipment  of  these 
horses  involved  in  this  case,  and,  that  being 
true,  the  knoTrledge  of  O.  S.  Smith,  agent, 
and  his  acts  in  making  the  contract  and  fix- 
ing the  values  of  the  horses,  would  be  acts 
of  the  plaintiff  J.  li.  Amis,  and  would  be 
binding  on  him." 

We  shall  now  consider  these  assignments 
of  error. 

There  was  evidence  of  negligence  in  this: 
O.  S.  Smith  tesUfied  that  he  attended  to  the 
loading  of  the  car;  also  to  the  making  of 
the  stalls  or  partitions  therein ;  that  he  had 
upright  scantlings  put  In  the  car  and  secure- 
ly nailed,  and  banisters  nailed  to  these,  so 
as  to  place  the  animals  separate  from  each 
other,  cutting  up  the  car  into  stalls;  that 
the  stock  were  tied  short  (there  were  sever- 
al other  horses  besides  the  two  in  question), 
so  that  the  stallions  could  not  fight  They 
were  securely  tied  with  sea-grass  ropes  run- 
ning in  both  directions,  so  that  they  could 
not  move  any  distance.  One  stallion  wan 
put  in  one  end  of  the  car,  and  the  other  stal- 
lion in  the  other*  end.  They  were  well  and 
securely  tied.  When  the  car  got  to  Lynn- 
ville,  it  showed  that  the  live  stock  liad  be<>j 
unloaded  and  were  not  put  back  in  the  car 
carefully.  One  of  the  stallions  showed  that 
he  had  been  tied  with  a  long  rein  to  ttie  rope, 
and  the  other  one  was  almost  loose,  and  they 
were  close  together.  When  they  reached 
LynnvlUe,  one  of  them,  described  as  a  bay, 
had  a  capped  hock  and  a  hock  that  was  bog- 
gy. The  other,  described  as  dark  bay  or 
brown,  was  hurt  on  the  ankle,  and  some  skin 
was  off  his  shin.  These  injuries  rendered 
them  permanently  lame.  These  horses  were 
sound  and  in  gooicl  condition  when  they  were 
loaded.  The  railway  company  Introduced  ev- 
idence to  the  effect  that  the  cars  were  care- 
fully handled  all  the  way  from  Shelby  City 
to  Lynnville,  but  admitted  that  they  had 
been  unloaded  at  Nashville  for  feeding  pur- 
poses, and  had  been  reloaded.  The  manner 
in  wliich  the  horses  were  tied  was  evidence 
of  negligence  sufllcient  to  Justify  the  Jury  in 
finding  the  railway  company  was  liable  for 
damages. 

The  next  question  to  be  considered  is 
whether  it  was  liable  for  the  amount  found 
by  the  Jury.  In  reaching  this  amount  the 
Jury  were  bound  under  the  Judge's  charge 
to  disregard  the  values  fixed  in  the  contract 

We  are  therefore  now  to  determine  wheth- 
er he  was  Justified,  under  the  state  of  the 
record  as  it  appeared  to  him,  in  so  charg- 
ing the  Jury. 

Before  stating  the  evidence  applicable  to 
this  phase  of  the  case,  it  must  be  premised, 
as  authorities  upon  this  subject  agree,  that 
before  the  shipper  can  be  bound  by  the  terms 
of  a  limited  liability  contract  It  must  appear 
that  it  was  made  known  by  him  in  some  form 
that  the  railway  company  was  ready  and 
willing  to  ship  the  goods  under  its  common- 
law  liability,  and  that  a  rate  was  fixed  there- 


for; that  Is  to  say,  that  a  fair  option  was  of- 
fered to  him  to  ship  the  goods  under  the  com- 
mon-law liability  of  the  railway  at  a  tut 
fixed  therefor  or  under  the  limited  liability 
contract  Railroad  v.  Stone  &  Uaslett,  112 
Tenn.  348,  363,  79  S.  W.  1031,  1034.  and  au- 
thorities cited  on  the  latter  page.  In  one  of 
these  cases,  RaUroad  v.  Gilbert,  Parkes  &  Co. 
88  Tenn.  430,  12  S.  W.  1018,  It  is  said: 

"A  company  standing  before  the  public  ai 
a  common  carrier  and  enjoying  the  advan- 
tages and  franchises  as  such  must  be  readj 
to  do  the  business  of  a  common  carrier  with 
the  full  measure  of  responsibility  imposed  by 
the  common  law;  and  it  at  the  same  time 
may  offer  to  do  the  same  business  with  a 
limited  liability,  the  limitation  resting  upon 
a  sufficient  consideration.  An  offer,  or  readi- 
ness to  transport  the  goods  of  its  customer 
with  the  one  or  the  other  degree  of  respon- 
sibility, at  his  option,  is  as  little  as  can  be 
required  of  any  common  carrier.  Less  than 
this  does  not  present  a  bona  fide  and  reason- 
able alternative.  Reduction  of  freight  charg- 
es is  the  usual  consideration  for  the  diminu- 
tion of  responsibility  on  the  part  of  the  com- 
pany." 

In  another  of  these  cases.  Railroad  t. 
Sowell,  90  Tenn.  17,  24,  15  S.  W.  837,  838,  it 
is  said: 

"Both  the  witness  for  plaintiff  and  defend- 
ant agreed  that  no  other  contract  than  that 
signed  was  tendered;  bnt  they  also  agreed 
that  no  other  was  demanded.  It  was  there- 
fore competent  for  the  defendant  to  show 
that  it  was  willing  and  ready  to  execnte  an- 
other upon  terms  reasonable  to  the  shipper, 
if  he  preferred  it,  in  which  no  agreed  valna- 
tion  or  limitation  of  liability  was  reqnlred 
as  a  prerequisite  to  the  shipment  He  need 
not  specifically  tender  another  contract  An 
offer  or  readiness  to  make  it  is  sufficient" 

In  still  another  of  these  authorities,  Dem- 
ing  &  Co.  V.  Merchants'  Cotton  Press,  etc^ 
Co.,  90  Tenn.  327, 17  &  W.  93,  13  L:  B.  A  518, 
it  is  said: 

"The  option  need  not  In  fact  be  offered  to 
the  shipper.  It  is  sufficient  if  it  would  hare 
been  given  had  he  demanded  It" 

In  Railroad  v.  Stone  &  Haslett,  supra,  the 
special  limited  liability  contract  tendered  to 
the  shipper,  and  executed  by  him  and  the 
railroad  company,  recited  in  its  face,  in  the 
first  line  thereof,  that  the  tariff  rate  on  the 
shipment  from  Shelbyville,  Tenn.,  to  Louis- 
ville, Ky.,  was  $82  per  car;  thus,  as  said  in 
the  opinion,  indicating  to  the  shipper  the 
regular  tariff  rate.  It  then  recited  that  the 
company  would  transport  the  stock  at  the 
reduced  rate  of  $41  per  car  in  consideration 
that  the  shipper  would  accept  certain  risia 
of  transportation.  As  also  said  in  the  opin- 
ion in  that  case,  the  record  showed  that  the 
shipping  agents  of  the  defendant  company 
had  Instructions  to  issue  a  bill  of  lading  of 
common-law  liability  if  the  shipper  demanded 
it,  and  that  the  tariff  rate  on  such  a  bill  of 
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lading  would  be  twice  the  special  Tate.  It 
was  shown  that  the  agent  of  the  company  at 
Shelbyrllle,  Tenn.,  was  aathorlzed  to  receive 
the  hogs  for  shipment  wlthont  the  execution 
of  a  special  live  stock  contract,  but  upon  the 
company's  common-law  liability. 

It  also  appeared  In  that  case  that,  over 
the  objection  of  defendants,  testimony  of  the 
plalntitTs  below  and  of  other  shippers  was  ad- 
mitted to  the  effect  that  they  had  no  knowl- 
edge of  any  bill  of  lading  for  shipment  of 
lire  stock  other  than  the  special  live  stock 
contract  under  which  the  shipment  in  ques- 
tion was  made,  and  did  not  know  of  any  oth- 
er contract  under  which  stock  could  have 
been  shipped;  that  they  had  never  been  of- 
fered any  other  or  different  contract  in  all 
their  experience  as  shippers.  It  was  held 
that  this  testimony  was  relevant  to  the  Issue 
as  to  whether  defendant  company  had  a  com- 
mon-law contract  of  shipment,  and  held  it- 
self in  readiness  to  give  the  shipper  the  bene- 
fit of  such  an  alternative;  that  It  was  compe- 
tent for  the  purpose  of  contradicting  the  evi- 
dence Introduced  on  behalf  of  the  company 
tending  to  show  tliat  the  company  held  It- 
self in  readiness  to  give  the  shipper  the  bene- 
fit of  such  common-law  contract. 

The  special  limited  liability  contract  execut- 
ed by  the  parties  in  the  present  case  was  as 
follows: 

'H^uisville  &  Nashville  Railroad  Company's 

Contract  for  the  Transportation  of 

Live  Stock  over  Its  Own  Lines. 

"Shelby  City,  Kentucky. 

"W.  Depot,  Route  61,  Station,  2/21,  07. 

"This  contract,  entered  into  at  the  above 
time  and  place,  between  the  Louisville  & 
Nashville  Railroad  Company,  hereinafter  call-' 
ed  the  carrier,  and  O.  S.  Smith,  hereinafter 
called  the  shipper: 

"Witnesses,  that  the  carrier  will  carry  live 
stock  at  the  rates  established  by  it  therefor, 
or  where  certain  risks,  duties,  and  liabilities 
are  assumed  by  the  shipper,  as  hereinafter 
specified,  will  carry  such  live  stock  at  great- 
ly reduced  rates. 

"In  the  present  instance  the  shipper  elects 
to  avail  himself  of  the  said  reduced  rate,  and 
has  delivered  on  the  cars  of  the  carrier  the 
following  described  live  stock,  to  wit: 


Consignee,  Destina- 
tion &c. 

O.  S.  Smith, 
LynnvtUe, 
Tennessee. 


Description  ot 
Stock. 

7  borses, 
S.  L.  *  Co- 


Car  No. 


U  AN. 
t96S 


"Charges,  $ 

"The  carrier  agrees  to  transport  said  live 
stock  to  destination,  if  on  said  cancer's  line 
of  railroad,  otherwise  to  the  place  where  said 
live  stock  is  to  be  received  by  the  next  con- 
necting carrier  for  transportation  to  or  to- 
wards destination,  and  the  carrier  guaran- 


tees that  the  freight  rate  thereon  from  point 
of  shipment  to  destination  shall  not  exceed 
the  reduced  rate  of  $46  per  car  to  Lynnville, 
Tenn. 

"In  consideration  of  all  of  which  the  ship- 
per hereby  agrees  to  assume  the  risks,  duties, 
and  liabilities  hereinafter  specified,  and  that 
the  traiisportatlon  shall  be  upon  the  follow- 
ing conditions,  which  are  admitted  and  ac- 
cepted by  said  shipper  as  just  and  reason- 
able, viz.: 

"(1)  The  shipper  hereby  releases  the  car- 
rier from  all  liability  in  the  transportation 
of  said  live  stock,  except  as  hereinafter 
agreed,  and  agrees  that  such  liability  shall 
be  only  that  of  a  private  carrier  for  hire,  and 
that  all  liability  of  the  carrier  shall  cease  at 
the  station  to  which  such  lire  stock  is  des- 
tined, if  its  destination  be  on  the  carrier's 
line  of  railroad,  or,  if  destined  to  a  point  be- 
yond said  carrier's  line  of  railroad,  then  at 
said  carrier's  station,  at  its  terminus,  when 
ready  to  be  delivered  to  the  shipper,  con- 
signee, or  carrier  whose  line  may  constitute 
a  part  of  the  route  to  destination. 

"(2)  The  shipper  has  examined  and  found 
In  good  order  and  condition  the  car  or  cars 
provided  by  said  carrier  for  the  transporta- 
tion of  said  animals,  and  hereby  accepts  the 
same,  and  agrees  that  they  are,  as  thus  pro- 
vided, suitable  and  sufllcient  for  said  pur- 
pose; and  said  shipper  will  at  his  own  ex- 
pense provide  such  bedding  or  other  suitable 
appliances  in  said  car  or  cars  as  will  enable 
said  animals  to  stand  securely  on  their  feet 
while  in  the  same ;  and  said  shipper  hereby 
releases  said  carrier  from  all  liability  for 
and  on  account  of  any  and  all  injury  or  in- 
juries which  the  said  animals,  or  any  of 
them,  may  receive  in  consequence  of  any  or 
either  of  them  being  vicious,  wild,  unruly, 
or  weak,  and  in  consequence  of  any  of  them 
being  killed,  or  maimed,  bruised,  or  other- 
wise injured,  and  in  consequence  of  heat, 
suffocation,  or  other  ill  effects  of  being 
crowded  in  the  cars,  and  in  consequence  of 
being  injured  by  the  burning  of  hay,  straw, 
or  other  material  used  by  the  shipper  or  his  < 
agent  for  feeding  or  bedding  the  said  ani- 
mals, or  otherwise,  and  also  from  all  damage 
or  injury  or  loss  which  may  be  sustained  by 
reason  of  any  delay  or  detention  in  such 
transportation,  w4iether  occasioned  by  any 
mob,  strike,  or  threatened  violence  to  person 
or  property  from  any  source,  and  from  any 
injury  to  track  or  yards,  and  from  any  and 
all  other  caused,  whether  mentioned  herein 
or  not,  and  from  the  escape  of  any  of  said 
animals,  and  for  loss  or  damage  to  said  ani- 
mals from  any  cause  or  thing  whatever  not 
resulting  from  the  negligence  of  the  agents 
or  servants  of  said  carrier. 

"(3)  Said  shipper  will  separate  the  differ- 
ent kinds  of  stock  in  said  car  or  cars  by 
strong  partitions,  which  he  will  provide  at 
his  own  expense  and  risk,  and  said  stock 
shipped  in  mixed  car  load  or  car  loads  shall 
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be  at  tbe  entire  risk  of  the  shipper  on  ac- 
count of  any  damage  that  may  occur  by  rea- 
son of  partitions  in  said  car  or  cars  not  be- 
ing properly  made  and  sufficiently  strong  to 
prevent  damage  to  said  stock. 

"(4)  Said  shipper  will  load  and  unload  said 
animals  at  bis  own  risk,  and  feedt  water, 
and  attend  to  the  same  at  his  own  expense 
and  risk  while  they  are  In  Che  stockyards  of 
the  carrier  awaiting  shipment,  and  while  on 
the  cars  or  at  feeding  or  transfer  points, 
or  where  they  may  be  unloaded  for  any  pur- 
pose. 

"(5)  Said  shipper  will  see  that  said  an- 
imals are  securely  placed  in  the  cars  fur- 
nished, and  that  the  cars  are  securely  and 
properly  fastened,  so  as  to  prevent  the  es- 
cape of  said  animals  therefrom. 

"(0)  The  employes  of  the  said  carrier  shall 
provide  the  owner  or  person  in  charge  of 
the  said  animals  an  proper  facilities  on 
trains  and  at  stations  for  taking  care  of  the 
same,  but  the  business  of  the  said  carrier 
shall  not  be  delayed  by  the  detention  of 
trains  to  unload  and  reload  said  animals  for 
any  cause  whatever;  but  the  cars  may  be 
left  at  a  station  upon  the  request  of  the 
person  in  charge  of  the  same,  and  unloaded 
and  reloaded  by  him  to  be  forwarded  by  the 
next  freight  train,  if  he  so  directs ;  and  said 
carrier  shall  not  be  held  liable  for  any  dam- 
age or  injury  that  may  occur  to  said  ani- 
mals during  the  time  the  same  may  remain 
BO  unloaded  and  out  of  the  cars  as  aforesaid ; 
and  in  case  said  animals  are  kept  over  at  any 
given  point  by  the  said  shipper  or  his  agent 
beyond  a  reasonable  length  of  time  for  feed- 
ing and  watering,  subject  always  to  local  laws 
of  any  state  through  which  they  may  pass 
while  In  transit,  then  this  contract  shall  be 
held  to  be  voidable,  at  the  option  of  the  said 
carrier,  and  in  such  case  such  rates  of 
freight  may  be  Imposed  and  collected  by  said 
carrier  as  may  be  deemed  proper,  not  to  eX'r 
ceed  local  rates  from  point  where  received 
for  transportation  to  such  point  of  detention. 

"(7)  In  case  of  accident  to  or  delay  of 
trains,  from  any  cause  whatever,  the  shipper 
is  to  feed,  water,  and  take  proper  care  of 
said  animals  at  his  own  exx)ense. 

"(9)  The  presentation  of  this  bill  of  lading 
shall  be  sufficient  evidence  of  ownership  to 
relieve  and  release  the  carrier  from  all  lia- 
bility on  account  of  wrong  delivery,  but  shall 
not  be  held  to  operate  against  the  rights  of 
the  carrier  to  demand.  If  it  elect,  the  iden- 
tification of  the  party  presenting  this  con- 
tract before  delivering  the  said  animals  to 
him. 

"(9)  Should  damage  occur  for  which  the 
said  carrier  may  be  liable,  the  value  at  the 
place  and  date  of  shipment  shall  govern  the 
settlement,  In  which  the  amount  claimed 
shall  not  exceed  for  a  stallion  or  Jack  $100 ; 
for  a  horse  or  mule,  $7B;  mare  and  colt  to- 
gether, $100;    cow  and  calf  together,  $36; 


domestic  homed  animals,  $30  each;  calres. 
hogs,  or  sheep,  $5  each — which  amounts  It 
is  agreed  are  as  much  as  such  animals  u 
are  herein  agreed  to  be  transported  are  rea- 
sonably worth. 

"(10)  In  case  the  said  carrier  shall  furnish 
laborers  to  assist  in  loading  and  nnloadln;; 
said  animals,  tbey  shall  be  subject  to  the 
orders  and  deemed  employes  of  said  shipper 
while  so  assisting. 

"(11)  As  a  condition  precedent  to  the  ship- 
per's right  to  recover  any  damages  for  loss 
or  Injury  to  said  animals,  he  will  give  no- 
tice In  writing  of  his  claim  thereof  to  the 
agent  of  the  railroad  company  or  other  car- 
rier from  whom  he  receives  said  animals 
before  said  animals  are  removed  from  the 
place  of  destination  above  mentioned,  or 
from  the  place  of  delivery  of  the  same  to 
said  shipper,  and  before  said  animals  are 
mingled  with  other  animals. 

"(12)  When  necessary  for  said  animals  to 
be  transported  over  the  line  or  lines  of  an.T 
other  carrier  or  carriers  to  the  point  of  des- 
tination, this  contract  shall,  unless  otherwise 
agreed  In  writing  between  such  other  carrier 
or  carriers  and  the  shipper,  constitute  the 
contract  between  the  shipper  and  each  of 
such  other  carriers,  respectively,  for  the 
transportation  over  so  much  of  Its  line  as 
said  shipment  passes  over  in  order  to  reach 
destination;  and  In  no  event  shall  one  car- 
rier be  liable  for  the  transportation  of  said 
animals  over  the  line  or  lines  of  any  other 
carrier,  or  liable  tor  the  negligence  of  any 
other  carrier  or  carriers. 

"In  witness  whereof,  the  parties  hereto 
have  hereunto  subscribed  their  names. 

"Louisville  &  Nashville  R.  R.  Co., 
"By  W.  0.  Sllcox,      Agent 

"O.  S.  Smith. 

"Witness." 

It  is  observed  that  this  contract  does  not 
state  the  rate  for  shipment  under  the  com- 
mon-law liability,  nor  Is  there  any  evidence 
that  this  common-law  rate  was  known  to 
the  shipper,  or  that  this  rate  was  posted  for 
examination.  There  Is  nothing  In  the  rec- 
ord to  Indicate  that  his  attention  was  called 
to  this  matter,  further  than  may  be  Inferred 
from  the  two  lines  near  the  beginning  of  the 
contract,  viz.:  "That  the  carrier  will  carry 
live  stock  at  the  rates  established  by  it  there- 
for, or,  where  certain  risks,  dutleo,  and  lltv 
bllitles  are  assumed  by  the  shipper,  as  here- 
inafter specified,  will  carry  such  live  stock 
at  greatly  reduced  rates." 

The  bill  of  exceptions  reports  O.  S.  Smitb 
as  testifying  on  this  subject  as  follows: 

'^That  he  had  a  considerable  amount  of  ex- 
perience In  shipping  live  stock,  but  did  not 
know  that  the  defendant  company  had  two 
contracts  or  rates  for  the  shipping  of  live 
sto<&,  one  the  usual  shipper's  contract,  known 
as  the  reduced  rate  and  limited  liability  con- 
tract, and  the  other  the  full  rate  contract 
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-nritb  common-law  or  full  liability;  ttiat  only 
Uie  contract  read  in  tbe  evidence  had  been 
offered  to  him  by  the  agent  of  tbe  defend- 
ant company  at  Shelby  City,  Ky.;  that  be 
had  not  called  for  any  other  kind  of  a  con- 
tract, bnt  simply  said  to  tbe  agent  that  he 
wanted  to  ship  this  live  stock,  and  ordered 
the  car,  and,  when  ready  to  ship  them,  this 
contract  was  offered  him,  and  that  he  signed 
tbe  same,  and  asked  no  questions  whatever; 
tbat  In  fact  he  knew  of  no  other  contract 
of  shipment,  and  asked  about  none." 

The  only  other  evidence  npon  this  subject 
Is  that  of  Mr.  Silcox,  the  agent  of  the  com- 
pany at  Shelby  City,  Ky.    It  was  &»  follows: 

"Q.  7.  Will  you  please  file  as  a  part  of  this 
deposition  a  copy  of  the  bill  of  lading  issued 
to  O.  S.  Smith  for  this  shipment?  A.  Con- 
tract only;  haven't  the  original,  so  couldn't 
make  copy;  original  to  freight  account  at 
Louisville,  Ky.  Q.  8.  So  was  this  bill  of 
lading.  Issued  to  him,  the  usual  shipper's 
contract  at  the  reduced  rate?  A.  Yes;  at 
regular  reduced  car  load  rate;  at  $46  per 
car.  Q.  9.  Did  tbe  shipper,  O.  S.  Smith,  call 
for  any  special  contract?  If  so,  what  con- 
tract did  he  call  for?  A.  No.  Shipment  on 
company's  contract  is  always  used.  [Q.  10 
concerns  the  payment  of  freight,  which  is  im- 
material to  the  present  controversy.]  Q.  11. 
Did  you  have  any  other  bill  of  lading  for 
the  shipment  of  horses,  live  stock,  etc.;  and, 
if  so,  what  is  the  difference  in  the  rate  be- 
tween this  bill  of  lading  or  contract  and  the 
one  Issued  to  O.  S.  Smith?  A.  No;  there  was 
none.  Q.  12.  For  the  other  contract,  or  full 
rate  contract,  what  Is  the  rate  per  hundred 
pounds  for  the  shipment  of  horses  from  Shel- 
by City,  Ky.,  to  Lynnville,  Xenn.?  A.  Car 
load  rates  lowest  on  that  number  of  horses. 
Q.  13.  Please  file  as  a  part  of  this  deposition 
one  of  the  full  rate  bills  of  lading  or  ship- 
per's contract  A.  I  haven't  it,  and  cfould 
not  get  it,  so  could  not  file  it  Q.  14.  Did  O. 
8.  Smith  call  for  the  last-named  contract; 
tbat  is,  full  liability  and  full  freight  con- 
tract? A.  No.  Q.  15.  Had  he  called  for  such 
contract,  were  you  prepared  and  ready,  as 
agent  of  the  defendant  company,  to  issue  .to 
him  such  contract  for  the  shipment  of  tbe 
horses?  A.  Shipment  under  contract  takes 
rate  as  billed;  If  the  shipper  refuses  to  ship 

as to per  company's  contract, 

doable  the  rate  used  applies.  Q.  16.  Did  you 
offer  to  Mr.  Smith  a  full^rate  and  full  liabil- 
ity contract,  and  tell  him'  that  you  had  such 
contract?  A.  I  don't  rememl)er.  Q.  17.  If 
not  why  did  you  not  offer  to  issue  to  him 
such  contract?  A.  I  don't  remember  why  I 
did  not" 

Cross-examination:  "Q.  Did  you  offer  to 
submit  any  other  than  the  usual  yellow  [the 
special  limited  liability  contract]  bill  of  lad- 
ing and  contract?  A.  I  don't  rememl)er 
whether  I  did  or  not  <).  S.  Did  you  ever 
let  on  to  Smith  that  you  had  any  other  kind? 
A.  I  don't  remember.   Q.  4.  Did  Smith  know 


it?  A.  I  don't  know  whether  he  did  or  not. 
Q.  5.  Wh^i  did  you  yoi-rself  first  hear  that 
there  was  a  different  contract  for  shippers 
than  the  usual  yellow  one?  A.  When  I  was 
first  agent  there  at  Shelby  City.  Q.  6.  When 
did  you  first  see  a  sample  copy  of  this  sort 
of  contract?  As  a  part  of  your  deposition, 
mark  it  for  identification.  A.  I  can't  do  it. 
Q.  8.  What  is  the  difference  between  it  and 
the  usual  one?  A.  The  company's  contract 
is  first-class  rates,  and  the  other  contract  is 
to  double  the  rate  used.  Q.  9.  Did  you  ever 
at  any  time  to  anybody  disclose  the  readiness 
of  the  defendant  railroad  company  to  ship  on 
any  other  than  the  usual  yellow  stock  con- 
tract?  I  don't  remember  that" 

The  foregoing  is  all  of  the  evidence  upon 
the  subject  From  this  we  think  It  perfectly 
apparent  that  while  plaintiff  Id  error's  agent 
knew  that  the  rate  would  be  double  that  stat- 
ed in  the  special  contract  in  case  any  one 
should  refuse  that  contract  he  had  no  bills 
of  lading  or  forms  for  such  a  shipment,  and 
was  not  ready  to  make  a  shipment  on  the 
basis  of  the  common-law  liability  of  his  prin- 
cipal. It  Is  evident  that  he  had  no  knowl- 
edge of  any  shipment  of  live  stock  having 
I)een  made  on  that  basis.  He  even  shows  an 
ignorant  bewilderment  concerning  that  aspect 
of  the  company's  duties.  The  standpoint 
from  which  the  double  rate  struck  bis  mind 
was,  clearly,  that  of  penalty;  that  is  to  say, 
that  if  the  shipper  failed  to  accept  the  spe- 
cial contract  offered  bim,  he  would  hare  to 
pay  double  rates.  The  conclusion  to  be 
drawn  from  this  is  plain  and  irresistible  of 
itself;  but  Its  force  Is  added  to  by  the  fact 
that  no  rate  for  the  common-law  shipment 
was  mentioned  In  the  contract,  or  by  the 
agent  or  was  iraated,  or  was  known  to  the 
shipper.  It  is  impossible  to  hold  under  these 
circumstances  that  the  shipper  was  given  a 
fair  option.  The  Jury  was  Justified  in  finding 
that  such  option  was  not  given,  and  the  trial 
judge  was  justified  in  instructing  them,  in  ef. 
feet,  that  In  assessing  damages,  if  they  should 
find  the  defendant  liable,  they  should  disre- 
gard the  values  fixed  In  the  special  contract 

It  is  true,  as  stated  in  special  request  No. 
1  and  special  request  No.  4,  tbat  tbe  plaintiff 
below  could  predicate  no  relief  against  tbe 
limited  contract  on  the  ground  that  he  did 
not  read  it,  and  that,  having  executed  that 
contract,  he  was  chargeable  with  notice  of 
its  contents,  in  the  absence  of  fraud  or  mis- 
representation on  the  part  of  the  railway 
company  whereby  he  was  prevented  from 
reading  it  Still  these  requests  were  proper- 
ly refused  by  the  trial  judge,  because  they 
gave  an  incorrect  construction  of  tbe  con- 
tract Said  contract,  as  drawn,  was  not, 
witheut  more,  "notice  to  the  sldpper  that  he 
might  ship  either  under  the  full  rate  con- 
tract or  the  limited  rate  contract"  From 
the  language  quoted  in  the  fourth  special  re- 
quest the  shipper  could  not  l>e  "conclusively 
presumed  to  know  be  could  have  availed 
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iilmself  of  the  reduced  rate  limited  liability 
contract  or  the  full  rate  common-law  liabil- 
ity contract."  The  contract  should  have  stat- 
ed the  full  rate  in  its  face,  as  was  done  in 
that  which  was  considered  in  Railroad  v. 
Stone  &  Haslett,  supra.  Of  course,  if  the 
evidence  had  shown  that  the  shipper  knew 
the  full  rate  "established"  by  the  company, 
and  that  it  had  been  so  established  as  the 
price  of  carriage  on  the  basis  of  the  common- 
law  liability,  then  the  language  copied  from 
the  contract  would  have  given  him  notice  ttiat 
the  company  was  willing  to  ship  on  those 
terms;  but  that  language,  standing  alone, 
does  not  convey  that  suggestion.  Moreover, 
when  taken  In  connection  with  the  evidence  of 
O.  S.  Smith,  above  set  out,  it  Is  clear  that  it 
could  have  had  no  such  meaning  to  him  as 
that  Insisted  upon  in  the  two  requests  refer- 
red to.  Although  it  is  not  essential,  as  we 
have  held  that  the  company  shall  formally 
tender  to  the  shipper  a  contract  or  bill  of  lad- 
ing in  keeping  with  the  common-law  liability, 
yet  such  is  the  disparity  of  situation  and  of 
potentialities  between  the  shipper  and  carrier 
that  it  should  be  made  plain  to  the  latter 
that  be  has  the  option  referred  to.  It  must 
not  be  left  for  him  to  gather  it  by  dark  and 
uncertain  inference.  The  soundness  of  this 
view  is  abundantly  apparent  from  the  evi- 
dence in  the  present  case.  It  is  perfectly 
clear,  from  the  testimony  of  the  company's 
agent,  that  be  did  not  regard  the  "double 
rate"  as  within  the  ordinary  run  of  business 
at  all,  but  as  a  bare  contingency  to  arise  up- 
on the  refusal  of  some  one  to  accept  the  "yel- 
low contract"  (the  special  limited  liability 
contract),  and  that  the  latter  was  the  custom- 
ary contract,  represented  the  customary  mode 
of  shipment,  and  that  he  had  no  knowledge 
that  any  other  had  ever  been  used.  Within 
his  knowledge  it  was  the  only  rate  within 
practical  use,  and  the  shipper  had  never  so 
much  as  heard  of  the  other  rate. 

Special  instructions  Nob.  7,  9,  and  10,  refer- 
red  to  under  the  fourth  assignment,  were 
properly  refused.  According  to  the  seventh 
instruction:  "If  the  plaintiff  shipped  these 
horses  on  a  declared  valuation,  securing  a 
lower  rate  of  transportation,  the  plaintiff 
would  now  be  prohibited  from  collecting  a 
larger  amount  by  way  of  damages  than  the 
declared  valuation  at  the  time  of  entering  in- 
to the  contract  of  shipment."  This  would  de- 
pend upon  whether  he  was  given  the  bona 
fide  option  already  referred  to;  and  so  this 
request,  as  written,  was  not  correct,  and  un- 
der the  weU-known  rule  upon  this  subject 
could  not  have  been  properly  given.  What 
has  Just  been  said  is  also  applicable  to  the 
ninth  instruction.  The  tenth  Instructionstat- 
ed  a  sound  proposition,  but,  in  view  of  what 
has  been  already  said,  was  immaterial.  So 
much  of  the  seventh  Instruction  as  refers  to 
the  Interstate  commerce  law  (Act  Feb.  4, 
1887,  «.  104^  24  Stat  879  [U.  S.  Comp.  St 


1001,  p.  3154])  is  immaterial,  since  that  has 
no  bearing  upon  the  right  of  a  state  to  re- 
fuse to  enforce  a  special  contract  limiting 
the  liability  of  a  carrier,  thongh  made  in  a 
foreign  state.  Pennsylvania  R.  R.  Co.  v. 
Hughes,  191  U.  S.  477,  24  Sup.  Ct  132,  48  L. 
Ed.  268.  We  have  gone  through  these  sev- 
eral special  instructions,  notwithstanding  the 
rule  that,  where  the  whole  charge  does  not 
appear  in  the  record,  the  court  will  not  con- 
sider assignments  based  on  special  requests 
refused  or  given;  the  ground  of  the  rule  be- 
ing that  in  the  absence  of  the  charge,  the 
court  cannot  know  how  far  those  refused  al- 
ready api)eared,  in  substance,  in  the  charge, 
nor  to  what  extent  deficiencies' were  supplied 
by  special  instructions  given,  nor,  indeed,  the 
full  bearing  of  any  of  these  matters,  without 
the  opportunity  of  inspecting  the  charge  aa 
a  whole,  and  so  cannot  say  whether  there 
was  error  or  not  in  the  refusal  or  in  the 
granting  of  such  special  charges.  We  have 
departed  from  the  rule  in  the  present  In- 
stance, in  view  of  plaintiff  in  error's  conten- 
tion that  these  instructions  were  so  diverse 
from  that  iMrtlon  of  the  charge  which  was 
given  that  It  was  not  possible  to  conceive 
that  the  trial  Judge  had  given  sach  special 
Instructions.  Without  either  conceding  or 
denying  this  contention,  we  deemed  it  best 
to  consider  these  instructions  upon  their 
merits. 

One  other  point  remains.  The  ground  on 
which  the  case  of  Railroad  v.  Stone  &  Has- 
lett, supra,  was  decided  has  been  vigorously 
attacked,  and  we  have  been  asked  to  over- 
rule that  case  to  that  extent  The  contract 
considered  In  that  case  contained,  among  oth- 
er things,  the  following:  "And  it  is  further 
agreed  that,  should  damage  occur  for  which 
the  said  party  of  the  first  part  may  be  liable, 
the  value  at  the  place  and  date  of  shipment 
shall  govern  the  settlement  In  which  the 
amount  claimed  shall  not  exceed  for  a  horse 
or  mule,  $100;  cattle,  |30  each;  chickens, 
ducks,  and  guinea  fowls,  75  cents  per  dozen; 
geese,  |1  per  dozen ;  turkeys  $1.50  per  doz- 
en;  other  animals  at  $5  each — which  amounts 
it  is  agreed  are  as  much  as  snch  ■ninmia 
herein  agreed  to  be  transported  are  reason- 
ably worth."  The  proper^  transported  con- 
sisted of  hogs.  The  court  held  they  came  un- 
der the  language,  "other  animals  at  $5  each." 
The  evidence  showed  that  the  hogs  were 
worth  two  or  three' times  the  valuation  fixed 
upon  them  by  the  contract  and  that  such 
valuation  was  unreasonable,  and  the  court  re- 
fused to  enforce  it  "in  view  of  the  fact  that 
the  shipper  has  to  accept  the  contract  tender^ 
ed  by  the  carrier  in  order  to  get  reduced  rates 
of  shipment  and  has  little  to  do  with  for^ 
mulatlng  the  details  of  the  contract;"  the 
parties  not  standing  on  equal  terms.  The 
shipper  "being  only  one  Indivldnal  in  a  mil- 
lion, he  cannot  afford  to  higgle,  and  stand 
out  fuid  seek  redress  in  the  court   His  busi- 
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ness  will  not  admit  of  such  a  conrse.  He 
prefers,  rather,  to  accept  any  bill  of  lading 
or  sign  any  paper  the  carrier  presents." 

In  a  recent  case  decided  by  the  Supreme 
Court  of  South  Dakota,  Berry  v.  Chicago,  M. 
&  St  P.  By.  Co.  (Jan.  26,  1910)  124  N.  W. 
859,  the  same  conclusion  was  reached.  In 
tliat  case  horses  were  shipped  under  a  spe- 
cial limited  liability  contract,  and  valued  at 
$100  each.  The  evidence  showed  that  they 
average^  in  value  over  $250  each,  and  the 
court  held  that  this  difference  was  so  great 
as  to  make  the  valuation  fixed  in  the  con- 
tract unreasonable,  and  refused  to  enforce 
It.  The  court  referred  with  approval  to  Hut- 
chinson on  Carriers,  |  426,  as  stating  the 
rule  to  be  that,  if  the  value  contained  in  the 
Sliipping  contract  was  fixed  without  any  ref- 
erence to  the  real  value  of  the  goods,  the  lim- 
itation would  be  considered  as  an  attempt  by 
the  carrier  to  secure  a  partial  exemption 
from  liability,  and,  in  so  far  as  its  validity 
was  concerned,  it  would  stand  on  the  same 
footing  as  any  other  condition'  intended  to 
secure  Immunity  from  the  consequences  of 
negligence,  and  that  if  a  loss  should  occur, 
which  was  attributable  to  the  carrier's  neg- 
ligence, a  condition  by  which  it  was  attempt- 
ed to  fix  the  amount  recoverable  at  a  certain 
sum,  irrespectlTB  of  the  real  value  of  the 
goods,  could  not  avail  the  carrierf  and  the 
owner  would  recover  the  full  extent  of  his 
real  loss.  It  was  said  that  the  rule  in  some 
Jurisdictions  was  that  the  carrier,  in  order 
that  he  might  exercise  a  degree  of  care  and 
attention  commensurate  with  the  risk  as- 
sumed, was  entitled  to  be  informed  of  the 
value  of  the  goods  intrusted  to  him  for 
transportation,  and  that  a  contract,  when 
fairly  entered  into  with  a  view  of  placing  a 
bona  fide  value  on  the  goods,  would  be  con- 
clusive on  the  owner,  and  the  carrier  would 
not  be  liable  for  a  greater  sum  than  that  at 
which  the  goods  were  valued,  although  his 
own  misconduct  had  caused  the  loss,  citing 
Hutchinson  on  Carriers,  {  426.  The  court 
then  quoted  with  approval  section  427  from 
the  same  learned  work,  as  follows: 

"But,  while  the  owner  of  goods  and  the 
carrier  may  fix  a  value  on  the  goods  beyond 
which  the  carrier,  in  the  event  of  loss,  will 
not  be  liable,  the  agreement  fixing  the  value, 
In  order  to  be  conclusive  on  the  owner,  must 
be  bona  fide  and  the  value  reasonable.  If, 
for  Instance,  the  value  agreed  upon  should 
be  so  far  below  the  real  value  of  the  goods 
that  from  their  appearance  the  carrier  must 
have  known  the  discrepancy,  the  agreement 
fixing  the  value  would  not  be  bona  fide,  and, 
depending  on  no  value  at  all,  would  amount 
to  an  arbitrary  limitation  upon  the  carrier's 
legal  liability,  which,  in  the  event  of  loss 
occasioned  by  negligence,  would  not  deprive 
the  owner  of  the  right  to  recover  the  real 
value  of  the  goods.  While  it  is  true  that 
the  owner  of  goods  of  great  value  which  are 
concealed  in  packages,  or  otherwise  hidden 


from  view,  upon  which  a  very  Inconsiderable 
value  has  been  placed  by  him,  will  be  pre- 
cluded, in  case  of  loss,  from  the  right  to  re- 
cover a  greater  snm  than  the  value  whidi  be 
has  placed  uimq  them,  the  reason  for  this 
exception  is  that  to  charge  the  carrier  with 
their  real  value,  when  by  the  owner's  misrep- 
resentation he  has  been  induced  to  undertake 
the  employment  at  a  reduced  compensation, 
and  to  lessen  the  degree  of  care  and  vigi- 
lance which  he  otherwise  would  have  exer- 
cised, would  be  to  sanction  fraud,  and  to  en- 
able the  owner  to  gain  an  unfair  advantage 
over  the  carrier  through  his  own  misrepre- 
sentation. The  knowledge  which  the  car- 
rier has  of  the  real  value  of  the  goods  ten- 
dered to  him  for  shipment  would  therefore 
seem  to  be  material  in  determining  the  eifect 
of  the  valuation  agreement  upon  his  liabili- 
ty, although  a  contrary  conclusion  has  been 
reached  by  some  courts.  And  it  may  l>e  stat- 
ed as  the  better  rule  that,  where  the  value 
agreed  upon  is  so  out  of  harmony  with  the 
ordinary  values  of  similar  kinds  of  goods 
as  to  Indicate  that  the  question  of  value  did 
not  in  fact  enter  into  the  agreement,  and  the 
carrier,  under  the  circumstances,  must  have 
known  of  the  discrepancy,  the  agreement 
placing  a  value  upon  the  goods  will  be  con- 
sidered as  a  mere  attempt  by  the  carrier  to 
secure  a  partial  exemption  from  liability, 
and  of  no  effect  in  relieving  him  from  the 
obligation  of  responding  for  their  real  value 
where  his  misconduct  has  occasioned  their 
loss.  So,  in  the  absence  of  fraud  oi*  con- 
cealment on  the  part  of  the  owner  of  the 
goods,  whereby  the  carrier  has  been  misled, 
the  valuation  agreed  upon,  it  is  said,  must 
be  reasonable,  regard  being  had  to  the  real 
value  of  the  goods ;  and  if  such  value  be  un- 
reasonable, the  owner  will  not  be  estopped 
from  claiming  damages  on  the  basis  of  their 
real  value." 

The  court  then  continued: 

"When  we  take  into  consideration  that  the 
undisputed  evidence  shows  that  the  horses 
in  question  were  young  farm  animals  weigh- 
ing about  1,400  pounds  each,  and  averaging 
in  value  something  over  $250  each,  it  is 
very  easily  discernible  that  the  parties  never 
attempted  to  fix  a  bona  fide  value  thereon. 
The  difference  between  the  real  value  and 
the  value  as  fixed  by  the  contract  is  too 
great,  is  too  unreasonable.  The  appellant's 
agents,  authorized  to  receive  these  horses 
for  transportation,  had  ample  opportunity 
to  know  the  real  or  approximate  value  there- 
of, and  could  not  by  any  means  hare  been 
misled  in  relation  thereto.  It  does  not  ap- 
pear from  the  evidence  that  as  a  matter  of 
fact  the  value  of  these  horses,  or  horses  of 
this  class,  had  anything  to  do  with  fixing  the 
freight  rate  thereon.  The  only  reference 
thereto  is  in  the  recitals  of  the  contract,  and 
which  would  as  readily  lead  one  to  infer 
that  the  freight  rate  was  based  on  weight 
rather  than  value;   that  all  common  horses 
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of  the  class  shipped  ander  tbis  contract  go 
at  the  same  rate,  regardless  of  value.  There- 
fore we  are  constrained  to  the  view  that  the 
limitation  of  value  of  $100  each,  mentioned 
in  the  terms  of  said  contract,  was  placed 
therein  without  any  reference  to  the  real 
value  of  the  particular  horses  shipped  under 
this  contract,  and  that  under  the  circumstanc- 
es of  this  case  such  limitation  should  be 
considered  as  an  attempt  by  respondent  to 
secure  partial  exemption  from  liability,  and 
stands  on  the  same  footing  as  any  other  con- 
dition intended  to  secure  immunity  from  the 
consequences  of  negligence."  Berry  v.  Chi- 
cago, M.  &  St  P.  Ry.  Co.,  124  N.  W.  859,  863, 
864. 

The  same  rule  is  declared  in  Southern 
Railway  Company  v.  Jones,  132  Ala.  437,  441, 
442,  31  South.  501,  502.  The  court,  through 
McCIellan,  C.  J.,  said  that  It  was  settled  in 
that  state  (1)  that  a  carrier  could  not  con- 
tract against  his  own  negligence ;  (2)  that  In 
consideration  of  reduced  freight  charges  the 
carrier  could  contract  tliat,  in  case  of  loss 
occurring  from  his  own  fault  or  negligence, 
the  value  of  the  property  at  the  time  and 
place  of  shipment,  not  exceeding  an  express- 
ed sum,  should  be  the  measure  of  recovery ; 
and  (3)  "it  has  also  been  declared  by  this 
court  that  under  such  contract  recovery  will 
be  limited  to  the  sum  so  expressed,  unless  the 
real  value  of  the  property  is  greatly  dispro- 
portionate thereto — so  much  greater  than 
the  stipulated  maximum  of  value  and  lia- 
bility as  to  render  the  contract  unreasonable, 
and  therefore  not  binding  on  the  shipper." 
In  discussing  these  points  the  Chief  Justice 
said  that  he  had  always  entertained  doubts 
of  the  soundness  of  the  second  proposition; 
but,  conceding  it  to  be  settled,  it  was  large- 
ly sheared  of  its  power  to  do  harm  by  the 
third.  This  he  said  was  based  on  public  poli- 
cy, and  that,  in  determining  whether  a  stipu- 
lation was  void  as  against  public  policy,  there 
was  no  reason  for  inquiry  Into  the  knowl- 
edge, information,  or  intention  of  the  par- 
ties; that  the  question  was,  not  what  the 
parties  knew  or  intended,  but  what  was  the 
effect  of  the  stipulation,  whether  to  allow 
and  uphold  such  contracts  would  be  fraught 
with  wrong  and  Injury  to  the  people  of  a 
cliaracter  from  which  it  was  the  province 
and  duty  of  government  to  protect  them. 
This  doctrine  has  b^n  reaffirmed  by  the  Su- 
preme Court  of  Alabama  in  two  recent  cases: 
Southern  Express  Co.  v.  Owens  (1906)  146 
Ala.  412,  41  South.  752,  8  L.  R.  A.  (N.  S.) 
369,  119  Am.  St.  Rep.  41,  9  Am.  &  Eng.  Ann. 
Cas.  1143;  Southern  Express  Co.  v.  Glbbs 
(1908)  155  AU.  303,  46  South.  465,  18  L.  R. 
A.  (N.  S.)  874,  ISO  Am.  St  Rep.  24. 

In  accord  is  Railroad  v.  Keener,  93  GkL 
808,  21  S.  E.  287,  44  Am.  St  Rep.  197,  where- 
in it  is  said:  "The  principle  which  relieves 
the  carrier  from  llabUlty  for  more  than  the 
agreed  value  does  not  apply  where  the  valua- 
tion is  small,  arbitrary,  and  fixed  without  ref- 


erence to  the  real  value  of  the  goods,  taxi 
this  is  understood  by  the  carrier  as  well  as 
the  shipper.  In  this  case  there  was  no  lnquir>' 
on  the  part  of  the  carrier  as  to  the  value  of 
the  goods,  and  it  is  clear  that  a  valuation 
of  |5  per  100  pounds  for  wearing  apparel 
and  household  goods  indiscriminately  coald 
not  have  been  understood  to  represent  their 
actual  value.  The  contract  in  question  was 
simply  an  attempt  to  limit  liability  of  the 
carrier,  without  regard  to  the  actual  value 
of  the  property,  and  it  follows  from  what  we 
have  said  that  it  was  inoperative  for  that 
purpose,  if  the  loss  was  occasioned  by  negli- 
gence on  the  part  of  the  defendant"  See, 
to  same  effect  Central  of  Georgia  R.  Co.  v. 
Murphy,  113  Ga.  514,  38  S.  E.  970,  53  L.  R. 
A.  720;  Central  of  Georgia  R.  Co.  v.  HalL 
124  6a.  322,  52  S.  E.  679,  4  L.  R.  A.  (N.  S.) 
900,  110  Am.  St  Rep.  170. 

But  it  Is  insisted  by  plaintiff  in  error  that 
it  is  to  the  interest  of  shippers  and  carriers 
that  these  special  contracts  be  sustained  in 
their  present  form,  since  by  patting  all  on  the 
same  footing  they  protect  shippers  generallf 
from  secret  agreements  for  rebates  with  spe- 
cial shippers,  and  carriers  from  the  shipper's 
fraud  arising  from  overvaluation  after  loss. 
We  are  of  the  opinion,  however,  that  the  bet- 
ter guaranty  is  to  be  found  along  the  lines 
indlcated*in  Railroad  v.  Stone  &  Haslett  and 
the  authorities  which  we  liave  cited  In  a^ 
cord  therewith.  It  cannot  be  true  that  the 
public  interest  will  be  subserved  by  sostain- 
tng  contracts  which  permit  the  carrier  to 
settle  with  the  shipper  for  the  negligent  loss 
of  or  injury  to  his  property  by  the  payment 
of  far  less  than  its  value,  under  agreements 
in  form  voluntary,  but  In  substance  the  re- 
sult of  the  compulsory  force  of  the  shipper's 
surroundings,  the  needs  of  his  business,  and 
the  necessity  he  is  under  to  employ  the  serv- 
ices of  the  carrier.  In  the  case  now  before 
the  court  it  appears  that  the  general  valna- 
tion  placed  upon  stallions  in  the  contract 
was  not  more  than  half  the  market  value 
of  one  of  them,  and  not  more  than  one-foartb 
the  value  of  the  other.  These  valuations 
were  not  prepared  for  the  special  animals  in 
question,  but  were  contained  In  the  printed 
form  of  contract  and  printed  therein  when 
the  contract  was  presented  to  the  shipper 
for  his  signature,  applying,  of  course,  to  all 
stallions  that  might  be  offered  for  shipment, 
without  any  special  consideration  of  the  ac- 
tual values  of  the  individual  animals  covered 
by  the  contract  It  is  manifest  that  there 
was  no  attempt  to  ascertain  or  agree  npon 
the  values  of  the  special  animals  now  In  qnea- 
tlon,  as  distinguishable  from  other  h"*"'"''' 

In  what  has  been  said  we  are  not  to  be  on- 
derstood  as  holding  that  the  shipper  and  tbe 
carrier  cannot  make  a  binding  agreement  as 
to  the  value  of  property  about  to  be  shipped. 
We  hold,  however,  that  the  agreement  stat- 
ing values,  must  be  a  fair  one,  and  it  cannot 
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be  fair,  if  the  value  fixed  is  unreasonably  be- 
low tbe  market  value,  as,  for  example,  at 
one-balf  or  one-third  the  market  value.  Such 
stipulations  are  mere  pretended  agreed  valua- 
tlooB,  whUe  in  fact  they  are  but  a  cloak  for 
a  limitation  of  the  carrier's  liability  for  neg- 
ligence. Such  an  agreement  may  be  valid  as 
against  the  carrier's  liability  for  other  than 
negligence,  but  It  cannot  be  held  valid  against 
that  liability.  IT.  8.  Express  Co.  v.  Bachman, 
28  Ohio  St  144. 

It  may  be  insisted  that  where  there  is  a 
distinct  agreement  as  to  values  it  would  be 
recognized,  and  enforced  by  tbe  court,  no 
.matter  bow  great  tbe  disproportion  between 
sacb  valuation  and  the  market  value  of  the 
property,  and  that  a  decision  to  the  contrary 
is  an  invasion  of  the  right  of  contract;  that 
parties  have  the  right  to  make  their  own  con- 
tracts when  they  are  sul  Juris,  and  they  need 
no  supervision  on  the  part  of  the  courts. 
The  same  argument  may  be  made  In  bebadf 
of  a  contract  by  the  carrier  against  bis  own 
negligence,  yet  the  policy  of  the  law,  as  held 
by  the  overwhelming  weight  of  authority, 
will  not  tolerate  such  contracts,  no  matter 
how  great  the  solemnity  with  which  they  are 
□mde,  and,  we  may  add,  no  matter  under 
wliat  disguise  they  may  appear.  No  one 
conld  doubt,  if  a  contract  were  made  valuing 
aU  horses  shipped  at  $5  per  head,  and  all  cat- 
tle at  $1  per  head,  and  providing  that  in  case 
of  loss  by  the  negligence  of  the  carrier  set- 
tlement should  be  made  on  that  basis,  that 
such  contract  was  a  mere  cloak  to  protect  the 
carrier  against  the  consequences  of  his  neg- 
ligence, and  this  result  could  not  be  changed, 
no  matter  how  many  authorities  were  accum- 
ulated holding  that  such  contracts  were  ad- 


missible. They  would  be  admissible  on  the 
theory  that  the  carrier  may  contract  against 
his  own  negligence,  but  on  no  other.  The 
same  result  must  logically  follow  where  there 
is  any  great  departure  from  the  market  val- 
ue. The  difference  is  only  one  of  degree. 
When  such  departure  is  very  great,  it  is  con- 
clusive evidence  that  the  contract  was  not  a 
bona  fide  one  for  the  ascertainment  of  values, 
but  one  against  negligence.  The  rule  indicat- 
ed is  not  a  bard  one  against  the  carrier.  In 
favor  of  the  shipper,  but  only  Justice  to  both. 
The  carrier  obtains  much  by  these  special, 
contracts,  as  may  be  perceived  by  tbe  form 
copied  into  this  opinion,  aside  from  any 
agreement  at  all  as  to  value.  He  is  relieved 
of  bis  duty  of  insurer  of  the  goods,  and,  as 
Jield  by  the  authorities,  the  burden  of  proof 
is  cast  upon  the  shipx)er,  in  case  of  loss,  to 
show  negligence. 

E^om  the  foregoing  observations-  it  is  per- 
ceived that  we  adhere  to  Railroad  v.  Stone 
&  Haslett,  supra. 

We  have  not  deemed  it  necessary  to  consid- 
er the  question  whether  the  making  of  the 
contract  in  Kentucky  would  require  us  to  en- 
force it,  on  the  theory  of  comity,  because  it 
seems  such  contracts  are  not  enforceable  in 
that  state  (Railroad  v.  Graves,  62  S.  W.  961 ; 
Adams  Express  Ck>.  t.  Walker,  119  Ky.  121, 
83  S.  W.  106,  67  L.  R.  A.  412) ;  and  also  be- 
cause we  deem  it  against  public  policy  to  en- 
force such  contracts  where  the  valuations 
contained  therein  are  so  far  below  the  mar- 
ket value  at  the  time  and  place  of  shipment, 
as  shown  by  the  evidence  in  the  present  case. 

Our  conclusion  is  there  is  no  error  in  the 
Judgment  of  the  Court  of  Civil  Appeals,  and 
it  must  be  affirmed. 
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WHITE  T.  TOWNSEND  et  aL 

(Court  of  Appeals  of  Kentucky.  March  3, 
1911.) 
JuBOUKNT  (I  716*)— lB8WB»— Conclusiveness. 
Where,  In  a  suit  to  restrain  the  closing  of 
a  passvay,  plaintiffs  claimed  it  to  be  appurte- 
nant to  their  ground,  and  also  as  a  puMic  pass- 
way,  and  defendant  filed  a  counterclaim  plead- 
ing title,  and  alleging  that  plaintiffs  were  tres- 
passers, and  had  cut  timber  of  the  value  of 
$400,  for  which  he  demanded  judgment,  the 
court,  for  lack  of  evidence,  having  submitted 
only  the  question  as  to  whether  there  was  a 
public  passway,  as  claimed,  which  was  deter- 
mined in  plaintiffs'  favor,  a  judgment  entered 
thereon  was  not  conclusive,  either  as  to  defend- 
ant's title  to  the  land,  or  plaintiffs'  right  to  cut 
timber. 

[Ed.  Note.^For  other  cases,  see  Judgment, 
Cent  Dig.  SS  1244-1247;    Dec.  Dig.  {  715.*] 

Appeal  from  Circuit  Court,  Powell  County. 

Action  by  WHllam  Townsend  and  another 
against  J.  B.  WMte  and  another.  Judgment 
for  plaintiffs,  and  defendant  WUte  appeals. 
Affirmed. 

Jno.  D.  Atkinson,  Eash  ft  Kasti,  and  Haz- 
elrlgg  &  Hazelrigg,  for  appellant  C  P.  Spen- 
cer, for  appellees. 

CLAY,  O.  Plaintiffs,  William  Townsend 
and  Jesse  Townsend,  brought  this  action 
against  defendants,  J.  B.  White  and  Kentuc- 
ky Union  Company,  to  restrain  them  from 
closing  up  a  passway  running  down  White's 
branch,  across  the  land  claimed  by  defend- 
ants, to  the  imblic  road  leading  down  the 
middle  fork  of  Red  rirer.  In  their  petition 
plaintiffs  charge  that  they  were  owners  of  a 
certain  tract  of  land  and  a  large  boundary 
of  timber  thereon,  and  the  highway  was  nec- 
essary for  the  purpose  of  getting  out  the  tim- 
ber. They  not  only  pleaded  their  right  to 
ithe  passway  as  appurtenant  to  the  land  be- 
i  longing  to  them,  but  also  on  the  ground  that 
{it  was  a  public  passway,  and  the  plaintiffs 
and  the  public  had  been  continuously  using 
the  passway  for  more  than  15  years,  as  a 
matter  of  right,  and  not  by  permission  of 
the  defendants  or  their  grantors. 
■  The  defendant  White  filed  an  answer  and 
counterclaim,  denying  all  the  allegations  of 
the  petition.  He  admitted  that  plaintiffs 
owned  a  boundary  of  200  acres  of  land,  but 
pleaded  title  In  himself  to  all  the  land  lying 
on  the  waters  of  White's  branch  and  bound- 
ed on  the  north  by  the  lands  of  the  Kentucky 
Union  Company,  on  the  east  and  south  by  the 
lands  of  E.  C.  Chenault  and  on  the  west  by 
the  ridges  between  White's  branch.  Hood's 
branch,  and  the  waters  of  the  South  fork  of 
Red  river,  and  including  the  lands  upon 
which  plaintiffs  had  cut  the  timber  for  ties 
referred  to  in  the  petition.  He  concluded 
with  an  all^ation  to  the  effect  that  plaintiffs 
were  trespassers  upon  his  boundary  of  land, 
and  that  they  had  cut  therefrom  timber  of 
the  value  of  $400.  For  this  sum  he  asked 
judgment,  and  also  for  an  order  of  injunc- 


tion restraining  plaintiffs  from  farther  enter- 
ing his  land  and  cutting  and  removing  tim- 
ber therefrom. 

The  only  question  snbmltted  to  the  jury 
was  whether  or  not  there  was  a  public  pass- 
way  between  the  points  claimed  by  the  plain- 
tiffs, and  whether  or  not  this  passway  had 
been  continuously  used  by  the  traveling  pub- 
lic, without  Interruption  and  as  a  matter  of 
right,  for  as  long  as  15  years  prior  to  the 
date  of  the  filing  of  the  petition.  The  jury 
found  for  the  plaintiffs.  Therenimn  defend- 
ants asked  for  a  judgment  notwithstanding 
the  verdict  This  motion  was  overruled. 
Judgment  on  the  verdict  was  then  entered 
for  the  plalntiffB,  and  the  defendant  J.  B. 
White  appeals. 

It  is  earnestly  insisted  by  appellant  that  it 
was  the  court's  duty  to  submit  to  the  jury 
the  question  of  appellees'  title,  as  well  as 
the  title  of  appellant ;  and  inasmuch  as  the 
only  right  appellees  bad  to  the  passway  was 
to  remove  the  timber  in  question,  and  as  the 
burden  was  on  appellees  to  show  their  right 
to  the  timber,  appellees  failed  to  make  out 
their  case.  In  this  connection  it  is  insisted 
tliat  the  effect  of  the  judgment  is  to  permit 
appellees  to  use  a  passway  through  appel- 
lant's lands  for  the  purpose  of  enabling  them 
to  cut  and  carry  away  aiq>eUant's  timber. 
While  it  is  true  that  appellees  claimed  the 
passway  as  appurtenant  to  their  land,  they 
also  claimed  the  passway  on  the  ground  that 
It  was  a  public  passway,  and  they  had  the 
right  to  use  it  along  vrlth  the  traveling  pub- 
lic If  a  public  passway  existed,  then  ap- 
I>ellees  as  a  part  of  the  public  had  the  right 
to  use  it  This  question  was  properly  sub- 
mitted to  the  Jury,  and,  being  unable  to  say 
that  the  finding  of  the  Jury  is  flagrantly 
against  the  evidence,  we  see  no  reason  for 
disturbing  the  verdict 

We  have  carefully  read  appellant's  evi- 
dence relating  to  his  alleged  counterclaim, 
and  nowhere  in  the  record  can  we  find  any 
proof  tending  to  show  that  appellees  cut  any 
timber  from  lands  which  appellant  claims  to 
own.  Appellant  testified  that  certain  timber 
had  been  cut  upon  his  lands  several  years 
before,  but  he  did  not  know  who  did  the  cut- 
ting. As  there  was  no  evidence,  therefore, 
to  sustain  appellant's  counterclaim,  the  court 
did  not  err  in  refusing  to  submit  this  Issue  to 
the  Jury. 

As  appellees  were  entitled  to  use  the  pub- 
lic passway,  if  there  was  one,  without  regard 
to  their  own  title  or  the  title  of  appellant, 
and  as  the  question  of  passway  was  the  only 
one  submitted  to  the  Jury,  it  follows  that  the 
judgment  is  conclusive  of  that  question  alone, 
Appellees'  right  to  use  this  passway  confen 
upon  them  no  right  to  cut  and  take  away 
timber  from  appellant's  land.  Should  appel- 
lees attempt  to  do  so,  the  law  affords  appel- 
lant ample  remedy. 

Judgment  affirmed. 
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TRAVELERS'  INS.  MACH.  CO.  v.  TRAV- 
ELERS' INS.  00.  OF  HARTFORD, 
CONN. 

(CoQTt  of  Appeals  of  Kentacky.    Feb.  14,  1911.) 

1.  Tbadk-Marks  awd  Trade-Names  (|  93*)— 
Unfair  Coicpetitioh— Injunction—Suffi; 
cusNCT  or  Evidence. 

In  a  suit  by  the  "Travelers'  Insurance 
Company"  against  the  "Travelers'  Insurance 
Machine  Company"  to  enjoin  defendant  from 
using  the  woras  "Travelers'  Insurance"  as  a 
part  of  its  name,  evidence  held  to  show  that 

travelers'  insurance"  is  a  distinct  class  of  in- 
sniance. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  $  106;  Dec.  Dig. 
i  »3.*] 

2.  Tbade-Mabks  and  Trade-Names  (|  3*)— 
Culbb  or  Business— "Travelers'  Insur- 
ance." 

The  term  "travelers'  insurance"  may  prop- 
erly be  applied  to  that  class  of  insurance  Dusi- 
ness  which  specializes  in  the  insurance  of  the 
lives  of  travelers,  though  the  insurance  company 
also  has.  other  branches  of  insurance. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  {  4%;  Dec.  Dig. 
i  3.*] 

3.  Trade-Marks  and  Trade-Names  ($  3*)— 
Names  Subject  to  Ownership— Generic 
Names. 

The  term  "travelers'  insurance"  is  a  generic 
term,  the  exclusive  use  of  which  as  a  part  of 
the  name  of  an  insurance  company  cannot  be 
acquired. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Gent  Dig.  i  4%;  Dec.  Dig. 
<  3.*] 

4.  Tbade-Mabkb  and  Thade-Nameb  (S  73*)- 
Unfair  Competition  —  Simulation  op 
Name. 

A  generic  term  may  be  used  as  a  trade- 
name or  a  part  of  a  corporate  or  firm  name, 
unless  its  use  is  reasonably  certain  and  calcu- 
lated to  bring  about  unfair  competition,  in 
which  case  its  use  will  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  i  84 ;  Dec.  Dig.  § 
73.  •] 

5.  Trade-Marks  and  Trade-Names  ({  70*)— 
Unfair  Competition— Similarity  in  Name. 

Plaintiff,  the  "Travelers'  Insurance  Com- 
pany of  Hartford,  Conn.,"  is  engaged  in  the  ac- 
cident insurance  business,  specializing  in  the  in- 
surance of  travelers  against  accident,  and  de- 
fendant the  "Travelers'  Insurance  Machine 
Company"  manufactures  automatic  machines 
for  the  sale  and  deliver:^  of  accident  insurance 
policies,  its  machines  bein^  similar  to  the  ordi- 
nary penny  in  the  slot  weight  machines,  and  it 
purposes  to  organize  an  accident  insurance  com- 
pany known  as  the  "Daily  Accident  Insurance 
Company,"  to  which  it  shall  rent  its  machines 
upon  a  royalty.  There  is  no  mark  on  the  ma- 
chine suggestive  of  plaintiff's  business,  and  the 
tickets  issued  by  the  machine  are  in  the  name 
of  the  "Daily  Accident  Insurance  Company," 
and  the  advertising  matter  issued  by  defendant 
exploits  the  scheme  as  being  novel,  and  plainly 
shows  that  the  machine  policies  will  be  issued 
by  the  "Daily  Accident  Insurance  Company." 
Held,  in  view  of  the  dissimilarity  in  the  names 
and  the  businesses  of  plaintiff  and  defendant, 
that  defendant  will  not  be  enjoined  from  using 
the  words  "Travelers'  Insurance"  as  a  part  of 
its  name  on  the  ground  of  unfair  competition. 

[Ed,  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  {  81;  Dec.  Dig.  { 
70.*] 


Appeal  from  Clrcnlt  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Suit  by  the  Travelers'  Insurance  Company 
of  Hartford,  Conn.,  against  the  Travelers' 
Insurance  Machine  Company.  From  a  de- 
cree for  complainant  defendant  api)eals.  Re- 
versed and  remanded,  with  directions  to  dis- 
miss petition. 

D.  R.  Castleman,  W.  B.  Thomas,  and  Pry- 
or  &  Castleman,  for  appellant  Trabue,  Doo- 
lan  &  Cor  and  Wm.  Bro  Smith,  for  appellee. 

LASSING,  J.  The  Travelers'  Insurance 
Machine  Company  was  organized  to  manu- 
facture automatic  machines  for  the  sale  and 
delivery  of  policies  of  accident  Insurance. 
It  Is  proposed  by  this  company  to  rent  Its 
machines  upon  a  royalty  to  an  accident  in- 
surance company  which  its  promoters  have 
in  process  of  organization.  The  accident  in- 
surance company  is  to  be  known  as  the 
"Dally  Accident  Insurance  Company."  The 
Travelers'  Insurance  Machine  Company  had 
been  for  some  time  advertising  its  business 
and  the  business  of  the  Daily  Accident  Insur- 
ance Company,  when  the  "Travelers'  Insur- 
ance Company  of  Hartford,  Conn.,"  sought  to 
enjoin  the  Travelers'  Machine  Company  from 
using  the  name  "Travelers'  Insurance"  or  the 
word  "Travelers' "  in  connection  with  the 
word  "Insurance"  as  a  part  of  Its  name,  or 
as  a  part  of  the  name  of  any  company  con- 
nected with  It  The  machine  company  de- 
fended upon  the  ground  that  the  name  "Trav- 
elers' Insurance"  represented  a  distinct 
branch  of  insurance,  and  that  the  term  "Trav- 
elers' Insurance"  Is  a  descriptive  or  generic 
term,  and  that  no  one  can  acquire  an  exclu- 
sive use  of  the  words  as  a  trade-name.  The 
plaintiff  proceeded  upon  the  theory  that  the 
term  "Travelers  Insurance"  was  not  a  ge- 
neric term,  but  a  trade-name,  which  it  had 
adopted  as  early  as  1863,  and  that  by  reason 
of  Its  long  use  It  had  become  Its  exclusive 
property.  The  chancellor  upon  the  pleadings 
and  proof  offered  was  of  opinion  that  the 
plaintiff  was  entitled  'to  the  relief  sought, 
and  granted  the  injunction.  The  machine 
company  appeals. 

It  is  not  contended  by  appellee  that  Its 
right  to  the  use  of  the  name  "Travelers'  In- 
surance" is  protected  as  a  trade-name  or 
trade-mark,  as  these  terms  are  usually  un- 
derstood, but  that  the  use  of  the  term  "Trav- 
elers' Insurance"  in  connection  with  and  as 
a  part  of  its  name  by  appellant  is  calculated 
to  injure  It  In  its  business  by  bringing  it  In- 
to unfair  competition  with  appellant;  that 
by  long  use  it  has  built  up  a  great.  If  not  the 
greatest,  accident  Insurance  business  In  the 
world,  and  that  from  the  similarity  in  names 
the  casual  observer  would  at  once  conclude 
that  the  business  of  appellant  was  In  some 
way  connected  with,  or  the  outgrowth  of,  the 
business  of  appellee 

If  the  similarity  In  names  Is  In  fact  such 
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as  to  produce  this  result,  then,  by  the  weight 
of  authority,  appellee's  contention  la  sound; 
for,  as  stated  In  A.  &  E.  Encyclopedia  of 
Law  (2d  Ed.)  p.  350:  "Ebe  tendency  of  the 
decisions  now  is  to  make  every  case  turn  up- 
on the  question  whether  or  not  the  effect  of 
what  was  done  is  to  pass  off  the  goods  of 
one  person  for  those  of  another,  regardless 
of  the  existence  of  any  technical  trade-mark. 
In  other  words,  the  existence  of  a  property 
right  in  the  reputation  and  good  will  of  one's 
Imslness  Is  recognized  and  protected  against 
iuTaslon,  regardless  of  the  particular  means 
of  Invasion  employed."  Appellant  does  not 
dispute  the  correctness  of  this  position,  but 
insists  that  the  facta  In  this  case  do  not 
bring  It  witiUn  the  purview  of  such  a  rule. 
Appellee  is  engaged  in  selling  accident  insur- 
ance, appellant  In  the  manufacture  of  auto- ; 
matic  machines  to  sell  Insurance;  so  that ! 
their  business  is  as  dissimilar  as  it  could 
possibly  be. 

But  appellee  insists  that  from  the  similar-  : 
ity  in  the  name  of  the  machine  company  with 
its  name  the  public  will  be  deceived  into  be- 
lieving that  the  insurance  company  operating 
these  machines  is  in  some  way  connected 
with  the  Travelers'  Insurance  Ck)mpany,  and 
in  this  lies  the  mischief.  No  mark  or  name 
suggestive  of  appellee  company  or  its  busi- 
ness appears  upon  the  machine,  and  the  tick- 
ets calling  for  the  insurance  show  that  it  is 
the  "Daily  Accident  Insurance  Company" 
that  is  Issuing  them  and  assuming  the  risk. 
Hence  neither  the  machines  nor  the  tickets 
that  are  sold  and  distributed  automatically 
by  it  can  in  the  slightest  degree  tend  to  pro- 
duce the  impression  which  appellee  seeks  to 
guard  against.  This  being  so,  the  only  chance 
possible  for  the  public  to  be  deceived  or  mis- 1 
led  is  through  the  medium  of  the  advertising 
matter  circulated  by  appelant  It  is  pointed 
out  by  appellee  as  significant  that  tn  its  ad- 
vertisements laudatory  of  its  business  and 
the  enormous  profits  to  be  realized  out  of  the 
accident  Insurance  business  by  its  stockhold- 
ers the  appellant  company  cited  many  acci- 
dent companies  whose  stocks  were  worth 
many  times  their  par  value,  but  failed  to 
make  any  mention  at  all  of  appellee.  It  is 
questionable  whether  Its  failure  to  mention 
appellee  In  its  advertising  matter  is  for  or 
against  appellee's  contention.  If  it  had  cited 
aptiellee's  company  as  an  evidence  of  the 
value  of  accident  insurance  company  stock 
as  an  investment,  appellee  might  have  com- 
plained that  this  was  calling  attention  to  it 
In  connection  with  the  appellant  company, 
and  made  It  another  basis  of  its  ground  of 
complaint  We  attach  no  importance,  how- 
ever, to  this  fact 

Four  different  samples  of  booklets  or 
pamphlets  advertising  apttellant's  business 
are  filed  with  the  pleadings.  The  first  may 
properly  be  styled  a  "prospectus,"  in  which 
the  names  of  the  directors,  officers,  and  agents 
of  the  appellant  company  are  given,  together 
with  a  general  outline  of  the  business  which 


it  proposes  to  do,  and  the  manner  In  wtiidi 
it  is  to  be  done.  The  second  and  third  ex- 
plain more  in  detail  appellant's  business,  and 
that  of  the  insurance  company  which  it  is 
proposing  to  organize.  They  also  contain 
pictures  of  the  policies  that  wiu  be  issued, 
and  the  machines  that  will  be  mannf actor- 
ed  and  used.  The  following  are  sample  pic- 
tures of  the  machine  and  policy  taken  from 
one  of  the  exhibits: 


^^ 


Digitized  by 


Google 


KyJ 


TRAVELERS'  INS.  MACH.  <X).  T.  TRAVELERS'  INS.  00, 


879 


VOUOV 
NO.     V— 


In 


THE  DAILY 
ACCIDENT  INSURANCE  COMPANY 
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Tbe  fourth  pamphlet  exhibit  deals  prima- 
rily with  tbe  business  of  the  "Daily  Accident 
losnrance  Company,"  and  is  aimed  to  assist 
tbe  company  In  the  sale  of  its  stock.  Be- 
sides showing  tbe  wonderful  profit  realized 
from  coin-vending  machines  in  use  in  va- 
rious parts  of  the  country,  it  shows  tbe  great 
increase  in  value  of  the  stock  in  four  dif- 
ferent accident  insurance  companies,  whose 
business  Is  set  out  In  duplicate  form.  We 
have  carefully  read  this  literature,  and  are 
of  opinion  that,  Instead  of  producing  or  leav- 
ing the  Impression  that  appellant's  business 
Is  In  some,  or  any,  way  connected  with  that 
of  appellee,  just  the  reverse  is  true.  It 
shows  that  this  is  a  brand-new  venture  in 
tbe  insurance  world ;  In  an  entirely  new  and 
novel  way;  with  a  company  that  is  being 
organized  for  tbe  express  purpose;  tbe  ma- 
chine, as  tbe  "silent  salesman,"  is  to  com- 
pete with  the  shrewd,  up-to-date  Insurance 
agent  in  all  public  places  in  the  country. 
And  while,  according  to  its  literature,  it 
will  expect  to  sell  its  policies  in  tbe  main  to 
travelers.  It  will  sell  to  any  and  all  who  want 
to  buy.  In  all  of  this  literature  It  is  made 
plain  that  these  policies  are  to  be  issued  by 
the  Daily  Accident  Insurance  Company. 
There  Lb  nothing  in  the  literature  of  which 
appellee  may  rightfully  complain. 

So  long  as  appellant  does  nothing  which 
is  calculated  to  mislead  or  deceive  the  pub- 
lic Into  believing  that  Its  business  is  in  some 
way  connected  with  appellee's  business,  no 
ground  of  complaint  is  afforded  appellee,  un- 
less it  Is  entitled  to  the  exclusive  use  of  the 
words  "Travelers'  Insurance,"  and  the  very 
fact  that  they  have  been  selected  by  appel- 
lant company  as  a  part  of  its  name  entitles 
appellee  to  the  relief  sought.  There  is  a 
sharp  conflict  In  the  evidence  as  to  whether 
or  not  "travelers'  Insurance"  is  a  distinct 
class  of  Insurance.    Men  of  experience  In  the 


insurance  world  are  divided  upon  this  ques- 
tion. Some  of  the  witnesses  qualified  to 
speak  say  that  there  Is  a  distinct  class  of 
Insurance  known  as  "travelers'  insurance"; 
while  others  hold  a  contrary  view.  The 
history  of  appellee,  as  disclosed  by  the  rec- 
ord, shows  that,  as  originally  organized.  Its 
business  was  primarily  to  compete  with  two 
other  companies  engaged  in  placing  Insurance 
upon  the  lives  of  travelers.  In  its  early  life 
this  was  its  chief,  if  not  Its  only,  line  of  In- 
surance. It  did  not,  however,  long  confine 
itself  to  this  exclusive  line  of  business,  but 
branched  out  into  the  broader  field  of  acci- 
dent Insurance,  and  for  many  years  past  it 
has  been  engaged  In  doing  a  general  accident 
Insurance  business.  The  fact  stUl  remains, 
however,  that,  although  it  does  accident  busi- 
ness of  almost  every  character,  there  has 
been  brought  over  Into  all  of  Its  insurance 
contracts  a  clause  for  the  special  benefit  of 
travelers  upon  the  conveyance  of  common 
carriers.  Not  only  are  special  rates  made  to 
travelers,  but  tbe  policies  provide  that,  in 
case  of  accident  while  traveling  on  a  public 
carrier,  the  indemnity  is  much  greater  than 
for  accidents  occurring  elsewhere.  So  that 
It  would  seem  that  the  weight  of  tbe  argu- 
ment Is  In  favor  of  tbe  contention  of  those 
witnesses  who  assert  that  travelers'  insur- 
ance is  a  class  of  insurance  by  Itself.  Al- 
though most  of  the  companies,  and,  in  fact, 
all  of  them,  so  far  as  we  are  advised,  write 
a  general  line  of  insurance,  they  also  In- 
clude in  this  general  insurance  a  special 
clause  In  favor  of  travelers. 

In  Joyce  on  Insurance,  i  8,  in  dealing  with 
the  origin  of  accident  Insurance,  we  find  the 
following:  "We  have  already  noted  under 
preceding  sections  cattle  insurance,  and  that 
form  of  casualty  Insurance  known  as  insur- 
ing tbe  liberty  of  persons,  but  insurance 
which  relates  to  the  loss  of  life  or  limb,  or 
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otber  personal  injury  by  accident,  Is  of  mod- 
em origin.  Accident  insurance,  In  its  orig- 
inal form,  seems  to  hare  compreliended  rail- 
way accidents  only,  for  wblcti  purpose  a  com- 
pany was  established  in  London  in  1840, 
icnown  as  the  Railway  Passengers'  Assurance 
Company,  but  in  1856  It  extended  its  plans 
to  embrace  accidents  of  all  Iclnds,  and  the 
first  American  company  was  said  by  a  writer 
in  1873  to  have  been  then  only  10  years  old." 
Niblack  on  Benefit  Societies  and  Accident 
Insurance,  {  363,  in  speaking  of  the  English 
system  of  accident  insurance  in  comparison 
with  the  American,  says:  "Some  policies 
cover  all  classes  of  accidents,  while  others 
are  limited  to  those  of  a  specified  nature, 
as,  for  instance,  accidents  while  traveling  by 
public  conveyance."  A  company  which  made 
a  specialty  of  insuring  travelers  against  acci- 
dent bad  as  well  be  called  a  "Travelers'  In- 
surance Company,"  as  a  life  Insurance  com- 
pany which  made  a  specialty  of  insuring 
bankers  is  called  the  "Bankers'  Life  Asso- 
ciation" or  "Insurance  Company,"  or  an  in- 
surance company  which  makes  a  specialty  of 
insuring  ships  is  called  a  "Marine  Insurance 
Company."  The  fact  that  companies  which 
make  a  specialty  of  one  line  of  business  go 
beyond  that  line  and  accept  other  risks  does 
not  make  them  any  the  less  carriers  or  in- 
surers of  the  risks  of  which  they  make  a 
specialty;  and,  if  that  specialty  is  the  in- 
suring of  the  traveling  public,  we  see  no  rea- 
son why  the  term  "travelers'  insurance"  may 
not  properly  be  said  to  apply  to  that  clas9 
of  the  insurance  business.  Our  statutes  rec- 
ognize that  there  are  various  kinds  of  In- 
surance that  may  be  written  or  entered  into, 
as  Insurance  upon  the  health  of  persons,  or 
against  Injury,  disablement,  or  death,  or  in- 
juries resulting  from  travel,  or  general  acci- 
dents, by  land  or  water.  Insurance  against 
injury  resulting  from  travel,  it  seems,  might 
properly  be  deemed  travelers'  Insurance,  just 
as  insurance  against  disease  might  properly 
be  termed  a  health  policy. 

Inasmuch  as  the  text-writers,  the  early 
history  of  the  appellee  company,  and  our 
own  statutes  recognize  a  line  of  insurance 
known  as  "travelers'  insurance,"  we  hold 
that  the  term  "travelers'  insurance"  is  a  ge- 
neric term,  and  that  no  one  has  a  right  to 
the  exclusive  use  of  it,  or  may  complain  of 
its  use  by  another,  so  long  as  that  use  is 
not  made  to  operate  to  the  detriment  of  its 
competitor.  When  appellee  adopted  the  name 
"Travelers'  Insurance  Company,"  it  must 
have  had  the  idea  that  this  was  a  generic 
term,  for  its  title  is  the  "Travelers'  Insur- 
ance Company  of  Hartford,  Conn."  If  It  did 
not  recognize  travelers'  insurance  as  a  dis- 
tinct branch  or  class  of  business  in  the  in- 
surance world,  the  necessity  for  the  addition 
of  the  words  "of  Hartford,  Conn.,"  is  want- 
ing, for  its  title,  "Travelers'  Insurance  Com- 
pany," without  tbe  use  of  these  words,  would 
have  been  amply  protected  if  the  word 
"Travelers',"   as  used,    was   not   a   generic 


term.  While  tbe  addition  of  tbe  words  "of 
Hartford,  Conn.,"  to  the  words  "Travelers' 
Insurance  Company,"  is  not  by  any  means 
conclusive  that  the  appellee  company  at 
that  time  regarded  travelers'  insurance  as  a 
distinct  branch  of  the  Insurance  business, 
still  it  lends  some  color  to  the  claim  that  it 
was  so  regarded. 

The  conclusion  which  we  have  reached  is 
in  accord  with  the  opinion  of  this  court  In 
Industrial  Mutual  Deposit  Co.  v.  Central  Mu- 
tual Deposit  Co.,  112  Ky.  937,  66  8.  W.  1032. 
23  Ky.  Law  Rep.  2247,  in  which  a  question 
in  many  respects  similar  to  that  under  con- 
sideration was  before  the  court  There  both 
corporations  were  doing  business  In  the  city 
of  Lexington.  They  were  engaged  In  the 
same  business.  One  had  been  In  business  bnt 
a  short  time  when  the  other  commenced. 
The  older  company  sought  to  enjoin  the  new 
organization  from  using  the  words  "mntaal 
deposit"  as  a  part  of  its  name.  It  was 
charged  In  the  petition  that  the  defendant 
company  was  organized  for  the  purpose  of 
depriving  the  plaintiff  of  customers,  clien- 
tage, and  business.  The  application  for  an 
injunction  was  denied,  and  upon  review  this 
court,  in  affirming  the  decision  of  the  lower 
court,  said:  "The  words  which  are  Identical 
in  the  names  in  controversy  are  'Mutual  De- 
posit' But  these  words  designate  the  busi- 
ness followed  by  the  company,  and  are  gener- 
ic terms  descriptive  of  that  business ;  •  *  • 
and,  as  the  name  is  descriptive  of  the  busi- 
ness, neither  can  appropriate  it  exclusively ." 
In  that  case  the  opinion  in  the  case  of  Good- 
year's  India  Rubber  Glove  Mfg.  Co.  v.  Good- 
year Rubber  Co.,  128  TJ.  S.  598,  9  Sup.  Ct 
166,  32  L.  Ed.  535,  was  cited  with  approval. 
It  was  there  held  that  names  which  are  de- 
scriptive of  a  class  of  goods  cannot  be  ex- 
clusively appropriated  by  any  one. 

The  Supreme  Court  of  New  York,  In  the 
case  of  Employers'  Liability  Assurance  Cor- 
poration V.  EmployecB'  Liability  Insurance 
Co.,  61  Hun,  552,  16  N.  Y.  Supp.  397,  in  re- 
viewing tbe  case  upon  appeal  from  the  judg- 
ment of  the  lower  court  refusing  to  grant  the 
injunction,  said:  "We  are  of  the  opinion 
that  the  court  below  was  correct  In  refusing 
a  general  injunction  against  the  defendant 
In  this  action  prohibiting  it  from  tbe  use  of 
the  term  'Employers'  Liability'  upon  the 
ground  that  this  term  is  a  descriptive  term, 
used  generally  to  designate  a  certain  well- 
known  branch  of  the  insurance  business. 
But  it  is  claimed  that  wholly  Irrespective  of 
any  question  of  exclusive  property  In  the 
name,  the  plaintUf  was  entitled  to  protectioa 
against  any  such  appropriation  as  would  hi- 
terfere  with  its  business,  or  Induce  the  pub- 
lic to  suppose  that  a  new  company  trading 
under  the  same  name  was  the  original  plain- 
tiff corporation;  that  it  was  not  necessary 
that  fraud  or  evil  practice  should  be  shown,  if 
the  fact  is  made  to  appear  that  the  use  of  a 
trade-mark  or  corporate  name  lawfully  pos- 
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sessed  or  enjoyed  by  a  trading  company  is  so 
used  by  a  competitor  as  to  deceive  or  mis- 
lead to  tlie  prejudice  of  the  corporation  law- 
fully using  the  name,  equity  will  protect  by 
injunction.  And  our  attention  Is  called  to 
certain  cases,  among  which  are  McLean  v. 
Fleming.  96  U.  S.  245,  24  L.  Ed.  828,  and 
Goodyear  Go.  t.  Goodyear  Rubber  Co.,  128 
U.  S.  698,  9  Sup.  Ct  166,  82  U  Ed.  636.  But 
we  think  that  an  examination  of  those  cases 
Is  fatal  to  this  claim.  The  rule  is  there  ex- 
pressly recognized  that  exdusive  right  to 
use  a  term  descriptive  of  the  character  of 
business  cannot  be  acquired,  and  the  evl- 
doice  in  this  case  shows  that  the  term  'EiU- 
ployers'  Liability'  is  in  common  use  In  re- 
spect to  this  class  of  insurance."  "Employ- 
ers' Liability"  is  Insurance  taken  out  by  an 
employer  to  protect  him  against  loss  on  ac- 
count of  injury  to  his  employes  while  engag- 
ed in  his  service.  It  is  recognized  as  a  dis- 
tinct class  of  the  accident  insurance  busi- 
ness, and  yet  it  is  common  knowledge  that 
most  accident  insurance  companies  carry  a 
line  of  employers'  liability,  Just  as  most  ac- 
cident Insurance  companies  make  a  specialty 
of  travelers'  Insurance.  In  Koehler  v.  San- 
ders, 122  N.  X.  65,  25  N.  E.  235,  9  L.  R.  A. 
677,  the  New  York  Court  of  Appeals  held 
that  the  word  "international"  in  connection 
with  the  banking  business  could  not  be  ap- 
propriated by  any  individual,  corporation,  or 
firm  to  its  exclusive  use,  saying:  "The  word 
'International'  is  a  generic  term,  pertaining 
to  relations  between  nations,  and,  when  ap- 
plied to  business  or  to  transactions  of  pri- 
vate character,  it  imports  dealings  of  some 
sort  in  matters  or  with  people  of  different 
nations,  or  which  have  some  relation  to 
them.  It  is  in  common  use,  and  in  its  nature 
It  is  descriptive,  and  ordinarily  characteriz- 
es the  business  to  which  it  pertains,  rather 
than  its  origin  or  proprietorship;  and,  so 
treated,  the  use  ot  it  cannot  be  exclusively 
appropriated  by  any  party." 

The  decisions  draw  no  distinction  between 
the  use  of  generic  terms  and  that  of  surnames 
as  trade-names  or  corporate  names,  and  in 
the  rec«it  case  of  Howe  Scale  Co.  v.  JVye- 
koir,  Seamans  &  Benedict.  198  U.  S.  118, 
25  Sup.  Ct  609,  49  L.  Ed.  972,  all  the  authori- 
ties In  this  country  and  England  were  re- 
viewed in  an  elaborate  opinion  by  Mr.  Chief 
Justice  Fuller.  In  that  case  it  was  sought 
to  enjoin  the  defendant  Remington  from  the 
use  of  his  name  as  a  part  of  the  trade-name 
In  the  manufacture  of  typewriting  machines. 
In  denying  the  application,  the  court  said: 
"Remington  and  Sholes  were  interested  in 
the  old  company,  and  Remington  continued 
as  general  manager  of  the  new  company. 
Neither  of  them  was  paid  for  the  use  of 
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his  name,  and  neither  of  tbem  had  parted 
with  the  right  to  that  use.  Having  the 
right  to  that  use,  courts  will  not  interfere 
where  the  only  confusion,  if  any,  results 
from  a  similarity  of  the  names  and  not  from 
the  manner  of  the  use.  The  essence  of  the 
wrong  in  unfair  competition  consists  in  the 
sale  of  the  goods  of  one  manufacturer  or 
vendor  for  those  of  another,  and.  If  defend- 
ant so  conducts  its  business  as  not  to  palm 
off  its  goods  as  those  of  complahiant,  the  ac- 
tion fails."  And  in  reversing  the  decree  of 
the  lower  courts  and  holding  that  the  in- 
junction should  not  have  been  granted  the 
opinion  concludes:  "We  hold  that,  In  the 
absence  of  contract,  fraud,  or  estoppel,  any 
man  may  use  his  own  name  in  all  legitimate 
ways,  and  as  the  whole  or  a  part  of  a  cor- 
porate name.  And  in  our  view  defendant's 
name  and  trade-mark  were  not  intended  or 
likely  to  deceive,  and  there  was  nothing  of 
substance  shown  in  defendant's  conduct  in 
their  use  constituting  unfair  competition,  or 
calling  for  the  imposition  of  restrictions  lest 
actionable  injury  might  result,  as  may  con- 
fessedly be  done  in  a  proper  case." 

From  the  foregoing  it  is  dear  that  no  one 
will  be  prevented  from  the  use  of  any  generic 
term  in  connection  with  the  conduct  of  his 
business  as  a  trade-name,  or  part  of  a  cor- 
porate or  firm  name,  so  long  as  said  use  is 
confined  to  a  fair  and  legitimate  purpose.  It 
is  only  when  the  use  of  such  term  in  con- 
nection with  or  as  a  part  of  a  trade-name  is 
calculated  to  bring  about  an  unfair  competi- 
tion in  business  that  a  court  will  enjoin  its 
use.  It  is  not  enough  that  the  use  of  such 
generic  term  may  possibly  produce  confu- 
sion or  result  in  bringing  about  unfair  com- 
petition, but,  to  warrant  the  court's  Inter- 
ference, it  must  reasonably  appear  that  such 
will  be  the  result  The  appellant  the  Trav- 
elers' Insurance  Machine  Company,  and  the 
appellee,  the  Travelers'  Insurance  Company 
of  Hartford,  Conn.,  are  so  unlike  in  name 
that  it  is  not  probable  that  confusion  will 
arise;  and  their  business  is  so  dissimilar 
that  no  confusion  can  possibly  arise  in  the  con- 
duct of  their  respective  businesses.  So  long, 
then,  as  the  advertisements  of  the  machine 
company  make  it  clear  that  its  business  is  the 
manufacture  of  machines,  and  that  these  ma- 
chines, when  BO  manufactured,  are  to  be 
used  by  the  Daily  Accident  Insurance  Com- 
pany, or  some  other  company  distinct  from 
the  appellee  company,  no  Just  cause  of  com- 
plaint is  afforded  appellee. 

The  Judgment  of  the  lower  court  Is  re- 
versed, and  cause  remanded,  with  instruc- 
tions to  enter  a  Judgment  denying  the  ap- 
plication for  the  Injunction  and  dismissing 
the  petition. 
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GLOBE  RBAI/rr  CX).  t.  LENTZ  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Feb.  23,  1911.) 

1.  Rekaindebb  (I  16*)— Saue  Undeb  Obdkb 

OF  COUET. 

Under  CIt.  Oode  Prac.  |  491,  proyldlng 
that  real  property  in  which  an  infant  nas  a  re- 
mainder may  be  soid  and  the  proceeds  reinvest- 
ed in  other  real  property,  equity  may  decree  the 
sale  of  a  house  in  which  inmnts  have  a  remain- 
der, where  its  value  is  yearly  depreciating  and 
the  sale  would  be  beneficial  to  the  remainder- 
men. 

(Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  {  11 ;  Dec.  Dig.  {  16.*] 

2.  Remaindkbs  (8  16*)— Sale  Undeb  Ordeb 
OF  CouBT— "Reinvestment"— Statute. 

Where  a  house  in  which  a  father  had  a  life 
estate  and  his  children  the  remainder  was  sold, 
under  the  provisions  of  Civ.  Code  Prac.  {  491, 
authorizing  such  sales  and  the  reinvestment  of 
the  proceeds  in  other  real  property,  the  proceeds 
could  not  be  used  to  erect  a  building  on  other 
land  in  which  the  father  had  a  life  estate,  and 
his  children  the  remainder;  that  not  being  a 
"reinvestment." 

[Ed.  Note.— For  other  cases,  see  RemaindeiB, 
Cent  Dig.  i  11 ;   Dec.  Dig.  {  16.»] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  Alfred  F.  Lentz  and  another 
against  the  Globe  Realty  Company  and  oth- 
ers. From  a  Judgment  for  plaintiffs,  the 
Globe  Realty  Company  appeals.    Affirmed. 

David  W.  Edwards,  for  appellant  Jno. 
S.  Jackman,  for  appellees. 

NUNN,  J.  Alfred  F.  Lentz  received  nnder 
the  will  of  his  mother,  Mary  J.  Lentz,  some 
real  and  personal  property  for  life  with  re- 
mainder to  his  children.  We  copy  the  claus- 
es of  the  will  referred  to  which  have  appli- 
cation to  the  questions  involved: 

"Fourth.  I  devise  to  the  Columbia  Finance 
and  Trust  Company,  of  Louisville,  Kentucky, 
all  my  real  estate  and  all  Interest  In  or 
claims  upon  real  estate,  wherever  situated 
in  trust  as  provided  in  clause  fifth  of  this 
will. 

"Fifth.  The  said  balance  of  personalty 
mentioned  in  clause  third  above  shall  be  di- 
vided into  three  parts  and  one  part  shall  be 
paid  or  delivered  to  my  (son)  B.  Brewster 
Lentz,  the  other  part  shall  be  held  In  trust 
for  my  sons  John  T.  Lentz  and  Alfred  F. 
Lentz  daring  their  lives  and  for  their  chil- 
dren after  their  deaths,  the  real  estate  and 
Interest  therein  shall  be  divided  In  the  same 
way  and  one  third  conveyed  to  B.  Brewster 
Lentz,  and  the  balance  held  in  trust  as  above 
provided. 

"Sixth.  I  devise  that  said  Columbia 
Finance  and  Trust  Company  shall  have  pow- 
er as  executor  and  trustee  to  sell  and  con- 
vey any  and  all  my  real  estate  for  the  pur- 
poses of  this  will. 

"Seventh.  I  recommend  said  trustee,  it 
there  is  enongh  money  realized  from  real 
and  personal  property,  to  invest  the  shares  of 


I  John  T.  Lentz  and  Alfred  F.  Lents  and  their 
children  in  two  small  houses  in  Loolsrilie, 
Kentucky,  as  a  home  for  them." 

After  the  will  was  probated,  the  trustee 
received  from  the  personal  and  real  prop- 
erty enough  money  to  purchase  a  house  and 
lot  situated  on  Woodland  avenue  and  Twen- 
ty-Sixth street,  in  Louisrille,  Ky.,  for  a 
home  for  Alfred  F.  Lentz  and  his  childroi. 
It  seems  they  resided  in  this  house  for  a 
while;  but  it  appears  that  Lentz  could  not 
obtain  employment  in  the  city  to  enable  bim 
to  support  himself  and  family,  so  he  institut- 
ed an  action  in  the  Jefferson  circnit  conrt 
and  obtained  a  Judgment  directing  the  trost 
company  to  purchase  about  22  acres  of  land 
near  Beuchels  station  in  Jefferson  count;. 
The  purchase  was  made  at  the  price  of  $9W 
cash.  This  money,  as  we  understand  It  wu 
the  income  of  the  estate  devised  to  Alfred 
F.  Lentz  by  his  mother.  Lentz  moved  upon 
this  22-acre  tract  and  began  to  farm  and 
garden,  and  it  appears  made  a  success  of 
the  business.  At  the  time  be  moved  upon 
the  22  acres,  there  was  an  old  house  upon 
it,  but  it  was  barely  habitable.  The  boose 
and  lot  in  the  city  produced  no  Income  above 
taxes,  insurance,  eta,  and  has  become  some- 
what dilapidated  and  of  considerable  less 
value  than  when  purchased. 

The  purpose  of  this  action  by  Lentz  aud 
wife  against  their  children,  all  of  whom  are 
nnder  age  but  over  14,  is  to  have  the  boose 
and  lot  on  Woodland  avenue  sold  and  the 
proceeds  used  to  repair  or  erect  a  building 
on  the  farm.  The  proof  was  heard.  It  sus- 
tained the  allegations  of  the  petition  and 
showed  that  it  would  be  beneficial  to  the 
children.  The  court  directed  a  sale  of  the 
house  and  lot  in  Louisville,  bnt  reserved  the 
disposition  of  the  proceeds  for  future  orders 
of  the  court.  The  property  was  appraised 
at  $500,  a  sale  was  had,  and  the  Globe  Realty 
Company  purchased  it  hnt  filed  exceptions 
to  the  report  of  sale,  alleging  that  it  could 
not  obtain  a  good  title,  as  the  court  had  no 
power  to  sell  the  property  and  reinvest  the 
proceeds  In  erecting  a  house  upon  or  improv- 
ing other  real  estate  belonging  to  Lentz  and 
his  children.  The  court  overruled  tbese  ex- 
ceptions, and  rightfully,  as  it  clearly  bad  i 
right  under  section  491  of  the  Civil  Code  to 
sell  the  property  when  it  was  made  to  ap- 
pear that  It  was  beneficial  to  the  parties  in 
interest.  The  property  was  an  exi)ense  to 
them  and  was  depreciating  yearly  In  ralne 
The  court  bad  a  right  to  order  this  sale,  even 
though  It  had  no  power  to  reinvest  the  pro- 
ceeds in  improving  other  property,  and  the 
court  was  clearly  right  in  overruling  the  ex- 
ceptions. Section  491,  Civ.  Code  Prac.  which 
authorized  the  sale,  closes  with  these  words: 
"Real  property  may  be  sold  for  reinvestment 
of  proceeds  In  other  real  property." 

Appellees  claim  this  language  might  be 
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properly  construed  as  authorizing  the  dis- 
position of  the  real  property  in  this  case  and 
reinvesting  the  proceeds  in  repairing  or 
erecting  a  dwelling  on  the  farm,  as  this 
wonld  be  a  teinTestment  in  real  estate  in  the 
meaning  of  the  Code.  This  court  has,  how- 
ever, repeatedly  given  a  different  constme- 
tlon  to  the  Code,  which  we  feel  bound  by 
and  that  it  is  better  to  adhere.  In  the  case 
of  Hayes  v.  Bradley,  23  S.  W.  372,  15  Ky. 
Law  Repi  387,  the  guardian  sold  16  acres  of 
land  for  the  purpose  of  obtaining  money  to 
erect  buildings  on  the  remaining  part,  and 
in  that  case  the  court  used  this  language: 
"The  attempt  to  convert  this  sixteen  acres 
into  money,  so  as  to  erect  a  building  on  the 
remaining  tract,  was  not  authorized  by  the 
statute  and  the  chancellor's  jurisdiction  be- 
ing statutory,  and  the  guardian  by  his  peti- 
tion seeking  to  do  that  which  the  statute  did 
not  permit,  we  must  adjudge  the  sale  not 
only  erroneous  but  void."  To  the  same  ef- 
fect is  the  case  of  Falls  City  Real  Estate  & 
Building  Association  v.  Vankirk,  8  Bush. 
459. 

Under  these  authorities,  the  lower  court 
must  reinvest  the  proceeds  of  the  house  and 
lot  in  other  real  estate.  But  we  find  nothing 
in  the  will  to  prohibit  the  trustee  from  using 
other  funds  realized  from  the  property  de- 
vised to  appellee  and  his  children  In  repair- 
ins  or  erecting  a  building  on  the  farm. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  afiBrmed. 


BOARD  OF  COUNCIL  OF  CITY  OF  DAN- 
VILLE V.  FOX. 
(Court  of  Appeals  of  Keatacky.    Feb.  28, 1911.) 

MURIdPAI.  COBPOBATIORS  ({  733*)— TOKTS— 
INJXTBIES  InCIDENT  TO  PUBLIO  IlCFBOTB- 
XXRT. 

A  dty,  in  the  improvement  of  its  streets, 
acts  in  its  governmental  capacity,  and  is  not 
liable  for  injaries  to  one  whose  horse  was  fright- 
ened by  the  escape  of  steam  from  a  steam  roller. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  <  1547;  Dec.  Dig.  § 
733.*] 

Appeal  from  Circuit  Court,  Boyle  County. 

Action  by  Robert  Fox  against  the  Board 
of  Council  of  the  City  of  Danville.  From  a 
Judgment  in  favor  of  the  plaintiff,  defend- 
ant appeals.    Reversed. 

Fox  &  Jackson,  for  appellant  Robt 
Harding  and  J.  W.  Rawlings,  for  appellee. 

CARROLL,  J.  This  appeal  is  prosecut- 
ed from  a  Judgment  of  the  Boyle  circuit 
court  in  favor  of  the  appellee  against  the 
appellant 

In  his  petition  to  recover  damages  for  per- 
sonal injuries  sustained,  the  appellee  aver- 
red that:  "He  was  driving  along  Lexington 
street  a  pnbllc  thoroughfare  in  the  city  of 
Danville,  in  a  buggy  drawn  by  a  horse,  when 


the  defendant  the  board  of  council  of  the 
city  of  Danville,  by  its  gross  carelessness  and 
negligence  in  having  at  said  time  and  place 
in  operation,  under  the  conditions  then  and 
there  existing  and  without  safeguards  or 
warning,  a  large  roller  and  steam  engine, 
and  by  its  gross  carelessness  and  negligence 
in  the  handling,  management  and  opera- 
tion of  said  engine  and  roller  at  said  time 
and  place,  and  by  Its  gross  carelessness  and 
negligence  in  causing  and  permitting  said 
engine  to  suddenly  emit  large  quantities  of 
steam,  and  throw  and  cause  same  to  be  emit- 
ted and  thrown  towards  the  horse  plaintiff 
was  driving,  as  this  plaintiff  was  in  the 
act  of  passing  along  said  street  and  by  said 
engine  and  roller,  caused  the  horse  driven 
by  blm  to  be  and  become  frightened  and  un- 
manageable, and  to  rear  and  plunge  and  kick, 
and  to  kick  the  plaintiff,  and  to  break,  frac- 
ture, and  sprain  bis  ankle  and  foot" 

The  evidence  on  behalf  of  the  plaintiff 
conduced  to  show  that,  Just  as  the  horse  ap- 
pellee was  driving  came  opposite  the  steam 
roller  that  was  being  used  by  agents  or  em- 
ployes of  the  olty  in  the  repair  of  its  streets, 
the  employes  In  charge  of  it  suddenly,  and 
without  giving  notice  or  warning  of  their  in- 
tention so  to  do,  negligently  or  carelessly 
caused  or  permitted  the  engine  to  let  off 
steam  with  a  hissing  noise,  which  struck  the 
ground  under  and  about  the  horse's  feet ;  or, 
as  said  by  counsel  for  appellee,  "his  injuries 
were  due  to  and  caused  by  the  negligent  act 
of  the  appellant's  employes  in  throwing  this 
steam  under  and  about  this  horse,  which  was 
going  gently  by  the  roller,  and  would  not 
have  been  frightened,  except  for  this  neg- 
ligent act." 

Conceding  that  the  evidence  introduced  on 
behalf  of  appellee  sustained  the  charge  of 
negligence  averred,  we  are  nevertheless  of 
the  opinion  that  the  appellee  was  not  entitled 
to  recover,  and  the  court  should  have  grant- 
ed the  request  of  the  appellant  to  Instruct 
the  Jury  to  return  a  verdict  in  its  favor.  We 
have  held  in  a  number  of  cases  that  a  city, 
in  the  absence  of  a  statute  authorizing  suit 
is  not  liable  in  damages  for  the  negligence 
or  torts  of  its  employes  or  agents  while  they 
are  engaged  for  it  in  the  performance  of  a 
governmental  or  public  duty.  Schwalk's 
Adm'r  V.  City  of  Louisville,  135  Ky.  570,  122 
S.  W.  860,  25  L.  R.  A.  (N.  S.)  88;  Kippes 
V.  City  of  Louisville,  140  Ky.  423,.  131  S.  W. 
184 ;  Board  of  Park  Commissioners  v.  Prlnz, 
127  Ky.  470,  105  S.  W.  948,  32  Ky.  Law 
Rep.  359;  Twyman  v.  Board  of  Coundlmen 
of  the  City  of  Frankfort  117  Ky.  518,  78 
S.  W.  446,  64  L.  R.  A.  572,  25  Ky.  Law 
Rep.  1620;  City  of  Louisville  v.  Carter,  142 
Ky.  443,  134  S.  W.  468;  Hershberg  v.  aty 
of  Barbourville,  142  Ky.  60,  133  S.  W.  985. 

The  principle  announced  in  these  cases  is 
sustained  by  practically  all  the  authorities, 
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and  has  been  so  fully  considered  In  the  cas- 
es cited,  that  it  seems  unnecessary  that  we 
should  restate  the  reasons  upon  which  the 
doctrine  rests.  In  some  of  the  cases  it  has 
been  difficult  to  draw  the  distinction  between 
services  performed  for  the  city  in  its  gov- 
ernmental or  public  capacity  and  services 
performed  for  it  In  its  private  or  corporate 
capacity.  But  we  are  not  met  with  any  dif- 
ficulty of  that  sort  In  this  case,  because  In 
the  improvement  and  construction  of  Its 
streets  the  city  was  acting  In  its  government- 
al capacity  and  performing  a  duty  not  only 
authorized,  but  Imposed,  by  law. 

Wherefore  the  judgment  Is  reversed,  with 
directions  to  dismiss  the  petition. 


PELPHREY  et  al.  r.  WILLIAMS  et  al. 

(Court  of  Appeals  of  Kentucky.    March  1, 
1911.) 

Deeds  (§  127*)— Conbtbtjction— Estates  Cbe- 

ATED— Estates  Tail. 

Where  a  grantor,  in  a  conveyance  of  lands 
to  his  daughter,  used  the  expressions  to  the  "sole 
use  and  benefit  of  her  and  her  heirs,"  and  for  the 
"sole  use  of  my  daughter  and  the  heirs  of  her 
body,"  and  there  was  nothing  showing  that  the 
words  were  not  oaed  in  their  technical  sense, 
they  must  be  taken  as  words  of  limitation  creat- 
ing an  estate  tail,  which  under  the  statute  is 
converted  into  a  fee  simple. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  II  358,  860;  Dec.  Dig.  |  127.*] 

Appeal  from  Circuit  Court,  Johnson  County. 

Action  by  John  Pelpbrey  and  others 
against  0.  W.  Williams  and  another.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Vaughan,  Howes  &  Howes,  for  appellants. 
Flnley  E.  Fogg  and  0.  B.  Wheeler,  for  ap- 
pellees. 

CLAY,  O.  On  May  20,  1808,  B.  B.  Wil- 
liams conveyed  to  his  daughter,  Amanda  J. 
Williams,  a  certain  tract  of  land  in  Johnson 
county,  Ky.  On  April  18,  1872,  Amanda  J. 
Williams  conveyed  the  said  land  to  N.  H. 
Williams,  who,  on  April  18,  1886,  conveyed 
the  same  to  appellee  C.  W.  Williams.  Ap- 
pellants, John  Pelphrey  and  others,  as  heirs 
of  Amanda  J.  Pelpbrey  (n6e  Williams), 
brought  this  action  against  C.  W.  Williams 
and  N.  H.  VNIlliams  to  recover  the  land  In 
controversy.  They  charged  In  their  petition 
that  B.  B.  Williams,  by  his  deed  of  May  20, 
1866,  conveyed  to  his  daughter,  Amanda  J. 
Williams,  only  a  life  estate  in  the  lands, 
with  remainder  to  her  children,  and  that,  as 
she  died  in  the  year  1895,  they  became  en- 
titled to  the  land.  A  demurrer  was  sustain- 
ed to  the  petition,  and  the  petition  dismiss- 
ed. From  the  Judgment  John  Pelphrey  and 
others  appeaL 

The  whole  case  turns  upon  the  proper  con- 
struction of  the  deed  of  May  20,  1866,  from 
B.  B.  Williams  to  his  daughter,  Amanda  J. 


Williams.  Omitting  the  description  of  the 
land  conveyed,  that  deed  is  as  follovrs: 
"Johnson  County,  Ky.,  May  20th,  1866.  This 
indenture  made  and  entered  into  between 
Bobert  B.  Williams  of  the  first  part  and 
Manda  J.  of  the  second  part,  witnesseth: 
That  the  said  Bobert  B.  Williams  hath  girea 
for  the  love  and  affection  that  I  have  for 
my  daughter,  Manda  J.,  given  and  granted 
and  by  these  presents  doth  give  and  grant 
unto  the  said  Manda  Jane  one  of  my  dangh- 
ters  a  certain  tract  or  parcel  of  land  her  por- 
tion of  the  said  lands,  that  I,  B.  B.  Wil- 
liams, now  holds  for  his  part  being  my  sec- 
ond daughter  till  all  the  lawful  heirs  ^et 
their  portion  in  equal  right  of  their  portion 
of  land  then  If  any  over  to  have  equal  part, 
but  this  land  now  deeded  to  her  and  her 
heirs  for  her  portion  and  she  to  have  no 
claim  whatever  on  my  possessions  of  land 
till  all  my  legal  heirs  besides  her  gets  their 
equal  portion,  then  If  any  over  equal  right 
as  and  have  now  his  deed  given  In  considera- 
tion of  her  part  to  have  and  hold  for  her 
and  her  heirs  forever  to  the  sole  use  and 
benefit  of  her  and  her  heirs  forever  for  unto 
the  said  Robert  B.  Williams  doth  grant  and 
for  the  love  and  affection  that  I  have  for  my 
second  daughter,  Manda  J.  doth  forever  give 
and  bequeath  a  certain  tract  or  parcel  of 
land  and  being  for  the  sum  of  five  hundred 
dollars  to  him  In  hand  paid  *  *  *  to 
have  and  to  hold  the  certain  tract  of  land 
herein-  described,  containing  two  hundred 
acres  be  the  same  more  or  less  with  all  and 
singular  the  appurtenances  belonging,  to 
wit,  the  sole  use  and  benefit  of  said  land  aud 
tenement  to  my  daughter  Manda  Jane  and 
the  heirs  of  her  body,  but  never  shall  stand 
responsible  for  her  debts  In  no  wise,  in  no 
contracts  she  may  hereafter  make,  but  it 
and  Its  tenements  to  the  use  and  benefit  of 
the  said  Manda  Jane  and  the  heirs  of  her 
Iwdy  forever  whereunto  the  said  B.  B.  Wil- 
liams relinquishes  all  his  right,  title  and 
claim  to  the  said  land,  tenements  and  claims 
to  the  same  land  and  tenements  and  for  that 
purpose  the  day  and  date  above  written, 
signed,  sealed  and  delivered  in  the  presence 
of  these  witnesses  this  20th  day  of  May, 
18C6." 

For  appellants  it  is  insisted  that  the  gran- 
tor used  the  expression  "heirs"  in  the  sense 
of  "children,"  and  that  a  reading  of  tUe 
whole  deed  shows  that  he  intended  to  con- 
vey the  land  to  bis  daughter  for  life,  with 
remainder  to  her  children.  It  is  evident 
from  the  first  part  of  the  deed  that  the 
grantor  meant  that  the  grantee  should  hare 
no  Interest  in  the  grantor's  estate  beyond  tbe 
tract  of  land  therein  conveyed,  until  bis  oth- 
er heirs  bad  received  portions  of  equal  val- 
ue; but,  if  there  should  be  any  estate  left 
over  after  the  others  were  made  equal,  she 
should  share  equally  with  them  In  such  re- 
mainder.   When  the  grantor  comes  to  speak 
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of  the  land  actually  conveyed,. the  babendum 
clause  Is  to  the  "sole  use  and  beneflt  of  ber 
and  ber  belra  forever."  Subsequently  be 
uses  tbe  expression  "tbe  sole  use  and  benefit 
of  said  land  and  tenement  to  my  daughter 
Manda  Jane  and  tbe  beirs  of  ber  body." 
Again  be  repeats  tbe  expression  In  tbe  fol- 
lowing form :  "To  tbe  use  and  beneflt  of  tbe 
said  Manda  Jane  and  tbe  belrs  of  her  body 
forever." 

It  lb  tbe  settled  rule  establisbed  by  in- 
numerable adjudications  of  tbls  court,  and 
recognized  and  acted  upon  in  several  very 
recent  cases,  that  the  words  "beirs  of  tbe 
body,"  "heirs  lawfully  begotten  of  tbe  body," 
and  other  similar  expressions,  are  appropri- 
ate words  of  limitation,  and  must  be  con- 
strued as  creating  an  estate  tall,  which,  by 
our  statutes,  Is  converted  into  a  fee  simple, 
unless  there  be  something  else  In  tbe  deed 
or  will  from  which  a  reasonable  inference 
can  be  drawn  that  tbe  words  were  used  In 
a  sense  difTerent  from  their  l^al  and  tech- 
nical signification.  Watklns  v.  Pfelffer,  92 
S.  W.  502.  29  Ky.  Law  Rep.  97;  Prultt  v. 
Holland.  92  Ky.  641,  18  S.  W.  852,  13  Ky. 
T.aw  Rep.  SG7;  Johnson  v.  Johnson,  2  Mete. 
333. 

The  case  at  bar  comes  squarely  within  tbe 
mie  al)ove  laid  down;  there  being  nothing 
In  the  deed  to  Indicate  an  intention  on  the 
part  of  tbe  grantor  to  create  an  estate  for 
life. 

Judgment  affirmed. 


BOWEN  V.  WALTON. 
(Court  of  Appeals  of  Kentucky.     Feb.  28, 1911.) 

1.  COBPOBATIONS     (5     121*)  —  STOCK  —  SaLE — 

Fraud— Evidence. 

In  an  action  to  recover  the  sum  paid  for  al- 
leged worthless  corporate  stoclc,  for  fraud  in  in- 
ducing plaintiff  to  purchase,  evidence  held  in- 
sufficient to  show  that  defendant  made  false 
representations  that  tbe  stock  was  paying  a 
dividend. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  EHg.  S  5(H ;   Dec.  Dig.  $  121.*] 

2.  COBPOBATIONS     (§     121*)  —  STOCK  —  SALK  — 

Fraud  — Reliance  on  Repbesentations — 

Evidence. 

In  an  action  to  recover  tbe  sum  paid  for  al- 
leged worthless  corporate  stock,  for  fraud  in  in- 
ducing plaintiff  to  purchase,  evidence  held  to 
bbow  that  plaintiff  acted  on  bis  own  judgment 
in  making  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  5(M ;   Dec.  Dig.  i  121.*] 

3.  Corporations    ({    121*)  — Stock  — Sale  — 
Fraud— Evidence  as  to  Value. 

In  an  action  to  recover  tbe  sum  paid  for  al- 
leged worthless  corporate  stock,  for  fraud  in  in- 
ducing plaintiff  to  purchase,  evidence  held  to 
show  that  the  stock  bad  a  substantial  value. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  $  504;   Dec.  Dig.  $  121.»J 

Appeal  from  Circuit  Court,  Taylor  County. 

Action  by  George  A.  Bowen  against  Dan  C. 
Walton.  Judgment  for  defendant,  and  plain- 
tlif  appeals.    Afllrmed. 


H.  N.  Beauchamp  and  B.  A.  Rice,  for  ap- 
pellant. C.  W.  Wright  and  J.  T.  Moss,  for 
appellee. 

CLAY,  C.  Appellant,  George  A.  Bowen,  be- 
ing heavily  in  debt,  conveyed  a  certain  farm  ' 
which  be  owned  to  bis  brothers,  J.  R.  and 
J.  L.  Bo^en,  for  the  purpose  of  protecting 
himself  and  saving  his  brothers  from  liabil- 
ity on  certain  of  bis  debts.  The  agreement 
between  appellant  and  his  brothers  was  that 
they  were  to  pay  appellant's  debts  and  turn 
over  the  balance.  If  anything,  to  him.  Ap- 
Itellant  and  his  brothers,  through  a  real  es- 
tate agent,  began  negotiatlona  with  appellee 
for  the' purpose  of  selling  the  latter  the  farm 
referred  to.  These  negotiations  were  begun 
In  November,  1906.  Tbe  sale  was  finally 
consummated  In  January,  1909.  Appellee 
agreed  to  pay  $7,000  for  the  farm  only  on 
the  condition  that  58  shares  of  tbe  Camp- 
bellsville  Electric  Light  Company  stock,  of 
the  par  value  of  |50  per  share,  should  be 
taken  by  appellant  at  ^,190  cash,  or  10  per 
cent,  above  Its  par  value.  Appellant  agreed 
to  tbls  arrangement,  but  his  brothers  declin- 
ed to  make  tbe  deed,  on  tbe  ground  that  tbe 
cash  realized  from  tbe  sale  was  not  sufficient 
to  pay  appellant's  debts.  Upon  tbe  insist- 
ence of  appellant  they  finally  agreed  to  car- 
ry out  tbe  trade,  provided  appellee  would 
loan  appellant,  upon  the  electric  light  stock, 
tbe  sum  of  |2,175.  Appellee  consented  to 
this  arrangement,  and  tbe  trade  was  con- 
summated. Some  months  later,  appellant 
brought  this  action  against  appellee  to  re- 
cover the  sum  of  $3,190,  with  interest,  and 
charged  in  his  petition  that  tbe  Electric 
Light  Company  stock  was  worthless,  and 
that  he  was  Induced  to  purchase  the  same 
by  reason  of  tbe  fraudulent  representations 
of  appellee  to  tbe  effect  that  the  stock  was 
"gilt-edge,"  was  paying  a  good  dividend,  and 
was  worth  more  than  Its  par  value,  would 
sell  for  a  premium  of  more  than  10  cents  on 
the  dollar,  and  that  be,  relying  upon  such 
representations,  purchased  the  stock  in  ques- 
tion. Subsequently  he  amended  his  petition, 
and  charged  that  appellee  was  a  director  in 
the  Electric  Light  Company,  and  was  famil- 
iar with  tbe  business  of  said  company,  and 
knew  that  the  representations  which  be  made 
to  appellant  were  false  and  untrue.  Appel- 
lee denied  that  he  made  any  fraudulent  rep- 
resentations, and  then  set  forth  all  tbe  facts 
with  reference  to  tbe  transaction.  Tbe  chan- 
cellor denied  appellant  the  relief  prayed  for, 
and  be  appeals. 

According  to  tbe  evidence  of  appellant,  he 
had  a  conversation  with  appellee  on  January 
1st.  In  that  conversation  tbe  electric  light 
stock  was  discussed,  and  he  claims  that  ap- 
pellee made  tbe  following  representations  in 
regard  to  tbe  stock:  "lie  talked  to  me  at  my 
house  about  the  electric  light  stock,  and  he 
claimed  It  to  be  tbe  best  thing  in  Campbells- 
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vUIe,  and  was  the  only  thing  be  would  be 
willing  to  pay  above  par  for,  and  would 
rather  have  the  stock  than  to  have  the  In- 
come on  the  farm  if  his  health  wonid  per- 
mit, but  his  health  was  such  that  he  had  to 
'  have  outdoor  exercise."  In  answer  to  the 
question,  "Was  anything  said  in  that  couTer- 
satlon  by  Mr.  Walton  about  the  stock  paying 
a  dividend?"  appellant  replied:  "There  was 
something  said  about  the  dividend,  but  don't 
remember  what  it  was."  Later  on  in  the 
testimony  appellant  claimed  that  Walton  told 
him  the  electric  light  stock  was  a  dividend 
paying  stock,  and  that  he  traded  for  it  on 
the  faith  of  appellee's  words.  Appellant  ad- 
mits that  appellee  declined  to  purchase  the 
farm  unless  appellant  would  take  in  the  elec- 
tric light  stock  as  a  payment  of  $3,190  cash. 
He  also  admits  that  he  was  in  Camphells- 
vlUe  nearly  every  day  from  January  1st  np 
until  the  time  the  sale  was  consummated  on 
January  11th.  The  only  evidence  which  ap- 
pellant introduced  as  to  the  worthlessness  of 
the  stock  is  the  fact  that  he  offered  it  at 
public  sale,  accompanied  by  the  announce- 
ment that  appellee  had  a  lien  on  the  stock  to 
the  extent  of  $2,175,  and  no  one  present 
would  make  a  bid. 

Appellee  testified  that  he  refused  to  buy 
the  farm  unless  appellant  would  take  in  the 
58  shares  of  electric  light  stock  at  $1.10  on 
the  dollar.  Upon  being  asked  what  dividend 
the  stock  paid,  he  remarked  that  the  stock 
did  not  pay  any  dividend  in  money;  that 
the  company  was  indebted,  and  that  the 
profit  went  to  reduce  the  debt.  He  also  said 
that  the  stock  was  good  if  the  company  was 
properly  managed,  but  he  did  not  like  the 
management.  He  referred  James  Bowen,  to 
whom  these  remarks  were  addressed,  and 
who  was  assisting  in  conducting  the  negotia- 
tions for  appellant,  to  Dr.  J.  L.  Atkinson, 
president,  and  B.  S.  Etokart,  the  business 
manager  of  the  Electric  Light  Company.  Ap- 
pellant was  present  during  this  conversation 
and  heard  what  was  said.  Appellee  denied 
that  he  represented  the  stock  as  a  good,  divi- 
dend-paying stock.  Other  witnesses  testi- 
fied that  the  stock  had  sold  at  from  103  to 
106,  two  sales  being  made  at  these  quota- 
tions. During  the  year  prior  to  the  time  the 
trade  was  made,  the  stock  had  earned  from 
9  to  10  per  cent  but  no  dividend  was  paid. 
The  capital  stock  of  the  company  amounted 
to  $10,000;  its  indebtedness  amounted  to  about 
the  same  sum;  but  the  plant  was  worth 
around  $25,000.  One  witness  also  testified 
that  appellant  came  to  him  and  told  him  that 
he  had  found  out  that  the  stock  was  all 
right,  and  asked  him  to  see  his  brothers  and 
induce  them  to  make  the  sale. 

Even  if  appellant's  account  of  the  con- 
versation he  had  with  appellee  is  correct,  It 
shows  that  appellee  simply  entertained  a 
good  opinion  of  the  stock  in  question.  When 
we  consider  the  fact  that  appellant  first  stat- 


ed that  he  did  not  remember  what  appellee 
said  about  the  dividends  on  the  stock,  but 
subsequently  stated  that  he  represented  that 
it  was  a  good,  'dividend-paying  stock,  in  con- 
nection with  appellee's  statement  that  the 
stock  as  a  matter  of  fact  was  not  paying  a 
dividend,  but  that  the  earnings  were  being 
devoted  to  the  payment  of  the  company's  in- 
debtedness, we  are  inclined  to  the  opinion 
that  appellee  made  no  false  representationa 
to  the  effect  that  the  stock  was  paying  a 
dividend.  Moreover,  appellant  and  appellee 
were  two  farmers  and  were  dealing  at  arm's 
length.  There  was  nothing  in  the  relations 
which  they  sustained  to  each  other  which 
required  appellee  to  go  into  details  as  to  the 
amount  and  character  of  business  done  bf 
the  Electric  Light  Company  and  as  to  the 
value  of  its  stock.  Nor  did  he  in  any  way 
prevent  appellant  from  making  an  investi- 
gation in  his  own  behalf.  When  we  consider 
the  fact  that  there  is  testimony  tending  to 
show  that  appellant  stated  to  one  witness 
that  he  had  found  out  that  the  stock  was  all 
right  and  asked  witness  to  see  his  brothers 
and  induce  them  to  make  the  sale,  we  con- 
clude that  he  was  acting  upon  his  ova 
Judgment  In  closing  the  transa'ctlon.  Fur- 
thermore, there  Is  no  proof  that  the  stock 
was,  or  Is,  worthless.  The  fact  that  no  one 
bid  upon  it  at  the  time  it  was  offered  for 
sale,  is  only  evidence  of  the  fact  that  no  one 
present  was  willing  to  bid  more  than  75 
cente  on  the  dollar  for  the  stodc  Tba.t  It 
was  reasonably  worth  that  amount  Is  shown 
by  the  fact  that  appellee  loaned  that  sum 
upon  the  stock  as  collateral  security.  More- 
over, if  the  plant  was  worth  $25,000,  as  the 
evidence  tends  to  show,  and  was  only  in 
debt  to  the  extent  of  $10,000,  and  If  the  cap- 
ital stock  was  only  $10,000,  and  the  corpo- 
ration was  earning  more  than  sufficient  to 
pay  the  Interest  on  the  debt,  these  circum- 
stances would  tend  to  show  that  the  stock 
had  a  substantial  value. 

Upon  the  whole  case,  we  conclude  that  ap- 
pellant failed  to  show  either  that  appellee 
was  guilty  of  any  fraud,  or  that  the  stock 
was  practically  worthless. 

Judgment  afllrmed. 


MATSVILLE  TELEPHONE  CO.  t.  FIRST 
NAT.  BANK  OF  MATSVILLE.  SAME  r. 
MATTHEWS.    SAME  v.  MITCHELL  et  aL 

(Court  of  Appeals  of  Kentucky.    March  3, 1911.) 

1.  Appeal  and  Ebbob  (t  £89*)— Bbview— 
Matters  Not  Presentkd  at  Tbial. 

A  judgment  will  not  be  reversed  for  a  mat- 
ter not  presented  to  nor  passed  on  by  the  trial 
court. 

[Ed.  Note.— For  other  cases,  see  AppMl  and 
Error,  Cent.  Dig.  {  1018 ;   Dec.  Dig.  {  169.*] 

2.  Contracts  (§  221*)— Conbtructios-Oon- 

DITIONS. 

Where  an  intending  purchaser  of  the  assets 
and  business  of  a  telephone  comjuiDy  bj  means 
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of  a  new  corporation  agreed  to  furnish  $21,000 
to  pay  the  debts  of  the  old  company,  and  to 
give  to  the  owners  of  the  stock  of  the  old  com- 
pany 926,000  of  stocks  and  bonds  of  the  new 
company,  after  the  old  company's  debts  were 
paid,  the  new  company  had  no  right  to  demand 
stocks  and  bonds  representing  $^,000  until  it 
had  paid  the  debts  of  the  old  company. 

[Ed.    Note.— For   other  cases,    see  Contracts, 
Cent.  Dig.  {  1015%;    Dec.  Dig.  {  221.*] 

3.  Pbincipai,  and  Surety  (|  184*)— Rembdiks 
OF  SuBEir  Against  Pbincipal— Payment 
OF  Debt  by  New  Note— Indburity. 

A  telephone  company  borrowed  money  from 
a  bank  on  a  note  on  which  its  principal  ofiScers 
were  sureties.  On  maturity  of  the  note,  the 
sureties  executed  a  new  note  as  makers  in  pay- 
ment of  the  old  one,  in  which  the  corporation 
did  not  Join.  Held,  that  the  sureties  could  sue 
the  corporation  on  the  old  note  prior  to  the  ma- 
turity of  the  new  one,  though  the  old  note  was 
deposited  as  collateral  to  the  new,  under  the 
rule  that  a  surety  who  has  executed  his  indi- 
vidual note  for  the  debt  thereby  satisfies  the 
same  so  far  as  the  principal  is  concerned,  and 
may  sue  the  principal  as  for  money  paid. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {  646;  Dec.  Dig.  i  1§4.*] 

4.  Pbinoifai,  and  Surety  (S  133*)— Rekedixs 
OF  Cbediiob— Payment  of  Debt  by  Sube- 
TiEs— Execution  of  New  Note. 

Where  sureties  on  the  note  of  a  corpora- 
tion to  a  bank  on  maturity  thereof  executed  a 
new  note,  in  which  the  corporation  did  not 
join,  and  pledged  the  old  note  as  collateral  se- 
caritjr,  the  bank  had  no  right  of  action  against 
the  coiiwration  until  the  maturity  of  the  new 
note  and  its  only  right  then  accruing  against 
the  corporation  was  on  the  cause  of  action  of 
the  sureties  for  contribution. 

[EJd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |  382 ;   Dec  Dig.  {  13S.»] 
3.  Pasties   (8   84»)  —  Defects  of  Pabtiks— 

NONJOINDEB— WaIVEB. 

While  the  pledgee  of  a  note  should  have 
been  made  a  party  to  an  action  by  sureties  for 
contribution  for  having  paid  the  note,  a  failure 
to  join  such  pledgee  as  a  party  was  waived  by 
failore  to  object  to  such  nonjoinder. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  {  134;  Dec.  Dig.  |  84.*] 

ft.  PBINCIFAL  and  SlTBKTY  ({  185*)— REMEDIES 
OF  SUBETY- REIMBUBSEMEKT  OF  SUBBTY— 
INTEBEST. 

Where  sureties  on  a  corporation's  note  bor- 
rowed money  to  pay  its  debt  from  a  bank,  the 
sureties  were  entitled  to  reimbursement  for  in- 
terest paid  on  the  debt. 

[E3d.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  f  536;  Dec.  Dig.  {  183.*] 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  140  Ky.  61,  130 
S.  W.  820. 

E.  J.  Marshall  and  Bruce  &  Bullitt,  for  ap- 
pellant Worthlngton  &  Cochran  and  D.  L. 
Pendleton,  tor  appellees. 

HOBSON,  O.  J.  In  the  petition  for  rehear- 
ing several  matters  are  Insisted  on  which  are 
not  noticed  In  the  opinion.  See  Maysville  Tele- 
phone Co.  T.  First  National  Bank,  140  Ky. 
51,  lao  S.  W.  820. 

1.  It  is  insisted  that,  if  the  telephone  com- 
pany pays  the  debts  amounting  to  $21,000,  ap- 
pellees should  be  required  to  deliver  to  It 
the  121,000  of  stocks  and  bonds  which  they 


were  to  deliver  to  Barber  when  he  furnished 
$21,000  for  the  payment  of  the  debts.  This 
matter  was  not  presented  to  the  circuit  court 
in  any  pleading  or  otherwise  so  far  as  the 
record  shows.  It  was  not  suggested  to  us 
on  the  original  hearing,  and  we  do  not  think 
the  judgment  of  the  circuit  court  should  be 
reversed  at  the  cost  of  appellees  for  a  mat- 
ter not  presented  to  It,  or  passed  on  by  it 
The  matter  will  not  be  concluded  by  the 
judgment  in  these  actions,  and  may  there- 
after be  presented  to  the  circuit  court  by 
an  appropriate  proceeding.  The  sum  of  the 
agreement  between  Barber  and  Matthews 
was  that  the  new  company  should  take 
over  the  property  free  of  debt,  that  Barber 
would  furnish  $21,000  for  the  payment  of 
the  debts,  and  that  Matthews,  etc.,  should 
get  for  their  property  $29,000  of  stocks  and 
bonds  of  the  new  company  after  the  debts 
were  paid.  The  telephone  company  has  no 
right  to  demand  the  $21,000  of  stocks  and 
bonds  until  it  pays  the  debts.  When  It  fur- 
nishes the  $21,000,  Its  right  of  action  to  de- 
mand the  stocks  and  bonds  will  accrue.  So 
far  as  we  see  from  the  record  before  us,  Mat- 
thews, etc.,  should  not  retain  the  $21,000  of 
stocks  and  bonds  after  the  debts  are  paid, 
but  should  turn  them  over  to  the  telephone 
company  upon  its  paying  the  debts;  for 
in  this  way  they  will  get  what  they  bar- 
gained for,  and  the  new  company  yvlU  get 
what  It  bargained  for ;  but  this  question  is 
not  finally  determined  now,  as  we  do  not 
know  what  facts  may  be  pleaded  or  shown 
when  the  matter  is  properly  presented.  We 
only  determine  the  matter  on  the  facts  now 
shown,  that  there  may  be  no  further  contro- 
versy about  the  matter  on  these  facts. 

2.  It  Is  Insisted  that  the  court  erred  in 
giving  Judgment  on  three  claims,  set  up 
against  the  telephone  company.  The  State 
National  Bank  of  MaysvUle  held  a  note  for 
$5,000  on  the  telephone  company  on  which 
Matthews  and  bis  associates  were  sureties. 
On  January  10,  1908,  the  sureties  executed  a 
new  note  to  the  bank  which  the  bank  ac- 
cepted; the  telephone  company  not  being  a 
party  to  the  new  note.  The  debt  and  inter- 
est then  amounted  to  $5,278.75,  and  for  this 
they  asked  judgment,  although  they  had  not 
paid  the  note  which  they  executed  to  the 
bank,  but  had  only  paid  the  interest  on  It. 
The  note  which  the  suretlel  executed  to  the 
bank  was  due  in  90  days,  and,  when  the 
bank  accepted  this  .note,  it  lost  its  cause  of 
action  upon  the  old  note,  and  bad  no  cause 
of  action  against  any  one  until  the  new  note 
matured.  It  has  been  held  that  the  sure- 
ty who  executed  his  individual  note  for  the 
debt  in  this  way  may  maintain  an  action 
against  his  principal  as  for  money  paid. 
Robertson  v.  Maxcey,  6  Dana,  106 ;  Smith  v. 
Young,  11  Bush,  395.  But  it  is  insisted  that 
the  rule  does  not  apply  here  for  the  reason 
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tbat  Matthews,  etc.,  when  tbey  gave  the 
new  note  to  the  bank,  attached  to  it  the  old 
note  as  collateral  security;  but  tills  Is  not 
material.  The  new  note  operated  as  a  pay- 
ment of  the  debt.  Matthews,  etc.,  then  had  a 
cause  of  action  against  the  Telephone  Com- 
pany for  the  money  they  had  paid,  and  tills 
cause  of  action  was  all  that  was  assigned  to 
the  bank  as  collateral  security  for  their  note. 
The  bank  had  no  right  of  action  of  any  kind 
antil  the  maturity  of  the  new  note,  and  its 
only  right  then  against  the  telephone  com- 
pany was  upon  the  cause  of  action  of  the 
sureties  for  contribution.  It  is  true  that  the 
State  National  Bank  should  have  been  made 
a  party  to  the  litigation  in  the  circuit  court 
But  that  It  was  not  made  a  party  was  sim- 
ply a  defect  of  parties  which  was  waived  by 
the  telephone  company  when  it  did  not  make 
the  objection.  Vanbuskirk  t.  Levy,  3  Mete. 
183;  30  Cyc.  51.  If  Matthews,  etc.,  are  in- 
solvent or  any  equitable  reason  exists  for 
apprehending  loss  by  the  telephone  company, 
if  the  money  Is  paid  to  them,  it  may  yet  by 
proper  action  obtain  an  order  directing  the 
money  to  be  paid  to  the  bank  to  the  extent 
of  its  debt. 

I  After  January  1,  1906,  Matthews  and  his 
associates  managed  the  telephone  company 
until  July  1,  1906,  for  Barber,  imder  an 
agreement  tbat  the  new  company  should  be 
entitled  to  the  earnings  from  January  1st 
to  July  Ist,  at  which  time  Barber  had  per- 
fected his  arrangements  and  by  his  agents 
took  charge.  Matthews  and  his  associates 
then  settled  with  Barber's  agent  and  paid 
him  the  balance  found  In  their  hands,  charg- 
ing them  with  the  earnings  since  January 
1st,  and  crediting  them  with  the  operating 
expenses.  They  had  in  the  meantime  used 
a  part  of  the  money  they  had  received  in 
paying  the  debts  of  the  company  in  exist- 
ence at  the  time  of  Barber's  purchase,  but 
no  part  of  the  money  paid  on  these  debts 
was  credited  to  them.  The  debts  of  the 
company  which  were  created  before,  but 
were  paid  by  them  after  January  1st, 
amounted  to  $1,974.87,  and  for  this  they 
were  given  judgment  against  the  telephone 
company.  It  is  clear  from  the  record  that 
Matthews,  etc.,  turned  over  all  the  net  earn- 
ings of  the  company  after  January  1st  upon 
the  idea  that  Barber  would  pay  them  the 
$21,000,  and  wl^  this  they  would  pay  the 
debts.  Barber  had  not  complied  with  his 
agreement  on  July  1st,  and  so  they  were 
going  along  expecting  him  to  comply  with  it. 
The  debts  of  the  company  were  just  claims, 
and,  having  been  paid  by  them,  they  should 
be  reimbursed. 

Among  other  notes  due  by  the  telephone 
company  was  one  to  the  bank  of  Maysvllle 
on  which  there  was  $530.80  of  Interest  due. 
Walter  Matthews  borrowed  this  sum  from 
the  E^rst  National  Bank  and  paid  It  It  is 
said  the  telephone  company  did  not  request 


the  payment  of  this  interest,  but  this  was  In- 
terest on  Its  debt,  paid  to  obtain  time  from 
the  bank,  and  the  sureties  should  be  reim- 
bursed. 

The  opinion  is  extended  as  aliove  indicat- 
ed.   The  petition  for  rehearing  la  ovraruled. 


SACKETT  V.  MAGOABD. 

(Conrt  of  Appeals  of  Kentncky.    ICardi  L 
1911.) 

1.  CoNTBACTB  (S  164*)  — CoKSTBTJonoK— Sep- 
arate INSTBUICERTS. 

Where  a  contract  is  contained  in  two  dis- 
tinct papers,  they  will  be  read  together  in  con- 
struing the  contract 

[Ed.  Note. — For  other  cases,  see  CSontracti, 
Cent  Dig.  H  746-748;    Dec.  Dig.  |  164.*] 

2.  EVIDEWCE  (i  397*)^PAROi^^3oNTHAnicn»G 
OB  Explaining  Wbitino. 

Where  contracts  are  certain  in  their  mean- 
ing, they  cannot  be  contradicted  or  explained 
by  parol  testimony  in  the  absence  of  fraud  or 
mistake. 

[Ed.  Note.— For  other  cases,  see  ETridenav 
Cent  Dig.  |§  1736-1766 ;    Dec  Dig.  {  397.*] 

Appeal  from  Circuit  Court,  Leslie  Connty. 

Action  by  F.  M.  Sackett  against  James  L. 
Maggard.  From  a  judgment  dismlssm; 
piaintiCTs  petition,  he  appeals.    Reversed. 

Cleon  K.  Calvert,  for  appellant.  Greene, 
yan  Winkle  &  Schoolfleld  and  li.  D.  Lewis, 
for  appellee. 

MILLER,  J.  The  appellant  Sackett 
brought  this  suit  to  recover  from  the  appellee 
Maggard  $481.50,  the  value  of  332  trees  wblcb 
appellant  charges  Maggard  had  cut  from  his 
land,  and  for  $1,000  punitive  and  exemplary 
damages  for  the  maliciousness  of  the  action 
of  Maggard  In  connection  with  the  alleged 
cutting.  Martha  Maggard,  the  wife  of  James 
L.  Maggard,  owned  a  tract  of  land  situated 
upon  the  Big  Branch  of  Rockhouse  creek  of 
the  Middle  Forl£  of  Kentncky  river.  On  Oc- 
tober 12.  1905,  Maggard  and  wife  made  the 
following  contract  with  G.  W.  Sproul,  to  wit: 
"This  agreement,  mutually  made  and  entered 
into,  on  this  the  12th  day  of  October.  1905, 
by  and  between  Martha  Maggard  and  James 
L.  Maggard,  of  Leslie  county,  Kentucky,  as 
of  the  first  part,  and  Q.  W.  Sprool,  of  Whit- 
ley county,  Kentucky,  as  of  the  second  part: 
Witnesseth,  that  for  and  in  consideration  of 
the  sum  of  $5.00  on  this  day  in  hand  paid  to 
the  party  of  the  first  part  by  the  party  of 
the  second  part  the  receipt  whereof  is  here- 
by acknowledged,  that  said  party  of  the  first 
part  offers  to  sell  and  agrees  to  hereafter 
convey  to  said  party  of  the  second  part  or 
his  assigns,  in  consideration  of  the  sum  of 
$10.00  per  acre,  by  a  deed  containing  a  cotb- 
nant  of  general  warranty  of  the  title  thereto, 
a  tract  of  land  in  Leslie  county,  Kentncky, 
on  Big  Branch  of  Rockhouse  creek  of  Middle 
Fork  and  abutted:  On  the  north  by  the 
lands  of  James  L.  Maggard;    on  the  soath 
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by  the  lasds  of  James  L.  Maggard;  on  tbe 
east  by  tbe  lands  of  James  L.  Maggard ;  on 
the  west  by  tbe  lands  of  Shade  Baker.  I 
reserve  all  the  piue  that  will  belt  3  feet  and 
ap  and  twenty  oaks,  all  of  which  Is  to  be 
cut  from  tbe  stump  within  ten  days  from 
this  date,  and  containing  50  acres,  be  the 
same  more  or  less.  It  is  expressly  understood 
by  the  parties  to  this  contract,  and  agreed 
to  by  them,  and  each  and  all  of  them,  in 
consideration  of  the  ^m  aforesaid,  that  if 
the  said  second  party  shall  elect  to  purchase 
said  land  at  said  price  per  acre,  he  shall  on 
or  before  the  12th  day  of  February,  1906,  pay 
to  the  said  party  of  the  first  part,  the  sum 
of  $50.00,  which  payment,  together  with  the 
first  payment  aforesaid,  shall  constitute  and 
be  payment  on  tbe  deferred  purchase  price 
for  said  land,  and  which  payment  when  so 
made  shall  retain  this  agreement  In  full 
force  and  effect,  and  make  this  agreement  a 
contract  mutually  binding  upon  the  parties 
hereto,  in  all  Its  terms.  The  party  of  the 
second  part  is  to  have  said  laud  accurately 
surveyed  and  the  abstracts  of  title  made  at 
his  expense,  within  a  reasonable  time,  and 
pay  first  party  the  price  herein  agreed  upon, 
and  on  demand  and  payment  of  such  purchase 
money,  party  of  the  first  part  agrees  to  make 
party  of  the  second  part  or  his  assigns  a 
deed  of  general  warranty  to  said  land.  Wit- 
ness our  bands,  this  the  day  and  year  first 
above  written.  [Signed]  Martha  Maggard, 
James  L.  Maggard." 

Sproul  was  acting  as  the  agent  of  the  ap- 
pellant, F.  M.  Sackett  He  had  the  lands 
surveyed  and  the  title  examined  in  Novem- 
ber; whereupon  It  appeared  that  the  Mag- 
gards  could  not  make  a  good  title  to  a  small 
portion  of  the  land,  which  was  embraced  in 
what  was  known  as  the  "Woods  patent" 
The  Woods  heirs  had  agreed,  several  years 
before,  to  make  a  deed  to  Mrs.  Maggard,  but 
had  failed  to  do  so,  and  In  the  meantime 
some  of  the  Joint  owners  had  died,  leaving 
Infant  heirs.  Some  difFerences  arose  between 
the  parties  by  reason  of  this  defect  in  the 
title,  and  the  Maggards  claim  that  the  con- 
tract was  abandoned.  On  the  other  hand, 
Sproul,  acting  for  Sackett,  elected  to  carry 
oat  the  contract,  and,  on  January  29,  1906, 
tendered  tbe  Maggards  a  deed  and  the  sum 
of  $50  in  gold,  as  provided  by  the  contract 
Mrs.  Maggard  was  willing  to  execute  the 
deed,  but  James  L.  Maggard  declined  to  do 
so.  It  ai^>ear8  that  he  hdd  not  removed  the 
timber  tiom  the  land  within  the  10  days  pro- 
vided by  the  contract,  or  up  to  the  time  of 
the  tender;  and  he  gives  as  his  reason  for 
declining  to  execute  the  deed  that  he  did  not 
Intend  to  sell  the  land  until  he  had  cut  tbe 
timber,  or  excepted  the  timber  by  an  addi- 
tional contract  He  further  said,  "I  Intended 
to  sign  the  deed  as  soon  as  I  got  tbe  Woods 
heirs  to  sign,  and  after  I  got  the  timber  off 
that  I  had  excepted."  Sackett  again  tender- 
ed the  ?.^0  and  a  deed  on  February  12,  1906, 
and  on  March  1,  1906,  and  the  Maggards  still 


refusing  to  carry  oat  the  contract,  Sackett 
sued  them  in  April  for  a  specific  performance 
of  the  contract  On  May  3d,  the  parties  set- 
tled their  differences  in  the  following  con- 
tract«  which  was  dated  April  17th,  but  was 
not  executed  and  delivered  until  May  3d,  to 
wit:  "This  agreement  made  and  entered  Into 
on  this  the  17th  day  of  April,  1906,  by  and 
between  F.  M.  Sackett,  of  Jefferson  county, 
Kentucky,  as  of  the  first  part,  and  Martha 
Maggard  and  James  L.  Maggard,  of  Leslie 
county,  Kentucky,  as  of  the  second  part; 
witnesseth,  that  for  and  in  consideration  of 
the  covenants  and  agreements  herein  contain- 
ed, the  following  things  are  agreed  upon  as 
between  the  parties  hereto:  (1)  The  said 
party  of  the  first  part  agrees  to  buy  from  tbe 
said  parties  of  tbe  second  part  at  a  price  to 
be  hereafter  agreed  upon  between  them,  the 
merchantable  pine  timber  trees  from  12  Inch- 
es in  diameter  and  up,  now  standing  upon 
the  first  tract  of  land  described  in  tbe  deed 
of  conveyance  on  this  day  executed  to  the 
party  of  the  first  part  by  the  parties  of  the 
second  part  all  unmerchantable  pine  timber 
upon  said  land  being  the  property  of  the  par- 
ty of  the  first  part  without  payment  there- 
for. (2)  That  inasmuch  as  the  said  parties 
of  tbe  second  part  have  heretofore  cut  upon 
said  land  certain  oak  and  pine  timber  trees 
which  they  have  not  had  opportunity  to  re- 
move therefrom,  the  said  party  of  the  first 
part  here  grants  them  a  free  Ingress  and 
egress  over,  through  and  across  said  lands 
for  the  purpose  of  removing  the  same  there- 
from,, until  the  1st  day  of  August  1906,  at 
which  time  said  rights  shall  expire.  (3)  No 
other  timber  shall  be  cut  upon  said  land  by 
the  parties  of  the  second  part  after  this  date. 
(4)  Where  any  of  the  timber  so  cut  prior  to 
this  date  shall  be  along  a  public  road  or 
passway  through  or  adjacent  to  said  land, 
the  parties  of  the  second  part  may  leave 
same  there  until  such  time  as  they  can  re- 
move same,  not  to  exceed  sixty  days  from 
August  1906.  Executed  In  duplicate  on  this 
the  17th  day  of  April,  1906.  [Signed]  F.  M. 
Sackett  by  Cleon  K.  Calvert  James  L.  Mag- 
gard." 

At  tbe  same  time,  Maggard  paid  the  costs 
of  tbe  suit  for  a  specific  performance,  and 
Sackett  dismissed  it  Sackett  subsequently 
learned,  as  he  charges,  that  Maggard  had, 
after  the  making  of  the  contract  gone  upon 
the  land,  and  cut  and  taken  therefrom  the 
332  trees  complained  of;  whereupon  he 
brought  this  suit  to  recover  their  value,  with 
damages,  and  for  an  injunction  to  prevent 
the  removal  of  the  timber.  The  circuit  judge 
was  of  opinion  that  the  contract  of  October 
12,  1905,  was  modified  by  the  contract  of 
May  3,  1906,  so  as  to  allow  Maggard  to  re- 
move all  of  the  down  timber  on  tbe  land  at 
that  time,  and  also  that  Sackett  should  pay 
Maggard  for  all  merchantable  pine  lumber, 
twelve  inches  in  diameter,  standing  on  said 
land.  Accordingly,  appellant's  petition  was 
dismissed  with  costs,  and  he  appeals. 
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Appellant  contends  that  the  provision  in 
the  new  contract  of  May  3d  (April  17th), 
which  permitted  Maggard  to  remove  from  the 
land  the  oak  and  pine  timber  trees  thereto- 
fore cut,  refers  to  the  20  oak  trees  and.  the 
merchantable  pine  timber  mentioned  In  the 
first  contract  of  October  12,  1903;  while  the 
appellee  contends  that  the  new  contract  re- 
cites that  he  had  theretofore  cut  certain  oak 
and  pine  timber  trees  upon  the  land  in  ques- 
tion, and  that  he  was  expressly  given  leave 
to  remove  all  that  had  been  cut  by  the  Ist  of 
August,  1906.  Under  either  contract  Mag- 
gard was  entitled  to  all  the  merchantable 
pine  timber;  the  only  change  made  by  the 
second  contract  being  that.  Instead  of  re- 
quiring Maggard  to  cut  and  remove  the  pine 
trees.  It  provided  that  Sackett  should  pay 
him  for  them.  It  is  well  settled  that,  where 
a  contract  is  contained  in  two  separate  and 
distinct  papers,  they  will  be  read  together  for 
the  purpose  of  ascertaining  the  true  con- 
tract The  last  paper  may  be  a  mere  altera- 
tion of  the  first  agreement,  or  a  substitute 
for  it.  In  the  case  at  bar  the  two  papers, 
which  constitute  the  contract  between  these 
parties,  being  in  no  sense  doubtful  in  their 
meaning,  it  is  not  permissible  to  contradict 
or  explain  them  by  parol  testimony.  There 
is  no  charge  of  mistake  or  fraud  practiced 
by  Maggard  in  obtaining  either  of  these  con- 
tracts ;  and,  that  being  true,  we  must  confine 
ourselves  to  the  plcvin  meaning  of  the  lan- 
guage employed.  In  Munford  v.  Green,  103 
Ky.  141,  44  8.  W.  419,  19  Ky.  Law  Rep.  1792, 
this  court  laid  down  the  rule  governing  cas- 
es of '  this  character  as  follows:  "It  is  not 
alleged  that  there  was  any  fraud  or  mistake 
In  the  execution  of  the  deed  or  any  vice 
therein.  There  is  no  claim  that  any  language 
was  used-ln  the  deed  which  was  not  intend- 
ed by  the  parties  to  be  used  in  expressing  the 
contract  between  the  parties.  The  sole  ques- 
tion in  this  case  is  whether  parol  testimony, 
In  the  absence  of  any  allegation  of  fraud  or 
mistake,  is  admissible  to  contradict  the  le- 
gal Import  of  the  deed.  We  are  of  the  opin- 
ion that  this  cannot  be  done.  It  is  a  well- 
settled  rule  in  this  state  that  parol  evidence 
is  not  admissible  to  contradict  written  evi- 
dence, except  In  cases  of  fraud  or  mistake, 
or  when  there  is  vice  in  the  contract." 

Confining  ourselves,  therefore,  to  the  text 
of  the  contract  of  April  17th,  we  find  that 
it  permits  Maggard  to  remove  from  the  tract 
of  laud  he  bad  that  day  conveyed  to  Sackett 
all  the  oak  and  pine  timber  trees  which  Mag- 
gard bad  theretofore  cut  upon  said  land. 
If  the  parties  had  Intended  to  confine  Mag- 
gard to  the  removal  of  the  20  oak  trees  speci- 
fied in  the  original  contract  of  October  12, 
1005,  it  could  easily  have  been  so  expressed, 
and  should  have  been  so  expressed;  but  in 
making  the  terms  broad  enough  to  cover  all 
the  oak  and  pine  trees  that  bad  been  there- 
tofore cut,  Sackett  expressly  gave  Maggard 


leave  to  carry  away,  and  recognized  bis  title 
to,  t^e  oak  and  pine  timber  for  which  he  now 
sues.  As  heretofore  stated,  Maggard  was  en- 
titled to  the  pine  timber  under  the  first  con- 
tract, and  to  its  value  under  the  second  or 
modified  contract;  and  in  no  event,  accord- 
ing to  the  contract  as  finally  made,  was  Mag- 
gard to  lose  his  right  to  the  value  of  the  ploe 
timber.  And  in  giving  to  Maggard  the  right 
to  enter  and  remove  it,  he  was  not  guilty  »t 
a  trespass.  . 

It  appears,  however,  from  the  report  ot 
the  receiver  and  the  testimony  of  Hart,  wbom 
the  receiver  employed  to  count  the  trees  cut 
from  this,  land  by  Maggard,  that  26  of  298 
trees  so  cat  were  other  than  oak  or  idoe 
trees,  and  consisted  of  poplar,  walnut,  en- 
cumber, locust,  beach,  and  sugar  trees.  Un- 
der the  contract  these  trees  belonged  to 
Sackett,  and  Maggard  should  acconnt  for 
them.  The  testimony  is  not  very  satisfacto- 
ry as  to  their  market  value  while  located  up- 
on this  tract  of  land  which  is  more  or  less 
inaccessible  to  the  market  The  receiver  sa.yB 
the  trees  of  all  kinds.  Including  oak  and  pine, 
were  worth  from  50  to  75  cents  per  tree,  and 
Maggard  pats  the  value  at  the  same  figures. 
The  receiver  sold  the  292  trees  to  Maggard 
for  |140,  which  Is  a  little  less  than  50 
cents  per  tree.  That  however,  was  a  forced 
sale,  and  doubtless  represents  a  low  price. 
Fixing  the  price  at  75  cents  per  tree,  Mag- 
gard should  account  to  Sackett  for  $19.50, 
the  reasonable  value  of  these  26  trees. 

The  Judgment  dismissing  Sackett's  petition 
is  reversed,  with  Instructions  to  enter  a  Judg- 
ment In  his  favor  for  $19.50,  and  the  costs 
of  the  action. 


TUTT  V.  CITY  OF  OEBENVILLB  et  al. 

(Court  of  Appeals  of  Kentucky.    March  2, 

1911.) 

1.  CannNAi.  Law  (|  90*)— Pouob  Coubts- 
JuBisDicnon. 

Under  0>nst  t  143,  and  Ky.  St  |  3651 
(Russell's  St.  i  l&Si),  establishing  the  Jarisdic- 
tion  of  police  courts  in  cities,  such  conrts  have 
no  jurisdiction  of  an  offense  not  conunitted 
within  the  city  limits. 

[Ed.  Note.— For  other  cases,  see  (Mminal  Law, 
Dec  Dig.  i  90.*] 

2.  Cbiminal  Law  (§  90*)'— Oftbnsks— Place 
oir  CouMissiON — Pebsonai.  Pbesenck. 

It  is  not  essential  that  a  person  shall  have 
been  personally  present  within  the  limits  of  a 
city  when  an  osenSe  was  committed  in  order 
to  be  guilty  of  the  offense  within  the  dty. 

[EU.  Note.— E>>r  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  90.*] 

3.  MuNiciPAi.  Cobpobahohb  (§|  631,  636*)- 
Offknsks  —  Crrr  Likits  —  Police  Cousr- 
JuBiSDicnoN. 

Plaintiff  resided  outside  the  limits  of  a 
city  having  an  ordinance  prohibiting  cattle  from 
running  at  large  in  the  city  and  making  it  a 
misdemeanor  to  suffer  or  permit  cattle  to  be  at 
large  therein.  Beld  that  where  plaintiff  per- 
mitted his  cow  to  run  at  large  and  wander  into 
the  city,  he  was  guilty  of  violating  the  ordi- 
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nance  In  the  <Atj,  and  was  subject  to  prosecu- 
tion in  the  dty  police  court  tor  such  misde- 
meanor, on  arrest  within  the  city. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Oorporations,  Dec.  Dig.  H  631,  636.*] 

4.   ANIUAIifi    ({   65*)— ESIBATS— lUPOUirOINO— 

Scope  of  Reiudt. 

Wlhere  a  city  estray  ordinance  provided 
that  a  violation  thereof  should  constitute  a  mis- 
demeanor, that  an  animal  i)ermitted  to  roam  at 
lar^  in  violation  of  the  ordinance  might  have 
been  impounded  and  subjected  to  an;  Sne  im- 
posed against  her  owner  did  not  relieve  him 
from  liabilityj  nor  did  it  grant  the  city  au- 
thority to  subject  the  animal  withont  giving  (he 
owner  an  opportunity  to  be  heard. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Dec.  Dig.  I  65.*] 

Appeal  from  (Circuit  Court,  Muhlenberg 
County. 

Suit  by  M.  Tutt  against  the  City  of  Green- 
ville and  others.  From  an  order  austaining 
a  general  demurrer  to  plaintiff's  petition,  he 
appeals.    Affirmed. 

Ross,  Clark  &  Stroud,  for  appellant  Camp- 
bell Howard,  for  appellees. 

CABBOLI<,  J.  The  dty  of  Qreenvllle  has 
an  ordinance  iMvhibitlng  cattle  from  running 
at  large  in  the  dty  and  making  it  a  misde- 
meanor for  any  person  to  suffer  or  permit 
hlB  cattle  to  be  at  large  In  the  city.  The  ap- 
p^ant  Tutt  resides  outside  of  fbe  city  lim- 
its, and  under  a  warrant  issued  against  him 
for  Buffering  a  cow  owned  by  him  to  run  at 
large  and  wander  into  the  city  he  was  arrest- 
ed and  fined  in  the  police  court  Thereafter 
he  brought  this  snlt  in  the  circuit  court 
against  the  city  and  the  police  judge,  seeking 
to  prohibit  them  from  enforcing  the  collec- 
tion of  the  fine  and  costs.  A  general  demur- 
rer was  sustained  to  his  petition,  and  he  ap- 
peals. 

The  validity  of  the  ordinance  Is  not  assail- 
ed, but  It  is  Insisted  that  appellant  did  not 
commit  any  offense  in  the  dty  limits,  be- 
cause he  did  not  in  person  take  his  cow  into 
the  city  and  turn  her  loose;  and  therefore 
the  police  couii;  had  no  jurisdiction  to  im- 
pose a  fine  upon  blm  for  a  violation  of  the 
ordinance,  although  it  is  conceded  that  the 
cow  might  have  been  Impounded  and  pro- 
ceeded against  in  rem,  as  it  were.  In  sup- 
port of  the  argument  that  the  police  court 
had  no  jurisdiction  over  the  person  of  appel- 
lant our  attention  is  called  to  section  143  of 
the  Constitution,  reading:  "A  police  court 
may  be  established  in  each  city  and  town  In 
this  state,  with  jurisdiction  in  cases  of  vio- 
lation of  munidpal  ordinances  and  by-laws 
occurring  within  the  corporate  limits  of  the 
dty  or  town  in  which  it  is  established,  and 
such  criminal  jurisdiction  within  the  said 
limits  as  justices  of  the  peace  have. 
•  •  •  "  And  section  8651  of  the  Kentucky 
Statutes  (Russell's  St  |  1662),  relating  to  the 
class  of  dties  of  which  OreenvlUe  Is  one, 
reading:    "A  police  court  Is  hereby  estab- 


lished in  such  dty,  to  be  held  by  the  police 
judge  of  such  dty.  Said  police  court  shall 
have  jurisdiction  concurrent  with  the  jus- 
tices' courts  of  all  actions  and  proceedings, 
dvll  and  criminal,  except  that  in  criminal 
cases  the  jurisdiction  shall  be  confined  to 
cases  occurring  within  the  city,  •  •  » 
and  shall  have  exdusive  jurisdiction  of  all 
actions  for  the  recovery  of  any  fine  •  ♦  • 
and  of  all  prosecutiona  for  any  violations  of 
any  ordinance.  •  »  • "  we  have  no  dis- 
position to  question  the  proposition  that  un- 
less an  offense  Is  committed  within  the  city 
the  police  court  has  no  jurisdiction.  This 
being  so,  the  only  question  presented  is:  Did 
appellant  by  permitting  his  cow  to  run  at 
large  and  into  the  dty,  commit  within  the 
dty  an  offense? 

As  we  understand  the  argument  of  counsel 
for  appellant,  it  goes  to  the  extent  of  insist- 
ing that  a  person  cannot  commit  an  offense 
against  an  ordinance  of  a  dty  or  town  unless 
he  is  actually  present  within  the  dty  limits 
when  the  offense  is  committed.  But  we  do 
not  think  it  necessary  that  a  person  charged 
with  committing  an  offense  against  an  ordi- 
nance should  be  actually  within  the  dty  at 
the  time  of  its  violation,  if  in  fact  through 
Its  acts  or  agents  or  by  or  through  means  or 
things  controlled  and  directed  by  him  the  of- 
fense charged  against  him  is  actually  com- 
mitted within  the  dty.  Suppose  a  dty  had 
an  ordinance  prohibiting  and  punishing  the 
throwing  of  explosive  substances  on  the 
streets  within  the  city  limits,  and  a  i)erson 
should  stand  just  outside  the  corporate 
boundary  and  throw  an  explosive  substance 
within  tiie  dty  limits,  could  it  be  contended 
that  he  was  exempt  from  liability  and  pun- 
ishment under  the  ordinance  merely  because 
he  was  outside  of  the  dty  when  he  threw 
the  offending  article?  Or  suppose  a  dty  had 
an  ordinance  prohibiting  the  bringing  into 
the  city  of  intoxicating  liquors,  for  sale  and 
a  person  outside  of  the  dty  sent  for  sale  by 
his  agent  intoxicating  liquors  Into  the  dty, 
would  he  not  subject  himself  to  the  penalty 
provided  by  the  ordinance?  Illustrations 
like  this  might  be  multiplied  without  num- 
ber, but  it  is  scarcely  necessary  to  use  oth- 
ers, as  we  think  there  can  be  no  doubt  that 
when  any  person  violates  a  valid  ordinance 
In  person  or  by  or  through  things,  instru- 
mentalities, or  agendes  that  be  owns  or  con- 
trols and  directs,  he  is  subject  to  the  punlsn- 
ment  imposed.  It  is  the  act  or  thing  that  is 
done  within  the  dty  limits  in  violation  of 
the  ordinance  that  subjects  the  doer  to  the 
penalty.  Where  the  doer  in  fact  is  at  the 
time  la  a  matter  of  no  consequence.  Possibly 
in  some  cases  it  might  be  difficult  to  get  ju- 
risdiction of  the  person  of  the  offender,  so 
that  he  might  be  punished,  but  this  fact 
would  not  affect  his  guilt  or  his  liability  to 
punishment  if  he  could  be  brought  to  trial. 
A  person  need  not  himself  be  within  the  ter- 
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rltorlal  limits  of  a  city  In  order  to  commit  a 
violation  of  one  of  Its  ordinances  If  the  act 
that  he  commits  or  the  thing  that  he  sets  In 
motion  occurs  within  the  city.  When  appel- 
lant permitted  his  cow  to  wander  at  large 
within  the  city  limits,  he  as  certainly  com- 
mitted an  act  In  violation  of  its  laws  as  If 
be  bad  himself  driven  his  cow  within  the  lim- 
its and  turned  her  at  large.  There  could  be 
no  difference  between  the  legal  effect  and  con- 
sequence of  appellant's  act  In  standing  Just 
outside  the  city  limits  and  driving  his  cow 
Into  the  city  to  run  at  large  and  in  leading 
ber  Into  the  city  and  then  turning  her  loose. 
In  both  instances  It  would  be  through  bis 
agency  or  conduct  that  she  was  at  large  in 
the  city.  The  fact  that  the  cow  ml^t  have 
been  impoonded,  and  subjected  in  a  proper 
proceeding  to  any  fine  imposed  against  ap- 
pellant, did  not  relieve  blm  from  liability, 
nor  did  it  grant  the  city  authority  to  sub- 
ject his  cow  without  giving  him  an  oppor- 
tunity to  be  heard.  Varden  v.  Mount,  78  Ky. 
86,  39  Am.  Rep.  208;  City  of  Paducah  v. 
Bagsdale,  122  Ky.  425,  82  S.  W.  13,  28  Ky. 
Law  Rep.  1057.  The  case  of  Earle,  Mayor,  v. 
Latonla  Agricultural  Association,  127  Ky. 
578,  106  S.  W.  312,  32  Ky.  Law  Rep.  469,  is 
in  no  wise  in  conflict  with  the  conclusion  we 
have  reached.  In  that  case  it  was  attempted 
by  ordinance  to  prohibit  and  punish  the  sale 
of  intoxicating  liquors  outside  the  limits  of 
the  corporation,  and  it  was  held  that  the  or- 
dinance in  so -far  as  it  attempted  the  pun- 
ishment of  offenses  committed  ontside  of  the 
city  limits  was  void,  and  this  for  the  reason 
that  the  act  that  constituted  a  violation  of 
the  ordinance  was  not  committed  within  the 
city.  Here  the  act  that  constituted  a  viola- 
tion of  the  ordinance  was  committed  within 
the  city.  It  Is  therefore  obvious  that  there  is 
no  similarity  between  this  case  and  that 

Wherefore  the  Judgment  of  the  lower  court 
is  affirmed. 


MODERN  BROTHERHOOD  OP  AMER- 
ICA V.  PHELPS. 

(Court  of  Appeals  of  Kentuclcy.    March  2, 
1911.) 

1.  iNsrRANCE  (I  724*)— Delivebt  op  Cebtifi- 
CATE— Waives  or  Pbovisions. 

After  an  applicant  for  a  benefit  certificate, 
providing  for  partial  payment  in  case  of  the  loss 
of  an  eye,  had  passed  the  medical  examination, 
but  before  delivery  of  the  certificate,  he  suffer- 
ed an  injury  to  his  eye.  The  local  agent,  bav- 
iuK  power  to  waive  provision  of  the  certificate, 
refused  then  to  deliver  the  certificate,  but  later, 
on  examination  of  applicant's  eye,  and  on  re- 
port that  it  would  get  well,  delivered  the  cer- 
tificate. Thereafter  an  absceRs  set  in,  and  ap- 
plicant lost  his  eye.  Held,  that  the  agent  bad 
waived  the  provision  in  the  certificate  that  it 
should  not  be  delivered  unless  tlie  applicant 
was  in  good  health. 

[Ed.   Note;— For  other  cases,  see  Insurance. 
Dec.  Dig.  §  724.*] 


2.  INBURANOK  (J  724*)— BBimTT  CWTmCiTES 

—  Waivkb  oj'  Pbovisions  —  Authoritt  or 

AOENT. 

A  local  agent  of  a  beneficiary  society,  hav- 
ing complete  charge  of  the  local  lodge,  transact- 
ing all  Its  business  for  the  parent  lodge,  keep- 
ing the  books,  receiving  the  dues,  and  forward- 
ing the  money,  has  power  to  waive  a  provision 
of  a  benefit  certificate  that  it  should  not  be  de- 
livered to  the  applicant,  unless  in  good  health. 
[Ed.  Note.— For  other  cases,  see  Insorance. 
Dec.  Dig.  S  724.*]  ^^ 

3.  Appeal  ano  Bbbob  (|  1050*)  —  Rbvikw — 
Habmless  Ebbob — ADmssioN  of  Evidenck. 

Objections  to  the  admission  of  evidence 
that  an  agent  had  express  authority  to  do  a  cer- 
tain act  are  immaterial,  where  it  snffidently 
appears  that  his  apparent  authority  was  snfS- 
cient  for  the  act. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1050.*] 

Appeal  from  Clrcalt  Goort,  Jessamine 
County, 

Action  by  Thomas  dement  Phelps  against 
the  Modern  Brotherhood  of  America.  From 
a  Judgment  for  plalntUf,  defendant  appeals. 
Affirmed. 

O.  Allison  Holland  and  John  H.  Welch,  for 
appellant    N.  L.  Bronaugh,  for  appellee. 

LASSING,  J.    About  November  30,  1907, 
appellee,  Thomas  Clement  Phelps,  made  appli- 
cation for  membership  in  the  local  lodge  of 
the  order  known  as  the  Modem  Brotherbood 
of  America,  which  was  being  organized  at 
High  Bridge,  Jessamine  county,  Ky.    At  the 
same  time  he  applied  for  a  benefit  certificate 
or  policy  of  Insurance  upon  his  life  In  the 
sum  of  $1,000.    The  medical  examination  re- 
quired was  submitted  to,  and  the  applicant 
passed  a  good  examination.     On  the  9th  of 
December   following,    the    Modem    Brother- 
hood of  America  issued  to.  said  Phelps  a  bene- 
fit certificate  or  policy,  wherein  it  agreed  to 
pay  the  beneficiaries  named  therein  the  sum 
of  $1,000  upon  the  death  of  said  Phelps  while 
in   good   standing.     The   certificate  further 
provided   that  "one-fourth   the   amount  the 
beneficiary  would  be  entitled  to  in  case  of 
death  will  be  paid  to  said  member,  should 
he  accidentally  lose  a  hand  at  or  above  the 
wrist  a  foot  at  or  above  the  ankle,  or  for 
the  total  permanent  loss  of  the  sight  of  an 
eye."    After  said  certificate  of  membership 
or  policy  was   issued,  it  was  sent  to  the 
local  agent  at  High  Bridge  to  be  delivered 
to  Phelps.    After  be  had  submitted  to  bis 
medical  examination,  but  before  the  policy 
was  Issued,  he  sustained  an  accidental  Injury 
to  one  of  his  eyes.    Knowledge  of  this  fact 
was  brought  borne  to  the  local  agent,  and, 
upon  the  advice  of  the  company,  he  declined 
to  deliver  the  policy  and  collect  the  premi- 
ums and  dues  thereon.    Tbus  matters  stood 
for  some  weeks,  during  which  time  the  hi- 
Jured  eye  of  Phelps  continued  to  Improve, 
and  the  agent,  believing  that  it  would  get 
all.  right,  delivered  the  policy  to  bim,  col- 
lected the  dues  thereon,  and  reported  to  the 
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company.  Before  the  policy  was  delivered, 
boweyer,  the  local  agent  caused  the  appli- 
cant's eye  to  be  examined  by  a  competent 
physician,  and  not  nntil  he  had  thus  satisfied 
himself  was  the  policy  delivered.  Subse- 
quently an  abscess  developed  upon  the  in- 
jured eye,  and  it  became  apparent  that 
Phelps  would  lose  the  sight  thereof.  Knowl- 
edge of  this  fact  was  communicated  to  the 
company,  and  the  local  agent  was  directed  to 
return  the  premiums  collected  from  Phelps 
and  have  him  surrender  the  iwlicy.  This 
Phelps  declined  to  do.  His  eye  grew  worse, 
and  finally  he  lost  the  sight  thereof  entirely. 
He  demanded  of  the  company  the  payment  of 
the  $250.  This  was  refused.  He  sued  for  it, 
and  upon  a  trial  recovered  a  Judgment  for 
this  amount.  The  company  now  appeals,  and 
seeks  a  reversal  because  of  errors  in  the 
admission  of  evidence  and  in  instructing  the 
Jury. 

The  application  for  the  insurance  contained 
a  provision  that  the  certificate  should  not 
become  binding  upon  the  company  until  the 
policy  bad  been  delivered  to  the  applicant  in 
good  health.  The  facts  pleaded  were  to  the 
effect  that  although  the  application  con- 
tained this  provision,  and  the  policy  was  not 
in  fact  delivered  to  the  applicant  while  in 
good  health,  still,  with  the  knowledge  that 
he  had  sufTered  an  injury  to  his  eye,  the 
company  had  gone  ahead  and  delivered  the 
policy  to  him,  and  had  thereby  waived  this 
provision  in  the  application.  Two  questions 
are  presented:  First,  did  the  agent  of  the 
company  who  delivered  the  policy  have  au- 
thority to  make  such  a  waiver?  and,  second, 
if  he  was  clothed  with  this  anthority,  did 
he  exercise  it?  He  admits  that  he  knew, 
and  that  the  company  knew,  that  appellee's 
eye  was  injured  between  the  date  of  the 
medical  examination  and  the  delivery  of  the 
policy.  In  fact,  this  delivery  was  withheld 
for  several  weeks  because  of  this  injury  to 
appellee's  eye.  It  is  further  shown,  and  not 
denied,  that  before  the  policy  was  delivered 
the  local  agent  caused  the  eye  to  be  ex- 
amined by  a  physician.  This  examination 
evidently  satisfied  htm  that  there  would  be 
a  complete  recovery,  although  the  eye  was 
not  at  that  time  well.  He  thereupon  deliv- 
ered the  policy,  collected  the  premiums  and 
dues  thereon,  and  continued  to  collect  them 
and  report  to  the  company,  until  it  was  aS" 
certained  that  the  eye  was  not  going  to  get 
well.  Then  the  company  sought  to  return 
the  premiums  and  recall  the  policy. 

Undoubtedly  the  provision  in  the  applica- 
tion that  the  policy  should  not  become  oper- 
ative and  binding  until  it  was  delivered  to 
the  applicant  in  good  health  was  waived,  if 
the  local  agent  had  authority  to  bind  the 
company  to  that  extent  What  was  his  au- 
thority? It  appears  that  he  had  complete 
charge  of  the  local  lodge,  transacted  all  of 
Its  business  for  the  parent  lodge,  kept  the 
books,    received    the   dues,    forwarded    the 


money,  delivered  the  policies — In  short,  trans- 
acted all  of  the  business  that  it  was  possible 
for  the  company  to  transact  with  the  mem- 
bers of  tliat  lodge.  An  applicant  for  insur- 
ance bad  no  possible  means  of  knowing  the 
extent  to  which  he  was  authorized  to  bind 
the  company,  but  could  only  Judge  from  ap- 
pearances, and  when  the  company  permitted 
him  to  exercise  such  powers  as  might  be 
exercised  by  a  general  agent  or  the  company 
itself,  and  transactions  were  bad  with  him 
on  the  faith  and  belief  that  he  was  clothed 
with  power  and  authority  to  represent  the 
company  to  the  extent  and  In  the  way  and 
manner  in  which  he  undertook  to  represent 
it,  it  will  not  be  heard  to  deny  that  he 
had  such  power.  As  was  said  in  Connecticut 
Indemnity  Ass'n  v.  Grogan's  Adm'r,  52  S. 
W.  959,  21  Ky.  Law  Rep.  717,  where  it  was 
insisted  that  a  local  agent  had  waived  a  con- 
dition in  the  application  without  right  or 
authority:  "But  this  court  has  often  held 
that  an  agent  has  such  power.  An  agent  who 
has  authority  to  take  application  for  in- 
surance and  power  to  collect  the  premium 
and  remit  the  same  to  the  company,  as  was 
done  in  this  case,  clearly  has  the  power  to 
determine  as  to  whether  the  insured  is  en- 
titled to  receive  the  policy,  and  to  waive  any 
question  as  to  sound  health."  In  that  case 
the  application  contained  a  provision  that 
the  policy  should  not  become  binding  until 
the  premiums  were  paid  and  the  policy  de- 
livered to  the  insured  while  in  good  health. 
When  the  policy  was  delivered  the  Insured 
was  sick  of  typhoid  fever,  and  this  fact  was 
known  to  the  agent,  who,  In  sijite  of  this 
knowledge,  delivered  the  policy  and  collected 
the  premium.  The  company  there  sought  to 
avoid  liability,  on  the  ground  that  the  local 
agent  had  no  authority  to  waive  the  provi- 
sion of  the  application  referred  to. 

In  our  opinion  that  case  is  conclusive  of 
the  question  here  under  consideration.  The 
agent  in  this  case  was  clothed  with  more  ap- 
parent authority  than  was  the  agent  In  the 
Grogan  Case,  and  the  court  there  held  ttiat 
a  waiver  by  the  agent  of  a  similar  provision 
in  the  application  for  that  policy  was  bind- 
ing upon  the  company.  The  only  possible  dis- 
tinction that  can  be  drawn  between  that  case 
and  the  one  under  consideration  is  that  a 
stronger  case  is  presented  here  for  the  ap- 
pellee. These  pivotal  questions  were  submit- 
ted to  the  Jury  under  appropriate  instruc- 
tions. 

The  objections  raised  to  the  evidence  that 
tended  to  show  that  the  local  agent,  in  mak- 
ing the  delivery  of  the  policy  before  there 
was  a  complete  recovery  of  appellee's  injured 
eye,  was  acting  upon  the  advice  of  or  under 
the  direction  of  some  one  connected  with  the 
company  superior  -in  authority  tq  him,  be- 
comes unimportant,  since  the  local  agent.  In 
the  al>sence  of  such  authority,  had  the  power 
to  bind  the  company  in  waiving  the  provi- 
sion of  the  application  In  question. 
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Upon  the  wbole  case,  we  are  satisfied  that 
the  Judgment  of  the  lower  court  does  justice 
between  the  parties ;  and  it  is  therefore  af- 
firmed. 


MONTGOMERX  CODNTI  t.   TAYLOR, 
Judge,  et  aL 

(Court  of  Appeals  of  Kentucky.    March  2, 1911.) 

1.  EVIDKNOB  (§  387*)— Paboi,  Bvidkncb— Beo- 
OBDS. 

A  county  or  fiscal  court  can  contract  only 
by  its  record;  and,  in  an  action  to  enforce  an 
agreement  made  with  a  county  through  its 
county  or  fiscal  court:  parol  evidence  cannot  be 
introduced  to  show  what  the  agreement  was. 

[Ed.  Note.— For  other  cases,  see  EJvidence, 
Cent.  Dig.  {  1702;    Dec.  Dig.  !  387.*] 

2.  Counties  ({  16*)— Fibcai,  Codbt— Authob- 

ITT. 

Where  a  county  court  appointed  commis- 
sioners to  confer  with  commissioners  represent- 
ing another  county  as  to  a  levy  of  taxes  in  a 
portion  o£  the  former  county,  which  had  for- 
merly belonged  to  the  latter  county,  and  they 
reached  an  agreement,  the  former  countjr's  fiscal 
court  had  power  to  hear  evidence  and  deter- 
mine what  the  real  agreement  was,  and  to  then 
spread  it  apon  the  record. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  S  16.*] 

3.  CouNTnas  (5  16*)— Alteration  of  Bound- 
ABiEs— Existing  Liabilities. 

After  Montgomery  county  issued  bonds  to 
aid  in  the  construction  of  a  railroad,  Menifee 
county  was  created  by  Acts  1869,  c.  1872;  a 
portion  of  the  territory  being  taken  from  Mont- 
gomery county.  Section  7  of  the  statute  pro- 
vided that  the  citizens  and  property  of  the  ter- 
ritory included  in  Menifee  county  taken  from 
Montgomery  county  should  remain  liable  for  the 
bonds  and  interest  thereon.  Thereafter  Mont- 
gomery county  under  authority  of  Acts  April  8, 
1880  (Priv.  Laws  1879-80,  c  871),  rpfunded 
some  of  the  bonds,  and  subsequently,  nnder  Ky. 
St.  1894,  {  1852,  refunded  the  balance.  The 
Menifee  county  court  appointed  commissioners 
to  confer  with  Montgomery  county  in  re^rd  to 
the  levy  of  a  tax  in  that  portion  of  Menifee 
that  formerly  belonged  to  Montgomery,  and  on 
a  verbal  report  a  commissioner  was  appointed 
to  receive  and  receipt  for  the  moneys  from  the 
collector,  and  he  was  directed  to  pay  over  such 
money  to  the  commissioner  of  Montgomery 
county.  Subsequently  an  order  was  made  recit- 
ing the  former  appointment  of  commissioners, 
and  that  they  had  come  to  terms  with  Mont- 

f ornery  county,  and  proceeded  to  levy  a  tax. 
Teld,  that  the  court  ratified  wbatever  agree- 
ment was  made  with  Montgomery  county,  and 
the  refunding  of  the  indebtedness  did  not  create 
a  new  debt,  but  merely  changed  the  evidence  of 
it,  and  did  not  release  that  part  of  Menifee 
county  in  controversy,  and  that  the  Menifee 
fiscal  court  should  tue  steps  to  levy  and  col- 
lect a  tax  for  the  purpose  of  discharging  the 
obligation. 

[E!d.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  !  16.*] 

Appeal  from  C^cuit  Court,  Menifee  County. 

Action  by  Montgomery  County  against  W. 
O.  Taylor,  as  County  Judge  of  Menifee  coun- 
ty, and  others,  for  mandamus  compelling  de- 
fendants to  levy  a  tax.  From  a  Judgment 
denying  the  relief  prayed  for  and  dismissing 
the  action,  Montgomery  County  appeals.   Re- 


versed  and  remanded  for  proceedings  con- 
sistent with  the  opinion. 

a  G.  Turner,  Robert  H.  Winn,  and  A.  A. 
Hazelrigg,  for  appellant  J.  F.  Osbon.  T. 
L.  Gaudell,  and  B.  F.  Day  ft  Son,  for  appel- 
lees. 

CLAY,  G.  In  1853  Montgomery  county,  as 
then  constituted,  issued  bonds  for  $200,000, 
due  in  80  years,  to  aid  in  the  construction  of 
the  Lexington  ft  Big  Sandy  Railroad.  In 
1869  the  Legislature  created  Menifee  conn- 
ty.  See  1  Acts  1869,  p.  65.  Section  7  of 
that  act  la  as  follows:  "That  nothing  In 
this  act  shall  be  construed  to  release  the  cit- 
isens  and  property  now  subject  to  taxation 
within  the  boundary  of  the  first  section  of 
this  act  from  being  held  liable  for  the  bonds 
and  Interest  thereon  which  were  Issued  to 
the  Lexington  ft  Big  Sandy  Railroad  Com- 
pany as  though  this  act  tiad  never  been  pass- 
ed. The  assessor  of  tax  of  Menifee  county 
shall  annually  assess  and  take  in  all  taxable 
property  within  the  boundaries  of  their  coun- 
ties as  existing  before  the  passage  of  this  act 
for  tlie  purpose  of  being  taxed  to  contribute 
as  heretofore  to  the  payment  of  said  bonds 
and  interest;  and  the  county  court  of  Meni- 
fee county  shall  levy  annually  on  the  por- 
tions of  citizens  and  property  in  the  parts  o( 
Menifee  county  which  are  taken  from  the 
counties  of  Bath  and  Montgomery  the  same 
rates  of  taxation  as  are  levied  and  collected 
for  the  purpose  of  paying  such  bonds  and  in- 
terest thereon  which  are  levied  and  collected 
in  the  counties  of  Bath  and  Montgomery  for 
that  purpose;  and  the  slieriff  of  Menifee 
county  shall  collect  the  said  railroad  tax. 
and  so  on  from  year  to  year,  until  the  bonds 
and  Interest  shall  have  been  fully  paid ;  and 
when  so  paid  or  otherwise  discharged,  the 
power  to  assess,  levy,  and  collect  shall  cease; 
and  said  sheriff  shall  pay  over  to  the  county 
judges  of  the  counties  of  Bath  and  Montgom- 
ery the  respective  proportions  of  said  conn- 
ties  of  said  tax  at  the  time  he  Is  by  law  re- 
quired to  pay  other  taxes,  and  they  shall  ac- 
count and  be  responsible  therefor  under  ex- 
isting laws." 

In  1883  Montgomery  county,  pursuant  to 
authority  contained  in  an  act  of  the  General 
Assembly  approved  April  8,  1880  (Priv.  Iaws 
1879-80,  a  871),  refunded  $120,000  of  the 
bonds.  In  1898  It  refunded  the  balance  of 
the  bonds,  then  amounting  to  $73,000.  This 
action  was  taken  pursuant  to  section  1852  of 
the  Kentucky  Statutes  (1894  edition).  About 
the  year  1890  Montgomery  county  insUtnted 
an  action  against  the  Menifee  county  court 
to  compel  that  court  to  levy  upon  the  taxable 
property  of  that  portion  of  Menifee  county 
that  was  formerly  a  part  of  Montgomery 
county  a  tax  equal  to  the  tax  levied  by  Mont- 
gomery county  for  the  purpose  of  paying  tb« 
railroad  debt  represented  by  the  bonds  refer- 
red to.    The  lower  court  sustained  a  general 
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and  special  demnrrer  to  the  petition.  On  ap- 
peal to  this  court  (see  Montgomery  County  t. 
Menifee  Connty  Conrt,  83  Ky.  33,  18  S.  W. 
1021,  13  Ky.  Law  Rep.  881),  It  was  held  that 
the  special  demurrer  was  properly  sustained 
because  the  action  should  have  been  against 
the  oflScers  of  the  county  court,  instead  of 
the  court  itself.  It  was  also  held  that  the 
general  demurrer  to  the  petition  was  improp- 
erly sustained.  In  discussing  the  matter  this 
court  said :  "So,  in  this  case,  the  refunding 
of  the  indebtedness  and  the  issual  of  the  new 
bonds  in  payment  of  It  did  not  create  a  new 
debt,  but  the  evidence  of  It  was  merely  chang- 
ed, which  change  Montgomery  county  had  the 
right  to  make  without  consulting  Menifee 
county,  or  that  part  of  the  territory  embrac- 
ed therein  that  once  belonged  to  Montgom- 
ery county ;  for,  by  the  act  creating  Menifee 
county,  that  part  of  the  territory  that  was 
taken  from  Montgomery  county  was  to  re- 
main a  part  of  that  county  for  the  purpose 
of  being  bound  for  its  pro  rata  of  the  Mont- 
gomery debt  and  for  its  payment,  but  the 
management  and  control  of  the  debt,  and  tfie 
provisions  for  Its  payment,  belonged  exclu- 
sively to  the  appellant  And  the  only  power 
that  the  appellee  possessed  under  the  act  cre- 
ating it  was  that  of  an  agency  to  collect  the 
pro  rata  of  the  indebtedness  that  said  terri- 
tory should  pay,  as  ascertained  by  the  ap- 
pellant It  seems  to  us  that  as  far  as  the 
general  demurrer  la  concerned  the  petition 
presents  a  cause  of  action ;  but  the  court  was 
right  in  sustaining  the  special  demurrer." 

Conceiving  that  that  part  of  Menifee  coun- 
ty which  was  formerly  a  part  of  Montgomery 
county,  and  the  citizens  thereof,  were  liable 
for  their  pro  rata  share  of  the  railroad  debt 
nnder  the  above  opinion  of  this  court,  the 
fiscal  courts  of  Montgomery  and  Menifee 
counties  set  on  foot  certain  proceedings  hav- 
ing In  view  a  compromise  of  the  matter  in 
controversy.  To  that  end  the  county  court 
of  Menifee  county  on  January  3,  1893,  enter- 
ed the  following  order:  "It  is  ordered  that 
W.  R.  Tabor,  E.  8.  Congleton,  and  Alfred 
Combs  be,  and  they  are  hereby,  appointed 
this  court's  committee  to  confer  with  Mont- 
gomery county,  Ky.,  as  regards  the  levy  of 
taxes  In  that  portion  of  Menifee  county,  Ky., 
that  formerly  belonged  to  Montgomery  coun- 
ty, Ky.,  which  was  stricken  off  to  Menifee 
county  in  the  formation  of  the  same.  Said 
levy  was  made  by  Montgomery  county,  Ky., 
for  the  purpose  of  paying  the  interest  on  the 
bonds  issued  by  said  county  to  the  Lexington 
&  Big  Sandy  Railroad  and  the  Lexington  & 
Ellzabethtown  Company,  for  the  years  1886, 
1886,  1887,  1888,  1888,  1890, 1881,  1892." 

On  February  21,  1893,  the  Montgomery 
county  court  entered  an  order  appointing 
I>oul8  Apperson,  H.  Jones,  and  I.  N.  Horton 
a  committee  to  confer  with  the  committee  ap- 
pointed by  the  Menifee  county  conrt  as  to 
the  tax  owing  to  Montgomery  county  from 
Menifee  county  on  account  of  the  railroad 
debt. 


On  April  7,  1893,  the  Montgomery  county 
court  entered  an  order  filing  the  written 
agreement  reported  by  the  Montgomery  coun- 
ty commissioners  and  approving  the  same. 
The  commissioners  appointed  by  the  Menifee 
county  court  made  a  verbal  report 

On  May  13,  1893,  the  Menifee  county  court 
entered  the  following  order:  "Ordered  that 
Alfred  Combs  be,  and  he  is  hereby,  appoint- 
ed county  commissioner  and  receiver  to  re- 
ceive and  receipt  for  any  and  all  money  from 
the  collector  who  may  hereafter  be  appoint- 
ed to  collect  all  moneys  due  Montgomery 
county  on  account  of  railroad  tax  due  said 
county  on  that  portion  of  Menifee  county 
that  formerly  belonged  to  said  Montgomery 
county  before  the  formation  of  said  Menifee 
county  for  the  year  1893  to  pay  interest  rail- 
road bonds."  On  the  same  date  the  follow- 
ing order  was  also  entered  by  the  Menifee 
county  court:  "Ordered  that  Alfred  Combs 
be,  and  he  Is  hereby,  authorized  to  pay  any 
and  all  moneys  that  may  hereafter  come 
to  his  hands  as  commissioner  in  and  for 
Menifee  county,  Ky.,  for  the  year  1893,  on 
account  of  railroad  taxes  due  Montgomery 
county  on  that  portion  of  said  Menifee  coun- 
ty that  formerly  belonged  to  said  Montgom- 
ery county." 

On  August  14,  1883,  the  county  court  of 
Menifee  county  entered  the  following  order: 
"Whereas  a  former  order  was  made  appoint- 
ing W.  R.  Tabor,  B.  8.  Congleton,  and  Alfred 
Combs  commissioners  In  and  for  Menifee 
county,  Ky.,  to  confer  with  Montgomery  coun- 
ty, I^.,  touching  a  complete  settlement  of 
the  railroad  tax  in  that  portion  of  Menifee 
county,  Ky.,  as  formerly  belonged  to  Mont- 
gomery which  embraces  the  western  portion 
of  said  county  being  a  portion  of  ptednct 
No.  4  of  Menifee  county,  Ky.  [Here  follows 
a  description  of  that  part  of  Menifee  county 
taken  from  Montgomery  county.]  And  said 
committee  having  come  to  terms  with  a  simi- 
lar committee  from  Montgomery  county,  and 
agreeing  to  pay  said  Montgomery  county  a 
certain  sum  of  money  which  is  to  be  collect- 
ed from  above  boundary  of  Fourth  precinct 
or  the  persons  who  live  therein  to  be  paid 
yearly,  and  J.  C.  Lyons,  present  sheriff  of 
Menifee  county,  having  heretofore  appeared 
in  open  court  and  waived  his  constitutional 
and  statutory  right  as  sheriff  to  collect  said 
money  or  taxes,  all  of  which  Is  sbown  by 
the  former  orders  of  this  court,  and  said 
commissioners,  Alfred  Combs,  W.  R.  Tabor, 
and  E.  S.  Congleton,  recommending  the  ap- 
pointment of  I.  T.  Hedger  as  collector  of 
said  taxes,  it  is  therefore  ordered  that  I.  T. 
Hedger  be,  and  he  Is  hereby,  appointed  col- 
lector in  and  for  Menifee  county,  Ky.  He  Is 
therefore  directed  to  collect  from  each  citi- 
zen and  housekeeper  entitled  by  law  to  pay 
taxes  the  sum  of  25  cents  on  each  |100  worth 
of  taxable  property  In  said  boundary,  as 
shown  by  the  assessor's  books  for  said  year." 

On  December  15,  1893,  Alfred  Combs,  re- 
ceiver, B.  I.  and  B.  S.  R.  tax.  paid  the  Mt 
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Sterling  National  Bank,  recelTer  for  M<Mit- 
gomery  county,  the  earn  of  $125.  The  siun 
8o  paid,  It  Is  claimed,  was  the  amount  of  In- 
terest due  on  the  compromise  agreement  Ac- 
cording to  the  testimony  of  Combs,  he  made 
shortly  after  the  verbal  report  was  made  a 
written  report  setting  forth  the  terms  of  the 
agreement  with  the  commissioners  appointed 
by  Montgomery  county,  and  delivered  the 
same  to  the  county  Judge.  This  report,  bow- 
ever.  Is  not  on  file.  About  four  years  later, 
Alfred  Combs  and  E.  &  Congleton,  two  of 
the  commissioners  appointed  by  Menifee  coun- 
ty, made  a  written  report  setting  forth  the 
precise  terms  of  the  agreement  made  with 
the  commissioners  of  Montgomery  county.  A 
motion  was  made  to  have  this  report  filed, 
but  the  county  court  of  Menifee  county  de- 
clined to  permit  it  to  be  filed.  This  written 
report  Is  substantially  the  same  as  the  re- 
port made  by  the  Montgomery  county  com- 
missioners to  the  Montgomery  county  court, 
and  approved  by  that  court.  When  this  re- 
port was  made,  however.  Combs  and  Con- 
gleton had  moved  away  from  Menifee  coun- 
ty. Other  commissioners  to  confer  with 
Montgomery  county  with  reference  to  a  set- 
tlement of  the  railroad  tax  had  In  the  mean- 
time been  appointed. 

In  the  year  1898  Montgomery  county 
brought  this  action  against  W.  C.  Taylor, 
then  county  Judge  of  Menifee  county,  and 
John  Armitage  and  others,  who  were  Jus- 
tices of  the  peace,  to  enforce  the  compro- 
mise agreement  made  between  Menifee  coun- 
ty and  Montgomery  county,  and  asked  for  a 
mandamus  compelling  them  each  year  to  levy 
a  Bufflclent  tax  to  pay  the  interest  on  the 
sum  of  $2,600,  which,  it  charged,  was  the 
amouht  of  the  compromise  agreed  upon. 
From  time  to  time  amendments  were  filed, 
making  the  various  members  of  the  Menifee 
county  and  fiscal  court,  as  they  came  into 
office,  parties  defendant  The  petition  and 
the  various  amendments  thereto  contained 
prayers  for  all  appropriate  relief.  The  nu- 
merous defendants  took  the  ground  ttiat  the 
Menifee  commissioners  never  made  any  writ- 
ten report  to  the  Menifee  county  court  set- 
ting forth  the  terms  of  the  agreement  made 
with  the  Montgomery  county  commissioners ; 
nor  did  the  Menifee  county  court  enter  any 
order  setting  forth  the  agreement;  nor  did 
that  court  in  any  way  approve  the  action  of 
its  commissioners. 

The  trial  court  denied  the  relief  prayed  for 
by  Montgomery  county,  and  entered  an  order 
dismissing  the  action.  From  that  Judgment, 
the  county  of  Montgomery  appeals. 

From  the  orders  of  the  Menifee  county 
court  hereinbefore  set  out  it  appears  that 
that  court  appointed  three  commissioners  to 
confer  with  Montgomery  county  in  regard  to 
the  levy  of  taxes  in  that  portion  of  Menifee 
county  that  formerly  belonged  to  Montgom- 
ery county.  These  commissioners  made  a 
verbal  report  to  the  county  court  of  Menifee 
county.    That  court  appointed  Alfred  Combs 


county  commissioner  and  receiver  to  receive 
and  receipt  for  any  and  all  moneys  from  the 
collector  who  might  thereafter  be  appointed 
to  collect  all  money  due  Montgomery  Conner 
on  account  of  the  railroad  tax  due  said  coun- 
ty from  that  portion  of  Menifee  county  tbat 
formerly  belonged  to  Montgomery  county. 
On  the  same  day  an  order  was  entered  di- 
recting Combs  to  pay  any  and  all  mone]^ 
that  might  thereafter  come  to  his  hands  as 
commissioner  to  Montgomery  county.  Three 
months  later  the  Menifee  county  court  en- 
tered an  order  reciting  the  former  appoint- 
ment of  the  commissioners  "touching  a  com- 
plete settlement  of  the  raUroad  tax  in  that 
portion  of  Menifee  county  that  formerly  be- 
longed to  Montgomery  county."  The  order 
then  accurately  describes  the  territory  which 
was  taken  from  Montgomery  county  In  the 
formation  of  Menifee  county.  It  further  re- 
cites: "And  said  committee  having  come  to 
terms  with  a  similar  committee  from  Mont- 
gomery county  and  agreeing  to  pay  said 
D^ontgomery  county  a  certain  sum  of  money 
which  is  to  I>e  collected  from  above  bound- 
ary," and  then  proceeds  to  levy  a  tax  on  tliat 
territory  of  25  cents  on  each  $100,  and  ap- 
points a  collector  to  collect  the  same.  While 
the  order  of  August  14,  1893,  does  not  In 
terms  approve  the  action  of  the  Menifee 
commissioners,  the  action  of  the  Menifee 
county  court  in  referring  to  the  original  ap- 
pointment of  the  commissioners,  in  settln; 
forth  the  fact  that  these  commissioners  bad 
come  to  terms  with  the  Montgomery  coon- 
ty  commissioners,  in  setting  out  the  territory 
in  Menifee  county  which  had  been  taken 
from  Montgomery  county,  and  In  levying  a 
tax  thereon  and  appointing  a  collector  to  col- 
lect the  same  cannot  be  construed  in  any  oth- 
er light  than  as  an  act  of  ratification.  In 
other  words,  whatever  agreement  the  Meni- 
fee commissioners  made  with  the  Montgom- 
ery commissioners  was  approved.  However, 
the  county  or  fiscal  court  can  only  contract 
by  its  record.  In  an  action  to  enforce  an 
agreement  made  witb  the  county  through  its 
county  or  fiscal  court,  parol  evidence  cannot 
be  introduced  to  show  what  the  agreement 
was.  That  being  true,  we  cannot  In  this  ac- 
tion determine  what  the  real  agreement  was ; 
but  the  Menifee  fiscal  court  has  the  power 
to  hear  evidence  and  determine  wliat  the 
real  agreement  was,  and  to  spread  tbat 
agreement  upon  its  record. 

As  that  part  of  Menifee  county  taken  from 
Montgomery  county  stlU  remained  a  portion 
of  Montgomery  county  so  far  as  the  payment 
of  the  railroad  bonded  debt  is  concerned, 
and  as  Montgomery  county  had  the  right  to 
manage  and  control  the  debt  not  only  for 
itself  as  then  constituted,  but  for  all  the 
territory  that  composed  Montgomery  coonty 
when  the  original  bonds  were  issued,  it  fol- 
lows that  the  refunding  of  the  Indebtedness, 
which  did  not  create  a  new  debt,  but  merely 
changed  the  evidence  of  it,  did  not  lutve  the 
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effect  of  releasing  tbat  part  of  Menifee 
county  in  controTersy  from  its  pro  rata  abare 
of  tbe  indebtedness.  Having  the  right  to  act 
for  Menifee  county,  tbe  action  of  tbe  Mont- 
gomery county  court  was  Just  as  binding  on 
that  county  as  it  was  on  Montgomery  connty. 
Tbat  being  true,  tbe  original  Indebtedness, 
whether  represented  by  the  original  bonds 
or  refunding  bonds,  Is  a  Just  debt  Against 
Menifee  connty  to  the  extent  of  the  terri- 
tory involved  and  to  the  extent  of  its  pro- 
portionate part  of  the  indebtedness.  It  fol- 
lows, then,  that  tbe  Menifee  fiscal  court  will 
bave  to  take  steps  to  levy  and  collect  a  tax 
upon  tbe  citizens  and  taxable  property  of  the 
territory  Involved  for  the  purpose  of  dis- 
charging this  obligation.  Being  liable,  it 
will  not  be  permitted  to  repudiate  its  part 
of  tbe  Indebtedness. 

Upon  the  return  of  this  case,  the  trial 
court  will  proceed  in  one  of  two  ways,  at  the 
election  of  the  fiscal  court  of  Menifee  coun- 
ty: It  will  permit  the  members-  of  that  court 
within  a  reasonable  time  to  meet  and  hear 
evidence  as  to  what  were  the  terms  of  the 
agreement  which  we  have  held  was  subse- 
quently ratified,  then  spread  that  agreement 
upon  its  record,  and  It  will  then  require  the 
members  of  the  fiscal  court  to  levy  a  tax 
auflSdent  to  carry  out  the  agreement,  and 
provide  for  its  collection,  or,  upon  Its  fail- 
ure to  do  this,  the  trial  court  will  appoint 
a  commissioner  to  hear  evidence  and  report 
what  is  Menifee  county's  pro  rata  of  the  In- 
debtedness heretofore  paid  and  to  be  paid, 
and  will  make  such  parties  defendant,  and 
will  enter  such  orders  as  may  be  necessary 
to  require  the  members  of  tbe  fiscal  court 
to  levy  a  tax  BuflScient  to  discharge  the 
amount  of  the  indebtedness  found  to  be  due, 
and  to  see  that  such  taxes  are  collected.  As 
said  before,  the  members  of  the  fiscal  court 
of  Menifee  county  may  elect  which  method 
of  procedure  shall  be  adopted.  The  facts 
all  being  before  us,  and  there  being  in  the 
petition  and  amended  petitions  prayers  for 
appropriate  relief,  we  conclude  that  one 
method  or  the  other  must  be  adopted.  The 
territory  Is  liable  for  its  share  of  tbe  debt, 
and  the  court  should  see  that  it  is  paid. 

Judgment  reversed  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 

O'RBAR,  J.,  not  sitting. 


GLASS  et  aL  v.  CINCINNATI  TOBACCO 

WAREHOUSE  CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  28, 1911.) 

1.  Husband  and  Witb  (|  25*)— Agenct  of 

Husband— Nones— Rights  of  Thibo  Pab- 

TIKS. 

Where  a  hnsband  as  agent  for  his  wife 
sends  her  tobacco  to  a  company  with  which  he 
Dad  an  arrangement  for  the  purchase  of  tobacco, 


and  does  not  notify  them  that  It  ia  hers,  bat 
allows  it  to  be  treated  as  his,  the  wife  cannot 
recover  the  purchase  price  from  tbe  company; 
the  fault  being  in  her  agent. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |i  148,  149;  Dec.  Dig.  {  25.*] 

2.  Bills  and  Notes  (}  527*)— AcrioNfr— Evi- 
dence OF  Payment— Sufficiency. 

In  an  action  on  a  note,  where  it  was  claim- 
ed that  the  note  had  been  paid  by  the  deliveiy 
of  crop  mortga^d  to  secure  it,  evidence  held  to 
warrant  a  finding  that  the  note  had  not  been 
paid  or  the  crop  delivered. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  1848;   Dec.  Dig.  i  527.*] 

Appeal  from  Circuit  Court,  Carter  County. 

Action  by  the  Cincinnati  Tobacco  Ware- 
house Company  against  3.  W.  Glass  and  Pat- 
tie  Glass.  From  a  Judgment  for  plaintilt, 
defendants  appeal.    Affirmed. 

Theobald  &  Theobald,  Cor  appellants.  O. 
W.  B.  Wolfford,  for  appellee. 


LASSING,  J.  On  October  6,  1904,  J.  W. 
Glass  and  Pattle  Glass,  residents  of  Carter 
county,  Ky.,  borrowed  from  the  Cincinnati 
Warehouse  Company  $500,  and  executed  a 
chattel  mortgage  upon  a  crop  of  tobacco 
supposed  to  contain  about  10,000  pounds  to 
secure  same  J.  W.  Glass  had  theretofore 
been  purchasing  tobacco  in  the  country  and 
prizing  it  and  shipping  it  to  the  Cincinnati 
Warehouse  Company  upon  a  ccmtract,  by  the 
terms  of  which,  after  the  payment  to  the 
Warehouse  Company  of  certain  fees,  insur- 
ance, and  exi)enBe8,  he  received  all  the  profit 
or  made  good  any  loss  that  arose  out  of  the 
several  purchases  made  by  him.  Out  of  his 
first  year's  venture  he  had  made  money. 
About  the  time  this  loan  was  made,  he  ar- 
ranged with  the  Warehouse  Company  to  buy 
tobacco  during  the  following  season  upon 
the  same  terms.  Under  this  arrangement  be 
bought  and  the  company  advanced  him  mon- 
ey to  pay  for,  more  than  a  hundred  thousand 
pounds  of  tobacco  in  tbe  country,  and  he 
shipped  to  the  warehouse  82  hogsheads  of 
tobacco,  weighing  something  over  88,000 
poimds.  These  were  sold  and  the  net  pro- 
ceeds placed  to  his  credit  The  result  of 
this  last  purchase  was  a  net  loss  to  him  of 
about  $2,000.  The  note  remaining  unpaid, 
the  Warehouse  Company  brought  suit  in  tbe 
Carter  circuit  court  to  enforce  Its  collection. 
Glass  and  his  wife  answered,  and  pleaded 
tbat  the  note  had  been  paid  by  the  shipment 
to  tbe  Warehouse  Company  of  tbe  tobacco 
which  was  pledged  to  secure  it ;  tbat  the  to- 
bacco which  was  pledged  to  secure  this  noto 
was  the  property  of  PatUe  Glass,  wife  of  J. 
W.  Glass;  and  that  it  was  reasonably  worth 
$1,000.  And  she  sought  to  recover  a  Judg- 
ment over  and  against  the  Warehouse  Com- 
pany for  this  $1,000  less  her  note,  with  in- 
terest thereon,  to  the  date  of  the  shipment 
Glass  pleaded  tbat  be  had  bought  and  shipped 
a  large  amount  of  tobacco  to  the  Warehouse 
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Company,  bnt  tbat  he  kept  no  accounts,  and 
tbat  the  company  had  failed  to  furnish  him 
with  a  statement  of  account,  and  he  asked 
tbat  the  accounts  between  them  be  settled 
and  for  a  Judgment  for  any  sum  that  might 
be  found  due  him  upon  a  final  settlement. 
The  Warehouse  Company,  In  Its  reply,  denied 
tbat  it  had  received  any  tobacco  whaterer 
from  the  defendant  Pattie  Glass,  or  for  her 
account,  or  that  the  note,  or  any  part  there- 
of bad  been  paid.  It  denied  that  it  owed 
J.  W.  Glass  any  sum  whatever,  but  pleaded 
that,  upon  a  settlement  of  their  account,  he 
was  Indebted  to  it  in  the  sum  of  $2,^55.66. 
The  a£Brmative  matter  in  this  reply  was 
traversed  of  record,  and  upon  motion  the  case 
was  transferred  to  equity  and  referred  to  the 
master  to  hear  such  proof  as  was  offered  by 
the  respective  parties  in  support  of  their 
contentions.  The  master  toolc  proof  and  re- 
ported the  evidence  in  writing,  together  with 
his  findings.  Upon  the  pleadings,  proof,  re- 
port, and  exceptions  filed  thereto,  the  case 
was  submitted  for  judgment  The  chancellor 
found  in  favor  of  plaintiff  on  the  |500  note 
sued  on  and  dismissed  the  claims  of  both 
Pattie  Glass  and  the  Warehouse  Company 
upon  their  open  accounts.  From  that  finding 
and  Judgment  this  appeal  is  prosecuted. 

The  proof  shows  conclusively  that  appellee 
furnished  the  money  to  J.  W.  Glass  to  pay 
for  103,44S  pounds  of  tobacco,  and  that  he 
shipped  to  appellee  82  hogsheads  of  tobacco, 
weighing  88,iS20  pounds,  and  that  appellee,  on 
this  tobacco  sold,  received  $1,906.91  less  than 
it  paid  out  for  appellant  J.  W.  Glass  In  Its 
purchase,  and  this  |1,906.91  together  with 
$548.55  interest,  is  the  amount  which  It 
sought  to  recover  on  its  counterclaim.  This 
shortage  or  difference  between  the  number  of 
pounds  paid  for  by  appellee  for  appellant, 
amounting  to  more  than  15,000  pounds,  is 
wholly  unexplained  in  the  record,  although 
appellant  testifies  that  he  shipped  this  tobac- 
co purchased  In  the  country  to  appellee,  and 
In  addition  some  10,000  to  20,000  pounds 
which  was  paid  for  by  his  wife  making  In 
the  nelghborbood  of  20  hogsheads  additional. 

The  great  difficulty  with  appellant's  case  Is 
that  he  is  trying  to  speak  from  memory  about 
transactions  that  took  place  four  or  five  years 
prior  thereto,  and  was  unable  to  give  anything 
like  an  accurate  statement  as  to  what  he  had 
done.  All  of  the  tobacco  which  he  bought  In 
the  country  and  shipped  was  shipped  In  bis 


name,  and  the  Warehouse  Company  never  re- 
ceived any  notice  from  him  or  bis  wife  that 
her  tobacco  had  been  shipped,  or  that  she 
was  laying  any  claim  to  any  of  it,  or  was 
demanding  or  looking  to  the  company  for  pay 
for  any  part  thereof.  In  this  particular  the 
conduct  of  appellant  and  his  wife  rather  sup- 
ports the  contention  of  appellee  to  the  effect 
that  theP  note  has  not  been  paid.  All  of  the 
other  tobacco  which  appellant  bought  In  the 
country  he  paid  for  by  drafts  drawn  on  ap- 
p^lee.  We  see  no  reason  why  he  should  have 
made  an  exception  in  favor  of  his  wife. 
When  he  bought  her  tobacco.  If  he  did  so, 
he  should  have  paid  her  as  he  did  any  one 
else,  and  if,  as  be  claims,  the  $500  debt  wu 
her  debt,  be  should  have  deducted  this 
amount  and  drawn  a  draft  on  appellee  for 
the  amount  of  her  tobacco  less  the  amount  of 
her  note.  Instead  of  doing  this,  howevu,  be 
made  no  mention  of  the  fact  that  he  was 
shilling  her  tobacco  to  appellee,  and,  ta  the 
light  of  the  positive  testimony  of  the  presi- 
dent of  appellee  company  to  the  contrary,  we 
must  hold  that  the  record  {alls  to  show  that 
the  tobacco  covered  by  the  mortgage  was 
shipped  to  appellee  at  all. 

But  if  we  were  mistaken  In  this,  and  the 
tobacco  claimed  by  appellant  Pattie  Glass  did 
in  fact  constitute  a  part  of  the  consignment 
by  J.  W.  Glass  to  appellee,  she  would  be  In 
no  better  position,  for  neither  she  nor  her 
husband  at  any  time  notified  the  appellee 
that  her  tobacco  was  included  in  such  con- 
signment Her  husband  had  the  handling  of 
her  tobacco,  and.  If  he  used  it  to  extend  his 
credit  rather  than  extinguish  her  debt,  be, 
and  not  appellee.  Is  to  blame.  Bnt  In  the 
light  of  the  evidence  that  appellee  company 
furnished  the  money  to  pay  for  more  than 
103,000  pounds  of  tobacco  in  the  country  for 
appellant  J.  W.  Glass,  and  received  bnt  abont 
88,000  pounds  of  It  the  conclusion  cannot  be 
escaped  that  J.  W.  Glass  either  failed  to  ship 
a  part  of  this  purchase  to  appellee,  or  else 
did  not  ship  his  wife's  tobacco  to  appellee. 
For,  while  there  would  naturally  be  some 
loss  or  shrinkage  in  weight  In  rehandling  the 
tobacco,  the!  shortage  reported  here  la  entire- 
ly too  large  to  be  accounted  for  In  this  way. 

We  are  of  opinion  that  the  proof  in  this 
case  fully  warranted  the  trial  Judge  in  hold- 
ing that  the  note  in  question  bad  not  been 
paid,  and  his  Judgment  to  this  effect  is  af- 
firmed. 
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LOUISVILLB  4  N.  K.  CO.  t.  HARDY. 
(Court  of  Appeals  of  Kentucky.    Feb.  28, 1911.) 

1.  Masteb  and   Servant  (S  185*)— Injtjbieb 
TO  Skbvant  —  Kailboads  —  Fellow  Sbbv- 

ANT8— VlCK   PBINCIPAI.. 

In  an  action  against  a  railroad  company 
for  injury  to  a  brakenum,  where  the  conductor 
in  charge  of  the  train  and  the  switching,  to  cut 
out  a  car  violated  a  rule  of  the  company  and 
opened  a  switch  on  a  steep  grade,  letting  the 
car  plaintiff  waa  on  go  down  the  grade,  and  he 
waa  thrown  off  and  injured,  the  act  of  the  con- 
ductor was  the  act  of  a  vice  principal  and  not 
that  of  a  fellow  servant 

[ESd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fi  385-421;  Dec.  Dig.  | 
185.*] 

2.  Appeai,  and   Ebrob  (|  1170*)  —  Tmviai. 

BBBOBS— iNSTBDCnONB. 

Under  Civ.  Code  Prac.  I  1S4,  providing 
that  the  court  must  disregard  any  error  or  de- 
fect which  does  not  affect  the  substantial  rights 
of  the  adverse  party,  and  that  no  judgment  shall 
be  reversed  or  vacated  for  such-  error  or  de- 
fect, it  waa  not  reversible  error  for  instructions 
in  an  action  for  personal  Injuries  to  leave  the 
amount  of  damages  for  pain  and  anguish  blank, 
limiting  the  recovery  for  medical  services  to 
$160,  in  all  not  to  exceed  $10,000,  where  the 
evidence  showed  that  the  plaintiff  was  severely 
injured,  and  the  verdict  was  for  $4,000. 

[Bd.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  1170.*] 

Appeal  from  Circuit  Court,  Bourbon  Coun- 
ty. 

Action  by  James  J.  Hardy  againat  the 
IJoniSTlIle  &  Nashville  Railroad  Company. 
From  a  judgment  for  plainttfT,  defendant  ap- 
peals   Affirmed. 

Enunett  M.  Dickson  and  Benjamin  D.  War- 
field,  for  appellant  Robt  B.  Franklin,  Chas. 
A.  McMillan,  and  Bobt  C.  Xalbott,  for  appel- 
lee. 


HOBSON,  0.  J.  James  J.  Hardy,  a  brake- 
man  in  tbe  service  of  the  LonlsvUle  &  Nash- 
ville Railroad  Company,  was  thrown  from  a 
freight  car  and  injured  at  Ford,  Ky.,  on 
April  0, 1900.  He  brought  this  suit  to  recover 
for  bis  injuries,  and  recovered  in  tbe  circuit 
conrt  $4,000.    The  railroad  company  appeals. 

Tbe  facts  of  the  case  as  shown  by  the 
proof  for  the  plaintiff  are  these:  The  train 
on  which  Hardy  was  employed  took  a  side 
track  at  Ford  to  allow  another  train  to  pass. 
Tbey  bad  In  tbe  train  a  car  which  was  to  be 
put  off.  There  was  at  Ford  a  side  track  lead- 
ing down  to  a  mill  on  quite  a  steep  grade, 
and  by  a  rule  of  tbe  company  cars  were  not 
to  be  turned  loose  on  this  track,  but  should 
be  taken  down  by  an  engine  on  account  of 
tbe  danger  of  their  being  unmaneg^ble  from 
tbe  steepness  of  tbe  grada  After  the  other 
train  bad  passed,  Hardy's  train  was  pulled 
out  on  tbe  main  track  with  tbe  view  of  cut- 
ting off  the  car  that  was  to  be  left  at  Ford. 
Tbe  switch  which  led  Into  the  steep  track 


referred  to  was  then  closed.  The  engineer 
pulled  up  with  the  car  in  question  attached 
to  the  engine,  Hardy  being  on  that  car.  Aft- 
er be  got  in  motion,  the  engine  was  checked 
so  as  to  allow  that  car  to  be  cut  loose  from 
the  engine.  The  engine  was  then  speeded  past 
tbe  switch  before  the  car  reached  It,  tbe 
switch  was  then  turned  by  a  brakeman  so  as 
to  throw  tbe  car  in  on  a  side  track.  But 
while  they  were  doing  this  the  conductor  bad 
opened  the  switch  leading  into  the  steep 
track  which  was  about  100  feet  further  on; 
and  so  the  car  with  Hardy  on  It  went  in  on 
this  track.  By  reason  of  the  steepness  of  the 
grade  Hardy  was  unable  to  control  tbe  car. 
Finding  that  be  could  not  control  It  be  tried 
to  go  down  tbe  ladder  and  jump  off,  but  just 
cts  be  got  to  the  ladder,  the  car  which  was 
going  quite  rapidly,  gave  a  Inrcb,  and  threw 
him  off,  breaking  both  bones  of  one  leg  be- 
low tbe  knee,  injuring  bis  hip  and  Injuring 
his  shoulder.  According  to  the  proof  for  the 
defendant,  the  conductor  did  not  turn  the 
switch  leading  into  the  steep  track,  and  was 
not  to  Mame  for  the  car  being  sent  in  on  this 
track  without  an  engine  being  attached  to  It 
Bu  in  view  of  all  tbe  evidence  and  the  cir-' 
cumstances,  we  cannot  say  that  the  conclu- 
sion of  the  jury  was  unwarranted. 

It  is  earnestly  insisted  on  the  appeal  that 
If  the  conductor  turned  the  switch  himself, 
be  was  in  so  doing  discharging  tbe  duty  of 
a  brakeman,  and  was  therefore  simply  a 
fellow  servant  of  Hardy.  But  he  was  the 
managing  agent  of  tbe  defendant  In  cbarge  of 
tbe  train.  He  was  directing  the  movement 
of  tbe  train,  and  if  he  sent  the  car  down  on 
this  steep  switch,  it  was  the  act  of  tbe  de- 
fendant In  I.  C.  R.  R.  Co.  T.  Coleman,  60  S. 
W.  13,  22  Ky.  Law  Rep.  878,  where  tbe  same 
question  was  made,  we  said:  "The  rule  Is 
well  settled  In  this  state  that  tbe  master  Is 
responsible  for  tbe  negligence  of  bis  superior 
servant  to  one  under  bis  control  for  an  In- 
jury thereby  caused  him,  and  we  are  unable 
to  see  that  it  can  make  any  difference  wheth- 
er the  negligent  act  was  done  by  bis  own 
band  or  by  another  under  his  orders.  Tbe 
reason  of  the  rule  is  that  the  superior  serv- 
ant represents  the  master,  and  It  seems  to  us 
to  apply  with  as  much  force  in  one  case  as 
the  other." 

Again  in  DIebold  v.  Wollbom,  122  8.  W. 
212,  we  said:  "When  a  foreman  for  tbe  time 
being  takes  a  place  made  vacant  by  the  ab- 
sence of  a  laborer  who  was  under,  him,  he 
does  not  surrender  the  duties  and  obliga- 
tions of  a  superior;  but  tbe  master  will  be 
responsible  for  bis  negligence  if  it  results 
In  Injury  to  an  employe  who  was  also  subor- 
dinate to  the  foreman.  When  Robinson,  the 
foreman,  undertook  to  perform  tbe  duties  of 
the  absent  engiileer,  be  was  as  much  the  rep- 
resentative of  the  master,  and  tbe  superior 
of  Wollbom,  as  when  tbe  reg^ular  engineer 
was  present,  and  be  was  tbe  superior  of 
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both.  If  the  regular  engineer  had  been  pres- 
ent, and  had  been  directed  by  Robinson  not 
to  stop  the  engine  after  the  stone  was  swung 
over  the  wall,  and  this  Instruction  had  re- 
sulted In  Injury  to  WoUbom,  there  could  be 
no  doubt  that  It  would  have  been  actionable 
negUg^ence,  In  view  of  the  testimony  of  Rob- 
inson that  the  engine  would  not  be  started 
until  a  signal  to  do  bo  was  given.  This  being 
so,  the  fact  that  Robinson  In  temporary 
charge  of  the  engine  was  guilty  of  a  like  act 
of  negligence  rendered  the  master  liable." 
To  same  effect  see  Board  v.  C.  &  O.  R.  R. 
Co.,  70  S.  W.  625,  24  Ky.  Law  Rep.  1079,  and 
I,  C.  R.  R.  Co.  v.  ElUott,  82  S.  W.  374,  26  Ky. 
Law  Rep.  669. 

A  contrary  rule  was  not  laid  down  in  Sin- 
clair V.  I.  C.  R.  R.  Co.,  140  Ky.  152,  130  8. 
W.  978.  In  that  case  the  section  boss,  Prew- 
Itt,  was  helping  his  men  to  get  out  a  tie, 
each  of  them  having  a  pick  with  which  he 
was  pulling  at  the  tie.  The  section  boss's 
pick  slipped  and  struck  Sinclair.  It  was  held 
that  there  was  no  evidence  of  negligence  on 
the  part  of  the  section  boss  in  handling  the 
pick,  and  that  it  was  not  a  matter  of  impor- 
tance that  it  was  the  pick  of  the  foreman, 
Prewitt,  that  slipped.  The  court  said:  "It 
may  be  treated  as  if  the  foreman  waa  do- 
ing what  he  would  have  directed  one  of  the 
other  men  to  do,  or,  in  other  words,  as  if 
Sinclair  had  been  hurt  by  one  of  the  em- 
ployes, who  in  connection  with  Sinclair  and 
the  others  were  polling  oat  the  tie  In  the 
manner  directed  by  Prewitt  If  the  appellee 
company  would  not  be  liable  in  a  state  of 
case  like  this,  clearly  they  could  not  be  liable 
merely  because  Prewitt  happened  at  the  time 
to  be  doing  the  work  of  one  of  the  employes." 

In  the  case  at  bar  if  the  conductor  had  or- 
dered one  of  the  brakemen  to  turn  this 
switch  and  the  car  had  thus  been  run  on  It, 
the  company  would  clearly  be  liable  for  his 
negligence ;  and  we  see  no  sound  reason  why 
It  should  not  be  liable  when  he  turned  it 
with  his  own  hand,  inalead  of  directing  one 
of  his  men  to  turn  it.  In  either  case  under 
the  circumstances  it  was  an  order  by  him  for 
the  car  to  be  run  down  on  a  steep  track  with- 
out an  engine  being  attached  to  it,  thus  en- 
dangering Hardy  who  was  on  the  car  with- 
out means  of  self-protection.  If  the  conduc- 
tor bad  done  with  bis  own  hands  something 
for  which  the  company  would  not  be  liable  if 
It  had  been  done  under  his  orders  by  one  of 
his  men,  the  Sinclair  Case  would  be  in  point 

In  instructing  the  Jury  as  to  the  measnre 
of  damages,  the;  court  among  other  things 
said  this:  "If  tile  Jury  find  for  the  plaintiff, 
they  ought  to  fix  his  damages  at  such  a  sum 
as  will  fairly  and  reasonably  compensate 
him  for  the  physical  pain  and  mental  an- 
guish that  he  has  already  endured,  if  any; 
for  the  loss  of  his  time,  if  any,  not  to  exceed 
$ ;    for  the  medical  services  for  which 


plaintiff  became  Indebted,  If  any,  not  to  ex- 
ceed $150;  for  the  dlminutlou  or  impair- 
ment. If  any,  of  his  power  to  earn  mone;, 
not  to  exceed,  however,  in  all  the  sum  of 
ten  thousand  dollars,  the  amount  claimed  In 
the  petition." 

It  is  insisted  that  the  Judgment  should  be 
reversed  because  the  blank  was  not  filled  in 
this  instruction  after  the  dollar  mark.  No 
doubt  the  blank  was  left  by  oversl^^t,  nei- 
ther party  calling  the  court's  attention  to  IL 
In  cases  of  this  sort  the  maximum  amonnt 
to  be  allowed  for  loss  of  time  should  always 
be  stated  in  the  Instruction,  but  whether  a 
new  trial  should  be  granted  for  an  omis- 
sion to  fill  the  blank  is  a  different  question. 
By  section  134  of  the  Civil  Code  of  Practice, 
the  court  must  in  every  stage  of  an  action 
disregard  any  error  or  defect  wtaicfa  does  not 
affect  the  substantial  rights  of  the  adverse 
party,  and  no  Judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect 
We  have  carefully  considered  the  evidoice, 
and  are  satisfied  upon  the  whole  case  tliat 
if  this  blank  had  been  filled  it  would  in  no 
wise  have  affected  the  result  The  plahitlff 
sustained  serious  Injuries  which  were  vety 
painful.  There  was  testimony  for  him  at  tlie 
trial  which  occurred  about  a  year  after  be 
was  hurt  that  his  injuries  were  pern ment; 
while  there  was  proof  for  the  defendant  that 
it  was  probable  that  in  time  his  leg  would 
be  strong  again.  He  had  not  been  able  to  do 
any  work  to  amount  to  anything  since  he  was 
hurt,  and  what  the  future  would  do  for  bim 
was  by  no  means  dear  under  the  evidence. 
The  Jury  evidently  took  the  view  that  be 
would  never  be  able  to  follow  bis  calling  an^ 
more,  and  on  this  groimd  based  their  verdict 
for  $4,000.  The  instructions  given  by  the 
court  were  practically  taken  from  those  asK- 
ed  by  the  parties,  and  while  some  verbal 
criticisms  are  made,  we  do  not  see  any  sub- 
stantial error  in  them.  On  the  whole  case 
we  think  that  the  defendant  had  a  fair  trial 
on  the  merits,  and  that  no  error  was  commit- 
ted to  the  prejudice  of  its  substantial  rights^ 

Judgment  afllrmed. 


HALL  et  al.  t.  PBATT  et  al. 

(Court  of  Appeals  of  Kentucky.    March  3, 
1911.) 

1.  Boundaries  (8  47*) — Estoffei/— Misbepie- 

6entati0ns. 

Under  the  maxim  that  where  one  of  two 
innocent  persons  must  suffer,  he  alone  sboald 
suffer  who  brought  about  the  condition  by  his 
misrepresentation,  the  owner  of  land,  not  know- 
ing its  boundaries,  who  advised  its  purchaK 
from  another,  wrote  a  deed  for  the  grantor,  and, 
as  deputy  county  clerk,  certified  its  acknowledg- 
ment, is  estopped  to  claim  title  thereto  m 
against  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {{  227-231 ;   Dec.  Dig.  |  47, •] 
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2.   BOTTKDABIEB    d    8*)  —  DESCBIPTTOW  —  CON- 

TBOLUNO  ElLEMKNTs— "Call  Patent." 
Where  nothing  appeared  in  a  "call  patent" 
— that  is,  one  whose  comers  are  all  stakes,  or 
all  bnt  one,  or  whose  lines  were  not  ran  out 
and  marked  at  the  time— except  a  discrepancy 
between  the  fiernre  made  b;  platting  the  patent 
calls  and  the  snrveyor's  plat,  it  is  not  proof 
of  a  mistake  in  the  patent,  and  the  plat  does 
not  control  the  calls  of  the  patent 

[Ed.  Note— For  other  cases,  see  Bonndariea, 
Cent.  Dig.  H  3-41 ;    Dec.  Dig.  |  8.*] 
8.  QniETiNG  Title  (J  12*)— Right  of  Action 

-HPoasKsnoN  ov  Pi.aintiff. 

A  bill  in  equity  to  qaiet  title,  by  parties 
not  in  actual  possession  of  the  land,  will  not  lie. 

[Eli.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  {I  8-12;   Dec.  Dig.  I  12.*] 

Appeal  from  Circuit  Court,  Perry  County- 
Action  by  P.  W.  Hall  and  othem  against 
John  Pratt  and  others.    From  a  Judgment  dis- 
missing the  petition,  plaintiffs  appeal.     Af- 
firmed. 

J.  J.  C.  Bach,  W.  H.  Miller,  Chester  Bach, 
and  Grannis  Bach,  for  appellants.  B.  B. 
Hogg,  for  appellees. 

O'RESAR,  J.  Appellants,  claiming  to  be 
the  owners  and  In  actual  possession  of  a 
tract  of  land  containing  2,600  acres  patented 
to  Ezeklel  HaU  about  1844,  brought  this  suit 
quia  timet  against  appellees.  The  latter  by 
separate  answers  denied  appellant's  owner- 
ship and  possession,  and  asserted  title  in 
themselves  In  their  respective  tracts  describ- 
ed In  their  answers.  Appellee  John  Pratt 
pleaded  an  estoppel  also,  in  that  appellant 
P.  W.  Hall  advised  him  to  purchase  the  land 
from  another,  wrote  the  deed  for  the  gran- 
tor, and,  as  deputy  county  clerk,  took  and 
certified  to  its  acknowledgment.  The  cir- 
cuit court  dismissed  appellant's  petition,  al- 
though the  court  found,  as  a  matter  of  fact 
and  law,  that  appellant's  title  papers  covered 
the  land  In  dispute.  The  Judgment  was  rest- 
ed In  part  upon  the  estoppel  pleaded,  and 
in  part  upon  the  statute  of  limitations  relied 
on  by  all  the  defendants. 

The  matter  in  dispute  was  in  the  main  the 
true  location  of  certain  lines,  constituting 
the  eastern  boundary  of  the  Ezeklel  Hall 
2,500-acre  i>atent  The  transcript  brought 
to  this  court  is  maihfestly  Incomplete.  Cer- 
tain patents,  deeds,  and  a  surveyor's  report, 
all  shown  to  have  been  filed  in  the  court  be- 
low, are  not  brought  up.  The  testimony  of 
the  witnesses,  however.  Is  here.  This  evi- 
dence sustains  the  plea  in  estoppel,  as  well 
as  discloses  that  some  portions  of  the  land 
in  dlQ>nte  were  in  the  actual  possession  of 
the  defendants  when  the  suit  was  brought, 
and  when  it  was  tried. 

The  plea  of  estoppel  is  questioned  on  the 
ground  that  appellants  did  not  then  know 
where  the  lines  were.  But  the  maxim  is, 
where  one  of  two  Innocent  persons  must  suf- 
fer, be  alone  should  suffer  who  brought 
about  the  condition  by  his  misrepresentation. , 


For,  although  appellant,  in  ignorance  of  his 
rights,  induced  a  third'  person  to  buy  the 
land,  the  latter  being  also  ignorant  of  the 
true  state  of  facts,  an^  relying  on  the  state- 
ments and  inducements  made  by  the  former, 
will  be  protected  in  a  subsequent  dispute  I)e- 
tween  the  two  as  to  whether  the  land  was 
in  fact  the  property  of  the  one  inducing  the 
purchase  at  the  time. 

The  evidence  on  the  plea  of  limitation  is 
not  satisfactory.  It  is  rather  vague,  and  in- 
conclusive. It  deals  more  with  opinions  of 
witnesses  and  hearsay,  than  with  the  facts 
showing  the  nature,  extent,  and  continuity 
of  defendant's  possession.  Whether  the 
Judgment  could  be  sustained  on  that  issue,  it 
is  not  necessary,  however,  to  decide,  as  we 
are  satisfied  that  the  Judgment  was  correct 
for  other  reasons. 

The  Ezeklel  Hall  patent  had  but  one  nat^ 
ural  comer;  the  others  being  stakes.  Pre- 
sumably, therefore,  the  land  was  not  actu- 
ally run  out  at  the  time  of  the  original  sur- 
vey; nor,  for  the  same  reason,  was  its  lines 
marked  at  that  time.  The  patent  calls  seem 
to  inclose  a  body  of  land,  and  on  the  face 
of  the  patent  there  is  nothing  to  indicate  a 
mistake  In  it  Nor  Is  there  anything  la  the 
evidence  to  show  that  there  was  a  mistake 
made  by  the  surveyor  In  transcribing  the 
notes  of  his  work  and  certifying  them  to  the 
land  office,  or  that  the  register  made  a  mis- 
take in  issuing  the  patent,  giving  in  it  dif- 
ferent calls  from  those  certified  to  him.  The 
theory  of  there  being  a  mistake  is  rested 
upon  the  fact  that  the  surveyor's  certificate, 
which  had  a  plat  of  the  land  attached  to  it, 
as  required  by  law,  shows  a  different  figure 
from  that  made  by  platting  the  calls  as  they 
appear  in  the  patent  Appellants  cite  and 
rely  upon  certain  opinions  of  this  court,  to 
the  effect  that  the  surveyor's  certificate  and 
plat  may  be  looked  to  to  correct  an  error  In 
the  patent  calls.  Alexander  v.  Lively,  21 
Ky.  169,  17  Am.  Dec.  50;  Patrick  v.  Sprad- 
Un,  4i2  S.  W.  919,  19  Ky.  Law  Rep.  1038; 
Bell  County,  etc.,  Co.  v.  Hendrickson,  68  S. 
W.  842,  24  Ky.  Law  Rep.  371 ;  Bruce  v.  Tay- 
lor, 25  Ky.  163 ;  Mercer  v.  Bate,  27  Ky.  843, 
and  Morgan  v.  Lewis,  92  S.  W.  970,  29  Ky. 
Law  Rep.  200.  But  It  must  first  appear  that 
the  mistake  is  In  the  patent  as  Issued.  If 
nothing  else  appears  In  a  "call"  patent — 
that  is,  one  whose  comers  are  all  stakes,  or 
all  but  one,  or  whose  lines  were  not  run 
out  and  marked  at  the  time — except  a  dis- 
crepancy between  the  figure  made  by  platting 
the  patent  calls  and  the  surveyor's  plat,  it 
Is  not  proof  of  a  mistake  in  the  patent  It 
is  as  apt  to  be  a  mistake  in  the  surveyor's 
plat.  It  is  not  suggested  in  this  case  that 
the  calls  in  the  patent  and  those  in  the  sur- 
veyor's certificate  are  different  The  sur- 
veyor's plat  is  of  equal  dignity  with  his  oth- 
er certified  work,  but  not  superior.    The  cor- 
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rect  running  of  the  patent  In  such  state  of 
case  as  we  have  here  is  to  follow  Its  calls, 
courses,  and  distances,  and  closing  the  last 
line  so  as  to  make  a  complete  boundary.  In 
this  view  of  the  cas^,  the  eastern  boundary 
of  appellant's  land  (the  Ezekiel  Hall  2,600 
acres)  Is  the  one  adopted  by  the  court  under 
the  plea  of  limitation,  as  having  been  fixed 
by  the  adverse  possession  of  the  appellees. 
Further  evidencing  the  correctness  of  this 
conclusion  In  the  Instant  case,  is  the  fact 
that  appellants  and  the  adjacent  owners  for 
many  years — ^for  20  or  more — have  treated 
that  as  the  true  line  of  that  boundary. 

For  another  reason,  the  judgment  should 
be  affirmed.  As  the  evidence  disclosed  that 
appellants  were  not  In  the  actual  possession 
of  the  territory  In  dispute,  a  bill  In  equity  to 
quiet  their  title  did  not  He. 

The  judgment  dismissing  the  petition  most 
be  affirmed. 


BARTON  r.  BARTON'S  ADM'B  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  28.  1911.) 

1.  WrrwEssES  (§  160*)— Tbansaciions  with 
Decedent. 

On  the  trial  of  exceptions  to  a  report  of 
a  commissioner,  allowing  a  note  asainst  an  es- 
tate, conversation*  bad  between  heirs  of  a  dece- 
dent and  decedent  in  the  presence  of  claimant 
are  admissible  in  evidence  under  the  Code. 

[Ed.  Note. — For  other  cases,   see   Witnesses, 
Cent.  Dig.  H  606.  697;   Dec.  Dig.  S  160.*] 

2.  WiTNESSM    (i    177*>— TBANSACrnOKS    WITH 

Decedewt— Rebuttal  TESTDioifT. 

Where  heirs,  on  the  trial  of  exceptions  to 
the  report  of  a  commissioner  allowing  a  note 
against  the  estate,  testify  as  to  conversations 
had  with  decedent  in  the  presence  of  claimant 
under  Civ.  Code  Prac.  |  606,  subsec.  2,  the 
claimant  has  the  right  to  testify  to  any  state- 
ment or  conversation  with  the  deceased  testified 
to  by  the  heirs,  bnt  cannot  testify  as  to  other 
conversations  not  had  in  the  presence  of  the 
heirs. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  718;  Dec.  Dig.  g  177.*] 

8.  Appeal  and  Errob  (g  1033*)— Erhob  Fa- 
voBABLE  TO  Complainant— WITNESSES. 
A  claimant  against  the  estate  of  a  dece- 
dent cannot  complain  of  error  in  being  allowed 
to  testify  to  conveisations  had  with  decedent 
which  were  not  In  the  presence  of  heirs  con- 
testing the  claim  under  Civ.  Code  Prac.  t  606, 
subsec.  2,  as  the  error  is  favorable  to  claimant. 
[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4054 ;  Dec.  Dig.  I  1033.*] 

4.  Witnesses  (g  406*)— Contradiction— Shop 
Books— Documentary  Evidence. 

On  an  issue  as  to  whether  a  note  filed 
against  an  estate  had  been  procured  by  nndue 
infiuence  in  defense  of  which  claimant  testified 
that  he  had  only  received  as  pay,  a  small 
amount  for  two  years'  work  on  his  father's 
farm,  a  small  book  kept  by  deceased,  entries  in 
which  were  in  bis  bandwritinx,  and  it  being  the 
only  book  kept  by  him  and  which  contained  ac- 
counts against  ail  who  had  worked  for  him  on 
his  farm,  is  admissible  as  a  shopkeeper's  book 
to  contradict  claimant's  statement. 

[Ed.   Note. — For  other  cases,   see   Witnesses, 
Cent.  Dig.  |g  1276-1279 ;    Dec.  Dig.  g  406.*] 


6.  Executors  and  ADjaNiBTBATOsa  ({{  473, 
474*)— Administration   Suit— Claims— Ex- 
ceptions—Trial— Question  FDR  JUBT. 
On  the  trial  of  exceptions  to  the  report  of 
a  commissioner,  allowing  a  note  against  an  es- 
tate, in  an  administration  suit,  whether  claim- 
ant procured  the  note  from  decedent  hy  nndue 
influence  held,  under  the  evidence,  for  the  jary. 
[Bid.   Note. — For   other  cases,   see  Executors 
and  Administrators,  Cent.  Dig.  g  2051 ;    Dec 
Dig.  gg  473,  474.*] 

6.  Appeal  and  Error  (}  882*)  —  Tbansfkr 
OF  Causes- Error  Fatobable  to  Cox- 
plain  ant. 

A  party  cannot  complain  l>ecanse,  on  bis 
motion  and  over  the  objection  of  the  other  par- 
ty, the  cause  was  transferred  from  the  equity 
to  the  ordinary  docket  to  be  tried  by  a  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  3593;  Dec.  Dig.  g  882.*  ] 

7.  ElxEcuTORS  and  Administrators  (g  473*)— 
Administration  Suit— Claims.  Aoaznst 
Es-sATE— Issue  of  Fact. 

An  exception  in  an  administration  suit  to 
the  report  of  a  referee  allowing  a  note  against 
the  estate,  on  the  ground  that  the  note  was 

{(rocured  by  undue  influence,  raises  a  common- 
aw  Issue  which  should  be  tried  by  a  Jury. 

[Ed.  Note.— For  other  cases,  see  E^xecntora 
and  Administrators,  Dec.  Dig.  g  473.*] 

Appeal  from  Circuit  Court,  Bourbon 
County. 

Administration  suit  by  Joshua  Barton's 
administrator  and  others  against  VlrgB  Bar- 
ton. From  a  judgment  for  plaintifrs,  defend- 
ant appeals.    Affirmed. 

Morgan  &  Darragh  and  Bmmett  BL  Dick- 
son, for  appellant.  Talbott  &  Whitley,  Giuis. 
A.  McMillan,  and  Robert  B.  Franklin,  for  ap- 
pellees. 

NUNN,  J.  One  Joshua  Barton  died  In 
the  year  1908  at  the  age  of  74  years,  and 
left  surviving  him  his  wife,  three  boys,  and 
two  girls,  all  of  whom  were  over  21  years 
of  age  at  the  time  of  his  death.  Barton  own- 
ed about  760  acres  of  land  worth  about  $70 
an  acre.  He  was  an  extensive  farmer  and 
stock  raiser.  He  had  from  40  to  45  borset 
and  about  75  head  of  Durham  cattle,  all 
pedigreed.  Barton  owed  at  the  time  of  bis 
death  $40,000  or  $60,000  which  was  secured 
by  mortgages  on  his  land  and  most  of  his 
stock.  This  action  was  brought  by  his  ad- 
ministrator, widow,  tw«  daughters,  and  two 
of  his  sons  against  Virgil  L.  Barton,  his  oth- 
er son,  and  his  creditors  for  a  settlement  of 
the  estate.  A  reference  was  made  to  the 
master  commissioner  to  take  proof  of  dalma 
against  the  estate,  and  appellant,  VirgU  L. 
Barton,  filed  three,  one  a  note  for  $500, 
which  Is  as  follows:  "$500.00.  Apr.  7th,  1905. 
One  day  after  date  I  promise  to  pay  V.  h. 
Barton  or  order  five  hundred  dollars  for 
his  improvements  on  my  farm  If  I  give 
him  the  land  these  improvements  are  on, 
this  note  Is  null  and  void.  Value  received, 
negotiable  and  payable  at  Millersburg  De- 
posit Bank.  Otherwise  this  note  stands  good 
for  the  amount  mentioned.  Joshua  Barton." 
Another  one  of  the  claims  filed  by  blm  was 
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an  acconnt  for  labor  performed  for  Joohaa 
Barton  from  AprU  7,  1906,  to  August  7,  1908, 
at  $1,000  per  year,  amounting  to  $2,333.83. 
The  third  claim  was  a  note  for  $8,000,  and  is 
a«  follows:  "$8,000.00.  Cyntblana,  Ky.,  Apr. 
7th,  1906.  One  day  after  date  I  promise  to 
pay  to  the  order  of  V.  L.  Barton  at  the  Na- 
tional Bank  of  Gynthlana,  for  ralne  recelr- 
ed.  el^t  thousand  dollars,  with  fire  per  cent. 
Interest  from  date  until  paid.  The  payee 
and  all  subsequent  indorsers  waive  demand, 
protest,  notice  of  protest,  and  all  legal  dili- 
gence to  enforce  the  collection  of  this  note. 
For  attending  and  running  the  farm  for 
eight  years.  Joshua  Barton."  The  commis- 
sioner filed  his  report  allowing  these  claims, 
and  appellees  filed  exceptions  to  the  claim 
for  $8,000,  which  are  as  follows:  "(1)  They 
have  no  knowledge  or  information  suflSctent 
to  form  a  belief  whether  decedent  either 
signed  or  dellrered  said  note,  and  they  re- 
quire proof  thereof.  (2)  If  the  defendant 
did  sign  and  deliver  said  note,  there  was 
no  consideration  therefor.  (3)  If  the  de- 
cedent did  sign  and  deliver  said  note,  the 
decedent  was  not  In  fact  Indebted  to  the 
payee,  and  the  execution  thereof  was  pro- 
cured by  the  exercise  of  undue  influence  over 
the  payor  by  the  payee.  (4)  The  decedent 
was,  at  the  time  the  said  note  bears  date, 
very  much  involved  financially,  and  antici- 
pated bankruptcy,  or  an  assignment,  and  was 
old  and  broken  in  health,  and  the  payee 
young  and  vigorous  and  his  son.  And,  if  the 
decedent  did  sign  and  deliver  said  note,  the 
payee,  his  son,  procured  the  execution  of 
said  note  by  the  exercise  of  undue  influence 
over  the  maker,  in  encouraging  the  parental 
Instincts  of  the  maker  to  provide  for  the 
maker's  wife  and  children,  even  as  against 
creditors,  and  encouraging  and  leading  the 
maker  to  believe  that  his  estate,  to  the  ex- 
tent of  said  note,  could  be  thereby  saved  to 
the  maker's  family.  Including  the  said  payee, 
his  son.  (S)  Because,  If  the  decedent  did 
sign  and  deliver  said  note,  the  payfe,  by 
the  exercise  of  undue  influence  over  ttie  pay- 
or, induced  the  payor  to  execute  such  note 
for  the  purpose  and  with  the  object  of  sav- 
ing that  much  of  the  maker's  estate  for  the 
benefit  of  the  maker's  family.  Including  the 
payee,  his  son,  and  the  payee  is  now,  con- 
trary to  such  secret  trust,  undertaking  to 
enforce  the  said  note  for  his  own  personal 
benefit  as  a  debt  against  the  estate,  and 
against  the  widow  and  other  children  of  the 
decedent,  when  the  maker  was  not  in  fact 
Indebted  to  him.  And  the  payment  of  said 
note  as  a  debt  would  be  gross  injustice  to 
the  widow  and  other  children  of  the  dece- 
dent" Appellees  withdrew  the  first  excep- 
tion and  filed  in  lieu  thereof  the  following: 
"(1)  Elthtt  the  decedent  delivered  the  note 
for  $8,000  to  his  son  V.  L.  Barton  for  the 
purpose  of  borrowing  money  for  the  dece- 
dent, and  for  no  other  purpose,  and  the  same 
was  not  used  for  the  purpose  for  which  It 


was  Intended ;  (2)  or  tlie  facts  set  out  in  the 
exceptions  2,  S,  4^  and  6  filed  March  19,  1909, 
were  and  are  true." 

After  the  above  exceptions  were  filed,  ap- 
pellees also  filed  exceptions  to  the  account 
for  $2,S33;  but  they  were  not  litigated  in 
this  action.  On  March  23,  1900,  appellant, 
Virgil  li.  Barton,  moved  the  court  to  grant 
an  issue  out  of  chancery  to  try  the  ques- 
tions of  fact  raised  by  the  exceptions  filed 
to  the  master  commissioner's  report  allow- 
ing the  $S,000  note.  Appellees  objected  and 
excepted  to  this  order  and  afterwards  mov- 
ed the  court  to  set  It  aside  and  grant  them 
a  trial  of  the  issues  in  equity,  which  the 
court  refused  to  do  and  appellees  excepted. 
The  parties  entered  Into  a  trial  of  the  case. 
The  evidence  was  heard,  and  the  jury,  upon 
the  instructions  of  the  court,  found  against 
the  note.  At  the  conclusion  of  the  evidence, 
the  court  made  an  oral  statement  to  the  Jury 
telling  them,  in  effect,  that  the  first  excep- 
tion filed  by  appellees  had  been  withdrawn, 
and  that  they  would  therefore  consider  no 
evidence  with  reference  thereto,  and  that  the 
exceptions  filed  In  lien  thereof  to  the  effect 
that  Joshua  Barton  had  issued  this  note  for 
the  purpose  of  borrowing  money  and  for  no 
other  were  not  supported  by  any  evidence  and 
should  not  be  considered.  The  court  fur- 
ther told  the  Jury  that  it  should  not  consider 
exception  No.  6,  which  was  to  the  effect  that 
the  note  was  executed  for  the  purpose  of 
providing  for  the  family  as  against  other 
creditors,  as  there  was  no  proof  upon  that 
issue.  The  court  then  gave  the  Jury,  upon  Its 
own  motion,  the  following  instructions: 

"A.  Ton  are  instructed  to  find  for  defend- 
ant, Virgil  L.  Barton,  the  sum  of  $8,000, 
with  Interest  thereon  af  5  per  cent,  per  an- 
num from  the  7th  day  of  April,  1906,  until 
paid,  the  amount  claimed  by  him  on  the 
note  in  controversy,  unless,  however,  you  be- 
lieve from  the  evidence  that  at  the  time  said 
note  was  signed  and  delivered  by  the  dece- 
dent, Joshua  Barton,  that  the  same  was  so 
signed  and  delivered  by  him  without  any 
consideration  therefor,  and  the  meaning  of 
the  words,  'without  any  consideration,'  as 
applies  in  this  case,  is  as  follows:  If  you  be- 
lieve from  the  evidence  that  at  the  time 
the  said  note  was  signed  and  delivered,  that 
the  decedent,  Joshua  Barton,  was  not  in- 
debted to  the  defendant,  VlrgU  L.  Barton,  for 
any  amount  for  services  which  he  claims  to 
have  rendered,  and  that  he  was  under  no 
obligation  to  pay  any  sum  whatever  for 
work  and  labor  and  services  claimed  to  have 
been  rendered,  then  the  defendant  will  take 
nothing  under  said  note,  and  your  verdict 
shall  be  for  the  plaintiffs. 

"If,  however,  you  believe  from  the  evi- 
dence that  the  defendant,  Virgil  L.  Barton, 
rendered  any  services  to  the  decedent,  Josh- 
ua Barton,  within  the  period  of  eight  years 
prior  to  the  making  of  said  note  in  the  way 
of  attending  and  running  the  farm  and  car- 
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ing  for  the  stock,  for  whicb  !>aid  decedent, 
Josbua  Barton,  had,  by  contract,  expressed 
or  Implied,  agreed  to  compensate  him,  then 
you  will  find  for  the  defendant  the  full 
amount  of  the  note,  as  stated  by  the  first 
paragraph  of  this  instruction.  * 

"B.  If  the  Jury  believe  from  the  evidence 
that  at  the  time  the  said  note  was  signed  and 
delivered  to  the  defendant,  Virgil  L.  Barton, 
the  said  decedent,  Joshua  Barton,  was  In- 
duced to  sign  and  deliver  the  same  to  the 
said  Virgil  Barton  by  the  exercise  then  and 
there  of  undue  influence  upon  him  upon  the 
part  of  the  defendant,  Virgil  L.  Barton,  and 
that  but  for  said  undue  Influence  he  would 
not  have  signed  and  delivered  the  same,  then 
you  will  find  for  the  plaintiffs  and  against 
the  said  Virgil  L.  Barton. 

"'Undue  Influence,'  as  used  in  these  In- 
Btmctions,  Is  defined  as  follows:  The  court 
Instructs  the  jury  that  Influence  obtained  by 
modest  persuasion  and  argument  addressed 
to  the  understanding,  or  by  mere  appeals  to 
the  affection,  cannot  be  properly  termed  un- 
due influence  In  a  legal  sense;  but  influence 
obtained  by  flattery,  importunity,  threats, 
superiority  of  will,  mind,  or  character,  or 
by  what  art  soever  that  human  thought,  In- 
genuity, or  cunning  may  employ,  which  would 
give  dominion  over  the  will  of  the  decedent 
to  such  extent  as  to  destroy  free  agency,  or 
constrain  him  to  do  against  his  will  what  be 
is  unable  to  refuse,  is  such  an  Influence  as 
the  law  condemns  as  undue,  when  exercised 
by  any  one  Immediately  over  the  act,  wheth- 
er by  direction  or  Indirection,  or  obtained  at 
one  time  or  another." 

Appellant  objected  to  the  widow  and  oth- 
er children  testifying  to  what  Joshua  Bart6n 
said  to  him  and  what  be  said  to  Joshua  Bar- 
ton with  reference  to  the  Issues,  as  Joshua 
Barton  was  dead  and  they  were  heirs  of  his 
estate.  The  court  did  not  permit  them  to 
testify  as  to  what  Joshua  Barton  said,  unless 
it  was  said  to  or  in  the  presence  and  hearing 
of  appellant.  This  was  clearly  competent 
under  the  Code  and  all  the  authorities  with 
reference  thereto,  and  we  deem  it  unneces- 
sary to  cite  them.  This  being  so,  appellant 
had  a  right  to  testify  to  any  statement  or 
conversation  with  Joshua  Barton  which  was 
testified  to  by  appellees.  The  court,  however, 
did  not  confine  him  to  these  statements,  but 
permitted  him  to  tell  other  conversations  had 
with  his  father  and  all  about  the  execution 
and  delivery  of  the  note  when  no  one  was 
present  except  appellant  and  his  father.  This 
was  error,  but  it  was  In  favor  of  appellant 
Subsection  2  of  section  606  of  the  Civil  Code 
of  Practice  provides:  "Subject  to  the  provi- 
sions of  subsection  7  of  this  section,  no  per- 
son shall  testify  for  himself  concerning  any 
verbal  statement  of,  or  any  transaction  with, 
or  any  act  done  or  omitted  to  be  done  by 
•  •  •  one  who  is  dead  when  the  testimony 
Is  offered  to  be  given  except  for  the  purpose, 
and  to  the  extent,  of  affecting  one  who  is 
living,  and  who,  when  over  fourteen  years  of 


age  and  of  sound  mind,  heard  sncta  statement, 
or  was  present  when  such  transaction  took 
place,  or  when  such  act  was  done  or  omitted, 
unless  *  *  •  (c)  the  decedent,  or  a  rep- 
resentative of,  or  some  one  interested  in.  his 
estate,  shall  have  testified  against  such  per- 
son, with  reference  thereto."  Many  dedsiona 
of  this  state  might  be  cited  sustaining  this 
position ;  but  the  Code  is  so  explldt  It  needs 
no  construction. 

Appellant  testified  that  prior  to  1900  be 
and  his  brother  EYank  raised  crops  of  com 
on  the  farm  on  the  shares ;  that  they  gave 
their  father  one-half  at  the  time  of  division ; 
that  he  and  his  brother  took  one-fourth  each ; 
that  at  the  beginning  of  1900  his  father  made 
a  proposition  to  him  and  the  other  boys 
wherein  he  stated  that  he  was  Indebted,  and 
as  he  was  old  he  was  unable  to  pay  out ;  that 
if  they  would  stay  on  the  farm  he  would  fur- 
nish them  with  everything  to  live  upon  if 
they  would  work  for  $150  or  $200  a  year, 
which  would  enable  him  to  pay  off  his  In- 
debtedness and  leave  the  property  for  them 
and  their  sisters.  Appellant  stated  that  he 
accepted  this  proposition  but  his  brothers 
did  not ;  that  he  worked  under  this  arrange- 
ment for  two  years  and  was  making  arrange- 
ments at  the  end  thereof  to  move  to  In- 
diana and  take  charge  of  a  t&rm  for  a  man 
by  the  name  of  Vose,  who  had  agreed  to  fur- 
nish him  a  home  for  himself  and  family  and 
all  the  supplies  raised  on  the  farm  that  he 
needed  and  to  give  him  $500  a  year  for  man- 
aging the  farm;  that  upon  his  return  from 
that  state,  and  after  telling  his  father  what 
he  had  been  offered,  he  told  him  that  he 
could  not  get  along  without  him  upon  the 
farm,  and  if  he  would  stay  with  him  he 
would  do  a  better  part  by  him  than  Vose. 
Appellant  testified  that  he  told  his  father 
that  if  he  would  do  that  he  would  remain 
with  him;  that  he  did  stay  upon  the  farm 
with  this  understanding  until  his  father's 
death  in  1908;  that  he  took  charge  of  the 
horses,  cattle,  bogs,  and  sheep  and  gave  them 
particular  attention;  that  he  managed  and 
helped  to  raise  the  crops;  that  he  did  not 
raise  any  corn  after  that  on  the  shares,  ex- 
cept one  year,  about  1905,  he  raised  about 
80  acres  of  com.  He  further  testified  that 
late  in  the  afternoon  of  April  6,  1906,  his 
father  was  driving  home  by  his  house,  and 
he  went  out  and  got  into  the  buggy  with 
him  and  drove  200  or  300  yards  to  his  father's 
barn;  that  while  they  were  on  their  way 
he  reminded  his  father  that  he  had  promised 
to  arrange  with  bim  for  his  work  and  do  a 
better  part  by  him  than  Vose  offered  to  do, 
and  that  death  was  certain  and  life  uncer- 
tain; that  his  father  replied,  "Blame  it,  I 
will  fix  it  to-night" ;  that  the  words,  "blame 
It"  were  bywords  of  bis  father's;  that  on 
the  following  morning,  April  7th,  he  saw 
some  one  coming  towards  his  house,  and  be 
stepped  out  of  the  door  to  see  who  it  was. 
and  he  met  his  father,  who  hcmded  him  a 
paper,  the  $8,000  note,  and  told  him  to  read 
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It  and  see  if  It  would  ntlsfy  blm.  He  stated 
that  he  read  the  paper  and  told  bis  father  it 
was  all  right  if  it  was  written  right,  and 
bis  father  said  it  was;  that  about  an  bonr 
after  be  received  the  paper  a  man  by  the 
name  of  Kennedy  was  passing  by,  and  be 
showed  It  to  him,  and  Kennedy  said  he  wish- 
ed he  had  not  seen  it  This  was  all  appel- 
lant testified  to  with  reference  to  the  note. 
Appellees  agree  with  appellant  as  to  bis 
raising  crops  on  the  shares  prior  to  1900,  and 
as  to  bis  working  for  $130  or  $200  and  pro- 
Tisions  for  himself  and  family  during  the 
years  1900  and  1901,  and  as  to  his  becoming 
dissatisfied  with  bis  contract  and  attempting 
to  make  arrangements  with  somebody  in  In- 
diana. But  appellees  testified  that  upon  ap- 
pellant's return  from  Indiana  he  said  tliat  he 
did  not  like  up  there  and  was  not  going 
back;  that  he  bad  rather  work  the  farm  at 
borne  on  the  shares,  and  after  that  he  did 
work  on  the  shares.  Appellant  testified  that 
his  father  had  one  or  two  public  sales  every 
year;  that  be  took  charge  of  the  stock  and 
prepared  it  for  sale  and  performed  services 
at  all  the  sales.  There  Is  not  much  contro- 
versy about  this,  but  the  brothers  say  that 
they  also  aided  at  the  sales.  One  of  appel- 
lant's witnesses,  Dr.  Righter,  says  that  at 
about  the  time  appellant  was  leaving  for  In- 
diana, or  while  be  was  there,  be  heard  Josh- 
ua Barton  say  that  he  could  not  get  along 
very  well  on  the  farm  without  Virgil,  and 
that  he  was  afraid  that  bis  (YlrgU's)  father- 
in-law  and  mother-in-law  were  infiuenclng 
him  to  leave,  that  after  Vlrgtl's  return  be 
asked  Joshua  Barton  if  Virgil  was  going  to 
stay  with  him,  and  be  cmswered  that  he  had 
fixed  or  satisfied  Virgil,  and  that  he  was  go- 
ing to  stay.  Appellees  testified  that  soon  aft- 
er the  burial  of  their  father  they  met  in 
Judge  Stitt'B  office  in  Paris,  Ky.,  for  the 
purpose  of  agreeing  on  some  one  to  act  as 
administrator;  that  while  there,  appellant 
being  present,  they  all  tried  to  see  to  wtiat 
extent  the  estate  was  indebted,  and  each  one 
gave  in  all  the  claims  against  it  that  they 
could  think  of,  but  appellant  did  not  mention 
at  that  time  the  $8,000  mote.  They  met 
again,  four  or  five  days  later,  at  the  old 
home  place,  and  some  of  them,  during  the 
meantime,  had  heard  of  this  $ii,000  note,  and 
they  asked  Virgil  if  be  bad  it  and  if  he  was 
going  to  present  it,  end  be  said,  "Yes,"  be 
reckoned  he  would.  One  of  his  brothers  then 
said  to  blm  that  he  ought  not  to,  because  he 
knew  there  were  otber  notes  of  the  same 
kind  out  which  bad  been  executed  by  his 
father.  The  court  sustained  an  objection  to 
this  statement  as  to  there  being  other  notes 
of  the  same  kind  in  the  hands  of  the  chil- 
dren, and  no  proof  of  this  character  was 
afterwards  introduced  or  offered  to  be  in- 
troduced. Appellee  Introduced  the  clerk  of 
the  county  court  and  showed  that  Joshua 
Barton's  mortgaged  indebtedness  in  1906 
amounted  to  $35,000  or  $40,000,  and  the  sher- 
iff showed  $4,000  or  $5,000  worth  of  unset- 


tled executiona  In  the  early  part  of  1806 
against  Joshua  Barton.  Appellees  also  intro- 
duced the  cashier  of  a  bank  In  Paris,  who 
testified  that  the  bank  had  loaned  Joshua 
Barton  $4,000  or  $5,000  with  which  to  pay 
ofT  the  Judgments,  or  executions;  that  the 
loan  was  made  for  six  months ;  that  it  was 
hard  for  Joshua  Barton  to  obtain  a  loan  on 
account  of  the  previous  mortgages  covering 
all  that  be  had ;  that  the  bank  made  the  loan 
upon  the  following  conditions:  That  is,  Josh- 
ua Barton  was  to  draw  up  a  deed  of  assign- 
ment making  the  cashier  of  this  bank  bis  as- 
signee, execute  It,  and  leave  It  with  the  cash- 
ier to  be  filed  of  record  In  the  county  court 
clerk's  office  if  he  failed  to  pay  the  amount 
borrowed  at  the  end  of  the  six  months.  The 
six  months  expired  about  the  time  the  $8,- 
000  note  was  executed  and  delivered.  There 
was  a  great  deal  of  testimony  to  the  effect 
that  appellant  made  a  valuable  hand  upon 
bis  father's  farm,  end  much  to  the  effect  that 
he  continued  to  work  on  the  farm  as  he  bad 
been  in  the  habit  of  doing.  All  the  witnesses 
who  testify  upon  the  subject  agree  that  Josh- 
ua Barton  was  active  in  the  control  and  man- 
agement of  his  farm;  that  be  rode  horse- 
back over  it  most  every  day  and  directed  the 
work  thereon,  until  his  last  illness  in  1908. 

Appellees  Introduced  a  bpok  kept  by  Josh- 
ua Barton.  The  book  is  not  before  us;  but 
there  is  what  purports  to  be  a  copy  lit  the 
record  of  all  that  the  book  contained  rela- 
tive to  the  issues.  Appellant  testified  that 
bis  father  paid  him  only  $100  during  the 
two  years  he  worked  for  $150  or  $200  a 
year.  The  book  contradicts  this  statement, 
and  there  seems  to  be  no  doubt  but  what 
Joshua  Barton  kept  the  book  and  that  the 
entries  are  in  bis  handwriting.  Appellant's 
counsel  objected  to  this  book  being  intro- 
duced and  refer  to  the  cases  of  Montgomery 
County  V.  Bean,  82  S.  W.  240,  26  Ky.  Law 
Rep.  568,  and  Little  v.  Berry,  113  S.  W.  902, 
as  sustaining  their  position  that  it  was  in- 
competent evidence.  The  book  referred  to 
in  the  case  of  Montgomery  County  v.  Bean 
was  introduced  to  show  a  payment  by  the 
treasurer  on  a  lot,  and  the  court  decided  that 
it  was  not  admissible  to  show  an  absolute 
sale  of  the  lot  by  B.  to  the  company.  The 
one  referred  to  in  the  case  of  Little  v.  Berry 
did  not  purport  to  be  a  book  of  accountb 
against  Individuals,  but  was  only  a  mem- 
orandum of  certain  transactions  by  the  owner 
as  he  noted  them  in  the  book,  and  the  court 
decided  that  the  owner  of  that  book  could 
not  introduce  It  as  original  entries;  that  It 
was  not  the  kind  of  book  authorized  to  be  in- 
troduced as  evidence.  The  book  Introduced 
In  the  case  at  bar,  it  is  true,  is  a  small  one ; 
but  it  Is  shown  to  be  the  only  one  kept  by 
Joshua  Barton  at  that  time,  and  the  entries 
are  accounts  made  therein  by  himself  against 
all  the  hands  who  worked  on  the  farm  at 
that  time.  In  onr  opinion  this  was  a  "shop- 
keeper's book"  in  the  meaning  of  the  lan- 
guage used  in  the  last  opinion  referred  to 
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and  waa  competent  evidence.  Appellant 
fihould  hare  been  permitted,  after  It  was  in- 
troduced, to  explain  It  the  beat  he  could, 
which  was  done,  and  he  simply  stated  that 
be  knew  nothing  of  the  transactions  set  forth 
In  the  book. 

There  was  very  little  testimony  tending  to 
show  undue  Influence  on  appellant's  part 
In  obtaining  the  note;  but  this,  as  well  as 
the  issue  of  no  consideration,  was  succlntly 
and  properly  submitted  to  the  Jury. 

In  our  opinion,  there  was  more  evidence 
to  the  effect  that  Joshua  Barton  executed 
and  delivered  this  note  for  the  purpose  of 
giving  the  members  of  his  family  an  advan- 
tage over  bis  creditors,  than  there  was  evi- 
dence to  support  the  two  Issues  submitted  to 
the  Jury.  The  testimony  shows  that  the  note 
was  executed  at  a  time  when  Joshua  Barton 
was  in  embarrassed  circumstances  and  at 
about  the  time  the  assignment  which  he  had 
already  executed  was  to  take  effect ;  but  the 
failure  to  submit  this  issue  was  not  prejudi- 
cial to  appellant,  but  to  appellees. 

The  note  stated  that  the  consideration  for 
it  was  eight  years'  services,  from  1S98  to 
1906,  which  would  make  $1,000  per  year, 
and,  besides  this,  appellant  was  furnished 
with  food  supplies  for  himself  and  family. 
But  few  farmers  could  pay  such  a  price. 
This  fact  of  itself  Is  suspicious,  and,  be- 
sides, the  note  was  executed  for  |1,000  for 
three  years,  as  all  agree  that  for  1906  and 
1909  appellant  worked  upon  the  farm  with 
his  brother  for  a  part  of  the  crops,  and  for 
1900  and  1901  he  worked  under  a  contract 
price  of  |160  or  $200  a  year.  We  cannot  un- 
derstand why  Joshua  Barton  would  execute 
a  note  agreeing  to  pay  $3,000  or  $4,000  for 
these  years,  unless,  as  stated,  be  wanted  to 
give  his  children  an  advantage  over  lila 
creditors.  If  appellant  worked  on  the  farm 
for  a  part  of  the  crops  until  1906,  as  shown 
by  appellees'  testimony,  the  note  was  given 
without  any  consideration. 

Appellant  has  no  right  to  complain  because 
this  case  was  transferred  from  the  equity  to 
the  ordinary  docket  in  the  lower  court  to  be 
tried  by  a  Jury.  It  was  done  upon  his  mo- 
tion; the  order  was  made  over  the  objec- 
tion of  appellees,  and,  besides,  the  exceptions 
to  the  report  allowing  the  note  raised  a  com- 
mon-law issue,  which  should  have  been  tried 
by  a  Jury,  as  was  done. 

There  being  no  errors  prejudicial  to  the 
substantial  rights  of  appellant,  the  Judgment 
is  affirmed. 


SHAVER'S  ADM'B  et  al.  v.  EWALD'S  BJX'Bst 

(Court  of  Appeals  of  Kentucky.     Feb.  28, 
1911.) 
1.  WII.I.S   (i   657*)— Conditions— Leoatees— 
Acceptance— "All  the  Legatees." 

Where  a  testator  left  legacies  to  relatives, 
with  the  provision  that  all  the  legatees  shall  ac- 


cept such  legacies  in  foil  satisfaction  of  all 
claims  against  testator  or  bis  estate,  the  words 
"all  the  legatees"  meant  "each"  of  them,  and 
the  legatees  who  were  willing  to  accept  under 
the  will  could  do  so,  regardless  of  the  accept- 
ance of  the  others. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1551,  1552 ;    Dec.  Dig.  {  657.» 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  812-336;  voL  8,  ppw  7572,  7573.1 

2.  Wills   ft  461*)— OoNSTBironoif— Dsviscs. 

A  construction  that  will  sustain  a  devise 
is  preferred  to  one  that  will  defeat  it,  unless  the 
latter  is  required  by  the  language  of  the  will; 
and  conjunctive  words  will  be  read  as  disjunc- 
tive, when  necessaiy  to  effectuate  testator  s  in- 
tention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  980;    Dec  Dig.  i  461.*] 

3.  Wills  (|  656*)  —  COHaTBUcnoH  —  Cokdi- 

TIONS. 

Where  a  will  is  correctly  drawn,  the  court 
will  not  extend  by  construction  a  condition  be- 
yond the  natural  meaning  of  the  words  used 
to  defeat  the  estate,  by  a  contingency  the  testa- 
tor did  not  provide  for. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1546-1550;  Dec.  Dig.  |  656.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  L.  P.  Ewald's  executor  against 
Sophia  E.  Shaver's  administrator  and  others. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peaL    Kcversed  and  remanded. 

Kohn,  Balrd,  Sloas  &  Kobn,  Cor  appellants. 
P.  B.  Muir,  Chas.  H.  aibaon,  and  Qibson. 
Marshall  &  Qibson,  for  appellee.  Thos.  A. 
Barker,  guardian  ad  litem. 

HOBSON,  C.  J.  I<.  P.  Ewald  died  a  resi- 
dent of  Jefferson  county,  testate,  on  July  31, 
1909.  By  his  will,  which  was  duly  admitted 
to  probate,  he  designated  the  Columbia  Trust 
Company  as  execdtor  and  trustee.  It  accept- 
ed the  trust  and  brought  this  suit  for  a  con- 
struction of  the  will  and  the  direction  of  the 
chancellor  in  the  administration  of  the  trust 

Ewald  left  an  estate  ot  between  $2,000,000 
and  $3,000,000.  He  had  adopted  three  chil- 
dren, to  whom  he  left  the  bulk  of  his  estate 
in  trust;  and  it  is  alleged  that  he  apprehend- 
ed tliat  his  brothers  and  sisters  mi^t  attack 
the  validity  of  (he  adoption  of  the  dilldrea 
and  might  contest  the  will.  His  brothers 
and  sisters  and  their  descendants  were  his 
heirs  at  law>  and  would  receive  the  property 
If  the  will  was  broken.  The  third  paragraph 
of  the  will  is  in  these  words: 

"I  give  and  bequeath  to  the  widow  and 
ctilldren  of  my  brother  Jacob  C.  Ewald,  of 
Saint  Louis,  Missouri,  who  shall  survive  me, 
sliare  and  share  alike,  in  the  aggregate,  the 
sum  of  fifteen  thousand  dollars  ($15,000.)  1 
give  and  bequeath  to  my  sister,  Rosa  B. 
Damon,  of  Saint  Louis,  Missouri,  the  sum  of 
fifteen  thousand  dollars  ($15,000).  I  give  and 
bequeath  to  my  sister  Sophia  E.  Shaver,  wife 
of  Thomas  Shaver,  of  Jefferson  county,  Ken- 
tucky, the  sum  of  fifteen  thousand  dollars 
($15,000).    I  give  and  bequeath  to  my  sister, 
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JoUa  B.  Tootaoy,  of  Salot  Louia,  Missoarl,  the 
«nm  of  fifteen  tbousand  dollars  ($15,000).  I 
glre  and  bequeath  to  my  sister,  Uzzie  Ewald, 
-of  the  city  of  New  Torl£,  the  sum  of  fifteen 
thousand  dollars  (|15,000}.  I  give  and  be- 
■queath  to  my  sister  Ann  Eiwald,  of  the  city 
of  Saint  LonlB,  Missouri,  the  sum  of  fifteen 
thousand  dollars.  I  give  and  bequeath  to  my 
sister  Katherlne  Bwald,  of  the  city  of  Saint 
Ijonls,  Missouri,  the  sum  of  fifteen  thousand 
dollars  ($15,000).  I  glye  and  bequeath  to  my 
brother  3.  Howard  Ewald,  of  the  city  of 
Saint  Louis,  Missouri,  the  sum  of  fifteen 
thousand  dollars  ($15,000).  I  give  and  be- 
queath to  my  brother  Henry  F.  Ewald,  of  the 
city  of  Saint  Louis,  Missoarl,  the  sum  of  fif- 
teen thousand  dollars  ($15,000).  The  bequests 
In  this  third  clause,  however,  are  made  on 
the  express  condition  that  all  the  legatees 
therein  named  shall  accept  these  legacies 
In  fnU  and  complete  satisfaction  of  all  claims 
or  pretended  claims  against  myself,  or  my 
estate,  or  of  any  interest  therein,  of  every 
kind  and  nature  whatsoever.  In  the  event  of 
any  of  the  legatees  named  In  this  clause 
should  die  before  me,  without  leaving  any 
descendants,  their  legacies  shall  lapse.  This, 
bowever,  does  not  apply  to  the  legacy  made 
to  the  widow  and  children  of  Jacob  C.  Ewald, 
unless  all  of  them  should  die  before  me  with- 
out Issue.  My  executor  hereinafter  named  Is 
authorized  to  pay  these  legacies  as  soon  as  it 
can  be  conveniently  done  after  my  decease." 

Four  of  the  legatees  under  this  clause  filed 
their  petition  in  the  action,  asking  that  the 
$15,000  devised  to  each  of  them  be  paid  them. 
The  circuit  court  sustained  a  demurrer  to 
their  petition,  on  the  ground  that  the  other 
five  had  not  signified  an  election  to  take  un- 
der the  will,  and  that  none  of  the  legacies 
were  payable  unless  all  of  the  legatees  ac- 
cepted the  legacies  as  provided  In  the  will. 
The  petition  of  the  legatees  having  been  dis- 
missed by  the  circuit  court,  they  appeal. 

The  only  question  presented  on  the  appeal 
is  whether  each  of  the  legatees  may  accept 
for  himself  the  provisions  of  the  will,  and 
receive  his  $15,000,  or  whether  all  must  ac- 
cept before  any  one  of  them  will  be  entitled 
to  receive  anything.  In  King  v.  Grant,  55 
Conn.  166,  10  Atl.  505,  the  testator  bequeath- 
ed certain  property  to  his  sister  and  two 
nelces,  one-third  to  each,  as  long  as  they  re- 
mained unmarried.  One  of  them  married, 
and  It  was  urged  that  the  Interests  of  all 
were  defeated;  but  the  court  held  that  it 
could  not  presume  that  the  testator  Intended 
to  punish  all  for  the  marriage  of  one.  In 
Rockwell  T.  Swift,  69  Ck)nn.  289,  20  Atl.  200, 
the  testator  devised  certain  property  to  Char- 
lotte Swift  and  Salmon  Swift;  this  Clause 
of  the  will  dosing  with  these  words:  "The 
above  devise  and  bequest  to  the  said  Char- 
lotte and  Salmon  being  nevertheless  subject 
to  and  upon  the  expressed  condIti<m  that 
Charlotte  and  Salmon  remain  with  and  care 
for  me  during  the  remainder  of  my  life,  and 
present  no  bill  and  quU(«  no  cbargeq  Against 


my  estate."  Salmon  presented  a  bill  against 
the  estate.  The  claim  was  allowed  and  paid. 
Charlotte  presented  no  bill,  and  remained 
with  him  and  took  care  of  him  during  the 
remainder  of  bis  life.  It  was  insisted  that, 
the  estate  being  Joint,  the  act  of  Salmon  In 
presenting  a  bill  defeated  the  devise  to  Char- 
lotte. The  court  held  otherwise.  It  said: 
"As  the  legacy  In  form  is  Joint,  and  as  the 
literal  language  .of  the  condition  seems  to 
point  to  a  Joint  act,  the  question  Is  suggested 
whether  the  testator  could  have  intended 
that  there  should  be  no  forfeiture  at  all,  un- 
less both  legatees  should  concur  in  violating 
the  condition.  This  is  too  unreasonable  to 
be  entertained  for  a  moment  Any  one  com- 
petent to  make  a  will,  who  deemed  a  condi- 
tion of  this  kind  essential  to  protect  his  es- 
tate from  a  double  clalib,  would  see  that  such 
a  condition  must  defeat  his  object  by  the 
ofFerlng  of  a  reward  of  a  double  portion  to 
the  one  who  should  violate  the  condition 
made  expressly  to  protect  the  estate.  On  the 
other  hand,  did  the  testator  Intend  by  this 
provision  that  the  act  of  one  alone  should 
defeat  the  legacy  to  the  other,  so  that  the 
one  faithfully  observing  the  condition  should 
not  be  able  to  have  either  a  legacy  or  com- 
pensation for  services?  This,  also,  seems  to 
us  very  unreasonable.  The  testator  must 
have  been  fully  aware  that  the  services  of 
his  cousins  Charlotte  and  Salmon,  which  were 
being  rendered  at  the  time  of  the  execution 
of  his  will,  were  separate  and  not  Joint  serv- 
ices, and  that  each  wonld  have  a  separate 
claim  on  that  account,  and  not  a  Joint  claim 
with  the  other.  It  seems,  therefore,  that  he 
could  not  have  intended,  on  the  one  hand, 
that  the  Joint  or  concurr^t  act  of  both 
should  be  essential  to  forfeit  the  legacy  to 
either;  nor,  on  the  other  hand,  that  the  sep- 
arate act  of  one  without  the  concurrence  of 
the  other  should  defeat  the  legacy  to  the  one 
who  had  conformed  to  the  condition  in  every 
respect.  It  is  manifest  that  the  thing  to  be 
done,  viz.,  the  rendition  of  services,  was  the 
consideration  or  motive  inducing  the  testator 
to  make  the  gift  It  would  therefore  defeat 
the  win  of  the  testator,  were  the  condition 
made  to  operate  so  as  to  avoid  the  gift 
where  there  had  been  no  failure  of  the  con- 
sideration." See,  also,  Pendleton  v.  Kinney, 
65  Conn.  222,  82  Atl.  331.  In  Dunlap  v.  In- 
gram, 57  N.  C.  178,  certain  property  was  left 
to  a  number  of  devisees,  and  it  was  provided 
that  the  executors  should  not  pay  the  lega- 
cies "until  each  of  them  applying  for  his 
legacy  shall  execute  to  them  a  full  release 
and  acquittance"  for  all  demands  against  the 
estate.  It  was  held  that  those  who  released 
their  demands  should  be  paid,  although  the 
others  had  not  released. 

In  1  Redfield  on  WUls,  487,  it  is  said: 
"There  are,  no  doubt,  many  instances  where, 
to  prevent  the  divesting  of  a  legacy  and  car- 
ry out  the  manifest  Intent  of  the  testator, 
the  word  'and'  will  be  construed  'or.' "  Upon 
the  same  prlncipU  "all"  may  be  construed  as 
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meaning  "each."  A  construction  that  will 
sustain  a  derlse  Is  preferred  to  one  that  will 
defeat  it,  unless  the  latter  Is  required  by  the 
language  of  the  will.  Holmes  y.  Walter,  118 
Wis.  409,  95  N.  W.  380,  62  L.  R.  A.  986. 
Conjunctive  words  will  be  read  as  disjunc- 
tive, and  vice  versa,  when  necessary  to  ef- 
fectuate the  testator's  Intention;  and  where, 
as  in  this  case,  the  will  la  carefully  drawn, 
the  court  will  not  extend  by  construction  a 
condition  beyond  the  natural  meaning  of  the 
words  used  to  defeat  the  estate  by  a  contin- 
gency be  did  not  provide  for.  Moore  v.  Sleet, 
113  Ky.  606,  68  S.  W.  042,  24  Ky.  Law  Rep. 
426,  and  cases  cited. 

In  the  will  before  us  the  testator  clearly 
intended  to  make  a  provision  for  each  of  bis 
brothers  and  sisters  and  for  the  children  of 
those  that  were  dead.  One  of  them  was  in 
no  way  interested  in  the  legacies  to  the  oth- 
ers. We  cannot  presume  that  the  testator 
Intended  that  all  the  others  should  be  denied 
the  benefit  of  his  bounty,  if  one  of  the  lega- 
tees refused  to  accept  It  The  language 
which  be  used  does  not  naturally  convey  any 
such  meaning.  He  says  the  bequests  in  this 
third  clause  "are  made  on  the  express  condi- 
tion that  all  the  legatees  therein  named  shall 
accept  these  legacies  in  full  and  complete 
satisfaction  of  all  claims  or  pretended  claims 
against  myself  or  my  estate."  He  does  not 
say  that  no  one  of  the  legatees  shall  receive 
his  legacy  unless  all  accept  He  only  says 
that  all  the  legatees  must  accept  the  legacies 
In  full  satisfaction  of  all  claims  against  his 
estate.  The  natural  meaning  of  the  language 
used  is  that  all  these  legatees.  If  they  accept 
the  legacies,  must  present  no  claim  against 
the  estate.  The  language  of  the  will  does 
not  naturally  bear  any  other  construction. 
The  word  "all"  is  used  In  the  sense  of  "each"; 
for  one  legatee  was  in  no  manner  interested 
in  the  legacy  to  the  other.  Sherburne  v. 
Sischo,  143  Mass.  439.  9  N.  B.  797.  The  lega- 
tees who  accept  the  legacies  will  accept  them 
In  full  of  all  Interest  in  the  estate,  and  will 
have  no  Interest  in  it  though  the  will  should 
be  contested  and  held  Invalid.  Each  legatee 
may  act  for  himself.  Those  who  do  not  ac- 
cept their  legacies  will  obtain  nothing  under 
the  will,  and  be  entitled  to  no  part  of  the 
estate  so  long  as  the  will  stands. 

Judgment  reversed,  and  cause  remanded, 
for  further  proceedings  consistent  herewith. 


WEIKEOt  V.  STERNS  et  nx. 

(Court  of  Appeals  of  Kentucky.    March  2, 
1911.) 

Pbaud  (I  17*)— OoNCEAUtEirr. 

Where  plaintiff  connected  the  sewer  from 
his  building  with  a  pit  in  the  rear  thereof,  and 
then  built  a  residence  over  the  pit  and  covered 
it  with  clay,  the  pit  at  that  time  being  full  of 
sewage  up  to  about  a  foot  below  the  level  of 
the  cellar  of  the  residence,  and  sold  the  resi- 
dence to  plaintiff,  telling  him  nothing  about  the 


pit  or  lewer  pipe,  and  plaintiff  was  noable  to 
get  tenants  to  move  into  the  house  becaiue  of 
the  odor,  defendant  was  liable  in  damages. 

[Ed.  Note.— For  other  cases,  see  Fnod,  Otnt 
Dig.  J  15;    Dec.  Dig.  {  17.*1 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  W.  A.  Sterns  and  wife  against 
Fred  Welkel.  From  a  judgment  In  favor  of 
plaintiffs,  defendant  appeals.    Affirmed. 

Harrison  &  Harrison,  for  appellant,  Ed- 
wards, Ogden  &  Peak,  for  appellees. 

HOBSON,  O.  J.  W.  A.  Stems  and  wife 
bought  a  house  and  lot  In  Louisville  from 
Fred  Welkel.  They  afterwards  brooght  this 
suit  against  him  to  recover  damages  for  de- 
ceit in  the  sale  of  the  property.  On,  the 
trial  of  the  case  in  the  circnlt  court  there 
was  a  verdict  and  judgment  in  their  favor 
for  $250.     Welkel  appeals. 

Practically  the  only  question  made  on  ths 
appeal  Is  that  the  court  should  have  peremp- 
torily Instructed  the  Jury  to  find  for  the  de- 
fendant nnder  the  evidence.  The  facts  showo 
are  these:  Welkel  owned  a  lot  at  the  comer 
of  Park  and  Frankfort  avenues.  In  the  dty 
of  Louisville.  On  the  front  of  the  lot  be 
built  a  drug  store,  with  a  residence  flat 
overhead.  On  the  rear  of  the  lot  he  had  a 
stable.  The  sewage  from  the  drag  store  and 
the  fiat  overhead  was  run  into  a  pit  which 
he  had  dug  at  the  back  of  the  lot  under  the 
stable.  After  some  years  he  tore  the  stable 
away,  and  erected  where  it  stood  a  dwell- 
ing house ;  and  this  was  the  property  wbicb 
he  sold  Stems,  about  the  time  the  house  was 
finished,  and  before  It  had  been  occupied. 
The  pit  referred  to,  when  he  tore  the  stable 
away,  was  full.  He  bad  it  cleaned  out  abou 
a  foot  below  the  level  of  the  cellar  whicL 
he  dug,  leaving  about  eight  feet  of  the  pit 
full  of  sewage.  In  the  middle  of  the  celUu; 
and  this  he  covered  over  with  clay ;  the  pipe 
from  the  drug  store  building  still  emptying 
into  the  pit.  In  this  condition  of  things,  he 
sold  the  property  to  Sterns,  telling  him  noth- 
ing of  the  pit  or  the  pipe  running  into  it, 
which  was  covered  up  with  the  clay  which  he 
bad  put  over  it  The  tenant  which  Stems 
pat  In  the  property  vacated  It  In  two  weeks 
on  account  of  the  odor,  and  he  was  unable 
to  get  any  other  tenant  to  move  into  the 
house.  Finally,  after  some  months,  he  dis- 
covered the  existence  of  the  pit  had  It  clean- 
ed out  had  the  pipe  disconnected,  and  had 
the  pit  filled  with  clay.  After  this  he  had 
no  trouble,  and  this  action  was  brought  for 
the  damages  be  had  sustained  In  the  mean- 
time. 

It  Is  insisted  for  Welkel  that  an  action  for 
deceit  does  not  lie,  unless  the  fraud  wu 
knowingly  practiced,  or  there  was  an  inten- 
tional suppression  of  facts,  where  the  de- 
fendant was  in  duty  bound  to  disclose  them. 
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Kerr  on  Frands,  382-384;  Shire  t.  Merrltt 
1<H  S.  W.  368,  31  Ky.  Law  Rep.  97^  But 
a  man  must  be  presumed  to  Intend  the  neces- 
sary consequences  of  his  own  voluntary  act 
Tlie  yolnntary  doing  of  an  act  which  neces- 
sarily results  in  Injury  to  another,  where 
the  party  knows  the  facts  and  had  reason 
to  know  that  the  Injury  will  result,  will  sus- 
tain an  action  for  frapd.  20  Cyc.  2738.  It  is 
not  necessary  that  a  misrepresentation  in 
words  be  made.  The  house  which  Welkel 
bad  built  was  built  for  a  residence  He 
knew,  when  he  sold  it  to  Stems,  that  Stems 
was  baying  it  to  rent  to  another  as  a  resi- 
dence. He  knew  the  pit  full  of  sewage  was 
in  the  cellar,  and  a  reasonable  man  situated 
as  he  was  must  have  known  that  such  a  pit, 
with  a  pipe  running  into  it  carrying  in  wa- 
ter and  more  sewage  every  day  in  a  cellar 
nnder  a  house,  would  render  that  hoose  nnflt 
for  a  residence.  To  sell  such  a  honse  with- 
out disclosing  the  situation,  when  the  pur- 
chaser would  have  no  means  of  knowing 
the  facts  from  the  pit  being  covered  up  as  it 
was,  was  to  practice  a  fraud  npon  him. 

It  is  insisted  tbat^  Welkel  acted  In  good 
faith  and  without  knowledge  of  the  real  con- 
dition of  things;  but  the  proof  shows  that 
he  knew  enough  facts  to  put  a  reasonable 
man  on  notice,  and  when  he  sold  an  inno- 
cent purchaser  the  honse,  causing  him  a  loss 
by  reason  of  the  concealment  of  the  facts, 
the  loss  should  tall  on  him,  and  not  on  the 
purchaser.  We  rest  oar  Judgment  on  the 
ground  that  the  facts  which  he  knew  were 
sufficient  to  apprise  a  man  of  ordinary  pru- 
dence of  the  truth,  and  to  Impose  upon  him 
the  duty  to  inform  the  purchaser  of  the  sit- 
uation which  he  had  concealed  from  him. 
Jordan  v.  Pickett,  78  Ala.  331 ;  Cardwell  v. 
McClelland,  8  Sneed  (Tenn.)  150;  Minor  v. 
Sharon,  112  Mass.  477,  17  Am.  Rep.  122. 

Judgment  affirmed. 


STAJBTORD  v.  PINSON  et  aL 

(Court  of  Appeals  of  Kentucky.    Feb.  28, 
1911.) 

1.  CONTBAcro  (J  305*)— PBaFOBKANCT— Waiv- 
KK  OF  Defects. 

A  pari7  will  not  be  allowed  to  mislead  one 
with  whom  he  is  dealing,  and  then  take  advan- 
tage of  the  conditions  bis  conduct  has  created, 
and  hence  a  party  to  an  option  contract  who  ac- 
cepted a  check  in  payment  in  lieu  of  cnrrency, 
and  agreed  to  hold  it  for  four  days,  cannot  de- 
clare a  forfeitnre  of  the  contract  either  because 
the  payment  was  by  check,  or  because  at  the 
time  of  giving  drawer  did  not  have  sufBcient 
fnnds  to  cover  it. 

[Ed    Note.— For  other  cases,  see   Contracts, 
Cent.  Dig.  i|  1467-1476 ;   Dec.  Dig.  {  306.*] 

2.  Mines   Ann    M^nkbals    (i   70*)— LEAax— 

ROTALTIES. 

A  lease  of  coal  land  provided  that  the  les- 
see, if  coal  was  fonnd  in  paying  quantities, 
should  pay  $1,000  as  the  first  payment  of  royal- 
ty for  the  leasing  of  the  coal  at  (.06  per  ton,  and 
the  lessee  offered  a  check  reciting,  "For  first  an- 


nual royalty  on  lease."  BM,  tiiat  the  accept- 
ance of  this  would  not  have  prevented  the  re- 
covery of  the-  rest  of  the  royalty,  since  the 
words  would  have  to  be  read  in  connection  with 
the  contract,  and  oould  not  change  its  terms. 

[Ed.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  {{  192,  193;  Dec  Dig.  i 
70.»] 

3.  Mikes  and  Minbbaus  (|  70*)— Coai.  Loabb 

— FoaFEITTTBB. 

In  a  suit  where  the  validity  of  a  mining 
lease  which  was  to  become  effective  only  upon 
the  payment  of  a  certain  sum  by  a  stipulated 
time,  evidence  held  to  show  that  the  lessee  had 
not  forfeited  his  rights  under  Jhe  lease  because 
of  nonpayment;  the  lessor  having  waived  the 
breach. 

[Eid.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  195;   Dec.  Dig.  i  70.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

Salt  by  W.  B.  Pinson  and  others  against 
F.  M.  Stafford.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Reversed. 

May  &  May,  for  appellant  Harkina  ft 
Harklns,  for  appellees. 

CARROLL,  J.  On  November  6,  1908,  the 
appellee  Hamilton  entered  into  a  contract 
with  the  appellant  Stafford,  by  the  terms  of 
which  he  leased  to  him  600  acres  of  land  for 
the  purpose  of  mining  coal  therefrom.  The 
contract  stipulated  that  Stafford  "was  to 
have  until  the  6tb  day  of  January,  1900,  un- 
der this  contract  to  enter  upon  said  lands 
for  the  purpose  of  making  coal  entries  there- 
on and  for  the  purpose  of  exploring  and  de- 
veloping said  coal,  and  ascertaining  the 
quantity  and  quality  thereof;  then,  if  in  the 
opinion  of  Stafford  same  should  be  found  In 
such  quantity  and  quality  to  be  a  profitable 
mining  proposition,  he  is  to  pay  on  or  before 
the  6th  day  of  January,  1909,  the  sum  of 
one  thousand  dollars,  which  amount  is  to  be 
the  first  payment  of  rent  or  royalty  as  a  con- 
sideration for  the  leasing  nnder  this  contract 
of  said  coal  at  the  rate  of  six  cents  per  ton 
for  the  coal  taken  from  said  land."  On 
January  4,  1900,  the  time  in  which  Stafford 
might  perform  the  conditions  of  the  contract 
was  extended  for  60  days  from  that  date,  and 
on  March  4th  Stafford  gave  to  Hamilton  in 
person  a  check  on  the  Catlettsburg  National 
Bank  for  $1,000,  reciting  in  the  check  that  it 
was  "For  first  annual  royalty  on  lease.  11- 
6-1908."  Stafford  testifies  that  when  he 
gave  tliis  check  to  Hcunilton,  he  told  him 
that  he  did  not  have  sufficient  money  in 
bank  to  pay  it  on  that  day,  which  was  Thurs- 
day, but  that  if  he  would  hold  it  until  the 
following  Monday,  March  8th,  It  would  save 
him,  Stafford,  the  trouble  and  expense  of 
making  a  trip  back  to  Catlettsburg  until  he 
returned  there  Saturday  evening,  and  that 
Hamilton  agreed  to  do  this  and  accepted 
the  check— not  making  any  objection  to  the 
words  written  in  the  face  of  it  On  the  fol- 
low^g  day  Hamilton  telegraphed  the  bank. 
Inquiring  if  the  check  was  good,  and  the 
bank  answered  "not  to-day,"  bnt  on  March 
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8th  the  bank  sent  Hamilton  a  telegram  say- 
ing that  the  check  would  be  paid  on  presen- 
tation. Hamilton  did  not  present  the  check 
on  March  8th,  or  at  all,  and  on  March  24th 
he  wrote  Stafford  a  letter,  Inclosing  the 
check,  saying:  "Ton  remember  that  I  refus- 
ed to  accept  the  check  as  payment,  explain- 
ing to  yon  at  the  time  that  I  had  since  the 
date  of  our  contract  sold  a  half  Interest  in 
my  coal  lands  to  W.  B.  Plnson  and  F.  C. 
Scott,  and  that  I  could  not  make  any  new 
contracts  without  their  approval;  and  since 
yon  were  here  last,  I  hare  seen  them  and 
they  do  not  feel  bound  In  any  way  to  farther 
entertain  your  proposition,  claiming  your 
tender  of  payment  not  legal  and  comes  too 
late.  Therefore,  your  check  is  returned." 
In  April,  1900,  the  appellees  Plnson  and 
Scott,  to  whom  Hamilton  had  sold  the  min- 
eral rights  mentioned  In  the  contract  with 
Stafford,  brought  In  connection  with  Hamil- 
ton this  suit  against  Stafford  to  enjoin  him 
from  entering  upon  or  trespassing  upon  the 
lend  described  In  his  lease.  After  the  plead- 
ings had  been  made  up,  and  the  evidence 
taken,  the  court  adjudged  appellees  entitled 
to  the  relief  sought,  dismissed  the  connter- 
dalm  of  Stafford,  and  directed  a  cancellation 
of  the  lease  made  by  Hamilton  to  Stafford 
which  had  been  put  to  record.  From  this 
Judgment    Stafford    appeals. 

Returning  now  to  the  facts  of  the  case: 
It  appears  that  on  March  1,  1909,  Hamilton 
entered  Into  a  written  agreement  with  Pln- 
son and  Scott,  by  which  he  leased  to  them 
the  mineral  lights  that  he  had  previously 
leased  to  Stafford,  the  contract  reciting  that 
It  "was  subject  to  the  terms,  considerations, 
and  conditions,  together  with  snch  profits  and 
liabilities  as  might  arise  from  or  grow  out  of 
a  written  contract  executed  on  the  6th  day 
of  November,  1908,  and  renewed  on  the  4th 
day  of  January,  1909,  between  Hamilton  and 
Stafford."  It  win  be  noticed  that  by  the 
extension  of  the  contract  Stafford  had  until 
March  4th  In  which  to  pay  the  $1,000  stipu- 
lated for  In  the  lease,  and  that  three  days 
before  this  extension  expired  Hamilton  leas- 
ed the  land  to  Plnson  and  Scott  The  terms 
of  the  lease  to  Plnson  and  Scott  were  more 
advantageous  to  Hamilton  than  the  contract 
he  had  made  with  Stafford,  and  it  la  very 
plain  from  the  evidence  that  he  was  Induced 
by  this  fact  to  attempt  to  renounce  the  agree- 
ment with  Stafford,  and  was  encouraged  to 
do  so  by  Plnson  and  Scott  Hamilton  testi- 
fies that  be  did  not  accept  or  agree  to  hold 
until  March  8th  the  check  given  to  him  by 
Stafford  on  March  4th,  although  he  admits 
that  Stafford  asked  him  to  do  so  and  assigns 
as  reasons  for  declining  to  accept  the  check 
that  the  words  "For  first  annual  royalty  on 
lease.  11-6-1908,"  were  objectionable  as  not 
In  accordance  with  the  terms  of  the'wrlMen 
lease,  and  that  the  check  was  not  a  payment 
of  the  $1,000.  But  the  letter  written  by 
Hamilton  to  Stafford  op  March  24th  makes 
no  mention  of  the  fact  that  these  words  In 


the  chedc  were  ol^ectlonable,  and  this  omis- 
sion In  connection  with  other  circumstances 
leaves  the  Impression  that  these  words  in 
the  check  did  not  furnish  the  true  reason 
for  declining  to  accept  It  as  a  compliance 
with  the  contract  If  we  should  assume  that 
time  was  of  the  essence  of  the  contract  and 
that  a  compliance  with  Its  terms  required' 
a  tender  In  money  or  currency,  and  that  in 
the  absence  of  facts  evidencing  a  walvo'  or 
strict  performance  by  Hamilton,  the  faflnre 
of  Stafford  to  t«ider  $1,000  in  mon^  on 
March  4th,  according  to  the  conditions  of 
the  agreement  worked  a  forfeiture  of  Mb 
rights,  we  would  nevertheless  be  obliged  to 
hold  that  Hamilton's  acceptance  of  the  check 
on  March  4tb,  with  the  understanding  tliat 
it  was  not  to  be  presented  until  March  Sth,. 
and  his  retention  of  it  until  March  24tli. 
was  a  waiver  of  Ills  right  to  claim  a  forfeit- 
ure on  account  of  the  failure  of  Stafford  to 
pay  the  $1,000  on  March  4tb.  If  Hamilton 
did  not  agree  to  extend  the  time  for  the  pay- 
ment until  March  8th,  or  was  not  disposed  to 
accept  the  check  in  lien  of  money,  or  was 
not  willing  to  receive  it  as  it  was  written, 
he  should  have  declined  to  take  the  check 
when  it  was  tendered  on  March  4th,  or  at 
least  should  have  promptly  returned  it  His 
acceptance  and  retention  of  the  check  on 
March  4th  Induced  Stafford  to  believe  that  it 
was  a  satisfactory  compliance  with  the  con- 
tract and  that  a  payment  of  the  money  was 
not  necessary.  Asked,  "if  Mr.  Hamilton  had 
not  agreed  as  you  have  stated  to  accept  the 
check  and  hold  it  until  Monday,  would  yon 
Imve  secured  the  money  and  paid  him  before 
Monday?"  Stafford  answered,  "Yes,  sir;  my 
Intention  was  to  go  right  down  on  the  train 
and  get  the  money  and  bring  It  iMick,  but 
checks  was  the  way  he  did  business,  and  I 
had  no  thought  but  what  that  would  be  the 
way  to  do  It"  Under  these  circomstances. 
It  would  be  manifestly  unfair  to  hold  that  the 
contract  was  annulled  by  the  failure  of  Staf- 
ford to  tender  in  money  on  Mcuch  4tb  $!,• 
000.  A  party  will  not  be  allowed  to  ntlslead 
one  with  whom  he  is  dealing,  and  tlien  take 
advantage  of  the  conditions  Us  condact  baa 
created  to  prejudice  the  other  party.  It  is 
true  that  Hamilton  testifies  that  he  offered  to 
return  the  check  on  March  9th,  and  that 
Stafford  declined  to  receive  it;  bnt  this  is 
denied  by  Stafford,  who  is  corroborated  by 
the  tsict  tliat  the  check  was  not  returned  to 
him  until  March  24th.  Nor  are  we  inclined 
to  agree  with  Hamilton  that  he  waa  induced 
to  decline  to  accept  the  check  as  a  pn'form- 
ance  of  the  contract  because  of  the  words 
written  in  it  While  we  do  not  intend  to  con- 
strue the  contract  or  to  express  any  opinion 
as  to  its  true  meaning,  we  feel  authorized  to 
say  that  the  words  written  in  the  tibeA 
would  not  have  prejudiced  HamtttoM  la  any 
way  or  have  estopped  him  froaa  recoverlns 
more  than  $1,000  for  the  first  year's  royalty 
or  rent  if  he  was  entitled  to  moF*  than  tliat 
under  the  contract     The  coutract  provided 
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tbat  Stafford  Bliould  pay  "tbe  anm  of  one 
thousand  dollars,  wUch  amount  Is  to  be  the 
first  payment  of  rent  or  royalty,"  and  tbe 
check  merely  recited  that  It  was  "for  first 
annual  royalty  on  lease."  These  words  are 
to  be  read  and  considered  In  connection  with 
the  contract,  and  could  not  bave  the  effect 
of  altering  its  terms.  The  fact  Is  tbat  Ham- 
ilton had  placed  himself  in  an  embarrassing 
position  by  leasing  the  property  to  Pinson 
and  Scott  before  the  option  he  had  given 
Stafford  expired.  Tliat  be  was  overanxions 
to  find  some  excuse  to  avoid  the  contract 
with  Stafford  is  apparent  in  almost  every 
line  of  the  record.  It  is  not  at  all  materiel 
whether  Stafford  bad  in  bank  $1,000  on 
March  4th,  if  lie  was  prepared  to  meet  and 
pay  the  check  on  BfCarch  Stti,  and  Hamilton 
agreed  to  wait  until  that  day  before  present- 
ing it  for  payment,  which  we  fure  disposed  to 
think  be  did.  The  answer  of  Stafford  was 
made  a  counterclaim,  and  damages  and  other 
relief  prayed  for,  but,  as  the  case  seems  to 
have  been  prepared  only  upon  the  question 
we  have  disposed  of,  we  will  not  consider  or 
dispose  of  the  matters  set  up  by  way  of  coun- 
terclaim, leaving  them  to  be  tried  out  upon  a 
return  of  the  case  when  either  party  may  file 
such  additional  pleadings  and  take  such  evi- 
dence aa  may  be  necessary  to  fully  present 
the  Issues  made  by  the  counterclaim. 

Wherefore  the  Judgment  canceling  the  con- 
tract with  Stafford  find  dismissing  the  coun- 
terclaim is  reversed,  with  directions  to  en- 
ter an  order  dismissing  the  petition. 


COX  V.  HilNOIS  CE3NT.  B.  CO.t 

(Court  of  Appeals  of  Kentacky.     Feb.  28, 
1911.) 

1.  Railboads  (I  806*)— Cbobsinqs— DuTT  or 
Tbainubn— Friohtenino  Anuals. 

A  railroad  company  is  not  required  to  re- 
move its  engine  further  from  a  crossing  than  is 
reasonably  necessary  to  permit  the  free  use  of 
it  for  travel,  but,  if  an  engine  is  standing  close 
to  a  crossing,  the  trainmen,  upon  being  notified 
that  its  presence  renders  the  crossing  dangerous 
to  persons  whose  hones  may  be  frightened, 
should  remove  it  as  far  as  can  be  safely  done 
to  the  train  and  persons  connected  with  it 

[Bd.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  {|  968-071;   Dec  Dig.  i  806.*] 

2.  RAHiBOAoa  (I  801*)— CaoBsiifos— Dtrrr  or 

TBAIHUSn  AND  THB  PUBLIC. 

A  railroad  company  has  tbe  right  to  use 
its  tracks  and  the  public  to  use  the  crossing, 
and  each  should  act  with  dap  regard  to  the 
rights  of  tbe  other,  tbe  trainmen  to  accommo- 
date the  traveler  when  It  can  be  done  wiUi  safe- 
ty, and  the  traveler  should  respect  the  rights 
of  the  trainmen,  and  not  subject  them  to  un- 
necessary inconvenience. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  956:    Dec.  Dig.  {  801.*] 

8.  Railboads  (I  306*)— GBOssiRoa— Dott  of 
Tbainven— Fbiohteniro  Arikals. 

Where  an  engine  is  standing  close  to  a 
croadng,  it  is  the  duty  of  the  trainmen,  when 
the  aanty  of  peisona  and  property  on  the  train 
does  not  require  it  to  prevent  unusual  or  an- 


necessaiy  noIiM  which  may  frighten  horses  at 
the  crossing. 

[Ejd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  968-971;    Dec.  Dig.  I  306.*] 

4.  Railboads  (i  806*)— Cbosbinos— Dorr  or 
Tbainmbn— Fbighteninq  Animalb. 

The  presence  at  crossings  of  travelers 
whose  horses  may  be  frightened  must  he  antic- 
ipated by  trainmen,  ana  the  liability  of  tbe 
railroad  company  for  injuries  resulting  from 
fright  of  homes  from  unnecessary  noise  does 
not  depend  on  knowledge  by  the  trainmen  of 
the  presence  of  such  travelers  at  the  crossing. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  U  968-971;   Dec.  IMg.  i  805.*] 

5.  Railboads  (J  332*)— Cbossinob— Contwb- 

UTOBT  NkOLIOEN0I^--0aBE  Or  HOBSES. 

When  a  traveler  approaching  a  crossing 
near  which  an  engine  is  standing  sees  and 
knows  that  an  engine  is  unnecessarily  letting 
off  steam,  he  should  not  attempt  to  approach 
the  engine  or  cross  the  track  without  notice 
to  the  trainmen. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1079;   Dec  Dig.  {  332.*] 

6.  Railboads  (J  332*)— Cbobsinqs— Dutt  or 

TBAINUBN— CONTBIBUTOBT    NBOLIOBNOE. 

Where  plaintiff  drove  up  to  a  crossing, 
which  was  blocked  by  a  train  ^  and  told  a  per- 
son not  connected  with  the  railroad  to  tell  the 
engineer  to  clear  the  crossing,  and,  when  the 
crossing  was  cieared,  she  drove  upon  the  track 
and  the  horse  became  frightened  and  plaintiff 
was  injured,  but  she  knew  the  engine  was  mak- 
ing noise  at  the  time  and  saw  tbe  steam  escap- 
ing, she  was  guilty  of  contributory  negligence. 
[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1079 ;   Dec  Dig.  I  882.*] 

7.  Appeal  and  Skbob  (|  1064*)— Habvlbbs 

EBROB— INBTBUOTIONB. 

Where  a  peremptorr  instruction  should 
have  been  given  for  defendant,  error  in  instruc- 
tions aa  to  the  law  were  not  prejudicial  to 
plaintiff. 

[EU.  Note.— For  other  cases,  see  Appeal  and 
Brror^  Cent  Dig.  {|  4219,  4221;    Dec  Dig.  | 

8.  Railboads  (i  844*)— Cbossinos— Pleading 
—Violation  or  Statute. 

Negligence  in  violating  a  statute,  prohibit- 
ing the  standing  of  trains  at  crossings  for  an 
unnecessary  length  of  time  must  be  pleaded. 

IDd.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  i  1111;    Dec  Dig.  {  844.*] 

Appeal  from  Circuit  Court,  'Ifarsball 
Goanty. 

Action  by  Allie  Cox  against  the  niinois 
Central  Railroad  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Miller  &  Miller  and  John  O.  Lovett,  for 
appellant  Oliver  &  Oliver,  Blewett  Lee,  C. 
L.  Slvley,  and  Trabue,  Doolan  &  Cox,  for  ap- 
pellee. 

CARROLL,  J.  In  Jnly,  1909,  tbe  appel- 
lant, Mrs.  Cox,  while  driving  In  a  buggy  on 
a  public  highway,  discovered  a  freight  train 
standing  on  the  crossing  over  which  she  de- 
sired to  pass.  Upon  making  this  discovery, 
she  stopped  her  horse  some  800  feet  from  the 
railroad  crossing,  and,  getting  out  of  tbe  bug- 
gy, walked  down  to  the  track  for  the  purpose 
of  getting  tbe  men  In  charge  of  the  train  to 


«rer  other  eases  see 
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"cut  It"  or  move  It  off  the  crossing,  so  .she 
could  go  on  her  way.  When  she  reached  the 
train,  she  discovered  on  the  other  side  of  the 
cars  a  person  not  connected  with  the  rail- 
road, whom  she  knew,  and  asked  him  to  tell 
the  engineer  to  clear  the  crossing,  and  then 
went  back  to  her  buggy.  When  the  crossing 
was  cleared,  Mrs.  Cox  got  In  her  bnggy,  and 
when  she  drove  down  to  the  track  her  horse 
became  frightened,  and  attempted  to  turn 
around,  when  he  was  canght  by  a  person 
standing  nearby  and  led  off  the  track.  The 
buggy  was  not  turned  over,  nor  was  Mrs.  Oox 
thrown  out  of  the  buggy.  But,  claiming  that 
her  back  was  Injured  by  the  act  of  the  horse 
In  turning  the  bnggy  partly  around,  she 
brought  suit  against  the  company  to  recover 
damages,  charging  In  her  petition  that  her 
Injuries  were  caused  by  the  negligent  conduct 
of  the  agents  of  the  company  In  charge  of 
the  train,  who  by  their  failure  to  use  reason- 
able care  caused  her  horse  to  be  frightened 
with  the  result  that  she  was  Injured  as  stat- 
ed. In  Its  answer,  after  traversing  the  ma- 
terial averments  of  the  petition,  the  company 
pleaded  that  the  appellee  was  guilty  of  con- 
tributory negligence  In  attempting  to  cross 
the  track  In  front  of  the  engine  when  she 
knew  that  steam  and  noise  were  escaping 
therefrom.  A  trial  before  a  jury  resulted  In 
a  verdict  In  favor  of  the  railroad  company, 
and  a  judgment  was  entered  accordingly. 
The  errors  assigned  for  reversal  are  that  the 
court  mlslnstructed  the  jury. 

The  only  witnesses  on  behalf  of  the  appel- 
lee were  herself  and  her  husband.  She  tes- 
tified: "I  got  In  my  buggy  and  drove  towards 
the  track.  When  I  got  near,  the  engine  was 
making  a  good  deal  of  noise,  and  I  asked  If 
they  were  ready  for  me  to  pass,  and  the  boy. 
on  the  engine  signaled  for  me  to  pass,  but 
the  fireman  did  not  get  out  of  his  seat.  I 
drove  a  little  way,  and  the  steam  frightened 
my  horse,  •  •  •  and  the  engine  was  puf- 
fing, and  shrieking,  and  puffing,  and  letting 
off  steam  It  seemed  to  me  at  every  possible 
place  for  steam  to  be  let  off.  Q.  State  what 
noise  It  was  making  when  It  stoiqped  south 
of  the  crossing  after  It  had  backed  over  the 
crossing.  A.  It  was  howling  and  shrieking 
In  every  place  there  Is  for  steam  to  escape. 
Q.  Ton  say  you  saw  the  train  back  down  be- 
yond the  crossing?  A.  Yes,  sir.  Q.  That  en- 
gine was  escaping  steam  at  the  tlm^  was  It 
not?    A.  Yes,  sir." 

The  husband  of  Mrs.  Cox,  who  at  the  time 
In  question  was  a  farmer,  but  had  several 
years  before  been  a  railroad  engineer,  was 
asked:  "What  Is  the  proper  method  with 
railroad  men.  If  you  know,  regarding  the 
stopping  of  an  engine  at  a  crossing?'  He  an- 
swered: "An  engine  should  not  be  allowed 
to  escape  steam  that  way.  An  engineer  can 
prevent  it  If  he  will.  Q.  Do  you  mean  that 
an  engine  can  be  stopped  without  popping 
off?  A.  Tes,  sir ;  It  can  be  done.  Q.  Can  It 
be  done  without  putting  cold  water  In  It? 


A.  Wen,  that  to  the  proper  way  to  do  It  Q. 
Can  he  do  It  without  reducing  the  pressure? 
A.  No,  sir.  Q.  When  a  train  Is  to  leave  im- 
mediately, It  Is  necessary  to  have  steam  up 
all  the  time?  A.  Not  to  the  extent  that  the 
engine  will  make  unnecessary  noise.  Q.  Can 
you  keep  up  the  pressure  wlQiout  allowing  It 
to  pop  off?  A.  Well,  when  the  pressure  gets 
to  a  certain  point,  the  safety  valve  will  pop 
off." 

The  engineer  testifies  that  he  had  a  train 
of  25  cars,  and  had  been  on  the  side  track 
only  a  few  minutes  when  some  person  asked 
If  he  would  have  the  crossing  cleared,  and  la 
answer  he  signaled  his  fireman,  who  was 
also  an  engineer,  to  "back  np,"  and  thereui*- 
on  the  fireman  backed  the  engine  off  of  the 
crossing.  He  further  testifies  that  the  engine 
was  popping  off  steam  from  the  time  he  pull- 
ed In  on  the  side  track,  and  was  only  mak- 
ing the  usual  and  necessary  noises  that  an 
engine  that  has  been  pulling  a  heavy  train 
will  make  when  It  is  stopped;  that  there 
was  no  steam  escaping  except  the  popping 
off,  but  that  could  have  been  controlled  and 
lessened  if  be  or  the  person  In  charge  of  the 
engine  had  noticed  that  it  wonld  cause  the 
horse  to  be  frightened,  but  that  he  had  no 
information  of  this  kind  until  after  the  fright 
of  the  horse  was  discovered,  and  it  was  thsi 
too  late  to  regulate  the- engine. 

The  fireman  testified  that  some  person  call- 
ed to  him  and  told  him  to  clear  the  crossing, 
and  that  he  did  not  see  Mrs.  Cox  or  her 
horse  at  the  time,  or  know  who  It  was  that 
wanted  to  cross  until  after  the  horse  became 
frightened ;  that,  when  signaled  to  dear  the 
crossing,  be  backed  the  engine  over  it  and 
stopped  about  58  feet  from  it,  and  that  steam 
was  escaping  in  the  same  manner  from  the 
engine  and  it  was  making  the  same  amount 
of  noise  from  the  time  it  stopped  until  appel- 
lee's horse  became  frightened;  that,  when  be 
stopped  the  engine  after  clearing  the  cross- 
ing, be  went  over  on  his  side  of  the  cab,  and 
then  for  the  first  time  saw  Mrs.  Cox  ap- 
proaching the  crossing  from  that  side  of  the 
engine ;  that,  when  he  first  saw  her,  she  was 
close  to  the  track,  and,  observing  that  her 
horse  was  frightened,  he  stepped  over  to  the 
engineer's  side  with  the  intention  of  putting 
on  the  Injector  to  reduce  the  steam  pressure, 
but,  upon  reflection,  abandoned  this  purpose 
because  the  injector  would  have  caused  more 
steam  to  .escape  for  a  moment,  and  would 
have  frightened  the  horse  more  than  did  the 
steam  already  escaping.  Be  also  testified 
that,  when  he  went  over  to  the  engineer's 
side,  he  at  once  looked  out,  and  discovered 
some  person  had  hold  of  the  horse  and  he 
was  under  control. 

From  this  evidence  it  appears:  (1)  Ttat 
soon  after  Mrs.  Cox  got  In  her  bnggy  for 
the  purpose  of  driving  across  the  trade,  and 
continuously  until  her  horse  became  frigh- 
tened, the  engine  was  making  the  same  quan- 
tity of  noise  and  emitting  the  same  amount 
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of  steam,  and  that  Mrs.  Coz  witb  full  knowl- 
edge of  tbls  fact  left  a  place  of  safety  and 
attempted  to  drive  across  the  track  without 
first  requesting  the  persons  in  charge  of  the 
engine  to  remove  It  further  from  the  cross- 
ing or  so  adjust  It  as  that  it  would  not  make 
BO  much  noise  or  emit  so  much  steam.  (2) 
That  the  fright  of  her  horse  was  not  discov- 
ered by  the  persons  in  charge  of  the  engine 
nntO  It  was  too  late  to  remedy  or  remove  the 
causes  that  frightened  the  horse,  and  that 
Immediately  after  the  horse  became  frighten- 
ed he  was  caught  and  put  under  control.  (3) 
That  the  noise  and  emission  of  steam  was 
not  nnnsaal  or  unnecessary,  but  could  have 
been  lessened  if  the  persons  In  charge  of  the 
engine  had  been  apprised  that  it  wits  neces- 
sary to  do  so. 

But  It  is  Insisted  that  it  was  the  duty  of 
the  persons  in  charge  of  the  engine  to  have 
moved  it  a  sufficient  distance  from  the  cross- 
ing to  avoid  frightening  horses  using  the 
public  road  at  or  near  where  it  crosses  the 
railroad,  or  to  have  so  regulated  the  engine 
as  that  it  would  not  have  made  noises  or  let 
off  steam  in  a  manner  calculated  to  frighten 
horses  at  the  crossing.  We  do  not  think  that 
a  railroad  company  should  be  required  to  re- 
move its  engine  further  from  a  crossing  than 
la  reasonably  necessary  to  permit  the  free  use 
of  it  for  travel;  but,  if  an  engine  is  stand- 
ing close  to  a  crossing,  the  trainmen,  upon 
being  notified  that  the  presence  of  the  en- 
gine renders  the  crossing  dangerous  or  un- 
safe for  travel,  should  remove  the  engine  as 
far  as  can  be  done  with  safety  to  the  train 
and  the  persons  on  or  connected  with  it 
The  railroad  has  the  right  to  use  its  tracks, 
and  the  public  have  the  right  to  use  the 
crossing,  and  each  should  act  with  due  re- 
gard for  the  rights  of  the  other.  The  train- 
men should  accommodate  the  traveler  when 
It  can  be  done  with  safety,  and  the  traveler 
should  respect  the  rights  of  the  trainmen, 
and  not  attempt  to  subject  them  to  unneces- 
sary or  unreasonable  trouble  or  inconven- 
ience. But,  when  an  oiglne  is  standing  close 
to  a  point  where  a  public  road  crosses  a 
railroad,  it  la  the  duty  of  the  persons  in 
charge  of  the  engine,  when  the  safety  of  per- 
sons and  property  on  the  train  does  not  re- 
quire it,  to  prevent  unusual  or  unnecessary 
noises  to  be  made  by  the  engine,  whether 
they  see  or  do  not  see  a  traveler  with  a 
horse  on  the  public  road  approaching  the 
crossing ;  or,  if  they  do  see  one,  without  ref- 
erence to  whether  his  horse  is  frightened  or 
not.  If  an  engine  Is  standing  near  a  cross- 
ing that  the  public  have  the  right  to  use,  the 
presence  of  travelers  on  it  must  be  antici- 
pated; and,  If  the  engine  Is  permitted  by 
those  in  charge  of  it  to  make  unusual  or  un- 
necessary noises,  unless  the  safety  of  per- 
sons or  property  require  It,  and  the  horse  of 
a  traveler  is  frightened  thereby  and  injury 
results,  the  company  will  be  liable  whether 
the  persons  In  charge  of  the  engine  saw  the 
traveler  or  not,  or  knew  he  wanted  to  cross, 
184S.W.-58 


unless  It  be  that  the  traveler  la  guilty  of 
such  contributory  negligence  as  would  defeat 
a  recovery.  On  the  other  hand,  when  a  trav- 
eler approaching  a  crossing  near  which  an 
engine  Is  standing,  and  before  his  horse  be- 
comes so  much  frightened  as  to  cause  acci- 
dent or  injury,  sees  and  knows  that  it  is 
making  noises  or  letting  ofT  steam,  although 
either  or  both  may  be  unusual  and  unneces- 
sary, he  should  not  attempt  to  approach  the 
engine  or  cross  the  track  without  notifying  in 
some  way  the  iwrsons  in  charge  of  the  train 
or  engine  that  he  desires  to  cross,  and  that 
his  horse  Is  liable  to  become  frightened.  If 
he  does  this,  and  the  persons  in  charge  of 
the  engine  can  with  safety  to  persons  and 
property  prevent  the  engine  from  making 
noises  or  letting  off  the  steam  that  alarmed 
the  traveler  and  were  calculated  to  frighten 
the  horse,  they  should  do  so.  But,  If  they 
do  not  or  cannot  with  safety  do  so,  then  the 
traveler  must  remain  in  his  place  of  safety 
or  take  the  risk  of  attempting  to  cross. 
What  we  have  thus  said  as  to  the  reciprocal 
duties  and  liabilities  of  the  traveler  and  the 
trainmen  is  not  Intended  to  relieve  the  com- 
pany from  liability  in  blocking  a  crossing  for 
an  iinreasonable  length  of  time  or  In  vio- 
lation of  the  statute.  If  this  is  done,  the 
traveler  may  have  an  action  for  the  delay  oc- 
casioned, and  the  commonwealth  a  prosecu- 
tion, but  a  traveler  must  not  venture  into 
a  known  or  obvious  danger.  If  he  does  he 
takes  the  risk. 

Applying  the  principles  laid  down  to  this 
case,  the  appellee  knew  the  engine  was  let- 
ting off  steam  and  making  noises  when  she 
left  her  place  of  safety;  but,  notwithstanding 
this  fact,  she  attempted  to  cross.  Her  state- 
ment that  she  asked  if  they  were  ready  for 
her  to  pass,  and  was  signaled  to  do  so,  does 
not  help  her  case,  as  she  did  not  ask  and 
was  not  responded  to  by  any  person  connect- 
ed with  the  train,  and.  In  addition,  her  re- 
quest was  no  notice  that  the  engine  would 
frighten  her  horse.  The  person  in  charge  of 
an  engine  are  not  required  to  keep  a  look- 
out on  premises  or  roads  adjacent  to  the 
track  for  the  purpose  of  discovering  whether 
or  not  horses  are  being  frightened  by  the 
train  or  engine,  and  are  only  under  a  duty 
to  use  precautions  to  prevent  frghtenlng  a 
horse  after  they  have  discovered  hi^  fright. 
But  In  this  case.  If  the  trainmen  had  been 
keeping  a  lookout,  they  would  have  seen  that 
the  appellee's  horse  in  approaching  the  track 
did  not  become  frightened  until  he  came 
within  a  few  feet  of  the  track  upon  which 
the  engine  was  standing,  and  when  It  was 
too  late  to  remove  the  cause  of  the  fright, 
li.  ft  N.  R.  Co.  v.  Penrod,  66  S.  W.  1013, 
1042,  24  Ky.  Law  R^.  50;  L.  ft  N.  R.  Co. 
V.  Smith,  lOT  Ky.  178,  68  S.  W.  289,  21  Ky. 
Law  Rep.  857;  L.  &  N.  R.  Co.  v.  McCandlesa, 
123  Ky.  121,  98  S.  W.  1041,  29  Ky.  Law  Rep. 
563;  L.  ft  N.  R.  Co.  V.  Street's  Adm'z.  139 
Ky.  ,  129  8.  W.  670. 

Ihe  Instructions  the  court  gave  do  not  In 
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all  particulars  conform  to  tlie  law  as  we 
hare  announced  It,  but  any  error  In  tbe  In- 
structions -was  not  prejudicial  to  appellant, 
because  we  are  of  the  opinion  that  her  neg- 
ligence In  leaving  her  place  of  safety  and 
in  attempting  to  drive  across  the  track  was 
the  proximate  cause  of  the  injury  she  com- 
plains of,  and  that  the  trial  court  should 
have  given  as  requested  by  counsel  for  the 
railroad  company  a  peremptory  Instrnctlon 
to  find  for  it 

The  point  is  made  that  the  train  remained 
an  unnecessary  length  of  time  on  the  cross- 
ing in  violation  of  the  statute,  but  there  is 
no  evidence  whatever  to  support  this  conten- 
tion; nor  was  a  recovery  sought  on  account  of 
this  alleged  negligence. 

Wherefore  the  judgment  is  affirmed. 


COMMONWEALTH  et  al.  v.  CAMDEN. 

(Court  of  Appeals  of  Kentucky.    Feb.  21, 

1911.) 

Taxation  (SJ  99,  357*)  —  Srros— Personal 
Pbopebtt  in  Hands  of  Exectttob— Deduc- 
tion or  Indebtedness. 

Ar  is  the  case  under  Ky.  St.  H  4020,  4023 
(Russell's  St.  fl  5912,  591^,  where  the  estate 
of  a  resident  testator  Is  In  the  hands  of  his  ex- 
ecutor for  settlement  and  distribution,  the  ex- 
ecutor of  a  nonresident  testator  is  to  list  for 


taxation,  and  pay  the  taxes  on,  the  personal 
property  in  his  bands,  before  the  estate  has  been 
or  should  have  been  settled  and  distributed,  at 


the  place  of  his  qualification,  without  regard  to 
the  residence  of  beneficiaries,  whether  within 
or  without  the  state;  and  this  without  reference 
to  the  extent  or  character  of  the  debts  of  the 
estate. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  8i  199,  697;  Dec.  Dig.  U  99,  857.*] 

Appeal  from  Circuit  Court,  Woodford 
County. 

Proceeding  by  a  revenue  agent,  on  behalf 
of  the  Commonwealth  and  another,  against 
J.  M.  Camden,  Jr.  Proceeding  dismissed, 
and  plaintiffs  appeal.    Affirmed. 

R.  J.  O'Mahony,  Geo.  C.  Webb,  and  WlU 
D.  Jesse^  for  appellants.  W.  0.  Davis,  for 
appellee. 

CARROLL,  X  This  proceeding  was  insti- 
tuted by  a  revenue  agent  in  the  name  and  on 
behalf  of  the  commonwealth  and  Woodford 
county  against  the  appellee,  Camden,  for  tbe 
purpose  of  requiring  him  to  assess  as  of  the 
1st  day  of  September,  1908,  certain  intangi- 
ble personal  property  consisting  of  stocks, 
bonds,  and  other  evidences  of  debt  devised 
to  him  by  the  will  of  his  father,  J.  M.  Cam- 
den, Sr.  J.  M.  C!amden,  Sr.,  died  in  April, 
1908,  a  resident  of  Parkersbnrg,  Wood  coun- 
ty, W.  Va.,  leaving  a  will  which  was  duly 
probated  on  April  28,  1908,  In  the  probate 
court  of  the  county  of  his  residence.  Tbe 
chief  beneflclaries  of  his  will  are  his  widow 
and  two  children — Mrs.  SpiUman  and  the  ap- 
pellee— the  former  two   being  residents  of 


Parkersbnrg,  W.  Ya.,  and  the  latter  a  resi- 
dent of  Woodford  county,  Ky.  The  testator, 
who  had  a  large  estate,  appointed  as  the  ex- 
ecutors of  bis  will  his  children  before  men- 
tioned, fiprigg  D.  Camden  and  the  Union 
Trust  &  Deposit  Company  of  Parkersbnrg; 
and  these  persons,  together  with  the  trust 
company,  were  also  apixtinted  trustees  of 
the  estate  under  the  will.  On  April  30,  1908^ 
the  trust  company  qualified  as  sole  execotor, 
the  other  named  executors  decHnlng  to  act, 
and  on  the  date  of  its  qualification  took  pos- 
session of  the  estate  of  the  testator  and  re- 
tained the  full  control  and  custody  thereof 
until  December  29,  1906,  when,  having  fully 
performed  all  the  duties  resting  upon  it  as 
executos,  it  surrendered  the  trust  and  turn- 
ed over  to  the  trustees  of  the  will  all  the 
property  that  came  into  Its  hands  as  execu- 
tor. It  will  be  observed  that,  at  the  time 
it  was  sought  to  have  the  appellee  list  the 
personal  property  received  under  the  will  of 
his  father,  It  was  in  the  control  and  posses- 
sion of  the  West  Virginia  executor  for  the 
purpose  of  settling  the  estate.  And  so  the 
question  presented  is,  Should  a  resident  dev- 
isee under  the  will  of  a  nonresident  be  re- 
quired to  list  for  taxation  at  the  place  of  bis 
residence  the  intangible  personal  estate  de- 
vised to  him  by  the  will  while  such  personal 
estate  is  in  the  custody  and  possession  of 
the  foreign  executor  for  tbe  purpose  of  set- 
tling and  dlstrlbutiiig  the  estate  under  the 
will  and  the  laws  of  the  state  where  the  will 
was  admitted  to  probate?  In  the  considera- 
tion of  this  question,  and  so  that  it  may  be 
definitely  disposed  of,  we  will  assume  that 
the  resident  devisee,  Camden,  was  at  the 
time  It  was  sought  to  require  him  to  make 
the  assessment  the  beneficial  owner  of  the 
estate,  subject  to  the  indebtedness  of  the  tes- 
tator that  It  is  claimed  should  have  been  as- 
sessed, and  that,  upon  a  settlement  and  dis- 
tribution of  the  estate  by  the  executor,  he 
would  after  the  payment  of  debts  against  the 
estate  be  placed  in  tbe  beneficial  possession 
of  the  share  given  to  Mm  by  the  will.  The 
West  Virginia  statute  (Code  1906,  a  87,  | 
3322)  provides  in  part  that:  "A  personal  rep- 
resentative shall  not  be  compelled  to  p<iy  any 
legacy  given  by  the  will  or  make  distribu- 
tion of  the  estate  of  his  decedent  ontll  aft- 
er a  year  from  the  date  of  the  order  confer- 
ring authority  on  the  first  executor  or  ad- 
ministrator of  such  decedent  •  •  ••• 
And  the  will  of  the  testator  directed  that  '^o 
distribution  or  payment  of  income  shall  com- 
mence to  be  made  until  practically  one  year 
from  my  death."  Observing  the  direction  in 
tbe  statute  as  well  as  the  will,  there  was  no 
unreasonable  delay  on  the  part  of  the  exec- 
utor in  settling  and  distributing  the  estate, 
as  at  the  date  it  was  sought  to  assess  it  the 
estate  had  only  been  In  the  hands  of  the  ex- 
ecutor about  four  months.  But,  if  the  con- 
tention of  counsel  is  to  be  sustained,  it  Is  the 


•For  oOter  esMS  see  lam*  topic  and  iocUod  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Key  No.  SerlM  &  Rep'r  Indcx<« 
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duty  of  the  resident  devisee  to  assess  at  the 
place  of  his  residence  his  interest  in  the  es- 
tate at  the  first  assessing  period  after  pro- 
bate of  the  will  and  the  qualification  of  the 
personal  representative,  without  reference  to 
whether  the  personal  representatlTe  has  had 
time  or  opportunity  to  make  a  settlement  or 
distribution.  If  the  estate  in  the  hands  of 
the  personal  representative  for  settlement 
and  distribution  is  assessable  to  the  devisee 
before  a  settlement  and  distribution  has 
been  or  should  have  I)eeii  made,  there  is  no 
reason  why  it  should  not  be  assessable  to 
him  even  before  the  personal  representative 
has  qoalifled  if  the  assessing  period  happens 
to  come  at  a  date  after  the  probate  of  the 
wUl  and  before  bis  qualification.  If  the  duty 
of  the  devisee  to  assess  bis  interest  in  the 
estate  grows  out  of  the  fact  that  he  is  the 
beneficial  owner  of  it,  and  no  other  circum- 
stance is  to  be  considered,  then  the  heir  is 
as  mncb  the  beneficial  owner  before  an  ex- 
ecutor is  qualified  as  he  is  while  the  estate  is 
in  process  of  settlement,  and  hence  the  duty 
to  assess  arises  as  soon  as  bis  share  in  the 
estate  fails  into  his  hands  by  the  probate  of 
the  will.  It  would  also  follow  that  tbe  same 
rule  should  be  applied  in  the  case  of  intest- 
acy, and  therefore  the  heir  should  be  charg- 
ed with  the  assessment  of  his  interest  upon 
the  death  of  the  person  from  whom  he  re- 
ceives it  under  the  law  of  descent  and  dis- 
tribution. We  do  not  tliink  counsel  would 
say  the  rule  should  be  carried  this  far,  but, 
looking  to  the  reason  of  the  thing,  there 
seems  to  be  no  material  diljierence  In  requir- 
ing the  heir  or  devisee  to  assess  his  share 
before  the  qualification  of  the  personal  rep- 
resentative and  requiring  him  to  0o  so  after 
the  qualification,  but  while  the  estate  is  in 
his  custody  for  settlement  and  before  a  dis- 
tribution is  or  should  have  been  made.  But 
we  are  not  disposed  to  agree  with  counsel  in 
tbe  insistence  that  the  estate  is  assessable 
to  the  devisee  while  in  the  hands  of  the  ex- 
ecutor or  personal  representative  for  settle- 
ment, and  before  a  distribution  has  or  should 
have  been  made.  On  the  contrary,  our  opin- 
ion is  that  the  estate  of  a  decedent  in  the 
hands  of  his  personal  representative  for  set- 
tlement and  before  a  distribution  is  or  should 
be  made  is  assessable  by  the  personal  rep- 
resentative at  the  place  of  his  official  resi- 
dence. And  this  is  true  whether  the  per- 
sonal representative  resides  in  this  state  or 
out  of  it  We  see  no  reason  why  the  same 
rule  should  not  be  applied  to  the  estate  of  a 
nonresident  testator  as  would  be  applied  to 
a  resident  testator.  There  is  no  more  rea- 
son why  the  devisee  of  a  nonresident  testa- 
tor shonld  be  required  to  list  for  assessment 
and  taxation  his  Interest  In  the  estate  pend- 
ing its  settlement  and  distribution  by  the 
personal  representative  than  there  would  be 
for  requiring  a  resident  devisee  to  list  for 
assessment  and  taxation  his  interest  in  the 
estate  of  a  resident  testator  while  the  estate 
was  being  settled  by  the  resident  personal 


representative.  The  reason  Is  the  same  in 
one  case  as  it  would  be  in  the  otber.  In 
both  it  is  rested  upon  the  proposition  that 
while  the  estate  is  in  the  hands  of  the  per- 
sonal representative  for  settlement,  and  be- 
fore it  la  or  should  be  distributed,  the  heir 
or  devisee  cannot  know  with  certainty  the 
amount-  he  will  receive.  And  during  this 
period  the  title  is  deemed  to  be  in  the  perr 
sonal  representative  for  purposes  of  admin- 
istration and  taxation.  It  is  both  conven- 
ient and  just  to  tbe  beneficiaries  of  the  es- 
tate, as  well  as  the  taxing  authorities,  that 
the  personal  representative  in  whose  cus- 
tody the  estate  Is  and  who  for  the  time  be- 
ing takes  the  place  of  the  decedent  should 
list  the  estate  for  assessment  and  taxation 
at  the  domicile  of  the  decedent  1  Cooley 
on  Taxation,  p.  664 ;  2  American  Law  of  Ad- 
ministration, p.  691;  Commonwealth  v.  Pee- 
bles, 134  Ky.  121,  119  8.  W.  774,  23  L.  K.  A. 
(N.  8.)  1130.  Or,  as  said  by  Burroughs  on 
Taxation  (section  98):  "Tbe  personal  prop- 
erty of  decedents  is  taxed  at  the  domicile  of 
the  decedent  to  tbe  person  having  the  legal 
title  and  not  In  the  name  of  tbe  deceased 
person.  During  the  settlement  of  the  estate, 
it  must  have  a  situs  somewhere,  and  none  so 
appropriate  as  where  the  decedent  lived. 
When  the  estate  la  settled  and  paid  to  the 
heirs  and  legatees,  it  is  then  assessed  to  such 
persons  at  their  residence."  Section  4023  of 
the  Kentucky  Statutes  (Russell's  St  $  5915) 
provides  that:  "An  administrator,  execu- 
tor, trustee,  committee,  curator  or  agent  re- 
siding in  the  state  shall  not  be  liable  for 
taxes  on  intangible  personal  property,  where 
the  real  or  beneficial  owner  of  such  intangi- 
ble personal  property,  held  by  them  or  any 
of  them,  resides  outside  of  the  state;  but 
this  exemption  shall  not  aK>Iy  In  Yhe  case 
of  an  executor  or  administrator  in  the  exer- 
cise of  his  office  as  i)er8onal  representative 
while  the  estate  of  a  deceased  person  is  in 
process  of  settlement  and  before  the  share 
of  the  nonresident  legatee  or  beneficiary  is  set 
apart  to  him,  or  before  said  legatee  ia  en- 
titled to  be  paid  his  share.  •  •  •"  Un- 
der this  statute,  no  matter  where  the  real  or 
beneficial  owner  of  intangible  personal  prop- 
erty resides,  the  interest  in  the  estate  of  tbe 
decedent  to  which  he  Is  entitled  while  the 
estate  is  in  the  hands  of  the  personal  rep- 
resentative for  settlement  and  before  the 
share  of  the  beneficiary  is  set  apart  to  him, 
or  be  is  entitled  to  receive  it,  is  assessable  at 
the  place  where  the  personal  representative 
qualified.  But,  after  the  Interest  has  been 
set  apart  to  the  beneficiary,  or  after  tbe  time 
he  is  entitled  to  receive  It,  then  his  Interest 
is  not  subject  to  taxation  in  this  state  if  the 
beneficiary  resides  out  of  the  state.  And  we 
riiould  say  that  the  situs  of  intangible  per- 
sonal property  for  taxation  as  declared  in 
this  statute  applies  to  resident  as  well  as 
nonresident  l>eneflciaries ;  and  that,  while 
the  estate  is  in  process  of  settlement  and 
before  the  share  of  the  beneficiary  la  set 
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apart  to  him  or  he  becomes  entitled  to  It,  It 
should  be  listed  by  the  personal  representa- 
tive at  the  place  of  his  qaollflcation,  and  not 
by  the  beneficiary  at  his  place  of  residence. 
We  think  that  the  paragraph  In  section 
4020  of  the  Kentucky  Statutes  (Russell's  St  | 
C012)  proTldlng  that  the  "situs  of  Intangible 
personal  property  for  purposes  of  taxation 
shall  be  at  the  residence  of  the  real  or  bene- 
ficial owner,  and  not  at  the  residence  of  the 
fiduciary  or  agent  having  the  custody  or  pos- 
session of  same,"  has  reference  to  a  state  of 
case  In  which  the  share  of  the  beneficiary 
has  been  set  apart  to  him  or  he  Is  entitled  to 
receive  It,  and  not  to  a  state  of  case  in 
which  the  estate  Including  the  Interest  of  the 
beneficiary  la  In  process  of  settlement  This 
has  been  the  uniform  construction  given  by 
the  court  to  this  and  similar  statutes.  Thus 
In  Boske  v.  Security  Trust  &  Safety  Vault 
Co.,  66  S.  W.  524,  22  Ky.  I/aw  Rep.  181,  the 
court  in  commenting  upon  the  cases  of  Louis- 
ville V.  Sherley,  80  Ky.  71,  Baldwin  t.  Shine, 
84  Ky.  512,  2  S.  W.  164,  8  E^y.  Law  R^  496, 
and  Hartlng's  Es'r  v.  City  of  Lexington,  43 
S.  W.  415,  19  Ky.  Law  Rep.  1829.  said: 
"Theso  esses  are  not  in  conflict  but  simply 
mean  that  while  an  estate  Is  in  the  hands 
of  an  administrator  or  executor  In  process 
of  settlement  and  before  the  distributee  or 
devisee  is  entitled  to  be  paid  his  share,  the 
property  must  be  listed  by  the  administra- 
tor or  executor  as  of  his  domicile ;  but  when 
there  Is  no  further  need  of  an  administrator 
or  executor,  and  the  distributee  or  devisee 
can  legally  demand  his  share,  the  property 
becomes  taxable  at  the  domicile  of  the  owner, 
whether  It  be  fee  or  for  life."  In  City  of 
Lexington  v.  Fishback's  Trustee,  109  Ky. 
770,  60  a  W.  727,  22  Ky.  Law  Rep.  1392,  the 
principle  In  the  Boske  Case  was  approved, 
and  It  was  further  said:  "It  was  a  principle 
of  the  common  law  that  the  title  to  a  dece- 
dent's personal  estate  passed  to  his  i)er8onal 
representative.  So  long  as  It  Is  in  the  hands 
of  the  personal  representative  in  process  of 
settlement  the  entire  title  is  in  the  personal 
representative,  and  it  la  not  until  the  estate 
has  been  settled  and  the  distributees  or  lega- 
tees can  demand  their  share  that  they  have 
any  beneficial  ownership."  In  Leavell's 
Adm'r  v.  Arnold,  181  Ky.  426,  115  S.  W.  232, 
the  court  said:  "Complaint  is  also  made  that 
the  executor  was  required  to  list  the  prop- 
erty in  his  hands  as  of  date  September  15, 
1907,  for  taxes  for  the  year  1908.  We  are 
unable  to  understand  upon  what  ground  this 
objection  Is  based.  The  statute  lays  upon  all 
estate,  real  and  personal,  the  burden  of  taxa- 
tion, except  such  as  is  especially  exempted. 
*  *  *  At  the  time  It  was  listed  for  taxa- 
tion it  was  still  a  part  of  the  estate  of  Lewis 
Y.  Lea  veil,  and,  being  such,  the  law  Imposed 
upon  the  executor  the  duty  of  listing  same  for 
taxation  without  regard  to  the  purpose  for 
which  It  was  to  be  naed  after  It  passed  from 
his  hands."  In  Spalding  v.  Commonwealth, 
88  Ky.  136,  10  S.  W.  420,  10  Ky.  Law  Rep. 


714,  It  was  held  that  It  was  proper  for  the 
receiver  of  a  court  into  wbooe  custody  had 
been  committed  an  estate  to  list  the  same, 
and  pay  the  taxes  thereon.  In  answering  the 
argument  that  the  assessment  should  have 
been  made  and  the  taxes  paid  by  the  heirs  or 
distributees  entitled  to  the  estate  in  the 
hands  of  the  receiver,  the  court  said:  '^ei« 
was  the  estate  of  a  decedent  under  the  con- 
trol of  the  court  It  was  yet  to  be  distribnt- 
ed.  It  was  yet  uncertain  to  whom  It  belonged, 
or,  at  least,  what  portion,  if  anything,  each 
heir  would  finally  receive.  From  the  very 
necessity  of  the  case  it  was  proper  for  the 
court  to  consent  that  another  tribunal  ml^t 
direct  Ita  receiver  to  list  the  estate  In  his 
hands,  or,  what  would  have  been  preferable, 
It  should  Itself  have  directed  its  officer  to  go 
and  list  it  and  pay  the  taxes.  *  •  •  E>en 
if  by  reason  of  the  averment  in  the  answer 
of  ownership  in  the  heirs  it  can  be  said  that 
the  owners  were  known,  yet  there  had  been 
no  distribution  of  It  to  each  of  them — Its  si- 
tus had  not  changed — and  one  of  them  In  giv- 
ing in  his  list  could  not  take  into  considera- 
tion any  of  this  estate,  because  he  could  not 
tell  what  be  would  ever  get  if  any  of  It 

•  •  •  If  the  heir  alone  were  proceeded 
against  he  could  very  well  soy:  *There  has 
been  no  distribution  of  the  estate.  I  do  not 
know  the  value  of  my  Interest  if  I  have  any, 
or  what  I  will  ultimately  receive.' "  In  Yont- 
sey  V.  Commonwealth,  110  Ky.  555,  62  S. 
W.  262,  22  Ky.  Law  Rep.  1914,  the  principle 
announced  in  the  Spalding  Cose  was  extend- 
ed to  embrace  the  estate  of  an  insolvrait  cor- 
poration in  the  hands  of  the  court's  oommls- 
sioner  under  an  assignment  for  the  benefit  of 
creditors  before  there  had  been  an  order  of 
distribution. 

Although,  as  pointed  out  In  briefs  of  coun- 
sel, the  Legislature  has  more  than  once 
changed  the  revenue  laws  to  conform  to  or 
avoid  the  effect  of  a  decision  of  this  court. 
It  has  never  disturbed  the  principle  announc- 
ed in  these  cases,  that  when  an  estate  Is 
In  the  hands  of  the  court  or  a  personal  rep- 
resentative for  settlement  and  distribution, 
it  must  be  assessed  for  taxation  by  the  oonrt 
officer  or  the  personal  representative  and 
not  the  beneficiaries  of  the  fund.  The  first 
paragraph  in  section  4020  of  the  Kentndcy 
Statutes,  providing  that  "all  real  and  person- 
al estate  within  this  state,  and  all  penaoal 
estate  of  persons  residing  in  this  atate^  and 
of  all  corporations  organized  under  the  laws 
of  this  state,  whether  the  same  be  In  or  out 
of  the  state.  Including  Intangible  -property, 

•  *  •  shall  be  subject  to  taxation,"  merely 
announced  a  general  principle  of  taxation. 
It  does  not  attempt  to  fix  the  sltos  of  person- 
al property,  intangible  or  otherwise,  for  the 
purpose  of  taxation.  This  is  fixed  by  other 
parts  of  sections  4020,  4028;  and  other  sec- 
tions of  the  Kentucky  Statutes. 

We  therefore  condnde,  first,  that  wbeaa  an 
estate  Is  In  the  hands  of  a  resident  or  non- 
resident personal   representative  for  settle- 
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ment  and  dlstrlbntlon,  and  before  tbe  estate 
lias  been  or  sbonld  bare  been  settled  or  dis- 
tributed, the  personal  representative  should 
list  the  estate  In  his  bands  for  taxation  and 
pay  the  taxes  thereon  at  the  place  of  his 
qualification,  without  regard  to  the  residence 
of  the  beneficiaries  or  whether  it  be  in  or 
out  of  this  state;  second,  tbls  rule  applies 
without  reference  to  the  extent  or  character 
of  the  debts  or  demands  against  the  estate. 

In  some  instances  this  rule  may  Impose  a 
faearier  burden  upon  resident  beneficiaries 
than  they  would  be  required  to  bear  if  their 
shares  were  assessable  at  the  place  of  their 
residence;  in  other  Instances,  it  may  result 
In  temporaty  loss  to  the  state.  But  upon  the 
whole  it  is  reasonable  end  practicable  and 
will  insure  the  payment  of  the  taxes  at  the 
place  of  the  domicile  of  the  decedent,  while 
the  estate  Is  In  process  of  settlement. 

Wherefore  the  Judgment  of  the  lower  court 
dismissing  the  proceeding  Is  affirmed. 


BAI/riMORB  &  O.  S.  W.  R.  CO.  ▼.  OUFT. 

(Court  of  Appeals  of  Kentucky.    March  3, 
1911.) 

1.  Gabbikbs  (i  215*)  —  Cabbiaob  or   Litk 
Stock— LiABiLiTT. 

A  carrier  of  lire  stodt  is  an  insurer  of  the 
safe  delivery  thereof,  except  where  injnry  re- 
sults from  an  act  of  God,  the  public  enemy,  or 
from  the  inherent  propensities  of  the  stock. 

[Ed.    Note.— For   other    cases,    see   Carriers, 
Cent.  Dig.  i  923;   Dea  Dig.  |  21S.*] 

2.  Carbiebs  (I  208*)— Garbieb  or  Live  Stock 

— CONTBACTS. 

A  shipper  of  live  stock  who  intends  to 
charge  the  carrier  with  the  duty  of  carrying  and 
delivering  the  stock  graded  and  classified  in  the 
manner  ui  which  he  loaded  them  on  the  cars, 
must  require  the  insertion  of  such  a  stipulation 
in  the  contract,  and  where  there  is  no  such  a 
stipulation  and  it  was  not  omitted  by  fraud  or 
mistake,  the  carrier  need  not,  in  transporting, 
reloading,  and  delivering  the  stock,  maintain  the 
grading  and  classification  made  by  the  shipper 
in  loading  them. 

ItSi.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  i  924 ;   Dec.  Dig.  t  208.*] 

3.  CaBRIEBS  (8  219*)— CONTBACTS— AOBWCT. 

The  initial  carrier  is  the  agent  of  the  con- 
necting carrier  in  making  the  contract  of  ship- 
ment of  live  stock  so  takt  the  connecting  car- 
rier is  liable  on  the  contract  as  if  made  directly 
with  it. 

[ESd.    Note.— For  other   cases,    see    Carriers, 
Cent.  Dig.  H  960,  951 ;   Dec.  Dig.  {  219.*] 

4.  Cabbibbs  ({  219*)— Connecting  Cabbiers 

— LlABILITT. 

A  connecting  carrier  is  liable  only  for  dam- 
ages to  live  stock  occurring  on  its  line,  in  the 
aoaence  of  a  special  contract  making  it  liable 
for  damages  occnrring  on  a  line  not  controlled 
by  it 

[E!d.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  ii  960,  951;  Dec.  Dig.  i  219.*] 

St.  Cabbiers  (|  228*)— Cabbiaoe  or  Live  Stock 

— tJABIUTT. 

Where,  in  an  action  against  a  connecting 
carrier  of  live  stock  for  mixing  and  unclas- 
sifying  the  stock,  the  evidence  merely  showed 
that  tne  mixing  was  done  in  reloading  at  stock- 


yards at  which  the  stod:  was  delivered  by  the 
initial  carrier,  but  did  not  show  that  the  car- 
rier owned  or  controlled  the  yards  or  that  the 
persons  who  reloaded  the  stock  were  its  agents, 
there  was  a  failure  to  show  that  the  mixing  was 
done  by  the  connecting  carrier's  agmts  and  it 
was  not  liable  therefor. 

[EU.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  II  957-060;   Dec.  Dig.  |  228.*] 

6.  Pbinoipai.  and  Agent  ({  22*)— Bxibtenoe 
or  Relation— Btidbnoe. 

Agency  may  not  be  established  by  the  mere 
declaration  of  one  claiming  to  be  agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  I  40;   Dec.  Dig.  |  22.*] 

7.  Evidence  (S  258*)  —  Declarations — Ad- 
HiBsiBiLrrr. 

Testimony  that  persons  in  charge  of  stock- 
yards at  a  ci^  told  a  shipper  of  live  stock  that 
the  cattle  were  mixed  In  reloading  them  on  a 
connecting  carrier's  cars,  was  inadmissible  as 
against  the  connecting  carrier  in  the  absence  ot 
evidence  that  such  persons  were  its  agents. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i{  1006,  1007;   Dec.  Dig.  {  26a*] 

8.  Cabbiebs  (I  228*)  —  Cabbiaoe  or  Lite 
Stock— Damages— Burden  or  Paoor. 

Where,  in  an  action  against  a  connecting 
carrier  for  mixing  cattle  in  reloading,  the  peti- 
tion specifically  alleged  that  the  mixing  was 
done  at  stockyards  at  which  the  initial  carrier 
delivered  the  stock,  the  burden  of  showing  that 
tlie  mixing  of  the  cattle  was  done  before  deliv- 
ery to  the  connecting  carrier  did  not  rest  on  it 
to  avoid  liability,  for  it  could  not  be  presumed 
that  it  owned  or  controlled  the  yards. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  957-960;    Dec.  Dig.  |  228.*] 

9.  Cabbiers  (S  219*)  —  Cabbiaoe  or  Live 
Stock— Connecting  Carriers— Burden  or 
PBOor. 

A  contract  by  an  initial  carrier  as  agent 
for  a  connecting  carrier  which  binds  the  con- 
necting carrier  to  safely  carry  live  stock,  does 
not  make  the  connecting  carrier  liable  for  any 
negligence  in  handling  the  stock  at  stockyards 
at  which  they  were  delivered  by  the  initial  car- 
rier for  transportation  by  the  connecting  car- 
rier, in  the  absence  of  a  showing  that  it  con- 
trolled the  stockyards  or  that  the  stock  was  re- 
loaded there  by  its  agents. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  11  950.  951;    Dec.  Dig.  |  219.*1 

10.  Cabbiebs  (|  228*}  —  Cabbiaoe  or  Live 
Stock— Damages— BuBDEN  or  PROor. 

The  liability  of  a  connecting  carrier  of  live 
stock  for  damages  for  mixing  and  unclassifying 
the  stock  cannot  be  predicated  on  the  fkct  that 
it  received  the  stock  In  the  mixed  condition  and 
carried  the  same  to  the  point  of  destination 
without  grading  and  classifying  them,  since  it 
may  not  be  presumed  to  know  that  the  stock 
had  been  mixed  or  that  they  were  not  loaded  on 
its  cars  as  they  were  loaded  by  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Ctent  Dig.  U  067-960;  Dec.  Dig.  i  22a*] 

AK>eaI  from  Circuit  Court,  Mason  Connty. 

AeUon  by  B.  F.  Clift  against  *the  Balti- 
more &  Ohio  Southwestern  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Wortbington,  Cochran  &  Browning,  for  ap- 
pellant.   Allan  D.  Cole,  for  appellee. 

SETTLE,  J.  Appellee  recovered  a  verdict 
and  Judgment  for  S247.8a  damages  against 
appellant  in  the  court  below.    The  claim  for 
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damages  grew  oat  of  tbe  alleged  violation 
by  appellant  of  a  contract  It  made  wltli  ap- 
pellee to  ship  in  1905  OTer  Its  railroad  from 
Cincinnati,  Ohio,  to  Baltimore,  Md.,  70  bead 
or  4  car  loads  of  cattle  received  of  the  Louis- 
ville &  Nashville  Railroad  Company  at  Cin- 
cinnati, after  they  had  been  carried  by  the 
latter  company  over  its  road  from  Maysville, 
Ky.,  to  that  city.  The  shipment  was  made 
before  the  enactment  by  Oongress  of  the  Car- 
mack  law. 

It  was  alleged  in  the  petition  as  amended 
that  the  cattle  in  question  were  what  is 
known  as  export  cattle;  that  they  were 
bought  by  appellee  as  agent  for  Meyer  & 
Housman  of  Baltimore  under  a  contract 
which  provided  that  be  was  to  buy  and  ship 
the  cattle,  graded  and  classified,  consigned 
to  himself  at  Baltimore;  and  If  upon  their 
arrival  at  the  point  of  destination  Meyer  & 
Housman  found  the  cattle  properly  graded 
and  classifled  as  required  by  the  contract, 
tbey  were  to  receive  them,  repay  appellee 
their  cost  price.  Including  freight,  and,  in 
addition,  pay  him  a  commission  of  75  cents 
per  head  for  his  services  in  purchasing  and 
shipping  them;  but  the  contract  further  pro- 
vided that  If,  from  any  canse,  the  cattle  upon 
reaching  Baltimore  were  found  by  Meyer  & 
Housman  to  be  mixed  and  unclassified,  then 
and  in  that  event  they  were  not  to  receive 
them  as  purchasers,  but  as  commission  mer- 
chants, and  to  sell  them  on  the  market  as 
"the  property  of  appellee  and  to  account  to 
him  for  the  proceeds,  less  the  usual  com- 
mission, which  they  would  retain. 

The  petition  contains  the  further  aver- 
ments that  the  cattle  were  carried  by  the 
I^uIsvUle  &  Nashville  Railroad,  as  graded, 
classified,  and  loaded  on  the  cars  by  appel- 
lee, from  Maysville  to  Cincinnati,  and  Uiere 
delivered  to  appellant,  whose  servants  at  Cin- 
cinnati in  reloading  them  on  its  cars  at  the 
Union  Stockyards  there  failed  to  grade  and 
classify  them,  and  that  in  that  condition  ap- 
I)ellant  carried  and  delivered  them  to  Meyer 
&  Housman  at  Baltimore,  who,  by  reason  of 
their  mixed  and  unclassified  condition,  refus- 
ed to  receive  them  as  purchasers  under  their 
contract  with  appellee,  but  instead  received 
them  as  commission  merchants,  and  as  such 
sold  them  on  the  Baltimore  market  and  ac- 
counted to  appellee  for  the  proceeds,  less  the 
freight  and  their  commission ;  that  the  mar- 
ket being  somewhat  off  at  that  time,  the  ap- 
pellee sultained  a  loss  upon  the  cattle  of 
$217.77,  the  amount  sued  for.  Appellee  first 
sued  the  Louisville  &  Nashville  Railroad 
Company,  but  later  an  amended  petition  was 
filed,  which  made  appellant  a  defendant  and 
sought  a  recovery  against  it,  as  well  as  the 
Louisville  &  Nashville  Railroad  Company. 
Thereafter  the  action  was  dismissed  by  ap- 
pellee as  to  the  Louisville  &  Nashville  Rail- 
road Company  and  prosecuted  against  ap- 
pellant alone.  Appellant's  answer  traversed 
the  averments  of  the  petition,  which  com- 


pleted the  Issues.  Appellant  contends  that  It 
should  have  been  granted  a  new  trial  by  the 
circuit  court,  and  that  the  Judgment  appeal- 
ed from  should  be  reversed,  because  of  error 
committed  by  that  court  in  Instructing  the 
Jury  and  in  refusing  to  grant  a  peremptory 
instruction  compelling  a  verdict  in  its  favor; 
there  being,  as  claimed,  no  evidence  to  sup- 
port the  verdict 

The  printed  contract  under  which  appel- 
lant agreed  to  ship  and  deliver  the  cattle  is 
silent  as  to  the  manner  In  which  they  were 
to  be  graded  and  classified  by  appellee  when 
loaded  on  the  cars  at  Maysville;  nor  does  it 
provide  that  they  were  to  be  delivered  by 
appellant  at  Baltimore  in  the  precipe  man- 
ner in  which  they  were  graded  and  shipped 
by  him.  That  they  were  to  be  carried  by 
appellant  to  the  point  of  destination  without 
injury  to  them  was  8i>eclfied  in  the  contract ; 
and  as  a  matter  of  law  a  carrier  of  lire 
stock  becomes  an  insurer  of  its  safe  delivery, 
except  where  injury  or  loss  results  from  the 
act  of  Ood,  or  the  public  enemy,  or  from  the 
inherent  nature,  propensities  or  vidonsness 
of  the  animals.  Louisville  &  Nashville  R. 
Co.  V.  Pedigo,  129  Ky.  661,  113  S.  W.  116; 
StUes,  Gaddle  &  Stiles  v.  L.  &  N.  R.  Ca,  129 
Ky.  175,  110  S.  W.  820,  18  L.  R.  A.  (N.  S.) 
86,  30  Ky.  Law  Rep.  429,  33  Ky.  Law  Rep. 
625;  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Sanders  & 
Russell,  118  Ky.  115,  80  S.  W.  488,  25  Ky. 
Law  Rep.  2333.  But  if  appellee  had  intend- 
ed to  charge  the  carrier  with  the  duty  of 
carrying  and  delivering  the  stock  graded  and 
classified  In  the  manner  In  which  he  loaded 
them  on  the  cars,  he  should  have  required 
such  a  stipulation  to  be  put  in  the  contract 
and  it  is  not  alleged  in  the  petition  that  It 
was  by  fraud  or  mistake  omitted  from  the 
contract  In  the  absence  from  the  contract 
of  such  a  provision,  we  do  not  see  upon  what 
ground  appellant  or  the  Louisville  &  Nash- 
ville Railroad  Company  could  have  been  ex- 
pected or  required,  in  transporting,  reload- 
ing, and  delivering  the  cattle  to  maintain  the 
grading  and  classification  of  them  made  by 
appellee  in  loading  them  at  Maysville. 

If,  however,  it  can  be  said  that  proof  that 
appellant  undertook  to  carry  and  deliver  the 
cattle  as  graded  and  classifled  by  appellee 
was  admissible,  the  evidence  as  a  whole  fail- 
ed to  show  that  the  mixing  and  undassifying 
of  the  cattle  were  not  done  before  they  were 
received  by  appellant  at  Cincinnati.  The 
Louisville  &  Nashville  Railroad  Company 
was  the  initial  or  first  carrier;  its  agent  at 
Maysville  made  the  contract  with  appellee 
under  which  the  cattle  were  to  be  sbli^jed. 
and  while  by  the  terms  of  the  contract  the 
shipment  of  the  cattle  from  Cincinnati  to 
Baltimore  was  to  be  made  over  appellant's 
line  of  railroad.  It  devolved  upon  appellee  to 
show  that  the  mixing  and  undassifying  of 
the  cattle  was  done  by  appellant's  agents  at 
Cincinnati  or  before  their  delivery  at  Balti- 
more.   In  Illinois  Central  R.  Co.  t.  Curry. 
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127  Ky.  e«,  106  S.  W.  294,  32  Ky.  Law 
Rep.  513,  we  held  that,  In  the  case  of  a  ship- 
ment like  the  one  under  consideration,  "each 
connecting  carrier  to  the  point  of  destination 
receiylng  the  freight  will  be  considered  as 
having  constitnted  and  appointed  the  Initial 
carrier  Its  agent  for  the  purpose  of  enter- 
ing into  the  contract  of  shipment,  and  will 
be  liable  upon  the  contract  made  with  the 
initial  carrier  the  same  as  it  It  bad  been 
made  directly  with  It"  But  we  also  held 
in  the  same  case  that,  where  the  action  was 
broaght  against  the  several  carriers  for  in- 
juries to  live  stock,  none  of  the  connecting 
carriers  would  be  responsible  for  damages 
occurring  on  a  line  not  controlled  by  It,  In 
the  absence  of  a  special  contract  to  that 
effect 

In  the  Instant  case  the  evidence  shows 
that  the  stock  was  delivered  by  the  Louis- 
ville &  Nashville  Railroad  Company  at  the 
Union  Stockyards  in  the  city  of  Cincinnati, 
but  it  does  not  appear  from  Qie  proof  wheth- 
er the  Union  Stockyards  is  owned  either  by 
the  Louisville  &  Nashville  Railroad  Company 
or  the  appellant  or  whether  it  was  an  Inde- 
pendent corporation.  If  It  was  owned  and 
operated  by  the  appellant  the  persons  In 
charge  of  It  who  reloaded  the  cattle  upon  ap- 
pellant's cars  would  be  treated  as  the  lat- 
ter's  agents;  and  If  so,  and  the  cattle  were 
mixed  by  them  In  reloading  and  such  mixing 
of  them  constituted  a  violation  of  the  ship- 
ping contract  It  could  Justly  be  charged  that 
appellant  would  be  liable  for  their  negligence 
in  the  manner  of  loading.  Appellee's  evi- 
dence shows  that  the  mixing  of  the  cattle 
was  done  In  reloading  them  at  the  Cincin- 
nati stockyards,  but  it  wholly  falls  to  show 
that  appellant  owned  or  controlled  the  stock- 
yards, or  that  the  persons  who  loaded  the 
cattle  upon  Its  cars  were  Its  agents. 

It  Is  true  that  appellee  testified  that  one 
Wilmoth  of  Paris,  Ky.,  claiming  to  be  the 
agent  of  appellant  approached  him  after  the 
shipment  of  the  cattle  on  the  subject  of  the 
loss  he  bad  sustained,  and  with  a  view  of 
making  some  settlement  of  It  with  him ;  but 
he  had  only  the  statement  of  Wilmoth  that 
be  was  appellant's  agent  and  the  testimony 
was  properly  excluded  by  the  court  upon  the 
ground  that  the  agency  could  not  be  estab- 
lished by  the  mere  declarations  of  the  person 
'  claiming  to  be  the  agent  It  Is  further  true, 
that  appellee  also  testified  that  Wilmoth  at 
the  time  had  In  his  possession  some  papers, 
bat  be  did  not  explain  the  character  of  the 
papers  or  testUy  that  they  referred  to  the 
loss  he  sustained  on  the  shipment  of  the  cat- 
tle. Appellee  also  testified  that  persons  In 
charge  of  the  Cincinnati  stockyards  told  him 
that  the  cattle  were  mixed  in  reloading  them 
upon  appellant's  cars  at  Cincinnati,  but  It 


was  not  made  to  appear  that  the  persons 
from  whom  he  obtained  this  information 
were  the  agents  of  appellant  and  therefore 
appellee's  testimony  as  to  what  was  said  to 
him  by  them  was  also  properly  exduded  by 
the  court 

It  Is  apparent  therefore,  that  appellee  did 
not  establish  by  the  evidence  the  f&ct  that 
the  cattle  were  mixed  by  appellant  or  Its 
servants  after  their  delivery  to  It  by  the 
Louisville  &  Nashville  Railroad  Company, 
and  the  failure  to  establish  this  Important 
fact  entitled  appellant  to  the  peremptory  in- 
struction asked  at  the  conclusion  of  the  evi- 
dence. It  Is,  however,  argued  by  counsel  for 
appellee  that  the  burden  was  upon  appellant 
to  show  that  the  mixing  of  the  cattle  was 
done  before  Its  delivery  to  It  There  would 
be  some  force  In  this  argument  but  for  the 
fact  that  the  petition,  as  amended,  distinct- 
ly alleged  that  the  mixing  was  done,  not  on 
appellant's  line  of  railroad,  but  at  the  stock- 
yards at  Cincinnati ;  and  we  cannot  presume 
.that  appellant  owns  these  stockyards  or  has 
any  control  over  them. 

As  we  view  the  matter,  the  Louisville  ft 
Nashville  Railroad  Company  contracted,  for 
Itself,  to  carry  appellee's  cattle  over  Its  own 
line  to  Cincinnati,  and  there  deliver  them  to 
appellant;  and  at  the  same  time  contracted 
as  agent  for  appellant  that  It  would  after 
receiving  the  cattle  at  Cincinnati  carry  them 
safely  to  Baltimore.  Under  such  a  contract 
appellant  would  no  more  be  liable  for  any 
negligence  In  handling  the  cattle  In  the 
stockyards  at  Cincinnati,  in  the  absence  of 
proof  showing  that  it  controlled  the  stock- 
yards, or  that  the  cattle  were  reloaded  there 
by  its  agents,  than  It  would  be  for  the  neg- 
ligent handling  of  them  by  the  Louisville  & 
Nashville  Railroad  Company  before  they 
reached  Cincinnati,  or  before  they  started 
from  Maysvllle.  Nor  can  any  liability  of  ap- 
pellant be  predicated  on  the  fact  that  it  re- 
ceived the  cattle  in  that  mixed  condition  and 
carried  them  to  Baltimore  without  grading 
and  classifying  them,  for  it  would  not  be  pre- 
sumed to  know  that  they  bad  been  mixed  or 
that  they  were  not  loaded  on  Its  cars  at  Cin- 
cinnati as  they  were  by  appellee  himself  at 
Maysvllle. 

If  appellee's  theory  of  the  case  had  been 
supported  by  the  pleadings  and  proof,  the  in- 
structions given  by  the  court  would  have 
been  substantially  correct  but  as  only  a  per- 
emptory instruction  directing  the  Jury  to  find 
for  the  appellant  would  have  been  proper, 
those  used  on  the  trial  should  not  have  been 
given. 

For  the  reasons  indicated,  the  Judgment  is 
reversed  and  cause  remanded  for  a  new  trial 
and  other  proceedings  consistent  with  this 
opinion. 
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LOUISVILLB  ft  M.  B.  GO.  ▼.  OOOPER  et  «L 

(Oonrt  of  Appeals  of  Kentni^.    ICarch  2, 

1911.) 

Cabbikbs  ({  230*)— LivB  Stock— Dklat—IJvi- 

DBNCK— Question  fob  Jubt. 

In  an  action  for  injuries  to  sheep,  caused 
b7  delay  in  transportation,  evidence  held  suf- 
ficient to  take  to  the  jury  the  question  of  neg- 
ligent delay. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  8  230.*] 

An>eal  from  Circuit  Court,  Henderson 
County. 

Action  by  J.  W.  Cooper  and  others  against 
tbe  LouisTllle  ft  NashrUle  Railroad  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    AlBrmed. 

Teaman  &  Teaman,  Benjamin  D.  Warfleld, 
and  Chas.  H.  Moorman,  for  appellant  Clay 
&  Clay  and  Montgomery  Herritt,  for  appel- 
lees. 

NUNN,  X  Appellees  purchased  in  East 
St.  Louis  about  SOO  she^,  to  be  Bhiiq;>ed  to 
Henderson,  Ky.  Tbe  purchase  was  made  July 
3t,  1900,  when  it  was  yery  warm  weather. 
The  sheep  were  loaded  about  4  o'clock  p.  m., 
tbe  Iambs  on  the  upper  and  the  sheep  on  the 
lower  deck  o^  the  car,  with  the  expectation 
that  they  would  be  started  out  by  6  o'clock 
of  the  same  afternoon  and  would  arrive  in 
Henderson  about  3  o'clock  the  next  morning. 
They  were  not  started,  however,  until  about 
11:25  tbat  night,  and  arrived  at  Howell,  Ind., 
about  9  o'clock  the  next  day,  and  were  ship- 
ped from  there  to  Henderson,  according  to 
appellant's  testimony,  about  1:20  p.  m.,  and 
arrived  in  Henderson  at  2:15  p.  m.  of  the 
same  day;  but  according  to  appellees'  testi- 
mony tbey  were  not  shipped  from  Howell  un- 
til after  2  o'clock  p.  m.  and  did  not  arrive 
in  Henderson  until  3:15  i>.  m.  of  the  same 
day.  When  tbe  sheep  reached  Henderson 
and  were  unloaded,  2  of  the  lambs  were 
found  dead  in  the  car,  and  all  were  in  very 
bad  condition,  according  to  appellees'  testi- 
mony. During  a  period  of  five  weeks  from 
the  time  they  were  unloaded,  103  of  the 
lambs  and  19  of  the  she^  died.  For  the 
first  few  days  after  they  were  received  they 
died  at  the  rate  of  10  or  15  a  day;  but  the 
rate  gradually  grew  lees  until  tbey  ceased  to 
die  at  the  end  of  five  weeks.  Appellees'  tes- 
timony tends  to  show  that  by  reason  of  the 
negligence  of  appellant  they  were  delayed  in 
starting  from  East  St  Louis,  and  were  de- 
layed in  Howell,  Ind.,  four  or  five  hours; 
that  the  sheep  were  kept  in  the  car  in  the 
yards  In  Howell  without  any  care  or  atten- 
tion, by  reason  of  which  they  were  Injured, 
and  the  number  before  stated  died.  Appel- 
lees claim  $610  damages  for  the  ones  that 
died  and  for  injury  to  those  that  recovered. 

Tbe  trial  in  the  lower  court  resulted  in  a 
verdict  and  judgment  in  favor  of  appellees 


for  $400.  Appellant  dalou  tbat  It  was  en- 
titled to  a  peremptory  instruction,  because  it 
showed  there  was  no  unreasonable  delay  la 
the  transportation  of  the  sheep;  that  there 
was  no  train  at  East  St  Louis  to  take  them 
out  before  11:25  p.  m.,  the  time  at  which 
they  did  go  out;  that  that  train  should  hare 
started  from  there  at  9  o'clock  p.  m. ;  that  it 
did  not  reach  Howell,  Ind.,  until  tbe  train 
due  out  from  that  point  to  Henderson  had 
gone,  and  there  was  no  other  train  to  take 
them  to  Henderson  until  1:20  the  next  after- 
noon, when  they  were  carried  from  Howell 
to  Henderson.  There  was  no  reason  given 
why  the  train  at  East  St  Louis  was  behind 
time  In  starting.  It  was  shown  tbat  a  stock 
train  left  Bast  St  Louis  at  7  o'dodc  p.  m, 
wliicb  passed  through  Henderson  going  south; 
but  it  was  not  scheduled  to  stop  there,  and 
for  that  reason  the  sheep  were  not  shipped 
by  that'  train.  Nor  is  there  any  reason  giv- 
en why  the  train  was  not  started  from  How- 
ell sooner,  other  than  there  was  no  train 
scheduled  to  start  before  1:20  p.  m.  It  Is 
evident  from  the  testimony  that  the  she^ 
received  most  of  their  Injuries  from  the  stop 
in  the  yards  in  Howell,  Ind.,  in  midday  on  tbe 
1st  of  August,  and  from  4  to  11  on  the  last 
day  of  July  at  East  St  Louis.  The  sheep 
were  crowded  in  the  car,  so  tliat  they  could 
hardly  turn  around,  and  the  train  was  still 
at  these  times.  All  tbe  witnesses  who  test!- 
fled  on  the  point  said  that  under  such  dr- 
cumstances  it  would  not  have  injured  the 
sheep  if  the  train  had  been  moving,  as  that 
would  have  created  a  breece  and  k^t  them 
cool. 

Appellant  claims  there  was  no  testlmoay 
as  to  where  these  she^  were  shipped  from 
to  Eiast  St  Louis,  or  that  they  were  healthy 
when  loaded  there  to  be  shipped  to  Hender- 
son; that  tbey  might  have  had  some  disease 
before  they  left  Elast  St  Louis,  which  caused 
their  deaths.  A  man  by  the  name  of  Miller, 
a  salesman  at  tbe  stockyards  in  E^ast  St 
Louis,  sold  the  sheep  to  appellees,  and  tes- 
tified that  they  were  shipped  to  Bast  St 
Louis  from  the  states  of  Illinois  and  Missou- 
ri; that  they  were  in  good  condition  when 
loaded  on  the  car;  that  they  had  been  in- 
spected by  a  government  inspector  and  dipped 
bief ore  shipment  Several  other  witnesses  for 
appellees  testified  that  they  bad  examined 
several  of  the  sheep  after  they  had  died, 
and  found  nothing  indicating  disease.  These 
facts  made  a  question  for  the  jury  to  de- 
termine. The  court  told  the  jury  that  it 
was  the  railroad  company's  duty  to  trans- 
port and  deliver  tbe  sheep  at  Hendetson 
with  reasonable  promptness  and  dispatch, 
and  that  if  it  failed  to  use  ordinary  care  to 
BO  transport  and  deliver  them,  and  by  reason 
of  such  failure,  if  any,  the  sheep  or  some 
of  them  were  caused  to  die,  and  were  there- 
by injured  and  depreciated  In  market  valae^ 
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if  any,  then  thejr  Btaonld  find  for  appelleea 
and  award  them  damages;  that  unless  they 
believed  they  failed  to  transport  the  sheep 
with  ordinary  dlspatdi,  or  that  their  death 
or  injury  was  caused  by  the  negligent  delay 
in  transporting  them,  they  should  find  for 
appelant  The  conrt  sahmitted  the  matter 
to  a  Jury  by  proper  Inatractlons,  and  It 
found  for  appellees.  In  our  oirinion,  there 
was  evidence  to  the  effect  that  the  manner 
of  transportation  caused  the  injury  to  and 
the  death  of  some  of  the  sheep. 

For  these  reasons,  the  Judgmoit  of  the  low- 
er conrt  Is  aflarmed. 


CITY  OP  BOWIilMO  OREEN  y.  ROGERS 
etal. 

(Ooart  of  Appeals  of  Kentucky.    March  3, 
1911.) 

1.  PUSORS   a  10*)— KbEPEBS— LlABILITT. 

The  keeper  of  a  prison  Is  liable  for  dam- 
ages resulting  from  his  negligent  failure  to  keep 
It  clean  and  sanitary,  and  to  see  that  the  pris- 
oners conduct  tbemselres  in  an  orderly  man- 
ner. 

[Eid.  Note.— For  other  cases,  see  Prisons,  Gent 
Dig.  I  12;   Dec.  Dig.  i  10.*] 

2.  MDNICIFAL  Ck>BPOBATI0N8  (1 745^*) — Nko- 
UOBNCB— LlABIUTT  OF  CiTT. 

A  city  is  not  liable  for  negligence  of  its  of- 
ficers In  ezeircising  its  goTemmental  functions. 
[Bd.    Note.— For  other  cases,   see   Municipal 
Gorporations,  Cent  Dig.  {§  1668,  12(69;    Dea 
Dig.  I  745%.*] 

3.  Nuisance  ({  8*)— Fbisonb. 

A  prison  18  not  a  nuisance  per  se. 
[Ed.    Note.— For   other  cases,    see   Nuisance, 
Cent  Kg.  81  9-26;   Dec.  Dig.  |  3.*] 

4.  MniflOIPAL  COBPOBATIONS   (|   734*)— Pbis- 

0N»— LiABiUTT  TO  Adjoining  Ownbbs. 
A  dty  is  not  liable  to  an  adjoining  owner 
tor  damages  arisingfrom  maintenance  of  a  pris- 
on, authorised  by  Kj.  St  |  8290  (Russell's  St 
I  1S07)  sobsec.  4;  that  being  discharge  of  a 
governmental  duty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1560;  Dec.  Dig.  f 
734.»J 

Appeal  from  Clrcoit  Court,  Warren  County. 

Action  by  Mary  H.  Rogers  and  others 
against  the  City  of  Bowling  Green.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed  and  remanded. 

W.  W.  Mansfield  and  Grlder  &  Harlin,  for 
appellant    Sims  &  Uodes,  for  appellees. 

HOBSON,  C.  J.  The  city  of  Bowling  Green 
erected  on  a  lot  owned  by  it  a  dty  hall  in 
which  were  the  oflScea  of  the  mayor  and  oth- 
er city  officials,  the  police  courtroom,  and 
the  city  prison.  The  part  of  the  building 
set  apart  for  the  city  prison  was  on  the 
side  next  to  the  lot  of  Mary  H.  Rogers,  used 
by  her  as  a  family  residence.  About  two 
years  after  the  erection  of  the  city  hall  and 
its  occupancy  by  the  city  authorities,  she 
brought  this  suit  against  the  city  to  recover 
damages  on  the  ground  that  the  city  prison 


had  rendered  the  use  of  her  property  as  a 
residence  less  valuable,  and  in  fact  destroy- 
ed the  value  of  Its  use  as  a  residence.  On 
a  trial  of  the  case,  she  recovered  a  Judg- 
ment for  $1,000.   The  dty  appeals. 

The  only  question  we  deem  it  necessary 
to  consider  on  the  appeal  is  whether  the 
court  should  have  instructed  the  Jury  per- 
emptorily to  find  for  the  defendant  The 
proof  on  the  trial  for  the  plaintiff  showed  In 
substance  these  facts:  The  windows  of  the 
prison  which  are  covered  with  bars  look  to 
the  front  and  *to  the  rear.  There  are  no  win- 
dows looking  toward  Mrs.  Rogers'  property, 
bat  persons  in  the  prison  can  stand  at  the 
windows  and  see  the  rear  of  her  lot,  thus  de- 
stroying its  privacy;  and  can  also  see  the 
front  of  the  lot.  The  persons  confined  in  the 
prison  are  those  arrested  for  the  violations 
of  the  dty  ordinances  and  under  the  state 
laws  for  misdemeanor.  Many  of  the  prison- 
ers use  very  vulgar  and  indecedent  language 
In  talking  to  one  another,  and  this  talk,  when 
the  windows  are  up,  can  be  heard  in  Mrs. 
Rogers'  property.  The  prisoners  are  often 
noisy,  especially  when  brought  into  the  pri- 
son intoxicated,  and  thus  disturb  the  rest  of 
the  Rogers  family.  Foul  and  disagreeable 
odors  proceed  from  the  windows  and  these 
enter  the  Rogers  house.  The  prisoners  can 
be  seen  from  the  Rogers  premises  through 
the  windows  and  often  they  are  very  scanti- 
ly clad. 

Among  other  powers  conferred  on  the  city 
by  the  legislature  is  this:  "To  establish  and 
erect  *  *  *  city  prisons,  workhouses, 
make  regulations  for  the  government  there- 
of." Ky.  St  3290  (Russell's  St  I  1307)  sub- 
sec.  4. 

In  enacting  and  enfordng  ordinances  for 
the  peace  and  good  order  of  the  dty,  it  acts 
as  an  arm  of  the  state  government,  and  in 
establishing  a  prison  In  which  the  prisoners 
arrested  under  these  ordinances  may  be  con- 
fined, it  dischargee  a  governmental  duty, 
and  is  in  this  simply  a  part  of  the  state 
government  It  is  the  duty  of  the  keeper  of 
the  prison  to  use  ordinary  care  to  keep  it 
clean  and  sanitary,  to  maintain  order,  and 
to  see  that  the  prisoners  conduct  themselves 
in  a  decent  and  orderly  manner.  If  the 
keeper  negligently  fails  to  do  any  of  these 
things,  and  allows  his  prison  to  become  a 
private  nuisance,  he  must  answer  in  dam- 
ages to  any  person  aggrieved  thereby.  But 
this  court  has  held  in  a  long  line  of  opinions 
that  the  dty  is  not  liable  for  the  negligence 
of  its  officers  in  the  exercise  of  its  govern- 
mental functions.  Thus  in  Twyman  v.  Frank- 
fort, 117  Ky.  6ia  78  S.  W.  446,  64  L.  R.  A. 
672,  26  Ky.  Law  Rep.  1620,  the  deceased  had 
lost  his  life  it  was  allied  from  having  been 
negligently  exposed  to  indement  weather 
when  removed  from  a  comfortable  home  to 
the  pesthouse  used  for  smallpox  purposes,  it 
being  very  crowded,  poorly  ventilated,  and 
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wholly  unfit  for  the  pnrpose  for  which  it 
was  used.  A  demurrer  was  sustained  to  tbe 
petition  by  the  circuit  court,  and  this  on  ap- 
peal was  affirmed.  The  previoua  cases  on  the 
subject  are  collected  In  that  opinion.  In 
Board  of  Park  CommlsslonerB  v.  Prlnz,  127 
Ky.  460.  105  S.  W.  948,  82  Ky.  Law  Rep. 
359,  the  plaintiff  sued  to  recover  for  Inju- 
ries sustained  by  tbe  negligence  of  tbe  em- 
ployes of  the  city  In  the  operation  of  a  steam 
roller  used  by  the  commissioners  In  the  main- 
tenance of  the  parks  of  the  city.  The  au- 
thorities on  the  subject  are  'carefully  re- 
viewed in  that  opinion,  where  It  was  again 
held  that  no  recovery  could  be  had.  These 
cases  have  been  since  followed  in  Klppes  t. 
Louisville,  140  Ky.  428,  131  S.  W.  184; 
Hershberg  ▼.  Barbourville,  142  Ky.  60,  133 
S.  W.  085. 

A  prison  Is  not  per  se  a  nnlsance.  In 
Clayton  v.  Henderson,  103  Ky.  284.  44  S. 
W.  667,  44  L.  R.  A.  474,  20  Ky.  Law  Rep.  87, 
the  city  had  located  its  pesthouse  In  viola- 
tion of  law  at  a  point  where  It  was  unlawful 
to  locate  one  and  was  so  held  liable  to  one 
who  had  been  damaged  by  reason  of  the 
unlawful  location  of  the  pesthouse  in  the 
city.  In  Paducah  v.  Allen,  111  Ky.  366.  63 
S.  W.  981,  98  Am.  St  Rep.  422,  23  Ky.  Law 
Rep.  701,  a  recovery  was  allowed  In  favor  of 
an  adjoining  proprietor  where  a  pesthouse 
was  located  not  in  violation  of  law.  But  the 
ruling  is  based  upon  tbe  ground  that  a  pest- 
house works  an  injury  per  se,  and  that  when 
the  city  by  the  location  of  its  pesthouse  de- 
stroys the  value  of  adjoining  property,  it 
should  recompense  the  owner  for  the  loss 
under  section  242  of  the  Constitution.  This 
ruling  only  applies  to  things  that  work  an 
Injury  per  se.  In  Pflngst  v.  Senn,  94  Ky. 
556.  23  S.  W.  358,  21  L.  R.  A.  569.  15  Ky. 
I^w  Rep.  325,  it  was  held  that  a  beer  gar- 
den, bowling  alley,  and  dancing  hall  were  not 
per  se  a  nuisance.  .  The  same  rule  was  fol- 
lowed In  Albany  Christian  Church  v.  Wll- 
bom,  112  Ky.  507,  66  S.  W.  285,  23  Ky.  Law 
Rep.  1820,  as  to  a  stable  erected  on  a  lot  ad- 
jacent to  a  church,  and  in  Boyd  ▼.  City  of 
Frankfort,  117  Ky.  190,  77  S.  W.  669,  111 
Am.  St  Rep.  240,  25  Ky.  Law  Rep.  1311,  it 
was  held  that  a  negro  church  was  not  per 
se  a  nuisance,  though  they  bold  late  and  sing 
loud  and  long.  A  number  of  other  authori- 
ties are  collected  In  these  opinions.  Whether 
a  prison  will  be  a  nuisance  or  not  will  de- 
pend upon  the  way  in  which  It  Is  kept  The 
owner  of  property  holds  it  under  the  law, 
and  be  cannot  complain  of  a  lawful  use  that 
is  made  of  his  neighbor's  property  that  does 
not  Invade  bis  rights.  Appellee  cannot  com- 
plain that  the  city  built  on  Its  lot  the  city 
hall.  She  held  her  lot  subject  to  the  lawful 
use  that  the  dty  might  see  fit  to  make  of 
Its  property.  If  the  county  had  bought  the 
lot  where  the  city  hall  stands,  and  bnllt  a 
courthouse  on  It  the  assembling  of  many  per- 


sons at  the' courthouse  from  day  to  day  would 
have  had  no  little  effect  on  the  value  of  ap- 
pellees' property  for  residence  purposes.  Bat 
she  could  not  for  this  have  maintained  an 
action  against  the  county ;  and  if  the  coun- 
ty had  built  a  Jail  on  the  lot  It  would  have 
been  no  more  responsible  to  her  for  the  con- 
duct of  the  prisoners  In  the  Jail  or  for  tbe 
negligence  of  the  keeper  of  the  Jail,  than 
the  dty  la  in  the  case  before  us.  The  state 
may  buy  land  and  establish  a  branch  pen- 
itentiary, but  the  state  Is  not  liable  to  an  ad- 
joining proprietor  for  damages  because  the 
penitentiary  Is  located  near  him,  even  though 
the  state  should  enter  its  appearance  to  the 
action.  The  dty  is  no  more  liable  than  tbe 
county  or  the  state  would  be  in  tbe  cases 
supposed ;  for  being  an  arm  of  the  state  gov- 
ernment created  for  governmental  purposes. 
It  is  simply  discharging  one  of  the  functions 
of  the  state  government  by  its  authority. 

We  therefore  conclude  that  under  the  evi- 
dence the  court  should  have  Instructed  tbe 
Jury  peremptorily  to  find  for  the  defendant 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  and  further  proceedings  con- 
sistent herewith. 


PETRT  et  al.  v.  PBTRT  et  al. 

(Court  of  Appeals  of  Kentncky.    March  3. 
1911.) 

1.  Plkadiro  (S  234*)— Aukndmknts— Condi- 
tion OF  Cause  —  Necessitt  ov  Lxavx  of 
Court. 

Under  Civ.  Code  Prac.  S|  132,  184,  aalboi^ 
izing  amendment  before  answer  without  leave, 
and  empowering  the  court  to  allow  amendments 
to  pleaaings  at  any  time  In  furtherance  of  jus- 
tice, a  petition  may  not  be  amended  after  an- 
swer without  leave  of  court 

[E>d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  594,  599;   Dec.  Dig.  {  284.*] 

2.  Appeal  and'  Ebbob  (|  959*)— Ruunos  on 
Amendments   to   Plxadings- Discbetion 

OF  COUBT. 

The  discretion  of  tbe  court  as  to  amend- 
ments under  CSv.  Code  Prac.  |  134,  autitorizing 
tbe  conrt  to  allow  amendments  to  pleadings  in 
furtherance  of  justice  will  not  be  disturbed  on 
appeal  unless  abused. 

[E}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3825-3833;  Dec.  Dig.  I 
959.*] 

3.  Pleading  ({  276*)— Sdfplbmxntal  Plead- 
ing—Allowances— LiABiLiTr  OF  OOUBT. 

Under  Civ.  Code  Piac.  |  135,  providing 
that  a  party  may  be  allowed  on  motion  to  file 
a  supplemental  pleading,  a  supplemental  plead- 
ing may  not  be  filed  without  leave  of  court 

[BM.  Note. — For  other  cases,  see  Pleading. 
Cent  Dig.  «  833,  836;   Dec.  Dig.  I  276.*] 

4.  CoMPBOMiSE  and  Settlement  ({  15*)— Ef- 
fect AS  TO  Pending  Action. 

A  valid  settlement  of  a  pending  suit  in- 
cluding an  aneement  to  dismiss  the  same  d«r 
Drives  tbe  plaintiff  of  the  right  to  thereafter 
file  an  amended  petition. 
'[Eid.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Cent  IMg.  f|  51-53;  Dec.  Dig. 
I  15.*] 
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5.  Pleadhto  (I  258*)— AwawER— Gbobs-Cou- 

FLAINI. 

Where  the  filing  of  an  amended  petition  is 
improper,  the  filing  of  an  answer  and  cross- 
complaint  is  also  improper. 

[Bd.  Note. — ^For  other  cases,  see  Pleadinc, 
Cent  Dig.  U  744-761;   Dec.  Dig.  {  253.»] 

6.  CoKPBoiasE  AND  Settleicent  (I  21*)— En- 
forcement—Pbevention   OF. 

A  court  of  equity  in  the  alraence  of  fraud 
or  mistalte  will  not  aid  a  party  to  an  action  to 
violate  a  settlement  of  the  litigation  out  of 
court  Toluntarily  entered  into  with  the  other 
parties. 

[Ed.  Mote.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  I  89;  Dec.  Dig.  { 
21.*] 

7.  EXBCmVBS  AND  ADUINISrrBATOBS  (I  269*)— 

Sbttleiiknt    of    Ci^ius  —  Aobeioient   of 

Pabtiks. 

The  court  must  prevent  vezatloas  litiga- 
tion involving  decedents*  estates  and  protect 
such  estates,  from  unnecessary  costs,  and  the  cir- 
cnit  court  may  refuse  to  allow  a  party  to  sub- 
ject an  estate  to  commissions,  attorney's  fees, 
and  other  costs,  which  will  result  from  a  repu- 
diation by  him  of  a  settlement  of  his  claim 
made  out  of  court  with  the  personal  representa- 
tive and  other  parties  interested  in  the  estate. 

[Ed.  Note.— For  other  cases,  see  Bzecutors 
and  Administrators,.  Cent.  Dig.  I  941;  Dec.  Dig. 
{  209.*] 

8.  EiXECUTOBS    AND    ADMINISTBATOBa    (f    515*) 

—Settlement  of  Estates — Validitt. 

Where  the  heirs  and  administratrix  volun- 
tarily and  fairly  settled  the  estate  out  of  court, 
and  ascertained  the  amount  of  the  distributive 
share  to  which  each  heir  was  entitled,  and 
one  of  the  heirs  was  paid  a  greater  part  of  his 
distributable  share,  the  settlement  was  binding 
on  him,  though  the  other  heirs  left  their  shares 
in  the  hands  of  a  third  person  as  agent  to  keep 
and  invest. 

[Ed.  Note.— For  other  cases,  see  Bxecntors 
and  Administrators,  Cent  Dig.  H  2293-2296; 
Dec.  Dig.  i  518.*] 

Appeal  from  Circuit  Court,  Mason  Comity. 

Consolidated  actions  by  O.  W.  Petry  and 
others  against  Louisa  Caroline  Petry  and 
others.  From  a  Judgment  for  defendants, 
plaintUTs  appeal.     Afllrmed. 

Allan  D.  Cole,  for  appellants.  Worthington 
ft  Cochran,  for  appellees. 

SETTLH,  J.  In  1897  F.  O.  Petry  who  had 
theretofore  been  a  prosperous  business  man 
of  MaysvlUe,  Ky.,  was,  by  verdict  of  a  Jury 
and  Judgment  of  the  Mason  circuit  court, 
found  to  be  and  declared  a  person  of  un- 
sound  mind  and  immediately  removed  to  the 
College  Hill  Sanitarium,  Cincinnati,  Ohio, 
where  two  years  later  be  died  Intestate.  At 
the  time  of  the  Inqnest  F.  C.  Petry  owned  a 
honse  and  lot  in  Maysvllle,  worth  13,500,  and 
bonds  and  other  securities  amounting  in 
value  to  $48,000.  This  property  was  com- 
mitted to  the  custody  of  A.  M.  J.  Cochran, 
following  his  qualification  as  committee  for 
F.  C.  Petry,  under  an  <H^er  of  the  Mason 
circuit  court  appointing  him  as  such. 

F.  C.  Petry  was  a  bachelor,  and  bad  for 
it  number  of  years  before  his  failure  of  mind 
provided  for  his  aged  parents  and  four  un- 
married sisters,  all  of  whom  lived  with  him 


In  the  MaysvlUe  residence  referred  to,  and 
after  his  removal  to  the  College  Hill  Sani- 
tarium continued  to  occupy  the  property  as  a 
residence.  At  the  death  of  F.  C.  Petry  his 
entire  estate  descended  under  tbe  statutes 
of  the  state  to  bis  father  and  mother,  3.  C. 
Petry  and  Mary  J.  Petry,  a  moiety  to  each 
of  them.  Shortly  after  inheriting  the  prop- 
erty of  their  son,  the  parents  died,  and  there- 
upon the  property  descended  to  their  four 
daughters,  Anna  M.  Petry,  Louisa  Caroline 
Petry,  Fredrica  Petry,  Mary  Josephine  Petry, 
and  a  son,  O.  W.  Petry,  in  the  ration  of  one- 
fifth  to  each.  There  appears  to  have  been 
no  administration  of  the  estate  of  F.  C. 
Petry,  but  Anna  M.  Petry  was  appointed  and 
duly  qualified  as  administratrix  of  the  estate 
of  each  of  her  deceased  parente;  however, 
the  personal  property  of  F.  C.  Petry  that 
went  Into  tbe  bands  of  his  committee,  A.  M. 
J.  Cochran,  was  after  his  death,  with  the 
consent  of  the  parente  who  inherited  It  from 
F.  C.  Petry,  and  after  their  death,  that  of 
their  heirs  and  administratrix,  reteined  and 
kept  safely  invested  by  A.  M.  J.  Cochran  as 
agent,  and  so  much  of  ite  Income  as  was  nec- 
essary for  the  purpose  applied  to  the  sup- 
port of  the  parente  and  daughters.  So  well 
did  the  agent,  Cochran,  invest  and  manage 
the  fund  in  question  tliat  by  1907  It  had  In- 
creased from  148,000  to  $66,000,  but  during 
that  year  tex  collectors  for  the  stete,  county 
of  Mason,  and  city  of  MaysvlUe  Instituted 
against  Anna  M.  Petry,  administratrix  of  the 
estete  of  her  deceased  parente,  proceedings 
for  the  recovery  of  divers  years  back  taxes 
claimed  to  be  due  upon  the  property,  and 
these  taxes,  aggregating  several  thousand 
dollars,  she  was  compelled  to  pay  out  of  the 
fund  In  the  hands  of  Cochran.  On  October 
6,  1907,  the  appeUant  G.  W.  Petry  as  an  heir 
at  law  of  J.  G.  Petry  and  Mary  J.  Petry, 
deceased,  for  the  purpose  of  compeUlng  a 
settlement  of  their  estetes  and  obtaining  bis 
share  thereof,  through  his  attorneys,  R.  W. 
Nelson,  of  Newport,  and  C.  Lw  Saliee,  of 
MtaysviUe,  instituted  In  the  Mason  circuit 
court  two  actions ;  one  against  his  sister 
Anna  M.  Petry  as  an  heir  at  law  of  J.  C.  Pe- 
try and  administratrix  of  his  estate;  tbe 
other  against  her  as  an  heir  at  law  of  Mary 
J.  Petry  and  administratrix  of  her  estete. 
The  other  three  sisters,  heirs  at  law,  were 
also  made  defenaante  in  each  of  the  actions. 
After  the  consolidation  of  the  two  actions, 
appellees  filed  a  Joint  answer,  which  admit- 
ted appellant's  right  .as  an  heir  at  law  to 
one-fifth  of  the  net  proceeds  of  the  estetes 
left  by  J.  O.  Petry  and  Mary  J.  Petry,  de- 
ceased, contelned  a  showing  of  the  total  as- 
sete  belonging  to  the  two  estetes  received  by 
the  administratrix,  the  amounte  paid  out  by 
her  and  the  totel  thereof,  and  certain  other 
demands  against  the  two  estetes  she  would 
thereafter  have  to  pay.  Among  the  latter 
were  commissions  due  the  administratrix,  a 
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f«e  to  her  attorneys,  tbe  cost  of  a  family 
monument  for  which  she  had  contracted,  $1,- 
000  claimed  to  be  due  the  administratrix  in 
her  own  right,  and  a  Hke  sum  to  each  of  her 
three  sisters,  with  interest  on  each  of  these 
amounts  from  January  1,  1907,  at  the  rate  of 
6  per  cent  per  annum.  It  appears  from  the 
avermmts  of  the  answer  that  the  claim  of 
$1,000  each,  asserted  by  the  four  sisters, 
arose  out  of  a  gift  of  a  $1,000  5  per  ceat. 
interest-bearing  bond  made  each  of  them  by 
their  brother  F.  C.  Petry,  December  25,  1881 ; 
which  bonds  he  then  delivered  to  them,  but 
at  their  request  retained  for  safe-keying, 
collecting  the  interest  and  reinvesting,  when 
in  his  Judgment  necessary,  the  principal  in 
other  securities  for  them.  It  was  also  alleg- 
ed in  the  answer  that  nnder  this  agreement 
F.  C.  Petry  held  for  eadi  of  the  appellees 
her  bond  and  for  several  years  collected  and 
paid  to  her  tbe  interest  received  thereon 
semlaunually;  the  last  i«yment  of  such  in- 
terest having  been  made  each  of  them  July 
1,  1886;  that  when  F.  C.  Petry  was  adjudg- 
ed to  be  of  unsound  mind  in  1897  the  bonds 
in  question,  or  other  bonds  or  securities  of 
equal  value  in  which  he  had  invested  their 
proceeds,  were  in  his  possession,  and  being 
held  by  him  for  them,  and  when  A.  M.  J. 
Cochran  as  committee  took  possession  of  his 
property,  five  $1,000  bonds  were  a  part  of  it, 
and  four  of  these  bonds  or  their  proceeds  A. 
M.  J.  Cochran  agreed  with  the  consent  of  ap- 
pellees and  thetr  parents  to  hold  and  account 
for  as  appellees'  property.  That  he  complied 
with  the  agreement  by  so  holding  for  them 
and  keeping  Invested  at  6  per  cent,  the  pro- 
ceeds of  the  four  bonds  after  their  father 
and  mother  inherited  tbe  property  of  F.  Oi 
Petry  following  his  death,  and  is  yet  so 
holding  such  proceeds.  After  the  appellant 
O.  W.  Petry  had  by  reply  traversed  the  affirm- 
ative matter  of  the  answer,  the  consolidated 
causes  were  referred  to  the  master  commis- 
sioner for  a  report  as  to  the  assets  and  lia- 
bilities of  tbe  two  estates  and  settlement 
with  the  administratrix.  Appellees  took  the 
depositions  of  numerous  witnesses  in  regard 
to  the  gift  of  the  bonds  to  them  by  F.  0. 
Petry,  and  these  depositions  proved  the  gift 
beyond  doubt;  indeed,  no  evidence  was  tak- 
en or  offered  by  the  appellant  O.  W.  Petry  to 
disprove  it 

Before  tbe  commissioner  filed  bis  report  or 
there  was  a  submission  of  the  case  the  ai>- 
pellant  O.  W.  Petry  and  his  attorneys  became 
convinced  from  the  showing  made  by  Judge 
Cochran  of  the  fund  in  his  hands  and  the 
soundness  of  Its  Investment  that  it  bad  in- 
creased greatly  in  amount  and  value;  and 
realizing  that  appellees  upon  the  ptoof  taken 
by  them  would  recover  the  $4,000  claimed 
as  the  value  of  the  bonds  given  them  by  F. 
O.  Petry  with  interest  from  January  1,  1887, 
proposed  to  appellees  a  settlement  out  of 
court  of  the  matters  In  controversy  between 
them,  provided  they  would  withdraw  their 
claim  for  interest  on  the  $1,000,  due  each 


of  them  from  F.  C.  Petry's  estate.  Tbe  prop- 
osition was  accepted  by  appellees,  and  tbe 
settlement  efTected  uxwn  the  terms  contained 
la  the  following  writing: 

"Mason  Circuit  Court  George  William 
Petry,  plalntUT,  v.  Anna  M.  Petry,  as  Adm'z 
of  Mary  J.  Petiy,  Deceased,  etc..  Defendants 
George  William  Petry,  Plaintiff,  v.  Anna 
M.  Petry,  as  Adm'x  of  J.  C.  Petry,  Deceased, 
etc..  Defendants.  These  two  consolidated  ac- 
tions are  settled  on  the  following  terms: 
Out  of  the  funds  in  the  hands  of  Anna  U. 
Petry,  as  administratrix  ot  the  two  dec- 
dents,  she  shall  retain  the  amounts  follow- 
ing: 

"$4,000.00  in  satisfaction  of  the  bonds  men- 
tioned in  the  pleadings  as  having  been  given 
to  the  four  sisters  of  F.  C.  Petry,  deceased. 

"$2,500.00  as  compensation  in  full  for  tht 
attorneys  of  the  administratrix,  and  her  com- 
mission. 

"$1,500.00  for  a  monument 

"George  William  Petry  agrees  to  convey  to 
his  four  sisters,  parties  hereto,  by  deed,  tai 
which  his  wife  Joins  to  release  her  contin- 
gent dower,  his  undivided  interest  in  the 
house  and  lot  where  they  now  live,  located 
on  Fourth  street  opposite  Plum  street  Mays- 
vllle,  Ky.,  for  the  sum  of  $700.00 — being  one- 
flf  th  of  $3,500.00.  This  $700.00  to  be  paid  to 
him  in  cash. 

"The  administratrix  will  pay  out  of  said 
estate  the  court  costs  of  the  consolidated 
actions. 

"The  administratrix  shall  also  retain  a 
sum  reasonably  sufficient  to  answer  the  claim 
against  her  and  A.  M.  J.  Cochran,  as  gar- 
nishees, in  the  suit  now  pending  in  Mason 
circuit  court  of  B.  W.  Nelson  v.  George  W, 
Petry,  which  claim  is  for  $1,200.00  and  inter- 
est and  costs,  present  and  prospective,  and  Is 
In  contest  in  said  suit 

"The  balance  of  the  estate,  after  payment 
of  taxes  for  city,  county  and  state,  for  year 
1908,  is  to  be  equally  divided  betweoi  the 
four  sisters  and  tha^  brother,  George  Wil- 
liam Petry,  each  to  be  charged  in  diat  di- 
vision with  the  amount  heretofore  distribut- 
ed by  them  since  the  qualification  of  Anna 
M.  Petry  as  admlnistratrtz  of  her  father  and 
mother.  [Signed]    G.  W.  Petry. 

"Attest: 

"A.  D.  Cole, 
"Sudle  P.  Chllds." 

In  pursuance  of  the  foregoing  agreement 
appellee  Anna  M.  Petry,  administratrix,  paid 
the  appellant  G.  W.  Petry  $9,800  of  the  $11,- 
318.29,  to  which  he  was  entitled  as  his  share 
of  the  fund  in  Judge  Cochran's  hands,  re- 
taining by  agreement  $1,518.29,  out  of  which 
to  satisfy  any  Judgment  that  might  be  recov- 
ered in  an  action  brought  against  him  by  his 
former  attorney,  B.  W.  Nelson,  for  a  fee  of 
$1,200 ;  tliat  amount  having  been  attached  la 
appellee's  hands  as  going  to  appellant  Ap- 
pellees also.iMid  the  appellant  G.  W.  Petty 
the  $700  agreed  upon  as  the  consideration  at 
his  interest  In  the  house  and  lot  and  recelv- 
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ed  from  htm  a  deed  of  conveyance  therefor. 
The  remainder  of  the  fund  In  Judge  Coch- 
ran's hands  was  distributed  between  the  four 
slaters,  each  receiving  a  fifth. 

It  was  a  part  of  the  agreement  between  the 
parties  that  the  consolidated  actions  pending 
in  the  Mason  circuit  court  should  be  Imme- 
diately dismissed,  but  this  was  not  done  be- 
cause the  appellant  O.  W.  Petry  did  not  want 
his  former,  attorney,  Nelson,  to  know  that 
he  had  settled  the  cases ;  and  at  the  request 
of  his  present  attorney  appellees  agreed  to  let 
them  remain  on  the  doclcet  until  Nelson's 
case  against  appellant  should  be  tried.  Aft- 
er the  actions  had  been  thus  settled,  and 
while  they  yet  remained  on  the  docket  of  the 
Mason  circuit  court  for  the  purixwe  request- 
ed by  appellant  G.  W.  Petry,  the  appellee  An- 
na M.  Petry  died,  and  shortly  thereafter  he, 
without  notice  to  appellees,  appeared  In  the 
Mason  county  court  and  caused  one  M.  E. 
McKellup  to  be  appointed  administrator  de 
bonis  non  of  the  estates  of  J.  C.  and  Mary  J. 
Petry,  deceased.  When  appellees  learned  of 
the  appointment  of  McKellup  as  administra- 
tor, they  sent  their  attorney  to  see  O.  W. 
Petry's  attorney  about  the  matter,  and  were 
advised  by  the  latter  that  the  only  purpose 
of  McKellup's  appointment  was  to  enable 
him  to  receive  and  hold  the  |l,5ia29,  that 
had  been  retained  by  Anna  M.  Petry  out  of 
appellant's  share  of  the  estate  of  his  parents 
to  satisfy  the  attachment  of  Nelson,  if  sus- 
tained, in  his  action  against  the  appellant 
G.  W.  Petry  for  the  fee.  Having  no  objection 
to  McKellup's  appointment  for  that  purpose, 
appellees  made  no  effort  to  have  him  remov- 
ed by  the  county  court,  and  paid  him  the 
fl,S18.20  held  by  Anna  M.  Petir  at  the  time 
of  her  death. 

After  the  appointment  of  McKellup  as  ad- 
ministrator de  bonis  non,  the  appellant  G. 
W.  Petry  without  notice  to  appellees,  filed  In 
the  office  of  the  clerk  of  the  Mason  circuit 
court,  out  of  term  time,  what  purported  to 
be  an  amendment  to  the  petitions  In  the  con- 
solidated actions  against  appellees.  This  al- 
leged amended  petition  ignored  the  settle- 
ment under  the  terms  of  which  the  actions 
were  to  be  dismissed,  set  out  the  apiwlnt- 
ment  of  McKellup  as  administrator  de  bonis 
non  of  the  estates  of  J.  C.  and  Mary  J.  Petry, 
deceased,  alleged  that  there  were  $29,000  of 
assets  belonging  to  these  estates  yet  to  be 
distributed,  asked  a  final  settlement  and  dis- 
tribution of  the  estates,  the  allowance  of 
commissions  to  the  administrator  de  bonis 
non,  and  a  fee  to  his  attorney. 

Shortly  after  lodging  with  the  clerk  the  al- 
leged amended  petition,  appellants'  attorney, 
without  notice  to  appellees,  also  lodged  with 
him  another  paper  which  purported  to  be  an 
answer  and  cross-petition  of  M.  B.  McKellup, 
administrator  de  bonis  non  of  X  G.  and  Mary 
J.  Petry,  which  In  effect  adopted  the  aver- 
ments of  the  amended  petition  and  concur- 
red in  its  prayer  for  a  settlement,  the  allow- 


ance of  commissions  to  McKdlnp  as  admin- 
istrator, and  a  fee  to  his  attorney. 

The  Mason  circuit  court  was  in  session 
when  the  so-called  anawo'  and  cross;-petitlon 
of  McKellup^  administrator,  was  left  with 
the  clerk,  and  no  attempt  was  then  made  to 
file  it  or  call  the  court's  attention  to  it  Aft- 
er some  time  had  elapsed  appellees  learned 
of  appellant's  lodging  with  the  derk  the  so- 
called  amended  petition,  answer  and  cross- 
petition,  whereupon  they  objected  to  the  fil- 
ing of  either  in  the  consolidated  actions  re- 
ferred to,  and  moved  to  dismiss  the  actions 
as  settled.  In  support  of  the  motion  to  dis- 
miss, appellees  filed  their  affidavits  respect- 
tlvely,  and  tliat  of  W.  D.  Cochran,  one  of 
their  attorneys.  These  affidavits  set  forth 
the  settlement  of  the  two  cases  made  be- 
tween the  appellant  G.  W.  Petry  and  appel- 
lees, the  distribution  of  the  property  left  by 
J.  C.  and  Mary  J.  Petry,  the  payment  to  him 
of  his  part  thereof,  less  $1,618J29,  retained 
by  Anna  M.  Petry  to  satisfy  the  fee  of  Nel- 
son, and  the  payment  to  McKellup  as  admin- 
istrator de  bonis  non  of  the  latter  sum.  The 
written  agreement  by  which  the  consolidated 
actions  were  settled  was  filed  with  one  of 
the  affidavits  as  an  exhibit,  as  were  the  re- 
ceipts showing  the  payments  to  appellant  of 
$88,000  and  to  McKellup  of  the  $1,518.29. 
No  counter  affidavits  were  filed,  or  other 
proof  offered  by  appellants.  When  the  mo- 
tion to  dismiss  the  consolidated  actions  came 
on  for  hearing,  the  circuit  court  sustained  it 
and  dismissed  them,  as  settled;  but  before 
doing  so  It  noted  of  record  the  filing  of  the 
amended  petition,  then  on  appellees'  motion 
struck  it  from  the  record.  At  the  same  time, 
the  appellant  McKellup,  administrator  of  the 
estates  of  J.  C.  and  Mary  3.  Petry,  was  re- 
fused permission  to  file  the  answer  and  cross- 
petition  which  he  had  theretofore  left  with 
the  clerk.  Appellants  complain  of  the  Judg- 
ment manifesting  these  several  rulings,  and 
by  this  appeal  seek  its  reversaL 

The  refusal  of  the  circuit  court  to  permit 
the  filing  of  the  two  pleadings  referred  to 
was  not  error.  If,  for  the  purpose  of  decid- 
ing this  question,  we  should  leave  out  of  con- 
sideration the  fact  tliat  the  consolidated  ac- 
tions had  been  settled  and  were  to  be  dis- 
missed, as  appellees  had  filed  their  answer  to 
the  original  petitions,  the  appellant  G.  W. 
Petry  had  no  right  to  file  the  amended  peti- 
tion without  first  obtaining  of  the  court  leave 
to  do  so.  Section  132  of  the  Civil  Code  of 
Practice  provides:  "The  plaintiff  may,  at 
any  time  before  answer,  amend  his  petition 
without  leave;  but,  unless  the  amendment 
be  filed  five  days  before  the  term  at  which 
the  defendant  Is  summoned  to  answer,  he 
shall  give  to  the  defendant  notice,  of  one 
day,  of  his  Intention  to  amend."  Hunt  v. 
Semonln,  79  Ky.  270. 

A  petition  may,  of  course,  be  amended 
after  the  defendant  has  answered,  but  leave 
to  file  the  amendment  must  first  be  obtained 
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of  the  court  as  provided  by  section  134  of  the 
Civil  Code  of  Practice,  which  confers  upon 
the  courts  a  broad  discretion  in  the  matter  of 
allowing  or  refusing  amendments,  with 
which  this  court  wUl  not  Interfere,  unless 
convinced  that  there  has  been  an  abuse 
thereof.  Even  if  the  amended  petition  would 
be  regarded  a  supplemental  pleading,  the  fil- 
ing of  which  is  permitted  by  section  185  of 
the  Civil  Code  of  Practice,  It  conld  not  be 
filed  without  leave  of  the  court  But  It  is 
manifest  that  the  settlement  of  and  agree- 
ment to  dismiss  the  actions  deprived  appel- 
lant of  the  right  to  file  the  amended  petition, 
and  if  the  filing  of  the  amended  petition 
would  not  have  been  proirar  the  filing  of  the 
answer  and  cross-petition  of  McKellup,  ad- 
ministrator, would  likewise  have  been  im- 
proper. 

The  settlement  made  of  the  cases  was  not 
attacked  in  the  amended  petition  or  the  an- 
swer and  cross-petition  on  the  ground  of 
fraud  or  mistake;  and  its  terms  were  fully 
shown  by  the  writing  introduced  in  evidence 
on  the  hearing  of  the  motion  to  dismiss  the 
cases.  In  addition  to  the  proof  of  the  set- 
tlement furnished  by  the  writing  mentioned, 
the  agreement  to  dismiss  the  actions  and 
appellees'  compliance  with  the  terms  of  the 
settlement,  were  fully  shown  by  the  aflldavits 
of  appellees  and  their  attorney,  and  not  de- 
nied by  appellants. 

The  settlement  was  fairly  effected  and  its 
provisions  Just  to  all  the  parties  concerned. 
Indeed,  had  the  rejected  pleadings  been  filed 
and  the  eases  gone  to  trial,  the  circuit  court 
could  not  have  adopted  a  better  or  more  equi- 
table basis  for  the  adjustment  of  the  rights 
of  the  parties  than  that  presented  by  the 
terms  of  the  settlement  upon  which  they 
themselves  agreed;  therefore,  the  attempt 
of  appellant  to  Ignore  and  repudiate  the  set- 
tlement merited  the  rebuke  administered  by 
the  ruling  of  the  court  In  refusing  to  allow 
the  amended  petition,  answer,  and  cross-peti- 
tion to  be  filed.  A  court  of  equity,  in  the 
absence  of  an  allegation  and  proof  of  fraud 
or  mistake,  will  not  aid  a  party  to  an  action 
to  violate  an  agreed  settlement,  out  of  court, 
of  the  matter  in  controversy,  which  he  vol- 
untarily made  with  the  other  parties  to  the 
action. 

It  Is  the  policy  of  the  law,  and  duty  of  the 
courts,  to  prevent  vexatious  litigation  in- 
volving decedents'  estates  and  to  protect 
such  estates  from  Hie  payment  of  unneces- 
sary costs;  and  the  circuit  court,  for  this 
reason,  very  properly  refused  to  allow  ap- 
pellants to  subject  the  estates  of  J.  O.  and 
Mary  J.  Petry  to  the  commissions,  attorney 
fee,  and  other  costs,  which  would  have  re- 
sulted from  the  repudiation  by  them  of  the 
settlement  made  with  appellees.  Hall,  etc., 
V.  Metcalfe,  114  Ky.  886,  72  S.  W.  18,  24 
Ky.  Law  Rep.  16C0. 

The  fact  that  the  distributable  shares  of 


appellees  In  the  estates  of  tbeit  deceased 
parents  were  left  after  the  settlement  with 
the  appellant  O.  W.  Petry  in  the  hands  of 
A.  M.  J.  Cochran  did  not  afTect  the  validity 
of  the  settlement  or  make  It  any  the  less 
final.  By  the  settlement  the  indebtedness  of 
the  two  estates  was  fully  ascertained  and 
its  payment  provided  for;  the  amount  l^t 
for  distribution  was  likewise  determined,  as 
well  as  the  share  to  which  each  heir  was  en- 
titled ;  and  the  distribution  among  .tlie  beira 
directed.  Immediately  following  the  settle- 
ment the  appellant  O.  W.  Petry  was  paid  bis 
dlstrlbntable  share  of  the  estates,  less  the 
small  amount  retained  to  meet  the  attach- 
ment of  R.  W.  Nelson,  and  this  was  later 
paid  by  his  direction  to  McKellup  whose  ap- 
pointment as  administrator  de  bonis  non  be 
claimed  to  have  procured  solely  for  tbat 
purpose.  If  appellees  chose  to  allow  tbelr 
part  of  the  estates  to  remain  in  the  hands  of 
Judge  Cochran,  they  had  the  right  to  do  bo: 
but  in- leaving  It  with  him  they  constituted 
him  their  agent  to  safely  keep  and  htvest  It. 
In  thus  placing  or  leaving  It  with  the  agent 
each  knew  the  amount  due  her,  and  whether 
checks  were  passed  to  them  by  Anna  M. 
Petry,  administratrix  of  the  deceased  par- 
ents, or  they  executed  formal  receipts  to  tbe 
administratrix,  is  not  material.  The  amount 
due  each  had  been  ascertained  and  agreed 
upon,  and  money  received  by  the  agent  vrlth 
a  knowledge  on  his  part  of  what  sum  was 
due  to  each  of  the  sisters.  If  this  manner  of 
making  a  distribution  among  themselves  was 
satisfactory  to  appellees,  appellants  had  no 
cause  of  complaint,  as  It  was  a  matter  that 
in  no  way  concerned  them. 

Being  convinced  of  tbe  correctness  of  the 
Judgment  it  Is  affirmed. 


ifEW  HAMPSHIRE  FIRE  INS.   CO.  T. 

BLAKELY  et  al. 

(Supreme  Court  of  Arkansas.     Feb.  13,  1911.) 

1.  Appeal  and  Ebrob  (5  1002*)  —  Rxvikw  — 

VBBDICT— CONCLUSIVENKSS. 

A  verdict  on  conflicting  evidence  is  con- 
dusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3935 ;  Dec.  Dig.  {  i002.*] 

2.  Appeal  and  Bbbob  (J  1026*)  —  Review — 
Habuless  Ebbob. 

The  Supreme  Court  will  reverse  only  (or 
prejudicial  errors. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4029;  Dec.  Dig.  {  lOOa*] 

3.  Appeal  and  Ebrob  (S  692*)  —  Record — 
Rulings  on  Evidence. 

To  obtain  a  review  of  tbe  exclusion  of  evi- 
dence, the  record  must  show  what  the  testi- 
mony was,  or  must  show  an  offer  to  prove  ma- 
terial facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  290CH-2909;  Dec  EHg.  | 
692.*] 

4.  iNsuBANcat  (S  375*)— Waiver  of  Riobt  to 
Avoid  Policy— Aqknts—Authobitt. 

Where  an  agent  of  a  fire  insurance  com- 
pany had  authority  to  issue  regular  and  bnild- 
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eWa  risk  policies,  and  israed  •  Kgnlar  policy  on 
a.  bailding  nearly  completed,  he  uiereby  waived 
the  incompletenesa  of  the  boildinf,  and  bound 
the  company  by  the  policy. 

[S>d.  Note. — For  oth«r  casea,  tee  Insarance, 
Cent  Die  H  MS,  966;   Dec.  Dig.  {  876.*] 

5.  InSUBANCB  (1 177*)— COWTBAOTB— CONBTBUO- 

noif— Tebu  ov  Irbubarce. 

A  contract  insarinc  property  againat  fir« 
In  a  speciBed  amount  ror  a  premium  of  $1.25 
per  $1,000  will  be  assumed  a  contract  for  a 
time  long  enough  to  carry  the  liability  beyond 
the  date  of  a  fire  occurring  three  days  after  the 
making  thereof. 

(Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  372,  373;    Dec.  Dig.  {  177.*] 

6.  Tbial  (8  260*)— iNBTRucnoNa— Refusal  to 
Give  Inbtbuctions  Covebeo  by  Inbtbuc- 
TioNS  Given. 

It  is  not  error  to  refuse  instructions  fully 
covered  by  those  given. 

[I».  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  651 ;   Dec  Dig.  |  260.*] 

Appeal  from  Circuit  Conrt,  Nevada  Coun> 
ty ;  Jacob  M.  Carter,  Judge. 

Action  by  IL  L.  Blakely  and  another 
against  the  New  HampBhire  Fii-e  Insurance 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

McBae  &  Tompkins  and  D.  L.  McRae,  for 
appellant    Hamby  &  Haynie,  for  appellees. 

Mcculloch,  C.  J.  Appellees  sued  ap- 
pellant to  recover  on  an  oral  contract  of  Are 
insurance  alleged  to  have  been  entered  Into 
between  them  and  appellant's  agent  at  Pres- 
cott,  Ark.,  whereby  a  certain  building  and 
furniture  therein  were  insured  against  dam- 
age or  destruction  by  flre.  The  policy  was 
not  issued,  but  Blakely,  one  of  appellees, 
testified  that  appellant's  agent  agreed  to  in- 
sure the  property  in  the  amount  named  for  a 
stipulated  premium,  and  to  issue  a  policy 
in  accordance  with  said  agreement.  The 
agent  was  the  cashier  of  a  bank  where  ap- 
pellees had  money  on  deposit,  and  it  was 
the  custom  of  the  agent  to  issue  policies  to 
his  patrons  and  present  bills  for  the  premi- 
ums on  the  l8t  day  of  the  succeeding  month. 
No  question  is  raised  in  this  case  as  to  the 
failure  to  pay  the  premium,  nor  is  there  any 
question  raised  as  to  the  authority  of  the 
agent  to  issue  policies  for  appellant  or  to 
bind  appellant  by  an  oral  contract  of  insur- 
ance. 

The  building  which  was  the  subject  of  the 
alleged  contract  of  Insurance  was  a  church 
house.  It  bad  been  completed  except  put- 
ting in  the  windows  and  doors,  which  were 
to  be  placed  in  the  building  In  a  few  days 
so  as  to  complete  it.  The  pews  and  furni- 
ture, which  were  also  insured,  were  In  the 
building.  Appellees  had  a  policy  of  build- 
er's risk  Insurance  in  another  company, 
which  expired  on  March  24, 1906,  and  on  that 
date  they  applied  to  appdlant's  agent  for  a 
regular  policy.  The  evidence  shows  that  the 
rate  was  $1.50  per  annum  for  builder's  risk 
Insurance  and  $1.25  per  annum  for  a  regular 


policy.  Blakely  testified  that  Reagan,  the 
agent  of  the  company,  first  stated  that  he 
would  not  write  regular  inaoranoe  until  the 
doors  and  windows'  were  put  in,  but  would 
give  him  a  builder's  risk  policy  at  the  higher 
rate,  that  he  told  the  agent  he  could  get  a 
regrular  policy  elsewhere,  and  that  the  agent 
tnen  agreed  to  issue  the  regular  policy.  Mr. 
Reagan  testified  that  he  did  not  agree  to 
write  the  policy,  but  took  a  memorandum  of 
the  amount  of  insurance,  etc.,  and  agreed  to 
write  the  policy  as  soon  as  Blakely  let  him 
know  that  the  windows  and  doors  bad  been 
put  In  the  building.  This  conflict  in  the 
testimony  must,  of  course,  be  treated  as  set- 
tled by  the  verdict  of  the  Jury. 

During  the  course  of  examination  of  Mr. 
Reagan  as  a  witness,  appellant's  counsel  of- 
fered to  propound  the  following  question, 
which  the  court  on  objection  of  appellees  ex- 
cluded: "What  was  your  instruction  from 
this  particular  company,  and  what  was  your 
authority  to  issue  a  policy  on  an  uncompleted 
building,  as  this  was,  or  did  you  have  any?" 
The  witness  was  not  permitted  to  answer, 
and  it  is  not  shown  here  what  the  answer 
would  have  been.  No  offer  was  made  to 
prove  any  specific  fact  by  the  witness  in  re- 
sponse to  the  question.  This  court  reverses 
only  for  prejudicial  errors,  and,  unless  prej- 
udice be  shown,  an  erroneous  ruling  must  be 
treated  as  harmless.  In  order  to  obt«Un  a 
review  of  the  ruling  of  a  trial  court,  it  must 
be  shown  what  the  testimony  was,  or  at  least 
an  offer  must  be  made  to  prove  certain  ma- 
terial facte ;  otherwise,  we  might  reverse 
a  case  on  account  of  the  refusal  of  the  court 
to  permit  a  question  to  be  propounded  which 
would  not  have  elicited  any  material  fact 
Meisenheimer  v.  State,  73  Ark.  407,  84  S.  W. 
494;  Boland  y.  Stanley,  88  Ark.  562,  116  S. 
W.  103,  129  Am.  St  Rep.  114;  JEtna  Ins. 
Co.  V.  Little  Rock,  89  Ark.  95,  115  S.  W.  960. 

But,  even  if  it  had  been  shown  by  the  wit- 
ness that  his  instructions  were  to  issue  regu- 
lar policies  only  on  completed  buildings,  that 
would  not  have  availed  appellant  anything 
as  a  defense  to  this  action.  The  agent  in 
question  was  authorized  to  enter  into  con- 
tracts of  insurance,  to  issue  regular  policies 
and  builder's  risk  policies;  the  only  differ- 
ence, so  far  as  this  case  is  concerned,  being 
the  slight  difference  in  the  rate  of  premium. 
The  building  was  nearly  completed,  would 
be  so  in  a  few  days ;  and.  If  the  agent  with 
full  authority  to  Issue  policies  saw  fit  to 
waive  the  incompleteness  of  the  building  and 
the  difference  in  the  premium,  and  entered  in- 
to a  contract  for  the  issuance  of  a  regular 
policy,  the  company  is  bound,  notwithstand- 
ing the  violation  of  Instructions.  People's 
Fire  Ins.  Ass'n  v.  Ooyne,  79  Ark.  816,  96  8. 
W.  365,  16  I*  R.  A.  (N.  S.)  1180. 

It  Is  argued  that  the  contract  was  too  in- 
definite to  be  enforced,  in  that  it  failed  to 
state  the  length  of  time  the  policy  was  to 
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continue.  Blakely  testlfled  that  the  premium 
waa  to  be  $1.26  pese  thousand.  If  we  cannot 
Infer  that  the  agreement  was  for  an  annual 
policy,  we  certainly  must  assume  that  It  was 
for  a  period  of  time  long  enough  to  carry  It 
beyond  the  date  of  the  fire,  which  occurred 
three  days  after  the  Insurance  contract  was 
made.  In  a  very  similar  case  where  the  point 
was  made,  no  time  having  been  agreed  on, 
but  the  parties  having  spoken  of  the  pre- 
miums as  so  much  per  cent.,  without  adding 
"per  annum,"  Mr.  Justice  Bradley,  delivering 
the  opinion  of  the  Supreme  Court  of  the 
United  States,  said:  "We  think  It  perfectly 
manifest  from  all  the  evidence  taken  to- 
gether that  the  parties  meant  and  Intended 
an  Insurance  for  a  year,  and  had  nothing 
else  In  their  minds.  This  la  the  Inference 
to  be  drawn  from  all  their  conduct,  conver- 
sations, and  correspondence;  and  we  should 
be  sticking  In  the  bark  to  Ignore  It."  Games 
T.  Home  Ins.  Co.,  94  U.  S.  629,  24  L.  Ed.  298. 
The  instructions  correctly  submitted  to  the 
Jury  the  question  whether  or  not  the  agent  of 
the  company  entered  Into  a  contract  with  ap- 
pellees for  the  Insurance  of  the  property  for 
a  definite  time  on  the  specified  terms.  The 
refused  instructions  were  fully  covered  by 
those  given,  and  we  find  no  error. 
Affirmed. 

HART,  J.,  concurs  in  the  Judgment. 


BROTHERHOOD  OF  liOOOMOTIVB  FIRE- 
MEN &  ENOINEMEN  v.  ADAT. 
(Supreme  Court  of  Arkansas.    Jan.  30,  1911.) 

1.  INSDHANOK    (I    726*)  —  MtTTUAi.    BxmtnT 

CBHTIFICATSI— CONSTBTJOTtON. 

A  contract  in  a  mutual  benefit  association 
certificate  and  the  constitution  relating  to  it 
should  be  construed  according  to  the  plain  and 
obvious  meaning  of  their  provisions  and  with 
a  view  to  accomplish  the  purpose  for  which 
the  association  is  maintained. 

[EM.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S|  1870-1872;   Dec  Dig.  {  72a*] 

2.  iNStJRANCE  (I  726*)— MtJTDAL  BENBriT  Iw- 
8TJBARCB— CkBTTFICATB— OORSTBUOnON. 

A  contract  for  benefits  in  a  mutual  benefit 
association  certificate  is  like  any  other  Insur- 
ance policy  and  its  provisions,  being  expressed 
in  language  chosen  by  the  insurer,  should  be 
construed  most  strongly  against  the  association, 
so  that  construction  will  not  be  adopted  which 
will  defeat  a  recovery,  if  it  is  susceptible  of  a 
meaning  that  will  permit  one. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1870;    Dec.  Dig.  |  72&*] 

3.  INSUBANOE  (I  787*)l— MUTUAI.  Beitsfit  Iw- 
SUBANCE  —  CSniTlnOATB  —  CONSTBUOTIOH  — 
"E^XTBKMrriES    OF    THE    BODT"— "ElTHEB." 

The  "extremities  of  the  body"  are  four  In 
number,  and  "either"  is  one  indifCerentlv,  any 
one  of  tbern^;  and  the  permanent  paralysis  of  a 
hand  resulting  from  a  cut  on  the  arm  brings 
the  plaintiff  sning  on  the  policy  within  the 
term  "permanent  paralysis  of  either  extremi- 
ties" as  expressed  in  the  constitution  of  the 
association. 

[E/d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1965;   Dec.  Dig.  |  787.* 

For  other  definitions,  see  Words  Mid  Phrases, 
vol.  3,  pp.  2324,  2325.1 


4.  ImxnuiKm  (|  787*>-Mutitai.  Bekefit  Iir- 

fSUKAROB  — OaUBB    OV   IJOSa  —  "TOTAL   Dig' 
ABIUTT." 

"Total  disability"  is  necessarily  a  relative 
matter,  and  must  depend  chiefly  on  the  peculiar 
circumstances  of  eadi  case,  aiM  on  the  occupa- 
tion and  employment  and  capahillties  of  the 
peison  injured.  It  does  not  mean  absolute 
physical  disabill^  on  the  part  of  the  insured 
to  transact  any  kind  of  business  pertaining  to 
his  occupation,  and  may  exist  although  the  in- 
sured is  sble  to  perform  oocssional  acts,  if  he 
is  unable  to  do  any  substantial  portion  of  the 
work  connected  with  bis  occupation. 

[E3d.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  f  787.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7010-7012.] 

5.  IRSUBAHCS  d  825*)— MUTUAI.  BENEFIT  IX- 
BUBAROB— Aonon— EvlDEirOB. 

In  an  action  on  a  mutual  benefit  certificate 
providing  for  indemnity  for  totel  paralysis  of 
either  extremity,  evidence  held  to  present  no 
question  for  the  jury  as  to  the  total  paralysis  of 

Slaintiff's  hand,  so  that  a  verdict  was  properly 
Irected  for  plaintiff. 

[Ed.  Note.— For  other  esses,  see  Insurance, 
Cent  Dig.  I  2000;   Dec  Dig.  {  825.*] 

Appeal  from  Circuit  Court,  Union  County; 
Qeo.  W.  Hays,  Judge. 

Action  by  Arthur  S.  Aday  against  the 
Brotherhood  of  IiQComotive  Firemen  &  Eln- 
glnemen.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  suit  is  on  a  benefit  certificate  for  $].• 
500,  numbered  A  92592  taken  out  by  appellee^ 
a  fireman.  In  the  Brotherhood  of  LoctMnotlve 
S^remen  &  Ehiginemen  when  be  Joined  the 
Brotherhood  in  1902.  He  went  delinquent 
In  1906,  but  was  reinstated,  and  It  was  al- 
leged that  while  he  was  a  member  In  good 
standing  upon  the  books  of  the  grand  lodge 
his  left  hand  became  permanently  paralysed 
which  permanently  atid  totally  disabled  or 
incapacitated  him  from  performing  all  man- 
ual labor  which  by  the  terms  of  his  benefici- 
ary certificate  entitled  him  to  the  payment 
of  the  full  amount  thereof;  that  he  bad  duly 
filed  his  claim  as  required  by  the  laws  of 
the  Brotherhood,  and  payment  thereof  was 
refused.  Appellant  answered  admitting  that 
ai^>eUee  became  a  member  of  the  Brother- 
hood of  Locomotive  Firemen  and  Bhiglnemen, 
and  that  the  certificate  sued  upon  was  issued 
to  him;  that  he  was  suffering  from  paralysis 
of  his  left  hand ;  denied  that  It  occorred  at 
the  time  and  In  the  manner  alleged;  denied 
that  said  iwralysls  totally  disabled  or  Inca- 
pacitated him  from  all  manual  labor;  that 
said  paralysis  Is  permanent,  and  that  said 
paralysis  Is  of  either  of  plaintHTs  extrem- 
ities; denied  that  It  promised  to  pay  appellee 
$1,500  or  any  other  sum,  and  alleged  that  he 
obtained  said  beneficiary  certificate  upon  a 
false  warranty  that  he  did  not  have  paraly- 
sis which  rraidered  it  void.  A  copy  of  the 
constitution  of  the  Brotherhood  of  Locomo- 
tive Firemen  and  Eiaglnemai  was  Introduced 
in  evidence,  and  section  70  provides:  "A  ben- 
eficiary member  in  good  standing  upon  the 
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books  of  tbe  grand  lodge  becoming  totally 
and  permanently  blind  in  one  or  both  eyes; 
or  who  may  become  totally  and  permanently 
disabled  or  incapacitated  from  performing 
all  manual  labor  on  account  of  Bright'B  dis- 
ease of  the  kidneys,  permanent  paralysis  of 
either  extremities,  locomotor  ataxia,  or  con- 
sumption  of  the  lungs  in  Its  last  stage,  shall 
be  entitled  to  the  amount  of  bis  beneficiary 
certificate,"  etc. 

The  testimony  tended  to  show  that  Arthur 
S.  Aday  filed  his  claim  for  total  disability 
nnder  his  benefit  certificate  in  accordance 
with  tbe  constitution  of  the  order,  demand- 
ing the  entire  amount  thereof  on  March  16, 
1908,  on  acconnt  of  permanent  paralysis  of 
his  left  hand;  that  hia  hand  was  not  In  as 
bad  condition  then  as  at  the  time  of  trial 
when  he  testified:  "Tbe  condition  of  the 
hand  at  the  present  time  Is  four  fingers  of 
this  hand  are  dead,  no  feeling  in  them  at  alL 
I  can  pierce  them  with  a  knife  and  still  have 
no  feeling  in  them.  I  am  unable  to  grasp 
anything.  I  have  no  feeling  whatever  in 
those  fingers.  I  have  no  grip  with  my  thumb 
much,  the  only  little  grip  that  I  have  in  that 
hand,  though,  is  with  my  thmnb.  It  is  get- 
ting worse  all  the  time."  He  testified  that 
he  had  worked  some  In  a  poolroom  within 
18  months  before  the  trial  racking  up  the 
pool  balls,  and  also  on  the  river  while  in 
Kentucky  aa  tbe  clerk  of  a  boat,  and  two  or 
three  months  on  the  railroad  in  Louisiana 
as  a  flagman  after  putting  in  his  claim  be- 
fore he  was  taken  out  of  the  railroad  service 
la  August,  1908;  that  there  Is  nothing  the 
matter  with  his  right  hand. 

Dr.  H.  A.  Murphy  testified  that  in  May  or 
June,  1909,  he  made  an  examination  of  ap- 
pellee's hand  at  tbe  request  of  an  ofllcial  of 
the  Brotherhood  of  Locomotive  Firemen  & 
Bnginemen.  "Q.  State  what  you  found  upon 
your  examination,  please?  A.  I  found  the 
left  hand  totally  paralyzed.  Q.  Would  you 
say  as  an  exi>ert  that  the  disability  was  per- 
manent? A.  It  is.  Q.  Can  he  use  and  work 
with  that  hand?  A.  Not  to  perform  what  I 
think  is  manual  labor.  He  could  not  do  hard 
work." 

Dr.  L.  Tj.  Purlfoy  testified  that  in  the  sum- 
mer of  1909  he  made  an  examination  of  the 
hand  of  appellee  at  the  instance  of  appellant, 
and  that  he  found  paralysis  in  his  left  hand. 
"Q.  Is  it,  in  your  opinion,  a  total  or  perma- 
nent disability?  A.  It  Is,  without  an  opera- 
tion. I  think  at  this  time,  without  an  opera- 
tion, that  it  would  be  permanent  Q.  Would 
he  have  the  use  of  his  fingers?  A.  He  would 
not  at  this  time." 

Dr.  J.  B.  Wharton  testified  that  he  was 
the  medical  examiner  for  appellant,  and  In 
his  official  capacity  wrote  the.  following  let- 
ter to  the  grand  medical  examiner  of  the 
order  and  that  everything  in  it  was  true  to 
tbe  best  of  his  knowledge  and  belief:  "Elzhib- 
it  to  testimony  of  A.  S.  Aday  and  Dr.  3.  B. 
Wharton.  EI  Dorado,  Ark.  Sept  1,  1908l 
Mr.  W.  B.  Cory,  Grand  Med.  EJxam.  Locomo- 
184S.W.-59 


tlve  Fire.  &  Bngr.,  Cleveland,  Ohio — Dear 
Sir:  This  is  to  certify  that  after  a  very  care- 
ful examination  of  the  conditions  existing 
at  present  in  tbe  case  of  A.  S.  Aday,  locomo- 
tive fireman  on  the  Louisiana  Division,  show 
that  his  left  hand  has  atrophied  and  con- 
tracted to  such  an  extent  that  it  renders  him 
disqualified  to  do  any  further  train  service 
or  any  manual  labor.  This  condition  did  not 
exist  in  the  least  at  the  time  I  examined  him 
twelve  months  ago  this  last  June  for  position 
on  the  Louisiana  Division.  At  that  time  his 
hand  had  its  natural  full  strength  and  did 
not  show  any  signs  of  weakness  whatever, 
and  has  not  nntU  within  the  last  two  or 
three  months.  There  has  been  a  steady 
weakening  of  the  muscles  of  the  hand  and 
wrist.  In  my  opinion  condition  was  brought 
about  as  a  result  of  loss  in  the  nerve  supply 
of  the  hand.  In  1903  he  sustained  a  deep 
cut  on  the  anterior  surface  of  the  arm  and 
lower  third,  severing  a  part  of  the  main 
nerve  supply  ligaments  of  muscles  of  the  arm 
and  forearm.  I  claim  that  this  injury  re- 
ceived at  that  time  has  brought  about  the 
present  existing  condition  of  the  hand.  This 
injury  he  received  was  done  while  on  duty 
on  an  engine  on  the  Illinois  Central  Rail- 
road during  a  wreck.  He  was  thrown 
through  a  cab  window,  cut  his  arm,  and  I 
wish  to  recommend  that  he  be  paid  the  full 
amount  of  his  iasurance  in  the  Brotherhood, 
in  order  that  he  may  be  able  to  go  to  some 
eminent  specialist  and  try  to  have  his  hand 
and  arm  saved  before  it  is  too  late,  and  un- 
less he  receives  this  money  he  will  be  unable 
to  get  the  attention  he  necessarily  must  have 
In  order  to  try  to  save  his  hand,  and  have 
It  restored  to  anything  like  its  normal  condi- 
tion again.  He  has  not  the  necessary  funds 
In  sight  to  receive  the  proper  attention  that 
he  should  have.  On  account  of  this  injury 
and  loss  of  strength  in  his  hand,  he  has  been 
forced  to  retire  from  any  further  service  of 
tbe  railroad  company,  so  yon  can  readily  see 
the  position  it  places  him  In.  Now  I  take  the 
liberty  to  recommend  to  you  and  the  officers 
of  the  Brotherhood  of  Locomotive  Firemen 
&  Englnemen  that  he  be  paid  the  full  amount 
of  his  policy,  and  if  I  did  not  think  It  justi- 
fiable, I  would  not  as  your  medical  examiner 
recommend  this  done.  Tours  very  truly,  Dr. 
J.  B.  Wharton,  Med.  Exam,  for  Pine  Hill 
Lodge,  No.  618,  El  Dorado,  Arkansas.  Med. 
Bxam.  O.  R.  C.  B.  of  L.  F.  &  E.,  and  B.  of 
R.  T.  Subscribed  and  sworn  to  before  me 
this  the  1st  day  of  September,  1908.  James 
Carroll,  Notary  Public,  I  solemnly  swear 
that  the  statements  made  in  this  letter  are 
the  facts.  [Signed]  A.  S.  Aday.  Subscribed 
and  sworn  to  before  me  this  1st  day  of  Sep- 
tember, 1908.  [Seal.]  Jas.-  Carroll,  Notary 
Publia" 

The  court  directed  the  Jury  to  find  a  ver- 
dict for  plaintiff  for  the  amount  sued  for  and 
from  the  judgment  defendant  appealed. 

It  Is  contended,  first,  that  the  court  erred 
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In  glTing  a  peremptory  instruction  for  plain- 
tiff. The  undisputed  testimony  allowed  tbat 
Aday's  left  hand  was  paralyzed;  that  the 
four  fingers  of  It  atrophied  and 'are  dead — 
no  feeling  In  them  at  all,  as  he  expressed 
It;  that  he  was  unable  to  grasp  anything; 
that  he  had  very  little  grip  In  his  thumb; 
and  that  his  hand  was  getting  worse  all  the 
time,  and  because  of  It  he  was  unable  to  per- 
form, and  compelled  to  retire  from,  any  fur- 
ther railroad  service.  Two  of  the  three  ex- 
perts employed  tiy  appellant  to  examine  him 
testified  that  the  left  hand  was  paralyzed  and 
the  disability  permanent,  and  the  other  that 
without  an  operation  It  was  permanent  paral- 
ysis, and  the  proof  was  undisputed  that  his 
condition  was  such  tbat  he  could  not  procure 
the  service  of  such  an  eminent  specialist  as 
would  be  able  to  perform  the  operation  that 
might  result  in  preventing  the  disability 
from  continuing  permanent. 

R.  L.  Floyd,  for  appellant  Mahoney  & 
Mahoney  and  Powell  &  Taylor,  for  appellee, 

KIRBY,  J.  (after  stating  the  facts  as 
above).  It  is  contended  first  that  if  appel- 
lant bad  permanent  paralysis  of  his  hand, 
that  it  was  not  "permanent  paralysis  of  ei- 
ther extremities"  within  the  meaning  of  the 
constitution  of  the  order;  second,  that  he 
was  not  thereby  "permanently  and  totally 
disabled  or  lacapacitated  from  performing 
all  manual  labor"  and  entitled  to  the  amount 
<kf  his  beneficiary  certificate;  third,  that  the 
court  erred  in  giving  a  peremptory  instruc- 
tion in  favor  of  plaintiff.  The  contract,  and 
constitution  relating  to  it,  should  be  con- 
strued according  to  the  plain  and  obvious 
meaning  of  their  provisions,  and  with  a  view 
to  accomplish  the  purpose  for  which  the 
Brotherhood  is  maintained  and  persons  be- 
come members  thereof,  and  as  this  court  said 
in  Industrial  Mutual  Indemnity  Co.  v.  Haw- 
kins, 127  S.  W.  457:  "The  contract  sued  on 
Is  like  any  other  insurance  policy,  and  its 
provisions  should  therefore  be  construed  most 
strongly  against  the  insurer.  As  the  lan- 
guage employed  Is  that  of  the  defendant,  a 
construction  will  not  be  adopted  which  will 
defeat  a  recovery  If  it  is  susceptible  of  a 
meaning  that  will  permit  one.  American 
Bonding  Co.  v.  Morrow,  80  Ark.  49,  96  S.  W. 
617,  117  Am.  St  Rep.  72;  Title  Guaranty  & 
Surety  Co.  v.  Bank  of  Fulton,  89  Ark.  471, 
117  S.  W.  537." 

1.  The  extremities  of  the  body  are  four  in 
number,  and  "either"  is  one  indifferently, 
any  one  of  them;  and  the  permanent  paraly- 
sis of  a  hand  resulting  from  a  cut  on  the 
arm  brought  appellant  within  the  meaning 
of  the  term  "permanent  paralysis  of  either 
extremities"  as  expressed  in  section  70  of  the 
constitution. 

2.  The  purpose  of  the  Brotherhood,  and  the 
object  of  the  contract  was  to  protect  the 
beneficiary  from  the  loss  of  time  and  wages 
caused  by  disease  and  injury,  and  provide  a 
fund  for  his  sui^wrt  U  the  Injury  "totally 


and  permanently  disabled  him  from  the  per- 
formance of  all  manual  labor;"  in  other 
words,  from  earning  a  livelihood.  "Total 
disability  does  not  mean  absolute  physical 
disability  on  the  part  of  the  insured  to  trans- 
act any  kind  of  business  pertaining  to  his 
occupation.  Total  disability  exists  although 
the  insured  is  able  to  perform  occasional  acts 
if  he  is  unable  to  do  any  substantial  portion 
of  the  work  connected  with  his  occnpatlon. 
It  is  su£9cient  to  jHore  th&t  the  injury  whol- 
ly disabled  him  from  the  doing  of  all  the 
substantial  and  material  acts  necessary  to 
be  done  in  the  prosecution  of  his  business," 
etc.  Kerr  on  Insurance,  !|  385,  386;  4  Joyce 
on  Insurance,  |  3031.  Our  court  said  in  In- 
dustrial Mut  Ind.  Co.  V.  Hawkins,  supra. 
"Total  disability  is  necessarily  a  relative 
matter,  and  must  depend  chiefly  on  the  pe- 
culiar circumstances  of  each  case.  It  must 
depend  largely  upon  the  occupation  and  em- 
ployment and  the  capabilities  of  the  person 
injured." 

The  testimony  shows  that  appellant  was  a 
locomotive  fireman  and  engaged  in  the  rail- 
road service;  that  he  took  this  beneficiary 
certificate  to  indemnify  him  in  case  of  loss 
of  time  and  wages  occasioned  by  injury  from 
the  hazard  of  his  employment  or  the  diseases 
specified  in  the  contract  that  night  destroy 
his  ability  to  continue  therein.  The  undis- 
puted evidence  shows  that  because  of  this 
permanent  paralysis  of  his  hand  be  is  not 
longer  able  to  perform  any  railroad  or  train 
service  whatever,  and  has  been  compelled 
to  retire  from  such  service  because  of 
said  injury.  It  incapacitated  him.  not  only 
from  some  of  the  duties  Incident  to  his  serv- 
ice in  some  lines  of  railroad  emplosnoient  bat 
from  the  performance  of  all  the  duties  of 
every  kind  In  that  service — the  only  one  to 
which  he  was  trained  and  aocustomed,  and 
in  which  he  was  employed  at  the  tiine  of 
taking  membership  in  this '  Brotberbood, 
whose  purpose  was  to  protect  him  while  oi- 
gaged  in  such  service.  It  was  evidently  tbe 
intention  of  the  parties  to  protect  tbe  bene- 
ficiary and  permit  htm  to  recover  tbe  fall 
amount  of  his  certificate  upon  the  occnrr«ice 
of  any  one  of  the  causes  specified  whoi  it 
permanently  and  entirely  Incapacitated  him 
from  all  service  of  any  kind  whatever  in  the 
railroad  employment.  Section  69  of  the  con- 
stitution of  this  order  lends  weight  to  the 
correctness  of  this  view  and  constmetion. 
since  it  allows  a  beneficiary  member  sustain- 
ing the  loss  of  a  hand  or  a  foot  by  actoal 
separation  to  receive  the  full  amount  of  bis 
b^eflclary  claim;  and  we  can  see  no  dif- 
ference between  the  total  incapacity  of  the 
member  by  the  loss  of  a  band  by  actual  sepa- 
ration and  its,  absolute  loss  and  nstf  ulness 
by  paralysis  thereof,  and  hold  that  it  was 
such  a  permanent  and  total  disability  as  was 
in  the  contemplation  of  tbe  parties  In  the 
making  of  this  contract 

3.  That  the  court  erred  In  directing  a  ver- 
dict for  appellee.    The  undisputed  testimony 


Digitized  by 


Google 


Ark.) 


GKEKN  V.  MADDOX 


931 


■bowed  that  Ikls  left  band  was  paralyzed, 
tbat  tbe  four  fingers  of  It  were  atrophied  or 
"dead — ^no  feeling  in  them  at  all,"  as  he  ex- 
pressed it ;  that  he  was  unable  to  grasp  any- 
thing; that  he  had  very  little  grip  in  his 
thamb,  and  that  his  hand  was  getting  worse 
all  the  time ;  and  that  because  of  it  he  was 
unable  to  perform,  and  compelled  to  retire 
from,  any  further  railroad  service  whatever. 
Two  of  the  three  experts  employed  by  ap- 
pellant to  examine  him  testified  tbat  the 
left  hand  was  paralyzed  and  the  disability 
permanoit,  and  the  other  that  without  an 
operation  It  was  permanent  paralysis;  and 
tbe  proof  was  undisputed  that  bis  condition 
was  such  that  he  could  not  procure  tbe  serv- 
ice of  such  an  eminent  specialist  as  would  be 
able  to  perform. tbe  operation  that  might  re- 
sult in  preventing  the  disability  from  contin- 
uing permanent.  There  was  no  conflict  in 
this  testimony.  It  was  undisputed  tbat  his 
left  hand  was  permanently  paralyzed  unless, 
as  one  expert  thought,  it  might  possibly  be 
cured  by  an  operation  by  such  an  eminent 
specialist  as  the  undisputed  testimony  show- 
(h1  he  had  no  means  to  employ. 

Under  our  view  of  the  case,  there  was  no 
question  for  the  jury,  and  the  court  did  not 
err  in  directing  their  verdict  Judgment  af- 
firmed. 


GHEBN  et  al.  v.   MADDOX. 
(Supreme  Court  of  Atkansas.    Jan.  30,  1011.) 

1.  Jddiciai.  Sales  (§  50*)— Comvibsioneb  as 
Xbdsixb  fob  Pubchabeb. 

The  role  that,  when  a  contract  for  sale  of 
land  has  been  made,  the  vendor  becomes  a  trus- 
tee for  the  pnrchaaer,  applies  to  a  judicial  sale, 
where  it  has  been  confinnedj  and  tbe  purcbaaer's 
equitable  title  thus  acquired  has  not  been 
lost  by  foreclosure  or  resale ;  the  commissioner, 
representing  the  court,  becoming  the  vendor  and 
holding  the  legal  title  for  the  benefit  of  the  pur^ 
chaser. 

[ta.    Note.— For    other   cases,    see    Judicial 
Sales,  Dec.  Dig.  {  60.*] 

2.  TBcars  (I  95*)— CoNSTBucTivE  Tbust. 

Where,  after  the  confirmation  of  a  judicial 
sale,  another  than  the  purchaser,  with  knowl- 
edge of  the  commissioner  being  trustee  for  the 
purchaser,  pays  the  purchase  money  to  the  com- 
missioner, and  takes  the  deed  to  himself,  he  be- 
comes a  constructive  trustee  for  the  purchaser 
and  his  heirs. 

[EM.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  U  146-147;   Dec.  Dig.  {  95.*] 

8.  MoBTOAQES  ((  27*)— Equitable  Mobtgaqe 
— Natube  or  Tbansaction. 

After  a  judicial  sale  was  made  to  H.  and 
confirmed,  J.  petitioned  the  court,  alleging 
death  of  H.,  leaving  two  sons  as  his  heirs, 
that  he  was  their  guardian,  that  decedent's  es- 
tate bad  no  funds  with  which  to  pay  the  pur- 
chase money  of  the  lot,  and  asking  an  order 
directing  the  commissioner  to  make  tbe  deed  to 
him,  which  order  was  made,  expressly  provid- 
ing that  there  was  reserved  to  said  neirs  the 
right  to  redeem  by  paying  to  tbe  commissioner 
tbe  purchase  money  and  interest  within  a  cer- 
tain time,  and  all  this  was  shown  by  the  deed 
executed   to  him  by  the  commissioner.     Held, 


that  the  deed  was,  in  effect,  an  equitable  mort- 
gage, from  which  the  heins  might  redeem. 

[JBd.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  i  27.*] 

4.  VKWDOB     and     PtTBCHASEB     (§     230*)— BONA 

Fide  Ptjbchaseb— Notice. 

A  purchaser  is  chargeable  with  notice  of 
anything  affecting  bis  title  in  a  deed  through 
which  he  must  trace  title,  though  such  deed 
be  not  recorded. 

[ESd.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  605;  Dec.  Dig.  {  230.*] 

5.  MOBTOAOES   (Sg   199,   203*)- MOBTOAOEEB  IN 

Possession— AccoDNTABiLiTY  or  Gbanteeb 

—Rents  and  Iutbovementb. 

Though  the  unrecorded  deed  to  J.,  was,  as 
disclosed  thereby,  an  equitable  mortgage,  from 
which  plaintiff  was  entitled  to  redeem,  and  J. 
was  a  mortgagee  In  possession,  and  would  be 
accountable  for  all  rents  issuing  from  the  land 
while  he  held  it,  and  such  rents  would  be  ap- 
plied to  the  payment  of  the  purchase  money 
of  the  land  advanced  by  him  tor  plaintiff,  yet 
the  persons  to  whom  J.  deeded  the  land  as  his 
own,  and  defendants  who  received  a  deed  there- 
of from  such  grantees,  having  believed  in  good 
faith  in  the  title  under  which  they  occupied, 
defendants  are  not  chargeable  with  the  rents 
and  profits  from  the  time  of  the  deed  to  J., 
but  are  within  the  betterment  act  (Kirby's  Dig. 
i  2754  et  seq.),  providing  that  "any  person 
believing  himself  to  be  the  owner  •  *  *  un- 
der color  of  title,  (who)  •  •  •  shall  peace- 
ably improve  any  land  which  on  judicial  in- 
vestigation shall  be  decided  to  belong  to  an- 
other," shall  be  entitled  to  its  benefits,  except 
tbat,  in  addition  to  the  rents  and  profits  for 
three  years  next  preceding  the  commencement 
of  tbe  suit,  for  which  alone  the  act  makes  them 
liable,  they  are  accountable  for  the  rents  during 
tbe  occupancy  of  J.,  provided  they  do  not,  with 
said  three  years'  rents  and  profits,  exceed  the 
amount  of  the  purchase  money  advanced  by 
him;  and  defendants  cannot  recover  the  value 
of  permanent  improvements  made  br  J.,  but 
only  the  cost  of  ordinary  rei»airs  made  by  him 
on  existing  improvements. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  §g  6ia-625,  539-643;  Dec.  Dig.  gi 
199,  203.*] 

Appeal  from  Greene  Chancery  Court;  Ed- 
ward D.  Bobertson,  Chancellor. 

Action  by  Hayden  Maddox  against  R.  J. 
Green  and  others.  Decree  for  plaintlfF.  De- 
fendants appeal.  Reversed  and  remanded, 
with  directions. 

B.  H.  Crowley,  for  appellants.  Huddleston 
&  Taylor,  for  appellee. 

FRAUEXTHAL,  J.  This  was  an  action 
Instituted  by  Hayden  Maddox,  the  plaintiff 
below,  seeking,  in  effect,  to  establish  his  ti- 
tle to  an  undivided  one-half  interest  in  a 
house  and  lot  situated  in  the  city  of  Para- 
gould,  tbe  legal  title  to  which  was  In  the  de- 
fendants, and  to  obtain  an  accounting  of  the 
rents  and  profits  Issuing  therefrom.  On  No- 
vember 17,  1888,  the  commissioner  of  the 
Greene  chancery  court,  by  virtue  and  in  pur- 
suance of  a  decree  rendered  in  a  proceeding 
pending  in  that  court,  sold  the  land  In  con- 
troversy to  one  Henry  Maddox,  who  execut- 
ed his  note  for  the  purchase  money  thereof. 
That  sale  was  duly  reported  by  said  commis- 


•For  other  eases  se*  same  topic  and  sootlon  NUMBBR  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rap'r  Indexei 


Digitized  by 


Google 


932 


134  SOUTHWESTERN  REPORTEB 


(Ark. 


sloner  to  said  chancery  court  and  was  con- 
firmed by  said  court  at  its  regular  March 
term,  188d.  The  testimony  tends  to  prove 
that  nnder  said  purchase  Henry  Maddox 
went  into  possession  of  and  either  built  or 
commenced  the  erection  of  a  bouse  upon  said 
lot  Thereafter  and  prior  to  the  maturity  of 
the  note  which  he  had  executed  to  said  com- 
missioner for  the  purchase  money  of  said 
lot,  Henry  Maddox  died  leaving  surviving 
him  as  his  heirs  at  law  the  plaintiff  and  an 
elder  brother,  named  Donald.  At  the  Febru- 
ary term,  1890,  of  the  Greene  chancery  court, 
one  J.  D.  Maddox  presented  to  that  court  a 
petition  In  which  he  alleged  that  he  was  the 
uncle  and  guardian  of  said  heirs  of  Henry 
Maddox,  deceased,  and  that  there  were  no 
funds  of  said  decedent's  estate  out  of  which 
to  pay  the  commissioner  for  the  purchase 
money  of  said  lot  sold  to  Henry  Maddox, 
and  that  he  had  paid  same  out  of  bis  own 
funds.  He  asked  an  order  of  said  court  di- 
recting the  commissioner  for  that  reason  to 
execute  to  him  a  deed  for  the  lot.  The  chan- 
cery court  thereupon  made  an  order  direct- 
ing that  the  commissioner  execute  a  deed  for 
the  lot  to  said  J.  D.  Maddox,  but  therein  it 
was  expressly  provided  that  there  was  re- 
served to  said  Hayden  and  Donald  Maddox 
the  right  to  redeem  said  land  by  paying  the 
amount  of  said  note  executed  by  their  father 
to  said  commissioner  therefor  with  lawful 
Interest  at  any  time  before  they  arrived  at 
the  age  of  24  years.  Thereupon  the  commis- 
sioner executed  to  said  J.  D.  Maddox  a  deed 
for  said  lot,  in  which  it  was  recited  that  the 
lot  had  been  sold  to  Henry  Maddox,  who  died 
before  the  maturity  of  the  note  given  for  the 
purchase  money  thereof,  leaving  the  plaintiff 
and  his  brother  as  his  minor  heirs,  and  that 
J.  D.  Maddox,  their  guardian,  had  paid  the 
pnrchase  money  therefor  out  of  his  own 
means;  and,  after  making  specific  reference 
to  the  page  of  the  record  containing  the 
order  of  the  court  directing  the  execution  of 
a  deed  to  J.  D.  Maddox  with  the  rights  of 
said  minors  reserved,  the  deed  further  re- 
cited that  the  commissioner  executed  the 
deed  to  said  J.  D.  Ma.ddox  "with  the  privi- 
lege granted  said  minors  to  redeem  said  lot 
within  three  years  after  their  majority  on 
paying  the  purchase  money  on  said  lot  with 
lawful  interest"  This  deed  was  dated  on 
May  27, 1800,  but  was  never  filed  for  record 
until  May  11,  1908,  and  after  the  institution 
of  this  suit 

It  appears  that  on  December  30,  1890,  the 
lot  was  levied  upon,  as  the  property  of  J. 
D.  Maddox  and  sold  by  the  sheriff  of  said 
county  to  satisfy  an  execution  In  favor  of  a 
Judgment  creditor  of  said  J.  D.  Maddox,  and 
that  a  sheriff's  deed  was  executed  in  pursu- 
ance of  said  sale  to  the  purchaser  of  said  lot 
thereunder.  The  defendants  claim,  title  to 
the  lot  by  mesne  conveyances  running  back 
to  the  said  purchaser  at  said  sheriff's  sale, 
and  under  said  deeds  they  and  their  grantors 


made  valuable  and  permanent  improvements 
on  the  lot  At  the  time  of  the  institution  of 
this  action,  Hayden  Maddox  was  less  th«n, 
and  his  brother  was  more  than,  24  years  old, 
and  this  suit  proceeded  solely  in  the  name 
of  said  Hayden  Maddox.  The  chancery  conrt 
entered  a  decree  declaring  the  plahitlff  to 
be  the  owner  of  an  undivided  one-half  in- 
terest In  the  lot  and  entitled  to  an  accounting 
as  to  the  rents  and  profits  issuing  there- 
from. It  therenxwn  appointed  a  master  to 
make  and  state  an  account  between  the  plain- 
tiff and  the  defendants  and  directed  that 
therein  the  plaintiff  should  be  charged  with 
the  amount  necessary  to  pay  his  portion  of 
the  purchase  money  advanced  by  J.  D.  Mad- 
dox with  Interest  and  the  value  of  all  im- 
provements placed  upon  the  land  by  the  de- 
fendants and  those  under  whom  they  claim- 
ed title,  together  with  legal  Interest  thereon, 
and  with  all  taxes  and  assessments  paid  by 
them,  together  with  Interest  thereon;  and 
also  directed  that  the  defendants  should  be 
charged  with  all  rents  and  profits  issuing 
from  said  land  from  the  date  of  said  deed 
to  said  J.  D.  Maddox,  together  with  interest 
thereon.  The  master  made  a  report  in  ac- 
cordance with  said  directions,  which  was  by 
the  court  approved,  and  a  decree  entered  In 
conformity  with  such  findings.  From  this 
decree,  the  defendants  have  appealed  to  this 
court 

The  title  of  the  parties  to  the  land  involved 
In  this  suit  depends  upon  the  rights  and  in- 
terests which  the  plaintiff  and  J.  D.  Maddos 
acquired  under  the  sale  thereof  made  by  the 
chancery  court  and  the  deed  executed  by  the 
commissioner  therefor  to  said  J.  D.  Maddox, 
because  the  title  of  plaintiff  is  derived  from 
the  sale  made  under  the  decree  of  said  court 
and  said  deed,  and  that  of  defendants  i8 
deralgned  through  said  J.  D.  Maddox,  who 
held  under  said  deed.  When  the  commlssloD- 
er  made  a  sale  of  said  land  under  the  decree 
of  said  chancery  court  to  Henry  Maddox, 
and  that  sale  was  duly  confirmed  by  that 
court,  a  binding  contract  for  the  sale  and 
purchase  of  said  land  was  entered  into,  and 
the  relation  of  vendor  and  vendee  was  con- 
stituted. The  commissioner,  representing,  it 
is  true,  the  court,  became  a  trustee  of  the 
title  for  the  purchaser,  for,  after  the  oonflrm- 
ation  of  the  sale,  Henry  Maddox  had  the 
equitable  title  to  the  land  as  a  purchaser 
thereof,  which  could  be  lost  only  by  a  reversal 
of  said  order  of  confirmation  upon  appeal  or 
by  a  foreclosure  of  the  lien  for  the  purchase 
money  agreed  to  be  paid  by  him,  or  by  an 
order  directing  a  resale  of  the  land  on  ac- 
count of  its  nonpayment  24  Cyc  48.  In  the 
case  of  Stubbs  v.  Pitts,  84  Ark.  160,  104  S. 
W.  1110,  it  is  said:  "The  moment  that  a 
contract  for  the  sale  and  purchase  of  land  is 
entered  into  and  the  relation  of  vendor  and 
vendee  is  constituted,  the  vendor  becomes  a 
constructive  trustee  for  the  purchaser.'  This 
is  founded  on  the  principle  that  equity  treats 
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that  as  done  that  onght  to  be  done.  By  the 
terms  of  the  contract  the  purchase  price 
onght  to  be  paid  to  the  vendor,  and  the  land 
onght  to  be  conveyed  to  the  vendee.  Eqnity 
therefore  regards  this  as  done."  This  applies 
equally  to  a  Judicial  sale,  where  such  sale 
has  been  properly  confirmed,  and  the  equi- 
table title  thus  obtained  by  the  purchaser 
has  not  been  lost  by  foreclosure  or  resale. 
In  such  case  the  commissioner,  representing 
the  court,  becomes  the  vendor  and  holds  the 
legal  title  for  the  benefit  of  the  vendee;  and 
one  who,  with  full  knowledge  of  such  trust, 
pays  the  purchase  money  and  takes  the  deed 
to  himself,  will  be  held  a  trustee  for  the 
vendee  and  his  heirs.  When  therefore  J. 
D.  Maddox  paid  the  purchase  money  to  the 
commissliHier  after  the  sale  of  the  lot  was 
made  by  him  to  Henry  Haddoz  and  that 
sale  was  duly  confirmed,  he  thereby  became 
a  constructive  trustee  for  the  heirs  of  Henry 
Maddox  to  whom  his  rights  descoided.  But, 
In  addition  to  this,  J.  D.  Maddox,  by  order 
of  the  diancery  court,  and  by  the  terms  of 
the  deed  under  which  he  alone  could  claim 
any  title  to  the  land,  obtained  only  a  de- 
feasible title  thereto.  By  the  very  terms  of 
the  deed,  It  was  provided  that  his  title  would 
be  defeated  by  the  repayment  to  him  within 
a  specified  time  of  the  money  which  he  had 
advanced.  The  effect  of  that  order  and  the 
provisions  of  the  deed  was  the  same  as  if 
Henry  Maddox  or  his  heirs  had  procured  J. 
D.  Maddox  to  agree  to  take  the  title  to  the 
land  in  his  name  for  their  benefit  and  ac- 
commodation, with  the  further  agreement 
that  he  should  hold  the  title  until  repaid 
within  a  certain  time  for  the  money  advanced 
by  him  and  then  to  convey  it  to  them.  This 
constituted  the  transaction  and  conveyance 
in  effect  an  equitable  mortgage  which  the 
heirs  of  Henry  Maddox  had  the  rlgM  to  re- 
deem. This  interest  and  right  of  the  heirs 
of  Henry  Maddox  to  the  land  was  spedflcal- 
ly  provided  for  and  recited  in  the  deed  to 
J.  D.  Maddox,  and  be  and  all  those  who 
claimed  title  under  thp  deed  were  bound  by 
those  recitals.  As  Is  said  in  the  case  of  Stees 
V.  Kranz,  32  Minn.  313,  20  N.  W.  241:  "No 
rule  Is  better  settled  than  this:  That  one  is 
bound  by  whatever  affecting  his  title  is  con- 
tained In  any  instrument  through  which  he 
must  trace  tlUe,  even  though  it  be  not  re- 
corded and  he  have  no  actual  notice  of  its 
provisions."  Kvery  purchaser  who  holds  un- 
der a  conveyance  through  which  be  must 
trace  bis  title  is  bound  by  whatever  is  con- 
tained in  it  It  is  his  imperative  duty  to 
obtain  and  examine  all  the  Instruments 
which  constitute  essential  links  In  his  chain 
of  title,  and  he  is  conclusively  presumed  to 
know  all  the  recitals  and  matters  contained 
therein  affecting  the  title  or  the  estate, 
whether  they  are  recorded  or  not  2  Devlin 
on  Deeds,  f  1001 ;  2  Pomeroy,  Eq.  Jur.  1 626 ; 
Blake  V.  Tucker,  12  Vt  89;  Bobbins  v.  Mc- 
Millan, 26  Miss.  434. 


It  follows  that  the  defendants  are  af- 
fected with  notice  of  the  provisions  and  re- 
citals that  were  contained  in  the  deed  made 
by  the  commissioner  to  J.  D.  Maddox  through 
which  they  deralgn  title  to  the  land,  and 
that  they  obtained  no  better  title  thereto  than 
was  held  by  him,  although  they  were  ignor- 
ant of  the  defeasible  estate  which  he  had  in 
the  land.  The  court  was  therefore  correct 
in  declaring  that  the  plaintiff  was  the  owner 
of  an  undivided  one-half  interest  in  the  land 
subject  to  the  payment  of  the  purchase  ihon- 
ey  which  had  been  advanced  therefor  tor 
him. 

But  we  think  the  court  was  in  error  In 
holding  that  the  defendants  were  chargeable 
with  rents  and  profits  issuing  from  said  land 
back  to  the  time  when  the  purchaser  obtain- 
ed title  thereto  under  the  deed  of  the  sheriff 
selling  the  estate  of  J.  D.  Maddox  therein. 
J.  D.  Maddox  was.  It  is  true,  a  mortgagee 
In  possession,  and  he  would  be  accountable 
for  all  rents  which  issued  from  the  land  dur- 
ing the  time  he  held  it,  and  such  rents  should 
be  applied  to  the  payment  of  the  purchase 
money  advanced  by  him;  and,  if  it  did  not 
pay  same  in  full,  then  the  plaintiff  would 
be  chargeable  with  the  remainder  of  said 
purchase  money.  But  we  think  that  the  facts 
of  this  case  occurring  after  the  purchase  of 
the  land  under  said  sheriffs  sale  bring  it 
within  the  terms  of  the  betterment  act  That 
statute  (Klrby's  Dig.  {  2764  et  seq.)  provides 
that  "any  person  believing  himself  to  be 
the  owner,  either  in  law  or  equity,  under 
color  of  title,  (who)  has  peaceably  Improved 
or  shall  peaceably  improve  any  land  which 
upon  Judicial  Investigation  shall  be  decided 
to  belong  to  another,"  shall  be  entitled  to  its 
benefits. 

In  the  case  of  Shepherd  v.  Jemigan,  51 
Ark.  275,1  it  was  held  that  a  party  who  Im- 
proved lands  in  good  faith  under  the  belief 
that  he  was  the  owner  was  entitled  to  the 
benefits  of  the  betterment  act  even  though  no- 
tice of  the  Imperfection  of  his  title  might  be 
gained  from  the  registration  of  a  deed  in  the 
chain  of  his  title.  In  Bloom  v.  Strauss,  70 
Ark.  483,  69  S.  W.  548,  72  S.  W.  563,  we 
held  that  a  bona  fide  occupant  who  held  un- 
der a  last  will  which  was  defective  upon  its 
face  could  claim  the  benefit  of  this  statute. 
And  in  McDonald  v.  Rankin,  02  Ark.  173, 
122  S.  W.  88,  we  said:  "He  (the  occupant) 
may  know  the  facts  which  prove  the  inva- 
lidity of  his  title,  yet  if,  through  mistake  of 
law,  he  still  believes  that  title  good,  he  can 
hold  in  good  faith  within  the  meaning  of 
the  betterment  act" 

In  the  case  at  bar  the  evidence  clearly 
shows  that  the  defendants  and  those  un- 
der whom  they  claimed  title  to  the  land  back 
to  3.  D.  Maddox  believed  in  good  faith  in 
the  title  under  which  they  occupied  the  land, 
and,  though  their  title  to  the  undivided  one- 
half  Interest  was  imperfect,  yet  they  oc- 
cupied the  land  under  color  of  title  and  in 

'  10  S.  W.  78S,  14  Am.  St.  Rep.  60. 


Digitized  by 


Google 


934 


134  SOUTHWBJSTEEN  REPORTER 


(Ark. 


the  honest  belief  In  that  title.  It  follows 
that,  In  accordance  with  the  betterment  act, 
the  plaintiff  was  entitled  to  recover  the  rents 
and  profits  of  the  land  which  accrued  with- 
in three  years  next  before  the  commencement 
of  this  suit;  and,  in  addition  to  this,  he 
was  only  entitled  to  the  value  of  the  rents 
during  the  period  that  J.  D.  Maddox  owned 
the  land,  in  event  those  rents  do  not  exceed 
the  amount  of  the  purchase  money  advanced 
by  him.  J.  D.  Maddox  being  in  effect  a 
mortgagee  in  ]x>6session,  the  defendants  can- 
not recover  the  value  of  any  permanent  im- 
provements made  on  the  lot'by  him,  but  only 
the  cost  of  any  ordinary  repairs  which  he 
may  have  put  on  any  improvements  which 
were  on  the  lot  while  he  had  possession 
thereof.  In  all  other  respects  we  think  the 
decree  of  the  chancellor  was  correct. 

The  decree  is  reversed,  and  this  cause  Is 
remanded,  with  directions  to  refer  the  matter 
to  a  master,  if  necessary,  for  further  ac- 
counting, and  to  enter  a  decree  not  inconsist- 
ent with 'this  opinion. 


FLOYD  T.  NEWTON  et  al. 
(Supreme  Court  of  Arkansas.     Feb.  6,  1911.) 

1.  Executors  akd  AnuimsTBATOBS  ({  537*)— 
Final  8ettlemi;nt  —  Iufeaohuent  —  Com- 
plaint. 

A  complaint  on  an  administratrix's  bond 
and  to  impeacli  the  final  settlement  held  insuffi- 
cient to  ciiarge  fraud,  acddent,  or  mistake. 

[Ed.  Note. — For  other  cases,  see  EJxecutors 
and  Administrators,  Cent.  Dig.  ii  2549,  2551; 
Dec.  Dig.  S  537.*] 

2.  EIXECUTOBS  AND  Aduinistbatobs  (J  51S*)— 

Account   of  Administrator— Conclusivb- 

NESS. 

Final  settlements  by  administrators  of  de- 
cedents' estates,  showing  receipts  and  deduc- 
tions duly  proved  and  confirmed  by  the  probate 
court,  are  judgments  which  are  conclusive  un- 
less appealed  from. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  22G7-2291 ; 
Dec.  Dig.  S  513.*] 

3.  BXECUTOBS  AND  Administbatobs  (|  537*)— 

Administbatbix'b  Bond— Evidence. 

In  an  action  on  administratrix's  bond,  evi- 
dence held  insufficient  to  show  fraud,  accident, 
or  mistake  in  the  accounting  of  the  principal 
before  the  probate  court. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admlniatrators,  Cent  Dig.  U  2567,  2568; 
Dec.  Dig.  i  637.*] 

Appeal  from  Union  Ctiancery  Court;  James 
M.  Barker,  Chancellor. 

Action  by  B.  L.  Floyd,  administrator,  sub- 
stituted for  Raymond  Hudson,  deceased, 
against  Mrs.  S.  B.  Newton  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

This  suit  was  originally  brought  by  Ray- 
mond Hudson  against  his  mother,  Mrs.  S.  E. 
Newton,  and  the  sureties  on  her  bond,  to  sur- 
charge and  falsify  her  settlements  as  the  ad- 
ministratrix of  the  estate  of  her  husband. 


John  B.  Hudson,  deceased,  father  of  Ray- 
mond Hudson.  On  March  3,  1909,  the  death 
of  Raymond  Hudson  was  snggested  to  the 
court,  whereupon  R.  L.  Floyd  was  appointed 
administrator  ad  litem,  and  at  the  same  time 
the  death  of  Colonel  H.  P.  Smead  was  sng- 
gested, whereupon  Mrs.  Anna  F.  Smead  and 
Mrs.  Sula  H.  Powell,  executors  of  his  estate, 
were  substituted  as  defendants. 

The  complaint  alleges:  That  the  claims  of 
all  creditors  against  the  estate  have  been  sat- 
isfied in  full.  That  the  adrntnistratrlx  has 
made  final  settlement  and  be&i  disdiarged. 
That  she  failed  to  chai^  herself  throng  ac- 
cident or  mistake  with  the  appraised  value 
of  the  personal  estate,  but  deducted,  without 
authority  or  right,  therefrom  the  sum  of 
$1,520.41.  That  she  charged  herself  with  88 
bales  of  cotton  not  appraised  a  certain  som. 
and  tiiat  its  true  value  was  greater  than  said 
sum.  That  she  took  credit  for  a  difference 
in  the  appraised  value  of  286  bales  of  cotton 
and  the  selling  price,  amounting  to  $2,(69.20. 
without  right  That  she  took  sundry  credits 
on  many  vouchers,  giving  their  number,  ag- 
gregating $1,269.37,  without  right  in  law  or 
equity.  Tliat  said  sums  were  not  paid  on 
claims  lawfully  or  Justly  chargeable  against 
the  estate.  That  the  same  were  never  pn>- 
bated.  Ttiat  she  has  committed  a  waste  of 
said  estate  in  paying  said  sums  and  baa  paid 
them  as  the  result  of  gross  and  reckless  er- 
rors. That  all  said  failures  to  charge  herself 
and  said  unlawful  payments  were  done  in 
fraud  or  through  accident  or  mistake  or 
were  gross  or  reckless  errors. 

The  answer  admits  the  appointment  of  ad- 
ministratrix and  the  giving  of  bond  as  alleg- 
ed. Denies  that  the  administratrix  has  omit- 
ted to  charge  herself  through  accident,  mis- 
take, or  otherwise  with  any  matters  she  was 
In  la^..t  bound  to  charge,  ttiat  she  failed  to 
charge  herself  with  the  appraised  value  of 
the  estate  or  deducted  without  right  or  au- 
thority the  sum  of  $1,521.40  as  alleged.  Ad- 
mits that  88  bales  of  cotton  were  charged 
and  not  appraised,  not  being  in  her  posses- 
sion, having  been  shipped  to  New  Orleans  for 
sale,  as  was  customary,  and  sold  at  its  cash 
value  and  the  sale  reported  and  approved  by 
the  court  Admits  that  the  280  bales  of  cot- 
ton was  sold  for  $2,059.20  less  than  she  is 
charged  in  the  appraisement  Says  that  said 
cotton  was  in  New  Orleans  and  in  transit 
there  for  sale,  as  was  customary,  when  the 
appointment  was  made;  that  it  was  sold  in 
due  course  of  business  for  said  amount  less 
than  the  appraisement,  all  of  which  was 
submitted  to  the  probate  court,  approved,  and 
the  credit  properly  allowed.  Admits  taking 
credit  for  $1,267.37  In  first  settlement  as  al- 
leged and  shown  in  the  numbered  vouchers 
and  in  the  second  settlement  as  ctiarged. 
Says  they  were  for  payments  of  claims  just- 
ly chargeable  against  the  estate  and  all  sub- 
mitted to  the  probate  court  and  passed  upon 
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and  allowed  and  are  Jnst  and  correct.  De- , 
nies  having  committed  any  wrong  by  any 
carelessness  or  error,  and  "further  states 
that  these  matters  were  all  Just  claims 
against  the  estate  of  John  B.  Hudson,  de- 
ceased. They  were  considered  In  due  course 
by  the  probate  court  of  Union  county,  by  It 
passed  upon  and  allowed,  and  that  its  Judg- 
ment Is  final."  Also  claimed  Raymond  Hud- 
son was  indebted,  to  her  In  sum  of  $500  for 
board  and  clothing  and  asked  Judgment  there- 
for. 

The  testimony  showed:  That  the  stock  of 
goods  and  merchandise  was  appraised  at  $1,- 
524.30,  less  amount  due  on  same,  $546.72, 
and  the  administratrix  charged  with  only 
the  balance,  $977.66.  That  the  286  bales  of 
cotton  was  appraised  at  $6,475,  less  amount 
due  on  same,  $973.77,  and  the  administratrix 
charged  with  the  difference,  $5,501.23.  That 
88  bales  were  never  in  her  possession  or  ap- 
praised, but  that  they  were  sold  In  New  Or- 
leans at  the  market  price,  and  all  the  money 
realized  therefrom  charged  to  the  administra- 
trix. 

One  of  the  appraisers  testified:  That  these 
deductions  were  made  by  the  appraisers  and 
the  amount  of  same  arrived  at  from  the 
books  of  the  deceased  and  from  statements 
made  by  the  manager  and  bookkeeper  at  the 
time,  who  was  a  brother  of  the  appraiser, 
that  Cliff  Dearing  had  paid  a  debt  of  $150 
to  the  estate  in  cotton,  and  that  the  adminis- 
tratrix could  not  remember  where  It  was  ac- 
counted for  in  the  settlement  That  the 
amounts  for  which  the  vouchers  showed  cred- 
it had  been  taken  in  the  settlement  as  charg- 
ed in  the  complaint  were  all  charged  In  the 
settlements  against  the  estate  and  credit  tak- 
en therefor  by  the  administratrix  and  passed 
upon  and  allowed  by  the  probate  court. 

There  was  some  testimony  tending  to  show 
that  an  examination  of  the  probate  court  rec- 
ords disclosed  that  no  claims  had  been  regu- 
larly probated  and  filed  against  the  estate. 
The  inventory  and  appraisement  of  the  estate 
were  duly  filed  and  approved  by  the  probate 
court.  The  settlements  were  made  showing 
the  credits  claimed  with  the  vouchers  for 
the  amount  paid  out  No  exceptions  were 
filed  to  either  settlement,  and  each  was  duly 
and  regularly  approved  and  confirmed,  and 
the  administration  closed,  and  the  adminis- 
tratrix regularly  discharged  on  July  28,  1902. 
The  court  found  that  plaintiff  failed  to  es- 
tablish any  of  the  allegations  of  the  com- 
plaint and  dismissed  It  for  want  of  equity, 
and  be  appealed. 

R.  L.  Floyd,  for  appellant  Powell  &  Tay- 
lor, for  appellees. 

EIRBT,  J.  (after  stating  the  facts  as 
above).  The  complaint  to  Impeach  the  settle- 
ment charged  fraud,  accident,  or  mistake  In 
such  vague,  indefinite,  and  general  terms, 
without  specifying  In  what  It  consisted,  that 


no  cause  of  action  was  stated.  Mock  et  al. 
V.  Pleasants,  34  Ark.  63;  Riley  v.  Norman, 
Adm'r,  39  Ark.  158;  McLeod  v.  Grlffis,  51 
Ark.  1,  8  S.  W.  887.  Having  been  answered, 
however,  and  proofs  introduced,  we  wUl  ex- 
amine the  contention  made  here  to  ascertain 
whether  there  was  such  proof  as  would  sus- 
tain specific  charges  amounting  to  a  cause  of 
action. 

Appellant  Insists  that  the  settlement  is  im- 
peached because  the  administratrix  failed  to 
accou)it  for  all  the  assets  of  the  estate  and 
deducted  two  large  amounts,  $546.72  and 
$973.77,  the  sum  of  $1,520.49  in  all.  from 
their  sales  as  shown  in  the  appraisement, 
and  that  she  also  failed  to  account  for  a  col- 
lection of  $150  from  Cliff  Dearing. 

The  appraisement  on  Its  .face  shows  that 
the  appraisers  valued  the  assets,  deducting 
said  amounts  due  thereon,  as  follows: 

Goods,  wares  and  mercbandlse. . .  $1,524.30 

Leas  amount  du*  on  same 546.72       %  977.66 

236  bales  of  cotton  at  $22.50 (.476.00 

Leas  amount  due  on  same 973.77       15,501.23 

It  was  filed  and  approved  by  the  court,  and 
the  administratrix  charged  herself  in  the 
first  settlement  with  the  value  of  the  stock 
of  goods  and  the  cotton  after  deducting  the 
amounts  due  thereon  as  in  the  appraisement. 
T.  W.  Williams,  one  of  the  appraisers,  .tes- 
tified that  these  deductions  were  made  by 
the  appraisers  in  the  appraisement  as  shown 
after  an  examination  of  the  books  of  the  de- 
ceased, and  a  statement  from  the  appraiser's 
brother,  Jim  Williams,  now  dead,  who  was 
manager  for  deceased  and  kept  the  books, 
disclosed  that  the  said  amounts  were  due 
and  owing  on  the  stock  of  merchandise  and 
the-  cotton  when  the  appraisement  was  made. 
The  administratrix  testified  that  she  did  not 
know  why  these  deductions  were  made,  that 
she  could  not  explain  them,  that  she  did  not 
know  of  these  conditions,  that  she  liad  charg- 
ed herself  with  all  the  assets  coming  to  her 
bands,  that  Cliff  Dearing  paid  what  he  owed 
In  cotton,  although  she  could  not  remember 
Just  where  it  was  charged  in  the  settlement 
and  her  settlement  shows  88  bales  of  cotton 
charged  as  having  been  received  after  the 
appraisement  was  made.  She  was  not  able 
to  explain  for  what  money  certain  amounts 
were  paid  for  which  she  took  credit  and  filed 
vouchers,  but  claimed  they  were  Just  and 
correct  and  properly  chargeable  against  the 
estate  as  they  were  charged  in  her  settle- 
ments with  the  vouchers  showing  the  pay- 
ments duly  exhibited  with  the  settlement 
Closing  her  testimony,  she  said:  "My  attor- 
ney has  the  vouchers,  and  he  is  not  here,  and 
I  have  no  books  to  refer  to,  and  it  has  been 
several  years  since  these  things  occurred. 
There  were  a  great  many  transactions  that 
I  did  not  understand  anything  about.  I  de- 
pended upon  the  manager  of  the  business. 
Jim  Williams  was  manager  until  his  death, 
then  Garland  Williams  took  charge,  and, 
when  Garland  got  so  be  couldn't  look  after 
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It,  I  took  Mr.  McMatb.  In  changing  hands 
there  was  acme  losa  each  time." 

Those  amounts  were  shown  to  be  indebt- 
edness of  the  estate  deducted  In  the  ap- 
praisement from  Its  value,  which  could  have 
been,  and  doubtless  were,  paid  to  the  Various 
creditors  to  whom  they  were  owing  upon 
the  sale  of  the  property,  and  this  accounts 
for  the  fact  that  none  of  the  claims  compos- 
ing it  were  probated  against  the  estate,  and, 
in  any  event,  there  was  no  allegation  nor 
any  proof  whatever  that  said  amounts  so  de- 
ducted or  any  part  of  either  of  them  was 
ever  allowed  or  paid  by  the  administratrix 
out  of  the  assets  with  which  she  was  cliarg- 
ed.  The  administratrix  should,  of  course, 
liave  been  charged  in  the  probate  court  with 
the  entire  estate  and  the  debts  due  upon  the 
goods  and  cotton,  and  all  others  regularly 
probated,  allowed  and  paid  in  due  course 
of  administration,  instead  of  the  deductions 
being  made  and  these  debts  paid  as  they 
were. 

The  settlements  showing  all  these  matters, 
however,  were  made  and  duly  approved  and 
confirmed  by  the  probate  court,  and  are  Judg- 
ments of  that  court  which  could  have  been 
appealed  from  if  incorrect  McI«od  v.  Orif- 
fls,  51  Ark.  1,  8  S.  W.  837;  Jones  et  al.  v. 
Graham,  36  Ark.  383;  Dyer  et  al.  v.  Jacoway, 
42  Ark.  186. 

"The  complaint  contains  no  averment  that 
the  allowances  made  to  the  administratrix 
upon  her  settlement  were  obtained  by  any 
misrepresentation  or  deception  practiced  up- 
on the  court  The  facts,  so  far  as  anything 
to  the  contrary  appears,  were  all  before  the 
court  and  understood  by  it  and  Its  decisions 
fairly  made."  Mock  et  aL  y.  Pleasants,  34 
Ark.  72, 

In  HcLeod  v.  Grlffis,  supra,  at  pages  10- 
11  of  51  Ark.,  at  page  840  of  8  S.  W.,  the 
court  said:  "It  is  plain,  however,  that  what- 
ever matter  the  probate  court  has  passed 
upon  cannot  be  assigned  in  the  chancery 
court  as  fraudulent  or  as  the  result  of  acci- 
dent or  mistake,  unless  upon  the  statement 
of  some  fact  or  circumstance  not  considered 
by  the  court.  The  identical  issues  decided  by 
the  probate  court  cannot  be  retried  and  re- 
versed by  the  chancery  court  in  this  proceed- 
ing, and  where  this  is  manifest  the  court 
should  refuse  to  take  Jurisdiction.  The  diffi- 
culty is  almost  peculiar-  to  Judgments  con- 
firming administrators'  accounts.  Those  set- 
tlements are  necessarily  divided  into  numer- 
ous items  of  debit  and  credit,  and  the  items 
have  no  necessary  connection  with  each  oth- 
er; but  an  examination  and  confirmation  of 
the  settlement  is  the  Judgment  of  the  pro- 
bate court  as  to  each  separate  item  as  much 
as  it  is  to  the  settlement  as  a  whole.  We  are 
not  prepared  to  say  that  the  chancery  court 
would  not  have  Jurisdiction  to  set  aside  as  a 
whole  the  settlement  accounts  of  an  admin- 
istrator; but  it  would  be  only  upon  an  im- 


peachment of  the  settlements  as  a  whole.  It 
must  be  upon  fraud  or  accident  going  to  or 
affecting  the  entire  action  of  tlie  probate 
oonrt  and  in  wtiich  the  court  has  been  tbe 
victim  of  the  fraud  or  the  accident"  See, 
also,  Mock  V.  Pleasants,  supra;  Scott  ▼.  Pom. 
68  Ark.  492,  60  S.  W.  235;  Jones  et  al.  t. 
Graham,  36  Ark.  391. 

The  proof  failed  to  show  any  fraud,  acci- 
dent, or  mistake  that  would  sustain  specific 
charges  amounting  to  a  cause  of  action  as 
held  by  the  chancellor,  and  the  decree  is  af- 
firmed. 


BEE:BE  et  aL  t.  OIiE!NTINBL 
(Supreme  Court  of  Aikansas.    Jan.  SO,  1911.) 

1.  Fabtnebship  (S  6*)— Gbeatior  bt  Aobkb- 

UENT. 

Such  being  the  intention,  a  partnenhip  is 
formed  by  tbe  agreement  of  the  persons  ttiat 
they  shall  purchase  jointly  for  purpose  of  specu- 
lation numerous  tracts  of  land,  each  to  pay  an 
equal  amount  of  the  purchase  price,  and  to  have 
an  equal  share  of  the  final  profits  arising  from 
resale. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  IS  15,  16;   Dec  Dig.  S  5.*] 

2.  Pabtnebship  <|  96*)— Fraud  or  PAsrirEB 

OW   COPAKTNBat. 

Where  S.  and  O.  formed  a  partnership  to 
speculate  in  certain  lands,  S.  promising  at  tbe 
time  to  advance  to  O.  all  the  money  he  needed 
in  excess  of  the  $1,000  paid  by  O.  on  the  con- 
tract of  purchase,  and  S.  then  entered  into  a 
secret  agreement  with  B.  to  furnish  the  money 
to  complete  the  purchase  and  to  take  the  title 
to  the  lands,  and  divide  with  him  the  profits 
from  a  resale,  and  thereafter  S.  told  O.  that  B. 
had  agreed  to  advance  the  money  for  the  pur- 
chase and  charge  interest  thereon,  but  that  B. 
desired  to  take  title  to  the  land  in  iiis  own 
name  as  security,  whereby  O.  was  induced  to 
direct  the  deed  to  be  made  to  B.,  and  there- 
after O.,  when  he  offered  to  repay  his  share  of 
the  purchase  money,  was  told  by  S.  that  he 
had  no  Interest  in  the  transaction,  there  was  a 
fraud  on  O.  by  his  partner,  which  cannot  pre* 
vail  to  deprive  O.  of  his  right  to  half  of  the 
profits  as  between  him  and  S. 

[Ed.  Note.— For  other  cases,  see  Ftrtnership, 
Gent  Dig.  {  152;   Dec  Dig.  |  98.*] 

3.  Frauds,  Statute  ot  (f  76*)— PASXirxRSHip 

AOBEEMENT  AS  TO  LANDS. 

A  partnership  agreement  for  investment  in 
lands,  executed  except  as  to  division  of  profits, 
is  not  within  the  statute  of  frauds. 

[EH.  Note.— For  other  cases,  see  l^uds.  Stat- 
ute of,  Cent  Dig.  H  135-139;  Dec  Dig.  {  76.*] 

4.  Appkai,  and  Ebbob  (I  882*)— Party  Es- 

TITUED   to   COUPLAIR    OF   DXCREK. 

A  defendant  who,  admitting  by  his  answer 
that  the  profits  of  the  transaction  in  question 
were  to  be  divided  equally  between  him  and 
the  other  defendant,  admits  that  he  is  entitled 
to  only  half  of  the  profits,  cannot  complain,  half 
the  profits  beinc  awarded  to  him,  that  the  other 
half  is  awarded  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  3591-3610;  Dec  Dig.  | 
882.»] 

Appeal  from  Pike  Chancery  Court;  Jamea 
D.  Shaver,  Chancellor. 
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Salt  by  Charles  Olentlne  against  L.  V. 
Beebe  and  another.  From  the  decree,  de- 
fendants appeal;  plain  tiff  taking  a  crosB-ap- 
peal.    Aflarmed. 

About  the  Ist  of  January,  1905,  Charles 
Olentlne  and  Btaner  E.  Shock  conceiTed  the 
plan  of  buying  np  certain  timber  lands  In 
Pike  county.  Ark.,  from  varions  persons  and 
selling  them  for  a  profit  According  to  the 
testimony  of  Shock,  each  was  to  pay  half  of 
the  purchase  price  and  each  to  have  half  of 
the  final  profits.  In  furtherance  of  their  plan, 
they  entered  Into  the  following  written  agree- 
ment with  Jeff  and  Wallace  Hughes  on  Janu- 
ary 31,  1906:  "This  agreement  made  this  day 
by  -which  Jeff  Hughes  and  Wallace  Hughes, 
of  Rock  Creek,  Ark.,  are  to  deliver  to  Charles 
Olentlne  and  Elmer  E.  Shock,  their  admlniS' 
trators  or  assigns,  perfect  titles  to  the  fol- 
lowing tracts  of  land  south  of  Rock  Creek 
post  office.  Ark.:  W.  S.  Bullard,  520  acres; 
J.  P.  Farmer,  160  acres;  A.  S.  Herring,  200 
acres;  W.  D.  Fuller,  160  acres;  G.  O.  Dos- 
ter,  160  acres;  A.  Doster,  820  acres;  Geo. 
Fuller,  80  acres;  Geo.  Spears,  160  acres; 
Pat  Baker,  120  acres;  Frank  Baker,  160 
acres;  BUI  Baker,  120  acres;  John  Thornton, 
100  acres.  The  price  to  be  $6  per  acre.  The 
receipt  of  $2,000  is  hereby  acknowledged,  the 
balance  to  be  paid  May  1,  1905,  or  as  soon 
thereafter  as  perfect  title  can  be  made.  In 
case  if  for  some  unforeseen  and  onaToidable 
event  it  should  be  impossible  to  perfect  title 
to  a  particular  tract  in  the  above,  that  tract 
shall  be  deducted  from  the  total  amount  It 
Is  understood  and  is  made  a  part  of  this  con- 
tract that  the  timber  on  this  land  la  to  re- 
main in  Its  present  condition  unless  chang- 
ed by  Providence."  On  the  day  this  con- 
tract was  executed,  Olentlne  gave  a  check 
for  $1,000  payable  to  Wallace  G.  Hughes,  and 
It  was  paid.  On  the  7th  day  of  February, 
1906,  Elmer  E.  Shock  assigned  his  interest 
in  the  contract  with  the  Hughes  brothers  to 
L.  v.  Beebe  in  consideration  tliat  Beebe 
should  advance  the  money  to  purchase  the 
lands,  and  divide  equally  the  profits  of  a  re- 
sale with  him.  On  the  10th  day  of  April, 
1906,  Jeff  and  Wallace  made  a  contract  with 
one  Fnller  to  purchase  160  acres  of  land 
from  him,  and  the  deed  was  made  to  Charles 
Olentlne  and  E.  E.  Shock  Jointly.  The  re- 
mainder of  the  land  purchased  by  Jeff  and 
Wallace  Hughes  was  conveyed  to  L.  V.  Beebe 
and  comprised  about  1,039  acres.  Beebe  paid 
therefor  $7,214  by  check.  The  first  check  is 
dated  February  7, 1005,  for  $1,000  payable  to 
E.  E.  Shock.  The  second  check  is  dated  AprU 
18,  1006,  for  $480  payable  to  Wallace  Hugh- 
es. The  third  check  is  dated  June  2,  190S, 
for  $2,000  payable  to  Wallace  Hughes.  The 
fourth  check  is  dated  June  12, 1905,  for  $2,380 
payable  to  Wallace  Hughes.  The  fifth  check 
Is  dated  July  26,  1905,  for  $1,354  payable  to 
Wallace  Hughes.  In  1908  the  lands  were 
sold  to  the  Caddo  River  Lumber  Company 
for  a  profit   The  above  facts  are  undisputed. 


This  suit  was  instituted  in  the  chancery 
court  by  Charles  Olentlne  against  Elmer  B. 
Shock  and  L.  V.  Beebe,  in  which  he  claimed 
to  be  egnltable  owner  of  a  half  interest  in 
the  lands  conveyed  to  Beebe.  The  prayer  of 
his  complaint  was  that  his  interest  <ln  the 
lands  be  declared  and  fitted,  and  that  he 
Iiave  judgment  for  one-half  the  amount 
agreed  to  be  paid  by  the  Caddo  River  Lum- 
ber Company  for  the  lands  less  the  amount 
due  Beebe  for  advances  of  purchase  money 
made  by  him.  The  Caddo  River  Lumber 
Company  paid  the  balance  of  the  purchase 
money  due  by  it  into  the  registry  of  the 
court  Subsequently  Olentlne  filed  an  amend- 
ment to  his  complaint.  In  which  he  alleges 
that  he  is  entitled  to  one-half  of  the  profits 
arising  from  the  sale  of  the  lands,  and  that 
Beebe  and  Shock  are  endeavoring  to  defraud 
him  out  of  his  share  thereof.  He  prays 
Judgment  for  his  share  of  the  profits.  The 
defendants  Shock  and  Beebe  filed  a  Joint  an- 
swer, in  which  they  state  that  Olentlne  aban- 
doned his  contract,  and  that  Beebe  subse- 
quently purchased  the  lands  for  his  own  use 
and  benefit  with  an  agreement  on  his  part 
to  divide  equally  the  profits  of  the  sale 
thereof  with  Shock.  They  also  interposed 
the  plea  of  the  statute  of  frauds. 

Elmer  E  Shock  testified  that,  after  mak- 
ing the  transfer  of  his  Interest  to  Beebe,  he 
acted  for  Beebe.  He  said  that  he  had  nu- 
merous conversations  with  Olentlne  about  the 
purchase  money  for  the  lands.  We  quote  the 
following  from  his  testimony:  "Q.  What  were 
the  circumstances  of  your  having  the  titles 
made  to  Mr.  Beebe,  and  what  was  your 
agreement  with  him  at  the  time?  A.  I  sold 
Mr.  Beebe  my  interest  in  the  contract.  Mr. 
Olentlne  could  not  pay  his  part  of  the  mon- 
ey, and  the  rest  of  the  titles  were  taken  In 
Mr.  Beebe's  name;  he  paying  for  them.  Q. 
Under  what  sort  of  agreement?  A.  What  do 
you  mean?  Q.  What  was  the  agreement  with 
Beebe?  A.  Well,  Mr.  Beebe — Mr.  Olentlne 
could  not  get  up  his  money  and  Mr.  Beebe 
suggested  that  he  take  the  title — Mr.  Olen- 
tlne said  he  was  expecting  some  money  from 
the  East,  and  he  failed  to  get  It  on  account 
of  a  bank  up  there  falling,  he  said.  Mr. 
Beebe  said  he  would  take  up  the  titles  him- 
self, and,  when  Mr.  Olentlne  got  his  money, 
he  could  follow  and  take  up  the  lands — oth- 
er lands — as  It  commenced  with.  I  believe 
that  was  the  understanding  -with  Mr.  Beebe. 
That  was  the  purport  of  the  conversation 
between  Mr.  Beebe  and  myself." 

Charles  Olentlne  testified  that  he  first  sug- 
gested the  arrangement  to  purchase  these 
lands  to  Mr.  Shock;  that  be  told  Shock  that 
he  could  raise  $1,000,  but  It  would  be  later 
before  be  could  have  any  more  money;  that 
he  had  some  money  coming  to  blm  in  Ohio, 
but  would  not  get  It  for  a  few  months;  that 
Shock  told  him  not  to  worry  about  the  mon- 
ey, that  he  had  a  party  who  would  fumlch 
the  money;    that  at  Cerent  times  Shock 
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told  him  that  be  could  get  the  moner  from 
Tarious  parties,  but  that  about  the  last  of 
May  he  told  him  that  he  had  made  arrange- 
ments with  Ia  V.  Beebe  to  furnish  the  mon- 
ey; that,  instead  of  taking  a  mortgage  on 
the  lands,  Beebe  preferred  to  have  the  title 
to  the  land  made  to  him  to  secure  him,  and, 
when  it  was  satisfied,  he  would  reconvey  to 
us;  that  he  told  Shock  that  this  was  per- 
fectly satisfactory,  and,  relying  on  these 
statements  and  representations  of  Shock,  be 
Joined  with  him  in  directing  that  the  title  to 
the  remaining  lands  should  be  taken  la  the 
name  of  Beebe;  that  Shock  told  him  be 
should  pay  8  per  cent,  interest;  that  Shock 
did  not  inform  him  that  Beebe  was  advance 
Ing  bis  (Shock's)  part  of  the  purchase  money 
of  the  land  too;  that  he  got  his  money  from 
the  East  in  the  fall,  and  that  in  March, 
1906,  he  went  to  Shock  to  pay  his  part  of 
the  purchase  money,  and  stop  the  Interest; 
that  Shock  then  informed  him  that  he  b&A 
made  a  contract  with  Beebe  by  which  Beebe 
was  to  share  half  of  the  profits,  and  that  he 
could  not  take  the  money;  that  he  replied 
that  he  never  understood  it  that  way;  that 
be  could  hare  done  better  than  that  in  the 
East. 

Wallace  Hughes  testified  that  Charles  Olen- 
tine  paid  him  $1,000  on  the  timber  contract 
when  It  was  executed;  that  subsequently  be 
had  a  talk  with  Shock  with  reference  to  an 
agreement  between  him  and  Beebe  about  the 
latter  furnishing  the  balance  of  the  money 
on  the  timber  contract.  Shock  said  that 
Beebe  had  agreed  to  furnish  him  and  Olen- 
tlne  with  enough  money  to  finish  paying  for 
the  timber,  and  that  Beebe  wanted  the  deeds 
made  to  him  as  security;  that  he  never  had 
any  conversation  with  Beebe  about  furnish- 
ing the  money;  that  he  heard  Shock  tell 
Oleutlne  that  he  had  made  arrangements 
with  Beebe  to  furnish  them  money  to  pay 
for  the  timber,  and  that  Beebe  wanted  the 
deeds  made  to  him  to  secure  him  for  the 
money  loaned;  that,  when  the  contract  was 
first  entered  into,  he  heard  Olentlne  tell 
Shock  that  he  did  not  have  money  enough  to 
carry  It  out  at  that  time,  but  would  receive 
sufficient  money  to  do  so  later;  that  ^hock 
replied  that  he  had  plenty  of  money,  and 
would  furnish  what  was  necessary  until  Olen- 
tlne could  get  his  money  from  Ohio. 

Wallace  Hughes'  testimony  was  corrob- 
orated by  that  of  E.  G.  Hughes. 

L.  V.  Beebe  testified  that  be  purchased 
the  lands  for  himself,  and  that  at  the  time 
he  did  so  he  understood  that  Olentlne  had 
abandoned  and  given  up  his  contract,  and 
had  dropped  out  of  the  deal. 

The  chancellor  entered  a  decree  quieting 
the  title  of  the  Caddo  River  Lumber  Com- 
pany in  the  lands,  and  giving  to  the  plaintiff, 
Olentlne,  one  half  of  the  net  profits  arising 
f rqjn  the  sale  thereof,  and  the  other  half  to 
Beebe.  The  defendants  Shock  and  Beebe 
have  duly  prosecuted  an  appeal  to  this  court, 


and  the  plalntltF,  dentine,  has  taken  t  cross- 
appeal. 

J.  C.  Pinnix  and  T.  D.  Crawford,  for  ap- 
pellants. McRae  &  Tompkins  and  D.  L.  Mc- 
Rae,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  abovet. 
Did  the  original  agreement  between  Shock 
and  Olentlne  create  a  partnership  for  the 
purchase  and  sale  of  lands? 

In  the  case  of  Lacotts  v.  Pike,  91  Ark.  26. 
120  S.  W.  144, 134  Am.  St.  Rep.  4S,  the  court 
held:  "(1)  In  order  to  constitute  a  partner- 
ship, it  is  necessary  that  there  shall  be  some- 
thing more  than  a  Joint  ownership  of  prop- 
erty. (2)  While  an  agreement  to  share  in 
profits  is  not  a  test  of  partnership,  it  is  an 
essential  dement  in  one."  And  in  the  case 
of  Buford  T.  Lewis,  87  Ark.  412.  112  S.  W. 
963,  the  court  said:  "To  determine  wh^lier 
a  given  agreement  amounts  to  a  partnership 
between  the  parties  themselves  is  always  a 
question  of  intention." 

About  one  month  before  the  contract  of 
the  date  of  January  31,  1905,  between  J^ 
and  Wallace  Hughes  and  Olentlne  and  Shock 
was  entered  into,  Oloitine  had  proposed  to 
Shock  that  they  purchase  the  lands  desig- 
nated in  that  contract.  The  testimony  shows 
that  the  lands  were  valuable  chiefly  for  the 
timber  that  was  on  them,  and  that  they  were 
to  be  purchased  for  the  profits  to  be  derived 
from  a  sale  of  the  timber  and  of  the  lands 
themselves.  The  lands,  the  purdiase  and 
sale  of  which  was  contemplated,  comprised 
in  the  aggr^ate  some  2,000  acres,  and  they 
were  owned  by  various  persons.  Shock  him- 
self testifies  that  each  was  to  pay  one-half 
of  the  money  and  each  to  share  one-half  of 
the  final  profits.  Thus  we  see  they  entered 
Into  a  contract  to  purchase  Jointly  for  the 
purpose  of  speculation,  numerous  tracts  of 
land,  and  each  was  to  pay  an  equal  amount 
of  the  purchase  price,  and  to  share  equally 
in  the  final  profits  arising  from  future  sales, 
and,  in  furtherance  of  this  purpose,  they 
made  the  contract  with  Wallace  and  J^ 
Hughes  to  purchase  lands  for  them.  It  was 
evidently  their  Intention  to  form  a  partner- 
ship for  the  purchase  and  sale  of  timber 
lands  in  Pike  county,  and  we  sc  hold.  E^cb 
owed  to  the  other  the  utmost  good  faith  and 
openness  of  dealing  with  r^ard  to  the  car- 
rying out  of  their  Joint  venture.  Neither 
had  a  right  to  secure  any  secret  advantage 
over  the  other  out  of  the  transaction,  and 
such  acts  would  be  a  fraud  upon  his  asso- 
ciate, which  equity  will  defeat 

It  is  apparent  that  Shock  did  not  act  In 
good  faith  towards  Olentlne.  The  testimo- 
ny of  both  Olentlne  and  Hughes  shows  that 
at  the  very  inception  of  their  enterprise 
Shock  deceived  Olentlne.  Shock  promised 
him  that  he  would  furnish  him  all  the  mon- 
ey he  needed  in  excess  of  $1,000,  which  Olen- 
tlne at  the  time  paid,  yet  in  one  week  there- 
after he  entered  into  an  agreement  with 
Beebe  to  take  the  title  In  the   lands,  and 
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divide  with  blm  the  profits  arising  from  a 
resale  of  the  lands,  and  this  agreement  was 
kept  secret  from  Olentlne.    Later  on  In  May, 
In  fartherance  of  his  fraudulent  design,  he 
told  Olentlne  that  Beebe  had  agreed  to  ad- 
vance the  money  for  the  purchase  of  lands 
and  charge  8  per  cent.  Interest  thereon ;   but 
that  Beebe,  Instead  of  taking  a  mortgage  on 
'  the  lands  to  secure  himself,  desired  to  take 
the  title  to  them  In  his  own  name  as  secu- 
rity.   Olentlne  knowing  that  he  would  recelTe 
bis  money  from  Ohio  In  time  to  pay  out  his 
Interest  readily  agreed  to  this,  and  Joined 
wltb  Shock  In  directing  Hughes  to  liave  the 
deeds  to  the  lands  made  to  Beebe.     Shock 
had  told  Olentlne  that  he  represented  Beebe 
In  making  him  the  loan,  and,  when  Olentlne 
received  his  own  money  from  Ohio,  he  went 
to    Shock   to  pay  the  money  advanced  by 
Beebe  and  the  accrued  Interest     Shock  for 
the  first  time  told  him  tJiiat  he  had  no  In- 
terest.   It  Is  perfectly  apparent  that  Shock 
from  the  beginning  formed  the  design  to  de- 
fraud Olentlne.    Shock  told  blm  that  he  rep- 
resented Beebe,  and  that  the  latter  was  ad- 
vancing Olentlne  the  money  to  pay  for  hla 
interest  in  the  lands,  and  was  merely  tak- 
ing the  title  in  himself  as  security.    Equity 
will  not  i>ermit  Shock  to  hold  the  fruits  of 
his  frand.    The  case  as  between  Shock  and 
Olentlne  then  stands  as  if  Shock  had  ad- 
vanced the  money  and  taken  the  title  In  his 
own  name  for  the  benefit  of  both ;  and  Olen- 
tlne is  entitled  to  one-half  of  the  net  profits. 
The  amendment  to  his  complaint  asks  for  an 
eqnal  share  of.  the  profits,  and,  the  relation 
between  Olratine  and  Shock  being  that  of 
partners,  the  statute  of  frauds  does  not  en- 
ter Into  the  case.     McClintock  v.  Ttaweatt, 
71  Ark.  823,  73  S.  W.  1083.    See,  also,  Ches- 
ter V.  Dlckerson,  54  N.  Y.  1,  13  Am.  Rep.  550 ; 
Richards  v.  Orinnell,  63  Iowa,  44,  18  N.  W. 
668,  60  Am.  Rep.  727 ;   Hulett  v.  Fairbanks, 
40  Ohio  St  233 ;  Newell  v.  Cochran,  41  >Mlnn. 
374,  43  N.  W.  84;    Davenport  v.  Buchanan, 
6  8.  D.  376.  61  N.  W.  47;    Heard  v.  WUder, 
81  Iowa,  421,  46  N.  W.  1075. 

Beebe  admits  that  Shock  acted  as  his  agent 
in  the  purchase  and  sale  of  the  lands,  but 
'States  that  he  told  him  that  Olentlne  had 
abandoned  the  contract  and  he  says  that, 
acting  upon  this  representation,  he  purchas- 
ed the  lands 'for  hla  own  use  and  benefit;  but 
he  filed  a  joint  answer  with  Shock  In  which 
they  admitted  that  the  net  profits  were  to  be 
divided  equally  between  them.  Having  ad- 
mitted that  he  is  only  entitled  to  one  half 
«f  the  profits,  he  cannot  complain  that  the 
other  half  was  awarded  to  Olentlne.  It  will 
be  noted  tliat  the  decree  of  the  chancellor 
divided  the  net  profits  between  Beebe  and 
Olentlne. 

We  find  the  issues  against  the  appellee  on 
the  cross-appeal,  and  think  that  the  decree 
of  the  chancellor  dividing  the  net  profits  be- 
tween Beebe  and  Olentlne  was  right. 


WILUAMS  V.  HUMPHRDX  et  at 
(Supreme  Court  of  Arkansas.     Feb.  6,  1911.) 

1.  Mkciianio's  Libns  (I  61*)— Right  to  EJn- 
roKCB— Ownership  of  Land. 

One  auine  to  enforce  a  lien  for  a  building 
erected  by  him  under  agreement  for  a  division 
of  the  net  profits  on  a  sale  of  the  property  can- 
not complain  of  the  devolution  of  title  to  the 
lota,  where  he  failed  to  show  title  in  the  person 
with  whom  his  agreement  was  made. 

[EA.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  i  77 ;  Dec  Dig.  §  61.*] 

2.  Mkchanics'  liiENS  (I  61*)— Right  to  EiN- 

rOBCB— OwNEBSHIf   OF   LAHD. 

That  the  trustee  of  land  knew  of  a  contract 
by  the  cestui  que  trust's  brother,  under  which 
plaintiff  built  a  house  on  the  land  under  an 
agreement  for  division  of  the  net  profits  on  a 
sale  of  the  property,  did  not  preclude  the  trus- 
tee from  conveying  at  the  beneficiary's  request, 
to  plaintiff's  exclusion. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  |  61.*] 

Appeal  from  Pulaski  Chancery  Court ;  John 
E.  Martlneau,  Chancellor. 

Action  by  H.  'M.  Williams  against  C.  J. 
Humphrey  and  others.  Decree  dismissing 
the  complaint,  and  plaintiff  appeals.  Af- 
firmed. 

J.  H.  Harrod,  for  appellant.  Rose,  Hem- 
ingway, Cantrell  &  Loughborough,  for  ap- 
pellees. Carmlchael,  Brooks  &  Powers,  ami- 
ci  curlse. 


McCULLOOH,  C.  J.  H.  A.  Bowman  own- 
ed two  lots  in  the  dty  of  Argenta,  and  on 
December,  4,  1906,  conveyed  them  by  proper 
deed  to  C.  J.  Humphrey,  "as  trustee,"  with- 
out naming  the  cestui  que  trust.  lona  Foley 
furnished  the  money  with  which  to  make  the 
purchase,  and  a  few  days  subsequent  to  the 
date  of  the  deed  Humphrey  executed  to  her 
a  declaration  of  trust  In  her  favor,  showing 
that  he  had  purchased  the  lots  for  her.  Sub- 
sequently J.  F.  Foley,  brother  of  lona,  en- 
tered into  a  written  contract  with  plaintiff, 
H.  M.  Williams,  whereby  they  agreed  that 
plaintiff  should  build  a  house  on  one  of  the 
lots,  and  that  thereafter  that  lot  should  be 
sold  for  not  less  than  $2,000,  and  that  the 
proceeds  of  sale,  after  paying  J.  F.  Foley 
1750  for  the  lot  and  paying  the  plaintiff  the 
cost  of  building  the  house,  should  be  equally 
divided  between  them.  After  the  comple- 
tion of  the  contract  Humphrey,  at  the  re- 
quest of  both  of  the  Foleys,  J.  F.  and  lona. 
sold  both  lots  to  J.  H.  McCarthy,  and  paid 
the  proceeds  to  lona  Foley,  after  deducting 
certain  expenses,  including  an  agreed  fee  of 
$50  to  Humphrey  as  trustee,  and  the  amount 
of  a  mortgage  debt  due  to  a  building  and 
loan  association. 

Williams  instituted  this  suit  against  Hum- 
phrey, the  two  Foleys,  and  McCarthy,  seek- 
ing to  enforce  a  lien  on  the  lot  described  in 
his  contract  with  3.  F.  Foley,  and  on  which 
he  built  the  house.    He  also  seeks  a  personal 


^or«tber  cases  see  same  topic  mad  section  NUMBBR  la  Dec.  Dig.  *  Am.  Dig.  Key  No.  Sorles  *  Rop'r  Indezea 
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decree  against  Humphrey  for  tbe  amount  he 
would  have  realized  if  his  contract  with  J. 
F.  Foley  had  been  carried  out  in  the  manner 
specified  therein,  by  sale  of  the  property  and 
dlylBlon  of  the  proceeds.  The  chancellor 
rendered  a  decree  rtiamfaaing  plalntifT's  com- 
plaint, and  he  appeals  to  this  court  It  is 
conceded  that  McCarthy  purchased  the  prop- 
erty without  any  notice  of  the  ndaintitTs 
claim. 

Counsel  for  plalntifF  contend  that  the  deed 
to  Humphrey  ia  void,  because  it  fails  to  men- 
tion the  cestui  que  trust,  and  that  a  trust 
cannot  be  ingrafted  on  it  by  parol.  There 
is  no  attempt  here  to  ingraft  an  express 
trust  upon  the  deed  by  parol  testimony,  as 
Humphrey's  declaration  of  trust  in  favor  of 
lona  Foley  is  in  writing.  But,  if  it  be  con- 
ceded that  the  words  "as  trustee"  are  merely 
descriptive  of  the  person,  that  does  not  aid 
the  plaintllTB  case,  as  McCarthy  holds  under 
a  valid  deed  from  Humphrey.  If  there  was 
in  fact  a  valid  trust,  then  its  terms  have  been 
satisfied,  because  tbe  conveyance  of  Hum- 
phrey to  McCarthy  was  executed  upon  ex- 
press instructions  from  lona  Foley,  the 
cestui  que  trust  Wherever  the  title  may 
now  rest,  the  plaintiff  is  not  in  a  position 
to  complain,  for  he  has  failed  to  establish 
title  in  J.  F.  Foley,  the  only  person  against 
whom  he  is  entitled  to  a  lien. 

On  the  other  branch  of  the  case,  the  evi- 
dence adduced  by  plaintiff  tends  to  show  that 
Humphrey  knew  of  the  contract  between  the 
plaintiff  and  J.  F.  Foley;  but  mere  knowl- 
edge on  his  part  of  tbe  contract  did  not  make 
him  a  party  to  it,  or  bind  him  to  its  terms. 
Tbe  evidence  is  not  sufficient,  as  contended 
by  plaintlfTs  counsel,  to  show  that  Hum- 
phrey deceived  the  plaintiff,  or  that  he  enter- 
ed into  a  conspiracy  with  Foley,  and  paid 
over  the  proceeds  of  the  sale  of  the  lot  for 
the  purpose  of  defrauding  tbe  plaintiff. 
Plaintiff  has  not  shown  himself  entitled  ei- 
ther to  a  lien  on  the  lots  or  to  a  decree  against 
Humphrey. 

lona  Foley  is  out  of  the  Jurisdiction  of 
tbe  court,  and  no  personal  decree  could  have 
been  rendered  against  her.  J.  F.  Foley,  it 
seems,  is  insolvent,  and  plaintiff  is  not  in- 
sisting on  a  decree  against  him. 

So  the  decree  of  the  chancery  court  is  af- 
firmed. 


mitchetjL  v.  fish. 

(Supreme  Oourt  of  Arkansas.    Jan.  23,  1911.) 

1.  Appeal  and  Bbeob  (J  1010*)  —  Bkvibw — 
FiNniNGS— Pabtnerbhip. 

Where  the  finding  of  a  chancellor  that 
there  was  a  partnership  was  not  contrary  to 
the  weight  of  the  evidence,  the  finding  will  be 
sustained  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  3979-3982;  Dec.  Dig.  i 
1010.*] 


2.  Paktitershif    (I   26*) — ^Iixxoautt— licifo- 

BAXITT— ExBCUTBn   CONTBACT. 

In  an  action  by  a  woman  who  had  left  her 
husband  and  ^one  with  defendant  and  lived  with 
him  as  his  wife,  while  she  waa  trying  to  get  a 
divorce,  and  they  accomalated  property  together 
and  add  it,  and  the  evidence  showed  that  they 
agreed  on  a  certain  division,  the  fact  tliat  it  was 
tainted  with  immorality  did  not  make  it  ille- 
gal, as  it  is  not  a  question  of  public  policy,  bnt 
whether  one  partner,  having  received  profits  of 
partnership  property,  Is  liable  to  another  for  an 
agreed  division  thereof. 

[Ed.  Note.— For  other  cases,  see  Partnershlnu 
Cent  Mg.  i  12;  Dec  Dig.  §  26.*] 

3.  CONTBACTS   (I   138*)— IlXBOAUTT— E^XECCT- 
KD  CONTBACT. 

Though  a  contract  may  be  illegal,  where  it 
has  been  fully  executed,  the  parties  to  it  may 
have  an  accounting  as  to  the  profits  and  losses 
which  have  resulted  from  it 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {|  681-700;   Dec  Dig.  {  138.*] 

Appeal  from  Lawrence  Chancery  Court; 
Geo.  T.  Humphreys,  Chancellor. 

Bill  for  accounting  by  C.  J.  UitcheU 
against  A.  Fish.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and 
remanded. 

C.  J.  Mitchell  instituted  this  acUon  In  the 
chancery  court  against  Al  Fish  to  recover 
the  profits  due  her  from  an  alleged  partner- 
ship between  them.  The  facts  are  substan- 
tially as  follows:    The  plaintiff  states:    That 
in  1899  she  was  living  with  her  husband  in 
Leadville,  Colo.    That  they  did  not  get  along 
well  together,  and  on  August  5,  1899,  she 
left  her  husband  without  securing  a  divorce 
from  him,  and  went  to  Wardner,  Idaho,  in 
company  with  the  defendant,  Al  Flsb.    That 
neither  of  them  bad  any  money  or  property 
at  the  time  they  left  together,  and  tliat  they 
made  an  agreement  whereby  she  was  to  live 
with  defendant  as  his  wife  until  she  could 
secure  a  divorce  from  her  husband,  and  that 
in  the  meantime  they  would  manage  their  af- 
fairs fts  a  partnership,  each  to  contribute  his 
labor  and  property  in  the  Joint  enterprise  and 
to  share  equally  the  profits  and  losses.    That 
they  carried  out  the  terms  of  this   agree- 
ment, cmd  in  1902  homesteaded  a  tract  of 
land  in  the  state  of  Washington.     That  up 
to  this  time  they  had  accumulated  practical- 
ly nothing.    That  from  tbe  time  they  moved 
on  the  homestead  until  they  sold  it  in  Sep- 
tember, 1908,  she  stayed  on  it  and  helped  to 
improve  it    That  she  helped  to  clear  it,  to 
put  in  crops,  end  to  build  and  erect  im- 
provements on  it    That  she  also  kept  board- 
ers, took  in  washing,  and  did  everything  to 
help  get  along.    That  during  this  time  the 
defendant  worked  a  part  of  the  time  in  the 
mines  and  spent  the  remainder  on  the  home- 
stead,   both   working   and   expending  what 
they  had  separately  earned  in  improving  tbe 
place.    That  the  homestead  was  proved  up  In 
the  defendant's  name  as  the  head  of  tbe 
family.    That  they  sold  the  land  in  Septem- 
ber, 1908,  and  she  signed  the  deed  as  the  wife 
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of  tbe  defendant  That  tbe  net  emonnt  re- 
ceived for  it  and  tbe  personal  property  they 
had  accumulated  on  the  place,  after  deduct- 
ing the  commission  of  the  agent  who  sold 
It.  was  $6,100.  That  each  of  them  took  $500 
out  of  the  proceeds  of  sale.  That  it  was 
further  agreed  that  she  was  entitled  to  and 
could  draw  up  to  $2,500  of  the  remainder. 
She,  however,  left  the  money  in  his  hands, 
and  told  him  to  do  the  best  he  could  with  it 
In  investing  It.  It  was  understood  between 
them  that  he  should  come  South  and  invest 
the  money  for  them  Jointly  in  other  lands. 
The  plaintlfT  remained  in  tbe  West  for  tbe 
puriMse  of  securing  a  divorce  from  her  hus- 
band, and  when  that  was  accomplished  it 
was  understood  that  she  and  defendant 
were  to  marry.  The  defendant  came  South, 
and  purchased  the  land  described  in  the  com- 
plaint with  a  part  of  the  proceeds  arising 
from  the  sale  of  tbe  homestead  in  Washing- 
ton. 

The  defendant  for  himself  admitted  that 
plaintiff  left  her  husband  and  lived  with  him 
as  bis  concubine  during  tbe  time  testified  to 
by  her.  He  also  admits  the  sale  of  tbe 
homestead  in  Washington  for  tbe  price  nam- 
ed by  her,  and  that  be  gave  her  $500  out  of 
tbe  proceeds  of  tbe  sale  thereof.  He  denied, 
however,  that  there  was  any  agreement  of 
partnership  between  plaintiff  and  himself. 
Says  that  be  gave  her  the  $500  out  of  the 
proceeds  of  tbe  sale  of  the  homestead  be- 
cause she  was  poor  and  needed  it,  and  be 
was  going  to  leave  her.  Defendant  admits 
that  be  came  South  and  invested  $1,600  of 
tbe  money  from  tbe  sale  of  tbe  homestead  In 
Washington  in  tbe  lands  described  in  tbe 
complaint,  taking  tbe  title  thereto  in  his  own 
name.  He  says  that  be  has  spent  most  of 
the  remainder  of  it.  He  kept  up  a  corre- 
spondence with  plaintiff  until  he  came  to  Ar- 
kansas end  married.  He  claims  that  the  im- 
provements on  tbe  Washington  homestead 
were  worth  only  about  $250,  and  denies  that 
plaintiff  performed  much  service  In  helping 
to  Improve  It  Plaintiff,  however.  In  rebut- 
tal. Introduced  several  of  their  old  neighbors 
in  the  state  of  Washington,  who  testified 
that  tbe  improvements  on  the  homestead 
were  worth  $1,500  or  $2,000;  that  plaintiff 
was  a  bard-working  industrious  woman,  and 
performed  the  greater  amount  of  the  labor 
in  improving  tbe  homestead;  and  that  she 
remained  on  it  constantly,  working,  looking 
after  it  and  taking  care  of  It  while  defend- 
ant was  away.  After  tbe  defendant  left 
Washington,  plaintiff  secured  a  divorce  from 
her  husband,  and  on  her  way  to  this  state  to 
see  defendant  and  look  after  her  interest  met 
a  man,  whom  she  subsequently  married. 

The  decree  of  the  court  in  part  recites: 
"And,  plaintiff  requesting  that  the  court 
make  Its  findings  of  fact  as  to  whether  or 
not  there  was  a  contract  of  partnership  be- 
tween tbe  parties  and  a  community  of  inter- 
est between  tbem  In  the  proceeds  of  tbe  sale 
of  tbe  property  in  the  bands  of  tbe  defend- 


ant, the  court  finds  that  there  was  a  part- 
nership between  the  parties  and  a  commun- 
ity of  Interest  between  tbem  in  tbe  funds 
arising  from  tbe  sale  of  tbe  property,  but 
further  finds  that  said  contract  of  partner- 
ship was  so  tainted  with  immorality  that 
the  court  will  not  enforce  said  contract  of 
partnership  or  sustain  plaintiff's  action  for  a 
division  of  tbe  proceeds  of  said  sale  of  said 
property  In  tbe  bands  of  the  defendant  It 
is  therefore  considered,  ordered,  and  decreed 
that  plaintiff's  action  herein  be  and  hereby 
Is  dismissed  for  want  of  equity ;  that  defend- 
ant have  judgment  against  her  for  his  costs 
herein."  The  plaintiff  has  duly  prosecuted 
an  appeal  to  this  court 

A.  S.  Irby,  J.  H.  Townsend,  and  L.  B. 
Polndexter,  for  appellant  J.  F.  Gautney, 
for  appellee. 

HAB.T,  3.  (after  stating  the  facts  as 
above).  In  tbe  case  at  bar,  the  court  found 
that  a  partnership  had  existed  between  the 
plaintiff  and  defendant  and  that  there  was 
a  community  of  Interest  between  them  in 
tbe  funds  arising  from  tbe  sale  of  tbe  prop- 
erty, but  refused  to  give  plaintiff  tbe  relief 
prayed  for  because  tbe  contract  of  partner- 
ship was  tainted  with  Immorality. 

Tbe  finding  of  the  chancellor  that  there 
was  a  partnership  was  not  contrary  to  the 
weight  of  tbe  evidence,  and,  according  to 
the  settled  rule  In  this  state,  his  finding  in 
that  regard  will  be  sustained.  We  are  of 
tbe  opinion,  however,  that  he  was  wrong  in 
dismissing  plaintiff's  complaint  for  want  of 
equity.  Her  suit  was  not  brought  to  enforce 
tbe  contract  of  partnership  or  any  of  Its 
stipulations.  Tbe  partnership  was  ended 
when  the  property  was  sold.  All  of  tbe  part- 
nership property  consisted  of  the  homestead 
In  tbe  state  of  Washington  and  tbe  personal 
property  situated  on  it  According  to  the 
testimony  of  tbe  plaintiff,  the  partnership 
enterprise  In  which  she  and  the  defendant 
had  been  engaged  had  been  fully  completed, 
and  they  bad  voluntarily  agreed  upon  a  di- 
vision of  tbe  profits.  That  pursuant  to  this 
agreement  of  division  she  had  $2,500  as  her 
share  of  tbe  profits,  which  she  permitted  de- 
fendant to  keep  for  her  for  reinvestment. 
It  is  true  that  defendant  denies  this ;  but  we 
think  that  when  the  conduct  of  tbe  parties 
and  tbe  circumstances  in  connection  there- ' 
with  are  duly  considered,  the  testimony  of 
tue  plaintiff  is  entitled  to  more  credence 
than  that  of  tbe  defendant  In  this  view  of 
tbe  case,  tbe  question  of  whether  the  contract 
of  partnership  at  the  time  it  was  formed  was 
void  as  against  public  policy  -ta  not  the  con- 
trolling question  In  tbe  case,  but  the  ques- 
tion Is  whether  or  not  one  partner,  having 
received  the  profits  of  the  partnership  and 
having  voluntarily  agreed  with  bis  copartner 
to  a  division  thereof,  is  liable  to  such  other 
for  his  share  of  tbe  profits. 

"Although  a  contract  may  be  Illegal,  it 
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does  not  follow  that  it  Is  Illegal  or  Immoral 
for  tfae  parties  to  it,  after  its  completton,  to 
fairly  settle  and  adjust  the  proBts  and  loss- 
es which  hare  resulted  from  it  The  vice 
of  the  contract  does  not  enter  Into  snch  set- 
tlement." De  Leon  v.  Trevino  &  Bro.,  49 
Tex..  88,  30  Am.  Rep.  101. 

The  court  said,  in  the  case  of  Brooks  ▼. 
Martin,  on  a  bill  in  equity,  by  one  partner 
against  the  other,  to  set  aside  a  contract  of 
sale  of  his  Interest  In  the  partnership  ven- 
ture, the  Supreme  Court  of  the  United  States 
held  that  "after  a  partnership  contract  con- 
fessedly against  public  policy  has  been  car- 
ried out,  and  money  contributed  by  one  of 
the  parties  has  passed  Into  other  forms,  the 
results  of  the  contemplated  operation  com- 
pleted, a  partner  in  whose  hands  the  profits 
are  cannot  refuse  to  account  for  and  divide 
them  on  the  ground  of  the  illegal  character 
of  the  original  contract"  2  Wall.  70,  17  L. 
Ed.  732.  Now,  surely,  if  the  court  will  lend 
its  aid  to  compel  an  accounting,  and  enforce 
the  payment  of  the  amount  found  to  be  due 
by  one  partner  to  the  other,  it  cannot  be  that 
it  should  interpose  to  relieve  one  of  the  par- 
ties from  his  voluntary  accounting  on  the 
ground  of  Illegality  of  the  original  partner- 
ship enterprise,  which,  after  completion,  bad 
been  thus  voluntarily  settled  and  adjusted. 

In  the  case  of  Planters'  Bank  v.  Union 
Bank,  16  WaU.  483,  21  L.  Ed.  473,  the  court 
again  says:  "Nor  should  the  court  have 
charged  that  in  the  circumstances  of  this 
case,  no  action  would  He  for  the  proceeds  of 
the  sales  of  confederate  bonds  which  bad 
been  sent  by  the  plaintiffs  to  the  defendants 
for  sale,  and  which  had  been  sold  by  them, 
though  the  proceeds  had  been  carried  to  the 
credit  of  the  plaintiffs  and  made  a  part  of 
the  account.  It  may  be  that  no  action 
would  lie  against  a  purcliaser  of  the  bonds, 
or  against  the  defendants,  on  any  engage- 
ment made  by  them  to  sell.  Such  a  contract 
would  have  l)een  illegal.  But  when  the  il- 
legal transaction  had  been  consummated; 
when  no  court  has  been  called  upon  to  give 
aid  to  it;  when  the  proceeds  of  sale  have 
been  actually  received,  and  received  in  that 
which  the  law  recognized  as  having  bad 
value;  and  when  they  have  l>een  carried  to 
the  credit  of  the  plaintiffs — ^the  case  is  diff- 
erent The  court  is  then  not  asked  to  en- 
force an  illegal  contract.  The  plaintitFs  do 
not  require  the  aid  of  any  illegal  transac- 
tion to  establish  their  case."  See,  also, 
Pfenffer  v.  Maltby,  54  Tex.  461,  38  Am.  Rep. 
631;  Wegner  Bros.  v.  Blering  &  Co.,  65 
Tex.  511 ;  McBlalr  v.  Gibbes,  17  How.  232,  15 
L.  Ed.  132. 

In  discussing  the  principles  of  law  ap- 
plicable to  a  state  of  facts  siiailar  to  those 
presented  in  the  record,  the  court  tn  the  case 
of  Morgan  v.  Morgan,  1  Tex.  Civ.  App.  at 
page  319,  121  S.  W.  at  page  15C,  said:  "Ap- 
plying these  principles  to  the  case  at  bar,  If 


It  be  conceded  that  the  relations  of  John  E. 
Morgan  and  appellant  were  illegal,  and  that 
their  contract  to  live  together  and  divide 
the  property  they  might  accumulate  would 
not  sustain  an  action  in  behalf  of  either  of 
them  If  brought  thereon,  stLiI  we  beliere  it 
cannot  be  said  that  after  the  contract  has 
t>een  voluntarily  executed  by  tmth,  and  tbe 
property  has  been  acquired,  the  courts  will 
refuse  to  recognize  their  respective  interests 
therein." 

In  tills  view  of  the  case.  It  is  not  neces- 
sary to  decide  whether  the  relation  of  con- 
cubinage between  the  parties  to  this  suit  was 
incidental  and  was  not  tbe  motive  and  canse 
of  them  living  together  as  husliand  and  wife, 
and  forming  the  partnership;  for  we  hold 
that,  although  tbe  partnership  may  hare 
been  illegally  formed  on  account  of  the  con- 
sideration for  it  being  tbe  living  together 
of  tbe  parties  illegally  as  husband  and  wife, 
yet  when  the  contract  has  been  executed 
without  the  aid  of  the  courts  by  the  volun- 
tary acts  of  the  parties,  and  a  division  of 
tbe  profits  has  been  agreed  upon,  such  diri- 
slon  of  profits  forms  a  new  contract,  whidi 
Is  collateral  to  and  not  contaminated  by  tbe 
original  contract,  and  that  the  partner  en- 
titled to  a  share  of  snch  profits  may  enforce 
bis  right  thereto  in  tbe  courts. 

It  follows  that  the  court  erred  In  dismiss- 
ing the  complaint,  and  the  decree  will  be  re- 
versed, and  the  cause  will  be  remanded,  with 
directions  to  the  chancellor  to  enter  a  de- 
cree not  Inconsistent  with  this  opinion. 


D.  S.  CAGE  &  OO.  V.  BLACK  et  aL 
(Supreme  Court  of  Arkansas.    Feb.  13,  1911.) 

1.  CoNTBACTS  ({  24*)  — Offeb  and   Aocxft- 

ANCK. 

While  a  binding  contract  may  be  entered  in- 
to by  letters  and  telegrams,  it  does  not  exist  un- 
til I>oth  parties  have  agreed  to  the  same  prop- 
osition. 

[E<d.  Note.— For  otiier  cases,   see  Contracts, 
Cent  Dig.  H  10O-108;  Dec.  Dig.  f  24.*] 

2.  Sales  (8  22*)  — Oftkb  awd  Aoceptakce  — 
Qualifications. 

Any  qualification  of,  or  departure  from,  th« 
terms  of  an  offer  to  sell,  invalidates  the  offer, 
unless  agreed  to  by  the  person  making  it 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  39-43 ;  Dec  Dig.  i  22.*] 

3.  Sales  (|  22*)  —  Contract  —  Elkicents  — 
Price. 

A  contract  of  sale  is  not  complete  until  tlie 
price  has  been  agreed  on. 

[Ekl.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  ii  39-43;  Dec.  Dig.  |  22.*] 

4.  Sales  (i  53*)  —  Orraa  —  Coksteuotion — 
Question  fob  Jxtbt. 

Where  an  aUeged  custom  of  seUing  rice  b; 
the  barrel  was  not  shown  to  have  existed  for 
sudi  a  length  of  time  as  to  have  been  genetallr 
known,  an  offer  by  wire  to  sell  rice,  vis.,  "Have 
200  sacks  left,  second  year,  highly  graded,  |S.T5 
f.   o.   b.  here.     Wire  quiclc,   Very  scarce"— did 
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not  constitute  an  offer  to  sell  at  $5.75  "per  bar- 
rel" as  a  matter  of  law. 

[Ed.  Note. — For  other  casea,  see  Sales,  Dec. 
Dig.  S  53.*] 

5.  Sales  (f  22*)  —  Ofi^b  and  Acceptance  — 

Pbic*. 

Defendant  offered  200  sacks  of  rice  at  |5.76 
f.  o.  b.,  point  of  shipment,  to  which  plaintiffs 
replied:  "Ship  170  sacks  rice.  Instructions  in 
letter"— in  which  they  directed  shipment  of  that 
quantity,  and  added:  "You  understand  this  is 
all  Honduras  rice,  second  year,  highly  n^ded, 
at  $5.75  per  sack."  BM,  that  plaintiffs'  ac- 
ceptance by  wire  did  not  constitute  an  accept- 
ance at  $5.75  "per  sack." 

lESi.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  22.*] 

8.  Sales  (|  22*)  — Oiteb  and  Acceptaiicb  — 

Time  of  Contract. 

Defendant  offered  plaintiffs  200  sacks  rice 
"$5.75  f.  o.  b."  Plaintiffs  answered  directing 
shipment  of  170  sacks,  and  in  a  letter  the  same 
day  stated  their  understanding  to  be  that  it  was 
to  be  highly  graded  and  the  price  "$5.75  per 
sack."  Defendants  on  the  same  day  replied  to 
plaintiffs'  wire  confirming  a  sale  at  $5.75  i>er 
barrel,  and  two  days  later  acknowledged  ship- 
ping instructions,  to  which  plaintiffs  replied 
that  they  presumed  defendant's  quotation  at 
$5.75  per  ifiarrel  was  a  mistake  for  "sacks." 
Plaintiffs  claimed  they  received  no  reply  to  this 
letter,  whereupon  the  rice  was  shipped  and  bill- 
ed with  bill  of  lading  attached  at  $6.75  per  bar- 
rel. Plaintiffs  attempted  to  have  this  changed 
fay  wire,  but,  being  unable  to  do  so,  paid  the 
draft,  took  the  rice,  and  sued  defendant  for  the 
difference.  Held,  that  there  was  no  meeting  of 
minds  as  to  the  price  until  plaintiffs  accepted  a 
deliTery  of  the  rice  from  the  carrier  and  paid 
the  draft,  which  operated  as  a  contract  at  $5.75 
a  barrel,  and  that  they  were  therefore  not  en- 
titled to  recover. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  22.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  Eugene  Lankford,  Judge. 

Action  by  J.  T.  Black  and  others  agalnut 
D.  S.  Cage  &  Co.  to  recover  an  excess  on 
the  price  of  rice  sold  and  delivered.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed  and  dismissed. 

O.  Otis  Bogle  and  Manning  &  Emerson,  for 
appellant    C  F.  Greenlee,  for  appellees. 

FRAUENXHAL,  J.  Tbis  was  an  action 
Instituted  by  J.  T.  Black  and  others  as  part- 
ners, tbe  plaintiffs  below,  to  recover  an 
amonnt  wbicb  tbey  bad  paid  to  defendants, 
under  protest,  In  excess  of  tbe  sum  that  was 
due  for  the  purchase  money  of  a  shipment  of 
rice  which  It  was  alleged  they  had  purchased 
from  tbem.  Tbe  plaintiffs  resided  at  Brink- 
ley,  Ark.,  and  the  defendants  were  dealers  in 
rice,  residing  at  Houston,  Tex.  The  plain- 
tiffs, learning  that  defendants  were  engaged 
In  tbe  business  of  selling  rice,  sent  to  them  a 
telegram  on  March  5,  1909,  in  which  tbey 
asked  them  to  "name  price  on  car  load  Hon- 
duras rice."  On  tbe  same  day  the  defend- 
ants replied  by  wire  from  Houston,  as  fol- 
lows: "Have  200  sacks  left,  second  year, 
highly  graded,  $5.75,  f.  o.  b.  here.  Wire 
quick.  Very  scarce."    On  March  6,  1909,  the 


plaintiffs,  learning  tbat  a  sack  of  rice  con- 
tained 4  bushels,  and  that  It  required  170 
sacks  containing  4  bushels  each  for  their 
purposes,  sent  the  following  telegram  to  de- 
fendants: "Ship  one  hundred  and  seventy 
sacks  rice.  Instructions  in  letter."  On  tbe 
same  day  plaintiffs  wrote  a  letter  to  defend- 
ants. In  which  tbey  stated  that  tbey  bad  re- 
ceived defendants'  telegram  and  bad  answer- 
ed by  wire  for  them  to  ship  170  sacks  and  to 
wait  for  letter.  In  this  letter  tbey  also  stat- 
ed tbat  tbey  preferred  tbat  shipment  be 
made  about  the  15th  of  March ;  and  also  stat- 
ed: "Tou  understand  this  Is  all  Honduras 
rice,  second  year,  highly  graded,  at  $5.75 
per  sack.  Make  sight  draft  on  us,  bill  of  lad- 
ing attached,  through  Monroe  County  Bank, 
Brinkley,   Arkansas." 

On  the  same  day,  March  6th,  tbe  defend- 
ants wrote  to  plaintiffs  as  follows:  "In  ac- 
cordance with  telegrams  exchanged  between 
us,  we  confirm  sale  to  you  170  sacks  Hon- 
duras seed  rice,  highly  graded  at  $5.75  per 
barrel."  And  on  March  8th  defendants  wrote 
to  plaintiffs  as  follows:  "Respecting  your 
appreciated  favor  of  the  6tb  we  note  your  in- 
structions to  ship  you  170  sacks  Honduras 
rice  to  Forrest  City  about  March  15th.  The 
same  will  have  our  best  attention."  On  re- 
.celpt  of  tbe  above  letter  from  defendants 
stating  that  they  confirmed  sale  to  plaintiffs 
of  170  sacks  of  rice  at  $5.75  per  barrel,  the 
plaintiffs  at  once  wrote  to  defendants,  stat- 
ing, In  substance,  tbat  they  were  not  familiar 
with  the  rice  business  and  did  not  know 
what  a  barrel  meant  and  presumed  tbat  bar- 
rels and  sacks  meant  tbe  same.  To  this  let- 
ter tbe  plaintiffs  testified  tbey  received  no 
reply.  On  March  17,  1909,  tbe  defendants 
delivered  the  rice  to  a  common  carrier  at 
Houston  consigned  to  Forrest  City,  and  the 
bill  of  lading  therefor  was  attached  to  a 
draft  on  plaintiffs  for  $1,214.44  and  sent  to 
tbe  bank  at  Brinkley,  Ark.,  with  Instruc- 
tions to  turn  same  over  to  plaintiff  on  pay- 
ment of  draft.  Accompanying  the  draft  tbe 
defendants  sent  an  Invoice  or  bill  as  fol- 
lows: "170  sacks  Honduras  seed  rice  31,500 
lbs.  equal  195  Bbls.  at  $1,121.25.  Freight  pre- 
paid at  29%  c.  per  100  lbs."  On  March  19th 
plaintiffs  wrote  to  defendants  as  follows: 
"Your  bill  for  170  sacks  of  Honduras  rice 
received  to-day,  and  was  much  surprised  to 
find  it  carried  out  195  barrels,  at  $5.75  per 
barrel.  Your  telegram  stated  yon  bad  200 
saclcs  of  rice  left,  highly  graded,  at  $5.75 
f.  0.  b.  here.  'Wire  quick,  Very  scarce.'  We 
were  all  present  when  the  telegram  came, 
and  not  knowing  anything  about  barrels  of 
rice,  figured  the  cost  of  this  rice  per  sack  at 
$5.75  and  wired  you  for  170  sacks.  In  your 
confirmation  to  tbla,  you  speak  of  170  sacks 
at  $5.75  per  barreL  In  my  reply  to  tbis  I 
stated  to  you  that  I  was  not  familiar  with 
rice  terms,  but  presumed   that  sacks  and 
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barrels  meant  the  same.  Consequently  was 
expecting  sacks  and  not  barrels.  Now  If 
you  can  make  any  explanation  wby  we  are 
required  to  pay  for  195  barrels  at  ?5.75  in- 
stead of  170  sacks,  at  $5.75  per  sack,  as  per 
your  telegram,  I  would  be  glad  to  hear  from 
you  at  once.  Your  draft  with  B-L  attached 
Is  now  at  our  bank  and  the  money  is  there 
ready  to  pay  same  as  soon  as  we  know  the 
facts  In  the  matter.  However  we  felt  that 
we  ordered  and  bought  170  sacks  at  $5.75  per 
sack,  the  price  of  which  Is  $977.50,  while  you 
have  made  the  total  price  to  be  $1,121.26, 
maldng  a  difference  of  $143.75,  which  we 
think  is  error."  On  March  22,  1909,  the  de- 
fendants sent  tblegram  to  plaintiffs  as  fol- 
lows: "Bice  sold  by  barrel,  162  pounds  each ; 
sacks  do  not  run  uniform ;  rate  Forrest  City 
29%."  And  on  the  same  day  wrote  to  them 
that  their  quotations  were  based  at  all  times 
on  a  certain  price  per  barrel.  Some  further 
correspondence  passed  between  the  parties 
In  which  the  plaintiffs  claimed  that  they  had 
bought  the  rice  at  $5.75  per  sack,  end  the 
defendants  insisted  that  they  had  sold  same 
at  $5.75  per  barrel  of  162  pounds.  On 
April  9,  1909,  the  plaintiffs  went  to  the  bank 
at  Brlnkley  and  paid  off  the  draft  In  full 
and  took  up  the  bill  of  lading  end  received 
the  possession  of  the  rice  thereunder.  On 
the  same  day  they  instituted  this  suit  against 
the  defendants  for  $164 ;  same  being  for  the 
difference  between  the  price  of  the  rice  at 
which  they  claimed  to  have  bought  and  the 
amount  they  were  required  to  pay  on  the 
draft  in  order  to  get  possession  of  the  rice, 
and  also  for  an  alleged  overcharge  on  freight 

The  defendants  introduced  testimony  tend- 
ing to  prove  that,  according  to  the  custom 
of  the  trade  in  buying  and  selling  rice  in 
Texas  and  Houston,  rice  of  the  kind  sold  to 
plaintiffs  was  Invariably  sold  by  the  barrel 
of  162  pounds  each,  and  that  it  is  the  custom 
in  quoting  the  price  on  such  rice  by  wire  to 
state  the  amount  of  the  price  without  stating 
the  unit  of  measurement  upon  which  the 
price  is  based;  but  we  do  not  think  that  it 
was  proved  that  this  custom  was  In  existence 
a  sufficient  length  of  time  to  have  become 
generally  Imown,  at  least  there  was  not  suffi- 
cient testimony  on  this  point  to  override  a 
finding  of  the  trial  court  to  the  contrary. 
Upon  the  trial  of  the  case  the  plaintiff  Black, 
who  carried  on  all  the  above  negotiations 
with  defendants,  was  asked  if  he  did  not 
Icnow  before  he  paid  the  draft  with  the  bill 
of  lading  attached  that  the  defendants  were 
expecting  the  plaintiffs  to  pay  $5.75  per  bar- 
rel for  the  rice ;  and  to  this  he  answered  that 
he  "certainly  did." 

The  case  was  tried  by  the  low^r  court  sit- 
ting as  a  jury,  and  the  defendants  asked  that 
It  make  certain  findings  of  fact  and  declara- 
tions of  law  in  their  favor,  all  of  which  were 
refused.  The  court  thereupon  made  a  finding 
that  a  contract  was  entered  into  betwe«n 
plaintiffs  and  defendants  by  which  defend- 


ants sold  to  plaintiffs  the  rice  at  $5.75  per 
sack  f.  o.  b.  the  cars  at  Houston,  and  that 
they  were  entitled  to  recover  the  difference 
between  the  cost  of  the  rice  at  that  price  and 
its  cost  at  $5.75  per  barrel  as  charged  by  de- 
fendants in  their  invoice  and  draft,  which 
plaintiffs  under  compulsion  paid  in  order  to 
get  possession  of  the  rice.  It  found  that  this 
difference  amounted  to  $143.75  and  entered 
Judgment  in  favor  of  plaintifCs  for  that 
amount.  From  that  Judgment  defendants 
have  appealed  to  this  court 

The  controlling  question  involved  in  this 
case  is:  When  was  the  time  at  which  the 
contract  for  the  purchase  and  sale  of  the  rice 
actually  entered  into  by  the  parties?  In  or- 
der to  constitute  a  binding  contract  of  sale, 
there  must  be  a  mutual  assent  of  both  parties 
to  the  essential  terms  of  the  agreement  Be- 
fore there  Is  a  consummation  of  the  contract 
of  sale,  both  parties  must  arrive  at  the  same 
agreement  as  to  the  elements  of  the  sale. 
Mere  negotiations  between  the  parties  as  to 
the  subject-matter  or  terms  of  the  sale  viU 
not  be  sufficient  to  make  a  binding  contract 
A  binding  contract  of  sale  may  be  entered 
into  by  letters  and  telegrams,  end  so  an  ac- 
ceptance by  letter  or  telegram  of  an  micon- 
dltional  offer  made  In  the  same  manner  will 
constitute  .in  obligatory  contract  Emerson 
&  Co.  V.  Stevens  Gro.  Co.,  130  S.  W.  541. 
The  offer  of  the  one  represents  the  agreement 
on  his  part  and  the  acceptance  of  the  other 
party  represents  his  agreement;  but  before 
the  contract  is  consummated,  each  party 
must  agree  to  the  same  proposition,  and  the 
agreement  of  both  must  be  mutual  to  every 
essential  term  of  the  contract  There  Is  no 
obligation  until  an  offer  expressing  the  terms 
of  the  sale  has  been  made  and  also  an  ac- 
ceptance thereof  In  accordance  with  such 
terms. 

The  Supreme  Court  of  the  United  States 
has  thus  stated  the  doctrine:  "It  is  an  un- 
deniable principle  of  law  of  contracts  that 
an  offer  of  a  bargain  by  one  person  to  an- 
other imposes  no  obligation  upon  the  former 
until  it  is  accepted  by  the  latter  accordlag 
to  the  terms  in  which  the  offer  was  made. 
Any  qualification  of  or  departure  from  these 
terms  invalidates  the  offer  unless  the  same 
be  agreed  to  by  the  person  who  made  It 
Until  the  terms  of  the  agreement  have  re- 
ceived the  assent  of  both  parties,  the  nego- 
tiation is  open  and  imposes  no  obligation  up- 
on either."  Ellason  v.  Henshaw,  4  Wheat. 
228,  4  L.  Ed.  556 ;  Carr  v.  Duval,  14  Pet  77, 
10  h.  Ed.  361. 

One  of  the  essential  elements  of  a  contract 
of  purchase  and  sale  Is  the  price,  and  in  or- 
der to  constitute  a  sale  the  price  must  be 
agreed  upon.  As  is  said  in  Tledeman  on 
Sales,  i  45:  "So  Important  an  element  of  a 
sale  Is  the  price  that  a  failure  to  stipulate 
or  agree  upon  the  price  will  always  prevent 
the  completion  of  the  sale."  1  Mechem  on 
Sales,  {  209;   Benjamin  on  Sales,  {  C9.   B» 
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fore  tbere  oonld  haye  been  a  completed  con- 
tract of  sale  in  the  case  at  bar  the  offer  to 
sell  and  the  acceptance  thereof  must  .have 
been  made  upon  the  same  price.  If  the 
parties  were  mutnally  mistaken  as  to  the 
price  at  which  the  article  was  offered  and 
accepted,  then  the  sale  was  not  consummat- 
ed, because  their  minds  did  not  meet  npon 
this  essential  element  thereof.  As  is  said 
in  35  Cyc.  62:  "If  the  offer  is  stated  in 
■och  terms  that  the  offeree  understands  one 
price,  while  the  offerer  means  another,  the 
parties  are  never  ad  idem,  and  there  is  no 
agreement"    1  Mechem  on  Sales,  §  278. 

It  is  contended  by  the  defendants  in  the 
case  at  bar  that  according  to  the  custom  of 
the  trade  in  buying  and  selling  rice  the  unit 
of  measurement  upon  which  the  price  is  bas- 
ed is  the  barrel  of  162  pounds,  and  that 
therefore  when  they,  on  March  6th,  made  by 
telegram  the  offer  to  sell  the  rice  at  16.76, 
it  necessarily  meant  at  that  sum  per  barrel. 
On  the  contrary,  the  plaintiffs  contend  that, 
on  receipt  of  the  telegram  from  defendants 
stating  that  they  had  200  sacks  of  rice  at 
IB.76,  they  made  Inquiry  and  learned  that  a 
sack  contained  4  bushels  and  accepted  170 
sacks  understanding  that  it  was  at  the  price 
of  $6i75  per  sack.  We  do  not  think  that  the 
offer  can  be  construed,  as  a  matter  of  law, 
to  make  the  price  at  $5.75  per  barrel,  for 
the  reason  that  the  alleged  custom  of  sell- 
ing this  article  upon  that  unit  of  measure- 
ment as  the  basis  of  the  price  was  not  by  the 
testimony  shown  to  have  existed  for  a  suf- 
ficient length  of  time  to  have  been  generally 
known.  Merchants'  6ro.  Co.  v.  Ladoga  Can- 
ning Co.,  89  Ark.  601,  117  S.  W.  767.  Nor  do 
we  tlilnk  that  the  plaintiffs'  acceptance  by 
wire  can  be  construed  to  have  made  the 
price  at  $5.75  per  sack,  for  the  reason  that 
It  does  not  distinctly  state  the  price  on 
that  basis.  Their  telegram  requested  defend- 
ants to  ship  170  sacks  of  rice,  and  its  evi- 
dent intention  was  to  purchase  it  at  the  price 
named  by  defendants.  But  defendants  had 
not  quoted  the  price  at  |5.75  per  sack.  They 
stated  In  their  telegram  that  they  had  200 
sacks  of  rice  and  named  the  price  at  $5.75; 
but  this  cannot  be  construed  to  mean  at 
$5.75  per  sack  when  it  does  not  distinctly 
state  that  the  quotation  was  based  on  the 
sack  as  the  unit  of  measurement.  In  naming 
the  number  of  sacks,  they  only  stated  the 
quantity  of  rice  which  they  had  on  band. 
It  was  the  same  as  if  they  had  stated  that 
they  had  a  car  load  or  ton  of  rke;  and,  if 
they  had  done  that  and  quoted  the  price  at 
$5.75,  it  could  not  be  said  that  they  meant 
at  that  price  per  car  load  or  per  ton.  The 
telegrams  show  clearly  that  the  parties  in- 
tended to  actually  name  a  price,  and  the  law 
therefore  will  not  import  a  price  therein. 
The  parties  did  not  In  definite  terms  express- 
ly name  the  basis  of  the  price,  but  each  un- 
derstood the  price  differently.  The  parties 
were  in  good  faith  mutually  mistaken  as  to 

iMs.w.-ao 


the  price  at  which  the  one  offered  the  article 
and  the  other  accepted  it,  and  they  there- 
fore did  not  agree  upon  this  essential  ele- 
ment of  the  contract  The  sale  was  not  con- 
summated on  this  account  when  plaintiffs 
sent  the  telegram  of  March  6th  accepting  the 
170  sacks. 

On  March  6th,  the  plaintiffs  sent  letter  to 
the  defendants  In  which  they  definitely  stat- 
ed that  they  were  buying  at  $5.75  per  sack, 
and  on  the  same  day  defendants  sent  letter 
to  plaintiffs  definitely  stating  that  they  were 
selling  at  $5.75  per  barrel,  and  these  letters 
were  received  by  the  respective  parties  about 
the  same  time.  They  then  knew  that  there 
was  a  mutual  misunderstanding  as  to  the 
price  of  the  article.  All  correspondence  from 
that  time  until  the  shipment  constituted  only 
negotiations  and  not  a  contract  because 
there  was  at  that  time  no  express  or  implied 
assent  by  the  parties  to  the  same  price,  and 
therefore  neither  was  obligated  thereby.  On 
March  17th  the  defendants  shipped  the  rice 
taking  bill  of  lading  therefor  and  attaching 
same  to  a  draft  which  they  sent  to  a  bank 
at  Brinkley  with  instructions  to  turn  same 
over  to  plaintiffs  only  on  payment  of  the 
draft  At  the  same  time  they  sent  an  invoice 
and  bill  of  the  rice  to  plaintiffs  in  which  it 
was  shown  that  the  rice  was  sold  or  offered 
at  $5.75  per  barrel.  The  amount  of  the  draft 
and  an  Inventory  accompanying  it  showed 
also  that  this  was  the  price  at  which  de- 
fendants then  offered  or  sold  the  rice  to 
plaintiffs.  Up  to  that  time  there  was  no 
mutual  assent  of  the  parties  to  the  price,  and 
therefore  up  to  that  time  there  was  no  sale. 
Neither  party  up  to  that  time  was  obligat- 
ed by  any  or  all  of  the  telegrams  or  letters 
that  had  prior  to  that  time  passed  between 
them  because  these  amounted  simply  to  ne- 
gotiations looking  to  an  assent  by  both  par- 
ties to  a  price.  When  therefore  the  bill  of 
lading  was  presented  by  the  bank  at  Brink- 
ley  to  plaintiffs  with  the  invoice  of  the  rice 
attached  showing  that  it  was  offered  at  the 
price  of  $5.76  per  barrel,  the  plaintiffs  had 
the  right  to  pursue  one  of  two  courses;  ei- 
ther to  take  the  rice  upon  the  terms  at  which 
it  was  then  offered,  or  to  refuse  to  purchase 
it.  Having  taken  the  property  knowing  that 
the  defendants  were  dematading  therefor  the 
price  named  in  their  bill,  the  plaintiffs  there- 
by became  bound  for  the  rice  at  that  price 
As  is  said  in  the  case  of  'Eiatey  Organ  Co. 
V.  Lehman,  132  Wis.  144,  111  N.  W.  1097, 
11  L.  R.  A.  (N.  S.)  254,  122  Am.  St  Rep. 
951:  "The  defendants  having  received  and 
retained  the  property  with  knowledge  of  the 
price  plaintiff  expected  to  receive,  and  with- 
out any  agreement  express  or  implied  for  a 
different  price,  they  cannot  escape  payment 
of  the  price  stated  In  the  Invoice." 

The  court  therefore  erred  in  finding  that 
there  was  a  binding  contract  of  sale  of  the 
rice  entered  into  between  the  parties  prior  to 
the  receipt  of  the  bill  of  lading  by  plaintiffs 
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and  tbelr  payment  of  the  draft  therefor,  and 
in  rendering  Judgment  against  defendants. 

The  judgment   Is,    accordingly,   reversed, 
and'  the  cause  dismissed. 


LEMOINB  T.  SULLIVAN. 
(Supreme  Court  of  Arkansas.     Feb.  13,  1911.) 

1.  Appeai,  and   Ebbob   (S  1002*)— Vebdict— 
Evidence. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal  where  there  is  any  sub- 
stantial evidence  to  support  it. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  3935-3937;  Dec.  Dig.  i 
1002.*] 

2.  Dahaoes   (|   132*)— Pkbsonal    Injubies— 
Excessive  Dahaoes. 

Where  a  dentist  negligently  spilled  am- 
monia in  plaintiff's  eyes,  held,  that  a  verdict  of 
$7.'>0  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Dee.  Dig.  i  132.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  F.  Guy  Fulk,  Judge. 

Action  by  R.  M.  Sullivan  against  Arthur 
I^moine,  doing  business  as  the  Union  Pain- 
less Dentists.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

R.  M.  Sullivan  brought  this  suit  against 
Arthur  Lemolne,  doing  business  as  the  Union 
Painless  Dentists  to  recover  damages  for 
physical  injuries  received  by  him  on  account 
of  the  alleged  negligence  of  defendant  In 
spilling  a  part  of  the  contents  of  a  bottle  of 
ammonia  in  his  eyes.  The  defendant  an- 
swered denying  negligence. 

The  plaintiff  testified  substantlaUy  as  fol- 
lows: On  the  19th  day  of  June,  1009,  he  was 
suffering  from  toothache,  and  went  to  de- 
fendant's dental  office  in  the  city  of  Little 
Rock,  Ark.,  for  treatment  The  tooth  was 
a  back  one,  and  the  attending  dentist  ex- 
amined it,  told  plaintiff  that  It  was  badly 
ulcerated,  and  should  be  extracted.  The  den- 
tist injected  some  medicine  in  the  gum, 
which  he  told  plaintiff  was  cocaine.  After 
the  tooth  was  extracted  and  while  plaintiff 
was  still  in  the  operating  chair,  he  fainted. 
When  he  regained  consciousness,  he  was  on 
the  floor,  and  the  dentist  told  him  that  he  bad 
spilled  some  ammonia  in  his  eyes.  Plaintiff 
asked  that  Dr.  Vinsonbaler  be  sent  for,  but 
the  dentist  assured  him  that  it  was  not  nec- 
essary, that  the  strength  of  the  ammonia  was 
only  10' per  cent  He  then  asked  that  Dr. 
Miller,  his  family  physician,  be  sent  for,  and 
says  the  dentist  would  not  do  that  Plain- 
tiff states  that,  as  well  as  be  remembers,  he 
was  rubbing  his  face  and  trying  to  get  his 
breath  when  he  regained  consciousness.  The 
dentist  bathed  his  face,  and  sent  for  a  bot- 
tle of  vaseline  and  rubbed  It  around  his  eyes, 
month,  and  nose.  In  about  15  or  20  minutes, 
plaintiff  got  on  a  street  car  and  went  home. 
When  he  arrived  home,  his  wife  telephoned 
for  Dr.  Vinsonbaler,  who  came  out  and  treat- 


ed him.  Cracked  ice  was  put  on  his  eyes  for 
nine  days.  Dr.  Miller  was  also  called  to  see 
him.  Plaintiff  was  absent  from  his  work  for 
23  days.  He  was  a  boiler  maker,  aged  42 
years,  and  earned  $3.42  per  day.  He  paid 
out  $10  for  drugs  and  |23  for  medical  at- 
tendance. Plaintiff  says  that  he  suffered 
greatly.  He  never  wore  glasses  prior  to  the 
injury  except  when  reading;  but  since  has 
had  to  wear  them  almost  continually.  Plain- 
tiff further  stated  that  his  eyes  had  tronbted 
him  since  the  injury,  and  did  at  the  time  he 
was  testifying.  On  cross-examtoatlon,  plain- 
tiff stated  that  he  did  not  know  of  his  own 
personal  knowledge  how  the  injury  was  re- 
ceived, and  was  only  testifying  as  to  what 
the  attending  dentist  told  him  after  he  re- 
gained consciousness. 

Drs.  Vinsonhaler  and  Miller  both  were  wit- 
nesses for  the  plaintiff.  They  testified  that 
while  they  did  not  use  ammonia  for  the  par- 
pose  of  restoring  a  fainting  person  to  con- 
sciousness, it  was  proper  to  use  it  for  that 
purpose.  Dr.  Vinsonbaler  testified  that  he 
was  called  to  treat  plaintiff  for  the  injury; 
that  both  eyes  were  inflamed,  the  right  one 
more  severely,  and  tliat  the  lids  were  swol- 
len; that  the  clear  part  of  the  eye,  called 
the  cornea,  was  burned  and  abraded — that  Is, 
the  portion  of  the  front  part  of  the  eye  was 
gone;  that  there  was  a  bum  on  the  outer 
surface  of  the  lids  and  on  the  upper  portion 
of  the  cheek;  that  he  does  not  know  whether 
plaintiff's  eyes  are  permanently  injured  be- 
cause he  has  not  examined  them  to  ascer- 
tain. We  quote  from  his  testimony,  on  cross- 
examination,  the  following:  "Q.  Doctor,  what 
would  be  the  effect  of  a  small  portion  of  10 
per  cent,  solution  of  ammonia  In  a  man's  eye. 
splattered  up?  A.  It  would  bam  it  Q. 
Would  it  permanently  Injure  the  sight  of  the 
eye?  A.  That  would  depend  on  bow  long  It 
remained  in  contact." 

Dr.  R.  C.  CaiUeteau  for  the  defendant  tes- 
tified: He  was  a  partner  of  Dr.  Arthur  he- 
molne,  and  graduated  from  the  dental  de- 
partment of  the  Tulane  University.  He  is  a 
regularly  licensed  and  practicing  dentist  and 
attended  plaintiff  at  the  time  he  was  injured. 
He  told  plaintiff  that  it  was  better  to  ex- 
tract the  tooth  without  any  medldne  in  it 
and  denies  that  be  Injected  cocaine  or  any 
other  substance  into  plaintiff's  gums.  When 
plaintiff  fainted,  he  laid  him  down  on  the 
carpet  so  that  the  blood  might  rush  to  his 
head.  He  then  got  a  small  bottle  of  am- 
monia of  about  10  per  cent  strength,  and  aft- 
er plaintiff  took  two  or  three  whiffs  he  all  at 
once  regained  consciousness.  He  further  said 
that  "he  (referring  to  plaintilT)  was  kind  of 
angry  over  the  matter,  I  guess,  and  be  knock- 
ed the  bottle  that  way  (Indicating),  and  then 
I  got  a  bowl  of  water  and  washed  his  eye, 
and  got  a  little  vaseline  and  rubbed  It  on 
his  eyes."  He  d«kied  that  plaintiff  asked 
that  either  Dr.  Vinsonhaler  or  Dr.  Miller  be 
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called,  or  that  he  advised  plaintiff  not  to 
have  them.  He  said  the  ammonia  was  only 
7  to  10  per  cent  strong.  He  administered 
the  ammonia  right  under  plalntifTs  nose, 
and  said  plaintiff  was  conscious  when  he 
knocked  the  bottle  and  caused  the  ammo- 
nia to  spill  in  his  eye.  He  says  that  only 
a  drop  or  two  was  spilled  in  plaintiff's  eye, 
and  that  this  amount  could  not  permanently 
injure  his  eye.  He  says  he  had  worked  for 
two  years  in  a  hospital,  and  had  seen  hun- 
dreds of  people  faint,  and  that  he  adminis- 
tered to  plaintiff  the  proper  restorative  in  the 
proper  manner. 

Drs.  H.  H.  Kirby  and  G.  R.  McCormick  tes- 
tified that  Dr.  Cailleteau  used  the  proper  re- 
storative and  administered  it  in  the  only  way 
it  should  be  administered ;  that  ammonia  of 
10  per  cent  strength  would  cause  smarting 
and  burning  in  the  eye,  but  would  not  per- 
manently injure  It. 

Mrs.  Belle  Cavlness  was  called  in  after 
plaintiff's  eyes  were  injured.  She  corrobo- 
rated Dr.  CaiUetean  as  to  what  occurred  aft- 
er she  got  there  as  to  his  manner  of  treat- 
ing the  injured  eyes.  She  also  stated  that 
she  did  not  hear  plaintiff  ask  for  either  Dr. 
Vinsonhaler  or  Dr.  Miller.  Other  testimony 
will  be  stated  or  referred  to  in  the  opinion. 
The  Jury  returned  a  verdict  for  $750,  and, 
to  reverse  the  Judgment  rendered  upon  the 
verdict  this  appeal  is  prosecuted. 

J.  B.  Webster,  for  appellant  Plttard  & 
Brlckhouse,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
alx>ve).  No  objection  is  urged  here  to  the 
instructions,  and  we  are  first  asked  to  re- 
verse the  Judgment  because  the  evidence  did 
not  warrant  the  verdict.  It  is  conceded  that 
plaintiff  fainted  after  Dr.  Cailleteau  pulled 
out  his  tooth,  and  that  Dr.  Cailleteau  laid 
blm  on  the  fioor  and  administered  to  him  two 
or  three  whiffs  of  ammonia  from  a  small 
bottle  to  restore  him  to  consciousness.  The 
undisputed  evidence  shows  that  some  of  the 
ammonia  got  into  plaintiff's  eyes  and  burned 
them.  The  complaint  alleges  that  defend- 
ant's agent  negligently  siriUed  the  ammonia 
in  plaintiff's  eyes.  The  court  told  the  Jury 
that  the  degree  of  care  and  skill  required  of 
defoidant  in  using  the  ammonia  to  restore 
plaintiff  to  consciousness  was  ordinary  care 
and  skill.  Plaintiff  says  he  was  uncon- 
scious when  the  Injury  was  received,  and 
does  not  know  how  it  occurred;  but  that 
Dr.  Cailleteau  told  him  that  while  uncon- 
scious he  threw  his  arms  out  and  struck  the 
bottle,  thereby  causing  the  ammonia  to  spUI 
In  his  eyes.  On  the  other  hand.  Dr.  Cail- 
leteau denies  this,  and  says  that  plaintiff 
struck  the  bottle  after  he  became  conscious, 
seeming  at  the  time  to  be  angry ;  that  plain- 
tiff took  two  or  three  whiffs  of  the  ammonia, 
and  became  conscious  all  at  once.  Dr.  Vin- 
sonhaler stated  that  persons  come  out  grad- 
ually, as  a  rule,  from  fainting.  He  was  ask- 
ed titis  question:   "Would  a  man  throw  his 


arms  up  in  coming  to?"  and  answered,  "Yes  ;; 
sometimes  they  do.  Sometimes  they  have, 
convulsions."  Of  course,  if  plaintiff,  after 
regaining  consciousness,  knocked  the  bottle, 
and  thereby  caused  the  ammonia  to  spill  in 
his  eyes,  bis  own  willful  act  was  the  direct 
cause  of  his  injury,  and  he  cannot  recover. 
If,  however,  he  Involuntarily  struck  the  bot- 
tle while  yet  nnconscious,  he  was  not  guilty 
of  contributory  negligence,  and  the  court 
properly  submitted  to  the  Jury  the  question 
of  whether  Dr.  Cailleteau  exercised  ordinary 
care  and  skill  in  administering  the  ammonia 
to  restore  plaintiff  to  consciousness  in  that 
he  should  have  anticipated  that  plaintiff 
while  unconscious  might  Involuntarily  throw 
out  his  arms  and  thereby  cause  the  ammonia 
to  be  spilled  in  his  eyes,  and  should  have 
taken  precautions  to  guard  against  such  con- 
tingency. On  the  undisputed  issues  of  fact 
the  jury  found  in  favor  of  the  plaintiff. 

It  Is  the  settled  rule  of  the  court  that  a 
verdict  will  not  be  disturbed  on  appeal  where 
there  is  any  substantial  evidence  to  support 
it.  That  the  plaintiff's  eyes  were  burned  by 
the  ammonia  being  spilled  in  them,  and  that 
he  suffered  severe  pains  in  them  for  several 
days  thereafter  is  unquestioned.  Plaintiff 
himself  not  only  testified  to  this  fact,  but  Dr. 
Vinsonhaler,  who  treated  his  eyes,  says:  "He 
was  boimd  to  have  suffered  intensely  under 
the  circumstances."  The  trial  was  had  a 
year  after  the  injuries  were  received,  and 
plaintiff  testified  that  his  eyes  were  still  red. 
and  that  they  troubled  him;  that  he  had 
been  compelled  to  wear  glasses  almost  con- 
tinually since  he  sustained  the  injury.  From 
this  and  the  other  evidence,  the  jury  might 
have  inferred  that  the  injury  to  the  eyes 
was  permanent  Hence  it  cannot  be  said 
as  urged  by  counsel  for  defendant  that  the 
verdict  is  excessive.  It  is  only  when  it  is 
apparent  that  the  verdict  is  the  result  of 
passion  and  prejudice  that  this  court  has  a 
right  to  set  aside  the  verdict  as  being  ex- 
cessive. 

Plaintiff  had  a  bottle  of  ammonia  at  the 
trial  and  testified  that  he  bought  it  that 
morning  asking  for  a  10  per  cent,  solution, 
nud  was  informed  by  the  druggist  that  the 
bottle  purchased  was  of  that  strength.  Coun- 
sel for  defendant  insist  that  his  testimony 
on  this  point  was  hearsay,  and  ask  for  a 
reversal  of  the  judgment  on  that  account. 
Conceding  the  admission  of  the  testimony  to 
be  error,  it  was  not  prejudicial.  Indeed  we 
cannot  see  what  place  the  testimony  had  In 
the  case.  The  sole  ground  of  negtlgence  re- 
lied upon  to  recover  as  alleged  in  the  com- 
plaint was  "negligently  spilling  the  contents 
of  said  bottle  (referring  to  the  ammonia)  in 
the  eyes  of  the  plaintiff."  The  court  in  its 
instructions  submitted  only  that  issue  to  the 
jury.  It  could  have  made  no  difference 
whether  the  bottle  of  ammonia  exhibited  by 
the  plaintiff  was  a  stronger  or  weaker  so- 
lution than  that  used  by  Dr.  Cailleteau  be- 
cause  the  undisputed  evidence  showed  that 
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the  ammonia  that  was  spilled  In  plaintlfTa 
eyes  burned  them,  and  that  he  suffered  se- 
vere pain  as  a  consequence  thereof.  We  have 
repeatedly  held  that  this  court  will  not  re- 
verse a  judgment  for  errors  that  are  not 
prejudicial. 
The  judgment  will  be  affirmed. 


JENNINGS  T.  BOULDIN  et  at 

(Supreme  Court  of  Arkansas.     Feb.  13,  1911.) 

1.  'Lis  PZRDBNS  (§  13*)— ACTUAI.  NOTICE— EF- 
FECT. 

A  purchaser  with  actual  notice  of  the 
pendency  of  a  suit  against  his  vendor  for  the 
land  may  not  avail  himself  of  the  failure  of 
plaintiff  therein  to  give  the  lis  pendens  notice 
required  by  Kirby's  Dig.  {  5149. 

[EJd.  Note.— For  other  cases,  see  Las  Pendens, 
Cent  Dig.  |  23;  Dec.  Dig.  §  13.*] 

2.  Pleading  (§|  194,  367*)— Defects— Motion 
TO  Make  Mobe  Specific. 

A  defect  in  the  pleading  by  a  purchaser 
pending  a  suit  against  his  vendor  for  the  land, 
which  alleges  that  plaintiff  therein  failed  to 
file  a  lis  pendens  as  required  by  Kirby's  Dig.  { 
6149,  and  that  he  purchased  from  the  vendor  in 
I>oasession,  without  notice,  in  that  it  was  not 
alleged  that  he  purchased  without  notice,  actual 
or  constructive,  and  that  he  paid  the  price,  be- 
fore getting  any  actual  notice  or  any  notice  by 
lis  pendens,  can  only  be  reached  by  motion  to 
make  the  {heading  more  specific,  and  not  by 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fg  444-146. 1173-1193;  Dec  Dig.  U 
194,  367.*] 

3.  Limitation  of  Actions  ({  19*)— Recovebt 
OF  Land— Judicial  Sale. 

The  plea  of  the  five-year  statute  of  limita- 
tions against  recovery  of  land  sold  at  a  judicial 
sale  by  a  purchaser  at  a  probate  sale  to  pay 
debts  IB  unavailing,  where  the  sale  was  wholly 
void  for  the  insumciency  of  the  description  of 
the  land  sold  in  the  petition;  such  insufficiency 
depriving  the  court  of  jurisdiction,  and  render- 
ing the  sale  and  confirmation  wholly  void. 

lEd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  U  73-85;  Dec,  Dig.  {  19.*] 

Appeal  from  Circuit  Court,  Lawrence 
(k>unty;  Charles  Coffin,  Judge. 

Action  by  Annie  Bouldin  and  others  against 
W.  S.  Jennings,  in  which  C.  A.  Rankin  was 
made  a  party  and  permitted  to  answer. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Reversed,  with  directions. 

This  is  the  second  appeal.  The  case  Is  re- 
ported in  92  Ark.  299,  122  S.  W.  639.  It  is  an 
action  of  ejectment  In  which  appellees  seek 
to  recover  the  possession  of  certain  land 
from  appellants.  The  complaint  and  exhibits 
and  parts  of  the  answer  are  set  out  In  the 
former  opinion. 

The  appellees  claim  the  land  as  the  widow 
and  children  of  James  Tillman,  who  they  al- 
leged died  seised  and  possessed  of  the  land, 
and  while  occupying  same  as  his  homestead. 
The  appellant  claimed  the  land  by  virtue  of 
a  sale  made  by  order  of  the  probate  court. 
The  appellees  here,  who  were  appellants  be- 
fore, claimed  on  the  former  appeal  that  the 
order  of  the  probate  court  directing  a  sale 


of  the  land  was  void  because  of  Imperfect 
description.  We  so  held,  saying:  "nie  sale 
made  described  no  land ;  the  description  ta 
it  not  being  sufficient  to  designate  any."  We 
further  held  that  the  attempt  by  the  probate 
court  to  correct  the  description  after  the 
land  had  been  sold  under  the  Insufficient  de- 
scription was  void,  saying:  "The  order 
amending  the  latter  [the  report  of  the  admin- 
istrator making  the  sale]  was  a  new  order, 
and  was  of  no  effect"  The  former  opinion 
concluded  as  follows:  "The  court  erred  hi 
directing  the  jury  to  return  a  verdict  in  fa- 
vor of  the  defendant  when  the  pleadings 
showed  that  he  had  no  title  to  the  land  in 
controversy,  but,  on  the  contrary,  it  belonged 
to  the  plaintiff  and  there  was  no  evidence  to 
the  contrary."  The  cause  was  then  reversed 
and  remanded  for  new  trial.  On  the  second 
trial  C.  A.  Ranktn  was  made  a  party  and 
he  was  permitted  to  answer  and  set  up  "that 
he  purchased  the  lands  sued  for  from  W.  S. 
Jennings  as  shown  by  copy  of  deeds  hereto 
exhibited  as  exhibits,  and  after  the  judgment 
of  the  circuit  court  had  t>een  entered  award- 
ing the  same  to  W.  S.  Jennings,  and  that  be 

paid    therefor   the   sum   of   dollars; 

that  his  codefendant  was  in  actual  open  ad- 
verse possession  of  the  same,  claiming  to 
have  an  indefeasible  title  thereto;  that  no 
Us  poidens  or  other  notice  as  required  by 
law  bad  been  filed  with  the  clerk  as  required 
by  law,  and  that  he  dealt  with  said  Jennings 
without  notice  and  as  an  innocent  purchaser, 
and  that,  as  between  him  and  the  plaintiffs, 
the  proceedings  had  in  this  suit  prior  to  the 
time  he  was  served  with  notice  of  the  pen- 
dency of  said  suit  should  not  In  any  way  af- 
fect his  rights  hereunder."  He  further  an- 
swered adopting  substantially  the  answer  of 
Jennings,  and,  in  additl<m,  denied  that  plahi- 
tiffs  were  the  heirs  of  James  Tillman,  and 
that  Tillman  was  the  owner  of  the  land,  and 
denied  that  the  boundaries  of  the  tract  were 
laid  with  sufficient  certainty  to  be  located 
by  a  surveyor.  The  answer  of  Jennings, 
after  setting  out  the  proceedings  in  the  pro- 
bate court  by  which  the  lands  were  alleged 
to  have  beeu  sold  and  claiming  under  that 
sale,  then  set  up  the  five-year  statute  of  lim- 
itations for  judicial  sales,  and  the  seven-year 
statute  of  limitations.  He  further  set  op 
"that  these  plaintiffs,  after  being  fully  ad- 
vised of  all  the  facts  and  circumstances  hi 
and  about  the  sale,  filed  a  suit  in  the  drcuit 
court  of  Lawrence  county  for  its  eastern 
district  against  B.  A.  Morris  for  the  purchase 
money  paid  for  the  land  sued  for  in  this 
case,  and  defendant  pleads  such  acts  as  an 
estoppel  against  plaintiffs  in  this  suit" 

A  demurrer  was  interposed  to  these  an- 
swers, general  and  special,  which  the  court 
sustained,  and  appellants  have  duly  prosecut- 
ed this  appeal  from  final  judgment  entered 
in  favor  of  appellees. 
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W.  A.  Cnnnlngbam,  for  appellaat  W.  E. 
Beloate,  for  appellees. 

WOOD,  3.  (after  stating  the  facts  as 
above).  Od  tbe  former  appeal  the  only  ques- 
tion decided  by  this  court  was  that  the  order 
of  tbe  probate  court  directing  a  sale  of  tbe 
lands  and  the  sale  thereunder  were  void 
for  want  of  sufficient  description  to  desig- 
nate any  land.  The  petition  for  the  sale  con- 
taining such  Imperfect  description  gave  the 
court  no  jurisdiction  of  the  subject-matter,  and 
tbe  consequent  order  of  sale  and  sale  were 
void,  and  the  new  order  attempting  to  cor- 
rect the  description  was  likewise  void.  Tbe 
qnestion  was  decided  upon  the  undenled  alle- 
gations of  the  complaint,  as  explained  by  the 
exhibits  thereto.  This  court  did  not  pass 
npon  the  sxiffldency  of  the  demurrer  to  the 
answer.  It  did  not  get  to  that.  Although 
there  was  a  demurrer  to  tbe  answer  on  the 
first  trial  which  was  overruled,  and  although 
tbe  plaintifTs  stood  on  their  demurrer,,  and 
appealed  from  the  Judgment  on  a  verdict  di- 
rected In  favor  of  the  defendant,  still,  when 
tbe  cause  reached  us,  we  only  decided,  as 
we  have  stated,  that  the  probate  court  was 
without  Jurisdiction  to  confirm  a  sale  of 
lands  that  was  void  by  reason  of  an  lnsu£B- 
dent  description  of  the  land  alleged  to  have 
been  sold.  We  did  not  pass  upon  the  demur- 
rer to  the  answer  then,  and  that  Is  not  res 
adjudlcata  now.  Moreover,  tbe  answer  of 
Rankin  presents  the  new  Issue  of  innocent 
purchaser  from  Jennings  after  tbe  circuit 
court  had  rendered  a  Judgment  in  bis  favor 
for  tbe  land  In  controversy.  He  alleged  that 
no  lis  pendens  or  other  notice  had  been  filed 
with  tbe  clerk  as  required  by  law,  and  that 
be  dealt  with  said  Jennings  without  notice 
and  as  an  Innocent  purchaser. 

Tbe  allegations  of  the  answer  of  Rankin 
that  appellees  had  failed  to  comply  with  the 
lis  pendens  statute  (section  5140,  Klrby's 
Dig.),  and  that  he  purchased  tbe  land  from 
Jennings  without  notice,  state  a  defense,  but 
state  it  Is  Imperfectly.  The  answer  should 
bave  alleged  that  be  purchased  without  no- 
tice either  actual  or  constructive,  and  that  he 
paid  tbe  purchase  money  setting  up  the  facts 
before  getting  any  actual  notice  or  any  no- 
tice by  a  compliance  on  the  part  of  appel- 
lees with  the  requirements  of  the  statute  su- 
pra as  to  notice  of  tbe  lis  pendens.  One  who 
purchases,  having  actual  notice  of  tbe  pen- 
dency of  the  suit,  cannot  avail  himself  of 
tbe  failure  to  give  the  lis  pendens  notice  re- 
quired, by  the  statute.  But  the  defects  in 
tbe  answer  could  and  should  have  been  reach- 
ed by  motion  to  make  more  specilic,  and  not 
by  demurrer,  for  tbe  answer  did  set  up  a  de- 
fense, but  one  defectively  stated.  Jennings 
was  in  possession,  and  be  could  transfer 
that  iMSsession  with  what  rights  he  had 
thereby  In  the  land,  if  any,  to  Rankin.  Wil- 
son V.  Rogers,  134  S.  W.  318.    Whether  be 


did  so  for  value  and  without  notice,  actual 
or  constructive,  to  Rankin  of  appellees'  rights 
in  the  pending  suit,  were  questions  of  fact 
which  were  raised  by  the  answer,  and  which 
should  have  been  submitted  to  the  Jury.  The 
denial,  also,  that  the  land  claimed  was  the 
homestead  of  James  Tillman  in  his  lifetime, 
presented  an  issue  that  should  have  gone  to 
the  Jury.  The  answer  presented  no  defense 
on  the  five  and  seven  years'  statutes  of  limi- 
tations as  applicable  to  appellant  Jennings. 
He  purchased  at  a  sale  where  tbe  court  did 
not  have  Jurisdiction  of  the  subject-matter 
by  reason  of  the  Imperfect  description  of  the 
land  he  claimed  to  have  purchased.  The  con- 
firmation for  that  reason  was  void;  there 
being  in  fact  no  sale  and  no  confirmation. 

This  is  not  in  confiict  with  Cowling  v.  Nel- 
son, 76  Ark.  146,  88  S.  W.  913 ;  for  In  that 
case  tbe  court  had  Jurisdiction  of  the  par- 
ties and  subject-matter — the  portion  of  lands 
— but  went  beyond  its  Jurisdictional  limits  In 
ordering  part  of  the  land  sold  for  costs.  The 
answer  on  its  face  shows  its  death  wound  so 
far  as  tbe  sevoi-year  statute  of  limitation 
is  concerned  as  to  Jennings;  for  the  "de- 
fendant admits  that  at  tbe  January  term  of 
tbe  court,  1901,  the  sale  of  the  land  under 
which  be  held  possession  was  approved  and 
confirmed  in  January,  1901,"  and  this  suit 
was  instituted  in  October,  1906.  Seven  years 
had  not  intervened  these  dates. 

For  the  error  of  the  court  in  sustaining  the 
demurrer  in  the  particulars  mentioned,  the 
Judgment  is  reversed,  with  directions,  in 
these  respects  to  overrule  the  demurrer  as  to 
Rankin. 


ST.  LOUIS,  1.  M.  &  S.  RY.  CO.  v.  WATSON 
et  al. 

(Supreme  Conrt  of  Arkansas.     Feb.  13,  1011.) 

1.  Death  (|  42*)  —  Parties  —  Heibs  o»  De- 
ceased. 

In  the  absence  of  a  personal  representative, 
all  the  helra  of  deceased  are,  under  Klrby's  Dig. 
S  6200,  properly  joined  as  parties  plaintiff  in 
an  action  for  death,  and  hence  it  was  error  to 
dismiss  as  to  part  of  them. 

[ESd.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  {  58;    Dec  Dig.  |  42.*] 

2.  Appeai,  and  EaaoB  (f  187*)— Objictions 
— Pabties. 

An  objection  to  the  right  of  a  portion  of 
the  heirs  of  a  deceased  to  sue  for  his  death  un- 
der Kirby's  Dig.  §  6290,  made  for  the  first  time 
on  appeal,  comes  too  late. 

[E>d.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  H  1184-1188;  Dec.  Dig.  8 
187.*] 

3.  Cabbiebs  ({  820*)  — 'Neguoknoe  —  Jtjbt 

QUESnON. 

In  an'  action  for  death  of  a  person  struck 
by  an  engine  at  a  station  while  seeking  trans- 
portation, evidence  as  to  negligence  of  the 
trainmen  held  insufficient  to  go  to  the  Jury. 

[ESd.  Note.— For  other  cases,  aen  Caniers, 
Cent.  Dig.  |  1167 ;   Dec.  Dig.  {  320.*] 
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4.  Gakbiebs  (I  844*)— Injuries  to  P.assen- 

oEBs— Bttbden  or  Pboof. 

Id  an  action  for  death  of  a  person  at  a  sta- 
tion while  he  was  crossing  the  track  in  front 
of  the  approaching  train  to  get  to  a  place  where 
he  could  board  the  train,  caused  by  his  being 
struclc  b;  the  engine,  deceased  bein^  negligent, 
the  burden  of  proof  was  on  plaintiS  to  show 
that  the  employes  of  the  tiaui  discovered  his 
^rilous  position  in  time  to  have  avoided  in- 
jury, and  negligently  failed  to  use  proper  means 
to  avoid  injuring  him  after  discovering  hia  peril. 

[Ed.  Note. — For  other  eases,  see  Carriers, 
Cent.  Dig.  8  1399;,  Dec.  Dig.  §  344.*] 

Appeal  from  Circuit  Court,  Boone  County ; 
Brlce  B.  Hudgins,  Judge. 

Action  by  Belle  Watson  and  others  against 
the  St  Louis,  Iron  Mountain  &  Southern 
Railway  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed,  and 
cause  remanded  for  new  trial. 

W.  E.  Hemingway,  B.  B.  Klnsworthy,  Hor- 
ton  &  South,  and  Jas.  H.  Sterenson,  for  ap- 
pellant. Guy  li.  Trimble,  Q.  J.  Crump,  and 
E.  G.  Mitchell,  for  appellees. 

Mcculloch,  C.  J.  TWs  is  an  acUon  in- 
stituted by  the  children  of  William  Watson, 
deceased,  as  heirs  at  law  of  said  decedent, 
to  recover  damages  resulting  from  the  kill- 
ing of  said  decedent  by  one  of  defendant's 
passenger  trains  at  Bergman,  Ark.,  on  June 
27,  1907.  The  plaintiffs  alleged  la  their  com- 
plaint that  Watson  was  a  widower  at  the 
time  of  his  death,  that  he  died  Intestate, 
leaving  them  as  his  only  heirs  at  law,  and 
that  there  has  been  no  administration  on  his 
estate.  Watson  intended  to  board  a  passen- 
ger train  at  Bergman,  and,  as  it  came  to  the 
station,  he  attempted  to  cross  the  track  in 
front  of  the  approaching  engine  so  as  to  get 
to  the  place  where  he  could  board  the  train 
when  It  stopped.  The  cowcatcher  or  pilot  of 
the  engine  struck  him  as  he  attempted  to 
pass  in  front  of  it,  and  he  fell  over  on  it  and 
was  carried  along  a  considerable  distance — 
probably  100  or  160  feet — when  he  rolled  off,- 
and  was  drawn  under  it  and  carried  about 
80  feet  further.  The  train  came  to  a  stop 
and  the  engine  was  backed,  so  as  to  get  him 
out,  and  he  was  found  to  be  badly  injured, 
and  died  in  about  two  hours.  The  surgeon 
who  was  called,  and  saw  him  immediately 
after  the  engine  was  moved  from  over  him, 
described  his  injuries  as  follows:  "I  found 
a  dislocation  of  the  right  hip,-  and  the  femur 
pushed  up  into  his  l)owels,  a  dislocation  of 
the  exterior  end  of  the  clavlcal,  and  it  push- 
ed up  Into  his  throat,  contusions  and  lacera- 
tions about  the  face  and  head,  and  a  lacera- 
tion In  the  thick  muscle  part  of  the  thigh, 
the  muscles  being  torn  loose.  It  was  simply 
a  mashing  and  tearing  of  the  muscles,  like 
you  would  take  a  board  and  saw  across  the 
leg,  and  the  openings  were  filled  with  cinders, 
which  were  ground  In  until  I  could  not  wash 
them  out"  During  the  progress  of  the  trial, 
the  action  was  dismissed  as  to  all  the  plain- 


tiffs except  Annie  and  Lee  Watson,  this  be- 
ing done,  according  to  the  recitals  of  the  rec- 
ord, by  agreement  of  all  the  parties.  The 
trial  resulted  in  a  verdict  for  the  plaintiff^, 
their  damages  being  assessed  separately; 
and  judgment  was  rendered  accordingly, 
from  which  this  appeal  is  prosecuted. 

The  action  as  originally  instltnted  proper- 
ly joined  as  plaintiffs  all  the  heirs  at  law 
of  the  decedent  There  being  no  personal 
representative  of  decedent's  estate,  the  ac- 
tion could  under  the  statute  be  brought  in  the 
name  of  the  heirs  at  law.  Klrby's  Dig.  § 
6290.  But  all  of  the  heirs  should  have  been 
continued  as  parties.  McBrlde  t.  Berman,  79 
Ark.  62,  94  S.  W.  913.  The  defendant,  how- 
ever, consented  to  the  dismissal  of  the  ac- 
tion by  the  other  plaintiffs,  and  raised  no 
objection  to  the  right  of  the  remaining  plain- 
tiffs to  sue.  The  objection  Is  raised  here  for 
the  first  time,  and  comes  too  late.  Pettl- 
grew  V.  Washington  County,  43  Ark.  33; 
Driver  v.  Lanier,  66  Ark.  126,  49  S.  W.  816; 
Hadley  v.  Bryan,  70  Ark.  197,  66  S.  W.  921. 

There  Vas  no  evidence  which  would  have 
authorized  the  jury  in  finding  that  the  train- 
men were  guilty  of  negligence  In  striking  de- 
ceased as  he  attempted  to  cross  the  track. 
The  court  by  giving  an  instruction  requested 
by  defendant  took  that  question  from  the 
jury.  The  language  of  some  of  the  other  In- 
structions seems  to  indicate  a  submission  of 
that  question,  but,  when  considered  with  the 
instruction  plainly  taking  that  question  away 
from  the  Jury,  the  language  Is,  we  think,  ref- 
erable to  the  question  of  negligence  in  fail- 
ing to  exercise  care  to  prevent  injuring  Wat- 
son after  he  fell  on  the  pilot  and  before  be 
rolled  off  and  was  drawn  under  It.  The  evi- 
dence Is  that  he  was  uninjured  at  that  time 
and  was  carried  about  150  feet,  and  that  the 
trainmen  were  aware  of  his  perilous  posi- 
tion. If  there  had  been  any  testimony  tend- 
ing to  show  negligence  in  failing  to  stop  the 
engine  before  Watson  rolled  off  the  pilot, 
there  should  have  been  a  submission  to  the 
jury  of  the  question  of  negligence  In  that  re- 
spect; but  we  fall  'to  discover  any  evidence 
of  negligence  in  that  particular.  The  undis- 
puted evidence  is  that  the  train,  though  ap- 
proaching the  station,  was  going  at  an  un- 
usually rapid  rate  of  speed,  and  that  as  soon 
as  the  perilous  position  of  Watson  was  dis- 
covered, all  possible  means  were  employed  to 
stop  the  train.  No  effort  was  made  on  the 
part  of  plaintiffs  to  show  that  the  train  while 
going  at  that  rate  of  speed  could  have  been 
stopped  In  the  space  Watson  was  carried 
along  on  the  i^ot  It  was  therefore  error  to 
submit  that  question  of  negligence  to  the 
Jury. 

The  other  ground  of  liability  set  out  In  the 
complaint  was  that  the  trainmen  were  negli- 
gent in  moving  the  train  after  it  had  been 
stopped  over  deceased,  so  as  to  cause  it  to 
strike    him    and    inflict    the    fatal    wound. 
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There  was  testimony  tending  to  show  that, 
as  the  engine  was  moving  back  over  Wat* 
son's  prostrate  bod^,  he  was  struck  by  a  rod 
or  bolt  under  the  pilot,  and  that  additional 
wounds  were  thereby  Inflicted.  In  view  of 
the  fact  that  the  judgment  must  be  reversed 
on  other  grounds,  we  deem  it  unnecessary 
to  decide  whether  or  not  the  evidence  was 
legally  sufficient  to  sustain  a  finding  that  the 
additional  Injury  caused  the  death  of  Wat- 
son or  contributed  to  it.  On  this  point  the 
evidence  Is  so  close  that  on  another  trial 
there  may  be  enough  difference  to  change  its 
effect 

The  court  gave  the  following  Instruction 
over  defendant's  objections:  "The  burden  of 
proof  is  upon  defendant  to  show  that  it  used 
reasonable  care,  caution,  and  skill  to  avoid 
injuring  deceased  after  hia  peril  was  dis- 
covered by  its  employes."  This  was  error. 
We  have  held  in  several  cases  that,  where 
the  injured  person  has  been  guilty  of  con- 
tributory negligence,  the  burden  of  proof  is 
upon  the  plaintiff  to  show,  in  order  to  re- 
cover damages,  that  the  employes  in  charge 
of  the  train  discovered  his  perilous  position 
In  time  to  have  avoided  injury,  and  negli- 
gently failed  to  use  proper  means  to  avoid 
Injuring  him  after  discovering  his  peril.  St. 
li.  &  S.  F.  R.  Co.  ▼.  Townsend,  69  Ark.  380, 
63  S.  W.  994;  C,  R.  I.  &  P.  Ry.  Co.  v. 
Bunch,  82  Ark.  522,  102  8.  W.  369;  Jones 
▼.  St.  L.,  I.  M.  &  S.  Ry.  Co.,  131  S.  W.  958. 

We  find  it  unnecessary  to  pass  on  the  other 
assignments  of  error;  but  for  the  errors  in- 
dicated the  Judgment  Is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


CRAWFORD  V.  OZARK  INS.  CO.  et  al. 
(Supreme  Court  of  Arkansas.     Feb.  18,  1911.) 

1.  INSUBANCB    (I    8*)— MUTTTAI,    FiBB    COMPA- 
NIES—BONDS— LlABILITT   or    SUBXTIES. 

The  liability  of  sureties  of  insurance  com- 
panies under  Act  April  24,  1905  (Laws  1905,  p. 
492)  f  4,  providing  that,  before  a  mutual  in- 
anrance  company  shall  do  business  In  the  state, 
it  shall  file  a  bond  conditioned  for  the  payment 
of  claims,  is  that  the  company  shall  promptly 
pay  all  claims  arising  and  accruing  to  any  per- 
son during  the  tferm  of  their  bond,  regardless 
whether  the  policies  under  which  such  claims 
arise  were  issued  during  the  life  of  the  bond  or 
not. 

[Ed.   Note. — For  other  cases,  see   Insurance, 
Cent.  EMg.  {§  7,  8,  23;   Dec.  Dig.  §  8.*] 

2.  Insurance  (f  8*)— Mutuai.  Fibe  Comfa- 
NiE»— Bonds— Tebm. 

Laws  1906,  p.  492,  |  4,  provides  that,  be- 
fore a  mdtual  fire  insurance  company  shall  do 
business,  it  shall  file  a  bond  conditioned  for  the 
prompt  payment  of  claims.  Kirbv's  Dig.  i 
4348,  provides  that  bonds  of  mutual  Insurance 
companies  shall  be  renewed  every  two  years. 
Hela,  that  a  bond  to  secure  claims,  obligating 
the  sureties  for  only  one  year,  covered  claims 
accruing  during  two  years. 

[Ed.   Note. — For  other  cases,  see   Insurance, 
Cent.  Dig.  U  7,  8,  23:   Dec.  Dig.  i  8.*] 


3.  Bonds  (i  50*)— Statotobt   Bonds— Con- 

STBUOnON. 

Statutory  bonds  executed  in  the  form  pre- 
scribed by  the  statute  must  be  construed  as 
tiiough  the  statute  were  written  in  them  as  re- 
spects the  rights  of  principal  and  surety. 

[E3d.  Note.— For  other  cases,  see  Bonds,  Cent 
Dig.  {  53;  Dec.  Dig.  i  50.*] 

4.  Bonds  (|  50*)  —  Statutobt  BoNDb  — Pse- 

BUlfFTIONS. 

Obligors  in  a  statutory  bond  are  presumed 
to  have  known  the  terms  of  the  statute,  and  to 
have  bound  themselves  in  reference  thereto. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Dec. 
Dig.  {  50.*] 

5.  Insttbance  (f  8*)— Mutual  Fire  Covpa- 

jnSS— BOND»--C0N8TBUCTI0N. 

Under  laws  1905,  p.  492,  S  4,  providing 
that,  l>efore  a  mutual  fire  insurance  company 
shall  do  business,  it  shall  file  a  bond  condition- 
ed for  parent  of  claims  "accruing"  to  any 
person  during  the  term  of  the  bond,  a  bond  filed 
by  an  insurance  company,  conditioned  "for  the 
prompt  payment  of  all  claims  arising  and  accru- 
ing to  any  person  or  persons,  during  the  term  of 
said  bond  by  virtue  of  any  policy  issued  by  said 
company,"  etc,  will  be  construed  so  as  to  make 
the  phrase  "by  virtue  of  any  policy  issued  by 
said  company''  parenthetical,  and  to  make  the 
phrase  "during  the  term  of  said  bond"  qualify 
the  participle  accruing"  and  not  the  verb  "is- 
sued," and  hence  to  be  within  the  statute  and 
to  cover  claims  accruing  during  the  term  of  the 
bond,  though  the  policy  is  issued  without  the 
term. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |8  7,  8,  23;  Dec  Dig.  8  8.*] 

Appeal  from  Circuit  Court,  Sebastian 
County ;  Daniel  Hon,  Judge. 

Action  by  W.  D.  Crawford  against  the 
Ozark  Insurance  Company  and  others.  From 
a  Judgment  for  plaintiff  against  the  individu- 
al defendants  only,  he  appeals.  Reversed, 
and  Judgment  rendered.  ^  . 

Appellant  held  a  policy  of '  fire  Insurance 
in  the  Ozark  Insurance  Company,  a  mutual 
fire  insurance  company,  for  the  sum  of  $1,- 
000.  The  policy  was  In  force  from  the  8th 
day  of  September,  1904,  to  the  8th  day  of 
September,  1907.  On  the  15th  day  of  April, 
1907,  the  property  insured  was  destroyed  by 
fire.  The  appellant  sued  the  insurance  com- 
pany,  alleging  its  failure  to  pay  the  policy, 
and  also-joined  in  the  suit  the  following  in- 
dividuals, to  wit:  A.  J.  Ingle,  Geo.  W.  Moss, 
Houston  J.  Payne,  J.  K.  Klmmons,  James  B. 
Moore,  and  I.  R.  Arbogast,  alleging  that  they 
had  on  the  28th  day  of  February,  1906,  exe- 
cuted a  bond  in  the  sum  of  $15,000,  which 
bond  was  approved  by  the  Auditor  of  the 
state  of  Arkansas  March  7,  1906,  and  which 
was  in  full  force  on  the  15th  day  of  April, 
1907  when  the  less  occurred;  that  the  bond 
was  conditioned  "for  the  prompt  payment  of 
all  claims  arising  and  accruing  to  any  per- 
son or  persons  during  the  term  of  said  bond 
by  virtue  of  any  policy  Issued  by  said  com- 
pany upon  any  property  in  Arkansas,"  etc.; 
that  the  insurants  company  and  the  bonds- 
men named  had  not  paid  the  appellant  the 
amount  of  his  policy,  which  claim  accrued 
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to  him  daring  fbe  term  of  Bald  bond.  Appel- 
lant prayed  for  Judgment  against  tlie  insur- 
ance company  and  the  sureties  named  In  the 
sum  of  $1,000,  with  Interest.  The  Insurance 
company  denied  liability,  setting  up  various 
alleged  defenses.  The  sureties  adopted  the 
answer  of  the  company,  and  for  further  an- 
swer alleged  that  the  policy  of  Insurance 
was  not  executed  during  the  time  that  the 
bond  of  February  28,  1906,  which  they  sign- 
ed, was  in  force;  that  by  the  terms  of  said 
bond  the  makers  undertook  to  become  liable 
only  for  claims  arising  and  accruing  to  any 
person  or  persons  by  virtue  of  any  policy  by 
the  said  company  during  the  term  of  the 
said  bond;  and  that  by  Us  terms  the  said 
bond  was  in  force  and  applied  to  the  busi- 
ness transacted  by  said  Insurance  company 
for  a  period  of  one  year  ending  March 
1,  1907,  and  that  the  policy  herein  sued  on 
was  executed  September  8,  1906,  and  the  loss 
alleged  to  have  occurred  to  plaintifF  was  on 
April  15,  1907,  by  reason  of  which  defend- 
ants are  in  no  measure  liable  to  plaintifF,  on 
account  of  the  alleged  loss  under  and  be- 
cause of  said  alleged  bond  of  February  28, 
1906.  After  the  evidence  was  adduced,  the 
court  directed  a  verdict  in  favor  of  appellant 
against  the  insurance  company,  and  also  to 
return  a  verdict  in  favor  of  the  appellees. 
The  verdict  was  returned  in  favor  of  appel- 
lant against  th^  company  In  the  sum  of  $960, 
and  the  verdict  was  also  in  favor  of  appel- 
lees. The  Judgment  was  entered  according 
to  the  verdict.  The  company  has  not  ap- 
pealed. The  appellant  seeks  by  this  appeal 
to  reverse  the  Judgment  In  favor  of  the  ap- 
pellees. 

J.  M.  Parker  and  W.  H.  Dunblazler,  for 
appellant.  C.  E.  ft  H.  P.  Warner,  for  appel- 
lees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  only  question  is  were  appellees  liable 
under  the  following  clause  of  their  bond,  to 
wit:  "They  shall  promptly  pay  all  claims 
arising  and  accruing  to  any  person  or  per- 
sons, by  virtue  of  any  policy  Issued  by  said 
company,  during  the  term  of  this  bond,  upon 
any  property  situated  in  the  state  of  Arkan- 
sas when  the  same  shall  become  due."  In 
the  recent  case  of  American  Insurance  Com- 
pany V.  Haynie,  91  Ark.  43,  120  S.  W.  825, 
we  held  (quoting  syllabus):  "The  liability  of 
sureties  of  insurance  companies  under  the 
act  of 'April  24,  1905,  is  that  the  company 
shall  promptly  pay  all  claims  aristog  and  ac- 
cruing to  any  person  or  persons  during  the 
term  of  their  bond,  regardless  of  whether 
the  policies  under  which  such  claims  arise 
were  issued  during  the  life  of  the  bond  or 
not"  Section  4348  of  Kirby's  Digest  pro- 
vides that  the  bonds  of  mutual  flre  insurance 
companies  shall  be  renewed  every  two  years. 


There  Is  nothing  tn  the  Acta  of  1906,  p.  488; 
inconsistent  with  the  above  provision;  noth- 
ing rq)ealing  It  Section  4339,  Klrl^'s  Di- 
gest of  the  general  insurance  laws,  providing 
for  the  renewal  of  bonds  annually,  especially 
provides  that  "this  is  not  to  apply  to  assess- 
ment companies  as  provided  in  sections  4317 
and  4348."  Therefore  the  bond  of  appdlees 
executed  February  28,  1906,  was  in  force  tlU 
February  28,  1906.  Hence  the  loss  of  ap- 
pellant which  occurred  April  15,  1907,  was 
during  the  term  of  the  bond.  Appdleei 
contend  that  the  policy  itself  must  have  bees 
issued  during  the  term  of  the  bond;  that 
the  express  language  of  the  bond  excluded 
losses  that  occurred  during  the  life  of  the 
txHid  on  policies  that  were  Issued  before  the 
bond  was  executed.  In  other  words,  appel- 
lees contend  that  by  the  express  language 
of  the  bond,  unless  the  policy  was  Issaed 
during  the  term  of  the  bond,  the  snretiei 
were  not  liable  for  a  loss  that  occurred  do^ 
ing  such  term. 

We  must  presume  that  it  was  the  Intoi- 
tlon  of  the  bondsmen  to  execute  the  bond  In 
compliance  with  the  requirements  at  the 
statute,  and,  unless  it  would  be  doing  vio- 
lence to  the  language  of  the  bond  itself,  It 
Is  our  duty  to  so  hold.  M.,  T.  &  F.  &  G. 
Co.  v.  Fultz,  76  Ark.  415,  89  S.  W.  93;  5 
Cyc.  p.  753,  note  56;  Id.  751,  752,  756,  and 
note.  Statutory  bonds  executed  in  the  form 
prescribed  by  the  statute  must  be  construed 
as  though  the  statute  were  written  in  them 
as  respects  the  rights  of  principal  and  sure- 
ty. Zellars  v.  National  Surety  Co.,  210  Mo. 
86,  108  S.  W.  548.  The  clanse  of  the  bond 
under  consideration  should  be  construed  and 
read  as  follows:  "Shall  premptly  pay  all 
claims  arising  and  accruing  to  any  person  or 
I)er8ons,  during  the  term  of  this  bond,  by  vii^ 
tue  of  any  policy  issued  by  said  company, 
upon  any  property  situated  In  the  state  of 
Arkansas,  when  same  shall  become  Aue." 
This  arrangement  is  according  to  the  punctu- 
ation and  grammatical  construction,  and, 
while  punctuation  should  not  control,  neither 
should  It  be  ignored  in  considering  what  the 
makers  of  the  instrument  meant  by  the  lan- 
guage employed.  The  commas  after  *t)er- 
sons"  and  "company"  show  that  the  phrase, 
"by  virtue  of  any  policy  issued  by  said  com- 
pany," Is  parenthetical.  Their  eflfect  is  to 
make  the  prepositional  phrase,  "during  the 
term  of  this  bond,"  relate  and  qualify  the 
participle  "accruing,"  and  not  the  verb  'is- 
sued." When  thus  construed,  the  bond  con- 
forms to  the  law  as  interpreted  In  Insurance 
Company  v.  Haynie,  supra,  by  which  this 
case  Is  ruled. 

The  Judgment  is  therefore  reversed,  and 
Judgment  is  entered  here  in  favor  of  appel- 
lant against  appellees  in  the  sum  of  1960, 
with  Interest 
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ALBXANDBR  t.  STATB. 
(Snpreme  Coatt  of  ArkansaB.     Feb.  6.  1011.) 

1.  OiaiaNAi,  Law  (I  829*)— Trial— Instruo- 
noiTB  —  RsQmsT  —  InBiBucnoNS   Aueeady 

GiVZN. 

There  is  no  error  In  the  refusal  to  give  in- 
Btractions  already  fully  covered  in  the  charge 
of  the  conit. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  2011 ;   Dec.  Dig.  |  829.*] 

2.  Cbiuinai,  Law    (|    586*)— Continuanor— 

AbSENCB      of      WITMKSSBS— DiSCBKTIOir      OF 

CorBT. 

After  foil  presentation  of  the  facts  affect- 
ing the  question  whether  defendant  exercised 
proper  diligence  to  obtain  the  presence  and  tes- 
timony of  witnesses,  the  granting  or  refusal  of 
a  continuance  is  within  the  sound  discretion  of 
the  trial  court 

(E/d.  Note.— For  otiter  oases,  see  Criminal 
Law.  Cent  Dig.  |  1311;   Dec.  Dig.  i  58&*] 

Appeal  from  Circuit  Court,  Clay  County; 
Frank  Smith,  Judge. 

Walter  Alexander  was  convicted  of  se- 
dactlon,  and  he  appeals.    Affirmed. 

F.  G.  Taylor  and  J.  L.  Taylor,  for  appel- 
lant. Hal  L.  Norwood,  Atty.  Gen.,  and  Wm. 
H.  Rector,  Asst  Atty.  Gen.,  for  the  State. 

KIBBY,  3.  Appellant  was  indicted  Au- 
gust 5,  1910,  for  the  crime  of  seduction  of 
"Maddle  WUliams."  On  the  8tb  day  of  Au- 
gust another  indictment  was  returned  against 
talm  for  the  seduction  of  "MatUe  WUliams," 
the  latter  indictment  being  found  for  the 
purpose  of  correcting  the  error  in  the  name 
of  the  person  seduced.  On  the  10th  day  of 
August  the  case  was  called  for  trial,  having 
been  set  down  on  the  5th,  and  the  defendant 
filed  a  motion  for  continuance  to  procure 
the  attendance  of  witnesses  James  McClin- 
tock  and  James  Wilcock,  one  of  said  wit- 
nesses being  at  Walnut  Ridge  and  the  other 
at  Pocahontas,  Ark.  He  alleged  that  these 
witnesses  would,  if  present,  testify  that  the 
prosecutrix,  Mattie  Williams,  told  each  of 
them  at  different  times  that  she  and  defend- 
ant were  never  engaged  to  be  married,  that 
they  had  quit  keeping  company  with  each 
other,  and  that  she  would  not  permit  him  to 
come  to  see  her  any  more;  "that  this  de- 
fendant cannot  prove  said  facts  so  fully 
by  any  other  witness  that  he  can  now  pro- 
duce;" that  subpoenas  were  Issued  for  these 
witnesses  on  the  9th  day  of  August,  etc. 

Testimony  was  introduced  upon  this  mo- 
tion which  tended  to  show  that  the  case 
was  set  down  with  the  consent  of  the  de- 
fendant on  the  6th  day  of  August,  the  date 
the  first  indictment  was  returned,  for  trial 
on  the  9th  day;  that  subpoenas  for  the  ab- 
sent witnesses  were  issued  on  the  9th.  One 
of  the  attorneys  for  the  defendant  testified 
that  be  was  spoken  to  about  the  case  on 
Friday,  but  not  employed  until  Monday; 
that  he  did  not  know  on  Friday  that  the 
case  was  set  tor  Tuesday,  and  did  not  learn 


that  fact  until  Saturday  befose  his  employ- 
ment Monday;  that  he  had  been  very  busy 
In  court  with  other  matters,  and  did  not  talk 
to  the  defendant  about  his  witnesses  until 
"yesterday  morning"  (meaning  Monday),  and 
had  some  witnesses  subpoenaed  in  the  morn- 
ing, and  the  others  in  the  afternoon  after 
he  got  out  of  court  He  heard  the  announce- 
ment in  open  court  on  Saturday  that  the 
trial  was  set  for  Tuesday,  with  defendant's 
consent,  but  only  learned  on  Saturday  that 
it  was  set,  and  was  busy  in  other  cases  at 
that  time. 

Defendant's  attorneys  were  notified  on  the 
Sth  day  of  the  month  before  the  second  in- 
dictment was  returned  that  it  would  be 
brought  In,  but  that  it  was  only  to  correct 
the  error  in  the  name  of  the  prosecuting 
witness,  and  charged  the  same  offense.  One 
of  the  witnesses  was  said  to  be  at  Pocahon- 
tas and  the  other  at  Walnut  Ridge,  and  the 
court  said  the  witness  could  be  gotten  from 
Walnut  Ridge  that  evening.  The  time  of  the 
arrival  of  trains  from  Walnut  Ridge  was 
shown,  and  the  court  announced  that  it 
was  not  a  showing  of  diligence  to  wait 
until  the  case  was  called  for  trial  before 
having  witnesses  sul^oenaed,  and  said:  "I 
will  appoint  a  special  officer,  and  If  you 
gentlemen  know  where  these  two  witnesses 
are,  I  will  hold  the  case  over  until  tomor- 
row morning,  and  do  everything  we  can  to 
get  them  here  for  you.  The  motion  for  a 
continuance  is  overruled." 

The  testimony  at  the  trial  of  the  case 
showed  that  Mattie  Williams  lived  in  Com- 
ing and  was  acquainted  with  Walter  Alex- 
ander, appellant,  for  two  years;  that  he 
commenced  "keying  company"  with  her  In 
October  more  than  a  year  before  the  trial 
of  this  case,  and  visited  her  alwut  twice  a 
week  during  the  year;  that  after  several 
months  of  this  association  he  proposed  mar- 
riage to  her,  the  first  time  about  the  middle 
of  June  and  later  In  July,  which  latter 
proposition  she  accepted,  "He  Just  asked  me 
to  marry  him,  and  I  told  him  all  right 
The  Sth  of  July  was  fixed  for  our  wedding. 
He  had  sexual  Intercourse  with  me  twice. 
These  are  the  only  times.  We  had  inter- 
course two  or  three  days  after  we  were  en- 
gaged. I  did  not  keep  company  with  any 
other  person  while  I  was  going  with  him, 
and  the  child  was  born  on  the  29th  of  April 
before  the  trial" — ^is  her  way  of  expressing 
it  She  testified  further  that  the  defendant 
quit  coming  to  see  her  of  his  own  accord; 
that  he  refused  to  fulfill  his  promise  of  mar- 
riage; and  that  he  was  married  to  another 
before  Christmas.  Her  testimony  was  cor- 
roborated by  her  brother,  Ed  Williams,  who 
stated  that  he  had  had  a  conversation  with 
appellant  about  three  months  before  the 
trial  in  which  appellant  said  he  Intended 
to  marry  his  sister,  "but  that  tills  other 
trouble  had  come  up,"  and  so   he  had  to 
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marry  the  woman  tbat  be  did  marry;  that 
he  knew  the  condition  tbat  bis  sister.  Mattie 
Williams,  was  In,  and  tbat  be  knew  be  was 
the  father  of  the  child.  This  conversation 
occurred  In  March  before  bis  sister's  child 
was  born. 

James  Hollis  testified  that  be  was  mar- 
ried before  Christmas;  that  be  bad  known 
Walter  Alexander,  the  appellant,  for  several 
years,  and  was  friendly  with  blm.  "We 
married  sisters  and  were  married  at  the 
same  time.  He  talked  to  me  some  about 
Mattie  Williams.  He  told  me  tbat  be  prom- 
ised to  marry  her,  and  be  did  not  know  what 
to  do  about  It,  but  tbat  be  had  decided  to 
marry  this  other  girl." 

Defendant  admitted  having  associated 
with  the  prosecuting  witness  and  visited  her 
regularly  for  some  months,  but  denied  that 
be  had  ever  made  any  proposition  of  mar- 
riage or  agreed  to  marry  her,  or  tbat  be 
bad  ever  had  sexual  intercourse  with  her. 
He  admitted  tbat  be  bad  been  acquainted 
with  her  for  about  two  years,  and  tbat  he 
commenced  going  with  her  then  and  went 
to  see  her  once  or  twice  a  week  for  nearly 
a  year,  but  denied  that  they  bad  ever  been 
engaged  or  tbat  he  bad  bad  sexual  inter- 
course with  her.  "I  never  proposed  mar- 
riage to  her,  we  were  never  engaged,  and 
I  never  bad  sexual  intercourse  with  her," 
was  his  statement  He  stated  that  be  quit 
going  with  her  in  the  fall  before  he  was 
married,  because  she  gave  him  orders  to 
quit,  and  told  him  not  to  come  any  more; 
that  be  went  to  her  house  and  tried  to  talk 
to  her,  and  she  turned  him  down  again; 
tbat  after  that  he  commenced  to  go  with 
Effle  Johnson,  and  was  married  to  her  od 
the  24tb  of  October,  1909;  that  at  this  time 
be  did  not  know  that  Mattie  was  In  a  family 
way;  that  be  did  not  tell  James  Hollis  that 
be  was  engaged  to  Mattie  Williams  or  had 
ber  In  a  family  way;  admitted  the  conver- 
sation with  Ed  Williams,  but  denied  that  be 
told  him  be  Intended  to  marry  his  sister  or 
had  promised  to  do  so.  Two  or  three  wit- 
nesses testified  tbat  they  bad  beard  Mattie 
Williams,  the  prosecutrix,  say  that  she  would 
never  go  with  Walter  Alexander  again,  and 
tbat  she  did  not  expect  to  have  anything  to 
do  with  him.  The  court  instructed  the  Jury, 
and  they  returned  a  verdict  of  guilty  and 
fixed  his  punishment  at  one  year  In  the 
penitentiary,  and  appellant  appealed. 

It  is  insisted  here  that  the  court  erred 
in  giving  certain  instructions  and  in  refus- 
ing to  give  certain  other  Instructions  re- 
quested by  the  defendant.  But  the  instruc- 
tions given  clearly  and  correctly  stated  the 
law  of  the  case,  and  fairly  submitted  the  is- 
sues to  the  jury  for  trial.  All  the  instruc- 
tions requested  by  defendant  that  were  cor- 
rect were  fully  covered  in  the  charge  of  the 
court,  and  there  was  no  error  in  refusing 
to  give  them  a  second  time. 


No  instruction  was  given  defining  an  ex- 
press promise  of  marriage,  nor  was  one  a8k«<l 
by  defendant  nor  any  specific  objection  made 
by  him  to  any  instruction  given  because  of 
it  not  being  defined.  He  was  convicted  after 
a  fair  trial  of  bis  cause,  and  the  evidence 
amply  supports  the  verdict 

The  question  of  whether  or  not  he  had  ex- 
ercised proper  diligence  to  obtain  the  pres- 
ence and  testimony  of  the  absent  witnesses 
was  passed  upon  adversely  to  his  contaitioa 
by  the  court  overruling  the  motion  for  a 
continuance,  after  the  facts  were  fully  devel- 
oped before  blm.  This  was  a  matter  within 
the  sound  discretion  of  tb^  court  and  we 
do  not  find  that  this  discretion  was  abused 
in  refusing  to  grant  tbe  continuance. 

The  Judgment  is  affirmed. 


BOBINSON  et  al.  v.  CROSS. 
(Supreme  Court  of  Arkansas.    Feb.  13,  1911.) 

1.  Jttdohent  (I  743*)— Res  Judicata— Title 
TO  Land. 

A  levee  district  by  decree  in  1894  in  chan- 
cery obtained  title  to  land  under  forfeitnre  for 
taxes.  In  1896  it  proceeded  against  one  B.  to 
collect  delinquent  taxes  on  this  same  land,  and 
by  decree  in  chancery  the  title  to  land  was 
declared  to  be  in  B.,  and  plaintiff,  in  ejectment 
transferred  to  chancery,  to  quiet  defendant'! 
title,  derai^ned  title  through  a  purchaser  at  a 
sale  on  this  decree.  Defendant,  in  ejectment 
relied  wholly  on  possession.  Held  that,  since 
the  decree  of  1896  was  unappealed  from,  it  was 
conclusive  that  the  title  to  the  land  was  in  B. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec  Dig.  i  743.*] 

2.  QUIETINO    TlTUC    (I    10*)— SUFFIdKNCT   07 

Title. 

The  i>urcbaser  at  the  sale  in  1896  got  a 
prima  facie  title  which  in  the  hands  of  his 
grantee  was  good  as  against  tbe  possession  of 
defendant  in  ejectment,  seeking  to  quiet  his 
title  as  against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tie,  Dec.  Dig.  {  10.*] 

3.  QuiETiNO  Title  (J  10*)— Supficiekct  or 
Title— Tax  Sales. 

A  contention  that  the  sale  of  land  b;  the 
levee  board  was  in  effect  an  illegal  sale  of  tbe 
land  of  the  levy  district  would  not  avail  defend- 
ant in  ejectment  who  was  seeking  to  qniet  his 
title  in  chancery  as  against  plaintiff  in  eject- 
ment since  the  district  not  complaining  and  it 
having  title,  if  B.  did  not,  the  district  07  elat- 
ing to  treat  the  title  in  B.,  gave  him  a  sufficient 
pnma  facie  title  against  defendant. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec.  Dig.  {  10.»] 

Appeal  from  Mississippi  Chancery  (3oart; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  Ida  Cross  against  Clyde  Robinson 
and  others.  From  the  decree  rendered,  de- 
fendants appeal.    Affirmed. 

This  is  an  action  by  Ida  Cross  agabist  de- 
fendants Robinson  and  Johnson  to  recover  the 
N.  E.  ^  of  S.  B.  ^,  section  2,  township  15  X., 
range  12  E.  It  was  an  action  of  ejectment 
originally  commenced  in  the  circuit  court, 
and  then  transferred  to  the  chancery  court 


•For  other  cases  sea  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rap'r  Indeias 


Digitized  by 


Google 


AA.) 


THOilPSON  y.  JAC30WAT 


955 


apon  motion  of  defendanta  to  have  their  al- 
leged title  quieted.  The  appellee  deralgns 
title  from  the  government  to  the  St.  Francis 
levee  district.  Then,  In  a  suit  by  the  levee 
board  against  Charles  Bowen,  the  land  In 
controversy,  with  two  other  40's,  was  sold 
for  taxes.  Geo.  Cross  was  the  purchaser, 
and  by  partition  decree  among  his  heirs  the 
land  in  suit  was  allotted  to  appellee.  She 
also  set  up  title  by  adverse  possession.  Ap- 
pellants deny  that  appellee  acquired  any  title 
by  adverse  possession.  They  stand  on  their 
possession,  having  no  title  themselves,  and 
challenge  appellee  to  show  title.  The  docu- 
mentary and  record  evidence  tended  to  prove 
the  allegations  of  the  complaint  as  to  ap- 
pellee's title.  TSie  court  rendered  a  decree 
quieting  the  title  in  appellee  and  directing 
the  ouster  of  appellants,  If  possession  was 
not  given  to  appellee  within  30  days  from 
the  date  of  the  decree.  Appellants  were 
granted  an  appeal  by  the  derk  of  this  court, 
which  they  are  duly  prosecuting. 

J.  T.  Coston,  for  appellanta.  W.  J.  Lamb, 
for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  appellants  admit  that  the  levee 
district  obtained  title  to  the  land  In  con- 
troversy through  tax  forfeiture  and  decree 
of  the  chancery  court  In  1894.  The  appel- 
lants admit,  also,  that  a  decree  was  rendered 
in  1896  against  Charles  Bowen  purporting  to 
condemn  the  land  in  controversy  to  be  sold 
for  levee  taxes.  These  admissions  put  ap- 
pellants out  of  court;  for  It  is  alleged,  and 
not  denied,  that  appellee  obtained  the  title 
she  here  asserts  through  one  who  purchased 
at  the  sale  under  the  decree  of  1896.  A  bona 
fide  purchaser  at  the  sale  under  that  decree 
certainly  procured,  at  least,  a  prima  facie 
title  and  one  good  against  aU  the  world 
until  overcome  by  some  one  who  could  show 
a  better  title.  It  was  such  a  title  as  would 
enable  her  to  maintain  a  suit  for  possession 
as  against  one  who  had  no  title,  as  affirma- 
tively shown  by  his  exhibits.  The  record 
shows  that  the  levee  district  by  decree  of 
chancery  court  In  1894  obtained  title  to  the 
land  under  forfeiture  of  same  for  the  taxes 
of  1870.  Whether  the  levee  district  after 
1894  sold  the  land  to  Charles  Bowen  the 
record  nowhere  discloses.  '  But  the  presump- 
tion is  that  it  did ;  for  the  levee  district,  as 
we  have  stated,  proceeded  against  him  to  col- 
lect delinquent  taxes,  and  had  the  land  in 
controversy  condemned  and  sold  for  the  pay- 
ment Of  these  taxes.  The  levee  district  thus 
treated  the  land  as  the  land  of  Charles  Bow- 
tsi  in  1896.  The  conrt  in  the  decree  found 
"that  the  land  belonged  to  Charles  Bowen." 
me  decree  was  regular  on  its  face.  The 
conrt  had  Jurisdiction  to  decree  a  sale  of 
the  lands  of  Charles  Bowen  for  delinquent 
taxes.     The  levee  board  could  proceed  by 


adversary  suit  against  the  owner  to  collect 
the  taxes,  and  could  have  the  taxes  declared 
a  lien  on  the  land,  and  have  same  sold  to 
satisfy  such  Hen.  See  Acts  1893,  pp.  31,  32, 
Si  11,  12,  13,  amended  by  Acts  1895,  p.  88. 
That  was  the  proceeding  as  appears  from 
the  undenled  allegations  of  the  complaint. 
The  decree  of  the  chancery  court  was  not 
appealed  from,  and  has  not  been  set  aside 
by  any  direct  proceeding.  It  cannot  be  im- 
peached in  the  collateral  way  attempted  by 
appellants. 

Learned  counsel  contend  that  the  decree  of 
the  chancery  court  in  1896  condemning  the 
land  to  be  sold  as  the  lands  of  Charles 
Bowen  for  alleged  delinquent  taxes  was  but 
in  effect  an  illegal  and  unauthorized  sale  of 
the  land  of  the  levee  district  by  the  levee 
board.  If  learned  counsel  were  correct,  still 
appellee's  title  would  be  good  except  as 
against  the  levee  district,  or  some  one  de- 
raignlng  title  through  it.  The  levee  district 
Is  not  complaining,  even  if  it  could  do  so, 
and  appellants  do  not  claim  any  title  from  it, 
while  It  is  true  that  a  sale  In  a  personal  ac- 
tion binds  only  the  parties  thereto  and  their 
privies.  Wilson  v.  Gaylord,  77  Ark.  477-479, 
92  S.  W.  26.  Yet  in  this  case  the  levee  board' 
had  the  title  if  it  was  not  in  Bowen,  and 
the  levee  board  elected  to  treat  it  as  in 
Bowen,  and  that  gives  appellee  the  prima 
facie  title  as  we  have  shown  through  the 
decree.  But  there  is  nothing  in  the  record  to 
warrant  the  above  contention  of  counsel. 
The  record  shows  that  it  was  a  proceeding  to 
collect  taxes  on  the  lands  of  another,  and  not 
a  sale  of  the  land  of  the  levee  district  The 
decree  is  correct 

Affirmed. 


THOMPSON  et  aL  v.  JACOWAT. 
(Supreme  Court  of  Arkansas.     Feb.  13,  1911.) 

1.  Pleauino  (§  217*)— Devubbeb  —  Openino 
UP  Recobd. 

A  demurrer  at  any  state  of  the  pleading 
opens  up  the  whole  record,  and  goes  back  to  the 
first  detective  pleading. 

[Ed.    Note.— For   other  cases,    see    Pleading, 
Cent  Dig.  H  540-648;   Dec  Dig.  {  217.*] 

2.  PUEADINO     ({     403*)  —  COKPLAINT  —  EbBOB 

Cubed  bt  Answeb. 

A  complaint  which  set  up  the  nonpayment 
of  a  note  executed  by  a  principal  and  surety 
and  requested  the  foreclosure  of  a  mortgage  giv- 
en to  secure  it,  and  farther  alleged  that  the 
surety  was  not  to  be  liable  until  the  mortgage 
had  been  exhausted,  but  failed  to  state  that  the 
mortgage  had  been  ezhansted,  was  cured  by  an 
answer  which  alleged  that  a  prior  mortgage  had 
exhausted  the  mortgaged  property. 

rsa.    Note.— For   other   cases,    see    Pleading. 
Cent  Dig.  i|  1343-1347;   Dec  Dig.  |  403.*] 

3.  Sales   (J   283*)  —  Wabrantt   of  Titia— 
Bkeacb. 

Where  personal  property  was  sold  with  a 
warranty  of  title,  that  the  seller  did  not  have 
the  title,  but  merely  owned  stock  in  a  corpora* 
tion  having  the  title  constituted  no  breach,  the 
buyer  having  remained   in  undisturbed  posses- 
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aion  for  foor  yean  and  nntil  the  property  was 
sold  to  satisfy  a  mortgage  given  by  Iiim  upon  it, 
as  to  constitute  a  bieacii  of  warranty  of  title, 
an  actual  depriTation  of  the  possession  is  nec- 
essary. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {{  79»-802;  Dec.  Dig.  i  283.*] 

Kirby,  J.,  dissenting. 

Appeal  from  Yell  Chancery  Court;  Jere- 
miah O.  Wallace,  Chancellor. 

Action  by  H.  M.  Jacoway  against  John  S. 
Thompson  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Bullock  &  Darls  and  Jno.  M.  Parker,  tor 
appellants.  Sellers  &  Sellers  and  Brooks, 
Hays  &  Martin,  for  appellee. 

FRAUENTHAL,  J.  This  was  a  suit  brought 
by  H.  M.  Jacoway,  the  plaintiff  below,  to 
recover  upon  a  note  which  the  defendants 
had  executed  to  him  and  to  foreclose  a  mort- 
gage given  to  secure  the  payment  thereof. 
It  was  alleged  in  the  complaint  that  both  de- 
fendants bad  executed  the  note  sued  on  and 
that  the  defendant  Thompson  had  executed 
the  mortgage  to  secure  the  payment  thereof 
upon  certain  real  and  personal  property 
which  was  therein  described.  It  was  also  al- 
leged that  In  the  mortgage  it  was  provided 
that  all  the  property  therein  described  should 
be  sold  and  the  proceeds  thereof  applied  up- 
on the  debt  before  the  defendant  Collier 
.should  be  required  to  pay  any  part  of  the 
note.  The  complaint  alleged  default  in  the 
payment  of  the  note,  but  did  not  allege  that 
the  property  de8cril)ed  in  the  mortgage  had 
been  sold  and  the  proceeds  applied  towards 
the  payment  of  the  note. 

To  this  complaint  the  defendants  filed  an- 
swers and  -eubseqnently  amended  answers  In 
which  the  execution  of  the  note  and  mort- 
gage was  admitted.  In  said  amended  an- 
swers It  was,  In  substance,  alleged  that  the 
note  was  executed  for  the  purchase  money 
of  the  personal  property  de8crit)ed  in  the 
mortgage,  which  consisted  of  articles  con- 
stituting a  printing  plant,  which  plaintiff  bad 
sold  to  defendant  Thompson,  and  tliat  de- 
fendant Collier  had  executed  the  note  as 
surety  only.  It  was  alleged  that  plaintiff  had 
sold  to  said  Thompson  said  printing  plant 
for  4^2,647.50  for  which  he  had  executed  two 
notes — one  for  $2,000  to  one  John  Grace,  who 
bad  advanced  that  amount  to  plaintiff,  and 
the  other  for  $647.S0  to  plaintiff,  which  is  the 
note  sued  on — and  that  defendant  Collier 
bad  executed  both  notes  as  surety.  To  se- 
cure these  notes  Thompson  executed  two 
mortgages  on  the  property  described  In  tbe 
complaint,  one  to  said  Grace  and  one  to 
plaintiff.  In  which  it  was  provided  that  the 
mortgage  to  said  Grace  should  be  prior  and 
superior  to  tbe  mortgage  executed  to  plain- 
tiff. In  both  mortgages  it  was  also  provided 
that  tbe  property  therein  described  should 
be  sold  and  the  proceeds  applied  to  the  pay- 


ment of  the  notes  before  said  Collier  should 
be  required  to  pay  any  part  thereof.  It  was 
further  alleged  that  at  the  time  of  tbe  sale 
of  the  said  personal  property  to  Thompson, 
plaintiff  represented  himself  to  be  the  owner 
of  said  personal  property  and  warranted  his 
title  thereto  but  that  tbe  title  to  said  proper- 
ty was  not  in  plaintiff.  It  was  averred  that 
said  John  Grace  had  brought  suit  upon  said 
note  and  mortgage  executed  to  bim,  and  in 
that  suit  it  was  decreed  that  tbe  plaintiff 
was  only  tbe  owner  of  a  large  portion  of  tbe 
stock  of  a  corporation  in  which  was  tbe  title 
to  said  personal  property.  The  defendants 
claimed  that  on  this  account  the  note  and 
mortgage  were  executed  without  considera- 
tion and  were  void ;  and  tbey  asked  that  they 
be  canceled.  To  tbe  amended  answers  the 
plaintiff  filed  a  demurrer  which  was  sustain- 
ed, and  the  defendant  Collier  then,  by  leave 
of  the  court,  filed  an  amendment  to  bis 
amended  answer  in  which  he  alleged  "that 
all  of  tbe  property  has  been  exhausted  xmAec 
tbe  sale  under  the  former  or  prior  mortgage 
executed  by  said  J.  8.  Thompson  and  Collier 
to  John  Grace."  And  to  tbe  amended  answer 
as  thus  amended  the  court  sustained  a  demurs 
rer  Interposed  by  plaintiff.  The  defendants 
thereupon  refusing  to  plead  further  the  court 
entered  a  decree  In  which  It  is  recited  tliat 
it  found  that  defendants  were  indebted  to  tbe 
plaintiff  In  the  amount  of  the  note  and  "that 
the  property  described  in  said  mortgage  has 
all  been  sold  under  prior  mortgage  foreclosed 
by  a  decree  of  this  court,"  and  rendered 
Judgment  against  defendants  for  said  debt 
From  this  decree  defendants  have  appealed 
to  this  court 

It  Is  urged  by  counsel  for  defendants  that 
the  complaint  herein  was  defective  as  to  de- 
fendant Collier  and  was  itself  subject  to  a 
demurrer;  and  that  the  demurrer  filed  to 
the  answer  related  back  to  the  complaint 
and  that  tbe  demurrer  being  thus  taken  to 
tbe  complaint  should  have  been  sustained. 
It  is  claimed  that  In  tbe  complaint  It  was 
alleged  that  the  mortgage  upon  which  this 
suit  is  based,  provided  that  tbe  property 
therein  described  should  be  sold  and  tbe  pro- 
ceeds thereof  applied  to  tbe  note  sued  on 
before  defendant  Collier  should  be  required 
to  pay  any  part  thereof,  and  that  it  was 
not  alleged  in  the  complaint  that  this  had 
been  done.  It  Is  true  that  when  a  demurrer 
Is  filed  to  the  answer  Its  effect  is  to  search 
all  prior  pleadings  and  it  operates  not  only 
against  the  answer  to  which  it  Is  Interposed 
but  it  is  also  taken  as  a  demurrer  to  tbe  com- 
plaint upon  which  the  action  is  Instltnted. 
and  if  that  pleading  contains  a  fatal  defect 
it  should  be  sustained  as  a  demurrer  to  sncb 
complaint  Carlock  v.  Spencer,  7  Ark.  12; 
Wade  V.  Bridges,  24  Ark.  569;  Yell  v.  Snow, 
24  Ark.  555;  Wood  v.  Terry,  30  Ark.  385; 
Bruce  v.  Benedict  31  Ark.  305. 

But  a  defect  in  tbe  complaint  may  be  ald- 
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ed  and  cared  by  an  answer.  If  a  complaint 
Is  defective  because  It  does  not  make  suffi- 
cient allegations  then  it  is  aided  by  an  an- 
swer which  Itself  makes  the  allegations,  In 
which  the  complaint  is  deficient;  and  this 
cures  the  complaint.  As  is  said  in  the  case 
of  Choctaw,  O.  ft  G.  Rd.  Co.  v.  Doughty,  77 
Ark.  1,  91  S.  W.  768,  "A  defect  in  pleading  Is 
aided  If  the  adverse  party  plead  over  to  or 
answer  the  defective  pleading  In  such  a 
mtoiner  that  an  omission  or  informality  there- 
in la  expressly  or  Impliedly  supplied  or  ren- 
dered formal  or  Intelligible."  Knight  v. 
Sharp,  24  Ark.  602;  Plndall  v.  Trevor,  80 
Ark.  249 ;  Davis  v.  Hare,  32  Ark.  386 ;  Webb 
V.  Davis,  37  Ark.  551;  Ogden  v.  Ogden,  60 
Ark.  70,  28  S.  W.  796,  46  Am.  St  Rep.  151 ; 
Hess  V.  Adler,  67  Ark.  444,  55  S.  W.  843. 
In  the  amendment  to  the  amended  answer 
the  defendant  Collier  alleged:  "This  de- 
fendant further  states  that  all  the  property 
has  been  exhausted  under  the  sale  of  the 
former  or  prior  mortgage  executed  by  the 
defendants  Thompson  and  Collier  to  John 
Grace."  This  allegation  in  the  answer  sup- 
plied the  omission  thereof  in  the  complaint, 
and  In  effect  was  an  averment  that  all  the 
property  described  in  the  mortgage  had  been 
sold  and  the  proceeds  thereof  properly  ap- 
plied; because  it  was  also  alleged  that  the 
mortgage  provided  that  the  proceeds  of  the 
sale -of  the  property  should  be  applied  first 
to  the  payment  of  the  debt  secured  by  the 
mortgage  given  to  Grace. 

It  is  alleged  in  the  answer  that  the  plain- 
tUt  warranted  the  title  to  the  property  for 
the  purchase  money  of  which  the  note  was 
given  and  that  the  warranty  had  been  brok- 
en, and  it  is  urged  that  this  set  forth  a  good 
defense.  But  the  answer  did  not  allege  that 
the  defendant  had  lost  or  been  dispossessed 
of  the  property  which  he  purchased  from 
plaintiff  by  reason  of  such  alleged  failure  of 
title.  There  is  no  breach  of  a  warranty  of 
title  merely  because  such  title  Is  disputed. 
The  mere  existence  of  a  right  to  the  property 
by  a  third  person  Is  not  sufficient.  There 
must  be  an  actual  deprivation  of  the  posses- 
sion of  the  purchaser  by  one  holding  a  su- 
perior title  before  there  Is  a  breach  of  the 
warranty  of  title.  As  Is  said  In  the  case  of 
Hynson  v.  Dunn,  5  Ark.  395,  41  Am.  Dec. 
100:  "Where  a  vendee  relies  on  the  warranty 
of  title,  whether  express  or  implied,  there 
must  be  a  recovery  by  the  real  owner  before 
an  action  can  be  maintained  for  a  breach  of 
contract  This  is  in  the  nature  of  an  evic- 
tion, and  it  Is  necessary  In  such  a  case  for 
the  pleading  to  show  that  the  vendee  had 
been  evicted  or  lawfully  deprived  of  the  use 
and  possession  of  the  property ;  and  in  omit- 
ting to  do  this  it  discloses  no  breach  of  war- 
ranty."   85  Cyc.  416. 

In  the  case  at  bar  it  sufficiently  appears 
from  the  allegations  of  the  pleadings  that  the 
property  was  sold  by  the  plaintiff  to  the  de- 


fendant in  1905,  at  the  date  of  the  execution 
of  the  note,  and  the  possession  thereof  turned 
over  to  defendant  and  that  he  remained  in 
possession  thereof  until  1900  when  same  was 
sold  under  the  mortgage  executed  to  Grace. 
Under  the  allegations  of  the  pleadings,  there- 
fore, there  was  never  a  deprivation  of  the  pos- 
session of  the  defendant  until  he  was  lawful- 
ly dispossessed  of  the  property  by  virtue  of 
the  mortgage  given  to  Grace.  This  was  in 
full  compliance  with  the  terms  of  the  mort- 
gage sued  on  In  this  case,  and  there  was  no 
breach  of  the  warranty  of  title  under  these 
allegations. 

It  follows  that  the  court  did  not  err  in  sus- 
taining the  demurrer  to  the  amended  answer 
of  defendant  Thompson  or  the  demurrer  to 
the  answer  of  defendant  Collier  as  amended. 

The  decree  is  affirmed. 

KIRBT,  J.,  dlssente;  HART,  J.,  dlsquaU- 
fled. 


HBADRICK  V.  H.  D.  WILUAMS  COOPER- 
AGE CO. 
(Supreme  Court  of  Arkansas.     Feb.  13,  1911.) 

1.  Appeai,  and  EBsoa  (§  927*)— Revikw— 
Pbksumftions — Pbobative  Force  of  Evi- 
dence. 

On  appeal  from  a  Judgment  in  favor  of  de- 
fendant, after  a  peremptory  instruction  in  its 
favor,  at  the  close  of  plaintiffs  case  the  testi- 
mony must  be  given  its  strongest  probative 
force  to  determine  whether  it  is  sufficient  to  sus- 
tain a  verdict  in  favor  of  plaintiff. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  {|  3748,  4024;  Dec.  Dig.  } 
927.*] 

2.  ApPKAt  AND  Erbob  (J  1133*)— Affibuance 
—Defect  in  Recoed. 

A  judgment  in  an  action  for  injuries  in 
which  a  verdict  was  directed  for  defendant  at 
the  close  of  plaintiff's  case  would  not  be  affirm- 
ed because  there  was  not  contained  in  the  bill 
of  exceptions  a  diagram  concerning  which  plain- 
tiff testified,  where  it  was  not  formally  intro- 
duced in  evidence,  and  it  appeared  that  the  tes- 
timony of  plaintiff  was  sufficiently  complete  to 
understand  it  without  the  aid  of  the  diagram. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror^   Cent  Dig.  IS  4450-4452;    Dec.   Dig.  | 

8.  Masteb  and  Servant  (J  190*)- Injuries 
TO  Servant  —  Neoliqencb  of  Fobeman— 
Proxiuate  Cause. 

Where  a  servant  was  called  upon  by  his 
foreman  to  perform  a  service  which  required 
him  to  pass  by  a  hole  which  was  hidden  by 
being  covered  with  sawdust,  and  he  was  in- 
jured by  stepping  into  the  hole,  and  it  was  the 
duty  of  a  fellow  servant  to  keep  the  hole  clean, 
the  foreman  was  guilty  of  negUgence  in  failing 
to  liave  the  hole  cleaned  out,  which  was  the 
proximate  cause  of  plaintiff's  Injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  %  457;   Dec.  Dig.  §  190.*] 

4.  Master  and  Servant  (8  289*)— Injttbies 
TO  Servant— Actions— Question  fob  Jury. 
Where  a  servant  employed  in  a  stave  mill, 
who  knew  of  a  certain  hole,  was  injured  by 
stepping  into  it  when  it  was  covered  with  saw. 
dust,  wnen  he  could  have  performed  his  duties 
without  passing  the  hole,  it  was  a  question  for 
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the  jury  whether  he  was  gnilty  of  contributory 
negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1110;  Dec.  Dig.  §  289.*] 
6.  Masteb  and   Sebtant  ({  233*)— Injuries 

TO  SEBVANT— CONIBIBUTOBT  NXOLiaENCE— 

Choice  or  W^ts. 

Though  there  may  be  two  ways  open  to  a 
servant  in  which  to  perform  his  work,  one  of 
which  turns  out  to  be  less  dangerous  than  the 
other,  and  he  adopts  the  other,  yet  if  that  way 
is  not  BO  dangerous  that  a  person  of  ordinary 
prudence  would  not  have  undertaken  it,  it  can- 
not be  said  that  the  servant  was  guilty  of  negli- 
gence because  he  chose  the  way  which  was  rea- 
sonably safe  but  which  was  not  the  safer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  702;   Dec.  Dig.  t  233.*] 

6.  Masteb  and  Sbbvant  ({  220*)— Injdbiks 
TO  Sebvant— Assumption  of  Risk— Com- 
plaint TO  Masteb. 

A  servant  does  not  assume  the  risk  of  dan- 
ger from  a  defect,  when  he  has  complained  of 
It,  and  is  relying  on  the  express  promise  of  the 
master  to  repair  the  defect,  unless  the  danger 
is  so  imminent  or  obvious  tiiat  no  prudent  man 
would  have  continued  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  841;  Dec.  Dig.  g  220.*] 

Appeal  from  Circuit  Court,  Independence 
County ;   Charles  Coflto,  Judge. 

Action  by  J.  T.  Headrick  against  the  H.  D. 
Williams  Cooperage  Company.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Reversed. 

See,  also,  159  Fed.  680,  86  C.  C.  A.  54a 

Oldfield  &  Cole,  for  appellant  Gaughan  & 
Slfford  and  McCaleb  &  Reeder,  for  appellee. 

ikIcCULLOCH,  C.  J.  Defendant,  while  op- 
erating a  stave  mill  In  Stone  county,  Ark., 
employed  plaintiff  to  work  at  the  equalizer 
saws.  He  received  personal  injuries  while  In 
the  discharge  of  his  duties,  and  sues  his  em- 
ployer for  damages,  alleging  negligence  on 
the  part  of  his  foreman  in  failing  to  box  the 
equalizer  saws  and  to  keep  the  hole  under- 
neath the  saws  free  from  sawdust  and 
blocks.  Defendant  in  Its  answer  denied  neg- 
ligence, and  pleaded  contributory  negligence 
on  the  part  at  plaintiff,  and  also  assumption 
by  him  of  the  risk.  The  trial  court  after 
plaintiff  had  concluded  his  testimony,  gave  a 
peremptory  instractton  In  favor  of  defend- 
ant and  Judgment  was  accordingly  entered 
against  plaintiff. 

We  must,  therefore,  in  testing  the  correct- 
ness of  the  court's  ruling,  give  the  testimony 
its  strongest  probative  force,  to  determine 
whether  or  not  it  is  legally  sufficient  to  sus- 
tain a  verdict  in  plaintiff's  favor.  His  in> 
Jury  occurred  August  23,  1906.  Plaintiff's 
work,  as  before  stated,  was  at  the  equalizer 
saws,  so  as  to  make  the  stave  bolts  of  equal 
lengths;  and  it  was  also  a  part  of  his  work 
to  go  to  the  rear  of  the  table  and  check  or 
steady  the  barrel  saw  and  strike  the  teeth  of 
tliat  saw  at  certain  intervals.  He  worked 
under  the  immediate  supervision  of  Siiaver, 
the  foreman,  who  was  the  defendant's  vice 
principal.    There  were  egg-shaped  holes  un- 


der the  equalizer  saws,  about  2  feet  long  and 
18  inches  wide,  to  receive  the  sawdust  and 
blocks  from  the  saws.  It  was  the  duty  of 
Arnold,  another  worlunan,  to  ke^  the  holes 
clear  of  accumulated  sawdust  and  blocks. 
When  the  holes  were  full,  it  was  difficult  to 
discern  them,  as  there  was  also  an  accnmnla- 
tion  of  sawdust  on  the  floor,  so  that  the 
edges  of  the  boles  could  not  be  seen.  About 
two  feet  to  the  left  of  the  equalizer  saws 
there  was  a  table  or  l>ench  on  which  the 
bolts  were  laid  after  lielng  equalized,  and  the 
t>arrel  saw  was  about  10  inches  to  the  left  of 
this  table.  The  afternoon  before  the  injury 
occurred  the  plaintiff  complained  to  Shaver 
that  the  saws  should  be  boxed,  and  that  the 
holes  should  be  cleaned  out  so  as  to  make  the 
place  about  the  saws  safe.  Shaver  prom- 
ised to  see  that  this  was  done,  and  asked 
plaintiff  to  continue  work.  The  exact  lan- 
guage in  which  the  promise  of  the  foreman 
was  couched  is,  as  testified  to  by  plaintiff,  as 
follows:  "Headrick,  if  you  will  work  on  I 
will  box  the  holes  up,  and  I  will  see  that 
John  Arnold  keeps  the  dust  out  of  the  holes. 
I  can't  hardly  run  without  you.  If  you  quit 
I  will  have  to  stop  until  I  get  another  hand." 
No  time  was  specified  wh«t  the  promise 
should  be  complied  with.  Shaver  did  not  box 
the  saws,  and  did  not  have  the  holes  cleaned 
out  as  promised.  The  next  day  after  the 
promise  was  made,  plaintiff.  In  passing  be- 
tween the  saws  and  the  table  In  order  to  get 
to  the  barrel  saw  to  steady  It  as  be  was 
commanded  to  do,  stepped  on  the  edge  of  the 
hole,  his  foot  slipped  in,  and  was  struck  by 
one  at  the  saws.  Shaver  was  standing  at 
the  t>arrel  saw  and  signaled  plaintiff  to  go  to 
that  saw  and  steady  It.  Plaintiff  testified 
that  the  holes  were  full,  and  that  he  could 
not  see  the  edges  on  account  of  the  sawdust 
He  also  testified  that  there  was  not  sufildent 
room  to  permit  him  to  pass  between  the  table 
and  the  barrel  saw,  and  that  it  was  not 
practical  to  go  around  the  barrel  saw  so  as 
to  avoid  going  between  the  table  and  the 
equalizer  saws. 

It  is  insisted  by  counsel  for  defendant  in 
the  first  place  that  the  bill  of  exceptions  does 
not  contain  all  the  testimony,  and  that  for 
this  reason  the  Judgment  should  be  affirmed. 
The  only  omission  suggested  is  a  diagram 
concerning  which  plaintiff  testified.  This 
was  not  formally  introduced  in  evidence,  but 
it  appears  to  have  been  produced  by  counsel 
for  defendant,  and,  while  testifying  in  re- 
sponse to  questions,  the  plaintiff  indicated  his 
explanations  by  pointing  to  the  diagram  and 
referring  to  it  The  witness,  however,  testi- 
fied fully  as  to  the  relative  positions  of  the 
saws,  holes,  table,  etc..  Bind  his  testimony  is 
complete  and  can  be  readily  understood  with- 
out the  aid  of  the  diagram.  It  would  add  no 
additional  light  on  the  subject,  and  does  not 
strengthen  the  case  either  way  so  far  as  con- 
cerns the  legal  sufficiency  of  the  evidence. 
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If  plalntlfTs  testimony  as  set  forth  In  the 
bill  of  exceptions  Is  found  to  be  legally  suf- 
ficient to  make  out  a  case  which  should  have 
gone  to  the  Jury,  the  absence  of  the  diagram 
does  not  weaken  it  nor  leave  room  for  a  pre- 
sumption that  Its  presence  In  the  bill  of  ex- 
ceptions would  establish  facts  to  contradict 
or  overcome  his  positive  statements. 

The  evidence  was  legally  sufflclent  to  war- 
rant a  finding  that  defendant's  foreman  was 
guilty  of  negligence  in  falling  to  have  the 
holes  cleaned  out,  and  that  this  was  the 
proximate  cause  of  plalntlfT's  Injury.  It  was 
the  duty  of  Arnold,  a  fellow  servant,  to  keep 
the  holes  clean;  but  plaintiff  was  working 
In  the  presence  and  under  the  Immediate  su- 
pervision of  the  foreman,  who  promised  to 
see  that  the  boles  were  cleaned  out  and  as- 
sumed the  duty  of  doing  so.  He  called  on 
the  plaintiff  to  perform  a  service  which  re- 
quired him  to  pass  along  by  the  bole,  and  It 
was  then  his  duty  as  vice  principal  of  the 
master  to  exercise  ordinary  care  to  make  the 
place  reasonably  safe.  Archer-Foster  Const. 
Co.  V.  Vaughn,  79  Ark.  20,  94  S.  W.  717. 

We  cannot  say  as  a  matter  of  law  that  the 
danger  from  going  between  the  table  and  the 
saws  with  the  hole  beneath  was  so  obvious 
that  an  ordinarily  prudent  person  would  not 
have  undertaken  It  It  was  a  question  for  a 
Jury  to  determine  whether  or  not  it  constitut- 
ed negligence  under  the  circumstances  for 
plaintiff  to  pass  between  the  table  and  the 
saws,  and  to  place  his  foot  so  close  to  the 
edge  of  the  hole  as  to  permit  It  to  slip  into 
the  bole.  Different  minds  may  reasonably 
reach  different  conclusions  from  these  facts, 
and  under  such  circumstances  it  Is  the  duty 
of  the  trial  court  to  submit  the  question  to 
the  Jury. 

Nor  should  It  be  said  that  because  plaintiff 
went  betw^n  the  table  and  the  saws  when  it 
was  possible  for  him  to  have  chosen  a  safer 
route  aronnd  the  table  and  barrel  saw,  he 
was,  as  a  matter  of  law,  guilty  of  contribu- 
tory negligence  in  failing  to  choose  the  safer 
route.  The  federal  Circuit  Court  of  Appeals 
for  this  district  have  announced  that  rule  in 
several  cases.  Gilbert  v.  Burlington  ft  R.  Co., 
128  Fed.  529,  63  C.  O.  A.  27.  That  court  did 
so  in  this  case  when  it  was  pending  there. 
H.  D.  Williams  Cooperage  Co.  v.  Headrick, 
159  Fed.  680,  86  C.  C.  A.  548.  But  we  have 
declined  to  adopt  that  rule,  as  we  think  it 
makes  the  employe  the  absolute  insurer  of 
bis  own  safety.  C,  O.  &  O.  R.  Co.  v.  Thomp- 
son, 82  Ark.  11,  100  S.  W.  83;  K.  O.  So.  Ry. 
Co.  V.  Henrle,  87  Ark.  443,  112  S.  W.  967. 
Even  though  there  may  be  two  ways  possibly 
open  to  an  employ^  in  which  t6  perform  hiig 
work,  one  of  which  turns  out  to  be  less  dan- 
gerous than  the  other,  and  be  adopts  the 
other  way,  yet  If  that  way  is  not  so  danger- 
ous that  a  person  of  ordinary  prudence  would 
not  have  undertaken  it,  the  court  should  not 
say  that  the  employe  was  guilty  of  negli- 


gence because  he  chose  that  way  which  was 
reasonably  safe,  but  which  was  not  the  safer. 
We  think,  as  said  In  our  former  cases,  that 
to  adopt  that  rule  would  be  to  make  the  em- 
ployg  the  Insurer  of  his  own  safety  In  choos- 
ing between  two  methods  of  doing  his  work, 
either  of  which  might  be  reasonably  safe. 

The  testimony  of  plaintiff  in  the  trial  be- 
low tended  to  show  that  while  it  was  pos- 
sible for  him  to  go  around  on  the  other  side 
of  the  barrel  saw  so  as  to  avoid  the  narrow 
path  between  the  equalizer  saw  and  the  table 
where  he  was  Injured,  yet  It  was  not  con- 
venient to  do  80  in  a  manner  to  respond 
promptly  to  his  master's  signal  and  perform 
his  duty  expeditiously.  The  Jury  should 
therefore  have  been  allowed  to  say  whether 
or  not  he  was  guilty  of  negligence. 

The  plaintiff  may  not  be  said  to  have  as- 
sumed the  risk  of  the  danger  where  he  has 
complained  of  a  defect  and  danger  and  is  re- 
lying on  the  express  promise  of  the  master  to 
repair  the  defects,  so  as  to  obviate  the  dan^ 
ger,  unless  the  danger  Is  so  Imminent  and  ob- 
vious that  no  prudent  man  would  have  con- 
tinued to  work  in  it.  St.  L.,  I.  M.  &  S.  Ry. 
Go.  V.  Mangan,  86  Ark.  507.  112  S.  W.  168; 
Marcnm  v.  Three  States  Lumber  Co.,  88  Ark. 
28,  113  S.  W.  857;  St  L.,  I.  M.  &  S.  Ry.  Co. 
V.  Holman,  90  Ark.  555,  120  S.  W.  146. 

While  the  unfulfilled  promise  of  the  mas- 
ter Is  outstanding — that  is  to  say,  during  the 
period  In  which  compliance  with  the  promise 
may  reasonably  be  expected — ^he,  the  master, 
and  not  the  servant.  Is  deemed  to  have  con- 
tracted to  bear  the  risk  of  the  danger,  unless 
the  danger  Is  so  obvious  that  no  prudent  man 
would  continue  In  the  work  under  the  cir- 
cumstances. 2  Labatt  on  Master  &  Servant, 
f  425. 

After  a  careful  consideration  of  the  testi- 
mony adduced,  we  are  of  the  opinion  that 
the  case  should  have  been  submitted  to  the 
Jury  under  appropriate  instructions  of  law, 
and  that  the  circuit  court  erred  in  giving  a 
peremptory  Instruction. 

Reversed  and  remanded  for  new  trial. 


lilNDSBX  V.  BLOODWORTH. 

(Supreme  Court  of  Arkansas.     Feb.  13,  1911.) 

1.  Landlobd  and  Tenant  (|  291*)— Failure 
TO  Pat  Rent— Action  fob  Unlawful  Dk- 
TAiNEB— Complaint. 

A  complaint  alleging  the  renting  of  a  farm 
by  plaintiff  to  defendant,  that  plaintiff  was  un- 
lawniliy  deprived  of  his  one-third  share  of  the 
crop  of  oats,  and  that  defendant  has  refused  to 
pay  rent  to  plaintiff,  and  has  appropriated  the 
entire  crop  of  oats  to  himself,  is  sufficient  to 
show  that  defendant  had  raised  an  oat  crop  on 
the  land,  one-third  of  which  was  dae  plamtiff 
for  the  use  of  the  land,  and  had  not  given 
plaintiff  his  one-third,  but  had  appropriated  it 
to  his  own  use,  and  so  by  necessary  inference 
that  plaintiff's  rent,  represented  by  the  portion 
of  the  crop  he  was  to  receive,  was  due,  and 
that  defendant  had  refused  to  pay  or  deliver  it 
to  plaintiff,  within   Kirby's  Dig.   g   3630,  pro- 
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Tiding  that,  irtiere  the  tenant  refuses  to  pay 
rent  when  due,  the  landlord  ma^  maintain  an 
action  of  unlawful  detainer  against  him,  if  he 
refuses  to  quit  possession  after  the  landlord  has 
given  him  three  days'  notice  to  quit,  and  made 
written  demand  on  him  for  the  possession. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  Sf  1238-1246;  Dec.  Dig.  i 
291.*] 

2.  PuiADiNG  n  311*)— Use  or  Bxhibxtb. 

The  description  in  the  complaint  of  the 
land  rented  by  plaintiff  to  defendant  may  be 
aided  by  the  written  notice  which  the  complaint 
allefes  was  served  on  defendant  demanding  pos- 
session of  "said  premises,"  and  is  attached  to, 
and  made  part  of,  the  complaint  as  an  exhibit; 
the  description  in  the  latter  not  being  contra- 
dictory of,  but  merely  completing  and  explain- 
ing, that  m.the  complaint 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  945;   Dec.  Dig.  {  311.*] 

8.  BviDKiTCE  (J  41*)— Judicial  Notict. 

The  court  will  take'  cognizance  that  there 
are  two  judicial  districts  in  a  certain  county 
created  by  statute,  and  of  sections,  townships, 
and  ranges  according  to  federal  surveys,  and  of 
the  particular  judicial  district  in  which  these 
iie  located. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  5&-«0;   Dec.  Dig.  {  41.*J 

Kirby,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Clay  County; 
Frank  Smith,  Judge. 

Action  by  0.  T.  Bloodworth  against  J.  C. 
Lindsay.  Judgment  for  plaintifF.  Defend- 
ant appeals.    Affirmed. 

Omitting  the  caption  the  complaint  Is  as 
follows:  "Comes  the  plalntlft  herein,  and  for 
cause  of  action  against  said  defendant  states 
that  on  tbe  16th  day  of  November,  1909,  he 
rented  to  the  defendant,  J.  O.  Llndsey,  for 
the  crop  season  of  1910  certain  parts  of  his 
farm  In  section  16,  township  21  N.,  of  range 
5  B.,  In  Clay  county.  Ark.,  as  evidenced  by 
a  written  contract  herewith  attached  mark- 
ed 'Exhibit  A,'  and  made  part  of  this  com- 
plaint ;  that  the  said  J.  C.  Llndsey  agreed  to' 
sow  a  certain  portion  of  said  land  in  rye  and 
timothy ;  that  the  said  Bloodworth  purchas- 
ed timothy  seed  to  sow  said  land  according 
to  said  contract,  but  the  defendant  has 
failed,  refused,  and  neglected  to  sow  said: 
land  in  compliance  with  bis  contract  as 
aforesaid;  that,  under  the  terms  of  the  said 
contract,  the  said  defendant  herein  agreed^ 
to  ditch  the  field  west  of  the  house  on  said 
farm  and  which  he  agreed  to  cultivate  in 
com,  peas,  and  oats,  with  a  good  scraper 
ditch  leading  Into  Cypress  creek ;  that  he  has 
failed,  refused,  and  neglected  to  ditch  same 
before  the  crop  season,  as  contracted;  that 
the  said  J.  0.  Llndsey  in  said  contract  agreed 
to  cultivate  said  land  In  com,  peas,  and 
oats;  that.  Instead  of  cultivating  the  land 
as  contracted,  he  has  put  In  a  small  por- 
tion of  same  in  sunflowers;  that  he  has 
sowed  about  six  acres  of  oats  and  has  wrong- 
fully, unlawfully,  and  without  any  right  or 
authority  whatever  pastured  his  stock  on 
said  oats  until  the  same  is  eaten  up  and 


destroyed,  thus  deprlvfiig  fills  plaintiff  of 
his  one-third  share  of  said  crop ;  that  he  has 
wrongfully,  unlawfully,  and  In  willful  tIoU- 
tion  of  his  contract  failed,  neglected,  and 
refused  to  plant  any  part  of  said  land  in 
com;  that  Instead  of  cultivating  said  land, 
as  he  contracted  to  with  this  plaintiff,  be 
wrongfully  and  unlawfully  pastured  his 
horses,  cows,  and  goats  on  said  fields,  thns 
depriving  this  plaintiff  of  his  one-third  share 
of  said  crops  as  rent  of  said  lands ;  and  that 
said  defendant  Is  allowing  a  great  portion  of 
said  lands  to  lay  idle  and  uncultivated,  and 
is  using  the  same  for  pasture  of  his  stock; 
and  that  the  defendant,  J.  G.  Llndsey.  has 
failed,  refused  to'  pay  rent  to  this  plaintiff, 
but  has  appropriated  the  entire  crop  of 
oats  to  his  own'  use.  Plaintiff  further  states 
that  the  rental  value  of  said  land  Is  $200. 
Plaintiff  further  states  that,  by  reason  of 
defendant  neglecting,  failing,  and  refusing  to 
comply  with  his  contract  and  sow  the  flva 
acres  around  the  main  dwelling  house  ia 
timothy,  he  Is  damaged  in  the  sum  of  $50; 
that,  by  reason  of  his  failure  to  ditch  land 
as  aforesaid,  he  has  suffered  damages  in  the 
sum  of  $50.  Plaintiff  further  states  that  be 
has  caused  a  written  notice  to  be  served 
on  said  defendant,  J.  C.  Llndsey,  more  than 
three  days  before  the  commencement  of  this 
action,  demanding  possession  of  said  prem- 
ises, and  said  notice  Is  hereto  attached  mark- 
ed 'Exhibit  B,'  and  made  a  part  of  tUs  com- 
plaint Plaintiff  further  states  that  he  is 
lawfully  entitled  to  the  possession  of  said 
lands  and  tenements  mentioned  herein,  and 
that  said  defendant  unlawfully  detains  the 
same  after  he  has  made  lawful  demand  there- 
for. Wherefore  plaintiff  prays  that  a  writ 
of  possession  Issue,  that  he  have  judgment 
against  said  defendant  for  the  possession  of 
said  premises  and  for  damages  as  aforesaid 
in  the  sum  of  $300,  and  for  all  proper  reliet 
C.  T.  Bloodworth.  Subscribed  and  sworn  to 
before  me  this  3rd  day  of  June,  1910.  W.  0. 
Irby,  Clerk,  by  J.  M.  Ourtls,  D.  CS." 

The  notice  to  quit,  which  Is  made  Exhibit 
B  to  complaint,  is  as  follows:  "To  J.  C. 
Llndsey:  You  are  hereby  notified  to  quit 
tbe  premises  on  which  you  are  now  living,  to 
wit:  North  half  of  the  Northwest  quarter 
and  S.  E.  \i  of  N.  W.  %,  section  16,  township 
21  North  of  "Range  5  East,  and  deliver  pos- 
session thereof  to  C.  T.  Bloodworth  within 
three  days  of  the  date  of  the  service  of  this 
notice  upon  you  or  steps  will  be  taken  to  dis- 
possess you.  C.  T.  Bloodworth."  Indorse- 
ment: "State  of  Arkansas.  County  of  Cla}' 
—I,  have  this  23rd  day  of  May,  1910,  duly 
served  the  within  notice  by  delivering  a 
copy  and  stating  the  substance  thereof  to 
the  within  named  J.  C  Llndsey.  Joe  M. 
Copeland,  Sheriff,  by  T.  L.  VovrVet,  D.  S. 
Fees:  Service  50  cents.  Mileage  10  cents. 
Filed  this  4th  day  of  June,  19ia  W.  0. 
Irby,  Clerk,  by  J.  M.  Curtis,  D.  C." 
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Tbe  Judgment  Is  as  follows :  "Now,  on  ibis 
the  llth  day  of  the  term  of  this  court,  comes 
tbe  plaintiff,  C.  T.  Bloodworth,  In  person, 
end  the  defendant,  though  called,  comes  not, 
but  makes  default,  and  It  appearing  to  the 
court  from  the  complaint  filed  herein  that 
this  Is  a  suit  In  unlawful  detainer  for  the 
possession  of  the  north  half  of  the  north- 
west quarter  and  the  southeast  quarter  of 
the  northwest  quarter  of  section  16,  township 
21  M.,  range  5  East,  and  that  the  defend- 
ant, J.  C.  Undsey,  has  been  duly  served  with 
summons  more  than  ten  days  prior  to  the 
first  day  of  the  present  term  of  this  court, 
and  no  answer  having  been  filed  or  appear- 
ance entered  by  said  defendant,  and  all  claim 
for  damages  being  waived  by  the  plaintiff, 
the  court  finds  for  the  plaintiff,  C.  T.  Blood- 
worth.  It  is  therefore  considered  by  the 
court,  ordered,  and  adjudged  that  plaintiff, 
C.  T.  Bloodworth,  have  and  recover  of  and 
from  the  defendant,  J.  C.  Lindsey,  the  pos- 
session of  tbe  north  half  of  the.  northwest 
quarter  and  tbe  southeast  quarter  of  the 
northwest  quarter  of  section  10,  township  21 
N.,  range  5  East,  for  which  writ  of  posses- 
sion shall  immediately  issue,  and  that  said 
C  T.  Bloodworth  have  and  recover  of  and 
from  the  defendant,  J.  C.  Lindsey,  all  his 
proper  costs  in  this  suit  expended,  for  which 
execution  may  issue." 

F.  G.  Taylor,  for  appellant.  Moore  & 
Bloodworth,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  Under  Act  Feb.  5,  1891,  where  the 
tenant  refuses  to  pay  rent  when  due,  the 
landlord  may  maintain  an  action  of  unlaw- 
ful detainer  against  him,  if  he  refuses  to 
quit  possession  after  the  landlord  has  given 
him  three  days'  notice  to  quit  and  made  writ- 
ten demand  upon  him  for  the  possession. 
Section  3630,  Klrby's  Dig. ;  Parker  v.  Geary, 
57  Ark.  303,  21  S.  W.  472.  The  allegation  in 
the  complaint  that  the  plaintiff  was  unlaw- 
fully deprived  "of  Itis  one-third  share  of  the 
crop  of  oats,"  and  that  "defendant  has  re- 
fused to  pay  rent  to  this  plaintiff  and  has 
appropriated  the  entire  crop  of  oats  to  his 
own  use,"  Is  sufficient  to  show  that  the  ap- 
pellant had  raised  an  oat  crop  on  a  por- 
tion of  the  place,  one-third  of  which  was  due 
appellee  for  the  use  of  the  land,  and  that 
appellant  had  not  given  to  appellee  this  one- 
third,  but  had  appropriated  it  to  his,  appel- 
lant's, own  use.  The  necessary  inference 
from  this  allegation  is  that  the  appellee's 
rent,  represented  by  the  portion  of  the  crop 
he  was  to  receive,  was  due,  and  t"hat  appel- 
lant Iiad  refused  to  pay,  or  deliver  it  to 
appellee. 

The  other  allegations  of  the  complaint 
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show  that  the  appellant  had  violated  the  ob- 
ligations of  his  contract  with  appellee  in 
such  manner  as  to  evince  an  intention  on  his, 
appellant's,  part  not  to  pay  the  rents  as  stipu- 
lated for,  and,  in  fact,  to  abandon  the  con- 
tract. The  complaint  is  crude,  but,  taken  as 
a  whole,  It  certainly  states  facts  to  show 
that  appellant  had  wholly  abandoned  the  con- 
tract which  created  the  tenancy,  and  that  Us 
holding  thereafter  was  unlawfuL 

The  cause  of  action  was  stated  Inartistic- 
ally  and  defectively,  but  it  was  nevertheless 
stated,  and  called  for  some  response  from 
appellant,  which  he  having  failed  to  make 
most  suffer  the  consequences.  As  was  said 
in  Buckner  v.  Warren,  41  Ark.  534:  "If  the 
facts  as  set  out  In  the  complaint  are  true, 
the  defendant  had  himself  abandoned  the 
contract,  thus  authorizing  the  plaintiff  to  dls- 
afilnn  it,  and  to  regain  possession  of  his 
land  by  this  summary  process."  The  alle- 
gation of  the  complaint  that  "plaintiff  has 
caused  a  written  notice  to  be  served  on  the 
defendant  more  than  three  days  before  the 
commencement  of  the  action  demanding  pos- 
session of  said  premises,  and  said  notice  is 
hereto  attached  marked  'Exhibit  B'  and  made 
part  of  this  complaint,"  was  sufficient  to  de- 
scribe the  lands  when  taken  in  connection 
with  the  further  allegation  that  plaintiff  had 
"rented  to  the  defendant  certain  parts  of  his 
farm  in  Sec.  16,  Township  21  North  of 
Range  5  East,  in  Clay  county,  Arkansas." 
With  the  description  of  the  land  given  in  the 
complaint  and  the  reference  made  to  the 
"said  premises,"  possession  of  which  was 
demanded  in  the  notice  that  was  made  an 
exhibit  to  the  complaint,  the  court  could 
readily  identify  the  land.  The  notice  could 
be  referred  to,  not  to  contradict  or  control, 
but  in  explanation  of  the  allegations.  This 
is  not  in  conflict  with  Euper  v.  State,  83 
Ark.  223,  107  S.  W.  179,  where  we  held  that 
the  exhibit  could  not  be  used  to  control  the 
averments  of  the  complaint.  Here  it  is  used 
not  to  control,  but  to  complete  and  explain 
the  allegations  of  the  complaint  Bouldin 
V.  Jennings,  92  Ark.  299,  122  S.  W.  039; 
Abbott  V.  Rowan,  33  Ark.  596. 

The  court  will  take  cognizance  that  there 
are  two  Judicial  districts  in  (May  county, 
created  by  act  of  tbe  Legislature,  and  will 
also  take  notice  of  sections,  townships,  and 
ranges  according  to  surveys  of  the  United 
States  government,  and  of  the  particular 
Judicial  district  in  which  these  are  located. 
Blttle  V.  Stuart,  34  Ark.  224.  See,  also. 
Rachels  v.  Stecher  C!ooperage  Works  (Ark.) 
128  8.  W.  348. 

There  is  no  error,  and  tbe  Judgment  Is 
affirmed. 

EIRBT,  J.,  dissents. 
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CUNNINGHAM  et  al.  v.  TOTE. 

(Supreme  Court  of  Arkansas.     Feb.  13,  1911.) 

1.  Appeal  akd  Ebbob  (J  1009*)— FiSDiNas— 

CONCLtrSIVENESS. 

The  findings  of  the  chancellor  will  not  be 
set  aside  on  appeal  unless  there  is  a  clear  pre- 
ponderance of  tne  evidence  against  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3970-3978;  Dec.  Dig.  i 
1009.*] 

2.  Bills   and   Notes   (i  525*)— Bona   Fide 
PuBCHABEB— Evidence. 

Evidence  held  to  support  a  finding  that  a- 
purchaser  of  notes  was  not  am  innocent  pur- 
chaser for  value. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  {§  1832-1839;    Dec  Dig.   t 

8.  Bills   and  Notes  <{  335*)  — Rights  or 

Ptjbchaseb— Notice. 

A  purchaser  of  notes  given  by  the  maker 
to  the  payee  for  the  price  of  land  to  be  con- 
veyed with  good  title,  with  notice  that  the  mak- 
er is  under  obligation  to  pay  notes  be  has  given 
to  get  a  good  title,  takes  the  notes  burdened 
with  the  obli^tlon  of  the  payee  to  procure  a 
good  title,  which  must  be  fulfilled  before  he  may 
collect  the  notes. 

[Ed.  Note.— For  .  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  817;    Dec.  Dig.  §  335,*] 

Appeal  from  Pnlaski  Chancery  Court; 
Jno.  B.  Martineau,  Chancellor. 

Suit  by  Mrs.  Mary  Toye  against  J.  C.  Cun- 
ningham and  another.  From  a  decreet  for 
plaintiff,  defendant  named  appeals.    Affirmed. 

Appellee  bought  of  L.  A.  Dunn  lot  4,  block 
1,  Femdale  addition  to  Little  Rock,  under  a 
contract  ot  sale  which  provided  that  appellee 
should  pay  for  the  lot  the  sum  of  $550,  of 
which  $50  was  to  be  paid  in  cash  and  the 
balance  in  50  notes  of  $10  each,  payable 
monthly,  with  8  per  cent,  interest  Upon 
payment  of  the  purchase  money  Dunn  agreed 
to  convey  the  lot  "by  a  good  and  sufficient 
deed."  The  several  notes  were  in  form  as 
follows:  "$10.00.  Little  Rock,  Ark.  January 
29,  1908.  On  or  before  sixty  days  after  date, 
I  promise  to  pay  to  the  order  of  Luther  Dunn, 
at  his  office  In  Little  Rock,  Ark.,  the  sum  ot 
ten  dollars,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum  from  date  until  paid, 
all  of  said  interest  payable  (at)  maturity,  be- 
ing one  of  the  deferred  payments  for  the 
following  described  property,  to  wit:  Lot 
4,  block  1,  Ferndale  addition.  This  note  Is 
a  lien  on  the  property  above  mentioned.  No. 
1.  Due  2-29-1908.  [Signed]  Mrs.  Mary  T. 
Toye."  Immediately  after  ithe  sale  of  the 
lot,  about  February  1,  1908,  Dunn  sold  the 
entire  series  of  Toye  notes  to  appellant.  The 
consideration  was  an  automobile  and  a 
graphophone.  Dunn  had  purchased  the  lot 
from  Ratterree  &  Son  for  the  sum  of  $400, 
paying  the  sum  of  $50  in  cash,  and  executing 
bis  notes  in  sums  of  $10  each  payable  month- 
ly for  the  balance.  At  the  time  he  contract- 
ed to  sell  the  lot  to  appellee,  he  owed  22  or 
23  of  the  monthly  notes.  He  had  paid  on  the 
lot  the  sum  of  $170.    It  was  understood  be- 


tween appellee  and  Dunn  at  the  time  of  the 
sale  of  the  lot  by  him  to  her  that  he  would 
pay  his  notes  for  the  lot  every  month,  and 
turn  them  over  to  her  before  she  paid  ber 
notes  to  him.  Ratterree,  the  owner  of  the 
lot,  sold  the  notes  Dunn  had  executed  to  him 
to  Ben  Cox.  The  appellee  continued  to  pay 
the  notes  executed  by  her  nntU  she  bad 
paid  the  sum  of  $190,  leaving  notes  to  the 
amount  of  $360  unpaid.  She  ceased  to  pay 
in  May,  1909,  because  Dunn  was  not  payins 
his  notes  according  to  contract  She  brought 
this  suit,  alleging  substantially  the  above 
facts,  and  that  appellant  purchased  her  notes 
from  Dunn  with  full  knowledge  of  the  fact 
that  Dunn  liad  not  paid  his  notes  to  Ratter- 
ree, and  with  full  knowledge  of  the  Incum- 
brance upon  the  lot  She  made  appellant 
Dunn,  Ra4:terree,  and  Cox  defendants.  She 
alleged  full  compliance  with  her  contract  to 
date,  and  offered  to  pay  the  balance  of  $360. 
She  prayed  "that  a  decree  be  entered  In 
favor  of  the  plaintiff  specifically  enforcing 
the  agreement  made  by  said  L.  A.  Dunn  with 
plaintiff,  and  that  all  title,  legal  and  eqni- 
(table,  to  said  lot,  be  divested  out  of  the  de- 
fendants, each  of  them,  and  invested  in  this 
plaintiff,  and  for  all  other  and  such  f nrther  re- 
lief as  may  seem  proper  to  this  court"  Ap- 
pellant answered  alleging  that  he  purchased 
the  notes  for  a  valuable  consideration  with- 
out notice  and  before  maturity,  and  denied 
ttiat  he  purchased  with  knowledge  of  any 
incumbrance  upon  the  lot.  He  prayed  that 
if  specific  performance  be  granted,  no  decree 
be  entered  impairing  in  any  manner  his  lien 
on  the  lot  and  for  all  proper  relief.  Ratter- 
ree answered,  alleging  that  the  sum  of  $aoa- 
26  was  still  due  on  the  purchase  money,  and 
that  he  was  ready  to  execute  warranty  deed 
when  same  was  paid.  Oox  answered  tiiat  be 
held  notes  executed  by  Dunn  to  Etatterree, 
that  the  amount  unpaid  was  $200.26,  includ- 
ing Interest  unpaid. 

The  court,  after  hearing  the  evidence,  en- 
tered the  following  decree:  "  •  •  •  That 
the  plaintiff,  Mary  Toye,  pay  into  the  r^te- 
try  of  the  court  the  sum  of  $360,  the  balance 
due  on  said  property;  that  out  of  this 
amount  the  sum  of  $200.26  and  interest  be 
paid  to  Ben  Cox  upon  his  canceling  and 
surrendering  the  notes  held  by  him;  tliat 
the  balance  of  the  $360.00  be,  after  all  of  the 
costs  of  this  action  are  paid,  turned  over  to 
J.  C.  Cunningham,  and  the  said  J.  C.  Cun- 
ningham is  hereby  ordered  to  cancel  and  de- 
liver to  Mary  Toye  all  of  the  notes  against 
her  held  by  the  said  J.  C.  Cunningiiam,  and 
is  further  ordered,  adjudged,  and  decreed 
that  the  said  J.  R.  Ratterree  make  and  de- 
liver to  the  said  Mary  Toye  a  good  and  snfD- 
clent  deed  to  lot  four  (4),  In  block  one  (1), 
of  Femdale  addition  to  the  city  of  Little 
Rock,  Ark.,  that  defendant  J.  C.  Cunning- 
ham pay  all  costs  of  this  action  for  which 
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ezecntlon  may  issne  aa  upon  a  Judgment  at 
law." 

nie  defendant  Onnnlngham  duly  prose- 
cutes this  appeal. 

J.  B.  Webster,  for  appellant  Ben  D.  Brick- 
hooae,  for  appellee. 

WOOD,  J.  (after  stating  the  facta  as  above). 
The  only  question  necessary  to  decide  Is 
whether  or  not  appellant  was  an  Innocent 
purchaser  for  value.  Appellant  testified  that 
he  purchased  the  notes  in  the  ordinary 
coarse  of  business,  giving  in  payment  there- 
for an  automobile  worth  $500  or  $600;  that 
at  the  date  of  the  purchase  be  knew  noth- 
ing about  Dunn's  outstanding  notes  for  the 
pnrchase  of  the  lot  from  Ratterree.  He  fur- 
ther testified  that  Dunn  ofCered  to  sell  him 
the  lot  before  he  sold  same  to  Mrs.  Toye, 
but  that  he  wanted  something  on  which  he 
could  realize  Immediately.  He  considered 
the  automobile  as  good  as  the  lot  Dunn, 
en  the  other  hand,  testified  that  he  told  ap- 
pellant at  the  time  the  notes  were  assigned 
to  him  that  be  still  owed  his  notes  on  the 
purchase  price.  He  further  testified  that 
the  automobile  that  he  received  in  payment 
for  the  notes  was  worth  from  $125  to  $200, 
that  he  could  not  sell  it  for  |20O.  It  was 
purely  a  question  of  fact  as  to  whether  ap- 
pellant purchased  the  notes  from  Dunn  with- 
out notice  of  the  equities  between  Dunn  and 
appellee.  Unless  there  Is  a  clear  preponder- 
ance of  the  evidence  against  the  findings 
of  the  chancellor,  this  court  will  not  set  them 
aside.  Hlnkle  ▼.  Broadwater,  73  Ark.  489, 
84  S.  W.  610;  Brown  v.  Wyandotte  &  South- 
eastern Ry.  Co.,  68  Ark.  134,  66  S.  W.  862; 
Farmer  v.  First  National  Bank,  8»  Ark.  132, 
115  S.  W.  1141.  131  Am.  St.  Rep.  7».  The 
testimony  seems  to  be  evenly  balanced.  In 
such  case  the  finding  of  the  chancellor  must 
be  sustained.  Letchworth  v.  Vaughan,  77 
Ark.  306,  90  S.  W.  1001.  The  preponderance 
must  be  against  the  finding  of  facts  by  the 
chancellor  or  else  such  finding  must  be  up- 
held. Norman  y.  Pugb,  75  Ark.  52,  86  S.  W. 
833 ;  J.  H.  Magill  Lumber  Co.  v.  Lane-White 
Lomber  Co.,  90  Ark.  426,  119  S.  W.  822.  See, 
also,  Goerke  v.  Rodgers,  75  Ark.  72,  86  S.  W. 
837.  The  chancellor  therefore  did  not  err 
In  holding  that  appellee  was  not  an  innocent 
purchaser. 

It  is  suggested  thait  appellant  should  be  be- 
lieved in  preference  to  Dunn  because  Dunn 
is  seeking  to  shift  his  legal  liability  on  ap- 
pellant But  Dunn  was  under  the  same  lia- 
bility after  he  gave  his  testimony  as  he  was 
before.  His  testimony  did  not  tend  to  re- 
lieve him  of  any  liability.  He  was  still  lia- 
ble for  the  unpaid  purchase-money  notes  he 
had  executed.  Taking  the  testimony  of 
Dmm  as  true,  as  the  chancellor  found,  then 
appellant  knew  when  he  purchased  the  notes 
from  Dunn  that  the  latter  was  under  obli- 


gation to  pay  off  the  notes  he  had  given  in 
order  to  get  a  title  himself,  and  that  he  was 
bound  to  make  appellee  a  title.  He  took  the 
assignment  of  the  notes  for  the  purchase 
money,  knowing  that  the  assignor  and  payee 
was  under  obligaitlon  to  make  title  to  the  lot 
when  the  notes  were  paid.  As  assignee,  with 
notice,  he  took  the  notes  burdened  with  this 
obligation,  and  had  to  fulfill  it  before  he 
could  collect  the  notes.  See  Smith  v.  Henry, 
7  Ark.  213,  44  Am.  Dec.  640 ;  Sorrells  v.  Mc- 
Henry,  38  Ark.  133.  This  was  in  effect  the 
chancellor's  decree. 

No  affirmative  relief  is  asked  by  appellant 
against  Dunn. 

The  decree  is  affirmed. 


WILSON  V.  WILSON. 
(Supreme  Court  of  Arkansas.     Feb.  6,  1911.) 

1.  DivoBCE  (§J  128,  129*)— Evidence— SuTfFi- 
cienct—Adui-tebt— Physical  Condition. 

Findine  by  the  chancellor  in  favof  of  the 
defendant  In  an  action  for  divorce,  alleging 
adaltery  and  the  contraction  of  a  venereal  dis- 
ease by  the  defendant,  held  supported  by  the 
preponderance  of  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
C!ent  Dig.  H  410-454;  Dec  Dig.  »  128^  129.»] 

2.  Divorce  (|  27*)  —  Gkounds  —  Cbotxtt— 
False  Chaboes  in  Pleading. 

Wher0  the  plaintiff's  complaint  for  divorce 
charges  the  defendant  with  having  committed 
adaltery  and  with  contracting  a  venereal  dis- 
ease in  consequence,  and  such  charges  are  not 
sustained  by  the  evidence,  the  falsity  of  the 
charges  is  sufScient  ground  for  granting  the  de- 
fendant's cross-action  for  divorce,  as  constitut- 
ing the  cruel  treatment  and  Indignities  charged 
by  the  defendant. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  §{  62-83 ;   Dec.  Dig.  i  27.*] 
'  Kirby,  J.,  dissenting. 

Appeal  from  Oreene  Chancery  Court;  W. 
S.  Luna,  Special  Chancellor. 

Action  for  divorce  by  L.  A.  Wilson  against 
Margaret  Wilson  and  cross-action  for  divorce 
by  the  defendant  Plaintiff's  action  dismiss- 
ed for  want  of  equity,  and  defendant  granted 
a  divorce,  and  the  plaintiff  appeals.  Af- 
firmed. 

This  is  an  action  for  divorce  instituted  by 
L.  A.  Wilson  against  Margaret  Wilson.  The 
plaintiff  allies  that  the  defendant  had  com- 
mitted adultery  subsequent  to  their  marriage, 
and  as  a  consequence  thereof,  had  become 
affected  with  a  contagious  venereal  disease 
called  "syphilis."  The  defendant  filed  an  an- 
swer and  cross-complaint  She  denied  that 
she  had  committed  adultery,  and  denied  that 
she  had  syphilis.  She  asked  for  a  divorce 
on  the  ground  of  cru^  treatment  and  in- 
dignities offered  her.  Plaintiff  and  defend- 
ant became  acquainted  through  a  matrimon- 
ial agency,  and  were  married  on  the  23d  day 
of  December,  1904,  in  the  dty  of  St  Louis. 
They  came  to  plaintiff's  residence  at  Para- 
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gould,  Ark.,  and  lived  tbere  until  tbelr  sepa- 
ration about  the  middle  of  October,  1908. 
This  action  was  commenced  on  December 
11,  1908.  Plaintiff  Is  39  years  old,  and  tes- 
tified substantially  as  follows: 

Some  time  after  they  were  married,  de- 
fendant confessed  to  him  that  she  had 
syphilis.  She  said  that  she  caught  it  in  a 
closet,  and  for  2%  years  plaintiff  t>elteved 
her  story.  He  got  some  medical  books  and 
tried  to  treat  her  for  it,  but  she  grew  worse. 
She  also  went  to  Hot  Springs  and  stayed  3 
months  for  treatment.  Plaintiff  does  not 
state  what  time  defendant  went  to  Hot 
Springs  for  treatment,  but  leaves  the  Infer- 
ence that  it  was  something  more  than  one 
year  after  she  first  became  inoculated  with 
the  disease.  The  trip  cost  plaintiff  $60  to 
$65.  She  took  the  mercury  rubbing  treat- 
ment and  baths.  She  also  corresponded  with 
a  patent  medicine  company  at  Atlanta,  Ga., 
advertising  a  remedy  called  S.  S.  S.  as  a  spe- 
cific for  syphilis.  She  took  $75  worth  of  it 
He  exhibits  to  Ills  deposition  a  letter  pur- 
porting to  have  been  writt^i  by  the  Swift 
Specific  Company  to  bis  wife  in  answer  to 
one  from  her,  in  which  they  extolled  the 
virtues  of  S.  S.  S.  and  advised  her  how  to 
use  it  to  cure  syphilis.  The  letter  was  very 
lengthy,  and  diagnosed  her  disease  as  syph- 
ilis, and  gave  directions  as  to  treatment. 
The  date  of  the  letter  was  November  9,  1907. 
Plaintiff  gave  her  $25,  and  defendant  went 
to  Memphis  and  stayed  2  weeks,  where  she 
was  treated  by  Dr.  Carter,  who  plaintiff 
thinks  was  a  specialist  on  the  disease  of 
syphilis.  At  that  time,  her  throat  was  sore, 
and  she  could  not  swallow  solid  food.  When 
she  returned,  she  brought  a  prescription, 
which  plaintiff  had  filled  several  times  in 
Paragould.  It  was  one  usually  given  for 
syphilis.  Defendant  had  sores  on  her  sides, 
and  plaintiff  bought  her  some  caustic  to  burn 
the  sores.  He  had  sexual  Intercourse  with 
her  during  the  whole  of  their  married  life, 
and  did  not  contract  the  disease.  Plaintiff, 
on  cross-examination,  stated  that  be  had 
been  married  three  times,  abd  in  answer  to 
the  question,  "Do  you  remember  what  charg- 
es you  preferred  against  your  wives?"  he 
said,  "Adultery  and  general  indignities." 
Plaintiff  stated  that  a  few  nights  before 
their  separation  defendant  confessed  to  bba 
that  she  bad  committed  adultery  subsequent 
to  their  marriage  with  one  Smith,  and  caught 
the  disease  from  him.  Plaintiff  then  made 
up  his  mind  not  to  live  with  her  longer, 
and  called  in  his  brother  to  hear  her  con- 
fession. Defendant  again  made  the  confes- 
.slon  to  plaintiff  in  the  presence  of  his  broth- 
er. On  several  occasions  past  prior  to  their 
separation,  defendant  cursed  and  abused 
plaintiff,  calling  him  vile  names.  He  also 
states  that  she  on  one  occasion  asked  him 
to  get  a  cook,  stating  that  she  did  not  care 
If  he  slept  with  the  cook.  She  also  advised 
him  to  visit  a  bawdyhouse.  During  a  part 
of  their  married  life,  defendant  traveled  as  a 


hair  dresser.  At  one  time  she  was  In  the 
sanitarium  at  Paragould,  being  treated  for 
appendldtis.  He  does  not  remember  whether 
or  not  she  was  taking  S.  S.  S.  at  ttiat  time. 

Plaintiff's  brother  testified  about  hearing 
a  conversation  between  plaintiff  and  defend- 
ant in  which  defendant  first  said  she  caoght 
syphilis  in  a  closet,  and  afterwards  admitted 
that  she  had  caught  it  from  a  man  named 
Smith.  The  confession  took  place  about  8 
or  9  o'clock  at  night  He  also  stated  that 
he  had  heard  her  complaining  about  havln; 
syphilis  before  she  went  to  the  sanltariom  to 
be  treated  for  appendicitis. 

Joseph  Reynolds  testified  that  at  one  time 
he  went  to  plaintiff's  house  to  pay  his  reat. 
and  defendant  received  him.  She  told  bim 
that  she  had  been  informed  that  be  conid 
cure  syphilis,  and  wanted-bim  to  treat  her 
for  that  disease.  This  conversation  occur- 
red In  October  or  November,  1905  or  I9(,ic. 
Witness  was  only  slightly  acquainted  with 
defendant. 

Another  witness  testified  that  she  had  a 
conversation  with  defendant  in  which  she 
admitted  that  she  had  sypbtlis,  and  asked 
her  If  Reynolds  could  cure  her.  She  said 
this  was  the  first  time  she  met  defendant, 
and  never  had  any  further  acquaintance  with 
her.  Witness  refused  to  answer  if  she  bad 
ever  had  sexual  intercourse  with  men,  and 
witness  Reynolds  refused  to  answer  whether 
or  not  be  and  his  wife  ran  a  bawdybouse 
while  they  lived  in  Paragould.  Other  tes- 
timony of  this  witness  and  of  Reynolds  leads 
to  the  Inference  that  he  ran  a  bawdyhouse 
in  Paragould,  and  that  she  was  a  woman  of 
easy  virtue. 

Tom  Lindle,  for  plaintiff,  testified  that  he 
went  to  plaintiff's  house  with  Joe  Reynolds, 
who  went  to  pay  some  rent ;  that  defendant 
hauded  him  a  note  in  which  she  invited  him 
to  have  sexual  Intercourse  with  her;  tbat 
he  had  never  seen  her  before,  but  that  be 
did  have  intercourse  with  her  there  In  the 
house,  and  as  a  result  caught  syphilis;  that 
this  happened  three  yeare  ago;  witness  was 
testifying  November  8,  1909;  that  he  left 
there  and  never  saw  defendant  again  nntil 
the  day  he  gave  his  testimony,  and  in  the 
meantime  Iiad  been  going  from  place  to  place. 

Dr.  McKenzie,  for  the  plaintiff,  upon  being 
shown  the  prescription  of  Dr.  Carter  refer- 
red to  by  plaintiff  in  his  testimony  said  that 
it  was  one  of  the  liest  prescriptions  he  knew 
for  syphilis;  that  It  is  sometimes  used  for 
gonorrheftl  rheumatism.  On  cross-examina- 
tion he  said  that  the  prescription  Is  some- 
times used  for  rheiimatism  and  the  blood, 
and  is  all  right  for  the  blood. 

The  plaintiff  being  recalled  testified  that 
three  or  four  months  after  their  marriage, 
defendcmt  went  into  her  trunk  which  was 
open,  and  grabbed  out  a  handfnl  of  papeis. 
She  dropped  a  certificate  and  plaintiff  stoop- 
ed over  to  pick  it  up,  she  grabbed  it  from 
his  hand,  and  threw  it  with  several  othen 
into   the  Btove.     She   overlooked  one,  and 
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plaintiff  picked  It  up.  It  purported  to  have 
been  a  certificate  from  a  physician  of  De- 
troit, Mich.,  stating  that  he  had  on  that 
date  examined  Margaret  Thunnahan  and 
that  she  did  not  hare  any  venereal  disease. 
Defendant's  maiden  nan^e  was  Thunnahan, 
and  she  resided  tn  Michigan  before  her  mar- 
riage. Plaintiff  says  that  defendant  then 
confessed  to  blm  that  she  bad  been  an  In- 
mate of  a  bawdyhouse  before  her  marriage, 
and  had  made  money  as  a  prostitute.  Plain- 
tiff kept  the  certificate  and  made  it  as  an 
exhibit  to  bis  deposition.  On  cross-examln- 
atlon,  we  quote  from  his  testimony  as  fol- 
lows: "Q.  Ton  had  Intercourse  with  her 
and  did  not  catch  the  disease?  A.  Only  be- 
tween taps.  Q.  But  you  did  have  inter- 
course? A.  Well,  it  was  after  the  chancres 
were  gone." 

The  defendant  testified  for  herself.  She  de- 
nied that  she  had  ever  committed  adultery 
or  that  she  ever  had  syphilis.  She  denied 
that  she  had  ever  been  the  inmate  of  a 
bawdyhouse,  or  that  she  had  been  examined 
by  any  one  for  a  venereal  disease.  She  de- 
nied categorically  all  the  statements  attrib- 
uted to  her  by  her  husband  and  the  other 
witnesses  as  to  her  acts  of  adultery,  confes- 
Blons  of  adultery,  or  admissions  of  having 
syphilis.  She  denied  cursing  and  abusing  her 
husband,  and  testified  to  acts  of  ill  treat- 
ment from  him.  Other  witnesses  for  her 
testified  as  to  her  good  character  and  conduct 
since  she  came  to  Paragonld.  From  the  ab- 
stract of  appellant,  we  quote  the  following: 

"Dr.  H.  N.  Dickson  testified  for  defend- 
ant that  he  treated  defendant  the  flrsl 
time  for  barrenness,  and  examined  her  womb, 
carried  out  the  treatment  by  opening  the 
womb.  In  this  examination  we  found  no 
evidence  of  venereal  disease;  did  not  notice 
Uny  symptoms  or  signs.  We  treated  her 
afterwards  for  what  we  thought  was  ap- 
pendicitis and  ovarian  troubles,  removing  the 
ovaries.  The  treatments  were  two  years 
apart  I  think.  We  failed  to  notice  any  evi- 
dence of  venereal  disease  In  either  treatment, 
and  if  any  such  disease  bad  existed  we 
would  have  been  reasonably  certain  to  have 
noticed  it  I  am  willing  to  stake  my  repu- 
tation that  syphilis  will  show  in  a  physical 
examination,  and  can  support  it  by  any  kind 
of  evidence.  Occasionally  it  does  not  show. 
I  never  made  any  special  examination  as  to 
whether  she  had  ever  had  the  syphilis.  I  am 
a  regularly  licensed  physician  and  surgeon, 
graduated  from  Vanderbllt  In  1880,  Tulane 
in  1895,  and  the  Chicago  post  graduate 
school  1900,  and  in  the  Chicago  Polytechnic 
In  1907.  Syphilis  is  divided  Into  three  stages, 
and  the  first  and  second  are  contagious.  The 
symptoms  are  sores  on  the  body  and  muc- 
ous membranes.  Sexual  Intercourse  between 
husband  and  wife  when  one  or  the  other  is 
Infected  without  contracting  the  disease  is 
possible,  but  not  probable.  Some  people  are 
Immune  from  the  disease.    The  Carter  pre- 


scription Is  used  for  a  good  many  diseases, 
and  In  other  similar  combinations.  It  Is  used 
in  a  majority  of  chronic  skin  diseases,  not 
syphilis.  It  is  prescribed  for  liver  and  brain 
diseases,  not  syphilis.  It  Is  regarded  as  one 
of  the  very  best  remedies  for  syphilis.  I  ex- 
amined the  vagina  when  she  was  being  treat- 
ed for  barrenness,  which  treatment  lasted 
three  or  four  weeks.  Chancres  leave  no 
scars,  but  leave  sores  which  often  heal  np, 
and  leave   no  sores,   or  signs." 

Defendant  Introduced  testimony  showing 
that  plaintiff  was  a  spiritualist,  and  became 
angry  when  his  wife  wished  to  attend  church 
Instead  of  spiritualistic  meetings.  That  he, 
to  divers  persons,  charged  her  with  adultery 
and  with  having  syphilis.  It  was  admitted 
by  counsel  in  open  court  that  Mrs.  Wilson 
was  treated  by  Drs.  Dickson  &  Dickson  for 
womb  trouble  In  May,  1006,  and  had  no  ven- 
ereal disease  at  said  date.  And  was  also 
treated  by  said  physicians  for  appendicitis 
and  ovarian  trouble  and  operated  upon  Sep- 
tember 30,  1907.  Other  facts  will  be  stated 
or  referred  to  in  the  opinion. 

The  chancellor  dismissed  the  complaint  of 
plaintiff  for  want  of  equity,  and  granted  de- 
fendant a  divorce  on  her  cross-complaint. 
The  plaintiff  has  duly  appealed  to  this  court. 
Since  the  appeal  was  granted,  plaintiff  has 
been  adjudged  Insane,  and  the  appeal  is  be- 
ing prosecuted  by  his  guardian. 

W.  W.  Bandy,  for  appellant  Block  & 
Kirsch,  for  appellee. 

BART,  J.  (after  stating  the  facts  as 
above).  Plaintiff  seeks  a  divorce  from  de- 
fendant on  the  ground  that  she  had  commit- 
ted adultery  subsequent  to  the  marriage, 
and,  as  a  consequence,  a  venereal  disease 
called  '/Byphills"  was  communicated  to  her. 
The  parties  to  the  action  lived  together  as 
husband  and  wife  about  3^  years,  during 
2%  years  of  which  plaintiff  says  that  defend- 
ant was  afflicted  with  this  loathsome  disease. 
He  says  that  she  told  him  that  she  had  been 
accidently  inoculated  with  it  and  he  believ- 
ed her  until  just  before  their  separation, 
when  she  confessed  first  to  him  alone  and 
later  In  the  presence  of  his  brother  that  it 
had  been  communicated  to  her  by  sexual 
Intercourse  with  one  Smith.  He  claims  she 
bad  on  her  person  syphilitic  chancres,  and 
he  assisted  her  In  burning  them  off;  and 
that  as  long  as  he  believed  the  disease  was 
accidentally  communicated,  he  endeavored 
In  every  way  to  assist  her  in  effecting  a 
cure ;  but  that  as  soon  as  she  confessed  that 
it  was  the  result  of  sexual  Intercourse,  he  de- 
termined to  leave  her.  His  testimony  Is  in- 
consistent and  improbable.  He  admits  that 
he  found  out  on  the  first  night  of  their  mar- 
riage that  she  was  not  a  virgin,  and  within 
3  or  4  months  she  admitted  that  she  had 
been  an  Inmate  of  a  house  of  ill  fame  prior 
to  her  marriage ;  that  she  confessed  that  she 
had  syphilis,  but  claimed  it  had  been  com- 
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mnnlcated  from  a  closet  According  to  bis 
statement,  although  he  knew  the  disease 
was  usually  communicated  by  sexual  inter- 
course, he  accepted  her  bare  statement  that 
it  had  been  acddentally  communicated  to 
her.  There  was  no  discussion  as  to  the  time, 
piece,  or  circumstances  of  Its  occurrence. 
The  plaintiff  was  a  man  of  means,  and  yet 
no  attempt  was  made  to  have  a  physician  to 
treat  her.  It  cannot  be  said  that  they  re- 
frained from  calling  in  a  physician  from  a 
sense  of  shame,  for  in  the  spring  of  190C, 
both  desiring  that  she  might  be  able  to  bear 
children,  they  called  In  Drs.  H.  N.  and  A.  6. 
Dickson,  local  physicians  to  treat  her  for 
womb  trouble.  Nothing  was  said  about  her 
having  syphilis,  and  although  the  physicians 
made  a  physical  examination  of  her,  and 
she  remained  under  their  care  for  four  or 
flTe  weeks,  no  apprehension  was  felt  that 
they  would  discover  that  she  had  syphilis. 
Kor  does  any  apprehension  appear  to  have 
been  felt  that  if  she  did  bear  children  that 
they  would  be  afflicted  with  the  dread  dis- 
ease. The  physicians  carried  out  their  treat- 
ment by  opening  her  womb,  and  suggested  a 
special  apparatus  to  further  this  treatment 
and  talked  with  both  parties  about  it.  Again 
In  September,  1907,  these  same  physicians 
treated  her,  and  removed  her  ovaries.  This 
operation  was  performed  at  their  sanitorium. 
During  the  course  of  neither  treatment  did 
they  discover  any  trace  of  a  venereal  disease. 
PlaintifT  attempts  to  corroborate  his  testi- 
mony with  that  of  Joe  Reynolds  and  another 
witness.  Aside  from  the  improbability  of 
defendant  confessing  to  each  on  separate 
occasions  on  first  meeting  that  she  had  syph- 
ilis, both  these  witnesses  are  shown  to  be 
Immoral.  It  is  reasonably  certain  from  their 
testimony  that  the  former  ran  a  bawdyhouse 
and  that  the  latter  was  not  a  wdman  of 
virtue.  Again  plaintiff  proves  by  Tom  Lln- 
dle  that  the  first  time  he  saw  defendant  she 
Invited  him  to  have  sexual  intercourse  with 
her,  and  that  she  communicated  syphilis  to 
him.  He  states  that  he  only  had  intercounic 
with  her  one  time,  and  places  the  time  as 
the  year  1906.  He  says  he  went  there  with 
Reynolds,  and  the  latter  testified  that  he  met 
defendant  first  in  October  or  November,  1905, 
or  1006.  Aside  from  the  improbability  of  the 
truth  of  the  witness'  story,  he  Is  admitted- 
ly the  associate  of  Immoral  persons,  and  is 
a  wanderer  on  the  face  of  the  earth. 

It  will  be  noted  that  plaintUF  fixes  the 
time  at  which  syphilis  was  communicated  to 
her  as  2%  years  before  their  separation  in 
October,  1908.  He  states  that  she  grew 
worse,  and  bad  syphilitic  chancres.  Plain- 
tiff's brother  testifies  that  she  had  been  tak- 
ing S.  S.  S.  and  admitted  having  syphilis  be- 
fore she  went  to  Dr.  Dickson's  sanitorium. 
If  the  statements  of  these'  witnesses  and  the 
statements  attributed  to  her  by  the  S.  S.  S. 
letter  are  to  be  believed,  she  must  have  bad 
syphilis  in  a  virulent  form  when  she  was 
treated  and  operated  upon  by  Dr.  Dickson. 


If  this  was  tme,  it  seems  incredible  that 
Dr.  Dickson  did  not  find  it  oat,  or  that  ber 
husband  should  have  escaped  infection.  It 
is  possible  that  her  husband  may  have  been 
Immune  from  the  disease;  but  it  is  not  prob- 
able. 

We  do  not  attach  any  importance  whatever 
to  the  letter  from  the  S.  S.  8.  people.  It  was 
dated  November  9,  1907.  Plaintiff  and  bis 
brother  state  that  they  put  this  letter  to- 
gether from  pieces  found  in  her  trunk.  De- 
fendant denies  that  she  received  the  letter. 
The  S.  S.  S.  company  is  located  at  Atlanta. 
Oa.,  and  the  letter  purports  to  have  been  in 
answer  to  one  from  defendant  It  will  be 
remembered  that  she  was  operated  on  by  Dr. 
Dickson  on  September  30,  1907.  He  says  that 
he  is  reasonably  certain  that  she  did  not 
have  syphilis  then.  He  was  asked,  "This  dis- 
ease might  have  existed  and  you  not  observe 
it?"  and  answered,  "Possibly,  but  not  prob- 
ably." The  S.  S.  S.  letter  was  one  of  the 
company's  stereotyped  letters,  and  it  is  prob- 
able that  plalntiif  himself  placed  defendant's 
name  on  it.  If  she  had  syphilis  In  the  form 
described  in  the  letter,  she  had  it  In  a  Tim- 
lent  form  when  she  was  operated  on  by  Dr. 
Dickson,  and  it  seems  hardly  probable  that 
he  could  have  performed  an  operation  to  re- 
move her  ovaries  and  not  have  discovered  it 

Again  it  is  shown  that  plaintiff  in  190S 
had  filled  for  defendant  a  prescription  which 
is  generally  used  by  reputable  physicians  for 
syphilis;  and  Dr.  McKenzie  says  tliat  it  is 
a  most  excellent  one  for  that  disease.  This 
is  a  circumstance  to  be  considered  in  connec- 
tion with  the  other  evidence  tending  to  show 
that  she  had  the  disease.  However  this  pre- 
scription is  shown  to  be  used  by  physicians 
for  other  blood  diseases.  The  prescription 
referred  to  is  the  one  written  by  Dr.  Carter 
of  Memphis.  He  refused  to  testify  claiming 
his  professional  privilege.  No  inference  can 
be  drawn  against  defendant  from  his  failure 
to  testify;  for  he  places  his  refusal  on  the 
fact  that  he  never  testifies  about  any  of  his 
cases.  He  was  out  of  the  Jurisdiction  of  the 
court  and  could  not  have  been  compiled  to 
testify  even  if  defendant  had  waived  his  priv- 
ilege to  do  so.  Then,  too,  his  treatment  of 
her  was  in  1908,  and  his  prescription  was  fill- 
ed and  used  in  that  year.  It  will  be  noted 
that  platntlff  claimed  she  had  been  afflicted 
with  the  disease  for  2%  years.  He  does  not 
claim  that  the  disease  was  communicated  to 
her  during  the  year  1908.  His  contention  is 
that  she  admitted  to  him  before  she  was 
treated  by  Dr.  Dickson  that  she  had  it  It 
is  reasonable  to  infer  then  that  the  Carter 
prescription  was  nsed  for  some  other  blood 
affection.  No  attempt  is  made  by  either  side 
to  Introduce  the  physicians  who  attended  de- 
fendant at  Hot  Springs.  Plaintiff  says  he 
does  not  remember  who  they  were  although 
he  was  there  during  two  weeks  of  the  time. 
It  is  difficult  to  determine  even  at  what  time 
she  went  there;  but  it  is  inferable  from 
plaintiff's  testimony  that  it  was  more  than 
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one  year  after  she  first  eonfessed  bavins  it 
He  states  that  he  flzst  tried  to  treat  her  and 
she  grew  worse. 

The  burden  of  proof  in  the  whole  case  was 
upon  the  plaintiff.  He  had  snfficlent  means 
to  prosecnte  his  snit  and  to  obtain  testimony 
wherever  It  was  to  be  had.  He  had  been 
divorced  from  two  other  wives,  charging  each 
of  them  with  adultery.  He  charges  that  his 
wife  had  syphilis  during  2V^  years  of  their 
married  life.  She  must  then,  according  to 
his  testimony,  have  had  it  during  the  time 
site  was  treated  by  Dr.  Dickson  l>oth  In  1906 
and  1907.  He  examined  her  both  times  and 
says  that  be  is  reasonably  certain  that  she 
did  not  have  it  He  treated  her  for  four  or 
five  weeks  in  1906.  According  to  plalntlfTs 
testimony  this  was  soon  after  she  became  In- 
oculated with  the  disease.  There  is  no  es- 
caping the  fact  that  according  to  the  testi- 
mony of  plaintiff  and  his  witnesses  that  de- 
fendant had  syphilis  for  2^  years  prior  to 
their  separation,  and  that  she  had  It  In  an 
acute  form  when  examined  by  Dr.  Dickson 
in  May,  1906.  If  the  testimony  of  his  wit* 
nesses  be  given  a  wider  range,  and  it  be  in- 
sisted that  she  did  not  hare  the  disease  until 
after  this  time,  still,  according  to  plalntUTs 
testimony,  she  had  It  In  a  very  virulent  form 
in  1907,  when  Dr.  Dickson  operated  upon  her. 
It  seems  incredible  under  either  view,  that 
he  should  not  have  discovered  traces  of  the 
disease.  Then,  too,  although  they  continued 
to  have  intercourse  during  the  whole  of  their 
married  life,  she  did  not  communicate  it  to 
her  husband.  It  must  be  admitted  that  the 
Carter  prescription  is  a  suspicious  circum- 
stance of  strong  probative  force;  but  if  we 
are  correct  in  holding  that  she  did  not  have 
syphilis  in  1907,  this  testimony  is  all  that  is 
left  to  show  that  she  had  the  disease;  and 
of  itself  is  not  suflSclent  In  our  opinion 
when  taken  in  connection  with  all  the  facts 
and  circumstances  in  the  case.  It  does  not 
outweigh  the  testimony  of  Dr.  Dickson  and 
the  circumstances  corroborating  his  testimo- 
ny. He  is  admitted  to  be  a  skilled  and  ex- 
perienced physician,  and  from  aught  that  ap- 
pears to  the  contrary  is  a  man  of  the  utmost 
probity.  When  all  the  facts  and  circum- 
stances Introduced  in  evidence  are  considered 
together,  we  do  not  think  a  preponderance 
of  the  evidence  establishes  the  allegations  of 
the  complaint.  On  this  issue  the  chancellor 
found  for  the  defendant,  and  it  cannot  l>e 
said  that  his  finding  Is  against  the  weight  of 
the  evidence.  We  Iiave  repeatedly  said  that 
the  findings  of  fact  made  by  a  chancellor  will 
not  be  disturbed  unless  they  are  against  the 
preponderance  of  the  evidence. 

On  the  cross-complaint  bnt  little  need  be 
said.  The  married  life  of  the  unfortunate 
conple  was  unhappy,  and  as  we  have  already 
seen,  the  facts  are  conSlcting,  but  the  finding 
that  the  defendant  was  not  guilty  of  adultery 


after  the  marriage  leads  to  the  inevitable 
conclusion  that  the  prayers  of  her  cross-com- 
plaint should  be  granted.  No  greater  indig- 
nity could  be  heaped  upon  a  woman  than  to 
falsely  charge  her  with  adultery,  and  as  a 
consequence  thereof  of  having  become  inoc- 
ulated with  one  of  the  most  dreaded  and 
loathsome  diseases  known  to  medical  science. 
The  witnesses  for  defendant  testify  that  she 
conducted  herself  well  during  her  residence 
in  Paragould. 
The  decree  will  be  affirmed. 

EIBBX,  Ji,  dissents. 


TOMBIiHR  V.  SUMPTBR. 
(Supreme  Court  of  Arkansas.     Teb.  6,  1911.) 

1.  BSCBOWS  (§  10*)— OOWTBACTS  IN  GENEBAI/— 

Delivebt  or  Bscbow. 

Where  a  deed  has  been  delivered  in  escrow 
subject  to  a  condition  which  haa  been,  fulfilled, 
equity  has  JurisdictioQ  to  compel  the'  delivery 
thereof  to  the  person  entitled  to  its  pogsession. 

[EM.  Note. — For  other  cases,  see  Bscrows,  Dec. 
Dig.  f  10.»] 

2.  SpECITIO  PEBrOBMAITCE  (|  106*)— Pbocihed- 
iNos— Pabties— In  Genebax. 

As  a  general  rule,  the  parties  to  a  contract 
to  convey  property  are  the  only  necessary  par- 
ties to  the  suit  to  enforce  its  specific  perform- 
ance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  EKg.  if  342-351;  Dec  Dig. 
§  106.»] 

3.  SpiciFio  Pebfobvarce  (|  106*)— Pbocked- 

INOS— GONVETANCKB   EKFOBCEABLE  AS  CON- 
TBAOTS— PaBTIES. 

A  devisee  under  a  will  executed  a  deed  to 
part  of  the  testator's  estate,  and  placed  it  in 
escrow  pending  litigation  involving  the  validity 
of  the  will,  under  an  agreement  that  it  would 
be  delivered  to  the  grantees  when  the  will  was 
declared  valid.  After  the  dismissal  of  an  appeal 
from  a  decree  allowing  the  will,  the  grantees 
sued  for  specific  performance  of  the  contract  to 
deliver  the  deed.  Appellant  appealed  from  the 
probate  of  the  will  and  the  devisee  in  settlement 
with  him  'agreed  to  convey  the  lot  in  terms 
granted  by  ue  deed  in  escrow,  and  the  probate 
appeal  was  dismissed,  and  in  the  action  for 
specific  performance  the  appellant  petitioned  to 
be  made  aparty  and  to  file  an  answer.  Kirby's 
Dig.  I  6006,  provides  that  any  person  may  be 
made  defendant  who  claims  an  interest  in  a  con- 
troversy adverse  to  the  plaintiff  or  who  la  a 
necessary  party,  and  section  6011  empowers  the 
court  to  order  other  parties  who  may  be  affected 
by  the  judgment  to  be  brought  in.  Held,  that 
the  appellant  was  not  a  necessary  or  a  proper 
party  to  the  suit,  as  his  rights  under  his  agree- 
ment would  not  be  affected  by  the  decree  for  de- 
livery of  the  deed  In  escrow  to  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  i§  342-351;    Dec.  Dig.  i 

Appeal  from  Garland  Chancery  Court;  Al- 
phonzo  Curl,  Chancellor. 

Appeal  by  M.  C.  Tombler  from  an  order  re- 
fusing to  permit  him  to  become  a  party  to  a 
suit  by  John  X  Sumpter  against  certain  de- 
fendants for  specific  perfonnance  of  a  con- 
tract  to  deliver  an  escrow.    Affirmed. 
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GreaTes  &  Martin  and  Moore,  Smitb  & 
Moore,  for  appellant  C.  Floyd  Huff,  for  ap- 
pellee. 

FRAUENTHAU  J.  This  was  an  action 
instituted  In  the  Garland  chancery  court  by 
the  plaintiffs  below  against  Annie  £}.  Little 
and  6.  6.  Latta,  the  defendants  therein, 
seeking  to  obtain  the  apedflc  performance  of 
an  alleged  contract  to  deliver  to  plalntUb  a 
deed  executed  by  said  Annie  E.  Little  to 
them  for  a  lot  in  the  city  of  Hot  Springs, 
and  which  was  held  by  said  Latta  in  escrow. 
The  complaint  amongst  other  things,  in  sub- 
stance, alleged  that  one  Loretta  E.  Xombler, 
who  was  the  sister  of  the  said  Annie  E.  Lit- 
tle and  the  aunt  of  the  plaintiffs,  was  the 
owner  of  the  lot  mentioned  In  said  deed  and 
other  real  and  personal  property,  and  that  she 
died  leaving  a  will  by  which,  after  making 
certain  specific  bequests,  she  devised  the  re- 
mainder of  her  property  to  said  Annie  E. 
Little.  The  above  will  was  duly  filed  in  the 
probate  court  of  said  county,  and  by  that 
court  was  admitted  to  probate.  An  appeal 
was  taken  from  said  order  of  the  probate 
court  admitting  said  will  to  probate  by 
M.  C.  Tombler,  the  husband  of  said  Loretta 
E.  Tombler,  to  the  circuit  court  During  the 
pendency  of  said  appeal,  the  plaintiff  and 
said  Annie  B.  Little  entered  into  a  written 
agreement,  whereby  it  was  provided  that  in 
consideration  of  making  a  settlement  between 
them  of  their  rights  in  the  property  of  said 
Loretta  B.  Tombler  and  also  of  all  matters 
of  controversy  between  them  growing  out  of 
and  involved  In  said  will,  the  said  Annie  E. 
Little  would  execute  a  deed  to  plaintiffs  for 
said  lot  which  would  be  accepted  by  them  in 
full  settlement  of  all  their  interest  in  the 
property  of  said  estate;  and  it  was  further 
provided  that  said  deed  would  be  held  by 
said  Latta  In  escrow  pending  the  litigation 
involving  the  validity  of  said  will,  and  if 
said  will  was  declared  by  the  courts  to  be 
the  last  will  and  testament  of  said  Loretta 
E.  Tombler,  and  the  action  of  said  probate 
court  in  admitting  the  same  to  probate  be 
affirmed,  then  the  said  Latta  would  turn  the 
possession  of  said  deed  over  to  said  plaintiffs. 
In  pursuance  of  said  agreement,  said  deed 
was  executed  by  said  Annie  E.  Little,  and 
placed  in  escrow  in  the  hands  of  said  Latta. 
It  was  further  alleged  that  subsequently  the 
appeal  from  said  order  of  the  probate  court 
admitting  said  will  to  probate  was  by  the 
circuit  court  dismissed  upon  the  motion  of 
M.  C.  Tombler,  the  party  who  prosecuted  said 
appeal,  and  that  by  reason  thereof,  said  wUl 
was  finally  established,  and  the  action  of  the 
probate  court  in  admitting  it  to  probate  in 
effect  afllrmed.  Thereafter  the  plaintiffs  de- 
manded from  said  Latta  the  possession  and 
delivery  of  said  deed  which  was  refused; 
and  this  suit  was  brought  for  the  puri)ose  of 
requiring  him  to  deliver  to  them  said  deed. 
The  defendants  Annie  E.  Little  and  said 
Latta  interposed  a  demurrer  to  said  com- 


plaint which  was  by  the  court  overruled; 
and,  the  defendants  refusing  to  plead  fur- 
ther, a  decree  was  entered  against  them 
granting  the  relief  asked  for  in  said  com- 
plaint ;  and  from  this  decree  no  appeal  has 
been  taken. 

During  the  progress  of  the  proceedings  in 
this  case  in  the  lower  court  M.  C.  Tombler 
filed  a  petition  in  said  court  asking  that  he 
be  permitted  to  intervene  in  said  suit  and 
that  he  be  made  a  party  thereto  and  allowed 
to  file  an  answer,  and  at  the  same  time  ten- 
dered that  pleading.  In  that  pleading  he  al- 
leged, amongst  other  things,  in  snbstuice, 
that  he  had  taken  the  appeal  to  the  circuit 
court  from  the  order  of  the  probate  court 
admitting  said  will  to  probate  In  good  faith 
because  he  had  rights  in  the  property  of  tlie 
estate  of  Loretta  E.  Tombler  adverse  there- 
to; that  during  the  pendency  of  said  appeal 
in  the  circuit  court  he  and  said  Annie  B, 
Little  made  a  compromise  of  their  respee> 
tive  claims  in  the  property  of  said  estate,  tin- 
der which  the  said  Annie  E.  Little  conveyed 
to  him  certain  lands  belonging  to  said  es- 
tate, amongst  which  was  the  lot  mentioned 
in  the  deed,  the  possession  of  which  plaintiff 
were  endeavoring  by  this  suit  to  obtain; 
and  that  thereupon,  by  virtue  of  the  terms 
of  said  compromise  agreement  with  Annie  E. 
Little,  be  dismissed  his  appeal  from  the  or- 
der probating  said  will.  He  further  al- 
leged that  under  the  terms  of  the  written 
agreement  made  between  the  plaintiffs  and 
said  Annie  E.  Little,  the  plaintiffs  were  not 
entitled  to  the  delivery  and  possession  of  said 
deed  held  by  said  Latta  in  escrow.  He  al- 
leged that  he  was  the  legal  owner  of  said 
lot,  and,  in  event  it  was  declared  that  he  was 
not  the  owner  thereof,  he  claimed  that  be 
had  equitable  rights  therein  which  he  asked 
to  be  enforced.  The  court  refused  to  permit 
him  to  be  made  a  party  to  the  suit  and  to 
intervene  therein,  and  from  that  order  be 
has  appealed  to  this  court 

The  question  Involved  in  this  appeal  Is 
whether  or  not  M.  C.  Tombler  was  a  neces- 
sary or  proper  party  to  the  determination  of 
the  matter  involved  in  the  litigation  insti- 
tuted by  the  plaintiffs.  By  section  6006  of 
KIrby's  Digest  it  is  provided  that  '^ny  p»- 
son  may  be  made  a  defendant  who  has  or 
claims  an  interest  In  the  controversy  ad- 
verse to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  and  set- 
tlement of  the  question  involved  in  the  ac- 
tion"; and  by  section  6011  of  KIrby's  Di- 
gest It  is  provided  that  "the  court  may  de- 
termine any  controversy  between  parties  be- 
fore it,  when  it  can  be  done  wltJiont  prej- 
udice to  the  rights  of  others  or  by  saving 
their  rights.  But  when  a  determination  of 
the  controversy  between  the  parties  before 
the  court  cannot  be  made  without  the  pres- 
ence of  other  parties  the  court  must  order 
them  brought  in."  These  provisions  furnish 
a  criterion  for  determining  when  the  conrt 
will  proceed  to  a  settlement  of  the  matter 
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in  coDtroversy  Mtween  the  parties  actnal- 
ly  before  it,  and  when  It  must  bring  in 
other  parties  before  proceeding  to  a  final 
decree.  If  the  parties  before  the  court  are 
the  only  persons  who  have  an  interest  in 
the  controrersy  that  Is  actually  Involved  in 
the  suit,  or  If  a  final  decree  can  be  made 
without  affecting  the  rights  of  others  In  the 
matter  actually  In  controversy,  then  other 
persons  are  not  necessary  parties  to  such 
suit    Apperson  v.  Burgett,  33  Ark.  328. 

This  suit  was  Instituted  by  the  plaintiffs 
for  the  purpose  of  obtaining  the  specific  per- 
formance of  an  alleged  contract  to  deliver  to 
them  a  deed  which  had  been  deposited  in  es- 
crow. It  was  in  effect  a  suit  for  the  pos- 
session of  the  deed,  as  if  the  plaintiffs  had 
brought  replevin  therefor.  It  Is  well  settled 
that  the  exercise  of  equity  Jurisdiction  ex- 
tends to  suits  to  compel  the  delivery  of  deeds 
in  favor  of  persons  who  are  legally  entitled 
to  them.  Where  a  deed  has  been  delivered  in 
escrow  subject  to  a  condition  which  has  been 
fulfilled,  a  court  of  chancery  is  a  proper 
forum  in  which  to  compel  the  delivery  there- 
of to  the  person  entitled  to  its  possession. 
1  Pom.  Eq.  Jur.  |  185;  4  Kent,  Com.  •454; 
Tharaldson  v.  Everts,  87  Minn.  168,  91  N. 
W.  467;  Stanton  v.  MUler,  65  Barb.  (N.  Y.) 
58. 

Where  the  enforcement  of  a  contract  la 
sought  in  the  courts,  as  a  general  rule,  the 
parties  to  the  agreement  are  the  only  neces- 
sary parties  to  the  suit;  and  therefore  in 
a  suit  for  the  specific  performance  of  a  con- 
tract it  is  necessary  to  Join  as  parties  only 
those  persons  who  are  parties  to  the  contract. 
The  matter  actually  In  controversy  in  such 
suits  is  the  contract  and  its  fulfillment.  The 
estate  Itself  Is  not  actually  involved  in  the 
controversy,  and  persons  who  claim  an  in- 
terest in  the  estate,  but  who  are  wholly  un- 
connected with  the  contract  which  it  is 
sought  to  have  performed,  are  not  necessary 
parties  to  such  suit  Where  the  possession 
of  the  property  is  not  sought  by  the  pro- 
ceeding, but  simply  the  performance  of  a 
contract  which  it  is  alleged  was  made  rela- 
tive thereto,  strangers  to  the  contract  itself 
are  not  necessary  parties  to  such  suit.  In 
the  case  of  WiUard  v.  Tayloe,  8  Wall.  571, 
19  L.  Ed.  501,  the  Supreme  Court  of  the 
United  States  says:  "The  general  rule  Is 
that  the  parties  to  the  contract  are  the 
only  proper  parties  to  the  suit  for  its  per- 
formance." In  that  case  the  case  of  Taslser 
V.  Small,  3  Myl.  &  C.  63,  is  quoted  with  ap- 
proval, wherein  it  is  said:  "When  a  bill  for 
specific  performance  Is  filed  by  a  person  who 
has  contracted  to  purchase  the  absolute 
legal  and  equitable  interest  in  a  mortgaged 
estate  from  the  supposed  owner  of  the  equity 
of  redemption,  neither  the  mortgagee  nor  a 
person  who  claims  an  Interest  In  the  equity 
of  redemption  but  has  not  Joined  In  the 
contract  can  be  made  a  defendant"  In  the 
case  of  Crook  v.  Brown,  11  Md.  158,  it  Is 
held  that:    "In  suits  for  specific  perform- 


ance the  general  rule  Is  that  it  is  necessary 
to  Join  as  parties  only  those  persons  who 
are  parties  to  the  contract,  and  it  is  multi- 
farious to  unite  in  such  bill  a  prayer  for 
relief  against  third  persons  who  claim  an 
interest  In  the  estate,  but  are  unconnected 
with  the  contract"  In  the  case  of  Monlton 
V.  Chafee  (C.  C.)  22  Fed.  20,  It  was  held 
that  strangers  to  the  contract  cannot  prop- 
erly be  made  parties  in  a  suit  for  its  per- 
formance upon  the  theory  that,  in  deter- 
mining the  question  of  title,  It  Is  proper  to 
Join  all  parties  who  claim  any  interest  In 
the  estate,  and  thus  bind  them  by  the  decree. 
And  in  the  case  of  Ashley  v.  Little  Rock, 
56  Ark.  391,  19  S.  W.  1058,  It  was  held  that 
in  a  suit  seeking  specific  performance  of  a 
contract  adverse  claimants  In  possession  of 
the  property  were  not  proper  parties. 

The  effect  of  our  Code  provisions  is  that 
all  persons  should  be  made  parties  who  Iiave 
an  interest  In  the  controversy  that  Is  ac- 
tually Involved  In  the  suit  of  such  a  nature 
that  a  final  decree  cannot  be  made  without 
affecting  their  Interest  or  leaving  the  con- 
troversy in  such  a  condition  that  a  com- 
plete determination  thereof  cannot  be  made 
without  their  presence ;  otherwise,  such  per- 
sons are  not  necessary  parties.  20  Ency.  P. 
&  P.  412.  In  the  case  at  bar,  the  bill  seeks 
to  require  the  party  holding  a  deed  In  es- 
crow to  deliver  the  same  to  one  claiming  to 
be  entitled  thereto  under  and  In  pursuance  of 
a  contract  made  to  that  effect  The  appel- 
lant Tombler  was  not  a  party  to  that  con- 
tract, and  whatever  rights  or  equities  he  may 
have  in  the  property  covered  by  that  deed 
cannot  be  affected  by  a  decree  to  which  he 
is  not  a  party,  and  solely  Involving  that 
contract  to  which  he  was  a  total  stranger. 
He  cannot  be  affected  by  that  decree  re- 
quiring the  delivery  of  the  deed  to  the  plain- 
tiffs by  the  person  holding  It  any  more  than 
he  could  be  affected  by  the  delivery  thereof 
If  it  had  been  made  voluntarily  and  without 
such  decree.  He  has  stlU  the  right  In  any 
litigation  to  which  be  may  be  properly  a 
party  Involving  said  lot  to  question  the  legal- 
ity of  the  right  of  plaintiffs  to  a  vestiture  of 
title  by  virtue  of  said  deed,  on  the  ground 
that  it  was  not  completely  executed  and  de- 
livered, and  he  has  also  the  right  to  as- 
sert any  legal  claim  or  equities  which  he 
may  possess  In  the  property  or  to  seek 
to  have  the  deed  removed  as  a  cloud  upon  his 
title.  He  cannot  be  and  Is  not  by  virtue  of 
said  decree  barred  from  questioning  plain- 
tiff's vestiture  of  title  to  the  lot  by  virtue 
of  said  deed  or  from  asserting  any  claims 
or  equities  he  may  have  in  the  lot  or  to  en- 
force any  remedies  to  which  he  is  entitled. 
He  was  therefore  not  a  necessary  party  to 
the  suit  between  the  plaintiffs  and  defend- 
ants which  sought  only  a  specific  perform- 
ance of  the  contract  for  the  delivery  of  the 
deed,  and  in  which  a  complete  determina- 
tion of  that  controversy  could  be  had  with- 
out bis  presence;, 
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We  do  not  think,  therefore,  that  the  decree 
Involred  In  thla  appeal  sbonld  be  reversed 
for  the  refusal  to  Join  the  appellant  as  a 
party  to  the  suit 

The  decree  Is  afElrmed. 


ST.   LOUIS  SOUTHWESTERN  RT.  CX>.  ▼. 

STATa 
(Supreme  Court  of  Arkansas.     Feb.  6,  1911.) 

1.  Railboads  (1 68*)— Location  or  Station- 
Power  TO  Reouultk. 

In  the  ezcicise  of  Its  pover  to  require  a 
railroad  company  to  establish  and  maintain  a 
depot  at  a  given  point,  the  Legislature  must  act 
reasonably,  and  not  arbitrarily,  and  there  must 
be  a  real  necessity  for  the  depot  to  serve  the 
public  needs  and  convenience. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  130.  131;    Dec.  Dig.  |  58.*] 

2.  Constitutional  Law  (|  70*)— LEOisLAnvit 
Questions— Location  of  Stations— Powkb 
OF  Ooubts. 

The  Legislature  has  primarily  the  right  to 
determine  whether  public  necessity  and  con- 
venience require  the  establishment  of  a  depot 
at  a  given  point,  and  the  courts  will  not  dis- 
turb that  deteTmination,  unless  it  is  clearly 
shown  that  the  requirement  is  unreasonable  and 
arbitrary. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  129,  130;  Dec.  Dig.  { 
70.*] 

3.  Railboads  M  58*)- Location  of  Depot- 
Power  TO  Regulate. 

The  mere  fact  that  the  establishment  and 
maintenance  of  a  depot  as  required  by  a  legis- 
lative act  would  greatly  exceed  the  revenues 
that  might  be  derived  from  the  business  at  the 
place  will  be  considered,  but  is  not  controlling 
on  the  question  of  the  reasonableness  of  the  re- 
quirement. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  130,  131;   Dec  Dig.  I  58.*] 

4.  Railboads  (|  58*)- Location  of  Station 
— Power  to  Reoulatb. 

Acts  190»,  p.  986,  requiring  the  estabUsh- 
ment  of  a  depot  at  a  station  where  there  are 
3  storehouses  and  about  20  families  in  the  im- 
mediate vicinity,  with  fully  100  families  within 
6  or  7  miles,  and  where  there  are  a  poet  office 
and  a  flag  station,  and  where  the  monthly  re- 
ceipts from  freight  are  $70.72  and  from  passen- 
gers $77,  and  the  cost  of  the  depot  would  be 
$900,  and  the  monthly  expense  of  maintaining 
it  about  $75,  will  not  be  held  invalid  on  the 
ground  that  the  Legislature  acted  without  rea- 
son and  arbitrarily. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  130,  131;   Dec.  Dig.  |  58.*] 

6.  Statutes  (S5  76,  75*)— General  and  Spe- 
cial Laws— Reoulation  of  Railroad. 
Acts  1909,  p.  %6,  requiring  a  railroad  to 
erect  a  depot  at  a  certain  station,  enacted  while 
Act  May  17,  1907,  amending  Act  April  5,  1907 
(Acts  1907,  pp.  3o6,  821),  giving  the  Railroad 
Commission  power  to  require  the  establishment 
and  maintenance  of  depots  at  places  designated 
tiy  the  commission,  was  in  force,  does  not  vio- 
late Const,  art.  3,  |  24,  providina;  that  in  all 
cases  where  a  ^neral  law  can  oe  made  ap- 
plicable no  special  laws  can  be  enacted,  nor 
shall  the  operation  of  any  general  law  be  sus- 
pended for  the  benefit  of  any  particular  indi- 
vidual, corporation,  or  association. 

[EH.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  K  77-78%  ;   Dec.  Dig.  ff  76,  75.'] 


6.  Statutes  <i  76*)  —  Oenzral  or  Specux. 
Laws— Afflioabelitt  of  General  Law  ab 
Affeotino  Validitt  of  Special  Law. 

In  determining  the  validity  of  a  statute  un- 
der (Tonst  art  6,  |  24,  providing  that  in  all 
cases  where  a  general  law  can  be  made  applica- 
ble, no  special  law  can  be  enacted,  the  sole  ques- 
tion Is  whether  a  general  law  can  be  made  ap- 
plicable, in  which  case  no  special  law  should  be 
enacted,  whether  a  general  law  has  been  passed 
or  not. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |i  77%-78%;   Dec  Dig.  |  76.*] 

7.  Constitutional  Law  (8  70*)- Leomla- 
tivb'  Questions  —  General  or  Special 
Laws — Applicability  of  General  Law. 

The  Legislature  is  the  exclusive  judge  of 
the  question  whether  a  general  law  will  serve 
the  purpose  as  well  as  a  special  act 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  |  130;   Dec  Dig.  S  70.*] 

8.  (Constitutional  Law  (|  70*)- Leqislativk 
Questions— Enactment  of  Special  Laws 
— Notice  of  Enactment. 

The  Legislature  is  the  sole  judge  whether 
the  requirements  of  0>nst  art.  5,  S  26,  that 
notice  of  the  introduction  of  a  proposed  bill  be 
given,  has  been  complied  with. 

[Hd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  130;   Dec  Dig.  {  70.»J 

9.  Commerce  (|  38*)— Means  of  Reoulaxxor 
— ^REquiRiNQ  Maintenance  of  Depot. 

Acts  1909,  p.  986,  requiring  a  railroad  to 
erect  a  depot  at  a  particular  station,  is  an  exer- 
cise of  the  police  power,  and  is  not  a  regulation 
of  interstate  commerce,  in  violation  of  Const 
U.  S.  art  1,  I  8. 

(Ed.  Note.— For  other  cases,  see  (commerce. 
<3ent  Dig.  f  81;   Dec  Dig.  |  5&*] 

Appeal  from  Circuit  Ck>urt,  Ouachita  Coun- 
ty;  Geo.  W.  Hays.  Judge. 

The  St  Lonls  Southwestern  Railway  Com- 
pany was  convicted  of  failing  and  refusing 
to  establish  a  depot  at  Ogamaw  in  Ouachita 
count?,  and  appeals.    Affirmed. 

Sam  H.  West  and  Gaugban  &  Slffonl,  for 
appellant  Hal  L.  Norwood,  Atty.  (Sen.,  and 
Wm.  H.  Rector,  Asst  Atty.  Gen.,  for  the 
State. 

FRAUENTHAL,  J.  This  Is  an  appeal  by 
the  St  Louis  Southwestern  Railway  Com- 
pany, the  defendant  below,  from  a  convic- 
tion upon  an  Indictment  charging  it  with 
unlawfully  and  willfully  falling  and  refus- 
ing to  establish  and  keep  open  a  depot  at 
Ogamaw.  in  Ouachita  county.  The  Legisla- 
ture enacted  a  law.  which  was  approved 
May  31,  1909,  by  which  It  was  provided  that 
the  defendant  should  within  60  days  after 
the  passage  of  the  act  establish  and  keep 
open  a  depot  at  said  Ogamaw,  and  that  upon 
a  refusal,  failure,  or  neglect  so  to  do  it 
should  be  guilty  of  a  misdemeanor.  Acts 
1909,  p.  986.  The  defendant  having  failed 
to  establish  and  keep  open  a  depot  as  requir- 
ed by  the  provisions  of  said  act,  the  grand 
Jury  of  said  county  returned  an  indictment 
against  It  diarglng  It  with  a  violation  of  the 
provisions  thereof.  To  this  indictment  the 
defendant  Interposed  the  folIowAng  pleas: 
(1)  It  alleged  that  It  was  a  common  carrier 
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engaged  In  Interstate  commerce,  and  that  the 
act  of  the  Legislatare  In  question  was  a  reg- 
nlatlon  and  burden  on  Interstate  commerce 
contrary  to  section  8  of  article  1  of  the  C!on- 
stitntlon  of  the  United  States,  and  therefore 
void.  (2)  That  the  said  act  was  Tlolatlve  of 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States  because  it  in  effect 
amounted  to  depriving  the  defendant  of  Its 
property  without  due  process  of  law.  (3) 
That  the  said  act  is  violative  of  section  24 
of  article  5  of  the  Constitution  of  the  state, 
providing,  tn  effect,  that  In  all  cases  where 
a  general  law  can  be  made  applicable  no 
special  law  shall  be  enacted.  (4)  That  said 
act  was  void  because  in  violation  of  section 
25  of  article  S  of  the  Constitution  of  the 
state,  in  that  the  act  In  question  is  a  sp^ 
clal  act.  and  notice  that  same  would  be  In- 
troduced was  not  given  prior  to  Its  Intro- 
-duction  in  the  Legislature.  (5)  It  was  also 
alleged  that  at  the  time  of  the  passage  of 
said  act  and  continuously  since  there  was  no 
public  necessity  for  said  depot,  and  that,  if 
defendant  was  required  to  comply  with  the 
provisions  of  the  act.  It  would  amount  to  a 
confiscation  of  its  property.  The  state  inter- 
posed a  demurrer  to  the  first,  third,  and 
fourth  pleas  above  made  by  defendant,  which 
was  by  the  court  sustained.  The  court 
thereupon  heard  testimony  relative  to  the 
other  pleas  made  by  defendant,  and,  finding 
that  they  were  not  sustained  by  the  evidence, 
overruled  same.  The  court  then  proceeded 
by  consent  of  the  parties  to  try  the  case  up- 
on the  testimony  introduced  upon  the  hear- 
ing of  the  above  pleas,  and  made  a  finding 
against  defendant,  and  rendered  judgment 
accordingly,  from  which  the  defendant  has 
appealed. 

The  questions  involving  the  validity  of  the 
above  act  of  the  Legislature  requiring  the 
defendant  to  establish  a  depot  at  Ogamaw 
have  been  either  expressly  or  In  effect  set- 
tled by  the  case  of  Louisiana  &  Ark.  Ry.  Co. 
▼.  State,  85  Ark.  12,  106  S.  W.  960.  In  that 
-case  it  was  held  that  the  Legislature  in  the 
exercise  of  its  constitutional  powers  had  the 
right  to  supervise  railroads  within  the  state, 
and  to  require  them  to  establish  and  main- 
tain depots  at  given  points  upon  their  lines. 
It  was  also  held  that  such  legislative  power 
must  not  be  exercised  arbitrarily  or  unrea- 
sonably, and  that  It  became  a  Judicial  ques- 
tion for  the  courts  to  determine  under  the 
facts  of  each  case  whether  or  not  by  such  re- 
quirement the  Legislature  had  exceeded  Its 
constitutional  power.  In  the  exercise  of  its 
power  to  require  a  railroad  company  to  es- 
tablish and  maintain  a  depot  at  a  given  point 
upon  its  line,  the  Legislature  must  act  rea- 
sonably, and  not  arbitrarily ;  in  other  words, 
there  must  be  a  real  necessity  for  such  depot 
in  order  to  serve  the  public  needs  and  con- 
venience. The  Legislature  has  primarily 
the  right  to  determine  whether  the  public 
necessity  and  convenience  require  the  estab- 
lishment of  the  depot  at  the  given  point,  and 
the  courts  will  not  disturb  that  determina- 


tion unless  It  is  clearly  shown  that  such  re- 
quirement is  unreasonable  and  arbitrary.  In 
that  case  (L.  &  A.  Ry.  Co.  v.  State,  supra) 
It  was  said:  "The  legislative  determination 
should  be  and  is  conclusive,  unless  it  is  ar- 
bitrary and  without  any  foundation  in  rea- 
son and  Justice.  •  •  •  The  utmost  force 
must  be  given  to  the  legislative  determina- 
tion of  the  necessity  for  a  station  and  the 
reasonableness  of  requiring  the  company  to 
erect  and  maintain  one."  In  determining 
from  the  testimony  adduced  in  any  given  case 
whether  or  not  the  requirement  is  reasonable, 
the  primary  question  to  be  considered  is 
whether  or  not  such  depot  is  needed  in  or- 
der to  serve  the  public  convenience  and- 
wants.  The  mere  fact  that  the  establish- 
ment and  maintenance  of  such  depot  would 
greatly  exceed  the  revenues  that  might  be 
derived  from  the  business  at  such  place 
should  be  considered,  but  this  would  not  be 
controlling.  Viewing  the  testimony  that 
was  adduced  upon  the  trial  of  this  case,  in 
the  light  of  these  principles,  we  cannot  say 
that  there  was  no  pnblic  necessity  for  this 
depot  or  that  the  requirement  that  it  be  es- 
tablished was  unreasonable  and  arbitrary. 
We  do  not  think  that  it  would  serve  any  use- 
ful purpose  to  set  this  testimony  out  in  de- 
tail It  is  sufficient  to  say  that  the  testimo- 
ny tends  to  prove  that  there  are  3  storehous- 
es at  Ogamaw,  and  that  there  are  about  20 
families  living  within  its  immediate  vicinity. 
Fully  100  families  live  within  6  or  7  miles 
of  the  place,  all  of  whom  would  be  served 
by  the  erection  and  maintenance  of  a  depot 
at  this  place.  There  is  a  post  office  there 
and  a  flag  station,  and  freight  and  passen- 
gers have  for  some  time  past  been  received 
and  delivered  at  the  place.  The  average 
monthly  receipts  at  this  point  for  freight  for 
14  months  next  prior  to  the  finding  of  the 
indictment  was  $70.72,  and  the  average 
monthly  income  from  passengers  for  the 
same  period  was  $77.  The  only  expense  to 
the  defendant  In  erecting  such  depot  would 
be  the  actual  cost  thereof.  The  evidence 
tends  to  prove  that  the  cost  of  such  a  depot 
would  be  about  $900,  and  the  monthly  ex- 
penses in  maintaining  same  would  be  about 
$75.  Under  this  proof,  we  cannot  say  that 
the  Legislature  acted  without  reason  and  ar- 
bitrarily in  determining  that  there  was  a 
public  necessity  for  the  establishment  and 
maintenance  of  a  depot  at  this  place. 

It  Is  claimed  by  defendant  in  one  of  said 
pleas,  and  it  is  now  urged,  that  said  act  of 
the  Legislature  is  invalid  because  it  is  vio- 
lative of  section  24  of  article  5  of  the  Con- 
stitution of  the  state,  which  provides:  "In 
all  cases  where  a  general  law  can  be  made 
applicable,  no  special  law  can  be  enacted; 
nor  shall  the  operation  of  any  general  law 
be  suspended  by  the  Legislature  for  the  ben- 
efit of  any  particular  individual,  corporation 
or  association;  nor  where  the  courts  have 
Jurisdiction  to  grant  the  powers  or  the 
privileges  or  the  relief  asked  for."     It  is 
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contended  that  the  Legislature  of  the  state 
passed  an  act  which  was  approved  May  17, 
1907,  which  was  amendatory  of  an  act  ap- 
proved April  B,  1907  (Acts  1907,  pp.  356,  821), 
by  which  the  Railroad  Commission  of  Ar- 
kansas was  given  the  power  upon  proper  con- 
ditions to  require  the  establishment  and 
maintenance  by  railroad  companies  of  depots 
at  places  designated  by  the  commission  upon 
their  lines,  that  this  was  a  general  law  ap- 
plicable to  the  establishment  of  a  depot  at 
Ogamaw,  and  that  the  Legislature  was  on 
this  account  Inhibited  by  said  constitutional 
provision  from  passing  this  special  act  This 
question  we  think  was  in  effect  decided  by 
the  case  of  L.  &  A.  Ry.  Co.  v.  State,  supra. 
While  the  prosecution  in  that  case  was  un- 
der an  act  of  the  Legislature  passed  prior  to 
said  above  act  empowering  the  Railroad  Com- 
mission of  Arkansas  to  require  the  establish- 
ment by  railroad  companies  of  depots  at  des- 
ignated places  on  their  lines,  nevertheless,  If 
a  general  law  could  be  made  applicable  to 
the  establishment  of  a  depot  required  by  the 
act  under  which  this  prosecution  Is  had,  a 
general  law  could  also  have  been  made  appli- 
cable to  the  estabiisnment  or  a  depot  required 
by  the  act  under  which  the  prosecution  was 
made  In  the  case  of  L.  &  A.  Ry.  Co.  v.  State, 
supra.  Under  the  above  constitutional  provi- 
sion, the  question  is  not  whether  the  special 
act  was  passed  after  or  before  the  enactment 
of  a  general  law  that  might  be  applicable  to 
the  case,  but  the  question  Is  solely  whether 
or  not  a  general  law  can  be  made  applicable 
to  such  case.  In  that  event,  no  special  law 
should  be  enacted,  whether  the  general  law 
has  or  has  not  been  actually  passed  by  the 
Legislature.  But,  in  addition  to  this,  the 
question  is,  Who  shall  determine  whether  or 
not  the  general  law  will  subserve  the  pur- 
pose as  well  as  a  special  act?  This  court 
has  held  that  the  Legislature  Is  the  exclusive 
judge  to  determine  this  question.  The  Con- 
stitution has  vested  the  Legislature  with  the 
power  over  the  subject  Involved  In  this  en- 
actment and  In  matters  over  which  it  has  the 
power  to  act  It  becomes  the  duty  as  well  as 
the  right  of  the  Legislature  to  determine 
whether  or  not  a  general  law  can  be  made  ap- 
plicable to  accomplish  the  purpose,  and  wheth- 
er or  not  It  is  necessary  to  put  in  force  a  spe- 
cial law  to  secure  the  object  desired.  In  the 
wise  of  Davis  v.  Gaines,  48  Ark.  371,  3  S.  W. 
184,  this  court  said:  "According  to  the  ad- 
judged cases,  the  Legislature  is  the  sole  Judge 
whether  provision  by  a  general  law  Is  possi- 
ble, except  in  the  enumerated  cases  of  chang- 
ing the  venue  in  criminal  cases,  changing  the 
names  of  persons,  adopting,  and  legitimating 
children,  granting  divorces,  and  vacating 
roads,  streets,,  or  alleys.  The  provisions  are 
merely  cautionary  to  the  Legislature."  Car- 
son ▼.  St.  Francis  Levee  Dlst.,  59  Ark.  513,  27 
S,  W.  590 ;  Boyd  v.  Brjant.  35  Ark.  69,  87 
Am.  Rep.  6 ;  Powell  v.  Durden,  61  Ark.  21,  31 
S.  W.  740;  Cooley  on  Const  Llm.  (7th  Ed.) 
184;  8  Cyc.  851;   State  v.  Hitchcock,  1  Kan. 


178,  81  Am.  Dec.  503;  Richman  t.  Super- 
visors, 77  Iowa.  513,  42  N.  W.  422,  4  L.  R. 
A.  445,  14  Am.  St  Rep.  308.  And  the  Legis- 
lature Is  likewise  the  sole  Judge  of  whether 
or  not  the  requirement  of  the  Constitution 
(article  5,  i  2^  that  notice  of  the  introduc- 
tion of  a  proposed  bill  be  given  has  been 
complied  with.    Davis  v.  Gaines,  supra. 

It  Is  claimed  by  defendant  In  Its  first 
plea  that  the  act  In  question  In  Its  practical 
effect  tends  to  regulate  and  bnrdoi  Inter- 
state commerce  In  which  defendant  Is  en- 
gaged as  a  common  carrier,  and  that  on  this 
account  the  act  is  violative  of  section  8  of 
article  1  of  the  Constitution  of  the  United 
States,  and  therefore  Invalid.  But  we  think 
that  the  requirement  of  the  establishment 
of  a  station  at  a  given  point  upon  the  line 
of  a  railroad  company  which  Is  determined  to 
be  a  public  necessity  is  but  the  exercise  of 
the  police  power  by  the  Legislature  for 
the  safety,  convenience,  and  welfare  of  its 
citizens.  The  state  has  the  right  in  the 
exercise  of  Its  police  power  to  make  all  those 
regulations  which  have  for  their  object  the 
protection  of  the  health,  safety,  and  welfare 
of  Its  citizens,  and,  although  such  regula- 
tions may  incidentally  affect  Interstate  com- 
merce, they  do  not  constitute  a  regulation 
or  burden  thereof  within  the  Inhibition  of 
the  above  constitutional  provision  of  the 
general  government 

In  the  case  of  Sherlock  v.  Ailing,  93  U.  S. 
99,  23  L.  Ed.  819,  the  Supreme  Court  of 
the  United  States  said:  "In  conferring  up- 
on Congress  the  regulation  of  commerce, 
it  was  never  Intended  to  cut  the  states  off 
from  legislating  on  all  subjects  relating  to 
the  health,  life,  and  safety  of  their  dUzens, 
though  the  legislation  might  indirectly  af- 
fect the  commerce  of  the  cpuntry.  Le^sla- 
tlon  In  a  great  variety  of  ways  may  affect 
commerce  and  persons  engaged  In  It  withont 
constituting  a  regulation  of  it  within  the 
meaning  of  the  Constitution."  And  In  the 
case  of  Gladson  t.  Minnesota,  166  U.  S.  427, 
17  Sup.  Ct  627,  41  L.  Ed.  1064,  the  same 
court  said:  "Even  when  its  road  connects, 
as  most  railroads  do,  with  railroads  in 
other  states,  the  state  which  created  the  cor- 
poration may  make  aU  needful  regulations 
of  a  police  character  for  the  government  of 
the  company,  who  is  operating  Its  road  In 
that  Jurisdiction.  It  may  prescribe  the  lo- 
cation and  plan  of  construction  of  the  road, 
the  rate  of  speed  at  which  the  trains  shall 
run,  and  the  places  at  which  they  shall  stop, 
and  may  make  any  other  reasonable  regula- 
tions for  their  management  in  order  to  se- 
cure the  objects  of  the  incorporation,  and 
the  safety,  good  order,  convenience,  and  com- 
fort of  all  the  passengers  and  of  the  public. 
All  such  regulations  are  strictly  within  the 
police  power  of  the  state."  In  the  exercise 
of  the  state  police  power  it  has  been  held 
that  the  states  may  pass  laws  requiring  rail- 
road companies  to  fence  their  right  of  way, 
providing  for  the  quarantine  of  cattle  car- 
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rted  in  interstate  commerce,  requiring  cer- 
taiu  conveniences  and  facilities  at  its  sta- 
tions, requiring  guards  and  guard  posts  on 
bridges  and  trestles  and  their  approaches, 
and  in  requiring  many  other  observances 
which  will  subserve  the  safety,  life,  health, 
and  convenience  of  the  citizens  of  the  states. 
2  Hutchinson  on  Carriers  (3d  Ed.)  i  955; 
Reid  T.  Colorado.  187  U.  S.  187,  23  Sup.  Ct 
^2,  47  li.  Ed.  108;  New  Yortt,  etc.,  R.  Co.  v. 
New  York,  165  U.  S.  628,  17  Sup.  a.  418, 
41  L.  Ed.  863;  Mo.  Pac.  Ry.  Co.  v.  Kan.,  216 
U.  S.  262.  30  Sup.  Ct.  330,  54  I*  Ed.  472; 
Smith  V.  Alabama,  124  U.  S.  465,  8  Sup. 
Ct.  564,  31  L.  Ed.  608;  Kansas  City  So.  Ry. 
•Co.  V.  State.  90  Ark.  343,  119  S.  W.  288. 

Upon  a  consideration  of  the  whole  case, 
we  find  no  error  in  the  trial  thereof  or  in 
the  Jndgment  that  was  rendered;  and  the 
Jndgment  is  accordingly  aflfirmed. 


PULASKI  COUNTY  et  al.  v.  HILL  ct  al. 
'{Supreme  Court  of  Arkansas.    Jan.  30,  1911.) 

1.  Taxation  (J  699*)  —  Delinquent  Tax 
Sales— RiOHT  to  Redeem. 

The  right  given  by  Kirby's  Dig.  {  7095, 
providinfc  that  lands  of  insane  persons  may  be 
redeemed  from  a  tax  sale  within  two  years  from 
the  expiration  of  the  disability,  inheres  in  the 
land,  and  is  not  personal  to  an  insane  owner, 
and  where  he  dies  his  heirs  may  redeem  with- 
in two  years  after  his  death. 

[B^.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1403;   Dec.  Dig.  {  609.*] 

2.  Taxation  (|  816*)- Action  fob  Posses- 
sion —  Res  Judicata  —  Qusstions  Con- 
cluded. 

A  judgment  for  the  possession  of  land, 
rendered  for  a  claimant  under  a  tax  sale 
against  the  owner  in  possession,  determines 
that  the  holder  of  the  tax  title  is  entitled  to 
the  possession,  but  not  the  right  of  the  owner 
to  redeem,  and  does  not  bar  a  sutwequent  action 
to  redeem  by  the  heirs  of  the  owner,  who  was 
under  disability  at  the  time  of  the  tax  sale  and 
•o  continued  until  his  death. 

[Bd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1615,  1616;   Dec.  Dig.  S  816.*] 

3.  Judgment  (|  713*)— Conclusiveness. 

A  jodgment  is  conclusive  on  every  ques- 
tion distinctly  pot  In  issue  and  directly  deter- 
mined, and  on  matters  properly  l>elonging  to 
the  subject  of  the  controversy  and  witliin  the 
scope  of  the  issues. 

rSJd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  fg  1234-1241;   Dec  Dig.  S  713.  •] 

4.  Insane  Pebsons  (S  1*)— Who  Abe  Incom- 
petent—"Unsound  Mind." 

Where  mental  incapacity  renders  ohe  un- 
able to  conduct  the  ordinary  affairs  of  life  and 
leaves  him  in  a  condition  to  be  the  victim  of 
his  misfortune,  he  is  of  "unsound  mind"  within 
Kirby's  Dig.  I  7812,  providing  that  a  person 
of  unsound  mind  includes  one  who  is  a  luna- 
tic, idiot  or  deranged. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  §{  1-3;    Dec.   Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7212-7217;  vol.  8,  p.  7825.] 

6.  Evidence  (|  478*)— Opinion  Evidencb— 
Mental  Capacity. 

Opinions  of  nonexperts  are  competent  to 
prove  mental  capacity  or  incapacity,  when  the 


facts  on   which   the  opinions  are  founded  are 
disclosed. 

[Ed.  Note. — For  other  rases,  see  Evidence, 
Cent  Dig.  §|  2242-2244;    Dec.  Dig.  {  478.'] 

6.  Taxation  (8  609*)— Redemption  fbom  Tax 
Sales— "Insane  Pebson." 

One  mentally  incapable  of  understanding 
and  acting  rationally  in  the  affairs  of  life  and 
In  the  management  of  his  property  is  an  "in- 
sane person"  within  Kirby's  Dig.  §  7095,  pro- 
viding that  lands  of  insane  persons  may  be  re- 
deemed from  tax  sales  within  two  years  after 
the  expiration  of  the  disability. 

[EU.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  t  1403;   Dec.  Dig.  |  699.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3835-3644;   vol.  8,  p.  7688.]. 

7.  Appeal  and  Ebbob  (|  880*)— Pasties  EIn- 
titled  to  Complain. 

A  defendant  who  has  appealed  from  an  ad- 
verse decree  may  not  base  any  right  on  an  out- 
standing title  in  codefendants,  which  the  chan- 
cellor has  decreed  is  not  valid;  the  codefend- 
ants not  appealing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {{  3584-3590;  Dec.  Dig.  | 
880.*] 

Appeal  from  Pulaski  Chancery  Court; 
John  E.  Martlneau,  Chancellor. 

Suit  by  Abble  Hill  and  others  against  Pu- 
laski County  and  others.  BVom  a  decree  for 
plaintiffs,  defendants  appeal.    Affirmed. 

J.  C.  Marshall  and  Harry  Hale,  for  appel- 
lants.    Geo.  L.  Basham,  for  appellees. 

FRAUENTHAL,  J.  This  was  an  action 
originally  instituted  for  the  purpose  of  re- 
moving certain  deeds  as  clouds  upon  the 
plaintiffs'  title  to  the  land  involved  In  this 
suit.  Subsequently,  the  complaint  was  so 
amended  that  the  sole  remedy  sought  by  this 
action  was  to  redeem  said  land  from  a  tax 
sale.  The  plaintiffs  below  were  the  widow 
and  heirs  of  ode  John  Hill,  who  acquired 
the  land  in  controversy  by  purchase  In  1878, 
and  died  In  1906.  The  land  was  sold  on  June 
11,  1888,  for  the  nonpayment  of  the  taxes  of 
1887,  to  one  R.  W.  Martin,  and  the  defend- 
ants, who  are  appellants  herein,  claim  title 
to  the  land  under  conveyances  from  his  heirs. 
In  1891  the  above  tax  sale  of  said  laud  was 
confirmed  by  a  decree  of  the  chancery  court, 
and  in  1893  a  complaint  was  filed  by  said 
John  HUI  to  set  aside  said  decree,  and  upou 
the  hearing  thereof  It  was  dismissed  for  the 
want  of  equity.  In  September,  1892,  the 
heirs  of  said  R.  W.  Martin  instituted  an 
ejectment  suit  against  said  John  Hill  for  the 
possession  of  said  land,  and  in  1808  obtained 
a  Judgment  for  the  recovery  of  the  possession 
of  all  said  land,  except  3^  acres,  which  were 
adjudged  to  the  Little  Rock  Granite  Com- 
pany, one  of  the  appellants  herein,  and  sub- 
sequently the  heirs  of  R.  W.  Martin  conveyed 
the  land  adjudged  to  them  in  said  ejectment 
suit  to  the  other  appellants. 

In  the  complaint  it  was  alleged  that  John 
HIII  was  an  insane  person  in  1887,  the  time 
when  said  land  was  forfeited  for  the  .non- 
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payment  of  taxes  thereon,  and  that  be  labor- 
ed under  said  disability  continuously  from 
tbat  date  until  hia  said  deatb  in  1906,  dur- 
ing all  of  which  time  be  owned  and  resided 
upon  said  land.  Deriving  their  right  to  the 
land  as  the  widow  and  heirs  of  John  Hill, 
the  plaintiffs  instituted  this  suit  within  one 
year  after  his  death  to  redeem  same  from 
said  above  tax  sale,  on  the  ground  that  be 
was  laboring  under  the  disability  of  insanity 
at  th«  date  of  said  tax  sale  and  up  to  the 
date  of  bis  death,  and  tbat  the  right  to  re- 
deem said  land  descended  to  them,  which 
they  could  enforce  at  any  time  within  two 
years  after  his  disability  was  removed  by 
his  death. 

A  great  mass  of  testimony  was  taken  rela- 
tive to  the  question  as  to  whether  or  not 
John  Hill  was  during  said  above  time  of  un- 
sound mind;  and  upon  the  hearing  of  this 
case  the  chancellor  found  that  during  said 
time  be  was  insane,  and  declared  that  his 
heirs  had  the  right  to  redeem  said  land  from 
said  tax  sale.  A  decree  was  entered  by  the 
chancery  court  in  accordance  with  said  find- 
ing of  fact  and  conclusion  of  law,  and  from 
that  decree  the  defendants,  claiming  under 
said  tax  title  have  appealed  to  this  court 

The  right  of  the  plaintiffs  to  redeem  the 
land  from  the  above  tax  sale,  as  a  matter 
of  law,  depends  upon  whether  or  not  the 
right  to  redeem,  which  is  by  the  statute 
granted  to  insane  persons,  Is  descendible  to 
their  heirs.  That  statute,  which  was  In 
force  at  the  time  of  the  forfeiture,  provides 
that:  "All  lands,  dty  or  town  lots  belong- 
ing to  Insane  persons,  minors  or  persons  in 
confinement  and  which  have  been  or  may 
hereafter  be  sold  for  taxes,  may  be  redeem- 
ed within  two  years  from^  and  after  the 
expiration  of  such  disability."  Kirby's  Dig. 
§  7095.  It  is  urged  by  counsel  for  defend- 
ants that  this  statutory  rigbt  to  redeem  is 
a  mere  personal  privilege,  to  be  enjoyed  sole- 
ly by  those  laboring  under  the  disabilities 
mentioned  in  the  statute,  and  tbat  such  priv- 
ilege ceases  with  the  death  of  such  persons. 
But  the  statute  makes  this  right  of  redemi)- 
tlon  Inhere  in  the  land  itself,  and  does  not 
grant  it  as  a  privilege  personal  only  to  the 
owner  who  labors  under  the  disability.  The 
statute  provides  that  tbe  land  itself  may  be 
redeemed,  and  not  simply  that  the  owner 
laboring  under  the  disability  may  redeem  It. 
The  statute  does  not  confine  the  right  to  re- 
deem to  any  person,  but  grants  the  right  as 
an  Interest  running  with  the  land  for  the 
period  mentioned  therein,  after  the  expira- 
tion of  the  disability  of  the  owner.  As  is 
said  in  the  case  of  Neil  v.  Rozier,  49  Ark.  651, 
6  S.  W,  157:  "This  provision  does  not  pro- 
fess to  make  the  right  of  redemption  person- 
al to  the  minor  who  owned  the  land  at  the 
time  of  tbe  forfeiture.  It  is  not  specified  in 
this  or  any  other  of  the  provisions  of  tbe 
law  governing  this  case  tbat  the  power  must 
be  exercised  by  the  minor  more  than  another, 
whom  it  may  concern  at  the  time  of  redemp- 


tion. It  is  not  provided  simply  tbat  the 
minor  may  redeem,  but  that  the  lands  may 
be  redeemed.  The  power  is  not  appended  to 
tbe  person  of  the  minor  but  is  impressed 
upon  tbe  land  as  an  Incident  to  the  estate." 
Tbe  law  casts  upon  tbe  heir  every  right  and 
interest  in  the  land  which  his  ancestor  pos- 
sessed at  the  time  of  his  death ;  the  interest 
and  right  therein  descends  to  him  Just  aa  it 
was  in  the  ancestor,  and  can  be  maintained 
In  bis  behalf  just  as  it  could  have  beoi  as- 
serted by  the  ancestor.  The  owner  who  la- 
bors  under  tbe  disability  mentioned  In  tbe 
statute  could  assert  the  right  of  redemption 
for  tbe  period  therein  named,  and  bis  death, 
while  still  laboring  under  such  disability, 
would  not  abridge  that  right  in  his  heir,  np- 
on  whom  the  law  casts  the  estate  and  every 
right  Incident  thereto.  In  the  case  of  Mc- 
Namara  v.  Baird,  72  Miss.  89,  16  South.  3S4, 
it  was  held  that,  where  an  Infant  having  un- 
til one  year  after  majority  to  redeem  land 
from  tax  sate  dies,  his  heir  has  the  same 
right  and  time  in  which  to  redeem,  and  that 
giving  to  tbe  heir  this  right  to  redeem  is  but 
giving  effect  to  the  right  existing  in  the  an- 
cestor, which  by  operation  of  law  Is  cast 
upon  the  heir.  It  is  urged,  however,  that  In 
the  case  of  Bender  v.  Bean,  52  Ark.  132,  12 
S.  W.  180,  241.  it  is  held  tbat  the  right  of 
redemption  given  by  this  statute  to  a  minor 
is  only  a  privilege  personal  to  him.  That 
was  a  case  In  which  tbe  minor  was  endeav- 
oring to  redeem,  and  the  question  involved 
therein  was  whether  or  not  tbe  holder  of 
the  tax  title  was  liable  for  rents  prior  to  tbe 
time  that  the  redemption  was  effected  In 
tbe  manner  provided  by  law.  It  was  there 
only  decided  that  tbe  title  to  the  land  pass- 
ed by  virtue  of  the  tax  deed,  subject  to  be 
defeated  by  the  redemption,  and  that  until 
the  minor  did  assert  his  right  to  redeem  In 
the  manner  provided  by  law,  tbe  holder  of 
the  tax  title  remained  the  owner  of  the 
land  and  could  not  be  made  to  account  for 
rents  thereof.  To  the  extent  of  asserting 
his  right  of  redemption  for  himself  while 
living,  it  was  held  that  tbe  privilege  was  per- 
sonal to  tbe  minor;  but  it  did  not  bold  that 
one  standing  by  law  In  bis  place  could  not 
assert  this  rigbt  to  redeem,  or  that  bis  right 
of  redemption  was  not  vendible  or  descend- 
ible. But  we  think  that  this  question  is  set- 
tled by  the  case  of  Smith  v.  Thornton,  74 
Ark.  572,  86  S.  W.  100&  That  was  a  suit 
seeking  to  redeem  land  forfeited  and  sold  for 
the  nonpayment  of  taxes.  The  plaintiff  In 
tbat  case  inherited  the  land  from  her  son, 
who  was  insane  at  the  time  of  the  tax  sale 
and  up  to  the  date  of  his  death,  and  the  ac- 
tion to  redeem  was  commenced  within  two 
years  after  his  death.  In  that  case  it  was 
held  that  the  plaintiff  did,  have  tbe  rigbt  to 
redeem  the  land  from  said  tax  sale  and 
thereby  it  was  necessarily  ruled  that  tbe 
right  to  redeem  was  descendible.  It  is  true 
tbat  in  said  case  it  was  also  held  that  a 
decree  of  confirmation  of  said  tax  sale  would 
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not  cnt  off  tbe  rlgbt  to  redeem  whicb  was 
granted  by  section  7005  of  Kirby's  Digest 
But  tbat  decision  also  necessarily  lield  that 
not  only  was  the  owner,  who  was  laboring 
under  the  disability  named  in  the  statute, 
not  cnt  off  from  the  right  to  redeem,  but  that 
otliers  standing  in  bis  stead  were  not  cut  off, 
and  ttiat  by  virtue  of  said  statute  the  owner 
laboring  under  such  disability,  and  the  per- 
son succeeding  to  his  right  as  heir,  bad  the 
right  to  redeem  for  the  period  named  there- 
in. The  evidence  adduced  in  the  case  at  bar 
conclusively  proves  that  John  Hill  Was  the 
owner  of  the  land  at  the  tim6  of  the  tax 
sale,  and  if  at  that  time  he  was  insane  and 
remained  under  that  dlBabllity  to  the  date 
of  bis  death,  then  bis  heirs  had  tne  right  to 
redeem  the  land  from  that  tax  sale  within 
two  years  after  his  death. 

It  is  urged  tbat  the  question  of  the  right 
to  redeem  the  land  from  the  tax  sale  is  con- 
dnded  by  the  Judgment  which  was  obtained 
In  1898  by  the  bolder  of  the  tax  title  against 
John  Hill  in  the  ejectment  suit  which  was 
Instituted  for  the  recovery  of  this  land.  But 
tbat  was  a  suit  whose  purpose  was  to  re- 
cover the  possession  of  said  land.  The  bold- 
er of  the  tax  deed,  if  the  tax  sale  was  valid, 
was  entitled  to  the  possession  of  the  land  as 
against  the  owner,  even  though  he  was  labor- 
ing under  disability  at  the  time  of  the  tax 
sale.  Until  the  owner  made  redemption  In 
the  manner  prescribed  by  the  law,  the  holder 
of  the  tax  title  bad  the  right  of  possession 
of  the  land.  But  the  owner  laboring  under 
the  disability  bad  the  right  to  make  such 
redemption  at  any  time  during  the  period 
named  in  the  statute,  and  he  did  not  have 
to  assert  tbat  right  at  the  time  of  such  eject- 
ment suit;  nor  did  be  lose  tbe  right  to  as- 
sert it  after  such  suit  and  before  the  expira- 
tion of  such  i)erlod.  Bender  v.  Bean,  62  Ark. 
182,  12  S.  W.  180,  241 ;  Danenbauer  v.  Daw- 
son, 65  Ark.  134,  46  S.  W.  131,  44  L.  R.  A. 
193.  His  right  to  redeem  was  not  involved 
in  the  ejectment  suit  and  was  not  an  Issue  in 
that  action.  The  true  test  of  whether  or  not 
a  particular  point,  question,  or  right  bas 
been  concluded  by  a  former  suit  and  Judg- 
ment is  whether  such  point,  question,  or 
right  was  distinctly  put  in  issue,  or  should 
have  been  put  in  issne,  and  was  directly 
determined  by  sucb  former  suit  and  Judg- 
ment It  is  true  tbat  the  Judgment  is  also 
condnsire  of  "all  matters  properly  belonging 
to  tbe  subject  of  tbe  controversy  and  within 
the  scope  of  tbe  Issues."  It  is  not  tbe  re- 
covery, but  tbe  matter  actually  alleged  by 
the  parties,  and  upon  which  the  recovery  pro- 
ceeds, which  creates  the  estoppel;  and  tbe 
Judgment  does  not  conclude  rights  or  mat- 
ters whicb  were  not  put  in  issue  and  which 
It  was  not  necessary  to  put  In  issue  in  tbe 
suit  Cromwell  v.  Sac  County,  94  U.  S.  351, 
24  Lu  Ed.  195;  Fonrcbe  River  Lumber  Co.  v. 
Walker,  132  S.  W.  461;  23  Cyc.  1300.  In 
said  ejectment  suit  the  right  of  John  Hill  to 
redeem  said  land  from  the  tax  sale  was  not 


put  in  issue^  nor  was  he  called  upon  to  put 
tbat  right  in  issue.  He  bad  tbe  right  to 
make  redemption  after  tbe  recovery  of  said 
Judgment,  and  until  tbe  right  of  redemption 
was  asserted  and  perfected  he  was  not  re- 
quired to  put  it  in  issue.  The  ejectment  suit 
determined  that  the  bolder  of  tbe  tax  title 
was  entitled  to  the  possession  of  the  land, 
but  it  did  not  determine  tbat  Hill  was  not 
entitled  to  redeem  the  land  from  the  tax 
sale.  Neither  John  Bill  nor  his  privies  In 
blood  or  estate  were  concluded  by  said  Judg- 
ment in  ejectment  from  asserting  and  per- 
fecting the  right  of  redemption. 

It  is  earnestly  contended  by  counsel  for 
defendants  that  tbe  finding  of  the  chancellor 
tbat  John  Hill  was  an  Insane  person  at  the 
time  of  tbe  tax  sale,  or  at  any  time  there- 
after, is  contrary  to  the  weight  of  the  tes- 
timony adduced  upon  tbe  trial  of  this  casa 
It  is  difficult  to  define  with  accuracy  the 
limits  of  tbat  mental  incapacity  which  under 
the  law  renders  one  insane.  An  insane  per- 
son is  one  who  is  of  unsound  mind,  and  our 
statute  provides  that  a  "person  of  unsound 
mind  Includes  every  person  who  is  a  lunatic, 
idiot  or  deranged."    Kirby's  Dig.  i  7812. 

But  at  last  the  law  furnishes  no  definite 
enumeration  of  tbe  mental  powers  and  no 
exact  measure  by  which  to  determine  the 
degree  of  their  exercise,  in  order  to  decide 
whether  or  not  an  individual  is  of  sound 
or  unsound  mind.  There  are  numerous  civil 
proceedings  where  insanity  or  mental  inca- 
pacity may  be  shown,  and  tbe  rule  for  es- 
tablishing tbe  degree  of  tbe  Insanity  neces- 
sarily depends  upon  the  purpose  for  which 
the  insapity  is  to  be  proved.  It  may  be  that 
the  object  of  proving  Insanity  is  to  annul 
a  contract  or  to  defeat  the  execution  of  a 
will,  or  to  appoint  a  guardian  to  take  charge 
of  the  estate  of  tbe  insane  person.  The  rule 
for  establishing  the  degree  of  insanity  In 
these  various  cases  varies  with  tbe  case. 
But  the  question  in  all  sucb  cases,  where  In- 
capacity arising  from  defect  of  the  mind  is 
alleged,  is  not  whether  the  mind  is  Itself 
diseased  or  the  person  is  a£91cted  with  any 
particular  form  of  insanity,  but  rather, 
whether  tbe  powers  of  the  mind  have  become 
so  affected,  by  whatever  cause,  as  to  render 
him  incapable  of  transacting  business  like 
the  one  in  question.  As  a  general  rule,  it 
may  be  stated  that  in  order  to  have  that 
measure  of  capacity  required  by  law  to  be 
of  sound  mind,  a  person  must  have  capacity 
enough  to  comprehend  and  understand  tbe 
nature  and  effect  of  the  business  he  is  doing, 
and  where  it  is  clearly  made  to  appear  tbat 
the  mental  incapacity  and  imbecility  is  of 
sucb  a  degree  as  to  render  the  person  unable 
to  conduct  the  ordinary  affairs  of  life  and 
leaves  blm  in  a  condition  to  be  the  victim  of 
bis  misfortune,  then  sucb  person  is,  in  con- 
templation of  law,  not  of  sound  mind.  Weak- 
ness of  understanding  is  not  alone  sufficient 
to  show  mental  unsoundness,  if  capacity  re- 
mains to  see  things  in  their  true  relations. 
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and  wbere  the  indlrldual  has  a  moderate 
comprehension  of  his  immediate  duties  and 
of  the  value  and  use  of  his  property.  But, 
as  Is  said  by  Marshall,  J.,  la  the  case  of 
Fratber  t.  Naylor,  1  B.  Mon.  <Ky.)  244,  the 
criterion  in  determining  whether  or  not  the 
IndlTidual  is  of  sound  mind  "rests  upon  the 
question  whether  the  individual  is  mentally 
competent  of  rational  government  of  himself 
and  bis  affairs."  1  Clevenger  on  Med.  Jur.  of 
Insanity,  1 244;  Young  v.  Stevens,  48  N.  H.  133, 
2  Am.  Rep.  202,  97  Am.  Dec.  592;  In  re  Storick, 
64  Mich.  685,  31  N.  W.  582;  Hamrlck  v.  Ham- 
rick,  134  Ind.  324,  34  N.  E.  3;  King  v.  Cum- 
mlngs,  60  Vt  502.  11  Atl.  727;  Snyder  v.  Sny- 
der, 142  lU.  60,  31  N.  E.  303;  KeUy's  Heirs  v. 
McOuire,  15  Ark.  555 ;  Beller  v.  Jones,  22  Ark. 
92.  And  the  opinions  of  witnesses,  not  ex- 
pert, are  competent  to  prove  mental  capacity 
or  incapacity,  when  the  facts  or  circumstanc- 
es are  disclosed  upon  which  they  found  their 
opinions.  Beller  v.  Jones,  supra;  King  v. 
Cummlngs,  supra;  Kilgore  v.  Cross  (C.  C.) 
1  Fed.  678. 

In  the  case  at  bar  the  matter  involved  re- 
lated to  the  payment  of  taxes  upon  property. 
That  was  one  of  the  matters  attending  the 
transaction  of  ordinary  business.  The  ob- 
ject and  purpose  of  proving  insanity  in  this 
case  would  be  to  show  that  John  Hill  did 
not  have  the  mental  capacity  to  understand 
and  appreciate  the  fact  that  the  taxes  should 
be  paid  upon  bis  property,  which  was  a 
transaction  of  ordinary  business;  In  other 
words,  the  true  and  proper  test  of  whether 
or  not  he  was  of  sound  mind,  under  the  tes- 
timony and  nature  of  this  case,  was  whether 
or  not  he  bad  the  mental  capacity  to  trans- 
act ordinary  business  and  to  take  care  of 
and  manage  his  property.  If  be  was  men- 
tally incapable  of  understanding  and  acting 
rationally  in  the  ordinary  affairs  of  life  and 
In  the  management  of  his  property,  then  be 
was  not  of  sound  mind,  within  the  meaning 
of  the  statute  granting  him  time,  until  such 
disability  should  be  removed,  in  which  to 
redeem  his  land  from  tax  forfeiture. 

We  do  not  deem  it  desirable  to  set  out  in 
any  detail  the  testimony  relative  to  the  men- 
tal condition  of  John  Hill.  The  testimony 
discloses  that  almost  from  his  infancy  be 
was  a  mental  Imbecile,  and  on  this  account 
was  the  sport  and  plaything  of  his  associates. 


He  was  not  totally  Incapable  of  taking  care 
of  himself,  but  he  was  wholly  incompetent 
on  account  of  his  mental  unsoundness,  to 
rationally  manage  his  affairs  or  to  care  for 
and  protect  his  property  in  a  rational  man- 
ner. He  did  not  understand  the  ordhiair 
affairs  of  life  la  their  true  relations,  and 
was  unable  to  form  correct  conclusions  as 
to  them.  He  was  moitally  incapable  of 
transacting  business,  or  to  comprehmd  the 
nature  and  effect  of  the  business  of  paying  or 
failing  to  pay  taxes  on  his  property.  Upon 
an  examination  of  all  the  evidence,  we  feel 
a  conviction  that  be  did  not  have  that  men- 
tal capacity  which  is  fonnd  in  a  sound  mbid, 
although  be  was  not  technically  an  idiot  or 
lunatic.  This  was  his  mental  condition  at 
the  time  of  said  tax  sale  and  continuously 
from  that  date  to  bis  death.  He  was  there- 
fore an  Insane  person,  within  the  meaning 
of  the  statute  which  granted  to  him  the  right 
to  redeem  his  land  from  tax  sale  within  the 
period  named  therein. 

It  is  also  urged  by  defendants  that  John 
Hill  in  1889  executed  a  deed  for  a  part  of 
the  land  involved  in  this  suit  to  one  of  the 
defendants,  who  is  a  nonresident  This  de- 
fendant has  not  appealed  from  the  decree  of 
the  lower  court  The  plaintiffs  in  their  com- 
plaint allege  that  John  Hill  was  not  of  sound 
mind  at  the  time  of  the  alleged  execution  of 
this  deed,  and  that  It  was  therefore  ineffec- 
tive to  convey  title.  The  lower  court  found 
that  John  Hill  was  of  unsound  mind  in  ISSZ 
and  was  of  unsound  mind  continuously  from 
that  date  until  his  death.  He  was  therefore 
mentally  incapable  of  executing  a  binding 
contract  for  the  conveyance  of  his  land  at  the 
time  of  the  execution  of  this  deed,  and  tb« 
chancellor  entered  a  decree  in  accordance 
with  that  finding.  We  cannot  say  that  this 
finding  of  the  chancellor  is  against  the  pre- 
ponderance of  the  evidmce,  and  the  defend- 
ants claiming  under  that  deed  have  not  ap- 
pealed from  this  finding  or  decree.  The  de- 
fendants who  have  appealed  cannot  base  any 
right  upon  an  outstanding  title  in  others, 
which  the  chancellor  has  decreed  is  not  valid 
and  is  without  merit  and  whicb  decree  we 
do  not  find  cause  to  reverse^ 

Upon  an  examination  of  the  whole  case, 
we  think  that  the  decree  of  the  chancellor 
should  be  affirmed,  and  it  is  so  ordered. 
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Ex  parte  BROCKMAN. 

{Supreme   Court   of  Missouri.     Feb.  9,   1911. 

Rehearing  Denied  March  2,  1911.) 

1.  Depositions  (§  S2*)— Motive  of  Litigant 
— Determination  bt  Commissioneb. 

A  justice  of  the  peace,  notary,  or  special 
commissioner  charged  with  the  duty  of  talcing 
depositions  has  no  jurisdiction  to  determine  the 
motive  or  good  faith  of  the  action,  before  com- 
pelling a  witness  to  answer  questions  or  pro- 
ceeding against  him  for  contempt  because  of  his 
refusal. 

(Ed.  Note.— For  other  cases,  see  Deporations, 
Cent.  Dig.  §  86;  Dec.  Dig,  i  52.*] 

2.  AMicce  CuRi*  (I  !•)— Appearance. 

Where,  after  suit  brought,  proceedings 
were  instituted  to  take  petitioner's  deposition 
before  a  commissioner  and  he  refused  to  testi- 
fy, wherenpon  contempt  proceedings  were  in- 
stituted against  him,  and  on  being  convicted  he 
obtained  habeas  corpus,  and  plaintiff's  counsel 
appeared  both  in  the  contempt  proceedings  and 
in  resistance  of  the  writ  as  amici  curiie,  such 
appearance  was  a  mere  matter  of  grace  con- 
cerning the  court  alone. 

{Ed.    Note.— For    other    cases,    see    Amicus 
Curi«e,  Cent.  Dig.  S  1 ;  Dec.  Dig.  §  l.»] 

3.  Depositions  <i  71«)  —  Habeas  Corpus 
(§  51*)— Contempt  Proceedings— Right  to 
Appear. 

Where  a  defendant  was  subpcenaed  to  give 
a  deposition  before  trial  and,  on  refusing  to 
testify,  was  committed  for  contempt  and  sued 
out  a  writ  of  habeas  corpus,  the  commissioner 
in  the  contempt  proceedings  having  moved  in 
the  premises  at  the  instance  of  the  plaintiffs, 
they  had  such  an  interest  as  authorized  them 
to  appear  therein  in  support  thereof,  and  also 
in  resistance  of  the  writ  of  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  J  71  ;•    Habeas  Corpus,  Dec.  Dig.  J 

4.  Habeas  Corpus  (§  83*)— Illegal  Commit- 
ment—Issur?. 

Rev.  St.  1909,  $  2442,  provides  that  a  peti- 
tioner for  a  writ  of  habeas  corpus  shall  state 
the  facts  entitling  him  to  discharge  on  his  best 
knowledge  and  belief,  and  section  2456  requires 
that  the  officer  shall  make  a  return  which  shall 
be  responsive  to  the  writ,  and  produce  the  war- 
rant by  virtue  of  which  he  holds  the  petition, 
the  return  being  taken  as  true,  if  no  issue  is 
mude  thereon  by  denial.  Held  that,  since  the 
officer's  return  is  taken  as  true  if  no  issue  is 
made  by  a  denial,  and  this  without  reference  to 
tlie  allegations  of  the  petition,  where  neither 
the  petition  nor  the  reply  charged  that  the 
commitment  was  defective  and  raised  no  issue 
of  fact  or  law  with  reference  thereto,  defend- 
ant was  not  entitled  to  his  discharge  on  ob- 
jection made  at  the  hearing  that  the  commit- 
ment was  invalid,  because  it  was  directed  to 
the  "sheriff  and  jailer  of  the  city  of  St.  Louis," 
and  directed  one  of  them  to  attach  the  body  of 
petitioner  and  confine  him  in  jail,  etc. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S  75 ;   Dec.  Dig.  %  83.*] 

5.  Habeas  Corpus  (5  89*)— Return— Defec- 
tive Warrant— Remedy. 

Where,  on  the  filing  of  a  return  to  a  writ 
of  habeas  corpus  exhibiting  a  defective  war- 
rant as  the  authority  for  holding  petitioner,  his 
remedy  is  by  motion  for  discharge. 

TEd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  f  79;   Dec.  Dig.  {  89.*] 

6.  Depositions  (|  64*)  —  Swearing  Wit- 
nesses. 

Where  a  witness  on  being  subpoenaed  to 
testify   before  a  commissioner  was  sworn  and  I 


then  refused  to  testify.  It  was  not  necessary 
that  he  be  again  sworn  before  being  required  to 
testify  on  a  later  occasion  in  the  same  matter 
before  the  same  commissioner,  after  an  amend- 
ment of  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  g  64. •] 

7.  Habeas    Corpus    (J    83*)  —  Issues    and 
Proof. 

Where  a  petition  for  a  writ  of  habeas  cor- 
pus, to  obtain  petitioner's  release  from  commit- 
ment for  contempt  in  refusing  to  testify  before 
a  commissioner,  alleged  that  the  commissioner 
was  appointed  by  the  court  and  had  taken  on 
himself  the  burden  and  powers  of  such  appoint- 
ment, and_  the  recital  of  the  commitment  that 
the  commissioner  had  been  so  appointed  was 
not  denied  by  petitioner's  -reply  or  answer  to 
the  sheriff's  return,  which  answer  reiterated 
the  same  allegation,  the  authority  of  the  com- 
missioner was  an  admitted  fact  which  did  not 
require  proof;  and  hence  petitioner  could  not 
successfully  claim  his  discharge,  because  there 
was  no  proof  that  the  commissioner  was  ap- 
pointed to  take  testimony. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  (  76;    Dec.  Dig.  |  83.*] 

8.  Depositions   (§   21*)  —  Statutory   Provi- 
sions— Nature  of  Remedy. 

Rev.  St.  1909,  «g  6356.  6384,  and  6404,  au- 
thorizing the  taking  of  depositions  de  bene  esse, 
provides  a  practice  in  the  nature  of  the  chan- 
cery practice  by  a  bill  of  discovery,  and  en- 
titles the  party  to  sift  the  conscience  of  his 
adversary. 

[EM.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  {  21.»] 

9.  Depositions  (|  71*)  — Statutory  Provi- 
sions—Refusal to  Testify— Contempt. 

7n  proceedings  to  examine  a  party  before 
trial  by  taking  his  deposition  de  bene  esse,  as 
authorized  by  Rev.  St.  1909,  iS  6356,  6384,  and 
6404,  the  witness,  on  l>eing  brought  before  a 
duly  appointed  commissioner  at  the  time  and 
place  specified,  was  advised  by  his  counsel  to 
refuse  to  testify.  His  testimony  had  been  pre- 
viously taken  in  part,  and  on  his  then  refusing 
to  testify,  the  commissioner  discharged  him ; 
but,  being  of  the  opinion  that  such  order  was 
erroneous,  caused  him  to  be  resubpcenaed  on 
two  days'  notice,  when  he  again  refused  to  tes- 
tify on  the  advice  of  counsel,  and  was  commit- 
ted for  contempt.  To  show  the  materiality  of 
the  proposed  testimony,  counsel,  while  the  wit- 
ness was  in  the  room,  started  to  propound  to 
him  a  question,  but  in  the  middle  of  it  the 
witness  left  the  room.  Held,  that  the  witness 
was  guilty  of  contempt,  and  was  properly  com- 
mitted therefor. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec  Dig.  {  71.*] 

In  Banc.  Original  application  by  Fred- 
erick W.  Brockman  for  a  writ  of  habeas 
corpus.  Writ  dismissed,  and  petitioner  re- 
manded. 

Chas.  B.  Stark,  for  petitioner.  George  Saf- 
ford,  for  respondent. 

LAMM,  J.  Brockman  (In  the  custody  of 
Nolte,  sheriff  of  St.  Louis)  sued  out  a  writ 
of  habeas  corpus.  By  virtue  of  the  oi-der  of 
FOX,  C.  J.,  he  was  admitted  to  ball  pending 
bearing.  The  writ  commanded  said  sheriff 
to  produce  his  body  at  our  bar,  together  with 
the  time  and  cause  of  his  Imprisonment.  By 
stipulation  he  waived  the  production  oif  his 
body,  agreeing   to   hold   himself  ready  and 


*Far  ottier  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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willing  to  snbmlt  to  onr  orders  In  the  cause 
and  to  be  dealt  with  according  to  law.  The 
sberlff  made  return  and  petitioner  answered. 
Subsequently,  on  bis  motion,  Jobn  A.  Blev- 
ins,  Esq.,  of  tbe  St.  Louis  bar,  was  appoint- 
ed special  commissioner  to  take  testimony, 
make  a  finding  of  fact,  and  report  on  a  day 
certain.  He,  taaTing  qualifled,  obeyed  onr 
order,  and  tbe  cause  is  submitted  upon  tbe 
petition  (Including  exhibits),  tbe  return,  an- 
swer, report  of  our  special  commissioner, 
petitioner's  exceptions  thereto,  arguments 
ore  tenus  by  counsel  for  petitioner,  and  on 
bebalf  of  certain  parties  designated  as  In- 
terrenors,  and  on  briefs. 

Tbe  case  seeks  the  gist  of  tbe  pleadings 
and  exhibits,  viz.:  Tbe  petition  alleges  that 
in  May,  1910,  there  was  a  corporation  doing 
business  In  St.  Louis  named  the  Lightning 
Lunch  Company;  that  .one  McGregor  with 
Gregg  and  Brockman  were  its  directors — 
Brockman,  president;  Gregg,  vice  president, 
and  McGregor,  secretary — that  McGregor  and 
Link  brought  suit  against  Brockman,  Gregg, 
and  the  lunch  company,  tn  the  St  Louis  Cir- 
cuit Court,  tbe  petition  not  stating  facts  suf- 
ficient to  constitute  a  cause  of  action  (a 
copy  thereof  being  annexed  to  show  that 
fact);  that  presently  McGregor  and  Link 
gave  notice  to  defendants  of  an  application 
for  a  preliminary  Injunction,  restraining 
Brockman  and  Gregg  from  discharging  their 
duties  as  directors  and  officers ;  that  the  lat- 
ter appeared  thereto,  whereat  the  applica* 
tion  was  postponed.  Presently  McGregor  and 
Link  served  notice  to  take  depositions  be- 
fore a  notary  public,  and  sued  out  a  subpoena 
for  Gregg  and  Brockman  to  appear  and  testi- 
fy; that  upon  countemotlce  by  Brockman, 
Gregg,  and  tbe  liinch  company,  tbe  court  ap- 
pointed Leigbton  Shields,  Esq.,  special  com- 
missioner to  take  depositions ;  that  thereup- 
on defendants  filed  their  separate  answers 
(which  answers  are  attached) ;  that  the  dep- 
ositions of  petitioner  and  Gregg  were  tak- 
en in  shorthand,  and  petitioner  was  "dis- 
charged" by  tbe  commissioner,  he  ruling  on 
question  of  evidence,  so  as  to  confine  the  ex- 
amination within  tbe  issues  on  tbe  pleadings 
as  be  Interpreted  them ;  that  presently,  on 
June  7th,  Link  and  McGregor  filed  an  amend- 
ed petition.  Joining  Selleck  as  coplalntUt 
(said  amended  petition  Is  annexed) ;  that 
defendants  filed  a  motion  to  strike  out  tbe 
amended  petition  (which  motion  is  annexed) ; 
that  said  motion  is  undisposed  of ;  that  aft- 
er said  events  the  special  commissioner  is- 
sued a  new  subpoena  for  Brockman  and 
Gregg,  upon  demand  of  plalntlfTs,  to  appear, 
for  the  purpose  of  having  their  depositions 
taken ;  that  no  application  was  made  to  the 
circuit  court  and  no  cause  shown  to  said 
court  or  the  special  commissioner  for  the 
taking  of  said  depositions  and  no  leave  was 
obtained  therefor  from  either;  that  plain- 
tlffs  proceeded  on  the  theory  they  had  the 
right  to  compel  the  attendance  of  petitioner 
before  said  commissioner  as  often  as  their 


"whims  and  caprices  dictated";  that  peti- 
tioner, having  freely  and  willingly  submitted 
in  tbe  first  instance  to  the  taking  of  his  dep- 
osition and  believing  bis  duty  was  done, 
unless  some  reason  be  assigned  to  the  court 
as  a  basis  for  requiring  him  to  leave  his 
business  and  submit  to  further  examination, 
disobeyed  the  subpoena ;  and  that  thereupon 
the  special  commissioner,  upon  plaintiffs'  ap- 
plication, issued  an  attachment  for  said  peti- 
tioner to  the  BherUF  of  St  Louis,  which  at- 
tachment was  issued  over  the  protest  of  peti- 
tioner's counsel  and  is  attached  as  an  exhib- 
it. Thereat  the  sheriff  brought  petitioner 
before  tbe  special  commissioner  on  tbe  at- 
tachment, and  the  latter  ruled  that  the  plain- 
tifTs  could  retake  the  deposition  of  petitioner 
without  first  obtaining  leave  from  tbe  circuit 
court  or  from  the  special  commissioner ;  that 
petitioner  refused  to  submit  to  tbe  retaking  of 
his  deposition  without  a  reason  having  beea 
given  to  or  leave  obtained  from  tbe  court  or 
commissioner,  whereupon  the  commissioner 
issued  to  the  sheriff  of  the  city  of  St  Louis  a 
warrant  of  commitment  commanding  that  pe- 
titioner be  arrested  and  be  committed  to  Jsil 
until  he  shall  submit  himself  to  the  "unlaw- 
ful order  of  the  commissioner,"  which  war- 
rant of  commitment  is  also  annexed;  that 
petitioner  is  unlawfully  deprived  of  his  lib- 
erty by  Nolte,  sheriff  aforesaid ;  that  his  hn- 
prisonment  is  illegal  In  this:  That  the  spe- 
cial commissioner  is  permitting  plaintiffs  io 
that  suit  to  grossly  abuse  tbe  process  of  the 
law  and  of  said  court,  and  in  so  doing  has 
exceeded  his  Jurisdiction  and  authority;  that 
the  suit  in  which  the  depositions  were  being 
taken  was  brought  after  McGregor  bad  de- 
manded of  petitioner  that  he  buy  McGregor's 
stock  in  tbe  lunch  company ;  that  on  the  re- 
fusal to  buy  such  stock  McGr^or  notified  blm 
he  would  apply  to  the  circuit  court  to  hare 
him  removed  from  all  participation  In  the 
affairs  of  the  company  as  director  and  pres- 
ident and  the  suit  was  subsequently  brought, 
pursuant  to  such  threat  to  vex  and  annoy 
petitioner  into  submitting  to  McGregor's 
demand;  that  the  taking  of  the  depositions 
of  petitioner  and  Gregg  at  first  and  the  at- 
tempt to  retake  them  is  not  for  the  purpose 
of  obtaining  evidence  to  be  used  In  said 
cause,  but  for  tbe  purpose  of  vexing,  annoy- 
ing, and  harassing  petitioner  and  Gregg,  and 
to  try  to  secure  information  on  which  plain- 
tiffs hope  to  make  a  case  under  some  future 
amendment  of  their  pleadings;  that  It  is 
an  unlawful  attempt  to  use  the  law  applica- 
ble to  taking  depositions  In  the  place  of  a  bill 
of  discovery,  and  Is  a  gross  abuse  of  process, 
in  that  the  process  is  misused  for  the  private 
ends  of  McGregor  to  force  petitioner  to  pn^ 
chase  sto<^  of  McGr^or,  Link,  and  Selleck; 
the  said  Link  being  McGregor's  brothe^in• 
law  and  tbe  said  Selleck  his  attorney. 

Tbe  original  petition  In  the  suit  of  Link  et 
al.  ▼.  Brockman  et  al.,  attached,  as  said,  as 
an  exhibit  shows  the  Lightning  Lnnch  (Jom- 
pany  has  a  capital  stodc  of  ^90,000,  divided 
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Into  300  shares,  and  Is  governed  by  a  board 
of  three  directors,  and  complains  of  the  acts 
committed  by  Gregg  and  Brockman  at  a  cer- 
tain annual  election,  and  more  particularly 
of  the  acts  of  Brockman  committed  at  said 
election,  and  subsequently ;  tbat  on  or  about 
the  time  of  said  election  Link  owned  82  and 
McGregor  53  shares  of  stock;  that  of  the  165 
remaining  shares  the  corporation  itself  held 
35  of  them  in  trust,  and  Brockman  owned 
130  shares;  that  for  a  long  time  McGregor 
and  Link,  by  virtue  of  owning  said  135 
shares,  had  a  controlling  voice  in  the  com- 
pany's affairs  and  in  the  election  of  three 
directors ;  that  at  a  former  time  McGregor, 
Brockman,  and  one  Eroeger  were  directors ; 
that  some  time  In  1907,  Finch,  the  owner  of 
15  shares,  surrendered  them  to  the  company 
In  consideration  of  the  sum  of  |700  paid  him 
out  of  the  corporation's  funds,  and  his  shares 
were  thereby  canceled;  tbat  in  September, 
1908,  one  Stevens  ovmed  20  shares  and  at 
tbat  time  surrendered  them  to  the  company, 
on  the  payment  to  him  out  of  the  funds  of 
the  comi^ny  of  about  $1,100,  and  the  said 
20  shares  were  thereby  canceled;  that  Link 
purchased  Kroeger's  shares  in  1909,  who 
then  resigned  from  the  directorate,  and  such 
vacancy  was  never  filled;  that  subsequently, 
in  December,  1909,  Brockman  as  president 
and  director,  without  any  authority  from  the 
board  and  without  the  knowledge  or  consent 
of  plaintiffs,  attempted  to  sell  to  Gregg  the 
35  shares  of  Finch  and  Stevens'  stock,  afore- 
said, and  did  sell  them  to  him,  and  unlaw- 
fully transferred  them  upon  the  books  of 
the  company  to  Gregg,  for  the  purpose  of  ob- 
taining control  of  the  election  of  officers  of 
said  corporation,  then  to  be  held  in  a  few 
days ;  this  without  the  knowledge  or  consent 
of  the  other  stockholders  or  members  of  the 
board  of  directors  and  in  disregaid  of  their 
rights ;  that  thereupon  Brockman  and  Gregg 
with  unknown  parties,  stockholders  related 
to  Brockman,  conspired  to  deprive  Link  and 
McGregor  of  control  of  the  company,  and 
in  pursuance  thereof,  at  a  stockholders'  meet- 
ing held  January  3,  1010,  elected  Brockman 
and  Gregg  as  directors,  and  at  said  elec- 
tion Gregg  voted  said  35  shares  of  stock  so 
unlawfully  and  fraudulently  transferred  to 
his  name  on  the  company's  books,  against 
the  will  of  plaintiffs  and  without  their  con- 
sent ;  that  Brockman,  acting  with  Gregg  and 
with  other  related  stockholders,  conspiring 
unlawfully  and  without  authority  to  usurp 
the  powers  and  duties  of  McGregor,  secre- 
tary of  the  lunch  company,  and  as  a  member 
of  the  board  refused  to  permit  stockholders 
to  examine  the  corporation  books,  and  will- 
fully and  maliciously  disregarded  plaintiffs' 
right  and  withheld  the  seal  of  the  corpora- 
tion and  its  books ;  that  the  annual  meeting 
of  the  stockholders  aforesaid  was  illegal,  be- 
cause Gregg  voted  35  shares  of  stod:  never 
legally  tiaosf erred  or  sold  to  him;  because 
he  is  not  a  stockholder  and  is  not  eligible 
to  hold  aa  office  In  the  corporation.     Xhe 


prayer  of  the  petition  was  directed  to  de- 
claring the  sale  and  transfer  of  the  35  shares 
of  stock  to  Gregg  null  and  void;  and  that 
Brockman  be  suspended  from  the  board  of 
directors  and  as  president,  on  account  of 
said  abuse  of  his  power  as  president  and  di- 
rector; that  the  stockholders'  election  be 
set  aside  and  a  new  one  held  at  a  time  des- 
ignated by  the  court;  and  that  a  temporary 
restraining  order  be  granted  against  Brock- 
man to  enjoin  him  from  performing  the 
duties  of  a  director  or  president,  or  from 
using  the  corporate  seal,  and  against  Gregg, 
restraining  him  from  acting  as  director,  and 
for  such  further  relief  as  the  circumstances 
and  Justice  of  the  case  seem  to  require,  in 
accordance  with  the  provisions  of  sections 
1338  and  1340  of  article  9,  Rev.  St.  1899 
(Ann.  St.  1906,  pp.  1075,  1076),  and  other  pro- 
visions of  the  statute. 

The  Lightning  Lunch  Company  filed  an- 
swer (also  an  exhibit)  making  certain  formal 
admissions  and  denying  all  other  allegations. 
Brockman's  answer  (also  an  exhibit)  admit- 
ted the  ownership  by  himself  and  his  friends 
of  130  shares,  the  dlvlslim  of  the  capital 
stock  Into  300  shares;  that  McGregor  and 
Link  owned  135  shares.  In  substance^  he 
then  alleges  that  Gregg  owns  35  shares  and 
that  at  the  corporate  election  in  January, 
1010,  Brockman,  Gregg,  and  plaintiffs  par- 
ticipated therein,  that  300%  votes  were  cast 
for  Brockman  at  said  election  as  director, 
the  same  number  for  Gregg,  and  299  for  Mc- 
Gregor, and  none  for  any  other  person ;  that 
McGregor  voted  53  votes  for  Brockman  and 
53  for  Gregg;  that  prior  to  that  time  both 
Link  and  McGregor  knew  "whence"  Gregg 
derived  his  title  to  his  stock,  and  suffered 
him  to  participate  in  the  election  as  a  voter 
without  objection  or  challenge.  He  denies 
that  plaintiffs,  as  stockholders,  or  any  other 
stockholders,  were  refused  permission  to  ex- 
amine the  books,  or  that  he  has  disregarded 
their  rights  as  stockholders,  or  has  refused 
to  deliver  to  McGregor  the  seal  of  the  cor- 
poration or  any  of  Its  books.  He  avers  that 
Link  and  McGregor  had  free  access  to  the 
books  and  took  copious  notes  from  and  copies 
thereof;  that  McGregor,  as  secretary,  was 
entitled  to  the  possession  of  the  seal  and 
books  of  the  corporation  pertaining  to  his 
office,  but  he  demanded  the  right  to  take  and 
remove  the  books  from  the  general  office  of 
the  corporation,  and  defendant  had  refused 
to  permit  that  to  be  done.  Gregg's  answer 
to  the  original  suit,  also  attached  as  an  ex- 
hibit, among  other  things  alleges  that  on  De- 
cember 4,  1909,  he  bought  his  stock  from  his 
codefendant  Brockman  in  good  faith,  with 
no  notice  of  any  infirmity  in  the  title,  and 
paid  $1.5<X)  to  Brockman,  being  the  full  mar- 
ket value,  and  since  that  time  had  been  In 
possession  of  said  stock,  enjoying  the  rights 
and  privileges  thereto  appertaining.  He 
then  reiterates  the  averments  of  the  answer 
of  his  codefendant  Brockman  relating  to  the 
stockholders'  election  la  January,  1910,  his 
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participation  therein  wltbont  objection  from 
Link  and  McGregor,  and  bis  election  there- 
in as  director. 

The  amended  petition,  also  attached  as  an 
exhibit,  pleads  title  of  the  new  plaintiff,  Sel- 
leck,  to  15  shares  of  stock  by  purchase  in 
part  from  McGregor  and  in  part  through  one 
Weller  in  May,  1910;  said  Weller  having 
purchased  from  McGregor.  It  makes  alle- 
gation of  the  incorporation  of  the  Lightning 
Lunch  Company  and  the  ownership  of  stock 
therein,  barring  Selleck's  stock,  the  same  as 
in  the  original,  and  renews  the  allegations 
pertaining  to  the  purchase  by  the  lunch  com- 
pany of  35  shares  of  stock  from  stockholders 
prior  to  December,  1909,  alleging  that  said 
stock  thereby  became  and  was  held  there- 
after as  "treasury  stock."  It  then  alleges, 
as  in  the  original  petition,  the  sale  of  said 
stock  by  Brockman  to  Gregg  for  $1,500,  paid 
to  the  Lightning  Lunch  Company ;  that  said 
sale  was  fraudulent  and  without  authority; 
that  Brockman  without  authority  delivered 
to  GregR  certificates  of  stock,  signed  by  him 
as  president  and  a  man  by  the  name  of  Tay- 
lor as  secretary ;  that  Taylor  was  not  secre- 
tary, but  had  been  appointed  secretary  by 
Brockman  without  authority;  that  Gregg  ac- 
cepted his  certificates  and  shares  of  stock 
represented  thereby  with  knowledge  of  the 
facts  that  Brockman  was  acting  without  au- 
thority to  transfer  the  same  to  him  and  for 
the  purpose  of  putting  Brockman  in  con- 
trol of  the  corporation,  to  the  exclusion  of 
McGregor  and  Link ;  that  Gregg  did  not  buy 
his  stock  in  good  faith,  for  the  purpose  of  a 
bona  fide  ownership,  but  for  the  purpose  of 
holding  the  same  in  trust  for  Brockman  and 
enabling  Gregg  to  appear  to  be  the  true  own- 
sr  and  become  a  director;  that  Taylor  was 
appointed  secretary  unlawfully  and  wrong- 
fully by  Brockman  without  any  authority  on 
his  part,  and  acted  as  secretary  in  and  about 
the  transfer  of  stock  and  execution  of  stock 
certificates,  through  Brockman's  fraudulent 
and  wrongful  permission.  The  petition  then 
goes  on  in  detail  to  make  allegations,  giving 
dates,  to  the  effect  that  Brockman  wrong- 
fully, unlawfully,  and  fraudulently  refused 
McGregor,  as  secretary  of  the  corporation, 
to  possess  and  inspect  the  books  of  the  com- 
pany, although  McGregor  during  business  de- 
manded the  same  of  Brockman,  who  had  the 
books  in  his  custody  and  control,  and  makes 
a  similar  allegation  to  the  effect  that  Brock- 
man denied  Selleck,  a  stockholder,  under 
similar  circumstances  the  right  to  inspect 
the  books  and  corporate  papers  on  demand. 
It  charges  unlawful  and  fraudulent  conduct 
upon  Brockman  and  Gregg  in  voting  and  per- 
mitting the  voting  of  the  35  shares  of  treas- 
urey  stock;  charges  that  Gregg  and  Brock- 
nuin  knew  that  Gregg  was  not  a  lawfnl 
stockholder;  that  they  wrongfully  and  fraud- 
ulently caused  and  permitted  Gregg  to  be 
elected,  so  that  Brockman.  through  his  close 
friendship,  mljjht  control  and  manage  the 
company's  business,  against  the  wishes  and  I 


contrary  to  the  Interests  of  plaintiffs.  It 
charges  that  the  stockholders'  meeting  was 
void,  because  Gregg  voted  the  said  sharps 
of  stock,  and  because  he  was  elected  a  di- 
rector when  he  was  not  a  stockholder;  that 
subsequently  Brockman  wrongfully  and 
fraudulently  causetl  to  be  paid  to  himself 
?250  a  month,  without  consideration,  out  of 
the  company's  funds;  that,  subsequently  and 
before  the  suit,  Gregg  unlawfully  and  wrong- 
fully and  fraudulently  returned  to  Brockman 
the  said  35  shares  of  stock  for  a  considera- 
tion of  $1,500;  that  said  Gregg,  though  nev- 
er a  stockholder,  continues  to  act  as  a  di- 
rector; that  at  the  annual  meeting  in  1909 
of  the  directors  Brockman  was  elected  presi- 
dent, and  at  said  void  election  of  1910  w.is 
elected  director,  and  at  a  void  election  suIh 
sequently  was  re-elected  president.  Th<> 
prayer  of  the  amended  petition  is  substan- 
tially the  same  as  in  the  original. 

Other  exhibits  attached  to  the  petition  for 
a  habeas  corpus,  are  the  motion  to  strike  out 
the  amended  petition  and  the  attachment  is- 
sued by  Commissioner  Shields,  commanding 
the  sheriff  to  attach  Brockman's  body  and 
have  him  before  the  commissioner  on  the 
14th  day  of  June,  1910,  to  testify  in  the  case. 
We  do  not  consider  the  contents  of  either 
material.  The  warrant  of  commitment  un- 
der which  petitioner  was  arrested,  also  at- 
tached as  an  exhibit.  Is  long  and  need  not  he 
set  forth.  The  only  question  made  In  rewrd 
to  it  In  petitioner's  brief  will  be  considered 
presently. 

By  the  return  to  our  writ,  the  sheriff  jus- 
tifies his  arrest  and  custody  of  Brockman 
under  a  warrant  of  commitment  issued  by 
Commissioner  Shields  on  June  14,  1910,  com- 
manding the  attachment  of  the  body  of 
Brockman,  his  commitment  to  the  Jail  of  the 
city  of  St  Louis  and  safe-keeping,  without 
bond,  until  he  should  give  evidence  required 
of  him  before  said  commissioner,  or  until 
discharged  by  due  process  of  law;  that  on 
June  15th,  he  took  Brockman  into  custody, 
and  thereupon  Commissioner  Shields  sus- 
pended the  warrant  until  the  forenoon  of  the 
16th  day  of  June,  in  so  far  as  it  required 
the  prisoner  to  be  put  to  Jail ;  ttiat  on  Jnne 
16th.  while  Brockman  was  thus  In  custody, 
he  was  released  on  bond  by  virtue  of  oar 
order.  Setting  forth  Brockman's  stipulation. 
waiving  the  production  of  his  body  at  our 
bar,  the  sheriff  submits  the  matter,  holding 
himself  subject  to  our  orders  in  the  premi!<e^ 
To  that  return  petitioner  filed  a  voluminous 
answer  or  reply.  Justifying  his  new  pleaduit; 
on  the  theory  the  facts  showing  his  unlawful 
detention  "do  not  appear  sufllciaitly  npon 
the  face"  of  the  sheriff's  return.  He  then, 
to  show  his  right  to  a  discharge,  undertakes 
to  restate  the  allegations  of  his  original  peti- 
tion. We  find  nothing  substantially  new  In 
this  reply  or  answer,  beyond  explaining  a 
little  more  fully  the  facts  and  circumstances 
leading  up  to  the  warrant  of  commitment 
and  characterizing  the  conduct  of  plaintiffs 
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by  epithets  more  Inflnmed  and  biting  than 
those  in  the  orlglual  petition;  the  substantive 
facts  remaining  the  same.  There  is,  how- 
ever, a  denial  of  one  recital  contained  in  the 
warrant  of  commitment,  viz.,  a  recital  to 
the  eftect  that  petitioner  had  refused  to  be 
sworn  as  a  witness  and  had  failed  and  refus- 
ed to  answer  questions  propounded  to  him 
by  plaintUFs'  counsel.  He  avers  that  he  did 
not  refuse  to  be  sworn,  and  that  said  ques- 
tions were  simply  "talked"  into  the  record 
after  petitioner  had  left  the  presence  of 
Commissioner  Shields,  and  -were  not  pro- 
pounded to  or  heard  by  petitioner. 

With  pleadings  in  the  fix  outlined,  we  ap- 
pointed John  A.  Blevins,  Esq.,  our  special 
conunissloner  to  take  proof  and  report  the 
testimony  with  his  finding  of  fact.  He  took 
testimony,  including  that  taken  before  Com- 
missioner Shields  (also  submitted  here),  cov- 
ering, say,  600  pages  of  typewriting,  and 
reported  his  finding  of  fact.  On  the  coming 
in  here  of  his  report,  petitioner  filed  a  score 
of  exceptions  thereto.  On  the  argument  at 
our  bar  we  bad  these  exceptions,  the  plead- 
ings and  their  exhibits,  the  return,  report, 
etc.,  together  with  a  paper  writing  labeled, 
"Suggestions  in  reply  to  petition  for  writ  of 
habeas  corpus,"  filed  by  attorneys  for  plain- 
tiffs in  the  principal  suit,  and  who  inter- 
vene on  behalf  of  their  clients;  also  a  manu- 
script brief  by  petitioner's  counsel.  After 
argument  and  submission,  we  were  furnish- 
ed with  exhaustive  printed  briefs  by  peti- 
tioner's attorney  and  by  said  attorneys  In 
the  principal  suit.  Petitioner's  brief  makes 
19  points  against  the  validity  of  his  arrest 
and  detention. 

Attending  to  the  report  of  our  special  com- 
missioner, he  found  many  facts  germane  to 
the  principal  suit  and  tending  to  prove  or 
disprove  the  allegations  of  the  petition  and 
answers  In  that  suit,  all  of  which  we  omit 
for  reasons  presently  given.  He  found  the 
suit  of  Link  et  al.  v.  Brockman  et  al.  was 
pending  In  the  circuit  court  of  the  city  of  St. 
Louis  on  a  petition  containing  the  allega- 
tions hereinbefore  outlined;  that  answers 
were  filed  of  the  character  we  have  stated; 
that  notice  was  given  of  the  taking  of  depo- 
sitions, and  that  such  proceedings  were  had 
as  resulted  in  the  appointment  by  the  dr- 
coit  court  of  Lelgbton  Shields,  as  special 
commissioner,  to  take  them;  that  he,  under 
that  authority,  proceeded  in  due  course  with 
the  taking  of  the  depositions ;  that  petitioner, 
among  others,  was  called  as  a  witness  by 
plaintiffs,  was  examined,  and  bis  examina- 
tion taken  in  shorthand;  that  at  the  close 
of  bis  examination  plaintiffs'  counsel  an- 
nounced he  was  through  with  the  witness 
for  the  present,  but  that  he  wanted  to  ex- 
amine him  further,  as  soon  as  he  could  pre- 
pare and  file  an  amended  petition;  that  coun- 
sell  for  Brockman  then  insisted  that  Com- 
missioner Shields  should  discharge  the  wit- 
ness, and  he  did  so;  shortly  thereafter  an 
amended  petition  was  filed  in  the  cause  (an 


abstract  of  which  has  been  heretofore  given); 
that  a  motion  was  then  filed  to  strike  it 
out,  which  motion  Is  pending;  that  after- 
wards plaintiffs  applied  verbally  to  Commis- 
sioner Shields  for  a  subpoena  for  Brockman, 
which  was  issued  and  served,  requiring  hhn 
to  appear  at  a  place  and  time  certain;  that 
Brockman  disoteyed  the  mandate  of  this 
subpoena  and  an  attachment  was  issued  for 
him ;  that  he  was  arrested  thereon  by  the 
sheriff  and  brought  before  the  commissioner, 
who  then  required  him  to  testify  as  a  wit- 
ness in  the  cause  and  to  be  sworn  for  that 
purpose;  that  Brockman  refused  to  be  sworn, 
refused  to  testify  or  answer  any  questions 
put  to  him,  and,  over  the  objections  of  Com- 
missioner Shields,  left  the  room  while  a 
question  was  being  asked  of  him  by  plain- 
tiffs' counsel,  saying  he  had  important  busi- 
ness; that  Brockman's  refusal  to  remain  In 
the  presence  of  the  commissioner  prevented 
him  from  hearing  the  completion  of  the  ques- 
tion then  being  asked,  and  prevented  him 
from  hearing  the  other  questions  following, 
which  were  incorporated  into  the  record  to 
show  the  character  of  the  questions  counsel 
desired  to  ask;  that  afterwards,  on  plain- 
tiffs' application.  Commissioner  Shields  Is- 
sued a  commitment,  committing  Brockman  to 
Jail  for  contempt  until  he  shall  appear  and 
testify  in  said  cause,  or  until  he  be  dis- 
charged by  the  courts;  that  no  application 
was  made  to  the  circuit  court  for  permission 
to  re-examine  Brockman  as  a  witness;  that 
at  the  time  Commissioner  Shields  had  Brock- 
man brought  before  him  and  required  hlui 
to  be  sworn  and  to  testify,  he  (the  commis- 
sioner) was  in  regular  session  on  the  day 
and  at  the  place  to  which  he  bad  regularly 
adjourned,  and  the  parties  and  their  attor- 
neys were  present  before  him  at  the  time; 
tliat  he  was  acting  in  good  faith  in  taking 
evidence  at  the  time  for  use  at  the  trial, 
and  not  for  the  purpose  of  harassing  or  annoy- 
ing defendants,  or  either  of  them;  that  "Sir. 
Safford  was  employed  as  plaintiffs'  counsel 
in  the  principal  suit  and  had  charge  of  that 
case,  and  that  his  actions  had  been  fair  and 
without  cause  for  criticism,  and  that  the 
principal  suit  was  being  prosecuted  in  good 
faith.  Any  other  facts  necessary  to  the  de- 
termination of  any  vital  question  will  appear 
in  the  opinion  in  connection  with  the  consid- 
eration and  determination  of  the  question 
itself. 

1.  Of  the  Scope  of  the  Investigation  (and 
herein  of  matter  not  germane). 

(a)  The  vast  volume  of  this  record  bespeaks 
a  foreword  by  way  of  preliminary  ruling. 
Nearly  all  the  testimony  taken  by  Commis- 
sioner Blevins,  as  well  as  that  taken  by 
Commissioner  Shields  (also  here,  as  said), 
and  many  of  the  findings  of  Commissioner 
Blevins,  go  directly  to  the  merits  of  the 
principal  suit  and  were  leveled  at  proving  or 
disproving  the  issues  in  that  suit.  The  same 
is  true  of  the  majority  of  the  exceptions 
made  to   the  report  of  our  commissioner. 
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The  same  is  true  of  some  of  the  propositions 
advanced  in  petitioner's  brief  and  argnment. 
The  principal  suit  is  not  here  on  its  merits. 
To  draw  those  merits  into  this  controversy, 
to  comment  on  them  or  adjudicate  them,  by 
way  of  parenthesis  or  anticipation,  upon  a 
petition  for  a  Iiabeas  corpus  to  discharge  a 
witness  committed  for  contempt  for  refusing 
to  testify  In  that  case,  would  be  untimely 
and  prejudicial;  It  would  make  ducks  and 
drakes  of  orderly  procedure.  Such  course 
would  tend  to  foreclose  the  issues  and  em- 
barrass the  proper  disposition  of  the  prin- 
cipal case  when  its  merits  are  reached  for 
final  disposition  below.  Hence  it  would  be 
highly  improper  to  pass  directly  or  indirect- 
ly at  tills  time  on  the  merits  of  that  suit, 
or  to  be  drawn  prematurely  into  deciding 
even,  what  the  testimony  tended  to  prove  or 
disprove  in  that  regard.  The  precept  is: 
Nothing  is  permitted  to  a  court,  except  what 
is  legally  submitted  to  the  court  Applying 
that  precept,  when  the  great  writ  of  right 
goes  down,  commanding  any  person  charged 
with  wrongful  Interference  with  the  liberty 
of  another  to  bring  the  body,  with  the  time 
and  cause  of  imprisonment,  the  controlling  is- 
sue Is  the  fact  of  detention  and  custody, 
and  (if  found  to  exist)  the  lawfulness  of  it. 

In  the  petition  are  allegations  that  the 
original  suit  was  brought  in  bad  faith  for 
sinister  purposes,  viz.,  to  press  a  spur  in  pe- 
titioner's side  and  force  him  to  buy  his  peace 
by  taking  over  the  shares  of  stock  in  the 
Lightning  Lunch  Company  held  by  recalci- 
trant shareholders,  "recalcitrant"  being  a 
learned  term  (allowed  to  those  using  the  ven- 
erable langniage  of  the  law),  interchangeable 
with  the  colloquialism  "kicking,"  and  literal- 
ly meaning  "kicking  back."  Our  learned  spe- 
cial commissioner  permitted  much  testimony 
pro  and  con  on  the  question  of  good  faith, 
evidently  on  the  maxim,  Abundant  caution 
Injures  no  one.  In  the  absence  of  any  di- 
rections from  us  on  what  allegations  in  the 
petition  for  the  writ  we  deemed  vital,  he 
took  the  cautious  course  of  treating  each 
and  every  of  them  as  vital.  To  that  end 
he  let  testimony  in,  and  left  it  for  us  to  de- 
termine its  materiality  and  probative  force. 

Attending  to  that  phase,  the  good  faith — 
the  motive  of  a  litigant — ^Is  not  a  subject  of 
inquiry  in  a  suit,  to  the  extent  that  a  jus- 
tice of  the  peace,  a  notary,  or  special  com- 
missioner, charged  with  taking  depositions, 
has  a  call  to  determine  the  good  faith  of  the 
action  before  he  can  compel  a  witness  to  tes- 
tify or  commit  him  for  refusal  to  answer  com- 
petent questions.  To  rule  otherwise  would 
be  to  Inject  an  anxious  and  extraneous  ques- 
tion in  the  taking  of  depositions,  to  be  sprung 
by  every  witness  or  party  at  any  time,  at 
his  own  motion.  Doubtless,  there  are  cases 
where  the  matter  of  good  faith  may  guide  the 
trial  court  to  a  just  judgment  on  the  merits, 
when  the  question  arises  on  the  whole  proof, 
though  the  general  doctrine  is  that  a  court 
has  to  do  with  legal  liability  alone,  and  not 


with  the  mere  motive  actuating  a  litigant  in 
invoking  the  judgment  of  the  court  on  that 
legal  liability,  so  long  as  the  parties  are  ad- 
verse and  the  suit  is  not  feigned.  We  are 
dted  to  no  authority,  and  know  of  none, 
permitting  a  witness  to  refuse  to  answer  a 
question  at  the  taking  of  bis  deposition  by 
springing  the  question  of  good  faith  in  the 
suit  That  would  be  an  easy,  self-made  road 
of  escape,  when  hard  pressed,  from  giving 
testimony  on  a  tender  point;  a  road  liitlierto 
untraveled,  unsurveyed,  and  not  laid  down 
on  any  Icnown  legal  chart;  one  peremptorily 
halting  the  investigation  in  the  main  matter 
by  injecting  a  wholly  collateral  one  for  pre- 
liminary determination.  Accordingly,  we  rule 
that  petitioner's  case  must  stand  or  fall  on 
the  commitment  and  on  facta  consUtnting 
the  res  gestse,  viz.,  the  facts  directly  leading 
up  to  the  issuing  of  that  commitment  This 
ruling  cancels  out  the  factor  of  good  faith 
in  the  original  suit 

Constrained  by  the  rulings  and  reasons 
given,  we  put  away  from  us  all  testimony,  all 
findings  of  our  commissioner,  all  exc^ktions 
to  ills  report  and  all  propositlonB  advanced 
bearing  only  upon  the  merits  of  the  principal 
suit  using  the  term  "merits"  in  a  sense  broad 
enough  to  include  the  bona  fides  of  that  suit 

(b)  There  is  one  other  preliminary  matter. 
Before  Commissioner  Blevlns,  also  here,  at- 
torneys for  plaintiffs  In  the  original  salt 
were  allowed  to  appear  and  take  a  substan- 
tial part  In  the  proceeding.  Below,  as  here, 
petitioner's  counsel  unavaUingly  objected  to 
such  appearance  and  now  Invites  a  ruling 
thereon.  Cui  bono?  But  waiving  the  view 
implied  by  that  question,  it  is  clear  that  ap- 
pearance was  either  of  grace  or  of  right  On 
such  premise  we  rule:  (1)  If  such  appear- 
ance was  as  amlci  curiae,  and  as  a  matter 
of  grace,  then  that  grace  alone  concerns  us. 
Grace -doth  not  abound  through  consent  of 
one's  adversary.  It  droppeth,  withal,  lU^e 
mercy — as  the  gentle  and  refreshing  dews  of 
Heaven.  It  goeth  where  it  listeth.  (2)  If 
that  appearance  below  or  here  is  because 
plaintiffs  in  the  original  suit  are  interested 
of  right  in  this  proceeding  as  auxiliary  to 
and  in  aid  of  the  principal  suit  (and  counsel 
plant  it  on  that  theory),  we  can  see  no  ob- 
jection to  It  In  reason.  Flat  lux  is  a  motto 
of  universal  and  wholesome  use.  Commis- 
sioner Shields  moved  in  the  premises  at  the 
Instance  of  the  plaintiffs.  They  were  inter- 
ested then.  When  did  that  Interest  cease? 
Furthermore,  over  the  objection  of  petitioner, 
made  orally  at  our  bar,  we  permitted  snch 
counsel  to  argue  against  petitioner's  dis- 
charge and  file  briefs.  For  good  or  ill,  the 
thing  is  done.  How  could  we  now,  by  any 
psychological  twist  known  to  man,  wring 
from  our  minds  the  eifect  of  that  argument 
and  those  briefs?  Tet  nothing  less  than  that 
Impossible  thing  would  benefit  petitioner  a 
whit  The  incident  must  be  taken  as  dosed. 
The  point  is  ruled  against  petitioner. 
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2.  Ot  the  Commitment 

(a)  After  tbe  renue  and  title  of  the  caase, 
the  caption  of  the  commitment  reads :  "The 
State  of  Missouri,  to  the  Sheriff  of  the  City 
of  St.  Louis  and  to  the  Jailer  of  tbe  Cl^ 
of  St.  Louis,  Greeting."  Then  follows  sun- 
dry whereases,  reciting  facts  leading  up  to 
and  descriptive  of  the  contempt;  the  writ 
concluding  as  follows:  "Now,  therefore,  we 
hereby  command  yon,  the  said  sheriff  of  the 
city  of  St  Louis,  and  jailer  of  the  city  of 
St  Louis,  to  attach  the  body  of  the  said 
Frederick  W.  Brockman  and  commit  him 
tbe  said  Frederick  W.  Brockman  to  the  Jail 
of  tbe  city  of  St  Louis  and  the  body  of 
him  there  safely  keep,  without  baU,  within 
tbe  said  Jail  of  the  city  of  St  Louis,  at  the 
expense  of  the  said  Frederick  W.  Brockmau, 
until  be,  the  said  Frederick  W.  Brockman, 
gives  such  evidence  or  until  be  be  discharged 
by  due  course  of  law."  Learned  counsel  for 
petitioner  argues  in  bis  brief  that  tbe  writ  is 
"strange  to  the  law";  is  in  "hideous  form," 
and  cannot  Justify  his  client's  detention,  par- 
ticularizing in  this  fashion :  The  writ  is  di- 
rected to  the  sheriff  and  jailer  of  the  city 
of  St  Louis ;  its  commands  run  to  those  two 
officers.  Among  them  is  one  to  "attach"  the 
body;  hence  the  writ  is  bad,  because  dual  in 
form,  containing. both  an  attachment  a  ca- 
pias, and  a  mittimus  (the  office  of  the  one 
being  to  arrest  and  bring  in  the  prisoner,  and 
the  other  to  take  bim  to  Jail);  and  dual  in 
being  directed  to  two  Instead  of  one,  In  that 
in  the  city  of  St.  Louis,  the  sheriff  is  one 
officer,  tbe  Jailer  another  and  Independent 
one;  that  It  commands  the  jailer  to  usurp 
tbe  functions  of  the  sheriff,  thereby  com- 
mitting a  trespass  on  the  person  of  Brock- 
man, and  commands  the  sheriff  to  usurp  the 
functions  of  the  Jailer.  Under  the  general 
statutes  (Rev.  St  1909,  U  1673,  1574),  the 
sheriff  is  ex  officio  jailer.  By  the  scheme 
and  charter  of  St  Louis,  the  sheriff  and 
Jailer  are  not  the  same  officer;  one  is  elected, 
the  other  appointed,  and  the  Jailer  does  not 
hold  under  the  sheriff.  Article  4,  Scheme 
and  Charter,  |  2;  2  Rev.  St  1899,  p.  2480. 

The  propositions  advanced  are  refined  to 
■&  degree.  It  is  obvious  at  a  glance  that  tbe 
Jailer  of  the  city  of  St  Louis  had  neither 
tbe  iWarrant  nor  tbe  prisoner.  Our  writ  did 
not  run  to  him.  He  did  nothing  and  threat- 
ens nothing  at  this  time.  He  has  not  usurp- 
ed the  office  of  sheriff,  nor  has  tbe  latter 
usurped  his.  Petitioner  seized  tbe  psycholog- 
ical moment  when  be  found  himself  not  in 
Jail,  but  in  the  sherifTs  hands,  not  the  jail- 
er's. Therefore,  even  if  the  warrant  were  too 
broad  (which  we  do  not  rule),  its  mere 
breadth  has  hurt  no  one  at  this  time,  for 
our  writ  halted  tbe  matter  by  a  challenge  to 
the  SherifTs,  not  the  jailer's,  right  to  custody. 
The  question,  then,  whether  the  Jailer  could 
Justify  under  the  writ  on  bis  physical  in- 
carceration of  the  prisoner,  or  the  question 
whether  the  sheriff  could  justify  if  he,  not 


tbe  jailer,  held  tbe  prisoner  actually  in  Jail, 
is  not  before  us.  On  the  record  of  this  par- 
ticular case,  because  of  what  follows,  we 
need  not  say  whether  the  writ  is  defective 
In  "some  matter  of  substance,"  for  that  stat- 
utory ground  of  discharge  (Rev.  St.  1909,  i 
2474)  is  not  properly  before  us.  Observe,  we 
are  not  proceeding  without  pleadings  by  the 
prisoner,  as  we  have  statutory  power  to  do  in 
an  emergency.  Rev.  St  1900,  {  S445.  Such 
a  case  as  that  can  take  care  of  itself  when 
we  have  It  In  this  case  Issues  are  made  up 
by  pleadings  filed.  Petitioner's  custody  is 
in  aid  of  a  civil  right  Petitioner  created  the 
situation.  He  invoked  his  own  remedy.  He 
pitched  bis  own  battle.  He  presided  over 
the  facts  giving  birth  to  tbe  warrant  with 
deliberation  and  of  set  purpose.  He  was  not 
inops  consilll,  but  acted  at  every  step  on  tbe 
advice  of  learned  counsel  of  his  own  choice. 
Hence  we  may  not  allow  the  case  to  ride  off 
on  the  theory  the  commitment  is  defective 
in  substance;  as  to  that  we  say  neither  aye 
nor  nay.  Something  could  be  said  pro  and 
con  on  that  head.  But  we  decline  the  tasl: 
of  weighing  and  applying  the  nice  learning 
advanced  by  petitioner's  counsel.  This  for 
the  reason  there  is  no  such  issue  in  the  case. 

In  habeas  corpus  it  is  tbe  duty  of  the  pe- 
titioner to  state  tbe  facts  entitling  bim  to 
discbarge  on  his  best  knowledge  and  belief. 
Rev.  St  1909,  §  2442.  He  must  show  In  what 
the  Illegal  restraint  consists  and  probable 
cause  why  tbe  writ  should  issue.  If  he  state 
no  ground  for  relief,  the  writ  will  be  denied. 
Bx  parte  Roberts,  166  Mo.  207,  65  S.  W.  726. 
The  return  of  the  officer  must  be  responsive 
to  the  writ  Among  other  things,  the  officer 
must  produce  the  warrant  by  virtue  of  which 
he  holds  the  prisoner.  Id.,  {  2456.  The  re- 
turn is  taken  as  true,  if  no  issue  is  made  by 
denial.  This,  without  reference  to  the  alle- 
gations of  the  petition.  Ex  parte  Durbin, 
102  Mo.  100,  14  S.  W.  821.  In  tbe  case  at 
bar  tbe  sheriff  justified  under  the  writ  In 
neither  the  petition  nor  in  the  reply  to  the 
return  of  the  officer  did  petitioner  ask  a  dis- 
charge because  the  writ  was  defective,  nor 
did  he  raise  any  issue  of  law  or  fact  of  that 
sort.  He  did  deny  certain  recitals  of  fact  in 
tbe  body  of  tbe  writ  presently  to  be  consid- 
ered. That  was  all  he  had  to  say  against 
the  writ  at  that  time — a  time  appointed  by 
tbe  law  for  him  to  speak  and  let  bis  wants 
be  known.  The  contention  that  the  writ 
was  strange  to  the  law  and  in  bad  form  ap- 
pears in  print  first  in  petitioner's  brief,  filed 
November  21,  1910,  nearly  a  month  after 
submission.  In  the  absence  of  sncb  issue  in 
tbe  pleadings,  the  contention  comes  too  late. 
In  tbe  eye  of  tbe  law  what  did  not  appear 
there  as  reasons  for  a  discharge,  absent 
amendment  as  here,  did  not  exist;  what  did 
appear  there  is  all  that  existed  (expressio 
unlus,  etc.). 

We  are  relieved  from  serious  anxiety  about 
tbe  foregoing  disposition  of  the  matter,  be- 
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cause,  had  petitioner  thought  to  stand  on 
the  point  as  one  of  substance,  he  should 
have  moved  for  his  discbarge  as  a  matter 
of  law  on  the  coming  In  of  the  return  and 
the  exhibition  of  the  alleged  defective  war- 
rant of  commitment.  He  did  not  do  that  and 
thereby  prove  his  faith  In  his  works.  To  the 
contrary,  he  took  another  road.  By  Implica- 
tion be  adopted  the  theory  the  warrant  was 
not  defective  on  its  face.  Accordingly,  he 
made  reply,  and  then  applied  for  and  got 
a  special  commissioner  to  take  evidence  on 
controverted  facts.  If  the  writ  were  void, 
as  now  contended,  then  the  vast  volume  of 
testimony  pouring  Into  the  case  through  the 
opening  of  that  appointment  was  not  only  a 
costly  and  Idle  mummery,  but  laid  an  oner- 
ous and  thankless  burden  on  the  court  and 
counsel.  We  conclude  the  contention  is  an 
afterthought,  by  way  of  makeweight,  or,  If 
not  an  afterthought,  the  position  was  aban- 
doned when  the  door  was  open  to  challenge 
the  warrant  Instanter  on  Its  exhibition  here 
In  the  return.  He  voluntarily  closed  that 
door  by  Impliedly  repudiating  bis  right  to 
enter. 

(b)  By  his  reply  to  the  return,  petitioner 
averred  there  was  a  false  recital  in  the  war- 
rant, to  the  efTect  that  be  refused  to  be 
sworn  as  a  witness  and  failed  and  refused 
to  answer  questions  propounded  to  him  by 
plaintifTs  counsel.  He  denies  that  be  re- 
fused to  be  sworn,  and  avers  that  the  ques- 
tions were  talked  into  the  record  after  be 
left  Commissioner  Shields'  presence,  and 
were  not  propounded  to  or  beard  by  him. 
In  disposing  of  that  Issue,  we  find  the  re- 
port of  our  commissioner  to  be  sustained  by 
the  testimony.  Petitioner  was  already  un- 
der oath.  He  had  been  sworn  In  the  cause. 
Once  was  enough,  and  we  shall  not  rule  it 
was  necessary  for  him  to  be  sworn  twice; 
but  the  recital  In  the  warrant  that  he  refus- 
ed to  be  sworn  at  the  time  Is  literally  true. 
His  counsel  assumed  to  advise  him  to  take 
that  course,  and  he  took  it,  not  because  he 
had  been  sworn  l)efore,  but  because  he  de- 
nied the  commissioner's  right  to  go  on  with 
the  testimony.  If  that  were  all  of  the  al- 
leged contempt,  we  would  have  a  different 
case  to  deal  with.  The  other  issue  of  fact 
raised  by  the  reply,  to  the  effect  that  peti- 
tioner beard  no  question,  and  that  any  ques- 
tions appearing  in  the  warrant  were  "talked" 
into  the  record  after  he  left  the  presence  of 
the  commissioner,  we  will  consider  presently. 

3.  It  Is  contended  there  is  nothing  to  show 
that  Commissioner  Shields  was  appointed  to 
take  testiinony ;  therefore,  absent  a  warrant 
of  authority,  a  discharge  must  go.  There  is 
no  substance  in  the  proposition,  because: 
The  very  petition  runs  on  the  theory  Com- 
missioner Shields  was  appointed  by  the  cir- 
cuit court  and  had  taken  upon  himself  the 
burden  and  powers  of  such  appointment.  It 
80  alleges.  The  warrant  recites  his  appoint- 
ment, and  that  recital  Is  not  denied  by  peti- 


tioner's reply  or  answer  to  the  sheriff's  re- 
turn. The  answer  or  reply  reiterates  the 
same  allegation.  It  is  a  mistake  to  suppose 
that  admissions  count  for  nothing,  or  that 
the  formulation  of  a  proposition  in  a  brief 
lodges  a  question  In  a  case  contrary  to  the 
solemn  admissions  of  the  pleadings.  It  Is 
not  the  office  of  a  brief  to  formulate  the  Is- 
sues for  the  first  time ;  that  office  belongs  to 
the  pleadings,  and,  as  said,  in  habeas  corpus 
the  grounds  of  discharge  must  api)ear  there. 
We  have  been  fnrnished,  since  the  submis- 
sion, with  a  certified  copy  of  the  appointment 
of  Leighton  Shields  as  special  commissioDer 
In  the  form  of  a  commission,  but  we  brush 
It  aside.  Admitted  facts  need  no  proof.  The 
point  is  ruled  against  petitioner. 

4.  This  brings  us  to  the  main  question: 
Was  the  detention  of  the  petitioner  unlaw- 
ful? We  have  read  every  line  of  the  testi- 
mony and  find  It  substantially  sustains  the 
facts  reported  by  our  commissioner.  This 
petitioner,  brought  before  a  duly  appointed 
commissioner  at  a  time  and  place  regularly 
appointed,  was  advised  by  counsel  to  refuse 
to  testify.  His  testimony,  In  part  had  there- 
tofore been  taken.  At  that  prior  time,  under 
protest  of  adversary  counsel  and  upon  the 
Insistence  of  his  own,  the  commissioner  let 
him  go.  This  action  of  the  commissioner  is 
called  a  "discharge."  Subsequently  the  com- 
missioner was  of  mind  he  had  erred  In  such 
discharge  as  a  finality.  He  caused  him  to 
be  resubpoenaed,  giving  two  days'  notice. 
Mr.  Brockman  saw  fit  to  disobey  that  sub- 
poena. On  a  showing  made  by  affidavit,  an 
attachment  Issued  and  he  was  brought  in 
willy  nllly.  The  commissioner  was  in  ses- 
sion with  a  witness  on  tbe  stand.  That  ex- 
amination over,  petitioner  was  directed  to 
take  the  witness  stand.  There  was  a  pother, 
a  dramatic  scene,  the  incidents  of  which  may 
as  well  be  left  to  oblivion.  The  npshot  was 
that  he  contemptuously  refused  to  become  a 
witness,  and  contemptuously,  against  the  pro- 
test of  the  commissioner,  left  tbe  room.  He 
said  he  had  business  on  some  exchange,  but 
we  cannot  shut  our  eyes  to  the  fact  that  bis 
business  elsewhere  was  not  a  controllliig 
factor.  If  he  had  asked  in  a  proper  way  for 
a  mere  accommodating  postponement  of  his 
testimony  under  spur  of  a  business  emergen- 
cy, doubtless  the  commissioner  would  have 
respectfully  considered  that  reque6L\  He 
planted  himself  on  no  such  ground,  but  hav- 
ing disobeyed  the  subpoena  by  advice  of  .coun- 
sel, his 'counsel  then  and  there  denied  the 
power  of  the  commissioner  to  make  him  tes- 
tify at  all,  and  petitioner's  refusal  was  bat 
carrying  out  his  counsel's  advice.  To  show 
tbe  materiality  of  tbe  proposed  testlmouy, 
adversary  counsel,  while  the  witness  was  iu 
the  room,  started  to  propound  to  him  a  ques- 
tion. In  tbe  middle  of  It  witness  left  We 
find  tbe  question  material  and  proper,  and 
we  shall  not  rule  that  petitioner's  inability 
to  hear  it  completed,  by  fleeing  tbe  room,  has 
any  virtue  whatever.    If  that  were  so,  lulgbt 
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a  witness  put  a  finger  in  each  ear  and  Jus- 
tify his  refusal  to  testify  because  he  did  not 
hear?  I  remember  but  one  Instance  of  that 
kind  allowed  as  valid,  vlt.,  when  Nelson,  in 
the  heat  of  battle  and  on  the  edge  of  Tictory, 
l>ut  his  hand  over  his  only  good  eye  and  said 
of  the  signal  of  retreat  fluttering  from  the 
masthead  of  his  commanding  admiral's  ship, 
"I  can't 'see  It."  But  that  case  is  no  prece- 
dent of  any  value  in  Jurisprudence. 

It  Is  said  that  the  filing  of  an  amended  pe- 
tition required  some  order  of  the  circuit 
Gonrt  in  the  premises.  We  find  no  authority 
for  tliat  We  see  no  reason  for  it.  The 
cause  was  pending,  the  court  had  appointed 
a  commissioner  to  talce  testimony,  and  that 
order  was  not  restricted  to  one  petition  or 
another.  The  commissioner  stood  Informed 
of  the  filing  of  the  amended  petition.  His 
order  to  go  on  stood  in  full  vigor,  and  peti- 
tioner was  without  any  power  to  brealc  up 
the  commissioner's  court.  For  aught  we  can 
see,  the  commissioner  proceeded  in  strict  com- 
pliance with  the  statute.  Kev.  St.  1900,  {§ 
63.50,  6384;  Id.,  {  6404.  The  provisions  of 
the  statute  relating  to  the  talking  of  deposi- 
tions de  bene  esse  are  in  the  nature  of  the 
old  chancery  practice  relating  to  a  bill  of 
discovery,  entitling  the  party  to  sift  the  con- 
science of  his  adversary.  Eck  v.  Hatcher, 
58  Mo.,  loc.  clt.  239 ;  Larlmore  v.  Bobb,  114 
Mo.,  loc.  dt  453,  21  S.  W.  922. 

There  are  otlier  questions  in  the  case  we 
deem  immaterial. 

We  think  the  prisoner  should  be  remand- 
ed to  the  custody  of  the  sheriff.  To  rule  oth- 
erwise would  countenance  disrespect  to  an 
officer,  an  arm  of  the  court,  performing  his 
proper  duty,  and  would  strike  down  the  good 
purposes  of  the  statutes.  It  is  our  order 
that  petitioner  pay  the  costs  of  this  proceed- 
ing and  be  remanded  to  the  custody  of  the 
sheriff.  On  this  record  he  can  get  relief  by 
testifying,  not  by  habeas  corpus.  All  con- 
cur, except  VALLIANT,  J.,  who  is  absent. 


RTAN  V.  KANSAS  CITY  et  al. 

(Supreme  Court  of   Missouri.     October  Term, 
1910.) 

In  Banc.  For  majority  opinion,  see  134  S. 
W.  566. 

KENNISH,  J.  I  cannot  concur  in  the  opin- 
ion of  the  court,  or  In  the  concurring  opin- 
ion, delivered  in  this  case,  for  the  reason 
that  the  law,  as  declared  therein,  is  not  only 
in  conflict  with  the  former  decisions  of  this 
court  and  the  current  of  authority  upon  that 
subject,  but  also  because,  under  the  facts  of 
this  case,  the  law  as  thus  announced  de- 
prives a  traveler  upon  a  sidewalk  in  a  city 
of  the  benefit  of  a  principle  of  law,  the 
existence  of  which  both  opinions  concede. 
Heberling  v.  Warrensburg,  204  Mo.  604,  103 
S.  W.  86;  Perrette  v.  Kansas  City,  162  Mo. 
238,  62  S.  W.  448;  Hitt  v.  Kansas  City,  110 


Mo.  App.  713,  85  S.  W.  6C9;  Langan  v. 
Railway  Co.,  72  Mo.  392;  Porter  v.  Rail- 
way Co.,  60  Mo.  160;  Mathews  v.  City  of 
Cedar  Rapids,  80  Iowa,  459,  45  N.  W.  894. 
20  Am.  St  Rep.  436 ;  Earl  v.  City  of  Cedar 
Rapids,  126  Iowa,  361,  102  N.  W.  140.  10!i 
Am.  St  Rep.  361 ;  Kaiser  v.  Hahn,  126  Iowa. 
661,  102  N.  W.  604;  Ryan  v.  Foster,  137 
Iowa,  737,  115  N.  W.  595,  21  L.  R.  A,.  (N.  S.) 
969;  Lerner  v.  Philadelphia,  221  Pa.  294,  70 
Atl.  765,  21  L.  R.  A.  (N.  S.)  614,  and  au- 
thorities dted  and  reviewed  in  the  annota- 
tion of  that  case ;  Elliott  on  Roads  &  Streets, 
p.  67& 

The  Imjjortance  of  the  subject  and  the  con- 
viction that  the  court  has  taken  an  erroneous 
view  of  the  law  requires,  and  is  my  apology 
for,  a  brief  discussion  of  this  case  and  the 
cases  relied  upon  and  referred  to  in  the  ma- 
jority opinion. 

The  facts  of  this  rase,  as  well  as  the  In- 
structions given  on  behalf  of  the  city  and  of 
which  complaint  is  made  on  this  appeal,  are 
stated  fully  and  fairly  to  the  appellant  in  the 
opinion  of  the  court  herein.  However,  as 
appellant  complains  of  error  In  the  giving  of 
four  separate  Instructions,  and  as  defendant's 
instruction  numbered  10  D  more  sharply  pre- 
sented to  the  Jury  the  alleged  error  complain- 
ed of,  I  shall  set  that  instruction  out  and  use 
It  as  a  basis  for  what  is  here  said,  rather 
than  instruction  numbered  4  D,  which  is  tak- 
en as  typical  and  set  out  in  tlie  opinion  of 
the  court.  It  is  as  follows:  "The  Jury  are 
Instructed  that  It  was  not  necessary  for  the 
plaintiff  to  have  had  actual  knowledge  of  the 
excavation  in  the  street,  if  any,  for  such 
knowledge  to  be  Imputed  to  her.  Although 
the  plaintiff  may  not  have  known  of  the  ex- 
cavation, if  any,  yet,  if  she  should,  by  the 
exercise  of  ordinary  care,  have  discovered 
the  condition  of  the  street  at  the  point  in 
question  and  should,  by  the  exercise  of  or- 
dinary -care,  have  avoided  the  same,  then  the 
Jury  will  find  for  the  defendants." 

It  is  conceded  by  all  that  it  is  the  duty  of 
the  city  to  keep  Its  sidewalks  in  a  reasonably 
safe  condition  for  travel,  and  that  the  pedes- 
trian has  the  right  to  rely  upon  the  presump- 
tion that  the  city  has  done  its  duty  and  that 
the  sidewalk  is  in  a  reasonably  safe  condi- 
tion. Notwithstanding  the  foregoing  pre- 
sumptions of  the  law,  recognizing  on  the  one 
hand  the  duty  of  the  city  and  on  the  other 
the  presumption  In  favor  of  the  footman, 
under  which,  as  said,  he  may  "walk  by  u 
faith  Justified  by  law,"  this  court  approves 
an  instruction  which  told  the  Jury  that,  al- 
though the  plaintiff  did  not  know  of  the  ex- 
cavation In  the  sidewalk,  "yet  if  she  should,, 
by  the  exercise  of  ordinary  care,  have  discov- 
ered the  condition  of  the  street  at  the  point 
in  question,"  and  by  like  care  could  have- 
avoided  the  same,  the  Jury  should  flnd  for- 
the  defendants. 

It  is  apparent,  upon  a  mere  statement  of 
this  proposition,  that  the  presumption  upon 
which  plaintiff  was  entitled  to  rely  was  en- 
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tirely  Ignored,  and  she  stood  before  the  ]a- 
ry  not  protected  by  the  presumption  that  the 
walk  was  safe,  but,  as  a  condition  to  her  right 
of  recovery,  was  required  to  have  used  ordi- 
nary care  to  have  discovered  the  pitfall  which 
the  city  had  negligently  permitted  to  remain 
in  the  sidewalk  in  the  nighttime,  unguarded 
by  signal  or  barrier.  This  instruction,  when 
considered  in  connection  with  the  presump- 
tion upon  which  plalntur  had  the  right  to  re- 
ly, leads  to  the  unreasonable  result  that  the 
plaintiff  might  travel  the  street,  relying  upon 
the  presumption  that  it  was  In  a  reasonably 
safe  condition  while,  at  the  same  time  and 
place,  she  was  required  to  use  ordinary 
care  to  discover  whether  or  not  it  was  in 
fact  in  a  reasonably  safe  condition.  The  an- 
swer to  such  an  anomalous  doctrine  was  well 
stated  in  the  unanimous  opinion  of  division 
No.  2  of  this  court  in  Perrette  v.  Elansas 
City,  162  Mo.,  loc.  dt  250,  62  S.  W.  451,  in 
which  Burgess,  J.,  speaking  for  the  court, 
said:  "It  is  asserted  that  the  action  of  the 
court  in  refusing  the  sixth  instruction  asked 
by  the  defendant  was  reversible  error.  The 
argument  Is  that,  although  defendant  may 
have  been  guilty  of  negligence  in  failing  to 
keep  its  sidewalk  where  the  accident  occur- 
red in  a  reasonably  safe  condition  for  travel, 
yet.  If  plaintiff  failed  to  use  ordinary  care 
in  discovering  the  condition  of  the  sidewalk, 
and  by  reason  of  such  failure  he  was  hurt, 
he  was  not  entitled  to  recover.  The  law, 
however,  did  not  impose  upon  plalntlflT  the 
duty  of  looking  for  defects  in  the  sidewalk, 
which,  in  the  absence  of  knowledge  of  its 
dangerous  condition,  he  had  the  right  to  as- 
sume was  reasonably  safe  for  travel ;  hence 
no  error  was  committed  in  refusing  this  in- 
struction." 

And  in  the  case  of  Hitt  v.  Kansas  City,  110 
Mo.  App.  713,  85  S.  W.  660,  In  discussing  the 
same  subject,  the  court  said;.  "It  is  insisted 
that  plaintiff  had  ample  oi^Mrtunity  for 
knowledge  of  the  condition  of  the  sidewalk 
to  have  avoided  the  Injury.  If  the  fact  that 
the  place  was  well  lighted  Is  to  be  taken  as 
conclusive  evidence  against  her,  then  defend- 
ant's contention  Is  correct;  otherwise,  it  Is 
not.  That  is  all  the  evidence  In  the  case 
that  would  have  justified  the  Jury  in  finding 
that  the  plaintiff  was -not  in  the  exercise  of 
ordinary  care.  If  she  had  looked  for  the  de- 
fect, she  would  undoubtedly  have  seen  it 
But  she  was  not  require  to  do  this.  She  had 
the  right,  in  the  absence  of  knowledge  to  the 
contrary,  to  feel  secure,  presuming  that  the 
city  had  performed  Its  duty  in  keeping  its 
sidewalks  safe ;  and  the  fact  that  the  place 
was  well  lighted  was  no  evidence  of  itself, 
unsupported  by  any  other  fact,  showing  want 
of  care  or  of  negligence  on  her  part  •  •  • 
If  she  had  had  knowledge  of  the  condition 
of  the  sidewalk  before  she  stepped  into  tbe 
bole,  there  would  have  been  no  such  pre- 
sumption. But,  so  long  as  it  was  shown  that 
the  defect  was  there  and  unknown  to  plain- 


tiff, she  had  the  right  to  presume  that  It  was 
safe." 

In  Langan  v.  Railway  Co..  72  Mo.  392,  in 
discussing  the  question  of  alleged  contribu- 
tory negligence  upon  the  part  of  the  plaintiff, 
this  court  said:  "Negligence  is  not  Imputable 
to  a  person  for  failure  to  look  out  for  a 
danger,  when,  under  the  surrounding  cir- 
cumstances, tbe  person  sought  to  be  charged 
with  it  had  no  reason  to  suspect  that  danger 
was  to  be  apprehended." 

In  the  case  of  Heberling  v.  Warrensburg, 
204  Mo.  604,  103  S.  W.  36,  Judge  Gantt.  voic- 
ing the  unanimous  opinion  of  division  No.  2 
of  this  court,  condemned  an  instruction  con- 
taining the  same  Identical  doctrine  as  is  ap- 
proved in  the  opinion  in  this  case,  and  upon 
facts,  so  far  as  the  principle  of  law  is  con- 
cerned, not  at  all  dissimilar  from  the  facts  of 
this  case.  As  concisely  stated  in  the  sylla- 
bus of  that  case,  the  court  held:  "It  is  not 
the  duty  of  a  person  traveling  on  a  public 
street  to  examine  the  street  for  defects ;  bat 
he  may  act  upon  the  presumption  that  it  Is 
reasonably  safe  bo  long  as  he  conducts  him- 
self as  a  reasonably  prudent  person  would  do 
under  like  circumstances."  And  tbe  court 
quoted,  with  approval,  from  the  Perrette 
Case,  supra,  that:  "The  law,  however,  did 
not  impose  upon  plaintiff  the  duty  of  looking 
for  defects  in  the  sidewalk,  which.  In  the  ab- 
sence of  knowledge  of  its  dangerous  condi- 
tion, he  had  the  right  to  assume  was  reason- 
ably safe  for  travel." 

The  opinion  in  this  case  concedes  that  there 
is  a  conflict  between  the  law  as  therein  de- 
clared and  the  Heberling  Case,  but  Iiolds 
that  the  latter  case  is  not  In  harmony  with 
Wheat  V.  City  of  St  Louis,  179  Mo.  579.  78 
S.  W.  790,  64  U  R.  A.  292,  Coffey  v.  Car- 
thage, 186  Mo.  585,  85  S.  W.  632,  and  Wood- 
son V.  Met  St.  Ry.  Co.,  224  Mo.  683,  123  S. 
W.  820.  An  examination  of  these  cases  will 
show  that  so  far  as  they  announce  a  differ- 
ent doctrine  from  that  of  the  Heberling,  Per- 
rette, and  Hltt  Cases,  supra,  they  are  found- 
ed mainly  upon  what  is  a  pure  dictum  in  the 
Wheat  Case,  and  upon  an  Iowa  case  which, 
it  Is  respectfully  submitted,  lends  no  sup- 
port to  the  correctness  of  the  defendant's  in- 
structions in  this  case.  The  Iowa  case  (Tahn 
V.  City  of  Ottumwa,  60  Iowa,  429,  15  N.  W. 
257),  cited  and  relied  upon  as  authority  in 
the  Wheat  Case,  supra,  and  again  in  this 
case,  has  been  commented  upon  and  distin- 
guished in  the  later  case  in  that  court  of 
Mathews  v.  Cedar  Rapids,  80  Iowa,  459,  45 
N.  W.  894,  20  Am.  St  Rep.  436,  which  wlU 
be  found  to  be  express  authority  against  the 
law  as  announced  by  the  court  In  this  case. 

The  law,  as  announced  by  the  Supreme 
Court  of  Iowa  In  that  case,  is  affirmed  by 
that  court  in  the  three  later  cases  cited  at 
the  beginning  of  this  dissenting  opinion,  in 
one  of  which,  namely,  the  £^rl  Case,  It  is 
said:  "Of  course  one  cannot  close  his  eyes 
and  walk  blindly  and  beedlessly  into  a  olace 
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of  danger.  On  the  other  hand,  he  Is  not 
bound  to  be  on  the  lookout  for  hidden  dan- 
gers. All  that  Is  required  of  him  is  that 
be  walk  with  his  eyes  open,  observing  his 
general  course,  and  in  the  usual  manner." 

In  view  of  the  fact  that  both  the  Heberllng 
Case  and  the  opinion  In  this  case,  which  ad- 
mittedly hold  opposing  doctrines,  claim  to 
be  in  accord  with  the  CofTey  Case,  I  shall 
not  discuss  the  latter  case  further  than  to 
say  that  upon  an  examination  thereof  It  will 
be  found  to  require  not  alone  an  absence  of 
ordinary  care  upon  the  part  of  the  plaintiff,  as 
■constituting  contributory  negligence,  but,  in 
addition,  the  affirmative  conduct  that  she 
"proceeded  carelessly  and  without  paying  any 
attention  to  where  she  was  walking."  It  was 
not  held  in  the  Heberllng  Case,  nor  is  it  now 
claimed  to  be  the  law,  that  a  footman  may  go 
along  the  sidewalk  carelessly,  paying  no  at- 
tention to  where  he  is  walking,  so  that  he 
would  fall  to  see  plain  and  obvious  obstruc- 
tions and  when  Injured  thereby  not  be  guilty 
of  contributory  negligence;  but  there  is  a 
wide  gulf  between  that  character  of  conduct  of 
a  footman  and  that  which  requires  him  to  use 
ordinary  care  to  discover  defects  in  a  side- 
walk which  he  has  the  right  to  assume  is 
safe. 

The  cases  relied  upon  by  the  majority 
opinion  go  back,  for  authority  to  uphold  the 
doctrine  of  defendant's  instructions,  to  the 
case  of  Wheat  t.  St  Louis,  supra.  It.  Is 
shown  by  the  facts  of  that  case  that  the 
plaintiff  in  the  daytime  drove  upon  an  eleva- 
tion in  the  street  around  a  manhole,  without 
noticing  the  obstruction;  that  bis  wagon  was 
turned  over,  and  the  plaintiff  was  injured; 
and  that  "plaintiff  knew  all  about  the  man- 
hole and  had  seen  It  and  had  driven  around  it 
every  day  for  a  year."  Upon  that  state  of 
facts,  this  court.  In  holding  that  the  plaintiff 
was  not  entitled  to  recover,  outside  of  the 
facts  of  the  case  In  judgment,  said  It  was  the 
duty  of  the  citizen  to  use  his  "God-given  sens- 
es and  not  to  run  into  obstructions  that  he 
was  familiar  with  or  'by  the  exercise  of  or- 
dinary care  he  could  discover  and  easily 
avoid."  It  is  obvio'us  that  the  clause  which 
the  writer  has  italiciced  sought  to  state  the 
law  upon  facts  not  before  the  court,  and  that 
the  decision  to  that  extent  Is  not  binding 
upon  this  court  as  a  precedent  A  number  of 
cases  cited  in  that  case  support  the  doctrine 
that,  where  a  person  knows  of  a  defect  or 
obstruction  in.the  highway,  he  must  use  or- 
dinary care  to  avoid  It;  but  a.s  It  Is  not 
held  in  any  of  the  cases  relied  upon  and  cited 
in  this  dissent  that  the  presumption  of  the 
safe  condition  of  the  sidewalk  ever  obtains 
in  favor  of  a  person  who  has  actual  knowl- 
edge of  its  unsafe  condition,  the  use  of  the 
Wheat  Case  and  the  cases  therein  cited,  as 
a  foundation  for  the  doctrine  of  the  court  In 
this  case,  is  like  building  a  house  upon  the 
sand. 

The  instruction  In  Yahn  v.  City  of  Ottum- 
wa,  supra,  dted  in  the  decision  herein,  and 


hereinafter  set  out  will  be  found  widely  dif- 
ferent from  the  instructions  In  this  case. 
Reviewing  the  Yahn  Case,  the  Iowa  Supreme 
Court  in  the  case  of  Mathews  v.  Cedar  Rap- 
ids, supra,  in  which  the  former  case  was  cit- 
ed by  one  of  the  parties  as  sustaining  the 
principles  of  law  announced  by  the  court 
In  this  case,  said:  "Appellees  cite  with  much 
confidence  the  case  of  Yahn  v.  City  of  Ot- 
tumwa,  60  Iowa,  429  [15  N.  W.  257],  to  sup- 
port the  instruction  given;  but  there  is  a 
clear  distinction.  In  that  case  the  plaintiff 
and  his  wife  were  just  starting  with  their 
team  on  a  street  in  the  defendant  city,  when 
the  wheel  of  the  wagon  struck  a  stone,  and 
the  wife  was  injured  by  falling  from  the 
wagon.  The  court  refused  an  instruction  to 
the  effect  that  'It  was  the  duty  of  the  plain- 
tiff's husband  to  use  care  in  driving,  and  look 
where  he  was  driving,  and  to  avoid  all  obsta- 
cles which  were  plainly  visible,  and  not  ob- 
scured; and  If  he  failed  to  do  so,  and  the 
plaintiff  was  thereby  injured,  then  she  can- 
not recover.'  This  court  held  that  the  In- 
struction asked,  or  some  other  applicable  to 
the  view  of  the  facts  stated,  should  have 
been  given,  and  said:  'When  an  obstruction 
Is  In  the  street  In  plain  view  of  the  driver  of 
a  vehicle,  and  his  attention  is  in  no  manner 
diverted  so  as  to  excuse  him  from  seeing  the 
obstruction,  and  he  drives  against  It  or  Into 
It  he  is  clearly  guilty  of  contributing  prox- 
imately to  any  Injury  which  may  result' 
It  was  a  case  of  an  obstruction  on  the  sur- 
face of  the  street  against  which  there  Is  no 
presumption.  All  persons  know  that  tempo- 
rary obstructions  occur  on  streets  and  side- 
walks; and  it  is  not  an  unreasonable  rule 
to  hold  that  If  In  plain  sight,  and  there  is 
nothing  to  divert  the  attention  of  the  trav- 
eler, he  must  notice  them.  The  distinction 
is  this:  Such  obstacles  as  are  known  to  be 
present — as,  for  instance,  boxes  and  barrels 
on  a  sidewalk,  and  vehicles,  building  mate- 
rial, and  rubbish  in  the  street — challenge 
the  attention  of  the  traveler;  and  if,  without 
excuse,  he  falls  to  observe  them,  and  en- 
counters them  to  his  Injury,  the  judgments 
of  men  would  agree  that  he  is  negligent 
But  matters  which  he  may  not  anticipate,  as 
likely  to  occur,  do  not  challenge  such  atten- 
tion; and  a  failure  to  observe  and  avoid 
them  Is  not,  as  a  matter  of  law,  negligence. 
It  Is  also  true  that  what  might  as  a  matter 
of  law,  be  diligence  on  a  sidewalk,  would 
not  be  in  driving  a  team  on  a  public  thor- 
oughfare In  a  city.  Greater  watchfulness  to 
avoid  accident  In  the  latter  case  is  certainly 
demanded,  and  for  manifest  reasons.  •  •  * 
The  two  special  findings  to  the  effect  that 
the  light  was  sufficient  to  enable  a  person 
to  see  the  opening,  and  that,  if  plaintiff  had 
looked,  he  could  have  seen  it  do  not  change 
the  result;  for  we  have  considered  the  case 
upon  the  theory  of  such  being  the  facts." 

Applying  the  law  of  that  case  to  the  facts 
of  the  case  before  us,  we  find  that  Instead 
of  requiring  the  plaintiff  to  use  ordinary  care 
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to  discover  a  defect  In  the  sidewalk,  It  Is 
held  that,  even  if  tlie  plaintiff  could  hare  dis- 
covered the  defect  bad  she  looked,  it  would 
not  follow  that  she  was  guilty  of  contribu- 
tory negligence  for  not  having  done  so,  and 
for  the  reason  that  she  had  the  right  to  rely 
upon  the  presumption  that  the  sidewalk  was 
safe.  Reliance  upon  that  presumption  does 
not  mean  that  a  person  may  go  along  the 
street,  as  the  plaintiff  in  the  CofT^  Case, 
proceeding  carelessly  and  without  paying  any 
attention  to  where  she  is  walking,  and  be 
free  from  negligence,  for  i)ersons  in  all  re- 
lations of  life  are  required  to  use  care  and 
caution;  but  it  does  mean  that  the  multi- 
tudes who  every  day  and  night  travel  the 
sidewalks  of  our  cities  are  not  required,  as 
a  condition  precedent  to  a  recovery  for  an 
injury  received,  to  use  ordinary  care  to  dis- 
cover defects  In  the  sidewalk.  If  they  are 
going  about  their  business,  not  looking  for 
or  thinking  about  dangers,  relying  upon  the 
belief  that  the  walk  is  safe,  looking  where 
they  are  going  and  seeing  and  avoiding  ob- 
structions which  are  plainly  obvious,  they 
shall  not  be  held  at  fault  and  denied  redress 
merely  because  they  did  not  use  ordinary 
care  to  discover  an  unguarded  excavation  in- 
to which  they  may  have  fallen,  and  which, 
under  the  law,  they  had  a  right  to  presume 
did  not  exist 

It  was  stated  at  the  outset  of  this  dissent 
that  the  opinion  of  the  court  is  opposed  to 
well-considered  former  decisions  of  this  court 
and  the  current  of  authority  upon  the  sub- 
ject, and  it  is  now  submitted  that  an  exam- 
ination of  the  many  cases  cited  in  support  of 
the  law  as  herein  contended  for  will  fully 
bear  out  that  statement 

WOODSON,  J.,  concurs  In  this  opinion. 


SHELTON  V.  nORUEIX  et  al. 
(Supreme  Court  of  Missouri.     Feb.   9,   1911.) 

1.  Appeal  and  Erbob  (J  837*)  —  Review — 
Pleading. 

In  reviewing  the  sufficiency  of  a  bill  the 
appellate  court  may  resort  to  the  pleadings,  but 
not  to  the  evidence. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  |  3262;    Dec.  Dig.  §  837. •] 

2.  Quieting  Title  (|  7*)— Equitt  Jurisdio- 

TION. 

Equity  has  Inherent  jurisdiction  of  a  bill 
to  remove  a  cloud  on  a  land  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  ii  14-33;    Dec.  Dig.  S  7.*I 

3.  Quieting   Title   (f  34*)  —  Requisites  of 
Bill. 

A  bill  to  remove  cloud  from  a  land  title 
must  allege  what  title  or  interest  plaintiff  has 
in  the  property. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  {  73;  Dec.  Dig.  §  34.*] 

4.  Quieting  Title  (i  34*)  —  Bill- SuFn- 

CIENCY. 

A  bill  to  remove  a  cloud  from  a  land  title 
must   show    title    in   plaintiff   when   suit   was 


brought ;   allegation  of  legal  title  several  years 
before  being  insufficient. 

[EM.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §  Ti;    Dec.  Dig.  S  34.*J 

5.  Taxation     (§     809*)  —  Quieting     Title 
Against  Tax  Deed — Bill— Requisites. 

_  A  bill  to  quiet  title  against  a  tax  deed  as 
against  subsequent  purclinsers  under  the  tax 
sale  purchaser,  was  bad  for  failing  to  aver  no- 
tice to  them  of  irregular  acts  of  the  sheriff  in 
selling  the  land,  or  that  they  took  under  a  quit- 
claim deed. 

[Ed.  Note. — For  other  coses,  see  Taxation, 
Cent  Dig.  8§  1600-1004;    Dec.  Dig.  i  8D9.»1 

6.  Taxation     (§     805*)  —  Quieting     Title 
Against  Tax  Deed — Laches. 

Plaintiff  is  barred  by  laches  from  suing  to- 
quiet  title  against  a  tax  deed  as  against  sub- 
sequent purchasers  from  the  tax  sale  purchaser, 
where  he  ceased  to  regard  the  land  as  an  asset, 
knew  of  the  tax  sale  for  10  years,  and  is 
prompted  to  sue  because  of  the  land's  enhanced 
value. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  l".93-li)07;    Dec.  Dig.  i  805.*] 

7.  Deeds  (J  121*)  —  Quitclaims  —  Trri*  Ac- 
quired. 

A  quitclaim  deed  gives  no  better  title  than 
the  grantor  had. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  a  394-400;    Dec.  Dig.  f  121.*] 

8.  Equity  (S  71*) — Laches— Determination. 

Laches  is   measurable   by   conduct   of   the 
parties  and  equities,  rather  than  by  limitations. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  {§  204-211 ;    Dec.  Dig.  {  71.*] 

9.  Taxation  ({  790*)— Irregular  Tax  Sales 

A  remedy  against  an  irregular  tax  sale  is 
a  direct  motion  or  timely  bill  to  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  Sf  1570,  1572,  1573;  Dec.  Dig.  I 
790.*] 

Valliant  C.  J.,  and  Brown,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Ste. 
Genevieve  County;    Chas.  A.  Killlan,  Judge. 

Action  by  William  Shelton  against  J.  A. 
Horrell  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

The  following  Is  the  opinion  of  Graves,  J., 
in  Division  No.  1: 

"The  suflidency  of  the  petition  and  the 
character  of  this  action  are  in  dispute. 
Plaintiff  in  the  brief  styles  it  'a  suit  In  equi- 
ty ••  •  for  the  purpose  of  removing  a 
cloud  from  the  title  to  one  hundred  and  sixty 
acres  of  land.'  The  substantive  diarges  of 
the  petition  are:  (1)  That  on  and  prior  to 
September  11,  1897,  plaintiff  owned  In  fee 
the  land  In  dispute,  which  is  160  acres  of 
land  In  Pemiscot  county.  Q  Ttiat  on  Sep- 
tember 11.  1807,  the  then  sheriff  of  Pemiacot 
county  sold  said  land  at  execution  sale  un- 
der tax  judgment,  and  delivered  to  the  pur- 
chaser thereof  a  tax  deed  which  was  record- 
ed in  that  county,  and  that  such  deed  is  a 
cloud  upon  plaintiff's  title.  (3)  That  said 
tax  deed  should  he  canceled,  set  aside,  and 
for  nanght  held,  because  (a)  that  the  sheriff 
failed  to  divide  the  land  Into  subdivisions, 
but  sold  it  in  solido  In  violation   of  law. 


•For  other  cases  see  same  topic  aod  section  NUMBER  In  Dec.  Dig-  &  Am.  Dig.  Ke;  No.  Series  &  Rcp'r  Indexai 
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whilst  said  land  was  susceptible  of  four  sub- 
divisions, either  of  which  would  have 
brought  more  than  the  whole  taxes,  Intereit, 
and  costs ;  (b)  that  said  laud  was  at  date  of 
fiale  worth  $1,200,  and  had  the  sberUT  com- 
piled with  the  law  and  sold  only  one  sub- 
(liylsion  plaintiff  would  hare  had  left  120 
acres  of  the  value  of  $iKK> ;  (c)  that  plaintiff 
bad  no  knowledge  of  such  sale  or  pretended 

sale  until  a  few  months  prior  to day 

of  February,  1905,  ot  which  time  suit  was 
brought  for  Its  recoTcry,  but  which  suit  was 
dismissed  in  November,  1905 ;  (d)  that  plain- 
tiff never  directed  that  said  land  be  sold  In 
-solldo,  but  had  he  known  of  the  sale  he  would 
have  directed  It  to  be  sold  In  the  smallest  legal 
subdivisions ;  (e)  that  plaintiff  has  never  re- 
-celved  any  of  the  surplus  funds  from  the  sale 
nor  authorized  any  one  to  receive  them  for 
him;  (f)  that  said  tax  deed  falls  to  state  the 
taxes  due  for  the  different  years  for  which  It 
was  sold ;  (g)  that  the  land  in  question,  with 
accrued  taxes  of  only  f9.87  was-  sold  to  pay 
a  Judgment  for  $39.00,  which  was  rendered 
for  taxes  on  this  and  other  lands,  which 
lands,  taken  together,  did  not  constitute  one 
tract,  but  He  in  three  separate  tracts;  (h) 
that  no  levy  was  ever  made  prior  to  the 
sale;  (i)  that  no  special  execution  was  ever 
Issued  by  the  circuit  clerk  authorizing  the 
sale  by  the  sheriff. 

"The  foregoing  Is  a  complete  and  full  anal- 
ysis of  the  petition.  Following  that  part 
"f  the  petition  thus  above  analyzed  is  a  par- 
agraph offering  to  pay  the  amount  of  the  bid 
at  the  sberifTs  sale,  and  all  taxes  with  In- 
terest, subsequently  paid,  and  a  further  par- 
agraph averring  the  nonresidence  of  defend- 
ant Mrs.  A.  Horrell.  Then  follows  the 
prayer  In  this  language:  'Wherefore,  plain- 
tiff prays  that  said  deed  be  canceled,  set 
aBlde,  and  for  naught  held,  and  'that  the 
court  try,  ascertain,  and  determine  the  es- 
tate, title,  and  Interest  of  the  plaintiff  and 
the  defendants  herein  respectively  In  and  to 
the  real  estate  aforesaid,  and  for  such  other 
and  further  relief  as  to  the  court  may  seem 
meet,  just,  and  proper  in  the  premises.'  De- 
fendants' answer  makes  certain  aduiLsslons 
and  states  their  defense.  The  admissions 
are  (1)  that  plaintiff  owned  the  land  on  Sep- 
tember 8,  1S97,  and  that  on  said  day  it  was 
dold  for  taxes,  but  aver  that  the  sale  was  by 
order  of  court  and  under  a  special  execution 
duly  Issued  commanding  the  sheriff  to  sell 
the  same  or  so  much  thereof  as  was  neces- 
sary to  discharge  the  state's  lien  for  taxes ; 
(2)  admit  that  the  land  was  sold  under  a 
Judgment  of  the  Pemiscot  circuit  court,  but 
aver  that  the  Judgment  was  valid  and  reg- 
ular, and  was  for  past-due  taxes  owing  to 
the  state. 

"Following  these  are  numerous  allegations 
going  to  make  up  the  charge  and  defense  of 
laches,  and  th(*n  follows  a  plea  of  former 
adjudication.  After  these,  the  defendants 
admit  the  sale,  and  aver  that  they  own  the 


land  In  fee  simple.  All  other  allegations  of 
plaintiff's  petition  not  specifically  mentioned 
are  denied.  Such  Is,  In  substance,  the  an- 
swer. Judgment  was  for  defendants,  and 
plaintiff  has  appealed. 

"The  constitutive  allegations  In  the  de- 
fense of  laches  and  former  adjudication  we 
have  left  to  be  taken  with  the  evidence  bear- 
ing thereon.  These  and  the  evidence  can 
best  be  discussed  in  the  opinion  under  the 
points  made.  This  sufficiently  states  the 
case. 

"1.  The  Insufficiency  of  this  petition  as  a 
bill  in  equity  to  remove  cloud  upon  title  is 
attacked  in  this  court.  It  might  be  added 
here  that  not  only  does  plaintiff  call  his 
pleading  a  bill  in  equity  in  the  brief  filed  in 
this  court,  but  in  entitling  his  cause  In  tlie 
court  below  he  so  denominated  his  action. 
Considering  the  instrument  to  be  such  as 
plaintiff  denominates  it  to  be,  how  stands  It 
as  to  sufficiency?  In  determining  the  suQi- 
deucy  of  a  bill,  resort  may  be  had  to  the 
pleadings  In  the  case,  but  not  to  the  evidence. 
We  say  the  pleadings  in  the  case,  because, 
after  Judgment  and  on  attack  in  this  court, 
the  doctrine  of  aider  by  answer  may  be  In- 
voked. The  petition  was  filed  in  the  court 
nisi  on  April  12,  1906.  There  is  not  an  alle- 
gation in  the  instrument  which  avers  that 
plaintiff  either  bad  the  equitable  or  legal 
title  to  this  land  at  the  date  this  suit  was 
brought.  The  only  averment  Is  that  he  had 
the  legal  title  September  11, 1897.  If  it  can 
be  said  that  the  succeeding  allegations  sbow 
that  on  that  date  bis  legal  title  was  changed 
to  an  equitable  one  or  to  a  clouded  title,  by 
reason  of  the  sale  and  accompanying  cir- 
cumstances yet  there  Is  no  allegation  that 
plaintiff  retained  this  equitable  or  clouded 
title  from  September  11,  1897,  to  the  date 
of  filing  his  suit  We  are  left  to  Infer  that 
be  had  not  parted  therewith  In  all  these 
years.  If  this  bill  states  a  cause  of  action  at 
all  It  states  a  cause  of  action  to  remove  a 
cloud  from  the  title.  In  17  Encyc.  of  Plead. 
and  Prac.  p.  278,  such  bill  Is  thus  defined: 
'A  bill  to  remove  a  cloud  is  a  bill  to  procure 
the  cancellation,  delivery  up,  or  release  of 
an  Instrument,  Incumbrance,  or  claim  con- 
stituting a  cloud  on  the  plaintiff's  title,  and 
which  may  be  used  to  Injure  or  vex  the 
plaintiff  in  the  enjoyment  of  his  title.'  Of 
such  a  bill  equity  has  inherent  jurisdiction. 
Independent  of  statutes.  The  same  authori- 
ty at  page  279,  thus  speaks:  'Equity  has  in- 
herent original  jurisdiction  of  bills  and  com- 
plaints to  quiet  title  and  to  remove  i:loud3. 
Indeed  this  Is  an  independent  head  or  source 
of  equitable  jurisdiction,  not  requiring  any 
accompaniment  of  fraud,  accident,  mistake, 
trust,  account  or  other  basis.  Such  bills  are 
merely  an  Illustration  of  the  ancient  quia 
timet  jurisdiction  exercised  by  courts  of 
chancery.  The  jurisdiction  Is  exercised  with 
great  caution.'  One  of  the  prerequisites  of 
such  bill  is  that  It  must  allege  what  title  or 
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Interest  the  plaintiff  has  in  the  property.  If 
such  allegation  is  absent,  the  bill  Is  demur- 
rnble.  17  Bncyc.  of  Plead,  and  Prac.  p.  327. 
This  bUI  falls  to  allege  that  the  plaintiff  had 
any  interest  in  the  property  at  the  time  he 
brought  his  suit  It  can  be  taken  as  true 
that  be  bad  the  legal  title  in  1897,  yet  without 
some  further  averment  as  to  the  condition  of 
the  title  at  the  institution  of  the  suit  the 
bill  is  bad.  Plaintiff  should  aver  that  be  liad 
some  Interest  at  the  time  be  inyokes  equity. 

"The  petition  is  bad  for  another  and  fur- 
ther reason.  It  fails  to  aver  that  the  de- 
fendants had  notice  of  the  irregular  or  un- 
lawful act  of  the  sheriff.  From  the  bill  it 
may  be  deduced  that  the  defendants  are  sub- 
sequent grantees  of  the  tax  sale  purchaser. 
On  this  question  the  bill  says:  "Plaintiff  here 
and  now  offers  to  pay  to  the  defendants, 
William  Hunter  and  J.  A.  Horrell,  the 
amount  paid  by  tbem  or  their  grantor  for 
said  lands  at  said  sherifTs  sale,  together 
with  what  taxes  they  have  since  paid  on 
said  lands,  with  Interest  thereon  since  the 
date  of  said  pretended  sale."  The  use  of  the 
phrase  'or  their  grantor'  Indicates  that  the 
pleader  meant  that  they  were  subsequent 
grantees.  Such  is  the  fact  in  evidence,  but 
the  evidence  should  not  be  considered  In 
weighing  the  sufficiency  of  the  bill.  It  ap- 
pears by  the  evidence  that  defendants  bought 
from  one  Stacy,  the  purchaser  at  the  tax 
sale,  and  took  from  him  a  quitclaim  deed. 
The  bill  should  have  averred  that  they  took 
with  notice  of  the  act  of  the  sheriff,  or  it 
should  have  alleged  that  they  took  by  quit- 
claim deed.  The  failure  to  make  such  an 
allegation  is  fatal  to  the  bill.  The  bill  must 
be  measured  by  its  own  allegations,  and  not 
by  the  facts  in  evidence.  Shelton  v.  Frank- 
lin, 224  Mo.  342,  123  S.  W.  1090;  Griffin  v. 
Franklin,  224  Mo.  667,  123  S.  W.  1090.  To 
our  mind  this  bill  falls  to  state  a  cause  of 
action  against  the  defendants. 

"In  the  Shelton  Case,  supra,  which  case 
received  as  much  consideration  from  this 
court  as  any  case  of  recent  years,  we  said: 
'From  the  cases  we  take  the  rule  to  be: 
(1)  That  the  statute  is  directory;  (2)  that 
by  it  some  discretion  is  allowed  the  officer; 
(3)  that  an  abuse  of  this  discretion  may  be 
and  should  be  reviewed  by  the  court  either 
upon  motion  or  direct  attack  by  a  bill  in 
equity:  (4)  that  this  attack  should  be  made 
in  seasonable  time;  (5)  that  the  abuse  of 
the  sheriff's  discretion  by  a  sale  in  solido  is 
only  an  irregularity  which  may  render  the 
sale  and  deed  voidable  and  not  void.  To 
these  conclusions  may  be  added  that  the  at- 
tack by  bill  in  equity  Is  good  as  against  a 
subsequent  purchaser  with  knowledge  or  no- 
tice of  the  unwarranted  violation  of  the 
sheriffs  discretion  and  knowledge  or  notice 
of  the  injury  done  the  execution  debtor 
thereby.  So  that,  under  these  authorities, 
the  deed  in  question  is  not  void  upon  its  face 
for  the  reason  now  under  discussion,  but  is 


only  voidable.  To  make  a  case  the  plaintiff 
would  tiave  to  show:  (1)  A  sale  in  solido: 
(2)  that  such  was  abuse  of  the  discretion 
lodged  with  the  sheriff;  (3)  consequent  dam- 
age and  injury  to  the  Judgment  debtor;  (4) 
a  seasonable  application  for  redress;  autt 
(5)  if  against  a  subsequent  grantee  knowl- 
edge and  notice  upon  his  part  of  the  things 
mentioned  in  the  preceding  paragraph  and 
reiterated  in  the  first  three  numbered  sub- 
jects in  this  paragraph.'  What  must  be 
shown  must  likewise  be  properly  brought 
to  an  issue  by  proper  pleadings. 

"2.  Nor  does  it  state  a  good  canse  of  ac- 
tion under  our  old  section  6S0.  Under  that 
statute  the  plaintiff  must  state  his  interest 
in  the  property.  Such  Interest  must  be  a 
present  rather  than  a  past  Interest.  This 
pleading  does  not  undertake  to  state  a  pres- 
ent interest  in  the  lands  involved.  To  say 
that  this  instrument  stated  a  cause  of  ac- 
tion either  under  the  statute  or  in  equity 
would  be  to  wipe  out  the  rules  of  pleading. 
If  I  bring  a  suit  in  replevin  and  say  that  3 
years  ago  I  was  entitled  to  the  possession  of 
certain  chattels,  it  is  not  equivalent  to  say- 
ing that  I  am  now  so  entitled.  So,  too.  If  I 
aver  that  10  years  ago  I  owned  certain  real 
estate,  that  is  not  equivalent  to  saying  that  I 
now  have  some  interest  therein.  Plaintiff 
must  prove  an  interest  at  the  date  be  filed 
the  suit  and  what  must  be  proven  must  be 
pleaded,  where  it  goes  to  the  essence  of  the 
case. 

"3.  But  even  if  it  be  granted  that  the 
scantily  worded  petition  states  a  cause  of 
action,  yet  the  plaintiff  has  been  guilty  of 
such  laches  as  should  debar  his  recovery  in 
this  case.  According  to  the  sberUTs  deed 
this  land  was  sold  September  8,  1887,  to  W. 
lii.  Stacey.  These  defendants  bought  of  Sta- 
cey  March  18,  1900,  or  two  years  and  a  half 
thereafter.  They  paid  $800  and  took  a  quit- 
claim deed.  The  plaintiff's  deposition  was 
read  In  evidence.  On  examination  In  chief 
he  said:  'My  name  is  William  Shelton  ;  age,  82 
years ;  and  reside  now  at  Sanford,  Kentucky. 
I  bought  640  acres  of  land  in  Pemiscot  coun- 
ty, Missouri,  from  J.  B.  English  of  Bowling 
Green,  Missouri.  I  don't  remember  exactly 
the  year  I  bought  the  land.  After  the  pur- 
chase I  paid  taxes  on  the  land  for  many 
years  for  which  I  received  tax  receipts.  Ow- 
ing to  the  fact  that  the  tax  continued  increas- 
ing from  year  to  year,  and  to  the  fact  that 
I  had  so  many  other  uses  for  the  money  I 
had,  I  stopped  paying  the  taxes,  and  the 
lands  were  sold  for  the  taxes.  Owing  to  the 
fact  that  the  value  of  the  lands  increased, 
and  to  the  fact  that  more  of  the  land  was 
sold  to  pay  the  tax  than  was  necessary, 
I  authorized  Messrs.  Duncan  &  Bragg  to 
bring  suit  for  the  recovery  of  the  land. 
All  the  land  was  not  sold  for  the  taxes. 
Some  of  the  tax  receipts  are  now  in  the  pos- 
session of  my  attorneys,  Messrs.  Duncan  & 
Bragg,  of  Carutbersvilie,  Misaonri.     All  of 
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the  land  was  not  sold  for  taxes.'  As  a  part 
of  his  cross-examination  he  further  said: 
'Q.  When  did  yon  hear  from  Messrs.  Dnncan 
It  Bragg  In  regard  to  this  land?  A.  About 
flye  or  six  years  ago,  I  think.  Q.  When  did 
yon  first  bear  when  the  lands  were 'sold  for 
taxes?  A.  I  think  about  ten  years  ago.  Q. 
You  never  authorized  the  bringing  of  a  new 
suit?  A.  (Plalntur  declined  to  answer.)  I 
paid  very  little  attention  to  the  Pemiscot 
county  lands  and  I  do  not  remember.  Q. 
Tou  did  not  consider  your  Pemiscot  counter 
lands  as  assets  of  your  estate?  A.  That  was 
abont  the  way  of  It'  The  Judgment  in  this 
case  was  entered  April  30,  1907,  and  whilst 
the  record  does  not  show  the  time  this  depo- 
sition was  taken.  It  must  have  been  before 
the  trial.  If,  as  plaintiff  says,  he  knew  this 
land  was  sold  for  taxes  10  years  before  the 
taking  of  bis  deposition,  he  knew  that  fact 
2  years  or  more  before  the  defendants 
bought  Defendants  swear  they  had  no  ac- 
tual knowledge  of  the  alleged  piiscondact 
of  the  sheriff. 

"In  Shelton  v.  Franklin,  supra,  we  said: 
To  make  a  case  the  plaintiff  would  have  to 
show  (1)  a  sale  In  solido ;  (2)  that  such  was 
abuse  of  the  discretion  lodged  with  the  sher- 
iff;  (3)  consequent  damkge  and  Injury  to  the 
Judgment  debtor ;  (4)  a  seasonable  application 
for  redress ;  and  (5)  If  against  a  subsequent 
grantee,  knowledge  and  notice  upon  his  part 
of  the  things  mentioned  In  the  preceding 
paragraph,  and  reiterated  In  the  first  three 
numbered  subjects  in  tbls  paragraph.' 

"Under  this  evidence  Is  this  application 
seasonable?  Does  It  not  show  that  the  de- 
fendant bad  In  effect  abandoned  his  prop- 
erty and  did  not  even  reckon  It  as  an  asset 
of  his  estate?  He  waits  practically  10  years 
after  he  acquired  knowledge  of  the  fact  that 
bis  property  had  been  sold  for  taxes,  and 
then  'owing  to  the  fact  that  the  value  of  the 
lands  Increased'  he  concludes  to  disturb  the 
title  of  the  defendants,  who  without  actual 
knowledge  bad  paid  $800  for  the  property. 
Defendants  took  under  a  quitclaim  deed  it  is 
true  and  stand  in  no  better  shoes  than  their 
grantor,  the  purchaser  at  the  tax  sale,  but 
that  Is  only  a  circumstance  to  be  considered 
In  applying  the  beneficent  doctrine  of  laches, 
If  indeed  It  could  be  said  to  be  even  a  cir- 
cumstance. Plaintiff  with  this  knowledge 
stands  by  imd  permits  them  to  pay  tbelr 
money  and  afterward  to  pay  taxes  on  the 
land  without  taking  a  seasonable  step  to  as- 
sert his  rights. 

"Speaking  to  the  question  of  laches, 
through  Lamm,  P.  J.,  in  the  very  recent  case 
of  Rutter  V.  Cbrotbers,  223  Mo.,  loc.  cit  640, 
122  S.  W.  1059,  this  court  said:  'Laches 
gives  rise  to  an  equitable  doctrine,  free  from 
artificial  or  fixed  rules,  having  regard  to  the 
relations  of  the  parties  to  each  other  and  to 
the  subject-matter  to  be  applied  to  each  case 
In  accordance  with  its  own  particular  dr- 
cumstances  In  order  to  reach  substantial  Jus- 
tice— for  Instance  where  plaintiff  lies  by  an 


unreasonable  length  of  time  awaiting  a  rise 
In  land  or  some  future  event  to  determine 
his  course,  or  where  by  acquiescence  or  by 
sleeping  upon  his  rights  he  creates  the  belief 
In  others  that  those  rights  are  abandoned 
whereby  he  Infiuencea  them  to  act  on  such 
belief  or  where  something  has  Intervened 
whereby  the  party  asking  relief  would  ob- 
tain an  unconscionable  advantage  If  the  re- 
lief was  given.  Under  these  or  like  condi- 
tions, where  there  is  some  natural  Justice 
behind  the  claim,  the  defense  of  laches  Is 
allowed  Independently  of  the  statute  of  limi- 
tations. CockriU  V.  Hutchinson,  135  Mo.,  loc. 
dt  75  et  seq.  [36  S.  W.  375,  58  Am.  St  Rep. 
564];  Stevenson  v.  Smith,  180  Mo.,  loc.  clt 
446  et  seq.  [88  S.  W.  86] ;  Landrum  v.  Bank, 
63  Mo.,  loc.  olt  56  et  seq.;  Bucber  v.  Hohl, 
199  Mo.,  loc.  clt  830  [97  S.  W.  922,  116  Am. 
St  Rep.  492J.' 

"It  was  the  doctrine  herein  announced  that 
prompted  the  rule  of  'seasonable  application' 
in  the  Shelton  v.  Franklin  Case,  supra.  A 
person  should  not  be  permitted  to  abandon 
his  property  as  to  the  payment  of  taxes  and 
the  discharge  of  tax  Hens,  and  then  after 
the  state  has  enforced  Its  lien  wait  for  years 
to  question  the  act  of  a  sheriff,  who  has  some 
discretion  as  to  the  manner  of  sale.  In  this 
case  the  plaintiff  admits  that  owing  to  In- 
creased tax  rates  be  bad  in  effect  abandoned 
bis  property  to  the  state.  He  admits  that 
he  only  concluded  to  question  the  sale  after 
the  land  had  advanced  materially  In  value. 
He  forgets  that  by  timely  efforts  he  could 
have  prevented  defendants  from  expending 
their  money  for  the  land,  if  his  contention 
now  Is  good.  He  stands  to  one  side  for  near- 
ly 10  years,  knowing  that  bis  land  had  been 
sold  for  taxes.  During  this  time  the  defend- 
ants were  permitted  to  expend  their  money 
for  the  land,  and  thereafter  to  pay  the  taxes 
tbereon.  In  the  meantime  by  reason  of  the 
construction  of  a  public  levee,  the  price  of 
the  property  g:reatly  Increased.  Tbls  char- 
acter of  conduct  should  be  condemned,  and 
the  doctrine  of  laches  reaches  It  Laches  as 
we  understand  the  rule  is  not  measured  by 
the  yard  stick  of  the  statute  of  limitations, 
but  rather  by  the  conduct  of  the  parties  and 
the  equities  of  the  situation.  The  plaintiff 
In  this  case  has  Introduced  no  evidence  show- 
ing that  be  was  Injured  by  a  sale  In  solido. 
On  the  other  hand,  the  defendants  offered 
evidence  to  the  effect  that  there  was  no  In- 
jury by  reason  of  the  sale  having  been  made 
In  solido. 

"Applying  the  doctrine  of  laches  to  cases 
of  this  kind,  the  federal  courts  have  an- 
nounced some  salutary  rules.  In  the  case  of 
Lemoine  v.  Dunklin  C!ounty,  61  Fed.  487,  2 
C.  O.  A.,  loc.  clt  847,  Justice  Caldwell  for 
the  United  States  Circuit  Court  of  Appeals 
said:  'Laches  Is  Imputed  Independently  of 
the  statute  of  limitations.  Courts  of  equity 
apply  the  doctrine  on  principles  of  their  own, 
and  time  Is  only  one  of  the  circumstances  to 
be  considered  In  Its  application.     It  Is  set- 
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tied,  say  the  Supreme  Court,  "that  laches  is 
uot,  like  limitations,  a  mere  matter  of  time, 
but  principally  a  question  of  the  iniquity  of 
permitting  the  claim  to  be  enforced — an 
Iniquity  founded  upon  some  change  in  the 
<-onditlon  or  relations  of  the  property  or  the 
parties."  Galliher  v.  Cadwell,  145  U.  S.  368, 
12  Sup.  Ct  873  [36  L.  Ed.  738] ;  Godden  v. 
Kimmell,  99  U.  S.  201  [25  L.  Ed.  431] ;  Mnck- 
flll  V.  Casllear,  137  U.  S.  536,  11  Sup.  Ct  178 
t34  L.  Ed.  776].' 

"The  distinction  drawn  Is  that  there  should 
I>e  a  changed  condition  of  the  property  or 
the  parties.  That  in  this  case  there  has 
been  a  changed  condition  of  the  property 
there  can  be  no  question.  Plaintiff  so  testi- 
fies. That  the  parties  were  misled  by  the 
Inaction  of  the  plaintiff  likewise  appears 
from  the  record.  Had  plaintiff  brought  an 
Action  when  he  first  learned  that  his  land 
bad  been  sold,  the  defendants  might  have 
been  saved  the  worry  of  this  suit.  Under 
the  law  plaintiff  had  two  remedies:  (1)  A 
motion  in  the  original  case  to  set  aside  the 
sale,  and  (2)  a  timely  bill  in  equity  to  set 
aside  the  same.  Upon  these  rights  he  slept 
for  nearly  10  years.  Under  the  evidence 
which  shows  that  the  land  had  materially 
advanced  in  value,  and  to  some  extent 
through  the  efforts  of  the  defendants,  it  will 
hardly  do  to  say  that  there  has  not  been  a 
■changed  situation,  which  was  occasioned  by 
the  laches  of  the  plaintiff.  He  says  that  he 
abandoned  his  property  to  the  Hen  of  the 
state  for  taxes.  He  says  that  he  voluntarily 
quit  paying  taxes,  because  he  thought  he 
•could  put  his  money  to  a  better  use.  He 
says  that  he  knew  that  his  property  had 
been  sold  for  taxes  shortly  after  the  sale. 
Re  says  further  that  he  authorized  this 
suit  because  after  the  sale  the  property  bad 
advanced  in  value. 

"Mr.  Justice  Brewer,  In  the  case  of  N'addo 
V.  Bardon,  61  Fed.  493,  2  C.  C.  A.,  loc.  dt 
337,  has  aptly  and  Justly  said:  'No  doctrine 
is  so  wholesome,  when  wisely  administered, 
as  that  of  laches.  It  prevents  the  resurrec- 
tion of  stale  titles,  and  forbids  the  spying 
out  from  the  records  of  ancient  and  aban- 
doned rights.  It  requires  of  every  owner 
that  he  take  care  of  his  property,  and  of  ev- 
ery claimant  that  be  make  known  bis  claims. 
It  gives  to  the  actual  and  longer  possessor 
security,  and  induces  and  Justifies  him  In 
all  efforts  to  improve  and  make  valuable  the 
property  he  holds.  It  is  a  doctrine  received 
with  favor,  because  its  proper  application 
works  out  justice  and  equity,  and  often  bars 
the  holder  of  a  mere  technical  right,  which 
he  hns  abandoned  for  years,  from  enforcing 
it  when  its  enforcement  will  work  large  in- 
Jury  to  many.' 

"Touching  the  question.  Hall,  C.  J.,  in  the 
Supreme  Court  of  Arkansas  In  the  case  of 
Turner  v.  Burke,  81  Ark.  352,  99  S.  W.,  loc. 
cit  77,  has  said:  'He  concluded  that  the 
lands  were  not  worth  their  tribute  to  the 
state,  but  the  appellees  had  more  faith  in 


their  future  and  discharged  the  duties  of 
landowners  to  the  state;  and  whose  equity 
is  the  stronger?  The  statement  of  the  case 
answers  It.  The  appellants  are  seeking  to 
reap  where  they  have  not  sown  and  to  gath- 
er where  they  have  not  strawed,  and  this 
is  not  the  first  time  such  conduct  has  caused 
loss.    Matt  XXV,  15-30.' 

"The  learned  judge  then  quotes  from  Judse 
Brewer  as  hereinabove  quoted.  Farther  on 
the  same  Judge  says:  'So,  If  the  title  being 
beyond  challenge,  during  these  years  be  pays 
no  taxes  thereon,  makes  no  effort  to  im- 
prove or  Increase  its  value,  and  by  the  labor 
and  efforts  of  others,  under  the  protecting 
powers  of  the  state,  large  value  has  been 
given  to  it,  the  state  may  properly  say  to 
him,  as  may  also  the  Individuals  who  have 
thus  wrought  this  change  In  value:  "You 
abandoned  the  property  when  It  was  compar- 
atively valueless.  You  have  taken  no  share 
in  the  burdens  of  taxation  or  the  support  of 
the  state.  Others  have  toiled,  paid  taxes, 
and  made  the  property  valuable.  Therefore, 
because  of  your  shirking  of  duties  and  ob- 
ligations, you  shall  not  whatever  may  have 
been  the  nature  of  your  title  in  the  first  In- 
stance, be  permitted  to  appropriate  the  val- 
ue thus  produced  by  others.'" 

"So  in  this  case,  the  plaintiff's  evidence 
shows  that  he  abandoned  this  property  when 
it  was  comparatively  worthless.  He  left  the 
state  to  take  the  property  for  the  taxes. 
Having  so  done,  he  should  not  now  be  allow> 
ed  to  assert  his  claim  of  title.  ESspeclally  is 
this  true  where  he  admits  that  he  knew  that 
his  land  bad  been  sold  some  two  years  or 
more  before  the  defendants  acquired  title.  It 
was  his  duty  after  he  acquired  knowledge  of 
the  sale  to  make  a  timely  application  for  re- 
lief. If  he  could  not  proceed  by  motion  in  the 
original  case,  there  was  open  to  him  a  timely 
application  to  a  court  of  equity.  This  Utter 
right  he  refused  to  exercise  for  years.  To 
our  mind,  under  the  case  law,  the  doctrine  of 
laches  precludes  the  right  of  the  plaintiff  to 
recover. 

"4.  There  are  but  slight  differences  be- 
tween this  case  and  the  Shelton-E^anklin 
Case,  supra.  In  the  Franklin  Case,  the  sub- 
sequent grantors  took  by  warranty  deed.  In 
this  they  took  by  quitclaim  deed.  Taking 
title  in  that  way,  the  subsequent  grantee 
takes  the  title  subject  to  all  the  equities  ex- 
isting between  the  owner  of  the  land  and  the 
purchaser  at  the  tax  sale.  In  other  word:* 
the  subsequent  purchaser  under  a  quitclaim 
deed  stands  in  no  better  situation  than  the 
original  purchaser.  The '  knowledge  of  the 
one  is  the  presumptive  knowledge  of  the  oth- 
er. This  because  of  the  character  of  tlie 
conveyance.  But  however  this  may  be,  It 
does  not  affect  the  doctrine  of  laches.  If  In 
fact  the  plaintiff  has  been  guilty  of  laches. 
In  the  Franklin  Case,  supra,  there  was  no 
quitclaim  deed,  nor  was  there  evidence  that 
the  land  was  sold  in  solldo.  In  this  case  we 
have  both.    In  other  wprds,  the  record  shows 
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that  defendants  derail  title  tbroogh  a  quit- 
claim deed,  and  there  la  some  evidence  as  to 
the  manner  of  sale.  Yet  this  evidence  is  not 
very  satisfactory  or  convincing.  Whilst  It 
seemingly  appears  from  this  record  that  no 
Injury  was  done  to  the  plaintiff  by  reason  of 
the  action  of  the  sheriff,  yet  all  these  ques- 
tions were  for  the  court  nisi.  Upon  what 
theory  the  court  acted,  we  are  unable  to  de- 
termine. But  be  this  as  It  may,  with  the 
views  we  have  upon  the  petition  and  the 
question  of  laches,  the  matter  becomes  Im- 
material. If  the  petition  states  no  cause  of 
action  the  Judgment  Is  not  out  of  line.  If 
the  plalntlflP  Is  precluded  by  his  laches  the 
Judgment  is  still  correct.  This,  therefore, 
obviates  a  further  discussion  of  the  question 
as  to  what  effect  the  quitclaim  deed,  and 
proof  of  a  sale  in  solldo,  would  have  upon 
the  case.  As  stated  above  the  proof  is  very 
scanty  -upon  the  question  of  a  sale  in  solldo. 
What  view  the  trial  court  took  of  this  ques- 
tion is  rendered  immaterial  in  view  of  what 
we  have  concluded  upon  other  points. 

"Under  the  facts,  excluding  the  question 
of  the  Insufficiency  of  the  petition,  the  Judg- 
ment is  for  the  right  party.  Upon  the  whole 
the  Judgment  should  be  and  is  affirmed." 

Sam  J.  Corbett,  Duncan  &  Bragg,  and  Shep- 
ard  &  Shepard,  for  appellant  Oliver  &  Oli- 
ver, for  respondents. 

GRAVES,  J.  The  foregoing  opinion  writ- 
ten in  Division  1  is  adopted  as  the  opinion 
of  the  court  in  banc. 

liAMM,  WOODSON,  and  FBRRISS,  JJ., 
concur.  VALLIANT,  C.  J.,  and  BROWN,  J., 
dissent.  KENXISH,  J.,  does  not  sit  in  the 
case.  VALLIANT,  C.  J.,  has  leave  to  file 
dissenting  opinion  hereafter. 


WALTHER  V.  NULL. 

(Supreme  Court  of  Missouri.  Feb.  9, 1911.  On 
Motion  to  Modify  Judgment,  March  2, 1911.) 

1.  Appeal  and  Ekbob  (S  893*)  —  Suit  in 
Equity— -Rbvikw  . 

A  suit  in  equity  is  tried  nnew  on  appeal ; 
and  the  question  on  appeal  is  whether  the  chan- 
cellor on  the  legal  evidence  did  equity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  Si  3626-3060;  Dec.  Dig.  S 
893.»] 

2.  Appbai.  and  Ebkob  ft  1071*)— Harmless 
Ebbob  —  Failubb  to  Make  Findings  of 
Fact  and  Conclusions  of  Law. 

The  failure  of  the  trial  court  in  a  suit  in 
equity  to  make  findings  of  fact  and  conclusions 
of  law  is  not  prejudicial  to  the  party  demand- 
ing the  same,  for  they  are  merely  advisory  to 
the  court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4239;   Dec.  Dig.  S  1071.*] 

B.  Tbial  (1 3^*)— Appeal  and  Ebbob  (|  1010*) 
— Findings — Conclusions — Statutes. 

Rev.  St.  1909,  {  1972,  requiring  the  court 
on  request  to  make  findings  of  fact  separately 


from  the  conclusions  of  law,  applies  only  to  ac- 
tions at  law,  and  the  findings  are  in  the  nature 
of  a  special  verdict  which  may  not  be  interfered 
with  on  appeal,  where  there  is  substantial  evi- 
dence to  support  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  924-926;  Dec.  Dig.  S  394;*  Appeal 
and  Error,  Cent  Dig.  |§  3979-3982 ;  Dec.  Dig. 
I  1010.*] 

4.  Appeal  and  Erbor  (|  1047*)- Harvlbss 
Error — Erroneous  Rulings  on  Evidence. 

In  a  suit  in  equity,  rulings  on  evidence  are 
of  little  or  no  controlling  force  on  appeal  as  a 

feneral  rule,  for  improper  evidence  received  may 
e  rejected  by  the  court  on  appeal,  and  proper 
evidence  offered  and  excluded  and  preserved  in 
the  record  may  be  considered  by. the  court  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4132,  4133,  4146-4152; 
Dec.  Dig.  I  1047.*] 

5.  Executors  and  Administrators  (|  241*)— 
Allowance  of  Claiu  —  Conclusiveness  — 
Manner  of  Attacking. 

A  judgment  of  the  probate  court  allowing 
a  demand  against  a  decedent's  estate  is  con- 
clusive except  as  against  a  direct  attack  by  bill 
In  equity  or  by  a  proceeding  under  Rev.  St 
1909,  I  220,  authorizing  a  proceeding  for  the 
vacation  of  improper  allowances  against  dece- 
dents' estates. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  849;  Dec. 
Dig.  I  241.*] 

6.  JUDOlfKNT    (I    443*)  —  DiBBCT    ATTACK  — 

Fraud. 

Fraud  justifying  the  setting  aside  of  a  judg- 
ment on  direct  attack  Is  fraud  arising  on  extrin- 
sic and  collateral  matters,  and  not  on  the  very 
issues  presented  in  the  pleadings-,  and  passed  on 
at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  ||  841-^44 ;   Dec.  Dig.  |  445.*] 

7.  Executors  and  Administbators  (§  238*)— 
Judgment  Allowing  Claims— Vacation— 
Remedy. 

Rev.  St  1909,  |  220,  authorizing  proceed- 
ings within  four  months  after  the  allowance  of 
a  demand  against  a  decedent's  estate  for  the  va- 
cation of  the  allowance,  and  the  trial  of  the 
matter  anew,  does  not  oust  equity  of  jurisdic- 
tion to  set  aside  a  judgment  allowing  a  demand 
on  the  ground  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |S  844-848; 
Dec.  Dig.  S  238.*J 

8.  Fraudulent  Conveyances  (|  8*)  — Acts 
Constituting  Fraud. 

Where  a  conveyance  by  a  grantor  operated 
as  a  fraud  on  an  existing  creditor  subsequent- 
ly obtaining  a  judgment  establishing  after  the 
grantor's  death  bis  demand,  and  the  grantee 
knew  of  the  creditor's  demand  and  accepted 
without  pay  at  the  time  a  deed  reciting  a  false 
consideration,  and  the  arrangement  by  which  the 

?rantee  should  support  the  grantor  was  kept  a 
amily  secret  and  withheld  from  the  creditor, 
and  the  grantee  i>aid  out  nothing  either  for  sup- 
port or  for  repairs  on  the  premises,  the  deed 
was  fraudulent  as  against  the  creditor. 

[B3d.  Note.— For  other  cases,  see  B^raudulent 
Conveyances,  Cent  Dig.  St  8,  9;  Dec.  Dig.  S 
8.*] 

9.  Fraudulent  Conteyahcbs  (|  80*)— Acts 
Constitutino  Fbaud. 

An  agreement  for  future  support  Is  not  a 
sufficient  consideration  to  support  a  conveyance 
as  against  existing  creditors  of  the  grantor; 
since,  to  upliold  such  a  conveyance,  an  owner 
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might  take  his  property  from  his  creditors,  and 
subject  it  to  his  own  use. 

[Ed.  Note.— For  other  cases,  see  Fraodulent 
Conveyances,  Cent.  Dig.  {}  206-200;  Dec.  Dig. 
§80.»] 

10.  Equity  (|  67»)— "Laches." 

"Laches"  is  an  equitable  doctrine  applied 
independently  of  tbe  statute  of  limitations  ta 
assist  in  reaching  an  equitable  result. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Pig.  i  67.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  3960-3972 ;   vol.  8,  p.  7700.] 

11.  Fbaudtjlent  Conveyances  (S  249*)— Sun 
TO  Set  Aside— Laches. 

A  son-in-law  who  fails  to  press  his  claim 
against  his  fatber-in-law  in  tbe  lifetime  of  the 
latter,  and  who  allows  a  grandchild  of  the  fa- 
ther-in-law to  hold  title  for  four  years  under  a 
deed  whereby  the  fatheMn-law  conveyed  his 
entire  property,  is  not  guilty  of  laches  preclud- 
ing a  suit  to  set  aside  the  conveyance,  aa  fraud- 
ulent as  against  creditors,  especially  where  the 
grandchild  was  not  actually  injured  by  the  de- 
lay. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  735-737;  Dec.  Dig. 
§  249.*) 

Woodson,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Jef- 
ferson County;   Jos.  J.  Williams,  Judge. 

Action  by  Ferd  Walther  against  William 
H.  Null.  Jr.  From  a  Judgment  for  defend- 
ant, plalntifiC  appeals.  Reversed  and  re- 
manded. 

Klelnschmldt  &  Reppy,  for  appellant 
Byms  &  Bean,  for  respondent 

LAMM,  J.  From  a  decree  dismissing  his 
creditors'  bill,  plaintiff  on  due  steps  comes 
up  by  appeal.  The  cause,  once  submitted  in 
division,  came  into  banc  because  tbe  Breth- 
ren disagreed. 

Shortly,  tbe  case  on  the  pleadings  Is  this: 
Tbe  petition  Is  In  tbe  nature  of  a  creditor's 
bill.  It  charges  that  one  John  W.  Null  In 
1901,  then  the  owner  of  a  farm  In  Jefferson 
county,  Mo.,  of  362  acres,  and  then  Indebted 
to  plaintiff  on  a  promissory  note  for  $478.42, 
conveyed  said  farm  to  defendant  with  the  in- 
tent to  binder,  delay,  and  defraud  bis  cred- 
itors, among  them  plaintiff,  by  a  deed  put  of 
record ;  that  tbe  express  consideration  In  tbe 
deed,  $10,000,  was  false  and  feigned;  that 
uo  consideration  passed,  but  tbe  conveyance 
was  voluntary;  that  thereby  the  grantor 
was  made  wholly  insolvent  and  stripped  of 
ability  to  pay  his  debts;  that  grantor  died 
in  1905,  and  bis  estate  was  in  charge  of  tbe 
public  administrator  and  in  process  of  ad- 
ministration ;  that  he  left  no  landed  estate, 
und  was  so  poor  in  worldly  goods  that  his 
chattels  were  insufficient  to  pay  funeral  ex- 
penses and  costs  of  administration;  that 
plalntifTs  said  claim  had  been  allowed  by  tbe 
probate  court  of  Jefferson  county  for  $744.10, 
and  thereby  merged  into  a  judgment  for  that 
sum  and  placed  In  the  fifth  class  of  de- 
mands ;  and  that,  unless  said  real  estate  can 


be  reached  and  subjected  to  sucb  Judgment 
It  will  remain  wholly  unpaid.  Wherefore,  a 
decree  was  prayed  that  the  conveyance  be  set 
aside  as  void  through  fraud  and  be  certified 
to  tbe  probate  court  in  order  that  the  land 
might  be  dealt  with  there  as  a  deht-payhig 
asset  of  decedent's  estate.  Defendant  an- 
swered, admitting  the.  execution  of  the  note 
and  deed,  denying  all  other  allegations,  aver- 
ring, furthermore,  that  he  bought  the  land 
in  tile  ordinary  course  of  business  in  good 
faith  for  full  value,  without  any  knowledge 
of  the  existence  of  a  debt  to  plaintiCT;  that 
if  there  ever  was  a  debt,  it  bad  long  shice 
been  paid  and  satisfied;  that,  moreover.  It 
was  barred  by  the  statute  of  limitationB; 
that.  If  any  credits  appear  on  the  note,  they 
had  been  put  there  for  tbe  purpose  of  keep- 
ing it  alive,  and  were  not  made  by  decedmt; 
that  defendant,  in  possession  of  the  land  ever 
since  his  deed  in  1901,  had  been  to. a  large 
outlay  in  making  permanent  Improvements; 
that  plaintiff  knew  of  defendant's  purchase 
and  acquiesced  in  tbe  sale  and  transfer  to 
blm,  in  that  grantor,  after  the  transfer,  liv- 
ed in  the  village  of  Hematite  (a  village  hard 
by  tbe  land)  until  bis  death;  tbat  plaintiff 
was  his  son-in-law  and  from  the  time  of  the 
transfer  until  his  death  made  no  claim  on 
account  of  said  note  until  grantor's  death, 
either  to  blm  or  defendant,  nor  did  be  ever 
claim  or  pretend  to  have  a  charge  on  or 
claim  against  said  land  until  tbe  death  of 
grantor.  The  cause  was  heard  below  at  the 
May  term,  1906,  of  tbe  Jefferson  circuit  court. 
and  tbe  chancellor  took  time  to  consider. 
At  the  January  term,  1907,  he  refused  to 
make  a  finding  of  fact  and  state  his  conda- 
sions  of  law  on  the  parol  request  of  plain- 
tiff, but  entered  a  bald  judgment  dismissing 
the  bill,  plaintiff  saving  his  exceptions.  Pres- 
ently, on  the  same  day,  plaintiff  filed  a  writ- 
ten request  for  a  finding  of  facts  and  condn- 
sions  of  law,  stated  separately,  which  request 
was  refused  and  plaintiff  excepted.  Error  is 
assigned,  first,  on  tbe  foregoing  rulings ;  and, 
second,  on  the  decree,  in  that  It  was  for  de- 
fendant, and  not  for  plaintiff. 

1.  There  is  no  substance  in  tbe  first  assign- 
ment The  cause,  being  In  equity.  Is  here  for 
consideration  anew.  Therefore  the  control- 
ling question  is.  Did  tbe  chancellor,  on  tbe 
legal  evidence  in  tbe  record,  seek  equity  and 
do  It? — ^not  whether  be  made  a  finding  of 
fact.  If  be  had  made  a  finding  and  Incorpo- 
rated It  into  the  record,  its  office  would  have 
been  merely  advisory.  It  would  have  been 
put  as  to  us  on  tbe  foot  of  a  finding  of  a  Ju- 
ry to  him  if  be  had  asked  one's  advice  on  an 
issue  of  fact  in  an  equity  case.  So  runs  tbe 
law.  Pitts  V.  Pitts,  201  Mo.  356.  100  S.  W. 
1047.  How  could  plaintiff  be  hurt  on  tbe 
merits  ultimately  by  a  failure  of  the  court 
below  to  give  the  upper  court  mere  advice 
(whether  good  or  bad)  by  way  of  a  finding 
of  fact  and  conclusions  of  law?    It  has  been 
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soundly  ruled  that  the  statute  requiring  a 
written  finding  of  fact  and  conclusions  of 
law  (Rev.  St.  1909,  §  1972)  on  request  per- 
tains to  lawsuits,  and  not  to  equity  cases 
pure  and  simple.  Fltzpatrick  v.  Weber,  168 
Mo.,  loc.  cit.  572,  68  S.  W.  913.  This  ruling 
is  grounded  on  tbe  theory  that  in  a  lawsuit 
proper  a  finding  of  fact  is  of  substance,  it 
fills  a  due  office,  viz.,  it  is  in  the  nature  of 
a  special  verdict  which  we  may  not  inter- 
fere with  on  appeal  if  there  be  substantial 
evidence  to  support  It.  By  and  large  the 
iwlnt  has  been  considered  newly  and  fully  by 
our  learned  Brother  Graves  In  a  late  case 
(Miller  V.  McCaleb.  208  Mo.  572,  106  S.  W. 
055  et  seq.),  and  th6  above  doctrine  again 
promulgated  on  a  review  of  the  leading  prec- 
edents. The  student  in  Jurisprudence,  curi- 
ous in  that  behalf,  may  find  there  such  learn- 
ing on  the  matter  that  it  would  seem  to  at- 
tempt to  add  anything  of  value  would  be  to 
carry  coal  to  Newcastle  or  owls  to  Athens. 
We  rule  the  point  against  plaintiff. 

2.  Of  tbe  second  assignment  Before  dis- 
posing of  the  main  question — that  is,  wheth- 
er the  decree  did  equity — there  is  a  prelim- 
inary matter  material  to  a  statement  of  tbe 
facts  (which  this  assignment  necessarily 
seeks)  to  which  we  pass. 

(a)  The  answer,  inter  alia,  pleads  matters 
going  to  tbe  bona  fides  of  plaintilTs  debt  It 
charges  that  the  debt  was  outlawed.  There 
being  certain  life  giving  credits  on  tbe  note, 
it  alleges,  in  effect,  that  those  credits  were 
put  there  for  a  sinister  purpose  to  toll  the 
statute  of  limitations,  and  were  not  genuine. 
Further,  it  states  that  the  debt  had  been 
IMiid  and  had  gone  oat  of  existence  in  that 
way  as  well  as  by  the  flux  of  time.  This  as- 
sault in  tbe  pleadings  on  the  standing  of 
plaintiff  as  a  creditor,  discrediting  the  basis 
on  which  his  right  to  relief  rests,  was  follow- 
ed by  an  elaborate  attempt  at  tbe  trial  to 
prove  the  allegations  of  the  answer.  At  the 
outset  plaintiff  objected  to  this  line  of  inves- 
tigation, but  his  objection  was  overruled. 
At  other  stages  of  the  trial  he  protested 
against  testimony  tending  to  show  that  he 
bad  no  debt  against  decedent;  that  it  had 
been  paid;  that  the  credits  were  simulated, 
and  the  statute  of  limitations  had  barred  his 
claim.  But  his  objections  were  ineffective, 
and  a  great  mass  of  testimony  was  introduc- 
ed, much  of  it  hearsay,  loose  talk,  mere  in- 
ferences, et  cetera,  having  for  their  purpose 
proof  of  those  allegations  of  tbe  answer.  In 
an  equity  suit  rulings  on  evidence-  are  of  lit- 
tle or  no  controlling  force  on  appeal  as  a 
general  rule.  That  rule  is  founded  on  the 
doctrine  that  the  appellate  court  tries  such 
case  de  novo  in  a  certain  sense.  Therefore, 
If  improper  evidence  go  in,  we  can  reject 
it  and  no  liarm  results.  If  proper  evidence 
is  offered  and  excluded,  we  can  consider  it 
when  preserved  in  tbe  record,  and  thus  per- 
mit ourselves,  sitting  as  a  court  of  con- 
science, to  reach  a  final  and  Just  conclusion 
despite  rulings  nisi  on  the  admission  of  tes- 


timony. But  In  a  close  case,  or  where  a 
mass  of  irrelevant  and  prejudicial  proof  is 
allowed,  we  may  never  know  what  Insidious 
effect  the  improper  testimony  had  upon  the 
mind  of  the  trial  chancellor.  Such  evidence 
tends  to  create  an  atmosphere  about  tbe  case 
inimical  to  Judicial  and  intellectual  robust- 
ness and  serenity  of  judgment.  It  puts  the 
discriminating  powers  of  the  chancellor  to  a 
dangerous  and  unnatural  test.  It  puts  an 
enticing  and  alluring  color  in  the  case  that 
tends  to  seduce  the  mind  of  the  chancellor 
aside  from  the  main-traveled  road  to  ultimate 
justice.  It  puts  a  mote  in  his  mind's  eye. 
It  may  put  a  question  mark  after  his  decree. 
This  plaintiff's  debt  was  merged  in  a  judg- 
ment— ^the  most  sacred  form  of  obligation 
known  to  civilized  man,  one  buttressed  by 
those  cardinal  precepts  of  the  law  that  for- 
bid a  man  to  be  vexed  twice  on  the  same 
cause  of  action,  that  announce  it  to  be  to 
the  interest  of  all  the  people  that  a  legal 
controversy  should  be  set  at  rest  once  for  all 
— In  one  suit,  with  one  day  in  court,  not  two. 
The  allegations  of  the  answer  we  are  now 
considering,  in  view  of  the  live  Judgment  of 
the  probate  court,  each  and  all  finally  passed 
thereby  in  rem  judicatam.  They  are  In  a 
sealed  book,  whose  leaves  may  not  be  open- 
ed and  turned  over  for  Investigation  by  a 
collateral  attack  on  that  judgment;  for,  so 
long  as  it  stands,  it  stands  four  square 
against  every  wind  that  blows.  A  legal  as- 
sault on  such  a  Judgment  can  proceed  alon'j; 
only  two  roads:  (1)  That  of  direct  attack 
by  a  bill  In  equity,  charging  facts  constitut- 
ing fraud  in  the  very  concoction  of  the  judg- 
ment itself ;  or  (2)  by  a  proceeding  under  tbe 
statute  for  setting  aside  improper  allowanc- 
es against  estates  pending  in  the  probate 
court  Rev.  St.  1909,  §  220,  quod  vide.  We 
may  not  think  (to  use  the  phrase  of  a  wise 
Judge)  behind  the  judgment  when  we  dare 
not  go  behind  the  judgment.  To  think  where 
we  dare  not  go  Is  by  innuendo  to  hoot  a  man 
out  of  his  rights.  We  need  not  say  whether 
the  proper  parties  were  before  the  court  to 
set  aside  the  judgment  of  allowance  for 
fraud,  because  a  proposition  dispositive  of 
the  case  on  that  head  is  that  there  are  no 
allegations  whatever  in  this  answer  charg- 
ing fraud  In  its  concoction.  No  facts  consti- 
tuting fraud  are  alleged,  and  no  issue  of  that 
sort  w^s  raised,  and  therefore  no  evidence  of 
that  kind  was  admissible.  By  section  220, 
supra,  if  a  litigant  does  not  desire  to  go  into 
equity  to  set  a  judgment  aside  on  the  only 
grounds  permitted  by  equity  rules,  viz., 
fraud  in  its  very  concoction,  by  which  is 
meant  fraud  arising  on  extrinsic  and  collat- 
eral matters  and  not  on  the  very  issues  pre- 
sented in  the  pleadings  and  passed  upon  at 
the  trial  (Howard  v.  Scott,  225  Mo.,  loc.  cit. 
713,  126  S.  W.  1158  et  seq.),  he  may  choose 
tbe  statutory  method  there  marked  out,  viz., 
any  executor,  administrator,  heir,  or  cred- 
itor, within  four  montlis  after  an  allowance 
of  a  demand,  may  file  in  the  office  of  the  pro- 
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bate  court  the  affidavit  of  himself  or  some 
credible  person,  stating  that  affiant  has  good 
reason  to  believe  and  does  believe  that  such 
demand  has  been  improperly  allowed  and 
shall  furnish  satisfactory  evidence  of  that 
kind  to  the  court,  having  given  due  notice  to 
the  opposite  party,  whereupon  the  court  shall 
vacate  the  order  of  allowance  and  try  the 
matter  anew.  That  course  was  not  pursued, 
although  at  the  time  this  suit  was  brought, 
to  wit.  In  time  for  trial  at  the  May  term, 
1906,  we  take  it  the  four  months  allowed  by 
that  statute  for  such  application  had  not 
then  run.  But,  whether  the  time  had  run  or 
not,  defendant  had  still  left  another  arrow 
in  his  quiver,  a  suit  in  equity  to  annul  the 
judgment.  Fltzpatrlck  v.  Stevens,  114  Mo. 
App.  497,  89  S.  W.  897.  These  statutory 
remedies,  absent  preclusive  words,  do  not 
oust  the  ancient  Jurisdiction  of  courts  of 
chancery.  Arnett  v.  Williams,  226  Mo.,  loc. 
cit  118,  125  S.  W.  1154  et  seq.  A  probate 
court  has  Jurisdiction  to  allow  claims  against 
estates  of  dead  men  and  to  marshal  their 
assets.  ■  Hence  a  judgment  rendered  allow- 
ing the  claim  and  assigning  it  to  a  class  Is  as 
Impregnable  to  attack  collaterally  as  a  Judg- 
ment of  a  superior  court.  Those  rules  of  law 
that  clothe  the  one  with  a  warm  frock  of  pro- 
tection clothe  the  other,  and  the  very  point 
up  has  been  so  ruled.  Clark  v.  Thias,  173 
Mo.  628,  73  S.  W.  616.  See,  also,  Johnson 
V.  Beazley,  65  Mo.  250,  27  Am.  Rep.  276; 
Desloge  v.  Tucker,  196  Mo.,  loc.  clt  601,  94  S. 
W.  283.  On  such  premises,  we  hold  the  mass 
of  evidence  tending  to  prove  those  allegations 
of  the  answer  under  discussion  had  no  place 
in  the  case.  Therefore  we  pass  to  the  perti- 
nent facts,  omitting  such  irrelevant  matter, 
(b)  The  facts,  summarized,  are  these: 
John  W.  Null,  an  old  man,  on  the  2d  day  of 
October,  1901,  owned  the  land  In  question, 
a  farm  of  302  acres,  close  by  the  village  of 
Hematite,  in  the  county  of  Jefferson.  His 
wife  died  in  1930  and  he  had  no  homestead 
or  other  exemption  as  against  creditors.  On 
that  day  he  conveyed  the  land  by  a  warranty 
deed  to  defendant,  his  grandson,  and  within 
two  months  the  deed  was  spread  of  record 
In  the  office  of  the  recorder  of  deeds  of  that 
county.  Among  others,  it  contains  the  follow- 
ing recitals:  "•  •  •  That  the  said  par- 
ty of  the  first  part.  In  consideration  of  the 
sum  of  ten  thousand  ($10,000)  dollars,  ito  him 
paid  by  the  said  party  of  the  second  part, 
the  receipt  of  which  is  hereby  acknowledged, 
does  by  these  presents  grant,"  etc.  And  this 
in  the  habendum  clause:  "Subject  to  a  deed 
of  trust  of  $a500  dated  July  12,  1900,  given 
to  Theodore  Walther."  The  grantee  was  a 
young  man,  unmarried,  about  23  years  old, 
of  no  settled  employment,  partly  depending 
on  odd  Jobs  of  manual  labor  to  get  on  in  the 
world  and  partly  on  his  father.  Dr.  Null, 
with  whom  be  resided  as  a  member  of  bis 
family  in  St.  Louis;  and  the  grantor,  the 
father  of  Dr.  NuU,  also  lived  with  the 
doctor  at  the  time.    Grantee  had  no  means  I 


worth  while.  Not  a  dollar  of  that  eipress 
consideration  was  paid  at  the  time  or  was 
intended  to  be  paid,  and  the  recital  in  the 
deed  to  that  effect  was  false.  The  case  i^ 
put  to  us  by  defendant  on  the  theory  the 
consideratlcm  mentioned  was  not  the  true 
one,  but  that  there  was  another,  presently  to 
be  considered.  Defendant  was  not  present 
when  the  deed  was  drawn  and  acknowledged. 
The  grandfather,  grantor,  dictated  the  re- 
citals to  the  scrivener,  and  the  grandson 
afterward  accepted  the  deed  In  its  completfd 
form.  However,  the  idea  of  a  swollen  and 
simulated  consideration  for  "sjieculatlve  pur- 
poses" had  been  suggested  by  the  grand.<:on 
to  the  grandfather  In  prior  conversatlon.«  l-i 
the  family,  and  the  deed  was  written  with 
a  feigned  and  swollen  consideration  at  the 
grandson's  instance.  Grantor  left  a  family 
of  children  of  mature  years,  and  plaintiff 
was  his  son-in-law,  married  to  one  of  them 
bearing  the  fireside  name  of  "Lou."  Grantor 
died  in  1905.  Plaintiff  was  a  miller  by 
trade,  and  for  several  years  before  grantors 
death  had  resided  continuously  in  Indiana. 
plying  bis  trade.  During  that  time  he  bad 
not  resided  in  Missouri,  but  had  made  vis- 
its to  his  wife's  people — one  at  the  death 
of  his  mother-in-law  in  1900,  one  during  the 
World's  Fair  and  one  when  his  father-in-law 
died  in  1905.  The  record  shows  he  was  out 
of  touch  with  the  Null  family  affairs,  was 
a  stranger  to  the  negotiations  leading  up  to 
the  conveyance  questioned,  and  was  not  con- 
sulted about  them.  All  he  knew  at  the  time 
was  from  casually  reading  in  a  Jeffersun 
county  paper  an  item  of  local  news,  notloc 
the  record  of  the  deed  and  its  purported  con- 
sideration of  $10,000.  At  that  time  he  held 
a  live  note  against  grantor,  whicb,  after 
grantor's  death,  was  merged  in  a  Judgment 
of  allowance  by  the  probate  court  of  Jeffer- 
son county  for  $744.10,  and  which  is  in  fall 
vigor  and  wholly  unpaid.  There  is  persua- 
sive testimony  tending  to  show  that  Dr.  Null 
in  1S99,  because  of  old  age  and  business  com- 
plications, took  charge  of  grantor's  affairs  as 
his  adviser  and  business  manager.  Jnst 
when  be  ceased  to  fill  the  confidential  otBce 
of  such  adviser  and  manager  is  not  cletir. 
From  the  time  the  deed  was  made  in  ItWl 
until  1903,  grantor  resided  with  Dr.  Xull 
as  a  member  of  his  family  tn  St  Louis. 
There  is '  Inferential  testimony  that  he  con- 
tinued to  supervise  grantor's  affairs  after 
the  deed  ^as  made.  Be  that  as  it  may,  It 
was  publicly  known  and  recognized  on  al! 
sides  that  grantor's  affairs  were  In  a  bad 
way ;  that  be  was  not  managing  them ;  and 
that  the  doctor  had  taken  charge.  In  the 
line  of  that  duty  he  hovered  over  the  ne- 
gotiations leading  up  to  the  deed  in  ques- 
tion, took  an  active  part  In  bringing  about 
the  conveyance,  and  continued  thereafter  ap- 
parently with  grantor's  consent  to  supervisse 
his  affairs  and  speak  for  him  in  the  matter 
of  paying  his  debts.  At  the  time  of  the  con- 
veyance and  long  before,  it  is  of  signiScanc* 
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that  Dr.  Xull  well  knew  of  the  existence  of 
plaintiff's  note  as  outstanding,  and,  wliat 
is  more  to  the  point,  defendant  himself  knew 
of  it.  The  allegations  in  his  answer  to  the 
contrary  are  not  sustained  by  the  record. 
By  the  conveyance  grantor  beggared  himself 
as  to  his  creditors.  This  land  was  his  only 
debt-paying  asset  He  still  owned  a  trifle 
of  personal  property,  which  he  died  possess- 
ed of,  appraised  at  $34  and  some  cents,  and 
knocked  down  for  a  dollar  or  two  the  rise 
of  tliat  by  public  vendue  at  the  administra- 
tor's sale.  We  infer  plaintiff  Is  a  man  of 
modest  means.  He  had  a  brother,  Theodore, 
living  In  the  neighborhood  of  Hematite.  A 
year  or  more  before  the  conveyance  to  de- 
fendant, Theodore  and  Dr.  Null  were  either 
Jointly  Interested  in  a  plan  for  selling  this 
land  for  $10,000  to  some  mine  promoters  and 
exploiters,  or  else  the  plan  was  Dr.  Null's, 
and  was  being  deveIoi>ed  with  Theodore's 
knowledge.  The  scheme  advanced  to  the 
stage  that  a  deed  was  put  in  escrow  for 
delivery  on  the  payment  of  $10,0(D0.  But 
that  plan  flashed  in  the  pan  and  was  aban- 
doned. During  its  pendency,  Theodore  had 
custody  of  plaintiff's  note  for  collection,  and, 
as  near  as  we  can  gather,  this  note  was  to 
be  paid  out  of  the  proceeds  tf  the  deal  had 
been  consummated.  Theodore,  it  seems,  re- 
tained possession  of  the  note.  He  had  noth- 
ing whatever  to  do  with  the  transfer  to 
the  grandson,  and  had  no  notice  of  its  true 
consideration  or  aim,  except  from  the  rec- 
ord of  the  deed  after  it  was  an  accomplished 
fact.  The  testimony  satisfles  me  that,  while 
plaintiff  took  no  'legal"  steps  to  collect  the 
note,  yet  he  desired  Theodore,  either  before, 
after,  or  during  the  pendency  of  the  aban- 
doned plan,  to  talk  to  grantor,  the  maker  of 
the  note,  about  paying  it,  and  was  assured 
by  him  that  he  need  not  "worry,"  that  the 
note  would  be  paid.  After  the  deed  to  the 
defendant,  Theodore  called  Dr.  Null's  atten- 
tion to  the  note  as  the  manager  of  his  fa- 
ther's affairs,  and  the  doctor  assumed  to 
say  the  money  would  have  to  be  borrowed  to 
pay  it,  and  that,  as  he  was  taking  care  of 
the  business  now,  "Ferd  don't  need  to  worry 
about  it.  I  will  see  it  is  paid."  At  another 
conversation  later,  he  spoke  to  Theodore  to 
the  same  effect.  The  disclosures  of  the  rec- 
ord are  of  such  a  sort  that  the  case  may 
be  taken  as  submitted  on  the  theory  that 
Theodore  did  not  "want  to  sue  the  old  gen- 
tleman," and  did  nothing  more  towards  col- 
lecting the  paper.  In  1903  the  grandfather 
ceased  to  live  in  the  family  of  his  son.  Dr. 
Null,  in  St.  Louis,  and,  as  said,  came  to  Hem- 
atite, and  resided  there  for  two  years,  until 
he  died.  When  plaintiff  came  to  his  funeral, 
estate  matters  were  brought  up  by  Dr.  Null. 
He  suggested  that  plaintiff  help  himself  to 
the  few  personal  effects  of  decedent.  Plain- 
tiff declined  to  do  that,  and  wanted  to  know 
what  had  become  of  the  $10,000  considera- 
tion paid  for  the  land,  which,  deducting  the 
deed  of  trust  it  was  subject  to,  would  leave 


$7,500.  He  was  told  by  Dr.  Null  that  no  $10,- 
000  was  paid ;  that  "$1  would  make  the  sale 
legal."  The  question  of  paying  plaintiffs 
note  was  then  broached,  and  the  doctor  said: 
"When  wm  (meaning  thereby,  defendant) 
makes  a  sale,  he  will  donate  you  something, 
or  to  Lou."  The  theory  of  a  donation  was 
repudiated  by  plaintiff  with  some  heat,  and 
the  next  step  was  the  appointment  of  an  ad- 
ministrator, the  merging  of  the  claim  into 
a  Judgment,  and  finally  the  bringing  of  this 
suit  to  open  the  conveyahce  and  let  in  plain- 
tiff as  a  creditor. 

As  to  the  value  of  the  land  the  evidence 
Is  in  conflict,  as  usual,  where  estimates  are 
indulged.  About  60  acres  is  bottom  plow 
land,  worth  $40  per  acre  for  farming  pur- 
poses. We  infer  the  rest  of  it  is  upland, 
somewhat  broken ;  some  of  it,  say,  30  acres, 
in  cultivation;  some  of  it  fit  only  for  pas- 
ture; and  from  some  of  it  the  timber  had 
been  cut  and  sold,  but  whether  it  could  be 
cleared  and  broken  for  the  plow  Is  dark. 
The  estimates  of  the  witnesses  vary  from 
$3,500  to  $8,000.  There  are  traces  in  the 
evidence  that  it  was  a  likely  farm  for  a 
dairyman.  It  had  a  fine  spring,  but  poor  im- 
provements in  fences,  houses,  and  outbuild- 
ings. It  lies  close  to  a  railroad  shipping 
point.  Before,  at,  and  since  the  convey- 
ance the  farm  rated  as  mineral  land,  was 
thought  to  have  mineral,  lies,  we  take  it,  in 
a  mineral  belt,  had  been  prospected  for  lead, 
and  the  show  for  mineral  added  to  its  pros- 
pective value.  Ever  since  his  deed  defend- 
ant, has  held  the  farm  at  not  less  than  $10.- 
000,  and  had  been  asking  $60,000.  Prior  to 
the  conveyance  a  real  estate  flrm  in  St  Lou- 
is for  three  years  had  it  on  their  books  for 
sale  at  $4,000.  Doing  the  best  we  can,  by 
striking  an  average,  we  put  its  reasonable 
actual  value  at  say,  $5,500.  In  the  yenr 
1900  John  W.  Null  borrowed  $2,500  on  his 
farm  and  paid  the  bulk  of  his  debts.  In 
that  year  or  the  next  he  sold  $600  of  timber 
off  the  land,  which  went  the  same  way.  We 
think  it  satisfactorily  shown  that  at  that 
time  he  had  no  other  outstanding  obligations, 
except  to  his  son.  Dr.  Null,  to  his  grand- 
daughter, Izella  Null,  and  to  plaintiff.  The 
answer  alleges,  and  defendant's  own  testi- 
mony tends  to  show,  that  he  put  some  im- 
provements on  the  land  chiefly  in  the  way 
of  fences  and  repairs  on  the  house — the  lat- 
ter, to  the  extent  of  $80.  He  has  rented 
the  land  at  $300  a  year  and  got  $200  from 
the  sale  of  timber,  say,  $1,400  In  all  up  to 
grantor's  death.  We  are  not  impressed  with 
the  extent  of  these  Improvements,  and  con- 
clude from  the  testimony  that  the  sale  of 
the  timber  more  than  paid  for  them.  Dr. 
Null  testifled  that  the  betterment  to  the 
house,  a  new  roof,  was  paid  out  of  grantor's 
own  money.  There  is  testimony  indicating 
that  it  was  expected  that  the  farm  would  be 
sold  to  mineral  prospectors,  that  the  convey- 
ance to  the  grandson  was  for  that  purpose, 
and  that  the  large  consideration  was  put  in 
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the  deed  as  a  lure  to  such  a  sale.  At  once 
grantee  organized  a  mlulug  corporation,  the 
Joachim  Lead  Company  (named  after  a 
creek  that  meanders  through  the  farm),  with 
a  capital  stock  of  $500,000.  We  take  It  its 
capital  stock  was  also  fictitious,  that  It  was 
a  mere  paper  corporation,  and  that  Its  chief 
or  only  asset  was  a  mineral  lease,  running 
for  a  term  of  one  year  and  a  half,  on  the 
land  In  question. 

There  is  a  hard  and  flippant  note  running 
through  some  of  the  testimony  on  behalf  of 
defendant,  not  calculated  to  Impress  a  court 
of  conscience  favorably.  For  example,  his 
main  witness  and  the  chief  actor  In  this 
whole  matter,  his  father,  on  cross-examina- 
tion testified  in  part:  "Q.  How  much  did 
you  capitalize  that  corporation  at?  A.  Five 
hundred  thousand  dollars.  Q.  And  the  farm 
is  worth  only  $4,000?  A.  Yes,  sir.  But  that 
don't  make  any  difference,  if  you  can  get  a 
sucker  on  your  line  and  sell  it  to  him  for 
that  amount  Q.  You  have  been  after  suck- 
ers, have  you?  A.  Generally.  I  haven't  a 
gentleman  talking  to  me  now,  that  I  know 
of.  Q.  Do  you  think  I  am  a  sucker?  What 
makes  you  think  so?  A.  Because  you  look  it 
and  smell  like  it"  To  sustain  the  allega- 
tions in  his  answer  that  he  bought  the  land 
In  good  faith  and  for  full  value,  defendant 
was  permitted  to  show  that,  instead  of  the 
cash  consideration  recited  In  the  deed,  the 
estimate  of  value  between  him  and  his 
grandfather  was  $4,000;  that  it  was  assum- 
ed between  them,  though  not  so  narrated  In 
the  deed,  that  he  would  pay  off  the  $2,000 
deed  of  trust;  that  his  grandfather  owed 
$100  to  his  granddaughter,  Izella,  and  about 
$200  to  his  son,  Dr.  Null,  and  as  part  of  the 
consideration  defendant  "assumed"  verbally 
to  pay  these  debts;  and  that  he  also  agreed  to 
support  his  grandfather  during  his  lifetime. 
He  introduced  testimony  tending  to  show  he 
performed  the  latter  agreement.  Whether  he 
performed  it  while  bis  grandfather  was  liv- 
ing with  Dr.  Null  in  St.  Louis  is  hard  to 
make  out  in  the  fog  of  the  record,  but,  after 
the  grandfather  moved  to  Hematite  in  1903 
up  to  his  death  in  1905,  defendant  testified 
he  supplied  his  grandfather  with  food,  rai- 
ment, etc.,  and  a  house  to  live  in  at  an  out- 
lay of  $25  per  mouth,  and  buried  him  at  a 
cost  of  $65  or  $75.  There  was  some  loose 
talk  in  the  presence  of  the  scrivener  at  the 
time  the  deed  was  drawn  relating  to  debts, 
but,  taking  the  scrivener's  examination  in 
chief  with  his  cross-examination,  we  can 
make  little  out  of  it.  There  was  no  written 
assumption  of  any  debt  whatever  and  no 
written  assumption  of  the  support  of  the 
grandfather  during  his  lifetime.  If  we  con- 
strue the  scrivener's  testimony  correctly,  the 
agreement  to  support  was  not  mentioned, 
and  the  assumption  of  debts  was  purposely 
omitted  from  the  deed.  These  several  agree- 
ments, thus  resting  In  parol,  were  to  all  in- 
tents and  purposes  a  secret  family  arrange- 
ment of  which  the  world  at  large  and  the 


neighbors  at  Hematite  knew  nothing.  There 
Is  nothing  to  show  that  Theodore  or  Ferd 
Walther  ever  heard  of  such  an  arrangemect 
until  the  disclosures  of  the  trial.  The  case 
Is  submitted  on  the  confessed  fact  that  de- 
fendant had  paid  his  cousin,  Izella,  only 
$10.75  on  her  debt  of  $100.  He  made  an  ar- 
rangement wltb  his  father  to  turn  over  stock 
in  the  $500,000  mining  corporation  In  pay- 
ment of  bis  debt,  and,  although  the  father 
still  retains  the  original  obligation,  be  baa 
the  stock,  and  is  satisfied  with  it  It  creeps 
into  the  case  that  defendant  had  paid  off  the 
$2,500  deed  of  trust  by  making  a  new  loan. 

The  question  is:  Did  the  judgment  alter- 
ed below  do  equity  in  the  light  of  such  a 
record?  We  think  not,  because:  Assuming, 
as  we  do,  that  plaintiff's  Judgment  is  not 
open  to  collateral  attack,  then  this  case  must 
be  disposed  of  on  the  theory  he  was  a  cred- 
itor of  John  W.  Null  at  the  time  of  the  con- 
veyance to  his  grandson  and  at  the  time  of 
his  death.  We  see  no  possible  way  to  escape 
the  conclusion  that  full  force  and  vigor  must 
be  given  to  that  Judgment,  as  already  ruled, 
and  this  conclusion  carries  with  it  another 
proposition,  viz.,  that  the  conveyance  in  qaes- 
tion  whether  intended  as  a  fraud  or  not,  op- 
erated as  a  fraud  in  law  as  to  existing  cred- 
itors under  the  pecnllar  facts  found  to  exist 
in  the  case  at  bar;  for  defendant  had  knowl- 
edge of  plaintiffs  claim,  he  did  not  stand  in 
the  shoes  of  a  preferred  creditor  of  his 
grandfather,  he  paid  nothing  down,  he  made 
no  valid  legal  assumption  of  the  debts  to  bl-i 
father  and  his  cousin,  he  accepted  a  deed 
with  a  false  consideration,  itself  a  badge  of 
fraud.  In  view  of  the  fact  that  in  five  years 
he  paid  his  cousin,  Izella,  a  mere  pittance, 
and  paid  his  father  in  chips  and  whetstones, 
the  whole  transaction  seems  colorable,  un- 
natural, and  an  afterthought  This  view  of 
it  Is  fortified  by  the  fact  that  no  writing  was 
entered  Into  binding  the  grandson  to  support 
his  grandfather,  and  the  whole  arrangement 
was  kept  a  family  secret  and  withheld  from 
plaintiff  and  the  world  at  large  until  the 
trial.  At  $25  per  month  the  support  of  the 
grandfather  would  merely  absorb  the  current 
rents  of  the  land,  $300  per  year — a  singnlar 
coincidence — so  that  if  we  were  to  hold  that 
a  conveyance,  suppoited  by  the  consideration 
of  the  future  support  of  the  grantor,  would 
be  good  as  to  existing  creditors,  yet  in  this 
case  defendant  is  out  nothing,  either  for  sup- 
port or  for  repairs.  The  income  of  the  farm 
and  the  timber  sold  made  one  hand  wash 
the  other,  and  the  result  of  the  conveyance 
is  plainly  a  gift  of  the  equity  in  the  land. 
The  maxims  are  that  one  must  be  Just  be- 
fore he  is  generous,  that  clandestine  gifts 
are  looked  on  with  suspicion.  But  we  are 
not  willing  to  rule  that  an  agreement  for  fu- 
ture support  is  a  consideration  sufficient  to 
support  a  conveyance  as  against  existing 
creditors.  Such  ruling  would  be  tantamount 
to  holding  that  an  owner  could  cover  or  tie 
up  his  property,  take  it  from  his  creditors, 
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and  subject  It  to  hia  own  use — a  doctrine  vre 
cannot  subscribe  to.  The  homestead  and 
other  statutory  exemptions  are  forbidden 
fruit  to  the  creditor.  He  may  neither  pluck 
nor  eat  thereof.  This  results  from  a  stat- 
utory change  in  the  policy  of  our  law  talcing 
such  specUic  exemptions  out  of  the  general 
property  rule,  viz.,  that  the  owner  or  those 
upon  whom  descent  Is  cast  holds  property 
subject  to  the  payment  of  debts.  If  a  man 
owe  nothing,  he  may  do  with  his  property  as 
be  pleases  to  do  so  long  as  his  disposition  of 
It  does  not  contravene  good  morals  or  fly  in 
the  face  of  settled  public  policy.  It  will  be 
time  enough  for  the  courts  to  rule  that  prop- 
erty may  be  conveyed  away  from  existing 
creditors  on  a  consideration  for  future  sup- 
port, secret  or  otherwise,  when  by  constitu- 
tional or  other  valid  enactment  that  disposi- 
tion of  property  is  permitted. 

The  case  of  Jones  v.  Qeery,  153  Mo.  476, 
55  S.  W.  73,  Is  relied  on  as  authority  to  the 
contrary.  That  case  is  scantily-  reported, 
and  there  are  remarks,  arguendo,  made  in 
the  course  of  the  opinion  that  might  give 
color  to  defendant's  contention,  but  in  that 
case  there  were  equitable  features  quite  ab- 
sent from  the  case  at  bar.  Not  only  so,  but 
the  main  proposition  ruled  by  the  court,  on 
which  that  case  must  rest  as  a  sound  Judg- 
ment, is  that  the  evidence  showed  there  was 
no  gift  whatever,  and  that,  absent  fraud, 
the  grantor  sold  bis  farm  to  his  sons  at  a 
reasonable  value  in  order  to  pay  his  debts, 
which  they  had  done.  That  case  does  not 
rule  that  an  agreement  for  future  support  is 
such  a  consideration  as  will  alone  support  a 
conveyance  against  the  rights  of  existing 
-creditors.  Observe  in  that  case  there  was 
no  actual  fraud.  The  creditor,  a  son-in-law, 
was  not  able  to  buy  the  land.  We  infer 
from  that  finding  that  the  option  had  been 
open  to  him  to  take  the  land  on  the  terms 
the  sons  afterwards  took  it.  At  any  rate, 
the  son-in-law  had  knowledge  of  the  whole 
transaction  and  the  true  consideration,  and 
with  such  knowledge  stood  by  and  saw  the 
sons  take  it  at  a  reasonable  value,  viz.,  the 
amonnt  of  certain  outstanding  debts.  Ob- 
serve further,  these  debts  were  of  a  charac- 
ter that  threatened  at  once  to  sweep  away  the 
property.  The  son-in-law,  armed  with  full 
knowledge,  saw  the  debts  paid  by  the  sons, 
and  the  contract  for  support  put  in  force 
without  protest  and  under  circumstances  In- 
dicating acquiescence.  Not  only  so,  but  at 
that  very  time  this  son-in-law  bad  in  his 
hands  more  money  of  his  father-in-law  than 
wonld  have  paid  bis  own  debt.  After  the 
conveyance,  he  voluntarily  paid  it  over  to  the 
-old  gentleman.  On  such  circumstances  this 
court  concluded  plaintiff's  suit  wai^  an  "aft- 
erthonght";  that  the  object  of  it  was  to  up- 
«et  a  settlement  he  had  acquiesced  in.  That 
course  did  not  commend  itself  to  this  court 
as  In  accordance  with  equity  and  good  con- 
science. We  have  no  bone  to  pick  with  that 
'decision   when   properly   analyzed   and   re- 


stricted to  the  facts  held  In  Judgment  Il- 
lustrations and  remarks,  arguendo,  in  the 
course  of  a  decision  may  be  persuasive,  but 
are  not  of  the  essence  of  a  holding.  In  de- 
termining what  a  court  actually  holds,  the 
facts  in  Judgment  must  be  kept  in  mind.  In 
the  case  at  bar  there  is  evidence  of  a  gift  of 
a  substantial  amount — a  gift  stripping  the 
grandfather  of  all  ability  to  pay  bis  debt  to 
plaintiff.  Furthermore,  there  is  evidence  of 
bad  faith  and  fraud  and  defendant  Is  impal- 
ed on  the  horns  of  a  dilemma;  for  either 
proposition  invalidates  the  conveyance. 

It  was  argued  at  our  bar  and  in  the  brief 
of  defendant's  learned  counsel  that  the  de- 
lay of  plaintiff  to  press  his  claim  in  the  life- 
time of  his  father-in-law  and  In  allowing  de- 
fendant to  hold  the  title  for  four  years  with- 
out question  creates  an  equitable  bar  to  a  de- 
cree in  his  favor.  The  argument  is  some- 
what elusive  and  difficult  to  classify.  The 
best  we  can  make  of  It  Is  a  plea  of  laches  or 
possible  estoppel.  If  plaintiff  bad  resided  in 
the  neighborhood  and  had  not  been  misled 
by  the  swollen  and  false  consideration  in  the 
deed  and  tolled  on  by  promises  tbat  his  claim 
wonld  be  settled,  if  he  had  had  full  knowl- 
edge of  the  fact  that  certain  debts  were  as- 
sumed by  the  grantee,  and  that  the  support 
of  the  grandfather  had  been  assumed,  and, 
BO  knowing,  had  seen  and  acquiesced  in  de- 
fendant's taking  possession  and  making  Im- 
provements on  the  farm  and  supporting  the 
grandfather,  thereby  changing  his  condition 
with  reference  to  it  to  his  detriment,  we  say 
if  such  things  were  true,  and  plaintiff  had 
remained  silent,  lifting  no  finger  and  making 
no  claim,  then  we  do  not  say  that  estoppel 
would  arise;  but  It  might  arise  and  we 
might  have  a  different  case  to  deal  witli. 
Laches  is  an  equitable  doctrine  applied  Inde- 
pendently of  the  statute  of  limitations  to  as- 
sist in  reacliing  an  equitable  result  But 
here  there  are  no  laches.  We  are  not  will- 
ing to  rule  tbat  a  son-in-law  residing  in  a 
distant  state  may  not  rest  as  this  one  did 
for  a  spell,  on  the  good  faith  and  honesty  of 
a  deed  made  by  his  father-in-law  and  spread 
of  record,  nor  are  we  willing  to  rule  that  he  Is 
obliged  to  briskly  sue  him,  and  crowd  him  to 
the  wall,  in  order  to  escape  a  charge  of  lach- 
es. If  that  were  the  law.  It  would  be  a  hard 
saying,  much  murmured  against.  It  is  not 
clear  how  either  Justice  or  the  amenities  of 
life  would  prosper  through  such  a  doctrine.  It 
is  bad  form  for  the  defendant  to  plead  mere 
laches,  in  view  of  the  fact  that  he  concealed 
the  true  consideration  of  the  deed  and  the 
secret  family  arrangement  from  his  relative. 
Defendant  is  hurt  only  In  anticipation,  not 
in  pocket  There  is  no  danger  that  plain- 
tiff's claim  will  be  superior  to  the  mortgage 
put  on  the  land  to  pay  the  former  mortgage. 

The  premises  considered,  the  Judgment 
was  for  the  wrong  party.  Accordingly  It 
is  reversed  and  the  cause  is  remanded,  with 
directions  that  the  circuit  court  enter  a  de- 
cree finding  the  Issues  for  plalntUC  and  «n- 
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nulling  the  deed  from  John  W.  Null  to  de- 
fendant, and  certify  the  decree  to  the  probate 
court. 

GRAVES,  KENNISH,  FERRISS,  and 
BROWN,  JJ.,  concur.  WOODSON,  J.,  dis- 
sents in  opinion  filed.  YAIiUANT,  C.  J.,  ab- 
sent 

WOODSON,  J.  (dissenting).  This  cause, 
having  been  transferred  to  court  in  banc  and 
reargued,  was  assigned  to  LAMM,  J.,  to  write 
the  opinion  therein. 

After  baring  seen,  read,  and  considered  his 
opinion,  I  dissent  therefrom,  and  adhere'  to 
the  Tlews  expressed  by  me  in  divisional  opin- 
ion, which  is  as  follows: 

"Statement 

"This  Is  a  bill  in  equity  Instituted  in  the 
circuit  court  of  Jefferson  county  by  the  plain- 
tiff against  the  defendant  to  set  aside  and 
cancel  a  certain  warranty  deed,  conveying  to 
the  latter  362  acres  of  land,  situated  in  said 
county,  particularly  described  in  the  peti- 
tion, for  the  alleged  reason  that  It  was  exe- 
cuted by  John  W.  Null,  Sr.,  and  accepted  by 
defendant  John  W.  Null,  Jr.,  in  fraud  of 
the  former's  creditors.  A  trial  was  had  be- 
fore the  chancellor,  and  the  findings  of  fact 
and  decree  of  the  court  were  for  the  defend- 
ant and  the  plaintiff  duly  appealed  to  this 
court 

"The  following  facts  are  undisputed: 
John  W.  Null,  Sr.,  owned  the  land  in  con- 
troversy and  resided  upon  it  He  departed 
this  life  on  October  24,  1905,  at  the  age  of 
80  years.  The  defendant  was  a  grandson  of 
the  deceased.  Dr.  W.  H.  Null  was  a  son  of 
the  latter,  and  the  father  of  the  defendant 
The  plaintiff  was  a  son-in^Iaw  of  John  W. 
Null,  Sr.,  having  many  years  previous  to  the 
transactions  here  involved  married  Lou  Null, 
his  daughter.  The  deed  of  conveyance  as- 
sailed by  this  proceeding  was  executed  Octo- 
ber 2,  1901,  for  the  expressed  consideration 
of  $10,000,  and  was  promptly  and  duly  re- 
corded in  the  office  of  the  recorder  of  deeds 
of  said  county.  That  on  July  19,  1892,  John 
W.  Null,  Sr.,  and  one  J.  F.  Null  executed  to 
plaintiff  their  Joint  and  several  promissory 
note  for  the  sum  of  $478.42,  due  12  months 
after  date,  bearing  8  per  cent  Interest  per 
annum.  Various  payments  were  made  on 
the  note  at  different  dates  by  J.  F.  Null,  the 
last  the  13th  day  of  November,  1896.  This 
note  was  presented  to  the  probate  court  of 
Jefferson  county  for  allowance  against  the 
estate  of  John  W.  Null,  Sr.,  deceased,  and  on 
December  23,  1905,  said  note  was  allowed 
for  the  sum  of  $744.10,  and  assigned  to  the 
fifth  class.  Prior  to  the  death  of  John  W. 
Null,  Sr.,  to  wit,  In  the  year  1900,  he  bor- 
rowed of  the  plaintiff's  brother  Theodore 
Walther  the  additional  sum  of  $2,500  with 
which  to  pay  his  debts,  gave  his  promissory 
note  therefor,  and  secured  the  same  by  a 
deed  of  trust  on  the  land  Involved  in  this 


case.  That  in  addition  to  the  Indebtednen 
before  mentioned,  John  W.  Null,  Sr.,  at  tbe 
time  of  tbe  execution  of  the  deeid  to  defend- 
ant was  indebted  to  his  son.  Dr.  W.  H. 
Null,  in  the  sum  of  $260,  evidenced  by  two 
promissory  notes,  and  to  Izella  Null,  bis 
niece,  in  tbe  sum  of  about  $90,  also  evi- 
denced by  a  promissory  note.  At  tbe  date 
of  his  death  John  W.  Null,  Sr.,  owned  but 
little  of  this  world's  goods,  which  was  in- 
ventoried and  appraised,  as  shown  by  tbe 
records  of  the  probate  court  at  $34.35. 

"The  plaintiff's  evidence  tended  to  show 
that  the  land  in  controversy  was  worth  $6,- 
000  at  the  date  of  the  conveyance,  and  that 
defendant  paid  John  W.  Null,  Sr.,  no  con- 
sideration whatever  therefor. 

"The  evidence  introduced  by  the  defendant 
tended  to  show:  That  the  land  in  question 
was  not  worth  more  than  $3,500  or  $4,000 
at  most  at  the  time  it  was  conveyed  to  him. 
That  John  W.  Null,  Sr.,  had  for  several  years 
prior  to  this  conveyance  endeavored  to  sell 
it  for  those  figures,  but  was  unable  to  secure 
a  purchaser.  That  he  was  old  and  Infirm, 
and  had  no  one  to  support  and  take  care  of 
him.  That  shortly  prior  to  the  time  convey- 
ance was  made  to  defendant  said  John  W. 
Null,  Sr.,  offered  to  convey  the  land  in  con- 
troversy to  his  son.  Dr.  W.  H.  Null,  in  con- 
sideration that  he  would  assume  the  $2,500 
deed  of  trust  thereon  due  the  plaintiff,  re- 
lease him  from  the  $260  he  owed  him  (Dr. 
Null),  and  assume  the  $90  he  owed  his  niece, 
Izella  Null,  and  support  him  during  tbe  re- 
mainder of  his  life.  That  offer  Dr.  Null  re- 
fused. That  shortly  thereafter  he  made  sub- 
stantially the  same  proposition  to  the  de- 
fendant and  that  after  consultation  with  bis 
father,  Dr.  Null,  he  accepted  the  same;  that 
Is,  upon  these  terms.  They  valued  the  land 
at  $4,000,  which  was  covered  by  a  deed  of 
trust  securing  the  note  before  mentioned 
for  $2,500.  That  he  assumed  the  payment  of 
the  $260  due  his  father  and  the  $90  due  his 
cousin,  Izella  Null,  and  agreed  to  support  his 
grandfather,  John  W.  Null,  Sr.,  during  the 
remainder  of  his  life,  but  not  assuming  the 
$2,500  deed  of  trust  but  agreed,  however,  to 
accept  the  conveyance  of  the  land  subject  to 
said  deed  of  trust  That  the  $10,000  consid- 
eration expressed  in  the  deed  was  agreed 
upon  and  inserted  in  the  deed  so  as  to  assist 
the  defendant  In  speculating  with  the  land. 
That  in  pursuance  to  that  agreement  the 
deed  was  executed  and  delivered,  and  that  de- 
fendant Immediately  undertook  to  and  did 
support  and  maintain  the  grantor  from  the 
date  of  the  deed  to  the  date  of  Iiis  death, 
which  was  a  few  days  over  four  years,  at  a 
cost  of  about  $25  per  month.  That  at  tbe 
same  time  defendant  took  possession  of  the 
land,  made  some  valuable  and  lasting  Im- 
provements thereon,  namely,  placed  a  new 
roof  on  the  house  and  new  fences  practical- 
ly around  the  entire  farm,  and  leased  it  for 
a  rental  of  $300  per  annum.  That  subse- 
quently be  paid  on  the  Izella  Null  note  $10b- 
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75,  and  paid  off  the  DOtes  for  $260  due  his 
father  in  stocks  In  a  corporation  organized 
by  the  defendant  That  at  all  times  the 
plaintiff  Iiad  personal  knowledge  of  the  con- 
veyance to  defendant  and  the  textoB  apcm 
which  it  was  made^  and  that  be  was  sup- 
porting the  grantor  in  pursuance  thereof. 
That,  notwithstanding  that  knowledge,  plain- 
tiff took  no  steps  to  collect  the  note  present- 
ed and  allowed  by  the  probate  court  from 
John  W.  Null,  Sr.,  during  his  lifetime,  and 
then  not  nntU  he  presented  it  to  the  probate 
court  for  allowance.  The  defendant's  evi- 
dence also  tended  to  show  that  John  W. 
Null,  Sr.,  had  subsequently  to  the  execution 
of  the  note  by  him  and  J.  F.  Null  to  plain- 
tiff during  the  latter's  financial  stress  sup- 
ported and  clothed  his  wife  and  two  sons  al- 
most two  years,  and  that  he  considered  and 
repeatedly  stated  that  said  support  and  cloth- 
ing had  more  than  satisfied  the  note,  the 
same  being  the  note  allowed  by  the  probate 
court,  and  for  that  reason  that  plaintiff  nev- 
er attempted  to  collect  it  of  Jolih  W.  Null, 
Sr.,  during  bis  lifetime.  The  plaintiff  in  re- 
buttal introduced  evidence  tending  to  show 
that  prior  to  John  W.  Null's  death  he  sent 
the  note  to  some  relative  in  Jefferson  coun- 
ty for  collection;  but  it  seems  that  no  fur- 
ther steps  were  taken  in  that  direction.  Al- 
so that  plaintiff  knew  nothing  of  the  terms 
upon  which  the  land  was  conveyed  to  de- 
fendant 

"Opinion. 

"1.  While  there  was  no  objection  made  to 
the  introduction  of  the  evidence  by  respond- 
ent tending  to  show  that  the  note  allowed  by 
the  probate  court  had  been  paid  by  John  W. 
Null,  Sr.,  by  the  support  and  clothing  of  the 
appellant's  wife  and  children,  nevertheless  It 
Is  insisted  here  that,  since  the  note  was  al- 
lowed by  the  probate  court  It  passed  into 
Judgment  which  cannot  be  questioned  In 
this  collateral  proceeding.  The  pleadings  In 
this  case  do  not  assail  the  validity  of  the 
Judgment  of  the  probate  court  for  fraud  or 
otherwise,  but  simply  allege  that  the  note 
had  been  paid  by  John  W.  Njill,  Sr.,  during 
his  lifetime.  Not  stopping  to  discuss  the  law 
which  would  have  governed  the  case  had 
the  pleadings  charged  the  procuring  of  the 
Judgment  by  fraud,  we  will  proceed  directly 
to  the  discussion  of  the  question,  Can  that 
Judgment  be  successfully  assailed  in  this,  a 
collateral  proceeding?  Clearly  not  This 
identical  question  was  presented  to  this  court 
in  the  case  of  Clark  v.  Thias,  173  Mo.  628, 
73  S.  W.  616.  Our  late  lamented  brother, 
Judge  Fox,  in  the  discussion  of  that  ques- 
tion, in  speaking  for  the  court  on  page  643  of 
173  Mo.,  on  page  619  of  73  S.  W.,  said:  "The 
first  contention  of  the  appellants  is  that  the 
court  committed  error  In  striking  out  that 
portion  of  the  answer  which  alleged  that  the 
note  executed  by  Mary  Larkln  was  executed 
without  any  consideration  whatever.  This 
proceeding  is  not  an  action  upon  the  note  to 


the  end  of  reducing  It  to  a  Judgment,  but  the 
suit  is  to  cancel  and  set  aside  a  certain  con- 
veyance executed  by  Mary  Larkln ;  and  it  is 
alleged  in  the  petition,  and  it  is  admitted, 
that  this  note  was  duly  allowed  in  the  pro- 
bate court  of  Franklin  county.  If  the  posi- 
tion taken  by  appellants  is  to  be  maintained, 
the  effect  of  this  answer  Is  to  go  behind  this 
Judgment  and  thereby  destroy  the  force  and 
power  of  the  Judgment  rendered.  This  con- 
tention must  be  ruled  against  appellants. 
The  allowance  of  this  note  by  the  probate 
court  has  the  force  and  effect  of  a  Judgment' 

"The  next  insistence  is  that  a  voluntary 
conveyance  without  consideration  made  by  a 
debtor  in  embarrassed  circumstances,  or  by 
one  whom  the  conveyance  Itself  renders  In- 
solvent, is  fraudulent  and  void  as  to  existing 
creditors.  Numerous  authorities  are  cited  in 
support  of  that  proposition.  As  an  abstract 
legal  proposition  we  suppose  no  one  will 
question  its  soundness,  but  In  its  application 
to  the  case  at  bar  counsel  for  appellant  has 
totally  Ignored  all  the  evidence  Introduced 
by  the  respondent  tending  to  show  that  he 
purchased  the  land  In  controversy  in  good 
faith,  and  paid  therefor  an  adequate  consid- 
eration. That  evidence  tended  to  show  the 
land  was  not  worth  over  $4,000,  that  it  was 
conveyed  to  respondent  subject  to  a  $2,500 
deed  of  trust.  That  left  the  equity  in  the 
land  worth  only  $1,500.  In  consideration  of 
that  equity,  the  respondent,  the  evidence 
tended  to  show,  assumed  the  payment  of 
three  promissory  notes  which  were  owing  by 
the  grantor,  amounting  to  $350,  and  agreed 
to  support  him  the  remainder  of  bis  life, 
which  was  reasonably  worth  $300  a  year,  and 
that  he  lived  something  over  four  years  after 
executing  the  conveyance  to  respondent 
which  at  $300  a  year  amounted  to  $1,200; 
and.  If  we  add  to  that  the  debts  assumed 
by  the  respondent,  it  shows  that  the  equity 
in  the  land  above  mentioned  actually  cost  re- 
spondent $1,550,  or  $50  more  than  It  was  ac- 
tually worth.  In  addition  to  that,  the  gran- 
tor might  have  lived  much  longer,  which 
chance  respondent  assumed  when  he  accept- 
ed the  conveyance  under  the  agreement ;  and, 
had  be  done  so,  it  would  have  cost  him  more. 
According  to  appellant's  own  evidence,  there 
can  be  no  serious  doubt  but  what  respondent 
supported  the  grantor  from  the  date  of  the 
deed  to  the  date  of  his  death,  four  years. 
We  say  this,  for  the  reason  that  his  evidence 
shows  that  the  grantor  had  no  other  property 
at  the  time  of  the  conveyance,  and  the  rec- 
ord is  totally  barren  of  any  evidence  tending 
to  show  that  he  was  supported  by  any  one 
else,  except  the  respondent. 

"The  case  of  Jones  v.  Qeery,  153  Mo.  476, 
55  8.  W.  73,  is  more  like  this  case  in  both 
law  and  fact  than  any  two  cases  my  atten- 
tion has  been  called  to  during  my  35  years' 
experience  at  the  bench  and  bar.  In  the  case 
Gantt,  P.  J.,  in  speaking  for  the  court,  on 
page  477  of  153  Mo.,  on  page  73  of  55  S.  W., 
said:    "The  farm  involved  Is  variously  esti- 
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mated  to  be  worth  from  $3,000  to  $4,000. 
Uol;ert  Geery,  the  grantor,  was  an  old  man 
in  his  elghty-flfth  year.  When  an  old  man 
and  a  widower,  he  married  a  Becond  time, 
and  conveyed  his  farm  to  his  second  wife 
and  her  children.  They  afterwards  separat- 
ed, and  he  brought  suit  to  set  aside  his  deed, 
and  that  action  resulted  In  setting  aside  the 
deed,  but  giving  the  wife  Judgment  for  $1,300. 
Attorney's  fees  and  other  charges  swelled  the 
total  of  the  old  gentleman's  indebtedness  to 
about  $2,300.  At  the  solicitation  of  the  old 
man's  counsel,  his  two  sons,  Andrew  and 
Robert,  Jr.,  were  Induced  to  assume  his  in- 
debtedness and  undertake  to  provide  for  his 
support  the  remainder  of  his  life,  and  upon 
these  terms  he  conveyed  the  land  to  them. 
They  borrowed  enough  on  the  land  to  liqui- 
date his  debts  above  mentioned  and  paid 
them.  Thereafter  the  plaintiff,  who  is  a  son- 
in-law,  brought  suit  against  the  old  man 
and  recovered  judgment  for  $250  for  board 
alleged  to  have  been  furnished  the  old  man, 
and  now  seeks  to  have  the  deed  set  aside  as 
voluntary,  and  the  farm  subjected  to  the 
payment  of  said  judgment  for  board.  The 
circuit  court  found  for  defendant,  and  plain- 
tiff appeals.  There  is  no  pretense  whatever 
that  the  conveyance  was  the  result  of  any 
actual  fraud.  Indeed,  It  appears  that  it  was 
executed  with  the  knowledge  of  plaintiff, 
and,  if  not  with  his  full  consent,  certainly 
without  any  objection  at  the  time.  Nor  is 
the  claim  made  that  it  was  a  voluntary  con- 
veyance, but  only  that  it  was  partially  so. 
The  proposition  is  that,  as  the  proof  shows 
the  farm  to  be  worth  $3,000,  there  was  a  gift 
of  $700  by  Robert  Geery,  Sr.,  to  his  sons  An- 
drew and  Robert,  that  being  the  difference 
between  the  $2,300  of  debts  they  assumed 
and  paid  and  the  value  of  the  farm.  These 
figures,  however,  ignore  the  further  undertak- 
ing of  the  sons  to  support  and  care  for  their 
father  the  remainder  of  his  life.  The  value 
of  such  services  plaintiff  has  fixed  at  $250  a 
year.  At  that  rate,  it  will  not  take  many 
years  to  absorb  the  supposed  difference.  As 
a  matter  of  fact,  however,  there  is  no  evi- 
dence of  a  gift.  Robert  Geery,  Sr.,  in  the 
absence  of  fraud,  had  a  right  to  sell  his  farm 
to  his  sons  in  order  to  pay  his  debts,  and,  if 
the  price  agreed  upon  was  not  grossly  inade- 
quate, the  good  faith  of  the  transaction  is 
not  open  to  an  attack  like  this.  It  appears 
that  plaintiff  was  not  able  to  buy  the  farm, 
but  is  not  satisfied  with  the  trade  the  old 
gentleman  made  for  himself.  Plaintiff  tes- 
tifies that  he  voluntarily  paid  over  to  the 
old  man  $285  which  he  had  been  keeping  for 
him,  after  the  deed  was  made  to  the  sons. 
Plaintiff's  effort  to  set  aside  this  deed  under 
all  the  evidence  smacks  strongly  of  an  after- 
thought, and  does  not  commend  itself  to  the 
conscience  of  a  court  of  equity.  We  see  no 
reason  for  interfering  with  the  conclusion  of 
the  circuit  court,  and  its  judgment  is  af- 
firmed.' 
"In  the  case  at  bar,  Independent  of  the 


agreement  to  support  the  grantor  for  life,  the 
trial  court  was  warranted  in  finding  that  the 
conveyance  was  based  upon  a  sufflclent  con- 
sideration, especially  in  view  of  the  bill 
which  charges  that  the  deed  as  executed 
was  voluntary  and  wholly  without  consider- 
ation and  in  fraud  of  creditors.  There  is 
absolutely  no  evidence  whatever  contained 
in  this  record  which  tends  remotely  to  show 
that  there  was  any  actual  or  Intentional 
fraud  perpetrated  upon  any  one  by  the  gran- 
tor or  grantee  in  this  transaction.  Both  of 
them  believed  the  note  probated  had  been 
discharged  by  the  support  the  grantor  had 
famished  to  the  wife  and  children  of  appel- 
lant; and,  In  order  to  pay  the  rest  of  his 
debts,  the  grantor  borrowed  an  additional 
$2,500  from  the  appellant's  brother  Theodore 
Waltber,  which  was  used  Tor  that  purpose, 
bnt,  instead  of  paying  all  of  the  debts,  there 
was  left  unpaid  the  $200  due  Dr.  Null  and 
$90  due  Izella  Null,  his  son  and  nlec&  And 
In  order  to  pay  them,  and  to  provide  for  his 
support  and  care  In  old  age,  he  executed  the 
conveyance  in  question.  Instead  of  trying 
to  defraud  his  creditors,  the  evidence  shows 
he  was  at  all  times  doing  all  in  his  power  to 
pay  all  of  them  in  full;  and  doubtless  to  his 
dying  day  he  thought  he  had  done  so.  The 
chancellor  found  there  was  no  fraud,  and  dis- 
missed the  bill  for  want  of  equity.  In  our 
opinion  that  finding  was  well  supported  by 
the  evidence;  and,  under  the  pleadings  and 
evidence,  we  are  tmable  to  see  how  be  could 
have  done  otherwise.  This  court  in  such 
cases  will  defer  largely  to  the  findings  of 
the  trial  court.  Huffman  v.  Huffman,  217 
Mo.  182,  117  S.  W.  1 ;  MUler  v.  McCaleb,  208 
Mo.,  loc.  clt  573,  106  S.  W.  655. 

"3.  It  is  finally  Insisted  by  counsel  for  ap- 
pellant that  the  chancellor  erred  in  refusing 
to  make  special  findings  of  fact  and  giving 
separate  conclusions  of  law,  although  re- 
quested to  do  so.  This  question  was  express- 
ly passed  upon  by  this  court  in  the  case  of 
Blount  V.  Spratt,  113  Mo.,  loc.  cit.  53.  20  S. 
W.  967,  and  afilrmed  In  Miller  v.  McCaleb,  208 
Mo.,  loc.  cit.  573,  106  S.  W.  655.  It  was 
there  held  that'  such  refusal  was  not  reversi- 
ble error. 

"Finding  no  error  in  the  record,  the  Judg- 
ment should  be  afilrmed;  and  It  is  so  or- 
dered." 

On  Motion  to  Modify  Judgm^it. 

PER  CURIAM.  Respondent  files  a  motion 
to  modify  the  directions  given  the  lower 
court,  ft  is  sustained  in  part  The  last 
paragraph  of  the  opinion  is  stricken  out,  and 
the  following  is  made  the  concluding  para- 
graph in  lieu  thereof,  viz.: 

The  premises  considered,  the  JudgmMit  was 
for  the  wrong  party.  Accordingly,  it  is  re- 
versed and  the  cause  is  remanded  with  the 
following  directions:  The  circuit  court  shall 
enter  a  decree  finding  the  ls8u<>8  for  plain- 
tiff and  annulling  the  deed  (describing  it) 
from  John  W.  Null  to  defendant  as  to  th« 
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claim  of  tbla  plaintiff,  Including  interest 
thereon,  and  as  to  the  costs  of  this  proceed- 
ing and  that  of  administration  in  the  pro- 
bate conrt.  The  court  Is  further  directed  to 
take  an  accounting  of  the  amount  of  the  al- 
lowance in  the  probate  court  in  favor  of 
plaintiff,  principle  and  interest,  and  decree  a 
lien  therefor  in  favor  of  plaintiff  against  the. 
land  (describing  It)  conveyed  by  the  deed  of 
said  Null  to  defendant,  and  for  all  costs  in 
this  proceeding,  the  cost  of  administration  to 
date  to  be  ascertained  and  also  made  a  lien. 
The  court  also  shall  decree  the  foreclosure 
and  enforcement  of  said  lien,  and  the  land 
must  be  ordered  sold  to  satisfy  the  same, 
defendant  to  hare  a  reasonable  time  to  pay 
off  and  satisfy  the  lien,  not  to  exceed  four 
months,  with  stay  of  execution  to  the  date 
j^ven  for  payment.  If  the  amount  of  said 
lien  be  paid  to  the  clerk  of  the  circuit  conrt 
on  or  before  said  date,  then  the  Judgment 
shall  be  satisfied.  If  not  so  satisfied,  special 
execution  shall  issue  and  the  land  be  sold 
as  in  due  statutory  course  of  sberUTs  sales  of 
real  estate. 


MILLER  et  al.  v.  CONTINENTAL  ASSUR. 

CO.  OF  AMBUICA  et  al. 
(Supreme   Court   of  Missouri.     Dec.   17,  1910. 
Rehearing  Denied  March  2,  1911.) 

1.  Attobney  and  Client  ($  70*)— Authoritt 
OF  Attorney— Phesumption. 

Where  a  duly  licensed  and  practicing  at- 
torney appears  In  a  court  of  record  as  the  rep- 
resentative of  a  party,  there  is  a  strong  pre- 
Kuinption  that  be  is  authorized  so  to  appear, 
nnd  he  may  not  in  general  be  required  to  estab- 
lish his  authority  to  do  so,  except  at  the  in- 
stance of  the  court  or  his  client. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  f  95;    Dec.  Dig.  |  70.*] 

2.  Attornbt  and  Client  (f  71*)— Authority 
OF  Attorney— Right  to  Contest. 

Where  no  judgment  was  rendered  against 
certain  personal  dnendants  in  proceedings  for 
the  appointment  of  a  receiver  for  a  corporation 
from  which  an  appeal  would  lie.  they  had  no 

Sersonal  interest  in  an  appeal  from  an  order 
enying  a  motion  to  discharge  the  receiver 
which  would  authorize  them  to  contest  the  au- 
thority of  the  attorneys  for  the  corporation  to 
present  a  motion  to  dismiss  the  appeaL 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  §§  97-101;   Dec.  Dig.  i  71.*] 

3.  Attorney  and   Client   (J   72*)— Supreme 
Court— Authobity—I'boof-Hecord. 

Where  attorneys  claiming  to  represent  a 
corporation  moved  to  dismiss  an  appeal  from 
an  order  denying  a  motion  to  discharge  a  re- 
ceiver appointed  for  the  corporation,  and  their 
authority   to  represent   the  corporation  for  the 

fiun>ose8  of  such  motion  was  denied  by  certain 
ndividnal  defendants,  the  Supreme  Court  was 
authorized  to  receive  proof  of  the  appointment 
of  such  attorneys,  and  of  their  authority  to 
appear  for  the  corporation,  consisting  of  certi- 
fied copies  of  proceedings  of  the  corporation's 
directors,  though  such  proof  was  not  preserved 
in  the  record  sent  up  from  the  circuit  court. 

[Ed.    Note.— For    other    cases,    see    Attorney 
and  Client,  Dec.  Dig.  §  72.*] 

Lamm  and  Graves,  JJ.,  dissenting. 


In  Banc.  Appeal  from  St.  Louis  Circuit 
Court 

Suit  by  Walter  J.  Miller  and  others  against 
the  Continental  Assurance  Company  of  Amer- 
ica and  others.  From  an  order  denying  a 
motion  to  set  aside  an  order  appointing  a 
receiver  for  defendant  corporation,  certain 
individuals,  claiming  to  be  officers  of  the  cor- 
poration, appeal.  On  motion  to  dismiss. 
Granted. 

This  suit  was  instituted  In  the  circuit 
court  of  the  city  of  St  Louis  by  the  plaintiffs 
and  against  the  defendants.  The  defendant 
company  was  duly  organized  and  incorporat- 
ed under  tbe  laws  of  this  state  for  the  pur- 
pose of  engaging  in  the  business  of  life  in- 
surance. Three  of  the  plaintiffs  were  stock- 
holders in  said  defendant  company,  and  tbe 
remaining  three  were  directors  and  stock- 
holders therein.  The  defendant  Gardner  was 
secretary  of  the  company,  but  not  a  stock- 
holder. Thompson  was  a  stockholder  and 
treasurer  thereof,  but  had  been  removed  as 
treasurer  shortly  before  this  suit  was 
brought;  and  Gillespie  was  selected  as  gen- 
eral counsel  of  the  company,  and  was  a  par- 
ty to  said  mismanagement,  hereinafter  men- 
tioned. The  capital  stock  of  tbe  company 
was  $600,000,  and  was  divided  into  50,000 
shares  of  the  par  value  of  $10  each.  Gard- 
ner was  also  employed  as  commissioner  to 
sell  tbe  stock  of  tbe  company,  and  most  of 
which  had  been  sold  and  was  In  tbe  bands 
of  Gardner,  and  not  in  the  coffers  of  the 
treasurer,  at  the  time  this  suit  was  begun. 
The  petition  charged  tbe  defendants  with 
mismanagement  and  misappropriation  of  the 
funds  of  tbe  company,  and  asked  that  they 
be  enjoined  from  further  abuse  of  power, 
and  that  a  temporary  receiver  be  appointed 
to  take  charge  of  and  bold  tbe  assets  of  tbe 
company  until  the  condition  of  the  company 
could  be  ascertained;  and,  if  found  to  be  in- 
solvent, then  it  prayed  that  the  affairs  of  the 
company  should  be  wound  up,  debts  paid, 
etc.  The  circuit  court  appointed  the  receiver 
as  prayed  for,  and  from  that  order  the  de- 
fendants appealed  to  this  court 

When  the  cause  reached  this  court,  Hen- 
derson, Marshall  &  Becker,  purporting  to  be 
attorneys  for  the  company,  filed  the  follow- 
ing motion  to  dismiss  tbe  appeal,  to  wit 
(formal  parts  omitted):  "Now  comes  tbe 
Continental  Assurance  Company  of  America, 
and  respectfully  moves  this  honorable  court 
to  dismiss  the  appeal  heretofore  taken  on 
July  25,  1910,  from  the  Interlocutory  order 
of  the  circuit  court  of  the  city  of  St  Louis, 
overruling  the  motion  to  revoke  the  order 
appointing  a  temporary  receiver  for  the  (3on- 
tinental  Assurance  Company  of  America,  and 
assigns  the  following  grounds  for  this  mo- 
tion, to  wit: 

"First  Because  said  appeal,  so  far  as  the 
Continental  Assurance  Company  of  America 
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is  concerned,  was  taken  without  the  knowl- 
edge, consent,  or  authority,  and  against  the 
wishes  of  saM  company  by  Harry  B.  Gard- 
ner, Grant  GUlesple,  and  W.  H.  Thompson, 
who  had  no  authority  from  said  company 
to  do  so. 

"Second.  Because  the  affidavit  for  the  ap- 
Qeal  Is  wholly  Insufficient  In  law,  in  this: 
That  It  recites  that  the  affidavit  for  an  ap- 
peal was  made  by  Harry  B.  Gardner,  Grant 
Gillespie,  and  W.  H.  Thompson,  'acting  on 
behalf  of  said  company,'  but  does  not  state 
that  the  affiants  are  the  agents  of  said  com- 
pany for  the  purpose  of  taking  such  appeal, 
nor  that  they  had  any  authority  from  the 
company  to  take  such  appeal. 

"Third.  Because  the  board  of  directors  of 
said  company  has  expressly  repudiated  the 
action  of  said  Harry  B.  Gardner,  Grant  Gil- 
lespie, and  W.  H.  Thompson  In  taking  said 
appeal,  and  has  directed  its  counsel,  Hender- 
son, Marshall  &  Becker,  to  dismiss  said  ap- 
peal. 

"Fourth.  Because  said  company  desires  the 
receivership  of  said  company  to  be  continued, 
and  the  appeal  herein  ties  the  hands  of  the 
circuit  court  pending  the  appeal,  under  the 
decision  of  this  court  In  the  case  of  State 
ex  tei.  V.  Gates,  143  Mo.  63  {44  S.  W.  739], 
and  embarrasses  the  receiver  and  the  com- 
pany in  the  preservation  and  collection  of 
the  assets  of  the  company,  and  seriously 
Jeopardizes  the  said  asseta 

"Fifth.  Because  the  appeal  so  far  as 
Harry  B.  Gardner,  Grant  Gillespie,  and  W. 
H.-  Thompson  individually  are  concerned  Is 
not  authorized  by  law,  for  the  reason  that 
no  receiver  was  appointed  for  them,  but  only 
as  to  the  company,  and  the  appeal  was  tak- 
en from  the  order  refusing  to  revoke  the  or- 
der appointing  a  temporary  receiver  for  the 
company,  and,  further,  because  no  Judgment 
has  been  entered  against  Gardner,  Gillespie, 
or  Thompson  from  which  they  could  appeal. 
Wherefore  this  company  asks  that  the  ap- 
peal herein  be  dismissed." 

Counsel  for  the  plalntUTs,  the  respondents 
here,  are  acting  in  conjunction  with  counsel 
for  the  company,  and  Insist  upon  the  dis- 
missal of  the  appeal.  Counsel  for  the  per- 
sonal appellants  strenuously  oppose  this  mo- 
tion, and  assign  many  reasons  therefor, 
among  others,  that  the  firm  of  Henderson, 
Marshall  &  Becker  have  no  legal  authority  to 
represent  the  appellant  company.  The  fore- 
going statement  briefly,  but  sufficiently,  out- 
lines the  facts  and  the  respective  contentions 
of  counsel  to  enable  us  to  apply  the  law  ap- 
plicable to  the  case. 

Selden  P.  Spencer,  Hough,  Hough  &  Walk- 
er, R.  H.  Stevens,  Grant  Gillespie,  and  Ar- 
thur N.  Sager,  for  appellants.  Henderson, 
Marshall  &  Becker,  for  other  appellants. 
John  S.  Leahy,  for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).    1.  It  is  contended  by  counsel  for  the 


personal  appellants  that  the  flrin  of  Hen- 
derson, Marshall  &  Becker  have  no  authority 
to  represent  the  appellant  company. 

There  are  several  valid  reasons  why  that 
contention  Is  unsound. 

First  Because  there  Is  a  strong  presump- 
tion that,  where  a  party  appears  In  a  court 
of  record  by  a  duly  licensed  and  practicing 
attorney,  the  attorney  was  duly  authorized  to 
appear  and  represent  such  party  in  said 
court  In  4  Cyc.  p.  928b,  the  following  rule 
governing  this  question  Is  stated,  as  follows: 
"Although  It  Is  necessary  that  an  attorney 
be  specially  authorized  to  act  for  a  dlent,  bis 
position  as  an  officer  of  the  court  makes  It 
unnecessary  for  him,  In  the  ordinary  case, 
to  show  this  authority  in  any  way,  there  be- 
ing a  firmly  established  presumption  In  favor 
of  an  attorney's  authority  to  act  for  any 
client  he  professes  to  represent  It  follows, 
therefore,  that  he  will  not  be  required  to 
show  his  authority  unless  It  is  properly  call- 
ed for."  In  support  of  this  rule  many  cases 
are  cited  by  the  author,  one  or  more  from  al- 
most every  state  In  the  Union.  The  same 
rule  has  been  announced  by  this  court  In  the 
following  cases:  Cochran  v.  Thomas,  131  Mo. 
258,  33  S.  W.  6 ;  Scott  v.  Royston,  223  Mo. 
568,  123  S.  W.  454.  The  record  contains  no 
evidence  which  tends  to  overthrow  that  pre- 
sumption ;  and  in  the  discussion  of  this  ques- 
tion this  court  in  the  case  of  State  ex  rel. 
V.  Crumb,  157  Mo.  645,  loc.  cit  557,  57  S.  W. 
1030,  1033,  said:  "Neither  was  It  necessary 
to  prove  his  (the  attorney  for  plaintiff)  em- 
ployment by  the  records  of  the  state  board  of 
education,  for  he  had  a  right  to  appear  In 
his  official  capacity  as  an  attorney  and  offi- 
cer of  the  court  in  all  cases  except  those  spe- 
cially provided  for  by  law.  Nor  was  he  ac- 
countable to  the  defendant  in  this  kind  of  a 
case  for  his  right  to  appear.  The  party  for 
whom  he  appeared  could  alone  question  his 
right  to  appear  In  this  and  ordinary  litiga- 
tion." It  Is  also  laid  down  in  4  Cya  p. 
931b,  that  even  in  those  cases  where  the  an- 
thorlty  of  an  attorney  may  be  properly  chal- 
lenged, "the  burden  of  proof  is  on  the  side 
denying  the  attorney's  authority,  but  after 
the  party  the  attorney  professes  to  represent 
has  denied  his  authority,  the  burden  of  show- 
ing authority  Is  on  the  attorney." 

Second.  Because  it  Is  wholly  Immaterial 
to  the  personal  appellants  whether  the  firm 
of  Henderson,  Marshall  &  Becker  have  au- 
thority to  represent  the  appellant  company 
or  not.  They  have  no  personal  Interest  in 
the  appeal,  as  no  Judgment  was  rendered 
against  any  of  them,  from  whi(A  an  appeal 
would  lie. 

Third.  Because  certified  copies  of  the  pro- 
ceedings of  the  board  of  directors  of  the  ap- 
pellant company,  duly  adopted,  have  been  8le<I 
In  this  court  showing  that  said  attorneys  are 
duly  authorized  to  represent  It  in  this  court 
and  repudiating  the  authority  of  all  others 
to  so  act  for  it  Counsel  for  the  personal 
appellants  Insist  that  this  court  has  no  au- 
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thorlty  to  consider  said  copies  of  the  pro- 
ceedings of  the  board  of  directors,  for  the 
reason  that  they  are  not  preserved  In  the 
record.  It  Is  not  only  true  that  said,  copies 
of  said  proceedings  are  not  preserved  in  the 
record  sent  up  from  the  circuit  court,  but  it 
Is  also  true  that  said  proceedings  had  not 
taken  place  at  that  time,  nor  until  some 
time  subsequent  to  the  date  when  the  appeal 
in  this  case  was  taken ;  consequently  it  was 
a  physical  Impossibility  for  said  copies  to 
have  been  preserved  in  the  record.  But,  not- 
withstanding that  fact,  that  is  no  reason 
why  this  court  should  not  consider  said 
copies  of  said  proceedings  of  the  board.  Un- 
questionably the  corporation  has  the  legal 
right  to  speak  through  its  record  regarding 
Its  business  transactions,  Including  the  em- 
ployment and  discharge  of  legal  counsel. 
This  is  academic,  and  is  not  questioned  here. 
But  the  contention  here  Is  that  this  court 
has  no  authortiy  to  consider  such  records  if 
not  preserved  in  the  record  of  the  case.  Gen- 
erally speaking  that  is  true,  and  is  universal- 
ly true  as  regards  all  matters  which  consti- 
tute a  part  of  the  proceedings  in  the  trial 
court,  but  that  rule  does  not  apply  to  any 
matter  which  settles  or  disposes  of  the  case 
after  It  reaches  this  court. 

The  rulings  of  this  court  and  that  of  the 
Court  of  Appeals  are  uniform  upon  that  ques- 
tion. State  ex  rel.  v.  Philips,  07  Mo.  331, 
10  S.  W.  855,  3  L.  R.  A.  476 ;  State  ex  Inf. 
T.  Standard  Oil  Co.,  218  Mo.,  loc.  cit.  387- 
393,  116  S.  W.  902;  Railroad  v.  Bridge  Co., 
215  Mo.  287,  114  S.  W.  1084.  These  cases  in- 
volved the  settlement  of  the  causes  after 
they  reached  this  court.  We  have  also  held 
In  a  number  of  cases  that  where  an  appeal  Is 
taken  from  a  Judgment  of  the  circuit  court 
to  this  court,  and  thereafter  the  appellant 
has  been  adjudged  a  bankrupt,  this  court 
-will  order  his  discharge  and  the  appeal  dis- 
missed upon  a  plea  to  that  effect  filed  In  this 
court,  accompanied  by  a  certificate  of  bank- 
ruptcy. Ilaggerty  v.  Morrison,  59  Mo.  324; 
Marx  V.  Hart,  166  Mo.,  loc.  cit.  517,  66  S.  W. 
260,  89  Am.  St.  Rep.  715;  Dulaney  v.  Buf- 
fum,  173  Mo.,  loc.  cit.  13,  73  S.  W.  125; 
Wait  V.  Railroad,  204  Mo.,  loc.  dt  506,  103 
S.  W.  60.  The  theory  upon  which  this  class 
of  cases  rests  Is  that,  where  a  cause  has  been 
settled  or  finally  disposed  of  after  an  appeal 
has  been  taken,  that  fact,  as  before  stated, 
cannot  appear  in  the  record ;  but,  in  the  ab- 
sence of  an  agreement  of  parties,  such  fact 
must  be  called  to  the  attention  of  this  court 
either  by  a  proper  plea  or  some  appropriate 
motion,  and  supported  by  competent  evidence. 
The  books  are  full  of  cases  holding  that  this 
practice  Is  proper  in  all  cases  where  matters 
}n  litigation  have  been  disposed  of  either  by 
the  parties  themselves  or  by  operation  of 
law,  but  not  admitted  in  this  court.  If  this 
court  may  properly  entertain  such  pleas  and 
motions  of  the  character  Just  mentioned, 
bear  evidence  In  support  of  and  in  contra- 
diction thereof,  and  decide  the  questions  so 


presented,  and  dismiss  the  appeal  or  writ  of 
error,  as  the  case  may  be,  then  how  much 
stronger  should  the  reason  be  for  holding 
that  this  court  has  the  power  to  hear  evi- 
dence and  decide  the  question  by  what  au- 
thority 'an  attorney  of  this  court  acts  for 
the  clients  he  professes  to  represent.  In  4 
Cyc.  p.  930,  4,  the  general  mle  is  stated  that 
the  court  In  which  the  case  Is  brought  or 
pending,  and  In  which  the  attorney  appears, 
"is  the  proper  tribunal  to  pass  upon  the  ques- 
tion of  authority"  of  the  attorney  professing 
to  represent  a  party  to  said  suit  In  discus- 
sing that  question,  this  court  in  the  case  of 
Clark  V.  HoUiday,  9  Mo.,  loc.  cit.  714,  said: 
"There  was  another  point  raised  concerning 
the  authority  of  the  agent  to  appear,  and 
file  a  motion  to  quash  the  execution;  and 
authorities  have  been  cited  to  show  that  aft- 
er a  party  has  been  absent  from  the  state 
for  a  great  number  of  years,  and.  without 
having  been  heard  from,  the  court  may  re- 
quire the  agent  or  attorney  to  produce  some 
evidence  of  his  authority  to  act  In  the  case. 
This  case  bears  no  analogy  to  those,  and  if 
the  circuit  court  was  satisfied  with  the  evi- 
dence produced,  as  the  appearance  was  in 
his  own  court,  we  see  no  reason  upon  which 
an  objection  could  be  made  here."  The  same 
rule  is  announced  by  the  Supreme  Court  of 
Iowa  in  the  case  of  Krause  v.  Hampton,  11 
Iowa,  457.  In  spite  of  the  strong  presump- 
tion that  an  attorney  is  duly  authorized  to 
act  for  the  party  for  whom  he  professes  to 
represent,  there  Is  a  well-recognized  discre- 
tion resting  in  the  court  In  which  a  cause  Is 
pending  to  call  for  proof  of  an  attorney's 
authority  when  it  sees  fit  to  do  so.  4  Cyc. 
p.  929.  In  support  of  that  rule,  cases  are 
cited  from  the  Supreme  Courts  of  Arkansas, 
California,  Colorado,  Delaware,  Kentucky, 
Louisiana,  Maine,  Mississippi,  New  York, 
South  Carolina,  Tennessee,  and  Ohio;  also 
the  following  cases  from  the  federal  courts: 
King  of  Spain  v.  Oliver,  2  Wash.  C.  C.  429, 
Fed.  Cas.  No.  7,814;  Standefer  v.  Dowlln, 
Hemp.  209,  Fed.  Cas.  No.  13,284a.  We  are 
clearly  of  the  opinion,  based  upon  reason  and 
authority,  that  this  court  has  the  power  to 
investigate  and  determine  by  what  author- 
ity an  attorney  acts  for  a  client  in  this 
court  whom  he  professes  to  represent,  when- 
ever that  question  is  properly  raised,  or  by 
the  court  of  its  own  motion  whenever  it  has 
reasonable  grounds  to  apprehend  that  such 
authority  does  not  exist.  To  hold  otherwise 
would  be  to  establish  a  precedent  which  would 
be  fraught  with  dire  results  in  many  cases. 
In  the  case  at  bar  we  have  carefully  exam- 
ined the  record,  and  find  that  the  firm  of 
Henderson,  Marshall  &  Becker  are  duly  au- 
thorized by  the  appellant  company  to  repre- 
sent it  in  this  court,  and  that  it  has  revoked 
the  authority  of  all  other  attorneys  to  rep- 
resent it  in  this  cause  in  this  court  We  are, 
therefore,  of  the  opinion  that  the  motion  to 
dismiss  the  appeal  should  be  sustained.  It 
is  so  ordered.    All  concur,  except  BURGESS. 
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C.  J.,  absent,  and  LAMM,  and  GRAVES,  JJ., 
who  dissent  in  separate  opinion  by 
GRAVES.  J. 

GRAVES,  J.  I  cannot  concur  with  my 
learne<l  Brother  WOODSON  In  the  uriews  he 
has  taken  on  the  motion  to  dismiss  the  ap- 
peal in  this  case.  This  motion  was  filed  in 
this  court  by  the  firm  of  Henderson,  Mar- 
shall &  Becker,  attorneys,  on  August  15, 
1910.  With  it  are  filed  two  exhibits.  The 
first  is  claimed  to  be  a  copy  of  a  resolution 
adopted  by  the  board  of  directors  of  the  Con- 
tinental Assurance  Company  on  August  10, 
1910,  and  is  certified  to  by  C.  J.  Lang,  who 
signs  himself  as  secretary  of  the  corpora- 
tion. The  other  la  a  conglomeration  of  res- 
olutions, elections,  and  conversatious,  signed 
and  certified  to  by  nobody.  However,  there 
is  a  form  of  an  afiidavit  thereto  signed  by 
one  William  H.  Corcoran,  but  no  oath  was 
ever  taken  by  Mr.  Corcoran  and  no  official 
name  or  Jurat  follows  his  signature.  Mr. 
Corcoran  does  not  purport  to  be  an  officer 
of  the  company  in  charge  of  the  records 
thereof,  nor  an  officer  at  all.  By  reading  this 
conglomerated  mass,  one  would  get  the  idea 
that  he  was  a  stenographer  who  took  down 
all  that  was  done  and  said  whilst  some  of  the 
directors  of  the  company  were  together  on 
the  29th  day  of  August,  1910.  The  purport- 
ed resolution  first  mentioned  says  that  the 
firm  of  Henderson,  Marshall  &  Becker  are 
authorized  to  dismiss  the  appeal  in  this  Case. 
This  is  all  that  appears  on  file  on  the  part  of 
the  movants  to  sustain  the  right  of  these  at- 
torneys to  represent  the  company.  On  the 
same  day  there-  were  filed  objections  in  op- 
position to  this  motion.  These  suggestions 
cover  some  10  typewritten  pages,  and  are 
signed  by  Selden  P.  Spencer,  as  attorney 
for  the  Continental  Assurance  Company  and 
by  Grant  Gillespie  as  "General  Counsel  of 
Continental  Assurance  Company,"  together 
with  counsel  for  the  individuals.  These  sug- 
gestions and  the  facts  therein  contained  are 
sworn  to  by  three  persons;  1.  e.,  H.  B.  Gard- 
ner, W.  B.  Thompson,  and  Grant  Gillespie. 
These  suggestions  protest  against  the  right 
of  Henderson,  Marshall  &  Becker  to  repre- 
sent the  Continental  Assurance  Company. 
These  sworn  suggestions  challenge  the  sev- 
eral meetings  of  the  directors,"  and  the 
things  done  thereat,  including  the  authority 
claimed  to  have  been  given  Henderson,  Mar- 
shall &  Becker,  on  the  ground,  among  others, 
that  there  was  no  legal  quorum  at  such  meet- 
ings, and  as  to  one  of  the  meetings  on  the 
further  ground  that  it  was  a  called  or  spe- 
cial meeting,  and  only  a  part  of  the  direc- 
tors were  notified  of  the  meeting.  Thus 
stands  the  record  on  this  motion.  The  mo- 
tion itself  is  set  out  in  Judge  WOODSON'S 
opinion. 

1.  Both  Selden  P.  Spencer  and  Henderson, 
Marshall  &  Becker  appeared  in  this  court 
Each  claimed  to  represent  the  company. 
Each  challenged  the  authority  of  the  other. 


As  to  the  presumption  which  accompanies 
the  appearance  of  a  regular  licensed  attor- 
ney in  this  court  as  representing  a  dlent,  the 
presumptions  are  equal  in  this  case.    Messrs. 
Henderson,  Marshall  &  Becker  so  recognized 
the  law,  and,  to  turn  the  scales  to  their  side, 
filed   the   two   instruments   above   described 
in  our  short  statement  of  facts.    Mr.  Spencer 
retorts  with   the  affidavit  of  three  persons 
to  the  effect  that  there  was  no  quorum  at 
the  meetings  at  which  tliis  authority  was 
given  fo  Henderson,  Marshall  &  Becker  and 
at  which  Mr.  Spencer  was  claimed  to  have 
been  discharged.     Under  this  state  of  the 
record,  it  is  unfair  to  counsel  for  this  court 
to  say  that  one  has  the  authority  and  the 
!  other  has  not,  without  the  taking  of  testl- 
:  moay  upon  the  disputed  fact.     In  oral  ar- 
'  gument  It  was  so  contended  by  Judge  Spen- 
I  cer.    The  purported  transcript  of  the  alleged 
meeting  of  July  29th,  at  which  time  Judge 
I  Spencer  is  said  to  have  been  discharged,  and 
i  Grant  Gillespie  as  general  counsel,   is  said 
to  have  been  discharged,  cannot  be  consider- 
I  ed  at  all,  because  it  is  neither  certified  nor 
verified.     So  that  upon  this  ground  the  mo- 
tion should  not  be  sustained  without  fur- 
ther proof  of  the  facts.     This  is  the  third 
ground  of  the  motion  as  set  out  in  Judge 
WOODSON'S  opinion. 

2.  The  only  other  ground  of  serious  mo- 
ment is  the  second  ground  wherein  the  Buf- 
fldeucy  of  the  affidavit  is  questioned.  In 
this  connection  we  only  desire  to  submit  the 
affidavit,  because  it  speaks  for  Itself.  The 
affidavit  reads:  "State  of  Missouri,  City  of 
St.  Louis — ss.:  Harry  B.  Gardner,  fiscal 
agent  and  secretary  of  the  Contln^ital  Assur- 
ance Company  of  America,  acting  on  behalf 
of  said  company,  W.  H.  Thompson,  treas- 
urer of  said  Continental  Assurance  Com- 
pany of  America,  acting  on  behalf  of  said 
company,  Harry  B.  Gardner,  W.  H.  Thomp- 
son and  Grant  Gillespie,  each  being  duly 
sworn,  makes  oath  and  says,  that  the  appeal 
prayed  for  in  the  above-entitled  cause  from 
the  order  refusing  to  revoke  the  interlocu- 
tory order  appointing  a  receiver  is  not  made 
for  vexation  or  delay,  but  because  the  affi- 
ants believe  that  the  appellants  are  aggriev- 
ed by  the  said  action.  Judgment  and  decision 
of  said  court.  Harry  B.  Gardner,  Secretary 
and  Fiscal  Agent  Continental  Assurance 
Company  of  America.  H.B.Gardner.  Grant 
Gillespie.  W.  II.  Thompson,  Treasurer  of 
Continental  Assurance  Company  of  America. 
W.  H.  Thompson.  Subscribed  and  sworn  to 
before  me,  this  20th  day  of  July,  1910.  My 
term  expires  December  20th,  1912.  Shepard 
R.  Evans,  Notary  Public  within  and  for  the 
City  of  St  rx)uis.  Mo."  The  point  made  is 
that  the  affidavit  does  not  aver  that  the 
affiants  are  the  agents  of  the  company.  A 
reading  of  the  foregoing  shows  that  the  con- 
tention is  not  well  founded.  It  shows  that 
both  the  secretary  and  treasurer  of  the  com- 
pany made  the  affidavit  for  the  company. 
Not  only  so,  it  shows  that  the  fiscal  agent 
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made  the  affidavit  for  the  company.  As  to 
this  ground  the  motion  should  be  overruled. 

3.  As  to  the  first  and  fourth  grounds  of 
the  motion,  they  are  dependent  solely  upon 
proof,  and  sufficient  proof  is  not  here  In  sup- 
IK>rt  thereof.  These  two  points  under  pres- 
ent conditions  should  be  orerriiled.  Going 
to  the  fifth  ground,  It  Is  sufficient  to  say 
that  it  does  not  attack  the  appeal  of  the 
company,  and  we  will  not  at  this  time  dls- 
russ  the  rights  of  the  individual  defendants. 

Being  satisfied  that  my  Brother  WOOD- 
SON is  in  error  in  his  opinion,  I  respect- 
fully dissent  therefrom  for  the  reasons  afore- 
said. 

LAMM,  J.,  concurs  in  these  views. 


MILLKR  et  al.  t.  INTBRXATIONAL  FIKE 
.    ASSUR.  CO.  OF  AMERICA  et  al. 

(Supreme   Court  of  Missouri.     Dec.  17,  1910. 
Rehearing  Denied  March  2,  1911.) 

In  Banc.  Suit  by  Walter  J.  Miller  and  oth- 
ers against  the  International  Fire  Assurance 
Company  of  America  and  otbeTs.  From  an 
order  denying  a  motion  to  Bet  aside  an  order 
appointing  a  receiver  for  defendant  corpora- 
tion, certain  individuals  claiming  to  be  officers 
of  the  corporation  appeal.  On  motion  to  dis- 
miss.    Granted. 

Seiden  P.  Spencer,  Hough,  Hough  Sc  Walker, 
R.  H.  Stephens.  Grant  Gillespie,  and  Arthur 
N.  Sager,  for  appellants.  Henderson,  Marshall 
ft  Becker,  for  other  appellants.  John  S.  Leahy, 
for  respondents. 

WOODSON,  J.  This  case  is  substantially 
the  same  as  that  of  Walter  J.  Miller  et  al.  v. 
Continental  Assurance  Company  of  America  et 
nl.  (.the  opinion  in  which  has  just  been  handed 
down)  134  S.  W.  1003.  While  tried  separately, 
and  separate  appeals  were  taken  therein,  how- 
ever, counsel  for  all  parties  have  treated  them 
as  one  case,  and  have  briefed  and  argued  them 
as  such.  It  will  therefore  be  unnecessary  to 
write  a  separate  opinion  in  this  case.  What 
has  l>een  said  and  ruled  in  that  case  is  control- 
ling here. 

The  motion  to  dismiss  the  appeal  is  therefore 
sustained.  All  concur,  except  BURGESS,  C. 
.1..  absent,  and  LAMM  and  GRAVES,  JJ.,  who 
dissent 


STATE  ex  inf.  MAJOR,  Atty.  Gen.,  r. 
KANSAS  CITY. 

(Supreme   Court  of   Missouri.     Feb.   9,   1911. 
Rehearing  Denied  March  2,  1911.) 

1.   CONBTITUTIONAI.    IaW    ({    32*)— SBXF-EXE- 

curmo  Provisions. 

Const,  art.  9,  §  16,  providing  that  city 
charters  may  be  amended  by  adoption  of  the 
proposed  amendment  by  three-fifths  of  the  quali- 
fied voters  of  the  city  votine  at  the  election  at 
which  it  is  submitted,  is  self-executing,  prohibi- 
tive, and  not  subject  to  change  either  by  char- 
ter amendment  by  the  city  or  by  act  of  the 
General  Assembly. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  f  33;  Dec.  Dig.  {  32.*] 


2.  MumciPAi.  CoBPOBATioNs  (S  46*)— Powers 
— consi'itution— constrdctiow  —  charter 
Amenduertb. 

Const  art.  9,  {  16,  providing  that  a  city 
charter  may  be  amended  by  proposal  duly  ac- 
cepted "by  three-fifths  of  the  tiualified  voters  of 
such  city  voting  at  a  general  or  special  elec- 
tion, and  not  otherwise,  limited  the  power  of 
the  city,  so  far  as  the  requisite  number  of  votes 
to  adopt  a  charter  amendment  was  concerned, 
to  three-fifths  of  the  qualified  voters  voting  at 
the  election  at  which  the  amendment  was  sub- 
mitted, and  the  provision  of  Kansas  City  Char- 
ter, art.  1,  i  7.  requiring  a  vote  of  three-fifths 
of  the  voters  of  the  city  was  invalid. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  123-125;  Dec.  Dig. 
§  46.*] 

?.  Municipal  Corporations  (|  4C*)— Char- 
ter Amendment — Partial  Invaliditt. 
Const,  art.  9,  {  16,  provides  that  a  city 
charter  may  be  amended,  i^  after  publication  of 
a  proposed  amendment  for  30  days,  it  shall  have 
been  accepted  by  three-fifths  of  the  qualified 
voters  of  the  city  voting  at  a  general  or  special  • 
election.  Kansas  City  CHiarter,  art.  1,  §  7, 
provided  for  the  submission  of  amendmrnts, 
requiring  that  they  be  accepted  by  three-fifths 
of  the  qualified  voters  of  the  city.  Held,  that 
the  fact  that  the  charter  provision,  so  far  as  it 
required  three-fifths  of  all  the  voters  In  the  city 
as  distinguished  from  three-fifths  of  the  voters 
voting  at  the  election,  was  invalid,  did  not  in- 
validate the  other  provisions  in  the  section. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  46.*] 

4.  Quo  Wabbanto  (I  57*)— Cities— Exten- 
sion OF  LiKiTS— Reasonableness  — Objec- 
tions—Waivee. 

An  objection  that  the  court  In  a  quo  war- 
ranto to  review  the  validity  of  the  extension  of 
the  limits  of  a  city  bad  no  power  to  determine 
whether  the  extension  was  reasonable  was  waiv- 
ed, where  not  raised  by  a  motion  to  strike  the 
information  by  answer  and  return,  or  by  excep- 
tion to  the  findings. 

[EM.  Note.— For  other  cases,  see  Quo  War- 
ranto, Dec.  Dig.  §  57.*] 

5.  Municipal  Cobpobationb  (g  29*)— Limits 
— Extension- Reasonableness. 

A  city  may  reasonably  extend  its  limits 
BO  as  to  take  in  contiguous  lands,  when  they 
are  platted  and  held  for  sale  as  town  lots ; 
whether  platted  or  not  If  they  are  held  to  be 
sold  as  town  property  when  they  reach  a  value 
corresponding  with  the  views  of  the  owner; 
when  they  furnish  an  abode  for  a  densely  set- 
tled community,  or  represent  the  actual  growth 
of  the  town ;  when  they  are  needed  for  any 
proper  town  purposes,  or  for  the  extension  of 
needed  police  regulations,  and  when  such  addi- 
tional territory  is  valuable  by  reason  of  adapta- 
bility for  prospective  town  uses;  but  the  limits 
may  not  be  extended  to  take  in  contiguous  lands 
when  they  are  used  only  for  agriculture,  or  are 
valuable  on  account  of  such  use,  or  when  they 
are  vacant  and  do  not  derive  special  value  by 
adaptability  for  city  uses. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  74,  75;  Dec.  Dig. 
§  26:*] 

6.  Quo  Warbanto  (g  57*)— Citt  LmiTS— Ex- 
tension—Pboceedinqs  BY  State. 

In  a  quo  warranto,  on  relation  of  the  At- 
torney General,  to  determine  the  validity  of  an 
extension  of  toe  limits  of  a  municipality,  the 
only  question  reviewable  Is  whether  the  city 
has  acted  within  the  law  In  accomplishing  such 
extension. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Dec.  Dig.  I  37.*] 
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7.  CoNSTiTUTiowAr,  Law  (5  278*)— Due  Peo- 
CES8  OF  Law— Deprivation  os  Propbbtt— 
Extension  oy  City  Limits. 

Imposition  of  higher  special  and  general 
taxes  on  property  within  the  limits  of  a  city 
does  not  constitute  a  valid  objection  to  proceed- 
ings to  extend  the  city  limits,  on  the  theory 
that  such  taxes  constituted  a  taking  of  the  own- 
er's property  without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  i  278.*] 

8.  Municipal  Corporations  (8  29*)— EiSTEN- 
sioN  OF  Limits— Reasonabusness. 

Facts  held  to  sustain  the  finding  of  a  com- 
missioner in  quo  warranto  proceedings  that 
an  ordinance  extending  the  limits  of  Kansas 
City  from  26.70  square  miles  to  57.75  si^^uare 
miles,  taking  in  surrounding  territoryj  deriving 
a  large  part  of  its  value  from  its  contiguous  lo- 
cation to  the  city,  was  reasonable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  74,  75;  Dec.  Dig.  S 
29.*] 

Graves  and  Woodson,  JJ.,  dissenting. 

In  Banc.  Information  in  the  nature  of  quo 
warranto  by  the  State  on  tbe  Information  of 
E.  W.  Major,  Attorney  General,  against  Kan- 
sas City,  Missouri.    Writ  of  ouster  denied. 

This  is  an  original  proceeding  in  this  court, 
instituted  by  the  Attorney  General,  as  rela- 
tor, on  the  5th  day  of  February,  1910,  by  the 
filing  of  an  Information  in  the  nature  of  quo 
warranto  against  the  respondent,  Kansas 
City. 

The  purpose  and  object  of  the  suit,  as 
shown  by  the  prayer  of  the  Information,  is 
that  this  court  may  adjudge  illegal  and  void 
an  alleged  amendment  to  tbe  charter  of  Kan- 
sas City  seeking  to  include  within  the  limits 
of  the  municipality  a  large  body  of  contigu- 
ous territory,  and  that  the  respondent  be 
ousted  of  all  power,  rights,  and  jurisdiction 
in  and  over  the  territory  attempted  to  be  an- 
nexed by  the  said  pretended  extension  of  its 
limits. 

The  facts  alleged  in  the  Information  as  en- 
titling the  relator  to  the  relief  prayed  for, 
brlelly  stated,  are:  That  Kansas  City  Is  a 
municipal  corporation,  organized  and  exist- 
ing under  sections  16  and  17  of  article  9  of 
the  Constitution  of  this  state.  The  territory 
over  which  it  Is  alleged  that  Kansas  City 
now  legally  exercises  municipal  power,  also 
the  territory  sought  to  be  Included  within  its 
limits,  as  claimed  under  the  pretended  ex- 
tension thereof,  are  particularly  described  by 
metes  and  bounds.  Facts  are  alleged  to  show 
that  at  a  special  election,  called  for  and  held 
on  the  6th  day  of  April,  1909,  for  the  pur- 
pose of  voting  upon  a  proposed  amendment 
to  the  city  charter  extending  the  limits  of 
said  city,  such  amendment  failed  to  receive 
the  majority  of  votes  necessary  for  its  adop- 
tion as  provided  by  section  7  of  article  1  of 
the  charter  of  said  city,  and  that  therefore 
the  proposed  amendment  was  not  legally 
adopted.  The  relator  then  sets  forth  at 
length  tbe  facts  showing  the  extent  of  the 
territory  over  which  Kansas  City  now  exer- 


cises Jurisdiction  as  a  municipal  corporation, 
and  the  extent  and  character  of  the  terri- 
tory attempted  to  be  included  by  the  exten- 
sion, and  alleges:  "That  a  great  deal  of  the 
land  thus  attempted  to  be  Included  within 
the  limits  of  the  city  contained  no  habita- 
tion, and  was  so  situated  that  it  could  not  by 
any  possibility  be  used  for  any  city  purposes, 
and  was  not  in  any  way  necessary  for  the 
conduct  and  administration  of  the  affairs, 
business,  control,  and  jurisdiction  of  said 
city."  Specific  tracts  of  land  within  the  ter- 
ritory included  by  the  proposed  extension  are 
described,  which.  It  is  alleged,  are  used  aa 
agricultural  lands,  and  are  not  suited  for 
ndr  adapted  to  city  uses.  Other  facts  are 
pleaded  to  show  the  alleged  unreasonable- 
ness, and  therefore  the  invalidity,  of  the  ac- 
tion of  the  respondent  in  seeltlng  to  extend 
its  limits,  as  attempted  by  the  said  proposed 
amendment  to  its  charter. 

The  grounds  upon  which  relator  assails  the 
alleged  amendment  are  set  forth  as  follows: 
"(1)  Because  the  said  proposal  of  the  law- 
making authorities  of  Kansas  City,  to  ex- 
tend the  limits  thereof,  was  not  accepted  by 
the  requisite  number  of  the  qualified  voters 
of  said  city,  as  fixed  by  the  charter  of  said 
city.  (2)  Because  of  the  condition  and  local- 
ity of  vast  portions  of  the  laud  sought  to 
be  included  within  the  limits,  said  lands  ite- 
ing  uusultable  for  city  purposes,  disconnect- 
ed with  said  city,  and  not  divided  into  lots 
and  blocks,  and  not  suitable  for  such  subdi- 
vision, the  attempted  Incorporation  of  the 
same  into  the  limits  of  the  city  was  beyond 
the  power  of  tbe  city,  and  was  unreasonable, 
illegal,  and  void.  (3)  Because  by  reason  of 
the  condition  and  locality  of  vast  portions  of 
land  sought  to  be  included  within  the  extend- 
ed limits,  said  lands  were  given  no  addition- 
al advantages  whatever  by  reason  of  said 
proposed  extension,  and  the  burden  of  licens- 
es, and  general  and  special  taxes,  which  the 
city  is  now  attempting  to  enforce,  would  be 
without  any  compensating  advantages  what- 
ever, and  would  be  depriving  the  owners  of 
said  property  of  their  property,  rights,  and 
privileges  without  Just  compensation."  The 
relator  further  challenges  the  alleged  amend- 
ment on  the  ground  that  It  la  in  contraren- 
tion  of  sections  21  and  30  of  article  2  of  the 
Constitution  of  this  state,  and  of  article  5 
of  the  amendments  to  the  Constitution  of  the 
United  State3. 

The  respondent  filed  its  answer  and  re- 
turn to  the  information,  in  which  it  Joined 
Issue  upon  all  of  the  facts  alleged  attack- 
ing the  validity  of  the  amendment  of  its 
charter.  The  respondent  further  pleads  af- 
firmatively the  facts,  showing,  as  alleged,  a 
compliance  with  all  of  the  legal  requirements 
necessary  to  be  taken  by  respondent  in  the 
proposal  of  the  amendment,  the  submission 
of  the  question  to  the  qualified  voters  of  the 
city  at  a  special  election  held  for  that  pur- 
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pose,  the  l%a1  adoption  of  the  amendment  by 
the  qualified  voters  of  the  city,  and  that  re- 
8iK)ndent  ever  since  said  election  has  exercis- 
ed and  is  now  exercising  municipal  power, 
authority,  and  control  over  the  territory  so 
Included  within  Its  limits.  Respondent  fur- 
ther alleges  facts  showing  the  adaptability 
and  necessity  of  the  territory  so  annexed 
for  city  purposes,  and  also  facts  showing 
generally  the  reasonableness  of  respondent's 
action  In  amending  Its  charter  so  as  to  bring 
within  the  municipality  the  territory  in  con- 
troversy. The  relator  denied  each  and  every 
allegation  of  the  answer  and  return. 

The  cause  being  thns  at  Issue  upon  the 
pleadings,  this  court  made  an  order-  nppolnt- 
lug  Klmbrougb  Stone.  Esq.,  of  Kansas  City, 
as  a  special  commissioner  to  take  the  testi- 
mony on  the  Issues  Joined,  and  to  report  the 
testimony,  with  his  findings  of  fact  there- 
on, together  with  bis  findings  as  to  the  law, 
and  to  state  his  conclusions  of  law  In  his 
final  report.  It  was  provided  in  the  order 
that  exceptions  to  the  findings  of  fact  and 
law  should  be  made  by  either  party  so  desir- 
ing within  10  days  after  the  filing  of  the 
commissioner's  report.  A  hearing  was  had 
before  the  commissioner,  and  many  witness- 
es testified  on  behalf  of  the  respective  parties 
upon  the  issues  presented  by  the  pleadings. 
In  due  time  the  commissioner  filed  his  re- 
port as  directed  by  the  order  of  this  court, 
finding  for  the  respondent  upon  the  issues  of 
the  case  and  recommending  that  Judgment  be 
entered  in  its  favor  and  against  the  relator. 
Relator  filed  exceptions  to  the  report  of  the 
commissioner,  and  the  case  is  now  before 
this  court  for  decision  upon  said  report  and 
relator's  exceptions  thereto. 

The  testimony,  as  reported  to  this  court  by 
the  commissioner,  is  largely  directed  to  the' 
issue  of  the  reasonableness  of  the  amend- 
ment of  the  charter  in  seeking  to  bring  into 
the  municipality  for  city  purposes  lands  of 
the  character  of  those  included  by  such 
amendment.  Aside  from  such  issue,  there  is 
little  conflict  In  the  testimony,  and  even  upon 
that  issue  many  facts  are  not  controverted. 
These  facts,  as  found  by  the  commissioner 
and  upon  which  there  is  substantial  agree- 
ment, may  be  summarized  as  follows:  Kan- 
sas City  was  Incorporated  and  now  exists  un- 
der a  special  charter,  framed  and  adopted  by 
authority  of  the  provisions  of  sections  IG  and 
17  of  article  9  of  the  Constitution  of  this 
state.  Upon  the  6th  day  of  April,  1909,  pur- 
suant to  a  proposal  made  by  the  lawmaking 
authorities  of  Kansas  City,  a  proposed  amend- 
ment to  the  charter,  extending  the  limits 
of  the  city  so  as  to  Include  a  large  body  of 
contiguous  territory,  was  submitted  to  a  vote 
of  the  qualified  voters  of  said  city,  at  a  spe- 
cial election  held  for  that  purpose.  At  this 
election  13,601  votes  were  cast,  of  which 
number  12,560  were  in  favor  of  the  amend- 
ment and  1,041  were  against  it  The  amend- 
ment was  declared  adopted,  the  limits  declar- 
ed extended  in  accordance  with  the  proposal 
'134  S.W.-fti 


submitted,  and  the  respondent  has  ever  since 
been  exercising  municipal  authority  in  all  of 
the  territory  thus  sought  to  be  annexed.  At 
the  date  of  the  special  election  there  were 
approximately  50,000  qualified  voters  in  Kan- 
sas City. 

The  territory  Included  within  the  limits  of 
Kansas  City  prior  to  the  alleged  amendment 
of  its  charter,  and  the  territory  Included  aft- 
er the  limits  were  so  extended,  are  described 
in  the  information  with  particularity  and  at 
considerable  length,  but,  for  the  purpose  of 
this  statement  of  facts,  the  more  concise  de- 
scription and  outline  of  the  commissioner  is 
deemed  suflldent  It  is  as  follows:  "The 
old  city  was  iMunded  on  the  west  by  the  Kan- 
sas state  line  and  on  the  north  partially  by 
the  Missouri  river  and  partially  by  lowlands 
extending  southward  from  the  river.  The 
most  easterly  line  included  some  two  miles 
of  the  valley  of  the  Blue  river,  extending 
south  from  a  point  a  short  distance  south 
and  west  of  where  the  Blue  river  enters  the 
Missouri.  The  remainder  of  the  eastern 
boundary  is  rather  a  southeastern  boundary, 
extending  irregularly  west  and  south  to  with- 
in two  miles  of  the  state  line,  from  which  a 
fairly  regular  southern  boundary  extends  to 
the  state  line.  The  new  limit  begins  at  the 
state  line  several  miles  south  of  the  old 
boundary,  runs,  with  one  single  Jog,  directly 
eastward  to  the  southeastern  corner  of  Swope 
Park,  and  thence  northward  In  an  Irregular 
line.  Including  that  park  and  the  Blue  valley, 
to  the  Missouri  river,  and  up  that  river  to 
the  old  northern  boundary.  The  old  limits 
held  an  area  of  26.70  square  miles,  or  17,088 
acres.  The  new  limits  Inclosed  57.75  square 
miles,  or  36,960  acres,  an  Increase  of  18,872, 
or  a  little  better  than  as  much  again  as  was 
in  the  old .  city.  Viewed  from  the  stand- 
points of  the  location,  nature,  or  uses  of  the  ' 
land,  the  new  territory  logically  and  natural- 
ly divides  Itself  into  three  sections:  The 
•East  Bottoms,'  the  'Blue  Valley,'  and  the 
'Southern  Territory.'  Of  this  added  territory, 
the  'Bast  Bottoms'  comprises  all  of  that  land 
bounded  by  the  Missouri  river  on  the  north 
and  east  and  by  the  old  limits  on  the  west 
and  south.  The  'Blue  Valley'  includes  the 
territory  along  the  Blue  river  between  the 
old  limits  at  Eighteenth  street  on  the  north 
to  Swope  Park  on  the  south,  and  from  the 
new  limits  on  the  east  to  Cleveland  avenue 
(from  Swope  Park  to  Twenty-Seventh  street) 
and  the  old  limits  on  the  west  It  also  in- 
cludes a  narrow  oblong  strip  between  the  old 
and  new  limits,  and  Just  south  of  the  mouth 
of  the  Blue  river.  The  'Southern  Territory' 
lies  between  the  old  and  new  southern  limits 
and  between  the  state  line  on  the  west,  and 
Swope  Park  and  Cleveland  avenue  (south  of 
Forty-Ninth  street)  on  the  east  Outside  of 
these  three  general  sections  is  Swope  Park 
and  a  small  tract  of  land  adjoining  and 
southeast  of  the  old  limits."  It  is  shown  by 
exhibits  introduced  in  evidence  by  respond- 
ent that  electric  railways  extend  into  the  an- 
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nexed  territory,  and  by  other  exhlbltB  that 
40  additions  have  been  surveyed  and  platted 
as  residence  property,  31  of  Trhicb  are  in 
the  "Southern  Territory,"  8  In  the  "Blue 
Valley,"  and  1  In  the  "East  Bottoms." 

The  population  of  Kansas  City  at  the  fol- 
lowing dates,  as  shown  by  the  United  States 
census  reports,  was  as  follows:  In  1890, 132,- 
716;  In  1900,  163,752;  and  In  1910,  248,318. 

The  testimony  upon  the  controverted  Issue 
as  to  the  reasonableness  of  the  amendment 
of  respondent's  charter  will  be  reviewed  at 
length  further  on  In  this  opinion. 

The  exceptions  to  the  report  of  the  com- 
missioner, filed  by  .the  relator,  contain  10 
separate  grounds  of  objection.  We  shall  not 
set  out  these  objections  at  length,  for  the 
reason  that  the  contentions  of  the  relator 
may  foe  more  concisely  stated  as  they  appear 
In  the  briefs  on  file  and  as  made  at  the  oral 
argument  In  this  court.  They  are  as  follows: 
"(1)  The  extension  ordinance  -was  not  rati- 
fied by  the  requisite  number  of  qualified  vot- 
ers of  Kansas  City,  as  provided  by  the  Con- 
stitution of  Missouri  (2)  Whether  the  vote 
on  the  extension  came  up  to  the  constitution- 
al requirement  or  not,  it  was  clearly  not  in 
accord  with  the  charter  requirement  of  the 
respondent-  (3)  The  city  extension  in  this 
instance  is  unreasonable  and  Illegal  in  at- 
tempting to  include  42  square  miles  of  ter- 
ritory, because  the  farming  and  timber  land 
adjacent  to  the  Blue  river  on  the  east,  and 
the  2,600  acres  in  the  east  bottom  of  the  Mis- 
souri river,  are  not  needed  for  proper  city 
uses,  and  are  not  adaptable  for  prospective 
city  purposes." 

The  foregoing  statement  of  facts  is  deem- 
ed sufllcient  for  the  purposes  of  this  opinion, 
except  upon  the  issue  of  the  reasonableness 
of  the  charter  amendment,  which,  as  above 
'  stated,  win  be  dealt  with  later  on. 

E.  W.  Major,  Atty.  Gen.,  Dana,  Cowherd 
&  Ingraham,  R.  E.  Ball,  and  Edw.  J.  White, 
for  informant  Jno.  G.  Park,  F.  F.  Rozelle, 
and  John  T.  Harding,  for  respondent, 

BaiNNISH,  J.  (after  stating  the  facts  as 
above).  The  first  question  presented  by  the 
record  In  this  case  Is  as  to  whether  the  pro- 
posed amendment  to  respondent's  charter 
was  accepted  by  the  required  number  of  the 
qualified  voters  of  Kansas  City. 

No  question  Is  raised  as  to  the  regularity 
of  the  proceedings  In  the  proposal  of  the 
amendment,  or  as  to  the  regularity  of  tlie 
special  election  held  pursuant  thereto.  Nei- 
ther is  there  any  controversy  as  to  the  facts 
upon  which  the  question  of  law  Is  raised  as 
to  the  sufficiency  of  the  vote  upon  the  pro- 
posed amendment.  As  found  by  the  learned 
commissioner,  "the  vote  In  favor  of  the  ex- 
tension of  the  corporate  limits  did  not  equal 
three-fifths  of  the  total  number  of  voters 
who  were  qualified  to  vote  at  that  election, 
but  It  was  more  than  three-fifths  of  those  ac- 
tually votInK  at  the  election."  The  informa- 
tion challenged  the  validity  of  the  amend- 


ment, so  far  as  the  vote  necessary  for  its 
legal  adoption  la  concerned,  only  on  the 
ground  of  Its  failure  to  be  accepted  by  three- 
fifths  of  the  qualified  voters  of  Kansas  City, 
as  required  by  the  charter  of  said  city.  But 
the  question  has  now  broadened,  and  relator 
attacks  the  validity  of  the  amendment  under 
both  section  7,  art  1,  of  respondent's  charter, 
and  section  16,  art  9,  of  the  Constltation  of 
this  state. 

Sections  9703  and  9704  of  the  Revised  Stat- 
utes of  1909  (enabling  act)  also  contain  pro- 
visions bearing  upon  the  vote  necessary  for 
the  amendment  of  a  charter  of  a  city  organte- 
ed  under  said  section  16,  and  are  referred  to 
In  the  briefs  herein,  but  as  these  provisions 
are  Identical  with  the  Constitution  so  far  as 
the  vote  Is  concerned,  except  the  presence  of 
a  comma  not  found  In  the  statutes  and  which 
does  not  affect  the  meaning,  they  will  receive 
no  further  consideration. 

Section  16  of  article  9  of  the  Constitution 
of  this  state  and  section  7  of  article  1  of  re- 
spondent's charter,  so  far  as  applicable  to 
the  question  under  consideration,  are  as  fol- 
lows: 

"Sec.  16.  *  •  •  Such  charter  so  adopt- 
ed may  be  amended  by  a  proposal  therefor, 
made  by  the  lawmaliing  authorities  of  such 
city,  published  for  at  least  thirty  days  in 
three  newspapers  of  largest  circulation  iu 
such  city,  one  of  which  shall  be  a  newspaper 
printed  in  the  German  language,  and  accept- 
ed by  three-fifths  of  the  qualified  voters  of 
such  city,  voting  at  a  general  or  special  elec- 
tion, and  not  otherwise;  but  snch  charter 
shall  always  be  in  harmony  with  and  snbject 
to  the  Constitution  and  laws  of  this  state." 

"Sec.  7.  *  •  •  Before  such  proposed 
■amendment  to  the  charter  shall  be  of  any 
force  and  effect  It  shall  be  submitted  to  and 
accepted  by  three-fifths  of  the  qualified  voters 
of  Kansas  City  at  a  general  or  special  elec- 
tion provided  by  ordinance  for  such  purpose" 

The  language  of  the  charter  providing  that 
before  the  proposed  amendment  shall  be  of 
any  force  and  effect,  "it  shall  be  accepted  by 
three-fifths  of  the  qualified  voters  of  Kansas 
City  at  a  general  or  special  election,"  must 
be  construed,  under  the  decisions  of  this 
court,  as  requiring  three-fifths  of  all  the 
qualified  voters  of  the  dty,  and  not  three- 
fifths  of  those  voting  at  the  election.  State 
ex  rel.  v.  Sutterfield,  64  Mo.  391;  State  ex 
rel.  V.  Francis,  95  Mo.  44,  8  S.  W.  1 ;  School 
District  V.  Oelllen,  209  Mo.  464.  108  S.  W. 
529.  Upon  the  assumption  of  the  foregoing 
construction  of  the  charter,  the  relator  ad- 
vances the  proposition  that,  even  though  the 
language  of  the  Constitution  be  held  to  mean 
three-fifths  of  the  qualified  voters  who  vote 
at  the  election,  it  was  within  the  power  of 
the  resi>ondent  to  provide  higher  require- 
ments for  the  amendment  of  its  charter  than 
that  prescribed  by  the  Constitution,  and  that 
If  the  Constitution  be  construed  as  requir- 
ing a  less  number  of  votes  than  required  by 
the  city  charter,  "it  would  be  held  to  se  a 
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mere  limitation  upon  the  legislative  power 
of  the  respondent,  in  no  manner  affecting  its 
rigbt  to  adopt  a  liigher  requisite."  Tills  con- 
tention assumes  that  it  was  the  purpose  of 
the  framers  of  the  Constitution  to  fix  a  min- 
imum vote,  below  which  the  charter  conld 
not  be  amended,  but  left  the  city  free  to  go 
as  far  in  the  other  direction  in  raising  the 
vote  as  in  its  discretion  It  might  choose  to 
go,  however  difficult  or  even  Impracticable  It 
might  tbns  become  to  amend  the  charter. 

The  following  question  Is  thus  presented, 
namely:  Where  the  organic  law  of  a  mn- 
ulcipallty  prescribes  the  conditions  and  re- 
quirements under  which  an  act  may  be  done, 
is  it  competent  for  the  city  to  add  other 
conditions  and  other  requirements?  In  dis- 
cussing this  question  it  may  be  assumed 
that  a  dty  existing  under  a  charter  provid- 
ed by  general  law  sustains  substantially  the 
same  relation  to  the  act  under  which  it  is 
organized,  and  from  which  It  derives  its 
powers,  as  a  city  organized  by  special  char- 
ter under  section  16  of  article  9  of  the  Con- 
stitution sustains  to  the  latter  Instrument 

In  the  case  of  State  ex  rel.  v.  Gordon,  217 
Mo.  103,  110  S.  W.  1099,  It  appears  from  the 
facts  stated  that  the  city  of  Carthage,  through 
Its  legislative  body,  had  submitted  a  propo- 
sition to  the  voters,  authorizing  the  incurring 
of  an  Indebtedness.  The  statute  authorizing 
the  Indebtedness  provided  that  15  days'  no- 
tice of  the  election  ordered  to  test  the  sense 
of  the  voters  upon  the  proposition  should  be 
given  by  publication  In  a  newspaper  In  such 
city.  The  ordinance  ordering  the  election 
provided  for  notice  as  provided  by  the  stat- 
ute and  in  addition,  "by  notices  posted  in 
three  public  places  in  each  ward  of  the  city." 
The  notice  was  published  In  the  newspaper 
as  required  by  the  statute,  but  notices  were 
not  posted  iii  public  places  as  reqtilred  by  the 
ordinance.  Passing  on  the  question  of  the 
sufficiency  of  the  notice  thus  given,  this 
«)urt,  following  the  authority  of  the  case  of 
Hamilton  v.  Village  of  Detroit,  83  Minn.  119, 
85  N.  W.  033,  said:  "As  section  0351,  supra 
IRev.  St.  1899  (page  8185,  Ann.  St  1906)] 
only  requires  15  days'  previous  notice  of  the 
election,  by  publication  in  a  newspaper  pub- 
lished in  the  city,  which  was  done,  that  part 
of  section  5  of  said  ordinance,  requiring  no- 
tices to  be  posted  In  three  public  places  in 
each  ward  of  the  city,  was  unauthorized  and 
Invalid,  and  the  notice,  as  pulJllshed,  well 
enough."  Discussing  the  same  question,  in 
the  case  of  State  ex  rel.  v.  Deimy,  4  Wash. 
135,  29  Pac.  991,  16  L.  R.  A.  214,  the  court 
said:  "The  position  of  the  relator  is  that 
this  constitutional  provision  Is  a  limitation 
upon  the  powers  of  the  municipality  in 
amending  Its  charter;  that  the  framers  of 
the  Constitution  intended  to  surround  free- 
holders' charters  of  cities  of  the  first  class 
with  safeguards ;  and  that,  as  one  of  these 
safeguards,  this  provision  was  placed  In  the 
Constitution  as  a  limitation  upon  the  power 
of  the  city  in  relation  to  the  amendment  of 


Its  charter.  He  maintains  that  it  was  not 
intended  to  prohibit  the  people  constituting 
the  municipality  from  requiring  and  placing 
upon  themselves  further  limitations  and  re- 
strictions in  the  matter  of  amendment 
Therefore,  while  the  Constitution  adopts  a 
liberal  method  of  procuring  amendments,  it 
is  entirely  within  the  power  of  the  city  Itself, 
by  its  original  charter,  to  adopt  a  strict 
method,  such  as  is  supposed  to  be  involved 
in  the  word  'thereat'  •  *  •  The  framers 
of  the  Constitution  went  out  of  the  usual 
way  of  making  such  instruments  to  Insert  a 
provision  therein,  looking  to  the  possible  so- 
lution of  a  perplexing  modern-  problem — the 
government  of  large  cities.  It  granted  to 
certain  cities  the  right  to  govern  themselves, 
subject  only  to  general  laws  of  the  state. 
The  grant  was  made  in  the  shape  of  power 
to  enact  a  charter  law  and  to  amend  it  aft- 
erwards. Just  how  far  this  grant  was  Inde- 
pendent of  legislation  we  are  not  called  upon 
to  say;  but  it  may  be  safely  said  that, 
wherever  in  this  grant  it  Is  declared  that  a 
thing  may  be  done  In  a  certain  way,  when  it 
comes  to  be  done,  the  doing  of  It  in  that  way 
will  be  sufficient  'Wherever  the  language 
contains  a  grant  of  power,  it  was  Intended 
as  a  mandate.  Wherever  the  language  gives 
a  direction  as  to  the  manner  of  exercising 
power,  it  was  Intended  that  the  power  should 
be  exercised  in  the  manner  directed,  and  in 
no  other  manner.'  Varney  v.  Justice,  86  Ky. 
506  [6  S.  W.  457].  'When  the  Constitution 
defines  the  circumstances  under  which  a 
right  may  be  exercised,  or  a  penalty  imposed, 
the  specification  is  an  implied  prohibition 
against  legislative  interference  to  add  to  the 
condition,  or  to  extend  the  penalty  to  other 
cases.'  Cooley,  Const  Llm.  (5th  Ed.)  p.  78. 
The  power  to  amend  is  in  this  instance  as 
important  as  the  power  to  enact" 

A  further  citation  of  authorities  as  to  the 
power  of  a  municipality  to  add  conditions  to 
those  prescribed  by  its  organic  law  should 
not  be  necessary  in  this  case,  when  the  ex- 
clusive and  prohibitive  character  of  the  lan- 
guage of  the  C!onstttntion  Is  considered.  This 
language  provides  that  the  charter  adopted, 
pursuant  to  the  provisions  of  the  first  part 
of  the  section,  may  be  amended  by  a  proposal 
therefor,  made  by  the  lawmaking  authorities 
of  the  city  and  "accepted  by  three-fifths  of 
the  qualified  voters  of  such  city,  voting  at  a 
general  or  special  election,  and  not  other- 
wise." Whatever  the  construction  may  bo 
as  to  the  vote  required  by  the  language  quot- 
ed, it  leaves  no  room  for  doubt  that  by  the 
vote  there  prescribed — neither  more  nor  less 
— can  the  charter  be  amended.  By  express- 
ly providing  for  the  manner  of  amending  the 
charter,  the  acceptance  of  the  same  by  the 
requisite  number  of  qualified  voters,  and  by 
the  addition  of  the  words  "and  not  other- 
wise," this  constitutional  provision  is  made 
self-enforcing,  prohibitive,  and  not  subject 
to  change  or  modification,  either  by  charter 
enactment  of  the  city  or  by  act  of  the  (Sener- 
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al  Assembly.  The  law  as  to  prohibitions  In 
Constitutions  is  stated  In  American  and  Eng- 
lish Encyclopedia  of  Law  (2d  Ed.)  vol.  6,  p. 
913,  as  follows:  "It  is  the  prevailing  doc- 
trine, though  there  iB  contrary  authority, 
that  prohibitory  constitutional  provisions  are 
self-executing  without  regard  to  legislative 
sanction,  and  that  their  scope  and  purpose 
cannot  be  restricted  by  adverse  legislation." 

Under  the  decisions  of  this  court,  the  pow- 
er of  the  respondent  to  amend  Its  charter 
and  the  vote  necessary  therefor,  like  the 
power  to  adopt  the  charter  In  the  first  In- 
stance and  the  vote  required  for  that  pur- 
pose, Is  derived  directly  from  the  Constitu- 
tion, and  no  charter  or  legislative  provision 
was  necessary  In  either  case.  Discussing  the 
question  as  to  the  necessity  of  legislative  au- 
thority by  the  resiwndent  In  another  case.  In 
order  to  exercise  the  power  of  eminent  do- 
main, this  court,  in  the  case  of  Kansas  City 
v.  Oil  Company,  140  Mo.,  loc.  cit.  466,  41  S. 
W.  945,  said:  "The  authorities  cited  by  the 
learned  counsel  for  the  defendant  as  to  the 
necessity  of  a  grant  of  power  have  no  appli- 
cation to  a  city  charter  which  derives  the 
power  of  condemnation  of  lands  for  public 
purposes  directly  from  the  organic  law  of 
the  state  In  such  unequivocal  terms.  It  Is 
not  a  matter  of  Inference,  but  a  direct  grant 
ot  the  necessary  power.  But  that  there 
might  not  be  the  semblance  of  a  doubt  of  the 
power  of  the  city  to  exercise  eminent  domain 
for  such  purposes  the  General  Assembly  of 
this  state  passed  an  enabling  act  which  was 
approved  March  10,  1SS7  (Laws  Mo.  1887,  p. 
42).  Upon  legal  principles  It  cannot  be  seen 
what  efficacy  there  was  In  this  legislative 
act.  The  power  with  Its  limitations  had  been 
previously  conferred  by  the  people  of  the 
state,  and  It  was  not  within  the  power  of  the 
Legislature  to  curtail  It."  And  In  the  case  of 
Westport  V.  Kansas  City,  103  Mo.  148,  15  S. 
W.  69.  In  discussing  the  same  constitutional 
provision,  the  court  said:  "That  part  of 
section  16  of  article  9  of  the  Constitution, 
before  quoted,  declares  in  plain  terms  that 
these  charters  may  be  amended  by  a  proposal 
therefor,  made  by  the  lawmaking  authori- 
ties of  such  city  and  accepted  by  three-flfths 
of  the  qualified  voters,  voting  at  the  election, 
and  not  otherwise.  Thus  It  will  be  seen  that 
the  method  by  which  the  city  Itself  cau  make 
the  amendment  is  not  only  pointed  out,  but 
the  city  is  denied  the  right  to  amend  its  own 
charter  in  any  other  way." 

Two  points  are  earnestly  urged  in  relator's 
supplemental  brief  which  are  entitled  to  con- 
irideratlon  In  this  connection.  It  is  contend- 
ed that:  "In  this  state  the  per  cent  of  vot- 
ers ratifying  the  extension,  required  by  the 
Constitution,  in  no  manner  affects  the  right 
of  the  city  to  adopt  a  higher  requisite,  or  a 
greater  number  of  votes  to  amend  Its  char- 
ter." And  the  case  of  State  ex  rel.  v.  White, 
162  Mo.  533,  63  S.  W.  104,  Is  confidently  re- 
lied upou  as  sustaining  relator's  position. 
The  point  decided  In  the  White  Case  was 


that,  where  the  Constitution  (Const  art  9,  { 
2),  provided  that  "no  county  seat  shall  be 
removed  unless  two-thirds  of  the  qualified 
voters  of  the  county,  voting  on  the  proposi- 
tion at  a  general  election,  vote  therefor," 
such  constitutional  limitation  did  not  render 
Invalid  a  statute  requiring  a  higher  vote  than 
that  named  In  the  Constitution,  to  author- 
ize such  removal.  The  ground  upon  which 
that  statute  was  held  not  Inconsistent  with 
the  constitutional  provision  on  the  saoie  sub- 
ject was  that  "If  the  Constitution  was  silent 
on  the  subject,  the  General  Assembly  would 
be  absolute  In  Its  power.  That  power  the 
Constitution  silently  recognizes  and  merely 
puts  limitations  upon  it  *  *  *  But  in 
all  other  respects  the  subject  Is  within  the 
discretion  of  the  Legislature,  which  can,  if  it 
sees  fit,  require  a  larger  proportion  of  the 
voters  to  give  their  approval  than  the  mini- 
mnm  limit  prescribed  by  the  Constitution." 
162  Mo.,  loc  clt  541,  542,  63  S.  W.  106.  It 
Is  made  clear  In  that  case  that,  in  the  ab- 
sence of  any  constitutional  provision  on 
the  subject,  the  General  Assembly  had  full 
power  in  the  matter  of  the  removal  of  county 
seats,  even  without  the  formality  of  a  sub- 
mission of  the  question  to  the  qualified  vot- 
ers of  the  county.  The  constitutional  lim- 
itation merely  took  from  the  General  .\ssein- 
bly  the  power  to  remove  a  county  seat  and 
required  that  such  removal  should  be  pro- 
vided for  by  general  law,  and  further  jiro- 
vlded  that  no  county  seat  should  be  removed, 
unless  two-thirds  of  the  qualified  voters  of 
the  county  voting  on  the  proposition  should 
vote  therefor.  It  was  held  that  this  limita- 
tion left  the  General  Assembly  with  all  of 
Its  former  power  over  the  subject  exc^t  in 
BO  far  as  it  was  expressly  limited  by  the  Con- 
stitution ;  that  being  possessed,  of  general 
legislative  power,  it  was  competent  for  the 
General  Assembly  to  provide  any  condi- 
tions not  In  conflict  with  the  Constitution, 
and  therefore  to  require  a  higher  rote.  The 
doctrine  of  the  White  Case  Is  not  applicable 
to  the  case  at  bar,  for  the  reason  that  the 
city  Is  without  any  power  to  amend  Its  char- 
ter, save  as  conferred  by  the  Constitution. 
and  the  same  provision  of  that  instmnient 
which  gave  the  city  power  to  amoid  not 
only  prescribed  the  vote  necessary  for  that 
purpose,  but  said  it  should  not  be  amended 
otherwise.  Therefore  the  same  source,  to 
which  alone  the  city  must  look  for  Its  power 
to  amend,  "denied  the  right  to  amend  Its 
own  charter  in  any  other  way."  Westport  v. 
Kansas  City,  supra. 

The  other  point  made  In  the  supplemental 
brief  is  that  "the  ordinance  extending  the 
limits  iB  based  on  section  7,  art  1,  of  the 
charter,  and  if  it  Is  found  that  this  section  of 
the  charter  Is  void,  the  whole  ordinance  and 
extension  would  fall  with  it"  There  is  no 
merit  In  this  point  Section  7,  art  1,  of  the 
charter  makes  provision  in  detail  for  the  sev- 
eral steps  necessary  to  be  taken  in  amending 
the  city  charter  so  as  to  extend  the  limits  (t 
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tbe  cit7,  Including  the  passa^  and  publica- 
tion of  an  ordinance,  tbe  holding  of  a  special 
election,  canvassing  tbe  vote  and  declaring 
tbe  result,  upon  all  of  which  the  Constltu- 
tlon  Is  silent,  very  properly  leaving  the  same 
for  charter  regulation.  This  section  also  con- 
tained a  provision  as  to  tbe  vote  necessary 
for  the  adoption  of  tbe  amendment,  but  as 
that  vote  was  already  definitely  fixed  by  the 
Constitution,  no  charter  provision  was  re- 
quired, and  tbat  part  of  the  section  attempt- 
ing to  prescribe  a  different  vote  may  be 
treated  as  void,  without  In  any  manner  af- 
fecting the  validity  of  the  many  other  and 
independent  provisions  of  the  section.  No 
proposition  of  law  is  better  settled  than  that, 
"when  the  provisions  of  an  act  or  ordinance 
are  separable,  if  the  act  or  ordinance,  ex- 
cluding tbe  unconstitutional  parts  is  capable 
of  being  exercised  in  conformity  with  the  leg- 
islative Intent,  the  whole  act  will  not  be 
declared  void,"  and  no  case,  can  be  instanced 
more  aptly  illustrative  of  this  doctrine  than 
that  of  said  section  7  of  respondent's  char- 
ter. For  the  reasons  given  we  approve  tbe 
finding  of  the  commissioner  upon  this  ques- 
tion of  law,  and  hold  that  it  was  not  within 
the  power  of  respondent,  by  any  charter 
provision,  to  require  a  different  or  greater 
vote  for  tbe  amendment  of  its  charter  than 
tbat  prescribed  by  section  16,  art.  9,  of  the 
Constitution  of  this  state. 

The  point  is  made  in  relator's  brief  that 
the  charter  of  respondent,  under  which  tbe 
said  election  for  the  extension  of  tbe  city 
limits  was  held,  has  the  force  of  a  legislative 
act  within  the  corporate  limits  of  the  city, 
and  that  therefore  tbe  city  is  estopped  from 
denying  the  validity  of  any  of  the  provisions 
of  Its  charter  with  reference  to  the  requisite 
number  of  votes  prescribed  for  the  adoption 
of  an  amendment  thereto.  It  is  recognized 
law  that  the  doctrine  of  estoppel  is  available 
as  an  Issue  in  a  case  only  when  It  has  been 
made  such  by  proper  pleading,  and,  as  that 
issue  has  not  been  made  by  any  pleading  in 
this  case,  it  Is  not  properly  before  tbe  court, 
and  therefore  need  not  be  considered.  Be- 
sides, the  finding  of  the  commissioner  on  the 
question  of  estoppel  was  against  relator,  and 
no  exception  was  filed  to  the  report  upon 
that  finding. 

The  next  question  for  determination  is 
whether  the  words,  "accepted  by  three-fifths 
of  the  qualified  voters  of  such  city,  voting 
at  a  general  or  special  election,  and  not  oth- 
erwise," as  found  in  said  section  16  of  the 
Constitution,  mean  three-fifths  of  all  the 
qualified  voters  of  the  city,  as  maintained 
by  relator,  or  three-fifths  of  the  qualified 
voters  who  vote  at  the  election,  as  contended 
by  the  respondent  and  as  found  by  the  com- 
missioner. If  relator's  contention  be  correct, 
then,  under  the  undisputed  facts,  the  pro- 
posed amendment  was  not  legally  adopted, 
and  the  finding  of  the  commissioner  cannot 
be  sustained.  It  has  been  the  policy  of  this 
state,  as  indeed,  of  republican  forms  of  gov- 


ernment generally,  to  refer  certain  matters 
chiefly  of  local  concern  to  the  determination 
of  the  qualified  voters  of  the  locality  par- 
ticularly Interested  and  which  is  to  receive 
the  benefits  and  bear  the  burdens.  Because 
of  this  policy,  constitutional  and  statutory 
provisions  have  existed  since  the  early  histo- 
ry of  this  state,  and  now  exist,  authorizing 
the  qualified  voters,  as  therein  prescribed, 
to  decide  as  to  the  location  or  removal  of  a 
county  seat,  as  to  the  adoption  by  counties 
of  township  organization,  the  law  restrain- 
ing animals  from  running  at  large,  or  the 
law  prohibiting  the  sale  of  Intoxicating  liq- 
uors; also  as  to  the  incurring  of  Indebted- 
ness for  specified  purposes  by  counties,  town- 
ships, municipalities,  and  school  districts, 
and  the  adoption  or  amendment  of  municipal 
charters,  as  In  the  case  In  hand.  Many  cases 
involving  the  construction  of  such  constitu- 
tional and  statutory  provisions  have  been 
before  the  courts  of  last  resort  of  this  state, 
and  a  few  have  been  decided  by  tbe  highest  > 
court  of  the  land.  So  that,  although  there 
may  not  be  entire  harmony  in  the  decisions, 
or  a  decision  exactly  in  point,  there  is  no 
lack  of  authority  to  guide  to  a  correct  con- 
clusion upon  the  question  before  us. 

The  constitutional  provisions  and  statutes 
providing  for  the  exerdse  of  certain  powers 
or  the  doing  of  certain  acts  by  local  subdi- 
visions of  the  state,  when  authorized  by  a 
prescribed  number  of  the  qualified  voters  of 
the  locality  affected.  In  so  far  as  the  requir- 
ed vote  Is  concerned,  may  be  divided  into 
three  classes:  First.  Those  in  which  the 
vote  required  is  of  the  qualified  voters  of 
the  locality,  without  restriction,  and  of  which 
the  following  may  be  cited  as  an  example, 
namely:  "Tbe  General  Assembly  shall  have 
no  iwwer  to  remove  the  county  seat  of  any 
county,  unless  two-thirds  of  the  qualified 
voters  of  the  county,  at  a  general  election, 
shall  vote  In  favor  of  such  removal."  Sec- 
tion 30,  art.  4,  Const  Mo.  1865.  Second. 
Those  in  which  the  vote  required  is  of  the 
qualified  voters,  voting  at  the  election  at 
which  the  question  submitted  Is  to  be  deter- 
mined, and  of  which  the  following  is  an  ex- 
ample, namely:  "The  General  Assembly  may 
provide,  by  general  law,  for  township  or- 
ganization, under  which  any  county  may 
organize  whenever  a  majority  of  the  legal 
voters  of  such  county,  voting  at  any  general 
election,  shall  so  determine.  •  •  •"  Sec- 
tion 8,  art.  9,  of  the  Constitution  of  1875, 
as  It  existed  prior  to  Its  amendment  In  the 
year  1902.  Third.  Those  In  which  the  vote 
required  Is  of  the  qualified  voters  voting  on 
the  proposition,  and  of  which  said  section  8, 
art.  9,  of  the  Constitution  of  1875,  as  amend- 
ed In  the  year  1902  and  as  it  now  exists.  Is 
an  example,  namely:  "The  General  Assem- 
bly may  provide,  by  general  law,  for  town- 
ship organization,  under  which  any  county 
may  organize  whenever  a  majority  of  the 
legal  voters  of  such  county,  voting  upon 
tbat   proposition,   at   any   general   election. 
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fthall  BO  determine.  •  •  • "  The  language 
used  in  tbe  third  class  is  so  clear  and  ex- 
plicit that  no  question  can  arise  as  to  its 
meaning,  and  therefore  it  need  not  be  con- 
sidered further. 

The  language  of  the  constitutional  provi- 
sions and  statutes  falling  within  the  first 
class  named,  ever  Mnce  the  case  of  State  ex 
rel.  V.  Sutterfield,  54  Mo.  391,  has  uniformly 
been  held  by  this  court  to  mean  that  the 
proposition  submitted  must  be  accepted  or 
approved  by  the  prescribed  proportion  of 
the  qualified  voters  of  tbe  county  or  other 
subdivision  to  which  the  question  is  submit- 
ted, and  not  merely  by  such  proportion  of 
those  who  Tote  at  the  election.  State  ex  rel. 
V.  Sutterfield,  54  Mo.  391;  State  ex  rel.  v. 
Brassfleld,  67  Mo.  331;  Webb  v.  La  Fayette 
Co.,  67  Mo.  353 ;  State  ex  rel.  v.  Walker,  85 
Mo.  41 ;  State  ex  rel.  v.  Francis,  95  Mo. 
44,  8  S.  W.  1 ;  State  ex  rel.  v.  Harris,  96  Mo. 
29,  8  S.  W.  794;  Russie  t.  Brazzell.  128 
Mo.  93,  30  S.  W.  526,  49  Am.  St.  Rep.  542; 
State  ex  rel.  v.  White,  162  Mo.  533,  63  S. 
W.  104;  State  ex  rel.  v.  Gibson,  195  Mo. 
251,  94  S.  W.  513;  State  ex  rel.  v.  Russell, 
197  Mo.  633.  95  S.  W.  870;  School  Dlst.  v. 
Oellien,  209  Mo.  464,  108  S.  W.  529.  On  the 
other  hand,  where  the  assent  of  the  requMte 
proportion  of  the  qualified  voters,  as  in  the 
second  class,  is  followed  by  the  words,  "vot- 
ing at  an  election,"  or  words  of  similar  im- 
port, the  decisions  hold,  with  equal  uniform- 
ity, that  all  that  is  necessary  for  the  adop- 
tion of  the  proposition  is  that  it  be  accepted 
or  approved  by  such  proportion  of  the  qual- 
ified voters  who  vote  at  the  election.  State 
ex  rel.  v.  Brassfleld,  67  Mo.  331;  Webb  v. 
La  Fayette  Co.,  67  Mo.  353 ;  State  ex  rel.  t. 
Mayor,  73  Mo.  435 ;  State  ex  rel.  v.  Walker, 
85  Mo.  41;  State  ex  rel.  v.  Harris,  96  Mo. 
29,  8  S.  W.  794;  State  ex  rel.  v.  McOowan, 
138  Mo.  187,  39  S.  W.  771 ;  State  ex  rel.  v. 
Gibson,  195  Mo.  251,  94  S.  W.  513 ;  State  ex 
rel.  V.  Russell,  197  Mo.  633,  95  S.  W.  870; 
School  Dist.  T.  Oellien,  209  Mo.  464.  108  S. 
W.  529;  State  ex  rel.  v.  Wilson,  129  Mo. 
App.  246,  108  S.  W.  128. 

4n  examination  of  the  decisions,  and  of 
the  various  constitutional  provisions  and 
statutes  construed  therein  upon  this  ques- 
tion, makes  it  clear  that  the  word  used  to 
dUTereutiate  the  one  class  from  the  other  is 
the  word  "voting."  Omitting  that  word  from 
a  provision  of  the  second  class,  the  requisite 
proportion  of  all  the  voters  qualified  to  vote 
upon  the  proposition,  as  in  the  first  class, 
is  at  once  required.  We  have,  then,  such  a 
provision  as  the  courts  have  always  con- 
strued as  contended  for  by  relator  in  this 
case.  It  thus  becomes  apparent  that,  under 
the  contention  of  the  relator,  the  word  "vot- 
ing" is  rendered  redundant  and  of  no  effect 
in  the  constitutional  provision  governing  tbe 
amendment  of  respondent's  charter.  The 
courts  have  not  so  regarded  the  use  of  that 
word  in  tbe  cases  cited,  and  it  may  be  safely 
asserted  that  in  no  case  decided   by  this 


court  has  it  ever  been  held  that,  where  the 
word  "voting"  is  used,  as  In  the  language  of 
said  section  16  under  consideration,  a  ma- 
jority of  all  the  Toters  entitled  to  vote  was 
intended.  If  there  was  one  subject  more 
than  another  upon  wbidi  the  learned  men 
who  framed  the  Constitution  of  1875  were 
capable  of  speaking  with  precision,  and  so 
as  to  convey  the  exact  meaning  intended,  it 
was  in  providing  for  submitting  to  the  vot- 
ers questions  for  their  determination  by 
majorities  prescribed  in  matters  of  local 
concern.  And  the  word  "voting"  found  in 
so  many  different  places  in  that  connection 
was  evidently  intended  to  have  a  well-de- 
flined  meaning,  a  meaning  which  the  courts 
have  always  recognized  and  given  effect. 

In  the  case  of  State  ex  rel.  v.  Gibson,  19.5 
Mo.  251,  258,  250,  94  S.  W.  513,  514,  51.%  the 
court  had  before  it  for  consideration  sectioD 
8,  art  9,  of  the  Constitution,  as  it  existed 
prior  to  the  amendment  of  1902,  namely, 
"whenever  a  majority  of  the  legal  voters  of 
such  county,  voting  at  any  general  election, 
shall  so  determine,"  and  it  is  said :  "It  will 
be  observed  that  tbe  Constitution  author- 
izes tbe  liOgislature  to  provide  for  the  adoi>- 
tion  of  the  township  organization  law  by 
the  vote  of  a  majority  of  the  legal  voten 
of  the  respective  counties  voting  at  any 
general  election,  while  the  statute  quoted 
provides  for  the  adoption  of  such  law  by  the 
vote  of  a  majority  of  those  voting  at  tbe  elei- 
tion  on  the  question  of  the  adoption  of  the 
law.  It  is  clear  from  the  provisions  of  the 
statute  that,  however  small  the  number  ot 
votes  cast  at  any  general  election  upon  a 
proposition  authorizing  the  adoption  of  the 
township  organization  law,  so  that  a  ma- 
jority of  the  legal  votes  cast  on  that  propo- 
sition be  in  favor  of  its  adoption,  that  is 
all  that  is  necessary  for  its  adoption.  It  is 
not  so,  however,  under  the  Constitution, 
which,  in  order  to  the  adoption  of  sodi  a 
proposition,  requires  that  a  majority  of  .nil 
the  votes  cast  at  such  election  be  in  favor 
of  its  adoption."  The  court  thus  held  the 
statute  which  required  a  majority  of  tb<)« 
voting  at  the  election  on  the  question  of  the 
adoption  of  the  law  invalid,  because  in  con- 
flict with  the  Constitution,  which  requlr«^ 
a  majority  of  all  the  rotes  cast  at  such  dela- 
tion, and  not  a  majority  of  all  the  qnaliljed 
voters  of  the  county.. 

Having  before  it  for  consideration  the 
same  section  of  the  Constitution,  and  the 
same  statute  enacted  pursuant  thereto,  this) 
court,  in  the  case  of  State  ex  rel.  v.  McGow- 
an,  138  Mo.,  loc.  clt  194,  39  S.  W.  772,  said: 
"The  general  power  of  tbe  Legislature  to 
frame  a  statute  for  township  organization 
is  clearly  limited  by  tbe  terms  of  the  organic 
law  above  quoted.  Hence  section  8427  (Ber. 
St.  1889),  cannot  be  accepted  as  authorizinr 
the  adoption  of  sudi  a  proposal  by  a  vote  of 
less  than  the  majority  of  the  legal  voters  of 
the  county  who  happen  to  vote  at  the  elec- 
tion in  question."    Referring  to  the  language 
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ttans  .quoted,  the  commissioner  in  tbis  case 
pertinently  comments  as  follows:  "The  lan- 
guage tbere  Interpreted  is  not  only  in  the 
Constitution,  but  is  a  part  of  the  same  arti- 
cle of  that  instrument  in  which  is  found  the 
clause  now  in  question.  It  is  fairly  assum- 
able  that  language  so  nearly  identical,  used 
in  such  similar  connections,  had  the  same 
meaning  in  the  minds  of  those  who  used 
both.  Such  was  evidently  the  idea  of  the 
court  in  this  case,  for  (page  194  of  138  Mo., 
at  page  772  of  39  S.  W.)  it  iff  said:  *0n  the 
other  band,  some  sections  of  the  Constitu- 
tion require  majorities  of  the  qualified  vot- 
ers, voting  at  an  election,  to  adopt  certain 
measures.  See  sections  16  and  22  of  article 
».' "  And  in  the  case  of  State  ex  rel.  v.  Wil- 
son, 129  Mo.  App.  242,  246,  108  S.  W.  128, 
129,  the  language  construed  was,  "If  a  ma- 
jority of  the  qualified  voters  of  said  town- 
ship, voting  at  any  general  or  special  elec- 
tion, shall  vote  in  favor  of  so  restraining 
sncb  animals."  Construing  this  language, 
the  court  said:  "As  the  law  now  stands,  the 
stock  law  may  be  adopted  in  a  county  by  a 
majority  vote  of  those  voting  on  the  proposi- 
tion, but  whoi  it  is  sought  to  adopt  it  in 
townships,  there  must  be  a  majority  voting 
for  it  of  the  voters  who  vote  at  the  election." 
But  in  no  case  has  this  court  more  clearly 
distinguished  between  the  language  in  the 
first  and  second  classes  above  given,  and  the 
majority  required,  than  in  the  recent  case  of 
School  Diet  V.  Oellien,  200  Mo.  464,  108  S. 
W.  529.  The  language  there  construed  was: 
"And  whenever  a  majority  of  the  qualified 
voters  of  any  school  district,  at  any  annual 
or  special  meeting  called  for  that  purpose, 
shall  determine  that  it  is  necessary  to  have 
additional  grounds  for  school  purposes,  then 
the  board  of  directors  may  proceed  to  con- 
demn and  pay  for  any  amount  of  land  ad- 
jacent to  the  scboolhonse  site,  as  provided  in 
this  section."  /One  of  the  parties  in  that 
case  maintained  that  a  majority  of  those 
voting  at  the  meeting  only  was  necessary  to 
the  validity  of  the  action  taken,  while  the 
other  maintained  that  a  majority  of  all  the 
qualified  voters  of  the  district,  whether  vot- 
ing or  not,  was  necessary.  Upon  the  conten- 
tions thus  advanced  this  court  said:  "It  was 
not  intended  by  the  Legislature  that,  if  there 
were  only  three  present  out  of  forty  voters 
and  taxpayers,  the  majority  of  those  present 
at  such  meeting  could  fix  this  burden  upon 
the  school  district.  If  such  bad  been  the 
Intent,  it  could  have  been  easily  and  plainly 
expressed  by  saying  that  the  result  should 
be  determined  by  a  majority  of  those  pres- 
ent and  voting  at  such  meeting."  The  court 
held  that  a  majority  of  all  the  qualified  vot- 
ers and  taxpayers  of  the  district  was  requir- 
ed. In  view  of  the  fact  that  und»  the 
school  district  law  no  voter  can  legally  vote 
on  the  proposition  to  be  decided,  unless  pres- 
ent at  the  annual  or  special  meeting  at  which 


it  is  submitted,  the  word  "present"  in  the 
foregoing  quotation  may  well  be  omitted 
without  affecting  the  sense,  and  when  so 
omitted  the  inference  necessarily  follows  that 
if  the  word  "voting"  had  been  used  in  the 
language  under  review,  preceding  the  words 
"at  any  annual  or  special  meeting,"  as  it  is 
used  in  the  charter  amendment  proTlsion  of 
said  section  16  of  the  Constitution,  then  a 
different  result  would  have  been  reached  by 
the  court  in  that  case. 

The  conclusion  of  the  commissioner  upon 
the  question  raised  by  the  relator  as  to  the 
sufflcioicy  of  the  vote  in  favor  of  the  adop- 
tion of  the  charter  amendment  is:  "That 
section  16,  art.  9,  of  the  Constitution  requires 
only  three-fifths  of  the  qualified  voters  vot- 
ing at  the  election  to  adopt  amendments  to 
municipal  special  charters."  We  approve 
such  finding,  and  hold  that  It  is  fully  sus- 
tained by  the  decisions  of  this  court. 

There  remains  to  be  considered  the  ques- 
tion. Was  the  amendment  of  the  charter  rea- 
sonable? Upon  this  Issue  the  contest  before 
the  commissioner,  and  at  the  oral  argument 
in  tbis  court,  was  mainly  waged.  It  is  the 
important  question  in  the  case  and  is  en- 
titled to  full  and  serious  consideration. 

Respondent  has  interposed  a  preliminary 
question  of  law  to  which  reference  should 
be  made.  In  its  brief  in  this  court  respond- 
ent has,  for  the  first  time,  challenged  the 
right  of  the  court  to  pass  upon  the  reason- 
ableness of  its  action  in  amending  its  char- 
ter, for  the  reason  that  in  so  doing  the  qual- 
ified voters  of  Kansas  City  were  acting  un- 
der authority  directly  conferred  by  the  Con- 
stitution of  this  state,  and  therefore  were 
engaged  in  a  legislative  act  not  subject  to 
Judicial  review.  This  question  we  regard 
as  difTerent  from  that  of  the  unreasonableness 
or  oppressiveness  of  an  ordinance  or  resolu- 
tion enacted  by  the  lawmaking  body  of  a 
city  in  the  exercise  of  a  delegated  legislative 
power.  In  the  latter  case  the  right  of  judi- 
cial review  is  recognized  law.  This  conten- 
tion of  respondent  is  not  without  support, 
but  the  question  was  not  raised  by  striking 
at  the  information,  or  by  the  answer  aud  re- 
turn, or  by  exception  to  the  finding  of  the 
commissioner  against  respondent  upon  that 
issue,  and  therefore  it  la  not  properly  in  the 
record  for  decision. 

The  evidence  bearing  upon  the  Issue  of  the 
reasonableness  of  the  amendment  to  respond- 
ent's charter  has  been  so  ably  and  fairly  re- 
viewed In  the  report  of  the  commissioner, 
and  his  conclusions  of  law  are  so  well  forti- 
fied by  the  authorities  cited,  that  we  shall 
adopt  that  part  of  the  report  in  tbis  opinion, 
omitting  such  parts  as  set  forth  the  testi- 
mony of  the  witnesses  and,  in  part,  the  deci- 
sions of  the  courts  upon  questions  of  law, 
for  the  reason  that,  while  entirely  proper 
and  commendable  In  the  report,  their  Inclu- 
sion would  unduly  lengthen  tbis  opinion.  It 
is  as  follows: 
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'^as  the  Extension  Reasonable? 

"Relator  challenges,  with  much  force,  this 
extension,  alleging  that  it  is  unreasonable 
and  cannot  stand.  Necessarily  the  range  of 
inquiry  involved  in  the  question  of  the  'rea- 
sonableness' of  any  act  must  be  rather  wide. 
Obviously  this  range  is  very  broad  when  the 
question  is  the  reasonableness  of  the  exten- 
sion of  the  limits  of  a  great  city,  involving, 
as  it  must,  the  numerous  considerations 
which  can  and  do  enter  into  the  element  of 
'reasonableness'  and  the  almost  countless 
facts  which  bear  upon  the  existence  of  those  1 
considerations.  The  problem  for  the  court  is 
to  examine  the  circumstances  bearing  upon 
the  extension,  and,  in  the  light  of  that  in- 
vestigation, declare  that  the  extension  is  or  is 
not.  so  unreasonable  that  it  should  or  should 
not  be  allowed  to  stand.  It  is  no  province 
of  the  court  to  substitute  Its  own  judgment 
of  what  would  be  the  best  or  most  advlsaible 
line  for  the  extended  limits;  it  is  not  its 
province  to  subtract  or  add  to  the  territory 
selected  by  the  municipality  to  be  annexed; 
its  sole  duty  la  to  examine  the  extension  as 
actually  attempted  and  to  say  whether  It 
should  remain.  In  short,  the  court  is  pass- 
ing, in  a  purely  judicial  manner,  upon  the 
validity  of  an  act  legislative  in  its  nature. 
It  would  be  casually  evident  that  many  dif- 
ferent considerations  might  bear  upon  this 
question  of  reasonableness,  and  tliat  the  rel- 
ative value — even  the  presence— of  each 
would  vary  with  every  case.  Later  in  this 
report  will  be  set  forth  some  of  the  different 
considerations  which  have  been  deemed  of 
appreciable  weight  in  cases  involving  ques- 
tions of  this  character,  and  an  application  of 
such  of  them  as  are  pertinent  to  the  circum- 
stances of  this  case  will  be  attempted.  It  Is 
from  the  facts  of  each  individual  case  that 
the  court  must  determine  what  considera- 
tions are  involved,  and  what  weight  shall 
be  given  each.  The  facts  of  each  case,  there- 
fore, are  the  primary  consideration. 

"Without  now  weighing  the  contentions  of 
the  parties,  but  as  an  aid  and  guide  in  con- 
sidering the  facts  of  this  case,  a  general 
statement  of  the  positions  of  the  parties  will 
be  outlined. 

"The  respondent  contends  that  all  of  the 
added  territory  is  adaptable  to  city  uses 
(residential,  Industrial,  or  both);  that  it  is 
worth,  and  is  held  at,  city  values  because  of 
this  adaptability;  that  all  is  needed  for  the 
systematical  development  of  the  city  along 
intelligent  and  economical  lines;  that  some 
portions  of  this  territory  are  occupied  by 
the  growth  of  the  city  beyond  Its  old  limits ; 
other  portions  are  platted  as  additions  to  the 
city;  other  portions  needed  for  present  and 
prospective  city  residence  or  industrial  pur- 
poses; other  portions  are  needed  for  the 
sanitary  or  police  welfare  of  the  city,  of  the 
included  territory,  or  of  both;  and  some  por- 
tions are  deriving  the  bene&ts  and  advantag- 
es of  the  city. 


"The  relator  contends  that  only  a  minor 
portion  of  the  added  territory  should  have 
bem  included;  that  the  greater  part  is  not  at 
present  utilized  for  any  city  purpose,  bat  is 
being  used  for  farming,  grazing,  and  garden- 
ing, or  is  barren  land  not  used  at  all;  that 
the  greater  portion  is  sparsely  settled  and 
does  not  need  or  want  city  Improvements  or 
fttdlities;  that  the  greater  portion  is  not 
needed  for  eity  uses  or  purposes;  that  much 
of  it  is  unsuitable  to  city  purposes ;  that  the 
greater  portion  would  receive  no  boieflt  from 
annexation,  but  would  be  subject  to  city  tax- 
ation, which,  in  many  cases,  would  amount 
to  confiscation;  that  a  large  part  of  the 
land  cannot  be  made  available  for  city  uses 
without  diking  and  flUing,  which  would  cost 
more  than  the  land  is  worth  and  would  be 
vastly  more  expensive  than  if  done  accord- 
ing to  the  present  plans  of  the  owners;  that 
there  is  must  vacant  land  within  the  old  lim- 
its; and  that,  outside  of  a  small  part  of  the 
Included  territory,  no  additional  territory  la 
needed  for  the  growth  of  the  city. 

"Findings  of  Fact 

"While  the  bulk  of  evidence  is  large  and 
the  field  covered  by  it  is  wide,  yet  the  in- 
quiry has  developed  along  certain  fairly  well 
defined  lines.  The  most  Important  of  these 
are  the  location  and  extent  of  the  annexed 
territory,  its  natural  characteristics,  its  pres- 
ent uses,  its  adaptability  for  city  uses,  the 
necessity  of  its  inclusion,  Its  values,  and  the 
benefits  or  detriments  either  to  the  city  or 
to  it    •    •    • 

"Of  this  added  territory  the  'East  Bot- 
toms' comprises  all  of  that  land  bounded  by 
the  Missouri  river  on  the  north  and  east  and 
by  the  old  limits  on  the  west  and  south, 
liie  'Blue  Valley'  includes  the  territory 
along  the  Blue  river  between  the  old  limits 
at  Eighteenth  street  on  the  north  to  Swope 
Park  on  the  south,  and  from  the  new  llmitd 
on  the  east  to  Cleveland  avenue  (from  Swope 
Park  to  Twenty-Seventh  street)  and  the  old 
limits  on  the  west.  It  also  includes  a  nar- 
row oblong  strip  t>etween  the  old  and  new 
limits,  and  just  south  of  the  mouth  of  the 
Blue  river.  The  'Southern  Territory'  lies 
between  the  old  and  new  southern  limits  and 
between  the  state  line  on  the  west,  and 
Swope  Park  and  Cleveland  avenue  (south  of 
Forty-Ninth  street)  on  the  east  Outside  of 
these  three  general  sections  is  Swope  Park 
and  a  small  tract  of  land  adjohilng  and 
southeast  of  the  old  limita 

"The  Southern  Territory:  This  section  lies 
adjacent  to  the  old  southern  boundaries  and 
is  fairly  rectangular  In  outline.  It  extends 
north  and  south  about  3V^  miles,  east  and 
west  about  4  miles,  and  contains  between 
9,500  and  10,000  acres.  It  is,  for  the  most 
part,  gently  rolling  land.  Along  the  entire 
distance  and  roughly  following  the  boundary 
of  this  section  a  small  stream  named  Brush 
creek  runs  eastward,  finally  emptying  into 
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Blue  rlrer.  The  Bouthem  watersbed  of  Brash 
creek  extends  southward  to  the  crest  of  a  di- 
vide running  generally  from  the  corner  of 
Sixty-Seventh  street  and  Cleveland  avenue, 
in  a  southwesterly  direction  to  Seventy-Fifth 
street  and  the  state  line.  South  of  this  divide 
the  territory  naturally  drains  easterly  and 
southeasterly  into  the  Blue  river — some  of 
the  drainage  entering  the  Blue  within  the 
new  limits — a  larger  amount  passing  outside 
the  new  limits  before  reaclilng  that  stream. 

"The  northern  slope  of  the  Brush  creek 
watershed  is  closely  built  with  dwellings  and 
the  southern  slope  is  being  rapidly  filled  with 
a  nice  of  class  of  city  homes.  Outside  of  one 
tract  of  about  130  acres  of  ground  and  occa- 
sional small  parcels,  this  territory  Is  not  now 
used  for  agricultural  purposes.  Its  charac- 
ter is  essentially  urban  and  close  suburban. 
Much  of  the  greater  portion  Is  platted  as  ad- 
ditions to  Kansas  City,  and  much  of  that 
not  occupied  has  been  sold  to  city  home  build- 
ers on  time  payments. 

"The  sewage  of  this  territory  is  cared  for 
by  private  cesspools  or  Is  emptied  into  Brush 
creek,  which  thus  becomes  an  open  sewer.  A 
pressing  necessity  exists  for  the  installation 
of  a  sewer  system  which  will  care  for  the 
sewage  of  this  section  and  keep  It  from  Sow- 
ing into  Brush  creek. 

"Helator  admits  the  propriety  of  the  ex- 
tension over  that  part  of  this  territory  em- 
bodied within  the  Brush  creek  watershed. 
He  denies  the  propriety  of  that  south  of  the 
divide.  Little  of  this  property  lying  south 
of  the  divide  is  in  large  tracts,  and  by  far 
the  greater  part  of  it  is  platted  as  city  addi- 
tions into  blocks  and  lots.  Some  of  it  built 
upon;  some  of  It  paved,  with  sidewalks; 
some  of  it  supplied  with  water  from  the  Kan- 
sas City  municipal  plant  through  mains  laid 
by  the  property  owners ;  some  of  it  receives 
electric  lighting  current  from  the  same  plants 
which  supply  the  city.  Practically  all  of  it 
Is  reached  by  three  street  ear  lines,  which 
are  extensions  of  the  city  street  railway 
system. 

"The  values  of  this  land,  while  varying 
widely,  are  in  excess  of  any  possible  usage, 
except  as  city  property  or  for  high  class  sub- 
urban homes,  and  such  homes  demand  and 
diould  have  conveniences  which  must  be  sup- 
plied by  and  from  the  city.  This  section,  as 
well  as  that  immediately  north  on  the  south 
slope  of  the  Brush  creek  watershed  is  essen- 
tially city  and  close  suburban  residential 
property,  is  being  used  as  such,  and  will  be 
Increasingly  so  used.  The  growth  of  this 
southern  section  as  a  residence  quarter  has 
l>een  rapid  and  is  continuing  so. 

"Swope  Park  is  a  large  public  park  be- 
longing to  and  being  improved  by  the  city. 
It  contains  about  1353  acres.  It  is  connected 
with  the  city  by  a  street  car  line  and  boule- 
vard, and  is  a  popular  resort  for  people  of 
the  city. 

"Blue  Valley:  The  Blue  river  is  a  stream 
of  some  size,  lying  east  of  Kansas  City  and 


running  in  a  northern  direction  Into  the  Mis- 
souri river.  It  twists  In  and  out  along  a  val- 
ley varying  In  width  from  one-fourth  to  one 
mile,  and  containing  between  3,000  and  4,000 
acres  of  land.  The  valley  Is  generally  flat 
bottom  land  near  the  stream,  with  slopes  or 
bluffs  upon  the  border.  Some  of  these  bluffs 
are  abrupt,  and  they  range  from  a  few  feet 
up  to  over  40  feet  in  height.  This  valley 
extends  for  about  7%  miles  from  Swope  Park 
to  the  Missouri  river.  Of  this  distance,  two 
miles  toward  the  Missouri  River  lie  within 
the  old  limits.  Its  present  use  is  varied,  but 
predominatingly  a  country  use.  It  contains 
a  number  of  manufacturing  industries  of  va- 
rious kinds.  Most  of  these  are  located  within 
or  near  that  part  of  the  valley  lying  within 
the  old  limits.  One  witness  testified  to  hav- 
ing located  forty  industrial  plants  In  the  Blue 
Valley  (almost  entirely  within  the  old  limits), 
within  five  years.  During  the  past  few  years 
the  growth  of  Industries  In  this  valley  has 
been  considerable.  Nearly  all  of  this  devel- 
opment has  been  within  the  old  limits.  The 
general  character  of  those  industries  located 
in  the  Blue  Valley,  either  within  or  very  near 
the  old  limits,  may  be  gathered  from  the  par- 
tial list  following:  A  large  nut  and  bolt 
works;  automobile  works  (owning  30  to  40 
acres);  a  large  radiator  manufacturing  plant, 
and  brass  works.  A  few  such  Industries 
are  scattered  in  the  valley  between  the  old 
limits  and  Swope  Park.  At  Leeds,  a  small 
unorganized  settlement  of  two  hundred  or 
more  people  about  two  miles  south  of  the 
old  limits,  is  located  a  distillery,  a  food  plant, 
a  rice  mill  (not  In  operation)  and  a  lumber 
yard.  In  other  parts  of  the  valley,  outside 
the  old  limits,  are  located  a  creosotlng  plant, 
where  railway  ties  and  timber  are  treated, 
a  rock  crusher,  several  quarries,  a  brickyard 
and  plant,  starch  works,  and  a  stock  food 
factory.  Some  of  the  witnessed  think  not 
over  10  per  cent,  of  the  land  in  the  valley, 
outside  the  old  limits.  Is  used  for  manufac- 
turing purposes.  North  of  Swope  Park,  on 
the  highlands  west  of  the  river  and  between 
the  river  and  Swope  Parkway,  the  land  is 
platted  and  largely  built  on.    •    •    • 

"Outside  of  the  above  places  the  land,  with 
the  exception  of  some  tracts  not  in  use,  is 
being,  and  has  for  years,  been  utilized  for 
truck  gardening,  dairy  farms,  small  pastures, 
and  small  farms,  has  no  city  improvements, 
and  many  of  the  owners  and  occupants  want 
none.  Within  the  514  miles  between  the  old 
limits  and  Swope  Park  there  are  five  river 
crossings  (bridge  or  ford)  and  the  connection 
with  the  city  is  by  rock  or  dirt  wagon  roads, 
some  of  which  bear  the  names  of  city  streets. 
The  gardeners,  dairymen,  and  farmers  oc- 
cupying this  land  for  the  most  part  drive  in- 
to the  city,  which  is  their  market.  That  part 
of  the  valley  within  the  old  limits  is  fairly 
well  supplied  with  street  car  service,  having 
one  line  which  crosses  the  valley  at  about 
Fourth  street,  and  another  which  comes  to 
within  three  blocks  of  the  Blue  river  on  FU- 
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teenth  street  Tbe  new  territory  is  served 
t)y  street  care  as  follows:  The  Fifteenth 
street  line,  above  mentioned,  parallels  (three 
blocks  inside  of)  the  old  limits;  nine  blocks 
Bouth  of  this  line  another  runs  as  far  east  as 
Brighton  and  Twenty-Fourth  streets,  ending 
about  a  mile  from  the  nearest  point  of  the 
Blue  river;  three  blocks  south  of  this  last 
line  another  ends  at  Twenty-Seventh  and 
Spruce  streets,  about  one  and  one-quarter 
miles  from  the  nearest  point  of  the  Blue  riv- 
er; four  blocks  south  of  this  last  line  two 
lines  end  at  Thirty-First  street  and  Indiana 
avenue,  something  over  1%  miles  from  the 
nearest  point  on  the  Blue ;  from  Forty-Ninth 
street  to  Sixty-Third  street  (the  northern 
boundary  of  Swope  Park)  the  Swope  Park 
CAT  line  parallels  the  general  direction  of 
the  river  at  a  distance  to  the  westward  of 
one-half  mile  to  one  mile  from  the  winding 
thread  of  the  river.  From  Forty-Ninth  street 
And  Swope  Parkway  a  line,  running  cars 
hourly,  extends  down  into  the  Blue' Valley. 
Along  the  entire  length  of  the  valley  on  the 
east  side  and  south  of  the  old  limits  an  in- 
terurban  line  has  been  projected,  but,  so  far, 
has  not  been  built  There  are  two  railroads 
<the  Missouri  Pacific  and  the  St  Louis  & 
San  Franoisco)  running  the  length  of  the  val- 
ley; one  other  (Ohicago,  Rock  Island  &  Pa- 
cific) which  runs  up  almost  to  Leeds  before 
leaving  the  valley,  and  a  fourth  (Kansas  City 
Southern)  which  runs  some  distance  south  of 
Leeds.  A  portion  of  the  valley  on  the  west 
side  of  the  river  extending  some  distance 
south  from  the  old  limits  is  not  at  present 
connected  with  any  railroad,  and  could  be 
connected  only  by  bridging  the  Blue  river  or 
by  running  trackage  northward  or  south- 
ward from  where  the  railways  cross  the  riv- 
er  to  the  south  and  north.  The  Kansas  City 
Southern  has  a  switch  built  across  the  river 
to  some  abandoned  coal  mines  just  south  of 
the  William  Vineyard  land.  Streets  are  not 
jextended  into  the  valley  east  of  Topping  av- 
jenue. 

"The  market  value  of  the  lands  along  the 
Aralley  varies  according  to  the  location,  the 
character  of  the  laud,  and  the  witness.  For 
farming  and  gardening  purposes,  they  are  es- 
timated to  be  worth  from  $100  to  $125  an 
Acre,  some  is  probably  worth  more  than  this ; 
the  highest  rental  mentioned  being  $30  per 
month  for  a  tract  of  33  acres.  That  located 
In  tbe  bottom  is  for  all  purposes  more  valu- 
able than  that  upon  the  slopes  or  highlands. 
That  accessible  to  switches  is  more  valuable. 
The  market  valuations  placed  by  the  witness- 
.es  are  based  sometimes  upon  large  areas  and 
rsometimes  upon  particular  tracts.  In  some 
Instances  the  divergence  of  value  is  wide. 
The  evidence  upon  this  point  was  by  those 
who  owned  or  were  interested  in  the  tracts 
in  question,  or  real  estate  dealers  with  a 
more  or  less  intimate  knowledge  of  values  in 
that  vicinity.  •  •  •  In  spite  of  the  wide 
4Uvergence  in  the  estimates  of  the  value  of 
Jand  in  the  Blue  Valley,  one  fact  stands  out 


prominently:  The  land  has  a  Taloe  outside 
of  and  beyond  any  use  for  farming,  dairying, 
or  gardening  purposes.  Its  real  value  Is 
founded  upon  its  adaptability  as  city  indus- 
trial property  in  the  not  distant  fnture.  This 
fact  is  well  covered  by  the  teetimony  of  Al- 
len L.  McCoy,  agent  for  tbe  large  McCanley 
tract,  who  testified  that  the  value  of  that 
land  was  based  upon  its  usefulness  for  facto- 
ry and  switch  property. 

"Brush  creek,  itself  an  open  sewer  serving 
a  large  and  increasingly  populous  territory, 
flows  into  the  Blue  river  about  two  miles 
north  of  Swope  Park.  At  a  point  within  the 
old  limits  a  four-foot  sewer,  spoken  of  as 
the  Goose  Neck  sewer,  empties  into  the  Blue, 
draining  an  area  of  four  and  three-fourths 
square  miles.  It  also  receives  the  sewage 
and  drainage  from  the  factories,  farms,  and 
dairies  in  the  valley  and  on  the  valley  slopes. 
The  Blue  Is  sluggish,  and.  in  times  of  low-  wa- 
ter becomes  well-nigh  closed  at  Its  mouth, 
caused  by  the  filling  at  that  point  of  both  the 
Missouri  and  Blue  rivers.  At  such  times  the 
water  becomes  stagnant  and  so  foni  fiom 
sewage  and  filth  that  it  is  very  offensive  and 
unhealthy,  particularly  in  tbe  lower  part  of 
the  river.  The  Blue  is  the  natural  drainage- 
way  for  the  greater  part  of  the  area  of  the 
city,  old  as  well  as  new  limits,  thus  caring 
for  about  twenty-three  square  miles.  There 
was  a  pressing,  increasing,  and  immediate 
need,  at  the  time  of  tbe  extension,  for  some 
alleviation  of  and  control  over  this  sewer  sit- 
uation. There  seems  no  dispute  tliat  Brush 
creek  should  be  relieved  of  the  sewage  pour- 
ed Into  it  by  the  construction  of  a  sewer 
large  enough  to  serve  the  area  of  its  natural 
drainage  and  extending  from  the  state  line 
on  the  west  to  at  or  near  the  Junction  of 
Brush  creek  with  the  Blu&  There  also 
seems  no  question  that  some  dispositloD 
should  be  made  of  the  sewage  from  this 
Brush  creek  and  the  Goose  Neck  sewers  to 
prevent  it  entering  the  Blue.  This  is  de- 
manded for  the  health  of  the  city  at  large, 
with  particular  reference  to  that  part  within 
the  old  limits  (below  Eighteenth  street) 
through  which  the  Blue  flows,  and  also  for 
the  health  of  those  who  live  in  the  Blue  val- 
ley.   •    •    • 

"While  railways  do  enter  the  city  from 
the  south  and  east  at  other  points,  the  Blue 
Valley  is  naturally  a  railway  gateway  into 
the  city,  and,  as  said  above.  Is  at  present  oc- 
cupied for  its  entire  length  by  the  main  line 
tracks  of  two  large  systems  and  part  of  Its 
length  by  ttie  main  line  tracks  of  two  other 
large  systems.  To  bridge  the  Blue  would  re- 
quire bridge  work  of  some  character  for  dis- 
tances of  around  200  feet  Naturally  the  en- 
gineers differ  as  to  the  exi)ense  and  cliar- 
acter  of  the  bridging  necessary.  The  pres- 
ent free  switching  limit  on  the  south  is 
Twentieth  street  although  one  plant  located 
south  of  there  has  made  arrangement  to  se- 
cure this  free  service. 

"The  bottom  land  traversed  by  these  rail- 
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roads  ts  flat,  and  varies  in  width  from  one- 
fourth  of  a  mile  to  one  mile.  It  is  free  from 
overflow,  except  that  portion  lying  near  the 
Missouri  river  and  small  isolated  tracts 
which  are  somewhat  lower  than  the  average 
Bnrrounding  bottom  land.  •  *  •  The  pop- 
ular name  'East  Bottoms'  is  an  index  to  the 
character  of  this  land.  It  is  an  alluvial  for- 
mation of  the  Missouri  river  created  within 
the  past  20  years.  It  is  low  and  practically 
level.  The  differences  in  elevation  are  usual- 
ly occasioned  by  some  slough  bed  and  at  the 
«xtreme  do  not  exceed  10  feet  The  general 
level  of  the  land  is  about  10  feet  above  low- 
water  stage.  Most  of  It  is  subject  to  annual 
overflow,  and  all  of  it  is  overflowed  In  un- 
usual rises  of  the  river.  The  Missouri  river 
has  at  times  washed  away  considerable  of  this 
land,  in  1883  taking  400  acres  of  the  Kano- 
ky  property,  but  in  late  years  has  been  add- 
ing to  It  The  receding  overflows  leave  de- 
posits averaging  eight  inches.  The  soil  is 
generally  sandy,  mixed  in  places  with  gumbo 
and  day.  Considerable  of  this  land  is  cov- 
«red  with  a  thriving  willow  growth  and  a 
good-sized  area  with  a  medium  growth  of 
Cottonwood  timber.  Some  of  the  higher 
stretches  are  used  for  truck  gardening,  but 
the  annual  overflow  has  prevented  much  of 
it  being  used  at  all.  These  overflow  condi- 
tions do  not  now  ordinarily  apply  to  that 
portion  (about  one-third)  of  the  land  sbutb 
of  the  Kansas  City  Southern  Hallway  Com- 
pany track  embankment,  shown  in  Exhibit  3, 
which  forms  a  barrier  to  any  but  exception- 
ally high  water.  This  railway  embankment 
Is  higher  than 'the  surrounding  land.  It  is 
a  substantial  protection  to  the  land  south  of 
it  when  the  river  reaches  a  stage  of  27  feet 
In  1908,  with  the  use  of  sand  bags  on  its  top. 
It  withstood  30  feet,  though  the  situation  be- 
comes dangerous  beyond  27  feet.  The  ordi- 
nary annual  rises  bring  the  river  to  from  21 
to  24  feet  In  1903  it  reached  35  feet;  In 
1008,  30  feet;  and  in  1909,  about  30  feet 
The  land  so  protected  is  used  for  factories, 
elevators,  mills,  railway  yards,  and  truck 
patches.  North  of  the  Kansas  City  South- 
ern embankment,  the  land  west  of  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Compa- 
ny track,  has  a  few  houses  and  one  elevator 
on  It  but  east  of  that  track  there  are  scarce- 
ly any  houses  of  any  character  (one  witness 
estimating  the  total  number  at  twelve) — the 
few  there  being  termed  'shacks'  by  the  wit- 
nesses. None  of  it  has  ever  been  platted,  ex- 
cept one  small  portion,  the  plat  of  which  was 
afterward  vacated.  No  streets  or  city  Im- 
provements of  any  character  are  on  this  land. 
There  is  one  small  schoolhouse  which  has 
been  there  a  number  of  years.  There  are  no 
roads  regularly  laid  out  and  maintained  as 
audi.  The  nearest  street  car  line  comes  to 
the  old  limits  on  the  west  and  runs  north  a 
quarter  of  a  mile  along  the  old  limit  line. 
The  Kansas  City  Southern  Railway  Compa- 
ny, the  Missouri  Pacific  Railway  Company, 


and  the  St  Joseph  &  Grand  Island  Railroad 
Company,  have  main  line  trackage  and 
yards;  and  the  Chicago  &  Alton  Railroad 
Company  and  the  Chicago,  Milwaukee  &  St 
Paul  Railway  Company  have  main  line  track- 
age and  land  for  yards  on  this  land.  The 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany passes  near  the  southeast  comer  of 
this  land.  The  Missouri  Pacific  Railway 
Company  has  about  150  acres  of  yardage 
property.  The  Kansas  City  Southern  main 
Une  track  is  built  upon  an  embankment  as 
said  above,  and  the  Chicago,  Milwaukee  &  St 
Paul  HaUway  Company  track  is  also  upon  an 
embaniuaent,  which  gradually  rises  until  just 
before  it  reaches  tliat  company's  bridge  over 
the  Missouri  river  it  attains  considerably 
more  than  30  feet  in  height  the'  average  be- 
ing from  10  to  20  feet    •    •    • 

"At  present  the  land  has  no  value  for  resi- 
dential or  agricultural  purposes,  its  only  rea- 
sonable present  use  being  the  growth  of  wil- 
lows, and  Cottonwood  timber,  with  precarious 
truck  gardening  on  a  few  of  the  higher  ridg- 
es. J.  P.  Kanoky  testified  be  bad  received  no 
rentals  and  was  not  using  his  land  (over  1,- 
000  acres),  and  H.  M.  Meriwether  testified 
he  derived  no  income  from  his  more  than 
600  acres,  except  from  one  sale  of  wUlows. 
Its  present  value  springs  entirely  from  its  lo- 
cation near  Kansas  City  and  its  adaptability, 
with  flood  protection,  for  railway  yardage, 
factory,  manufacturing  and  commercial  us- 
ages. Its  real  value  is  in  a  sense  prospective. 
Its  certain  usage  is  as  industrial  city  prop- 
erty. 

"Various  estimates  have  been  made  botli 
of  the  present  and  prospective  (with  flood 
protection)  value  of  this  land.  These  dif- 
ferent values  are  as  follows :  J.  P.  Kanoky. 
owner  of  something  over  1,000  acres  of  this 
land,  did  not  place  any  estimate  upon  th» 
property,  except  to  say  that  he  had  been  of- 
fered the  Chaml>erlain  tract  for  $350  an  acre, 
and  he  believed  it  could  be  bought  for  less; 
that  three  years  ago  he  bought  part  of  the 
William  H.  Brown  tract  for  from  $100  to 
$175  per  acre.  Jolm  A.  Moore  testified  that 
the  present  value  of  the  property  was  $500 
to  $2,500  per  acre;  that  the  part  that  does 
not  overflow  is  worth  $200  an  acre  for  gar- 
dening purposes,  and  if  this  entire  property 
was  protected  from  overflow,  it  would  be^ 
worth  $5,000  an  acre.  •  •  •  It  would  re- 
quire flood  protection  to  make  this  land  at- 
tractive for  city  industrial  uses.  The  city 
officials  now  have  under  consideration  the 
formation  of  a  drainage  district  in  the  East 
Bottoms  to  construct  a  levy  which  will  pro- 
tect all  of  this  land.  This  district  also  in- 
cludes East  Bottom  land  within  the  old  lim- 
its and  embraces  a  total  of  3,700  acres  above 
low-water  mark  and  437  acres  below  low- 
water  mark,  but  within  the  harbor  line. 
The  estimated  cost  of  such  a  levee  is  $1.- 
750,000.  If  a  levee  were  built,  a  drainage 
and  pumping  system  would  have  to  be  in- 
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sftalled  to  care  for  seepage  and  surface  wa- 
ter in  flood  time.    •    •    • 

"In  the  western  portion  of  this  territory 
and  In  that  part  Included  within  the  railway 
yards  there  Is  need  of  police  protection,  both 
for  the  territory  itself  and  also  for  the  city. 
The  trades  are  a  rendezvous  and  lurlclng  place 
for  vagrants  and  police  characters  who  get 
on  and  off  trains  there,  or  rob  freight  cars 
which  halt  In  the  yards.  Brawls  requiring 
police  interference  are  not  infrequent,  and 
the  police  have  found  gambling  In  the  cars. 
The  police  have  had  occasion  to  go  quite  far 
out  into  this  territory  (testimony  of  R.  L. 
James).  There  is  a  police  station  inside  the 
old  limits.  For  a  short  distance  outside  the 
old  limits  the  police  had,  before  the  exten- 
sion, exercised  some  control.  Two  motor 
cycle  men  have  been  added  to  this  sta- 
tion.   •    •    • 

"General  Findings: 

"There  are  certain  lines  of  evidence  which 
can  be  best  treated  In  relation  to  the  entire 
subject  rather  than  piecemeal  in  connection 
with  each  of  the  three  sections  of  added  ter- 
ritory already  discussed.  Such  are  the  boule- 
vard and  park  system,  the  sewer  system,  the 
growth  of  the  city,  and  the  need  of  addi- 
tional territory  for  Industrial  development. 

"Boulevard  Plan:  The  city  is  planning  a 
system  of  boulevards  which  contemplates  in 
the  near  future  east  and  west  boulevards  In 
the  new  'South  Territory'  along  Sixty-Third 
and  Seventy-Tliird  streets  from  state  line 
to  Swope  Park;  and  north  and  south  boule- 
vards through  the  same  territory  along  the 
Paseo  from  Forty-Seventh  street  to  the  new 
southern  limits  and  another  parallel  with 
the  Paseo  and  nearer  the  state  line.  Be- 
sides these,  other  boulevards,  now  In  exist- 
ence to  the  old  limits,  will  be  extended.  Ul- 
timately, a  boulevard  or  driveway  on  both 
sides  of  the  Blue  river,  from  Swope  Park  to 
the  Missouri  river,  and  thence  following  the 
proposed  levee  around  the  large  bend  of  the 
Missouri  river.  The  advantages  of  an  early 
establishment  of  boulevards  in  growing  ter- 
ritory are  that  it  can  be  done  at  much  less 
cost,  and  that  It  helps  shape  the  growth  of 
the  city  along  systematical  and  economical 
lines,  placing  the  residential,  business,  and 
factory  portions  of  the  city  in  the  best  and 
most  economical  relations  to  each  other.  I 
do  not  find,  however,  that  the  use  of  a  boule- 
vard upon  the  top  of  the  proposed  levee  Is 
a  proper  reason  for  including  the  East  Bot- 
toms within  the  extension,  or  that  the  de- 
sirability of  municipal  control  over  the  Blue 
river,  so  as  to  make  it,  in  time,  a  pleasure 
and  recreation  spot  for  the  city  dwellers.  Is 
more  than  a  cumulative  reason  for  the  in- 
clusion of  the  Blue  valley  at  this  time. 

"Sewer  Plans:  Exhibit  1  shows  a  com- 
prehensive and  far-sighted  plan  for  handling 
the  city  sewage.  This  plan,  while  not  finally 
determined  upon  by  the  city — In  fact,  being 


rather  the  description  of  the  tentative  idea 
of  the  city  engineer — lias  been  made  the 
basis  of  expert  opinions  dealing  with  the 
sewer  problems  of  Kansas  city.  Whether 
the  best  or  most  economical  plan  or  not,  it 
is  true  that  the  Cmmediately  present  se«-er 
necessity  for  including  the  Blue  Valley  could, 
so  far  as  concerns  the  Brush  creek  and 
Goose  Neck  sewage,  be  obviated  by  disposal 
plants  at  the  month  of  the  Goose  Neck  aod 
contemplated  Brush  creek  sewers.  But  it 
is  equally  obvious  that  it  vrill  be  only  a  few 
years  until  there  will  be  a  sewage  draining 
directly  into  the  Blue  which  will  have  to  te 
cared  for  by  an  Interceptor,  large  or  small, 
along  the  west  banks  of  that  stream,  and 
that  Interceptor  must  form  a  natural  link 
in  the  city  sewer  system.  It  could  not 
rationally  be  treated  as  a  separate  proposi- 
tion, as  would  be  the  case  In  the  East  Bot- 
toms. 3o  that,  while  that  sewage  does  not 
demand  particular  attention  to-day,  It  seems 
so  certain  in  the  near  future  that  it  will 
have  to  be  cared  for  that  it  cannot  be  said 
to  be  entirely  unreasonable  to  Include  tbls 
Blue  Valley  territory  for  sewer  purposes.  As 
to  the  east  side  of  the  Blue,  it  may  be  said 
that  only  sufficloit  territory  lias  been  taken 
to  include  the  immediate  drainage  area  of 
that  stream.  In  short,  sewage  necessity 
alone  would  not  be  great  enough  to  require 
or  justify  the  Inclusion  of  the  Blue  Valley, 
but  it  might  be  a  partial  or  cumulative  rea- 
son for  so  doing. 

"Olty  Growth:  The  growth  of  Kansas 
City  within  recent  years  has  been  exceeding- 
ly rapid.  No  large  residential  tracts  remain 
unoccupied,  and  practically  all  within  tbe 
old  limits  has  been  platted  and  most  of  it 
built  up.  The  population  has  flooded  out  in- 
to the  added  'south  territory'  b^ond  the  old 
limits  and  is  rapidly  building  up  that  entire 
section  with  homes.  As  an  index  of  tbe 
commercial  growth,  it  has  been  shown  In  tbe 
testimony  that  within  the  past  6  years  25 
large  office  buildings,  several  12  or  14  stories 
high,  have  been  erected,  and  that  within  tbe 
same  period  17  new  banks  Iiave  been  estab- 
lished. Bounded  as  It  Is  on  tbe  west  by  the 
state  line  and  on  the  north  by  the  Missouri 
river,  the  growth  of  the  city  must  for  some 
time  be  in  the  tiouthem  and  eastern  direc- 
tions. • 

"Industrial  Land  In  the  Old  lilmlts:  Part 
of  the  city  is  upon  the  highland  stretdiiog 
back  from  the  bluffs  which  border  the  bluffs 
of  the  Missouri  and  Kaw  river  valleys.  That 
business  activity  requiring  proximity  to  rail- 
way facilities  is,  from  the  standpoint  of 
topography,  confined  to  the  Kaw  river  or 
'West  Bottoms';  the  strip  of  ground  called 
tbe  'Belt  Line,'  situated  in  a  depression  or 
'draw'  from  the  West  Bottoms  to  near  the 
junction  of  the  East  Bottoms  and  the  mouth 
of  the  Blue  Valley,  and  through  which  runs 
the  Kansas  City  Belt  Railway;  Brush  and 
Mill  creek  bottoms,  the  West  Bottoms,  the 
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b«lt  line,  >  portion  of  the  East  Bottoms  (the 
western  end)  and  a  part  of  the  Blue  Valley 
(between  Eighteenth  street  and  the  East 
Bottoms).  Of  these  within  the  old  limits  the 
condition  at  the  time  of  the  limit  extension 
seems  to  have  been  about  as  follows:  The 
Mill  and  Brush  creek  bottoms  were  prac- 
tically filled  with  residences  and  were  sur- 
rounded by  one  of  the  nicest  residence  dis- 
tricts In  the  city.  There  was  no  railway  in 
Brush  creek  bottom  and  only  a  switch  ran 
up  into  Mill  creek.  The  West  Bottoms  were 
practically  entirely  filled  with  railway  yards, 
freight  houses,  stockyards,  factories,  and 
wholesale  houses.  Of  the  available  vacant 
space  all  was  high-priced,  being  worth  from 
$60  to  1300  a  front  foot  or  from  $10,000  to 
$40,000  per  acre.  There  has  been  practically 
none  sold  even  at  the  prices  which  are  pro- 
hibitive for  most  businesses.  There  will 
soon  be  approximately  one  hundred  acres  of 
new  filled  ground  near  the  Missouri  river  put 
upon  the  market  which  is  worth  from  75 
cents  to  $2  a  square  foot,  or  some  of  It  as 
much  as  $75,000  an  acre.  The  belt  line  is 
only  partially  occupied.  Some  of  its  space 
cannot  be  utilized,  because  too  far  above  or 
Delow  grade  for  short  switches  to  be  run 
from  the  tracks.  It  is  also  probable  that 
with  the  completion  of  the  new  Union  Sta- 
tion, with  six  passenger  tracks  running 
through  the  belt  line,  It  will  not  be  as  attrac- 
tive for  switch  property  as  .heretofore.  One 
witness,  C.  D.  Parker,  a  real  estate  man  and 
a  former  president  of  the  Commercial  CHub, 
testified  that  It  was  the  design  of  the  termi- 
nal company  to  shift  the  freight  terminals  to 
the  ESist  Bottoms  on  the  north  side  of  the 
city.  While  the  space  along  the  belt  line  Is 
fairly  well  filled  as  far  east  as  Elmwood 
avenue,  the  witnesses  seem  agreed  that  the 
larger  part  of  the  available  space  is  yet 
vacant.  This  vacant  property  Is  also  high- 
priced,  being  worth  from  $1.25  to  $4  a  square 
foot;  an  acre  contains  43,560  square  feet. 

"The  Blue  Valley  within  the  old  limits 
has  contained  industries  for  quite  a  period, 
but  during  the  past  few  years  this  section 
has  had  a  very  rapid  growth  until  now  40 
per  cent,  of  that  space  is  occupied.  There  is 
no  freight  station  in  this  section,  and  the 
Industries  which  have  located  there  are  for 
the  most  part  those  doing  a  car  load  busi- 
ness, and  requiring  several  acres  for  their 
plants  and  shops.  Several  hundred  acres 
of  this  area,  near  the  mouth  of  the  Blue,  Is 
low  ground  and  subject  to  overflow,  and 
therefore  undesirable  for  commercial  pur- 
poses as  long  as  it  remains  unprotected.  The 
prices  of  land  here  are  what  might  be  termed 
medlmn,  ranging  from  $3,000  to  $8,700  an 
acre. 

"That  part  of  the  East  Bottoms  within  the 
old  limits  was  a  long  triangular  strip,  the 
base  running  for  over  a  mile  along  the  bluff 
line  from  Broadway  to  Grand;  avenue  east- 
ward, with  a  perpendicular  side,  somewhat 


shorter  than  the  base,  running  northward 
and  to  the  river,  which,  curving  rather 
sharply  inward,  formed  the  hypothenuse.' 
Excluding  a  small  marshy  plot,  it  contained 
about  726  acres.  Of  this  a  tract  of  about 
400  acres  belong  to  a  syndicate  and  is  known 
as  the  Armour-Swift  land.  This  Armour- 
Swift  land  has  recently  been  filled  to  above 
flood  level.  It  has  never  been  put  upon  the 
market;  is  in  litigation  which  has  covered 
several  years;  is  involved  in  several  dif- 
ferent suits,  and  Is  yet  in  the  trial  courts. 
Of  the  remaining  326  acres  quite  a  good  part 
Is  occupied  by  factories,  elevators,  railway 
yards,  and  small  residences,  although  a  con- 
siderable portion  is  yet  unoccupied  except 
by  truck  patches.  Parts  of  this  land  have 
been  on  the  market  for  some  time.  One  piece 
Qf  several  acres,  partly  owned  by  H.  M.  Meri- 
wether, was  held  at  $1,000  an  acre  and  has 
recently  been  held  at  $1,500  without  sale. 
Many  of  the  witnesses  think  that  much  of 
this  land,  like  the  most  of  the  East  Bot- 
toms, would  have  to  be  protected  from  floods 
by  dikes  or  filling  before  it  would  be  attrac- 
tive or  available. 

"Industrial  Needs:  As  one  of  the  main 
grounds  for  Justifying  the  extension  over  the 
new.  territory  in  the  East  Bottoms  and  Blue 
Valley  is  the  need  of  this  added  land  for 
Industrial  growth,  and  as  it  has  been  sharp- 
ly questioned  whether  or  not  Inclusion  with- 
in city  limits  tends -to  attract  or  repel  Indus- 
tries, It  is  made  necessary  to  find  upon  that 
point  While  there  is  seeming  /H>nfllct  in 
some  of  the  testimony,  yet  that  disappears 
when  the  point  of  view  of  the  witness  is 
gained.  The  gist  of  the  testimony  seems  to 
be  that,  as  a  general  rule,  industries  require 
or  desire  some  of  the  facilities  which  a  city 
furnishes,  such  as  water,  gas,  light,  fire,  and 
police  protection,  street  car  service,  and  near- 
ness to  labor.  Those  which  do  a  car  load 
business,  either  in  raw  material  or  output, 
require  switching  facilities.  Those  which  do 
less  than  car  load  business  must  be  within 
hauling  distance  of  freight  stations.  Some, 
like  brickyards,  are  Influenced  chiefly  by 
proximity  to  raw  material,  while  some,  like 
hay  warehouses  and  powder  magazines,  re- 
quire only  railway  facilities,  and  are  safest 
where  most  Isolated.  All  of  them  desire 
cheap  ground,  and  this  is  especially  true  of 
the  smaller  ones,  which  usually  have  limited 
capital,  and  the  larger  ones  which  require 
considerable  space.  Where  an  industry  can 
procure  outside  a  city  limit  everything  de- 
sirable to  It  which  it  could  obtain  inside 
those  limits,  it  prefers  to  be  outside  to  es- 
cape city  taxation,  in  some  instances,  city 
regulation.  To  my  mind  the  strongest  argu- 
ment in  favor  of  the  view  that  most  indus- 
tries desire,  if  they  do  not  require,  city  con- 
veniences, and  that  the  city  limits  hold  no 
terrors  for  them.  Is  the  fact  that  the  very 
great  percentage  of  those  which  have  located 
in  the  Blue  Valley  have  stopped  within  the 
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city  limits.  It  would  seem  unnecessary  to 
add  that  practically  all  industries  avoid  loca- 
tions subject  to  overflow. 

"Both  the  East  Bottoms  and  the  Blue  Yal 
ley  offer  the  most  attractive  factory  loca- 
tions near  Kansas  City.  The  Blue  Valley  Is 
at  present  preferred,  although  served  by 
fewer  railways  and  lacking  the  extent  of  ter- 
ritory of  the  Kast  Bottoms,  because  most  of 
it  is  free  from  overflow.  The  Blue  will  be 
made  more  attractive  shortly  through  the 
working  out  of  the  plans  for  the  new  terml- 
nnl  service,  which  will  extend  as  far  up  as 
Leeds.  The  B^st  Bottoms  is  shortly  to  have 
as  part  of  the  same  terminal  plans  a  sub- 
freight  station,  which  will  enormously  in- 
crease the  attractiveness  of  that  section,  if 
freedom  from  flood  be  secured. 

"Conclusions  of  Law. 

"The  factors  which  have  been  regarded  by 
courts  In  determining  the  'reasouableuess'  of 
city  boundary  extensions  are  many.  Some- 
times one  factor  alone  is  of  importance ;  some- 
times several  combine  their  weight  to  deter- 
mine the  matter.  i!;ach  case  must  rest  upon 
its  own  facts.  Plattsbnrg  v.  Riley,  42  Mo. 
App.  18, 22.  Some  of  these  factors  which  have 
received  the  consideration  of  courts,  either 
standing  alone  or  in  connection  with  other 
elements,  are  as  hereafter  set  out.  This  list 
is  not  intended  to  be  complete,  but  rather  as 
suggestive,  in  addition  to  the  cases  cited  up- 
on the  points  hereinafter  discussed.  Some 
of  the  following  cases  were  under  statutes 
and  the  cases  from  Kentucky,  Iowa,  and  Ne- 
braska are  upon  questions  not  of  the  validity 
of  annexation  of  territory,  but  of  the  right 
to  levy  municipal  taxes  upon  agricultural 
land  inside  a  city  limits.  In  those  three 
states  Is  held  the  unique  doctrine,  every- 
where else  denied,  that  land  can  remain 
wltnin  the  corporate  limits  of  a  city  and 
not  be  subject  to  municipal  taxation,  if  its 
use  Is  purely  agricultural.  The  above  cases 
are  helpful,  however,  and  are  here  cited. 

"The  leading  case  is  Vestal  v.  Little  Rock, 
54  Ark.  321,  329,  15  S.  W.  891,  16  S.  W.  291, 
11  L.  R.  A.  778  (adopted  and  approved  In 
Copeland  v.  St  Joseph,  126  Mo.  417.  29  S.  W. 
281,  and  Parker  v.  Zelsler,  73  Mo.  App.  537). 
The  rule  there  laid  down  is  as  follows:  'Be- 
fore considering  them  directly,  we  will  state 
what  we  conclude  from  the  many  authorities 
to  be  the  correct  rule  to  guide  in  determin- 
ing an  application  for  annexation:  1.  That 
the  city  limits  may  reasonably  and  properly 
be  extended  so  as  to  take  In  contiguous  lands 
(1)  when  they  are  platted  and  held  for  sale 
or  use  as  town  lots;  (2)  whether  platted  or 
not.  If  they  are  held  to  be  brought  on  the 
market  and  sold  as  town  property  when  they 
reach  a  value  corresponding  with  the.vlews 
of  the  owner;  (3)  when  they  furnish  the 
abode  for  a  densely  settled  community,  or 
represent  the  actual  growth  of  the  town  be- 
,vond  its  legal  boundary;  (4)  when  they  are 
needed  for  any  proper  town  purpose,  as  for 


the  extension  of  its  streets,  or  sewer,  gas  or 
water  system,  or  to  sui^ly  places  for  tbe 
abode  or  business  of  Its  residents,  or  for  tbe 
extension  of  needed  i>olice  regulation;  and 
(5)  when  they  are  valuable  by  reason  of  their 
adaptability  for  prospective  town  uses;  but 
the  mere  fact  that  their  value  is  enhanced 
by  reason  of  their  nearness  to  tbe  corpora- 
tion would  not  give  ground  for  their  annexa- 
tion. If  It  did  not  appear  that  such  value  was 
enhanced  on  account  of  their  adaptability  to 
town  use.  2.  We  conclude,  further,  that  city 
limits  should  not  be  so  extended  as  to  take 
in  contiguous  lands  (1)  when  they  are  used 
only  for  purposes  of  agriculture  or  horticul- 
ture, and  are  valuable  on  account  of  such 
use;  (2)  when  they  are  vacant  and  do  not 
derive  special  value  from  their  adaptability 
for  city  uses.'  In  28  Cyc.  188,  Is  the  foUow- 
lug  statement  of  factors  which  may  be  of 
importance  in  determining  the  reasonableness 
of  city  annexation  of  territory:  '(a)  Annexed 
territory  has  advantages  of  city;  (b)  will 
make  limits  regular ;  (c)  secures  uniform 
grade  and  alignmeut  of  streets  in  added  ter- 
ritory ;  (d)  required  by  public  convenience 
and  health;  (e)  necessary  for  enforcement 
of  police  ordinances;  (f)  necessary  to  foster 
growth  and  prosperity  of  city;  (g)  necessary 
for  extension  of  gas,  water,  sewer,  street,  or 
police  systems;  (h)  more  adequate  school 
fatuities.'     •     •     • 

"Relator  contends  rightfully  that  the  addi- 
tion of  an  undue  amount  of  land  not  used  for 
city  purposes  would  render  the  extension  un- 
reasonable. He  says  that  condition  Is  pres- 
ent here.  The  old  limits  held  an  area  of 
26.70  square  miles  or  17,088  acres.  The  new 
limits  Inclosed  57.75  square  miles,  or  36,960 
acres,  an  increase  of  18.872,  or  a  little  bet- 
ter than  as  much  again  as  was  in  the  old 
dty.  Of  these  18,872  additional  acres,  about 
10,000  are  included  In  the  so-called  'South- 
em  Territory,'  the  propriety  of  the  inclusion 
of  which  the  relator  admits.  Swope  Park,  a 
municipal  park,  connected  with  the  city  by 
boulevard  and  street  car  service,  and  a  great 
popular  resort  for  the  people  of  the  dty,  la 
certainly  properly  included,  because  It  needs 
care  and  policing  and  serves  a  very  useful 
city  purpose  (Parker  v.  Zeisler,  73  Mo.  App. 
537).  It  accounts  for  1,353  acres.  North  of 
Swope  Park  and  west  of  Elmwood  avenue  to 
the  old  limits  lie  approximately  2,500  acres. 
Most  of  this,  except  the  Vineyard  property  of 
360  acres.  Is  platted  or  built  upon  and  is  be- 
ing rapidly  settled  up.  Some  of  it,  north  of 
Swope  Park,  needs  and  desires  police  pro- 
tection. In  the  East  Bottoms  the  land  south 
of  the  Kansas  City  Southern  embankment  is 
being  occupied  by  factories,  elevators,  rail- 
way yards,  and  roundhouses.  Much  of  this 
territory.  If  not  all  of  it,  should  have  police 
protection  for  Its  own,  as  well  as  the  city's 
welfare.  As  said  In  Clark  v.  Kansas  Cltv. 
176  U.  S.  114,  20  Sup.  Ct.  284,  44  L.  Ed  392. 
in  deciding  that  railway  property  might  be 
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Included  nnder  conditions  not  justifying  the 
inclusion  of  agricultural  lands:  'Besides, 
such  uses  or  manufacturing  uses  adjacent  to 
a  city  may,  for  its  order  and  health,  need 
control.'  Also  see  Kansas  City  r.  U.  P.  Ry. 
Co.,  69  Kan.  427,  63  Pac.  468,  52  U  R.  A. 
321  (1898).  Two  of  the  members  of  the  po- 
lice board,  and  the  officers  in  command  of 
the  station  Including  that  territory,  all  tes- 
tified as  to  the  necessity  of  active  police  con- 
trol over  a  great  part  of  this  area  south  of 
the  Kansas  City  Southern  embankment.  Out- 
side of  any  testimony,  the  existing  conditions 
would  suggest  the  need  of  surveillance.  Such 
a  necessity  is  a  well-recognized  ground  for 
Including  territory.  Parker  v.  Zelsler,  73  Mo. 
App.  537 ;  New  Orleans  &  N.  W.  R.  R.  Co.  v. 
Vidalia,  117  La.  661,  42  South.  139;  Forbes 
y.  Meridian,  86  Miss.  243, 38  Soutlt.  676;  Cat- 
terlln  t.  Frankfort,  87  Ind.  45;  Paul  v. 
Walkerton,  150  Ind.  565,  50  N.  B.  725;  Lang- 
worthy  V.  Dubuque,  13  Iowa,  86.  The  case 
of  Lake  Erie  &  W.  R.  Co.  v.  Alexandria,  153 
Ind.  521,  55  N.  E.  435,  was  a  case  where  po- 
lice protection  was  required  because  of  men 
frequenting  a  railway  yard.  The  territory 
south  of  the  Kansas  City  Southern  embank- 
ment includes  approximately  one-third  of  the 
added  land  In  the  East  Bottoms,  or  something 
over  1,000  acres,  according  to  one  estimate, 
and  about  800  acres  according  to  another. 
Thus  over  12,000  acres  of  the  added  18,872 
are '  accounted  for  and  their  inclusion  justi- 
fied. The  remaining  6,800  acres  are  largely 
located  in  the  Blue  Valley  (3,000  to  4,000 
acres)  and  the  East  Bottoms  north  of  the 
Kansas  City  Southern  embankment  (about 
2,400  acres). 

"The  grounds  urged  by  respondent  to  justi- 
fy including  the  Blue  Valley  and  this  part 
of  the  East  Bottoms  are  that  there  is  need 
of  this  land  for  the  future  industrial  growth 
of  the  city;  that  the  land  has,  beyond  Its 
present  uses,  a  much  enhanced  value  because 
of  its  adaptability  for  industrial  plants  and 
railway  usages;  that  there  Is  need  of  police 
protection  for  the  good  both  of  the  city  and 
of  the  included  territory;  that  there  is  need 
of  sanitary  protection  both  for  the  city  and 
the  land,  and  that  the  land  is  needed  for  its 
own  protection  by  sewers  or  for  use  in  con- 
structing a  sewer  system  for  the  city.  As  to 
this  iwrt  of  the  Blast  Bottoms,  the  sewer 
and  sanitary  arguments  have  no  weight,  as 
no  menacingly  unsanitary  conditions  exist 
there,  and  the  land  neither  needs  a  sewer 
system  itself  at  this  time  nor  is  it  necessary 
that  the  city  should  now  include  It  in  the 
sewer  system  of  the  city.  The  police  protec- 
tion argument,  also,  has  little  force,  for  there 
are  scarcely  any  people  living  on  this  land 
and  no  necessity  for  police  protection  requir- 
ing the  inclusion  of  this  large  body  of  land 
has  been  shown.  The  police,  sanitary,  and 
sewer  arguments  in  reference  to  the  Blue 
Valley  have  already  been  considered.  While 
those  considerations  are  of  more  force  In  the 
case  of  the  Blue  Valley  than  is  that  of  the 


East  Bottoms,  they  are  not  of  sufficient  im* 
portance  to  be  decisive.  On  the  point  that 
this  land  is  needed  for  the  Industrial  develop- 
ment of  the  city,  the  law  seems  clear  that 
land  beyond  the  immediate  city  needs  may  be 
Included  to  provide  for  future  growth  and 
development  Bradshaw  v.  Omaha,  1  Neb. 
16;  Ferguson  v.  Snohomish,  8  Wash.  G68,  36 
Pac.  969,  24  L.  R.  A.  795;  Merritt  v.  State 
ex  rel.,  42  Tex.  Civ.  App.  405,  94  S.  W.  372; 
State  ex  rel.  v.  Merchant,  38  Tex.  Civ.  App. 
226,  85  S.  W.  483  (1905);  Yancy  v.  Falrview 
(Ky.)  66  S.  W.  636  (1902) ;  Catterlin  v.  Frank- 
fort, 87  Ind.  45. 

"None  of  the  decisions  define  what  Is  meant 
by  'growth,'  or  how  far  into  the  future  the 
city  may  look.  The  life  of  the  city — thff 
characteristics  which  distinguish  it  from  • 
rural  population — is  its  industrial  establisli- 
ments.  Clearly,  then,  if  the  city  can  provld* 
for  its  growth  at  all,  it  can  do  so  in  con- 
nection with  its  industries.  It  would  be  dif- 
ficult. If  not  impossible,  to  state  even  a  gen- 
eral rule  which  would  be  useful  in  determin- 
ing how  far  into  the  future  a  city  may  look 
in  laying  down  the  boundaries  for  its  de- 
velopment. The  size  of  the  city,  the  charac- 
ter of  its  surroundings  and  its  industries,  the 
rate  of  its  progress,  and  many  other  consid- 
erations might  properly  enter  into  the  equa- 
tion and  be  of  different  values  in  every  case 
as  it  arose.  On  one  hand,  it  may  be  said 
that  limit  extensions  are,  and  should  be,  in- 
frequent, and  therefore  the  city  should  be 
permitted  to  look  ahead  and  provide  for  the 
development  of  several  years  at  least.  On 
the  other  hand,  the  dty  should  not  be  per- 
mitted to  reach  out  and  subject  lands  which 
are  not  clothed  with  any  city  uses  to  city 
burdens  long  before  the  city  gives  in  return 
any  substantial  benefit.  It  has  seemed  to  me 
that  the  fairest  way  to  test  such  a  propo- 
sition is  to  take  the  combined  opinion  of 
those  in  the  city  and  of  the  owners  of  the 
land,  as  voiced  in  the  value  of  the  land.  If 
land  near  a  city  Is  being  held  for  prices  far 
above  any  rural  use,  and  men  in  that  city  are 
willing  to  pay  for  it  prices  far  In  excess  of 
any  rural  use,  that  land  Is  as  fairly  within 
the  future  development  of  the  city  as  the 
judgment  of  those  who  are  most  interested 
can  place  it. 

"But  aside  from  this  test  which  will  be 
hereinafter  applied  In  another  connection. 
What  was  the  need  of  land  for  the  Industrial 
growth  of  Kansas  City?  The  facts  found 
show  that  little  really  cheap  factory  land 
was  within  the  old  limits,  and  that  che^p 
land  is  always  a  consideration  in  the  loca- 
tion of  industries,  especially  of  the  larger 
and  of  the  smaller  kinds.  The  West  Bot- 
toms and  the  belt  line  are  as  eCtectually 
closed  by  high  prices  to  a  great  many  de- 
sirable Industries  as  though  they  did  not  ex- 
ist The  Blue  Valley  land,  within  the  old 
limits  and  not  subject  to  overfiow,  Is  filling 
up  rapidly  and  prices  are  rising.  Flood  and 
litigation  have  effectually  barred  the  great- 
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er  part  of  tbe  East  Bottoms  within  the  old 
limits.  Locations  within  city  limits  are  de- 
sired by  most  industries.  The  East  Bottoms 
(with  flood  protection)  and  tbe  Blue  Valley 
are  Ideally  located  and  situated,  have  good 
railway  facilities,  and  are  the  natural  sites 
of  Kansas  City's  industrial  growth. 

"It  may  be  said  that  too  much  land  for 
industrial  growth  was  taken.  There  may 
well  be  a  difference  of  opinion  upon  that  point, 
but  the  rule,  as  declared  la  McCleskey  v. 
State  ex  rel.,  4  Tex.  Civ.  App.  322,  23  S.  W. 
518  (1893),  Is  that  the  inclusion  becomes  un- 
reasonable only  'If  the  excess  be  such  as,  in 
effect,  to  evidence  an  attempted  fraud  upon 
the  law.'  The  last  extension  of  the  limits  of 
Kansas  City  was  12  years  ago.  When  one 
witness  testified  to  locating  40  Industries  In 
the  Blue  Valley  within  the  past  five  years, 
and  all  agree  that  the  general  growth  of  the 
city  Is  rapid,  how  can  we  say  that  this  ex- 
tension Is  so  excetelre  as  to  suggest  an  at- 
tempted fraud  upon  the  law,  which  requires 
such  extension  to  be  reasonable?  Another 
consideration  in  this  connection  affecting  the 
East  Bottoms  is  that,  to  make  that  territory 
useful  for  industrial  or  any  purpose,  it  must 
be  protected  from  the  river.  A  glance  at  tbe 
map  win  show  that  any  general  plan  con- 
templating river  protection  for  any  consider- 
able portion  of  the  East  Bottoms  must  ra- 
tionally and  economically  comprehend  the  en- 
tire bottoms. 

"Nor  does  the  fact  that  tbe  land  Is  subject 
to  overflow  have  any  bearing  upon  the  ques- 
tion, for,  as  said  in  Ford  v.  North  Des 
Moines,  80  Iowa,  620,  45  N.  W.  1031,  in  dis- 
cussing a  similar  objection:  'If  it  Is  a  ralid 
objection,  then,  whenever  a  city  or  town  Is 
located  on  both  sides  of  a  river,  the  bottom 
lands  should  not  be  Included  In  the  munic- 
ipality, because  the  land  may  be  subject  to 
overflow.  There  was  no  unreasonable  or  even 
improper  extension  of  tbe  limits  of  the  town. 
This  Is  apparent  from  subsequent  events. 
•  *  ♦  Tbe  appellants  have  no  more  right 
to  exemption  from  municipal  taxes  and  as- 
sessments than  property  owners  in  East  Des 
Moines  had  before  the  bottom  land  from 
Capitol  Hill  to  tbe  river  was  reclaimed  from 
overflow.'  In  speaking  of  an  objection  to 
the  inclusion  within  the  dty  limits  of  a  tract 
of  vacant  low  land,  flat  and  wet  and  covered 
with  timber,  the  court,  in  the  famous  case  of 
Vestal  V.  Little  Rock,  54  Ark.  321,  329,  15  S. 
W.  891,  16  S.  W.  291,  11  L.  R.  A.  778,  said: 
'  •  •  ♦  It  may  have  been  needed  for  town 
purposes,  and  It'  may  have  needed  organized, 
local  government  to  reclaim  the  low,  wet 
parts,  and  fit  it  for  town  uses.  Such  places 
are  thus  reclaimed  in  the  ordinary  course  of 
town  Improvements,  and  become  centers  of 
population  and  business  activity.'  Also  see 
New  Orleans  4  N.  W.  R.  Co.  v.  Vldalia,  117 
La.  561,  42  South.  139;  Merrltt  v.  State  ex 
rel.,  42  Tex.  Civ.  App.  495,  94  S.  W.  372; 
State  ex  rel.  v.  Merchant,  38  Tex.  av.  App. 
226,  85  S.  W.  483  (1905). 


"The  final  reason  for  inclosion  nrged  by 
respondent  is  that  the  included  lands  of  tbe 
entire  district  were  adapted  to  some  dty 
usage,  residential. or  industrial,  and  had  val- 
ues far  above  any  purely  rural  employment. 
The  mere  fact  that  land  near  a  city  is  wortli 
more  than  It  would  be  if  away  from  the  city 
Is  of  no  importance.  Farming,  gardening, 
and  dairy  land  is  more  valuable  If  near  its 
market,  the  city.  Tbe  value  which  comes 
from  mere  proximity  of  agricultural  or  pas- 
ture land  to  a  city  is  not  taken  account  of. 
Courtney  v.  Louisville,  12  Bush  (Ky.)  419 
(1876).  But  if  beyond  and  above  this  mere 
'proximity  value'  of  agricultural  or  pastutv 
land,  the  land  has  a  value  whidi  Is  far  in 
excess  of  that  of  any  agricultural  or  pasture 
land  no  matter  how  favorably  situated,  then 
the  land  has  lost  its  character  as  country 
land.  The  city  has  given  It  a  position  which 
tbe  city  gives  solely  to  its  own.  It  has  be- 
come valuable  as  dty  property  and  as  such 
property  it  must  share  tbe  burdens  of  the 
city.  Tbe  rule  as  laid  down  in  the  leading 
case  of  Vestal  v.  Little  Rock.  54  Ark.  321, 
329,  15  S.  W.  891,  16  S.  W.  291,  11  L.  R.  A. 
778,  is  that  lands  may  be  annexed  'when  they 
are  valuable  by  reason  of  their  adaptability 
for  prospective  town  uses;  but  the  mere  fact 
that  their  value  is  enhanced  by  reason  of 
their  nearness  to  tbe  corporation  would  not 
give  ground  for  their  annexation.  If  it  did 
not  appear  tliat  such  value  was  enhanced  on 
account  of  their  adaptability  to  town  use. 
Wo  conclude,  further,  that  the  city  limits 
should  not  be  so  extended  as  to  take  in  con- 
tiguous lands  (1)  when  they  are  used  only 
for  purposes  of  agriculture  or  horticulture, 
and  are  valuable  on  account  of  such  use ;  (2) 
when  they  are  vacant  and  do  not  derive  spe- 
cial value  from  their  adaptability  for  city 
uses.' 

"In  Vogel  V.  Little  Rock,  55  Ark.  609  [19 
S.  W.  13],  the  court  said:  'The  last  conten- 
tion is  that  the  Judgment  is  wrong,  because 
it  brings  within  the  city  240  acres  of  land 
of  Ratdiffe  and  others.  The  court  might 
have  found  from  the  testimony  of  Ratdiffe 
and  the  agreed  state  of  facts  that  a  part  of 
this  land  represented  the  d^y's  growth  out- 
side of  its  limits,  and  from  the  testimony  of 
Adams  that  all  the  land  derived  Its  value 
from  actual  or  prospective  use  for  town  pur- 
poses. Upon  such  finding  of  fact  the  court 
might  have  concluded,  under  the  rule  estab- 
lished in  Vestal's  Case,  that  it  was  right  and 
proper  to  annex  it  Nor  does  It  matter  that 
a  considerable  part  of  the  land  Is  at  present 
used  for  agriculture ;  as  Its  value  is  derived 
from  its  prospective  town  use,  and  not  from 
its  present  country  use,  it  might  be  properly 
included  within  the  city.  This  Is  not  the 
case  where  the  value  of  the  use  of  the  land 
for  agriculture  is  enlianced  by  proximity  to 
a  town,  but  where  the  enhancement  arises 
from  prospective  town  uses.  Adams'  testi- 
mony is  corroborated  by  the  agreed  state- 
ment that  tbe  land  is  worth  |300  and  up- 
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ward8  per  acre,  and  that  the  improTementi 
at  the  time  have  extended  to  and  in  fact 
penetrated  or  spread  over  the  land.' 

"In  Woodruff  ▼.  Eureka  Springs,  53  Ark. 
618,  10  S.  W.  15,  the  court  said:  'We  think 
the  court  was  warranted  in  finding  tliat  It 
was  right  and  proper  to  annex  the  lands  or- 
dered to  be  annexed,  under  the  rules  estab- 
lished by  this  court  in  Vestal's  Case,  54  Ark. 
321  [329,  15  S.  W.  891,  16  S.  W.  291,  11  L. 
R.  A.  778].  It  appears  to  have  had  but  lit- 
tle value  for  countfy  uses,  and  to  have  had 
great  value  for  prospective  city  uses,  and 
was  therefore  proper  for  annexation.'  Also 
see  Brooks  v.  Folk  Co.,  52  Iowa,  460,  3  N. 
W^.  494;  Kelly  v.  Pittsburg,  85  Pa.  170,  27 
Am.  Rep.  633;  Borough  of  Duquesne,  147 
Pa.  58,  23  Atl.  339;  City  of  Jackson  v.  Whit- 
ing, 84  Miss.  163,  36  South.  6U;  Paul  v. 
Walkerton,  150  Ind.  565,  50  N.  B.  725;  Mo- 
Coy  V.  Trustees  of  Cloverdale,  31  Ind.  App. 
331,  67  N.  B.  1007;  Durant  v.  Kauffman,  34 
Iowa,  199;  Abbott's  Munic.  Corpor.  {  36. 
Contra,  Ewing  v.  State  ex  rel.,  81  Tex.  172, 
16  S.  W.  872. 

"The  language  quoted  from  the  Vestal 
Case  fits  the  facts  of  the  case  at  bar  as 
though  spoken  concerning  them.  Some  of 
the  land  here  (in  the  Blue  Valley)  is  now 
being  used  for  agriculture,  gardening,  and 
dairying  purposes ;  some  (practically  the  en- 
tire EUist  Bottoms  and  some  of  the  Blue  Val- 
ley, including  the  Vineyard  tract),  is  vacant- 
There  is  not  an  acre  of  it  which  is  not  prop- 
erly valued  at  much  more  than  it  is  worth 
for  any  country  usage  to  which  it  Is  or  could 
be  put.  Land  which  rents  at  $12  per  acre 
for  the  year  is  held  at  $330  and  estimated  to 
be  worth  from  $450  to  $1,000  an  acre.  Scarce- 
ly an  acre  in  the  Blue  Valley  is  worth  less 
than' $300,  while  much  of  it  Is  worth  nearer 
$1,000  an  acre,  and  some  has  sold  for  even 
more.  In  the  East  Bottoms  the  owners  are 
deriving  no  Income  at  all  from  over  1,500 
acres,  yet  that  land  is  valued  in  Its  present 
unprotected  condition,  when  its  value  is 
merely  a  potentiality,  at  hundreds  of  dollars 
an  acre,  and  we  find  one  of  the  owners  buy- 
ing similar  ground  nearer  the  riv^  and  iky- 
ing therefor  from  $100  to  $175  an  acre.  Such 
values  are  not  sand  bar  values,  nor  even 
prospective  agricultural  or  gardening  values. 
They  are  city  values,  based  upon  the  prospec- 
tive use  of  that  laud  for  city  purposes  and 
its  adaptability  for  such  uses.  Such  land 
fall  directly  within  the  rule  of  the  Vestal 
Case,  which  has  been  expressly  adopted  by 
the  appellate  courts  of  this  state. 

'There  is  another  reason  why  much  of 
this  land  should  be  included.  If  land  con- 
tiguous to  a  city  is  being  held  by  its  owner 
to  be  brought  on  the  market  and  sold  as 
town  property  when  such  land  reaches  a 
value  corresponding  with  the  owner's  ideas, 
it  is  city  property  and  can  be  included.  In 
the  Vestal  Case  the  second  ground  for  an- 
nexing land  was:    'Whether  platted  or  not. 
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if  they  are  held  to  be  brought  on  the  market 
and  sold  as  town  property  when  they  reach 
a  value  corespondlng  with  the  views  of  the 
owner.'  In  Durant  v.  Kauffman,  34  Iowa, 
109,  where  the  question  (under  the  Iowa  rule) 
was  whether  alleged  agricultural  land  in- 
cluded within  the  city  limits  should  bear 
municipal  taxes,  the  court  said:  'In  deter- 
mining the  benefits  accruing  to  such  lands, 
a  controlling  fact  to  be  considered  is  the  pur- 
pose for  which  they  are  held.  If  held  as 
city  property,  to  be  brought  upon  the  market 
as  such  whenever  they  reach  a  value  cor- 
responding with  the  views  of  the  owner,  they 
ought  to  be  taxed  as  other  city  property. 
There  would  neither  be  reason  nor  justice  in 
permitting  a  proprietor  of  a  large  tract  of 
land  within  a  city  to  hold  it  for  an  op- 
portunity to  bring  it  into  the  market  as  city 
lots,  and  for  no  other  purpose,  under  the 
pretense  that  it  is  agricultural  lands,  thus  es- 
caping taxation  for  the  general  improve- 
ment of  the  city,  the  very  thing  which  will 
bring  his  lands  into  the  market,  and  thus 
add  greatly  to  their  value— a  direct  benefit  to 
the  owner.'  Practically  all  the  Blue  valley 
land  is  being  so  held.  While  the  East  Bot- 
toms land  in  its  present  condition  is  scarce- 
ly marketable  for  its  ultimate  use,  yet  its 
owners  can  have  but  one  object  in  holding  it 
at  all — to  dispose  of  it  as  city  property. 

"Regarding  some  of  the  Blue  valley  land, ' 
there  Is  another  reason  mentioned  in  some  of 
the  decisions.  Those  owners  of  Blue  valley 
land  who  use  it  for  gardening,  agriculture,' 
or  dairy  purposes  drive  Into  Kansas  City  and 
dispose  of  their  products  in  that  market.  In 
Windfall  Mfg.  Co.  v.  Emery,  142  Ind.  456, 
41  N.  B.  814,  in  discussing  the  grounds  al- 
leged for  annexation,  the  court  said:  'It  was 
proper,  under  the  issues  in  this  case,  to  give 
evidence  concerning  the  location  of  appel- 
lant's factory  with  reference  to  the  corporate 
limits  of  the  town;  its  size  and  capacity; 
where  its  office  was  kept,  whether  in  town  or 
at  the  factory;  whether  the  town  was  a  mar- 
ket for  any  part  of  its  products;  and  to  wiiat 
extent,  if  any,  the  appellant  and  its  custom- 
ers used  the  streets  of  the  town  in  the  de- 
livery of  its  products  and  in  the.  transaction 
of  its  business.     •     •    •• 

"As  to  the  East  Bottoms,  this  additional 
reason  may  be  cited.  An  inspection  of  the 
map  will  show  that  the  old  limits  of  Kansas 
City,  starting  from  the  Missouri  river  on 
the  north  and  west  and  extending  to  the 
low  ground  near  the  mouth  of  the  Blue  river 
within  a  short  distance  of  the  Missouri  river 
on  the  south  and  east,  almost  completely  sur- 
rounds this  property  on  the  land  side.  While 
a  slight  opening  is  left,  yet  it  is  in  the  low 
ground  at  the  Blue's  mouth.  This  condition 
might  make  appllca'ble  the  cases  which  hold 
that,  if  the  land  included  is  so  situated  that 
it  6annot  t>e  reached  except  over  the  streets 
of  the  city,  it  may  be  included.  In  re  Bor- 
ough of  Duquesne,  147  Pa.  58,  23  Atl.  839; 
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McCoy  y.  Tnutees  of  Cloverdale,  31  Ind.  App. 
831,  67  N.  Bl  lOOT. 

"The  contention  of  relator  that  the  exten- 
sion of  the  city  limits  over  some  of  the  added 
territory  deprives  the  owners  of  that  ter- 
ritory of  their  property  in  violation  of  the 
federal  and  state  Constitutions  is  not  well 
taken  for  two  reasons:  E^rst,  this  Is  a  pro- 
ceeding by  the  Attorney  General  in  his  offi- 
cial capacity.  The  only  concern  of  the  state 
is  that  the  mtmlclpal  corjporatlon  act  within 
the  law  in  extending  its  limits.  It  will  not 
permit  its  creatures  to  act  outside  the  laws 
of  their  being.  It  has  no  concern  in  the  loss- 
es of  any  private  individual.  Any  such  In- 
dividual has  his  ampl6  remedy  in  the  statute. 
Second,  the  only  taking  of  property  possible 
under  this  annexation  would  be  for  city  tax- 
es, either  special  or  general.  Special  taxes 
are  in  the  law's  eye  for  direct  benefits.  City 
taxes  for  general  purposes  do  not  constitute 
a  violation  of  those  constitutional  provisions, 
as  was  directly  decided  in  Kelly  v.  Pittsburg, 
104  U.  S.  78,  28  L.  Ed.  654  When  the  Kelly 
Case  was  before  the  state  Supreme  Court  of 
Pennsylvania,  85  Pa.  170,  27  Am.  Eep.  633, 
the  court  quoted  with  approval  from  the  ref- 
eree's report  as  follows:  'Mr.  Kelly's  land 
was  up  to  consolidation,  in  close  proximity 
to  the  city.  Its  value  therefore  depended  on 
the  growth  and  prosperity  of  the  city.  As 
the  city  grew  and  prospered,  the  value  of  this 
land  Increased  until  it  became  very  great 
It  was  then  brought  into  the  city  and  made  a 
part  of  it,  but  its  value  stUl  continued  to  de- 
pend upon  the  growth  and  prosperity  of  the 
city.  To  arrest  the  prosperity  of  the  city 
would  be  to  seriously  affect  the  value  of  the 
land ;  to  destroy  that  prosperity  would  be  to 
destroy  to  a  great  extent  that  value.  The 
prosperity  of  the  city  depends  on  its  streets 
being  kept  in  repair,  and  its  water  and  gas 
and  educational  facilities  being  ample.  With- 
out these  it  would  fall  into  decay,  and  the 
value  of  all  the  real  estate  In  it,  including 
Mr.  Kelly's,  would  be  Incalculably  reduced. 
The  dty  cannot  keep  the  streets  in  repair 
and  fnmlsh  an  adequate  supply  of  water  and 
gas  and  educational  facilities  without  money, 
and  the  only  way  It  can  raise  money  for 
those  purposes  is  by  taxation.  It  seems  to 
me,  therefore,  that  the  idea  that  Mr.  Kelly  is 
not  interested  in  the  objects  to  which  the 
taxes  are  to  be  applied,  and  that  he  receives 
no  benefit  in  return  for  the  taxes,  is  a  mis- 
taken one,  even  if  he  receives  no  special 
boiefit  from  the  application  of  the  taxes;  and 
the  idea  that  taxing  unproductive  property 
according  to  its  market  value  is  confiscating 
it,  or  taking  it  for  public  use  without  com- 
pensation, I  think  is  equally  a  mistaken  one.' 

"In  conclusion  I  find  for  the  respondent 
upon  the  Issues  of  the  case,  and  recommraid 
that  Judgment  be  entered  in  its  favor  and 
relator's  bill  be  dismissed.    •    •    •» 

In  confirmation  of  the  foregoing,  we  make 
the  following  general  observations:  It  mast 
be  admitted  that  a  first  impression,  upon 


learning  of  the  large  extent  of  territory 
sought  to  be  added  to  the  city  by  the  char- 
ter amendment  before  as,  Is  that  of  doubt 
as  to  the  reasonableness  of  the  actUm  of  the 
city  in  attempting  to  bring  about  that  resnlt. 
And  if  we  were  considering  the  question  with 
reference  to  a  dty  which  had  required  a 
century  or  more  to  reach  the  presodt  high 
rank  of  respondent  in  population  and  com- 
mercial Importance,  a  city  which  gave  indi- 
cations of  having  reached  the  cnlmination 
of  its  growth.  It  would  be  difficult,  under  the 
law  as  applied  in  such  cases,  to  Justify  the 
bringing  within  the  limits  of  the  dty  such 
a  large  area  of  contiguous  lands.  But  we 
must  approach  the  determination  of  this 
question,  giving  due  appreciation  to  the  fact 
that  we  are  passing  upon  the  right  of  a  dty 
to  expand  in  territorial  extent,  which  in  half 
a  century  has  advanced  from  a  small  vil: 
lage  to  a  metropolis  of  a  quarter  of  a  mil- 
lion people,  and  which  has  become  one  of 
the  great  commercial  centers  of  the  world. 
In  the  last  decade  it  has  increased  its  pop- 
ulation at  an  average  of  between  eight  and 
ten  thousand  persons  a  year ;  its  increase  In 
industrial  and  business  activities  keeping 
pace  the  while,  or  rather,  accounting  for  its 
phenominal  growth  in  population.  As  a 
promise  of  its  future,  we  recognize  the  fact 
that  it  is  situated  in  the  heart  of  a  most  fer- 
tile and  productive  region  rapidly  becoming 
densely  populated;  that  great  railway  sys- 
tems, having  their  terminals  there,  radiate 
Into  the  surrounding  territory  and  make  of 
this  city  one  of  the  most  important  traffic 
centers  of  this  country.  Neither  can  we 
leave  out  of  consideration,  in  contemplating 
the  future  needs  of  respondent,  the  present 
reawakening  interest  in  the  restoration  of 
traffic  and  navigation  upon  the  Missouri  riv- 
er, along  which  a  large  part  of  the  territory 
annexed  by  the  charter  amendment  has  fron- 
tage. 

It  is  not  our  purpose  again  to  review  the 
evidence  of  this  case,  nor  to  discuss  the  sev- 
eral grounds  upon  which  the  respondent 
seeks  to  Justify  the  reasonableness  of  its  ac- 
tion. We  have  called  attention  to  these  gen- 
eral conditions  and  surroundings  in  order  to 
show  that  the  reasonableness  of  the  terri- 
torial expansion  of  respondent  should  not 
be  approached  with  any  narrow  or  restricted 
view  of  its  needs,  but  that  it  should  be  con- 
sidered broadly  and  in  a  manner  commensu- 
rate with  respondent's  history,  its  present  ne- 
cessities, and  promise  of  future  greatness. 

Coming  now  directly  to  the  questtoa  In 
hand,  we  have  these  few  suggestions  to  make, 
supplementary  to  what  has  been  so  well  said 
by  the  commissioner.  The  one  Impwtant 
controlling,  and  dominant  fact  whldi  has 
been  proven  beyond  question  by  the  evidence 
before  us  is  that  all  of  the  lands  annexed, 
whether  in  the  Southern  Territory,  the  Blue 
Valley,  or  the  East  Bottoms,  have  a  largely 
Increased  value  by  reason  of,  and  solely  by 
reason  of,  their  adaptability  to  present  or 
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prospectlTe  city  nees.  Ko  possible  explana- 
tion on  the  theory  of  the  prospective  tUlage 
of  these  lands  can  account  for  their  present 
high  Talnes.  The  testimony,  photographic  ex- 
hibits, and  plats  show  that,  scattered  through 
the  Southern  Territory  and  Bine  Valley,  ad- 
ditions have  been  laid  out  and  platted; 
streets  and  bonlevards  have  been  laid  out, 
graded,  and  constructed;  electric  railways 
have  been  built  and  are  being  operated;  res- 
idences have  been  built  and  are  now  occupied 
as  homes ;  Indostries  have  been  eetablisbed ; 
and  whether  the  extension  of  the  city  lim- 
its shall  stand  or  fall,  this  territory  in  real- 
ity, and  to  all  Intents  and  purposes,  is  now 
and  will  continue  to  be  used  and  dealt  in 
as  dty  iMToperty. 

It  would  indeed  be  a  short-sighted  policy 
which  would  preclude  the  city  from  bring- 
ing within  its  limits,  exercising  control  over, 
and  ^ving  direction  to,  the  building  of  what 
must  inevitably  soon  become  a  part  of  the 
municipality.  And  that  Is  not  the  policy  of 
the  law,  for,  as  heretofore  shown,  one  of  the 
recognized  rules  of  the  right  of  the  city  to 
annex  contiguous  lands,  as  laid  down  by 
this  and  other  courts,  is  that  such  lands  may 
be  added  "when  they  are  valuable  by  reason 
of  their  adaptability  for  town  uses."  Tested 
by  this  mle,  there  can  be  no  doubt  as  to  the 
reasonableness  of  the  charter  amendment  in 
bringing  within  the  city  limits  the  Southern 
Territory  and  the  Blue  Valley. 

The  tract  of  land  called  the  "East  Bot- 
toms," consisting  of  between  3,000  and  4,000 
acres,  as  shown  by  the  evidence,  is  now  prac- 
tically uninhabited  and  unused.  But  this  lev- 
el tract  of  land,  skirting  the  city  on  the 
north,  lies  between  the  river  front  on  one 
side  and  the  terminals  of  tour  great  railway 
systems  on  the  other.  And  here  again  we 
are  confronted  with  the  fact  that  this  waste 
and  unused  land  is  worth  from  $300  to  $1,- 
000  an  acre,  and  if  protected  against  the 
flood  waters  of  the  river,  its  value  wonld  be 
greatly  Increased.  What  gives  to  these  un- 
productive lands  such  remarkable  values?  Is 
it  because  of  their  prospective  use  for  tillage 
or  for  city  purposes?  If  the  latter,  then  un- 
der the  settled  law  the  city  has  a  clear  right 
to  include  them  within  Its  limits,  and  for 
that  reason  alone.  If  .the  former,  then  why 
have  they  not  been  reclaimed  under  existing 
levee  and  drainage  laws,  when  lands  far 
from  a  city  and  worth  from  $10  to  $20  per 
acre  throughout  the  state  are  being  so  re- 
claimed? It  is  not  a  satisfactory  answer  to 
the  Inquiry  as  to  the  high  value  of  this  land 
to  say,  as  said  by  relator  in  the  Informa- 
tion, "that  the  said  tract  of  land  is  valuable 
for  the  production  of  cottonwood  and  wil- 
lows." The  high  values  placed  upon  this 
unused  land,  as  a  result  of  the  Judgment  of 
the  Investing  public,  is  the  most  satisfactory 
evidence  which  could  be  submitted,  as  to  its 
prospective  nse  for  city  purposes.    Will  land 


worth  from  $300  to  $1,000  an  acre  ever  be 
reclaimed  from  the  effects  of  water  for  agri- 
cultural purposes?  That  it  is  practicable  to 
protect  It  from  the  overflow  waters  is  shown 
by  the  evidence.  That  it  will  be  so  protected, 
we  do  not  entertain  a  doubt  It  is  not  prob- 
able that  this  will  be  done  by  private  enter- 
prise, but  under  the  authority  and  direction 
orthe  city.  And  when  this  land,  now  cover- 
ed with  willows,  shall  be  protected  against 
the  ravages  of  the  river,  it  is  not  a  rash  pre- 
diction that,  at  a  time  not  t&r  distant,  it 
will  become  the  commercial  front  of  this 
great  city. 

After  a  careful  reading  of  the  testimony  re- 
ported by  the  commissioner  and  an  examina- 
tion of  the  law  applicable  thereto,  we  are  of 
the  opinion  that  the  report  of  the  commis- 
sioner, flnding  for  the  respondent  upon  the- 
issues  of  law  and  fact,  is  fully  supported  by 
the  record. 

The  report  of  the  commissioner  Is  there- 
fore confirmed,  and  the  writ  of  ouster  denied, 

LAMM,  FERRISS,  and  BROWN,  33.,  con- 
cur.   GRAVES  and  WOODSON,  JJ.,  dissent. 


MISSOITRI,  K.  ft  T.  RY.  CO.  v.  MORRIS. 

(Kansas  City  Oourt  of  Appeals.    Missouri. 
Feb.  IS,  1911.) 

ATTACHMBKT   (I  209*)— GABNISHilENT   (|   124*) 

—Service  by  Publication— Obdeb  of  Ptjb- 

IICATION— SUFFICIENCT — NAVZ    OP   DEFEND - 

ANT. 

Where  an  order  for  service  by  publica- 
tion of  a  nonresident  defendant  in  attachment 
stated  merely  his  initials,  and  he  did  not  per- 
sonally appear,  the  court  acquired  no  Jurisdic- 
tion to  render  Judgment  sustaining  the  attach- 
ment; and  a  garnishee  summoned  in  the  case, 
by  failihg  to  appear  and  defend  the  garnish- 
ment, is  not  estopped  to  claim  that  the  judg- 
ment rendered  against  it  is  void. 

[Ed.  Note.— For  other  cases,  see  Attachment. 
Dec.  Dig.  §_  209:*  Garnishment,  Cent.  Dig.  f 
249;    Dec.  Dig.  |  124.»]  • 

Appeal  from  Circuit  Court,  Pettis  County  ^ 
Louis  Hoffman,  Judge. 

Replevin  by  the  Missouri,  Kansas  ft  Texa» 
Railway  Company  against  Melvin  B.  Morris. 
Judgment  for  defendant,  and  plaintiff  aiK 
peals.    Reversed  and  remanded. 

Montgomery  &  Montgomery,  for  appellant. 
W.  D.  Steele,  for  respondent 

BROADDUS,  P.  J.  This  is  an  action  of 
replevin  to  recover  certain  lumber  belonging 
to  plaintiff,  which  had  been  sold  under  an 
execution  Issued  against  the  plaintiff  by  a 
Justice  of  the  i)eace,  upon  a  Judgment  which 
the  defendant  had  obtained  against  plain>-. 
tiff  as  garnishee.  The  defendant  In  May,' 
1904,  brought  a  suit  by  attachment  'before  i 
Justice  of  the  peace  against  one  W.  B.  Self  er 
upon  a  promissory  note.  The  ground  relied 
on  in  the  attachment  suit  was  that  Selfer 
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was  a  nonresident  of  the  state.  The  appel- 
lant herein  was  garnished,  and  thus  made 
a  party  to  the  proceedings.  On  April  28, 
1906,  an  order  of  publication  was  made  for 
the  defendant  under  the  name  of  W.  K  Sei- 
fer  to  appear  and  answer  to  the  cause  on 
May  20,  1905.  The  defendant  not  appearing 
at  that  date,  judgment  was  rendered  sus- 
taining the  attachment  , 

A  summons  was  Issued  for  the  garnishee 
to  appear  on  April  28,  1905,  to  answer  inter- 
rogations, upon  which  the  constable  made  the 
following  return:  "I  hereby  certify  that  I 
delivered  a  true  copy  of  the  within  summons 
to  J.  F.  McDougall,  agent  of  the  Missouri, 
Kansas  &  Texas  Railway  Company,  at  Se- 
dalia,  Missouri,  on  the  17th  day  of  April, 
1905,  In  the  city  of  Sedalia,  county  of  Pettis, 
and  state  of  Missouri."  On  April  21st  the 
garnishee,  the  appellant  herein,  submitted 
its  answer  to  the  interrogations  filed,  in  which 
it  denied  all  indebtedness  to  Selfer,  or  that 
it  had  in  Its  possession  any  money  or  prop- 
erty belonging*  to  him,  and,  further,  that  It 
was  not  subject  to  garnishment  for  the  de- 
mand under  the  provision  of  section  3447, 
Rev.  St.  1899  (page  1981,  Ann.  St  1906).  On 
April  2Sth  Morris  filed  his  dental  of  the  gar- 
nishee's answer.  On  the  following  day  judg- 
ment was  rendered  against  the  garnishee  by 
default  On  this  judgment  the  execution  was 
Issued,  under  which  the  constable  seized  the 
lumber,  the  property  replevlned.  The  Judg- 
ment was  for  defendant  and  plaintiff  ap- 
pealed. 

We  have  stated  enough  of  the  facts  for 
the  purposes  of  the  case.  The  appellant's 
principal  contention  is  that  the  justice  under 
the  service  by  publication  acquired  no  ju- 
risdiction to  render  judgment  sustaining  the 
attachment,  for  the  reason  that  the  order  of 
publication  did  not  give  the  Christian  name  of 
the  defendant,  but  Issued  against  him  as  W. 
B.  Selfer.  It  Is  held:  "Where,  In  an  action 
against  a  nonresident,  the  order  of  publica- 
tion against  the  defendant  gave  his  name  as 
Q.  R.  Noland,  Instead  of  Quinces  R.  Xolaud, 
and  there  was  no  personal  appearance  under 
the  order  of  publication,  the  court  acquired 
no  jurisdiction."  SIcelton  v.  Sackett,  91  Mo. 
377,  3  S.  W.  874.  And  to  the  same  effect  Is 
the  holding  in  Turner  v.  Gregory,  151  Mo. 
100,  52  S.  W.  234.  And  the  rule  is  also  rec- 
ognized in  Vincent  v.  Meana^  184  Mo.  327, 
82  S.  W.  96. 

But  defendant  Insists  that  the  plaintiff,  as 
garnishee,  by  Its  failure  to  appear  and  de- 
fend the  garnishment.  Is  estopped,  and  can- 
not at  this  time  claim  that  the  judgment  ren- 
dered against  it  Is  void,  and  relies  to  sup- 
port Its  position  upon  Fletcher  v.  Wear,  81 
Mo.  524.  But  the  effect  of  the  holding  does 
not  go  to  sustain  defendant's  position,  but, 
on  the  contrary,  to  overturn  It  and  sustain 
the  theory  of  plaintiff. 

Other  questions  are  raised  by  the  appel- 


lant; but  as  the  record  shows,  in  any  light 
it  may  be  considered,  that  the  judgment  sus- 
taining the  attachment  is  void  for  the  rea- 
son stated,  any  further  discussion  of  the  case 
would  not  be  profitable. 

The  cause  Is  reversed  and  remanded.   All 
concur. 


GINNOCHIO-JONES    FRUIT   CO.   T.  MIS- 

SOURI,  K.  &  T.  RY.  CO. 

(Kansas  City  Court  of  Appeals.     Miasooii 

Feb.  13,  1911.) 

1.  Cabbiebb   (I   89*)— Perish  A  BUB   Fskioht— 
Refusal  to  Accept— Conversion. 

Vrliere  plaintiff  made  certain  shipments  o{ 
fruit,  with  a  memorandum  to  notify  one,  K., 
and  the  fruit  arrived,  and  K.  was  notified,  but 
refused  to  take  the  fruit,  and  defendant  aerred 
written  notice  that  unless  the  fruit  was  remoT- 
ed  within  a  time  fixed,  the  same  would  be  sold 
as  perishable  freight  and  it  was  so  sold,  the 
railroad  company  was  not  liable  for  a  conver- 
sion; Comp.  Laws  1909,  I  455,  authorizioe  a 
sale  of  perishable  freight  where  a  consignee  baa 
been  notified  of  its  arrival  and  refuses  and  neg- 
lects to  receive  the  same. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  $  89.«] 

2.  Cabbiers  (I  87*)— Pebishablk   Freight- 
Duty  OF  Consignor. 

A  consignor  of  fruit  to  his  order  is  boond 
to  have  some  one  at  destination  to  receive  it 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  |  323 ;   Dec  Dig.  !  87.*] 

3.  Cabbiebs  (I  86*) — Fbkiqht— Delivebt. 

A  shipper  has  the  ripht  to  designate  to 
whom  freight  shall  be  dehvered,  and  the  «^ 
rier  must  observe  such  direction. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  316-322;   Dec.  Dig.  8  8G.»1 

Appeal  from  Circuit  Court,  Jacltson  Coun- 
ty;   Hermann  Brumback,  Judge. 

Action  by  the  Ginnochlo-Jones  Fruit  Com- 
pany against  the  Missouri,  Kansas  &  Texas 
Railway  Company.  Judgment  for  plaintltr, 
and  defendant  appeals.  Reversed  and  re- 
manded, with  directlona 

Lee  W.  Hagerman  and  Ellison  A.  Neel.  for 
appellant    Stewart  Taylor,  (or  respondent 

ELLISON,  J.  This  action  was  begun  be- 
fore a  justice  of  the  peace,  and  is  for  the 
alleged  conversion  of  a  lot  of  apples,  valued 
at  $38.40,  shipped  over  defendant's  road  from 
Kansas  City,  Mo.,  to  Muskogee,  Okl.  The 
judgment  in  the  trial  court  was  for  the  plain- 
tiff for  that  amount  The  ground  of  conver- 
sion stated  in  plaintiff's  complaint  Is:  "That 
said  defendant,  after  receiving  said  ship- 
ment, carried  the  same  on  Its  line  of  rail- 
road to  Muskogee,  Okl.,  and  there,  without 
the  consent  of  the  plaintiff,  as  the  shipper  of 
said  shipment,  and  without  the  production 
of  the  bill  of  lading,  and  without  any  order 
from  the  plaintiff,  wrongfully  converted  the 
said  shipment  to  Its  own  use,  and  disposed  of 
aud  transferred  the  same  to  others,  and  the 
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said  shipment  has. been,  by  reason  of  such 
'wrongful  appropriation,  -wholly  lost  to  the 
plaintiff." 

It  appeared  In  evidence  that  plaintiff  is 
engaged  in  the  wholesale  fruit  business  in 
Kansas  City,  Mo.,  and  that  one  Christ  Koor- 
Is  is  engaged  In  the  sale  of  fruits  by  retail  in 
Muskogee,  Okl.,  abd  that  defendant's  road 
runs  between  the  two  points;  that  Kooris  or- 
dered 12  boxes  of  apples  from  plaintiff,  and 
the  latter,  after  some  delay,  shipped  tbem 
to  him  on  the  23d  of  December,  1907,  by  de- 
livery to  defendant  and  taking  a  bill  of  lad- 
ing, consigning  the  fruit  to  themselves,  but 
containing  the  memorandum  written  therein: 
"Notify  Christ  Kooris."  The  fruit  arrived  in 
Mnskogee  on  the  afternoon  of  December 
25th.  A  bill  of  lading,  with  a  draft  on  Koor- 
is attached  for  the  price,  was  sent  by  plain- 
tiff to  a  bank  in  Muskogee.  The  next  morn- 
ing after  arrival,  defendant's  agent  notified 
Kooris,  but  he  refused  to  take  them.  Again 
defendant  notified  him,  and  again  he  refused 
to  take  them.  Then,  on  December  28th,  the 
agent  gave  him  this  written  notice:  "Ton 
are  hereby  notified  agahi  that,  if  the  apples 
shipped  to  your  order  from  Kansas  City  on 
December  23,  1907,  are  not  removed  by  12 
noon  to-day,  same  will  be  sold  a/c  perishable 
freight  and  to  protect  the  Interest  of  all  con- 
cerned." Kooris  testified  that  he  ordered 
the  apples  for  the  brisk  ^rade  which  obtains 
Just  prior  to  Christmas,  and,  as  they  arrived 
too  late,  he  did  not  want  them,  and  would 
not  take  them.  The  fruit  not  being  taken, 
defendant's  agent  sold  It  late  that  afternoon 
for  $10.75.  It  had  begun  to  rot,  and  that 
was  the  best  price  obtainable.  The  agent 
testified  that  he  had  a  great  deal  of  trouble 
in  disposing  of  tbem;  that,  on  account  of  be- 
ing after  the  holiday  season,  buyers  were 
very  scarce;  and  that  be  "made  every  pos- 
sible effort  to  get  their  full  value." 

The  statute  of  Oklahoma  was  introduced 
in  evidence,  permitting  the  sale  of  perishable 
freight  by  the  carrier  when  not  taken  by  the 
consignee  after  notice  of  arrival.  It  reads 
as  follows:  "Perishable  property  which  has 
been  transported  to  destination  and  the  own- 
er or  consignee  notified  of  Its  arrival,  or  be- 
ing notified,  refuses  and  neglects  to  receive 
the  same,  and  pay  the  legal  charges  thereon, 
or  if  upon  diligent  Inquiry  the  consignee  can- 
not be  foimd,  such  carrier  may,  in  the  ex- 
ercise of  reasonable  discretion,  sell  the  same 
at  public  or  private  sale  -without  advertising, 
and  the  proceeds,  after  deducting  the  freight 
charges  and  expenses  of  sale,  shall  be  i>ald 
to  the  owner  or  consignee  upon  demand." 
Comp.  Laws  1909,  {  455.  It  further  appears 
that  plaintiff  did  not  ship  until  the  28d  of 
December.  It  further  appears  that  the  bank 
to  which  plaintiff  sent  the  bill  of  lading  -with 
the  draft  on  Kooris  was  careless  in  acting 
for  plaintiff.    It  was  shown  by  the  bank  of- 


ficers that  they  received  the  draft  on  Decem- 
ber 26th,  which  signifies  that  either  plain- 
tiff delayed  mailing  it,  or  it  was  delayed  in 
the  mail  somewhere.  It  appeared  in  evi- 
dence given  for  plaintiff  that  the  bank  In 
Muskogee  neglected  to  notify  it  of  Kooris' 
refusal  of  the  draft  for  nearly  two  weeks. 

Taking  the  entire  evidence,  it  affords  no 
support  for  the  verdict  and  Judgment  There 
were  delays  and  refusal  to  take  the  freight, 
all  acts  of  plaintiff  and  its  agents,  and  for 
which  defendant  is  in  no  way  responsible. 
It  -was  plaintlfTs  duty  to  have  some  one  at 
Muskogee  to  receive  the  apples  when  they 
arrived.  Freeman  &  Hinson  v.  Railway  Co., 
118  Mo.  App.  526,  93  S.  W.  302.  Plaintiff 
had  the  right  to  .designate  to  whom  the 
freight  should  be  delivered,  and  defendant 
was  bound  to  observe  the  direction.  Mar- 
shall V.  Ry.  Co.,  176  Mo.  480,  491,  75  S.  W. 
638,  98  Am.  St  Rep.  508.  It  did  designate 
Kooris  by  requiring  that  defendant  notify 
blm,  and  this  it  did  repeatedly. 

The  case  seems  to  us  to  be  an  effort  to  sad- 
dle the  carelessness  or  refusal  of  plalnUfTs 
own  agents  onto  the  unoffending  defendant 
The  only  qfuestion  in  the  case  ia  as  to  wheth- 
er any  liability  was  incurred  by  defendant  In 
disposing  of  the  apples,  and  that  must  be  an- 
swered in  the  negative.  The  law  of  Okla- 
homa, already  quoted,  permits  a  carrier,  aft- 
er notice  of  the  arrival  of  perishable  freight, 
"in  the  exercise  of  a  reasonable  discretion," 
to  sell  it  at  public  or  private  sale  without 
advertising.  The  evidence  Is  undisputed  that 
every  effort  was  made  to  sell  it  to  advantage 
and  that  $10.75  was  the  beet  price  obtain- 
able; it  being  Just  after  Christmas,  when,  as 
was  shown,  such  articles  were  dull  sale. 
There  is  no  Just  ground  to  say  that  defend- 
ant did  not  comply  -with  the  law  and  act 
with  reasonable  discretion  in  making  the 
sale.  The  freight  charges  -were  $4.03,  and 
the  sale  money  was  $10.75,  which  leaves  due 
plaintiff  the  sum  of  $6.72. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
for  that  sum.    All  concur. 


KIMB^LB  V.  McDERMOTT  et  at 

(Kansas  City  Court  of  Appeals.    Missouri. 

Feb.  13,  1911.) 

FOBCIBLK  EnTBT  and  DiTAinKB  (|  4*)— A0T8 

C0N8TITUTINO. 

Where  a  lease  provided  that  the  lessee 
should  cut  hay  and  deliver  one-half  to  the 
lessor,  and  the  lessor,  believing  that  the  lessee 
was  not  cutting  the  crop  as  it  ought  to  be  cat. 
sent  her  husband  and  lured  man  into  the  field 
where  plaintiff  was  cutting  the  hay,  and  the 
husband  and  hired  man  proceeded  to  cut  also, 
against  the  lessee's  protest,  there  being  no  in- 
terference, and  the  husband  and  the  lessee  both 
hauling  what  they  bad  cut,  there  was  no  forci- 
ble entry  and  detainer.  Rev.  St  1909,  |  7656, 
providing  that  one  forcibly  entering  anon  the 
land   of   another  and  detaining  same  shall   be 
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iiilt7  of  forcible  entry  and  detainer,  and  there 

sing  no  apparent  intent  to  teke  pouesaion  of 

the  premisea;    'bat  whatever  wrong  the  lessor 

and  ner  agenta  oommitted  was  merely  a  trea- 


Kuilty 
Being 


[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  {{  5-22;  Dec. 
Dig.  I  4.*] 

Appeal  from  Circuit  Court,  Bates  County ; 
C.  A.  Denton,  Judge. 

Action  by  George  B.  Kimble  against  liaud 
R.  McDermott  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Beversed. 

Thomas  J.  Smith,  for  appellants.  J.  S. 
Brlerly,  Chas.  W.  Sloan,  and  D.  C.  Cbastaln, 
for  respondent 

ELLISON,  J.  This  Is  an  action  of  forcible 
entry  and  detainer.  It  was  brought  in  Cass 
Cotmty  before  a  Justice  of  the  peace,  and 
was  removed  to  the  circuit  court  by  cer- 
tiorari. A  change  of  venue  was  granted,  and 
the  cause  sent  to  Bates  county,  where  it  was 
tried,  and  a  Judgment  given  for  plaintiff. 

It  appears  that  the  defendants  McDermott 
are  husband  and  wife,  and  the  defendant 
Keith  Is  employed  by  them  as  a  farm  hand ; 
that  Mrs.  McDermott  is  the  owner  of  farm 
lands  In  Cass  county,  which  she  leased  In 
writing  to  plalnttfT  from  March,  1909,  tiU 
February,  1910;  that  23  acres  of  the  land 
was  timothy  and  clover  meadow,  and  it  is 
that  part  of  the  premises  which  Is  in  contro- 
versy. It  was  provided  In  the  lease  that 
plaintiff  was  "to  cut  the  first  crop  of  hay  In 
proper  season,  and  properly  care  for  same, 
and  shall  deliver  In  alternate  loads  direct 
from  the  field  the  one-half  of  same  by  weight 
to  said  McDermott  In  bam  on  her  premises 
as  directed."  It  appears  that  Mrs.  McDer- 
mott (who  lived  near  by),  noticing  that  the 
meadow  was  not  being  cut  at  the  time  she 
thought  it  ought  to  be,  gave  plaintiff  notice 
on  the  20th  of  June  that  be  should  cut  It 
She  notified  him  again  on  the  25th  of  that 
month.  It  seems  that  plaintiff  had  begun 
cutting  the  grass,  but  was  slow  about  it  In 
a  day  or  two  Mr.  McDermott  (acting  for  his 
wife)  told  plaintiff  that  if  be  did  not  finish 
cutting  at  once,  he  would  go  into  the  field 
and  cut  the  hay  himself.  Then,  on  the  1st  or 
2d  of  July,  he  and  Keith,  as  his  employe, 
went  In  the  field  and  cut  that  part  of,  the 
hay  not  cut  by  plaintiff.  Plaintiff  was  In 
the  field  cutting  at  the  same  time,  and  pro- 
tested, and  objected  to  McDermott's  cutting. 
They  gathered  up  what  each  had  cut  and 
hauled  It  away.  There  was  no  Interference 
with  plaintiff,  or  collision  between  the  par- 
ties. Elach  of  them  proceeded  about  the  work 
without  any  trouble,  save  the  objection  made. 
McDermott  cot  Saturday  and  hauled  away 
Monday,  may  not  have  taken  It  all  until  next 
day,  and  that  was  the  extent  of  the  acts 
which  are  claimed  to  constitute  a  forcible 
entry  and  detainer.    This  action  was  begun 


before  McDermott  got  the  hay  off  of  the 
premises.  • 

The  statute  (sections  7655,  7856^  Bev.  St 
1909)  provides  that  If  any  person  shall  for- 
cibly enter  upon  the  lands  of  another,  "and 
detain  and  hold  the  same,"  he  shall  be  guilty 
of  forcible  entry  and  detainer.  It  Is  mani- 
fest that  there  was  no  intention  to  take  and 
detain  the  possession  of  the  premises.  What- 
ever wrong  defendants  may  have  committed 
was  merely  a  trespass.  Rouse  v.  Dean,  9 
Mo.  301 ;  Bell  v.  Cowan,  34  Mo.  251 ;  Powell 
V.  Davis,  54  Mo.  315. 

The  Judgment  is  reversed.    All  concur. 


PATTERSON  V.  EVANS. 

(Kansas    City    Court    of    Appeals.      MisaonrL 

Feb.  13,  1911.     Rehearing  Denied 

March  6,  19U.) 

1.  LiBRI.  ARD  SlAKDEB   ({  100*)— AICBIO0OU8 
LaNOUAOB— PLKAniNOB— ISSimS. 

Where  lil>eloas  language  is  ambignona,  the 
meaning  ascribed  thereto  by  plaintiff  in  his  pe- 
tition is  binding  on  him. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ||  246-272;    Dec.  Dig.  I 

2.  LiBia.   ARD   SULinMB  (|   100*)  —  liOKAVS 

Lanouaob. 

To  chaive  one  with  bring  delinquent  or  on 
the  black  list  or  unworthy  of  credit  does  not 
charge  dishonesty;  and  Ut  an  action  baaed  on 
the  charge  there  oati  be  no  reeorexy  on  the 
theory  that  dishonesty  was  charged. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Dec  Dig.  |  100.*] 

3.  LiBKL    AND    SlaNDBB    (f    6*)  —  LiBELOXTS 
WOBDS. 

To  publish  in  a  commercial  credit  papier 
the  false  statement  that  a  boarding  hooae  Keep- 
er is  delinquent  or  is  unworthy  of  credit  is 
libelous  per  se  as  causing  a  loss  of  credit  a 
necessity  or  convenience  in  the  business. 

[Ed.  Note.— For  other  casM,  see  Libel  and 
Slander,  Cent  Dig.  ||  8-lS;  Dec  Dig.  |  6.*] 

4.  LiBXI,   AND   Slandkb    ({    100*)  —  Sfbciai. 

DaKAOES— AlXEOATIONS. 

Where  a  publication  is  libelous  per  se,  spe- 
cial damages  need  not  be  alleged,  and  general 
damages  may  be  proved. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ||  24&-272:    Dec  Dig.  I 

5.  Libel  and  Slardkb  ({  110*)— Acnona— 
Evidence— ADiassiBiLiTT. 

Where  a  plaintiff  suing  for  a  libel  affect- 
ing her  credit  testified  as  to  her  credit  in  mer- 
cantile establishments  and  the  loos  of  it  the 
refusal  to  allow  defendant  to  show  on  her  croas- 
examlnatlon  that  she  did  not  have  credit  in 
some  of  the  establishments,  but  that  she  was 
required  to  give  chattel  mortgages  to  secure 
purchases  of  goods,  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  807-314;  Dec  Dig.  i 
110.*] 

a    LdCBK.    AND     SLANDBB    (|    89*)— PRITION— 

Bequibites. 

A  plalntifl,  suing  for  a  libel  baaed  on  a  pub- 
lication In  a  commercial  credit  paper  that  she 
was  delinquent  and  unworthy  of  credit  who 
bcMes  her  claim  on  the  fact  that  she  was  en- 
gaged in  a  business  in  which  her  credit  was  an 
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element  of  Taiu«  should  distinctly  plead  that 
at  the  time  of  the  publication  she  was  engaged 
in  a  specified  business. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  213,  214;  Dec.  Dig.  | 
89.*] 

AiHPeal  from  Circuit  Oonrt,  Jackson  Ooon- 
tj;  W.  O.  Thomas,  Judge. 

Action  by  Mary  E.  S.  Patterson  against 
Samuel  L.  Brans.  From  a  Judgment  for 
plaintifr,  defendant  appeals.  Beversed  and 
remanded. 

Holmes,  Holmes  ft  Page  and  M.  J.  Eilroy, 
for  appellant    Lyon  ft  Lypn,  for  respondmt 

ELLISON,  J.  PlalntiTs  action  Is  for  libeL 
She  recovered  Judgment  in  the  circuit  court 
for  $600  actual  and  $1,000  punittve  damages. 

It  appears  from  the  allegations  of  the  peti- 
tion that  plaintifr  purchased  of  defendant  a 
ton  of  coal,  which  proved  to  be  worthless  for 
fuel;  that  she  informed  defendant  of  that 
fact,  and  he  refused  to  allow  her  to  return 
it,  whereupon  she  notified  him  that  she 
would  not  accept  the  coal,  and  that  it  was 
subject  to  his  order,  and  refused  to  pay  for 
it;  that  defendant,  after  informing  plain- 
tiff that  he  would  do  so,  had  her  name  pub- 
lished in  a  paper  called  "Edgar  Merchants' 
Exchange,"  established  and  carried  on  for 
the  purpose  of  publishing  the  names  of  de- 
linquent debtors.  The  charge  is  then  made 
In  the  petition  in  the  following  words:  "That 
said  Edgar  Merchants'  Exchange  was  and  is 
a  Journal  published  in  lola,  Kansas,  and  in 
common  drcnlation  among  the  business  men 
in  Kansas  City,  Missouri,  and  Kansas,  and 
all  over  the  country,  which  Journal  contains 
the  names  of  delinquent  debtors  with  the 
name  of  the  person  or  firm  reporting  same, 
and  to  report  and  cause  a  name  to  be  print- 
ed in  the  delinquent  list  of  said  Journal 
means  that  the  person  so  appearing  in  said 
delinquent  list  is  unworthy  of  credit,  and 
such  list  is  commonly  known  in  the  business 
community  as  the  'black  list.'  That  the  said 
Edgar  Merchants'  Exchange  has  printed  in  it 
the  following:  'Bradstreet  and  Dun  is  the 
Wholesalers'  Bureau  of  Information,  Edgar 
Merchants'  Ezdiange  is  the  Setailers'  Bureau 
of  Information.'  'You  are,  no  doubt,  aware 
that  the  Merchants'  Exchange  Is  published 
and  revised  monthly  showing  all  dtilnquent 
debtors  in  140  different  towns  in  Kansas, 
Missouri  and  the  state  of  Oklahoma,  and 
goes  into  the  hands  of  over  4,000  merchants 
and  doctors  monthly.'  That  the  said  Edgar 
Merchants'  Exchange  has  also  printed  on  the 
first  page  the  following  instructions  above 
the  names  of  the  towns,  creditors  and  debt- 
ors: 'Instructions.  The  number  shown  be- 
fore the  names  is  the  town  number.  The 
number  shown  between  the  first  and  last 
name  is  the  month  in  the  year  the  delinquoit 
was  listed.  The  number  shown  after  the 
name  is  the  merchant's  number.     Send  out 


all  notices  to  be  due  to  list  in  from  10  to  15 
days.'  That  the  said  defendant,  who  is 
a  subscriber  to  the  Edgar  Merchants'  Ex- 
change, and  whose  name  appears  on  page  21 
of  the  1908  May  publication,  maliciously, 
wantonly,  and  wrongfully,  without  cause  and 
for  the  sole  purpose  of  injuring  plalntifTs 
credit  and  humiliating  her  and  imlawfully 
forcing  her  to  pay  htm  said  unjust  claim  for 
said  coal  and  knowing  the  same  to  be  false, 
caused  to  be  published  of  the  plaintiff  in  the 
1908  May  number  of  the  Edgar  Merchants' 
Exchange,  on  page  25,  the  following:  '82 
Patterson  9  Mrs.  3129  Bell  K.  C.  Mo.  2552.' 
That  the  number  82,  according  to  the  rules 
of  the  publication,  meant  Kansas  City,  Mo., 
and  the  number  2552,  according  to  the  rules 
of  the  publication,  referred  to  the  said  de- 
fendant whose  name  appeared  opposite  that 
number  on  page  21  as  the  subscriber  who 
caused  the  name  of  the  plaintiff  to  be  pub- 
lished. That  the  said  defendant  also  caused 
the  plaintiflTs  name  to  be  put  in  various  num- 
bers prior  to  the  May  number,  1008,  and  in 
various  numbers  since  up  to  the  filing  of  this 
suit" 

At  the  trial  two  instructions  were  given,  to 
which  defendant  excepted.  They  submitted 
as 'one  of  the  issues  in  the  case  whether 
plaintiff  was  dishonest,  and  whether  those 
reading  the  paper  and  finding  plaintiff's  name 
in  the  "delinquent  list"  would  understand 
that  such  list  "was  composed  of  persons  that 
were  dishonest  and  unworthy  of  credit"  De- 
fendant objected  to  these  instructions  on  the 
ground  that  they  Introduced  the  element  of 
dishonesty  of  plaintiff  when  that  had  not 
been  charged  as  a  part  of  the  matter  com- 
posing the  libel,  nor  had  that  meaning  been 
ascribed  to  it  We  think  the  objection  well 
taken..  The  petition  charges  that  plaintiff's 
name  was  published  in  the  "delinquent  list" 
and  that  to  "cause  a  name  to  be  printed  in 
the  delinquent  list  of  said  journal  means  that 
the  person  so  appearing  in  said  delinquent 
list  is  unworthy  of  credit,  and  such  list  ia 
conunonly  known  in  the  business  community 
as  the  black  list"  When  the  printed  lan- 
guage which  is  charged  to  be  libelous  Is  such 
that  it  may  have  differoit  meanings  or  is 
ambiguous,  the  meaning  ascribed  to  it  by  the 
pleading  will  bind  the  pleader.  Such  state- 
ment of  meaning  is  a  notification  to  the  de- 
fendant of  what  he  is  charged  with  and  what 
be  must  prepare  himself  to  defend.  It  would 
violate  all  rules  of  pleading,  not  to  say  com- 
mon fairness,  to  allow  the  meaning  ascribed 
to  the  words  by  the  plaintiff  himself  to  be 
suddenly  changed  by  the  submission  of  an- 
other totally  different  meaning,  so  different 
as  to  amount  to  a  distinct  and  independent 
charge.  Smid  v.  Bernard,  31  Misc.  Bep.  35, 
68  N.  T.  Supp.  278 ;  Westbrook  v.  N.  T.  Sun, 
32  Misc.  Rep.  37,  65  N.  Y.  Supp.  399;  Wuest 
V.  Brooklyn  Citizen,  38  Misc.  Rep.  1,  76  N. 
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Y.  Supp.  706.  "He  (plaintiff)  wUl  not  be  al- 
lowed In  tbe  middle  of  the  trial  to  start  a 
fresh  Innuendo  not  In  the  pleadings.  He 
must  abide  by  the  construction  put  on  the 
words  In  his  statement,  or  else  rely  on  their 
natural  and  obvious  Import.  He  cannot  dar- 
ing the  trial  set  up  a  third  construction  of 
the  words  different  both  from  their  prima 
facie  meaning  and  from  that  pointed  out  by 
the  Innuendo."  Newell  on  Slander  and  Libel, 
629;  Odgers,  Libel  and  Slander,  102.  To 
charge  one  with  being  "delinquent"  or  with 
being  "on  the  black  list"  or  with  being  "un- 
worthy of  credit"  does  not  Imply  dishonesty. 
A  man  might,  by  some  accident,  or  misfor- 
tune, or  mismanagement,  become  delinquent 
In  payment  or  unworthy  of  credit,  and  thus 
find  his  way  to  a  creditors'  "black  list,"  and 
yet  be  scrupulously  honest.  It  was  harmful 
error  against  defendant  to  have  the  latter 
element  put  Into  the  case. 

The  question  Is  placed  before  us  whether  It 
Is  a  libel  per  se  to  publish  In  a  commercial 
credit  paper  that  a  boarding  bouse  keeper 
(giving  name).  Is  delinquent,  or  Is  imworthy 
of  credit  We  have  concluded  that  It  Is.  The 
law,  recognizing  the  harmful  results  to  busi- 
ness flowing  from  a  bad  name  or  reputation 
of  the  proprietor  concerning  such  business, 
has  always  guarded  the  good  repute  of  the 
innocent  tradesman.  So  a  publication  as  to 
one's  business  will  be  held  to  be  libelous  per 
se,  which  would  not  be  when  applied  to  the 
individual.  Thus,  printing  that  "the  opin- 
ion Is  expressed  that  a  local  bank  has  been 
secured"  by  the  plaintiff  who  was  a  merchant 
was  held  to  be  a  libel  per  se.  Mlnter  v. 
Bradstreet  Co.,  174  Mo.  444,  73  S.  W.  668. 
So  the  same  was  held  as  to  printing  that  cer- 
tain merchants  "have  assigned."  Mitchell  v. 
Bradstreet  Co.,  U6  Mo.  226,  22  S.  W.  858, 
724,  20  L.  R.  A.  138,  38  Am.  St  Rep.  692. 
And  in  this  court  It  was  held  to  be  libelous 
per  se  to  print  that  "Joseph  Hermann,  brick- 
maker,  Is  In  the  hands  of  the  sheriff."  Her- 
mann y.  Bradstreet  Co.,  19  Mo.  App.  227. 

Something  was  stated  In  argument  tend- 
ing to  disparage  an  action  for  libel  which  af- 
fects a  business  said  to  be  so  inconsequen- 
tial as  a  boarding  house  keeper.  But  It  must 
be  borne  In  mind  that  the  law  Is  not  so  re- 
stricted In  Its  terms  and  meaning  as  only  to 
include  the  ordinary  mercantile  pursuits.  It 
Is  familiar  learning  in  the  law  of  libel  that 
it  Includes  the  professional  man,  tradesman, 
and  artist  And  It  Is  said  by  the  Supreme 
Court  of  Michigan  (Weiss  v.  Whlttemore,  28 
Mich.  366)  and  by  Townsend  on  Slander  and 
Libel,  quoted  approvingly  by  our  Supreme 
Court  in  Mlnter  v.  Bradstreet  Co.,  supra,  to 
Include  a  "trade"  or  "employment"  And  Her- 
mann V.  Bradstreet,  supra.  Involved  the  libel 
of  a  brlckmaker.  We  therefore  can  see  no 
reason  why  the  law  may  not  be  applied  to  a 
boarding  house  keeper.  In  this  case  the  dam- 
age is  claimed  to  have  resulted  to  plaintiff 


from  a  loss  of  credit,  and  It  Is  suggested  that 
credit  is  not  necessary  to  such  business.  Or- 
dinarily credit  Is  a  necessity  or  convenience 
to  any  business  which  requires  porcbases, 
whether  It  be  large  or  small.  At  least,  it  Is 
a  right  which  accompanies  a  good  bnalneBs 
reputation,  and  It  should  receive  the  protec- 
tion of  the  law. 

There  were  no  special  damages  alleged. 
But,  as  the  publication  Is  libeloos  per  se, 
none  need  be  alleged,  and  general  damages 
may  be  proven.  Hermann  v.  Bradstreet  Co., 
supra.  In  proving  general  damages  plaintiff 
gave  testimony  as'  to  her  credit  In  certain 
mercantile  establishments  and  the  loss  of 
It  Defendant  then.  In  cross-examination,  nn- 
dertook  to  show  by  her  that  she  did  not  have 
credit  in  some  of  these  by  showing  that  she 
was  required  to  give  chattel  mortgages  to  se- 
cure purchases  of  furniture.  This  tbe  court 
disallowed,  and  we  think  the  ruling  was  er- 
ror. It  was  cross-examination  on  the  rery 
subject  she  testified  in  chief  and  tended  to 
explain,  or  qualify,  or  contradict  what  she 
had  stated  as  to  her  credit 

The  position  of  the  plaintiff  concerning  the 
application  of  the  words  published  is  not  suf- 
ficiently definite.  If  It  Is  Intended  that  her 
claim  of  damage  Is  to  be  based  upon  the  fact 
that  she  was  engaged  In  a  business  In  which 
credit  was  an  element  of  value,  she  should 
distinctly  plead  that  at  the  time  of  the  pab- 
llcatlon  she  was  engaged  In  the  business  of  a 
boarding  house  keeper. 

Tbe  Judgment  Is  reversed  and  the  canse 
remanded.    All  concur. 


CITY  OP  CARDTHERSVILLB  t.  PALS- 

GBOVE. 

(St.  Louis  Court  of  Appeals.     Missouri.     Feb. 

21,  1911.) 

MtlNIClPAI.    COBPORATIONS    (|    642*>— AllTBM- 

ANCB — Insufficient  Pbkskhtatioii  of  Ap- 
peal. 

A  prosecution  for  violating  a  dty  ordi- 
nance being  a  civil  action,  a  conviction  will  be 
affirmed  on  noncompliance  with  the  statute  and 
rules  governing  prosecution  of  civil  api>eala, 
which  require  filing  of  abstracts,  briefs,  assign- 
ments of  or  joinder  in  error,  etc 

[Ed.  Note.— For  other  cases,  see  Mnnicupal 
Corporations,  Dec.  Dig.  |  642.*] 

Appeal  from  Oircolt  Court,  Pemlsoot  Oonn- 
ty ;  Hairy  C.  Riley,  Judge. 

Willie  Palsgrove  was  convicted  of  violat- 
ing an  ordinance  of  the  City  of  Carutitersvllle 
by  maintaining  a  nuisance,  and  she  appeals. 
Affirmed. 

J.  S.  Oossom  and  Ward  &  C>>llln8,  for  ap- 
pellant Everett  Reeves  and  Vance  J.  Hlgga, 
for  respondmt 

REYNOLDS,  P.  X  This  case  originated  In 
the  police  court  of  the  city  of  CaruthersvUle, 
a  city  of  the  fourth  class,  in  which  court  ap- 
pellant was  tried  and  convicted  of  malntaln- 
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tng  a  Dtdsance,  In  violation  of  the  ordinances 
of  that  city.  Sbe  appealed  to  the  circuit 
court  of  PemlBCOt  county,  and  at  a  trial  there 
was  again  convicted,  and  her  punishment  as- 
sessed at  $5  fine  and  costs  of  the  cause.  Sbe 
afterwards  duly  perfected  her  appeal  to  this 
court,  filing  a  full  transcript  here  on  the  4th 
of  January,  1910.  But  appellant  has  in  no 
other  particular  compiled  with  the  rules  of 
this  court  governing  the  filing  of  abstracts, 
briefs,  and  arguments,  nor  has  any  assign- 
ment or  Joinder  In  error,  If  that  Is  required, 
been  filed  In  this  court.  Counsel  for  the  dty 
move  to  dismiss  the  appeal  or  affirm  the  Judg- 
ment of  the  circuit  court  for  failure  of  ap- 
pellant to  comply  with  rules  13,  14,  16,  and 
18  of  this  court  (112  S.  W.  vl,  vll). 

Our  statute  (section  6312,  Rev.  St  1909) 
provides  that  no  assignment  of  error  or  Join- 
der In  error  shall  be  necessary  upon  any  ap- 
peal or  writ  of  error  in  any  criminal  cause, 
but  that  the  appellate  court  shall  proceed 
upon  the  return  thereof  without  delay  and 
render  Judgment  on  the  record  before  it 
This  section,  in  terms,  is  apt>llcable  to  crim- 
inal cases  alone.  This  court  in  the  case  of 
City  of  Mexico  v.  Harris,  115  Mo.  App.  707, 
loc.  dt  711,  92  S.  W.  505,  following  the  de- 
cision of  the  Supreme  Court  in  the  case  of 
City  of  Gallatin  v.  Tarwater,  143  Mo.  40,  44 
S.  W.  750,  and  other  cases  cited  In  the  opin- 
ion (115  Mo.  App.,  loc.  dt  711,  02  S.  W.  505), 
held  that  a  prosecution  for  a  violation  of  a 
city  ordinance  is  not  a  criminal,  but  a  dvil, 
action.  Hence  the  rules  of  court  applicable 
to  civil  actions  apply. 

For  failure  to  comply  with  the  statute  as 
to  prosecution  of  appeals  and  the  rules  of 
this  court  above  referred  to,  the  Judgment  of 
the  drcuit  court  in  this  case  la  affirmed. 

NORTONI  and  CAULFIELD,  JX,  concur. 


ROSENBERGER  v.  PACIFIC  EX- 
PRESS GO. 

(St  Lonls  Court. of  Appeals.     Missouri.     Feb. 
21,  1911.) 

Apfkal   and  Ebbob   (S  867*)  —  Affidavit— 
sufficiknot. 

A  paper  filed  in  the  appellate  court,  letting 
out  tliat  one  of  the  attorneys,  aa  agent  for  ap- 
pellant and  for  the  purpose  of  taking  an  ap- 
Seal,  states  that  it  is  not  made  for  vexation  or 
elay,  etc.,  but  not  signed  and  attested,  leaves 
the  appellate  court  without  jurisdiction. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
E^rto^  Cent  Dig.  S|  1093-1906;  Dec.  Dig.  | 
867.*) 

Appeal  from  Circuit  Court  Montgomery 
County;  Jas.  D.  Bamett  Judge. 

Action  by  Emll  Ros«nberger  against  the 
Padflc  Express  Company.  From  a  Judg- 
ment for  plalntur,  defendant  appeals.  Strick- 
en from  docket 


J.  L.  Minnis  and  G.  Pitman  Smith,  for  ap- 
pellant E.  Rosenberger  &  Son,  for  respond- 
ent 

RE:TN0LDS,  p.  J.  Id  this  case  respond- 
ent filed  a  motion  to  dismiss  the  appeal  for 
reasons  stated,  which  motion  was  sustained, 
and  the  appeal  dismissed.  Afterwards,  on 
application  and  motion  of  appellant  that  or- 
der of  dismissal  was  set  aside;  leave  being 
at  the  same  time  granted  respondent  to  file 
a  supplemental  or  additional  abstract  That 
was  done.  It  appears  by  this  additional  ab- 
stract filed  by  respondent  the  facts  In  which 
are  not  controverted,  that  no  affidavit  for 
appeal  was  ever  in  fact  made  or  filed.  A 
paper  appears  to  have  been  filed,  in  which 
paper  it  is  set  out  that  one  of  the  attorneys, 
as  agent  for  appellant,  and  for  the  purpose 
"of  taking  an  appeal  herein,"  states  that  the 
appeal  "is  not  made  for  vexation  or  delay, 
but  because  this  affiant  and  appellant  be- 
lieves that  the  said  appellant  is  aggrieved 
by  the  Judgment  and  dedsion  of  the  above 
named  court"  This  form  is  correct  But 
the  paper  itself,  as  set  out  in  respondent's 
supplemental  abstract,  is  neither  signed  by 
any  one,  nor  Is  the  blank  Jurat  to  it  signed  or 
attested  by  the  clerk.  To  all  Intents  and 
purposes  it  is  a  blank  piece  of  paper,  which 
was  filed  in  the  case.  As  we  are  wholly 
without  Jurisdiction  of  the  cause,  following 
the  decision  of  the  Kansas  City  Court  of  Ap- 
peals in  Peters  v.  Edge,  87  Mo.  App.  283, 
all  that  we  can  do  is  to  strike  the  cause 
from  the  docket  as  one  not  in  court 

Our  Supreme  Court,  in  Lengle  v.  Smith, 
48  Mo.  276,  under  practically  the  same  kind 
of  facts,  held  that  the  appeal  should  be  dis- 
missed. But  no  question  was  there  raised 
as  to  the  proper  order  to  be  made.  In  State 
ex  rel.  v.  Broaddus,  210  Mo.  1,  108  S.  W. 
544,  where  the  question  presented  to  the 
Kansas  City  Court  of  Appeals  was  whether 
the  affidavit  for  appeal  was  sufficient  that 
court  on  motion  dismissed  the  appeal.  While 
the  Supreme  Court,  in  issuing  its  writ  of 
mandamus  to  the  Judges  of  the  Kansas  City 
Court  of  Appeals,  held  that  the  affidavit 
which  the  latter  court  held  Insufficient  was 
sufficient  and  that  the  appeal  was  Improp- 
erly dismissed,  this  was  so  held,  not  because 
that  was  or  was  not  the  proper  form  of  or- 
der to  make,  but  because  the  affidavit  was 
In  itself  snffldent  So  the  form  of  the  or- 
der, the  proper  order  to  enter,  was  not  dis- 
cussed or  decided.  What  we  have  to  deal 
with  Is  that  this  case  is  here  on  the  order 
of  the  drcuit  court  granting  an  appeal,  and 
that  order  unsupported  by  any  affidavit  In 
the  Broaddus  Case,  however,  it  Is  distinctly 
decided  that  the  order  of  the  court  granting 
the  appeal  does  not  confer  Jurisdiction  of 
an  appeal;  that  the  order  granting  an  ap- 
peal, in  the  absence  of  proper  affidavit  there- 
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for,  confers  no  jurlsdlctloii  upon  the  appel- 
late court.  The  determination  of  this  point 
of  practice  is  not  very  important  one  way 
or  the  other,  except  with  the  view  of  fol- 
lowing correct  rules  of.  practice.  It  seems 
to  us,  on  principle,  that  the  correct  order  In 
this  case  should  be  one  striking  the  cause 
from  the  docket,  not  one  dismissing  the  ap- 
peal, although  practically  both  produce  the 
same  result;  that  is  to  say,  the  case  goes 
out  of  this  court  as  one  not  properly  brought 
here  by  appeal.  That  leaves  the  judgment 
of  the  circuit  court  exactly  where  It  was  at 
the  time  of  Its  rendition. 

Accordingly  the  order  in  this  case  Is  that 
the  cause  be  stricken  from  the  docket. 

NORTONI  and  CAULFIELD,  JJ.,  concnr. 


SOUTH  SIDE  BEAI/nr  CO.  t.  ST.  LOUIS 
ft  S.  P.  R.  CO. 

(Springfield  CTourt  of  Appeals.    Missouri.    Feb. 
6,  1911.) 

1.  Afpeai.   and    Ebbor   ({   14*)  —  Cbobs-Af- 

FEALS. 

Where  a  croBS-appeal  is  taken,  the  parties 
may  file  a  Joint  bill  of  exceptions  and  have 
their  transcript  prepared  bringing  np  all  the 
exceptions,  or  they  may  file  separate  bills  of 
exceptions  in  the  trial  court,  and  each  party 
may  prepare  an  abstract  to  be  filed  in  the  Ap- 
pelkte  Court,  but  where  neither  of  these  courses 
is  pursned  and  there  is  no  separate  abstract  of 
record  and  no  bill  of  exceptions  prepared  or 
filed  by  the  respondent,  though  be  obtained 
leave  to  file  a  bill  of  exceptions,  the  cross-ap- 
peal was  not  perfected  and  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  48-68;  Dec.  Dig.  {  14.*] 

2.  Railboads  <|  113*)— Fbarohisi»— Bbidoks 
— Nkouobnob. 

Where  a  railroad  constmcts  a  bridge,  it 
moat  use  ordinary  care  not  to  injure  the  rights 
of  owners  of  adjacent  property. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {|  851-364;   Dec.  Dig.  {  113.*] 

8.  Watkbs  and  Watsb  CouBSna  (|  171*)— 

iNTzarEBENOK  WITH— Nuisance. 

No  one  can  materially  interfere  with  the 
waters  of  running  streams,  so  as  to  invade  the 
rights  of  others,  any  such  interference  being 
per  se  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
W'ater  Courses,  Cent  Dig.  H  21&-222;  Dec. 
Dig.  I  171.*] 

4.  Watebs  and  Watxb  Coubseb  (I  171*)— 

INTEBFEBKNCE   WITH. 

Under  Rev.  St  1909,  |  3049,  permitting 
railroad  companies  to  build  bridges  across 
streams  in  construction  of  their  road,  but  re- 
quiring them  to  restore  the  stream  or  water 
course  to  its  former  state,  or  to  such  state  as 
not  unnecessarily  to  impair  its  usefulness,  a 
railroad  company  constructing  its  road  over  a 
water  course  is  bound  to  leave  waterways  or 
openings  sufficient  as  an  outlet  for  all  water 
that  may  reasonably  be  expected  to  Sow  through 
such  water  course,  taking  into  conaideration 
such  freshets  as  might  reasonably  l>e  expected 
to  occur,  in  view  of  the  size  of  the  stream,  its 
carrying  capacity,  and  the  character  of  the 
country  contributing  to  its  fiow,  but  it  is  not 
liable  for  failing  to  provide  for  a  fiood  which 


vf, 


Is  not  only  extraordinary,  bnt  Jinprecedented. 
and  could  not  reasonably  have  l>een  foreseen. 

W!E3d.  Note.— For  other  cases,  see  Waters  and 
ater  CJonrses,  Gent  Dig.  If  216-222;    Dec. 
Dig.  {  171.*P 

6.  Watebs  and  Watkb  Covksbs  (i  171*)— 
Raiiaoad  Bbidobs— Anticifatiho  Floods. 
If  at  the  time  of  the  construction  of  a  rail- 
road bridge  over  a  water  course  extraordinary 
inundations  have  occurred  within  the  memory 
of  men  then  living,  their  recurrence  should  be 
anticipated  and  provided  against 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {f  216-222;  Dec. 
Dig.  I  171.*P 

6.  Watebs  and  Wateb  Coubsks  (t  179*)— 
Obstbuoiion- Flood  Watebs  —  Bbidges— 
LoABiurr. 

In  an  action  against  a  railroad  tot  dam- 
ages caused  by  the  obstruction  of  a  stream  by 
placing  a  heavy  iron  girder  across  it  impeding 
the  flow  of  the  water  daring  heavy  rainfslj, 
thereby  flooding  plaintiffs  bind,  evidence  KM 
to  present  a  Question  for  the  jury  whether  tlie 
rainfall  preceding  the  flood  was  so  unusual  and 
unprecedented  that  it  could  not  have  been  rea- 
sonably anticipated  and  guarded  against 
[E>1.  Note.— For  other  cases^see  Waters  and 
ater  (bourses,  (^nt  Dig.  {  290;  Dec.  Dig.  i 
179.*]  •   .         .  -  • 

7.  Neolioence  (I  61*)— Act  of  God- Con- 
TBiBCTivE  Acts. 

If  the  defendant's  negligence  commingled 
with  and  operated  as  a  contribative  element 
proximate  to  the  injury,  it  is  liable,  even  thongli 
snch  injnry  was  due  to  an  act  of  God. 

lEA.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  74,  75;   Dec  Dig.  f  6L*] 

S.  Watebs  and  Wateb  Coubses  (i  171*)— 

OBSTBOOTION- InJTTBT— LlABILITT, 

Where  a  railroad  company,  on  complaint 
that  its  bridge  over  a  stream  was  an  obstruction 
to  the  escape  of  flood  water,  promised  to  remedy 
the  difficulty,  and  altered  the  bridge,  but  did 
not  remove  the  chief  obstruction,  an  iron  girder 
resting  on  piling,  except  to  move  it  from  under 
the  bridge  and  leave  it  still  spanning  the  stream 
as  tiefore,  the  railroad  was  liable  for  injuries  to 
adjoining  lands  by  floods  which  otherwise  might 
have  passed  under  the  bridge. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Ourses,  Cent  Dig.  ff  216-322;  Dec. 
Dig.  I  171.*] 

9.  Watebs  and  Wateb  Coubses  (|  178*)— 
OBSTBUCTioN—DAXAaEs— Evidence. 

In  an  action  for  damages  to  land  by  flood- 
ing caused  by  the  obstruction  of  a  streun,  eri- 
dence  k«ld  insufficient  to  sustain  a  finding  of 
$1,000  as  the  amount  of  damages  to  the  sale  of 
the  property  by  the  flood. 

[Ed.  Note.— FV)r  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  251-256;  Dee. 
Dig.  i  178.*] 

10.  Damages  (|  20*)— Gbounds— Tobts. 

A  wrongdoer  is  liable  for  all  injuries  di- 
rectly resulting  from  the  wrongful  act,  whether 
or  not  they  could  have  been  foreseen  by  hhn,  it 
they  are  ue  legal  and  natural  consequence  of 
the  wrongful  act  and  are  such  as,  by  common 
experience  and  in  the  usual  course  of  events, 
might  reasonably  have  been  expected. 

[Ed.  Note.— For  other  cases,  see  Damagei, 
C^t  Dig.  if  66-67;   Dec  Dig.  |  20.*] 

11.  Watebs  and  Wateb  Coubses  (|  178*)— 
Flooding  Lands- Damages. 

The  measure  of  damages  to  land  by  flood- 
ing is  the  ditCerence  in  the  value  of  the  land 
itself  before  and  after  the  injnry,  and  the  valne 
of  improvements  injured  or  destroyed,  such  val- 
ue being  measured  by  the  amount  required  to 


^. 
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restore  the  premiseB  to  their  original  condition, 
and  If  the  Injury  to  houses  or  other  improye- 
ments  has  interfered  with  the  beneficial  enjoy- 
ment of  the  premises,  the  rental  value  while  re- 
storing the  improvements  may  l>e  recovered. 
WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Gent.  Dig.  If  251-255;  Dec. 
IMg.  t  17&*] 

Appeal  from  Cape  Girardeau  Court  of  Com- 
mon Pleoa ;  R.  O.  Ranney,  Judge. 

Action  by  the  South  Side  Realty  Company 
against  the  St  Louis  &  San  Francisco  Rail- 
road Company.  From  a  judgment  for  plain- 
tur,  defendant  appeals.  Reversed  and  re- 
manded. 

This  Is  an  action  commenced  in  Cape  Gir- 
ardeau county  for  damages  caused  by  three 
successive  overflows  of  Cape  La  Croix  creek. 
The  claim  of  the  petition  is  that  the  defend- 
ant maintained  a  bridge  across  this  stream 
which  dammed  up  the  natural  water  course 
of  the  creek,  causing  the  creek  to  overflow 
upon  the  plaintiff's  land.  The  i>etltlon  was 
In  three  counts,  for  three  -  successive  over- 
flows. The  Jury  found  a  verdict  for  the  de- 
fendant on  the  flret  and  second  counts  and 
for  the  plaintiff  on  the  third  count  In  the 
sum  of  $1,000,  from  which  the  defendant  ap- 
pealed to  the  St  Louis  0>urt  of  Appeals. 
The  cause  was  transferred  to  this  court  and 
the  luirtles  have  filed  their  briefs  and  argued 
the  case,  thus  eliminating  the  question  of  ju- 
risdiction. 

The  tUrd  count  of  the  petition  is,  in  part 
as  follows:  "Plaintiff  further  states  that 
said  Cape  La  Croix  creek  drains  a  territory 
extending  about  ten  miles  northwest  of  said 
crossing;  that  It  flows  to  the  east  and  south 
from  said  crossing  by  winding  course  for  a 
distance  of  five  miles,  when  It  empties  into 
the  Mississippi  river;  that  at  said  crossing 
its  direction  is  east  and  west  at  right  angles 
to  the  right  of  way,  but  that  a  quarter  of  a 
mile  west  of  said  crossing  it  verges  to  the 
northwest,  and  at  a  point  opposite  Sulphur 
Springs  crossing  Is  about  a  half  a  mile  dis- 
tant Plaintiff  further  states  that  prior  to 
the  year  1907,  the  western  railroad  bridge  of 
the  defendant  at  the  Cape  La  Croix  crossing 
was  supported  by  a  massive  Iron  girder,  five 
feet  wide  by  forty-six  feet  long,  resting  upon 
two  bents  of  piling  each  sixteen  Inches  thick 
and  driven  Into  the  bed  of  the  stream;  that 
said  girder  extended  down  between  the  banks 
four  and  one-half  feet  and  reached  from 
bank  to  bank;  that  some  time  during  the  year 
1007,  the  defendant  commenced  to  alter  said 
bridge  and  in  so  doing  moved  said  girder  out 
from  under  said  bridge,  but  Instead  of  re- 
moving the  girder  from  the  water  course, 
neither  lifted  nor  lowered  it  but  negligently 
left  it  relatively  in  the  same  position  it  for- 
merly occupied  in  the  water  course,  except 
that  It  stood  at  the  eastern  edge  of  the 
bridge  and  had  wholly  ceased  to  be  a  part  of 
It  or  to  furnish  it  any  support  or  strength; 
and  the  defendant  negligently  wholly  failed 


to  remove  said  bents  of  piling,  although,  aft- 
er the  alteration  was  made,  they  wholly 
ceased  to  be  any  part  of  said  bridge;  that 
the  said  girder,  after  its  removal,  still  reach- 
ed from  bank  to  bank,  Its  upper  edge  lying 
almost  level  with  the  tops  of  the  banks  and 
Its  body  extending  down  into  the  water 
course  four  and  one-half  feet;  that  said  pil- 
ing and  said  girder  so  placed  constituted  ob- 
structions In  said  water  course  and  when  the 
water  rose  in  the  stream  acted  as  a  dam 
and  held  back  the  water;  that  they  made  the 
current  of  the  stream,  for  a  great  distance 
above  the  bridge,  much  more  sluggish  and 
reduced  the  capacity  of  the  water  course  to 
carry  off  the  flood  waters  about  one-half. 

Plaintiff  states  that  on  the  day  of 

February,  1908,  while  the  defendant  was 
maintaining  said  obstructions,  and  by  reason 
thereof,  the  waters  of  Cape  La  Croix  creek 
were  held  hack  and  flowed  over  its  banks  and 
on,  over  and  across  the  premises  of  plaintiff, 
lying  on  both  sides  of  the  creek;  that  said 
waters  washed  the  soil  thereof  and  became 
confined  and  held  back  by  the  embankment 
of  defendant,  and  remained  standing  on 
plaintiff's  premise,  to  the  great  damage  of 
plaintiff.  And  plaintiff  charges  that  by  rea- 
son thereof  It  has  been  hindered  and  delay- 
ed In  the  use.  Improvement  rental  and  sale 
of  said  premises;  that  it  will  be  put  to  great 
expense  in  restoring  the  soil  washed  away 
by  the  water ;  that  it  was  put  to  expense  In 
endeavoring  to  protect  the  premises  from 
further  overflows,  to  the  additional  damage 
of  the  plaintiff  in  the  sum  of  $1,000,  for 
which  sum  it  also  prays  judgment"- 

The  answer  was,  besides  a  general  denial, 
a  plea  that.  If  plaintiff  was  damaged  at  all, 
such  damage  was  the  result  of  an  unusual 
flood  In  the  stream  mentioned,  and  that  the 
defendant  Incurred  no  liability  therefor.  The 
first  flood  occurred  on  November  17,  1906, 
the  second  about  December  27,  1906,  and  the 
third  about  February  14  or  16,  1908. 

The  evidence  tended  to  show  that  plaintiff. 
South  Side  Realty  Company,  became  the 
owner  of  the  premises,  which  it  claimed  was 
damaged,  about  July,  1906.  The  property 
extended  along  the  west  side  of  defendant's 
railroad  and  the  Scott  county  gravel  road 
for  a  distance  of  900  feet  north  of  the  creek 
and  something  like  400  or  600  feet  south  of 
It  The  plaintiff  corporation  was  organized 
for  the  purpose  of  buying  and  selling  real 
estate,  erecting  hotels,  halls,  and  other  build- 
ings, and  to  purchase,  own  and  rent  build- 
ings, in  the  city  and  county  of  Cape  Girar- 
deau. After  it  became  the  owner  of  the 
premises  In  question.  It  subdivided  it  Into 
blocks  and  Iota — 6  blocks  and  91  lots.  The 
defendant's  railroad  paralleled  the  property 
on  the  east  The  railroad,  after  leaving  the 
dty  of  Cape  Girardeau,  runs  in  a  southwest- 
erly direction,  and  the  property  claimed  to 
have  been  damaged  Is  west  of  the  tracks.    At 
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the  times  mentioned  tbe  defendant  was  oper- 
ating tbe  railroad  and  maintaining  a  bridge 
across  the  creek.  The  track  crosses  the  Sul- 
phur Springs  branch,  a  half  mile  north  of 
Cape  La  Croix  creek,  the  former  being  dry 
the  greater  part  of  the  year.  These  streams 
run  nearly  parallel  and  the  water  flows  from 
west  to  east.  In  Its  natural  state,  Cape 
La  Croix  creek  Is  narrow — about  15  or  20 
feet  wide — and  has,  approzlma^tely,  two  or 
three  feet  of  water.  At  the  point  where  the 
railroad  crosses,  it  flows  east  At  this 
'  point,  the  distance  across  the  waterway  at 
the  tops  of  the  banks  is  about  50  feet,  and 
the  depth  of  the  water  course  there,  at  the 
deepest  place  near  the  middle  of  the  stream, 
will  average  15  feet.  There  had  been  a 
wooden  bridge  at  this  place,  but  In  the  year 
1902  it  was  replaced  by  a  steel  girder,  46 
feet  long  and  5  feet  in  depth.  This  girder 
consisted  of  two  stringers  girded  together 
with  iron  bars  and  they  rested  on  a  rock 
base  in  the  creek  on  each  side,  and  on  the 
girder  ties  were  laid.  The  two  pieces  of 
iron  that  constituted  the  girder  were  ahout 
four  and  one-half  feet  apart  and  sat  Im- 
mediately underneath  the  rails.  Measure- 
ments had  been  made  of  the  depth  of  the 
stream  from  that  bridge  and  the  result  show- 
ed a  depth  at  the  deepest  place  of  10  feet 
from  the  bottom  of  the  girder  to  the  bottom 
of  the  creek;  and  on  one  side  It  ran  up  to 
within  1  f^ot  9  inches  and  on  the  other 
Bide  within  2  or  3  feet,  averaging  6  feet  from 
the  bottom  of  the  girder  to  the  bottom  of 
the  cre^k  bed.  The  girder  itself  extended 
below  the  top  of  the  bank  5  feet  from  the 
ties  down,  and  all  of  the  girder  was  within 
the  water  course;  that  Is,  the  top  of  the 
girder  was  even  with  the  top  of  tbe  bank, 
and  the  bottom  of  the  railroad  rail  was  about 
a  foot  or  a  foot  and  one-half  above  the  top 
of  the  bank.  A  computation  was  made  show- 
ing the  number  of  square  feet  in  the  space 
below  the  girder  and  the  number  of  square 
feet  in  the  surface  of  the  girder  which  was 
within  the  banks  of  the  creek.  This  meas- 
urement showed  there  were  228  square  feet 
in  the  space  below  the  girder  and  230  square 
feet  in  the  girder  included  within  the  banks 
of  the  stream;  so  that  the  girder  occupied 
about  one-half  of  the  space  in  the  creek  bed 
below  the  ties  of  the  railroad. 

Several  letters  were  written  by  plaintiflF  to 
defendant's  superintendent  in  which  it  com- 
plained of  the  trestle  across  Cape  La  Croix 
creek,  notifying  defendant  that  It  was  so  con- 
structed as  to  Interfere  with  the  flow  of  the 
water  down  tbe  creek  in  its  natural  cbaimel, 
and  that  such  obstruction  had  caused  great 
damage  to  property  along  the  track  by  caus- 
ing it  to  be  flooded.  The  defendant,  in  De- 
cember, 1906,  wrote  plaintiff  that  it  would 
immediately  place  an  order  for  an  additional 
span  to  the  bridge  and  make  an  increased 
waterway  suflldent  to  take  care  of  the  water 
carried  by  tbe  stream  and  that  plaintiff 
could  be  assured  such  installation  would  take 


place  without  any  more  delay.  On  June  30, 
1907,  the  general  superintendent  of  tbe  de- 
fendant was  again  notifled  by  plaintiff  that 
Its  failure  to  improve  tbe  bridge  as  agreed 
was  causing  continued  damage  by  reason  of 
the  overflow  on  plaintiff's  property;  and,  on 
this  date,  the  plaintiff  was  again  informed 
that  defendant  had  a  new  structure  ordered, 
and  that  in  a  few  days  It  would  commence 
to  make  the  changes  so  that  the  bridge  could 
be  installed  without  further  delay.  Prior  to 
the  time  of  the  last  flood  and  some  time  dur- 
ing the  year  1907,  the  evidence  tended  to 
show  that  defendant  did  commence  to  alter 
the  bridge,  and  in  so  doing  moved  tbe  girder 
out  from  under  the  bridge;  but,  instead  of 
removing  this  girder  from  the  water  coarse, 
it  neither  lifted  nor  lowered  it,  but  left  it  iu 
about  the  same  position  It  formerly  occupied 
in  the  water  course  except  that  it  stood  at 
the  eastern  edge  of  the  bridge  and  had  been 
separated  from  the  bridge  so  as  not  to  form 
any  part  of  it  Also,  that  defendant  had 
failed  to  remove  the  bents  or  piling,  although 
they  had  wholly  ceased  to  be  any  part  of  tbe 
bridge.  After  the  girder  was  removed.  It 
still  reached  from  bank  to  bank,  the  upper 
edge  lying  almost  level  with  the  tops  of  the 
banks  and  its  body  extending  down  into  tbe 
water  course  some  four  and  one-half  feet  so 
that  it  constituted  about  the  same  obstruc- 
tion to  the  flow  of  the  water  in  the  channel 
of  the  stream  that  It  bad  prior  to  Its  detacb- 
ment  from  the  bridge. 

The  evidence  tended  to  show  that  the  three 
overflows  were  caused  by  unusual  floods; 
that  the  rainfall  on  the  17th  and  18th  of 
November,  1906,  was  2.82  Inches;  on  the  15th 
of  December,  1906,  2.28  inches;  and  on  the 
14th  and  15th  of  February,  1908,  3.92  Inches; 
and  that  the  resultant  overflows  were  almost 
unprecedented  in  the  history  of  that  commu- 
nity. The  plaintiff's  evidence  tended  to  show 
that  the  last  overflow  causing  damage  to 
plaintiff's  property  was  occasioned  by  the 
condition  of  the  bridge.  At  this  overflow, 
there  was  a  difference  in  the  height  of  tbe 
water  on  the  west  and  east  sides  of  the 
bridge  of  as  much  as  four  feet 

The  evidence  showed  that  the  property  in 
question  cost  plaintiff  about  $3,500,  but  was 
worth  considerably  more.  After  the  second 
overflow,  plaintiff  expended  some  $30  or  $40 
in  building  a  levee.  The  plaintiff  had  boilt 
a  four-room  frame  bouse  on  one  of  the  lots 
and  had  rented  it  at  $8  a  month,  but  daring 
the  flood  of  1908  the  water  entered  the  house 
and  was  up  to  within  eight  inches  of  tbe 
wlndow-sill.  The  plaintiff  sold  the  lots  on 
easy  terms — at  four  or  five  dollars  a  month 
— for  from  $90  to  $200,  each,  averaging,  per- 
haps, $125.  The  evidence  tended  to  show  that 
after  the  last  flood  plalntifl  was  unable  to 
sell  any  more  of  the  lots,  plalntlfTs  salesman 
testifying  tliat  one  of  the  reasons  tbe  lots 
were  not. sold  as  they  were  before  the  last 
flood  was  on  account  of  the  overflow.  The 
evidence  tended  t«  show  that  some  900  cubic 
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yards  of  soil  was  washed  away  by  the  ©▼er- 
flowB,  and  that  It  wonld  cost  40  cents  a  yard 
to  restore  the  dirt  to  Its  original  position. 

W.  F.  Erans  and  Moses  Wbybark,  for  ap- 
pellant M.  A.  Dempsey  and  Frank  Kelly, 
for  respondent 

NIXON,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  plaintiff  attempted  a  cross- 
appeal,  and  Its  purported  abstract  shows  the 
following  state  of  facts:  That  on  the  day 
the  Jury  returned  its  verdict  the  plaintiff 
filed  a  motloh  for  a  new  trial  setting  up  (1) 
that  the  cooirt  erred  In  admitting  evidence 
over  plalntifCa  objections;  (2)  in  excluding 
evidence  offered  by  plaintiff ;  (3)  In  granting 
Instructions  requested  by  defendant ;  (4)  that 
the  Jury  failed  to  follow  instructions;  (5) 
that  the  finding  of  the  Jury  is  contrary  to 
the  evidence;  and  (6)  that  the  finding  of  the 
jury  is  contrary  to  law.  That  this  motion 
was  overruled  and  affidavit  for  appeal  filed 
and  appeal  granted  and  90  days  given  within 
which  to  prepare  and  file  bill  of  exceptions. 

When  cross-appeals  are  taken  in  any  case 
the  parties  may  file  a  Joint  bill  of  excep- 
tions and  have  their  transcript  prepared 
bringing  up  all  the  exceptions  to  this  court ; 
or,  they  may  file  separate  bills  of  exceptions 
in  the  trial  court  and  each  party  prepare 
an  abstract  to  be  filed  in  the  appellate  court 
Jungeman  v.  Brewing  Co.,  38  Mo.  App.  468. 
Neither  of  these  courses  was  pursued  by 
the  plaintiff  in  perfecting  its  appeal.  It  ap- 
pears that  there  Is  no  separate  abstract  of 
the  record,  and  no  bill  of  exceptions  was 
prepared  or  filed  by  the  plaintiff  in  this 
case;  that  while  plaintiff  applied  for  and 
obtained  leave  to  file  a  bill  of  exceptions, 
«o  far  as  we  know,  none  was  filed.  From 
this  statement  it  appears  that  no  cross-ap- 
peal was  perfected  by  plaintiff,  and  conse- 
quently its  appeal  has  no  existence  In  this 
court  and  the  only  course  open  to  this  court 
Is  to  dismiss  the  plaintiff's  abortive  appeal 
as  to  the  finding  on  the  first  and  second 
counts  of  the  petition,  which  is  accordingly 
done. 

2.  As  is  seen  from  the  statement  of  the 
facts  In  this  case  the  damages  claimed  are 
for  an  obstruction  of  Cape  La  Croix  creek 
by  the  construction  of  a  railroad  bridge 
across  it  whereby  the  water  of  the  creek 
was  dammed  up  and  caused  to  overfiow  to 
the  injury  of  the  plaintiff  and  other  riparian 
owners.  The  right  of  the  defendant  to  con- 
struct this  bridge  was  a  franchise  granted  it 
by  law.  But' in  the  construction  and  main- 
tenance of  such  bridge  it  was  required  to 
use  ordinary  care  so  that  the  rights  of  the 
owners  of  property  should  not  be  injured. 
The  law  has  been  long  established  that  un- 
less authorized  by  appropriate  and  constitu- 
tional statutory  enactment  no  one  can  in 
any  material  manner  or  extent  interfere 
with  the  waters  of  running  streams  In  such 
a  way  as  to  Invade  the  rights  of  others. 
Such  an  Interference  Is  per  se  a  nuisance,  aa 


calculated  to  produce  damage,  and  it  Is  a 
maxim  of  the  law  In  regard  to  such  streams, 
that  the  water  runs,  and  ought  to  run,  as 
it  has  been  accustomed  to  run,  through  its 
natural  channel.  Abbott  v.  Railway  Co.,  83 
Mo.,  loc.  cit  276,  53  Am.  Rep.  581.  Our 
statute  has  expressly  authorized  raUroad 
companies  to  build  bridges  across  streams  In 
the  construction  of  their  roadbed,  but  it  also 
expressly  provides  that  such  company  shall 
restore  the  stream  or  water  course  to  its 
former  state,  or  to  such  a  state  as  not  un- 
necessarily to  have  Impaired  Its  usefulness. 
Section  3049,  Rev.  St  1909. 

It  is  claimed  by  the  appellant  that  it  In- 
curred no  liability  by  reason  of  the  damage 
inflicted  by  the  floods  described  in  plaintUTs 
petition  because  they  were  unusual  and  ex- 
traordinary, and  that  the  law  did  not  re- 
quire it  to  anticipate  such  injuries,  and  that 
it  was  consequently  not  required  to  make 
preparations  to  avoid  them.  A  railroad  com- 
pany constructing  Its  road  over  a  water 
course  is  bound  to  leave  such  waterways  or 
openings  as  are  sufficient  to  afford  an  out- 
let for  all  water  that  may  reasonably  be  ex- 
pected to  flow  through  such  water  course, 
taking  Into  consideration  such  freshets  aa 
might-  reasonably  be  expected  to  occur  in 
view  of  the  size  of  the  stream,  width  of  its 
bottom,  height  of  its  banks,  carrying  capaci- 
ty, and  the  character  of  the  country  con- 
tributing to  its  flow.  Union  Trust  Co.  v. 
Ouppy,  26  Kan.  754.  It  Is  the  duty  of  a 
railroad  company,  in  constructing  its  road 
across  a  stream,  to  provide  a  passageway 
sufficient  to  allow  the  passage  of  water  from 
all  such  floods  as  may  occur  In  the  ordinary 
course  of  nature;  but  it  is  not  liable  for 
faUIng  to  provide  for  a  flood  which  Is  not 
only  extraordinary,  but  unprecedented,  and 
could  not  reasonably  have  been  foreseen. 
Houghtaling  v.  Railroad,  117  Iowa,  640, 
91  N.  W.  811.  And,  In  order  to  determine 
its  liability  for  obstructing  water  courses, 
the  history  of  the  country  as  to  the  flood- 
ing of  its  streams  Is  to  be  taken  into  con- 
sideration. If,  at  the  time  of  the  con- 
struction of  a  railroad,  extraordinary  inun- 
dations have  occurred  within  the  memory 
of  men  then  living,  their  recurrence  should 
be  anticipated  and  provided  against  Hence, 
where  lands  have  been  overflowed  by  rea- 
son of  the  construction  of  an  embankment  by 
a  railroad  company,  it  cannot  defend  in  an 
action  to  recover  damages,  on  the  ground 
that  the  damage  was  caused  by  reason  of  an 
extraordinary  flood,  where  it  appears  that 
there  was  a  similar  overflow  at  a  time  32 
years  previous  to  the  one  in  question,  and 
that  there  were  two  similar  overflows,  one 
9  years  and  the  other  19  years  before  such 
previous  overflow.  Gulf,  C.  ft  S.  F.  R.  Go. 
V.  Pomeroy,  67  Tex.  498,  8  S.  W.  722. 

The  question  as  to  whether  the  defendant 
should  have  anticipated  the  flood  that  oc- 
curred on  the  15th  day  of  February,  1908, 
l8  to  be  determined  by  the  evidence  In  this 
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case.  The  petition  ia  In  three  counts,  each 
count  claiming  damages  for  a  certain  distinct 
flood,  the  first  for  the  flood  of  November  17, 
1906,  the  second  for  the  flood  of  December 
27,  1906,  and  the  third  for  the  flood  of  Feb- 
ruary 15,  190&  Witnesses  who  had  lived  in 
that  country  many  years  and  who  were  fa- 
miliar with  Cape  La  Crols  creek  for  a  period 
of  from  20  to  30  years  testified  in  the  case. 
The  defendant  introduced  evidence  tending  to 
show  that  the  floods  described  In  the  petition 
were  unusual  or  extraordinary.  The  only  evi- 
dence that  it  is  deemed  necessary  to  embody 
in  this  opinion  and  to  call  attention  to  is 
the  record  evidence  of  Prof.  Shackelford, 
one  of  defendant's  witnesses.  He  had  main- 
tained a  weather  record  for  the  years  1908, 
1906,  1907,  and  1908,  showing  the  amount  of 
rainfall  In  the  vicinity  of  Cape  Girardeau. 
This  record  showed  the  following  condition 
as  to  rainfall :  "On  November  20,  1906,  1.80 
Inches;  on  November  21,  1906,  3.55  inches — 
total  rainfall,  two  successive  days,  6.35 
inches.  On  January  2,  1907,  2.36  Inches;  on 
January  3,  1907,  2.52  Inches — total  rainfall, 
two  successive  days,  4.87  inches.  On  Feb- 
ruary 14,  1906,  1.80  inches ;  on  Febrnary  15, 
1906,  2.12  inches — total  rainfall,  two  succes- 
sive days,  3.92  inches." 

In  the  face  of  this  testimony  as  to  the 
quantities  of  rainfall  at  times  prior  to  the 
flood  of  February,  1908,  there  is  no  reason- 
able ground  for  the  contention  of  the  defend- 
ant that  the  rainfall  on  February  14  and  16, 
1908,  was  so  unusual  and  unprecedented  In 
amount  that  It  could  not  have  been  reason- 
ably anticipated  and  guarded  against  by  the 
defendant;  and  this  evidence  at  least  pre- 
sented to  the  jury  the  question  whether  the 
-defendant  should  have  known  that  sudi 
floods  were  to  be  expected  prior  to  February, 
1908,  and  we  cannot  say  as  a  matter  of  law 
that  the  Jury  was  not  reasonably  authorised 
in  the  Inference  they  drew  that  the  defend- 
ant should  have  anticipated  and  made  due 
preparations  to  prevent  the  Injuries  arising 
to  the  plaintur  from  the  flood  of  February, 
1908.  The  question  of  negligence  under  the 
evidence  iii  this  case  was  clearly  one  for  the 
determination  of  the  jury.  Gnlf,  C.  &  S.  F. 
R.  Co.  V.  Holllday,  65  Tex.  512.  In  the  case 
just  cited  it  was  also  held  that  in  an  action 
against  a  railroad  eompany  for  damages 
caused  by  an  overflow  as  a  result  of  the  al- 
leged negligent  construction  of  defendant's 
roadbed,  whether  the  flood  during  which  the 
overflow  occurred  was  extraordinary  or  un- 
precedented is  a  question  for  the  jury. 

The  defendant  cannot  escape  the  conse- 
quences of  its  negligence  because  the  flood 
was  an  act  of  God.  It  is  a  well-settled  prin- 
ciple that,  if  the  defendant's  negligence  com- 
mingled with  and  operated  as  a  contrlbutive 
element  proximate  to  the  injury,  it  is  liable 
eroi  though  such  Injury  was  due  to  an  act  of 
God.  In  order  for  the  defendant  to  escape 
liability  under  the  exemption  afforded  by 
law,  the  act  of  God  must  be  the  sole  and  only 


cause  of  the  injury,  and  this,  too.  unmixed 
with  the  negligence  of  the  defendant,  for  if 
the  defendant's  negligence  commingled  with 
it  in  the  loss  as  an  active  and  co-operative 
element,  and  the  loss  ia  proximate  thereto, 
or,  in  other  words,  is  a  reasonable  conse- 
quence of  the  negligent  act,  it  is  regarded  in 
law  as  the  act  of  the  defendant  rather  than 
as  the  act  of  God.  H.  A.  Johnson  &  Co.  v. 
Sprlngfleld  Ice  ft  Ref.  Co.,  143  Mo.  App.  441, 
127  S.  W.  692;  Brink  v.  RaUway  Co.,  17 
Mo.  App.  177;  Standley  v.  Railroad,  121  Mo. 
App.  637,  97  S.  W.  244;  Mnrphy  ▼.  Gmmo, 
73  Mo.  App.  487.  This  rule  at  law  was 
again  declared  by  this  court  in  tbe  case  of 
Booker  v.  RaUroad  Co.,  144  Mo.  App.  273, 123 
S.  W.  1012,  as  follows:  "The  rule  of  law 
applicable  to  such  cases  has  been  oftei  de- 
clared, and  is  to  the  effect  that  if  the  de- 
fendant's negligence  concurs  with  the  act  of 
God,  in  point  of  time  and  place,  or  otherwise 
so  directly  contributes  to  plaintHTs  damage 
that  It  is  reasonably  certain  that  tbe  other 
cause  would  not  have  sufficed  to  have  pro- 
duced tbe  Injury,  then  the  defendant  Is  lia- 
ble, notwithstanding  be  may  never  Iiave  an- 
ticipated the  Intervention  of  superhuman 
force."  See,  also,  Prultt  v.  Railway  Co.,  6? 
Mo.  527;  Moffatt  Com.  Co.  t.  Railroad,  113 
Mo.  App.  544,  88  S.  W.  117;  Davis  v.  Rail- 
way Co.,  89  Mo.  340,  1  8.  W.  327.  The  hi- 
structi<Mis  given  by  the  court  in  this  case  sub- 
stantially declared  the  law  as  it  is  announced 
in  the  above  authorities. 

W.  C.  Bahn,  who  was  well  acquainted  with 
the  bridge,  testified:  "The  probability  of  the 
girder  In  this  bridge  acting  as  a  dam  or  ob- 
struction to  the  water  would  naturally  appear 
to  any  one  looking  at  the  bridge.  I  computed 
the  number  of  square  feet  In  tbe  space  be- 
low the  girder  and  the  number  of  square 
feet  In  tbe  surface  of  the  girder  which  was 
within  the  banks  of  the  creek.  There  are 
228  square  feet  in  the  space  between  the 
girder  and  the  bottom  of  the  creek  and  230 
square  feet  in  the  girder  itself  included  with- 
in the  banks  of  the  creek."  It  will  be  seeo 
from  this  testimony  that  this  girder  obstruct- 
ed the  natural  flow  of  the  stream  through  its- 
channel  to  the  extent  at  least  of  nearly  one- 
half  of  the  channeL  The  evidence  is  beyond 
question  that  the  defendant  was  warned  of 
the  condition  of  Its  bridge  and  the  extent  to 
which  it  was  obstructing  the  flow  of  tbe 
stream,  and  that  such  bridge  was  causing 
Injuries  to  the  property  owners  above  the 
bridge.  In  a  letter  written  to  defendant  by 
plaintiff  on  November  24,  1906,  attention  was 
called  to  the  condition  of  this  bridge  across 
this  creek,  and  defendant  was  therein  not!- 
fled  that  the  same  was  so  constructed  as  to 
interfere  with  the  large  volume  of  water 
which  flows  through  the  creek  In  its  natural 
course,  and  that  during  and  after  hear; 
rains,  this  bridge  caused  a  arge  amount  of 
damage  to  property  along  and  near  the  creek 
on  account  of  the  creek  being  flooded,  caoBed 
by  the  breaking  of  the  water  for  the  want 
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Of  a  proper  outlet  across  defendant's  right 
of  way.  And  It  was  farther  distinctly  stated 
In  this  letter  that  plaintiff  and  other  rlparlah 
owners  had  suffered  great  damage.  To  this 
commanlcatlon  the  defendant  on  December 
30,  1S06,  made  the  following  reply:  "Refer- 
ring to  yonr  severar  communications  with 
reference  to  overflows  of  La  Croix  creek,  we 
will  Immediately  place  an  order  for  an  ad- 
ditional span,  and  make  an  Increased  water- 
way, gnffldent  to  take  care  of  all  water  car- 
ried by  thla  creek,  and  will  push  Its  delivery 
to  the  utmost,  and  you  can  be  assured  of  its 
installation  without  any  more  delay  than  is 
usual  with  work  of  this  kind."  On  June  19, 
1007,  plaintiff  again  wrote  defendant  as  fol- 
lows: "On  January  30,  1006,  you  advised  us 
that  you  would  put  another  span  across  Gape 
La  Croix  creek.  By  your  failure  to  do  so  we 
have  been  damaged  considerably  by  rains  on 
our  property  caused  by  the  overflow,  and 
which  In  addition  has  hurt  the  sale  of  our 
property.  We  have  not  sold  a  lot  on  this 
property  since  the  overflows  to  which  pro- 
spective purchasers  find  objection."  To  this 
defendant  on  June  30,  1907,  replied:  "Your 
favor  of  June  10th  with  reference  to  the 
Cape  La  Croix  creek  situation:  We  have  a 
new  structure  ordered,  and  Mr.  Brown  will 
within  a  very  few  days  commence  making 
necessary  changes  in  the  foundations  so  tliat 
the  bridge  can  be  Installed  immediately  on 
its  arrival."  Tet,  notwithstanding  these  re- 
peated warnings,  the  defendant  failed  to  af- 
ford the  plaintiff  and  other  property  owners 
the  relief  from  overflows  which  it  had  so 
often  promised. 

As  the  evidence  tended  to  show,  the  rail- 
road bridge  at  the  Cape  La  Croix  crossing 
was  supported  by  a  massive  iron  girder,  S 
feet  wide  and  46  feet  long;  that  it  rested 
upon  two  bents  of  piling,  each  some  16  Inches 
thick  and  driven  into  the  bed  of  the  stream; 
that  the  bridge  was  so  constructed  that  the 
girder  extended  down  between  the  banks  4^ 
feet  and  reached  nearly  from  bank  to  bank. 
After  the  correspondence  between  the  parties 
as  to  the  insufficiency  of  this  bridge,  during 
the  year  1907,  the  defendant,  pursuant  to  its 
agreement,  commenced  to  alter  said  bridge; 
in  doing  this,  defendant  moved  the  iron 
girder  from  under  the  bridge,  but  instead  of 
removing  it  from  the  water  course,  so  as  to 
prevent  the  damming  of  the  water  and  the 
injurious  results  occasioned  t^  the  overflows, 
left  it  practically  in  the  same  condition  as  an 
obstruction  across  the  stream.  It  was  nei- 
ther lifted  nor  lowered,  but  was  moved  a  few 
feet  so  that  it  stood  at  the  eastern  edge  of 
tlie  bridge,  but  disconnected  from  it,  and  it 
furnished  no  support  or  strength  to  the 
bridge  as  it  liad  been  wholly  detached  from  it 
And  defendant  failed  to  remove  the  bents  of 
piling  after  the  alteration  was  made,  notwith- 
standing they  were  wholly  useless  as  a  part 
of  the  bridge.  The  girder,  after  its  removal, 
Btni  reached  from  bank  to  bank,  its  upper 
side  being  about  level  with  the  tops  of  the 


banks  and  Its  body  extending  down  into  the 
water  course  4%  feet,  so  that  it  still  constitut- 
ed practically  the  same  obstruction  to  the 
flow  of  the  stream  as  it  had  prior  to  its  de- 
tachment from  the  bridge ;  and  when  the  wa- 
ter rose  in  the  stream  these  obstructions 
still  acted  as  a  dam  and  caused  Increased 
overflows  over  the  land  adjacent  to  the  wa- 
ter course. 

Under  this  evidence  it  is  sufflcimtly  demon- 
strated that  the  defendant,  while  exercising 
the  privilege  granted  by  the  statute,  disre- 
garded the  duty  the  law  enjoins  and  so  ob- 
structed this  stream  as  to  reduce  to  one-half 
Its  capacity  for  carrying  off  the  water.  Not 
only  that:  After  the  consequences  of  the  con- 
struction of  the  bridge  were  known  to  the  de- 
fendant, it  continued  to  maintain  the  bridge 
or  girder  across  the  channel  of  the  stream 
and  continued  to  maintain  the  obstruction 
after  repeated  requests  to  provide  an  in- 
creased waterway  and  repeated  promises  on 
its  part  to  do  so,  so  as  to  protect  the  plaintiff 
and  other  property  owners.  But  in  this  work 
of  changing  the  bridge  it  moved  the  massive 
girder  from  beneath  the  bridge,  leaving  the 
same  and  the  bents  of  piling  to  remain  in  the 
water  course  for  a  considerable  period  of 
time,  and  it  was  in  that  condition  at  the  time 
of  the  flood  in  February,  190&  The  evidence 
tends  to  show  that  there  was  no  reascnablo 
excuse  for  this  delay;  that  the  girder  could 
easily  have  been  raised  and  supported  above 
the  flow  of  the  water,  and  there  is  no  evi- 
dence in  the  record  to  stiow  that  defendant 
could  not  have  removed  the  piling  so  as  not 
to  constitute  an  obstruction  to  the  flow  of  the 
water.  We  think  the  liability  of  the  defend- 
ant sufficiently  appears  from  the  evidence  to 
authorize  a  Judgment  for  the  damage  occa- 
sioned to  the  plaintiff.  The  facts  sufficiently 
show  that  the  defendant  acted  in  disregard  of 
the  property  rights  of  the  plaintiff.  There 
devolved  upon  the  defendant  corporation  the 
fundamental  obligation  of  all  ownership 
which  flnds  its  expression  in  the  maxim,  "Sic 
utere  tuo  ut  alienum  non  laedas."  As  said 
by  Mr.  Justice  Field  in  Baltimore,  etc.,  B.  Co. 
V.  Fifth  Baptist  Church,  108  U.  S.  331,  2  Sup. 
.Ct  728  (27  L.  Ed.  739):  "Grants  of  privileges 
to  corporate  bodies  confer  no  license  to  use 
them  in  disregard  of  the  private  rights  of 
other  persons.  The  great  principle  of  the 
common  law,  which  is  equally  the  teaching  of 
Christian  morality,  so  to  use  one's  property 
as  not  to  injure  others',  forbids  other  applica- 
tion or  use  of  the  rights  and  powers  con- 
ferred." 

3.  The  appellant,  however,  contends  that  the 
damages  awarded  plaintiff  ($1,000)  are  ex- 
cessive; that  in  its  petition  it  claims  dam- 
ages in  the  first  count  for  the  overflow  of 
November  17,  1006,  in  the  sum  of  $1,000  for 
restoring  the  soil  washed  away  and  expens- 
es in  endeavoring  to  protect  the  premises 
from  further  overflows;  that  In  the  second 
count  of  the  petition,  which  was  for  the 
overflow  of  Decembsr  27,  1906,  the  plaintiff 
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claims  damages  In  the  snm  of  $1,000  because 
hindered  and  delayed  In  the  use  and  Improve- 
ment and  rental  of  the  said  premises  and 
'because  It  would  be  put  to  great  expense  In 
restoring  the  soil  washed  away  by  the  water 
and  had  been  put  to  great  expense  in  en- 
deavoring to  protect  the  premises  from  fur- 
ther overflow ;  that  in  the  third  count  plain- 
tiff claims  damages  for  the  flood  of  February 
15,  1908,  In  the  sum  of  $1,000  for  expense 
It  had  been  put  to  in  restoring  the  soil 
washed  away  by  the  water,  and  had  been 
put  to  great  expense  In  endeavoring  to  pro- 
tect the  premises  from  further  overflows, 
and  to  the  use,  improvement,  and  sale  of  the 
property.  The  jury,  having  found  on  the 
first  count  for  the  defendant,  the  plaintiff 
cannot  recover  on  the  third  count  for  dam- 
ages caused  by  the  flood  of  November  17, 
1006;  likewise,  the  Jury  having  found  for 
the  defendant  on  the  second  count,  the  plain- 
tiff cannot  recover  on  the  third  count  for  the 
damage  done  by  the  overflow  of  December 
27,  1906. 

The  general  rule  of  damages  is  that  the 
person  suffering  the  damage  Is  entitled  to  be 
compensated  for  all  loss  caused  by  the  wrong 
or  injury ;  and  In  actions  for  tort,  the  gener- 
al rule  Is  that  the  wrongdoer  is  liable  for  all 
Injuries  resulting  directly  from  the  wrong- 
ful acts,  whether  they  could  or  could  not 
have  been  foreseen  by  him,  provided  the 
particular  damages  are  the  legal  and  natural 
consequences  of  the  wrongful  act,  and  are 
such  as  according  to  common  experience  and 
the  usual  course  of  events  might  reasonably 
liave  been  anticipated.  The  general  rule  as 
to  the  measure  of  damages  in  actions  for  in- 
juries to  real  property  is  the  difference  in 
value  before  and  «fter  the  injury  to  the 
premises.  Some  courts  have  held  that  where 
soil  has  been  excavated  or  carried  away  by 
the  wrongful  act  of  another,  the  party  in- 
jured is  entitled  to  the  cost  of  restoring  it 
to  its  former  condition.  In  this  state  It  has 
been  held  that  in  actions  for  damages  to 
real  property  caused  by  an  overflow,  the 
measure  of  damages  to  the  land  Itself  is 
the  difference  in  value  of  the  land  before  and 
after  the  flood  by  reason  of  the  particular 
injuries;  and,  as  to  bouses  or  fences,  their 
actual  value  is  the  measure  of  damages. 
Such  value  is  measured  by  the  sum  which 
would  be  properly  expended  to  restore  the 
premises  to  their  former  condition.  If  the 
destruction  of  the  houses  or  fences  or  other 
erections  on  the  premises  Interfered  with 
the  beneficial  enjoyment  of  the  premises, 
then,  in  addition  to  the  value  of  the  prop- 
erty destroyed,  the  loss  of  rental  value  for 
the  time  it  would  take  to  restore  the  im- 
provements should  be  awarded.  Graves  v. 
Railroad,  69  Mo.  App.  574;  St.  Louis  Trust 
Co.  V.  Bambrlck,  149  Mo.  560,  51  S.  W.  706. 

The  evidence  herein  tended  to  show  that 
prior  to  the  last  flood  plaintiff  had  construct- 
ed a  levee  along  the  creek  In  order  to  protect 
the  land  from  overflow  which  cost  between 


$30  and  $10;  but,  as  the  evidence  did  not 
show  that  the  third  flood  injured  this  levee  to 
any  material  extent,  no  recovery  could  b« 
had  for  that.  There  was  evidence  tending  to 
show  that  plaintiff .  tiad  constructed  a  four- 
room  frame  house  on  the  property  costing 
about  $425  which  it  rented  at.  $8  a  month. 
It  appeared,  however,  that  the  tenant  stayed 
In  the  house  until  after  the  third  flood  and 
moved  out  some  time  in  the  year  1908,  the 
plaintiff  having  sold  the  house  before  the 
tenant  moved  out  As  this  bouse  continued 
to  rent  at  the  rate  of  $8  a  month  for  some 
eight  months  after  tbe  third  flood,  it  is  not 
apparent  that  picdntlff  sustained  damage 
by  reason  of  loss  of  rent  on  the  house.  Tbe 
evidence  tended  to  show  also  that  by  reason 
of  the  three  floods  some  900  cubic  yards  of 
earth  was  washed  away  from  plaintiff's 
land.  On  examination  after  the  flrst  flood, 
the  evidence  showed  about  400  cubic  yard* 
bad  been  washed  away.  The  second  flood 
increased  the  depth  of  the  channel  that  pre- 
vious floods  had  washed  out,  cutting  deeper 
and  wider,  and  washed  It  out  farther  north, 
and  this  flood  washed  out  some  200  cubic 
yards  or  more.  The  evidence  further  shows 
that  tbe  third  flood  caused  additional  dam- 
age to  the  land ;  that  the  ditch  on  plaintiff's 
land  was  washed  farther  down  and  farther 
north  and  was  made  wider  and  deeper,  and 
that  possibly  250  cubic  yards  more  of  soil 
was  washed  away.  It  further  appeared  that 
it  bad  cost  the  plaintiff  40  cents  a  cubic  yard 
to  restore  the  earth.  The  evidence  further 
showed  that  the  plaintUI  corporation  was 
organized  and  engaged  in  buying  and  selling 
real  estate  and  erecting  bouses;  that  after 
it  purchased  this  tract  of  land^  it  laid  it 
out  in  blocks  and  lots,  lu  all,  5  blocks  and 
91  lots.  This  was  in  July,  1906.  Prior  to 
the  first  flood,  plaintiff  sold  8  of  these  lots: 
between  the  flrst  and  second  flood  none  were 
sold ; .  between  the  second  and  third  flood 
8  lots  were  sold;  from  the  time  of  the  third 
flood  to  the  time  of  bringing  suit  no  sales 
were  made.  Tbe  evidence  tended  to  show 
that  after  the  first  flood  the  plaintiff  con- 
tinued oullding  bouses  and  selling  them  on 
the  Installment  plan  or  renting  them;  that 
before  the  first  flood  the  property  was  avail- 
able for  building  bouses  thereon  and  for 
improvement,  and  the  evidence  tended  to 
show  that  all  the  houses  put  up  could  have 
been  rented  and  were  available  for  renting 
purposes.  The  agent  of .  the  plaintiff  who 
was  intrusted  with  the  sale  of  these  lots 
testified  as  to  the  effect  the  flood  had  upon 
the  salabUlty  of  these  lots  and  stated  that 
one  of  the  principal  reasons  the  lots  quit 
selling  was  on  account  of  the  floods.  He 
further  stated  that  they  had  sold  no  lota 
after  the  third  fiood,  but  be  did  not  know 
whether  or  not  it  was  the  flood  of  1908  that 
prevented  their  sale. 

Under  the  evidence  no  data  ia  furnished 
by  which,  under  legal  principles,  the  amount 
of  plaintiff's  damages  by  reason  of  the  failur* 
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to  market  Us  lots  can  be  ascertained.  Nor 
Is  It  made  to  appear  to  what  extent  tbe 
failure  to  sell  the'  lots  was  due  to  tbe  sever-; 
al  oyerflows,  separately,  or  all  combined, 
much  less  as  to  how  much  of  such,  damage 
accrued  to  plaintiff  by  reason  of  tbe  third 
flood  to  which  alone  the  verdict  of  the  Jury 
limited  plaintiffs  recovery.  It  will  thus  be 
seen  that  tbe  evidence  otTered  failed  to 
show  the  special  damages  to  tbe  sale  of  the 
lots  caused  by  the  third  overflow.  From  tbe 
evidence  adduced  It  does  appear  that  the 
verdict  of  $1,000  was  clearly  in  excess  of 
the  damages  to  which  the  plalntlft  was  en- 
titled by  reason  of  the  third  overflow. 

4.  Some  objections  were  made  by  tbe  de- 
fendant and  exceptions  saved  to  the  action 
of  Tbe  court  in  admitting  evidence,  but  a 
careful  review  of  the  whole  record  shows  no 
material  error  in  this  connection. 

For  tbe  reason  above  stated,  the  Judgment 
Is  reversed  and  tbe  cause  remanded.  All 
concur. 


DILLENDER  v.  LESTER, 

(St.  Louis  Court  of  Appeals.    Missouri.    Feb. 

21,  1911.) 

1.  Bnxs  AND  Notes  (H  517,  518*)— Actions— 

EVIDKNCE — SUFnCIENCY. 

Evidence  in  an  action  on  a  note  held  to 
sustain  a  finding  for  defendant  on  defenses  of 
non  est  factum  and  want  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  H  617,  518.*] 

2.  Tbial  (§  251*)— Abstbact  Instbuctions— 
Refusal  Pbofeb. 

An  instruction  on  a  point  concerning  which 
no  issue  is  raised  is  properly  refused. 

{Ed.  Note.— ^For  other  cases,  see  Trial,  Cent 
Dig.  §i  587-4595;    Dec  Dig.  S  251.*] 

Appeal  from  Circuit  Court,  Pemiscot 
County;   Henry  C.  Riley,  Judge. 

Action  by  Kelly  Dlllender  against  B.  F. 
Lester.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

J.  B.  Duncan,  for  appellant  Ward  &  Col- 
lins, for  respondent. 

REYNOLDS,  P.  3:  This  action  was  com- 
menced before  a  justice  of  tbe  peace  by  til- 
ing a  note  alleged  to  have  been  executed  and 
delivered  by  defendant  to  plaintiff;  the  note 
being  for  $110.50,  with  8  per  cent  interest 
The  answer  duly  verified  pleaded,  first  non 
est  factum,  then  that  defendant  did  make  a 
note,  but  not  tbe  one  sued  upon,  averring 
that  the  one  which  he  made  was  for  $99,  and 
that  tbe  latter  was  -without  consideration. 
On  a  trial  before  tbe  justice  there  was  a  ver- 
dict for  plaintiff,  from  which  defendant  du- 
ly appealed  to  the  circuit  court,  where  on  a 
trial  de  novo  before  tbe  court  and  a  jury 
there  was  a  verdict  in  favor  of  def^idant, 
from  which,  after  filing  a  motion  for  new. 
trial,  as  well  as  one  in  arrest  both  of  which 


were  overruled,  plaintiff  has  duly  perfected 
bis  appeal  to  this  court 

While  It  may  be  said  that  tbe  second  de- 
fense, setting  up  tbe  giving  of  a  note  other 
than  tbe  one  in  suit,  and  averring  matter 
In  avoidance  of  the  latter,  does  not  have  any 
relevancy  to  the  note  in  suit,  as  this  second 
defense  is  pleaded,  yet  tbe  whole  defense  as 
made  really  went  to  the  consideration  for 
tbe  note  sued  upon,  and,  as  no  point  is  made 
upon  this  by  the  learned  counsel  for  appel- 
lant, we  accept  and  dispose  of  tbe  case,  it 
having  originated  before  a  Justice  of  tbe 
peace,  where  pleadings  are  not  required,  on 
tbe  theory  upon  which  both  parties  tried  it 
in  the  lower  court  We  are  not  saying  that 
these  defenses  are  InconsistenL  It  has  been 
held  by  our  Supreme  Court  and  by  this  court 
that  the  plea  of  payment  is  not  inconsistent 
with  the  plea  of  non  est  factum.  What  we 
do  call  attention  to  is  that  the  matter  plead- 
ed in  tbe  second  defense  does  not  purport  to 
go  to  tbe  note  in  suit  In  ignoring  this  in 
this  case  we  do  not  intend  to  approve  it  nor 
to  hold  that  it  is  correct,  and  by  so  holding 
have  it  serve  as  a  precedent,  if  a  like  state 
of  facts  occurs  in  another  casa  Plaintiff's 
testimony  was  very  positive  that  the  note 
sued  on  was  the  note  which  defendant  exe- 
cuted. Plaintiff  also  Introduced  testimony 
tending  to  show  that,  while  defendant  bad 
denied  that  he  bad  ever  executed  a  note  on 
the  amount  sued  on,  yet  that  be  admitted 
giving  a  note  tn  payment  of  the  premium  on 
a  policy  of  Insurance  on  bis  own  life.  ,0n 
defendant's  part  there  was  testimony  tending 
to  show  that  he  could  neither  read  nor  write. 
As  a  matter  of  fact,  the  note  itself  purports 
to  be  signed  by  defendant  by  bis  mark,  his 
signature  witnessed.  He  testified  positively 
that  he  had  not  made  the  note  in  suit;  that 
the  one  be  did  make  and  deliver  was  for  $99; 
that  he  had  made  and  delivered  it  to  plain- 
tiff, who  was  agent  for  a  life  insurance  com- 
pany, on  the  express  condition  that  a  pol- 
icy was  to  be  Issued  by  that  same  company 
on  the  life  of  his  wife;  that,  as  soon  as 
he  was  informed  that  tbe  company  bad  re- 
jected her  application  for  insurance  and 
had  refused  to  issue  a  policy  on  her  life,  he 
had  repudiated  the  whole  transaction,  and 
had  refused  to  accept  the  policy  on  his  own 
life  as  a  premium  for  which  the  note  was 
given.  There  was  evidence  given  by  plain- 
tiff tending  to  show  that  on  the  trial  be- 
fore the  Justice  of  tbe  peace,  defendant  bad 
denied  that  there  was  any  agreement  be- 
tween himself  and  plaintiff  that,  if  bis  wife 
was  refused  a  policy,  he  was  not  to  take 
one  on  bis  own  life,  but  on  tbe  trial  of  this 
case  in  the  circuit  court  defendant  contra- 
dicted this,  and  claimed  tliat  be  bad  misun- 
derstood the  question  when  he  answered  it 
on  the  trial  before  tbe  Justice.  It  was  in 
evidence  that  this  note  in  suit  was  at  one 
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time  In  the  hands  of  a  bank  at  Camtbers- 
rille^  and  that  defendant  waa  notifled  of 
that  fact;  that,  when  he  went  to  the  bank, 
he  told  them  he  nnderstood  the  bank  held 
a  note  of  bis  for  $90,  and  which  amount  he 
said  he  had  with  blm  to  pay  off  the  note. 
But  when  be  was  told  that  the  note  was  not 
for  $90,  but  for  $110.60,  he  denied  that  It 
was  his  note,  denied  that  he  had  ever  exe- 
cuted a  note  for  that  amount,  claiming  that 
he  was  only  to.  pay  $09  for  the  premium 
on  the  policy.  This  looks  hardly  consistent 
with  defendant's  claim  that  he  had  repu- 
diated the  whole  transaction,  and  Iiad  re- 
fused to  accept  the  policy.  Defendant's  con- 
tention probably  rests  upon  the  fact  that 
plaintiff  had  told  him  at  the  time  when  be 
made  application  for  the  policy  and  execut- 
ed the  note  that,  if  he  paid  it  within  the 
time  the  note  was  to  run,  he  would  allow 
blm  10  per  cent  discount  This  would  bring 
the  amount  of  the  premium  down  to  about 
$00.  It  might  well  be  that  while  the  policy 
called  for  a  premium  of  $110.60,  and  while 
defendant  apparently  knew  this,  not  being 
an  educated,  but  an  illiterate,  man,  he  may 
lutve  supposed  that  the  note  was  to  be  for 
$00,  instead  of  the  $110.60,  although  the  lat- 
ter was  the  amount  of  the  premium.  These, 
however,  were  matters  for  the  Jury.  As- 
suming, howerer,  that  the  plea  of  non  est 
factum  which  defendant  interposed  was  not 
sustained,  there  was  the  testimony  given  by 
defendant  in  his  own  behalf  that  an  agree- 
ment had  been  made  between  himself  and 
plaintiff  before  any  note  was  executed  or 
delivered,  and  as  the  condition  for  the  de- 
livery of  the  note  to  the  effect  that,  defend- 
ant was  not  to  take  out  a  policy  on  his 
own  life  unless  at  the  same  time  there  was 
one  Issued  on  the  life  of  his  wife. 

It  is  not  controverted  that  the  insurance 
company  r^resented  by  plaintiff  refused  to 
insure  the  life  of  the  wife.  There  is  there- 
fore evidence  before  the  Jury  In  support  of 
the  defense  of  failure  of  consideration. 
Whatever  view  we  might  take  of  the  evi- 
dence and  of  Its  weight,  we  are  concluded 
by  the  verdict  of  the  JU17.  That  verdict 
finds  support  In  the  action  of  the  learned 
trial  judge  who  refused  to  set  it  aside  as 
contrary  to  the  weight  of  the  evidence.  We 
are  bonnd  to  hold  that  there  was  evidence 
in  the  case  supporting  both  defenses  of  the 
defendant,  evidence  from  which  the  Jury 
can  be  said  to  be  Justified  in  drawing  the 
inference  that  there  was  no  consideration 
for  the  note;  even  that  It  was  not  the  note 
of  the  defendant  This  being  so,  we  cannot 
say  that  the  Jury  had  no  evidence  Justify- 
ing it  in  arriving  at  the  verdict  which  It 
reached. 

There  is  no  objection  or  exception  appear* 
ing  in  the  abstract  before  as  or  In  brleta 


or  argument  to  the  action  of  the  court  in 
giving  and  refusing  instructions  for  eiUiei 
party,  except  that  error  is  assigned  to  the 
refusal  of  the  court  to  give  two  Instmctiona 
asked  by  plaintiff.  The  first  was  to  the  ef- 
fect that  on  the  evidence  they  should  find 
for  plaintiff.  In  the  view  that  the  ooart 
took  of  the  testimony  and  in  the  view  wU«di 
we  take  of  it  this  Instruction  was  proper- 
ly refused.  The  other  Instruction  asked  by 
plaintiff  and  refused  was  as  to  the  effect 
of  a  tender;  tliat,  if  a  party  makes  a  ten- 
der, he  must  be  at  all  times  ready  to  pay 
the  amount  toidered,  and  that  If  the  Jury 
found  that  defendant  tendei^  the  amount 
of  the  note,  less  the  10  per  cent  to  the  bank 
which  held  the  note  for  collection,  and  if 
they  further  found  that  thereafter  a  demand 
was  made  on  defendant  for  the  payment  of 
the  amount,  and  that  defendant  failed  and 
refused  to  pay  the  amount,  then  the  ten- 
der, if  any,  made  through  the  bank  was  no 
defense  to  the  action.  The  proposition  of 
law  covered  by  this  instruction,  abstractly 
considered,  is  correct,  but  we  are  nnable' 
to  see  its  application  to  the  facts  in  the  case 
at  bar.  Ho  issue  was  made  that  by  any 
possible  consideration  can  be  held  to  have 
raised  an  issue  of  tender.  The  instructions 
given  by  the  court  at  the  instance  of  plain- 
tiff and  defendant  presented  the  case  to 
the  Jury  in  an  absolutely  correct  and  fair 
manner.  If  the  case  was  to  go  to  the  Jury 
at  all,  as  we  hold  it  should  have  done  un- 
der the  evidence,  they  are  certainly  as  fa- 
vorable to  plaintiff  as  be  had  a  right  to 
ask. 

On  consideration  of  the  whole  case,  we 
find  no  reversible  error,  and  have  conclud- 
ed that  the  Judgment  should  I>e,  and  It  ac- 
cordingly is,  affirmed. 

NOSTONI  and  OAULFIELD,  JJ.,  concur. 


REMMERS  V.  SHITBERT. 

(St  Louis  Court  of  Appeals.     MissoutL     Feb. 

21, 1011.    Rehearing  Denied 

March  7,  1011.) 

1.  AcnoiT  (I  46*)— Causes  or  Acnon— Jon- 

DBB. 

A  petition  which  sets  oat  a  special  con- 
tract for  work  and  materials,  and  Uie  price 
thereof,  and  which  mingles  therewith  a  atom 
for  the  valoe  of  the  work  and  materials  tar- 
nisbed  as  on  an  implied  contract  is  not  de- 
mnrrable  for  misjolnoer  of  causes  of  actioiL 

[IDd.  Note.— For  other  cases,  see  Action,  uent 
Dig.  H  430-148;  Dec.  Dig.  I  46.*1 

2.  JtrOOHKIfT    (I    238*)— JOIHT    AHD    SSVEKAI. 
tOABH-ITT. 

Where  a  petition,  in  an  action  against  two 
defendantB,  snaceptible  of  stating  causes  of  ac- 
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tion  on  a  special  contract  for  wbik.  and  ma- 
terials, and  on  an  imi^cd  contract,  was  tried 
aa  setting  forth  a  eaiue  of  action  on  an  im- 
plied contract,  a  verdict  and  jndgment  was 
properly  rendered  axainst  one  of  defendants, 
aince,  nnder  Rev.  St.  1909,  {  2780,  contracts, 
express  or  implied,  are  Joint  and  several. 

[B3d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  I  416;  Dec  Dig.  |  23&*1 

S.  Tbial  (I  418*)— Dekubrbb  to  Bvidenoe— 

WAivn. 

A  defendant  who.  after  the  ovemillng  ot 
bis  demurrer  to  plaintiff's  evidence,  pots  in  tes- 
timony thereby  waives  the  demarrer. 

[Eid.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  I  961;  Dec.  Dig.  I  418.*] 

4.  WoBX  AND  Labob  (|  28*)— Ehflotment- 

Btidbkob. 

Evidence  held  to  support  a  finding  that 
plaintiff  performed  work  and  furnished  mate- 
rials, so  as  to  make  the  defendant  liable  on  an 
implied,  contract 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  (  55;   Dec.  Dig.  |  28.*] 

Apiieal  from  St  Louis  Circuit  Coart ;  Hugo 
Muench,  Judge. 

Action  by  Harry  J.  Remmers  against  Lee 
Sbubert  and  others.  From  a  judgment  for 
plaintiff,  defendant  named  appeals.  Af- 
firmed. 

A.  M.  Frumberg  and  A.  R.  Russell,  for 
appellant    D.  J.  O'Keefe,  for  respondent 

REYNOLDS,  P.  J.  By  his  amended  peti- 
tion, upon  which  this  case  was  tried,  and  in 
which  amended  petition  the  defendaiita 
therein  are  the  Garrick  Building  Company,  a 
corporation,  Lee  Shubert,  administrator  of 
the  estate  of  Samuel  S.  Shubert,  deceased, 
Lee  Shubert,  Individually,  and  Jacob  J.  Shu- 
bert, and  G.  A.  Bird,  the  defendants  were  al- 
leged to  have  employed  plaintiff  about  the 
Ist  of  January,  1905,  to  do  certain  work  and 
fnmlsh  certain  materials  for  the  Garrick 
Theater  bnildlng,  of  which.  It  was  averred 
in  the  amended  petition,  that  defendants 
Lee  Shubert  and  Samuel  S.  Shubert  were 
lessees  of  the  Garrick  Building  Company, 
holding  the  same  aa  subtenants  of  the  Gar- 
rick Building  Company.  It  is  averred  that, 
in  pnrsnance  of  the  employment  and  contract 
with  defendants,  plaintiff  performed  the 
work  and  furnished  materials  in  accordance 
with  the  orders  and  directions  of  defendants 
and  their  dnly  authorised  agents,  "and  for 
the  price  and  amonnt  agreed  upon  between 
the  plaintiff  and  defendants,  amounting  in 
all  to. the  sum  of  $608.43,"  as  set  out  in  an 
itemized  account  flled  with  the  petition.  It 
la  fnrtber  averred  "that  the  price  charged 
for  said  work  and  labor  rendered  and  ma- 
terials furnished,  as  aforesaid,  are  the  fair 
and  reasonable  value  of  .said  work  and  labor 
rendered  and  materials  furnished,  and  is  the 
agreed  price  and  value  thereof."  Averring 
demand  and  failure  and  refusal  to  pay,  plain- 
tiff demands  judgment  against  defendants, 
and  each  of  them,  for  the  above  sum,  with 
interest  and  costs. 


The  defoidant  Garrick  Building  Company 
for  answer  flled  a  general  denial.  The  de- 
fendants Jacob  J.  Shubert,  Lee  Shubert,  and 
C.  A.  Bird  flled  their  answer,  which  answer, 
denying  each  and  every  allegation  In  the  pe- 
tition and  averring  that  at  the  commence- 
ment of  the  action  Samuel  S.  Shubert  had 
been  dead  for  a  period  of  about  two  years, 
set  out  that  the  fact  of  the  death  of  Samuel 
S.  Shubert  was  well  known  to  plaintiff  at 
the  time,  and  therefore  defendants  inter- 
posed no  answer  in  regard  to  Samuel  S.  Shu- 
bert, "but  demand  of  plaintiff  to  know  by 
way  of  reply  what  said  Samuel  S.  Shubert, 
deceased,  had  to  do  with  the  transactions 
herein  complained  of,  and  also,  specifically, 
what  these  defendants  had  to  do  In  the  trans- 
actions set  out  in  plaintiff's  petition,  as  they 
are  not  advised  thereby."  Further  answer- 
ing, these  three  defendants  set  out  that  the 
building  known  as  the  Garrick  Theater  Is 
built  upon  ground  formerly  held  under  a 
leasehold  by  one  Swazey,  who  built  it;  that 
prior  to  the  erection  of  the  theater  building 
or  completion  thereof,  about  the  16th  of  Oc- 
tober, 1903,  Swazey,  as  the  owner,  made  a 
lease  or  sublease  of  the  premises  to  Samuel 
S.  Shubert,  deceased,  and  the  defendant  Lee 
Shubert;  that  after  the  execution  of  the 
leasehold,  and  on  a  date  left  blank  in  the 
answer,  Swazey  caused  a  corporation  to  be 
organized  to  take  over  the  lease  from  himself 
to  the  Shuberts,  the  corporation  being  or- 
ganized under  the  laws  of  the  state  of  Mis- 
souri ;  and  that  thereafter,  and  to  the  pres- 
ent time,  the  corporation  known  as  the  Gar- 
rick Building  Company  has  owned  the  lease, 
the  lease  being  for  a  term  of  21  years,  com- 
mencing on  the  Ist  day  of  May,  1904;  and 
that  this  Shubert  lease  was  thereafter  taken 
over  by  a  corporation  organized  under  the 
laws  of  Missouri,  known  as  the  Garrick 
Theater  Caiipany,  which  has  ever  since  op- 
erated the  theater  under  the  lease  acquired 
by  it  from  Samuel  S.  and  Lee  Shubert  In 
brief,  as  the  answer  says,  since  the  opening 
of  the  Garrick  Theater  on  a  day  left  blank, 
the  ground  upon  which  the  theater  is  situat- 
ed has  been  and  Is  now  owned  by  the  George 
T.  Riddle  Real  Estate  Company,  the  ground 
lease  and  building  by  the  Garrick  Building 
Company,  the  right  to  operate  a  theater  in 
the  building  and  occupation  and  use  there- 
of for  a  period  of  21  years  belonging  to  the 
corporation  known  as  the  Garrick  Theater 
Company,  In  which  defendants  say  they  have 
no  interest,  except  so  far  as  they  may  be 
Interested  as  stockholders.  The  lease  from 
Swazey  to  Samuel  S.  and  Lee  Shubert  is  set 
out  in  part,  the  point  supposed  to  be  relevant 
to  the  case  at  bar  being  that  upon  the  tak- 
ing possession  of  the  premises  by  the  Shu- 
berts, Swazey  contracted  that  the  building 
should  be  absolutely  complete  In  every  detail, 
ready  for  occupancy  and  operation  as  a  thea- 
ter; that  it  should  be  erected  as  quickly  as 
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possible ;  that  the  work  on  It  should  be  done 
in  a  competent  and  workmanlike  manner  and 
within  reasonable  time;  and  that  the  Sbu- 
bettB  are  not  to  be  liable  or  responsible  for 
any  injury  of  whatever  nature  during  the 
building  and  construction  of  the  theater 
building.  The  answer  further^  avers,  that 
plaintiff  ought  not  to  have  or  ihalntalu  bis 
action  against  them,  because  they  hare  no 
personal  intetest  in  the  theater  building,  and 
had  not  promised  anybody  In  writing  to  as- 
sume any  obligation  whatever  in  resipect  to. 
the  Garrlck  Building  Company. 

The  r^Iy  was  a  general  denial.    The  trial 
was  before  the  court  and  a  Jury, 

It  will  serve  no  good  purpose  to  set  out 
the  testimony  in  detail.  It  Is  sufficient  to 
say  that  the  plaintiff,  testifying  for  himself, 
said  that  he  had  no  written  contract  what- 
ever for  doing  the  work  sued  for  with  any- 
body, but  that,  on  the  ^nployment  of  Ja- 
cob J.  Shubert  and  C.  A.  Bird,  two  of  the  de- 
fendants, he  had  done  the  work  sued  for. 
He  further  testified  to  the  value  of  the  -work 
done  and  materials  furnished;  that  it  had 
all  been  done  and  furnished  as  set  out  In  bis 
itemized  account,  and  was  reasonably  worth 
the  charges  he  haid  made  for  it.  He  testi- 
fied that  he  did  not  know  the  Garrlck  Thea- 
ter (Company,  and  that  he  liad  made  his  con- 
tract with  the  defendant  Jacob  J.  Shubert, 
assuming  that  be  was  the  agent  of  Samuel 
S.  and  Lee  Shubert.  He  also  testified  to 
acts  of  Jacob  J.  Shubert  in  connection  with 
the  doing  of  the  work  and  superintendence 
and  management  of  the  building,  and  of  the 
fact  that  It  had  not  been  paid  for.  Other 
•  witnesses  testified  to  facts  tending  to  show 
that  the  lessees  of  the  building,  at  the 
time  the  work  was  done  by  plaintiff,  were 
Samuel  S.  and  Lee  Shubert.  There  was  also 
evidence  tending  to  show  that  checks  paid  to 
parties  working  at  the  building  were  drawn 
in  payment  in  the  name  of  Samuel  S.  and 
Lee  Shubert,  and  that  Jacob  J.  Shubert  had 
held  himself  out  as  tbolr  agent  The  leases 
referred  to  were  in  evidence,  as  well  as  an 
agreement  of  date  April  4,  1904,  between  the 
Oeorge  T.  Riddle  Real  Estate  Company  and 
Samuel  S.  and  Lee  Shubert,  whereby  the 
real  estate  company  consented  to  the  as- 
signment of  the  lease  from  Swazey  to  the 
Shuberts.  There  was  testimony  on  the  part 
of  plaintiff  to  the  effect  that  the  rent  for  the 
theater  building  during  the  months  of  Jan- 
'  uary  and  February,  1905,  when  thie  work 
was  claimed  to  have  been  done  by  plaintiff 
under  his  employment  by  Jacob  J.  Shubert, 
was  paid  to  the  Garrlck  Building  Company 
by  Samuel  S.  and  Lee  Shubert  and,  while 
defendants  Jacob  J.  Shubert  and  O.  A.  Bird 
dejMsed  that  they  did  not  know  plaintiff, 
and  that  neither  of  them  had  ever  employed 
him,  there  was  testimony'  of  the  most  posi- 
tive kind  from  witnesses  outside  of  plain- 
tiff himself  that,  after  insisting  to  an  agent 
of  Swazey  that  it  was  Mr.  Swazeys  duty 


under  the  leaM  and  contract  to  make  the 
additions  and  repairs  required,  and  upon 
that  being  positively  denied  and  all  respon- 
slblllty  for  them  repudiated  by  Mr.  Swazey's 
agent,  Jacob  J.  Shubert  had  thereupon  asked 
where  he  could  find  plaintiff,  and  had  sent 
a  man  io  b\&  office,  who  left  a  card  notify- 
ing plaintiff  to  meet  Shubert  at  the  theater 
hnilding,  and  that  plaintiff,  going  there  in 
the  afternoon  of  the  day  that  the  card  was 
left,  had  been  employed  by  Jacob  J.  Shu- 
bert to  do  the  work  sued  for.  In  brief, 
there  was  a  direct  conflict  of  evldoice  as  to 
the  fact  of  agency,  but  ho  conflict  whatever 
over  the  proposition  that  no  express  con- 
tract as  to  compensation  and,  as  defendants 
claim,  no  written  contract  of  employment 
was  ever  entered  Into  between  the  parties. 
We  may  say  that  this  is  conceded.  Plaintiff 
dismissed  before  final  submission  as  to  the 
Garrlck  Building  Company  and  as  to  Lee 
'Shubert,  as  administrator  of  the  estate  of 
Samuel  S.  Shubert,  deceased,  and  the  case 
Went  to  the  Jury  as  to  the  defendants  Lee 
Shubert,  Jacob  j;  Shubert,  and  C.  A.  Bird. 

The  court  gave  several  instructions  at  the 
instance  of  plaintiff  and  one  of  its  own  mo- 
tion, and  refused  an  instruction  asked  by  de- 
fendants Lee  and  Jacob  J.  Shubert  The 
Jury  returned  a  verdict  against  Lee  Shubert 
for  the  full  amount  sued  for  and  interest, 
but  against  plaintiff  and  in  favor  of  the 
defendants  Jacob  J.  Shubert  and  G.  A.  Bird, 
and  Judgment  followed  against  defendant 
Lee  Shubert.  From  this,  after  duly  saving 
exceptions,  that  defendant  has  perfected  as 
appeal  to  this  court 

The  learned  counsel  for  the  aiJpeUant  ver; 
strenuously  contend,  and  with  great  ability 
attempt  to  sustain  their  contention,  that  this 
Is  an  action  upon  a  special  contract,  and  that 
contract  a  Joint  contract  and,  no  such  contract 
having  been  proven,  plaintiff  cannot  recover. 
It  is  true  that  the  petition  does  set  out  a 
special  contract  both  for  doing  the  work  and 
the  price,  bat  as  will  be  seen  from  the  sum- 
mary of  the  petition  which  we  have  given.  It 
also  mingles  with  this  a  claim  for  the  value 
of  the  services  rendered  and  materials  fur- 
nished— that  is,  quantum  meruit  for  work 
and  quantum  valebant  for  labor — as  on  an 
Implied  contract  to  pay;  the  work  and  ma- 
terial having  been  ordered  and  contracted 
for  by  the  defendants.  This  is  not  techni- 
cally, misjoinder.  No  such  point  is  here 
made.  No  attack  was  made  upon  the  pe- 
tition by  demurrer  or  otherwise  in  the  trial 
court.  The  learned  counsel  for  appellant 
claiming  there  are  two  causes  stated,  now 
endeavors  to  bold,  the  plaintiff  to  an  ac- 
tion as  one  resting  wholly  upon  a  special 
contract.  They  cannot  do  that.  It  Is  true 
that  the  petition  is  susceptible  of  oonstrnc- 
tlon  as  one  on -both  a  special  contract  and 
on  an'JtmpUed  one  for  payment  for  work 
and  labor  done  and  material  furnished.  But 
It  was  tried  by  the  court  as  on  the  latter. 
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Under  our  statute,  section  2769,  Rev.  St 
1909,  wbetlier  an  express  or  an  Implied  one, 
all  contracts,  which,  by  the  common  law,  are 
joint  only,  are  to  be  construed  to  be  joint 
and  several. 

Counsel  argue  with  very  great  force  that 
at  the  close  of  plaintiflTs  case  the  demurrer 
which  was  then  Interposed  should  have  been 
sustained.  However  that  may  be,  after  that 
demurrer  was  overruled,  defendants  not  rest- 
ing on  the  demurrer,  put  in  their  testimony. 
That  waived  the  demurrer.  PlalntlfT  Intro- 
duced testimony  In  rebuttal,  which  certainly 
helped  out  plaintiff's  case  as  originally  made. 

After  a  careful  reading  of  all  the  testi- 
mony, we  hold  there  was  testimony,  although 
conflicting  and  even  slight,  sufficient  and  sub- 
stantial enough  to  Justify  the  court  in  sub- 
mitting the  case  to  the  consideration  of  the 
jury.  The  Jury  had  before  It  that  testimony, 
and  on  It  had  a  right  to  draw  the  inference 
that  the  employment  was  by  a  duly  author- 
ized agent  of  the  defendant  Lee  Shubert; 
that  the  work  and  labor  and  materials  were 
put  on  a  bulldini  then  under  bis  control  and 
that  of  his  brother,  and  being  operated  for 
them  by  this  agent.  Thereby  defendant  Lee 
Shubert  became  liable  for  the  value  thereof. 
We  find  no  error  Justifying  a  reversal,  either 
for  lack  of  testimony  or  in  the  Inslnictlons 
given,  or  In  the  action  of  the  court  In  re- 
fusing those  asked. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

NORTON!  and  CAULFIELD,  JJ.,  concur. 


MILLER  V.  UNITED  RTS.  CO.  OF  ST. 
LOUIS  et  al. 

(St  Louis  Court  of  Appeals.     Missouri.     Feb. 

21,    1911.      Rehearing  Denied 

March  7,  1911.) 

1.  MrNICItAL  CoBPORAnOHB  (f  705*)— HOBS- 

Es  IN  SmoKt—CASK  Rbquibed  in  Hitch- 
IHO  Team. 

The  duty  devolves  upon  the  driver  of  a 
team  of  horses  to  exercise  ordinary  care  to 
hitch  them  in  a  reasoDBbly  secure  manner  be- 
fore leaving  them  unattended  in  an  uninclosed 
space  adjacent  to  a  public  street,  and  if  a  team 
b«  so  left  the  driver  will  be  liable  to  a  person  in 
the  street  injured  by  the  horses  breakmg  loose 
and  running  away. 

[ESd.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  S|  1516-1517:  Dec. 
Dig.  {  705;*  Highways,  Cent  Dig.  I  46&] 

2.  McmCIPAI,  CORPOBATIONB    (J   706*)— Neo- 

liobnt  hitchino  of  hobses— question  of 
Fact. 

Whether  one  has  exercised  reasonable  care 
in  hitching  a  team  of  horses  near  a  public 
street,  so  as  to  avoid  liability  for  injuries  to 
one  in  the  street  from  the  running  away  of 
the  team,  is  a  question  of  fact  for  the  jury. 

[B4.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  l.ilS:  Dec.  Dig.  { 
706;*    Highways,  Cent.  Dig.  8  473.] 


S.  MXJNKIPAI,  COBFOBATIONS  (S  706*)— LEAV- 
ING Team  Unhitched — Actions — Instbuc- 

TIONS— "Not  HiTClIED." 

In  an  action  for  injuries  to  a  person  on  a 
street  from  collision  with  a  runaway  team, 
where  the  petition  averred  that  the  team  was 
not  bitched,  a  charge  authorizing  a  recoveiy  for 
plaintiff  against  the  owner  of  the  team,  if  the 
jury  should  find  that  the  team  was  left  with- 
out any  person  in  charge  fend  without  ezetd^ 
ing  ordinary  care  to  securely  bitch  it  while  the 
driver  was  absent,  waa  not  objectionable  as 
authorizing  a  recovery  for  negligence  not  al- 
leged in  the  pleading,  as  the  law  devolves  upon 
the  owner  the  obligation  to  exercise  ordinary 
care  in  hitching  the  team  in  some  reasonably 
secure  manner,  and  the  allegation  that  the  team 
was  not  hitched  should  he  viewed  in  the  sense 
of  the  law  under  which,  if  the  team  was  nnse- 
curely  hitched,  when  considered  with  respect  to 
the  oDligation  to  exercise  ordinary  care  in  that 
behalf,  they  would  be  "not  hitched"  in  the  eye 
of  the  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1518:  Dec.  Dig.  { 
706;*   Highways,  Cent  Dig.  S  474.) 

4.  Municipal  Cobporations  (§  706*)- Run- 
away Teams— Actions— Instructions. 

In  an'  action  for  injuries  from  a  runaway 
team  in  a  street,  where  the  issue  related  alone  to 
the  act  of  defendant  in  hitching  the  team  and  as 
to  whether  or  not  it  exercised  ordinary  care  in 
so  doing,  and  there  was  no  evidence  tending  to 
show  that  the  team  escaped  by  accident,  it  was' 
not  error  to  refuse  a  charge  that  under  certain 
circumstances,  the  running  away  of  the  team 
might  be  regarded  as  an  accident,  and  that,  if 
found  to  be  such,  defendant  should  recover. 

'[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  i  1518;  Dec.  IHg.  { 
706;*   Highways,  Cent.  Dig.  {  474.] 

5.  Neouqencb  (8  61*)- Pboximate  Cause— 
CoNCUBBENT  Causes. 

Where  one  was  injured  from  separate  neg- 
ligent acts  of  different  persons,  a  recovery. from 
either  one  or  both  of  the  tort-feasors  whose  neg- 
ligence concurred  to  contribute  to  his  injury 
may  be  had,  regardless  of  what  the  respective 
rights  of  the  tort-feasors  may  be  as  between 
themselves,  depending  upon  the  question  as  to 
whose  negligence  was  the  proximate  cause  of 
the  Injury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  $§  74,  75;    Dec.  Dig.  |  61.*] 

6.  Neolioencb   (i  61*)— Pboximate  Cause- 

CONCUBBENT  NEGLIOENCB. 

Where  an  injury  would  not  have  befallen 
one  but  for  the  negligent  act  of  another  in  the 
first  Instance,  such  negligence  is  viewed  in  the 
law  as  a  proximate  and  efficient  cause  of  the 
injury,  though  it  concur  with  that  of  another 
independent  actor  which  may.  Intervene  in  point 
of  time  subsequently  thereto. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  74,  75;  Dec.  Dig.  |  61.*] 

7.  Cabbiebs  (I  316*)— Injury  to  Passenger— 
EjVidence— Res  Ipsa  Loqcitub. 

Where  the  relation  of  carrier  and  passenger 
exists,  ordinarily,  a  presumption  of  negligence 
or  the  doctrine  of  res  ipsa  loquitur  alone  will 
be  sufficient  as  prima  fade  proof  on  showing 
the  facts  of  a  collision  and  injury, 

[EM.  Note.— For  other  cases,  see  Carrlen, 
Cent.  Dig.  {{  1283-1294;   Dec.  Dig.  |  316.*] 

8.  Master  and   Sebvant  (i  329*)  —  Negli- 
gence OF  Sebvant— Pleading. 

Where  a  negligent  act  is  charged  against  a 
particular  servant  of  defendant,  the  allegation 
is  regarded  as  special  rather  than  general,  as 
where  the  act  is  charged  against  defendant  in 
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seneral  terms,   including  all  its  scrrants,   ap- 
pliances, etc. 

[B3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1268,  12e»;   Dee.  Dig.  ( 

9.  Neouocnob  (i  11&*)— AoTions— PuBAOino 
AND  PBoor. 

Wtkere  specific  acts  of  negligence  are  al- 
leged,  tiiey  must  be  proved  as  laid,  and   the 
presumption  of  negligence  may  not  be  invoked. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  203-211 ;   Dec.  Dig.  i  119.*] 

10.  Cabbocbb  (I  321*)— Ikjitbt  to  PABSBSaSB 
—Actions— IwsTBUonoNS. 

In  a  negligence  action,  the  instmetions 
most  require  a  finding  upon  the  negligent  acts 
revealed  in  the  evidence,  and  where  die  peti- 
tion alleged  specific  acts  of  negligence  of  de- 
fendant street  railway  company's  motorman  as 
causing  the  injury,  to  the  effect  that  he  so  neg- 
ligently and  carelessly  managed  the  car  that  he 
suffered  it  to  be  collided  with  by  runaway  hors- 
es, crossing  the  track  at  an  intersecting  street, 
which  allegations  were  supported  b^  direct 
proof,  it  was  error  to  charge  authorising  a  re- 
covery against  defendant  if  the  jury  should  find 
that  plajntiff  was  exercising  ordinary  care  at 
the  time,  unless  they  should  find  that  the  colli- 
sion could  not  have  been  avoided  by  the  motor- 
man  in  chane  of  the  car  by  the  exercise  of 
high  care,  thus  omitting  to  hypothesize  the 
facts  with  respect  to  the  alleged  negligence  of 
the  motorman  and  permitting  the  jury  to  find 
for  plaintiff  in  the  event  of  other  negligence  of 
defendant 

[£>d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  (|  122ft-1237 ;  Dec.  Dig.  {  321. •] 

11.  Appeai.  and  Ebbob  (i   1173*)— Disposi- 
tion or  Cause— Retkbsai/— Joint  Dkfend- 

ANT8. 

Prima  facie  each  of  two  defendanti,  sued 
for  injuries  alleged  to  have  resulted  from  their 
negligence,  is  to  be  deemed  a  joint  tort-feasor 
so  as  to  anthorise  contribution  between  them 
it  it  should  appear  inter  se  that  the  negligence 
of  the  one  was  as  culpable  as  that  of  the  other 
in'  inducing  the  injury  under  Rev.  St  1909,  I 
54S1,  providing  that  defendants  in  a  Judgment 
founded  on  an  action  for  redress  of  a  private 
wrong  shall  I>e  subject  to  contribution  and  all 
other  consequences  of  such  jpdgment  the  same 
as  defendants  in  a  judgment  in  an  action  found- 
ed on  contract  and  hence  in  such  an  action 
both  defendants  should  be  permitted  to  defend 
throughout  and,  where  judgment  for  plaintiff 
is  reversed  as  to  one  of  the  defendants,  it  will 
be  reversed  as  to  both,  though  the  error  in  the 
trial  intervened  as  to  one  only. 

[Bid.  Note.— For  other  cases,  see  Appeai  and 
Error,  Cent  Dig.  U  4562-4672;  Dec.  Dig.  | 
1173.*] 

Appeal  from  St  Louis  Circuit  Court;  Hugo 
Muench,  Judge. 

Action  by  Albert  H.  Miller  against  the 
United  Railways  Company  of  St  Louis  and 
another.  Judgment  for  plalntlflt,  and  defend- 
ants appeal.    Reversed  and  remanded. 

Russell  &  Davidson,  for  appellant  Amer- 
ican Storage  &  Moving  Co.  Boyle  &  Priest 
and  Olendy  B.  Arnold,  for  appellant  United 
Bys.  Co.    W.  R.  Gentry,  for  respondent 

NORXONI,  J.  This  Is  a  suit  for  damages 
accrued  to  plaintiff  on  account  of  personal 
Injuries  received  through  the  separate  negli- 
gent acts  of  the  two  defendants  which  con- 
curred in  inflicting  his  hurt    Plaintiff  recov- 


ered against  both  defendants  Jointly,  and 
they  each  prosecute  an  appeal  from  that 
judgmoit 

Defendant  United  Railways  Company,  in- 
corporated, owns  and  operates  a  street  rail- 
way system  in  the  dty  of  St  Louis,  and  de- 
fendant American  Storage  ft  Moving  Com- 
pany, incorporated,  owns  and  operates  a 
storage  and  moving  business  in  which  it  em- 
ploys teams  of  horses  and  heavy  moving 
vans  in  the  same  dty.  Plaintiff  was  a  pas- 
senger on  the  street  car  of  defendant  United 
Railways  Company  operated  by  it  on  the 
Taylor  Avenue  line,  and  at  the  time  of  his  in- 
Jury  was  going  north  on  such  line  on  Eadld 
avenue  at  Its  point  of  crossing  with  West 
Pine  boulevard.  Plaintiff  occupied  the  rear 
seat  wlilch  runs  lengthwise  along  the  west 
Bide  of  the  car,  and,  while  thus  sitting  read- 
ing a  newspaper,  a  runaway  team  of  horses 
drawing  a  moving  van  owned  by  the  Amer- 
ican Storage  &  Moving  Company  collided 
with  the  rear  end  of  the  car  adjacent  with 
sufficient  force  to  protrude  the  forward  end 
of  the  wagon  pole  through  the  side  of  the  car 
and  inflict  serious  Injuries  upon  him.  The 
wagon  pole  crushed  through  the  side  of  the 
street  car  and  struclc  plaintiff  in  the  bade 
with  'suflBdent  force  to  throw  him  out  of  tils 
seat  break  several  of  hla  ribs,  and  Inflict 
serious  and  painful  internal  injuries.  The 
suit  Is  prosecuted  against  both  the  railways 
company,  of  which  he  was  a  passenger,  and 
the  storage  and  moving  company,  who  owned 
the  team  and  van.  Jointly,  on  the  theory  that 
each  defendant  was  guilty  of  separate  neg- 
ligent acts  which  concurred  proximately  to 
occasion  plaintiff's  injury  and  consequent 
damage.  The  spedflc  act  of  negligence  relied 
upon  for  a  recovery  against  the  storage  and 
moving  company  Is  that  It  left  Its  team  of 
horses  not  hitched  and  unattended  in  an  open 
space  near  a  public  street  of  a  great  dty, 
thus  permitting  them  to  escape  and  contrib- 
ute to  his  injury,  while  the  negligence  alleg- 
ed aitainst  the  street  car  company  is  to  the 
effect  that  its  motorman  so  negligently  man- 
aged and  ran  the  car  on  which  plaintiff  was 
a  pa8s«iger  as  to  permit  the  collision  to  oc- 
cur. And  It  Is  averred  that  these  negligent 
omissions  of  duty  on  the  part  of  the  two  de- 
fendants directly  concurred  and  contributed 
to  cause  the  Injury  complained  of. 

We  will  first  consider  the  arguments  ad- 
vanced for  a  reversal  of  the  Judgment  by 
the  storage  and  moving  company,  and,  second 
those  by  the  other  defendant  It  is  argued 
on  the  part  of  the  storage  and  moving  com- 
pany that  the  court  should  have  directed  a 
verdict  for  it  for  the  reason  plaintiff  failed 
to  sustain  the  burden  which  the  law  cast 
upon  him  to  prove  the  spedflc  act  of  negll* 
gence  alleged  against  it  In  the  petition.  But, 
on  consideration  of  the  proof  made,  we  be- 
lieve the  argument  to  be  unsound,  for,  though 


*For  other  oases  s««  same  topte  and  sectloa  NUMBBB  is  D«o.  Dig.  *  Am.  Dig.  Kay  No.  Soriss  *  Bop'r  Endazas 


Digitized  by 


Google 


Mo.) 


MHJtiEB  r.  XTNITED  RYS.  00.  OF  ST.  LOUIS 


104t 


the  team  of  horses  appear  to  have  been  hitch- 
ed to  the  hounds  of  the  van,  It  was  for 
the  Jury  to  answer  as  to  whether  snch 
bitching  was  reasonably  secure,  or,  In  other 
words,  as  to  whether  ordinary  care  was  ex- 
ercised by  defendant  to  that  end.  It  ap- 
pears the  employes  of  the  storage  and  moving 
company  bad  transported  a  piano  to  the  Mon- 
tlcello  Hotel,  located  on  Kings  highway  near 
West  Pine  boulevard,  and  upon  arriving  there 
drove  the  team  and  van  into  an  open  space 
in  the  rear  adjacent  to  the  hotel  building. 
The  team  is  shown  to  have  been  facing  west 
and  stopped  with  the  horses'  heads  frontmg 
a  stone  wall,  and  when  in  this  position  were 
I)ermitted  to  stand  unattended  in  the  Interim 
the  employes  were  moving  the  piano  from 
the  van  Into  the  hotel  and  conveying  It  to 
the  second  floor.  The  team  was  not  hitched 
nor  made  fast  to  a  post  or  fence  or  other 
fixture,  bat  instead  the  lines  were  tied  to 
the  hounds  of  the  van,  and  the  inside  trace 
on  each  horse  was  unhitched  from  the  single- 
tree. Though  the  heads  of  the  horses  front- 
ed to  the  westward  toward  the  stone  wall 
or  fence  referred  to,  it  appears  all  of  the 
space  to  the  east  for  a  whole  block  la  open 
and  imlnclosed.  In  this  situation  and  with- 
out other  precautions,  defendant's  servants 
entered  the  hotel  with  the  piano  and  left  the 
team  unattended  at  a  place  near  West  Pine 
boulevard,  a  public  thoroughfare,  which  was 
of  open  and  easy  access.  Daring  the  absence 
of  the  employes,  the  team  turned  around, 
entered  upon  Pine  boulevard,  and  moved 
homeward  in  a  trot  drawing  after  them  the 
moving  van,  which  is  shown  to  have  weighed 
4^500  pounds.  The  horses  themselves  are 
large  and  powerful  animals  weighing  1,600 
pounds  each,  and  as  they  trotted  east  on 
West  Pine  boulevard  collided,  as  before  men- 
tioned, with  the  rear  end  of  the  street  car 
in  which  plaintiff  was  sitting,  while  it  was 
crossing  that  street  on  Euclid  avenue.  No 
one  can  doubt  that  the  law  devolves  upon 
one  having  in  possession  a  team  of  horses 
the  duty  to  exercise  ordinary  care  to  the  end 
of  hitching  them  in  a  reasonably  secure  man- 
ner before  permitting  them  to  stand  nna^ 
tended  in  an  unlndosed  space  adjacent  to  a 
public  thoroughfare  on  which  others  may 
rigfatfolly  pass  in  order  to  prevent  probable 
mischief  which  may  result  from  the  escape 
of  the  team.  If,  therefore^  a  team  of  horses 
be  left  in  such  circumstances  unattended  ei- 
ther in  or  near  the  streets  of  a  great  city, 
not  hitched  or  hitched  in  a  manner  so  inse- 
curely as  to  breach  the  obligation  to  exer- 
cise ordinary  care  in  that  behalf,  the  person 
so  remiss  in  the  performance  of  the  duty 
which  the  law  lays  upon  him  may  be  requir- 
ed to  respond  for  snch  damages  as  the  team 
inflicts  upon  another  in  the  street  while  they 
are  running  away.  Hill  v.  Scott,  38  Mo.  App. 
870;  Sdter  v.  Bischoff,  63  Mo.  App..  167; 
Ward  V.  Steffen,  88  Mo.  App.  671 ;  Oroom  v. 
Kavanagh,  97  Mo.  App.  362,  71  S.  W.  862; 
Turner  t.  Page,  186  Mass.  600,  72  N.  B.  329; 


Zambelli  v.  Johnson,  115  La.  4S3,  89  South. 
501;  Hensley  v.  Davidson  (Iowa)  103  N.  W. 
97S.  Though  plaintiff's  proof  reveals  the 
horses  were  hitched  by  tying  the  lines  to  the 
hounds  of  the  wagon  to  which  they  were  at- 
tached, the  question  as  to  whether  or  not  such 
hitching  was  reasonably  secure  in  accordance 
with  the  precepts  of  ordinary  care  for  the 
safety  of  others  was  for  the  Jury,  and  the 
court  did  not  err  in  refusing  to  direct  a  ver- 
dict for  defendant  For,  though  all  the  evi- 
dence Is  that  the  horses  were  thus  hitched 
and  the  inside  traces  dropped,  the  physical 
facts  that  they  nevertheless  trotted  away  and 
pulled  the  van  after  them  is  sufficient  to  con- 
stitute substantial  evidence  tending  to  prove 
ordinary  care  was  not  exercised  in  hitching 
the  team  in  a  reasonably  secure  manner.  See 
Hunt  V.  Mo.  R.  Co.,  14  Mo.  App.  160. 

Plaintiff's  first  instruction  authorized  a  re- 
covery against  the  storage  and  moving  com- 
pany alone  if  the  Jury  Should  find  the  team 
and  van  were  left  at  the  place  and  In  the 
circumstances  referred  to  without  "any  per- 
son in  charge  of  said  team  of  horses  and 
without  exercising  ordinary  care  to  securely 
hitch  them  while  the  driver  of  sold  team 
went  into  the  hotel  to  deliver  a  piano  for 
said  defendant."  It  is  argued  this  submitted 
to  the  Jury  the  matter  of  Insecurely  hitching 
the  team  as  a  predicate  of  liability  when  the 
petition  averred  that  the  team  was  "not 
hitched,"  and  is  therefore  erroneous  in  that 
it  authorizes  a  recovery  for  a  specification  of 
negligence  not  counted  upon  in  the  pleading. 
We  believe  the  argument  to  be  unsound,  for 
the  law  devolved  upon  defendant  the  obliga- 
tion to  exercise  ordinary  care.  In  bitching 
the  team  in  some  reasonably  secure  manner, 
and  the  breach  of  this  duty  Is  the  precise 
matter  afforded  by  the  instruction  as  suffi- 
cient to  authorize  a  recovery.  Though  the 
words  of  the  petition  are  that  the  team  "was 
not  hitched,"  the  charge  thus  made  must  be 
viewed  in  the  sense  of  the  law  and  the  obli- 
gation to  perform  the  duty  in  respect  of  that 
matter  which  it  enjoins.  If  the  team  was 
insecurely  hitched  when  considered  with  re- 
spect to  the  obligation  to  exercise  ordinary 
care  in  that  behalf,  then  they  were  "not 
hitched"  in  the  eye  of  the  law.  In  this  view, 
we  believe  the  averment  of  the  petition 
touching  the  matter  Is  sufficiently  compre- 
hensive. It  is  quite  certain  that  if  the  driv- 
er had  hitched  this  team  of  horses,  weighing 
1,600  pounds  each,  with  a  single  strand  of 
common  thread  to  a  post,  It  would  be  regard- 
ed as  "not  hitched"  in  the  eye  of  the  law; 
this,  too,  for  the  reason  he  omitted  to  exer- 
cise ordinary  care  to  that  end.  In  such  dr- 
cumstances,  the  instruction  submitting  to  the 
Jury  the  question  of  whether  or  not  defend- 
ant exercised  ordinary  care  to  securely  hitch 
the  team  would  be  within  the  averment  be- 
yond doubt  The  same  may  be  said  as  to 
the  proof  of  leaving  the  team  unattended 
with  but  one  trace  dropped  on  either  horse 
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and  the  lines  hitched  to  the  honnds  of  the 
wagon  attached  to  the  team,  for  this  condi- 
tion appears  to  be  almost  U  not  quite  one  of 
"not  hitched"  at  all.  At  any  rate,  the  ob- 
ligation which  the  law  enjoins  is  to  exercise 
ordinary  care  to  the  end  of  hitching  the 
team  in  a  manner  reasonably  secure  to  some 
fixture  of  a  permanent  character,  and  not 
to  the  wagon  attached  to  the  team  which 
may  be  carried  forward  as  it  moves  along. 
Though  it  were  better  to  hypothesize  the 
facts  pertaining  to  the  manner  In  which  the 
team  was  hitched  and  submit  them  to  the 
Jury  for  consideration  with  reference  to  the 
obligation  to  exercise  ordinary  care,  the  in- 
struction is  not  to  be  condemned  as  reversi- 
ble error  in  the  form  it  is  drafted. 

It  is  argued  the  court  erred  In  refusing 
instruction  No.  4  as  requested  by  the  storage 
and  moving  company,  which  directed  the 
Jury  that  in  certain  circumstances  the  run- 
ning away  of  the  team  might  be  regarded  as 
an  accident,  and  if  found  to  be  such  the  find- 
ing should  be  for  it  The  court  very  properly 
refused  this  instruction,  for,  though  it  may 
be  correct  enough  as  an  abstract  statement 
of  the  law.  Its  doctrine  is  without  influence 
on  the  facts  of  the  case  for  naught  appears 
tending  to  prove  the  team  escaped  by  acci- 
dent. The  issue  related  alone  to  the  act  of 
defendant  in  hitching  the  team  as  above 
suggested  and  as  to  whether  or  not  it  exer- 
cised ordinary  care  in  so  doing. 

The  court  refused  to  instruct  for  the  stor- 
age and  moving  company  at  its  request  as 
follows:  "The  court  instructs  the  Jury  that 
if  yon  find  and  believe  from  the  evidence 
that  the  servants  of  the  defendant  United 
Railways  Company,  in  charge  of  the  car 
upon  which  plaintiff  was  a  passenger,  by 
the  exercise  of  due  care  as  defined  in  these 
instructions,  could  have  prevented  or  avoid- 
ed collision  with  the  team  and  van  of  the 
defendant  American  Storage  &  Moving  Com- 
pany, and  that  but  for  such  want  of  care  on 
the  part  of  the  said  servants  of  said  defend- 
ant United  Railways  Company  said  collision 
and  consequent  injury  to  plaintiff  would  not 
have  occurred,  your  verdict  must  be  for  the 
defendant  American  Storage  &  Moving  Com- 
pany." There  is  evidence  in  the  case  tending 
to  prove  that  the  collision  of  the  moving  van 
and  street  car  occurred  through  the  act  of 
the  motorman  of  the  street  car  in  slowing 
it  down  immediately  before  the  approaching 
runaway  team  when  he  might  have  gotten 
the  car  out  of  the  line  of  danger  by  either 
stopping  it  before  reaching  West  Pine  boule- 
vard or  turning  on  the  power  after  he  had 
done  so.  It  Is  in  view  of  this  proof  that  the 
storage  and  moving  company  requested  the 
instruction  above  copied  and  now  argues  it 
should  have  been  given  for  the  reason  that 
it  may  be  the  Jury  would  find  the  negligence 
of  ,the  motorman  was  as  between  the  neg- 
JigentiftCts  of  the  two  defendants  the  proxi- 
mate c^use  of  the  collision  which  occasioned 
the  plaintiff's  Injury.    It  is  said,  though  the 


storage  and  moving  company  may  have  be<a 
negligent  in  the  first  instance  in  permitting 
its  team  to  escape  and  run  away,  it  ought 
not  to  be  held  to  respond  to  plalntiif  therefor 
unless  Its  negligence  Is  found  to  be  proximate 
to  his  injury,  and,  if  there  be  an  intervening 
efficient  culpable  act  on  the  part  of  another 
which  more  directly  occasioned  the  injury, 
then  the  act  of  the  storage  and  moving  com- 
pany is  remote  in  the  chain  of  causation  and 
that  of  the  other  person  proximate.  Though 
the  matter  of  the  proximate  cause  of  plain- 
tiff's injury  as  between  the  two  defendants 
m^  be  Important  in  an  action  between  them 
for  indemnity  after  the  satisfaction  of  plain- 
tiff's Judgment  against  both.  It  is  certainly 
Immaterial  here  In  so  far  as  the  right  of  this 
plaintiff  is  concerned,  for  the  negligence  of 
both  directly  concurred  in  operating  the 
proximate  and  efilcient  cause  of  his  injury. 
It  is  obvious  that,  had  plaintiff  not  been  a 
passenger  on  this  particular  street  car  which 
It  is  said  was  impeded  in  progress  by  the 
carelessness  of  the  motorman  immediately  In 
front  of  the  team,  he  would  not  have  been 
injured  In  a  collision  with  this  particular 
moving  van.  It  is  obvious,  too,  that,  had 
defendant's  team  not  been  permitted  to  run 
away  with  the  moving  van,  an  injury  from 
that  source  would  not  have  befallen  plaintiff 
while  sitting  in  his  seat  in  the  street  car. 
These  propositions  being  true,  it  is  entirely 
clear  that  plaintiff's  Injury  resulted  from  the 
separate  negligent  acts  of  two  independent 
tort-feasors  which  concurred  in  and  contrib- 
uted directly  to  produce  the  result  complain- 
ed of,  and  the  negligence  of  both  Is  proximate 
in  the  line  of  causation  so  far  as  he  is  con- 
cerned. Whatever  may  be  the  rule  of  deci- 
sion in  cases  between  two  independent  tort- 
feasors whose  negligence  concurs  In  produc- 
ing an  injury  to  a  third  person  when  one  of 
such  tort-feasors  is  seeking  indemnity  from 
the  other  to  recoup  the  amount  he  has  been 
required  to  pay  to  the  injured  third  party, 
which  matter  of  liability  inter  seee  may  torn 
on  the  question  whether  the  negligenoe  of  the 
one  or  the  other  was  i>roxlmate  or  remote 
(Nashua  Iron,  etc., .  Co.  v.  Worcester,  etc, 
R.  Co.,  62  N.  H.  159),  it  is  certain  an  Injured 
party  such  as  this  plaintiff  is  entitled  In 
every  Instance  to  recover  from  either  one  or 
both  of  the  tort-feasors  whose  negligence  con- 
curs in  and  directly  contributes  to  ills  Injury. 
(Hunt  V.  Mo.  B.  Co.,  1^  Ho.  App.  160;  Taylor 
V.  Grand  Ave.  R.  Co.,  137  Mo.  363,  39  S.  W. 
88 ;  Wabash,  etc.,  R.  Co.  v.  Shacklet,  105  111. 
364,  44  Am.  Rep.  791;  CartervUle  v.  Cook, 
129  lU.  152,  22  N.  E,  14.  4  L.  B.  A.  721,  16 
Am.  St  Rep.  248;  Fleddermann  v.  St  Loais 
Transit  Co.,  134  Mo.  App.  199,  205,  113  S. 
W.  1143;  Col^rove  v.  N.  X.  &  N.  H..  etc, 
R.  Co.,  20  N.  X.  492,  76  Am.  Dec.  418;  N.  I., 
Phila.,  etc.,  R.  <3o.  y.  Cooper,  85  Va.  939,  9 
S.  E.^321;  Central,  etc.,  R.  Cq.  v.  Kuhn,  86 
Ky,  578,  6S.  W.  441,  0  Am.  St  Rep.  309; 
Tompkins  v.  Clay,  eta,  R.  Co.,  66  CaL  163, 
4  Pac  1165;    Kansas  City,  etc,  R.  Co.  r. 
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Stoner,  49  Fed.  209,  1  C.  C.  A.  231 ;  Shear- 
man &  Redfleld  on  Neg.  [6th  Ed.]  U  SI,  122 ; 
Patterson's  Ry.  Accident  'Law,  {  39).  Judge 
Thompson  says:  "If  the'  concurrent  or  suc- 
cessive negligence  of  two  persons,  combined 
together,  results  in  an  injury  to  a  third  -per- 
son, he  may  recover  damages  of  either  or 
both,  and  neither  can  interpose  the  defense 
that  the  prior  or  concurrent  negligence  of  the 
other  contributed  to  the  injury.  Thus,  A. 
leaves  bis  horse  and  cart  sitanding  in  the 
street,  without  any  person  to  watch  them, 
and  a  passer-by  strikes  the  horse,  in  conse- 
quence of  which  damage  ensues.  A.  is  an- 
swerable for  such  damage."  Section  76, 
Thompson's  Ck>m.  on  Keg.  vol.  1.  Illldge  v. 
Goodwin,  5  Car.  &  P.  190.  See,  also,  Qrlggs 
V.  Fleckenstein,  14  Minn.  81  (GU.  62),  100 
Am.  Dec.  199.  When  It  appears,  as  in  this 
case,  that  the  injury  would  not  have  befallen 
plaintiff  but  for  the  negligent  act  of  either 
party  la  the  first  Instance,  such  negligence 
is  viewed  in  the  eye  of  the  law  as  a  proxi- 
mate and  efficient  cause  of  his  hurt,  though 
it  concurs  with  that  of  another  independent 
actor  which  may  intervene  In  point  of  time 
subsequently  thereto.  Cartervtlle  v.  Cook, 
120  111.  152,  22  N.  E.  14,  4  L.  R.  A.  721,  16 
Am.  St  Rep.  248 ;  Griggs  v.  Fleckenstein,  14 
Minn.  81  (Gil.  62),  100  Am.  Dec.  199;  Ring 
V.  Cohoes,  77  N.  Y.  83,  33  Am.  Rep.  574,  Id., 
13  Hun  (N.  T.)  76;  Taylor  v.  Grand  Ave. 
R.  Co.,  137  Mo.  363,  39  8.  W.  88;  1  Thomp- 
son's Com.  on  Neg.  {50;  Fleddermann  v. 
Transit  Co.,  134  Mo.  App.  199,  113  S.  W. 
1143.  The  court  very  properly  refused  the 
instruction,  for,  even  though  the  negligence 
of  the  motorman  tn  reducing  the  speed  of  the 
car  immediately  in  front  of  the  horses  was 
the  more  recent  efficient  cause  in  the  chain 
of  causation,  the  injury  would  not  have  oc- 
curred but  for  the  negligent  act  of  the  stor- 
age and  moving  company  in  leaving  its  team 
unattended  and  not  hitched  reasonably  se- 
cure and  permitting  it  to  run  away  and  con- 
tribute its  portion  to  plaintiff's  hurt  by  pro- 
truding the  end  of  the  wagon  pole  through 
the  car  against  his  person.  We  discover  no 
reversible  error  in  the  case  so  far  as  the 
American  Storage  &  Moving  Company  is  con- 
cerned. 

We  come  now  to  consider  the  appeal  of  de- 
fendant United  Railways  Company.  It  is  ar- 
gn^  the  court  should  have  directed  a  verdict 
for  this  defendant ;  but  the  case  is  obviously 
one  for  the  jury  on  the  specific  acts  of  ne^i- 
gence  which  the  evidence  tended  to  prove 
against  the  motorman.  As  the  relation  of 
carrier  and  passenger  exists  between  these 
parties,  ordinarily  a  presumption  of  negli- 
gence or  the  doctrine  of  res  ipsa  loquitur 
alone  would  be  sufficient  as  prima  facie  proof 
on  showing  the  facts  of  the  collision  and  in- 
jury. Olsen  V.  Citizens'  Ry.  Co.,  152  Mo;  426, 
432,  54  S.  W.  470;  Rice  v.  C.,  B.  &  Q.  R  Co., 
131  S.  W.  374.  But  the  petition  alleges  t^ 
<-itlc  acts  of  negligence  against  the  United 


Railways  Company,  for,  after  reciting  ante- 
cedent facts  leading  up  to  his  injury,  plain- 
tiff avers  that,  while  he  was  in  the  car  trav- 
eling north  at  or  near  the  intersection  of 
West  Pine  boulevard  and  Euclid  avenue,  "the 
motorman  of  the  defendant  United  Railways 
Company  of  St  Louis,  in  charge  of  said  car, 
so  negligently  and  carelessly  managed  and 
ran  said  car  that  he  suffered  and  permitted 
the  same  to  be  collided  with  a  team  of  horses 
and  wagon,"  etc.  This  is  a  charge  of  specific 
negligence,  for  it  avers  the  motorman  care- 
lessly managed  and  ran  the  car  and  further 
points  out  wherein  he  was  negligent  in  suf- 
fering and  permitting  it  to  collide  with  the 
wagon  and  team.  When  a  negligent  act  is 
charged  against  a  particular  servant,  the  al- 
legation is  regarded  as  specific  rather  than 
general,  as  is  the  case  where  the  act  is  charg- 
ed against  the  defendant  in  general  term* 
and  thus  includes  all  of  its  servants,  appli- 
ances, etc.  See  Gibler  v.  Q.,  O.  &  K.  C.  R. 
Co.,  148  Mo.  App.  475,  128  S.  W.  791;  Beave 
V.  St  Louis  Trapsit  Co.,  212  Mo.  331,  111  S. 
W.  62;  Price  v.  Met  St  R.  Co.,  220  Mo.  435, 
119  S.  W.  932,  132  Am.  St  Rep.  588.  Where 
specific  acts  of  negligence  are  alleged,  they 
must  be  proved  as  laid,  and  the  presumption 
of  negligence  may  not  be  invoked.  Gibler  v. 
Q.,  O.  &  K.  C.  R.  Co.,  148  Mo.  App.  476,  128 
S.  W.  791;  Orcntt  v.  Century  Bldg.  Co.,  201 
Mo.  424,  99  S.  W.  1062,  8  L.  R.  A.  (N.  S.) 
929.  The  request  for  an  instruction  directing 
a  verdict  for  this  defendant  was  very  prop-  / 
eriy  refused  at  the  close  of  plaintiffs  case 
and  properly  so  again  at  the  conclusion  of 
all  of  the  evidence,  for  the  reason  that, 
though  the  presumption  of  negligence  was 
not  available  under  the  state  of  the  pleading 
which  set  forth  a  specific  charge  of  negligence 
against  the  motorman,  the  direct  proof  for 
plaintiff  tended  to  support  the  averment 
The  evidence  is  tmcontradlcted  to  the  effect 
that  all  of  that  portion  of  land  lying  east  of 
the  Monticello  Hotel,  south  of  Pine  boulevard 
and  west  of  Euclid  avenue — as  much  or  more 
than  an  ordinary  city  block — was  vacant  and 
unoccupied  and  the  view  in  no  manner  ob- 
scured thereabout  It  appears,  as  the  street 
car  proceeded  north  on  Euclid  from  Laclede 
avenue,  passengers,  other  than  plaintiff,  saw 
the  runaway  team  ai^roachlng  on  a  trot 
from  the  west  on  Pine  boulevard  toward  Eu- 
clid, and  defendant's  motorman  himself  says 
that  he  saw  the  team  thus  approaohlng  200 
feet  away  before  it  reached  Euclid  avenue. 
At  that  time  the  car  was  about  one-half 
block  south  of  Pine  boulevard  and  proceeding 
north  toward  that  street  The  motorman 
says  he  did  not  notice  the  team  was  without 
a  driver  until  it  was  within  60  or  60  feet 
of  the  car  and  at  that  time  applied  the  power 
with  the  purpose  of  crossing  the  street  in 
front  of  it  and  obviating  a  collision.  But  a 
passenger  on  the  car  testified  that  he  saw 
the  team  approaching  250  feet  West  of  Euclid 
avenue  and  discovered  it  to  be  witikout  a 
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driver  as  tiiough  It  were  running  away,  and 
that  this  fact  was  open  and  obvious  to  all. 
Plaintiff  was  sitting  with  his  back  to  the 
west  reading  a  newspaper  and  knew  nothing 
of  the  approach  of  the  team  until  he  received 
bis  Injury.  Both  the  motorman  for  defend- 
ant and  the  passenger  who  testified  for  plain- 
tiff say  the  car  was  running  very  slow  at 
the  time,  and,  besides  this  being  conceded, 
It  appears  It  was  stopped  within  10  feet  after 
the  collision  occurred.  The  passenger  refer- 
red to  says  as  the  car  came  Into  Pine  boule- 
vard Its  speed  was  perceptibly  slowed  down 
by  the  motorman  as  though  he  Intended  to 
check  the  runaway  horses  therewith  or  pre- 
vent them  from  passing.  The  collision  oc- 
curred Immediately  after  the  rear  end  of  the 
car  had  crossed  the  center  of  Pine  boulevard 
by  the  pole  of  the  moving  van  coming  In 
contact  with  the  west  side  of  the  rear  end 
of  the  body  of  the  car. 

It  therefore  appears  the  act  of  negligence 
relied  upon  against  the  street  car  company 
In  the  petition  to  the  effect  the  motorman  so 
managed  the  car  as  to  suffer  the  collision  Is 
supported  by  direct  proof  tending  to  show 
that  be  did  so  in  the  very  face  of  the  ap- 
proaching danger  for  the  purpose  of  stopping 
the  runaway  team.  It  is  true  the  motorman 
says  he  Increased  the  speed  of  the  car  in 
order  to  remove  It  from  the  path  of  the 
team ;  but,  be  this  as  it  may,  the  case  made 
by  plaintiff  is  the  spedflc  act  of  the  motor- 
\  man  in  checking  the  speed  of  the  car  as 
though  he  Intended  to  utilize  It  as  a  bar- 
rier to  prevent  the  further  rampage  of  the 
runaway  horses.  On  this  state  of  the  proof, 
the  court,  at-  the  request  of  plaintiff,  in- 
structed the  Jury  authorizing  a  verdict 
against  the  United  Railways  Company  if  It 
should  find  plaintiff  was  exercising  ordinary 
care  at  the  time  "unless  the  Jury  find  from 
the  evidence  that  said  collision  could  not 
have  been  avoided  by  the  motorman  In 
charge  of  the  car  by  the  exercise  of  high 
care,"  etc.  The  Instruction  omitted  to  hy- 
pothesize the  facts  with  respect  to  the  mat- 
ter of  the  motorman  decreasing  the  speed 
of  the  car,  but  permitted  the  Jury  to  affix  lia- 
bility against  this  defendant  without  com- 
pass or  chart  unless  it  found  from  the  evi- 
dence that  the  collision  could  not  have  been 
avoided  by  the  motorman  exercising  a  high 
degree  of  care.  This  Instruction  invokes  the 
full  measure  of  the  doctrine  of  res  ipsa  lo- 
quitur, though  It  is  not  available  under  the 
allegation  In  the  petition  and  permits  a  re- 
covery for  plaintiff  In  the  most  general  terms 
notwithstanding  the  direct  proof  of  the  spe- 
cific act  of  negligence  on  which  plaintiff 
must  rely  for  a  recovery  against  the  United 
Railways  Company.  It  is  the  accepted  rule 
of  decision,  even  In  those  cases  where  gen- 
eral averments  are  made  and  the  doctrine 
of  res  ipsa  loquitur  does  not  apply,  that 
when  It  comes  to  submit  the  question  of  lia- 
bility to  the  Jury  thereunder  the  instructions 


must  reckon  with  the  facts  and  require  a 
finding  uiMn  the  particular  negligent  acts 
revealed  in  the  evid«ice,  and,  unless  they  do 
so,  the  Judgment  should  be  reversed  there- 
for. It  is  said  that  Instructions  nnder  snch 
allegations  authorizing  a  verdict  for  any 
kind  of  negligence  the  Jury  beUeve  occurred 
are  unfair,  and  they  should  require  a  finding 
pro  or  con  on  the  negligent  acts  revealed  in 
the  evidence,  if  any.  The  instruction  refer- 
red to  is  therefore  erroneous  for  the  reason 
It  omitted  to  require  the  Jury  to  find  in  what 
respect  defendant  was  negligent,  if  at  all, 
but  authorized  a  verdict  against  the  United 
Railways  Company  if  plaintiff  was  not  care- 
less unless  It  believed  the  motorman  could 
not  have  avoided  the  injury  by  the  exercdse 
of  high  care  In  operating  the  car.  Such  a 
general  charge  as  this  would  seem  to  author- 
ize the  Jurors  to  invoke  their  imaginations 
or  draw  upon  mere  conjecture  to  the  effect 
that  the  motorman  might  possibly,  by  exer- 
cising high  care,  have  avoided  the  collision, 
when  they  believed  his  evidence  that  he  ap- 
plied the  power  in  an  endeavor  to  escape  tb« 
team  and  exercised  high  care  in  so  doing. 
The  instruction  should  require  the  Jury  to 
find  defendant's  breach  of  duty  from  the 
facts  proved.  Authorities  are  multiplied  on 
the  subject.  Allen  v.  St  Ix>uls  Transit  Co., 
183  Mo.  411,  81  S.  W.  1142 ;  Sommers  ▼.  St 
Louis  Transit  Co.,  108  Mo.  App.  819,  83  S. 
W.  268;  Lesser  v.  St  L.  ft  Sub.  R.  Co.,  85 
Ho.  App.  826;  Mulderlg  ▼.  St  Louis,  etc 
R.  Co.,  etc.,  116  Mo.  App.  655,  94  S.  W.  801. 
Though  the  authorities  last  cited  assert  the 
rule  with  respect  to  such  Instruetlons  when 
the  petition  contains  a  general  allegation  of 
negligence,  the  doctrine  obtains  alike  and 
with  better  reason  to  cases  such  as  this 
one,  where  the  petition  avers  specific  negli- 
gent acts.  In  such  circumstances,  no  one  can 
doubt  that  the  court  should  require  the  Jury 
to  find  the  negligent  breach  of  duty  from  the 
facts  pleaded  and  proved,  to  the  end  of  con- 
fining the  issue  to  the  charge  laid.  The 
Supreme  Court  condemns  the  practice  of 
submitting  the  matter  of  defendant's  negli- 
gence In  such  general  terms  where  specific 
acts  of  negligence  are  relied  upon  as  rever- 
sible error,  as  will  appear  from  the  following 
cases  in  point:  Beave  v.  St  Louis  Transit 
Co.,  212  Mo.  331,  111  S.  W.  52 ;  Davidson  r. 
St  Louis  Transit  Co.,  211  Mo.  320,  109  S.  W. 
583.  For  the  error  in  this  instruction  above 
discussed,  the  Judgment  should  be  reversed, 
and  the  cause  remanded,  as  to  the  United 
Railways  Company. 

But  the  question  arises  in  this  case,  where 
the  suit  is  against  two  independent  tort- 
feasors oa  account  of  an  injury  inflicted 
through  the  separate  net^igent  acts  of  each 
which  concurred  In  producing  the  result 
complained  of,  should  the  Judgment  be  re- 
versed as  to  the  United  Railways  Company 
only  and  affirmed  as  to  the  American  Storage 
&  Moving  Company  when  either  is  separatdy 
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liable  for  the  fall  measure  of  tbe  damage 
done?  The  matter  should  be  determined,  we 
believe,  by  reference  to  the  fact  as  to  wheth- 
er or  not  contrlbntlon,  as  distlngiiished  from 
indemnity,  may  lie  in  the  circumstances  of 
the  case.  But  this  Is  not  to  be  ascertained, 
for  the  question  has  not  been  litigated  be- 
tween the  defendants.  Prima  facie,  eadi  of 
the  two  defendants  so  jointly  sued  is  to  be 
treated  as  a  Joint  tort-feasor  so  as  to  au- 
thorize contribution  between  them  if  it 
should  appear  inter  se  that  the  negligence  of 
one  was  as  culpable  as  that  of  tlie  other  in 
Inducing  the  injury.  In  such  circumstances, 
natural  Justice  alone  requires  that  they 
should  both  be  permitted  to  defend  through- 
out the  entlrb  oonrse  of  the  litigation  in 
order  to  reduce  the  amount  of  the  recovery 
against  either  or  both  to -the  payment  of 
which  they  may  eventualf:^  be  called  upon 
to  contribute  In  equal  parts.  Our  statute 
provides :  "Defoidants  in  a  Judgment  found- 
ed on  an  action  for  the  i^edress  of  a  private 
wrong  shall  he  subject  to  contribution,  and 
all  other  consequences  of  such  Judgment,  in 
the  same  manner  and  to  the  same  extent  as 
defendants  in  a  Judgment  In  an  action  found- 
ed on  contract"  Section  6431,  Rev.  St  1909. 
It  has  been  determined  that  this  statute  in- 
tends the  allowance  of  contribution  among 
defendants  In  a  Judgment  for  tort  on  ac- 
count of  the  negligent  omission  of  duty  of 
several  Independent  tort-feasors  whose  com- 
bined negligence  concurred  and  contributed 
to  the  same  injury  in  those  cases  where  in- 
demnity is  not  to  be  had,  and  we  believe 
such  Interpretation  to  be  sound.  See  Elaton 
&  Prince  Co.  v.  Mississippi  Valley  Trust  Co., 
123  Mo.  App.  117,  100  S.  W.  681.  Of  course, 
the  matter  as  to  whether  or  not  contribution 
would  lie  between  these  defendants  if  one 
were  to  pay  a  Judgment  recovered  against 
both  and  the  other  decline  to  contribute,  or 
as  to  whether  or  not  one  would  be  entitled 
to  Indemnity  from  the  other,  is  not  to  be 
determined  now,  for  the  question  is  not  be- 
fore us,  and  a  decision  hereon  is  expressly 
reserved.  For  reference  to  the  doctrine  as 
to  both  contribution  and  indemnity  and  when 
either  prevails,  see  7  Am.  &  Eng.  Bncy. 
Law  (2d  Ed.)  364,  865,  366,  S67,  and  notes. 
It  should  be  said  that  prima  fade  the  case 
may  be  one  where  contribution  will  lie,  and, 
if  such  is  true,  the  judgment  is  to  be  revers- 
ed as  to  both  defendants,  though  the  error 
in  the  trial  Intervened  as  to  one  only,  for 
the  reason  both  should  be  permitted  to  de- 
fend throughout  See  Mulderlg  v.  St  Louis, 
etc.,  B.  Co.,  etc.,  116  Mo.  App.  655,  94  S.  W. 
801. 

The  Judgment  should  be  reversed  as  to 
both  defendants,  and  the  cause  remanded.  It 
is  so  ordered. 

RBTNOLDS,  P.  J.  and  OAULFIIILD,  J., 
concur. 


GOODMAN  et  aL  ▼.  GRIFFITH. 

(St  Louis  Ck>urt  ot  Appeals.     Mlasourl.     Feb. 
21,  1911.) 

1.  APFEAL    and    EbBOB    (I    1022*)— QUESTIORS 

Reviewablx  —  Findings  —  Cdnclcsivk- 

REB8. 

The  court  on  appeal  may  determine  for  it- 
self the  correctness  of  the  conclusion  of  tbe  ref- 
eree in  involuntary  reference  and  the  trial 
court  in  proceedings  for  the  settlement  ot  an 
admlnisttator's  account  though  the  action  of 
the  referee  and  of  the  trial  court  will  not  be 
lightly  disturbed. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4016-401S;  Dec.  Dig,  f 
1022.*] 

2.  EXECUTOBS  AND  Advinistsatobs  (I  22*)— 
Pbxseittation  or  Glaiiib  bt  Advinistui- 
TOB— Effect. 

An  administrator  may  assume  tbe  attitude 
of  a  mere  creditor  against  his  decedent's  estate 
without  forfeitinr  his  office,  and,  where  he  pre- 
sents a  claim,  the  court  must  as  required  by 
statute  appoint  a  suitable  person  to  represent 
the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |  117 ;  Dec.  Dig. 

3.  exxcutobs  and  admnistbatobs  (|  600*)— 
Compensation— Fobfeitubx. 

The  administrator  is  not  thereby  deprived 
of  his  right  to  compenaation. 

[Ei.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  f  2131;  Dec. 
Dig.  f  500.*] 

4.  Execdtobs  and  Advinistbatobs  (I  111*)— 
Attobrkt  of  Aaministbatob  —  Rioht  to 
Compensation. 

An  attorney  employed  by  an  administrator 
does  not  forfeit  his  right  to  compensation  for 
services  rendered  merely  because  he  represents 
the  administrator  and  his  wife  in  presenting  a 
claim  In  their  favor  against  decedent's  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators^  Cent  Dig.  I  462;  Dec. 
Dig.  i  111.*] 

5.  Patuknt  (f  74*)— BkriDKNCB— Receipts. 

A  receipt  is  prima  facie  evidence  of  the 
payment  therein  rmted  and  when  uncontradict- 
ed is  conclusive. 

[EH.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  |i  226-231 ;   Dec.  Dig.  i  74.*] 

6.  EXKCUTOBS  AND  Adminibtbatobs  ({  504*)— 

Accounts— Objxctions. 

An  objection  to  the  final  settlement  ot  an 
administrator  of  his  mother,  which  involves  his 
acts  as  executor  of  his  stepfather,  based  on  his 
failure  to  account  for  his  acts  as  executor  of 
his  stepfather,  made  by  the  heirs  and  lega- 
tees of  the  mother  aftel:  the  final  settlement 
of  the  estate  of  the  stepfather  after  the 
death  of  the  mother,  cannot  be  entertained 
by  tbe  court  but  the  remedy  of  tbe  heirs  is  to 
proceed  under  Rev.  St  1899,  {{  74-78  (Ann.  St 
1906,  pp.  362-364),  now  Rev.  St  1009.  H  70- 
74,  antnorising  proceedings  against  executors 
and  administrators  to  discover  assets,  or  to 
resist  the  final  settlement  of  the  stepfather's 
estate. 

[Bid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  il  2157,  2166; 
Dec.  Dig.  I  604.*]    . 

7.  EXXCUTOBS  AND  Administbatobs  (|  600*)— 
BKITI.EICXNT  or  ACCOUNTS  — CONCLUBIVX- 
NX8S. 

Mere  illegal  allowances  or  omissions  of 
proper  debits  do  not  justify  the  setting  aside  of 
a  final  settlement  of  an  executor  or  adminiatra- 
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tor,  nor  opening  ap  of  matters   passed  on  in 
appniving  the  final  settlement. 

[Ed.  Note.— For  other  cases,  see  Executors 
•nd  Administrators,  Cent  Dig.  {!  2199-2200; 
Dec.  Dis.  I  509.»] 

8.  BxBcnTOBB  AND  Administrators  (S  513*)— 
Settlement  of   Accounts  —  Conclusivb- 

HK88. 

A  final  settlement  of  an  administration  has 
the  force  of  a  final  jndgment,  and  cannot  be 
attacked  collaterally,  but  can  only  be  reached 
under  charges  of  fraud  by  a  direct  proceeding. 
|Sd.  Nolo.— For  other  cases,  see  Executors 
and  Administrators.  Gent.  Dig.  |  2269;  Dec. 
Dig.  i  513.»] 

9.  Executors  and  Adhinibtrators  (S  518*)— 
Final  Settlements-Right  to  Attack  by 
Direct  Proceedinot-Partibs. 

The  right  to  directly  attack  for  fraud  a 
final  settlement  of  administration  extends  to 
any  person  in  interest  in  the  estate. 

[Ed.  Note.— For  other  cases,  see  S^ecutors 
and  Administrators,  Cent.  Dig.  H  2277-2281; 
Dec.  Dig.  S  518.*] 

10.  ExECirroRs  and  Administrators  ({  460*) 
— Compelling  Accounting — Parties. 

The  right  to  call  an  executor  or  adminis- 
trator to  account  extends  to  any  person  in  in- 
terest in  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  1975-1985; 
Dec  Dig.  (  400.*] 

Nortoni,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Pike  Connty; 
David  H.   Eby,  Judge. 

Proceedings  for  the  final  settlement  of 
James  E.  Griffith,  as  administrator  of  Emily 
Bralley,  deceased.  In  which  Clarissa  E.  Good- 
man and  others  appeared  and  filed  objections. 
From  a  Judgment  oyerrullng  the  objections 
and  settling  the  account  of  the  administra- 
tor, the  objectors  appeaL    Affirmed. 

Ball  &  Sparrow,  for  appellants.  J.  D. 
Hostetter  and  J.  E.  Thompson,  for  respond- 
ent 

REYNOLDS,  P.  J.  Guided  solely  by  the 
amended  abstract  of  the  record  of  the  pro- 
ceedings in  this  cause,  filed  by  counsel  for 
appellants.  It  is  very  difficult  to  make  an 
intelligible  statement  of  exactly  what  is  in- 
cluded as  record  proper,  and  what  Is  covered 
by  the  bill  of  exceptions.  More  than  that,  it 
is  not  quite  clear  how  much  of  what  is  in 
this  amended  abstract  was  either  In  the  rec- 
ord proper  or  even  In  evidence  before  the 
trial  court 

Counsel  for  respondents  attacked  the  orig- 
inal abstract,  and  again  attack  this  amended 
one,  filed  by  leave  of  court,  for  various  de- 
fects and  omissions  of  material  matter.  They 
are  doubtless  correct  on  some  of  their  con- 
tentions; but,  to  put  an  end  to  the  matter 
and  endeavor  to  arrive  at  the  very  right  of 
the  controversy,  we  have  concluded  to  Ignore 
these  objections. 

'i'bose  counsel  are  in  error,  however.  In 
contending  that  there  is  no  evidence  furnish- 
ed by  the  record  entries  proper  showing  that 
the  bill  of  exceptions  Was  filed  within  due 


time.  The  abstract,  as  amended,  does  show 
this.  Counsel  for  respondent  make  the  fur- 
ther point  that  there  is  nothing  in  this  ab- 
stract of  the  record  to  show  that  the  case 
was  ever  in  the  probate  court  of  Pike  count}', 
and  appealed  from  tliat  court  to  the  circuit 
court.  We  do,  however,  find  in  the  amended 
abstract  under  the  caption  of  the  title  of 
this  cause  what  purported  to  be  of  the  record 
of  the  probate  court  of  Pike  county.  These 
entries  show  that  final  settlement  of  re- 
spondent, as  administrator  of  the  estate  oC 
Emily  Bralley,  deceases,  was  filed  In  the 
probate  court  on  the  28d  of  November,  1908; 
that  exceptions  were  filed  to  it  in  that  court 
on  the  10th  of  December^;  that  final  Judgment 
was  rendered  on  it  by  ^e  probate  court  on 
the  14  th  of  January,>-f809,  and  an  appeal 
taken  to  the  dicnifWurt  January  21st 
"and  cause  certiflM  to  the  circuit  court  of 
Pike  county,  Missouri."  Then  follow  the  rec- 
ord entries  in  the  cause  which  appear  in  the 
circuit  court  It  Is  true  that  it  does  not 
appear  in  the  same  connection  what  tliat 
final' settlement  was.  But  the  abstract  com- 
mences by  setting  out  what  purports  to  be 
the  final  settlement  of  respondent  as  admin- 
istrator of  the  estate  of  Emily  Bralley,  de- 
ceased, and  the  objections  to  that,  and  wa 
gather  enough  from  the  record  to  be  rea- 
sonably  sure  that  It  is  the  settlement  and 
objections  to  it  that  were  before  the  probate 
court  and  before  the  circuit  court  on  appeal 
from  the  probate  court.  Counsel  for  appel- 
lant have  also  incorporated  in  their  amended 
abstract  certain  entries  as  record  entries  at 
the  probate  court  of  Pike  county  in  the  mat- 
ter of  the  estate  of  George  L.  Bralley,  de- 
ceased, these  pertaining  particularly  to  the 
filing,  on  the  12th  of  February,  190C,  In  that 
court  of  the  final  settlement  of  James  E. 
Griffith,  as  executor.  By  this  it  appears 
that  publication  having  been  duly  made,  the 
matter  of  his  final  settlement  was  beard,  the 
executor  having  filed  *ln  that  court  his  ac- 
counts and  vouchers,  and  that  court,  "having 
seen,  heard,  and  examined  said  accounts  and 
being  fully  advised  in  the  premises,  finds  that 
the  assets  of  said  estate  have  been  fally 
administered,  and  that  there  remains  no 
funds  in  tlie  bands  of  said  executor  and  be- 
longing to  said  estate,  and  said  settlement 
Is  by  the  conrt  approved  and  said  executor 
discharged."  Along  with  this  is  a  ca^j  of 
the  last  will  and  testament  of  George  L. 
Bralley,  by  which,  after  making  certain  be- 
quests of  $1  each  to  his  sisters  and  their 
heirs,  and  a  spectfic  legacy  of  a  gold  watch 
and  chain  to  a  party  named,  the  testator 
leaves  all  the  rest,  residue,  and  remainder 
of  Ills  estate  to  his  wife,  Emily  Bralley,  and 
appoints  James  E.  Griffith  as  executor.  As 
appellants  have  inserted  this  matter  in  their 
abstract  we  may  assume,  as  against  them, 
that  it  was  In  evidence  at  the  trial. 
It  further  appears  by  the  testimony  in  the 
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case  that  Mrs.  Braltey  was  tbe  mother  of 
respondent,  James  E.  OrUDtb,  a  child  by  a 
marriage  prior  to  her  marriage  to  George 
L.  Bralley.  George  h.  Bralley,  hereafter 
referred  to  as  Dr.  Bralley,  It  ai^)ear8,  died  on 
the  5th  of  April,  1903,  and  his  wife,  Mrs. 
Emily  Bralley,  died  on  the  25th  of  Novem- 
ber, 180K.  Mr.  James  E.  Griffith  appears  to 
have  heen  duly  appointed  as  administrator 
of  her  estate.  Mrs.  Bralley  was  dead  at  the 
time  respondent  made  final  settlement  as 
executor  of  the  estate  of  Dr.  Bralley.  It 
further  appears  that,  when  respondent  filed 
faia  final  settlement  as  administrator  of  the 
estate  of  Emily  Bralley  in  the  probate  court 
of  Pike  county,  appellants,  styling  themselTes 
the  heirs  of  the  estate  of  Mrs.  Emily  Bral- 
ley, filed  objections  and  exceptions  to  the 
settlement  These  are  the  settlement  and 
objections  heretofore  referred  to,  and  it  Is 
on  them  ttiat  the  case  is  now  before  us.  Aft- 
er objecting  to  various  credits  claimed  by  the 
administrator,  among  other  items  of  $tiO  al- 
lowed Messrs.  Tapley  &  Fitzgerald,  as  at- 
torneys in  a  certain  partition  suit,  and  $100 
allowed  to  J.  E.  Thompson,  Esq.,  as  an  at- 
torney's fee  for  services  rendered  the  ad- 
ministrator in  connection  with  the  estate,  the 
principal  objection,  numbered  8,  which  was 
made.  Is  as  follows:  "Eighth.  Your  objectors 
and  executors  [exceptors?]  say  that  James 
E.  Griffith,  administrator  of  the  estate  of 
Emily  Bralley,  deceased,  has  not  charged 
himself  with  property  ttiat  belonged  to  the 
estate,  and  they  say  that  at  the  time  of  the 
death  of  George  L.  Bralley  he  was  indebted 
to  said  George  li.  Bralley,  evidenced  by  a 
note,  the  exact  amount  your  objectors  and 
exceptors  cannot  name,  but  have  reason  to 
believe  and  do  believe,  and  charge  the  fact  to 
be,  that  it  was  something  over  three  thousand 
dollars  ($3,000.00);  that  same  has  not  been 
accounted  for  in  the  George  L.  Bralley  estate 
nor  the  Emily  Bralley  estate,  and  that  upon 
the  death  of  George  L.  Bralley  said  note 
became  the  property  of  Emily  Bralley,  now 
deceased.  Your  objectors  and  exceptors  fur- 
ther charge  the  fact  to  be  that  said  James 
BL  Griffith,  as  executor  of  the  estate  of  George 
L.  Bralley,  deceased,  in  his  first  annual  set- 
tlement claims  to  have  paid  to  Emily  Bral- 
ley, deceased,  the  sum  of  $1,629.14,  and  has 
taer  receipt  therefor,  and  that  in  his  second 
annual  settlement  he  claims  to  have  paid  said 
Emily  Bralley  the  sum  of  $1,158.10,  the  two 
Items  aggregating  $2,787.24;  that  said  ad- 
ministrator has  not  charged  himself  with,  but 
that  said  money  passed  Into  his  hands."  We 
are  not  advised  by  the  abstract  as  to  how 
many  or  which,  if  any,  of  these  objections 
were  overruled  in  the  i»obate  court.  On  ap- 
peal to  the  circuit  court,  the  cause  there  com- 
ing on  to  be  heard  on  these  objections  and  ex- 
ceptions, the  court  on  its  own  motion  re- 
ferred the  whole  matter  to  a  referee  on  the 
ground  that  it  involved  an  examination  of  a 
long  account.    The  referee  was  directed  to 


hear  and  take  the  testimony  and  report  it, 
with  his  conclusions  to  the  court  The  testi- 
mony was  taken  before  the  referee,  who  made 
Ills  report  not  sustaining  the  eighth  objec- 
tion as  above,  but  disallowing  tbe  items 
covering  the  disbursements  by  the  attorneys, 
above  referred  to.  It  is  not  impwtant  to 
note  his  action  on  other  items.  On  this  re 
port  of  the  referee  being  filed  in  court  ex- 
ceptions were  filed  to  it  by  both  parties, 
heard,  considered,  and  defendants'  objection 
overruled  to  the  disallowance  of  the  $60  to 
Messrs.  Tapiey  &  Fitzgerald,  but  sustained 
as  to  the  disallowance  of  $100  to  Mr.  Thomp- 
son and  as  to  certain  taxes,  and  were  over- 
ruled as  to  plaintiffs'  eighth  objection,  as 
well  as  to  other  minor  objections.  Where- 
upon appellants,  objectors  below,  filed  their 
motion  for  a  new  trial  in  due  time,  and, 
that  being  overruled  and  exceptions  saved, 
duly  perfected  their  appeal  to  this  court 
While  in  a  case  of  this  kind— involuntary 
reference — we  have  the  right  and  power,  as 
in  cases  of  equity,  to  determine  for  ourselves 
the  correctness  of  the  conclusion  arrived  at 
by  tbe  referee  and  by  the  court  we  have 
held  in  several  cases,  following  the  decision 
of  our  Supreme  Court  that  the  action  of  the 
referee  and  of  the  trial  court  is  always  per- 
suasive, and  will  not  be  lightly  disturbed. 
See  Belfschndder  v.  Beck,  148  Mo.  App.  725, 
129  S.  W.  232.  We  see  no  reason  to  depart 
from  that  rule  in  this  case.  More  especially 
is  that  so,  as  we  have  arrived  at  the  conclu- 
sion that  this  eighth  objection,  which  is  the 
material  one  in  the  case,  and  the  one  around 
which  the  controversy  turns,  should  not  have 
been  entertained.  This  not  only  on  consider- 
ation of  facts  connected  with  it  but  as  a 
matter  of  law. 

Before  entering  upon  a  consideration  of 
the  eighth  objection,  however,  It  is  as  well  to 
say  now  that  we  have  considered  the  objec- 
tion which  was  specifically  made  to  the  al- 
lowance of  a  credit  to  the  administrator  for 
a  disbursement  made  by  blm  to  Mr.  Thomp- 
son for  legal  services  In  advising  the  admin- 
istrator tn  tbe  matters  of  his  administration, 
and  consider  it  to  have  been  properly  over- 
ruled by  the  trial  court  The  objection  seems 
to  be  based  on  the  Idea  that  Mr.  Thompson, 
representing  Mr.  Griffith  and  his  wife  in 
presenting  a  claim  in  the  probate  court 
against  tbe  estate,  assumed  an  antagonistic 
position  toward  the  estate,  and  thereby  de- 
barred himself  from  further  employment  and 
forfeited  all  claim  to  compensation  for  serv- 
ices in  advising  the  administrator,  and  that 
therefore,  the  administrator  should  not  be 
allowed  credit  for  the  amount  paid  him.  The 
law  recognizes  that  an  administrator  may 
assume  the  attitude  of  a  mere  creditor  against 
the  estate  without  forfeiting  his  office  or 
right  to  compensation.  It  provides  for  the 
appointment  by  the  court  of  "some  suitable 
person  to  appear  and  manage  the  defense." 
The  estate  is  presumptively  well  cared  for 
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by  saCh  soltable  person  and  the  counsel  he 
may  select  to  represent  him.  It  recognizes 
the  Indlyldnal  claim  as  a  matter  separate 
and  apart  from  the  general  administration, 
to  be  handled  specially  by  another.  But  It 
does  not  recognize  the  presentation  of  the 
claim  as  a  mattev  sufficient  to  disqualify 
the  administrator  in  proceeding  with  the 
administration,  nor  does  its  presentation  ef- 
fect his  compensation.  We  see  no  reason 
why  it  should  be  otherwise  with  counsel  for 
the  administrator.  His  employment  to  ad- 
vise the  administrator  in  the  administration 
of  the  estate  does  not  extend  to  representing 
the  administrator  pro  hac  vice.  The  latter 
may  employ  his  own  attorney,  If  one  Is  nec- 
essary. If  the  presentation  -of  the  claim 
by  the  administrator  is  as  the  statute  as- 
sumes consistent  with  his  continuance  as 
administrator  generally,  surely  the  position 
of  his  counsel  In  representing  him  as  to  that 
claim  is  no  less  consistent,  and  no  breach 
of  professional  propriety  on  the  part  of  that 
counsel,  who  certainly  occupies  no  higher 
fiduciary  relation  toward  the  estate  than 
does  the  administrator  who  employed  him. 
While  the  attorney  may  himself  present  his 
claim  for  allowance  as  against  the  estate 
(Nichols  y.  Reyburn,  06  Mo.  App.  1),  here 
the  allowance  Is  to  the  administrator  for  the 
disbursement     That  allowance  Is  proper. 

This  brings  us  to  the  consideration  of  the 
eighth  objection.  That  objection  goes  to 
two  transactions,  as  will  be  noted:  First,  an 
effort  to  charge  this  administrator  with  a 
note  given  by  him  to  Dr.  Bralley;  second, 
to  disallow  him  a  credit  for  two  sums,  ag- 
gregating f2,787.24,  claimed  to  have  been 
paid  by  him  to  Mrs.  Bralley.  The  respondent 
Introduced  in  evidence  two  receipts  by  Mrs. 
Bralley,  one  dated  August  1,  1905,  acknowl- 
edging the  receipt  from  Mr.  Griffith,  as 
executor,  of  the  simi  of  $1,158.10;  the  other 
for  11,629.14,  dated  May  14,  1904.  The  last, 
signed  by  Mrs.  Bralley,  as  legatee  under  the 
will  of  George  L.  Bralley,  deceased.  These 
receipts,  it  appears,  were  filed  by  respondent 
as  executor  of  the  estate  of  George  Ll  Bral- 
ley, deceased.  It  is  claimed  by  the  appel- 
lants that  this  money  was  never  paid  Mrs. 
Braley.  They  attempt  to  sustain  this  by 
evidence  tending  to  prove  that  Mrs.  Bralley 
was  never  known  to  have  ever  had  or  used 
any  such  sum.  The  evidence  does  not  sus- 
tain the  claim.  The  receipts  were  strong  evi- 
dence, prima  facie  evidence  certainly,  that 
the  money  had  been  paid  to  her  (Ireland  v. 
Splckard,  95  Mo.  App.  63,  loc.  dt  84,  68 
S.  W.  748),  and,  uncontradicted,  are  conclu- 
sive. There  was  no  evidence  in  this  case 
which  even  tended  to  overthrow  them.  As 
to  the  note.  It  appears  very  clearly  that  it 
was  not  for  $3,000,  but  for  $2,525,  executed 
by  Mr.  Griffith  to  the  order  of  George  L. 
Bralley,  dated  April  6,  1896,  payable  one 
day  after  date,  with  interest  from  date  at 
the  rate  of  8  per  cent  per  annum,  to  be 
compounded   annually,    that  there   was  in- 


dorsed on  the  back  of  the  note  a  credit  for 
$633.64,  that  credit  being  January  24,  1899, 
and  "paying  Interest  to  that  date  and  reduc- 
ing the  principal  to  $2,0(X)l"  There  was  also 
introduced  in  evldOKe  a  letter  from  George 
li.  Bralley  to  Mr.  Griffith,  his  stepson,  the 
respondent  here,  which  letter  is  as  follows  .- 
"Inclosed  please  find  your  note  which  make 
to  you  a  present.  It  may  figure  in  your 
favor  later.  Yours  sincerely,  G.  Ll  Bralley, 
I  want  to  see  you  when  you  come  down." 
Along  -with  the  letter  was  Introduced  the  en- 
velope in  which  it  was  claimed  it  was  con- 
tained, which  is  postmarked  Louisiana,  Mo., 
July  9,  10:80  a.  m.,  1902,  and  is  addressed  to 
James  B.  Griffith,  Bowling  Green,  Mo.,  and 
is  stamped  with  the  name  of  the  Mercantile 
Bank  of  Louisiana,  Mo.  The  letter  is  on  the 
letterhead  of  that  bank,  but  is  undated,  and 
across  the  face  of  the  note,  as  appears  by 
the  testimony  in  the  case,  is  written  the 
word  "Paid."  Nothing  in  the  way  of  snb- 
Btantlal  testimony  contradicts  the  fact  tliat 
Dr.  Bralley  returned  this  note  to  Mr.  Grif- 
fith as  paid.  He  did  it  apparently  as  a  gift 
as  be  had  a  right  to  do.  These  matters 
which  we  liave  above  stated,  however,  we 
state  merely  by  way  of  showing  that  so  far 
as  appears  by  the  testimony  in  the  case, 
there  is  no  substantial  foundation  for  either 
of  the  charges  made  in  this  eighth  objection 
in  connection  with  this  $2,500  note  or  these 
payments  to  Mrs.  Bralley.  The  error  of  law, 
however,  In  entertaining  or  evoi  considering 
this  eighth  objection  at  all  lies  in  this:  This 
eighth  objection  Is  made  to  the  final  settle- 
ment of  Mr.  Griffith,  as  administrator  of  the 
estate  of  his  mother,  Mrs.  Bralley.  All  the 
transactions  involved  in  this  eighth  objec- 
tion, when  examined,  go  to  his  acts  as  exec- 
ute in  the  estate  of  Dr.  Bralley.  He  is 
here  charged  to  have  failed  to  account  for 
matters  involved  in  his  administration  of 
the  estate  of  his  stepfather,  George  L.  Bral- 
ley. But  as  admitted,  Mr.  Griffith  made 
final  settiement  of  that  estate  in  1906.  bis 
final  settlement  was  approved,  and  he  was 
then  duly  discharged.  It  is  true  that  this 
was  after  the  death  of  liis  mother,  Mrs. 
Bralley.  That,  however,  is  immaterial  in 
this  case.  It  appears  ttiat  the  objectors 
were  heirs  of  Mrs.  Bralley  and  apparently 
legatees  und»  her  will,  although  this  Ut- 
ter is  not  clear;  for  her  will,  if  she  made 
one,  is  not  in  evidence.  They  were  parties 
in  interest  in  her  estate.  On  her  death 
and  between  that,  and  while  the  adminis- 
tration (rf  Mrs.  Bralley's  estate  was  still 
open  and  unsettled,  they  could  have  pro- 
ceeded against  the  executor  under  what 
are  now  sections  70,  71,  72,  73,  74,  Rev.  St 
1909,  formerly  sections  74  to  78  of  our  Re- 
vised Statutes  of  1899  (Ann.  St  1906.  pp. 
362-864).  These  sections  have  been  the 
law  of  our  state  for  many  years  in  their 
present  shape,  save  that  by  act  of  Jnne 
14,  1909  (Laws  1909,  p.  93),  what  was  sec- 
ti<m  78  of  the  statutes  of  1809  (now  section 
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74)  was  amended  by  adding  certain  words 
to  it  not  now  pertinent  These  sections 
have  beat  very  thorougbly  considered  by 
this  court,  Judge  Ooode  deUvering  tbe  opin- 
ion, in  Be  Estate  of  Huffman,  132  Mo.  App. 
44.  lU  8.  W.  848,  where  the  course  of  de- 
dslons  on  these  and  kindred  laws  Is  fully 
reviewed.  These  sections,  and  particularly 
section  74,  distinctly  provide  that  the  pro- 
ceedings under  them  may  be  Instituted  on 
the  affidavit  of  any  party  interested  against 
the  executor  or  administrator.  Hence  these 
appellants  as  the  heirs  of  Mrs.  Bralley,  she 
not  having  Instituted  the  proceedings  during 
her  lifetime,  had  the  means  at  hand  and  the 
right  in  law  to  bring  Mr.  Griffith  into  court 
as  executor  of  Oeorge  L.  Bralley's  estate, 
and  make  him  account  for  this  |2,500  note, 
if  It  was  a  fact  that  he  owed  It  to  the  es- 
tate. Moreover,  In  addition  to  tbe  proceed- 
ing under  these  sections,  it  was  open  to 
these  appellants,  or  objectors,  to  have  re- 
sisted the  approval  of  the '  final  settlement 
of  Dr.  Bralley's  estate,  and  to  have  attack- 
ed the  final  settlement  which  Mr.  Griffith 
had  made  as  executor  of  that  estate,  as 
for  a  fraudulent  administration,  or  for  de- 
vastavit The  payments  to  Mrs.  Bralley 
which  are  assailed  were  made  and  allowed 
as  disbursements  in  the  settlement  of  Dr. 
Bralley's  estate  and  covered  by  the  final 
settlement;  so.  too.  It  nowhere  appeared  in 
Mr.  Griffith's  settlements  that  he  had  charg- 
ed himself  with  the  $2,600  note.  These 
matters,  if  assailable  at  all,  can  only  be  as- 
sailed by  direct  attack  on  the  order  of  ap- 
proval and  discharge  which  was  entered  by 
the  probate  court  on  that  final  settlement 
WiUiams,  Adm'r,  v.  Heirs  of  Petticrew,  62 
Mo.  460,  loc.  dt  467.  If  tliey  were  illegal 
only,  mere  Illegal  allowances  or  even  omis- 
sions of  proper  debits  are  not  sufficient  to  set 
aside  a  final  settlement,  or  open  up  matters 
necessarily  passed  on  in  arriving  at  and  ap- 
proving the  final  settlement  Baldwin  v. 
Dalton,  168  Mo.  20,  loc.  dt  35,  67  S.  W. 
599;  In  re  Estate  of  Judy,  166  Mo.  13,  loc. 
dt  19,  65  B.  W.  993. 

It  is  settled  by  such  a  long  and  consistent 
line  of  decisions  in  our  state,  commencing 
with  Caldwell  v.  Lockrldge,  9  Mo.  862,  de- 
dded  in  1845,  and  adhered  to  down  to  Che 
latest  case  of  which  we  Iiave  knowledge, 
May  V.  May,  189  Mo.  486,  loc.  dt  501,  88 
W.  75,  decided  in  1905,  that  a  final  settle- 
ment of  an  administration  tuts  the  force  and 
effect  of  a  final  Judgment  and  cannot  be  at- 
tadced  collaterally,  that  it  would  be  a  work 
of  supererogation  to  attempt  to  compile  au- 
thorities on  this  proposition.  It  is  elemen- 
tal in  our  state,  for  that  matter  throughout 
all  tbe  American  courts,  so  far  as  we  are 
aware,  that  a  final  settlement  can  only  be 
reached  under  charges  of  fraud  by  a  direct 
proceeding.  This  right  of  attack  as  well 
as  tbe  right  to  call  the  executor  or  admin- 
istrator to  account  pertains  to  any  person 
in  interest  in  the  estate.     Hence  tbe  fact 


that  Mrs.  Emily  Bralley  was  dead  when 
final  settlement  was  made  by  Mr.  'Griffith 
of  her  former  husband's  estate  in  no  man- 
ner whatever  affects  tbe  consideration  of 
this  question.  Tliat  right  of  attack  was 
as  open  to  these  objectors  then  as  it  would 
have  been  to  Mrs.  Bralley,  if  she  had  her- 
self been  living  at  tbe  time;  they  being  in- 
terested as  her  heirs  in  that  estate.  They 
have  not  seen  fit  to  do  this,  but  now  virtual- 
ly attempt  by  this  collateral  attack,  to 
open  up  the  administration  of  the  estate 
of  Dr.  Bralley. 

Without  going  into  this  case  any  further 
it  is  suffident  to  say  that  the  action  of  the 
circuit  court  on  the  objections  made  to  this 
settlement  both  as  to  the  items  approved 
and  to  those  disapproved,  should  be  and  is 
affirmed. 

CADI/FIELD,  X,  concurs  in  full.  NOR- 
TONI,  J.,  es^resses  his  views  in  a  separate 
opinion. 

NORTONI,  J.  (dissenting^.  I  do  not  con- 
cur in  so  much  of  the  opinion  as  dedares  it 
proper  for  the  attorney  r^resentlng  the  ad- 
ministrator in  the  course  of  administering 
the  estate  to  institute  a  suit  against  the  es- 
tate for  tbe  administrator,  and  that  such  at- 
torney in  no  manner  represents  tbe  estate. 
My  understanding  of  tbe  law  is  to  the  con- 
trary of  this  proposition.  The  statutes  pro- 
vide that,  if  an  administrator  presents  a 
demand  against  the  estate  in  his  charge,  he 
is  to  step  aside  for  tbe  interim,  and  the 
probate  court  shall  appoint  an  administra- 
tor pendente  lite  to  defend  for  the  estate. 
That  was  properly  done  in  this  case,  but 
the  attorney  who  represented  the  estate  and 
tbe  administrator  throughout  the  course  of 
administration  instituted  tbe  suit  against 
tbe  estate  for  tbe  administrator.  In  my 
opinion  the  Just  principle  refieded  in  tbe 
statute  as  to  the  administrator  standing 
aside  requires  the  attorney  of  the  estate  to 
do  likewise  If  the  circumstances  are  such 
that  he  may  not  represent  tbe  estate  In  the 
litigation  which  ensues  from  the  filing  of 
tbe  claim  against  it  by  tbe  regular  admin- 
istrator. It  may  be  tbe  attorney  who  had 
formerly  represented  tbe  estate  and  the 
administrator  would  not  be  the  proper  per- 
son to  defend  tbe  estate  when  a  daim  was 
filed  against  it  by  the  administrator,  but  at 
least  be  should  stand  aside,  and  not  assume 
a  position  to  employ  information  which  came 
to  him  in  a  confidential  capacity  while  repre- 
senting tbe  estate  in  tlie  suit  of  tbe  ad- 
ministrator agaln|t  it  The  statute  (section 
101,  Bev.  St  1909)  lays  upon  the  administra- 
tor tbe  duty  of  defending  the  estate  in  suits 
instituted  against  it  and,  of  course,  author- 
izes him  to  employ  counsel  to  advise  and 
represent  him  about  the  administration, 
who  may  be  compensated  out  of  the  estate. 
It  has  been  expressly  decided  tliat  counsel 
so  employed  by  tbe  administrator  r^resent 
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the  estate,  and  are  to  be  compensated  by 
It.  Nichols  y.  Reyburn,  55  Mo.  App.  1; 
Gamble  t.  Gibson.  59  Mo.  685.  Though  the 
attorney  may  represent  the  administrator 
as  well  while  he  Is  acting  for  the  estate, 
no  one  can  doubt  that  he  Is  the  attorney 
of  and  for  the  estate  for  the  decisions  above 
cited  are  directly  In  point  on  the  principle. 
This  being  true,  he  should  stand  aloof  while 
litigation  is  In  progress  between  the  admin- 
istrator who,  as  the  agent  of  the  estate, 
had  employed  him  and  the  estate  while 
In  charge  of  an  administrator  pendente  lite, 
unless  the  circumstances  of  the  case  re- 
quire him  to  defend  the  interests  of  the  es- 
tate at  the  Instance  and  request  of  the  ad- 
ministrator pendente  lite.  The  point  I  de- 
sire to  emphasize  is  that  I  decline  to  Indorse 
the  proposition  that  the  attorney  for  the 
estate  may  abandon  It  and  institute  and 
prosecute  a  suit  against  the  estate  for  the' 
administrator,  for  this  countenances  iind 
permits  a  practice  whereby  such  attorney 
may  employ  information  (Stained  by  him 
while  enjoying  the  confidential  relation  of 
counselor  for  the  estate  to  its  detriment  in 
the  suit  he  prosecutes  for  the  administra- 
tor. 

For  the  reasons  stated,  I  dissent  from  so 
much  of  the  opinion  as  deals  with  this  mat- 
ter, and  believe  the  Item  of  compensation  to 
the  attorney  should  be  denied.  Aside  from 
this,  I  concur  In  the  views  of  the  court 
expressed  as  to  other  questions. 


SEDALIA  NAT.  BANK  r.   RUDERT  et  a!. 

(Kansas    City    Court    of    Appeals.      Missouri. 

Feb.  13,  1911.) 

Attachment  (8  74*)— VALiniTT. 

Under  Rev.  St.  1909,  |  1751,  subd.  4,  au- 
thorizing suit  against  a  nonresident  in  any 
county,  under  section  1752,  requiring  suits 
commenced  by  attaclunent  to  be  brought  where 
the  property  is  located,  under  section  2306, 
authorizing  attachment  after  bringing  suit, 
and  under  section  2314,  authorizing  attach- 
ment writs  to  issue  to  different  counties,  plain- 
tiff having  sued  a  nonresident  in  the  county 
of  plaintiff's  residence,  where  defendant  waa 
served,  an  attachment  writ  was  properly  is- 
sued to  another  county  to  reach  property  there. 
[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  i  74.*] 

Appeal  from  Circuit  C!ourt,  Jackson  Coun- 
ty; W.  O.  Thomas,  Judge. 

Action  by  the  Sedalla  National  Bank 
against  Lillian  F.  Rudert  and  another;  Thom- 
as J.  Stlnson,  garnishee.  From  the  judg- 
ment, plaintiff  appeals.    Affirmed. 

Botsford,  Deatherage  &  Creason,  for  appel- 
lant M.  T.  January  and  Johnson  te  Lucaa, 
for  respondents. 

ELLISON,  J.  This  action  was  brought 
with  an  attachment  In  aid,  to  recover  the 


amount  of  a  promissory  note,  and  Stlnson 
was  summoned  as  garnishee.  He  answered 
and  was  discharged,  with  costs  and  an  al- 
lowance of  $25  for  answering.  When  the 
case  was  called  for  trial,  the  following 
agreed  statement  of  facts  was  made,  which 
explains  the  nature  of  this  action  and  those 
connected  with  it:  "That  on  June  SO,  1908, 
the  First  National  Bank  of  Nevada,  Mo.,  fil- 
ed a  suit  in  the  Vernon  circuit  court  against 
defendant,  Lillian  F.  Rudert,  and  snnunons 
was  duly  served  on  her  In  Vernon  county. 
This  suit  was  on  a  note  for  $1,500  and  was 
made  by  said  Lillian  F.  Rudert  as  principal 
and  R.  A.  Lucas  as  security.  The  suit  was 
returnable  to  the  October  term,  1908,  of  said 
court.  On  September  2,  1908,  said  First  Na- 
tional Bank  duly  filed  an  affidavit  and  bond 
and  sued  out  a  writ  of  attachment  in  the 
suit  aforesaid.  Said  writ  was  directed  to 
the  sheriff  of  Jackson  county.  Mo.,  was  dat- 
ed September  2,  1908,  and  was  duly  levied 
by  said  sheriff  September  3,  190S,  on  the  fol- 
lowing described  real  estate  situate  In  Jack- 
son county.  Mo.,  to  wit:  •  •  *  That  said 
land  was  tJien  owned  by  said  Lillian  Rndert 
and  was  incumbered  with  a  trust  deed  for 
$550  and  Interest;  that  at  the  October  term, 
1908,  of  the  Vernon  circuit  court,  said  Lilli- 
an Rudert  filed  answer  and  applied  for  and 
obtained  a  change  of  venue  to  Henry  county, 
where  on  the  26tb  day  of  January,  1909,  the 
said  First  National  Bank  recovered  Judgment 
sustaining  its  attachment  and  for  the  sum 
of  $1,524.50.  This  Judgment  was  duly  as- 
signed to  R.  A.  Lucas,  who  has  ever  since 
been  and  Is  now  the  owner  and  holder  of  it. 
After  the  attachment  aforesaid  by  the  First 
National  Bank,  the  Sedalla  National  Bank, 
plaintiff  In  this  case,  filed  this  suit  (in  Jack- 
son county  circuit  court)  and  sued  out  a  writ 
of  attachment,  which  was  duly  levied  on  the 
above-described  land.  Afterwards,  on  the 
27th  day  of  February,  1909,  the  deed  of  trust 
aforesaid  for  $550  was  foreclosed  by  Thomas 
Stlnson,  the  trustee  named  therein,  and  the 
property  was  sold  to  R.  A..  Lucas  for  $800. 
After  satisfying  the  note  and  paying  the  ex- 
penses of  foreclosure,  there  was  left  a  sur- 
plus of  $333.61  which  was  applied  as  a  cred- 
it on  the  judgment  in  favor  of  the  First  Na- 
tional Bank  of  Nevada,  then  owned  by  said 
Lucas.  A  few  minutes  after  the  sale  and  be- 
fore the  trustee's  deed  had  been  made,  plain- 
tiff garnished  the  trustee  under  an  alias  writ 
of  attachment  in  this  case.  Btfote  the  sale, 
it  was  understood  and  agreed  between  Lucas 
and  the  trustee,  that  in  the  event  that  Lucas 
purchased  the  property,  any  surplus  remain- 
ing should  be  applied  as  part  payment  on 
said  First  National  Bank  Judgment,  which 
agreement  was  unknown  to  plaintiff  and  oth- 
er bidders  at  such  sale.  That  at  the  time 
of  the  commencement  of  the  suit  of  the  First 
National  Bank  of  Nevada,  Mo.,  aforesaid,  the 
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defendants  did  not  then  and  have  not  since 
resided  in  said  Vernon  county,  nor  in  the 
state  of  Missouri,  but  said  defendant,  Lillian 
F.  Rudert,  was  temporarily  in  said  Vernon 
county  at  the  time  of  the  service  of  summons 
on  her  in  said  First  National  Bank  Case, 
pending  In  Vernon  county.  That  no  proper- 
ty of  defendant,  Lillian  F.  Budert,  was  found 
or  levied  upon  in  said  Vernon  county,  Mo., 
and  no  attachment  writ  was  Issued  to  the 
sherlfF  of  said  Vernon  county.  Mo.  That  de- 
fendant, J.  B.  Rudert,  was  not  a  party  to 
the  said  suit  of  said  First  National  Bank  of 
Nevada.  The  First  National  Bank  of  Neva- 
da Is  located  in  Vernon  county.  The  service 
on  defendants  in  this  case  was  by  publica- 
tion." 

Under  the  facts  of  the  case,  the  judgment 
herein  Is  made  to  depend  upon  the  validity 
of  the  attachment  in  Jackson  county,  under 
a  writ  issued  from  the  circuit  court  in  Ver- 
non county,  in  the  suit  instituted  in  that 
county.  Plaintiff  contends  that  that  attach- 
ment was  void,  while  defendant  Insists  it  Is 
valid,  ahd  both  rely  on  the  statute,  as  they 
must,  since  the  statute  has  set  down  in  arbi- 
trary terms  the  conditions  of  Jurisdiction. 
In  the  action  begun  In  Vernon  county  by  the 
First  National  Bank  of  Nevada,  Rudert,  the 
defendant  therein,  was  not  a  resident  of  this 
state,  but  was  temporarily  in  Vernon  county, 
and  personal  service  had  upon  him.  After- 
wards an  attachment  was  Issued  in  the  case 
and  sent  to  Jackson  county,  where  It  was  exe- 
cuted by  levy.  The  statutes  (Rev.  St  1909)  re- 
lating to  the  place  where  suits  may  be  brought 
with  and  without  attachment  will  be  notic- 
ed. Section  1751,  division  4,  provides  that 
an  ordinary  action,  when  the  defendant  Is  a 
nonresident  of  the  state,  may  be  brought  In 
any  county  in  the  state.  It  Is  then  provided 
by  section  1752  that:  "Suits  commenced  by 
attachment  against  the  property  of  a  person, 
or  in  replevin  or  claim  and  delivery  of  per- 
sonal property,  where  the  specific  property 
is  sought  to  be  recovered,  shall  be  brought 
in  the  connty  In  which  such  property  may 
be  found ;  and  In  all  cases  where  the  defend- 
ant In  actions  In  replevin  or  claim  and  deliv- 
ery of  personal  property  is  a  nonresident  of 
the  county  in  which  the  suit  is  brought,  serv- 
ice shall  be  made  on  him  as  under  like  cir- 
cumstances in  suits  by  attachment."  It  is 
further  provided  by  section  2306  that,  when 
the  action  has  been  commenced  by  summons, 
and  without  original  attachment,  the  plain- 
tiff may,  at  any  time  pending  the  suit  and 
before  final  Judgment,  sue  out  an  attachment 
by  filing  aflldavit  and  giving  bond,  as  In  an 
original  attachment.  It  Is  also  provided  In 
section  2314  that: '  "Whai  there  are  several 
defendants,  who  reside  or  have  property  in 
different  counties,  and  when  a  single  defend- 
ant In  any  such  action  has  property  or  ef- 
fects in  different  counties,  separate  writs 
may  issue  to  every  such  county." 

As  an  ordinary  action,  without  attach- 
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meut,  the  suit  in  Vernon  county  was  proper- 
ly brought  in  Vernon  county,  for  there  the 
plaintiff  resided  and  the  nonresident  defend- 
ant was  found.  But  in  one  view  of  the  stat- 
ute, the  suit  could  not  be  turned  into  an  ac- 
tion by  attachment,  unless  property  was  also 
found  there;  for,  in  that  view  the  statute 
is  mandatory  that  actions  by  attachment 
must  be  brought  in  the  county  where  the 
property  is.  In  that  view  you  could  no  more 
bring  an  action  by  attachment  in  a  county 
where  there  was  no  property,  than  you  could 
bring  replevin  in  such  county.  The  provision 
as  to  both  Is  in  the  same  section.  In  that 
view  section  2306  merely  provides  for  an  at- 
tachment being  taken  out  after  the  action 
has  been  instituted  as  an  ordinary  actlou, 
and,  it  would  seem,  would  confer  no  addi- 
tional Jurisdiction.  So  with  section  2314 ;  in 
that  view  it  merely  provides  for  writs  to  dif- 
ferent counties.  The  suit  must  be  properly 
brought;  that  is,  In  the  county  where  the 
property  to  be  attached  Is  located.  Then,  if 
there  are  several  defendants  who  reside,  or 
who  have  property.  In  other  counties,  sepa- 
rate writs  may  Issue  to  such  counties;  and 
If  there  Is  only  one  defendant,  and  he  has 
property  not  only  In  the  county  in  which  he 
is  sued,  but  in  other  counties  also,  separate 
writs  may  be  issued.  In  the  view  stated,  all 
these  provisions  should  be  construed  In  har- 
mony with  what  is  said  to  be  the  primary 
requirement,  that  a  suit  by  attachment  must 
be  brought  in  a  county  where  the  property 
is.  In  our  opinion  the  case  of  Magrew  v. 
Foster,  54  Mo.  258,  supports  the  foregoing 
construction. 

But  there  is  another  construction  which 
may  be  given  the  statute.  It  is  this:  That 
section  1752  should  be  qualified  by  fiectiou 
2314,  which  provides  for  an  attachment 
against  property  situate  In  a  county  In  which 
the  action  Is  not  brought;  and  by  section 
1751,  defining  how  an  ordinary  action  may 
be  brought;  and  section  2306,  authorizing  an 
attachment  to  be  taken  out  In  aid  of  that  ac- 
tion. It  Is  argued  that,  since  an  ordinary 
action  may  be  brought  In  a  county  where 
the  -defendant  resides,  or,  if  he  is  a  nonresi- 
dent, in  any  county  where  he  may  be  found, 
and  since  an  attachment  may  afterwards  Is- 
sue in  aid  of  such  action,  and  since  writs  of 
attachment  may  be  directed  to  other  coun- 
ties where  the  defendant  has  property,  it 
cannot  be  meant  that  in  all  instances  suit 
must  be  brought  in  the  county  where  the 
property  is  located.  Tills  view  finds  support 
in  Carter  v.  Arbuthnot,  62  Mo.  582.  In  that 
case  an  attachment  suit  was  against  two  de- 
fendants, and  It  was  brought  in  the  county 
where  one  of  them  resided,  but  there  was 
no  property  In  that  county.  The  other  de- 
fendant had  property. in  another  county,  but 
he  was  a  nonresident  The  court  held  the 
action  was  properly  brought  in  the  county 
where  there  was  no  property.  It  held  that 
the  statute  requiring  suits  by  attachment  to 
be  brought  In  the  county  where  the  property 
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was  sltnated  was  applicable  wbere  the  ac- 
tion was  against  the  property  only,  or  there 
are  no  other  defendants  residing  In  the  same 
connty.  Following  that  statement,  the  court 
made  use  of  this  language,  as  applicable  to 
ordinary  attachment  actions  in  personam: 
"Wherever  a  defendant  resides  or  has  prop- 
erty, the  suit  may  be  Instituted.  Eitlter  the 
one  or  tlt«  other  gives  the  jurisdiction." 
(Italics  ours.) 

In  that  case  the  suit  was  brought  and  ju- 
risdiction of  the  person  obtained  in  the  coun- 
ty where  one  of  the  defendants  resided,  while 
in  this  case  jurisdiction  of  the  person  of  a 
nonresident  defendant  found  in  plaintifTs 
county  was  obtained.  But  there  is  no  differ- 
ence, since  the  statute  allows  either  mode  for 
the  proper  institution  of  an  action,  and  we 
can  see  no  reason  why  an  attachment  writ 
cannot  as  properly  go  to  another  county  In 
the  latter  case  as  the  former.  We  therefore 
hold  that  the  attachment  levied  in  Jackson 
county  in  aid  of  the  suit  in  Vernon  county, 
was  valid.  The  trustee  in  the  deed  of  trust 
mentioned  in  the  agreed  statement  of  facts, 
at  the  time  he  sold  the  land  under  the  deed 
of  trust,  knew  of  the  levy  of  the  attachment) 
from  Vernon  connty,  and  that  there  was  a 
judgment  sustaining  the  attachment.  He 
agreed  that  if  Lucas,  the  surety  on  the  note 
sued  on  in  Vernon  county,  purchased  the 
property,  any  surplus  of  bid  over  the  amount 
required  to  satisfy  the  deed  of  trust  should 
be  applied  on  the  Vernon  county  judgment 
But,  at  any  rate,  the  judgment  and  attach- 
ment in  the  Vernon  connty  suit  was  prior 
to  the  attachment  and  garnishment  made  by 
this  plaintiff. 

The  Judgment  is  affirmed.    All  concur. 


CHRISTy  V.  BUTCHER. 

(Springfield    Court    of    Appeals.      Missouri. 
Feb.  6,  1911.) 

1.  Pl,EADINO  (S  193*)— Deuubbeb— Gbounds 
— Pailubb  to  Sbpabatelt  Statk  Causes 
o»  Action. 

A  petition  In  one  connt.  alleging  that  the 
injury  sued  for  was  cansed  by  neKligence  and 
by  willful  act,  is  properly  attacked  by  demur- 
rer, and  not  by  motion  to  compel  an  election, 
nor  to  make  more  definite  and  certain. 

[Ed.   Note.— For   other   cases,   see    Pleading, 
Cent  Dig.  {§  428-448;    Dec.  Dig.  |  193.«] 

2.  Nboligenci;    (i    11*)  —  Obdinabt    Negu- 

OENCE    AND    IWISNTIONAI,    WBONGDOING. 

A  distinction  exists  between  ordinary  neg- 
ligence and  intentional  wrongdoing,  in  that 
when  there  is  willfulness,  negligence  cannot 
exist;  the  former  being  characterized  by  ad- 
vertence, and  the  latter  by  inadvertence. 

[EM.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  I  11.*] 

."?.  Neolioencx    (H   111,   112*)  —  Pbtition — 

CONSTBDOnON. 

A  petition  in  one  connt  which  alleges  that 
defendant,  knowing  he  had  smallpox  and  that 
it  would  be  communicated  to  plaintiff,  continu- 


ed to  stay  in  her  house  without  appriring  her 
of  his  condition,  and  in  so  doing  was  wilTfolly 
and  intentionally  neglectful  of  her  ridits, 
cliarges  willfulness,  and  not  mere  negligence; 
and  where  it  further  alleges  that  defendant 
failed  to  observe  a  dty  ordinance  and  that 
sucli  act  was  negligence,  and  also  failed  to 
observe  a  custom,  whereby  plaintiff's  injaries 
were  sustained,  the  count  diaiges  both  neg- 
ligence and  willfulness. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  H  111.  112.*] 

Appeal  from  Circuit  Court  Greene  Coun- 
ty; Alfred  Page,  Judge, 

Action  by  l>.  A.  Christy  against  J.  M. 
Butcher.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

A.  H.  Wear,  L.  H.  Musgrave,  and  Wright 
Bros.,  for  appellant  Val  Mason  and  Addi- 
son Brown,  for  respondent 

GRAY,  J.  This  is  an  appeal  by  the  de- 
fendant from  a  judgment  of  the  circuit  court 
of  Greene  county,  in  an  action  instituted  by 
plaintiff  to  recover  damages  from  the  de- 
fendant for  conunnnlcatlng  smallpox  to  plain- 
tiff and  her  family.  The  defendant  filed  a 
demurrer  to  the  petition,  and  the  court  over- 
ruled the  same. 

The  only  issue  on  this  appeal  is  the  action 
of  the  court  on  the  demurrer.  The  petition 
contains  much  surplusage  And  immaterial 
matter,  and  would  not  be  attractive  to  a 
pleader  searching  for  "a  plain  and  concise 
statement  of  the  facts  constituting  a  cause 
of  action,  without  unnecessary  repetition," 
as  required  by  the  statute.  The  petition  is 
In  one  count  and  the  appellant  charges  that 
it  alleges  the  Injury  incurred  was  caused  by 
the  negligence  of  the  defendant  and  also  by 
the  willful  act  of  the  defendant  If  appellant 
is  correct  then  the  demurrer  should  have 
been  sustained.  Waechter  v.  Railroad,  113 
Mo.  App.  270,  88  S.  W.  147;  Q-Briai  v. 
Transit  Co.,  212  Mo.  59,  110  8.  W.  705; 
Raming  v.  Railroad,  167  Mo.,  loc.  clt  508, 
57  S.  W.  268;  Rideout  v.  Winnebago  Trac- 
tion Co.,  123  Wis.  207,  101  N.  W.  672,  89 
L.  R.  A.  601. 

The  petition  alleges:  "Ttat  defendant 
thereafter,  well  knowing  that  he  was  afflict- 
ed with  said  above-mentioned  disease  and 
that  the  same  would  be  communicated  to 
plaintiff  and  her  family  and  her  boarders, 
and  would  destroy  her  business  and  oidan- 
ger  the  health  and  lives  of  herself  and  fam- 
ily, continued  for  several  days  to  abide  hi 
said  house  without  apprising  her  of  the 
character  of  the  disease,  to  wit  smallpox, 
with  which  he  was  afflicted,  but  kept  the 
nature  of  bis  ailment  a  secret;  that  doing 
so  in  such  condition  and  under  such  circnm- 
stances,  defendant  was  willfully  and  inten- 
tionally neglectful  of  the  rights  of  the  plahi- 
tiff  herein,  and  was  acting  in  utter  disre- 
gard of  his  duty  towards  her,  her  family, 
and  members  of  the  community  goierally." 
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The  petition  then  allegea  that  a  certain 
ordinance  -was  In  force  In  the  dty  of  Spring- 
field, requiring  persons  to  make  immedlata 
rqwrt  to  the  mayor  of  contagious  or  In- 
fectious disease  of  persons,  and  making  it 
a  misdemeanor  for  a  person  who  has  knowl- 
edge of  the  existence  of  such  disease  to  fail 
to  give  audi  notice;  that  said  defendant  well 
knowing  he  had  the  disease,  and  its  con- 
tagious character,  negligently  failed  to  ob- 
serve the  ordinance,  but  negligently  continu- 
ed to  remain  in  plalntUt's  house  and  to  min- 
gle with  plaintiff  and  the  other  occupants 
thereof,  without  notifying  them  of  the  nature 
of  his  malady;  "that  he  failed  to  observe 
the  general  and  usual  custom  or  precaution 
exercised  under  similar  circumstances,  there- 
by negligently  subjecting  them  to  said  di- 
sease, in  violation  of  said  ordinance  and  gen- 
eral custom,  and  of  his  duty  to  the  plaintiff 
therein;  that  plaintiff  and  her  three  chil- 
dren, solely  on  account  of  the  said  n^ligence 
of  defendant  in  failing  to  observe  said  or- 
dinance and  custom  and  duty  towards  plain- 
tiff on  account  of  bis  condition,  which  he 
well  knew,  contracted  from  the  said  defend- 
ant the  said  disease,  and  that  she  and  her 
children  were  taken  to  the  'Pest  Camp,' 
which  was  a  place  in  the  outskirts  of  the 
city,  supplied  with  none  of  the  conveniences 
and  scarcely  any  of  the  necessaries  of  life; 
that  by  reason  of  said  premises,  and  on  ac- 
count of  the  said  willful  acts  of  the  defend- 
ant In  so  knowingly  and  Intentionally  com- 
municating -said  infectious  and  contagious 
disease  to  plaintiff  and  her  family  and  her 
boarders,  the  plaintiff  has  been  to  great  trou- 
ble and  expense,"  etc. 

It  will  be  noticed  the  petition  first  alleges 
that  the  defendant,  knowing  he  was  afflicted 
with  smallpox,  and  that  the  same  would  be 
communicated  to  plaintiff,  continued  to  abide 
in  plaintiff's  bouse  without  apprising  her 
of  his  condition,  and  in  so  doing,  under  such 
circumstances,  he  was  willfully  and  Inten- 
tionally neglectful  of  the  rights  of  plaintiff. 
It  is  claimed  by  the  appellant  that  this  is  a 
charge  of  willfulness,  and  by  the  respond- 
ent that  it  is  a  charge  of  negligence.  We  are 
Inclined  to  agree  with  the  appellant  There 
is  a  distinction  between  ordinary  negligence 
and  intentional  wrongdoing.  When  willful- 
ness enters,  negligence  steps  out  The  former 
is  cliaracterized  by  advertence,  and  tb^  latter 
by  Inadvertence;  "the  one  requiring  intent, 
actual  or  constructive,  to  Injure,  and  the  oth- 
er being  taconsistent  therewith.  The  prac- 
tice of  charging  that  one  caused  injury  to 
another  by  careless,  negligent,  wanton,  and 
willful  misconduct,  or  of  using  language  of 
similar  import  in  attempting  to  state  a  cause 
of  action,  is  improper."  Rldeout  v.  Winne- 
bago Traction  Co.,  supra ;  Bolln  v.  Railroad, 
108  Wis.  833,  84  N.  W.  446,  81  Am.  St 
Rep.  911.  In  the  Bolln  Case,  the  court  said: 
"Inadvertence,  in  some  degree,  is  the  dis- 
tinguishing    characteristic    of    negligence; 


while  misconduct  of  a  more  reprehensible 
character,  characterized  by  rashness,  wanton- 
ness, and  recklessness  of  a  person  as  regards 
the  personal  safety  of  another,  has  been 
designated  by  this  court  as  gross  negligence. 
That  involves  'a  sufficient  degree  of  intent, 
at  least,  to  be  Inconsistent  with  inadver- 
tence.' " 

In  this  state,  where  the  allegation  is  con- 
fined to  a  charge  of  "gross  negligence"  or 
"willful  negligence,"  our  courts  have  con- 
strued the  words  "gross"  and  "willful"  as 
suurplusage  in  such  pleadings,  and  have  held 
the  pleading  simply  stated  a  case  of  negli- 
gence. McPheeters  v.  Railroad,  45  Mo.  22; 
Reed  v.  Telegraph  Co.,  135  Mo.  661,  37  S. 
W.  904,  34  L.  R.  A.  492,  58  Am.  St  Rep.  609; 
Mueller  v.  Ins.  Co.,  45  Mo.  84;  Taylor  v. 
Holman,  45  Mo.  371.  , 

The  principle  is  well  Ulnstrated  by  the 
language  of  the  court  in  Ricbter  v.  Harper, 
95  Mich.  221.  64  N.  W.  768,  as  follows:  "The 
word  'willful'  is  employed  in  the  declaration 
which  charges  that  the  defendants  'willful- 
ly, wantonly,  negligently,  and  unlawfully' 
caused  the  fire  to  be  set  If  the  word  'will- 
ful' stood  alone,  or  was  coupled  with  other 
words  which  Implied  a  purpose  to  do  a  di- 
rect injury  to  the  property  of  the  plaintiff, 
this  contention  would  be  of  more  force ;  but 
where  the  word  Is  used  in  connection  with 
others  imputing  negligence,  it  is  not  the  rule 
that  the  plaintiff  must  show  the  appropriate- 
ness of  every  adjective  employed  in  his  dec- 
laration." 

In  Blndbeutal  v.  Street  Ry.  Co.,  43  Mo. 
App.  463,  the  court  dealt  with  the  question 
in  the  following  language:  "The  defendant 
assails  the  judgment  on  the  ground  that  the 
court  erred  in  giving  the  fourth  instruction 
for  the  plaintiff,  which  told  the  jury  'if  the 
gripman  intentionally  and  carelessly  ran  the 
defendant'»car  against  the  plaintifTs  wagon, 
that  this  was  negligence.'  This  instruction. 
In  effect,  told  the  jury  that  'willfully'  and 
'intentionally'  were  convertible  terms,  and 
that  'maliciously'  meant  Intentionally  and 
wrongfully.  The  terms  'carelessness'  and 
■negligence,'  in  the  law,  are  synonyms.  And 
so,  too,  are  the  terms  •willfully*  and  'inten- 
tionally.' The  instructions  complained  of 
declared  that  'intention'  is  a  legal  ingre- 
dient of  negligence.  The  books  on  negligence 
are  generally  agreed  that  'intent'  is  not  In- 
cluded in  the  essentials  of  negligence.  It  is 
too  clear  for  argument  that  the  two  terms 
'carelessness'  and  'willfulness'  are  not  equiv- 
alents, the  one  of  the  other,  In  any  legal 
sense;  they  are  repugnant  and  Inconsistent 
in  their  signification  and  meaning.  An  In- 
struction is  not  to  be  tolerated  which  pro- 
ceeds upon  the  idea  that  it  may  be  good, 
either  for  willful  injury  or  for  negligence. 
To  say  that  an  injury  resulted  from  negli- 
gent and  willful  conduct  of  another  is  to 
affirm  that  the  same  act  is  the  result  of  two 
exactly  opposite  mental  conditions." 

Our  construction  of  this  part  of  plaintUfa 
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petition  Is  borne  out  by  the  plaintiffs  con- 
struction, as  shown  la  the  latter  part  of  her 
petition,  where  It  Is  aUeged:  'That  by  rea- 
son of  said  premises  and  on  account  of  the 
said  willful  acts  of  the  defendant  In  so  know- 
ingly and  Intentionally  communicating .  said 
Infectious  and  contagious  disease  to  plain- 
tiff." etc.  Here  the  charge  Is  In  plain  lan- 
guage, that  the  defendant  "knowingly  and 
Intentionally"  communicated  the  disease  to 
the  plaintiff  and  her  family.  Another  part 
of  the  petition  charges  the  defendant  failed 
to  observe  the  provisions  of  a  municipal 
ordinance,  and  that  such  act  was  negligence, 
and  that  on  account  thereof  the  plaintltTs 
injuries  were  sustained.  It  is  also  alleged 
In  the  petition  that  defendant  negligently 
failed  to  observe  a  custom,  and  on  account 
thereof  plaintiff's  injuries  were  received.  It 
is  our  opinion  the  petition  charges  in  the 
one  count  that  plaintiff's  Injuries  were  caused 
by  the  willfulness  of  the  defendant,  and  also 
by  bis  negligence. 

The  respondent  contends  that  a  motion  to 
require  the  plaintiff  to  elect  was  the  proper 
remedy,  and  that  the  demurrer  was  not  Un- 
doubtedly, in  some  jurisdictions  the  motion  to 
elect  or  to  make  more  deflnite  and  certain 
is  the  proper  practice.  Rideout  v.  Winne- 
bago Traction  Co..  supra  (Wis.).  But  in  this 
state,  our  courts  hold  that  a  demurrer  is  the 
proper  pleading.  Raming  v.  Railroad,  supra  ; 
O'Brien  v.  Transit  Co.,  supra. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  and  permission  granted  to 
the  plaintiff  to  amend  her  petition.  If  she 
so  desires.    All  concur. 


HAMMAR  et  al.  v.  ST.  LOUIS  MOTOR  CAR- 
RIAGE CO. 

(St  Louis  Court  of  Appeals.     Missonri.    Feb. 
21,  1911.) 

1.  COBPOBATIONS  (J  34*)— APPEABANCB— COR- 
PORATE Existence. 

Where  a  corporation  appears  by  attorney 
and  defends  an  action,  it  cannot  deny  its  own 
existence,  and  such  an  appearance  precludes 
the  admission  of  evidence  showing  the  dissolu- 
tion of  the  corporation  before  the  beginning  of 
the  action. 

[EM.  Note.— For  other  cases,  see  Corpora- 
lions,  Cent  Dig.  H  81-06 ;  Dec.  Dig.  {  34.»] 

2.  CoBPOBATioRs  (8  553*)— Dissolution— Ap- 
pointment OF  Keceiver— Collection  of 
Assets. 

Where  a  corporation,  pending  plaintiff's 
action  against  it  transferred  its  assets  to  an- 
other corporation,  and  the  directors  appropri- 
ated all  of  the  proceeds  to  their  own  use,  and 
ceased  to  act  for  it,  and  the  corporation  had 
no  place  of  business  and  no  property  to  satis- 
fy plaintiff's  judgment  it  was  proper  to  ap- 
point a  receiver  to  compel  restitution  from 
the  directors. 

[E3d.  Note. — For  other  cases,  see  Corpora- 
tions. Cent  Dig.  tS  2201-2216;  Dec.  Dig.  i 
553.»1 


Appeal  from  St  Louts  Circuit  Court;  3. 
Hugo  Grimm,  Judge. 

.  Action  by  Percy  F.  Hammar  and  others 
against  the  St  Louis  Motor  Carriage  Com- 
pany. From  a  Judgment  for  plaintiffs  and 
appointing  a  receiver,  defendant  appeals. 
Affirmed,  and  cause  remanded. 

Action  for  appointment  of  a  receiver.  De- 
fendant is  a  manufacturing  company,  incor- 
porated under  the  laws  of  Missouri.  On  May 
19,  1905,  plaintiffs  brought  suit  against  it 
in  the  circuit  court  of  the  city  of  St  Louis 
to  recover  damages  for  breach  of  contract, 
and  defendant  was  duly  summoned  and  ap- 
peared therein.  Thereafter,  about  December 
8,  1905,  and  while  said  suit  was  pending,  the 
directors  of  the  defendant  company,  acting 
unanimously,  caused  a  corporation  to  be  or- 
ganized under  the  laws  of  the  state  of  Illi- 
nois and  transferred  to  it  all  of  the  property 
and  assets  of  the  defendant  company,  tak- 
ing therefor  to  themselves  and  in  their  own 
names  all  of  the  capital  stock  of  tbe  Illinois 
corporation,  except  a  few  shares  that  went 
to  the  secretary,  who  was  a  stockholder  of 
tbe  defendant  but  not  a  director.  Eacb  took 
in  proportion  to  his  or  her  holding  of  stock 
in  tbe  defendant  company.  Absolutely  noth- 
ing went  to  tbe  defendant  company  in  its 
corporate  capacity  on  account  of  the  trans- 
fer. The  stock  thus  received  and  appropri- 
ated by  the  directors  of  the  defendant  cor- 
poration was  worth,  at  the  time,  from  $70,000 
to  $100,000  above  all  the  defendant's  liabili- 
ties. After  the  transfer  the  defendant  com- 
pany did  not  assert  any  right  of  ownership 
in  the  stock  of  the  Illinois  corporation,  did 
no  more  business,  and  had  no  place  of  busi- 
ness. Its  officers  and  directors  abandoned  it 
held  no  meetings,  and  discontinued  acting 
for  it  except  that  the  plaintiffs'  suit  for 
breach  of  contract  continued  to  be  contested 
in  the  name  of  the  defendant  On  April  lOt 
1907,  plaintiffs  recovered  Judgment  against 
defendant  in  said  suit  and  had  execution 
issued  against  the  corporation.  A  part  of  the 
Judgment  debt  was  made  on  the  execution, 
and  it  was  returned  nulla  bona  as  to  tbe 
residne.  There  being  no  property  of  the  de- 
fendant to  levy  upon,  plaintiffs  demanded  of 
defendant  through  its  president  that  it  com- 
pel restitution  by  the  directors  of  property 
and  assets  sufficient  at  least,  to  satisfy  plain- 
tiffs' judgment  but  it  refused,  and  plaintiffs 
then  brought  this  action  in  the  circuit  court 
of  the  city  of  St  Louis,  for  the  appointment 
of  a  receiver  to  compel  such  restitution.  De- 
fendant appeared  by  counsel  and  filed  Its 
answer,  admitting  that  it  was  Incorporated 
under  the  laws  of  Missouri  and  that  plain- 
tiffs had  obtained  Judgment  against  It  but 
denying  each  and  every  allegation  of  the 
petition  not  expressly  admitted.  Said  an- 
swer attempted  to  Justify  the  transfer,  and 
stated  facts  which  It  relies  upon  as  having 
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accomplished  Its  dissolution  before  the  bring- 
ing of  this  action.  By  said  answer  defend- 
ant also  offered  "to  cause  said  shares  of 
stock  to  be  delivered  to  the  sheriff,"  etc.  We 
may  remark  that  at  the  time  of  this  "offer" 
the  Illinois  corporation  had  become  bankrupt 
and  its  shares  worthless.  Upon  the  trial  the 
defendant  offered,  and  the  court  excluded, 
evidence  relied  upon  by  the  defendant  to 
show  its  dissolution  before  tlie  bringing  of 
this  action.  The  evidence  admitted  disclos- 
ed the  pertinent  facts  to  be  as  we  have  de- 
scribed them,  and  the  court  made  and  enter- 
ed its  decree  appointing  the  receiver,  and 
defendant  has  appealed. 

Stem  &  Haberman,  for  appellant.  Carter, 
Collins,   Jones  &   Barker,   for  respondents. 

CAULFIELD,  J.  (after  stating  the  facts 
as  above).  1.  The  defendant's  first  and 
chief  assignment  of  error  la  directed  against 
the  action  of  the  trial  court  in  excluding  evi- 
dence which,  defendant  contends,  would 
have  established  that  the  defendant  was  dis- 
solved before  this  action  was  commenced. 
We  have  no  hesitation  in  overruling  this  as- 
signment To  contend  that  the  defendant 
was  dissolved  was  to  say  that  it  was  with- 
out officers,  directors,  or  legal  existence; 
dead,  and  without  capacity  to  api)ear  by 
counsel.  Ford  v.  K.  C.  &  I.  Short  Line  By. 
Co.,  52  Mo.  App.  439,  452,  453.  The  Legis- 
lature has  recognized  this  by  providing  that 
those  who  were  president  and  directors  at 
the  time  of  the  dissolution  should,  as  trus- 
tees, administer  the  estate  of  the  dead  cor- 
poration for  the  benefit  of  creditors  and 
stockholders.  Section  2995,  Bev.  St.  1909. 
The  defendant's  attitude  In  appearing  In  court, 
filing  an  answer,  and  offering  proof  of  its 
own  prior  demise  Involved  a  legal  absurdity. 
Our  Supreme  Court  has  declared  that,  if  a 
corporation  appears  to  a  suit,  it  cannot  deny 
its  ovm  existence;  that,  as  against  the  cor- 
poration itself,  such  appearance  is  conclusive 
e\idence  of  its  legal  existence  for  the  pur- 
poses of  the  pending  case.  Seaton  v.  Chica- 
go, Bock  Island  &  Pacific  R.  Co.,  55  Mo.  410. 

2.  Kor  are  we  able  to  agree  to  defendant's 
contention  that  It  is  not  a  case  for  the  ap- 
pointment of  a  receiver.  The  petition  al- 
leges, in  effect,  and  the  proof  shows,  that  the 
defendant,  a  manufacturing  corporation,  has 
transferred  all  Its  assets  and  property  to 
another,  and  its  directors  have  appropriated 
the  proceeds  to  their  own  use,  leaving  noth- 
ing available  by  ordinary  process  of  law  to 
satisfy  plaintiffs'  Judgment  By  reason  of 
such  transfer  and  appropriation  the  defend- 
ant has  been  incapacitated,  and  has  ceased 
to  transact  business,  and  It  has  no  place  of 
business.  Its  stockholders  and  directors  have 
held  no  meetings,  and  Its  ofilcers  and  direc- 
tors have  discontinued  acting  for  it.  They 
are  the  very  ones  from   whom  restitution 


must  be  sought  The  circumstances  Justified 
the  appointment  of  a  receiver.  Glover  v. 
Bond  Inv.  Co.,  138  Mo.  408,  40  S.  W.  110. 
The  Judgment  Is  affirmed,  and  the  cause 
remanded. 

BETNOLDS,    P.    J.,    and    NORTONI,    J., 
concur. 


McKINSTBX  ▼.  CHICAGO,    R.  I.  &   P. 
BY.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Feb.  13,  1911.) 

1.  Cabbiebs  (J  150*)  —  CoNTEACTS— Stipula- 
tions—Validitt. 

A  stipulation  in  a  ship^in|;  contract  re- 
quiring notice  of  claim  for  injuries  is  not  con- 
trary to  public  policy,  and  is  valid  when  rea- 
sonable m  its  application  to  the  particular 
facts  of  the  case. 

[Ed.    Note.— F»r   other   cases,    see   Carriers, 
Cent  Dig.  {  6C0;  Dec.  Dig.  i  159.»] 

2.  Cabbiebs  (J  218*)  — CoNTBACia— Stipula- 
tions—Validity. 

Where  a  shipper  of  horses  did  not  give  no- 
tice of  his  loss  within  one  day  after  their  ar- 
rival at'  their  destination,  as  required  by  the 
contract  of  shipment,  because  the  extent  of  the 
loss  was  not  manifest  until  several  days  there- 
after, and  be  could  not  know  on  their  arrival 
that  one  of  them  would  develop  a  fatal  case  of 
pneumonia,  the  stipulation  requiring  notice  was 
no  defense  to  an  action  on  the  contract.     , 

[EM.    Note.— For   other    cases,    see   Carriers, 
Cent.  Dig.  f{  669,  938,  947;   Dec.  Dig.  {  218.*] 

3.  CoNTBACTs  (J  144*)— Constbuction— What 
Law  Governs. 

A  contract  must  be  construed  by  the  law 
of  the  place  where  made. 

[EM.   Note. — For  other  cases,   see   Contracts, 
Cent  Dig.  {§  724-727;    Dec.  Dig.  \  144.*] 

4.  Cabbiebs    (H   203,   218*)— Limitation    of 
LiABiLiTT- What  Law  Govebns. 

Under  Code  Iowa,  {  2074,  providing  that 
no  contract  shall  exempt  any  carrier  from  the 
liability  existing  had  no  contract  been  made,  a 
stipulation  in  a  contract  executed  in  Iowa  for 
transportation  of  live  stock  from  a  point  in 
Iowa  to  a  point  in  Missouri,  which  requires 
notice  of  a  claim  for  loss  within  a  specified 
time,  is  invalid;  the  contract  being  governed 
by  the  law  of  Iowa. 

(EM.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  {  938;  Dec.  Dig.  SS  203,  2ia*] 

5.  Cabbiebs    (8    218*)— Limitation    or    Lia- 
bility— Interstate  Commerce  Act. 

The  stipulation  is  invalid  under  the  provi- 
sions of  the  amendment  to  the  interstate  com- 
merce act  known  as  the  Hepburn  Bill  (Act 
June  29,  1906,  c.  3591,  J  7,  34  Stat.  595  [U. 

5.  Comp.  St.  Supp.  1009,  p.  1166]),  prohibiting 
a  carrier  from  contracting  with  a  shipper  for 
interstate  transportation  of  freight,  where  the 
contract  affects  any  part  of  the  carrier's  com- 
mon-law liability. 

[EM.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  8  038;    Dec  Dig.  {  218.*] 

6.  Evidence   ({   544*)— Opinion   Evidence— 
Admibsibilitt. 

One  having  experienqe  as  a  shipper  of  hors- 
es may  testify  as  to  the  effect  of  keeping  a  horse 
on  a  train  for  57  hours,  tied  so  that  it  could 
not  eat  or  lie  down. 

[EM.   Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  8  2356;   Dec.  Dig.  {  544.*] 
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7.  Appeai.  and  Ebbob  (S  1060*)— Harulebb 
Erbob  —  E}BRONEona  Admission  or  Evi- 
dence. 

Where  there  was  no  attempt  by  plaintiff  to 
prove  a  different  case  from  that  shown  hy  the 
exhibits  actually  produced  durins  the  trial,  the 
error,  if  any,  in  permitting  plaintiff  to  introduce 
in  evidence  the  notice  to  defendant  to  produce 
certain  documents,  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Bhror.  Cent  Dig.  {g  4153-4160;  Dec  Dig.  | 
1050.*] 

&  Cabbiebs    ({    228*.)— Gabbiebs    of    Live 

Stock— Neg  LI  qence— Evidence. 

In  an  action  against  a  carrier  of  horses  for 
negligence  in  their  transportation  resulting  in 
the  death  of  one  of  the  horses,  evidence  held  to 
show  actionable  negligence. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  960:   Dec.  Dig.  {  228.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  E.  E.  Porterfleld,  Judge. 

Action  by  A.  McKinstry  against  the  Clil- 
cago.  Rock  Island  &  Paciftc  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

M.  A.  Low  and  Sebree,  Conrad  &  Wen- 
dorff,  for  appellant  Guthrie,  Gamble  & 
Street,  E.  H.  Gamble,  and  James  3tl.  Rader, 
for  respondent 


BROADDUS,  C.  J.  This  Is  an  action  to 
recover  damages  for  the  alleged  negligence 
of  the  defendant  In  the  sbipment  of  two 
Percheron  stallions  on  October  15,  1906,  by 
Singmaster  &  Sons,  as  agents  of  plaintiff 
from  Keota,  Iowa,  to  Meta,  Mo.  The  peti- 
tion of  plaintiff  Is  based  upon  the  negligence 
of  the  defendant  in  failing  to  unload,  feed, 
and  water  and  to  allow  said  horses  to  rest 
in  transit,  and  that  in  consequence  of  such 
negligence  one  of  said  horses  died.  The  de- 
fendant's answer  was  a  general  denial  of 
the  allegations  of  the  petition,  and  that  un- 
der the  terms  of  the  contract  of  shipment 
plalntur  assumed  all  risk  and  expense  of 
feeding,  watering,  bedding,  and  otherwise 
caring  for  said  horses  while  in  defendant's 
cars,  yards,  pens,  or  elsewhere,  and  that  he 
would  unload  them  at  his  own  expense,  and 
that,  as  a  condition  precedent  to  his  right 
to  recover  any  damages,  plaintiff  agreed  that, 
as  soon  as  he  discovered  any  loss  or  Injury 
to  said  horses,  he  would  give  notice  there- 
of in  writing  to  some  general  oflScer,  claim 
agent,  or  station  agent  of  defendant  before 
said  horses  were  removed  from  the  point  of 
shipment,  etc.,  and  that  such  notice  should 
be  served  within  one  day  after  the  delivery 
of  the  horses  at  their  destination,  etc.,  that 
plaintiff  failed  to  give  such  notice  within  the 
time  provided  for  in  said  contract,  and  that 
plaintiff  agreed  that  In  no  event  defendant 
should  be  liable  for  more  than  one  hundred 
dollars  for  each  animal.  Plaintiff  replied 
that  said  provisions  in  said  shipping  contract 
set  up  by  defendant  were  void  under  sec- 
tion 2074,  Code  Iowa,  and  that  there  was  no 


consideration  for  any  of  said  provisions  at- 
tempting to  limit  defendant's  liability  as  a 
common  carrier,  that  defendant  gave  plain- 
tiff no  opportunity  for  feeding,  watering,  and 
caring  for  said  horses,  and  that  defendant's 
agent  saw  the  condition  of  the  horses  as  soon 
as  they  were  taken  off  the  train  at  their 
destination. 

The  evidence  showed  that  on  October  15, 
1906,  at  6  o'clock  p.  m.,  Singmaster  &  Sons, 
as  agents  of  plaintiff,  in  compliance  with  a 
telegram  sent  byplalntUI  from  Trenton,  Mo., 
shipped  the  two  horses  for  plaintiff  from 
Keota,  Iowa,  to  plaintiff  at  Meta,  Mo.  The 
contract  of  shipment  provided  that  plain- 
tiff assumed  all  risk  and  expense  of  feeding, 
watering,  and  caring  for  the  horses  while  in 
cars,  and  would  load  and  unload  the  same 
at  his  own  expense  and  rislk;  that  as  a  con- 
dition precedent  to  the  bringing  of  any  snlt 
for  damages  for  any  loss  or  injury  to  the 
horses  plaintiff  would,  as  soon  as  he  dis- 
covered such  loss  or  injury,  promptly  give 
notice  thereof  in  writing  to  some  general 
ofiScer,  claim  agent,  or  station  agent  of  de- 
fendant before  said  horses  were  removed 
from  the  point  of  shipment  or  place  of  des- 
tination, which  should  be  served  within  one 
day  after  the  delivery  of  the  stock  at  its 
destination.  In  order  that  such  claim  may 
be  fully  and  fairly  investigated.  Singmas- 
ter &  Sons  prepared  the  car  by  putting  a 
little  hay  therein  for  the  horses  to  stand 
upon,  loaded  and  tied  the  horses  in  each  end 
of  the  car,  the  heads  towards  the  center  of 
the  car,  with  two  ropes,  one  from  either  side 
of  the  car,  on  each  horse.  Plaintiff  in  bis 
telegram  to  Singmaster  &  Sons  directed  them 
to  wire  him  when  loaded.  He  remained  at 
Trenton,  Intending  to  meet  the  horses  there, 
and  go  with  them  to  Meta,  and  feed,  water, 
and  care  for  them  In  transit;  but  plaintiff 
failed  to  receive  such  notice  of  the  time  of 
the  shipment  of  the  horses,  and  they  arrived 
at  and  passed  through  Trenton  without  plain- 
tiffs knowledge.  When  he  learned  that  the 
horses  had  >  passed  through  Trenton,  he  took 
the  next  passenger  train,  and  arrived  at 
Meta  about  S-.30  o'dock  a.  m.  October  18th. 
The  horses  arrived  on  the  17th  of  October, 
at  9  o'clock  p.  m.,  when  the  car  was  set  at 
the  chute  for  unloading.  Meta  Is  a  small 
place,  where  defendant  employed  only  a  sta- 
tion agent  and  had  no  yard  crew.  When 
plaintiff  arrived  at  Meta,  he  untied  the  hors- 
es so  that  they  could  lie  down,  watered  and 
fed  them,  and  left  for  a  short  time.  When 
he  returned,  without  saying  anything  about 
what  he  Intended  to  do,  he  took  the 
horses  out  of  the  car  and  to  a  livery  stable, 
and  fed  them  again.  Afterwards  he  led  the 
horses  to  a  small  creek  and  Into  eight  or  ten 
inches  of  water  four  or  five  times  a  day 
for  about  two  or  three  days.  On  or  about 
the  20th  one  of  them  showed  symptoms  of 
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Iwag  fever  or  pneumonia.  On  the  following 
day  plaintiff  began  to  doctor  the  taorae  with 
linseed  and  castor  oil,  and  the  next  day  gave 
him  ten  or  twelve  drops  of  aconite  every 
three  hours,  nntU  he  died.  He  also  gave  him 
laudanum.  It  was  shown  that  the  horses 
were  tied  in  such  a  manner  that  they  could 
not  eat  of  the  bay  put  In  the  car,  and  that 
they  were  ao  tied  that  they  could  not  He 
4own.  The  plaintiff's  evidence  tends  to  show 
that  the  horses  were  not  fed  or  watered  dur- 
ing transit,  while  that  of  defendant  tends 
to  show  that  they  were  fed  and  watered. 
There  was  evidence,  however,  of  a  positive 
character  that  they  were  fed  and  watered  a 
short  while  before  they  reached  their  destina- 
tion. Plaintiff's  evidence  tended  to  show 
that  the  treatment  the  horses  received  while 
In  transit  would  probably  cause  them  to  be- 
-come  diseased,  and  that  lung  fever  or  pneu- 
monia with  which  one  of  them  died  was  the 
probable  result  of  such  treatment  The  de- 
fendant sought  to  show  that  the  medicine 
that  plaintiff  administered  to  the  horse  and 
allowing  him  to  go  into  water  eight  or  ten 
inches  deep  to  drink  were  the  procuring 
-causes  of  the  death  of  one  of  them. 

The  distance  from  Keota  to  Meta  is  about 
322  miles,  and  the  time  in  which  the  horses 
were  in  transit  was  about  57  hours.  Plain- 
tiff testified  that,  when  he  took  the  horses 
from  the  car,  "they  were  badly  shrunk  and 
drawn,  •  •  •  and  that  they  were  so  sore 
they  could  not  hardly  get  out  to  the  track. 
Their  heads  down.  They  were  in  very  bad 
condition." 

The  shipping  laws  of  the  state  of  Iowa  were 
introduced  in  evidence  over  the  objections 
of  defendant 

The  plaintiff  was  permitted,  over  the  ob- 
jection of  defendant,  to  read  a  notice  to  pro- 
duce the  waybill  of  the  car  described,  a 
copy  of  which  was  attached  to  defendant's 
answer  and  other  documents  and  letters  al- 
leged to  be  In  defendant's  possession.  Plain- 
tiff was  also  allowed  over  the  objection  of 
defendant  to  prove  what  effect  the  keeping 
of  a  horse  on  a  train  for  67  hours  and  40 
minutes  tied  in  the  position  as  shown  that 
be  was  tied,  without  food  and  water,  based 
on  his  experience  in  handling  and  shipping 
horses,  would  have  on  it  The  witness  has 
stated  that  he  had  had  experience  in  shipping 
horses.  The  i>aragraph  In  the  contract  In 
relation  to  rate  and  tariff  reads  as  follows: 
"One  car,  said  to  contain  two  stallions,  from 
Keota  station,  to  Meta,  Mo.,  station  consign- 
ed to  A.  McKlnstry,  Meta,  Mo.,  at  the  rate 

of  trf.  per  100,  from to ,  subject 

to  minimum  weight  and  length  of  cars  speci- 
fied and  provided  for  in  the  tariff;  said  rate 
'being  less  than  the  rate  charged  for  shipments 
transported  at  carrier's  risk  for  which  re- 
'duced  rate  and  other  considerations  it  is  mu- 
tually agreed  between  the  parties  hereto  as 
follows,"  etc. 

The  plaintiff  recovered  Judgment,  and  the 
defendant  appealed. 


We  will  first  consider  the  preliminary  ques- 
tion of  the  plea  In  bar  lnteri)osed  by  the 
defendant  of  tile  failure  of  plaintiff  to  give 
notice  of  his  loss  as  provided  by  the  contract 
It  is  held  that  such  stipulations  in  a  con- 
tract of  shipment  are  not  in  contravention 
of  public  policy,  and  are  therefore  valid,  but 
"that  they  must  be  reasonably  and  Justly 
construed  in  their  application  to  the  particu- 
lar facts  of  each  case."  Ward  v.  Mo.  Pac. 
Ry.  Co.,  158  Mo.  226,  68  S.  W.  28;  Holland 
V.  Railroad,  139  Mo.  App.  702,  123  S.  W.  987. 
The  plaintiff  under  the  circumstances  in 
proof  could  not  have  given  notice  of  bis  loss 
within  one  day  after  the  arrival  of  the  hors- 
es at  their  destination,  as  the  extent  of  such 
loss  was  not  manifest  until  several  days 
thereafter.  He  did  not  and  could  not,  know 
upon  their  arrival  that  one  of  them  would 
develop  a  fatal  case  of  pneumonia.  Therefore 
such  provision  in  the  contract  of  shipment 
was  no  defense  to  an  action  thereon.  Bums 
V.  Railway  Co.,  132  S.  W.  1.  And  it  Is  held 
under  the  provisions  of  the  amendment  to 
the  interstate  commerce  act,  known  as  the 
"Hepburn  BUI"  (Act  June  29,  1906,  c,  3591, 
8  7,  34  Stat  595  [U.  S.  Gomp.  St  Supp.  1909, 
p.  1166]),  a  carrier  cannot  contract  with  the 
shipper  for  interstate  transportation  of 
freight,  whether  supported  by  a  good  con- 
sideration or  not  affecting  any  part  of  the 
carrier's  common-law  liability.  Holland  v. 
Railroad,  139  Mo.  App.  702,  123  S.  W.  987; 
Blackmer  &  Post  Pipe  Co.  v.  Railroad,  137 
Mo.  App.  479,  119  S.  W.  1.  However,  the 
Springfield  Court  of  Appeals  holds  that  the 
foregoing  rule  does  not  apply  to  interstate 
shipments.  McElvaln  v.  RaUway,  131  S.  W. 
736.  As  that  case  is  in  conflict  with  the 
two  cases  cited,  the  court  has  certified  It 
to  the  Supreme  Court. 

Whether  such  conditions  are  valid  when 
supported  by  a  valuable  consideration,  It  Is 
the  well-settled  law  of  this  state  that  not- 
withstanding the  recitation  in  a  contract  of 
shipment  that  such  conditions  are  made  In 
consideration  of  a  reduced  rate.  If  there  Is 
no  such  reduced  rate  or  other  valuable  con- 
sideration, the  carrier  is  liable  Just  as  if  the 
contract  had  contained  no  such  stipulations. 
George  v.  RaUroad,  214  Mo.  551,  113  S.  W. 
1099,  127  Am.  St  Rep.  690;  Ward  v.  Rail- 
road,  supra.  And  the  recitation  in  the  con- 
tract specifying  the  price  for  transportation 
to  be  "at  the  rate  of  trf.  per  100"  means  that 
the  shipment  was  at  the  regular  schedule  tar- 
iff rates.  In  the  absence  of  evidence  that  the 
rate  was  In  fact  a  reduced  rate.  George  v. 
Railroad,  supra.  The  holding  of  the  Spring- 
field Court  of  Appeals  does  not  apply  to  the 
contract  In  this  case,  because  it  Is  different 
from  the  one  there  considered,  and  different 
from  that  in  the  George  Case,  supra. 

It  is  a  rule  of  law  that  a  contract  is  to  be 
Interpreted  by  the  law  of  the  place  where 
made.  The  law  of  Iowa  introduced  In  evi- 
dence where  the  contract  was  made  provides 
that:   "Ko  contract,  receipt,  rule  or  regula- 
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tion  shall  exempt  any  railway  corporation 
eugaged  in  the  transportation  of  persons  or 
property,  from  tlie  liability  of  a  common  car- 
rier, or  carrier  of  passengers,  wtilcb  would 
exist  had  no  contract,  receipt,  rule  or  regula- 
tion been  made  or  entered  into."  The  defend- 
ant insists  that  as  the  contract  was  not  to 
be  executed  in  Iowa,  but  in  Missouri,  the 
law  of  the  latter  is  to  control.  The  case  of 
Greason  v.  Railway  Co.,  112  Ho.  App.  116, 
80  S.  W.  722,  cited  by  appellant,  has  no  ap- 
plication to  the  question.  In  Blgelow  t. 
Burnham,  83  Iowa,  120,  49  N.  W.  KH,  32 
Am.  St.  Rep.  2&4,  where  a  note  was  executed 
in  one  state  and  made  payable  in  another, 
held,  that  the  laws  of  the  latter  governed. 
And  to  the  same  effect  is  the  holding  in  Hall 
V.  Cordell,  142  U.  S.  116,  12  Sup.  Ct.  154, 
35  li.  Ed.  956,  and  such  is  the  conceded  law. 
The  rule  applicable  is  otherwise.  "A  con- 
tract of  affreightment  is  governed  by  the 
law  of  the  place  where  it  is  made,  unless  it 
appears  it  was  otherwise  intended  by  the 
parties."  Otis  Co.  v.  Railway  Co.,  112  Mo. 
622,  20  S.  W.  676.  Whether  we  apply  the 
law  of  this  state,  of  Iowa,  or  the  Hepburn 
bill  of  Congress,  the  provision  for  notice 
is  invalid. 

One  of  the  errors  assigned  in  the  admis- 
sion of  testimony  was  in  permitting  plaintiff 
to  testify  as  to  the  effect  of  keeping  a  horse 
on  a  train  for  a  i)erlod  of  57  hours,  tied  as 
the  one  in  question  was  shown  to  have  been. 
Plaintiff  was  shown  to  have  had  such  expe- 
rience as  qualified  him  to  testify  as  to  that 
matter.  In  our  opinion  the  common  under- 
standing of  ordinary  minds  would  enable  a 
person  to  form  a  reasonable  opinion  upon  the 
hypothesis.  It  is  reasonable  to  Infer  that 
the  horse  sickened  because  of  his  weakened 
powers  of  resistance  to  disease.  Gilbert  ▼. 
RaUroad,  132  Mo.  App.  697,  112  S.  W.  1002. 

It  is  argued  that  the  court  committed  er- 
ror in  permitting  plaintiff  to  introduce  in 
evidence  the  notice  to  defendant  to  produce 
certain  documents  and  papers.  The  notice 
was  read  after  defendant  failed  to  account 
for  or  produce  the  documents  called  for 
therein.  It  is  said  that  this  question  has  not 
been  passed  on  by  any  of  the  appellate  courts 
of  this  state.  There  are  some  authorities 
that  hold  under  the  circumstances  tliat  such 
is  competent  evidence.  It  is  said  that:  "The 
mere  withholding  or  failing  to  produce  evi- 
dence, which  under  the  circumstances  would 
be  expected  to  be  produced  and  which  is 
available,  gives  rise  to  a  presumption  against 
the  party."  Jones  on  Evidence,  {  17.  And 
similarly  in  Clifton  t.  U.  S.,  4  How.  242,  11 
Ij.  Ed.  957.  However  the  law  may  be,  we 
are  of  the  opinion  that  defendant  cottld  not 
have  been  greatly  prejudiced  thereby,  as 
there  was  no  attempt  upon  the  part  of  the 
plaintiff  to  prove  a  different  case  from  that 


shown  by  the  exhibits  actually  produced  dur- 
ing the  trial. 

Finally,  it  Is  contended  that  upon  the 
whole  record  it  was  not  shown  tliat  the  dis- 
ease which  was  the  cause  of  the  animal's 
death  was  produced  by  the  treatment  he  re- 
ceived while  in  transit  It  is  argued  that 
the  expert  testimony  failed  to  establish  that 
fact,  and  that  the  evidence  was  to  the  effect 
tliat  the  disease  was  the  result  of  taking 
him  to  a  stream  of  less  than  a  foot  In  depth 
for  the  purpose  of  giving  him  water.  If  we 
have  read  the  record  correctly,  and  we  be- 
lieve we  liave,  the  preponderance  of  all  tbe 
evidence,  inclnding  that  of  the  experts,  tends 
to  show  that  the  disease  which  the  horse 
contracted  from  the  effects  of  which  he  died 
was  traceable  to  his  treatment  while  hi 
transit  One  expert  did  testify,  however, 
that  it  was  not  a  proper  treatment  to  let  tbe 
horse  go  even  In  shallow  water  while  he  was 
so  afflicted,  but  none  of  them  testified  that 
the  disease  was  the  probable  result  thereof. 
And  the  common  understanding  of  every  per- 
son who  has  had  much  to  do  with  horses  is  to 
know  full  well  that  letting  a  horse  go  into 
water  reaching  scarce  above  his  hoofs  conid 
have  little  or  no  effect  upon  Ids  health.  And 
there  was  ample  evidence  that  the  horses 
were  deprived  of  water,  food,  and  rest  dur- 
ing their  transit 

Finding  no  material  error  in  the  trial,  tin 
cause  is  affirmed.    All  concur. 


BUCKLBW  ▼.  PYRON  et  aL 

(Kansas  City  Court  of  Appeals.     MissonrL 

Feb.  13,  1911.     Rehearing  Denied 

March  6,  1911.) 

1.  BVIDENCK    (S    441*)  —  PABOI.    EVIDENCE  — 

Vabtino  Written  Contract. 

Where  plaintiff,  by  an  unambiguoos  written 
contract,  sold  his  stock  and  all  his  claims, 
rights,  and  interests  in  and  to  a  company  tot  i 
Stated  sum,  to  be  paid  for  partly  in  casli,  and 
partly  in  notes,  in  an  action  on  the  nnpaid 
notes,  defendant  could  not  show  in  defense  oth- 
er contracts  and  understanding  in  addition  to 
the  written  contiact  affecting  his  liability  there- 
under, inclnding  an  understanding  that  the 
price  of  plain  tifi^g  interest  in  tbe  company,  re- 
cited in  the  contract,  included  one  of  the  notes 
sued  on,  which  it  was  understood  was  to  be 
canceled  and  delivered  to  defendant,  bat  that 
plaintiff  had  refused  to  bo  deliver  it,  which  re- 
tnsal  caused  a  failure  of  the  consideration  for 
the  note  sued  on  and  for  a  payment  made  hj 
defendant  under  the  contract  and  entitling  him 
to  a  rescission  of  tlie  contract  and  recovery  of 
the  payments  made. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  SS  2080-2047 ;    Dec.  Dig.  {  441.*] 

2.  CORPOBATIONB      (§     104*)    —    ISSDANCE    OF 

Stock— FAtLTJEK  to   Complt  with  Law— 
E^FFxcT  AS  Between  Stockhoi,derb. 

As  between  consenting  stocliholders,  where 
an  arrangement  is  made  whereby  stock  u  is- 
sued as  "full  paid  and  nonassessable,"  though 
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only  a  small  part  of  the  capital  had  been  paid 
in,  one  stocltbolder  cannot  talie  advantage  of 
such  laclc  of  compliance  with  the  law  to  the  dis- 
advantage of  the  others;  all  the  stockholders 
agreeing  and  all  talcing  part  in  the  executed 
transaction. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  454;    Dec.  Dig.  §  104. »] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  A.  F.  Smith,  Special  Judge. 

Action  by  Samuel  Bucklew  against  Bob- 
ert  B.  Pyron  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     AflSrmed. 

Botsford,  Deatherage  &  Creason,  for  ap- 
pellants. J.  C.  Rosenberger  and  Kersey 
Coates  Reed,  for  respondent 


ELLISON,  J.  Plaintiff's  action  is  based  on 
a  petition  containing  nine  counts,  each  for 
the  recovery  of  judgment  on  a  promissory 
note  executed  by  defendants.  In  the  flrst 
of  these  counts  the  note  is  for  $1,000,  and 
in  each  of  the  remaining  eight  the  note  is 
for  $300;  the  whole  aggregating  $5,000.  The 
defendants  answered  separately.  Defend- 
ant Pyron's  answer  to  the  flrst  count  was 
a  general  denial;  that  the  note  was  given 
without  consideration;  that  it  had  been 
fully  paid;  and  that  it  was  given  for  plain* 
tiffs  accommodation  only.  His  answer  to 
each  of  the  other  counts  was  that  the  notes 
were  given  without  consideration ;  that  they 
each  had  been  fully  paid,  and  that  the  oth- 
er defendant,  the  "Bob  Pyron  Land  Com- 
pany," had  been  organized  in  the  state  of 
Texas  as  a  corporation  dealing  in  the  sale 
of  lands  with  a  capital  stock  of  $10,000, 
divided  into  100  shares  of  $100  each;  that 
defendant;  one  W.  R  Oliver,  and  plaintiff 
were  the  incorporators  of  such  corporation, 
with  Oliver  and  plaintiff  each  subscribing 
for  33  shares  and  defendant  for  the  remain- 
ing 34  shares;  that  $500  was  actually  paid 
in  cash  on  such  subscriptions;  that  Oliver 
afterwards  "contributed  on  his  stock  $1,283" 
and  defendant  "also  contributed  and  paid 
into  the  treasury  of  said  company  on  his 
stock  large  sums  of  money";  that  plaintiff 
was  called  upon  to  pay  the  balance  upon 
his  subscription,  and  that  he  paid  in  response 
the  sum  of  $1,000,  but  before  making  this 
payment  he  asked  Oliver  and  the  defendants 
to  give  and  indorse  the  note  to  him  of  $1,- 
000  which  he  has  sued  upon  in  the  flrst 
count  as  an  accommodation  note  for  him  to 
use  in  borrowing  the  money  with  which  to 
pay  the  $1,000  on  bis  stock  subscription,  and 
that  this  was  done  solely  to  favor  and  ac- 
commodate him;  that  some  time  after  the  or- 
ganization of  the  corporation  defendant 
bonght  Oliver's  stock,  paying  him  therefor 
$1,288,  the  amount  he  had  paid  into  the 
treasury  on  it,  making  defendant's  total 
stock  to  be  67  shares;  that  shortly  after- 
wards, on  the  28th  of  November,  1906,  plain- 


tiff and  defendant  entered  into  a  written 
contract  whereby  defendant  bought  of  plain- 
tiff his  33  shares  of  stock  for  $3,000,  of 
which  $500  was  paid  in  cash  and  a  note  for 
$500  due  the  Ist  of  January,  1907,  and  eight 
notes,  each  for  a  like  amount,  one  due  the 
Ist  of  each  month  thereafter;  that  these 
notes  were  secured  by  the  certificates  of 
stock  being  indorsed  by  plaintiff  and  depos- 
ited in  bank  and  also  by  an  assignment  of 
certain  commissions  due  defendant  amount- 
ing to  $2,000;  that  the  cash  was  paid  and 
the  flrst  note  falling  due  was  also  paid  by 
defendant.  But  the  others  are  the  ones 
sued  upon  in  this  action.  It  is  then  plead- 
ed that  at  the  time  of  making  this  contract 
it  was  understood  and  agreed  that  the  $5,- 
000  thus  agreed  to  t>e  paid  for  the  stock  in- 
cluded the  note  for  $1,000  sued  on  in  the 
flrst  count,  and  it  was  to  be  canceled  and 
delivered  to  defendant,  but  that  plaintiff 
has  refused  to  so  cancel  and  deliver  it,  and 
in  consequence  "the  consideration  for  all 
of  said  notes  in  the  petition  and  the  $50<) 
cash  paid  and  the  consideration  for  the  $500 
note  which  defendant  paid  has  failed,  in 
consequence  of  which  defendant  has  the 
right  to  elect  and  does  elect  to  rescind  the 
contract  aforesaid."  Wherefore  it  is  al- 
leged that  plaintiff  has  become  liable  to  pay 
him  back  the  $1,000  so  paid,  and  for  which 
Judgment  is  asked  as  a  counterclaim,  and 
that  the  first  note  be  canceled. 

The  separate  answer  of  the  land  company 
was,  first,  a  general  denial  except  it  admit- 
ted its  incorporation ;  second,  want  of  con- 
sideration for  any  of  the  notes  sued  on: 
third,  payment;  fourth,  that  the  note  for 
$1,000  sued  on  in  the  flrst  count  was  given 
for  plalntlfTs  accommodation,  that  he  might 
borrow  money  thereon;  fifth,  that  giving 
the  note  by  defendant  was  not  within  the 
power  of  the  corporation ;  sixth,  that  a  cer- 
tain contract  already  described  in  Pyron's 
separate  answer,  was  made  between  the 
parties  and  that  it  had  been  violated  by 
plaintiff  and  that  it  bad  been  rescinded,  and 
pleading  a  counterclaim  for  $450  "for  mon- 
ey paid  to  plaintiff";  seventh,  the  corpo- 
ration law  of  the  state  of  Texas  is  pleaded  and 
it  is  alleged  that  the  defendant  corporation 
was  formed  with  plaintiff  as  one  of  the 
original  subscribers  of  stock  in  the  sum  of 
$3,300,  on  which  he  had  paid  $1,250,  leavinjf 
still  unpaid  $2,050,  for  which  Judgment  was 
asked.  PlalntlfTs  reply  set  up  estoppel,  in 
that  defendant  had  Joined  in  the  organiza- 
tion of  the  corporation;  had  participated  in 
the  issue  of  the  stock  and  stamping  it  paid 
and  nonasses-sable,  and  that  he  was  enjoy- 
ing the  benefit  of  the  sale  made  by  plain- 
tiff to  him.  The  cause  was  tried  by  A.  F. 
Smith,  Esq.,  of  the  Kansas  City  bar,  as 
special  judge.  The  Judgment  was  for  the 
plaintiff  on  all  of  the  counts.     On  the  flrst 
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It  was  against  both  flef aidants;  but  on  the 
eight  other  counts  It  was  against  defendant 
Pyron  only. 

The  foregoing  statement,  though  of  some 
length,  Is  much  shorter  than  that  made  by 
the  parties.  We  have  omitted  much  detail 
which  could  be  of  no  service  In  stating  the 
reasons  for  our  concloslons.  It  appears 
that  a  land  company  corporation  was  formed 
In  the  state  of  Texas  with  a  capital  stock 
of  $10,000,  divided  Into  100  shares  of  the 
par  value  of  $100  each,  and  that  one  Oliver, 
plaintiff,  and  defendant  Pyron  were  the  in- 
corporators; the  two  former  taking  33  shares 
each  and  the  latter  34  shares;  that  after- 
wards defendant  Pyron  bought  OUrer's 
stock,  making  his  holding  to  be  67  shares; 
and  that  afterwards  he  bought  plaintiff's 
shares.  There  was  evidence  tending  to  prove 
that  there  was  dealing  between  plaintiff 
and  defendant  Pyron,  not  necessary  to  de- 
scribe In  detail,  whereby  he  was  indebted 
to  plaintiff  by  reason  of  the  latter  making 
advancementt  to  him  in  addition  to  a  loan 
made  for  which  the  note  of  $1,000,  sued  on 
in  the  first  count,  was  given.  After  a  time, 
plaintiff  having  grown  restive  about  the  af- 
fairs of  the  corporation,  which  was  man- 
aged by  Pyron,  the  latter  proposed  to  buy 
lilm  out.  After  some  negotiation,  it  was 
determined  that  plaintiff  would  sell  to  Py- 
ron bis  stock  and  his  Interest  and  his  un- 
settled claims  against  the  company  for  the 
sum  of  $5,000.  A  written  contract  was  there- 
upon made  whereby  plaintiff  sold  his  stock 
and  all  his  "claim,  right,  title,  and  Interest 
In  and  to  said  company  of  any  kiad  what- 
soever" for  $5,000,  to  be  paid  by  $500  In 
cash  and  nine  notes  for  $500  each.  The 
cash  payment  was  made  and  the  first  note 
was  paid,  while  the  remaining  eight  and  the 
note  for  $1,000  are  the  subject  of  this  ac- 
tion. 

The  defense  to  the  notes,  except  the  one 
in  the  first  count,  for  $1,000,  is  based  on  an 
attempt  to  investigate  and  determine  the 
rights  of  the  parties  without  recognition  of 
the  binding  force  of  the  writtai  contract 
between  plaintiff  and  defendant  Pyron. 
That  contract  is  couched  in  plain  and  un- 
ambiguous language  to  the  effect  that  for 
plaintiff's  stock  and  for  his  advancements 
to  the  company  Pyron  was  to  pay  him  $5,- 
000,  of  which  $500  was  to  be  In  cash  and 
the  balance  in  nine  notes,  one  of  whldi  was 
paid  and  the  others  now  In  controversy. 
The  trial  court  properly  Informed  the  Jury 
that  the  contract  bound  the  parties,  and 
that  there  was  no  defense  to  the  notes.  Un- 
der the  evidence,  the  court  could  have  done 
no  less  than  this  without  committing  error 
against  the  plaintiff.  The  whole  effort  to 
show  other  matters,  contracts,  and  under- 
standing outside  of,  in  addition  to,  or  con- 
tradiction of,  the  contract,  was  in  the  face 
■Dt   a  <andamental   rule   gOTerniag   written 


contracts.  And  the  same  may  be  said  of 
Pyron's  counterclaim  for  $1,000,  and  it  was 
properly  disallowed  by  a  peremptory  In- 
stmction.  And  the  same  may  he  said  of 
the  effort  to  include  In  the  contract  the  note 
of  $1,000,  sued  on  in  the  first  count,  by  in- 
sisting that  It  was  sold  by  plaintiff  along 
with  the  stock.  The  same  also  may  he  said 
of  the  counterclaim  for  $2,060,  hereinbefore 
referred  to.  The  note  last  mentioned,  as 
already  shown,  was  claimed  by  plaintiff  to 
be  for  borrowed  money,  and  defendant 
claimed  it  was  merely  an  accommodation  note 
to  enable  plaintiff  to  borrow  money.  The 
issue  was  submitted  to  the  Jury,  and  the 
finding  is  supported  by  the  evidence.  The 
counterclaim  of  the  defendant  land  company 
of  $450  "for  money  paid  to  plaintiff,"  to 
which  we  have  already  referred,  was  prop- 
erly submitted  to  the  jury  on  evidence  which 
supports  the  finding. 

This  brings  us  to  what  is  the  principal 
defense.  Defendants  daim  that  the  issu- 
ance of  stock  in  the  manner  this  was  is- 
sued was  contrary  to  Uw,  against  public 
policy,  and  therefore  void.  It  appears  to 
be  conceded  by  the  parties  that  under  the 
laws  of  both  Tetaa  and  Missouri  all  ficti- 
tious Issues  or  increase  of  stock  of  any  cor- 
poration are  Toid,  and  that  no  stock  ahonld 
be  issued  except  for  money  paid,  labor  done. 
or  property  actually  received.  Under  the 
laws  of  Texas  a  corporation  could  l>e  formed 
with  a  capital  as  small  as  $10,000,  and  only 
one-half  of  the  capital  need  be  subscribed, 
and  only  10  per  cent,  of  that  need  be 
paid  in  order  to  begin  business.  These  par- 
ties, it  seems,  paid  $500.  Oliver  was  made 
president  of  the  corporation  and  defendant 
Pyron  secretary,  and  they  as  such  offlc^ti 
issued  to  .themselves  and  to  plaintiff  as  the 
original  stockholders  these  respective  cer- 
tificates of  stock,  as  already  mentioned. 
Across  the  face  of  these  certificates  were 
the  words,  "Full  paid  and  nonassessable." 
The  most  that  can  be  said  for  the  stock  Is- 
sued in  this  case  is  that,  if  it  were  not  is- 
sued without  anything  being  paid,  the  pay- 
ment made  was  far  less  than  Its  face  val- 
ue. The  question  Is,  Shall  it  be  considered 
valid  stock  between  the  parties  to  this  con- 
troversy? It  will  help  out  an  understand- 
ing of  our  conclusion  by  also  stating  what 
is  not  the  question.  It  is  not  a  question 
between  stockholders  and  creditors  nor  be- 
tween creditors  and  the  corporation.  It  is 
not  a  question  between  the  corporation  and 
nonconsenting  stockholders.  It  is  not  a  ques- 
tion Involving  an  unexecuted  contract  as 
to  the  stock.  It  is  a  question  between  stock- 
holders concerning  an  executed  transaction. 
In  which  all  agreed  and  all  took  part  in  do- 
ing what  one  of  them  now  seeks  to  avoid 
the  consequence  of  doing.  The  law  is  that 
as  between  the  consenting  stockholders,  if 
an  arrangement  is  made  whereby  stock  Is 
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issued  for  less  than  Its  ralue,  one  cannot 
take  advantage  of  that  lack  of  compliance 
with  the  Erections  of  the  law  to  the  dis- 
advantage of  the  other.  Skralnka  t.  Allen, 
76  Mo.  384,  301 ;  HUl  v.  Coal  Co.,  124  Mo. 
153,  166,  25  S.  W.  926,  32  S.  W.  Ill;  Wool- 
folk  ▼.  January,  131  Mo.  620,  634,  33  S.  W. 
432;  Meyer  v.  Mining  &  Milling  Co.,  192 
Mo.  IK,  191,  196,  90  S.  W.  821;  Vogeler 
V.  Punch,  205  Mo.  558,  571,  103  S.  W.  1001 ; 
Scovlll  V.  Thayer,  105  U.  S.  143,  26  L.  Ed. 
968;  Standard  M.  M.  Co.  v.  Hills,  68  Mo. 
App.  249;  Roll  y.  Smelting  &  Mining  Cb., 
62  Mo.  App.  00. 

We  cannot  undertake  to  review  a  long  list 
of  authorities  cited  by  defendants,  and  con- 
tent ourselves  with  the  statement  that  far 
the  greater  part  of  them  were  contests  over 
questions  which  we  have  said  are  not  in 
this  case.  In  Memphis  &  L.  R.  Ry.  Co.  v. 
Dow,  120  n.  S.  287,  298,  7  Sup.  Ct.  482,  487. 
30  It.  Ed.  595,  there  occurs  this  statement: 
"The  prohibition  against  the  issuing  of  stock 
or  bonds,  except  for  money  or  property  ac- 
tually received  or  labor  done,  and  against 
the  fictitious  Increase  of  stock  or  indebted- 
ness, vras  intended  to  protect  stockholders 
against  spoliation,  and  to  guard  the  public 
against  securities  that  were  absolutely  worth- 
less. One  of  the  mischiefs  sought  to  be 
remedied  is  the  flooding  of  the  market  with 
stock  and  bonds  that  do  not  represent  any- 
thing whatever  of  substantial  value."  It 
will  be  observed  that  nothing  is  said  con- 
cerning the  protection  of  sto<ikholders  against 
their  own  acts  which  have  been  accom- 
plished. 

But  it  seems  dear  to  us  that  the  defend- 
ants are  upon  other  reasons  without  ground 
upon  which  to  base  their  daim  of  total 
failure  of  consideration  of  the  notes.  The 
written  contract  transferred  not  only  the 
stock,  but  all  Interest  In  the  corporation  or 
claims  against  It  Plaintiff  retired  from 
the  corporation,  and  left  it  solely  in  defend- 
ant Pyron's  hands.  Granting  It  may  have 
been  organized  in  an  Illegal  way,  it  was  in 
point  of  fact  a  going  concern,  earning  mon- 
ey, and  defendant  was  put  into  possession 
of  all  its  assets  and  the  possessor  and  own- 
er of  all  its  earnings  which  may  have  been 
then  on  hand.  He  seemed  to  want  to  have 
sole  control  to  manage  with  a  hand  untram- 
melled by  the  critical  or  Inquiring  or  re- 
straining liand  of  other  interests,  and  be 
finally  entered  into  an  agreemoit  whereby 
be  would  pay  a  certain  sum  to  accomplish 
that  desired  end.  We  see  no  reason  why 
he  should  now  say  there  was  no  considera- 
tion, when  asked  to  pay  the  price. 

We  think  the  case  well  tried,  ahd  the  Judg- 
ment for  the  right  party.  It  la  according- 
ly affirmed.    All  concur. 


ZBIIiER  V.  METROPOLITAN  ST.  RY.  00. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Feb.  18,  1911.) 

1.  Evidence  (J  688*)— Credibilitt  of  Wrr- 
NE88ES— Physical  Facts. 

The  testimony  of  witnesses  that  a  street 
car  which  liad  stopped  to  permit  passengers  to 
alight  started  with  a  jerk  while  a  passenger  wae 
alighting,  throwing  her  to  the  ground,  and  ran 
from  two  to  four  feet  and  then  stopped,  con- 
tradicted by  witnesses  that  the  car  did  not 
move,  but  that  the  passenger  accidentally  trip- 
ped and  fell,  cannot  be  disregarded  as  a  matter 
of  law  as  contradictory  to  the  physical  facts; 
the  claim  that,  if  the  car  had  been  started  with 
enough  violence  to  cause  the  passenger  to  fall, 
it  could  not  have  been  stopped  in  two  or  four 
feet,  being  but  an  argument  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  §  588.*] 

2.  Gabbiebs  (i  320*)— Injuries  to  Passen- 
gers—Neouoencb—Qitebtion  FOB  JUBT. 

Whether  a  street  car  passenger  was  thrown 
from  the  car  while  alighting  caused  by  the  sad- 
den startine  of  the  car  or  whether  she  acci- 
dentally tripped  and  fell  while  the  car  was 
standing,  hM,  under  the  evidence,  for  the  jury. 
[Bd.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  320.*] 

3.  Gabbiebs  (I  303*)— Gabbiage  or  Passen- 
gers—Gabx  Reqitibed. 

A  street  railway  conii>any  is  a  carrier  of 
passengers  and  owes  them  the  hiahest  degree  of 
care  to  carry  them  in  safety,  which  duty  con- 
tinues while  the  passenger  himself.  In  the  exer- 
cise of  reasonable  care,  is  ali'siUing  at  a  place 
where  the  car  is  stopped  therefor,  and  the  car 
must  not  be  started  until  a  passenger  has  alight- 
ed in  safety. 

[EU.  Note.— For  other  cases,  see  Carriers, 
Cent.  IXg.  n  1216,  1218,  1224-1243;  Dec.  Dig. 
i  303.*] 

4.  Gabbiebs  ({  321*)— Injuries  to  Passen- 
gers—Actions — Instructions. 

It  is  not  error  to  Instruct  the  jury  as  to 
the  legal  relation  between  a  carrier  and  a  pas- 
senger, when  such  information  is  pertinent  to 
the  issues. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  321.*] 

5.  Gabbiebs  (i  321*)— Injubibs  to  Passen- 
GEBA— Instructions. 

Where  the  petition  in  an  action  for  inju- 
ries to  a  street  car  passenger  alleged  that  the 
car  was  caused  "and"  permitted  to  move, 
throwing  the  passenger  from  the  car  while 
alighting,  a  charge  authorizing  a  verdict  .if  the 
car  was  caused  "or"  permitted  to  move  was 
not  objectionable  as  broadening  the  cause  of 
action  pleaded,  the  gravamen  of  which  was  neg- 
ligence in  allowing  the  car  to  prematurely  start. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  321.*] 

6.  Dauages   (I  132*)— Pebsoral   Injubies— 
Excessive  Dakaoeb. 

Where  a  passenger  was  thrown  from  a 
street  car  and  severely  injured,  causing  excru- 
ciating pain  and  resulting  in  a  permanent  in- 
jury to  her  leg,  but  only  partially  <!rippling  her, 
a  verdict  for  $5,000  was  excessive,  and  must 
be  reduced  to  $4,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  Si  178,  872,  377;  Dee.  Dig.  {  132.*] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty ;  Jas.  H.  Slover,  Judge. 


•For  other  casei  ie«  uma  topic  and  taction  NUMBER  In  Dae.  Dig.  *  Am.  Die-  Kay  No.  Serin  *  Rep'r  Indazas 


Digitized  by 


Google 


IOCS 


1S4  SOUTHWESTERN  REPORTER 


(Mo. 


Action  by  Mary  A.  Zeller  against  the  Met- 
ropolitan Street  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
AfiBrmed  on  condition  of  a  reduction  of  re- 
covery. 

John  H.  Lucas,  for  appellant  Scarrltt, 
Scarrltt  &  Jones,  for  respondent 

JOHNSON,  J.  This  Is  an  action  by  a 
passenger  against  a  common  carrier  to  recov- 
er damages  for  personal  Injuries  caused  by 
the  negligence  of  the  carrier  In  suddenly 
starting  the  car  In  which  the  passenger  was 
riding  while  she  was  alighting  therefrom. 
A  trial  to  a  jury  resulted  In  a  verdict  and 
judgment  for  plaintiff  for  $5,000,  and  the 
cause  is  before  us  on  the  appeal  of  defend- 
ant. 

The  Injury  occurred  June  8,  1908,  on  Main 
street  In  Kansas  City,  at  either  Eighteentl] 
or  Nineteenth  streets.  The  evidence  of 
plaintiff  does  not  fix  the  place  with  certain- 
ty, while  that  of  defendant  shows  that  the 
car  was  at  Eighteenth  street  at  a  regular 
stopping  place  for  the  reception  and  dis- 
charge of  passengers.  The  car  was  north- 
bound, and  stopped  to  let  off  passengers, 
among  them  plaintiff  and  her  two  compan- 
ions, who  desired  to  transfer  to  a  car  on 
another  line  of  defendant.  The  conductor 
watched  the  three  women  leave  the  car  and 
states  that  it  was  stationary  the  whole  time ; 
that  he  gave  no  signal  to  start  while  they 
were  alighting;  that  the  car  did  not  start; 
and  that  plaintiff  In  stepping  off  accidentally 
tripped  or  stumbled  and  pitched  forward  to 
the  pavement  His  statement  is  supported 
by  the  testimony  of  numerous  witnesses.  On 
the  other  hand,  the  testimony  of  plaintiff 
and  her  witnesses  tends  to  prove  the  fol- 
lowing facts:  When  plaintiff,  who  was  60 
years  old  and  weighed  270  pounds,  and  her 
two  companions,  started  to  leave  the  car,  It 
had  stopped  in  response  to  their  signal,  and 
remained  stationary  until  plaintiff  was  go- 
ing down  the  steps  at  the  entrance  to  the 
rear  vestibule,  when  it  gave  a  violent  lurch 
forward  and  threw  her  to  the  pavement 
face  downward.  She  screamed  as  she  fell, 
and  the  car  stopped  after  running  not  more 
than  three  or  four  feet  Plaintiff  was  pre- 
ceded by  one  of  her  companions  and  follow- 
ed by  the  other.  The  one  In  front  alighted 
in  safety,  and  started  to  the  sidewalk,  when 
she  was  arrested  by  plaintlfrs  outcry.  She 
did  not  see  the  car  move,  but  observed  plain- 
tiff lying  prone  some  distance  rearward  of 
the  car.  The  woman  following  plaintiff  tes- 
tified :  "Q.  .What  was  the  car  doing  at  that 
time?  A.  When  we  got  off,  the  car  had 
stopped  and  Mrs.  Fitch  got  off  and  went  on 
across  the  street,  and  Mrs.  Zeller  got  off  to 
get  down  on  the  first  step— In  the  vestibule, 
you  know,  and  the  car  gave  an  awful  lurch — 
Q.  And  what  happened  to  Mrs.  Zeller?  A. 
It  threw  her  off.  Q.  In  which  direction 
from  the  car?     A.  It  threw  her  south  at 


the  back  end  of  the  car.  Q.  The  car  was 
going  north?  A.  The  car  was  going  north. 
Q.  Where  were  you  at  that  Ume?  A.  I 
was  standing  in  the  door,  and  I  should  have 
fallen  If  I  had'nt  been  holding  on  to  the 
side  of  the  door — the  car  gave  such  a  lurch. 
Q.  After  Mrs.  Zeller  was  thrown,  as  you 
describe,  what  did  you  do?  A.  I  got  off  a» 
quick  as  I  could.  Q.  Did  the  car  stop 
again?  A.  The  car  stopped  before  I  got  off, 
when  It  gave  this  lurch.  Q.  Where  was 
Mrs.  Zeller  then?  A.  She  was  lying  at  the 
south  end  of  the  car.  Q.  Just  tell  the  jury 
where  she  was  In  reference  to  the  car?  A. 
Well,  she  was  lying  out  from  the  car  at 
the  back  of  the  car,  and  I  suppose  three  or 
four  feet  from  the  car,  because  I  got  off  and 
went  around  her — and  she  fell  face  foremost 
— ^jnst  spreading  right  out"  Another  of 
plaintiff's  witnesses,  a  passenger  on  the  car, 
testified:  "Well,  the  car  stopped — ^the  car 
was  very  crowded,  the  rear  portion  of  It 
to  the  rear  platform  was  crowded — ^and 
they  were  standing  around  even  Into  the 
doorway.  These  ladles  started  to  get  off, 
and,  as  I  thought  they  had  gotten  off,  be- 
cause there  was  so  much  of  a  crowd  I 
couldn't  see  the  steps  at  all.  I  was  sitting  up 
on  this  side,  on  a  seat  nearer  to  the  front 
door,  and  a  signal  was  given  to  go  ahead— 
in  other  words,  two  bells — and  the  car  start- 
ed, and  I  heard  a  scream.  I  made  for  the 
front  door,  and  I  stepped  down  on  the  step. 
There  were  three  steps  to  this  car,  and  the 
car  was  just  stopping.  I  went  around  the 
front  end  and  found  Mrs.  Zeller,  the  lady 
In  question,  lying  behind  the  car.  Q.  How 
far  back  of  the  car,  when  you  got  back  there, 
did  you  find  her  lying?  A.  Oh,  two  or  three 
feet  Q.  Was  that  car  moving  at  the  time 
yon  got  up  and  rushed  out?  A.  Yes,  sir. 
Q.  And  it  started  up  just  before  this  scream 
occurred?  A.  Yes,  sir."  He  stated  further 
that,  after  suddenly  starting,  the  car  moved 
four  or  five  feet.  Plaintiff  states  that  as 
she  started  down  the  steps  she  grasped  the 
handhold  at  the  rear  of  the  vestibule  with 
her  right  hand,  and  held  on  until  the  force 
of  her  fall  caused  her  to  let  go. 

The  petition  alleges  "but  defendant  dis- 
regarding its  duty  to  plaintiff  as  its  passen- 
ger, by  and  through  its  servants  and  agents 
upon  and  In  charge  of  and  managing  its  said 
car,  carelessly  failed  and  neglected  to  cause 
said  car  to  remain  stopped  a  reasonably  suf- 
ficient length  of  time  for  plaintiff  to  alight 
therefrom  in  safety,  but  carelessly  and  neg- 
ligently permitted  and  caused  said  car  to 
be  moved  and  started  forward  suddenly  and 
with  a  jerk,  while  plaintiff  as  sudi  passen- 
ger was  In  the  act  of  alighting  from  said 
car,  and  without  any  warning  thereof  to 
plaintiff,  and  when  defendant's  servants  and 
agents  upon  and  In  charge  of  and  managing 
said  car  saw,  or  by  the  exercise  of  ordinary 
care  might  have  seen,  the  situation  of  the 
plaintiff  while  In  the  act  of  alighting  from 
said  car  In  time  by  the  exercise  of  due  care 
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to  have  so  managed  said  car  aa  to  have 
avoided  any  Injary  to  plaintiff." 

At  tbe  reqnest  of  plaintiff  the  coart  gave 
the  following  Instructions:  "The  court  In- 
structs the  Jury  that  defendant  and  its  em- 
ployes In  charge  of  the  car  on  which  plain- 
tiff was  a  passenger  at  the  time  In  question 
owed  plaintiff  the  duty  to  operate  said  car 
at  the  time  and  'place  in  question  with  the 
highest  practical  degree  of  care  that  a  very 
prudent  person  engaged  in  a  like  business 
would  exercise  under  the  same-  or  similar 
circumstances  to  those  disclosed  by  the  evi- 
dence In  this  case.  Tbe  court  instructs  the 
Jury  that  if  you  believe  from  the  evidence 
the  defendant  on  or  about  June  8, 1008,  was 
conducting  and  operating  a  street  railroad 
an4  cars  thereon  in  Kansas  City,  Mo.,  on 
which  it  carried  passengers  for  hire,  and 
that  on  or  about  said  date  plaintiff  became 
A  passenger  upon  one  of  defendant's  cars, 
the  motive  power  of  which  was  electricity, 
and  paid  her  fare  to  be  carried  as  a  pas- 
senger thereon,  and  that  when  said  car  upon 
which  she  was  a  passenger  as  aforesaid  ar- 
rived at  Main  street  at  a  usual  stopping 
place  for  letting  passengers  off  at  or  near 
Eighteenth  street  or  Nineteenth  street,  in 
Kansas  City,  Mo.,  it  was  stopped  for  the  pur- 
IKtse  of  letting  passengers  off  said  car,  and 
that  upon  the  stopping  of  said  car,  as  afore- 
said, plaintiff  proceeded  to  alight  therefrom, 
and  that  while  she  was  In  the  act  of  so 
alighting  the  defendant,  acting  by  and 
through  its  servants  and  agents  in  charge 
of  said  car,  carelessly  and  negligently,  and 
without  allowing  plaintiff  a  reasonable  time 
to  get  off  said  car,  caused  or  permitted  said 
car  to  be  moved  and  started  forward  sudden- 
ly and  with  a  Jerk,  whereby  plaintiff  was 
thrown  from  said  car  to  the  street  pavement 
and  her  leg,  knee,  and  body  thereby  injured, 
then  your  verdict  should  be  for  the  plain- 
tiff." Counsel  for  defendant  insist  that  their 
request  for  a  peremptory  instruction  should 
have  been  granted.  They  argue  that  the  rec- 
ord is  barren  of  any  substantial  evidence  in 
support  of  the  averment  that  the  car  sud- 
denly started.  Three  witnesses  say  It  did 
start  while  plaintiff  was  alighting,  ran  from 
two  to  four  feet,  and  then  stopped,  but  we 
are  asked  to  disregard  this  testimony  on  the 
ground  that  it  cannot  be  reconciled  with  the 
plain  physical  facts  of  the  case.  We  per- 
ceive nothing  Improbable  in  the  evidence. 
Tbe  nature  and  direction  of  plalntlfTs  fall 
as  described  by  her  witnesses  indicates  that 
while  she  was  alighting  in  the  awkward 
manner  characteristic  of  women — 1.  e.,  step- 
ping straight  out  and  using  her  right  hand 
for  support,  instead  of  facing  toward  the 
front  and  grasping  the  handhold  with  her 
left  hand — her  feet  were  Jerked  forward  by 
a  sadden  lurch  of  the  car,  and  her  body  was 
pitched  towards  the  opposite  direction. 
Doubtless  the  nature  and  duration  of  her 
grip  on  the  handhold  had  some  Influence  on 


the  direction  of  her  fall.  We  think  under 
all  the  facts  and  circumstances  disclosed  the 
Inference  is  reasonable' that  she  was  thrown 
by  a  sudden  forward  movement  of  the  car. 

Counsel  contend  that,  had  the  car  been 
started  by  the  motorman  with  enough  vio- 
lence to  cause  plaintiff  to  lose  her  balance, 
it  could  not  have  been  stopped  in  two  or 
three  feet.  We  regard  this  as  an  argument 
exclusively  for  the  consideration  of  the  tri- 
ers of  fact  We  shall  not  dedar^  as  a  mat- 
ter of  law  that  the  movement  in  question 
was  physically  impossible.  The  conclusion  is 
reasonable  that  the  motorman  at  the  instant 
he  turned  on  the  power  realized  he  was  act- 
ing prematurely  and  Immediately  reversed 
the  lever  and  stopped  the  car.  Such  spas- 
modic starts  and  stops  of  electric  street  cars 
occur  often  enough  to  be  of  common  knowl- 
edge to  patrons  of  such  conveyances.  The 
question  of  whether  the  Injury  occurred  in 
the  manner  alleged  or  in  the  way  claimed  by 
defendant  was  an  Issue  of  fact  for  the  Jury. 
The  court  did  not  err  In  overruling  the  de- 
murrer to  the  evidence. 

Objections  are  urged  against  the  instruc- 
tions given  at  the  request  of  plaintiff,  but 
we  find  them  free  from  prejudicial  error. 
Street  railway  comimnles,  being  common  car- 
riers, owe  their  passengers  the  duty  of  ex- 
ercising the  highest  degree  of  care  to  carry 
them  in  safety.  This  duty  continues  while 
the  passenger  himself  In  the  exercise  of  rea- 
sonable care  is  alighting  at  a  place  where 
the  car  is  stopped  for  the  purpose  of  permit- 
ting him  to  alight  It  was  the  duty  of  the 
operators  of  the  car  not  to  start  it  until 
plaintiff  had  stepped  in  safety  to  the  pave- 
ment Nelson  t.  Railroad,  113  Mo.  App.  702, 
88  S.  W.  1119.  It  was  not  error  for  the  in- 
struction to  Inform  the  Jury  of  the  nature 
of  the  legal  relation  between  carrier  and 
passenger  when  such  Information  was  per- 
tinent to  one  of  the  contested  issues  of  fact 
tn  the  case.  We  consider  hypercritical  the 
objection  that  the  instructions  broadened  the 
scope  of  the  cause  pleaded  In  authorizing  a 
verdict  on  the  finding  that  defendant  "caus- 
ed or  permitted  said  car  to  be  moved  and 
started  forward,"  etc.,  while  the  petition  al- 
leges that  defendant  "caused  and  permitted," 
etc.  The  gravamen  of  the  action  was  the 
negligence  of  defendant's  servants  in  allow- 
ing a  car  under  their  control  to  start  prema- 
turely when,  had  they  exercised  proper  care, 
it  would  not  have  started.  The  jury,  to  find 
for  plaintiff,  were  required  to  believe  that 
the  car  started  through  the  negligent  agency 
of  the  motorman  or  conductor,  and  the  aver- 
ment is  comprehensive  enough  to  Include  any 
act  of  that  nature. 

Finally,  defendant  contends  that  the  ver- 
dict was  excessive.  The  Injury  to  plaintiff 
was  severe,  excruciatingly  painful,  and  re- 
sulted In  permanent  injury  to  her  .left  leg 
that  will  partially  cripple  her  for  life.  We 
think  $5,000  for  a  x>ermanently  and  corn- 
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pletely  crippled  leg  Is  not  nnreasonable,  bat 
we  are  satisfied  the  verdict  Is  e:A!es8lTe, 
since  plaintiff  Is  not  completely  crippled. 

If  within  10  days  plaintiff  will  enter  a  re- 
mittitur of  $1,000,  the  Judgfment  will  be  af- 
firmed without  cost  Otherwise  It  will  be 
reversed  and  the  cause  remanded.  All  con- 
cur. 


MOSS  et  al.  v,  MISSOURI,  K.  &  T.  RY.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Feb.  13,  1911.) 

1.  Afpeal  and  BAtROR  (f  930*)— REvnw. 

A  verdict  havlne  been  for  plaintifEa,  the 
Court  of  Appeals  will  accept  as  tne  facta  what 
their  evidence  tends  to  prove. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3755-3761;  Dec.  Dig.  { 
930.»] 

2.  Cabbikbs  (S  205*)- Live  Stock— Dixat. 

Qliat  live  stock  was  partly  loaded  and  the 
remainder  placed  in  the  carrier's  pens  shows 
delivery  to  it. 

[E<d.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  t  205.»] 

3.  Cakkiebs   (8   228»)— Live   Stock— Delay— 

ElVIDENCE. 

To  establish  negligence,  it  was  proper  to 
show  that  a  carrier,  sued  for  detey  in  deliver- 
ing live  stock,  bad  never  before  taken  a  train 
out  without  a  shipment,  when  part  of  It  was 
loaded  and  the  remainder  in  process  of  loading, 
[ffid.  Note.— For  other  cases,  see  (}arrien, 
Dec.  Dig.  {  228.*] 

4.  Carbiebb  (5  228*)— Live  Stock- Delay— 
EJvinENCE— Sufficiency. 

Evidence  heJd  to  sustain  recovery  for  neg- 
ligent delay  in  carrying  live  stock. 

[EH.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  960;  Dec.  Dig.  {  228.*] 

Appeal  from  Circuit  Court,  Vernon  Ctoun- 
ty;    B.  G.  Tbnrman,  Judge. 

Action  by  Charles  M.  Moss  and  another 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

Lee  W.  Hagerman,  for  appellant.  Lee  B. 
Ewlng  and  J.  R.  Moss,  for  respondoits. 

ELUSON,  J.  Plaintiffs'  action  is  to  re- 
cover damages  of  defendant  for  its  failure 
to  transport  two  car  loads  of  hogs  from  the 
town  of  Walker,  Mo.,  to  St  Louis,  whereby 
they  shrunk  in  weight,  to  bis  damage  in  the 
sum  of  $108.22.  The  Judgment  In  the  trial 
court  was  for  the  plaintiffs. 

The  evidence  In  plaintiffs'  behalf  tended  to 
prove  that  they  desired  to  ship,  on  June  7, 
1909,  three  car  loads  of  hogs  over  defend- 
ant's road  to  tbe  market  In  St  Louis.  That 
a  day  or  two  before  that  date  they  notified 
defendant's  agent  at  Walker,  and  In  compli- 
ance with  this  request  defendant  set  out 
three  empty  cars  on  a  siding  leading  by  Its 
stock  pens,  and  left  one  of  tbe  cars  at  tbe 
chute.  Defendant's  regular  stock  train  was 
dne  at  Walker  at  10 :30  o'clock  In  the  morn- 


ing, but  on  the  morning  of  the  Tfh  of  June 
(perhaps  before)  It  was  tak^i  off  and  a  spe- 
cial train,  without  regular  schednle,  was  put 
In  its  place.  There  was  no  way  to  know 
when  this  train  would  arrive,  except  through 
the  agent  at  Walker,  and  neither  he  nor 
plaintiffs  were  notified  of  its  coming  until 
between  20  and  SO  minutes  before  its  arrival. 
As  soon  as  informed,  plaintiffs  began  to 
load  the  car  at  the  chute,  and  could  get  but 
that  car  loaded  before  tbe  arrival  of  the 
train.  When  the  train  got  in,  the  oondnctor 
saw  the  situation,  and,  Instead  of  moving  the 
loaded  car  ont  and  putting  an  empty  one 
at  tbe  chute,  he  went  to  the  station  house 
for  orders;  the  engine  remaining  idle  dur- 
ing this  time.  He  returned  and  ordered 
the  loaded  car  to  be  taken  out  and  an  empty 
put  In  Its  place  for  loading.  This  was 
done,  and  plaintiffs  got  the  second  car  load- 
ed before  the  train  left ;  but,  instead  of  put- 
ting this  car  in  its  train  with  the  first  the 
train  left  without  taking  It,  or  waiting  for 
the  third  to  be  loaded.  It  was  further  shown 
that,  in  consequence  of  this,  it  became  neces- 
sary for  plaintiffs  to  unload  the  loaded  car 
into  the  pens,  with  the  hogs  intended  for 
tbe  third  car,  where  tbe  two  loads  were  kept 
in  the  heat  nntll  the  next  day;  tbe  shrink- 
age complained  of  resulting.  There  was  evi- 
dence In  defendant's  behalf  in  many  respects 
differing  from  that  of  plaintlfte',  but  as  tbe 
verdict  was  for  the  latter,  we  accept  as  the 
facts  in  tbe  case  what  their  evidence  tends  to 
prove. 

In  showing  the  stock  to  be  partly  loaded 
in  the  car  and  the  remainder  in  defendant's 
stock  pens,  there  was  undoubtedly  a  deliv- 
ery to  defendant  for  shipment  LacUand  v. 
Railway  Co.,  101  Mo.  App.  420,  74  S.  W.  505; 
Mason  v.  Railway  Co.,  25  Mo.  App.  473. 
"Where  cattle  have  been  placed  In  company's 
pens  for  immediate  shipment  and  part  of 
them  have  actually  been  loaded  on  tbe  cars, 
the  cattle  are  in  the  custody  of  the  company 
as  a  carrier,  and  not  as  a  war^ouseman." 
4  Elliott  on  Railroads,  2183. 

In  accepting  the  evidence  in  plaintiffs'  be- 
half, we  are  led  to  an  affirmance  of  tbe  Judg- 
ment Tbe  instructions  presented  the  Issue 
whether  plaintiffs  began  to  load  tbe  hogs  as 
soon  as  told  of  the  time  the  train  was  ex- 
pected. Diefendant  asked  but  one,  and  that 
was  given.  It  informed  the  Jnry  that  if 
plaintiffs  had  been  notified  when  tbe  train 
would  arrive,  in  time  to  have  the  cars  loaded, 
and  did  not  get  them  loaded,  defendant  was 
under  no  duty  or  obligation  to  wait  for  tbe 
loading  thus  neglected. 

Some  objection  is  made  to  tbe  snfficlKicy 
of  plalntUts'  petition,  on  the  ground  that  it 
does  not  state  a  cause  of  action.  This  Is 
said  to  be  for  the  reason  that  it  states  wan- 
tonness and  negligence,  and  that  these  are 
contradictory.    We  have  examined  the  {riead- 
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ing  In  this  respect,  and  have  no  doubt  that 
It  suffldently  states  a  cause  of  action  for 
negligence. 

.Nor  do  we  regard  the  objection  to  witness- 
es stating  that,  when  a  part  of  a  shipment 
was  loaded  and  other  parts  in  process  of 
loading,  the  defendant  company  had  never 
before  taken  the  train  out  without  getting 
the  whole  shipment.  It  was  objected  to  on 
the  ground  that  a  custom  was  not  pleaded. 
We  think  it  was  not  the  purpose  to  establish 
a  "custom,"  as  that  word  may  be  technically 
understood,  but  rather  as  a  persuasive  mode 
of  establishing  the  act  in  this  Instance  as 
negligent.  We  think  the  evidence,  In  the 
drcnmstances,  was  within  the  issues.  All 
of  the  evidence  in  this  branch  of  the  case.  In- 
cluding that  of  the  time  wb^n  plaintiffs  be- 
gan to  load,  was  a  proper  way  to  show  dil- 
igence on  plaintiffs'  part  and  negligence  on 
the  part  of  defendant 

We  are  satisfied  from  the  entire  record 
that  no  substantial  error  was  committed, 
and  that  the  Judgment  was  for  the  right 
party.  It  is  accordingly  affirmed.  All  con- 
cur. 


BANES  T.  CHICAGO,  BURI/INOTON  &  Q. 

B.  00.  et  al. 

(Kansas  City  Court  of  Appeals.    Miasoari.  Feb. 

13,  1911.) 

1.  BviOENCX  (J  442*)— Written  Instruments 
— Pabol  Bvioencb. 

Where  a  written  instmment  purports  on 
its  face  to  cover  the  entire  transaction,  prior 
and  contemporaneous  negotiations  are  merged 
therein,  and  cannot  be  employed  to  enlarge,  al- 
ter, or  modify  the  written  contract. 

[Bd.    Note.— For  other  cases,    see    Evidence, 
Cent  Dig.  H  1874^1899 ;  Dec.  Dig.  {  442.*] 

2.  Evidence  (S  450*)— Wbitten  Instrukents 
—Pabol  EJvidknce— "Stop  to  Fill." 

A  written  contract  for  the  transportation 
of  horses,  not  a  car  load,  which  stipniates  for 
their  transportation  from  a  designated  point  to 
another  point  for  delivery  to  a  connecting  car- 
rier for  delivery  to  the  point  of  destination, 
with  the  privilege  of  "stop*'  at  a  city  "to  fill,*' 
is  nnambignous,  and  means  that  the  horses  will 
be  held  at  the  city  to  enahle  the  shipper  to  fill 
the  car  with  other  horses,  and  it  does  not  permit 
the  shipper  to  unload  and  feed  for  two  weeks, 
to  make  the  horses  more  suitable  for  market 
and  parol  evidence  to  explain  it  is  inadmissible. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2081 ;  Dec.  Dig.  i  450.*] 

3.  Cabbiebs  (t  210*)— Oabbiebs  of  Live  Stock 

— LlABILlTT. 

A  carrier  of  live  stock,  required  by  contract 
or  by  common  law  to  exercise  proper  care  for 
the  preservation  of  live  stock  in  transportation, 
need  not  permit  the  shipper  to  unload  the  stock 
for  two  weeks,  to  improve  the  stock  and  make 
it  more  suitable  for  market ;  and  the  right  of  a 
shipper  to  snch  a  privilege  mnst  be  expressed 
in  his  contract  of  shipment 

[Ed.    Note.— For   other   cases,    see    Carriers 
Cent  Dig.  {  924 ;   Dec.  Dig.  i  210.*] 

Appeal  from  Circuit  Court  Boone  County ; 
N.  D.  Thurmond,  Judge. 
Action  by  H.  H.  Banks,  trustee  In  bank- 


ruptcy of  W.  H.  Leonard,  against  the  Chica- 
go, Burlington  &  Qulncy  Railroad  Company 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  remanded. 

B.  W.  Hlnton,  for  appellants,  N.  T.  Gen- 
try, for  respondent 

JOHNSON,  J.  This  is  an  action  to  recover 
damages  on  account  of  the  alleged  breach  of 
a  contract  of  the  defendant  carriers  for  the 
transportation  of  a  shipment  of  horses  from 
ynlonvUle,  Mo.,  to  the  stockyards  at  East  St 
Louis,  III. 

W.  H.  Leonard,  a  dealer  In  horses,  enter- 
ed Into  a  written  contract  with  the  Chicago, 
Burlington  &  Qulncy  Railroad  Company  on 
September  8, 1908,  by  the  terms  of  which  the 
company  received  and  undertook  to  trans- 
port 16  horses  from  its  station  at  Unionville, 
Mo.,  to  Moulton,  Iowa,  and  there  deliver 
them  to  the  Wabash  Railroad  Company  for 
further  transportation  to  East  St  Louis. 
The  horses  did  not  make  a  car  load,  but 
Leonard  had  other  horses  near  Centralla, 
Missouri,  a  station  on  the  Wabash  Road,  and 
proposed  to  the  company  that  the  car  be 
stopped  at  that  point  and  that  he  might  add 
11  other  horses  to  the  shipment  to  make  a 
car  load.  Accordingly  the  agent  wrote  on 
the  shipping  contract  the  -words,  "Stop  Cen- 
tralla Mo.  to  fill,"  and  added  $5  to  the  trans- 
portation charges  for  the  privilege  thus 
granted.  Leonard  intended  to  sell  the  hors- 
es on  the  market  at  East  St  Louis,  and 
they  were  in  poor  condition  for  Immediate 
sale,  owing  to  the  fact  that,  being  grass  fed 
only,  they  were  poor  and  shabby  looking. 
His  purpose  was  to  unload  them  at  Cen- 
tralla, take  them  out  to  a  farm  where  he  had 
arranged  for  their  reception  and  care,  have 
them  well  fed  for  .two  weeks,  and  then 
reshlp  them  on  to  market  together  with  11 
other  horses.  Over  the  objections  of  defend- 
ants, plaintiff  was  permitted  to  Introduce 
testimony  tending  to  show  that  Leonard  had 
an  oral  agreement  with  the  agent  of  the  car- 
rier, 4uade  at  the  time  of  the  execution  of 
the  shipping  contract,  that  he  should  be  per- 
mitted to  carry  out  this  plan,  and  that  the 
extra  charge  of  $5  was  Imposed  for  the  priv- 
ilege of  stopping  and  unloading  at  Centralla 
and  holding  the  horses  there  two  weeks  for 
feeding.  The  Burlington  Company  carried 
the  horses  to  Moulton,  Iowa,  and  there  de- 
livered them  to  the  Wabash  Company,  which 
carried  them  through  to  East  St.  Louis  with- 
out stopping  at  Centralla.  In  consequence 
of  this  breach  of  the  alleged  oral  contract 
the  horses  were  prematurely  forced  on  the 
market  and,  owing  to  -their  poor  condition, 
were  sold  at  a  great  sacrifice.  Leonard  pre- 
sented a  claim  to  the  Wabash  Company  for 
the  damages  resulting  to  him  from  the  breach 
of  the  oral  contract  That  company  refused 
to  recognize  the  validity  of  that  agreement 
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bat  stood  on  the  written  contract,  and  offer- 
ed to  compensate  Leonard  for  the  damages 
he  suffered  on  account  of  the  breach  of  the 
stipulation  to  stop  at  Centralla  to  receive  an 
addition  to  the  load.  The  judgment  before 
us  Is  -for  plaintiff,  and  is  an  expression  of 
Leonard's  theory  of  the  nature  and  scope 
of  his  contractual  relation  to  defendants. 
Before  the  trial  Leonard  became  a  bankrupt, 
and  the  action  Is  prosecuted  by  his  trustee  in 
bankruptcy  as  plaintiff. 

The  issues  contested  at  the  trial  and  argu- 
ed In  the  briefs  of  counsel  cover  a  widec 
field  than  we  shall  cover  In  the  statement  of 
facts  and  opinion.  We  think  the  learned 
trial  Judge  erred  in  submitting  to  the  Jury 
the  issue  of  whether  or  not  an  oral  agree- 
ment contemporaneous  with  the  written  con- 
tract was  made  by  the  parties.  When  a 
written  contract,  on  its  face,  purports  to 
■cover  the  entire  transaction  between  the  par- 
ties, the  rule  is  elementary  that  all  prior  and 
contemporaneous  parol  negotiations  and 
agreements  are  merged  in  the  written  con- 
tract, and  afterward  cannot  be  employed  by 
either  party  to  enlarge,  alter,  or  modify  the 
terms  of  the  written  contract.  Counsel  for 
plaintiff  acknowledge  this  rule,  but  seek,  to 
avoid  ifs  application  on  two  grounds,  viz., 
first,  that  the  stipulation  in  the  written  con- 
tract, "Stop  Centralla  Mo.  to  fill,"  is  an  ob- 
scure expression  of  the  agreement  Intended 
to  be  expressed,  which  Justifies  the  introduc- 
tion of  explanatory  parol  evidence,  and,  sec- 
ond, aside  from  that  stipulation,  the  written 
contract  omits  to  make  any  provision  for 
feeding  and  watering  during  the  transporta- 
tion from  Unionvllle  to  East  St  Louis,  and, 
consequently.  Is  incomplete  on  Its  face  and 
may  be  pieced  out  by  the  oral  contract 

The  first  of  these  propositions  invokes  the 
well-settled  rule  that,  where  a  stipulation  of 
a  written  contract  Is  obscure  In  meaning, 
oral  evidence  Is  admissible  for  the  purpose  of 
ascertaining  the  meaning  Intended  to  be  ex- 
pressed by  the  language  employed.  As  Is 
said  by  the  Supreme  Court,  Jn  Edwards  v. 
Smith,  63  Mo.  119:  "A  contract  •  "•  • 
may  be  obscurely  expressed,  and  a  knowl- 
edge of  the  relation  of  the  parties,  their  an- 
tecedent acts,  and  the  subject-matter  of  the 
contract  may  enable  a  court  clearly  to  un- 
derstand what  otherwise  would  be  ambigu- 
ous or  obscure."  But  "that  rule  never  ap- 
plies, except  In  cases  where  the  part  of  the 
contract  which  Is  reduced  to  writing  shows 
upon  Its  face  that  it  Is  Incomplete,  and  that 
It  does  not  purport  to  be  a  complete  expres- 
sion of  the  entire  contract"  Koons  v.  Car 
Co.,  203  Mo.,  loc.  Clt  255,  101  S.  W.  49. 
Certainly  obscurity  In  the  meaning  of  a  stip- 
ulation does  not  give  either  party  the  right 
to  inject  into  the  contract  a  prior  contem- 
poraneous oral  agreement  as  a  substitute  for 
the  questionable  stipulation.  To  hold  other- 
wise would  be  to  accord  to  the  party  offer- 
ing the  parol  agreement  the  right  to  alter  or 


vary  the  terms  of  bis  written  contract    Evi-. 
dence  may  be  received  to  explain,  but  not 
to  contradict  or  vary,  that  which  may  be 
obscure. 

The  words,  "Stop  Centralla  Mo.  to  flU," 
standing  alone  do  seem  obscure,  but,  con- 
sidered in  the  light  of  their  context  and  of 
the  nature  and  circumstances  of  the  trans- 
action, their  meaning  Is  clear  and  certain. 
They  mean  that  a  stop  was  to  be  made  at 
Centralla  to  enable  plaintiff  to  fill  with  oth- 
er horses  the  partly  loaded  car.  No  other 
reasonable  meaning  can  be  accorded  the 
words,  and  the  argument  that  they  might  be 
construed  to  mean  ttiat  a  stop  should  be  made 
to  enable  the  shipper  to  unload  and  feed  for 
two  weeks  Is  based  on  an  unnatural  and 
strained  construction  of  what  is  very  plain 
and  simple  language.  The  written  contract 
covered  the  subject  of  stopping  at  Centralla. 
and  did  not  contemplate  that  the  stop  should 
be  made  for  the  time  and  purpose  contended 
for  by  plaintiff.  To  permit  plaintiff  to  re- 
cover on  the  oral  agreemait  would  be  to  per- 
mit him  to  abrogate  an  Important  stipulation 
of  the  written  contract  and  to  substitute 
therefor  an  agreement  neither  the  shipper 
nor  the  carrier  intended  to  express. 

Passing  to  the  second  proposition,  we  find 
In  the  contract  the  provision:  "Said  animals 
are  to.  be  loaded,  unloaded,  watered  and  fed 
by  the  owner  or  his  agents  In  charge." 
There  is  no  mention  of  the  place  where  a 
stop  shall  be  made  to  feed  and  water.  We 
shall  concede,  for  argument,  that  in  the 
transportation  of  horses  from  Unionvllle  to 
St  Louis,  proper  care  of  the  animals  requires 
that  a  stop  for  food  and  water  be  made  en 
route,  and  that  Centralla  was  the  customary 
and  convenient  stopping  place.  Farther,  we 
admit  arguendo,  that  when  a  shipping  con- 
tract is  silent  on  the  subject  of  where  such 
stop  shall  be  made,  evidence  of  an  oral 
agreement  to  stop  at  a  certain  station  is  ad- 
missible under  the  rule  that  "where  the  In- 
strument of  writing  does  not  purport  to  cov- 
er the  entire  agreement,  or  a  part  only  of  the 
contract  is  reduced  to  writing,  then  the 
matter  thus  left  out  may  be  supplied  by 
parol  evidence."  Lowensteln  v.  Railway,  © 
Mo.  App.  68. 

But  these  concessions  do  not  aid  plaintiff. 
We  are  not  dealing  with  a  case  where  the 
shipper  complains  of  the  failure  of  the  Car- 
rie to  afford  him  an  opportunity  to  minister 
to  the  necessary  physical  wants  of  live  stock 
during  the  course  of  Its  transportation,  but 
to  a  cause  of  action  based  on  the  breach  of 
an  alleged  agreement  to  stop  the  transpor- 
tation for  a  long  period.  In  order  that  the 
shipper  might  be  enabled  to  improve  the  con- 
dition of  his  stock  and  make  It  more  suit- 
able for  the  market  by  a  course  of  feeding 
and  attention.  We  do  not  think  the  duty  of 
the  carrier  to  exercise  proper  care  for  the 
preservation  of  live  stock  In  transportation — 
whether  such  duty  be  found  la  the  atipula- 
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tlons  of  tbe  sbipping  contract  or  rests  wluri- 
ly  on  rules  of  the  common  law — Bhould  be 
extended  to  compel  a  break  in  tbe  transpor- 
tation for  a  period  of  two  weeks,  in  order 
that  the  shipper  may  improve,  Instead  of 
merely  preserve,  the  physical  condition  of 
his  property.  The  right  of  the  shipper  to 
such  privilege  must  be  expressed  in  his  con- 
tract with  the  carrier,  and  where  It  is'  not 
stipulated  for  in  the  written  contract,  and 
that  contract  appears  to  cover  the  whole 
transaction,  the  privilege  cannot  be  establish- 
ed by  proof  that  it  was  the  subject  of  a 
contemporaneous  oral  agreement 

The  judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


BRITT  et  al.  v.  SOVEREIGN  CAMP  OF 
WOODMEN  OF  THE  WORLD. 

(Kanms    Citv    Court    of    Appeals.      Missouri. 

Feb.  13,  1911.     Rehearing  Denied 

March   6.   1911.) 

1.  INSUEANOE  (I  748*)— Benefit  Insubancb— 
FoEFEiTUBB— Instruction. 

When  a  forfeiture  is  claimed  by  a  fraternal 
benefit  association,  forfeiture  must  be  based  on 
the  violation  by  the  member  of  a  precise  condi- 
tion laid  down  in  the  contract. 

[E>i.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  iS  1893,  1894 ;   Dec.  Dig.  S  748.»] 

2.  Insurance  (5  751*)— Mutual  Benefit  In- 
subancb—Fokfeitubb— Default  AS  Gbound 

OF   FOBI-EITURE. 

It  is  competent  for  a  fraternal  benefit  as- 
sociation and  a  member  accepting  a  certificate 
therein  to  agree  that  regular  assessments  shall 
be  due  without  special  notice,  and  that  default 
in  their  payment  shall  ipso  facto  suspend  tbe 
member  and  void  the  certificate  during  sus- 
pension. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Ceat.  Dig.  S(  1897-1902;    Dec.  Dig.  {  751.*] 

3.  Insurance  (§  755*)— Mutual  Benefit  In- 
surance—Does AND  Assessments— Notice 
or  Assessments— Waiver  of  Provisions. 

The  certificate  and  by-laws  of  a  fraternal 
benefit  association  pn^vided  that  a  regular 
monthly  assessment  should  be  levied,  with  ad- 
ditional irregular  assessments,  and  the  by-laws 
provided  only  for  notice  of  the  irregular  assess- 
ments, but  It  was  the  custom  of  the  company 
to  levy  the  regular  assessments  with  the  same 
formalities  as  tbe  irregular  assessments,  and 
camps  of  the  association  carried  delinquent 
members  for  a  time,  and  such  assurance  was 
given  the  wife  of  a  member  before  default  in 
bis  assessments.  Held',  that  this  conduct 
amounted  to  a  waiver  of  the  provisions  of  the 
certificate,  whereby  the  member  upon  default  in 
an  assessment  was  ipso  facto  suspended. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ${  1907-1916;   Dec.  Dig.  §  755.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  O.  Thomas,  Judge. 

Action  by  Mattle  Britt  and  others  against 
Sovereign  Camp  of  Woodmen  of  the  World. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

James  W.  Gamer  and  Hunt  C.  Moore,  for 
appellant.  D.  W.  Shannon  and  Fyke  &  Sni- 
der, for  respondents. 


JOHNSON,  J.  Plaintiffs,  tbe  beneficiar- 
ies of  a  death  benefit  certificate  Issued  by 
defendant  May  16,  1906,  to  Edward  Britt 
commenced  this  suit  in  the  circuit  court 
of  Jackson  county  to  recover  the  amount 
alleged  to  be  due  them  under  tbe  terms 
of  tbe  certificate.  It  is  conceded  that  Britt 
died  May  6,  1909,  and  that  defendant  re- 
fused to  recognize  the  demand  of  plaintiffs 
as  a  valid  obligation.  Tbe  cause  pleaded  in 
tbe  petition  is  stated  as  one  founded  on  an 
ordinary  life  policy.  The  answer  admits  tbe 
defendant  issued  its  beneficiary  certificate  to 
Edward  Britt  payable  to  plaintiffs  in  tbe 
event  of  the  death  of  the  bolder,  but  alleges 
that  defendant  is  a  fraternal  beneficiary  as- 
sociation, incorporated  in  Nebraska  and  au- 
thorized to  do  business  in  this  state,  and 
that  Britt  at  the  time  of  bis  death,  bad 
ceased  to  be  a  member  of  tbe  association, 
and  had  forfeited  the  certificate  because  of 
his  failure  to  pay  certain  assessments  levied 
in  accordance  with  defendant's  constitution 
and  by-laws,  which  constituted  a  part  of  the 
contract  of  insurance.  Tbe  answer  is  vo- 
luminous, and  we  need  not  comment  further 
on  it  than  to  say  It  was  sufficient  to  raise 
the  Issues  we  shall  discuss.  The  case  was 
tried  before  a  jury,  and  the  cause  is  before 
UB  on  the  appeal  of  defendant  from  a  judg- 
ment recovered  by  plaintiffs. 

The  evidence  discloses — and  the  courf  so 
instructed  the  jury — that  defendant  during 
the  period  of  the  transaction  in  controversy, 
was  a  fraternal  beneficiary  association  au- 
thorized to  do  business  In  this  state.  It  has 
a  lodge  system  with  ritualistic  form  of  work, 
a  representative  form  of  government  and  Is- 
sues benefit  certificates  In  accordance  with 
its  constitution  and  laws.  Its  head  lodge  and 
office  is  in  Nebraska,  but  It  has  branch  lodg- 
es or  "camps"  scattered  over  tbe  country, 
among  them  "Oakwood  Camp  No.  82,"  In 
Kansas  City,  of  which  Britt  became  a  mem- 
ber. 

The  certificate  issued  to  Britt  stated  that 
it  was  "issued  and  accepted  subject  to  all  of 
tbe  conditions  on  tbe  bade  hereof,  and  sub- 
ject to  all  of  the  laws,  rules  and  regulations 
of  this  fraternity  now  In  force  or  that  may 
hereafter  be  enacted,  and  shall  be  null  and 
void  if  said  sovereign  does  not  comply  with 
all  of  tbe  said  conditions  and  with  all  of  the 
laws,  rules  and  regulations  of  the  Sovereign 
Camp  of  tbe  Woodmen  of  the  World,  that 
are  now  in  force  or  which  may  hereafter  be 
enacted,  and  with  the  by-laws  of  the  camp 
of  which  he  Is  a  member." 

The  by-laws  gave  certain  sovereign  officers 
authority  to  levy  assessments  to  pay  death 
losses,  etc.,  and  provided  In  addition  that 
"every  member  of  this  order  shall  pay  to  tbe 
clerk  of  bis  camp  each  month  one  assessment 
*  *  *  which  shall  be  credited  to  and  known 
as  'Sovereign  Camp  fund'  and  be  shall  also 
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pay  saCh  camp  does  as  may  be  required  by 
the  by-laws  of  bis  camp.  He  sball  pay  any 
additional  assessments  for  the  Sovereign 
Camp  fund  and  camp  dues  or  either  which 
may  be  legally  called."  The  failure  to  pay 
any  such  dues  or  assessments  on  or  before 
the  first  of  the  month  following  ipso  facto 
su^ended  the  member,  and  the  by-laws  pro- 
vided that  "during  such  suspension  his  bene- 
ficiary certificate  shall  be  void."  The  regu- 
lar monthly  assessment  the  certificate  requir- 
ed Britt  to  pay  was  $2.05,  to  the  Sovereign 
Camp  fund,  and  dues  to  the  local  camp  of 
25  cents. 

The  suspension  of  Britt  from  membership 
In  the  order  and  the  forfeiture  of  his  certifi- 
cate were  and  are  claimed  by  defendant  to 
have  resulted  from  his  failure  to  pay  regu- 
lar assessment  No.  206,  due  November  1, 
1907.  Plalntiers  contend  that  be  paid  that 
assessment,  but  it  is  conceded  that  none  of 
the  subsequent  monthly  assessments  were 
paid.  Although  such  assessments  were  regu- 
lar and  definite,  it  appears  to  have  been  the 
custom  of  defendant  to  observe  the  same 
formalities  with  respect  to  them  as  were 
provided  In  the  laws  for  levying  other  as- 
sessments. On  October  20,  1907,  the  Sover- 
eign Clerk  was  notified  in  writing  by  the 
Sovereign  Commander  and  the  Chairman  of 
the  Sovereign  Finance  Committee  "that  one 
assessment  was  necessary  to  be  collected 
from  all  members  during  the  month  of  No- 
vember, 1907."  On  receipt  of  this  notice  the 
Sovereign  Clerk  sent  out  a  notice  of  the  as- 
sessment to  the  clerks  of  the  local  camps, 
including  the  clerk  of  Oakwood  Camp  No. 
82.  In  this  notice  the  clerk  was  requested 
"to  mail  to  the  last  known  post  ofiSce  ad- 
dress or  deliver  to  every  member  of  your 
camp  on  or  before  the  5th  day  of  November, 
1907,  a  reminder  to  pay  said  Sovereign  Camp 
fund  assessment  and  camp  dues."  It  was 
the  practice  of  the  local  clerks  to  send  out 
notices  to  the  members  in  obedience  to  these 
requests  from  the  Sovereign  Clerk.  Such 
was  the  method  followed  with  respect  to  the 
regular  assessment  for  the  months  interven- 
ing between  assessment  No.  206  for  Novem- 
ber, 1907,  and  the  death  of  Britt  which,  as 
stated,  occurred  in  May,  1908.  The  answer 
pleaded  "that  the  said  Edward  Britt  did  fail 
to  pay  said  assessment  for  the  said  month 
of  November  on  or  before  the  1st  day  of  De- 
cember following,  and  by  reason  of  his  fail- 
ure to  pay  the  same,  Us  certificate  became 
null  and  void,  and  he  was  on  that  day  sus- 
pended and  is  not  entitled  to  recover  In  this 
action,  •  •  •  and  that,  although  assessments 
have  been  regularly  made  each  month  since 
the  first  day  of  December,  1907,  up  to  and 
Including  the  date  at  which  the  said  Eidward 
Britt  died,  he  has  never  paid  any  monthly 
assessment,  nor  has  any  one  else  paid  it  for 
him." 

The  laws  gave  a  member  who  was  sus- 
pended for  the  nonpayment  of  assessments 


or  dues  10  days  from  the  date  of  his  suspen- 
sion in  which  to  be  i^elnstated,  and  required  • 
the  Sovereign  Clerk  to  mall  a  written  notice 
of  suspension  to  the  delinquent  member,  but 
provided  that  "the  failure  to  send  such  no- 
tice shall  in  no  wise  afFect  the  legal  suspen- 
sion of  such  member."  The  evidence  of  de- 
fendant is  to  the  effect  that  notices  of  the  as- 
sessments from  November,  1907,  to  the  time 
of  the  death  of  Britt,  were  mailed  to  him 
and  that  he  received  them,  and  that  a 
suspension  notice  was  mailed  and  received 
by  him.  This  evidence  Is  contradicted  by 
that  of  plaintiffs.  Britt  was  sick  during 
the  entire  period,  and  was  confined  to  bis 
bed  from  January,  1908,  to  his  death.  His 
wife  received  all  his  mall,  and  she  states 
that  no  notices  of  assessments  and  no  notices 
of  suspension  were  received  until  three  days 
before  her  husband  died.  She  called  at  once 
on  the  clerk  of  the  camp  and  offered  to  pay 
all  arrearages  of  assessments  and  dues,  but 
the  clerk  refused  to  receive  such  payment, 
except  on  the  impossible  condition  that  she 
produce  a  certificate  of  good  health  from  the 
camp's  physician. 

The  evidence  of  plaintiffs  tends  to  show 
that  both  Britt  and.  his  wife  supposed — and 
rightly  80 — that  be  bad  not  been  and  woaM 
not  be  suspended  for  the  reason  that  his  as- 
sessments and  dues  were  being  paid  by  his 
camp  during  the  protracted  period  of  what 
proved  to  be  his  last  illness.  It  appears  that 
one  of  the  vaunted  fraternal  features  of  the 
association  was  the  custom  of  local  camps 
(known  to  and  approved  by  the  Sovereign 
Camp)  to  come  to  the  aid  of  disabled  and 
distressed  members  by  paying  their  Sovereign 
Camp  assessments  and  dues  until  they  could 
get  on  their  feet.  This  custom  was  known 
to  Britt  and  relied  on  by  him.  E2arly  in  No- 
vember, Mrs.  Britt  went  to  the  clerk  of  the 
camp  and  said  to  him  (so  she  testifies) :  "Mr. 
Werner,  I  don't  know  when  I  will  be  able 
to  pay  any  more.  Mr.  Britt  is  sick  in  the 
hospital,  and  I  would  like  you  to  notify  yonr 
lodge  members  to  that  effect.  •  •  •  "  Mr. 
Werner  replied:  "I  called  In  the  lodge  last 
Wednesday  night,  and  they  will  take  a  vote 
on  it  next  Wednesday  night"  Mrs.  Britt 
then  continued:  "I  have  my  father  and  moth- 
er and  little  baby  to  take  care  of,  and  I 
can't  possibly  take  care  of  these  [assess- 
ments]." At  this  time  Britt  was  "sovereign" 
of  the  local  camp,  and  the  camp  records 
show  he  remained  tn  that  o£9ce  and  was  rec- 
ognized as  sovereign  until  January,  1908, 
when  his  successor  was  elected.  There  are 
other  facts  In  the  record  tending  to  show 
that  the  local  camp  carried  Britt,  and  that 
the  Sovereign  Camp  did  not  move  to  suspend 
him  until  he  stood  In  the  shadow  of  death. 
All  such  facts  are  contradicted  by  the  evi- 
dence of  defendant,  but,  as  the  evidence  of 
plaintiffs  is  substantial,  the  two  {xinclpal 
questions  for  our  solution  are,  first.  Does 
the  record  present  issues  of  fact  for  the  Jury 
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to  determine?  and,  second,  If  It  does,  were 
such  Issues  correctly  defined  in  the  Instruc- 
tiona  of  the  court? 

Oar  answer  to  the  first  question  Is  that 
the  pleadings  and  evidence  do  present  Issues 
of  fact  which,  if  solved  in  favor  of  plain- 
tiffs, would  entitle  them  to  the  Judgment  be- 
fore us.  Fraternal  beneficiary  associations 
are  regarded  as  beneficent  In  their  purposes, 
and  have  been  the  recipients  of  legislative 
and  Judicial  favor.  Courts  recognize  prompt 
payment  of  assessments  and  dues  as  necessary 
to  their  existence  and  the  equitable  admin- 
istration of  their  afTalrs,  and  uphold  stipu- 
lations In  their  laws  Imposing  the  penalty  of 
suspension  from  membership  and  forfeiture 
of  all  membership  rights  on  the  member  who 
falls  to  pay  such  charges  in  the  time  and 
maimer  prescribed  by  such  regulations.  But 
the  law  never  looks  with  favor  on  forfeitures, 
and  when  one  is  claimed  by  a  fraternal  ben- 
eficiary association  the  law  requires  the 
claim  of  forfeiture  to  be  based  on  the  vio- 
lation by  the  member  of  a  precise  condition 
laid  down  in  the  contract  between  the  associ- 
ation and  the  delinquent  member.  2  Bacon' 
on  Benefit  Societies  and  Life  Insurance  (3d 
Ed.)  i  377. 

The  contract  between  defendant  and  Brltt 
consisted  of  the  beneficiary  certificate  Issued 
to  him  and  of  defendant's  constitution  and 
by-laws,  which,  by  agreement,  were  made  a 
part  of  the  certificate.  This  contract  con- 
tained stipulations  that  automatically  pro- 
vided for  his  suspension  from  membership 
and  the  forfeiture  of  his  insurance,' If  he  fail- 
ed to  pay  his  assessments  and  dues  within 
a  stated  and  very  limited  period.  He  failed 
to  pay  such  charges  for  five  months,  and 
possibly  for  six  months,  and,  but  for  other 
facts  to  which  we  shall  refer,  we  would  hold 
his  delinquency  ipso  facto  destroyed  his  mem- 
bership and  forfeited  his  beneficiary  certifi- 
cate. The  contract  contemplated  and  provid- 
ed for  two  kinds  of  benefit  assessments,  one 
a  regular  monthly  assessment,  and  the  other 
such  additional  assessments  as  the  sovereign 
body  might  find  it  necessary  to  impose  from 
time  to  time  for  the  purpose  of  paying  death 
benefits  and  other  proper  expenses.  The  by> 
laws  properly  provided  for  giving  members 
timely  and  proper  notice  of  what  might  be 
termed  Irregular  assessments,  but  contained 
no  express  requirement  that  such  notice 
should  be  given  of  regular  monthly  assess- 
ments and  dues.  Nor  was  It  necessary  that 
the  by-laws  should  require  that  notice  of  reg- 
ular assessments  and  dues  be  given.  We 
quote  approvingly  the  following  excerpt  from 
the  opinion  of  the  St.  Louis  Ck>urt  of  Appeals, 
In  Lavln  v.  Grand  Lodge,  104  Mo.  App.,  loc. 
cit  17,  78  8.  W.  329:  "The  regular  assess- 
ments levied  by  the  defendant  order  to  pay 
death  losses  are  classified  according  to  the 
age  of  the  members.  They  are  monthly  and 
payable  on  or  before  the  28th  day  of  each 
qionth.  They  are  as  regular  as  clockwork; 
are  certain  as  to  amount  and  time  of  pay- 


ment; hence  no  special  notice  of  their  levy 
or  of  the  amount  or  time  of  payment  was 
necessary.  A  member  holding  a  beneficiary 
certificate  of  the  order  receives  this  notice 
once  for  aU  when  be  receives  the  certificate 
which,  in  effect,  incorporates  this  law  of  the 
order  into  the  contract  of  insurance,  and  a 
member,  by  accepting  the  certificate,  agrees 
to  pay  the  monthly  assessments  as  required 
by  law  196,  as  a  condition  precedent  to  the 
continuance  of  his  certificate  in  force.  Tliat 
it  is  competent  for  a  beneficiary  association 
and  a  member  thereof  to  so  agree  it  seems  to 
us  admits  of  no  doubt,  and  that  such  an 
agreement  is  Just  and  fair  to  all  the  mem- 
bers of  the  order  holding  insurance  certifi- 
cates is  self-evident" 

But  this  rule  applied  to  the  facts  of  the 
case  in  hand  did  not  relieve  defendant  of 
the  duty  of  giving  Brltt  notice  of  the  assess- 
ments in  question,  for  the  reason  that  de- 
fendant elected  to  treat  such  assessments  not 
as  regular,  fixed  charges  on  its  members,  but 
as  assessments  to  be  levied  by  the  Sovereign 
Camp,  in  the  form  and  manner  prescribed 
for  levying  Irregular  assessments.  It  seems 
to  have  been  in  the  contemplation  of  the  head 
camp  that  even  some  regular  assessments 
might  be  unnecessary,  and  consequently,  on 
the  20th  day  of  every  month,  the  officers 
charged  with  the  duty  of  levying  assessments 
met  and  made  the  approaching  regular  as- 
sessment the  subject  of  a  special  levy,  and 
required  the  Sovereign  Clerk  to  cause  no- 
tice of  the  assessment  to  be  given  the  mem- 
bers. In  other  words,  they  converted  regular 
ctiarges  into  special  charges.  This  practice 
was  known  to  the  members,  and  tliat  it  was 
relied  on  as  a  settled  course  of  business  is 
made  evident  In  the  evidence  of  defendant, 
which  makes  so  much  of  the  contention  tbat 
such  notices  in  full  were  given  to  Brltt 

In  such  state  of  facts,  we  think  defendant 
should  be  held  to  Its  own  characterization  of 
the  assessments  in  controversy,  and,  since  it 
treated  thtoi  as  special  assessments,  we 
should  BO  regard  them  and  hold  defendant  to 
performance  of  the  stipalation  requiring  the 
giving  of  notice.  "A  member  of  such  society 
is  presumed  to  know  its  laws,  and  the  con- 
tract of  insurance  is  to  be  construed  as  hav* 
Ing  been  made  under  the  limitations  of  those 
laws.  But  a  member  has  a  right  to  look  to 
the  general  conduct  of  the  society  Itself,  In 
respect  of  the  observance  of  its  laws,  par- 
ticularly those  relating  to  his  own  duties, 
and  if  the  society  by  its  conduct  has  induced 
him  to  fall  Into  a  habit  of  nonobservance  of 
some  of  its  requirements,  it  cannot,  without 
warning  to  him  of  a  change  of  purpose,  in- 
flict the  penalty  of  strict  observance."  Mc- 
Mahon  v.  Macabees,  161  Mo.  SS2,  62  S.  W. 
384. 

And,  further,  we  think  the  evidence  of 
plaintiffs  strongly  tends  to  show  that  the 
automatic  suspension  of  Brltt  and  the  forfei- 
ture of  his  certificate  were  arrested  by  the 
undertaking  of  the  local  camp  to  pay  hla  as- 
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sessments  and  dues,  and  that  such  undertak- 
ing was  In  accordance  with  a  unlftfrm  'cus- 
tom known  to  and  approved  by  the  Sover- 
eign Camp,  and  that  defendant  did  not  at- 
tempt to  violate  this  custom  until  It  perceiv- 
ed that  a  loss  was  Impending.  These  facts 
bring  the  case  squarely  within  the  doctrine 
of  Burke  v.  Grand  Lodge,  136  Mo.  App.,  loc. 
cit  459,  118  S.  W.  496,  where  we  said:  "The 
subordinate  lodge,  unlike  a  stranger,  was  un- 
der the  supervision  and  control  of  the  grand 
lodge.  The  grand  lodge  could  Interdict  the 
custom  and  put  the  local  lodge  under  ban  If 
It  disobeyed.  It  had  the  power,  and  exercis- 
ed It,  of  regulating  and  controlling  Its  sub- 
divisions and  their  members.  It  would  be 
unjust  and  Inequitable  to  say  that  the  grand 
lodge  might  receive  the  benefits  from  a  cus- 
tom In  derogation  of  its  laws,  and  then  re- 
pudiate the  obligations  necessarily  resulting 
from  such  custom.  The  effect  of  Its  approv- 
al of  the  custom  was  to  say  to  Burke:  'The 
grand  lodge  encourages  the  beneficent  prac- 
tice of  your  local  lodge  of  preventing  suspen- 
sions and  forfeitures  by  giving  aid  from  Ite 
treasury  to  Its  unfortunate  but  worthy  mem- 
bers. You  need  not  fear  a  forfeiture.  If  you 
bring  yourself  within  the  pale  of  this  cus- 
tom.* We  have  here  all  the  elements  essen- 
tial to  a  waiver.  The  course  of  dealing  of 
the  subordinate  lodge  became  the  course  of 
dealing  of  the  head  lodge.  Burke  had  a  right 
to  rely  on  It  and  to  act  on  the  supposition 
that  he  would  not  be  summarily  deprived  of 
this  Important  benefit  without  notice.  On 
the  hypothesis  of  facts  presented  by  the  evi- 
dence of  plaintiff,  the  automatic  forfeiture 
of  the  Insurance  provided  in  law  197  was 
destroyed  by  the  custom  under  consideration, 
and  no  suspension  or  forfeiture  could  be  de- 
clared without  notice  to  the  member." 

If,  as  plaintiffs'  evidence  goes  to  show, 
the  local  lodge,  pursuant  to  this  custom,  as- 
sured Mrs.  Brltt  that  her  husband's  assess- 
ments and  dues  would  be  paid  during  his 
Illness,  it  would  be  shocking  td  conscience 
to  permit  defendant  to  repudiate  that  agree- 
ment at  a  time  when  it  was  too  late  for  the 
member  to  help  himself.  If,  on  account  of 
defendant's  failure  to  give  notice  of  assess- 
ments and  timely  notice  of  a  suspension  and 
of  the  assurance  of  the  local  lodge  that,  pur- 
suant to  a  custom  authorized  by  defendant, 
no  suspension  or  forfeiture  would  be  declar- 
ed during  his  Illness,  Brltt  was  lulled  Into  a 
feeling  of  security  and  failed  to  pay  his  as- 
sessments and  dues,  defendant  could  not  de- 
clare a  forfeiture  on  account  of  the  nonpay- 
ment of  such  charges,  at  least  not  until  It 
had  notified  him  of  its  decision  to  carry  him 
no  longer,  and  had  given  him  a  reasonable 
opportunity  to  pay  his  arrearages. 

The  court  committed  no  error  In  sending 
the  case  to  the  Jury. 

Passing  to  the  second  proposition,  we  find 
the  Instructions,   which   are   numerous   and 


lengthy,  correctly  define  the  Issues  of  the  case 
and  are  in  accord  with  the  views  Just  ex- 
pressed. We  do  not  find  It  necessary  to 
lengthen  this  opinion  by  further  reference  to 
them. 

The  case  was  &iirly  tried,  and  the  Judg- 
ment Is  affirmed.    All  concur. 


MUNDEN  T.  HARRIS  et  aL 

(Kansas  City  Court  of  Appeals.    MissdurL  Tan. 

30,  1911.) 

1.  Property  (|  2*)— Natube  or  "Vkovysty." 

Property  may  consist  of  incorporeal  things 
consisting  of  rights  common  in  every  man,  and 
the  privilege  and  capacity  to  exercise  a  right, 
though  unexercised,  is  "property"  of  which  one 
cannot  be  deprived. 

[Ed.  Note.— For  other  cases,  see  Property, 
Cent.  Dig.  §  2 ;    Dec.  Dig.  i  2.* 

For  other  definitions,  see  Words  and  Phrase^ 
vol.  8,  pp.  5693-6728;    vol.  &  pp.  7708-7770.] 

2.  Injunction   (8   96*)— Pkbsonal  Rights— 
"Right  of  Pkivacy.'' 

The  "right  of  privacy,"  though  an  Intan- 
gible right,  18  a  legal  righ^  for  an  invasion  of 
which  the  law  gives  relief  in  eanity  by  injunc- 
tion, and  such  right  extends  to  toe  unauthorized 
nse  by  one  person  of  the  picture  of  another. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  8  167 ;   Dec.  Dig.  |  96.* 

For  other  definitions,  see  Words  and  Phrases* 
vol.  7,  p.  6228.] 

3.  ToBTS  (8  8*)— Pebsonal  Rights— Right  oi 
Pbivacy. 

One  has  the  exclusive  right  to  his  picture 
as  a  property  right  of  material  profit,  and,  un- 
less he  has  expressly  or  impliedly  consented  to 
its  use  by  others,  he  may  sue  at  law  for  dam- 
ages for  the  invasion  of  the  right 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  J  8;    Dec,  Dig.  8  &•] 

4.  ToRTS  (8  5*)— Damages— Special  Damao- 

ES 

Where  one's  exclusive  right  to  his  picture 
is  Invaded,  special  damages,  though  recoveral>le, 
if  demanded,  are  not  necessary  in  an  action  at 
law  for  damages,  and  general  damages  are  re- 
coverable without  a  showing  of  specific  loss, 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  8  5;    Dec.  Dig.  8  5.*] 

5.  Dauaoes  (S  ©1*)— Exemplabt  Damages— 
Grounds. 

For  the  malicious  invasion  of  one  s  right 
of  privacy  by  the  unauthorized  nse  of  his  pic- 
ture, exemplary  damages  are  recoverable. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  8  1»4;    Dec  Dig.  8  »!•*] 

6.  Libel  and  Slander  (8  16*)— Publication 
—Constituting  "Libel." 

Under  Rev.  St  1909,  8  4818,  defining  "li- 
bel" as  any  publication  exposing  one  to  public 
hatred,  contempt,  or  ridicule,  the  pnblication, 
without  consent,  of  the  picture  of  .a  child  five 
years  old,  with  the  false  statement  that  "Papa 
IS  going  to  buy  mamma  an  Elgin  watch  for  a 
present,  and  some  one  (I  must  not  tell  who)  is 
going  to  bay  my  big  sister  a  diamond  ring,  so 
don't  you  think  you  ought  to  buy  me  some- 
thing? as  an  advertisement  in  aid  to  busineaa, 
is  libelous,  as  exposing  the  child  to  ridicule. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  88  1-9;    Dec.  Dig.  S  16.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4116-4125.1 
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7.  Infants  (|  eo*)— Torts— Liabiutt. 

An  infant  ia  not  liable  for  slander  or  libel, 
where  he  Is  ander  the  age  of  seven  years,  and, 
where  he  is  over  the  age  of  seven  and  under  the 
age  of  fourteen  years,  he  is  not  liable,  unless  he 
in  capable  of  entertaining  the  malice  essential 
in  libel  and  slander. 

[EM.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  i  106;    Dec.  Dig.  |  60.*] 

8.  Infants  (J  59*)— Torts— Liability. 

A  child  of  tender  years  is  civilly  liable  for 
a  trespass,  since  intent  is  not  material. 

[Ed.'  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  {  164;  Dec.  Dig.  i  59.*] 

9.  Infants  (|  59*)- Torts— Ijabilitt. 

An  infant  is  not  guilty  of  fraud,  unlete  he 
has  sufficient  years  of  discretion  to  invent  and 
perpetrate  a  fraud. 

[Gd.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  S  161 ;    Dec.  Dig.  S  39-*] 

10.  Ubel  and  Slander  (j  6*)— Persons  Who 
Mat  Be  Libeled. 

To  falsely  charge  an  infant  of  tender  yean 
with  being  afflicted  with  a  loathsome  disease, 
or  with  a  private  and  humiliating  physical  mal- 
formation, Is  libelous. 

[E3d.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {$  3-16 ;  Dec.  Dig.  $  6.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   John  G.  Park,  Judge. 

Action  by  Onel  Munden,  by  next  friend, 
against  P.  S.  Harris  and  others.  From  a 
Judgment  for  defendants  rendered  after  sus- 
taining a  demurrer  to  the  petition,  plaiu- 
tiff  appeals.    Reversed  and  remanded. 

John  C.  Nipp,  for  appellant  Haff  & 
Michaels,  for  respondents. 

ELLISON,  J.  This  action  Is  stated  In  a 
petition  with  two  counts,  one  for  damages 
for  disturbing  plaintifTs  privacy  by  publish- 
ing his  picture  without  bis  consent,  and  the 
other  for  libel  In  publishing  the  picture, 
along  with  false  statements  attributed  to 
plaintiff.  In  each  count  punitive  damages 
were  asked,  but  no  special  damages  were  al- 
leged. Defendants  demurred  to  the  petition, 
as  not  stating  a  cause  of  action.  The  de- 
murrer was  sustained,  and,  plaintiff  refus- 
ing to  amend,  Judgment  was  rendered  against 
him,  and  he  appealed. 

Plaintiff  Is  an  Infant  five  years  old,  and 
the  action  was  brought  through  a  "next 
friend,"  as  required  by  statute.  The  facts 
stated  In  the  first  count  of  the  petition  are 
that  defendants,  being  Jewelry  merchants  in 
Kansas  City,  Invaded  plaintiff's  right  of 
privacy  by  willfully  and  maliciously  using, 
publishing,  and  circulating  his  picture  for 
advertising  their  business  of  selling  merchan- 
dise, thereby  destroying  his  privacy  and  hu- 
miliating, annoying,  and  disgracing  him,  and 
exposing  him  to  public  contempt.  In  the 
second  count  the  facts,  after  certain  prelim- 
inary allegations,  are  stated  to  be  that : 

"Defendants  did  wrongfully  and  malicious- 
ly compose,  print,  and  publish  and  cause  to 
be  composed,  printed,  and  published,  of  and 
concerning  plaintiff,  togetlier  with  his  pho- 


tograph, the  following  false,  defamatory, 
scandalous,  and  malicious  libel,  meaning 
thereby,  and  so  understood  by  persons 
who  saw  the  same,  to  Impute  to  plaintiff 
a  falsehood,  and  attributing  to  plaintiff 
In  said  publication,  a  statement  which 
was  false  and  malldous,  to  wit: 

'Papa  Is  going  to  buy  mamma 
an  Elgin  watch  for  a  present, 
and  some  one  (I  mustn't  tell 
who)  Is  going  to  buy  my  big 
sister  a  diamond  ring.  So  don't 
you  think  you  ought  to  bijy  me 
[Picture  something?  The  payments  are 
of  80  easy,  you'll  never  miss  the 

Plaintiff.]      money  if  you  get  it  of 
Harrls-Goar   Co., 
1207  Grand  Ave., 

Kansas  City,   Mo. 
Gifts  for  Everybody, 
Everywhere  In  their 
Free  Catalogue.'" 

The  upshot  of  defendants'  position  in  sup- 
port of  their  demurrer  to  the  first  count  is 
that  there  is  no  right  of  privacy  of  which 
the  law  wUl  take  notice;-  or,  stated  differ- 
ently, their  argument  is  that  the  law  does 
not  afford  redress  for  an  invasion'  by  one 
person  of  another's  privacy,  unless  it  Is  ac- 
companied by  some  injury,  to  his  property 
or  Interference  therewith,  and  that  the  mere 
printing  and  publishing  one's  picture  does 
not  and  cannot  affect  his  property.  The  cas^ 
es  principally  relied  upon  by  defendants  are 
those  of  Roberson  v.  Rochester  Folding  Box 
Co.,  171  N.  Y.  538,  64  N.  E.  442,  59  L.  R.  A. 
478,  89  Am.  St  Rep.  828;  Henry  v.  Cherry 
&  Webb,  30  R.  I.  13,  73  Atl.  97,  24  L.  R.  A. 
(K.  S.)  991;  and  Atkinson  v.  Doherty  &  Co., 
121  Mich,  372,  80  N.  W.  285,  46  L.  R.  A. 
219,  80  Am.  St  Rep.  507,  in  the  first  of 
which,  in  the  course  of  an  interesting  opinion 
concurred  In  by  a  majority  of  the  court,  is 
found  a  course  of  reasoning  which '  denies 
that  a  right  of  privacy  exists  which  can  be 
protected  by  a  court  of  equity.  That  case 
was  a  bill  in  equity  to  enjoin  a  mercantile 
firm  from  publishing  a  young  woman's  pic- 
ture as  an  attraction  to  an  accompanying  ad- 
vertisement of  a  certain  brand  of  flour. 
The  court.  In  denying  the  right  of  equity  to 
protect  a  person  thus  embarrassed,  shows  its 
unfriendliness  to  the  claim  in  the  following 
language :  "The  so-called  right  of  privacy  Is, 
as  the  phrase  suggests,  founded  upon  the 
claim  that  a  man  has  the  right  to  pass 
through  this 'World,  If  he  wills,  without  hav- 
ing his  picture  published,  his  business  en- 
terprises discussed,  his  successful  experiments 
written  up  for  the  benefit  of  others,  or  his 
eccentricities  commented  upon,  either  In 
handbills,  circulars,  catalogues,  periodicals, 
or  newspapers,  and,  necessarily,  that  the 
things  which  may  not  be  written  and  pub- 
lished of  him  must  not  be  spoken  of   him 
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by  bis  neigbbon,  wbetber  the  comment  be 
favorable  or  otherwise." 

The  conclusion  of  the  court  la  based  much 
upon  the  statement  that  the  case  there  pre- 
sented was  without  precedent,  and,  While  ad- 
mitting that  equity,  In  the  beginning  and  ear- 
ly part  of  Its  administration,  was  made  up  of 
growth,  case  by  case,  which  was  without  prec- 
edent, being  based  merely  upon  the  conscience 
of  the  chancellor,  yet  there  came  a  time  when 
Its  growth  ceased,  and  what  was  formerly 
the  personal  conscience  of  the  chancellor 
became  a  "Juridical  conscience,"  which  would 
only  l)ermit  relief  to  be  administered  In 
cases  where  it  had  been  administered  before, 
save  in  those  instances  "where  there  can  be 
found  a  clear  and  unequivocal  principle  of 
the  common  law  which  either  directly  or 
mediately  governs  it,  or  which  by  analogy 
or  parity  of  reasoning  ought  to  govern  it" 
With  such  consideration  as  a  guiding 
thought,  the  court  refused  relief,  l>ecause 
there  was  no  precedent  for  It,  and  it  did  not 
appear  to  be  within  any  recognized  legal 
principle.  This  view  is  approved  in  Henry 
V.  Cherry  &  Webb,  which  was  an  action  at 
law  in  the  nature-  of  trespass  for  damages 
for  an  invasion  of  the  right  of  privacy  by 
using  and  publishing  the  plaintUTs  picture 
as  an  advertisement  In  aid  of  the  sale  of 
merchandise.  In  such  respect  It  was  like 
Roberson  v.  Rochester  Folding  Box  Co. 
Though  one  was  an  application  In  equity  for 
restraint  and  the  other  was  for  damages  at 
law,  yet  as  each,  by  similar  reasoning,  denied 
that  there  was  any  such  right,  both  denied 
any  remedy. 

The  remaining  case  (Atkinson  v.  Doherty 
&  Co.)  was  where,  after  the  death  of  John 
Atkinson,  a  celebrated  lawyer,  the  defepd- 
ants,  who  were  manufacturers  of  cigars, 
named  a  brand  of  their  make  the  "John  At- 
kinson Cigar,"  and  placed  the  name,  to- 
gether with  his  picture,  as  a  label  on  cigar 
boxes.  'His  widow  sought  to  restrain  such 
acts  by  Injunction.  Her  right  was  denied, 
and  again  the  reasoning  in  Roberson  v.  Ro- 
chester Folding  Box  Co.  was  approved.  Bat 
it  will  be  observed  that,  while  the  Roberson 
Case  Involved  the  right  of  privacy  of  the 
plalntifTs  own  picture,  the  Atkinson  Case, 
like  that  of  Schuyler  v.  CurUs,  147  N.  Y. 
434,  42  N.  E.  22,  31  L.  R.  A.  286,  49  Am.  St. 
Rep.  671,  sought  to  protect  the  right  of  pri- 
vacy to  the  name  of  the  deceased  relative,  a 
case  which  did  not  call  for  much  that  was 
said  in  the  course  of  the  opinion  concern- 
ing the  general  right  of  privacy,  except  by 
way  of  arg^ument  or  illustration;  and  what 
was  said  beyond  the  right  of  privacy,  which 
may  be  claimed  by  relatives  of  a  deceased, 
must  be  regarded  as  dictum.  The  point  of 
agreement  in  these  cases  is  that  no  relief 
can  be  had  by  way  of  protecting  a  right  of 
privacy,  for  the  reason  that  it  was  not  a 
right  of  property  and  did  not  fall  within 
any  legal  principle. 

But  courts  which  refuse  assent  to  those 


decisions  assert  that  it  Is  a  right  of  property, 
and  that  there  is  such  legal  principle,  old 
and  well  recognized,  though  they  concede  the 
case  is  new  in  its  facts.  The  main  gronnd 
for  division  of  opinion  in  these  courts  is  at 
last  found  to  be  based  upon  those  conflict- 
ing assertions.  So,  therefore,  it  appears 
that,  if  it  can  be  established  that  a  person 
has  a  property  right  in  his  picture,  tliose 
who  now  deny  the  existence  of  a  legal  right 
of  privacy  would  freely  concede  a  remedy  to 
restrain  its  invasion,  for  all  agree  that  equi- 
ty will  forbid  an  Interference  with  one's 
right  of  property. 

Property  is  not  necessarily  a  taxable  thing 
any  more  than  It  is  always  a  tangible  tbing. 
It  may  consist  of  things  Incorporeal,  and 
things  Incorporeal  may  consist  of  rights  com- 
mon in  every  man.  One  is  not  compelled  to 
show  that  he  used,  or  Intended  to  use,  any 
right  whldi  he  has,  In  order  to  determine 
whether  It  is  a  valuable  right  of  which  be 
cannot  be  deprived,  and  in  which  the  law 
will  protect  him.  The  privilege  and  capa<^ty 
to  exercise  a  right,  though  unexerdBed,  is 
a  thing  of  value — is  property — of  which  one 
cannot  be  despoiled.  If  a  man  has  a  right 
to  his  own  image  as  made  to  appear  by  his 
picture,  it  cannot  be  appropriated  by  another 
against  his  consent  It  must  strike  the  most 
obtuse  that  a  claim  of  exclusive  right  to 
one's  picture  is  a  Just  claim.  Judge  Gray,  in 
his  dissenting  opinion  in  Roberson  v.  Roches- 
ter Folding  Box  Co.,  supra,  said,  at  page  563 
of  the  report,  page  450  of  64  N.  E.  (58  L.  R. 
A.  478,  88  Am.  St.  Rep.  828),  that:  "The 
proposition  la,  to  me,  an  inconceivable  one 
that  these  defendants  may,  unauthorizedly, 
use  the  likeness  of  this  young  woman  upon 
their  advertisement,  as  a  method  of  attract- 
ing widespread  public  attention  to  their 
wares,  and  that  she  must  submit  to  the  mor- 
tifying notoriety,  without  right  to  invoke  the 
exercise  of  the  preventive  power  of  a  court 
of  equity."  One  may  have  peculiarity  of  ap- 
pearance, and  If  It  Is  to  be  made  a  matter  of 
merchandise,  why  should  It  not  be  for  his 
benefit?  It  is  a  right  which  he  may  wish 
to  exercise  for  his  own  profit,  and  why  may 
he  not  restrain  another  who  is  using  it  for 
gain?  If  there  is  value  in  It,  sufficient  to  ex- 
cite the  cupidity  of  another,  why  is  it  not 
the  property  of  him  who  gives  It  the  value 
and  from  whom  the  value  springs? 

It  may  be  admitted  that  the  right  of  pri- 
vacy is  an  intangible  right;  but  so  are  nu- 
merous others  which  no  one  would  think  of 
denying  to  be  legal  rights,  which  would  be 
protected  by  the  courts.  It  is  spoken  of  as  a 
new  right  when,  in  fact.  It  Is  an  old  right 
with  a  new  name.  Life,  liberty,  and  the 
pursuit  of  happiness- are  rights  of  all  men. 
The  right  to  life  Includes  the  pursuit  of 
happiness ;  for  It  is  well  said  that  the  right 
to  life  includes  the  right  to  enjoy  life. 
Every  one  has  the  privilege  of  following 
that  mode  of  life,  if  It  will  not  interfere 
with  others,   which  will  bring  to  him  the 
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most  contentment  and  happiness.  He  may 
adopt  that  of  privacy,  .or,  If  be  likes,  of 
entire  secluBlon.  The  face  of  the  majority 
opinion  In  Roberson  t.  Rochester  Folding 
Box  Co.,  supra,  while  denominating  the 
right  of  privacy  as  "a  phrase"  and  "a  so- 
called  right,"  yet  concedes  that  It  Is  a  some- 
thing which  to  disturb  is  an  "Impertinence." 
The  court  recognizes  the  right,  but,  as  has 
been  already  said,  not  considering  It  a  prop- 
erty right,  refused  It  the  protection  of  the  re- 
straining power  of  a  court  of  equity,  and 
thereby  conQned  the  beneficent  power  of 
equity  within  too  narrow  bounds — bounds  so 
limited  as  will  permit  the  doing  of  acts 
which  shock  the  moral  sense. 

We  therefore  conclude  that  one  has  an  ex- 
clusive right  to  his  picture,  on  the  score  of 
its  being  a  property  right  of  material  profit. 
We  also  consider  it  to  I>e  a  property  right  of 
value,  in.  that  it  is  one  of  the  modes  of  secur- 
ing to  a  person  the  enjoyment  of  life  and  the 
exercise  of  liberty,  and  that  novelty  of  the 
claim  Is  no  objection  to  relief.  If  this  right 
is,  In  either  respect.  Invaded,  he  may  have 
his  remedy,  either  by  restraint  in  equity  or 
damages  In  an  action  at  law,-  If  there  are 
'  special  damages,  they  may  be  stated  and  re- 
covered; but  such  character  of  damage  is 
not  necessary  to  the  action,  since  general 
damages  may  be  recovered  without  a  show- 
ing of  specific  loss;  and  if  the  element  of 
malice  appears,  as  that  term  is  known  to  the 
law,  exemplary  damages  may  be  recovered. 

It  ought,  however,  to  be  added  that  though 
a  picture  is  property,  its  owner,  of  course, 
may  consent  to  its  being  used  by  others. 
This  consent  may  be  express,  or  it  may  be 
shown  by  acts  which  would  be  inconsistent 
with  the  claim  of  exclusive  use,  as  if  one 
should  become  a  man  engaged  in  public  af- 
fairs, or  who,  by  a  course  of  conduct,  has 
excited  public  Interest.  And  it  ought  also 
to  be  understood  that  the  right  of  privacy 
does  not  extend  so  far  as  to  subvert  those 
rights  which  spring  from  social  conditions, 
Including  business  relations.  By  becoming 
a  member  of  society  one  surrenders  those 
natural  rights  which  are  Incomimtible  with 
social  conditions.  In  the  nature  of  things, 
man  in  the  social  organization  must  be  re- 
ferred to  and  spoken  of  by  others,  and  this 
may  be  done  freely,  so  long  as  It  is  free  from 
slander.  But  the  difference  between  that 
right  and  a  claim  to  take  another's  picture 
against  his  consent,  or  to  make  merchandise 
of  it,  or  to  exhibit  it.  Is  too  wide  for  hesita- 
tion in  condemning  the  act  and  granting 
proper  relief.  The  foregoing  views  find 
ample  support  In  thoroughly  considered  cases 
decided  in  recent  years.  Pavesleh  v.  New 
Eng.  Life  Ins.  Co.,  122  6a.  190,  50  S.  B.  68, 
69  L.  R.  A.  101,  106  Am.  St.  Rep.  104;  Van- 
derbilt  v.  Mitchell,  71  N.  J.  Eq.  632,  68  Atl. 
1107;  Edison  v.  Edison  Mfg.  Co.,  73  N.  J. 
Eq.  136,  67  Atl.  392;  Foster-Mllbum  Co.  v. 
Chinn,  134  Ky.  424.  120  S.  W.  364.  These 
cases  are  supported  by  the  dissenting  opin- 


ion of  Judge  Gray,  writing  for  the  minority 
of  the  court,  in  Roberson  v.  Rochester  Fold- 
ing Box  Co.,  supra.  And  we  think  the  priu- 
ciple  they  announce  Is  practically  conceded 
in  Schuyler  v.  CurUs,  147  N.  T.  434,  42  N. 
E.  22,  31  L.  R.  A.  286,  49  Am.  St  Rep. 
671,  hereinbefore  cited.  Several  of  these 
cases  make  acknowledgment  to  a  very  able 
article  in  4  Harvard  Law  Review,  193. 

In  the  Schuyler  Case  a  near  relative  of  the 
deceased,  Mrs.  Schuyler,  sought  to  enjoin 
admirers  of  her  many  virtues  and  good  deeds 
from  placing  her  statue  in  a  public  place. 
It  was  held  that  relief  could  not  be  had  on 
the  ground  of  the  deceased's  right  of  privacy, 
as  that  right  necessarily  died  with  her ;  and 
that,  so  long  as  no  aspersion  was  Intended  to 
be  cast  upon  the  dead,  so  long  as  the  dead 
were  intended  to  be  honored  in  appropriate 
manner,  and  not  slurred  or  defamed  in  such 
way  as  to  outrage  the  feelings  and  sensibil- 
ities of  surviving  relatives,  there  could  be  no 
cause  of  complaint  by  them.  That  the  alleg- 
ed injury  in  that  case  to  the  sensibility  of 
relatives  was  fanciful,  rather  than  real,  and 
it  was  therefore  not  a  subject  for  interfer- 
ence by  the  courts. 

We  will  now  cpnslder  whether  a  cause  of 
action  for  libel  is  stated  in  the  second  count 
Our  statute  (section  4818,  Rev.  St  1909)  de- 
clares a  libel  upon  a  person  to  be  a  thing 
"made  public  by  any  printing,  writing,  sign, 
picture,  representation  or  etSgy  tending  to 
provoke  him  to  wrath,  or  expose  him  to  pub- 
lic hatred,  contempt  or  ridicule.  •  •  • " 
The  printed  matter  set  forth  in  the  petition 
is  the  utterance  of  falsehoods,  of  a  character 
tending  to  incite  ridicule. 

It  was  argued  that  the  printed  matter  pub> 
lisbed  consisted  of  purported  utterances  of 
plalntifC,  which  were  falsehoods,  and  that  to 
charge  one  in  writing  with  being  a  falsifier 
was  libelous  per  se.  We  are  not  inclined  to 
base  our  decision  on  that  ground,  since  we 
believe  the  statement  purporting  to  have 
been  made  by  plalntlfT  was  palpably  not  in- 
tended to  be  understood,  and  would  not  be 
taken  to  be,  a  false  statement  of  fact,  but 
rather  as  an  imaginary  statement  attributed 
to  him  by  defendants  for  purposes  of  adver- 
tisement of  their  goods.  But  it  seems  to  us 
clear  that,  considering  the  publication  of  the 
picture  and  the  printed  matter  as  a  whole,  it 
would  expose  plaintiff  to  ridicule  and  con- 
tempt, unless  his  age  (to  which  we  will  pres- 
ently refer)  would  exempt  him.  It  is  a 
public  statement  of  what  plaintiff  had  said 
about  the  private  affairs  of  his  father  in  re- 
lation to  a  present  for  his  mother,  and  is  a 
reference  to  the  private  social  affairs  of  his 
sister.  Connecting  these  statements  with  bis 
picture  and  using  them  as  an  advertising  aid 
to  business  was  necessarily  bound  to  cause 
him  to  undergo  the  vexation  and  humiliatiou 
of  ridicule,  though  it  was  not  believed  he 
had  really  made  the  statements.  It  does  not 
require  any  Imagination  to  realize  what  a 
suggestive  handle  it  would  give  to  the  teas- 
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Ing  propensities  of  his  fellows,  to  be  nsed  bj 
them  without  stint  and  without  regard  to  his 
dlstiess.  What  right  bad  these  defendants 
to  thus  wrong  him?  It  would  be  a  matter 
of  regret  if  the  law  did  not  afford  him  a 
remedy,  and  such  a  one  as  would  probably 
prevent  repetition.  The  extreme  to  which 
Judge  Parker  went  on  the  right  of  privacy 
in  Roberson  t.  Rochester  Folding  Box  Com- 
pany did  not  lead  him  to  say  tliat  a  party 
was  altogether  without  remedy.  At  pages 
556  and  557  of  the  report  (64  N.  E.  442,  59 
L.  R.  A.  478,  89  Am.  St.  Rep.  828),  he  con- 
cedes that  libel  could  be  maintained. 

But  we  are  not  left  to  a  mere  concession. 
The  case  of  Pavesich  t.  New  England  Life 
Ins.  Ck).,  supra,  like  that  at  bar,  was  in- 
stituted by  petition  in  two  counts,  one  for 
damages  for  an  invasion  of  the  right  of 
privacy  by  publishing  the  plalntilTs  picture 
in  connection  with  an  advertisement,  wherein 
he  was  said  to  have  uttered  language  in  ad- 
vancement of  the  business  advertised,  and 
the  other  for  libel.  The  opinion  of  Justice 
Cobb  is  not  only  an  able  and  exhaustive  con- 
sideration of  the  remedy  In  equity  for  re- 
straint, and  at  law  in  damages,  for  an  inva- 
sion of  the  right  of  privacy,  but  it  includes 
a  distinct  and  separate  affirmation  of  the 
right  to  maintain  libel,  and  that  in  a  case  of 
the  kind  we  have  now  before  us  the  matter 
was  such  that  If  found  by  a  Jury  to  be  un- 
true, would  have  been  libelous  per  se,  and 
no  special  damages  need  be  alleged.  So  It 
was  determined  by  the  Supreme  Court  of  the 
United  States  that  the  publication  of  a  wo- 
man's picture  in  connection  with  an  adver- 
tisement of  whisky  was  a  libel  which  might 
work  serious  harm  to  her  standing  with 
some  portions  of  the  community.  Feck  v. 
Tribune  Co.,  214  U.  S.  185,  29  Sup.  Ct  554, 
53  L.  Ed.  960,  overruling  same  case  in  154 
Fed.  330,  83  C.  C.  A.  202. 

The  plaintiff  is  an  Infant  only  five  years 
old,  which  fact  brings  a  subject  into  the  case 
deserving  serious  consideration.  Can  an  in- 
fant be  slandered  or  libeled?  The  question 
is  easily  answered  In  the  affirmative,  yet  the 
answer  involves  the  further  consideration 
whether  it  should  not  be  qualified  by  way  of 
exception.  It  seems  well  settled  that  an  in- 
fant is  liable  for  his  torts,  among  which  are 
libel  and  slander.  Fears  v.  Riley,  148  Mo. 
49,  49  S.  W.  836 ;  Jennings  v.  Rundall,  8  T. 
R.  335 ;  Starkle  on  Slander,  |  347.  But  that 
statement  cannot  be  accepted  broadly,  for 
malice  and  evil  intent  are  necessary  ingre- 
dients in  these  torts,  and  therefore  some- 
times the  age  of  the  infant  may  become  of 
the  highest  importance  in  determining  his 
liability.  If  he  be  of  such  Immature  and 
tender  years  that  he  cannot  form  malice  or 
entertain  conscious  evil  intention,  be  cannot 
be  guilty  of  either  libel  or  slander.  It 
would  be  a  ridiculous  statement  to  say  that 
a  prattling  child,  two  or  three  years  old, 
could  Blander  or  libel  another.    It  would  be, 


almost,  if  not  quite,  as  ridiculous  to  say  that 
an  infant  20  years-  old  could  not  entertain 
malice,  so  as  to  be  guilty  of  these  wrongs. 
Where,  then,  is  the  line  to  be  drawn?  We 
think  the  rule  in  criminal  cases  applies,  for 
they  and  libel  and  slander  have  malice  for  a 
common  ingredient.  Doll  Incapax  finds  place 
in  the  consideration  of  the  question.  An  in- 
fant is  not  liable  to  an  action  of  slander 
"until  he  is  doll  capax— capable  of  mischief 
—which,  presumptively  is  not  until  he  is  14 
years  of  age."  Tyler  on  Infancy,  {  127; 
Newell  on  Slander  &  Libel,  370;  Odgers. 
Libel  &  Slander  (star  page)  353.  The  rule  at 
common  law,  in  force  in  this  state  (State  v. 
Tice,  90  Mo.  112,  2  S.  W.  269)  la  that  a  chUd 
under  seven  years  of  age  is  doll  incapax — 
incapable  of  committing  a  crime — and  be- 
tween that  age  and  14  he  may  or  may  not 
be;  over  14  he  Is  as  an  adult.  And  so  if  he 
Is  under  seven  he  should  be  considered  in- 
capable of  libel  or  slander.  These  wrongs 
are  indictable  in  this  and  many  other  coun- 
tries as  state  offenses,  and  it  would  be  an 
inconsistency  to  be  avoided,  if  possible,  to 
say,  as  a  matter  of  law,  in  one  forum,  that 
the  child  could  be  capable  of  the  ac^  and 
in  the  other  that  he  could  not 

It  is  not  inconsistent  with,  nor  an  objec- 
tion to,  this  view  that  a  child  of  tender  years 
may  commit  a  trespass  and  be  civilly  liable 
for  damages.  Doll  capax  cuts  no  figure  in 
that  instance;  for  a  trespass  .does  not  nec- 
essarily imply  malice  or  evil  Intention.  So 
a  boy  under  seven  years  was  held  liable  for 
breaking  down  shrubbery  and  destroying 
flowers.  Huchting  v.  Engel,  17  Wis.  237, 
84  Am.  Dec.  741.  And  Judge  Cowen,  in  Hart- 
field  V.  Roper,  21  Wend.,  loa  dt  621,  34  Am. 
Dec.  273,  cites  a  case  where  an  infant  only 
four  years  old  was  stated  to  be  liable  in  tres- 
pass. But  in  such  extreme  instances  it  is 
conceded  that  punitive  damages  could  not 
be  had;  this,  on  the  ground  that  wantonness 
or  malice  could  not  be  Imputed. 

Though  in  some  degree  allied  to  the  point 
in  discussion,  it  is  not  necessary  tor  us  to 
say  at  what  tender  age,  arbitrarily  fixed,  an 
infant  would  not  be  liable  for  fraud,  but 
manifestly  there. is  a  period  of  immaturity 
when  be  could  not  be  guilty  of  wrongful 
deception.  Clearly  he  should  be  of  such 
years  of  discretion  that  such  a  wrong  could 
be  fairly  charged  to  him.  In  Watts  v. 
Cresswell,  3  Eq.  Cas.  Abr.  515  (9  VIn.  Abr. 
415),  it  was  said  that:  "If  an  infant  is  old 
enough  to  contrive  and  carry  out  a  fraud, 
he  ought  to  make  satisfaction  for  it"  Which 
is  but  another  mode  of  saying  that,  unless 
he  has  sufficient  years  of  discretion  to  invent 
and  perpetrate  a  fraud,  be  could  not  be  held 
to  have  committed  one. 

Though,  as  thus  shown,  a  ctilld  of  tender 
years  be  incapable  of  uttering  a  slander  or 
publishing  a  libel,  it  does  not  follow  that  he 
may  not  be  slandered  or  libeled.  The  two 
positions  are  not  dependable  upon  one  an- 
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other.  In  some  Instances  and  in  some  stages 
of  Infancy,  opprobrium  could  not  affect  a 
child.  Much  would  depend  upon  the  nature 
of  the  offensive  imputation.  If  an  infant  at 
the  breast  of  hie  mother  was  charged  with 
being  a  thief,  it  probably  would  not  be  slan- 
der, since  it  Is  not  possible  for  him  to  com- 
mit larceny,  either  in  point  of  fact  or  point 
of  law.  But  if  such  infant  should  be  charg- 
ed with  being  afflicted  with  a  loathsome  and 
permanent  disease,  or  with  a  private  and 
humiliating  physical  malformation,  these 
are  charges  which  could  be  true,  and,  fur- 
thermore, they  are  species  of  defamation 
which  would  grow  and  the  harmful  effect  of 
which  would  increase  with  the  passing  of 
time,  and  we  can  see  no  reason  why  it 
would  not  be  slander.  It  has  been  decided 
that  the  fact  that  an  infant  is  too  young  for 
criminal  responsibility  will  not  bar  him  of 
his  action  against  his  traducer.  Stewart  v. 
Howe,  17  111.  71.  By  the  statute  of  Illinois 
the  common-law,  criminal  irresponsibility  for 
crime  was  raised  from  seven  to  ten  years  In 
cases  of  larceny,  and  a  girl,  of  age  between 
nine  and  ten,  was  charged  with  being  "a 
smart  little  thief."  The  defendant  sought  to 
escape  liability  on  the  ground  that  she  could 
not  commit  the  crime  of  theft  Thel  Judge 
delivering  the  opinion  became  heated  and 
Indignant,  and  characterized  the  defendant 
as  a  "reputational  Infanticide,"  and  said 
that  he  "would  sooner  see  the  action  abolish- 
ed tlian  to  read  out  infancy  from  the  pale 
o£  its  protection." 

The  foregoing  is  sufficient  for  an  under- 
standing of  our  views  In  relation  to  plain- 
tiiTs  liability  to  be  wronged,  or,  if  It  may  be 
so  expressed,  his  capacity  to  be  injured. 
In  our  opinion,  notwithstanding  he  was  but 
five  years  old,  he  was  liable  to  the  ridicule 
of  his  fellows.  His  susceptibility  to  vexation 
and  humiliation  was  at  hand,  and  his  appre- 
ciation of  the  outrage  committed  by  defend- 
ants would  grow  In  greater  proportion  than 
would  the  failure  of  memory  in  his  asso- 
ciates. 

It  is  well  enough  to  add  that  a  trial  may 
disclose  that  plaintiff  was  less  than  five 
years  old ;  and  so  much  less  as  not  to  be  the 
subject  of  ridicule  or  contempt,  or  public 
hatred,  by  any  appreciable  number  of  the 
community  (Peck  v.  Tribune  Co.,  supra).  If 
so,  then,  under  the  views  we  have  expressed, 
he  was  not  libeled.  It  may  be  that  his  years 
and  his  intelligence  were  such  that  to  be 
a  subject  of  ridicule,  contempt,  or  hatred 
would  be  a  matter  over  which  persons 
would  differ,  in  which  event  the  question 
could  not  be  withdrawn  from  a  Jury,  but 
would  be  for  their  consideration  as  to  the 
law  and  the  fact,  as  is  proper  in  lit>el. 

The  result  of  the  forgoing  consideration 
is  to  reverse  the  Judgment  and  remand  the 
cause  for  trial.    All  concur. 


CRAIO,  PubUe  Adm'r,  ▼.  BRADLET. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Jan.  30,  1911.) 

1.  Husband  and  Wife  (|  14*)— BJstate  in 
Enti  RETT— Existence  . 

ElBtates  by  the  entirety  in  personal  prop- 
erty exist  as  at  common  law,  unaffected  by  the 
married  women's  statutes. 

fEd.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |  73;    Dec.  Dig.  i  14.  *1 

2.  Husband  and  Wife  (S  14*)— Estate  in 
En  TiRETT— Notes. 

A  note  payable  to  husband  and  wife  and 
arising  from  a  sale  of  lands  held  by  tbem  in 
entirety  belonged  to  the  estate  in  entirety;  full 
title  vesting  in  her  on  his  death. 

[EU.  Note.— For  other  cases,  see  Husband 
and  Wife,  Dec.  Dig.  S  14.*] 

3.  Husband   and   Wipe  (J  14*)— Bstatb  in 

BNTIKETY— DEfOSITS.  ' 

Whether  bank  deposits  by  a  husband  alone 
in  the  name  of  both  himself  and  wife  are  held 
in  entirety  depends  upon  intention;  direction 
to  keep  the  account  in  lM>th  names  not  being 
conclusive. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Dec.  Dig.  I  14.*] 

4.  Husband  and  Wife  (J  14*)— Deposits- 
Joint  Ownership  —  Evidence  —  Suffi- 
ciency. 

Evidence  held  to  show  that  deposits  in  the 
name  of  husband  and  wife  were  intended  to 
pass  to  the  survivor. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Dec  Dig.  S  14.*] 

5.  Husband  and  Wife  (S  14*)— Tenancy  by 
THE  Entirety— Requisites. 

To  constitute  an  estate  in  entirety,  each 
tenant  must  have  an  ownership  in  the  whole 
estate,  and  the  right  to  claim  by  survivorship 
must  be  mutual. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  i  73 ;    Dec.  Dig.  i  14.*] 

6.  Husband  and  Wife  (§  14*)— Estate  in 
Entirety- Property  Embraced. 

A  note  to  a  husband  and  wife  or  either  for 
a  loan  made  by  joining  their  separate  funds 
became  part  of  the  estate  by  the  entirety  which 
survived  to  her,  being  so  intended. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §  73 ;    Dec.  Dig.  $  14.*] 

7.  Husband  and  Wife  (J  14*)— Estate  in 
Entirety— Nature  of  Ownership. 

Owners  of  the  estate  by  entirety  take  by 
the  whole,  and  not  by  the  moiety. 

[Eld.  Note.— For  other  cases,  see  Husl>and 
and  Wife,  Cent  Dig.  |  73;    Dec.  Dig.  !  14.*] 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty;  Sam.  Davis,  Judge. 

Action  by  A.  M.  Craig,  Public  Administra- 
tor, against  T.  L.  Bradley,  administrator. 
FVom  the  Judgment,  both  parties  appeal.  Re- 
versed and  remanded. 

M.  D.  Aber  and  O.  L.  Houts,  for  Craig. 
J.  W.  Suddath  &  Son,  for  Bradley. 

EliLISON,  J.  WUllam  E.  Bradley  and 
Julia  A.  Bradley  were  husband  and  wife, 
without  children.  They  lived  to  ian  old  age, 
and  died  a  few  days  apart,  he  on  the  IGth 
and  she  on  the  20tb  of  March,  1909.  He 
left  a  will  whereby  he  gave  to  Julia  A.  all  of 
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tl8  personal  property  during  her  life.  De- 
fendant was  appointed  administrator  of  the 
estate.  Dpon  Julia's  death  plaintiff,  as  pub- 
lic administrator,  was  put  tn  charge  of  her 
estate,  and  be  then  brought  this  action  to 
recover  the  following  personal  property 
claimed  by  defendant  to  belong  to  him  as 
administrator  of  her  deceased  husband :  One 
note  for  $3,600  payable  to  William  EX  and 
Julia  Bradley,  indorsed,  interest  paid  to 
July  7,  1908,  $200  paid  on  principal.  One 
note  for  $2,500  payable  to  William  E.  Brad- 
ley and  Julia  A.  Bradley  or  either  of  them, 
interest  paid  to  January  4,  1909,  $200  paid 
on  principal.  Deposit  in  the  Farmers'  & 
Commercial  Bank  in  the  name  of  William  E. 
and  Julia  A.  Bradley,  $309.36.  Deposit  in 
the  Bank  of  Holden  in  the  name  of  William 
E.  and  Julia  A.  Bradley,  $181.10.  The  action 
Is  based  on  the  claim  that  the  property  tlius 
held  by  these  parties  was  an  estate  In  the 
entirety,  and  as  such,  upon  the  death  of 
William,  it  became  the  sole  property  of 
Julia.  The  evidence  showed  the  note  for 
$3,600  was  given  as  purchase  price  of  a 
tract  of  realty  owned  by  William  and  Jnlia 
as  an  estate  by  the  entirety.  Tiiat  the  note 
for  $2,500  was  given  to  them  for  borrowed 
money  and  of  that  sum  Julia  contributed 
$1,083.75,  which  was  drawn  by  her  from  the 
bank  out  of  her  separate  account;  the  re- 
mainder, $1,416.25,  was  drawn  by  William  by 
check  on  their  Joint  account  The  evidence 
further  showed  that  the  deposits  which  con- 
stituted the  Joint  account  were  made  by  Wil- 
liam, and  all  checks  on  that  account  were 
drawn  by  him,  with  one  exception  when 
Julia  drew  $25.  The  trial  court  found  that 
plaintiff  was  entitled  to  the  note  for  $3,600, 
on  the  theory  that,  besides  being  made  pay- 
able to  both,  it  was  the  proceeds  of  the  sale 
of  real  estate  held  by  entirety,  and,  as  such, 
was  the  property  of  the  surviving  wife.  The 
court  further  found  that  the  note  for  $2,500 
was  not  held  in  entirety,  but  that  plaintiff 
was  entitled  to  $1,083.75  of  It  on  the  ground 
that  that  was  the  sum  Julia  pat  in  it  The 
court  found  for  defendant  as  to  the  balance 
of  that  note,  and  also  for  both  bank  accounts. 
There  were  some  other  findings  not  neces- 
sary to  notice,  not  being  in  dispute.  Both 
parties  appealed. 

The  defendant's  complaint  is  that  William 
owned  one  half  of  the  note  for  $3,600,  and 
that,  therefore,  he  should  have  had  Judgment 
for  one  half,  instead  of  plaintiff  for  all  of 
It  Plaintiff's  complaint  is  that  the  finding 
should  have  been  In  his  favor  for  all  of  the 
note  for  $2,500,  as  well  as  all  of  the  bank 
accounts,  on  the  ground  of  an  estate  by  the 
entirety  in  Julia,  his  intestate.  Defendant 
claims  that,  while  formerly  there  could  be 
estates  in  entirety  In  personal  property,  such 
estates  have  been,  in  effect  abolished  by  the 
married  women's  statutes  which  have  been 
enacted  in  this  state  in  recent  years,  which, 
In  a  property  sense,  disunite  husband  and 


wife.  So  that  his  full  claim  Is  that  while 
the  estate  in  entirety  in  lands  has  been  pre- 
served to  husband  and  wife,  such  estate  has 
been  destroyed  as  to  them  in  all  personal 
property.  The  latter  part  of  this  claim  is  in 
direct  confiict  with  the  views  of  the  Snpteme 
Court  Frost  v.  Frost  200  Ma  474,  98  8.  W. 
527,  118  Am.  St  Rep.  689;  Bains  v.  Bollock, 
129  Mo.  117, 31  S.  W.  342.  In  the  latter  case  it 
was  said  that  while  the  statute  abolished  the 
legal  unity  between  husband  and  wife,  which 
gave  rise  to  estates  by  the  entirety,  it  left 
the  estate  Itself  intact  In  the  former  case 
it  is  said  that  the  married  woman's  statute 
did  not  have  estates  by  entirety  In  view,  and 
did  not  intend  any  Interference  therewith, 
and  that  such  estates  had  not  beoi  altered 
in  any  respect  And  to  the  same  effect  con- 
sidering similar  statutes,  are  the  cases  of 
Boland  v.  McKowen,  189  Mass.  563,  76  N.  El 
206,  109  Am.  St  Rep.  663,  and  Pray  v.  Steb- 
bins,  141  Mass.  219,  4  N.  E.  824.  55  Am.  Rep. 
462.  Therefore  estates  by  the  entirety  stUI 
existing  as  at  common  law,  the  case  shunld 
be  determined  unaffected  by  the  married 
woman's  statute. 

The  note  for  $3,600  was  not  only  payable 
to  William  and  Julia,  whidi  alone  was  suffi- 
cient, but  it  arose  from  the  sale  of  lands 
held  by  them  in  entirety.  Undoubtedly  it 
was  an  estate  in  entirety,  and  the  trial  court 
properly  ruled  that  upon  his  death  the  full 
title  remained  in  her. 

Both  bank  accounts  were  made  np  of  de- 
posits by  the  husband  alone  In  the  name  of 
both.  Whether  these  were  held  in  entirety 
depends  upon  the  intention.  The  mere  direc- 
tion of  the  husband  to  the  bank  to  keep  the 
account  in  their  Joint  names  is  not  condn- 
slve,  but  it  has  a  favorable  bearing  on  the 
question  in  the  wife's  favor.  Thus,  if  a  hnsr 
band  buys  land  with  bis  own  money  and 
takes  title  in  his  wife,  it  will  be  presumed 
be  intended  it  to  be  a  provision  for  her. 
And  the  same  is  true  where  he  caoses  a  note 
to  be  taken  in  her  name.  Case  v.  Espen- 
BChled,  169  Mo.  215,  69  S.  W.  276,  92  Am. 
St  Rep.  633.  We  consider  that  the  evldoice 
and  circumstances  surrounding  these  per- 
sons in  connection  with  the  presumption  Just 
sttTted  leave  no  doubt  that  it  was  the  Inten- 
tion of  the  husband,  and  Indeed  the  wife's 
also,  that  the  survivor  was  to  have  the  whole 
of  the  accounts.  The  case  of  Piatt  v.  Grubb, 
41  Hun  (N.  Y.)  447,  is  much  like  the  one  be- 
fore us,  and  it  was  there  held  that  upon  the 
death  of  the  husband  the  wife  took  the  whole 
account  as  survivor.  We  have  given  much 
consideration  to  the  note  for  $2,500.  We 
think  it  Is  not  improper  ordinarily  in  an 
estate  of  this  kind  to  test  one  party's  right 
by  the  right  of  the  other.  May  we  not  say 
by  way  of  illustration  that  a  test  of  plain- 
tiff's ri^t  as  representing  the  wife  In  the 
capacity  of  administrator  of  her  estate,  is 
the  right  the  husband  would  have  had  in 
that  note  had  he  survived  her?    For  the 
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right  to  dalm  by  reason  of  survivorship 
Rhonld  be  mutual.  The  right  of  each  depends 
upon  a  corresponding  right  of  the  other ;  for 
to  be  an  estate  b7  the  entirety  each  must 
have  an  ownership  In  the  whole  of  the  es- 
tate. Therefore,  if  the  husband  could  not 
rightly  have  claimed  the  whole  of  the  note, 
had  he  survived  bis  wife,  she  cannot  claim  it 
as  his  survivor.  The  ground  stated  as  the 
reason  why  the  husband  could  not  have 
claimed  it  as  an  estate  by  the  entirety  is 
that  to  allow  such  claim  would  be  to  annul 
the  statute  protecting  the  separate  property 
of  married  women,  to  which  we  have  al- 
ready referred.  That  statute  Is  that,  in  or- 
der that  a  husband  may  legally  reduce  his 
wife's  personal  property  to  his  possession, 
she  must  give  her  express  written  consent. 
Section  4340,  Rev.  St  1899  (Ann.  St  1906,  p. 
12382).  But  we  think  the  husband  made  no 
effort  to  reduce  to  possession  the  wife's  money 
which  made  up  a  part  of  that  note.  The 
facts  show  It  to  be  a  transaction  of  the 
wife's.  She  invested  her  money  in  the  note 
In  conjunction  with  her  husband's  money, 
and  she,  as  well  as  he,  had  the  note  taken 
in  the  name  of  both  so  as  to  become  an  es- 
tate by  the  entirety.  This  undoubtedly  she 
could  legally  do;  for  the  statutory  emanci- 
pation of  married  women,  as  regards  their 
rights  of  property,  enable  them  to  deal  with 
such  property  as  though  they  were  unmar- 
ried. Would  the  statute,  therefore,  have 
stood  In  the  way  of  the  husband's  claim  of 
an  estate  in  the  entirety  had  he  survived  the 
wife?  Do  not  the  facts  disclosed  In  the 
record  leave  the  statute  without  application? 
We  do  not  intend  to  Intimate  a  decision  of  a 
case  not  before  us,  and  only  Indulge  in  these 
suggestions  by  way  of  Illustration.  But  we 
conclude  that  at  least  as  to  the  wife's  claim, 
which  is  here  involved,  the  note  was  held 
as  an  estate  by  the  entirety ;  and,  when  Wil- 
liam died,  Julia  remained  the  owner  of  the 
whole  of  it,  and  plaintiff,  as  her  adminis- 
trator, is  now  entitled  to  it. 

There  have  been  other  grounds  suggested 
to  the  effect  that,  where  the  wife  has  ad- 
vanced a  part  of  the  money  for  which  a 
note  Is  given  to  her  and  her  husband.  It  is 
xmjust  to  allow  blm  the  whole  of  it  in  case 
he  outlives  her.  The  same  suggestion  could, 
of  course,  be  made  were  the  positions  of  the 
parties  reversed.  Under  the  law,  it  seems 
there  ought  not  to  be  given  any  weight  to 
this  suggestion.  We  cannot  see  how  heed 
can  be  given  to  it  without  destroying  estates 
by  the  entirety  except  in  cases  of  devises 
or  gifts;  for.  If  the  consideration  given  for 
the  property  Is  to  be  inquired  into  and  each 
party  Is  to  get  back  the  share  he  or  she 
put  in,  there  could  not  be  an  estate  by  the 
entirety.  There  are  no  words  more  antitheti- 
cal than  "share"  and  "entire."  The  law 
seems  to  be  well  settled  that  the  fact  of  one 
of  the  parties  advancing  a  part  or  even  all 
•of  the  consideration  will  not  prevent  the  es- 


tate arising  therefrom  being  one  In  entirety. 
In  Shields  v.  Stlllman,  48  Mo.  82,  and  Draper 
V.  Jackson,  16  Mass.  480,  the  consideration 
for  which  a  note  was  given  to  husband  and 
wife  was  rait  for  the  wife's  separate  prop- 
erty ;  and  in  Allen  ▼.  Tate,  68  Miss.  685,  the 
consideration  came  from  the  husband.  These 
are  cited  because  Immediately  at  hand;  but 
all  the  cases  on  the  subject  show  that  the 
fact  of  one  party  or  the  other  advancing 
all  or  a  part  of  the  consideration  out  of , 
which  the  estate  arose  does  not  Influence 
Its  effect  as  an  estate  In  the  entirety.  See, 
also.  Freeman  on  Cotenancy  and  Partition, 
i  C8.  In  Frost  v.  Frost,  200  Mo.  474-478 
et  seq.,  98  S.  W.  627,  118  Am.  St  Rep.  689, 
no  question  was  made  that  land  belonged 
to  husband  and  wife  by  estate  In  entirety 
without  regard  to  how  much  of  the  funds  of 
either  went  into  the  purchase  money.  The 
only  ground  where  it  can  be  said  that  the 
wife  or  her  heirs  could  reach  the  estate 
claimed  to  be  held  by  the  entirety  for  the 
amount  of  her  money  that  went  Into  it 
would  be  in  the  supposition  spoken  of  above, 
where  the  husband  used  her  money  for  the 
purchase  without  her  consent  in  writing  as 
provided  by  the  statute  to  which  we  have 
already  referred.  But,  as  we  have  seen, 
no  such  case  Is  presented. 

It  Is  insisted  that  the  case  of  Johnston  v. 
Johnston,  173  Mo.  91,  73  S.  W.  202,  61  L.  R. 
A.  166,  96  Am.  St  Rep.  486,  stands  In  the 
way  of  the  views  above  expressed.  There 
are  some  statements  in  the  opinion  in  that 
case  which  cannot  be  reconciled  with  the 
case  of  Frost  v.  Frost  supra,  and  in  all 
points  of  difference  we  must  follow  the  lat- 
ter. That  case  refused  to  allow  an  estate 
by  the  entirety  in  favor  of  the  surviving 
husband  in  a  note  taken  by  blm  in  name  of 
himself  and  wife  where  the  wife's  money 
made  up  a  part  of  the  consideration  and  al- 
lowed the  claim  of  her  heirs  to  the  amount 
of  her  money.  That  conclusion  Is  based  on 
a  statement  of  facts  showing  that  an  estate 
by  the  entirety  was  not  Intended,  but,  on  the 
contrary,  the  note  and  mortgage  were  taken 
to  secure  to  each  party  the  sums  they  re- 
spectively, advanced.  Tasslng  by  the  process 
whereby  such  Intention  was  ascertained 
aliunde  the  note  and  mortgage,  and  not  con- 
sidering whether  the  right  existed  to  find 
out  intentions  outside  the  terms  of  the  pa- 
pers in  the  absence  of  fraud  or  mistake,  yet 
it  vrlll  be  observed  that  Judge  Marshall  laid 
stress  on  the  terms  of  the  note  itself  (see 
pages  103,  104,  of  the  report  P-  205  of  73 
S.  W.  [61  L.  R.  A.  166,  96  Am.  St  Rep.  486]). 
But  regardless  of  bow  the  intention  .of  the 
parties  was  ascertained,  the  fact  remains 
that  in  that  case  it  was  considered  that  the 
parties  did  not  intend  that  an  estate  by  en- 
tirety should  be  the  result  of  the  transaction; 
and  the  decision  there  rendered  was  Influ- 
enced, if  not  altogether  controlled,  by  that 
consideration.     It  must  however  be  admlt- 
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ted  that  the  learned  Judge  In  discussing  the 
law  of  the  case  shows  that  his  view  Is  that 
where  either  husband  or  wife  advance  un- 
equal portions  of  the  consideration  for  a 
note,  or  purchase  money  of  land,  an  estate 
by  the  entirety  will  not  be  created,  but  each 
will  be  separately  Interested  In  the  deed  or 
note  to  the  amount  contributed.  This,  It 
Is  stated,  results  from  a  growing  aversion  or 
unfriendliness  of  the  courts  to  such  estates. 
In  proof  of  this,  extended  reference  Is  made 
to  many  well-known  and  highly  respected 
authors.  But  on  reading  these  It  will  be 
seen  that  they  are  discussing  estates  In 
joint  tenancy,  and  have  no  reference  at  all 
to  estates  by  the  entirety.  There  Is  no  ques- 
tion but  the  text-writers  and  opinions  of 
Judges  have  shown  a  disposition  to  avoid 
giving  effect  to  joint  tenancies  on  account  of 
the  frequent  Injustice  of  survivorship,  and, 
when  the  parties  advanced  unequal  portions 
of  the  consideration,  they  were  held  not  to 
have  Intended  a  joint  tenancy  with  survivor- 
ship. In  Rlgden  v.  Valller,  2  Ves.  Sr.  252, 
258,  the  Lord  Chancellor  stated  that:  "It 
has  been  said.  Indeed,  that.  If  two  men  make 
a  purchase,  they  may  be  understood  to  pur- 
chase a  kind  of  chance  between  themselves, 
which  of  them  shall  survive;  but  It  has 
been  determined  that  If  two  purchase,  and 
one  advances  more  of  the  purchase  money 
than  the  other,  there  shall  be  no  survivor- 
ship, though  there  are  not  the  words  equally 
to  he  divided,  or  to  hold  as  tenants  In  com- 
mon, which  shews  how  strongly  the  court 
has  leaned  against  survivorship,  and  created 
ft  tenancy  in  common  by  construction  on  the 
intent  of  the  parties."  The  same  thing,  In 
effect,  was  again  said  in  the  same  case  In 
3  Atk.  731,  734.  And  In  Patrlche  v.  Ptfwlet, 
2  Atk.  54,  it  was  said  that:  "A  joint  tenancy 
is  undoubtedly  no  favorite  of  a  court  of 
equity,  tho  otherwise  at  law."  These,  and 
other  similar  cases,  are  the  foundation  for 
the  statements  made  by  the  text-writers 
quoted  at  length  in  -  Johnston  v.  Johnston, 
but  It  is  shown  by  the  cases  and  by  the  sub- 
ject under  discussion  by  the  text-writers 
that  they  were  only  referring  to  Joint  tenan- 
cies and  not  entireties.  The  prejudice 
against  joint  tenancies  came  in  great  part 
out  of  the  injustice  of  the  survivorship 
which  was  the  result  of  such  a  tenancy; 
such  as  where  two  strangers  held  such  an  es- 
tate, and  one  of  them  died,  his  Interest  went 
to  the  other  by  survivorship,  and  his  own 
next  of  kin  were  cut  out.  But  no  one  is 
justified  in  saying  that  an  estate  by  the 
entirety  is  looked  upon  by  the  courts  with 
this  disfavor.  And  the  statements  quoted  in 
Johnston  v.  Johnston  from  4  Kent,  360,  as 
being  on  the  latter  subject,  are  said,  two 
pages  further  on,  not  to  apply  to  estates  by 
entirety.  This  reason  for  aversion  to  estates 
in  joint  tenancy  could  rarely  apply  to  es- 


tates by  the  entirety  between  hosbaud  and 
wife,  since  the  next  of  kin  to  either  are 
generally  their  children.  Besides,  as  we 
have  already  intimated,  the  two  estates  are 
so  fundamentally  different  in  so  many  re- 
spects that  what  is  said  of  one  onght  not 
to  be  applied  to  the  other.  The  statute  in 
this  state,  in  recognition  of  this  injustice, 
has  abolished  joint  tenancies  with  their  in- 
cident of  survivorship,  but  it  has  not  toadi- 
ed estates  by  entirety;  on  the  contrary,  oat 
of  overcaution,  estates  to  husband  and  wife 
are  excepted  by  that  statute. 

But  the  law  was  the  same  (so  far  as  es- 
tates by  the  entirety  are  concerned)  before 
that  exception  was  added;  for  It  bad  been 
held  that  the  statate  abolishing  Joint  tenan- 
cies did  not  apply  to  estates  by  entirety. 
Gibson  v.  Zimmerman,  12  Mo.  385,  51  Am. 
Dec.  16&  And  in  Hall  v.  Stephens,  65  Mo. 
670,  27  Am.  Rep.  302,  It  was  said  the  statnte 
In  adding  the  exception  of  husband  and  wife 
only  enacted  what  was  already  the  law  with- 
out its  aid,  and  so  the  same  was  said  of  a 
similar  condition  in  New  York.  Bertles  v. 
Nunan,  92  N.  Y.  152,  157,  44  Am.  Rep.  361. 
As  already  shown,  the  antipathy  to  Joint 
tenancies  grew  out  of  the  resulting  Incident 
of  survivorship;  but,  correctly  speaking, 
there  is  no  survivorship  in  estates  by  the  en- 
tirety. The  surviving  party  only  remains 
possessed  of  the  title  he  had  from  the  be- 
ginning. Owners  of  the  estate  by  entirety 
take  per  tout  et  non  per  mT.  Gibson  v.  Zim- 
merman, 12  Mo.  385,  61  Am.  Dec.  168;  Gar- 
ner V.  Jones,  52  Mo.  68;  Bertles  v.  Nunan, 
02  N.  Y.  152,  44  Am.  Rep.  361;  Stelz  v. 
Shreck.  128  N.  Y.  263.  28  N.  E.  510.  13  L.  B. 
A.  825,  20  Am.  St  Bep.  475 ;  Barber  v.  Har- 
ris, 15  Wend.  (N.  Y.)  615.  The  true  nature 
of  estates  by  the  entirety  and  the  distinction 
between  them  and  joint  tenancies  Is  pointed 
out  by  Judge  Valllant  in  Frost  v.  Frost, 
supra,  and  the  statement  Is  made  that  the 
case  of  Johnston  v.  Johnston,  supra,  is  re- 
garded as  of  that  class  where  a  husband 
uses  his  wife's  money  to  purchase  land,  tak- 
ing the  title  to  himself;  that  being  a  fraud 
against  which  the  law  will  grant  relief. 

The  judgment  will  be  reversed  and  the 
cause  remanded  that  judgment  may  be  en- 
tered for  the  plaintiff.    All  concur. 


WADE  V.  WILLIAM  BABR  DRY  GOODS 
CO. 

(St.  Louis  Court  of  Appeals.   Missouri.     Feb. 

21,  1911.     Rehearing  Denied  March  T, 

1911.) 

1.  Masteh  and  Servant  (i  90*)— Dibchasob 

OF  Skbvant— Obounds. 

One  engaged  as  buyer  for  a  department 
store,  who  secretly  accepts  gifts  from  those 
from  whom  be  Is  buying  goods,  with  intent  to 
be  Influenced  by  them  into  being  nntrue  to  hia 
employer,  is  guilty  of  misconduct  justifying  his 
discharge   whether  or  not  be  acted  dishonestly 
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toward  his  employer,  and  whether  or  not  the 
latter  suffered  pecuniary  loss. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  iS  30-36;  Dec.  Dig.  §  80.*] 

2.  Masteb  and  Sebtant  (S  30*)— Dischabob 

OF  Servant— Grounds. 

Where  one  employed  as  buyer  for  a  depart- 
ment store  secretly  accepted  gifts  from  those 
with  whom  he  negotiated  purchases  for  the 
store  under  circumstances  justifying  his  em- 
ployer, acting  reasonably,  to  lose  the  confidence, 
which  the  nature  of  the  engagement  made  it 
necessary  for  him  to  entertain  toward  the  em- 
ploy£,  the  employer  might  discharge  him. 

[Ed.  Note. — For  other  cases,  see  ilaster  and 
Servant,  Cent  Dig.  §g  30-36;   Dec.  Dig.  g  30.»] 

S.  Masteb  and  Servant  ({  39*)— Dibchaboe 
OF  Servant— Action— Plea— "Disloyal." 
A  plea  in  an  action  for  the  wrongful  dis- 
<-harge  of  an  employ^,  which  alleges  as  a  ground 
for  the  discharge  that  the  employ^  was  "dis- 
loyal" in  secretly  accepting  gifts  from  the  per- 
sons from  whom  he  liought  goods  for  the  em- 
ployer, charges  that  the  employe  was  4intrue  to 
Bis  employer's  cause.  Involving  a  corrupt  or  im- 
proper state  of  mind,  and,  if  proved,  justifies  the 
discharge. 

[EU.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  39.*] 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  Einest  H.  Wade  against  the  Wil- 
liam Barr  Dry  Goods  Company,  doing  busi- 
ness as  the  William  Barr  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Suit  by  employ^  against  employer  for 
breach  of  the  employment  contract;  the 
breach  alleged  being  wrongful  discbarge  be- 
fore the  expiration  of  the  contract  term. 
The  defendant  pleaded  that  the  discharge 
was  Justified.  PlalntltC  had  Judgment  for 
$2,840.62,  and  defendant  has  appealed.  It  Is 
admitted  by  the  pleadings  that  on  February 

I,  1908,  defendant,  a  corporation  conducting 
a  general  department  store  in  the  city  of  St 
Louis,  entered  into  a  written  agreement  with 
the  plaintiff,  whereby  it  employed  the  plain- 
tiff "as  buyer  of  its  house  furnishings,  pic- 
tures, toys  and  baby  carriages,  china  and  bric- 
a-brac  departments  for  the  period  of  one  year 
beginning  February  1st  1808,  and  ending 
January  31st,  1900,  at  a  salary  of  five  thou- 
sand dollars  per  year,  payable  in  weekly  in- 
stallments of  ninety-six  dollars  and  fifteen 
cents."    It  Is  further  admitted  that  on  July 

II,  1908,  the  plaintiff  was  discharged  from 
said  employment  by  defendant.  Plaintiff  al- 
leged that  the  discharge  was  wrongful.  De- 
fendant pleaded  In  Justification  of  the  dis- 
charge that  "while  in  defendant's  employ  as 
a  purchaser  of  toys  plaiutlff  was  disloyal  in 
accepting  and  receiving  from  Hamburger  & 
Co.  of  New  Tork,  from  whom  he  was  buying 
toys  for  defendant  presents  and  gratuities  of 
value,  without  defendant's  knowledge  or  con- 
sent" Reply  a  general  denial.  Although 
the  contract  In  suit  related  only  to  one  year, 
the  evidence  showed  that  plaintiff  had  enter- 
ed the  employ  of  defendant  as  buyer  in  April, 


1003,  and  continued  in  that  position  until  his 
discharge  in  July,  1008.  Defendant  each 
year  bought  a  large  amoimt  of  toys  and  most 
of  them  were  purchased  from  Hamburger  & 
Co.,  a  corporation.  It  had  been  doing  this 
for  six  or  seven  years  before  plaintiff  en- 
tered its  employ.  After  plaintiff  entered  the 
employ  of  defendant,  it  was  bis  duty  to  make 
such  purchases  for  defendant  going  to  New 
York  several  times  a  year  as  the  business  re- 
quired. His  wife  would  sometimes  accom- 
pany him.  In  doing  so  they  seem  to  have 
formed  somewhat  intimate  social  relations 
with  the  officers  of  Hamburger  &  Co.  and 
their  wives.  The  evidence  showed  that  for 
several  years  while  he  was  In  the  employ  of 
defendant  as  a  buyer  of  toys  the  plaintiff 
and  his  wife  had  regularly  received  presents 
of  substantial,  but  not  great  value  from  the 
officers  of  Hamburger  &  Co.  and  their  wives. 
Tho  evidence  on  behalf  of  plaintiff  tended  to 
prove  that  these  presents  came  unexpected- 
ly and  without  solicitation,  were  harmless 
business  courtesies,  or  social  courtesies,  due 
solely  to  the  close  social  relations  existing 
between  the  plaintiff  and  his  wife  and  the 
officers  of  Hamburger  &  Co.  and  their  wives, 
and  were  reciprocated  by  social  courtesies 
extended  by  plaintiff  and  bis  wife  to  said  of- 
ficers and  their  wives.  The  evidence  on  be- 
half of  the  plaintiff  further  tended  to  prove 
that  neither  the  friendly  social  relations  men- 
tioned nor  the  presents  received  by  bim  in 
the  slightest  degree  influenced  him  in  bis 
capacity  as  a  buyer,  or  caused  him  to  buy 
from  Hamburger  &  Co.,  or  to  givp  them  any 
advantage  In  price  or  otherwise,  or  to  falter 
in  unswerving  loyalty  to  his  employer  and 
devotion  to  its  Interests.  He  admitted,  how- 
ever, that  he  bought  all  imported  toys  from 
Hamburger  &  Co.,  justifying  such  action  on 
the  ground  of  superior  quality  and  advan- 
tageous discounts.  Defendant  also  gave  evi- 
dence tending  to  prove  that  the  last  order 
given  by  plaintiff  to  Hamburger  &  Co. 
amounting  to  about  $6,000,  had  been  cancel- 
led by  defendant  because  investigation  dis- 
closed that  the  prices  were  higher  that  an- 
other bouse  quoted  them  at  This  was  nega- 
tived by  evidence  on  behalf  of  plaintiff.  The 
presents  were  received  prior  to  the  execution 
of  the  contract  sued  upon,  but  while  plain- 
tiff was  in  the  employ  of  defendant,  and  buy- 
ing from  Hamburger  &  Co.  for  defendant. 
At  the  time  of  entering  into  the  contract  sued 
upon,  and  up  to  the  time  of  the  discharge, 
defendant  and  its  officers  were  not  aware 
that  plaintiff  and  bis  wife  bad  ever  received 
presents  from  Hamburger  &  Co.,  although  it 
does  not  appear  that  plaintiff  made  any  ef- 
fort to  conceal  that  fact  from  them. 

In  its  first  instruction  the  court  directed  a 
verdict  for  plaintiff  upon  the  finding  of  cer- 
tain facts,  "unless  you  find  and  believe  from 
the  evidence  that  defendant  discharged  plaln- 
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tiff  for  good  cause  as  aet  ont  in  otber  instrac- 
tions."  The  otber  instructions,  so  far  as  tbe 
matter  of  tbe  receiving  of  presents  is  con- 
cerned, consisted  solely  of  tbe  following, 
whicb  was  given  by  tbe  trial  court  of  its 
own  motion:  "(4)  Tbe  court  Instructs  the 
Jury  that  the  law  required  that  the  plaintiff 
as  an  employs  of  defendant  should  be  loyal 
to  its  interests,  and  that  in  making  purchas- 
es for  It  he  should  purchase  at  tbe  most  ad- 
vantageous prices  and  terms  tn  his  power 
(subject  to  any  limitations  put  upon  him  by 
bis  employer  as  to  tbe  person  or  persons 
from  whom  he  might  purchase),  and  that  in 
transacting  bis  employer's  business  he  should 
not  derive  from  those  with  whom  be  was 
dealing  any  present,  gain,  or  advantage  at 
tbe  expense  or  loss  of  bis  employer.  If, 
therefore,  you  find  from  the  evidence  that 
plaintiff,  wbUe  acting  as  buyer  for  defend- 
ant, received  and  accepted  presents  of  Jewel- 
ry or  articles  of  material  value  from  persons 
from  whom  he  made  purchases  for  tbe  de- 
fendant, that  he  accepted  and  received  such 
turesents  without  the  knowledge  or  consent  of 
the  defendant,  and  that  because  of  tbe  pres- 
ents BO  received  by  him  plaintiff  either  know- 
ingly bought  from  said  persons  at  prices  and 
terms  less  favorable  and  advantageous  to  de- 
fendant than  he  could  have  secured  from  oth- 
er Importers  with  whom  he  was  permitted  to 
deal,  or  because  of  said  presents  failed  to 
ascertain  the  prices  at  which  tbe  same  goods 
could  be  purchased  from  otber  Importers 
with  whom  be  was  at  liberty  to  deal,  and 
thereby  caused  defendant  to  pay  excessive 
prices  for  any  of  tbe  goods  purchased  for 
defendant  by  him,  then  plaintiff  was  not  loy- 
al to  defendant,  and  if  you  find  that,  upon 
discovering  said  facts  (if  you  find  they  ex- 
isted), the  defendant  with  reasonable  prompt- 
ness discharged  plaintiff,  your  verdict  must 
be  for  defendant  on  plaintUTs  claim." 

Nagel  &  Kirby,  for  appellant  tLee  Sale, 
for  respondent 

CAUIiFIBLD,  J.  (after  stating  the  facts  as 
above).  Defendant  assigns  as  error  tbe  ac- 
tion of  tbe  trial  court  in  giving  the  instruc- 
tion which  we  have  set  forth.  Under  that  in- 
struction, the  act  of  tbe  plaintiff  in  receiv- 
ing presents  from  Hamburger  &  Co.  without 
tbe  knowledge  of  his  employer  could  not  be 
treated  by  tbe  Jury  as  a  Just  ground  for  dis- 
cbarge without  tbe  Jury  also  found  in  effect 
that  the  gifts  actually  influenced  tbe  mind 
of  tbe  plaintiff  so  as  to  induce  him  to  act 
dishonestly  towards  his  employer,  and  act- 
ually caused  bis  employer  to  pay  excessive 
prices  for  goods  purchased  by  plaintiff  for  it 
We  do  not  consider  this  tbe  proper  test  as  to 
whether  plaintiff's  conduct  in  the  respect 
mentioned  constituted  just  cause  for  dis- 
cbarge. Tbe  engagement  between  these  par- 
ties was  one  demanding  fidelity  upon  plain- 
tUTs part  and  confidence  upon  tbe  part  of  the 
defendant    Any  conduct  upon  plaintiff's  part 


involving  lack  of  fidelity  or  reasonably  cal- 
culated to  destroy  tbe  confidence  of  a  reason- 
able employer  under  such  an  employment 
would  be  inconsistent  with  plaintifTs  con- 
tinuing as  buyer  for  the  defendant  and  Justi- 
fy his  discharge,  whether  the  misconduct 
caused  defendant  to  suffer  actual  loss  or  not 
Plaintiff's  secret  acceptance  and  receipt  of 
gifts  from  those  from  whom  he  was  buying 
on  behalf  of  his  employer  might  have  been 
lust  ground  for  discharge  upon  either  or  both 
of  two  hypotheses,  tbe  finding  by  the  Jury  of 
either  or  both  of  which  would  find  some  sup- 
port in  the  evidence  In  this  case,  and  one  of 
which  is  within  defendant's  plea.  These  hy- 
potheses may  be  stated  as  follows: 

(1)  That  the  gifts  were  accepted  by  the 
plaintiff  without  the  consent  of  tbe  defend- 
ant and  with  intent  on  the  part  of  plaintiff' 
to  be  infiuenced  by  them  into  being  untrue  to 
his  employer's  cause. 

(2)  That  under  all  tbe  facts  and  drcum- 
stances  shown  in  evidence  the  secret  accept- 
ance and  receipt  by  plaintiff  of  these  gifts 
from  those  with  whom  he  had  negotiated  or 
was  aboDt  to  negotiate  purchases  on  behalf 
of  his  employer,  the  defendant,  were  suffi- 
cient to  Justify  a  reasonable  person  occupy- 
ing the  position  of  defendant  as  plaintiff's 
employer  and  acting  reasonably  to  lose  the 
confidence,  which  the  nature  of  the  engage- 
ment made  it  necessary  for  the  defendant  to 
entertain  toward  the  plaintiff. 

If  either  hypothesis  is  found  by  the  Jury, 
it,  as  we  have  said,  is  immaterial  whether 
the  plaintiff  actually  acted  dishonestly  to- 
ward tbe  defendant  or  that  the  defendant 
suffered  actual  pecuniary  loss.  In  the  first 
case,  tbe  misconduct  would  Involve  moral 
turpitude.  In  both  cases  the  misconduct 
would  be  Inconsistent  with  the  engagement 
between  the  parties. 

The  second^bypothesis  Is  not  within  de- 
fendant's pletu  Upon  a  retrial,  if  there  be 
one,  defendant  may  amend  in  that  respect  if 
it  be  so  advised.  We  conclude,  however,  that 
the  plea,  though  indefinite,  sufficiently  covers 
the  first  hypothesis.  It  alleges  that  tbe 
plaintiff  was  "disloyal"  in  accepting  and  re- 
ceiving the  presents.  This  was  equivalent  to 
charging  plaintiff  with  being  untrue  to  his 
employer's  cause.  That  is  tbe  plain  Infer- 
ence to  be  derived  from  the  use  of  the  word. 
It  Involves  a  corrupt  or  Improper  state  of 
mind.  Defendant's  charge  that  plaintiff  was 
disloyal  In  accepting  tbe  presents  means 
then,  as  we  understand  it  that  he  accepted 
the  presents  with  Intent  to  be  influenced  by 
them  into  being  untrue  to  his  employer's 
cause.  This  was  the  only  sense  in  which  de- 
fendant pleaded  the  acceptance  of  these  gifts 
as  a  ground  for  plaintiff's  discharge.  Under 
this  plea,  it  was,  as  we  have  seen,  utterly  im- 
material whether  tbe  gifts  actually  influenced 
the  mind  of  the  plaintiff  so  as  to  induce  him 
to  act  dishonestly  towards  his  employer,  or 
actually  caused  financial  loss  to  his  employ- 
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er.  As  the  Instrnctlon  made  necessary  a  find- 
ing of  these  Immaterial  matters,  it  was  er- 
roneous. 

The  Judgment  is  reversed  and  the  cause 
remanded. 

RETNOLDS,  P.  J.,  and  NORTONI,  J,  con- 
cur. 


STATE  ex  lel.  LAWRBNCB  COUNTY  ▼. 

GRIER  LAND  &  MINING  CO. 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 

6,  1911.    Rehearing  Denied  March  7, 

1911.) 

1-  Statutes  (i  241*)— Cokbteticitiok— Pbhal 

Statutes. 

Rev.  St.  1899,  g  1017  (Ann.  St.  1906,  p. 
883),  providioK  a  penalty  for  a  corporation's 
failure  to  mtike  reports  to  the  Secretary  of 
State  within  a  given  time,  being  highly  penal 
in  its  nature,  must  be  strictly  construed. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  iS  322.  323;   Dec.  Dig.  I  241.»] 
2.  Affkabaitce  (§  19*>— Objiotiorb  to  Ju- 

BiSDicrrioN— Waiver. 

The  requirement  of  Rev.  St.  1899,  {  1017 
(Ann.  St.  1906,  p.  883),  providing  a  penalty  for 
a  corporation's  failure  to  make  a  report  to 
the  Secretary  of  State,  that  suit  for  this  pen- 
alty shall  be  instituted  at  the  first  term  after 
the  Secretary  of  State  notifies  the  prosecuting 
attorney  of  the  corporation's  failure,  goes  only 
to  the  jurisdiction  of  the  person,  and  hence  is 
waived  by  appearance  and  a  general  denial. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Dec  Dig.  S  19.*] 

Appeal  from  Circuit  Court,  Christian  (boun- 
ty; F.  C.  Johnston,  Judge. 

Action  by  the  State,  on  the  relation  of 
Lawrence  County,  against  the  Grier  Land  & 
Mining  Company.  From  a  Judgment  for  de- 
fendant, relator  appeals.  Reversed  and  re- 
manded. 

Elliott  W.  Major,  Atty.  Gen.,  Archie  L. 
Hllpirt,  Pros.  At^.,  and  Charles  L.  Henson, 
for  appellant  B.  J.  White  and  John  L.  Mc- 
Natt,  for  respondent 

NIXON,  P.  J.  This  was  an  action  Insti- 
tuted in  the  name  of  the  state,  at  the  rela- 
tion of  Lawrence  county,  to  recover  of  the 
defendant  corporation  the  penalty  Imposed 
by  section  1017,  Rev.  St  1889  (Ann.  St  1906, 
p.  883),  for  falling  to  report  to  the  Secretary 
of  -State  "the  location  of  its  principal  busi- 
ness office,  the  name  of  its  president  and  sec- 
retary, the  amount  of  its  capital  stock,  both 
subscribed  and  paid  up,  the  par  value  of  its 
stock  and  the  actual  value  of  its  stock  at  the 
time  of  making  said  report,  the  cash  value 
of  all  its  personal  property  and  of  all  Its 
real  estate  within  this  state  on  the  first  day 
of  June  Immediately  preceding,  and  the 
amount  of  taxes,  city,  county  and  state,  paid 
by  the  corporation  for  the  year  last  preced- 
ing the  report,"  as  prescribed  in  section  1013, 
Rev.  St  1899  (Ann.  St  1906,  p.  882). 

The  petition  is  In  two  counts,  the  first 


count  for  the  penalty  which  accrued  on  the 
last  day  of  September,  1909,  and  the  second 
count  for  the  penalty  which  accrued  on  the 
1st  day  of  October,  1909.  The  petition  was 
filed  on  October  4,  1909,  in  vacation.  The 
case  was  tried  by  the  court  on  an  agreed 
statement  of  facts,  as  follows:  "That  the 
plalntiCTs  evidence  will  show  that  the  defend- 
ant Is  a  corporation,  as  alleged  in  the  peti- 
tion, of  Lawrence  county,  Mo.,  and  that  at 
the  time  and  times  mentioned  in  the  first  and 
second  counts  of  the  petition  it  had  not  filed 
with  the  Secretary  of  State  the  report  men- 
tioned In  said  petition,  as  required  by  sec- 
tion 1018,  Rev.  St  1899.  That  for  the  de- 
fendant It  will  show  that  the  officers  of  the 
defendant  had  overlooked  .the  filing  of  said 
report,  and  the  same  was  filed  with  the  Sec- 
retary of  State  about  the  middle  of  October, 
1909,  and  that  the  blank  reports  required  to 
be  furnished  by  the  Secretary  of  State  were 
received  by  the  officers  of  the  defendant  be- 
fore the  middle  of  October,  and  were  placed 
in  a  desk  and  overlooked  until  that  time, 
and  that  there  was  no  Intention  on  defend- 
ant's part  to  violate  the  law  in  falling  to 
file  said  reports."  The  court  made  the  find- 
ing of  facts  that  the  suit  was  not  instituted 
by  the  prosecuting  attorney  "at  the  first 
court  term  following  the  receipt  by  him  of  the 
report  from  the  Secretary  of  State,  nor  has 
the  state  shown  compliance  with  the  condi- 
tions named  in  the  statute  creating  the  cause 
of  action.  *  *  *  And  the  court  finds  that. 
In  falling  to  comply  with  the  conditions  nam- 
ed In  the  statute  creating  the  right  of  action, 
the  state  Is  not  entitled  to  recover  In  this 
action,  and  the  finding  of  the  court  Is  In  favor 
of  the  defendant"  The  following  declara- 
tion of  law  was  given:  "The  court  declares 
the  law  to  be  that  unless  It  finds  from  the 
evidence  that  the  prosecuting  attorney,  of 
Lawrence  county,  In  his  official  capacity,  at 
the  first  court  term  after  he  received  the  re- 
port from  the  Secretary  of  State,  Informing 
him  of  the  failure  of  the  defendant  to  file 
the  statement  required  by  section  1013,  Rev. 
St  1899,  Instituted  proceedings  In  accordance 
with  section  1017,  Rev.  St  1899,  to  recover 
the  penalties  therein  provided  for.  Its  Judg- 
ment will  be  for  the  defendant."  Judgment 
was  entered  for  defendant,  and  the  relator 
has  appealed. 

SecUon  1017,  Rev.  St  1899,  provides: 
"  •  •  •  And  It  Is  hereby  made  the  duty 
of  the  Secretary  of  State,  as  soon  as  prac- 
ticable after  the  first  day  of  September  In 
each  year,  to  report  to  the  prosecuting  at- 
torney of  the  county  In  which  any  such  de- 
linquent corporation  may  be  located,  the 
fact  of  its  failure  to  make  the  required  re- 
port, and  the  prosecuting  attorney  shall,  at 
the  first  court  term  after  he  receives  the 
report  from  the  Secretary  of  State,  institute 
proceedings  In  the  name  of  the  state,  at  the 
relation  of  the  county,  to  recover  the  fine  or 
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flues  herein  provided  for.  •  •  •••  This  sec- 
tion provides  that  for  the  failure  to  malce 
the  report  the  corporation  shall  be  subject  to 
a  fine  of  not  less  than  $S0  nor  more  than 
$1,000  for  each  oCTense,  and  that  each  suc- 
ceeding 30  days  of  such  failure  shall  con- 
stitute a  separate  offense,  and  be  subject  to 
n  like  fine.  That  this  statute  is  highly  penal 
In  Its  nature  is  apparent  This  being  true, 
It  should,  of  course,  be  strictly  construed 
"nnd  applied  only  to  such  cases  as  come 
clearly  -within  its  provisions  and  manifest 
spirit  and  Intent"  Cowan  v.  Telegraph  Co., 
129  S.  W.,  loc.  dt  1067;  Conneil  v.  Tele- 
gi-aph  Co.,  108  Mo.  459.  18  S.  W.  883;  Wag- 
ner V.  Telegraph  Co.  (decided  at  tills  term  of 
this  court)  133  S,  W.  91;  Bradshaw  v.  Tele- 
graph Co.,  131  S.  W.  912;  State  ex  rel.  v. 
Railroad,  131  S.  W.  161. 

Ordinarily  a  suit  is  Instituted  by  the  plain- 
tiff filing  in  the  office  of  the  circuit  cleric  his 
petition  and  by  the  clerk  issuing  a  summons. 
The  statute  (section  566,  Rev.  St  1899  [Ann. 
St  1906,  p.  695])  provides:  "<Suits  may  be 
instituted  in  courts  of  record,  except  where 
the  statute  law  of  this  state  otherwise  j>ro- 
vldes,  either,  first,  by  filing  in  the  office  of 
the  clerk  of  the  proper  court  a  petition  set- 
ting forth  the  plaintiff's  cause  of  action,  and 
the  remedy  sought,  and  by  the  voluntary  ap- 
pearance of  the  adverse  party  thereto;  or, 
second,  by  filing  such  petition  In  such  office, 
and  suing  out  thereon  a  writ  of  summons 
against  the  person  or  of  attachment  against 
the  property  of  the  defendant  The  filing  of 
X  petition  in  a  court  of  record,  or  a  state- 
ment or  account  before  a  court  not  of  record, 
and  sning  out  of  process  therein,  sliall  be 
taken  and  deemed  the  commencement  of  a 
suit"  The  objection  that  the  suit  was  not 
"instituted  at  the  first  court  term,  but  was 
Instituted  in  vacation  before  said  term  com- 
menced," goes  only  to  the  Jurisdiction  of  the 
trial  court  over  the  person  of  the  respondent, 
and  is  not  now  available  to  It  At  the  return 
term  or  the  next  term  of  court  respondent 
appeared  and  filed  the  following  answer: 
"Comes  now  the  defendant  and  for  answer 
to  the  petition  filed  herein  admits  that  it  is 
a  corporation  organized  under  the  laws  of 
the  state  of  Missouri,  but  denies  each  and 
every  other  allegation  in  said  petition  con- 
tained. Wherefore,  having  answered  herein, 
it  asks  to  be  dismissed  with  its  costs."  It 
is  to  be  observed  that  this  answer  is  in  the 
nature  of  a  plea  to  the  merits,  and  not  to 
the  Jurisdiction  of  the  court  By  such  an 
answer  the  defendant  voluntarily  waived  the 
issuance  of  any  process,  entered  its  general 
appearance,  and  the  suit  became  to  all  in- 
tents and  purposes  thereby  properly  insti- 
tuted, and  defendant  waived  the  defect^  as 
to  the  manner  of  instituting  the  suit  Lewis 
V.  Nuckolls,  26  Mo.  278;  Hembree  v.  Camp- 
bell, 8  Mo.  572;  Brown  v.  Woody,  64  Mo. 
547. 


It  follows  that  the  Jndgmoit  should  be  re- 
versed and  the  cause  remanded,  and  it  is  so 
ordered.    All  concur. 


THOMPSON  V.  JOSEPH  W.  MOON  BUGGY 
CO. 

(St  Louis  Court  of  Appeals.     Missouri.     Feb. 

21,  1911.    Rehearing  Denied  March  7, 

1911.) 

1.  Afpeai.  and  Esbob  (I  882*)— iNvttXD  E^b- 
BOB— Right  to  Complain. 

An  appellant  is  estopped  to  claim  reversible 
error  resulting  from  the  inconsistency  of  instruc- 
tions, where  he  himself  invited  the  error  by  ask- 
ing a  wrong  declaration  of  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  360^-3604;  Dec  Dig.  { 
882.*] 

2.  Pbincipai,  and  Agent  (|  194*)— AtrrHOB- 
ixr  OP  Agent— 'Modification  of  Contract. 

An  automobile  sales  agent  on  January  29, 
1907,  obtained  from  plaintiff  a  written  contract 
to  purchase  from  defendant  15  autonu)biles,  to 
be  delivered  during  the  spring  and  summer  of 
1907  at  specified  prices,  the  contract  being  on  a 
printed  blank  on  which  was  printed  the  words, 
"subject  to  approval  at  the  home  office,  St. 
Louis,  Mo."  Cm  the  succeeding  day  the  agent 
addressed  a  letter  to  plaintiff,  releasing  plain- 
tiff from  the  contract,  plaintiff,  in  lieu  thereof, 
to  accept  the  agency  for  defendant's  cars,  and 
should  not  be  obligated  to  purchase  any  more 
than  he  sold,  signing  defendant's  name  by  him- 
self as  "Sales  Mgr."  In  a  suit  to  recover  $1,000 
paid  by  plaintiff  to  defendant  under  the  con- 
tract, there  was  no  evidence  that  the  agent  liad 
any  apparent  authority  to  make  the  modification 
or  that  defendant  held  out  the  agent  as  having 
general  authority  to  make  contracts  for  the  sale 
of  motors,  or  to  establish  sales  agencies,  and  de- 
fendant's president  testified  that  he  never  heard 
of  or  saw  the  modification  contract  until  some 
time  in  November,  1907.  Held,  that  an  instruc- 
tion that  if  defendant's  agent  was  aathorized  to 
make  contracts  .to  establish  agencies,  or  was 
held  out  to  plaintiff  and  others  as  having  such 
power,  plaintiff  could  assume  that  he  had  au- 
thority to  bind  defendant  as  to  all  matters  per- 
taining to  the  establishment  of  the  agency,  and 
as  to  terms  and  conditions  of  such  contracts  as 
he  made  for  defendant,  and  hence  if  the  modifi- 
cation contract  was  a  part  of  the  agreement 
made  on  the  preceding  day,  and  was  so  intend- 
ed by  the  agent,  then  defendant  was  bound  by 
it  unless  plaintiff  had  notice  that  the  agent  iiad 
no  authority  to  make  such  modification  con- 
tract, and  that  the  burden  was  on  defendant  to 
establish  by  a  preponderance  of  the  evidence 
that  plaintiff  had  any  such  notice  t>efore  execut- 
ing the  contract,  was  inapplicable  and  errone- 
ous. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  §§  727-731 ;  Dec.  Dig.  { 
194.*] 

3.  PBrNCIPAL    AND    AGENT    (|    194*)— AlJTHOB- 

iTT  OF  Agent— Instructions. 

The  court  properly  charged  that  unless  the 
jury  believed  from  the  evidence  that  the  agent 
had  authority  from  defendant  to  modify  the 
original  contract,  or  that  defendant  afterwards 
had  knowledge  of  the  modification  and  ratified 
the  same,  i^aintiff  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  H  727-731;  Dec.  Dig.  S 
194.*] 

4.  Tbial  (S  329*)— Vebdict— Rssponsivkness. 

Where  the  jury  were  correctly  instructed 
as  to  what  damages  they  might  give  and  how  the 
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mle  of  the  damans  ihould  be  applied,  a  ver- 
dict for  nominal  damages  was  not  objectionable 
because  no  instructions  were  asked  or  given  as 
to  nominal  damages. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  il  774-776,  782 :  Dec  Dig.  i  329.*1 
5.  Trial  (S  329*)— Vebdict— Rxsponbiveress. 
Plaintiff  sued  for  a  deposit  under  an  auto- 
mobile sales  agency  contract  binding  plaintiff  to 
purchase  15  cars  from  defendant,  claiming  un- 
der a  modification  made  by  defendant's  agent 
the  next  day  after  the  signing  of  the  contract  re- 
lieving the  plaintiff  of  the  duty  of  purchasing 
any  more  cars  than  he  sold.  Defendant  denied 
the  agent's  authority  to  make  the  modification, 
and  filed  a  counterclaim  for  damages  for  plain- 
tiff's breach  of  the  contract  by  failing  to  pur- 
chase any  of  the  cars.  Held,  that  a  verdict  for 
defendant  on  plaintiff's  cause  of  action  and 
awarding  defendant  nominal  damages  should  be 
construed  to  mean  that  plaintiff  was  not  entitled 
to  recover  anything  from  the  defendant,  and 
that  defendant  while  sustaining  its  counterclaim 
suffered  no  damage  or  that  oy  retaining  the 
deposit  its  damage  was  covered,  and  was  there- 
fore within  the  Issues. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  SI  774-776,  782 ;    Dec.  Dig.  {  329.*] 

Appeal  from  St.  Louis  Circuit  Court;  ^• 
gene  McQuillan,  Judge. 

Action  by  Alvah  M.  Thompson  against  the 
Joseph  W.  Moon  Buggy  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
flrmed. 

George  B.  Webster,  for  appellant  Wll- 
fley,  Mclntyre  &  Nardln,  for  respondent 

REYNOLDS,  P.  J.  The  petition  upon 
which  the  case  was  tried  contains  three 
counts,  the  first  on  a  contract  of  date  Jan- 
uary 29,  1907,  as  modified  by  a  memorandum 
of  January  30,  1907,  It  being  averred  that 
$1,000  had  been  paid  on  the  price  of  15 
motor  cars  contracted  for,  and  that  subse- 
quently, on  January  30th,  "the  said  contract 
was  modified  by  the  mutual  consent  of  the 
plaintiff  and  the  defendant  so  as  to  release 
the  plaintiff  from  the  obligation  to  purchase 
the  15  motor  cars  above  ipentloned;  that 
thereafter,  to  wit,  on  November  5.  1907,  the 
plaintiff  demanded  of  the  defendant  the  re- 
turn of  the  said  sum  of  |1,000  so  paid  by  him 
to  It  as  aforesaid,  but  that  the  defendant 
failed  and  refused  to  repay  the  said  sum 
to  plaintiff,  and  now  wrongfully  withholds 
the  same."  Judgment  is  demanded  for  this 
sum  and  interest  and  costs.  This  contract 
and  memorandum  will  be  referred  to  here- 
after. For  a  second  cause  of  action,  it  Is 
averred  that  entering  Into  the  contract  of 
the  29th  of  January  aforesaid,  and  on  the 
faith  of  It,  plaintiff  had  rented  a  store  In 
Boston,  and  at  great  expense  had  prepared 
and  furnished  suitable  quarters  therein  for 
the  sale,  repair,  and  storage  of  defendant's 
motor  cars  and  automobiles ;  that  defendant 
shipped  to  plaintiff  one  automobile  of  Its 
manufacture,  warranted  by  It  to  be  suitable 
for  the  purposes  of  demonstration,  but  that 
it  was   so   defectively   constructed   that   It 


could  not  be  operated  or  made  to  run,  and 
that  by  reason  of  the  premises  plaintiff  had 
been  unable  to  operate  the  business  of  sell- 
ing automobiles  during  the  season  and  lost 
the  value  of  the  garage  and  quarters  pre- 
pared and  furnished  by  him,  to  bis  damage 
in  the  sum  of  |2,500,  for  which  he  demands 
Judgment  There  was  a  third  count  In  the 
petition,  but  It  was  abandoned. 

The  answer,  admitting  the  execution  of 
the  contract  of  the  29th  of  January,  but  spe- 
cifically denying  the  execution  of  the  con- 
tract of  January  30th,  or  any  other  modifica- 
tion of  the  contract  of  January  29tb,  and 
denying  plaintiff's  right  to  recover  on  either 
count,  avers  that  defendant  had  complied 
with  the  contract  of  the  29th  of  January  so 
far  as  It  was  required,  but  that  plaintiff  vio- 
lated It  and  failed  to  comply  with  It  As 
a  further  answer  to  the  second  count  again 
repeating  the  averments  as  to  the  contract 
of  January  29th  and  denying  all  other  alle- 
gations in  the  second  count  it  Is  averred 
that  the  garage  referred  to  by  plaintiff  was 
constructed  prior  to  the  execution  of  the 
contract.  It  Is  also  averred  that  defendant 
complied  on  Its  part  with  the  contract  and 
that  whatever  loss  plaintiff  sustained  was 
the  result  of  his  own  carelessness  and  the 
negligent  manner  in  which  he  conducted  and 
managed  his  business,  and  his  failure  to 
comply  with  the  terms  of  the  contract.  Fur- 
ther answering,  and  In  addition  to  the  two 
defenses  above  set  out,  defendant  Interposed 
two  counterclaims.  The  first  set  up  the  con- 
tract, and  averring  performance  of  It  On 
Its  part  <ind  the  failure  of  plaintiff  to  take 
the  16  machines  or  any  part  thereof,  the 
readiness  of  defendant  and  Its  offer  to  de- 
liver the  same  to  plaintiff  and  bis  refusal 
to  accept  and,  setting  out  that  its  profit  on 
each  would  have  been  $200,  defendant  asks 
$3,000  damages.  By  Its  second  counterclaim 
defendant  set  up  the  contract  of  January 
28th,  averred  its  readiness  and  willingness 
to  perform,  averred  that  on  March  G,  1907. 
it  shipped  a  car  to  plaintiff  for  the  agreed 
price  and  for  which  he  paid,  that  afterwards 
it  replaced  the  car  with  another  with  the 
underatanding  and  agreement  with  plaintiff 
at  the  time  that  he  Immediately  return  the 
first  car  to  defendant  that  he  failed  and  re- 
fused to  return  it,  but  retained  and  made  use 
of  It  until  August  5,  1907,  after  It  had  been 
so  used  as  to  damage  It  and  render  it  nec- 
essary for  defendant  to  expend  upon  it  a 
large  sum  In  repairs  and  sell  It  as  a  sec- 
ondhand car  at  a  loss,  and  defendant  pray- 
ed Judgment  against  plaintiff  in  consequence 
in  the  sum  of  $1,000.  The  reply,  after  a  de- 
nial of  all  new  matter,  set  up  that  as  to 
the  second  counterclaim  the  first  car  ship- 
ped was  so  defective  that  It  could  not  be 
operate'd,  and,  when  the  second  car  arrived, 
it  was  also  defective ;  that  plaintiff  reported 
this  to  defendant  who  thereupon  agreed  that 
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plaintiff  miglit  keep  the  first  car  shipped 
until  the  second  could  be  repaired,  and  that. 
as  soon  as  that  was  done,  plaintiff  returned 
the  first  car  to  defendant  in  finst-claas  condi- 
tion. At  the  trial  of  the  case  before  the 
court  and  a  Jury  evidence  was  Introduced 
by  the  respective  parties  along  the  lines  of 
the  pleadings.  So  far  as  material  to  the 
determination  of  the  points  now  presented, 
it  was  substantially  as  follows:  Plaintiff  on 
or  about  January  29,  1007,  entered  into  a 
contract  with  defendant,  a  Missouri  corpo- 
ration, the  latter  acting  through  one  Kehew, 
a  salesman,  as  defendant  claims,  or  sales 
manager,  as  plaintiff  and  Kehew  claim,  in 
which  contract  it  is  recited  that  plaintiff, 
proposing  to  engage  in  the  sale  of  motor  cars 
manufactured  by  defendant  In  territory  des- 
ignated, desired  to  buy  a  certain  number  of 
defendant's  motor  cars  which  might  be  re- 
sold by  plaintiff  within  that  territory  upon 
terms  set  out  in  the  contract.  With  the 
above  preamble  the  contract  recites  that. 
In  consideration  of  the  mutual  promises, 
plaintiff  agreed  to  purchase  of  defendant  15 
motor  cars  of  a  model  and  at  the  list  price 
Indicated,  f.  o.  b.  cars  St.  Iiouis,  less  a  dis- 
count named,  the  delivery  of  the  cars  to  be 
in  March,  April,  May,  and  June,  1907,  one 
of  the  above  cars  to  be  shipped  as  soon  as 
possible,  plaintiff  agreeing  to  pay  as  follows: 
"$1,000  shall  be  paid  to  first  party  immedi- 
ately upon  the  execution  of  this  contract: 
the  balance  due  on  each  car  shall  be  paid 
on  presentation  of  a  sight  draft  attached  to 
bill  of  lading  for  said  cars  at  the  time^r 
times  above  fixed  for  delivery.  This  $1,000 
to  be  applied  as  a  credit  upon  the  shipment 
of  the  15th  car."  The  contract  is  on  a  print- 
ed blank,  and  purports  to  have  been  entered 
into  January  29,  1907,  and  is  signed  in  du- 
plicate, "Joseph  W.  Moon  Buggy  Company, 
by  Geo.  F.  Kehew,  Sales  Mgr."  Below  the 
signature,  printed  at  the  foot  of  the  blank, 
appears  this:  "Subject  to  approval  at  the 
Home  OfiSce,  St.  Louis,  Mo."  The  contract 
in  the  abstract  and  apparently  in  evidence 
does  not  appear  to  have  been  signed  by 
plaintiff,  but  we  gather  from  the  evidence 
that  plaintiff  did  sign  the  one  mailed  by 
Kehew  to  defendant.  In  addition  to  this 
contract,  a  typewritten  paper  was  Introduced 
in  evidence,  addressed  to  plaintiff,  and  as 
follows:  "Dear  Sir:  In  consideration  of 
.vour  undertaking  the  agency  of  our  car  un- 
der the  terms  of  an  agreement  of  even  date 
we  hereby  modify  the  terms  of  said  agree- 
ment as  follows,  to-wlt:  We  hereby  release 
you  from  any  obligation  to  purchase  from 
us-  the  fifteen  (15)  cars  referred  to  in  para- 
graph 1  of  the  agreement,  it  being  the  pur- 
pose of  this  modlflcntion  of  the  contract  that, 
during  the  term  of  the  agency,  you  shall 
use  your  best  efforts  to  sell  said  fifteen  or 
more  cars,  but  that  you  are  not  to  be  obligat- 
ed to  purchase  from  us  any  more  cars  than 
you  are  able  to  sell.  Yours  tnily,  Moon 
Motor  Car  Co.,  Geo.  r.  Kehew,  Sales  Mgr. 


Boston,  Jan.  30,  1907."  It  appears  that  the 
Joseph  W.  Moon  Buggy  Company  also  car- 
ried on  the  business  of  manufacturing  mo- 
tors under  the  name  of  Moon  Motor  Car 
Company  and  advertised  motors  under  that 
name,  but  that  some  time  after  the  date  of 
this  memorandum  letter  above  referred  to, 
its  members  organized  a  separate  corpora- 
tion under  the  name,  "Moon  Motor  Car  Com- 
pany." Both  of  these  papers  were  signed 
at  Boston,  Mass.,  where  plaintiff  had  liis 
place  of  business.  Only  two  motors  were 
shipped  to  plaintiff  by  defendant;  one  only 
being  paid  for.  The  first  one  sent  was  held 
to  be  unsatisfactory,  and  a  second  one  was 
sent  to  take  its  place  pending  the  repair  ot 
the  first.  After  some  delay  the  first  was  re- 
turned to  defendant ;  the  second  being  re- 
tained. No  other  cars  were  ever  ordered  by 
plaintiff  nor  sent  by  defendant,  nor  did  de- 
fendant ever  offer  to  send  others,  nor  was 
the  $1,000  credited  on  the  purchase  of  the 
one  retained;  In  fact,  plaintiff  does  not 
seem  to  have  asked  to  have  that  done,  but 
apparently  left  it  for  final  settlement.  The 
deal  between  the  parties  seems  to  have  been 
abandoned  about  November,  1907.  On  the 
2d  of  that  month  plaintiff  wrote  to  defend- 
ant that  he  bad  quit  the  business  and  leased 
his  garage  to  another  party,  and  advised 
defendant  that  he  was  drawing  on  It  that 
day  for  the  $1,000  deposited.  This  Is  the 
first  reference  that  either  party  seems  to  have 
made  In  correspondence  between  them  to 
this  $1,000.  It  appears  from  letters  of  plain- 
tiff Introduced  in  evidence  by  defendant  that- 
after  this  notice  of  plaintiff  that  he  liad 
drawn  on  defendant  for  the  $1,000,  the  par- 
ties entered  upon  some  negotiations  to  tlie 
effect  that.  Instead  of  defendant  sendin;! 
back  the  $1,000,  It  endeavored  to  induce 
plaintiff  to  trade  for  a  car.  a  mnabont  ap- 
parently, at  $1,500.  and  apply  the  $1,000  on 
the  trade.  Plaintiff  declined  to  take  a  ma- 
chine at  that  psice,  saying  that  it  was  more 
than  he  could  pay.  This  seems  to  have  end- 
ed the  correspondence  between  them. 

Testifying  as  to  his  authority  and  a!> 
to  the  transaction,  Kehew  stated  that  he  was 
sales  manager  of  the  automobile  department 
of  defendant;  that  his  duties  consisted  in 
opening  and  closing  agencies  In  the  varionx 
cities  of  the  United  States  which  covered 
soliciting  business  in  the  name  of  the  Joseph 
W.  Moon  Buggy  Company,  establishment  of 
agencies  and  for  the  sale  of  Moon  cars  In 
the  various  cities  he  visited,  acting  as  their 
representative  at  the  time,  and  closing  deals 
in  their  name  by  his  signature  as  representa- 
tive for  them  as  sales  manager  and  sole 
representative.  He  stated  that  he  had  sign- 
ed the  contract  of  date  January  29th,  and 
that  the  agreement  of  date  January  30th 
constituted  a  part  of  the  original  agreement ; 
that  he  had  entered  into  the  agreement  evi- 
denced by  this  memorandum  with  Mr. 
Thompson  (plaintlfT)  at  the  office  of  the  lat 
ter's  attorney  in  Boston  on  January  30,  1907. 
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Asked  to  state  the  clrcumstauces  under 
which  this  latter  paper  had  been  executed, 
he  stated  that  Mr.  Thompson  said  he  was 
afruld  he  would  not  be  able  to  sell  th^  10 
ears  referred  to  In  the  original  agreement, 
and.  In  order  to  release  him  from  any  liabil- 
ity in  regard  to  the  purchase  of  the  15  cars, 
this  second  agreement  was  drawn  up.  Ask- 
ed why  he'  had  signed  the  name,  "  Moon  Mo- 
tor Car  Company,"  to  it,  when  there  was  no 
such  company  at  that  time,  he  stated  that 
defendant  was  then  operating  the  automobile 
business  under  that  name.  He  further  tes- 
tified that  he  had  reported  both  of  these 
transactions  to  the  Moon  Motor  Car  Gom- 
I>any;  that  after  the  contract  of  January 
20th  was  signed  he  had  mailed  his  duplicate 
copy  to  defendant,'  and,  after  the  modified 
agreement  of  date  January  30th  was  signed, 
he  had  mailed  a  duplicate  copy  of  that  to 
defendant,  being  mailed  within  24  or  possi- 
bly 48  hours  of  their  execution.  Asked  if 
he  had,  before  making  the  hiodlfied  agree- 
ment of  January  30th,  obtained  authority 
from  defendant  to  make  this  modification, 
be  said  that  he  had  not.  Being  asked  in 
redirect  examination  why  he  did  not  obtain 
this  authority,  he  answered  that  because, 
as  their  sales  manager,  he  considered  it  his 
duty  to  close  any  and  all  such  agencies  to 
the  best  possible  advantage  of  the  Joseph 
W.  Moon  Buggy  Company,  as  he  had  done 
in  this  Instance.  Asked  If  he  had  authority 
from  the  company  to  make  this  agreement, 
he  answered  that  he  had.  Plaintiff  himseit 
testifying,  asked  if  he  knew  the  position 
Kehew  held  as  representing  defendant,  said 
he  knew  him  as  a  sales  manager  and  agent 
of  defendant 

Mr.  Moon,  the  president  of  defendant,  tes- 
tified that  Kehew  had  been  engaged  by  one 
of  the  agents  of  defendant  as  salesman;  that 
lie  himself  (Moon)  was  the  sales  manager  at 
that  time  of  the  defendant  company,  and 
was  its  only  sales  manager;  that  the  form 
on  which  the  first  contract  was  drawn  up 
was  the  only  one  furnished  to  their  sales 
agents  or  salesmen,  and  that  there  was 
printed  on  that  form  the  words,  "all  con- 
tracts are  subject  to  the  approval  of  the 
home  office";  that  he  had  received  this  con- 
tract of  date  January  29th  shortly  after 
that  date,  and  it  was  accompanied  by  a  check 
for  $1,000;  that  it  came  from  Kehew  and 
he  had  acknowledged  the  receipt  of  it  to 
Kehew;  that  the  first  time  he  had  heard  of 
this  memorandum  contract  dated  January  30, 
1007,  was  some  time  in  February,  1908;  that 
the  first  time  he  had  heard  of  plaintiff  de- 
manding the  $1,000  was  in  November,  1907. 
He  testified  that  the  memorandum  or  letter 
of  date  January  30,  1907,  did  not  accompany 
the  contract  of  date  January  29th  when  re- 
ceived at  the  defendant's  office  in  St  Louis. 
Beyond  testimony  as  to  the  condition  of  the 
machine  sent  on  and  matters  relating  to 
the  willingness  and  ability  of  defendant  to 
fumlsli  all  the  15  machines  that  it  claimed 


plaintiff  had  contracted  for,  and  evidence  to 
support  the  respective  claims  for  damages, 
it  being  admitted  that  plaintiff  had  only  or- 
dered this  one  machine  and  no  other,  except 
the  one  referred  to  in  exchange  for  it,  that 
he  had  paid  for  the  one,  and  that  defendant 
had  never  offered  to  ship  any  other  machines 
to  plaintiff,  this  is  practically  the  evidence 
in  the  case. 

As  the  contention  of  counsel  here  turns  ui)- 
on  two  Instructions,  one  given  at  the  in- 
stance of  plaintiff,  the  other  at  the  Instance 
of  defendant,  it  is  not  necessary  to  notice 
the  other  instructions.  These  two  instruc- 
tions are  numbered  5  and  8.  That  given  at 
the  instance  of  plaintiff  is  numbered  5,  aud 
Is  as  follows.  "(5)  If  you  find  and  believe 
from  the  evidence  that  George  F.  Kehew 
was  authorized  by  the  defendant  to  make 
contracts  for  establishing  agencies  for  the 
sale  and  disposition  of  its  motor  cars,  or 
held  him  out  to  the  plaintiff  or  others  as 
having  such  power,  then  the.  plaintiff  was 
entitled  to  assume  that  he  had  authority  to 
bind  the  defendant  as  to  all  matters  pertain- 
ing to  the  establishment  of  such  agency  and 
aa  to  terms  and  conditions  of  such  contracts 
as  he  made,  or  may  have  made,  for  the  de- 
fendant. If,  therefore,  you  find  and  believe 
from  the  evidence  that  the  writing  of  Janu- 
ary 30,  1907,  was  a  part  of  the  agreement 
with  the  plaintiff  dated  January  29,  1907, 
aud  was  so  intended  by  him  aud  Kehew, 
then  you  are  instructed  that  the  defendant 
is  bound  by  it  unless  the  plaintiff  had  notice 
that  Kehew  was  not  authorized  by  the  de- 
fendant to  make  the  contract  of  January  30, 
1007,  and  the  burden  of  proof  is  upon  the 
defendant  to  establish  by  a  preponderance 
of  the  evidence  that  the  plaintiff  had  any 
such  notice  before  executing  the  said  con- 
tract" That  given  at  the  instance  of  de- 
fendant is  numbered  8,  and  is  as  follows: 
"(8)  Unless  you  believe  from  the  evidence 
that  George  F.  Kehew  had  authority  from 
defendant  to  modify  the  contract  of  January 
29,  1907,  or  that  the  defendant  afterwards 
had  knowledge  of  said  modification  and  rati- 
fied the  same,  you  will  find  for  the  defendant 
on  the  first  count  of  plaintiff's  petition." 
The  jury  returned  a  verdict  in  favor  of  de- 
fendant and  against  plaintiff  on  both  counts 
of  plalntifTs  petition,  against  defendant  on 
its  first  counterclaim,  in  favor  of  defendant 
on  its  second  counterclaim,  awarding  defend- 
ant one  cent  damages  under  that  counter- 
claim. 

The  assignments  of  error  by  counsel  for 
defendant  are,  first,  that  the  fifth  instruc- 
tion, given  at  the  request  of  plaintiff,  and 
the  eighth  instruction,  given  at  the  request 
of  defendant,  were  In  Irreconcilable  conflict; 
second,  that  the  verdict  is  in  direct  conflict 
with  the  instructions  and  so  inconsistent  as 
to  make  plain  the  fact  that  the  Jury  either 
willfully  disregarded  the  court's  Instructions 
or  failed  to  comprehend  the  issues  submitted 
to   them  aud  to  consider  the  evidence  on 
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those  Issues.  We  are  unable  to  agree  with 
the  learned  counsel  for  appellant  that  either 
of  those  assignments  of  error  will  avail.  In- 
struction No.  5,  the  one  asked  and  given  at 
the  request  of  plaintiff,  proceeds  upon  the 
theory  that  the  evidence  In  the  case  showed 
apparent  authority  on  the  part  of  Kehew  to 
make  contracts  without  first  submitting  them 
to  the  approval  of  his  principal,  or  that  de- 
fendant had  held  blm  out  to  plaintiff  or  oth- 
ers dealing  with  blm  as  an  agent  having 
such  general  power.  That  is  plaintiff's  the- 
ory and  the  theory  of  this  instruction.  The 
theory  of  instruction  No.  8,  given  at  the  In- 
stance of  defendant,  in  effect,  tells  the  jury 
that  unless  they  find  from  the  evidence  that 
Kehew  had  the  authority  to  modify  the  con- 
tract, they  could  not  find  for  plaintiff,  unless 
they  found  that  defendant,  with  knowledge 
of  the  modification  of  the  contract,  had  rati- 
fied It.  That  is  defendant's  theory.  The 
learned  counsel  for  appellant  Is  correct  in 
claiming  conflict.  He,  however,  contends 
with  great  vigor  that,  these  two  Instructions 
being  inconsistent,  he  is  not  estopped  from 
claiming  reversible  error,  even  if  he  had  In- 
vited error  himself  In  asking  a  wrong  dec- 
laration of  law.  Counsel  cites  several  deci- 
sions which  he  claims  to  be  in  support  of 
this  proposition,  among  others  that  of  Blue- 
dorn  V.  Missouri  Pac.  Ky.  Co.,  108  Mo.  439, 
18  S.  W.  1103,  32  Am.  St.  Rep.  015.  Learned 
counsel,  however,  has  overlooked  tbe  fact 
that  the  authority  of  the  Bluedorn  decision 
was  thoroughly  and  completely  destroyed  by 
the  decision  of  our  Supreme  Court  In  Baker 
V.  K.  C,  Ft.  8.  &  M.  R.  Co.,  122  Mo.  533,  26 
S.  W.  20;  Christian  v.  Connecticut  Mut  Life 
Ins.  Co.,  143  Mo.  460,  43  8.  W.  208;  Hall  v.  Mo. 
Pac.  R.  Co.,  219  Mo.  533, 118  S.  W.  56.  In  this 
latter  case  Judge  Graves  quotes  (219  Mo.,  loc. 
cit.  592, 118  S.  W.  67)  the  very  emphatic  lan- 
guage of  Judge  Sherwood  in  the  Christian 
Case,  In  which,  referring  to  tbe  contention 
that  self-invited  error  was  ground  for  re- 
versal, says  that  "this  heresy  was  not  long 
lived.  It  received  its  coup  de  grace  In  Bak- 
er V.  Railroad,  122  Mo.  533  [26  8.  W.  20]." 
Assuming  these  two  instructions  are  conflict- 
ing, we  are  to  determine  which  is  correct, 
under  the  evidence  in  the  case.  It  is  entire- 
ly immaterial  which  of  these  two  instruc- 
tions was  given  first  The  point  Is,  which 
Is  correct?  If  that  given  at  the  instance  of 
respondent  Is  Incorrect,  the  Judgment  must 
be  reversed.  If  that  given  at  tbe  Instance  of 
appellant  Is  erroneous,  then,  as  it  is  self-in- 
vited error,  appellant  cannot  derive  any  ad- 
vantage from  that  error.  We  hold  that  in- 
struction Mo.  5,  given  at  tbe  Instance  of 
plaintiff,  should  not  have  been  given.  On  a 
careful  reading  of  all  tbe  testimony  In  the 
case,  both  as  abstracted  by  appellant  and  as 
sbown  by  the  supplemental  statement  of 
counsel  for  defendant,  we  are  unable  to  dis- 
cover any  testimony  that  tends  to  show  ap- 
parent authority   in   the   agent  Kehew  to 


make  the  supplemental  contract  of  January 
30th,  or  to  show  that  defendant  held  Kebew 
out  as  an  agent  with  general  power  to  make 
contracts  for  the  sale  of  motors  or  for  the 
establishment  of  sales  agencies.  Tbe  con- 
tract of  January  29th,  a  printed  form  which 
was  to  be  filled  up  according  to  tbe  agree- 
ment of  the  parties,  with  names  and  amounts 
and  number  of  machines,  bore  on  its  face  in 
plain  and  unmistakable  terms  a  limitation 
upon  the  power  of  the  agent  Kehew.  It  did  it 
by  these  words,  "Subject  to  approval  at  the 
home  office,  St.  Louis,  Mo."  It  is  true  that 
no  such  clause  Is  on  the  typewritten,  sup- 
plemental, contract  But  with  the  prior  one 
before  him,  on  a  printed  blank,  plaintiff 
must  be  charged  with  knowledge  of  tbe  lim- 
itation of  tbe  authority  of  Mr.  Kebew.  Mr. 
Kehew's  employment,  it  appears,  came  orig- 
inally from  a  Mr.  Moores,  who  was  tbe  de- 
signer of  defendant  He  was  tbe  party 
who  went  to  Boston  to  look  after  tbe  repairs 
and  overhauling  of  the  machines,  while  they 
were  being  repaired  or  reconstructed,  but 
there  is  not  a  particle  of  testimony  to  show 
that  at  that  time  there  was  any  discussion 
of  the  authority  of  the  agent  or  that  Moores 
had  given  Kehew  general  authority  There 
is  no  evidence  that  any  one  ever  gave  him 
any  general  authority,  or  that  the  president 
knew  that  tbe  modifled  contract  bad  ever 
been  entered  Into  until  after  November,  1907. 
The  testimony  of  Mr.. Moon  Is  emphatic  that 
he  never  saw  or  heard  of  it  until  after  No- 
vember, 1907.  So  that  we  are  unable,  after 
a  cai-eful  reading  of  all  tbe  testimony,  to 
find  any  on  which  to  base  an  instruction  cov- 
ering tbe  matter  of  apparent  authority,  as 
this  instruction  No.  5  does.  There  is  no  pre- 
tense of  express  authority.  Instruction  No.  3 
Is  a  correct  statement  of  tbe  law  as  applied 
to  the  facts  in  evidence. 

Counsel  for  appellant  contends  that  there 
Is  no  evidence  of  a  failure  to  ratify  the  sup- 
plemental contract  on  'the  part  of  defendant 
It  may  be  that  no  witness,  in  so  many  words, 
said  that  defendant  had  not  ratified  it  but 
no  one,  we  submit,  can  read  the  testimony 
In  the  case  and  arrive  at  any  other  conclu- 
sion than  that  taking  It  togepier.  It  8ho^vs- 
an  entire  lack  of  ratification.  Want  of  as- 
sent or  want  of  ratification  is  proven  as 
clearly  as  it  is  generally  possible  to  prove  a 
negative. 

The  second  proposition,  that  tbe  verdict 
is  either  in  direct  confiict  with  instructions 
or  so  Inconsistent  as  to  make  plain  the  fact 
that  the  jury  either  willfully  disregarded 
the  court's  instructions  or  failed  to  compre- 
hend tbe  issues  submitted  to  them  or  to  con- 
sider tbe  evidence  on  those  issues,  is  also  un- 
tenable. Tbe  plain  Intent  of  the  jury  was 
to  hold  that  under  the  facts  In  evidence  in 
the  case  and  tbe  law  as  given  to  them  by 
the  court  plaintiff  was  not  entitled  to  recov- 
er anything  and  that  defendant  while  sus- 
taining its  second  count,  suffered  no  damage^ 
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or  that,  by  retaining  the  $1,000,  Ita  damage 
was  covered.  In  brief,  tbe  verdict  left  tbe 
parties  Just  where  they  had  placed  them- 
selves. The  verdict  Is  within  the  issues,  and 
is  warranted  by  the  evidence  In  the  case. 
While  it  is  true  that  no  instructions  were 
asked  or  given  as  to  nominal  damages,  the 
Jury  were  correctly  instructed  as  to  what 
damages  they  might  give,  and  how  tbe  rule 
of  damages  was  to  be  applied. 

On  consideration  of  the  whole  case,  we 
have  concluded  that  the  verdict  Is  for  the 
right  party,  and  the  Judgment  of  the  circuit 
court  should  be,  and  it  is,  afiSrmed, 

NORTONI  and  CAULFIELD,  JJ.,  concur. 


DE  VAN  ROSE  v.  THOLBORN. 

(Springfield  Court  of  Appeals.     Missouri.     Feb. 

6,  1911.    Rehearing  Denied  March  7,  1911.) 

1.  Libel  and  Slander  (|  41*) — "Quaufied 
Privilege"— Pbivileoe. 

A  "qualified  privilege"  extends  to  all  com- 
munications made  bona  fide  on  any  matter  in 
which  tbe  party  communicating  has  an  interest, 
or  in  reference  to  which  he  owes  a  duty  to  a 
person  having  a  corresponding  interest  or  duty, 
and  to  cases  where  the  duty  is  not  a  legal  one, 
bat  is  of  a  moral  or  social  character  of  imper- 
fect obligation. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  127-129;    Dec.  Dig.  i 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  5877.] 

2.  Libel  and  Slander  ({  51*)  —  Qualified 
Privilege— Malice. 

In  an  action  for  slander  because  defendant 
stated  to  I.  that  P.  "spent  the  night"  with 
plaintiff,  defendant  testified  that  P.  came  to 
worit  for  him  as  a  stranger,  and  was  desirious 
of  finding  a  place  to  room,  and  that  defendant 
introduced  him  to  I.  and  recommended  bim  so 
that  I.  let  him  a  room  in  his  house,  and  that 
defendant  was  thereafter  informed  that  P.  spent 
a  night  with  plaintiff  in  her  room,  and  that 
he  thought  it  his  duty  to  inform  I.  of  such  fact. 
Held,  that  the  commnnication  was  not  a  privi- 
leged one  if  spoken  with  actual  malice. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {{  140-150;    Dec.  Dig.  { 

8.  Libel  and  Slander  (§  104*)— Evidence. 

Evidence  that  defendant  at  another  time 
asked  I.  if  plaintiff  was  rooming  at  his  bouse, 
and  stated  that,  if  so,  I.  had  better  Investigate 
her  character,  was  admissible  as  tending  to 
show  actual  malice. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  f{  286-289;  Dec.  Dig.  { 
104.*] 

4.  Libel  and  Slander  (g  110*)— Evidence. 

In  slander  for  words  imputing  unchastity 
to  a  woman,  defendant  might  not  attack  her 
reputation  or  character  by  showing  specific  acts 
of  immorality. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {  312 ;   Dec.  Dig.  §  110.*] 

5.  New  Trial  ({  47*)— Misconduct  or  Jury. 

That  one  of  the  jurors,  after  being  released 
for  tbe  night,  walked  home  with  a  woman  who 
bad  been  subptenaed  as  a  witness  for  plaintiff 
and  who  was  a  friend  of  tbe  plaintiff,  and  that 


tbe  juror  and  the  witness  had  been  seen  in  a 
whispered  conversation  before  leaving  the  court- 
house, was  not  ground  for  a  new  trial  after  ver- 
dict for  plaintiff,  where  affidavits  were  filed  by 
the  juror  and  tbe  witness  in  which  they  stated 
that  tbe  case  was  not  mentioned  in  their  con- 
versation. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  88-95 ;    Dec.  Dig.  |  47.*] 

Appeal  from  Circuit  Court,  Jasper  County ; 
David  E.  Blair,  Judge. 

Action  by  Patti  De  Van  Rose  against 
Walter  Tholbom.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

M.  R.  Lively,  for  appellant  Clay  &  Da- 
vis, for  respondent 

COX,  J.  Action  for  slander.  Plaintiff  re- 
covered a  verdict  for  actual  damages  in  the 
sum  of  $800,  and  defendant  has  appealed. 

The  petition  charged  defendant  with  hav- 
ing made  various  slanderous  statements  re- 
lating to  plaintiff's  character,  but  only  two 
were  submitted  to  the  Jury,  to  wit:  That 
defendant.  In  a  conversation  with  one  George 
Post,  used  the  following  language  In  rela- 
tion to  plaintiff,  "You  spent  the  night  with 
Mrs.  Rose";  and  that  defendant  had.  In  a 
conversation  with  one  Andy  Mclnturff,  used 
the  following  language  In  relation  to  plain- 
tiff, "Post  spent  the  night  with  Mrs.  Rose, 
and  Mrs.  Smith  said  she  would  mal(e  an  af- 
fidavit to  It."  Defendant  filed  an  answer  In 
which  be  had  admitted  making  both  of  these 
statements,  but  Justified  on  the  ground  that 
they  were  privileged  communications.  Dur- 
ing the  trial  defendant  was  permitted  to 
amend  his  answer  by  striking  out  that  part 
in  which  he  had  admitted  making  the  state- 
ment to  Post.  After  having  withdrawn  this 
part  of  his  answer,  the  plaintiff  offered  the 
withdrawn  portion  In  evidence  before  the 
Jury  as  an  admission  on  the  part  of  defend- 
ant 

D^endant,  In  his  motion  for  new  trial, 
assigned  24  errors  committed  by  the  trial 
court,  all  of  which  we  cannot  notice  In  de- 
tail, but  win  consider  only  those  which  we 
deem  material  as  appears  from  the  record 
In  this  case. 

The  petition  alleged  that  defendant  meant 
by  the  language  used  to  charge  her  with  hav- 
ing had  illicit  sexual  Intercourse  with  one 
George  Post.  When  the  case  went  to  the 
Jury,  defendant  was  In  the  position  of  having 
admitted  using  the  language  the  petition 
charged  he  had  used  In  the  presence  of  wit- 
ness Mclnturff,  and  his  only  defense  to  it 
was  that  under  the  circumstances  the  com- 
munication was  privileged. 

Privileged  communications  are  of  two  char- 
acters—absolute and  qualified.  A  qualified 
privilege  extends  to  all  communications  made 
bona  fide  upon  any  subject-matter  In  which 
the  party  communicating  has  an  Interest,  or 
In  reference  to  which  he  owes  a  duty  to  a 
person   having  a   corresponding  Interest  or 


•Foi  other  cue*  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  8«rlM  *  Rep'r  Indexes 


Digitized  by 


Google 


1094 


184  SOUTHWESTERN  REPORTER 


(Mo. 


duty;  and  to  cases  where  the  duty  Is  not  a 
legal  one,  but  where  It  Is  of  a  moral  or  so- 
cial character  of  imperfect  obligation.  Fin- 
ley  V.  Steele,  159  Mo.  299,  60  S.  W.  108,  52 
L.  R.  A.  852;  Holmes  v.  Royal  Fraternal 
Union,  222  Mo.  556,  568,  121  S.  W.  100,  26 
L.  R.  A.  (N.  S.)  1080.  If  the  communication 
was  privileged  in  this  case  at  all,  it  was  only 
a  qualified  prl^'ilege.  Defendant,  In  order  to 
bring  himself  within  the  rule  apt)lied  to  a 
qualified  privileged  communication,  testified 
that  he  was  postmaster  at  Webb  City,  and 
that  Post  came  to  Webb  City  a  stranger  to 
clerk  in  the  post  office,  and  was  desirous  of 
finding  a  place  to  room,  and.  In  order  to  ac- 
commodate him,  defendant  had  taken  him 
to  witness  Mclnturff's  and  introduced  him 
to  McInturfC  and  recommended  him  as  being 
a  proper  person  to  whom  Mclnturff  might  let 
a  room,  and  that  Post  was  a  gentleman  and 
would  be  a  proper  person  for  Mclnturff  to 
I^ermit  to  associate  with  bis  family;  that, 
while  Post  was  occupying  a  room  at  Mcln- 
turff's home,  defendant  bad  been  informed 
by  Mrs.  Smith,  who  kept  a  rooming  house 
lu  the  city,  and  in  whose  house  the  plain- 
tiff had  roomed,  that  Post  had  spent  the 
night  with  the  plaintiff  in  her  room  in  the 
rooming  house  of  Mrs.  Smith,  and  that  he 
thought  it  was  bis  duty  to  inform  Mclnturff 
how  Post  was  conducting  hhnself  by  reason 
of  the  fact  that  he  had  been  Instrumental  in 
Post  securing  a  room  at  the  home  of  Mcln- 
turff, and  in  discharge  of  that  duty  he  had 
made  the  statement  to  Mclnturff  which  the 
l)etition  charged  that  he  did  make. 

Defendant  contends  that  under  this  testi- 
mony It  was  the  duty  of  the  court  to  in- 
struct the  Jury  that,  if  they  should  believe 
from  the  evidence  that  defendant  made  the 
statements  charged  under  such  circumstanc- 
es, it  was  a  privileged  communication,  and 
the  issues  should  be  found  for  defendant. 
The  court  did  not  give  the  instruction  as 
asked,  but  did  give  it  as  asked  except  that 
it  added  to  it  the  following,  "Unless  you 
find  that  defendant  spoke  such  words  with 
actual  malice,"  and  defendant  now  contends 
that  the  addition  of  these  words  constituted 
error.  We  do  not  think  so.  If  the  words 
spoken  were  spoken  under  the  circumstances 
detailed  in  the  instruction,  and  as  above  in- 
dicated, they  were  privileged,  provided  they 
were  spoken  in  good  faith  and  under  a  sense 
of  duty  which  defendant  felt  that  he  owed  to 
Mclnturff  to  give  him  information  In  rela- 
tion to  the  conduct  of  Post;  but  it  was  not 
an  absolute  privileged  communication,  and 
was  only  a  privileged  communication  if  spo- 
ken in  good  faith  and  from  a  sense  of  duty, 
and  if  it  was  spoken  with  actual  malice  it 
was  not  a  privileged  communicatlou.  Even 
though  circumstances  may  exist  which  would 
justify  a  person  in  making  a  statement  to 
another  which  would  rob  it  of  its  slander- 
ous character  which  it  would  otherwise  pos- 
sess, yet  if  the  party  making  these  state- 
ments does  not  make  it  from  a  sense  of  duty 


and  In  good  faith,  but  makes  It  from  a  ma- 
licious motive  and  from  a  feeling  of  personal 
ill  will,  or  with  a  desire  to  injure  the  per- 
son about  whom  the  language  is  used,  then 
the  rule  that  the  communication  was  privileg- 
ed cannot  apply,  and  defendant  must  be  held 
liable  for  his  language.  Finley  v.  Steele,  l.'i» 
Mo.  299,  60  S.  W.  108,  52  L.  R.  A.  852 ;  Mln- 
ter  V.  Bradstreet  Co.,  174  Mo.  444.  73  S.  W. 
GC8;  Holmes  v.  Royal  Fraternal  Union,  222 
Mo.  556,  121  S.  W.  100,  20  L.  R.  A.  (N.  S.) 
1080;  Yager  v.  Brace,  116  Mo.  App.  473,  93 
S.  W.  307. 

The  evidence  dlaclosea  that  Post  went  E^st 
upon  a  vacation,  and  that  while  he  was  gone 
the  plaintiff  moved  into  the  room  formerly 
occupied  by  Post  at  the  home  of  Mcln- 
turff, and  while  Mclnturff  was  testifying  as 
a  witness  he  was  permitted  to  testify  that 
defendant  at  one  time  in  a  conversation  with 
him  used  the  following  language  in  relation 
to  plaintiff:  "Is  that  Rose  woman  rooming 
at  your  house?  If  she  is,  you  had  better 
investigate  her  character."  It  is  contended 
by  defendant  that  the  admission  of  this  tes- 
timony was  error  for  the  reason  that  plain- 
tiff did  not  charge  in  her  petition  that  de- 
fendant had  used  this  language  in  relation 
to  her.  It  is  true  the  petition  does  not 
charge  the  use  of  this  language,  but  tbat  does 
not  render  it  Inadmissible.  It  was  admis- 
sible as  tending  to  show  express  or  actnal 
malice  on  the  part  of  defendant  toward  the 
plaintiff. 

Defendant  offered  to  show  by  witnesses 
tbat  the  plaintiff  had  been  seen  sitting  on 
the  lap  of  Post  In  her  room.  Upon  objection 
of  plaintiff  this  testimony  was  excluded,  and 
defendant  now  Insists  that  error  was  com- 
mitted in  that  respect.  It  was  not  permis- 
sible for  defendant  to  attack  the  reputation 
or  character  of  plaintiff  by  undertaking  to 
show  specific  acts  of  Immorality,  and  the 
court  rightly  excluded  the  offered  testimony. 
Yager  v.  Bruce,  116  Mo.  App.  473,  93  S.  W. 
307;  Shaefer  v.  Railroad,  98  Mo.  App.  445. 
454,  73  S.  W.  154 ;  State  v.  Gesell,  124  Mo. 
531,  27  S.  W.  1101 ;  Wright  v.  Kansas  City. 
187  Mo.  678,  603,  86  S.  W.  452. 

Defendant's  counsel  couteud.s  in  his  brief 
that  the  court  erred  In  submitting  to  the 
jury  the  charge  in  the  petition  that  defend- 
ant had  said  of  the  plaintiff,  "Post  spent  the 
night  with  Mrs.  Rose,"  on  the  ground  that 
there  was  no  evidence  that  defendant  used 
this  language.  Why  this  contention  should 
be  made  we  are  at  a  loss  to  understand,  for 
defendant  expressly  admitted  In  the  answer 
that  he  did  make  that  statement,  and,  be- 
sides. Mclnturff  testified  that  defendant  did 
use  that  language  concerning  the  plaintiff. 

Defendant  objected  to  all  the  instructions 
given  on  behalf  of  plaintiff  and  excepted  to 
the  refusal  of  all  asked  by  defendant  which 
were  not  given.  The  instructions  are  too 
numerous  and  too  voluminous  to  discuss  in 
detail ;  but  In  a  general  way  they  properly 
defined  to   the  Jury  what  is  a  "privileged 
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communication"  as  applied  to  this  case,  and 
told  the  jury  that,  If  defendant  used  the 
language  charged  against  him  In  good  faith 
and  under  a  sense  of  duty  which  he  felt  that 
he  owed  to  the  party  to  whom  he  was  mak- 
ing the  statement,  then  the  statement  was 
prlrlleged,  and  the  Issues  should  be  found 
for  defendant,  but  If  he  did  not  make  the 
statement  under  a  sense  of  duty,  but  made 
It  with  actual  malice,  then  the  communica- 
tion was  not  prlvUeged,  and,  if  the  Jury 
should  believe  that  the  language  used  was 
calculated  to  and  did  convey  to  the  minds 
of  his  hearers  the  meaning  that  defendant 
was  charging  plaintiff  with  having  had  Il- 
licit sexual  intercourse  with  one  Post,  then 
the  Issues  should  be  found  for  plaintiff.  As 
applied  to  the  testimony  In  this  case,  this 
was  a  correct  declaration  of  the  law,  the 
evidence  warranted  it,  the  Jury  has  found 
for  plaintiff,  and  their  verdict  is  binding 
upon  us. 

Defendant  also  contends  that  the  verdict 
should  have  been  set  aside  by  reason  of  the 
conduct  of  one  member  of  the  jury.  It  ap- 
pears from  the  affidavits  filed  in  support  of 
a  motion  for  new  trial  that  the  case  was 
closed  and  was  ready  to  submit  to  the  jury 
at  about  10  o'clock  p.  m. ;  that  one  of  the 
Jurors,  after  being  released  for  the  night, 
walked  home  with  a  lady  who  had  been 
subiKBnaed  as  a  witness  for  plaintiff  and 
who  was  a  friend  of  the  plaintiff;  that  the 
juror  and  the  witness  had  been  seen  in 
a  whispered  conversation  before  leaving 
the  courthouse.  Affidavits  were  also  filed, 
sworn  to  by  the  juror  and  the  lady  whom 
be  had  accompanied  home,  in  which  they 
both  stated  that  the  case  was  in  no  way 
mentioned  during  their  conversation.  The 
court,  having  overruled  the  motion  for  new 
trial,  must  have  been  satisfied  from  these 
affidavits  that  nothing  Improper  occurred, 
and  that  the  juror  was  In  no  way  Influenced 
by  his  association  with  this  woman.  We 
see  no  reason  for  Interfering  with  the  Judg- 
ment of  the  court  on  that  question. 

The  judgment  will  be  affirmed.  All  con- 
cur. 


NORVELL  V.  COOPER. 

(St.  L,on!8  Court  of  Appeals.    Missouri.    Fek 

21,  1011.    Rehearing  Denied  March 

7,  1911.) 

1.  Witnesses  (§  140*)  —  Compbtbnct  —  Dis- 

QUALiriCATION   —   PECUNIABy      INTEBKSI     — 
TBANSACnONS  WITH  DECEDENT. 

Rev.  St.  1909,  i  6S54,  provides  that  inter- 
est shall  not  disqualify  a  witness,  except  that, 
in  actions  where  one  of  the  original  parties  to 
the  contract  or  cause  of  action  is  dead,  the 
other  party  shall  not  testify  in  his  own  favor  or 
in  favor  of  any  party  claiming  under  him,  and 
no  party  whose  right  of  action  or  defense  is 
derived  to  him  from  one  who  is,  or  if  living 
wocid  be,  subject  to  sncb  disqualification,  shall 
testify  in  his  own  favor.    Beld,  that  a  child  and 


heir  of  intestate  was  not  disqualified  by  his 
pecuniary  interest  from  testifying  for  defendant 
in  an  action  against  an  administrator  upon  a 
promissory  note  executed  by  intestate. 

[Ed.   Note.— For  other  cases,   see   Witnesses 
Cent  Dig.  {  606;    Dec.  Dig.  i  140.»] 

2.  Witnesses  (§  140*)— Tbansactions  with 
Decedent— DisQUAxmcATioN — Husband. 

At  common  law  a  husband  was  incompe- 
tent to  testify  in  actions  to  which  his  wife  was 
a  party,  or,  though  not  a  party.  In  the  result 
of  which  she  had  a  direct  pecuniary  interest, 
and  he  remains  incompetent  to  testify  in  sucb 
cases  except  in  so  far  as  the  statute  has  remov- 
ed his  disqualification,  and  in  an  action  against 
an  administrator  on  a  note  executed  by  intes- 
tate the  husband  of  a  child  and  heir  of  intestate 
was  incompetent  to  testify  for  defendant. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  S  608;   Dec.  Dig.  f  140.*] 

3.  Witnesses  (|  181*)— Tbansactions  Affect- 
ing Decedent  —  Disqualification  — 
Waives 

As  a  rule,  the  right  to  object  to  a  witness 
as  incompetent  is  waived  if  the  objection  Is  not 
taken  at  the  earliest  opportunity,  so  that  plain- 
tiff, by  permitting  a  witness  for  defendant,  whose 
incompetency  he  knew  long  before  trial,  to  give 
considerable  testimony,  answering  17  questions, 
and  by  objecting  to  his  evidence  np_on_  another 
ground  liefore  objecting  because  of  his  incompe- 
tency, waived  such  incompetency,  on  the  ground 
that  witness  was  the  husband  of  a  person  pe- 
cuniarily interested  in  the  action,  which  sought 
recovery  on  a  note  claimed  to  have  been  execut- 
ed by  a  decedent. 

[Ed.  Note.— For  other  cases,   see   Witnesses. 
Cent.  Dig.  f§  727,  728;   Dec.  Dig.  $  181.»] 

4.  Witnesses  (8 181*)— Transactions  Affect- 
ing Decedent— Competency— Waiveb. 

Where,  in  such  case,  a  witness  was  per- 
mitted to  testify  at  a  former  trial  without  ob- 
jection, an  objection  to  his  competency  to  tes- 
tify at  a  second  trial  was  waived. 

[E5d.   Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  f§  727,  728;  Dec.  Dig.  §  181.*] 

5.  Appeai.  and  Ekbob  (§  702*)— Assignments 
OF  Bbbob— Reply  Brief.  .  _ 

An  assignment  of  error  In  givmg  mstruc- 
tions  will  not  be  considered  on  appeal,  where 
first  made  in  appellant's  reply  brief,  as  It  should 
have  been  made  in  her  original  brief,  or  in  a 
supplemental  brief  filed  by  leave. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 


.ppeal  an 
I  762.*] 


Errorj  Cent'  Dig.  S  3007 ;   Dec.  Dig 

Appeal  from  Circuit  Court,  Pike  County; 
D.  H.  Eby,  Judge. 

Action  by  Maggie  Norvell  against  Alexan- 
der Cooper,  Jr.,  administrator  of  the  estate 
of  Alexander  Cooper,  Sr.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Ball  &  Sparrow  and  Pearson  &  Pearson, 
for  api)ellant.  Frank  Duvall  and  J.^.  Hos- 
tetter,  for  respondent. 

CAULFIELD,  J.  This  suit  originated  in 
the  probate  court  of  Pike  county  as  a  de- 
mand against  the  estate  of  Alexander  Coop- 
er, Sr.,  deceased,  founded  upon  a  negotiable 
promissory  note  for  ^1,500  alleged  to  have 
been  made  by  Cooper  during  his  lifetime  to 
his  daughter,  the  plaintiff.  An  appeal  was 
allowed  and  taken  from  the  decision  of  the 
probate  court  to  the  circuit  court.    At  the 
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trial  In  the  drcult  court  two  men  engaged 
in  the  banking  business,  familiar  with  the 
handwriting  of  the  decedent,  gave  testimony 
tending  to  prove  the  execution  of  the  note 
by  him.  Thereupon  the  note  was  admitted 
in  evidence.  To  meet  this  proof  the  sons  and 
daughters  of  the  decedent,  Alexander  Cooper, 
Rr..  were  permitted  to  testify  in  favor  of  the 
defendant,  and  this  notwithstanding  plain- 
tiff's objection  that  they  were  disqualified  as 
witnesses  by  reason  of  their  pecuniary  inter- 
est as  children  and  heirs  of  the  decedent;  he 
having  died  intestate,  and  they  being  enti- 
tled to  share  in  his  estate.  The  court  also 
permitted  the  husband  of  one  of  said  daugh- 
ters to  testify  in  favor  of  the  defendant  ad- 
ministrator, against  plaintiCTs  objection  that 
he  was  incompetent  because  of  being  such 
husband  "and  therefore  interested  in  the  es- 
tate." To  the  rulings  of  the  trial  court  In 
these  respects  the  plaintiff  duly  saved  excep- 
tions and  has  duly  assigned  such  rulings  as 
errors.  We  will  first  dispose  of  the  question 
as  to  the  competency  of  the  children,  and 
next  that  as  to  the  competency  of  the  hus- 
band of  one  of  them. 

1.  We  may  at  the  outset  dismiss  the  idea 
that  the  children  of  the  decedent,  Alexander 
Cooper,  Sr.,  are  disqualified  as  at  common 
law  merely  because  they  have  a  pecuniary 
interest  directly  involved  in  the  matter  in 
issue  and  ou  trial.  That  common-law  rule 
has  been  abolished  absolutely  and  uncondi- 
tionally by  section  6354,  Rev.  St  1909. 
Welermueller  v.  Scullin,  203  Mo.  466,  471, 
101  S.  W.  1088.  This  general  statement  must 
be  accepted,  however,  subject  to  the  qualifi- 
cation as  to  bii8t>and  or  wife  testifying  for  or 
against  each  other,  hereinafter  mentioned. 
There  is  a  proviso  to  section  6354,  however, 
to  which  plaintiff's  counsel  cites  us,  and  we 
will  look  to  it  to  ascertain  if  thereby  these 
children  of  the  decedent,  Alexander  Cooper, 
Sr.,  are  rendered  or  declared  incompetent 
The  pertinent  portion  of  that  proviso  reads 
as  follows:  "Provided,  that  in  actions  where 
one  of  the  original  parties  to  the  contract  or 
cause  of  action  in  issue  and  on  trial  is  dead, 
or  is  shown  to  the  court  to  be  insane,  the  oth- 
er party  to  such  contract  or  cause  of  action 
shall  not  be  admitted  to  testify  either  in  bis 
own  favor  or  In  favor  of  any  party  to  the  ac- 
tion, claiming  under  A<m,  and  no  party  to 
such  suit  or  proceeding  whose  right  of  action 
or  defense  is  derived  to  him  from  one  who  U, 
or  if  living  would  be,  subject  to  the  foregoing 
disqualification,  shall  be  admitted  to  testify 
in  his  own  favor,  except  as  in  this  section  is 
provided,"  etc.  (The  italics  are  our  own.) 
It  will  be  observed  that  the  only  ones  by 
this  proviso  disqualified  to  testify  are:  First, 
the  other  party  to  such  contract  or  cause  of 
action;  and,  second,  any  party  whose  right 
of  action  or  defense  is  derived  to  him  from 
such  other  party. 

In  this  case  the  only  one  of  the  original 
parties  to  the  contract  or  cause  of  action  in 
issne,  who  is  dead,  is  defendant's  Intestate, 


Alexander  Cooper,  Sr.  The  other  party  Is 
the  plaintiff.  She  is  the  only  one  "who  is,  or 
if  living  would  be,  subject  to  the  foregoing 
disqualification."  If  there  was  any  party  to 
the  suit  whose  right  of  action  or  defense  was 
derived  from  her,  the  proviso  would  render 
such  party  incompetent  to  testify  In  his  own 
favor ;  but  there  is  no  such  party.  The  dill- 
dren  of  Alexander  Cooper,  Sr.,  derive  from 
him,  and  not  from  plaintiff,  or  from  any  one 
else  who  is,  or  if  living  would  be  "subject  to 
the  foregoing  disqualification."  Plaintiff  be- 
ing alive,  Alexander  Cooper,  Sr.,  if  living, 
would  not  be  disqualified,  so  the  language  of 
the  statute  would  not  disqualify  bis  deriva- 
tees.  It  is  suggested,  however,  that  the 
plaintiff  being  by  the  proviso  disqualified 
from  testifying  on  account  of  the  death  of 
Alexander  Cooper,  Sr.,  the  children  of  the  de- 
cedent should  also  be  held  to  be  under  the 
like  disability ;  they  being  pecuniarily  'inter- 
ested in  the  event  To  this  the  answer  may 
be  given  that  the  statute  has  not  so  limited 
the  competency  of  these  children  as  witness- 
es, although  it  has  restricted  the  evidence  of 
the  plaintiff.  Our  courts  have  gone  far  in 
construing  this  proviso,  seeking  to  discover 
and  declare  its  true  spirit,  rather  than  Its 
letter;  but  we  have  been  referred  to  no 
case  where  they  have  boldly  amended  it  by 
adding  a  new  class  of  disqualified  persons  in 
order  to  avoid  possible  or  fancied  inequali- 
ties between  parties,  as  we  would  liave  to  do 
here  In  order  to  sustain  plaintiff's  contentioa 
Courts  do  not  sit  for  that  purpose.  It  is 
their  duty  to  construe  the  law,  leaving  its 
wisdom  and  sufficiency  to  the  Legislature. 
Our  conclusion  Is  that  the  trial  court  was 
correct  in  holding  the  children  of  Alexander 
Cooper,  Sr.,  to  be  competent  witnesses  in  this 
case.  This  conclusion  we  find  is  sustained 
by  the  ruling  of  our  Supreme  Court  In  Me- 
Kee  ▼.  Downing,  224  Mo.  115.  137.  138,  124 
S.  W.  7 ;  and  is  in  harmony  with  that  of  the 
Kansas  City  Court  of  Appeals  in  Smith  r. 
Brlnkley,  132  S.  W.  301. 

2.  But  the  rule  is  different  as  to  Frank 
Worsbam,  the  husband  of  one  of  the  children 
of  decedent  At  the  common  law  a  husband 
was  Incompetent  as  a  witness  in  actions 
where  his  wife  was  a  party,  or  when,  though 
not  a  party  to  the  record,  she  had  a  direct  in- 
terest in  the  result  of  the  litigation.  Green- 
leaf,  Evidence  (16th  Ed.)  {  341.  And  the 
husband  remains  Incompetent  to  testify  ex- 
cept in  so  far  as  our  statutes  have  removed 
the  disqualification.  Oexner  v.  Loehr,  117 
Mo.  App.  698,  709,  93  S.  W.  333.  It  is  suffi- 
cient for  our  purposes  to  say  that  the  dis- 
qualification of  the  husband  is  not  removed 
by  the  statutes  in  the  circumstances  of  thli 
case.  This  witness  gave  substantial  testi- 
mony affecting  the  merits  of  this  case,  and 
the  court  erred  in  admitting  him  to  testify 
unless  the  objection  to  his  competency  was 
waived  by  being  made  too  late.  The  gen- 
eral rule  is  that  the  right  to  object  to  any 
witness  as  incompetent  la  waived  unless  the 
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objection  la  taken  at  the  first  opportunity. 
Bbrliardt  v.  Stevenson,  128  Mo.  App.  476, 
481,  106  S.  .W.  1118;  Imboden  t.  Trust  Co., 
Ill  Mo.  App.  220,  232,  86  S.  W.  263;  Rapalje's 
Law  of  Witnesses,  {  173. 

The  direct  examination  of  this  witness 
proceeded  to  the  point  of  objection  as  fol- 
lows: "Frank  Worsbam,  being  sworn,  testi- 
fied as  follows:  Direct  examination  by  Mr. 
Duvall:  Q.  Your  name  is  Frank  Worsham? 
A.  Yes,  sir.  Q.  You  are  the  husband  of  Mrs. 
Worsham  here  in  this  case?  A.  Yes,  sir.  Q. 
You  are  a  farmer?  A.  Yes,  sir.  Q.  And  you 
have  been  all  your  life?  A.  Yes,  sir.  Q.  And 
have  lived  down  there  In  Calumet  township ' 
all  your  life?  A.  Yes,  sir.  Q.  Were  you  j 
present  the  day  of  the  settlement  had  l>e- : 
tween  Clay  Smith,  Mrs.  Norvell,  the  plain- ! 
titt,  at  the  time  Smith  bought  the  Fielder 
tract  of  land  from  Mrs.  Norvell?  A  Yes, 
sir.  Q.  Where  was  that  I  A.  At  my  house. 
Q.  Where  was  Uncle  Alex  living  at  that 
time?  A.  Living  in  our  bouse.  Q.  And  bad 
been  for  years?  A.  No,  sir;  just  a  year  at 
that  time.  Q.  And  continued  to  live  with 
you  from  tliat  time  on  until  be  went  to  Mrs. 
Norveli's  here,  atiout  eight  or  nine  months 
before  he  died?  A.  Yes.  Q.  Do  yon  know 
what  Smith  paid  for  that  tract  of  land?  A. 
Yes,  sir ;  $2,400.  Q.  It  was  40  acres  at  |0O 
an  acre?  A.  Yes,  sir.  Q.  Now  tell  the  jury 
what  took  place  end  how  the  settlement  was 
made  and  what  became  of  the  money  that 
Smith  paid  for  the  land?  Mr.  Ball:  Hold  on, 
let's  see  If  this  plaintiff  was  present  and 
participated.  Q.  Mrs.  Norvell  was  present? 
A.  Yes,  sir;  right  there.  Clay  Smith  paid 
the  money  to  Mr.  Cooper,  |2,000,  and  give  a 
note  for  $400  and  figured  up  what  Mrs.  Nor- 
vell, Mrs.  Tlllett  at  that  time,  owed  him.  Q. 
Owed  who?  A.  Owed  Mr.  Cooper.  He  held 
n  mortgage  or  deed  of  trust  Q.  What  was 
the  amount  of  money  he  loaned  on  the  Field- 
er tract?  A.  $1,100.  Q.  Go  ahead  and  state 
the  conversation  that  took  place  there  in 
this  settlement  when  Mrs.  Norvell  was  there, 
and  between  her  and  her  father.  Mr.  Ball: 
We  object  for  the  furtuer  reason  this  witness 
Is  a  son-in-law  of  Alexander  Cooper,  he  Is 
the  husband  of  a  daughter  of  Mr.  Cooper, 
and  therefore  Interested  in  the  estate  and  is 
an  incompetent  witness.  (Objection  ovet- 
mled.  To  which  ruling  of  the  court  the 
plaintiff  then  and  there  excepted  and  saved 
her  exceptions.)" 

It  may  be  seen  that  the  interest  of  the 
witness  was  disclosed  at  the  commence- 
ment of  his  examination,  and  there  Is  no 
claim  that  the  plaintiff,  at  the  time,  labored 
under  any  mistake  in  relation  to  the  interest 
of  the  witness,  which  might  have  authorized 
the  court,  in  the  exercise  of  its  discretion,  to 
relax  the  operation  of  the  rule  to  prevent 
Injustice.  Indeed,  It  appears  from  the  later 
testimony  of  this  witness  that  he  Iiad  testi- 
fied at  a  former  trial,  in  which  event,  if  no 


objection  was  made,  the  right  to  object  Ib 
the  later  trial  to  his  competency  was  dear- 
ly waived,  and,  being  once  waived,  could 
not  be  recalled  (Imboden  v.  Trust  Co.,  Ill 
Mo.  App.  220,  86  S.  W.  263);  and,  if  objec- 
tion was  made,  then  the  plaintiff  and  her 
counsel  were  very  evidently  apprised  of 
this  witness'  incompetency  long  before  he 
was  sworn  at  this  trial.  Yet  we  find  that 
plalntiu's  counsel  permitted  the  witness  to 
make  considerable  progress  in  testifying 
and  even  interposed  an  interruption  upon 
another  ground  before  interposing  any  ob- 
jection on  the  ground  of  incompetency.  To 
sustain  the  objection  under  these  circum- 
stances would  be  to  ignore  the  rule  and  al- 
low parties  to  speculate  upon  the  testimony, 
allowing  the  witness  to  continue  whUe  the 
testimony  is  not  harmful  and  abruptly  clos- 
ing his  mouth  when  the  disclosures  become 
painful  or  threaten  to  l>ecome  so.  It  is  well 
for  couusel  to  understand  that  they  must 
make  the  objection  at  the  first  opportunity 
or  else  be  treated  as  waiving  it  The  ac- 
tion of  the  trial  court  in  overruling  this  ot>- 
jectlon  of  plaintiff  is  sustained,  and  the  as- 
signment of  error  overruled. 

3.  In  her  reply  brief  for  the  first  time  the 
plaintiff,  who  is  the  appellant  here,  attempts 
to  assign  as  error  the  action  of  the  trial 
court  In  giving  certain  instructions.  This 
assignment  of  error  comes  too  late.  It  should 
have  been  made  In  appellant's  original  brief 
or  in  a  supplemental  brief  Bled  by  leave,  so 
that  respondent's  counsel  might  have  bad  an 
opportunity  to  answer  it 

The  judgment  is  alurmed. 


REYNOLDS,    P. 
concur. 


J.,   and   NORTONI,   X, 


MARTIN  V.  JONES. 

(St  Lonis  Court  of  Appeals.     Missouri.    Fel>. 
21,  1911.) 

1.  CotiRTs  (J  91*)— Rule  of  Decision. 

The  Court  oi  Appeals  must  follow  the  de- 
cisions of  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  K  325,  326 ;    Dec.  Dig.  i  91.*] 

2.  EXECUTOBS  AHD  AnMlniSTBATOBB  (J  ITS*)— 

Widow's  ALtowANcK—NATUBB— Statute. 
Bounties  allowed  the  widow  out  of  the  es- 
tate of  her  husband  by  Rev.  St  1909,  H  114, 
115,  116v  117,  are  not  a  part  of  the  widow's 
dower,  as  they  twlong  to  her  al}Solutely,  and  not 
merely  for  life. 

[Kd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  651 ;  Dec.  Dig. 
I  173.  •] 

S.  Executors  and  AoinNisTRATOBS  (i  189*)— 
Widow's  Ai.m)wakce— RELiNQUiSHiMNT. 
Where  a  widow,  whose  husband  died  tes- 
tate, but  without  a  child  or  other  descendant 
after  renouncing  the  will  elected,  in  accordance 
with  Rev.  St  1909.  |  353,  to  take  in  lieu  of 
dower,  under  the  direct  provisions  of  Rev.  St 
1900,  i  351,  one-half  of  the  real  and  personal 
estate  belonging  to  her  husband  absolutely,  sul>- 
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ject  to  the  payment  of  his  debts,  she  is  entitled 
under  the  direct  provisions  of  Rev.  St.  1909,  if 
116,  117,  to  choose  personal  property  of  her  hus- 
band's estate,  not  exceeding  $400,  to  be  hers  ab- 
solutely, and  not  subject  to  the  husband's  debts. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i  701 ;  Ttec 
Dig.  i  189.*] 

Appeal  from  Cirimit  Court,  Shelby  Conn- 
ty;  Nat  M.  Shelton,  Judge. 

Proceeding  by  Elvira  Martin  against  Ar- 
thur E.  Jonea,  as  executor  of  the  last  will 
and  testament  of  William  Parker  Martin,  de- 
,  ceased,  to  compel  the  setting  aside  of  certain 
property  as  a  widow's  allowance.  On  ap- 
peal from  the  probate  court  to  the  circuit 
court,  a  Judgment  was  had  permitting  the 
allowance,  from  which  defendant  appeals. 
Affirmed. 

Harry  J.  Llbby,  for  appellant  V.  L. 
Drain,  for  respondent 

NORTONI,  J.  This  Is  a  proceeding  for 
the  widow's  $400  allowance  out  of  the  per- 
sonal estate  of  her  deceased  husband.  The 
finding  and  judgment  were  for  plaintiff,  and 
defendant  prosecutes  the  appeal. 

The  controversy  originated  in  the  probate 
court  of  Shelby  county,  but  thereafter  found 
its  way  into  the  circuit  court  by  appeal. 
Plaintiff  is  the  widow  of  William  Parker 
Martin,  deceased,  who  departed  this  life 
testate  without  a  child  or  other  descendants 
in  Shelby  county  about  1909,  and  defendant 
is  the  executor  of  the  estate  of  her  deceas- 
ed husband  under  appointment  in  the  will. 
It  appears  deceased  left  an  estate  of  about 
$20,000  which  he  disposed  of  by  wUl,  but 
there  is  nothing  therein  suggesting  that 
plaintiff  should  not  be  entitled  to  the  wid- 
ow's absolute  allowance  under  the  statute, 
even  though  she  accepted  its  terms.  Plain- 
tiff renounced  the  will  immediately  after  its 
probate  by  filing  her  declaration  in  writing 
duly  executed  and  in  proper  form  in  the 
-proper  offices  in  accordance  with  the  statute. 
As  her  husband  died  without  a  child  or  oth- 
-er  descendant  living,  plaintiff,  after  renounc- 
ing the  will,  elected,  in  accordance  with 
section  353,  Rev.  St.  1909,  to  take  in  lien  of 
her  dower,  discharged  of  debts,  one-half  of 
the  real  and  personal  estate  belonging  to 
her  husband  at  the  time  of  his  death  ab- 
solutely subject  to  the  paymeijt  of  the  hus- 
band's debts  under  the  provisions  of  section 
3.j1,  Rev.  St  1909.  Her  election  so  made  Is 
manifested  by  a  declaration  in  writing  ac- 
knowledged and  duly  filed,  etc..  In  all  re- 
spects in  conformity  to  section  355,  Rev.  St. 
1909.  The  election  so  made  and  manifested 
in  writing  was  consummated  about  eight 
months  after  letters  testamentary  were 
granted  to  defendant  executor  under  the  will. 
Immediately  thereafter  plaintiff  asserted  her 
right  under  the  statute  (sections  116,  117, 
Rev.  St.  1909)  to  choose  personal  property  of 


her  deceased  husband's  estate  as  bers  ab- 
solutely, not  to  exceed  $400,  and  she  made 
her  claim  thereto  before  such  property  had 
been  distributed  or  sold.  But  defendant 
executor  refused  tq  accede  to  the  demand  on 
him  for  the  reason  it  was  premature  De- 
fendant executor  asserted  ttiat,  by  renounc- 
ing the  will  and  electing  to  take  one-lialf 
of  her  deceased  husband's  estate  subject  to 
the  payment  of  debts,  plaintiff's  right  to  her 
absolute  allowance  became  conditioned  upon 
the  fact  that  all  debts  were  paid,  and  there- 
fore postponed  her  to  the  status  of  an  or- 
dinary distributee  of  the  estate.  It  appears 
that,  though  the  estate  inventoried  about 
$26,000,  only  $20,000  of  the  amount  was  sol- 
vent, and  demands  to  the  amount  of  $6,000 
had  been  allowed  against  it  in  the  probate 
court  at  the  time  plaintiff  elected  to  take 
one-half  of  the  real  and  personal  property 
subject  to  debts.  Furthermore,  In  addition 
to  the  demands  thus  allowed,  a  suit  had  been 
filed  in  the  circuit  court  of  Shelby  coonty 
against  the  decedent's  estate  asserting  a  de- 
mand to  the  extent  of  $17,500.  In  view  of 
these  facts,  the  question  as  to  whether  or 
not  plaintiff  bad  a  present  right  to  the  $40)  • 
allowance  as  absolute  property  or  whether 
she  was  postponed  in  the  circumstances  of 
the  case  to  the  status  of  an  ordinary  dis- 
tributee after  the  payment  of  debts  became 
material,  and  affords  the  subject  of  an  ear- 
nest controversy.  It  should  be  said  tbar 
the  court  Is  profoundly  grateful  to  counsel 
on  either  side  for  the  dlligeut  and  painstak- 
ing manner  in  which  they  have  briefed  ami 
argued  the  case,  for  both  the  main  question 
and  the  sidelights  thereon  tiave  beoi  greatly 
elucidated  by  competent  and  discriminating 
lawyers  with  a  degree  of  accuracy  and  preci- 
sion that  is  commendable.  As  a  result  of 
these  efforts,  we  have  read  many  authorities 
and  ascertain  that  though  there  is  conflict 
in  the  cases,  the  rule  of  decision  seems  en- 
tirely dear  on  the  statutes. 

The  precise  question  presented  for  deci- 
sion here  was  considered  by  our  Supreme 
Court  in  Griffith  v.  Canning,  54  Mo.  282.  in 
which  the  position  assumed  by  defendant 
executor  was  sustained,  and  that  case  does 
not  appear  to  have  been  expressly  overruled. 
All  of  the  material  features  of  the  present 
controversy  are  identical  with  those  Involved 
in  that  case,  and,  whatever  may  be  our  view 
of  the  law  on  the  subject  it  would  be  the 
duty  of  the  court  to  determine  this  contro- 
versy in  accord  with  the  decision  of  the  Su- 
preme Court  there  given  were  It  not  for  the 
fact  that  subsequent  decisions  of  that  tribu- 
nal have  totally  repudiated  and  overturned 
Its  doctrine.  In  that  case  the  widow  of  a 
childless  husband,  after  having  roiounced 
the  will,  as  here,  elected  under  the  statutes, 
so  far  as  material  identical  with  those  now 
In  force^  to  take  one-lialf  of  the  husband's 
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real  and  personal  property  subject  to  debts 
in  lieu  of  the  dower  right  which  otherwise 
obtained  in  her  favor  as  to  lands  and  there- 
after asserted  her  claim  as  well  to  the  $400 
allowance  out  of  the  personal  property  as 
here.  On  these  facts,  the  Supreme  Oourt 
denied  the  right  of  the  widow  as  then  pres- 
ent to  the  $400  allowance,  and  said  by  her 
election  she  became  as  to  the  personalty 
only  an  ordinary  distributee.  The  court  de- 
clared the  effect  of  the  election  to  take  one- 
lialf  of  the  husband's  real  and  personal  prop- 
erty totally  changed  the  attitude  of  the  wid- 
ow toward  her  husband's  estate,  add  ^id 
that,  if  no  election  had  been  made,  her  pres- 
ent right  to  tlie  absolute  allowance  of  $400 
would  be  clear,  as  such  right  to  $400  was  par- 
cel of  her  dower.  But  by  the  election  the 
widow  voluntarily  released  all  dower  rights 
and  assumed  the  position  as  to  the  personal 
property  of'  an  ordinary  distributee  after  the 
payment  of -debts.  It  is  obvious  the  court 
predicated  its  judgment  in  that  case  upon 
the  proposition  that  the  $400  absolute  allow- 
ance to  the  widow  under  the  statutes  was 
parcel  of  her  dower,  and  that,  as  such,  it  was 
both  required  to  be  and  was  released  per- 
force of  the  statute  now  section  353,  Rev.  St. 
1900,  providing  for  an  election  between  dow- 
er and  one-half  of  the  entire  estate.  In  that 
case  the  court  omitted  to  notice  that,  by  the 
express  terms  of  the  statute  authorizing  the 
widow's  election  in  such  circumstances,  she 
Is  required  only  to  elect  between  dower  pro- 
vided for  in  section  345,  which  pertains  to 
one-third  part  of  the  lands  whereof  her  hus- 
band died  seised,  discharged  of  debts,  or  the 
provisions  of  section  351,  which  affords  her 
the  right  to  one-half  of  the  deceased  bus- 
hand's  real  and  personal  property  subject  to 
debts,  and  requires  no  election  whatever 
with  respect  to  bounties  allowed  the  widow 
as  her  absolute  property  under  sections  114, 
115,  116,  117,  Rev.  St.  1909.  In  all  material 
respects  the  statutes  then  in  force  and  cited 
in  Griffith  v.  Canning  are  the  same  as  those 
above  cited  which  now  prevail.  Though  sec- 
tion 117,  Rev.  St.  1909,  which  was  the  same 
then  as  now,  does  provide  the  widow's  al- 
lowance not  to  exceed  $400  shall  be  deduct- 
ed from  her  dower  in  the  personal  estate,  if 
any,  the  provision  is  without  influence  in  the 
circumstances  of  a  widow  of  a  childless  hus- 
band without  other  descendants,  for  as  such 
no  dower  in  the  personal  estate  of  the  hus- 
band exists.  Our  present  statute  (section  349, 
Rev.  St.  1909),  whicli  was  as  to  the  widow 
identical  when  Griffith  v.  Canning  was  de- 
cided, as  appears  by  reference  to  section  4, 
c.  47,  Wagner's  St.  1872,  confers  dower  on 
the  widow  in  the  personal  estate  only  on  con- 
dition that  the  husband  die  leaving  a  child  or 
children  or  other  descendants,  in  which  event 
she  is  endowed  equal  to  the  portion  of  a 
child.  This  being  true,  it  is  clear  that  the 
widow  of  a  deceased  husband  who  left  nei- 
ther a  child  nor  other  descendant  is  possess- 
.ed'  of  no  dower  right  in  the  personal  estate 


to  forego  by  an  election  or  otherwise.  The 
fundamental  error  In  Griffith  v.  Canning,  is 
obvious,  for,  besides  assuming  that  an  elec- 
tion between  the  dower  right  in  real  estate 
and  the  one-half  of  both  real  and  personal 
property  included  an  election  to  release  dow- 
er in  personalty  as  well,  the  court  assumed, 
furthermore,  that  the  widow  of  one  who  left 
neither  child  nor  other  descendants  was  en- 
titled to  dower  in  the  deceased  husband's 
personal  estate,  and,  being  so  entitled,  re- 
leased it,  and  this  proposition  is  untrue. 
Moreover,  such  bounties  allowed  under  the 
statute  (sections  114,  115,  116,  117,  Rev.  St. 
1909)  to  the  widow  are  no  put  of  her  dower 
proper,  though  they  do  in  some  respects  re- 
semble it,  for  she  has  an  absolute  property 
in  them,  and  not  a  life  estate.  Bryant  v. 
McCune,  49  Mo.  546;  Glenn  v.  Gunn,  88  Mo. 
App.  423 ;  Eails  v.  Ellis,  119  Mo.  App.  63,  90 
S.  W.  260.  In  this  view  essentially  the  Su- 
preme Court  receded  from  the  fundamental 
proposition  involved  in  Griffith  v.  Canning, 
as  appears  by  the  more  recent  case  of  State 
ex  rel.  Steers  v.  T?iylor,  72  Mo.  656,  though 
no  reasoning  Is  given,  for  in  that  case  it  is 
declared  the  widow  of  a  childless  husband  is 
entitled  to  take  such  statutory  allowances, 
and  this,  too,  whether  she  elects  to  take  her 
dower  or  the  one-half  of  her  deceased  hus- 
band's estate  under  the  statute  heretofore  re- 
ferred to.  It  is  to  be  noted  of  this  case  that 
the  opinion  was  prepared  by  the  same  Judge 
who  wrote  Griffith  v.  Canning;  this,  too, 
when  that  case  alone  was  cited  in  the  briefs 
in  support  of  the  contrary  doctrine.  The 
principles  of  the  two  adjudications  reflect  a 
fundamental  variance  which  may  not  be  rec- 
onciled, and  it  would  have  relieved  us  of 
much  labor  had  the  first  decision  been  ex- 
pressly overruled  as  it  should  have  been,  in- 
stead of  by  process  sub  sllentlo.  Besides 
this  authority,  which  entirely  repels  the  idea 
that  the  widow  by  electing  to  take  one-half 
of  the  estate  postponed  her  claim  to  the  stat- 
utory allowance  to  that  of  a  distributee  after 
the  debts  are  paid,  the  more  recent  case  of 
Waters  v.  Herboth,  178  Mo.  166,  77  S.  W.  305, 
declares  the  purpose  of  sections  115,  116,  117, 
Rev.  St.  1909,  is  to  give  the  articles  mention- 
ed and  the  rights  thereto  to  the  widow  im- 
mediately, and  that  her  rigbt  attaches  at 
once  upon  the  death  of  her  husband.  The 
court  declares  in  that  case  that  the  articles 
and  rights  contemplated  by  those  sections 
are  to  form  no  part  of  the  estate  either  for 
the  creditors  or  the  distributees,  and,  fur- 
thermore, that  the  rights  of  the  widow  im- 
mediately dissever  such  articles  from  the 
corpus  of  the  estate.  It  Is  said,  too,  those 
sections  of  the  statute  and  the  rights  of  the 
widow  thereunder  are  not  to  be  considered 
in  any  manner  in  connection  with  section 
351,  which  confers  upon  her  the  right  to 
one-half  of  the  deceased  husband's  real  and 
personal  property  subject  to  the  payment  of 
debts,  provided  he  dies  without  children  or 
other  descendants.    From  these  more  recent 


Digitized  by 


Google 


1100 


134  SOUTHWESTEBN  REPORTEB 


(Mo. 


decisions  of  the  Supreme  Court,  It  Is  obvloas 
that  the  doctrine  of  Griffith  y.  Canning,  su- 
pra, no  longer  obtains  aa  the  rule  of  decision 
in  that  tribunal,  and,  after  putting  that  ad- 
judication out  of  the  way,  it  is  entirely  clear 
that  the  widow  did  not  forego  her  right,  to 
the  $400  allowance  by  the  mere  act  of  elect- 
ing under  the  statutes  to  take  one-half  of 
her  husband's  estate  in  lieu  of  her  dower  in 
real  estate  as  mentioned  by  the  pointed  refer- 
ence to  the  several  sections  of  the  statute  per- 
taining to  dower  in  lands  in  sections  353  and 
355,  which  confer  the  right  and  point  out  the 
method  of  declaring  the  election.  The  Judg- 
ment should  be  affirmed.    It  is  so  ordered. 

RETNOLDS,  P.  J.,  and  CAULFIELD,  J., 

concur. 


FRENCH  V.  BURLINGAME. 

(St  Louis  Court  of  Appeals.     Missouri.     Feb. 

21,  1911.) 

1.  Husband   and  Wife  (J  19*)— Pbivilegeb 
OF  Co VEBTUBE— Wife's  Implied  Agency. 

A  wife  has  an  implied  agency  to  pledge  her 
husband's  credit  for  necessaries  for  herself  or 
his  minor  children. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  133 ;   Dec.  Dig.  {  19.*] 

2.  Pabent   and    Child    (S   3*)— Suppobt   of 
Child— Necessabies. 

A  father  is  liable  for  reasonable  necessa- 
ries o{  life  furnished  to  his  minor  children, 
whether  they  are  procured  by  such  children  or 
bis  prior  divorced  wife. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  §{  3&-46,  50;   Dec  Dig.  §  3.*] 

3.  Physicians    and    Scbqeons   (|   21*)— Ac- 
tions FOB  Compensation. 

The  subsequent  death  of  one  upon  whom  a 
surgeon  performed  a  proper  operation  does  not 
affect  the  surgeon's  right  to  compensation. 

[BM.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  {  50;  Dec.  Dig.  I 
21.*] 

4.  Pabxnt  and  Child  (i  3*)— Nbcessabies— 
Fatheb's  Ljabilitt. 

A  hnsband  who  allowed  his  wife  and  their 
family  physician  to  talie  his  minor  child  to  a 
city  for  treatment  by  a  surgeon,  and  the  two 
physicians  found  that  the  only  hope  of  saving 
the  child's  life  was  an  immediate  operation, 
which  was  then  properly  performed,  he  is  liable 
for  the  surgeon's  fee,  though  the  child  died  and 
the  operation  was  without  his  knowledge  and 
against  his  wishes,  but  of  which  latter  fact  the 
surgeon  was  uninformed. 

[EM.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  JS  36-46;  Dec.  Dig.  {  3.*] 

Appeal  from  Circuit  Court,  St  Charles 
County ;  J.  D.  Bamett,  Judge. 

Action  by  Pinckney  French  against  John 
Bnrlingame.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Peers  &  Peers,  for  appellant  Wm.  Waye, 
Jr.,  and  Wilfley,  Mclntyre  &  Nardln,  for  re- 
spondent 

NORTONI,  3.  This  is  a  suit  in  quantum 
meruit  for  the  reasonable  value  of  profes- 


sional services  of  a  surgeon  in  performins 
an  operation  on  defendant's  infant  child. 
Plaintiff  ^recovered,  and  defoidant  proaecntes 
tlie  appeal. 

There  is  but  one  question  for  dedsioD,  and 
that  relates  alone  to  the  sufficiency  of  the 
evidence  in  support  of  defendant's  liabillcy 
for  the  charge  of  $100  made  against  him  jy 
plaintiff  for  his  services.  It  appears  defend- 
ant resides  together  with  Ids  wife  and  family 
in  Montgomery  county,  Ho.  Plaintiff  ia  a 
practicing  physician  and  surgeon  in  tlie  city 
of  St  Louis.  Defendant's  little  daughter,  nine 
years  cff  age,  bad  been  suffering  some  time 
with  a  liver  trouble,  and  liad  been  treated 
at  home  therefor  by  local  physicians  with- 
out success.  She  was  finally  brought  to  St. 
Louis  by  her  mother  and  the  family  physi- 
cian for  treatment  by  Dr.  FrendL  Vpau 
making  an  examination,  plaintiff,  Dr.  Frendi, 
and  defendant's  family  physician,  diagnosed 
the  malady  to  be  an  abscess  on  the  liver, 
and  advised  that  an  operation  should  be  per- 
formed at  once  in  order  to  permit  the  pns 
to  escape,  and  thus  save  the  patient's  life. 
This  fact  was  communicated  to  defendant's 
wife,  who  consented  and  agreed  that  tlie 
operation  should  be  performed.  In  accord 
with  her  consent  the  operation  was  perform- 
ed at  the  hospital  on  the  following  day.  and 
it  is  said  as  much  as  two  quarts  of  pus  were 
removed.  The  little  girl  succumbed  a  day  or 
two  thereafter,  but  it  is  conceded  the  opera- 
tion was  performed  with  skill  and  the  death 
occurred  from  weakness  resulting  from  the 
disease.  Defendant  is  the  father  and  resists 
payment  of  the  $100  charge  made  by  Dr. 
French  solely  on  the  grounds  that  the  opera- 
tion was- performed  without  his  knowledge 
or  consent  It  is  conceded  In  the  case  that 
the  operation  was  necessary  in  order  to  save 
the  life  of  the  child,  but  was,  of  course,  a 
dangerous  one  in  the  then  weakened  and 
emaciated  condition  of  the  patient  It  is  in 
evidence  on  the  part  of  defmdant  that  be 
had  objected  to  an  operation  before  his  wife 
left  home  with  the  child,  and  said  that  one 
should  not  be  performed,  but  this  fact  was 
not  communicated  to  Dr.  Fraich.  It  appears 
that  he  was  informed  only  that  the  father 
objected  to  the  child's  being  removed  to  St 
Louis,  but  nothing  was  said  to  him  about  an 
objection  to  an  operation  if  one  were  found 
to  be  necessary. 

Defendant  relies  upon  the  case  of  Detwiler 
v.  Bowers,  9  Pa.  Super.  Ct  473,  where  it  is 
said  a  surgical  operatlod  of  doubtful  advan- 
tage is  not  a  necessary  for  which  a  nonas- 
senting  father  is  liable  upon  an  order  given 
to  the  surgeon  by  the  wife.  But  the  facts  in 
that  case  are  somewhat  dissimilar  from  this 
one,  for  there  the  malady  from  which  the 
child  suffered  and  for  which  the  operation 
was  performed  at  the  Instance  of  the  moth- 
er without  the  knowledge  and  against  the 
consent  of  the  father  was  a  cancerous  tumor. 
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and  the  parents  bad  been  adviaed  the  disease 
-wonld  Immediately  reveal  Itself  again,  though 
an  operation  wei^  had.  Indeed,  this  predic- 
tion proved  to  be  true  in  that  case,  for, 
though  sevraal  operations  were  had,  each 
time  the  cancerous  growth  recurred.  On 
those  facts  the  court  deemed  the  operation 
so  known  to  be  of  doubtful  advantage  as 
one  not  falling  within  the  category  of  neces- 
saries furnished  the  child  for  which  the 
parent  should  answer.  Here  the  facts  are 
entirely  dissimilar,  for  naught  in  the  case 
suggests  that  the  malady — an  abscess  on  the 
liver — might  return  If  once  removed,  and  it 
is  conceded  such  was  the  only  remaining 
chance  for  the  recovery  of  the  child.  The 
fact  that  defendant  objected  to  the  child  be- 
ing removed  from  home  and  brought  to  St 
Louis  for  treatment  by  Dr.  French  is  wholly 
unimportant  in  view  of  the  further  fact  that 
notwithstanding  he  permitted  the  removal 
to  lie  made.  Both  the  mother  of  the  child 
and  the  family  physician  say  they  did  not 
Inform  Dr.  French  defendant  objected  to  an 
operation,  but  only  that  he  preferred  the 
child  to  remain  at  home.  Defendant  having 
acquiesced  In  the  act  of  the  mother  in  bring- 
ing the  little  one  to  plaintiflT  in  St  Louts  for 
treatment,  the  case  must  be  viewed  as  though 
the  wife  was  his  agent  for  the  purpose.  No 
one  can  doubt  the  Implied  agency  of  the 
wife  to  pledge  her  husband's  credit  for  nec- 
essaries for  herself  or  his  minor  children  ac- 
cording to  the  circumstances  of  the  case. 
Sauter  v.  Scrutchfleld,  28  Mo.  App.  150;  15 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  876.  It  is 
the  law,  too,  that  the  father  is  liable  for 
such  reasonable  necessaries  of  life  as  are  com- 
patible with  his  circumstances  furnished  to 
his  minor  child  by  third  persons  In  case  he 
neglects  to  supply  them,  and  they  are  procur- 
ed by  the  child  or  his  prior  divorced  wife 
for  it  Rankin  v.  Rankin,  83  Mo.  App.  3.35 ; 
Huke  V.  Huke.  44  Mo.  App.  309,  313.  The 
proposition  that  a  father  may,  of  course,  be 
held  liable  for  necessaries  furnished  to  his 
infant  child  with  his  authority,  though  the 
obligation  be  contracted  through  his  agent,  is 
certainly  sound  beyond  question.  21  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  1052,  1053.  The 
case  concedes  that  the  only  chance  for  sav- 
ing the  life  of  the  child  was  the  operation, 
which  plaintiff  performed  in  a  careful  and 
skillful  manner.  The  fact  the  patient  subse- 
quently died  without  fault  of  the  surgeon  is 
wholly  immaterial  to  the  obligation  of  de- 
fendant to  pay  the  reasonable  value  of  his 
services.  Logan  v.  Field,  192  Mo.  54,  90  S. 
W.  127.  In  these  circumstances,  we  can 
Imagine  nothing  more  highly  necessary  to 
the  welfare  of  the  child  or  more  within  the 
obligation  of  the  parent  than  the  services 
rendered,  for  it  was  the  one  and  only  hope  of 
the  little  one's  continued  life  to  bless  and 
cheer  the  parents.  It  is  obvious,  too,  this 
service  was  rendered  at  the  instance  and  re- 


quest of  defendant's  wife,  who 
prima  facie  authority  to  bind  him  for  such 
necessaries  as  were  furnished  to  herself  or 
his  minor  children.  Infection  was  present 
and  about  to  progress.  The  mother,  unat- 
tended except  by  the  family  physician,  but 
with  the  father's  consent,  was  in  a  great  city 
with  their  child  dangerously  111,  seeking  some 
measure  of  relief.  So  situate,  was  the  moth- 
er to  await  communication  with  her  husband 
at  a  distant  part  of  the  state  while  the  spell 
of  almost  Immediate  dissolution  hovered  over 
the  little  one  before  asserting  her  authority 
to  commit  him  to  respond  as  for  necessaries 
in  compensation  of  services  which  offered 
the  one  chance  for  its  life?  We  answer  no. 
We  further  say  the  services  rendered  -were 
in  the  circumstances  of  the  case  necessaries 
for  which  the  law  Implies  an  obligation  on 
the  part  of  the  father  to  pay  when  so  per- 
formed at  the  Instance  and  request  of  the 
mother.  EJvery  precept  of  natural  Justice 
suggests  the  liability  of  defendant,  and.  if 
there  Is  no  precedent  for  sustaining  the 
Judgment,  one  should  be  established  forth- 
with. 

The  Judgment  should  be  affirmed.    It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  CAULPIBLD,  J„ 
concur. 


TUCKER  V.  MINE  LA  MOTTE  LEAD  & 

SMELTING  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    Feb. 

21.  1911.) 

1.  Master  and  Servant  (|  291*)— Injury  to 
Miner — Instructions. 

An  instruction  that  a  miner,  injured  while 
pushing  a  car  with  his  back  toward  it,  should 
not  have  pushed  Ini  that  way,  was  properly  re- 
fused, where  it  appeared  that  that  was  the 
usual  way  of  moving  the  car. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  291.*] 

2.  Master  and  Servant  (§  276*)— Injury  to 
Miner — Evidence — Sufficiency. 

Evidence  held  to  sustain  recovery  for  injury 
to  a  miner,  received  while  pushing  a  car,  on  the 
theory  that  it  was  caused  by  negligent  mainte- 
nance of  a  protruding  plank  between  the  rails. 
[E^.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  {  276.*] 

3.  Master  and  Sbbvart  ({  226*)— Risks  Not 

ASSUUED. 

An  employ^  does  not  assume  risks  arising 
from  the  employer's  negligence,  such  as  mainte- 
nance of  a  protruding  plank  between  the  rails 
of  a  track  along  which  a  miner  Is  required  to 
push  a  car,  unless  injury  results  from  the  par- 
ticular manner  in  which  the  employ^  uses  the 
defective  appliance,  when  there  was  another  and 
safe  way. 

[E)d.  Note.— For  other  cases,  see  Master  &  Serv- 
ant, Cent  Dig.  i§  659-667;   Dec  Dig.  §  226.*j 

Appeal  from  Circuit  Court  Madison  Coun- 
ty; Chas.  A.  Killlan,  Judge. 

Action  by  Charles  H.  Tucker  against  the 
Mine  La  Motte  Lead  &  Smelting  Company. 
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Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

OrewB  &  Cantwell,  for  appellant  Robt  A. 
Anthony,  for  respondent. 

REYNOLDS,  P.  J.  Plaintiff  sues  for  dam- 
ages alleged  to  have  been  sustained  by  him 
while  moving  a  car  on  which  was  loaded 
what  is  called  a  "can"  along  a  drift  of  the 
mine  of  defendant.  The  actionable  negli- 
gence of  the  defendant  charged  and  relied  on 
is  that  a  plank  was  so  placed  between  the 
rails  of  the  track  along  which  the  car  was 
being  pushed  by  plaintiff  that  the  wheels 
striking  against  it  caused  the  car  to  tilt, 
and  so  cause  the  "can,"  which  was  being 
carried  on  it,  to  fall  off  and  catch  plaintiff, 
fracturing  the  bones  of  one  of  his  legs,  and 
bruising  him  on  his  body  and  limbs.  The 
plank  was  placed  by  the  foreman  under 
whose  immediate  direction  plaintiff  was 
working.  He  had  been  employed  in  the  drift, 
which  was  underground  and  dark,  only  two 
days;  the  accident  occurring  on  the  second 
day.  lie  admits  be  knew  the  plank  was 
there,  and  so  placed  as  to  Jar  the  car  when 
the  latter  w^as  pushed  along  the  track 
and  over  it;  but  he  testified  that  his  fore- 
man told  him  it  was  all  right,  and  that 
he  relied  on  this  assurance.  When  the  ac- 
cident occurred,  he  was  pushing  the  car  with 
his  shoulder;  his  back  to  the  car  and  he 
facing  to  the  rear.  In  effect,  he  testified  that 
there  was  nothing  on  the  track  to  jar  the 
car,  unless  it  was  this  plank.  Neither  be 
nor  any  other  witness  testifies  to  having  seen 
the  car  strike  the  plank,  or  that  in  fact  it 
did  strike  it.  When  others  went  to  the  as- 
sistance of  plaintiff,  who  had  been  operating 
the  car  alone,  he  was  lying  under  the  can, 
and  the  end  of  the  car  from  him,  the  front 
of  the  car  as  plaintiff  pushed  it,  was  some 
12  or  18  inches  off  of  and  away  from  the 
plank.  The  car  had  not  reached  the  plank 
by  some  12  or  18  inches.  The  incline  of  the 
track  was  toward  the  plank,  and  if  the 
wheels  of  the  car  hit  the  plank  the  car  must 
have  rebounded  "up  hill." 

The  defendant  demurred  to  tlie  evidence, 
and,  that  being  overruled,  the  court,  at  the 
instance  of  plaintiff,  gave  several  instruc- 
tions, not  now  objected  to.  At  the  instance 
of  defendant  several  instructions  presenting 
the  theory  of  the  defense  were  given;  two  be- 
ing refused.  One  of  these  was  on  the  theory 
that  plaintiff  should  not  have  pushed  the 
car  with  his  back  toward  it  There  was 
evidence  that  this  was  the  usual  way  of 
moving  this  car,  so  that  this  instruction  was 
correctly  refused.    Indeed,  the  learned  coun- 


jsel  for  appellant  makes  no  assignment  of  er- 
ror on  its  refusal.  The  other  instruction, 
asked  by  defendant  and  refused,  is  as  fol- 
|lows:  "(13)  The  court  instructs  the  Jury 
,that  even  though  you  should  find  and  be- 
lieve that  a  board  was  placed  across  de- 
fendant's car  track  in  sudi  manner  as  to 
obstruct  the  wheels,  or  flanges  on  the  wheels, 
of  defendant's  car,  and  that  said  board  caus- 
ed the  hind  wheels  of  said  car  to  leave  the 
track,  and  thereby  caused  a  can  of  ore  to 
fall  upon  and  injure  plaintiff,  yet  if  you  fur- 
ther find  and  believe  that  the  plaintiff  wa» 
as  familiar  as  defendant  with  the  size  of 
said  board,  and  the  fact  that  it  obstnictpfl 
the  passage  of  said  car.  if  it  did  so  obstruct 
the  same,  then  you  will  find  that  plaintiff 
assumed  the  risk  of  pushing  said  car  and 
can  over  said  board  and  cannot  recover." 

There  was  a  verdict  for  plaintiff,  award- 
ing him  $500  damages,  and  Judgment  follow- 
ed, from  which  defendant,  filing  motion  for 
new  trial  and  in  arrest  and  saving  excep- 
tions to  the  action  of  the  court  in  overruling 
them,  has  duly  perfected  its  appeal  to  this 
court 

Four  errors  are  assigned:  First,  in  the 
refusal  of  the  Instruction  in  the  nature  of 
a  demurrer  to  the  evidence,  offered  at  dosp 
of  plaintiff's  evidence;  second,  the  refusal  of 
a  like  instruction  at  the  close  of  all  the  evi- 
dence; third,  in  the  refusal  of  the  above- 
quoted  instruction ;  fourth,  in  overruling  the 
motion  for  a  new  trial.  The  first  and  second 
assignments  are  untenable.  There  was  evi- 
dence on  which  the  Jury  might  find  for  plain- 
tiff under  proper  direction.  It  is  true  it  is 
very  slight,  but  sufficient  to  warrant  the 
Jury  in  finding  as  it  did. 

The  instruction  as  to  assumed  risk,  quot- 
ed above,  was  properly  refused.  It  is  the 
rule  in  this  state  that  the  servant  does  not 
assume  the  risks  of  the  master's  negligence 
(Curtis  v.  McNair,  173  Mo.  270.  73  S.  W.  167). 
unless  it  be  in  a  case  where  the  injury  oc^ 
curs  from  the  particular  mode  or  manner 
in  which  the  servant  uses  the  defective  ap- 
pliance, when  another  safe  way  to  use  It 
appears  (Harris  v.  Kansas  City  Southern  R. 
Co.,  146  Mo.  App.  524,  124  S.  W.  576).  The 
matter  of  the  servant's  knowledge  of  the  con- 
dition under  the  facts  of  the  case  seems  to  be 
one  for  consideration  on  the  question  of  con- 
tributory negligence,  and  the  instruction  was 
properly  refused.  Blundell  v.  William  A. 
Miller  Elevator  Mfg.  Co.,  189  Mo.  552,  88  S. 
W.  103. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

NORTONI  and  CAULPIELD,  JJ.,  concur. 
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CAPE    GIRARDEAU    BELL    TELEPHONE 

CO.  V.  HAMIL'S  ESTATE. 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 

6,  1911.    Rehearing  Denied  March  7,  1911.) 

1.  Appeal  a-nd  Erbok  (i  1010*)— Findings— 

OONCLUSIVEPESS. 

A  finding  supported  by  substantial  eyidence 
is  conclusive  upon  the  Court  of  Appeals. 

FEW.  Note.— For  otlier  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |f  3979-3982;  Dec.  Dig.  S 
1010.*]  ^ 

2.  ASSIONUKKTS     (I    31*)  —  VOLUNTABY     PAY- 
MENT. 

Where  plaintiff  paid  the  funeral  expenses 
of  an  employe  Icilled  in  its  service,  stating  at 
the  time  that  if  the  employe's  family  offered  to 
pay  the  bill  the  creditor  should  accept  it,  the 
payment  was  voluntary  and  not  a  purchase  of 
the  account,  and  the  procurement  of  an  assign- 
ment thereof  by  plaintiff  two  years  thereafter 
did  not  make  such  payment  a  purchase  of  the 
account. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Dec.  Dig.  (  31.»] 

3.  SUBBOGATION     (J    26*)  —  VOLCNTABY     PaY- 
MEKT8. 

One  voluntarily  jmying  a  debt  he  is  not  le- 
gally hound  to  pay,  without  any  agreement  that 
it  shall  be  assigned  to  him,  cannot  afterwards 
procure  an  assignment  from  the  creditor  and  en- 
force payment  from  the  debtor. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent.  Dig.  |  67 ;    Dec.  Dig.  §  26.*] 

4.  Money  Paid  (§  1*)— Voluntary  Payment. 

One  voluntarily  paying  another's  debt, 
without  any  understanding  for  repayment,  can- 
not recover  such  money  from  the  person  for 
whom  he  paid  it 

[E)d.  Note.— For  other  cases,  see  Money  Paid, 
Cent  Dig.  K  13-15;    Dec.  Dig.  §  1.*] 

Appeal  from  Cape  Girardeau  Court  of 
Common  Pleas;  Robert  G.  Ranney,  Judge. 

Action  by  the  Cape  Girardeau  Bell  Tele- 
phone Company  against  the  estate  of  T.  J. 
Ilamll,  deceased.  £'^om  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

D.  L.  Bowman  and  Franl;  Kelly,  for  ap- 
pellant.   Oliver  &  Oliver,  for  respondent. 

COX,  J.  Thomas  J.  Hamil  was  an  em- 
ploy6  of  plaintiff,  and  was  killed  by  coming 
in  contact  with  a  live  wire  in  July,  1907. 
The  plaintiff  soon  thereafter  paid  the  funeral 
expenses  of  the  deceased.  J.  A.  Hamll  was 
appointed  administrator  of  the  estate  of  de- 
ceased and  later  brought  suit  against  plain- 
tiff and  recovered  judgment  for  $1,875,  dam- 
ages on  account  of  the  death  of  Thomas  J. 
Hamll.  Plaintiff  paid  this  judgment,  then 
about  November  1,  1909,  secured  an  assign- 
ment to  it  of  the  accounts  for  the  funeral  ex- 
penses paid  by  it  over  two  years  prior  there- 
to, and  presented  these  accounts  to  the  court 
of  common  pleas  of  Cape  Girardeau,  which 
exercised  probate  jurisdiction  for  allowance 
against  the  estate  of  Thomas  J.  Hamil.  The 
account  was  allowed,  and  the  administrator 
has  appealed. 

The  only  question  to  determine  here  Is 
whether  the  finding  of  the  court  is  supported 


by  substantial  testimony.  If  it  is  so  support- 
ed, the  court's  finding  is  binding  upon  us. 

Plaintiff  contends  that  it  purchased  the  ac- 
counts, while  defendant  insists  that  plain- 
tiff voluntarily  paid  the  account  and  did  not 
purchase  It.  It  is  conceded  that  plaintiff 
paid  to  the  creditor  the  amount  of  the  claim 
and  that  no  assignment  was  taken  or  asked 
for  at  the  time.  The  only  thing  said  at  the 
time  by  the  party  making  the  payment  to 
the  creditor  was  that  if  the  family  should 
offer  to  pay  the  bill  for  him  to  accept  it 
Did  this  show  a  purchase  of  the  account 
or  a  payment  of  it?  To  our  mind  it  nega- 
tives the  idea  of  a  purchase,  and,  on  the 
contrary,  shows  a  voluntary  payment  with 
a  suggestion  that,  if  the  friends  of  the  de- 
ceased wished  to  reimburse  plaintiff  for  the 
payment,  it  would  be  accepted.  This  was  not 
a  purchase  of  the  account  at  that  time,  and 
procuring  an  assignment  of  the  account  two 
years  thereafter  and  after  plaintiff  had  been 
compelled  to  pay  a  Judgment  against  it  for 
damages  did  not,  and  could  not,  convert  the 
payment  Into  a  purchase. 

A  party  who  has  an  interest  in  property  to 
protect,  and,  to  do  so,  pays  an  incumbrance 
thereon  may  be  subrogated  to  the  rights  of 
the  holder  of  the  debt,  and  the  law  will  treat 
him  as  a  purcliaser  of  the  debt  in  order  to 
protect  him,  even  though  no  assignment  of 
the  debt  was  taken  at  the  time;  but  when 
a  party  who  has  no  Interest  to  protect  pays 
the  debt  of  another  without  any  request  from 
the  debtor  and  when  he  Is  under  no  legal 
obligation  to  pay  it,  and  pays  It  with  no  un- 
derstanding at  tlie  time  that  an  assignment 
is  contemplated,  he  cannot  afterward,  when  it 
suits  his  convenience  to  change  front,  go 
then  and  secure  a  formal  assignment  of  the 
debt  and  enforce  collection  from  the  debtor. 
Bunn  V.  Lindsay,  95  Mo.  250,  7  S.  W.  473, 
6  Am.  St.  Rep.  48;  Crane  v.  Noel  &  Cohn,  103 
Mo.  App.  122,  78  S.  W.  826. 

The  payment  of  the  debt  In  this  case  was 
voluntary  when  made,  and  plaintiff  must  be 
bound  by  it  The  result  Is  that  plaintiff  has 
no  cause  of  action.  Cases  to  which  we  are 
cited  by  respondent  (Vansandt  v.  Hobbs.  84 
Mo.  App.  628;  Swope  v.  Lefflngwell,  72  Mo. 
348;  Campbell  v.  Allen,  38  Mo.  App.  27; 
Campbell  v.  Roeder,  44  Mo.  App.  321)  are 
not  in  conflict  with  our  holding  in  this  case. 

Judgment  reversed.    All  concur. 


BROWN  V.  T.  J.  MOSS  TIB  CO. 

(St  Louis  CJourt  of  Appeals.     Missouri.     Feb. 
21,  1911.) 

1.  Pleadino  (I  311*)- Exhibit  Annexed  to 
Pleading. 

An  exhibit  merely  attached  to  the  petition 
is  not  thereby  made  a  iiart  thereof. 

rE>d.    Note.— For  other   cases,    see    Pleadinp, 
Cent  Dig.  S  945;  Dec.  Dig.  {  311.*] 
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2,  Sat.es  (t  K*)— Contracts— Evidence. 

E?vidence  AeM  not  to  show  a  contract  for 
the  sale  and  purchase  of  ties,  subject  to  inspec- 
tion by  a  railroad  company. 

[EH.  Notei— For  other  cases,  see  Sales,  Dec. 
Dig.  I  52.*] 

8.  Sales  (|  181*)— Contracts— Performance 

—Evidence. 

In  an  action  for  breach  of  a  contract  to 
pay  for  ties  subject  to  inspection  by  a  railroad 
company,  evidence  held  to  show  an  inspection 
by  and  a  rejection  of  the  ties  by  the  inspector 
ot  the  company,  as  not  up  to  the  standard,  de- 
feating a  recovery. 

[Ed.  Note.— For  other  cases,  see  Sales.  Dec. 
Dig.  I  181.*] 

4.  Assignments  ({  137*)— Sufficibnct— Evi- 
dence, 

Testimony  by  a  party  to  a  contract  for  the 
sale  and  purchase  of  ties,  that  he  had  sold  out 
to  a  third  person  and  the  testimony  of  the  third 
person  that  when  be  bought  out  the  party  he 
paid  him  a  specified  sum  for  the  ties  and  the 
timber  left  on  the  ground,  did  not  prove  an  as- 
si^meut  of  the  contract  so  as  to  entitle  the 
third  person  to  sue  for  damages  for  breach  of 
contract. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Dec.  Dig.  S  137.*] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; Jas.  L.  Fort,  Judge. 

Action  by  Virgil  Brown  against  the  T.  J. 
Moss  Tie  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

W.  S.  C.  Walker,  for  appellant  John  F. 
McKay,  for  respondent 

\  REYNOLDS,  P.  J.  Plaintiff  In  this  action 
seeks  to  recover  damages  against  defendant 
for  Its  failure  to  take  up,  receive,  and  pay 
for  a  lot  of  ties  which  plaintiff  claims  defend- 
ant had  contracted  for,  the  contract  claimed 
to  have  been  by  a  written  proposal  from 
one  Myers,  the  assignor  of  plaintiff,  and 
which  proposal,  it  is  claimed,  was  accepted 
in  writing  by  Bray.  The  allegation  in  the 
petition  as  to  the  interest  of  plantiff  is  aa 
follows:  "Plaintiff  further  states  that  he 
has  purchased  all  the  right,  title,  and  in- 
terest of  James  A.  Bray  in  and  to  the  ties 
as  aforesaid,  and  In  and  to  any  right  accru- 
ing for  damages."  The  exhibit  is  attached 
to  the  petition  as  Exhibit  A.  The  answer, 
after  a  general  denial,  denies  that  the  ex- 
hibit filed  with  the  petition  contains  any 
contract  between  plaintiff  and  defendant ;  de- 
nies that  the  writer  of  the  letter  had  any  au- 
thority on  the  date  of  the  letter  to  bind  de- 
fendant in  any  contract,  without  express 
approval  of  defendant;  denies  that  defend- 
ant ever  approved  the  contract  and  denies 
that  any  ties  mentioned  in  the  letter  at- 
tached to  the  petition  were  offered  for  ac- 
ceptance. The  case  was  heard  before  the 
court  and  a  Jury.  Defendant  demurred  to 
the  evidence.  That  was  overruled  and  ex- 
ceptions saved.  Plaintiff  asked  no  instruc- 
tions. Defendant  asked  several,  all  of  which 
but  one,  not  necessary  to  notice,  were  re- 
fused.    There   was  a   verdict   for   plaintiff, 


from  which,  after  unsuccessfully  moving  for 
a  new  trial,  defendant  has  duly  appealed. 

Attaching  an  exhibit  to  a  pleading  does  not 
make  It  part  of  the  petition,  and  it  is  doubt- 
ful whether  we  can  consider  it  at  all,  as  it 
Is  not  very  dear  that  it  was  read  In  evi- 
dence. Waiving  that  and  giving  plaintiff 
the  benefit  of  the  doubt,  we  will  treat  It  as 
having  been  given  in  evidence.  This  pi-<j- 
posal,  which  the  testimony  of  defendant 
tends  to  show  was  a  mere  general  circular 
sent  out  to  all  timber  and  tie  men,  is  ad- 
dressed to  Bray,  and  in  substance  the  writ- 
er, Myers,  writes  that  he  had  expected  to 
see  Bfay,  but  did  not  do  so,  "but  in  reference 
to  buying  ties,  will  say  that  we  are  In  the 
market  for  all  the  soft  and  hardwood  ties 
that  are  offered."  The  letter  then  quotes 
prices  that  defendant  would  pay,  and  speci> 
flea  the  sizes  required,  as  well  as  quality  of 
the  ties — that  is,  as  to  what  timber  they 
were  to  ue  made  from  and  their  condition 
as  to  "crooks,  dotes,"  or  other  defects  which 
would  render  them  unacceptable — and  sped- 
fles  how  they  are  to  be  piled.  The  letter 
concludes:  "Will  Inspect  and  pay  for  ties  in 
full  once  each  month.  All  ties  are  contract- 
ed for  subject  to  Frisco  Inspection  and  paid 
for  at  inspection.  Will  be  glad  to  do  busi- 
ness with  you  or  help  you  to  do  business." 
By  "Frisco"  is  meant  the  St  Iiouis  &  San 
Francisco  Railroad  Company.  As  to  the  oral 
evidence,  it  is  8u£Bcient  to  say  of  it  that  it 
falls  short  of  even  tending  to  prove  that 
conceding  that  an  agent  of  defendant,  hav- 
ing authority,  made  the  offer  contained  in 
the  letter,  it  does  not  tend  to  show  an  ac- 
ceptance of  the  offer  on  the  part  of  plaintiff's 
assignor  which  was  known  to  or  communi- 
cated to  defendant  Bray.  It  Is  tru^  testi- 
fied that  he  accepted  the  order,  but  it  ap- 
peared that  this  was  through  Brown.  All 
that  Brown  testified  to  on  this  is  that  he 
answered  the  letter  of  Myers  and  signed 
Bray's  name  to  it  The  letter  was  neither 
produced,  accounted  for,  nor  its  contents 
testified  to— merely  that  Brown,  writing  for 
Bray,  had  answered  the  letter  of  Myers, 
How  he  answered  it  does  not  appear.  There 
is  no  evidence  in  the  case  tending  to  show 
any  subsequent  acts  on  the  part  of  defend- 
ant, or  any  one  representing  it  that  can  be 
construed  into  a  recognition  of  the  fact  of 
plaintiff's  assignor  having  any  contract  what- 
ever with  defendant  concerning  ties.  Fur- 
thermore, the  letter  relied  on  as  a  contract 
explicitly  provides  that  "all  ties  are  contmct- 
ed  for  subject  to  Frisco  inspection  and  paid 
for  at  Inspection."  Plaintiff  and  Bray  and 
their  witnesses  do  not  pretend  to  say  that 
the  ties  had  not  been  inspected,  the  failure 
to  do  which  is  averred  as  one  of  the  grounds 
for  recovery  in  this  case  by  plaintiff.  All 
they  say  on  the  matter  is  that  if  there  was 
an  Inspection  by  the  "Frisco"  agents,  they 
"did  not  know  of  it."     To  the  contrary  of 
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this  negative  testimony  Is  the  positive  teatl- 
mony  of  Myers  and  of  the  "Frisco"  Inspec- 
tors, and  of  tbe  Inspectors,  or  those  whose 
business  It  was  to  take  up  ties  for  appellant, 
that  these  Identical  ties  were  Inspected  by 
the  "Frisco,"  and  rejected  as  not  up  to  stan- 
dard. Over  and  above  this  there  Is  no  -proof 
whatever  of  any  assignment  of  this  contract 
pleaded  and  relied  on  by  Bray  to  Brown. 
All  that  is  said  on  this  subject  was  by  Bray 
ander  cross-examination,  when  he  testifies: 
"I  sold  out  to  Brown  (plaiutifT)  as  early  as 
January,  1908."  All  that  Brown  testifies  to 
on  tbe  matter  is  this:  "When  I  bought  out 
Bray  I  gave  him  something  lllce  $90  for  the 
ties  and  the  timber  that  was  left  on  the 
ground."  This  Is  no  proof  whatever  of  such 
an  assignment  of  the  pretended  contract  as 
entitles  plaintltf  as  assignee  of  Bray,  to 
maintain  this  action  for  damages  on  that 
contract.  It  might  be'  that  Brown  owned 
the  ties.  That  would  not  make  him  privy 
to  the  contract  for  their  purchase  by  defend- 
ant, if  such  contract  existed.  Much  less 
would  the  purchase  of  the  ties  constitute  him 
an  assignee  of  a  chose  in  action,  so  as  to 
entitle  him  to  claim  damages  against  de- 
fendant for  failure  to  comply  with  that 
contract  That  is  all  that  Is  in  this  case. 
Whether  such  a  case  as  this,  resting  on  an 
alleged  assignment  of  a  right  to  recover  dam- 
ages, can  be  maintained  at  all,  we  are  not 
considering  or  deciding,  as  it  Is  not  necessary 
to  do  80  here.  There  is  no  pretense  that 
plaintiff  himself  had  any  contract  whatever 
with  defendant.  Nor  are  we  considering  or 
determining  tbe  question  as  to  whether  this 
letter,  claimed  t6  be  a  proposal,  on  which  the 
alleged  contract  Is  based,  was  definite 
enough,  in  Itself,  to  constitute  a  contract  or 
a  definite  proposition  for  a  contract.  On 
this  phase  of  it  we  express  no  opinion.  It 
is  proper  to  say  that  no  counsel  appeared 
before  us,  and  no  briefs  were  filed,  in  behalf 
of  respondent.  We  therefore  prefer  not  to 
pass  on  any  points  not  absolutely  material 
to  the  determination  of  this  particular  case. 

For  a  failure  of  evidence  on  the  part  of 
plaintiff  In  this  case,  the  demurrer  which  de- 
fendant interposed  at  the  close  of  all  the 
testimony  In  the  case  should  have  been  sus- 
tained. 

The  judgment  of  the  circuit  court  Is  re- 
versed. 

NOKTONI  and  CAULFIELD,  JJ.,  concur. 


ST.  VICTOR  V.  EDWARDS  et  al. 
(St.  Louis  Court  of  Appeals.     Missoari.     Feb. 
21,  1911.    Rehearing  Denied  March  7.  1911.) 
1,  Tbial  (S  260*)— iNSTBtrcnoNS— Reftjsal  of 

IKSTBTJCTION   COVEBED   BY  CHARGE  GIVEN. 

Where  the  instructions  given  at  the  in- 
stance of  the  defeated  party  submitted  the  Is- 
sues to  tbe  jury  in  tbe  most  favorable  light  pos- 


sible for  blm,  he  could  not  complain  of  the  re- 
fusal of  other  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  651 ;  Dec.  Dig.  |  260.*] 

2.  Affeai,  and  Ebbob  ({  1050*)— Habuless 
Ebror  —  Ebboneous  Admission  of  i^vI- 
dence. 

Where,  in  replevin  of  a  note  brought  by  the 
payee  against  the  maimers,  all  the  facts  were 
shown  by  competent  testimony,  the  error  in 
l>ennitting  the  ^ayee  to  answer  the  question  as 
to  his  purpose  m  surrendering  tbe  note  to  tbe 
makers  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4153-4100;  Dec  Dig.  S 
1050.^] 

3.  Trial  (J  140*)— Credibilitt  of  Witness- 
es—Question FOB  Jury. 

The  credibility  of  the  witnesses  is  for  th« 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  834;    Dec.  Dig.  i  140.*] 

4.  Appeal  and  Ebbob  (§  1002*)— Vebdict— 
Conclusiveness. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3935;  Dec.  Dig.  §  1002.*] 

5.  Replevin  (J  72*)— Evidence— Sufficienct. 

Evidence  in  replevin  of  a  note  brought  b; 
the  payee  against  the  malcer  held  to  justify  a 
finding  that  the  pa^ee  was  entitled  to  possession 
of  the  note  as  against  the  objection  that  it  had 
been  delivered  to  the  maker  on  the  theory  that 
it  had  been  paid  by  the  acceptance  of  a  testa- 
mentary gift 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec.  Dig.  I  72.*] 

Appeal  from  Circuit  Court,  Pike  County; 
David  H.  Eby,  Judge. 

Action  by  SalUe  St  Victor  against  John 
R.  Edwards  and  another.  From  a  judgment 
for   plaintiff,  defendants   appeal.     Aflirmed 

Pearson  &  Pearson,  for  appellants.  J.  D. 
Hostetter,  for  respondent. 

REYNOLDS,  P.  J.  This  Is  an  act'on  in 
replevin  for  the  recovery  of  a  note  for  the 
sum  of  |500,  alleged  to  be  the  property  of 
plaintiff  and  to  the  possession  of  which  she 
Is  entitled,  the  note  being  described  as  ex- 
ecuted by  defendants,  payable  to  the  order 
of  plaintiff,  It  being  averred  that  nothing 
bad  been  paid  on  the  note  except  the  first 
year's  Interest,  that  the  value  of  tbe  note 
Is  $550,  and  that  defendants,  who  are  hus- 
band and  wife,  wrongfully  detain  the  note 
from  plaintiff.  Judgment  Is  asked  for  the 
recovery  of  possession  of  the  note  and  dam- 
ages for  the  detention  thereof. 

The  answer  admits  tbe  execution  of  the 
note  and  payment  of  $25  on  it  but  avers  tbat 
defendants  made  payment  of  $4.16  addition, 
al.  As  a  further  defense,  it  Is  averred  that 
after,  the  execution  of  the  note  one  Sarah  O. 
Lyons,  now  deceased,  was  about  to  and  did 
execute  her  will;  that  she  owned  Jointly 
with  plaintiff  a  certain  bond  for  the  siim 
of  $1,000;  tbat  she  told  defendant  Margar- 
et A.  Edwards  that  it  was  her  desire  and 
Intention  to  pay  off  and  discharge  the  note 
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of  defendants  to  plaintiff  herein,  and  that 
she  was  going  to  do  ao  by  her  will,  giving  to 
plaintiff  her  (Mrs.  Lyons')  half  interest  In 
the  $1,000  bond;  that  Mrs.  Edwards  com- 
municated the  intention  and  desire  of  Mrs. 
Lyons  to  plaintiff,  and  that  plaintiff  con- 
sented thereto ;  that  shortly  thereafter  Mrs. 
Lyons  made  and  executed  her  will  duly  ad- 
mitted to  probate,  and  that  by  the  will  she 
bequeathed  to  plaintiff  her  half  interest  In 
the  bond,  with  the  further  bequest  of  $1,000 ; 
that  plaintiff  accepted  the  gift  and  bequest, 
and  afterwards,  in  pursuance  of  the  ar- 
rangements, agreements,  and  settlements,  de- 
livered and  surrendered  the  note  to  defend- 
ants. As  a  further  defense,  setting  up  the 
Intention  of  Mrs.  Lyons  to  execute  her  will 
and  that  she  Jointly  with  plaintiff  owned  a 
$1,000  bond,  and  that  she  told  defendant  Mrs. 
Edwards  that  It  was  her  desire  and  inten- 
tion to  pay  off  and  discharge  the  $500  note 
sued  on  "by  willing  and  giving"  to  plaintiff 
her  (Mrs.  Lyons'  half  interest  in  the  $1,000 
bond,  the  answer  avers  that  Mrs.  Edwards 
communicated  the  intention  on  the  part  of 
Mrs.  Lyons  to  plaintiff;  that  Mrs.  Lyons 
made  her  will,  and  in  It  gave  and  bequeathed 
to  plaintiff  the  half  interest  In  the  bond 
which  Mrs.  Lyons  and  plaintiff  owned,  to- 
gether with  the  further  bequest  to  plain- 
tiff of  the  sum  of  $1,000;  that  plaintiff  ac- 
cepted the  gift  and  bequest  so  made  in  full 
payment  and  satisfaction  of  the  note,  and 
that  in  June,  1907,  after  the  death  of  Mrs. 
Lyons  and  after  her  will  had  been  duly 
filed  and  probated,  plaintiff  and  defendants, 
"recognizing  and  accepting  the  act  of  said 
Sarah  C.  Lyons,  In  willing,  giving,  and  be- 
queathing her  one-half  Interest  in  said  bond 
to  the  plaintiff  as  being  in  payment  of  the 
same,  and  a  settlement  and  satisfaction  of 
said  note  and  the  plaintiff  delivered  up  said 
note  to  the  defendants."  Defendants  accord- 
ingly pleaded  full  payment  and  satisfaction 
of  the  note,  and  that  it  was  delivered  to 
them  by  plaintiff  because  of  the  fact  that 
it  was  paid  In  full  and  so  considered  by  her. 
The  reply,  after  a  general  denial  of  the 
allegations,  except  as  specially  admitted,  ad- 
mits the  making  of  the  will  by  Mrs.  Lyons ; 
that  plaintiff  and  Mrs.  Lyons  were  the  Joint 
owners  of  the  $1,(X)0  bond ;  that  Mrs.  Lyons 
bequeathed  to  her  (plaintlffi  her  (Mrs.  Ly- 
ons') one-half  Interest  In  the  bond;  that 
the  will  had  been  duly  probated,  and  that 
It  made  a  further  bequest  to  her  (plaintiff) 
of  $1,000,  admits  that,  after  the  death  of 
Mrs.  Lyons  and  the  probate  of  the  will, 
plaintiff  delivered  the  possession  of  the  note 
to  defendants,  but  that  they  had  procured 
it  from  her  by  falsely  representing  to  her 
that  the  bequest  of  one-half  Interest  in  the 
$1,000  bond  made  by  the  will  of  Mrs.  I^- 
ons  was  made  and  Intended  by  her  as  pay- 
ment of  the  note,  whereas,  in  point  of  fact, 
the  bequest  was  unconditional,  and  was  not 
in  satisfaction  or  payment  of  the  note  and 


not  so  Intended  by  Mrs.  Lyons.     Plaintiff 
further  avers  in  this  reply  that  at  the  time 
she  delivered  the  note  to  defendants  she  wag 
in  bad  health,  and  expecting  to  leave  home 
to  hare  a  dangerous  surgical  operation  per- 
formed on  her,  and  was  at  that  time  "in 
such  a  disturbed  and  distressed  condition  of 
mind,  In  addition  to  her  physical  aliments, 
that   she    was    mentally    irresponsible,    and 
yielded  by  reason  of  her  weak  and  enfeebled 
mental   and   physical   condition   to    the  im- 
portunities of  the  defendants  and  their  false 
and  fraudulent  statements  and  representa- 
tions, and  delivered  possession  of  the  note 
to  them  without  any  consideration  whatever, 
and  without  the  same  being  paid  off  and  dis- 
charged, and  while  the  same  was  a  valid 
and    subsisting    obligation    against    defend- 
ants."   Plaintiff,  again  averring  that  at  the 
time  she  delivered  possession  of  the  note  to 
defendants  she  was  about  to  leave  her  home 
to  have  a  dangerous  surgical  operation  per- 
formed on  her,  and  from  which  plaintiff  felt 
that  she  might  never  recover,  avers  that  she 
was  beset  with  the  importunities  of  defend- 
ants to  turn  over  possession  of  the  note  to 
them,  so  that,  in  the  event  she  should  die 
under  the  operation,  they  would  have  pos- 
session of  the  note,  that  under  these  cir- 
cumstances she  delivered  possession  of  the 
note   to   defendants   with    the   intention   of 
requiring  defendants,   in  case  she   survived 
the  operation,   to  return  the   note  to  her, 
and  she  avers  that  she  never  at  any  time  de- 
livered  possession  of   the  note  to   the  de- 
fendants or  either  of  them  with  the  purpose 
and  intention  on  her  part  to  part  with  the 
title  to  the  note;    that  neither  was  it  the 
intention  of  defendants  that  they.  In  receiv- 
ing possession   of  the  note,   should   acquire 
any  title  or  ownership  thereto;   that  they 
merely  received  the  possession  of  the  note 
because  of  the  fact  that  they  had  persistent- 
ly, but  falsely,  urged  on  plaintiff  the  claim 
that  Mrs.  Lyons  provided  in  her  will  that 
the  bequest  of  one-half  interest  in  the  bond 
should  be  and  was  in  payment  of  the  note, 
and  she  avers  that  they  took  the  note,  not 
with  the  idea  of  acquiring  title  or  owner- 
ship thereto  as  against  plaintiff,  but  merely 
to  hold  the  same  until  it  should  be  ascertain- 
ed whether  plaintiff  would  survive  the  op- 
eration, and  it  was  then  the  intention  and 
purpose  of  all  the  parties  that,  if  plaintiff 
did  80,  the  note  should  be  returned  and  pos- 
session thereof  given  np  to  her ;  that,  short- 
ly after  her  return  after  having  undergone 
the  surgical  operation,  she  requested  defend- 
ants to  return  the  note  and  deliver  up  pos- 
session thereof  to  her,  and  that  she  had  fre- 
quently made  that  demand  of  them  up  to 
the  time  of  the  Institution  of  the  suit,  where- 
fore she  prays' Judgment  as  in  her  petition. 
The  trial   was  before   the  court  and  a 
Jury.    It  Is  sufficient  to  say  that  plaintiff  and 
Mrs.  Edwards  testified  and  Introduced  evi- 
dence along  the   lines   of   their   respective 
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pleadings.  The  testimony  of  tbese  ladies 
was  flatly  contradictory  to  each  other  on 
practically  every  material  fact.  The  tes- 
timony of  the  other  witnesses  was  on  mere 
collateral  matters.  The  will  of  Mrs.  Lyons 
made  no  reference  to  the  $500  note  in  suit 
At  the  conclusion  of  the  testimony,  the  court 
gave  eight  instructions  at  the  request  of  de- 
fendants, refusing  eevea  which  defendants 
prayed.  No  Instructions  were  asked  or  given 
at  the  Instance  of  plaintiff,  the  Jury  return- 
ing a  verdict  in  favor  of  plaintiff,  and  find- 
ing that  she  was  entitled  to  the  possession 
of  the  note,  and  that  defendants  were  de- 
taining it  unlawfully,  assessed  the  value  of 
it  at  1535.  Judgment  followed  accordingly 
as  provided  by  statute  In  the  action  of  re- 
plevin. Defendants  in  due  time  filed  their 
motions  for  new  trial  and  In  arrest,  both  of 
which  were  overruled,  defendants  saving  ex- 
ception and  afterwards  perfecting  appeal  to 
this  court. 

The  assignments  of  error  made  by  the 
learned  counsel  for  appellant  are  five.  The 
first  and  fifth  are  practically  assignments 
of  error  to  the  action  of  the  court  in  re- 
fusing to  sustain  demurrers  to  the  evidence. 
The  second  is  to  the  refusal  of  the  court  to 
give  proper  and  legal  instructions  asked  by 
defendants.  The  third  is  to  the  allowance  of 
Illegal  and  improper  testimony.  The  fourth 
is  bottomed  on  the  allegation  that  the  Jury 
disregarded  instructions  of  the  court  g^ven 
in  behalf  of  defendants.  The  sixth  is  to  the 
action  of  the  court  in  overruling  the  motions 
for  a  new  trial  and  In  arrest. 

Taking  these  up  in  their  order,  while,  as 
before  noted,  the  testimony  of  Miss  St.  Vic- 
tor and  that  of  Mrs.  Edwards  was  flatly  con- 
tradictory of  each  other  on  practically  every 
material  matter,  that  of  plalntiCt,  if  true, 
fully  sustained  the  matter  pleaded  by  her, 
except  as  to  fraud,  and  as  to  that  the  court 
told  the  Jury  in  the  first  instruction  given 
that  there  was  no  evidence  that  the  note  had 
been  secured  by  defendants  by  means  of 
fraudulent  statements.  Plaintiff  testified 
very  distinctly  that  she  had  never  surrender- 
ed or  delivered  up  the  note  to  defendants  as 
paid.  There  was  no  error  In  overruling  the 
demurrers. 

We  have  carefully  examined  and  consider- 
ed the  refused  instructions,  and  are  greatly 
aided  by  having  before  us  the  reasons  mov- 
ing the  trial  Judge  in  overruling  most  of 
them.  It  is  not  necessary  to  incumber  the 
record  with  setting  out  these  instructions. 
It  is  sufficient  to  say  that  the  action  of  the 
learned  Judge  in  refui^g  them  was  correct. 
They  were  either  incorrect  or  covered  by 
those  given.  Examining  the  Instructions  giv- 
en at  the  instance  of  defendants.  It  is  very 
clear  that  they  placed  the  case  before  the 
Jury  in  the  most  favorable  light  possible  for 
the  defendants.  We  have  noticed  the  first. 
The  second  told  the  Jury  that,  if  plaintiff 
parted  with  the  possession  of  the  note  by 


voluntarily  delivering  it  to  defendants  or  ei- 
ther of  them,  the  law  presumed  there  was 
some  consideration  therefor;  there  being  no 
evidence  in  the  case  that  the  note  was  sur- 
rendered by  plaintiff  to  defendants  as  a  gift. 
The  third  told  the  Jury  that,  if  they  found 
from  the  testimony  that  at  any  time  prior  to 
the  institution  of  the  suit  plaintiff  had  part- 
ed with  the  possession  of  the  note  in  con- 
troversy by  voluntarily  delivering  tbs  same 
to  defendants  or  either  of  them,  intending  at 
the  time  to  part  with  the  title  thereof,  their 
verdict  should  be  for  defendants.  The  fourth 
told  the  Jury  that  if  they  found  that  in  July, 
1907,  after  the  death  of  Mrs.  Lyons,  plain- 
tiff and  defendants  or  either  of  them  had  a 
conference,  the  subject-matter  of  which  was 
the  note  In  controversy,  and  if  they  found 
from  the  testimony  that  at  that  conference 
plaintiff  delivered  the  note  to  defendants  or 
either  of  them,  with  the  intention  then  and 
there  of  parting  with  the  title  thereto,  their 
verdict  should  be  for  defendant.  The  fifth 
told  the  Jury  that,  if  they  found  that  plain- 
tiff had  voluntarily  delivered  possession  of 
the  note  to  defendants  after  its  maturity, 
the  law  presumes  that  plaintiff  intended  to 
part  with  the  title  thereto,  and,  unless  they 
further  found  from  the  evidence  that  there 
was  other  intention  on  the  part  of  plaintiff 
in  delivering  possession  of  the  note  to  de- 
fendants than  that  of  parting  with  the  title 
thereto,  and  that  such  Intention,  if  any,  was 
communicated  to  defendants  at  the  time,  and 
unless  such  intention  had  been  shown  by  the 
evidence  in  the  case,  their  verdict  should  be 
for  defendants.  The  sixth  told  the  Jury  that 
if  they  believed  from  the  evidence  that  Mrs. 
Lyons  entered  into  an  agreement  with  plain- 
tiff by  which  she  would  bequeath  to  plaintiff 
one-half  of  the  |1,000  bond  mentioned.  If 
plaintiff  would  deliver  to  defendants  the 
note  sued  for  in  the  cause,  and  If  the  Jury 
found  that  the  bequest  was  under  such  agree- 
ment and  that  the  note  was  delivered  by 
plaintiff  to  defendants  under  it,  their  verdict 
should  be  for  defendants.  The  seventh  told 
the  Jury  that,  under  the  evidence  in  the  case, 
it  appeared  that  plaintiff  had  received  the 
one-half  interest  of  Mrs.  Lyons  In  the  Joint 
$1,000  bond  referred  to.  The  eighth  told 
the  Jury  that  if  the  plaintiff  and  defendants 
or  either  of  the  latter  had  a  conference  at 
which  it  was  agreed  between  them  that,  if 
plaintiff  would  deliver  up  the  note  in  contro- 
versy to  defendants,  they  would  return  the 
note  In  question  to  plaintiff  or  pay  her  the 
amount  thereof,  if  the  will  of  Mrs.  Lyons 
should  be  set  aside,  and  plaintiff  did  not  re- 
ceive the  one-half  Interest  of  Mrs.  I..yons  In 
the  $1,000  bond  referred  to,  and  if  they  fur- 
ther found  that  in  pursuance  of  that  settle- 
ment, and  as  the  sole  reason  therefor,  plain- 
tiff delivered  up  the  note  In  question  to  de- 
fendants, their  verdict  should  be  for  defend- 
ants, provided  they  further  found  that  the 
will  of  Mrs.  Lyons  was  not  set  aside,  and 
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that  plaintiff  received  the  one-half  Interest 
of  Mrs.  Lyons  Jn  the  $1,000  bond  referred 
to  In  the  will.  Without  passing  on  the  cor- 
rectness of  these  instructions,  It  can  be  most 
certaluly  said  of  them  that  they  presented 
defendants'  side  of  the  case  In  the  strongest 
and  most  favorable  attitude  that  they  could 
possibly  ask. 

The  only  evidence  as  to  the  admission  of 
which  error  is  assigned  Is  that  given  by 
plaintiff  In  answer  to  a  question  as  to  her 
purpose  In  giving  up  the  note.  While  that 
question  should  not  have  been  asked  in  that 
form,  the  facts  attendant  upon  the  whole 
matter  were  so  fully  brought  out  by  compe- 
tent testimony  that  we  do  not  think  that  the 
action  of  the  court  in  overruling  the  objec- 
tion to  it  was  reversible  error. 

There  was  evidence  tefore  the  Jury  which 
warranted  them,  in  the  light  of  the. instruc- 
tions given,  to  And  as  they  did.  The  credi- 
bility of  the  witnesses  giving  it  was  for  the 
Jury.  The  court  very  distinctly  stated  the 
Issues,  and  It  cannot  be  said  that  the  Jury 
disregarded  the  instructions  given  on  behalf 
of  defendants. 

It  follows  that  the  action  of  the  learned 
trial  court  in  overruling  the  motions  for  a 
new  trial  and  in  arrest  was  not  error. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

KORTONI  and  CAULFIELD,  JJ.,  concur. 


BROWN  V.  EMERSON. 

(St  Louis  Court  of  Appeals.     Missouri.     Feb. 

21,  1911.     Rehearins  Denied 

March  7,  1911.) 

1.  Appeai.  and   ETbbob   (J   1001*)— Review— 
Vebdicts— Conclusiveness  —  Substantial 

Evidence. 

AVIieTe  there  is  substantial  evidence  in  sup- 
port of  the  verdict,  it  will  be  affirmed  unless 
there  is  error  of  law. 

[E3d.  Note. — ^For  otlier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3922;   Dec.  Dig.  $  10Ol.»] 

2.  Sales  (J  364*)— Action  fob  Price  ob  Vai- 
UE— Instructions — Confobmitt  to  Issues. 

In  an  action  to  recover  the  price  of  a  jack, 
the  refusal  to  instruct  that  if  the  plaintiff  sold 
and  delivered  the  jack  to  defendant  for  an 
agreed  sum,  and  the  defendant  was  to  pay  the 
freif^ht  to  bis  place  of  business  and  deduct  it 
from  the  price,  the  plaintiff  is  entitled  to  a  ver- 
dict for  the  price  less  the  freight  with  interest 
from  demand,  if  demand  is  made,  is  error,  since 
the  instruction,  besides  hypothesizing  plamtiff's 
theory  of  the  case,  requires  the  finding  of  all 
the  facts  essential  to  his  right  of  recovery. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §§  1065-1076;   Dec.  Dig.  §  304.*] 

3.  Trial  (S  250*)  —  Instructions  —  Applica- 
bility to  Issues  and  Evidence. 

Where  the  only  issue  in  an  action  was 
whether  the  defendant  purchased  a  jack  of  the 
plaintiff,  and  there  is  evidence  that  it  was  of 
some  value,  an  instruction  that  plaintiff  was  en- 
titled to  a  verdict  modified  so  as  to  the  include 
the  conditions  that  the  animal  was  without  any 
value  at  the  time  of  the  alleged  sale,  and  that 
the  plaintiff  made  no  misrepresentation  aa  to 


its  qualities,  is  erroneous  as  being  inapplicable 
to  the  Issues  and  evidence. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  i§  584-586;    Dec.  Dig.  f  250.*] 

4.  Pleaoino  (§  93*)— Answer— iNCONsiBTENi 
Defenses — Denial  of  Contracts— Misrep- 
besentations. 

A  party  cannot  traverse  the  allegations  of 
a  pleading  and  at  the  same  time  avoid  the  ac- 
tion on  some  other  ground,  and  hence  the  de- 
fendant, in  an  action  for  the  price  of  a  jack 
alleged  to  have  been  purchased  by  him,  cannot 
deny  the  purchase  and  at  the  same  time  admit 
that  he  purchased  the  animal  and  attempt  an 
avoidance  on  the  ground  of  a  breach  of  wai^ 
ranty  or  a  misrepresentation  respecting  the  ani- 
mal, since  the  defenses  are  inconsistent 

[EH.  Note.— For  Other  cases,  see  Pleading, 
Cent  Dig.  S  189;    Dec  Dig.  §  93.*] 

5.  Appeal  and  E3bbob  (g  215*)— Right  or  Re- 
view—Objbotionb. 

Where  inconsistent  instmctions  submitted 
for  the  defendant  are  excepted  to  at  the  time, 
the  mere  exception  is  sufficient  to  authorize 
their  review,  ibough  the  words  "objected  to" 
do  not  appear  with  reference  to  the  instm^ 
tions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §J  1309-1314:  Dec  Dig.  J 
215;*   Trial,  Cent  Dig.  S§  683-685.] 

Appeal  from  Circuit  Court,  Pike  County; 
David  H.  Eby,  Judge. 

Action  by  M.  D.  Brown  against  Luke  JL 
Emerson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Joe  H.  Cupp  and  Tapley  &  Fitzgerrell,  for 
appellant  R.  L.  Motley,  John  W.  Matson, 
and  T.  B.  McOinnis,  for  respondent 

NORTONI,  J.  This  is  a  suit  for  the  pur- 
chase price  of  a  Jack.  The  finding  and  Judg- 
ment were  for  defendant,  and  plaintiff  prose- 
cutes the  appeal. 

Defendant  Is  a  breeder  and  trader  in  Jacks 
on  his  farm  in  Pike  county.  Plaintiff  owned 
a  Jack  in  the  state  of  Arkansas  which  he  de- 
sired to  dispose  of  and  sought  out  defend- 
ant for  the  purpose.  Plaintiff's  evidence 
t«id8  to  prove  that  he  described  the  jack  to 
defendant  as  of  about  14  hands  high,  high- 
headed,  quick,  and  a  good  performer,  but 
aged,  and  on  tlds  description  alone  defrad- 
ant  agreed  to  pay  him  (250  for  the  animal 
f.  o.  b.  Bowling  Green,  Mo.  According  to 
plaintiff,  it  was  agreed  defendant  should  pa.v 
the  freight  on  the  Jack,  deduct  the  same 
from  the  purchase  price,  and  pay  the  balance 
to  him.  Plaintiff  caused  the  Jack  to  be  ship- 
ped from  Arkansas  to  defendant,  wheieupon 
defendant  paid  the  freight,  $33.30,  and  took 
the  Jack  to  his  farm,  but  refused  to  pa.v 
therefor  because,  as  asserted,  he  had  not 
purchased  the  animal  at  all.  There  is  no 
controversy  about  the  fact  of  plaintiff's  hav- 
ing shipped  the  Jack  to  defendant,  and  that 
defendant  paid  the  freight  and  took  it  to  bis 
farm,  but  defendant  insists  that  Instead  of 
purchasing  the  Jack  from  plaintiff  he  Only 
agreed  to  take  it  to  resell  on  commission,  un- 
less be  concluded  to  buy  It  after  inspection. 
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Defendant  concedes  plaintiff  spoke  of  tbe 
Jack  as  an  aged  animal  in  tlieir  conyersation 
wtilcli  was  relied  upon  by  plaintiff  as  the 
contract  of  purctiase,  but  insists  that  be  at 
no  time  agreed  to  buy  it  unless  he  chose  to 
do  so  after  inspection.  Defendant's  testimo- 
ny tends  to  prove  that  he  agreed  to  take 
tbe  Jack  upon  its  being  shipped  to  bim,  pay 
the  freight  thereon,  and  endeavor  to  sell  it 
thereafter  for  a  commission,  which  commis- 
sion was  to  be  any  amount  he  might  receive 
over  and  above  the  $250,  the  amount  plain- 
tiff hoped  to  realize  less  the  freight  thereon. 
Defendant  s^ys,  too,  that  he  agreed  with 
plaintiff,  if  upon  inspecting  the  Jack  on  its 
arrival  he  concluded  it  was  worth  the  mon- 
ey, to  purchase  it,  but  did  not  agree  to  do  so 
until  after  inspecting  the  animal  and  de- 
termining its  qualities  and  value  for  him- 
self. Defendant's  testimony  is  that  the  an- 
imal did  not  suit  him,  and  therefore  he  re- 
tained it  to  sell  on  commission.  After  the 
Jack  bad  been  In  defendant's  possession  for 
a  few  months,  it  died;  but  the  evidence  is 
quite  conclusive  that  the  death  did  not  occur 
from  any  fault  on  his  part,  as  It  received 
proper  care  and  attention.  There  is  testi- 
mony, too,  from  defendant  that  the  Jack  in 
material  respects  differed  from  the  repre- 
sentations made  by  plaintiff  as  to  his  char- 
acter and  qualities. 

We  believe  the  evidence  as  to  what  the 
agreement  was  greatly  preponderates  In  fa- 
vor of  plaintifTs  theory  of  the  case ;  but  this 
question  is  not  open  to  review  here,  as  the 
matter  of  the  credibility  of  the  witnesses 
and  the  weight  and  value  to  be  given  to  their 
testimony  is  exclusively  for  the  Jury.  There 
can  be  no  doubt  that  there  is  substantial  evi- 
dence in  the  record  in  support  of  the  theory 
advanced  by  defendant,  and  in  such  circum- 
stances It  Is  our  duty  to  aflJrm  the  Judgment 
unless  there  appears  some  error  of  law  in 
the  case  open  to  review  on  appeal.  Baum  v. 
Fryrear,  85  Mo.  151 ;  Smith  v.  Royse,  165  Mo. 
054.  65  S.  W.  994. 

Plaintiff  requested  the  court  to  instruct  for 
him  as  follows:  "Tbe  court  Instructs  the 
Jury  that  If  they  believe  from  the  evidence  in 
the  cause  that  the  plaintiff  sold  and  deliver- 
ed to  the  defendant  the  Jack  mentioned  in 
the  evidence  for  the  sum  of  $250,  and  it  was 
agreed  between  the  plaintiff  and  the  defend- 
ant that  the  plaintiff  was  to  pay  the  freight 
on  the  Jack  from  Big  Bay,  Ark.,  to  Bowling 
Green,  Mo.,  and  that  said  freight  was  to  be 
deducted  from  the  $250.  then  your  verdict 
will  be  for  the  plaintiff  for  the  sum  of  $250, 
less  the  freight  on  said  Jack  from  Big  Bay, 
Ark.,  to  Bowling  Green,  Mo.,  and  for  6  per 
ce^.  Interest  on  the  amount  you  find  for  the 
plaintiff  from  tbe  date  of  demand,  if  you 
believe  that  demand  was  made  by  plaintiff." 
This  Instruction  the  court  refused,  and  plain- 
tiff preserved  bis  exception  to  that  ruling. 
We  believe  the  argument  the  court  erred  In 
refusing   this  Instruction   to   be  sound,  for. 


besides  hypothesizing  plaintifTs  theory  of 
tbe  case,  It  requires  a  finding  of  all  the  facts 
essential  to  his  right  of  recovery.  The  court 
modified  this  request  and  gave  an  Instruc- 
tion at  its  own  instance  which  incorporated 
that  above  copied  and  authorized  a  verdict 
for  plaintiff  unless  the  Jury  found  the  Jack 
was  wholly  without  value  at  the  time  of  its 
alleged  sale  to  defendant,  and  further  that 
plaintiff  bad  made  no  misrepresentations 
with  respect  to  its  character,  qualities,  etc. 
In  so  far  as  the  modification  submitted  to  the 
Jury  the  question  of  the  Jack  being  wholly 
without  value  as  precedent  to  the  right  of 
recovery.  It  should  have  been  omitted  en- 
tirely, for  there  is  no  evidence  in  tbe  case 
to  support  it  Indeed,  the  proof  is  conclu- 
sive that  the  Jack  was  an  animal  of  consid- 
erable value  at  the  time  of  the  alleged  sale 
and  at  the  time  of  his  delivery  to  defendant 
at  Bowling  Green,  though  he  may  not  tiave 
been  worth  $250.  The  modification  by  the 
court  requiring  the  Jury  to  find  plaintiff  had 
not  misrepresented  the  character  and  qual- 
ities of  the  Jack  to  defendant  as  precedent  to 
bis  right  of  recovery  is  wholly  beside  the 
case  In  view  of  the  fact  that  defendant  de- 
nies that  be  purchased  the  animal  and  insists 
that  he  agreed  to  no  more  than  to  purchase 
him  If  on  inspection  he  suited,  or,  if  not,  to 
take  blm  for  sale  on  commission.  The 
court  should  have  given  the  instruction  above 
copied  without  the  modifications  referred  to 
for  the  only  issue  was  whether  defendant  did 
or  did  not  purchase  the  Jack. 

It  may  be  said  the  cause  originated  before 
a  Justice  of  the  peace,  and  there  was  no  for- 
mal answer  interposed;  but  the  instructions 
on  the  part  of  defendant  submit  Inconsistent 
defenses,  in  that  they  present  the  matter  to 
the  Jury  and  authorize  a  finding  for  defend- 
ant on  both  the  theory  that  defendant  did 
not  purchase  tbe  Jack  at  all,  and  further  on 
the  theory  that  he  did  purchase  the  Jack  and 
is  relieved  from  liability  therefor  because  of 
a  breach  of  warranty  with ,  respect  to  its 
character,  qualities,  etc.  No  one  can  doubt 
that  several  defenses  may  be  put  forward  to 
tbe  same  cause  of  action,  but  they  are  re- 
quired to  be  consistent.  One  is  not  permitted 
to  both  traverse  the  allegation  in  toto  and  at 
the  same  time  confess  and  avoid  tbe  action 
on  some  other  ground,  for  such  positions  aru 
so  highly  inconsistent  as  to  lead  to  confusion 
and  turmoil  at  the  trial.  A  party  is  not  per- 
mitted to  avail  himself  of  the  denial  of  a 
purchase  In  toto  and  at  the  same  time  admit 
that  he  purchased  the  property  and  attempt 
an  avoidance  of  responsibility  therefor  on 
the  grounds  of  a  breach  of  warranty  or  a 
misrepresentation  with  respect  to  the  article 
sold.  State,  to  Use,  etc.,  v.  Matson,  38  Mo. 
489;  Coble  v.  McDaniel,  33  Mo.  363;  Adams, 
etc.,  v.  Trigg,  37  Mo.  141.  But  defendant  ar- 
gues, though  the  Instructions  given  for  blm 
submitted  sucb  inconsistent  defenses,  the  er- 
ror therein  is  not  available  to  plaintiff  here 
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for  the  reason  the  bill  of  exceptions  dis- 
closes no  objection  whatever  made  thereto, 
and  a  mere  exception  Is  insufficient  to  author- 
ize their  review.  The  ruling  of  the  Supreme 
Court  in  Sheets  t.  Insurance  Co.,  226  Mo. 
613,  126  S.  W.  413,  was  In  point  and  condu- 
sire  to  this  effect,  and  we  followed  it  In  a 
few  cases  under  the  constitutional  mandate 
which  requires  the  Courts  of  Appeals  to  be 
controlled  by  the  last  previous  decision  of 
the  Supreme  Court  on  any  question  of  law 
or  equity.  But  that  rule  no  longer  obtains, 
as  the  Sheets  Case  in  so  far  as  it  determined 
this  matter  Is  now  expressly  overruled  by 
the  same  court  in  Harding  v.  Mo.  Pac.  R.  Co. 
(decided  February  9, 1911,  but  not  yet  official- 
ly reported)  134  S.  W.  641.  The  instructions 
given  for  defendant  appear  to  have  been  ex- 
cepted to  at  the  time,  and  they  are  there- 
fore open  to  review,  though  the  words  "ob- 
jected to"  as  well  do  not  appear  as  to  them. 
For  the  reason  stated,  the  Judgment  should 
be  reversed,  and  the  cause  remanded.  It  is 
BO  ordered. 

REYNOLDS,  P.  J.,  and  CAULFIELD,  J., 
concur. 


FORDER  V.  HANDLAN. 

(St  Louis  Court  of  Appeals.     Missouri.     Feb. 

21,   1911.     Rehearing  Denied 

March  7,  1911.) 

1.  Landlobd  and  Tenant  (J  290*)— Unlaw- 
ful Detainer— When  Reuedt  Lies. 

Unlawful  detainer  lies  under  Rev.  St. 
1909,  f  7657,  which  makes  one  guilty  of  un- 
lawful detainer  who  willfully  holds  possession 
of  premises  after  the  time  for  which  it  was  let 
to  him,  only  when  premises  are  let  to  defendant 
or  some  one  under  whom  he  daims. 

[Eid.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {  1208;  Dec.  Dig.  I 
290.*] 

2.  FOBCIBLE    ENTBT    AND    DBTAINEB    (§    15*)— 

Unlawful    Dbtaineb  —  When    Remedt 

Lies. 

Unlawful  detainer,  being  a  possessory  ac- 
tion, lies  only  against  one  in  actual  possession. 

[Ed.  Note.— For  other  cases,  see  Forcible  E>n- 
try  and  Detainer,  Cent.  Dig.  |  75;  Dec.  Dig. 
I  15.*] 

8.  Landlobd  and  Tenant  (8  291»)— Unlaw- 

FDL   Detainee  —  Possession  —  Evidence  — 

Sufficiency. 

Evidence  held  to  sustain  a  finding  that  de- 
fendant in  unlawful  detainer  was  in  actual  pos- 
session as  lessee. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  {  291.*] 

4.  Appeal  and    Ebbob  (J  1010*)— Review— 

Findings — CoNCLtrsiVENESs. 

Eludings  supported  by  evidence  will  not 
be  disturbed  on  appetfl. 

[Ed.  Note.— For  other  cases.*  see  Appeal  and 
Erro^  Cent  Dig.  Si  3979-3982;    Dec.  Dig.  | 

Appeal    from    St    Louis    Circuit    Court; 
Moses  N.  Sale,  Judge. 
Unlawful    detainer    by   Anna    C.    Forder 


against  A.  H.  Handlan,  Jr.     Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

John  S.  Leahy,  for  appellant  Earl  M. 
Plrkey,  for  respondent 

NORTONI,  J.  This  appeal  is  wholly  with- 
out merit  The  case  is  an  action  for  unlaw- 
ful detainer.  Plaintiff  recovered,  and  defend- 
ant prosecutes  the  appeal.  The  question  for 
consideration  relates  alone  to  the  sufficiency 
of  the  evidence  to  support  the  finding  and 
Judgment  to  the  effect  defendant  was  in  ac- 
tual possession  of  the  property  as  tenant  of 
plaintiff  at  the  time  of  the  institution  of  the 
suit  The  controversy  involves  the  possession 
of  a  portion  of  a  brick  building  situate  at 
Fourth  and  Oratiot  streets  In  the  city  of  St 
Louis  to  which  it  is  conceded  plaintiff  owns 
the  title. 

It  appears  the  Meyrose  Lantern  Company 
had  occupied  the  property  for  about  50  years, 
and  that  both  the  business  of  that  concern 
and  the  buUdlng  were  owned  by  Mr.  FenU- 
nand  Meyrose.  A  few  years  ago  Mr.  Mey- 
rose sold  the  Meyrose  'Lantern  C!ompany  to 
A.  H.  Handlan,  the  father  of  defendant,  A. 
H.  Handlan,  Jr.  After  having  sold  the  busi- 
ness to  A.  H.  Handlan,  Mr.  Ferdinand  Mey- 
rose, the  then  owner  of  the  building  in  which 
the  business  was  situate,  leased  the  building 
to  defendant,  A.  H.  Handlan,  Jr.,  for  a  term 
of  two  years  to  expire  September  6,  1907,  and 
the  evidence  tends  to  prove  that  the  lantern 
business  under  the  name  of  the  Meyrose  Lan- 
tern Company  continued  therein  under  this 
lease  as  before.  Soon  after  selling  his  busi- 
ness to  A.  H.  Handlan  and  after  ezecuttng 
the  lease  of  the  building  to  A.  H.  Handlan, 
Jr.,  Mr.  Meyrose  sold  the  building  to  plain- 
tiff, subject,  of  course,  to  the  lease.  In  July. 
1907,  prior  to  the  expiration  of  the  lease  on 
September  6th  of  that  year,  defendant,  A.  H. 
Handlan,  Jr.,  called  upon  plaintiff's  agent 
and  negotiated  with  him  about  a  lease  for 
an  additional  two  months  to  expire  Novem- 
ber 6,  1907.  It  is  in  evidence  that  defendant 
sought  to  continue  in  posse.sslon  of  the  prop- 
erty until  he  could  complete  a  new  building 
into  which  he  intended  to  move.  Besides  this 
conversation,  several  letters  in  evidence  were 
interchanged  between  defendant  and  plain- 
tiflfs  agent  in  which  plaintiff  expressed  him- 
self substantially  as  desiring  to  continue  "my 
lease"  on  the  property  for  the  two  months 
referred  to,  and  the  parties  finally  agreed  to 
the  effect  Mr.  Handlan  should  continue,  in 
possession  at  the  rental  of  |37.50  per  month, 
as  stipulated  before,  until  November  6,  190T. 

The  testimony  for  defendant  tends  to  prove 
that,  though  he  renewed  the  lease  for  the 
time  mentioned  and  both  spoke  and  wrote  of 
it  as  "my  lease,  etc.,"  he  was  in  fact  acting 
for  his  father,  A.  H.  Handlan,  who,  he  says, 
owned  the  business.  The  action  proceeds  un- 
der the  first  provision  of  section  7657,  Rev. 
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St.  1909,  which  declares  any  person  who  shall 
willfully  and  without  force  hold  over  any 
lands,  tenements,  or  other  possessions  after 
the  termination  of  the  time  for  which  they 
were  demised  or  let  to  him  to  be  guilty  of 
an  unlawful  detainer.  There  can  be  no 
'doubt  of  the  proposition  that  the  action  of 
unlawful  detainer  lies  under -this  provision 
of  our  statute  only  when  the  premises  are 
demised  or  let  to  defendant  or  some  person 
under  whom  he  claims.  Besides  the  express 
words  of  tbe  statute,  see  H.  &  St  Jo.  R.  Co. 
▼.  Hill,  60  Mo.  281.  It  is  true,  too,  that,  as 
the  action  of  unlawful  detainer  is  possessory 
lo  its  character.  It  lies  only  against  the  par^ 
In  aAual  possession  of  the  premises  and  may 
not  be  maintained  against  one  who  Is  not  in 
such  possession  at  the  time  suit  is  Instituted. 
Orrick  v.  St.  Louis  Public  Schools,  32  Mo. 
815;   Jennings  t.  Robinson,  82  Mo.  App.  544. 

Defendant  argues  the  present  suit  may  not 
be  maintained:  First,  for  the  reason  that  It 
does  not  appear  the  premises  were  demised 
or  let  to  defendant,  A.  H.  Handlan,  Jr.,  or 
to  some  person  under  whom  he  claims ;  and, 
second,  that  it  does  not  appear  he  was  in  the 
actual  possession  of  the  premises  at  tbe  time 
the  suit  was  instituted.  It  is  conceded  that 
possession  of  tbe  property  was  not  given  at 
the  end  of  tbe  two  months  stipulated  for  un- 
der the  new  letting  made  between  this  de- 
fendant and  plaintifTs  agent,  which  expired 
on  November  6,  1907,  nor  until  after  this  suit 
was  instituted.  After  plaintiff  learned  that 
Handlan  intended  moving  into  bis  new  build- 
ing, she  leased  her  property,  tbe  building 
here  involved,  from  November  6.  1907,  to  an- 
otner  tenant,  and  it  was  agreed  by  all  con- 
cerned that  defendant  could  occupy  the  same 
untU  that  date  at  tbe  same  rental  as  under 
the  prior  lease  with  Ferdinand  Meyrose.  In 
the  early  part  of  November,  plaintiff  became 
aware  of  defendant's  intention  to  remain  in 
possession  longer,  notwithstanding  tbe  agree- 
ment, and  therefore  on  tbe  5th  day  of  that 
month  notified  him  In  writing  to  vacate  tbe 
premises  on  November  6th  and  made  a  for- 
mal demand  for  possession.  Afterward,  on 
December  13th,  this  suit  was  instituted  be- 
fore a  Justice  of  the  peace  while  defendant 
continued  in  possession,  and  he  vacated  the 
premises  on  the  19th  of  that  month. 

The  argniment  put  forward  is  that,  as  It 
appears  A.  H.  Handlan  purchased  the  busi- 
ness of  tbe  Meyrose  Lantern  Company  in 
1905,  then  it  is  obvious  that  he  was  in  pos- 
session of  tbe  property,  and  not  his  son,  A. 
H.  Handlan,  Jr.,  the  present  defendant  A. 
H.  Handlan  Is  connected  with  tbe  Handlan- 
Buck  Manufacturing  Company,  which  owns 
and  maintains  an  important  business  on 
Third  street  in  the  city  of  St  Louis,  and  de- 
fendant, A.  H.  Handlan,  Jr.,  is  secretary  of 
that  company  as  well.  Be  all  of  this  as  It 
may,  there  is  an  abundance  of  proof  to  sus- 
tain the  finding  and  Judgment  that  defend- 


ant, A.  H.  Handlan,  Jr.,  was  the  lessee  of  the 
premises  and  in  actual  possession  thereof  as 
such.  Though  A.  H.  Handlan  may  have  pur- 
chased the  business  of  the  Meyrose  Lantern 
Company  in  the  first  instance,  he  may  have 
done  so  for  the  benefit  of  his  son  for  all  the 
record  discloses  to  the  contrary.  At  any 
rate,  it  is  entirely  dear  defendant,  A.  H. 
Handlan,  Jr.,  leased  tbe  premises  In  the  first 
instance  in  September,  1906,  from  Mr.  Ferdi- 
nand Meyrose,  for  besides  the  lease  being  ex- 
ecuted to  A.  H.  Handlan  as  the  lessee,  which 
It  is  true  Is  the  name  of  defendant's  father 
as  well,  Mr.  Meyrose  on  tbe  vritness  stand 
testified  positively  that  he  executed  the  lease 
with  and  to  this  defendant  A.  H.  Handlan. 
Jr.,  and  pointed  him  out  in  the  courtroom  as 
the  lessee.  It  appears  from  the  testimony  of 
others  that  this  defendant  was  frequently 
around  the  building  involved  In  this  suit 
looking  after  the  business  of  the  Meyrose 
Lantern  Company,  and  that  he  claimed  to 
own  that  business.  He  spoke  of  the  foreman 
there  as  his  foreman  and  exercised  acts  of 
ownership  about  the  premises  by  giving  con- 
sent to  other  tenants  to  use  an  elevator  which 
was  otherwise  denied  them.  It  is  true  be 
spent  a  portion  of  his  time  at  the  office  of 
tbe  Handlan-Buck  Manufacturing  Company, 
but  nevertheless  the  evidence  tends  to  prove 
that  be  was  the  controlling  spirit  pertaining 
to  the  business  which  was  conducted  under 
the  name  of  Meyrose  Lantern  Company  In 
plaintiff's  building,  and  in  conversations  with 
plaintiff's  agent  he  Is  said  to  have  spoken  of 
it  as  his  business  and  requested  a  renewal 
of  his  lease.  Numerous  letters  in  evidence 
conceded  to  hare  been  written  by  this  defend- 
ant to  plaintiffs  agent  refer  to  the  building 
"I  now  occupy,  etc.,"  and  treat  with  the  mat- 
ter as  though  he  was  in  possession  of  the 
property.  One  of  these  letters  from  defend- 
ant to  plaintiff's  agent  is  as  follows:  "Dear 
Sir:  In  reference  to  the  cqnversation  I  had 
with  you  to-day,  regarding  the  occupancy  of 
the  building  I  now  occupy,  beg  to  say  that  I 
will  remain  there  until  November  6th,  and 
if  yon  can  see  your  way  clear  will  occupy 
the  huilding  for  a  longer  period.  Trusting 
you  will  advise  me  promptly,  I  remain,  Tours 
truly,  A.  H.  Handlan,  Jr."  All  of  this  con- 
stitutes not  only  substantial  evidence,  but  an 
abundance  thereof,  to  the  effect  that  A.  H. 
Handlan,  Jr.,  leased  tbe  premises  for  him- 
self, and  that  he  was  in  actual  possession 
thereof  at  the  time  of  tbe  Institution  of  this 
suit  on  his  own  account  This  court  will  not 
attempt  to  weigh  the  probative  force  and  ef- 
fect of  such  evidence  if  it  be  of  a  substantial 
character,  as  that  is  exclusively  within  the 
province  of  tbe  trial  court  who  tried  the  case 
by  consent  of  parties  without  tbe  aid  of  a 
Jury.  In  such  circumstances,  the  only  mat- 
ter open  for  review  here  is  the  question  as 
to  whether  or  not  there  is  substantial  evi- 
dence to  support  the  Judgment    Of  ttila  there 
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'Is  an  abundance  Banm  y.  Fry  rear,  85  Mo. 
151 ;  Smith  t.  Royse,  165  Mo.  654,  65  S.  W. 
994. 

The  Judgment  slicnld  be  affirmed.     It  Is 
80  ordered. 

REYNOLDS,  P.  J.,  and  CAULPIELD,  J., 
concur. 


DOHBRTT  V.  DOHERTY. 

(St.  Louis  Court  of  Appeals.     Missouri.     Feb. 

21,  1911.     Rebearine  Denied 

March  7,  1911.) 

1.  EviDENCB  (§  174*)— Best  and  Secondary 
Evidence— Bills  tbou  Books  of  AcconNx. 

Bills  purporting  to  be  an  itemized  state- 
ment of  goods  purchased,  which  were  copied 
from  books  of  account  that  are  within  the  ju- 
risdiction and  can  be  produced,  are  not  admis- 
sible to  prove  the  purchase,  for  the  I>ooks  are 
the  best  evidence. 

[Eld.    Note. — For  other  cases,  see    Shridence, 
Cent.  Dig.  {  662;   Dec  Dig.  {  174. •] 

2.  BVIDENCB    ({     376*)  —  DOCUMENTABT     EVI- 
DENCE—BOOKS  or  Account. 

Books  of  account  showing  purchase  of 
goods  are  competent  evidence  to  prove  the  pur- 
chase, either  when  attested  by  the  oath  of  the 
party  who  has  knowledge  of  the  facts  they 
evince,  or  without  such  attestation,  as  a  part 
of  res  gestte. 

[Ed.    Note.— For  other   cases,   see   Evidence, 
Cent.  Dig.  S$  162&-1616 ;   Dec.  Dig.  f  876.*] 

3.  Evidence   (S    318»)  —  Documentart    Evi- 
dence—Private Memobandum— Receipts. 

Against  a  stranger  a  receipt  is  not  compe- 
tent evidence  of  the  payment  therein  acknowl- 
edged, being  a  mere  hearsay  declaration  of  the 
party  who  signed  it. 

[Ed.    Note.— For   other  cases,   see    Evidence, 
Cent.  Dig.  fS  1193-1200;  Dec.  Dig.  S  318.*] 

4.  Appeal  and    Ebbob  (|  1170*)— Review- 
Habmless  Rbrort— Instbuotionb. 

Jn  view  of  Rev.  St.  1909,  i  1850,  providing 
that  no  judgment  shall  be  reversed  for  an  im- 
material error,  and  a  similar  provision  in  Rev. 
St.  1909,  {  2082,  it  was  hanniess  error,  in  an 
action  between  a  former  husband  and  wife  to 
recover  certain  property,  to  strike  out  of  an 
instruction,  which  correctly  declared  the  law  as 
to  the  rights  of  the  husband  in  his  wife's  prop- 
erty, a  clause  that  there  was  no  evidence  that 
the  wife  consented  to  her  husband  having  any 
interest  in  her  property,  where  it  was  obvious 
to  the  jury  that  there  was  no  such  issue  or  ev- 
idence. 

[EJd.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  $S  4540-4544 ;  Dec.  Dig.  {  1170.»] 

6.  Tbial   (I    267*)—lNSTBucTioNs— Requests 

—Modification. 

In  replevin  between  parties  who  were  for- 
merly husband  and  wife,  where  the  issue  was 
whether  certain  property  had  been  bought  by 
the  wife  with  her  money  or  whether  the  hus- 
band had  purchased  it,  a  requested  instruction 
as  to  the  rights  of  a  husband  in  his  wife's  prop- 
erty was  unnecessary ;  and  hence  it  was  not 
erroneous  to  modify  such  an  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  668-672;    Dec.  Dig.  f  267.*] 

Appeal    from    St    Louis    Circuit    Court; 
George  H.  Williams,  .Tudge. 
Action  by  Celia  E.  Doherty  against  Charles 


Doherty.    From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

S.  C.  Rogers,  for  appellant  Frank  H. 
Braden  and  John  A.  Talty,  for  respondent 

NORTONI,  J.  This  Is  a  suit  in  r^levin. 
The  finding  and  Judgment  were  for  defend- 
ant and  plaintiff  prosecutes  the  appeal. 

It  appears  the  parties  were  formerly  bos- 
band  and  wife,  but  the  marriage  relation  was 
dissolved  by  a  decree  of  divorce  recently,  be- 
fore the  Institution  of  thlE)  suit  In  replevin. 
The  subject-matter  of  the  controversy  is  the 
household  furniture  and  a  horse,  which  the 
parties   Jointly  used   during  the   lost   four 
years  of  their  married  life.     At  the  time 
the  suit  was  Instituted,  the  household  fur- 
niture and  horse  were  in  possession  of  de- 
fendant who  was  the  prior  husband,  at  the 
residence  where  they   both  formerly   lived. 
Plaintiff,  the  former  wife,  asserts  a  claim 
to  the  property  as  owner,  and  as  though  she 
is  entitled  to  the  exclusive  possession  there- 
of.   On  the  other  hand,  defendant  insists  the 
property  belongs  to  him,  because  it  was  pur- 
chased with  his  money  during  their  married 
life.     The  evidence  tends  to  prove  that  de- 
fendant is  a  prosperous  plumber,  who  has 
made  considerable  money  through  plying  his 
trade,  and  plaintiff  was  employed  by  him  as 
a   stenographer  about   1888   and    1889.     In 
1889,    the  parties   were   married,   and   both 
seem  to  have  attended  diligently  to  the  mat- 
ter of  making  money.    While  defendant  pros- 
ecuted his  trade,   In  which   he  employed  a 
number  of  men,  plaintiff  kept  several  board- 
ers in  their  home  and  attended  to  the  house- 
hold duties  of  the  wife.    PlalntilTs  evidence 
tends  to  prove  that  she  made  money  of  her 
own  by  keeping  boarders  and  accumulated 
some,  too,  from  bad  accounts  wliich  her  hus- 
band gave  to  her  for  collecting.     She  says, 
too,  on  numerous  occasions  her  husband,  de- 
fendant  presented  her  with   money,  which 
she  saved  and  accumulated  through  invest- 
ments, etc.    The  parties  formerly  resided  in 
Kansas  City,  but  afterwards  removed  to  St 
Louis,  where  they  commenced  housekeeplne. 
By  the  testimony  of  plaintiff,  it  appears  she 
purchased  the  household  furniture  involved 
from    Georgia- Stimson     Company,     a    well- 
known  furniture  house  In  St  Louis,  and  the 
horse  from  another  person,  and  paid  therefor 
with  her  own  separate  means,  which  she  had 
accumulated  as  above  stated.     For  defen<'- 
ant   the  evidence   Is   that    whatever    means 
plaintiff  had  were  furnished  to  her  by  him 
along  at  different  times,  not  as  gifts,  but 
merely  for  the  purpose  of  investment  and 
that  all  the  furniture  involved  was  purchas- 
ed  with   his    money.      He   says,    too,    that 
though  plaintiff  purchased  the  furniture  from 
Georgla-Stlmson  Company  and  the  horse  from 
another  party,  and  made  payment  for  the 


•For  other  cases  see  same  topic  and  lectlou  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Ind«xa 
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horse  and  for  the  major  portion  of  the  fur- 
niture, he  made  cipe  payment  of  $500  on  the 
furniture  by  his  check,  and  this  statement 
seems  not  to  be  seriously  controverted.  On 
the  proof  in  the  record,  it  may  be  said  there 
is  an  abundance  of  evidence  tending  to  es- 
tablish plalntllTs  right  of  recovery,  as  though 
she  purchased  the  property  sued  for  with 
her  own  means  and  therefore  owned  it;  and 
there  is  an  abundance  of  evidence,  as  well,  in 
support  of  defendant's  claim  that,  though 
plaintiff  purchased  the  furniture,  she  did  it 
for  him  and  with  his  means,  and  therefore 
he  1b  the  owner  thereof.  It  is  to  be  in- 
terred from  the  proof  that,  while  defendant 
was  engaged  in  his  business,  plaintiff  made 
such  purchases  as  were  needed  by  both  par- 
ties and  conducted  matters  of  that  character 
as  If  she  were  the  head  of  the  house,  with 
his  consent  The  Jury  found  the  issue  for 
defendant,  as  though  he  owned  the  property 
and  had  furnished  the  means  to  purchase  it. 
Plaintiff  argues  for  a  reversal  of  the  Judg- 
ment that  the  court  erred  in  declining  to 
permit  her  to  introduce  in  evidence  several 
bills  of  furniture  made  out  in  her  name  in 
1904,  and  rendered  to  her  by  the  Georgla- 
Stimson  Company  soon  after  the  furniture 
was  purchased.  These  bills  purport  to  be 
copies  from  the  books  of  the  Georgia-Stimson 
Company,  from  whom  the  furniture  was  pur- 
chased in  St.  Louis,  and  are  statements  of 
the  account  of  such  purchases,  iteux  by  item, 
after  the' transactions  took  place.  Plaintiff 
urges  the  court  should  have  received  them 
in  evidence  as  tending  to  prove  her  title  tc 
the  household  goods  involved,  but  we  be 
lieve  there  was  no  error  in  excluding  them 
on  the  ground  that  the  books  were  the  best 
evidence.  Such  bills  purporting  to  be  copies 
from  the  I>ook8  are,  of  course,  secondary  evi- 
dence of  the  facts  therein  recited,  and  the 
Itooks  themselves  were  within  the  Jurisdic- 
tion of  the  court  This  being  true,  they  were 
properly  excluded  for  the  reason  the  books 
were  the  best  evidence  and  should  hare  been 
produced,  if  it  were  desired  to  show  from 
them  that  plaintiff  purchased  the  property. 
Such  liooks  are  competent,  either  when  at- 
tested by  the  oath  of  the  party  who  has 
knowledge  of  the  facts  they  evince  or  as  ol 
the  res  gesbe,  under  an  exception  to  the  rule 
against  hearsay  without  such  proof,  if  the 
entries  therein  are  shown  to  have  been 
made  contemporaneously  with  the  purchases 
in  the  usual  course  of  business;  but  copies 
are  not,  when  the  books  are  convenient,  as 
here.  To  render  such  statements  copied 
therefrom  competoit  in  the  circumstances 
stated,  the  loss  or  destruction  of  the.  books. 
or  their  otherwise  being  unavailable  after 
diligent  effort,  should  be  shown.  Anchor 
Milling  Co.  v.  Walsh,  108  Mo.  2T7,  18  S.  W. 
904,  32  Am.  St  Rep.  600.  Such  papers  pur- 
porting to  be  statements  copied  from  the 
books  are  self-serving  and  may  be  concocted, 
while  the  books  themselves  are  authentic. 


And  it  is  because  of  this  the  law  requires  the 
best  evidence  accessible^  It  is  clear  that 
such  bills  are  incompetent  in  the  circum- 
stances of  the  case,  where  the  books  and, 
probably,  the  salesman  himself,  or  the  per- 
son who  made  the  original  entries,  is  avail- 
able. Wright  V.  C,  B.  &  Q.  R.  Co.,  118  Mo. 
App.  392,  94  S.  W.  555 ;  1  Greenleaf  on  Evi- 
dence (16th  Ed.)  IS  563a  and  563e.  One  of 
these  bills  was  marked  "paid,"  and  was  sign- 
ed by  the  Georgia-Stimson  Company,  and 
this  fact,  of  course,  characterizes  it  as  a  re- 
ceipt for  the  amounts  set  opposite  the  several 
items  of  furniture  therein  indicated.  This, 
too,  was  rejected  by  the  court,  over  plaln- 
tifTs  exception,  when  offered  in  proof,  and 
the  same  action  was  had  with  reference  to  a 
receipt  signed  by  the  party  from  whom  the 
horse  involved  was  purcliased.  The  receipt 
as  to  the  horse  is  of  the  ordinary  cliaracter, 
properly  dated,  etc.,  and  recites  that  plain- 
tiff paid  the  owner  thereof  the  amount  there- 
in mentioned  for  the  horse. 

It  is  urged  the  court  should  have  permit- 
ted these  receipts  to  be  read  in  evidence  at 
any  rate,  for  they  in  themselves  are  indlca- 
tive  of  title  in  her  to  the  property.  The 
proposition  is  no  doubt  true,  if  the  contro- 
versy were  between  plaintiff  and  the  Geor- 
gia-Stimson Company,  from  whom  the  furni- 
ture was  purchased,  or  the  gentleman  from 
whom  the  horse  was  acquired.  In  such  cir- 
cumstances the  receipt  is  prima  facie  evi- 
dence of  payment  of  the  amount  therein  men- 
tioned, but  not  conclusive.  23  Am.  &  Bng. 
Ency.  Law  (2d  Ed.)  980,  981.  Nevertheless, 
both  of  these  receipts  were  properly  excluded 
here,  when  sought  to  be  introduced  against 
the  present  defendant,  who  was  a  stranger 
thereto,  because  they  impinged  the  rule 
against  hearsay.  To  receive  such  receipts  in 
evidence  against  a  stranger  thereto,  such  as 
this  defendant,  operates  the  substitution  of 
such  ex  parte  statements  made  by  the  per- 
son executing  the  receipts,  for  the  testimony 
under  the  sanction  of  an  oath  and  all  of  the 
advantages  of  cross-examination  of  the  pai^ 
ties  executing  the  receipts.  23  Am.  t  En^. 
Ency.  Law  (2d  Ed.)  961;  Ford  v.  Smith,  5 
Cal.  314;  Lloyd  ▼.  Lynch,  28  Pa.  St  419,  70 
Am.  Dec.  137;  ElUson  v.  Albright,  41  Neb. 
93,  59  N.  W.  703,  29  L.  R.  A.  737. 

Because  of  the  testimony  that  plaintiff  pur- 
chased the  property  with  means  which  she 
had  acquired  through  the  earnings  of  her 
separate  labor  and  through  different  gifts  of 
her  husband,  the  court  instructed  as  follows : 
"The  court  Uistmcts  the  Jury  that,  if  you 
believe  and  find  from  the  evidence  that  all 
or  part  of  the  property  in  controversy  was 
purchased  by  plaintiff  with  money  which  was 
given  to  her  by  her  husband,  then  the  same, 
together  with  all  Income,  increase,  and  prof- 
its thereof,  together  with  all  other  money 
or  property  which  was  received  from  other 
sources  and  which  she  earned  by  her  own 
work,  became  and  continued  her  separate 
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property;  and  you  are  further  instructed  that 
tbe  fact  that  the  liusband  used  or  cared  for 
any  or  all  of  said  property  does  not  proro 
that  the  wife  transferred  same  to  her  bus- 
band,  but  the  same  remained  her  separate 
property,  unless  tbe  Jury  find  she  gave  any 
interest  In  said  property  to  her  husband  In 
writing.  If  you  find  the  facts  to  be  as  above, 
then  the  law  is  that  plalntlfT  was  the  owner 
of  the  property  and  entitled  to  the  posses- 
sion of  the  same."  This  instruction  predi- 
cates on  section  8309,  Rev.  St.  1909,  which  if 
parcel  of  the  married  woman's  act,  and  pro- 
vides, substantially,  that  personal  property 
of  the  wife  shall  not  be  deemed  to  have  been 
reduced  to  possession  of  the  husband  by  his 
use  and  care  thereof,  but  the  same  shall  re- 
main her  separate  property,  unless,  by  as- 
sent In  writing,  full  authority  shall  be  given 
by  the  wife  to  the  husband  to  the  contrary, 
etc.  Counsel  for  plaintiff  requested  this  In- 
struction substantially  as  given,  but  the  court 
modified  it  by  striking  out  of  the  request  the 
following  words,  which  were  included  there- 
in after  the  word  "writing,"  "and  you  are 
further  Instructed  that  there  is  no  evidence 
in  this  case  that  such  consent  was  given." 
.We  believe  It  would  have  been  proper  for 
the  court  to  have  given  this  instruction  as 
requested.  See  State  ex  rel.  Smith  v.  Jones. 
83  Mo.  App.  151.  But  we  perceive  no  preju- 
dicial error  in  modifying  it  by  striking  out 
the  words  quoted,  for  the  Jury  knew  as  well 
as  the  court  that  there  was  no  evidence  In 
tbe  case  that  plaintiff  bad  given  a  written 
assent  to  defendant,  by  which  her  claims  to 
the  property.  If  any,  were  surrendered; 
There  was  no  suggestion  of  such  a  matter 
throughout  the  evidence,  nor  was  the  theory 
presented  that  defendant  acquired  any  rights 
to  the  property  because  he  used  or  cared 
for  the  same,  etc.  Indeed,  the  issue  sharply 
drawn  throughout  was  as  to  whether  plain- 
tiff owned  the  property  by  virtue  of  having 
purchased  it  with  her  separate  means,  or 
whether  the  means  with  which  she  purcbfls'- 
it  were  those  of  defendant,  and  she  acted  for 
him  in  so  doing.  It  is  the  command  of  the 
statute  that  the  court  shall,  in  every  state 


of  the  action,  disregard  any  error  or  proceed- 
ing which  shall  not  affect  the  substantia: 
rights  of  the  adverse  party,  and  that  no  Judg- 
ment shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect.  Section  1830,  Rev. 
St  1909.  Furthermore,  by  another  statute 
(section  2082,  Rev.  St  1909),  it  Is  provided 
that  no  Judgment  shall  be  reversed,  unless 
tbe  court  shall  believe  error  was  committed 
on  the  trial  against  the  appellant,  materially 
affecting  the  merits  of  the  action.  It  is  en- 
tirely clear  the  Judgment  should  not  be  re- 
versed for  the  mere  failure  of  tbe  conrt  to 
direct  the  Jury  In  this  Instruction  that  there 
was  no  evidence  of  the  written  assent  of  tl> 
wife  in  tbe  case,  for  this  was  known  as  well 
to  the  Jury  as  to  the  court  The  Instruction 
as  given  is  clear  enough,  and  correctly  In- 
forms the  Jury  of  the  substantive  law  and 
the  rule  of  evidoice  on  the  subject  Besides, 
we  believe  the  case  would  have  been  well 
enough  Instructed  had  this  one  been  entirely 
omitted,  for  no  such  claim  as  tbe  statute  con- 
templates was  asserted  by  defendant 

There  is  an  argument  advanced  with  re- 
spect to  the  failure  of  the  court  to  reprimand 
counsel  for  defendant  in  making  a  statement 
of  an  offer  of  proof  in  the  presence  of  the 
Jury.  This  we  have  considered  and  regard 
without  merit  for  it  appears  nothing  more 
was  done  than  is  usual  on  the  trial,  wboi 
the  court  excludes  evidence  and  the  attorney 
makes  ah  offer  to  the  end  of  Incorporatini; 
tbe  proposed  evidence  in  the  record  for  re- 
view on  appeal. 

Tbe  opinion  should  not  be  unnecessarily 
eztended.  Suffice  to  say  we  have  examined 
the  instructions  given  for  defendant  and  find 
no  error  therein.  The  only  issue  in  the  case, 
a  plain  and  simple  one,  was  put  to  tbe  Jury 
under  instructions  eminently  fair  to  both 
sides.  On  the  proof  the  Jury  was  amply 
Justified  in  finding  the  fact  as  it  did. 

The  Judgment  should  be  affirmed.  It  Is  so 
ordered. 

BEINOUJS,  P.  J.,  and  CAULFIELD,  J., 
concur. 
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BOWLING  GREEN   GASLIGHT  CO.  t. 
DEAN'S  EX'X. 

(Caort  of  Appeals  of  Kentucky.    March  9, 
1911.)   . 

1.  ElBCTBICITT    (I   19*)— IKJUEY   TO    LiNZaiAR 

—Cause— JuBY  Question. 

Whether  injury  to  a  telegraph  lineman 
caused  by  coming  u  contact  with  an  electric 
light  wire  was  caused  by  his  own  or  the  light 
company's  negligence  held  under  the  evidence  a 
jury  question. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  i  19.*] 

2.  Electbicitt  (S  14*)- Insulation— Duty  op 
Light  Company. 

An  electric  light  company  must  use  the 
highest  practicable  care  and  skill  to  have  its 
wires  so  insulated  as  to  make  them  free  from 
danger  at  a  place  where  a  lineman  of  another 
company  is  required  to  work. 

(Ed.  Note.— iFor  other  cases,  see  Electricity, 
Cent  Dig.  §  7;   Dec.  Dig.  8  14.*] 

3.  Eleotbicity    ({    18*)  —  Insulation    of 
Wibbb— Rights  of  Lineuan. 

A  telegraph  lineman  may  -  assume  that  an 
electric  light  company  had  performed  its  duty 
in  insulating  a  wire  at  the  place  where  he  was 
required  to  work. 

[E!d.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  §  10;  Dec.  Dig.  S  18- *] 

4.  Eubctbicity   (i   19*)— Doty  to  Insulate 

WlBES— INSTBUCTIONS. 

An  instruction  that  an  electric  light  com- 
pany was  bound  to  use  the  highest  care  and 
skill  to  so  insulate  its  wires  as  to  make  them 
safe  for  those  who  might  t>e  brought  in  con- 
tact with  them,  and  that  if  the  company  failed 
to  so  insulate  the  wire  with  which  plaintiff's 
decedent  came  in  contact,  etc.,  plaintiff  could 
recover,  was  not  erroneous  as  absolutely  reauir- 
ing  the  company  to  keep  its  wires  free'  from 
danger. 

[Ed.  Note. — For  other  cases,  see  ESectricity, 
Dec.  Dig.  {  19.»] 

5.  ELEcnoN  of  Remedies  ({  3*)— Negligent 
Death— Remedies. 

The  administratrix  of  one  who  died  through 
negligent  injury  could  elect  to  sue  either  for 
his  pain  and  suffering,  or  for  destruction  of 
his  earning  power. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Dec.  Dig.  |  3.*] 

6.  Death  (§  99*)— Damages— Bxcessiveness. 

Six  thousand  seven  hundred  and  fifty  dol- 
lars was  not  excessive  recovery  for  six  days'  ex- 
cruciating pain  suffered  by  a  lineman  before  his 
death. 

[IM.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  i  99.»] 

7.  Damages   ($  208*)— Pain— Dibcbetion   of 

JUBY. 

The  amount  to  be  awarded  for  physical 
pain  rests  within  the  sound  discretion  of  the 
jury  under  proper  instructions. 

(Ed.   Note.— For    other   cases,   see   Damages, 
Cent.  Dig.  I  533 ;    Dec.  Dig.  |  208.*] 

8.  ESviDENCE  (§  359*)—Photoqbaph8— Admis- 
sibility. 

A  photograph  of  a  telegraph  ]>oIe  and  wires 
with  a  man  on  the  pole  in  the  position  decedent 
was  in.  when  he  received  the  injuries  sued  for 
was  properly  admitted  in  evidence;  its  accura- 
cy being  established. 

[Ed.   Note.— For  other    cases,   see    Evidence. 
Cenfc  Dig.  ii  1509-1512;   Dec.  Dig.  I  359.*] 


9.  Electbicitt  (§  18*)— Uninsulated  Wibes 
—Assumption  of  Risk. 

A  lineman  did  not  assume  the  risk  of  be- 
ing injured  by  an  uninsulated  wire,  near  which 
he  was  required  to  work,  unless  the  danger  was 
so  obvious  that  one  of  bis  experience  and  in- 
telligence would  not  have  acted  as  he  did. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  i  10;   Dec.  Dig.  i  18.*] 

10.  Eleotbicity  ({  18*)— Uninsulated  Wibes 
-Duty  of  Lineman. 

A  lineman  of  an  electric  company  owes  no 
duty  to  inspect  or  examine  wires  of  another 
company,  near  which  he  is  required  to  work. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Ctent  Dig.  §  10;    Dec.  Dig.  §  18.*] 

11.  BIlectbicity  (8  19*)— Injoby  to  Lineman 
— Contbibutory  Negligence— E\'idence— 
Sufficiency. 

Evidence  held  to  show  that  a  lineman  in- 
jured by  coming  in  contact  with  an  uninsulated 
wire  was  not  guilty  of  contributory  negligence. 
[Ed.  Note. — For  other  cases,  see  Electricity, 
Dec.  Dig.  S  19.*] 

Appeal  from  Circuit  Court,  Warren  County. 

Action  <by  John  W.  Dean's  executrix  against 
the  Bowling  Green  Gaslight  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Sims  &  Rodes  and  T.  W.  &  R.  C.  P.  Thom- 
as, for  appellant  B.  P.  Procter,  Guy  H. 
Herdman,  Grider  &  Harlin,  and  Greene  & 
Van  Winkle,  for  appellee. 

CARROLL,  J.  John  W.  Dean  was  a  line- 
man for  the  Western  Union  Telegraph  Com- 
pany. He  had  been  so  employed  for  a  num- 
ber of  years,  and  was  an  experienced,  com- 
petent man.  The  Bowling  Green  Gaslight 
Company  used  In  the  city  of  Bowling  Green 
the  poles  of  the  telegraph  company  for  the 
purpose  of  running  its  wires.  In  April,  1909, 
Dean  in  the  performance  of  bis  duties  for 
the  telegraph  company,  and  while  on  one  of 
Its  poles  In  the  city  of  Bowling  Green,  came 
in  contact  with  one  of  appellant's  wires  that 
was  heavily  charged  with  electricity,  and  as 
a  result  he  fell  from  the  pole  which  he  was 
climbing  a  distance  of  some  25  feet,  receiv- 
ing injuries  from  which  he  died  six  days 
thereafter.  In  this  action  to  recover  dam- 
ages for  his  pain  and  suffering  between  the 
date  of  his  injury  and  death,  his  personal 
representative  charged  in  her  petition  that 
the  wire  with  which  be  came  in  contact  was 
defective  and  dangerous  and  was  placed  so 
near  the  pole  as  to  render  the  place  danger- 
ous and  unsafe  for  Dean  tn  the  discharge 
of  his  duties.  The  answer  was  a  traverse 
and  plea  of  contributory  negligence.  Upon 
a  trial  before  a  jury,  she  recovered  damages 
in  the  sum  of  $6,750. 

There-  Is  no  dispute  between  the  parties 
as  to  the  cause  of  Dean's  injury  or  death. 
It  la  conceded  that  in  the  discbarge  of  his 
duties  he  had  ascended  the  telegraph  com- 
pany's pole  and  was  several  feet  from  the 
gn^ound  when  he  received  tbe  shock  from  the 
wire  of  the  appellant  company  that  caused 


•For  other  cases  see  lama  topic  and  aection  NUUBBR  In  Dec.  Dig.  &  Am.  Dig.  Kejr  No.  Serial  ft  Rep'r  Indexes 
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bim  to  fall.  Nor  is  any  Issue  made  concern- 
lug  tbe  fact  that  Dean  was  a  skillful,  ex- 
perienced, and  careful  lineman,  who  knew 
that  tbe  wires  of  the  appellant  company  up- 
on which  it  conveyed  its  electric  current 
were  strung  on  the  pole  of  the  telegraph 
company  when  and  where  be  was  injured 
and  carried  a  dangerous  or  deadly  voltage. 
Two  employes  of  the  telegraph  company 
were  present  assisting  Dean  at  the  time  he 
received  the  injuries,  and  they  testify  that 
a  tap  wire  of  the  appellant  company  that 
run  from  its  main  wire  into  a  transformer 
was  connected  with  tbe  main  wire  at  a  point 
near  the  telegraph  pole,  and  that  Dean's 
hand  was  on  the  main  wire  at  this  point. 
This  tap  wire  was  wrapped  around  the  main 
wire,  and  insulated  at  the  junction,  with  tbe 
exception  of  a  small  part  of  the  extreme  end, 
which  was  not  insulated.  They  further  said 
there  was  a  copper  wire  of  the  appellant 
company  fastened  to  the  side  of  the  tele- 
graph pole  that  run  from  the  ground  up  the 
pole  to  a  point  above  where  Dean  was  when 
he  received  the  shock.  It  is  further  shown 
that,  if  Dean's  hand  came  in  contact  with 
the  exposed  end  of  this  tap  wire  while  some 
other  part  of  his  liody  was  against  the  wire 
that  run  up  the  pole  from  tbe  ground,  a  cir- 
cuit would  be  created  that  would  produce 
the  shock  he  received.  And  also  that,  If  tbe 
end  of  this  tap  wire  had  been  properly  In- 
sulated, no  serious  harm  would  have  come  to 
Dean  if  he  had  touched  it  or  the  main  wire 
while  some  other  part  of  his  body  was 
against  the  wire  on  the  pole.  Based  on  this 
evidence,  it  is  the  theory  of  appellee  that 
Dean,  in  ignorance  of  the  fact  that  the  ex- 
treme end  of  the  tap  wire  was  not  insulated, 
took  hold  of  or  placed  bis  band  on  the  main 
wire  at  tbe  point  where  the  tap  wire  was 
connected  with  it,  and  at  this  moment  his 
leg  came  in  contact  with  the  wire  on  the 
pole,  and  thus  a  circuit  was  formed.  In 
short,  the  contention  is  that  the  company 
was  negligent  In  failing  to  have  the  end  of 
this  tap  wire  insulated,  as  It  should  have 
been  if  the  degree  of  care  Imposed  upon  elec- 
tric companies  had  been  observed.  On  tbe 
other  hand,  there  is  evidence  for  tbe  appel- 
lant that  there  was  no  wire  running  up  tbe 
pole  a  sufficient  distance. to  permit  Dean's 
leg  or  foot  to  touch  it  from  tbe  point  at 
which  he  was  located  when  struck  by  the 
current;  that  there  was  no  exposed  or  un- 
insulated wire  at  the  point  where  .his  hand 
came  In  contact  with  tbe  main  wire — Its 
theory  of  the  accident  being  that  Dean  care- 
lessly and  negligently  put  his  band  on  tbe 
main  wire  that  he  knew,  or  in  tbe  exercise 
of  ordinary  care  should  have  known,  was 
carrying  a  heavy  and  dangerous  current  of 
electricity ;  and,  although  tbis  main  wire,  as 
well  as  the  tap  wire,  was  properly  insulated, 
a  circuit  through  Dean's  body  was  formed 
by  tbe  fact  that  his  leg  or  foot  came  in  con- 
tact with  a  lead  cable  or  some  other  ground- 
ed metal   on  tbe  telegraph  pole  while  his 


hand  was  on  the  wire.  This  view  of  the 
case  is  supported  by  the  evidence  of  experts, 
who  say  that,  however  well  a  wire  carrying 
a  heavy  current  of  electricity  may  be  in^plat- 
ed,  it  is  dangerous  to  touch  it  when  some 
other  part  of  the  body  is  in  contact  with  a 
metal  substance  that  goes  to  the  ground. 
And  so  It  is  contended  by  appellant  that 
Dean,  who  knew  the  danger  of  coming  in 
contact  with  electric  wires,  came  to  his  death 
by  his  own  negligence. 

From  tbis  summary  of  tbe  evidence  it  will 
be  noticed  that  there  were  two  questions  of 
negligence  presented;  one  tending  to  show 
that  Dean  was  negligent  in  putting  his  hand 
on  the  main  wire,  and  the  other  conducing  to 
show  that  the  company  was  guilty  of  negli- 
gence in  failing  to  have  tbe  end  of  the  tap 
wire  Insulated.  We  cannot  say  under  the 
evidence  that  Dean  was  guilty  of  such  neg- 
ligence as  would  defeat  a  recovery  merely 
because  he  placed  his  hand  upon  the  main 
wire,  as  it  is  shown  that  If  It  and  the  tap 
wire  had  been  properly  insulated  no  harm 
would  have  come  to  him  from  taking  hold 
of  them  or  either  of  them.  There  was  sharp 
dispute  in  the  evidence  upon  these  vital  is- 
sues; but  it  Was  for  the  jury  to  say  under 
proper  instructions  whether  or  not  Dean's 
death  was  caused  by  his  negligence  or  that 
of  the  company,  and  they  found  against  the 
company.  If  the  end  of  the  tap  wire  was  not 
insulated,  as  It  should  have  been,  there  can 
be  no  doubt  that  the  company  was  gnUty 
of  negligence.  It  was  Its  duty  to  exercise 
the  highest  practicable  degree  of  care  and 
skill  to  have  its  wires  at  this  place  so  in- 
sulated as  to  make  them  free  from  danger. 
Dean  bad  the  right  to  assume  that  the  com- 
pany had  performed  this  duty,  unless  be 
knew,  or  in  tbe  exercise  of  ordinary  care  in 
the  discharge  of  bis  duties  could  have  known, 
it  bad  not  There  Is  no  evidence  that  be 
knew  of  the  defective  condition  of  this  wire, 
nor  can  it  be  said  that  in  the  exercise  of 
ordinary  care  he  could  have  discovered  that 
the  extreme  end  of  this  tap  wire  was  expos- 
ed. The  exposed  portion  was  very  small, 
but  yet  sufficient  to  kill  if  touched  by  a  per- 
son who  was  grounded. 

With  tbe  evidence  in  tbe  condition  stated, 
the  court  properly  Instructed  tbe  jury  that: 
"It  was  tbe  duty  of  the  defendant,  the  Bowl- 
ing Green  Gaslight  Company,  to  use  the  high- 
est degree  of  care  and  skill  known,  which 
may  be  used  under  the  same  or  similar  cir- 
cumstances, to  so  Insulate  or  protect  its  wires 
as  to  make  them  free  from  danger  to  those 
who  may  be  brought  in  contact  with  them; 
and  if  they  believe  from  tbe  evidence  that  tbe 
said  company  failed  to  so  insulate  or  pro- 
tect the  wire  with  which  the  plaintiff's  deced- 
ent came  in  contact,  and  that  bis  injuries 
were  caused  as  the  direct  result  of  such  fail- 
ure, then  tbe  law  is  for  tbe  plaintiff,  and 
the  jury  should  find  for  the  plaintiff  such 
a  sum  In  damages  as  will  be  a  fair  and  tin- 
sonable   compensation  for  tbe  mental  aud 
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physical  suffering  of  said  decedent.  If  any, 
caused  by  said  Injury,  not  to  exceed  |25,000, 
unless  they  further  believe  from  the  evidence 
£hat  in  receiving  bis  injury  plaintiff  was 
himself  negligent,  and  that  but  for  his  own 
contributory  negligence.  If  any,  he  would  not 
have  been  injured."  Counsel  in  criticism  of 
this  instruction  say  that  the  court  in  effect 
told  the  jury  that  It  was  the  duty  of  the 
company  to  so  insulate  or  protect  its  wires 
as  to  make  them  free  from  danger,  and  thus 
imposed  upon  the  company  a  higher  degree  of 
care  than  the  law  required  or  authorized,  and 
such  a  degree  of  care  as  made  It  absolutely  an 
insurer  of  the  safety  of  persons  coming  In 
contact  with  Its  wires.  But  we  do  not  think 
the  instruction  open  to  the  objection  urged 
against  it-  When  read  and  considered  as  a 
whole,  it  merely  told  the  Jury  that  It  was  the 
duty  of  the  company  to  use  the  highest  degree 
of  care  and  skill  which  might  be  used  under 
the  same  or  similar  circumstances  to  so  insu- 
late or  protect  its  wires  as  to  make  them  free 
from  danger.  In  other  words,  the  instruc- 
tion did  not  put  upon  the  company  the  duty 
of  making  its  wires  free  from  danger,  but 
only  the  duty  of  using  the  highest  degree  of 
care  and  skill  practicable  under  similar  con- 
ditions to  make  them  free  from  danger.  This 
Is  the  standard  measure  of  duty  imposed  by 
this  court  upon  companies  using  heavily 
charged  electric  wires.  Mangan's  Adm'r  v. 
IX)ui8Ville  Electric  Light  Co.,  122  Ky.  476,  91 
8.  W.  703,  6  L.,Il.  A.  (N.  S.)  459;  McLaughlin 
V.  Louisville  Electric  Light  Co.,  100  Ky.  173, 
37  S.  W.  851.  18  Ky.  Law  Rep.  603,  34  L  R. 
A.  812;  Paducah  Ry.  Co.  v.  Bell,  85  S.  W. 
216,  27  Ky.  Law  Rep.  428.  ^or  is  this  degree 
of  care  an  unreasonable  requirement.  When 
a  company  is  using  in  the  conduct  of  its  busi- 
ness an  agency  so  subtle  and  deadly  as  elec- 
tricity,  in  places  where  persons  have  the 
right  to  go  and  be,  the  highest  degree  of 
skill  and  .care  attainable  should  be  exercised 
to  protect  them  from  danger.  Applicable  to 
this  case,  it  was  said  in  Overall  v.  Louisville 
Electric  Light  Co.,  47  S.  W.  442,  20  Ky.  Law 
Rep.  759,  that:  "Appellant  at  the  time  he 
was  struck  was  in  a  place  where  his  busi- 
ness required  him  to  be,  and  where  he  had 
a  right  to  be;  and  it  was  the  duty  of  the 
electric  light  company  to  know  that  linemen 
of  the  telephone  company  would  have  to 
come  into  close  proximity  to  its  wires  in  at- 
tending to  their  duties.  It  was  its  duty  to 
use  every  precaution  which  was  accessible  to 
Insulate  its  wires  at  that  point  and  at  all 
points  where  people  have  the  right  to  go  for 
business  or  pleasure,  and  to  use  the  utmost 
degree  of  care  to  keep  them  so;  and  for  per- 
sonal Injuries  resulting  from  its  failure  in 
that  regard  it  is  liable  in  damages." 

It  may  be  true,  as  testified  by  some  of  the 
expert  witnesses  in-  this  case,  that  all  heav- 
ily charged  electric  wires  are  dangerous,  and 
that  no  practicable  method  has  yet  been  de- 
vised that  will  prevent  injury  to  persons  who 
come  in  contact  with  such  wires.    But  this 


very  fact  makes  it  more  Important  and  nec- 
essary that  companies  operating  these  wires 
should  exercise  the  highest  known  care  and 
skill  to  make  them  as  free  from  danger  as  Is 
practicable.  And,  as  It  Is  shown  by  the  evi- 
dence that  when  these  vrires  are  properly  in- 
sulated, and  the  Insulation  is  prc^rly  main- 
tained, persons  may  come  in  contact  with 
them  and  yet  not  be  harmed,  it  is  really  not 
essential  to  inquire  in  this  case  whether  in- 
sulation that  will  Insure  perfect  safety  is 
possible  or  practicable. 

Instruction  No.  2  is  also  criticised.  Con- 
sidered alone,  it  may  be  objectionable;  but, 
when  read  in  connection  with  the  instruction 
we  have  quoted,  and  which  laid  down  the 
standard  of  care  the  company  was  required 
to  exercise,  we  do  not  think  it  was  preju- 
dicial. 

The  instruction  upon  the  subject  of  con- 
tributory negligence  given  at  the  Instance  of 
the  appellee,  although  not  accurately  phras- 
ed, contains  in  substance  the  usual  Instruc- 
tion given  upon  this  subject  And,  in  addi- 
tion to  this,  there  was  submitted  to  the  Jury 
in  a  series  of  well-written  instructions  given 
by  the  court  at  the  instance  of  counsel  for 
appellant  every  phase  of  contributory  negli- 
gence that  could  excuse  the  company  for  its 
negligence. 

It  is  next  insisted  that  the  amount  of  dam- 
ages assessed  by  the  Jury  was  excessive. 
The  administratrix  had  the  right  to  elect  to 
bring  her  suit  to  recover  damages  for  the 
pain  and  suffering  of  the  decedent  from  the 
time  of  his  injury  until  his  death,  or  to  re- 
cover such  damages  as  would  compensate  his 
estate  for  the  destruction  of  his  power  to 
earn  money  occasioned  by  his  death.  She 
elected  to  bring  her  action  for  the  pain  and 
suffering  of  the  deceased.  He  lived  six  days 
after  his  Injuries,  and  during  these  six  days, 
although  unconscious  a  portion  of  the  time,  . 
suffered  the  most  excruciating  pain.  What 
in  reason  the  Jury  should  have  awarded  as 
compensation  for  this  period  6f  torture  can- 
not be  measured  in  dollars  and  cents.  It  is 
hopelessly  incapable  of  reasonable  ascertain- 
ment. No  rule  has  ever  been  or  ever  will 
be  discovered  by  which  the  human  mind  can 
estimate  in  money  the  suffering  of  a  human 
being.  In  view  of  this  inevitable  condition, 
the  courts  have  been  obliged  to  leave  to  the 
sound  discretion  of  a  properly  instructed 
Jury  the  sum  that  will  be  allowed,  and  have 
adopted  the  practice  of  not  interfering  with 
their  finding,  unless  It  is  so  excessive  as  to 
leave  the  Impression  that  it  was  the  result 
of  prejudice  or  passion.  Considered  from 
this  standpoint,  we  cannot  say  the  award  was 
excessive.  Newport  News  *  Mississippi  Val- 
ley Co.  V.  Dentzel,  91  Ky.  42,  14  S.  W.  958, 
12  Ky.  Law  Rep.  626. 

The  argument  Is  made  that,  although  the 
appellee  could  not  Join  a  cause  of  action  for 
pain  and  suffering  with  a  cause  of  action 
growing  out  of  the  death  of  her  decedent, 
yet  the  jury  in  awarding  the  damages  were 
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Influenced  to  give  the  large  amonnt  they  did 
as  part  compensation  at  least  for  the  de- 
stmction  of  Dean's  life.  It  was  of  course 
impossible  to  keep  from  the  Jury  the  fact 
that  Dean  died  as  a  result  of  the  injuries 
he  received,  and  it  Is  entirely  within  the 
bounds  of  probability  tliat  the  Jury  to  some 
extent  were  influenced  in  fixing  the  damages 
by  the  loss  bis  widow,  the  executrix,  sus- 
tained on  account  of  his  death.  But,  if  this 
were  so,  it  was  unavoidable.  The  jury  were 
told  that  they  could  not  allow  any  damages 
for  the  death  of  Dean,  and  It  does  not  appear 
in  any  tangible  way  that  they  did  so. 

It  is  further  assigned  as  error  that  coun- 
sel for  appellee  was  guilty  of  misconduct  in 
nrguinent  in  misrepresenting  the  testimony 
and  In  alluding  to  the  death  of  Dean.  We 
have  read  the  argument  objected  to  and  do 
not  consider  it  reversible  error.  The  court 
in  the  two  instances  referred  to  promptly 
and  properly  admonished  the  jury  that  they 
should  not  be  misled  by  the  argument  of 
counsel,  but  were  to  be  governed  in  their  de- 
cision of  the  case  by  the  evidence  and  the 
law  submitted  to  them  in  the  instructions. 

Exceptions  were  also  saved  to  the  ruling  of 
the  court  in  refusing  to  permit  Fitch  and 
other  witnesses  to  answer  certain  questions. 
We  have  examined  the  questions  excluded, 
and  tlie  avowals  of  what  the  witnesses  would 
say,  and  do  not  find  that  the  exclusion  of 
this  evidence  was  at  all  prejudicial.  No  evi- 
dence was  rejected  that  served  to  illustrate 
or  support  any  material  issue  in  the  case,  or, 
if  it  did,  the  point  had  been  fully  covered  by 
other  evidence. 

Some  time  after  the  injury,  a  photograph 
of  the  telegraph  pole  and  wires,  with  a  man 
on  the  pole  in  the  position  Dean  was  at  the 
moment  he  received  the  shock,  was  taken, 
and  this  photograph  over  the  objection  of 
.appellant  ^as  Introduced  as  evidence  for  the 
appellee.  It  Is  insisted  that  the  admission  of 
this  photograph  was  error,  especially  because 
it  showed  a  tiian  on  the  pole  intended  to 
represent  Dean,  although  it  is  not  claimed 
that  the  photograph  does  not  correctly  repre- 
sent the  scene  of  the  injury  or  the  position 
Dean  was  in.  There  can  he  no  doubt  that 
witnesses  who  were  present  when  Dean  was 
injured,  and  who  saw  where  he  was  and 
the  position  he  was  in,  could  have  described 
to  the  Jury  his  attitude,  the  situation  of  the 
wires,  and  such  surrounding  objects  as  would 
throw  relevant  light  on  the  matter  being  in- 
vestigated. This  being  so,  we  are  unable  to 
perceive  why  a  correct  photograph  of  these 
objects  and  things  would  not  be  admissible  as 
evidence.  In  the  trial  of  cases  like  this,  it 
is  important  that  the  Jury  shall  have  as 
clear  an  understanding  of  the  situation  as 
can  be  furnished,  and  relevant  information 
may  be  conveyed  to  them  by  pictures  or 
models  that  they  can  see  and  examine  or  by 
the  words  of  witnesses  who  describe  the  con- 
ditions as  they  existed.  When  a  witness  de- 
scribes a  scene  or  a  place,  there  Is  made  In 


the  mind  of  the  Juror  a  picture  intended  to 
represent  what  the  witness  said.  Bat  if  a 
Juror  can  see  this  picture  as  in  a  photograph, 
he  has  a  better  and  more  intelligent  under- 
standing of  what~iB  represented  by  it  than 
he  could  well  get  from  a  verbal  description. 
The  photograph  only  displayed  objects, 
things,  and  positions  that  the  witnesses  wtio 
were  present  described,  or  might  have  de- 
scribed, as  best  they  could.  It  represented 
conditions  as  they  actually  were,  and  not 
the  theory  of  one  party  or  the  other.  It  is 
a  matter  of  common  and  approved  practice 
to  Introduce  on  the  trial  of  cases  maps,  mod- 
els, and  diagrams  for  the  purpose  of  aiding 
the  Jury  in  getting  a  good  understanding  of 
the  thing  or  place  In  controversy.  Objects 
on  these  maps,  models,  and  diagrams  are 
pointed  out  and  described  to  the  Jury  by 
the  witnesses,  and  frequently  witnesses  are 
allowed  to  take  iwsitions  In  the  presence  of 
the  jury  for  the  purpose  of  illustrating  where 
the  actors  stood  and  their  positions  when 
the  matter  under  investigation  occurred,  and 
we  can  think  of  no  sound  reason  why  a 
photograph  that  furnished  an  accurate  repro- 
duction of  objects  and  places  and  things 
that  are  germane  to  the  matter  being  In- 
vestigated are  not  as  competent  as  the  oth- 
er aids  that  we  have  mentioned.  Of  course, 
the  accuracy  of  a  photograph  as  a  corre<-t 
reproduction  of  what  it  purported  to  show 
should  be  established  to  the  satisfaction  of 
the  court  before  being  admitted  as  evidence : 
but,  when  its  accuracy  is  shown,  we  have  no 
doubt  of  its  admissibility.  Wigmore  on  Eh-i- 
denee,  S§  790-797;  L.  &  N.  R.  R.  C!o.  v. 
Brown,  127  Ky.  732,  106  S.  W.  795.  32  Ky. 
Law  Rep.  552,  13  L.  R.  A.  (N.  S.)  1133 ;  Higgs 
V.  Minn.  &  St.  P.  R.  Co.,  16 'N.  D.  446,  114 
N.  W.  722,  15  L.  R.  A.  (N.  S.)  1102;  Dederichs 
V.  Salt  Lake  City  R.  Co.,  14  Utah,  137,  46 
Pac.  650,  35  L.  R.  A.  S02,  and  note;  Elliott 
on  Evidence,  vol.  2,  f{  1224-122& 

The  final  contention  of  counsel  is  that  as 
Dean  knew  the  danger  of  coming  in  contact 
with  electric  wires  and  was  thoroughly  fa- 
miliar with  the  situation  of  the  wires  on  this 
pole,  he  assumed  the  risk  of  injury,  and  vol- 
untarily placed  himself  in  a  position  of  peril, 
or  carelessly  brought  upon  himself  the  in- 
jury that  resulted  in  his  death — In  either  of 
which  events  there  should  be  no  recovery 
for  the  accident  that  happened  to  him.  We 
have  heretofore  stated  that  Dean  was  a  com- 
petent and  experienced  man,  thoroughly  fa- 
miliar with  the  danger  of  coming  in  contact 
with  electric  wires,  and  that  he  knew  the 
location  and  character  of  wires  that  were 
on  this  pole.  But,  granting  this,  it  is  a  mis- 
take to  say  that  he  assumed  the  risk  of  in- 
Jury  by  these  wires  unless  it  were  shown 
(and  It  was  not)  that  the  danger  was  so  ap- 
parent or  obvious  that  a  person  of  Ids  ex- 
perience and  intelligence  would  not  hare  act- 
ed as  he  did.  He  owed  no  duty  of  inspection 
or  examination.  He  was  only  obliged  to  ex- 
ercise ordinary  care  to  prevent  injury.    He 
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bad  the  right  to  assume  that  the  wires  were 
properly  insulated,  unless  he  know,  or  by 
the  exercise  of  ordinary  care  In  the  dis- 
charge of  his  duties  could  hare  ascertained, 
that  they  were  not;  and,  as  we  haye  hereto- 
fore stated,  be  was  not  guilty  of  negligence 
in  this  respect  that  would  defeat  a  recovery. 
On  the  other  hand,  the  appellant  company 
owed  to  him  the  duty  of  keeping  its  wires 
properly  insulated,  and  this  the  Jury  found 
It  did  not  do.  Dean  of  course  knew  the  place 
where  he  was  working  was  alive  with  danger; 
but  there  is  no  evidence  that  be  knew  it  was 
more  dangerous  than  it  should  have  been. 
He  did  not  know  that  the  appellant  would 
expose  him  to  needless  peril,  or  have  any  in- 
formation that  it  bad  not  performed  its  full 
duty  in  making  the  place  as  safe  as  It  could 
have  done.  He  did  not  voluntarily  or  other- 
wise assume  any  risk  except  such  as  resulted 
from  the  hazards  of  a  place  after  It  had 
been  made  as  safe  as  it  could  be  made. 

A  careful  investigation  of  the  record  satis- 
fies us  that  no  substantial  error  was  com- 
mitted, and  the  Judgment  Is  aflSrmed. 


ANGLESA'S  ADM'X  v.    E5AST  TEHTOBSSEE 
TELEPHONE  CO.t 

FRANKLIN  ELECTRIC  &  ICE  CO.  T. 
ANGLEA'S  ADM'X. 

(Court  of  Appeals  of  Kentucky.    March  2, 
1911.) 

1.  Master  and  Sxbvant  (fl  101,  102*)— In- 
juries TO  Servant— Satis  Place  to  Work. 

A  telephone  company  owed  a  lineman  the 
duty  to  nse  reasonable  care  to  furnish  him  a 
reasonably  safe  place  and  appliances  in  and 
with  which  to  labor. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  135,  171,  172,  17S-181, 
192;  Dec  Dig.  {{  101,  102.*] 

2.  Master  and  Servant  (f  224*)— Injuries 
TO  Servant— Assumption  of  Risk. 

Where  it  was  the  business  of  a  servant  em- 
ployed by  a  telephone  company  to  erect  poles, 
string  wires,  and  keep  them  in  condition,  and 
he  knew  the  bad  condition  of  the  wires  of  an 
electric  light  company  which  were  carried  upon 
the  poles,  and  bad  no  special  or  positive  direc- 
tions by  any  superior  employ^  to  do  work  on 
the  pole  where  he  was  killed  by  receiving  an 
electric  shock  from  a  wire  of  the  electric  lifrht 
<-ompany,  there  could  be  no  recovery  for  bis 
death  from  the  telephone  company. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  6o4;    Dec.  Dig.  {■224.*! 

3.  Emctbicitt  (S  16*)— Injuries— Liabilitt. 

Where  the  wires  of  an  electric  light  com- 
pany were  carried  on  the  poles  of  a  telephone 
company  and  were  In  an  uninsulated  and  dan- 
gerous condition,  whereby^  an  employ^  of  the 
telephone  company  was  killed  by  receiving  an 
electric  shock  while  at  work  on  a  pole,  the  elec- 
tric company  was  liable;  a  contention  that  the 
appliances  were  so  unsafe  that  deceased  must 
have  known  it,  and  that  it  was  his  duty  to  cease 
his  labor  for  the  telephone  company,  being 
without  merit 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  S  16.*] 


Appeals  from  Circuit  Court,  Simpson 
Coimty. 

Action  by  the  administrator  of  M.  D.  An- 
glea  against  the  East  Tennessee  Telephone 
Company  and  another.  From  a  Judgment 
in  favor  of  plaintiff  against  defendant  the 
Franklin  Electric  and  Ice  Company,  It  ap- 
peals.   Affirmed. 

Laurence  B.  Finn,  for  administratrix. 
Sims  &  Redes,  for  East  Tennessee  Telephone 
Company.  Roark  &  Finn,  for  Franklin  Elec- 
tric &  Ice  Company. 

NUNN,  J.  On  and  prior  to  August,  1909. 
M.  D.  Anglea  was  employed  by  the  East  Ten- 
nessee Telephone  Company  as  a  Unemau,  or 
"troubleman."  Some  time  prior  to  that  date, 
the  Franklin  Electric  and  Ice  Compauy  es- 
tablished an  electric  light  plant  in  the  city  of 
Franklin,  the  place  where  Anglea  was  en- 
gaged, and  by  some  arrangement,  which  Is 
not  shown,  tiie  electric  light  company  at- 
(iflied  its  wires  to  the  poles  of  the  telephone 
company.  For  some  time  the  electric  light 
plant  was  operated  only  at  night,  but  about 
three  months  before  Anglea  was  killed  the 
company  started  and  continued  the  opera- 
tion during  the  daytim&  Anglea  was  killed 
about  3  o'clock  one  afternoon  while  on  the 
pole  of  the  telephone  company  In  the  per- 
formance of  his  duty  as  lineman  for  that 
company,  by  coming  In  contact  with  an  elec- 
tric light  wire,  and  bis  administratrix 
brought  suit  against  both  companies,  alleging 
that  Anglea  lost  his  life  by  reason  of  the 
Joint  and  concurrent  negligence  of  the  two 
companies.  She  alleged  that  the  electric 
light  company  failed  to  have  and  keep  its 
wires  properly  insulated  and  to  properly  and 
safely  string  them  at  the  points  where  An- 
glea was  compelled  to  labor,  and  that  the 
telephone  company  failed  to  furnish  Anglea 
a  reasonably  safe  place  In  which  to  perform 
his  labor.  On  the  trial  of  the  case,  after  the 
administratrix  Introduced  her  testimony,  the 
lower  court  gave  the  Jury  a  peremptory  in- 
struction to  find  In  behalf  of  the  telephone 
company,  to  which  she  objected  and  from 
which  ruling  she  appeals.  The  court  over- 
ruled the  motion  made  by  the  electric  light 
compauy  for  a  peremptory  Instruction,  com- 
pleted the  testimony  as  to  It,  Instructed  the 
Jury,  and  It  found  In  behalf  of  the  adminis- 
tratrix, the  sum  of  $5,000,  from  which  the 
electric  light  company  appeals. 

These  two  companies  owed  Anglea  very 
different  duties.  The  telephone  company,  his 
employer,  was  required  by  law  to  use  rea- 
sonable care  to  furnish  him  a  reasonably 
safe  place  and  appliances  in  and  with  which 
to  labor.  Anglea  bad  been  a  lineman  for 
that  company  at  that  place  for  about  seven 
years.  It  was  his  business  to°  erect  the  poles, 
string  the  wires,  and  keep  them  in  condition 
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for  use  by  the  telephone  company's  subscrib- 
ers. He  knew  the  condition  of  the  wires  of 
the  company  and  the  bad  condition  of  the 
wires  of  the  electric  light  company  as  well 
as  or  better  than  any  one  connected  with  his 
employer,  and  he  had  no  special  or  positive 
directions  by  any  superior  employ^  of  the 
telephone  company  to  do  work  on  the  pole 
where  he  was  killed,  and  it  was  on  account 
of  these  facts,  we  infer,  that  the  lower  court 
gave  the  Jury  a  peremptory  instruction  to 
find  for  the  telephone  company.  This  Is  a 
close  question;  but,  giving  some  weight  to 
the  Judgment  of  the  lower  court,  we  are  in- 
clined to  let  the  Judgment  in  favor  of  the 
telephone  company  stand. 

The  situation  of  the  electric  light  company 
is  different  from  that  of  the  telephone  com- 
pany. Anglea  was  a  member  of  the  public 
tn  so  far  as  It  was  concerned,  and  it  knew 
that  he  would  be  frequently  compelled  to  go 
up  this  pole  while  in  the  discliarge  of  his  du- 
ties to  the  telephone  company.  Therefore 
It  was  necessary  for  It  to  properly  and  safe- 
ly insulate  and  string  Its  wires.  The  testi- 
mony as  to  Anglea's  injury  and  death  was. 
in  substance,  that  this  pole  was  about  43 
feet  high ;  that  near  the  top  there  was  a  box 
belonging  to  the  telephone  company;  that 
just  below  the  box  was  a  messenger  wire 
supporting  a  telephone  cable  from  which  a 
spur  ran  Into  the  box  and  connected  with  the 
wires  going  into  the  residences  in  that  neigh- 
borhood; that  there  were  small  Iron  steps 
about  3  feet  apart  on  the  east  and  west  side 
of  this  pole  to  be  used  by  the  employes  of 
the  telephone  company  in  ascending  and  de- 
scending the  pole.  It  further  appears  from 
the  testimony  that  there  was  a  small,  cop- 
per wire  attached  to  the  pole,  running  from 
the  ground  to  the  box  mentioned,  which  was 
for  the  purpose  of  conducting  the  lightning 
from  the  telephone  wires  to  the  ground,  and 
that  the  pole  also  had  attached  to  it  a  guy 
wire  about  IQiA  feet  above  the  ground  and 
about  5  feet  below  the  telephone  cable;  that 
the  electric  light  wires  at  this  point  ran  east 
and  west,  and  one  was  fastened  to  the  north 
side  of  the  pole  with  a  bracket  which  held 
it  about  2  or  2%  Inches  therefrom,  and  the 
other  was  attached  to  the  south  side  of  the 
pole,  but  was  held  about  12  inches  therefrom. 
The  testimony  shows  that  one  of  the  tele- 
phones in  the  vicinity  was  out  of  working 
order,  and  that  Anglea  went  up  the  pole,  as 
It  was  bis  duty  to  do,  for  the  purpose  of  as- 
certaining the  cause  of  the  trouble  and  rem- 
edying It  if  he  could.  He  ascended  the  pole^ 
using  the  iron  steps,  with  his  back  to  the 
north,  until  he  reached  the  telephone  cable, 
where  he  stopped  for  a  little  while  with  one 
foot  on  an  iron  step  and  the  other  resting 
on  the  messenger  wire,  with  one  arm  around 
the  pole,  his  head  south  thereof,  and  was, 
apparently,  looking  up  towards  the  box 
'through  some  limbs  to  see  whether  or  not 


the  limbs  were  Interfering  with  the  wires 
and  causing  the  trouble,  and  it  was  from  this 
point  that  he  fell  suddenly,  which  rendered 
him  speechless  and  caused  his  death  a  few 
hours  afterwards.  The  electric  light  wire 
burnt  him  rather  to  the  ba<^  of  the  shoulder 
and  near  the  base  of  the  neck,  atwut  IV2 
inches  in  depth.  There  was  also  a  bum 
about  2  inches  back  of  his  left  ear  and  about 
an  inch  long  extending  from  the  lower  edge 
of  his  hair.  There  was  also  a  small  bnmt 
place  on  the  bottom  of  his  foot  that  was 
resting  on  the  messenger  wire,  which,  as  the 
witnesses  stated,  showed  that  the  current  of 
electricity  passed  through  bis  body  to  the 
wire.  All  the  evidence  shows  that  the  elec- 
tric light  wire  at  the  place  where  Anglea 
was  killed  had  lost  nearly  all  of  Its  insula- 
tion; that  the  i>ole  was  chestnut  wood  and 
full  of  crevices;  that  it  was  very  easily  sat- 
urated with  water;  at  least,  that  it  would  ab- 
sorb water  more  readily  than  most  poles; 
that  there  bad  been  a  very  heavy  rain  the 
night  before  Anglea  was  killed;  and  that  the 
pole  was  damp.  The  evidence  also  shows 
that  the  copper  wire  before  mentioned  show- 
ed signs  of  having  been  burnt  with  electric- 
ity at  the  point  where  it  crossed  the  guy 
wire.  The  expert  witnesses  who  testified 
stated  that  the  electric  light  wire  was  so 
badly  insulated  at  that  point  that  electricity 
escaped  from  it  and  passed  into  the  pole 
and  copper  wire  in  sufficient  quantities  to 
give  a  person  a  shock  when  they  come  in 
contact  with  either  of  them  while  standing 
upon  or  holding  to  a  conductor  of  electricity 
connected  with  the  ground.  Anglea  was  a 
little  over  six  feet  high,  and  the  electric  light 
wire  was  only  five  feet  above  him,  so  he 
must  have  stooped  a  little  to  get  his  head  out 
south  of  the  pole  to  look  up  throngh  the 
limbs,  and  the  reasonable  inference  from  the 
testimony  is  tliat  when  he  was  so  situated  be 
received  a  shock  from  the  pole  or  copper  wire 
which  caused  him  to  inadvertently  throw 
himself  up  and  thus  come  in  contact  with 
the  uninsulated  electric  light  wire  which 
killed  him.  The  wire  was  carrying  a  cur- 
rent of  about  2,200  volts.  A  bunch  of  An- 
glea's hair  was  found  hanging  to  one  of  the 
electric  light  wires  after  he  fell. 

The  electric  li^ht  company  did  not  defend 
upon  ^he  idea  that  it  bad  used  due  care  In 
stringing  and  insulating  its  wires;  bat,  on 
the  contrary,  its  main  defense  was  that  Its 
wires  were  In  such  a  bad  condition  that 
Anglea  must  have  known  it,  and,  as  he  took 
the  risk  of  coming  In  contact  with  them,  his 
administratrix  should  not  be  allowed  to  re- 
cover. The  testimony  shows  tliat  he  knew 
that  it  was  dangerous  to  touch  one  of  the 
electric  wires  while  standing  upon  a  con- 
ductor of  electricity  connected  with  the 
ground,  and  the  electric  light  company  claims 
for  that  reason  his  administratrix  should 
not  be  permitted  to  recover.  * 
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In  the  ease  of  Overall  r.  LoalsvUle  Elec- 
tric Light  Co.,  47  S.  W.  442,  20  Ky.  Law 
Rep.  759,  a  case  very  similar  to  the  one  at 
bar,  this  court  said :  "Appellant  at  the  time 
he  was  struck  was  In  -a  place  where  his  busl' 
ness  required  him  to  be,  and  where  he  had 
a  right  to  be,  and  It  was  the  duty  of  the  elec- 
tric light  company  to  know  that  linemen  of 
the  telephone  company  would  hare  to  come 
in  close  proximity  to  Its  wires  in  attending 
to  their  duties,  and  it  was  its  duty  to  use 
every  protection  which  was  possible  to  In- 
Bulate  its  wires  at  that  point  and  at  all 
points  where  people  have  a  right  to  go  for 
business  or  pleasure,  and  to  use  the  utmost 
care  to  keep  them  so;  and  for  personal  in- 
jaries  resulting  from  its  failure  in  that  re- 
gard it  is  liable  In  damages."  If  the  electric 
light  company's  contention  were  sustained,  it 
would  have  the  effect  to  remove  all  employes 
of  the  telephone  company  from  the  discharge 
of  their  duties.  It  is  true,  the  evidence 
shows  that  Anglea  knew  that  to  come  in  con- 
tact with  the  wire  when  standing  upon  a 
conductor  of  electricity  which  was  grounded 
would  produce  injury  or  death;  but  there  is 
no  evidence  that  he  Intentionally  came  in 
contact  with  the  wire.  As  stated,  the  in- 
ference from  the  testimony  Is  that  he  was 
looking  up  through  the  limbs  trying  to  see 
if  they  were  causing  the  trouble  with  the 
phone  which  had  been  reported  out  of  re- 
pair, and  that  while  thus  situated  he  re- 
ceived a  shock  In  the  manner  before  stated 
which  caused  him  to  unconsciously  straight- 
en up  and  come  in  contact  with  the  electric 
light  wire.  There  was  no  testimony  of  con- 
tributory negligence  on  his  part,  and,  as  it 
cannot  be  presumed  that  a  person  who  is 
deed  at  the  time  of  the  trial  was  guilty  of 
contributory  negligence,  it  must  be  proved, 
licxington  &  Carter  County  Mining  Co.  v. 
Stephens'  Adm'r,  104  Ky.  502,  47  S.  W.  321, 
20  Ky.  Law  Rep.  696,  and  C,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Yocum,  137  Ky.  117,  123  S.  W. 
247,  1200. 

The  testimony  of  all  the  witnesses  shows 
that  the  electric  light  wires  were  Improp- 
«rly  hung  and  insulated,  and  there  is  no 
pretense  on  the  part  of  the  company  that  it 
made  any  effort  to  Insulate  them ;  therefore, 
the  instructions  criticised  by  it  which  requir- 
ed the  company  to  exercise  a  high  degree  of 
care  in  that  regard  were  not  hurtful  to  it, 
and  it  is  unnecessary  to  consider  the  instruc- 
tions any  further. 

As  before  stated,  the  main  defense  is  that 
the  place  and  appliances  were  so  unsafe  that 
Anglea  must  have  known  it,  and  It  was  his 
duty  to  cease  bis  labor  for  the  telephone  com- 
pany, and  as  he  did  not  he  cannot  recover. 
We  cannot  agree  with  appellant,  Franklin 
Electric  Ice  Company,  in  this. 

The  Judgment  Is  therefore  affirmed  In  both 
cases. 


SECOND  NAT.  BANK  OF  ASHLAND  v. 

BOUSE  et  al. 

(Court  of  Appeals  of  Kentucky.     March  2, 
1911.) 

1.  CoNTBAcrs  (§  10*)— Mutuality. 

A  contract,  to  be  binding,  must  be  mutual. 
[EJd.   Note.— For  other  cases,   see   Contracts, 
Cent.  Dig.  ff  21-40;   Dec.  Dig.  {  10.*] 

2.  Frauds,   Statute  of  ({   103*)— Sale  op 

STANDIRQ    TnCBXB— MEMOKANDXnC  —  Sdffj- 
CIENCT. 

A  note,  reciting  that  it  is  given  for  speci" 
fled  standing  timber  on  a  designated  tract,  with 
the  privilege  to  remove  It,  and  signed  by  the 
purchaser  of  the  timber,  and  the  indorsement  of 
the  note  by  the  vendor,  do  not  evidence  a  con- 
tract of  sale  of  standing  timber,  within  the 
statute  of  frauds  (Ky.  St.  S  470  [Russell's  St.  ! 
1775]),  contemplating  a  memorandum  evincing 
the  contract  signed  by  the  seller  and  delivered 
to  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.   Cent   Dig.  fi   192-208;    Dec.   Dig.   { 

3.  Fbauds,    Statute   op  (j  72*)  — Saub  of 
Standing  Timbeb— Validitt. 

Growing  trees  are,  as  a  general  rule,  treat- 
ed as  realty;  and,  where  standing  timber  is  not 
sold  for  immediate  severance  from  the  soil,  ti- 
tle thereto  can  only  be  passed  by  some  writing 
signed  by  the  seller  and  delivered  to  the  pur- 
chaser. 

[E^d.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent.  Dig.  H  116-118;  Dec.  Dig.  §  72.*] 

Appeal  from  Circuit  Cotot,  Johnson  County. 

Action  by  the  Second  National  Bank  of 
Ashland  against  Peter  W.  Rouse  and  others. 
From  a  judgment  granting  Insufficient  relief, 
plaintiff  appeals.    Affirmed. 

C.  B.  Wheeler  and  J.  Morgan  Chlnn,  for 
appellant  Vaughan,  Howes  &  Howes,  for  ap- 
pellees. 

LASSING,  J.  On  January  20,  1902,  S.  G. 
Preston  sold  to  J.  B.  Preston  all  of  the  tim- 
ber measuring  18  inches  and  up  from  the 
ground  on  a  tract  of  land  containing  486 
acres,  more  or  less,  on  the  waters  of  George's 
creek,  in  Johnson  county,  for  $400.  No  casii 
was  paid,  but  the  purchaser  gave  bis  prom- 
issory note,  by  which  he  agreed  to  pay  the 
purchase  price  one  year  after  date.  The  fol- 
lowing recitation  Is  found  in  the  note:  That 
this  $400  was  "for  all  the  timber  on  486 
acres  of  land  on  George's  creek,  from  18 
inches  at  the  ground  up,  and  the  privilege  to 
remove  It."  This  r«dtatIon  in  the  note  Is 
made  Important  because  it  is  claimed  that  it 
is  a  writing  evidencing  a  sale  of  the  standing 
timber.  After  the  execution  of  this  note,  the 
land  upon  which  this  timber  stood  was  sold 
to  satisfy  a  mortgage  debt,  and  in  the  deeds 
conveying  it  no  reservation  was  made  of  the 
timber.  The  note  passed  into  the  hands  of 
the  Second  National  Bank  of  Ashland.  It 
was  not  paid  on  January  20,  1903,  the  date 
of  its  maturity,  and  on  December  20,  1905, 
the  bank  brought  suit  against  the  maker  of 
the  note  and  Peter  W.  Rouse  and  George  W. 
Daniels,   the   purchasers  of  the  land,  and 
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sought  to  recover  a  Jndgment  thereon,  and  to 
bare  the  timber  on  the  land  subjected  to 
the  satisfaction  of  this  Judgment,  claiming 
that  by  virtue  of  the  sale  by  S.  G.  Preston  to 
J.  B.  Preston  the  latter  acquired  a  superior 
title  to  the  timber.  Bouse  and  Daniels  set 
out  at  length  their  purchase  and  ownership, 
denied  that  plaintiff  had  any  lien  by  virtue 
of  the  sale  relied  upon,  and  In  addition  plead- 
ed and  relied  upon  the  statute  of  frauds. 
Upon  these  issues  the  case  was  prepared  and 
tried  out.  Judgment  was  rendered  in  favor 
of  the  bank  against  J.  B.  Preston,  the  maker 
of  the  note;  but  the  court  was  of  opinion, 
and  80  held,  that  It  had  no  lien  upon  the 
timber.  From  this  part  of  the  Judgment,  the 
bank  prosecutes  this  appeal. 

It  Is  Insisted  for  the  appellant  that  the 
recitation  in  the  note  as  to  vrhat  It  Is  for 
is  such  a  contract,  evidencing  the  sale  of 
this  timber,  as  takes  it  beyond  the  operation 
of  the  statute  of  frauds.  On  the  other  hand, 
it  is  insisted  for  appellees  tliat,  as  neither 
S.  G.  Preston  nor  his  wife,  V.  H.  Preston, 
signed,  executed,  or  delivered  any  writing  or 
contract  evidencing  the  sale  of  the  timber 
to  J.  B.  Preston,  the  sale  is  absolutely  void. 
The  only  writing  is  the  note,  and  it  is  upon 
the  recitation  upon  the  face  of  this  note, 
coupled  with  the  Indorsement  of  S.  G.  Pres- 
ton, that  the  appellant  bank  relies  to  prevent 
the  transaction  from  falling  within  the  in- 
hibition of  the  statute.  So  much  of  the  stat- 
ute (Ky.  St  {  470  [Russell's  St.  {  1775]),  as 
is  pertinent  is  as  follows:  "No  action  diall 
be  brought  to  charge  any  person  •  •  • 
upon  any  contract  for  the  sale  of  real  estate, 
or  any  lease  thereof,  for  longer  than  one 
year,  nor  upon  any  agreement  which  is  not 
to  be  performed  within  one  year  from  the 
making  thereof,  unless  the  promise,  contract, 
agreement,  representation,  assurance  or  rat- 
ification or  some  memorandum  or  note  there- 
of t>e  in  writing  and  signed  by  the  party  to 
be  charged  therewith,  or  by  his  authorized 
agent" 

This  note  was  signed  by  J.  B.  Preston,  the 
buyer,  not  the  seller,  of  the  timber.  It  Is 
a  promise  to  pay  $400,  with  6  per  cent  inter- 
est one  year  from  the  date  thereof.  It  was 
not  intended  to  evidence  the  contract  of  sale, 
was  not  to  be  held  by  the  purchaser  as  a  pro- 
tection to  him,  or  to  guarantee  to  him  any 
rights,  and  when  indorsed  by  S.  O.  Preston 
It  was  not  his  intention,  in  indorsing  It,  to 
give  it  vitality  as  a  contract  representing  the 
sale  of  this  timber.  His  purpose  was  to  in- 
vest the  bank  with  the  title  to  the  note. 
This  Ms  indorsement  did,  and  beyond  tliis 
it  had  no  effect  whatever.  The  purchaser  of 
the  timber,  J.  B.  Preston,  had  nothing  what- 
ever to  show  that  he  had  bought  it  8.  G. 
Preston  had  signed  nothing  to  show  that  lie 
had  sold  it  A  contract  to  be  binding,  must 
be  mutual.   One  party  cannot  be  bound  while 


the  other  has  the  option  to  accept  or  reject 
its  terms.  The  minds  must  have  met  and 
the  contract  to  be  binding  upon  one,  must 
be  such  that  the  other  is  likewise  bound. 
The  execution  of  the  note  bound  J.  B.  Pres- 
ton to  pay  the  $400,  «rith  interest  at  the  date 
of  its  maturl^.  This  waa  the  extent  to 
which  he  was  bonnd.  If  it  took  the  Indorse- 
ment of  S.  G.  Preston  to  complete  the  con- 
tract,  then  it  was  never  completed,  but  re- 
mained open  until  he  indorsed  the  note  to 
the  bank,  and  migbt  never  have  been  closed 
imless  he  had  elected  to  Indorse  it  The  note 
cannot  be  accepted  as  an  evidence  of  the  con- 
tract of  sale  within  the  meaning  of  the  stat- 
ute, which  contemplates  that  some  memoran- 
dum, at  least,  evidencing  the  contract  most 
be  signed  by  the  seller  and  delivered  by  him 
to  the  buyer  or  to  some  one  representing  him, 
as  was  expressly  decided  in  Murray  v.  Pate, 
6  Dana,  335.  The  note,  even  when  indorsed 
by  S.  G.  Preston,  falls  to  meet  the  reqaire- 
ments  of  the  statute,  and  the  contract  for 
the  sale  of  this  timber  must  be  treated  as 
a  verbal  contract. 

As  a  general  rule,  growing  trees  are  treat- 
ed as  realty  to  the  extent  that  the  title  to 
them  will  not  pass  without  some  writing  evi- 
dencing same.  20  Gyc.  212.  In  this  state  it 
Is  well  settled  that  where  the  trees  are  not 
sold  for  immediate  severance  and  removal 
from  the  soil,  title  to  them  can  only  be  pass- 
ed by  some  writing  signed  by  the  parties  to 
be  bound  and  delivered  to  the  purchaser. 
Wiggins  V.  Jackson,  73  S.  W.  779,  24  Ky. 
Law  Rep.  2189.  It  is  apparent  from  the  fore- 
going that  there  was  no  binding,  enforceable 
contract  between  S.  G.  and  J.  B.  Preston,  and 
hence  the  trial  court  properly  held  that  the 
bank,  by  the  purchase  of  the  note,  acquired 
no  Hen  whatever  upon  the  timber  on  the 
land  in  question. 

It  becomes  unnecessary  to  consider  the  oth- 
er questions  raised  upon  this  appeal. 

Judgment  affirmed. 


irXINOIS  CENT.  R.  CO.  v.  MOSS'  ADM-R. 

(Court  of  Appeals  of  Kentucky.    March  9, 
1911.) 

1.  RAII.BOAD8  (f  350*)— Cbossino  Aocideht— 
Negligence— Question  fob  Jubt. 

In  an  action  for  death  in  a  railroad  cross- 
ing collision,  evidence  held  to  require  submis- 
sion to  the  jury  of  defendant's  ne^U^nce  in  ap- 
proaching the  crossing  without  signals. 

lE>d.  Note.— For   other  cases,   see   Railroads, 
Cent  Dig.  if  1162-1192;   Dec.  Dig.  i  360.*] 

2.  Railboads  ({  851*)— OtoasiKO  Aocide:<t— 
Cabs  Requibkd— Irstbuctiors. 

An  instruction  that  deceased  when  attempt- 
ing to  cross  a  railroad  track  was  bound  to  use 
that  care  which  an  ordinarily  prudent  person 
would  use  under  similar  circnmstancea,  and 
that  if  the  jury  believed  that  the  crossing  was 
unusually  dangerous  and  deceased  knew  it  he 
was  liound  to  exercise  increased  care  to  avoid 
injury  commensurate  with   the  increased  dan- 
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ger,  was  objectionable  for  failure  to  require 
of  deceaaed  Increased  care  for  hie  own  safety 
unless  he  knew  the  crossing  to  be  unusually 
dangerous,  without  placing  on  him  the  burden 
of  ordinary  care  to  discover  the  fact. 

[EU.  Note.— For  other  cases,  see  Railroads, 
Cent  Wg.  SI  1193-1215;   Dec.  Dig.  {  351.*] 

3.  Appeal   and   Eaaoa,   ({   1001*}— Instbuo- 
Tions— Pbetudicb. 

Where  deceased  lived  in  the  community 
where  he  was  killed  while  traversing  an  exceed- 
ingly dangerous  railroad  crossing,  and  must 
have  been  familiar  with  its  surroundings  and 
dangers,  and  must  have  known  it  was  his  duty 
to  use  a  high  degree  of  care  to  avoid  injury 
there,  defendant  was  not  prejudiced  by  an  in- 
struction only  requiring  him  to  use  increased 
care  to  avoid  injury  to  himself  commensurate 
with  the  increased  danger  if  he  knew  that  the 
crossing  was  unusually  dangerous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  iS  4219-4224;  Dec.  Dig.  I 
1064.*] 

4.  Railboads  (S  330*)— Cbobsing— Signals. 

Where  a  railroad  crossing  was  so  located 
that  a  person  approaching  it  could  not  see  a 
train  until  he  was  almost,  if  not  quite,  on  the 
crossing,  he  was  entitled  to  rely  on  signals  be- 
ing given  of  the  approach  of  a  train  to  the 
crossing,  and  hence,  in  case  of  his  death  by  I}e- 
ing  struck  by  a  train  owing  to  the  lack  of  such 
signals,  the  railroad  company  was  answerable 
in  damages. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SJ  1071-1074;   Dec  Dig.  S  330.*] 

5.  Railboads  (S  349*)— Cbossinq  Acoident— 
Death— Punitive  Damages. 

Failure  of  the  operatives  of  a  railroad  train 
to  give  warning  signals  on  approaching  a  dan- 
gerous crossing  is  ordinary,  and  not  gross,  neg- 
ligence; and  hence  punitive  damages  may  not 
be  recovered  for  the  death  of  a  traveler  occa- 
sioned thereby. 

[£kl.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1151;  Dec  Dig.  I  349.*] 

6.  Appeal  and  Ebbob  (|   1170*)— Pbejtjdicb 
-INSTBUCTIONS— Punitive  Davaoes. 

Where,  in  an  action  for  the  -negligent  kill- 
ing of  deceased,  a  man  76  years  of  age,  at  a 
r«Ilroad  crossing,  due  to  defendant's  negligence 
in  failing  to  give  warning  signals,  the  jury  only 
awarded  $2,500,  which  was  not  more  than  bare 
compensation,  an  erroneous  instruction  author- 
ising punitive"  damages  would  be  regarded  as 
without  prejudice  under  Civ.  Code  Prac.  f 
134,  providing  that  the  Court  of  Appeals  in  ev- 
ery stage  of  an  action  must  disregard  any  er- 
ror or  defect  not  affecting  the  substantial  rights 
of  the  adverse  party. 

IBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4540-4645;  Dec  Dig.  i 
1170.»] 

Nuno,  J.,  dissenting. 

Appeal  from  Circuit  Conrt,  McCra<±en 
County. 

Action  by  Bennett  V.  Moss'  Administrator 
against  the  Illinois  Central  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

0.  L.  SlTley,  Trabne,  Doolan  it  Cox,  and 
Wbeeler  ft  Hughes,  for  appellant  Herrick 
ft  Crice  and  Hal  S.  Corbett,  for  appellee. 

LASSINO,  J.  On  June  80,  1909,  Bennett 
V.  Moss,  a  man  about  76  years  of  age,  while 
attempting  to  cross  the  tracks  of  appellant 


company  at  Fortson  crossing.  In  McCraeken 
county,  was  struck  by  a  train  and  killed. 
His  administrator  sued  to  recover  for  his 
death.  The  appellant  company  denied  lia- 
bility and  pleaded  contributory  negligence. 
Upon  these  issues  the  case  was  submitted  to 
a  Jury,  which  returned  a  verdict  in  favor  of 
plaintiff  for  $2,500.    The  company  appeals. 

The  public  road  and  the  railroad  approach- 
ing the  crossing  run  in  practically  the  same 
direction,  the  road  crossing  the  railroad  at 
an  angle  of  about  35  degrees.  In  approach- 
ing the  crossing  In  the  direction  in  which  de- 
ceased was  going,  his  back  would  be  toward 
the  train  for  some  distance  before  reaching 
tbe  crossing,  and  almost  so  when  passing 
over  tbe  crossing.  Tbe  railroad  enters  a 
cut  west  of  this-crossing  a  few  hundred  feet 
before  reaching  it,  and  the  highway  also  en- 
ters a  cut  west  of  the  crossing  for  quite  a 
distance  before  reaching  it  Where  they 
cross  each  other,  the  cuts  come  together,  and 
at  that  point  they  are  from  five  to  seven  tC3t 
deep.  At  the  time  the  accident  occurred, 
there  were  several  box  cars  standing  upon  a 
side  track  at  that  point,  and  these,  together 
with  orchard  trees  which  were  growing  upon 
a  strip  of  ground  between  tbe  railroad  and 
the  public  road  approaching  this  crossing, 
tended  to  obscure  the  view,  so  that  It  would 
be  difflcult  for  one  approaching  this  cross- 
ing as  deceased  was  to  see.the  train  going  In 
the  same  direction  until  he  had  almost  enter- 
ed upon  tbe  track.  The  testimony  shows 
that  a  man  in  a  bug;gy  approaching  tbe  cross- 
ing could  not  see  a  train  until  within  the 
right  of  way — ^hls  horse  would  be  prac- 
tically upon  the  track  before  he  could  get  a 
view  of  the  road.  In  other  words,  after  he 
had  come  out  upon  the  crossing,  he  could  see, 
and  not  until  then.  Those  in  charge  of  the 
train,  and  one  other  witness  who  saw  the  ac- 
cident, testify  that  deceased  drove  upon  the 
track  at  a  time  when  the  train  was  so  short 
a  distance  away  that  no  amount  of  care  upon 
tlie  part  of  those  in  charge  of  it,  after  they 
saw  him  upon  the  track,  could  have  prevent- 
ed the  injury.  The  mule  which  was  drawing 
the  buggy  crossed  over  the  track.  Tbe  buggy 
was  struck  and  deceased  thrown  therefrom 
and  killed.  The  negligence  relied  upon  to 
support  a  recovery  is  that  there  were  no  sig- 
nals of  the  train's  approach  to  this  crossing 
given.  The  company  introduced  a  number  of 
witnesses,  who  testify  positively  that  the 
proper  signals  were  given,  while  appellee  in- 
troduced as  many  or  more  witnesses,  who 
say  that  no  signals  whatever  were  given.  It 
is  conceded  that  the  crossing  in  question  is, 
because  of  its  location,  a  peculiarly  danger- 
ous one.  The  locality  is  thickly  peopled  and 
the  road  much  traveled.  On  this  evidence 
the  trial  conrt  refused  to  give  a  peremptory 
Instruction,  but  submitted  the  case  to  the 
Jury.    And  in  this  was  undoubtedly  correct. 

Appellant's    chief    complaint   is   that    tbe 
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conrt  erred  In  defining  the  duties  which  de- 
ceased owed  himself  for  his  own  protection 
in  approaching  the  crossing;  that,  as  this 
crossing  is  shown  to  be  a  dangerous  one,  de- 
ceased should  have  been  required  to  exercise 
a  degree  of  care  for  his  own  safety  commen- 
surate with  that  which  the  court  told  the 
Jury  the  appellant  company  was  required  to 
use  in  approaching  this  crossing.  Technical- 
ly considered,  the  Instruction  is  Subject  to 
this  criticism.  It  is  not  as  full  and  explicit 
as  It  might  have  been.  Still  we  are  of  opinion 
that  in  the  form  in  which  It  was  given  It  was 
not  misunderstood  or  misconstrued  hy  the 
Jury;  for  in  It  the  Jury  Is  told  that  It  was  the 
duty  of  deceased  In  attempting  to  cross  the 
track  to  use  that  degree  of  care  that  an  or- 
dinarily prudent  and  careful  person  would 
use  In  undertalcing  to  cross  over  the  track 
under  like  or  similar  circumstances,  and  that 
If  the  Jury  further  believed  that  the  crossing 
was  unusually  dangerous,  and  deceased  knew 
It,  then  It  wais  his  duty  to  exercise  such  In- 
creased care  to  avoid  Injury  to  himself  as  was 
commensurate  with  the  increased  danger,  etc. 
This  instruction  did  not  require  of  him  to 
exercise  increased  care  for  his  own  safety  in 
going  over  this  crossing  unless  he  knew  it  to 
be  unusually  dangerous.  It  did  not  put  upon 
him  the  burden  of  exercising  ordinary  care 
to  discover  this  fact  But  If  deceased  lived 
in  that  community,  as  be  doubtless  did,  he 
must  have  been  familiar  with  the  crossing 
and  Its  characteristics  and  dangers,  and  it 
was  unnecessary  for  him  to  exercise  ordinary 
or  any  care  to  know  these  facts.  He  already 
knew  them;  and  it  is  altogether  Improbable 
that  the  Jury  would  have  drawn  the  nice  dis- 
tinction which  counsel  for  appellant  now 
makes.  All  of  the  evidence  shows  that  It  was 
an  extremely  dangerous  crossing,  on  a  much 
traveled  road.  In  a  populous  community,  and 
that  the  train  was  running  on  a  downgrade 
at  a  rate  of  speed  variously  estimated  at 
from  20  to  30  miles  an  hour.  The  weight  of 
the  evidence  is  to  the  effect  that  no  signals 
were  being  given  of  its  approach  to  this 
crossing.  The  only  safe  means  that  deceased 
fi&i  to  advise  himself  of  the  train's  approach 
was  withheld  from  him.  He  could  not  see 
the  train  because  of  the  obstructions.  It  was 
downgrade,  and  made  little  noise,  compara- 
tively speaking.  If  this  testimony  was  true, 
the  Jury  was  warranted  in  flndlng  the  com- 
pany guilty  of  negligence,  unless  they  further 
believed  from  the  evidence  that,  notwith- 
standing this  negligence  on  the  part  of  the 
company,  deceased  was  himself  negligent, 
and  but  for  his  negligence  the  accident  would 
not  have  happened.  The  testimony  shows 
that  at  the  time  he  came  upon  the  track  the 
train  was  so  close  upon  him  that  it  was  Im- 
possible for  him  to  save  himself  by  getting 
out  of  the  way,  or  for  those  in  charge  of  the 
train  to  avoid  striking  him.  After  they  dis- 
covered his  peril,  no  degree  of  care  on  their 
part  could  have  prevented  the  accident.  The 
negligence,  if  any,  that  resulted  in  his  death. 


was  In  the  failure  of  those  in  charge  of  the 
train  to  give  the  proper  signals  or  warning  of 
Its  ai^roach  to  the  crossing.  Deceased  hud 
a  right  to  expect  these  signals,  and.  If  those 
In  charge  of  the  train  failed  to  meet  the  re- 
quirements of  the  law  and  discharge  their 
duty  to  the  traveling  public  in  this  particu- 
lar, the  company  Is  answerable  In  damages 
for  such  injuries  as  resulted.  We  are  of 
opinion  that  the  Instruction  complained  of 
imder  the  facts  in  evidence  fairly  and  sub- 
stantially presented  the  issue  to  the  Jury, 
and  that  appellant  was  In  no  wise  prejudiced 
by  Instruction  number  three  in  the  form  in 
which  It  was  given. 

The  instruction  on  punitive  damages  was 
not  authorized  by  the  evidence.  The  sum  and 
substance  of  all  the  evidence  Is  that  the 
train  which  struck  deceased  was  approaching 
this  crossing  under  the  usual  rate  of  speed 
at  which  freight  trains  travel,  and,  according 
to  the  evidence  of  appellee,  failed  to  give  the 
usual  signals  of  its  approach.  This  is  not 
gross,  but  ordinary,  negligence.  If  the  fail- 
ure  to  give  signals  Is  an  evidence  of  gross 
negligence,  then  a  punitive  damage  instruc- 
tion would  be  authorized  in  every  case  where 
an  accident  occurred  at  a  public  or  private 
crossing  where  signals  were  to  be  given. 
This  court  has  not  heretofore  held  that  negli- 
gence of  this  character  Is  such  as  would  war- 
rant or  Justify  the  court  in  giving  an  Instruc- 
tion permitting  the  Jury  to  award  punitive 
damages.  But,  as  the  Judgment  is  for  only 
$2,500,  we  are  constrained  to  believe  tliat 
the  jury  disregarded  the  punitive  damage  in- 
struction, or  at  least  that  it  was  not  preju- 
dicial, for  we  would  be  unwilling  to  say  that 
for  an  injury  due  to  negligence  that  resulted 
in  death  to  one  no  older  than  deceased  $2,500 
would  be  more  than  bare  compensation.  It 
Is  true  the  deceased  was  about  76  years  of 
age,  but  we  cannot  presume  that,  because  , 
of  his  age,  his  services  to  his  family  and  es- 
tate were  not  valuable.  If  the  verdict  In  this 
case  were  large,  we  would  grant  a  reversal 
and  direct  a  new  trial  because  the  court 
gave  this  instruction;  but,  when  the  amount 
awarded  seems  to  us  to  be  no  more  than  bare 
compensation,  we  do  not  feel  Justified  In  dis- 
regarding section  134  of  the  Civil  Code  of 
Practice,  which  provides  that:  "The  court 
must.  In  every  stage  of  an  action,  disregard 
any  error  or  defect  in  the  proceedings,  which 
does  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such  error 
or  defect." 

Upon  the  whole  case  we  are  of  opinion  that 
appellant  had  a  fair  trial  and  that  subatau- 
tial  justice  has  been  done. 

The  Judgment  is  therefore  affirmed. 

NUNN,  J.  (dissenting).  I  concur  in  the  af- 
firmance of  this  case,  but  dissent  from  the 
criticism  of  Instruction  number  three;  it  was 
proper  as  was  also  the  instmctloa  authoriz- 
ing punitive  damages.    Section  6  of  the  Ken- 
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tucky  Statutes  says  whenever  the  death  of 
a  person  shall  result  from  an  injury  inflicted 
by  negligence  or  by  wrongful  act,  then  in 
every  such  case,  damages  may  be  recovered 
for  such  death;  and  when  the  act  Is  willful 
or  the  negligence  gross,  punitive  damages 
may  be  recovered.  It  Is  said  in  the  opinion: 
"All  of  the  evidence  shows  that  it  was  an 
extremely  dangerous  crossing,  on  a  much 
traveled  road,  in  a  populous  community,  and 
that  the  train  was  running  on  a  downgrade 
at  a  rate  of  speed  variously  estimated  at 
from  twenty  to  thirty  miles  an  hour.  The 
weight  of  the  evidence  Is  to  the  effect  that 
no  signals  were  being  given  of  its  approach 
to  this  crossing.  The  only  safe  means  that 
deceased  had  to  advise  himself  of  the  train's 
approach  was  withheld  from  him.  He  could 
not  see  the  train  because  of  the  obstructions. 
It  was  downgrade,  and  made  little  noise, 
comparatively  speaking.  If  this  testimony 
was  true,  the  Jury  was  warranted  in  finding 
the  company  guilty  of  negligence."  If  this 
be  true,  It  was  certainly  a  case  of  gross  neg- 
ligence; it  was  an  act  of  reckless  disregard 
for  human,  life.  If  a  punitive  damage  In- 
struction is  not  authorized  by  the  facts  above 
copied  from  the  opinion,  it  is  hard  to  con- 
ceive of  facts  which  would  Justify  such  an 
instruction. 


YORK  et  al.  v.  HOGG. 

(Court  of  Appeals  of  Kentucky,    March  10, 
1911.) 

Deeds  (S  38*)— Validity— Ckbtainty. 

Descriptions  in  deed  held  sufficiently  clear, 
in  connection  with  parol  evidence  identifying 
the  comers  called  for,  etc. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  §  38. »] 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by'  B.  B.  Hogg  against  John  W. 
Tork  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appealed.  Reversed  and 
remanded,  with  directions  to  enter  Judgment 
for  defendants. 

P.  T.  Wheeler,  for  appellants.  E.  E.  Hogg 
and  Hazelrigg  &  Hazelrigg,  for  appellee. 

O'REAR,  J.  This  is  an  action  of  trespass, 
and  to  enjoin  trespass.  It  was  brought  in 
equity  under  the  latter  feature  of  the  case. 
The  case  turns  on  the  true  location  of  the 
dividing  line  between  the  lands  of  appellant 
and  the  boundary  owned  by  appellee.  Both 
claim  under  a  common  grantor,  who  convey- 
ed the  two  parcels  (formerly  constituting  one 
body  of  land)  by  two  separate  deeds  executed 
on  the  same  day.  The  grantor  was  convey- 
ing the  entire  boundary  in  severalty  to  two 
of  bis  children,  dividing  the  tract  between 
them.  The  land  lays  on  Otter  creek,  a  trib- 
utary of  the  Middle  fork  of  Kentucky  river. 
Forming  the-  watershed  of  Otter  creek  are 


two  ridges,  practically  parallel  with  Otter 
creek;  the  ridges  coming  together  at  the 
head  of  the  tributaries  of  that  stream.  Near 
the  Junction  of, two  of  Its  tributaries,  one 
called  "Cow  creek,"  the  other  "Linden  creek," 
is  a  cliff  formation  In  a  spur  of  the  mountain 
ridge,  in  which  is  a  cavern  known  as  the 
Dark  Bock  House.  Appellee  claims  under 
the  deed  from  Jeremiah  Smith  to  Preston 
Smith,  vrhich  thus  describes  the  land  con- 
veyed: "Beginning  at  the  crooked  rock  in  a 
small  hollow  above  the  fish  trap;  thence  up 
the  river  to  Otter  creek ;  thence  up  said  riv- 
er to  upper  corner  tree  on  the  bank  of  said 
river ;  thence  with  said  Smith's  lines  around 
the  ridge  opposite  the  Dark  Rock  House; 
thence  crossing  the  said  Otter  creek ;  thence 
by  the  Dark  Rock  House  square  up  to  the 
top  of  the  ridge;  thence  with  the  ridge 
down  opposite  the  crooked  rock;  thence  to 
the  beginning."  The  other  deed,  under  whWSi 
appellants  claim,  thus  describes  the  land  con- 
veyed by  it:  "Beginning  at  the  Dark  Rock 
House;  thence  up  the  left-hand  side  of  the 
ridge  to  said  Smith's  lines,  the  outside  line 
up  to  the  left  hand  fork ;  thence  up  the  Fork 
ridge  to  the  top  of  the  Fork  ridge,  and 
aroimd  to  the  head  of  the  right-hand  fork, 
in  all  the  lands  that  said  Smith  holds  in  that 
boundary  of  land  down  around  the  ridge  op- 
posite to  the  Dark  Rock  House;  thence  to 
the  beginning." 

We  construe  the  calls  to  read  as  if  the 
reader  were  In  person  going  around  the 
boundaries  from  the  beginning,  so  as  to  learn 
what  was  the  intention  of  the  grantor  in 
using  the  descriptive  language  that  he  used ; 
80  that  when,  in  going  along  the  first-named 
ridge,  a  point  is  reached  where  the  Dark 
Rock  House  Is  at  an  agle  of  90  degrees,  that 
is  the  point  designated  as  t>eing  opposite  the 
Dark  Rock  House,  "the  line  next  called  for 
Is  a  straight  line  (nothing  to  the  contrary 
appearing),  so  as  to  cross  Otter  creek,  pass 
by  the  Dark  Rock  House,  and  on  up  the  side 
of  the  next  parallel  ridge  to  its  top;  the 
grantor  meaning  by  "square  up  the  ridge  to 
the  top"  to  run  the  line  in  a  direct  straight 
course  until  the  top  of  the  ridge  was  reached. 
Then  the  line  is  turned  back  toward  the  be- 
ginning point  on  the  river,  following  the  top 
of  the  ridge. 

Appellee  contends,  and  the  circuit  court 
held,  that  the  running  of  the  line  in  contro- 
versy was  to  follow  the  first-named  ridge  un- 
til a  spur  ridge  was  reached  which'  ran  to- 
ward the  Dark  Rock  House,  being  the  shed 
between  Linden  branch  and  main  Otter  creek ; 
thence  cornering  on  the  Dark  Rock  House; 
thence  running  on  a  deflected  course  to  the 
spur  coming  in  at  that  point  from  the  oppo- 
site ridge;  then  following  that  spur  in  its 
meanders  until  the  main  ridge  turning  to- 
ward the  river  was  reached.  The  line  thus 
made  would  be  irregular,  crooked,  and  dis- 
appoint three  or   more  of  the   objects   or 
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courses  called  for  In  the  deeds.  It  would  not 
leave  the  first  ridge  at  the  point  "opposite 
the  Dark  Rock  House" ;  It  would  not  corre- 
spond with  the  call  In  the  second  deed, 
"thence  up  the  left-hand  side  of  the  rldge  to 
Smith's  lines" ;  nor  would  it  leave  the  oppo- 
site rldge  on  a  straight  line  from  a  point  "op- 
posite the  Dark  Rock  House." 

Evidence  was  heard  as  to  how  the  respec- 
tire  grantees  construed  the  description  of  the 
dividing  line.  It  is  not  definite,  nor  very 
satisfactory  In  details.  It  sheds  little  or  no 
light  on  the  true  location,  which  we  have 
made  from  descriptions  contained  in  appel- 
lee's evidence  and  confirmed  by  reference  to 
a  plat  of  the  land  furnished  by  him  on  the 
hearing.  While  the  descriptions  are  awk- 
wardly expressed,  they  are  clear  enough  In 
their  meaning  not  to  require  the  aid  of  parol 
evidence  to  explain,  further  than  to  Identify 
the  points  called  for  as  comers,  and  a  de- 
scription of  that  body  of  land,  with  its  water 
courses  and   its   watersheds. 

The  Judgment  should  have  been  for  the  de- 
fendants. Reversed  and  remanded,  with  in- 
structions to  enter  a  Judgment  In  conformi- 
ty herewith. 


O'CONNOR  V.  WEISSINGBR,  Judge,  et  al. 

(Court  of  Appeals  of  Kentucky.    Feb.  24, 

1911.) 

1.  HiGHWATS  (J  105*)— Highway  Distbicts 
—Officebs— Authority  of  OFFicEBft— Fis- 
cal COUBT.  _ 

Ky.  St.  i  4748b  (Russell's  St  f §  5492-^J50r), 
provides  that  all  turnpikes  and  gravel  roads  are 
public  roads,  to  be  maintained  and  kept  in  Re- 
pair by  the  fiscal  court,  which  is  directed  and 
permitted  to  keep  them  up.  either  under  the  gen- 
eral road  law  or  by  the  adoption  of  other  plans. 
Section  1845  (section  2979)  authorizes  members 
of  the  fiscal  court  to  serve  upon  committees  in 
directiioK  road  work,  with  compensation  there- 
for. Ine  fiscal  court  of  a  county  adopted  a 
plan  dividing  the  county  into  road  districts  and 
appointing  a  member  of  the  court  as  director 
of  road  work  in  each  of  such  districts ;  the  work 
being  awarded  by  contract  between  the  court 
and  the  contractors.  Held,  that  this  action  of 
the  fiscal  court  was  within  the  powers  confer- 
red by  the  statutes. 

[Ed.  Note.— For  other  cases,   see  Highways, 
Cent  Dig.  |S  323-330;   Dec.  Wg.  {  105. »] 

2.  Highways  ({  94*)  —  Highway  Distbicts 
AND    Officebs— Qualifications    of    Offi- 

CEB8 — MEUBEBS  of  FISCAL  COUBT. 

Under  Ky.  St  g  1845  (Russell's  St  8 
2979),  members  of  the  fiscal  court,  excepting  the 
county  judge,  can  act  as  a  committee  in  super- 
vising work  upon  turnpikes  and  roads  within 
the  county  at  a  compensation  of  $3  per  day. 

[EM.   Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S  308;    Dec.  Dig.  |  94.*] 

3.  Highways  (|  105*)- Highway   Distbicts 

AND  OfFICEBS — COHinSSIONEBS. 

Ky.  St  g  1889  (RnsseU's  St  g  3025),  which 
declares  that  the  fiscal  court  shall  appoint  three 
commissioners  in  each  district  who  shall  let 
out  the  work  therein  to  the  lowest  bidder,  when 
construed  in  connection  with  the  remainder  of 
the  act  of  which  it  is  a  part,  relates  only  to  the 
disposition  of  surplus  funds  In  certain  counties 


which  could  not  be  expended  under  tlie  direc- 
tion of  the  fiscal  court,  and  does  not  require 
that  the  work  of  maintaining  roads  riioold  be 
intrusted  to  commissioners. 

[Ei,  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  gg  323-330;   Dec.  IHg.  S  105.»] 

Appeal  from  Circuit  Court,  JeCTeraon  Coon- 
ty.  Chancery  Branch,  Second  Division. 

Action  by  Edward  D.  O'Connor  against 
Muir  Welssinger,  Judge,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

O'Connor  &  O'Connor  and  Jos.  B.  Conk- 
ling,  for  appellant  A.  Scott  Bullitt,  John 
H.  Sullivan,  and  Robert  L.  Page,  for  appel- 
lees. 

SETTLE,  J.  This  action  in  equity  was  in- 
stituted by  appellant,  a  taxpayer  of  Jeffer- 
son county,  against  the  county  Judge,  fiscal 
court  of  Jefferson  county,  and  magistrates 
composing  same,  to  enjoin  that  court  from 
awarding  contracts  for  work  done  upon  the 
turnpikes  and  roads  of  the  county,  and  its 
members  from  acting  as  a  committee  or  com- 
mittees in  directtng  and  controlling  such 
work. 

Appellees  by  answer  Justified  the  action 
complained  of,  and  asserted  that  in  so  main- 
taining the  turnpikes  and  roads  of  the  coun- 
ty, the  court  acted  In  accordance  with  cer- 
tain plans  adopted  under  authority  conferred 
by  section  4748b,  Ky.  St  (Russell's  St  ii 
5492-5507).  Appellant  filed  a  demurrer  to 
the  answer,  which  the  circuit  court  overrul- 
ed. He  refused  to  plead  further,  and  Judg- 
ment was  entered  dismissing  the  action. 
From  the  Judgment  manifesting  these  rul- 
ings, this  appeal  Is  prosecuted. 

Section  4748b  (section  5497),  under  which 
the  fiscal  court  claims  the  power  to  main- 
tain the  turnpikes  and  roads  of  the  county 
by  the  rules  referred  to  in  the'answer,  pro- 
vides: "All  turnpike  and  gravel  roads  thus 
acquired  or  constructed,  shall  become  pub- 
lic roads  and  shall  be  maintained  and  kept 
In  repair  by  and  through  the  provisions  of 
the  fiscal  court.  Said  court  may  provide  for 
keeping  them  up  as  is  directed  and  permit- 
ted under  the  general  road  law,  or  it  may 
adopt  other  rules  for  the  maintenance,  re- 
pair and  management  of  the  same.  •  •  • '' 
This  section  clearly  confers  the  power  exer- 
cised by  the  fiscal  court  of  Jefferson  county 
in  the  management  and  maintenance  of  the 
roads  thereof. 

In  the  case  of  Fleming  Connty  Fiscal 
Court  V.  Howe,  County  Judge,  121  Ky.  478, 
89  S.  W.  225,  28  Ky.  Law  Rep.  458,  we  held 
that  the  fiscal  court  of  Fleming  county,  un- 
der the  i)ower  conferred  by  the  section,  su- 
pra, could  maintain  the  turnpikes  and  other 
roads  of  the  county  under  rules  adopted  for 
that  purpose,  as  provided  by  the  statute  in 
respect  to  turnpikes,  and  also  according  to 
the  statutes  regarding  the  maintenance  of 
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other  pnblic  roads ;  bnt  that  tbe  fiscal  court 
could  appoint  only  one  Bupervlsor  to  take 
control  of  the  tnmplkes  and  roads  of  the 
county,  as  section  4313,  Ky.  St.  (Russell's 
St.  i  5446),  gave  that  court  the  right.  If  It 
so  elected,  to  appoint  but  one  supervisor  of 
roads  for  the  county. 

It  Is  true  that  in  Pulaski  County  ▼.  Sears, 
117  Ky.  2A9,  78  S.  W.  123,  25  Ky.  Law  Rep. 
13S1,  we  decided  that  an  order  of  the  fiscal 
court  investing  the  county  Judge  with  the 
general  supervision  of  the  roads  of  the 
county,  and  making  the  magistrate  In  each 
magisterial  district  director  of  the  work 
therein,  was  void;  and  In  Boyd  County  ▼. 
Arthur,  118  Ky.  932,  82  S.  W.  013,  26  Ky. 
liSW  Rep.  906,  and  Vaughn  v.  Hulett,  119 
Ky.  380,  84  S.  W.  309,  27  Ky.  Law  Rep.  35, 
'we  also  held  that  the  statutes  with  reference 
to  the  control  of  the  roads  of  a  county  by 
the  fiscal  court  forbid  the  members  of  that 
court  from  acting  as  supervisors  of  county 
roads,  as  such  action  would  make  them  in- 
terested in  contracts  for  work  that  .might 
be  done  uxwn  the  roads  under  their  super- 
vision. But  since  these  cases  were  decided, 
the  Legislature  so  amended  section  1845, 
Ky.  St.  (Russell's  St.  §  2970),  upon  which 
they  were  rested,  as  to  authorize  members  of 
the  fiscal  court  to  serve  upon  committees  in 
directing  rbad  work,  and  provided  compensa- 
tion for  such  committee  work  as  might  thus 
be  performed  by  them.  In  Thomas  v.  Q'Brl- 
«n,  138  Ky,  770,  129  S.  W.  103,  in  construing 
that  section  of  the  statute  as  amended,  we 
held  that  members  of  the  fiscal  court,  ex- 
cepting the  county  Judge,  can  act  as  a  com- 
mittee, or  committees,  in  directing  and  su- 
pervising work  upon  the  turnpikes  and  roads 
•of  the  counties,  for  which  they  might  be 
compensated  at  tbe  rate  of  $3  a  day. 

It  appears  from  the  averments  of  the  pe- 
tition that  the  fiscal  court  of  Jefferson  coun- 
ty, by  the  plans  adopted  in  pursuance  of  the 
power  conferred  by  section  4748b,  supra,  di- 
vided the  county  of  Jefferson  into  road  dis- 
tricts and  appointed  a  member  of  the  fiscal 
court  as  director  and  inspector  of  roadwork 
in  each  of  these  districts ;  the  work  being 
awarded  by  contracts  between  the  fiscal 
court  and  the  contractors>  In  thus  provid- 
ing for  the  inalntenance  of  the  turnpikes  and 
roads  of  the  county,  tbe  fiscal  court  ob- 
viously acted  within  the  powers  conferred  by 
sections  4748b  and  1845,  Ky.  St. 

It  is,  however,  contended  by  appellant  that 
tbe  work  of  maintaining  tbe  roads  in  the 
districts  of  the  county  should  have  been  in- 
trusted by  the 'fiscal  court  to  three  commis- 
sioners, as  provided  by  section  1889,  Ky. 
St  (Russell's  St  {  3025),  which  declares 
that:  "The  fiscal  court  shall  appoint  three 
commissioners  in  each  magisterial  district 
who  shall  let  out  the  work  in  their  districts 
to  the  lowest  and  best  bidder,  with  the  priv- 
ilege of  refusing  all  bids."    This  contention 


of  appellant  cannot  be  sustained,  as  It  Ig- 
nores tbe  meaning  and  object  of  the  section, 
supra,  which,  when  considered  in  connec- 
tion with  the  remainder  of  the  act  of  which 
it  is  a  part,  relates  to  the  disposition  of  sur- 
plus funds  in  certain  counties  which  could 
not  be  expended  under  the  direction  of  the 
fiscal  courts. 

It  follows  from  what  we  have  said  that 
the  circuit  court  committed  no  error  in  over- 
ruling the  demurrer  to  the  answer,  or  in  dis- 
missing the  action. 

The  Judgement  is  affirmed. 


O'CONNOR  V.  WEISSINGER,  Judge,  et  al. 

(Court  of  Appeals  of  Kentucky.     Feb.  24, 
1911.) 

1.  Mandauus    (f   107*)— Sdbjects— Officehs 
—Fiscal  Coubtb. 

Under  Civ.  Code  Prac.  |  477.  mandamus 
lies  to  compel  the  fiscal  court  to  allow  a  claim 
for  plaintifirs  salary  as  a  road  supervisor,  under 
the  direction  of  the  court 

[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent  Dig.  a  225,  232,  234;  Dec  Dig.  S  107.*] 

2.  Manoamus  (8  176*)— Public  Officers  and 
Boards— MiNisTEBiAL  Acts— Fiscal  Court. 

Under  Civ.  Code  Prac.  §§  474-477,  the  court 
in  granting  a  writ  to  the  fiscal  court  on  peti- 
tion of  a  road  supervisor  to  compel  allowance 
of  his  salary,  will  only  compel  action  by  the 
fiscal  court,  without  controlling  its  judicial  dis- 
cretion. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {§  392-^94;   Dec.  Dig.  i  176.*] 

8.  Appeal  and  Ebbob  ({  184*)— Objectionb 

Below— Fobh  or  AcnoK. 

Where  plaintiff  seelcs  injunction  in  a  mat- 
ter in  which  the  proper  remedy  is  mandamus, 
and  defendant  does  not  demur  or  move  to  trans- 
fer the  cause  to  the  law  docket,  the  appellate 
court  will  treat  tbe  case  as  an  application  for 
mandamus. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1179-1183;  Dec.  Dig.  i 
184.*] 

4.  Mandamus  (S  76*)— Public  Officebs— Dis- 
cbetionabt  action— statutes— "mat." 

Ky.  St  i  4313  (Russell's  St.  8  5446),  pro- 
viding that  the  fiscal  court  of  any  county  where- 
in tbe  roads  are  worked  by  taxation  "may,"  at 
its  first  regular  term  after  the  act  takes  ef- 
fect, and  every  two  years  thereafter,  appoint  a 
supervisor  of  roads,  does  not  make  the  ap- 
pointment of  the  supervisor  mandatory,  hut 
leaves  the  matter  to  the  discretion  of  tbe  fiscal 
court,  which  discretion  cannot  be  controlled  by 
mandamus. 

[E>d.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  88  158-160;   Dec.  Dig.  8  76.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4418-4447 ;   vol.  8,  p.  7719.] 

5.  Highways   (8  93*)— Highway  Districts 
AND  Officers— County  Judge— Authority. 

Where  a  fiscal  court  has  abolished  the  of- 
fice of  supervisor  of  roads,  as  authorized  by  Ky. 
St  8  4313  (Russell's  St.  8  5446),  and  adopted 
rules  for  the  maintenance  of  tbe  roads  of  the 
county  under  Ky.  St.  8  4748b  (Russell's  St.  88 
5492-O607),  there  is  no  vacancy  in  the  office  of 
supervisor ;  and  hence  an  'appointment  thereto 
made  by  a  connty  jud^e  purporting  to  act  under 
section  4313  is  invalid. 

[E)d.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  88  804-807;   Dec.  Dig.  §  93.*) 
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6.  HIGHWATS     (§    as*)— HlOHWAT    DISTRICTS 

AND  Officers— Appointmeht  of  Ofpicebs— 

SUFEBVISORB   OF  BOADS. 

Under  Ky.  St.  |  4313  (Russell's  St.  f  5446), 
relating  to  the  appointment  of  road  supervisors, 
the  authority  of  the  county  judge  can  be  exer- 
cised only  when  the  fiscal  court  is  not  holding 
a  regular  term,  the  appointee  only  to  fill  the 
vacancy  until  tiie  next  regular  term  of  the  fis- 
cal court. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §§  304-307;    Dec  Dig.  {  93.*] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Chancery  Branch,  Second  Division. 

Action  in  equity  by  Edward  D.  O'Connor 
against  Muir  Weissinger,  Judge,  and  ottiers. 
Judgment  for  defendants,  and  tlie  plaintiff 
appeals.    Affirmed. 

O'Connor  &  O'Connor  and  Jos.  E.  Conk- 
ling,  for  appellant  A.  Scott  Bullitt,  Jolin 
H.  Sullivan,  and  Robert  L.  Page,  for  appel- 
lees. 

SETTLE,  J.  Appellant  by  this  action  In 
equity  brought  in  the  court  belovr  against 
the  county  judge,  fiscal  court  of  Jefferson 
county,  and  magistrates  composing  the  same, 
sought  to  obtain  a  mandatory  Injunction  to 
compel  the  Jefferson  county  fiscal  court  to 
allow  and  pay  him  at  the  rate  of  $2,000  i)er 
year,  salary  for  several  months'  services  al- 
leged to  have  been  performed  by  him  as  su- 
pervisor of  roads  for  Jefferson  county.  In 
addition  to  the  relief  by  injunction,  appel- 
lant asked  judgment  against  the  fiscal  court 
for  the  amount  of  salary  alleged  to  be  due 
him. 

It  was  averred  in  the  petition  that  appel- 
lant was  appointed  to  the  office  of  road  su- 
pervisor by  the  Judge  of  the  Jefferson  coun- 
ty court  April  27,  1910,  to  fill  a  vacancy 
then  existing,  and  that  he  at  once  qualified 
and  began  to  perform  the  duties  opper- 
taining  to  the  office,  but  that  the  fiscal  court 
refused  to  recognize  his  right  to  act  as  such 
supervisor  or  to  pay  him  for  his  services. 

The  appellees,  except  the  county  judge, 
filed  a  joint  answer  to  the  petition,  in  which 
they  denied  appellant's  right  to  the  injunc- 
tion asked  or  to  any  part  of  the  salary 
claimed  by  him,  and  alleged  that  his  appoint- 
ment to  the  office  of  suijervisor  of  roads  by 
the  county  Judge  was  illegal  and  void ;  tliat 
there  was  at  that  time  no  such  office  in  Jef- 
ferson county,  or  vacancy  therein,  and  that 
the  county  judge  was  without  power  to  make 
such  appointment.  It  was  also  averred  in 
the  answer  that  in  March,  1906,  the  fiscal 
court,  at  a  regular  term  then  held,  for  the 
first  time  appointed  a  supervisor  of  roads 
for  Jefferson  county  as  allowed  by  section 
4313,  Ky.  St.  (section  5446,  Russell's  St.), 
for  a  term  of  two  years  as  therein  prescrib- 
ed, who  after  a  few  months  of  service  re- 
signed, and  that  the  fiscal  court  thereupon 
filled  the  vacancy  thereby  created  by  ap- 
pointing another  person  for  the  remainder 
of  the  two  years    term,  which  ended  March 


81,  1908.  It  was  further  STerred  In  the  an- 
swer that  the  fiscal  court,  by  resolution 
adopted  March  17,  1908,  and  an  order  then 
entered  of  record,  abolished  the  office  of 
supervisor  of  roads  for  Jefferson  comity,  to 
take  effect  at  the  expiration  of  tbe  term  of 
the  then  Incumbent,  March  31,  1910,  since 
which  date  the  fiscal  court  has  never  ap- 
iwinted,  and  the  county  has  not  bad,  a  su- 
pervisor of  roads ;  and  that  at  the  time  of 
abolishing  that  office  the  court  by  a  further 
resolution  and  order,  as  allowed  by  section 
4748b,  Ky.  St.,  adopted  certain  rules  for 
maintaining  the  turnpikes  and  other  public 
roads  of  Jefferson  county,  and  they  have 
since  been  maintained  in  the  manner  pro- 
vided by  such  rules. 

A  demurrer  interposed  by  appellant  to 
the  answer  was  overruled,  whereupon  he  ex- 
cepted and  refused  to  plead  further,  and 
the  court  then  entered  judgment  dismissing 
the  action;  hence  this  appeal.  Under  the 
practice  obtaining  in  this  state,  mandamus 
is  the  proper  remedy  to  compel  action  on 
the  part  of  a  fiscal  court  in  tbe  matter  of 
such  a  claim  as  is  here  presented  by  appel- 
lant, application  for  the  writ  being  made, 
by  petition  ordinary,  to  the  circuit  court; 
but,  if  authorized  upon  the  facts  presented 
by  the  petition  and  proof  thereof,  the  court 
in  granting  the  writ  will  merely  compel  ac- 
tion by  the  court  of  inferior  Jurisdiction, 
without  controlling  its  judicial  discretion. 
Civ.  Code  Prac.  ii  474,  475,  476,  477.  But 
as  appellees  did  not  demur  to  the  petition 
because  of  its  invoking  equitable  relief  by 
injunction,  or  move  to  transfer  it  to  tbe  law 
docket,  we  deem  it  proper  to  waive  any  in- 
formality in  the  proceeding  and  will  con- 
sider the  case  as  if  it  were  an  application 
for  a  mandamus. 

The  record  affords  us  no  cause  for  dis- 
agreeing with  the  conclusion  reached  by  the 
circuit  court.  The  facts  alleged  In  the  an- 
swer, and  confessed  by  appellant's  demur- 
rer, show  that  appellant  was  never  legally 
appointed  supervisor  of  roads  for  Jefferson 
county.  The  appointment  of  a  supervisor 
of  roads  is  provided  for  by  section  4313,  Ky. 
St.,  which  reads  as  follows:  "The  fiscal 
court  of  any  county  wherein  the  roads  aie 
worked  by  taxation  may,  at  the  first  regu- 
lar term  after  the  taking  effect  of  this  act. 
and  every  two  years  thereafter,  appoint  a 
supervisor  of  roads  in  and  for  its  county 
and  who  shall  hold  his  office  for  the  term  of 
two  years,  and  until  Iiis  successor  is  appoint- 
ed and  qualified,  unless  sooner  removed  by 
the  fiscal  court.  A  vacancy  in  the  office  of 
supervisor  shall  be  filled  by  the  fiscal  court 
at  a  regular  term,  and  it  shall  be  the  duty  of 
the  county  judge,  in  the  event  of  such  va- 
cancy, immediately  to  fill  the  same  until  the 
next  regular  term  of  the  fiscal  court."  It 
will  be  observed  that  the  section  declares 
tliat  tbe  fiscal  court  of  any  county  wherein 
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the  roads  are  worked  tj  taxation  "may,"  at 
Its  first  regular  term  after  the  act  takes  ef- 
fect and  every  two  years  thereafter,  ap- 
point a  snpervisor  of  roads.  The  use  of  the 
word  "shall"  Instead  of  the  word  "may," 
would  have  made  the  appointment  of  the 
supervisor  by  the  fiscal  court  mandatory ; 
but  the  use  of  the  word  "may"  unmistak- 
ably shows  that  the  Legislature  Intended  to 
leave  the  matter  to  the  discretion  of  the 
fiscal  court;  it  may  therefore  appoint,  or 
refuse  to  appoint,  a  supervisor,  and  the  dis- 
cretion thus  given  it  cannot  be  controlled  or 
interfered  with  by  any  other  court 

If  the  fiscal  court,  in  the  exercise  of  the 
discretion  with  which  it  is  clothed  by  the 
statute,  may  appoint  or  refuse  to  appoint  a 
supervisor  of  roads  for  the  county,  it  log- 
ically follows  that  It  may,  after  appointing 
the  supervisor,  discontinue  or  abolish  the  of- 
fice. The  fiscal  court  of  Jefferson  county 
did  establish  the  office  of  supervisor  of  roads 
In  and  for  that  county  and  continue  it  two 
years,  and  during  that  time  appointed  two 
supervisors  of  roads,  the  second  appoint- 
ment being  necessary  because  of  the  resig- 
nation of  the  first  appointee;  but  the  two 
together  only  served  the  one  term  of  two 
years  for  which  the  first  supervisor  was  ap- 
pointed. At  the  expiration  of  the  two  years 
the  fiscal  court,  by  formal  and  necessary  ac- 
tion, discontinued  or  abolished  the  office,  as 
It  had  the  right  to  do.  It  is  not  for  us  to  say 
whether  In  discontinuing  the  office  of  super- 
visor of  roads  the  fiscal  court  of  Jefferson 
county  acted  wisely  or  unwisely;  the  mat- 
ter telng  one  of  discretion,  for  the  exer- 
cise of  which  the  members  of  that  court  are 
alone  responsihle  to  their  constituents.  If 
called  on  to  conjecture  why  the  office  was 
discontinued  by  the  court,  it  would  be  but 
fair  to  indulge  the  presumption,  either  that 
the  two  years  trial  of  maintaining  the  roads 
of  the  county  under  the  control  of  a  super- 
visor bad  proven  unsatisfactory,  or  that 
some  better  plan  of  maintaining  them  had 
been  discovered.  It  is  not  material  there- 
fore that  the  office  of  sui)ervisor  of  roads 
was  abolished,  because  the  fiscal  court  had, 
as  alleged  In  its  answer,  adopted  rules  as 
provided  by  section  4748b,  Ky.  St  (sections 
6492-5507,  Russell's  St.),  for  keeping  up  the 
roads  of  the  county.  We  are  not  concerned 
with  and  need  not  discuss  the  reasons  that 
influenced  the  court  to  discontinue  the  office ; 
it  is  sufficient  that  it  was  discontinued.  It 
is  patent  that,  at  the  time  the  county  Judge 
attempted  to  appoint  appellant  supervisor  of 
roads  for  Jefferson  county,  there  was  no  va- 
cancy to  be  filled,  because  the  office  had  been 
abolished  by  the  fiscal  court  two  years  be- 
fore. Moreover,  had  there  been  a  vacancy 
at  that  time,  the  county  Judge  would  have 
been  without  power  to  fill  it  as  the  fiscal 
court  was  then  in  session  and  a  regular  term 
being  held.    A  fiscal  court  can  only  appoint 


a  supervisor  of  roads  at  or  during  a  regular 
term,  even  to  fill  a  vacancy;  and  the  au- 
thority to  appoint  conferred  by  section  4313, 
supra,  upon  the  county  Judge,  can  be  ex- 
ercised by  him  only  when  a  vacancy  exists 
and  the  fiscal  court  is  not  holding  a  regular 
term,  the  appointee  to  fill  the  vacancy  till 
the  next  regular  term  of  the  fiscal  court 

Finding  no  error  in  the  Judgment  of  the 
circuit  court,  the  same  is  affirmed. 


CHILDERS  V.  BELCHER. 

(Court  of  Appeals  of  Kentucky.     March  7, 
1911.) 

1.  Ejectment  (S  93*)  —  Pleaoino   in    Evi- 
dence—Sufficiency. 

In  ejectment,  evidence  held  to  sustain  a 
judgment  for  the  plaintiff. 

[Ed.  Note. — For  other  casea,  see  Ejectment, 
Dee.  Dig.  {  93.*] 

2.  BJECTHENT  ({  123*)— TBIAIr-CoSTS. 

Where  the  defendant  in  ejectment  denied 
that  the  plaintifC  has  any  interest  in  the  land 
claiming  title  to  the  whole,  and  the  plaintiff 
recovers  one-third  of  the  land  in  controversy, 
taxing  whole  of  costs  against  the  defendant  is 
proper. 

[Ed.  Note.— For  other  cases,  see  E<jectment, 
Dec.  Dig.  S  123.*] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  J.  W.  Belcher  against  A.  W. 
Childers.  Judgment  for  plaintiff  and  defend- 
ant appeals,  and  plaintiff  prosecuted.a  cross- 
appeal.    Afiirmed. 

A.  F.  Childers  and  J.  E.  Childers,  for  ap 
pellant  J.  S.  Cllne  and  J.  M.  Bowling,  for 
appellee 

CLAY,  G.  About  25  years  ago,  Isaac  Can- 
trill  and  Jackson  Moore  were  owners  of  ad- 
Joining  land  in  Pike  county,  Ky.  Several 
years  later  Jackson  Moore  died,  leaving  a 
widow  and  six  children.  In  a  short  time  his 
widow  also  died.  Three  of  the  children  of 
Jackson  Moore  sold  their  interests  in  the 
farm,  which  their  father  owned,  to  appellant 
Childers,  and  executed  to  him  a  deed  there- 
for. Appellee  Belcher  bought  out  the  inter- 
ests of  two  of  these  children.  The  sixth 
child,  Farrls  Moore,  retained  his  interest.  A 
few  years  before  the  institution  of  this  ac- 
tion, commissioners  were  appointed  to  divide 
the  Jackson  Moore  farm  among  those  enti- 
tled thereto.  Appellant  Childers  and  Isaac 
GantriU  were  present  -when  the  division  was 
made.  Childers  agreed  that  a  line  should  be 
ran  through  the  lands,  and  that  the  chil- 
dren should  be  given  the  choice  of  halves. 
The  infant  children,  by  their  guardian,  elect- 
ed to  take  the  land  lying  on  the  left-hand 
side.  It  appears  that  the  land  in  contro- 
versy in  this  action  was  not  included  in  the 
division.  Oniis  was  probably  due  to  the  fact 
that  appellant  and  Isaac  CantriU  claimed 
that  it  did  not  belong  to  Jackson  Moore. 
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Appellee,  J.  W.  Belcher,  bronght  this  ac- 
tion to  recover  the  land  In  controversy,  evi- 
dently proceeding  on  the  Idea  that  by  his 
purchase  from  one  of  the  Moore  heirs  he  ac- 
quired title  to  the  entire  tract  During  the 
progress  of  the  action  he  bought  out  the  in- 
terest of  another  of  the  heirs.  He  charged 
in  his  amended  petition  that  the  laud  In  con- 
troversy belonged  to  Jackson  Moore  at  the 
time  of  his  death  and  descended  to  his  chil- 
dren. He  also  pleaded  that  the  land  was  on 
the  Moore  side  of  the  conditional  line  which 
bad  been  established  between  him  and  Isaac 
CantrlU,  and  had  been  recognized  by  the  par- 
ties for  more  than  15  years.  The  trial  court 
was  of  opinion  that  the  conditional  line  was 
established  as  claimed  by  appellee  and  held 
that  appellee  was  «)tltled  to  recover  of  ap- 
pellant two-sixths  of  the  land.  He  further 
held  that  the  infant,  Farrls  Moore,  was  the 
owner  of  a  oue-slzth  undivided  interest  in. 
said  land,  while  appellant  was  the  owner  of 
an  undivided  one-half  Interest  therein.  From 
this  judgment  Childers  has  appealed,  and 
Belcher  has  prosecuted  a  cross-appeal. 

Appellant  did  not  set  up  his  interest  In  the 
land  in  controversy  by  virtue  of  his  purchase 
from  the  three  Moore  heirs,  but  claimed  ti- 
tle to  the  whole  of  the  land  through  convey- 
ances from  Isaac  CantrlU  to  his  son-in-law, 
Thomas  Collins,  and  from  Collins  and  wife 
to  himself.  Isaac  CantrlU  gave  three  deposi- 
tions. In  one  deposition  he  testified  that  he 
owned  land  adjoining  that  In  controversy. 
He  and  Jackson  Moore  met  about  20  or  21 
years  before  he  testified  to  make  a  division 
line.  They  went  up  the  Big  branch  near 
where  the  Falls  spring  then  was ;  thence  up 
the  hill  on  the  left-hand  side  to  the  top 
of  the  hill  between  the  Big  branch  and  the 
Panther  branch.  They  then  went  to  a  small 
chestnut  on  the  top  of  the  hill  between  said 
branches.  By  agreement  they  ran  a  line  due 
north  towards  the  creek  known  as  the  Big 
branch  to  a  beech  on  the  bank  of  the  creek 
standing  near  the  tail  of  the  Falls  Spring. 
This  beech  was  marked.  "When  he  sold  his 
mineral,  he  sold  to  that  line.  He  claimed 
and  exercised  ownership  up  to  that  line. 
The  division  line  was  not  continued  on  ac- 
count of  Jack  Moore  being  tired.  Each  of 
them  recognized  the  other's  ownership  up  to 
that  line,  Cantrill  'claiming  nothing  above, 
and  Moore  nothing  below,  it  In  his  other 
two  depositions  Cantrill  claimed  that  after 
they  had  marked  the  conditional  line  for  a 
certain  distance,  Moore  became  tired  and 
wanted  to  quit  and  they  then  agreed  to  have 
no  more  of  it  They  never  finished  the  con- 
ditional line.  The  way  the  line  was  marked 
Moore  got  a  portion  of  CantrlU's  land,  while 
Cantrill  secured  none  of  Moore's.  It  is  ear- 
nestly Insisted  by  appellant  that  this  evidence 
«f  Cantrlll's  Is  not  sufllclent  to  show  that  the 
conditional  line  In  question  was  actually  es- 
tablished.    While  It  is  true   that  Cantrill 


varied  his  testimony,  perhaps,  becanse  It  was 
to  his  Interest  to  claim  that  no  conditional 
line  was  established,  it  appears  from  the 
testimony  of  other  witnesses  that  be  and 
Moore  for  upward  of  15  years  actually  rec- 
ognized the  line  fixed  by  the  judgment  of 
the  trial  court  as  the  conditional  line  be- 
tween them.  Upon  a  careful  oonalderation 
of  all  the  evidence,  we  see  no  reason  to  dis- 
turb the  judgment  in  this  respect  If,  then, 
the  land  In  coutrovensy  was  on  Jackson 
Moore's  Bide  of  the  conditional  line,  it  fol- 
lows that  upon  his  death,  the  land  descend- 
ed to  his  heirs.  That  being  true,  appelant 
acquired  no  title  by  virtue  of  bis  purchase 
through  Collins  and  Cantrill. 

There  Is  no  merit  in  the  contention  of  ap- 
pellee that  he  is  entitled  to  all  of  the  land 
in  controversy,  because  appellant  elected  to 
take  the  land  on  the  right-hand  side  of  the 
division  line  fixed  by  the  commissioners.  As 
the  land  In  controversy  was  not  included  in 
the  division,  the  title  thereto  necessarily  re- 
mained in  the  heirs  of  Jackson  Moore,  and 
and  the  vendees  of  the  heirs  who  had  dispos- 
ed of  their  interest 

Nor  do  we  see  any  reason  for  reversing 
the  judgment  because  the  court  adjudged  all 
costs  against  appellant  He  denied  that  ap- 
pellee had  any  interest  at  all  in  the  land, 
and  he  claimed  title,  not  by  virtue  of  his 
purchase  from  the.  Moore  heirs,  but  by  vir- 
tue of  his  purchase  through  Collins  and  Can- 
trill. Appellee  recovered  of  appellant  to  the 
extent  of  two-sixths  of  the  land  in  contro- 
versy. Under  these  circumstances,  we  con- 
clude that  he  was  entitled  to  a  judgment  for 
costs. 

Upon  the  whole  case,  we  think  the  trial 
court  did  substantial  justice. 

The  judgment  Is  affirmed,  both  on  the  orig- 
inal and  cross  appeal. 


ROBINSON  v.  ROBINSON. 

(Court  of  Appeals  of  Kentucky.    Hardt  7, 
1911.) 

1.  HoMESTEAn  (I  69*)— Persons  ESktitlb»— 

HOtrSEKEEPEBS. 

A  bona  fide  housekeeper  who  acquim  an 
interest  in  land  by  descent  la  entitled  within  a 
reasonable  time  after  the  death  of  his  ancestor 
to  have  his  share  set  apart  as  a  homestead 
when  it  is  divisible,  or  to  obtain  a  sale  when  it 
is  not  divisible,  and  reinvest  the  money  in  a 
homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |  87;  Dec  Dig.  }  59.*] 

2.  Homestead  (|  193*)— Persons  ENxnutn— 
Delay  in  Claim. 

An  administrator '  sued  to  submit  land  to 

Kyment  of  a  note.  The  defense  was  homestead, 
ifendant's  father  bad  been  entitled  to  tbe 
land  as  tenant  by  the  curtesy.  At  the  time  of 
the  father's  death,  defendant  was  in  the  pen- 
itentiary. The  action  was  brought  about  one 
year  after  the  father's  death,  and  defendant 
filed  his  answer,  claiming  homestead  about  six 
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months  after  «nit  broaght  Beli,  there  was 
not  sach  an  unreasonable  delay  aa  would  defeat 
bis  right  of  homestead.  ~ 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  i  384;    Dec.  Dig.  {  193.*] 

Appeal  from  drcnlt  Court,  Boone  County. 

Action  by  Alonzo  Robinson,  etc.,  against 
Earl  Robinson.  From  a  Judgment  for  de^ 
fendant,  plaintUf  appeals.    Affirmed. 

J.  G.  Tomlin,  Jno.  li.  Vest,  and  D.  E.  Cas- 
tleman,  for  appellant.  O.  M.  Rogers,  for  ap- 
pellee. 

HOBSON,  0.  J.  Elizabeth  Glackin  died 
in  Boone  county,  the  owner  in  fee  of  a 
tract  of  66  acres  of  land.  Afterwards  ber 
husband,  John  H.  Glackin,  died  in  the  year 
1007.  She  left  two  children  surviving  her, 
and  this  suit  was  brought  for  the  sale  of 
the  land  end  the  division  of  the  proceeds  be- 
tween them  after  the  father's  death.  A.  P. 
Glackin,  one  of  the  children,  had  executed 
a  note  to  his  father  for  $690.  The  adminis- 
trator of  his  father's  estate  sought  to  sub- 
ject to  the  debt  A.  P.  Glackin's  interest  in 
the  land,  which  was  worth  less  than  $1,000. 
A.  P.  Glackin  set  up  that  he  was  a  house- 
keeper with  a  family,  consisting  of  his  wife 
and  four  children,  and  claimed  the  land  as 
a  homestead.  The  court  adjudged  him  the 
homestead,  and  the  plaintiff  appeals. 

The  facts  are  these:  A.  P.  Glackin  had  not 
moved  upon  the  land.  His  famUy  was  11t- 
ing  upon  a  piece  of  land  owned  by  his  wife. 
He  was  in  the  penitentiary,  and  had  been 
there  for  some  years.  The  land  was  indivis- 
ible, and  had  to  be  sold  for  the  division  of 
the  proceeds  between  the  parties  entitled 
thereto.  He  did  not  set  up  his  claim  to-  a 
homestead  until  he  filed  his  answer  in  this 
suit,  brought  about  one  year  after  his  fa- 
ther's death.  He  filed  his  answer  six  montbs 
after  the  suit  was  instituted.  We  have  held 
in  a  long  line  of  opinions  that  a  bona  fide 
housekeeper  with  a  family  who  acquires  an 
Interest  in  land  by  descent  is  entitled  within 
a  reasonable  time  after  the  death  of  bis 
ancestor  to  have  bis  share  set  apart  to  him 
to  occupy  it  as  a  homestead,  when  it  is  divis- 
ible, or  to  obtain  a  sale  if  it  is  indivisible, 
and  reinvest  the  proceeds  In  a  homestead. 
Jewell  r.  Clark,  78  Ky.  398 ;  Spratt  v.  Allen, 
106  Ky.  274,  60  S.  W.  270,  20  Ky.  Law  Rep. 
1822 ;  Boark  v.  Bach,  116  Ky.  460,  76  8.  W. 
340,  25  E:y.  Law  Rep.  699,  and  cases  cited. 
The  father  was  entitled  to  the  land  as  ten- 
ant by  the  curtesy,  and  A.  P.  Glackin  was 
not  entitled  to  the  possession  of  it  until  bis 
father's  death.  When  his  father  died,  be 
was  In  the  penitentiary,  and,  when  the  suit 
was  brought  for  the  sale  of  the  land,  be 
set  up  his  right  to  the  homestead.  In  view 
of  bis  unfortunate  condition,  and  the  situa- 
tion of  his  family,  we  do  not  see  that  there 
has  been  any  such  unreasonable  delay  as 
should  deny  him  his  right  to  a  homestead. 


Roberts  v.  Adams,  96  S.  W.  554,  29  Ky.  Law 
Rep.   84& 
Judgment  affirmed. 


J.  L  CASE  THRESHING  MAOH.  CO.  t. 
MATTINGLY. 


(Court  of  Appeals  of  Kentucky. 
1911.) 


March  7, 


1.  Trial  (g  337*)— Vkbdict  —  Disbegabo  of 

iNSTBUCnONB. 

In  an  action  to  recover  the  purchase  price 
of  a  threshing  giachine,  where  the  jury  are  in- 
structed to  find  for  the  plaintiff  unless  the  con- 
tract of  sale  was  obtained  by  fraod,  or,  if  there 
was  a  breach  of  warranty,  a  verdict  that  defend- 
ant should  return  the  machine  and  that  plain- 
tiff should  return  defendant's  notes,  retaining 
the  ataonnt  of  the  first  note  to  cover  use  of  ma- 
chine, disre^rded  instructions  and  should  have 
been  set  aside. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  790;   Dec.  Dig.  i  337.»] 

2.  Sales    (g   38*)— Validitt    or   Contbact— 

MiSBEPBESENTATION  AND   F^AUD  BT  SEXLEB. 

Where  a  written  contract  for  the  sale  of  a 
threshing  machine  containing  a  warranty  is  en- 
tered into  and  signed  by  the  buyer  without  read- 
ing or  having  read  to  him  the  entire  contract 
because  he  was  in  a  hurry,  and  a  duplicate  is 
left  with  a  third  person  for  the  buyer,  as 
agreed,  but  is  never  called  for,  and  the  bnyer  in 
his  testimony  as  to  the  contract  does  not  allege 
that  he  was  misled,  there  is  no  fraud  in  the  ob- 
taining of  the  contract,  and  it  is  binding  on 
the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  g§  65-86 ;  Dec.  Dig.  |  38.*] 

3.  Tbial  (f  178*)— Taking  Case  fbom  Jubt— 

PEBEIIPTOBT      INBTBncrriOKB    —    INFEBENCES 

FBOu  Evidence. 

On  the  question  of  the  propriety  of  a  per- 
emptory instruction  for  defendant,  the  plain- 
tiff^s  evidence  in  so  far  as  it  conflicts  with  that 
of  the  defendant  must  be  taken  as  true. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  n  401-403;   Dec.  Dig.  t  178.*] 

4.  OoNTBACiB    (I  93*)— Validitt— Mistake— 
Signing  Without  Reading. 

One  who  signs  a  written  contract,  refusing 
to  read  it,  cannot  say  that  he  did  not  know  its 
contents  and  is  bonnd  by  its  t^rms. 

[Bid.   Note. — For   other  cases,   see   Contracts, 
Cent.  Dig.  fg  415-419;   Dec  Dig.  g  03.*] 

5.  CoNTBACTS  (g  94*)— Validity  — Signing 
Without  Reading — Pbaud. 

Where  a  person  is  mislead  into  signing  a 
written  contract  without  negligence  in  so  doing, 
it  is  a  fraud  which  invalidates  the  contract. 

[EM.    Note. — For  other  cases,   see   Contracts, 
Cent.  Dig.  gg  420-430;   Dec  Dig.  g  94.*] 

6.  Sales  (g  428*)  —  Contracts  —  Counteb- 

CLAIU    FOB    BBEAOH    OF    WABBANTT— RiOHT 

OF  AunoN. 

A  buyer  of  a  threshing  machine  under  a 
written  contract  of  warranty  providing  that,  if 
it  does  not  fulfill  the  warranty,  notice  specify- 
ing the  defects  shall  be  given  directly  to  the 
seller  and  a  reasonable  time  allowed  to  remedy 
defects,  when  sued  for  the  balance  of  the  pur- 
chase price,  cannot  connterclaim  for  the  amount 
paid  on  the  ground  that  it  was  paid  npon  a 
promise  by  the  seller's  agent  to  make  the  ma- 
chine comply  with  the  warranty,  when  his  let- 
ters to  the  seller  make  no  allusion  to  such  a 
promise  or  to  any  failure  to  perform  it,  and 
where  the  machine  was  kept  and  used,  and  the 
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seller  had  no  opportanity  to   remedy   the  de- 
fects. 

[EJd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  1214-1223;   Dec.  Dig.  {  428.*] 

Appeal  from  Circuit  Court,  Woodford 
County. 

Action  by  the  J.  I.  Case  Threshing  Ma- 
chine Company  against  G.  W.  Mattingly. 
Judgment  for  a  rescission  of  the  contract 
sued  upon,  and  plaintiff  appeals.  Reversed 
.  and  remanded. 

Will  D.  Jesse  and  D.  T.  Edwards,  for  ap- 
pellant    Field  McLeod,  for  appellee. 

HOBSON,  O.  J.  On  June  15,  1907,  G.  W. 
Mattingly  purchased  of  the  J.  I.  Case  Thresh- 
ing Machine  Company  a  thresher  for  the 
sum  of  $917,  executing  his  three  notes  due 
September  1,  1907,  1908,  and  1909 ;  the  first 
two  of  the  notes  being  for  $306,  and  the  last 
one  one  being  for  $305.  He  also  executed  a 
mortgage  on  the  property  to  secure  the  pay- 
ment of  the  notes.  The  note  falling  due  Sep- 
tember 1,  1907,  was  paid.  He  failed  to  pay 
the  other  two  notes  when  due,  and  this  ac- 
tion was  brought  by  the  company  against 
him*  to  recover  on  them  and  to  enforce  the 
mortgage.  He  filed  an  answer,  in  which  be 
alleged  that,  as  an  inducement  to  him  to 
make  the  purchase,  the  plaintiff  warranted 
that  the  thresher  was  the  best  made,  suit- 
able and  fit  for  use  in  threshing  grain,  that 
it  would  work  well  and  do  good  work,  was 
weU  made  and  of  good  material  and  dur- 
able; that  be  relied  on  this  warranty  In 
making  the  purchase,  and  but  for  it  would 
not  have  bought  the  machinery;  that  in  fact 
the  thresher  was  not  the  best  made,  nor  well 
made  at  all,  and  was  not  fit  or  suitable  for 
use  in  threshing  grain  or  for  any  other  pur- 
pose; that  it  would  not  work  well,  or  do 
good  work,  was  not  made  of  good  material 
or  durable,  and  was  entirely  valueless ;  that 
he  paid  the  first  note  upon  the  repeated  and 
positive  assurance  of  the  plaintiff  that  the 
machine  would  be  made  by  it  to  comply  witb 
Its  warranty,  but  this  it  had  failed  to  do; 
and  that  the  machine  bad  never  fulfilled  in 
any  respect  the  warranty  and  was  entirely 
worthless.  He  made  his  answer  a  counter- 
claim, and  asked  Judgment  against  the  plain- 
tiff for  $306,  the  amount  he  had  paid,  with 
interest  from  July  1,  1907.  The  defendant 
by  reply  pleaded  that  the  machinery  was  sold 
to  the  defendant  under  a  written  contract, 
which  contained  the  following  warranty: 
"It  is  warranted  to  be  made  of  good  mate- 
rial, and  durable  with  good  care,  to  do  as 
good  work  under  same  conditions  as  any 
made  in  the  United  States  of  equal  size  and 
rated  capacity,  if  properly  operated  by  com- 
petent persons  with  Bu£9cient  steam  or  horse 
power,  and  the  printed  rules  and  directions 
of  the  manufacturer  Intelligently  followed. 
If  by  so  doing  after  trial  of  ten  days  by  the 
purchaser,  said  machinery  shall  fail  to  ful- 


fill  the  warranty,   written  notice  shall  at 
once  be  given  to  J.  I.  Case  Threshing  Ma- 
chine Company   at  Bacine,  Wisconsin,   and 
also  the  agent  through  whom  received,  stat- 
ing in  what  parts  and  wherein  it  fails  to  f  al- 
fill  the  warranty,  and  reasonable  time  shall 
be  given  to  said  company  to  send  a  compe- 
tent person  to  remedy  the  difficulty,  the  pur- 
chaser rendering  necessary  and  friendly  as- 
sistance, said  company  reserving  tbe  right 
to  replace  any  defective  part  or  parts,  and 
if  then  tbe  machinery  cannot  be  made  to 
fill  the  warranty,  the  part  that  falls  is  to  be 
returned  by  the  purchaser,  free  of  charge 
to  tbe  place  where  received,  and  the  com- 
pany notified  thereof  and  at  the  company's 
option    another    substituted    therefor    that 
shall  fill  tbe  warranty,  or  the  notes  and  mon- 
ey for  such  part  Immediately  returned,  and 
the  contract  rescinded  to  that  extent,  and  no 
further   claim   made  on  the  company.     N» 
representation   made  by  any   person  as  an 
inducement  to  give  and  execute  this  order 
shall  bind  the  company.   The  purchaser  here- 
by waives  notice  of  tbe  acceptance  of  this 
order  by  the  company."    It  alleged  that  tbe 
writing  was  the  only  contract  made  with  the 
defendant  and  denied  that  there  was  any 
other  warranty  than  that  stated  in  the  writ- 
ing.   It  also  pleaded  that  th^  defendant  had 
given  no  notice  as  required  by  the  warranty 
of  any  defect  In  the  machinery.    It  denied 
that  tbe  plaintiff  paid  tbe  note  dne  Septem- 
I)er  1,  1907,  upon  any  assurance  that  the 
machine  would  be  made  by  it  to  comply  with 
any  warranty  or  that  the  machine  was  de- 
fective In  any  way,  and  alleged  that  if  it 
had  failed  to  do  good  work,  it  was  by  reason 
of  the  improper  way  in  which  it  was  man- 
aged.   By  bis  rejoinder  the  defendant  plead- 
ed that  the  written  contract  set  oat  in  the 
reply  had  been  obtained  from  him  by  fraud. 
The  allegations  of  the  rejoinder  were  denied, 
and  on  motion  of  the  defendant  the  case  was 
transferred  to  the  common-law  docket  for 
a  Jury  trial.    The  Jury  to  -whom  tbe  case 
was  submitted  were  instructed  by  the  court 
in  substance  to  find  for  the  plaintiff  unless 
the  written  contract  was  obtained  by  fraud. 
and  to  find  for  the  defendant  the  damages 
he  sustained  by  reason  of  the  breach  of  tbe 
warranty  if  the  written  contract  was  ob- 
tained   by    fraud   and    the    machinery    was 
warranted  as  set  out  in  tbe  petition  and  did 
not  fill  the  warranty.     They  returned  the 
following  verdict:    "We,  the  Jury,  make  the 
following  verdict:    Let  G.  W.  Mattingly  re- 
turn to  the  J.  I.  Case  Threshhig  Machine 
Company    the   separator   and   its   appurte- 
nances, and  let  the  J.  I.  Case  Company  re- 
turn to  G.  W.  Mattingly  his  two  notes,  which 
said  Machine  Company  holds,  and  divide  the 
court   costs  equally   between   said  parties: 
Let  the  J.  I.  Case  Company  retain  the  money 
which  It  has  received  from  the  said  Matting- 
ly to  offset  the  use  which  the  said  Matting- 
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}y  has  gotten  out  of  the  machine."  The 
court  entered  Judgment  pursuant  to  the  ver- 
dict, and  the  plaintiff  appeals. 

The  verdict  of  the  Jury  was  not  warrnnted 
by  the  Instructions  of  the  court.  The  Jury 
were  required  by  the  Instructions,  if  they 
found  for  the  defendant  on  his  counterclaim, 
to  fix  the  damages  he  sustained,  and  to  set 
off  the  amount  so  found  against  the  notes 
sued  on  by  the  plaintiff.  The  defendant  had 
kept  and  used  the  thresher  for  two  seasons 
without  at  any  time  offering  to  return  It. 
The  plaintiff  could  not  be  required  to  rescind 
the  contract,  and  the  defendant  was  obliged 
to  look  to  his  warranty.  The  Jury  were 
without  authority  to  disregard  the  instruc- 
tions of  the  court.  What  they  did  was  prac- 
tically to  make  an  arbitration  of  the  case  In 
disregard  of  the  court's  Instruction.  The 
court  should  have  set  aside  the  verdict  and 
granted  a  new  trial. 

It  remains  to  determine  whether  there  was 
any  evidence  warranting  the  submission  of 
the  case  to  the  Jury  on  the  question  of  the 
written  contract  being  obtained  by  fraud. 
The  thresher  had  been  delivered  under  a 
written  contract  executed  In  duplicate  sign- 
ed by  the  parties.  The  defendant's  own 
statement  to  show  that  a  fraud  was  prac- 
ticed upon  him,  put  In  narrative  fonn,  is  as 
follows:  "He  (Carter,  the  agent  of  the  com- 
pany) came  to  my  bouse,  showed  me  cuts  of 
the  separator  when  set  up,  told  me  the  terms 
he  was  selling  the  machinery  on,  and  asked 
me  to  come  in  and  see  the  machinery  set  up. 
I  went  in  and  watched  it  nm  for  about  a 
half  an  hour.  I  then  told  him  I  would  take 
it,  and  he  took  a  contract  and  filled  it  In  and 
handed  me  the  contract  and  asked  me  to 
sign  my  name  to  It.  He  asked  me  to  wait 
for  a  copy.  I  told  him  I  was  In  a  hurry. 
I  had  brought  the  milk  In  to  the  creamery, 
and  wanted  to  get  it  out  there.  I  told  him  to 
leave  It  with  Mr.  Farra.  He  said  the  ma- 
chinery was  of  steel,  and  was  one  of  the 
best  made,  if  not  the  best  made;  would  do 
the  work  thoroughly  and  as  good  as  any  ma- 
chine made.  I  did  not  read  the  paper  when 
I  signed  it.  A  part  of  It  was  read  to  me. 
Mr.  Carter  did  the  reading  of  the  first  part, 
giving  the  terms  of  the  sale  and  the  part  re- 
garding the  machinery.  It  was  sold  under 
a  good  guaranty.  He  read  the  first  part  de- 
scribing the  machinery,  and  the  time  of  the 
payment  for  It.  He  read  nothing  after  the 
words,  •note  for  1303.00  due  September  1, 
1909.'  He  said,  'Sign  that'  and  I  was  in  a 
hurry  to  go  to  the  creamery  and  signed  It 
I  have  not  seen  the  paper  since  I  signed  It 
until  Just  before  the  trial.  I  never  had  a 
copy." 

This  Is  the  substance  of  all  he  says  on  the 
subject  On  the  other  hand,  the  witnesses 
for  the  plaintiff  testify  that  Carter  was  read- 
ing the  paper  to  him  and  had  read  the  guar- 
anty as  contained  In  It,  when  he  said  It  was 
nil  In  favor  of  the  company,  and  he  need 
not  read  any  more;  that  his  copy  was  left 


with  Farra,  who  put  It  in  the  safe  for  him, 
and,  he  never  having  called  for  It,  it  was 
produced  at  the  trial.  So  far  as  the  plain- 
tiff's evidence  conflicts  with  the  defendant's, 
his  evidence  must  be  taken  as  true  on  the 
question  of  a  peremptory  instruction.  It 
win  be  observed  that  he  does  not  say  that 
Carter  misled  him  In  any  way  or  that  he 
was  assured  In  any  way  as  to  what  the 
terms  of  the  writing  were.  He  who  signs  a 
written  contract  without  reading  It  takes  the 
risk.  He  cannot  say  he  was  imposed  upon 
when  he  refused  to  read  it,  or  hear  It  read. 
It  was  natural  that  Carter  should  say  that 
his  machine  was  a  good  one,  and  would  do 
good  work.  When  agents  cease  to  puff  their 
wares,  they  will  cease  to  be  employed.  Mat- 
tlngly  was  bound  to  know  when  the  writing 
was  drawn  and  signed  that  It  was  made  for 
the  purpose  of  evidencing  the  contract  In 
Upton  V.  Tribilcock,  91  U.  S.  45,  23  L.  Ed. 
203.  the  rule  on  the  subject  Is  stated  by  the 
United  States  Supreme  Court  as  follows: 
"It  will  not  do  for  a  man  to  enter  Into  a 
contract,  and.  when  called  upon  to  respond 
to  Its  obligations,  to  say  that  he  did  not  read 
it  when  he  signed  It,  or  did  not  know  what 
it  contained.  If  this  were  permitted,  con- 
tracts would  not  be  worth  the  paper  on 
which  they  are  written.  But  such  is  not  the 
law.  A  contractor  must  stand  by  the  words 
of  his  contract ;  and,  if  he  will  not  read  what 
he  signs,  he  alone  is  responsible  for  his  omis- 
sion." See,  also,  9  Cyc.  388,  and  cases  cited. 
A  different  rule  prevails  where  the  party  Is 
misled  as  to  the  nature  of  the  writing,  and 
is  not  himself  negligent.  Western  Mfg.  Co. 
V.  Cotton,  126  Ky.  749,  104  S.  W.  758,  31  Ky. 
Law  Rep.  1130.  12  L.  R.  A.  (N.  S.)  427. 

In  1  Greenleaf  on  Evidence,  §  275,  It  Is 
said:  "When  parties  have  deliberately  put 
their  engagements  Into  writing,  in  such  terms 
as  Import  a  legal  obligation,  without  any  un- 
certainty as  to  the  object  or  extent  of  such 
engagement,  it  Is  conclusively  presumed  that 
the  whole  engagement  of  the  parties,  and 
the  extent  and  manner  of  their  undertaking, 
was  reduced  to  writing;  and  all  oral  testi- 
mony of  a  previous  colloquium  between  the 
parties  or  of  conversation  or  declarations  at 
the  tftae  when  it  was  completed,  or  after- 
wards, as  It  would  tend  in  many  instances  to 
substitute  a  new  and  different  contract  for 
the  one  which  was  really  agreed  upon,  to  the 
prejudice,  possibly,  of  one  of  the  parties.  Is 
rejected."  To  same  effect,  see  O'Neal  v.  Rum- 
ley,  53  S.  W.  521,  21  Ky.  Law  Rep.  98G;  Wor- 
land  V.  Secrest,  106  Ky.  711,  51  S.  W.  445, 
21  Ky.  Law  Rep.  363;  Crane  v.  Williamson, 
111  Ky.  271,  63  S.  W.  610,  975,  23  Ky.  Law 
Rep.  6S9;  Beattyvllle  Bank  v.  Roberts,  117 
Ky.  689,  78  S.  W.  901,  25  Ky.  Law  Rep.  1796. 

The  defendant's  own  testimony  does  not 
show  that  a  fraud  was  practiced  upon  him : 
it  only  shows  that  he  entered  into  and  signed 
the  contract  without  reading  It,  refusing  to 
allow  It  to  be  read  to  him,  and  leaving  his 
copy  of  the  contract  in  the  hands  of  another 
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for  Bkife-keeplng.  His  own  testimony  also 
6howB  that  he  knew  the  writing  contained 
"a  good  guaranty."  He  did  not  comply  with 
the  written  warranty,  and,  there  helng  a  writ- 
ten warranty,  no  other  warranty  Is  implied. 
The  court  should  therefore  have  instructed 
the  Jury  peremptorily  tttat  the  written  con- 
tract was  binding  on  the  defendant 

The  defendant  testified  that  when  the  first 
note  came  due  on  September  1,  1907,  he  re- 
fused to  pay  it  for  the  reason  that  the  ma- 
chine was  defective  and  would  not  do  the 
work;  that  Carter,  the  agent  through  whom 
he  purchased,  urged  him  to  pay  and  promised 
him  that,  if  he  would  pay  it,  the  machine 
would  be  put  in  good  order,  and  made  to 
work  right,  and  to  comply  with  the  warran- 
ty as  to  durability  and  suitableness  for 
threshing  grain,  and  in  reliance  upon  this 
promise  he  paid  the  first  note.  Carter  tes- 
tified that  he  saw  Mattlngly  about  Septem- 
ber 28,  1907,  and  that  Mattlngly  agreed  that 
he  wonid  pay  the  note  if  they  would  come 
down  and  fix  the  machine  the  next  year; 
that  on  June  26,  1908,  be  got  a  letter  from 
Mattlngly,  telling  him  he  would  like  to  have 
the  machine  fixed:  and  that  he  took  a  man 
there  then  and  did  put  the  machine  in  order. 
On  June  25,  1908,  and  after  this  work  was 
done,  Mattlngly  wrote  the  company  the  fol- 
lowing letter:  "Versailles,  Ky.,  6/25/1908. 
J.  I.  Case  Threshing  Machine  Co.,  Racine, 
Wisconsin. — Oentlemeu:  Your  Mr.  J.  C.  Mc- 
Elnstry  has  rendered  08  the  desired  assist- 
ance in  operating  the  machinery  recently 
purchased  from  you,  and  we  are  well  pleased 
and  saUsfled  with  it  Very  tmly,  G.  W. 
Mattlngly."  He  did  not  pay  the  note  due 
September  1,  1908,  and  on  September  29th, 
which  was  after  the  close  of  the  threshing 
season  of  that  year,  he  wrote  the  company 
this  letter:  "Versailles,  Ky.,  Sept  29,  1908, 
J.  I.  Case  T.  M.  Co.,  Racine,  Wis.— Gentle- 
men: Your  Mr.  C.  T.  Bishop  and  W.  H. 
Fltzhngb  have  to-day  agreed  to  send  an  ex> 
pert  to  overhaul  my  separator  bought  of  yon 
last  year,  and  I  hereby  agree  to  pay  my  note 
which  was  due  September  Ist,  1908,  in  favor 
of  yonr  firm  by  November  Ist  1908,  provided 
the  work  on  separator  is  done  by  that  time. 
They  further  agreed  that  yon  would  send  a 
man  to  start  my  separator  the  threshing 
season  of  1909,  provided  I  give  you  notice 
whoi  I  will  be  ready  to  start  G.  W.  Mat- 
tlngly." The  company  had  their  man  to  go 
to  Mattlngly's  and  fix  the  machine,  and  aft- 
er the  work  was  done,  on  October  28th,  he 
wrote  them  this  letter:  "Versailles,  Ky.,  Oct 
28,  1908.  J.  I.  Case  T.  M.  Co.,  Louisville^ 
Ky. — Gentlemen:  Yonr  Mr.  W.  T.  Antlll  has 
been  here  and  fixed  extension  on  straw  rack 
and  grain  pan  and  conveyor  sieve  and  stop- 
ped leak  under  cylinder.    G.  W.  Mattlngly." 

These  are  the  letters  be  wrote  the  com- 
pany as  far  as  the  record  shows.  He  at  no 
time  complained  in  any  letter  that  he  wrote 


them  that  the  work  that  bad  been  promised 
to  be  done  on  the  machine  had  not  been  done. 
He  did  not  give  the  company  an  opportunity 
to  remedy  any  defects  which  he  thought  ex- 
isted. It  was  Incumbent  on  him,  if  there  was 
such  an  agreement  as  he  alleges,  to  call  the 
company's  attention  to  the  defects  which  be 
complained  of,  and  give  it  an  opportunity  to 
remedy  them.  He  did  not  pay  the  note  due 
November  1st  and  this  suit  was  brought  the 
following  February.  In  view  of  his  own  let- 
ters, he  cannot  maintain  bis  defoise  on  the 
ground  that  the  company  agreed  to  make  the 
machine  good  when  he  paid  the  first  note 
but  failed  to  do  so. 

In  J.  I.  Case  T.  M.  Co.  v.  Lyons,  72  S.  W. 
356,  24  Ky.  Law  Rep.  1862;  Wisdom  v.  Nlcb- 
ols  &  Shepherd  Co.,  97  S.  W.  18,  29  Ky.  Law 
Rep.  1128;  J.  I.  Case  T.  M.  Co.  v.  Patterson, 
137  Ky.  180,  125  S.  W.  287;  and  J.  L  Case  T. 
M.  Co.  V.  Combs.  125  S.  W.  289— we  held  un- 
der contracts  like  that  made  here,  and  on 
facts  not  practically  different  that  the  com- 
pany could  not  be  required  to  take  back  the 
property,  and  that  the  purchaser,  having 
failed  to  comply  with  the  written  warranty, 
was  liable  on.  the  notes  he  bad  executed.  We 
do  not  see  that  this  case  can  be  distinguished 
from  those  cited.  Mattlngly's  letters  to  the 
company  nowhere  allude  to  snch  an  agree- 
ment as  he  alleges  was  made  in  September, 
1907.  On  the  contrary,  bis  letter  written  the 
following  June  before  the  threshing  season 
of  that  year  began,  and  bis  letter  written 
In  September,  after  it  closed  and  when  he 
bad  used  the  thresher  throughout  the  entire 
season,  are  utterly  inconsistent  with  the  ex- 
istence of  such  a  contract  On  tbe  admitted 
facts  he  could  not  maintain  bis  counterclaim, 
and  the  Jury  should  have  been  Instructed  p»- 
emptorily  to  find  for  tbe  plaintiff. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


GREENE  V.  BURNS. 

(Court  of  Appeals  of  Kentacky.     March  10, 
1911.) 

Nbguoence  (S  24*)— Daitoeboub  Appix&hces 
—Cause  of  Action— Requisites. 

Where  plaintifiTs  thumb  was  canght  and 
Injured,  in  an  extension  table  she  was  examin- 
ing in  defendant's  store  as  a  prospective  pur- 
chaser, by  the  clerk  closmg  the  table,  she  conld 
not  recover  damages  without  proof  that  the 
clerk  knew  her  thumb  was  between  the  leaves 
of  the  table,  or  by  tbe  exercise  of  ordinary  care 
could  have  known  it 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  24;    Dec.  Dig.  |  24.*] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Cbmmon  Fleas  Branch,  Second  Division. 

Action  by  Annie  Bums  against  James 
Greene.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Jacob  SoUnger,  for  appellant  Edwards, 
Ogden  &  Peak,  for  appellee. 
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CLAY,  CX  Appellee,  Annie  Bums,  bronght 
this  action  against  am)eUant,  James  Greene, 
to  recover  damages  for  personal  injuries  al- 
leged to  bare  been  received  tbrongh  the  neg- 
ligence of  one  of  apiiellant's  servants.  The 
Jury  awarded  ber  $400.  From  the  Judgment 
based  thereon,  this  ai^>eal  is  prosecuted. 

Appellant  insists  that  the  court  erred  In 
failing  to  award  him  a  i)eremptory  instruc- 
tion. Appellee  testified  that  she  went  into 
Greene's  store  in  company  with  a  clerk  by 
the  name  of  McMeekin.  He  took  her  up  on 
the  elevator  to  the  third  floor,-  where  he 
showed  her  some  extension  tables.  She  told 
him  that  Mr.  Greene  had  said  he  liad  an  ex- 
tension table  which  sold  at  $20  that  he  would 
let  her  have  for  $14.  McMeekin  said  he 
would  show  her  those  tables.  He  walked 
over  and  exhibited  a  common  table  and  open- 
ed it  She  informed  him  that  she  did  not 
like  that  one,  inquired  as  to  the  price  of  an- 
other table,  and  was  informed  that  it  was 
$20.  She  then  describes  the  accident  in  the 
following  language:  "He  opened  up  the  table 
to  show  me  a  spring  or  lock  or  something  in 
there.  It  seemed  like  a  spring  or  something 
under  the  table.  I  had  my  Iiand  on  the  table, 
and  looked  under  it.  I  Imd  my  band  on  the 
table  with  my  thumb  down  in  the  open  part. 
He  says:  *I  advise  you  to  take  this  table. 
It  is  a  good  oak  table,  and  will  match  your 
sideboard.'  I  took  a  look  at  it,  laid  my  hand 
on  the  table,  and  looked  down  under  it,  and 
the  next  tUng  I  knew  he  closed  the  table. 
I  hallooed.  'Oh !  Ob!'  and  looked  right  at  Mr. 
McMe^ln,  and  Mr.  McMeekin  looked  at  me 
and  looked  excited.  His  face  was  real  red, 
and  he  had  his  hands  on  the  table.  I  show- 
ed him  my  thumb,  and  I  said.  That  has  ruin- 
ed my  hand.'  Then  he  went  back  to  the 
other  table — ^it  seemed  like  he  was  tn  such  a 
bnrry  to  tell  me  about  the  other  table — and 
commenced  talking  about  the  other  table," 
etc.  She  further  testified  that  the  table  on 
wliich  her  thumb  was  injured  was  a  round, 
pedestal  table,  and  was  not  open  at  the  time 
McMe^ln  first  showed  it  to  her.  While  ap- 
pellee testified  that  McMeekin  closed  the  ta- 
ble^ she  failed  to  say  that  she  saw  him  close 
It  Appellee's  daughter,  Annie  Bums,  a  child 
nine  years  of  age,  testified  that  she  accom- 
];»anied  her  mother  to  appellant's  place  of 
business  on  the  occasion  in  question.  When 
ber  mother  was  looking  under  the  table,  Mc- 
Meekin touched  the  table  and  hurt  her  moth- 
er's hand.  On  cross-examination  she  stated 
that  she  was  standing  between  McMeekin 
and  her  mother,  and  McMe^in  was  at  her 
back. 

Assuming  that  the  evidence  shows  that  ap- 
pellee's thumb  vras  injured  by  the  table  be- 
ing closed,  and  that  McMeekin  closed  the 
table,  is  that  sufilcient  to  Justify  the  sub- 
mission of  the  case  to  the  Jury?  There  is 
nothing  in  the  evidence  to  warrant  the  as- 
sumption that  the  table  automatically  dosed 


itself;  therefore  it  cannot  be  said  that  the 
table  itself  was  dangerous.  It  may  be  con- 
ceded that  McMeekin,  in  displaying  the  table 
and  in  opening  and  closing  it,  was  bound  to 
exercise  ordinary  care  not  to  injure  appellee. 
Appellee  did  not  testify  that  McMeekin  knew 
that  her  thumb  was  between  the  leaves  of 
the  table,  or  to  any  facts  from  which  it  could 
^e  reasonably  inferred  either  that  he  knew, 
or  by  the  exercise  of  ordinary  care  could 
have  known,  that  such  was  the  case.  To  sus- 
tain the  charge  of  negligence,  it  was  absolute- 
ly necessary  to  show  that  one  of  these  states 
of  fact  existed.  Mere  proof  of  the  fact  that 
the  table  was  closed  and  appellee's  hand  was 
hurt  is  not  sufflcient.  As  appellee's  evidence, 
considered  in  the  most  favorable  light  to  her, 
did  not  go  any  further  than  this,  we  con- 
clude that  the  court  erred  In  refusing  the 
peremptory  instruction  requested  by  appel- 
lant. 

Judgment  reversed,  and   cause  remanded 
for  a  new  trial  consistent  with  tliis  opinion. 


HI6GINS  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    March  9, 
191L) 

1.  Cbiminal  Law  (|  781*)— Bvidbncb— Cob- 
pub  DKLICTI— INSTBDCTIONS. 

Where  the  commonwealth  showed  beyond 
doubt  that  deceased  came  to  bis  death  from  a 
blow  on  the  head  which  fractured  his  skull,  but 
the  evidence  to  connect  the  prisoner  with  the 
offense  was  wholly  circumstantial,  aside  from 
certain  alleced  extrajudicial  confessions,  and 
the  theory  of  the  defense  was  Oat  deceased  was 
struck  by  a  passiag  railroad  train,  the  court 
should  have  chained  the  language  of  Or.  Code 
Prac.  I  240,  that  a  confession  of  accused,  un- 
less made  in  open  court,  will  not  warrant  a  con- 
viction unless  accompanied  with  other  proof 
that  the  offense  has  been  committed, 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  H  1864-1871,  1896;   Dec  Dig. 

2.  Crimikai,    Law    (8    404*)— Etidkhce— Iif- 

BTROIIENT     BY     WUICH     WOUND     WAS     IN- 
FLICTED. 

In  a  prosecution  tor  homicide,  it  was  er- 
ror to  permit  the  commonwealtii  to  introduce 
in  evidence  a  piece  of  iron  pipe  on  which  hu- 
man hair  of  the  color  of  deceased's  was  stick- 
ing, which  the  witness  stated  had  been  given 
to  him  by  another  man  some  days  after  the 
homicide,  in  the  absence  of  proof  showing  when 
and  where  it  was  found  and  in  whose  posses- 
sion it  bad  been  since  it  was  found,  in  order  to 
Justify  some  reasonable  inference  that  it  was 
connected  with  the  homicide. 

[Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Cent  Dig.  {  891;   Dec.  Dig.  |  404.*] 

3.  Cbiminai.  Law   (S  424*)— BWidencs— Dbc- 
LAKAnoNS  or  AccoupucE. 

Statements  made  by  an  accomplice  when 
arrested,  not  in  the  presence  of  defendant  and 
after  the  offense  had  been  committed,  were  inad- 
missible against  her. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  H 1002-1010 ;  Dec.  Dig.  i  424.*1 

4.  WnNKSSEs  0  888*)— Contradiction  —  In- 
consistent Statements— Foundation. 

Inconsistent  statements  alleged  to  have 
been  made  by  a  witness  are  inadmissible  to  im- 
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peach  him  as  provided  by  Civ.  Code  Prac.  g§ 
WT,  588,  unless  during  the  examination  of  the 
witness  a  foundation  is  laid  therefor  by  calling 
bis  attention  to  such  alleged  statements,  and, 
after  designating  the  time  and  place  as  ac- 
curately aj3  possible  and  the  names  of  those 
present,  asking  the  witness  if  he  did  not  make 
the  statements  attributed  to  him. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  if  1233-1242 ;    Dec.  Dig.  §  388.»] 

5.  Witnesses  (|  400*)— Contradiction— Ma- 
tebiality. 

Evidence  that  a  commonwealth's  witness 
had  told  defendant's  attorney  that  another  wit- 
ness for  the  commonwealth  had  made  a  cer- 
tain statement  was  immaterial  and  inadmissible 
to  contradict  her. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Dec.  Dig.  §  40G.*] 

6.  Witnesses   (§   379*)— Impeachment— Pob- 
UEB  Statements. 

Where  a  commonwealth's  witness  gave 
damaging  testimony,  a  statement  alleged  to  nave 
been  made  by  her  before  the  trial  that  she  knew 
nothing  about  the  case  was  admissible  to  con- 
tradict her. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Die.  SS  1209,  1220-1222,  1247-1256 ;  Dec. 
Dig.  I  379.*] 

7.  Cbiminal   Law    (|   673*)— Tnstbuctions— 
Limiting  Scope  of  Evidence. 

Where  witnesses  are  contradicted  by  al- 
leged inconsistent  statements,  it  is  the  court's 
duty  to  caution  the  jury  that  the  contradictory 
evidence  is  only  to  be  considered  by  them  on 
the  credibility  of  the  witnesses  thus  attacked. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1875 ;   Dec.  Dig.  §  673.»] 

8.  Homicide   (J    142*) —  Indictment  — Vari- 
ance—Principal  AND  Accessory. 

An  indictment  charged  that  defendants  F. 
and  H.  on  a  specified  date  did  unlawfully,  etc., 
strike  and  wound  C.  with  a  club,  from  which 
C.  died  within  a  year  and  a  day  thereafter; 
that  F.  did  the  striking:  and  that  his  code- 
fendant,  H.,  was  present  and  did  unlawfully, 
etc.,  aid,  abet,  encourage,  and  assist  F.  in  the 
commission  of  the  offense.  Held,  that  under 
such  indictment  the  jury,  if  they  found  that  de- 
fendant H.  did  the  striking  which  caused  C.'s 
death,  instead  of  merely  aiding  and  abetting 
defendant  F.,  could  still  convict  H. 

[Ed.  Note. — For  other  coses,  see  Homicide, 
Cent  Dig.  §  232 ;    Dec.  Dig.  g  142.*] 

9.  Homicide   (§  307*)  —  Mubdeb  —  Included 
Offenses— Instbuctions. 

The  rule  that,  where  the  evidence  of  a 
homicide  is  wholly  circumstantial,  and  there  are 
signs  of  a  struggle  or  other  circumstances  sup- 
porting such  conclusion,  the  court  should  charge 
the  whole  law  including  murder,  voluntary  man- 
slaughter, involuntary  manslaughter,  and  self- 
defense,  does  not  apply  where  there  is  no  evi- 
dence to  show  vohmtary  or  involuntary  man- 
slaughter or  self-defense,  or  where  from  all 
the  proof  defendant  is  either  guilty  of  murder 
or  innocent. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Dec.  Dig.  f  307.*] 

Appeal  from  Circuit  Court,  Greenup  County. 

Sarah  Hill  Higgins  was  convicted  of  mur- 
der, and  she  appeals.  Reversed  and  re- 
manded. 

Theo.  K.  Funk  and  A.  S.  Cooper,  for  appel- 
lant James  Breathitt,  Atty.  Gen.,  and  Tom 
B.  McGregor,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. 


HOBSON,  C.  J.  Fred  Ferguson  and  Sarah 
Hill  Higgins  were  Indicted  for  the  murder  of 
William  Culbertson.  She  was  tried  first 
The  Jury  found  her  guilty  and  fixed  her  pun- 
ishment at  eight  years  in  the  state  penitoi- 
tiary.  The  court  entered  judgment  on  the 
verdict,  and  she  appeals. 

The  facts  as  shown  by  the  proof  for  the 
commonwealth  on  the  trial  are  these:   Wil- 
liam Culbertson  was  the  night  agent  of  the 
Chesapeake  &  Ohio  Railway  at  South  Ports- 
mouth,  Ky.,  which  is  Just  across  the  Ohio 
river  from  Portsmouth,  Ohio.    Sarah  H.  Hig- 
gins and  Ferguson  lived  In  Portsmouth,  Ohio, 
although  she  was  a  native  of  Kentucky,  and 
had  lived,  until  shortly  before  the  death  of 
Culbertson,  in  South  Portsmouth,  Ky.     Sh« 
had  a  son  named  Ike.     Ike  and  Ferguson 
were  arrested   by   the  railway    anthorities 
some  weeks  before  Culbertson's   death  for 
stealing  coal.    After  this,  Ike  had  a  difficul- 
ty with  William  Culbertson,  whom  be  charg- 
ed with  having  had  him  arrested.    Cnlbert- 
son  slapped  him,  and  he  then  went  off  and 
got  a   gun.     His   mother,  who  was  present 
when  he  came  back  with  the  gun,  told  her 
son  to  shoot  him,  and  then,  when  he  did  not 
shoot  him,  said,  "Give  me  the  gun,  and  I  will 
shoot  him,"  using  a  vile  word.     About  two 
weeks  before  Culbertson's  death,  she  said  she 
would  bet  a  dollar  that  inside  of  two  weeks 
Culbertson   would   not  make   anybody   else 
quit  getting  coaL     On  the  Saturday  before 
his  death,  she  said  in  the  presence  of  sev- 
eral people  that  she  would  kill  the  man  who 
had  bad  her  son  arrested,  if  she  bad  to  slip  np 
behind  him  and  knock  him  in  the  head.  Some 
of  the  witnesses  say  that  she  used  Culbert- 
son's name  In  this  connection.     On  the  next 
day  she  said  that  they  bad  Ike  In  Jail  for 
stealing  coal,  and  that  if  she  had  her  gun 
she  would  blow  the  man's  brains  out  who 
had  him  arrested.     She  was  then  In  Ports- 
mouth, Ohio,  and  went  toward  the  river.  Ac- 
cording to  other  testimony  for  the  common- 
weal th,   she  was  not  about  her  home  any 
more  that  evening.     That  night  Culbertson 
was  the  only  person  at  the  depot    He  sold 
tickets  for  a  passenger  train  which  passed  at 
12:24,  and  about  that  time  talked  over  the 
telephone  to  the  dispatcher,  who  was  at  an- 
other building,  several  hundred  yards  away. 
At  1 :24  a  freight  train  passed  from  the  east, 
the  first  train  which  passed  after  the  pas- 
senger.   A  brakeman  on  this  train  sitting  in 
the  engine  saw  the  body  of  a  man  lying  on 
the  platform  near  the  depot  with  hia  feet  to- 
ward the  track,  and  his  head  out  from  It 
The  brakeman  looked  at  the  man  after  he 
passed  him  on  the  engine  to  see  If  he  was 
free  of  the  cars,  and  when  he  reached  the 
next  station  reported  the  fact  to  the  con- 
ductor of  a  train  he  met  there  going  west 
thinking  perhaps  the  man  was  drunk.    The 
coiiductor  of  the  west-bound  train  saw  the 
man  as  he  passed  in  the  same  position  as  the 
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brakeman  on  the  other  train.  He  reported 
the  matter  to  the  station  agent  as  he  passed, 
but  did  not  stop.  The  station  agent  then  call- 
ed up  the  depot  by  phone,  but  got  no  an- 
swer. This  was  abont  2:30.  Early  In  the 
morning  a  person  went  to  the  depot  and 
found  Culbertson  lying  on  the  platform  In 
the  position  described.  He  was  alive  but 
uncousciouB.  His  slcuU  was  crushed  on  the 
right  side  of  his  head.  The  top  of  the  right 
ear  was  clipped.  The  left  eye  was  black. 
He  had  bled  profusely  from  the  nose  and 
mouth.  There  was  a  slight  braise  or  cut  on 
the  left  band,  and  a  slight  bruise  on  each  el- 
bow. He  died  without  regaining  conscious- 
ness. Between  2  and  4  o'clock  Monday  morn- 
ing, Mrs.  Higgins  met  a  woman  in  an  alley 
near  where  she  lived;  seemed  to  be  fright- 
ened, and  said  to  her :  "I  told  you  this  ticket 
agent  should  never  interfere  with  William 
Ike.  I  told  you  last  night  he  should  never 
see  the  sun  set  again.  We  fixed  him.  We 
got  him  out  of  the  way.  I  got  that  Fergu- 
son boy  to  help.  When  the  early  train  went 
by  we  came  down,  and  I  called  this  ticket 
agent  to  the  door,  and  asked  him  to  change 
some  money  for  me,  and  he  started  to  change 
the  money,  and  the  Ferguson  boy  hit  him 
with  a  club.  We  then  took  him  by  the  feet 
and  shoulders  and  laid  him  on  the  railway 
track  to  make  people  think  the  train  killed 
him."  It  was  shown  by  other  witnesses  in 
Portsmouth  tliat  she  made  similar  state- 
ments to  them.  To  the  officers  who  arrested 
her  after  Ferguson  was  arrested,  she  said 
that  there  were  only  three  people  on  earth 
that  knew  anything  about  the  case,  that 
they  had  the  right  man  in  Jail  that  did  the 
kUlhig. 

It  is  insisted  that  this  proof  was  not  suffi- 
cient to  warrant  the  conviction  of  the  de- 
fendant for  the  reason  that  the  corpus  de- 
licti was  not  shown.  In  3  Greenleaf  on  Ev- 
idence, f  30,  It  is  said:  "The  proof  of  the 
charge  in  criminal  causes  Involves  the  proof 
of  two  distinct  propositions:  First,  that  the 
act  itself  was  done;  and,  secondly,  that  it 
was  done  by  the  person  charged,  and  by 
none  other.  In  other  words,  proof  of  the 
corpus  delicti,  and  of  the  Identity  of  the 
prisoner.  It  Is  seldom  that  either  of  these 
can  be  proved  by  direct  testimony ;  and  there- 
fore the  fact  may  lawfully  be  established  by 
circumstantial  evidence,  provided  it  be  satis- 
factory." Again,  in  section  131,  speaking  of 
the  corpus  delicti,  the  learned  author  says : 
"And  this  Involves  two  principal  facts,  name- 
ly, that  the  person  is  dead,  and  that  he  died 
in  consequence  of  the  injury  alleged  to  have 
been  received."  In  section  134  he  further 
says:  "The  death  and  the  identity  of  the 
body  being  established,  it  Is  necessary,  in  the 
next  place,  to  prove  that  the  deceased  came 
to  his  death  by  the  unlawful  act  of  another 
person.  The  possibility  of  reasonably  ac- 
counting for  the  fact  by  suicide,  by  accident, 
or  by  any  natural  cause,  must  be  excluded 
by  the  circumstances  proved;  and  it  is  only 
184  8.W.-72 


when  no  other  hypothesis  will  explain  all  the 
conditions  of  the  case,  and  account  for  all 
the  facts,  that  It  can  safely  and  Justly  be 
concluded  that  it  has  been  caused  by  inten* 
tlonal  Injury." 

The  commonwealth  showed  here  beyond 
doubt,  that  Culbertson  was  dead,  and  that  he 
came  to  his  death  from  a  blow  on  the  head 
which  fractured  his  skull.-  The  identity  of 
the  prisoner  with  the  crime  was  shown  whol- 
ly by  circumstantial  evidence  and  her  own 
declaration.  It  is  earnestly  insisted  that  the 
proof  does  not  show  that  anybody  killed  Cul- 
bertson ;  that  it  Is  reasonable  from  all  the  cir- 
cumstances that  he  was  sleeping  on  the  plat- 
form and  raised  up  as  the  train  passed  him 
and  was  struck  by  the  cars,  thus  receiving 
the  injury  on  his  head.  But  this  was  a  ques- 
tion for  the  jury.  Section  240  of  the  Crim- 
inal Code  of  Practice  provides:  "A  confes- 
sion of  a  defendant,  unless  made  in  open 
court,  will  not  warrant  a  conviction,  unless 
accompanied  with  other  proof  that  such  an 
offense  was  committed." 

In  Patterson  v.  Commonwealth,  86  Ky.  320, 
5  S.  W.  390,  9  Ky.  Law  Rep.  485,  the  court 
pointing  out  the  difference  between  section 
240,  relating  to  confessions  out  of  court,  and 
section  241,  relating  to  the  testimony  of  an 
accomplice,  said:  "But  there  is  a  material 
difference  between  the  two  sections,  for, 
while  one  relates  to  the  legal  effect  to  be 
given  to  a  confession  when  proved  as  a  fact, 
the  other  not  only  prescribes  the  legal  effect 
which  may  be  given  to  the  testimony  of  an 
accomplice  when  credited,  but  also  deter- 
mines the  condition  npon  which  the  Jury  may 
give  any  credence  to  it  The  converse  of  the 
proposition  stated  In  section  240  Is  that  If  the 
confession  Is  accompanied  with  proof  such 
offense  was  committed — that  Is,  with  proof 
of  the  corpus  delicti — it  will  warrant  a  con- 
viction." See,  also,  to  same  effect,  Wiggin- 
ton  V.  Com.,  92  Ky.  289,  17  S.  W.  634,  18 
Ky.  Law  Rep.  641;  Dugan  v.  Com.,  102  Kj. 
252,  43  8.  W.  418,  19  Ky.  Law  Rep.  1273; 
Gilbert  v.  Com.,  Ill  Ky.  798,  64  S.  W.  846,  23 
Ky.  Law  Rep.  1094. 

It  Is  also  held  in  the  cases  cited  that,  if  it 
is  doubtful  if  the  crime  has  been  committed, 
the  jury  should  be  Instructed  In  the  language 
of  this  section.  The  defense  here  was  rested 
In  a  large  measure  on  the  ground  that  the 
circumstances  shown  were  consistent  with 
the  fact  that  the  deceased  was  struck  by  the 
train;  and,  while  there  was  evidence  sufficient 
to  go  to  the  Jury  that  the  offense  had  been 
committed,  the  court  should  have  Instructed 
the  jury  as  provided  In  section  240. 

The  commonwealth  was  allowed  to  intro- 
duce on  the  trial  a  piece  of  iron  pipe  which 
the  witness  stated  another  mfin  had  brought 
to  bim  at  the  depot  some  days  after  the  hom- 
icide, and  to  show  that  the  wound  might  have 
been  Inflicted  by  such  an  instrument,  and 
that  human  hair  was  sticking  to  the  pipe  In 
color  like  Culbertson's.  The  evidence  did  not 
show  where  this  piece  of  pipe  came  from. 
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when  or  by  whom  it  was  found,  and  there 
was  nothing  in  the  evidence  to  connect  it  in 
any  way  with  the  homicide.  It  should  not 
have  been  admitted  in  evidence  without  proof 
showing  when  and  where  it  was  found,  and 
in  whose  possession  it  had  been  since  it  was 
found.  It  should  also  appear  from  the  evi- 
dence that  it  was  found  at  a  time  and  place 
furnishing  reasonable  ground  to  connect  it 
in  some  way  with  the  homicide.  The  proof 
need  not  positively  show  the  connection ;  but 
there  must  be  proof  rendering  the  inference 
reasonable  or  probable  from  its  nearness  in 
time  and  place  or  other  circumstances. 

The  commonwealth  was  allowed  to  prove 
statements  which  were  made  by  Ferguson 
when  he  was  arrested  for  the  crime,  and  al- 
so statements  which  he  made  on  the  same 
night  that  Culbertson  was  struck,  but  after 
be  was  seen  lying  on  the  platform.  Any 
statement  that  Ferguson  made  not  in  her 
presence  after  the  homicide  was  committed  is 
incompetent  against  Sarah  Hill  Higglns.  The 
declarations  of  an  accomplice  after  the  com- 
mission of  the  crime  cannot  be  shown  against 
his  codefendant  All  of  this  evidence  should 
have  been  excluded.  In  3  Oreenleaf  on  Ev- 
idence, S  ^  the  rule  and  the  reason  for  it 
are  thus  stated:  "It  is  the  same  principle 
of  identity  with  each  other  that  governs  in 
regard  to  the  acts  and  admissions  of  agents, 
when  offered  in  evidence  against  their  prin- 
cipals, and  of  partners,  as  against  the  part- 
nership, which  has  already  been  considered. 
And  here,  also,  as  in  those  cases,  the  evi- 
dence of  what  was  said  and  done  by  the  oth- 
er conspirators  must  be  limited  to  their  acts 
and  declarations  maue  and  done  while  the 
conspiracy  was  pending,  and  in  furtherance 
of  the  design;  what  was  said  or  done  by 
them  before  or  afterwards  not  being  within 
the  principle  of  admissibility." 

Complaint  is  made  that  the  defendant  was 
not  allowed  to  contradict  certain  of  the  wit- 
nesses for  the  commonwealth,  by  showing 
that  they  had  made  out  of  court  statements 
inconsistent  with  their  testimony.  Section 
597  of  the  Civil  Code  of  Practice  provides 
that  a  witness  may  be  impeached  by  evi- 
dence showing  that  he  has  made  statements 
different  from  his  testimony.  Section  598  Is 
as  follows :  "Before  other  evidence  can  be  of- 
fered of  the  witness  having  made  at  another 
time  a  different  statement,  he  must  be  in- 
quired of  concerning  it,  with  the  circumstanc- 
es of  time,  place  and  persons  present,  as  cor- 
rectly as  the  examining  party  can  present 
them;  and,  if  it  be  in  writing,  it  must  be 
shovm  to  the  witness,  with  opportunity  to 
explain  it" 

Counsel  in  their  interrogation  of  the  wit- 
nesses did  not  conform  to  the  statute  in  fix- 
ing the  circumstances  of  time,  place,  and  per- 
lons  present  The  time  and  place  should  be 
fixed  as  accurately  as  the  examiner  can  rea- 
sonably do,  and  he  should  name  as  many  of 
the  persons  present  as  he  reasonably  can, 
•nd  where  only  certain  persons  were  present 


this  should  be  indicated  in  the  aaestlon.  If 
the  proper  foundation  is  not  laid  in  the  ex- 
amination of  the  witness,  the  impeaching  wit- 
ness cannot  be  examined.  Evidence  of  state- 
ments out  of  court  can  only  be  admitted 
when  the  statement  is  inconsistent  with  the 
testimony  of  the  witness  as  given  on  the 
trial.  To  illustrate,  one  of  the  witnesses  for 
the  commonwealth  was  asked  if  she  had  not 
told  the  defendant's  attorney  that  another 
witness  for  the  commonwealth  had  made  a 
certain  statement  This  was  entirely  imma- 
terial, as  it  in  no  wise  conflicted  with  her 
testimony  on  the  trial.  On  the  other  hand, 
a  statement  by  one  of  the  commonwealth's 
witnesses  to  the  effect  that  she  knew  nothing 
about  the  case,  when  on  the  trial  she  had  giv- 
en damaging  evidence,  was  competent  to  im- 
peach her  testimony.  But  such  questions 
should  be  confined  by  counsel  to  material 
matters,  and  nearly  all  the  questions  em- 
braced inunaterial  matters.  The  question 
that  was  asked  Martha  Dowdy  as  to  the 
conversation  she  had  vrith  Sarah  Sheets  near 
the  residence  of  John  B.  Hill  did  not  fix  the 
time  or  persons  present  The  subject-matter 
of  this  question  was  proper,  if  the  time, 
place,  and  persons  present  had  t>een  given. 
Statements  made  by  the  witnesses  for  the 
commonwealth  out  of  court  to  the  effect  that 
they  had  gotten  money  or  were  getting  money 
for  their  testimony  in  the  case  may  be  shown 
by  the  defendant;  but  the  witnesses  must 
first  be  asked  as  to  these  statements,  and  the 
time,  place,  and  persons  present  must  be  in- 
dicated, so  that  the  witness  may  not  be  at 
a  disadvantage,  but  may  understand  what 
conversation  is  referred  to.  The  defendant 
offered  to  show  that  Martha  McGraw  made 
to  William  George  the  following  statement: 
"I  don't  know  anything  about  it  myself,  but 
though,  I  reckon  I  can  do  like  all  the  rest, 
tell  around  I  do,  and  get  a  fee  for  it  to  go 
up  there."  Martha  McGraw  was  an  impor- 
tant witness  for  the  commonwealth.  Ibis 
statement  is  inconsistent  with  her  testimony 
on  the  trial,  and  it  may  be  shown  that  she 
made  the  statement  if  she  is  first  asked 
about  it  and  the  time,  place,  and  persons 
present  are  fixed.  What  we  have  said  does 
not  cover  all  the  matters  complained  .of,  but 
is  illustrative  of  all.  The  court  will  not  al- 
low a  witness  to  be  contradicted  as  to  state- 
ments made  out  of  court  unless  material, 
and  he  will  caution  the  Jury  that  the  contra- 
dictory evidence  is  only  to  be  considered  by 
them  on  the  credibility  of  the  witness  thus 
attacked. 

On  another  trial  the  court  will  omit  all  of 
instruction  1  except  so  much  as  defines  the 
words  "willful,"  "willfully,"  "feloniously," 
and  "with  malice-  aforethought."  The  re- 
mainder of  the  instruction  U  unnecessary, 
and  may  mislead  the  Jury  by  giving  promi- 
nence to  the  matters  therein  referred  to.  So 
much  of  instruction  2  as  told  the  Jury  that 
they  might  find  the  defendant  guilty  if  she 
struck  and  wounded  William  Culbertson  was 


Digitized  by 


Google 


Ky.) 


BUCKLEY  V.  HOGAN 


1139 


proper.  The  offense  la  set  out  in  the  Indict- 
ment in  these  words:  "The  said  defendants, 
Fred  Ferguson  and  Sarah  Hill  Higglns,  on 
the  25th  day  of  July,  1909,  in  the  county  and 
circuit  aforesaid,  before  the  finding  of  this 
indictment,  did  unlawfully,  feloniously,  will- 
fully, maliciously,  and  with  malice  afore- 
thought strike  and  wound  Wm.  Culbertson 
with  a  club  or  other  heavy  deadly  weapon  to 
the  grand  Jury  unknown,  from  which  strik- 
ing and  wounding  the  said  Culbertson  died 
within  a  year  and  a  day  thereafter.  The 
said  Ferguson  did  the  striking  and  wounding 
as  aforesaid,  and  his  said  codefendant,  Sarah 
Hill  Higglns,  was  present  and  did  unlawfully, 
willfully,  feloniously,  maliciously,  and  of  her 
malice  aforethonght  aid,  abet,  encourage,  and 
assist  her  said  codefendant,  Fred  Ferguson, 
in  the  commission  of  said  crime." 

The  latter  part  of  the  charge  is  necessa- 
rily an  explanation  of  the  general  words  con- 
tained in  the  former  part.  The  indictment 
as  a  whole  charges  that  Ferguson  'did  the 
striking,  and  that  Mrs.  Biggins  was  present 
aiding  and  abetting  him.  But  under  such  a 
charge  she  may  be  convicted  if  she  did  the 
striking  which  caused  Culbertson's  death. 
The  precise  question  was  before  the  court  in 
Benge  v.  Com.,  92  Ky.  1,  17  S.  W.  146,  13 
Ky.  Law  Rep.  308.  In  that  case  it  was 
charged  that  Hampton  did  the  deed,  and  that 
Benge  was  present  aiding  and  abetting  him. 
Holding  under  this  indictment  that  Benge 
might  be  convicted  of  actually  doing  the  cut- 
ting, the  court  said:  ''The  one  charged  as 
principal  may  be  found  guilty  of  aiding  and 
al>ettlng;  and  the  one  charged  as  aider  and 
al>ettor  may  be  found  guilty  as  principal. 
This  is  for  the  reason  that  each  is  the  agent 
and  instrument  of  the  other,  and  his  act  Is 
the  act  of  the  other,  and  the  act  of  each  con- 
stitutes but  one  crime,  and  each  is  guilty 
of  the  act  actually  committed  t>y  the  other; 
such  act  is,  in  law,  the  act  of  each.  Hence, 
each  is  principal  as  to  each  act,  although  he 
did  not  actually  perpetrate  each  act;  but 
the  act  that  the  other  perpetrated  was  his 
act,  and  he  is  principal  as  to  it"  That  case 
was  followed  and  approved  in  Reed  ▼.  Com., 
125  Ky.  126,  100  S.  W.  856,  30  Ky.  Law  Rep. 
1212,  where  a  number  of  other  authorities 
are  collected. 

So  much  of  instruction  2  as  told  the  Jury 
that  if  the  defendant  struck  and  murdered 
William  Culbertson  in  sudden  beat  end  pas- 
sion or  in  sudden  affray,  and  thus  killed 
him,  they  shonld  find  her  guilty  of  voluntary 
mandanghter,  should  have  been  omitted. 
There  was  no  more  reason  for  giving  an  in- 
struction on  voluntary  manslaughter  in  the 
case  than  for  giving  one  on  involuntary  man- 
slaughter or  self-defense.  The  defendant's 
proof  showed  that  she  was  at  home  at  Ports- 
mouth, Ohio,  and  knew  nothing  about  the  in- 
jury to  Culbertson.  She  denied  making  the 
threats  against  him  or  the  confessions  shown 


by  the  commonwealth.  There  was  nothing 
to  show  a  struggle  or  combat.  If  the  com- 
monwealth's evidence  was  true,  Culbertson 
was  murdered  in  pursuance  of  a  deliberate 
plan  formed  by  the  defendant  She  was  ei- 
ther guilty  of  murder  or  was  innocent  This 
court  has  held  that  where  the  evidence  i^ 
wholly  circumstantial,  end  there  are  signs  of 
a  struggle  or  other  circumstances  supporting 
such  a  conclusion,  the  court  should  give  to 
the  Jury  the  whole  law  of  the  case  including ' 
the  law  of  murder,  voluntary  manslaughter, 
involuntary  manslaughter,  and  self-defense; 
but  this  rule  does  not  apply  where  there  is 
nothing  in  the  evidence  to  show  voluntary 
manslaughter.  Involuntary  manslaughter,  or 
self-defense,  and  where  from  all  the  proof, 
if  the  offense  was  committed,  it  was  murder. 
Bast  v.  Com.,  124  Ky  747,  99  S.  W.  978,  30 
Ky.  Ijaw  Rep.  967;  Marshall  y.  Com.,  141 
Ky.  222,  132  S.  W.  139. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  and  for  further  proceedings 
consistent  herewith. 


BUCKLE;T  et  al.  v.  HOOAN  et  al. 

(Court  of  Appeals  of  Kentucky.    March  10, 
1911.) 

1.  Wills  (J  448*)— Constbuotion— Pbesump- 

TION  AGAINST  INTESTACY. 

The  presumption  agaJust  intestacy  is  only 
a  rule  of  construction  invoked  to  aid  in  inter- 
preting a  will,  and  if,  with  the  presumption  in 
mind,  the  words  used  are  clearly  referable  to 
other  subjects  than  the  property  omitted,  the 
presumption  has  no  further  place  in  the  con- 
struction of  the  instmment 

[E:d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  964;   Dec.  Dig.  |  448.*] 

2.  Wills  (|  587*)  —  CoNSTBUonoN  —  Ohittbd 

PaOPERTY. 

Testatrix  bequeathed  her  property  to  B. 
and  his  wife  in  tru!!t  to  pay  the  net  income  to 
testatrix's  father  for  life,  and,  after  his  death, 
a  particular  house  to  be  given  to  H.,  another 
house  to  E.  and  his  sister,  and  a  third  house  to 
be  sold  and  the  expenses  and  certain  pecuniary 
hequests  paid  therefrom,  ending  with  a  provi- 
sion "$400  for  head  stones  ana  If  there  is  any 
left"  the  trustees  are  to  use  their  own  judg- 
ment about  it  Beld  that  since  it  appeared 
from  the  whole  will  that  testatrix  did  not  in- 
tend that  the  trustees  should  take  a  beneficial 
interest  in  the  property,  they  did  not  acquire 
by  such  closing  clause  any  title  to  other  real 
estate  belonging  to  testatrix  not  otherwise  dis- 
posed of  by  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1279.  1281-1291;   Dec.  Dig.  {  587.*] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Action  between  John  T.  Buckley,  trustee, 
and  others  and  John  Hogan  and  others,  to 
construe  the  will  of  Katie  Welch  Buckley, 
deceased.  From  a  Judgment  in  favor  of  the 
latter,  the  former  appeal.     Affirmed. 

Hazelrlgg  &  Eazelrlgg  and  McQuown  & 
Beckham,  for  appellants.  B.  O.  Williams 
and  Brown  &  Nuckols,  for  appellees. 
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O'REAR,  3.  This  appeal  Involves  the  con- 
Btruction  of  the  following  will: 

"Frankfort,  Ky.,  Nov.  2,  1907. 

"1  leave  all  of  my  property  to  John  T. 
Buckley  and  his  wife  Bridget  T.  Buckley, 
to  hold  in  trust  and  without  bond,  to  collect 
rents,  to  pay  all  taxes,  insurance,  repairs  and 
improyements  and  to  receive  ten  per  cent  of 
rents  for  their  troubles,  the  income  after  all 
expenses  are  paid  to  be  given  to  my  father, 
James  Fitzslmmons,  for  his  life  time,  after 
his  death,  house  on  Ann  street  No.  129  given 
to  Mrs.  Margaret  Buckley  Haly  and  her 
children,  house  131  Ann  St,  given  to  Ed- 
mond  Buckley  and  his  sister,  Clara  Buck- 
ley Chew,  home  on  Main  St  to  be  sold.  All 
expenses  paid  out  of  this  sale,  also  $200.00 
hundred  dollars  given  to  Mrs.  May  Savage 
Brown,  also  my  clothing  and  Jewelry  to  her 
and  her  children.  $100.00  (one  hundred)  giv- 
en to  Rev.  N.  H.  Baker  for  l>is  school  for 
Orphans,  Victorhill,  New  York. 

"($30.00)  fifty  dollars  kept  for  graves  for 
some  years  to  come,  $100.00  given  to  dif- 
ferent priests  for  masses,  $50.00  to  Mrs.  Cat- 
ty Callahan  to  use  for  Albert  Callahan  her 
grandson. 

"($100.00)  one  hundred  dollars  to  Mrs.  Mat- 
tie  W.  DriBcoil. 

"$400.00  for  head  stones,  and  if  there  is 
any  left  use  their  own  Judgment  about  it, 
also  $100.00  to  Church  of  Good  Shepherd  of 
Frankfort  Katie  Welch  Buckley. 

"Witness:    J.  A,  Brislan." 

In  addition  to  the  property  specifically 
described  in  the  will,  the  testatrix  owned  at 
the  time  the  will  was  written  a  vacant  lot  in 
the  city  of  Frankfort  Thereafter  she  built 
a  house  on  it  at  cost  of  about  $4,000,  but  the 
building  was  not  completed  at  the  time  of 
her  death.  The  testatrix  was  a  widow  and 
left  no  issue.  Her  only  known  relative  in 
blood  was  her  father,  then  about  80  years 
old.  Much  of  her  property  she  obtained 
through  her  husband,  Michael  Buckley,  broth- 
er of  appellant  John  T.  Buckley,  named  in 
the  will  as  one  of  the  trustees  thereby  creat- 
ed. Some  of  the  persons  to  whom  she  de- 
vised real  estate  were  children  of  John  T. 
Buckley.  James  Fitzslmmons  survived  his 
daughter,  the  testatrix.  He  devised  the  lot 
not  mentioned  in  her  will  to  appellees.  It 
is  contended  by  appellants  John  T.  Buckley 
and  Bridget  Buckley  that  they  took  the  lot 
under  the  will.  Appellees'  position  is  that 
the  lot  was  undevised,  and  passed  by  descent 
to  James  Fitzsimmons  as  heir  at  law  of 
Katie  Welch  Buckley. 

If  the  lot  passed  under  the  will,  it  is  be- 
cause  it  was  included  in  the  last  item,  and 
in  this  expression :  "$400.00  for  head  stones, 
and  if  there  is  any  left  use  their  own  'judg- 
ment about  it."  It  is  argued  that  the  read- 
ing of  that  clause  should  be  "if  there  Is  any 
property  left,"  etc.  This  argument  is  based 
on  the  law's  presumption  that  a  testator  in- 


tended to  dispose  of  his  whole  estate.  It 
concedes  that  the  words  unaided,  and  in 
connection  alone  with  the  context  of  the  will 
did  not  embrace  the  lot  It  is  also  argued 
that  as  ample  and  careful  provisions  were 
made  for  the  testatrix's  father  by  her  giv- 
ing him  a  life  estate  in  all  her  property,  in- 
cluding this  lot,  she  could  not  have  intended 
either  to  enlarge  that  estate  by  an  ambiguity 
of  expression  or  by  faiUng  to  dispose  of  the 
remainder.  The  presumption  against  intes- 
tacy is  only  a  rule  of  construction  invoked 
to  aid  in  interpreting  the  words  of  the  will 
If,  with  the  presumption  in  mind,  the  words 
used  by  the  testator  in  his  will  are  dearly 
referable  to  other  subjects  than  that  of  the 
property  omitted,  the  presumption  lias  no 
further  place  in  the  construction.  It  has 
served  its  office.  Viewiag  the  entire  docn- 
ment  In  question  here,  one  is  forced  to  the 
conclusion  that  the  testatrix  did  not  inteod 
to  make  appellants  John  T.  Buckley  and  his 
wife  the  beneficiaries  of  her  will  at  all  fur- 
ther than  their  fees  for  attending  to  her 
business  in  executing  it  They  are  named 
as  trustees,  are  in  fact  its  executors,  whose 
sole  benefit  under  the  will  is  expressed  in 
plain  terms.  The  money  devised  is  that  to 
be  derived  from  the  sale  of  the  Main  street 
house.  After  bestowing  parts  of  it  on  per- 
sons and  charities  having  a  place  in  Iier 
benevolence,  she  finally  directs  what  is  prob- 
ably deemed  as  the  balance  to  be  invested  in 
gravestones,  but,  if  perchance  the  sum  set 
apart  for  that  purpose  was  more  than  mougb, 
"if  there  is  any  left,"  the  trustees  were  to 
use  their  own  Judgment  about  it;  that  is, 
as  to  applying  it  to  same  or  kindred  pur- 
poses to  those  before  named  by  her,  being  hi 
the  nature  of  an  executory  devise.  Whether 
or  not  spedflc  enough  to  be  sustainable  it  is 
not  necessary  to  here  consider.  She  was, 
though,  in  that  paragraph  disiwsiiig  of  the 
proceeds  of  the  Main  street  property  only. 
The  expression,  "if  there  is  any  left  use  their 
own  Judgment  about  it"  refers  alone  to  that 
property,  and  is  manifest,  we  think,  from  the 
context  of  the  will.  The  first  paragraph  it  ia 
said  for  appellants  devises  to  them  all  the 
testatrix's  property.  But  the  devise  is  in 
trust  during  the  life  of  her  father  for  two 
objects — one,  to  apply  the  net  income  to  his 
maintenance;  the  other,  after  his  death  to 
apply  the  proceeds  of  one  parc61  to  certain 
charitable  uses,  and  pay  Mrs.  Brown  $200. 
Hie  title  of  the  trustees,  unless  as  to  the 
Main  street  house,  is  terminated  by  the  vill 
upon  the  death  of  the  life  tenant  Proiicrty 
devised  for  his  life,  and  not  thereafter  dis- 
posed of,  is  undevised  estate,  and  passes  un- 
der the  statute  of  descent  and  distributioD. 
Consequently  her  father  as  her  only  heir  at 
law  took  the  title  to  the  lot  in  question,  and 
It  passed  under  his  will  to  appellees. 

Such  was  the  Judgment  of  thft  ctrcnit  court, 
which  is  afllrmed. 


Digitized  by 


Google 


Ky.) 


JOHNSON.  V.  WILSON 


1141 


TKUSSLB  T.  CINCINNATI,  N.  O.  &  T.  P. 
EX.  CO. 

(Court   of  Appeals  of   Kentucky.     March   10, 
1911.) 

M.\STEB  AND  Servant  (§  216*)  —  Assumed 
Risks— Fellow  Sebvant  —  Kailboad  Em- 
flot£— CoiaiON  Employment. 

Plaintiff  was  tearing  away  the  wooden 
forms  from  concrete  work  under  a  bridge,  and 
two  other  members  of  the  same  gang  working 
under  the  same  foreman  were  making  an  ex- 
cavation for  other  concrete  work  about  20  feet 
above  on  a  cliff.  Plaintiff  knew  that  they  had 
been  working  above  for  several  days,  and  throw- 
ing rock  and  dirt  down  the  cliff  within  a  few 
feet  of  him.  Beld,  that  plaintiff  and  the  em- 
ployes on  the  cliff  were  fellow  servants,  so 
that  he  assumed  the  risk  of  injury  from  rocks 
negligently  thrown  from  the  cliff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  567-^73;  Dec.  Dig.  f 
210.*] 

Appeal  from  Circuit  Court,  Jessamine 
County. 

Action  by  Silas  Tmssle  against  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Company.  From  a  Judgment  for  defendant 
on  a  directed  verdict,  plaintiff  appeals.  Af- 
firmed. 

Everett  B.  Hoover,  Robert  Harding,  and 
E.  V.  Puryear,  for  appellant.  John  Galvin 
and  N.  L.  Bronaugb,  for  appellee. 

CLAY,  C.  Appellant,  Silas  Trussle,  brought 
this  action  against  appellee,  Cinciimati,  New 
Orleans  &  Texas  Pacific  Railway  Company, 
to  recover  damages  for  personal  injuries  al- 
leged to  bave  been  due  to  the  negligence  of 
said  company.  At  the  conclusion  of  the  evi- 
dence for  appellant,  the  court  awarded  the 
railway  company  a  peremptory  instruction. 
To  review  the  propriety  of  this  ruling,  Trus- 
sle has  appealed. 

Appellant  charged  in  bis  petition  that  "the 
defendant's  servants,  who  were  engaged  in 
work  at  a  point  and  place  about  40  feet  or 
more  above  the  place  where  the  plaintiff  was 
directed  to  go  and  required  to  work,  and  who 
were  out  of  tbe  sight  of  this  plaintiff,  by  their 
gross  negligence  In  shoveling  and  handling 
and  working  at  said  place  aforesaid,  caused, 
suffered,  and  permitted  dirt,  rock,  and  stone 
to  fall,  roll,  and  be  thrown  down  upon  the 
plaintiff  from  said  place  aforesaid,  a  portion 
of  which  rock,  stone,  and  dirt  struck  and 
severely  injured  this  plaintiffs  hand,"  etc. 
Appellant  was  a  laborer  in  appellee's  employ. 
He  belonged  to  a  force  of  laborers  known  as 
"Williams'  gang."  On  the  morning  of  Sep- 
tember IS,  1909,  appellant  and  Milton  Raw- 
lings  were  put  to  work  tearing  loose  the  forms 
from  some  concrete  work  under  High  Bridge 
over  the  Kentucky  river.  Herbert  Winkle 
and  Dan  Reynolds,  two  other  members  of  the 
same  gang  of  workmen,  and  who  were  that 
day  working  under  the  same  foreman,  were 
engaged  about  40  feet  higher  up  on  the  cliff 
In  making  an  excavation  in  which  other  con- 


crete work  was  to  be  laid  In  a  form.  Nea- 
ther  Herl)ert  Winkle  nor  Dan  Reynolds  was 
superior  In  authority  to  appellant.  When 
appellant  went  to  work  that  morning,  he 
knew  that  Winkle  and  Reynolds  had  been 
working  where  they  were  employed  for  sev- 
eral days.  He  knew  that  they  were  throwing 
rock  and  dirt  from  the  place  where  they 
were  at  work,  and  that  it  was  rolling  down 
the  cliff  and  within  a  few  feet  of  him. 
Between  10  and  11  o'clock  in  the  morning  a 
rock,  which  was  thrown  from  a  shovel  han- 
dled by  Herbert  Winkle,  who  was  working  on 
the  cliff  about  40  feet  above  appellant,  rolled 
down  the  cliff  and  struck  appellant  on  the 
hand,  causing  the  injury  complained  of.  Ap- 
pellee defended  on  the  ground  that  appellant 
and  the  party  causing  the  Injury  were  fel- 
low servants. 

Here  appellant  and  tbe  servant  causing  bis 
Injury  were  members  of  the  same  gang  of 
laborers  and  were  engaged  in  a  common  em- 
ployment. Appellant  was  tearing  away  the 
wooden  form  around  the  concrete  structure 
that  had  recently  been  made,  while  Winkle 
was  engaged  in  making  an  excavation  in  the 
side  of  the  cliff  in  which  to  build  another 
structures.  Not  only  that,  they  were  engaged 
In  the  same  grade  of  the  common  employ- 
ment, as  neither  one  could  receive  from  or 
give  orders  to  the  other.  The  fact  that  they 
were  40  feet  apart  does  not  alter  the  rule. 
The  facts  of  this  case  bring  it  within  the  rule 
laid  down  in  Martin  v.  Mason-Hoge  Co.,  91 
S.  W.  1146,  28  Ky.  Law  Rep.  1333,  and  Ft. 
Hill  Stone  Co.  v.  Orm's  Adm'r,  84  Ky.  183. 
Being  engaged  in  tbe  same  department  of  a 
common  employment,  and  being  of  equal 
rank  in  that  employment,  appellant  and  Win- 
kle were  fellow  servants.  That  being  true, 
appellant  assumed  the  risk  of  the  injury,  atid 
tbe  railroad  company  is  not  liable.  It  fol- 
lows that  the  trial  court  properly  Instructed 
the  jury  to  find  for  appellee. 

Judgment  affirmed. 


JOHNSON  et  al.  v.  WILSON  et  al. 

{Court  of  Appeals  of  Kentucky.    March  10, 
1911.) 

Courts  (J  223*)— Appellatb  Jubisdiotion- 

Amount  in  Controversy. 

Plaintiffs  sued  defendant  sheriff  and  an 
execution  creditor  for  the  conversion  of  certain 
logs  levied  on.  The  execution  creditor  filed  a 
cross-action  against  his  codefendants.  Judg- 
ment was  rendered  for  plaintiffs  for  $125,  and 
in  favor  of  tbe  creditor  in  his  cross-action 
against  bis  codefendants  for  $100.  Held,  that 
such  judgments  were  several,  and,  neither  being 
of  sufficient  amount  to  sustain  an  appeal  to  the 
Court  of  Appeals,  under  Kt.  St.  |  950  (Rus- 
sell's St.  I  2784),  apiMals  therefrom  would  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Courts,  (3ent. 
Dig.  i  60G ;   Dec.  IMg.  {  223.*] 

Appeal    from    Clrctilt    C!ourt,    Edmonson 
County. 
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AcOon  by  John  T.  Wilson  and  another 
against  C.  S.  Johnson  and  another.  From 
a  judgment  for  plaintiffs  for  $125,  and  from 
a  Judgment  in  favor  of  defendant  Vanmeter 
against  his  codefendauts  for  $100,  they  ap- 
peal.   Dismissed. 

M.  M.  Logan  and  Ora  E.  Hazelip,  for  appel- 
lants. Jno.  A.  Logan  and  Grlder  &  Harlin, 
for  appeUees. 

O'REAR,  J.  Appellees  Wilson  and  Brad- 
ley, claiming  to  be  the  owners  of  certain 
saw  logs  which  were  levied  on  and  sold  by 
appellant  Johnson  as  sheriff  under  an  execu- 
tion in  favor  of  Klmlnonth  &  Bro.  against 
T.  S.  Vanmeter,  brought  this  suit  against  the 
sheriff  and  the  execution  plaintiff  to  recover 
damages  for  the  wrongful  conversion  of  the 
logs.  The  Judgment  rendered  by  the  court, 
sitting  without  a  Jury,  was  for  the  plaintiff 
for  $125.  Vanmeter,  Joined  as  a  defendant, 
also  proaecnted  a  cross-action  against  his  co- 
defendants,  and  was  awarded  Judgment  for 
$100.  From  these  Judgments,  this  appeal  is 
prosecuted  by  the  sheriff  and  by  Kiminontb 
&  Bro. 

We  find  ourselves  unable  to  entertain  ap- 
pellants' complaint  The  Judgment  is  several 
against  the  defendants  in  favor  of  the  plain- 
tiffs and  the  cross-plalntlff.  Neither  Judg- 
ment is  for  as  much  as  $200.  Therefore  the 
amount  in  controversy  is  not  enough  to  give 
this  court  Jurisdiction  of  the  appeal.  Sec- 
tion 950,  Ky.  St  (section  2784,  Russell's  St) ; 
Oswald  V.  Morris,  02  Ky.  48,  17  S.  W.  167, 
13  Ky.  Law  Rep.  355 ;  Covington  v.  Jordan, 
125  Ky.  73,  100  S.  W.  326,  30  Ky.  Law  Rep. 
1135;  Fehler  v.  Qosnell.  99  Ky.  380,  35  8. 
W.  1125,  18  Ky.  Law  Rep.  288. 

The  appeal  must  be  dismissed. 


LOUISVILLE  BANKINO  CO.  et  al.  v. 
COMMONWEALTH. 

(Coart  of  Appeals  of  Kentucky.    March  10, 
1911.) 

1.  EsOHKAT  (J  3*)— Pbopebtt  Subject  to  Es- 

OHSAT. 

Const  {  192,  prohibiting  a  corporation 
from  holding  real  estate  for  more  than  five 
years  except  such  as  may  be  necessary  for 
carrying  oa  its  lefritimate  business  under  pen- 
alty of  escheat,  does  not  embrace  a  corporation 
which  is  not  carrying  on  business,  but  which  is 
in  process  of  liquidation. 

lEH.    Note.— For    other   cases,    see    Escheat, 
Cent  Dig.  i  4;    Dec.  Dig.  (  3.*] 

2.  Pleamno  (S  38*)— Allboations  of  Time— 

MATEBIALrlY. 

The   common-law   rule  that  allegations  of 
time  in  a  pleading  are  immaterial  unless  a  mat- 
ter of  description  is  recognized  under  the  Code. 
[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  {  63;   Dec.  Dig.  i  33.*] 

3.  Ebchbat  (f  3*)- Pbopebtt  Subject  to  Es- 

OBEAT. 

Where  a  banltinf  corporation  held  for  more 
than   five   years   while   continuing   in  business 


real  estate  not  necessary  for  lbs  legitimate  bosi- 
ness,  the  state  could  escheat  it  under  Const.  I 
192,  providing  that  a  corporation  shall  not  bold 
any  real  estate  for  more  than  five  yean  under 
penalty  of  escheat  except  such  as  may  be  nec- 
essary for  its  legitimate  business. 

[EM.  Note.— For  other  cases,  see  Bscheat. 
Cent  Dig.  S  4;  Dec.  Dig.  |  3.*] 

4.  Constitutional  Law  (|  32*)— Self-Exe- 
outino  Provisions— Escheat. 

Const  {  192,  prohibiting  any  corporation 
from  holding  real  estate  for  more  Uian  five  years 
under  penalty  of  eschea^  except  such  as  may 
be  necessary  for  its  legitimate  business,  is  self- 
executing,  and  the  state  does  not  lose  its  right 
to  escheat  by  failing  to  sue  to  enforce  it 

(Ed.  Note. — For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  {  33;  Dec.  Dig.  {  32.*] 

5.  Limitation  of  Actions  (f  19*)— Recovebt 
OF  Real  Estate— EiscHEAT. 

Where  a  banking  corjxtration  held  for  more 
than  5  years  while  It  continued  in  business  real 
estate  not  necessary  for  its  business  and  its 
charter  then  expired,  so  tliat  it  existed  only  to 
wind  up  its  business  under  Ky.  St  |  561  (Bos- 
sell's  St  S  2147),  an  action  to  escheat  property 
being  an  action  only  for  recovery  of  real  estate 
was  barred  in  15  years  under  Ky.  St  f  2505 
(Russell's  St  I  212),  after  the  expiration  of  Que 
charter. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  73-85;  Dec.  Dig.  { 
10.*] 

6.  Escheat  (|  6*)— Right  of  State. 

A  right  of  action  to  escheat  property  given 
by  Const.  {  192,  Is  in  the  state,  and  it  may,  as 
it  has  done  by  Ky.  St  f  2971  (Russell's  St  { 
850),  authorize  the  Louisville  school  board  to 
enforce  its  right  of  action  to  escheat  property 
located  within  the  city  of  Louisville. 

[EH.  Note.— For  other  cases,  see  Escheat 
Dec.  Dig.  i  6.*] 

7.  Constitotionai,   Law  (S   93*)  —  Vested 
Rights. 

Where  a  banking  corporation  created  un- 
der a  statute  passed  since  185(1,  so  that  its 
charter  was  subject  to  legislative  control,  ac- 
quired real  estate  not  necessary  for  its  business 
subsequent  to  Const  f  192,  prohibiting  any  cor- 
poration from  holding  for  more  than  five  years 
under  penalty  of  escheat  real  estate  not  neces- 
sary for  its  legitimate  business,  no  question  of 
vested  rights  was  involved. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  {  93.*] 

8.  ConstitCtionai.  Law  (f  126*)— Impairiko 
Obligation  of  Contbacts. 

Const.  {  192,  prohibiting  any  corporation 
from  holding  under  penalty  of  escheat  for  more 
than  five  years  real  estate  not  necessary  for  its 
legitimate  business,  does  not  impair  the  obliga- 
tion of  a  contract  when  applieu  to  a  corpora- 
tion subject  to  legislative  control,  and  to  prop- 
erty acquired  by  the.  corporation  after  the  adop- 
tion of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitotion- 
ai Law,  Ont  Dig.  §!  325,  366-369;  Dec.  Dig. 
i  126.*] 

9.  EJscHBAT  (I  6*)— Actions— Pabties. 

In  an  action  against  a  corporation  in  pro- 
cess of  liquidation  to  escheat  real  estate  under 
Const  f  192,  a  stockholder  setting  up  no  de- 
fense that  the  corporation  has  not  set  up  may 
DOt  intervene  and  defend  in  his  own  behalf. 

[Eid.  Note.— For  other  cases,  see  E^scheat  Dec. 
Dig.  S  6.*] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 
Action  by  the  Commonwealth,  by  the  Louls- 
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vllle  School  Board,  against  tbe  Louisville 
Banking  Company,  in  wblch  Charles  T.  Bear- 
ing sought  to  intervene.  From  a  Judgment 
for  plaintiff  and  from  a  Judgment  denying 
the  intervention,  defendant  and  Charles  T. 
Dearing  appeal.    AfQrmed. 

Tyler  Barnett,  for  appellants.  James  C. 
Poston,  liawrence  S.  Poston,  and  Wallace  A. 
McKay,  for  the  Commonwealth. 

HOBSON,  C.  J.  The  Lonisville  school 
board  filed  this  action  in  its  name  and  in 
the  name  of  the  commonwealth  of  Kentucky 
against  the  Louisville  Banking  Company  to 
«8cheat  two  lots  owned  by  the  bank  on 
Eleventh  street  under  section  192  of  the 
Constitution.  Charles  T.  Dearing,  a  stock- 
holder, appeared,  and  sought  to  defend  the 
action  for  the  stockholders.  The  circuit 
court  adjudged  the  plaintiff  the  relief  sought, 
and  the  defendants  appeal. 

Section  192  of  the  Constitution  is  as  fol- 
lows: "No  corporation  shall  engage  in  busi- 
ness other  than  that  expressly  authorized  by 
its  charter,  or  the  law  under  which  it  may 
have  been  or  hereafter  may  be  organized,  nor 
shall  it  hold  any  real  estate,  except  such  as 
may  be  proper  and  necessary  for  carrying 
on  its  legitimate  business,  for  a  longer  peri- 
od than  five  years,  under  penalty  of  escheat" 
By  section  2971,  Ky.  St  (section  850,  Bus- 
sell's  St),  it  is  provided  that  property  in  the 
city  of  Louisville  which  escheats  to  the  com- 
monwealth may  be  recovered  by  the  Louis- 
ville school  board  for  the  use  and  benefit  of 
the  schools  of  the  city  of  lioulsville.  The  prop- 
erty in  contest  was  not  proper  or  necessary 
for  carrying  on  the  legitimate  business  of  the 
bank.  It  was  taken  by  the  bank  for  a  debt 
on  June  26,  1892,  when  it  was  conveyed  to 
it  by  Vernon  D.  Price  and  wife,  and  had 
been  held  by  the  bank  from  that  time  until 
the  filing  of  tbe  action  on  October  31,  1908. 
It  was  alleged  in  the  petition  that  the  bank 
for  more  than  five  years  next  prior  to  tbe 
commencement  of  the  action  had  been  con- 
tinuously in  possession  of  the  property,  and 
was  then  in  possession  as  the  owner  In  fee 
simple,  and  that  the  property  was  not,  and 
never  had  been,  necessary  or  proper  for  car- 
rying on  its  legitimate  business.  The  bank 
pleaded  that  its  charter  expired  on  Decem- 
ber, 31,  1896,  and  that  since  January  1,  1899, 
it  had  l)een  in  existence  only  for  the  purpose 
of  winding  up  its  business  pursuant  to  sec- 
tion 561,  Ky.  St  (section  2147,  Rpsseli's  St), 
which,  among  other  things,  provides  that 
"when  any  corporation  expires  by  the 'terms 
of  the  articles  of  incorporation,  or  by  the 
voluntary  act  of  its  stockholders,  it  may 
thereafter  continue  to  act  for  the  purpose  of 
closing  up  Its  business  but  for  no  other  pur- 
pose, and  it  shall  be  the  duty  of  the  officers 
to  settle  up  its  affairs  and  business  as  speed- 
ily as  possible."  The  hank  showed  that  it 
had  been  making  efforts  to  sell  the  property 
but  had  not  been  able  to  make  a  sale,  that 


It  was  in  good  faith  closing  up  its  business 
as  directed  by  the  statute,  and  that  it  had 
not  otherwise  done  business  since  December 
31,  1898. 

The  first  question  arising  in  the  case  la 
whether  the  property  is  liable  to  escheat  be- 
cause it  has  been  held  in  this  way  by  the 
bank  for  more  than  five  years  since  its  char- 
ter expired.  The  language  of  section  192  of 
the  Constitution  refers  to  corporations  which 
are  carrying  on  business.  It  forbids  the  cor- 
poration from  holding  any  real  estate  except 
such  as  may  be  proper  and  necessary  for 
carrying  on  its  legitimate  business  for  a 
longer  period  than  five  years.  A  corporation 
which  is  not  carrying  on  business  is  not  em- 
braced in  tbe  language  of  the  section  natu- 
rally construed.  The  legitimate  business  of 
a  corporation  witliln  the  meaning  of  the  Con- 
stitution is  the  business  authorized  by  its 
charter,  and,  when  it  lias  ceased  to  do  busi- 
ness under  the  charter,  it  is  no  longer  carry- 
ing on  Its  llgitlmate  business  within  the 
meaning  of  the  Constitution,  and  property 
may  not  be  escheated  because  It  is  held  by  the 
corporation  more  than  five  years  while  it  is 
in  process  of  liquidation.  After  it  goes  Into 
liquidation,  it  holds  the  property  simply  as 
trustee  for  the  stockholders.  The  stockhold- 
ers are  the  real  beneficiaries.  They  may  at 
any  time  apply  to  a  court  of  equity  to  have 
the  trust  carried  out,  and  the  property  sold 
if  the  officers  of  the  corporation  uniuly  delay 
the  settlement  All  property  owned  by  the 
corporation  is  proper  and  necessary  to  be 
held  by  It  for  carrying  on  the  business  of 
winding  up  the  corporation  and  distributing 
the  assets  among  the  stockholders.  We 
therefore  conclude  that  the  property  cannot 
be  escheated,  because  it  was  held  by  the  de- 
funct corporation  for  more  than  five  years 
next  before  the  suit  was  brought. 

It  remains  to  inquire  whether  the  proper- 
ty may  be  escheated  now  because  it  was  held 
by  the  corporation  from  June  26,  1892,  to 
December  31,  1898,  a  period  of  more  than 
five  years,  when  it  was  not  necessary  or 
proper  for  tbe  carrying  on  of  its  legitimate 
business.  The  allegations  of  time  in  a  plead- 
ing are  not  material  unless  a  matter  of  de- 
scription. Newman  on  Pleading,  f  218a. 
This  was  the  rule  at  common  law,  and  it 
lias  always  been  recognized  under  the  Code. 
The  right  to  escheat  property  is  conferred  by 
the  Constitution,  and  under  the  facts  shown 
the  state  had  the  right  to  escheat  this  prop- 
erty on  December  31,  1898;  for  the  banl;  had 
then  held  it  more  than  6%  years,  when  it 
was  not  necessary  or  proper  for  tlie  carrying 
on  of  its  business.  Has  the  state  lost  the 
right  it  then  had?  Among  other  things  sec- 
tion 2515,  Ky.  St  (section  224,  Russell's  St), 
provides:  "An  action  upon  a  liability  created 
by  statute  when  no  other  time  is  fixed  by  the 
statute  creating  the  liability  *  *  *  shall 
be  commenced  within  fire  years  next  after 
the  cause  of  action  accrued."    Sections  2522, 


Digitized  by 


Google 


1144 


134  SOUTHWESTEBN  REPORTER 


(Ky. 


2323,  Ky.  St  (sections  231,  240,  RusscU'b  St), 
provide:  "An  action  for  relief  not  provided 
for  In  this  or  some  other  cliapter,.can  only 
be  commenced  wltbin  ten  years  next  after 
the  cause  of  acUon  accrued."  Ky.  St  §  2522. 
"The  limitations  prescribed  in  tbls  chapter 
shall  apply  to  actions  brought  by  or  in  the 
name  of  the  commonwealth,  in  the  same 
manner  as  to  actions  by  private  persons,  ex- 
cept where  a  different  time  is  prescribed  by 
some  other  -chapter  in  this  revision."  Sec- 
tion 2523,  Ky.  St.  Section  192  of  the  Con- 
stitution is  self-executing.  When  property 
is  held  by  a  corporation  in  violation  of  that 
section  for  five  years,  the  state's  right  of 
action  accrues;  and  the  fact  that  the  state 
does  not  then  sue  does  not  operate  to  defeat 
or  suspend  the  constitutional  provision.  The 
state  may  at  any  time  sue  and  escheat  the 
property  if  it  has  been  held  for  five  years 
next  before  the  bringing  of  the  action  in 
violation  of  the  Constitution;  for,  if  the  cor- 
poration is  a  going  concern,  the  continued 
holding  of  the  property  by  the  corporation 
in  violation  of  the  Constitution  would  make 
It  still  subject  to  escheat  It  is  a  recurrent 
right,  arising  from  a  continuing  wrong.  It 
is  not  a  liability  created  by  the  statute  in 
favor  of  the  state,  but  a  right  created  by  the 
Constitution,  and  is  not  within  the  five-year 
statute  of  limitation.  The  cause  of  action 
to  escheat  the  property  here  in  contest,  how- 
ever, accrued  finally  on  December  31,  1898, 
when  the  corporation  expired  and  ceased  to 
do  business.  An  action  to  escheat  real  prop- 
erty under  the  Constitution  is  not  one  for 
relief  not  provided  for,  which  can  only  be 
commenced  within  10  years  next  after  the 
cause  of  action  accrued.  It  Is  an  action  to 
recover  real  estate,  and  is  barred  after  15 
years  under  section  2505,  Ky.  St  (section  212, 
Russell's  St),  when  the  charter  of  the  cor- 
poration has  expired.  This  action  was 
brought  within  10  years  after  December  31, 
1898,  when  the  charter  of  the  bank  expired. 
The  right  of  action  is  in  the  state.  By 
section  2971,  Ky.  St,  the  state  has  simply 
designated  the  Louisville  school  board  as  the 
person  to  enforce  its  right  of  action.  Con- 
struing section  2971,  in  Louisville  School 
Board  ▼.  Chicago,  etc.,  R.  R.  Co.,  124  Ky. 
510,  90  S.  W.  599,  this  court  said:  "The 
state  has  by  tbls  statute  designated  who 
should  sue  on  Its  behalf  to  recover,  and  to 
what  public  purposes  should  be  dedicated, 
escheats  in  cities  of  the  first  class."  A  suit 
brought  by  the  Louisville  school  board  pur- 
suant to  the  statute  to  escheat  property  is 
more  a  suit  on  a  liability  created  by  statute 
than  a  suit  by  the  Attorney  General  or  an 
escheator,  U  the  state  had  authorized  the 
escheat  to  be  enforced  in  this  way.  The  li- 
ability here  is  created  by  the  Constitution. 
The  state  might  have  brought  this  action 
December  31,  1898,  to  escheat  the  property, 
and  this  right  which  it  bad  on  that  day  it 


may  now  eototce.  The  action  was  not  there- 
fore barred  by  limitation,  and  the  defendant 
cannot  complain  that  It  was  not  brought 
sooner.  The  bank  was  created  under  a  stat- 
ute passed  since  1836,  and  therefore  its  char- 
ter was  subject  to  legislative  control.  The 
present  Constitution  was  adopted  in  1891. 
The  bank  took  the  deed  to  the  property  tn 
contest  In  June,  1892,  or  nearly  a  year  after 
the  Constitution  was  adopted.  No  vested 
right  is  therefore  Involved  in  this  case,  nor 
does  the  constitutional  provision  impair  the 
obligation  of  a  contract. 

The  court  did  not  err  in  refusing  to  allow 
Dearing,  one  of  the  stockholders  of  the  bank, 
to  Intervene  in  the  action,  and  defend  in  his 
own  behalf.  He  set  up  no  defense  tliat  the 
corporation  had  not  set  up.  He  was  not  a 
necessary  party  to  the  action,  and  he  did  not 
show  there  was  any  necessity  for  him  to  de- 
fend as  that  the  corporation  was  refusing  to 
defend,  or  incapable  of  defending. 

The  Judgment  on  each  appeal  is  affirmed. 

MILLER,  J.,  not  sitting. 


CINCINNATI.  N.  O.  &  T.  P.  RT.  CO. 

v.  Rua 

{Court  of  Appeals  of  Kentucky.     March  10, 
1911.) 

1.  Trial  (J  143*)— Evidence— Questiok  for 

JUBY. 

It  is  the  province  of  the  jury  to  decide 
questions  of  evidence,  especially  where  the  evi- 
dence is  conflicting. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  342,  343;    Dec.  Dig.  |  143.*] 

2.  TBIAL    (J    178*)— DIBECTION    OP    Vebdict— 

When  Authobized. 

To  authorise  a  directed  verdict  for  de- 
fendant, it  mast  appear  that  admitting  plain- 
tiff's testimony  to  be  true,  and  every  inference- 
fairly  dedacible  therefrom,  he  has  failed  to  sup- 
port his  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  401-403;   Dec  Dig.  {  178.*] 

3.  Master   and   Servant   (J  302*)— Aois  or 

SEBVANT— LlABILITT    OF   MASTER. 

A  master  is  not  responsible  for  the  wrong- 
ful act  of  his  servant,  unless  the  act  is  done  in 
the  execution  of  the  authority,  express  or  im- 
plied, given  by  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  1217:4221,  1225.  1229; 
Dec.  Dig.  {  302.*] 

4.  Railboads  (S  281*)— Acts  or  Sebvarts— 
Scope  or  Euplothent. 

A  crew  of  a  freight  train  has  implied  au- 
thority to  eject  trespassers  on  the  tram  by  us- 
ing reasoDable  force,  but  where  the  crew  resorts 
to  unnecessary  force  and  thereby  inflict  injury 
on  him,'  the  company  is  liable. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f §  906,  907 ;    Dec  Dig.  i  281.*] 

5.  Railboads  (§  281*)— Acts  or  Sebv ants- 
Scope  or  Emplotvent. 

Where  members  of  a  freight  traiv  crew  fol- 
lowed a  trespasser  as  he  fled  from  the  train, 
and  inflicted  on  him  personal  injury  after  he 
ceased  to  be  a  trespasser,  the  acts  of  the  crew 
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were  not  in  the  performaoce  of  any  duty  which 
they  owed  their  employer,  and  It  was  not  liable. 
[E^d.   Note.— For  other   cases,   see   Railroads, 
Cent.  Dig.  H  808,  907;   Dec.  Dig.  i  281.*] 

Appeal  from  Circuit  Court,  Jessamine 
County. 

Action  by  Jesse  Rue,  by  his  next  friend, 
Josepli  Roe,  against  tlie  Cincinnati,  New  Or- 
leans &  Texas  Pacific  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

N.  L.  Bronaugta  and  John  Galvln,  for  ap- 
pellant   Everett  B.  Hoover,  for  appellee. 

SETTLE,  J.  The  appellee,  Jesse  Rue,  an 
infant  18  years  of  age,  by  his  next  friend, 
Josepli  Rue,  brought  this  action  in  the  court 
below  against  the  appellant,  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company, 
to  recover  damages  In  the  sum  of  $1,800  for 
an  alleged  assault  and  battery  committed  up- 
on the  Infant  appellee  by  its  servants  in 
charge  of  a  freight  train.  It  was.  In  sui)- 
Etance,  alleged  In  the  petition  that  while  the 
infant  appellee  was  "upon  and  about"  the 
freight  train  the  crew  In  charge  thereof,  con- 
sisting of  James  Keith,  conductor,  Thomas 
Headly  and  Pink  Blair,  brakemen.  In  order 
to  prevent  hUn  from  riding  on  the  train,  "did 
wrongfully,  unnecessarily,  negligently,  un- 
lawfully, and  maliciously  shoot  at,  assault, 
beat,  bruise,  and  kick  the  said  Jesse  Rue, 
and  curse,  threaten  to  kill,  Injure,  and  mis- 
treat him,  thereby  causing  him  great  bodily 
and  mental  pain  and  suffering."  The  answer 
did  not  deny  that  the  crew  of  the  freight 
train  was  composed  of  the  persons  named, 
but  traversed  all  other  averments  of  the  pe- 
tition. The  trial  resulted  in  a  verdict  in  fa- 
vor of  appellee  for  $500  damages,  and  judg- 
ment was  duly  entered  in  conformity  tbere- 
to.  Appellant  was  refused  a  new  trial,  and 
has  appealed. 

Numerous  grounds  were  filed  In  support 
of  the  motion  for  a  new  trial ;  but  those  most 
strongly  urged  were  (1)  that  the  court  did 
not  properly  instruct  the  jury;  (2)  that  the 
verdict  was  contrary  to  and  unsupported  by 
the  evidence ;  (3)  that  the  jury  should  have 
been  peremptorily  instructed  to  find  for  the 
appellant  In  order  to  determine  whether 
any  of  the  foregoing  grounds  merit  a  ruling 
from  US  favorable  to  appellant  considera- 
tion of  the  evidence  appearing  In  the  record 
will  be  necessary. 

According  to  the  evidence  of  appellee,  fur- 
nished mainly  by  his  own  testimony,  be  and 
two  companions,  James  Coovert  and  Boone 
Phelps,  both  adults,  rode  upon  one  of  api)el- 
lant's  passenger  trains  on  Sunday  March  27, 
1910,  from  High  Bridge  to  Lexington,  and 
spent  the  afternoon  and  evening  in  that  dty. 
There  being  no  night  passenger  train  upon 
wbicb  they  could  return  to  High  Bridge,  at 
2  o'clock  on  the  morning  of  March  28th,  they 
boarded  at  Lexington,  without  the  permis- 


sion of  appellant  or  any  of  its  servants,  a 
freight  train  going  south  to  High  Bridge  that 
they  might  return  to  their  homes  at  that 
place.  After  getting  upon  the  train,  tbey  so 
secreted  themselves  that  their  presence  there- 
on did  not  become  known  to  the  train  crew. 
When  near  Nicholasville  and  In  eight  miles  of 
High  Bridge,  the  freight  train  in  going  up  a 
heavy  grade  became  uncoupled,  and  was  stop- 
ped. Wben  it  stopped,  appellee  got  off  the 
train  on  the  left  side  thereof.  His  two  com- 
panions got  off  on  the  right  and  remained  in 
hiding  during  the  scenes  that  followed.  Ap- 
pellee, however,  according  to  his  testimony, 
was  less  forttmate,  for,  as  he  walked  off  down 
the  railroad  and  beside  the  track,  he  was  seen 
by  Pink  Blair,  one  of  the  train  crew,  who 
started  toward  him  with  the  remark,  "Here 
be  is,  Tom,"  at  the  same  time  firing  a  shot 
from  a  pistol  held  in  bis  hand.  Appellee  run 
some  distance  followed  by  Blair,  who  again 
fired  the  pistol,  and  said:  "Stop,  you  God 
damn  son  of  a  bitch,  or  I'll  kill  you."  Appel- 
lee continued  to  run,  followed  by  Blair,  un- 
til he  got  over  a  fence  and  off  appellant's 
right  of  way,  but,  being  in  fear  of  the  pistol, 
be,  at  Blair's  command,  permitted  the  latter 
to  approach  him.  Blair  accused  him  of  un- 
coupling the  train,  which  appellee  denied. 
Blair,  with  others  of  the  train  crew,  who  had 
in  the  meantime  come  up,  then  took  appel- 
lee back  to  the  train,  on  the  way  threatening 
to  deliver  him  to  a  peace  officer.  Upon  ar- 
riving at  the  train  Blair,  and  others  of  the 
crew,  as  further  testified  by  appellee,  assault- 
ed, kicked,  and  knocked  appellee  down,  after 
which  the  train  departed  for  its  destination, 
leaving  appellee  standing  near  the  track.  Hl6 
two  companions  came  out  of  their  place  of 
concealment  after  the  train  left  and  walked 
with  him  to  High  Bridge.  They  testified 
that  they  did  not  see  the  train  crew  assault 
or  strike  appellee,  as  the  train  separated 
them  from  appellee  and  his  assailants,  and  so 
obstructed  the  view  from  their  place  of  con- 
cealment as  to  prevent  tbem  from  witnessing 
what  occurred;  but  they  beard  the  pistol 
shots  and  some  of  the  crew's  abuse  of  appel- 
lee, and  saw  bruises  and  blood  upon  his  face 
after  tbey  got  with  him  following  the  depar- 
ture of  the  train. 

The  evidence  Introduced  In  behalf  of  ap- 
pellant conduced  to  show  that  appelleejftnd 
his  two  companions  had  freely  partaken  of" 
Intoxicants  while  in  Lexington,  and  conclu- 
sively proved  that  their  presence  on  the  train 
was  not  known  to  the  train  crew  until  the 
train  became  uncoupled  and  was  stopped. 
Indeed,  it  was  admitted  by  appellee  and  his 
companions  that  their  presence  on  the  train 
was  unknown  to  the  crew,  and  that  they  rode 
and  were  concealed  upon  a  fiat  car  contain- 
ing an  oil  tank,  which  was  separated  by 
several  box  cars  from  the  caboo«&  Appel- 
lant's evidence  further  conduced  to  prove 
that  the  uncoupling  of  the  train  was  not  ac- 
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ddental,  but  accomplished  by  the  Intention- 
al act  of  some  person  on  the  train,  for  none 
of  the  coupling  apparatus  of  either  of  the 
cars  at  the  place  of  uncoupling  was  broken 
or  out  of  repair,  and  the  lerer  by  which  the 
coupling  pin  of  the  drawhead  of  one  of  the 
cars  was  raised  and  lowered  was  found  in  a 
position  which  demonstrated  that  the  uncou- 
pling was  effected  by  a  person  familiar  with 
the  only  method  by  wlilch  It  could  be  done. 
Appellee  and  his  companions  on  cross-ez- 
amioatlon  denied  that  they  had  uncoupled 
the  train,  and  there  was  no  satisfactory  evi- 
dence tliat  they  did  so,  but  the  fact  that  the 
train  had  been  uncoupled  and  that  appel- 
lant's train  crew  believed  it  to  have  been 
done  by  appellee  gave  occasion  for  the  anger 
the  latter  testified  they  manifested  toward 
him  following  his  capture  by  Blair.  The  testi- 
mony of  the  members  of  the  train  crew  was 
in  most  respects  contradictory  of  that  of  ap- 
pellee. Blair  testified  that  upon  his  going, 
after  the  train  stopped,  to  where  It  became 
uncoupled  to  ascertain  the  cause  of  the  un- 
coupling, he  discovered  appellee,  who  was 
then  leaving  the  opening  in  the  train  where 
it  had  been  uncoupled;  that  he  called  to  ap- 
pellee aud  he  began  to  run  .as  if  to  escape, 
and,  when  be  failed  to  stop  at  Blair's  com- 
mand to  him  to  do  so,  Blair,  calling  other 
members  of  the  train  crew  to  bis  assistance, 
pursued  him  and  fired  his  pistol  into  the 
air  to  frighten  and  stop  him,  whereupon  ap- 
pellee stopped  and  went  to  Blair  and  was 
taken  by  him  bade  near  the  train;  that  Blair 
then  asked  him  what  he  was  doing  on  the 
train  and  accused  him  of  uncoupling  it,  and 
appellee  replied  that  he  was  not  on  the 
"damn  train,"  and  had  not  uncoupled  it,  and 
that  Blair  was  a  liar;  that  Blair  retorted  by 
calling  him  another ;  that  appellee  then  said 
Blair  was  a  damn  liar,  and  put  his  hand  in 
his  pocket  as  if  to  draw  a  weapon,  and  Blair 
then  struck  appellee,  but  did  not  knock  him 
down;  that  appellee  then  started  to  run,  but 
got  his  feet  entangled  In  some  vines  and  fell, 
and  then  admitted  he  bad  been  riding  on 
the  train,  but  denied  that  he  had  uncoupled 
it,  saying,  however,  that  he  had  two  partners 
with  Iiim  ou  the  train,  and  they  might  have 
uncoupled  it. 

_  ,JBfeir's  version  of  what  occurred  was  fully 
"corroborated  by  his  fellow  brakeman,  Headly, 
and  in  large  measure  by  the  conductor, 
Keith,  though  the  latter  did  not  claim  to 
have  seen  all  that  took  place.  It  does  not 
appear,  however,  from  the  testimony  of  any 
of  them  that  there  was  a  denial  of  appellee's 
statement  that  he  was  bruised  and  bis  face 
made  to  bleed.  If  their  account  of  what  took 
place  was  the  true  one,  it  would  seem  reason- 
ably apparent  that  the  assault  and  battery 
committed  upon  appellee  was  the  act  of  Blair 
alone,  and  that  it  was  done  in  his  necessary 
self-defense.  On  the  other  hand,  if  appel- 
lee's version  of  the  matter  was  the  true  one, 
it  would  seem  equally  apparent  that  he  was 


the  victim  of  a  mallclona  and  unlawful  as- 
sault and  battery. 

It  la  the  province  of  a  Jury  to  pass  upon 
and  decide  questions  of  evidence,  and  es- 
pecially la  this  so,  if  the  evidence  is  con- 
tradlctoij  or  conflicting;  but  it  sometimes 
becomes  the  duty  of  tlie  trial  court,  even 
where  there  is  evidence  both  for  and  against 
the  party  seeking  a  recovery,  to  enter  a  non- 
suit or  direct  the  finding  of  the  Jury.  This 
duty  the  law  imposes  on  the  court  wh«i  the 
evidence  as  a  whole  talis  to  show  a  right 
of  recovery  in  the  party  seeking  it,  or,  to  ex- 
press our  meaning  in  language  employed  by 
tills  court:  "To  authorize  an  Instruction  as 
in  case  of  a  nonsuit,  it  should  appear  that 
admitting  his  testimony  to  be  true,  and  every 
inference  that  is  fairly  deducible  from  it,  the 
plaintiff  has  still  failed  to  support  his  claim." 
Shay  V.  R.  &  L.  T.  P.  Co.,  1  Bush,  108;  Mor- 
ris' Adm'r  v.  U  &  N.  R.  R.  Co.,  61  8.  W.  41, 
22  Ky.  Law  Rep.  1583.  As  the  appeUant,  aft- 
er the  introduction  of  appellee's  evidence, 
and  again  at  the  close  of  all  the  evidence, 
asked  the  trial  court  to  peremptorily  instract 
tbp  Jury  to  find  for  it  and  the  request  was  in 
each  instance  refused,  its  counsel  contended 
on  the  motion  for  a  new  trial  and  now  in- 
sists that  this  ruling  of  the  court  was  error. 
Tills  contention  rests  upon  the  ground  that 
appellant's  train  crew,  even  if  they  or  some 
of  them,  unlawfully  and  maliciously  inflicted 
upon  appellee  the  injuries  complained  of, 
were  not  at  the  time  acting  as  the  servants 
of  appellant,  or  within  the  scope  of  their 
employment.  It  is  a  well-recognized  role 
tliat  the  master  is  not  responsible  for  the 
wrongful  act  of  his  servant,  unless  ttiat  act 
be  done  in  execution  of  the  authority,  ex- 
press or  implied,  given  by  the  master.  Be- 
yond the  scope  of  hia  employment  the  servant 
is  as  much  a  stranger  to  his  master  as  any 
third  person,  and  the  act  of  the  servant,  not 
done  in  the  execution  of  the  service  for 
which  he  was  engaged,  cannot  l>e  regarded 
as  the  act  of  the  master.  In  the  well-con- 
sidered case  of  Sullivan  v.  Louisville  &  Nash- 
vlUe  R.  R.  Co.,  115  Ky.  447,  74  S.  W.  171, 
24  Ky.  Law  Rep.  2344,  103  Am.  St.  Rep.  330, 
the  doctrine  under  consideration  was  stated 
as  follows:  "The  reason  the  master  is  liable 
for  the  act  of  his  servant  at  all  is  t>ecause 
the  servant  is  acting  in  that  matter  in  the 
master's  stead  and  for  him.  Obviously,  if 
the  servant  is  not  acting  for  the  master,  he 
cannot  t>e  said  to  lie  bis  representative  in 
that  act  So,  if  the  servant  is  charged  by 
bis  master  with  the  authority  to  act  in  his 
stead  In  a  given  matter,  the  servant's  action 
or  bis  failure  to  act,  as  the  case  may  be^  is 
Imputed  to  the  master  as  if  it  were  his  own. 
Tills  general  doctrine  must  be  too  well  known 
to  require  now  the  citation  of  authority  to 
supiwrt  it  But  where  the  servant  steps 
aside  from  his  employment  and  assuming  to 
act,  and  does  act  solely  on  his  own  account 
in  a  matter  which  the  master  has  no  more 
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connection  witb  tban  if  be  were  the  most 
complete  stranger,  It  would  not  be  logical  or 
fair  to  make  the  master  Ticariously  suffer 
for  it,  for  in  doing  that  act  the  servant,  so 
called,  was  absolutely  his  own  master. 
Cousins  y.  Hannibal,  etc.,  R.  R.  Co.,  66  Mo. 
572.  Or,  as  it  was  expressed  by  Mitchell,  X, 
In  Morler  v.  St.  Paul,  etc.,  R.  R.  Co.,  31 
Minn.  351,  17  N.  W.  952,  47  Am.  Rep.  793, 
quoted  with  approval  in  Davis  v.  Houghtel- 
lln,  33  Neb.  582,  50  N.  W.  765,  14  L.  R.  A. 
737.  In  determining  whether  a  particular 
act  Is  done  in  the  course  of  the  servant's  em- 
ployment, it  is  proper  to  inquire  whether  the 
servant  was  at  the  time  engaged  in  serving 
bis  master.  If  the  act  be  done  while  the 
servant  is  at  liberty  from  the  service  and 
pursuing  his  own  end  exclusively,  the  master 
is  not  responsible.  If  the  servant  was  at  the 
time  the  injury  was  inflicted  acting  for  him- 
self and  as  his  own  master  pro  tempore  the 
master  is  not  liable.  If  the  servant  stepped 
aside  from  his  master's  business,  for  how- 
'Cver  short  a  time,  to  do  an  act  not  connected 
with  his  business,  the  relation  of  master  and 
servant  is  for  the  time  suspended."  There 
was  nothing  in  the  evidence  that  tended  to 
prove  that  appellant's  train  crew  had  any 
authority,  express  or  implied,  to  do  any  of 
the  acts  resulting  In  appellee's  injuries,  or 
that  such  acts  were  within  the  scope  of  any 
service  required  by  their  employment  It 
goes  without  saying,  although  not  shown  by 
the  evidence,  that  the  train  crew  had  author- 
ty  to  eject  passengers  from  the  train  and 
to  prevent  them  from  riding  thereon,  for 
such  authority  arose  by  implication  from 
their  being  in  charge  of  the  train  under  em- 
ployment by  appellant,  the  owner.  A  freight 
train  does  not,  as  a  rule,  carry  passengers, 
and  any  person  who  rides  upon  such  a  train 
without  the  consent  of  those  in  control  of  it 
becomes  a  trespasser,  and  may,  for  that  rea- 
son, be  summarily  ejected  therefrom,  without 
unreasonable  force,  by  those  in  authority. 
But,  if  the  servants  in  charge  of  the  train 
in  removing  the  trespasser  should  use  un- 
necessary or  unreasonable  force  and  thereby 
inflict  Injury  upon  him,  the  master  would  in 
such  case  be  liable  for  the  Injury,  because, 
the  servant  being  possessed  of  the  authority 
to  remove  the  trespasser  lu  a  proper  manner, 
his  wrongful  exercise  of  such  authority  re- 
sulting in  the  injury  would  bring  the  act 
within  the  scope  of  his  employment.  The 
same  would  be  true  if  the  injury  were  wrong- 
fully Inflicted  by  the  servant  in  preventing  a 
trespasser  from  getting  on  the  train. 

Quite  a  number  of  cases  may  be  found 
in  which  this  court,  applying  the  doctrine 
last  announced,  held  the  master  liable  for 
injuries  wrongfully  or  negligently  inflicted 
by  the  servant  in  ejecting  persons  from 
trains.  Among  these  is  the  case  of  Smith, 
by,  etc.,  V.  Louisville  &  Nashville  R.  R.  Co., 
95  Ky.  11,  2.3  S.  W.  652,  15  Ky.  Law  Rep. 
390,  22  L.  R.  A.  72,  In  which  the  plaintlfT, 
jtn  infant,  was  so  Injured.    In  the  opinion  it 


Is  said:  "The  company  is  liable  If  the  serv- 
ant in  the  exercise  of  his  authority,  within 
the  general  scope  of  his  employment  and  in 
the  line  of  his  duty,  uses  unnecessary  force, 
or  uses  it  under  circumstances  or  at  a  time 
when  the  consequences  ordinarily  would  be 
seriously  injurious  to  the  person  ejected." 
I.  C.  R.  R.  Co.  v.  West,  60  S.  W.  290,  22  Ky. 
Law  Rep.  1387.  Again,  in  Thurman  v.  L. 
&  N.  R.  R.  Co.,  34  S.  W.  893,  17  Ky.  Law 
Rep.  1343,  we  held  that,  although  a  boy  rid- 
ing on  the  truss  rods  under  a  freight  car 
was  a  trespasser,  the  railroad  company  was 
liable  for  injuries  received  by  him  while 
thus  riding,  if  they  resulted  from  his  being 
pushed  off  by  one  of  the  trainmen  at  a  time 
when  it  endangered  his  life,  or  rendered  it 
probable  that  he  would  be  Injured;  and  as 
it  was  evident  from  the  proof  in  the  case 
that,  if  violence  was  offered  at  aU,  it  was  at 
such  a  time,  the  only  question  to  be  submit- 
ted to  the  jury  was  whether  the  trainmen 
did  push  the  boy  off.  Williams'  Adm'r  v. 
Southern  Ry.  Co.,  115  Ky.  320,  73  S.  W.  779, 
24  Ky.  Law  Rep.  2214. 

It  will,  however,  be  found  that  in  all  these 
cases  the  persons  Injured  were  upon  or  be- 
ing ejected  from  the  train,  but  in  the  case 
at  bar  appellee's  injuries  were  not  so  re; 
ceived.  He  had  been  a  trespasser  upon  the 
train  before  receiving  his  injuries,  but  at  the 
time  the  assault  and  battery  were  committed 
upon  him  by  appellant's  servants,  if  they  were 
committed,  he  was  not  upon  the  train,  or  at- 
tempting to  get  thereon,  and,  when  they  in- 
flicted upon  him  the  punishment  complained 
of,  the  train  crew  were  not  engaged  in  ap- 
pellant's service  or  in  the  apparent  scope 
of  their  employment.  As  said  In  the  case 
of  Winnegar's  Adm'r  v.  Central  Passenger 
Ry.  Co.,  85  Ky.  552,  4  S.  W.  230,  9  Ky.  Law 
Rep.  156:  "The  general  doctrine  with  ref- 
erence to  master  and  servant,  employer  and 
employ^,  is  that,  when  the  employe  com- 
mitting the  injury  Is  not  at  the  time  exe- 
cuting the  employer's  business  or  not  act- 
ing within  the  scope  of  his  employment,  the 
employer  is  not  responsible.  If  one  driving 
the  cars  for  the  corporation  should  leave  the 
car  and  beat  or  abuse  one  on  the  sidewalk, 
the  company  would  not  be  responsible.  Such 
an  assault  could  not  be  said  to  have  been 
authorized  by  the  company,  or  part  of  the 
driver's  employment,  nor  can  it  be  said  that 
it  was  done  in  the  course  of  the  employ- 
ment" Fttrber  v.  Missouri  Pacific  Ry.,  116 
Mo.  81.  22  S.  W.  631,  20  L.  R.  A.  354.  In  the 
case  of  L.  4  N.  R.  R.  Co.  v.  Routt,  76  S.  W. 
513,  the  plaintiff  while  standing  near  a  rail- 
road track  was  struck  by  a  lump  of  coal 
thrown  by  the  fireman  on  one  of  the  defend- 
ant's locomotives,  and  injured.  In  declaring 
the  defendant  not  liable  the  court  said:  "The 
evidence  shows  conclusively  that.  If  the  In- 
jury was  done  by  a  servant  of  appellant, 
such  servant  was  not  at  that  time  actin;; 
within  the  scope  of  his  employment  On  the 
contrary,  it  shows  that  the  servant  purpose- 
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ly  and  maUdonsly  threw  the  coal  at  ap- 
pellee wltb  the  design  to  injure  him,  and 
not  from  any  purxK)se  of  protecting  the  mas- 
ter's property,  or  otherwise  furthering  the 
master's  Interests.  It  is  difficult  to  imagine 
a  case  where  the  facts  more  clearly  show 
that  the  servant  was  acting  on  his  own  be- 
half and  in  no  sense  for  his  master."  In 
GlUlam  V.  South.  &  N.  A.  R.  Co.,  70  Ala. 
268,  the  facts  presented  by  the  record  were 
strikingly  similar  to  those  of  the  instant 
case.  In  that  case  the  conductor  of  a  rail- 
way train  stopped  his  train,  and,  pistol  in 
band,  pursued  a  boy  into  his  father's  bouse, 
seized  the  boy,  and  carried  him  off  on  the 
train.  Upon  these  facts  it  was  held  that 
the  railway  company  was  not  liable  unless 
it  authorized  or  ratified  the  conductor's  acts. 
N.  O.,  J.  A  Q.  N.  R.  Co.  T.  Harrison,  48  Miss. 
112,  12  Am.  Rep.  350 ;  Davis  v.  Houghtellin, 
33  Neb.  582,  50  N.  W.  765,  14  L.  R.  A.  737. 

In  Mechem  on  Agency,  f  741,  we  find  this 
statement  with  respect  to  the  doctrine  under 
consideration:  'The  doctrine  of  the  earlier 
cases  was  that  the  master  was  not  liable 
for  the  willful,  wrongful  act  of  his  servant, 
but  the  better  and  more  modern  rule  clear- 
ly is  that  the  mere  nature  of  the  act  Is  not 
the  only  criterion,  but  that  the  most  impor- 
tant test  is  whether  the  act  was  done  in  the 
course  of  the  employment."  In  I.  C.  R.  H. 
Co.  V.  Ross,  31  111.  App.  170,  it  was  held  that 
a  railroad  company  was  not  liable  for  an  as- 
sault committed  by  its  flagman  stationed  at 
a  highway  crossing,  where  he  went  outside 
of  the  limits  of  a  highway  and  Indulged  in 
an  altercation  upon  the  company's  right  of 
way  from  which  the  assault  resulted.  Holler 
V.  Ross,  68  N.  J.  Law,  324,  53  Atl.  472,  59 
Ij.  R.  a.  943,  96  Am.  St  Rep.  546 ;  Corcoran 
V.  O.  &  M.  R.  Co.,  56  Fed.  1014,  6  C.  C.  A. 
231;  Bess  V.  C.  &  O.  Ry.  Co.,  35  W.  Va. 
492,  14  S.  E.  234,  29  Am.  St  Rep.  SSSO; 
Dougherty  ▼.  Chicago,  M.  &  St  P.  Ry.  Co., 
137  Iowa,  257,  114  N.  W.  902,  14  h.  R.  A. 
(N.  S.)  590,  126  Am.  St  Rep.  282. 

Counsel  for  appellee  relies  with  apparent 
confidence  npon  the  case  of  Robards  v.  P. 
Bannon  Sewer  Pipe  Co.,  130  Ky.  380,  113  8. 
W.  429,  18  L.  R.  A.  (N.  S.)  923,  132  Am.  St 
Rep.  394,  but  we  are  unable  to  see  that  the 
conclusion  reached  by  the  court  in  that  case 
militates  in  any  sense  against  that  reached 
by  us  in  the  case  at  bar.  In  that  case  the 
only  question  for  decision  was  whether  the 
petition,  to  which  a  demurrer  bad  been  filed, 
stated  a  cause  of  action.  It  was  therefore 
alleged  that  a  watchman  employed  by  the 
defendant  as  a  night  guard  at  its  brick  man- 
ufacturing establishment  wrongfully  and 
negligently  shot  and  wounded  the  plaintiff  as 
he  approached  the  property,  mistaking  him 
for  a  burglar  or  other  wrongdoer.  It  was 
held  on  appeal  that  the  petition  stated  a 
cause  of  action,  and,  if  its  averments  were 
established  by  proof,  the  master  would  be 


liable  for  the  injury  Inflicted:  that  such 
liability  was  based  upon  the  fact  tbat  the 
watchman,  according  to  the  averments  of 
the  petition,  was  by  the  terms  of  bis  em- 
ployment not  only  vested  with  full  discre- 
tion as  to  the  means  to  be  used  in  protecting 
the  employer's  property,  but  was  expressly 
authorized  to  use  firearms  In  doing  so. 
Therefore  in  shooting  and  wounding  the 
plaintiff  the  watchman  acted  in  the  exer- 
cise of  a  discretion  with  which  he  was  cloth- 
ed and  within  the  scope  of  his  employment, 
for  which  reason  the  master  was  linble  for 
his  act,  which  was  an  abuse  of  discretion, 
whether  committed  willfully,  negligently,  or 
by  mistake. 

In  the  case  at  bar  ihe  injuries  inflicted  np- 
on the  appellee  resulted  from  the  unauthor- 
ized and  willful  acts  of  the  brakeman,  Blalr, 
and  perhaps  other  members  of  the  train  crew 
who  followed  appellee  to  where  he  bad  fled 
away  from  the  train,  and  were  inflicted  un- 
der circumstances,  which  showed  that  he  was 
not  even  a  trespasser  at  the  time.  The  acts 
therefore  of  the  trainmen  were  not  commit- 
ted for  the  protection  of  appellant's  proper- 
ty, or  in  the  performance  of  any  duty  which 
they  owed  it  In  other  words,  such  acts  were 
in  no  view  of  the  case  within  the  scope  of 
the  trainmen's  employment  Therefore,  in 
the  light  of  the  facts  furnished  by  the  record 
and  the  authorities  referred  to,  we  are  con- 
strained to  hold  that  their  acts  and  conduct 
Imposed  no  liability  upon  appellant,  and. 
this  being  so,  it  was  clearly  entitled  to  the 
peremptory  instruction  asked  on  the  trial. 
Whether  the  evidence  appearing  in  the  rec- 
ord in  this  case  would  authorize  a  recovery 
against  the  trainmen,  ft  would  not  be  proper 
for  us  to  say  here; 

The  above  conclusion  makes  it  unnecessary 
for  us  to  pass  on  the  instructions  complained 
of  further  than  to  say  they  should  not  hare 
been  given,  as  appellant  was  entitled  to  a 
peremptory  instruction  directing  the  Jury  to 
find  for  it.  If  appellee  had  sued  the  mem- 
bers of  the  train  crew,  he  would  have  been 
entitled  to  have  the  case  go  to  the  Jury  npon 
his  evidence,  but  the  evidence  did  not  war- 
rant the  submission  of  this  case  to  the  Jury 
except  for  the  purpose  of  directing  the  re- 
turn of  a  verdict  for  appellant. 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed  for  a  new  trial  and  proceedings  con- 
sistent with  the  opinion. 


MOUSER  V.  NUNN  et  aL 
{Court  of  Appeals  of  Kentucky.    March  9, 

1.  GuABDiAN  AND  Ward  (§  21»)— Marbiaoe 
OF  Wabd  — SmrtEitBirr  — RwHTs  or  Hus- 
band. 

Under  Gen.  St  1873,  c.  48,  art  1,  |  12, 
In  force  in  1875,  providing  for  an  accounting 
between  a  guardian  and  ward,  on  the  marriage 
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of  a  female  ward  before  attaining  lier  majority, 
she  was  entitled  to  demand  a  settlement  of  her 
guardian,  and  on  sucb  settlement  her  husband 
was  entitled  to  demand  and  receive  the  money 
due  her. 

WEd.  Note.— For  other  cases,  see  Guardian  and 
ard,  Cent.  Dig.  |  73;    Dec.  Dig.  |  21.*] 

2.  LiiuiTATioir  OF  Actions  (|  72*)— Infarct 

— Mabbiaoe. 

Where  the  husband,  on  marrying  a  female 
ward  before  she  had  arrived  at  majority  in 
1875,  was  entitled  immediately  to  demand  a 
settlement  and  receive  the  balance  of  the  money 
due  to  his  wife,  the  wife's  coverture  was  no 
bar  to  limitations  against  the  right  of  both  to 
an  accounting  and  settlement. 

[Ed.  Note.— For  other  cases,  se«  limitation 
of  Actions,  Cent.  Dig.  Sf  390-^98;  Dec.  Dig.  f 
72.*] 

8.    LiHITATION     OF     ACTIONS     (J     95*)  —  IqNO- 

BANCE  OF  Cause  of  Action. 

Under  Ky.  St.  !  2519  (Russell's  St.  |  229), 
providing  that  no  suit  for  relief  for  fraud  or 
mistake  shall  be  prosecuted  after  10  years  from 
the  time  the  fraud  was  perpetrated,  or  the  mis- 
take made,  it  was  no  answer  to  a  plea  of  limi- 
tations, in  a  suit  by  a  ward  for  an  accounting 
against  the  heirs  of  her  deceased  guardian  more 
than  10  years  after  the  right  to  such  account- 
ing accrued,  that  she  did  not  know,  and  could 
not  by  reasonable  diligence  have  discovered, 
sooner  than  she  did,  that  her  guardian  was  in- 
debted to  her. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  !§  473,  474;  Dec.  Dig.  { 

4.  GUABDIAN    AND    Wabd    ({   164*)— Pbivate 

Settleuent. 

Where  the  husband  of  a  female  ward  en- 
titled to  receive  the  balance  due  from  her  guard- 
ian after  marriage  executed  to  the  guardian  a 
receipt  for  all  moneys  ever  due  from  the  guard- 
ian to  the  husband,  or  his  wife,  on  claims  which 
the  guardian  had  in  his  hands,  as  guardian, 
sucb  receipt  nnimpeached  constituted  sufficient 
proof  of  a  plea  of  payment  in  a  suit  by  the 
wife  against  the  guardian's  heirs  for  an  ac- 
«onnting. 

fEd.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Dec.  Dig.  }  164.»] 

Appeal  from  Circuit  '  Court,  Metcalfe 
County. 

Action  by  Nancy  T.  Mouser  against  Ed- 
ward Nnnn  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

J.  W.  Compton,  for  appellant.  Baird  & 
Rlctiardson  and  J.  W.  Kinnalrd,  for  appel- 
lees. 


liASSING,  3.  P.  J.  Nunn  was  appointed 
guardian  of  Nancy  T.  Landon  in  February, 
1869.  He  made  four  settlements  as  such,  the 
last  on  March  30,  1875.  His  ward,  wblle  un- 
der 14  years  of  age,  married  one  D.  A.  Mous- 
er In  1873.  P.  J.  Nunn  died  In  lOOG,  and  in 
September,  1907,  Nancy  T.  Mouser  brought 
suit  against  his  heirs  at  law  to  recover  of 
them  the  sum  of  ^76.75  (this  being  the 
amount  shown  to  be  due  her  by  the  settle- 
ment of  March  30,  1875),  with  interest  to 
date.  The  answer  contained,  besides  a  trav- 
erse, a  plea  of  payment  and  also  a  plea  of 
the  statute  of  limitation.  On  these  Issues 
proof  was  taken  and  the  case  submitted  for 


judgment  The  chancellor  was  of  opinion 
that  the  plaintiff  was  not  entitled  to  tne  re- 
lief sought,  and  dismissed  her  petition.  She 
appeals. 

According  to  the  pleadings,  no  money  came 
to  the  guardian's  hands  after  June  18,  1875, 
and  limitation  must  be  computed  from  .that 
date.  So  that  more  than  32  years  have  elaps- 
ed before  suit  was  brought  To  avoid  the  op- 
eration of  the  statute.  It  is  pleaded  that  ap- 
pellant was  a  married  woman  In  1875,  and 
had  been  such  at  all  times  thereafter  up  to 
the  date  of  the  filing  of  her  suit  Under  the 
statute  then  in  force  (Gen.  St  1873,  1 12,  art 
1,  c.  48),  upon  her  marriage  she  was  entitled 
to  demand  a  settlement  on  the  part  of  her 
guardian,  and  upon  such  settlement  her  hus- 
band was  entitled  to  demand  and  receive  the 
money  due  her.  Beazley  t.  EUtrris,  1  Bush, 
533;  Brown  v.  Adklnson,  68  S.  W.  524,  22 
Ky.  Law  Rep.  649;  Etergls  t.  Sewell's  Adm'r, 
87  Ky.  63,  7  S.  W.  557,  9  Ky.  Law  Rep.  920. 
Her  husband  had  a  right  of  action  against 
the  guardian,  and  the  limitation  ran  against 
him  from  the  date  of  that  settlement. 

This  identical  question  was  decided  In  Har- 
gls  T.  Sewell's  Adm'r,  in  which,  in  disposing 
of  a  question  in  many  respects  similar  to 
that  under  consideration,  this  court  said: 
"The  husband.  In  right  of  the  wife,  or  In 
his  own  right  could  have  settled,  receipted 
for,  and  collected  this  money  at  any  time 
after  the  settlement.  He  was  entitled  to  this 
fund  by  reason  of  the  marriage,  and  the  stat- 
ute began  to  run  as  soon  as  this  settlement 
took  place."  In  that  case,  at  the  time  the 
settlement  took  place,  the  beneficiary  was 
married,  and  yet  the  court  held  that  inas- 
much as  her  husband  was  entitled  to  this 
money,  she  could  not  avoid  the  effect  of  the 
plea  of  the  statute  of  limitations  by  reason 
of  her  coverture. 

In  the  case  under  consideration  the  par- 
ties lived  in  the  same  neighl>orhood.  Appel- 
lant seeks  to  account  for  her  failure  to  sue 
by  pleading  that  she  did  not  know,  and  could 
not  by  the  exercise  of  reasonable  diligence, 
have  discovered  sooner  than  she  did,  that  her 
guardian  was  Indebted  to  her.  This  plea  Is 
of  no  avail,  for  the  statute  which  permits  a 
recovery  on  the  ground  of  fraud  or  mistake 
expressly  provides  that  no  suit  for  relief  for 
fraud  or  mistake  shall  be  prosecuted  after 
the  lapse  of  10  years  from  the  time  the  fraud 
was  perpetrated  or  the  mistake  made.  Ky. 
St  i  2519  (RusseU's  St  {  229). 

We  are  of  opinion,  however,  that  appel- 
lees are  not  driven  to  shelter  under  the  plea 
of  the  statute  of  limitation,  and  in  this  way 
to  seek  to  relieve  themselves  of  liability,  for 
in  supiMrt  of  their  plea  of  payment  they  Sled 
a  number  of  receipts,  signed  by  appellant 
and  her  husband ;  and  one,  dated  August  23, 
1875,  signed  by  her  husband  alone,  which  is 
in  words  and  figures  as  follows:  "I  hereby 
acknowledge  receipt  of  all  moneys  that  have. 
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ever  been  due  from  J.  P.  Knnn  to  me  or  my 
wife  upon  claims  whicti  he  Iiad  in  bis  hands 
as  guardian  of  Nancy  T.  Landon  wbo  is  my 
wife.  August  23,  1875."  The  signature  to 
tbls  receipt  Is  attested  by  Jolm  IT.  Young, 
who,  at  the  date  of  the  trial,  was  still  liv- 
ing. No  efFort  was  made  either  to  impeach 
the  'genuineness  of  the  signature  of  appel- 
lant's husband,  or  to  show  that  the  receipt 
was  other  than  what  it  purported  to  be.  It 
Is  immaterial  that  appellant  was  not  adrised 
that  her  husband  had  receipted  to  her  guard- 
ian for  all  moneys  due  her.  This  he  had  a 
perfect  right  to  do  without  her  knowledge  or 
consent,  and  the  guardian  had  a  legal  right 
to  pay  over  to  her  husband  any  money  that 
was  due  her.  Having  done  so,  the  guardian 
is  exonerated  from  further  liability  to  his 
ward. 

We  are  of  the  opinion  that  the  plea  of  the 
statute  was  well  taken,  and  the  proof  in  the 
case  abundantly  supports  the  defense  of  pay- 
ment The  chancellor  correctly  held  that 
the  claim  was  barren  of  equities,  and  his 
Judgment  dismissing  the  suit  is  affirmed. 


BROWN  V.  CARPENTER. 

(Coart  of  Appeals  of  Kentacky.     March  9, 

1911.) 

Bbokeks  (S  38*)  — Breach  or  Duty  — Evi- 

nENCE— Sufficiency. 

Evidence  held  to  show  that  a  broker  sold 
land  for  $200  leas  than  he  was  offered,  falsely 
representing  that  it  was  the  best  obtainable 
price,  rendering  him  liable  for  the  difference. 

[£>d.  Note.— For  other  cases,  see  Broken,  Dec. 
Dig.  I  38.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Anna  Lee  Carpenter  against 
James  L.  Brown.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Harrison  &  Harrison,  for  appellant 

CARROLL,  J.  The  appellee  owned  a  one- 
third  undivided  interest  in  a  house  and  lot 
in  Louisville,  worth  between  $1,200  and  $1,- 
300.  Her  brother  and  her  sister  owned  the 
remaining  interests.  She  employed  appel- 
lant. Brown,  a  real  estate  agent,  to  sell  or 
dispose  of  her  interest,  which  Brown  did  for 
1200.  Thereafter  she  brought  suit  against 
Brown,  setting  up  in  substance  that  he  false- 
ly and  fraudulently  represented  to  her  that 
$200  was  all  her  interest  was  worth  and  all 
he  could  get  for  it,  and  the  largest  and  only 
offer  that  he  had  received,  when  in  truth 
he  had  been  ofiTered  as  much  as  $400,  but 
had  concealed  this  offer  from  her;  that  re- 
lying upon  his  statements  she  accepted  the 
$200,  and  conveyed  her  Interest  for  this  sum 
to  a  Mrs.  Davis,  whom  she  did  not  know. 
Brown  answered,  denying  all  the  material 
averments  of  the  petition,  except  that  he  ad- 
mitted Informing  appellee  that  $200  was  the 


only  offer  he  bad  for  bw  interest  Upon  a 
trial  before  a  jury,  a  verdict  was  returned 
in  favor  of  appellee  for  $200. 

Ai^>ellant  did  not  testify,  nor  was  any 
witness  introduced  in  his  behalf.  The  testi- 
mony for  appellee  showed  that  at  the  time 
of  the  sale  of  her  Interest  the  relations  be- 
tween herself  and  her  sister,  with  whom 
she  had  previously  lived  in  the  bouse  own- 
ed by  them,  were  not  friendly,  and  for  this 
reason  she  removed  her  residence  and  de- 
sired to  sell ;  that  she  put  the  sale  of  her  In- 
terest in  the  hands  of  appellant,  who  told 
her  that  $200  was  the  best  offer  be  could 
get,  and  the  only  one  he  bad  received,  and 
was  all  the  property  was  worth,  and  ad- 
vised her  to  accept  the  offer,  which  she  did. 
Other  witnesses  were  Introduced,  wbo  teatl- 
fled  that  her  interest  was  worth  $400.  Her 
sister  testified  that  she  had  offered  Brown 
as  much  as  $300  for  the  interest,  and  ber 
sister's  husband  said  that  he  bad  offered 
Brown  $400  in  cash  for  the  interest,  but  that 
Brown  told  him  that  appellee  wanted  $450. 
Another  witness  testified  that  appellant  told 
appellee  that  her  sister  and  brother  refused, 
to  Join  with  her  in  selling  the  property  as  a 
whole,  or  to  buy  her  one-third  interest  In  it, 
and  that  It  would  be  useless  for  her  to  see 
her  sister  or  other  members'  of  her  family 
about  buying  the  property.  Upon  this  evi- 
dence the  court  instructed  the  Jury  to  award 
the  appellee  such  a  sum  as  they  believed 
from  the  evidence  would  fairly  and  reason- 
ably compensate  her  for  the  loss,  if  any,  sus- 
tained, not  exceeding  $200,  by  reason  of  the 
representations  of  the  appellant.  The  in- 
struction was  in  fact  a  peremptory  instruc- 
tion to  find  for  the  appellee  in  some  amount 
not  exceeding  $200. 

Counsel  for  appellant  Insists  that  the  Jury 
should  have  been  instructed  to  return  a  ver- 
dict in  favor  of  his  client,  upon  the  ground 
that  there  was  no  evidence  that  the  persons 
who  offered  more  for  the  property  than  $200 
were  financially  able  to  buy  it  or  pay  for  it, 
or  that  the  offers  they  made  were  In  good 
faith  or  in  writing.  In  view  of  the  fact  that 
Monogue,  the  brother-in-law  of  appellee,  tes- 
tified that  he  offered  Brown  $400  In  cash 
for  the  interest,  and  other  witnesses  testified 
that  it  was  worth  that  amount,  it  does  not 
seem  Important  what  property  the  persons 
who  made  the  offers  owned.  Nor  is  there  any 
contra'dlctlon  of  the  fact  that  the  offer  of 
$400  in  cash  was  made  In  good  faith.  It 
was  the  duty  of  Brown,  as  the  agent  of  ap- 
pellee, to  deal  fairly  and  honestly  with  her, 
and  to  get  for  the  property  that  she  had 
placed  In  his  hands  for  sale  the  best  obtain- 
able price.  But  tlie  evldoice  shows  that.  In 
place  of  doing  this,  he  sold  the  property  for 
$200  less  than  he  had  been  offered  for  it. 
His  failure  to  testify,  and  the  fact  that  ap- 
pellee was  unable  to  ascertain  the  where- 
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abouts  of  the  pnrchaser,  do  not  help  the  case 
for  the  appellant  We  think  the  court  cor- 
rectly Instructed  the  Jary,  and  that  the  as- 
seesment  of  damages  was  fully  warranted  by 
the  evidence. 

Wherefore  the  Judgment  of  the  lower  court 
Is  affirmed. 


MTTIiLIKS  et  al.  t.  BEILCHBR. 

(Court  of  Appeals  of  Kentucky.    March  9, 
1011.) 
Schools  ard    School   Districts    (J   13*)— 
Public  Schools— Pupils— "CoLOBBn  Chil- 

DBEN." 

"Colored  children,"  within  Const.  (  187, 
providing  for  separate  schools  for  white  and 
colored  children,  include  all  children  wholly  or 
in  part  of  negro  blood,  or  having  any  apprecia- 
ble adntiztnre  thereof;  and  a  child  having  one- 
sixteenth  negro  blood  may  not  attend  a  school 
for  white  children. 

gSd.  Note. — ^For  other  cases,  see  Schools  and 
ool  Districts,  Cent.  Dig.  i  15:    Dec.  Dig.  { 
13.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  2,  p.  1273.] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Troy  Mullins  and  another  by 
•  Bfiles  RatlUr,  guardian  and  next  friend, 
against  Edmond  Belcher.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.    Affirmed. 

J.  E.  Cbllders  and  A.  F.  Chllders,  for  ap- 
pellants.   Roscoe  Vanover,  for  appellee. 

CLAY,  C.  Troy  Mullins  and  Loncreta  Mul- 
lins are  infants  between  the  years  of  6  and 
20.  They  reside  in  common  school  district 
No.  28,  in  Pike  county,  Ky.  Appellee,  Ed- 
mond Belcher,  is  the  trustee  of  that  school 
district  He  notified  appellants  that  they 
could  not  attend  said  school.  Appellants,  su- 
ing by  their  guardian  and  next  friend,  Miles 
Ratliff,  brought  this  action  against  appellee, 
Edmond  Belcher,  to  enjoin  him  from  inter- 
fering or  In  any  wise  preventing  their  attend- 
ing said  school.  Appellee  defended  on  the 
ground  that  the  appellants  were  colored  chil- 
dren, and  therefore  not  entitled  to  attend 
the  school  in  question,  which  was  maintain- 
ed and  conducted  exclusively  for  the  educa- 
tion of  white  children.  The  affirmative  al- 
legations of  the  answer  were  denied  by  re- 
ply. Proof  was  then  taken,  and  the  case 
submitted.  The  trial  Judge  made  a  separate 
finding  of  the  law  ana  the  facts.  He  found 
that  appellants  had  one-sixteenth  negro 
blood,  and  concluded  as  a  matter  of  law 
that  they  were  "colored  children,"  and  there- 
fore not  entitled  to  attend  the  school  In 
qaestion,  and  entered  Jugdment  according- 
ly. From  that  Judgment  this  appeal  is  prose- 
cuted. 

Section  187  of  the  Kentucky  Constitution 
is  as  follows:  "In  distributing  the  school 
fund  no  distinction  shall  be  made  on  account 
of  race  or  color,  and  separate  schools  for 
white  and  colored  children  shall  be  maintain- 


ed." The  question  before  us  is:  Who  are 
"colored  children"  within  the  meaning  of 
the  above  section? 

While  it  may  be  doubted  if  appellants' 
proportion  of  negro  blood  is  as  small  as  one- 
sixteoith,  it  is  not  contended  that  It  is  less. 
We  shall  therefore  consider  the  case  from 
this  standpoint;  that  is,  that  their  propor- 
tion of  negro  blood  is  one-sixteenth.  For 
appellants  it  is  insisted  that,  in  order  to  con- 
stitute a  person  a  "colored  person,"  he  must 
not  only  have  an  appreciable  admixture  of 
negro  blood,  but  must  also  show  the  racial 
characteristics  of  the  negro.  In  this  con- 
nection it  is  insisted  that  appellants  are  as 
fair  as  members  of  the  white  race,  and  there 
is  nothing  in  their  personal  appearance  to 
indicate  the  presence  of  negro  blood.  In  our 
opinion,  however,  the  question  does  not  de- 
pend upon  personal  appearance.  The  color 
of  the  person  may  be  one  means  of  indicat- 
ing the  class  to  which  he  belongs;  but  the 
question  in  its  final  analysis  depends  upon 
whether  or  not  the  person  has,  or  has  not 
an  appreciable  admixture  of  negro  blood. 

In  the  case  of  E}nos  Van  Camp  v.  Board 
of  Education  of  the  Incorporated  Village  of 
Logan  (decided  in  1859)  9  Ohio  St  406,  the 
Supreme  Court  of  Ohio,  In  discussing  the 
question  arising  under  a  statute  of  that  state 
providing  for  separate  schools  for  white  and 
colored  children,  used  the  following  lan- 
guage: "Our  standard  philologist  Webster, 
defines  'colored  people'  to  be  'black  people — 
Africans  or  their  descendants,  mixed  or  un- 
mixed.' Such  Is  also  the  common  under- 
standing of  the  term.  A  person  who  has  any 
perceptible  admixture  of  African  blood  is 
generally  called  a  colored  person.  In  af- 
fixing the  epithet  'colored,'  we  do  not  ordi- 
narily stop  to  estimate  the  precise  shade, 
whether  light  or  dark,  though,  where  preci- 
sion is  desired,  they  are  sometimes  called 
light  colored,'  or  'dark  colored,'  as  the  case 
may  be.  If  we  look  at  the  evils  the  law  was 
Intended  to  remedy,  we  shall  arrive  at  the 
same  result.  One  of  the  evils  undoubtedly 
was  the  repugnance  felt  by  many  of  the 
white  youths  and  their  parents  to  mingling, 
socially  and  on  equal  terms,  with  those  who- 
had  any  perceptible  admixture  of  African 
blood.  This  feeling  or  prejudice,  if  it  be  one, 
had  been  fostered  by  long  years  of  hostile 
legislation  and  social  exclusion.  The  Gener- 
al Assembly,  legislating  for  the  people  as 
they  were,  rather  than  as,  perhaps,  they 
ought  to  have  I>een,  while  providing  for  the 
education  and  consequent  ultimate  elevation 
of  a  long-degraded  class,  yielded  for  the  time 
to  a  deep-seated  prejudice,  which  could  not 
be  eradicated  suddenly.  If  at  all.  Such  an 
arrangement.  In  the  present  state  of  public 
feeling,  is  far  better  for  both  parties — for 
the  colored  youth  as  well  as  those  entirely 
white.  If  those  a  shade  more  white  than 
black  were  to  be  forced  upon  the  white  youth 
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against  tbeir  consent,  the  wbole  policy  of  the 
law  would  be  defeated.  The  prejudice  and 
antagonism  of  the  whites  would  be  aroused, 
uickerlngs  and  contentions  become  the  order 
of  the  day,  and  the  moral  and  mental  Im- 
provement of  both  classes  retarded.  It  would 
seem,  then,  from  this  examination  of  the  law 
of  1853,  and  the  circumstances  under  which 
it  was  passed,  that  the  words  'white'  and 
'colored,'  as  used  In  that  act,  were  both 
used  In  the  ordinary  and  common  accepta- 
tion, and  that  any  other  construction  would 
do  violence  to  the  legislative  Intent,  and  per- 
petuate the  very  evils  that  act  was  Intended 
to  remedy." 

In  the  recent  case  of  State  ▼.  Treadaway 
et  al.,  126  La.  300.  52  South.  600,  the  Su- 
preme Court  of  Louisiana,  speaking  through 
Mr.  Justice  Provosty,  said:  "There  is  a 
word  In  the  English  language  which  does 
express  the  meaning  of  a  person  of  mixed  ne- 
gro and  other  blood,  which  has  been  coined 
for  the  very  purpose  of  expressing  that  moan- 
ing, and  because  the  word  'negro'  was  known 
not  to  express  it,  and  the  need  of  a  word  to 
express  It  made  Itself  imperatively  felt 
That  word  is  the  word  'colored.'  The  word 
'colored,'  when  used  to  designate  the  race  of 
a  person,  is  unmistakable,  at  least  in  the 
United  States.  It  means  a  person  of  negro 
blood,  pure  or  mixed ;  and  the  term  applies, 
no  matter  what  may  be  the  proportions  of 
the  admixture,  so  long  as  the  negro  blood 
is  traceable." 

And  in  the  still  more  recent  case  of  Isabel 
I.  Wall,  by,  etc.,  v.  James  P.  Oyster  et  al., 
38  Wash.  Law  Rep.  794,  the  Court  of  Ap- 
peals of  the  District  of  Columbia  held  that, 
under  the  act  of  Congress  providing  for  the 
maintenance  of  separate  free  schools  for 
white  and  colored  children  in  the  District  of 
Columbia,  a  child  possessing  from  one-eighth 
to  one-sixteenth  negro  blood  was  a  "colored 
child."  After  citing  the  cases  above  refer- 
red to,  that  court  said:  "The  most  reliable 
sources  of  information  in  tliis  regard  are  the 
dictionaries,  which  are  universally  accepted 
as  the  best  exponents  of  the  popular  meaning 
of  the  words  of  the  language.  It  is  sufficient 
to  say,  without  quoting  from  them,  that 
these  show  that  the  word  'colored,'  as  applied 
to  persons  or  races,  is  commonly  understood 
to  mean  persons  wholly  or  in  part  of  negro 
blood,  or  having  any  appreciable  admixture 
thereof.  See  Webster's  International,  the 
Standard,  and  the  Century  Dictionary." 

As  the  makers  of  the  Constitution  did  not 
undertake  to  define  the  words  "colored  chil- 
dren," as  employed  in  section  187,  we  con- 
clude that  these  words  were  used  in  their 
ordinary  and  general  sense,  and  that  they 
include  all  children  wholly  or  in  part  of  ne- 
gro blood,  or  having  any  appreciable  admix- 
ture thereof.  It  follows  that  the  injunction 
prayed  for  was  properly  refused. 

Judgment  affirmed. 


SUTHERLAND  v.  SUTHBBLAIsD'S  EX'RS. 

(Court  of  Appeals  of  Kentucky.    March  9, 
1911.) 

1.  EXKCUTOBS  AND  ADiaNISTKATOBB  ({  20G*)— 

Services   Rkndebkd    Dxceoert— Right  to 

Compensation. 

One  morally  bound  to  fnmish  board,  nnn- 
ing,  etc.,  to  another  cannot  recover  therefor, 
unless  the  services  were  rendered  under  an  ex- 
press agreement  for  compensation,  or  anless 
they  were  given  and  received  under  expectation 
of  compensation. 

[E^d.  Note.— For  other  cases,  see  E<zecaton 
and  Administrators,  Cent.  Dig.  I  733;  Dec.  Dig. 
i  206.*]  ■•  .        . 

2.  Executors  and  AoitiNisntATOBs  (|  221*) 
— Services  Rendered  Decedent— ^oht  to 
Compensation. 

Evidence  held  insufficient  to  show  that 
board,  nursinr,  etc.,  were  furnished  by  a  daugh- 
ter-in-law unaer  expectation  of  compensation. 

[Ed.  Note. — For  other  cases,  see  Ezecutoa 
and  Administrators,  Dec  Dig.  |  221.»] 

Appeal  from  Circuit  Court,  Mercer  County. 

Action  by  the  Bank  of  Harrodsburg  against 
John  Sutherland's  executors.  From  a  Judg- 
ment dismissing  her  claim  against  the  estate, 
Josephine   Sutherland   appeals.     Affirmed. 

E.  M.  Hardin  and  J.  T.  Wilson,  for  appel- 
lant   E.  H.  Oaither,  for  appellees. 

LASSINQ.  J.  Dr.  John  Sutherland  died 
a  resident  of  Harrodsburg,  Ky.,  in  June, 
1909.  At  the  date  of  his  death  he  was  In- 
debted to  the  Bank  of  Harrodsburg  for  about 
$300,  and  shortly  after  his  death  the  bank 
brought  .a  suit  for  the  settlement  of  hia  es- 
tate. The  case  was  referred  to  the  master 
commissioner  to  hear  proof  of  claims.  Among 
others  filed  was  one  by  Josephine  Suther- 
land, wife  of  his  son  Ed  Sutherland,  for  $840 
for  iHjard,  nursing,  and  attention  given  to  the 
decedent  during  the  last  14  months  of  his 
life.  The  master  took  proof  upon  the  claims 
and  allowed  this  one.  Exceptions  were  filed 
to  the  master's  report  and  the  court  was  of 
opinion,  on  the  trial  of  these  excepUons,  and 
so  held,  that  the  claimant  was  not  entitled  to 
compensation  for  the  services  for  which  she 
sought  to  charge  the  estate.  Being  dissatis- 
fied with  this  finding  and  Judgment  she  ap- 
peals. 

This  court  has  frequently  held  that,  where 
one  owes  another  a  moral  obligation  that 
would  influence  him  to  render  personal  serv- 
ices of  the  character  here  charged  for,  the 
party  rendering  such  services  cannot  recover 
therefor  unless  he  shows  one  of  two  tilings: 
Either  that  they  were  rendered  under  an  ex- 
press contract,  by  the  terms  of  whidi  he 
was  to  be  paid  therefor ;  or  else  that  at  the 
time  the  services  were  rendered  tlie  party 
rendering  same  expected  compensation  and 
the  party  receiving  them  intended  to  pay 
therefor. 

In  Green's  Ex'r  v.  Green,  119  Ky.  103,  82 
S.  W.  1011,  it  was  held  that  compensation 
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for  services  rendered  an  nnde  by  a  nepbew, 
In  the  way  of  caring  for  his  farm  and  nurs- 
ing and  caring  for  him  in  his  last  illness, 
could  not  be  recovered  in  the  absence  of 
proof  showing  that  both  parties  Intended  and 
expected  that  the  services  should  be  paid 
for.  To  the  same  effect  is  Galloway's  Adm'r 
V.  Galloway,  70  S.  W.  48,  24  Ky.  Law  Rep. 
857.  In  the  latter  case  there  was  an  attempt 
made  to  recover  for  services  of  this  charac- 
ter rendered  an  uncle  by  a  niece. 

In  the  case  at  bar  the  claimant  is  a  daugh- 
ter-in-law. Her  father-in-law,  an  old  man, 
moved  from  the  country  into  the  city,  and 
bought  a  house  near  her  mother's,  and  they 
moved  into  it.  There  they  lived  together 
during  the  last  few  months  of  his  life.  The 
evidence  shows  that  to  several  of  their  neigh- 
bors and  acquaintances  he  stated  that  his 
daughter-in-law  was  very  kind  and  good  to 
him  and  he  intended  she  should  be  reward- 
ed for  it.  To  others  he  stated  that  he  bad 
bought  a  bome  for  them  to  live  In;  and  to 
still  others  he  gave  expressions  of  his  kind- 
ly feelings  towards  his  daughter-in-law  and 
his  appreciation  of  the  way  and  manner  In 
which  she  served  and  waited  upon  him.  In 
bis  will  he  evidently  attempted  to  make  pro- 
vision to  compensate  for  this  service,  for  he 
gave  to  her  husband  $200  more  than  he  did 
to  his  other  children,  and  in  addition  pro- 
vided that  they  should  occupy  the  home 
where  he  was  living  with  them  free  of  rent 
for  12  months  after  his  death.  No  satisfac- 
tory reason  is  shown  why  he  should  have  fa- 
vored appellant's  husband  over  his  other 
children  except  as  a  reward  for  the  service 
VFhich  he  and  hla  wife,  the  appellant,  ren- 
dered him  during  the  latter  months  of  bis 
life.  The  evidence  Introduced  cannot  be  said 
to  amount  to  a  promise  on  his  part  to  pay,  or 
to  show  that  he  expected  to  pay,  for  this 
service,  or  that  appellant,  when  rendering  It, 
expected  to  charge  therefor.  It  simply 
amounts  to  an  expression  of  appreciation  on 
bis  part  of  the  way  in  which  he  was  cared 
for  in  his  son's  family.  He  manifested  this 
appreciation  by  purchasing  a  home  for  him- 
self, where  be  lived  with  bis  son  and  the  ap- 
pellant until  he  died,  and  by  providing  In  his 
will  for  this  son  more  liberally  than  for  any 
of  bis  other  children.  The  record  shows  that 
deceased  had  lived  with  this  son  and  his 
wife  some  six  or  seven  years  before  the  occa- 
sion when  he  moved  in  with  them  for  which 
it  is  sought  to  recover  on  the  claim  sued 
here.  During  that  time  no  charge  was  made 
for  board  or  for  care  and  attention  given  her 
father-in-law,  and  it  is  quite  evident,  when 
all  the  evidence  is  considered,  that  when  he 
came  to  town  to  live  with  bis  son  he  was  not 
expecting  to  pay  board,  for  such  attention  as 
be  received  there  in  his  son's  family.  He 
came  to  live  with  him  because  they  had 
theretofore  lived  together  and  got  along  well, 
and  he  was  fond  of  his  daughter-in-law.    She 


was  kind  and  good  to  him.  During  his  stay 
in  the  city  there  is  no  evidence  to  the  effect 
that  the  suggestion  was  ever  noade  that  he 
pay  for  this  service.  Hi^son  was  a  man  of 
moderate  means,  was  a  renter  up  to  the  time 
his  father  purchased  the  house  Into  which 
they  moved,  and,  if  compensation  had  at  that 
time  been  ex{)ected  by  appellant  or  her  hus- 
band, some  claim  therefor  should  have  been 
presented  during  the  life  of  her  f atber-ln-law. 
On  the  whole  case,  we  are  of  opinion  that 
the  chancellor  reached  the  right  conclusion, 
and  his  Judgment  is  affirmed. 


BULLITT  T.  LOUISVILLB  RY.  CO. 

(Oourt  of  Appeals  of  Kentucky.     March  9, 

1911.) 

1.  Carbiers  (§   303*)  — Ddtt  to  Alioiitino 
Passengers. 

A  street  railway  company's  only  duty  to 
an  alighting  passenger  who  has  sigoaled  the  car 
to  stop  is  to  stop  until  he  has  safely  alighted; 
personal  assistance  not  being  requir^. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  1216,  1218,  1224-1243;  Dec.  Dig. 
t  303.  •] 

2.  Cabbiebs  (S  315»)— Injury  to  Aliohting 
Passenger— Pleading  and  Evidence. 

In  an  action  for  injury  to  an  alighting 
street  car  passenger,  it  was  not  error  to  ex- 
clude evidence  that  when  the  accident  occur- 
red plaintiff  told  the  conductor  that  he  had  bet- 
ter learn  bow  to  let  ladies  off  the  car;  the 
only  issue  being  whether  he  shoved  her. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  315.*] 

Appeal  from  Circuit  Court,  Jefferson  Cpun- 
ty,  Common  Pleas  Branch,  Second  Division. 

Action  by  Henrietta  Bullitt  against  the 
Louisville  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

O'Doherty  &  Touts  and  A.  E.  Richards,  for 
appellant  Fairleigh,  Straus  &  Fairleigh,  Al- 
fred Selllgman,  and  Howard  B.  Lee,  for  ap- 
pellee. 

LASSING,  J.  In  attempting  to  alight  from 
one  of  appellee's  cars  in  the  city  of  Louis- 
ville, appellant  fell  or  was  thrown  to  the 
ground  and  severely  injured.  She  instituted 
a  suit  against  the  appellee  to  recover  dam- 
ages for  her  injuries  on  the  ground  that  they 
resulted  from  the  gross  carelessness  and  neg- 
ligence of  the  conductor  in  shoving  her  from 
the  car.  The  company  denied  liability,  and 
upon  the  Issues  thus  formed  the  case  was 
submitted  to  a  Jury,  which  returned  a  ver- 
dict In  favor  of  the  company.  Conceiving 
that  the  trial  court  erred  in  the  admission  of 
evidence  and  in  instructing  the  Jury,  she 
prays  an  appeal  and  asks  that  the  Judgment 
be  reversed. 

Two  witnesses  testified  as  to  the  negli- 
gence, the  plaintiff  and  the  conductor.  She 
testified  that,  when  the  car  came  to  a  stop, 
she  arose  from  her  seat  and  proceeded  to 
leave  the  car.    As  she  stepped  from  the  car 
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to  the  platform  and  from  the  platform  to  tbe 
first  step,  the  conductor  did  not  touch  or  of- 
fer to  assist  her.  But,  as  she  was  In  tbe  act 
of  leaving  the  ca^  be  took  bold  of  her  left 
arm  and  turned  or  shored  her  so  that  she 
fell  to  the  street  and  was  considerably  bruis- 
ed and  injured  thereby.  Tbe  conductor  testi- 
fied that,  when  the  car  came  to  a  stop,  appel- 
lant got  off  unassisted  by  him.  and  that  as 
she  stepped  to  tbe  ground  she  fell;  that  he 
did  not  touch  her  In  any  way  after  she  bad 
passed  out  of  the  car.  Other  witnesses  testi- 
fied to  seeing  her  after  she  fell,  but  as  to 
what  caused  her  to  fall  she  and  tbe  conductor 
were  tbe  only  witnesses. 

Tbe  court  gave  to  tbe  Jury  but  two  instruc- 
tions, one  defining  tbe  measure  of  damages, 
and  tbe  following :  "If  you  believe  from  tbe 
evidence  in  this  case  that  the  conductor  on 
the  car  In  regard  to  which  you  have  beard 
the  testimony  toolc  bold  of  the  plaintiff,  Hen- 
rietta Bullitt,  and  caused  her  to  fall  from,  the 
car,  tbe  law  of  the  case  is  for  the  plaintiff, 
and  you  should  so  find.  But,  unless  you  be- 
lieve from  the  evidence  in  this  case  that  tbe 
conductor  took  hold  of  her  and  caused  her 
to  fall  from  the  car,  the  law  of  the  case  is  for 
tbe  defendant,  and  yon  should  so  find."  This 
was  the  issue  as  made  by  the  pleadings  and 
the  evidence.  In  plain  and  simple  language 
the  court  thus  submitted  to  tbe  Jury  tbe  sin- 
gle issue  In  tbe  case.  If  the  jury  had  ac- 
cepted appellant's  statement  as  true,  it  could 
not  have  escaped  returning  a  verdict  in  her 
favor.  Evidently  they  did  not  believe  that 
tbe  conductor  took  hold  of  her  and  caused 
her  to  fall;  hencethe  verdict  in  favor  of  the 
■company. 

When  appellant  signaled  tbe  car  to  stop  in 
order  that  she  might  alight,  tbe  only  duty 
that  the  company  owed  to  her  was  to  stop  the 
car  and  have  it  remain  stationary  u^til  she 
had  safely  stepped  therefrom.  In  Illinois 
Central  R.  R.  Co.  v.  Cruse,  123  Ky.  463,  96 
S.  W.  821,  8  L.  R.  A.  (N.  S.)  299,  29  Ky.  Law 
Rep.  914,  it  was  held  that  a  carrier  does  not 
owe  to  a  passenger  the  duty  to  render  him 
personal  service  or  attention  in  alighting 
from  the  car. 

The  error  in  the  admission  of  evidence 
complained  of  was  the  refusal  of  the  court  to 
permit  the  conductor  to  answer  the  following 
question  propounded  to  blm  on  cross-exam- 
ination: "Didn't  she  say  to  you  then  and 
there  that  you  bad  better  learn  how  to  let 
ladies  off  the  car?"  The  avowal  is  as  fol- 
lows: "Plaintiff  avows  that  the  witness.  If 
permitted  to  answer  the  question,  would 
state,  and  It  is  true,  that  she  said  to  him 
right  there  that  he  had  better  learn  how  to 
take  care  of  ladies  getting  off  of  the  car,  and 
complained  of  the  way  in  which  he  had  shov- 
ed her  off."  It  is  Insisted  that,  as  this  state- 
ment was  made  to  the  conductor  by  the  ap- 
pellant before  she  had  arisen  or  been  helped 
from  tbe  street,  her  answer  thereto  must  be 


treated  as  a  part  of  the  res  geetse,  and  would 
have.  In  this  respect,  strengthened  her  testi- 
mony to  the  effect  that  he  had  shoved  or 
thrown  her  from  the  car. 

There  might  be  some  force  in  this  conten- 
tion if  the  answer  in  the  avowal  were  respon- 
sive to  the  question.  The  conductor  was  not 
asked  if  she  did  not  say  to  him  that  he  had 
shoved  her  off  the  car.  That  answer  would 
not  have  been  responsive  to  the  qneslon.  It 
is  possible  that  this  question  was  prelimi- 
nary, and,  had  the  court  permitted  It  to  be 
answered,  the  further  question,  bringing  out 
and  developing  the  answer  in  the  avowal, 
might  have  been  asked.  Bat,  inasmuch  as  no 
question  was  asked  to  which  the  avowal 
could  have  t>een  responsive,  appellant  is  in  no 
position  to  complain  because  tbe  court  refus- 
ed to  permit  tbe  question  to  be  answered.  In 
fact,  if  it  had  been  answered  In  the  form  in 
which  it  was  asked.  It  would  have  thrown  no 
light  upon  the  issue  involved,  for  whether  or 
not  the  conductor  knew  how  to  let  ladies  off 
of  the  car  could  not  have  aided  the  Jury  in 
determining  whether  or  not  he  threw  or  shov- 
ed this  one  off. 

We  find  no  error  in  tbe  record  prejudicial 
to  appellant's  substantial  rights.  She  was 
permitted  to  fairly  present  her  case  to  tbe 
Jury,  under  instructions  which  could  not  have 
been  misunderstood;  and  the  failure  of  the 
jury  to  accept  her  theory  of  how  the  injury 
occurred  furnishes  no  ground  for  reversal 

Judgment  affirmed. 


EVANS  V.  STBATTON. 

(Court  of  Appeals  of  Kentucky.     March  8, 
1911.) 

1.  Fbauds,  Statdtk  of  (I  115*)— Sale  of 
Lands— MEHOBANDUif—SiONiNO — ^Pabtt  to 
BE  Charged. 

The  party  to  be  charged  in  a  contract  for 
the  sale  of  land,  within  tbe  statute  of  frauds,  is 
the  vendor;  and  hence  such  a  contract  signed 
by  the  vendor  is  enforceable  against  the  ven- 
dee, though  not  signed  by  him. 

[ISd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  U  242-250;  Dec.  Dig.  {  115.*] 

2.  Vendor  and  Pubchaseb  (5  214*) — Cos- 
TBAOT  OF  Sale — Assignment. 

Where  a  written  offer  to  sell  certain  laod 
was  accepted  in  writing  by  the  vendee,  audi  of- 
fer and  acceptance  constitnted  a  title  bond  en- 
forceable by  either  party,  so  that  on  the  ven- 
dee's executing  thereon  an  assignment  to  de- 
fendant, he  became  bound  to  perform  tbe  con- 
tract. 

[Bi.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  442-448;  Dec  IHg.  f 
214.»] 

3.  Venoob  and  Pubchaseb  ((  214*)  — Coii- 

TBACT  FOB  THE  SaLE  OF  I/AND— ASSIGNMENT 

—Acceptance. 

Acceptance  of  an  assignment  of  a  written 
contract  for  the  sale  of  land  by  the  assignee 
may  be  by  parol. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SI  442-448;  Dec.  Dig. 
§  214.»] 


Tor  other  casei  see  ume  topic  and  Eection  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Kej  Ko.  Series  &  Rep'r  Indexe* 


Digitized  by 


Google 


Ky^ 


EVANS  V.  STRATTON 


1155 


4.  Verdob   and    Pcrchaseb    (J   219*)— CoN- 
TBAOT  OF   Saus— Assignment— AcoKPTANCT 

— EJVIDBNCE. 

Eividence  held  sufficient  to  warrant  a  find- 
ing; of  a  parol  acceptance  of  an  assignment  of  a 
contract  for  the  sale  of  land. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  §  210.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  Jennie  D.  Stratton  against  T. 
C.  ETans.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Jos.  E.  Conkllng,  for  appellant  L.  A. 
Hickman,  for  appellee. 

SETTLE,  J.  This  is  an  appeal  from  a 
Judgment  entered  in  the  court  below  upon  a 
verdict  awarding  appellee  (400  damages 
against  appellant  for  the  alleged  breach  by 
liim  of  a  contract  with  respect  to  the  sale  of 
a  house  and  lot  In  the  city  of  Louisville.  It 
was  alleged  in  the  petition  that  one  Anna 
C.  Pryor,  on  the  8th  day  of  October,  1900, 
executed  and  left  In  the  hands  of  B.  H.  Wil- 
son &  Co.,  real  estate  agents  of  Louisville, 
a  writing  authorizing  them  to  sell,  upon  the 
terms  therein  specified,  a  house  and  lot  on 
South  Eleventh  street  In  that  city,  owned 
by  her,  and  that  appellee  on  the  same  day 
accepted  in  writing  the  proposition  of  sale 
at  the  price  and  upon  the  terms  expressed 
in  the  instrument.  In  order  that  their  mean- 
ing may  be  understood,  we  here  copy  the 
writing  in  question  and  apiiellee's  accept- 
ance of  the  offer  of  sale  it  contains: 

"Louisville,    Ky.,    Oct   8th,    1909. 

"B.  H.  Wilson  &  Co.,  Agents:  I  the  un- 
dersigned authorize  you  to  sell  my  house 
known  as  030-932  and  934,  South  Eleventh 
street,  with  lot  50x150-20x105  for  the  sum 
of  $1,500  (fifteen  hundred  dollars)  cash 
•  •  •  balance  of  which  I  will  take  second 
mortgage  lien  notes  amounting  to  thirteen 
hundred  ($1,300)  dollars  payable  one  and 
two  years  In  equal  payments,  on  or  before. 
Should  the  title  prove  defective  present  own- 
er is  to  be  responsible  to  the  amount  of 
charges  of  either  title  company  of  Louis- 
ville, Kentucky.  Present  owner  is  to  pay  B. 
H.  Wilson  &  Co.,  agents,  the  regular  com- 
mission as  agreed  upon  by  the  Louisville 
Kentucky  Real  Estate  Association,  January 
2.  1907,  If  the  proposition  Is  accepted.  Above 
property  Is  to  be  deeded  with  a  deed  of  gen- 
eral warranty  and  to  be  free  from  any  and 
all  incumbrances  except  all  taxes  for  the 
year  1910.  Anna  C.  Pryor. 

"I  accept  the  above  proposition,  this  8th 
day  of  October,  1909. 

"Jennie  D.  Stratton." 

It  was,  In  substance,  also  alleged  in  the 
petition  that  shortly  after  appellee's  pur- 
chase of  the  house  and  lot  she  agreed,  in 
consideration  of  $400  to  be  paid  her  in  cash 
by  appellant,  and  his  undertaking  to  pay 
Anna  G.  Pryor  the  $2,800,  she  had  agreed  to 


accept  from  appellee  for  the  house  and  lot 
to  assign  appellant  all  her  rights  acquired 
under  the  written  contract  with  Anna  C. 
Pryor;  that  appellant  thereupon  employed 
the  Kentucky  Title  Company  to  exatniue  the 
title  to  the  house  and  lot  described  in  the 
written  contract  which  duty  it  performed, 
and  thereafter  appellee  at  the  request  of  an 
officer  of  the  Kentucky  Title  Company,  ap- 
pellant's agent,  assigned  the  written  con- 
tract made  with  Anna  C.  Pryor  to  appellant. 
The  assignment  was  written  on  the  contract 
and  is  In  wArds  and  flgures  as  follows:  "I 
hereby  surrender  all  my  right,  title  and  in- 
terest in  this  contract  for  a  valuable  con- 
sideration to  T.  C.  Evans.  Oct.  20tli,  1909. 
"Jennie  D.  Stratton." 

The  petition  contained  the  further  aver- 
ments that  notwithstanding  the  assignment 
by  appellee  of  her  rights  and  Interest  under 
the  contract  with  Anna  C.  Pryor  to  appel- 
lant and  bis  acceptance  thereof,  be  failed 
and  refused  to  pay  her  the  $400  he  agreed 
to  pay  therefor,  or  to  perform  the  contract 
with  respect  to  the  rights  of  Anna  G.  Pryor ; 
that  appellee  was  damaged  $400  by  appel- 
lant's failure  to  comply  with  bis  contract 
with  her,  and  for  this  amount  she  prayed 
Judgment  The  appellant's  answer  merely 
traversed  the  averments  of  the  petition. 

Appellant  asked  a  new  trial  in  the  court 
below  on  various  grounds,  but  only  three  of 
them  do  we  deem  It  necessary  to  consider. 
These  are,  first  that  as  he  did  not  in  writ- 
ing accept  the  assignment  from  appellee  of 
her  contract  with  Anna  C.  Pryor,  there 
should  have  been  no  recovery ;  second,  that 
the  Jury  were  not  properly  Instructed ;  third, 
that  there  was  no  evidence  to  support  the 
verdict  and  therefore  a  peremptory  Instruc- 
tion should  have  been  given  by  the  court  di- 
recting the  Jury  to  find  for  him. 

The  first  of  these  contentions  is  manifest- 
ly unsound,  for  as  a  matter  of  law  a  written 
contract  for  the  sale  of  real  estate  is  en- 
forceable against  both  parties  to  it.  If  sign- 
ed by  the  vendor.  The  vendor  holding  the 
title  Is  the  party  to  be  charged  by  such  con- 
tract, within  the  meaning  of  the  statute  of 
frauds,  and  an  action  against  the  vendee  for 
the  purchase  money  may  be  maintained,  al- 
though he  did  not  sign  the  written  contract. 
Lewis  V.  Grimes,  7  J.  J.  Marsh.  336;  Moore 
V.  Chenault,  29  S.  W.  140,  16  Ey.  Law  Sep. 
531 ;  Ellis  v.  Deadman's  Heirs,  4  Bibb,  466 ; 
Tyler  v.  Onzts,  93  Ky.  331,  20  S.  W.  256, 
14  Ky.  Law  Rep.  321. 

When  appellee  accepted  In  writing  the 
written  proposition  of  sale  made  by  Anna 
C.  Pryor,  the  owner  of  the  lot  It  consum- 
mated the  sale  of  the  property  to  her  and 
constituted  the  writing  a  title  bond,  which 
entitled  each  of  the  parties  to  a  spedflc  per- 
formance of  the  contract  according  to  its 
terms.  The  law  permits /the  assignment  of 
a  title  bond  by  the  vendee,  and  does  not  re- 
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quire  a  written  acceptance  of  the  assignment 
by  the  asslgoee.  Both  the  vendor  and  aa- 
slgnor  are  bound  to  perform  the  contract, 
and  each  Is  liable  to  the  assignee  for  a 
breach  thereof.  A  verbal  acceptance  on 
the  part  of  appellant  of  the  assignment 
made  him  by  appellee  of  the  contract  for 
the  sale  of  the  lot  Into  which  she  had  en- 
tered with  Anna  C.  Pryor  met  all  the  re- 
quirements of  the  law. 
•  That  there  was  an  acceptance  by  appel- 
lant of  the  nsBignmeut  and  contract  of  sale 
there  was  ample  testimony  to  efitablish.  Not 
only  was  the  acceptance  proved  by  the  tes- 
timony of  B.  H.  Wilson,  the  agent  of  both 
parties,  but  it  was  further  shown  by  the 
acts  and  conduct  of  the  appellant  'taimself ; 
for  he  put  the  matter  into  the  bands  of  the 
Kentucky  Title  Company  for  an  examination 
of  title  and  preparation  of  the  deed,  if  the 
title  was  found  to  be  correct,  and  by  direc- 
tion of  an  officer  of  tliat  company  appellee 
was  required  to  formally  make  and  write 
upon  the  contract  the  assignment  thereof  to 
appellant  Moreover,  when  it  was  discover- 
ed by  the  offlcials  of  the  Kentucky  Title 
Company  that  the  house  on  the  Prior  lot 
extended  over  two  or  three  inches  upon  an 
adjacent  lot,  appellant  demanded  that  ap- 
pellee purchase  enough  of  the  adjacent  lot 
from  its  owner  to  cure  this  defect;  and  in 
compliance  with  his  demand  she  did  make 
the  purchase  of  the  additional  ground  and 
received  from  the  owner  thereof  a  deed  of 
conveyance  therefor  to  appellant,  and  also 
caused  a  deed  to  be  prepared  from  Anna  C. 
Pryor  to  appellant,  conveying  him  the  lot 
described  In  the  contract  of  sale  assigned  to 
appellant,  and  this  deed  was  duly  acknowl- 
edged by  .\nna  C.  Pryor  and  tendered  to  ap- 
]>ellant  before  the  institution  of  this  action. 
Obviously,  the  acts  and  conduct  of  appellant 
referred  to  constituted  a  full  and  complete 
acceptance  of  the  assignment  made  him  by 
appellee  of  her  contract  with  Anna  C.  Pry- 
or, and  made  him  the  beneficiary  thereof. 
This  disposes  of  appellant's  third  contention 
that  the  verdict  of  the  jury  was  without 
support  from  the  evidence. 

The  fact  that  appellant,  by  his  acceptance 
of  the  assignment  of  the  contract  from  ap- 
pellee, was  made  to  pay  $400  more  for  the 
property  than  it  would  have  cost  him  if  pur- 
chased directly  from  Anna  C.  Pryor  gave 
him  no  right  to  repudiate  his  contract  with 
appellee  after  accepting  the  assignment  Nor 
does  the  fact  that  his  acceptance  of  the  as- 
signment was  made  after  the  expiration  of 
the  time  fixed  in  a  written  offer  to  purchase 
the  property  directly  from  Anna  C.  Pryor, 
which  he  had  made  through  B.  H.  Wilson, 
affect  the  validity  of  the  assignment  It  is 
not  alleged  in  the  answer,  nor  shown  by  the 
proof,  that  there  was  any  fraud  or  collusion 
between  Wilson  and  appellee,  whereby  the 
latter  had,  pending  appellant's  offer  to  pur- 


chase the  property,  secured  it  by  the  con- 
tract with  Anna  C.  Pryor  at  ?400  less  than 
appellant  had  offered  to  pay  for  it.  So  we 
need  not  decide  what  effect  such  fraud  and 
collusion,  if  established,  would  have  had  up- 
on the  assignment 

We  also  fan  to  see  any  merit  in  appel- 
lant's contention  that  the  Jury  were  improp- 
erly instructed  by  the  trial  court.  The  two 
Instructions  given  sharply  and  Correctly  sub- 
mitted to  the  Jury  the  single  question  wheth- 
er appellant  accepted  the  assignment  of  the 
contract  with  appellee.  This  was  all  that 
was  necessary  to  submit  to  the  jury.  If 
they  found  from  the  evidence  that  the  as- 
signment had  been  accepted  by  appellant 
they  necessarily  had  to  find  for  appellee 
$400  as  instructed  by  the  court  for  that  was 
the  amount  appellant  agreed  to  pay  her  for 
the  property  over  and  above  what  she  bad 
contracted  to  pay  her  vendor  for  it  The 
measure 'of  damages  was  therefore  fixed  by 
the  law,'  as  well  as  by  the  terms  of  the  as- 
signment. 

For  the  reasons  indicated,  the  judgment  is 
affirmed. 


FIRf?T   NAT.   BANK    OF   IX>UTSVILLB  T. 
CHOWNING  ELECTRIC  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.     March  8, 
1911.) 

1.  Mortgages  (S  186*)— PBioBrrr  —  Notice- 

BvinENCE. 

In  an  action  to  foreclose  a  mechanic's  li<>D, 
evidence  held  to  show  that  a  mortgagee,  Ih>- 
fore  the  execution  of  the  mortgage,  had  knowl- 
edge that  a  materialman  would  claim  a  lien  on 
the  mortgaged  property-  so  as  to  make  the  Ii<-n 
superior  to  the  mortsage  under  Ky.  St  {  2-li>> 
(Russell's  St  i  23S:S),  providing  that  liens  of 
laborers  and  materialmen  shall  not  take  prece- 
dence of  a  mortgage  or  other  lien  for  value 
without  notice  unless  the  persona  claiming  sucii 
prior  Ken  shall  have  filed  a  specified  statement 
with  the  clerk  of  the  county  court. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  {  186.*] 

2.  CORPOBATIONS    (§    428*)— NOTICB    TO    Om- 

CEB8 — Conflict  or  Interest. 

Where  the  same  persons  were  directors  of 
an  electric  company  engaged  in  erecting  a 
building,  and  a  bank  which  held  a  mortgage  mi 
the  property,  a  notice  to  such  persons  as  di- 
rectors of  the  electric  company  was  notice  to 
the  bank  of  intention  to  claim  the  lien. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  $|  1748-1761;   Dec.  Dig.  {  42a*] 

3.  Corporations  (5  428*)— Notice  to  Om- 
CEB8 — Conflict  of  Interest. 

Where  a  mechanic's  lien  notice  was  given 
to  the  directors  of  an  electric  company  whirh 
was  the  owner  of  the  building,  the  notice  was 
sufficient  as  against  a  bank,  which,  after  the 
service  of  such  notice,  took  an  assignment  of 
another  claimant's  lien,  though  the  same  per- 
sons were  directors  in  both  the  electric  company 
and  the  bank,  since  the  conflict  of  interest 
arising  after  the  notice  was  given  did  not  im- 
pair the  notice. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  428.*] 
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Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  the  Chownlng  Electric  Company 
a^lnst  the  First  National  Bank  of  Louis- 
ville and  others.  From  a  judgment  deter- 
mining priorities  as  between  the  defendants, 
the  defendant  named  appeals.    Affirmed. 

Helm  &  Helm  and  Furlong,  Woodbury  & 
Furlong,  for  appellant  Geo.  Weisslnger 
Smith,  for  appellee  Kldgway  Dynamo  &  En- 
gine Co.  Gibson,  Marshall  &  Gibson  and 
William  W.  Crawford,  for  appellee  F.  A. 
Ciegg  &  Co. 

CLAY,  C.    The  Jefferson  County  Electric 
Company  was  organized  In  the  year  1906  for 
the  purpose  of  furnishing  electric  light  to 
the  White   City,   a  place  of  amusement  In 
Louisville,  Ky.,  and  to  others.    To  this  end 
It  purchased  about  3%  acres  of  land  In  Jef- 
ferson county  and  erected  a  brick  building 
thereon.    On  December  11, 1906,  J.  B.  Chown- 
lng entered  -Into  a  written  contract  with  the 
company  to  equip  Its  plant  for  the  sum  of 
$31,OG.").70.      Subsequently   Chownlng   organ- 
ized  the   Chownlng   Electric  Company,  and 
transferred  and  assigned  to  It  his  assets  and 
contract  rights.    At  the  time  of  the  instttu- 
tion  of  this  action  there  was  a  balance  due 
the  Chownlng  Electric  Company  of  |15,498.- 
15.    Alleging  that  it  had  a  Hen  on  the  prop- 
erty of  the  Jefferson  County  Electric  Com- 
pany, It  brought  this  action  to  enforce  the 
same.    To  this  action  appellees  F.  A.  Clegg 
&  Co.  and  the  Ridgway  Dynamo  &  Engine 
Company  were  made  parties.    Each  of  these 
parties  came   in   and  asserted  a  lien;    the 
former  for  $4,556.40,  and  the  latter  for  ?2,- 
688.03.    Prior  to  the  institution  of  the  action, 
the  Jefferson  County  Electric  Company  bad 
executed  to  the  United  States  Trust  Com- 
pany, as  trustee,  a  mortgage  to  secure  bonds 
amounting  to  $30,000.     This  mortgage  was 
executed  in  pursuance  of  a  resolution  adopt- 
ed by  the  directors  of  the  Jefferson  County 
Electric  Company  May  25,  1907.    The  mort- 
gage was  put  to  record  on  June  15,  1907.    On 
July  24,  1907,  the  bonds  were  delivered  to 
appellant,  the  First  National  Bank,  as  collat- 
eral security  to  secure  a  loan  of  $14,000. 
Of  this  sum  $10,502.61  had  theretofore  been 
loaned  by  the  bank  to  the  Jefferson  County 
Electric  Company,  leaving  only  $3,497.39  as 
a  contemporaneous  loan.    The  Westlnghouse 
Electric  &  Manufacturing  Company  furnish- 
ed certain  machinery  of  the  value  of  $5,612.- 
56.    The  amount  of  Its  claim  was  guaranteed 
by  the  directors  of  the  Jefferson  County  Elec- 
tric Company.    On  September  28,  1907,  the 
claim  of  the  Westlnghouse  Electric  &  Manu- 
facturing Company  was  paid  by  the  direct- 
ors of  the  Jefferson  County  Electric  Compa- 
ny In  conformity  with  their  guaranty,  and 
Its  claim  against  the  Chownlng  Electric  Com- 
pany was  assigned  to  Charles  J.  Doherty, 
trustee.    On  November  29,  1907,  the  Chown- 
lng Electric  Company  assigned  its  lien  to 


the  extent  of  the  claim  paid  to  Charles  J. 
Doherty,  trustee.  In  this  action  the  West- 
lnghouse Electric  &  Manufacturing  Company 
has  appeared  and  asserted  a  lien  under  the 
Chownlng  Electric  Company  for  the  l)eneflt 
of  Charles  J.  Doherty,  trustee.  The  First 
National  Bank  Is  also  a  party,  asserting  that 
Its  Hen  Is  superior  to  that  of  any  of  the 
Hen  claimants.  During  the  progress  of  the 
action  the  assets  of  the  plant  of  the  Jeffer- 
son County  Electric  Company  were  sold,  and 
brought  about  $8,000.  In  the  distribution  of 
the  assets  the  chancellor  held  that  appellees 
F.  A.  Clegg  &  Co.  and  the  Dynamo  &  Engine 
Company  had  a  Hen  superior  to  that  of  the 
First  National  Bank.  From  that  portion  of 
the  Judgment  this  appeal  Is  prosecuted. 

Section  2403,  Ky.St.  (Russell's  St.  §  2383). 
is  as  follows:    "A  person  •who  performs  la- 
bor or  furnishes  materials  In  the  erection, 
altering  or  repairing  a  house,  building  or 
other  structure,  or  for  any  fixture 'or  ma- 
chinery therein,  or  for  the  excavation  of  cel- 
lars, cisterns,  vaults,  wells,  or  for  the  im- 
provement. In  any  manner,  of  real  estate  by 
contract  .with,  or  by  the  written  consent  of, 
the  owner,  contractor,  subcontractor,  archi- 
tect or  authorized  agent,  shall  have  a  Hen 
thereon,  and  upon  the  land  upon  which  said 
improvements  ^all  have  been  made  or  on 
any  interest  such  owner  has  in  the  same,  to 
secure  the  amount  thereof  -with  costs;   and 
said  Hen  on  the  land  or  Improvements  shall 
be  superior  to  any  mortgage  or  incumbrance 
created  subsequent  to  the  l)eglnning  of  the 
labor  or  the  furnishing  of  the  materials;  and 
said  lien,  if  asserted  as  hereinafter  provided, 
shall  relate  back  and  take  effect  from  the 
time  of  the  commencement  of  the  labor  or 
the  furnishing  of  the  materials:     Provided, 
that  such  Hen  shall  not  take  precedence  of 
a  mortgage  or  other  contract.  Hen  or  bona 
fide  conveyance  for  value  without  notice, 
duly  recorded  or  lodged  for  record  according 
to  law,  unless  the  person  claiming  such  prior 
Hen  shall,  before  the  recording  of  such  mort- 
gage or  other  contract  Hen  or  conveyance, 
have  filed  in  the  clerk's  office  of  the  county 
court  of  the  county  wherein  he  shall  have 
performed  labor  or  furnished  material,  or 
shall  expect  to  perform  labor  or  furnish  ma- 
terials, as  aforesaid,   a  statement  showing 
that  he  has  performed  or  furnished,  or  that 
he  expects  to  perform  or  furnish,  such  labor 
or  materials,  and  the  amount  in  full  thereof, 
and  his  Hen  shall  not,  as  against  the  holder 
of  said  mortgage  or  other  contract  Hen  or 
conveyance,  exceed  the  amount  of  the  lien 
claimed,  or  expected  to  be  claimed,  as  set 
forth    in    such    statement.     The    statement 
aforesaid  shall.  In  other  respects,  be  In  the 
form  of  the  tenor  prescribed  by  section  2468. 
The  Hens  provided  for  herein  shall  in  no 
case  be  for  a  greater  amount  In  the  aggre- 
gate than  the  contract  price  of  the  orig- 
inal contractor;    and  should  the  aggregate 
amount  of  Hens  exceed  the  price  agreed  upon 
between  the  original  contractor  and  the  own- 


Digitized  by 


Google 


1158 


134  SOUTHWBSTB3RN  REPORTER 


(Ky. 


er,  then  there  shall  be  a  pro  rata  distribu- 
tion of  the  original  contract  price  among 
said  llenbolders." 

It  was  the  contention  of  appellees  In  the 
court  below,  and  the  chancellor  held,  that 
the  bank  took  the  bonds  as  collateral  secur- 
ity for  its  debt  with  knowledge  of  the  lien 
claimants'  rights,  and  that  the  bank's  mort- 
gage lien  was  therefore  postponed  until  the 
satisfaction  of  appellees'  claims.  To  deter- 
mine the  propriety  of  the  court's  action  it 
will  be  necessary,  briefly,  to  review  the  facts. 

C.  G.  McGlarty  was  president  of  the  First 
National  Bank  and  alfio  a  director  in  the  Jef- 
ferson County  Electric  Company.  C.  C.  Blck- 
el  was  vice  president  of  the  First  National 
Bank  and  president  and  director  of  the  Jef- 
ferson County  Electric  Company.  Charles  J. 
Doherty  was  a  director  in  both  concerns. 
James  Clark,  Jr.,  was  a  director  in  the  bank, 
and  bid  on  some  of  the  work  of  construc- 
tion In  connection  with  the  Chownlng  Elec- 
tric Company.  Hugh  L.  Rose  was  a  clerk  at 
the  bank  and  secretary  of  the  electric  com- 
pany. All  the  money  which  the  electric  com- 
pany had  to  its  credit  was  deposited  in  the 
First  National  Bank.  Nearly  all  the  meet- 
ings of  the  directors  of  the  electric  company 
were  held  In  the  office  of  the  bank.  The 
original  contract  made  with  Chownlng  was 
signed  by  Blckel.  It  was  read  to  and  ap- 
proved by  the  board  of  directors.  At  this 
meeting  Blckel,  McClarty,  and  Doherty  were 
present.  .  They  all  knew,  therefore,  that  the 
Chownlng  Electric  Company  was  the  original 
contractor.  It  also  appears  from  the  testi- 
mony that  they  knew  that  appellees  Ridgway 
Dynamo  &  Engine  Company  "arid  P.  A.  Clegg 
&  Co.  were  subcontractors;  Indeed,  Blckel 
testified  that  he  knew  that  those  engaged  In 
the  construction  of  the  plant  bad  not  been 
paid,  and  that  they  were  entitled  to  have  and 
hold  mechanic's  liens  against  the  property. 
When  the  bank's  claim  was  first  asserted,  It 
appears  that  It  was  based  upon  the  note  ex- 
ecuted November  24,  1907.  While  the  plead- 
ings were  in  that  condition,  Chownlng  testi- 
fied that  prior  to  that  time  he  had  talked 
with  McClarty,  Blckel,  and  Doherty  in  re- 
gard to  his  claim  and  that  of  the  subcontrac- 
tors. He  then  stated  to  them  how  much  was 
due,  and  Doherty  said  he  was  sorry  the  mat- 
ter could  not  be  fixed  up,  but  that  it  was 
Chownlng's  duty  to  protect  his  creditors  by 
filing  a  lien.  Subsequently  It  developed  that 
the  note  executed  November  24,  1907,  was 
simply  the  renewal  of  a  note  which  was  first 
executed  on  July  24,  1907.  In  a  second  depo- 
sition, Chownlng  testified  that  during  the 
month  of  June,  prior  to  July  24,  1907,  he 
went  to  see  McClarty  and  told  him  he  would 
have  to  file  a  Hen  to  protect  his  creditors,  and 
that  Clegg  &  Co.  and  the  Ridgway  Dynamo  & 
Engine  Company  were  creditors.  McClarty 
advised  him  to  go  and  have  a  talk  with  Blck- 
el. He  then  went  to  Blckel  and  had  prac- 
tically the  same  conversation  he  had  just 
bad  with  McClarty.     In  that  conversation 


Blckel  was  told  the  amount  that  was  due 
Clegg  &  Co. ;  also  the  amount  of  aU  the  bilb, 
and  that  they  would  have  to  protect  them- 
selves by  filing  a  Uen.  This  testimony  of 
Chownlng  la  corroborated  by  that  of  F.  A. 
Clegg,  who  testified  that  McGlarty,  Blckel. 
and  Doherty  knew  that  the  money  was  due 
the  lien  claimants  and  that  they  intended  to 
protect  themselves  by  filing  a  lien.  This  in- 
formation was  Imparted  to  Blckel  and  Mc- 
Clarty some  time  In  June.  Chownlng  was 
with  them  when  they  went  to  the  bank.  Mc- 
Clarty knew  the  amount  that  was  due  Clegg 
&  Co.  Chownlng  told  blm  the  amount  that 
was  due  the  Chownlng  Electric  Compauy. 
The  testimony  of  McClarty,  Blckel,  and  Do- 
herty Is  to  the  effect  that,  while  they  knew 
the  work  was  going  on,  they  believed  the 
contractors  would  all  be  paid,  and  they  bad 
no  knowledge  of  the  amount  due  each  one. 
or  that  they  expected  to  or  would  claim  a 
lien.  McClarty  admits,  however,  having  had 
a  conversation  with  Gl^g  and  ChowninR, 
but  was  of  the  opinion  that  the  conversation 
took  place  later  in  the  summer  after  July 
24,  1907. 

We  deem  It  unnecessary  to  give  the  evi- 
dence more  at  length;  suffice  it  to  say  that 
we  see  no  reason  to  disturb  the  finding  of 
the  chancellor  on  the  question  of  fact  We 
think,  upon  the  whole  case,  It  was  perfectly 
plain  that  McClarty,  Blckel,  and  Doherty  had 
knowledge  of  the  amounts  that  were  due 
appellees  and  the  fact  that  appellees  would 
claim  a  Hen,  and  that  this  knowledge  was 
Imparted  to  them  prior  to  July  24th. 

Furthermore,  we  conclude  that  the  notice 
was  sufficient.  It  was  given  to  the  president 
and  vice  president  of  the  bank,  and  it  was 
not  a  mere  knowledge  on  their  part  that  the 
work  was  being  i)erformed,  but  they  knew 
that  the  lien  claimants  had  not  been  paid 
In  full,  that  there  was  a  balance  due  them, 
what  the  balance  was,  and  that  they  would 
assert  a  lien  to  secure  the  same.  Scheas  v. 
Boston  &  Paris,  etc.,  125  Ky.  535,  101  S.  W. 
942,  81  Ky.  Law  Rep.  157;  Connecticut  Mu- 
tual Life  Insurance  Co.  v.  Scott,  81  Ky.  540. 

But  It  Is  Insisted  that,  Inasnmch  as  Mc- 
Clarty, Blckel,  and  Doherty  were  directors 
both  of  the  Jefferson  County  Electric  Com- 
pany and  of  the  bank,  notice  to  tbem  was 
not  notice  to  the  bank  because  of  the  conflict 
of  interests  developed  by  the  facts  of  this 
case.  The  solution  of  this  question  depends 
upon  the  condition  of  affairs  at  the  time  It 
is  alleged  notice  was  given.  At  that  time 
the  Chownlng  Electric  Company  and  the 
other  lien  claimants  had  performed  a  con- 
siderable portion  of  their  respective  contracts. 
The  Jefferson  County  Electric  Company  had 
at  that  time  overdrawn  its  account  In  appel- 
lant bank.  Each  of  these  claims  was  a  valid 
one  against  the  electric  company.  To  the 
extent  of  Its  assets  It  bad  to  pay  the  lien 
claimants  and  the  bank  at  all  hazards.  So 
far  as  the  electric"  company  was  concerned. 
It  was  Immaterial  whether  the  bank  or  tba 
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Hen  claimants  were  paid  first  There  was, 
tben,  absolutely  no  conflict  of  interests  be- 
tween the  bank  and  the  electric  company. 
Nor  Is  there  now  any  contest  in  this  action 
tietween  the  bank  and  the  Jefferson  County 
Electric  Company.  It  is  perfectly  plain, 
therefore,  that,  so  far  as  the  relationship 
which  they  sustain  to  the  two  corporations 
is  concerned,  there  is  nothinf?  to  show  that 
it  was  the  duty  of  McClarty,  Bickel,  and 
Doherty  to  withhold  from  the  bank  infor- 
mation which  they  obtained  as  directors  of 
the  electric  company.  On  the  contrary,  it 
was  their  duty  to  impart  such  information 
to  the  bank,  for  in  so  doing  they  were  not 
In  any  wise  acting  against  the  interests  of 
the  electric  company. 

But  It  is  insisted  that  the  conflict  of  inter- 
est grows,  not  out  of  the  relations  which  the 
electric  company  and  the  bank  sustain,  but 
out  of  the  relations  which  McClarty,  Bickel, 
and  Doherty  sustain  to  the  bank  because  of 
their  guaranteeing  the  claim  of  the  Westing- 
house  Electric  &  Manufacturing  Company 
and  taking  an  assignment  thereof  from  the 
Chowning  Electric  Company,  and  that  in  this 
action  Doherty,  as  trustee,  is  now  asserting 
a  lien  claim  as  against  the  bank.  At  the 
time,  however,  when  the  notice  was  given, 
there  was  nothing  to  show  that  the  directors 
of  the  electric  company  would  ever  be  called 
upon  to  pay  the  claim  of  the  Westinghouse 
Electric  &  Manufacturing  Company,  or  that 
they  would  ever  undertake  to  enforce  It  by 
lien.  They  did  not  pay  this  claim  until  Sep- 
tember 28,  1907,  and  ^d  not  take  an  assign- 
ment of  that  company's  alleged  lien  until 
November  29,  1907.  At  the  time  the  notice 
was  given,  then,  there  was  no  such  conflict 
of  interest  between  themselves  personally  and 
the  bank  as  would  prevent  their  receiving 
notice  on  behalf  of  the  bank.  The  fact  that 
a  conflict  of  Interest  subsequently  developed 
did  not  take  away  the  notice  they  had  al- 
ready received  before  snch  conflict  arose. 
Furthermore,  the  loyalty  of  McClarty,  Bick- 
el, and  Doherty  to  the  bank  in  all  the  trans- 
actions Involved  in  this  action  is  perfectly 
manifest.  In  every  stage  of  the  proceedings 
they  have  shown  their  allegiance  to  the  bank, 
and  It  is  not  because  of  any  willingness  on 
their  part  to  testify  against  the  bank's  In- 
terest that  the  fact  of  notice  was  proved. 

Judgment  affirmed. 


CUMBERLAND  TELEJPHONB  &  TELR 
GRAPH  CO.  V.  LOGSDON. 

(Court  of  Appeals  of  Kentucky.    March  8. 
1911.) 

1.  CovKn  (S  223*)— Appellate  Jubisdiction 
— Shak  Pleading. 

A  sham  counterclaim,  filed  to  obtain  juris- 
diction for  an  appeal  to  the  Court  of  Ap- 
peals, will  not  be  considered  in  determining  the 
amount  In  controversy  on   appeal,   though  the 


trial  court  did  not  strike  it  out  of  the  record. 
as  authorized  by  Civ.  Code  Prac.  {  113,  subsec. 
8,  but  dismissed  It  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dj«.  (  606;   Dec.  Dig.  i  223.*] 

2.  CouBTs  (§  223*)— Appellate  JtraisnicriON 

—Sham  Pleading. 

Under  Ky.  St.  §  950  (Russell's  St.  §  2784). 
prohibiting  appeals  to  the  Court  of  Appeals 
where  the  amount  in  controversy  ia  lean  than 
S20(^  an  appeal  does  not  lie  from  a  judgment 
tor  plaintiff  for  $35,  though  defendant  filed  a 
sham  counterclaim  for  $500. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8  606;   Dec.  Dig.  I  223.*] 

Appeal  from  Circuit  Court,  McLean 
County. 

Action  by  J.  T.  Logsdon  against  the  Cum- 
berland Telephone  &  Telegraph  Company 
From  a  Judgment  for  plaintiff,  defendant  ap 
peals.     Dismissed. 

J.  W.  Boston,  for  appellant  Milton  Clark, 
for  appellee. 

MILLER,  J.  The  appellee,  Logsdon,  a 
farmer  of  McLean  county,  sued  the  appel- 
lant telephone  company  for  $500  damages  for 
breach  of  contract  in  delaying  for  about  four 
months  to  furnish  telephone  service  to  ap- 
pellee. Appellant  counterclalmed  as  follows : 
"Defendant  states  that  If  the  court  should 
adjudge  that  it  has  committed  a  breach  of 
contract  with  the  plaintlfF,  or  with  Rhoades, 
all  of  which  It  denies,  then  and  In  that  event 
It  is  entitled  to  all  the  rents  and  profits  for 
the  services  plaintiff  claims  defendant  should 
have  rendered,  which  reasonably  would  be 
worth  as  much  to  the  defendant  as  to  the 
plaintUr  for  the  time  plaintlfC  claims  to  have 
been  deprived  of  the  use  of  telephone  service, 
and  likewise  defendant  was  deprived  of  the 
like  value  for  being  prevented  from  render- 
ing the  services  for  said  time,  all  of  which 
it  says  would  reasonably  be  worth  the  sum 
of  $500." 

The  court  sustained  a  demurrer  to  this 
counterclaim,  whereupon  appellant  amended 
it  to  read  as  follows:  "Defendant  further 
says  that  it  was  put  to  much  trouble  and 
annoyance  by  the  plaintiff,  J.  T.  Logsdon, 
and  before  it  could  get  to  the  construction  of 
a  line  of  telephone  that  it  might  give  him 
connection  with  its  exchange  aforesaid  he 
threatened  and  did  sue  it  seeking  to  compel 
it  to  place  him  in  connection  with  its  ex- 
change, before  it  could  do  so  in  its  regular 
course  of  work,  as  it  owed  duties  to  the 
public  as  well  as  to  the  plaintiff,  and  in  so 
doing  defendant '  had  to  abandon  other  work, 
and  was  placed  at  much  unusual  and  unnec- 
essary expense  to  give  plaintiff  said  connec- 
tion, and  was  thereby  damaged  in  the  sum 
of  $500,  and  it  pleads  same  as  a  counterclaim 
against  the  plaintiff,  J.  T.  Logsdon,  and 
against  any  claim  of  the  said  Logsdon,  and  it 
asks  judgment  over  against  the  plaintiff  for 
the  sum  of  $500." 
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The  amended  counterclaim  was  contro- 
verted of  record;  and,  the  jury  having  found 
a  verdict  for  the  plaintiff  for  $35,  the  coun- 
terclaim was  dismissed.  From  that  Judg- 
ment, and  a  Judgment  for  plaintiff  for  $35, 
the  company  appeals. 

As  the  statute  forbids  an  appeal  to  this 
court  from  a  Judgment  for  less  than  $200, 
that  portion  of  the  Judgment  which  granted 
appellee  a  Judgment  for  $35  cannot  be  re- 
viewed, unless  the  counterclaim  for  $500  be 
added  to  appellee's  recovery  in  considering 
the  question  of  the  amount  in  controversy. 
Clearly,  the  counterclaim  did  not  state  a 
cause  of  action;  and  It  is  evident  that  It 
was  a  sham  plea,  filed  for  the  purpose  of  ob- 
taining jurisdiction  for  an  appeal  to  this 
court.  And,  although  the  circuit  Judge  did 
not  strike  it  from  the  record,  as  he  might 
have  done  under  subsection  8  of  section  113 
of  the  Civil  Code  of  Practice,  he  properly  dis- 
missed It  upon  the  trial.  Being  a  sham  plea, 
and  without  merit.  It  will  not  be  considered 
In  determining  the  amount  in  controversy. 
This  leaves  the  appellee's  Judgment  for  $35 
as  the  amount  in  controversy,  and  It  being 
less  than  $200,  this  court  Is  without  Jurisdic- 
tion to  review  It.  Ky.  St  8  050  (Russell's  St 
{  2784) ;  C.  &  O.  Ry.  Co.  v.  Roe,  64  S.  W.  1, 
21  Ky.  Law  Rep.  1145 ;  Montgomery  v.  Mont- 
gomery, 78  S.  W.  465.  25  Ky.  Law  Rep.  16S2. 

The  appeal  is  dismissed,  with  damages. 


PAINE  V.  LEVY, 
(Court  of  Appeals  of  Kentucky.     March  8, 

1.  Bills  and  Notes  (|  527»)— Payment— E>ri- 

DENCB. 

Evidence  in  an  action  on  a  note  held  not 
to  snow  payment  as  claimed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  {  527.*] 

2.  Bills  and  Notes  (5  49{>*)— Actions— Bub- 
den  OF  Proof— Payment. 

The  burden  is  on  defendant  in  an  action  on 
a  note  to  show  that  the  debt  represented  there- 
by has  been  paid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §{  1695-1697;  Dec.  Dig.  g 
499.*] 

3.  UsTjRT  (J  113*)— Burden  of  Proof. 

The  burden  is  upon  one  claiming  that  a 
debt  represented  by  a  note  was  usurious  to  show 
what  part  of  tbe  debt,  if  any,  was  usurious. 

[Ed.  Note. — For  other  cases,  see  Usury.  Cent. 
Dig.  fg  308^23 ;   Dec.  Dig.  g  113.*] 

4.  Appeal  and  Error  (g  1009*)— Review— 
FiNDiNQS  —  Conclusiveness  —  Equity 
Cases. 

Where  the  proof  is  conflicting  and  the  ques- 
tion is  doubtful,  the  chancellor's  judgment  will 
not  be  disturbed. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error.  Cent.  Dig.  gg  3070-3978;  Dec.  Dig.  g 
1009.*] 

5.  Limitation  of  Actions  (g  49*)— Accrual 
— Usury. 

Limitations  do  not  begin  to  mn  in  an  ac- 
tion to  recover  usurious  interest  until  the  usury 
has  been  paid,  and  the  renewal  of  a  usurious 


note  is  not  payment  of  the  usury  so  a*  to  start 
limitations  against  it. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dec  Dig.  g  49  ;♦  Usury.  Cent  Dig. 
g  268.] 

6.  UsuBY    (g    100*)— Applicatiow    of    Pat- 

MBNTS. 

Usurious  payments  will  be  applied  at  the 
borrower's  election  first  upon  the  legal  inter<>$t 
due  and  then  upon  the  pnnclpal,  so  that  usnr; 
will  not  be  regarded  as  having  been  paid  until 
the  legal  interest  and  principal  have  been  satis- 
fied. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  gg  219-234 ;  Dec.  Dig.  g  100.*] 

7.  Usury  (g  100*)— Effect— Application  of 
Payuents. 

One  receiving  usurious  interest  cannot  be 
deprived  of  the  principal  and  legal  interest  paid 
him. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  gg  210-234;   Dec  Dig.  g  100.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  J.  Levy  against  F.  G.  Paine. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Samuel  Avritt,  for  appellant  Stanley  B. 
Wolf,  for  appellee. 

SETTTLE,  J.  Appellee  sued  appellant  in 
the  court  below  upon  a  note  of  $603,  execut- 
ed March  13,  1907,  payable  one  day  after 
date  and  bearing  6  per  cent  interest  from 
date.  The  note  was  secured  by  a  mortgage 
of  the  same  date  upon  personal  property. 
Judgment  was  asked  by  appellee  for  tbe 
amount  of  the  note  and  Interest  and  also  for 
the  enforcement  of  tbe  mortgage  lien  sod 
sale  of  the  mortgaged  property  for  its  pay- 
ment Appellant's  answer,  as  amended,  ad- 
mitted the  execution  of  the  note  and  mort- 
gage, but  alleged  that  the  note  contained 
usury  in  a  large  amount;  that  it  bad  been 
fully  paid;  and  that,  if  appellant  were  al- 
lowed credit  for  the  usury  and  other  sums 
he  paid  appellee  thereon,  the  note  bad  been 
overpaid  by  $217.  The  answer  was  made  a 
counterclaim  and  Judgment  prayed  therein 
against  appellee  for  that  amount  Appellee 
by  reply  controverted  the  affirmative  matter 
of  the  answer  and  counterclaim,  and  pleaded 
the  statute  of  limitations  as  to  the  usury 
sought  to  be  recovered  by  appellant  Appel- 
lant filed  a  rejoinder  traversing  the  plea  of 
the  statute  of  limitations  and  other  affirma- 
tive matter  of  the  reply,  which  completeil 
the  issues.  The  circuit  court  allowed  appel- 
lant credit  for  $196  of  usury  found  to  be  hi- 
eluded  in  the  note,  and  gave  appellee  Judg- 
ment against  him  for  $407  with  interest  from 
March  13,  1907;  also  for  the  enforcement 
of  the  mortgage  lien  and  a  sale  of  the  mort- 
gaged property,  or  enough  thereof  to  pay  tbe 
debt  and  costs  of  the  action.  From  that 
Judgment  this  appeal  Is  prosecuted. 

It  appears  from  appellant's  answer  and 
counterclaim,   and  also  from  his  deposition 
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found  In  the  record,  that  he  began  borrowing 
money  from  ai^ellee  as  far  back  as  1002. 
The  first  amount  he  borrowed  was  $100, 
which  he  claims  to  have  paid  back  within  the 
year;  the  other  amounts  borrowed  from  time 
to  time  down  to  1007  were  as  small  as  |50 
and  nerer  greater  than  $100.  On  all  sums 
borrowed  he  claims  to  have  paid  interest 
from  time  to  time  in  advance,  at  the  rate  of 
6  per  cent,  per  month.  If  correct  in  this 
statement.  It  ia  manifest  that  the  interest 
paid  was  largely  in  excess  of  the  legal  rate; 
but  appellant  was  nnable  to  remember,  and 
exhibited  no  statement  which  showed  the 
amount  of  Interest  thus  paid,  or  when  paid, 
except  that  he  produced  a  receipt  for  the  pay- 
ment of  the  first  |100  he  borrowed  of  appel- 
lee, and  another  for  $6,  interest  he  claimed 
to  have  paid  on  the  first  loan.  The  receipt 
shows  that  it  was  executed  tor  interest  paid, 
but  does  not  indicate  upon  what  loan  it  was 
paid,  at  wliat  rate,  or  the  period  covered  by 
it.  According  to  his  testimony,  be  borrowed 
of  appellee  from  1002  down  to  1007,  includ- 
ing the  $100  he  got  when  the  note  sued  on 
was  executed,  $650,  and  during  the  same 
time,  without  being  able  to  fix  dates  or 
amounts,  he  paid  appellee  on  these  loans 
totaling  $650,  various  sums  aggregating  $885 ; 
yet,  after  making  all  these  alleged  overpay- 
ments, be  on  March  13,  1907,  borrowed  an- 
other $100  of  appellee,  and  then  gave  him  his 
note  for  $603  and  the  chattel  mortgage  to  se- 
cure its  payment,  with  the  understanding,  as 
he  admits,  that  $503  of  the  $603  note  was 
what  appellee  claimed  he  owed  him  as  the 
balance  due  upon  the  principal  and  interest 
of  the  former  loans. 

It  is  not  alleged  in  the  answer  and  counter- 
claim that  appellant  is  lacking  in  mental  ca- 
pacity, that  he  was  overreached  in  this  trans- 
action, or  that  he  executed  the  note  and 
mortgage  under  duress ;  and  it  is  beyond  be- 
lief that  in  order  to  Iwrrow  another  $100  of 
appellee,  who  was,  as  he  now  claims,  then 
owing  him  more  than  that  sum  for  overpay- 
ments on  the  former  loans,  appellant  should 
have  executed  to  appellee  the  note  and  mort- 
gage for  $603. 

Appellant  testified  that  he  left  with  his  son 
a  statement  showing  the  various  sums  he  had 
borrowed  of  appellee  and  when  borrowed, 
and  also  the  several  payments  he  had  made 
him  as  well  as  the  date  of  each ;  but  he  did 
not  procure  or  file  the  statement  with  his 
deposition,  although  the  son  lives  in  or  near 
Louisville  and  could  have  been  reached  in  a 
few  minutes'  time. 

It  will  thus  be  seen  that  the  testimony  fur- 
nished by  appellant's  deposition  as  to  the 
usury  and  other  payments  made  by  him  to 
appellee  is  too  vague  and  inconsistent  with 
reason  to  satisfactorily  support  the  defense 
of  payment  interposed  by  his  answer  and 
counterclaim.  His  deposition  constituted  his 
entire  proof  in  the  case,  and  the  burden  was 
upon  him  to  show  that  the  debt  for  which 


the  note  sued  on  was  executed  had  been  paid. 

It  also  devolved  upon  him  to  show  what 
amount  of  usury,  if  any,  is  contained  In  the 
note.  While  his  deposition  fails  to  show  in 
any  definite  sense  the  amount  of  such  usury, 
it  does  sufficiently  establish  the  fact  that 
the  payments  of  usury  were  made  by  him  on 
the  loans  obtained  of  appellee,  and  it  is  evi- 
dent that  some  of  the  usury  that  accrued  and 
was  computed  on  the  loans  was  carried  Into 
the  note  sued  on;  but  it  is  impossible  from 
the  record  before  us  to  determine  the  precise 
amount  It  can  only  be  approximately  ar- 
rived at 

We  find  from  appellee's  deposition,  which 
constituted  his  only  proof,  that  he  loaned 
appellant  various  sums  aggregating  $650,  in- 
cluding the  $100  he  let  him  have,  March  13, 
1007,  when  tiie  note  and  mortgage  were  exe- 
cuted; and  tliat  appellant  at  different  times 
made  Iiim  paymrats  amounting  altogether  to 
$314.  These  loans  and  payments  appear  to 
have  been  taken  from  appellee's  books,  which 
were  not  introduced  in  evidence,  but  were 
willingly  submitted  to  the  inspection  of  ap- 
pellant's counsel  before  be  cross-examined 
appellee ;  and  it  is  patent  that  appellant  was 
ignorant  of  and  unable  to  state  the  entire 
amount  of  money  he  borrowed  of  appellee  un- 
til after  the  latter's  books  had  been  examined 
by  his  attorney.  After  getting  the  necessary 
Information  from  appellee's  books,  appellant 
seemed  to  no  longer  disagree  with  him  as  to 
the  amounts  borrowed,  but  still  disagreed 
with  him  as  to  the  rate  of  interest  charged 
and  payments  made  and  was  unsupported  in 
his  statements  as  to  these  matters,  while  ap- 
pellee's testimony  in  regard  thereto  contra- 
dicted that  of  appellant  and  was  corroborat- 
ed by  the  entries  appearing  in  his  (appellee's) 
books.  We  are  of  opinion  therefore  that  the 
circuit  court  did  not  err  In  reaching  the  con- 
clusion that  $314  constituted  the  aggregate  of 
all  payments  made  by  appellant  to  appellee 
upon  the  amounts  borrowed  of  him.  But,  as- 
suming this  to  be  true,  it  is  still  apparent 
that  appellant's  indebtedness  to  appellee  at 
the  time  he  executed  the  note  and  mortgage 
was  not,  exclusive  of  usurious  interest,  as 
much  as  $603,  the  amount  contained  in  the 
note.  There  was  therefore  some  amount  of 
usurious  interest  included  in  the  note,  and 
this  fact  appellee,  in  giving  his  deposition, 
did  not  deny.  The  amount  of  usury  included 
in  the  note  was  fixed  by  the  circuit  court  at 
$196.  In  other  words,  that  court  was  of  opin- 
ion tliat  appellant's  true  indebtedness  to  ap- 
pellee at  the  time  of  the  execution  of  the  note 
and  mortage,  including  the  $100  then  bor- 
rowed, was  $407  instead  of  $603;  hence  the 
latter  was  given  Judgment  for  $407  with  in- 
terest from  March  13,  1907,  it  being  admitted 
by  appellant  that  nothing  was  paid  by  him 
after  the  execution  of  the  note. 

The  data  furnished  by  the  record  is  not 
sufficiently  definite  to  enable  us  to  demon- 
strate by  the  necessary  calculation  the  pre- 
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<;ise  amount  of  usury  contained  In  tbe  note ; 
but  we  assume  that  the  circuit  court  arrived 
at  the  amount  for  which  Judgment  was  given 
by  computing,  according  to  the  legal  mathe- 
matical rule,  interest  at  6  per  cent,  upon  tbe 
sum  or  sums  borrowed  by  appellant,  from 
the  dates,  respectively,  of  such  borrowing, 
and  allowing  him  credit  for  all  payments  as 
of  the  dates  they  were  made,  respectively. 
The  record  does  not,  however,  disclose  the 
particular  method  adopted  for  the  calcula- 
tion; but  we  will  not.  In  the  absence  of  a 
showing  to  the  contrary,  conjecture  that  the 
calculation  was  incorrectly  made.  Wldle  in 
this  court  judgment  in  a  case  in  equity  will 
be  given  according  to  the  weight  of  the  evi- 
dence and  the  truth  as  it  shall  appear  from 
the  whole  record,  yet,  where  the  proof  is  con- 
flicting and  on  tbe  whole  case  there  is  doubt, 
the  chancellor's  judgment  will  not  be  dls-, 
turbed.  Qnigley  v.  Beam's  Adm'r,  137  Ky. 
325,  125  S.  W.  727;  Flowers  v.  Moorman  & 
Hill,  86  S.  W.  545,  27  Ky.  Law  Rep.  728; 
Campbell  v.  Trosper,  108  Ky.  602,  57  S.  W. 
245,  22  Ky.  Law  Rep.  277;  Bank  of  Camp- 
bellsburg  v.  Minor,  99  S.  W.  227,  30  Ky.  Law 
Rep.  496;  Akers  v.  Akers,  101  S.  W.  353,  31 
Ky,  Law  Rep.  36. 

Appellee's  plea  of  the  statute  of  limitations 
was  properly  disregarded  by  the  circuit  court. 
If,  as  appellant  testified,  the  $100  he  bor- 
rowed of  appellee  in  1902  was,  together  with 
the  usurious  Interest  It  bore,  repaid  that 
year  and  its  payment  closed  the  transaction, 
It  would  seem  that  as  to  such  usury  as  he 
paid  on  that  $100,  tbe  statute  would  bar  a 
recovery.  We  gather  from  the  evidence  as 
a  whole  that  from  the  time  of  the  first  bor- 
rowing in  1902,  which  was  the  f  100  referred 
to,  down  to  the  execution  of  the  note  and 
mortgage,  March  13,  1907,  appellant  was  con- 
tinually in  debt  to  appellee  for  money  bor- 
rowed of  him,  paying  him,  or  being  charged 
by  him,  usurious  interest  at  some  rate  there- 
on, and  that  tbe  principal  and  legal  interest 
of  none  of  the  sums  borrowed  by  appellant  of 
appellee  was  ever  fully  paid  before  he  would 
procure  of  the  latter  another  loan  which, 
when  made,  would  be  merged  with  what  ap- 
pellant was  owing  on  former  loans  into  a 
new  obligation,  thereby  mailing  each  obliga- 
tion, as  created,  contain  some  part  of  the 
usurious  Interest  with  which  he  bad  been 
charged  and  a  part  of  which  he  had  paid 
from  the  beginning,  and  in  this  way  a  con- 
siderable part  of  such  usury  was  carried  in- 
to the  note  of  March  13,  1907. 

The  statute  of  limitations  does  not  begin 
to  run  in  an  action  to  recover  usurious  inter- 
«st  until  the  usury  has  been  paid.*  Fltzpat- 
rlck  V.  Apperson's  Ex'x,  79  Ky.  272 ;  Roberts 
T.  Thomas,  4  Ky.  Law  Rep.  227;  Anderson 
V.  Trimble,  37  8.  W.  71,  18  Ky.  Law  Rep. 
507;  Bumslde  v.  Mealer,  80  S.  W.  785,  26 
Ky.  Law  Rep.  79.  Notwithstanding  the  stat- 
ute requiring  suits  to  recover  usury  to  be 


brought  within  a  year  from  the  time  It  was 
paid,  while  any  pert  of  an  obligation  upon 
which  usury  has  been  paid  remains  undis- 
charged, the  obligor  may  have  it  purged  of 
tbe  usury,  although  paid  more  than  a  year 
before  suit.  And'  this  would  be  so,  though 
the  obligation  may  have  been  repeatedly  re- 
newed or  one  or  more  of  such  renewals  made 
to  Include,  with  tlie  original  debt,  another  or 
others  owing  by  tbe  obligor  to  the  holder. 
In  brief,  the  renewal  of  a  note  tainted  with 
usury  is  not  a  payment  of  the  usury,  and  the 
statute  of  limitations  as  to  the  nsuiy  does 
not  begin  to  run  at  completion  of  the  nova- 
tion. So  long  as  the  usury  can  be  traced  it 
may  be  extracted.  Rndd  v.  Planters'  Bank, 
78  Ky.  513;  Nail  v.  Farmers'  Bank,  5  Ky. 
Law  Rep.  122. 

The  reason  for  this  rule  is  that  payments, 
though  made  by  a  borrower  as  usury,  will, 
at  his  election,  be  applied  first  upon  tbe  legal 
Interest  then  due,  and  then  upon  tbe  princi- 
pal, so  that,  if  he  elects,  no  usury  can  be  re- 
garded as  liaving  been  paid  until  tbe  satis* 
faction  of  tbe  principal  and  legal  interest. 
Neal  V.  Rouse,  93  Ky,  151,  19  S.  W.  171.  14 
Ky.  Law  Rep.  128;  Bank  of  RusseUviUe  v. 
Coke,  45  S.  W.  867,  20  Ky.  Law  Rep.  291 ; 
Crenshaw  v.  Crenshaw,  69  S.  W.  962,  24  Ky. 
Law  Rep.  600;  Crenshaw  v.  Duff's  Ex'r,  113 
Ky.  012,  69  S.  W.  962,  24  Ky.  Iaw  Rep.  718 ; 
Day's  Adm'r  v.  Davis,  47  S.  W.  769.  20  Ky. 
Law  Rep.  869. 

Although  the  law  permits  the  recovery  of 
usury  paid,  or  that  tbe  claim  sued  on  be 
purged  of  usury,  it  does  not  forfeit  tbe  mon- 
ey of  tbe  usurer.  He  cannot  be  deprived  of 
his  principal  and  legal  interest,  and  these 
the  judgment  gives  him. 

There  being  no  error  apparent  in  the  Judg- 
ment of  the  circuit  court,  it  is  affirmed. 


GILLIAM  V.  GUFFT. 

(Court  of  Appeals  of  Kentucky.     March  8, 
1911.) 

1.  Gdabdian  ANn  Ward  (S  157*)— Account- 
ing— BnBDEW  OF  Pboof. 

Ttie  burden  was  upon  a  statutory  ward, 
Buin^  her  guardian  for  an  accounting  for  money 
received,  to  overcome  the  prima  {acie  case  made 
by  a  receipt  given  by  her  for  such  money. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  ${  511-513;  Dec  Dig.  | 
157.*] 

2.  Appeal  awd  Erbob  (§  1009*>— Findings  of 
GhancelIiOB — Conclusiveness. 

The  chancellor's  findings  will  not  be  dis- 
turl)ed,  where  the  fact  found  is  doubtful,  and 
the  evidence  to  establish  it  is  as  strong  as  the 
evidence  against  it 

[Fd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  3970-^978;  Dec.  Dig.  { 
1009.^) 

3.  GnABDIAN  AND  WABD  (|  157») — ACCOUNT- 
ING —  PBOCEKDINGS  —  SUFFICIBKCT  OF  Evi- 
dence. 

In  proceedings  against  a  statutory  guardian 
for  an  accounting,  evidence  held  to  sustain  a 
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finding  tbat  the  ward   received  a  certain  sum, 
-which  she  claimed  had  not  been  accounted  for. 
[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Dec.  Dig.  {  157.*] 

Appeal  from  circuit  Court,  Butler  County. 

Action  by  Eunice  I.  Oilliam  against  A.  Guf- 
ty.  From  a  judgment  for  defendant,  plaln- 
tur  appeals.    Affl^iued. 

N.  T.  Howard  and  Gardner  &  Wood,  for 
appellant. 

MILLER,  J.  The  appellee  Is  the  father  of 
the  appellant,  and  was  her  statutory  guar- 
dian. The  appellant  became  of  age  on  Oc- 
tober 17,  1907,  and  In  January,  1908,  the  ap- 
pellee made  his  final  settlement  as  her  guar- 
-dian  In  the  Butler  county  court.  It  showed 
that  he  owed  the  appellant  something  over 
$2,100.  The  settlement  was  approved  at 
the  February  term,  1908,  of  the  Butler  coun- 
ty court,  and,  among  other  credits,  it  showed 
that  appellee  was  given  credit. for  the  fol- 
lowing payments  of  money  to  the  appellant: 

Voucher  No.  6  (Nov.  2, 1907),  for. ...  $  500  00 
Voucher  No.  7  (Nov.  15,  1907), *'  ...  500  00 
Voucher  No.  ^  (Dec.  20,  1907), "...     1,194  20 

On  September  29,  1906,  appellant  conveyed 
her  farm  of  about  100  acres  to  her  father, 
for  a  consideration  of  $400,  which  sum,  It  Is 
alleged,  is  much  less  than  its  value.  On  May 
7,  1910,  about  2%  years  after  the  settlement, 
appellant  brought  this  suit  against  her  guar- 
dian, alleging  that  she  had  signed  and  deliv- 
ered voucher  No.  7,  for  $500,  to  her  father, 
on  November  2,  1907,  upon  his  agreement  to 
<lepo8lt  that  sum  of  money  to  her  credit  In 
the  Morgantown  Deposit  Bank,  soon  after  the 
signing  and  delivery  of  the  receipt,  but  that 
he  bad  wholly  failed  to  do  so,  although  he 
had  taken  credit  for  the  $500  In  bis  settle- 
ment. The  petition  further  alleges  that 
when  appellant  delivered  voucher  No.  9,  for 
$1,194.20,  to  her  father  on  December  20, 
1907,  he  paid  her  only  $994.20  by  check,  but 
that  on  November  21,  1906,  and  before  this 
suit  was  filed,  he  had  deposited  the  remain- 
ing $200  called  for  by  voucher  No.  9  to  her 
credit  in  the  John  M.  Carson  Banking  Co.'s 
Bank,  and  that  she  had  since  received  It 
She  brought  this  action  in  May,  1910,  2H 
years  after  the  settlement,  in  which  she 
seeks  to  recover  the  $500,  represented  by 
voucher  No.  7,  of  November  15, 1907,  the  un- 
paid Interest  on  the  $200  balance  from  De- 
cember 20,  1907,  to  November  21,  1908,  the 
day  It  was  paid,  $316,87,  rent  for  the  farm, 
$10,  the  value  of  the  timber  cut  therefrom, 
and  a  rescisslcm  of  the  conveyance  for  the 
farm.  All  matters  In  controversy,  however, 
with  the  exception  of  the  $500  called  for  by 
vouf her  No.  7,  have"  been  settled  between  the 
.parties,  and  are  no  longer  in  dispute. 

The  payment  of  this  $500  raises  a  clear-cut 
issue  of  fact,  and  the  evidence  upon  that  Is- 
sue is  sharply  conflicting  and  wholly  Irrec- 


oncilable. The  appellee  swears,  positively, 
that  he  paid  this  $500  In  greenback  currency 
to  the  appellant  on  November  15,  1907,  In 
the  front  room  of  his  residence,  and  took  the 
voucher.  No.  7,  as  evidence  of  the  payment. 
The  appellant,  on  the  other  band,  admits 
that  she  signed  the  voucher  in  the  room  Indi- 
cated, but  denies,  with  equal  posltiveness, 
that  her  father  ever  paid  her  the  money. 
She  states  that  vouchers  6  and  7  were  l>otli 
written  and  signed  on  November  2,  1907,  and 
that  voucher  No.  6  was  given  for  the  $o00 
which  her  father  deposited  to  her  credit  In 
the  Morgantown  Bank  on  the  preceding  day, 
November  1st ;  while  voucher  No.  7,  although 
signed  on  November  2d,  was  postdated  to 
November  18th,  "for  lack  of  money  on  hand 
for  settlement  at  that  time."  The  appellee 
says,  however,  that  voucher  No.  6,  of  date 
November  2d,  was  written  on  November  15th, 
and  given  for  the  $500  which  he  had  deposit- 
ed in  the  bank  to  appellant's  credit  on  No- 
vember Ist.  No  other  witness  testifies  as  to 
the  payment  of  this  money,  and  it  is  not 
claimed  by  either  party  that  any  other  per- 
son was  present  When  Voucher  No.  .7  was 
signed,  or  when  the  money  Is  claimed  to  hare 
been  paid. 

No  explanation  Is  given  for  the  long  delay 
—from  January,  1908,  to  May,  1910— in 
bringing  this  suit  The  appellant's  receipt 
made  a  prima  facie  case  for  appellee.  The 
burden  of  proof  was  upon  the  appellant  to 
make  oat  her  case,  by  overcoming  her  re- 
ceipt and  that  she  has  failed  to  do  so.  The 
facts  of  this  case  bring  It  within  the  well- 
established  rule  that  the  finding  of  the  chan- 
cellor on  an  Issue  of  fact  will  not  be  dis- 
turbed by  this  court.  If  the  truth  of  the 
matter  Is  in  doubt,  and  the  evidence  In  favor 
of  his  finding  Is  as  strong  as  the  evidence 
against  it  Roberts  v.  Williams,  90  S.  W. 
565,  28  Ky.  Law  Rep.  1084;  Wilson  ▼.  Hall, 
101  S.  W.  889,  31  ICy.  Law  Rep.  119;  Sebree 
V.  Thompson,  104  S.  W.  781,  31  Ky.  Law  Rep. 
1148.-  Under  all  the  circumstances,  we  are 
not  inclined  to  disturb  this  finding  of  fact  of 
the  chancellor. 

Judgment  afilrmed. 


CAPERTON'S  EX'X  v.  TODD  et  al. 
(Conrt  of  Appeals  of  Kentucky.    March  7, 
1911.) 
Wirxs  (§  684*)— CoNSTBucTTON— Income. 

A  testamentary  gift  to  a  legatee  of  the 
income  on  $5,(XX),  payable  annually  for  life,  is 
a  gift  of  the  income  of  $5,000  set  apart  for 
the  legatee,  after  deducting  the  tax,  fees,  and 
costs  of  administration  of  the  fund. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  $  1621 ;   Dec  Dig.  f  684.»] 

Extoislon  of  opinion. 

For  former  opinion,  see  132  S.  W.  1038. 

NUNN,  J.    The  parties  to  this  action  ap- 
pear to  be  in  doubt  as  to  the  meaning  of 
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the  opinion.  Appellant  claims  tbat  under  it 
appellees  are  entitled  to  the  income  from 
$5,000  eacb  after  deducting  tbe  tax,  fees,  and 
costs  of  administration  of  tUs  fund.  Appel- 
lees claim  tliat  tlie  income  should  be  paid 
to  them  without  any  deductions  therefrom. 
The  opinion  was  drafted  with  the  view 
of  carrying  out  the  intention  expressed  by 
the  appellant.  The  testator  did  not  intend 
to  give  them  an  annuity  of  $300,  or  be  would 
have  said  so  explicitly;  I>e8idea,  if  he  meant 
that,  why  did  he  say  the  income  from  $5,- 
000?   Hence  appellant's  contention  is  right 


GREEN   RIVER  CHEMICAL  CO.  et  al.   t. 

BOARD  OF  TRUSTEES  OF  TOWN 

OF  ROCKPORT. 

(Court  of  Appeals  of  Kentucky.    March  7, 

1911.) 

]    Deeds  (j   155*)— Cohditionb— "Manufac- 

TCBINO  BUSINESS." 

A  deed  to  a  company  organized  to  manufac- 
ture chemicals,  providing  for  sale  of  the  land 
on  cessation  of  use  for  "manufacturing  busi- 
ness," did  not  require  any  particular  kind  of 
manufacturing  business  to  be  continued. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §1  488-495 ;   Dec  Dig.  {  15o.» 

For  other  definitions,  see  Words  and  Phrases. 
Tol.  5,  pp.  4344-4346 ;   toI.  8,  p.  7716.] 

2.  Evidence  (§  448*)- Testimony  Affkctino 
Deed — A  dmissibilitt. 

Intention  of  parties  to  a  deed  can  be  shown 
by  extraneous  eyldence  only  when  the  deed  is 
ambiguous. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  J  2068;  Dec.  Dig.  S  448.*] 

3.  Evidence  (§  456*)- Testimony  Affecting 

Dee  D— A  DM  1 881BII.ITY . 

Parol  evidence  is  inadmissible  to  show  the 
meaning  of  "manufacturing  business"  in  a  con- 
dition in  a  deed  requiring  continuation  of  such 
business. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2105 ;  Dec.  Dig.  i  450.*] 

4.  Municipal  Cobpobations  (§  225*)- Ultea 
Vibes  Acts— Right  to  Complain.  . 

A  town  cannot  recover  land  conveyed  m 
aid  of  a  manufacturing  enterprise,  because  the 
conveyance  was  ultra  vires,  where  no  taxpayer 
complains,  and  the  grantee  has  expended  much 
money  in  improvements. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §!  620-643;  Dec.  Dig. 
§  2fe.*] 

Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  the  Board  of  Trustees  of  the 
Town  of  Rockport  Ohio  county,  Kentucky, 
against  the  Green  River  Chemical  Company 
and  others.  Judgment  for  plaintifC,  and  de- 
fendants appeal.  Reversed  and  remanded, 
with  directions. 

Barnes  &  Anderson,  for  appellants.  J.  E. 
Fogle  and  Wilson  &  Crowe,  for  appellee. 

NUNN,  J.  On  December  9,  1902,  appellee 
purchased  a  small  piece  of  land  adjoining  the 
town  of  Rockport,  but  which  has  since  been 
inclurlcd  within  the  corporate  limits  of  the 
town,  and  on  the  same  day  conveyed  it  by 


deed  to  appellant  In  consideration  of  $1,  "and 
the  further  consideration  that  in  the  event 
the  second  party,  their  successors  or  assigns, 
shall  cease  to  do  a  manufacturing  business  on 
the  lot  hereinafter  described,  then,  the  said 
lot  shall,  at  once,  become  for  sale  and  tbat 
the  first  party  shall  have  first  call  on  pur- 
chase of  said  lot,  and  in  the  event  the  flri;t 
party  shall  purchase  said  lot  then  the  first 
party  shall  have  a  credit  of  $500  in  the  pur- 
chase price  of  said  lot"  etc.  Appellant  ob- 
tained this  lot  for  the  purpose  of  erecting  a 
plant  to  manufacture  wood  alcohol,  charcoal, 
acetate  of  lime,  and  other  by-products.  It 
erected  thereon  a  large  chemical  plant  retort 
room,  charcoal  room,  drying  kiln,  and  all 
machinery,  appliances,  and  equipments  nec- 
essary for  that  purpose,  and  operated  it  un- 
til 1907,  when  it  sold  the  plant  to  a  person 
by  the  name  of  Bohannon,  who  has  since 
ceased  to  operate  it  for  such  purix>se.  In 
1003  appellant  procured  a  sawmill  manufac- 
turing plant  to  be  established  on  a  part  of 
the  lot,  in  the  name  of  Burgess  &  Co.,  who 
operated  it  for  some  time  under  that  name, 
and  then  sold  it  to  one  Moffitt  and  others, 
who  operated  it  for  some  time,'  and  then  a 
corporation  was  formed,  which  took  it  over, 
and  has  been  ever  since,  and  is  now,  oper- 
ating it  in  the  name  of  the  "Rockport  Saw- 
mill  Company."  These  parties  have  spent 
considerable  money  in  erecting  this  sawmill 
plant  and  are  now  working  35  or  40  per- 
sons every  day,  and  pay  out  $500  or  $tK)0 
every  week.  The  railroad  company  at  that 
point  has  run  a  spur  down  by  the  mill  and 
on  to  a  coal  mine  situated  on  the  river  a 
short  distance  below  the  mill. 

Appellees  instituted  this  action  for  a  re- 
covery of  the  land,  upon  the  idea  that  ap- 
pellant had  ceased  manufacturing  wood  al- 
cohol and  its  by-products.  It  asks  that, 
in  the  event  they  cannot  recover  the  lot  It 
be  sold  and  its  lien  for  $500  be  enforced 
under  that  part  of  the  deed  copied  lierein. 
The  contract  as  expressed  in  the  deed  from 
appellee  to  appellant  authorized  apiiellant 
to  dispose  of  the  property,  but  required  that 
a  manufacturing  plant  be  conducted  on  tbe 
lot,  and  (t  that  business  ceased  then  tbe  lot 
should  be  sold  and  the  city  should  have  a 
lien  for  $500.  The  uncontradicted  proof 
shows  tbat  a  manufacturing  business  has 
been  conducted  on  the  lot  ever  since  soon 
after  the  date  of  the  deed  to  tbe  present, 
and  it  api>ear8  that  this  mill  is  a  valuable 
adjunct  to  the  town.  Tbe  deed  did  not  re- 
quire a  continuation  of  the  manufacture  of 
wood  alcohol,  but  only  required  a  manufac- 
turing business,  without  specifying  any  par- 
ticular kind.  Appellee  Introduced  consider- 
able proof  showing  what  the  intention  of  the 
makers  of  tbe  deed  was.  Such  proof  is  only 
admissible  when  the  language  of  the  deed 
is  ambiguous,  which  Is  not  true  In  this  case. 
The  words  used,  "manufacturing  business," 
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are  plain,  and  need  no  explanation  by  wit- 
nesses. Consequently  such  testimony  was 
not  competent 

It  is  agreed  that  tlie  city,  as  a  corporate 
body,  bad  no  right  to  make  this  conveyance, 
and  tbat  it  bad  no  right  to  purchase  any  real 
estate,  except  for  park  and  cemetery  purpos- 
es. Conceding  this  to  be  correct,  it  did,  how- 
ever, make  the  conveyance  to  appellant. 
Mrs.  Campfield,  from  whom  the  city  pur- 
chased the  lot,  is  not  complaining,  nor  is 
any  taxpayer  of  the  city;  and  it  is  certainly 
not  right  for  the  city,  after  having  induced 
persons,  by  means  of  the  conveyance,  to 
spend  from  $20,000  to  $40,000  in  establishing 
a  manufacturing  plant,  to  recover  the  lot 
and  all  the  improvements  thereon.  At  the 
time  the  action  was  instituted,  and  at  the 
time  of  trial,  It  appears  there  was  a  manu- 
facturing establishment  in  operation  on  the 
lot,  and  this  action  was  prematurely  brought 

For  these  reasons,  the  Judgment  is  re- 
rersed,  and  the  case  remanded,  with  direc- 
tions to  dismiss  appellee's  i)etitlon. 


LEOPOLD  V.  NEWPORT  COAL  CO. 

(Court  of  Appeals  of  Kentucky.     March  7, 
1911.) 

Master  and  Sebvant  (S  304*)  —  Injtjbt  to 
Third  Persons— Nequgence  of  Servant— 
Failure  to  Warn. 

Where  plaintiff  had  assisted  defendant's 
driver  to  unload  liis  wagon  in  a  narrow  passage, 
in  order  that  he  himself  might  drive  throngli, 
and  knew  that  the  driver  was  backing  the  team, 
«8  was  necessary  in  order  to  get  out,  the  driver 
was  not  negligent  in  failing  to  warn  plaintiff 
to  keep  out  of  the  way. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  SM.*] 

Appeal  from  Circuit  Court  Campbell 
County. 

Action  by  J.  P.  Leopold  against  the  New- 
port Coal  Company.  From  a  Judgment  for 
defendant  plaintiff  api>eals.    Affirmed. 

J.  Edward  Boltz  and  V.  O.  Williams,  for 
appellant    Frank  V.  Benton,  for  appellee. 

CARROLL^  J.  The  appellant,  In  this  ac- 
tion to  recover  damages  for  personal  in- 
juries against  the  appellee,  charged  in  bis 
petition  tbat  a  servant  of  appellee,  while 
delivering  coal  to  the  Bonning  Hotel,  dumped 
a  load  In  a  driveway  of  the  hotel,  and  tbat 
In  attempting  to  back  his  horses  and  wagon 
out  of  the  driveway  be  backed  and  drove 
bis  horses  in  sucb  a  careless  and  negligen 
manner  that  the  wagon  was  backed  upon 
and  struck  appellant  with  great  force,  press- 
ing him  against  the  wall  of  the  hotel,  thereby 
bruising  and  permanently  injuring  him.  The 
answer  was  a  traverse,  and  plea  of  contribu- 
tory negligence.  Upon  a  trial  before  a  Jury, 
a  verdict  was  returned  in  favor  of  appellee, 
and  Judgment  entered   accordingly.     A  re- 


versal is  asked  for  alleged  error  of  the  court 
In  mlsinstructing  the  Jury. 

Briefly  the  facts  are  these :  The  appellant 
Is  a  farmer,  and  on  the  day  be  was  injured 
had  driven  into  Newport,  stopping  with  his 
horse  and  wagon  at  the  Bonning  Hotel.  This 
hotel  has  a  driveway  or  wagon  shed,  paved 
with  brick,  which  opens  on  the  street.  Al>out 
noon  an  employ^  of  the  appellee  coal  com- 
pany arrived  with  a  two-horse  wagon  load  of 
coal,  and  drove  In  this  passway  to  the  place 
where  the  coal  was  to  be  unloaded.  Appel- 
lant could  not  get  his  wagon  out  until  the 
coal  was  unloaded,  as  the  coal  wagon  block- 
ed the  passway;  and,  being  in  a  hurry,  he 
assisted  In  unloading  the  coal.  After  the 
coal  was  unloaded,  it  was  necessary  to  back 
tbe  coal  wagon,  to  which  the  two  horses 
were  hitched,  out  of  the  pns.sway  to  the 
street.  While  the  driver  was  backing  the 
wagon,  appellant  attemp'ted  to  pass  between 
tbe  wagon  and  tbe  wall,  from  the  rear  of 
the  wagon  to  tbe  front  of  tbe  horses,  when 
the  wheels  of  the  wagon  swerved,  with  the 
result  that  one  of  the  wheels  struck  the  ap- 
pellant and  pressed  him  against  the  wall, 
causing  tbe  injuries  of  which  be  complains. 

Tbe  court  instructed  tbe  Jury,  in  substance, 
tbat  If  they  believed  from  the  evidence  that 
tbe  appellee's  employ^  in  charge  of  tbe  horses 
and  wagon  was  negligent  in  handling,  driv- 
ing, or  backing  the  horses  or  wagon,  they 
should  find  for  the  appellant;  and,  on  the 
other  hand,  if  they  believed  he  exercised  or- 
dinary care  in  handling  and  backing  the 
horses,  or  that  tbe  swerving  of  the  wheels 
was  an  accident  that  the  driver  by  the  exer- 
cise of  ordinary  care  could  not  have  antici- 
pated or  guarded  against,  they  should  find 
for  the  appellee.  They  were  further  properly 
instructed  as  to  the  measure  of  damages, 
and  also  told  that  If  the  appellant,  in  at- 
tempting to  come  from  the  rear  to  the  front 
of  the  wagon  while  it  was  in  motion,  failed 
to  exercise  that  degree  of  care  for  his  own 
safety  which  ordinarily  prudent  persons  or- 
dinarily exercised  under  the  same  or  sim- 
ilar circumstances,  and  that  the  failure  on 
bis  part  to  exercise  this  degree  of  care  con- 
tributed to  his  Injuries,  and  but  for  sucb 
lack  of  care  on  his  part  be  would  not  have 
been  injured,  they  should  find  for  the  appel- 
lant 

An  examination  of  the  evidence  satisfies 
us  that  the  injuries  received  by  the  appellant 
were  caused  by  bis  own  negligence,  or  by 
an  accident  that  the  driver,  who  was  exercis- 
ing ordinary  care,  could  not  have  anticipated 
would  happen.  Appellant  knew  tbat  the 
wagon  was  being  backed  out,  and  with 
knowledge  of  this  fact  be  attempted  to  go 
between  It  and  tbe  walL  It  is  probable  that, 
as  to  a  person  who  did  not  know  the  wagon 
was  going  to  be  backed  out,  it  would  have 
been  negligence  on  tbe  part  of  tbe  driver  to 
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have  failed  to  give  some  warning  that  he 
was  going  to  back,  or  to  bare  looked  around 
for  the  purpose  of  seeing  if  any  person  was 
in  the  way  of  the  wagon.  But  It  cannot  fair- 
ly be  said  that  he  owed  to  appellant  the 
duty  of  looking  behind  him,  or  the  duty  of 
giving  warning,  as  appellant  knew  as  well 
as  the  driver  did  what  the  driver  was  going 
to  do  and  what  he  was  doing.  The  instruc- 
tions fairly  submitted  the  law  of  the  case, 
and  we  do  not  see  how  the  Jury  could  well 
have  found  a  different  verdict. 
Wherefore  the  Judgment  is  affirmed. 


SIMPSON  et  al.  v.  SMITH  et  al. 

Court  of  Appeals  of  Kentucky.    March  7, 

1911.) 

Husband  and  Wife  (|  193*)— Disabilities 

OP     COVERTUBK  —  CONVEYANCES  —  OaPACITT 

TO  Convey. 

A  married  woman's  separate  deed  was  not 
a  valid  conveyance,  where  her  husband  neither 
joined  nor  conveyed  as  required  by  Ky.  St.  §8 
506,  2128  (Russell's  St.  §§  2076,  4631). 

[E3d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {{  716-718 ;  Dec.  Dig.  |  103.*} 

Appeal  from  Circuit  Court,  Garrard 
County. 

Action  by  Luther  Smith  and  another 
against  William  Simpson  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

William  Hemdon,  for  appellants.  R.  H. 
Tomlinson,  for  appellees. 

NUNN,  J.  This  action  was  instituted  for 
the  recovery  of  about  one-half  acre  of  land 
in  Oarrard  county.  A  Judgment  of  recovery 
was  obtained,  and  this  appeal  is  prosecuted 
therefrom. 

The  facts  of  the  case  are :  On  October  23, 
1906,  Celia  Smith,  wife  of  appellee  Luther 
Smith,  made  and  executed  a  deed  conveying 
this  piece  of  land  to  William  Dyebouse  at 
the  price  of  $10.  The  husband  never  Joined 
in  the  conveyance.  Afterwards,  in  April, 
1908,  Dyehouse  desired  to  sell  this  land,  but 
could  not,  as  the  husband  liad  not  Joined  in 
the  deed  with  his  wife.  Dyehouse  and  the 
husband  entered  Into  an  agreement  'in  which 
Luther  Smith,  the  husband,  was  to  repur- 
chase the  property  from  Dyehouse  at  the 
price  of  $00  and  Dyehouse  and  wife  were  to 
convey  it  to  him.  Luther  Smith  went  to 
town  on  the  day  agreed  upon,  but  Dyehouse 
would  not  make  him  a  general  warranty 
deed,  unless  he  first  signed  the  deed  his 
(Smith's)  wife  had  executed.  This  be  agreed 
to,  and  did  do,  and  the  clerk  interlined  the 
oertiflcate  on  the  record,  by  inserting  the 
words  "and  Luther  Smith."  Dyehouse  then 
asked  him  $100  for  the  property,  and  Smith 
contended  with  him  that  he  had  agreed  to 
make  him  a  conveyance  for  $90.  They  ex- 
changed words  over  the  matter  for  a  short 


time,  and  Smith  left  the  room,  and  returned 
shortly  with  the  other  $10,  and  said  that  he 
would  give  the  $100.  Milo  Simpson,  a  brotli- 
er  of  appellant  William  Simpson,  was  pres- 
ent, and  he  remarked  to  Smith:  "It  Is  too 
late;  it  is  already  conveyed  to  William 
Simpson."  Luther  Smith  averred  in  his  pe- 
tition that  this  was  a  scheme  on  the  part  of 
the  two  Simpsons  and  Dyehouse  to  get  his 
signature  to  the  deed  that  his  wife  executed, 
and  that  they  never  had  any  intention  that 
the  lot  should  be  conveyed  to  him.  He  intro- 
duced considerable  proof  to  establish  these 
allegations,  and  appellants  introduced  as 
much  to  the  contrary. 

However  this  matter  be,  Celia  Smith  nev- 
er parted  with  her  title  to  the  land,  as  ber 
attempted  conveyance  was  void.  It  is  pro- 
vided in  section  2128,  Ky.  St.  (Russell's  St  f 
4631),  that  a  married  woman  cannot  sell  and 
convey  her  real  estate  unless  her  husband 
Join  with  her.  Section  506  (section  2076)  pro- 
vides that  a  conveyance  of  a  married  woman 
may  be  by  Joint  deed  of  the  husband  and 
wife,  or  by  separate  instrument;  but  in  the 
latter  case  the  hneband  must  convey  first. 
There  is  no  pretense  In  the  case  at  bar  that 
the  husband  Joined  with  the  wife,  or  that  he 
conveyed  to  Dyehouse  before  she  made  ber 
attempted  conveyance. 

Therefore  the  lower  court  did  not  err  In 
adjudging  the  property  to  her.  and  the  ruling 
of  the  lower  court  is  affirmed. 


8LAVBN  et  al.  v.  DORITT. 

(Court  of  Appeals  of  Kentucky.    March  3. 
1911.) 

1.  Adverse  Possession  (|  14*)— Intention— 
Actual  Possession. 

Mere  intention,  unaccompanied  by  an  &c- 
tual  taking  of  possession  which  Is  hostile  and 
can  be  seen  by  the  world,  will  not  carry  pof- 
session  beyond  the  lines  Indicated  by  actual  pos- 
session. 

[Ed.  Note.-^For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  SI  77-81 ;   Dec.  Dig.  §  14.«J 

2.  Adverse   Possession    (5   97*)— Constbuc- 
tive  Possession— Colob  of  Title. 

Thoueh,  where  one  claims  under  color  of 
title  and  is  in  actual  possession  of  a  part  of 
the  land  within  his  boundary,  the  law,  by  con- 
struction, carries  his  possession  to  the  full  ex- 
tent of  bis  boundary,  where  he  claims  title  b.r 
adverse  possession  only,  be  acquires  no  title  to 
any  land  except  that  which  is  in  his  actual 
possession,  as  there  can  be  no  constructive  pos- 
session without  color  of  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |§  537-541;  Dec.  Die.  { 
97.*] 

3.  Advebse  Possession  (§  114*)— Extent  of 
Possession— Evidence. 

In  ejectment  for  181^  acres  of  land,  where 
plalntltF  had  cleared  and  fenced  only  about  20 
acres  at  one  end  of  the  tract,  and  rested  his 
cUiIm  on  adverse  possession  for  15  years  of  the 
entire  tract,  evidence  held  insufficient  to  show 
a  possession  extending  to  the  entire  tract. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §  685 ;    Dec.  Dig.  {  114.*] 


•For  other  casei  see  same  topic  and  aectlon  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  iDdaxa 
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Appeal  from  Qrcult  Court,  Whitley  Coun- 
ty. 

Action  by  B.  K.  Dorlty  against  Emanuel 
Slaven  and  otherg.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

E.  L.  Stepbens,  William  Low,  Geo.  P.  John- 
son, and  I.  N.  Steely,  for  appellants.  H.  H. 
Tye  and  R.  L.  Pope,  for  appellee. 

MIUjER,  3.  This  is  a  suit  in  ejectment 
brought  by  E.  K.  Dorlty  against  bis  father, 
H.  G.  Dorlty,  and  the  other  children  of  H. 
C.  Dorlty,  to  recover  a  small  tract  of  land 
on  Laurel  branch  and  the  waters  of  Bear 
creek,  in  Whitley  county.  The  Jury  found 
for  the  plaintiff,  and  the  defendants  have  ap- 
pealed. 

H.  G.  Dorlty,  the  father,  owned  and  lived 
upon  what  la  known  as  the  "Abbott  Survey," 
or  patent  of  260  acres.  In  1854  Wait  and 
Hudson  patented  9,600  acres  of  land,  which 
included  the  Abbott  survey  within  its  boun- 
dary, but  expressly  excepted  it  as  being  a 
senior  patent  All  the  land  west  of  the  Ab- 
bott survey.  Including  the  land  in  controver- 
sy, was  embraced  within  the  Walt  and  Hud- 
son patent  of  1854.  In  1882  H.  C.  Dorlty  and 
his  two  sons,  the  appellee  E.  K.  Dority  and 
Emanuel  Dorlty,  surveyed  as  vacant  land  200 
acres  on  the  west  side  of,  and  adjoining,  the 
Abbott  survey,  upon  which  H.  C.  Dority  then 
lived.  This  survey  was  made  upon  the  Idea 
that  the  200  acres  of  vacant  land  was  not 
embraced  within  the  Wait  and  Hudson  pat- 
ent, or  within  any  patent.  In  1884  the  ap- 
IHillee  E.  K.  Dorlty  settled  upon  the  northern 
end  of  this  200-acre  tract,  built  a  house 
thereon,  and  cleared  and  cultivated  some  10 
acres  of  the  land.  In  1881,  the  Wait  and 
Hudson  9,600-acre  tract  having  come  Into 
the  possession  of  Van  Winkle  and  Chamber- 
lain, and  it  being  apparent  that  the  title  of 
the  Doritys  to  the  200  acres  they  had  sur- 
veyed in  1882  was  Inferior  to  the  Walt  and 
Hudson  patent  of  1854,  E.  K.  Dority  and 
Van  Winkle  made  the  following  agreement: 
"July  29.  1891.  In  1882  together  with  my 
father,  H.  C.  Dougherty  and  my  brother 
Manuel  Dougherty  we  laid  an  entry  on  200 
acres  of  land  on  waters  of  Bear  cre^,  Whit- 
ley Co.,  Ky.  &  for  said  entry  a  Ky.  Patent 
was  issued  In  our  names.  It  now  appears 
to  me  that  said  patent  is  located  within  and 
Is  inferior  in  law  &  age  to  the  Wait  &  Hud- 
son 9600  acre  patent,  owned  by  Chamberlain 
and  Van  Winkle,  and  whereas  I  have  proba- 
bly built  my  bam  within  this  200  acre  patent 
and  desire  to  Improve  some  land  to  farm 
on  which  is  within  said  200,  I  agree  to  pay 
thirty  dollars  for  100  acres  $30.00  for  the 
farm  (surface  right)  whenever  a  deed  for 
said  100  acres  is  ofTered  by  them  to  me.  My 
is  not  to  act  against  sd.  Van  Winkle  & 
Chamberlain.  In  case  I  have  not  all  the 
money  at  time  the  deed  is  offered  it  Is  un- 
derstood that  I  am  to  pay  part  down,  the 
balance  in  stated  sums  at  stated  times.  Eli- 
sha  Dorlty.     John   S.   Van  Winkle."     The 


Chamberlain  Interest  In  the  Walt  and  Hud- 
son patent  was  subsequently  acquired  by 
Roberta  S.  Bryant,  of  Danville,  Ky.,  and 
on  December  11,  1900,  she  agreed  with  E. 
K.  Dorlty  to  carry  out  the  contract  of  July 
29,  1891,  whereupon  E.  K.  Dority  executed 
and  delivered  to  her  his  note,  which  reads 
as  follows:  "$30.00.  Pine  Knot,  Ky.,  Dec. 
11,  1900.  One  day  after  date  I  promise  to 
pay  to  the  order  of  Roberta  S.  Bryant  of 
Danville,  Ky.,  thirty  dollars  &  no/100  dollars 
at  Bryant  Bros,  office.  Pine  Knot,  Ky.  being 
first  payment  on  land  this  day  deeded  said 
Dougherty  by  said  Bryant,  and  for  the  pay- 
ment of  which  a  lien  is  retained  in  said  deed. 
Value  received  with  Interest  at  6  per  cent. 

per  annum.    No. .    Due .    E.  K. 

Dorlty."  A  deed  was  made  by  Mrs.  Bry- 
ant to  E.  K.  Dorlty  in  compliance  with  the 
contract  of  July  29,  1891,  but  It  was  never 
put  to  record,  and  has  not  been  Introduced 
in  this  case.  The  appellants  repeatedly  call- 
ed upon  E.  K.  Dorlty  to  file  said  deed  for  the 
purpose  of  showing  Its  terms,  and  as  possibly 
shedding  some  light  upon  his  title,  but  ap- 
pellee has  not  filed  It.  In  1899  Mrs.  Bryant 
sold  to  H.  C.  Dority,  the  father,  145  acres 
which  embraces  a  part  of  the  land  in  ques- 
tion in  this  suit  This  145-acre  tract  and  the 
adjoining  36%  acres  constitute  the  southern 
portion  of  the  tract  claimed  by  appellee.  H. 
C.  Dority  subsequently  gave  a  part  of  the 
145-acre  tract  to  his  daughter,  Mrs.  Slaven, 
and  put  her  in  possession  thereof.  Mrs. 
Bryant  also  sold  the  36V^  acres  to  Emanuel 
Dorlty.  H.  C.  Dorlty  assisted  his  daughter, 
Mrs.  Slaven,  in  building  a  house  upon  the 
part  he  had  given  her,  and  she  and  her  hus- 
band had  been  living  upon  It  about  10  years, 
when  tbls  suit  was  brought  in  October,  1906. 
It  appears,  therefore,  that  the  entire  200  acres 
was  subsequently  conveyed  by  Mrs.  Bryant 
to  the  Doritys,  but  that  E.  K.  Dorlty  has 
never  recorded  the  deed  for  his  portion  of 
the  tract  The  145  acres  conveyed  by  Mrs. 
Bryant  to  H.  C.  Dorlty  and  the  86%  acres 
immediately  south  of  it  conveyed  by  Mrs. 
Bryant  to  Emanuel  Dorlty  embrace  the  land 
in   controversy  in   this  action. 

The  appellee  rests  his  title  solely  upon  an 
alleged  adverse  possession  of  the  land  for 
more  than  15  years  before  the  action  was 
brought.  He  did  not  show  any  record  title 
to  any  portion  of  this  land.  There  was,  how- 
ever, some  parol  testimony  tending  to  show 
that  he  was  claiming  under  what  is  known 
as  the  Beatty  and  Ingram  survey  or  patent. 
There  is  no  record  evidence,  however,  that 
there  was  ever  such  a  survey  made  or  patent 
granted.  In  1881  the  sheriff  sold  100  acres, 
called  the  Beatty  and  Ingram  tract  to  Doug- 
las for  $3.61,  the  delinquent  state  tax  for 
1879;  and  In  1892  the  sheriff  of  the  county 
made  a  deed  for  the  land  to  "the  heirs"  of 
Douglas,  the  purchaser,  without  specifying 
who  the  heirs  were.  Douglas  was  the  father- 
in-law  of  E.  K.  Dorlty,  and  E.  K.  Dority  claims 
that  Douglas  gave  the  Beatty  and  Ingram  IOC- 
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acre  tract  to  his  daughter,  who  Is  the  wife 
of  R  K.  Dority.  He  made  her  no  deed  to 
It,  however,  and  this  suit  is  brought  in  the 
name  of  B.  K.  Dority  under  his  possessory 
title.  So  it  cannot  be  claimed  that  there  Is 
any  record  evidence  showing  title  In  B.  K. 
Borlty  to  the  so-called  Beatty  and  Ingram 
tract.  Whatever  title  he  has  Is  by  posses- 
sion only.  Subsequently,  In  about  1904,  E.  K. 
Dority  had  a  survey  made  of  what  he  calls 
the  Beatty  and  Ingram  tract,  and  it  has 
been  copied  Into  the  amended  petition  In  this 
case  as  showing  the  boundary  be  claims. 
It  is  evident,  however,  that  this  survey  is 
not  made  from  any  record,  but  that  the  calls 
are  arbitrary,  and  were  made  by  the  surveyor 
as  directed  by  E.  K.  Dority.  The  surveyor 
had  no  deeds,  plats,  surveys,  or  other  record 
evidence  to  go  by,  and  E.  K.  Dority  does  not 
show  that  the  calls  he  used  were  obtained 
from  any  record  source,  although  be  made 
diligent  search  with  that  end  in  view. 

It  is  also  contended  that  B.  K.  Dority  ac- 
quiesced In  the  claims  of  his  sister,  Mrs. 
Slaven,  and  his  brother,  to  the  property  now 
sued  for,  until  after  his  father  had  divided 
his  land  among  his  children  in  a  way  that 
displeased  B.  K.  Dority,  and  that  he-  then, 
for  the  first  time,  laid  a  claim  to  the  property 
now  held  by  Mrs.  Slaven  and  his  brother 
Emanuel  Dority.  There  is  some  evidence 
to  sustain  this  contention;  and,  when  It  Is 
taken  In  connection  with  the  further  fact 
that  Mrs.  Slaven  lived  upon  the  land  which 
was  given  her  by  her  father  for  more  than 
10  years  before  B.  K.  Dority  brought  this 
suit,  we  are  entirely  satisfied  that  his  alleg- 
ed possession  of  this  part  of  the  land  occu- 
pied by  his  brother  and  sister  was  no  posses- 
sion at  all.  Furthermore,  it  does  not  appear 
that  E.  K.  Dority  ever  had  any  well-deflned 
boundary  or  well-marked  line  to  any  dt  this 
land,  except  to  about  20  acres,  which  he 
cleared  and  fenced,  near  the  northern  end 
of  the  200-acre  tract,  and  which  In  no  way 
interferes  with  the  land  on  the  southern  end 
of  the  tract,  which  is  now  the  subject  of 
this  action.  E.  K.  Dority  never  cleared  or 
fenced  more  than  20  acres  of  that  land. 
According  to  his  own  testimony,  the  posses- 
sion of  the  other  part  of  the  tract  consisted 
In  his  cutting  from  It  such  timber  as  he 
might  need  for  use  or  for  sale.  During  at 
least  10  years  of  this  period,  however,  Mrs. 
Slaven  and  the  other  Doritys  were  doing  the 
same  thing  with  the  southern  end  of  the 
tract  which  they  claimed. 

The  first  question  that  Is  presented  for 
decision  Is:  Was  there  suflScient  evidence  ot 
adverse  possession  In  E.  K.  Dority  for  the 
statutory  period  of  15  years  to  warrant  the 
court  In  submitting  his  claim  to  the  Jury"' 
The  appellants  trace  their  title  to  the  land 
In  controversy  back  to  the  commonwealth; 
while  the  appellee  rests  his  claim  entirely 
upon  possession.  While  it  Is  true  the  ap- 
pellee testified  that  he  owned  and  claimed 
this  ground  which  was  within  a  well-defined 


boundary,  it  is  apparent  that  he  merely 
draws  a  conclusion  In  so  testifying  without 
explaining  what  he  means  by  a  well-defined 
boundary.  Mere  intention,  unaccompanied 
by  an  actual  taking  of  possession  which  is 
hostile  and  can  be  seen  by  the  world,  wUl 
not  carry  possession  beyond  the  lines  indi- 
cated by  actual  visible  possession — in  this 
case  tbe  land  cleared  and  inclosed.  Taylor 
V.  Coombs,  50  S.  W.  64,  20  Ky.  liaw  Rep. 
1828.  Where  one  claims  under  color  of  title 
and  Is  In  actual  possession  of  a  part  of  the 
land  within  his  boundary,  the  law,  by  con- 
struction, carries  his  possession  to  the  full 
extent  of  his  boundary ;  but,  where  he  claims 
title  by  adverse  possession  only,  he  acquires 
no  title  to  any  land  except  that  which  la  in 
his  actual  possession.  There  can  be  no  con- 
structive possession  without  color  of  title. 
Shackleford  v.  Smith,  5  Dana,  232.  The 
"squatters"  sovereignty  is  confined  to  his  do- 
minion. Le  Moyne  v.  Roundtree,  135  Ky. 
40,  45,  121  S.  W.  960,  from  Whitley  county. 
is  very  similar,  in  its  controlling  facts,  to 
the  case  at  bar.  In  that  case  Roundtree 
made  no  claim  to  the  land  In  controversy, 
except  by  prescription,  while  lie  Moyne  es- 
tablished a  complete  and  perfect  paper  title. 
In  discussing  the  nature  of  Roundtree's  pos- 
session, which  was  peculiarly  like  E.  K. 
Dorlty's  in  this  case,  the  court  said:  -'Ex- 
cept as  to  a  small  part  (some  10  or  12  acres) 
of  the  land  sued  for  which  appellee  testified 
to  having  fenced  in  and  held  and  used,  be 
showed  no,  possession  which  would  ripen  In- 
to a  title  by  the  expiration  of  the  statutor.r 
period.  In  1890  he  says  that  his  father-in- 
law,  Tom  Meadors,  put  him  In  possession  of 
a  house  on  the  Creekmore  survey  which  the 
latter  owned,  and  told  him  he  could  have  It 
and  the  surrounding  land,  consisting  of  cer- 
tain fields.  He  understood  his  father-in-law 
to  make  him  a  present  of  the  land.  The 
Creekmore  survey  was  conterminous  to  the 
land  in  question;  the  public  road,  however, 
running  between  the  two  tracts.  The  pos- 
session which  Meadors  gave  to  his  son-in-law 
is  thus  described  by  appellee  himself:  After 
having  stated  that  his  father-in-law  gave 
him  the  land  In  controversy  which  he  did 
now  own,  and  a  part  of  his  own  land,  he  was 
asked  this  question:  'What  did  Tom  Meadors 
say  about  this  land  in  question?  A.  He  just 
waved  his  hand  up  that  way,  and  said  I 
could  have  all  that  land.  Q.  Did  he  give 
you  this  land?  A.  Tes,  sir;  that  is  what  l 
understood  him.  Q.  What  did  you  do.  If 
anything,  toward  taking  possession  of  the 
land  or  improving  it?  A.  In  the  spring  of 
1890  I  fenced  np  10  to  12  acres  of  it,  and 
cleared  %  or  %  of  an  acre.'  fhe  witness 
does  afterwards  say  that  he  claimed  all  ot 
the  land  to  a  well-defined  boundary,  but 
showed  on  cross-examination  that  he  knew 
nothlng  of  the  lines,  and  more  especially 
showed  that  he  did  not  know  whether  the 
lines  of  the  tract  were  marked  or  not. 
♦    •    •    The  property  was  rough,  uninclosed 
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mountain  land;  and,  while  appellee  staowB 
that  be  occasionally  cut  timber  and  tan 
bark,  and  committed  other  occasional  acts 
of  trespass,  be  bad  no  sort  of  abtual  occu- 
pancy except  of  the  10  or  12  acres  he  says 
he  Inclosed." 

The  facts  of  possession,  as  shown  in  this 
case,  are  no  stronger  than  those  Just  quoted 
from  the  opinion  in  Le  Moyne  v.  Roundtree. 
After  reviewing  the  cases  upon  the  ques'tlon, 
the  court  laid  down  the  following  rule  to 
■be  applied  to  all  cases  of  this  character: 
"We  have  never  held  that  a  mere  trespasser 
could  obtain  a  possessory  title  unless  be 
claimed  to  a  well-marked  or  well-deflned 
boundary.  His  possession  must  be  such  as 
gives  the  world,  and  especially  those  in  in- 
terest, notice  of  the  extent  of  his  claim ;  and 
then,  if  the  owner  stands  by  and  allows  the 
trespasser  to  occupy  and  claim  his  property 
for  the  full  term  of  15  years,  he  loses  it,  and 
the  trespasser,  under  the  statute, .  obtains 
title  to  the  extent  of  his  possession.  The 
appellee  had  no  such  possession  as  Is  neces- 
sary to  the  acquisition  of  title  by  prescrip- 
tion, and  what  he  did  upon  appellant's  land, 
according  to  his  own  testimony,  did  not  give 
notice  of  his  adverse  holding,  except  to  the 
few  acres  he  inclosed.  A  wrongdoer  cannot 
acquire  title  to  another's  land  by  occupancy 
without  giving  notice  for  15  years  of  what 
be  is  doing  and  claiming."  Under  the  facts 
as  above  stated,  the  court  held  that  Round- 
tree's  possession  was  not  adverse  beyond  the 
few  acres  which  he  had  actually  cleared  and 
cultivated.  The  same  result  must  follow 
here.  We  think  this  rule  of  law  is  both  ap- 
plicable and  controlling  to  the  facts  of  this 
case. 

E.  K.  Dorlty  is  not  claiming  under  any 
title  of  record.  He  obtained  a  deed  from 
Mrs.  Bryant  to  the  100  acres  which  he  now 
occupies,  and  the  parol  evidence  in  connec- 
tion with  his  contract  with  Van  Winkle  and 
the  note  subsequently  given  thereunder  to 
Mrs.  Bryant  shows  that  he  obtained  only  the 
surface  right  to  the  100  acres  of  land  which 
he  now  occupies,  and  which  does  not  overlap 
the  land  in  controversy.  But  he  does  not 
even  rely  upon  that  title;  he  rests  simply 
upon  his  possession.  We'  are  of  opinion  that 
he  did  not  make  out  such  a  case  of  posses- 
sion that  warranted  the  court  in  submitting 
his  claim  to  the  Jury.  His  actual  adverse 
possession,  as  above  defined,  was  limited  to 
the  20  acres  which  he  had  fenced  and  culti- 
vated on  the  northern  end  of  the  tract,  and 
which  in  no  way  touched,  or  interfered  with, 
the  145-acre  tract,  or  the  36i/^-acre  tract  to 
the  south  of  him,  and  which  is  now  in  con- 
troversy here.  When  bis  father  bought  the 
145  acres  from  Mrs.  Bryant  in  1890,  E.  K. 
Dorlty  not  only  followed  the  Purveyors  and 
helped  run  the  lines,  but  he  afterwards  knew 
all  about  bis  father  giving  a  part  of  that 


tract  to  Mrs.  Slaven,  and  his  building  a 
house  for  her  and  her  family  thereon.  And 
when  E.  K.  Dorlty  bought  his  100  acres  in 
1900  from  Mrs.  Bryant,  who  held  the  legal 
title,  it  is  perfectly  clear  that  he  Intended 
to  confine  his  claim  to  the  boundary  there- 
in set  forth.  His  failure  to  produce  that 
deed  strongly  corroborates  the  claim  of  ap- 
pellants that  the  deed  is  in  strict  conformity 
with  the  Van  Winkle  contract  and  the  Bry- 
ant note,  and  that  they  correctly  show  the 
extent  of  his  claim  and  the  character  of  his 
title. 

We  are  of  opinion  that  the  circuit  Judge 
should  have  sustained  appellants'  motion  for 
a  peremptory  instruction  to  And  for  them, 
and  that  the  Judgment  in  favor  of  appellee 
should  be  reversed.  It  is  so  ordered,  with 
instructions  to  take  further  proceedings  con- 
sistent with  this  opinion. 


CHESAPEAKE  &  O.  BY.  CO.  v.  STEIN. 

(Court  of  Appeals  of  Kentncky.     March  2, 

1011.) 

1.  Eminent  Domain  (|  141*)  —  Railroad's 
Use  op  Stbeet  —  Abuttbb's  Measdrk  of 
Damage. 

An  abutter's  measure  of  damage  for  per- 
manent railroad  Improvements  placed  in  a 
street — such  as  elevated  tiscks,  switcheg,  signal 
blocks,  etc. — Is  the  resulting  depreciation  in  the 
market  value  of  the  property,  and,  for  the  com- 
pany's temporary  failure  to  plank  and  pave  the 
street  as  required  by  ordinance,  the  deprecia- 
tion In  the  rental  value  if  his  property  is  rent- 
ed, or  the  damage  to  its  use  and  occupation  if 
occupied  by  him. 

[EM.  Note.— For  other  cases,  see  Eminent  I5o- 
main.  Cent.  Dig.  g§  372-376;   Dec.  Dig.  f  141.*] 

2.  Tbiai,  (8  208*)— Reception  op  Evidence— 
ihstbuctions-  to  disreoard. 

The  trial  judge,  on  discovering  his  error  in 
ruling  as  to  the  measure  of  an  abutter's  dam- 
age for  use  of  a  street  of  defendant  railroad 
company,  properly  instructed  the  jury  to  disre- 
gard the  evidence  on  the  question  of  damages 
and  permitted  re-examlnation  of  the  witnesses 
on  the  correct  theory. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  §  504;  Dec.  Dig.  {  208.*] 

3.  Trial  (S  18*)— Reception  of  Evidence. 

The  conduct  of  a  trial  within  reasonable 
limits,  especially  in  receiving  evidence,  lies  with- 
in the  sound  discretion  of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  37;   Dec.  Dig.  S  18.*] 

4.  Appeal  and  Ebbob  (g  1050*)  —  Review — 
Harmless  Ebbob— Evidence. 

Any  error  in  fixing  a  date  as  a  basis  for  as- 
certaining the  depreciation  in  value  of  property 
caused  by  railroad  ImproveBients  in  an  abutting 
street  was  harmless,  where  It  does  not  appear 
that  there  was  any  difference  in  market  value 
between  that  date  and  when  the  improvements 
were  commenced. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1050.*] 

5.  Eminent  Domain  (5  141*)— Use  of  Streets 
BT  Railroads  —  Meabdbe  of  Abutter's 
Damage. 

An  abutter's  damage  through  railroad  im- 
provements   in    a    street    is    the   difference    be- 
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tween  the  value  of  his  property  immediately 
l>efore  tlie  improTements  were  aonounced  and 
after  they  were  made. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §|  372-376;  Dec.  Dig.  $  141.*] 
e.  Eminent  Domain  (§  266*)— Use  of  Stbeets 

BY  Railroad— Rights  of  Abuttebs. 

An  abutter's  damage  resulting  from  a  rail- 
road company's  failure  to  comply  with  an  ordi- 
nance requiring  planking  and  paving  of  a  street 
is  of  a  continuing  nature,  giving  him  suocessiTe 
causes  of  action  against  the  company. 

FEd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  {  266.*] 

7.  Appeal    and    Ebbob    (S    171*)- Review— 
Theobt  Adopted  Below. 

Where  the  nature  of  damage  sued  for  is 
doubtful  on  the  pleadings,  as  to  being  perma- 
nent or  temporary,  the  parties'  treatment  of  the 
matter  on  the  trial  will  not  be  disturbed  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1053-1060,  1161-1165  i 
Dec.  Dig.  I  171.*] 

8.  EiMInent   Domain    (S   106*)  —  Stbeets  — 
Rights  of  Abuttebs. 

An  abutter  has  a  right  of  action  for  inter- 
ference with  his  ingress  and  egress  caused  by 
a  railroad  company's  noncompliance  with  an 
ordinance  or  maintenance  of  a  nuisance  in  us- 
ing a  street. 

[EJd.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S{  282-289 ;  Dec.  Dig.  |  106.*] 
0.  Eminent  Domain   (8  SCO*)- Stbeets— Use 

BT  Railroads— Obstbuction  of  Abutter's 

Inoeess—Bvidehcb— Weight. 

BJvidence  held  to  show  that  an  abutter's 
ingress  and  egress  were  olMtructed  bT  defend- 
ant railway  company's  failure  to  plank  and 
pave  a  street  as  required  by  an  ordinance. 

[Ed.  Note.— For  other  cases,  see  ETminent  Do- 
main, Dec.  Dig.  {  800.*] 

10.  Appeal  and  Ebbor  (§  1070*)— Habiclesb 
Error— Computation  of  Damage. 

Error  in  permitting  recovery  for  continu- 
ing damage  up  to  the  date  of  trial,  instead  of 
the  date  when  the  amended  petition  was  filed, 
was  harmless,  since  any  future  recovery  will 
run  from  the  later  date. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1070.*] 

11.  Appeal  and  Error  (J  1057*)  —  Produc- 
tion OF  Books— Harmless  Error. 

It  was  not  error  to  refuse  to  require  pro- 
duction of  books  when  all  necessary  informa- 
tion was  deduced  on  examination  of  witnesses. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gi  4194-4199;  Dec.  Dig.  § 
1057.*] 

Appeal  from  Circuit  Court,  Lewis  County. 

Action  by  A.  J.  Stein  against  the  Chesa- 
I>eake  &  Ohio  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Worthlngton,  Cochran  &  Browning,  for  ap- 
pellant Dlnkle  &  frlchard,  W.  C.  Halbert, 
and  Samuel  J.  Pugh,  for  appellee. 

CARROLL,  J.  This  Is  the  second  .appeal 
of  this  case.  The  opinion  on  the  former  ap- 
peal may  be  found  In  132  Ky.  322,  116  S.  W. 
733.  The  facts  are  so  fully  stated  in  that 
opinion  that  It  seems  unnecessary  ta  repeat 
them  here.  Upon  a  return  of  the  case,  a  re- 
trial was  had.  and  a  verdict  returned  in  favor 


of  the  appellee  for  $2,135.  From  the  Judg- 
ment upon  the  verdict  this  appeal  is  prose- 
cuted. 

Appellee's  cause  of  action  for  damages  on 
account  of  the  depredation  In  the  value  of 
his  property  was  based  upon  the  fact  that 
the  appellant  had  raised  Its  railroad  tracks  In 
the  street  in  front  of  his  property,  and  placed 
a  number  of  switches  and  signal  blocks  In 
the  street,  and  failed  to  plank  and  pave  It 
as  provided  for  In  an  ordinance  set  out  in 
the  former  opinion.  There  was  conflict  in 
the  testimony  concerning  the  elevation  of  the 
grade  of  the  tracks;  but  It  is  virtually  admit- 
ted that  the  additional  obstructions,  such  as 
switches  and  signal  blocks,  were  from  time 
to  time  placed  in  the  street,  and  that  there 
had  not  been  a  compliance  with  the  ordi- 
nance requiring  the  street  to  be  planked  and 
paved.  'The  elevation  of  the  tracks  and  the 
construction  of  the  switches  and  signal  blocks 
were  permanent  Improvements  or  structures : 
but  the  failure  to  plank  and  pave  the  street 
was  a  temporary  omission  of  duty.  In  other 
words,  the  tracks,  switches,  and  signal  bloclcs 
were  placed  In  the  condition  complained  of  by 
the  appellee  with  the  intention  upon  the  part 
of  the  railway  company  that  they  should  re- 
main In  that  condition;  while  the  planking 
and  paving  of  the  street  could  be  done  at  any 
time.  The  rule  established  in  this  state  as  to 
the  measure  of  damages  that  an  adjacent  or 
abutting  property  owner  Is  entitled  to  in 
cases  like  this  differs  when  the  improvement 
or  structure  is  permanent  and  when  it  is  tem- 
porary. It  was  thus  stated  In  Fidelity  Trust 
Company  v.  SbelbyvlUe  Water  ft  Light  Com- 
pany, 110  S.  W.  239,  33  Ky.  Law  Rep.  202: 
"Where  the  Improvement  that  produces  the 
injury  or  nuisance  complained  of  Is  perma- 
nent, the  measure  of  damage  Is  the  deprecia- 
tion In  the  market  value  of  the  property.  In 
this  class  of  cases  limitation  begins  to  run 
from  the  completion  of  the  improvement  or 
structure,  whatever  it  may  be,  that  causes  the 
Injury,  and  the  action  Is  barred  in  five  years 
from  that  time,  and  all  damages  for  past 
present  or  future  Injury  must  be  recovered 
in  one  action.  If,  however,  the  Improvement 
Is  temporary  in  its  character,  and  such  a  one 
as  that  it  may  be  readily  remedied,  removed, 
or  abated,  the  measure  of  damage  Is  the  de- 
predation In  the  rental  value  of  the  property, 
if  It  be  rented  out,  or,  If  It  Is  occupied  by  the 
owner,  the  damage  to  Its  use  and  occupation ; 
and  In  this  class  of  cases  successive  actions 
may  be  brought  for  damages  caused  by  a  con- 
tinuance of  the  Injury  or  nuisance."  Accord- 
ing to  this  rule  the  measure  of  damage  the 
appellee  was  entitled  to  recover  on  account  of 
the  elevation  of  the  trades,  the  construction 
of  the  switches,  and  the  erection  of  the  sig- 
nal blocks  was  the  depredation  In  the  market 
value  of  his  property  caused  by  these  struc- 
tures or  Improvements;  while  the  measure 
of  his  damage  for  the  failure  of  the  appel- 
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lant  to  do  the  planking  and  paving  required 
by  the  ordinance  was  the  depredation  in  the 
rental  value  of  his  property,  tf  it  was  rented 
out,  or  the  damage  to  Its  use  and  occupation, 
If  It  was  occupied  by  him. 

But  it  appears  that  upon  the  trial  the 
Judge  ruled  that  the  three  classes  of  wrong- 
doing by  the  appellant  company  were  perma- 
nent Injuries  to  the  proper^  of  the  appellee, 
and  accordingly  the  witnesses  were  asked  to 
state  the  damage  done  to  the  market  value  of 
the  property  by  the  doing  and  the  failure  to 
do  these  things;  the  court  not  making  any 
distinction  between  the  elevation  of  the 
grade,  the  construction  of  the  switches,  the 
erection  of  the  signal  blocks,  and  the  failure 
to  plank  and  pave  the  street  But,  at  the 
conclusion  of  the  evidence,  when  the  atten- 
tion of  the  court  was  called  to  the  Shelby- 
ville  Water  &  Ught  Company  Case,  and 
others  laying  down  a  similar  doctrine,  he  coi'- 
rectly  concluded  that  the  measure  of  damages 
he  had  previously  ruled  plaintiff  was  entitled 
to  and  that  the  witnesses  had  been  inquired 
about  was  erroneous;  and  thereupon  counsel 
for  appellee,  who  had  been  misled  by  the  rul- 
ing of  the  Judge,  moved  the  court  at  the  con- 
clusion of  the  testimony,  and  before  the  case 
was  submitted  to  the  Jury,  to  allow  hii|i  to  In- 
troduce evidence  as  to  the  damage  to  the  use 
and  rental  value  of  the  property  for  the  pe- 
riod covered  by  the  pleadings  and  to  prove 
the  acts  of  the  defendant  complained  of  In 
failing  to  plank  and  pave  the  street 

To  this  motion  the  appellant  objected;  but 
the  court  overruled  the  objection,  and  after 
instructing  the  Jury  not  to  consider  the  testi- 
mony of  the  witnesses  or  any  of  them  who 
testified  to  the  damage  or  quantity  of  dam- 
age sustained  by  the  appellee  from  the  eleva- 
tion of  the  tracks,  and  the  construction  of 
the  switches  and  signal  blocks,  or  the  failure 
of  the  defendant  to  plank  or  pave  the  street, 
)>ermitted  the  appellee,  over  the  objection  of 
the  apiJeUant  to  reintroduce  and  re-examine 
the  witnesses  who  had  previously  testified 
upon  these  points.  And  upon  this  re-exami- 
nation these  witnesses  were  asked  to  state  the 
decreased  rental  value  of  the  property  owned 
by  the  appellee  that  was  rented  out  and  the 
injury  to  the  use  and  occupation  of  that  oc- 
cupied by  him  caused  by  the  fact  that  the 
street  was  not  planked  or  paved;  as  well  as 
to  state  the  depreciation  in  the  market  value 
of  his  property  by  reason  of  the  elevation  of 
the  tracks  and  the  construction  of  the  switch- 
es and  signal  blocks.  In  short,  on  the  re- 
examination of  the  witnesses  they  were  ask- 
ed such  questions  as  were  competent  to  Illus- 
trate the  damage  appellee  had  sustained  by 
the  acts  and  omissions  of  the  appellant  We 
are  unable  to  see  how  this  course  of  conduct 
prejudiced  the  rights  of  the  appellant  The 
court  had  fallen  into  an  error  in  permit- 
ting witnesses  to  be  examined  along  a  cer- 
tain line  and,  when  his  attention  was  called 
to  the  mistake,  he  promptly  corrected  it,  and 


instructed  the  Jury,  not  only  at  the  time,  but 
In  the  instructions  given  to  them  when  the 
evidence  was  all  in,  not  to  regard  at  all  the 
testimony  that  had  been  excluded.  The  tes- 
timony excluded,  and  the  testimony  the  wit- 
nesses afterwards  gave,  only  differed  in  the 
particular  that  the  excluded  evidence  was 
confined  entirely  to  the  depreciation  in  the 
market  value  of  the  property,  while  in  the 
re-examination  the  witnesses  were  asked  to 
state  the  depreciation  in  the  market  value  of 
the  property  by  the  improvements  made  and 
the  depreciation  in  the  rental  value  and  use 
by  the  failure  to  make  others. 

It  frequently  happens  in  the  trial  of  cases 
that  questions  are  asked,  and  a  line  of  ex- 
amination pursued,  with  the  approval  of  the 
court,  and  afterwards  during  the  trial  the 
evidence  is  excluded,  and  other  questions  and 
other  lines  of  examination  are  permitted  in 
place  of  that  excluded;  but,  unless  it  a£Brm- 
atively  appears  that  the  substantial  rights  of 
the  complaining  party  have  been  prejudiced 
by  the  rulings,  we  would  not  interfere  upon 
this  ground  with  the  finding  of  the  Jury.  The 
conduct  of  the  trial  within  reasonable  lim- 
its, especially  in  the  admission  and  exclusion 
of  evidence,  is  and  should  be  left  to  the 
sound  discretion  of  the  trial  judge,  and,  un- 
less it  satisfactorily  appears  that  this  discre- 
tion has  been  abused,  this  court  will  not  in- 
terfere with  the  rulings  of  the  trial  court. 

It  Is  next  objected  that  the  court,  in  the 
instruction  fixing  the  measure  of  damage 
that  appellee  was  entitled  to  on  account  of 
the  depreciation  in  the  market  value  of  his 
property,  erred  in  naming  May,  1899,  as  the 
date  when  it  became  generally  known  that 
the  permanent  improvements  complained  of 
would  be  made,  and  thereby  authorized  the 
Jury  to  find  that  the  injury  to  appellee  was 
the  difference  in  the  value  of  the  property 
at  that  time  and  after  the  improvements 
were  made.  It  is  said  it  should  have  been 
left  to  the  Jury  to  fix  the  date.  But  there 
is  little  merit  in  this  contention.  The  court 
was  doubtless  Induced  to  fix  May,  1899,  as 
that  was  five  years  before  the  suit  was  filed, 
and  as  far  back  as  a  recovery  could  be  had, 
and  because  the  evidence  showed  that  the 
Improvements  were  begun  shortly  after  May, 
1899.  But,  aside  from  this,  the  fact  that  the 
court  fixed  this  date  did  not  in  the  least 
prejudice  the  rights  of  the  appellant,  as  it 
does  not  appear  that  there  was  any  differ- 
ence In  the  market  value  of  appellee's  prop- 
erty between  May,  1899,  and  the  time  when 
the  improvements  were  commenced.  It  was 
the  fact  that  the  improvements  were  put  in 
the  street  that  depreciated  the  value  of  his 
property,  and  it  was  the  difference  between 
the  value  of  his  property  before  these  im- 
provements were  made,  or,  to  be  more  ac- 
curate. Immediately  before  it  was  known 
they  would  be  made,  and  after  they  were 
made,  that  constituted  the  measure  of  his 
damage. 
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It  Is  further  said  that  so  much  of  Instruc- 
tion No.  3  as  relates  to  the  measure  of  ap- 
pellee's damages  on  account  of  the  failure  to 
plank  and  pave  Third  street  was  erroneous. 
The  form  of  the  instruction  is  unobjection- 
able. But  it  is  said  that,  as  appellee  only 
sought  to  recover  for  the  permanent  injury 
done  to  his  property,  there  should  have  .been 
no  recovery  for  damages  of  a  temporary  na- 
ture such  as  the  failure  to  plank  and  pave 
the  street.  In  the  former  opinion  the  court 
said  that  abutting  owners  bad  a  cause  of  ac- 
tion against  the  company  for  its  failure  to 
observe  the  requirements  of  the  ordinance 
under  which  it  occupied  Third  street.  The 
ordinance  provided  that  "all  that  portion  of 
Third  street  lying  between  alley  No.  1  and 
alley  No.  4  shall  by  said  company  be  filled 
and  graded  to  conform,  to  the  grade  of  said 
street  and  planked  or  paved  the  entire  width 
of  the  street."  It  is  obvious  that  the  failure 
to  plank  and  pave  the  street  was  only  a 
temporary  violation  of  the  ordinance — how- 
ever long  it  may  have  continued.  The  fail- 
ure to  comply  with  this  requirement  in  the 
ordinance  was  merely  an  omission  to  do  a 
thing  that  could  easily  have  been  done  at 
any  time.  If  appellee  sustained  damage  by 
the  failure  to  make  this  improvement,  the 
damages  were  of  such  a  character  as  that 
the  company  could  at  any  time  relieve  Itself 
from  the  burden  by  making  the  Improvement 
The  damage  in  this  respect  is  of  a  continu- 
ing nature,  and  appellee  may  have  successive 
causes  of  action  against  the  company  on  ac- 
count of  it  It  is  an  injury,  not  to  the  mar- 
ket value  of  his  property,  but  to  the  rental 
value  of  it  or  the  use  and  occupation  of  it 
as  the  case  may  be.  Nor  do  we  agree  with 
counsel  that  the  damage  for  this  particular 
injury  was  not  sought  in  the  petition.  The 
pleading  is  full  enough  to  and  does  embrace 
every  character  of  injury  that  the  appellee 
sustained  by  acts  of  omission  and  commis- 
sion on  the  part  of  the  company.  It  often 
happens  in  cases  like  this  that  it  is  dif- 
ficult to  determine  with  reasonable  certainty 
whether  the  acts  complained  of  are  perma* 
nent  or  temporary  in  their  nature,  and  when 
there  Is  doubt  upon  this  question  we  have 
adopted  the  rule  of  leaving  It  to  the  parties 
to  the  litigation  to  determine  by  the  char- 
acter of  suit  they  bring  and  the  proceedings 
thereunder  whether  or  not  the  thing  com- 
plained of  shall  be  treated  as  permanent  or 
temiwrary.  In  other  words,  where  the  nature 
of  the  Improvement  Is  in  doubt  and  the  par- 
ties treat  It  as  permanent  we  will  not  In- 
terfere with  their  conclusion;  and  so,  if  they 
treat  it  as  temporary.  City  of  Madisonvllle 
V.  Hardman,  92  8.  W.  930,  ^  Ky.  Law  Rep. 
253;  Board  of  Park  Com.  v.  Donahue,  140 
Ky.  502,  131  S.  W.  285;  Louisville  &  Nash- 
ville R.  R.  Co.  V.  Whltsell,  125  Ky.  433,  101 
S.  W.  334.  31  Ky.  Law  Rep.  76. 

The  next  error  assigned  is  that  the  court 
erred  in  admitting  evidence  and  allowing  a 


recovery  for  damages  that  resulted  to  appel- 
lee's residence  and  tannery  property  from 
the  failure  to  plank  and  pave  the  street  The 
property  occupied  by  appellee  as  a  residence, 
and  also  his  tannery  property,  is  located  im- 
mediately west  of  alley  No.  1,  and  not  be- 
tween alley  No.  1  and  alley  No.  4;  and,  as 
the  ordinance  only  provides  for  the  planking 
and  paving  of  Third  street  between  alleys 
Nos.  1  and  4,  it  is  said  that  the  company 
was  under  no  obligation  to  pave  Third  street 
in  front  of  appellee's  residence  or  tannery 
property,  and  hence  there  could  be  no  recov- 
ery on  account  of  the  depreciation  In  the 
rental  value  or  use  of  property  not  situated 
between  these  alleys.  The  witnesses  for  ai>- 
pellee  were  asked:  "To  what  extent  If  any, 
has  the  value  and  use  and  occupation  of  that 
part  of  Mr.  Stein's  property  occupied  and 
used  by  him  been  diminished  by  the  failure 
of  the  defendant  to  plank  or  pave  Third 
street  between  alleys  Nos.  1  and  4,  and  keep 
the  same  in  repair  since  1899?"  In  the  in- 
structions the  Jury  were  authorized  to  assess 
damages  in  favor  of  appellee  for  injury  to 
his  property  by  the  failure  to  plank  and  pave 
the  street  between  alleys  Nos.  1  and  4,  al- 
though the  property  thus  injured  may  not 
have  ((butted  on  the  street  between  these  al- 
leys. It  appears,  however,  from  the  evidence 
that  appellee's  means  of  ingress  and  egress 
to  and  from  the  property  immediately  west 
of  alley  No.  1  Is  at  the  point  where  this  al- 
ley intersects  the  street  and  therefore  the 
failure  to  pave  and  plank  the  street  as  speci- 
fied in  the  ordinance  was  a  direct  injury  to 
his  property  immediately  west  of  the  alley. 
We  do  not  understand  the  former  opinion  to 
limit  the  appellee's  right  of  recovery  to  the 
damage  to  his  property  that  abutted  on  the 
street  between  these  alleys,  or  to  hold  that 
appellee's  right  of  recovery  was  confined  ex- 
clusively to  the  violation  of  the  ordinance. 
If  by  the  failure  to  observe  this  ordinance 
or  by  the  creation  of  a  nuisance  the  ingress 
and  egress  of  abutting  property  owners  to 
and  from  their  premises  to  Third  street  was 
Interfered  with  or  obstructed,  a  right  of  ac- 
tion accrued.  In  the  former  opinion  the 
court  said:  "The  lot  owners  owned  an  ease- 
ment in  the  street  fronting  their  proi>erty 
different  from  and  in  addition  to  the  rights 
of  the  general  public.  It  was  that  of  reason- 
able Ingress  and  egress  to  and  from  their 
lots  from  that  street  not  only  upon  foot,  but 
by  vehicles.  It  was  also  to  have  the  street 
maintained  as  a  street  for  the  use  of  their 
properties.  The  city  was  without  power  to 
cede  the  street  to  a  railroad  company  for  its 
exclusive  use  even  if  it  had  attempted  to  do 
so.  "^  *  *  Independent  of  the  condition 
Imirased  In  the  ordinance  containing  the 
grant  the  railroad  company  must  so  use 
its  right  as  not  to  unreasonably  interfere 
with  the  property  rights  of  the  owners  of 
the  abutting  lots."  We  therefore  conclude 
that  as  Ihe  evidence  showed  that  appellee's 
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ingrees  and  egress  to  and  from  Tblrd  street  to 
his  residence  and  tannery  was  obstructed  and 
Interfered  with  by  the  failure  to  plank  and 
pave  the  street,  although  bis  property  did 
not  immediately  abut  on  the  street  between 
tb^e  alleys,  be  was  yet  entitled  to  recover 
the  damage,  whatever  it  might  be. 

It  la  next  insisted  that  the  recovery  on  ac- 
count of  the  failure  to  pave  and  plank  the 
street  should  have  been  limited  to  the  dam- 
ages sustained  by  appellee  prior  to  January, 
1907,  when  the  last-amended  petition  assert- 
ing these  damages  was  filed.  But  the  court 
in  instructing  the  jury  authorized  them  to 
award  damages  for  the  temporary  injury 
without  directing  them  up  to  what  time  they 
might  estimate  these  damages.  We  do  not 
think  that  the  failure  of  the  court  to  limit 
the  recovery  on  account  of  this  class  of  dam- 
ages to  January,  1907,  was  prejudicial  to  ap- 
pellant. Under  the  instructions  and  the  evi- 
dence, the  jury  bad  the  right  to,  and  doubt- 
less did,  consider  all  the  damage  that  ap- 
pellee bad  sustained  up  to  the  time  of  the 
trial,  and,  while  technically  it  would  have 
been  more  appropriate  for  appellee  to  have 
filed  an  amended  pleading  asking  damages  to 
the  date  of  the  trial,  his  failure  to  do  so 
was  not  hurtful.  Jf  the  court  had  confined 
the  damages  the  jury  might  award  to  those 


that  accrued  prior  to  January,  1907,  then  the 
appellee  would  have  another  cause  of  action 
for  the  damages  accruing  between  January, 
1907,  and  the  date  of  the  trial.  But,  as  it  Is, 
if  he  brings  another  suit  to  recover  damages 
on  account  of  the  failure  to  plank  or  pave 
this  street,  it  can  only  be  for  the  recovery  of 
such  damages  as  have  accrued  since  this 
trial  was  hadt  Viewed  in  this  light,  which 
we  think  the  proper  one,  it  Is  manifest  that 
no  error  prejudicial  to  the  substantial  rights 
of  appellant  was  committed  by  the  failure  of 
the  court  to  limit  appellee's  right  of  recov- 
ery to  the  damage  accruing  prior  to  January, 
1907. 

It  is  also  suggested  that  the  court  erred 
in  refusing  to  require  appellee  to  produce  his 
books  and  papers  showing  the  amount  and 
cost  of  the  improvements  placed  upon  bis 
property  and  the  amount  of  rents  received 
from  the  property.  But  all  the  information 
necessary  to  an  intelligent  understanding  of 
these  features  of  the  case  was  brought  out 
on  the  examination  of  appellee  and  other 
witnesses;  and  we  do  not  think  that  the 
court  committed  error  In  refusing  this  re- 
quest 

After  a  careful  consideration  of  the  entire 
record,  we  conclude  that  appellant  had  a  fair 
trial,  and  the  Judgment  is  affirmed. 
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CX)FFBB  T.  CHICAGO,  R.  I.  &  G.  RY.  CO. 

(Supreme    Court    of   Tezaa.      Feb.    22,    1911.) 
Railboads   (J   351*)— Cbossing   Accidents— 

CONTBIBUTOBT      NEGLIGENCE  —  INSTRUCTION 
TO    JUET. 

In  an  action  for  injuries  at  a  railroad 
crossing,  where  the  only  issue  submitted  was  the 
failure  of  defendant  to  sound  the  statutory 
warning,  and  the  court  instructed  that  such 
failure  entitled  plaintiff  to  recover,  if  he  was 
without  fault  which  contributed  to  his  injury, 
and,  at  defendant's  request,  also  instructed  that 
if  plaintiff  did  not  look  and  listen,  and  a  per^ 
son  of  ordinary  care  Would  have  done  so,  and  if 
he  had  looked  and  listened  he  would  have  seen 
the  approaching  train,  the  defendant  would  not 
be  liable,  the  charge  as  a  whole  presented  both 
phases  of  the  issue  and  was  consistent 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1193-1215;    Dec.  Dig.  §  351.*] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  J.  C.  Coffee  against  the  Chicago, 
Rock  Island  &  Gulf  Railway  Company. 
From  the  Judgment  of  the  Court  of  Civil 
Appeals  (126  S.  W.  638),  reversing  a  judg- 
ment of  the  district  court  for  plaintiff,  plain- 
tiff brings  error.  Reversed,  and  Judgment  of 
district  court  afSrmed. 

R.  E.  Carswell,  Stephens  &  Miller,  and 
Robt.  Carswell,  for  plaintiff  In  error.  N. 
H.  Lassiter,  T.  J.  McMurray^  and  Robt.  Har- 
rison, for  defendant  in  error. 

BROWN,  C.  J.  From  the  opinion  of  the 
Court  of  ClvU  Appeals  (126  S.  W.  638)  we 
extract  this  statement: 

"While  J.  C.  Coffee  was  driving  a  team  of 
mules  attached  to  a  wagon,  be  was  struck 
and  Injured,  his  mules  killed,  and  his  wagon 
destroyed  by  one  of  the  trains  of  the  Chica- 
go, Rock  Island  &  Gulf  Railway  Company  at 
a  point  where  the  public  road  on  which  he 
was  traveling  crossed  the  track  of  the  rail- 
way company.  He  sued  the  company  for 
damages  resulting  to  him  from  the  acci- 
dent, and  from  a  Judgment  in  his  favor  for 
$5,000  the  defendant  has  appealed. 

"The  alleged  failure  of  the  railway  com- 
pany to  sound  the  statutory  warnings  of  the 
approach  of  the  train  to  the  crossing  was  the 
only  issue  of  negligence  submitted  by  the 
court  in  the  charge  given  the  Jury  as  a 
basis  for  plaintiff's  recovery.  Several  as- 
signments of  error  are  addressed  to  the  fol- 
lowing Instruction,  given  by  the  court  in  his 
charge  to  the  Jury :  'If  you  find  and  believe 
from  a  preponderance  of  the  evidence  that 
the  plaintiff  was  crossing  the  track  of  the  de- 
fendant's railway  at  a  public  crossing  with 
his  mule  team  and  wagon,  and  If  you  be- 
lieve that,  when  the  plaintiff  was  on  the  de- 
fendant's track  upon  said  public  crossing, 
the  team  of  the  plaintiff  which  he  was  driv- 
ing to  his  wagon  was  struck  by  one  of  the 
defendant's  engines  on  its  said  track  and 
killed,  and  the  wagon  destroyed,  and  that 
plaintiff  was,  by  reason  of  his  team  being 


so  struck,  thrown  from  his  wagon,  and  was 
thereby  hurt  and  injured  as  cliarg«d  in  bi.-i 
petition,  without  fault  or  negligence  on  tlie 
part  of  the  plaintiff  ttiat  caused  or  proxi- 
mately contributed  to  the  plaintifTs  injuries, 
and  if  you  believe  that  the  agents  and  em- 
ployte  of  the  defendant  operating  said  en- 
gine and  train  failed  to  blow  the  whistle  at 
a  distance  of  at  least  80  rods  from  said 
crossing,  and  to  ring  the  bell  at  said  dis- 
tance from  said  crossing,  and  to  keep  the 
said  bell  ringing  until  said  crossing  w^s 
reached,  and  if  you  believe  that  by  reason 
of  the  failure  to  so  blow  the  whistle  and 
ring  the  bell  plaintiff  drove  upon  the  track, 
and  his  team  was  struck  and  killed,  and  his 
wagon  destroyed,  and  the  plaintiff  hurt,  the 
plaintiff  would  be  entitled  to  recover.'  •* 

The  charge  copied  above  did  not  submit  to 
the  Jury  the  question  whether  the  fact  of  the 
plaintiff's  being  upon  the  track  contributed  to 
bis  injury,  but  required  the  Jury  to  And  that 
the  plaintiff  was  "without  fault  whl(*  con- 
tributed to  his  Injury"  before  they  could  find 
a  verdict  tn  his  favor.  He  might  have  been 
at  fault  In  not  looking  and  listening,  or  in 
other  respects,  whereby  he  would  have  been 
defeated.  In  Parks  v.  San  Antonio.  100  Tex. 
225,  94  S.  W.  332,  98  S.  W.  1100,  this  court, 
speaking  through  Mr.  Justice  Williams,  stat- 
ed very  clearly  the  proper  test  for  sBch 
charges:  "To  illustrate,  there  being  nothing 
in  the  charge  given  affirmatively  authoriziUEr 
the  Jury  to  retiim  a  verdict  for  plaintiff, 
although  he  may  have  been  negligent,  if  bis 
negligence  did  not  contribute  to  his  damage, 
a  further  lustruction  that  the  uncontrovert- 
ed  evidence  showed  that  if  be  had  done  the 
act  charged  against  him.  it  did  so  contrib- 
ute, and  that,  therefore,  if  they  should  find 
that  he  did  the  act,  and  that  it  was  negli- 
gent, they  should  sustain  the  defense,  would 
have  been  substantially  consistent  with  all 
the  other  instructions,  and  would  have  made 
the  charge  as  full  as  the  defendant  claims 
It  should  have  been.  This  proves  that  that 
which  is  complained  of  was  a  mere  omission : 
for,  if  it  were  a  wrong  statement  of  the 
law,  a  correct  statement  of  it  would  intro- 
duce a  conflict  In  the  other  class  of  cases, 
since  the  charges  required  the  Jury  to  find 
whether  or  not  the  negligence  of  the  plain- 
tiff contributed  to  his  injuries,  and  to  de- 
cide in  favor  of  the  plaintiff  if  such  was  not 
found  to  be  the  fact,  a  further  instruction, 
such  as  we  have  supposed,  as  to  the  effect 
of  the  uncontroverted  evidence,  would  have 
been  in  conflict  with  the  directions  already 
given.  This  seems  to  us  to  be  the  fair  way 
in  which  to  determine  the  question  whether 
or  not  the  charge  has  merely  omitted  a  prop- 
er Instruction,  or  has  given  a  positive  mis- 
direction, and  the  dependent  question  wheth- 
er or  not  it  was  the  duty  of  the  party  to  re- 
quest further  instructions." 

That  test  is  presented  by  the  following 


•For  other  cases  see  same  topic  and  section  NUHBBR  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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cbarge,  wbicb  was  requested  by  the  defend- 
ant and  given  by  the  court :  "The  defendant 
requests  the  court  to  cbarge  the  Jury  that 
if  they  find  from  the  evidence  In  this  case 
that  the  plalntlfF  was  struck  by  one  of  de- 
fendant's engines  and  injured,  but  you  also 
find  that  before  he  drove  upon  the  track  he 
did  not  look  or  listen  to  see  the  approach  of 
any  train  that  might  be  approaching,  and 
that  he  was  guilty  of  negligence  in  not  look- 
ing and  listening  for  the  approach  of  the 
train,  and  that  a  person  of  ordinary  care 
would  luve  looked  or  listened  before  going 
upon  said  track,  and  that  he  was  thereby  in- 
jured, and  that  if  be  had  looked  or  lis- 
tened before  he  drove  upon  the  track  he 
would  have  discovered  the  approach  of  the 
train  In  time  to  have  escaped  injury,  you 
will  find  for  defendant  railway  company." 
Reading  in  connection  the  charges  given, 
both  phases  of  the  issue  are  presented,  and 
the  charge,  as  a  whole,  Is  consistent. 

The  writer  is  unable  to  better  state  the 
distinction  between  this  case  and  Texas  & 
Padflc  Railway  Co.  v.  McCoy,  90  Tex.  264, 
38  S.  W.  36,  and  others  of  that  class,  than  Is 
done  In  Parks  v.  San  Antonio,  cited  above,  in 
this  language:  "In  each  of  the  three  first- 
named  cases  the  charge,  in  elfect,  directed 
the  Jury  to  make  Inquiry  as  to  the  existence 
of  the  fact  which  the  evidence  conclusively  es- 
tablished, and  told  them  that  if  they  found 
that  It  did  not  exist  the  plaintifC  would  not 
be  defeated  by  his  own  negligence :  in  other 
words,  the  Jury  were  told  that,  although  the 
plalntifT  may  have  done  the  thing  charged 
against  him  as  negligent,  and  although  it 
may  have  been  negligent,  he  could  still  re- 
cover, if  it  did  not  proximately  contribute  to 
his  injury,  when  the  patent  fact  was  that  it 
did  contribute.  This  is  what  the  court  held 
to  constitute  affirmative  error,  because  It,  in 
effect,  informed  the  Jury  that  the  fact  was 
in  issue,  when  it  was  not,  and  authorized 
them  to  find  for  the  plaintiff  in  opposition 
to  the  uncontroverted  evidence." 

We  take  Jurisdiction  in  this  case  because 
of  conflict  with  Railway  Company  v.  Camp- 
bell, 46  Tex.  Civ.  App.  231,  100  S.  W.  170. 
The  Court  of  Civil  Appeals  erred  in  holding 
that  the  trial  court  erred  in  giving  the 
charge  first  above  set  out  and  in  reversing 
the  Judgment  of  the  district  court. 

It  Is  therefore  ordered  that  the  Judgment 
of  the  Court  of  Civil  Appeals  be  reversed, 
and  that  the  Judgment  of  the  district  court 
be  affirmed. 


ANDERSON  v.   ST.  LOTTIS   SOUTHWEST- 
ERN RT.  CO.  OF  TEXAS. 
(Supreme    Court  of  Texas.-    March   1,   1911.) 

1.  Masisb  and  Servant  (J  286*)— Injubies 

FSebvant— Action— JuBY  Question. 
Testimony  by  a  fence  gang  foreman  in  an 
action  for  injuries  sustained  in  running  a  hand 


car  through  an  open  switch  that  he  does  not 
believe  there  was  a  target  on  the  switch,  but 
that  he  did  not  look  for  or  think  of  one  in  ap- 
proaching it,  was  not  sufficient  to  raise  an  is- 
sue as  to  the  absence  of  the  target,  where  there 
was  uncontradicted  testimony  that  there  was  a 
target  on  the  switch. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1021;   Dec.  Dig.  {  286.*] 

2.  Masteb  and  Sebvant  (g  235*)— Injubies 
to  Sebvant— CoNTBiBtJTOBT  Negliqenob— 
Railbqad    EsiPLOTt. 

Where  plaintiff,  a  fence  gang  foreman,  aft- 
er going  out  of  defendant's  yards  on  a  band 
car,  returned  on  the  same  track  after  a  train 
bad  passed  leaving  a  switch  open,  and  ran  into 
the  open  switch  and  was  injured,  he  was  neg- 
ligent in  failing  to  look  out  for  the  open  switch 
in  order  to  protect  the  men  under  him  and  the 
company's  property  as  he  was  bound  to  do,  and 
could  not  recover. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  710;    Dec.  Dig.  {  235.*] 

3.  Masteb  and  Sebvant  (J  231*)- Injubies— 

CONTBIBUTOBT    NEGLIGENCE. 

An  employ^  may  assume  that  his  employer 
has  properly  performed  his  duties,  and  is  not 
guilty  of  contributory  negligence,  unless  he 
knows  or  ought  to  have  known  by  the  exercise 
of  ordinary  care  that  he  is  endangered  from 
the  employer's  failure  to  perform  his  duties. 

[Ei.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §g  675-^77;  Dec.  Dig.  i 
231.*] 

4.  Masteb  and  Sebvant  (|  227*)— Injobies— 

contbibutobt  negligence. 

An  employer  is  not  responsible  for  injuries 
received  by  an  employ^  which  he  would  not 
have  sustained  but  for  his  own  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  668;    Dec.  Dig.  S  227.*] 

6.  Masteb  and  Sebvant  (5  235*)- Injubies— 

GONTBIBtTTOBT  NEOLIOENOE— RaILBOAD  EM- 
PLOYES. 

While  a  fence  gang  foreman  In  charge  of  a 
hand  car  need  only  use  ordinary  care  commensu- 
rate with  the  dangers  of  operating  the  hand 
car  in  yards,  the  nature  of  the  situation  re- 
quires him  to  keep  a  lookout  for  open  switches 
so  far  as  he  can  do  so  consistent  with  his  other 
duties  while  directing  the  operation  of  the  car, 
in  analogy  to  the  duty  of  an  engineer  to  keep 
such  a  lookout  as  is  consistent  with  the  per- 
formance of  his  other  duties. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  710;    Dec  Dig.  {  235.*] 

Error  to  Court  of  Civil  Appeals,  Sixth 
Supreme  Judicial  District 

Action  by  T.  J.  Anderson  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  judgment  of  the  Court  of 
Civil  Appeals  (124  S.  W.  1002)  reversing  a 
Judgment  for  plaintiff  and  rendering  Judg- 
ment for  defendant,  plaintiff  brings  error. 
Affirmed. 

B.  Q.  Evans,  J.  P.  Copelaud,  and  U  K. 
Keeney,  for  plaintiff  in  error.  Glass,  Estes 
King  &  Buford,  E.  B.  Perkins,  and  D.  Uptbe- 
grove,  for  defendant  in  error. 

WILLIAMS,  X  A  Judgment  of  the  dis- 
trict court  in  favor  of  plaintiff  in  error 
against  the  defendant  in  error  for  damages 
for  personal  injuries  sustained  by  him  in  its 
service  was  reversed  by  the  Court  of  Civil 
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Appeals  (124  S.  W.  1002)  and  final  Judgment 
«vas  rendered  In  favor  of  defendant,  for  two 
reasons:  (1)  That  there  was  no  evidence  of 
negligence .  on  the  part  of  the  defendant ; 
and  (2)  that  the  evldcsnce  conclusively  showed 
negligence  of  plaintiff  which  contributed  to 
his  injuries.  Of  course,  one  of  these  prop- 
ositions must  be  true  to  sustain  the  rendi- 
tion of  final  Judgment. 

The  plaintiff  was  foreman  of  4  fencing 
gang  in  the  service  of  the  defendant,  and, 
with  the  men  under  his  control,  traveled 
over  the  road  on  a  hand  car  as  occasion  re- 
quired. Being  in  North  Ft.  Worth,  be  was 
directed  by  the  roadmaster  to  go  to  Hodge, 
a  point  some  miles  out,  to  aid  in  repairing  a 
part  of  the  road  which  had  been  washed  out 
In  going  out  on  his  hand  car  he  passed 
over  the  main  track  of  the  defendant  in  its 
yards  in  North  Ft  Worth,  and  by  the  switch 
at  which  later  be  was  hurt  After  be  went 
north,  other  employes  passed  through  this 
switch  with  an  engine  from  the  main  track: 
onto  a  siding  leading  to  the  packery,  where 
they  were  to  take  charge  of  a  train  load  of 
meat  to  be  transported  over  the  road  to 
its  destination.  Expecting  soon  to  return  to 
the  main  track,  tbey  left  the  switch  open, 
and  this  condition  continued  for  several 
hours  on  account  of  their  being  unexpected- 
ly detained.  In  the  interval  plaintiff  with 
bis  men  returned  south  on  the  band  car,  and 
ran  into  the  open  switch,  and  this  caused 
the  injuries  to  plaintiff  on  which  this  action 
is  based.  The  main  track  referred  to  was 
that  in  the  yards,  and  not  the  main  line  over 
which  the  freight  and  passenger  traffic  was 
carried  on,  and  it  was  the  contention  of  the 
defendant  that  the  leaving  of  the  switch 
open  at  that  place  was  entirely  proper  and  in 
accordance  with  its  rules  and  customs  known 
to  its  employes.  We  shall  assume,  however, 
that  under  all  the  evidence  this  was  a  ques- 
tion for  the  Jury  to  decide,  and  shall  con- 
fine ourselves  to  the  other  contention  that 
plaintiff,  by  his  own  negligence,  was  partly 
responsible  for  the  occurrence  in  which  be 
was  hurt. 

While,  as  stated,  he  was  foreman  of  a 
gang  whose  employment  was  to  put  up 
fences  and  was  called  on  this  occasion  to  do 
other  work,  he  had  had  some  years  previous 
experience  in  other  branches  of  railroad 
service,  was  familiar  with  the  running  of 
hand  cars  over  tracks  and  switches,  and 
knew  of  the  location  of  the  switch  In  ques- 
tion. The  car  and  the  men  were  under  bis 
control  and  protection,  and  the  duty  of  keep- 
ing a  lookout  for  obstacles  to  the  safe  run- 
ning of  the  car  was  his.  His  position  was 
by  a  brake  with  whicb  the  car  could  be 
stopped,  and  which  it  was  bis  duty  to  apply 
when  occasion  arose.  On  this  occasion,  be 
stood  there,  looking  ahead  for  street  cross- 
ings, for  people  who  might  be  In  danger,  and 
for  obstructions.  At  the  switch  was  the 
usual  target  standing  seven  or  eight  feet 
above,  and  four  or  five  feet  to  the  right  of, 


the  track,  plainly  Indicating  the  condition  of 
the  switch.  It  was  visible  for  at  least  100 
yards  to  the  north.  The  plaintiff  says  that 
he  does  not  believe  there  was  a  target  on 
this  switch,  but  admits  that  he  did  not  look 
for  or  think  about  one,  and  this,  in  our  opin- 
ion, is  wholly  insufficient  to  raise  an  issue 
witb  other  uncontradicted  testimony  to  the 
fact  of  its  presence.  The  condition  of  the 
rails  themselves  could  have  been  seen  for 
at  least  40  feet  and  the  car,  which  was  being 
moved  slowly  and  carefully,  could  have  beoi 
stopped  by  plaintiff  in  30  feet  at  most  Abont 
100  yards  north  of  the  switch  was  the  cross- 
ing of  another  railroad  where  there  was  an 
interlocker  at  whicb  the  car  had  to  be 
stopped,  and  over  which  it  had  to  be  lifted 
by  the  men.  Neither  from  this  point  nor 
from  any  other  did  the  plaintiff  look  to  see 
the  condition  of  the  switch  target  or  of  the 
rails.  These  facts  are  stated  from  plain- 
tlfTs  own  testimony.  He  says  that  bis  view 
along  the  right  of  way  was  obstructed  by 
one  of  the  men  on  the  car  standing  in  front 
of  him,  but  admits  that  he  could  have  seen 
the  target  if  there,  and  the  condition  of  the 
rails  at  the  distances  mentioned,  if  his  at- 
tention bad  not  been  diverted  from  them 
in  the  manner  to  be  stated.  Besides,  con- 
sidering his  duty  of  keeping  a  lookout  re- 
sulting from  the  nature  of  the  position  whicb 
he  held,  it  could  hardly  be  admitted  as  an 
excuse,  if  he  permitted  his  view  to  be  thus 
obstructed  so  as  to  prevent  the  proper  dis- 
cbarge of  that  duty.  He  stated  that  the 
rules  and  practice  were  to  keep  the  switches 
properly  set  and  locked  for  the  main  line, 
unless  a  man  were  stationed  at  any  which 
might  be  open  to  give  warning,  and  that 
seeing  no  man,  he  relied  on  this,  and  did 
not  look  at  the  target  or  rails,  having  passed 
that  morning  over  a  number  of  switches 
without  harm.  His  chief  explanation,  how- 
ever, is  that  his  attention  was  distracted  by  a 
train  which  stood  at  the  North  Ft  Worth 
depot  with  its  rear  towards  him.  He  first 
noticed  it  when  at  the  Interlocker,  about 
400  yards  from  it.  The  distance  between  the 
Interlocker  and  the  switch  was,  as  we  have 
seen,  about  100  yards.  Between  the  switch 
and  the  train  were  three  bridges,  160,  60. 
and  30  yards  long,  respectively,  and  plaintiff 
did  not  know  but  that  the  train  might  move 
back  towards  him  to  take  a  siding  in  order 
to  let  some  other  train  pass,  and  that  he 
might  unless  careful,  be  caught  on  one  of 
the  bridges  where  be  could  not  get  bis  car 
out  ol  the  way.  Hence  be  caused  the  car  to 
be  moved  slowly  and  carefully,  watching  the 
train,  and  being  unable  at  that  distance  to 
see  whether  it  was  in  motion  or  not  But 
he  admits  that  it  would  only  have  required 
a  "flash  of  the  eye"  towards  the  switch  to 
have  seen  its  condition;  indeed.  It  is  per- 
fectly evldoit  that  both  rails  and  taiget 
were  easily  within  the  range  of  his  vision 
as  he  looked  at  the  train,  and  that  his  fail- 
ure to  see  tbem  was  wholly  the  result  of 
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inattention  due  to  the  causes  stated.  The 
conclusion  cannot  be  avoided  in  any  reason- 
able way  that  such  inattention  was  in  itself 
a  failure  to  perform  the  duty  which,  in  the 
place  of  hia  employer,  he  had  undertaken  to 
perform,  by  keeping  a  proper  lookout  for  the 
safety  of  the  men  and  the  property  under  his 
protection,  and  that  such  failure  constituted 
negligence. 

'  This  is  not  the  ordinary  case  of  an  em- 
ploye hurt  through  the  neglect  of  the  em- 
ployer to  discharge  some  of  his  duties  with 
reference  to  the  safety  of  the  employ^  while 
doing  his  work,  and  to  the  performance  of 
which  it  is  no  duty  of  the  latter  to  see. 
Such  an  employe  may  assume  without  in- 
vestigation that  the  employer  has  properly 
performed  bis  duties,  and  Is  not  chargeable 
with  contributory  negligence  for  merely  pur- 
suing his  work  on  that  assumption  until  he 
has  learned,  or  It  is  so  patent  and  obvious 
that  be  ought  to  have  seen  that  a  danger  to 
bim,  which  in  common  prudence  he  ought 
not  to  incur,  has  arisen  from  a  dereliction 
of  duty  on  the  part  of  the  employer.  Here 
the  master,  if  controlling  in  person  the  oper- 
ation of  the  hand  car  as  plaintlfT  was, 
would  have  been  under  the  affirmative  duty 
of  keeping  lookout  for  his  employes  relying 
on  him  for  protection.  That  duty  plalntitT 
assumed,  and  for  any  injury  to  the  other 
employes  resulting  from  bis  inattention  to 
it  the  employer  would  be  as  fully  responsible 
as  if  that  Inattention  were  his  ovm.  Can  it 
be  true  that  he  is  also  responsible  to  the 
delinquent  for  an  injury  which  but  for  his 
dereliction  would  have  been  prevented?  We 
cannot  admit  such  a  proposition.  It  is  true 
that  the  duty  to  keep  the  lookout  is  not  the 
absolute  duty  to  see  and  avoid  the  danger 
at  all  events  and  under  all  circumstances. 
It  merely  exacts  ordinary  care  commensurate 
with  the  dangers  and  risks  attending  such 
operations;  the  lookout  exacted  for  such 
tilings  as  open  switches  being  such  only  as  is 
consistent  with  the  discharge  of  all  the  du- 
ties arising  out  of  the  situation.  But  the 
duty  is  an  affirmative  one  to  discover  as 
far  as  the  exercise  of  the  requisite  care  will 
allow  the  dangers  for  the  avoidance  of  which 
It  is  assumed.  It  is  like  that  incumbent  on 
locomotive  engineers ;  due  allowance  being 
made  for  the  greater  dangers  and  difficulties 
which  surround  them.  The  engineer  has  to 
operate  and  control  .his  engine,  and  this 
requires  much  of  his  care  and  attention,  but 
at  the  same  time  he  is  required  to  keep  as 
vigilant  an  outlook  along  the  track  as  Is 
consistent  with  the  proper  discharge  of  all 
his  duties.  His  attention  must  at  times  be 
turned  from  objects  in  front  of  him,  and  his 
failure  from  such  causes  to  see  things  which 
would  otherwise  be  apparent  to  bis  ob- 
servation is  in  no  sense  a  failure  of  his  duty. 
This  is  fully  recognized  in  many  authorities. 
H.  ft  T.  C.  R.  Co.  V.  Sympklns,  54  Tex.  615, 
38  Am.  Rep.  632;  6  Thompson  on  Neg.  $$ 
5461,   5473;    Labatt,    Master  &    Servant,   H 


350,  351 ;  I*  &  N.  Ry.  Co.  v.  Hurt,  101  Ala. 
34,  18  South.  130;  Hall  v.  Chicago,  etc.,  Ry. 
Co.,  46  Minn.  439,  49  N.  W.  239;  N.  &  W. 
R.  R.  Co.  V.  Williams,  89  Va.  165,  15  S.  E. 
522;  I.  C.  Ry.  Co.  v.  Guess,  74  Miss.  170, 
21  South.  50.  But  It  will  be  seen  that  this  is 
true,  either  because  of  some  emergency  which 
demands  swtft  action,  or  because  of  the  per- 
formance of  some  part  of  the  duty  which 
ia  inconsistent  with  the  exercise  at  the  same 
time  of  the  vigilance  along  the  track.  If 
the  watch  can  be  kept  consistently  with  the 
doing  of  everything  else  that  duty  demands, 
the  mere  inattention  which  prevents  it  can 
be  properly  considered  nothing  but  negli- 
gence— ^negligence  of  a  kind  Into  which  almost 
any  one  may  occasionally  lapse,  for  the  most 
prudent  persons  are  negligent  at  times — 
but  negligence  still,  the  consequences  of 
which  the  person  guilty  of  it  has  no  right 
to  visit  on  others. 

We  have  assumed  that  a  Jury  might  find 
that  the  duties  of  other  employes  of  the  de- 
fendant required  them  to  keep  switches  like 
that  in  question  closed,  and  the  contentions 
of  counsel  for  plaintiff  involve  one  that  the 
plaintiff  had  the  right  to  act  on  the  assump- 
tion that  this  duty  bad  been  properly  per- 
formed, and  that  this  switch  was  closed. 
But  what  was  the  purpose  for  which  the 
switch  target  and  the  lookout  were  required 
If  it  was  not  to  enable  those  performing  such 
duties  as  that  which  the  plaintiff  undertook 
to  avoid  the  consequences  of  a  neglect  on  the 
part  of  others?  The  same  argument  would 
apply  to  any  other  condition  of  the  track, 
and  would  render  nugatory  those  precau- 
tions and  expedients  by  which  disastrous 
consequences  of  the  neglect  of  some  are  to 
be  averted  by  the  vigilance  of  others.  Com- 
monest experience  has  demonstrated  that  in 
matters  involving  so  much  it  is  often  unsafe 
to  rely  on  the  perfect  performance  of  duty 
on  the  part  of  one  employe,  and  necessary 
to  Interpose  successively  the  vigilance  of 
several  In  order  to  insure  the  safety  of  the 
traveling  public,  or  of  other  employes,  and 
one  who  has  undertaken  such  a  duty,  and, 
by  an  omission  to  perform  it,  brought  in- 
Jury  upon  himself,  Is  not  in  a  position  to 
demand  redress  because  others,  too,  have 
neglected  their  part  In  the  scheme  devised 
to  avert  danger.  This  contention  is  conclu- 
sively answered  by  the  fact  that  the  duty  to 
keep  a  vigilant  lookout  required  that  plain- 
tiff should  not  neglect  to  see  as  far  as  was 
practicable  whether  or  not  those  whose 
business  it  was  to  keep  the  switch  closed 
had  done  so.  This  he  admits  he  could  have 
seen,  and  did  not  see.  There  was  no  emer- 
gency and  no  inconsistent  duty  whl<A  pre- 
vented bim  from  seMng.  He  Iiad  all  the  time 
he  needed  to  see  the  switch  and  at  the  same 
time  avoid  the  train.  He  was  never  for  a 
moment  after  coming  In  seeing  distance  of 
the  switch  under  any  necessity  which  for- 
bade or  impeded  his  looking  at  It. 

If  one  of  the  other  men  had  been  hurt  and 
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this  were  a  case  in  whicb  the  trial  court 
had  directed  the  Jury  that,  even  if  there  was 
no  negligence  in  leaving  the  switch  open, 
still  the  defendant  would  be  responsible  for 
the  admitted  neglect  of  its  foreman  under 
whose  protection  it  had  put  the  other  em- 
ployes to  look  out  for  the  switch  target, 
could  the  propriety  of  the  instruction  be 
seriously  questioned?  We  think  not;  and 
certainly  it  will  not  do  to  hold  the  defendant 
liable  to  its  employ^  for  the  same  negligent 
omission  that,  when  Imputed  to  it,  makes  it 
liable  to  others. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals is  correct 

Affirmed. 


BALDWIN  V,  HASKELL   NAT.   BANK. 
(Supreme   Court    of   Texas.      Feb.   22,    1911.) 

On  motion  for  rehearing.  Motion  granted, 
and  Judgment  rendered. 

For  former  opinion,  see  133  S.  W.  86i. 

RAMSEY,  J.  In  Its  motion  for  a  rehear- 
ing, seasonably  filed  in  this  court,  the  de- 
fendant in  error  expressly  remits  "all 
amounts  due  it  except  the  said  principal  sum 
of  $2,050,  with  6  per  cent.  Interest  thereon 
from  the  28th  day  of  January,  1908,  the  date 
on  which  same  was  to  have  been  paid,  and 
does  here  now  expressly  waive  Its  right  to 
a  submission  of  the  Issue  of  the  question  as 
to  plaintiff  In  error  having  authorized  the 
change  in  the  note,"  and  asks  that  Its  motion 
for  rehearing  be  granted,  and  our  Judgment 
be  reformed,  so  as  to  decree  to  it  a  recovery 
for  the  sum  admitted  to  be  due,  with  inter- 
est from  the  date,  January  28,  1908,  when 
under  the  testimony  and  contention  of  plain- 
tlCt  In  error  such  debt,  we  think  interest,  was 
to  become  due  and  payable.  On  such  waiver 
and  remittitur  it  logically  follows  that  the 
motion  should  be  granted  and  Judgment  so 
rendered. 

It  is  therefore  ordered  that  the  motion  for 
rehearing  be  and  the  same  is  hereby  granted, 
and  Judgment  is  here  rendered  in  favor  of 
the  Haskell  National  Bank  against  J.  L. 
Baldwin  for  the  sum  of  $2,050,  with  6  per 
cent  Interest  per  annum  from  January  28, 
1906.  The  costs  of  appeal  to  the  Court  of 
Civil  Appeals  and  of  this  writ  of  error  to 
this  court  are  adjudged  against  the  defend- 
ant In  error,  and  all  other  costs  are  adjudged 
against  plaintiff  in  error. 


HART  V.  STATE. 

<Coart  of  Criminal  Appeals  of  Texas.    Feb.  8, 

1911.    On  Motion  for  Rehearing,  March 

8,  1911.) 

1.  Judges  (§  19*)— Disqualification— Pi-eas 
—Evidence. 

A  verified  plea  in  limine  alleging  that  a 
judge  of  a  different  district  is  threatening  to 


try  the  case,  though  the  regnlar  jadee  is  not 
disqualified,  and  though  the  jndgie  from  the 
other  district  hag  not  been  appointed  by  the 
Governor  to  hold  court,  and  thoueh  tbe  lawyen 
practicing  at  tbe  bar  have  not  elected  him  to 
bold  conrt,  and  though  accused  has  not  agreed 
to  try  the  case  before  him,  does  not  prove  itself ; 
but  there  mtist  be  evidence  to  sustain  it,  es- 
pecially where  the  record  contradicts  the  plea. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
Dig.  }  19.*] 

2.  Judges   (J  29*)— Quaijfioations— Judges 
OF  Otheb  Distbicts. 

Under  Rev.  St  1895,  art  1108,  providing 
that  any  judge  of  the  district  court  may  hold 
court  for  any  other  district  judge,  the  regular 
presiding  judge  of  a  district  may  vacate  tbe 
bench,  and  the  judge  of  another  district  may 
hold  court  for  him. 

[Ed.  Note.— For  other  cases,  see  Judges.  Cent 
Dig.  H  140-152;    Dec.  Dig.  |  29.*] 

3.  Ceiminal   Law    (|  593*)— Continuance— 
Gbounds— Sufficiency. 

Where  the  evidence  Aowed  accused's  guilt. 
the  refusal  to  grant  a  continuance  on  the 
ground  of  the  absence  of  his  wife,  who  would 
testify  to  an  alibi,  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  595.*] 

4.  Criminal    Law   (g    508*)— Evidence— Ao- 

ICISSIBILITT. 

The  testimony  of  a  codefendant  testify- 
ing against  defendant  on  trial,  is  properly  re- 
ceived, and  it  is  not  error  to  refuse  to  strike 
it  out 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  1099-1123;    Dec.  Dig.  {  508.*] 

5.  Cbiuinal    Law    (|    1090*)— Rulings    os 
Testimony— Bill  of  Exceptions. 

Where  there  is  no  bill  of  exceptions  re- 
served to  testimony  complained  of  in  the  mo- 
tion for  new  trial,  the  aamissibility  of  the  tes- 
timony is  not  reviewable  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §  2816;   Dec.  Dig.  {  1090.*] 

On  Motion  for  Rehearing. 

6.  Criminal  Law   (|   595*)— Continuance- 
Grounds. 

Where,  on  a  trial  for  burglary,  the  evidence 
clearly  connected  accused  with  the  offense, 
and  showed  his  guilt  and  his  effort  to  secure 
witnesses  to  testify  in  his  favor,  a  continuance, 
on  the  ground  of  the  al>sence  of  a  witness  who 
would  testify  to  codefendant's  threat  to  impli- 
cate accused  in  a  penitentiary  offense,  was 
properly  refused,  because  the  testimony  of  tbe 
absent  witness  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1323-1327 ;    Dec  Dig.  t  595.*] 

Appeal  from  District  Court,  Archer  Coun- 
ty;  Jo.  A.  P.  Dickson,  Judge. 

Mont  Bart  was  convicted  of  burglary,  and 
he  appeals.    Affirmed. 

W.  E.  Forgy  and  Taylor,  Jones  t  Hum- 
phrey, for  appellant.  C.  E.  Lone,  Asst 
Atty.  Gen.,  for  tbe  State. 

HARPER,  J.  The  api>ellant  was  sentenced 
to  a  term  of  two  years  in  tbe  penitentiary 
from  Archer  county,  charged  with  burglary. 

The  appellant  complains  In  four  asslgD- 
ments  of  error  of  the  action  of  the  trial 
court,  the  first  of  wtilch  is  that  the  court 
erred  in  overruling  defendant's  plea  In  lim- 
ine— the  plea  alleging  that  Hon.  A.  H.  Car- 
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rigan  Is  the  judge  of  the  district  In  which 
Archer  county  is  situate,  and  that  be  is  not 
disqualified  from  trying  the  cause;-  that 
Hon.  Jo.  A.  P.  Dickson  Is  Judge  of  a  differ- 
ent district,  and  be  Is  threatening  to  try  the 
cause  on  invitation  of  the  regular  presiding 
Judge.  The  plea  alleges  that  Hon.  Jo.  A.  P. 
Dickson  was  not  appointed  by  the  Governor 
to  hold  court  In  Archer  county,  that  he  was 
not  elected  by  the  lawyers  practicing  at  the 
bar  to  hold  court  in  said  county,  and  that 
appellant  had  not  agreed  to  try  said  cause 
before  said  Judge.  The  plea  was  sworn  to 
by  appellant,  but  no  proof  was  introduced 
as  to  the  truth  of  the  allegations  contained 
in  the  plea.  A  plea  of  this  kind  does  not 
prove  itself,  but  takes  evidence  to  sustain 
it,  and  especially  would  this  be  true  when 
the  record  contradicts  the  plea;  the  order 
reciting :  "Monday,  April  18,  1910.  This  day 
the  honorable  district  court  of  Archer  county 
was  opened  pursuant  to  adjournment,  and 
Hon.  A  H.  Carrlgan,  district  Judge  of  the 
30th  Judicial  district,  having  by  mutual  ar- 
rangement and  for  reasons  deemed  ezpe- 
difflit  to  them,  exchanged  districts  for  the 
time  being  with  Hon.  Jo.  A.  P.  Dickson,  dis- 
trict Judge  of  the  SOth  district,  the  said 
Hon.  Ja  A.  P.  Dickson  was  present  and  pre- 
siding." But  even  If  Hon.  Jo.  A  P.  Dick- 
son had  been  holding  merely  upon  the  in- 
vitation of  the  regular  presiding  Judge,  who 
on  account  of  sickness,  for  business  or  any 
other  reasons,  preferred  to  vacate  the  bench, 
if  the  adjoining  judge  was  willing  to  hold 
court  for  him,  our  statutes  authorized  him 
to  do  so.  Article  1106  of  the  Revised  Stat- 
utes of  1895  reads:  "Any  Judge  of  the  dis- 
trict court  may  hold  court  for  or  with  any 
other  district  Judge."  There  was  no  error 
in  overruling  the  plea. 

The  appellant's  next  contention  is  that  the 
court  erred  In  overruling  his  application  for 
continuance.  Waiving  the  question  of  dili- 
gence, we  do  not  think  the  testimony  de- 
sired from  tbe  witnesses  Joe  Nash  and  E.  B. 
Weeks  was  material.  All  that  it  is  claim- 
ed it  is  expected  to  prove  by  the  witness 
Nash  is  that,  prior  to  the  burglary,  Geo.  Par- 
rlsh,  a  witness  for  the  state,  had  said  he 
had  it  in  for  the  defendant,  and  that  he 
intended  to  implicate  htm  in  some  trouble 
that  would  send  him  to  the  penitentiary.  If 
the  defendant,  in  connection  with  Geo.  Par- 
rlsb,  did  get  implicated  in  a  burglary,  even 
if  it  was  at  the  instance  of  Parrlsb,  he 
would  still  be  amenable  to  the  law.  By  the 
witness  E.  B.  Weeks  it  Is  stated  that  de- 
fendant expected  to  prove  that  he  had  caught 
tbe  witness  Parrlsb,  in  connection  with  an- 
other, near  the  store  in  which  be  was  clerk- 
ing, about  10  o'clock  at  night,  and  he  asked 
them  if  they  bad  not  been  going  In  the  store 
and  getting  goods,  and  they  answered  no, 
but  that  appellant,  Mont  Hart,  was  stealing 
goods,  and  they  were  laying  for  him,  and 
would  turn  him  in  if  they  caught  him.    Ad- 


mit that  all  this  Is  true,  and  that  tbe  wit- 
ness Parrish  was  very  bitter  In  his  feelings, 
and  anxious  to  do  defendant  all  the  harm  he 
could,  and  send  him  to  the  penitentiary.  If 
possible,  in  what  way  could  it  be  evidence 
in  this  case?  Eliminate  tbe  testimony  of 
the  witness  Parrish,  and  what  does  tbe  rec- 
ord show?  Appellant  went  to  a  livery  stable 
late  in  the  night,  and  hired  a  buggy  and 
horse.  He  and  tbe  witness  Parrish  were 
seen  driving  away  from  the  stable  in  the 
buggy  by  the  witness  Oscar  Johnson  late  at 
night,  after  It  had  rained  some.  The  store 
was  broken  into  that  night  A  'buggy  bad  been 
driven  to  the  store,  making  a  plain  track 
after  it  had  rained.  Flour  and  bacon  were 
stolen  from  the  store.  Elarly  the  next  morn- 
ing the  sheriff  and  a  number  of  citizens 
trailed  tbe  buggy  tracks,  and  they  led,  first, 
to  the  house  of  Parrlsb,  where  a  portion  of 
tbe  stolen  goods  were  found.  It  then  led 
to  the  rear  of  appellant's  house,  and  in  his 
bouse  more  of  tbe  stolen  goods  were  found. 
Ip  the  record  there  is  no  explanation  of  his 
possession  of  these  goods.  Tbe  buggy  was 
then  trailed  from  appellant's  residence  to  the 
livery  stable.  Upon  Inquiry  it  was  learned 
that  appellant  bad  hired  the  buggy  between 
11  and  12  at  night,  and  appellant  had  re- 
turned tbe  buggy  about  daylight  next  morn- 
ing, tbe  night  df  the  burglary,  and  bad  paid 
for  the  use  of  the  buggy.  In  the  buggy  used 
that  night  was  found  grease  signs  and  salt, 
and  on  tbe  buggy  springs  a  "right  smart 
grease."  The  horse  hired  by  defendant  had 
a  defect  in  one  shoe.  This  was  detected  in 
the  tracks  of  the  horse  drawing  the  buggy. 
In  the  absence  of  any  explanation  of  appel- 
lant's possession  of  the  stolen  property,  this 
Is  direct  and  positive  testimony  of  defend- 
ant's guilt,  outside  of  the  testimony  of  the 
witness  Parrlsb,  and  it  would  be  immaterial 
what  Parrlsh's  state  of  feelings  were  to- 
ward appellant,  or  what  statements  he  had 
made  prior  to  the  burglary. 

Tbe  other  witness  named  in  the  applica- 
tion was  the  wife  of  defendant,  by  whom  he 
stated  be  expected  to  prove  that  he  was  at 
home  from  11  o'clock  that  night  until  4 
next  morning.  The  witness  was  In  tbe  town 
where  the  case  was  tried  during  the  trial. 
It  is  true  that  in  the  application  it  is  stated 
she  was  sick,  and  bad  been  under  the  care 
of  a  physician  for  two  or  three  days.  No 
certificate  or  affidavit  of  any  physician  Is 
attached  to  the  application.  No  subpoena 
was  ever  issued  for  this  witness,  and  no  dili- 
gence shown.  By  the  witnesses  Oscar  John- 
son, Henry  Hodges,  and  others  appellant  Is 
shown  not  to  have  been  at  home,  if  their  tes- 
timony is  true,  and  in  addition  thereto  it  is 
shown  by  the  witness  Dickson  and  others,  aft- 
er bis  arrest,  that  appellant  had  come  to  them 
and  asked  them  if  they  could  not  say  that  on 
Thursday  night  before  the  burglary  they 
had  seen  the  things  found  In  his  house  in 
their  place  of  business.    They  answered  they 
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could  not  In  tbe  Ilgbt  of  all  the  testimony, 
there  was  no  error  lu  overruling  tbe  applica- 
tion for  a  continuance. 

There  was  no  error  In  refusing  to  strike 
out  the  testimony  of  the  witness  Parrlsb. 

While  there  Is  complaint  In  the  motion 
for  a  new  trial  to  the  admissibility  of  the 
testimony  of  tbe  witnesses  M.  Lea,  Ed.  Good- 
win, Charlie  Martin,  C.  D.  Williams,  and 
N.  N.  Ewlng,  there  are  no  bills  of  exception 
in  the  record  reserved  to  this  testimony,  and 
In  this  condition  we  cannot  pass  on  the  ques- 
tion. 

The  judgment  is  afDrmed. 

On  Motion  for  Rehearing. 

In  this  case  the  judgment  of  the  district 
court  was  affirmed  at  a  former  day  of  this 
term.  Appellant  has  filed  a  motion  for  a  re- 
hearing, in  which  he  complains  that  the 
court,  in  holding  that  the  lower  court  did 
not  err  in  oTerrullng  bis  application  for  a 
continuance,  did  not  set  out  all  that  he 
stated  be  expected  to  prove  by  the  witness 
Joe  Nash,  and  that  the  court  must  not  have 
considered  the  remainder. 

Defendant  stated  he  expected  to  prove  by 
tbe  witness  Nash  "that  his  codefendant, 
Qoe.  Parrlsb  told  him  the  said  Joe  Nash,  in 
Archer  City,  Texas,  some  time  during  the 
montb  of  March,  1910,  in  the  pool  liall,  in 
Archer  City,  Texas,  that  be  had  It  in  for 
the  defendant,  Mont  Hart,  and  that  he 
Intended  to  implicate  him  in  some  trouble 
that  would  send  him  to  the  penitentiary,  and 
that  when  the  said  Parrlsh  made  this  state- 
ment to  the  witness  Joe  Nash  that  the  wit- 
ness asked  tbe  said  Parrlsb  bow  be  intend- 
ed to  get  this  defendant  into  trouble,  and 
that  the  said  Parrlsh  told  him  that  he  could 
tell  that  this  defendant  was  guilty  of  breaking 
into  storehouses  and  stealing  goods,  and  thnt 
he  could  get  a  party  to  help  him  leave  some 
goods  at  the  house  of  this  defendant,  and 
that  when  they  were  found  the  proof  would 
be  sufficient  to  convict  this  defendant,  and 
that  the  people  here  in  the  town  of  Archer 
City  would  be  ready  and  believe  that  the  de- 
fendant had  broken  Into  some  store  and  bad 
stolen  tbe  goods  that  were  found  In  his  pos- 
session; that  he  can  and  will  prove  by  the 
witness  Joe  Nash  that  he  was  on  very  inti- 
mate terms  with  the  defendant  Geo.  Parrlsh 
at  the  time  the  said  Parrlsh  made  this 
statement  to  him,  and  that  tbe  said  Parrlsh 
at  said  time  asked  this  said  witness  not  to 
tell  what  he  bad  said  to  him,  nor  to  give 
away  bis  scheme  to  catch  this  defendant." 

Had  there  been  any  effort  made  on  the 
trial  of  this  cause  to  show  that  defendant 
had  been  Imiwsed  on,  and  that  tbe  stolen 
goods  had  been  placed  in  bis  bouse  without 
his  knowledge,  this  testimony  might  have  be- 
come material.  But  in  the  record  there  is 
no  explanation  of  the  defendant's  possession 
of  tbe  stolen  goods.    On  tbe  other  hand,  tbe 


record  shows  that  defendant  approached 
Mldford  Dickson  and  others,  after  his  ar- 
rest, and  tried  to  prevail  on  them  to  testify 
that  the  goods  found  at  bis  house  belongel 
to  him  and  were  in  his  possession  prior  to 
the  night  of  the  burglary.  Tbe  testimonr 
sought  from  this  absent  witness,  in  tbe  con- 
dition the  record  is  brought  to  us,  could  not 
have  been  material,  and,  taken  in  connec- 
tion with  the  evidence  on  the  trial  of  tbe 
cause,  it  is  apparent  the  testimony  would 
not  be  true.  Weathersby  v.  State,  29  Tex. 
App.  278,  15  S.  W.  823 ;  Carver  v.  State,  36 
Tex.  Cr.  R.  652,  38  S.  W.  183;  KoUer  v. 
State,  36  Tex.  Cr.  R.  496,  38  S.  W.  44. 

Admit  that  tbe  witness  would  testify  that 
Parrlsb  bad  made  such  statement  to  him: 
The  record  shows  that  tbe  store  was  bur- 
glarized at  night,  that  night  defendant  hired 
a  buggy  from  a  livery  stable,  defendant  was 
seen  to  drive  tbe  buggy  out  of  the  stable,  the 
buggy  tracks  were  traced  to  tbe  store  hnr- 
glarlzed,  and  from  tbe  store  to  defendant's 
residence,  where  a  portion  of  the  stolen 
goods  were  found.  He  carries  tbe  bn^y 
back  to  the  stable  Just  before  daylight  There 
are  signs  on  the  buggy  showing  tbe  stolen 
goods  had  been  hauled  in  it  Defendant 
tries  to  get  witnesses  to  testify  that  he  was 
in  possession  of  the  goods  (found  at  bis 
house)  before  the  night  of  tbe  burglary,  and, 
failing  in  this,  no  explanation  of  his  posses- 
sion is  found  in  the  record.  Upon  a  trial, 
there  must  be  something  shown  whereby  tbe 
testimony  of  an  absent  witness  would  be 
material.  In  this  record  there  is  nothing 
rendering  this  testimony  material. 

Tbe  motion  for  rehearing  Is  overruled. 


HARTFIEIiD  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Oct  26, 

1910.    On  Motion  for  Rehearing, 

March  8,  1911.) 

1.  Cbiminai,  Law  (§  1090*)— Appeal  and  E«- 
BOB— Necessity  of  Exceptions  —  Rin.i>G8 
AS  to  Continuance. 

Ruling  on  application  for  continuance  can- 
not be  reviewed,  when  not  presented  by  a  bill 
of  exceptions. 

[Ed.    Note.— For   other   cases,    see    Crfaninal 
Law,  Cent  Dig.  {  2812;  Dec  Dig.  |  1090.*] 

2.  Homicide  (J  99»)— Assault  with  Iirrasr 
TO  Kill— Defense  op  Pbopebtt. 

Under  Pen.  Code  1895,  art  680,  the  law 
gives  an  owner  no  right  to  retake  his  stolen 
property  by  such  means  as  would  result  in  tbe 
loss  of  life  or  serious  bodily  injary. 

[EU.   Note.— For  other   cases,   see  Homicide, 
Cent  Kg.  §  129;   Dec.  Dig.  f  99.*] 

3.  Homicide  ({  340*)— Appeal  and  Ebbok— 
Habhless  Ebbob— Instbcctions. 

At  a  trial  for  assault  with  intent  to  mur- 
der, where  no  one  except  tbe  defendant  and 
the  person  injured,  who  was  a  witness,  were 
present  at  the  assault  an  instruction  on  the 
presumption  arising;  from  the  use  of  a  deadly 
weapon,  which  referred  to  the  injured  party  as 
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"the  deceased,"  while  erroneons,   is  haimleM, 
in  view  of  the  evidence. 

[E>1.   Note.— For  other  cases,  see   Homicide, 
Dec  Dig.  i  340.*] 
4.  Homicide  (|  90*)— Asbault  with  Intent 

TO    Kill— NATUBE    of   Weapon— "Deadly 

Weapon." 

A  pistol,  used  as  a  firearm,  is  a  "deadiy 
weapon. 

(BM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  110;   Dec.  Dig.  I  90.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1853-1856 ;   vol.  8,  p.  7627.] 

Appeal  from  District  Court,  Morris  Coun- 
ty;    P.  A.  Turner,  Judge. 

Luke  Hartfleld  was  convicted  of  assault 
with  Intent  to  commit  murder,  and  he  ap- 
peals.   Affirmed. 

Jas.  E.  Stewart,  for  appellant  John  A. 
Mobley,  Asst.  Atty.  Qen.,  for  the  State. 

RAMSEY,  J.  On  the  9th  of  March  of  this 
year  appellant  was  convicted  in  the  district 
court  of  Morris  county  on  a  charge  of  as- 
sault with  Intent  to  murder,  and  his  punish- 
ment assessed  at  confinement  in  the  peniten- 
tiary for  a  period  of  two  years. 

There  are  no  bills  of  exception  in  the  rec- 
ord, and  in  this  condition  of  same  there  are 
matters  urged  as  grounds  for  reversal  which 
we  cannot  review.  Among  other  things,  an 
application  for  continuance  was  made  in  the 
court  below;  but  the  action  of  the  court 
touching  this  matter  is  not  preserved  by  any 
bill.  All  the  matters  which  can  in  any  pos- 
sible event  form  the  basis  of  reversal  are 
contained  in  the  motion  for  new  trial,  and 
to  intelligently  pass  on  these  matters  some 
brief  sta'tement  of  the  case  will  be  necessary. 

It  was  shown  by  the  testimony  of  Charlie 
Heath,  the  assaulted  party,  and  several  other 
witnesses,  that  on  the  day  In  question  hi 
and  appellant  had  been  playing  cards;  that 
In  the  morning  on  the  day  in  question  the 
fortunes  of  the  play  bad  gone  against  Heath, 
but  In  the  afternoon  he  had  succeeded  in 
winning  all  the  money  that  appellant  had; 
that,  being  so  relieved  of  his  available  funds, 
appellant  wanted  Heath  to  give  him  a  "dol- 
lar Bight,"  which  request  was  refused  by 
Heath,  who  stated  he  would  give  him  a 
"four-bits  sight";  tliat  they  were  betting  a 
dollar  a  game:  tliat  thereapon  he  (Heath) 
got  up  and  walked  away,  when  appellant 
ran  after  him  and  said  he  was  going  to  have 
a  dollar;  that  thereupon  he  pulled  out  his 
pocketbook  and  said,  "I  will  give  you  a  dol- 
lar," when  api)ellant  said,  "I  don't  want  a 
dollar;  I  want  two  dollars;"  that  about 
this  time  he  drew  a  pistol  from  his  pocket, 
and  presented  it  to  witness  in  a  hostile  at- 
titude: that  he  (Heath)  then  sat  down  on 
the  ground  in  front  of  appellant  and  com- 
menced talking  to  him,  and  said,  "I  will  give 
you  a  two-dollar  rijrht  if  you  want  to  play," 
and  appellant  said,  "No,  fling  it  all  from 
you;   If  yon  don't,  I  will  kill  you  this  very 


evening,"  to  which  he  replied,  he  would  not 
throw  It  all  from  him,  and  as  he  started  to 
get  up  appellant  shot  him  In  the  bead ;  that 
when  shot  be  grabbed  appellant  and  threw 
him,  but  he  struck  him  twice  with  the  pistol 
before  he  could  throw  him;  that  he  called 
others  near  by  to  come  to  bis  assistance; 
that  he  was  getting  weak  from  the  loss  of 
blood;  and  that  be  then  got  up  aAd  went  off. 
This  is  substantially  corroborated  by  the  tes- 
timony of  several  other  witnesses. 

Appellant  In  his  own  behalf  gave  quite  a 
different  account  of  the  transaction,  and  tes- 
tified, In  substance,  that  on  the  day  in  ques- 
tion be  was  at  work  sawing  wood,  when 
Heath  came  to  taim  alone  and  tried  to  get 
a  game  with  him,  which  appellant  refused, 
saying  he  did  not  gamble;  that  be  finally 
walked  up  to  his  jumper  and  took  his  money 
out  of  It,  some  f25;  that  his  Jumper  was 
hanging  up  on  a  bush  not  far  from  his  work; 
that  he  then  walked  up  to  Heath  and  asked 
him  for  his  money,  who  replied  that  he  would 
not  give  it  to  him,  at  the  same  time  pulling 
out  a  knife;  that  he  said  to  him  he  was  not 
going  to  give  him  anything  unless  he  would 
gamble  with  him;  that  be  again  walked  up 
to  Heath  and  begged  him  to  give  him  bis 
money,  which  he  would  not  do,  but  pulled 
out  his  knife ;  that  be  walked  up  to  him,  and 
tried  to  get  his  Jumper  and  money,  which 
Heath  would  not  let  him  have;  that  after  be 
would  not  give  him  his  Jumper  and  money. 
Heath  pulled  his  knife,  and  came  at  him,  and 
cut  bis  clothing;  that  be  then  Jumped  back 
and  got  out  of  his  way,  and  Jumped  back  to 
where  he  got  his  pistol  and  shot  at  Heath; 
that  he  did  not  know  whether  he  bit  him  or 
not;  that  he  shot  at  him,  because  he  was 
cutting  blm,  and  bad  his  money,  and  would 
not  give  it  to  him;  that  during  all  this  time 
no  one  was  present. 

1.  Counsel  for  appellant  claim  that  there 
was  error  In  the  ruling  of  the  court.  In  that 
the  court  should  have  submitted  the  law 
with  reference  to  the  defense  of  his  proper- 
ty. Article  680  of  our  Penal  Code  of  1805 
is  as  follows:  "When,  under  article  677,  a 
homicide  Is  committed  in  the  protection  of 
property,  it  must  be  done  under  the  follow- 
ing circumstances:  (1)  The  possession  must 
be  of  corporeal  property,  and  not  of  a  meru 
right,  and  the  possession  must  be  actual  and 
not  merely  constructive.  (2)  The  possession 
must  be  legal,  though  the  right  of  the  prop- 
erty may  not  be  in  the  possessor.  (3)  If  pos- 
session be  once  lost,  it  is  not  lawful  to  regain 
it  by  such  means  as  result  in  homicide.  (4)  Ev- 
ery other  effort  in  his  power  must  have  been 
made  by  the  possessor  to  repel  the  aggression 
before  he  will  be  Justified  in  killing."  It 
will  thus  be  seen  that  it  is  provided  that.  If 
the  posEiesslon  of  property  be  once  lost,  it  Is 
not  lawful  to  regain  It  by  such  means  as  will 
result  In  homicide.  It  must  also  seem  evi- 
dent that  this  was  not  a  case  of  robbery  by 
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putting  in  fear,  but  a  case  of  theft;  and  un- 
der the  article  of  the  statute  above  quoted  it 
Is  manifest  that  the  law  gives  appellant  no 
right  to  repossess  his  property  by  means  of 
such  attack  upon  Heath  as  would  result  In 
the  loss  of  his  life  or  serious  bodily  Injury. 
2.  It  Is  urged  that  the  charge  of  the  court 
In  respect  to  the  presumption  arising  from 
the  use  of  a'  deadly  weapon  is  erroneous  and 
hurtful.  The  particular  objection  to  this 
charge  is  well  and  clearly  put  by  appellant, 
and  it  Is  urged  that  the  error  and  burtful- 
ness  of  the  paragraph  complained  of  Ilea  in 
the  fact  that  there  was  nothing  In  the  record 
to  show  that  the  injured  party  was  deceased, 
and  the  Jury  might  have  believed  from  said 
charge  that,  before  the  law  presumed  the 
injured  party  intended  to  murder  or  Inflict 
serious  bodily  injury  upon  the  defendant  by 
being  armed  at  the  time  of  the  difficulty,  said 
injured  party  must  have  been  killed,  and  that 
said  charge  was  therefore  misleading  and  cal- 
culated to  prejudice  the  rights  of  appellant 
before  the  Jury.  That  there  is  an  error  in  the 
charge  of  the  court  on  this  question  can  ad- 
mit of  no  doubt.  Where  the  word  "deceased" 
is  used,  the  trial  court  evidently  should  have 
written  the  name  of  Heath;  but,  in  view  of 
the  entire  charge,  which  is  as  follows:  "Upon 
the  law  of  self-defense  you  are  further  in- 
structed that  if,  from  the  acts  of  the  said 
Charlie  Heath  (if  any),  or  from  his  words, 
coupled  with  his  acts  (if  any),  there  was 
created  in  the  mind  of  the  defendant  a  rea- 
sonable apprehension  that  be  (the  defendant) 
was  in  danger  of  losing  his  life  or  of  suGFer- 
ing  serious  bodily  barm  at  the  bands  of  the 
said  Charlie  Heath,  then  the  defendant  had 
the  right  to  defend  himself  from  such  danger 
or  apparent  danger  as  it  reasonably  appeared 
to  him  at  the  time,  viewed  from  his  stand- 
point. And  a  party  so  unlawfully  attacked 
is  not  bound  to  retreat  in  order  to  avoid  the 
necessity  of  killing  bis  assailant.  If  you  be- 
lieve that  the  defendant  committed  the  as- 
sault as  a  means  of  defense,  believing  at  the 
time  he  did  so  (if  he  did  do  so)' that  he  was 
in  danger  of  losing  his  life  or  of  serious  bod- 
ily injury  at  the  hands  of  the  said  Charlie 
Heath,  then  you  will  acquit  the  defendant, 
on  the  grounds  of  self-defense^  and  if  the 
deceased  was  armed  at  the  time  he  was  kill- 
ed, and  was  making  sucb  attack  on  defend- 
ant, and  if  the  weapon  used  by  him  and  the 
manner  of  Its  use  were  such  as  were  rea- 
sonably calculated  to  produce  death  or  seri- 
ous bodily  harm,  then  the  law  presumes  the 
deceased  Intended  to  murder  or  aimed  to  in- 
flict serious  bodily  injury  upon  the  defend- 
ant"— we  think  it  impossible,  certainly  most 
unlikely,  that  the  use  of  this  language  should 
have  injured  appellant  Under  his  testimony 
there  was  no  one  present  but  Heath.  Under 
no  testimony  was  there  any  claim  that  any 
one  else  than  Heath  assaulted  him,  and  the 
intelligence  of  any  jury  must  have  under- 
stood that  the  use  of  the  word  "deceased" 
was  inadvertent,  and  the  true  import  of  the 


charge  of  the  court  could  not  have  been  mis- 
understood. 

3.  It  Is  also  urged  that  there  was  error  in 
the  court's  definition  of  what  la  meant  by  a 
deadly  weapon.  A  pistol  used  as  a  firearm 
is  a  deadly  weapon,  and  it  was  unnecessary 
for  the  court  to  define  it  at  all;  but.  If  this 
were  not  so,  It  is  not  believed  that  the  defini- 
tion given  by  the  court  is  substantially  er- 
roneous. 

A  careful  Inspection  of  the  record  has 
convinced  us  there  was  no  error  In  the  trial 
of  the  case  injurious  to  appellant,  or  which 
should  work  a  reversal  of  the  judgment  of 
conviction,  which  is  therefore  affirmed. 

On  Motion  for  Rehearing. 

HARPER,  J.  At  a  former  day  of  this 
court  the  judgment  of  the  trial  court  was 
affirmed.  Appellant  flied  a  motion  for  re- 
hearing, alleging  that  this  court  was  in  er- 
ror in  holding  that  It  was  unnecessary,  under 
the  facts  of  this  case,  to  charge  that  one  has 
a  right  to  kill  to  protect  his  property.  The 
Injured  party  had  made  no  assault  on  de- 
fendant, and,  if  any  attempt  at  robbery  was 
committed,  it  was  by  appellant  The  state's 
testimony  is  that  prosecuting  witness  won 
the  money  In  a  game,  and  defendant  shot 
blm  because  be  would  not  give  back  the  mon- 
ey. Defendant  testified  that  there  was  no 
game,  but  that  the  prosecuting  witness  took 
the  money  out  of  bis  clothes,  and  when  he 
discovered  the  theft  he  demanded  the  return 
of  the  money;  that,  when  he  made  the  de- 
mand, prosecuting  witness  struck  at  him 
with  a  knife.  This,  If  true,  made  a-  case  of 
self-defense.  The  court  fairly  presented  this 
theory,  and  the  jury  found  against  appel- 
lant's theory. 

The  motion  for  rehearing  is  overruled. 


Ex  parte  TYLER. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  8, 
1911.) 

Appeal  from  District  Court,  Galveston 
County ;    Clay  S.  Briggs,  Judge. 

Habeas  corpus  by  Austin  Tyler  for  his  dis- 
charge on  bail.  From  a  judgment  fixing  bail, 
he  appeals.    Affirmed. 

Thomas  C.  Tumley,  for  appellant  C.  E. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  On  appeal  from  the 
order  of  the  district  court  fixing  ball  at 
$5,000. 

The  appellant  was  arrested  on  a  complaint 
charging  him  with  rape.  He  had  an  examin- 
ing trial  before  the  justice  court  and  after 
a  full  hearing  was  allowed  ball,  and  hla  bond 
fixed  at  $5,000.  Upon  his  falUng  to  give  this 
he  was  remanded  to  the  custody  of  the  sher- 
iff. After  this  he  sued  out  a  writ  of  habeas 
corpus  before  the  district  judge  In  Galveston 
county.     The  district  Judge  beard  the  erl- 
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deuce,  and  In  effect  approved  the  Jndgment 
of  the  Justice  of  the  peace  by  allowing  the 
defendant  bail  and  flziiig  hia  bond  at  |5,000. 
Upon  bis  failure  to  execute  this  bond  be  was 
remanded  to  the  custody  of  the  sheriff,  and 
was  confined  by  the  sheriff  In  the  county 
Jail.  There  is  no  evidence  in  the  record 
showing  the  financial  condition  of  the  appel- 
lant. In  his  application  for  the  writ  of  ha- 
beas corpus  before  the  district  Judge  he 
states,  however,  that  he  is  unable  to  give  the 
amount  of  the  bond  fixed  by  the  Justice  of 
the  peace,  $5,000,  and  that  fixing  the  amount 
at  such  a  large  sum  is  in  effect  a  denial  of 
bail;  that  the  appellant  ought  to  be  discharg- 
ed, or  required  to  give  only  a  nominal  bond 
of  1500. 

It  would  be  improper  for  us  to  discuss  the 
evidence  before  the  lower  court  We  have 
carefully  gone  over  it,  and  are  of  opinion 
that  the  district  Judge  has  committed  no  er- 
ror. Hence  we  affirm  his  action  in  admitting 
the  appellant  to  bail,  fixing  the  amount  there- 
of at  15,000. 


CITIZE3NS'   STATE   BANK   OF  TOTAH   v. 

O'NEAL  et  aL 

(Court  of  Civil   Appeals   of  Texas.     Feb.   11, 
1911.) 

Appeal  and  Ebbob  (S  750*)— -Assionuents  of 
Kbbob— Requisites. 

Under  Rev.  St.  1895,  art.  1018,  requiring 
appellant  to  file  all  assignments  of  error  dis- 
tinctly specifying  the  grounds  on  which  he  re- 
lies, and  Courts  of  Civil  Appeals  Rules  24,  26 
(07  S.  W.  xv),  providing  tnat  assignments  of 
error  mast  distinctly  specify  the  grounds,  as- 
signments of  error  that  the  court  erred  in  fail- 
ing to  find  a  verdict  for  appellant  on  the  evi- 
dence, and  that  the  court  erred  in  dismissing 
.  the  case  because  against  the  preponderance  of 
the  evidence,  and  that  the  court  erred  in  re- 
fusing to  find  a  judgment  for  plaintiff  against 
defendants  failing  to  appear  and  answer,  and 
because  defendant  appearing  failed  to  answer, 
except  by  plea  in  abatement,  which  he  failed 
to  urge  until  after  plaintiff  had  made  its  prima 
facie  case,  etc.,  are  insufficient  to  Question  the 
sufficiency  of  the  evidence,  and  the  refusal  of 
judgment  by  default. 

[Ed.  Note.— For  other  case,  see  Appeal  and 
Error.  Cent  Dig.  Ii  3074^083;  Dec.  Dig.  { 
750.»] 

Appeal  from  District  Court  Reeves  Coun- 
ty;   S.  J.  Isaacks,  Judge. 

Action  by  the  Citizens'  State  Bank  of 
Toyab  against  3.  F.  O'Neal  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.     Affirmed. 

McKenzle  &  Brady  and  J.  W.  Parker,  for 
appellant  Hefner  &  Hudson  and  Pender 
8.    Carter,   for   appellees. 

CONNER,  C.  J.  This  salt  was  Instituted 
by  the  appellant  bank  against  J.  F.  O'Neal, 
D.  F.  White,  O.  E.  Wilson,  and  T.  W.  Owen 
as  the  makers,  and  against  appellee  Victor 
Dzledzioch   as   indorser,   of  two   promissory 


notes,  one  for  the  sum  of  $1,000  and  the 
other  for  the  sum  of  $900,  both  dated  Octo- 
ber 12,  1008,  and  due  in  6  and  12  months, 
respectively,  from  date.  Certain  credits 
were  admitted,  and  Judgment  was  sought 
for  the  remainder  with  a  foreclosure  of  the 
vendor's  lien  upon  certain  lands  for  which 
the  notes  had  been  given.  Defendants  were 
duly  cited,  but  Victor  Dzledzioch  alone  an- 
swered, which  was  by  a  verified  special  plea 
to  the  effect  that  the  plaintiff  was  not  en- 
titled to  recover  upon  the  notes  forming 
the  basis  of  Its  suit  in  that  he,  said  defend- 
ant, "is  now,  and  at  all  times  since  the 
execution  and  delivery  of  the  said  notes 
has  been,  the  legal  and  equitable  owner  of 
the  same";  that  the  indorsements  of  the 
notes  to  the  plaintiff  bad  been  under  a  con- 
tract of  sale  which  the  plaintiff  later  refused 
to  complete.  The  trial  was  before  the  court 
without  a  Jury,  and  Judgment  given  for  the 
defendants,  from  which  this  appeal  has 
been   prosecuted. 

We  are  led  to  infer  from  argument  in 
appellant's  brief  that  It  is  Intended  to  ques- 
tion the  sufficiency  of  the  evidence  on  the 
issue  of  appellant's  ownership  of  the  notes 
sued  upon,  and  the  action  of  the  court  in 
refusing  a  Judgment  by  default  against 
those  defendants  who  were  cited,  but  who 
wholly  failed  to  answer.  The  assignments 
of  error  imder  which  the  first  question  is 
discussed  are  the  first,  fifth,  seventh,  tenth, 
twelfth,  and  tbirteentb,  which  are  as  fol' 
lows: 

"First  The  court  erred  In  its  failure  and 
refusal  to  find  a  verdict  for  the  plaintiff, 
because  the  overwhelming  preponderance 
and  weight  of  the  evidence  was  with  the 
plaintiff,  and  under  the  law  was  entitled  to 
a  verdict  and  Judgment  in  its  favor." 

"Fifth.  The  court  erred  in  failure  to  find 
a  verdict  for  the  plaintiff  for  the  full  amount 
sued  for,  because  the  overwhelming  weight 
and  preponderance  of  the  evidence  was  in 
plaintiff's  favor." 

"Seventh.  The  court  erred  in  sustaining 
defendant's  plea  in  abatement  and  dismiss- 
ing this  cause,  because  the  overwhelming 
preponderance  and  weight  of  the  evidence 
was  against  said  plea  in  abatement  and  in 
favor  of  the  plaintiff." 

"Tenth.  The  court  erred  In  rendering  a 
verdict  and  Judgment  In  favor  of  defend- 
ants and  for  dismissing  their  cause." 

"Twelfth.  The  court  erred  in  rendering 
Judgment  in  favor  of  the  defendants  dis- 
missing this  cause,  because  the  verdict  and 
Judgment  as  rendered  in  this  cause  is  against 
the  overwhelming  preponderance  and  weight 
of  the  evidence. 

"Thirteenth.  The  court  erred  in  render- 
ing verdict  for  defendants  and  dismissing 
this  cause  because  the  notes  upon  their  face 
both  showed  to  be  long  past  due  and  owing 
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at  the  time  of  filing  this  suit,  and,  there 
being  no  evidence  showing  the  contrary,  the 
court  should  have  found  for  the  plaintiff." 

The  assignments  of  error  which  we  infer 
were  Intended  to  present  the  second  ques- 
tion are  the  second,  third,  fourth,  sixth, 
eighth,  and  ninth,  which  are  as  follows: 

"Second.  The  court  erred  In  its  refusal  to 
find  a  Judgment  for  the  plaintiff,  the  de- 
fendants J.  F.  O'Neal,  O.  B.  Wilson,  T. 
W.  Owen,  and  D.  F.  White  having  failed 
to  appear  and  answer,  and  the  defendant 
Victor  Dzledzloch  failed  to  answer  except 
by  plea  in  abatement  which  the  said  Victor 
Dzledzloch  failed  to  urge  until  after  the 
plaintiff  had  made  its  prima  facie  case, 
and  was  entitled  to  Judgment,  all  of  the 
parties  having  made  default,  though  having 
been  legally  cited  to  appear  and  answer  in 
terms  of  law. 

"Third.  The  court  erred  In  overruling 
plaintiff's  motion  that  Judgment  be  given  to 
plaintiff;  said  motion  having  been  urged 
by  plaintiff  after  the  plaintiff  had  introduc- 
ed its  evidence  and  made  out  its  prima  fade 
case,  as  will  more  fully  appear  by  refer- 
ence to  plaintiff's  bill  of  exception  No.  1 
herein,  reference  to  which  is  hereby  made 
for  a  more  complete  description  of  said  pro- 
ceedings. 

"Fourth.  The  court  erred  in  its  failure 
to  give  verdict  and  render  Judgment  in 
favor  of  plaintiff  after  all  the  evidence  in 
said  cause  was  heard,  and  all  parties  having 
rested,  the  plaintiff  moved  the  court  to  find 
in  its  favor,  the  defendant  and  each  of  them 
having  failed  to  appear  and  answer,  though 
having  been  cited  to  appear  and  answer  in 
terms  of  the  law.  All  of  which  said  pro- 
ceedings will  more  fully  appear  in  plain- 
tiff's bill  of  exception  No.  2,  reference  to 
which  is  hereby  made  for  the  full  proceed- 
ings." 

"Sixth.  The  court  erred  In  its  failure  to 
find  a  verdict  for  the  plaintiff  because  each 
of  the  defendants  failed  to  answer  to  the 
merits  of  the  cause,  but  wholly  made  de- 
fault, except  as  to  defendant  Victor  Dzled- 
zloch, who  Sled  a  dilatory  plea  only,  be- 
cause the  great  weight  of  the  evidence  was 
in  favor  of  the  plaintiff  as  to  said  plea  so 
filed  by  said  defendant  Victor  Dzledzloch, 
and  the  other  defendants  having  failed  to 
appear  and  answer  though  duly  dted  to 
do  80  in  terms  of  the  law." 

"Eighth.  The  court  erred  In  rendering  a 
verdict  and  Judgment  in  favor  of  the  defend- 
ants because  the  defendants  J.  F.  O'Neal, 
O.  E.  Wilson,  T.  W.  Owen,  and  D.  F.  White 
failed  to  appear  and  answer  though  duly 
cited  in  terms  of  the  law.  and  Judgment 
as  against  said  defendants  and  each  of 
them  should  have  been  In  favor  of  the  plain- 
tiff for  its  debt  and  foreclosure. 

"Ninth.  The  court  erred  in  its  failure  to 
find  for  the  plaintiff  for  its  debt  and  for  I 


foreclosure  of  Us  vendor's  lien  as  retained 
In  the  said  notes  sued  upon,  the  defendants 
having  failed  to  appear  and  answer  herein, 
but  wholly  made  default" 

The  statement  following  the  first  assign- 
ment, which  by  reference  thereto  Is  made  to 
constitute  the  statement  of  many  others. 
consists  of  some  nine  lines  of  the  brief  and 
the  following  further  references:  "See,  also, 
the  order  of  the  defendant  to  Messrs.  Hc- 
Kenzie  &  Brady,  Statement  of  Facts,  page 
6.  See,  also,  the  letter  of  defendant  to 
Messrs.  McKeuzie  &  Brady,  Statement  of 
Facts,  page  6.  See  the  testimony  of  Fin- 
ley  Holmes,  Statement  of  Facts,  pages  'J3 
to  27.  See,  also,  the  testimony  of  V.  Van 
Gelson,  Statement  of  Facts,  pages  17  to  23. 
See  the  testimony  of  Aubrey  Shro<*,  State- 
ment of  Facts,  page  28.  See,  also,  the  tes- 
timony of  J.  F.  McKenzle,  pages  28  to  29. 
See  the  entire  Statement  of  Facts,  2  to  30." 

We  think  the  mere  exhibit  of  the  brief 
above  made  is  a  sufficient  answer  to  the 
entire  appeal.  It  is  manifest  that,  regard- 
less of  the  insufficiency  of  the  statements, 
the  assignments  do  not  constitute  such  dis- 
tinct specifications  of  the  grounds  of  error 
relied  upon  as  is  required  alike  by  Rev. 
St  1895,  art  1018,  and  rules  24  and  2G  (67 
S.  W.  XV)  prescribed  for  the  government 
of  this  court  This  might  be  illustrated 
from  quotations  from  many  decisions;  but 
the  subject  has  been  so  fully  and  often  treat- 
ed that  we  content  ourselves  with  a  citation 
of  a  few  of  the  cases.  See  Garrison  ▼.  Ochil- 
tree Co.,  50  Tex.  Civ.  App.  397,  111  S.  W. 
445;  Guerguln  ▼.  McGown,  53  S.  W.  585: 
Bayne  v.  Denny,  21  Tex.  Civ.  App.  435,  52 
S.  W.  983;  Wright  v.  Wren  (Sup.)  10  S. 
W.    906. 

We  conclude  that  all  assignments  of  er- 
ror must  be  disregarded,  and,  no  error  be- 
in  apparent  of  record,  that  the  Judgment 
should  be  affirmed. 


THOS.  GOGGAN  &  BROS.  v.  STNNOTT 
■  et  al. 

(Court   of   Civil    Appeals   of  Texas.      Jan.    7, 
1911.     Rehearing  Denied  Feb.  11,  1911.) 

1.  Appeal  and   Ebbob  (|  655*)— Statement 
OP  Facts— Stbikino. 

Where  appellee's  motion  to  strike  the  state- 
ment of  facts  on  one  ground  was  overruled, 
he  could  not  afterwards  move  to  strike  the 
statement  on  a  somewhat  different  ground. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §8  282a-2825;  Dec.  Dig.  | 
656.»1 

2.  Appeal  and  Ebbob  ({  499*)— Bill  or  Ex- 
ceptions— ADifiBBioN  of  Evidence. 

Assignments  of  error  as  to  the  admission  of 
evidence  cannot  be  considered,  where  the  bill  of 
exceptions  does  not  show  the  objections  to  its 
admission  overruled. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
E}rror,  Cent  Dig.  {  2297;   Dec.  Dig.  §  499.*] 
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3.  Chattm,  Mobtoaoes  (I  153*)— Rbgistka- 
TioN— Subsequent  Pubchaseks. 

Sayles'  Ann.  Civ.  St.  18»7,  art.  4651,  pro- 
vides that  if  a  chattel  mortgage-  permits  one 
in  whose  possession  the  mortgaged  property  is 
to  remove  from  the  county  in  which  the  mort- 
gage is  recorded,  and  shall  not  within  four 
months  after  such  removal  cause  the  mortgage 
to  be  recorded  in  the  county  to  which  the 
property  is  removed,  the  mortgage  shall  be  void 
as  to  bona  fide  purchasers  so  long  as  it  is  not 
recorded  in  such  county.  Held,  that  registra- 
tion was  necessary  only  where  the  mortgagee 
consented  to  the  removal  or  at  least  had  knowl- 
edge thereof. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  255;  Dec.  Dig.  {  153.*] 

4.  Evidence  ({   ^*)  — Weight  of   Tebti- 

MONT. 

The  testimony  of  a  party  is  not  necessarily 
binding  upon  the  jury,  though  it  is  not  ex- 
pressly contradicted. 

[Ed.  Note.— For  other  cases,  see  E^c'idence, 
Cent.  Dig.  $  2431;    Dec.  Dig.  {  504.*] 

B.  Chattei.  Mobtoaoes  (8  US4*)— Bona  Fide 

PUBCHASEBS— JUBT  QUESTION. 

In  foreclosure  by  a  chattel  mortgagee, 
where  another  claimed  title  under  a  purchase 
from  the  mortgagor,  whether  claimnnt  was  a 
purchaser  for  value  without  notice  held  a  jury 
question. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  {  284.*] 

Appeal  from  Dallam  County  Court;  C.  S. 
Harrington,  Judge. 

Action  by  Tbos.  Goggan  &  Bro.<«.  against  J. 
E.  Synnott  and  others  In  which  Clara  Syn- 
nott  filed  a  claim  to  mortgaged  chattels. 
From  a  Judgment  for  claimant,  plaintiff  ap- 
peals.   Reversed  and  remanded  for  new  trial. 

J.  S.  Batley  and  Meador,  Davis  &  Dedmon, 
for  appellant.  Tatum  &  Tatum  and  H.  A. 
Turner,  for  appellees. 

•SPEER.  J.  On  January  8,  1007,  Thomas 
Goggan  &  Bros,  sold  and  delivered  to  J.  E. 
Synnott  a  certain  Krell  piano  for  the  sum  of 
$375  of  which  $25  was  paid  in  cash  and  the 
balance  was  to  be  paid  in  monthly  install- 
ments of  $10  each ;  such  installments  being 
represented  by  the  notes  of  Synnott  payable 
to  the  order  of  Thomas  Goggan  &  Bros,  at 
Galveston,  Tex.  Thomas  Goggan  &  Bros, 
retained  a  chattel  mortgage  lien  upon  the 
piano  and  immediately  caused  it  to  be  re- 
corded in  the  office  of  the  county  clerk  of 
Cherokee  county,  the  county  in  which  Syn- 
nott resided  at  the  time.  Synnott  made  de- 
fault in  the  payment  of  these  notes,  and 
Thomas  Goggan  &  Bros,  filed  suit  in  Galves- 
ton county  and  obtained  judgment  for  the 
amount  of  the  unpaid  purchase  money,  to- 
gether with  a  foreclosure  of  its  chattel  mort- 
gage lien,  and  on  April  20,  100!>,  caused  to 
be  issued  an  order  of  sale  directed  to  the 
sheriff  of  Dallam  county,  to  which  county 
Synnott  had  in  the  meantime  removed  with 
the  property,  and  on  May  24,  1909,  the  sher- 
iff of  Dalliim  county  seized  the  piano  as  the 
property  of  J.  B.  Synnott.  Mrs.  Clara  Syn- 
nott, wife  of  J.  E.  Synnott,  made  a  claim- 


ant's oath  and  bond  as  required  by  law, 
claiming  title  to  the  piano  by  virtue  of  a  sale 
to  her  by  her  husband.  Upon  the  trial  of 
the  cause  the  court  instructed  the  jury  to 
find  for  the  claimant,  and  from  a  judgment 
based  upon  a  verdict  thus  directed  Thomas 
Goggan  &  Bros,  has  appealed. 

Before  considering  appellant's  assignments 
of  error,  it  is  necessary  to  dispose  of  appel- 
lee's motion  to  strike  out  the  statement  of 
facts.  We  overrule  this  motion  because  on 
a  former  day  we  bad  before  us  appellee's 
motion  to  strike  out  the  statement  of  facts 
and  appellant's  motion  to  require  appellee 
to  produce  the  original  statement  of  facts 
and  praying  this  court  In  the  alternative  to 
consider  the  statement  contained  in  the  tran- 
script. We  sustained  appellant  in  these  mat- 
ters, and  no  bearing  was  ever  asked.  True, 
the  precise  point  in  the  present  motion  was 
not  urged  in  the  former,  but  a  party  will  not 
be  allowed  to  make  as  many  separate  and  In- 
dependent attacks  as  he  has  grounds.  There 
would  never  be  an  end  to  litigation  if  such 
were  the  rule. 

We  overrule  the  first  assignment  of  error 
complaining  of  the  admission  of  certain  tes- 
timony because  the  bill  of  exceptions  does  not 
show  the  objections  overruled  by  the  court. 

The  next  assignment,  however,  complaining 
of  the  peremptory  instruction  virtually  places 
before  us  the  entire  case.  It  is  not  denied 
that  appellant  duly  retained  a  chattel  mort- 
gage on  the  piano  at  the  time  of  the  sale  to 
J.  E.  Synnott,  nor  that  such  chattel  mortgage 
was  duly  recordM  in  Cherokee  county  so  as 
to  preserve  appellant's  rights  as  against  all 
subsequent  purchasers.  The  only  question  is 
whether  or  not  ai^ellant  has  lost  its  lien  by 
reason  of  the  removal  of  the  piano  by  Syn- 
nott to  Dallam  county  and  appellant's  fail- 
ure to  record  Its  chattel  mortgage  in  that 
county;  it  being  undisputed  that  the  chattel 
mortgage  was  never  recorded  in  Dallam  coun- 
ty, and  appellee's  testimony  showing  that  tne 
piano  had  been  removed  to  that  county  more 
than  four  months  before  the  sale  to  Mrs.  Syn- 
nott. Article  4651,  Sayles'  Ann.  Civ.  St  1897, 
so  far  as  pertinent  to  the  questions  before 
us,  is  as  follows:  "E^rery  deed,  mortgage  or 
other  writing  respecting  the  title  of  personal 
property  hereafter  execnted,  which  by  law, 
ought  to  be  recorded,  shall  be  recorded  in 
the  clerk's  ofllce  of  the  county  court  of  that 
county  in  which  the  property  shall  remain; 
and  if  afterwards  the  person  claiming  title 
under  such  deed,  mortgage  or  other  writing 
shall  permit  any  other  person  in  whose  pos- 
session such  other  property  may  be  to  re- 
move with  the  same  or  any  part  thereof  out 
of  the  county  in  which  the  same  shall  be 
recorded,  and  shall  not,  within  four  months 
after  such  removal,  cause  the  same  to  be  re- 
corded in  the  county  to  which  such  property 
shall  be  removed,  such  deed,  mortgage,  or 
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other  writing,  for  so  long  as  it  sball  not  be 
recorded  In  such  last-mentioned  county,  and 
for  so  much  of  the  property  aforesaid  as 
shall  have  been  removed,  shall  be  void  as  to 
all  creditors  and  purchasers  thereof  for  val- 
uable consideration  without  notice." 

There  Is  evidence  tending  to  show  that  ap- 
pellant had  notice  of  Synnott's  Intention  to 
remove  with  the  property  to  Dallam  county, 
and  that  It  did  not  object,  but  this  Is  disput- 
ed by  appellant's  testimony.  The  vice  pres- 
ident and  general  manager  of  appellant  tes- 
tified that  when  it  learned  of  the  removal  of 
the  piano,  which  he  said  was  after  the  piano 
was  removed,  the  company  objected.  So  that 
it  remains  to  be  determined  whether  or  not 
the  statute  quoted  making  void  chattel  mort- 
gage Hens  in  favor  of  bona  fide  purchasers 
applies  to  a  state  of  facta  like  this.  In 
Spikes  V.  Brown,  49  S.  W.  725,  It  was  held 
that  this  article  does  not  apply  where  mort- 
gaged chattels  are  removed  from  the  county 
without  the  mortgagee's  consent  and  he  seeks 
to  recover  them  as  soon  as  he  learns  of  their 
removal.  The  same  thing  was  held  by  this 
court  in  Vickers  v.  Carnohan,  4  Tex.  Civ.  App. 
305,  23  S.  W.  338.  The  contention  is  made 
by  appellee,  however,  and  we  suppose  it  was 
upon  this  contention  the  court  Instructed  a 
verdict  as  he  did,  that  In  order  to  keep  alive 
its  Hen  the  duty  was  devolved  upon  appellant 
to  file  Its  chattel  mortgage  in  Dallam  county 
within  four  months  after  it  had  knowledge 
that  the  property  had  been  removed  to  that 
county.  But  we  cannot  agree  that  this  duty 
rests  upon  a  mortgagee.  It  will  be  observed 
from  an  examination  of  the  statute  quoted 
that  the  statute  where  it  is  applicable  at  all 
requires  the  recording  of  the  chattel  mort- 
gage in  the  county  to  which  the  property  has 
been  removed  "within  four  months  after  such 
removal."  Under  appellee's  contention  It 
would  be  within  the  power  of  a  mortgagor, 
by  removing  the  mortgaged  property  without 
the  mortgagee's  consent  or  knowledge,  and 
by  keeping  him  in  Ignorance  of  such  removal 
for  four  months  or  longer,  to  effectually  de- 
prive him  of  the  benefits  of  his  mortgage  al- 
together, for  under  the  terms  of  the  statute, 
as  before  stated,  to  be  effective  at  all  the 
registration  must  be  within  four  months  from 
the  removal  of  the  proi>erty.  This  proves  to 
a  practical  certainty  that  the  Legislature  in 
requiring  the  mortgagee  to  register  his  chat- 
tel mortgage  within  four  months  of  a  removal 
of  such  property  which  he  has  permitted 
meant  the  requirement  to  apply  only  to  those 
instances  where  the  mortgagee  consented  to 
the  removal,  or  at  least  had  knowledge  of  it 
beforehand.  It  is  unnecessary  for  us  to  de- 
termine in  the  present  case  whether  the  stat- 
ute would  apply  where  the  mortgagee  had 
notice  of  the  intended  removal,  but  did  not 
consent  thereto,  since  the  evidence,  as  al- 
ready stated,  was  sufficient  to  raise  the  issue 
that  appellant  consented  to  the  removal  by 


not  objecting  when  notified  by  J.  E.  Synnott 
that  he  intended  to  move  to  Dallam  county 
with  the  property. 

There  is  ahother  reason  why  we  would  not 
be  willing  to  affirm  the  trial  court's  peremp- 
tory instruction  -  in  favor  of  appellee.  The 
evidence  cannot  be  said  to  be  undisputed  that 
Mrs.  Clara  Synnott  was  a  purchaser  of  the 
property  for  a  valuable  consideration  without 
notice.  Appellees  were  husband  and  wife  liv- 
ing together,  and,  though  the  husband  testi- 
fied that  the  wife  paid  value  for  the  piano 
and  had  no  notice,  yet  the  testimony  of  an 
interested  party  is  not  necessarily  binding  on 
the  Jury,  even  though  such  testimony  Is  not 
expressly  contradicted  by  other  witnesses. 
Besides,  the  circumstance  of  the  relation  of 
the  parties  Is  such  as  the  Jury  may  have  dis- 
believed this  testimony  altogether  and  the 
court  should  not  have  taken  the  issue  from 
the  Jury. 

For  the  error  In  giving  the  peremptory  In- 
struction to  find  for  the  plaintiff,  the  Judg- 
ment is  reversed,  and  the  cause  remanded  for 
another  trial. 


FRITTER  V.  PENDLETON  et  al. 

(Court   of   Civil  Appeals   of  Texas.     Feb.    8, 

1911.    Rehearing  Denied  March  8,  1911.) 

1.  Pleadino  (I  205*)  —  DEifxniBEB— Gkseral 
AND  Special  Demubbbb. 

A  demurrer  stating  that  "specially  demur- 
ring defendant  says  that  such  petition  is  iu- 
sumcient  in  law  because  it  does  not  set  out  the 
facts  constitating  the  cause  of  action  with  suffi- 
cient certainty"  is  a  general  demurrer;  and 
labeling  it  a  special  demurrer  does  not  change 
its  character. 

[EM.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  i  491;  Dec.  Dig.  §  205.*] 

2.  Venue  (|  32»)— Waiveb  of  OBJBCXiose— 

PR1VII.E0E.  •        ^^ 

Where  an  action  was  filed  March  31.  1908. 
and  a  plea  of  privilege  followed  exceptions  and 
a  genei-al  denial  in  an  answer  filed  on  Janaary 
26.  1910,  the  plea  of  privilege  was  waived  by 
defendant. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  SS  47-50;   Dec.  Dig.  {  32.«] 

3.  Pleading  (S   290*)— Fraud  or  Jdkisdic- 
TiON— Vekified  Pleadings. 

A  plea  of  fraud  on  the  jurisdiction  aot 
verified  is  a  nullity. 

lEA.    Note.— For   other   cases,    see    Pleading. 
Cent.  Dig.  S  861;   Dec.  Dig.  {  290.») 

4.  Bbokebs  a  82*)— CoxuissioN— Issues  and 
Pboof. 

Where  the  basis  of  an  action  was  a  prom- 
ise to  pay  commissions  for  the  sale  of  land,  it 
was  immaterial  whether  the  land  belonged  to 
defendant  or  his  wife,  or  whether  it  was  a  sep- 
arate tract  or  an  undivided  interest  in  a  tract, 
and  hence  evidence  showing  such  facts  did  not 
establish  a  variance. 

[Ed.    Note.— For   other    cases,    see    Brokers. 
Cent  Dig.  {  103;   Dec.  Dig.  i  82.*] 

5.  Tbial  (J  55*)— Absbncb  of  Defendant- 
Explanation. 

Where  defendant  was  not  called  upon  tu 
account  for  his  absence  at  the  trial,  the  fart 
that  he  was  paralyzed  in  his  limb  was  proprrlr 
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-excluded,  as  It  could  have  no  otber  purpose  than 
to  excite  sympathy. 

(EkJ.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  130;   Dec.  Dig.  {  55.»] 

<5.  Bbokebs  ({   65*)  —  Commissions— PsoctJB- 

iNo  Purchaser. 

Id  an  action  for  commissions,  where  the 
evidence  showed  that  brolcers  procured  a  pur- 
chaser who  was  willing,  able,  and  ready  to 
buy  the  land,  and  who  did  buy  the  land,  they 
were  entifled  to  commissions,  although  the  deal 
was  closed  by  the  agent  for  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  {{  82-84;   Dec.  Dig.  i  55.»] 

Appeal  from  Bexar  County  Court;  P.  H. 
Shoolc,  Judge. 

Action  by  R.  Pendleton  against  F.  S.  Frit- 
ter, B.  F.  Nicholson,  and  D.  K.  Fumisti. 
From  a  judgment  for  plaintiff  and  Judgment 
for  defendants  Nicholson  and  Furnish,  over 
against  Fritter,  defendant  Fritter  appeals. 
Aflinned.  ' 

W.  L.  Clamp  and  Guinn  &  McNeill,  for 
appellant.  John  D.  Uartman  and  Mason 
AVillianis,  for  appellees. 

FLY,  J.  This  is  a  suit  Instituted  by  R. 
Pendleton  against  F.  S.  B'ritter,  B.  F.  Nichol- 
son, and  D.  K.  Furnish  to  recover  the  sum 
of  $413.88  alleged  to  be  due  on  a  claim  by 
appellant  to  Nicholson  &  Furnish  for  com- 
missions for  the  sale  of  land,  and  which  was 
assigned  by  them  to  Pendleton.  Appellant 
filed  general  and  special  demurrers  and  a 
general  denial.  The  cause  was  tried  by 
Jury,  and  resulted  In  a  verdict  and  Judgment 
In  favor  of  Pendleton  against  the  otber  par- 
ties, and  Judgment  in  favor  of  Nicholson  & 
Furnish  over  against  appellant 

The  first  assignment  of  error  claims  that 
the  court  erred  in  overruling  what  is  de- 
nominated a  special  demurrer,  but  which  is 
a  general  demurrer.  The  demurrer  is:  "And, 
specially  demurring,  be  says  that  said  peti- 
tion is  insufflcient  In  law,  because  it  does 
not  set  out  the  facts  constituting  the  cause 
of  action  with  sufficient  certainty."  The 
■exception  is  undoubtedly  a  general  demurrer, 
and  labeling  it  a  special  demurrer  does  not 
■change  Its  character.  Railway  v.  Granger, 
85  Tex.  574,  22  S.  W.  959.  The  petition  is 
good  as  against  a  general  demurrer. 

Tlie  second  and  fourth  assignments  are 
Imsed  on  certain  special  exceptions  which 
were  overruled  by  the  court  The  excep- 
tions were  properly  overruled.  The  court 
•did-not  err  In  strilcing  out  the  plea  of  privi- 
lege and  allegations  of  fraud  in  the  transfer 
-of  the  claim  against  appellant  This  suit 
was  filed  on  March  31,  1908,  and  the  plea  of 
privilege  followed  exceptions  and  a  general 
denial  in  an  answer  filed  on  January  26, 
1910.  The  plea  of  privilege  was  waived  by 
appellant  The  plea  setting  up  fraud  on  the 
Jurisdiction  followed  a  plea  to  the  merits 
and  was  not  verified  by  affidavit,  and  was  a 
nullity.     Wilson   v.   Adams,   15   Tex.   323; 


Taylor  v.  Hall,  20  T«c.  211;  Graham  v.  Mc- 
Carty,  69  Tex.  323.  7  S.  W.  842. 

There  was  no  error  In  admitting  in  evi- 
dence the  transfer  of  the  claim  by  Nicholson 
&  Furnish  to  Pendleton.  There  was  no  vari- 
ance between  the  allegation  and  proof.  The 
basis  of  the  action  was  a  promise  to  pay 
commissions  for  the  sale  of  certain  land, 
and  it  did  not  matter  whether  It  belonged  to 
Fritter  or  his  wife,  or  whether  it  was  a  sep- 
arate tract  or  an  undivided  interest  in  a 
tract 

The  fact  of  appellant  being  paralyzed  in 
his  limbs  had  no  connection  with  any  issue 
in  the  case,  and  evidence  bearing  on  that 
subject  was  properly  excluded.  He  was  not 
called  npon  to  account  for  his  absence  from 
the  trial,  and  the  evidence  could  have  l.een 
desired  for  no  other  purpose  than  to  excite 
sympathy  or  arouse  prejudice  or  passion. 

The  charge  objected  to  in  the  eighth  as- 
signment of  error  conformed  to  the  plead- 
ings, and  does  not  permit  a  finding  except 
according  to  the  terms  of  contract  It  was 
not  alleged  in  the  petition  tliat  the  land  be- 
longed to  an>ellant,  and,  if  appellant  agreed 
to  pay  commissions  for  the  sale  of  the  land, 
it  did  not  matter  who  owned  it  and  he  was 
bound  on  his  contract  The  evidence  showed 
that  a  purchaser  for  the  land  was  procured 
by  Nicholson  &  Furnish  who  was  williiig, 
able,  and  ready  to  buy,  and  who  did  buy, 
the  land.  Stafford  did  not  ptocure  the  pur- 
chaser. He  was  the  agent  of  the  purchaser 
who  closed  the  deal  brought  about  by  Nichol- 
son &  Furnish. 

None  of  the  assignments  of  error  can  be 
sustained,  and  the  Judgment  is  affirmed. 


WATKINS  V.  PARKER. 
(Supreme  Court  of  Arkansas.     Feb.  6.  1911.) 

1.  exkcutobs  and  aouinistratobs  (f  434*)— 
Actions  by  Administrators— Set-Off. 

Under  Kirby's  Dig.  g  6102,  providing  that, 
in  suits  by  administrators,  debts  due  from  the 
intestate  to  defendants  at  the  death  of  the  in- 
testate may  be  set  off,  a  d^endant  mar  not  set 
off  a  note  given  by  the  intestate  to  a  third  per- 
son and  purchased  by  defendant  after  intestate's 
death. 

[EJd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  1698-1715; 
Dec.  Dig.  g  434.*] 

2.  Executors  and  Administrators  (|  224*)— 
Claims— Exhibition. 

The  holder  of  a  note  executed  by  decedent 
to  a  third  person,  and  purchased  by  the  holder 
after  decedent's  death,  must  probate  tlie  note  as 
a  claim  against  decedent's  estate,  though  the 
note  was  not  due  at  the  date  of  decedent's 
death. 

[Ed.  Note.— For  otber  cases,  see  Executors 
and  Administrators,  Cent  Dig.  g{  76S-78S; 
Dec.  Dig.  §  224.*] 

3.  Executors  and  Administbatobs  (g  225*)— 
Claims— Exhibition. 

All  demands  subsisting  at  the  time  of  the 
death  of  decedent,  whether  matured  or  not,  ca- 
pable of  being  asserted  in  a  court  of  Justice. 
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must  be  <>Thibited  within  the  statatory  period 
or  they  are  barred. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  iS  789-805 ;  Dec 
Dig.  {  225.»] 

4.  Executors  and  Adhimstbatobs  ({  434*)— 
Claims— Set-Opp. 

A  claim  against  a  decedent  barred  by  the 
statute  of  nonciaim  cannot  be  set  off  to  an  ac- 
tion by  the  administrator  for  a  debt  due  bis 
intestate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i§  1698-1715; 
Dec.  Dig.  i  434.*] 

5.  Costs  (S  282*)— Judoment  fob  Costs— Lia- 
bility. 

A  party  obtaining  a  judgment  for  costs  may 
not  collect  the  costs  until  ne  has  paid  them, 
since  the  officers  and  witnesses  in  wnose  favor 
the  costs  are  taxed  may  collect  them  by  fee  bills 
against  the  losing  party.  , 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  {  282.»] 

Appeal  from  Ashley  Chancery  Court;  Zach- 
arlah  T.  Wood,  Chancellor. 

Suit  by  Thomas  E.  Watklns,  administrator 
of  W.  L.  Howell,  deceased,  against  Dr.  J. 
L.  Parker.  From  a  decree  dismissing  the 
complaint  and  rendering  costs  for  defendant, 
plaintiff  ai^>eal8.    Reversed. 

On  the  16th  day  of  July,  1904,  W.  L.  Howell 
executed  to  Dr.  J.  iL.  Parker  a  deed  to  320 
acres  of  land  in  Ashley  county,  Ark.  The 
consideration  for  the  deed  was  that  Dr.  Park- 
er should  take  care  of  Howell  for  the  remain- 
der of  his  natural  life,  and  pay  $150  annual- 
ly. Parker  executed  to  Howell  his  note  of 
the  same  date  as  the  deed,  and  due  on  or 
before  the  1st  day  of  January,  1905.  On  the 
2d  day  of  August,  1904,  Wash  L.  Howell  died 
and  Thos.  E.  Watklns  was  duly  appointed  as 
administrator  of  his  estate.  The  adminis- 
trator and  heirs  instituted  suit  in  the  chan- 
cery court  against  Dr.  Parker  to  set  aside 
the  deed  as  having  been  procured  by  fraud. 
Parker  denied  that  It  was  procured  by  fraud. 
On  the  proof  made,  the  decision  of  the  chan- 
cellor was  in  favor  of  Dr.  Parker.  The  de- 
cision of  the  chancellor  was  affirmed,  but  be- 
cause the  affirmance  was  based  entirely  on 
the  facts  the  case  Is  not  reported.  Subse- 
quently, the  administrator  commenced  this 
suit  in  the  circuit  court  against  Dr.  Parker 
to  recover  Judgment  for  the  amount  of  the 
promissory  note  and  the  accrued  Interest 
Dr.  Parker  answered,  admitting  the  execu- 
tion of  the  note  sued  on,  but  set  up  the  facts 
of  the  prior  suit  above  recited,  and  asked 
that  the  costs  of  that  suit  which  had  been 
adjudged  in  his  favor  !«  set  off  against  the 
amount  of  the  note  sued  on.  He  further  an- 
swered that  after  the  death  of  Wash  L. 
Howell,  he  purchased  a  note  for  $100  which 
Howell  Id  his  lifetime  had  executed  to  the 
Bank  of  Hamburg.  He  purchased  the  note 
on  the  3d  day  of  June,  1905,  and  never  pro- 
bated same  against  the  estate  of  said  How- 
ell, although  the  estate  has  been  in  course 
of  administration  since  the  20th  day  of  Oc- 


tober, 1904.  He  pleaded  this  note  as  set-off 
to  the  note  sued  on.  The  plaintiff  filed  a  re- 
ply, pleading  the  general  statute  of  limita- 
tions and  the  statute  of  nonclalms.  and  de- 
nied the  right  of  set-off  by  the  defendant 
The  case  was  transferred  to  the  chancery 
court  on  motion  of  the  defendant,  and  with- 
out objection  on  the  part  of  the  plaintiff. 
The  chancellor  allowed  the  aet-ott;  and  dis- 
missed the  complaint  of  the  plaintiff,  and 
rendered  Judgment  for  costs  only  for  the  de- 
fendant, no  Judgment  over  against  the  plain- 
tiff having  been  asked.  The  plaintiff  has  du- 
ly prosecuted  an  appeal  to  this  court 

Geo.  W.  Norman  and  J.  C.  Brown,  for  ap- 
pellant. Thomas  Compere  and  Robt  £. 
Craig,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  The  decision  of  the  chancellor  was 
wrong.  We  will  first  take  up  the  right  of 
the  defendant  to  set  off  the  note  given  by 
Howell  to  the  Bank  of  Hamburg  and  pur- 
chased by  defendant  after  Howell's  death. 
''In  suits  by  administrators,  debts  existing 
against  their  Intestates,  and  owing  to  the  de- 
fendant at  the  time  of  the  death  of  the  in- 
testate, may  be  set  off  by  the  defendant  in  the 
same  action  as  if  the  action  had  been  brought 
by  and  in  the  name  of  the  deceased."  Kir- 
by's  Dig.  {  6102.  It  is  plain  from  the  lan- 
guage of  this  section  that  the  defendant  did 
not  have  under  it  the  right  to  hold  the  note, 
and  use  it  as  a  set-off  to  a  suit  which  might 
be  brought  against  him  by  Howell's  adminis- 
trator. This  is  so  because  he  was  not  the 
owner  or  holder  of  the  note  at  the  date  of 
Howell's  death.  It  foUow^s  that  if  the  de- 
fendant could  not  hold  the  note  and  use  it 
under  section  6102,  supra,  as  a  set-off  to  an 
anticipated  suit  against  him  by  Howell's  ad- 
ministrator, it  was  bis  duty  to  probate  it  as 
a  claim  against  Howell's  estate.  It  is  true 
the  note  was  not  due  at  the  date  of  Howell's 
death,  but  It  has  been  the  settled  law  of  this 
state  since  the  decisions  of  Walker  v.  Byers, 
14  Ark.  253,  and  Bennett  v.  Dawson,  18  Ark. 
334,  that  all  demands  "subsistiug  at  the  time 
of  the  death  of  the  testator  or  Intestate, 
whether  matured  or  not,  capable  of  being 
asserted  in  a  court  of  justice,  whether  of  Ia'.v 
or  equity,"  must  be  exhibited  within  the 
statutory  period  or  else  be  barred. 

The  note  in  question  was  not  exhibited 
within  the  time  prescribed  by  the  statute, 
and  is  barred  by  the  statute  of  nonciaim.  A 
claim  barred  by  the  statute  of  nonciaim  can- 
not be  set  off  to  an  action  by  the  administra- 
tor for  a  debt  due  his  decedent  Bell  v.  An- 
drews, 34  Ala.  638;  Patrick  v.  Petty,  83  Ala. 
420,  3  South.  779:  Jones  v.  Jones,  21  N.  II. 
219;  Ewlng  V.  Griswold,  43  Vt  400.  To  the 
same  effect,  see  Walker  t.  Byers,  19  Ark. 
323. 

It  Is  also  insisted  by  counsel  for  defendant 
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that  he  should  be  allowed  to  set  off  to  the 
action  of  the  administrator  the  costs  ad- 
judged him  In  the  case  of  Watkins  t.  Parker 
referred  to  in  our  statement  of  facts,  but  he 
does  not  show  that  he  paid  any  of  these 
costs.  He  only  shows  that  certain  costs  were 
taxed  in  that  case.  He  should  have  alleged 
and  proved  that  he  paid  the  costs.  It  is  true 
that  costs  by  statute  are  an  incident  to  the 
judgment,  but  a  party  to  a  suit  has  no  right 
to  collect  costs  unless  he  has  paid  them.  The 
reason  for  this  Is  that  oflScers  and  witnesses 
In  whose  favor  costs  are  taxed  have  the  right 
to  collect  them  themselves  by  fee  bills,  so 
If  the  losing  party  should  pay  the  costs  to  his 
adversary  without  any  showing  that  he  had 
paid  them  to  officers  or  witnesses  entitled  to 
them,  he  might  become  liable  to  pay  them  a 
second  time. 

The  decree  will  be  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  decree 
In  accordance  with  the  opinion. 


PULASKI   GAS  LIGHT  CO.   v. 
McCLINTOCK.  t 

(Supreme  Court  of  Arkansas.     Jan.  30,  1911. 
Rehearing  Denied  Feb.  27,  1911.) 

1,  Appeai,  and  Erbob  (I  880*)— Theort  of 
Cause — Amendment  to  Conform  to  Proof. 

Where  evidence  not  within  the  issues  join- 
ed was  admitted  at  the  trial  without  objection, 
and  tlie  trial  court  treated  the  issues  as  thus 
joined  on  the  proof,  the  complaint  would  be 
treated  on  appeal  as  amended  to  conform  to  the 
proof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |{  3621,  3622;  Dec.  Dig.  i 
889.*] 

2.  Gas  (S  17*>— Injttbies  fboh  Escape— Case 

RE<iUIRED. 

A  corporation  engaged  in  the  manufacture 
and  distribution  of  gas  is  bound  to  use  a  degree 
of  care  commensnrate  with  the  danger,  to  guard 
against  injury  to  persons  and  property  by  the 
escape  thereof,  and  if  it  fails  to  exercise  such 
care,  and  injury  results,  it  is  liable,  if  the  per- 
son injured  is  free  from  fault  contributing  to 
the  injury. 

[EA.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  {  14;   Dec.  Dig.  {  17.*] 

8.  Negligence   (8  56*)— Proximate  Cause— 

Prtmaby  Cause. 

The  primary  cause  of  an  injury  may  l>e  the 
proximate  cause  of  a  disaster,  though  it  may 
operate  through  successive  instruments. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {§  69,  70;  Dec.  Dig.  §  56.*] 

4.  Negugbncb  (J  58*)— Proximate   Causb— 
Natural  Consequences. 

In  general,  in  order  to  warrant  a  finding  of 
negligence,  or  that  an  act  not  amounting  to 
wanton  wrong  is  the  proximate  cause  of  an  in- 
jury, it  must  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  negli- 
gence or  wrongful  act,  and  that  it  ought  to 
hare  been  foreseen,  in  the  light  of  the  attend- 
ing circumstances,  but  it  is  not  necessary  that 
the  particular  injury  should  have  l)een  foreseen, 
since,  if  the  act  or  omission  is  of  itself  negligent 
and  likely  to  result  in  Injury  to  others,  then 
the  person  guilty  is  liable  for  the  natural  con- 


sequences, whether  he  might  Iiave  foreseen  it  or 
not. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {  72;    Dec.  Dig.  §  59.»] 

5.  Gas  (|  18*)— Injury  from  Esoafb— Proxi- 
mate Cause. 

Gas  was  installed  in  decedent's  house  prior 
to  1903,  and  connected  with  a  gooseneck  at- 
tached to  a  meter.  The  premises  were  occupied 
by  a  tenant  from  1903  to  1907,  during  which  no 
gas  was  used  in  the  house.  In  190o  the  grade 
of  the  street  and  defendant's  mains  were  lower- 
ed and  a  new  service  pipe  was  put  in  without 
request  or  notice  to  decedent,  and  the  old  serv- 
ice pipe  was  disconnected  and  left  in  the 
ground.  The  new  service  pipe  was  connected 
with  the  same  riser  that  had  been  previously 
connected  with  the  old  service,  and  was  left 
practically  in  the  same  position,  with  nothing 
to  indicate  that  it  was  not  still  connected  with 
the  old  pipe.  The  old  service  pipe  stuck  out 
of  the  ground  two  or  three  inches  over  the  curb 
line. -and  the  sidewalk,  on  being  cut  down  to 
grade,  left  it  exposed  across  the  walk,  forming 
an  obstruction.  Decedent  returned  from  an- 
other state  and  occupied  the  house  in  the  fall 
of  1907.  without  knowledge  that  a  new  service 
pipe  bad  been  put  in.  or  that  the  riser  was  not 
still  connected  with  the  old  pipe.  He  endeavor- 
ed to  take  up  the  old  pipe  to  remove  the  ob- 
struction across  the  sidewalk,  and  in  doing  so 
unscrewed  the  riser,  when  he  was  overcome 
with  gas  and  died  before  he  could  escape  from 
under  the  bouse  porch.  Held,  that  the  gas  com- 
pany's negligence  in  cutting  off  the  old  service 
pipe  from  the  main  and  leaving  it  exposed  and 
still  apparently  connected  with  the  riser,  and 
instalhng  a  service  with  another  pipe  and  con- 
necting it  with  the  old  riser,  without  the  knowl- 
edge or  consent  of  deceased  or  anything  to  put 
him  on  inquiry,  was  the  proximate  cause  of  de- 
cedent's death. 

[Ed.    Note.— For  other  cases,  see  Gas,   Dec. 
Dig.  S  18.*] 

6.  Gas  (5  20*)— Injury  from  Escape— Ques- 
tion FOR  Jury — Contributory  Negligence. 

Deceased  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law  in  unscrewing  the 
riser,  in  the  belief  that  it  was  still  connected 
with  the  dead  pipe. 

[Ed.   Note.— For  other  cases,   see  Gas,  Dec. 
Dig.  §  20.»] 

7.  Gas  (J  19*)— Appliances— Negligent  Con- 

STBUCTION. 

Where  decedent  was  killed  by  inhalation  of 
gas  while  endeavoring  to  take  up  certain  old 
gas  pipes  which  he  erroneously  believed  bad 
been  disconnected  from  the  main,  by  reason  of 
defendant's  alleged  negligence  in  putting  in  new 
service  pipes  without  taking  out  the  old  one, 
defendant  was  not  entitled  to  a  verdict,  if  dece- 
dent disconnected  a  riser  and  inhaled  the  gas, 
unless  he  did  so  voluntarily. 

[Ed.   Note.— For  other  cases,  see  Gas,   Dec. 
Dig.  i  19.*] 

8.  Gab  (5  19*)— Asphyxiation— Contributory 
Negligence— Instantaneous   Death. 

Where  decedent  went  underneath  the  porch 
of  bis  house  to  disconnect  a  riser  connected,  as 
be  erroneously  believed,  with  a  dead  gas  pipe, 
and  on  disconnecting  the  riser  was  asphyxiated 
by  gas  flowing  from  the  pipe,  and  the  court 
found  as  a  matter  of  law  that  death  was  in- 
stantaneous and  without  suffering,  there  could 
be  no  further  claim  tliat  deceased  was  negli- 
gent in  remaining  under  the  house  and  attempt- 
ing to  connect  the  gas. 

[Ed.   Note. — For  other  cases,  see  Gas,   Dec. 
Dig.  t  19.*] 
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9.  Deatb  (J  99*>— Damages— BxcEssivBWEss. 
Deceased,  a  strong  healthy  man,  with  a  life 
expectancy  of  22  years,  was  killed  by  defend- 
ant's alleged  negligence  in  maintaining  certain 
gas  connections  with  decedent's  bouse.  He 
earned  $90  a  month,  which  he  contributed  to 
the  snpport  of  his  family,  except  what  he  spent 
for  clouting,  and  was  of  good  habits.  He  was 
a  kind  and  affectionate  father,  and  took  great 
interest  in  the  training  of  his  two  minor  chil- 
dren. Held,  that  a  verdict  awarding  flO.OOO  to 
bis  widow,  as  administratrix,  was  not  exces- 
sive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  $$  125-130;   Dec.  Dig.  |  99.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  Guy  Fulk,  Judge. 

Action  by  Mary  J.  McCllntock,  as  admin- 
istratrix of  the  estate  of  James  MeCUntock, 
deceased,  against  Pulaski  Gas  Light  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

E.  W.  Kimball,  J.  W.  &  M.  House,  and  J. 
W.  House,  Jr.,  for  appellant  Mehaffy  & 
Williams  and  Downle,  Rouse  &  Streepey,  for 
appellee. 

KIRBY,  J.  This  was  an  action  by  appel- 
lee for  damages  for  the  wrongful  deatb  of 
James  McCllntock,  alleged  to  have  been  caus- 
ed by  the  negligence  of  appellant. 

The  complaint  states :  "That  plaintiff's  in- 
testate, James  McCllntock,  for  several  years 
prior  to  and  until  the  17th  day  of  March, 
11)09,  resided  in  a  house  and  lot  on  West  Sev- 
enteenth street,  which  had  been  his  property 
and  his  residence  continuously.  That  on  the 
17th  day  of  March,  1909,  plaintiff's  intestate 
was  engaged  in  some  work  on  bis  premises 
under  his  residence,  and  was  suffocated  and 
died  because  of  the  escape  of  illuminating 
gas  from  the  mains  of  the  defendant,  negli- 
gently permitting  said  gas  to  escape,  and 
plaintlfTs  intestate's  death  was  due  to  such 
negligent  act  of  the  defendant  •  •  * 
That  said  plaintiff  and  her  children  are  dam- 
aged by  the  negligent  act  of  the  defendant  in 
the  sum  of  fifteen  thousand  ($15,000.00)  dol- 
lars. That  plaintiff's  Intestate  suffered  great 
I)byslcal  pain  and  mental  angulsb  from  his 
injuries  until  his  deatb  and  that  bis  estate 
was  damaged  thereby  In  the  sum  of  five 
thousand  ($5,000.00)  dollars."  To  this  com- 
plaint the  appellant  filed  an  answer,  denying 
each  and  every  allegation  in  the  complaint, 
and  afterward  the  appellee  filed  an  amend- 
ment to  her  complaint  which  is  as  follows: 
'•Comes  the  plaintiff  by  leave  of  the  court 
and  files  this  amendment  to  her  original  com- 
plaint herein,  and  states  that  the  defendant 
negligently  failed  to  Install  a  stop  box  on  a 
level  with  tbe  sidewalk  and  just  immediate- 
ly next  and  inside  the  curb  line  when  it  laid 
its  service  pipes  on  plaintiff's  premises,  as 
It  was  required  to  do  by  ordinance  No.  1020 
of  the  city  of  Little  Rock,  Campbell  &  Stev- 
enson's Digest  of  Ordinances  of  City  of  Little 
Rock,  Ark.,  on  account  of  which  negligence 


in  falling  to  install  a  stop  box  plalntUTs  in- 
testate was  killed."  Appellant  denied  every 
material  allegation  of  the  complaint  that 
James  McClintock's  death  was  due  to  any 
negligent  act  on  Its  part,  and  alleged  "that 
if  he  was  suffocated  by  gas,  it  was  because 
of  his  own  carelessness  and  negligence  In 
handling  the  pipes  and  fixtures  of  the  de- 
fendant company,  and  such  carelessness  and 
negligence  upon  his  part  directly  and  proxi- 
mately contributed  to  his  death,  and  for 
which  this  defendant  company  is  In  no  way 
responsible." 

The  testimony  tended  to  show  that  James 
McCllntock  was  asphyxiated  and  killed  by 
gas  escaping  from  the  one-inch  service  pipe 
from  appellant's  mains,  which  be  disconnect- 
ed under  the  front  porcb  of  his  residence  by 
unscrevrlng  the  "riser"  on  the  morning  of 
March  17, 1908,  between  7  and  8  o'clock.  He 
had  been  engaged  In  removing  an  old  service 
gas  pipe  from  his  premises,  which  was  cut 
off  at  the  curb  line  and  left  in  the  ground 
by  the  gas  company  when  they  lowered  their 
mains,  upon  the  grade  of  the  street  being  cut 
down  In  1905,  and  when  they  put  In  a  new 
service  pipe  from  the  main,  deeper  in  the 
ground  than  the  old  and  at  right  angles  to 
the  main  and  within  attout  a  foot  of  and 
parallel  to  the  old  pipe,  and  connected  It  with 
the  same  riser  under  the  porch  that  bad  con- 
nected the  old  service  pipe  with  the  meter 
and  the  bouse.  The  end  of  this  old  pipe 
stuck  out  of  the  ground  two  or  ttiree  Inches 
over  the  curb  line,  and  the  sidewalk  was 
being  cut  down  to  grade  and  left  it  exposed 
across  the  sidewalk  and  an  obstruction,  and 
McCllntock  then  unscrewed  and  broke  and 
pulled  up  this  old  pipe,  as  the  ground  show- 
ed, to  near  the  edge  of  the  porch,  under 
which  the  riser  stood.  Tbe  porch  was  about 
20  inches  high,  and  he  dug  a  hole  with  a 
file  about  a  foot  in  circumference  around  the 
riser,  about  eight  Inches  deep,  and  to  within 
about  two  inches  of  where  it  screwed  into 
the  elbow  on  the  end  of  the  service  pipe.  He 
took  a  pipe  wrench  and  turned  It,  and  it  un- 
screwed at  the  elbow  at  the  bottom  of  the 
bole,  although  there  were  three  other  places 
on  It  between  the  wrench  and  the  eIt>ow 
where  It  could  have  been  unscrewed.  He 
was  found  dead,  under  the  porcb  about  to 
his  hips,  lying  on  his  bdly,  stretched  oat 
with  both  hands  in  front  of  him  in  line,  as 
if  he  tried  to  shove  and  could  not,  as  a  wit- 
ness says,  with  his  face  pretty  near  right 
over  the  pipe  from  which  the  gas  was  spurt- 
ing out  The  pipe  wrench  was  lying  on  his 
left  and  the  disconnected  riser  or  "goose- 
neck," as  some  witnesses  call  it,  to  his  right 
and  the  file  was  in  the  hole.  The  gas  was 
first  installed  in  the  house  in  1899,  while  de- 
ceased lived  there  with  his  sister.  The  one- 
inch  service  pipe  was  laid  from  the  main  la 
the  street  in  front  at  right  angles  with  it,  un- 
der the  ground  extending  under  the  front 
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porch  abont  three  feet,  where  It  connected 
with  the  riser  or  upright  piece  of  pipe,  upon 
the  top  of  which  was  a  lead  pipe  gooseneck 
for  connecting  the  meter  and  a  meter  cock 
to  turn  on  and  shut  off  the  gns  when  the 
service  was  discontinued.  The  gas  service  in 
the  house  had  long  been  discontinued  and 
the  meter  removed,  but  when  or  by  whose  di- 
rection the  testimony  does  not  show,  and  the 
gas  was  shut  off  by  the  meter  cock  on  the 
riser  near  the  top  of  it,  leaving  the  gas  in 
the  main  free  access  to  the  service  pipe  and 
the  riser,  to  where  the  meter  cock  stopped  it 
The  premises  were  occupied  by  a  tenant  from 
1903  to  1907,  In  the  fall,  when  McCllntock 
and  his  family  moved  in,  and  no  gas  had 
been  used  in  the  house  since  1003.  In  1905 
the  grade  of  the  street  was  lowered,  and  ap- 
pellant's mains,  and  a  new  service  pipe  was 
put  into  the  McCllntock  house  without  any 
request  from  or  notice  to  him,  and  the  old 
one  disconnected  and  left  in  the  ground,  ns 
already  stated.  Deceased  had  been  married 
about  six  years,  and  lived  in  Little  Rock  in 
1905,  and  went  to  Louisiana  in  1906,  and 
with  his  wife  first  moved  into  this  house  In 
the  fall  of  1907.  There  was  no  testimony 
tending  to  show  that  he  had  any  knowledge 
of  the  fact  that  a  new  service  pipe  had  been 
put  in  or  that  the  riser,  which  was  the  same 
size  as  the  old  pipe  and  smaller  than  the 
new,  was  connected  with  a  live  service  pipe 
other  than  the  riser  Itself,  as  It  stood  there. 

The  ordinances  of  the  city  did  not  require 
the  gas  to  be  installed  on  the  premises  with 
a  stop  box  and  service  cock  at  the  curb,  to 
cut  off  the  gas  when  the  service  was  discon- 
tinued, and  it  was  shown  that  the  meter  cock 
on  the  riser  cut  It  off  as  effectually  and 
safely,  so  far  as  the  escape  of  gas  was  con- 
cerned, as  the  stop  box  would  have  done. 
No  gas  escaped ;  nor  could  any  have  escaped 
but  for  the  action  of  deceased  In  unscrewing 
the  riser,  which  he  could  not  have  done  with- 
out the  aid  of  a  pipe  wrench.  There  was 
conflicting  testimony  as  to  whether  death 
could  be  produced  by  asphyxiation  from  gas 
escaping  in  the  open  air,  some  of  the  wit- 
nesses saying  it  was  unheard  of;  and  also 
as  to  whether  death  caused  by  asphyxiation 
by  suddenly  inhaling  a  large  volume  of  il- 
luminating gas,  would  be  so  speedy  as  to  be 
without  pain  and  suffering.  The  court  gave 
seven  instructions  as  requested  by  appellee, 
and  six  of  the  23  requested  by  appellant, 
amending  two  of  them  by  inserting  the  word 
"voluntarily." 

Appellant  asked  the  court  to  Instruct  a 
verdict  for  defendant  company,  which  he  re- 
fused to  do,  and  of  his  own  motion  did  In- 
struct the  Jury  to  return  a  verdict  for  de- 
fendant upon  the  second  count  of  the  com- 
plaint, which  asked  damages  for  physical 
pain  and  mental  anguish  suffered  by  de- 
ceased. 

Objection  was  made  to  some  remaias  of 
Hon.  J.  E.  Williams,  of  counsel  for  appellant, 
in  his  closing  argument  to  the  Jury,  part  of 


which  were  withdrawn,  and  the  Jury  In- 
structed to  disregard  them,  and  to  the  fol- 
lowing, which  were  made  over  appellant's  ob- 
jection: "Answering  the  argument  of  the 
counsel  for  the  defendant,  that  the  deceased 
was  guilty  of  contributory  negligence  in  re- 
maining under  the  porch  and  trying  to  stop 
the  flow  of  gas  after  he  was  aware  of  the 
escaping  gas:  This  question  cannot  be  con- 
sidered as  showing  or  tending  to  show  any 
contributory  negligence  upon  the  part  of  the 
deceased,  because  the  court  has  Instructed' 
you  as  a  matter  of  law  that  there  could  be 
no  recovery  for  pain  and  suffering,  and  has 
directed  a  verdict  for  the  defendant,  on  that 
ground  that  the  deceased's  death  was  in- 
stantaneous and  without  any  conscious  suf- 
fering, and,  if  he  died  instantaneously,  was 
killed  immediately  by  the  escaping  gas,  he 
could  not  be  guilty  of  contributory  negligence 
In  remaining  there  and  fighting  the  gas  which 
was  killing  him" — counsel  insisting  that  this 
phase  of  the  question  of  contributory  negli- 
gence had  practically  been  concluded  by  the 
court's  holding  as  a  matter  of  law,  under  the 
evidence,  the  deceased's  death  was  instan- 
taneous. 

The  Jury  returned  a  verdict  for  $10,000 
damages  for  the  widow  and  next  of  kin,  and 
appellant  appealed. 

The  complaint  alleged  that  appellant  was 
negligent  In  permitting  the  gas  to  escape, 
and  in  falling  to  Install  a  stop  box  at  the 
curb  line  and  cut  it  off  there,  as  required 
by  the  ordinances  of  the  city  of  Little  Rock. 
Appellant  strongly  insists  here  that,  since 
no  other  negligence  is  alleged,  and  the  proof 
is  unquestioned  that  the  gas  could  not  have 
escaped  and  caused  injury  but  for  the  ac- 
tion of  the  deceased  in  disconnecting  the 
riser  and  releasing  it,  and  also  that  no  ordi- 
nance required  the  installation  of  a  stop 
box,  the  court  erred  in  refusing  to  give  the 
peremptory  Instruction  as  requested.  But 
evidence  was  Introduced  without  objection, 
directed  to  the  Issue  of  negligence  on  the 
part  of  appellant  in  putting  in  gas  service 
with  a  new  pipe  entirely  underground,  with- 
out request  from  or  notice  to  deceased,  and 
confining  the  gas  with  the  old  riser  and  me- 
ter cock  that  had  been  connected  with  the 
old  pipe  at  about  the  sftme  place  under  the 
porch,  Instead  of  cutting  it  off  with  a  stop 
box  at  the  curb,  and  leaving  the  old  discon- 
nected service  pipe  in  the  grodnd  with  one 
end  exposed  at  the  curb  line,  showing  it  was 
dead  and  not  connected  with  the  main,  and 
the  other  still  apparently  connected  with  the 
riser  as  it  had  been,  and  the  court  below  so 
treated  the  issue  as  thus  Joined  on  the  proof, 
and  the  complaint  will  be  treated  here  as 
amended  to  conform  to  the  proof.  Roach  v. 
Richardson,  84  Ark.  41,  104  S.  W.  538. 

It  1b  next  contended  that  appellant's  con- 
duct, If  negligent,  was  not  the  proximate 
cause  of  the  injury,  and,  third,  that  the  in- 
Jury  was  produced  by  deceased's  contribu- 
tory negligence  in  disconnecting  the  riser. 
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True  It  Is  tbat  tbe  gas  could  not  have  escap- 
ed and  killed  him,  if  be  bad  not  unscrewed 
the  riser.  The  degree  of  care  required  of 
persona  engaged  in  tbe  manufacture  and  dis- 
tribution of  gas  to  guard  against  injury  to 
persons  and  property  was  defined  In  Pine 
Bluff  Water  &  >Ugbt  Co.  v.  Schneider,  62 
Ark.  109,  34  S.  W.  547,  33  L.  R.  A.  366,  where 
this  court  said:  "The  company  must  use  a 
degree  of  care  commensurate  to  the  danger 
which  it  is  its  duty  to  avoid.  If  it  fails  to 
exercise  this  degree  of  care,  and  injury  re- 
sults from  such  negligence,  the  company  Is 
liable,  if  the  person  injured  is  free  from 
fault  contributing  to  the  injury"— citing  au- 
thorities. See,  also,  Koelscb  v.  Philadelphia 
Co.,  152  Pa.  355,  25  Atl.  522,  18  L.  R.  A.  730, 
34  Am.  St.  Rep.  653. 

Appellant  installed  gas  in  McClintock's 
house  In  the  usual  way,  by  placing  a  one-inch 
service  pipe  underground  from  its  main  in 
the  street  in  front,  and  at  right  angles  with 
the  main,  to  about  three  feet  under  the  front 
porch,  where  It  connected  with  the  riser, 
near  the  top  of  which  was  the  meter  cock 
and  the  meter,  which  connected  with  the 
pipes  in  the  house.  Deceased  was  living 
there  with  his  sister  at  the  time.  The  gas 
service  was  discontinued,  the  meter  removed, 
and  tbe  gas  shut  off  at  tbe  meter  cock,  but 
when  or  by  whose  direction  it  does  not  ap- 
pear. There  was  no  gas  service  in  tbe  house 
during  tbe  time  it  was  occupied  by  Prof. 
Rust,  a  tenant,  from  1903  to  1907,  in  the  fall, 
when  McCliutock  and  his  wife  moved  back 
from  Ix>ulsiaua  and  first  moved  in,  nor  there- 
after. The  grade  of  the  street  was  cut  down, 
and  the  gas  company  lowered  its  mains  in 
1005,  and,  without  request  from  or  notice  to 
McCUntock,  installed  a  new  service  pipe, 
connected  with  the  main  and  placed  deeper 
in  the  ground  than  the  old,  and  near  and  par- 
allel to  it,  connecting  it  with  the  riser  that 
had  been  connected  with  the  old  pipe  at 
about  the  same  place  under  tbe  porch,  leav- 
ing the  old  disconnected  service  pipe  in  the 
ground  with  one  end  exposed  at  the  curb 
line,  showing  that  It  was  dead  and  not  con- 
nected with  the  main,  and  the  other  appar- 
ently still  connected  with  tbe  riser  as  it  bad 
been. 

Here  was  a  deceptive  and  misleading  con- 
dition created  by  appellant  entirely  different 
from  that  existing  when  deceased  moved 
from  tbe  premises,  and  in  cutting  bis  side- 
walk to  grade  the  old  disconnected  service 
pipe  was  exposed,  and  it  became  necessary 
or  desirable  to  remove  it  This  he  set  about 
doing  tbe  morning  of  bis  death,  and  unscrew- 
ed, broke  off,  and  pulled  up  this  pipe  to  near 
where  it  went  under  the  porch,  on  a  line  to 
the  riser  with  which  it  had  been  connected 
when  be  moved  away.  He  then  crawled  un- 
der tbe  porch,  which  was  about  IS  inches 
high  and  Inclosed  on  three  sides,  and  un- 
screwed the  riser,  that  tbe  remainder  of  tbe 
old  pipe  might  the  more  easily  be  removed. 
He  knew  that  there  was  no  gas  in  the  old 


pipe,  that  none  had  been  used  In  tbe  Itouse 
since  1903,  that  the  riser  had  been  connected 
with  this  pipe  when  he  went  away,  and,  even 
if  he  be  held  to  know  that  the  street  had 
been  graded  down  and  tbe  gas  mains  neces- 
sarily lowered — which  we  by  no  means  de- 
cide— he  knew  tbat  he  had  not  since  ordered 
nor  consented  to  the  service  being  again  ex- 
tended to  his  house,  or  had  any  notice  tliat 
it  was  done.  There  was  nothing  whatever  to 
indicate  that  this  riser  was  connected  with 
a  live  service  pipe,  as  it  stood  there  where  It 
bad  seven  years  before  been  connected,  and 
still  appeared  to  be,  with  the  old  service  pipe 
now  dead.  He  dug  about  and  unscrewed  it, 
and  a  stream  of  gas  from  an  Inch  pipe  shot 
up  in  bis  face,  overcame,  asphyxiated,  and 
paralyzed  him;  that  be  fell  with  his  face 
over  the  bole  he  bad  dug,  from  which  the 
gas  was  escaping,  and  died.  What  was  tbe 
proximate  cause  of  tbe  injury? 

This  is  not  a  question  of  science  or  knowl- 
edge, and  is  a  question  ordinarily  for  tbe 
Jury,  to  be  determined  as  a  fact  from  the 
particular  situation,  in  view  of  the  facts  and 
circumstances  surrounding  it.  Tbe  primary 
cause  may  be  the  proximate  cause  of  a  dis- 
aster, though  it  may  operate  through  suc- 
cessive instruments.  Milwaukee,  etc.,  Ry. 
Co.  V.  Kellogg,  04  U.  S.  476,  24  L.  Ed.  25t>: 
Waters-Fierce  Oil  Co.  v.  Deselms,  212  U.  S. 
177,  29  Sup.  Ct  270,  53  U  Ed.  453.  "But  it  • 
is  generally  held  that,  in  order  to  warrant 
a  finding  that  negligence,  or  an  act  not 
amounting  to  wanton  wrong,  Is  the  proxi- 
mate cause  of  an  Injury,  it  must  appear  that 
the  injury  was  the  natural  and  probable  con- 
sequence of  the  negligence  or  wrongful  act. 
and  that  it  ought  to  have  been  foreseen,  in 
tbe  light  of  the  attending  circumstances." 
Milwaukee,  etc.,  Ry.  Co.  v.  Kellogg,  supra. 

Our  court  said,  in  Gage  v.  Harvey,  66  Ark. 
68,  48  S.  W.  888,  43  L.  R.  A.  143,  74  Am. 
St  Rep.  70:  "In  determining  whether  an  act 
of  a  defendant  is  the  proximate  cause  of  an 
Injury,  tbe  rule  is  that  the  injury  most  be 
the  natural  and  probable  consequence  of  tbe 
act;  such  a  consequence,  under  the  surround- 
ing circumstatices  of  tbe  case,  as  migbt  and 
ought  to  have  been  foreseen  by  the  defendant 
as  likely  to  flow  from  bis  act."  And  in  Rail- 
way Co.  V.  Bragg,  69  Ark.  402,  64  S.  W.  22«, 
86  Am.  St.  Rep.  206:  "It  is  a  fundamental 
rule  of  law  that,  to  recover  damages  on  ac- 
count of  tbe  unintentional  negligence  of  an- 
other, it  must  appear  that  the  injury  was 
tbe  natural  and  probable  consequences  there- 
of, and  tbat  it  ought  to  liave  been  foreseen, 
in  the  light  of  the  attending  circumstances." 

It  Is  not  necessary  tbat  tbe  particular  in- 
jury should  have  been  foreseen.  In  EV>8ter  v. 
Railway  Co.,  127  Iowa,  84,  102  N.  W.  422, 
4  Am.  ft  Eng.  Ann.  Cas.  150,  tbe  court  said: 
"Doubtless  the  particular  situation  might  not 
have  been  foreseen,  but  this  was  not  essen- 
tial to  making  out  a  charge  of  negligence. 
Accidents,  as  they  occur,  are  seldom  fore- 
shadowed; otherwise  many  would  be  avoid- 
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ed.  If  the  act  or  omission  Is  of  itself  neg- 
ligent and  likely  to  result  in  Injury  to  oth- 
ers, then  the  person  guilty  thereof  is  liable 
for  the  natural  consequences  which  occurred, 
whether  he  might  have  I'oreseen  it  or  not  In 
other  words,  U  the  act  or  omission  Is  one 
which  the  party  ought,  in  the  exercise  of 
ordinary  care,  to  have  anticipated  was  likely 
to  result  in  injury  to  others,  then  be  is  lia- 
ble for  any  Injury  proximately  resulting 
therefrom,  although  he  might  not  have  fore- 
seen the  particular  injury  which  did  hap- 
Ijen." 

In  B.  &  O.  Ry.  Co.  v.  Slaugliter,  167  Ind. 
330,  7»  N.  B.  186,  7  I*  R.  A.  (N.  S.)  597,  119 
Am.  St.  Rep.  503,  the  court  said:  "To  en- 
title one  to  a  trial  of  the  question  of  anoth- 
«r's  negligence  which  resulted  in  injury,  it  is 
not  necessary  that  the  efTect  of  the  act  or 
omission  complained  of  in  all  cases,  or  even 
ordinarily,  be  to  produce  the  consequences 
which  followed;  but  it  Is  sufficient  If  It  is 
reasonably  to  be  apprehended  that  such  an 
Injury  might  thereby  occur  to  another  while 
exercising  his  legal  right  in  an  ordinarily 
-careful  manner." 

Here  the  negligence  of  appellant  consisted 
In  cutting  off  from  the  main  the  old  service 
pipe  and  leaving  it  there  exposed,  still  ap- 
parently connected  with  the  riser,  thus  show- 
ing the  gas  was  shut  off  from  the  premises, 
and  Installing  the  service  again  with  another 
pipe  deeper  in  the  ground,  and.  Instead  of 
cutting  it  off  at  the  curb,  confining  the  gas 
with  the  old  riser  and  meter  cock,  which 
still  appeared  to  be  connected  with  the  old 
dead  service  pipe  he  was  removing,  long  after 
the  use  of  gas  in  the  house  had  been  dis- 
continued, and  without  the  knowledge  or  con- 
sent of  deceased  or  anything  to  put  him  on 
notice  that  gas  was  on  the  premises.  "There 
was  no  Intermediate  cause  disconnected  from 
the  primary  fault,  and  self-operating,  which 
produced  the  Injury,  and  such  negligence  was 
the  proximate  cause  of  it"  Milwaukee,  etc., 
Ry.  Co.  V.  Kellogg,  supra;  The  G.  R.  Booth, 
171  U.  S.  450,  19  Sup.  Ct  9,  43  Ll  Ed.  239; 
Waters-Pierce  Oil  Co  v.  Deselms,  supra.  De- 
ceased had  the  right  to  remove  this  appar- 
ently disconnected  and  dead  gas  pipe  from 
his  premises,  and  if  he  exercised  as  much 
care  In  doing  so  as  an  ordinarily  prudent 
man  would  have  done  under  the  circum- 
stances, he  was  not  guilty  of  contributory 
negligence  which  would  bar  his  recovery. 
This  was  a  question  that  was  fairly  submit- 
ted to  the  jury  and  within  their  province, 
and  upon  which  they  have  decided  In  appel- 
lee's favor ;  and  there  is  ample  evidence  to 
sustain  their  verdict  The  Issues  in  the 
whole  case  were  fairly  submitted  on  proper 
Instructions. 

There  was  no  error  committed  in  in.sertlng 
the  word  "voluntarily"  in  appellant's  two  re- 
4]uested  Instructions  before  giving  them,  as 
otherwise  they  would  have  told  the  jury  to 


find  for  the  defoidant.  If  deceased  discon- 
nected the  riser  and  inhaled  the  gas,  without 
regard  to  his  ability  to  keep  from  inhaling  it 
after  the  disconnection  was  made. 

Some  of  the  remarks  of  Hon.  J.  E.  Wil- 
liams, of  counsel  for  appellee,  in  his  closing 
argument,  to  which  objection  was  made, 
were  withdrawn  and  the  jury  admonished  to 
disregard  them,  and  we  cannot  see  that  any 
prejudice  could  have  resulted.  As  to  other 
remarks  which  were  not  withdrawn,  in  which 
he  argued  to  the  jury  that,  since  the  court 
had  instructed  a  verdict  for  defendant  on 
the  second  count  of  the  complaint.  In  which 
damages  for  pain  and  suffering  were  asked, 
because  death  had  been  Instantaneous  and 
without  suffering,  there  could  no  longer  be 
any  question  of  the  contributory  negligence 
of  deceased  in  remaining  under  the  house  and 
attempting  to  connect  the  gas,  according  to 
appellant's  theory  of  the  Injury,  such  re- 
marks were  not  Improper,  nor  more  than  the 
correct  Inference  to  be  drawn  from  such  in- 
struction. 

Was  the  verdict  excessive?  The  evidence 
shows  that  deceased  was  a  strong  healthy 
man,  with  a  life  expectancy  of  22  years;  that 
he  was  Industrious  and  earned  about  $90  per 
month,  all  of  which  he  contributed  to  the 
support  of  his  family,  except  what  he  spent 
for  clothing;  that  his  habits  were  good;  that 
he  was  a  kind  and  affectionate  father,  and 
took  great  interest  In  the  training  of  his  two 
little  children.  Under  these  facts  the  verdict 
of  $10,000  was  not  excessive.  St  L.,  I.  M.  & 
S.  R.  Co.  V.  Freeman,  89  Ark.  326,  116  S.  W. 
678;  St  li.,  I.  M.  &  S.  B,  Co.  v.  Halst,  71 
Ark.  258,  72  S.  W.  893,  100  Am.  St  Rep.  65; 
Railway  Co.  v.  Sweet  60  Ark.  550,  31  S.  W. 
571;  St.  h..  I.  M.  &  S.  R.  Co.  V.  Robert  Hitt 
76  Ark.  227.  88  S.  W.  908.  990. 

Finding  no  reversible  error  in  this  caose, 
the  judgment  is  affirmed. 


KAUFMAN  BROS.  v.  REDWINE. 
(Sapieme  Court  of  Arkansas.     Feb.  13,  1911.) 

executobs  ann   anministbators  (§  231*)— 
Presentation  of  Claim— Necessity. 

Under  Act  May  2a  1907  (Laws  1907,  pp. 
1170,  1171),  classifylnjt  the  demands  aj^ainst  es- 
tates of  deceased  persons,  and  section  4  thereof, 
providing  that  claims  shall  be  properly  authen- 
ticated and  exhibited  to  the  executor  or  ad- 
ministrator, and  section  5,  providing  that  all 
demands  not  so  exhibited  within  one  year  from 
the  granting  of  letters  shall  be  barred,  a  claim 
not  filed  within  such  time  in  probate  court,  duly 
authenticated.  Is  barred,  though  the  will  di- 
rected that  all  testator's  Just  debts  should  be 
paid. 

[E3d.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {g  804,  828,  829; 
Dec.  Dig.  i  231.*] 

Appeal  from  Circuit  Court  Randolph  CX>un- 
ty;  Jno.  W.  Meeks,  Judge. 

Action  by  Kaufman  Bros,  against  Thomas 
J.  Redwlne,  executor  of  M.  C.  Haven,  de- 
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ceased.  From  a  Judgment  for  defendant  re- 
versing a  judgment  of  the  Probate  Court, 
plaintiffs  appeal.     Affirmed. 

M.  C.  Haven  died  September  24,  1007.  At 
the  time  of  his  death  he  owed  appellant  $279.- 
33  on  account,  contracted  August  24,  1907. 
He  died  testate,  his  will  providing  that  all 
of  his  Just  debts  should  be  paid,  and  the 
estate  was  solvent.  T.  J.  Redwine,  the  execu- 
tor, duly  qualified  as  such.  On  October  10, 
1907,  appellant  mailed  its  account  duly  veri- 
fied to  appellee  at  bis  proper  address.  Ap- 
pellee did  not  receive  the  letter.  Appellee 
bad  an  original  invoice  of  the  goods  sold  by 
appellant  to  M.  C.  Haven  as  early  as  October 
7.  1907.  Appellee  testified  that  he  examined 
the  books  of  appellant  and  did  not  find  any 
record  of  the  payment  of  the  account  Ap- 
pellant again  by  mail  sent  a  duplicate  of 
its  account,  duly  verified,  to  the  proper  ad- 
dress of  appellee  February  27,  1909.  This 
duplicate  claim  was  indorsed  as  follows: 
"Examined  and  rejected  this  April  12,  1909. 
Tom  J.  Redwine,  executor."  Appellnnt  on 
same  day  (April  12, 1909),  presented  its  claim 
to  the  probate  court  for  allowance.  The  ex- 
ecutor resisted  the  claim.  The  probate  court 
allowed  the  claim,  and  the  executor  appealed 
to  the  circuit  court  The  circuit  court  re- 
verned  the  ruling  of  the  probate  court  and 
ordered  that  the  claim  be  rejected.  Appel- 
lant duly  prosecuted  this  appeal. 

W.  A.  Anderson,  for  appellants.  Witt  & 
Schoonover,  for  appellee. 

WOOD.  J.  (after  stating  the  facts  as 
above).  The  act  of  May  28, 1907  (Laws  1907, 
pp.  1170.  1171),  classifies  the  demands  against 
the  estates  of  deceased  persons.  After  spe- 
cifying claims  for  the  first,  second,  and  third 
classes,  it  provides:  "Fourth.  All  demands 
without  regard  to  quality,  which  shall  be  ex- 
hibited to  the  executor  or  administrator 
properly  authenticated,  within  six  months 
after  the  first  granting  of  letters  on  the  es- 
tate. Fifth.  All  such  demands  as  may  be 
exhibited  as  aforesaid  after  six  months  and 
within  one  year  after  the  first  letters  grant- 
ed on  the  estate,  and  all  demands  not  ex- 
hibited to  the  executor  or  administrator,  as 
required  by  this  act,  before  the  end  of  one 
year  from  the  granting  of  letters  shall  be 
forever  barred."  The  act  repeals  all  laws 
and  parts  of  laws  in  conflict  with  it  The 
statute  changes  the  former  law  (section  110, 
Kirby's  Dig.)  with  reference  to  the  time  when 
claims  shall  be  presented,  but  proper  authen- 
tication Is  stUl  required  as  formerly.  "The 
statute  requires  that  all  claims  against  es- 
tates of  deceased  persons,  capable  of  being 
asserted  either  in  a  court  of  law  or  equity, 
shall  be  authenticated  by  affidavits  of  the 
claimants  to  the  effect  that  the  claims  are 
Just  and  have  not  been  paid  in  whole  or 
in  part  as  the  case  may  be."    Mcllroy  Bank- 


ing Co.  V.  Dickson,  66  Ark.  327,  50  8.  W. 
868,  and  cases  cited;  Nichols  v.  Shearoii, 
49  Ark.  75,  4  S.  W.  167.  Knowledge  on  tbe 
part  of  the  executor  that  the  claim  was  in 
existence  cannot  do  away  with  the  necessity 
for  Its  authentication,  nor  for  its  presenta- 
tion. Borum  v.  Bell,  132  Ala.  83.  31  South. 
454.  Section  115,  Kirby's  Dig.,  says:  "Before 
any  executor  or  administrator  shall  pay  or 
allow  any  such  debt,  the  same  shall  be  sworn 
to  as  aforesaid."  The  statute  In  force  at 
the  time  tbe  debt  was  contracted  does  not 
control  here,  for  that  had  been  repealed  by 
the  present  law  before  the  death  of  the 
testator.  The  law  In  force  at  that  time  was 
the  governing  statute.  The  direction  in  the 
will  for  the  executor  to  pay  all  Just  debts 
does  not  mean  that  he  should  pay  them  with- 
out probate.  There  is  nothing  in  the  will  to 
Indicate  that  the  testator  intended  that  his 
estate  should  be  administered  in  any  other 
than  the  regular  way  under  the  statute 
which  requires  "all  demands  against  the  es- 
tates of  deceased  persons,"  "all  such  demands 
as  may  be  exhibited,"  etc.  The  statute  pro- 
vides the  very  means  for  ascertaining  wheth- 
er tbe  claims  against  the  estate  are  Jnst 
debts.  The  statute  requires  the  executor, 
after  letters  testamentary  have  been  Issued, 
to  give  notice  of  that  fact  by  posting  at  the 
courthouse  door,  or  if  the  court  orders  it 
through  the  newspapers,  etc.,  and  "requiring 
all  persons  having  claims  against  the  es- 
tate to  exhibit  same,"  etc.  Section  70,  Kir- 
by's Dig. 

The  evidence  shows  that  the  notice  was 
given. 

The  appellants,  having  failed  to  comply 
with  the  requirements  of  the  statute,  are 
barred  from  having  their  claim  allowed,  and 
the  Judgment  of  the  circuit  court  to  that 
effect  is  affirmed. 


ST.  LOUIS,  I.  M.  ft  S.  RY.  CO.  v.  BROWN. 

(Supreme  Court  of  Arkansas.     Jan.  80,  1911.) 

1.  CAB8IEBS  (§  382»)— Wrongfui,  Ejectiow  of 
PASSENaERS— Damages — Mental   A.nouish. 

A  passenger  wrongfully  and  forcibly  eject- 
ed from  a  train,  directly  causing  physical  »nf- 
fering,  mental  anguish,  and  humiliation,  may 
recover  for  the  physical  suffering  and  for  the 
mental  anguish  and  humiliation. 

[Ed.    Note.— For   other    cases,   see    Carriers, 
C!ent  Dig.  S§  1483-1491;  Dec  Dig.  {  382.*] 

2.  Cabbiees  (J  382*)— Wbonqful  Ejection  of 
Passenoers— Damages — Mental    Anouish. 

The  jury  In  estimating  the  damages  for 
wrongfully  ejecting  a  passenger  may  consider 
tbe  fact  that  she  was  wrongfully  expelled  with 
her  baggage  at  a  lonely  place  on  tbe  railroad, 
where  she  could  not  procure  shelter,  and  that 
she  became  physically  exhausted  in  attempting 
to  carry  her  baggage  to  the  depot  and  in  seek- 
ing shelter  for  the  night  together  with  physical 
and  mental  suffering  endured  in  consequence 
thereof. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  {§  1483-1491 ;    Dec.  Dig.  {  882.*] 
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Appeal  from  Clrcnit  Court,  Conway  Coun* 
ty;   Hugh  Basbam,  Judge. 

Action  by  Mamie  Brown  against  tbe  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  for  damages  for  wrongful  expulsion 
from  a  train.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Lovlck  P.  Miles  and  Thos.  B.  Pryor,  for 
appellant    Moose  &  Reld,  for  appellee. 

McCULLOOH,  C.  J.  Plaintiff  embarked  at 
PlummervlUe,  Ark.,  as  a  passenger  on  one 
of  appellant's  trains  en  route  to  Bragg,  Okl., 
and  bad  a  ticket  wblcb  entitled  ber  to  ride 
on  tbe  train  between  tbose  stations.  Accord- 
ing to  tbe  allegations  of  tbe  complaint,  and 
testimony  wblcb  she  adduced  at  the  trial, 
the  train  auditor  wrongfully  and  forcibly 
ejected  her  from  the  train  In  the  nigbt  be- 
fore she  reached  ber  destination  and  about 
half  a  mile  from  Bluffs,  Okl.,  another  sta- 
tion. She  testified  that  the  auditor  pitched 
ber  baggage  off,  and  then,  over  ber  protest 
seized  ber  under  tbe  arms  and  set  her  >  off 
tbe  train,  that  she  screamed  and  asked  where 
tbe  depot  was,  and  be  replied,  as  the  train 
mored  on,  that  the  depot  was  about  200  yards 
back.  She  was  alone  and  ber  baggage  was 
heavy.  She  attempted  to  carry  it  until  she 
became  exhausted  and  set  It  down  by  the 
track,  and,  after  search,  she  found  a  house, 
and  finally  flagged  a  freight  train  and  was 
carried  to  ber  destination,  reaching  there 
about  11  o'clock  In  the  night  In  her  search 
for  a  house  at  which  to  stay,  and  in  getting 
back  to  the  railroad  after  failing  to  get  a 
place  to  stay,  she  had  to  walk  across  fields, 
through  brush  and  briers.  She  testified  that 
she  was  humiliated  and  frightened  at  being 
put  off  In  a  strange  place  in  tbe  night,  that 
she  was  physically  exhausted  by  tbe  exer- 
tion in  carrying  tbe  heavy  baggage,  and  that 
her  condition  became  such  that  she  did  not 
sleep  for  several  nights,  and  was  unable  to 
get  out  of  her  room  for  about  two  weeks. 

It  Is  Insisted  by  counsel  for  defendant  that 
the  court  erred  In  giving  instructions  which 
permitted  plaintiff  to  recover  damages  for 
"humiliation  and  fright,  anxiety  and  mental' 
distress,  which  she  suffered.  If  any,  by  reason 
of  being  ejected  from  said  train  and  left 
alone,"  and  that  the  damages  assessed  were 
excessive  on  account  of  the  Jury  being  al- 
lowed to  consider  those  elements.  Counsel 
base  their  contention  on  the  case  of  St  L, 
I.  M.  &  S.  Ry.  Co.  V.  Taylor,  84  Ark.  42,  104 
S.  W.  551.  The  doctrine  of  that  case  is 
stated  in  the  following  language,  and  does 
not  reach  to  this  case  at  all:  "We  prefer 
to  adhere  to  tbe  rule  as  a  sound  one  that 
mental  suffering  alone,  unaccompanied  by 
physical  injury  or  any  other  element  of  re- 
coverable damages,  cannot  be  made  the  sub- 
ject of  an  Independent  action  for  damages, 
even  where  the  act  or  violation  of  duty  com- 


plained of  was  willfully  committed,  and  that 
such  suffering  does  not  of  itself  constitute 
a  cause  of  action,  but  is  merely  an  aggrava- 
tion of  damages  when  it  naturally  ensues 
from  the  act  complained  of."  Here  there  Is 
an  Independent  cause  of  action  for  the  wrong- 
ful and  forcible  ejection.  L.  R.  &  F.  S.  Ry. 
V.  Dean,  43  Ark.  529,  51  Am.  Rep.  584;  H. 
S.  R  R.  V.  Deloney,  65  Ark.  177,  45  S.  W. 
351,  67  Am.  St  Rep.  913;  L.  R.  Ry.  &  Elec. 
Co.  V.  Goemer,  80  Ark.  158,  95  S.  W.  lOOT, 
7  L.  R.  A.  (N.  S.)  97 ;  St  L.  S.  W.  Ry.  Co. 
V.  Furlow,  81  Ark.  496,  99  S.  W.  689;  St. 
L..  1.  M.  &  S.  Ry.  Co.  V.  Baty,  88  Ark.  282, 
114  8.  W.  21&  In  St  L.  S.  W.  Ry.  Co.  v. 
Furlow,  supra,  we  said:  "The  amount  of 
damages  for  an  injury  involving  bumlUatlon 
and  distress  of  mind  resulting  from  a  wrong- 
ful expulsion  from  a  train,  accompanied  by 
harsh  treatment.  Is  indeterminate,  and  must 
be  left  to  some  extent,  to  tbe  sound  discre- 
tion of  tbe  jury ;  and  unless  tbe  assessment 
Is  palpably  excessive,  or  so  flagrantly  unjust 
as  to  Indicate  passion,  prejudice,  or  a  fail- 
ure to  appreciate  tbe  law  and  facts  pre- 
sented, this  court  will  not  disturb  It" 

The  evidence  in  the  present  case  warrant- 
ed a  finding  that  tbe  train  auditor  ejected 
plaintiff  from  the  train  with  full  knowledge 
of  the  fact  that  it  was  not  her  station,  that 
it  was  not  any  station  at  all,  and  that  there 
was  an  element  of  wlllfullness  and  intention- 
al wrong  in  his  conduct  There  is  also  evi- 
dence of  physical  suffering  resulting  directly 
from  the  wrongful  expulsion  of  plaintiff  with 
ber  baggage  at  a  lonely  place  on  the  railroad 
where  she  could  not  procure  shelter.  She 
became  physically  exhausted  In  attempting^ 
to  carry  her  baggage  back  to  the  place  where 
the  auditor  told  her  she  would  find  tbe  depot, 
and  in  seeking  to  find  a  house  where  she 
could  procure  shelter  and  protection  for  the 
night.  Tbe  Jury  bad  a  right  to  consider 
these  circumstances,  and  the  mental  as  well 
as  tbe  physical  suffering  plaintiff  endured,  in 
estimating  the  amount  of  ber  damages. 

Counsel  for  defendant  do  not  argue  tbe 
question  of  excessiveness  of  tbe  damages  ex- 
cept in  connection  with  their  contention  that 
tbe  court  erred  in  submitting  to  the  Jury 
the  element  of  mental  pain  and  suffering. 

The  case  was  submitted  to  tbe  jury  under 
proper  instructions,  and  the  evidence  was 
sufficient  to  warrant  a  finding  that  the  plain- 
tiff was  wrongfully  ejected  from  tbe  train 
without  any  fault  on  ber  part 

Tbe  judgment  is  therefore  affirmed. 


ARKANSAS    CYPRESS    SHINGLE    CO.    v. 

METO  VALLEY  RY.  CO.  et  al. 
(Supreme  Court  of  Arkansas.    Feb.  13,  1911.) 
1.  Chattel  Mobtgages  (J  S3*)— Bqitttabm 

MOBTGAOE. 

Where    a    purchase-money    note    provided 
that,  though  possession  be  parted  with,  a  lien 
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'is  retained  by  agreement,  equity  will  give  effect 
to  it  as  a.a  equitable  mortgage  or  lien,  even 
though  the  words  were  not  sufficient  to  create 
a  legal  mortgage. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §  17;   Dec.  Dig.  |  33.*] 

U.  Receivebs   (8   77*)— TiTLB  to   Pbopebtt— 

Liens. 

An  equitable  lien  for  the  price  of  person- 
alty may  be  enforced,  even  though  the  property 
be  in  the  bands  of  a  receiver,  as  the  receiver 
takes  the  title  burdened  with  the  equities  to 
which  it  was  subject  when  in  the  hands  of  the 
'debtor. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Oent  Dig.  ${   138-144;    Dec.  Dig.  S  77.*] 

Appeal  from  Lonolce  Chancery  Cburt;  Eu- 
gene Lankford,  Chancellor. 

Action  by  the  Arkansas  Cypress  Shingle 
■Company  against  the  Meto  Valley  Railway 
Company  and  3.  A.  Watlsins,  as  receiver. 
From  a  Judgment  for  defendants,  plaintiff 
■appeals.  Reversed  and  remanded  with  direc- 
tions. 

J.  A.  Watkins  was  appointed  receiver  by 
the  Lonoke  chancery  court  to  take  charge  of 
the  assets  of  the  Meto  Valley  Railway  Com- 
pany, an  insolvent  corporation,  for  the  pur- 
pose of  distributing  these  assets  among  the 
creditors  of  such  corporation  under  the  pro- 
visions of  sections  940  to  952,  inclusive,  of 
Klrby's  Digest.  Among  the  assets  placed  in 
the  hands  of  the  receiver  was  an  engine  and 
tender  which  the  appellant  had  sold  the  rail- 
way company  before  the  company  was  placed 
In  the  hands  of  the  receiver.  The  appellant 
took  notes  for  the  payment  of  the  purchase 
money,  one  of  which  was  due  and  unpaid  at 
the  time  of  the  institution  of  this  suit  The 
note  is  as  follows:  "$600.00  Little  Rock, 
Ark.,  July  19,  1909.  Four  months  after  date 
we  or  either  of  us  promise  to  pay  to  the  or- 
■der  of  the  Arkansas  Cypress  Shingle  Com- 
pany, six  hundred  dollars,  for  value  received, 
negotiable  and  payable,  without  defalcation 
or  discount  at  German  National  Bank,  with 
interest  thereon  from  date  at  the  rate  of  six 
per  cent,  per  annum  until  paid.  This  is  one 
of  a  series  of  notes,  all  given  by  the  same 
payor  to  the  same  payee,  of  even  date  here- 
with, maturing  at  different  dates,  and  all  be- 
ing for  the  purchase  money  of  the  following 
described  locomotive:  One  Brooks  locomotive 
and  tender  No.  2  complete,  used  at  A.  J. 
Niemeyer  Lumber  Company  plant  In  this 
•city,  upon  which  a  lien  is  hereby  and  here- 
in retained,  by  agreement,  for  the  pur- 
chase money  thereof;  and  it  la  agreed,  as  a 
part  of  the  original  contract,  that,  if  either 
.of  the  preceding  notes,  maturing  prior  to 
this  one,  shall  remain  unpaid  after  the  ma- 
turity thereof,  such  default  shall  cause  the 
full  maturity  of  this  note,  and  the  same  shall 
become  due  and  payable  immediately  upon 
such  default,  and  the  holder  of  this  note 
shall  have  the  right  to  demand  and  to  sell 
and  to  enforce  the  payment  hereof  after  de- 
fault. Just   the  same  as  if  the  same  were 


fully  matured  ui>on  its  face,  and  permisEion 
is  given  to  take  the  said  locomotive  to  Lo- 
noke county,  Arkansas.  [Signed]  Meto  Val- 
ley Ry.  Co.  Ed  Murray,  Engr."  This  suit 
was  brought  against  the  railway  company 
and  the  receiver  based  on  the  above  instm- 
ment  to  recover  the  amount  named  therein, 
and  to  have  a  lien  declared  on  the  engine 
and  tender  therein  descrilied,  and  to  have 
same  sold  to  satisfy  same.  The  railway  com- 
pany did  not  answer.  The  receiver  answer- 
ed that  he  held  the  engine  and  tender  "Yree 
from  all  liens  or  claims  of  the  plaintiff."  The 
court  dismissed  the  complaint,  holding  that 
the  appellant  could  take  "nothing  by  reason 
of  its  alleged  lien."  This  appeal  has  been 
duly  prosecuted. 

Morris  M.  Cobn,  for  appellant 

WOOD,  3.  (after  stating  the  facts  u 
above).  In  Martin  v.  Schichtl,  60  Ark.  595, 
598,  31  8.  W.  458,  459,  we  said:  "Equity  re- 
quires no  particular  words  to  be  used  hi 
creating  a  lien.  It  looks  through  the  form  to 
the  substance  of  an  agreement,  and  if  from 
the  instrument  evidencing  the  agreMnent  the 
Intent  appear  to  give,  or  to  charge  or  to 
pledge,  property,  real  or  personal,  as  a  secu- 
rity for  an  obligation,  and  the  property  is  so 
described  that  the  principal  things  intended  to 
t>e  given  or  charged  can  be  sufficiently  identi- 
fied, the  lien  follows."  This  language  was 
recently  qruoted  by  the  Chief  Justice  speal:- 
ing  for  the  court  in  Ward  v.  Stark,  91  Ark. 
2C8,  273,  121  S.  W.  382.  See  other  cases  cit- 
ed in  appellant's  brief,  and  especially  Wood 
V.  Holly  Mfg.  Co.,  100  Ala.  326,  13  South. 
948,  46  Am.  St  Rep.  56,  where  in  a  similar 
case  the  court  said:  "That  a  lien  created  by 
contract,  and  not  sufficient  as  a  legal  mort- 
gage, will  generally  be  regarded  as  in  the 
nature  of  an  equitable  mortgage.  The  form 
of  the  contract  is  Immaterial.  Though  a  ilea 
may  not  be  expressed  in  terms,  equity  will 
imply  a  security  from  the  nature  of  the 
transaction,  and  give  It  effect  as  such  in  fur- 
therance of  the  agreement  of  the  parties  if 
there  appears  an  intention  to  create  a  secu- 
rity." Cox  V.  Smith,  98  Ark.  371,  125  S.  W. 
437.  The  Instrument  under  consideration  In 
express  terms  creates  a  lien  upon  the  proper- 
ty in  controversy  in  favor  of  the  appellaut 
The  lien  thus  created  is  in  the  nature  of  a 
mortgage.  It  is  an  equitable  mortgage  from 
the  railway  company  to  appellee  on  the  en- 
gine and  tender,  which  the  appellee  can  en- 
force in  equity  notwithstanding  the  property 
has  passed  into  the  hands  of  a  receiver.  The 
receiver  took  the  title  to  the  property  bur- 
dened with  all  the  equities  to  which  it  was 
subject  in  the  hands  of  the  debtor.  23  A.  & 
E.  Ency.  (2d  Ed.)  1091-1093;  Auten  t.  City 
Electric  St  Ry.  Co.  (C.  C.)  104  Fed.  395;  34 
Ency.  348e,  note. 

The  Ilea  which  is  here  sought  to  be  en- 
forced is  created  by  contract    The  statutory 
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remedy  whereby  the  vendor  of  personal  prop- 
erty in  an  action  against  the  vendee  for  the 
purchase  money  may  impound  the  property 
while  in  the  possession  of  the  vendee  to  pre- 
vent him  from  selling  same  is  an  entirely 
different  proceeding  from  that  resorted  to 
herein.  Sections  4966,  4967,  Klrby's  Dig. 
Cases  arising  under  that  statute  have  no  ap- 
plication here.  The  judgment  dismissing  the 
complaint  was  erroneous. 

It  is  therefore  reversed,  and  the  cause  is 
remanded  for  further  proceedings  not  incon- 
Bisteut  with  this  opinion. 

HART,  J.,  concurs  In  the  judgment 


RAMSEY  V.  WEEDMAN  et  al. 
(Supreme  Court  of  Arkansas.     Feb.  20,  1911.) 

1.  Appeal   and   Ebbob  '  (§   1009*)— Review— 
FiKDiNos — Conclusiveness. 

A  finding  of  a  chancellor  not  against  the 
weiKbt  of  evidence  will  not  be  disturbed. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sl  3970-3978;  Dec.  Dig.  S 
1009.*] 

2.  Pabtnebship    (S    121*)— Actions— Notes- 
Evidence. 

In  an  action  between  partners,  evidence 
held  to  support  a  chancellor's  finding  that  a 
note  and  mortgage  signed  b^  all  members  of  a 
partnership  was  for  the  individual  debt  of  one 
partner. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  f  184%;    Dec.  Dig.  §  121.*] 

Appeal  from  Monroe  Chancery  Court;  Jno. 
M.  Elliott,  Chancellor. 
Action  by  M.  D.  and  N.  B.  Weedman  against 

3.  W.  Ramsey  to  foreclose  a  mortgage  and 
recover  judgment  on  a  note,  and  that  de- 
fendant filed  a  cross-bill  seeking  affirmative 
relief.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

H.  A.  Parker,  for  appellant  Thomas  & 
Lee,  for  appellees. 

HART,  J.  On  the  19th  day  of  January, 
1006,  M.  D.  and  N.  B.  Weedman  instituted 
this  action  in  the  chancery  court  against  J. 
W.  Ramsey  to  foreclose  a  mortgage  on  a  saw- 
mill outfit  and  to  recover  judgment  on  the 
note,  which  the  mortgage  was  given  to  se- 
cure. 

The  undisputed  facts  are  substantially  as 
follows :  E.  S.  Weedman  is  the  father  of 
N.  B.  and  M.  D.  Weedman,  the  plaintiffs, 
and  all  of  them  lived  at  Clarendon  in  the 
year  1900.  R  S.  Weedman  was  acquainted 
with  the  defendant  J.  W.  Ramsey,  who  at 
the  time  resided  in  Perry  county,  Ind.,  and 
entered  Into  correspondence  with  him  rela- 
tive to  forming  a  partnership  at  Clarendon, 
for  the  purpose  of  operating  a  stave  plant. 
The  correspondence  culminated  in  a  partner- 
ship between  N.  B.  and  M.  D.  Weedman 
and  J.  W.   Ramsey.     The  contract  was   in 


writing,  dated  at  Clarendon,  Ark.,  January 
1,  1901,  and  was  to  continue  for  one  year 
By  its  terms  Ramsey  was  to  furnish  the- 
savnnlll  with  boiler,  engine,  belting,  shafting, 
pulleys,  all  complete  with  saws.  N.  B.  and 
M.  D.  Weedman  were  to  take  charge  of  the 
mill  and  furnish  all  necessary  funds  to  oper- 
ate same  in  manufacturing  gum  staves  and 
lumber;  also  to  furnish  one  barrel  stave- 
saw.  The  contract  also,  contained  the  fol- 
lowing provision :  "It  is  agreed  and  under- 
stood that  each,  N.  B.  Weedman  and  M.  D. 
Weedman  and  J.  W.  Ramsey,  are  to  share 
equal  in  all  expenses  in  setting  this  ma- 
chinery up  and  operating  same,  and  in  all  re- 
pairs In  keeping  up  the  plant  N.  B.  Weed- 
man  and  M.  D.  Weedman  are  to  furnish 
J.  W.  Ramsey  monthly  statements  of  all  ex- 
penditures and  all  income  from  said  busi- 
ness from  time  to  time."  The  firm  name  wa» 
Weedman  Bros.  &  Co.,  and  it  was  agreed 
that  N.  B.  and  M.  D.  Weedman  should  have- 
the  right  to  receive  all  moneys  and  pay  all 
liabilities  tbat  might  accrue  In  the  business. 
On  January  8,  1902,  Ramsey  moved  from  the 
state  of  Indiana  to  Clarendon,  Ark.,  and 
has  lived  there  ever  since.  The  business' 
•was  conducted  until  the  10th  of  November, 
1902,  at  which  time  a  new  contract  of  part- 
nership between  the  parties  was  entered  in- 
to. Under  this  contract,  Ramsey  was  to  re- 
ceive one  half  of  the  profits,  and  N.  B.  and 
M.  D.  Weedman  were  to  receive  the  other 
half.  On  the  same  day  the  verbal  contract 
of  partnership  was  entered  into,  the  note  and 
mortgage  sued  on  was  executed  in  favor  of 
W.  H.  Johnson  &  Co.  The  note  was  for 
$534.25,  due  one  year  after  date,  and  was 
signed  by  Weedman  Bros.  &  Co.  and  by  ,T. 
W.  Ramsey.  The  mortgage  was  signed  by 
the  individual  members  of  the  partnership. 
The  mortgage  recites  that  It  was  given  to  se- 
cure $532.38,  balance  of  purchase  price  on 
the  sawmill,  which  W.  H.  Johnson  on  that 
day  assumed  and  paid,  and  for  future  ad- 
vances to  the  partnership  of  $7.50  per  thou- 
sand on  gum  staves  which  Weedman  Bros. 
&  Co.  get  out  at  said  mill.  On  the  8th  day 
of  June,  1903,  after  the  verbal  contract  of 
partnership  had  been  terminated,  the  note 
sued  on  and  the  mortgage  to  secure  same 
wns  transferred  in  writing  by  W.  H.  John- 
son &  Co.  to  M.  D.  and  N.  B.  Weedman.      * 

It  is  the  contention  of  the  plaintiffs  that 
the  partnership  under  the  written  contract 
was  fully  settled  and  the  profits  divided,  and 
the  property  used  in  the  partnership  business 
divided  before  the  verbal  contract  of  part- 
nership was  entered  Into.  They  claim  that 
the  note  sued  on  was  the  individual  debt  of 
Ramsey,  and  the  mortgage  was  given  to  se- 
cure it  because  only  on  that  condition  would 
W.  H.  Johnson  &  Co.  agree  to  give  them  fur- 
ther advances,  which  it  was  necessary  for 
them  to  hove,  in  order  to  enable  them  to 
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continue  running  the  stave  plant;  that  they 
paid  the  amount  of  the  note  sued  on  out  of 
their  own  funds,  and  had  same  transferred 
to  them.  On  the  other  hand,  Ramsey  "con- 
tends that  there  never  was  any  settlement 
of  the  partnership  under  the  written  con- 
tract; that  plaintiffs  never  made  an  account 
to  him  of  the  profits  thereof;  and  that  a 
large  sum  Is  now  due  him  as  his  share  of 
the  profits  arising  therefrom,  which  he  seeks 
to  recover  by  bis  cross-bill  filed  herein.  He 
also  denied  that  the  note  sued  on  was  given 
for  his  individual  debt.  Upon  the  proof  In- 
troduced, the  chancellor  found  for  the  plain- 
tiffs,  and  the  defendant  has  appealed. 

The  testimony  for  the  plaintiffs  tended  to 
show  that  the  partnership  under  the  written 
contract  was  settled  and  the  profits  and 
proi)erty  divided  before  the  verbal  contract 
of  partnership  was  entered  Into.  The  three 
Weedmans,  father  and  sons,  all  testified. 
From  their  testimony  it  appears  that  E.  S. 
Weedman,  the  father,  managed  the  busi- 
ness. He  received  a  salary  of  $50  per  month 
from  the  date  of  the  formation  of  the  part- 
nership under  the  written  contract  until  the 
verbal  contract  of  partnership  was  entered 
into,  and  from  that  time  on  be  received  $40 
per  month.  They  show  that  they  sent  month- 
ly statements  of  the  business  to  Ramsey  un- 
til he  moved  to  Clarendon,  and  that  after 
that  the  books  were  open  to  him  for  Inspec- 
tion. The  books  were  kept  by  E.  S.  and  M. 
D.  Weedman.  They  say  the  profits  of  the 
partnership  before  the  verbal  contract  was 
entered  into  amounted  to  about  $1,300,  and 
that  of  this  amount  Ramsey  received  $670; 
that  they  paid  Ramsey  $150  of  this  in  cash, 
and  the  balance  to  the  Hellman  Machine 
Works  for  an  amount  owed  that  company 
by  Ramsey,  and  Ramsey  does  not  deny  that. 
He  directed  them  to  pay  this  amount  to  the 
Hellman  Machine  Works  as  a  part  purchase 
price  of  machinery  owed  said  company  by 
him,  nor  does  he  deny  that  he  received  the 
$150  cash.  They  also  testify  in  positive 
terms  that  the  contract  of  partnership  was 
settled  up,  a  division  of  the  profits  was  had, 
and  a  division  of  the  machinery  used  by  the 
partnership  was  made  before  the  verbal  con- 
tract of  November  10,  1902,  was  made,  and 
that  this  was  done  after  a  full  disclosure  of 
the  conduct  of  the  business  had  been  made. 

The  defendant  denies  all  this,  but  the  find- 
ing of  the  chancellor  is  against  him.  The 
defendant  makes  many  charges  of  fraud 
against  the  plaintiffs,  but  he  has  not  sup- 
ported them  by  proof.  It  is  true  that  he 
shows  by  one  witness  that  E.  S.  Weedman 
purchased  groceries  from  him  and  paid  for 
them  by  checks  of  the  partnership;  but  dur- 
ing this  time  E.  S.  Weedman  was  receiving 
a  salary  from  the  firm,  and  he  denies  that 
he  purchased  the  goods  with  the  partnership 
funds.    Plaintiffs  testify  that  the  books  kept 


by  them  showed  a  complete  account  of  the 
partnership  aflfairs  until  the  verbal  contract 
was  made  in  November,  1902;  that  defend- 
ant after  a  full  and  fair  disclosure  of  their 
contents  settied  with  them  and  divided  both 
the  profits  and  the  property  used  in  the  part- 
nership; that  monthly  statements  of  the  con- 
duct of  the  business  was  sent  to  Ramsey  un- 
til he  moved  to  Clarendon;  and  that  there- 
after, until  the  verbal  contract  of  partner- 
ship was  entered  into,  Ramsey  bad  acces.s 
to  the  books,  and  could  keep  himsdf  in- 
formed as  to  the  partnership  business.  Com- 
plaint is  now  made  that  these  books  have 
been  destroyed.  Plaintiffs,  after  the  whole 
partnership  had  been  terminated,  left  Clar- 
endon. They  say  they  destroyed  the  books 
because  they  were  no  longer  of  any  use;  the 
written  contract  of  partnership  having  been 
fully  settled  and  adjusted. 

The  decree  of  the  chancellor  was  for  the 
plaintiffs.  It  necessarily  follows  that  he 
found  that  the  partners  had  settled  and  ad- 
Justed  the  partnership  affairs  under  the 
terms  of  the  written  partnership,  and  divid- 
ed the  profits  accruing  therefrom.  His  find- 
ing in  that  behalf  is  not  against  the  weight 
of  the  evidence,  and,  under  the  settled  rule 
of  this  court,  will  not  be  disturbed. 

We  now  come  to  the  question  of  whether 
the  note  sued  on  was  given  for  the  debt  of 
Ramsey.  The  three  Weedmans  say  that  it 
was;  that  it  was  a  balance  owed  by  Ramsey 
on  his  mill  machinery.  They  say  they  con- 
sented to  mortgage  their  property  to  secure 
his  debt  because  Johnson  &  Co.  would  not 
agree  to  make  the  firm  of  Weedman  Bros.  & 
Co.  any  further  advances  unless  they  did  so. 
It  will  be  noted  that  after  the  partnership 
existing  under  the  written  agreement  had 
been  settled,  and  its  affairs  adjusted,  the 
property  of  each  partner  was  set  apart  to 
him.  That  is  to  say,  the  part  belonging  to 
the  plalntiflfs  was  set  apart  to  them,  ami 
that  belonging  to  the  defendant  was  set  apart 
to  him.  They,  however,  continued  to  use  this 
property  in  the  partnership  business  under 
the  agreement  of  November  10,  1902,  and 
this  was  the  propertT-  mortgaged  to  Johnson 
&  Co.  After  the  partnership  of  that  date 
was  formed,  Johnson  &  Co.  kept  the  account!: 
and  made  the  settlements  with  the  firm  aft- 
er the  manufactured  product  was  disposed 
of.  M.  D.  Weedman,  however,  kept  the  time 
of  the  employes  of  the  milL  The  profits  of 
that  partnership  amounted  to  about  $200, 
which  plaintiffs  expended  in  paying  debts  of 
the  partnership.  Their  testimony  is  contra- 
dicted by  the  defendant  alone. 

The  finding  of  the  chancellor  on  the  Issnes 
raised  by  the  complaint  of  the  plaintiffs  and 
cross-complaint  of  the  defendant  was  in  fa- 
vor of  the  plaintiffs,  and  we  are  of  the  opin- 
ion that  his  finding  should  be  sustained. 

The  decree  will  therefore  be  affirmed. 
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BUFORD  V.  LEWIS. 
(Kapreme  Court  of  Arkansas.     Jan.  31,  1910.) 
Appeal  from  Polk  Chancery  Court;  Jas.  IX 
Shaver,  Chancellor.    See,  also,  124  S.  W.  244. 

PER  CURIAM.    Appeal  dismissed,  without 
prejudice,  on  appellant's  motion. 


MILLER  et  al.  v.  STATE. 
(Supreme  Court  of  Arkansas.     Jan.  31.  1910.) 
Appeal  from  Circuit  Court.  Pulnskl  County, 
Second  Division;   F.  Guy  Fulk,  Judge.     See, 
also,  SI  Ark.  3o9,  99  S.  W.  533. 

PER  CURIAM.     Settled,  and  appeal  dls- 
iuissed. 


ST.  LOUIS.  I.  M.  &  S.  RT.  CO.  v.  BELL. 
[Supreme  Court  of  Arkansas.     .Tan.  24,  1010.) 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Charles  Coffin,  Judge. 

PER  CURIAM.     Affirmed,  for  noncompli- 
ance with  rule  9. 

ST.  LOUIS,  I.  M.  &  S.  BY.  CO.  v.  MURPIIT. 
(Supreme  Court  of  Arkansas.     Jan.  24,  1910.) 

Appeal  from  Circuit  Court,  Faulkner  Coun- 
ty; Eugene  Lankford,  Judge. 

PER  CURIAM.    Judgment  In  accordance 
with  agreement  of  parties. 


THOMPSON  COTTON  CO.  et  at  t. 
GULLICK  et  al. 
(Supreme  C!ourt  of  Arkansas.     Dec.  20,  1909.) 
Appeal  from  Miller  Chancery  Court;  James 
D.  Shaver,  Chancellor. 

PER  CURIAM.     Settled,  and  appeal  dis- 
nilsaoil. 

WESTERN  UNION  TEI.EGRAPH  CO.  t. 
TUCKER. 
(Supreme  Court  of  Arkansas.     Dec.  20,  1909.) 
Appeal  from  Circuit  Court,  Ouachita  Coun- 
ty ;    George  W.  Uays,  Judge. 

PER  CURIAM.    Judgment  rendered  in  ac- 
cordance with  stipulations  filed. 


PULASKI  GASLIGHT  CO.  v.  McCLIN- 

TOCK. 

(Supreme  Court  of  Arkansas.     March  C,  1911.) 

Dissenting  Opinion. 

For  majority  opinion,  see  1.14  S.  W.  1189. 

Mcculloch,  C.  J.  The  state  of  the  proof 
was  such  that  the  court  should  have  sub- 
mitted to  the  Jury  the  question  whether  Mc- 
Clintock   was  guilty   of  contributory  negli- 


gence In  remaining  under  the  honse  after  be 
discovered  the  presence  of  gas  in  the  pipe 
from  which  he  was  removing  the  gooseneck. 
There  was  evidence  which  would  have  war- 
ranted the  jury  in  finding  that  enough  gas 
escaped  while  he  was  unscrewing  the  piiw 
to  apprise  him  of  the  presence  of  gas  be- 
fore it  escaped  In  sufficient  quantity  to  as- 
phyxiate him  and  iu  time  to  have  made  bi» 
escape.  The  court  gave  Instructions  submit- 
ting the  question  of  contributory  negligence, 
but  they  were  In  effect  withdrawn  by  the 
court's  approval  of  the  remarks  of  counsel. 
The  overruling  of  defendant's  objection  was 
in  effect  an  approval  of  the  remarks,  and 
was  the  same  as  If  the  court  had  In  express 
terms  withdrawn  its  former  instructions  and 
refiLsed  to  submit  the  question  of  contriuu- 
tory  negligence.  It  Is  true  that  the  court  had 
directed  the  Jury  not  to  consider  the  element 
of  pain  and  suffering,  but  this  was  not  on 
the  ground  that  the  death  was  instantaneous 
after  the  gas  began  to  escape.  It  would  have 
been  error  for  the  court  to  have  told  the  Jury 
that  d^atb  was  instantaneous  as  soon  as  the 
gas  began  to  escape,  for  that  was  a  disputed 
question  of  fact  The  court  was  correct,  how- 
ever, in  withdrawing  from  the  Jury  the  ele- 
ment of  pain  and  suffering,  for  the  undisput- 
ed proof  showed  that  death  by  asphyxiation 
was  painless.  This  court  now  holds  that  the 
plaintiff  was  entitled  to  recover  on  the  the- 
ory that  the  defendant  negligently  created  a 
deceptive  condition  which  misled  McC^lntocK, 
by  leaving  the  old  pipe  exposed  and  gas  in 
the  new  pipe.  If  the  court  is  correct  on  that 
question,  the  error  In  withdrawing  the  ques- 
tion of  contributory  negligence  is  distinctly 
emphasized;  for.  If  McClintock  was  in  fact 
deceived  into  attempting  to  unscrew  the  Joint 
of  the  pii>e  which  he  supposed  was  an  old 
unused  one,  the  moment  that  he  detected  the 
escape  of  gas  it  should  have  warned  bim  that 
he  was  mistaken  in  supposing  that  the  pip" 
contained  no  giis.  As  already  stated,  I  think 
there  Is  abundant  proof  to  have  warrante<l 
the  Jury  in  finding  that  there  was  sufficient 
escai>e  of  gas  to  give  bim  warning  iu  time  to 
make  his  escape  before  he  entirely  removed 
the  pipe  so  as  to  allow  it  to  escape  In  suf- 
ficient volume  to  kill  him. 

Mr.  Justice  WOOD  concurs  In  what  I  have 
thus  far  said. 

In  addition  to  this,  I  am  of  the  opinion 
that  leaving  the  old  pipe  exposed  was  not 
the  proximate  cause  of  the  injury,  and  that 
the  plaintiff  entirely  failed  to  make  out  a 
case  for  the  recovery  of  damages.  But,  even 
if  the  case  could  be  rested  upon  that  the- 
ory, it  seems  clear  to  me  'that  tliat  issue  was 
not  embraced  in  the  pleadings,  and  was  not 
submitted  to  the  trial  Jury.  The  whole  re<-- 
ord  shows  that  the  trial  proceeded  upon  the 
theory  of  negligence  iu  falling  to  Install  a 
stop  box  at  the  curb.  This  runs  through  all 
the  instructions  given  by  the  court.  It  is 
true  that  one  or  two  of  the  Instructions  men- 
tion the  fact  of  the  old  pipe  being  exposed; 
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but  that  I3  mentioned  only  as  one  of  the  con- 
ditions existing  at  ttie  time,  and  not  as  an 
act  of  negligence  for  the  Jury  to  consider. 
It  is  evident  to  my  mind  that  the  Jury  based 
Its  verdict  upon  the  failure  of  defendant  to 


install  a  stop  box,  and  it  is  now  conceded  that    of  McClintoclc  unscrewing  the  Joint. 


according  to  the  undisputed  proof  tliat  wa» 
not  an  act  of  negligence;  for  the  meter  cock 
at  the  end  of  the  pipe  prevented  the  escape 
of  gas  as  effectually  as  a  stop  box  at  tiie 
curb,  and  tlie  gas  escaped  solely  on  account 
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ABATEMENT. 

Of  nidaance,  see  Intoxicating  Liquors,  {{  261- 
279;  Nuisance,  H  23-30. 

ABATEMENT  AND  REVIVAL 

Election  of  remedy,  see  Electipn  of  Remedies. 

n.  AXOTHEB  AOTIOH  PEMBIirO. 

Splitting  cause  of  action,  see  Action,  i  53. 

V.  DEATH  OF  FABTT  AHD  BEVIVAI. 
OF  ACTION. 

(A)  Abrntemeat   or   SnrTlvml   of   Action. 

I  54.  Under  Rev.  St.  1895,  art.  3353a,  held, 
tliat  tile  widow  and  children  of  a  decedent 
could  recover  all  damages  for  malicious  jprose- 
cntlon  which  he  could  have  recovered  if  living. 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Grose- 
dose  (Tex.  CIt.  App.)  736. 

ABDUCTION. 

See  Kidnapping;   Seduction. 

ABSENCE. 

Of  veniremen  as  ground  for  quashing  venire, 
see  Jury,  !  116. 

Of  witness  or  evidence,  ground  for  continu- 
ance, see  Continuance,  Jt  23-26;  Criminal 
Law,  H  594,  595. 

ABSTRACT  INSTRUCTIONS. 

8ee  Trial,  |  24S. 

ABUTTING  OWNERS. 

C!ompensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  Eminent  Do- 
main, {S  106-141. 

Rights  in  streets  and  highways  in  general,  see 
Municipal  Corporations,  S  671. 

Rights  to  damages  for  injuries  from  public  im- 
provements, see   Municipal   Corporations,   $| 

ACCEPTANCE. 

Of  goods  sold,  see  Sales,  |  181. 

Of  offer  or  proposal  to  contract,  se»  Contracts, 

S  24. 
Of  performance  of  contract,  see  Contracts,  H 

Of  performance  of  contract  for  public  improve- 
ments, see  Municipal  Corporations,  |  366. 

Of  services  as  implying  contract  to  pay  for 
same,  see  Work  and  Labor,  {  4. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
Fixtures. 

S  2.  An  owner  may  follow  and  retake  prop- 
erty in  the  hands  of  a  willful  trespasser. — ^Sligo 
Furnace  Co.  v.  Hobart-Lee  Tie  Co.  (Mo.  App.) 
585. 


ACCESSORIES. 

Acts  and  declarations  of  conspirators  and  co- 
defendants  as  evidence,  see  Criminal  Law,  { 
424. 

Criminal  responsibility,  see  Homicide,  (  30. 

Testimony  of  accomplices,  see  Criminal  Law,  { 

ACCIDENT. 

Cause  of  death,  see  Death,  {§  33-104 

ACCOMPLICES. 

Testimony,  see  Criminal  Law,  S  608. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Novation; 
Payment ;    Release. 

ACCOUNT. 

Evidence  preliminarr  to  introduction  of  books 
of  account  in  evidence,  see  Evidence,  i  376. 

Settlement  of  balance  ot  mutual  accounts,  see 
Compromise  and  Settlement. 

Accoufittntt  iy  particular  clatiet  of  penont. 
See  Executors  and  Administrators,  i§  460-515. 
Guardian,  see  Guardian  and  Ward,  fg  157-164. 
Partners,  see  Partnership,  §  325. 
Trustees,  see  Trusts,  H  315-329. 

ACCRUAL 

Of  right  of  action  or  defense  as  affecting  limi- 
tation, see  Eiimitation  of  Actions,  $  49. 

ACCUSATION. 

Of  crime,  indictment  or  information,  see  In- 
dictment and  InfQrmation. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence, 
see  Evidence,  {i  206-265. 

ACQUIESCENCE. 

In  location  of  boundary  lines,  see  Boundaries, 
t  48. 

ACTION. 

Abatement,   see   Abatement   and   Revival. 

Accrual,  as  affecting  limitations,  see  Limitation 
of  Actions,  f  49. 

Bar  by  former  adjudication,  see  Judgment,  I 
619. 

Damages  recoverable,  see  Damages. 

Election  of  remedy,  see  Election  of  Remedies. 

Ignorance  of  cause  of  action  as  affecting  limi- 
tation, see  Limitation  of  Actions,  {  &i. 

Judicial  admissions,  see  Evidence,  §  208. 

Judicial  notice  of  judicial  proceedings  and  rec- 
ords, see  Evidence,  |  43. 

Jurisdiction  of  courts,  see  Courts. 

Laches,  see  Equity,  H  67-71. 

Limitation  by  statutes,  see  Limitation  of  Ac- 
tions, 

Malicious  actions,  see  Malicious  Prosecution. 

OtScious  intermeddling  in  suits  between  othera, 
see  Champerty  and  Maintenance. 
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Retrospective  laws  relating  to  remedies,  Talid- 

ity,  see  CoDstittitional  Law,  §  191. 
Right  to  trial  by  jury,  see  Jury,  §  31. 
Survival,  see  Abatement  and  Revival,  §  54. 

Actiont  beticeen  pariie*  in  particular  relation*. 

See  Attorney  and  Client,  {  158;  Master  and 
Servant,  |§  39,  264-296;  Partnership,  §§  121, 
325. 

Cotenants,  see  Partition,  fi  77,  78. 

Creditors  and  sureties,  see  Principal  and  Sure- 
ty. S  133. 

Mortgagor  and  mortgagee,  see  Chattel  Mort- 
gages, g  284;    Mortgages,  |§  556-587. 

Principal  and  broker,  see  Brokers,  {f  38,  7&-88. 

Actions  by  or  against  particular  classet  of 
persons. 

See  Brokers,  §  38;  Carriers,  §§  132-134,  184. 
185,  227-230,  315-321,  344Aj47,  382;  Cor- 
porations, i  521;  Executors  and  Administra- 
tors, §{  434,  473 ;  Husband  and  Wife.  §  207; 
Insane  Persons,  i  89;  Landlord  and  Tenant, 
«»  288-291 ;  Master  and  Servant,  §§  264-296, 
329;  Municipal  Corporations,  H  404,  S18- 
S22,  1031;  Physicians  and  Surgeons,  <«  24; 
Principal  and  Agent,  H  184-194;  Itailroads, 
ii  282,  297,  344-351,  400,  401,  446,  447.  4S5; 
Receivers,  f  174;  Street  Railroads,  §§  112- 
118. 

Assignees,  see  Assignments,  §  137. 

Attorneys,  see  Attorney  and  Client,  {  158. 

Creditors  of  estate  of  decedent,  see  Executors 
and  Administrators,  {  283. 

Electric  light  or  power  companies,  see  Elec- 
tricity,  i   19. 

Insurance   companies,  see  Insurance,  §  825. 

Joint  tenants,  see  Joint  Tenancy,  |  14. 

Married  women,  see  Husband  and  Wife,  S  207. 

Mortgagors  or  mortgagees,  see  Chattel  Mort- 
gages, i  284;    Mortgages,  H  556-587. 

National  banks,  see  Banks  and  Banking,  !  280. 

Stockholders,  see  Corporations,  §  121. 

Sureties,  see  Principal  and  Surety,  g  133. 

Sureties  on  bail  bonds  or  undertakings,  see 
Bail,  S  89. 

Sureties  on  bonds  of  executors  or  administra- 
tors, see  Executors  and  Administrators,  | 
537. 

Sureties  on  bonds  or  nndertakings  on  appeal 
or  writ  of  error,  see  Justices  of  the  Peace,  S 
191. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  M  66,  67. 

Trustees,  see  Trusts,  S  268. 

Trustees  in  bankruptcy,  see  Bankruptcy,  {  303. 

.4c(ton«  relatino  to  particular  species  of  prop- 
erty or  estates. 

See  Trade-Marks  and  Trade-Names,  f  93 ;  Wa- 
ters and  Water  Courses,  §{  178,  179. 

Decedents'  estates,  see  Executors  and  Adminis- 
trators, {  473. 

Demised  premises,  see  Landlord  and  Tenant,  §| 
288-291. 

Mortgaged  property,  see  Chattel  Mortgages,  { 
284;    Mortgages,  !|»  556-587. 

Trust  estates,  see  Trusts,  i  268. 

Particular  causes  or  grounds  of  aotUm. 
See  Bills  and  Notes,  §§  471-5.34;    Death.  H  33- 

104;    Forcible  Kntry  and  Detainer,  §$  4-15; 

Fraud,  ii  50-^50;    Fraudulent  Conveyances,  f 

249;    Insurance,  H  612-672.  825:   Libel  and 

Slander.    |i    89-125;     Malicious    Prosecution, 

a  49-72;    Money  Paid;    Nuisance.  §§  23-36; 

Torts,  H  26,  27;  Trespass,  §§  40-52. 
Appropriation  of  property  for  public  use,  see 

Eminent  Domain,  i§  206-300. 
Bail  bonds,  see  Bailj  i  89. 
Bonds  and  undertakings  on  appeal  or  writ  of 

error,  see  Justices  of  the  Peace,  §  191. 
Bonds  of  executors  or  administrators,  see  Ex- 

ecntOTS  and  Administrators,  §  537. 
Breach  of  contract,  see  Contracts,  S§  350-353. 
Breach  of  contract  of  sale,  see  Sales,  g§  382, 

405;    Vendor  and  Purchaser,  S  331. 


Breach  of  contract  of  suretyship,  see  Principal 
and  Surety,  g  133. 

Breach   of   covenant,   see   Covenants,  {  130. 

Breach  of  warranty  of  goods  sold,  see  Stie*. 
gg  428-441. 

Cloud  on  title,  see  Quieting  Title. 

Compensation  of  attorneys,  see  Attorney  ind 
Client,  g  158. 

Compensation  of  brokers,  see  Brokers,  {{  79- 
88. 

Compensation  of  physicians  or  surgeons,  se« 
Physicians  and  Surgeons,  {  24. 

Deceit,  see  Fraud,  g|  50-60. 

Delay  in  transportation  or  delivery  of  live 
stock,  see  Carriers,  gg  227-230. 

Ejection  of  passenger  or  intruder  from  train, 
see  Carriers,  g  382. 

Infringement  of  trade-mark  or  trade-name,  see 
Trade-Marks  and  Trade- Names,  g  93. 

Injuries  at  railroad  crossings,  see  Railroads,  H 
344-351. 

Injuries  by  servants,  see  Master  and  Servant, 
g  329. 

Injuries  from  accidents  to  trains,  see  Rail- 
roads, g  297. 

Injuries  from  defects  or  obstmctions  in  streets, 
see  Municipal  Corporaticms,  gg  818-822. 

Injuries  from  escape  or  explosion  of  gas,  aev 
Gas,  g  20. 

Injuries  from  fires  caused  bv  operation  of  rail- 
road,  see   Railroads,   {  485. 

Injuries  from  flowage.  see  w'aters  and  Water 
Courses,  gg  178,   179. 

Injuries  from  public  improvements,  see  Mu- 
nicipal Corporations,  g  404. 

Injuries  to  animals  on  or  near  railroad  tracks. 
see   Railroads,  gg  446,  447. 

Injuries  to  licensees  or  trespassers  on  railroad 
property  in  general,  see  Railroads,  |  282. 

Injuries  to  passengers,  see  Carriers,  gg  31.">- 
321,  344-347. 

Injuries  to  persons  on  or  near  railroad  tracks, 
see  Railroads,  gg  400,  401. 

Injuries  to  persons  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  gg  112-118. 

Injuries  to  servants,  see  Master  and  Servant,  g{ 
264-296. 

Liquor  nuisance,  see  Intoxicating  Uquors,  gg 
269-279. 

Loss  of  or  injury  to  goods  in  conrse  of  trans- 
portation, see  Carriers,  gg  132-134,  184,  18.'>. 

Loss  of  or  injury  to  live  stock  in  course  of 
trnnsportation,  see  Carriers,  Sg  227-230. 

Negligence  in  general,  see  Negligence,  Sf  Ill- 
ISO. 

Negligence  in  operation  of  rnilrond.  see  Rail- 
roads, gg  282.  297,  344-3.'-.1.  400.  401.  4441 
447.  485. 

Negligence  in  operation  of  street  railroad,  see 
Street  Railroads,  gg  112-118. 

Negligenc-e  in  production  or  use  of  electricit.v, 
see  Electricity,  g  19. 

Negligence  of  master,  see  Master  and  Servant. 
gg  264-296. 

Negligence  or  default  in  transmission  or  dr- 
livery  of  telegraph  or  telephone  nieiwagc.  see 
Telegraphs  and  Telephones,  gg  66.  67. 

Negligence  or  misconduct  of  broker,  see  Bro- 
kers, g  38. 

Negligence  or  misconduct  of  servant,  see  Mas- 
ter and  Servant,  g  329. 

Negligent  or  wrongful  use  of  street,  see  Mu- 
nicipal  Corporations,   g  706. 

Nonpayment  of  taxes  in  general,  see  Taxation. 
g  593. 

Price  of  timber,  see  Logs  and  I.iOgging.  |  Z. 

Purchase  money  on  sale  of  goods,  see  Sales,  i 
364. 

Recovery  of  possession  of  leased  premises  bv 
landlord,  see  Landlord  and  Tenant,  fg  288- 
291. 

Recovery  of  price  paid  for  corporate  stock,  see 
Corporations,  g   121. 

Recovery  of  price  paid  for  land,  see  Vendor 
and  Purchaser,   gg  338-341. 

Ser\ices,  and  materials  furnished  incident  there- 
to, see  Work  and  Labor. 
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Unlawful   detainer   of   demised    premises,    see 

landlord  and  Tenant,  S>  288-291. 
Usurious  contract,  see  Usury,  |§  100-113. 
Wrongful  attachment,  see  Attachment,  {{  368- 

377. 
Wrongful  conversion  of  personal  property,  see 

Trover  and  Conversion,  §|  32-88. 
Wrongful  discharge  of  servant,  see  Master  and 

Servant,  {  39. 
Wrongful     sequestration,     see     Sequestration, 

Partieutar  fomu  of  metion. 
See  Ejectment;  Forcible  Entry  and  Detainer, 
a  4-15;  Quieting  Title;  Replevin ;  TreapaiM, 
SS  40-52;  Trespass  to  Try  Title ;  Trover  and 
Con  version. 

PorMcKlor  form*  of  tpecicl  relief. 
See    Divorce;    Injonction;    Mandamus;    Parti- 
tion, SI  77,  78;    Quieting  Title;    Quo  War- 
ranto ;    Specific  Performance.  i 
Abatement  of  liquor  nuisance,  see  Intoxicating 

Liquors,  Si  269-279. 
Abatement  of  or  injunction  against  nuisance, 

see  Nuisance,  SS  23-36. 
Accounting   by   executor  or  administrator,  see 
Executors  and  Administrators,  SS  473,  604- 
515. 
Accounting    by    guardian,    see    Guardian    and 

Ward,  IS  157-164. 
Accounting  by  trustee,  see  Trusts,  SS  315-320. 
Alimony,  see  Divorce,  SS  249-271. 
Application  for  liquor  license,  see  Intoxicating 

Liquors,  S  64, 
Cancellation  of  instrument,  see  Cancellation  of 

Instruments. 
Confirmation  or  trial  of  tax  title,  see  Taxation, 

IS  790-816. 
Dissolution  and  accounting  of  partnership,  see 

Partnership,  S  325. 
Enforcement  of  assessments  for  public  improve- 
ments, see  Municipal  Corporations,  S  567. 
Enforcement  of  dissolution  of  partnership,  see 

Partnerabip,  S  325. 
Enforcement  of  forfeiture  for  breach  of  condi- 
tion in  deed,  see  Deeds,  S  168. 
Enforcement  of  payment  of  daim  against  es- 
tate of  decedent,  see  Executors  and  Admin- 
istrators, S  283. 
Enforcement  of  taxes,  see  Taxation,  |g  546- 

593,  64S. 
ElBtablishmeiit   and   determination   of   heirship. 

see  Descent  and  Distribution,  S  71. 
Establishment    and    enforcement    of   rights    or 
liens  against  estate  of  bankrupt,   see  Bank- 
ruptcy, S  214. 
Establishment  of  boundaries,  see  Boundaries,  SS 

37-48. 
Foreclosure  of  mortgage,  see  Chattel  Mortgag- 
es, S  284;  Mortgages,  H  556-587. 
Judgment  against  real  property  for  taxes,  see 

Taxation,  S  643. 
Protection  of  attorney's  lien,  see  Attorney  and 

Client,  S  190. 
Quieting  title,  see  Quieting  Title. 
Removal  of  cloud,  see  Quieting  Title. 
Revocation  of  liquor  license,   see   Intoxicating 

Liquors,  |  106. 
Sale  of  land  to  enforce  assessment  for  public 
improvements,  see  Municipal  Corporations,  | 

Setting  «side  transfers  in  fraud  of  creditors  or 
subsequent  purchasers  in  general,  see  Fraud- 
ulent Conveyances,  |  249. 

Specific  performance  of  contract  between  church 
factions,  see  Religious  Societies,  S  25. 

Particular  proceedings  in  actiont. 

See  Appearance ;  Continuance;  Costs;  Deposi- 
tions: Dismissal  and  Nonsuit;  Evidence;  Ex- 
ecution; Judgment;  Jury;  IJmitation  of  Ac- 
tions j  Lis  Pendens;  Parties;  Pleading;  Tri- 
al;  \  enue. 

Assessment  of  damages,  see  Damages,  SS  208- 

Default,  see  Judgment,  SS  137-139. 


Sales  under  Judgment,  order,  or  decree  of  court, 
see  Execution,  SS  258-269;  Judicial  Sales. 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts,  S  485. 
~  ■  1,  $1 


Verdict,  see  Trial, 


329-337. 


Porticulor  remedies  in  or  incident  to  actions. 
See     Attachment;     Garnishment:     Injunction; 
Receivers;  Sequestration;  Set-Off  and  Conn- 
terclaim. 

Proceedings  in  eaeroise  of  special  or  limited  /«• 

risdicttoni. 
Courts  of  limited   jurisdiction  in  general,   see 

Courts,  S  163. 
Criminal   prosecutions,   see  Criminal   Law. 
Suits  in  equity,  see  Equity. 
Suits  in  Ja*tie«a'  courts,  see   Justices  of  the 

Peace,  S  9L 

Review  of  proceedings. 
See  Appeal  and  Error;  Certiorari;  Exceptions, 

Bill  of;  Justices  of  the  Peace,   SS   174-191  ^ 

New  Trial. 
Bill  of  review,  see  Equity,  S  447. 

I.   GROUNDS  AND  OONDITIOK8  PBE- 
OESEHT. 

Power  of  commissioner  taking  deposition  to  de- 
termine good  faith  in  bringing  action,  see- 
Depositions,  I  52. 

n.  HATimS  AMD  FOBM. 

Review  of  decisions,  see  Appeal  and  Error.  | 
184. 

Particular  actions  or  proceedings. 

Contest  of  election,  see  Elections,  S  2G9. 

For  compensation  of  attorney,  see  Attorney 
and  aient,  S  isa 

For  compensation  of  brokers,  see  Brokers,  S  79. 

tor  price  paid  for  land,  see  Vendor  and  Pur- 
chaser, S  33a 

For  wrongful  attachment,  see  Attachment,  S 
368. 

To  confirm  or  try  tax  title,  see  Taxation,  { 

To  recover  possession  of  demised  premises,  see 
Landlord  and  Tenant,  |  288. 

"^  '5S!5^^   SPLITTnfO.   OONSOLT^ 
DATION.  AND  SEVERANOB. 

Joinder  of  counts  in  indictment  or  informa- 
tion, see  Indictment  and  Information,  S  132. 

$  38.  Action  to  cancel  deeds  to  certain  land, 
and  to  recover  the  same,  keld  not  to  show  an  fm- 
}!Kx*yv'^*'  o^  cauBes.-Mor8e  v.  Tackaberry 

S  45.  A  petition  keld  not  demurrable  for  mis- 
joinder of  causes  of  action.— Remmers  t.  Shu- 
bert  (Mo.  App.)  1042. 

S  63.  A  person  injured  by  a  joint  tort-feasor 
may  prosecute  his  action  against  all  or  only  one- 
of  the  wrongdoers,  but  he  cannot  split  the  «ame. 
— Laughlin  v.  Excelsior  Powder  Mfg.  Co.  (Mo.. 
App.)  110. 

S  53.  Right  to  recover  personal  judgment  for 
a  debt  secured  by  a  Hen  on  real  estate  and  the- 
right  to  have  a  foreclosure  of  the  lien  keld  sev- 
erable.—Jordan  V.  Massey  (Tex.  Civ.  App.)  804". 

IV,    GOMMENCEBIENT,  PBOSECUTrOH: 
AND   TERMINATION. 

Arrest  of  judgment,  see  Judgment,  S  269. 

S  65.  Evidence  of  matters  arising  after  com- 
mencement of  action  for  rent  held  immaterial.<— 
Keahey  v.  Bryant  (Tex.  Civ.  App.)  400. 


ACTS. 


See  Statutes. 
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ADEMPTION. 

Of  legacy  or  deviw,  see  Wills,  i  767. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  in  equity,  Bee  Chattel 
Mortgages,  §  255 ;   Injunction,  f  17. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 
Easements,  see  Easements. 

ADJOURNMENT. 

Of  dvil  causes  in  general,  see  Continuance. ' 
Of   criminal    causes    in   general,   see    Criminal 
Law,  !S  586-614. 

ADJUDICATION. 

Decisions  of  courts  in  general,  see  Courts,  I 

91;  Judgment. 
Operation  and  effect  of  former  adjudication,  see 

Judgment,  {{  619,  713-743. 

ADJUSTMENT. 

Of  controversy  by  parties,  see  Compromise  and 

Settlement. 
Of  loss  under  insurance  policy,  see  Insurance, 

1576. 

ADMEASUREMENT  OF  DOWER. 

See  Dower,  |  tSA. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators. 

Of  public  finances,  see  Counties,  {{  152-191; 
Municipal  Corporations,  t  886. 

Of  trust  property,  see  Trusts,  i|  219-268. 

ADMISSION. 

To  practice  medicine  or  surgery,  see  Physicians 
and  Surgeons,  |  6. 

ADMISSIONS. 

As  evidence,  see  Evidence,  II  205-265, 
In  pleadings,  see  Pleading,  11  36,  214. 
To  prevent  continuance,  see  Continuance,  i  33. 

ADOPTION. 

Of  common  law,  see  Common  Law,  i  11. 
Of  statutes,  see  Statutes,  |  5. 

ADULTERY. 

See  Bigamy. 

Evidence  in  dvil  actions,  see  Divorce,  |  129. 

ADVANCEMENTS. 

By  factor,  see  Factors,  {  45. 

ADVANCES. 

Interest  on  advances,  see  Interest,  |  57. 

ADVERSE  CLAIM. 

Determination  of  claims  to  real  property,  see 
Quieting  Title.  .  ,    ^ 

To  property  levied  on  or  garnished,  see  Gar- 
ishment,  |  201. 


ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 
By  cotenants,  see  Tenancy  in  Common,  |  15. 
Urants  of  lands  held  adversely,  see  Champerty 
and  Maintenance,  |  7. 

X.  XATUBE  AKS  REQUUITBS. 
(B)  Aetmal  FoMeuloa. 

I  14.  Mere  intention,  unaccompanied  by  ac- 
tual possession,  will  not  carry  possession  Iwyood 
the  line  indicated  by  actual  posaeBsion. — Slaven 
V.  Dority  (Ky.)  lie& 

(C)  visible  «ad  Notorlou  FosaeutoB. 

I  31.  The  extent  of  the  encroachment  on 
land  held  to  determine  its  sufficiency  as  notice 
of  an  adverse  claim  to  land  not  actually  occu- 
pied.—Wm.  M.  Eice  Institute  v.  Goolsbee  (Tex. 
Civ.  App.)  307. 

(B)  Duration    and    Coatlaaltr    of    Feaaes- 
alon. 

I  43.  If  a  successive  privity  exists  between 
them,  the  last  occupant  of  land  may  avail  him- 
self of  the  occupancy  of  his  predecessors. — ^Wil- 
son V.  Rogers  (Arlc.)  318. 

I  43.  In  order  to  create  the  privity  requisite 
to  enable  a  subsequent  occupant  to  take  his  pos- 
session to  that  of  a  prior  occupant,  it  is  not 
necessary  that  there  should  be  a  conveyance  in 
writing.— Wilson  v.  Rogers  (Ark.)  318. 

I  43.  Possession  of  a  purchaae-moaey  mort- 
gage held  not  adverse  to  the  mortgagor,  so  as  lo 
make  a  new  starting  point  for  the  statute  of 
limitations  in  favor  of^a  later  owner.— Wilson 
V.  Rogers  (Ark.)  3ia 

8  43.  The  possession  of  a  prior  occupant  of 
land  may  be  passed  by  operation  of  law  as  that 
of  an  execution  debtor  to  the  purchaser  of  the 
land  on  execution  sale.— Wilson  v.  Rogers  (Art) 
318. 

I  44.  If  there  was  a  break  in  the  possession 
and  occupancy  of  a  part  of  a  tract  claimed  by 
adverse  possession,  such  possession  was  not  suf- 
ficient to  confer  title  to  the  whole  tract— Wm. 
M.  Rice  Institute  v.  Goolsbee  (Tex.  CIt.  App.) 
397. 

I  44.  Facta  held  to  show  unbroken  possession 
by  occupant  of  land  so  as  to  confer  title  by 
adverse  possession.- Bayle  v.  Norris  CTex.  Civ. 
App.)  767. 

I  57.  Where  land  is  claimed  adversely  by  rea- 
son of  the  possession  of  different  tenants,  the 
intention  with  which  each  tenant  entered  and 
the  continuity  of  the  tenancies  must  be  proved. 
— Upchurch  v.  Sutton  Bros.  (Ky.)  477. 

I  57.  Evidence  held  that  there  was  a  break 
in  possession  and  occupancy  of  the  land,  de- 
feating title  by  limitations.— Wm.  M.  Bice  In- 
stitute V.  Goolsbee  (Tex.  Civ.  App.)  397. 

(F)  Hostile  Cbaraeter  of  Fosaeaaioa. 

I  60.  The  heirs  and  representatives  of  one 
estopped  to  claim  land  by  adverse  possession 
are  also  estopped.— Upchurch  v.  Sutton  Bros. 
(Ky.)  477. 

I  60.  Under  the  circumstances  stattd,  held, 
that  one  entering  land  under  a  void  patent  was 
estopped  to  claim  by  adverse  possession.— Up- 
church V.  Sutton  Bros.  (Ky.)  477. 

I  62.  Possession  by  a  purchaser  and  bis 
grantee  held  not  adverse  to  the  heirs  of  the  ven- 
dor, retaining  a  vendor's  lien  for  the  price,  until 
they  repudiate  the  title  under  the  vendor.— 
Lumpkin  v.  Story  (Tex.  Civ.  App.)  208. 

II.  OPERATION  AND  EFFECT. 
(A.)  Bzteat  of  Foaaesalon. 

I  97.  Where  one  claims  title  by  adverse  pos- 
session without  color  of  title,  he  acquires  no  ti- 
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tie  except  to  land  Jn  hU  actual  jxMseasion.— 
Slaven  v.  Dority  (Ky.)  llflft 

(B)  TlUe  or  RlKkt  Aeanlred. 

{  106.  Under  the  statute  which  makes  title  by 
adverse  possession  "full  title  precluding  all 
claims"  the  holder  has  as  full  ownership  as  can 
l>e  held  under  any  other  character  of  title.— dark 
V.  Asbuiy  (Tex.  Or.  App.)  286. 

m.  FX.EADINO,  EVIPEKOE.  TBIAI^ 
AXD  REVIEW. 

{  114.  The  possession  essential  to  direst  one 
who  holds  title  by  grant  from  the  common- 
wealth stated.— Upchurcb  t.  Sutton  Bros.  (Ky.) 
477. 

g  114.  In  ejectment  for  181%  acres,  evidence 
held  insufficient  to  show  adverse  possession  ex- 
cept as  to  20  acres.— Slaven  v.  Dority  (Ky.) 
1166. 

{  115.  Possession  of  a  part  of  a  160-acre 
tract  held  sufficient  to  raise  the  issue  of  notice 
to  the  owner  of  adverse  claim  to  the  whole  there- 
of.—Wm.  M.  Rice  Institute  v.  Goolsbee  (Tex. 
Civ.  App.)  397. 

ADVERTISEMENT. 

Unauthorized  publication  of  picture  as  libel, 
see  Ijil>el  and  Slander,  {  16. 

AFFIDAVITS. 

See  Depositions. 

Particular  proceedingi  or  purpo$e*. 
New  trial,  see  Criminal  Law,  gf  056-958. 
Of  merits  and  good  faith  on  appeal  or  writ  of 

error,  see  Api>eal  and  Error,  $  367. 
Verification  of  petition  in  suit  to  foreclose  lien 

for  taxes,  see  Taxation,  §  643. 
Verification  of  pleading,  see  Pleading,  {  290. 
Verification  of  plea  or  answer  in  action  on  bill 

or  note,  see  Bills  and  Notes,  |  486. 

AFFIRMANCE. 

Of  judgment  or  order  in  civil  actions  in  general, 
see  Appeal  and  Error,  {  1133. 

AFTER-ACQUIRED  PROPERTY. 

Construction  and   operation  of  mortgages,   see 

Chattel  Mortgages,  g  124. 
Description  in  will,  see  Wills,  g  578. 

AGE. 

Beet  and  secondary  evidence,  see  Criminal  Law, 
g398. 

AGENCY. 

In  general,  see  Principal  and  Agent. 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

Instructions  assuming  fact  in  action  for  per- 
mitting Johnson  grass  to  mature  on  right  of 
way  01  railroad,  see  Trial,  g  191. 

g  8.  An  action  against  a  railroad  comi>any 
for  permitting  Johnson  grass  to  mature  on  its 
right  of  way  in  violation  of  the  statute  may  be 
defeated  by  the  company  proving  that  plaintiff 
had  permitted  the  grass  to  mature  on  his  land 
during  the  time  complained  of. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Tolbert  (Tex.  Civ.  App.) 
280. 

g  8.  One  suing  a  railroad  company  for  pen- 
alties and  damages  under  the  statute  making  it 


unlawful  for  a  railroad  company  to  permit  John- 
son grass  to  mature  on  its  right  of  way  need  not 
allege  or  prove  negligence. — Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Tolbert  (Tex.  Civ.  App.)  280. 

g  8.  That  plaintiff  permitted  Johnson  grass 
to  grow  on  bis  land  held  not  to  defeat  recovery 
from  defendant  railroad  company  for  negligence 
in  constructing  its  road,  whereby  Johnson  grass 
seed  was  washed  on  plaintiCTs  land. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v,  Tolbert  (Tex.  CSv. 
App.)  280. 

f  8.  The  measure  of  damages  for  the  act  of  a 
railroad  company  on  permitting  Johnson  grass 
to  spread  on  the  land  of  another  determined. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Tolbert 
(Tex.  Civ.  App.)  280. 

I  8.  Under  the  statute,  a  railroad  company 
held  liable  for  the  penalty  each  time  Johnson 
grass  is  permitted  to  mature  on  its  right  of  way. 
—Missouri,  K.  &  T.  Ry  Co.  of  Texas  v.  Tolbert 
(Tex.  Civ.  App.)  280. 

AIDER  BY  VERDICT. 

In  civil  actions,  see  Pleading,  g  433. 

ALCOHOLIC  LIQUORS. 

Regulation  of  manufacture,  use  and  sale,  see  In- 
toxicating Liquors. 

ALIENATION. 

Of  married  woman's  separate  property)  see 
Husband  and  Wife,  g  193. 

ALIENS. 

Escheat,  see  Escheat. 

ALIMONY. 

See  Divorce,  gg  249-271. 

ALLOCUTION. 

Necessity  in  misdemeanor  cases,  see  Criminal 
I.aw,  g  089. 

ALLOWANCE. 

Of  alimony  or  counsel  fees  and  expenses  in  di- 
vorce proceedings,  see  Divorce,  fg  249-271. 

Of  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, gg  359-367. 

Of  bill  of  exceptions,  see  Criminal  Law,  g  1002. 

Of  claims  against  estate  of  decedent,  see  Ex- 
ecutoiH  and  Administrators,  g  238. 

To  Eur\'iving  wife,  husband,  or  children  from 
estate  of  decedent,  see  Executors  and  Admin- 
istrators, gg  173-189. 

ALMANAC. 

Computation  of  time,  see  Time. 

ALTERATION. 

Of  geographical  or  political  divisions,  see  Conn- 
ties,  g  16;  Municipal  Corporations,  g  29; 
Schools  and  Sdiool  Districts,  gg  32-39. 

ALTERATION  OF  INSTRUMENTS. 

Payment  of  altered  paper  by  bank,  see  Banks 
and  Banking,  g  148. 

g  27.  Changes  in  instruments  held  presumed 
to  have  been  made  l>efore  delivery. — James  v. 
Holdam  (Ky.)  435. 

g  29.  Evidence  held  insufficient  to  show  a 
fraudulent  substitution  of  decedent's  vrife's 
name  for  decedent  as  grantee  in  a  deed.— James 
v.  Holdam  (Ky.)  435. 
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ALTERNATIVE  ALLEGATIONS. 

In  pleading,  see  Pleading,  |  20. 

AMBIGUITIES. 


Parol  or 
biguoos 
456. 


extrinsic   evidence    to    constnie    am- 
instruments,   see   Evidence,   S|  448- 


AMENDMENT. 


Effect  of  appeal  or  other  proceeding  for  review, 
see  Appeal  and  Error,  {  440. 

In  partidUar  remediet  or  tpecial  iuritdietion*. 
In  appellate  court,  see  Appeal  and  Error,  {{ 
655,  889. 

Of  particular  act*,  inttmmentt,  or  proceedings. 
Irregularities  and  errors  at  trial,  see  Trial,  }{ 

418-423. 
Judgment,  see  Judgment,  {  334. 
Municipal  charter,  see  Municipal  Corporations, 

Pleading,  see  Pleading,  i{  234-276. 

Pleading  in  garnishment,   see   Garnishment,   % 

146. 
Record  on  appeal  or  writ  of  error,  see  Appeal 

And  Error,  §  655;   Criminal  Law,  t  1110. 

AMICUS  CURI^. 

I  1.  Where  plaintiff's  counsel  appeared  in 
contempt  proceedings  against  defendant,  and 
also  in  nesistauce  of  a  writ  of  habeas  corpus  as 
amicus  curise,  such  appearance  was  a  mere 
matter  of  grace  concerning  the  court  alone. — ^Ez 
parte  Brockman  (Mo.)  977. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  Courts,  |  223;  Jos- 
dces  of  the  Peace,  S  43. 

ANIMALS. 

Carriage  of  live  stock,  see  Carriers,  {{  203-230. 

Frightening  animals,  see  Railroads,  {{  305,  360. 

Frightening  animals  on  street,  see  Municipal 
Corporations,  {|  705-733. 

Injuries  to  animals  from  oiieration  of  railroads, 
see  Railroads,  |§  446,  447. 

Running  at  large  in  violation  of  municipal  reg- 
ulations, see  Municipal  Corporations,  |{  631, 
636. 

Stabling  and  hiring  of  horses,  see  Livery  Stable 
Keepers. 

I  65.  Where  a  violation  of  an  estray  ordi- 
nance was  made  a  misdemeanor,  that  the  ani- 
mal might  have  been  impounded  did  not  relieve 
the  owner  from  liability  nor  authorize  forfeiture 
of  the  animal  without  affording  the  owner  a 
trial.— Tutt  v.  City  of  Greenville  (Ky.)  890. 

ANNEXATION. 

Of  chattels  to  real  property,  see  Fixtures. 
Of  territory  to  municipal  corporation,  see  Mu- 
nicipal Corporations,  g  29. 

ANNUITIES. 

Nature  of  estates  and  interests  created,  see 
WilU,  I  619. 

I  1.  Annuity  defined.— Wiegand  ▼.  Woemer 
<Mo.  App.)  596. 

J  4.  Annuities  are  not  a^portionable  except 
-where  for  the  benefit  of  a  widow  without  other 
means  or  for  married  women  living  apart  from 
their  husbands  or  infants.— Wiegand  v.  Woemer 
(Mo.  App.)  596. 

{  4.  An  annuity  given  by  a  will  held  not 
apportionable. — Wiegand  v.  Woemer  (Mo.  App.) 
596. 


ANNULMENT. 

Actions  to  annul  written  instroments,  see  Can- 
cellation of  Instruments. 

ANSWER. 

In  general,  see  Pleading,  J}  93-127.  253. 
Of  garnishee,  see  Garnishment,  {  14& 

ANTI-TRUST  LAW. 

See  MonopoUes,  {|  12-30. 

APPEAL  AND  ERROR. 

See  Certiorari ;  Exceptions,  Bill  of ;  New  Trial. 
Appellate  jurisdiction  of  particular  state  courts, 
see  Courts,  f{  223-231. 

Revievi  in  tpecial  proceedingt. 
See  Habeas  Corpus,  §  113. 

Revieto  of  criminal  proieeution*. 

See  Criminal  Law,  {f  1020-1170^^ ;  H<nnidde, 
If  325-340. 

Bjr  habeas  corpus,  see  Habeas  Corpus. 

Violations  of  municipal  ordinances,  see  Munici- 
pal Corporations,  {  642. 

Uevieio  of  proceeding*  of  inttioet  of  ike  peoos. 
See  Justices  of  the  Peace,  $f  174-191. 

I.  KATUBE  AND  FOBM  OF  HEKEDT. 

I  1.  The  right  of  appeal  does  not  exist  nnless 
conferred  by  statute.— Powdrill  y.  Powdrill  (Tex. 
Civ.  App.)  272. 

S  14.  Wiiere  it  appeared  that  there  was  do 
separate  alwtract  of  record  or  bill  of  exceptions 
by  tlie  respondent,  although  be  obtained  leave 
to  file  same,  his  cross-appeal  was  not  perfected, 
and  must  be  dismissed.— South  Side  Beal^  Co. 
V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  1034. 

H.  NATURE  AND   0R01TNS8   OF   AP- 
PEIXATE   JVBISDICTION. 

Oiminal  prosecutions,  see  Criminal  Law,  | 
1020. 

I  21.  Parties  to  a  case  arising  outside  of 
the  territorial  limits  of  the  Springfield  Court 
of  Appeals  held  not  authorized  by  consent  to 
confer  jurisdiction  on  it. — State  ex  rel.  St.  Lou- 
is Dressed  Beef  &  Provision  Co.  v.  Nixon  (Mo.) 
538 ;    SUte  ex  rel.  Raines  v.  Nolte  (Mo.)  542. 

I  21.  The  jurisdiction  of  an  appellate  court. 
limited  by  law  to  appeals  arising  within  fixed 
limits,  cannot  be  enlarged  by  consent  of  the 
parties. — State  ex  rel.  St.  Louis  Dressed  Beef 
&  Provision  Co.  v.  Nixon  (Mo.)  538;  State  ex 
rel.  Raines  v.  Nolte  (Mo.)  542. 

m.  DECISIONS  BEVIEWABI& 

(D)  FlnalUr  -t  Determlnatioit. 

Jurisdiction  of  particular  courts,  see  Coarts,  I 
223. 

(B)  Nature,  Seop«,  aad  BSeet  of  Deetslea. 

{  100.  Acts  1909,  c.  34,  S  2,  does  not  author- 
ize an  appeal  from  an  order  modifying  a  tem- 
porary injunction  and  refusing  to  disiiolve  the 
same  as  modified.— Powdrill  v.  Powdrill  (Tex. 
av.  App.)  272. 

T.  PRESENTATION    AND    RESERVA- 
TION  IN   I.OWER   COURT   OF 
GROUNDS   OF  REVIEW)?. 

Criminal  prosecutions,  see  Criminal  Law,  H 
1035-10©. 
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(A)  IHBaeB  aad  ttaeatlons  la  Iiower  Court. 

{  168.  A  judgment  will  not  be  reversed  for 
a  matter  not  presented  to  nor  passed  on  by  the 
trial  court. — Slayaville  Telephone  Oo.  v.  First 
Nat.  Bank  (K7.)  886. 

t  171.  Where  parties  treat  an  action  as  a 
suit  in  equity  in  the  circuit  court,  it  will  be  so 
treated  on  appeal,  thoufh  the  case  is  tried  by 
ordinary  proceeding. — Comett  v.  Barcbfield 
(Ky.)  466. 

S  171.  Where  the  nature  of  damages  sued  for 
Is  doubtful  on  the  pleadings,  as  to  being  per- 
manent or  temporary,  the  parties'  treatment  of 
the  matter  on  the  trial  will  not  be  disturbed  on 
appeal.— Chesapeake  &  O.  Ry.  Co.  v.  Stein  (Ky.) 

I  171.  Plaintiff  in  the  appellate  court  is  held 
to  the  theory  oa  which  he  tried  the  case  below. 
—Gordon  t.  Metropolitan  St.  Ry.  Co.  (Mo.  App.) 
26. 

S  172.  Distress  held  not  justifiable  on  a 
ground  under  Sayles'  Ann.  Civ.  St.  1897,  art 
3240,  not  uiKed  below.— Micbalek  t.  Cemock 
(Tex.  Civ.  App.)  270. 

(B)  Objectloaa  aad  Motions,  aad  Rnllair' 

Thereon. 

Criminal    prosei'ntion,    see    Criminal    Law,    i{ 
1035,  1036. 

i  181.  Error  not  presented  at  trial,  cannot 
be  raised  on  appeal.— Dazey  t.  Elvia  (Mo.  App.) 
85. 

i  184.  Where  plaintiff  seeks  injunction  where 
the  proper  remedy  is  mandamus,  held,  that  the 
appellate  court  will  consider  the  case  as  an  ap- 
plication for  mandamus. — O'Connor  v.  Weis- 
singer  (Ky.)  1127. 

i  187.  An  objection  to  the  right  of  a  por- 
tion of  the  heirs  of  a  deceased  to  sne  for  his 
death  under  Kirby's  Dig.  i  62flO.  made  for  the 
first  time  on  appeal,  comes  too  late. — St.  Lou- 
is. I.  M.  &  S.  Ry.  Co.  V.  Watson  (Ark.)  949. 

I  205.  Action  of  court  in  su.ifaining  an  ob- 
jection to  a  question  to  a  witness  neld  not  to  be 
reviewable  on  appeal,  where  no  avowal  was 
made.— Lang  v.  Bach  (Ky.)  isa 

I  206.  A  party  objecting  to  an  offer  of  evi- 
dence must  object  to  the  offer ;  an  exception  to 
the  admission  of  evidence  not  being  sufficient — 
Nelson  v.  Alport  (Mo.  App.)  71. 

I  213.  Defendant,  who  did  not  move  to 
transfer  the  case  to  the  law  docket,  cannot  com- 
plain on  appeal  that  he  was  not  permitted  to 
try  an  issue  to  a  jury. — Upchurcb  v.  Sutton 
Bros.  (Ky.)  477. 

I  215.  Only  an  exception  to  the  giving  or 
refusing  of  instructions  is  necessary  to  preserve 
the  ruling  thereon  for  review ;  an  objection 
not  being  necessary. — Harding  v.  Missouri  Pac 
By.  Co.   (Mo.)  641. 

I  215.  Wliere  plaintiff  asked  no  instructions 
and  did  not  object  to  the  giving  of  one  for  de- 
fendant, he  cannot  complain  of  the  charge  on 
appeal.— Gordon  v.  Metropolitan  St.  Ry.  Co. 
(Mo.  App.)  28. 

i  215.  An  instruction  will  not  be  reviewed  on 
appeal,  where  the  party  complaining  did  not  ob- 
ject, but  merely  excepted  to  the  giving  of  the 
Instruction. — Chamlee  v.  Planters  Hotel  Co. 
(Mo.  App.)  123. 

I  215.  Where  inconsistent  instructions  sub- 
mitted for  the  defendant  are  excepted  to  at  the 
time,  the  mere  exception  is  sufficient  to  au- 
thorize their  review. — Brown  v.  Emerson  (Mo. 
App.)  1108. 

I  231.  Where  the  trial  court  gives  an  in- 
struction correctly  declaring  the  law,  its  faults 
of  verbiage  must  under  the  settled  rules  of 
court   be   attacked    by   specific   objections ;     a 


general  one  being  insufficient  to  warrant  re- 
view.—St.  Louis,  I.  M.  &  S.  Ry.  Co.  t.  Stacki 
(Ark.)  315. 

{  231.  Ambiguity  in  an  instruction  given 
cannot  be  taken  advantage  of  unless  a  specific 
objection  thereto  was  made  at  the  triaL — Bus- 
sellville  Anthracite  Coal  Mining  Co.  v.  Ouita 
Coal  Co.  (Ark.)  624. 

{  237.  A  party  against  whom  a  special  ver- 
dict is  rendered  must,  if  be  deems  the  evidence 
insufficient  to  sustain  it,  move  to  set  aside  the 
verdict  _aud,  if  on  appeal  he  complains  of 
the  verdict,  he  must  do  so  under  an  assignment 
of  error'  addressed  to  the  action  of  the  court  in 
refusing  to  set  it  aside.— Smith  v.  Hessey  (Tex. 
Civ.   App.)  256. 

(O  Bzeeptiona. 

Criminal    prosecutions,    see    Criminal    Law,   | 
1055. 

t  274.  Scope  of  review  of  exceptions  to  offer 
of  evidence  stated. — Nelson  v.  Alport  (Mo. 
App.)  71. 

{  274.  Certain  exceptions  held  insufficient 
to  allow  a  witness'  testimony  in  a  deposition  to 
be  questioned. — Western  Union  Telegraph  Oo.  v. 
Landry  (Tex.  Civ.  App.)  848. 

(D)  Motloas  for  New  Trial. 

S  281.  Error  not  presented  in  the  motion 
for  new  trial  cannot  be  raised  on  appeal. — 
Dazey  v.  Elvin  (Mo.  App.)  85. 

{  281.  A  motion  for  a  new  trial  is  necessary 
to  enable  the  Supreme  Court  to  review  mat- 
ters proper  to  a  bill  of  exceptions. — Louisville 
&  N.  R.  Co.  T.  Ray  (Tenn.)  858. 

§  283.  That  a  suit  for  partition  was  tried  by 
ordinary  proceedings  did  not  change  it  into  an 
action  at  law  so  as  to  require  a  motion  for  a 
new  trial  and  a  separation  of  the  law  from  the 
facts  in  order  to  justify  a  review  of  the  merits 
on  appeal.— Comett  v.  Burchfield  (Ky.)  466. 

Vn.    BEQUISITES  AKD  PROOEESINOS 
FOB  TKANSFER  OF  CAUSE. 

Criminal    prosecutions,    see    Criminal   Law,    { 
1076. 

(A)  Time   of  Taldns  Prooeedlnir>> 

S  34.5.  Judgment  entered  with  verdict,  as  au- 
tiiorized  by  Shannon's  Code,  |  5892,  subsec.  3 
(Acts  1805,  c.  45,  |  2),  is,  for  purposes  of  appeal, 
only  quasi  final  for  30  days  after  entry. — Louis- 
ville &  N.  R.  Co.  V.  Ray  (Tenn.)  858. 

(B>  Petition    or    Prmyer,    AUovraaee,    aad 
Certlfloate  or  Aflldmvlt. 

S  ,159.  Under  Civ.  Code  Prac.  {  755,  a  cross- 
appeal  can  be  granted  only  by  the  Court  of 
Appeals.— F.  Haag  &  Bro.  v.  Reichart  (Ky.) 
191. 

{  367.  An  unsigned,  unattested  affidavit  of 
appeal  leaVes  the  appellate  court  without  ju- 
risdiction.—Bosenberger  v.  Pacific  Express  Co. 
(Mo.  App.)  1033. 

(C)  Parmeat  o<  Fees  or  Coata,  aad  Honda 
or  Other   Seearltlea. 

Criminal  prosecution,  see  Criminal  r.Aw,  §  1076. 

{  376.  For  failure  to  make  an  appeal  bond 
for  the  benefit  of  all  adversely  intereiited,  the 
appeal  will  be  dismissed. — Keel  &  Son  v.  Grib- 
ble-Carter  Grain  Co.  (Tex.  Civ.  App.)  801. 

VXH.  EFFECT   OF  TBAN8FEB  OF 

CAUSE  OR  PROCEEDINGS 

THEREFOR. 

Criminal    prosecutions,    see    Criminal    Law,    S 
1083. 
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(A)  Powers     and    Proceedlngta     of    lioirer 
Court. 

S  440.  Pending  appeal  and  after  the  term  at 
which  it  rendered  the  judgment,  the  trial  court 
cannot  uproot  it  by  writ  of  error  coram  nobis, 
and  80  divest  the  appellate  court  of  jurisdiction. 
—Reed  t.  Bright  (Mo.)  653. 

Z.  KECOBD  Aim   PROOEEDHTOS  HOT 
IN  RECORD. 

Review  of  crinunal  prosecutions,  see  Criminal 
Law,  §1  1090-1128. 

(A)  Matters  to  be  Slioim  br  Record. 

Review  of  criminal  T>ro8ecutions,  see  Criminal 
Law,  {{  1090-1128. 

p  499.  Assignments  of  error  as  to  the  ad- 
mission of  evidence  cannot  be  considered,  where 
the  bill  of  exceptions  does  not  show  the  objec- 
tions overniled.— Thos.  Goggan  &  Bros.  v.  Syn- 
nott  (Tex.  £iv.  App.)  1184. 

(B)  Seope  and  Contents  ot  Record. 

i  518.  Error  in  refusing  to  permit  amended 
answer  and  counterclaim  to  be  filed  held  not  to 
be  considered  on  appeal,  where  they  were  not 
made  a  part  of  the  record,  either  by  order  of 
the  court  or  by  being  embraced  in  the  bill  of 
exceptious.— Lang  v.  Bach  (Ky.)  188. 

(C)  ICeeeaaity  ot  Bill  of  Bxoeptlona,  Caae, 
or  Stateaieat  of  Facta. 

Making  and  filing  of  bill  of  exceptions,  see  E<x- 

ceptions.  Bill  of. 
Review  of  criminal  prosecutions,  see  Criminal 

Law,  {{  1090-1094,  1097. 

{  549.  A  bill  of  exceptions  to  the  failure  of 
the  judge  to  file  conclusions,  under  Rev.  St. 
1895.  art.  1333,  and  Acts  Ex.  Bess.  1907,  c.  7, 
held  not  such  that  it  shoald  be  ignored. — Suth- 
erland T.  Kirkland  (Tex.  Civ.  App.)  851. 

(G)   Amtbentlcatlon  and  Certification. 

Review  of  criminal  prosecutions,  see  Criminal 
Law.  {  1105. 

(H)  Tranamiaalon.    Flllnar,    Prlntlnar>    and 
Serrlee  of  Coplea. 

f  627.    The  Court  ot  Civil  Appeals  can  ac- 

auire  no  jurisdictiou  of  an  appeal  from  an  or- 
er  granting  or  refusing  or  dissolving  an  in- 
junction under  Acta  1909,  c.  34,  i  2,  where  the 
record  is  not  filed  in  the  appellate  court  with- 
in 15  days  after  record  of  the  order  api>ealed 
from.— Powdrill  t.  Powdrill  (Tex.  Civ.  App.) 
272. 

{  633.  The  penalty  for  the  failure  of  appel- 
lant to  serve  a  copy  of  his  printed  abstract  and 
brief  in  the  time  prescribed  by  Court  of  Ap- 
peals Rule  15  (67  S.  W.  vi)  is  a  dismissal  of 
the  appeal. — ^Tomlinson  v.  Timmons  (Mo.  App.) 
682. 

(I)  Defeets,    Objeettona.    Amendment,    and 
Correction. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  i  1110. 

i  639.  Where  an  appeal  is  in  the  short  form 
authorized  by  the  statute,  and  the  certified  copy 
of  the  judgment  of  the  lower  court  was  filed 
in  time,  the  judgment  omitted  from  the  print- 
ed abstract  will  be  read  into  the  abstract  from 
the  transcript  by  the  Supreme  Court  in  the 
interests  of  justice. — Ginnochio  v.  Illinois  Cent. 
R.  Co.  (Mo.  App.)  129. 

{  644.  The  failure  of  appellant  to  comply 
with  Court  of  Appeals  Rule  15  (67  S.  W.  vi) 
held  not  to  justify  a  dismissal  of  the  appeal  in 
view  of  respondent's  agreement. — Tomlinson  v. 
Timmons  (Mo.  App.)  582. 

{  655.  All  of  the  grounds  for  striking  a  state- 
ment of  facts  sboula  be  urged  in  one  motion. — 


Thoe.  Goggan  &  Bros.  y.  Sjniiott  (Tex.  Civ. 
App.)   llM., 

(J)  Coaelaal-voaeas   and    Meet.   Impcaek« 
inK  and  Contradletiac 


Review  of  criminal  prosecutiona. 
Law,  {  1111. 


Criminal 


i  663.  Recital  in  bill  of  exceptions  that  it 
contained  all  the  evidence  held  not  controlling. 
—Nelson  v.  Alport  (Mo.  App.)  71. 

(K)  Qneattona  Preacnted  tor  Rerlcw. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  {  1119. 

{  691.  Appellant  must  preserve  in  the  rec- 
ord on  appeal  the  evidence  actually  admitted 
by  the  trial  court  and  excepted  to  by  him.— 
Iselson  V.  Alport  (Mo.  App.)  71. 

§  692.  To  review  of  the  exclnsion  of  evi- 
dence, the  record  must  show  what  the  testimony 
was,  or  must  show  an  offer  to  prove  material 
facts.— New  Hampshire  Fire  Ins.  Co.  v.  Blake- 
ly  (Ark.)  926. 

I  692.  Rulings  excluding  questions  to  a  wit- 
ness will  not  be  reviewed  where  the  bill  of 
exceptions  fails  to  show  what  answers  would 
have  been  given.— Coutnrie  v.  Crespi-  (Tex.  Civ. 
App.)  257. 

{  702.  Where  the  whole  charge  doea  not  ap- 
pear in  a  record,  the  court  will  not  consider 
assignments  based  on  special  requests  refused  or 
given.— Louisville  &  N.  R.  Ca  y.  Smith  (Tenn.) 

(D  Mattera  Not  Apparent  of  Record. 

{  714.,  The  court  ou  appeal  from  a  judgment 
for  iplaintiff  suing  a  street  car  company  for 
injuries  cannot  refer  to  other  oases  in  the  same 
court  with  reference  to  defendant  for  informa- 
tion as  to  whether  it  operated  the  car  at  the 
time  of  the  injury.— Reisenleiter  y.  United  Rysi 
Co.  of  St.  Louis  (Mo.  App.)  U. 

xz.  ASSiomcEirr  of  errors. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  I  1128. 

I  742.  Assignments  of  error  not  followed  by 
such  propositions  and  statements  as  will  en- 
able the  Supreme  Court  to  pass  upon  the  as- 
signments without  referring  to  the  transcript, 
may  be  iguored.— Coutnrie  y.  Crespi  (Tex.  Civ. 
App.)  257. 

I  742.  In  a  personal  Injury  action,  an  assign- 
ment of  error  held  insufficient  to  present  prop- 
ositions concerning  the  employer's  duty.— Xan- 
try-Sharpe  Contracting  Co.  v.  McGracken  (Tex. 
Civ.  App.)  363. 

{  742.  An  assignment  of  error  to  the  admis- 
sion of  evidence  held  insufficiently  presented. — 
Rankin  y.  Rankin  (Tex.  Civ.  App.)  WfZ. 

i  742.  An  assignment  of  ertor  to  the  admis- 
sion of  evidence  will  not  be  considered  when 
statement  of  facts  does  not  exclude  circum- 
stances under  which  evidence  would  be  admissi- 
ble.—Rankin  V.  Rankin  (Tex.  Civ.  App.)  392. 

i  742.  An  assignment  of  error  to  an  instruc- 
tion held  insnffident.— -Rankin  v.  Rankin  (Tex. 
Civ.  App.)  892. 

{  742.  An  assignment  of  error  will  not  b» 
considered  where  it  is  not  a  proposition  in  it- 
self, and  none  is  submitted  thereunder. — Rankin 
,y.  Rankin  (Tex.  Civ.  App.)  392. 

S  742.  Grounds  of  objection  to  testimony  set 
out  in  a  bill  of  exceptions  cannot  be  treated  as 
a  statement  of  facts  under  an  assignment  of 
error  to  the  admission  of  such  testimoify.— Ran- 
kin v.  Rankin  (Tex.  Civ.  App.)  392. 

i  742.  Reference  to  the  evidence  in  support 
of   assignments   to   the    refusal   of   requests   to 
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charse  Md  inaufficlent  to  Justify  review  thereof. 
— Caruthers  t.  Hadley  (Tex.  Civ.  App.)  757. 

i  742.  Where  a  statement  under  an  aasign- 
ment  that  the  court  erred  in  refusing  an  instruc- 
tion did  not  set  out  evidence  on  tne  question, 
the  assignment  will  not  be  reviewed.— Caruthen 
V.  Hadley  (Tex.  Civ.  App.)  767. 

I  742.  Assignment  of  errors  held  insufficient 
to  be  considered  on  appeal.— Texas  Co.  v.  Gar- 
rett (Tex.  Civ.  App.)  812. 

S  750.  An  assignment  of  error  to  the  action 
of  the  court  in  rendering  judgment  on  a  special 
verdict  merely  raises  the  question  wtiether  the 
coart  entered  in  conformity  with  ttie  verdict. — 
Smith  V.  Hessey  (Tex.  Civ.  App.)  256. 

I  750.  Under  Rev.  St.  1895,  art.  1018.  and 
Courts  of  Civil  Appeals  Rules  24,  26  (67  S. 
W.  XT),  assignments  of  error  Jtetd  insufficient— 
Citliens'  fitate  Bank  of  Toyah  v.  O'Neal  (Tex. 
CiT.  App.)  118S. 

I  753.  An  appeal  will  be  dismissed  for  lack 
of  statement  or  assignment  of  errors. — C.  &  A. 
J.  Matthews  v.  Phoenix  Ins.  Co.  of  Hartford 
(Mo.  App.)  587. 

XXX.  BBXEFS. 

I  762.  An  assignment  of  error  cannot  be  first 
made  in  appellant's  reply  brief.— Norvell  t. 
Cooper  (Mo.  App.)  1095. 

XXXX.  DXSXXSSAI.,  WITHDBAWAXi,  OB 
ABAKSOmiEHT. 

I  790.  Under  Kirby's  Dig.  ||  1227,  1228,  an 
appeal  a^inst  a  receiver  of  a  street  railroad 
company  in  an  action  for  personal  injuries  will 
be  dismissed,  where  the  receiver  has  been  final- 
ly discharged.— O'Leary  ▼.  Brent  (AA.)  617. 

XV.  HEABINO    AMD    XtEHEABXNd. 

Computation   of   time    for  application   for  re> 
hearing,  see  Time,  |  9. 


XVX.   BEVIBW. 

Criminal    prosecutions,   see   Criminal  Law,   H 
1137-1170. 

(A)  Scope  ana  Bxtent  in  Qeneral. 

i  837.  On  appeal  from  a  judgment  for  plain- 
tiif,  the  correctness  of  the  instructions  on  plain- 
titTs  behalf  and  the  overruling  of  defendant's 
motion  for  a  peremptory  instruction  are  to 
be  tested  with  reference  to  plaintiffs  evidence. 
—Louisville  ft  N.  R.  Co.  v.  Sewril  (Ky.)  162. 

S  837.  Refusal  to  permit  deposition  to  be 
read  in  evidence  held  reviewable  on  appeal, 
where  deposition  is  made  a  part  of  the  bill  of 
exceptions.— Lang  t.  Bach  (Ky.)  188. 

I  837.  In  reviewing  the  sufficiency  of  a  bill, 
resort  may  be  had  to  the  pleadings,  but  not  to 
the  evidence.— Shelton  v.  Horrell  (Mo.)  988. 

I  856.  In  an  action  against  a  street  lUilway 
company  for  injuries  caused  by  a  negligently 
constructed  switch,  a  recovery  upon  the  theory 
that  the  company  showed  no  license  to  be  in 
the  streets  and  hence  the  switch  was  a  nuis- 
ance held,  under  the  petition,  not  to  be  consid- 
ered on  appeal  to  support  plaintiff's  judgment. 
— Asmns  v.  United  Rys.  Co.  of  St.  Louis  (Mo. 
App.)  92. 

I  867.  Appeal  from  an  order  overruling  a 
motion  for  a  new  triaL  made  after  entry  of 
judgment,  is  an  appeal  from  the  judgment,  and 
not  from  the  order.— Louisville  &  N.  R.  Co. 
T.  Ray  (Tenn.)  858. 

(O  Pnrtlm  Bntltlcd  to  Alles*  Brror. 

Criminal   prosecutions,    see    Criminal   I.aw,    I 
1137. 

I  880.  A  defendant  who  has  appealed  from 
an  adverse  decree  may   not  base  any   right  on 


an  outstanding  title  in  nonappealing  codefend- 
ants,  which  the  chancellor  has  decreed  is '  not 
valid.— Pulaski  County  v.  Hill  (Ark.)  973. 

(  880.  Where,  in  an  action  against  a  street 
railway  company  and  a  railroad  company  for 
injuries  to  a  street  car  passenger  in  a  colli- 
sion between  the  car  and  a  train,  the  Jury 
found  a  verdict  against  both  companies,  the 
street  railway  company  could  not  on  appeal 
complain  of  errors  in  instructions  too  favorable 
to  the  railroad  company.— Aognstus  v.  Chica< 
go,  B.  I.  &  P.  Ry.  Co.  (Mo.  App.)  22. 

I  882.  One  admitting  bv  his  answer  that 
he  was  entitled  to  only  half  the  profits,  though 
alleging  the  other  halt  was  to  go  to  the  other 
defendant,  held  not  entitled  to  complain  of  the 
decree  awarding  such  half  to  plaintiff.— Beebe 
▼.    Olentine    (Ark.)   986.      . 

i  882.  Defendant  was  not  entitled  to  object 
on  appeal  to  an  instruction  embodying  a  aim* 
liar  proposition  to  that  contained  in  an  instruc- 
tion requested  by  defendant.— Louisville  Ry. 
Co.  ▼.  Bryant  (Ky.)  182. 

I  882.  A  party  cannot  complain  because,  on 
his  motion  and  over  the  objection  of  ihe  otlicr 
party,  the  cause  was  transferred  from  the  eq- 
uity to  the  ordinary  docket  to  be  tried  by  a 
Jury.— Barton  v.  Barton's  Adm'r  (Ky.)  9CQ. 

i  882.  In  an  action  against  a  city  and  a 
street  railroad  where  an  erroneous  instruction, 
given  at  the  request  of  the  city,  was  prejudicial 
to  the  railroad,  a  Judgment  in  favor  of  the 
plaintiff  against  the  railroad  will  be  reversed, 
even  though  plaintiff  did  not  request  the  in- 
struction.— Aamus  t.  United  Rys.  Co.  of  St 
tionis  (Mo.  App.)  92. 

{  882.  An  allegation  in  the  petition  that  a 
contract  was  executed  by  husband  and  wife, 
admitted  in  the  answer,  held  conclusive  on 
appeal,  in  spite  of  evidence  that  it  was  signed 
by  the  husband  only.— Independence  Sash,  Doot 
&  Lumber  Co.  y.  Bradfield  (Mo.  App.)  118. 

I  882.  Appellant  may  hot  claim  a  reversal 
for  inconsistent  instructions,  where  he  himself 
invited  the  error  by  asking  a  wrone  declaration 
of  law.— Thompaon  v.  Joseph  W.  Moon  Buggy 
Co.  (Mo.  App.)  1088. 

I  882.  Plaintiffs  in  an  action  for  damages  for 
cutting  timber  held  not  entitled  to  object  on  ap- 
peal to  the  finding  describing  the  controversy 
m  view  of  the  all^ations  of  the  petition. — Bayle 
V.  Norris  (Tex.  Civ.  App.)  767. 

!  883.  Amount  of  a  verdict  having  been  stip- 
ulated, defendant  could  not  claim  on  appeal 
that  it  was  excessive.— Louisville  &  N.  R.  Co. 
v.  Sewell  (Ky.)  162. 

(D)  Ameadmeata,    Additioanl   Proof*,   nnd 
Trial  of  Canae  Amevr. 

Trial  de  novo  on  appeal  from  justices'  courts, 
see  Justices  of  the  Peace,  §  174. 

{  889.  Where  evidence  not  within  the  issues 
was  introduced  at  the  trial  without  objection, 
and  the  trial  court  treated  the  issue  as  thus 
joined  on  the  proof,  the  complaint  would  be 
treated  as  amended  to  conform  to  the  proof  on 
appeal.— Pulaski  Gas  Light  Co.  v.  McClintock 
(Ark.)  1189. 

f  893.  A  suit  in  equity  is  tried  anew  on  ap- 
peal, and  the  question  on  appeal  is  whether  the 
chancellor  on  the  legal  evidence  did  equity. — 
Walther  v.  Null  (Mo.)  993. 

(B)   Presamptions. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  {  1144. 

{  907.  In  an  action  to  foreclose  a  mortgage, 
certain  writing,  not  evidenced  in  the  abstract, 
held  sufficient  to  satinfy  the  statute  of  frauds. 
—Robinson  v.  Wynne  (Ark.)  319. 
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{  916.  Where  plaintiff's  statement  of  cause  of 
action  in  a  case  originating  in  a  justice's  court 
is  not  incorporated  in  the  record  on  appeal 
to  the  Court  of  Civil  Appeals,  that  court  irill 
assume  that  the  pleadings  other  than  those  ap- 
pearing from  the  transcript  were  oral. — Loomis 
V.  Broaddus  &  Leavell  CTez.  Civ.  App.)  743. 

I  916.  Where  exceptions  to  plaintifTs  peti- 
tions were  not  presented  to  nor  acted  on  by 
the  trial  court,,  it  would  be  presumed  on  appeal 
that  they  stated  a  cause  of  action.— Prosser  v. 
First  Nat.  Bank  (Tex.  Civ.  App.)  781. 

i  917.  Where  the  facts  developed  on  the  trial 
in  the  county  court  on  appeal  from  a  justice's 
court  disclosed  a  good  cause  of  action,  the 
court  on  further  appeal  must  presume  in  favor 
of  the  county  court  s  rnling  on  a  demurrer  to 
the  pleadings. — Loomis  v.  Broaddus  &  Leavell 
(Tex.  Civ.   App.)  743. 

t  927.  On  appeal  held  that  the  testimony 
must  be  given  its  strongest  probative  force  to 
determine  whether  it  was  sufficient  to  sustain 
a  verdict  for  plaintiff.— Ileadriok  v.  H.  D.  Wil- 
liams Cooperage  Co.  (Ark.)  957. 

I  927.  The  court,  on  appeal  from  a  dismiss- 
al on  the  opening  statement,  will  presume  that 
the  action  wns  correct,  in  the  absence  of  a  bill 
of  exceptions  disclosing  the  reason  of  the  dis- 
missal.—Hart's  Adm'r  v.  I^uisville  Ry.  Co. 
(Ky.)  140. 

I  927.  The  court,  in  considering  a  demurrer 
of  defendant  to  plaintiffs  evidence,  must  ac- 
cept as  proved  the  facts  in  evidence  hostile  to 
defendant's  contention. — Augustus  r.  Chicago, 
n.  I.  &  P.  Ry.  Co.  (Mo.  App.)  22.     ' 

{  927.  The  appellate  court,  in  disposing  of 
the  question  arising  on  defendant's  demurrer 
to  the  evidence,  must  give  controlling  effect  to 
the  evidence  of  plaintiff.— Chambers  v.  Kupper- 
Benson  Hotel  Co.   (Mo.  App.)   45. 

I  930.  The  court,  in  determining  whether 
there  is  any  evidence  warranting  the  verdict, 
will  consider  the  testimony  in  its  most  favorable 
aspect  to  the  successful  party. — Chicago,  R.  I. 
&  P.  Ry.  Co.  V.  Grubbs  (Ark.)  636. 

f  930.  On  verdict  for  plaintiffs,  the  court  will 
accept  as  the  facts  what  their  evidence  tends 
to  prove.- Moss  v.  Bfissouri,  K.  &  T.  Ry.  Co. 
(Mo.  App.)  1070. 

I  931.  Where  a  case  is  tried  by  the  court,  it 
will  be 'presumed  that  improper  evidence  sub- 
mitted over  objection  was  not  considered. — Skin- 
ner V.  D.  Sullivan  &  Co.  (Tex.  Civ.  App.)  42a 

(F)    DtserrtioB  of  liOwcr  Court. 

I  959.  The  discretion  of  the  court  to  allow  or 
refuse  amendments  under  Civ.  Oode  Prac.  | 
1.S4,  will  not  be  disturtied  on  appeal  unless  the 
discretion  has  been  abused. — Petry  v.  Petry 
(Ky.)   922. 

I  966.  Denial  of  a  continuance  for  absence 
of  a  witness  will  not  be  disturbed  on  appeal  un- 
less the  trial  court's  discretion  has  been  abus- 
ed, especially  where  the  affidavit  is  permitted 
to  be  read  as  the  witness*  deposition.— 'Louis- 
ville Ry.  Co.  v.  Bryant  (Ky.)  182. 

f  972.  The  exercise  of  the  discretion  of  the 
trial  court  as  to  the  propriety  of  the  arguments 
and  conduct  of  counsel  will  not  be  reviewed, 
save  when  such  discretion  is  abused. — Brinkman 
v.  Gottenstroeter  (Mo.  App.)  584. 

i  977.  Where  a  new  trial  is  granted  upon  a 
ground  within  the  knowledge  of  the  trial  court, 
his  action  will  not  be  disturbed  on  appeal.— 
Bonlware  T.  Victor  Automobile  Mfg.  Go.  (Mo. 
App.)  7. 

{  979.  Discretion  in  granting  a  new  trial 
will  not  be  interfered  with  on  appeal  unless 
abused. — Hawver  v.  Springfield  Traction  Co. 
(Mo.  App.)  70. 


I  981.  The  trial  court  held  not  to  have  abas- 
ed its  discretion  in  refusing  a  new  trial  for 
newly  discovered  evidence.— Kldd  y.  McCracken 
(Tex.  Civ.  App.)  839. 

(G)  <(ae«tloaa  of  Fmet,  Verdicts,  aad  Pind. 
iBva. 

Review  of  criminal  proaecutions,  :we  Criminal 
Law,  {  1158. 

i  989.  The  conrt  on  appeal  reviewing  the 
sufficiency  of  the  evidence  to  sustain  the  ver- 
dict will  not  determine  the  weight  of  the  evi- 
dence; but  will  only  determine  whether  there 
is  any  evidence  to  snpiwrt  the  verdict.— Cream- 
er V.  Louisville  Ry.  Co.  (Ky.)  193. 

{  994.  Appellate  courts  cannot  pass  upon 
the  credibility  of  evidence. — Rot>erts  v.  Wabash 
R.  Co.  (Mo.  App.)  89. 

f  994.  The  Court  of  Appeals  will  only  set 
aside  a  verdict  on  the  evidence  where  it  so  pre- 
ponderates against  it  that  it  is  clearly  wrong, 
or  if  the  testimony  sustaining  it  appears  false. 
—Houston  &  T.  C.  R.  Co.  t.  Ellis  (Tex.  Civ. 
App.)  246. 

i  995.  Weight  of  evidence  held  to  be  a  ques- 
tion for  the  trial  court  sitting  as  a  jury.— ^ay 
Oil  Co.  T.   Muskogee  Oil   Refining  Co.  (Aifc.) 

ran. 

{  995.  Appellate  courts  cannot  pass  upon  the 
weight  of  evidence.— Roberts  v.  Wabash  R. 
Co.  (Mo.  .\pp.)  89. 

{  999.  Findings  supported  by  evidence  are 
conclusive  on  appeal. — ^Jones  Lumber  Co.  v. 
Howard  (Ky.)  133. 

i  999.  Findings  of  fact  by  the  jary  are  con- 
clusive upon  the  appellate  court— Crain  t. 
MUes  (Mo.  App.)  52. 

f  1001.  In  an  action  for  injuries  in  a  col- 
liaiou  with  a  street  car,  evidence  held  suffi- 
cient to  go  to  the  jury  on  the  issue  whether 
plaintiff's  injuries  were  caused  by  the  negli- 
gence of  the  motorman  of  the  car  or  by  his 
own  negligence,  so  that  their  finding  exonerat- 
ing defendant  will  not  be  disturbed  on  ap- 
peal.—Creamer  T.  Louisville  Ry.  Co.  (Ky.)  193. 

I  1001.  A  verdict  for  plaintiff  is  binding  on 
appeal  where  there  was  evidence  to  support  his 
contention. — Shook  v.  Retail  Hardware  Mut. 
Fire  Ins.  Co.  of  Minnesota  (Mo.  App.)  588. 

I  1001.  A  verdict  supported  by  substantial 
evidence  will  not  be  disturlied. — Brown  y.  Emer- 
son (Mo.  App.)  1108. 

{  1001.  A  special  verdict  supported  by  evi- 
dence will  not  be  disturbed  on  appeal.— Smith 
V.  Hessey  (Tex.  Civ.  App.)  256. 

%  1001.  A  verdict  sustained  by  evidence  will 
not  be  disturl)ed.— Lantry-Sharpe  Contracting 
Co.  y.  McCracken  (Tex.  Civ.  App.)  363. 

I  1002.  Verdict  on  conflicting  evidence  is 
conclusive  on  appeal.— New  Hampshire  Fire 
Ins.  Co.  y.  Blakely  (Ark.)  926. 

{  1002.  A  verdict  will  not  be  disturbed 
where  there  is  any  substantial  evidence  to  sup- 
port it. — Lemoine  v.  Sullivan  (Ark.)  946. 

{  1002.  A  verdict  on  a  disputed  question  of 
fact  will  not  be  disturbed.— Long  v.  Douthitt 
(Ky.)  453. 

I  1002.  A  verdict  on  conflicting  evidence  will 
not  l>e  disturbed  on  appeal. — St.  Victor  v.  Ed- 
wards  (Mo.  App.)  llOo. 

{  1002.  A  verdict  on  conflicting  evidence  will 
not  be  reversed.- Houston  &  T.  C.  R.  Co,  y. 
Ellis  (Tex.  Civ.  App.)  246. 

g  1002.  A  special  verdict  rendered  on  con- 
flicting evidence  will  not  be  disturbed  on  ap- 
peal.—Smith  V.  Hessey  (Tex.  Civ.  App.)  2.'5B. 

{  1002.  The  court  on  appeal  cannot  say 
that   a    verdict    based    on    the    contentions    of 
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the  miccesBfal  party,  to  not  supported  by  the 
evidence.— St.  Louis  Soutliwestem  Ry.  Co.  of 
Texss  T.  McCanley  (Tex.  Civ.  App.)  798. 

{  1004.  A  verdict  will  not  be  set  aside  as 
-excessire,  unless  so  excessiTe  as  to  indicate 
passion  or  prejudice. — LouisTille  Ry.  Coi  r. 
Bryant  (Ky.)  182. 

i  1008.  Findings  of  fact  by  the  trial  court 
-on  an  issue  raised  by  the  evidence  are  con- 
clusive on  appeal. — Bayle  v.  Norris  (Tex.  Civ. 
App.)  767. 

I  1000.  A  finding  of  a  cbancellor  not  against 
the  preponderance  of  evidence  will  not  be  dis- 
turbed.—Hayes  V.  Martin  (Ark.)  620. 

S  1009.  The  findings  of  the  chancellor  will 
-not  be  set  aside  unless  against  the  clear  pre- 
ponderance of  evidence. — Cunningham  v.  Toye 
(Ark.)   962. 

{  1009.  A  finding  of  a  chancellor  not  against 
the  weight  of  evidence  will  not  be  disturbed. — 
Ramsey  v.  Weedman  (Ark.)  1197. 

i  1000.  The  chancellor's  judgment  will  not 
be  disturbed  on  conflicting  evidence. — Paine  v. 
Xevy  (Ky.)  1160. 

{  1009.  findings  of  a  chancellor  will  not  be 
•disturbed  by  the  Supreme  Court,  when  sus- 
tained by  evidence. — Gilliam  v.  GuCFy  (Ky.) 
1162. 

I  1000.  The  Court  of  Appeals  will  defer  to 
a  trial  judge's  findings  on  a  bill  in  equity. — 
Castle  V.  Terry  (Mo.  App.)  78. 

i  1000.  While  the  Court  of  Appeals  will  give 
full  credit  to  findings  of  fact  of  the  trial  court 
.in  equity  cases,  it  will  not  be  bound  thereby, 
especially  where  they  appear  to  be  erroneous. — 
Beath  v.  Tucker  (Mo.  App.)  572. 

J  1000.  The  court  on  appeal  from  an  order 
using  an  injunction  must  accept  as  true  the 
testimony  of  a  party  in  whose  favor  the  court 
found.— Doyle  v.  Scott  (Tex.  Civ.  App.)  829. 

I  1010.  A  finding  by  the  trial  court  held  con- 
clusive, if  the  evidence  was  sufficient  to  support 
It.— Gay  Oil  Co.  v.  Muskogee  Oil  Refining  Co. 
(Ark.)  639. 

I  1010.  The  findings  of  a  chancellor  not  con- 
trary to  the  evidence  will  be  sustained  on  ap- 
peal.—Mitchell  V.  Pish  (Ark.)  940. 

(  1010.  findings  of  fact  required  by  Rev. 
St.  1909.  i  1972.  will  not  be  interfered  with 
on  appeal,  where  there  is  substantial  evidence 
to  support  them.— Walther  v.  Null  (Mo.)  99.S. 

I  1010.  A  finding  supported  by  substantial 
evidence  is  conclusive  upon  the  Court  of  Ap- 
peals.—Cape  Girardeau  Bell  Telephone  Co.  v. 
Hamil's  BHtate  (Mo.  App.)  1103. 

I  1010.  Findings  supported  by  evidence  will 
not  be  disturl)ed. — Forder  v.  Handlan  (Mo.  App.) 
1110. 

I  1022.  The  court  on  appeal  may  determine 
for  itself  the  correctness  of  the  conclusion  of 
the  referee  in  involuntary  reference  and  the 
trial  court  In  proceedings  for  the  settlement  of 
an  administrator's  account— Goodman  t.  Grif- 
fith (Mo.  App.)  1051. 

(H)  Hanuless  Error. 

Criminal   prosecutions,   see   Criminal   Law,   H 
1166%-1170%. 

f  1026.  The  Supreme  Court  will  reverse  only 
for  prejudicial  errors.— New  Hampshire  Fire 
Ins.  Co.  V.  Blakely  (Ark.)  926. 

{  1028.  Where,  nnder  the  undisputed  evi- 
dence, the  jury  could  have  rendered  a  verdict 
only  for  defendant,  any  error  committed  at 
trial  was  harmless  to  plaintiff.— Conroy  v. 
Sharman  (Tex.  Civ.  App.)  244. 

t  1033.'  That  the  court  erroneously  submit- 
ted  to  the  jury  the  meaning  of  a  rule  as  to 


signals  to  an  engineer  held  not  prejudicial  to 
defendant.— Louisville  &  X.  R.  Co.  t.  Sewell 
(Ky.)  162. 

I  1033.  A  claimant  against  the  estate  of  a 
decedent  cannot  complain  because  allowed  to 
testify  to  conversations  with  a  decedent  under 
Civ.  Code  Prac.  I  006.  subsec.  2.— Barton  t. 
Barton's  Adm'r  (Ky.)  002. 

f  1033.  Where  the  correct  measure  of  duty 
is  given  in  an  instruction,  and  a  more  favor- 
able rule  is  also  given,  the  party  at  whose  in- 
stance such  request  is  given  cannot  object  to 
the  inconsistency.— Houston  &  T.  C.  R.  Co.  v. 
Ellis  (Tex.  Civ.  App.)  246. 

f  1033.  A  party  on  appeal  from  a  judgment 
on  a  special  verdict  on  the  ground  that  the 
judgment  does  not  coutorm  to  the  verdict  may 
not  complain  of  an  error  in  the  judgment  oper- 
ating to  the  disadvantage  of  the  adverse  party, 
who  does  not  complain.— Smith  v.  Hessey  (Tex. 
Civ.  App.)  256. 

{  1033.  A  charge  held  favorable  to  defend- 
ant, as  submitting  an  issue  not  raised  by  the 
evidence,  so  that  defendant  could  not  cla'im  a 
reversal  for  any  error  therein.— Atchison,  'T.  & 
a.  F.  By.  Co.  V.  Classin  (Tex.  Civ.  App.)  358. 

i  1036.  While  the  widow  could  have  sued 
alone  to  recover  for  injury  to  her  husband's 
reputation  and  feelings  by  a  malicious  criminal 

{trosecntion,  it  was  not  reversible  error  to  al- 
ow the  children  to  prosecute  with  her.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Groeeclose 
(Tex.  Civ.  App.)  736. 

I  1036.  In  an  action  by  a  collecting  bank 
against  its  correspondent  to  recover  the  pro- 
ceeds of  a  check  collected  and  remitted,  de- 
fendant held  not  prejudiced  by  an  order  dis- 
missing the  action  as  to  the  drawer  and  payee 
of  the  check.— First  Nat.  Bank  v.  First  Nat. 
Bank  (Tex.  Civ.  App.)  &31. 

{  1040.  Defendant  was  not  prejudiced  by 
the  overruling  of  exceptions  to  allegations  in 
the  petition  tendering  an  issue  which  the  court 
did  not  submit  to  the  jury.— First  Nat.  Bank 
V.  First  Nat.  Bank  (Tex.  Civ.  App.)  831. 

I  1041.  Plaintiffs  held  not  prejudiced  by  a 
ruling  permitting  defendant  to  amend  so  as  to 
o4>viate  an  objection  to  certain  evidence  offered. 
— Couturie  v.  Roensch  (Tex.  Civ.  App.)  413. 

f  1047.  In  a  suit  in  equity,  rulings  on  evi- 
dence held  as  a  general  mle  of  little  or  no  con- 
trolling force  on  appeal.— Walther  v.  Null  (Mo.) 
903. 

I  1047.  Refusal  to  strike  out  testimony 
held  to  be  harmless.- Mustek  v.  United  llys. 
Co.  of  St.  Louis  (Mo.  App.)  31. 

{  ]0."iO.  Objections  to  the  admission  of  evi- 
dence of  express  authority  of  an  agent  to  do  a 
certain  act  are  immaterial,  where  his  apparent 
authority  is  held  sufficient  for  the  purpose. — 
Modern  Brotherhood  of  America  v.  Phelps  (Ky.) 

{  1050.  Any  error  in  fixing  a  date  as  a  basis 
for  ascertaining  depreciation  in  value  of  prop- 
erty held  harmless.— Chesapeake  &  O.  Ry.  Co. 
V.  Stein  (Ky.)  1169. 

f  1050.  Where  a  wife  in  an  action  against 
a  railway  company  for  the  wrongful  death  of 
her  husband  testified  that  she  had  five  minor 
children,  it  was  not  reversible  error. — Asmus 
V.  United  Rys.  Co.  of  St.  Louis  (Mo.  App.)  92. 

i  1050.  The  error,  if  any,  in  permitting  cer- 
tain evidence,  held  not  prejudicial.— McKinstry 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Mo.  App.)  1061. 

{  1060.  The  admission  of  certain  testimony 
held  not  prejudicial.— St.  Victor  v.  Edwards 
(Mo.  App.)  1105. 

f  1060.  Any  error  in  admitting  evidence  is 
not   reversible  where   similar   evidence  of   the 
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same   fact  waa   admitted  •without   objection.— 
Conroy  t.  Shannan  (Tex.  Civ.  App.)  244, 

i  lO.")!.  Error  in  admitting  evidence  was  not 
prejudicial  to  appellant  where  he  virtually  ad- 
mitted the  facts  testified  to.— Long  v.  Doutliitt 
(Ky.)  453. 

{  1051.  The  reading  before  the  jnnr  of  a 
stipnlation  held  not  prejudicial  error.— witty  T. 
Springfield  Traction  Co.  (Mo.  App.)  82. 

I  1051.  The  error  if  any  in  admitting  testi- 
mony to  prove  a  fact  shown  by  other  testimony 
received  without  objection  is  not  ground  for  re- 
versal.—Parmera'  Cotton  Oil  Co.  T.  Barnes 
CTex.  Civ.  App.)  369. 

I  1061.'  The  admission  of  certain  testimonv 
held  to  be  harmless  error. — Western  Union  Tel- 
egraph Co.  V.  Landry  (Tex.  Civ.  App.)  848. 

i  10G2.  Where,  in  an  action  against  an  elec- 
tric company  for  death  by  electric  shoclc,  the. 
verdict  was  not  assailed  as  excessive,  the  error 
in  admitting  evidence  of  the  capitalization  of 
the  company  was  not  reversible.— Jaclisonville 
Ice  &  Electric  Co.  v.  Moses  (Tex.  Civ.  App.) 
379. 

I  1053.  Any  error  in  overmling  objections 
to  evidence  as  to  a  certain  item  of  damage  held 
not  to  have  injured  defendant.— Missouri,  K. 
&  T.  By-  Co.  of  Texas  v.  Groseclose  (Tex.  Civ. 
App.)  T36. 

§  1053.  The  admission  of  certain  testimony 
feeM  to  be  harmless  error  in  view  of  an  in- 
struction given.— Western  Union  Telegraph  Co. 
T.  Lendiy  (Tex.  Civ.  App.)  848. 

i  1054.  Plaintiir  held  not  prejndiced  by  the 
admission  of  improper  evidence  where  the  trial 
was  to  the  court  without  a  jury.— Couturie  v. 
Roensch  (Tex.  Civ.  App.)  413. 

I  1056.  The  error,  if  any,  in  excluding  testi- 
mony held  harmless.— St.  Louis,  S.  F.  &  T.  R. 
Co.  V.  Taylor  (Tex.  Civ.  App.)  819. 

I  1057.  It  was  not  error  to  refuse  to  require 
production  of  books  when  all  necessary  informa- 
tio-i  was  deduced  on  examination  of  witnesses. 
—Chesapeake  &  O.  Ry.Co.  v.  Stein  (Ky.)  1169. 

S  1057.  The  exclusion  of  evidence  as  to  a 
fact  otherwise  established  is  not  reversible  er- 
ror.—Grain  V.  Miles  (Mo.  App.)  52. 

I  1057.  In  a  suit  involving  a  right  to  app>or 
tion  an  annnity  given  by  a  will,  the  exclusion 
of  certain  evidence  held  not  prejudicial. — Wie- 
gand  V.  Woemer  (Mo.  App.)  506. 

i  1068.  Error  in  excluding  testimony  held 
not  harmless,  notwithstanding  the  admission  of 
other  testimony  of  the  witness. — Houston  &  T. 
C.  R.  Co.  ▼.  Haberlin  (Tex.  Civ.  App.)  411. 

f  1062.  Error  in  submitting  the  issne  of 
waiver  after  loss,  of  which  there  was  no  evi- 
dence, held  harmless. — Shook  v.  Retail  Hard- 
ware Mnt.  Fire  Ins.  Co.  of  Minnesota  (Mo. 
App.)  589. 

§  1064.  Where  a  peremptory  instruction 
should  have  been  given,  error  in  instructions 
held  not  prejudicial — Cox  v.  Illinois  Cent.  R. 
Co.  (Ky.)  911. 

i  1064.  In  an  action  for  death  at  a  railroad 
crossing,  defendant  held  not  prejudiced  by  an 
instruction  which  only  required  decedent  to  use 
a  high  degree  of  care  in  case  he  knew  that  the 
crossing  at  which  he  was  killed  was  unusually 
dangerous.- Illinois  Cent  R.  Co.  v.  Moss'  Adm'r 
(Ky.)  1122. 

S  1064.  An  erroneous  instruction  requiring 
a  railroad  company  to  sound  the  whistle  and 
ring  the  l>ell  at  a  crossing,  held  harmless,  where 
the  undisputed  evidence  showed  that  neither 
signal  was  given.— Tate  v.  Wabash  Ry.  Co. 
(Mo.  App.)  14. 

{  1064.  Evidence  in  authorizing  recovery  of 
the  "reasonable,"  instead  of  the  ''market,"  val- 


ue of  live  stock  injured  in  transit  held  ham* 
less.— Galveston,  H.  &  S.  A.  B.  Co.  ▼.  Jones 
(Tex.)  328. 

S  1066.  In  an  action  for  injury  to  a  child 
employed  inr  violation  of  Act  March  18,  19U6 
OCy.  St.  {  331a,  subsec.  11  [Russell's  St  f 
3247]),  an  instruction  held  not  prejndicial  er- 
ror.—Casperaon  V.  Michaels   (Ky.)   200. 

{  1066.  In  an  action  for  the  death  of  an  ele- 
vator passenger,  the  refusal  to  withdraw  from 
the  jury  negligence  under  the  bnmanitarian 
doctrine  Arid  not  prejndicial  to  defendant- 
Chambers  V.  Knpper-Benson  Hotel  Co.  (Ua 
App.)  45. 

_{  1067.  In  an  action  by  a  broker  for  «on» 
missions,  refusal  of  an  instruction  held  preju- 
dicial error.— Edling-Adcock  Real  Elstate  Co. 
V.  Thompson  (Mo.   App.)  681. 

I  1068.  Error  in  authorizing  recovery  for 
permanent  personal  injury  was  harmless  where 
the  award  was  only  sufficient  to  cover  pain 
suffered.— Illinois  Cent  R.  Go.  t.  Hurt  (Ky.) 
144. 

I  1068.  An  erroneous  instruction  held  batro- 
less.— Illinois  Cent.  R.  Co.  v.  Mayea  (Ky.)  436. 

i  1068.  An  instruction  on  the  measure  of 
damages  held  to  be  harmless  error. — ^Louisville 
&  N.  R.  Co.  V.  Roe  (Ky.)  437. 

I  1070.  Error  in  permitting  recovery  for  con- 
tinuing damage  up  to  date  of  trial.  Instead  of 
the  date  when  the  amended  petition  was  filed, 
held  harmless.- Chesapeake  &  O.  By.  Go.  v. 
Stein  (Ky.)  1169. 

{  1071.  Failure  of  the  trial  court  In  a  suit 
in  equity  to  make  findings  of  Eact  and  conclu- 
sions of  law  held  not  prejudieiai.— Waltber  v. 
Null  (Mo.)  993. 

S  1073.  An  error  of  936.20  in  the  amount  of 
a  finding  in  favor  of  defendant,  held  not  preju- 
dicial to  plaintiff.— Couturie  v.  Roensch  (Tex. 
Civ.  App.)  413. 

I  1074.  A  judgment  of  the  circuit  court  held 
not  subject  to  reversal  for  erroneously  reciting 
that  a  demand  was  assigned  by  the  probate 
court  to  the  fifth  class,  instead  of  to  the  sixth 
class.- Dooley  v.  Ryan's  Estate  (Mo.  App.)  30. 

(J>  Deelaions  of  Intermediate  Courts. 

{  1064.  Assignments  of  error  to  mlin^  of 
Court  of  Civil  Appeals  not  affecting  the  judg- 
ment appealed  from  will  not  be  considered.— 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Jones  (Tex.) 
32& 

(K)  Snbaenaeat  Appeal*. 

I  1097.  The  rule  that  an  opinion  on  a  for- 
mer trial  is  the  law  of  the  case  is  not  changed 
by  the  introduction  of  evidence  on  retrial 
which  is  merely  cumulative.— W.  B.  Samuels 
&  Co.  T.  T.  M.  Gilmore  &  Co.  (Ky.)  169. 

i  1097.  A  judgment  6t  the  Supreme  Court 
held  to  have  established  the  law  of  the  cass 
on  a  subsequent  appe*l.— Western  Union  Tel- 
egraph Co.  V.  Landry  (Tex.  Civ.  App.)  848. 

XVn.  DETEBMINATXOM  AHD  DI8PO- 
SITIOX  OF  CAtTSE. 

(A)  Decialoa  la  Cteneral. 

I  1122.  Where  there  is  no  conflict  in  the 
evidence,  the  appellate  court  may  supplement 
the  findings  of  fact  made  at  the  trial.— State  v. 
I>ownman  (Tex.  Civ.  App.)  787. 

(B)  AlBrimance. 

I  1133.  A  judgment  held  not  subject  to  re- 
versal because  of  the  fact  that  a  certain  dia- 
gram was  not  contained  in  the  bill  of  excep- 
tions.—Headrick  V.  H.  D.  Williams  Cooperage 
Co.  (Ark.)  957. 
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(P)  Heveraal. 

i  1165.  Assignments  of  error  keM  open  to 
consideration  on  appeal  in  view  of  the  state- 
ment of  facts  filed,  although  the  trial  court  had 
failed  to  file  conclusions  on  request,  under  Rev. 
■St  1895,  art.  1333,  and  Acts  Ex.  Sess.  1007. 
c  7.— Sutherland  v.  Kirkland  (Tex.  Civ.  App.) 
851. 

i  1166.  An  appellant  held  entitled  to  a  re- 
versal because  of  failure  of  trial  judge  to  file 
conclosions  required  by  Rev.  St  1805,  art 
1333,  and  Act  Ex.  Sess.  lOOT,  c.  7.— Suther- 
land T.  Kirtland  (Tex.  Civ.  App.)  861. 

{  1170.  Under  Civ.  Code  Piac.  {  134,  held 
that  it  was.  not  reversible  error  in  an  action  for 
personal  injuries  for  an  instruction  to  leave  the 
amount  of  damages  for  mental  suffering  blank 
where  all  tfle  damages  the  plaintiff  could  re- 
cover were  stated  u  another  part,  and  the 
entire  award  was  not  disproportionate  to  the 
physical  injury.— Louisville  ft  N.  R.  Co.  v. 
Hardy  (KyO  899. 

i  1170.  Error  in  authorizing  a  recovery  of 
punitive  damages  in  an  action  for  death  at  a 
railroad  crossing  held  not  prejudicial  under  Civ. 
Code  Proc.  {  134.  where  the  jury  only  allowed 
S2,500.— Illinois  Cent  R.  Co.  v.  Moss'  Adm'r 
^y.)  1122. 

I  1170.  In  view  of  Rev.  St.  1909,  $|  1850. 
2082,  a  modification  of  an  instruction  held 
to  be  harmless  error.— Doherty  v.  Doherty  (Mo. 

App.)  U12. 

i  1173.  In  view  of  Rev.  St  1909,  i  5^1. 
giving  codefendantB  sued  for  a  tort  the  right  of 
contnbution.  held  that,  where  a  judgment  for 
plaintiff  is  reversed  as  to  one,  such  judgment 
will  be  reversed  as  to  both  that  they  may  be 
permitted  to  defend  throughout— Miller  v.  Unit- 
ed Rys.  Co.  of  St  Louis  (Mo.  App.)  1045. 

I  1175.  Where  a  judgment  overruling  a  gen- 
eral demurrer  to  a  petition  is  reversed,  and  it 
is  not  possible  to  so  amend  as  to  state  a  cause 
of  action,  the  appellate  court  may  render  judg- 
ment for  defendant — Oalveston  Tribune  v. 
Gnisti  (Tex.  Civ.  App.)  239. 

I  1177.  Though  an  execution  sale  under 
which  defendants  in  trespass  to  try  title  claim 
be  adjudged  void  on  review,  the  cause  will  be 
remanded,  where  an  adjustment  of  equities  may 
be  proper.— Bailey  v.  Block  (Tex.)  3&. 

i  1178.  Where  plaintiff  abandoned  the  hu- 
manitarian rule,  held,  that  the  case  will  be  re- 
manded where  the  evidence  warranted  submit- 
ting that  issue.— Gordon  v.  Metropolitan  St 
Ry.  Co.  (Mo.  App.)  26. 

(F)  Mandate   and    ProeeedtBva   la   Ijovrw 
Conrt. 

I  119$.  Where  the  opinion  on  a  former  ap- 
peal found  there  was  no  evidence  of  fraud,  and 
the  evidence  op  retrial  was  no  stronger,  it  was 

S roper  not  to  submit  it  to  the  jury.— W.  B. 
iamuels  &  Co.  ▼.  T.  M.  Gilmore  ft  Co.  (Ky.) 
169. 

{  1196.  Where  an  opinion  on  n  former  ap- 
peal found  that  a  contract  of  defendant  corpo- 
ration had  been  entered  into  by  the  secretary 
and  treasurer,  all  question  as  to  the  president's 
mental  capacity  was  out  of  the  case. — W.  B. 
Samuels  &  Co.  v.  T.  M.  Gilmore  A  Co.  (Ky.) 
169. 

f  1214.  Where  a  judgment  is  reversed,  the 
case  is  to  be  retried  on  testimony  introduced  on 
the  new  trial. — Louisville  &  N.  R.  Co.  v,  Irby 
(Ky.)  139. 

ZVm.  XJABIUTIEa   ON  BONDS  AND 

mrosBTAKXiros. 

On  appeal  from  justices'  courts,   see   Justices 
of  the  Peace,  {  191. 


APPEARANCL 

I  18.  A  general  appearance  by  defendant  in 
Supreme  Court  held  to  waive  question  of  ju- 
risdiction.—Wilkerson  V.  McGhee  (Mo.  App.) 
595. 

I  10.  Where  the  court  has  jurisdiction  of  the 
subject-matter,  want  of  jurisdiction  of  the  per- 
son is  cured  by  appearance. — State  ex  rel.  St 
Louis  Dressed  Beef  &  Provision  0>.  v.  Nixon 
(Mo.)  638 ;  State  ex  reL  Raines  ▼.  Nolte  (Mo.) 
642. 

i  19.  Appearance  and  general  denial  held  t» 
waive  the  objection  that  a  suit  for  the  penalty 
prescribed  in  Rev.  St  1899,  f  1017,  was  not  in- 
stituted at  the  proper  term.— State  «x  rel.  Law- 
rence County  V.  Grier  Land  &  Mining  0>.  (Ma 
App.)  1087. 

APPLIANCES. 

Defective  and  dangerous  appliances,  liability  of 
master  for  injuries  to  servant,  see  Master  and  , 
Servant,  |{  101,  102-118.  234-236. 

APPLICATION. 

For  liquor  license,  see  Intoxicating  Liquors,  f 

64. 
Of  instructions  to  case,  see  Criminal  Law,  | 

814;    Trial,  H  248-253. 

For  particular  remedies  or  forma  of  relief. 
See  Injunction,  {  158. 
Continuance,  see  Continuance,  §  37. 
Judgment  on  pleadings,  see  Pleading,  {  343. 
Making  pleading  more  definite  and  certain,  see 

Pleading,  i  367. 
New  trial,  see  Criminal  Law,  {{  951-058 ;  New 

Trial,  I  155. 

APPOINTMENT. 

Of  amicus  curi»,  see  Amicus  Curite,  {  1. 

Of  executors  or  administrators,  see  Executors 

and  Administrators,  |  22. 
Of  highway  officers,  see  Highways,  {  93. 
Of  receivers  for  insolvent  corporations,  see  Cor- 

porations,  |  653. 
Powers  of  appointment,  see  Powers. 

APPORTIONMENT. 

Of  annuities,  see  Annuities,  |  4. 

APPRAISAL 

Adjustment  of  loss  under  insurance  i-olicy,  see 
Insurance,  |  676. 

APPROPRIATION. 

Of  property  to  public  use,  see  Eminent  Domain. 

APPROVAL 

By  architects,  arbitrators,  or  others  of  work 
done  under  contract  see  Contracta,  S{  284- 
306. 

Of  findings  of  referee,  master,  commissioner,  or 
auditor,  as  affecting  power  of  appellate  court 
to  review  questions  of  fact,  see  Appeal  and 
Error,  {  1022. 

APPURTENANCES. 

Easements  in  general,  see  EJaaements. 

ARBITRATION  AND  AWARD. 

Adjustment  of  loss  under  insurance  policy,  see 
Insurance,  %  576. 
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ARCHITECTS. 

Approval  or  certificate  of  architects,  arbitrators, 
or  others  of  performance  of  contract,  see  Con- 
tracts, H  2S4-305. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  Trial,  {§  106-131. 
In  criminal  prosecutions,  see  Criminal  Lew,  i| 
719-728. 

ARMS. 

See  Weapons. 

ARMY  AND  NAVY. 

See  Militia;  Pensions. 

ARRAIGNMENT. 

See  Criminal  Law,  |  301. 

ARRAY. 

Challenge  to  array  of  jurors,  see  Jury,  ||  118- 
120. 

ARREST. 

See  Bail ;    Prisons. 

Illegal  arrest,  see  False  Imprisonment. 

n.  OM  CBIUMAX.  CHARGES. 

Powers  of  members  of  militia  -in  active  service 
to  arrest  without  warrant,  see  Miliiia,  {  15. 

ARREST  OF  JUDGMENT. 

In  civil  actions,  see  Judgment,  $  200. 

ASSAULT  AND  BATTERY. 

I.   CITH.  LIABIUTT. 

Eijection  of  passenKer  or  intruder  from  train, 

see  Carriers,  li  353-382. 
Liability  of  railroad  compaay  for  acts  of  em- 

ploy«,  see  Railroads,  i  281 ;   Carriers,  |i  283, 


^': 


(A)  Aeta  Constltutiair  Assault  or  Battery 
aad  UabiUtr  Therefor. 

Liability  of  railroad  company  for  acts  of  em- 
ploy«,  see  Railroads,  |  281. 

n.  CRXMIHAI.   BESPOM8IBIIJTT. 

Assault  with  intent  to  kill,  see  Homicide,  §1  90- 
99,  257. 

ASSENT. 

Of  owner  of  property  to  improvements  thereon 
as  afFecting  right  to  lien,  see  Mechanics' 
Liens,  it  57-61. 

Of  parties  to  contracts  in  general,  see  Con- 
tracts, H  93,  94. 

Of  parties  to  jurisdiction  of  court,  see  Appeal 
and  Error,  g  21. 

To  proceeding,  as  estoppel  to  allege  error,  see 
Appeal  and  ESrror,  f  883. 

ASSESSMENT. 

Of  damages  in  general,  see  Dantages,  fi  208- 

216. 
Of  expenses  of  public  improvements,  see  Levees, 

IS  22,  23;    Municipal  Corporations,  |  567. 
Of  taxes,  see  Taxation,  {{  357-446. 
On  members  of  mutual  insurance  companies,  see 

Insurance,  {|  350-367,  751. 

ASSIGNMENT  OF  DOWER. 

See  Dower,  g  59. 


ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  H  742-753;    Criminal 
Law. Tll2». 

ASSIGNMENTS. 

For   benefit  of  creditors,  see  Assignments  for 

Benefit  of  Creditors. 
Validity  as  to  creditors  or  subsequent  pordias- 

ers,  see  Fraudulent  Conveyances. 

Tnmfert  o/  particular  apeciei  of  property, 

righU,  or  inttrumentt. 

Insurance  policies,  see  Insurance,  H  208-222, 

583. 
Leases,  see  Landlord  and  Tenant,  {  80. 
Shares  of  corporate  stock,  see  Corpotatiaas,  f 

121. 

Z.  BEQUISITES  AXD  VAXJDITT. 

(A)  Propertr>  Batates,  aad  Rlvhta  Asal«a> 
ahle. 

{  19.  A  personal  contract  held  not  assign- 
able.—F.  Haag  &  Bro.  v.  Iteichert  (Ky.)  191. 

<B)  Mode  aad   SafltetemeT    o(  AaBtsKaaeat.. 

Parol  acceptance  of  written  assignment  of  land 
contract,  see  Vendor  and  Purchaser,  f  214. 

I  31.  Payment  of  another's  funeral  expenses 
hrld  a  voluntary  payment  and  not  the  purchase 
of  the  creditor's  account. — Cape  Girardeau  Bell 
Telephone  Co.  v.  Hamil's  Estate  (Mo.  App.) 
1103. 

(O  TaUdlty. 

I  64.  Evidence  held  insufficient  to  sustain  a 
finding  that  plaintiff,  at  the  time  he  transfer- 
red his  equity  in  an  assigned  stock  of  goods  to 
his  assignee,  was  imposed  upon. — Heath  v. 
Tucker  (Mo.  App.)  572. 

I  68.  Plaintiff,  having  been  offered  a  rescis- 
sion of  a  contract  of  sale  of  his  equity  to  his 
assignee  for  the  benefit  of  creditors,  and  having 
refused  and  elected  to  treat  the  contract  as  val- 
id, could  not  thereafter  obtain  a  rescission. — 
Heath  v.  Tucker  (Mo.  App.)  572. 

H.   OPERATION  AHD  EFFECT. 

P<-iority   of  assignment  over  garnishment,   see 
Garnishment,  g  201. 

ni.   RIGHTS  AHD  UABIXJTIES  OF 
PARTIES. . 

g  94.  An  assignee  of  a  personal  contract 
heM  entitled  to  recover  thereunder. — ^F.  Haag 
&  Bro.  v.  Reichert  (Ky.)  191. 

{  109.  Effect  of  assignment  of  personal  con- 
tract stated.— K.  Haag  &  Bro.  v.  Reichert  (Ky.) 
191. 

IV.  ACTIONS. 

f  137.  Testimony  held  not  to  prove  an  as- 
signment of  a  contract.— Brown  v.  T.  J.  Moss 
Tie  <Jo.  (Mo.  App.)  11(13. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankrupt^,  gg  214-^303. 

I.  REQmSITES  AND  VAXJDXTT. 

(A)  Kature   aad    Bsseatiala   of  Trasts    for 
Creditors. 

g  12.  A  transfer  is  within  Ky.  St  g  1910 
(Russell's  St.  i  2104).  when  the  transferror 
should  know  under  the  statute,  as  a  reasonable 
man  under  the  circumstances,  that  he  was  in- 
solvent when  the  transfer  was  made,  and  that 
its  effect  would  be  to  prefer  one  creditor  to  an- 
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other.— Union  Trnrt  ft  Savings  Co.  of  Mays- 
ville  V.  Taylor  (Ky.)  196. 

I  14.  A  mortgage  executed  by  an  insolvent  to 
secare  a  debt  secured  by  a  prior  valid  mort- 
gage is  not  within  Ky.  St  |  1910  (Russell's 
St.  {  2104).— Union  Trust  &  Savings  Co.  of 
MaysviUe  v.  Taylor  (Ky.)  19& 

ASSOCIATIONS. 

Judicial  notice  of  associations  and  members 
thereof,  see  Evidence,  i  22. 

Mutual  benefit  insurance  associations,  see  In- 
surance, {§  699-825. 

ASSUMPSIT,  ACTION  OF. 

Particular  implied  contracts  as  grounds  of  ac- 
tion, see  Money  Paid ;    Worlt  and  Labor. 

ASSUMPTION. 

As  to  facts  by  trial  court  in  instructing  jury,  see 
Criminal  Law,  i  761 ;  Trial,  |  191. 

Of  debt  by  purchaser  of  mortgaged  property, 
see  Mortgages,  i  280. 

Of  risk  by  employ^,  see  Master  and  Servant,  {{ 
203-226,  273,  288,  205. 

ATTACHMENT. 

See  Execution ;    Garnishment;    Sequestration. 
Exemptions,  see  Homestead. 

n.   PBOPEBTT  SUBJECT  TO  ATTAOH- 
ICENT. 

Exemptions,  see  Homestead. 

m.  PROCEEDINGS   TO   PBOCVBE. 

(A)   Jnriridlettoii    and    Veane* 

I  74.  Under  Rev.  St.  1009,  g  1751,  snbd.  4,  {{ 
li52,  2306,  2314,  attachment  against  a  nonresi- 
(tint  held  properly  made  in  one  county  in  aid 
ttf  a  suit  in  another. — Sedalia  Nat.  Bank  v. 
Rudert  (Mo.  App.)  1056. 

VI.  PBOCEEDIlfOS   TO   SUPPOBT  OB 
EMFOBCE. 

I  200.  Under  an  order  of  publication  in  at- 
tachment, the  court  held  not  to  have  acquired 
jurisdiction.— Missouri,  K.  &  T.  Ry.  Co.  v.  Mor- 
ris (Mo.  App.)  1027. 

XI.  wBOKann.  attachment. 

ji  368.  An  action  held  in  trespass  and  not 
for  wrongful  attachment,  making  existence  of 
grounds  for  attachment  immaterial.— Central 
Coffee  &  Spice  Co.  v.   Welbom   (Mo.   App.)   2. 

I  376.  An  action  being  in  trespass  and  not 
for  wrongful  attachment,  hdd  error  to  allow 
the  jury  to  consider  damages  sustained  in  de- 
fending an  attachment  suit. — Central  Coffee  & 
Spice  Co.  T.  Welbom  (Mo.  App.)  2. 

{  377.  Punitive  damages  are  recoverable  for 
causing  seizure  of  one's  goods,  knowing  them  to 
be  bis,  under  attachment  against  a  third  per- 
son.—Ontral  Coffee  &  Spice  Co.  y.  Welbom 
(Mo.  App.)  2. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial,  see 
Criminal  I^aw,  U  719-728 ;  Trial,  |{  106-131. 

.\ttorneys  in  fact,  see  Principal  and  Agent. 

Special  counsel  for  state  in  criminal  prosecu- 
tion, see  Criminal  Law,  {  639. 

n.  betaineb  and  authobitt. 

{  70.  An  attorney  appearing  for  a  party  will 
be  presumed  to  have  authority  to  do  so. — Miller 


T.  Continental  Assur.  Co.  of  America  (Mo.) 
1003;  Same  t.  International  Fire  Aaaur.  Co. 
of  America  (Mo.)  1007. 

§  71.  Individual  defendants  against  whom 
judgment  was  rendered  in  proceedings  for  a 
receiver  of  a  corporation  cannot  contest  the  au- 
thority of  attorneys  to  represent  the  corporation 
on  a  motion  to  dismiss  an  appeal. — Miller  v. 
Continental  Assur.  Co.  of  America  (Mo.)  1003 ; 
Same  v.  International  Fire  Assur.  Co.  of  Amer- 
ica (Mo.)  1007. 

I  72.  Where  the  authority  of  attorneys  to 
represent  a  corporation  to  move  to  dismiss  an 
appeal  was  denied,  the  Supreme  Court  could 
receive  proof  of  such  authority  not  within  the 
record.— Miller  v.  Continental  Assur.  Co.  of 
America  (Mo.)  1(X)3 ;  Same  v.  International 
Fire  Assur.  Co.  of  America  (Mo.)  1007. 

IV.  COMPENSATION  AND  LIEN  OF 
ATTOBNET. 

(A)  Fees   and   Other   Reaanaeratloa. 

Effect  of  counterclaim,  see  Set-Off  and  Counter- 
claim, I  58. 

Expenditures  for  counsel  fees  by  executor  or 
administrator,  see  Executors  and  Administra- 
tors, i  111. 

In  action  on  bill  or  note,  see  Bills  and  Notes, 
Si  471,  534. 

In  action  on  separation  agreement,  see  Hus>- 
band  and  Wife,  |  281. 

§  153.  An  attorney  for  a  county  school  su- 
perintendent having  permitted  his  client  to  con- 
tract for  satisfaction  of  a  judgment  recovered 
for  a  wholly  inadequate  sum,  and  the  satisfac- 
tion having  been  set  aside  and  the  judgment  col- 
lected by  the  client's  successor  in  office,  the  at- 
torney was  not  entitled  to  recover  for  his  serv- 
ices in  obtaining  the  judgment. — Board  of  Edi>- 
cation  of  Mercer  County  v.  Rankin  (Ky.)  157. 

i  158.  An  attorney  employed  by  the  attor- 
ney of  record  on  his  own  behalf,  to  assist  in 
the  trial  of  a  case,  held  not  entitled  to  proceed 
in  equity  against  the  attorney  of  record  to  re- 
cover his  compensation.- Smith  v.  Wright  (Mo. 
App.)  683. 

(B)  Uea. 

}  177.  Attorneys  held  entitled  to  liens  under 
the  statute.- Smith  v.  Wright  (Mo.  App.)  683. 

{  177.  An  attorney,  employed  by  the  attor- 
ney of  record,  not  as  agent  of  the  client,  held 
not  entitled  to  a  lien  under  the  statute  for 
his  fees.— Smith  v.  Wright  (Mo.  App.)  683. 

i  180.  Where  attorneys  under  a  contract  for 
a  contingent  fee  filed  a  suit  against  one  of  the 
defendants  for  injuries  to  their  client,  the  filing 
of  the  suit  dispensed  with  the  necessity  of  giv- 
ing such  defendant  notice  of  their  lien  confer- 
red by  Rev.  St.  1909,  t  965.— LaughUn  v.  Ex- 
celsior Powder  Mfg.  Co.  (Mo.  App.)  lia 

i  190.  Where  attorneys  contracted  to  prose- 
cute a  cause  of  action  for  injuries  on  a  con- 
tingent fee  against  joint  tort-feasors,  and  the 
client  thereafter  settled  with  one  who  had  not 
t>een  sued,  the  pleading  of  such  release  as  a  de- 
fense to  the  suit  brought  did  not  render  the 
tort-feasor  sued  liable  to  the  attorneys  for  their 
attorneys'  lien. — Laughlin  v.  Excelsior  Powder 
Mfg.  Co.  (Mo.  App.)  116. 

g  190.  Where  attorneys  had  a  lien  on  their 
client's  cause  of  action  under  Rev.  St.  1909,  fi 
965,  any  act  of  the  defendant  which  destroyed 
the  attorneys'  lien  after  it  attached. made  the 
defendant  liable  to  the  attorneys  in  an  inde- 
pendent action. — Laughlin  v.  Excelsior  Powder 
Mfg.  Co.  (Mo.  App.)  116. 

ATTORNEYS  IN  FACT. 

See  Principal  and  Agent. 
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ATTRACTIVE  NUISANCES. 

Machinery  and  other  things  attractive  to  dtil- 
dren,  see  Negligence,  |  23. 

AUDITA  QUERELA. 

Bill  of  review  in  equity,  see  Elquity,  |  447. 

Relief  against  execution  in  general,  see  Ex- 
ecution, I  163. 

Relief  against  jadgment  b^  equitable  proceed- 
ings, see  Jadgment,  |  446. 

AUTHENTICATION. 

Of  documents  offered  in  evidence,  see  Evidence, 


U  364-376. 
Of  "  ■ 


record  for  purpose  of  review,  see  Criminal 
Law,  I  1106. 

AUTHORITY. 

Of  agents,  see  Principal  and  Agent,  H  62-70. 

Of  attorneys,  see  Attorney  and  Client,  §§  70-72. 

Of  bank  in  malting  collections,  see  Banks  and 
Banking,  {  161. 

Of  brokers,  see  Brokers,  $$  &-11. 

Of  executors  or  administrators,  see  Executors 
and  Administrators,  f  111. 

Of  fiscal  court  to  maintain  highway,  see  High- 
ways, f  106. 

Of  Judges,  see  Judges,  K  29,  30. 

Of  justices  of  the  peace,  see  Justices  of  the 
Peace,  g  43. 

Of  officers  and  agents  of  corporations  in  gen- 
eral, see  Corporations,  SS  306,  398-432. 

Of  trustees,  see  Trusts,  |{  21»-26S. 

To  allow  appeal  or  writ  of  error,  see  Appeal 
and  Error,  |  359. 

To  make  admission  binding  another,  see  Evi- 
dence, H  242-253. 

AUTOMOBILES. 

On  streets,  liabilities  for  injuries,  see  Munici- 
pal Corporations,  |  706. 

Power  of  city  to  prohibit  operation  by  minors, 
see  Municipal  Corporations,  |  703. 

Powers  of  county  board  to  purchase,  see  Counr 
ties,  1 113. 

AUTREFOIS  ACQUIT  AND  CONVICT. 

See  Criminal  Law,  |  162. 

AVOIDANCE. 

Of  cmitract,  see  Contracts,  {  266. 

BAIL 
n.  nr  crxmim axi  pboseoutions. 

i  58.  Under  Rev.  St.  1899,  I  2800  (Ann. 
St.  1906,  p.  1619  [Rev.  St.  1909,  I  5019]),  vari- 
ance between  information  and  recognizance  held 
not  to  affect  validity  of  the  recognizance. — 
State  V.  Mudd  (Mo.)  562. 

i  80.  Under  Rev.  St.  1909,  {f  6130,  6132, 
bail  held  relieved  from  liability  on  recognizance 
on  actual  surrender  of  principal,  notwithstand- 
ing failure  to  deliver  copy  of  recognisance  to 
sherifiF.— State  v.  Mudd  (Mo.)  562. 

{  88.  In  scire  facias  on  recognizance  in  a 
criminal  case,  surety  held  precluded  by  answer 
from  raising  question  of  variance  between  in- 
formation and  recognizance. — State  v.  Mudd 
(Mo.)  562. 

BAILMENT. 

Particular  gpeciei  of  bailmentt,  and  hailmantt 

incident  to  particular  occupationg. 

See  Factots;   Livery  Stable  Keepers;   Pledges. 

Carriage  of  goods,  see  Carriers,  {g  46-185. 

Deposita  in  banks,  see  Banks  and  Banking,  | 

153. 


BANKRUPTCY. 

See  Assignmenta  for  Benefit  of  Creditors. 
Of  employer  affecting  liability   for   compensa- 
tion to  employ^,  see  Master  and  Servant,  {  24. 

m.  AaSIONMEWT,  APMnggTBATIOH. 

AHD  DIBTKIBimON  OF  BAKK- 

BITPT'S  ESTATE. 

(O  Pretereoees  bmA   Trmaafen   by  Baak- 

mpt.   Mid  Attaekmenta  aad 

Other  Ijieaa. 

I  214.  Where  a  factor  purchased  cotton  for 
bankrupts  with  his  own  funds,  and  did  not  ship 
the  cotton  to  the  bankrupts  under  their  instruc- 
tions, l)ecau8e  of  their  bankruptcy,  he  was  enti- 
tled to  sell  it  for  the  best  price  obtainable  and 
charge  them  with  the  loss.— Couturie  v.  Boenach 
(Tex.  Civ.  App.)  413. 

(B)  Actions  by  or  Asalnst  Traatee. 

g  303.  In  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  a  preferential  payment,  evi- 
dence held  sufficient  to  support  a  finding  that 
defendant  had  no  knowledge  of  the  insolvency 
of  his  debtor.— Coaturie  v.  Crespi  CTex.  Civ. 
App.)  257. 

BANKS  AND  BANKING, 
m.  FimoTioxs  ahs  deaukcw. 

(B)  Repreaeatatloa    of    Baalc    by    Oflieera 
aad  Aseata. 

g  116.  Where  a  corporation's  president  was 
also  the  cashier  of  a  bank,  and  as  such  presi- 
dent permitted  the  corporation  to  become  in- 
debted to  the  bank  in  excess  of  its  debt  limit, 
his  knowledge  of  such  limit  would  not  be  im- 
puted to  the  bank. — Randolph  v.  Ballard  Coun- 
ty Bank  (Ky.)  166. 

(C)  Depoalts. 

As  property  of  estate  by  entirety,  see  Husband 

and  Wife,  f  14. 
Limitation  of  actions  to  recover  for  conversion 

of  special  deposits,  see  limitation  of  Actions, 

glOO. 

g  148.  A  payment  of  a  draft  properly  in- 
dorsed by  an  employe  held  valid  as  against  the 
employer. — Texas  Seating  (}o.  T.  Farmers'  ft 
Mechanics'  Nat.  Bank  (Tex.  Civ.  App.)  807. 

g  148.  In  an  action  against  a  bank  for  pay- 
ing diafta  on  forged  indorsements,  no  recovery 
held  authorized  by  the  evidence.— Texas  Seating 
Co.  V.  Farmers'  &  Meclianics'  Nat.  Bank  (Tex. 
Oiv.  App.)  807. 

g  153.  Where  a  bank  bad  no  knowledge  con- 
cerning the  agreement  under  which  a  sjiecial 
deposit  was  made,  its  act  in  thereafter  transfer- 
ring the  amount  to  the  depositor's  general  ac- 
count, which  was  later  overdrawn,  held  not  a 
conversion  of  the  special  deposit — Prosser  v. 
First  Nat.  Bank  (Tex.  Civ.  App.)  781. 

(D)  CoUeotloaa. 

g  161.  A  collecting  bank  to  which  a  check  is 
sent  for  collection  from  another  bank  under  the 
custom  of  Imnks  may  accept  the  drawee  bank's 
check  or  draft,  and  is  not  negligent  in  failing  to 
demand  payment  in  money.— First  Nat  Bank 
V.  First  Nat  Bank  (Tex.  Civ.  App.)  831. 

XV.  NATIOXAI.  BAHXS. 

g  261.  That  the  purchase  bv  plaintiff  na- 
tional bank  of  the  special  tax  bills  sued  on  was 
ultra  vires  is  not  a  defense,  but  can  be  raised 
only  by  direct  proceedings  by  the  government 
—First  Nat.  Bank  of  Independence  v.  Shewal- 
ter  (Mo.  App.)  42. 

g  280.  The  allegation  of  the  petition  in  an 
action   by  a  national   bank  on  a   special   tax 


Topics  &  section  (|)  NUMBERS  in  this  Index  ft  Dec.  *  Am.  Dig.  Kejr  No.  Series,  *  Reporter  Indaxw  scree 


Digitized  by  VjOOQ  IC 


1217 


INDUS-DIGEST 


BlUa  Mid  If  etM 


bill,  that  it  purchased  It  for  a  Talaable  con- 
alderatioii  properly  implies  that  the  parcbaae 
was  one  it  naa  authont7  to  make.— First  Nat. 
Bank  of  Independence  ▼.  Shewalter  (Mo.  App.) 
42. 

BAR. 

Of  action   bj  former  adjndication,   see   Jads- 

ment,  I  619. 
Of  action  by  laches  or  staieneas  of  demand,  see 


Equity,  U  67-n. 
H  action  vy 
tions,  {  170. 


Of  action  ij  limitation,  see  Limitation  of  Ac- 


Of  allowance  to  aurvivInK  wife,  husband,  or 
children  from  estate  of  decedent,  see  E^zecu- 
tors  and  Administrators,  |  189.    ' 

BARROOMS. 

See  Intoxicating  Liquors. 

BASE  FEE. 

Constmction  of  wills,  see  Wills,  i  flOS. 

BAWDYHOUSE. 

See  IMsorderly  House. 

BENEFICIAL  ASSOCIATIONS. 

Mntnal  benefit  insurance  association,  see  In- 
surance, 11  690-82&. 

BENEFICIARIES. 

Of  insurance,  see  Insurance,  f  787. 
Of   trust,  see  Trusts. 

BENEFITS. 

Mutual  benefit  insurance,  see  Insurance,  (  787. 

BENEFIT  SOCIETIES. 

See  Insurance,  U  099-82S. 


BEQUESTS. 


See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  S  398;  Evidence,  {{  158- 
174. 

BETTERMENTS. 

Compensation  for  improvements  in  trespass  to 

try  title,  see  Trespass  to  Try  Title,  §  56. 
Improvement    of    highways,    see    Highways,    { 

Liens  for  improvements  on  real  estate,  see  Me- 
chanics' Liens. 

Public  improvements,  see  Highways;  Levees; 
Municipal  Corporations,  f|  847-647. 

BEHING. 

See  Oaming. 

BIAS. 

Of  medical  expert,  see  Evidence,  |  600. 

BIGAMY. 

I  Z.  Under  Rev.  St.  1900,  {f  4720,  4721,  the 
mere  belief  of  a  man  charged  with  bigamy  that 
his  former  wife  liad  been  divorced  held  not  a 
defense.— State  v.  Trainer  (Mo.)  628. 

S  &  On  a  trial  for  bigamy,  a  fact  htid  ad- 
missible to  aid  the  jury  in  fixing  the  punish- 
ment.—State  V.  Trainer  (Mo.)  528. 


BILL 

Introduction  and  passage  of  legislative  billf, 
see  Sutntea,  |  6. 

BILL  OF  EXCEPTIONS. 

See  Criminal  Law,  S|  1090-1094 ;  Exceptions, 
Bill  of. 

BILL  OF  REVIEW. 

Se«  Bquit7,  |  44T. 

BILL  OF  RIGHTS. 

See  Constitutional  Law. 

BILLS  AND  NOTES. 

Aa  memorandum  of  contract  within  statute  of 
frauds,  see  Frauds,  Statute  of,  8  103. 

Aa  property  of  estate  by  entirety,  see  Husband 
and  Wife,  S  14. 

Competency  as  witness  of  party  to  note,  see 
Witnesses,  {  140. 

Presentation  as  claim  against  estate  of  dece- 
dent, see  Executors  and  Administrators,  S 
224. 

Set-off  against  administrators,  see  Executors 
and  Administrators,  {  4.S4. 

I.  REQUISITES  AHD  VAXiIDITT. 
(F)  Valldltr. 
I  107.    Under  Ky.   St   $f  4215,  4216  (Rus- 
sell's St  H  6159,  6168),  held,  that  a  note  given 
for  patent  rights  was  not  void  in  the  bands  of 
a  purchaser  for  value,  because  the  words  "Ped- 
dler's Note"  were  not  written  across  its  face, 
as   required   by   section   4223  (Russell's   St.   | 
1800).— National  Bank  of  the  Republic  v.  Cur- 
,  rent  (Ky.)  479. 

n.    OONSTBVCTION  AND  OPEBATIOir. 

I  126.  Where  a  blank  for  the  rate  of  interest 
in  a  note  was  filled  by  drawing  a  line  throngli 
the  space  left  for  the  rate  per  cent,  if  such  fill- 
ing of  the  blank  be  regaiued  as  a  patent  am- 
biguity, it  would  indicate  that  no  interest  was 
to  be  paid.— Couturie  ▼.  Roensch  (Tex.  Civ. 
App.)  413. 

V.  RIGHTS  Ain>  XJABUJTIES  ON  IN- 
DORSEBCENT  OR  TRANSFER. 

(D)  Bon«  Fide  Pareliaaer*. 

I  334.  An  indorsee  of  note  procured  by  fraud 
who  holds  funds  of  payee  held  not  entitled  to 
recover  of  maker.— Union  Nat  Bank  v.  Menefee 
(Tex.  Civ.  App.)  822. 

I  335.  A  purchaser  of  notes  heU  to  take 
them  burdened  with  an  obligation  which  must 
be  fulfilled  before  he  may  collect  them. — Cun- 
ningham v.  Toye  (Ark.)  062. 

VII.  PAYMENT  AND  DISCHARGE. 

Payment  of  forged  or  altered  paper  by  bank, 

see  Banks  and  Banking,  f  14s. 
Rights,  duties,  and  liabilities  of  bank  receiving 

bill   or   note   for   collection,   see   Banks  and 

Banking,  |  161. 

Vm.  ACTIONS. 

Counterclaim,  see  Set-Off  and  Counterclaim,  U 

35,  58. 
Set-off  against   administrators,  see   Executors 

and  Administrators,  {  434. 
SuflSclency  of  evidence  in  acUon  of  replevin, 

see  Replevin,  {  72. 

I  471.  In  an  action  on  certain  notes  plain- 
tiff held  not  entitled  to  recover  attorneys^  fees. 
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where  the  petition  failed  to  allege  the  date  when 
the  notes  were  placed  in  the  bands  of  attor- 
neys for  collection.— Ward  v.  Boydston  (Tex. 
Civ.  App.)  788. 

{  48S.  Where  the  answer  denying  liability 
in  an  action  on  a  note  was  not  sworn  to,  the 
execution  of  the  note  was  admitted. — First  Nat. 
Bank  v.  Asel  (Mo.  App.)  110,  111. 

i  499.  The  burden  is  on  defendant  in  an  ac- 
tion on  a  note  to  show  that  the  debt  represent- 
ed thereby  has  been  paid.— Paine  t.  Levy  (Ky.) 

{  517.  Evidence  in  an  action  on  a  note  held 
to  sustain  a  finding  for  defendant  on  defense 
of  non  est  factum.— Dillender  v.  Lester  (Mo. 
App.)  1041. 

S  518.  Evidence  in  an  action  on  a  note  held 
to  sustain  a  finding  for  defendant  on  defense 
of  want  of  consideration.— Dillender  v.  Lester 
(Mo.  App.)  1041. 

f  525.  Evidence  held  to  support  a  finding 
that  a  purchaser  of  notes  was  not  an  innocent 
purchaser.— Cunningham  v.  Toye  (Ark.)  962. 

S  527.  In  an  action  on  a  note,  where  it  was 
claimed  that  the  note  had  been  paid  by  the  de- 
livery of  crop  mortgaged  to  secure  it,  evidence 
held  to  warrant  a  finding  that  the  note  had  not 
been  paid  or  the  crop  delivered.— Olass  v.  CHn* 
cinnati  Tobacco  Warehouse  Co.  (Ky.)  897. 

I  527.  Evidence  in  an  action  on  a  note  held 
not  to  show  payment. — ^Paine  v.  Levy  (Ky.) 
1160. 

I  534.  In  an  action  on  vendor's  lien  notes, 
plaintiff  held  not  entitled  to  recover  attorneys 
fees  stipulated'  for  on  an  offset  for  improvements 
which  were  falsely  represented  to  be  located  ob 
the  land  and  included  in  the  sale. — Ward  v. 
Boydston  (Tex.  Civ.  App.)  786. 

BIRTH. 

Of  child,  aa  affecting  revocation  of  will,  see 
Wills,  S  191. 


See  Threats. 


BLACKMAIL 
BOARDS. 


Highway  boards,   see  Highways,   §{  93,  94. 
Levee  boards,  see  Levees,  {  6. 
Of  park  commissioners,   see  Municipal  Corpo- 
rations, i  747. 

BONA  FIDE  PURCHASERS. 

From   persons   of    nnsonnd   mind,    see   Insane 

Persons,  {  61. 
Of  bills  or  notes,  see  Bills  and  Notes,  H  334, 

835. 
Of  mortgaged  property,  see  Chattel  Mortgages, 

f  153. 
Of  real  property  in  general,  see  Vendor  and 

Purchaser,  f  230. 

BONDS. 

Contractor's  bonds,  see  Municipal  Corporations, 

5  347. 
For  payment  of  claims  by  insurance  company, 

see  Insurance,  {  8. 
Municipal  bonds,  see  Municipal  Corporations, 

School  district  bonds,  see  Schools  and  School 

Districts,  {  97. 
Sureties  on  bonds,  see  Principal  and   Surety. 

Bond$  for  performance  of  iutiet  of  trutt  or 

office. 
See    Executors    and    Administrators,    |    687; 

Sheriffs  and  Constables,  f  157. 
School    contractor's    bond,    see    Schools    and 

School  Districts,  |  81. 


Bond*  in  fuiioial  froeeedhtga. 
See  Bail. 
Appeal  or  writ  of  error  in  general,  see  Appeal 

and  Error,  !  376;    Criminal   I^iw,   |  1076; 

Justices  of  the  Peace,  {  191. 

H.   OON8TBUCTION  AND  OPEBATIOK. 

I  50.  Obligors  in  a  statutory  bond  are  pre- 
sumed to  have  known  the  terms  of  the  statute, 
and  to  have  bound  themselves  in  reference  there- 
to.—Crawford  V.  Oxark  Ins.  Co.  (Ark.)  951. 

{  50.  Statutory  bonds  executed  in  tke  form 
prescribed  by  the  statute  must  be  conatmed  as 
though  the  statute  were  written  in  them  a 
respects  the  rights  of  principal  and  surety.— 
Crawford  v.  Ozark  Ins.  Co.  (Ark.)  961. 

BOOKS. 

Assessment  books,  see  Taxation,  f  446. 

BOOKS  OF  ACCOUNT. 

Evidence  preliminary  to  introduction  in  evi- 
dence, see  Evidence,  {  376. 

BOROUGHS. 

See  Municipal  Corporations. 

BOUNDARIES. 

Of  city,  see  Municipal  Corporations,  |  29. 

Of  school  district,  see  Schools  and  School  Dis- 
tricts, H  32-39. 

Requirement  of  statute  of  frauds  affertinf! 
agreement  as  to,  see  Frauds,  Statute  of,  {  70. 

Z.  DS80KIPTI0N. 

f  3.  Discrepancy  between  calls  of  patent  and 
surveyor's  plat  heid  not  proof  of  mistake  which 
would  render  the  plat  controlling.— Hall  v.  Pntt 
(Ky.)  900. 

n.  EVn>SX0E,A80ERTAIinfE]fT.Ain> 
E8TABU8HMEHT. 

Declaration,  see  Evidence,  f  274. 

f  37.  Evidence  held  not  sufficient  to  establi«b 
prima  facie  that  the  land  in  controversy  vu 
not  within  the  exclusions  referred  to  in  a  pat- 
ent.—Comett  V.  Burehfield  (Ky.)  466. 

S  41.  In  trespass  to  try  title  involving  a  dis- 
puted boundary  line,  a  request  to  charge  hrli 
properly  covered  by  instructions  given.— Car- 
uthers  v.  Hadley  (Tex.  Civ.  App.)  757. 

i  47.  Owner  of  land  inducing  purchase  from 
third  person  held  estopped  to  deny  title  as 
against  purchaser.- Hall  v.  Pratt  (Ky.)  900. 

t  48.  Under  certain  conflicting  conveyances. 
held,  that  there  could  be  no  apportionment  of 
the  land  between  grantees.— Vance  v.  Gray  (Ky.) 
181. 

BOUNTIES. 

See  Pensions. 

BRAKEMAN. 

Conductor  and  brakemen  as  fellow  servants, 
see  Master  and  Servant,  g  185. 

BREACH. 

Of  conditions  of  deeds,  see  Deeds,  |  100. 

Of  conditions  of  insurance  policies,  see. Insur- 
ance, 8!  323-367,  748. 

Of  contract  in  general,  see  Contracts,  U  2S(^ 
305. 

Of  contract  of  sale,  see  Sales,  M  166-181;  Ven- 
dor and  Purchaser,  {}  133-137. 
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Brokiers 


Of  contract  of  sale  as  ground  for  reseiwion, 

Bee  Sales,  |  119. 
Of  coTenant,  see  Covenants,  |  ISO. 

BRIBERY. 

In  local  option  elections,  see  Intoxicating  Ua- 
8,  8  37 


uors,  S  37. 


BRIDGES. 


Obstrnctlon  of  water  courses,  see  Waters  and 
Water  Courses,  {  171. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, f  762. 

BROKERS. 

See  Factors. 

Insurance  brokers,  see  Insurance,  U  77-90. 
Listing  of  land  with  broker  by  county  as  crea- 
tion of  debt,  see  Connties,  f  152. 

n.  zaoPLO'mEifT  axd  authobitt. 

18.  In  an  action  for  brokers'  commissions, 
evidence  held  to  sustain  a  finding  that  plaintifFs 
were  employed  to  secure  the  property  for  de- 
fendants and  that  plaintiCFs  were  entitled  to 
commissions.— Davis  v.  Gross  (Mo.  App.)  83. 

I  11.  A  contract  for  the  exclusive  selling 
agency  of  certain  oil  held  not  broken  by  sales 
made  by  the  principal.— Gay  Oil  Co.  v.  Musko- 
gee Oil  Refining  Co.  (AA.)  638. 

i  11.  The  burden  of  oroving  damages  from 
a  breach  of  contract  held  to  M  upon  the  one 
claiming  them. — Gay  Oil  Co.  v.  Aluskogee  Oil 
Kefining  Co.  (Ark.)  639. 

m.  DITTIES  AHD  T.TABTT.TTIE8  TO 
PBnrOIPAI.. 

i  38.  E}vidence  held  to  show  that  a  broker 
sold  land  for  $200  leas  than  he  was  offered.— 
Brown  t.  Carpenter  (Ky.)  1150. 

IV.  COMPENSATION  AND  I.IEN. 

I  40.  A  broker  effecting  a  sale  of  real  estate 
may  not  recover  commissions  therefor  unless 
be  had  authority  to  act  as  agent  in  the  matter. 
— Loomis  V.  Broaddus  &  Leavell  (Tex.  Civ. 
App.)  743.    • 

{  49.  A  broker  suing  on  contract,  and  not 
on  quantum  meruit  for  bis  services,  cannot  re- 
cover without  showing  compliance  with  the  con- 
tract or  that  he  was  prevented  from  executing 
it  by  his  principal. — Clark  v.  Asbury  (Tex.  Civ. 
App.)  286. 

g  53.  To  entitle  a  real  estate  broker  to  his 
commission,  he  must  be  the  procuring  cause  in 
finding  a  purchaser.— Crain  v.  Miles  (Mo.  App.) 
52. 

{  53.  In  an  action  for  brokers'  commissions, 
plaintiff  held  not  entitled  to  commissions.- 
Clegg  v.  Mayer  (Tex.  Qv.  App.)  386. 

I  55.  Where  an  agent  sets  on  foot  a  sale  of 
property  which  wholly  fails,  and  after  such 
failure  another  agent  makes  the  sale,  the  first 
agent  is  not  entitled  to  compensation.— Crain  v. 
Miles  (Mo.  App.)  52. 

I  55.  Where  the  owner  authorizes  more  than 
one  agent  to  sell,  the  commission  l>elongB  to  the 
agent  who  procures  a  purchaser,  though  anoth- 
er agent  closes  the  deal.— Crain  v.  Miles  (Mo. 
App^  52. 

I  55.  Brokers  procuring  a  purchaser  were 
entitled  to  commissions,  though  the  deal  was 
closed  by  the  agent  for  the  purchaser.- Frit- 
ter V.  Pendleton  (Tex.  Civ.  App.)  1180. 


I  56.  Where  a  broker  fails  to  get  his  offer 
within  the  terms  of  his  authority,  and  the  pur- 
chaser buys  the  same  on  less  terms,  the  br^er 
is  not  entitled  to  commission. — Ciain  t.  Miles 
(Mo.  App.)  52. 

i  56.  Giving  exclusive  agency  does  not  of  it- 
self preclude  the  principal  from  making  a  sale. 
-Clark  V.  Asbury  (Tex.  Civ.  App.)  286. 

§  56.  A  broker  employed  to  procnre  a  pur- 
chaser of  real  estate  htid  entitled  to  commis- 
sions where  he  produces  a  purchaser  who  makes 
a  contract  with  the  owner,  irrespective  of  mat- 
ters affecting  only  the  parties  to  that  contract. 
—Loomis  V,  Broaddus  &  Leavell  (Tex.  Civ. 
App.)  748. 

I  37.  A  broker  employed  to  find  a  purchaser 
of  land  held  not  to  have  c<Hnplied  with  the  con- 
tract.—Clark  v.  Asbury  (Tex.  Civ.  App.)  2S8. 

I  57.  A  broker  to  procure  a  purchaser  held 
required  to  show  that  he  found  a  purchaser 
ready,  willing,  and  able  to  purchase  on  the 
terms  specified  in  the  contract  of  employment, 
unless  tne  buyer  produced  by  him  agrees  with 
the  owner  on  different  terms. — Loomis  v.  Broad- 
dus &  I>eavell  (Tex.  Civ.  App.)  743. 

i  61.  Broker  held  not  entitled  under  the  cir- 
cumstances to  recover  of  executors  compensa- 
tion for  procuring  a  purchaser  of  property. — 
Roberts  v.  Holland  (Tex.  Civ.  App.)  810. 

jl  71.  A  contract  by  a  county  to  list  land 
with  a  broker  for  sale  at  $4  an  acre  net  to  the 
county  construed.— Sandifer  v.  Foard  County 
(Tex.  av.  App.)  823. 

I  75.  Rights  of  a  brcdcer  to  compensation 
held  to  become  fixed  at  the  time  of  sale.— F. 
Haag  ft  Bro.  v.  Reichert  (Ky.)  191. 

V.  ACTIONS  rOK  COMPENSATION. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  {  1067. 

{  79.  If  a  broker  is  entitled  to  recover  any 
compensation  on  a  sale  made  by  hi»  principal 
on  terms  differing  from  those  set  forni  in  his 
contract,  he  must  sue  upon  a  quantum  meruit 
and  not  on  the  contract. — darit  v.  Asbury  (Tex. 
Civ.  App.)  286. 

I  82.  In  an  action  for  commissions  for  the 
sale  of  land,  held,  that  there  was  no  variance 
between  the  pleadings  and  proof.-:Fritter  v. 
Pendleton  (Tex.  Civ.  App.)  1186. 

i  84.  Under  a  certain  contract  for  purchase 
of  timber,  held,  that  a  broker  could  not  recover 
commissions  in  the  absence  of  evidence  showing 
the  amount  of  timber  that  the  purchaser  was 
compelled  to  take  under  the  contract. — Saunders 

V.  Montgomery  (Tex.  C3v.  App.)  775. 

i  85.  In  an  action  for  brokers'  commissions 
for  securing  property  at  a  partition  sale,  evi- 
dence that  plaintiffs  agreed  not  to  have  any  oth- 
er bidders  at  the  sale  than  defendants  held  ad- 
missible.— Davis  T.  Gross  (Mo.  App.)  83. 

I  85.  In  an  action  for  brokers'  commissions, 
evidence  that  one  of  the  plaintiffs  at  a  public 
sale  of  the  property  stopped  an  adverse  bidder 
held  admissible.- Davis  v.  Gross  (Mo.  App.)  83. 

S  88.  In  an  action  to  Recover  commissions 
for  effecting  the  sale  of  land,  held,  that  whether 
the  plaintiff  was  the  procuring  cause  of  the 
sale  was  for  the  jury.-— Gould  v.  St  John  (Mo. 
App.)  57& 

VI.  BIGHTS,  FOWEBS,  AND  UABUJ. 
TIES   AS   TO  THIBD  PEBSONS. 

i  97.  Payment  by  plaintiff  to  principal  of  in- 
terest on  full  amount  of  loan  Aeld  not  to  enti- 
tle him  to  recover  part  of  loan  retained  by  brok- 
er pending  removal  of  defects  in  title  to  land 
offered  as  security.— Peters  v.  Carroll  (Mo. 
App.)  49. 
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I  97.  Plaintiff  held  not  entitled  to  recover  of 
loan  broker  part  of  loan  retained  pendinc  re- 
moTal  of  defects  in  title  to  land  offered  by  plain- 
tiff as  secarity.— Peters  y.  Carroll  (Mo.  App.)  40. 

BROTHEL. 

See  Disorderly  Honse. 

BUGGERY. 

See  Sodomy. 

BUILDING  CONTRACTS. 

Liens  for  lalior  and  materials,  see  Mechanics' 
liens. 

BUILDINGS. 

Fixtures,  see  Blxtures. 

Lien  for  construction  or  repair,  see  Mechanics' 
Liens. 

BURDEN  OF  PROOF. 

In  civil  actions,  see  Evidence,  i  04. 

BURGLARY. 

Capacity  of  minor  to  commit  burglary,  see  In- 
fants, {  66. 

H.  PBOSEOITTION  AITS  PUKISHMENT. 

Instrnctions   as  to   presumptions  of  innocence 
in  prosecution  of  minor,  see  Infants,  |  68. 

I  36.  In  a  prosecution  for  burglary,  certain 
evidence  held  admissible.— Holland  v.  State 
(Tex.  Cr.  App.)  693. 

I  41.  Evidence  in  a  prosecution  for  burglary 
had  to  sustain  a  finding  that  defendant  entered 
the  building  for  the  purpose  of  committing  theft 
— Ragsdale  v.  State  (Tex.  Cr.  App.)  234. 

I  41.  E^videnoe  held  to  support  a  conviction 
of  burglary^Hayden  t.  State  (Tex.  Cr.  App.) 
708. 

{  46.  Charge  given  in  a  burglary  prosecution 
held  to  require  a  finding  of  all  of  the  elements 
of  theft  in  order  to  convict,  so  that  the  court 
was  not  required  to  technically  define  theft  in 
another  charge  or  paragraph. — Ragsdale  v. 
State  (Tex.  Cr.  App.)  234. 

I  46,  Where,  in  a  prosecution  for  burglariz- 
ing a  store,  there  was  no  explanation  of  ac- 
cused's possession  of  the  stolen  goods,  the  court 
properly  refused  to  charge  the  law  as  to  pos- 
session of  stolen  property. — Holland  v.  State 
(Tex.  Cr.  App.)  6»S. 


Regulation  of  conduct  of  business  as_  regulation 

61. 


BUSINESS. 

„ _  .induct  of  busim 

of  commerce,  see  Commerce,  SS  SS-61 

BYSTANDERS. 

Misconduct  ground  for  discharge  of  Jury,  see 
Jury,  {  148. 

CALENDARS. 

(Computation  of  time,  see  Time. 

CALLS. 

In  deeds,  see  Boundaries,  §  3. 

CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  Title. 

Of  contracts  of  sale,  see  Sales,  i  119. 

Of  tax  deeds,  see  Taxation,  §i  790-816. 


Setting  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, t  249. 

ZZ.  PBOOEEDINOS  AITO   REUEF. 

I  37.  A  petition  for  rescission  by  a  vendor 
held  not  insufficient.— Campbell  v.  Kerrick  (Ky.) 
186. 

f  45.  A  vendor's  executor  suing  to  cancel  a 
deed  for  fraud  need  show  no  tide  other  than 
that  conveyed. — Rankin  v.  Rankin  (Tex.  Civ. 
App.)  392. 

CANDIDATES. 

For  office,  defamatioa,  see  Libel  and  Slander, 
S48. 

CAPITAL 

Corporate  capital  in  general,  see  O>rporationt, 
K  104-121.  »         -  »~        -* 

CARELESSNESS. 

See  Negligence. 

CARNAL  KNOWLEDGE. 

See  Rape;   Seduction;    Sodomy. 

CARRIERS. 

As  employers,  see  Master  and  Servant. 

Construction,  regulation  and  operation  of  rail- 
road in  general,  see  Railroads. 

Construction,  regulation,  and  operation  of  street 
railroads  in  general,  see  Street  Railroads. 

Construction,  regulation,  and  operation  of  tele- 
graph and  telephone  lines,  see  Telegraplis 
and  Telephones. 

I.  OONTBOL  AmD  BEOirZ.ATIOM  OF 
COMMON  CABBIERS. 

Regulation  of,  as  regulation  of  oommeroe,  see 
Commerce,  H  33-40. 

<B)  Intentst*  and  laternatlonal  Traas> 
portmtlon. 

Regualtion  by  state  as  interference  witli  inte^ 
state  commerce,  see  Commerce,  H  33-40. 

n.   OABBIAOE  OF  00008. 

Regulation,  as  regulation  of  commerce,  set 
Commerce,  {|  33-40. 

(B)   Bill*  of  IaWuUhk,  Shipping  Receipts, 
and  Special  Contracts. 

I  46.  Ordinarily  a  shipment  contract  is  gov- 
erned by  the  laws  of  the  state  where  it  is  made. 
—Lord  &  Bushnell  Co.  v.  Texas  ft  N.  O.  R.  Co. 
(Mo.  App.)  111. 

(C)  Caatody  aad  Control  of  Goods. 

{  73.  A  shipiter  has  the  right  to  stop  or  di- 
vert a  car  at  an  intermediate  point. — Lord  r. 
Bushnell  Co.  v.  Texas  &  N.  O.  B.  Co.  (Mo, 
App.)  111. 

ID)  Tranaportatioa  aad  Dellverr  kr 
Carrier. 

I  79.  A  carrier  must  conform  trf  the  shipper's 
routing  directions,  except  as  to  perishable  goods, 
where  conformity  would  cause  injar?  to  the 
shipment. — Lord  &  Bushnell  Co.  v.  Texas  &  N. 
O.  R.  Co.  (Mo.  App.)  111. 

I  86.  The  carrier  mnst  observe  directions  as 
to  whom  freight  shall  be  delivered. — Ginnochio- 
Jones  Fruit  Co.  v.  Missouri,  K.  &  T.  Ry.  Co. 
(Mo.  App.)  1028. 

I  87.  A  'consignor  of  fruit  to  his  order  ij 
bound  to  have  some  one  at  destination  to  re- 
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Carrier* 


wive   It— GlnnocMo-JoneB  Fruit   Co.    ▼.    MIs- 
»ourl,  K.  A  T.  Ry.  Co.  (Mo.  App.)  102& 

I  89.    A  carrier  held  not  liable  for  coDTersion 

.  on  sale  of  serishaUe  fright,  under  Comp.  Lawa 

1909,  I  466,  on  failure  of  consignee  to  accept 

same.— Glnnochio-Jones  Fruit  Co.  v.  Missouri, 

K.  &  T.  Ry.  Co.  (Mo.  App.)  1028. 

(F)  Ijoaa  of  or  laJiuT  to  Oooda. 

I  110.  Where  a  carrier  is  misled  as  to  the 
value  of  goods,  and  is  not  notified  of  their  char- 
acter by  the  shipper,  held,  that  it  is  not  liable 
for  their  exceptional  value  if  lost.— Galveston, 
H.  &  &  A.  Ry.  Co.  V.  Quilhot  (Tex.  Civ.  App.) 
201. 

i  110.  The  shipment  of  silverware  and  ex- 
pensive china  in  a  box  and  barrel  is  not  so  un- 
usual, nor  is  their  value  so  extraordinary  as  to 
require  the  shipper  as  a  matter  of  law  to  give 
notice  to  the  carrier  of  their  nature  and  value. 
—Galveston.  H.  ft  S.  A.  Ry.  Co.  v.  Quilhot  CTex. 
Civ.  App.)  261. 

(  113.  When  the  risk  of  a  common  carrier 
of  goods  attaches  stated.— American  Lead  Pendl 
Co.  T.  Nashville,  C.  &  St.  L.  Ry.  (Tenn.)  613. 

I  121.  A  common  carrier  is  not  liable  for 
the  loss  of  goods  caused  by  the  shipper's  act.— 
American  Uead  Pencil  Co.  v.  Nashville,  C.  ft 
St  I/.  Ry.  (Tenn.)  613. 

{  123.  The  act  of  a  shipper's  employ^  held 
the  proximate  cause  of  the  destruction  by  fire 
of  the  car  containing  the  shipper's  goods. — 
American  Lead  Pencil  Co.  v.  Nashville,  C.  ft 
St.  L.  Ry.  (Tenn.)  6ia 

{  132.  Where  goods  are  damaged  by  fire 
occurring  upon  premises  under  control  of  a  com- 
mon earner,  the  carrier  Is  presumed  to  be  neg- 
ligent— Southern  Pacific  (Jo.  v.  Weatherford 
Cotton  Mills  (Tex.  Civ.  App.)  778. 

8  132.  In  an  action  against  a  carrier  for 
damage  to  goods  by  fire  while  in  its  control,  ev- 
idence held  insufficient  to  overcome  the  pre- 
sumption of  negligence.— Southern  Pacific  Co. 
V.  Weatherford  Cotton  Mills  (Tex.  Civ.  App.) 
778. 

I  134.  In  an  action  for  loss  of  silverware 
and  china  en  route  which  were  packed  in  a  box 
and  barrel,  evidence  held  to  sustain  a  finding 
that  the  railroad  company's  agent  was  not  mis- 
led as  to  the  character  or  value  of  the  goods. — 
Galveston,  H.  ft  S.  A.  Ry.  Co.  v.  Quilhot  (Tex. 
Civ.  App.)  261. 

(H)  I,imItatton  of  Uabilitr. 

I  159.  A  stipulation  in  a  shipping  contract 
requiring  notice  of  a  claim  for  injuries  held 
valid.— McKlnstry  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Mo.  App.)   1061. 

(I)  Coamcotias  Carriers. 

I  173.  An  Initial  carrier's  liability  respecting 
freight  may  be  extended  beyond  Its  line  by  spe- 
cial contract.- Lord  ft  Bushnell  Co.  t.  Texas  & 
N.  O.  R.  Co.  (Mo.  App.)  111. 

I  173.  A  shipper  suing  on  a  contract  for 
through  shipment  can  recover  for  a  connecting 
carrier's  failure  to  comply  with  a  routing  direc- 
tion preventing  a  diversion  of  the  shipment  as  a 
negligent  breach  of  defendant's  contract  obliga- 
tion.—Lord  ft  Bushnell  Co.  v.  Texas  ft  N.  O.  R. 
Co.  (Mo.  App.)  111. 

I  173.  An  initial  carrier's  obligation  to  car- 
ry freight  beyond  its  line  can  he  shown  by  us- 
age or  conduct — Ix>rd  ft  Bushnell  Co.  t.  "rexas 
ft  N.  O.  R.  Co.  (Mo.  App.)  IIL 

i  174.  An  initial  carrier  held  to  perform  its 
duty  by  delivering  freight  to  connecting  carrier. 
—Lord  ft  BushneU  Co.  v.  Texas  ft  N.  O.  It.  Co. 
(Mo.  App.)  111. 

{  177.  A  domestic  law  making  an  initial  car- 
rier liable  for  negligence  of  connecting  carriers 


does  not  apply  to  a  contract  of  shipment  made 
in  another  state.- Lord  ft  Bushnell  Co.  v.  Texas 
ft  N.  O.  R.  Co.  (Mo.  App.)  111. 

f  177.  Under  the  interstate  commerce  act 
(Act  Cong.  Feb.  4,  1887.  c.  104.  8  20,  24  Stat 
386  [U.  S.  Comp.  St  1901,  p.  31691,  amended 
by  Act  Cong.  June  29,  1906,  a  3691,  I  7,  34 
Stat.  596  [U.  S.  Comp.  St  Supp.  1909,  p. 
1166]),  an  initial  carrier  of  an  Interstate  dilp- 
ment  held  liable  for  any  injury  occurring  on  the 
line  of  the  connecting  carrier,  though  ue  con- 
necting carrier  is  not  liable  for  tnjn^  on  the 
line  of  the  initial  carrier.— Otricfa  v.  St.  Louis, 
I.  M.  ft  S.  Ry.  Co.  (Ma  App.)  666. 

I  177.  Where  carriers  forming  a  continuous 
line  contract  to  earn  through  for  a  single  price, 
they  are  jointly  and  severally  liahle  for  Injury 
to  the  freight  on  any  part  of  the  route. — Otricn 
V.  St  Louis,  I.  M.  ft  S.  Ry.  Go.  (Mo.  App.) 
665. 

f  177.  Carriers  on  connecting  routes  held 
partners.- Otrich  v.  St  Louis,  I.  M.  ft  S.  Ry. 
Co.  (Mo.  App.)  665. 

I  180.  Effect  of  initial  carrier's  contract  lim- 
iting its  liability  stated. — Lord  ft  Bushnell  Co. 
V.  Texas  ft  N.  O.  R.  Co.  (Mo.  App.)  111. 

i  180.  A  contract  held  one  for  through  ship- 
ment, rendering  an  initial  carrier  liable  for  neg- 
ligence of  a  connecting  carrier. — Lord  ft  Bush- 
nell Co.  T.  Texas  ft  N.  O.  R.  Co.  (Mo.  App.j 

I  180.  Act  Cong.  June  29,  1906,  c.  3591,  §  7, 
.34  Stat.  695  (U.  S.  Comp.  St  Supp.  1909,  p. 
]16(i)  amending  Hepburn  Commerce  Act  Feb.  4, 
18S7,  c.  104,  I  20,  24  Stat  386  (U.  S.  Comp. 
St.  1901,  p.  3169),  so  far  as  it  makes  an  initial 
carrier  in  case  of  shipments  from  one  state  to 
another  liable  for  the  defaults  of  connecting  car- 
riers, has  no  application  to  a  shipment  from 
Texas  to  a  foreign"  country. — Houston  B.  ft  W. 
T.  Ry.  Co.  V.  Inman,  Akerg  ft  Inman  (Tex.  Civ. 
App.)  275. 

{  180.  A  state  statute  restricting  the  right 
of  a  common  carrier  to  limit  its  liability  has  no 
application  to  a  shipment  from  a  point  withjii 
the  state  to  a  foreign  country. — Houston  K  ft 
W.  T.  Ry.  Co.  V.  Inman.  Akers  ft  Inman  (Tex. 
av.  App.)  275. 

t  180.  Where  an  initial  carrier  accepted  cot- 
ton for  transportation  to  Germany,  It  was  en- 
titled to  limit  its  liability  to  loss  or  damage  oc- 
curring on  its  own  line.— Houston  E.  &  W.  T* 
Ry.  (%.  V.  Inman,  Akers  ft  Inman  (Tex.  Civ. 
App.)  275. 

<  180.  Under  Act  0>Dg.  June  29,  1906,  c. 
3591,  8  7,  34  Stat  595  (U.  S.  Comp.  St  Supp. 
1909,  p.  1166),  a  stipulation  exempting  a  car- 
rier from  liability  for  loss  or  damage  to  goods 
by  fire  held  without  effect.— Southern  Pacific 
Co.  V.  Weatherford  CV>tton  Mills  (Tex.  Civ. 
App.)  778. 

S  184.  Variance  between  allegation  and  proof 
on  a  shipment  contract  held  Immaterial.— Lord 
ft  Bushnell  Co.  v.  Texas  ft  N.  O.  R.  Co.  (Mo. 
App.)  111. 

f  185.  A  shipper  of  an  interstate  shipment 
to  maintain  a  joint  liability  against  the  initial 
and  connecting  carriers,  has  the  burden  of 
showing  that  the  damage  to  the  shipment  was 
caused  by  the  connecting  carrier.— Otrich  v.  St 
Louis,  I.  M.  ft  S.  Ry.  Co.  (Mo.  App.)  665. 

m.  OABBIAOS  OF  UVB  STOCK. 

Interstate  commerce  regulations,  see  Commerce, 

8  61. 
Opinion  evidence  in  action  for  injuries  to  live 

stock  in  transportation,  see  Eividence,  |  644. 
Parol  evidence  to  explain  contract,  see  Evidence, 

8  4.50. 

8  203.  A  stipulation  in  a  shipping  contract 
executed   in   Iowa  for   transportation  of  sto<& 
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from  Iowa  to  Missonr!  held  gOTemed  by  law  of 
Iowa.— McKinstiy  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Mo.  App.)  1061. 

I  206.  A  carrier  handling  a  shipment  of  liTe 
stock  in  the  usual  and  ordinary  conrae  of  busi- 
ness complies  with  the  law.— Otrich  v.  St.  Lou- 
is, I.  M.  &  S.  Ry.  Co.  (Mo.  App.)  665. 

I  205.  That  live  stock  was  partly  loaded  and 
the  remainder  placed  in  the  carrier's  pens  shows 
delivery  to  it.— Moss  v.  Missouri,  K.  &  T.  Ry. 
Co.  (Mo.  App.)  1070. 

I  208.  A  shipper  of  live  stock  held  requir- 
ed to  procure  the  insertion  of  a  stipulation  re- 
quiring the  carrier  to  grade  and  classify  the 
stock.- Baltimore  &  O.  S.  W.  R.  Co.  v.  CUft 
(Ky.)  917. 

f  210.  The  right  of  a  shipper  of  live  stock 
to  unload  the  stock  during  transportation  and 
feed  them  for  two  weeks  held  required  to  be  ex- 
pressed in  the  contract  of  shipment,  or  it  can- 
not be  enforced.— Banks  v.  Chicago,  B.  &  Q.  R. 
Co.  (Mo.  App.)  1071. 

I  213.  A  carrier  held  not  liable  for  delay 
unless  occasioned  by  its  negligence.— Otrich  v. 
St.  Louis,  I.  M.  \  S.  Ry.  Co.  (Mo.  App.)  663. 

I  213.  Under  Rev.  St.  1895,  art  326,  a  car- 
rier of  live  stock  held  not  liable  for  damage  re- 
sulting from  delay  in  caring  for  stock.— Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Jones  (Tex.)  328. 

i  215.  A  carrier  of  live  stock  held  an  in- 
surer of  the  safe  delivery  thereof.— Baltimore  & 
O.  S.  W.  R.  Co.  V.  Clift  (Ky.)  917. 

S  216.  A  shipper  of  live  stock  held  not  enti- 
tled to  hold  the  carrier  liable  for  defects  in  the 
■car.— Otrich  v.  St  Louis,  I.  M.  &  8.  Ry.  Co. 
<Mo.  App.)  665. 

i  218.  A  stipulation  in  an  interstate  ship- 
ping contract  held  invalid  under  the  provision 
of  the  amendment  to  the  interstate  commerce 
act  known  as  the  "Hepburn  Bill"  (Act  June  29, 
1906.  c.  3591.  i  7,  U  Stat.  595  [U.  S.  Comp. 
St.  Supp.  1009,  p.  1166]).— McKfnstry  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Mo.  App.)  1061. 

i  218.  A  stipulation  in  a  shipping  contract 
requiring  notice  of  a  claim  held  inapplicable  to 
the  facts.— McKinstry  v.  Chicago,  R.  I.  ft  P. 
Ry.  Co.  (Mo.  App.)  1061. 

!  218.  Under  Code  Iowa,  |  2074,  a  stipula- 
tipn  in  a  shipping  contract  requiring  noti'ce  of 
claim  within  a  specified  time  held  invalid. — Mc- 
Kinstry V.  Chicago,  R.  I.  ft  P.  Ry.  Ctf.  (Mo. 
App.)  1061. 

I  218.  A  live  stock  shipping  contract,  lim- 
iting liability  to  a  specific  amount,  held  un- 
reasonable, where  the  cattle  damaged  were 
worth  two  or  three  times  the  amount  limited. — 
Louisville  &  N.  R.  Co.  t.  Smith  (Tenn.)  86& 

!  218.  Before  a  shipper  can  be  bound  by  a 
limited  liability  contract,  it  must  appear  that 
it  was  known  to  him  that  the  carrier  was  will- 
ing to  ship  the  goods  under  the  common-law 
liability  and  that  a  rate  was  fixed  therefor. — 
Louisville  ft  N.  R.  Co.  v.  Smith  (Tenn.)  866. 

r  I  218.  A  shipper,  in  the  absence  of  fraud  or 
misrepresentation,  is  bound  by  live  stock  ship- 

f)inf  contract,  though  he  did  not  read  it.— Lou- 
sville  ft  N.  R.  Co.  v.  Smith  (Tenn.)  866. 

$  218.  A  limited  live  stock  shipping  con- 
tract held  not  suflSdent  to  notify  a  snipper  that 
he  had  the  option  to  ship  at  rates  imposing  a 
common-law  liability  on  the  carrier. — Louisville 
ft  N.  B..  Co,  T.  Smith  (Tenn^  866. 

i  219.  A  contract  for  the  carriage  of  live 
BtiOci' held,  in  absence  of  evidence,  not  to  make 
a  connecting  carrier  liable  for  damages  in  han- 
dling the  cattle  in  stockyards. — Baltimore  ft 
O.  S.  W.  R.  Co.  v.  aift  (Ky.)  917. 

.  i  219.  The  initial  carrier  held  the  agent  of 
the  connecting  carrier  in  making   the  contract 


of  shipment.— Baltimore  ft  O.  S.  W.  Bl  Co.  v. 
aift  OCy.)  917. 

S  219.  A  connecting  carrier  held  liable  only 
for  damages  occurring  on  its  own  line. — ^Balti- 
more ft  O.  S.  W.  R.  Co.  V.  CMft  (Ky.)  817. 

f  219.  An  initial  carrier  of  live  sUx^  held 
not  required  to  load  it  on  the  connecting  car- 
rier's cars. — Galveston,  H.  &  S.  A.  B.  Co.  v. 
Jones  (Tex.)  328. 

S  219.  The  initial  carrier  under  an  intra- 
state live  stock  shipment  contract  can  limit  its 
liability  to  damage  occurring  on  its  own  line 
and  in  delivering  the  shipment  to  the  connect- 
ing carrier.— Galveaton,  H.  ft  S.  A.  R.  Co.  v. 
Jones  (Tex.)  328. 

I  219.  Essentials  to  bring  a  contract  for 
shipment  over  connecting  lines  within  Rev.  St 
1895.  art  331a,  stated.— Galveston,  H.  ft  S.  A. 
R.  Co.  V.  Joaes  (Tex.)  328. 

{  219.  An  initial  carrier  of  live  stock  heU 
not  bound  to  permit  its  cars  to  go  over  the  con- 
necting line  nor  liable  for  ^mmage  reamlting 
from  unloading  at  the  end  of  its  line  in  the  ab- 
sence of  negligence. — Galveston,  H.  &  S.  A. 
R.  Co.  V.  Jones  (Tex.)  328. 

{  227.  A  shipper  of  live  stock  held  not  re- 
lieved from  the  duty  of  stating  in  his  petition  a 
cause  of  action  against  the  initial  and  connect- 
ing carriers  jointly  or  from  proving  at  the  trial 
a  joint  responsibility. — Otrich  v.  St.  Louis,  I. 
M.  ft  S.  Ry.  Co.  (Mo.  App.)  665. 

I  228.  Where  in  an  action  against  a  connect- 
ing_  carrier  of  live  stock  for  mixing  and  nnclas.«- 
ifying  the  stock,  evidence  held  not  to  show  that 
the  mixing  was  done  by  the  connecting  carrier'.^ 
agent— Baltimore  ft  O.  S.  W.  R.  Go.  t.  Clift 
(Ky.)  917. 

I  228.  In  an  action  against  a  connecting 
carrier  for  mixing  cattle  in  reloading,  the  bur- 
den of  proving  that  the  mixing  was  done  before 
delivery  to  the  connecting  carrier  held  not  to 
rest  on  it  in  view  of  the  petition. — Baltimore  t 
O.  S.  W.  R.  Co.  V.  Clift  (Ky.)  917. 

I  228.  The  liability  of  a  connecting  carrier 
of  live  stock  for  damages  for  mixing  the  stock 
is  not  shown  by  its  receipt  of  the  stock  in  a 
mixed  condition  and  its  carriage  of  the  same 
without  grading  and  classifying  them. — Balti- 
more ft  O.  S.  W.  R.  Co.  v.  Clift  (Ky.)  917. 

I  228.  Evidence  held  not  to  show  that  a 
connecting  carrier  of  live  stock  was  guilty  of 
negligent  delay  in  transporting  the  same.— 
Otrich  V.  St  Ixiuis,  I.  M.  ft  S.  Ry.  Co.  (Mo. 
App.)  665. 

i  228.  In  an  action  against  a  carrier  of 
horses  for  negligent  transportation,  evidence 
held  to  show  negligence. — McKinstry  v.  Chica- 
go, R.  I.  ft  P.  Ry.  Co.  (Mo.  App.)  1061. 

§  228.  Evidence  held  to  sustain  recovery  for 
negligent  delay  in  carrying  live  stock. — Moss  v. 
Missouri,  K.  ft  T,  Ry.  Co.  (Mo.  App.)  1070. 

i  228.  Evidence  helk  admissible,  in  an  action 
for  delay  in  carrying  live  stock.- Moss  v.  Mis- 
souri, K.  ft  T.  Ry.  Co.  (Mo.  App.)  1070. 

I  228.  In  an  action  for  injuries  to  horses  in 
transit,  evidence  held  insufficient  to  show  that 
the  shipper  was  notified  that  the  carrier  would 
ship  under  common-law  liability  at  a  rate 
fixed  therefor.— Louisville  ft  N.  R.  Co.  v.  Smith 
(Tenn.)  866. 

{  228.  In  an  action  for  injuries  to  horses  in 
transit,  evidence  held  sufiicient  to  sliow  defend- 
ant's negligence. — Louisville  ft  N.  R.  Co.  v. 
Smith  (l^nn.)  866. 

I  229.  The  measure  of  damagps  for  live  stock 
killed  in  transit  is  their  "market"  and  not  "rea- 
sonable," value. — Galveston,  H.  ft  S.  A.  R.  Co. 
V.  Jones  (Tex.)  328. 
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I  230.  In  an  action  for  injuries  to  slieep 
caused  by  delay  in  transportation,  evidence 
held  sufficient  to  talce  to  the  jury  tlie  question 
of  negligent  delay.— Louisville  &  N.  B.  Co.  v. 
Cooper  (Ky.)  »2a 

IV.  OABBIAaS  OF  PASSEKOEBS. 

(A)  RdatiOB  Between  Carrier  and  Psa- 
■enarer. 

I  236.  Ky.  St.  i  806  (Russell's  St.  i  5350), 
providing  for  punishment  and  ejection  of  disor- 
derly passengers,  held  passed  to  protect  the  car- 
rier, and  applicable  only  to  persons  on  trains, 
and  not  to  have  changed  the  common-law  rule 
as  to  who  must  be  received  as  a  passenger. — 
Chesapeake  &  O.  Ry.  Co.  v.  Selsor  (Ky.)  143. 

I  236.  A  carrier  need  not  receive  as  a  pas- 
senger one  who  is  intoxicated  or  otherwise  in  an 
improper  condition.— Chesapeake  &  O.  Ry.  Co.  v. 
Selsor  (Ky.)  143. 

S  230.  A  tender  to  a  street  railway  company 
of  the  reqnisite  fare  and  the  ability  of  a  pas- 
senger to  find  a  place  of  safety  on  the  car  held 
to  impose  an  obligation  on  the  company  to  re- 
ceive and  transport  the  passenger. — De  Glopper 
v.  Nashville  Ry.4  Light  Co.  (Tcnn.)  609. 

{  247.  Where  a  passenger  has  reached  his  des- 
tination, and  a  reasonable  time  has  elapsed  for 
him  to  leave  the  station,  his  rights  as  a  passen- 
ger cease.— Louisville  &  N.  R.  Co.  v.  Boys' 
Adm'r  (Ky.)  450. 

{  247.  The  relation  of  carrier  and  passenger 
between  a  passenger  and  a  carrier  by  elevator 
held  to  arise  at  a  designated  time.— <3iamber8 
V.  Kupper-Benson  Hotel  Co.  (Mo.  App.)  45. 

i  247.  The  relation  of  carrier  and  passenger 
held  to  begin  the  moment  one  starts  to  enter  an 
elevator  used  for  the  carriage  of  passengers  and 
brings  himself  within  range  of  its  possible  ac- 
tivities.—Chambers  V.  Kupper-Benson  Hotel  Co. 
(Mo.  App.)  45. 

(D)  Peraoatd  lajuries. 

Admissions  as  evidence  in  action  for  injuries. 

see  Evidence,  |  244. 
Admissions  in  pleading  in  action  for  injuries, 

see  Pleading,  {  127. 
Credibility  of  witnesses  in  action  for  injuries, 

see  Evidence,  f  588. 
Dismissal  as  to   one  of  several  defendants  in 

action  for  injuries,  see  Dismissal  and  Nonsuit, 

I  42. 
Error  in  instructions  cured  by  giving  other  In- 

stmctiona  in  action  for  injuries,  see  Trial,  | 

296. 
Instructions  ignoring  evidence  in  action  for  in- 
juries, see  Trial,  f  253. 

g.280.  A  street  railway  company  owes  to  its 
passengers  the  duty  of  exercising  the  highest 
degree  of  care  to  protect  them  from  injury  (iur^ 
ing  transportation. — Augustus  v.  Chicago,  R.  I. 
&P.  Uy.  Co.  (Mo.  App.)  22. 

i  280.  A  carrier  of  passengers  _  by  elevator 
must  use  the  utmost  care  and  saill  in  the  choice 
and  maintenance  of  the  machinery  and  appli- 
ances and  the  selection  of  operatives.— Chambers 
V.    Kupper-Benson   Hotel   Co.    (Mo.   App.)   45. 

i.  28.3. .  A  railway  company  held  liable  for  as- 
sault by  its  operator,  tboiwh '  incidentally  be 
worked  as  operator  for  an  independent  telegraph 
company.— Roberts  v.  Wabash  R.  Co.  (Mo. 
App.)  W. 

i  284.  A  flagman  stationed  at  a  railroad 
crossing  used  by  a  street  railway  company  is 
the  agent  of  the  latter  companpr,  and  it  is  lia- 
ble for  bis  negligence  in  signaling  a  motorman 
to  cross.- Augustus  v.  Chicago,  R.  I.  it,  P.  By. 
Co.  (Mo.  App.)  22. 

f  286.  Where  approach  to  a  depot  is  fkulty 
in  construction  and  repair,  and  a  passenger  is 


injured  -thereby,  he  can  recover.— Fanner  v. 
International  &  0.  N.  Ry.  Co.  (Tex.  Civ.  App.) 
356. 

f  300.  A  motorman  operating  a  street  car  on 
a  railroad  crossing  must  know  of  the  presence 
of  trains  there,  and  he  cannot  attempt  to  cross 
so  long  as  a  train  is  in  striking  distance.— Au- 
gustus V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Mo. 
App.)  22. 

{  300.  A  motorman  operating  a  street  car 
across  a  railroad  crossing  held  required  to  hold 
his  car  in  a  place  of  safety  until  crossing  is 
clear.— Augustus  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Mo.  App.)  22. 

{  303.  Scope  of  carrier's  duty  to  alighting 
passenger,  stated. — Bullitt  t.  Louisville  Ry.  Co. 
(Ky.)  1153. 

i  308.  When  a  street  car  is  stopped  at  a  reg- 
ular stopping  place  for  the  ingress  and  egress  of 
passengers,  the  carrier  should  hold  the  car  sta- 
tiona^  while  the  passenger  is  making  a  reasona- 
ble effort  to  alight. — Kmyoun  v.  Metropolitan 
St  Ry.  Co.  (Mo.  App.)  15. 

I  303.  Though  a  street  car  is  stopped  at  a 
place  not  intended  for  use  as  a  passenger  sta- 
tion, the  carrier  should  not  start  the  car  while 
the  passenger  is  alighting  with  the  knowledge 
and  consent  of  the  conductor.— Kinyoun  v.  Met- 
ropolitan St.  Ry.  Co.  (Mo.  App.)  15. 

{  303.  Where  a  street  car  on  the  signal  of 
a  passenger  slows  down,  and  the  passenger  pre- 
pares to  alight,  it  is  negligenoe  to  suddenly  start 
It  just  before  making  the  stop. — Musick  v.  Unit- 
ed Rys.  Co.  of  St  Louis  (Mo.  App.)  31. 

{  308.  A  conductor  and  motorman  should  not 
only  hold  the  car  stationary  a  reasonable  length 
of  time  while  a  passenger  is  alighting,  but  should 
exercise  a  high  degree  of  care  to  see  that  she 
has  alif;hted  in  safety  before  putting  the  car 
in  motion.— Jerome  v.  United  Rys.  Co.  of  St. 
Louis  (Mo.  App.)  107. 

S  303.  A  street  railway  company  held  a  car- 
rier of  passengers,  and  required  to  exercise  the 
highest  degiee  of  care  to  carry  them  in  safety, 
including  holding  the  car  still  while  passengers 
are  alighting.— Zeiler  v.  Metropolitan  St.  Ry. 
Co.  (Mo.  App.)  1067. 

{  315.  Statement  by  a  street  car  passenger 
to  a  conductor  on  being  injured  while  alighting 
held  inadmissible.- Bullitt  v.  Louisville  Ry.  Co. 
(Ky.)  1153. 

I  315.  Evidence,  in  an  action  for  injury  to 
an  alighting  passenger,  that  the  car  was  moT- 
ing  very  slightly  held  not  a  variance  from  a 
petition  charging  a  sudden  start  from  a  atand- 
Ktill.— Kinyoun  v.  Metropolitan  St  Ry.  Co.  (Mo. 
App.)  15. 

I  315.  In  an  action  for  injuries  to  a  street 
car  imssenger  in  a  collision  between  a  car  and 
a  train  at  a  railroad  crossing,  plaintiff,  in  view 
of  the  petition,  held  not  required  to  prove  spe- 
cific negligence. — Augustus  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.  (JIo.  App.)  22. 

i  315.  Proof  held  to  correspond  to  the  allega- 
tions of  the  petition.— Musick  'v.  United  Rys. 
Co.  of  St.  I.iOuiB  (Mo.  App.)  31. 

f  316.  In  an  action  for  Injuries  to  a  pas- 
senger while  attempting  to  board  a  street  car, 
a  verdict  for  plaintiff  held  unauthorized  becau.se 
of  the  absence  of  evidence  to  ahow  that  defend- 
ant owned  or  operated  the  car.— Reisenleiter  v. 
United  Rys.  Co.  of  St.  Louis  (Mo.  App.)  11. 

I  316.  A  passenger  held  to  show  a  prima 
fade  case  of  negligence  so  as  to  throw  on  the 
carrier  the  burden  of  showing  freedom  from 
negligence. — Augustus  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Mo.  .\pp.)  22. 

I  316.  Where  the  relation  of  carrier  and  pas- 
senger exists,  ordinarily  a  presumption  of  neg- 
ligenoe or  res  ipsa  lo<initur  is  prima  facie  proof 
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on  showing  a  collttion   and  injury.— Miller  ▼. 
United  Rye.  Co.  of  St.  Loois.  (Mo.  App.)  1045. 

{  318.  Evidence  held  to  eliow  that  a  strain 
in  alighting  from  a  train  proximately  caused 
a  passengers  miscarriage. — Illinois  Cent.  R.  Co. 
T.  Hurt  (Ky.)  144. 

§  318.  Evidence  held  to  sustain  a  finding  that 
a  passenger  was  injured  in  alighting  frpm  a 
moving  train. — Illinois  Cent  R.  Co.  t.  Hurt 
(Ky.)  144. 

{  318.  In  an  action  for  injuries  to  passenger 
while  attempting  to  board  a  street  car,  slight 
evidence  in  support  of  the  allegations  as  to  the 
ownership  or  operation  of  the  car  held  suffi- 
cient.—Reisenleiter  T.  United  Rys.  Co.  of  St 
Louis  (Mo.  App.)  11. 

$  318.  In  an  action  for  the  death  of  an  ele- 
vator passenger,  evidence  held  to  justify  a  find- 
ing that  the  operator,  either  voluntariiy  or 
througli  inattention  to  duty,  moved  the  lever 
thereby  causing  the  elevator  to  fall. — Chambers 
▼.  Kupper-Benson  Hotel  Co.  (Mo.  App.)  45. 

I  320.  In  an  action  for  death  of  an  intend- 
ing passenger  strudc  by  an  en^ne,  evidence  of 
negligence  of  the  trainmen  in  strilcing  deceased 
held  insufficient  to  go  to  the  jury.— St  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Watson  (Ark.)  949. 

i  320.  In  an  action  by  a  passenger  against 
a  street  oar  company  for  negligently  starting  a 
street  car  as  she  was  alighting,  evidence  of  de- 
fendant's negligence  held  suffident  to  go  to  the 
jury.— Kinyonn  t.  Metropolitan  St.  Ry.  Go. 
(Mo.  App.)  15. 

I  820.  Whether  a  motorman  operating  a  car 
across  a  railroad  crossing  was  guilty  oi  negli- 
gence held  for  the  jury,— Augustus  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Mo.  App)  22. 

$  320.  Whether  a  street  car  passenger  was 
thrown  from  the  car  while  alighuns  caused  by 
the  sudden  startinj;  of  the  car,  held,  under  the 
evidence,  for  the  jury.— Zeiler  r.  Metropolitan 
St  Ry.  Co.  (Mo.  App.)  1067. 

I  821.  Instruction  in  action  tot  injuries  to 
passenger  held  erroneous  as  authorising  recov- 
ery for  injury  without  attaching  condition  that 
defendant  was  negligent.— Louisville,  H.  te  St. 
L.  Ry.  Co.  T.  Stillwell  (Ky.)  202. 

I  321.  In  an  action  by  a  passenger  against 
a  street  car  company  for  negligently  starting  a 
street  car  while  she  was  in  the  act  of  alighting, 
held  not  error  to  modify  certain  instruction  for 
the  plaintiff.— Kinyoun  v.  Metropolitan  St.  By. 
Co.  (Mo.  App.)  16. 

I  321.  A  charge  held  erroneous  as  not  con- 
fined to  the  negligence  alleged  and  proved. — 
Miller  v.  United  Rys.  Co.  of  St  Louis  (Mo. 
App.)  1045. 

{  321.  An  instruction  in  an  action  for  in- 
juries to  a  street  car  passenger  while  alighting 
held  not  objectionable  as  broadening  the  issues 
stated  in  the  petition. — Zeiler  v.  Metropolitan 
St  Ry.  Co.  (Mo.  App.)  1067. 

t  321.  It  is  not  error  to  instruct  the  jury  as 
to  the  legal  relation  between  a  carrier  and  a 
passenger  when  such  information  is  pertinent 
to  the  issues.- Zeiler  v.  Metropolitan  St  Ry. 
Co.  (Mo.  App.)  1067. 

{  821.  In  an  action  for  injuries  to  a  passen- 
ger, a  charge  that  if  those  in  charge  of  the 
car  were  guilty  of  negligence,  there  should  be 
a  finding  for  defendant,  is  misleading. — Osborne 
V.  Texas  Traction  Co.  (Tex.  C!v.  App.)  816. 

(B)  CoBtrlbatory  Kevllirenee  of  Persoa  In- 
jured. 

I  327.  A  passenger  has  no  right  to  enter  a 
private  telegraph  office  in  a  station  without 
invitation. — Roberts  v,  Waliash  R.  Co.  (Mo. 
App.)  89. 


I  844.  In  an  action  for  deatb  of  an  intend- 
ing passenger,  burden  of  proof  held  to  be  on 
plaintiff  to  show  that  trainmen  should  liave 
discovered  his  perilons  position.— St  Lonis,  L 
M.  &  S.  Ry.  Co.  V.  Watson  (Ark.)  940. 

^  347.  Whether  passenger  was  negligent  in 
taking  position  on  step  while  train  was  still  in 
motion  held  a  question  for  the  jnty. — Louis- 
ville, H.  &  St.  Ll  Ry.  Co.  T.  Stillwell  (Ky.) 
202. 

{  347.  It  is  not  net^gence  per  se  in  one  de- 
airing  to  get  on  board  a  car  to  attempt  to  board 
the  car  while  it  is  moving.— OslMme  ▼.  Texas 
Traction  Co.  (Tex.  Civ.  App.)  816. 

_f  348.  An  instruction  as  to  a  carrier's  lia« 
bility  for  injury  to  a  passenger  held  erroneous. 
—Louisville,  H.  &  St  L.  Ry.  Co.  v.  StillweU 
(Ky.)  20S2. 

<F)  BJectlom  of  Psaaensera  and  Intraders. 

I  853.  One  who  boards  a  train  after  the 
conductor  has  rightfully  refused  to  carry  him 
is  a  trespasser,  and  may  be  ejected,  though 
he  has  a  ticket — Chesapeake  tc  O.  By.  Go.  v. 
Selsor  (Ky.)  143. 

{  382.  The  jury  in  estimating  damages  for 
wrongfully  ejecting  a  passenger  held  entitled  to 
consider  certain  facts.- St.  Louis,  I.  M.  &  S. 
Ry.  Co.  v.  Brown  (Ark.)  1194. 

{  382.  A  passenger  wrongfully  ejected  from 
a  train  held  entitled  to  recover  for  physical  suf- 
fering and  for  mental  anguish  and  humiliation. 
—St  Lonis,  I.  M.  ft  S.  Ry.  Co.  t.  Brown  (Aik.) 
1194. 

CARS. 

In  general,  see  Carriers;  Railroads. 

Injuries  to  employ^  through  defect  in  or  neg- 
ligent management  of  cars,  see  Master  and 
Servant,  |  191. 

CASE  ON  APPEAL 

In  criminal  prosecutions,  see  CMminal  Law,  f 
1097. 

CAHLL 

Injuries  to,  by  operation  of  railroad,  see  Rail- 
roads, H  446,  447. 

CAUSE. 

Proiiable  cause  for  prosecution,  see  Malicious 
Prosecution,  U  20-24. 

CAUSE  AND  EFFECT. 

Ehcpert  testimony,  see  Evidence,  I  544. 
Opinion   evidence  in  general,   see   Evidence,  | 
493.  . 

CAUSE  OF  ACTION. 

See  Action;  Injunction,  |  17;  MaiidouB  Prose- 

entibn,  {{  20-24. 
Joinder,  see  Action,  |  46. 
Jurisdiction,  see  Appearance,  f  18. 
Single  and  entire,  see  Action,  |  38. 

CAVEAT  EMPTOR. 

Application  of  doctrine  to  sales  by  independent 
executor,  see  Executors  and  Administrators, 

CERTAINTY. 

Of  allegations  of  pleading,  see  Pleading,  |  367. 

Of  contracts,  see  Contracts,  {  9. 

Of  description  of  property  conveyed,  see  Deeds, 

CERTIFICATL 

By  architects,  arbitrators,  or  others  approvinc 
performance  of  contract,  see  Contracts,  {  287. 
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Of  corporate  stock,  see  Corporatloni,  |  IM. 
Of  record  for  puriKwe  of  review,  lee  Criminal 
Law,  I  1105. 

CERTIFIED  COPIES. 

Of  public  or  official  acts  and  recotda  as  evidence, 
■ee  Criminal  Law,  {  445. 

CERTIORARI. 

Review  of  proceeding  to  revoke  liqoor  license, 
■ee  Intoxicating  Liqnoza,  f  108. 

I.  HATITBB  AXD  GROmilW. 

i  1.  The  office  of  a  writ  of  certiorari  is  to 
aive  relief  to  an  injured  party  where  the  court 
has  proceeded  without  or  in  excess  of  its  juris- 
diction.—State  ex  teL  Smith  v.  Dykeman  (Mo. 
App.)  120. 

CESTUI  QUE  TRUST. 

See  Trusts. 

CHAMPERTY  AND  MAINTENANCE 

I  7.  The  possession  of  one  who  occupied  land 
as  a  tenant  by  sufferance  was  not  adverse,  so 
that  the  sale  of  the  land  by  the  owner  was 
not  champertous.— Perry  v.  veal  (Ky.)  468. 


See  Equity. 


CHANCERY. 


CHARACTER. 


Of  accused  or  other  persons,  evidence  in  crim- 
inal prosecutions,  see  Criminal  Law,  I  3S0. 
Of  witness,  see  Witnesses,  |  840. 

CHARGE 

Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

Instructions  to  jury,  see  Criminal  Law,  H  761- 
763.  764,  769-815.  824-S30;  Trial,  ||  191- 
296,  423. 

CHARTER. 

Corporate   charters   in   general,  see  Municipal 

Corporations,  |  46. 
Laws  impairing  oblimtion  of  corporate  charter, 

see  Constitutional  Law,  |  126. 

CHAHEL  MORTGAGES. 

See  Pledges. 

Removal  of  fixtures,  by  mortgagee  of  lessee,  see 
Fixtures,  {  33. 

Transfers  operating  to  hinder,  delay,  or  de- 
fraud creditors  in  general,  see  Sraudulent 
Conveyances. 

X.  BEQinSITES  AND  VALIDITT. 

(A)  Katare  uiB  BsscBtlmls  of  Traasfera  of 
Ckattels  aa  Beearlty. 

I  17.  Interest  in  chattel  subject  to  mortgage. 
— Tbomton.  v.  Findley  (Ark.)  627. 

I  83.  An  instrument  htid  to  create  an  equi- 
table Ilea  on  the  purchase  of  penonalty. — Ar- 
kansas Cypress  Shingle  Co.  v.  Meto  Valley  Ry. 
Co.  (Ark.)  1195. 

Xn.  OOHSTRITOTIOK  AXD  OPEHA- 
TION. 

(O  Propertr  IIartaa««4,  aad  Batatca  aad 
lateresta  of  Parties  Tkarcta. 

I  124.  Chattel  mortgage  covers  after-acquir- 
ed title.— Thornton  v.  Findley  (Ark.)  627. 


OD)  Uea  and  Prioritr* 

i  140.  Priority  of  purchase-money  mortgage. 
—Thornton  v.  Findley  (Ark.)  627. 

I  144.  Record  as  affecting  priority.— /Thorn- 
ton r.  Findley  (Aik.)  627. 

{  152.  Where  plaintiff  took  and  recorded  A 
chattel  mortgage  on  property,  if  conditionally 
sold  to  the  mortgagor,  and  the  seller  thereafter 
accepted  a  chattel  mortgage  on  the  property  to 
secure  the  balance  of  the  price,  ^aintilfs  mort- 
gage was  a  prior  lien  under  Kirby's  Dig.  | 
5396.— Thornton   v.   Findley   (Ark.)    627. 

i  153.  Sayles'  Ann.  Civ.  St.  1807,  art.  4651, 
heid  to  require  the  registration  of  a  chattel 
mortgage  in  the  county  to  which  the  chattels 
were  removed  only  where  the  mortgagee  con- 
sented to  the  removal  or  had  knowledge  thereof. 
— Thos.  Goggan  &  Bros.  v.  Synnott  (Tex.  Civ. 
App.)  1184. 

V.  BIGHTS  AHD   BEBfEDIES  OF 
OBEDITOBS. 

I  194.  Necessity  of  record  of  chattel  mort- 
gage as  against  creditors.— Thornton  v.  Findley 
(Ark.)  627. 

XZ.   FOBEOLOS1JBE. 

{  265.  A  chattel  mortgagee  may  sue  at  law 
to  recover  the  chattel  or  for  its  conversion,  or 
in  equity  to  foreclose.— Thornton  v.  Findley 
(AA.)  eS7. 

{  284.  In  foreclosure,  where  another  claim- 
ed title  under  a  purchase  from  the  mortgagor, 
whether  claimant  was  a  bona  fide  purchaser 
held  a  jury  question. — Thos.  Goggan  A  Bna.  «. 
Synnott  (Tex.  Civ.  App.)  1184. 

CHATTELS. 

In  general,  see  Property. 

Annexation  to  real  property,  see  E^xtures. 

Pledge,  see  Pledges. 

Sale,  see  Sales. 

CHEAT. 

See  False  Pretenses. 

CHILDREN. 

See  Guardian  and  Ward :   Infants ;  Parent  and 

Child. 
Care  required  of  master  as  to  infant  servant, 

see  Master  and  Servant,  |  153. 
Dangerous  machinery  as  attractions  to  children, 

see  Negligence,  {  2S. 
Injuries    to   minors    employed   in   violation    of 

statute,  see  Master  ana  Servant,  i  95. 
Injuries  to,  on  or  near  street  railroad  tracks, 

see  Street  Railroads,  {  05. 
Kidnapping,  see  Kidnapping. 
Proximate  cause  of  injury  to  minor  employes, 

see  Master  and  Servant,  |  M. 

CHURCHES. 

See  Religiona  Sodeties. 

CIRCUMSTANTIAL  EVIDENCE 

Instructiona,  see  Criminal  Law,  |  784. 

CITIES. 

See  Municipal  C!orpotationa. 


CITIZENS. 

Privileges    and   immunities,   set 
Law.  II  205-208. 


Conatitntional 
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See  Action. 


CIVIL  ACTION. 
CIVIL  RIGHTS. 


Constitutional  guaranty  of  trial  by-  jury,  see 
Jury,  {  31. 

Deprivation  of  life,  liberty,  or  i>roperty  without 
due  process  of  law,  see  Constitutional  Law,  { 
278. 

PriTileges  or  immunities  and  class  legislation, 
see  Constitutional  Law,  !|  20&-208. 

Protection  of  contract  obligations,  see  Constitu- 
tional Law.  {  126. 

Protection  of  vested  rights,  see  Constitutional 
Law,  {  93. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

Against  estate  of  decedent,  see  E^xecutors  and 

Administrators,  fi  206-28.3. 
Of  mechanic's   lien,    see   Mechanics'   tjens,   U 

124-154. 
To  property  garnished,  see  Garnishment,  |  201. 

CLASS  LEGISLATION. 

See  Constitutional  I>aw,  f  208. 

CLERKS. 

Pensions  to  legal  representatives  of  railway 
clerics  killed  while  in  service,  see  Pensions, 
S2. 

CLIENTS. 

See  Attorney  and  Client. 

CLOUD  ON  TITLL 

See  Quieting  Title. 

CODES. 

Construction,  see  Statutes,  f  231. 
Joinder  of  causes  of  action   under  codes,   see 
Action,  {  45. 

COERCION. 

See  Threato. 

COLLATERAL  ATTACK. 

On  execution  sale,  see  Execution,  t  258. 
On  judgment,  see  Judgment,  {{  495-604. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKINGS. 

See  Principal  and  Surety. 

COLLECTION. 

By  bank,  see  Banks  and  Banking,  |  161. 

Of    assessment    for    public    improvements,    see 

Municipal  Corporations,  |  567. 
Of  coste,  see  Costs,  |  282. 
Of  taxes,  see  Taxation,  i|  546-693. 

COLLECTORS. 

Of  taxes,  see  Taxation,  H  545-549. 

COLLEGES  AND  UNIVERSITIES. 

Schools  in  general,  see  Schools  and  School  Dis- 
tricts, 


COLLISION. 

Between  railroad  trains,  see  Bailroads,  |  288. 
Between  trains  or  cars,  injuries  to  passengen, 
see  Carriers,  I  300. 

COLOR  OF  TITLL 

See  Adverse  Possession. 

COMBINATIONS. 

See  Conspiracy ;    Monopolies,  H  12-30. 

COMITY. 

Between  courts,  see  Courts,  |  485. 

COMMENCEMENT. 

Of  action,  see  Action,  {  65. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Carriers. 

Combination  in  restraint  of  interstate  com- 
merce, see  Monopolies,  {|  12-30. 

Contracts  in  restraint  of  trade,  see  Contracts, 
I  117. 

H.  SUBJECTS  OF  BSOTTLATIOH. 

I  33.  A  sale  by  a  foreign  corporation  heU 
an  interstate  transaction  and  not  subject  to  the 
anti-trust  laws  of  the  state. — State  v.  Bacine 
Sattley  Co.  (Tex.  Civ.  App.)  400. 

{  33.  The  purchase,  of  goods  in  one  state  to 
be  shipped  into  another  is  interstate  commerce, 
and  not  within  the  provisions  of  the  anti-trust 
laws  of  the  state.— State  v.  Racine  Sattley  Co. 
(Tex.  Civ.  App.)  400. 

f  40.  Parties  to  a  contract  in  restraint  of 
trade  keid  to  violate  the  anti-trust  act  of  1003 
(Laws  1903,  c.  94),  as  against  the  objection 
that  the  transaction  was  interstate  commerce. — 
State  V.  Racine  Sattley  Co.  (Tex.  Civ.  App.) 
400. 

m.  BCEAMS  AKD  METHODS  OF  REO- 
1TI.ATION. 

f  58.  Acts  1909,  p.  966,  requiring  mainte- 
nance of  depot,  held  not  a  regulation  of  com- 
merce violative  of  Const.  U.  S.  art.  1,  {  8.— 
St.  Louis  Southwestern  Ry.  Co.  v.  State  (Ark.) 
970. 

{  61.  The  right  of  a  state  to  refuse  to  en- 
force a  special  live  stock  shipping  contract 
limiting  the  liability  of  a  carrier,  made  in  a 
foreign  state,  is  not  affected  by  the  interstate 
commerce  act  (Act  Feb.  4,  1887,  c.  104.  24 
Stat.  379  (U.  S.  Comp.  St  1901.  p.  31.54I).- 
I/ouisvilie  &  N.  R.  Co.  t.  Smith  (Tenn.)  86& 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS. 

Board  of  park  commissioners,  see  Municipal 
Corporations.  |  747. 

Highway  commissioners,  see  Highways,  H  93. 
94. 

Jury  commissioners,  subject  and  title  of  act 
creating  board,  see  Statutes,  {  124. 

Railroad  and  warehouse  commissioneis,  juris- 
diction of  election  contest,  see  Elections,  | 
275. 

COMMISSION  MERCHANTS. 

See  Factors. 


Topics  ft  secUon  (i)  NUMBERS  In  tbU  Index  ft  Dec.  ft  Am.  Dig.  Kay  No.  Series,  ft  Reporter  ladesss  agrM 


Digitized  by 


Google 


1227 


IMDBX-DIQBST 


Coa«u«aBt  X«(Us«mee 


COMMISSIONS. 

Of  broker,  s«e  Broken,  il  40-76,  79-88. 
Of  county  treasurer,  see  Counties,  |  74. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  KNOWLEDGE. 

Judicial  notice  of  matters  of  common  knowl- 
edge, see  Evidence,  f  {  18-43. 

COMMON  LANDS. 

Joint  estates  in  lands,  see  Tenancy  in  Common. 

COMMON  UW. 

i  11.  The  common  law,  where  not  changed 
by  statute,  is  in  force  in  Missouri.— Wiegand 
T.  Woemer   (Mo.  App.)   586. 

COMMON  PROPERTY. 

See  Joint  Tenancy. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districta,  f|  13-97. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  f  273. 

COMPANIES. 

See  Corporations;    Partnership. 

COMPENSATION. 

Comi>ensatory  damages,  see  Damages,  {{  20-38. 
For  improvements,  see  Trespass  to  Try  Title, 

I  50. 
For  performance  of  contract,  see  Contracts,  { 

232. 
For  property  taken  for  public  use,  see  Biminent 

Domain,  If  106-141. 

Of  partioulmr  elaiiet  of  officert  or  other  perion$. 

See  Executors  and  Administrators,  $  500;  Phy- 
sicians and  Surgeons,  ff  21-24. 

Attorneys,  see  Attorney  and  Client,  §§  153- 
190 

Brokers,  see  Brokers,  if  40-75,  79-88. 

County  officers  and  agents,  see  Counties,  |  74. 

Road  supervisom,  see  Highways,  ||  94. 

Tax  collectors,  see  Taxation,  i  549. 

Trustees,  see  Trusts,  |{  315-^18. 

COMPENSATORY  DAMAGES. 

See  Damages. 

COMPETENCY. 

Of   contradictory   testimony,   see   Witnesses,    | 

400. 
Of  expert  witnesses,  see  Evidence,  I  544. 
Of  impeaching  testimony,  see  Witnesses,  {  392. 
Of  juror,  see  Jury,  i§  116-120. 
Of  witnesses,  see  Witnesses,  §g  53-181. 

COMPETITION. 

Combinations  to  lessen  or  stifle  free  competition 
in  trade,  see  Monopolies,  {{  12-30. 

Contracts  preventing  competition  in  trade,  see 
Contracts,  $  117. 

Unfair  competition)  see  Trade-Marks  and  Trade- 
Names,  ii  70-73. 


COMPLAINT. 

By  servant  to  master  as  affecting  assumption 
of  risk,  see  Master  and  Servant,  |  220. 

In  civil  actions,  see  Pleading. 

In  criminal  prosecutions,  see  Indictment  and 
Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Payment;    Release. 

Admissibility  of  evidence  of  offer  to  compromise 

as  an  admission,  see  Kvidence,  |  213. 
Protection    of   attorney   against    settlement   of 

claim  in  litigatloi^,  see  Attorney  and  Client,  | 

i  15.  A  valid  settlement  of  a  pending  suit 
including  an  agreement  to  dismiss  the  same 
deprives  the  plaintiff  of  the  right  to  thereafter 
file  an  amended  petition. — Petry  v.  Petry  (Ky.) 

i  21.  A  court  of  equity  in  the  absence  of 
fraud  or  mistake  does  not  aid  a  party  to  an  ac- 
tion to  violate  a  settlement  of  the  controversy. 
—Petry  v.  Petry  (Ky.)  022. 

COMPUTATION. 

Of  interest,  see  Interest,  |  57. 

Of    period   of   limitation   of  civil   actions,   see 

Limitation  of  Actions,  {|  49-107. 
Of  time,  see  Time. 

CONCEALMENT. 

EUement  of  fraud,  see  Fraud,  |  17. 

CONCLUSION. 

Of  law  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  |  1122.. 
Of  law  on  trial  by  court,  see  Trial,  U  .394-403. 
Of   witness',    see    Criminal    Law,   H   448-485; 

Evidence,   |{  471-498^. 

CONCLUSIVENESS. 

Of  admissions,  see  Evidence,  I  265. 

Of  allegations  or  admissions  on  party  pleading, 
see  Pleading,  {  36. 

Of  architect's  certificate  as  to  performance  of 
contract,  see  Contracts,  {  287. 

Of  certificate  to  record  on  appeal  or  other  pro- 
ceeding for  review,  see  Appeal  and  Error,  I 
6B3. 

Of  judgment,  see  Judgment,  {{  713-743. 

Of  judgment  in  election  contest,  see  Elections, 


I  304. 
Of  1 


record  on  appeal  or  writ  of  error,  see  Crim- 
inal Law,  I  1111. 

Of  settlement  of  accounts  of  executor  or  ad- 
ministrator, see  Executors  and  Administra- 
tors, i  5i;<. 

Of  tax  asKessment,  see  Taxation,  {  446. 

Of  verdicts  and  findings,  see  Appeal  and  E>ror, 
ii  980-1022. 

Of  verdict  on  appeal  or  writ  of  error,  see  Crim- 
inal Law,  i  1159. 

CONCURRENT  JURISDICTION. 

Of  courts  in  general,  see  Courts,  i  48.'3. 

CONCURRENT  NEGLIGENCE 

See  Negligence,  |  61. 

Of  master  and  fellow  servant,  see  Master  and 
Servant,  i  201. 

Of  master  and  servant  as  affecting  assumption 
of  risk  by  servant,  see  Master  and  Servant,  I 
226.  . 
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CONCURRENT  REMEDIES. 

See  Election  of  Bemedies. 

CONDEMNATION. 

Taking  property  for  pnblic  nae,  aee  Eminent 
Domain. 

CONDITIONAL  SALES. 

See  Sales,  |  477. 

CONDITIONS. 

Conditional  delivery  of  deed,  see  Escrows. 

In  coniracti  and  conveyancet. 
See   Contracts,    |   221;     Deeds,   ||    144-168; 

WUls,  ii  656,  657. 
Insurance  policies,  see  Insurance,  H  323-367, 

748. 
Sale,  see  Sales,  |  477. 
Statement  in  memorandum  required  by  statute 

of  frauds,  see  Frauds,  Statute  of. 

Precedent  to  actiont  or  other  proceedingi. 
By  or  against  receivers,  see  Receivers,  §  174. 
On  insurance  policies,  see  Insurance,  |  612. 
To  rescind  contract,  see  Contracts,  I  265. 

CONDUCT. 

Of  counsel  at  trial,  see  Criminal  Law,  U  719- 
728. 

Of  election,  aee  Elections,  H  219,  220. 

Of  witness  as  ground  of  impeachment,  see  Wit- 
nesses, I  840. 

CONDUCTORS. 

As  fellow  servants  of  brakemen,  see  Master  and 
Servant,  |  186. 

CONFEDERACY. 

See  Conspiracy. 

CONFIDENTIAL  RELATIONS. 

See  Brokers;  Factors;  Guardian  and  Ward; 
Partneiship;    Principal  and   Agent;    Trusts. 

CONFIRMATION. 

Ot  tax  title,  see  Taxation,  H  790-816. 

CONFLICTING  CLAIMS. 

Determination  of  conflicting  claims  to  real  ptop- 
erty,  see  Quieting  Title. 

CONFLICT  OF  LAWS. 

Judicial  notice  of  laws  of  other  states,  see  Evi- 
dence, I  35. 

Presumptions  as  to  law*  ot  other  states,  see 
Evidence,  {  80. 

Contract*  and  conveyaneet. 
Contracts  in  general,  see  Contracts,  |  144. 
Contract  for  shipment  of  live  stock,  see  Car- 
riers, I  208. 
Contracts  for  carriage  of  goods,  see  Carriers,  § 

4a 

Remediet,  and  jurUdietion  and  procedure. 
Conflicting  jurisdiction  of  courts,  see  Courts,  | 
485. 

CONFUSION  OF  GOODS. 

See  Accession. 

CONJUGAL  RIGHTS. 

See  Husband  and  Wife. 


CONNECTING  CARRIERS. 

See  Carriers,  U  178-185.  219. 

CONSENT. 

Jurisdiction  conferred  by  consent,  see  Appeal 

and  Blrror,  |  21. 
Of  owner  of  property  to  improvements  thereon 

as  affecting  right  to  lien,  gee  Mechanics'  Liens, 


fS  67-61. 
Of 


parties  to  contracts  in  general,  see  Con- 
tracts, H  93,  94. 

To  proceeding,  as  estoppel  to  allege  error,  see 
Appeal  and  Error,  |  883. 

Want  of  consent  to  sexual  intercourse  as  ele- 
ment of  rape,  see  Rai>e,  f  12. 

CONSEQUENTIAL  DAMAGES. 

See  Damages,  f|  20-38. 

CONSERVATORS. 

See  Ouardian  and  Ward. 

CONSIDERATION. 

Of  assumption  of  mortgage,  see  Mortgages,  } 
280. 

Of  contracts  in  general,  see  Contracts,  |  47. 

Of  conveyance  or  other  transfer,  sufficiency  as 
to  creditors  of  grantor  or  subsequent  purchas- 
ers, see  Fraudulent  Conveyances,  {  80. 

Parol  or  extrinsic  evidence  to  show  nature  of 
consideration  of  contracts,  see  Evidence,  I 
419. 


CONSIGNMENT. 


See  Factor*. 


CONSPIRACY. 


Acts  and  declarations  of  conspirators  as  evi- 
denoe  against  co-conspirators  in  general,  see 
Criminal  Law,  |  424 ;   Evidence,  {  253. 

Combinations  to  monopolize  trade,  see  Monopo- 
lies, SS  12-30. 

X.  ClVn.  T.TABfT.ITT. 

(A)  Acta  ConstltntlBV  Coaaplraer  aad  U- 
•billty  Tlierefor. 

{  1.  "Conspiracy,"  defined.— State  T.  Racine 
Sattley  Co.  (Tex.  Civ.  App.)  400. 

i  14.  The  act  of  a  co-conspirator  done  in 
furtherance  of  the  common  design  is  the  act 
of  all  the  conspirators,  and  all  the  conspirators 
are  joint  tort-feasors.— State  v.  Racine  Sattley 
Co.   (Tex.  CIt.  App.)   400. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

ProvistoM  relating  to  particular  tuhjectt. 

See  Escheat,  f{  3,  6;  Municipal  Corporations, 
{  46 ;   Public  Lands,  S  173 ;   Taxation.  S  40. 

Amendment  of  city  charter,  see  Municipal  Cor- 
porations, I  46. 

Enactment  and  validity  of  statutes,  see  Stat- 
utes, {  6. 

Enactment  of  laws  at  special  sessions,  see  Stat- 
utes, S  6. 

Subjects  and  titles  of  statutes,  see  Statutes,  i| 
U4-124. 

n.  OONSTBVCTIOM,  OPEBATIOX. 

AMD  EKFOBCEBIEXT   OF  COX- 

STIT1TTIONAX.  PBOVIBIOHS. 

I  32.  Const  I  192,  relating  to  escheats,  keld 
self-executing. — Louisville  Banking  Co.  r.  Com- 
monwealth (Ky.)  1142 
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I  32.  Const,  art.  0,  |  16,  relating,  to  the 
number  of  votes  requisite  to  the  adoption  o(  a 
city  charter  amendment,  held  self-enforcing, 
and  not  subject  to  change,  either  by  charter 
amendment  or  act  of  the  General  Assembly. — 
State  ex  inf.  Major  v.  Kansas  City  (Mo.)  1007. 

I  46.  Where  a  statutory  penalty  included  in 
a  judgment  ia  remitted,  the  question  of  the 
Talidi^  of  the  statute  will  not  be  considered 
ou  appeal.— Misaonri,  K.  &i  T.  Ry.  Co.  of  Texas 
T.  Haynes  (Tex.  CiT.  App.)  271. 

m.  DISTBIBUTIOH   OF   OOVEBK- 

HXNTAL  POWERS  AHD 

FUNCTIOHS. 

(B)  Jadlcial  Pofrera  •>•  Panetlons. 

Judicial  power  to  determine  public  character 
of  use  of  property  taken  under  legislatiye 
sanction,  see  Eminent  Domain,  §  66. 

I  70.    legislature  held  sole  judge  whether  re- 
quirement of  Const,  art.  5,  I  26,  as  to  notice  of 
J)roposed  bill,  has  been  complied  with. — St.  Lou- 
s  Southwestern  Ry.  Co.  v.  State  (Ark.)  970. 

I  70.  The  Legislature  is  the  exclusive  judge 
of  the  question  whether  a  general  law  will  serve 
the  purpose  as  well  as  a  special  act.— St.  Louis 
Southwestern  Ry.  Co.  v.  State  (Ark.)  ©70. 

I  70.  Determination  of  Legislature  whether 
public  necessity  required  establishment  of  de- 
pot held  to  be  disturbed  only  when  clearly  un- 
reasonable.—St  Louis  Southwestern  By.  Ca  ▼. 
SUte  (Ark.)  970. 

I  73.  The  exercise  of  the  Governor's  discre- 
tion in  calling  the  militia  into  active  service 
is  not  subject  to  control  or  restraint  by  the 
courts.- Franks  v.  Smith  (Ky.)  484. 

Vl.  VESTED  BIGHTS. 

I  93.  In  an  action  to  escheat  property  of  a 
corporation  as  authorized  by  Const  i  192,  no 
question  of  vested  rights  held  to  arise.— Louis- 
ville Banking  Co.  v.  Commonwealth  (Ky.)  1142. 

TO.  OBUOATION  OF  OOMTBAOTS. 

(B)  CoBtraots  of   States  and  Mnntdpal- 
Itles. 

I  126.  Const  i  192,  held  not  to  impair  the 
obligation  of  a  contract  when  applied  to  a  cor- 
poration and  property  acquired  Dy  it  after  the 
adoption  of  the  Constitution. — Louisville  Bank- 
ing Co.  V.  Commonwealth  (Ky.)  1142. 

▼m.  BETBOSPEOTIVE  Ain>  EX  POST 
FACTO  LAWS. 

f  191.  The  act  of  1907,  relating  to  the  rem- 
edy by  injunction,  held  not  invalid  as  an  ex 
post  facto  law  when  applied  to  a  county  hav- 
ing previously  adopted  prohibition  under  the 
local  option  law.— Ex  parte  Roper  (Tex.  Cr. 
App.)  384. 

}  191.  Laws  which  affect  the  remedy  or  pro- 
cedure merely  held  not  within  the  constitution- 
al inhibition  against  retroactive  laws.— Ex  par- 
te Roper  fTex.  Cr.  App.)  334. 

IX.  PBIVH.EOES  OB  IMMUNITIES, 
Ain>  CLASS  LEOISLATIOH. 

Special  or  local'  laws,  see  Statutes,  {{  76-77. 

I  205.  Act  March  14,  1910  (Laws  1910,  c. 
8)  i  1.  providing  for  a  bipartisan  hospital 
board,  does  not  violate  Bill  of  Rights,  |  3,  pro- 
hibiting special  privileges. — Render  v.  City  of 
Louisville  (Ky.)  458. 

{  208.  Rev.  St.  1909,  I  7227,  held  not  class 
legislation  in  violation  of  Const  art.  4,   |  53 


(Ann.   St    1906,  p.   197).— SUte   t.   Rawlingi 
(Mo.)   530. 

{  208.  Acts  3l8t  Leg.  c.  10,  held  not  class 
legislation  within  the  state  aud  federal  Con- 
stitutions.—St  Louis,  S.  F.  &  T.  R.  Co.  ▼. 
Taylor  (Tex.  CHt.  App.)  819. 

I  208.  A  statute  held  not  class  legislation 
inhibited  by  the  state  and  federal  Constitu- 
tions.—St  Louis,  S.  F.  &  T.  R.  (Jo.  v.  Taylor 
(Tex.  Civ.  App.)  819. 

XI.  DUE  PBOCESS  OF  LAW. 

I  278.  That  property  included  within  the 
limits  of  a  city,  as  extended,  would  be  requir- 
ed to  pay  higher  taxes  was  not  taking  the  prop- 
erty of  the  owner  without  due  process  of  law.— 
State  ex  inf.  Major  v.  Kansas  City  (Mo.)  1007. 

CONSTRUCTION. 

Of  lan^age  used  in  alleged  libel  or  slander, 

see  Libel  and  Slander,  |  19. 
Parol  or  extrinsic  evidence  to  aid  construction 

of  written  .instruments,  see  B>vidence,  (|  448- 

456. 

Of  eontnteU,  inttntmentt,  or  fttdMal  aet»  and 
proceedings. 

See  Bills  and  Notes,  |  125:  Bonds,  |  50;  Re- 
lease, {  29 ;   Sales,  |  81 ;  WiUs,  §{  448-684. 

Conditions  in  will,  see  Wills,  SS  656,  657. 

Constitutional  provisions,  see  Constitutional 
Law,  {§  32-46. 

Contracts,  see  Contracts,  {|  144-232. 

Contracts  of  insurance,  see  Insurance,  ff  177, 
726. 

Covenant  affecting  right  to  remove  fixtures,  see 
Fixtures,  {  27. 

Deeds,  see  Boundaries,  f  8;   Deeds,  {§  120-168. 

InstrucUons,  see  Trial,  H  295,  296. 

Judgment  or  order,  see  Judgment,  I  525. 

Leases,  see  Mines  and  Minerals,  |  70. 

Mortgages,  see  Chattel  Mortgages,  S|  124-153. 

Of  statutes,  see  Statutes,  H  :«)5-241. 

Pleadings,  see  Pleading,  |  34. 

Powers,  see  Powers,  |  33. 

Rules  of  master  governing  work  of  semmt  see 
Master  and  Servant,  §  145. 

Subleases,  see  Landlord  and  Tenant,  {  80. 

Suretyship  agreement,  see  Principal  aiid  Surety, 
SS  59-66. 

Testamentary  trusts,  see  Wills,  {  684. 

Of  buildings  or  other  leork*. 
See  Highways,  I  106 ;  Railroads,  f  113. 

CONSTRUCTIVE  ASSIGNMENTS. 

For  benefit  of  creditors,  see  Assignments  for 
Benefit  of  Creditors,  H  12,  14. 

CONSTRUCTIVE  NOTICE. 

To  purchaser  of  land  of  claims  or  liens  against 
property,  see  Vendor  and  Purchaser,  I  230. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  {  95. 

CONTEMPORANEOUS  AGREEMENTS. 

Evidence  of  parol  agreements  affecting  written 
instruments,  see  E^ridence,  §{  441,  442. 

CONTEMPT. 

Diiohedience  to  particvlar  writ*,  MantfafM, 
orders,  or  judgments. 
Injunction,  see  Injunction,  S  230. 
Injunction  against  liquor  nuisance,  see  Intood- 

cating  Liquors.  S  279. 
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Refusing  to  give  deporition,  lee  DepooltlonB,  | 

71. 
Tiolation  of  liquor  injunction,  see  Intozicating 

Iiiquora,  |  279. 

H.  POWX»  TO  PUKISH,  AXB  FKO- 
OEEDINOS  THEBEFOB. 

Violation  of  injunction,  lee  Injunction,  |  230. 

CONTEST. 

Of  election,  see  Elections,  ||  269-304. 
Of  local  option  election,  see  Intoxicating  Liq- 
uois,  I  37. 

CONTINUANCL 

Of  criminal  prosecutions,  see  Criminal  Law,  §S 

58e-614. 
Review  of  decisions,  see  Appeal  and  Error,  f 

900;    Criminal  Law,  {«  1090,  1151. 

f  23.  An  application  for  a  continuance  for 
absence  of  witness,  under  Civ.  Code  Prac.  { 
315,  must  sliow  the  evidence  of  such  witness 
to  be  material  and  believed  to  be  true. — Louis- 
ville Ry.  Co.  V.  Bryant  (Ky.)  182. 

I  26.  An  application  for  a  continuance  for 
absence  ,of  witness,  under  Civ.  Code  Prac.  $ 
315,  must  show  diligence  of  the  applicant  in 
endeavoring  to  secure  the  attendance  of  the 
witness.— Louisville  Ry.  Co.  t.  Bryant  (Ky.) 
182.        . 

{  26.  Facts  hM  insufficient  to  show  dili- 
gence of  an  applicant  for  a  continuance  to  pro- 
cure the  attendance  of  an  absent  witness. — 
Louisville  Ry.  Co.  v.  Bryant  (Ky.)  182. 

{  33.  Denial  of  a  continuanre  for  absence 
of  a  witness  held  not  prejudicial,  where  de- 
fendant's statement  of  what  was  expected  to 
be  proved  by  the  witness  was  permitted  to  be 
read  to  the  jury  as  the  witness'  deposition  as 
authorized  by  Civ.  Code  Prac.  |  315.— Louis- 
ville Ry.  Co.  V.  Bryant  (Ky.)  182. 

}  37.  An  application  for  a  continuance  for 
absence  of  witness,  under  Civ.  Code  Prac.  { 
315,  must  set  out  the  evidence  expected  to  be 
proven.— Louisville  Ry.   Co.   v.    Bryant   (Ky.) 

CONTRACTORS. 

Bonds,  see  M^unicipal  Corporations,  f  347. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
E'rauds,  Statute  of. 

Alteration,  see  Alteration  of  Instruments. 

Assignment,  see  Assignments. 

Best  and  secondary  evidence  of  contract,  see 
Evidence,  |  165. 

Cancellation  of  written  contracts,  see  Cancella- 
tion of  Instruments. 

Ground  for  mechanics'  liens,  see  Mechanics' 
Liens,  §{  57-61. 

Ground  of  estoppel,  see  Estoppel,  {  78. 

Impairing  obligations,  see  Constitutional  Law, 
{  126. 

In  restraint  of  trade,  see  Monopolies,  |J  12-90. 

Liquidated  damages  or  penalties,  see  Itamagcs, 
«  81. 

Novation,  see  Novation. 

Operation  and  effect  of  champerty,  see  Cham- 
perty and  Maintenance. 

Operation  and  effect  of  customs  or  usages,  see 
Customs  and  Usages. 

Parol  or  extrinsic  evidence  affecting  written 
ccatract,  see  £}vidence,   S|  387-425.  448-456. 

Separate  or  subsequent  oral  agreement  affecting 
written  contract,  see  E^vidence,  y  441,  442. 

Specific  performance,  see  Specific  Performance. 

Subroeation  to  rights  or  remedies  of  creditors, 
see  Subrogation. 


Gontracti  of  partieuUtr  dauei  of  pertont. 

See  Brokers,  i  97;  Carriers,  H  46,  173,  180, 
218;  Corporations,  i  460;  Counties,  {  113; 
Husband  and  Wife,  |{  10,  193;  Mnnidpal 
Corporations,  U  347-865:  Schools  and  School 
Districts,  I  81. 

Attorney,  with  client,  see  Attorney  and  Client, 
il  70-72. 

Insurance  companies,  see  Insurance. 

Mutual  benefit  insurance  association,  see  In- 
surance, a  724-726. 

Officers  and  agents  of  banks,  see  Banks  and 
Banking,  {  116. 

Ofllcers  and  agents  of  corporations  in  general, 
see  Corporations,  |S  398-132. 

ContraotB  reiating  to  partieular  tuhieeU. 

See  Fixtures,  |  27;    Insurance. 

Assumption  of  mortgage  debt  by  purchaser  of 
mortgaged  property,  see  Mortgages,  i  280. 

Compensation  of  broker,  see  Brokers,  f§  40-75. 

Dedication  of  property  to  public  use,  see  Dedi- 
cation, {  18. 

Floating  logs,  see  Logs  and  Losing,  |  15. 

limitation  of  liability  of  earner  in  respect  to 
goods,  see  Carriers.  |  180. 

Limitation  of  liability  of  carrier  in  respect  to 
live  stock,  see  Carriers,  {  218. 

Married  women's  separate  property,  see  Hus- 
band and  Wife,  i  193. 

Public  improvements,  see  Municipal  Corpora- 
tions, 11  347-376. 

Standing  timt>er,  see  Logs  and  Logging,  {  3. 

Transportation  of  goods,  see  Carriers,  i  46. 

Parttcular  claitet  of  eofireii  contract*. 

See  Bills  and  Notes;  Bonds;  Covenants; 
Deeds;  Partnership;   Sales. 

Agency,  see  Principal  and  Agent. 

Insurance  policies,  see  Insurance. 

Leases,  see  Landlord  and  Tenant. 

Sales  of  realty,  see  Vendor  and  Purchaser. 

Sales  of  standing  timl>er,  see  Logs  and  Logging, 
I  3. 

Suretyship,  see  Principal  and  Surety. 

Transfer  of  shares  of  corporate  stock,  see  Cor- 
porations, {  121. 

Particular  daue*  of  implied  contractt. 
See  Interest;   Money  Paid;   Work  and  I.Abor. 

Particular  mode*  of  ditcharging  contractt. 
See    Compromise   and    Settlement;     Novation; 
Payment ;    Release. 

X.  REQUISITES  AMD  VAX.IDITT. 

(A)  Ifatore  and  BsBentlmIs  !■  Oeaeral. 

S  1.  The  elements  of  a  valid  contract  stated. 
—American  Lead  Pencil  Co.  v.  Nashville,  C. 
ft  St.  L.  Ry.  (Teun.)  613. 

i  9.  Where  there  is  a  patent  ambiguity  in 
one  clause  of  a  contract  wnich  renders  it  void 
for  uncertainty,  the  nullity  of  the  clause  will 
not  affect  the  remainder  of  the  contract  if  there 
is  enough  left  to  constitute  a  complete  contract 
—State  V.  Racine  SatUey  Co.  (Tex.  Civ.  App.) 
400. 

§  10.  A  contract,  to  be  binding,  mast  be 
mutual.— Second  Nat.  Bank  of  Ashland  v.  RoQse 
(Ky.)  1121. 

(B)  Parties,  Proposals,  and  Aeeeptaac«. 

f  24.  A  binding  contract  of  sale  does  not 
exist  until  both  parties  have  agreed  to  the 
same  proposition. — D.  S.  Cage  &  Co.  t.  Black 
(Aik.)  942. 

(O  Formal  Reanlsttes. 

Of  deed,  see  Deeds,  {  38. 

f  33.  A  patent  ambiguity  in  a  contract  can- 
not be  aided  by  parol  evidence,  and,  where  the 
written  instrument  does  not  evidence  a  contract 
without   the   aid   of  parol  evidence,  it   cannot 
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be  enforced.— State  r.  Bacine  Sattley  Co.  (Tex. 
Ciy.  App.)  400. 

(D)  CoBsIderattOB. 

For  awnmption  of  mortgage,  see  Mortgages,  I 

280. 
Parol  or  extrinsic  evidence  to  show  natnre  of 

consideration,  see  Evidence,  {  419. 
Sufficiency  as  to  creditors  and  subsequent  pur- 

ctiasers,  see  Fraudulent  Conveyances,  |  80. 

I  47.  Want  of  consideration  is  always  a  de- 
fense to  the  enforcement  of  •  contract — First 
Nat  Bank  v.  Asel  (Mo.  App.)  110,  111. 

(K)  ▼•IiattT  of  Aaseat. 

To  bill  or  note,  see  Bills  and  Notes,  f  107. 
To  contract  of  sale,  see  Sales,  i  38. 
To  deed,  see  Deeds,  H  70-76. 

i  93.  One  who  signs  a  written  contract,  re- 
fusing to  read  it,  cannot  say  that  be  did  not 
know  its  contents  and  is  bound  by  Its  terms.— 
J.  I.  Case  Threshing  Mach.  Co.  v.  Mattingly 
(Ky.)  1131. 

i  94.  Where  a  person  is  misled  into  signing 
a  written  contract  without  negligence  in  so  do- 
ing, it  is  a  fraud  which  invalidates  the  con- 
tract—J.  I.  Case  Threshing  Mach.  Co.  v.  Mat- 
tingly (Ky.)  1131. 

(F)  Lev«Utr  •<  Objeet  aad  of  CoaaM- 
eratloB. 

Cbampertons    contracts,    see    Champerty    and 

Maintenance. 
Legality  of  partnership,  see  Partnership,  {  26. 

i  117.  When  an  agreement  not  to  pursue 
a  business,  upon  selling  the  business  and  good 
will,  is  valid,  stated.— X>inneman  &  Moore  v. 
Allison  &  Yates  (Ky.)  134. 

f  117.  A  covenant  not  to  engage  in  the  un- 
dertaking business  within  50  miles  of  the  city, 
upon  selling  the  business  and  good  will,  held 
a  reasonable  restriction. — Linneman  &  Moore 
V.  Allison  &  Yates  (Ky.)  134. 

{  13&  Though  a  contract  was  illegal,  held, 
that  an  accounting  as  to  profits  and  losses 
would  be  decreed.— Mitchell  ▼.  Fish  (Ark.)  040. 

H.   OONSTBUOTIOH    AHS    OPERA- 
TIOH. 

Particular  clatiei  of  contractt. 

See  Bills  and  Notes,  {  125 ;  Bonds,  |  60 ;  Chat- 
tel Mortgages,  |{  124-153;  Compromise  and 
Settlement,  |  15;  Insurance,  U  177,  726; 
Mortgages,  {  186 ;   Release,  {  29 ;    Sales,  i  81. 

Deeds,  see  Boundaries,  I  3 ;   Deeds,  U  12(X-168. 

I^eases,  see  Mines  and  Minerals,  |  70. 

Subleases,  see  Landlord  and  Tenant,  {  80. 

Suretyship,  see   Principal   and  Surety,  i|  69- 


<A)  General   Rules   of  Conatroetioa. 

Parol  or  extrinsic  evidence  affecting  written 
contract,  see  Evidence,  {{  387-425.  448-^56. 

Separate  or  subsequent  oral  agreement  affect- 
ing written   contract,   see   Evidence,  {f  441, 

i  144.  A  contract  must  be  con.itrued  by  the 
law  of  the  place  where  made.— McKinstry  v. 
Chicago,  R.  I.  &  P.  By.  Co.  (Mo.  App.)  1(161. 

I  164.  Where  a  contract  is  contained  in  two 
distinct  papers,  they  will  be  read  together.— 
Sackett  v.  Maggard  (Ky.)  888. 

i  169.  Contracts  must  be  construed  with 
reference  to  the  surrounding  circumstances  and 
the  condition  of  the  parties. — Weeks-Betts 
Hardware  Co.  v.  Roosevelt  Lead  &  Zinc  Co. 
(Mo.  App.)  35. 

{  176.  An  instruction  containing  a  correct 
statement  as  to  the  meaning  of  a  contract  is 


not  erroneous.— Loomis  t.  Broaddus  &  Leavell 
(Tex.  Civ.  App.)  743. 

(C)   Snbjeet-Matter. 

Liquidated  damages  and  penalties,  see  Damages, 
181. 

(K)  CoaUtleaa. 

In  insurance  policies,  see  Insurance,  U  323- 
367,  748.       *~      '^ 

f  221.  A  new  corporation  organized  to  take 
over  the  assets  of  a  telephone  comi>any  held  not 
entitled  to  stocks  and  bonds  representing  tiie  old 
com^ny's  indebtedness  until  $21,(XX)  had  been 
furnished  to  pay  the  debts  of  the  old  company 
as  agreed.— Maysville  Telephone  Co.  v.  First 
Nat  Bank  (Ky.)  886. 

(F)   Compeasatioai 

{  232.  Where  a  building  contract  provides 
that  extra  work  should  only  be  paid  for  upon 
the  certificates  and  computation  of  the  architect, 
such  conditions  are  precedent  to  recovery  there- 
for, unless  the  architect  acts  in  bad  faitb  or 
arbitrarily.— Taub  v.  Woodruff  (Tex.  Civ.  App.) 
760. 

IV.  BESCISSIOH    AHD    ABAHDOM- 
MEHT. 

Cancellation  of  written  contracts  in  equity,  see 

Csncellation  of  Instruments. 
Discharge  by  novation,  see  Novation. 
Rescission  of  contract  of  sale,  see  Scdes,  {  110. 

I  265.  A  rescission  of  a  contract  involves  re- 
storing the  status  quo  of  the  parties.— Ungeret 
&  Co.  V.  Louis  Maull  Cheese  &  Fish  Co.  (Mo. 
App.)  5& 

V.  FEBFOBMANOE  OB  BBEAGH. 

Enforcement  of  specific  performance,  see  Spe- 
cific Performance. 

Liquidated  damages  and  penalties  for  breach, 
see  Damages,  {  81. 

Pariicular  olatiet   of  conirocti. 

Conditions  in  deeds,  see  Deeds,  i  160. 

Conditions  in  insurance  policies,  see  Insurance, 
|{  323-367,  748. 

Employment  of  broker,  see  Brokers,  {|  11,  49- 
57. 

Sales,  see  Sales,  U  166-181 ;  Vendor  and  Pur- 
chaser, il  133-137. 

With  municipal  corporation,  see  Municipal  Cor- 
porations, li  359-365. 

I  280.  A  personal  contract  held,  performable 
through  a  competent  third  person.— F.  Haag  & 
Bro.  V.  Reiehert  (Ky.)  101. 

i  284.  Contractor's  possession  of  warrants 
issued  b^  an  architect,  since  deceased,  held  not 
a  condition  precedent  to  his  recovery  of  a  bal- 
ance on  a  building  contract— Pleasant  J.  Pot- 
ter College  v.  (Jeorge  A.  CoUett  &  Bro.  (Ky.) 
173, 

{  287.    Bad  faith  or  arbitrary  action  by  an ' 
architect  in  declaring  forfeiture  of  building  con- 
tract  or   in    certifying   cost   of  completion    of 
building  held  to  destroy  the  value  of  bis  certifi- 
cates.—Taub  V.  Woodruff  (Tex.  Civ.  App.)  750. 

I  287.  Architect's  certificates  as  to  cost  of 
completing  building  after  breach  of  contract  by 
contractor  held  admissible  in  evidence  over  ob- 
jections stated.— Taub  t.  Woodruff  (Tex.  Civ. 
App.)  750. 

f  305.  A  party  to  an  option  contract  held  by 
his  conduct  estopped  from  declaring  a  forfeiture. 
—Stafford  v.  Pinson  (Ky.)  909. 

VI.  AOTIOHS   FOB    BBEACH. 

Damages,  liquidated  damages  and  penalties,  see 
Damages,  ji  81. 
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Judgment  against  one  or  more  coparties,  see 
Judgment,  |  238. 

Parol  or  extrinsic  eTidence  affecting  written 
contract;  see  Evidence,  fi  387-125,  448-456. 

Separate  or  subsequent  oral  agreement  affect- 
ing written   contract,  see   Evidence,   {|   441, 

Statutory  limitations,  see  liimitation  of  Actions, 
149. 

i  350.  Evidence  held  to  support  a  finding 
denying  damages  for  a  breach  of  contract — 
Gay  Oil  Go.  t.  Muslcogee  Oil  Refining  Co. 
(Ark.)  639. 

{  350.  Ehridence  held  to  sustain  a  judgment 
for  the  plaintiff  for  the  balance  claimed  under 
a  building  contract.— Pleasant  J.  Potter  Col- 
lege V.  George  A.  CoUett  &  Bro.  (Ky.)  173. 

{  353.  In  an  action  on  a  building  contract, 
evidence  held  not  to  warrant  submission  of  is- 
sue of  ttie  owner's  waiver  of  all  damages  for 
delay  in  completion.— Taub  v.  Woodruff  (Tex. 
Civ.  App.)  750. 

CONTRADICTION. 

Of  witness,  see  Witnesses,  |  406. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  M  83-02,  122. 

CONTROVERSY. 

Amount  in  controversy  as  affecting  jurisdiction 
of  courts,  see  Jasdces  of  the  Peace,  I  43. 

•     CONVERSION. 

Of  chattels  into  realty,  see  Fixtures. 
Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion. 

CONVEYANCES. 

Contracts  to  convey,  see  Vendor  and  Purchaser. 

Declarations  by  grantor  as  evidence  against 
grantee  or  subsequent  purchasers,  see  Evi- 
dence, (  230. 

Delivery  in  escrow,  see  Escrows. 

Descriimon  of  boundaries,  see  Boundaries. 

Fraudulent  as  to  creditors  or  subsequent  pur- 
chasers, see  Fraudulent  Conveyances. 

Parol  or  extrinsic  evidence  to  construe  and  a] 
langu: 
448^56. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary,  see  Evidence,  i  390. 

Validity  as  to  creditors  or  subsequent  purchas- 
ers, see  Fraudulent  Conveyances. 

Conveyance*  hy  or  to  particular  clastet  of 
pertoni. 

See  Insane  Persons,  |  61. 
Assignees  for  benefit  of  creditors,  see  Assign- 
ments for  Benefit  of  Creditors,  jl  12-14. 
Married  women,  see  Husband  and  Wife,  |  193. 
Mortgagors,  see  Mortgages,  §  280. 

Convey ancei  of  partiotUar  ipecie*  of,  or  e»tate» 
or  interettt  in,  property. 

Lands  held  adversely,  see  Champerty  smd  Main- 
tenance, {  7. 

Married  women's  separate  property,  see  Hus- 
band and  Wife,  |  193. 

Mortgaged  property,  see  Mortgages,  {  280. 

Personal  property,  in  general,  see  Chattel  Mort- 
gages ;    Sales. 

Public  lands,  see  Public  Lands,  {(151-175. 

Real  property  in  general,  see  Deeds;  Mbrt- 
gages;    Vendor  and  Purchaser. 

Standing  timber,  see  lK>gs  and  Logging,  g  3. 


ply  language  ot  instrument,  see  Evidence, 


,Ti 


Particular  clauet  of  oonveyaneei. 
See  Assignments;    Assignments  for  Benefit  of 

Creditors;    Chattel  Mortgages;    Deeds. 
In  trust,  see  Trusts,  H  20-43. 

CONVICTS. 

See  Prisons. 

Conviction  affecting  right  to  recover  on  Insnr- 

ance  certificate,  see  Insurance,  {  748. 
Nature  and  extent  ot  ponishmenL  see  Criminal 

Law,  i  1208. 

COPY. 

Certified  copy  of  document  aa  evidence,  aee 
Criminal  Law,  I  445. 

CORAM  NOBIS. 

Writ  of  error  coram  nobis,  see  Judgment,  §  334. 

CORPORATIONS. 

Judicial  notice  of  corporations  and  members 
thereof,  see  Evidence,  f  ,22. 

Laws  impairing  obligation  of  charter,  aee  Con- 
stitutional Law,  I  126. 

Verification  of  mechanic's  lien,  aee  Mechanics' 
Liens,  |  154. 

Particular  clattet  of  corporations. 

See  Carriers ;  Municipal  _  Corporations ;  Bail- 
roads  ;    Religious  Societies. 

Banks,  see  Banks  and  Banking. 

Insurance  companies,  see  Insurance. 

Mutual  benefit  insurance  associations,  see  In- 
surance, H  609-825. 

School  districts,  see  Schools  and  School  Dis- 
tricts, II  13-97. 

Street  railroad  companies,  see  Street  Railroads. 

Telegraph  or  telephone  companies,  aee  Tele- 
graphs and  Telephones. 

XL   CORFOBATE   EXISTEITCE   AMD 
FRANCHISE. 

Amendment  or  alteration  of  charter  as  impair^ 
ing  obligation  of  contract,  see  Constitutional 
Law,  I  126. 

I  34.  The  appearance  of  a  corporation  by  at- 
torney predades  it  from  denying  its  existence.— 
Hammar  v.  St  Louis  Motor  Carriage  Co.  (Mo. 
App.)  1060. 

XV.   OAPnAL,  STOCK,  ANB  DIVI> 
DENSS. 

(C)  laaae  of  Certlflcateo. 

i  104.  Where  stockholders  took  part  in  the 
issuance  of  stock  as  fully  paid  and  nonassessable 
which  was  in  fact  not  fully  paid,  held,  that  one 
consenting  stockholder  could  not  take  advantage 
of  another  because  of  lack  of  compliance  with 
the  law.— Bucklew  v.  Pyron  (Mo.  App.)  1064. 

<D)  Transfer  of  Shares. 

i  121.  A  purchaser  of  stock  from  a  stock- 
holder and  director  of  a  corporation  held  enti- 
tled to  recover  the  difference  between  the  real 
value  of  the  stock  purchased  aud  its  value  as 
falsely  represented  by  the  seller. — Long  v.  Dou- 
hitt  (Ky.)  453. 

Ji  121.  In  an  action  to  recover  sum  paid  for 
eged  worthless  corporate  stock,  evidence  held 
to  show  that  plaintiff  acted  on  bis  own  judg- 
ment.—Bowen  V.  Walton  (Ky.)  885. 

I  121.  In  an  action  to  recover  sum  paid  for 
alleged  worthless  corporate  stock  evidence  held 
inaufiScient  to  show  &lse  representations  induc- 
ing purchase.- Bowen  v.  Walton  (Ky.)  885. 

I  121.  In  an  action  to  recover  sum  paid  for 
alleged  worthless  corporate  stock,  evidence  htid 
to  show  that  the  stock  had  a  substantial  value. 
—Bowen  v.  Walton   (Ky.)  885. 
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▼.  MEBfBEBS    AXD    STO0KHOU>ERS. 

<0  BalBK  or  Deteaatav  om  Behalf  of  Cor- 
Btion. 


Bixbt  to  defend  proceedings  tor  eacbeat,  we 
Escheat,  {  6. 

-VI.  oincEBS  Ain>  aoemts. 

Of  insarance  companies,  see  Insnrance,  §§  77- 
90. 

(B)  Anthorttr  sad  Fnaetloaa. 

I  306.  Want  of  anthority  in  the  president  of 
a  corporation  to  bind  the  company  by  the  ex- 
ecution of  an  undertalting  to  pay  tor  goods 
sold  to  a  third  person  will  not  render  the  pres- 
ident personally  liable  on  an  implied  warranty 
of  payment.— Standard  Underground  Cable  Co. 
T.  Southern  Independent  Telephone  Co.  (Tex 
Civ.  App.)  429. 

(D)  UabllUy  for  Corporate  Debts  aad 
Aets. 

f  337.  At  common  law  the  cieation  of  in- 
debtedness in  excess  of  the  charter  limit  would 
not  render  the  directors  of  a  corporation  per- 
sonally liable  to  creditors.— Randolph  t.  Bal- 
lard County  Bank  (Ky.)  165. 

i  337.    Directors    o^  a   corporation,    haring 

fiermitted  its  manager  to  exceed  its  authorized 
ndebtedness,  held  individually  liable  for  the 
excess  nhder  Ky.  St.  {  550  (Russell's  St.  | 
2134).— Randolph  v.  Ballard  County  Banlc 
<Ky.)  165. 

Vn.  COBPOBATE  POWERS  AND 
LIABIUTIEB. 

Of  banks,  see  Banks  and  Banking,  H  116-161. 

(A)  Bzteat  aad  Bzerelse  of  Po-vrers  la 
Qeaeral. 

Construction  of  penal  laws,  see  Statutes,  |  241. 

{  388.  An  agreement  or  conditional  sale  of 
patent  rights  held  to  hare  transferred  to  a  cor- 
poration such  a  beneiiciai  right  that  it  was 
estopped  to  assert  that  the  transaction  was 
ultra  vires.- Osmer  v.  Lie  May-Wegmann  Bro- 
kerage Co.  (Mo.  App.)  65. 

I  388.  An  acquiescing  stockholder  is  estopped 
to  object  that  a  contract  of  the  corporation  is 
ultra  vires.— Osmer  v.  Le  May-Wegmann  Bro- 
kerage (>>.  (Mo.  App.)  65. 

I  888.  A  corporation  which  eoJoyed  the  ben- 
4&ta  of  a  contract  held  not  enUtled  to  repudi- 
ate it  as  ultra  vires.— Osmer  v.  Le  May-Weg- 
mann Brokerage.  Co.  (Mo.  App.)  65. 

(B)  Represeatatloa  of  Corporatloa  by  Of- 
flcers    aad    Areata. 

Bank  officers  and  agents,  see  Banks  and  Bank- 
ing, i  iia 

Declarations  by  officers  and  agents  as  evidence 
against  corporation,  see  Evidence,  {  244. 

Enforcement  of  escheat,  see  E^heat,  f  6. 

Liability  for  injuries  to  third  persons  caused 
by  negligence  of  servant,  see  Master  and  Serv- 
ant, r 304. 

Proper^  snbject  to  escheat,  see  Escheat,  |  3. 

Verification  of  mechanic's  lien,  see  Mechanics' 
Liens,  I  154. 

I  398.  Under  Rev.  St.  1895,  arts,  ene,  661, 
corporate  powers  can  only  be  performed  under 
tlie  authority  of  the  board  of  directors.- Stand- 
ard Underground  Cable  Co.  v.  Southern  Inde- 
pendent Telephone  Co.  (Tex.  Civ.  App.)  429. 

I  406.  The  president  of  a  corporation  has  no 
power  to  contract  tor  the  corporation  nor  to 
control  its  property  or  funds,   in   the  absence 


of  authority  in  the  act  of  incorporation  or  from 
the  board  of  directors.— Standard  Underground 
Cable  Co.  v.  Southern  Independent  Telephone 
Co.  (Tex.  Civ.  App.)  429. 

(  410.  Action  of  president  of  telephone  com- 
pany in  purporting  to  undertake  to  pay  plain- 
tiff company  for  goods  sold  by  it  to  another 
held  not  authorized  by  the  by-laws  of  defendant 
company  or  by  its  board  of  directors,  so  that 
the  company  was  not  liable. — Standard  Under- 
ground Cable  Co.  v.  Southern  Independent  Tel- 
ephone Co.  (Tex.  Civ.  App.)  429. 

i  423.  A  failure  to  perform  nondelegable 
duties  of  a  corporation  neld  a  default  of  the 
corporation.— Jacksonville  Ice  ft  Electric  Co. 
V.  Moses  (Tex.  Civ.  App.)  379> 

S  42S.  A  corporation  held  not  entitled  to 
repudiate  notes,  signed  by  the  president  on  be- 
half of  the  corporation,  because  not  authorized 
by  IxMird  of  directors.— Osmer  v.  Le  May-Weg- 
mann Brokerage  Go.  (Mo.  App.)  65. 

I  428.  Notice  of  a  mechanic's  lien  to  the  di- 
rectors of  one  corporation  held  to  charge  an- 
other corporation  having  the  same  directors 
with  notice  of  the  lien.- First  Nat  Bank  v. 
Chowning  Electric  Co.  (Ky.)  1138. 

i  428.  Notice  of  a  mechanic's  lien  given  to 
the  directors  of  one  corporation  held  sufficient 
notice  to  another  corporation  having  the  same 
directors,  where  a  conflict  .of  interest,  if  any, 
arose  after  it  was  given.— First  Nat.'  Bank  v. 
Chowning  Electric  Co.  (Ky.)  1156. 

g  432.  In  an  action  ,1m  the  price  of  goods 
sold,  evidence  held  tOTe<x-vsi.a  .finding  that  the 
i^oods  were  sold  to  defendant  corporation,  and 
not  to  its  general  manager. — Russellville  An- 
thracite Coal  Mining  Co.  t.  Ouita  Coal  Co. 
(Ark.)  024. 

(C)  Propertr  aad  Ooareyaaoes. 

Constitutional   provisions    impairing    obligation 

of  contract,  see  Constitutional  Law,  S  126. 
Limitation  of  action  for  escheat,  see  Limitation 

of  Actions,  (  19. 
Of  religious  societies,  see  Religious  Societies,  If 

23-25. 
Vested   rights   to  property,   see  Constitutional 

Law,  i  93. 

(D)  Ooatraots  aad  ladebtedneaa. 

g  450.  Where  a  business  or  manufacturing 
corporation,  created  under  a  general  law,  ex- 
ceeds the  limit  of  indebtedness  fixed  in  its  ar- 
ticles, it  is  a  violation  of  the  law  under  which 
it  was  created.— Randolph  v.  Ballard  County 
Bank  (Ky.)  165.  ,       '^^^  •'     • 

<B).  Tortsi 

Particular  daste*  of  corporation*  or  a*»oc%(k- 
tiont. 

See  Carriers.  U  110-134,  159,  17a-185,  203- 
230,  280-321,  853-382;  Railroads,  If  113, 
2n4-2S2,  288-297,  301-351.  35&-401,  446, 
447,  485;   Street  Railroads,  ff  81-118. 

Gas  companies,  see  Oa«,  ff  17-20. 

(W)  OlTlI  Aotloas. 

(Competency  of  member,  stockholder,  or  officer 
of  corporation  to  testify  to  transaction  with 
person  since  deceased  or  incompetent,  see 
Witnesses,  f  142. 

Declarations  py  officers  and  agents  as  evidence 
against  corporation,  s^  E^vidence,  f  244. 

Liability  for  wrongful  death,  see  Death,  f  33. 

Limitation  of  action  for  escheat,  see  Limitation 
of  Actions,  I  19.  ^     «  ■ ' 

Waiver  of  objections  for  faMtwe  t^-fetwf'ffkai' 
ing,  see  Pleading,  §  422. 
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By  or  againtt  particular  clattet  of  corporationt 
or  associationi. 

See  Carriers,  |!  132-134,  184,  185,  227-230, 
315-321,  344-347,  382;  Railroads,  {{  282, 
297.  344-351,  400,  401,  446,  447,  486;  Street 
Railroads,  §i  112-118. 

Electric  companies,  see  Electricity,  |  19. 

Gas  companies,  see  Gas,  J  20. 

Insurance  companies,  see  Insurance,  i|  612-672. 

i  521.  In  an  action  for  the  price  of  goods 
sold  a  corporation,  an  instmction  held  not  ob- 
jectionable.— Russellville  Anthracite  Goal  Min- 
ing Co.  V.  Ouita  Coal  Co.  (Ark.)  624. 

vm.  nrsoLVEHCT  axd  beceivers. 

f  553.  Before  a°  court  of  equity  will  open  its 
doors  to  a  single  stockholder  ne  must,  not  only 
on  behalf  of  himself,  but  also  on  behalf  of  all 
other  stockholders,  show  that  there  is  no  other 
road  to  redress,  and  this  is  not  shown  unless 
all  the  remedies  within  the  corporation  itself 
hare  been  exhausted.— Blades  r.  Billings  Mer- 
cantile Co.  (Mo.  App.)  579. 

}  553.  A  petition  by  a  stockholder  for  a  re- 
ceiver for  the  corporation  held  not  to  state  any 
grounds  therefor.— Blades  v.  Billings  Mercan- 
tile Co.  (Mo.  App.)  579. 

i  653.  The  appointment  of  a  receiver  to  com- 
pel restitution  from  the  directors  sufficient  to 
pay  plaintiff's  judgment  held  proper.— Hammar 
T.  St.  Louis  Motor  Carriage  C!o.  (Mo.  App.) 
1060. 

XI.  DISSOLirrXOH  ANB  FORFElTmtE 
or  FKAirCHISE. 

Property  inbject  to  escheat,  see  H^heat,  {  3. 

i  618.  By  analogy  to  Ky.  St.  «  3858,  38.59 
(RusseU's  St.  H  3^,  3889),  allowing  two  years 
for  the  settlement  of  estates  of  decedents,  a 
corporation  has  two  years  to  close  up  its  af- 
fairs.—Ewald  Iron  Co.  ▼.  Commonwealth  (Ky.y 

CORRECTION. 

Of  erroneous  instmctiona  by  other  instructions, 
see  Trial,  I  296. 

Of  irregnlarfties  and  error  at  trial,  see  Trial, 
H  418-423. 

Of  judgment,  see  Judgment,  |  334. 

Of  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {  644 ;   Criminal  Law,  §  1110. 

CORROBORATION. 

Of  testimony  of  female  in  prosecution  for  se- 
duction, see  Seduction,  {  46. 

CORRUPTION. 

In  general,  see  Fraud. 

CO-SERVANTS. 

See  Master  and  Servant,  H  186-201. 

COSTS. 

Expenditures  for  costs  by  executor  or  adminis- 
trator, see  Executors  and  Administrators,  I 
111. 

In  action  by  trustee,  see  Trusts,  I  268. 

In  ejectment,  see  Ejectment,  {  123. 

Payment  or  security  on  taking  appeal  or  other 
proceeding  for  review,  see  Appeal  and  Error, 
I  376 ;   C^minal  Law,  {  1076. 

I.   NAT1TBE.  OROTTNDS,  AHD  EXTEKT 
OF  BXOXrr  Uf   OSNIiKAI.. 

f  32.  An  apportionment  of  costs  held  proper. 
—Sutherland  v.  Kirkland  (Tex.  Civ.  App.)  851. 


IV.   SEOVBTTT  FOB  PATMEET. 

Security  to  perfect  appeal  or  other  proceeding 
for  review,  see  Appeal  and  Error,  I  376. 

V.  AMOVIIT,  KATE,  AHS  ITElfS. 

p  184.  Minor  stepchildren  of  plaintiff,  recov- 
ering judgment  for  injuries  to  his  wife,  the 
mother  of  the  children,  held  entitled  to  witness 
fees  taxed  as  costs  against  defendant- — North- 
em  Texas  Traction  Co.  v.  Grimes  (Tex.  Civ. 
App.)  803. 

Vn.  ON  APFEAI.  OR  EBBOB.  ABD 

OB  BEW  TBIAIi  OB  MOTIOB 

THEBEFOB. 

Security  to  perfect  appeal  or  other  proceeding, 
see  Appeal  and  Error.  {  376. 

vm.   FATMENT  AND  BEHEDIE8 
FOB  COIXEOnON. 

Payment  or  security  on  taking  appeal  or  other 

rroceeding  for  review,  see  Appeal  and  Error, 
376;    Criminal  Ijiw,  S  1076. 

i  282.  A  party  obtaining  a  judgment  for 
costs  held  not  entitled  to  collect  them  until  he 
has  paid  them.— Watkins  v.  Parker  (Ark.)  1187. 

JX.  m  OBIMIBAI.  FBOSECimONS. 

Security  to  perfect  appeal  or  other  proceeding 
for  review,  see  Criminal  Iaw,  {  1076. 

CO-TENANCY. 

See  Joint  Tenancy ;   Tenancy  in  Common. 

COUNSEL 

See  Amicus  Curife ;   Attorney  and  Client 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

See     Municipal     Corporations;      Schools     and 

School  Districts,  {{  1^-97. 
Oranty  in  which  to  sue,  see  Venue. 
Highways,  see  Highways. 

I.   CBEATION,    AI.TEBATION,    EXIST- 

ENCE,  ANP  POUnOAI. 

FUNCTIONS. 

t  16.  Facts  held  to  show  a  certain  debt 
against  Menefee  county,  and  that  its  fiscal 
court  should  take  steps  to  levy  and  collect  the 
tax  (Acts  1869,  c.  1872,  |  7;  Act  April  8. 
1880  [Priv.  Laws  1879-80,  c.  871];  Ky.  St. 
1894.   §1852).— Montgomery  County  t.   Taylor 

I  16.  The  county  fiscal  court  held  to  have 
authority  to  hear  evidence  as  to  what  an  agnee- 
ment  between  such  county  and  another  was  and 
to  spread  the  same  on  its  record.- Montgomery 
County  V.  Taylor  (Ky.)  894. 

H.   GOVERNMENT  AND  OFFICEBS. 

(D)  Ofllcera  aad  Areata. 

Liability    for  compensation    of   sheriff   aa   tax 

collector,  see  Taxation,  |  549. 
Tax  collectors,  see  Taxation,  ii  545-649. 

I  74.  Right  of  a  county  treasurer  to  com- 
pensation under  Const,  art.  16,  {  44.  and  Rev. 
St.  1895,  art.  2467,  stated.— HiU  County  v. 
Sauls  (Tex.  Civ.  App.)  267. 

{  74.  Under  Rev.  St.  1895,  art  2467,  a 
county  treasurer  held  entitled  to  commissinns 
aa  money  was  received  and  disbursed. — Hill 
County  V.  Sauls  (Tex.  Civ.  App.)  267. 
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I  74.  Vnit*  »et.  St  1865,  art  2467,  held, 
conrtB  cannot  interfem  with  an  order  fixing 
the  countT  treasurer's  commission  at  IV^  mills 
on  the  dollar.— Hill  County  v.  Sauls  (Xez.  Cir. 
App.)  267. 

m.  PBOPERTT.  OONTRAOTS,  AMD 
LIABXUTXES. 

(B)  CsBtractB. 
I  113.  A  fiscal  court,  under  Ky.  St.  |{  1840, 
4818.  4318a  (Russell's  St.  ||  2975,  54ffiJ,  5463), 
had  no  power  to  purchase  an  automobile  to  be 
used  by  members  of  the  court  in  inspecting 
county  roads.— Hollis  v.  Weissinger  (Ky.)  176. 

I  113.  Under  Ky.  St.  S  1840  (RusaeU's  St 
{  2975),  the  fiscal  court  bad  power  to  appropri- 
ate county  money  to  provide  fans  operated  by 
electriaty  for  the  office  of  the  county  court 
clerk.— Hollia  t.  Weissinger  (Ky.)  17& 

IV.  ZTSOAZ.  HAlTAOEBfEHT,  PXTBUO 

DEBT,   SECURITIES,  AlfD 

TAXATION. 

f  152.  A  contract  by  a  county  listing  land 
for  sale  hdd  not  to  create  debt  within  Const 
art.  11,  i  7,  requiring  provision  for  payment— 
Sandifer  ▼.  Foard  County  (Tex.  Civ.  App.)  823. 

f  ttl.  Under  Kirby's  Dig.  i  1500,  held,  that 
certain  tax  levy  by  the  quorum  court  was  valid. 
— Fussdl  v.  Mallory  (Ark.)  631. 

COUNTS. 

Separate  counts  la  pleading,  necessity  and  suf- 
ficiency of  election,  see  Indictment  and  In- 
formation, {  132. 

Separate  counts  in  pleading,  right  to'  join,  see 
indictmeBt  and  Information,  {  132. 

COUNTY  ROADS. 

See  Highways. 

COURSES  AND  DISTANCES. 

See  Boundaries. 

COURTS. 

See  Judgment 

Amicus  curiae,  see  Amicus  Cnriee. 

Constitutional   exercise   of   Judicial   power*  in 

general,  see  Constitndonal  Law,  |{  70-73. 
Judges,  see  Judges. 
Judicial  notice  of  jurisdiction,  organisation,  and 

procedure  of  courts,  see  Evidence,  f  43. 
Mandamus  to  inferior  courts,  see  Mandamus,  { 

31. 
Province  of  coart  and  jury,  see  Criminal  Law, 

S{  741-763,  764;   Trial,  U  139-178,  191-194. 
Right  to  trial  by  jury,  see  Jury,  §  31. 
Subjects  and  titles  of  acts  relating  to  courts, 

see  Statutes,  {  124. 
Trial  by  coort  without  jury,  see  Trial,  ||  394- 

403. 

JuritdioHon  of  particular  «ction»  or  proceeiingt. 
Election  contest  see  Elections,  |  275. 
Prosecution    for    violation    of    ordinance,    see 

Municipal  Corporations,  {  636. 
To  determine  validity  of  exercise  of  power  of 

eminent  domain,  see  Blminent  Domain,  f  66. 
To    enjoin    liquor    nuisance,   see    Intoxicating 

Liquors,  {  2iB9. 

Special  jvritdiction*  and  partieutar  cloMe*  of 
eourtt. 
See  Justices  of  the  Peace,  I  43. 
Appellate  Jurisdiction,  see  Appeal  and   Error, 

I  21. 
Equity  jurisdiction,  see  Equity,  {|  3-32. 


I.  MAT1TBE,  EXTENT,  AND  EXEBOISE 

or  JinusDiOTioN  in  OENEBAI.. 

Appearance,  see  Appearance,  H  18,  16. 

Presumptions  as  to  aaperior  or  general  juris- 
diction upon  collateral  attadc  on  judgment 
see  Judgment   I   495. 

i  17.  The  subject-matter  presented  to  a  court 
of  appeals  in"  a  case  arising  outside  of  its  terri- 
torial jurisdiction  held  not  within  its  jurisdic- 
tion.— State  ex  rel.  St.  Louis  Dressed  Beef  & 
Provision  Co.  v.  Nixon  (Mo.)  638;  State  ex 
rel.  Raines  T.  Nolte  (Mo.)  542. 

n.  E8TABI.ISHMENT.  OROAinZA. 

TION.  AND  PROCEDURE  IN 

GENERAL. 

(A)  CreBtloB  and  Conittltatioa,  aad  Coart 

Oflleers. 

Judges,  see  Judges.        _._ 

(B)  Tei-ma,  VacatioBS,  Place  aad  Time  of 
HoIdlBK  CoBFt,   CoBrttaonaea,  aad 

AceoBiBiadatlona.  i 

Judicial  notice  of  terms,  see  Evidence,  {  41. 

(D)  Rales      of      Deetstoa,      Adjodleatloas, 
OplBloaa,  aad  Reeorda. 

Decision  of  appellate  court  as  law  of  the  csbp 
in  lower  court  see  Appeal  and  Error,  i  1105. 

Former  decision  of  appellate  court  as  law  of 
the  case  on  subsequent  appeal,  see  Appeal  and 
Error,  {  1097. 

S  91.  The  Court  of  Appeals  must  conform: 
to  the  last  decision  of  the  Supreme  Court  on 
the  subject— Chamlee  v.  Planters'  Hotel  Co. 
(Mo.  App.)  123. 

I  91.  The  Court  of  Appeals  must  follow  the 
decisions  of  the  Supreme  ConrtT-Martin  v. 
Jones  (Mo.  App.)  1097. 

m.  COURTS   OF   GENERAI.   OBIO- 
INAI.   JURISDICTION. 

Presumptions  as  to  jurisdiction  upon  collateral 
attack  on  Judgment,  see  Judgment,  |  495. 

rV.   COURTS  OF  UMITED  OR  INFE- 
RIOR JURISDICTION. 

S  163.  An  action  held  within  the  jurisdiction 
of  the  county  court. — Jordan  v.  Massey  (Tex. 
Civ.  App.)  804. 

VI.   COURTS  OF  APPELLATE  JURIS- 
DICTION. 

Appellate  Jurisdiction   in   general,   see  Appeal 

and  Error,  t  21. 
Decisions  reviewable,  see  Appeal  and  Error,  t 

100. 

<B)  Coarta  of  Partlealar  States. 

i  223.  Judgments  In  favor  of  different  par- 
ties to  an  action  held  several  and  insufficient 
to  sustain  appeals  to  Court  of  Appeals,  under 
Ky.  St.  i  9.50  (Russell's  St  {  27S4).— Johnson 
▼.  Wilson  (Ky.)  1141. 

I  223.  An  appeal  under  Ky.  St  §  950  (Rus- 
sell's St  i  2784),  held  not  to  lie  to  the  Court 
of  Appeals  from  a  judgment  for  $35.— Cumber- 
land Telephone  &  Telegraph  Co.  v.  Logsdon 
(Ky.)   1150. 

{  228.  A  sham  counterclaim,  not  stricken 
from  the  record,  as  authorized  by  Civ.  Code 
Prac.  I  113.  subsec.  8,  will  not  be  considered 
in  determining  the  amount  in  controversy. — 
Cumberland  Telephone  &  Telegraph  Co.  t. 
Logsdon  (Ky.)  1159. 

f  231.  Under  Const  Amend.  1884,  |  6  (Ann. 
St.  1906,  p.  244),  the  Supreme  Court  fa  to  bear 
a  certified  case  the  same  as  when  jurisdiction 
is  obtained  by  ordinary  appeal  process.— State 
V.  Clinkenbeard  (Mo.)  587. 
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Vn.   OWITEP   STATES   C01TRT8. 

(F)  State  La'vrs  aa  Rules  of  Decision. 

i  363.  Sayles'  Ann.  Civ.  St.  1897,  art.  1483, 
authorizing  suits  against  receivers  without 
leave  of  court,  has  no  application  to  receivers 
appointed  by  a  federal  court.— Morse  v.  Tacka- 
ben-y  (Tex.  Civ.  App.)  273. 

Vm.   COMCVItBENT  AMD  CONXXIOT* 

nra  jmtissicTiox.  ahd 

OOMITT. 

(A)  Cosrts  of  Same  State,  aad  Transfer  of 
Causes. 

Transfer  of  prosecution  to  Juvenile  docket,  see 
Infants,  f  68. 

I  485.  Under  Const,  art.  6  (Ann.  St.  1906 
p.  212)  and  Rev.  St.  1909;  i  3926,  each  Court 
of  Appeals  has  jurisdiction  only  of  appeals 
arising  within  its  territorial  limits,  and  section 
3939  IS  void.— State  ex  rel.  St.  Louis  Dressed 
Beef  &  Provision  Co.  v.  Nixon  (Mo.)  638;  State 
ex  rel.  Raines  v.  Nolte  (Mo.)  542. 

COVENANT,  ACTION  OF. 

Covenants  on  which  the  action  may  be  main- 
tained, aee  Covenants. 

COVENANTS. 

Affecting  right  to  remove  fixtures,  see  Fixtures, 

127. 
Conditions  and  provisos  in  contracts  in  general, 

see  Contracts,  {  221. 
Conditions  and  restrictions  in  deeds,  see  Deeds, 

ii  145-168. 

n.   OOHBTRVOTIOK  AMD  OPEBA- 
TIOH. 

Affecting  right  to  remove  fixtures,  see  £*ixtaies, 
§27. 

TV.  ACTIONS  FOB  BREACH. 

I  ISO.  Under  the  facts  a  grantee  held  not 
entitled  to  recover  on  a  covenant  of  warranty.— 
Sutherland  v.  Kirkland  (Tex.  Civ.  App.)  85L 

COVERTURL 

See  Husband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  if  330-406. 
Of  witnesses  as  affecting  weight  and  sufficiency 
of  evidence,  see  Evidence,  S  588. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditons;  At- 
tachment; Bankruptcy;  Compromise  and 
Settlement;  Execution:  Fraudulent  Convey- 
ances; Garnishment;  Homestead;  Novation; 
Payment ;   Release. 

Interest  on  default  or  delay  in  payment  ot  ob- 
ligation, see  Interest. 

Of  decedent,  see  Executors  and  Administrators, 
{f  206-283. 

Remedies  against  sureties,  see  Principal  and 
Surety,  (  133. 

Rights  and  remedies  as  to  mortgage  by  debtor, 
see  Chattel  Mortgages,  1 194. 

Subrogation  to  rights  of  creditor,  see  Subroga- 
tion. 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  transfers,  see 
Fraudulent  Conveyances,  |  249. 


CRIMES. 


See  Criminal  Law. 


CRIMINAL  UW. 

Bail,  see  Bail,  U  58-89. 

Competency  and  challenge  to  jurors,  see  Jury, 

Conviction  affecting  right  to  recover  on  insur- 
ance certificate,  see  Insurance,  I  748. 

Grand  jury,  see  Grand  Jury. 

Habeas  corpus  to  review  proceedings,  see  Ha- 
beas Corpus. 

Impaneling  jury,  see  Jury,  {  149. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Malicious  prosecution,  see  Malidous  Prosecu- 
tion. 

Prisons,  see  Prisons. 

Qualifications  of  jurors,  and  exemptions,  see 
Jury,  §f  39-53. 

OHeniet  by  partiouUur  clat»e»  of  penonM. 
See  Infants,  iS  6&-6& 

Particular  offentet. 

See  Bimmy;  Burglary;  Disorderly  House; 
False  Pretenses;  Gaming,  {|  74-88;  Homi- 
cide ;  Kidnapping ;  Larceny  ;  Rape,  H  4-12 ; 
Seduction,  gf  32-60;    Sodomy;    Tbreats. 

Abandonment  of  children  by  parent  or  n^lect 
to  snpport,  see  Parent  and  Child,  S   17. 

Assault  with  intent  to  kill,  see  Homicide,  M 
90-99. 

Carrying  weapons,  see  Weapons,  {  17. 

Offenses  relating  to  weapons,  see  Weapons. 

Practicing  medicine  or  surgery  without  author- 
ity, see  Physicians  and  Surgeons,    {  6. 

Violations  of  anti-trust  laws,  see  Monopolies, 
S  90. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, !(  132-139,  204-223. 

Violations  of  municipal  regulations,  see  Munici- 
pal Ootporations,  §g  631-642. 

Violations  of  Sunday  laws,  see  Sunday,  {  29. 

m.  PARTIES  TO  OFFEKSE8. 

To  murder,  see  Homicide,  {  30. 

IV.  JUBISDIOTIOX. 

Transfer  of  prosecution  to  juvenile  docket,  see 
Infants,  |  68. 

8  90.  Under  Const.  I  143,  and  Ky.  St  § 
3651  (Russell's  St.  i  1662).  a  police  court  has 
no  jurisdiction  of  an  offense  not  committed 
within  the  limits  of  the  city  where  tiie  court 
is  located.— Tutt  v.  City  of  Greenville  (Ky.) 
890. 

I  90.  It  is  not  essential  that  a  person  shall 
have  been  personally  present  in  a  city  when 
the  offense  was  committed  to  be  guilty  of  com- 
mitting the  offense  within  the  city.— Tutt  t.  City 
of  Greenville   (Ky.)  890. 

vn.  rOKHER  JEOPARDT. 

i  162.    The  act  of  1907  kdd  not  invalid  as 

imposing  an  additional  punishment  for  a  viola- 
tion of  the  local  option  law.— £]x  -parte  Roper 
(Tex.  Cr.  App.)  334. 

IX.  ARRAIONSCEITT  AHD  PI.EAS,  AITD 

NOI.I.E   PROSEQUI   OR  DISCOK. 

TUfTTAKCE. 

Plea  of  gnilty  as  bar  to  action  for  maUdons 
prosecution,  see  Malicious  Prosecution,  {  24. 

{  301.  Filing  a  demurrer  to  the  information 
after  waiver  of  formal  arraignment  and  plea 
of  not  guilty  did  not  withdraw  the  plea  so  as  to 
require  new  arraignment — State  v.  Gannon  (Mo.) 

513.  

X.  EVXDEMCE. 

Competency  of  witnesses  in  general,  see  Wit- 
nesses, g|  63-181. 
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Credibility,  impeachment,  contradiction,  and 
corroboration  of  witneaaes,  see  Witneasee,  {{ 
S9(M06. 

CroBS-examination  of  witnessea,  aee  Witnesaes, 
SI  286,  287. 

Examination  <^  witnesaes,  see  Witnesses,  i| 
286,  287. 

In  partioular  criminal  prosecutiont. 

See  Bigamy,  f  8;  Burglary,  H  36-^1;  Disot^ 
derly  Houae,  I  16;  Gaming,  f  98;  Homicide, 
H  166-267:  Larceny,  H  68-60;  Rape,  U  36- 
Ss;  Seduction,  |S  44-1& 

For  practicing  medicine  without  license,  see 
Physicians  and  Surgeons,  {  6. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, H  22^230. 

(A)  Jadleial     Notice,     Presnmptloaa,     and 

Bwden  of  Proof. 

f  3M.  The  court  will  take  Judicial  notice 
of  the  fact  that  the  Legislature  relies  in  a 
large  measure  on  the  titles  of  the  several  laws 
enacted  by  it.—  State  v.  Rawlings  (Mo.)  530. 

f  304.  A  state  court  held  not  authorized 
to  take  judicial  notice  of  city  ordinances.— 
Karchmer  v.  State  (Tex.  Cr.  App.)  700. 

(B)  F«eM  !■  laane  and  Relevaat  to  lasaea, 

and  Rea  Gestae. 

I  864.  Certain  eridence  keld  properly  exclud- 
ed as  hearsay  and  self-serTing.--GomwelI  t. 
State  (Tex.  Cr.  App.)  221. 

(O  Otker  Oflenaea,  and  Character  ot  A«« 
eased. 

(  380.  The  character  of  defendant  cannot  be 
assailed  by  the  state  by  proof  of  his  specific  acts 
of  wrongdoing.— State  v.  McDonough  (Mo.)  645. 

(SS)  Best   and   Secondary   and   Den>onatra> 
tlve  BTfdenee. 

i  398.  Where  the  father  of  prosecutrix  tes- 
tified as  to  her  age,  aa  entry  of  the  date  of  her 
birth  made  by  him  in  an  ordinary  ledger  is 
inadmissible  as  secondary  CTidence. — Haywood 
T.  State  (Tex.  Cr.  App.)  218. 

{  404.  In  a  proeecutioa  for  homicide,  the 
admission  of  a  piece  of  iron  pipe  held  error  for 
failure  to  sufficiently  connect  it  with  the  crime. 
— Higgins  T.  Commonwealth  (Ey.)  llSSw 

I  404.  A  bullet  held  sufficiently  identified 
to  make  it  admissible  in  evidence  against  one 
accused  of  murder. — Butler  t.  State  (Tex.  Cr. 
App.)  230. 

(P)  Admlaalona,   Declarations,   and   Hear- 
■ar. 

I  415.  In  a  prosecution  for  rape,  evidence 
of  prosecutrix's  statements  to  others  that  she 
had  had  intercourse  with  other  men  mentioned 
held  admissible  as  bearing  on  question  of  limi- 
tation.—Foreman  V.  State  (Tex.  Cr.  App.)  229. 

I  417.  Declarations  by  third  persons  held  in- 
admissible against  accused  for  want  of  a  show- 
ing of  conspiracy.— Clemente  v.  State  (Tex.  Cr. 
4pp.)  72a 

<G)  Acta  and  Declaratlona  of  Conaplratora 
and  Codetendanta. 

I  424.  Statements  made  by  an  alleged  ac- 
complice not  in  defendant's  presence  held  in- 
admissible.—Higgins  T.  Commonwealth  (Ky.) 
1135. 

(H)  Docaaientarr  Bvldenee  and  Kzelnsloa 
of  Parol   Bvldenee  Thereby. 

I  440.  Under  Rev.  St.  1895,  art.  2312,  and 
Code  Cr.  Proc.  art.  764,  deed  records  of  a  coun- 
ty held  inadmissible.— Gould  v.  State  (Tex.  Or. 
App.)  696. 

i  446.  Under  Rer.  St.  1895,  arte.  2306,  2308, 
certified  copies  of  papen  in  the  office  of  the 
Secretary  of  State  >li«Id  properly  received  in 
evidence.— Gould  v.  State  (Tex.  (Jr.  App.)  695. 


<D  Opinion  BTldcaee. 

g  448.  Certain  evidence  held  not  objection- 
able as  a  conclusion.— Duke  v.  State  (Tex.  Cr. 
App.)  705. 

{  450.  Witness  held  not  entitled  to  give  an 
opinion  as  to  how  long  it  would  take  to  over- 
come a  house's  reputation  as  disorderly. — ^Thomp- 
son y.  State  (Tex.  Cr.  App.)  860. 

I  452.  Exclusion  of  certain  testimony  of  a 
witness  held  proper.— Duke  v.  State  (Tex.  Gr. 
App.)  705. 

{  474.  An  objection  to  a  question  to  a  medi- 
cal expert  held  properly  sustained: — ^Dnke  v. 
State  (Tex.  Cr.  App.)   705. 

f  485.  A  hypothetical  question  to  a  medical 
expert  keld  proper.— Duke  t.  State  (Tex.  Cr. 
App.)   705. 

I  485.  The  practice  of  putting  hypothetical 
questions  to  experta  stated.- Duke  t.  State  (Tex. 
Cr.  App.)  705. 

(J)  Testlmonr  of  Aeeomplloea   and  Code- 
tendanta. 

Corroboration  of  testimony  of  female  in  prose- 
cution for  seduction,  see  Seduction,  i  46. 

{  508.  The  testimony  of  a  codefendant 
agaiuHt  defendant  on  trial  is  properly  received, 
and  it  is  not  error  to  refuse  to  strike  it  out. 
—Hart  V.  State  (Tex.  Cr.  App.)  1178. 

(M)  'Welarht  and  Bnflldenejp. 

Capacity  of  minor  to  commit  burglary,  see  In- 
fanta, i  60. 

Credibility,  impeachment,  corroboaation,  and 
contradiction  of  witnesses,  see  Witnesses,  |{ 
330-406. 

In  particitlar  criminal  proieeutiont. 
See  Burglary,  I  41 ;  Gaming,  f  98;  Homicide, 
H  232-257 :  Larceny,  H  58-60;  Rape,  {{  61, 
52;  Seduction,  H  45,  46. 

XL  TIME    or    TBIAI.    AHD    OOHTIK- 
VANCE. 

f  686.  The  granting  or  refusal  of  continuance 
to  obtain  testimony  of  absent  witnesses  held 
within  the  discretion  of  the  trial  court.— Alex- 
ander V.  State  (Ark.)  953. 

(  594.  The  refusal  to  grant  a  continuance 
for  absent  witnesaes  held  not  erroneous. — Thur- 
man  v.  Commonwealth  (Ky.)  174. 

§  594.  Refusal  to  grant  a  first  continuance 
for  the  absence  of  a  witness  held  erroneous. — 
Sharp   V.   State  (Tex.   Cr.   App.)   333. 

i  594.  Overruling  of  application  for  continu- 
ance held  not  error.— Florence  v.  State  (Tex. 
Or.  App.)  689. 

f  596.  Refusal  to  grant  a  continuance  on  the 
ground  of  the  absence  of  a  witness  held  not 
erroneous.- Hart  v.  State  (Tex.  Cr.  App.)  117a 

i  614.  Second  application  for  continuance, 
containing  neither  of  the  requisites  stated  in 
Code  Cr.  Proc.  art.  598,  and  where  testimony 
of  absent  witness  would  be  cumulative,  held 
properly  denied.— Bacon  v.  State  (Tex.  Cr.  App.) 

Xn.  TBXAXk 

Competency   of   and   challenge   to   jurors,   see 

Jury.  »  116-120. 
Impaneling  jury,  aee  Jury.  {  149. 
QualificationB  of  jurors,  and   exemptions,   see 

Jury,  H  3»-63. 

In  particular  criminal  protecutioni. 

See  Burglary,  I  46 ;  Homicide,  1)  268-310:  Lftl' 
ceny,  |  77;  Rape,  i  59;  Seduction,  i  60. 

For  carrying  weapons,  see  Weapons,  {  17. 

For  practidng  medicine  withont  license,  see 
Physicians  and  Surgeons,  {  6. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, i  238. 
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(A)  Prellninmry  Proceedlnsa. 

(  628.  Failure  to  indorse  name  of  witness  on 
information,  htid  not  ground  for  reversal,  where 
defendant  Icnew  before  the  trial  that  the  wit- 
ness was  to  appear. — State  v.  Whitsett  (Mo.) 
.'165. 

(B)  Co«rae  •><  Condaet  of  Trial  In  Gen- 
end. 

Misconduct  of  bystander  ground  for  discharge 
of  jury,  see  Jury,  |  140. 

I  639.  The  stating  of  the  case  to  the  jury  by 
special  counsel  for  the  state,  instead  of  by  the 
regular  prosecuting  attorney,  hdd  not  error. — 
State  V.  Boyer  (Mo.)  542. 

S  642.  In  a  trial  for  assault,  it  was  within 
the  judge's  sound  discretion  to  permit  a  com- 
plaining witness  to  serve  as  interpreter. — Sel- 
lers r.  State  (Tex.  Cr.  Appw)  348. 

i  665.  Remarks  of  the  court  on  Toir  dire 
examination  of  jury  as  to  qualifying  on  the 
question  of  having  conscientious  scruples  against 
capital  punishment  held  not  tending  to  prejudice 
them  against  defendant.->State  t.  Boyer  (Mo.) 
542. 

(O)  BeeeptloB  of  BiTldenoe. 

Examination   of   witnesses,    see    Witnesses,    |{ 
286,  287. 

i  671.  The  better  practice  on  a  hearing  as 
to  the  competency  of  a  witness  or  of  offered  evi- 
dence held  to  be  to  exclude  the  jury.— State  v. 
McDonough    (Mo.)   545. 

!  673.  Where  evidence  of  contradictory 
statements  is  introduced  to  impeach  witnesses, 
the  court  should  instruct  the  jury  that  sucli 
evidence  is  limited  to  that  purpose.— Higgina  v. 
Commonwealth  (Ky.)  1135. 

(D)  Objeetlons    to    BTtdence.    Hotlonii    to 
Strike  Out,  and  HzeeptlonB. 

I  695.  It  is  not  error  to  permit  proof  of  the 
reputation  of  witnesses  at  the  time  of  the  trial 
as  against  an  objection  going  only  to  the  weight 
of  the  evidence.— Sharp  v.  State  (Tex.  Cr.  App.) 
333. 

(B)  Arvnmeata    and    Conduct    of    Coaaael. 

i  719.  Statement  of  the  county  court  in  his 
argument,  without  any  evidence  of  the  facts 
stated,  held  reversible  error,  in  the  absence  of 
correction  by  the  court. — Harwell  v.  State  (Tex. 
Cr.  App.)  701. 

{  719.  It  is  improper  to  permit  the  state's 
attorney  to  argue  that  there  was  a  conspiracy 
to  kill  decedent,  where  accused  was  not  shown 
to  have  been  involved  in  one. — Clements  v. 
State  (Tex.  Cr.  App.)  728. 

(  728.  Alleged  objectionable  remarks  of  the 
prosecutiiig  attorney  cannot  be  complained  of 
on  appeal,  where  a  defendant  did  not  request 
any  charge  in  respect  to  such  remarks. — Flor- 
ence V.  State  (Tex.  Cr.  App.)  689. 

<P)  ProTlnee  of  Conrt  and  Jarr  In   Gen- 
eral. 

In  prosecution  for  homicide,  see  Homicide,   t 

268. 
In  prosecution  for  vi<dations  of  liquor  laws,  see 

Intoxicating  Liquors,  f  238. 

f  741.  The  weight  of  testimony  is  for  th« 
jury,  and  not  for  the  court.— State  v.  Cannon 
(Mo.)  613. 

t  741.  The  jury  are  the  judges  of  the  cred- 
tbuity  of  the  witnesses  and  the  weight  of  their 
testimony.- Nash  v.  State  (Tex.  Or.  App.)  709. 

I  761.  Instructions  held  not  to  assume  facts 
not  in  evidence.— Haywood  v.  State  (Tex.  Cr. 
App.)  2ia 


I  761.  An  instruction  hdd  not  erroneous,  as 
assuming  that  accused  made  the  assanit  chai^ 
ed.— Sellers  v.  State  (Tex.  Or.  App.)  348. 

S  761.  Instruction  on  law  of  explanation  of 
possession  of  recently  stolen  property  held  not 
on  the  weight  of  evidence,  as  assuming  certain 
facts.- Bacon   v.   State   (Tex.  Cr.  App.)  690. 

H  763,  764.  In  a  murder  case,  a  charge  lim- 
iting impeaching  testimony  held  not  on  the 
weight  of  evidence. — Day  v.  State  (Tex.  Cr. 
App.)  215. 

II  763,  764.  In  a  murder  case,  a  certain 
charge  held  not  on  the  weight  of  testimony. — 
Day  V.  SUte  (Tex.  Cr.  App.)  215. 

iG)  NeeeMlty.  Re«ol*ite*.  and   Bnllleiencr 
of  Inatmotlona. 

In  particular  criminal  prosecution*. 
See  Burglary,  {  46;  Homicide,  H  280-310:  Lar- 
ceny, {  77;  Rape,  §  59;  Seduction,  |  60. 
For  carrying  weapons,  see  Weapons,  {  17. 
Prosecution  of  minor,  see  Infants,  f  68. 

i  769.  Written  instruction  in  a  criminal 
case,  as  required  by  Rev.  St.  1909,  {  5231,  must 
cover  the  whole  question  to  which  it  relates.— 
State  V.  Harris  (Mo.)  535. 

}  781.  In  a  prosecution  for  homicide,  the 
evidence  connecting  accused  with  the  offense 
being  wholly  circumstantial,  aside  from  certain 
alleged  extrajudicial  confessions,  the  conrt 
should  have  charged  Cr.  Code  Prac.  |  240,  that 
an  extrajudicial  confession  will  not  warrant  a 
conviction  unless  accompanied  with  other  proof 
of  the  corpus  delicti. — Higgins  v.  Common- 
wealth (Ky.)  1135. 

(  782.  An  instruction  on  alibi  hdd  not  erro- 
neous.—State  V.  Glasscock  (Mo.)  549. 

I  784.  Where  there  was  positive  evidence  of 
assault,  it  was  unnecessarv  to  instruct  oo  cir- 
cumstantial evidence.— Sellers  v.  State  (Tex. 
Cr.  App.)  348. 

I  785.  An  instruction  as  to  credibiUty  of  de- 
fendant and  his  wife  hdd  not  error.— State  t. 
McDonough  (Mo.)  ."HS. 

{  785.  A  charge  as  to  the  effect  of  the  testi- 
mony of  impeaching  witnesses  is  proper. — Flor- 
ence V.  State  (Tex.  Cr.  App.)  689. 

I  786.  An  instruction  as  to  credibility  of  de- 
fendant hdd  not  error. — State  v.  Boyer  (Mo.) 
542. 

I  793.  In  a  prosecution  of  two  defendants 
for  burglary,  a  charge  hrld  suffirieut  to  enable 
the  jury  to  properly  formulate  their  verdict 
if  they  should  acquit  or  convict  either,  neither, 
or  both  of  the  defendants. — Ragsdale  v.  State 
(Tex.  Cr.  App.)  234. 

I  793.  Instructions  in  a  trial  for  assault 
with  intent  to  murder  hdd  not  erroneoas,  as  re- 
quiring a  joint  conviction  or  joint  acquittal.— 
Sellers  V.  State  (Tex.  Cr.  App.)  348. 

I  796.  Under  Code  Cr.  Proc.  1895,  art.  1145. 
as  amended  by  act  approved  March  17,  1909 
(T^aws  1909,  c.  54),  the  court  was  not  required 
to  charge  that  the  verdict  should  fix  the  place 
of  confinement  in  a  prosecution  of  an  accused 
under  16  years  of  age,  but  properly  instructed 
that  the  judgment  would  be  for  coufinement 
in  the  state  instjtution  for  juveniles  if  the  con- 
viction was  for  5  years  or  less,  and  in  the  peni- 
tentiary if  for  more  than  5  years.— Ragsdale 
V.  State  (Tex.  Cr.  App.)  234. 

{  800.  An  instruction  held  to  sufficiently  de- 
fine "malice  aforethought." — Potter  v.  Com- 
monwealth (Ky.)  462. 

I  800.  Under  Rev.  St  1909.  t  5231.  hdd, 
that  the  words  "good  repute,"  as  used  in  the 
evidence  and  instruction,  need  not  be  defined. 
—State  V.  Walker  (Mo.)  516. 
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I  804.  In  Tiew  of  Code  Cr.  Proc.  1895,  art. 
753,  held,  that  it  was  not  reversible  error  to 
lustruct  the  jury  orally  as  to  the  form  of  the 
verdict  they  should  bring  iu.— Ragsdale  t.  State 
(Tex.  C5r.  App.)  234. 

I  814.  EjTidence  of  the  state  to  show  a  false 
statement  by  defendant  held  not  to  require  an 
instruction  on  alibi. — State  t.  GlasscocK  (Mo.) 
549. 

f  815.  An  instruction  as  to  flight  of  accused 
held  error  for  failure  to  cover  defendant's  ex- 
planation of  his  flight— State  v.  Harris  (Mo.) 
535. 

(H)   Revneats    tor    Imstroctlonii. 

I  824.  Under  Rev.  St  1909,  I  5231,  when 
the  evidence  shows  that  accused  may  be  guilty 
of  an  offense  included  in  that  chargedj  the 
court  should  instruct  upon  such  minor  offense. 
—State  T.  Hoag  (Mo.)  509. 

S  824.  Under  Rev.  St  1909,  {  5231,  the  fail- 
ure of  the  trial  court  to  instruct  on  collateral 
questions  is  not  reversible  error.— State  v.  Har- 
ris (Mo.)  535. 

I  829.  It  was  not  error  to  refuse  a  requested 
instruction  already  covered  by  instniction  giv- 
en.—Alexander  V.  Stote  (Ark.)  953;  Same  v. 
Walker  (Mo.)  516. 

i  830.  On  a  requested  charge  as  to  reason- 
able doubt  held,  that  the  court  should  have 
given  a  proper  charge  on  the  subject,  where  the 
evidence  required  it,  though  the  requested 
charge  might  not  have  been  properly  worded.— 
King  V.  State  (Tex.  Cr.  App.)  687. 

(K)  Verdlet. 

Misconduct  of  bystander  ground  for  discharge 
of  jury,  see  Jury,  f  149. 

I  884.  As  regards  the  validity  of^the  judg- 
ment, heU,  under  Rev.  St.  1909,  S  6254.  it  is 
immaterial  whether  the  verdict  sufflciently  de- 
clares the  punishment— State  v.  McDonough 
<Mo.)  545. 

XHI.  MOTIOlfB   FOB   IfEW   TRIAX. 
AND  nr  ABHE8T. 

I  916.  That  accused  had  no  attorney  held 
no  ground  for  a  new  trial. — Hayden  t.  State 
(Tex.  Cr.  App.)  703. 

I  925.  Affidavit  of  juror  held  insufficient  to 
authorize  granting  of  new  trial.— Bacon  v.  State 
<Te.\.  Cr.  App.)  GdO. 

f  936.  Failure  to  move  for  continuance  held 
waiver  of  surprise  at  introduction  of  witness 
whose  name  was  not  indorsed  on  information. 
—State  V.  Whitsett  (Mo.)  555. 

f  938.  Matters  to  be  shown  by  defendant  to 
entitle  him  to  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  stated. — State  t. 
Whitsett  (Mo.)  55.5. 

i  939.  Newly  discovered  evidence  held  not 
ground  for  new  trial  where  no  diligence  is 
shown  to  have  procured  it  before  trial. — State 
V.  Whitsett  (Mo.)  555. 

I  939.  In  view  of  nature  of  evidence  and 
lack  of  diligence,  held  denial  of  new  trial  for 
newly  discovered  evidence  was  proper. — John- 
son V.  Stete  (Tex.  Cr.  App.)  225. 

I  969.  Accused  held  not  entitled  to  a  new 
trial  for  newly  discovered  testimony. — Sellers 
T.  State  (Tex.  Cr.  App.)  348. 

I  941.  Newly  discovered  evidence  to  impeach 
evidence  held  not  ground  for  new  trial  where 
cumulative.— State  v.  Whitsett  (Mo.)  565. 

I  942.  Newly  discovered  evidence  of  convic- 
tion of  witness  for  state  to  impeach  witness 
held  not  ground  for  new  trial.— State  v.  Whit- 
sett (Mo.)  555. 


I  951.  A  motion  for  new  trial,  filed  three 
days  after  judgment,  held  too  late,  under  Rev. 
St  1909,  I  5285  (Rev.  St  1899,  (  2689  [Ann. 
St  1906,  p.  1587]).— State  v.  Thomas  (Mo.)  571. 

i  956.  Where  facts  in  aflidavits  presented 
after  motion  for  new  trial  were  not  included  in 
the  motion,  they  cannot  be  considered. — State 
v.  Walker  (Mo.)  516. 

{  957.  Code  Cr.  Proc  art  817,  held  not  to 
authorize  the  filing  or  consideration  of  affidavit 
of  juror  impeaching  verdict  on  ground  stated. 
—Bacon  v.  State  (Tex.  Cr.  App^  690. 

i  958.  A  new  trial  cannot  be  granted  on  the 
ground  of  newly  discovered  evidence  in  the  ab- 
sence of  the  affidavit  of  the  person  relied  upon 
to  give  such  evidence. — State  v.  Walker  (Mo.) 
516. 

XXV.  JITDOMZiirT.  BENTEHTCE.  AND 
FINAL   COMMITBIENT. 

t  989.  Under  Rev.  St  1909,  H  5263,  5264. 
the  failure  of  the  record  to  show  an  allocution 
in  a  misdemeanor  case  held  to  be  without  ef- 
fect on  the  sentence.— State  v.  Clinkenbeard 
(Mo.)  537. 

XV.  APPEAI.  AND  ERBOB,  AND 
CEBTIORABI. 

In  prosecution  for  homicide,  see  Homicide,  {{ 
325-340. 

In  prosecutions  for  violations  of  municipal  or- 
dinances, see  Municipal  Corporations,  {  642. 

(A)  Form    of    Remedy,    Jnrtadletton,    itnd 

Rtarbt   of  RoTlew. 

Orderg  in  habeas  corpus  proceedings,  see  Ha- 
beas Corpus,  {  113. 

f  1020.  In  view  of  the  punishment,  under 
Rev.  St  1899,  f  1927  (Ann.  St.  1006,  p.  1312), 
for  obtaining  by  false  pretenses  the  sum  for  so 
obtaining  which  defendant  was  convicted,  held, 
the  appeal  was  properly  taken  to  the  Court  of 
Appeals.— State  v.  Johnston  (Mo.  App.)  38. 

(B)  PreseatatioB  aad  Reaervatlon  In  l,ow- 

er  Coart  of  Gronnda  of  Review. 

In  prosecutions  tor  homicide,  see  Homicide,  { 
340. 

I  1035.  Objections  to  formation  of  jury  held 
not  properly  raised  on  appeal.— Sellers  t.  State 
(Tex.  Cr.  App.)  34a 

f  1096.  Accused  cannot  first  object  to  alleg- 
ed improper  questions  on  appeal.— State  v. 
Hoag  (Mo.)  509. 

I  1036.  The  question  of  admissibility  of  evi- 
dence held  not  before  the  appellate  court,  where 
objection  was  not  made  to  its  admission.— State 
V.  Glasscock  (Mo.)  549. 

f  1036.  Accused  held  not  entitled  to  com- 
plain of  cross-examination  of  his  witnesses  as 
to  good  reputation.— Butler  v.  Stair  (Tex.  Cr. 
App.)  230. 

(  1055.  Objection  to  argument  of  counsel 
held  not  open  for  review,  in  absence  of  excep- 
tion to  court's  failure  to  rule  thereon. — State  v. 
Whitsett  (Mo.)  555. 

(  1063.  Where  it  is  shown  by  the  record 
that  defendant's  motions  for  new  trial  and  in 
arrest  were  filed  after  entry  of  judgment,  only 
the  record  proper,  without  the  purported  bill 
of  exceptions,  is  presented  on  appeal. — State  v. 
Clinkenbeard  (Mo.)  637. 

(C)  Froceedlnsa    for    Tmaater    of    Canae, 

aad   BIfeet   Tbereof. 

Death  of  insured  i)ending  appeal  as  affecting 
right  to  recover  on  benefit  certificate,  see  In- 
surance, 8  748. 

I  1076.  A  recognizance  on  appeal,  whidi 
does  not  comply  with  Code  Cr.  Proc.  1895,  art 
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887,  held  not  to  confer  Jarisdiction.— Bird   y. 
State  (Tex.  Cr.  App.)  687. 

I  1076.  A  recognizance  on  appeal  from  a 
juagment  convicting  defendant  of  violating  the 
liquor  law,  failing  to  recite  that  he  was  convict- 
ed of  a  misdemeanor  and  the  punishment  as- 
sessed, held  insufficient— Switzer  t.  State  (Tex. 
Cr.  App.)  705. 

{  1083.  Action  of  circuit  court  in  granting  a 
new  trial  after  defendant  had  perfected  his  ap- 
peal *«id  illegal.— State  v.  Sutton  (Mo.)  66& 

i  1083.  Judgment  on  new  trial  pending  ap- 
peal from  first  conviction  to  Supreme  Court,  re- 
versed.—State  v.  Sutton  (Mo.)  664. 

(D)  Reoord  and  Proeeedlmvi  Not  Im  Rec- 
ord. 

I  1090.  Id  absence  of  a  bill  of  exceptions  and 
statement  of  facts,  a  ruling  denying  a  con- 
tinuance cannot  be  reviewed.— Wells  v.  State 
(Tex.  Cr.  App.)  702. 

8  1090.  Where  there  is  no  bill  of  exceptions 
reserved  to  testimony  complained  of  in  the 
motion  for  new  trial,  the  admissibility  of  the 
testimony  is  not  reviewable  on  appeal. — Hart 
T.  State  (Tex.  Cr.  App.)  117a 

i  1090.  Baling  on  continuance  cannot  be  re- 
viewed, when  not  presented  by  a  bill  of  excep- 
tions.—Hartfield  V.  State  (Tex.  Cr.  App.)  1180. 

I  1091.  Fleas  in  abatement  and  motions  to 
quash  indictment  held  required  to  be  preserved 
in  the  bill  of  exceptions,  that  rulings  therein 
may  be  reviewed.— State  t.  Olasscoclc  (Mo.) 
549. 

I  1091.  In  a  murder  case  a  bill  of  excep- 
tions held  insufficient.— Day  t.  State  (Tex.  Or. 
App.)  215. 

I  1091.  A  bill  of  exceptions  keld  insufficient 
to  raise  an  objection  to  admission  in  evidence 
of  a  bullet  removed  from  decedent's  body. — 
Butler  V.  State  (Tex.  Cr.  App.)  230. 

I  1001.  Rule  as  to  the  sufficiency  of  bill  of 
exceptions  stated.— Ridge  v.  State  (Tex.  Cr. 
App.)  732. 

I  1091.  Bills  of  exceptions  held  to  be  looked 
into,  though  defective.— Ridge  v.  State  (Tex,  Cr. 
App.)  732. 

{  1092.  A  statement  of  facts  and  bill  of  ex- 
ceptions, not  verified  by  the  county  judge  who 
heard  the  cause,  is  invalid.— Young  v.  State 
(Tex.  Cr.  App.)  736. 

(  1003.  Bill  of  exceptions  held  insufficient  to 
show  error  in  excluding  testimony  in  a  trial 
for  keeping  a  disorderly  house. — Thompson  y. 
State  (Tex.  Cr.  App.)  350. 

I  1094.  A  conviction  will  be  affirmed,  where, 
because  of  the  absence  of  a  statement  of  facts 
and  bills  of  exceptions  in  the  record,  the  al- 
leged errors  cannot  be  reviewed. — Wells  y.  State 
(Tex.  Cr.  App.)  702. 

t  1094.  ^Vhere  the  record  on  appeal  contains 
no  statement  of  facts  or  bill  of  exceptions,  the 
judgment  will  be  affirmed.— Burk  v.  State  (Tex. 
Cr.  App.)  705. 

I  1094.  In  view  of  the  record,  there  being  no 
bill  of  exceptions  or  statement  of  facts,  held, 
there  must  be  an  affirmance.— Marue  y.  State 
(Tex.  C^.  App.)  727. 

f  1097.  Unless  instructions  are  fundamental- 
ly erroneous,  they  cannot  be  reviewed,  in  ab- 
sence of  a  statement  of  facts. — Wells  v.  State 
(Tex.  Cr.  App.)  702. 

S  1097.  The  sufficiency  of  evidence  to  sus- 
tain a  conviction  cannot  be  reviewed,  in  the 
absence  of  a  statement  of  facts.— Wilson  y. 
State  (Tex.  Cr.  App.)  704. 

I  1105.  The  approval  of  the  trial  court  of  a 
bill  of  exceptions  does  not  amount  to  a  certifi- 


cate that  pounds  of  objection  correctly  state 
the  facts.— Duke  v.  State  (Tex.  Cr.  App.)  705. 

i  1110.  A  bill  of  exceptions  cxnnot  be  aided 
by  a  statement  in  reply  to  a  motion  for  new 
trial  or  by  the  statement  of  facts.- Tiiompson 
V.  State  (Tex.  Or.  App.)  350. 

i  1110.    Certiorari  held  not  to  lie  to  bring  a 

statement  of  facts  into  the  record.— Ollvua  v. 
State  (Tex.  Cr.  App.)  694. 

I  1111.  Appellant  held  bound  by  bill  of  ex- 
ceptions as  allowed,  stating  that  application 
for  continuance  was  second  application. — ^Bacon 
V.  State  (Tex.  Cr.  App.)  690. 

i  1119.  Anr  objection  that  an  interpreter  did 
not  fairly  interpret  the  testimony  is  insuffi- 
cient, where  it  does  not  appear  whose  testi- 
mony he  interpreted.— Sellers  y.  State  (Tex. 
Cr.  App.)  348. 

I  1119.  Improper  argnmenta  by  tiie  connty 
attorney  cannot  be  ■  relied  on  on  appea.1  where 
there  was  no  bill  of  exceptions  showing  that 
such  language  was  used  by  him.  the  billa  of 
exceptions  only  showing  requested  instmctions 
that  the  jury  should  ignore  certain  alleged  re- 
marks.—Holland  V.  State  (Tex.  Cr.  App.)  693. 

I  1128.  In  a  prosecution  for  onl&wfnlly  sell- 
ing intoxicating  liquors,  a  certified  copy  of  or- 
der of  the  commissioners'  coart  declaring  tha 
result  of  the  election,  filed  by  appellant  inCourt 
of  Appeals  will  not  be  considered.— Nelson  v. 
State  fTex.  Cr.  App.)  218.' 

(B)  Asalvnment   of   Brrora   uid    Brlefa. 

I  1129.  Court  on  appeal  held  not  required  to 
search  record  for  errors  not  specifically  point- 
ed out— State  y.  Whitsett  (Mo.)  555. 

i  1129.  An  assignment  of  error  hdd  too  gen> 
eral  to  present  the  question  for  review.— Corn- 
well  y.  State  (Tex.  Cr.  App.)  221. 

(Q)  RoTlew. 

t  1137.  Defendant  having  asked  for  an  In- 
struction on  alibi,  held  he  could  not  complain 
of  the  giving  of  a  proper  one  thereon,  though 
the  evidence  did  not  call  for  one. — State  r. 
Glasscock  (Mo.)  549. 

I  1137.  Doctrine  of  invited  error  in  respect 
to  the  giving  of  instructions  stated. — Com  well 
V.  State  (Tex.  Cr.  App.)  221. 

i  1139.  The  0>urt  of  Criminal  Appeals  can- 
not consider  ex  parte  affidavits  filed  with  ap- 
pellant's brief  in  which  new  issues  are  sought 
to  be  made.— Sellers  y.  State  (Tex.  Cr.  App.) 
348. 

f  1144.  General  verdict  referring  to  the 
count  on  which  defendant  was  tried  held  a  find- 
ing against  the  defendant  as  to  all  elementa  of 
the  offense.— State  v.  Sutton  (Mo.)  663. 

{  1144.  The  court  on  appeal  held  anthorixed 
to  find  that  a  charge  omitted  from  the  tran- 
script and  lost  had  been  given. — Sharp  y. 
State  (Tex.  Cr.  App.)  333. 

{  1144.  In  the  absence  of  a  statement  of 
facts,  the  Court  of  Criminal  Appeals  will  pre- 
sume that  the  facts  support  the  verdict— James 
V.  State  (Tex.  Cr.  App.)  699. 

i  1144.  Assumption  as  to  instmctions,  where 
there  is  no  statement  of  facts  in  the  record, 
stated.— Cunningham  y.  State  (Tex.  Cr.  App.) 
728. 

I  1144.  In  the  absence  of  a  statement  of 
facts,  the  Supreme  Court  will  assume  that  the 
county  court  properly  submitted  the  law  to 
the  jury.— Young  v.  State  (Tex.  Cr.  App.)  736. 

t  1151.  The  discretion  of  the  trial  court  in 
a  ruling  on  an. application  for  a  continuance 
under  Cr.  Code  Prae.  ff  188,  189,  will  not  be 
disturbed  unless  abused. — Tharman  v.  Common- 
wealth (Ky.)  174. 
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t  1151.  In  view  of  the  record,  held  the  re- 
fusal of  a  coutinuance  for  absent  witnesses 
could  not  be  disturbed  as  an  abuse  of  discre- 
tion.—Johnson   T.  State   (Tex.  Cr.  App.)   225. 

{  1162.  In  a  trial  for  asaanlt,  It  was  within 
the  judge's  sound  discretion  to  permit  a  com- 
plaining witness  to  serve  as  interpreter. — Seller 
V.  State  (Tex.  Cr.  App.)  348. 

t  1156.  Refusal  to  set  aside  a  conviction, 
on  affidavits  allegingr  a  juror's  expression  of 
opinion  as  to  the  defendant's  guilt  before  his 
acceptance  as  a  juror,  will  not  be  disturbed. 
— GatUa  T.  Commonwealth  (Ky.)  133. 

i  1169.  Where  there  was  some  evidence  sus- 
taining a  conviction,  it  HilX  not  be  disturb- 
ed.—Anderson  V.  Commonwealth  (Ky.)  477. 

I  1169.  A  verdict  sustained  by  evidence  will 
not  be  distwbed  on  appeal.— State  t.  Cannon 
(Mo.)  518. 

I  1169.  Where  the  evidence  was  conflicting 
the  Court  of  Criminal  Appeals  cannot  set  aside 
a  conviction.— Garrett  v.  State  (Tex.  Cr.  App.) 
696. 

f  1166%.  Compelling  one  who  had  exhaust- 
ed his  peremptory  challen^  to  take  an  incom- 
petent juror  over  his  specific  objection  held  re- 
Tersible  error.— Darnell  v.   State  (Tenn.)  307. 

I  1166%.  Any  error  in  trying  a  criminal 
case  before  the  district  court  as  an  ordinary 
criminal  case  instead  of  transferring  it  to  the 
juvenile  docket,  on  the  ground  that  defendant 
was  under  16  years  of  age,  was  not  reversible 
where  it  was  not  shown  that  accused  was  in- 
jured thereby.— Bagsdale  v.  State  (Tex.  Or. 
App.)  284. 

i  1166%.  Overruling;  of  challenges  for  cause 
to  jurors  held  not  reviewable  on  appeal. — Duke 
V.  State  (Tex.  Or.  App.)  7(X5. 

I  1167.  Refusal  to  require  election  between 
counts  for  keeping  gaming  tables  held  harmless 
error.— State  v.  Cannon   (Mo.)  613. 

(  1169.  In  rape,  where  there  is  no  issue  as 
to  the  age  of  the  prosecutrix,  the  erroneous  ad- 
mission of  secondary  evidence  of  her  age  is  not 
reversible  error.— Haywood  v.  State  (Tex.  Cr. 
App.)  218. 

I  1169.  Erroneous  admission  of  prejudicial 
declarations  by  third  persons  held  not  cured  by 
withdrawal  from  the  jury.— Clements  v.  State 
(Tex.  Cr.  App.)  728. 

I  1170.  Exclusion  of  testimony  liy  one  ac- 
cused of  keeping  a  disorderly  house  held  not 
reversible  error.- Thompson  v.  State  (Tex.  Cr. 
App.)  S&O. 

I  1170%.  Any  error  in  permitting  cross-ex- 
amination of  accused's  witnesses  as  to  good  rep- 
utation held  harmless.- Butler  v.  State  (Tex. 
Cr.  App.)  23a 

t  1170%.  Where  an  objection  to  a  question 
by  the  state's  attorney  is  sustained,  and  the 
form  of  the  question  is  then  corrected,  the  ask- 
ing of  the  question  is  not  reversible  error. — 
Florence  v.  State  (Tex.  Cr.  App.)  689. 

XVI.   8U0GEB8IVE  OFFEITSEB  AHD 
HABITDAIi  ORIMIXAI.8. 

t  1202.  Under  Kv.  St  i  1130  (RnsseU's  St 
I  3154),  verdict  held  sufficient  to  anthorize  im- 
position of  double  penalty  because  of  former 
conviction.— Lucas  v.  Commonwealth  (Ky.)  466. 

!  1202.  In  view  of  Ky.  St  {  1627  (Russell's 
St  I  86),  evidence  in  prosecution  for  maliciously 
cutting  and  stabbing  with  intent  to  kill  held 
sufficient  to  authorize  double  penalty  because 
of  former  conviction.— Lucas  v.  Commonwealth 
(Ky.)  4,t6. 


XVIL  PinnSHMENT  AHD  PBEVEX- 
TZON  OF  OBIME. 

Prisons,  see  Prisons. 

I  12XM3.    Shannon's   Code,   i   7206,   providini^ 


that  the  jury  may  assess'  Ae  punishment  of 
those  convicted  of  felony  at  imprisonment  in 
the  county  jail,  has  no  application  to  cases 
governed  by  section  6471,  providing  that  in 
cases  of  assaults  and  attempts  to  commit  fel- 
ony the  jury  may  assess  the  punishment  at  im- 
prisonment in  the  county  jail  and  a  fine.— Mit- 
chell T.  State  (Tenn.)  306. 


CROPS. 


See  Agriculture. 


CROSS-APPEAL 

See  Appeal  and  Error,  {§  14,  359. 

CROSS-DEMANDS. 

See  Set-Off  and  Counterclaim. 

CROSS-EXAMINATION. 

Of  expert  witnesses,  see  Evidence,  {  558. 
Of  witnesses  in  general,  see  Witnesses,  SI  286, 
287,  330. 

CROSSINGS. 

Railroad  crossings,  accidents  at,  see  Railroads, 
U  301-351. 

CRUELTY. 

Ground  for  divorce,  see  Divorce,  {  27. 

CUMULATIVE  EVIDENCL 

Newly  discovered  cumulative  evidence  as  ground 
for  new  trial,  see  Criminal  Law,  {  941. 

CUMULATIVE  REMEDIES. 

See  Election  of  Remedies. 

CURATORS. 


See  Guardian  and  Ward. 


See  Dower. 


CURTESY. 
CUSTODY. 


•ee  Car- 


Of  goods  in  coarse  of  transportation, 
riers,  |  73. 


CUSTOMS  AND  USAGES. 

Costomary  law,  see  Common  Law. 

{  1.  "Usage"  and  "custom"  defined  and  dis- 
tinguished.—American  Lead  Pencil  Co.  v.  Nash- 
ville, C.  &  St  L.  Ry.  (Tenn.)  613. 

(  11.  A  usage  cannot  be  resorted  to,  to  make 
a  contract. — American  Lead  Pencil  Co.  v.  Nash- 
ville, C.  &  St  L.  Ry.  (Tenn.)  613. 

I  15.  Custom  or  usage  will  be  admitted  to 
explain  an  uncertainty  in  a  written  contract. 
—American  Lead  Pencil  Co.  v.  Nashville,  C.  & 
St  L.  Ry.  (Tenn.)  613. 

I  17.  Custom  or  usage  will  not  be  admitted 
to  vary  or  contradict  a  written  contract — Amer- 
ican Lead  Pencil  C!o.  ▼.  Nashville,  C.  &  St  U 
Ry.  (Tenn.)  613. 

I  18.  Proof  of  a  usage  held  not  supported  hf 
allegations  of  a  complaint. — American  Lead  Pen- 
cil Co.  V.  Nashville,  C.  &  St  L.  Ry.  (Tenn.)  613. 
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CUTTING  TIMBER. 

See  Logs  and  Logging,  (  8. 

DAMAGES. 

Compensation  for  property  taken  for  public 
use,  see  Eminent  Domain,  Si  10&-141. 

Distribution  of  damages  as  community  proper- 
ty, see  Husband  and  Wife,  |  273. 

Effect  of  remedy  on  right  to  relief  by  injunc- 
tion, see  Injunction,  f  17. 

Release  of  claim  for  damages,  see  Release. 

Damages  for  particular  injurie*. 

See  Death,  i  99;    Fraud,  If  69,  00. 

Breach  of  covenant,  see  Covenants,  |  130. 

Ejection  of  passenger  or  intruder  fram  train, 
see  Carriers,  t  382. 

Injuries  from  flowage,  see  Waters  and  Water 
Courses,  f  178. 

Injuries  from  negligence  or  default  in  transmis- 
sion or  delivery  of  telegraph  or  telephone  mes- 
sage, see  Telegraphs  and  Telephones,  |  67. 

Injuries  from  negligent  or  wrongful  use  of 
street,  see  Municipal  Corporations,  {  706. 

Injuries  from  public  improvements,  see  Munici- 
pal Corporations,  |{  396-404. 

Injuries  to  persons  at  railroad  crossings,  see 
Railroads,  %  349. 

Loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  {  229. 

Taking  or  detention  of  personal  property,  see 
Trover  and  Conversion,  §  46. 

Trespass,  see  Trespass,  f  62. 

Wrongful  attachment,  see  Attachment,  f{  376, 
377. 

Wrongful  distress,  see  Landlord  and  Tenant,  { 
274. 

Recovery  in  particular  actiont  or  proceeHnffs, 
See  Trespass,  i  62;    Trover  and  Conversion,  § 
46. 

in.  OBOViros  axd  subjects  or 

OOMPENSATOBT  DAMAGES. 

In  actions  for  fraud,  see  Fraud,  f  00. 

(A)  Dircet  or  Remote,  ContlnseBt,  o* 
Proapeetlve,  Conaeqnencea  or  I<asaea. 

I  20.  A  wrongdoer  is  liable  for  all  injuries 
directly  resulting  from  the  wrongful  act,  wheth- 
er or  not  they  could  have  been  foreseen,  if  they 
are  the  natural  consequences  of  the  wrongful 
act.— South  Side  Roalty  Co.  v.  St.  Louis  &  S. 
F.  R.  Co.  (Mo.  App.)  1034. 

I  38.  The  Impairment  of  ability  to  perform 
labor  resulting  from  persona]  injuries  is  a  prop- 
er element  ot  damages.— McNeill  v.  City  of  Cape 
Oirai^eau  (Mo.  App.)  582. 

TV.  LIQUIDATED  DAMAGES  AND 
PEKAXTIES. 

f  81.  Certain  facts  held  not  to  have  affect- 
ed a  vendor's  right  to  money  deposited  by  the 
vendee  as  liquidated  damages. — Atwood  r.  Pa- 
gan (Tex.  Civ.  App.)  TBT). 

I  81.  Circunustanres  under  which  stipulation 
for  liquidated  damages  will  be  regarded  as  for  a 
penalty,  stated. — Atwood  v,  Fagan  (Tex.  Civ. 
App.)  70.5. 

I  81.  Provision  in  a  contract  for  sale  of  real 
estate,  held  one  for  liquidated  damages. — ^At- 
wood V.  Fagan  (Tex.  Civ.  App.)  765. 

V.  EXEMPLARY  DAMAGES. 

For  partictUar  injurieM. 
Injuries  at  railroad  crossing,  see  Railroads,  { 

349. 
To  servant,  see  Master  and  Servant,  {  282. 
Wrongful  attachment,  see  Attachment,  §  377. 
Wrongful  distress,  see  Landlord  and  Tenant,  { 

274. 


I  91.  Exemplary  damages  are  leeovetable 
for  the  unauthorized  and  malicious  use  of  one's 
picture.— Munden  v.  Harris  (Ko.  App.)  1076. 

VX.  MEASTTBE  OF  DAMAGES. 

Compensation  for  appropriation  under  power  of 
eminent  domain,  see  Eminent  Domain,  {  141. 

For  partieiUar  injurie*. 
See  Fraud,  |  68 ;  Trover  and  Conversion,  {  4& 
Injuries  from  flowage,  see  Waters  and  Water 

Courses,  i  178. 
Trespass,  see  Trespass,  |  82. 

(A)   lajarles  to  the  Peraoa. 

(  96.  The  measure  of  damages  for  personal 
injuries  stated.— Creamer  v.  Louisville  Ky.  Co. 

(Ky.)  183. 

f  95.    Passenger  held  entitled  to  recover  for 

injuries  such  sum  as  will  compensate  him  for 
mental  and  physical  suffering  and  reduction 
of  power  to  earn  money. — Louisville,  H.  tc  St. 
L.  Ry.  Co.  V.  Stillwell  (Ky.)  202. 

I  95.  Measure  of  damages  in  a  personal  in- 
jury action  stated.— St  Louis,  S.  P.  &  T.  R. 
C!o.  V.  Taylor  (Tex.  Civ.  App.)  819. 

VIL  XNADEQUATE    AND    EXCESSIVE 
DAMAGES. 

For  particular  injuriet. 
See  Death,  i  99. 

I  130.  An  award  of  $1,500  damages  for  per- 
sonal injuries  held  not  excessive. — Witty  v. 
Springfield  Traction  Co.  (Mo.  App.)  82. 

i  131.  Where  plaintiff  was  confined  to  his 
bed  about  ten  months  and  had  pains  all  the 
time  in  his  back  and  one  leg,  and  was  compel- 
led to  use  crutches,  a  verdict  for  $2,000  was 
not  excessive.— Louisville  &  N.  R.  Co.  ▼.  Mc- 
MiUen  (Ky.)  185. 

I  132.  Where  a  dentist  negligently  spilled 
ammonia  in  plaintilTs  eyes,  a  verdict  of  |750 
held  not  excessive.— Lemoine  v.  Sullivan  (Ark.) 
946. 

(  132.  In  an  action  for  injuries  to  a  child 
by  being  run  over  by  a  street  car  at  a  crossing, 
a  verdict  allowing  plaintiff  $11,000  held  not 
so  excessive  as  to  indicate  passion  or  prejudice. 
—Louisville  Ry.  Co.  v.  Bryant  (Ky.)  182. 

I  132.  An  award  of  $1,999  damages  for  per- 
sonal injuries  held  not  excessive. — Illinois  Cent 
R.  C!o.  V.  Mayes  (Ky.)  430. 

t  132.  An  award  of  $2,600  damages  for  per- 
sonal injuries  held  not  to  be  excessive,  bat  only 
compensatory. — Louisville  &  N.  R.  Co.  v.  Roe 
(Ky.)  437. 

f  132.  Award  of  $1,000  damages  for  injuries 
to  child  by  being  kicked  by  mule  held  not  so  ex- 
cessive as  to  warrant  Court  of  Appeals  in  dis- 
turbing it — American  Engineering  &  Construc- 
Uon  Ca  V.  Crawford  (Ky.)  448. 

I  132.  A  verdict  in  a  personal  injury  action 
held  not  excessive. — Chamlee  v.  Planters'  Ho- 
tel Co.  (Mo.  App.)  123. 

I  132.  A  verdict  in  a  personal  injury  action 
held  excessive.— Zeiler  v.  Metropolitan  St.  Ry. 
Co.  (Mo.  App.)  1007. 

VXXL  PLEADIHG,  EVIDEWOE,  AJTO 
ASSESSMENT. 

(A)   PleadlnK. 

f  143.  The  petition  in  an  action  for  personal 
injuries  must  allege  the  particular  consequences 
of  the  injuries  in  order  to  admit  evidence  there- 
of, if  such  consequences  do  not  naturally  and 
necessarily  result  from  the  injuries  alleged.— 
Dallas  Oil  &  Refining  Co.  v.  Carter  (Tex.  Civ. 
App.)  418. 
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(B)  BTi4ene«. 

i  178.  In  an  action  for  injuries  to  a  aerv- 
ant,  the  ezclnsion  of  certain  testimony  held 
not  erroneoaa.— St.  Louis,  S.  F.  &  T.  B.  Co. 
T.  Taylor  (Tex.  CiT.  App.)  819. 

t  1S5.  In  action  for  injuries  from  iMing  Icick- 
ed  by  a  mule,  evidence  as  to  whether  subsequent 
sickness  was  caused  by  the  injuries  held  to  sus- 
tain verdict  for  $1,000  damages.— American  Ea- 
gineering  &  Construction  Co.  ▼,  Crawford  (Ky.) 
448. 

(C)  ProeeedlnK*  for  Aasesament. 

I  208.  The  amount  to  be  awarded  for  physi- 
cal pain  rests  within  the  sound  discretion  of  the 
Jury  under  proper  instructions.— Bowling  Green 
Gaslight  Co.  v.  Dean's  Ex'x  ^y.)  1115. 

(  210.  An  instruction  as  to  damages  in  an 
action  for  personal  injuries  helA  unobjection- 
able.— Freeman   v.   Courtney   (Tex.   Civ.  App.) 

I  216.  An  Instruction  as  to  damages  for  fu- 
ture pain  and  suffering  held  proper. — Louisville 
&  N.  B.  Co.  v.  Boe  (Ky.)  437. 

I  216.  It  is  error  to  subpiit  the  loss  of  earn- 
ing capacity  as  an  element  of  damages  where 
there  is  no  evidence  that  the  person  injured  was 
engaged  in  any  business. — McNeill  v.  City  of 
Cape  Girardeau  (Mo.  App.)  582. 

•fD)  CaaipMtatlaB  aa4  Amount,  Double  and 
Treble   Damacea,  aad  RemlBSloa. 


Beview  of  amount  of  recovery,  see  Appeal  and 
Error,  {  1001. 

DANGEROUS  WEAPONS. 

'Carrying  weapons,  see  Weapons. 

DAYS. 

Ilxclnsion  In  computation   of  time,  see  Time, 

DEADLt  WEAPONS. 

Carrying  weapons,   see  Weapons. 

DEATH. 

Of  party  to  action  as  ground  for  abatement, 

see  Abatement  and  Revival,  f  54. 
Of  patient  affecting  right  of  surgeon  to  recover 

compensation,  see  Physicians  and  Surgeons,  { 

21. 
Termination  of  tenancy  at  will,  see  Landlord 

and  Tenant,  f  120. 
Testimony  as  to  transactions  with  persons  since 

deceased,  see  WitneRses,  §i  l.SO-181. 

n.  AOTZONS   FOB   CAUSIHO   DEATH. 

Election  of  remedy,  see  Election  of  Bemedie^, 
S3. 

(A)  RiKtat  of  Action  and  Defense*. 

Judicial  notice  of  laws  of  other  state,  see  Evi- 
dence, {  35. 

(  88.  A  private  corporation  held  included 
within  Bev.  St.  1895,  art.  3017,  cl.  2,  authoriz- 
ing an  action  for  death  by  wrongful  act. — Jack- 
sonville Ice  &  Electric  Co.  v.  Moses  (Tex.  Civ. 
App.)  879. 

(O  Partlea  and  Proeeaa. 

(  42.  In  an  action  for  death,  there  being  no 
personal  representative,  all  the  heirs  of  deceased 
are  properly  joined  as  parties  plaintiff  nnder 
Kirby's  Dig.  |  6290.— St.  Louis,  I.  M.  &  S.  By. 
Oo.  v.  Watson  (Ark.)  949. 


(D)  Pleadlnv   and   Brtdence. 

I  (J5.  In  an  action  by  a  widow  for  the  neg- 
ligent death  of  her  husband,  his  expectancy 
may  be  proved  to  show  the  pecuniary  loss  sus- 
tained.— Chambers  v.  Kupper-Benson  Hotel  Co. 
(Mo.  App.)  45. 

{  06.  In  an  action  by  a  widow  for  the  neg- 
ligent death  of  her  husband,  his  age  and  health 
may  he  proved  to  show  the  pecuniary  loss  sus- 
tained.-—Chambers  V.  Kupper-Benson  Hotel  Co. 
(Mo.  App.)  45. 

S  68.  In  an  action  by  a  widow  for  the  neg- 
ligent death  of  her  husband,  his 'habits  may 
l>e  proved  to  show  the  pecuniary  loss  sustained. 
— Cnambers  t.  Kupper-Benson  Hotel  C^.  (Mo. 
App.)  45. 

f  69.  The  existence  of  minor  children  held  to 
constitute  an  element  of  damages  in  an  action 
by  a  wife  for  the  wrongful  killing  of  her  hus- 
band.—Brinkman  V.  Gottenstroeter  (Mo.  App.) 
584. 

{  71.  In  an  action  by  a  widow  for  the  neg- 
ligent death  of  her  husband,  her  age,  expec- 
tancy, and  health  may  be  shown  as  bearing  on 
the  pecuniary  loss  sustained. — Chambers  ▼. 
Kupper-Benson  Hotel  Co.  (Mo.  App.)  45. 

(B)  Dama«ea,  Forfeiture,  or  nae. 

I  99.  In  an  action  for  death,  a  verdict  for 
{10,000  held  not  excessive.— Pulaski  Gas  Light 
Co.  V.  McClintock  (Ark.)  1189. 

{  99.  $C.750  held  not  an  excessive  recovery 
for  six  days'  excruciating  pain  suffered  by  a 
lineman  before  his  death. — Bowling  Green  (Gas- 
light Co.  v.  Dean's  Ex'x  (Ky.)  1115. 

(P)  Trial,  Jadvaient,  and  ReTle'w. 

I  108.  Whether  or  not  one  sued  for  a  wrong- 
ful <)cath  killed  in  self-defense  held  to  be  a  jury 
question. — Brinkman  v.  Gottenstroeter  (Mo. 
App.)  584. 

I  104.  An  instruction  permitting  considera- 
tion of  decedent's  health,  energy,  etc.,  held  er- 
roneous in  the  absence  of  supporting  evidence. 
—Texas  ft  P.  By.  Co.  v.  Gullett  (Tex.  CSv.  App.) 
262. 

I  104.  An  instruction  permitting  consider- 
ation of  the  value  of  decedent's  services  to  his 
family,  held  erroneous.— Texas  &  P.  By.  Co. 
V.  Gullett  (Tex.  Civ.  App.)  262. 

I  104.  An  instruction  that  in  determining 
damages  caused  by  negligent  death  the  jury 
could  consider  the  support  of  the  widow  and 
minor  children,  held  erroneous. — Texas  ft  P. 
By.  Co.  V.  Gullett  (Tex.  Civ.  App.)  262. 

DE  BENE  ESSE. 

See  Depositions. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment ;  6ankruj>tcy ;  Compromise  and 
Settlement ;  Execution  ;  E^raudulent  Convey- 
ances ;  Garnishment ;  Homestead ;  Nova- 
tion :   Payment ;   Belease. 

Interest  on  default  or  delay  in  payment  of  ob- 
ligation, see  Interest. 

Bemedies  against  sureties,  see  Principal  and 
Surety,  i  133. 

Subrogation  to  rights  of  creditors,  see  Subroga- 
tion. 

DECEDENTS. 

Estates,  see  Descent  and  Distribution ;  Execu- 
tors and  Administrators;    Wills. 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  Witnesses,  {|  139-181. 


DECEIT. 


See  Fraud. 
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DECEPTION. 
DECLARATION. 


In  pleading,  see  Pleadine. 
Of  trust,  aee  Tmsta,  {  20. 

DECLARATIONS. 

As  evidence,  see  Criminal  Law,  H  415-417, 
424;   Evidence,  Si  26»-274. 

DECREE. 

Judgments  in  general,  see  Judgment 

DEDICATION. 

I.  HATTJRE  AKD   BEQUISITEB. 

{  18.  An  owner  who  divides  land  into  lots 
held  to  have  dedicated  an  alley  for  the  bene- 
fit of  the  owners  of  the  lots  abutting  on  the 
alley. — Reccius  v.  Weber  (Ky.)  146. 

§  44.  Evidence  held  to  show  that  a  road  was 
located  and  dedicated  to  public  use,  justifying 
an  injunction  of  its  obstruction  as  a  nuisance. 
— State  ex  reL  Prosecuting  Attorney  of  Saline 
County  ▼.  Busse  (Mo.  App.)  680. 

DEDUCTIONS. 

For  insurance  premiums  in  action  on  policy,  see 

Insurance,  |  672. 
Of  indebtedness  from  valuation  of  property  for 

taxation,  see  Taxation,  {  357. 

DEEDS. 

Admissibility  of  record  in  evidence,  see  Crimi- 
nal Law,  I  440. 
Alteration,  see  Alteration  of  Instruments. 
Covenants  In  deeds,  see  Covenants. 
Declarations    by    grantor    as    evidence   against 

grantee,   or  subsequent  purchasers,   see   Evi- 
ence,  S  230. 
Delivery  in  escrow,  see  Escrows. 
Description   of  boundaries,  see   Boundaries. 
Parol  evidence  to  explain  conditions,  see  Z<vi- 

dence,  g  456. 
Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  instrument,  see  Evidence,  |{ 

Validity  as  to  creditors  or  subsequent  purchas- 
ers, see  E^caudulent  Conveyances. 

Deed*  fiv  or  io  particular  claiie*  of  pertont. 

See  Insane  Persons,  {  61. 

Assignees  for  benefit  of  creditors,  see  Assign- 
ments for  Benefit  of  Creditors,  K  12-14. 

Married  women,  see  Husband  and  Wife,  |  193. 

Mortgagors,  see  Mortgages,  {  280. 

Deedt  of  particuUir  «pecte«  of,  or  ettatet  or 
intereit  in,  property. 

Lands  held  adversely,  see  Champerty  and  Main- 
tenance, i  7. 

Married  women's  separate  property,  see  Hus- 
band and  Wife,  f  193. 

Mortgaged  property,  see  Mortgages,  S  280. 

Standing  timber,  see  Logs  and  Logging,  |  S. 

Particular  olatte*  of  deedt. 
Of  trust,  see  Assignments  for  Benefit  of  Cred- 
itors ;   Trusts,  M  20-43. 
Trust  deeds,  see  Chattel  Mortgages ;  Mortgages. 

Z.  BEQinSITES  Ain>  VAUDITT. 

(A)  R«tnre   •nd    Kaaentials   of   CoBTeyan- 
ees  In  General. 

f  8.    A  bare  possibility  of  an  interest  in  land 
is  not   a  proper  subject  of  grant. — Humphreys 


Connty  Board  of  Education  t.  Baker  (Tom.) 
863. 

(B)  Vorm    and    Coatento    of    Inatramenta. 

I  38.  Description  in  deeds  field  sufficiently 
clear,  with  parol  evidence  identifying  the  cor- 
ners called  for.— York  v.  Hogg  (Ky.)  1125. 

(D)  Dellverr. 

In  escrow,  see  E^rows. 

(K)  Valldltr> 

Cancellation  for  invalidity  in  genenl,  see  Can* 
cellation  of  Instruments,  |{  37-45. 

S  70.  A  deed  to  the  gnantor's  son's  daughter 
obtained  by  his  fraud  is  invalid. — Rankin  v. 
Rankin  (Tex.  Civ.  App.)  392. 

{  76.  In  an  action  against  a  guardian  for  an 
accounting,  evidence  that  when  plaintifTs  father 
made  a  deed  to  her  mother,  who  afterwards 
niarried  the  guardian,  her  father  was  mentally 
incapable  of  making  a  deed,  is  inadmissible,  as 
the  deed  could  not  be  collaterally  attacked  in 
such  proceeding.— Cooper  v.  Walker  (Ky.)  171. 

m.  COHSTRTICTIOir  AND  OPEKA- 
TION. 

(A)  General  Kalea  of  Coaatruetloa. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  instrument,  see  Evidence,  |i 
448-456. 

Parol  or  extrinsic  eviAance  to  contradict  or 
vary,  see  Evidence,  §  890. 

(B)   PropertT  Coa-reyed. 

Description  of  boundaries,  see  Boundaries,  f  3. 
Parol   evidence   to   vary    description,   aee   Evi- 
dence, I  390. 

(C)  Batatea  and  latereata  Created. 

I  120.  A  deed  executed  subsequently  to  a  vol- 
untary conveyance  cannot  defeat  it,  or  convey 
a  greater  estate  than  remains  to  the  grantor. — 
Hayes  v.  Martin  (Ark.)  626. 

f  121.  A  quitclaim  dee4  gives  no  better  title 
than  the  grantor  had.-^Shelton  v.  Horrell  (Mo.) 
988. 

f  127.  Words  of  limitation  in  conveyance 
held  to  create  a  fee  tail  which  the  statutes  eon- 
vert  into  a  fee  simple.— Pelphrey  v.  Williams 
(Ky.)  884. 

(B)  Coadltiona  aad  Keatrlettona. 

Parol  evidence  to  explain  conditions,  see  EM- 
dence,  S  456. 

S  144.  Apt  and  appropriate  words  must  be 
used  or  the  right  of  re-entry  be  reserved  to 
create  a  condition  in  a  deed.— Harris  v.  Rather 
(Tex.  Civ.  App.)  764. 

{  145.  A  stipulation  in  a  contract  of  sale 
not  incorporated  in  the  deed,  held  a  covenaut. 
and  not  a  condition. — Harris  v.  Rather  (Tex. 
Civ.  App.)  754. 

S  15.5.  A  deed  restricting  use  of  the  land  to 
"manufacturing  business"  held  not  to  re<iuire 
any  particular  kind  of  manufacturing  business. 
— Green  River  Chemical  Co.  v.  Board  of  Trus- 
tees of  Town  of  Rockport  (Ky.)  1164. 

I  166.  Breach  of  conditions  in  law  may  b« 
taken  advantage  of  by  the  grantor,  his  heir, 
or  assignee,  by  entry;  but  a  breach  of  condi- 
tions in  deed  is  available  only  to  the  grantor 
and  his  heirs.— Humphreys  County  Board  of 
Education  v.  Baker  (Tenn.)  863. 

{  100.  Facts  held  insufficient  to  show  an 
abandonment  of  certain  real  property  conveyed 
to  school  directors  for  school  and  church  pur^ 
poses,  so  as  to  authorize  a  reversion. — Hum- 
phreys County  Board  of  Education  v.  Baker 
(Tenn.)  863. 
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I  166.  A  proviBlon  in  a  deed  for  revenion 
in  case  the  property  »honld  be  aDandoned  for 
use  as  a  Bchoolhouse  and  church  held  a  condi- 
tion in  deed  available  only  to  the  grantor  and 
nia  heirs,  which  was  waived  by  a  conveyance 
of  the  fee  to  defendant,  and,  not  being  a  grant- 
able  interest,  was  unenforceable  by  defendant. 
—Humphreys  County  Board  of  BJdncation  v. 
Baker  Clean.)  863. 

I  168.  The  only  mode  of  taking  advantage 
of  a  breach  of  a  condition  in  deed  is  by  entry. 
—Humphreys  Cou»ty  Board  of  Education  t. 
Baker  (Tenn.)  863. 

XT.  PIiEABXNO  AlfS   EVIDENCE. 

Parol  or  extrinsic  evidence  to  construe  and  apj 
ply  language  of  instrument,  see  Evidence,  if 

Parol  or  extrinsic  evidence  to  contradict  or 
vary,- see  Evidence,  {  380. 

i  207.  Evidence  held  to  show  execution  of  a 
deed.-Hayes  v.  Martin  (Ark.)  626. 

i  208.  Evidence  held  to  show  delivery  of  deed. 
—Hayes  v.  Martin  (Ark.)  626. 

DEEDS  OF  TRUST. 

See  Trusts,  »  20-43. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

In  payment  of  insurance  premium  or  assess- 
ment, see  Insurance,  §1  380-367,  751. 

Ill  performance  of  contracts  in  general,  see 
Contracts,  H  280-305.  ^ 

Judgment,  see  Judgment,  |i  137-138. 

DEFEASANCE 

Defeasible  fee,  see  Wills,  i  602. 

DEFECTS. 

In  parties,  see  Parties,  (  84. 

In  performance  of  contracts  in  general,  see 
Contracts,  i  305. 

In  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  fS  638-666. 

DEFICIENCY. 

On  foreclosure  of  mortgage,  see  Mortgages,  H 
666-662. 

DEFILEMENT. 

Of  female,  see  Rape ;  Seduction. 


See  Fraud. 


DEFRAUD. 
DEGREES. 


Of  crime,  see  Homicide,  IS  22,  2S0-254,  307- 
310. 

DELAY. 

Hindering  and  delaying  creditors  by  fraudulent 
transfers,  see  Fraudulent  Conveyances. 

In  delivenr  of  goods  sold,  see  Sales,  §  176. 

In  procuring  evidence  as  affecting  right  to  con- 
tinuance, see  Continuance,  §  26. 

In  transmiBslon  or  delivery  of  telegraph  or 
telephone  messages,  see  Telegraphs  and  Tele- 
phones, U  66,  67. 

In  transmission  or  filing  of  record  on  appeal  or 
error,  see  Appeal  and  Error,  f  627. 


In  transportation  or  delivery  of  live  Stock,  see 

Carriers,  II  218,  227-230. 
I/aches,  see  Equity,  {{  67-71. 

DELEGATION. 

Of  power  to  make  public  impvoyements,  see 
Municipal  Corporations,  |  284. 

DELIBERATION. 

Element  of  murder,  see  Homicide,  ||  156-168, 
232,  286. 

DELIVERY. 

Of  deed,  see  Deeds,  |  208 ;   Escrows. 

Of  goods  by  carrier,  see  Carriers,  ||  78-88. 

Of  goods  by  initial  to  connecting  carrier,  see 
Carriers,  |  174. 

Of  goods  sold,  see  Sales,  i|  166-181,  201. 

Of  live  stock  by  carrier,  see  Carriers,  {S  205, 
213. 

Of  property  pledged,  see  Pledges,  |  11.  , 

Of  telegraph  or  telephone  messages,  see  Tele- 
graphs and  Telephones,  ||  66,  67. 

DEMISE. 

See  Landlord  and  Tenant. 

DEMONSTRATIVE  EVIDENCE 

See  Criminal  Law,  {  404. 

DEMURRER. 

See  Pleading,  S|  183-217. 

Presumption  on  appeal  or  writ  of  etror,  see 

Appeal  and  Error,  {  817. 
To  indictment  or  information,  see  Indictment 

and  Information,  |  147. 

DENIALS. 

In  pleading,  see  Pleading,  |  127. 

DEPOSITARIES. 

Deposits  incident  to  particular  occupations,  see 

Banks  and  Banking. 
Of  deeds  delivered  as  escrow,  see  Escrows. 

DEPOSITIONS. 

See  Witnesses. 

Habeas  corpus  for  discharge  of  witness  refus- 
ing to  testify,  see  Habeas  Corpus,  {  61. 

I  21.  Rev.  St.  1808,  ||  6366, 6384,  6404,  held 
to  provide  a  practice  in  the  nature  of  the  equity 
bill  of  discovery,  entitling  a  party  to  sift  the 
conscience  of  his  adver8ary.--Ez  parte  Brock- 
man  (Mo.)  977. 

I  52.  A  justice  of  the  peace,  notary,  or  spe- 
cial commissioner,  charged  with  the  duty  of 
taking  depositions,  may  not  determine  the  good 
faith  of  the  action  before  com_peIlint^  a  witness 
to  testify,  or  proceeding  against  him  for  re- 
fusal to  answer  competent  questions.— Ex  parte 
Brockman  (Mo.)  877. 

I  64.  Where  a  witness  had  been  once  sworn 
in  a  proceeding  to  take  his  deposition,  it  was 
not  necessary  that  he  should  be  again  sworn  be- 
fore being  required  to  testify  before  the  same 
officer  in  the  same  matter. — Ex  parte  Brockman 
(Mo.)  877. 

I  71.  A  witness  having  refused  to  testify  in 
proceedings  to  take  his  deposition  de  bene  esse, 
under  Rev.  St.  1909,  U  6356,  6384.  6404,  held 

Sroperly    committed    for    contempt— Ex    parte 
(rockman  (Mo.)  877. 

I  71.    In  proceedings  a^ralnst  a  defendant  for 

contempt,  and  to  obtain  his  discharge  by  habeas 
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corpus  for  refusal  to  testify  before  a  commis- 
sioner, plaintiffs  held  to  iiave  a  sufficient  inter- 
est to  auttiorize  tliem  to  appear  in  support  of 
tlie  contempt  proceedings.—!^  parte  Brockman 
(Mo.)  977. 

I  90.  The  court  held  not  to  have  erred  in 
permitting  defendant  to  introduce  the  answers 
to  certain  ex  parte  interrogatorieg  propounded 
to  defendant  in  a  deposition. — Oouturie  t. 
Boensch  (Tex.  Gir.  App.)  413. 

DEPOSITS. 

In  banlc,  see  Banlis  and  Banking,  H  148-153. 
In  bank  as  property  of  estate  by  entirety,  see 
Husband  and  Wife,  I  14. 

DEPOTS. 

Railroad  stations,  see  Railroads,  t  68. 

DESCENT  AND  DISTRIBUTION. 

See  Dower;  Elscheat;  Executors  and  Adminis- 
trators;  Wills. 

Allowance  to  surviving  wife,  husband,  or  cliil- 
dren  from  estate  of  decedent,  see  Executors 
and  Administrators,  {{  173-1^. 

Devolution  of  property  and  interests  undispos- 
ed of  by  will,  see  Wills,  |  86a 

hl  bights  Ain>  liTABiurixs  of 

HEIHS  AinD  DISTBZBUTBES. 

Partition  among  coheirs,  see  Partition. 

(A)  If»tare    and    Kstabllslinient   of   Rlshts 
In  General. 

Adverse  possession  by  or  against  heirs,  see  Ad- 
verse Possession,  {  02. 

Community  and  separate  property  of  husband 
and  wife,  see  Husband  and  Wife,  |  273. 

{  71.  I^pae  of  time  and  nonclaim  by  8  of 
11  heirs  held  to  raise  no  presumption  that  their 
shares  of  land  of  ancestor  were  satisfied  out 
of  other  parts  not  conveyed  by  the  other  heirs. 
— Bayle  t.  Norris  (Tex.  Civ.  App.)  767, 

DESCRIPTION. 

Of  offense  in  bail  bond,  see  Bail,  f  68. 

Of   property   conveyed,    see    Boundaries,   f   3; 

Deeds,  g  38 
Of  property  devised  or  bequeathed,  see  Wills,  fg 

Of  property  in  deed,  i»rol  evidence  to  vary,  see 

Evidence,  g  890. 
Of  property  mortgaged,  see  Chattel  Mortgages, 

gl24. 

DETAINER. 

See  Forcible  Entry  and  Detainer. 

DETINUE 

Actions  for  damages  only,  for  injuring,  taking, 
converting,  or  detaining  personalty,  see  Tres- 
pass;  Trover  and  Conversion. 

.\ctions  for  recovery  of  personalty  founded  on 
right  of  possession,  see  Replevin. 


DEVISES. 


See  Wills. 


DIES  NON  JURIDICUS. 

See  Sunday. 

DILIGENCL 

Affecting  right  to  bill  of  review,  see  Equity,  g 

447. 
Affecting  right  to  continuance,  see  Continuance, 

g2«. 


Affecting  right  to  equitable  relief  in  general. 

see  Equity,  gg  67-71. 
Affecting  right  to  new  trial,  see  Criminal  Law, 

g  939;   New  Trial,  g  102. 

DIMINUTION  OF  RECORD. 

See  Appeal  and  Error,  gg  639-665. 

DIRECTING  VERDICT. 

See  Trial,  gg  ie9-17a 

DISABILITIES. 

Affecting  limitation  of  actions,  see  limitatioD 
of  Actions,  gg  72-76. 

Construction  of  insurance  certificate,  see  Insur- 
ance, g  787. 

Of  infants,  see  Infants. 

Of  insane  person,  see  Insane  Persons. 

DISBURSEMENTS. 

By  executor  or  administrator,  see  Execntom  and 

Administrators,  g  111. 
Costs  in  general,  see  Costs. 

DISCHARGE. 

Of  servant,  see  Master  and  Servant,  gg  30-39. 
Of    surface    waters,    see    Waters    and    Wster 
Courses,  g  119. 

From  indeltedneu,  oUigation,  or  UahiUtg. 
See  Bills  and  Notes,  g  627;    Compromise  and 

Settlement ;    Novation ;    Release. 
Sureties  on  i>onds,  and  undertakings  in  judicial 

proceedings,  see  Bail,  g  80. 

DISCLOSURE 

By  garnishee,  see  Garnishment,  g  146. 

DISCONTINUANCE 

Of  action,  see  Dismissal  and  Nonsuit,  gg  7-42. 

DISCOVERED  PERIL 

Injnrjr  avoidable  notwithstanding  contributory- 
negligence,  see  Negligence,  g  S:  Railroads, 
gg  34»,  348,  360,  390. 

DISCOVERY. 

See  Depositions. 

Of  fraud  as  time  of  accrual  of  canoe  of  action 
for  relief,  see  Limitation  of  Actions,  g  100. 

DISCRETION. 

Control  by  mandamus,  see  Mandamus,  gg  76, 
176. 

DISCRETION  OF  COURT. 

Admission  of  opinion  evidence,  see  Evidence.  S 

4981^. 
Amendment  of  pleadings,  see  Pleading,  g  236. 
Continuance,  see  Criminal  Law,  g  586. 
Control  of  argument  and  conduct  of  counsel,  see 

Trial,  g  106. 
Opening  or  vacating  judgment,  see  Judgment,  g 

139. 
Reopening  case  for  further  evidence,  see  Trial. 

Review  of  discretion  in  civil  actions,  see  Appeal 

and  Error,  gg  959-981. 
Review   of   discretion  in  criminal  prosecutions. 

see  Criminal  I.aw,  gg  1151-llOa 
Specific   performance   of   contract,    see    Specific 

IVrformnnce.  g  8. 
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DISCRIMINATION. 

Constitutional  requirement  of  eqaality  and  nni- 
funnity  of  taxation,  see  Taxation,  {  40. 

Special  privilefes  or  immunities  and  class  leg- 
islation, see  Constitntional  Lav,  If  206-208. 

MSEASL 

False  charge  of  contracting  venereal  disease  as 
cruelty  grounds  for  dirorce,  see  Divorce,  (  27. 

DISJUNCTIVE  ALLEGATIONS. 

In  pleading,  see  Pleading,  |  20. 

DISMISSAL  AND  NONSUIT. 

Of  appeal  or  writ  of  error,  see  Appeal  and  E<r- 
ror,  f  790. 

z.  voiiVirrABT. 

I  7.  Under  Rev.  St.  1900,  {  1960,  a  plaintiff 
held  not  entitled  to  nonsuit  bis  case. — Board 
of  Education  of  City  of  St  Louis  v.  United 
States  Fidelity  &  Guaranty  Co.  (Mo.  App.)  18. 

i  8.  Under  Sayles'  Ann.  Civ.  St.  1897,  art 
XSOi,  plaintiff  cannot  talce  a  nonsuit  after  be- 
ing informed  by  the  trial  judge  of  what  his  de- 
cision will  be. — Kidd  v.  McCrackeu  (Tex.  Civ. 
App.)  839. 

{  42.  The  allegations  of  the  petition  against 
a  street  railwar  company  and  a  railroad  com- 
pany for  injuries  to  a  street  car  passenger  in 
a  collision  bietween  a  car  and  a  train  held  un- 
affected by  the  act  of  plaintiff  in  dismissing 
the  action  as  against  the  railroad  company, — 
Augnstos  ▼.  Chicago,  R.  I.  &  P.  Ry.  Ck>.  (Ho. 
App.)  22. 

DISORDERLY  CONDUCT. 

Keeping  disorderly  bouse,  see  Disorderly  House. 

DISORDERLY  HOUSL 

Opinion  evidence,  see  Criminal  Law,  {  450. 
Revocation   of  'liquor   license,  see   Intoxicating 
Liqnora,  {{  106,  108. 

f  4.  I^entials  of  disorderly  house,  stated. 
—State  ex  rel.  Smith  v.  Dykeman  (Mo.  App.) 
120. 

I  16.  Evidence  held  admissible  for  one  ac- 
cused of  keeping  a  disorderly  house. — Thompson 
V.   State  (Tex.  Cr.  App.)  350. 

DISPARAGEMENT. 

Of  title  or  interest  by  grantors,  former  owners, 
or  privies  as  admission,  see  Evidence,  {  230. 

DISPATCH. 

See  Telegraphs  and  Telephones. 

DISPOSSESSION. 

See  Forcible  ESntry  and  Detainer. 

DISPUTE. 

Amount  in  dispute  as  affecting  Jurisdiction  «f 
courts,  see  Jostiees  of  the  Peace,  {  43. 

DISQUALIFICATION. 

Of  Jurors,  see  Jury,  H  39-63. 

DISSEISIN. 

See  Forcible  Entry  and  Detainer. 


DISSOLUTION. 

Of  corporation  or  association,  see  (Corporations,. 

f  618/ 
Of  partnership,  see  Partnership,  |  826. 

DISTRESS. 

For  rent,  see  Landlord  and  Tenant,  i  274. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  Descent  and  Distri- 

bation. 
Of  governmental  powers  and  functions,  see  Con- 

sUtutional  Law,  |8  70-73. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Necessity  and  sufficiency  of  signature  to  indict- 
ment, see  Indictment  and  Information,  |  33. 

DISTRICTS. 

Levee  districts,  see  Levees,  |  6. 
School  districts,  see  Schools  and   School  Dis- 
tricts, If  l»-97. 

DITCHES. 

See  Waters  and  Water  Courses,  U  171-179. 

DIVORCL 

Separation    agreements   and    separate    mainte- 
nance, see  Husband  and  Wife,  {  281. 

n.  GROUNDS. 

i  27.  Falsity  of  plaintiff's  charges  In  an  ac- 
tion for  divorce  held  to  constitute  crnel  treat- 
ment and  indignity.— Wilson  v.  Wilson  (Ark.) 
903. 

m.  DEFENSES. 

{  43.  That  a  wife  became  insane  subsequent 
to  her  committing  adultery  held  not  to  preclude 
the  husband  from  obtaining  a  divorce. — ^Tboma- 
son  T.  Thomason  (Ky.)  161. 

IT.  JUBISDICTION,   FROOEEDINOS, 
AND   BEI.IEF. 

<D)  BTldenoe. 

I  128.  landing  for  defendant  in  an  action 
for  divorce,  alleging  contraction  of  a  venereal 
disease,  held  supported  by  a  preponderance  of 
the  evidence.— Wilson  v.  Wilson  (Ark.)  963. 

I  129.  Finding  for  defendant  in  an  action 
for  divorce,  alleging  adultery,  held  supported 
by  a  preponderance  of  the  evidence. — Wilson 
V.  Wilson  (Ark.)  0«3. 

▼.  ALIMONT,   ALLOWANCES.  AND 
DISPOSITION  OF  PBOPEKTT. 

{  249.  Under  dv.  Code  Prac.  f  426,  a  hus- 
band, obtaining  a  divorce,  held  entitled  to  have 
land  conveyed  to  bis  wife  by  reason  of  the 
marital  relation  restored  to  him.— Thomason 
▼.  Thomason  (Ky.)  161. 

I  271.  In  an  action  to  enforce  a  Judgment 
for  alimony,  the  court  properly  allowed  plaintiff 
a  certain  sum  out  of  the  proceeds  of  insurance 
policies  in  which  defendant  had  an  interest. — 
Hooge  V.  Hooge  (Ky.)  476. 

DOCTORS. 

See  Physicians  and  Surgeons. 
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DOCUMENTS. 

As   evidence,   see  Criminal   Law,   H   440-446; 

Evidence,  H  359-376. 
Best  and  secondary  evidence,  set  Criminal  Law, 

I  398 ;  Evidence,  {{  1S8-174 
Production  at  trial,  see  EMdence,  |  864. 

DOMESTIC  ANIMALS. 

See  Animals. 

DOMICILE. 

Of  parties  to  action  as  determining  venae,  see 
Venue,  {  32. 

DOWER. 

Allowance  to  surviving  wife  from  estate  of  bns- 
t>and,  see  Executors  and  Administrators,  if 
173-189. 

Election  in  lieu  of  dower  as  affecting  right  to 
widow's  allowance,  see  Ebcecutors  and  Ad- 
ministrators, I  189. 

Rights  of  widow  in  respect  of  commnnity  prop- 
erty, see  Husband  and  Wife,  |  273. 

m.  BIGHTS  AMD   HEBOiDIES   OF 
WIDOW. 

I  59.  A  widow  cannot  l>e  allotted  both  home- 
stead and  dower  in  her  husband's  estate,  but 
she  may  select  which  she  wants. — ^Middleton  v. 
Fields  (Ky.)  180. 

DRAINS. 

Private  rights  as  to  drainage  of  surface  waters, 
see  Waters  and  Water  Courses,  {  119. 

DRAMSHOPS. 

See  Intoxicating  Liquors.  , 

DRUNKARDS. 

Duty  of  carrier  to  receive  intoxicated  person 
as  passenger,  see  Carriers,  |  236. 

DUE  COURSE  OF  TRADE 

Transfer  of  negotiable  instruments,  see  Bills 
and  Notes,  It  334,  336. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  {  278. 

DUES. 

Of  members  of  mutual  benefit  insarance  -  asso- 
ciations, see  Insurance,  |  751. 

DUPLICITY. 

In  indictment  or  information,  see  Indictment 
and  Information,  {  125. 

DURESS. 

Criminal  duress,  see  Threats. 

EARNING  CAPACITY. 

Impairment  of,  as  element  of  damages,  see  Dam- 
ages, i  38. 
Impairment  ol^  evidence,  see  Damages,  |  173. 

EASEMENTS. 

Public  eatementi. 
Se«  Dedication ;   Highways. 
Streets,   see   Municipal    Corporations,   {|   671- 
700. 


I.  OBCATIOir,  EXI8TEK0E,  AMB  TEB- 
KIlfATIOM. 

I  18.  Orantee  of  land  held  entitled  to  con- 
tinue the  use  of  passway  over  grantor's  land 
after  the  latter's  death,  notwithstanding  terms 
of  written  contract.— Conley  v.  Fairchild  (Ky.) 
142. 

§  IS.  Grantee  of  land  held  entitled  to  pass- 
way  as  appurtenant  thereto,  whether  he  had 
another  outlet  or  not.— Conley  v.  B'alrchild 
(Ky.)  142. 

ECCLESIASTICAL  CORPORATIONS. 

See  Religions  Societies. 

EDUCATION. 

See  Schools  and  School  Districts. 

EJECTION. 

Of  passengers  or  intruders  from  passenger 
trains,  see  Carriers,  ig  353-382. 

EJECTMENT. 

See  Forcible  Entry  and  Detainer,  ||  4-15;  Tres- 
pass to  Try  Title. 

m.  PliEADIKO  AND  EVIDENCE. 

I  93.  Evidence  held  to  sustain  a  judgment  for 
the  plaintiff.— Childers  v.  Belcher  (Ky.)  1129. 

IV.  TRIAL,  JTTDQMENT,  ENTOBOB- 

MENT  OF  jrUDOMENT,  AND 

BEVIEW. 

I  123.  Where  a  plaintiff  recovered  a  part  of 
the  land,  taxing  all  the  costs  to  defendant  held 
proper.— Childers  v.  Belcher  (Ky.)  1129. 

ELECTION. 

Between  counts  in  indictment  or  information, 
see  Indictment  and  Information,  {  132. 

Between  homestead  and  dower,  see  Dower,  | 
S9. 

ELECTION  OF  REMEDIES. 

I  3.  Alternative  remedies  of  an  administra- 
trix for  injuries  resulting  in  decedent's  death, 
stated.— Bowling  Green  Gaslight  Co.  v.  Dean's 
Ex'x  (Ky.)  1115. 

I  7.  Persons  advancing  money  to  telephone 
company  to  construct  line  held  not  to  have 
waived  other  remedies  by  suing  for  damages 
for  failure  of  the  company  to  keep  lines  in 
repair.— Eastern  Kentucky  Telephone  &  Tele- 
graph Co.  r.  Hardwidc  (Ky.)  140. 

ELECTIONS. 

Defamation  of  candidate  for  office,  see  Liiwl 
and  Slander,  |  48. 

For  adoption  of  local  option  law,  see  Intoxi- 
cating Liquors,  i|  33-37. 

For  amendment  of  city  cliarter,  see  Municipsl 
Corporations,  |  46. 

n.   OBDEBINO  OB  OAIXINO  EI,EO- 
TION,  AND  NOTICE. 

Local  option  election,  see  Intoxicating  Liquors, 
i  33. 

Vm.  CONDUCT  OF  ELECTION. 

Local  option  election,  see  Intoxicating  liquors, 
§34. 

i  219.  A  ballot  of  a  voter  who  votes  on  the 
table  in  the  election  booth  without  being  sworn 
is  properly  rejected.— Hill  v.  Mottley  (Ky.)  409. 
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i  220.  A  ballot  of  an  elector  marked  hj  an 
election  officer  without  compliance  with  Ky. 
St.  i  1475  (Raaaell's  St  f  *m),  held  properly 
rejected.— HiU  v.  Mottley  iKj.)  469. 

IX.  OOVITX  OF  VOTES,  BETUBUS, 
AMD  OAMVASS. 

Amendment  of  city  charter,  see  Monidpal  Cor- 
porations, I  46. 

X.  OONTESTB. 

Local  option  election,  see  Intoxicating  Llqaora, 
137. 

{  269.  The  right  to  contest  an  election  is  not 
a  natural  right,  but  exists,  if  at  all,  in  the 
Congtitution  or  statutes.— Bradbury  t.  Wight- 
man  (Mo.)  611. 

i  275.  Rev.  St  1899,  I  7056  (Ann.  St  1906, 
p.  3424  [Rev.  St.  1909,  I  6951]),  enacted  pui^ 
suant  to  Const.  1875,  art  8,  §  9  (Ann.  St.  1906, 
p.  255),  held  not  to  confer  on  the  Supreme 
Court  jurisdiction  of  contegts  of  election  of 
Railroad  and  Warehouse  CommiBsioner. — Brad- 
bury T.  Wightman  (Mo.)  511. 

I  295.  EMdehce  of  fraud  and  bribery  suffi- 
cient to  set  aside  an  election  stated.— Hill  ▼. 
Mottley  (Ky.)  469. 

I  295.  Fraud  and  bribery  at  an  election  held 
required  to  be  proved  by  direct  evidence  or  cir- 
cumstances from  which  the  inference  of  fraud 
or  bribery  naturally  follows. — HiU  y.  Mottley 
(Ky.)  469. 

(  299.  An  examination  of  the  ballots  by  the 
court  in  an  election  contest  held  proper  to  de- 
termine the  nnmlier  of  ballots  cast  in  violation 
of  a  statute.— HiU  v.   MotUey  (Ky.)  469. 

i  304.  An  election  contest  is  a  proceeding  in 
rem,  and  a  judgment  therein  is  binding  and  con- 
clusive on  all  the  world.— Bickers  t.  tacy  (Tex. 
Civ.  App.)  763. 

ELECTRICITY. 

E/lectric  railroads,  see  Street  RaUroads. 

Instructions  giving  undue  prominence  to  par- 
ticular matters  in  action  for  injuries,  see 
Trial,  |  244. 

Instructions  on  weight  of  evidence  in  action  for 
injuries,  see  Trial,  §  194. 

Liability  for  injuries  to  third  persons  caused 
by  negligence  of  servant  see  Master  and  Serv- 
ant f  304. 

Liability  for  wrongful  death,  see  Death,  f  33. 

Power  of  fiscal  court  to  make  appropriations 
for  county  offices,  see  Counties,  §  113. 

Risks  assumed  by  servant  see  Master  and  Serv- 
ant, I  224. 

Telegraph  and  telephone  lines,  see  Telegraphs 
and  Telephones. 

I  9.  An  operator  of  an  electric  light  plant 
has  no  natural  right  to  encroach  on  the  streets 
with  its  wires.— Jacksonville  Ice  &  Electric  Co. 
T.  Moses  (Tex.  Civ.  App.)  379. 

I  18.  One  acquiring  the  right  to  maintain 
electric  wires  across  public  highways  must  use 
proper  care  in  the  construction  of  its  lines  and 
in  keeping  the  same  in  condition. — Jacksonville 
Ice  &  Electric  Co.  v.  Moses  (Tex.  Civ.  App.) 
379. 

I  13.  One  maintaining  electric  light  wires 
across  a  public  road  without  having  obtained 
authority  for  that  purpose  held  to  maintain  a 
nuisance  so  as  to  be  aosolntely  responsible  for 
injuries  received.— Jacksonville  Ice  &  Electric 
Go.  T.  Moses  (Tex.  Civ.  App.)  379. 

(  14.  An  electric  light  company  held  bound 
to  use  the  highest  practicable  care  and  skill  to 
insulate  its  wires  at  a  place  where  a  lineman  of 
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another  company  was  requited  to  work.— Bowl- 
ing Green  OaaUght  Co.  v.  Dean's  Elx'x  (Ky.) 

I  14.  Care  required  in  operating  an  electric 
light  plant  and  maintaining  over  pubUc  high- 
ways wires  carrying  electricity  sufficient  to  de- 
stroy Ufe  stated.— JacksonviUe  Ice  &  Electric 
C^>.  V.  Moses  (Tex.  Civ.  App.)  379. 

I  16.  An  electric  company  held  liable  for  the 
death  of  employ^  of  a  telephone  company  by  an 
electric  shodt— Anglea's  Adm'x  v.  Bast  Tennes- 
see Telephone  Co.  (Ky.)  1119. 

I  16.  An  operator  of  an  electric  light  pl%at 
held  required  to  guard  against  ordinary  and 
usual  conditions.— -Jadcsonville  Ice  &  Mectric 
Co.  y.  Moses  (Tex.  Civ.  App.)  379. 

I  1&  A  lineman  could  assume  that  an  elec- 
tric light  company  had  performed  its  duty  in 
insulating  a  wire  at  the  place  where  he  was  re- 
quired to  work  as  an  employ^  of  another  eom- 
lany. — Bowling  Green  Goshght  Co.  v.  Dean's 

:x'x  (Ky.)  1115. 

i  18.  A  lineman  held  not  to  have  assumed 
the  risk  of  being  injured  by  an  uninsulated  wire. 
—Bowling  Green  Gaslight  Co.  v.  Dean's  E<x'x 
(Ky.)  1115. 

{  18.  A  lineman  of  an  electric  company  'owes 
no  duty  to  inspect  or  examine  wires  of  another 
company  near  which  he  is  required  to  work.— 
Bowling  Green  Gaslight  Co.  v.  Dean's  Bx'x 
(Ky.)  1115. 

118.  In  an  action  for  death  by  electric  shock, 
evidence  held  not  to  show  decedent's  contribu- 
tonr  negUgence.— Jacksonville  Ice  &  Electric  Co. 
V.  Moses  (Tex.  Civ.  App.)  379. 

I  19.  An  instruction  held  not  erroneous  as 
absolutely  requiring  an  electric  light  company 
to  keep  its  wires  free  from  danger. — Bowling 
Green  Gaslight  Co.  v.  Dean's  Ex'x  (Ky.)  .1115. 

I  19.  Evidence  held  to  show  that  a  lineman 
injured  by  contact  with  an  uninsulated  wire  was 
not  guilty  of  contributory  negligence. — Bowling 
Green  Gaslight  Co.  v.  Dean's  Ex'x  (Ky.)  1115. 

i  19.  Whether  injury  to  a  telegraph  lineman 
caused  by  coming  in  contact  with  a  light  wire 
was  caased  by  his  own  or  the  light  company's 
negligence  held  under  the  evidence  for  the  juir. 
—Bowling  Green  Gaslight  Co.  v.  Dean's  Ex'x 
(Ky.)  1115. 

I  19.  In  an  action  against  an  electric  light 
company  for  death  by  electric  shock,  evidence 
of  the  condition  of  the  insulation  of  the  wires 
at  or  near  the  place  of  the  accident  as  observ- 
ed by  a  witness  a  few  days  after  the  accident 
held  admissible.- Jacksonville  Ice  &  Electric  Co. 
v.  Moses  (Tex.  Civ.  App.)  379. 

(  19.  In  an  action  against  an  electric  light 
company  for  death  by  electric  shock  received 
from  a  broken  wire,  a  charge  as  to  the  duty  of 
inspection  held  proper  under  the  evidence.— 
JacksonviUe  Ice  &  Electric  Co.  t.  Moses  (Tex. 
Civ.  App.)  879. 

f  19.  In  an  action  for  death  by  electric 
shock,  an  instruction  held  to  properlv  submit 
the  issue  whether  defendant  exercised  reason- 
able care  to  guard  against  ordinary  and  usual 
conditions. — .lacksonvine  Ice  &  Electric  Co.  v. 
Moses  (Tex.  Civ.  App.)  379. 

ELEVATORS. 

As  fixtures,  see  Fixtures,  if  7,  27,  33. 

Injuries  to  passengers,  see 'Carriers,  |  247. 

Liability  of  master  for  injuries  to  servant,  ad- 
missibili'g  of  evidence,  see  Master  and  Serv- 
ant, I  273 ;  risks  assumed  by  servant,  see 
Master  and  Servant,  %  217 ;   variance  between 

f leading  and  proof,  see  Master  and  Servant, 
264. 
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ELIGIBILITY. 

Of  jurors,  see  Jury,  |§  39-53. 

EMBANKMENTS. 

Se«  LeTees. 

EMBEZZLEMENT. 

Bee  False  Pretenses;  Larceny. 
Civil   liability  for  conversion,   see  TiOTer  and 
Conversion. 

EMINENT  DOMAIN. 

Dedication  of  property  to  pnblic  use,  see  Ded- 
ication. 

Public  improvements  by  municipalities,  see  Mu- 
nicipal Corporations,  H  347-647. 

I.  NATVl^  EZTEHT,   AWP   DELEGA- 
TION OF  POWEB. 

^  20.  Under  Laws  1905.  pp.  408,  409,  |{  1-5. 
short  line  road  constructed  ]>rincipally  in  de- 
veloping and  operating  coal  mines  held  a  public 
earner,  for  which  land  could  be  acquired  by 
the  eight  of  eminent  domain. — Ozark  Coal  Co.  v. 
Pennsylvania  Anthracite  R.  Co.  (Ark.)  634. 

I  61.  The  right  of  eminent  domain  cannot  be 
delegated  or  exercised  for  the  purpose  of  ac- 
quiring property  for  private  use.— Ozark  Coal 
Co.  V.  Pennsylvania  Anthracite  R.  Co.  (Ark.) 
634. 

\  66.  Whether  a  particular  use  for  which 
private  property  is  to_  be  taken  under  legisla- 
tive sanction  is  a  public  one  is  a  judicial  ques- 
tion.— Ozark  Coal  Oo.  v.  Pennsylvania  Anthra- 
cite R.  Co.  (Ark.)  634. 

n.  OOBCPElTBATIOir. 

(B)  Talclns      or      Injarlnar      Property      •■ 
Gro«nd  for  Coaipensatlon. 

I  106.  An  abutter  has  a  right  of  action  for 
interference  with  his  ingress  and  egress  caused 
by  a  railroad  company's  noncompliance  with  an 
ordinance  or  maintenance  of  a  nuisance  in  using 
a  street.— Chesapeake  &  O.  Ry.  Co.  v.  Stein 
(Ky.)  1169. 

(O  Measure  aail  Aasoant. 

i  141.  An  abutter's  measure  of  damage  on 
use  of  a  street  for  railroad  purposes,  stated. — 
Chesapeake  &  O.  Ry.  Co.  v.  Stein  (Ky.)  1160. 

i  141.  An  abutter's  measure  of  damage  caus- 
ed by  railroad  improvements  in  a  street,  stated. 
—Chesapeake  &  O.  Ry.  Co.  v.  Stein  (Ky.)  1160. 


IV. 


ItEBIEDIES  OF  OWNERS  OF 
PBOPEBTT. 


{  266.  An  abutter  held  to  have  successive 
causes  of  action  against  a  railway  company  for 
its  failure  to  plank  and  pave  a  street. — Chesa- 
peake &  O.  Ry.  Co.  V.  Stein  (Ky.)  1109. 

§  300.  Evidence  held  to  show  that  an  abut- 
ter's ingress  and  egress  yiere  obstructed  by  de- 
fendant railway  company's  failure  to  plank  and 
pave  a  street  as  required  by  ordinance. — Chesa- 
peake &  O.  Ry.  Co.  V.  Stein  (Ky.)  1169. 

EMPLOYES. 

See  Master  and  Servant. 

EMPLOYMENT. 

Of  broker,  see  Brokers,  {{  S-11,  40. 

ENACTMENT. 

Of  municipal   ordinances  or  by-laws,  see  Mu- 
nicipal Corporations,  {  108. 
Of  statutes,  see  Statutes,  I  5. 


ENCROACHMENT. 

By  jndicianr  on  Legislature,  see  Gonstitatiooal 
Law,  I  70. 

See  Dower. 


ENDOWMENT. 


ENTICEMENT. 

See  Kidnapping. 

ENTIRETY.  ESTATE  BY. 

See  Husband  and  Wife,  {  14. 

ENTRY. 

On  land,  by  force,  see  Forcible  Entry  and  De- 
tainer. 
Re-entnr  by  landlord,  see  Landlord  and  Tenant, 


ENTRY,  WRIT  OF. 


Actions  for  damages  for  wrongful  entry  upon 
or  injury  to  real  property,  see  Trespass. 

Actions  for  forcible  entry  and  detainer,  see 
Forcible  Entry  and   Detainer,  {{  4-15. 

Actions  for  recovery  of  possession  of  real  prop- 
erty, and  damages  for  detention  thereof;  see 
Ejectment;   Trespass  to  Try  Title. 

EQUALITY. 

Constitutional  requirement  as  to  equality  and 
uniformity  of  taxation,  see  Taxation,  i  40. 

EQUIPMENT. 

Of  county  buildings,  see  Counties,  {  113. 

EQUITABLE  ESTATES. 

See  Mortgages;   Trusts. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  U  56-117. 

EQUITABLE  LIENS. 

Enforcement  against  property  in  bands  of  re- 
ceiver, see  Receivers,  (  77. 

EQUITABLE  MORTGAGES. 

See  Chattel  Mortgages,  i  33 ;   Mortgages,  {  27. 

EQUITY. 

E}quitable  estates,  see  Mortgages;    Trusts. 
Equitable  estoppel,  see  Estoppel,  §f  56-117. 
E)quitable  lien,  enforcement  against  receiver,  see 

Receivers,  g  77. 
Ejquitable  mortgages,  see  Mortgages,  {  27. 
Necessity  of  motion  for  new  trial  for  purpose 

of  review,  see  Appeal  and  Error,  g  283. 
Transfer  of  equity  of  redemption  by  mortgagor. 

see  Mortgages,  {  280. 

Particular  tubfecU  of  equitalle  furit^icHofit  and 
eguitable  remedie». 

See  Cancellation  of  Instruments;  Fraudulent 
Conveyances,  {  249;  Injunction;  Nuisance, 
if  23-36;  Quieting  Title:  Receivers;  Spe- 
cific Performance ;    Subrogation ;    Trastf^ 

For  compensation  of  attorney,  see  Attorney  and 
aient,  {  158. 

Relief  from  judgment,  see  Judgment,  f  445. 

Redeto  ••  appeoL 
Scope  and  extent  of  review  in  equitable  actiora, 
see  Appeal   and  Error,  f  1009. 
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I.  JmUBDIOTXOH,  PRnfCIPXiES,  AND 

MAXfUffg. 

(A)  Nature,  Groands,  Babjeeta,  and  Bztent 

of  JnrlBdletlon  In  General. 

Grounds  for  injunction,  se«  Injunction,  {  17. 

I  3.  Bquity  jurisdiction  depends  upon  ex- 
istence of  equitable  interests  and  inadequacy 
of  legal  remedies.— Ebgel  v.  Powell  (Mo.  App.) 
74. 

I  6.  Equity  relieves  against  mistake  of  one 
or  both  parties  to  a  written  agreement,  which 
would  defeat  the  real  agreement.— Engel  t. 
Powell  (Mo.  App.)  74. 

J  32.  Defendant  in  a  suit  by  -vendor  for  re- 
scission held  not  entitled  to  urge  insufficiency 
of  petition.— Campbell  y.  Kerrick  (Ky.)  186. 

(B)  Remedr    at    I^w    and    Mnltlplldtr    of 

Salts. 

Remedy  at  law  as  bar  to  injunction,  see  Injunc- 
tion, S  17. 

Review  of  decisions,  see  Appeal  and  Error,  { 
184. 

• 

XL  I.AOHEB  AXB  8TAI.E  DEMANDS. 

In  suit  to  confirm  or  try  tax  title,  see  Taxation, 
i  805. 

In  suit  to  set  aside  transfer  in  fraud  of  cred- 
itors or  subsequent  purchasers,  see  Fraudulent 
Conveyances,  {  249. 

Laches"    defined.— Walther    ▼.    Null 


{  67.    " 
(Mo.)  993, 


i  71.  Laches  is  measurable  by  conduct  of  the 
parties  and  equities,  rather  than  by  limitations. 
-Shelton  V.  Horrell  (Mo.)  988. 

m.  PARTIES  AND  PROCESS. 

In  suit  to  enforce  specific  performance,  see  Spe- 
cific Performance,  S  106. 

XT.  PI.EADINO. 

In  suit  to  cancel  written  instrument,  see  Can- 
cellation of  Instruments,  {|  37-45. 
In  suit  to  quiet  title,  see  Quieting  Title,  I  34. 

(A)   OrlKlnal    Bill. 
In  sniU  to  quiet  title,  see  Quieting  Title,  f  34. 

V.  EVIDBNOE. 

In  particular  proeetdingi. 
For  divorce,  see  Divorce,  H  128,  129. 
To  cancel  written  instrument,  see  Cancellation 

of  Instruments,  f  45. 
To   enforce   specific  performance,  see   Specific 

Performance,  §  119. 

VXn.   HR&RINO,  SUBMISSION  OF  18- 
S1TES  TO   JTTBT,  AND  BEBXARINO. 

i  377.  In  equity,  it  is  within  the  chancel- 
lor's discretion  to  direct  jury  trial  of  an  issue 
of  fact.— Walton  Brick  Co.  v.  Anderson  Foun- 
dry &  Machine  Works  (Ky.)  136. 

{  381.  A  verdict  on  a  legal  issue  is  con- 
clusive, unless  set  aside  as  against  the  evidence. 
—Walton  Brick  Co.  v.  Anderson  Foundry  ft  Ma- 
chine Works  (Ky.)  136. 

I  381.  A  verdict  on  an  equitable  issue  is  ad- 
visory, and  not  conclusive. — ^Walton  Brick  Co. 
V.  Anderson  Foundry  ft  Machine  Works  (Ky.) 
136. 

IX.  MASTERS  AND  COMMISSIONERS, 
AND  PROCEEDINGS  BE- 
FORE THEM. 

Review  of  questions  of  fact,  see  Appeal  and  Er- 
ror, «  1022. 


XI.   BIX.L   OF  REVIEW. 

{  447.  Review  for  newly  discovered  evidence 
asked  for  seven  years  after  discovery  held  prop- 
erly refused.- Jackson  v.  Becktold  Printing  & 
Book  Mfg.  Co.  (Ark.)  629. 

§  447.  One  held  not  entitled  to  review  of  a 
decree  for  new  evidence  which  with  reasonable 
diligence  could  have  been  discovered  before  ren- 
dition of  the  decree. — Jackson  v.  Becktold  Print- 
ing ft  Book  Mfg.  Co.  (Ark.)  629. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCHEAT. 

Constitutional  provisions  affecting  vested  rights 
to  pro_perty,  see  Constitutional  Law,  §  93; 
impainng  obligations  of  contract,  see  (Consti- 
tutional Law,  i  126. 

IJmitation  of  action  for  escheat,  see  Limitation 
of  Actions,  I  19. 

Self -executing  constitutional  provisions,  see  Con- 
stitutional Lew,  i  32. 

I  3.  Under  Const  {  192,  real  estate  of  a 
banking  corporation  held  subject  to  escheat.- 
Louisville  Banldng  Co.  v.  Commonwealth  (Ky.) 

{  3.  Under  Const  {  192,  property  of  a  de- 
funct corporation  may  not  be  escheated. — Louis- 
ville Banking  Co.  v.  Commonwealth  (Ky.)  1142. 

I  6.  In  an  action  against  a  corporation  to  es- 
cheat Its  real  estate,  a  stockholder  held  not  en- 
titled to  intervene  to  defend  in  his  own  behalf. 
— Louisville  Banking  Co.  v.  Commonwealtli 
(Ky.)  1142. 

I  6.  A  right  of  action  to  escheat  property 
given  by  Const,  art.  192,  held  in  the  state,  and 
it  may  adopt  Ky.  St.  {  2971  (Russell's  St.  | 
8.t0).— rx)uisville  Banking  Co.  v.  Commonwealth 
(Ky.)  1142. 

ESCROWS. 

{  10.  Where  a  deed  has  been  delivered  in 
escrow  subject  to  a  condition  which  has  been 
fulfilled,  a  court  of  chancery  has  Jurisdiction 
to  compel  delivery  to  the  person  entitled  to 
its  possession.- Tombler  v.  Sumpter  (Ark.)  967. 

ESTABLISHMENT. 

Of  boundaries,  see  Boundaries,  gf  37-48. 

Of  heirship  or  right  to  share  in  distribution  of 
intestate  s  estate,  see  Descent  and  Distribu- 
tion, f  71. 

Of  railroad  stations,  see  Railroads,  {  58. 

Of  right  of  exemption,  see  Homestead,  {  103. 

Of  schools,  see  Schools  and  School  Districts,  I 
IS. 

ESTATES. 

Bankrupts'  estates,  see  Bankruptcy. 

Conveyances  to  husband  and  wife,  see  HustMtnd 
and   Wife,   f   14. 

Created  by  deed,  see  Deeds,  U  120-127. 

Created  by  will,  see  Wills,  ||  602-619. 

Decedents'  estates,  see  Descent  and  Distribu- 
tion ;  Executors  and  Administrators ;   Wills. 

Estate  by  entirety,  see  Husband  and  Wife,  1 14. 

ParticHlar  ettate*. 
See  Dower;    Homestead ;    Remainders. 
Estates  for  years,  see  Landlord  and  Tenant 
Joint  tenancy,  see  Joint  Tenancy. 
Tenancy  in  common,  see  Tenancy  in  Common. 

ESTATES  TAIL 

Creation  by  deed,  see  Deeds,  {  127. 

ESTOPPEL 

See  Ejection  of  Remedies. 
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Z.   BT   RECORD. 

By  judgment,  see  Jadgment,  |i  619,  713-74S. 

m.  EQVXTABXJB  ESTOPPEL. 

As  to  boundaries,  see  Boundaries,  |  47. 

Of  particular  ola»»e»  of  peraoru,  or  penon*  in 

partioular  relationt. 
See  Corporations,  {  388. 

To  auert  or  deny  particular  fact*,  right*,  olotoM, 
or  Itabtittte*. 

Authority  of  officera  and  agents  of  coriwrations 
in  general,  see  Corporations,  {  426. 

Contest  of  local  option  election,  see  Intoxicat- 
ing Liquors,  g  37. 

Corporate  existence,  see  Corporations,  i  34. 

Co^rporate  powers,  see  Corporations,  i  388. 

Grounds  for  avoidance  or  forfeiture  of  insur- 
ance policy,  see  Insurance,  {I  375,  376. 

To  deny  insurance  agency,  see  Insurance,  i  77. 

Validity  of  assignment,  see  Assignments,  {  68. 

Validity  of  certificate  of  corporate  stock,  see 
Corporations,  §  104. 

Validity  of  insurance  policy,  see  Insurance,  H 
375,  876. 

To  maintain  or  oppote  partioular  remedie*  or 

defentet. 

Appeal  or  other  proceeding  for  reriew,  see  Ap- 

feal  and  Error,  H  882,  883 ;    Criminal  Law, 
1137. 
Objections  to  CTldence,  see  Trial,  {  105. 

(A)  Nature  and  Baaemtlal*  In  General. 

I  56.  Plaintiff  held  not  to  have  changed  his 
position  by  reason  of  taking  certain  personal 
property,  and  was  therefore  not  entitled  to 
claim  that  defendant  was  estopped  to  deny  that 
the  firm,  and  not  an  indiTidual  partner,  owned 
the  property.— Ricketson  t.  Best  (Tex.  Civ. 
App.)  353. 

(B)  Oronnda  of  Batoppel. 

Elstoppel  as  to  boundaries,  see  Boundaries,  |  47. 

I  78.  A  party  to  a  written  contract  cannot 
execute  his  part  and  then  claim  rights  in  oppo- 
sition to  the  contract  in  the  absence  of  fraud,  ac- 
cident or  mistake.— City  of  Newport  t.  School- 
field  (Ky.)  503. 

(B)  Pleading*    Bvldenee,    Trial,    and    Be- 
▼leir. 

S  117.  In  support  of  an  alleged  plea  of  es- 
toppel to  deny  that  personal  property  sold  by  a 
firm  to  plaintiff  in  payment  of  a  debt  belonged 
to  the  firm,  evidence  should  have  been  restricted 
to  what  preceded  the  alleged  sale  to  plaintiff. — 
Ricketson  v.  Best  (Tex.  Cit.  App.)  35S. 

EVIDENCE. 

See  Depositions;    Witnesses. 

Absence  of  evidenx^,  ground  for  continuance, 
see  Continuance,  H  23-26;  Criminal  Law,  H 
694,  595. 

Applicability  of  instructions  to  evidence,  see 
Criminal  Law,  |  814;   Trial,  g  252. 

Comments  by  counsel  on  evidence  or  failure  to 
produce  evidence  or  call  witness,  see  Trial,  g 
121. 

Comments  of  counsel  on  matters  not  sustained 
by  evidence,  see  Criminal  Law,  g  719. 

Exceptions  to  evidence,  see  Trial,  g  105. 

Instructions  as  to  rules  of  evidence,  see  Crim- 
inal Law,  g|  781-786;  Trial,  |g  203-208,  234- 
237. 

InstrnctionB  ignoring,  see  Trial,  g  253. 

Instructions  on  evidence  or  witnesses  as  inva- 
sion of  province  of  jury,  see  Trial,  gg  191-194. 

Motion  to  strike  out  evidence,  see  Trial,  g  89. 

Newly  discovered  evidence  ground  for  new  trial, 
see  Criminal  Law,  gg  938-942 ;  New  Trial,  gi 
102-108. 


Ohjections  to  evidence,  see  Criminal  Law,  g  69S. 
Questions  of  fact  for  jury,  see  Criminal  Law, 

§  741;   Trial,  gg  139-143. 
Reception  at  new  trial,  see  Appeal  and  ETmr, 

g  1§14. 
Reception  at  trial,  see  Criminal  Law,  ii  671- 

67«:   Trial,  gg  55-105. 
Verdict  or  findings  contrary  to  evidence  ground 

for  new  trial,  see  New  Trial,  g  72. 

Ai  to  particular  fact*  or  iituet. 

See  Adverse  Possession,  gg  57,  114 ;  Alteration 
of  Instruments,  gg  27-20;  Boundaries,  J  37; 
Dedication,  |  44;  Deeds,  §g  207,  208;  Usury, 
g  113. 

Adultery,  as  ground  for  divorce,  see  Divorce, 
g  129. 

Agency,  see  Brokers,  g  8 ;  Principal  and  Agent, 
I  22. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  g  273. 

Authority  of  attorney,  see  Attorney  and  Client, 
K  70-fe. 

Authority  of  corporate  officer  or  agent,  see  Cor- 
porations, g  432. 

Bar  of  statute  of  limitations,  see  Limitation  of 
Actions,  g  197. 

Capaci^  of  minor  to  oommit  barglaiy,  see  In- 
fants, g  66. 

Consideration  of  bill  or  note,  see  Bills  and 
Notes,  g  518. 

Contributory  negligence,  see  Negligence,  g  122. 

Creation,  existence,  and  validity  of  trust,  see 
Trusts,  gg  43,  8& 

Damages,  see  Damages,  gg  173-185. 

Delivery  and  acceptance  of  goods  8<^d,  see  Sales, 
g  181. 

Delivery  of  deed,  see  Deeds,  g  208. 

Estoppel,  see  Estoppel,  g  117. 

Execution  of  deed,  see  Deeds,  g  207. 

Fraud,  see  Fraud,  gg  50-52. 

Good  faith  of  purchaser  of  bill  or  note  and  pay- 
ment of  value,  see  Bills  and  Notes,  g  525. 

Impairment  of  earning  capacity,  see  Damages, 
g  173. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant,  g  279. 

Loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  gg  132-134,  185. 

Married  woman's  senarate  property,  see  Hus- 
band and  Wife,  g  133. 

Nea;Iigence  of  fellow  servant,  see  Master  and 
Servant,  g  279. 

Negligence  of  master  causing  injuryto  servant, 
see  Master  and  Servant,  gg  270,  278. 

Payment,  see  Payment,  g  74. 

Payment  of  bill  or  note,  see  Bills  and  Notes. 
gg  499.  527. 

Personal  injuries  and  physical  suffering,  see 
Damages,  |  185. 

Validity  of  contract  of  sale,  see  Sales,  g  52. 

In  action!  bv  or  againtt  particular  <ia»*e»  of 
perton*. 

See  Brokers,  gg  38,  84,  85:  Carriers,  fg  132- 
134,  185,  ^,316-318,  344 ;  Master  and  Serv- 
ant, C|  265-279;  Municipal  (Corporations.  SI 
818-822;  Partnership,  g  121;  Railroads,  gg 
346-348;    Street  Railroads,  g  112. 

Assignees,  see  Assignments,  g  137. 

Stockholders,  see  (jorporations,  g  121. 

Trustees  in  bankruptcy,  see  Bankruptcy,  |  303. 

In  particular  civil  actioni  or  proeeedingt. 
See   Habeas    Ciorpus,   g    85;     Replevin,   g   72; 

Torts,  g  27  ;   Trespass,  |  46:  Trespass  to  Try 

Title,  g  41;    Work  and  Labor,  g  28. 
Accounting    by    guardian,    see    GuaMian    and 

Ward,  g  157. 
By  owner  of  proper^  taken  for  public  use,  see 

Eminent  Domain,  g  3(X>. 
Election  contests,  see  Elections,  g  295. 
For  breach  of  contract,  see  Contracts,  gg  350- 

363. 
For  breach  of  contract  of  sale,  see  Sales,  g  382. 
For  breach  of  warranty  of  goods  sold,  see  Sales, 

g  441. 
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For  caaiing  death,  see  Death,  ff  65-71. 

For  compensation  of  broker,  see  BrokerB.  {( 
84,  8S. 

Tot  delay  in  transportation  or  delivery  of  live 
stoclt,  see  Carriers,  |  228. 

For  divorce,  see  Divorce.  M  128,  129. 

For  fraud,  see  Fraud,  H  oi>-S2. 

BV>r  injuries  at  railroad  crossings,  see  Railroads, 
SI  346-348. 

F'or  injuries  cauaed  by  electricity,  see  Elec- 
tricity, f  19. 

Fk>r  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  H  S18- 
822. 

For  injuries  from  delay  in  delivery  of  telegram, 
see  Telegraphs  and  Telephones,  {  66. 

For  injuries  from  flowage,  see  Waters  and  Wa- 
ter ConrseB,  i  179. 

For  Injuries  from  negligence,  see  Negligence,  H 
121,  122. 

For  injuries  from  public  Improvements,  see  Mu- 
nicipal Corporations,  |  404. 

For  injuries  to  passengers,  see  Carriers,  |{  S16- 
318.  .?44. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  f  112. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant. IS  265-279. 

For  libel  or  slander,  see  Libel  and  Slander,  {! 
104^112. 

For  loss  of  or  Injuries  to  goods  in  coarse  of 
transportation,  see  Carriers,  |$  l.<{2-134,  185. 

For  loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  J  228. 

For  malicious  prosecution,  see  Malicious  Pros- 
ecution, i  60. 

For  price  of  timber,  see  Logs  and  Logging,  I  3. 

For  price  paid  for  land,  see  Vendor  and  Pur- 
chaser, f  341. 

For  unpaid  taxes,  sec  Taxation,  i  593. 

For  wrongful  sequestration,  see  Sequestration, 
i  21. 

On  assigned  claims,  see  Assignments,  |  137. 

On  bills  or  notes,  see  Bills  and  Notes,  §|  499- 
627. 

On  t>ond  of  administrator,  see  Executors  and 
Administrators,  i  5.S7. 

On  claim  againirt  estate  of  decedent,  see  Ex- 
ecutors and  Administmtors,  i  221. 

Relating  to  usury,  see  Usury,  I  US. 

To  abate  or  restrain  nuisance,  see  Nuisance, 
I  33. 

To  cancel  written  Instrument,  see  Cancellation 
of  Instruments,  {  45. 

To  determine  and  establish  rights  under  mort- 
gage, see  Mortgages,  (  186. 

To  enforce  specific  performance,  see  Specific 
Performance,  I  119. 

To  enjoin  use  of  trade-name,  see  Trade-Marks 
and  Trade-Names.  |  93. 

To  establish  and  determine  heirship,  see  De- 
scent and  Distribution,  I  71. 

To  establish  boundaries,  see  Boundaries.  I  37. 

To  recover  possession  of  demised  premises,  see 
Landlord  and  Tenant,  |  291. 

To  recover  price  paid  for  corporate  stock,  see 
Corporations,  {  l21. 

In  criminal  protecutiont. 

See  Bigamy,  |  8:  Bnrglam  {|  36-41:  Crim- 
inal Tjbw,  K  304-508:  Disorderiy  House,  | 
16;  Gaming,  S  98;  Homicide.  H  156-257; 
r^arceny,  K  58-60;  Rape,  H  36-52;  Seduc- 
tion. K  44-46. 

Annlication  for  new  trial,  see  Criminal  Law,  H 
956-968. 

Canacity  of  minor  to  commit  burglary,  see  In- 
fants, I  66. 

For  practicing  medicine  without  license,  see 
Physicians  and  Surgeons,  {  6. 

For  violations  of  liquor  laws,  see  Intoxicating 
Liquors,    |i  224-230. 

Renew  and  procedure  thereon  in  appeUvte 
eottrU. 
Matters  considered  in  determining  questions,  see 
Appeal  and  Error,  f  837. 


Review  of  rulings  as  dependent  on  prejudicial 

nature  of  error,   see   ApT>eal   and   Error,  (( 

1047-1068. 
Review  of  rulings  as  dependent  on  presentation 

of  evidence  in  record,  see  Appeal  and  Error, 

!|  691,  692. 
Review  of  rulings  as  dependent  on  presentation 

of  objection  in  lower  court,  see  Appeal  and 

Error,  H  206.  206;    Criminal  Law,  {  1036. 
Review  of  sufficiency  of  evidence,   see  Appeal 

and  Error,   {{  98(^1022;    Criminal  Law,  I 

1169. 

I.  J1TDICIAI.  NOTICE. 

Is  criminal  prosecutions,  see  Criminal  Law,  | 
304. 

I  18.  The  courts  will  not  take  judicial  no- 
tice of  the  methods  of  ascertaining  the  present 
net  value  of  a  life  insurance  policy. — Leeker  v. 
Prudential  Ins.  Co.  of  America  (Mo.  App.)  670. 

f  20.  The  court  will  take  judicial  notice  that 
wholesale  dealers  ordinarily  make  sales  to  their 
customers  in  the  state  by  sending  traveling 
salesmen  to  their  customers'  places  of  business. 
—State  v.  Racine  Sattley  Co.  (Tex.  Civ.  App.) 
400. 

i  22.  Courts  cannot  take  judicial  notice  of 
the  fact  that  on  a  designated  date  a  street  rail- 
way company  was  the  owner  of  a  line  on  a 
street  in  the  city  of  St.  Louis,  or  was  operat- 
ing a  car  on  that  line.— Reisenleiter  v.  United 
Rys.  Co.  of  St.  Louis  (Mo.  App.)  11. 

I  23.  The  Supreme  Court  will  take  judicial 
notice  that  a  county  has  other  sources  of  reve- 
nue than  its  general  tax  levy.— Fussell  v.  Mal- 
lory  (Ark.)  631. 

I  23.  Judicial  notice  cannot  be  taken  that 
in  1895  more  than  half  the  public  domain  had 
been  exhausted  for  the  benefit  of  others  than 
the  public  free  school  fund.— State  v.  Powell 
(Tex.  Civ.   App.)   746. 

I  35.  The  Missouri  courts  Held  not  entitled 
to  take  judicial  notice  of  the  law  of  master 
and  servant  of  Illinois.- Ginnochio  v.  Illinois 
Cent  R.  Co.  (Mo.  App.)  129. 

I  41.  Statement  of  what  the  court  will  take 
Judicial  notice.— Lindsey  v.  Bloodworth  (Ark.) 
959. 

i  41.  The  Court  of  Criminal  Api>eals  will 
take  judicial  notice  that  in  a  large  part  of 
Texas  the  district  courts  convene  only  twice  a 
year,  and  that  in  many  of  the  counties  they  re- 
main in  session  for  periods  of  time  ranging 
from  one  to  four  or  five  weeks. — E3x  parte  Looper 
(Tex.  Cr.  App.)  346. 

f  43.  The  court  cannot  take  judicial  notice 
of  the  record  In  another  case.- Taylor  v.  Shel- 
ton  (Tex.  Civ.  App.)  802. 

n.  PRESUKFTZOHB. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, ll  907-931. 

To  aid  construction  of  statute,  see  Statutes,  I 
212. 

A$  to  particular  facte  or  ittue*. 

See  Alteration  of  Instruments,  {  27. 

Authority  of  attorney  to  appear,  see  Attorney 
and  Client,  f  70. 

Continuance  of  ownership  of  property,  see  Prop- 
erty. I  9. 

Jurisdiction  of  courts,  see  Judgment,  f  496. 

Loss  of  or  injury  to  goods  In  coarse  of  trans- 
portation, see  Carriers,  {  132. 

In  particular  civH  actione  or  proceedingi. 
Continuance  of  ownership  of  property,  see  Prop- 
erty, i  9. 
For  injuries  from  negligence,  see  Negligence,  H 

For  injuries  to  passengers,  see  Carriers,  {  316. 
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For  injuries  to  penons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  |  112. 

For  loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  {  132. 

Presumptions  as  to  fraud,  see  Fraud,  {  50. 

To  establish  and  determine  heirship,  see  De- 
scent and  Distribution,  {  71. 

S  78.  An  attorney  of  a  party  held  authorized 
to  talk  to  the  witnesses  of  the  adverse  party  so 
long  as  he  does  ,not  act  corruptly.— Hill  v.  Mott- 
ley  (Ky.)  460. 

i  80.  The  presumption  is  that  the  law  of  a 
foreign  state  is  identical  with  the  law  of  Mis- 
souri except  as  to  statute.— Ginnocbio  v.  Illi- 
nois Cent.  R.  Co.  (Mo.  App.)  129. 

m.  BUROEir   OF  PBOOF. 

Ai  to  particular  factt  or  Ittvet, 

Compensation  of  broker,  see  Brokers,  I  84. 

Contributory  negligence  of  passenger,  see  Car- 
riers, S  844. 

Payment  of  bill  or  note,  see  Bills  and  Notes,  f 
499. 

Usury  in  note,  see  Usury,  {  113. 

In  particular  civil  action*  or  proceedingt. 

See  Cancellation  of  Instruments,  fl  45. 

Accounting  by  guardian,  see  Guardian  and 
Ward,  I  157. 

For  injunes  at  railroad  crossings,  see  Railroads, 
I  346. 

For  injuries  from  negligence,  see  Negligence, 
ii  121,  122. 

For  injuries  to  passengers,  see  Carriers,  {f  316, 
344. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, I  265. 

For  loss  of  or  injury  to  goods  shipped,  see  Car- 
riers, I  185. 

For  loss  of  or  injury  to  live  stock  shipped,  see 
Carriers,  $  228. 

Ou  bills  or  notes,  see  Bills  and  Notes,  §  499. 

To  enforce  specific  performance,  see  Specific 
Performance,  {  119. 

{  94.  A  defective  plea  of  non  est  factum,  not 
objected  to,  merely  shifts  the  burden  of  proof 
to  the  defendant. — Standard  Underground  Cable 
Co.  V.  Southern  Independent  Telephone  Co. 
(Tex.  Civ.  App.)  429. 

IV.  BEI.EVAHCT,MATEKIAI.ITT,ANI> 
COHPETENCT  IN  OEinSKAL. 

(A)  Facta  Im  laane  anA  Relevant  to  laaves. 

In  criminal  prosecutions,  see  Criminal  Law,  } 
364. 

(B)  Rea  Geatn. 

In  criminal  prosecutions,  see  Criminal  Law,  f 
364. 

I  123.  A  statement  by  a  night  watchman  of 
a  livery  stable  made  the  next  morning  concern- 
ing an  accident  to  a  horse  during  the  night  was 
not  a  part  of  the  res  gestae. — Caldwell  v.  Nichol 
(Aril.)  622. 

§  123.  Certain  evidence  as  to  statements  by 
a  station  agent  that  he  had  been  robbed  held 
admissible  as  res  gestse.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Groseclose  (Tex.  Civ.  App.) 
736. 

(C)   Slaiilar  Faeta   and  Traaaaetlons. 

{  139.    Plaintiffs    held    properly    denied    the 
'  right  to  give  evidence  as  to  their  customs  in 
dealing   with    agents    other    than    defendant. — 
Couturie  v.  Roensch  (Tex.  Civ.  App.)  413. 

(E)  CompetenoT. 
Of  contradictory  testimony  of  witness,  see  Wit- 
nesses, I  406. 
Of  impeaching  evidence,  see  Witnesses,  {  392. 


Rebuttal  of  evidence  of  adverse  party  as  to 
transa'ctions  with  person  since  deceased  or 
incompetent,  see  Witnesses,  {  177. 

V.  BE8TAHD8ECONDABTEVIDEHCE. 

In  criminal  prosecutions,  see  Criminal  Law,  f 
398. 

I  158.  Where,  in  replevin,  plaintiff  claimed 
title  through  a  firm,  parol  evidence  as  to  what 
property  had  been  delivered  by  \V.  to  one  of  the 
members  of  the  firm,  independent  of  the  execu- 
tion of  a  bill  of  sale,  krld  admissible.- Bicket- 
son  v.  Best  (Tex.  Civ.  App.)  353. 

I  165.  Oral  evidence  of  the  contents  of  a  bill 
of  sale  is  inadmissible  in  the  absence  of  a 
proper  predicate.— Ricketaon  v.  Best  (Tex.  Civ. 
App.)  353. 

I  168.  A  witness,  who  was  the  addressee  of 
a  letter,  held  not  entitled  to  testify  as  to  its 
contents  without  some  evidence  excasing  its 
nonproduction.— Ricketson  t.  Best  (Tex.  Civ. 
App.)  353. 

{  174.  Bills  copied  from  books  of  account 
held  inadmissible  to  show  the  purchase  of  cer- 
tain goods.— Doherty  v.  Doherty  (Mo.  App.) 
1112. 

m.  DEMONSTBATITE    EVIDEHCE. 

In  criminal  prosecutions,  see  Criminal  Law,  t 
404. 

Vn.  ADMISSIONS. 

(A)  Natare,  Form,  and  laeMeata  la  Oca- 
eral. 

S  205.  A  telephone  conversation  in  which 
defendant's  cashier  promised  plaintiff  bank  to 
return  its  check  for  the  proceeds  of  a  collec- 
tion from  a  bank  that  had  failed  after  paying 
a  check  drawn  on  it  by  worthless  drafts  heii 
admissible  as  an  admission  against  interest.— 
First  Nat.  Bank  v.  First  Nat  Bank  (Tex.  Civ. 
App.)  831. 

I  208.  In  an  action  for  personal  injury,  held 
not  improper  to  admit  in  evidence  defendant's 
Bl>andoned  answer. — Lantry-Sharpe  Contracting 
Co.  V.  McCracken  (Tex.  Civ.  App.)  363. 

f  213.  One  suing  for  a  deficit  ic  the  acre- 
age of  land  could  not  show  that  defendants' 
grantor  offered  to  settle  if  defendcnts  would 
release  him,  but  that  defendants  refused  to  do 
so  unless  reimbursed  for  legal  expesse. — Engel 
V.  Powell  (Mo.  App.)  74. 

i  213.  Declaration  that  evidence  tending  to 
show  an  offer  to  compromise  is  not  offered  for 
that  purpose  does  not  make  the  evidence  compe- 
tent—Engel  V.  Powell  (Mo.  App.)  74. 

(C)  Bt  Orantora,  Forner  Ovrnera,  or  PrlT- 
lea. 

{  230.  Admissibility  of  declarations  by  a 
grantor  stated. — Rankin  v.  Rankin  (Tex.  Civ. 
App.)  392. 

(D)  B)r  Acenta  or  Otber  Repreaeatativea. 

I  242.  Evidence  of  a  statement  concerning 
an  injury  to  a  horse  by  a  night  watchman  of 
a  livery  stable  held  not  within  the  scope  of  his 
agency  so  as  to  bind  the  livery  stable  keeper 
as  an  admission  of  bis  agent.— Caldwell  t.  Nich- 
ol (Ark.)  622. 

I  243.  An  agent's  declarations  concerning  a 
matter  within  the  scope  of  his  agency  are  ad- 
missible only  when  made  at  the  time  of  the 
transaction. — Roberts  v.  Wabash  R.  Co.  (Mo. 
App.)  89. 

{  244.  On  suit  against  a  railway  company 
for  an  assault  by  its  operator,  it  was  improper 
to  permit  plaintiff  to  show  a  subsequent  declara- 
tion by  the  general   passenger  agent  tending  to 
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show  the  operator*!  qnarrelsomenen.— Roberts  r. 
Wabash  R.  Co.  (Mo.  Appw)  86. 

f  248.  AdmiasibiUtT  of  one's  declarations  af- 
fecting property  held  by  his  wife,  stated.— Rank- 
in V.  Rankin  {Tex.  Civ.  App.)  383. 

I  253.  In  an  action  for  damages  from  an  al- 
leged conspiracy,  evidence  of  the  declaration  of 
the  president  of  a  corporation  held  not  binding 
on  the  individual  defendants  anless  they  con- 
sented to  it  or  aided  in  the  matter. — Louisville 
Oas  C^.  V.  Kentucky  Heating  Co.  (Ky.)  206. 

(B)  Proof  »Bd  Kllect. 

{  258.  The  testimony  of  persons  in  charge 
of  stockprards  held  inadmissible  as  against  a 
carrier  m  the  absence  of  evidence  that  they 
were  its  agents.— Baltimore  &  O.  S.  W.  R.  Co. 
V.  Clift  ^y.)  917. 

f  265.  In  a  pleading  of  a  party  introduced 
in  evidence,  admissions  of  the  pleader  and  al- 
legations adverse  to  his  opponent  are  not  of 
equal  probative  force. — Chamlee  v.  Planters' 
Hotel  Co.  (Mo.  App.)  123. 

VHX.  DEOLARATIONS. 

By  agent  as  to  his  authority,  see  Principal  and 
Agent,  {  22. 

(A)  Natare.  Forai,  aad  laetdeBta  ta  Oen- 
eral. 

'  I  269.  In  an  action  (or  damages  for  conspi- 
racy, statements  made  by  the  acting  president 
of  defendant  gas  company  two  years  after  the 
acta  complained  of  held  admissible  to  show  mo- 
tive.— Louisville  Gas  Co.  v.  Kentucky  Heating 
Co.  (Ky.)  205. 

I  271.  Certain  evidence  held  properly  exclud- 
ed as  self-serving  declarations. — Kidd  y.  Mc- 
Cracken  (Tex.  Civ.  App.)  839. 

{  273.  Evidence  as  to  the  nature  of  the  own- 
ership of  defendant's  grantor  in  trespass  to 
try  title  held  not  objectionable  as  hearsay;  it 
being  impossible  to  secure  better  evidence  on 
the  subject  in  view  of  the  long  lapse  of  time 
since  the  declarations  were  made. — Conroy  v. 
Shannan  (Tex.  Civ.  App.)  244. 

{  274.  On  an  issue  as  to  the  location  of  a 
boundary,  evidence  of  declarations  as  to  the 
removal  of  the  line  by  the  common  source  of 
title  held  admissible.— Caruthers  v.  Hadley 
(Tex.  Civ.  App.)  757. 

IX.  HEAB8AT. 

{  317.  A  witness  may  not  testify  to  what 
other  witnesses  stated  in  their  depositions  or 
on  the  witness  stand  on  a  former  trial  excep' 
for  impeachment  purposes. — Ijoaiavilie  Gas  Co. 
V.  Kentucky  Heating  Co.  (Ky.)  203. 

I  317.  Evidence  held  properly  excluded  as 
hearsay.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Oroseclose  (Tex.  Civ.  App.)  736. 

I  318.  Against  a  stranger,  a  receipt  is  in- 
competent evidence  of  the  payment  acknowl- 
edged therein. — Doherty  v.  Doherty  (Mo.  App.) 
1112. 

z.  DocmiEirrARY  evidence. 

Depositions,  see  Depositions,  I  90. 
In  criminal  prosecutions,  see  Criminal  Law,  II 
440-445. 

(O)  PrlTate  nrritlar*  aad  Pvblleatloaa. 

I  359.  Photographs  held  admissible  in  evi- 
dence.—Bowling  Green  Gaslight  Co.  v.  Dean's 
Ex'x  (Ky.)  1115. 

J  364.  A  mortality  table  held  properly  admit- 
,  as  bearing  on  the  life  expectancy  of  one 
suing  for  a  penonal  injury.— St.  Louis.  S.  F. 
&  T.  R.  Co.  V.  Taylor  (Tex.  Civ.  App.)  819. 


(D)  Pvodaetloa,    Aatkeatteattoa.    aad    Bf- 

t99t. 

I  376.  Books  of  account  showing  purchase  of 
goods  held  competent  evidence  to  prove  the  pur- 
chase, as  a  part  of  res  gestte. — Doherty  v.  Do- 
herty (Mo.  App.)  1112. 

ZI.   PABOLOB  EXTKINSIC  EVIDENCE 
AFFECTING  WRITINGS. 

To  establish  trust,  see  Trusts,  H  43,  88. 

(A)  Contradletlnv,  VaryliiK,  or  Adding  to 
Terms  of  IVrttten    Inatrament. 

I  387.  In  an  action  to  enforce  an  agreement 
with  a  county  through  its  county  or  fiscal  court, 
parol  evidence  held  not  admissible  to  show  the 
agreement.— Montgomery  County  v.  Taylor 
(Ky.)  894. 

I  390.  A  deed  cannot  be  collaterally  attacked 
by  the  parties  to  it  by  evidence  showing  an  in- 
tent different  from  that  which  its  language  un- 
mistakably expresses.- Davis  v.  George  (Tex.) 
326. 

I  380.  In  an  action  for  trespass  to  try  title 
to  certain  land,  parol  evidence  held  inadmissible 
to  vary  a  deed.— Davis  v.  George  (Tex.)  32C. 

I  397.  Where  contracts  are  certain  they  can- 
not be .  explained  by  parol  testimony  in  the 
absence  of  fraud  or  mistake.- Sackett  v.  Mag- 
gatd  (Ky.)  888. 

I  400.  A  written  contract  giving  an  option 
to  purchase  cannot  be  shown  by  parol  to  have 
been  intended  as  a  bond  for  title.— Comett  y. 
Burchfield  (Ky.)  466. 

i  419.  Parol  evidence  held  admissible  to 
show  that  a  grantee  agreed  to  assume  a  mort- 
gage debt  as  a  part  of  the  price  paid  by  him. 
— Frase  v.  Lee  (Mo.  App.)  10. 

I  423.  Facts  varying  the  terms  of  a  note 
held  not  a  defense  to  an  action  on  it — First 
Nat.  Bank  v.  Asel  (Mo.  App.)  110,  111. 

{  425.  Rule  as  to  parol  evidence  as  applied 
to  deeds,  stated.- Davis  v.  George  (Tex.)  320. 

(C)  Separate    or   Svbaeaacat   Oral    Asrce- 

meat. 

I  441.  In  an  action  on  a  fire  policy  evidence 
held  admissible  of  converaationa  between  insur- 
ed and  the  agent  showing  an  agreement  by 
which  the  inventory  and  iron-safe  clauses  should 
not  bind  insured.- Shook  v.  Retail  Hardware 
Mnt.  Fire  Ins.  Co.  of  Minnesota  (Mo.  App.) 
589. 

I  441.  In  an  action  on  notes  given  pursuant 
to  a  written  contract,  a  defense  setting  up  mat- 
ters in  contradiction  of  the  written  contract 
held  insufficient.- Bucklew  v.  Pyron  (Mo.  App.) 
10U4. 

I  442.  A  written  order  for  goods  held  not 
a  formal  contract,  precluding  oral  testimony. 
— Boulware  v.  Victor  Automobile  Mfg.  Co. 
(Mo.  App.)  7. 

I  442.  If  a  written  contract  shows  upon  its 
face  that  it  includes  the  entire  agreement,  parol 
testimony  is  inadmissible  to  prove  an  obliga- 
tion not  therein  expressed. — Boulware  v.  Vic- 
tor Automobile  Mfg.  Co.  (Mo.  App.)  7. 

I  442.  Where  a  written  contract  purports  to 
cover  the  entire  transaction,  prior  and  contem- 
poraneous parol  negotiations  held  merged  tbere- 
in.— Banks  v.  Chicago,  B.  &  Q.  R.  Co.  (Mo. 
App.)  1071. 

(D)  Conatraetloa   or   Applleatloa    of  Lan- 

mtiive  or  'Writtea  laatranseat. 

I  448.  A  card  sent  by  seller  to  buyer  ac- 
knowledging receipt  of  an  order  held  not  sub- 
ject to  explanation  by  parol. — Courtney  Shoe 
Co.  T.  B.  W.  Curd  &  Son  (Ky.)  14a 

I  448.  Intention  of  parties  to  a  deed  can  be 
shown  by   extraneous  evidence  only   when   the 
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deed  is  ambieaotu.— Green  River  Chemical  Ga 
T.  Board  of  lynatees  of  Town  of  Roclcport  (Ky.) 
1164.  >^     y    ■>' 

I  450.  A  shippine  contract  constraed,  and 
held  to  enable  the  shipper  to  fill  the  car  with 
other  horses  at  a  designated  city.— Banks  v. 
Chicago,  B.  &  Q.  R.  Co.  (Mo.  App.)  1071. 

I  450.  Terms  of  a  note  held  sufficiently  am- 
biguous to  warrant  parol  proof  of  a  contract 
that  the  note  should  not  bear  interest— Contnrie 
▼.  Roensch  (Tex.  Civ.  App.)  413. 

I  451.  A  patent  ambiguity  in  a  contract  can- 
not be  aided  by  parol  evidence,  and  where  the 
written  instrument  does  not  evidence  a  contract 
without  the  aid  of  parol  evidence,  it  cannot  be 
enforced.— State  v.  Racine  Sattley  Co.  (Tex. 
Civ.  App.)   400. 

i  456.  ParoI_  evidence  held  inadmissible  to 
show  the  meaning  of  ''manufacturing  bnsinesa" 
in  a  deed. — Green  River  Chemical  Co.  v.  Board 
of  Trustees  of  Town  of  Rocliport  (Ky.)  1164. 

Xn.   OPIHIOH  EVIPEWOE. 

In  criminal  prosecutions,  see  Criminal  IJaw,  {| 
448-485. 

(A)  ConelvatoiiB     and     Oplnloatf    of     'Wtt- 
Beaaen  in  General. 

f  471.  Where  one  testified  that  the  sudden 
start  of  a  car  "jerked  me  from  the  car  into  the 
gutter,''  it  was  not  a  conclnsion,  but  a  state- 
ment of  a  fact.— Musick  v.  United  Rys.  Co.  of 
St.  Louis  (Mo.  App.)  31. 

I  471.  A  witness  having  shown  knowledge 
as  to  one's  mental  condition  may  state  that  con- 
dition as  a  fact— Rankin  v.  Rankin  (Tex.  Civ. 
App.)  392; 

I  471.  A  nonexpert  witness  in  a  contractor's 
suit  for  compensation  may  not  give  his  opinion 
as  to  the  character  of  the  work  done  on  de- 
fendant's building.— Tanb  v.  Woodruff  (Tex. 
Civ.  App.)  750. 

i  471.  liVidence  of  the  manager  of  a  drawee 
bank  that  checlcs  presented  by  a  collecting  agent 
would  not  have  been  paid  in  cash  if  cash  had 
been  demanded  held  not  objectionable  as  an 
opinion.— First  Nat  Bank  v.  First  Nat.  Bank 
(Tex.  Civ.  App.)  831. 

{  472.  A  company  sued  on  an  oral  contract 
for  driving  its  logs  held-  not  entitled  to  show 
what  its  manager  understood  the  contract  to 
be.— Jones  Liumber  Co.  v.  Howard  (Ky.)  138. 

i  473.  In  an  action  for  the  burning  of  plain- 
tiff's bam,  evidence  of  witnesses  who  had  ex- 
amined the  burned  area  that  they  concluded 
that  the  fire  burned  from  defendant's  railroad 
toward  plaintiffs  bam  hel4  admissible. — Hous- 
ton &  T.  C.  R.  Co.  V.  Ellis  (Tex.  Civ.  App.) 
246. 

'  f  474.  In  an  action  by  the  purchaser  of  cor- 
porate stock  against  a  stockholder  and  director 
to  recover  the  price  on  the  ground  of  misrepre- 
sentations, certain  evidence  as  to  value  held 
inadmissible.— Long  v.  Douthitt  (Ky.)  433. 

(  474.  A  witness  held  competent  to  testify 
as  to  the  value  of  land.— Boyce  v.  Gingrich 
(Mo.  App.)  79. 

I  474.  On  an  issue  of  undue  influence  over 
decedent  inducing  a '  deed,  opinions  as  to  her 
mental  condition  and  as  to  whether  she  was 
easily  influenced  held  properly  admitted. — Rank- 
in V.  Rankin  (Tex.  Civ.  App.)  392. 

i  478.  Opinions  of  nonexpert  witnesses  held 
competent  to  prove  mental  capacity  or  inca- 
pacity.—Pulaski  County  V.  Hill  (Ark.)  973. 

i  493.  A  mother,  who  has  raised  several 
children  and  has  had  experience  with  bums, 
may  express  an  opinion  that  the  scar  appears 


to  have  been   caused  bT  a  bum. — Jerome  r. 
United  Rys.  Co.  of  8t  Louis  (Mo.  App.)  107. 

i.498%.  The  admission  of  the  teatimony  of  a 
witness  as  to  the  value  of  property  leats  large- 
ly in  the  discretion  of  the  court,  and  an  ap- 
pellate court  will  not  interfere  therewith  unless 
the  discretion  has  been  abused. — ^Boyce  v.  Ging- 
rich (Mo.  App.)  79. 

(B)   Bsbleeta  of  Bxpert  Tentl^oBir* 

In  criminal  proaecntiona,  see  Criminal  Law,  H 
474-485.  • 

f  506.  Testimony  of  a  physician  heU  admis- 
sible, as  against  the  objection  that  it  was  an 
invasion  of  the  province  of  the  jury. — Jennne 
V.  United  Rys.  Co.  of  St  Louis  (Mo.  App.) 
107. 

f  528.  A  physician  may  give  the  probable 
results  of  a  described  injury. — Witty  v.  Spring- 
field Traction  Co.  (Mo.  App.)  82 ;  Jerome  v. 
United  Rys.  Co.  of  St  Louis  (Mo.  App.)  107. 

{  528.  An  attending  pliysician,  who  has  ex- 
amined a  wound,  can  express  an  opinion  wheth- 
er or  not  it  resulted  from  a  bum  or  a  cut  of  a 
knife.— Jerome  v.  United  Rys.  Co.  of  St  Louis 
(Mo.  App.)  107. 

(C)  Competenex  of  Bxperta. 

S  544.  One  having  experience  as  a  shipper 
of  horses  may  testify  as  to  the  effect  of  keep- 
ing a  horse  on  a  train  for  67  hours,  tied  so  that 
it  could  not  eat  or  lie  down.— McKmstiy  v.  Clii- 
cago,  R.  I.  &  P.  Ry.  Co.  (Mo.  App.)  106L 

(D)  Examination  of  Experts. 

In  criminal  prosecutions,  see  Criminal  Law,  i 

485. 

f  548.  A  hypothetical  question  to  a  physi- 
cian testifying  as  an  expert  in  a  personal  in- 
jury case  held  proper.— Witty  y.  Springfield 
Traction  Co.  (Mo.  App.)  82. 

{  550.  Where  plaintiff  had  testified  as  to 
her  fall  from  a  seat  in  a  street  car  and  the  re- 
sultant injuries,  a  foundation  was  laid  for  ex- 
pert testimony.- Witty  v.  Springfield  Traction 
Co.  (Mo.  App.)  82. 

{  558.  A  street  railway  company,  sued  for 
personal  injury,  held  entitled  to  miUce  a  stated 
showing  to  rebut  any  inference  that  a  testify- 
ing medical  expert  favored  it. — Metropolitan  St 
Ry.  Co.  V.  Houghton  (Tex.  Civ.  App^  422. 

i  560.  To  contradict  a  medical  expert  it 
was  permissible  to  show  that  he  occupied  a 
position  as  medical  expert  for  a  mining  com- 
pany.—Witty  V.  Springfield  Traction  Co.  (Mo. 
App.)  82. 

XTV.  WEIOHT  AHD   SUFFICIEHCT. 

Credibility,  impeachment,  contradiction,  and  coi^ 
roboration  of  witnesses,  see  Witnesses,  {{ 
830-336. 

Instractions  as  to  Wright  and  sufficiency,  see 
Trial,  I  237. 

Of  newly  discovered  evidence,  as  affecUng  right 
to  new  trial,  see  New  Trial.  S  108. 

Questions  for  jury,  see  Trial,  H  1.S9-143. 

Review  as  dependent  on  presentation  of  ques- 
tion in  lower  court,  see  Appeal  and  Error, 
i  213. 

Scope  and  extent  of  review,  see  Appeal  and 
Error,  |S  989-1022. 

Verdict  contrary  to  evidence,  ground  for  new 
trial,  see  New  Trial,  |  72. 

Waiver  and  correction  of  errors  in  rulings  as 
to  weight  and  sufficiency,  see  Trial,  |  418. 

A$  to  pariiciUar  fact*  or  t*««ie«. 

See  Adverse  Possession,  {  114;  Alteration  of 
Instruments,  {  29;  Boundaries,  {  37;  Dedi- 
cation, {  44;  Deeds,  |g  207,  208. 

Adultery  as  ground  for  divorce,  see  Divorce,  { 
129. 
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Agency,  tee  Broken,  |  8. 

Bar  of  atatnte  of  Hmitatiooa,  see  Iilmitation  of 
Actions,  I  197. 

Compeneation  for  property  taken  for  pablic  use, 
see  E^nainent  Domain,  g  300. 

Consideration  of  bill  or  note,  see  Bills  and 
Notes,  I  518. 

Damages,  see  Damages,  1 186. 

Delivei?  of  deed,  see  Deeds,  {  208. 

Ezecntfon  of  deed,  see  Deeds,  i  20T. 

Good  faith  of  pnrchaser  of  bill  or  note  and  pay- 
ment of  value,  see  Bills  and  Notes,  §  626. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant,  {  279. 

Loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  g  134. 

Negligence  of  fellow  servant,  see  Master  and 
^rvant,  |  279. 

Negligence  of  master  causing  injury  to  servants, 
see  Master  and  Servant,  |  278. 

Payment,  see  Payment,  {  74. 

Payment  of  bill  or  note,  see  Bills  and  Notes, 
§827. 

Personal  injuries  and  physical  suffering,  see 
Damages,  |  185. 

In  partiotitar  eivil  aetiont  or  proceedingi. 

See  Ejectment,  i  93 ;  Replevin,  {  72 ;  Trespass, 
i  46 ;  Trespass  to  Try  Title,  {  41 ;  Work 
and  Labor,  |  28. 

Accounting  by  guardian,  see  Guardian  and 
Ward,  {  157^ 

By  or  against  trustees  in  bankruptcy,  sec 
Bankrapti^,  f  303. 

By  owner  of  property  taken  for  public  use,  see 
Ekninent  Domain,  |  300. 

Election  contests,  see  Elections,  |  296. 

For  breach  of  contract,  see  Contracts,  {  350. 

For  breach  of  warranty  of  goods  sold,  see  SaleiL 
{  441. 

For  delay  in  transportation  or  delivery  of  live 
stock,  see  Carriers,  g  228. 

For  divorce,  see  Divorce,  gg  128,  129. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, I  348. 

For  injuries  from  flowage,  see  Waters  and  Wa- 
ter Courses,  g  179. 

For  injuries  to  passengers,  see  Carriers,  |  318. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, gg  27ft-279. 

For  loss  of  or  injury  to  goods  in  coarse  of  tran»' 
portation,  see  Carriers,  g  134. 

For  loss  of  or  injuries  to  live  stock  shipped,  see 
Carriers,  g  228. 

Negligence  or  misconduct  of  broker,  see  Bro- 
kers,  g  38. 

On  assigned  claims,  see  Assignments,  g  137. 

On  bills  or  notes,  see  Bills  and  Notes,  gg  517- 
627. 

On  bond  of  administrator,  see  Executors  and 
Administrators,  g  637. 

On  claim  against  estate  of  decedent,  see  Execu- 
tors and  Administrators,  g  221. 

On  insurance  policies,  see  Insurance,  g  666. 

To  establish  boundaries,  see  Boundaries,  g  37. 

To  recover  price  paid  for  corporate  stock,  see 
Corporations,  g  121. 

g  688.  Testimony  of  witnesses  held  not  as  a 
matter  of  law  contradictory  to  physical  facts.— 
Zeiler  v.  Metropolitan  St  Ry.  Co.  (Mo.  App.) 
1067. 

g  694.  The  testimony  of  a  party  is  not  nec- 
essarily binding,  though  it  is  not  expressly  con- 
tradicted.—Tbos.  Goggan  &  Bros.  v.  Synnott 
(Tex.  Civ.  App.)  1184. 

EXAMINATION. 

Of  election  ballots  on  contests,  see  Enections,  g 

299. 
Of  witnesses  in  general,  see  Depositions,  g  64 ; 

Witnesses,  gg  286,  287. 
Of  expert  witnesses,  see  Criminal  Law,  g  486 ; 

Evidence,  gg  648-560. 


EXCEPTIONS. 

In  juHoial  proceeding*. 

Bill  of  execptions  in  general,  see  Exceptional 
Bill  of. 

Necessity  and  sufficiency  for  purpose  of  review 
in  civfl  cases,  see  Appeal  and  Error,  g  274. 

Necessity  and  sufficiency  for  purpose  of  review 
in  criminal  cases,  see  Criminal  Law,  g  1055. 

To  arguments  and  conduct  of  counsel,  see  Crim- 
inal Law,  g  728. 

To  evidence,  see  Trial,  g  105. 

To  pleadings,  review  of  decisions,  see  Appeal 
and  Error,  g  1040. 

To  rulings  as  to  venue,  see  Venue,  g  82. 

EXCEPTIONS,  BILL  OF. 

In  criminal  cases,  see  Criminal  Law,  gg  1090- 

1094. 
Necessity  for  purpose  of  review,  see  Appeal  and 

Error,  g  649. 
Taking  exceptions  at  trial,  see  Trial,  g  106. 


X.  MATVBf,    FO: 

IN  oe: 


AND    COKTEITTS 
IRAIi. 


g  6.  The  court  held  entitled  to  incorporate 
in  a  bill  of  exceptions  settled  after  the  term  a 
stipulation  as  to  the  amount  of  the  verdict.— 
Louisville  &  N.  R.  Co.  v.  Sewell  (Ky.)  162. 

g  27.  A  bill  of  exceptions  stating  that  testi- 
mony was  objected  to  '^>ecause"  of  certain  facts 
held  no  evidence  of  their  esiatMMe.— Rankin  v. 
Rankin  (Tex.  Civ.  App.)  392. 

n.  8ETTI.EMENT.  SiaNINO,  AKD 
FIUNO. 

In  criminal  cases,  see  Criminal  Law,  g  1092. 

EXCESSIVE  DAMAGES. 

See  Damages,  gg  130-132. 

For  causing  death,  see  Death,  g  99. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors,  see 
Intoxicating  L4quors. 

EXCLUSIVE  PRIVILEGES. 

Constitutional  prohibition  of  grant  of  special 
privileges  or  immunities,  see  Constitutional 
Law,  T  206. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  gg  244,  300. 

EXECUTION. 

See  Attachment;  Garnishment;  Judicial  Sales. 

Exemptions,  see  Homestead. 

In  suit  to  foreclose  mortgage,   see  Mortgages, 

g  662. 
Of  contracts,  see  Contracts,  g  33. 
Of  trust  by  trustee  or  by  court,  see  Trusts,  g 

283. 
Of  will,  see  Wills,  g  75. 

V.   STAT,  QXrASHIHO,  VAC ATnrO,  AND 
KELIEF  AOAIN8T  EXECUTION. 

g  163.  On  motion  to  quash  an  execution, 
finding  that  the  creditor  had  agreed  to  assume 
the  claim  involved  held  against  the  weight  of 
the  evidence.— Castle  v.  Terry  (Mo.  App.)  78. 

g  163.  Where,  pending  a  suit  to  subject  a 
husband's  alleged  interest  in  land  to  plaintilTs 
judgment,  plaintiff  caused  the  husband's  Inter- 
ests to  be  advertised  for  sale  on  execution,  it 
was  not  error  to  refuse  to  dissolve  the  execu- 
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tion  on  motion.— Skinner  t.  D.  Sullivan  tc  Co. 
(Tex.  ay.  App.)  426. 

VII.  8AI.E. 

(A)  Manner.   Condvet,   Valldltr<   •■<   Con- 
flrmlnK  or  Vneating;. 

f  258.  To  malce  an  execution  sale  immune 
from  collateral  attack,  there  must  be  a  valid 
judgment  and  execution.— Bailey  v.  Block  (Tex.) 

(B)  Title  and  Rislita  of  Parekaaer. 

f  269.  Where  a  husband  purchased  a  moiety 
of  certain  land  partly  with  his  wife's  money, 
the  wife  was  entitled  as  against  the  husband's 
creditors  to  an  undivided  interest  in  propot^ 
tion  to  the  amount  of  consideration  she  con- 
tributed.—Skinner  V.  D.  Sullivan  &  Co.  (Tex. 
Civ.  App.)  426. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;  Wills. 
Conmetency  of  executor  as  trustee,  see  TmstB, 

1163. 
Competency  of  witnesses  as  to  transactions  with 

decedent,  see  Witnesses,  |  140. 
Extent  and  execution  of  testamentary  powers, 

see  Powers,  g  33. 
Taxation  of  decedent's  estate  under  ancillary 

administration,  see  Taxation,  If  99,  357. 
Testamentary  trustees,  see  Trusts. 
Testimony  as  to  transactions  with  persons  sub- 

■eqaentiy  deceased,  see  Witnesses,  g|  139-181. 

I.  ADMINISTBATION  IN  OENEBAIm 

Competency  of  independent  executor,  as  wit- 
ness, see  Witnesses,  |  139. 

{  7.  The  rule  of  caveat  emptor  applies  to  a 
purchaser  from  an  independent  executor  as 
well  as  from  an  ordinary  executor.— Roberta  t. 
Holland  (Tex.  Civ.  App.)  810. 

U.   APPOIWTMEirr.    QPAUnCATION, 
AND   TENtritE. 

Resignation  of  independent  executor  to  qualify 
a*  witness,  see  Witnesses,  |  139. 

{  22.  Under  the  statute,  an  administrator 
presenting  a  claim  against  bis  decedent's  estate 
held  not  to  thereby  forfeit  his  office.— Goodman 
v.  Griffith  (Mo.  App.)  1061. 

m.  ASSETS,  APPBAI8AI.,  AND  IN- 
VENTOBT. 

Right  to  proceeds  of  life  or  accident  insurance 
policy  payable  to  insured,  his  representatives 
or  estate,  see  Insurance,  g  583. 

IV.  COIXIBOTION  AND  MANAOEBIENT 
OF  ESTATE. 

Extent  and  execution  of  testamentary  powers, 
see  Powers,  {  33. 

(A)   la  General. 

I  111.  An  attorney  employed  by  an  adminis- 
trator held  not  to  forfeit  his  right  to  compensa- 
tion merely  because  he  represented  the  adminis- 
trator and  his  wife  in  presenting  a  claim 
against  decedent's  estate. — Goodman  y.  Griffith 
(Mo.  App.)  1051. 

V.  ALLOWANCES  TO  SUKVTVINO 

WIFE.  HXrSBAND.  OB 

CHIU>BEN. 

I  173.  Bounties  allowed  the  widow  out  of 
the  estate  of  her  husband  by  Rev.  St.  1909,  gg 
114,  115,  116,  117,  held  not  a  part  of  the  wid- 
ow's dower.— Martin  v.  Jones  (Mo.  App.)  1097. 

g  181.  A  widow  under  Rev.  St.  1899,  |g  105. 
107    (Ann.  St.  1906,  pp.  372,.  373),  held  enti- 


tled to  receive  from  a  pension,  given  by  the 
Cnited  States  government  on  death  of  her  hus- 
band, a  railway  postal  clerk,  killed  while  on  dn- 
ty>  $400  and  the  reasonable  fnneral  expenses 
of  decedent  actually  paid  by  her. — Wolfe  v. 
Wolfe  (Mo.  App.)  33. 

I  189.  Where  a  widow,  after  renooncini;  un- 
der her  husband's  will,  elected,  in  accordance 
with  Rev.  St.  1909,  g  353,  to  take  nnder  Rev. 
St.  1909,  I  351,  she  was  entitled  to  the  bounty 
provided  for  in  Rev.  St.  19(»,  If  116,  117.— 
Martin  v.  Jones  (Mo.  App.)  1097. 

VI.  AIXOWANCE  AND  PAYMENT  OF 
CLAIMS. 

(A)  Uabllltlee  of  Katate. 

g  206.  Requisites  to  entitle  one  to  recover 
for  services  which  he  was  morally  bound  to 
render,  stated.— Sutherland  v.  Sutherland's 
Ex'rs  (Ky.)  1152. 

I  221.  Evidence  held  insufficient  to  show  that 
b<mrd,  nursing,  etc,  were  furnished  by  a  daugh- 
ter-in-law under  expectation  of  compensation. — 
Sutherland  v.  Sutherland's  Ex'rs  (Ky.)  1152. 

(B)  Presentation   and   AUovramee. 

I  224.  A  holder  of  a  note  executed  by  a 
decedent  to  a  third  person  and  purchased  by  the 
holder  after  decedent's  death  held  required  to 
probate  the  note  as  a  claim  against  decedent's 
estate.— Watkins  v.  Parker  (Ark.)  1187. 

g  225.  Demands  against  decedents,  not  exhib- 
ited within  the  statutory  period,  held  barred.— 
Watkins  v.  Parker  (Aik.)  1187. 

I  231.  Under  Act  May  28,  1907  (Laws  1907. 
pp.  117<^  1171),  a  claim  against  the  estate  of 
a  deceased  person,  not  duly  authenticated  and 
filed  within  one  year,  is  barred,  though  the  will 
directed  all  just  debts  to  be  paid.— Kaufman 
Bros.   V.  Redwine  (Ark.)  1193. 

g  238.  Rev.  St.  1909,  g  220,  held  not  to  oust 
equity  of  its  jurisdiction  to  set  aside  a  judgment 
allowing  demand  against  estate  on  the  ground 
of  fraud.— Waltber  v.  Null  (Mo.)  993. 

I  241.  A  judgment  of  the  probate  court  al- 
lowing a  claim  against  a  deceaent's  estate  heU 
conclusive,  except  as  against  a  direct  attack  by 
1)111  in  equity  or  by  a  proceeding  under  Rev. 
St.  1909,  g  220.— Waltber  v.  NnU  (Mo.)  903. 

(D)   Priorities  and  Payment. 

g  269.  The  court  held  required  to  prevent 
veTstious  litigation  involving  decedents'  estates. 
— Petry  V.   Petry  (Ky.)  922. 

g  283.  The  validity  of  a  judgment  of  the 
probate  court  allowing  a  claim  and  assigning 
It  to  a  class  cannot  he  questioned  in  the  rii^ 
cuit  court  on  appeal  from  a  denial  of  an  onier 
to  pay  the  demand. — Dooley  v.  Ryan's  Estate 
(Mo.  App.)  30. 

g  283.  The  validity  of  the  judgment  allow- 
ing and  classifying  a  demand  Md  not  in  is- 
sue either  in  the  probate  court  or  in  the  cir- 
cuit court  on  appeal. — Dooley  v.  Ryan's  Estate 
(Mo.   App.)  30. 

VH.  DISTBIBUTION  OF  ESTATE. 

Partition  of  property  of  estate,  see  Partition. 

VnL   SALES  AND  OONVETANOES  UN- 
DEB  OBDEB  OF  001TBT. 

(A)  'Wken  AnthorlBed. 

g  327.  Where  a  will  directs  the  sale  of  land, 
e<fuity  will  direct  a  sale,  if  the  administrator 
with  the  will  annexed  would  not  have  such  pow- 
er.—Durham's  Adm'r  v.  Clay  (Ky.)  15.3. 

(O  Sale. 

Ufflitations  applicable  to  action  to  recover  land 
sold,  see  Limitation  of  Actions,  g  19. 
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X.  ACTIONS. 

SurviTal  of  actions  by  or  aKainst  decedents,  see 
Abatement  and  Revival,  {  64. 

I  434.  A  claim  against  a  decedent  barred  by 
the  statute  of  nonclaim  cannot  be  set  off  to  an 
action  by  the  administrator  for  a  debt  due  liis 
intestate.— Watkins  v.  Parlter  (Aik.)  1187. 

I  434.  Under  Kirby'g  Dig.  J  6102,  a  defend- 
ant held  not  entitled  to  set  off  a  note  given  by 
plaintiff's  intestate  to  a  third  person  and  pur- 
cliased  by  defendant  after  intestate's  death. — 
Watkins  v.  Parker  (AA.)  1187. 

ZX.  AOOOUXTINO  AMD  SETTLEMENT. 
(A)  OatT  to  AeeoMt. 

I  460.  The  right  to  call  an  executor  or  ad- 
ministrator to  account  extends  to  any  person 
in  interest  in  the  estate.— Goodman  v.  Griffith 
(Mo.  App.)  1031. 

(B)  Proeeedlnsa  for  Aeeonntlnv* 

II  473,  474.  An  exception  to  the  report  of  a 
referee  allowing  a  note  against  an  estate  on  the 
ground  that  the  note  was  procured  by  undue 
influence  raises  a  common-law  issue  triable 
by  jury.— Barton  v.  Barton's  Adm'r  (Ky.)  902. 

H  473,  474.  On  the  trial  of  exceptions  to  the 
report  of  a  commissioner,  allowing  a  note 
against  an  estate,  whether  claimant  procured 
the  note  from  decedent  by  undue  influence  held 
for  the  jury.- Barton  v.  Barton's  Adm'r  (Ky.) 
002. 

(D)  CompeBBRttoa. 

i  500.  An  administrator  presenting  a  claim 
against  his  decedent's  estate  held  not  thereby 
deprived  of  his  right  to  compensation. — Good- 
man V.  Griffith  (Mo.  App.)  1051. 


(B)  StstlBK>    BAttllair,     Opeali 


Ir.    O] 
•vr. 


■«    R«' 


I  504.  An  objection  to  the  final  settlement  of 
the  accounts  of  an  administrator  held  not  prop- 
erly entertained  by  the  court,  but  the  remedy 
is  by  proceedings  under  Rev.  St.  1890,  gf  74- 
78  (Ann.  St.  1906,  pp.  362-^64),  now  Rev.  St. 
1909,  H  70-74,  or  by  a  resistance  to  settlement 
of  the  accounts  of  the  administrator. — Goodman 
V.  Griffith  (.Mo.  App.)  1051. 

I  500.  Mere  illegal  allowances  or  omissions 
of  proper  debits  do  not  justify  the  setting  aside 
of  a  iinal  settlement  of  an  executor  or  admin- 
istrator.—Goodman  V.  Griffith  (Mo.  App.)  1051. 

I  513.  Settlements  by  administrators  are  con- 
clusive unless  appealed  from. — Floyd  v.  New- 
ton (Ark.)  934. 

I  513.  A  final  settlement  of  an  administra- 
tion has  the  force  of  a  final  judgment,  and 
cannot  be  attacked  collaterally,  but  can  only  be 
reached  under  charges  of  fraud  by  a  direct  pro- 
ceeding.—Goodman  V.  Griffith  (Mo.  App.)  1051. 

I  51.3.  The  right  to  directly  attack  for  fraud 
a  final  settlement  of  administration  extends  to 
any  person  in  interest  in  the  estate.— Goodman 
V.  Griffith  (Mo.  App.)  1051. 

I  51.'>.  A  settlement  of  an  estate  by  the  heirs, 
held  binding  on  them.— Petry  v.  Petry  (Ky.)  922. 

Xm.  UABIUTIES  ON  AIllCINISTRA- 
TION  BONDS. 

{  537.  A  complaint  in  a  suit  on  an  adminis- 
tration bond  held  insufficient.— Floyd  v.  New- 
ton  (Ark.)   934. 

I  537.  In  an  action  on  administratrix's  bond, 
evidence  held  insufficient  to  show  any  fraud, 
accident,  or  mistake  in  the  settlement.— Floyd  v. 
Newton   (Ark.)   934. 


EXECUTORY  CONTRACTS. 

In  general,  see  Contracts. 
Assignment,  see  Assignments,  {  19. 

EXEMPLARY  DAMAGES. 

See  Damages,  {  91. 

For  wrongful  distress,  see  Landlord  and  Ten- 
ant, {  274. 

EXEMPTIONS. 

See  Homestead. 

Allowance  to  surviving  wife,  husband,  or  chil- 
dren from  estate  of  decedent,  see  Kxecutors 
and  Administrators,  |§  173-1S9. 

From  liability  for  loss  of  or  injury  to  goods, 
see  Carriers,  SI  159,  180. 

From  liability  for  loss  of  or  injury  to  live 
stock,  see  Carriers,  |  218. 

EX  PARTE  PROCEEDINGS. 

Habeas  corpus,  see  Habeas  Corpus. 

EXPECTANCY. 

Of  life,  evidence,  see  Death,  f  71. 

EXPENDITURES. 

By  executor  or  administrator,  see  Executors 
and  Administrators,  {  111. 

EXPENSES. 

B,  liabilities  of  h 
see  Husband  and  Wife,  |  19. 


Family  expenses,  liabilities  of  husband  or  wife, 
Hu ' 


EXPERT  TESTIMONY. 

See  Criminal  Law,  ||  474-485;  Kvidence,  H 
506-628,  544,  648-«60. 

EXPRESS  TRUSTS. 

See  Trusts,  fi  20-^. 

EXPROPRIATION. 

See  Eminent  Domain. 

EXTENSION. 

Of  time  for  payment  of  insurance  premium  or 
assessment,  see  Insurance,  i  .358. 

Of  time  for  presentation,  allowance,  and  filing 
of  bills  of  exceptions,  see  Criminal  Law,  | 
1002. 

Of  time  for  presentation  of  claims  against  es- 
tate of  decedent,  see  Executors  and  Adminis- 
trators, i  225. 


See  Threats. 


EXTORTION. 


EXTRA  WORK. 


Compensation   for  alterations  and   extra   work 
by  party  to  contract,  see  Contracts,  |  232. 

EXTRINSIC  EVIDENCE. 

In  general,  see  Evidence,  ii  387-156. 

FACT. 

Evidence  of  matten  of  fact  or  conclusions,  see 

Evidence,  I  471. 
Findings  of  fact,  see  Trial,  H  394-403. 
Judicial  notice  of  facts,  see  Evidence,  {{  18-43. 
Questions  of  law  and  fact,  province  of  court 

and  jury,  see  Criminal  Law,  {  741 ;  Trial,  {S 

139-14.3. 
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FACTORIZING  PROCESS. 

See  GamialimeDt. 

FACTORS. 

See  Broken. 

Enforcement  of  lien  against  bankrupt's  estate, 
see  Bankruptcy,  |  214. 

f  1.  An  agent  employed  by  bankrupts  to 
purchase  cotton  for  them  with  bis  own  funds 
on  a  salary,  held  a  factor.— Coututie  t.  Roensch 
(Tex.  dv.  App.)  413. 

I  45.  A  factor  purchasing  cotton  for  bank- 
rupts with  bis  own  funds,  held  entitled  to  in- 
terest on  the  amount  advanced. — Coututie  t. 
Roensch  (Tex.  Civ.  App.)  413. 

I  47.  A  factor's  possession  of  goods  on  which 
he  has  made  advances  is  his  own,  for  the  pur- 
pose of  sustaining  a  lien  as  against  the  prin- 
cipal.—Conturie  v.  Roensch  (Tex.  Civ.  App.) 
413. 

i  47.  An  agent  employed  by  bankrupts  to 
purchase  cotton  for  them  with  his  own  funds 
on  a  salary  held  a  factor  having  a  common-law 
lien  on  the  bankrupts'  goods  for  a  general  bal- 
ance on  account.--Couturie  v.  Roensch  CTex. 
Civ.  App.)  413. 

FALSE  IMPRISONMENT. 

See  Kidnapping;  Malicious  Prosecution. 

I.  OrVIL  IJABIUTT. 

(A)  Aeta  Conatltntinir  False  ImprlsomiaeBt 
and  lilabtlttr  Therefor. 

I  7.  Plaintiff's  arrest  at  night  by  members 
of  the  state  militia  in  active  service  held  un- 
justifiable, rendering  the  soldiers  liable  for 
damages  for  false  imprisonment. — Franks  v. 
Smith  (Ky.)  484. 

FALSE  PRETENSES. 

}  31.  An  information  charging  that  prose- 
cnting  witness  was  "induced"  by  false  pre- 
tenses to  pay  defendant  a  certain  sum  held  in- 
sufficient—State T.  Johnston  (Ma  App.)  38. 

FALSE  REPRESENTATIONS. 

See  False  Pretenses;  Fraud. 

Affecting  validity  of  deed,  see  Deeds,  {  70. 

Affecting  validity  of  sale,  see  Sales,  i  38. 

FALSIFYING. 

Accounts  of  executors  and  administrators,  see 
Executors  and  Administrators,  |  609. 

FAMILY. 

See  Husband  and  Wife  ;  Parent  and  Child. 

Homestead,  see  Homestead. 

Services  rendered  between  persons  in  family  re- 
lation, See  Executors  and  Administrators,  I 
206. 

FAMILY  EXPENSES. 

Liabilities  of  husband  and  wife,  see  Husband 
and  Wife,  |  19. 

FATHER. 

See  Parent  and  Child. 


FEDERAL  COURTS. 

See   Courts,   g  363. 

Leave  of  court   to   sue   receiver  appointed  by 
federal  court,  see  Receivers,  I  174. 

FEES. 

Of  attorneys,  see  Attorney  and  Client,  H  153- 
Of  tax  collectors,  see  Taxation,  {  649. 

FELLOW  SERVANTS. 

See  Master  and  Seraint,  H  18!^201,  216,  2TB, 

FEME  COVERT. 

See  Husband  and  W^fe. 

FIDEI  COMMISSUM. 

See  Trusts. 

FIDUCIARY  RELATIONS. 

See   Brokers ;   Factors ;  Guardian   and   Ward ; 
Partnership;  Principal  and  Agent;  Tnists. 


FIERI  FACIAS. 


See  Execution. 


FILING. 


Claim  or  statement  of  mechanic's  lien,  we  Me- 
chanics' Liens,  g  132. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  i  827. 


FAULT. 


See  Negligence. 


.     FINAL  ACCOUNTS. 

Of  executors   and   administrators,   see 
tors  and  Administrators,  {f  460-615. 


E^ecu- 


FINAL  JUDGMENT. 

Rendering  final  jud^ent  on  appeal  or  other 
proceeding  for  review,  see  Appeal  and  Error, 
i  1175. 

FINDINGS. 

By  court  in  general,  see  Trial,  {§  394-403. 
Contrary  to  law  or  evidence,  ground  for  new 

trial,  see  New  Trial,  §   72. 
In   proceedings   to   revoke   liquor  licenses,   see 

Intoxicating  Liquors,   {  108. 
On  appeal  or  error,  see  Appeal  and  Error,  { 

Review  in  appellate  court,  see  Appeal  and  Er- 
ror, H  931,  1008-1010,  1071,  1159. 


FIREARMS. 


See  Weapons. 


FIRE  INSURANCE 

See  Insurance. 

FIRES. 

GWii  liability  for  injnriea  from  fires  caused  by 
operation  of  railroad,  see  Railroads,  S  485. 

FISCAL  MANAGEMENT. 

Of  counties,  see  Counties,  {f  152-191. 

Of  municipal  corporations,  see  Municipal  Cor- 
porations, a  88&-907. 

Of  school  districts,  see  Schools  and  School  Dis- 
tricts, I  97. 
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FIXTURES. 

i  7.  A  dummy  elevator  and  sludge  table 
which  could  be  removed  from  a  mining  plant 
witKout  iujarr  to  the  real  estate  were  trade 
fixtures.— Weeks-Betts  Hardware  Co.  t.  Roose- 
Telt  Lead  &  Zinc  Ck>.  (Mo.  App.)  35. 

{  15.  A  holder  of  a  mining  lease  at  the  end 
of  his  term  has  the  right  to  remove  a  mining 
plant  and  machinery  erected  by  him  to  mine, 
clean,  and  prepare  ore  for  market,  and  the 
plant  and  machinery  are  personal  property. — 
Weeks-Betta  Hardware  Co.  t.  Roosevelt  Lead 
&  Zinc  Co.  (Mo.  App.)  35. 

i  27.  Covenants  restricting  a  tenant's  ordi- 
nary right  to  remove  trade  fixtures  are  alwara 
strictly  construed.— Weeks-Betts  Hardware  Co. 
T.  Roosevelt  Lead  &  Zinc  Co.  (Mo.  App.)  35. 

{  27.  Provision  in  lease  of  mining  plant  and 
machinery  as  to  ownership  of  improvements 
and  repairs  held  not  to  apply  to  dummy  eleva- 
tor and  sludge  table  installed  by  lessee. — Weeks- 
Betts  Hardware  Co.  v.  Roosevelt  Lead  it  Zinc 
Co.  (Mo.  App.)  35. 

I  33.  Lessor  of  mining  plant  and  machin- 
ery claiming  to  own  dummy  elevator  and  sludge 
table  installed  by  lessee  held  not  entitled  to 
assert  that  a  mortgagee  thereof  forfeited  its 
right  to  the  property  by  not  removing  it  with- 
in a  reasonable  time. — Weeks-Betts  Hardware 
Co.  V.  Roosevelt  Lead  &  Zinc  Go.  (Mo.  App.)  35. 

FLAGMEN. 

At  railroad  crossing,  see  Carriers,  f  284. 

FLOATAGE. 

Of  rafts  or  logs,  see  Logs  and  Logging,  f  15. 

FLOWAGE. 

See  Waters  and  Water  Coarses,  {|  171-178. 

FORCED  SALE. 

See  Judicial  Salet. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

Actions  for  unlawful  detainer  of  demised  prem- 
ises, see  Landlord  and  Tenant,  {|  288-291. 
Trespass,  see  Trespass. 

I.  OXVXX.  UABIUTT. 

i  4.  Certain  acts  of  a  lessor  and  her  agents 
held  not  to  be  forcible  entry  and  detainer,  un- 
der Rev.  St  1909,  |  7656,  but  at  most  a  mere 
trespass.— Kimble    v.    McDermott    (Mo.    App.) 

I  1.5.  Unlawful  detainer,  being  a  possessory 
action,  lies  only  against  one  in  actual  posses- 
•ion.— Forder  v.  Handlan  (Mo.  App.)  1110. 

FORECLOSURE 

Of  mortgage,  see  Chattel  Mortgages,  ||  255- 
284;    Mortgages,  {{  55&-687. 

FOREIGN  ATTACHMENT. 

See  Garnishment. 

FOREIGN  LAWS. 

Jndicial  notice  of  laws  of  other  states,  see  Evi- 
dence, f  35. 

Presumptions  as  to  laws  of  other  states,  see 
Evidence,  g  80. 


FOREMAN. 

Liability  of  master  for  injuries  to  servant  from 
acts  or  omissions  of  foreman,  see  Master  and 
Servant,  |  1^. 

Of  grand  Jury,  signatnre  to  indictment,  see  In- 
dictment and  Information,  {  33. 

FORFEITURES. 

For  breach  of  condition  in  deed,  see  Deeds,  f 

168. 
For  taking  or  exacting  nanry,   see  Usury,   H 

138-146. 
Of  bail  bonds,  see  Bail,  i  80. 
Of  compensation  of  attorney,  see  Attorney  and 

Client,  f  153. 
Of  compensation  of  attorney  for  administrators, 

see  Executors  and  Administrators,  i  111. 
Of  franchise  of  corporation  in  general,  see  Cor- 
porations, i  618. 
Of  insurance,  see  Insurance,  {i  748-7155. 
Of  insurance,  estoppel  or  waiver  affecting  right, 

aee  Insurance,  H  375,  376. 
Of  liquor  license,  see  Intoxicating  Liquors,  H 

106—108. 
Of  rights  under  mining  lease,  see  Mines  and 

Minerals,  i  70. 

FORGERY. 

Payment  of  forged  paper  by  bank,  see  Banks 
and  Banking,  g  148. 

FORMER  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment, 
«  619,  713-743. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  Criminal  Law,  {  162. 

FORMS  OF  ACTION. 

See  Ejectment:  Forcible  Entry  and  Detainer, 
Sf  4-15 ;  Replevin ;  Trespass,  U  40-62 ;  Tres- 
pass to  Try  Title ;  Trover  and  Conversion. 

FORNICATION. 

See  Seducdon. 

FOURTEENTH  AMENDMENT. 

See  Constitutional  Law,  i  278. 

FRANCHISES. 

Corporate  franchises  in  general,  see  Corpora- 
tions, il  34,  618. 

FRATERNAL  ASSOCIATIONS. 

See  Insurance,  ||  099-826. 


FRAUD. 


see 


Constructive    trust    arising    from    fraud. 
Trusts,  {  95. 

Convevances  and  transactions  fraudulent  as  to 
creditors  or  subsequent  purchasers,  see  Fraud- 
ulent Conveyances. 

Limitation  of  actions  for  relief  on  ground  of 
fraud,  see  Limitation  of  Actions,  S  100. 

Offenses  involving  fraud,  see  False  Pretenses. 

Bp  particular  clantei  of  pertont,  or  pert«n*  <n 
particular  relationi. 
Sellers  of  goods,  see  Sales,  {  38. 

/tt  particular  clattet  of  conveyanOet,  contract*, 

tramaction*,  or  prooeedingi. 
See  Contracts,  g  94 ;  Deeds,  g  70. 
Payment  of  forged  or  altered  paper  by  bank, 
see  Banks  and  Banking,  {  148. 
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Sale  of  corporate   stock,   see   Corporations,   | 

121. 
Bales,  see  Sales,  (  38. 

x.  deception  ooh8tit1ttino 

fbapp,  and  ijabiutt 

Therefob. 

Liability  of  infant,  see  Infants,  {  59. 

i  17.  A  defendant  held  liable  for  damages 
for  fraud.— Welkel  v.  Stems  (Ky.)  908. 

H.  ACTIONS. 

(O)  BTldcBoe. 

(  60.  Fraud  is  not  presumed.— James  ▼. 
Holdam  (Ky.)  435. 

{  52.  In  an  action  for  fraud  inducing  one  to 
convey  bis  land  in  exchange  of  other  land,  the 
value  of  his  land  htUi  not  in  issue. — Boyce  t. 
Gingrich  (Mo.  App.)  79. 

(D)  Daaaaarea* 
{  59.    Measure  of  damages  for  fraud  induc- 
ing one  to  convey  his  land  in  consideration  of 
other  land  determined.— Boyce  ▼.  Gingrich  (Mo, 
App.)  79. 

{  60.    The  benefits  of  a  bargain  are  proper 

elements   of  damages   in   cases   of  ex   delicto 

based    upon  fraud.— Boyce   ▼.    Gingrich    (Mo. 
App.)  79. 

m.  CKIMINAI.  RESPONSIBrLITT. 

See  False  Pretenses. 

FRAUDS,  STATUTE  OF. 

VI.  BEAI.  PBOPEBTT  AND  ESTATES 
AND   INTERESTS  THEREIN. 

I  70.  Parol  establishment  and  reco^ition  of 
a  new  boundary  line  between  adjoining  land- 
owners is  not  obnoxious  to  the  statute  of 
frauds.— Caruthers  v.  Hadley  (Tex.  Civ.  App.) 
757. 

I  71.  A  contract  for  the  sale  of  land  must 
be  in  writing.— Cornett  v.'  Burchfield  (Ky.)  466. 

{  72.  Where  standing  timber  is  not  sold  for 
immediate  severance  from  the  soil,  title  thereto 
can  only  be  passed  by  some  writing  signed  by 
the  seller  and  delivered  to  the  purchaser.- Sec- 
ond Nat  Bank  of  Ashland  t.  Rouse  (Ky.)  1121. 

{  74.  An  oral  agreement  to  convey  land  held 
unenforceable,  as  oeing  within  the  statute  of 
frauds  and  perjuries  (section  470,  Ky.  St.  [Rus- 
sell's St.  i  1775]).— Bates  v.  Bates  (Ky.)  494. 

I  76.  A  partnership  agreement  as  to  land 
had  not  within  the  statute  of  frauds.— Beebe 
V.   Olentine   (Ark.)   936. 

{  76.  An  oral  agreement  to  enter  into  a 
partnership  to  buy  land  is  not  within  the  stat- 
ute of  frauds.— Wiedemann  v.  Crawford  (Ky.) 
495. 

Vm.   REQXnSITES  AND  SUFFICIENCY 
OF  IXTBITINO. 

{  103.  A  note  and  an  indorsement  thereof 
held  not  to  evidence  a  contract  of  sale  of  stand- 
ing timber,  within  the  statute  of  frauds  (Ky. 
St.  t  470  fRussell's  St.  {  17751).-Second  Nat 
Bank  of  Ashland  v.  Rouse  (Ky.)  1121. 

{  115.  A  contract  for  the  sale  of  land  is  en- 
forceable under  the  statute  of  frauds  against 
the  vendee,  though  signed  only  by  the  vendor. — 
Evans  t.  Stratton  (Ky.)  1154. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

{  1291"  The  delivery  of  timber  to  a  third  par- 
ty and  agreement  of  defendant  to  pay  the  price 


held  sufficient  to  take  it  out  of  the  atatote.— 
Robinson  y.  Wynne  (Ark.)  319. 

S  130.  A  parol  agreement  by  a  grantee  of 
lands  to  convey  part  to  another  or  to  account 
to  him  for  its  value  held  an  inseparable  con- 
tract of  which  one  part  is  within  and  one  part 
without  the  statute  of  frauds,  so  that  the  entire 
agreement  was  invalid.— Wolfskill  r.  Wells 
(Mo.  App.)  61. 

X.   PI.EADINO,   EVIDENCE,    TRIAI., 
AND   REVIElXr. 

I  160.  An  instruction  as  to  the  application 
of  the  statute  of  frauds  in  respect  to  contract 
to  answer  for  the  debt  of  anoUier  held  proper- 
ly refused.— Cheek  v.  Boyd  (Tex.  Civ.  App.) 
252. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS  AND  TRANSACTIONS 
INVAUD. 

(A)  GrouBda  of  In-valldUy  ta  Geacral. 

{  8.  A  conveyance  held  in  fraud  of  a  creditor 
of  the  grantor.— Walther  v.  Null  (Mo.)  993. 

(E)  Consideration. 

f  80.  An  agreement  for  future  support  held 
not  a  sufficient  consideration  to  support  a  con- 
veyance as  against  existing  creditors.— Walther 
V.  Null  (Mo.)  993. 

m.  REBfEDIES   OF  CREDITORS  AND 
PURCHASERS. 

(D)  Jarladtction,  Ijimttatlona,  and  I.aeliea. 

{  249.  Delay  held  not  to  defeat  an  action  to 
set  aside  a  conveyance  as  fraudulent  as  against 
creditors.— Walther  v.  NuU  (Mo.)  993. 

FREIGHT. 

Carriage  of  goods,  see  Carriers,  t{  46-185. 
Carriage  of  live  stock,  see   Carriers,   K   203- 
230. 

FRIEHH)  OF  THE  COURT. 

See  Amicus  Curls. 

FRIGHT. 

Frightening  animals  at  railroad  crossing,  see 

Railroads,  {  305. 
Frightening  animals  on  or  near  railroad  track, 

see  Railroads,  §  360. 
Frightening   animals  on  street,   see  Municipal 

Corporations,  ${  705,  733. 

FUNDS. 

Of  religious  societies,  see  Religions  Societies, 
H  23-26. 

Public  funds,  see  Counties.  §f  163-191;  Mu- 
nicipal  Orporations,  U  886-907. 

GAMBLING. 

See  Gaming. 

GAMING. 

m.  CRIMINAI.  RESPONSIBIUTT. 

(A)  OCenaea. 

I  74.  Rev.  St  1909,  |  4760,  heU  to  prohibit 
keeping  poker  tables  for  gaming. — State  v.  Can- 
non   (Mo.)   613. 

(B)  ProaeentloB   and   PaalaliaieBt. 

Duplicity  in  indictment,  see  Indictment  and 
Information,  }  126. 


Topics  *  section  (|)  NUMBERS  in  thli  Index  A  Dec.  tt  Am.  Dig.  Key  No.  Series,  A  Reporter  IndexM  acre* 


Digitized  by  VjOOQ  IC 


1263 


INDEX-DIGBST 


Chtamntr 


Election  between  eonnts  of  indictment,  see  In- 
dictment  and   Information,  i  132. 

Indictment  following  language  of  statate,  aee 
Indictment  and  Information,  {  110. 

{  88.  Evidence  held  to  aostain  a  conviction 
for  lieeping  a  gaming  table. — State  v.  Cannon 
(Mo.)  5ia 

GARNISHMENT. 

See  Attachment. 

Of  mnnicipal  funds,  see  Municipal  Corpora- 
tions, i  1081. 

I.  NATURE  AND  GK01TNDB. 

I  1.  Plaintiff  must  follow  the  garuishment 
statute  strictly,  as  the  garnishee  cannot  safely 
waive  compliance  with  any  of  its  substantial 
requirements,  or  submit  to  an  unauthorized 
garnishment. — Buchanan  t.  A.  B.  Spencer  Lum- 
ber Co.  (Tex.  Civ.  App.)  292. 

i  1.  Garnishment  is  a  proceeding  in  rem, 
and  the  garnishee  is  the  receiver  of  the  court 
to  hold  the  res  until  it  is  determined  who  is 
entitled  to  it—Buchanan  v.  A.  B.  Spencer 
Lnmber  Co.  (Tei.  Civ.  App.)  292. 

n.  PERSONS  AND  PROPERTY  SUB- 
JECT TO  GARNISHMENT. 

I  17.  As  school  districts  are  not  subject  to 
a  garnishment,  the  assignee  of  the  contract 
with  the  school  board  given  as  security  for  a 
note  cannot  be  deprived  of  such  security,  by 
subsequent  garnishment  by  creditors  of  the  as- 
signor, whether  the  gamisliee  knew  of  such 
assignment  when  the  writ  of  garnishment  was 
served  or  not. — Buchauan  v.  A.  B.  Spencer 
Lumber  Co.  (Tex.   Civ.  App.)  292. 

I  20.  One  to  whom  a  fund  exempt  from 
eamisbment  is  due  can  waive  the  exemption; 
but,  unless  he  does  so  bis  debtor  cannot — 
Buchanan  v.  A.  B.  Spencer  Lumber  Co.  (Tex. 
Civ.  App.)  292. 

VX.  PR0CEESIN08  TO  SUPPORT  OR 
ENFORCE. 

I  124.  Under  an  order  of  publication  in  at- 
tachment, the  court  held  not  to  have  acquired 
jurisdiction,  so  that  a  garnishee  therein  was  not 
bonnd  by  a  judgment  against  him. — Missouri, 
K.  &  T.  Ry.  Co.  V.  Morris  (Mo.  App.)  1027. 

{  146.  Where  a  fatal  omission  from  a  gar- 
nishee's answer  was  due  to  oversight  only,  the 
trial  court  properly  permitted  the  garnishee 
to  file  a  new  answer. — Oapps  v.  Citizens'  Nat. 
Banlc  of  Longview  (Tex.  Civ.  App.)  808. 

Vm.  CLAIMS  BT  THIRD  PERSONS. 

{  201.  The  holder  of  an  assignment  of  the 
amount  due  on  a  contract  held  to  have  priority 
over  garnishment  by  other  creditors  of  the  as- 
signor.—Buchanan  T.  A.  B.  Spencer  Lumber 
Co.  (Tex.  Civ.  App.)  292. 

GAS. 

i  17.  A  corporation  engaged  in  mannfactvr- 
ing  and  distributing  gas  is  bound  to  exercise  a 
degree  of  care  commensurate  with  the  danger, 
to  guard  against  injury  to  persons  and  prop- 
erty.—Pulaski  Gas  Light  Co.  t.  McCIintock 
(Ark.)  1189. 

I  18.  The  negligence  of  a  gas  company  in 
making  alterations  in  a  service  pipe  leading  to 
decedent's  dwelling  house,  and  leaving  the. old 
pipe  exposed,  held  the  proximate  cause  of  de- 
cedent's death  by  being  asphyxiated  while  at- 
tempting to  take  up  the  old  pipe.— Pulaski  Gas 
Light  (>).  V.  McCIintock  (Ark.)  1189. 


I  19.  In  an  action  for  death  b^  asphyxiation, 
detendant  gas  company  held  entitled  to  a  ver- 
dict, if  decedent  disconnected  a  riser  connected 
with  the  service  pipe  and  inhaled  the  gas,  un- 
less he  did  so  voluntarily.— Pulaski  Gas  Light 
Co.  V.  McCIintock  (Ark.)  1180. 

I  19.  Where  the  conrt  found  that  decedent 
was  asphyxiated  and  died  instantaneously  with- 
out suffering,  after  having  disconnected  a  gas 
pipe  riser  under  the  porch  of  his  house,  there 
was  no  longer  any  question  of  negligence  in  his 
remaining  under  the  house  and  attempting  to 
connect  the  gas.— Pulaski  Gas  Light  Co.  v.  Mc- 
CUntock  (Ark.)  1180. 

I  20.  Decedent  held  not  negligent  as  a  mat- 
ter of  law  in  unscrewing  a  riser  connected  with 
a  live  service  gas  pipe,  on  the  assumption  that 
it  was  still  connected  with  an  old  service  pipe 
that  bad  been  abandoned. — Pulaski  Gas  Light 
Co.  V.  McCIintock  (Ark.)  1180. 

GENERAL  DEMURRER. 

See  Pleading,  {  205. 

GOOD  FAITH. 

Of  purchaser  from  incompetent,  see  Insane 
Persons,  |  61. 

Of  purchaser  of  bill  or  note,  see  Bills  and 
Notes,   a  334,  335. 

Of  purchaser  of  land,  see  Vendor  and  Purchas- 
er, {  230. 

Of  purchaser  of  mortgaged  property,  see  Chat- 
tel Mortgages,  |  153. 

GOODS. 

See  Property. 

Mortgage,    see    Chattel    Mortgages. 

Sale,  see  Sales. 


GOOD  WILL 

restraint  of  trade, 

GOVERNMENT. 


Contracts,  in  restraint  of  trade,  see  Contracts, 
{  117. 


Distribution  of  govermental  powers,  see  Con- 
stitutional Law,  H  70-73. 

GOVERNOR. 

Authority  to  call  militia  into  service,  see  Mili- 
tia, {  15. 

GRAND  JURY. 

See  Indictment  and  Information. 

{  34.  Under  Code  Cr.  Proc.  1895,  art  414, 
construed  with  article  559,  held,  that  a  couuty 
attorney  may  be  present  with  the  grand  jury 
except  when  it  is  deliberating  or  voting  upon 
an  indictment— Haywood  v.  State  (Tex.  Cr. 
App.)  218. 

GRANTS. 

See  Deeds. 

Of  public  lands,  see  Public  Lands. 

GRASS. 

Johnson  grass  on  railroad  right  of  way,  pen- 
alties, see  Agriculture,  {  8. 

GROSS  NEGLIGENCE. 

Ground  for  recovery  of  punitive  damages  for 
injuries  to  servants,  see  Master  and  Servant, 

GUARANTY. 

See  Principal  and  Surety. 
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GUARDIAN  AND  WARD. 

See  Parent  and  Child. 

Matters  relatiDK  to  infants  and  their  property 
irrespective  of  guardiansliip,  see  Infants. 

n.  APPOZNTMEITT,    QUAUFIOATION, 
Aia>  TENTJRE  OF   OtTARSIAir. 

I  21.  Under  Oen.  St.  1873,  c.  48,  art  1.  { 
12,  in  force  in  1875,  a  female  ward  on  marning 
before  majority  may  demand  a  settlement  of  her 
guardian,  on  which  her  husband  is  entitled  to 
demand  and  receive  the  money  due  her. — Mooa- 
er  V.  Nunn  (Ky.)  1148. 

VI.  AOOOXnrTINO  ANB  SETTIiEMEirr. 

i  157.  The  burden  was  upon  a  statutory 
ward,  suing  her  guardian  for  an  accounting,  to 
overcome  the  prima  facie  case  made  by  a  re- 
ceipt given  by  ner.— Gilliam  v.  Guffy  (Ky.)  1162. 

I  157.  In  proceedings  against  a  guardian  for 
an  accounting,  evidence  held  to  sustain  a  find- 
ing that  the  ward  received  a  certain  snm  which 
she  claimed  had  not  tieen  accounted  for. — Gil- 
liam V.  Guffy  (Ky.)  1162. 

i  164.  A  receipt  executed  by  the  husband  of 
a  female  ward  to  her  guardian  held  to  snpport 
a  plea  of  payment  in  an  action  by  her  aeainst 
her  guardian's  heira  for  an  accounting.— Mous- 
er  V.  Nunn  (Ky.)  114a 

GUILTY. 

Plea  of  guilty  as  bar  to  action  tor  malicious 
.    prosecution,  see  Malicious  Prosecution,  |  24. 


GUNS. 


See  Weapons. 


HABEAS  CORPUS. 

ZX.  JUBXBDXOTION.   PKOOEEDINOS, 
AMD  BEUEF. 

I  51.  In  proceedings  against  a  defendant  for 
contempt,  ,and  to  obtain  his  discharge  by  habeas 
corpus  for  refusal  to  testify  before  a  commis- 
sioner, plaintiffs  held  to  have  a  sufficient  inter- 
est to  authorize  them  to  appear  in  resistance 
of  habeas  corpus. — Eix  parte  Brockman  (Mo.) 
977. 

(  83.  Under  Rev.  St.  1909,  If  2442  and 
2456,  petitioner  held  not  entitled  to  his  dis- 
charge on  habeas  corpus  by  reason  of  an  alleged 
defect  in  the  writ,  with  reference  to  which  no 
issue  was  joined  by  the  petition  and  retnm. — 
Ex  parte  Brockman  (Mo.)  977. 

I  83.  A  petitioner  committed  In  contempt 
proceedings  lor  refusal  to  testify  before  a  com- 
missioner held  not  entitled  to  his  discharge  on 
habeas  corpus,  because  of  alleged  want  of  proof 
that  the  commissioner  was  appointed  to  talie 
testimony.— Ex  parte  Brockman  (Mo.)  977. 

I  85.  A  finding  that  defendant  had  violated 
an  injunction  restraining  the  sale  of  intoxicat- 
ing liquors  held  not  to  t>e  di8tarl>ed  on  halieaa 
corpus.- Ex  parte  Roper  (Tex.  Cr.  App.)  334. 

I  85.  The  Court  of  Criminal  Appeals  on  ha- 
beas corpus  for  the  discharge  of  one  imprison- 
ed for  contempt  for  violating  an  injunction 
granted  by  the  district  court  must  assume  that 
the  injunction  was  properly  granted. — Ex  parte 
Looper  (Tex.  Cr.  App.)  345. 

f  89.  Where  a  retnm  to  a  writ  of  habeas 
con>us  shows  that  petitioner  is  held  under  de- 
fective commitment,  his  remedy  is  by  motion 
for  discharge.— Ex  parte  Brockman  (Mo.)  977. 

S  90.  Under  the  statute  as  to  habeas  corpus, 
held,  that  the  hearing  under  the  writ  must  l>e  in 
the  county  where  the  indictment  was  found. — 
Bx  parte  Overcash  (Tex.  Cr.  App.)  700. 


9  113.  An  order  amending  an  original  or- 
der for  the  issuance  of  hatieas  corpus  held  not 
appealable.— E)x  parte  McFarlane  (Tex.  Oc. 
App.)  685. 

HABITUAL  CRIMINALS. 

See  Criminal  Law,  |  1202. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  ff  1026- 

1074. 
In  criminal  prosecutions,  see  Criminal  Law,  H 

lltl6:y^-1170V^:   Homicide,  {  340. 

HAWKERS  AND  PEDDLERS. 

Peddlers'  notes,  see  BiUs  and  Notes,  |  107. 

HAZARD. 

See  Gaming. 

HEALTH. 

Reflation  of  practice  of  medicine,  see  Physi- 
cians and  Surgeons. 

n.  KEQVJJknoVB  AITD  OFFEMSE8. 

Regulation  of  practice  of  medicine,  see  Physi- 
cians and  Surgeons. 

HEARING. 

In  equity,  see  Equity,  U  377-381. 
On  motion  or  application  for  direction  of  rer- 
dict,  see  Trial,  \  178. 

HEARSAY  EVIDENCE 

See  Evidence,  H  317,  31& 

HEIRS. 

See  Descent  and  Distribution. 
Time  for  redemption  from  tax  sale,  see  Taxa- 
tion, f  689. 

HIGHWAYS. 

Crossing  by  railroads,  see  Railroads,  fS  301- 
351. 

Dedication  of  land  for  highway,  see  Dedica- 
tion. 

Streets  in  cities,  see  Municipal  Corporations, 
{{  671-706. 

I.  IBSTABIJgHaiEllT.  AI.TEBATIOH, 
AND  DISOOITTXNVAHCB. 

Dedication,  see  Dedication. 

n.  HIOKWAT  DZ8TBX0T8  AHD 
OFFIOEBS. 

Mandamus  to  compel  allowance  of  claim  for 
compensation  of  supervisora,  see  Mandamus, 
K  107,  176. 

Mandamus  to  compel  appointment  of  super- 
visors, see  Mandamus,  |  76. 

I  93.  Where  a  fiscal  court  has  abolished  the 
office  of  supervisor  of  roads,  as  authorised  by 
Ky.  St.  I  4313  (Russell's  St  |  5446),  and  itself 
made  rules  for  the  maintenance  of  roads,  an 
appointment  of  a  road  supervisor  b^  a  county 
jodge  is  invalid.— O'Connor  v.  Weissinger  (Ky.) 
1127. 

i  93.  Under  Ky.  St  I  4313  (Russell's  St  | 
5446),  relating  to  the  appointment  of  road  su- 
pervisors, the  authority  of  the  county  jud^  can 
be  exercised  only  when  the  fiscal  court  is  not 
holding  a  regular  term. — O'Connor  v.  Weissinger 
(Ky.)  1127. 
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I  94.  Under  Ky.  St.  |  1845  (Russell's  St.  % 
2979),  members  of  fiscal  court  held  qualified  to 
8er>'e  on  committee  for  road  superrision  at  a 
compensation  of  $3.00  per  day. — O'Connor  v. 
Weissinger  (Ky.)  1126. 

m.  OON8TRUCTIOK.  IMPKOVIiMXNT, 
AND  REPAIR. 

Power  of  fiscal  court  to  purchase  automobile 
for  use  in  inspection  of  highways,  see  Coun- 
ties, !  113. 

I  105.  Action  of  fiscal  court  in  planning  to 
keep  up  public  roads  held  authorized  by  Ky.  St. 
SS  ]84o,  4748b  (Russell's  St.  S§  2970,  5492- 
5507).— O'Connor  v.  Weissinger  (Ky.)  1126. 

i  105.  Ky.  St.  i  1889  (Russell's  St.  i  3025) 
relates  only  to  the  disposition  of  surplus  funds 
in  counties,  and  does  not  require  that  the  main- 
tenance of  roads  should  be  intrusted  to  commis- 
sioners.—O'Connor  V.  Weissinger  (Ky.)  1120. 

V.   REGTriiATIOy  Ain>  TT8E  FOR 
TRAVIX. 

<B)  Use  of  Hlvhwajr  and  <<atr  of  tbe  Road. 
Use  of  street  as  highway,  see  Municipal  Cor- 
porations, §1  703-706. 

(C)  Injuio*  from  Defect*  or  Obatructlonn. 

Accidents  at  railroad  crossings,  see  Railroads, 

§S  301-351. 
In  streets,  see  Municipal  Corporations,  $S  755- 

822. 

HINDERING. 

Creditors,  by  fraudulent  transfers  in  general, 
see  Fraudulent  Conveyances. 

HIRING. 

Of  premises,  see  Landlord  and  Tenant 

HOLIDAYS. 

See  Sunday. 

HOMESTEAD. 

Dower  or  rights  of  widow  in  real  property  of 
deceased  husband,  see  Dower. 

I.  MATITRX:,  ACQinsinON,  AMD 
EXTENT. 

(D)  Property  Constltvtlnv  Homeatemd. 

I  59.  A  bona  fide  housekeeper  who  acquires 
an  interest  in  land  by  descent  has  a  reasonable 
time  after  his  ancestor's  death  to  have  his  share 
set  apart  as  a  homestead.— Robinson  v.  Robin- 
son (Ky.)  1130. 

▼.  PROTECTION  ANB  ENFORCE* 
KENT  OF  RIGHTS. 

i  193.  Claim  of  homestead  right  held  not  un- 
reasonably delayed.— Robinson  v.  Robinson 
(Ky.)  1130. 

HOMICIDE 

Civil  liability  for  causing  death,  see  Death,  H 
33-104. 

X.  THE  HOiaCIDE. 

S  3.  Instruction  that  the  weapon  used  was, 
as  a  matter  of  law,  a  deadly  weapon,  held  prop- 
er.—State  V.  Belfiglio  (Mo.)  508. 

H.  MITRDER. 

{  22.  Motive  is  not  essential  to  murder  in 
the  first  degree,  if  it  is  committed  with  malice 
aforethought— Butler  v.  State  (Tex.  Or.  App.) 
230. 


i  30.  One  is  responsible  for  a  homicide 
whether  he  fired  the  fatal  shot  or  not.  if  he 
was  present  aiding  and  assisting. — Butler  v. 
State  (Tex.  Cr.  App.)  230. 

IV.  ASSATTLT  WITH  INTENT  TO  KII.I.. 

I  90.  A  pistol,  used  as  a  firearm,  is  a  "deadly 
weapon."— Hartfiel  v.  State  (Tex.  Cr.  App.) 
1180. 

i  09.  Under  Pen.  Code  1895,  art.  680,  an 
owner  cannot  retake  stolen  property  by  such 
means  as  would  result  in  loss  of  life  or  serious 
bodily  injury.— Hartfiel  v.  State  (Tex.  Cr.  App.) 
1180. 

VI.  INDICTlfENT  AND  INFORMATION. 

i  142.  Under  an  indictment  for  homicide,  the 
court  properly  charged  that  if  defendant  II., 
charged  as  an  aider  and  abettor,  in  fact  struck 
the  blow  which  caused  the  death,  she  could  still 
be  convicted. — Higgins  v.  Commonwealth  (Ky.) 

§  142.  Though  an  indictment  charges  the 
murder  to  have  been  committed  on  February  24, 
1910,  and  the  evidence  shows  it  was  committed 
on  January  24th,  relevant  evidence  of  facts  that 
occurred  prior  to  the  date  charged  was  not  for 
that  reason  inadmissible.- Ridge  v.  State  (Tex. 
Cr.   App.)   732. 

VH.  EVIDENCE. 
(B)  AdmlMlblllty   la  Geaeral. 

Res  geste,  see  Criminal  Law,  S  364. 

I  150.  Testimony  as  to  statement  by  defend- 
ant in  prosecution  for  homicide  held  admissible 
to  show  malice.— State  v.  Whitsett  (Mo.)  55."i. 

§  158.  Testimony  as  to  threats  by  defendant 
in  prosecution  for  homicide  held  admissible  to 
show  malice.— State  v.  Whitsett  (Mo.)  555.  . 

S  158.  Competency  of  threats  an  evidence 
against  defendant  accused  of  homicide  held  not 
affected  by  their  nearness  or  remoteness. — State 

V.  Whitsett  (Mo.)  555. 

I  166.  Threats  of  defendant  before  the  homi- 
cide and  statements  of  defendant  as  to  de- 
ceased after  the  homicide  held  competent,  and 
proof  of  motive.— State  v.  Glasscock  (Mo.)  549. 

i  169.  Evidence  of  defendant,  shortly  before 
and  at  the  place  of  the  killing,  having  flourished 
a  pistol  in  the  face  of  another,  held  not  incom- 
petent—State V.  Boyer  (Mo.)  542. 

i  109.  .  Evidence  that  decedent  was  called  out 
of  a  house  just  before  beinc  shot  held  inad- 
missible against  accused.— Clements  v.  State 
(Tex.  Cr.  App.)  728. 

{  171.  The  state  could  show  that  shells  ap- 
pearing to  have  been  recently  exploded  and 
fresh  bullet  marks  on  a  tree  were  found  th(> 
next  morning  at  the  scene  of  the  homicide. — 
Butler  V.  State  (Tex.  Cr.  App.)  230. 

i  174.  Evidence  that  defendant  did  not  call 
at  the  house  or  attend  the  funeral  of  derenspd. 
his  neighbor,  held  admissible  as  proof  of  con- 
sciousness of  guilt.— State  v.  Glasscock  (Mo.) 
.j49. 

i  174.  Proof  of  false  statement  by  defendant 
that  he  was  not  near  the  scene  of  the  murder 
held  admissible  as  showing  consciousness  of 
guilt.— State  v.  Glasscock  (Mo.)  549. 

g  174.  Certain  evidence  held  admissible  to 
form  a  link  in  the  chain  of  circumstances. — 
Ridge  V.  State  (Tex.  Cr.  App.)  732. 

(K)  TV'elKlit  and  S^IBcienry. 

i  232.  Evidence  in  homicide  of  deliberation 
and  premeditation  held  sufficient. — State  v.  Boy- 
er (Ma)  542. 
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{  244.  Evidence  held  to  support  a  convic- 
tion for  homicide.— Gatliff  t.  Commonwealtli 
(Ky.)  133. 

S  244.  E^■idence  in  a  homicide  case  held  in- 
sufficient to  support  a  plea  of  self-defense. — 
Florence  v.  State  (Tex.  Cr.  App.)  (589. 

S  250.  Circumstantial  evidence  held  sufficient 
to  sustain  a  conviction  of  murder.— Ridge  v. 
State  (Tex.  Cr.  App.)  732. 

S  2j3.  Evidence  held  to  sustain  a  conviction 
of  murder  in  the  first  degree. — Butler  v.  State 
(Tex.  Cr.  App.)  230. 

$  254.  Evidence  held  to  sustain  a  conviction 
of  murder  in  the  second  degree. — State  v.  Glass- 
cock (Mo.)  549. 

i  257.  Evidence  held  to  sustain  a  convic- 
tion of  assault  with  intent  to  murder.— Sellers 
V.  State  (Tex.  Cr.  App.)  348. 

Vm.  TBIAIk 

(B)   ftneatlona  for  Jary. 

§  268.  Where  a  mortal  wound  is  inflicted 
with  any  weapon  not  generally  Icnown  as  a 
deadly  weapon,  the  issne  whether  the  weapon 
used  was  of  a  deadly  nature  is  for  the  jury. — 
State  V.  Belfiglio  (Mo.)  508. 

S  268.  Evidence  held  sufficient  to  carry  the 
case  to  the  jury  and  to  sustain  a  conviction. — 
State  V.  Belfigho  (Mo.)  508. 

(C)   Inatriictioiia. 

§  286.  A  charge  held  sufficient  upon  the  in- 
tent with  which  the  wound  was  inflicted. — 
Cornwell  v.  State  (Tex.  Cr.  App.)  221. 

S  294.  On  a  prosecution  for  homicide,  an  in- 
struction on  insanity  held  sufficient.— Duke  v. 
State  (Tex.  Cr.  App.)   705. 

I  300.  Instruction  held  to  snfficiently  charge 
that  if  accused  believed,  or  had  reasonable 
ground  to  lielieve,  that  he  was  in  imminent  dan- 
ger, be  could  act  upon  such  appearances  and 
kill.— Potter  v.  Commonwealth  (Ky.)  462. 

i  300.  A  charge  held  to  give  accused  the 
full  benefit  of  his  claim  of  self-defense.— Day 
V.  State  (Tex.  Cr.  App.)  215. 

!  307.  The  rule  requiring  instructions  on  the 
several  grades  of  homicide  does  not  apply  where 
the  evidence  clearly  shows  that  accused  is  either 
guilty  of  murder  or  innocent. — Higgins  v.  Com- 
monwealth (Ky.)  1135. 

{  308.  Where  the  evidence  clearly  shows  a 
killing  in  perpetration  of  robbery,  instructions 
on  murder  in  the  perpetration  of  robbery  are 

?roperly  given.— Ridge  v.  State  (Tex.  Cr.  App.) 
32. 

I  309.  An  instruction  held  to  sufficiently  sub- 
mit the  issue  of  manslaughter.— Thurman  t. 
Commonwealth  (Ky.)  174. 

§  310.  In  a  prosecution  for  assault  to  mur- 
der, the  court  should  submit  to  the  jury  the 
question  of  simple  assault,  where  there  is  ev- 
idence on  such  issue. — King  v.  State  (Tex.  Cr. 
App.)  687. 

X.  APPEAI.  AND  EBBOB. 

i  325.  Sufficient  objection  to  introduction  of 
evidence  in  a  homicide  held  not  made  to  author- 
ize its  review.— State  v.  Boyer  (Mo.)  542. 

{  340.  ITnder  Rev.  St  1899,  §8  2369,  2.535 
(Ann.  St.  1906,  pp.  1457,  1509  [Rev.  St.  1909, 
fit  4003,  5115]),  a  person  convicted  of  murder  in 
the  second  degree  under  indictment  charging 
murder  in  the  nrst  degree  held  in  no  position  to 
complain  of  instruction  on  the  lower  grade. — 
State  V.  Whitsett  (Mo.)  555. 

{  340.  Instmction,  in  trial  for  an  assault 
with  intent  to  commit  murder,  held  harmless. — 
Ilartfiel  v.  State  (Tex.  Cr.  App.)  1180. 


HORSES. 

See  Livery  Stable  Keepers. 
Frightening,  see  Railroads,  §1  305,  360. 

HOSPITALS. 

Act  providing  for  bipartisan  hospital  board  as 

Cint  of  special  privileges,  see  Constitutional 
w,  f  205. 
Issuance   of  bonds   for   erection  of   municiiial 
hospital,  see  Municipal  Corporations,  S  907. 

HOSTILE  POSSESSION. 

Of  occupant  of  real  estate  holding  adversely, 
see  Adverse  Possession,  i|  60-62. 

HOUSEBREAKING. 

See  Burglary. 

HOUSE  OF  ILL  FAME. 

See  Disorderly  Hofise. 

HUMANITARIAN  DOCTRINE. 

Injury  avoidable  notwithstanding  contributory 
negligence,  see  Negligence,  i  83;  Railroads, 
$i  346,  348,  390. 

HUSBAND  AND  WIFL 

See  Divorce;     Dower. 

Allowance  to  survivor  from  estate  of  decedent. 

see   Executors  and   Administrators,    f§   ITi- 

189. 
Bigamy,  see  Bigamy. 
Competency  as  witnesses  for  or  against  each 

other,  see  Witnesses,  S  53. 
Competency    of    witnesses    as    to    transactions 

with  decedent,  see  Witnesses,  J  140. 
Execution  of  power  by  married  women  by  will 

see  Wills,  |  75. 
Testamentary  capacity  of  married  women,  see 

Wills,  %  28. 
Widow  of  tenant  at  will  as  tenant  by  suffer- 
ance, see  Lcudlord  and  Tenant,  {  119. 

I.  MUTUAI.  'bights,  DUTIES,  AHD 
UABIUTIES. 

Property  subject  to  mechanic's  lien,  see  Me- 
chanics' Liens,  §  57. 

i  11.  W^here  a  husband  in  1891  or  1892  re- 
duced the  personal  property  of  his  wife  to  pos- 
session, it  became  his  property  under  the  law 
then  in  force. — Cooper  v.  Walker  (Ky.)  171. 

{  14.  Owners  of  the  estate  by  entirety  take 
by  the  whole,  and  not  by  the  moiety. — Craig  v. 
Bradley  (Mo.  App.)  1081. 

i  14.  A  note  held  part  of  the  estate  by  the 
entirety  surviving  to  a  wife.— Craig  v.  Bradley 
(Mo.  App.)  1081. 

I  14.  Requisites  of  an  estate  in  entirety 
stated.— Craig  v.  Bradley  (Mo.  App.)  1081. 

I  14.  Evidence  held  to  show  that  deposits  in 
the  name  of  husband  and  wife  were  intended  to 
pass  to  the  survivor.— Craig  v.  Bradley  (Mo. 
App.)  1081. 

$  14.  Whether  bank  deposits  by  a  husband 
alone  in  the  name  of  both  himself  and  wife  ate 
held  in  entirety  held  to  depend  upon  intention.— 
Craig  v.  Bradlev  (Mo.  App.)  1081. 

i  14.  A  note  held  property  of  an  estate  in 
entirety.— Craig  v.  Bradley  (Mo.  App.)  1081. 

{  14.  Estates  by  the  entirety  in  personal 
property  exist  as  at  common  law,  unaffected  by 
Uie  married  women's  statntes.— Craig  v.  Brad- 
ley (Mo.  App.)  1081. 
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I  19.  A  viite  has  an  implied  agency  to  pledge 
her  husband's  credit  for  necessaries  for  herself 
or  his  minor  children. — French  v.  Burlingame 
(Mo.  App.)  1100. 

I  25.  The  acts  of  a  husband  as  agent  for  his 
wife  held  to  bar  her  recovery  on  her  goods  sold 
by  him.— Glass  y.  Cincinnati  Tobacco  Ware- 
house Co.  (Ky.)  897. 

V.  WIFE'S  SEPARATE  ESTATE. 

(A)  'What  Coaatltatm. 

i  110.  Tliere  is  no  distinction  under  the 
chancejT  roles  arising  out  of  the  formal  nature 
of  a  wife's  separate  estate,  whether  it  vested  at 
common  law,  oy  statute,  or  in  equity.— Ilankins 
V.  Columbia  Trust  Co.  (Ky.)  498. 

§  119.  A  husband's  deed  to  his  wife,  with 
power  to  dispose  of  the  same  by  will,  held  not 
to  create  a  separate  estate  in  the  wife. — Han- 
kins  V.  Columbia  Trust  Co.  (Ky.)  ^8. 

I  133.  Evidence  in  trespass  to  try  title  in 
■which  defendant  claimed  under  a  deed  from 
his  mother,  held  to  show  that  his  mother  owned 
the  property  as  her  separate  property. — Conroy 
T.  Sharman  (Tex.  Civ.  App.)  244. 

(D)  ConTeyanoea  aad  Coatimets  to 
CoBvey. 

I  198.  A  married  woman's  separate  deed  held 
not  a  valid  conveyance  because  of  Ky.  St.  {i 
DO(i.  2128  (Russell's  St.  {|  2076,  4031).  relating 
to  conveyances  by  married  women. — Simpson  y. 
Smith  (Ky.)  1166. 

VI.  ACTIONS. 

Replevin   against  husband   as   agent  of  wife, 
see  Principal  and  Agent,  {  184. 

i  ^ffl.  Under  a  conveyance  of  land  to  a  hus- 
band and  wife  since  the  married  woman's  act 
of  1889  (Rev.  St.  1889,  H  6836-0870)  each  of 
the  grantees  has  an  interest,  not  only  in  the 
inheritance,  but  in  the  possession  which  be  or 
she  sue  alone  to  protect. — Independence  Sash, 
Door  &  Lumber  Co.  v.  Bradfield  (Mo.  App.) 
118. 

VH.  COMMTTNITr  PKOPERTT. 

i  273.  A  widow's  petition  for  damages  for 
malicious  prosecution  of  her  husband  held  not 
required  to  allege  that  there  was  no  adminis- 
tration on  his  estate,  and  no  need  of  any.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Groseclose 
(Tex.  dr.  App.)  736. 

{  273.  In  an  action  by  a  widow  and  chil- 
dren for  the  malicious  institution  of  a  criminal 
charge  against  the  husband,  plaintiffs  could  only 
recover  damages  accruing  to  decedent. — Missou- 
ri, K.  &  T.  Ry.  Co.  of  Texas  v.  Groseclose  (Tex. 
Civ.  App.)  736. 

f  273.  Charges  in  an  action  for  malicious 
prosecution  held  not  conflicting.— Missouri,  K. 
&  T.  Rr.  Co.  of  Texas  v.  Groseclose  (Tex.  Civ. 
App.)  736. 

i  273.  Damages  recovered  b^  a  widow  and 
children  for  a  malicious  crimmal  prosecution 
a^inst  the  husband  and  father  being  commu- 
nity property,  damages  recovered  will  be  equal- 
ly divided  between  the  widow  and  children. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Grose- 
close (Tex.  Civ.  App.)  736. 

Vm.  SEPABATIOir    AND    SEPARATE 
MAINTENANCE. 

Alimony  in  actions  for  divorce,  see  Divorce,  Si 
249-271. 

{  281.  In  an  action  by  a  wife  to  enforce  a 
8ettl»raent  contract  with  ner  hnsband  and  tor  a 
divorce  a  mensa,  as  incidental  relief  only,  she 


could  not  recover  connael  fees  under  Ky.  St. 
S  900  (Russell's  St.  I  2687).— Hite  t.  Hite  (Ky.) 
138. 

HYPOTHECATION. 

See  Chattel  Mortgages;    Pledges. 

HYPOTHETICAL  QUESTIONS. 

In  examination  of  expert  witnesses,  see  Crim- 
inal Law,  {  486. 

IDENTITY. 

Of  causes  of  action  or  defenses  as  affecting  op- 
eration of  former  judgment  as  bar,  see  Judg- 
ment, §  619. 

Of  issues  or  subject-matter  of  action  as  affect- 
ing conclusiveness  of  judgment,  see  Judg- 
ment, IS  713-743. 

IDIOTS. 

See  Insane  Persons. 

IGNORANCE. 

Of  cause  of  action  as  aSeotiug  limitation,  see 
Limitation  of  Actions,  (  96. 

ILLEGAL  IMPRISONMENT. 

See  False  Imprisonment. 

ILLEGALITY. 

Of  contracts,  see  Contracts,  SS  117-138. 

ILL  FAME. 

Houses  of  ill  fame,  see  Disorderly  House. 

IMBECILES. 

In  general,  see  Insane  Persons. 

IMITATION. 

Of  trade-marfc  or  trade-name  as  unfair  compe- 
tition, see  Trade-Marks  and  Trade-Names,  S 
70. 

IMMORALITY. 

Legality  of  partnership,  see  Partnership,  |  20. 

IMMOVABLES. 

In  general,  see  Property. 
Conveyances,   see   Deeds. 
Mortgages,  see  Mortgages. 
Sales,  see  Vendor  and  Purchaser. 

IMMUNITY. 

Constitutional  guaranties  of  privileges  or  !m- 
ties  of  citizens,  see  Constitutional 


munit 

SS  205-208. 


Law, 


IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Cohstitutional  Law,  {  128. 

IMPANELING  JURY. 

See  Jury,  S  149. 

IMPEACHMENT. 

Of  verdict  by  affidavits  and  testimony  of  jurors 
on  motion  tor  new  trial,  see  Criminal  I>aw,  f 
957. 
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Of  witness,  see  Witnesses,  gS  330-336. 

Of  witness,  newly  discovered  impeaching  evi- 
dence as  ground  for  new  trial,  see  Criminal 
Law,   i  942. 

IMPLICATION. 

Creation  of  easement,  see  Easements,  $  18. 

IMPLIED  CONTRACTS. 

See  Money  Paid;   Work  and  Labor. 
Limitation  of  actions  for  breach,  see  Limita- 
tion of  Actions,  {  40. 

IMPLIED  TRUSTS. 

See  Trusts,  {  95. 

IMPLIED  WARRANTY. 

On  sale  of  personal  property,  see  Sales,  §  267. 

IMPRISONMENT. 

See  Bail;    False   Imprisonment;    Kidnapping. 
Punishment    for   crime,  see   Criminal  Law,    i 

1208. 
Release  on  habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Compensation  for  improvements  in  trespass  to 
try  title,  see  Trespass  to  Try  Title,  $  56. 

Liens,  see  Mechanics'  Liens. 

On  mortgaged  property,  see  Mortgages,  jj  203. 

Public  improvements,  see  Highways;  Levees; 
Municipal  Corporations,  $1  347-547. 

IMPUTED  NEGLIGENCE 

See  Negligence,  {  92.     . 

INCAPACITY. 

In  general,  see  Infants;    Insane  Persons. 
To  commit  crime,  see  Infants,  {  66. 
To  make  will,  see  Wills,  S  2S. 

INCOME. 

Of  trust,  see  Wills,  {  684. 

INCOMPETENCY. 

See  Insane  Persons.  ' 

INCONSISTENCY. 

In  defenses  alleged,  see  Pleading,  $  93. 

In  description  of  boundaries,  see  Boundaries, 
«3. 

Of  alternative  remedies,  see  Election  of  Reme- 
dies, {  3. 

Of  positions  as  trustee  and  as  executor,  see 
Trusts,  i  1C3. 

Statements  by  witnesses  inconsistent  with  tes- 
timony as  ground  for  impeachment,  see  Wit- 
nesses, Sg  379-392. 

INCUMBRANCES. 

See  Mechanics'  Liens;  Mortgages. 

INDEBTEDNESS. 

Deduction  from  valuation  of  property  for  taxa- 
tion, see  Taxation,  i  357. 

Of  corporations  in  general,  see  Corporations, 
i450. 

Of  counties,  see  Counties,  {§  152-191. 

Of  municipal  corporations,  see  Municipal  Cor- 
porations, §§  886.  907. 

Of  school  districts,  see  Schools  and  School  Dis- 
tricts, i  97. 


INDEMNITY. 

See  Principal  and  Surety. 
To  surety  by  principal,  see  Principal  and  Snre- 
ty,  a  174-185. 

INDEPENDENT  EXECUTORS. 

See  Executors  and  Administrators,  (  7. 
Competency  as  witness,  see  AVitnesses,  f  VjO. 

INDICTMENT  AND  INFORMATION. 

See  Grand  Jury. 

Indorsement  of  names  of  witnesses,  see  Crim- 
inal  Law,  i  628. 

Review  of  questions  as  dependent  on  prejudi- 
<-ial  nature  of  error,  see  Criminal  Law,  { 
1167. 

For  particular  offente*. 

See  False  Pretenses,  {  31;  Homicide,  f  142; 
Rape.  %  20;    Sodomy,  §  5. 

Practicing  medicine  without  license,  see  Physi- 
cians and   Surgeons,   %  6. 

Violations  of  liquor  laws,  see  Intoxicating  Lia- 
uora.  jt§  204-223. 

Violation  of  Sunday  laws,  see  Sunday,  S  29. 

n.  FINDING  AND  FII.INO  OF  INDICT. 
MENT  OK  PRESENTBCENT. 

%  10.  An  indictment  Acid  not  assailable  for 
matters  concerning  the  impaneling  of  a  grand 
jury,  not  ground  for  challenge  to  the  array  or 
to  the  polls  under  Rev.  St  1909,  §§  0007,  OOOS. 
—State  V.  Glasscock  (Mo.)  549. 

in.  FORMAX   BEQmsrTES   OF  IN- 
DICTMENT. 

§  33.  Failure  of  the  foreman  of  the  grand 
jury  to  sign  an  indictment  as  require<l  by  Coile 
Cr.  Proc.  1895,  arts.  4.32,  439.  held  not  to 
invalidate  the  indictment  in  view  of  article 
505.— Day  v.  State  (Tex.  Cr.  App.)  215. 

V.  REQTTISITES  AND  SVFFICIENCT 
OF  ACCUSATION. 

S  86.  Under  Rev.  St.  1909,  §S  5107,  511.">, 
held,  an  indictment  is  not  invalid  because  stat- 
ing the  venue  only  in  the  margin. — State  v. 
McDonougb  (Mo.)  545. 

S  110.  An  information  under  Rev.  St.  1909. 
IS  47.'50,  charging  a  keeping  of  gaming  tables,  in 
the  language  of  the  statute,  is  sufficient. — State 

V.  Cannon  (Mo.)  513. 

VI.  JOINDER  OF  PARTIES,  OFFENSES, 

AND  COUNTS,  DUPLICIT-S-, 
AND  ELECTION. 

{  125.  Counts  for  gaming  held  not  double  so 
as  to  require  election  by  the  state. — State  v. 
Cannon  (Mo.)  513. 

S  132.  The  state  should  have  been  requin^ 
to  elect  on  which  of  two  counts  charging  keep- 
ing a  poker  table  and  a  crap  table,  respectively, 
it  would  rely. — .State  v.  Cannon  (Mo.)  513. 

VII.  MOTION  TO  QUASH  OR  DISMISS, 

AND  DEMURRER. 

§  147.  Matters  not  appearing  on  the  face  of 
indictment  held  not  ground  for  demurrer.— 
State  V.  Glasscock  (Mol)  549. 

IX.  ISSUES,  PROOF.  AND  VARIANCE. 

In  prosecution  for  homicide,  see   Homicide,  { 

142. 
In  prosecution  for  violations  of  liquor  laws,  see 

Intoxicating   Liquors,  {  223. 

INDORSEMENT. 

Of  names  of  witnesses  on  indictment  or  infor- 
mation, see  Criminal  Law,  S  628. 
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INDUCEMENT. 

In  coDtractB,  see  Contracts,  8  47. 

INFANTS. 

See  Guardian  and  Ward ;    Parent  and  Child. 

Care  required  of  master  as  to  infant  servant, 
see  Master  and  Servant,  §  153. 

Dangerous  machinery  as  attractions  to  children, 
see  Negligence,  §  23. 

Infancy  as  affecting  limitation  of  actions,  see 
Limitation   of  Actions,  §  72. 

Injuries  to  children  on  or  near  street  railroad, 
see  Street  Railroads,  I  95. 

Injuries  to  minors  employed  in  violation  of  stat- 
ute, see  Master  and  Servant,  S  95. 

Power  of  city  to  prohibit  operation  of  automo- 
biles by  minors,  see  Municipal  Corporations, 
§  703. 

Proximate  cause  of  injury  to  minor  employes, 
see  Master  and  Servant,  i  96. 

I.  DISABIUTIES  IN  OENERAI.. 

I  11.  A  former  order  removing  a  minor's  dis- 
abilities held  not  presumptively  regular  in  a 
collateral  suit.— Lemons  v.  Gulf,  C.  &  S.  F.  Ry. 
Co.  (Tex.  Civ.  App.)  742. 

n.  CVSTODT  AND  PBOTECTION. 

Injuries  to  minors  employed  in  violation  of 
statute,  see  Master  and  Servant,  8  95. 

Proximate  cause  of  injury  to  minor  children, 
see  Master  and    Servant,   8   OC. 

m.   PBOFERTT  AND  OONVETANOES. 

Sale  of  remainder,  see  Remainders,-  f  16. 

V.  TORTS. 

8  59.  A  child  of  tender  years  held  civilly  li- 
able for  trespass.— Munden  v.  Harris  (Mo.  App.) 
1076. 

8  59.  An  infant  is  not  guilty  of-fraud,  unless 
he  has  sufficient  years  of  discretion  to  invent 
and  perpetrate  a  fraud.— Munden  v.  Harris  (Mo. 
App.)  1076. 

8  60.  Liability  of  an  infant  for  libel  and 
slander  stated.— Munden  v.  Harris  (Mo.  App.) 
1076. 

VI.   CRIMES. 

8  66.  Evidence,  in  a  prosecution  for  burg- 
lary of  one  under  the  age  of  16  years  when 
the  offense  was  committed,  held  to  support  a 
finding  that  defendant  had  sufficient  discretion 
to  understand  the  nature  and  illegality  of  the 
act  when  the  offense  was  committed. — Kagsdale 
▼.  State  (Tex.  Cr.  App.)  234. 

8  66.  That  an  accused,  who  was  between 
the  ages  of  9  and  13  years  when  the  offense 
was  committed,  had  sufflrient  discretion  to  un- 
derstand the  nature  and  illegality  of  his  act, 
may  be  shown  by  circumstances. — Ragsdale  v. 
State  (Tex.  Cr.  App.)  234. 

8  66.  The  degree  of  comprehension  with  re- 
spect to  the  illegality  of  the  act  which  is  es- 
sential in  order  to  convict  one  of  an  offense 
committed  between  the  ages  of  9  and  13  years, 
stated.— Ragsdale  v.  State  (Tex.  Cr.  App.)  234. 

8  66.  Where  it  appears  that  accused  was 
between  the  ages  of  9  and  13  years  when  the 
offense  was  committed,  the  burden  is  upon  the 
state  to  show  that  he  had  sufficient  discretion 
to  understand  the  nature  and  the  illegality  of 
the  act. — Kagsdale  t.  State  (Tex.  Cr.  App.) 
234. 

8  68.  A  charge  in  a  burglary  prosecution 
held  not  reversible  error. — Kagsdale  v.  State 
CTex.  Cr.  App.)  234. 

8  68.  Under  Code  Cr.  Proc.  189.'.  art.  114.".. 
as  amended  by  act  approved  March  17.   liMK) 


(T>aws  1909,  c.  64),  the  district  court  is  not 
bound  to  dismiss  or  transfer  the  case  to  the 
juvenile  docket  upon  showing  that  an  infant 
defendant  was  under  16  years,  but  may  order 
the  case  tried  before  it. — Ragsdale  v.  State 
(Tex.  Cr.  App.)  234. 

INFERIOR  COURTS. 

See  Courts,  8  163. 

INFLUENCE. 

Constructive  trust  in  respect  to  property  ac- 
quired by  undue  influence,  see  Trusts,  8  95. 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

INFRINGEMENT. 

Of  trade-mark  or  trade-name,  see  Trade-Marks 
and  Trade-Xames,  8  93. 

INHERITANCE. 

See  Descent  and  Distribution. 

INITIATIVE  AND  REFERENDUM. 

Enactment  of  ordinances,  see  Municipal  Cor- 
porations, 8  108. 

Legislative  control  over  nets  of  cities,  see  Mu- 
nicipal Corporations,  8  65. 

INJUNCTION. 

Act  authorizing  injunction  against  sales  of  liq- 
uors as  imposing  additional  punishment,  see 
Criminal  Law,  8  162. 

Relief  againtt  particular  actt  or  proceeding*. 

See  Nuisance,  88  23-36. 

Boring  of  oil  well,  see  Mines  and  Minerals. 
8  52. 

Enforcement  of  judgment,  see  Judgment.  8  445. 

Obstruction  of  street,  see  Municipal  Corpora- 
tions, 8  671. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors,  H  261-279. 

Review  of  proceedings  for  injunction. 

Decisions  reviewable,  see  Appeal  and  Error,  8 
100. 

I.  NATURE  AND  GROUNDS   IN   GEN- 

FRAI.. 

(B)   Gronnda  of  Relief. 

8  17.  tinder  Kev.  St.  1899,  8  3049  (Ann.  St. 
1!)06,  p.  2055),  an  injunction  will  issue  where 
nn  action  for  damages  would  be  inadequate, 
though  other  adequate  remedies  at  law  exist. — 
School  Dist.  No.  61  v.  McFarland  (Mo.  Ann.) 
673. 

II.  SXTBJECTS   OF   PROTECTION   AND 

RELIEF. 

(G)  Peraonal   Rlclita   and   Duties.     ' 

8  96.  The  right  of  privacy  held  a  legal  right 
within  the  protection  of  the  law.— Munden  v. 
Harris  (Mo.  App.)  1076. 

III.   ACTIONS   FOR   INJUNCTIONS. 

Trial  of  causes  together,  see  Trial,  8  2. 

IV.  PREI.IMINART  AND  INTERIiOGIT- 
TORT  INJrUNOTIONS. 

Review  of  decisions,  see  Appeal  and  Error,  8 
100. 

(A)  Gronnda  and  Proeeedlnva  to  Proenre. 

8  1.32.  Grounds  for  granting  a  preliminary 
injunction    to   transfer   the   possession   of   land 
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from  one  person  to  another  stated.— Simma  t. 
Reisner  (Tex.  Civ.  App.)  278. 

§  158.  A  preliminary  injunction  continues  in 
force  until  tbe  matter  is  finally  heard  and  de- 
termined, in  the  absence  of  a  motion  to  dis- 
solve.—Ex  parte  Roper  (Tex.  Cr.  App.)  334. 

Vn.  VIOI.ATION  ANB  PmnSHMENT. 

§  230.  One  restrained  by  a  preliminary  in- 
junction held  not  entitled  to  urge  in  contempt 
proceedings  for  a  violation  of  the  injunction 
that  he  had  not  been  given  a  speedy  trial. — 
Ex  parte  Roper   (Tex.   Cr.  App.)   334. 

i  230.  Under  the  express  provisions  of  Rev. 
St.  lSe>5,  art.  3011,  the  court  held  authorized 
in  vacation  to  punish  a  violation  of  an  injunc- 
tion.— Ex  parte  Looper  (Tex.  Cr.  App.)  345. 

INJURIES. 

In  general,  see  Damages;    Negligence;    Torts. 

INNOCENT  PURCHASERS. 

Of  bills  or  notes,  see  Bills  and  Notes,  §S  334, 
333. 

IN  PAIS. 

Estoppel,  see  Estoppel,  S|  50-117. 

IN  REM. 

Election  contest,  see   Elections,  f  304. 

INSANE  PERSONS. 

Competency  as  witness,  see  Witnesses,  $  79. 
Divorce  from  insane  person,  see  Divorce,  J  43. 
Mental  capacity  to  consent  as  element  of  rape, 

see  Rape.  {  12. 
Opitiiou  evidence   as  to   mental   capacity,   sec 

Evidence,   §   478. 
Time  for  redemption  from  tax  sale  of  land  of 

insane  person,  see  Taxation,  §  099. 

I.  DISABIUTIES  IN  GENERAL. 

i  1.  One  held  an  insane  person  within  Kir- 
by's  Dig.  {  7812.— Pula.ski  County  v.  Hill  (Ark.) 
973. 

V.  PBOPEBTT    ANB    CONVEYANCES. 

Time  for  redemption  from  tax  sale  of  land  of 
insane  person,  see  Taxation,  §  699. 

§  61.  A  grantee  held  a  bona  fide  purchaser. — 
Campbell  v.  Kerrick  (Ky.)  ISO. 

{  61.  The  deed  of  a  person  of  unsound  mind 
is  not  void  but  voidable. — Campbell  v.  Kerrick 
(Ky.)  186. 

§  61.  The  deed  of  a  person  of  unsound  mind 
will  be  set  aside  as  against  a  bona  fide  pur- 
chaser for  value  without  notice  of  a  grantor's 
soundness  of  mind. — Campbell  v.  Kerrick  (Ky.) 
180. 

Vm.  CRIMES. 

Insanity  as  defense  in  criminal  prosecutions, 
see  Homicide,  8  294. 

IX.  ACTIONS. 

I  88.  Measure  of  damages  of  a  grantor  of 
unsound  mind  induced  to  convey  by  fraud, 
stated.— Campbell  v.  Kerrick   (Ky.)   186. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy. 

Of  corporations  in  general,  see  Corporations,  § 
.553. 

Of  employer  affecting  liability  for  compensa- 
tion, see  ^faster  and  Servant,  i  24. 


INSPECTION. 

Of  tools,  machinery  and  applianoea  or  places 
of  work  for  protection  of  servant,  see  Mas- 
ter and  Servant,  S  265. 

INSTRUCTIONS. 

By  court  to  jury,  see  Criminal  Law,  f$  761- 
763,  764,  769-815,  824-«30;  Trial,  §«  191- 
296,  423. 

By  master  to  servant,  see  Master  and  Serv- 
ant, U  153-155. 

INSTRUMENTS. 

Alteration,  see  Alteration  of  Instruments. 
As  hearsay  evidence,  see  Evidence,  {  318. 
Best    and    secondary    evidence,    see    Criminal 

Law.  i  398 ;   Evidence.  ${!  158-174. 
Cancellation,   see   Cancellation  of  Instruments. 
Delivery   as  escrow,  see  Escrows. 
Documentary    evidence,   see   Criminal    Law,   {} 

440-445;    Evidence,  §S  3S9-370. 
Parol  or  other  extrinsic  evidence,  see  Ehridence. 

SI   387-456. 
Requisites  and  sufficiency  of  writing  to  sati.«fy 

statute  of  frauds,  see  Frauds,  Statute  of,  {{ 

105-115. 

Particular  ciattei   of  written  inttrument*. 

See  Assignments  for  Benefit  of  Creditors:  Rills 
and  Notes;  Bonds;  Chattel  Mortgages;  Com- 
promise and  Settlement;  Indictment  and  In- 
formation; Insurance;  Mortgages;  Release; 
Wills. 

Contracts  in  general,  constniction  and  opera- 
tion, see  Contracts   SS  144-232. 

Contracts  in  general,  execution,  see  Contracts, 
S  33. 

Deeds,   see   Deeds. 

Deeds  of  trust,  see  Trusts,  J  20. 

INSULATION. 

Of  electric  wires,  see  Electricity,  {  14. 

INSURANCE. 

Contracts  for  payment  of  annuities,  see  Annu- 
ities. 

Judicial  notice  as  to  net  value  of  policies,  see 
Evidence,  g  18. 

I.  CONTROL  ANB  REGULATION  IN 
GENERAL. 

f  8.  A  bond  given  by  a  mutual  fire  insur- 
ance company  to  secure  the  payment  of  claims 
construed,  and  held  to  be  within  tbe  terms  of 
Laws  1905,  p.  492,  ji  4,  so  as  to  cover  claims 
accruing  on  policies  issued  without  the  term  of 
the  bond.— Crawford  v.  Ozark  Ins.  Co.  (Ark.) 
951. 

I  8.  Liability  of  sureties  on  a  bond  given 
under  Act  April  24,  1905  (Laws  1905.  p.  492)  ( 
4.  held  to  cover  all  claims  accruing  during  the 
term  of  the  bond. — Crawford  r.  Ouirk  Ins.  Co. 
(Ark.)  951. 

jl  8.  Under  Laws  1905,  p.  492,  {  4.  and  Kir- 
by's  Dig.  8  434S.  the  bond  of  a  mutual  insnrance 
company  obligating  the  surety  for  only  one  year 
held  to  cover  claims  during  two  years. — Craw- 
ford V.  Ozark  Ins.  Co.  (Ark.)  951. 

m.   INSTTRANCE   AGENTS   ANB 
BROKERS. 

(A)  Acencjr  for  Insarer. 

II  77.  A  fire  insurance  company  held  estopped 
to  deny  agency. — Shook  v.  Retail  Hardware 
Mut.   Fire  Ins.   Co.   of  Minnesota   (Mo.   App.) 

SS.*), 

8  87.  The  authority  of  an  insurance  agent 
is    prima   facie    coextensive    with    the    require- 
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nents  of  the  bnsincss  intraated  to  him.— Shook 
V.  Retail  Hardware  Mut.  Fire  Ina.  Co.  of 
Minnesota  (Mo.  App.)  689. 

I  00.  liimitations  npon  an  insurance  aunt's 
authority  held  not  to  bind  insured  under  the 
circumstances  stated.— Shook  v.  Retail  Hard- 
ware Mnt.  Fire  Ins.  Co.  of  Minnesota  (Mo. 
App.)   B8». 

V.  THE  CONTRACT  IN  OENERAL. 

(A)  Natare,  Re«aisltea,  an*  Validity. 

I  142.  An  Insurance  company  could  not  ac- 
cept the  part  of  an  unauthorized  contract  made 
by  an  agent  and  reject  the  rest,  but  must  ratify 
it  as  a  whole.— Shook  t.  Retail  Hardware  Mut. 
Fire  Ins.  Co.  of  Minnesota  (Mo.  App.)  580. 

(B)  Coaatraetloa  and  Operation. 

S  177.  A  contract  of  insurance  held  for  a 
period  long  enough  to  carry  it  bayond  the  date 
of  a  loss.— New  Hampshire  Fire  Ins.  Co.  v. 
Blakely  (Ark.)  02C. 

vn.  AssiomosirT  or  other  trans- 
fer OF  POLICT. 

I  208.  Under  Shannon's  Code,  i  4030,  a  hus- 
band obtaining  a  policy  on  his  life,  payable  to 
his  executors,  administrators,  and  assigns,  held 
entitled  to  control  the  matter  of  who  shall  ben- 
efit by  the  insurance,  and  the  policy  is  his  prop- 
erty, subject  to  his  disposition. — Nashville  Trust 
Co.  V.  First  Nat.  Bank  (Tenn.)  311. 

i  208.  An  assignment  of  a  life  policy  m^  be 
oral.— Nashville  Trust  Co.  v.  First  Nat.  Bank 
(Tenn.)  311. 

{  222.  A  husband  who  assigned  a  policy  on 
his  life,  made  payable  to  his  executors,  adminis- 
trators, or  assigns,  held  estopped  from  securing 
possession  of  the  policy  in  the  hands  of  the  as- 
signee, without  payment  of  the  debt  inculred  on 
the  faith  of  the  policy  as  a  security. — Nashville 
Trust  Co.  V.  First  Nat.  Bank  (Tenn.)  311. 

X.  FORFEITURE  OF  FOUCT  FOR 
BREACH  OF  PROMISSORT  WAR- 
RANTT.  COVENANT,  OR  CONDI. 
TION  STTBSEQCENT. 

(B)  Matlera   Relatlnv   to    Property    or   In- 
tereat  Inanred. 

f  323.  A  policy  upon  several  buildings  which 
provide<l  for  lapse  if  any  one  of  them  remained 
vacant  for  more  than  10  days  Is  avoided  where 
only  one  is  vacant. — Mecca  Fire  Ins.  Co.  v. 
Coghlan  (Tex.  Civ.  App.)  266. 

(B)  Nonpayment  of  Premlnma  or  Aaaeaa- 
menta. 

Judicial  notice  as  to  net  value  of  policies,  see 
Evidence,   i   18. 

I  .^">0.  Rev.  St.  18.99,  g  7900  (Ann.  St.  1006, 
p.  375.'>),  specifying  four  situations  with  refer- 
ence to  life  insurance  to  which  the  three  preced- 
ing sections  (7897.  7898.  7899  [Ann.  St.  1906, 
pp.  37.">2-37541)  should  be  inapplicable,  implies 
that  such  sections  shall  control  all  cases  not  so 
specified,  whatever  the  form  of  the  policy. — 
Fable  v.  Connecticut  Mut.  Life  Ins.  Co.  of  Hart- 
ford, Conn.  (Mo.  App.)  60. 

I  350.  Where  insured  after  making  default  in 
the  payment  of  premiums  on  an  endowment  pol- 
icy, after  having  paid  more  than  three  full  an- 
nual premiums,  did  not  demand  paid-up  insur- 
ance prior  to  his  death,  Rev.  St.  1899,  i  7898 
(Ann.  St.  1906.  p.  37r)3),  had  no  application  to 
the  rights  of  his  beneficiary  under  such  policy. 
— Fable  v.  Connecticut  Mut.  Life  Ins.  Co.  of 
Hartford,  Conn.  (Mo.  App.)  60. 

f  350.  Under  Rev.  St.  1890,  M  7897.  7898, 
7000  (Ann.  St.  1906,  pp.  3752-37o5),  where  in- 
sured paid  more  than  three  annual  premiums  on 


an  endowment  policy,  and  made  default,  and  at 
the  time  of  the  default  three-fourths  of  the  net 
value  of  the  policy  exceeded  tbe  net  value  of 
paid-up  insurance  provided  in  the  policy,  and 
was  enough  to  purchase  extended  insurance  be- 
yond insured's  death,  his  beneficiary  was  enti- 
tled to  recover  the  full  amount  of  the  policy.- 
Fable  v.  (Connecticut  Mut.  Life  Ins.  Co.  of  Hart- 
ford, Conn.  (Mo.  App.)  60. 

i  350.  A  life  policy  issued  while  Rev.  St. 
1899,  i  7897  (Ann.  St  1906,  p.  3752),  was  in 
force,  but  before  the  enactment  of  section  6946, 
Rev.  St.  1009,  and  a  loan  made  thereon  after 
enactment  of  the  latter  section,  held  to  be  one 
contract  governed  bv  section  78S)7. — Christensen 
V.  New  York  Life  Ins.  Co.  (Mo.  App.)  100. 

i  350.  Conduct  of  an  insured  in  accepting  a 
policy  of  extended  insurance  computed  under 
Rev.  St.  1909.  5  6016.  instead  of  under  Rev.  St. 
1899,  S  7897  (Ann.  St.  1906,  p.  3752),  in  force 
when  the  policy  was  issued,  held  not  to  preclude 
recovery  on  the  policy,  which,  had  the  terms 
been  properlj'  computed,  would  have  extended  to 
insured's  death. — Christensen  t.  New  York  Life 
Ins.  Co.  (Mo. 'App.)  100. 

{  350.  A  cancellation  of  life  policies  for  de- 
fault in  payment  of  premiums  and  interest  on 
a  loan  held  under  the  facts  not  to  be  considered 
as  though  the  policies  had  been  surrendered  for 
their  cash  surrender  value,  because  the  insured 
actually  received  the  entire  amount  which  he 
might  have  had  under  any  theory  as  the  cash 
surrender  value  of  the  policies. — Paschodag  v. 
Metropolitan  Life  Ins.  Co.  (Mo.  App.)  102. 

i  350.  A  life  policy  issued  while  Rev."  St. 
1899,  I  7a')7  (Ann.  St.  1906,  p.  3752).  was  in 
force,  but  before  the  enactment  of  Rev.  St.  1909, 
§  6946,  and  a  loan  made  thereon  after  enact- 
ment of  the  latter  section,  held  to  be  one  con- 
tract governed  by  section  7897. — Paschedag  v. 
Metropolitan  Life  Ins.  Co.  (Mo.  App.)  102. 

i  .350.  A  provision  in  a  life  policy  for  a  sur- 
render value  held  not  an  unconditional  surren- 
der value  within  Rev.  St.  18.99,  §  7900  (Ann.  St. 
1906,  p.  3755),  so  as  to  exempt  the  policy  from 
section  7807  (page  3752),  relating  to  extended 
insurance.— Paschedag  v.  Metropolitan  Life  Ins. 
Co.  (Mo.  App.)  102. 

{  350.  In  view  of  Rer.  St.  1899.  {  7897  (Ann. 
St.  1906,  p.  37.)2),  held,  that  the  insurer  cannot 
contract  with  insured  for  a  loan  taking  his  pol- 
icy as  a  pledge,  if  the  loan  contract  involves  the 
insurer's  right  to  the  net  value  of  the  policy 
stipulated  for  In  the  statute  which  may  be  ap- 
plied as  a  net  single  premium  for  purchase  of 
extended  insurance. — Paschedag  v.  Metropolitan 
Ufe  Ins.  Co.  (Mo.  App.)  102. 

f  350.  The  giving  of  policies  to  insurer  as 
pledge  for  a  loan  by  insured,  who  received  an 
adequate  consideration,  held  not  to  exempt  the 
policy  under  Rev.  St.  1899,  j|  7900  (Ann.  St. 
1906,  p.  37.55),  from  the  provisions  of  the  pre- 
ceding sections,  requiring  the  issuance  of  ex- 
tended insurance  upon  default  in  payment  of 
premiums.— Paschedag  v.  Metropolitan  Life  Ins. 
Co.  (Mo.  App.)  102. 

H  350.  A  life  insurance  policy  held  to  fall 
within  the  nonforfeiture  provisions  of  Rev.  St. 
1899,  {  7807  (Ann.  St.  1906.  p.  .37.")2).  and  not 
Rev.  St.  1809,  i  7900  (page  37.">5).— Leeker  v. 
Prudential  Ins.  Co.  of  America  (Mo.  App.)  676. 

{  358.  The  act  of  an  agent  in  telling  an  in- 
sured who  was  sick  not  to  pay  the  premium 
then  held  not  to  extend  time  of  payment  or  to 
be  a  refusal  of  the  company  to  accept  a  tendered 
premium.— Cook  v.  Metroi>olitan  Life  Ins.  Co. 
(Mo.  App.)  13. 

{  367.  The  beneficiary  of  a  life  insurance 
policy  which  provided  that  the  Insured  might 
borrow  upon  the  policy  cannot  attack  a  loan 
upon  tbe  policy  for  the  purpose  of  paying  a  pre- 
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miuro.— Leeker  t.  Prudential  Ins.  Co.  of  Amer- 
ica (Mo.  App.)  676. 

ZI.   ESTOFPEI.,  WAIVEB,  OR  AOBEE- 

BSENTS  AFFEOTINO  RIGHT  TO 

AVOID  OR  FORFEIT  FOLIGT. 

I  375.  An  agent  of  a  fire  insurance  company 
with  autliority  to  issue  policies  held  to  bind  the 
company  by  a  policy.— New  Hampshire  Fire 
Ins.  Co.  V.  Blakely  (Ark.)  026. 

i  375.  A  fire  insurance  company  held  bound 
by  a  parol  contract  made  with  insured  by  the 
agent  eliminating  the  iron-safe  clause. — Shoolc 
V.  Retail  Hardware  Mut.  Fire  Ins.  Co.  of 
Minnesota  (Mo.  App.)  589. 

I  376.  Insurance  agents  held  to  have  pdwer 
to  waive  stipulations  of  the  policy  as  xtated. — 
Shook  V.  Retail  Hardware  Mut.  Fire  Ins.  Co. 
of  Minnesota  (Mo.  App.)  589. 

XV.  ABJTTSTICENT  OF  LOSS. 

i  576.  A  fire  insurance  company  held  to 
have  waive<i  a  provision  of  the  p«licy  requiring 
an  appraisement. — Shook  v.  Retail  Hardware 
Mut.  Fire  Ins.  Co.  of  Minnesota  (Mo.  App.) 
580. 

XVI.  RIGHT   TO  PROCEEDS. 

S  .nS3.  Where  a  life  policy  issued  to  one  is 
made  payable  to  his  legal  representatives  and 
he  dies  without  making  any  disposition  of  it, 
the  claims  of  his  widow  and  next  of  kin  held, 
by  virtue  of  Shannon's  Code,  {  40.30,  to  prevail 
over  the  claims  of  liis  general  creditors. — Xiish- 
ville  Trust  Co.  v.  B'irst  Xat.  Bank  (Tenn.)  311. 

{  503.  An  assignment  of  a  life  policy  held 
to  vest  the  title  thereto  in  the  assignee,  leaving 
only  an  equity  in  the  assignor,  so  that  bis  wid- 
ow and  heirs  had  but  an  equity,  and  could  not 
rpcover  the  proceeds  without  paying  the  debt 
for  which  it  was  assigned  as  security. — Nashville 
Trust  Co.  v.  First  Nat.  Bank  (Tenn.)  311. 

$  503.  An  assignment  of  a  life  policy  held  to 
give  to  the  assignee  an  interest  in  tlie  policy  to 
the  amount  insured  owed  the  assignee. — Smith 
v.  llessey  (Tex.  Civ.  App.)  250. 

XVm.   ACTIONS  ON  FOUCIES. 

Judicial  notice  as  to  net  value  of  policies,  see 

Evidence,  §  18. 
Parol  evidence,    see  Evidence,   {  441. 

S  612.  Insured  held  not  entitled  to  recover  on 
fire  policy  without  returning  or  tendering  pay- 
ment received  in  compromise  of  claim. — Thomas 
V.  Continental  Ins.  Co.  of  New  York  (Ky.)  100. 

i  66.5.  In  an  action  by  the  beneficiary  of  a 
life  insurance  policy  whose  case  depended  upon 
the  amount  of  extended  insurance  computed 
upon  net  value  of  the  policy  at  the  time  of 
lapse,  evidence  held  to  show  that  the  net  value 
was  not  sufiicient  to  carry  the  extended  insur- 
ance up  to  insured's  death. — T^eker  v.  Pruden- 
tial Ins.  Co.  of  America  (Mo.  App.)  676. 

f  668.  In  an  action  on  a  fire  policy,  held 
a  jury  question  whether  defendant's  soliciting 
agent  waived  the  iron-safe  clause  in  the  policy. 
— .^hook  v.  Retail  Hardware  Mut.  Fire  Ins.  Co. 
of   Minnesota  (Mo.  App.)  589. 

i  672.  In  an  action  on  life  policies,  held,  un- 
der the  pleadings  and  evidence,  that  there  could 
be  no  deduction  from  the  amount  of  the  policies 
for  unpaid  premiums  allowed  by  Rev.  St.  1899, 
I  7S09  (Ann.  St.  1906,  jp.  3754).— Paschedag  v. 
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XX.  BCUTITAI.   BENEFIT   INSURANCE. 

(A)  Corporations  and  Anociatlona. 

i  699.    A  contract  by  a  fraternal  insurance 
order  whereby   it  assumes  the  obligation  of  a 


benefit  certificate  issued  by  another  order  held 
to  bind  the  order  to  pay  only  the  amount  called 
for  in  the  original  certificate. — Hatcher  v.  Na- 
tional Annuity  Ass'n  (Mo.  App.)  1. 

(B)  The  Contract  In  General. 

I  724.  A  local  agent  of  a  beneficiary  socie- 
ty held  to  have  power  to  waive  a  provision  of 
a  benefit  certificate  providing  tliat  it  should  not 
be  delivered  to  the  applicant  unless  in  good 
health. — Modern  Brotherhood  of  America  v. 
Phelps  (Ky.)  882. 

S  724.  Facts  held  to  show  that  a  local  agent 
of  a  beneficiary  society  had  waived  the  prnvi- 
sion  of  the  certificate  that  it  should  not  lie  de- 
livered unless  applicant  was  in  good  health. — 
Modem  Brotherhood  of  America  v.  Phelps  (Ky.) 
892. 

S  726.  A  contract  in  a  mutnal  benefit  amo- 
ciation  certificate  and  the  constitution  relating 
to  it  should  be  construed  according  to  their  ob- 
vious meaning,  and  with  a  view  to  accomplish 
the  purpose  for  which  the  association  is  main- 
tained.—Brotherhood  of  Locomotive  Firemen  & 
Enginemen  t.  Aday  (Ark.)  928. 

i  726.  A  contract  in  a  mutual  benefit  asso- 
ciation certificate  is  like  any  other  insurance 
policy,  and  its  provisions  should,  therefore,  be 
construed  most  strongly  against  the  insurer. — 
Brotherhood  of  Locomotive  Firemen  &  Engine- 
men  v.  Aday  (Ark.)  928. 

(D)  Forteitmre  or  Saspenaioa. 

I  748.  A  forfeiture  of  a  fraternal  beneficiary 
certificate  must  t>e  based  on  a  violation  of  a 
precise  condition  in  the  contract. — Britt  v.  Sov- 
ereign Camp  of  Woodmen  of  the  World  (Mo. 
App.)  1073. 

I  748.  Where  a  member  of  a  benefit  associa- 
tion died  pending  rehearing  on  appeal  after  the 
affirmance  of  a  conviction  for  manslaughter,  his 
certificate  was  not  forfeited  under  a  provision 
forfeiture  if  the  member  should  be  convicted  of 
a  felony.— Woodmen  of  the  World  v.  Dodd  (Tex. 
Civ.  App.)  254. 

f  751.  A  fraternal  beneficiary  association 
and  a  member  may  agree  that  default  in  regular 
assessments  without  notice  shall,  ipso  facto,  sus- 
pend the  member. — Britt  v.  Sovereign  Camp  of 
Woodmen  of  the  World  (Mo.  App.)  1073. 

i  755.  The  conduct  of  a  fraternal  insurance 
association  as  to  the  payment  of  regular  assess- 
ments, and  as  to  carrying  delinquent  members, 
held  a  waiver  of  the  provision  for  ipso  facto 
forfeiture. — Britt  v.  Sovereign  Camp  of  Wood- 
men of  the  World  (Mo.  AppI)  1073. 

(BS)  Benetlelarlca  and  Beaeflta. 

jS  787.  Permanent  paralysis  of  a  hand  held 
within  the  meaning  of  the  term  "permanent  pa- 
ralysis of  either  extremities,"  as  expressed  in 
the  constitution  of  a  mutual  benefit  association. 
—Brotherhood  of  Locomotive  Firemen  &  En- 
ginemen r.  Aday  (Ark.)  928. 

{  787.  "Total  disability"  defined.— Brother- 
hood of  Locomotive  Firemen  &  Enginemen  v. 
Aday  (Ark.)  928. 

I  787.  Where  insured  while  insane  and  re- 
sisting arrest  was  killed  by  a  sheriff,  bis  policy 
was  not  forfeited  because  of  death  while  vio- 
lating the  criminal  laws  of  the  state. — Woodmen 
of  the  World  v.  Dodd  (Tex.  Civ.  App.)  254. 

(F)  AetloBS  for  BeneSta. 

I  825.  In  an  action  on  a  mutual  benefit  cer- 
tificate evidence  held  to  present  no  question  for 
ttie  jury  as  to  the  total  paralysis  of  plaintiff's 
hand,  so  that  a  verdict  was  properly  directed 
for  him. — Brotherhood  of  Locomotive  Firemen 
&  Enginemen  v.  Aday  (Ark.)  928. 
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INTENT. 

Affecting  libel  or  slander,  see  Libel  and  Slan- 
der,  H  2,  104. 

Element  of  homicide,  see  Homicide,  ff  156- 
158,  286. 

Parol  evidence,  see  Evidence,  |  390. 

INTEREST. 

.See  Usury. 

Effect  of  counterclaim,  see  Set-Off  and  Coun- 
terclaim, I  58. 

Interest  subject  to-cbattel  mortgage,  see  Chat- 
tel Mortgages,   i  17. 

On  advances  by  factors,  see  Factors,  t  45. 

On  bill  or  note,  see  Bills  and  Notes,  §  125. 

I.  BIGHTS  AND  UABIUTZES  IH 
OENEBAI.. 

t  13.  Judgment  for  interest  notwithstanding 
verdict  in  action  for  price  of  timber  held  not 
error.— Lang  v.  Bach  (Ky.)  188. 

m.  TIME  AMD  OOMPTTTATION.    * 

i  57.  Money  advanced  under  a  contract  or 
at  the  instance  or  request  of  another  does  not 
constitute  an  "open  account"  on  which  interest 
is  allowable  from  the  first  of  Ae  succepdiug 
January,  under  Rev.  St  1895,  art.  3102.— 
Coutnrie  v.  Roensch  (Tex.  Civ.  App.)  413. 

INTERLOCUTORY  DECISIONS. 

Review,  see  Habeas  Corpus,  {  113. 

INTERLOCUTORY  INJUNCTION. 

See  InJuncUon,  H  132-158. 

INTERMEDDLING. 

In  suits  between  othen,  see  Champerty  and 
Maintenance. 

INTERMEDIATE  COURTS. 

Review  of  decisions,  see  Appeal  and  Error,  g 
1084. 

INTERPRETATION. 

Of  language  used  in  alleged  libel  or  slander, 
see  Libel  and  Slander,  {  19. 

Of  eontractt,  itutrumenU,  or  judicial  act*  and 

proceeding!. 
See  Bonds,  i  60;  Chattel  Mortgages,  K  124- 

153:    Release,    {   29;    Statutes,    i§   2(»-241; 

Wills,  IS  448-684. 
Bills  and  notes,  see  Bills  and  Notes,  I  125. 
Conditions  in  will,  see  Wills,  |g  656,  657. 
Const!  tutronal    provisions,    see    Constitutional 

Law,   SS  32-46. 
Contracts  in  general,  see  Contracts,  (g  144-232. 
Contracts  of  insurance,  see  Insurance,  {{  177, 

726. 
Contracts  of  sale,  see  Sales,  {  81. 
Deeds,  see  Boundaries,  {  3;  Deeds.  SI  120-168. 
Instructions,   see  Trial,   §§   295,  296. 
Judgment  on  trial  of  issues,  see  Judgment,  i 

525. 
Leases,  see  Mines  and  Minerals,   {   70. 
Parol  or  extrinsic  evidence  to  aid  interpretation 

of  written  instruments,  see  Evidence,  gg  448- 

Pleadings,  see  Pleading,  {  34. 

Powers,    see   Powers,    {   §S. 

Rules  of  master  governing  work  of  servant,  see 
Master  and   Servant,    |   145. 

Subleases,  see  Landlord  and  Tenant,  |  80. 

Suretyship  agreement,  see  Principal  and  Sure- 
ty. M  59-66. 

Testamentary  trusts,  see  Wills.  |  684. 


INTERPRETERS. 

In  criminal  prosecution,  see  Criminal  Law,  g; 
642. 

INTERSTATE  COMMERCE. 

Power  to  regulate,  see  Commerce. 

INTERVENTION. 

Claims  to  mortgaged  goods  in  foreclosure  pro- 
ceedings by  third  persons,  see  Chattel  Mort- 
gages, S  284. 


INTESTACY. 

See  Descent  and  Distribution. 

Construction  of  will  against  intestacy,  see 
Wills,  g  448. 

Disposition  or  devolution  of  property,  of  tes- 
tator not  disposed  of  by  will,  see  Wills,  g 
866. 


INTIMIDATION. 


See  Threats. 


INTOXICATING  LIQUORS. 

Taxation,  see  Taxation,  g  545. 


XL.  0ONSTITUnONAI.ITT  OF  ACTS 
Am*  ORDINANCES. 

Act  authorizing  injunction  against  sales  of  liq- 
uors as  imposing  additional  punishment,  see- 
Criminal  Law,  g  162. 

EJx  post  facto  laws,  see  Constitutional  Law, 
g  191. 

Subject  and  title  of  statute,  see  Statutes,  g  114. 

m.  LOCAI.  OPTION. 

g  33.  Under  Ky.  St.  g  2554  (Russell's  St.  g 
4CR)4),  an  order  for  a  local  option  election  can- 
not be  made  at  the  same  term  that  the  petition 
is  received. — Doody  v.  Bowman  (Ky.)  148. 

g  34.  Misconduct  of  challengers  and  other 
officers  of  a  local  option  election  held  not  suf- 
ficient to  invalidate  the  election.— Hill  v.  Mott- 
ley   (Ky.)   469. 

I  34.  Under  Ky.  St  g  2560  (Russell's  St  g 
40u9),  a  local  option  election  in  a  city  on  the 
same  day  in  which  such  an  election  is  held  for 
the  county  held  properly  conducted.— Hill  v. 
Mottley   (Ky.)   469. 

g  36.  Record  of  a  county  court  held  to  show 
a  sufficient  compliance  with  Rev.  St  180!),  g 
.Wai  (Ann.  St  1906,  p.  1737),  providing  for 
the  publication  of  the  result  of  a  local  option 
election.— State  v.  Snider  (Mo.  App.)  588. 

«  36.  Under  Rev.  St  1899,  g  3031  (Ann.  St 
1906,  p.  1737),  a  record  of  the  county  court 
need  not  show  a  return  of  the  publication  of 
the  result  of  a  local  option  election  where  it 
shows  that  the  publication  was  ordered. — State 
V.  Snider  (Mo.  App.)  588. 

g  37.  Citizens  were  not  estopped  from  con- 
testing a  local  option  election  by  participating 
in  it. — Doody  v.  Bowman  (Ky.)  148. 

g  37.  Under  Ky.  St  g  2.'>66  (Russell's  St.  g 
4003),  published  notice  of  contests  of  local  op- 
tion election  need  not  contain  the  statement  of 
grounds  of  contest— Doody  v.  Bowman  (K\.> 
148. 

I  37.  A  fact  held  not  to  show  fraud  or 
bribery  at  a  local  option  election.— Hill  v.  Mott- 
ley (ity.)  469. 

g  37.  A  fact  held  not  to  show  a  part  of  a 
plan  to  impress  on  illiterate  voters  that  their 
votes  were  being  marked  so  aa  to  indicato 
whether  they  voted  as  they  had  agreed  to. — Hill 
V.  Mottley  (Ky.)  409. 


For  esse*  In  Dee.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Indexe*  see  same  topic  ana  sectloo  (()  NUMBBR 


Digitized  by 


Uoogle 


Iat«ndcatiiic  U41MM       134  SODTTHWESTBRN  REPORTER 


1274 


S  37.  Certain  testimony  held  not  to  show 
bribery  at  a  local  option  election.— Hill  y.  Mott- 
ley   (Ky.)    469. 

I  37.  Evidence  Held  not  to  show  that  yoterg 
had  been  bribed  to  vote  "wet"  at  a  local  op- 
tion election.— Hill  t.  Mottley  (Ky.)  469. 

I  37.  Fraud  and  bribery  connected  with  a 
local  option  election  held  not  presumed  from  a 
certain   fact— Hill  v.   Mottley  (Ky.)   46tf. 

i  37.  That  "wet"  workers  at  a  local  option 
election  carried  voters  to  and  from  the  polls  in 
automobiles  and  carriages  does  not  show  brib- 
ery.—Hill  V.   Mottley   (Ky.)  469. 

I  37.  The  practice  of  procuring  certificates 
for  persons  who  had  lost  their  certificates  and 
paying  therefor  held  not  evidence  of  fraud  and 
bribery  at  an  election. — Hill  v.  Mottley  (Ky.) 
469. 

S  37.  Judgment  declaring  result  of  a  contest 
of  a  local  option  election  held  not  invalid  be- 
cause of  certain  publication  of  the  result  in  a 
paper  selected  by  the  clerk  of  the  court  (Sayles' 
Ann.  Civ.  St.  1897,  art.  3391).— Bickers  v.  La- 
cy (Tex.  Civ.  App.)  763. 

i  40.  Under  Const.  1876.  art.  16,  <  20.  as 
amended  on  September  22.  18!)1,  and  Act  June 
24.  1876  (Laws  187H,  c.  33  [Kev.  St.  1895,  art. 
33901),  the  adoption  by  a  county  of  Act  April 
24,  1909  (Laws  1900  [1st  Called  Sess.  31st  Leg.] 
c.  35),  amending  Pen.  Code  1895,  art.  402,  fix- 
ing the  penalty  for  violating  the  local  option 
law  at  confinement  in  the  penitentiary  for  not 
leas  than  one  nor  more  than  three  years,  super- 
seded the  adoption  of  a  prior  law  in  any  jus- 
tice's precinct  in  the  county,  so  that  such  pen- 
alty was  operative  throughout  the  county. — 
Garrett  v.  State  (Tex.  Cr.  App.)  696. 

IV.  LICENSES  Aim  TAXES. 

i  04.  An  owner  of  property  leasing  it  for  a 
saloon  held  not  interested  in  the  business  with- 
in Acts  31st  Leg.  c.  17,  g  9.— Doyle  v.  Scott 
(Tex.  Civ.  App.)  829. 

{  99.  A  license  to  sell  liquor  is  not  a  con- 
tract, and  is  revocable.- State  ex  rel.  Smith  v. 
Dykeman   (Mo.  App.)  120. 

{  106.  A  license  to  sell  liquor  is  not  a  con- 
tract and  is  revocable.— State  ex  rel.  Smith  v. 
Dykeman  (Mo.  App.)  120. 

§  106.  A  single  sale  of  intoxicating  liquor  on 
Sunday  by  persons  having  a  dramshop  license 
is  not  ground  for  revocation  of  the  license  un- 
der Rev.  St.  1890,  g  3012  (Ann.  St.  1906.  p. 
1727).— State  ex  rel.  Smith  v.  Dykeman  (Ma 
App.)  120. 

i  106.  Where  persons  licensed  to  conduct  a 
saloon  rent  a  part  of  the  building  as  a  house  of 
pi'ostitution,  the  liquor  license  held  properly  re- 
voked.— State  ex  rel.  Smith  v.  Dykeman  (Mo. 
App.)  120. 

I  108.  In  certiorari  to  review  proceedings 
for.  the  revocation  of  a  liquor  license  findings 
held  sutHcient  to  show  a  violation  of  Rev.  St. 
1899.  i  3012  (Ann.  St.  190C,  p.  1727).— State 
ex  rel.  Smith  v.  Dykeman  (Mo.  App.)  120. 

j  108.  In  proceedings  before  the  county 
court  to  revoke  a  dramshop  license,  no  exact 
form  of  procedure  is  necessary. — State  ex  rel. 
Smith  V.  Dykeman  (Mo.  App.)  120. 

{  108.  In  proceedings  for  the  revocation  of 
a  dramshop  license,  it  is  not  necessary  that 
the  court  should  make  specific  findings  of  fact. 
—State  ex  rel.  Smith  t.  Dykeman  (Mo.  App.) 
120. 

{  108.  On  certiorari  in  a  proceeding  to  re- 
vcHce  relator's  dramshop  license,  the  court  can 
only  examine  the  record  certified  to  it  to  deter^ 


mine  the  anthority  of  the  conrt  below. — State  ex 
reL  Smith  t.  Dykeman  (Mo.  App.)  120. 

V.  RE01TLATI0N8. 

I  115.  Under  Acts  31st  Leg.  c  17,  i  15.  a 
saloon  held  conducted  in  an  open  house. — Doyl« 
v.  Scott  (Tex.  Civ.  App.)  829. 

VI.   OFFENSES. 

{  132.  Ky.  St.  {  2558a  (Russell's  St.  i  3616) 
held  to  amend  Acts  1873,  c.  40,  prohibiting 
the  sale  of  liquor  in  a  designated  county.— 
Oambill  r.  Commonwealth  (Ky.)  160. 

{  139.  A  possession  of  liquor  held  not  to 
sustain  a  charge  of  storing  liquor  in  violation 
of  Rev.  St.  1909,  |  7227.— State  v.  Rawlingn 
(Mo.)  530. 

i  139.  To  support  a  conviction  of  a  yiolation 
of  Rev.  St.  1909,  {  7227,  the  proof  must  show 
that  accused  kept,  stored,  or  delivered  intoxi- 
cating liquor. — State  v.  Rawlings  (Mo.)   530. 

-Vm.   CBnCINAI.  PBOSECUnONS. 

Necessity  of  allocution,   see  Criminal  Law,  | 
989. 

S  201.  An  indictment  held,  to  charge  a  vio- 
lation of  Acts  1873,  c.  40,  as  amended  by  Ky. 
St.  8  2558a  (Russell's  St.  S  3646),  relating  to 
local  option.— Gambill  T.  Commonwealth  (Ky.) 
IGO. 

I  205.  In  an  indictment  for  a  violation  of 
Rev.  St.  1909,  t  7227,  charged  to  hare  been 
committed  in  a  local  option  county,  an  allega- 
tion of  the  adoption  01  local  option  in  a  city 
in  the  county  held  immaterial. — State  t.  Raw- 
lings  (Mo.)  530. 

!  205.  Under  Rev.  St.  1909,  i  5115.  an  in- 
formation held  to  charge  a  violation  of  section 
7227.— State  v.  Rawlings  (Mo.)  530. 

g  222.  An  indictment  for  a  violation  of  the 
local  option  law  held  not  required  to  allege 
that  accused  does  not  come  within  the  excep- 
tions of  the  law.— Gambill  t.  Commonwealth 
(Ky.)  160. 

g  223.  The  state  on  a  trial  for  a  violation 
of  Rev.  St.  1909,  g  7227,  held  required  only  to 
prove  that  the  offense  was  committed  at  any 
place  in  the  county  where  the  local  option  law 
was  in  force. — State  v.  Rawlings  (Mo.)  530. 

g  224.  On  a  trial  for  a  violation  of  Acts 
1873,  c.  40,  as  amended  by  Ky.  St.  g  25.">8a 
(Russell's  St.  g  3646)  accused  held  required  to 
show  that  he  was  a  manufacturer  of  liquor 
and  that  prosecutor  was  either  a  wholesale 
dealer  or  a  licensed  retail  dealer. — Gambill  v. 
Commonwealth  (Ky.)  160. 

g  224.  The  prosecution  on  a  trial  for  a  vio- 
lation of  the  local  option  law  held  not  required 
to  prove  that  accused  does  not  come  within 
a  class  excluded  from  the  operation  of  the  law. 
but  accused  must  show  that  he  belongs  to  the 
excepted  class. — Gambill  v.  Commonwealth 
(Ky.)  160. 

g  224.  The  burden  is  on  defendant  in  a  pros- 
ecution for  violating  the  local  option  law  to 
show  failura  of  publication  of  notice  of  result 
of  local  option  election  under  Rev.  St.  lS!*t. 
g  30;!  1  (Ann.  St.  1906,  p.  1737).— State  v.  Sni- 
der (Mo.  App.)  588. 

g  230.  The  state  on  a  trial  for  a  violation 
of  Rev.  St.  1909,  g  7227,  held  authorized  to 
show  that  accused  ordered  or  received  intox- 
icating liquor. — State  v.  Rawlings  (Mo.)  530. 

g  238.  Evidence  held  to  justify  the  submis- 
sion to  the  jury  of  the  issue  whether  accuseil 
kept  or  delivered  intoxicating  liquor  in  viola- 
tion of  Rev.  St.  1909,  g  7227.— State  t.  Raw- 
lings (Mo.)  530. 
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X.  ABATEMENT     AHD     UNJUHCTIOir. 

Act  authorizing  injunction  against  salps  of 
liquors  as  imposing  additional  pnnisbment, 
see  Criminal  Law,  {  162. 

Ex  post  facto  laws,  see  Constitutional  Law,  { 
191. 

Jury  trial,  denial  of  right,  see  Jury,  {  31. 

S  261.  The  court  at  the  Buit  of  a  private  cit- 
izen and  taxpayer  held  not  authorized  to  enjoin 
the  maintenance  of  a  saloon  by  one  having  a 
license,  though  he  did  not  apply  therefor,  as  re- 
quired by  Acts  Slat  Leg.  c.  17,  U  7,  9.— Doyle 
V.  Scott  (Tex.  CIr.  App.)  829. 

{  260.  The  district  court  has  jurisdiction  to 
issue  au  injunction  to  restrain  a  druggist  from 
soiling  liquor,  in  violation  of  law. — Kx  parte 
Koper  (Tex.  Cr.  App.)  334. 

i  278.  An  injunction  restraining  a  druggist 
licensed  to  sell  liquor  held  not  void  Iwcause  go- 
ing bevond  the  limits  authorized  by  law. — Ex 
parte  Roper  (Tex.  Cr.  App.)  334. 

8  279.  One  convicted  of  selling  whisky  in 
violation  of  the  local  option  law  and  of  an  in- 
jnnction  held  not  entitled  to  plead  his  convic- 
tion in  bar  of  contempt  proceedings  for  a  vio- 
lation of  the  injunction.— Ex  parte  Looper  (Tex. 
Cr.  App.)  345. 

INTOXICATION. 

Duty  of  carrier  to  receive  intoxicated  person 
as  passenger,  see  Carriers,  {  236. 

INTRUDERS. 

On  land,  see  Forcible  Entry  and  Detainer; 
Trespass. 

INVEIGLEMENT. 

Of  child,  see  Kidnapping. 

INVITED  ERROR. 

See  Appeal  and  Error,  {  882. 

IRON-SAFE  CLAUSE. 

In  insurance  policy,  see  Insurance,  {  668. 

ISSUES. 

Applicability    of    instnictions     to    issues,    see 

Criminal  Law,  i  814;  Trial,  |  251. 
Identity   of   issues    as    affecting    conclusiveness 

of  judgment,  see  Judgment,  §1  71.V74.'?. 
In  civil  actions,"  see  Pleading,  H  .SS7-305. 
Instructions  ignoring,  see  Trial,   |  25.'i. 
Judgment  on  trial  of  issues,  see  Judgment,  {| 

2.38-269. 
Presented  for  review  on  appeal,  see  Appeal  and 

Error,  if  169-172. 
Trial  by  jury  of  issues  in  equity,  see  Equity, 

ii  377-381. 


JAILS. 


See  Prisons. 


JEOFAILS. 

Statute  of,  see  Pleading,  {  433. 

JEOPARDY. 

Former  jeopardy  as  bar  to  prosecution,  see 
Criminal  Law,  i  162. 

JOHNSON  GRASS. 

Instructions  assuming  facta  in  action  for  per- 
mitting .Tohnson  grass  to  mature  on  right 
of  way  of  railroad,  see  Trial,  I  191. 

On  railroad  right  of  way,  penalties,  see  Agri- 
culture, I  8. 


JOINDER. 

Of  causes  of  action,  see  Action,  {i  38,  45. 

Of  counts  in  indictment  or  information,  see  In- 
dictment and   Information,   I  132. 

Of  defenses,  see  Pleading,  i  93. 

Of  parties  in  action  for  causing  death,  see 
Death,  |  42. 

JOINT  ADVENTURES. 

See  Partnership. 
Conspirators,   see  Conspiracy. 
Joint  estates,  see  Joint  Tenancy. 

JOINT  LIABILITIES. 

For  torts  in  general,  see  Torts,  g  22. 

Judgment  against  one  or  more  parties,  see 
Judgment,  §  238. 

Ratification  of  acts  of  joint  tort-feasors,  see 
Principal  and  Agent,  {  175. 

Release  of  one  of  several  jointly  liable  as  re- 
lease of  all,  see  Release,   g  29. 

Reversal  as  to  joint  defendant,  see  Appeal  and 
Error,  i  1173. 

Splitting  causes  of  action,  see  Action,  f  53. 

JOINT  OWNERS. 

See  Joint  Tenancy. 

Community  property,  see  Husband  and  Wife, 
i  273. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

Partition  of  joint  proi)erty,   see  Partition. 

{  14.  That  plaintiffs  suing  as  joint  tenants 
to  recover  land  allege  the  amount  iu  acreage 
of  the  undivided  interest  of  each  does  not  af- 
fect their  right  to  join  in  the  action. — Morse 
V.  Tackaberry  (Tex.  Civ.  App.)  273. 

JOINT  TORT-FEASORS. 

Application  of  doctrine  of  ratification  of  act 
of  agent,  see  Principal  and  Agent,  g  175. 

Conspirators,  see  Conspiracy,  §  14. 

In  general,  see  Torts,  g  22. 

Release  of  one  of  several  joint  tort-feasors,  as 
release   of  all.   see  Release,   g  29. 

Reversal  as  to  joint  defendant,  see  Appeal  and 
Error,  g  1173. 

Splitting  causes  of  action,  see  Action,  g  53. 

JUDGES. 

See  Courts;   Justices  of  the   Peace. 

Judicial  powers  and  functions  in  general,  and 

delegation    thereof,    see   Constitutional    Law, 

gl!  70-73. 
Remarks   and   conduct   on   trial,   see   Criminal 

I-aw,  g  C55 ;  Trial,  g  29. 
Subjects  and   titles  of  ^cts  relating  to  judges, 

see  Statutes,  g  124. 


n. 


SPECIAI,  OB  SXrBSTrnjTE 
JUBOES. 


§  10.  Plea  alleging  that  a  special  judge  is 
disqualified  to  try  a  case  held  required  to  be 
I)rovpd  by  evidence. — Hart  v.  State  (Tex.  Cr. 
App.)   1178. 

nx.  BTOHTS.  POWERS.  DUTIES,  AMB 
UABUJTIES. 

Punishment  for  violation  of  injunction,*  see  In- 
junction, g  230. 

g  20.  T'nder  Rev.  St.  ISO.',  art.  1108,  the 
regular  presiding  judge  of  a  district  may  vacate 
the  bench,  and  the  judge  of  another  district  may 
hold  court  for  him.— Hart  v.  State  (Tex.  Cr. 
App.)  1178. 
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S  30.  Statement  of  right  of  judges  to  ex- 
change under  Const,  art.  5,  t  11.— Johnson  t. 
State  (Tex.  Cr.  App.)  225. 

JUDGMENT. 

Curing  defective  pleading  by  judgment,  s«e 
I'leading,  %  433. 

Decisions  of  courts  in  general,  see  Courts,  |  91. 

Un  pleadings,  see  Pleading,  §  343. 

Sales  under  judgment,  order,  or  decree,  see  Ju- 
dicial Sales. 

7n  action*  (y  or  again$t  particular  clatiet  of 

persons. 
See  Executors  and  Administrators,  (  500. 

In  particular  civil  actions  or  proceedings. 

For  accounting  by  executor  or  administrator, 
see  Executors  and  Adminiistrators,  $  509. 

For  permanent  alimony  on  divorce,  see  Di- 
vorce, I  271. 

On  insurance  policy,  see  Insurance,  S  672. 

To  abate  nuisance,  see  Nuisance,  {  30. 

To  confirm  or  try  tax  titles,  see  Taxation,  { 
816. 

To  enjoin  liquor  nuisance,  see  Intoxicating  Liq- 
uors, S  278. 

In  criminal  prosecutions. 
See  Criminal  Law,  f  989. 

Review. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  |§  1020-1170  Vj;  Justices  of  the  Peace, 
il  174-191. 

Judgment  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  f  1122. 

XV.   BT  DEFAULT. 

(B)  OpealBK   or   Settlnv  Aside  Defanlt. 

i  137.  Under  the  direct  provisions  of  Rev. 
St.  1900,  i  20W,  the  circuit  court  in  its  discre- 
tion may  before  final  judgment  set  aside  a  de- 
fault and  allow  the  action  to  be  defended. — 
Dazey  v.  Elvin  (Mo.  App.)  85. 

i  139.  It  was  not  an  abuse  of  the  trial 
court's  discretion  to  allow  one  claiming  to  be 
a  bona  fide  purchaser  of  land  without  notice 
to  intervene  and  defend  an  action  against  the 
land  after  default,  even  though  a  lis  pendens 
had  been  filed.^Dazey  v.  Elviu  (Mo.  App.)  85. 

VI.   OH  TBIAI.  OF  ISSUES. 

(A)  Rendition,    Form,    and    Reqaiaitea    in 
General. 

Review  of  objections,  see  Appeal  and  Error,  J 
1073. 

(B1    Parties. 

I  238.  Under  Rev.  St.  1909.  {  2769,  a  judg- 
ment against  one  of  two  defendants  held  prop- 
erly rendered  in  an  action  on  an  implied  con- 
tract—Remmers  V.  Shubert  (Mo.  App.)  1042. 

(C)  Conformity    to    Proceaa.    Pleaillngra, 
Proofa,  and  Verdict  or  Flndinga. 

i  248.  A  plaintiff  must  recover,  if  at  all,  on 
the  issues  tendered  by  his  pleadings  and  evi- 
dence and  submitted  in  his  instructions. — 
Chambers  v.  Kupper-Bensou  Hotel  Co.  (Mo. 
App.)  45. 

{  252.  Under  a  prayer  for  general  relief, 
plaintiff  may  recover  whatever  the  facts  alleg- 
ed and  proved  will  justify. — Jordan  v.  Massey 
(Tex.  Cjv.  App.)  804. 

(O)  Arreat  o<  Jndsment. 

I  268,  Arrest  of  judgment  for  plaintiff  for 
matters  of  substance  held,  under  Shannon's 
Code,  IS  4446,  4585,  not  a  bar  to  another  ac- 
tion.— Louisville  &  N.  R.  Co.  v.  Beasley  & 
Beasley  (Tenn.)  300. 


VIII.  AMEMDMEWT,  CORRECTIOM, 
AND  REVIEW  IN  SAME   COUBT. 

Effect  of  appeal,  see  Appeal  and  Error,  {  440. 

§  334.  Circuit  courts  can  entertain  writs  of 
error  coram  nobis,  or  motions  in  the  nature 
thereof.— Reed  v.  Bright  (Mo.)  653. 

i  3.H4.  Statement  of  the  nature  of  the  facts 
to  which  the  writ  of  error  coram  nobis  gener- 
ally relates.— Reed  v.  Bright  (Mo.)  «>j3. 

ji  334.  The  record  and  the  verity  thereof 
cannot  be  attacked  by  writ  of  error  coram  no- 
bis.—Reed  V.  Bright  (Mo.)  653. 

S  334.  One  cannot  have  relief  b^  writ  of  er- 
ror coram  nobis  for  facts  which,  with  diligem-e, 
he  should  have  known  and  brought  to  the  at- 
tention of  the  court  at  the  trial. — Reed  v. 
Bright  (.Mo.)  653. 

IX.  OPENING  OB    VACATINO. 

Enforcements  of  judgment  for  alimony  or  otb> 
er  allowances  on  divorce,  see  Divorce,   |  271. 

Order  or  decree  on  accounting  by  executor  or 
administrator,  see  Executors  and  Adminis- 
trators, §  500. 

X.  EQUITABLE  BELIEF. 

Bill  of  review  in  equity,  see  Equity,  f  447. 
(A)  Nature  of  Remedy  and   Grenada. 

i  445.  Fraud  justifying  the  setting  aside  of 
a  judgment  on  direct  attack  stated. — Walther 
V.  Null  (Mo.)  993. 

XL  COLLATEBAL  ATTACK. 

(B)  Gronnda. 

S  495.  A  county  court  having  partitioned  the 
estate  of  a  decedent,  its  judgment  could  not  be 
collaterally  attacked  for  failure  to  show  that  it 
had  jurisdiction  to  partition  the  particular  e?- 
tate.— Caruthers  v.  Hadley  (Tex.  Civ.  App.) 
757. 

{  504.  Partition  decree,  though  invalid  for 
uncertainty,  held  admissible  to  show  that  ttoth 
plaintiff  and  defendant  claimed  from  a  common 
Mource.- Carutheis  v.  Hadley  (Tex.  Civ.  App.t 

Xn.   OONSTBUCTION     AND     OPERA- 
TION IN   GENERAL. 

I  525.  Judgment  construed  and  held  not  a 
judgment  by  default— Todd  v.  State  (Tex.  Civ. 
App.)  761. 

Xin.   MERGES  AND  BAB  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(B)  Canaea  of  Action  and  Detenaes  Mergr- 
ed.  Barred,  or  Concladed. 

I  619.  Where  an  opportunity  was  afforded 
defendants  to  urge  a  particular  defense  in  a 
prior  suit,  they  were  precluded  by  the  decree 
whether  they  availed  themselves  of  the  rlglic 
or  not. — Louisville  Gas  Co.  v.  Kentucky  Heat- 
ing Co.  (Ky.)  205. 

XIV.  OONCLUSrVENEBS   OF  ADJUDI- 
CATION. 

Decision  of  appellate  court  as  law  of  the  case 
in  lower  court,  see  Appeal  and  Error,  {  1195. 

Former  decision  in  same  case  as  law  of  the 
case,  see  Appeal  and  Error,  g  1097. 

Judgment  on  accounting  by  executor  or  admin- 
istrator, see  Executors  and  Administrators, 
i  513. 

(C)   Matters  Conclnded. 

I  713.  General  rule  as  to  conclusiveness  of 
judgments  stated. — Pulaski  County  v.  Hill  (Ark.) 
973. 
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I  715.  Tn  «  snit  to  restrain  Interference  with 
«  pasaway,  a  judgment  that  the  road  waa  a 
public  passway,  held  not  concliutire  aa  to  issues 
pleaded,  but  not  submitted. — White  v.  Town- 
send  (Ky.)  870. 

i  720.  A  decree  in  a  prior  injunction  suit, 
determining  that  defendants  operated  a  Iduip- 
blaclc  factory  where  they  wasted  natural  (tas 
from  a  iield  from  which  complainant  obtained 
its  gas,  held  binding  on  defendant  in  a  subse- 
quent suit  to  recover  damaRes  to  plaintiff  by 
reason  of  such  alleged  waste.— Ijouisville  Gas 
Co.  V.  Kentucky  Heating  Co.  (Ky.)  205. 

8  743.  A  chancery  decree  orderinj;  sale  of 
land  for  taxes  held  conclusive  as  to  title  to  the 
land.— Kobinson  v.  Cross   (Ark.)  954. 

XVI.   JXJBOMEHTS  IN  REM. 

Election  contest,  see  Elections,  {  304. 

JUDICIAL  ADMISSIONS. 

As  evidence,  see  Evidence,  §  208. 

JUDICIAL  DISCRETION. 

Admission  of   opinion   evidence,    see   Evidence, 

i  498%. 
Amendment  of  pleadings,  see  Pleading,  i  23C. 
'GoDtinnance,  see  Criminal  Law,  $  5K6. 
Control  of  argument  and  conduct  of  counsel, 

see  Trial,  i  10«. 
Opening  or  vacating  judgment,  see  Judgment, 

§  mo. 

Beopening  case  for  further  evidence,  see  Trial, 
8  68. 

Review  of  discretion  in  civil  actions,  see  Ap- 
peal and   I'>ror.  i|  939-981. 

Review  of  discretion  in  criminal  prosecutions, 
see   Criminal    Law,    88   1151-1150. 

Specific  performance  of  contract,  see  Specific 
Perfoimance,  §  8. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  Evidence,  88  lR-43. 
In    criminal    prosecutions,   see    Criminal    Law, 
i  304. 

JUDICIAL  OFFICERS. 

See  Judges;  Justices  of  the  Peace. 

JUDICIAL  POWER. 

See   Constitutional  Law,   f8   70-73. 

JUDICIAL  SALES. 

Exemption  of  real  property,  see  Homestead. 
Fraud    in    acquisition   of   property   as   creating 

constructive   trusts,    see    Trusts.   8   05. 
Of   projierty    of    decedent,   see   Executors    and 

Aamlnistrators,  8  327. 
On   execution,   see   Execution.    88  258-269. 
Sufficiency  of  title   to  maintain   suit  to  quiet 

title,  see  Quieting  Title,  8  10. 
Tax  sales,  see  Taxation,  8  043. 

8  50.  In  case  of  a  judicial  sale,  held,  the 
commissioner  became  a  trustee  for  the  pur^ 
chaser.— Green  v.  Maddox  (Ark.)  931. 

JURISDICTION. 

Acquisition  by  api>earance,  see  Appearance,  81 
18,  19. 

Amount  or  valne  in  controversy,  see  Justices  of 
the  Peace,  8  43. 

Of  courts  In  general,  see  Courts. 

To  determine  validity  of  exercise  of  power  of 
eminent  domain,  see  Eminent  Domain,  8  66. 

Want  of  jurisdiction  ground  for  collateral  at- 
tack on  judgment,  see  Judgment,  8  495. 


Juritdietion  of  particular  action*  or  proceeiing*. 

Criminal  prosecutions,  see  Criminal  Tjaw,  8  90. 

Election  contest,  see  Elections,  8  275. 

Prosecution  for  violation  of  ordinance,  se«  Mu- 
nicipal   Corporations,    8    636. 

To  enjoin  liquor  nuisance,  see  Intoxicating  Liq- 
uors, 8  209. 

Special  juritdictiont  and  juritdictiont  of  partic- 
ular cUu$et  of  court*. 
See  Justices  of  the  Peace,  8  43. 
Appellate  jurisdiction,  see   Appeal   and  Error, 

8  21;  Courts,  88  1^-231. 
E<inity  jurisdiction,  see  Equity,  88  3-32. 
Federal  courts  in  general,  see  Courts,  8  363. 

JURY. 

See  Grand  Jury. 

AffidavitSj  statements,  and  testimony  of  jurors 

on  motion  for  new  trial,  see  Criminal  Law, 
.  §  9.57. 
Ccslody,  conduct,  and  deliberations,  see  Trial, 

S  317. 
Instructions,    see    Criminal    Law,    88    761-76.*{, 

IM,    769-815,    824-830;    Trial,    88    191-29«. 

423. 
Misconduct  of  or  affecting  as  ground  for  new 

trial,  see  Criminal  Ijaw,  8  02o. 
Questions  for  jury  In  civil  actions,  see  Trial,  81 

1.39-178. 
Questions  for  jury  In  criminal  prosecutions,  see 

Criminal  Law,  88  741-76.3,  704. 
Taking   case   or   question   from   jury   at   trial, 

see  Criminal  I^w,  8  741;  Trial.  88  130-178. 
Trial  by  jury  of  claims  in  administration  suit, 

see  Executors  and  Administrators,  8  473. 
Trial  by  jury  of  issues  In  equity,  see  Equity, 

88  377-^381. 
Verdict  In  civil  actions,  see  Trial,  88  329-337. 
Verdict  in  criminal  prosecutions,  see  Criminal 

Law,   8  884. 

n.  RIGHT  TO  TRIAI.  BT  JtJBT. 

8  31.  The  act  ot  1907,  relating  to  injunctions 
to  restrain  violations  of  the  local  option  law. 
held  not  Invalid  as  denying  the  right  to  trial 
hy  jury.— Ex  parte  Roper  (Tex.  Cr.  App.)  ;B4. 

in.   QUAXilFIOATIONB  OF  JIIRORS 
AND  EXEMPTIONS. 

Disqualification  of  or  misconduct  affecting  as 
ground  for  new  trial,  see  New  Trial,  88  44- 
47. 

8  tta.  Acts  1883,  c.  198.  entitled  "An  act  to 
amend"  <'ode  18."t8.  8  3981,  held  to  also  amend 
sections  3988,  4010.— Darnell  v.  State  ri'enn.) 
307. 

8  53.  A  juror  drawn  for  one  week's  service 
who  served  on  a  jury  the  first  of  the  week  is 
not  disqualified  from  serving  again  the  latter 
part  of  the  week  as  having  served  on  a  jury 
within  the  year. — Asnius  v.  United  Rys.  Co.  of 
St.  Ix>uis  (Mo.  App.)  02. 

8  .'iS.  Under  Acts  1005,  c.  233,  88  4.  5,  7,  8. 
11,  12.  13,  one  drawn  as  a  regular  juror  held 
incompetent,  if  he  had  served  as  such  within 
two  years  prior  to  the  making  of  the  jury  list. 
—Darnell  v.  State  (Tenn.)  307. 

IV.  SUMMONING.  ATTENDANCE,  DIS. 

CHARGE.  AND  COMPEN. 
8ATION. 

Snbjecte  and  titles  of  acts,  see  Statutes,  8  124. 

V.  COBIPETENCT  OF  JITRORS,  OHAI^ 

X.EN6ES.  AND   OBJECTIONS. 

Incompetency  of  or  misconduct  affecting  as 
ground  for  new  trial,  see  New  Trial,  St  44- 
47. 

8  116.  The  mere  absence  of  veniremen  with- 
out any  showing  of  a  Want  of  diligence  to  se- 
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cure  their  attendance  is  not  ground  for  quash- 
ing the  venire.— Haywood  t.  State  (Tex.  Cr. 
App.)  218. 

{  120.  On  a  motion  to  quash  a  venire  be- 
cause out  of  100  names  drawn  only  17  were 
present  in  court,  evidence  of  insufficiency  of 
officer's  diligence  held  not  admissible. — Uaywood 

V.  State  (Tex.  Cr.  App.)  218. 

VI.  IHPAinEXINO    FOB     TRIAL    AND 

OATH. 

S  149.  The  refusal  to  discharge  the  jury  on 
the  ground  of  the  misconduct  of  a  bystander, 
held-  not  erroneous. — Thurman  v.  Common- 
wealth (Ky.)  174. 

JURY  COMMISSIONERS. 

Subject  and  title  of  act  creating  hoard,  see 
Statutes,  {  124. 

JUSTICES  OF  THE  PEACE. 

m.  OIVIL    JTRISDICTIOH    AND    AU- 
THOKITT. 

§  43.  Under  Const,  art.  7,  i  40,  the  circuit 
court  had  no  jurisdiction  of  an  action  to  recov- 
er SlOO  damages  for  a  breach  of  a  contract. — 
Smith  V.  Taylor  (Ark.)  034. 

IV.   PBOCEDITBE  IN  OIVIIi  CASES. 

I  91.  Rule  governing  pleadings  in  justice's 
court  stated.— Lord  &  Bushnell  Co.  v.  Texas 
&  N.  O.  R.  Co.  (Mo.  App.)  111. 

V.  REVIEW  OF  PROCEEDINGS. 
(A)  Appeal  and  Krror. 

i  174.  The  parties  in  an  action  originat- 
ing in  justice's  court  may  orally  replead  in  the 
county  court. — Loomis  v.  Broaddus  &  Leavell 
(Tex.  Civ.  App.)  743. 

(  101.  Statement  of  liability  of  sureties  ou 
a  bond,  under  Rev.  St  1893,  art.  1«70,  for 
appeal  from  a  justice  to  the  county  court.— 
Keahey  v.  Bryant  (Tex.  Civ.  App.)  409. 

JUSTIFICATION. 

Defense  to  action  for  libel  or  slander,  see  Libel 
and  Slander,  {{  54,  110. 

JUVENILE  COURT. 

Transfer  of  prosecution  to  juvenile  docket,  see 
Infants,  |  68. 

KIDNAPPING. 

I  1.  That  accused  acted  as  agent  for  the 
mother  in  enticing  awtty  a  child  from  the  fa- 
ther, in  whose  custody  it  was,  would  not  pre- 
vent bis  conviction,  under  Rev.  St.  1909,  ? 
4480.— State   v.    Brandenberg    (Mo.)   529. 

KNOWLEDGE. 

Affecting  competency  of  expert  witness,  see 
Evidence,   i  544. 

Affecting  transfer  of  bill  or  note,  see  Bills  and 
Xotes,  a  334,  335. 

By  former  owner,  as  to  possession  alleged  to 
be  adverse,  see  Adverse  Possession,  |  31. 

Ignorance  of  cause  of  action  as  affecting  limi- 
tation, see  Limitation  of  Actions,  i  95. 

Of  defect  or  danger  as  afFecting  assumption  of 
risk  by  servant,  see  Master  and  Servant,  i 
217. 

Of  defect  or  danger  as  affecting  contributory 
negligence  of  servant,  see  Master  and  Serv- 
ant, li  2.34. 


Of  defect  or  danger  u  affecting  duty  of  mas- 
ter to  warn  or  instruct  servant,  see  Master 
and  Servant,  i  154. 

Opinion  evidence  founded  on  special  knowledge 
as  to  subject-matter,  see  Criminal  Law,  | 
452;  Evidence,  $  474. 

LABOR. 

See  Master  and  Servant;  Work  and  Labor. 

Claims  against  estates  of  decedents  for  serv- 
ices, see  Executors  and  Administrators,  $  200. 

Liens  on  real  property  for  work  and  materials, 
see  Mechanics'  Liens. 

LACHES. 

AHecting  particular  righU,  remediet,  or  pro- 
eeeding». 

For  new   trial,  see  Criminal  Law,  {  951. 

In  equity,  see  Equity,  Si  67-71. 

To  confirm  or  try  tax  title,  see  Taxation,  f 
805. 

To  set  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, S  249. 

LANDLORD  AND  TENANT. 

Fixtures  as  between  landlord  and  tenant,  see 

Fixtures,   |   15. 
Lease  of  mines  and  mineral  lands,  see   Mines 

and  Minerals,  §  70. 
Possession   bv   tenant  in  action  to  quiet  title, 

see  Quieting  Title,  {  12. 

H.  LEASES  AND   AGREEMENTS  IN 
GENERAIb 

Tycase  of  mines  and  mineral  lands,  see  Mines 
and  Minerals,  |  70. 

rv.  TERMS  FOR  "TEARS. 

(B)  Analvnment,   Snblettins,  and   Mort- 
vase. 

i  80.  Lessor  held  entitled  to  maintain  forci- 
ble detainer  against  third  person  taking  pos- 
session of  leased  premises  with  consent  of  les- 
see.—Willis  V.  Whayne  (Ky.)  150. 

{  80.  A  lessor  may  for  any  breach  of  condi- 
tions of  the  lease  evict  both  the  lessee  and  bis 
subtenant- Doyle   v.    Scott    (Tex.    Civ.    App.) 

828. 

S  80.  A  subtenant  of  a  lessee  held  not  enti- 
tled on  the  termiuation  of  the  lease  to  assert 
any  rights  against  the  lessor.— Doyle  v.  Scott 
(Tex.  Civ.  App.)  828. 

I  80.  A  subtenant  is  chargeable  with  knowl- 
edge of  the  terms  of  the  lessee's  lease. — Doyle 
V.  Scott  (Tex.  Civ.  App.)  828. 

VX  TENANCIES  AT  WILI.  AND  AT 
SUFFERANCE. 

f  119.  Where  defendant's  hnsband  was  only 
a  tenant  at  will  at  his  death,  she  resided  on 
the  land  as  a  teuant  by  sufferance,  if  a  tenant 
at  all.— Perry  v.  Veal  (Ky.)  458. 

{  120.  The  rights  of  a  tenant  at  will  in  the 
land  terminated  at  his  death. — Perry  v.  Veal 
(Ky.)  458. 

VH.   PREMISES  AND  ENJOYMENT 
AND  DSE  THEREOF. 

(D)  Repairs,  Inaaranoe,  and  Improve- 
menta. 

Fixtures  as  between  landlord  and  tenant,  see 
Fixtures,  |  15. 

VIII.  RENT  AND  ADVANCES. 

Right  to  rents  and  profits  of  mortgaged  prop- 
erty, see  Mortgages,  |  199. 

Under  mining  lease,  see  Mines  and  Minerals. 
«  70. 
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(B)  Aetloma. 

Rights  arising  after  commencement  of  action, 
see  Action,  {  65. 

(O  Uen. 

i  254.  Under  the  facts,  held  a  landlord  n'aiv- 
Fd  his  lien.— Keabey  t.  Bryant  (Tez.  Civ.  App.) 
409. 

(D)   DiatresB. 

Review  of  decisions,  see  Appeal  and  Error,  ( 

J7U. 
Rigbtx  arising  after  commencement  of  action, 

i$ee  Action,  |  6!>. 

{  274.  Evidence  held  insufficient  to  sustain 
an  award  of  |350  actual,  and  $250  exemplary, 
damages,  for  wrongful  distress  against  a  farm 
tenant. — Michalek  v.  Cernock  (Tex.  Civ.  App.) 
270. 

IZ.  RE-ENTRT    AND    BECOVEBT    OF 
POSSKS8ION  BT  UUfDIiOBS. 

I  288.  Proceedings  by  lessor  to  recover  prem- 
ises held  properly  by  forcible  detainer  rather 
than  by  ejectment  or  action  to  quiet  title. — 
Wiffis  v.   Whayne  (Ky.)   150. 

i  290.  Possession  of  lessee  held  to  extend  to 
boundaries  pointed  out  by  lessor,  as  affecting 
right  of  lessor  to  maintain  forcible  detainer 
proceedings.— Willis  v.  Whayne  (Ky.)  150. 

i  290.  Consent  of  lessee  to  entry  by  his 
brother  on  leased  premises  held  to  be  implied 
from  circumstances  in  forcible  detainer  pro- 
ceedings.—Willis  V.   Whayne    (Ky.)    150. 

i  290.  When  unlawful  detainer  lies  under 
Rev.  St.  1909,  (  7657,  stated.— Forder  v.  Hand- 
Ian  (Mo.  App.)  1110. 

f  291.  A  complaint  in  unlawful  detainer 
under  Kirby's  Dig.  §  3630,  heid  to  sufficiently 
allege  plaintiff's  rent  was  due,  and  that  defend- 
ant had  refused  to  pay  it. — Liudsey  v.  Blood- 
worth  (Ark.)  959. 

S  291.  In  forcible  detainer  proceedings,  court 
Acid  not  entitled  to  consider  question  of  mis- 
take in  deed  affecting  tract  in  question. — Willis 
V.  Whayne  (Ky.)  150. 

I  291.  Lessor  held  entitled  to  maintain  forci- 
ble detainer  proceedings  against  third  person 
taking  possession  of  leased  premises,  forcibly 
without  consent  of  lessee,  under  Civ.  Code 
Prac.  I  452.  subsec.  4,  "defining  forcible  de- 
tainer."—Willi*  V.  Whayne  (Ky.)  150. 

I  291.  Evidence  held  to  sustain  a  finding 
that  defendant  in  unlawful  detainer  was  in  act- 
ual possession  as  lessee. — Forder  t.  Uandlan 
(Mo.  App.)  1110. 

LANDS. 

See  Property. 

Conveyances,    see    Deeds;    Vendor    and    Pur- 
chaser. 
Mortgage,  see  Mortgages. 
Public   lands,   see   Puolic   Lands. 

LANGUAGE. 

Of  statute,  following  statutory  lanipiage  in  in- 
dictment or  information,  see  Indictment  and 
Information,  {  110. 

URCENY. 

See  False  Pretenses. 

X.  OFTEHgES    AKP  BE8PON8IBIUTT 
THEBEFOB. 

i  22.  Kirby's  Dig.  i  2100,  held  n«t  to  allow 
conviction  for  larceny  of  one  who  merely  re- 
ceived  stolen   property   out  of  the  state,  and 


brought    it   into    the   state.— Wilson   y.    State 
(Ark!)  623. 

n.  PBOSEormoH  and  pttnish. 

KENT. 

(B)  Kvldenee. 

t  58.  In  prosecution  for  theft,  evidence  held 
to  sustain  charge  of  indictment  that  property 
taken  was  lawful  money  of  United  States. — 
Bacon  v.  State  (Tez.  Cr.  App.)  690. 

I  60.  Evidence  held  to  sustain  a  conviction 
of  larceny.— Johnson  v.  State  (Tex.  Cr.  App.) 
225. 

(C)  Trial  and  RcTiew. 

Instructions  assuming  facts,  see  Criminal  Law, 
<  761. 

S  77.  Declarations  of  defendant,  introduced 
in  evidence,  held  to  authorize  instruction  on 
law  of  explanation  of  possession  of  recently 
stolen  property.— Bacon  v.  State  (Tex.  Cr.  App.) 
690. 

LAST  CLEAR  CHANCE.    ' 

Injury  avoidable  notwithstanding  contributory 
negligence,  see  Npgligence,  i  o3 :  Railroads, 
§§  -Aid,  348,  STjO,  390. 

LATENT  DEFECTS. 

In  machinery,  appliances,  and  places  for  work 

as  affecting  assumption   of   risk  by  servant, 

see  Master  and  Servant,  f  219. 
In  machinery,  appliances,  and  places  for  work 

as  affecting  duty  of  master  to  warn  servant, 

see  Master  and  Servant,  S  155. 

LAW. 

See  Common  Law. 

Conclusions  of  law,  see  Trial,  §|  394-403. 

Due  process  of  law,  see  Constitutional  Law,  I 

278. 
Judicial  notice  of  laws,  see  Evidence,  {  35. 
Presumptions  as  to  laws  of  other  states,  see 

Evidence,  i  80. 
Questions  of  law  or  fact,  province  of  court  and 

jury,  see  Criminal  Law,  {  741;  Trial,  §§  139- 

143. 
Statutory  law,  see  Statutes. 

LAW  OF  THE  CASE. 

Former  decision  on  appeal,  see  Appeal  and  Er- 
ror, {§  1097,  1193. 

LAWYERS. 

See  Attorney  and  Client. 

LEASE. 

See  Landlord  and  Tenant. 
Of  mines  and   mineral  lands,  see  Mines  and 
Minerals,  {  70. 

LEAVE  OF  COURT. 

To  amend  pleading,  see  Pleading,  {|  234-237. 
To  bring  action  against  receiver,  see  Receivers, 
f  174. 

LEGACIES. 

See  W^ills. 

LEGISLATION. 

In  general,  see  Statutes. 

LEGISLATIVE  POWER. 

Control  of  acts,  rights,  and  liabilities  of  mu- 
nicipal corporations,  see  Municipal  Corpora- 
tions, {f  65-75. 
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LETTERS. 

Secondary  evideDce  of  contents,  see  Evidence,  i 

1«8. 
Threatening  letters,  see  Threats,  {  1. 

LEVEES. 

i  2.  Act  March  15,  1900  (Laws  1909,  p. 
I(j3,  §  4),  creating  the  Crawford  County  I^vee 
District,  which  was  amended  by  Act  April  23, 
liKW  (Laws  1909,  p.  472,  g  1),  held  not  repeal- 
ed by  the  amending  act,  that  being  invalid,  so 
that  the  district  could  proceed  to  levy  assess- 
ments under  the  original  act. — Alexander  v. 
Doard  of  Directors  of  Crawford  County  Levee 
Uist  (Ark.)  018. 

§  5.  Acts  approved  March  15,  1909  (Laws 
1S)09,  p.  163,  §  4),  as  amended  by  acts  approved 
April  23.  1U09  (Laws  1909,  p.  472,  i  1),  creat- 
ing the  Crawford  Levee  District  is  not  invalid 
as  creating  a  district  for  local  improvements 
outside  of  a  city  or  town  to  be  paid  for  by 
specinl  assessment,  without  providing  a  method 
for  obtaining  the  consent  of  the  property  own 
ers  within  the  district.— Alexander  v.  Board  of 
'Directors  of  Crawford  County  Levee  Dist. 
(Ark.)  018. 

i  22.  Act  April  23.  1909  (I^aws  1909,  p.  472, 
I  1),  amending  Act  March  15,  1909  (Laws  1909. 
p.  163,  i  4),  held  void  for  authorizing  assess- 
inents  for  levee  purposes  based  on  the  valua- 
tion of  the  land  ns  increased  by  the  levee  im- 
provement.— Alexander  v.  Board  of  Directors  of 
Crawford  County  Levee  Dist.  (Ark.)  018. 

il  23.  Acts  approved  March  15  1909  (Laws 
190$),  p.  103,  {  4),  held  to  authorize  the  assess- 
ment of  the  proi)erty  of  a  railroad  company  for 
the  maintenance,  etc.,  of  a  levee  district.— Alex- 
ander V.  Directors  of  Crawford  County  Levee 
Dist.  (Ark.)  618. 

LEWDNESS. 

See  Disorderly  House. 

LEX  LOCI. 

Judicial  notice  of  laws  of  other  states,  see  Evi- 
dence, {  35. 

Presumptions  as  to  laws  of  other  states,  see 
Evidence,  i  80. 

Contractt  and  conveyance*. 
See  Contracts,  |  144. 
Contracts  for  carriage  of  goods,  see  Carriers, 

§  46. 
■Contract  for  shipment  of  live  stock,  see  Car- 
riers, {  203. 

Remediet,  and  juritdiction  and  procedure. 
OinflictlnK  jurisdiction  of  courts,   see  Courts, 
i  485. 

LIBEL  AND  SLANDER. 

I.  WORDS    ANB   ACTS   ACTIONABI.E, 
AND   IXABIUTT  THEBEFOB. 

i  2.  The  absence  of  intent  to  pablish  a  libel 
held  no  excuse.— Morris  v.  Sailer  (Mo.  App.)  98. 

{  6.  A  publication  held  libelous  per  se. — Pat- 
terson V.  Evans  (Mo.  App.)  1030. 

{  6.  To  falsely  charge  an  infanf  of  tender 
years  with  being  afflicted  with  a  loathsome  dis- 
ease or  with  a  private  and  humiliating  physical 
malformation  is  libelous.— Munden  v.  liarris 
(Mo.  App.)  1070. 

i  15.  Though  a  person  suffer  injury  from  a 
publication,  it  is  not  libelous  under  Laws  1901, 
c.  26  unless  the  reasonable  conclusion  to  be 
drawn  from  it  is  that  it  was  intended  to  in- 


jure such  person's  reputation  b^  exposing  him 
to  public  contempt  or  financial  jnjury.— Galves- 
ton Tribune  v.  Guisti  (Tex.  Civ.  App.)  239. 

I  15.  A  certain  newspaper  publication  held 
not  libelous. — (ialveston  Tribune  v.  Guisti  fTex. 
Civ.  App.)  230. 

i  16.  Under  Rev.  Laws,  1909,  (  4818.  a  pab- 
lication  of  a  picture  in  advertising  held  libelous 
as  exposing  one  to  public  ridicule.— Muodcn  v. 
Harris  (Mo.  App.)  1076. 

{  19.  The  meaning  of  an  alleged  libelous 
newspaper  article  held,  in  view  of  the  whole,  to 
be  ambiguous.- Morris  v.  Sailer  (Mo.  App.)  98. 

n.   PBIVII.EGED    COMBrcmOATIONS, 
AND   MAXICE   THEBEIN. 

i  41.  "Qualified  privilege"  defined. — De  Van 
Rose  v.  Tholbom  (Mo.  App.)  1093. 

i  48.  The  fact  that  the  one  libeled  is  a  can- 
didate for  office  and  the  one  libeling  is  a  news- 
paper is  no  justification.— Morris  v.  Sailer  (Mu. 
App.)  98. 

%  51.  A  communication  held  not  a  privileeed 
one  if  spoken  with  actual  malice.— De  Van  Ro^e 
V.  Tholborn  (Mo.  App.)  1093. 

ni.  JITSTinCATION   AND  MITIOA- 
TION. 

i  54.  The  substantial  truth  of  matter  com- 
plained of  as  libelous  is  a  complete  defense. — 
Courier-Journal  Co.  t.  Phillips  (Ky.)  446. 

IV.  ACTIONS. 
(A)  Rlctat  of  Action  and  Defenaea. 

Liability  of  infant,  see  Infants,  §  GO. 

(B)  Partlea,  Prelinainary  Proeeedlnca, 
and   PIcadlnK. 

J  80.  A  plaintiff  suing  for  libel  held  requir- 
ed to  distinctly  plead  a  fact. — Patterson  v. 
Evans  (Mo.  App.)  1030. 

{  97.  The  proper  way  to  raise  the  question 
wliether  matter  charged  as  Ul>el  is  capable  of 
that  interpretation  is  by  demurrer. — Morris  t. 
Sailer  (Mo.  App.)  98. 

i  97.  A  question  whether  the  innuendo 
charged  in  a  petition  is  a  reasonable  inference 
from  the  statement  complained  of  and  the  facts 
alleged  held  for  the  court.— Galveston  Tribune 
V.  Guisti  (Tex.  Civ.  App.)  239. 

§  100.  Where  libelous  language  is  ambigu- 
ous, the  meaning  ascribed  thereto  by  plaintiff  in 
his  petition  is  binding  on  him. — Patterson  v. 
Evans  (Mo.  App.)  1030. 

S  100.  A  libelons  charge  held  not  to  imply 
that  the  person  libeled  was  dishonest. — Patter- 
son V.  Evans  (Mo.  App.)  1030. 

f  100.  Where  a  publication  is  libelons  per 
se,  special  damages  need  not  be  alleged,  and 
'general  damages  may  be  proved. — Patterson  v. 
Evans  (Mo.  App.)  1030. 

(O  Bvldenoe. 

$  104.  Certain  evidence  held  admissible. — De 
Van  Rose  v.  Tholbom  (Mo.  App.)  1093. 

{  110.  In  an  action  for  libel,  the  refusal  to 
aliow  certain  cross-examination  of  plaintiff  held 
reversible  error.— Patterson  v.  Evana  (Mo.  App.) 
1030. 

I  110.  In  slander  for  having  spoken  words 
imputing  uncbastity  to  a  woman,  defendant 
might  not  attack  her  reputotion  or  character  by 
showing  specific  acts  of  immorality. — De  Van 
Rose  v.  Tholborn  (Mo.  App.)  1093. 

I  112.  In  action  for  libel  evidence  held  to 
show  the  truth  of  the  statement  complained  of. 
—Courier-Journal  Co.  v.  Phillips  (Ky.)  446. 


Toptcs  *  lectton  (i)  N  UMUliiKS  la  this  Index  ft  Dec.  *  Am.  Dig.  Key  No.  Series,  *  Reporter  Indexes  scree 


Digitized  by  VjOOQ  IC 


1281 


INDEX-DIQBST 


Xibnttetloa  of  Aotloaa 


(E)  Trial,  Jadormemt.  ■■«!  ReTicvr. 

jt  123.  Tbough  the  jury  is  the  judge  both  of 
the  law  and  fact  in  libel  cases,  the  question 
whether  the  mattpr  charfced  as  libel  is  capable 
of  that  interpretation  is  for  the  court. — Morris 
T.  Sailer  (Mo.  App.)  98. 

I  123.  Where  the  words  in  a  publication 
are  susceptible  of  both  a  libelous  and  an  inno- 
t-ent  meaning,  the  question  how  they  were  used 
is  for  the  jury.— Morris  v.  Sailer  (Mo.  App.)  08. 

S  123.  The  meaning  of  an  alleged  libelous 
newspaper  article  held,  in  view  of  the  whole, 
to  be  a  question  for  the  jury.— Morris  v.  Sailer 
(Mo.  App.)  98. 

i  125.  A  verdict  held  equivalent  to  a  finding 
against  plaintiff  on  the  claim  that  the  publica- 
tion charged  her  with  unchastity.— Galveston 
Tribune  v.  Guisti  (Tex.  Civ.  App.)  239. 

LICENSES. 

I.  FOB  OGCUPATION8  AKI)  PBIVI- 
LEOES. 

For  sale  of  intoxicating  liquors,  see  Intoxicat- 
ing Liquors,  §{  (j4-108. 

n.  IK  BESFEOT  OF  BEAX<  PROF. 
EBTT. 

Care  required  as  to  licensees  in  general,  see 
Negligence,  {  32.  „       .     .  .^ 

Care  re<iuired  as  to  licensees  on  railroad  rignt 
of  way,  see  Railroads,  §  358. 

Injuries  to  licensees  on  or  about  railroads,  see 
nailroads,  f§  27:1-282. 

LIENS. 

Effect  of  proceedings  in  bankruptcy,  see  Bank- 
ruptcy, I  214.  . 

Enforcement  against  receiver,  see  Kecetvers, 
i  77. 

Splitting  causes  of  action  to  enforce  lien,  see 
Action,  (  53. 

Particular  clattci  of  Item. 

Se«  Chattel  Mortgages,  ti  140-153;  Mechanics' 
Uens;  Mortgages,  $  18C;  Pledges. 

Factor's  lien,  see  Factors,  S  -IT. 

Of  attorney  for  compensation,  see  Attorney 
and  Client,  ii  177-190. 

Of  landlord  for  rent,  see  Landlord  and  Ten- 
ant, §  254. 

Of  vendor  for  price  of  land,  see  Vendor  and 
Purchaser.  J!  2('C>. 

On  property  in  hands  of  receiver,  see  Receiv- 
ers, §  77. 

LIFE  ESTATES. 

See  Dower;  Remainders. 

.  LIFE  INSURANCE 

See  Insurance. 

LIGHTS. 

See  Electricity. 

On  trains,  see  Railroads,  i  3(>2. 

LIMITATION. 

Of  indebtedness  of  conporation,  see  Corpora- 
tions, S  337. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

Contract  limiting  time  to  sue  carrier  for  loss 

of  or  injury  to  goods,  see  Carriers,  §  180. 
Laches,  see  Equity,  S§  67-71. 


Time  for  presentation  of  claims  against  estate 
of  decedent,  see  Executors  and  Administra- 
tors, §  225. 

Particular  actions  or  proceedingi. 

Appeal  or  other  proceedings  for  review,  see  Ap- 
peal and  Error,  §  345. 

For  new  trial,  see  Criminal  Law,  g  931. 

To  confirm  or  try  tax  title,  see  Taxation,  { 
805. 

I.  STATUTES  OF  Z.IBIITATION. 

(B)  Limitations   Applicable   to    Partlcnlar 

Aetiona. 

I  19.  The  plea  of  the  five-year  statute  of 
limitations  agaiust  recovery  of  land  sold  at  a 
probate  sale  held  unavailing  w^here  the  court 
was  without  jurisdiction. — Jennings  v.  Bouldin 
(Ark.)   048. 

JS  10.  Under  Ky.  St.  |  2505  (Russell's  St.  H 
212),  an  action  to  escheat  property  of  a  corpo- 
ration in  process  of  liquidation  under  section 
5fil  held  not  barred.— I^nisville  Banking  Co.  v. 
Commonwealth  (Ky.)  1142. 

II.   COMPUTATION   OF  PERIOD   OF 
IiimTATION. 

(A)  Aooraal  ol  niarlit  ot  Aetion  or  Do- 
fenae. 

§  40.  Limitations  begin  to  run,  in  an  action 
to  recover  usurious  interest,  when  it  is  paid. — 
Paine  v.  Levy  (Ky.)  lltK). 

(C)  Peraonal   Dlaabllltlea   and  Prlvllevea. 

§  72.  Since  the  husband  of  a  female  ward 
was  entitled  to  demand  and  receive  the  balance 
of  money  due  her  from  the  guardian  immediate- 
ly on  marriage,  her  coverture  was  no  bar  to 
limitations  against  their  right  to  an  accounting. 
— Mouser  v.  Nunn  (Ky.)  1148. 

!  7C.  Under  Ky.  St.  H  2.-)06-2308  (Russell's 
St.  §§  212-215),  an  action  for  partition,  where 
plaintiff's  ancestor  became  insane  and  more 
than  30  years  bad  elapsed  after  such  ancestor's 
cause  of  action  accrued,  held  barred  by  the  stat- 
ute of  limitations. — Ilale's  Heirs  v.  Ritchie 
(Ky.)  474. 

(F)  larnorance,  Mlatake,  Trnat,  Vrand.  and 
Concealmrnt  of  Canae  of  Aetion. 

I  95.  Under  Ky.  St.  {  2519  (Russell's  St.  { 
2^),  it  was  no  answer  to  a  plea  of  limitations, 
in  a  suit  by  a  ward  against  her  guardian's  heirs 
for  an  accounting,  more  than  10  years  after  the 
right  bad  accrued,  that  she  did  not  know,  and 
cuuld  not  by  the  exercise  of  reasonable  diligence 
have  discovered,  the  indebtedness  sooner. — 
Mouser  v.  Nunn  (Ky.)  1148. 

I  100.  Plaintiff's  right  to  recover  against  a 
bank  for  an  alleged  conversion  of  a  special 
bank  deposit  held  barred  by  the  two-year  stat- 
ute of  limitations. — Prosser  v.  First  Nat.  Bunk 
(Tex.  Civ.  App.)  781. 

{  100.  Fraud  or  ignorance  thereof,  unac- 
companied by  concealment,  will  not  prrvenl 
the  running  of  limitations. — Prosser  v.  First 
Nat.  Bank  (Tex.  Civ.  App.)  781. 

(G)  Pendency  of  Learal  Proceedlnva,  In- 
Jnnction,  Stay,  or  IVar. 

S  107.  A  stay  of  proceedings  held  not  to  for- 
bid the  filing  of  an  amended  petition,  and  hemp 
not  to  prevent  limitations  from  running  against 
claims  first  set  up  therein.— Taub  v.  'Woodruff 
(Te^.  Civ.  App.)  750. 

HI.  ACKNOWI.EDOMEHT,  MEW 

PROMISE.  AND  PABT 

FA'TMENT. 

{  155.  Payment  of  interest  on  a  mortgage 
note  held  not  to  stop   the   running  of  limita- 
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tions;   the  payment  beinr  that  of  a  TOlnnteer.— 
Frase  T.  Lee  (Mo.  App.)  10. 

IV.  OPERATION  AHD  EFFECT  OF 

BAR  BT  SnXITATION. 

I  170.  Where  limitations  are  pleaded  against 
purchase-money  notes  secured  by  a  Tender's 
lien,  plaintiff  may  change  the  cause  ol!  action, 
rescind  the  contract  of  sale,  and  recover  the 
land.— Lumpkin  t.  Story  (Tex.  CSt.  App.)  2d8. 

V.  PI.EADIXO,  EVISENOE,  TRIAI., 

Ain>  REVIEW. 

I  197.  As  affecting  limitations  on  a  suit  to 
cancel  a  deed  for  fraud,  evidence  held  insuffi- 
cient to  warrant  a  finding  that  by  usinj;  rea- 
sonable diligence  grantor  could  hare  discovered 
that  defendant  was  claiming  under  the  deed. — 
Rankin  v.  Rankin  (Tex.  Civ.  App.)  392. 

LIMITATION  OF  LIABILITY. 

Of  carrier  in  respect  to  goods,  see  Carriers,  || 
159,  180:  in  respect  to  live  stock,  see  Car- 
riers, i  218;  interstate  commerce  regulations, 
see  (Commerce,  i  61. 

LIQUIDATED  DAMAGES. 

See  Damages,  f  81. 

LIQUIDATION. 

In  general,  see  Assignmenta  for  Benefit  of  Cred- 
itors; Bankruptcy. 

Of  corporations  in  general,  tee  Corporations,  {| 
553,  618. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

{  13.  A  purchaser  with  actual  notice  of  a 
pending  sait  held  not  entitled  to  complain  of 
the  failure  to  give  a  lis  pendens  notice  required 
by  Kirby's  Dig.  {  5149.— Jennings  v.  Bouldin 
(Ark.)  948. 

i  24.  Where  a  person  purchased  land  from 
a  defendant  in  partition,  he  took  subject  to  the 
rights  of  the  other  parties  to  the  suit — Hale's 
Heirs  v.  Ritchie  (Ky.)  474. 

LIVERY  STABLE  KEEPERS. 

I  7.  A  livery  man  is  liable  for  injuries  to 
horses  in  his  care  only  when  caused  by  his  lack 
of  ordinary  care,  which  is  that  care  an  ordinary 
man  would  exercise  over  his  own  similar  prop- 
erty under  like  conditions. — Caldwell  v.  Nichol 
(Ark.)  622. 

(  T.  The  knowledge  of  the  owner  of  a  horse 
injured  in  a  livery  stable  that  for  a  long  time  it 
had  been  kept  in  a  certain  stall  did  not  estop, 
him  from  asserting  the  negligence  of  the  livery 
man  in  keeping  him  in  a  defective  one.— Cald- 
well T.  Nichol  (Aik.)  622. 

I  7.  Where  a  horse  kept  in  a  livery  stable 
was  injured  through  an  alleged  defective  stall, 
the  owner  did  not  assume  the  risk  of  injury  by 
his  knowledge  of  the  stall's  condition. — Caldwell 
V.  Nidiol  (Ark.)  622. 

LIVE  STOCK. 

See  Animals. 

Carriage  of,  see  Carriers,  (f  203-230. 
Injuries  to,  by  operation  of  railroad,  see  Rail- 
roads, {(  446,  447. 


LOANS. 


Interest  on,  see  Interest 

Lialalities  of  broker  to  third  person  as  to  loans 

and  securities,  see  Brokers,  f  97. 
Usurious  loans,  see  Usury. 

LOCAL  ASSESSMENTS. 

See  Levees,  |(  22,  23;  Municipal  Corporations, 
8  567. 

LOCAL  LAWS. 

See  Stotutea,  i|  75-77. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquora,  see  Intoxicating 
Uquors,  ti  33-40,  205. 

LOCATION. 

Of  railroad,  see  Railroads,  {  68. 

Of  railroad  stations,  see  Railroads,  {  5S. 

LOGS  AND  LOGGING. 

Damages  for  cutting  and  removal  of  timber, 

see  TiespasB,  {  52. 
Requirement  of  statute  of  frauds  as  to  sales, 

see  Frauds,  Statute  of,  {  108. 
Trial   together  of   action   for  price  of   timber 

and  suit   to  restrain   removal  of   trees,   see 

Trial,  i  2. 

I  3.  In  an  action  for  the  price  of  timber, 
deposition  as  to  branding  of  timber  included  in 
sale  held  erroneously  excluded. — Lang  v.  Bach 
(Ky.)  188. 

I  3.  Defendant  held  entitled  to  recover  on 
counterclaim  in  action  for  price  of  timber,  not 
only  for  standing  trees,  but  also  for  staves 
made  from  other  trees  which  he  was  prevented 
from  removing.— Lang  v.  Bach  (Ky.)  18& 

{3.  In  an  action  for  tiie  price  of  timber, 
instructions  held  erroneous  as  calculated  to  mis- 
lead and  confuse  the  jury.— Lang  v.  Bach  (Ky.) 
188. 

I  15.  Deduction  from  a  log  driver's  compen- 
sation under  a  contract  held  improper. — Jones 
Lumber  Co.  v.  Howard  (Ky.)  133. 

LOOKOUTS. 

From  trains,  see  Railroads,  |  28& 


See  Snnday. 


LORD'S  DAY. 
LOSS. 


Of  goods  by  carrier,  see  CJarriers,  {g  110-134, 


«  go 
177. 


LOTTERIES. 


Matters  relating  to  wages  and  gambling  in  gen- 
eral, see  Gaming. 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Annexation  to  real  property,  see  Fixtures. 
Dangerous  machinery,  liability   of  master  for 

injuries  to  servant,  see  Master  and  Servant, 

i(  235,  236. 
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MAGISTRATES. 

See  JoBtJcea  of  the  Peace. 

MAIL  CLERKS. 

Allowance  to  surriviog  wife  of  railway  clerk 

from  pension  money,  see  Executors  and  Ad- 

ministratom,  g  181. 
Pensions   to   iegal    representatives    of   railway 

clerks  killed  while  in  service,  see  Pensions, 

«2. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALiCL 

Element  of  homicide,  see  Homicide,  |{  156-158. 
Element  of  libel  or  slander,  see  Lioel  and  Slan- 
der, $1  51,  101. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

Wrongful  attachment,  without  malice,  see  At- 
tachment, §S  368-377. 

H.  WANT  OF  PROBABLE  CAUSE. 

§  20.  Probable  cause  which '  will  relieve  a 
prosecutor  from  liability  is  a  belief  by  him  in 
the  guilt  of  the  accused,  based  on  circumstances 
sufficiently  strong  to  induce  such  belief  in  the 
mind  of  a  reasonable  and  cautious  man. — Wil- 
keraon  t.  McOhee  (Mo.  App.)  585. 

i  24.  A  plea  of  icnilt^,  afterwards  withdrawn 
and  followed  by  acquittal,  held  not  necessa- 
rily a  bar  to  a  suit  for  malicious  prosecution. — 
Holtman  v.  Bullock  (Ky.)  480. 

i  24.  Q%ough  a  finding  by  a  grand  jury  in 
an  indictment  is  prima  facie  evidence  of  prob- 
able cause,  a  defendant  may  still  be  liable  when 
the  indictment  is  quashed  without  a  trial  on 
the  merits.— Wilkerson  v.  McGhee  (Mo.  App.) 
595. 

I  24.  Where  the  defendant  in  malicious  pros- 
ecution acted  maliciously  in  procuring  an  in- 
dictment, where  he  knew  there  was  no  prob- 
able cause  for  such  charge,  that  an  indictment 
was  returned  without  false  testimony  will  not 
relieve  the  defendant  of  responsibility.— Wilker- 
son T.  McGhee  (Mo.  App.)  595. 

V.  ACTIONS. 

Distribution  of  damages  as  community  proper- 
ty, see  Husband  and  Wife,  |  27a 

Hearsay  evidence,  see  Evidence,  {  317. 

Res  gesta;,  see  Evidence,  {  123. 

Right  of  action  as  community  property,  see 
Husband  and  Wife,  |  273. 

Survival  of  causes  of  action,  see  Abatement 
and  Revival,  {  54. 

I  49.  In  an  information  for  malicious  pros- 
ecution, a  penernl  averment  of  want  of  prob- 
able cause  IS  sufficient,  and  it  is  not  necessary 
to  allege  facta  tending  to  the  proof  thereof. — 
Wilkerson  v.  McGhee  (Mo.  App.)  586. 

I  49.  In  an  action  for  malicious  prosecution, 
it  was  not  necessary  for  plaintiff  to  allege  that 
witnesses  before  the  grand  jury  testified  falsely, 
where  the  defendant  maliciously  and  without 
probable  cause  charged  plaintiff  before  the 
grand  jury  with  a  crime  upon  which  an  indict- 
ment was  returned. — Wilkerson  v.  McGhee  (Mo. 
App.)  595. 

{60.  Certain  evidence  held  admissible  in  an 
action  for  malicious  prosecution  to  show  that 
defendant  had  not  communicated  all  of  the 
facts  to  the  county  attorney,  on  whose  advice 


plaintiff  was  arrested.— Missouri,  E.  &  T.  By. 
Go.  of  Texas  t.  Groseclose  (Tex.  Civ.  App.) 
786. 

i  72.  Instruction  in  an  action  for  malicious 
prosecution  held  correct. — Missouri,  K.  &  X. 
I^.  Co.  of  Texas  t.  (Sroseclose  (Tex.  Civ.  App.) 

MANDAMUS. 

H.   SUBJECTS   AND  FUBFOSES   OF 
BELIEF. 

(A)  Aeta  and  Proeeedlnv*  of  Covrts, 
Jiidarea>  «nd  Jadlelal   Ofllcers. 

{  31.  Where  the  court  granting  a  prelimi- 
nary injunction  deliberately  refuses  to  further 
proceed  with  the  case,  the  parly  enjoined  may 
by  mandamus  compel  a  hearing. — Ex  parte 
Roper  (Tex.  Cr.  App.)  334. 

(B)  Acts   and  Proeeedinar*  of  Pnblle  00- 
eera  and  Board*  and  Maniclpalltiea. 

i  76.  Under  Ky.  St.  |  4313  (Russell's  St.  | 
5446),  providing  that  the  fiscal  courts  in  coun- 
ties *'may"  appoint  road  supervisors,  the  duty 
of  the  court  is  discretionary,  and  hence  not  sub- 
ject to  control  by  mandamus. — O'Connor  v. 
Weissinger  (Ky.)  1127. 

I  107.  Under  Civ.  Code  Prac.  |  477,  manda- 
mus is  the  proper  remedy  to  compel  action  on 
the  part  of  a  fiscal  court— O'CJonnor  v.  Weis- 
singer (Ky.)  1127. 

m.  JUBISDIOTION.      PBOOEEDINOS, 
ANB  BELIEF. 

I  176.  Under  Civ.  Code  Prac.  {{  474-477,  a 
wnt  of  mandamus  against  a  fiscal  court  will 
only  compel  action,  without  interference  with 
its  judicial  discretion.— O'Connor  t.  Weissinger 
(Ky.)  1127. 

MANDATE. 

See  Mandamus. 

To  lower  court  on  decision  on  appeal  or  other 

proceeding  for  review,  see  Appeal  and  E<rror, 

18  1195-1214. 

MARITAL  RIGHTS. 

See  Husband  and  Wife. 

MARK. 

See  Trade-Marks  and  Trade-Names. 

MARRIAGE. 

See  Bigamy;  Divorce ;  Husband  and  Wife. 
Of  ward  affecting  guardianship,  see  Guardian 
and  Ward,  i  ^. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 
E)zecution  of  power  by  will,  see  Wills,  f  76. 
Testamentary  capacity  of  married  women,  see 
Wills,  S  28. 

MASTER  AND  SERVANT. 

I.  THE   RELATION. 

(A)  Creation   and  Bxlat«n««. 

Employment  of  agents,  see  Principal  and  Agent, 
8  22. 

(C)  Tarmlnation   and  Diacharace. 

{  24.  Bankruptcy  of  a  master  during  the 
term  of  a  servant's  employment  held  a  breach  of 
the  contract,  entitling  the  servant  to  recover  the 
full  amount  of  the  balance  of  his  salary  for  the 
remainder  of  the  term  on  bis  being   unable  to 
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secure   employment   during   such   period. — Cou- 
turie  V.  Roenscb  (Tex.  CSr.  App.)  413. 

$  30.  An  employ^  held  gm\tj  of  miscondnct 
justif.Ting  bis  discliarpe.— Wade  v.  William 
Barr  Dry  Goods  Co.  (Mo.  App.)  1084. 

8  39.  A  plea  in  an  action  for  the  wrongful 
discharge  of  an  employfi  held  to  state  facts 
justifying  the  .  discharge. — Wade  v.  William 
Barr  Dry  Goods  Co.  (Mo.  App.)  1084. 

m.   MASTER'S    I.IABIUTT    FOR    IN< 
JURIES   TO   SERVANT. 

Statutory  actions  for  death,  see  Death,  {$  33- 
104. 

(A)  Nature  and  ISztent  in  General. 

Release  after  injury,  see  Release,  §  29. 

§  89.  A  master  is  not  liable  for  negligent 
injuries  to  a  servant,  unless  the  servant  at  the 
time  was  engaged  in  the  i)erformance  of  a  duty 
within  the  scope  of  his  employment. — Chamlee 
T.  Planters'  Hotel  Co.  (Mo.  App.)  123. 

I  90.  To  authorize  a  recovery  for  personal 
injuries  to  a  servant,  held  only  necessary  to 
show  that  a  reasonably  prudent  man  would 
have  anticipated  some  like  injury. — St.  Louis, 
S.  F.  &  T.  R.  Co.  V.  Taylor  (Tex.  Civ.  App.) 
819. 

I  95.  Act  March  18,  1008  (Ky.  St.  §  331a, 
snbsecs.  1,  2,  11  [Russell's  St.  ${  32.37,  3238, 
3247]),  restricting  employment  of  children,  con- 
strued.—Casperson  V.  Michaels  (Ky.)  200. 

§  06.  Facts  stated  held  no  defense  to  suit 
for  injury  to  a  child  employed  in  a  laundry  in 
violation  of  Act  March  18,  1908  (Ky.  St.  { 
331a,  subsec.  11  [Russell's  St.  f  3247]).— Cas- 
person V.  Michaels  (Ky.)  200. 

§  96.  Employment  of  a  child  in  violation  of 
Act  March  18,  1908  (Ky.  St.  f  331a,  subsec. 
11  [Russell's  St.  I  3247])  held  the  proximate 
cause  of  her  injury.— Casperson  t.  Michaels 
(Ky.)  200. 

(B)  Toola,  Maelilnery,  Appllancea,  and 
Places  for  Work. 

§§  101,  102.  A  telephone  company  owed  a 
lineman  the  duty  to  use  reasonable  care  to  fur- 
nish him  a  reasonably  safe  place  and  appliances 
in  and  with  which  to  labor. — Anglea's  Adm'x  v. 
East  Tennessee  Telephone  Co.  (Ky.)  110. 

§  107.  Rule  as  to  employer's  duty  to  provide 
a  safe  ijlace  of  work,  stated. — Lantry-Sharpe 
Contracting  Co.  v.  McCracken  (Tex.  Civ,  App.) 
3(!3. 

S  111.  Facts  held  to  show  negligence. — Louis- 
ville &  X.  R.  Co.  V.  McMillen  (Ky.)  183. 

§  118.  A  master  held  liable  for  injuries  to  a 
servant  employed  in  a  mine  under  the  safe 
place  to  work  rule. — Tx>ne  Star  Lignite  Mining 
Co.  T.  Caddell  (Tex.  Civ.  App.)  841. 

(C)  Methods  of  Work,  Rales,  and  Orders. 

§  137.  A  railroad  company  held  not  liable 
for  negligence  in  the  death  of  a  section  hand, 
struck  by  a  switch  engine  and  cars  while  at 
work  on  the  track  in  a  railroad  yard. — Gin- 
noehio  v.  Illinois  Cent.  R.  Co.  (Mo.  App.)  120. 

§  137.  A  railroad  company  assumes  no  obli- 
gations to  warn  section  hands  of  approaching 
trains,  or  otherwise  look  out  for  their  well-be- 
ing, except  where  they  are  actually  speu  to  be 
in  peril  and  oblivious  to  threatened  danger. — 
(iinnochio  y.  Illinois  Cent.  It.  Co.  (Mo.  App.) 
129. 

I  143.  "Et  cetera,"  as  used  in  a  railroad 
rule,  defined.— Louisville  &  K.  R.  Co.  v.  Sewell 
(Ky.)  1(52. 

i  145.  A  railroad  rule  held  to  require  cau- 
tion to  be  exercised  immediately  on  seeing  the 


signal.— Louisville  &  N.  R.  Co.  v.  Sewell  fKy.) 
lt>2. 

I  149.  The  foreman  of  a  bridge  crew  hfid 
to  have  had  a  right  to  assume  that  a  menilier 
of  the  crew  would  conduct  himself  as  an  ordi- 
narily prudent  person  would. — Myers  v.  Texas 
&  P.  Ry.  Co.  (Tex.  Civ.  App.)  814. 

(D)   'Warning   and   InstrnctInK   Serraat. 

{  l.'>3.  An  employer  need  not  warn  an  em- 
plo}-£  against  dangers  incident  to  the  work, 
where  the  latter  has  represented  himself  to  be 
competent. — Lantry-Sharpe  Contracting  Co.  v. 
McCracken  (Tex.  Civ.  App.)  303. 

§  134.  Under  the  circumstances,  held  that 
an  employer  was  not  boand  to  warn  an  em- 
ployg  of  the  dangers  attendant  upon  oil  beins; 
upon  the  floor  of  the  room  in  which  the  em- 
ploy€  worked ;  the  latter  being  familiar  there- 
with.— Dallas  Oil  &  Refining  Co.  v.  Carter 
(Tex.  Civ.  App.)  418. 

I  15.">.  Obligation  of  master  to  warn  a  serv- 
ant, stated.— Chicago,  R.  I.  &  P.  Ry.  Co.  t. 
Grubbs  (Ark.)  636. 

(B)  Fellow  Servants. 

$  185.  In  an  action  by  a  brakeman  against  a 
railroad  company,  where  a  conductor  violated 
a  rule  of  the  company,  held,  that  liis  act  was 
that  of  a  vice  principal  and  not  of  a  fellow 
servant.- Ijouisville  &  N.  R.  Co.  t.  Ilardy 
(Ky.)  899. 

i  185.  Orders  given  by  a  directing  employ^ 
held  those  of  the  employer. — Lantry-Shariie  Con- 
tracting Co.  V.  McCracken  (Tex.  Civ.  App.)  3<*J. 

I  ISO.  Riile  as  to  who  are  vice  principals 
stated. — Lantry-Sharpe  Contracting  Co.  t.  Mc- 
Cracken (Tex.  Civ.  App.)  363. 

§  190.  A  servant's  foreman  held  guilty  of 
negligence  which  was  the  proximate  cause  of 
the  injury. — Headrick  v.  H.  D.  Williams  Coop- 
erage Co.  (Ark.)  937. 

§  190.  A  vice  principal's  knowledge  of  an 
employe's  incompetency  is  imputed  to  the  em- 
ployer.— ^Roberts  v.  Wabash  R.  Co.  (Mo.  App.) 

89. 

I  190.  If  a  vice  principal  in  hearing  a  negli- 
gent order  given  permits  it  to  be  obej-ed.  he 
thereby  makes  it  his  own. — Lantry-Sharpe  Con- 
tracting Co.  V.  McCracken  (Tex.  Civ.  App.)  3«>j. 

i  190.  Rule  as  to  when  a  vice  principal  be- 
comes a  fellow  servant  stated. — Lantry-Shariie 
Contracting  Co.  v.  McCracken  (Tex.  Civ.  App.) 
363. 

i  191.  A  sectionband  shoveling  cinders  from 
a  car  can  recover  for  the  slight  negligence  of 
those  in  charge  of  an  engine  which  bumped  into 
the  car. — Illinois  Cent.  R.  Co.  v.  Mayes  (Kv.) 
436. 

{  201.  W^here  the  negligence  of  the  master 
concurs  with  the  negligence  of  the  servant,  tlie 
master  is  liable. — Consumers'  Lignite  C«.  v. 
Cameron  (Tex.  Civ.  App.)  283. 

(F)  Risks  Assumed  by  Serrant. 

J!  203.  A  servant  assumes  all  the  ordinary 
risks  of  his  employment. — Louisville  &  N.  R. 
Co.  V.  McMillen  (Ky.)  185. 

§  203.  A  servant  may  assume  that  the  mas- 
ter has  furnished  reasonably  safe  appliances 
for  him  to  use,  and  he  need  not  inspect  them 
before  using  them. — St  Louis,  S.  F.  &  T.  R. 
Co.  V.  Taylor  (Tex.  Civ.  App.)  810. 

§  206.  The  risks  assumed  by  a  servant  stat- 
ed.— M.ver3  t.  Texas  &  P.  Ry.  Co.  (Tex.  Civ. 
App.)  814. 

i  216.  A  servant  does  not  assume  risks  oc- 
casioned by  the  negligence  of  other  servants 
not  his  fellow  servants. — Louisville  &  N.  R.  Co. 
V.  McMillen  (Ky.)  185. 
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$  216.  rialntiff  held  a  fellow  servant  of  oth- 
er employes,  so  that  he  assumeil  the  risk  of  in- 
jury from  their  negliKent  acts.— Trussle  y.  Cin- 
cinnati. N.  O.  &  X.  1'.  Kr.  Co.  (Ky.)  1141. 

i  217.  'Where  the  place  or  worlt  itself  was 
unsafe,  a  servant  voluntarily  engaging  therein, 
\viti»  knowledge  thereof,  assumed  the  risks.— 
Chicago,  R.  I.  &  P.  Ky.  Co.  v.  Grubbs  (Ark.) 

tac. 

§•217.  A  servant  knowing  of  the  methods  of 
work  and  the  place  therefor  held  to  assume  the 
risks  of  the  danijers.— Chicago,  It.  I.  &  P.  Ry. 
Co.  v.  Grubbs  (Ark.)  630. 

i  217.  Doctrine  of  assumption  of  risk,  ap- 
plied.—Oiicago,  R.  I.  &  P.  Ky.  Co.  V.  Grubbs 
(Ark.)  C36. 

S  217,  A  trainman  knowing  of  obstructions 
maintained  by  the  railroad  over  the  track  does 
not  assume  the  risk. — Louisville  &  N.  K.  Co.  v. 
Roe*(Ky.)  437. 

8  217.  A  danger  arising  from  a  defect  in 
machinery  held  not  a  risk  incident  to  the  em- 
ployment.—Chamlee  v.  Planters'  Hotel  Co.  (Mo. 
App.)  123. 

$  217.  An  employe  injured  while  opei-atinj 
a  passenger  elevator  in  the' line  of  his  duty, 
held  not  to  have  assumed  the  risk. — Chamlee  t. 
Planters'  Hotel  Co.  (Mo.  App.)  123. 

§  217.  A  servant,  though  be  owes  no  duty  of 
inspection,  held  not  entitled  to  shut  his  eyes  to 
dangers  obvious  to  the  ordinary  man. — Farmers' 
Cotton  Oil  Co.  V.  Barnes  (Tex.  Civ.  App.)  309. 

{  217.  A  servant  continuing  use  of  lever, 
knowing  defect  therein,  held  to  have  assumed 
the  risk  of  injury  therefrom.— Texas  Co.  v. 
Garrett  (Tex.  Civ.  App.)  812. 

§  217.  Elements  of  assumption  of  risk  by  a 
servant  from  use  of  defective  implements  stat- 
ed.— Texas  Co.  v.  Garrett  (Tex.  Civ.  App.)  812. 

§  217.  Rule  as  to  knowledge  of  servant  on 
question  of  assumption  of  risk  stated. — Lone 
Star  lyignite  Mining  Co.  v.  Caddell  (Tex.  Civ. 
App.)  841. 

S  219.  A  servant  injured  while  attempting  to 
mount  a  car  to  rearrange  creosoted  ties  held  to 
have  assumed  the  risk  of  injury. — Chicago,  R.  I. 
&  P.  Ry.  Co.  v.  Grubbs  (Ark.)  636. 

$  220.  Utile  as  to  assumption*  of  risk  after 
promise  of  master  to ,  renair  defect  .stated. — 
Headrick  v.  H.  D.  Williams  Cooperage  Co. 
(Ark.)  957. 

S  224.  Facts  held  not  to  show  liability  of 
master  for  death  of  a  servant.— Anelen"."  Adm'x 
V.  East  Tennessee  Telephone  Co.  (Ky.)  1119. 

{  226.  Assumption  of  risk  held  not  to  extend 
to  a  risk  due  to  the  master's  negligence.— Cham- 
lee T.  Planters'  Hotel  Co.  (Mo.  App.)  123. 

f  226.  An  employ^  held  not  to  assume  risks 
arising  from  the  employer's  negligence. — TucK- 
er  V.  Mine  La  Motte  Lead  &  .Smelting  Co.  (Mo. 
App.)  1101. 

i  226.  An  employe's  assumption'  of  obvious 
risks  does  not  release  the  employer's  liability 
for  injury  caused  by  the  employer's  interven- 
ing negligence.— Lantry-Sharpe  Contracting  Co. 
V.  McCracken  (Tex.  Civ.  App.)  303. 

(O)  Contrlbatory-  Kesllarence  of  Servant. 

{  227.  An  employ^  sustaining  injuries  from 
bis  own  negligence  cannot  recover.— .\nder8on  v. 
St.  Ix)uis,  Southwestern  Ry.  Co.  of  Texas 
(Tex.)  1175. 

$  231.  An  employ^  held  entitled  to  assume 
that  his  employer  has  properly  performed  his 
duties. — Anderson  v.  St.  Ijouis,  Southwestern 
Ky.  Co.  of  Texas  (Tex.)  117.'). 


i  233.  Rule  as  to  contributory  negligence  of 
a  servant  arising  from  choice  of  ways  stated. 
—Headrick  v.  H.  D.  Williams  Cooperage  Co. 
(Ark.)  957. 

i  234.  A  servant's  knowledge  of  abnormal 
conditions  pertaining  to  the  place  in,  or  the 
appliance  with,  which  he  is  to  work,  must  be 
determined  in  applying  the  law  of  contributory 
negligence,  by  reference  to  the  usual  standard 
of  what  an  ordinarily  prudent  person  might  do 
under  like  circumstances. — Chamlee  v.  Planters' 
Hotel  Co.  (Mo.  App.)  123. 

f  235.  A  fence  gang  foreman  held  negligent 
in  failing  to  keep  a  lookout  for  an  open  switch. 
—Anderson  v.  St.  Louis,  Southwestern  Ry.  Co. 
of  Texas  (Tex.)  1175. 

I  235.  The  duty  of  a  fence  gang  foreman 
operating  a  hand  car  in  yards  to  keep  a  lookout 
for  open  switches,  stated. — Anderson  v.  St.  Lou- 
is, Southwestern  Ry.  Co.  of  Texas  (Tex.)  1175. 

S  235.  A  servant  employed  as  oiler  in  a  mill 
held  not  required  to  inspect  to  ascertain  wheth- 
er set  screws  are  exposed  and  dangerous. — 
Farmers'  Cotton  Oil  Co.  v.  Barnes  (Tex.'  Civ. 
App.)  369. 

§  236.  A  section  band  killed  by  a  switch  en- 
gine while  at  work  on  the  track  in  a  railroad 
yard  held  guilty  of  contributory  negligence.— 
Oinnochio  v.  Illinois  Cent.  R.  Co.  (Mo.  App.) 
1-29. 

{  236.  So  far  as  section  hands  are  concern- 
ed, the  railroad  is  regarded,  under  the  law,  as 
entitled  to  a  clear  track,  and  the  sectionmen 
are  required  to  look  out  for  their  own  safety. 
—Oinnochio  v.  Illinois  Cent.  R.  Co.  (Mo.  App.) 
129. 

(H)  APtlona. 

Instructions   on  weight  of  evidence   in   action 

for  injuries,  see  Trial,  {  194. 
Request  for  instructions  in  action  for  injuries, 

see  Trial,  i  260. 

i  264.  The  variance  between  the  petition, 
in  an  action  for  injuries  to  a  servant,  and  the 

groof,   field   required   to   be  disregarded,   under 
ev.  St.  1909,  |§  1846,  1847.— Chamlee  v.  Plan- 
ters' Hotel  Co.  (Mo.  App.)  123. 

i  2(>5.  Burden  of  proof  in  an  action  for  in- 
juries to  a  servant  stated. — Louisville  &  N.  R. 
Co.  T.  McMillen  (Ky.)  185. 

I  270.  In  an  employe's  action  for  personal 
injuries  by  falling  into  machinery,  evidence  held 
inadmissible  that  plaintifiTs  superintendent  di- 
rected a  platform  to  be  built  after  plaintiff's 
injuries,  in  order  to  prevent  others  from  falling 
where  he  fell.— Dallas  Oil  &  Refining  Co.  v. 
Carter  (Tex.  Civ.  App.)  418. 

S  270.  An  objection  to  certain  evidence  held 
without  merit. — Lone  Star  Lignite  Mining  Ca 
V.  Caddell  (Tex.  Civ.  App.)  841. 

S  273.  In  an  action  for  the  death  of  an  em- 
ploy£  while  operating  a  passenger  elevator,  cer- 
tain evidence  as  to  the  meaning  of  a  word 
among  the  employes  about  the  elevator  held 
properly  receive<l.— Chamlee  v.  Planters'  HoJt«l 
Co.  (Mo.  App.)  123. 

i  276.  Evidence  held  to  sustain  recovery  for 
injury  to  a  miner,  on  the  theory  that  it  was 
caused  by  negligent  maintenance  of  a  track. — 
Tucker  v.  Mine  La  Motte  Lead  &  Smelting  Co. 
(Mo.  App.)  1101. 

i  278.  Where  a  servant  in  a  car  was  injured 
by  the  jar  from  the  engine  bumping  into  it. 
evidence  held  a  finding  that  the  neirliKence  was 
gross.- Illinois  Cent.  R.  Co.  v.  Mayes  (Ky.) 
436. 

{  278.  In  an  action  for  the  death  of  a  miner 
owing  to  the  caving  in  of  the  roof  of  a  room 
in  a  mine,  evidence  held  to  warrant  a  finding 
that  deceased  was  killed  because  of  the  unsafe 
condition  of  the  place  where  he  was  at  work. 
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which  condition  was  due  to  defendant's  negU- 
gent  failure  to  prop  the  roof.— Lone  Star  Lig- 
nite Mining  Go.  r.  Caddell  (Tex.  Civ.  App.) 
841. 

i  279.  Bridence  held  not  to  show  that  the 
foreman  of  a  bridge  crew  was  negligent  in  di- 
lecting  the  crew  to  remove  a  hand  car  on  the 
track  in  front  of  an  approaching  train. — Myers 
T.  Texas  &  P.  Ry.  Co.  (Tex.  Civ.  App.)  814. 

S  282.  A  railroad  engineer  held  guilty  of 
gross  negligence  in  running  into  a  hand  car  on 
the  track. — Louisville  &  N.  R.  Co.  v.  Sewell 
(Ky.)  162. 

{  284.  In  an  action  for  injuries  to  an  em- 
ployi  by  the  fall  of  an  elevator,  evidence  held 
to  justify  a  finding  that  the  employe  was  at 
the  time  acting  within  the  scope  of  his  em- 
ployment.—Cbamlee  V.  Planters'  Hotel  Co.  (Mo. 
App.)  123. 

i  286.  In  an  action  for  Injuries  to  a  rail- 
road track  foreman  in  a  collision  between  his 
hand  car  and  a  following  passenger  train,  de- 
fendant's negligence  held  properly  submitted  to 
the  jury.— Louisville  &  N.  R.  Co.  t.  Sewell 
(Ky.)  162. 

§  286.  (instruction  and  application  of  rail- 
road rules  offered  in  evidence  lu  an  action  for 
injuries  to  a  servant  held  for  the  court. — Louis- 
ville &  N.  R.  Co.  v.  Sewell  (Ky.)  162. 

S  286.  In  an  action  for  personal  injuries  re- 
ceived by  a  train  brakeman,  the  question  of  the 
railroad  8  negligence  held  under  the  evidence  to 
be  one  for  the  jury. — Louisville  &  N.  R,  Co. 
V.  Roe  (Ky.)  437. 

f  286.  Whether  a  street  railway  company 
was  negligent  in  maintaining  a  pole  near  the 
track  held  a  jury  question,  in  an  action  for  in- 
jury to  a  conductor  struck  by  the  pole. — Tewks- 
bury  V.  Metropolitan  St  Ry.  C!o.  (Mo.  App.) 
682. 

I  286.  Evidence  in  a  servant's  action  for 
injuries  held  not  to  raise  an  issue  as  to  the  ab- 
sence of  a  target  from  a  switch. — Anderson  v. 
Ht.  Louis  Southwestern  Ry.  Co.  of  Texas 
(Tex.)  1175. 

{  286.  In  an  action  by  a  track  surfacer  for 
injuries  at  a  switch  caused  by  collision  of  a 
"shay"  engine  and  log  car  on  which  plaintiff 
was  riding,  evidence  held  sufficient  to  go  to  the 
jury  on  the  question  of  negligence  of  defend- 
ant.— Howard  v.  Waterman  Lumber  &  Supply 
O.  (Tex.  Civ.  App.)  387. 

I  286.  In  an  action  for  the  death  of  a  mem- 
ber of  a  bridge  crew  who  was  struck  by  a  lo- 
comotive while  attempting  to  remove  a  hand 
car  from  the  track  in  front  of  an  approaching 
train,  held  a  question  for  the  jury  whether 
those  in  charge  of  the  train  were  negligent. — 
Myers  t.  Te.xas  &  P.  Ry.  Co.  (Tex.  Civ.  App.) 
814. 

I  288.  Whether  a  street  railway  conductor 
assumed  the  risk  of  being  struck  by  a  pole 
near  the  track  held  a  jury  question. — Tewks- 
bury  T.  Metropolitan  St.  Ry.  Co.  (Mo.  App.) 
682. 

§  288.  Whether  a  servant  injured  by  being 
caught  by  an  unguarded  set-screw  in  a  revolv- 
ing shaft  knew  of  the  screw,  or  whether  in 
the  course  of  his  work,  be  must  have  known 
thereof  or  of  the  danger  incident  thereto,  held 
for  the  jury.— Farmers'  Cotton  Oil  Co.  v.  Barnes 
(Tex.  Civ.  App.)  369. 

I  288.  In  an  action  by  a  track  surfacer  for 
injuries  at  a  switch,  caused  by  collision  of  a 
"shay"  engine  and  log  car  on  which  plaintiff 
was  riding,  evidence  held  to  make  the  question 
of  assumption  of  risk  one  for  the  jurv. — How- 
ard V.  Waterman  Lumber  &  Supply  Co.  (Tex. 
Civ.  App.)  387. 


i  28S.  The  question  of  assumption  of  risk 
held  one  for  the  jury.— Lone  Star  Lignite  Min- 
ing Co.  T.  Caddell  (Tex.  Civ.  App.)  841. 

i  288.  In  an  action  for  injuries  to  a  servant, 
held  a  question  for  the  jury  whether  he  was 
guilty  of  contributory  negligence. — Headriok  t. 
H.  D.  Williams  Cooperage  Co.  (Ark.)  957. 

f  289.  Whether  a  street  railway  conductor, 
struck  by  a  poli  near  the  track,  was  negligent. 
held  a  jury  question. — ^Tewksbury  v.  Metropoli- 
tan St.  Ry.  Co.  (Mo.  App.)  682. 

J^  289.  In  an  action  for  injury  to  a  workman. 
d  uroper  to  refuse  a  peremptory  instruction 
on  the  theory  that  plaintiff  had  represented 
himself  to  he  experienced.— Lantry-Sharpe  Con- 
tracting CV).  V.  McCracken  (Tex.  Civ.  App.)  363. 

I  289.  In  an  action  by  a  track  surfacer  for 
injuries  at  a  switch  caused  by  collision  of  a 
"shay"  engine  and  log  car  on  which  plaintiff 
was  riding,  evidence  held  sufflcient  to  go  to  the 
jury  on  the  question  of  contributory  neglixenre 
of  plaintiff.— Howard  v.  Waterman  Lumber  & 
Supply  Co.  (Tex.  Civ.  App.)  387. 

I  289.  Evidence  in  an  action  for  death  of  a 
railway  trackman  struck  by  a  oar  held  suffi- 
<9ent  to  go  to  the  jury  on  an  issue  of  discovered 
peril. — ^Hardin  v.  St.  Louis  Southwestern  Ry. 
Co.  of  Texas  (Tex.  Civ.  App.)  408. 

8  289.  The  question  of  contributory  negli- 
gence was  one  for  the  jury.— Lone  Star  Lignite 
Mining  Co.  v.  Caddell  (Tex.  Civ.  App.)  841. 

i  291.  An  instruction  that  a  miner  injured 
should  not  have  pushed  a  car  with  his  back 
toward  it  held  properly  refused. — Tucker  v. 
Mine  La  Motte  Lead  &  Smelting  0>.  (Mo.  App.) 
1101. 

S  291.    A   charge  in  an  action  for  injuries 

to  a  servant,  which  presents  affirmatively  tbe 
servant's  theory  of  the  case,  should  not  also 
require  the  jury  to  find  for  plaintiff  that  be  was 
not  guilty  of  contributory  negligence  and  had 
not  assumed  the  risk.— Farmers'  Cotton  Oil  Co. 
V.  Barnes  (Tex.  Civ.  App.)  369. 

{  291.  In  an  action  for  injuries  to  a  servant, 
an  instruction  held  not  objectionable  as  not  re- 
quiring the  servant  to  use  ordinary  care  to  see 
whether  the  appliances  were  reasonably  safe.^ 
Farmers'  Cotton  Oil  Co.  v.  Barnes  (Tex.  Gy. 
App.)  369. 

8  291.  In  aB  action  for  injuries  to  a  servant, 
the  refusal  to  give  a  charge  Ae/d  proper  t>ecause 
not  justified  by  the  evidence. — Farmers'  Cot- 
ton Oil  0>.  T.  Barnes  (Tex.  Civ.  App.)  368. 

i  291.  Where  the  evidence  in  an  employes 
injury  action  tended  to  show  that  the  injuries 
were  caused  otherwise  than  as  alleged,  held  er- 
ror to  refuse  a  requested  instruction  that,  unless 
the  injuries  were  caused  as  claimed,  the  jury 
should  find  for  defendant — Dallas  Oil  &  Re- 
fining Co.  V.  Carter  (Tex.  Civ.  App.)  4ia 

t'294.  In  an  action  for  injury  to  a  work- 
man, an  instruction  stating  that  the  employ^ 
whose  negligence  caused  tbe  injury  was  a  fel- 
low servant  held  properly  refused. — LantiT- 
Sharpe  Contracting  Co.  v.  McCracken  (Tex. 
Civ.  App.)  363. 

I  295.  In  an  action  for  injuries  to  a  servant 
a  charge  held  to  properly  submit  the  issue  of 
assumption  of  risk.-^armers'  Cotton  Oil  (To. 
V.  Barnes  (Tex.  Civ.  App.)  369. 

{  295.  Charge  as  to  assumption  of  risk  held 
not  to  be  understood  as  instructing  tliat  if 
breaking  of  lever  caused  injury,  the  jury  should 
find  for  defendant,  regardless  of  other  grounds 
of  negligence. — Texas  Co.  v.  Garrett  (Tex.  Civ. 
App.)  812. 

(  296.  In  an  action  by  a  minor  for  injuries 
by  a  car  jumping  a  track,  certain  charge  re- 
quested by  the  plaintiff  and  given  by  the  court 


Topics  &  section  (1)  NUMBERS  la  this  Index  *  Dw.  A  Am.  Dig.  Key  No.  Series,  tt  Reporter  Indues  sgrM 


Digitized  by  VjOOQ  IC 


1287 


INDEX-DIGEST 


KiUtU 


held  not  in  conflict  -with  another  Instruction 
Kiyen.— Consumers'  Lignite  Co.  r.  Cameron 
CTex.  Civ.  App.)  283. 

IV.  UABIUTIES   FOR  INJ1TRIES   TO 
THIKD  FEHSONS. 

Uabilitjr  of  carrier  for  acts  or  omissions  of  em- 
ployta  resulting  in  personal  injury  to  pas- 
senger, see  Carriers,  |  2S3. 

Liability  of  municipal  corporations  for  torts  of 
officers  and  employes,  see  Municipal  Corpo- 
rations, !g  745^747. 

(A)  Aotit  or  Omlaaloaa  of  Serrant. 

Employes  of  railroad  company,  see  Railroads, 
{  281. 

g  302.  A  master  held  not  responsible  for  the 
wrongful  act  of  a  servant  outside  the  scope  of 
his  employment.— Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Rue  (Ky.)  1144. 

I  304.  A  driver,  whose  wagon  crushed  one 
attempting  to  pass  between  it  and  a  wall,  held 
under  no  duty  to  warn  the  injured  man. — Leo- 
pold y.  Newport  Coal  Co.  (Ky.)  1165. 

i  304.  An  electric  light  corporation  held  lia- 
ble under  Rev.  St.  1895.  art.  3017,  cl.  2,  for 
the  negligent  failure  of  an  employ^  to  properly 
inspect  its  wires  and  instrumentalities. — Jaclc- 
sonville  Ice  &  Electric  Co.  v.  Moses  (Tex.  Civ. 
App.)  379. 

(O  Aetlona. 

Instructions  ignoring  evidence  in  action  for  in- 
juries, see  Trial,  }  253. 

§  329.  Where  a  negligent  act  is  charged 
against  a  particular  servant  of  defendant,  the 
allegation  is  regarded  as  specific  rather  than 
general.— Miller  v.  United  Rys.  Co.  of  St. 
Louis  (Mo.  App.)  1045. 

MATERIALS. 

Liabilities  of  sureties  on  bond  of  pnblic  eon- 
tractors,  see  Schools  and  School  Districts, 
8  81. 

Liens  on  real  property  for  materials  furnished, 
see  Mechanics'  Liens. 

MEASURE  OF  DAMAGES. 

See  Damages,  |  95. 

For  fraud,  see  Fraud,  {  69. 

For  injuries  from  flowage,  see  Waters  and  Wa- 
ter Courses,  g  178. 

For  trespass  in  removing  timber,  see  Trespass, 
t  S2. 

MECHANICS'  LIENS. 

n.  BIGHT  TO  I.ISM. 

<0  Ajcreement  or  Consent  of  Owner. 

{  57.  Where  a  conveyance  of  land  was  made 
to  a  husband  and  wife  since  the  married  wo- 
man's act  of  1889  (Rev.  St.  1889,  gg  6856- 
6870),  each  of  the  grantees  is  an  owner  within 
the  mechanic's  lien  laws,  and  may,  by  contract, 
subject  his  or  her  estate  to  a  lien  for  improve- 
ments, though  the  other  does  not  join  in  the 
contract.— Independence  Sash,  Door  &  Lumber 
Co.  V.  Bradfield  (Mo.  App.)  118. 

g  61.  Knowledge  hy  a  trustee  of  a  contract 
for  construction  of  building  held  not  to  preclude 
him  from  conveying  at  the  beneficiary's  request. 
—Williams  v.  Humphrey  (Arlc.)  939. 

i  61.  One  suing  to  enforce  a  lien  for  a 
building  erected  by  him  under  agreement  for 
a  division  of  tlie  net  profits  held  not  entitled  to 
complain  of  the  devolution  of  title  to  the  lots. 
—Williams  v.  Humphrey  (Ark.)  939. 


m.  PBOCEEBIKOS  TO  PERFECT. 

Notice  to  corporate  officer  as  notice  to  corpora- 
tion, see  Corporations,  |  428. 

g  124.  The  service  of  lien  notice  on  one  of 
two  co-owners  of  property  affected  thereby 
held  sufficient  to  hold  his  interest  or  estate 
subject  to  the  lien.— Independence  Sash,  Door 
&  Lumber  Co.  v.  Bradfield  (Mo.  App.)  118. 

i  132.  Under  Sayles'  Ann.  Civ.  St.  1897, 
arts.  3339a,  3339b,  3339c,  providing  for  labor- 
ers' liens  and  time  for  filing  them,  where  plain- 
tiff was  not  to  be  paid  until  cotton  was  sold, 
but  same  was  held  in  sequestration  proceedings, 
and  he  presented  his  account  within  about  two 
weeks  thereafter,  held  that  the  lien  was  pre- 
sented in  time.— Neblett  r.  Barron  (Tex.)  208. 

g  154.  A  lien  notice  verified  by  E.  C.  II.. 
"Secretary,"  is  sufficiently  verified,  as  the  word 
"secretary"  is  merely  descriptive  of  the  official 
title. — Independence  Sash,  Etoor  &  Luml)er  Co. 
T.  Bradfield  (Mo.  App.)  118. 

MEDICAL  EXPERTS. 

Testimony,  see  Evidence,  |g  50C,  528,  548,  660. 

MEDICAL  JURISPRUDENCE. 

See  Physicians  and  Surgeons. 

MEMBERS. 

Of  firmSj  see  Partnership. 
Of  militia,  see  Militia. 

Of  religious  societies,   see  Religious  Societies. 
Of  unlawful   combinations,  rights,  and   liabili- 
ties, see  Monopolies,  {  21. 

MEMORANDA. 

Required  by  statute  of  frauds,  see  Frauds,  Stat- 
ute of,  gg  105-115. 

MENTAL  CAPACITY. 

See  Insane  Persons. 

Opinion  evidence  of  in  dvil  actions,  see  Evi- 
dence, g  478. 

MERGER. 

Of  cause  of  action  in  judgment,  see  Judgment, 
g  619. 

MESSAGES. 

Transmission  and  delivery  of  telegraph  or  tele- 
phone messages,  see  Telegraphs  and .  Tele- 
phones, gg  66,  67. 

METES  AND  BOUNDS. 

See  Boundaries. 


See  Militia. 


MILITARY  LAW. 
MILITIA.  ' 


Liability  of  members  of  militia  for  false  im- 
prisonment, see  False  Imprisonment,  g  7. 

Power  of  court  to  interfere  with  executive  call 
of  militia  into  service,  see  Constitutional 
Law,  g  73. 

g  1.  Under  Ky.  St.  g  267.-?  (RusspII's  St.  g 
4(^6),  the  state  militia  in  active  service  and  in 
every  emergency  is  strictly  subordinate  to  the 
civil  authorities.— Franks  v.  Smith  (Ky.)  484. 

g  15.  A  member  of  the  state  militia  in  active 
service  has  only  the  authority  of  a  peace  officer 
of  the  state,  both  under  Cr.  Code  Prac.  g  36. 
and  under  the  common  law. — Franks  v.  Smith 
(Ky.)  484. 
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i  15.  rnder  Const,  i  00,  Ky.  St.  §9  2672, 
2«>73,  2G74  (Hussell's  St.  1%  4(»5,  4(i9ii,  4(597) 
the  Governor  may  order  out  the  militia  and  di- 
rect their  movements  without  re<iuest  by  any 
eivil  officer,  and  without  placing  them  under  the 
orders  of  the  civil  authorities  in  the  territory 
into  which  they  are  sent. — Franks  ▼.  Smith 
(Ky.)  ■an. 

S  19.  A  member  of  the  state  militia  while 
acting  as  a  soldier  in  active  8er\"ice  is  not  re- 
lieved from  civil  liability  for  his  acts  by  the 
fact  ttiat  he  acted  in  obedience  to  orders  re- 
ceived through  regular  military  channels. — 
Franks  v.  Smith  (Ky.)  484. 

MINES  AND  MINERALS. 

Condemnation  of  property  for  railroad  riBht  of 

way,  see  Eminent  Domain,   §  20. 
Taxation    of   interest   in   mine,    see    Taxation, 

f  C3. 

II.   TITLE,  OONVETAMOES,  AND 
OONTRAOTS. 

(A)  RlfirhtM  and  Remedlea  of  Owner*. 

%  52.  Evidence  htld  iusuStoient  to  authorijse 
a  temporary  injunction  restrniniug  defendant 
from  boring  for  oil  on  land  held  under  n  lease. 
— Simms  v.  Ueisuer  (Tex.  Civ.  App.)  278. 

(C)  Leasea,   I>icens«a,   and  Controeta. 

Fixtures  as  between  landlord  and  tenant,  see 
Fixtures,  §§  15,  27. 

§  70.  Rights  under  a  mining  lease  which  was 
to  become  effective  only  upon  payment  of  a  cer- 
tain sum  by  a  stipulated  time  hrld.  under  the 
evidence,  not  to  be  forfeited. — Stafford  v.  Pin- 
son  (Ky.)  909. 

§  70,  Tlie  acceptance  of  a  check  for  royalty 
containing  a  written  proviso  hrJd  not  to  pre- 
vent recovery  of  balance  of  royalty  provided 
for  in  mining  lease. — Stafford  v.  Pinson  (Ky.) 
900. 

in.   OPERATION    OF    MINES,    QUAR- 
RIES,  AND   WEIXS. 

Trade  fixtures,  see  Fixtures,  §§7,  15,  27,  33. 

(C)  Rlartatu     and     lilabtlltics     Incident     to 
'Workinv 

Liability  of  master  for  injuries  to  servant  from 
defective  or  dangerous  condition  of  mines, 
quarries,  and  excavations,  see  Master  and 
Sen-ant,  i  118. 


See  Infants. 


MINORS. 


MISCONDUCT. 


Of  counsel  at  trial,  see  Criminal  Law,  Si  719- 

728. 
Of  or  affecting  jurors,  ground  for  new  trial,  sec 

Criminal  Law,  f  925. 
Of  trial  judge,  see  Criminal  Law,  {  G55. 

MISJOINDER. 

Of  causes  of  action,  sec  Action,  |§  38,  45. 

MISREPRESENTATION. 

See  False  Pretenses;  Fraud. 

Affecting  validity  of  contract  in   general,   see 

Contracts.  {  94. 
Affecting  validity  of  contract  of  sale,  see  Sales, 

S  38. 
Affecting  validity  of  deed,  see  Deeds,  {  70. 


MISTAKE. 

As  ground  for  equitable  relief,  see  Equity,  {  G. 
In  contract,  see  Contracts,  {  93. 
Id    notice  of  mechanic's   lien,  see   Mechanics' 
Liens,  i  124. 

MODIFICATION. 

Contract  for  public  improvement,  see  Munici* 

pal  Corporations,  |  3o4. 
Of  judgment,  see  Judgment,  §  334. 
Of  requested  instructions,  see  Trial,  §  207. 

MONEY. 

Compensation  for  use,  see  Interest 
Deposits,  see  lianks  and  Banking,  {f  14S-15,'}. 
Ubtaining   money    under   false    pretenses,    see 
False  I'retenscs. 

MONEY  LENT. 

Bill  or  note  given  for  loan  of  money,  see  Bills 

and   Notes. 
Interest  on   loans,   see   Interest. 
Liabilities  of  broker  to  thini  [lerson  aa  to  loans 

and  securities,  sec  Brokers,  {  97. 
Usurious  loans,  see  Usury. 

MONEY  PAID. 

Reoovei-y  of  price  paid  for  land,  see  Vendor 
and  Purchaser,  §{  338-34L 

S  1.  One  voluntarily  paying  another's  debt 
without  any  understanding  for  repayment  can- 
not recover  such  money  from  the  debtor. — 
Cape  Girardeau  Bell  Telephone  Co.  v.  Hamil's 
Estate  (Mo.  App.)  1103. 

MONEY  RECEIVED. 

Recovery  of  price  paid  for  land,  see  Vendor 
and  Purchaser,  jf  338-341. 

IVjONOPOLIES. 
i.  vai.iditt  and  effect  of 

GRANTS. 

Grants  of  special  privileges  or  immunities,  con- 
stitutional prohibition,  see  Constitutional 
Law,  I  205. 

II.  TRUSTS   AMD    OTHER    COMBINA> 

TIONS  IN  RESTRAINT 

OF  TRADE. 

Contracts,  in  restraint  of  trade,  see  Contracts, 

«  117. 
Interstate  commerce  regulations,  see  Commerce, 

I  40. 

{  12.  The  word  "conspiracy"  in  the  anti- 
trust act  of  1903  (Laws  1903,  a  94),  defined.— 
State  V.  Racine  Sattley  Co.  (Tex.  Civ.  App.) 
400. 

S  12.  T'nder  the  anti-trust  act  of  1903  (Laws 
190.'),  c.  94),  restrictions  in  trade  are  prohibited 
without  regard  to  their  immediate  effect  on 
trade.— State  v.  Racine  Sattley  Co.  (Tex.  Civ. 
App.)  400. 

li  21.  Where  an  agreement  in  violation  of  th^ 
anti-trust  law  of  1903  (Laws  1903,  c.  94)  has 
been  made,  and  one  party  pursues  the  course  of 
conduct  agreed  on,  the  law  presume*  that  the 
acts  done  by  him  were  the  result  of  the  agree- 
ment, so  that  the  parties  thereto  are  liable.— 
State  V.  Racine  Sattley  Co.  (Tex.  Civ.  App.) 
400. 

S  30.  A  petition  held  to  charge  a  violation  of 
the  anti-trust  law  of  1903  (Laws  1903.  c.  94>.— 
Ptate   V.  Racine  Sattley  Oo.  (Tex.  Civ.  App.) 

J(H). 
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I  30.  A  petition,  in  an  action  by  the  state 
against  a  foreign  corporation  for  a  violation 
of  the  anti-trust  act  of  1903  (Laws  1903,  c.  04), 
held  to  show,  as  against  a  general  demurrer, 
that  the  transaction  relied  on  was  not  an  inter- 
state transaction,  but  was  subject  to  the  anti- 
trust laws  of  the  state. — State  y.  Racine  Sattley 
Co.  (Tex.  Civ.  App.)  400. 

i  30.  In  an  action  by  tbe  state  for  the  pen- 
alty under  the  anti-trust  law  of  1903  (L^ws 
1903,  c.  04)  for  making  a  contract  in  restraint 
of  trade,  the  fact  that  the  contract  made  an 
exhibit  to  the  petition  contained  certain  blanlvs 
held  not  to  make  the  petition  demurrable. — State 

V.  Racine  Sattley  Co.  (Tex.  Civ.  App.)  400. 

MOOT  QUESTIONS. 

Determination  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  8  1084. 

MORTALITY  TABLES. 

As  documentary  evidence,  see  Evidence,  {  3(>4. 

MORTGAGES. 

As  ossignment  for  creditors,  see  Assignments 

for  Benefit  of  Creditors,  f  14. 
Of   personal  property   in   general,   see   Chattel 

Mortgages. 

I.  REQUISITES  AND  VAI.IDITT. 

(A)   Nature  and  Baaentials  of  Converancea 
aa    Security. 

S  27.  A  deed  to  another  than  the  purchaser 
at  judicial  sale,  with  right  to  the  purchaser  to 
redeem  from  the  grantee  declared  therein.  *fW 
in  effect  an  equitable  mortgage. — Green  v.  Mad- 
dox  (Ark.)  931. 

m.   OONSTRVOTTON  AND  OPERA- 
TION. 

(D)  Uen   and    Priority. 

{  1S6.    Evidence  held  to  show  that  a  mort- 

f;agee  bad  notice  of  a  claim  for  a  mechanic's 
ien,  and  that  such  lien  was  superior  to  the 
mortgage  under  KsT  St.  |  24&3  (Russell's  St.  $ 
2383).— First  Nat'Bank  r.  Chowning  Electric 
Co.  (Ky.)  115C 

IV.  RIGHTS  AND  LIABILITIES   OF 
PARTIES. 

I  187.  Where  a  mortgage  contained  no  res- 
ervation of  the  right  of  occupancy,  the  legal 
title  passed  under  a  mortgage,  and  the  right  of 
possession  follows  the  legal  title. — Wilson  v. 
Rogers   (Ark.)  318. 

I  199.  Statement  of  liability  of  grantee  of 
a  mortgagee  in  possession  for  rent  as  affected 
by  the  betterment  act  (Kirby's  Dig.  §  2754  et 
seq.).— Green  v.  Maddox  (Ark.)  031. 

{  203.  Statement  of  how  far  the  grantee  of 
a  mortgagee  in  possession  was  entitled  to  the 
benefits  of  the  betterment  act  (Kirby's  Dig.  S 
2754  et  seq.).— Green  v.  JMaddox  (Ark.)  931. 

VI.  TRANSFER  OF  PROPERTY  MORT- 

GAGED OR  OF  EQVITT  OF 
REDEMPTION. 

Part  payment  by  purchaser  as  affecting  limi- 
tations, see  Limitation  of  Actions,  {  l.>5. 

{  280.  An  agreement  by  a  grantee  made 
after  purchasing  to  pay  a  mortgage  executed 
by  a  prior  grantee  held  not  to  bind  the  prom- 
isor, if  not  supported  by  a  new  consideration. 
—Erase  t.  Lee  (Mo.  App.)  10. 

Z.  FOREOLOSITRE  BT  ACTION. 

(D)  Llmltatlona  and  l.achea. 

Effect  of  pnrt  payment,  see  Limitation  of  Ac- 
tions, (  155. 


(K)  Dellclency  and  Peraonol  Uabllity. 

§  550.  Mortgage  "deficiency"  defined.— Baih>y 
V.   Block   (Tex.)  323. 

§  056.  Prerequisites  to  recourse  against  a 
mortgagor's  general  property  on  a  deficiency 
stated.— Bailey  v.  Block  (Tex.)  323. 

I  502.  Irregularity  in  selling  a  mortgagor's 
general  property  on  judgment  in  foreclosure, 
under  Rev.  St.  18.05,  art.  1340,  before  exhaust- 
ing the  mortgaged  property,  is  subject  to  col- 
lateral  attack.— Bailey   v.   Block    (Tex.)    323. 

ji  562.  Under  Rev.  St.  1895.  arts.  1340,  2:{4.^ 
i^ale  of  a  mortgagor's  general  property  under 
foreclosure  judgment  before  exhausting  the 
mortgaged  property  held  void.— Bailey  y.  Blo<-k 
(Tex.)  323. 

(O)  Operation   and   EITect. 

8  587.  Where  owners  of  land  are  not  parties 
to  a  foreclosure  suit  against  it,  they  are  not 
concluded  by  the  judgment. — Hayes  v,  Martin 
(Ark.)  020. 

MOTHER. 

See  Parent  and  Child. 

MOTIONS. 

For  particular  purposes  or  relief. 

See  Injunction,  §  158. 

Direction  of  verdict,   see  Trial,   8§  1(59-178. 

Xew  trial,  see  Criminal  Law,  S§  051-958;  New 
Trial.  8  155. 

Presentation  of  objections,  for  purpose  of  re- 
view, see  Appeal  aud  Error,  8  237. 

Quashing  venire,  see  Jury,  8§  ]l(>-]20. 

Relating  to  pleadings,  see  Pleading,  85  343-.0G7. 

Striking  out  evidence,  see  Trial,  |  89. 

MOTIVE. 

As  element  of  first  degree  murder,  see  Homi- 
cide, 8  22. 

Evidence  of.  in  criminal  prosecutions,  see  Hom- 
icide, 8  IOC. 

Power  of  commissioner  taking  deposition  to  de- 
termine good  faith  in  bringing  action,  see 
Depositions,  8  52. 

MOTOR  VEHICLES. 

On  streets,  liabilities  for  injuries,  see  Munici- 
pal Corporations,  8  700. 

Power  of  city  to  prohibit  operation  by  minors, 
see  Municipal  Corporations,  8  703. 

Power  of  fiscal  court  to  purchase  antomobiles 
for  use  of  inspection  of  highways,  see  Coun- 
ties, 8  113. 

MUNICIPAL  CORPORATIONS. 

See  Counties;    Schools  and  School  Districts,  88 

l.S-97. 
I^evee  districts,  see  Levees,  8  ?>• 
Street  railroads,  see  Street  Railroads. 

I.  CREATION.    ALTERATION,    EXIST- 
ENCE, AND  DISSOLUTION. 

Of  counties,  see  Counties,  $  IC. 

(B)  Territorial    Extent    and    Snbdlylalona, 

Annexation,  ConaollAatlon,  and 

Dlvlalon. 

Quo  warranto  to  determine  validity  of  exten- 
sion of  corporate  limits,  see  Quo  Warranto, 
8  57. 

8  29.  Facts  held  to  sustain  a  commission- 
er's conclusion  that  an  ordinance  extending  the 
limits  of  Kansas  City  was  reasonable. — State 
ex  Inf.  Slajor  v.  Kansas  City  (Mo.)  1007. 
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S  29.  Rule  for  determining  the  reasonable- 
ness of  extension  of  city  limits  stated. — State 
er  inf.  Major  v.  Kansas  City  (Mo.)  1007. 

(C)  Aaaendment,  Repeal,  or  Fortetture  of 
Charter,  and   Dlsaolntlon. 

Self-executing    constitutional    provisions,     see 
Constitutional  Law.   i  32. 

§  46.  Const  art.  9,  |  16,  held  to  limit  the 
authority  of  a  city  as  to  the  number  of  voters 
necessary  to  adopt  a  charter  amendment  to 
three-iifths  of  the  qualified  voters  voting  at  the 
election. — State  ex  inf.  Major  v.  Kansas  City 
(Mo.)  1007. 

i  46.  Invalidity  of  Kansas  City  Charter, 
art.  1,  {  17,  with  reference  to  the  majority  re- 
quired to  adopt  an  amendment  as  violating 
Const,  art.  9,  g  16,  held  not  to  invalidate  the 
ordinance  in  toto. — State  ex  inf.  Major  v.  Kan- 
sas City  (Mo.)  1007. 

n.   OOVEBIfMEMTAI.    POWERS    AND 
FVNCTIOKS  IH  OENEBAI.. 

i  58.  Dallas  City  Charter  granted  by  Spec. 
Acts  30th  Leg.  c.  71,  art.  2,  |  1,  par.  2,  relat- 
ing to  the  powers  conferred  thereby,  held  to  add 
nothing  to  the  other  terms  of  the  charter. — 
Southwestern  Telegraph  &  Telephone  Co.  v.  City 
of  Dallas  (Tex.)  321. 


in.  UiGISLATIVE  CONTROL  OF  M1T- 

NICIFAI.   ACTS,  RIGHTS,  AND 

UABII^ITIES. 

I  65.  The  Legislature,  in  creating  municipal 
corporations,  may  provide  for  the  submission  ot 
proper  subjects  by  the  initiative  method  to  the 
electors  of  the  city.— Southwestern  Telegraph  & 
Telephone  Co.  v.  City  of  Dallas  (Tex.)  321. 

I  75.  Effect  of  a  city's  adoption  of  Laws 
1893,  p.  58,  relating  to  sewer  improvements, 
stated.— Hall  v.  City  of  Sedalia  (Mo.)  650. 

IV.  PROCEEDINGS  OF  COVNCII.  OR 
OTHER  GOVERNING  BODT. 

(B)  Ordinance*  and  Vt-Imwu  In  General. 

I  108.  Under  Dallas  City  Charter,  granted  by 
Spec.  Acts  30th  Leg.  c.  71,  art  3,  par.  1 ;  art. 
2,  I  8,  pars.  7.  27 ;  art.  8,  par.  1 ;  and  art  2, 
i  1,  par.  2 — held,  that  an  ordinance  adopted  by 
ihe  electors  under  the  initiative  and  referendum 
method,  regulating  the  rate  of  telephone  charges 
was  Invalid. — Southwestern  Telegraph  &  Tele- 
phone Co.  V.  City  of  Dallas  (Tex.)  321. 

v.  officers,  agents,  and  em« 
pi.ot£s. 

Of  counties,  see  Counties,  {  74. 

(A)  Mnnlnlpal  Officer*  la  General. 

§  167.  As  to  bona  fide  acts  of  honest  agents 
a  city  has  knowledge  through  the  knowledge 
of  its  agents.— City  of  St.  Louis  v.  Ruecking 
{Mo.)  057. 

VX.  PROPERTY. 

i  225.  A  town  held  not  entitled  to  recover 
land  conveyed  in  fid  ot  a  manufacturing  enter- 
prise, because  the  conveyance  was  ultra  vires. — 
Oreen  River  Chemical  Co.  v.  Board  of  Trustees 
of  Town  of  Rockport  (Ky.)  1164. 

VH.   CONTRACTS  IN   GENERA!.. 

Laws   impairing   obligation   of   contracts,   see 

Constitutional  Law,   $   126. 
Of  counties,  see  Counties,  {  113. 


IX.  P1TBUC   ncPROVEMEHTS. 

(A)  Power     to     Make     ImprovemeBta     or 
Grant  Aid  Therefor. 

Special  laws,  see  Statutes,  {  77. 

S  270.  Sess.  Laws  1895,  p.  58,  hdd  to  au- 
thorize construction  of  a  municipal  sewage  dis- 
posal plant.— Hall  v.  City  of  Sedalia  (Mo.)  650. 

I  284.  A  city  council  may  delegate  to  the 
city  clerk  authority  to  sign  special  tax  bilL — 
First  Nat.  Bank  of  Independence  v.  Sbewalter 
(Mo.  App.)  42. 

(O  Contraets. 

t  347.  Under  Rev.  St  1899.  H  6761,  6762 
(Ann.  St.  1906,  p.  3328),  one  famishing  labor 
or  material  to  a  contractor  or  subcontractor 
on  a  public  work  held  entitled  to  sue  on  the 
bond  given  as  required  by  the  statute.— Board 
of  Education  of  City  of  St.  Louis  v.  United 
States  Fidelity  &  Guaranty  Co.  (Mo.  App.)  18. 

S  348.  A  suit  by  a  city  on  the  bond  of  mu- 
nicipal contractors  for  the  expense  of  replac- 
ing defective  tile  under  a  sewer  construction 
contract  held  not  based  on  a  certain  section  of 
the  contract— City  of  St  Louis  v.  Ruecking 
(Mo.)  657. 

§  348.  Suit  by  a  city  on  the  bond  of  sewer 
contractors  for  expense  in  repairing  broken  tile 
held  sufficiently  covered  by  stated  instructions. 
—City  of  St.  Louis  v.  Ruecking  (Mo.)  657. 

I  348.  Whether  substitution  of  loose  earth 
for  sand  in  laying  sewer  pipe  under  a  sewer  con- 
tract was  substantial  compliance  held,  under 
the  evidence,  for  the  jury.---City  of  St  Louis 
T.  Ruecking  (Mo.)  657. 

I  354.  Under  Ky.  St.  SS  3094,  3096  (Russell's 
St  §1  1205,  1207)  a  city  council  committee  held 
powerless  to  modify  a  street  improvement  con- 
tract—City of  Newport  v.  Schoolfield  (Ky.)  503. 

i  359.  The  doctrine  of  substantial  perform- 
ance applies  to  municipal  sewer  construction 
contracts.— City  <^  St  Louis  v.  Ruecking  (Mo.) 
657. 

I  360.  No  implied  promise  to  make  payment 
above  the  contract  price  of  a  street  improvement 
arises  from  acceptance  of  work  with  knowledge 
of  beneficial  changes. — City  of  Newport  v. 
Schoolfield  (Ky.)  503. 

S  3(}5.  A  cit^  held  to  have  waived  a  particu- 
lar brand  of  bnck  required  by  a  street  improve- 
ment contract.— City  of  Newport  v.  Schoolfield 
(Ky.)  503. 

365.  A  city  held  to  have  ratified  its  agents' 
unauthorized  acts  in  permitting  substitution  of 
material  in  laying  pipe  under  a  sewer  contract 
—City  of  St  Louis  v.  Ruecking  (Mo.)  657. 

S  3(S5.  Provision  in  a  municipal  sewer  con- 
struction contract  held  to  preclude  recovery  for 
defects  discovered  in  the  work  after  final  ac- 
ceptance.—City  of  St.  Louis  V.  Ruecking  (Mo.) 
657. 

S  374.  A  street  contractor  held  not  entitled 
to  recover  for  a  city's  breach  of  contract  by  de- 
laying him. — City  of  Newport  v.  Schoolfield  (Ky.) 
503. 

(D)  Damasce*. 

Compensation  or  damages  for  property  taken 
under  power  of  eminent  domain,  see  Eminent 
Domain. 

Error  in  instructions  cured  by  giving  other  in- 
structions in  action  by  owners  of  property  for 
damages,  see  Trial,  §  296. 

S  396.  Special  benefits  that  may  be  consid- 
ered in  the  reduction  of  damages  to  abutting 
property  by  a  change  in  the  grade  of  the  street 
stated.— Powell  v.  City  of  Columbia  (Mo.  App.) 
76. 
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I  404.  An  Instruction,  in  an  action  for  dam- 
tiges  changin);  the  ftrade  of  a  street,  held  not 
erroneous  for  the  use  of  a  word. — Powell  v. 
City  of  Columbia  (Mo.  App.)  76. 

f  404.  In  an  action  for  damages  for  chanc- 
ing the  grade  of  a  street,  the  admission  of  evi- 
dence held  not  erroneous,  tiiough  special  dam- 
ages were  not  pleaded.— Powell  ▼.  City  of  Co- 
lumbia (Mo.  App.)  76. 

(F)  Entoreeaient  of  Asaeaamenta  atnd  8p«> 
elal  Tazea. 

I  5C7.  The  sufficiency  of  the  petition  in  ftn 
action  on  a  special  tax  bill  of  a  city  of  the 
third  class  held  not  affected  by  the  tax  bill  in 
the  petition,  not  reciting  performance  of  some 

Sreliminary    steps    in    the    proceeding.— First 
at  Bank  of  Independence  t.  Shewalter  (Mo. 
App.)  42. 

X.  PfXUCDB  POWHK  AXD  REOUIJi- 
TION8. 

<B)  TloIMIoaa  smd  Bntoreement  o<  Resn- 
latlona. 

Criminal  jurisdiction  of  police  conrt,  see  Crim- 
inal Law,  i  90. 

i  631.  Where  plaintiff  raiding  outside  the 
city  limits  permitted  his  cow  to  wander  with- 
in the  city  limits,  he  was  guilty  of  violating 
an  estray  ordinance  within  the  city.— Tutt  t. 
City  of  Greenville  (Ky.)  800. 

I  636.  Wliere  plaintiff  reaiding  outside  the 
city  limits  permitted  his  cow  to  wander  with- 
in the  city  limits,  he  was  subject  to  prosecu- 
tion in  the  city  police  court  for  violating  an 
ostray  ordinance. — Tutt  v.  City  of  Greenville 
(Ky.)  890. 

I  G42.  A  conviction  of  violating  a  city  ordi- 
nance affirmed  for  noncompliance  with  the  stat- 
tite  and  rules  governing  prosecution  of  civil 
appeals. — City  of  Carutnersrille  t.  Falsgrove 
(Mo.  App.)  1082. 

XI.  USE  AND  REOtniATION  OF  PUB- 
LIC  PLACES,  PROPERTY, 
AND  WORKS. 

Dedication  of  property  to  public  or  to  munici- 
pality, see  Dedication. 

(A)  Streeta  and  Other  Pnlillo  'Waya. 

County  roads,  see  Highways. 
Dedicttion  of,  see  Dedication. 
Injuries  to  persons  on  street  by  collision  with 
street  cars,  see  Street  Bailroads,  U  81-118. 

I  671.  A  city  cannot  authorize  a  street  rail- 
road to  so  use  a  street  as  to  materially  ob- 
struct ingress  and  egress  of  an  abutting  owner. 
— Zimmerman  v.  Metropolitan  St.  Ky.  Co.  (Mo. 
App.)  40. 

f  671.  An  abutting  owner  on  a  street  held 
entitled  to  have  his  ingress  and  egress  not  ma- 
terially obstructed. — Zimmerman  v.  Metropoli- 
Un  St.  By.  Co.  (Mo.  App.)  40. 

S  671.  A  material  obstruction  of  right  of  in- 
gress and  egress  of  an  abutting  owner  on  a 
street  constitutes  a  private  nuisance,  so  that 
he  is  entitled  to  injunction. — Zimmerman  t. 
Metropolitan  St.  By.  Co.  (Mo.  App.)  40. 

S  703.  Under  Sayles'  Ann.  Civ.  St.  1807, 
art.  430,  a  city  held  not  authorized  to  prohibit 
the  operation  of  automobiles  on  the  streets  by 
any  person  under  the  age  of  16  years. — Ex 
parte  Epperson  (Tex.  Cr.  App.)  685. 

f  705.  Duty  stated  of  a  person  as  to  hitch- 
ing a  team  of  horses  near  a  public  thorough- 
fare.—Miller  T.  United  Rys.  Co.  of  St.  Louis 
(Mo.  App.)  1045. 

I  70&  In  an.  action  for  injuries  to  beggar 
caused  by  automobile,  instruction  requested  by 


defendant    held    proper.— Miilsaps    r.    Brogdon 
(Arit.)  632. 

I  706.  There  is  no  presumption  of  negligence 
from  the  fact  that  the  driver  of  an  automobile 
ran  against  a  beggar  on  the  street — Miilsaps  v. 
Brogdon  (Arit.)  632. 

i  706.  A  certain  charge  held  properly  refus- 
ed.— Miller  v.  United  Rys.  Co.  of  St.  Louis 
(Mo.  App.)  1045. 

i  706.  An  instruction  held  not  objectionable 
as  authorizing  a  recovery  for  plaintiff  for  neg- 
ligence not  counted  upon  in  the  pleading. — 
Miller  v.  United  Rys.  Co.  of  St.  Louis  (Mo. 
App.)  1045. 

{  706.  Whether  a  person  has  exercised  rea- 
sonable care  in  hitching  a  team  of  horses  near 
a  public  street  held  a  question  of  fact— Miller 
V.  United  Bys.  Co.  of  St.  Louis  (Mo.  App.) 
1045. 

XIL  TORTS. 

(A)  Kizercljie  ot  Governinentsl  atmd  Corpo- 

rate PoTvera  in  Oenenil. 

§  733.  A  city  held  not  liable  for  injuries  to 
one  whose  horse  was  frightened  by  the  escape 
of  steam  from  a  steam  roller. — Board  of  Coun- 
cil of  City  of  Danville  v.  Fox  (Ky.)  883. 

(  734.  A  city  held  not  liable  to  an  adjoining 
owner  for  damages  arising  from  maintenance 
of  a  prison  as  authorized  by  Ky.  St  f  3290 
(Russell's  St  8  1307)  subsec.  4.— City  of  Bowl- 
ing Green  ▼.  Rogers  (Ky.)  921. 

(B)  Aeta     or     Omtaalonis     of     Ofllcera     or 

Asenta. 

Special  laws,  see  Statutes,  {  77. 

(  745V&.  A  city  is  not  liable  for  negligence 
of  its  officers  in  exercising  its  governmental 
fimctions.— City  of  Bowling  Green  t.  Rogers 
(Ky.)  92L 

{  745ip^.  A  city  is  not  required  to  use  the 
best  or  safest  or  any  particular  means  in  the 
conduct  of  its  governmental  business,  and  haul- 
ing a  refase  wagon  by  a  sprinkler  is  such  busi- 
ness.—City  of  Louisville  v.  Carter  (Ky.)  468. 

I  745^.  In  an  action  against  a  city  for  in- 
juries caused  by  a  refuse  wtigon  attached  to  a 
sprinkling  wagon,  held,  that  the  city  was  not 
liable.— City  of  Louisville  v.  Carter  (Ky.)  468. 

S  747.  In  view  of  Rev.  St  1890,  S|  0067, 
6075  (Ann.  St  1906,  pp.  3049,  3053),  and  the 
Kansas  City  Charter  and  Ordinances  1898, 
art.  10,  g  5,  and  other  provisions,  held,  that 
in  levying  an  assessment  for  park  purposes  the 
city  acted  in  a  governmental  capacity,  so  that 
it  was  not  liable  for  the  failure  of  its  treasur- 
er to  issue  a  certificate  to  a  purchaser  at  a 
sale  of  property  under  an  assessment  levied 
to  maintain  parks  and  boulevards. — Brightwell 
T.  Kansas  City  (Mo.  App.)  87. 

(C)    Defeeta  or   Obstrvctfona  la   Streets 
and  Other  Pnbllo  'Waya. 

8-755.  Under  Sayles'  Ann.  Civ.  St  1807, 
arts.  381.  419,  579,  594,  a  city  held  to  have 
control  over  its  sidewalks  and  liable  for  neg- 
ligence with  respect  thereto.— City  of  Haskell 
V.  Barker  (Tex.  Civ.  App.)  833. 

{  762.  In  an  action  against  a  city  and  con- 
tractor for  injuries  caused  by  falling  into  an 
excavation  in  a  sidewalk,  ftn  Instruction  that 
failure  of  the  city  to  enforce  an  ordinance  re- 
quiring lights  and  barriers  was  not  actionable 
negligence  held  correct. — Ityan  v.  Kansas  City 
(Mo.)  306. 

8  763.  The  care  required  of  cities  in  keep- 
ing their  sidewalks  safe  stated. — City  of  Louis- 
ville v.  Uebelhor  (Ky.)  152. 

8  768.  A  smooth  worn  place  in  a  stone  side- 
walk, about  two  inches  deep,  was  not  such  a 


For  cases  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Indexes  see  same  topic  and  section  ({)  NUMBER 


Digitized  by 


Uoogle 


Municipal  Corps, 


134  SOUTHWESTEaiN  REPORTER 


1292 


defect  as  would  constitute  negligence  by  the 
fity  in  pennittinj;  it. — City  o£  Louisville  v. 
Uebelhor  (Ky.)  152. 

§  800.  In  an  action  against  a  city  for  injuries 
caused  by  falling  into  an  excavation  in  a  side- 
walk, an  instruction  requiring  plaintiff  to  have 
used  ordinary  care  to  liave  discovered  the  de- 
fect held  correct.— Ryan  v.  Kansas  City  (Mo J 
OCO. 

§  818.  Evidence  held  admissible  that  the 
crossing  in  which  a  hole  was  located  was  in 
the  same  condition  at  the  time  of  trial  for  the 
purpose  of  showing  measurements  at  that  time, 
—City   of  Louisville  v.  Uebelhor  (Ky.)  152. 

I  SIS.  In  an  action  for  injuries  from  a  de- 
fective sidewalk  by  tripping  on  loose  boards,  tes- 
timony that  others  had  fallen  by  tripping  on 
such  boards  was  improperly  admitted.— McNeill 
V.  City  of  Cape  Girardeau  (Mo.  App.)  5S2. 

S  818.  In  an  action  for  personal  injuries  re- 
sulting from  a  defective  sidewalk,  evidence  was 
only  admissible  as  to  the  condition  of  the  walk 
in  the  immediate  vicinity  of  the  injury.— Mc- 
Neill V.  City  of  Cape  Girardeau  (Mo.  App.)  582. 

S  818.  In  an  action  for  injuries  from  an 
obstruction  in  a  city  street,  evidence  of  city  of- 
ficers that  they  knew  of  the  obstruction,  and 
had  issued  orders  that  it  be  removed  held  ad- 
missible not  only  to  show  the  condition  of  the 
street,  but  also  notice  to  the  eitv. — City  of  Ft. 
Worth  V.  Lopp  (Tex.  Civ.  App.)  824. 

i  821.  The  question  of  whether  a  sidewalk 
was  in  a  reasonably  safe  condition  for  use  held 
for  tlie  jury.— City  of  Louisville  v.  Uebelhor 
(Ky.)  1.52. 

I  822.  In  an  action  against  a  city  for  in- 
juries from  a  defective  sidewalk,  an  instruction 
as  to  notice  of  the  defect  held  erroneous. — City 
of  Haskell  v.  Barker  {Tex.  Civ.  App.)  833. 

Xin.   FI8CAZ.  MANAGEMENT.  PUB- 

I.IC  DEBT,  SE01TBITIES.  AND 

TAXATION. 

Of  counties,  see  Counties,  §§  1,52-191. 

(B)  Adminlatrndon     In     General,     Apprc»- 
priatlouM,  'Warrantn,  and  Payment. 

fl  8SC.  A  general  creditor  of  a  city  cannot 
subject  to  his  debt  money  applicable  to  cur- 
rent expenses  and  insufficient  therefor. — Cai>i)8 
V.  Citizens'  Nat.  Bank  of  Longview  (Tex.  Civ. 
App.)  80S. 

(C)  Bond*  and  Other  Sccnrltlea,  and  Sink- 

ins  Fnnda. 

i  907.  Act  March  14.  1910  (Laws  1910,  c. 
8),  relating  to  public  hospital  bonds,  held  not 
unconst'tiitional  for  failing  to  expressly  require 
a  two-tliirds  vote  within  Const.  $  157.— Render 
V.  City  of  Louisville  (Ky.)  458. 

(O)  Taxea  and  Other  Revenae,  and  Appli- 
cation Thereof. 

Of  counties,  see  Counties,  i  191. 

XV.  ACTIONS. 

$  lfl.31.  Funds  of  a  city  deposited  In  a  city 
depositary  as  provided  by  law  cannot  be  sub- 
jected to  the  city's  debts  by  garnishment. — 
Capps  V.  Citizens'  Nat.  Bank  of  Longview 
(Tex.  Civ.  App.)  808. 


MURDER. 


See  Homicide. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  S§  C99-82.'5. 


MUTUALITY. 

Of  obligation  of  contract,  see  CJontracts,  {  10. 

NAMES. 

See  Trade-SIarks  and  Trade-Names. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  iS  2G1-280. 

NATIONAL  GUARD. 

See  Militia. 

NAVIGABLE  WATERS. 

Nonnavigable  waters,  see  Waters  and  Water 
Courses. 

I.  BIOKTS  OF  PVBUC. 

Floatage  of  logs  an<l  rafts  in  nonnavigable  wa- 
ters, see  Logs  and  Ix>gging,  §  10. 

NECESSARIES. 

For  wife  and  family,  liabilities  of  husband  or 
wife,  see  Husband  and  Wife,  j  19. 

NECESSITY. 

Ways  of  necessity,  see  Easements,  {  18, 

NEGLIGENCE. 

Causing  death,  see  Death,  §§  3:3-104. 

By  particular  clattet  of  persont. 

See  Brokers,  $  38;  Carriers,  $$  110-134.  l.-.O. 
177,  280-321.  35;i-3.82:  Municipal  Corpora- 
tions, «  7.^3-822;  Railroads,  S$  113.  274- 
282,  288-297,  301-351,  .^58-401,  440.  447. 
485;    Street  Railroads,  §§  81-118. 

Electric  light  or  power  companies,  see  Electric- 
ity. «8  13-10. 

Eniployi-rs,  see  Master  and  Servant.  $S  89-2;Mk 

Kuiployi'S,  liability  for  injuries  to  third  pt-rsoi;--. 
see  Master  and  Servant,  §g  302-329. 

Fellow  servants,  see  Master  and  Servants  SS 
18.J-201. 

Oas  companies,  see  Gas,  $g  17-20. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  §§  6G,  07. 

Condition  or  ute  of  particular  tpcciei  of  prop- 
erty, tcorkx,  machinery,  or  other 
itigtrum  en  ialitte*. 

See  Gas.  U  17-20 :  Railroads.  §S  113,  274-2S2. 
288-297.  301-.351.  3.-)8-401.  44(5.  447.  48.-.; 
Street  Railroads.  |fS  81-118;  Telegraphs  and 
Telephones,  §§  GO,  07. 

Automobiles,  see  Municipal  Corporations,  {  701!. 

Carrier's  premises,  see  Carriers,  i  2S6. 

Conveyances  and  other  means  for  transporta- 
tion of  passengers,  see  Carriers.  8  '!00. 

Railroad  lands  and  structures,  see  Railroads, 
§  113. 

Streets  and  highways,  see  2ilunicipal  Corpora- 
tions, a  755-822. 

Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Servant,  M  101,  102- 
118. 

Use  of  street  by  traveler,  see  Municipal  Cor- 
porations,  I  705. 

Injuriet  to  particular  tpeciet  of  property. 
.\nimals    in   operation  of  railroads,   see  Rail- 
roads. «S  446,  447. 
Goods  shipped,  see  Carriers,  §|  110-134,  177. 

I.   ACTS  OB  OMISSIONS  CONSTmiT. 
INO   irEGLIOENCE. 

<A)  Personal   Conduct  In  General. 

%  1.    One  suing  for  an  injury  negligently  in- 
flicted by  another  held  required  to  show  certain 
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facts.— De  Glopper  ▼.  Nashville  Ky.  &  light 
Co.  (Tenn.)  «00. 

I  4.  "Ordinarv  care"*  defined.— Creamer  ▼. 
Louisville  Ry.  Co.  (K.v.)  103. 

I  4.  "NeRlieenPe"  and  "ordinary  care,"  de- 
fined.—Ixmisville,  H.  &  St.  L.  By.  Co.  v.  Still- 
well  (Ky.)  202. 

S  11.  A  distinction  exists  between  ordinary 
and  intentional  wronsdoing,  in  that  when  will- 
fulness enters  negligence  steps  out;  the  for- 
mer being  characterized  liy  advertence  and  the 
latter  bv  inadvertence.— Christy  v.  Butcher  (Mo. 
App.)  1058. 

<B)  DanircTonii       SnlintanceB.      Mnclilnerjr, 
•tmd  Otiier  Inatrnmentaltties. 

Electricity,  see  Electricity,  §§  lS-19. 

i  23.  On  facts  stated,  hcJd,  in  an  action 
against  a  railroad  company  by  a  minor  for  in- 
juries received  by  jumping  from  a  box  car, 
that  the  doctrine  of  the  turntable  cases  did  not 
apply.— Louisville  &  N.  K.  Co.  v.  Ray  (Tenn.) 
858. 

{  23.  Doctrine  and  theory  of  the  turntable 
cases  held  not  to  apply  to  cars  left  standing 
on  a  railroad  tVack  to  be  loaded  in  the  course 
of  busiuoss.— Louisville  &  N.  R.  Co.  v.  Ray 
(Tenn.)  858. 

i  24.  Plaintiff  held  not  entitled  to  recover 
for  injuries  to  her  thumb  by  defendant's  clerk, 
without  proof  that  the  clerk  knew  or  should 
have  known  that  her  thumb  was  in  a  dangerous 
position  on  a  table  when  he  closed  it.— Greene 
V.  Burns  (Ky.)  1134. 

(C)  Condition  and  Vae  of  Land.  Bnlldlnara> 
and  Otber  Strnctnrea, 

Carrier's  premises,  see  Carriers,  §  280. 

Streets  and  highways,  see  Municipal  Corpora- 
tions, §§  755-822. 

Tools,  macliinery,  appliances,  and  places  for 
work,  see  Master  and  Servant,  li  101,  102- 
118. 

5  32.  A  landowner  owes  a  licensee  no  duty 
to  keep  his  premises  in  a  safe  condition. — Mack 
V.  Houston  E.  &  W.  T.  Ry.  Co.  (Tex.  Civ. 
App.)  840. 

II.  PROXIMATE  CAUSE  OF   INJURY. 

Loss  of  or  injury  to  goods  shipped,  see  Carriers, 
{  123. 

I  56.  The  primary  cause  of  an  injury  may 
be  the  proximate  cause  of  a  disaster,  though  it 
may  operate  through  succesaive  instruments.— 
Pulaski  Gas  Light  Co.  v.  McClintock  (Ark.) 
1189. 

{  50.  Though  in  general,  it  must  appear  that 
an  injury  is  the  natural  and  probable  conse- 
quence of  the  negligence  or  wron^^ful  act,  it  is 
not  necessary  that  the  particular  injury  should 
have  been  foreseen,  in  order  to  render  the  in- 
jury the  proximate  result  of  the  negligence. — 
Pulaski  Gas  Light  Co.  v.  McClintock  (Ark.) 
1180. 

{  61.  If  the  defendant's  negligence  operated 
as  a  contributing  element  proximate  to  the  In- 
jury, it  is  liable,  even  though  such  injury  was 
due  to  an  act  of  God.— South  Side  Realty  Co. 
▼.  St.  Louis  &  S.  V.  R.  Co.  (Mo.  App.)  1034. 

S  61.  Right  to  recover  against  tort-feasors, 
stated.— Miller  v.  United  Rys.  Co.  of  St.  Louis 
(Mo.  App.)  1045. 

{  01.  Where  an  injury  results  from  negli- 
gence of  another,  such  negligence  is  deemed  the 
proximate  cause!  though  it  occurs  with  negli- 
gence of  another  independent  actor  interveniii,; 
subsequently  thereto. — Miller  v.  United  Rys.  Co. 
•of  St.  I>ouis  (Mo.  .\pp.)  104.". 


m.  CONTRIBVTORT  NEOUOENCE. 

Of  owner  of  land  damaged  by  spread  of  John- 
son grass,  see  Agriculture,  \  8. 

Of  owners  of  goods  lost  or  injured  in  course  of 
transportation,  see  Carriers,  §  121, 

Of  passengers,  see  Carriers,  §f  327-347. 

Of  person  injured  by  defects  or  obstructions  in 
street,  see  Municipal  Corporations,  $  800. 

Of  person  injured  by  electricity,  see  Electricity, 
S  18. 

Of  person  injured  by  escape  of  gas,  see  Gas, 


I  10. 
Of  1 


person  injured  by  operation  of  railroad,  see 

ttailroadsj  SS  278,  320-332,  381. 
Of  j)erson   injured   on   or  near  street  railroad 

tracks,  see  Street  Railroads,  g  98. 
Of  servants,  see  Master  and  Servant,  §{  227- 

236,  280.  296. 

(A)  PemonM  Injured  in  General. 

S  83.  It  is  snfBcient  to  sustain  a  recovery 
under  the  doctrine  of  discovered  peril  that, 
when  the  peril  was  discovered,  the  injury  could 
be  avoided  by  tlie  use  of  the  agencies  at  band, 
— Gehring  v.  Galveston  Electric  Co.  (Tex.  Civ. 
App.)  288. 

(C)  Impnted  Neicllarence. 

§  92.  The  fact  that  a  motorman  of  a  street 
car  crossing  a  railroad  track  failed  to  exercise 
proper  care  did  not  excuse  negligence  of  op- 
erators of  a  train. — Augustus  v.  Chicago,  K. 
I.  &  P.  Ry.  Co.  (Mo.  App.)  22. 

IV.  ACTIONS. 

Damages,  inadequate  and  excessive,  see  Dam- 
ages, SI  130-132. 
Damages,  measure,  see  Damages,  {  95. 

(A)  RlKht  of  Action,  Parties,  Prellmlnarr 
Proceeding;*,  and  Pleadlns*. 

S  111.  A  ]>etition  in  one  count  Add  to  charge 
negligence.— Christy  v.  Butcher  (Mo.  App.)  1058. 

S  112.  A  petition  in  one  count  held  to  charge 
willfulness.— Christy  v.  Butcher  (Mo.  App.) 
1058. 

§  110.  Where  specific  acts  of  negligence  arc 
alleged,  they  must  be  proved  as  laid,  and  the 
presumption  of  negligence  may  not  be  invoked. 
^Miller  v.  United  Rys.  Co.  of  St.  Louis  (Mo. 
App.)  1045. 

(B)  Evidence. 

Acts  and  statements  accompanying  or  connected 
with  transaction  as  constituting  part  of  res 
gesto?,  see  Evidence,  §  123. 

§  121.  The  plaintiff,  suing  for  a  personal  in- 
jury negligently  inflicted,  held  required  to  prove, 
either  by  direct  testimony  or  by  direct  proof  o! 
related  facts,  the  duty  defendant  owed  him,  the 
injury  done,  the  negligence  of  defendant,  and  its 
proximate  cause.- JDc  Glopper  v.  Nashville  Ry. 
&  Light  Co.  (Tenn.)  600. 

i  121.  The  mere  fact  of  injury  never  raises 
a  presumption  of  negligence. — De  Glopper  v. 
Nashville  Ry.  &  Light  Co.  (Tenn.)  GOO. 

{  121.  Where  an  act  which  caused  injury  was 
shown  by  direct  evidence,  and  the  circurastanres 
of  the  accident  were  proved,  and  the  only  rea- 
sonable explanation  gave  rise  to  an  inference  of 
negligence,  the  rule  of  res  ipsa  loquitur  held  ap- 
plicable.—De  Glopper  T.  Nashville  Ry.  &  Light 
Co.  (Tenn.)  009. 

S  122.  The  burden  is  on  the  one  alleging  neg- 
ligence to  establish  it,  and  upon  the  other  al- 
leging contributory  negligence  to  prove  it,  unles.s 
it  is  shown  by  the  plaintiff's  testimony. — Mill- 
saps  V.  Brogdon  (Ark.)  632. 

S  122.  Cbntributory  negligence  will  not  be 
presumed,  but  must  be  proved. — Jacksonville  Ice 
&  Electric  Co.  v.  Moses  (Tex.  Civ.  App.)  .'179. 
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(C)  Trial,  Judmrntrnt,  mnd  Revle-vr. 

{  136.  In  an  action  for  negligence,  based 
upon  the  theory  of  the  turntable  cases,  the 
court  held  required  to  gire  a  special  instruc- 
tion as  a  matter  of  law.— LouisviUe  &  N.  R. 
Co.  T.  Ray  (Tenn.)  858. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes;  Bonds. 
Municipal  bonds  and  other  securities,  see  Mu- 
nicipal Corporations,  {  907. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  bill  of  review,  see  Equity,  i  447. 
Ground   for  new   trial,   see  Criminal  Law,   1)1 
938-942;    New  Trial,  g$  102-108. 

NEWSPAPERS. 

Publication  of  libelous  articles,  see  Libel  and 

Slander. 
Publication   of  result  of   local  option   election 

contest,  see  Intoxicating  Liquors,  I  37. 

NEW  TRIAL 

Granted  by  appellate  court,  see  Appeal  and  E!r- 

ror,  a  1177,  1178,  1214. 
Necessity  of  motion  for  purpose  of  review,  see 

Appeal  and  Error,  |$  281-283. 

In  particular  actioni  or  prooeedingi. 

Criminal  prosecutions,  see  Criminal  Law,  SI 
016-«58. 

Review  of  proceedingi. 

Necessity  of  bill  of  exceptions,  see  Criminal 
Law,  (  1090. 

Review  of  proceedings  on  motion  involving  dis- 
cretion 01  court,  see  Appeal  and  Error,  {| 
977-981;    Criminal  Law,  {  1156. 

Scope  and  extent  of  review  on  appeal  from  de- 
cision on  motion,  see  Appeal  and  Error,  {  867. 

n.  OBOunus. 

(D)  Dlsanaliflcattoa    or   Mtaeondvot   of   or 
ASectlUK  Jnry. 

Time  for  objection  to  misconduct  affecting  jury, 
see  Trial,  i  317. 

§  44.  Alleged  misconduct  of  a  jury  held  not 
to  require  a  new  trial  under  Rev.  St.  1895,  art. 
1371,  as  amended  by  Gen.  Laws  1905,  c.  18. 
—City  of  Ft.  Worth  v.  Lopp  (Tex.  Civ.  App.) 
824. 

i  47.  Facts  held  not  to  show  grounds  for  a 
new  trial  because  of  misconduct  of  a  juror. — 
De  Van  Rose  v.  Tbolbom  (Mo.  App.)  l(l93. 

(F)  Verdlet  or  Flndinar*  Contrary  to  I^aw 
or  Evidence* 

Review  of  discretion  of  court  in  granting  new 
trial,  see  Appeal  and  Error,  {  979. 

S  72.  In  an  action  against  a  street  car  com- 
pany for  colliding  with  plaintiff's  automobile, 
grant  of  new  trial  on  the  ground  that  the  ver- 
dict for  defendant  was  against  the  weight  of 
the  evidence  held  not  an  abuse  of  discretion. 
— Hawver  v.  Springfield  Traction  (3o.  (Mo. 
App.)  70. 

(O)  Sarprlse,    Accident,    laadTertenee,    or 
Mistake. 

New  matter  ground  for  bill  of  review  in  equity, 
see  Equity,  |  447. 

(H)  KevrlT  DlaeoTered  Bvtdenee. 

Review  of  discretion  of  trial  court,  see  Appeal 
and  Error,  f  981. 

S  102.  Diligence  exercised  by  attorneys  for 
a  city   to  discover  evidence  before  trial  which 


was  put  forward  as  newly  discovered  evidence 
on  an  application  for  a  new  trial  held  insuffi- 
cient—City of  Ft.  Worth  V.  Lopp  (Tex.  Civ. 
App.)  824. 

{  102.  A  new  trial  for  newhr  discovered  evi- 
dence held  properly  denied.— Kidd  t.  McCtack- 
en  (Tex.  Civ.  App.)  839. 

{  106.  Alleged  newly  discovered  evidence  of 
doubtful  weight,  and  conflicting  with  that  of 
other  credible  witnesses,  held  insufficient  to  re- 
quire a  new  trial.— City  of  B^  Worth  t.  Lopp 
(Tex.  Civ.   App.)   824. 

{  108.  An  affidavit  made  upon  a  motion  for 
a  new  trial  for  newly  discovered  evidence  held 
too  indefinite.— Kidd  v.  McCracken  (Tex.  Civ. 
App.)  839. 

m.  PBOCEEDINOS   TO  FROOTTKE 
NEW  TBIAI.. 

Effect  of  motion  for  new  trial  on  time  for  tak- 
ing appeal  or  other  proceeding  for  review,  see 
Appeal  and  Error,  t  345. 

I  155.  Under  Acts  1871,  c.  59,  Acts  188."). 
c.  G5.  11  1.  2  (Shannon's  Code,  I  489^.  and 
Shannon's  Code,  §  5892,  subsec.  3  (Acts  180.5, 
c.  45,  I  2),  the  judge  of  the  circuit  court  may 
determine  a  motion  for  a  new  trial  after  the 
expiration  of  30  days  from  rendition  of  judg- 
ment.—Louisville  &  N.  R.  (3o.  V.  Ray  (Tenn.) 
858. 

S  155.  Under  Acts  1899,  c.  40,  a  motion  for 
a  new  trial  may  be  carried  over  with  the  suit 
to  the  next  term.— I^ouisville  &  N.  B.  Co.  r. 
Ray  (Tenn.)  858. 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NON  COMPOS  MENTIS. 

See  Insane  Persons. 

NONJOINDER. 

Of  parties,  see  Parties,  |  84. 

NONRESIDENCE. 

Appearance   by    nonresident,   see   Appearance, 

S  19. 
Taxation  of  decedent's  estate  under  ancillary 

administration,  see  Taxation,  |S  99,  357. 

NONSUIT. 

Voluntary  nonsuit,  see  Dismissal  and  Nonsuit, 
H7-42. 

NOTES. 

Promissory  notes,  see  Bills  and  NoteSL 

NOTICL 

Judicial  notice,  see  Evidence,  {}  18-43. 

As  affecting  particular  cla**e»  of  periont. 
See  Attorney  and  Client,  I  180;    Carriers,  f{ 

110,  159;    Corporations,  {  420;    Master  and 

Servant,  S  220. 
Officers   or   agents   of  banks,   see  Banks   and 

Banking,  {  116. 
Purchasers    of    bills   or   notes,   see   Bills   and 

Notes,  if  334,  335. 
Purchasers  of  land,  see  Vendor  and  Purchaser, 

i  230. 

At  affecting  particular  rights,  duties,  and  lio- 
iilities. 

Liability  of  corporation  in  general  as  affected 
by  notice  to  officers  or  agents,  see  Corpora- 
tions, i  42& 
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Liability  of  master  for  injuries  to  servant  as 
affected  by  notice  of  defects,  see  Master  and 
Servant,  |  220. 

Liability  on  bill  or  note,  see  Bills  and  Notes, 
§S  334,  335. 

Rights  and  liabilities  of  bona  fide  purchasers  of 
real  property,  see  Vendor  and  Purchaser,  { 
230. 

Right  to  attorney's  lien,  see  Attorney  and  Cli- 
ent, i  180. 

Right  to  mechanic's  lien,  see  Mechanics'  Liens, 
H  124-154. 

Of  particular  faett,  acU,  or  proceeding*  not 
judicial. 

Attorney's  lien,  see  Attorney  and  Client,  I  180. 

Claim  of  mechanic's  lien,  see  Mechanics'  Liens, 
S§  124^1&4. 

Dangers  of  employment  as  affecting  assump- 
tion of  risk,  see  Master  and  Servant,  |  220. 

Defects  in  title  of  vendor  of  land,  see  Vendor 
and  Purchaser^  |  230. 

Defenses  to  bill  or  note,  see  Bills  and  Notes,  IS 
334,  335. 

Local  option  election,  see  Intoxicating  Liquors, 
i  33. 

Loss  of  or  injuiy  to  goods  shipped,  see  Car- 
riers, S  159. 

Nature  and  value  of  goods  shipped,  see  Car- 
riers, I  110. 

Possession  adverse  to  owner,  see  Adverse  P<m- 
session,  {  31. 

Of  particular  judicial  proceeding*. 

See  Attachment,  g  200 ;   Lis  Pendens,  §  13. 

Local  option  election  contest,  see  Intoxicating 
Liquors,  i  37. 

Pendency  of  action  In  general,  see  Lis  Pen- 
dens, I  13. 

NOVATION. 

I  6.  A  third  person  agreeing  to  assume  the 
account  of  a  debtor,  held  responsible  for  the 
account. — Cariker  &  Winti  ▼.  W.  J.  Vawters 
&  Son  (Tex.  Civ,  App.)  780. 

{  10.  Where  a  third  person  had  assumed  the 
debt  of  a  debtor,  the  creditor  held  entitled  to 
apply  a  credit  on  the  account  as  against  the 
third  person.— Cariker  &  Wints  v.  W.  J.  Vaw- 
ters &  Son  (Tex.  Civ.  App.)  780. 

NOXIOUS  PLANTS. 

See  Agriculture,  {  8. 

NUISANCE 

Obstruction,  discharge  and  pollution  of  sur- 
face waters,  see  Waters  and  Water  Courses, 
I  119. 

Violation  of  liquor  laws,  see  Intoxicating  Liq- 
uors, H  261-279. 

X.     PRIVATE  HUISAHCES. 

(A)  ITfttnre  of  InJuFr,  and  Ijiablllfr  11ier«- 
tor. 

I  8.  A  prison  is  not  a  nuisance  per  ae. — City 
of  Bowling  Green  ▼.  Rogers  (Ky.)  921. 

i  5.  A  railroad  company  subdividing  and  sell- 
ing its  lands,  but  reserving  a  right,  held  not 
to  reserve  the  right  to  create,  or  to  give  a  lessee 
the  right  to  erect,  a  nuisance  on  the  right  of 
way.— Sterk  v.  Coe  (Tex.  Civ.  App.)  373. 

(C)  Abmtement  and  lajvnetlon. 

I  23.  Under  Sayles'  Ann.  Civ.  St.  1897,  art 
2989,  subd.  1,  a  party  aggrieved  by  a  nuisance 
held  entitled  to  sae  in  equity  to  abate  the 
nuifiance.  though  defendant  was  solvent. — Starli 
v.  Coe  (Tex.  Civ.  App.)  373. 

i  25.  Neither  the  convenience  nor  inconven- 
ience of  the  public  affects  one's  right  to  have  a 


nuisance  abated,  for  under  Const,  art  1,  {  17, 
one's  property  may  not  be  destroyed  for  the 
convenience  of  the  public,  unless  he  is  compen- 
sated therefor,— Stark  v.  Coe  (Tex.  Civ.  App.) 
373. 

i  25.  In  an  action  to  abate  a  nuisance  creat- 
ed by  a  manufacturing  plant,  the  fact  of  public 
convenience  or  necessity  of  the  surrounding 
country  held  not  a  defense.— Stark  t.  Coe  (Tex. 
Civ.  App.)  373. 

(  33.  In  an  action  to  abate  a  nuisance,  evi- 
dence held  to  justify  a  finding  of  tlie  existence 
of  a  nuisance.- Stark  v.  Coe  (Tex.  Civ.  App.) 
373. 

i  34.  The  court  in  an  action  to  abate  a  nui- 
sance created  by  operation  of  a  corn  elevator 
and  sheller  held  to  have  properly  submitted  to 
the  jury  the  issue  whether  the  plant  could  be 
run  so  as  not  to  create  a  nuisance.— Stark  v. 
Coe  (Tex.  Civ.  App.)  373. 

g  34.  In  an  action  to  abate  a  nuisance,  a 
charge  held  beneficial  to  defendant.— Stark  v. 
Coe  (Tex.  Civ.  App.)  373. 

i  36.  Where,  in  an  action  to  abate  a  nui- 
sance created  by  the  operation  of  a  com  eleva- 
tor and  sheller,  the  jury  found  that  the  plant 
could  not  be  operated  so  as  not  to  become  a 
nuisance,  the  court  did  not  err  in  refusing  to 
reform  the  judgment  so  as  to  allow  defendant 
to  operate  the  plant— Stark  v.  Coe  (Tex.  Civ. 
App.)  373. 

n.  PUBUO  NinSANCES. 

Offenses  constituting  nuisances,  see  Disorderly 
House. 

OATH. 

To  ToteiB,  see  Elections,  f  219. 

OBJECTIONS. 

In  judicial  proceeding*. 

In  garnishment  proceedings,  by  garnishee,  see 
Garnishment,  |  124. 

Necessity  and  sufficiency  for  purpose  of  review 
in  civil  actions,  see  Appeal  and  Error,  H 
169-237. 

Necessity  and  sufficiency  for  purpose  of  review 
in  criminal  prosecutions,  see  Criminal  Law, 
ii  1035.  1036. 

To  argument  and  conduct  of  counsel,  see  Crim- 
inal Law,  I  728. 

To  competency  of  witness,  see  Witnesses,  i  181. 

To  evidence  at  trial,  see  Criminal  Law,  {  695; 
Trial,  {  105. 

To  jurors,  see  Jury,  fS  116-120. 

To  parties,  see  Parties,  {  84. 

To  pleadings,  see  Pleading,  |g  403-433. 

To  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  §§  6.S9-644. 

To  special  judge,  see  Judges,  {  19. 

OBLIGATION  OF  CONTRACTS. 

Laws  Impairing,  see  Constitutional  Law,  {  126. 

OBSTRUCTIONS. 

Of  access  to  property  as  ground  for  compensa- 
tion, see  Eminent  Domain,  {  106. 
Of  streets,  see  Municipal  Corporations,  {{  671, 

OCCUPATION. 

Subjects  and  titles  of  acts  relating  to  occupa- 
tions and  employments,  see  Statutes,  g  114. 

OCCUPYING  CLAIMANTS. 

Allowance  or  recovery  of  compensation  for  im- 
provements, see  Trespass  to  Try  Title,  g  56. 
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OFFENSES. 

See  Criminal  Law. 

OFFER. 

Proposals  for  contract,  see  Contracts,  |  24; 
Sales,  §f  22.  23. 

OFFICE  JUDGMENT. 

See  Judgment,  §§  137-139. 

OFFICERS. 

Liiihility  of  municipal  corporation  for  torts  of 

otlloers,  see  Municipal  Corporations,  ii  7-ioYt- 

747. 
Mniulamus   to   public   ofBrers   in  general,   see 

Miiiidamus,  §§  76-107. 
Parol   or   extrinsic   evidence   to   contradict  or 

vary  official  records,  see  Evidence,  {  387. 
Kegulation  and  conduct  of  elections  in  general, 

see  Elections. 

Porticulor  classes  of  officers. 
See  .Judges;   Justices  of  tlie  Peace;   Receivers; 

Sheriffs  and  Constables. 
Attorneys,  see  Attorney  and  Client. 
Hanls  officers,  see  Banks  and  Baulving.  )|  IIC. 
Coi-porntc  officers  in  general,  see  Corporations, 

§§  ;i()G-337. 
County  officers,  see  Counties,  J  74. 
Highway  officers,  see  Highways,  %%  O.*}.  04. 
Miniicipal  oSlcei'S,  see  Municipal  Corporations, 

§  107. 
Tax  collectors,  see  Taxation,  §J  045-540. 
Trustees,  see  Trusts. 
Trustees    in   banliruptcy,    see   Bankruptcy,    |§ 

I.  APFOIKTMENT.      QUALIFICATION, 
AND  TENVRE. 

Of  highway  officers,  see  Highways,  |  93. 
Regulation  and  conduct  of  elections  in  general, 
see  Elections. 

<G)  Realirmitton,  Snapeiisloii,  or  Removnl. 

Mandamus  to  compel  removal  from  or  rein- 
statement to  office,  see  Mandamus,  §  70. 

III.  BIGHTS.  POWERS,  DUTIES,  AND 
LIABILITIES. 

Compensation  of  county  officers  in  general,  sec 
Counties,  S  74. 

Compensation  of  tax  collectors,  see  Taxation, 
S  549. 

Liability  for  false  imprisonment,  see  False  Im- 
prisonment,  8  7. 

Of  judges,  see  Judge."",  §{  29,  30. 

Of  municipal  officers,  see  Municipal  Corpora- 
tions, §  167. 


IV. 


LIABILITIES  ON  OFFICIAL 
BONDS. 


Bonds  of  sheriffs  and  constables,  see  Sheriffs 
and  Constables,  S  157. 

Indeiimity  to  sureties,  see  Principal  and  Sure- 
ty, S  174. 

OFFSET. 

See  Set-Off  and  Counterclaim. 

OPENING. 

Account  of  executor  or  administrator,  see  Ex- 
ecutors and   Administrators,   §   500. 
Highways,  see  Highways,  S  105. 
Judgment,  see  Judgment.  %%  137-139. 

OPINION  EVIDENCE. 

See  Criminal  Law,  {|  44S-485;  Evidence,  S§ 
471-.">C0. 


ORAL  AGREEMENTS. 

.See  Frauds,  Statute  of. 

Parol  acceptance  of  written  assignment  of  l.ind 
contract,  see  Vendor  and  Purchaser,  {  214. 

ORAL  PLEADING. 

On  appeal  from  ju8ti<?e's  court,  see  Justices  of 
the  Peace,  $  174. 

ORDERS. 

For  local  option  election,  see  Intoxicating  Liq- 
uors, J  33. 
Of  master,  see  Master  and  Servant,  %  149. 

Orders  of  court. 

On  accounting  by  executor  or  administrator,  see 
Executors   and   AdniinistratorSj   f  509. 

On  motion  or  application  for  injunction,  se« 
Injunction.  {  l-liS. 

Review  of  appealable  orders,  see  Appeal  and 
Error;   Criminal   Law,   {§   1020-1170^. 

ORDINANCES. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, IS  lOa-103,  104. 

ORES. 

See  Mines  and  Minerals. 

ORGANIC  UW. 

See  Constitutional  Law. 

OUSTER. 

Re-entry  and  recovery  of  possession  by  land- 
lord, see  Landlord  and  Tenant,  H  288-291. 

OUTSTANDING  TITLE. 

Acquisition  by  cotenant,  aee  Tenancy  in  Com- 
mon, $  19. 

OVERSEERS. 

Of  highways,  see  Highways,  §§  93,  94. 

OWNERSHIP. 

Of  land  as  affecting  right  to  mechanic's  lien  f"r 
improvements,  see  Mechanics'  Liens,  H  57-61. 

Of  property  as  affecting  performance  of  con- 
tract of  sale,  see  Vendor  and  Purchaser,  {} 
133-137. 

PAIS. 

Estoppel  in  pais,  see  Estoppel,  {}  5C-117. 

PANEL. 

Challenge  to  jury  panel,  see  Jury,  {{  110-12<X 

PARAPHERNAL  PROPERTY. 

See  Husband  and  Wife,  {  273. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward;    Infants. 

Liability  of  estate  of  decedent  for  services  ren- 
dered by  child,  see  Executors  and  Adminis- 
trators, I  20C. 

S  3.  A  father  is  liable  for  reasonable  neces- 
saries of  life  furnished  to  his  minor  children. 
— French  v.  Burlingame  (Mo.  App.)  1100. 

§  3.    A  father  held  liable  for  a  surgeon's  fe« 
for  performing  an  operation  on  his  minor  child. 
I  — French  v.  Burlingame  (Mo.  App.)  1100. 
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t  17.  Defendant,  prosecated  under  Rev.  St. 
1909,  §  4492,  for  neefectinK  to  provide  necessary 
food,  etc.,  for  his  infant  children,  held  not  gnilty 
where  the  food,  etc,  actually  necessary  was  sup- 
plied by  others.— State  t.  Thornton  (Mo.)  519. 

PARI  MATERIA. 

Construction   of  statute  in  pari  materia,  we 
Municipal  Corporations,  {  847. 


PARISHES. 


See  Counties. 


PARK  COMMISSIONERS. 

See  Municipal  Corporations,  i  747. 

PAROL  AGREEMENTS. 

See  Frauds,  Statute  ot 

Parol  acceptance  of  written  assignment  of  land 
contract,  see  Vendor  and   Purchaser,  {  214. 

PAROL  EVIDENCE. 

In  civil  actions,  see  Evidence,  f{  387--466. 

PARTIAL  INVALIDITY. 

Of  contract,  see  Contracts,  {  9. 

PARTIES. 

Competency  as  witnesses  of  parties  interested 

in  event,  see  Witnesses,  |   140. 
Competency  as  witnesses  of  parties  of  record, 

see  Witnesses,  {  139. 
Death   ground   for  abatement,   see    Abatement 

and  Revival,  f  54. 
Domicile  or  residence  as  determining  venue,  see 

Venue,  g  32. 
Rights  and  liabilities  as  to  costs,  see  Costs. 
Weight  and   effect  of  testimony  of  party,  aee 

Evidence,  §  594. 

/n  aetiont  iy  or  againtt  porMoular  c(<M«e«  o/ 
fertoni. 
Joint  tenants,  see  Joint  Tenancy,  )  14. 

In  partiovlar  actions  or  proceedingt. 
See  Forcible  Entry  and  Detainer,  |  15;    Ha- 
beas Corpus,  $  51. 
For  causing  death,  see  Death,  |  42. 
To   enforce  spednc  performance,  aee   Specific 
Performance,  {  106. 

Judgment  and  relief  at  to  parties,  and  parties 

affected  hy  judgments  or  proceedings  thereon. 
Parties  to  judgment  on  trial  of  issues,  see  Judg- 
ment, f  238. 

Review  as  to  parties,  and  parties  to  proceedings 
in  appellate  eourts. 

Reversal  aa  to  one  or  more  coparties,  see  Ap- 
peal and  Error,  i  1173. 

Review  of  questions  as  dependent  on  prejudicial 
nature  of  error,  see  Appeal  and  Eirror,  §  1036. 

Review  of  questions  as  dependent  on  presenta- 
tion in  lower  court,  see  Appeal  and  Error,  { 

Right  to  allege  error  affecting  only  coparty,  see 
Appeal  and  Error,  {  880. 

To  conveyances,  contracts,  or  other  transactions. 
See  Release,  {  29. 

Assignment,  see  Assignments,  §|  94-109. 
Bonds  or  other  securities  on  appeal  or  writ  of 
error,  see  Appeal  and  Error,  g  376. 

I.  PXJtLNTU'l'S. 
(B)  Joiader. 

In  action  for  causing  death,  see  Death,  (  42. 


m.  NEW  PARTIES  AKD  OHAXOE  OF 
PAKTIES. 

Claims  by  third  person  in  foreclosure  proceed- 
ings, see  Chattel  Mortgages,  §  284. 

V.  DEFECTS,   OBJECTIONS,  AND 
AMENDBXENT. 

Objections  raised'  for  first  time  on  appeal,  see 
Appeal  and  Error,  |  187. 

f  84.  Failure  to  object  to  nonjoinder  of  a 
pledgee  of  a  note  in  an  action  by  the  sureties 
against  the  maker  after  having  paid  the  same 
held  a  waiver  of  the  objection.— Maysviile  Tel- 
ephone Co.  T.  First  Nat.  Bank  (Ky.)  886. 

PARTITION. 

Creation  of  cotenancies  and  rights  and  lia- 
bilities of  cotenants  in  general,  see  Joint 
Tenancy;   Tenancy  in  Common. 

n.  ACTIONS   FOR  PARTITION. 

(B)   Proceedinar*    and   Relief. 

{  77.  The  court  in  partition  may  not  com- 
pel an  adult  to  sell  his  land,  or  compel  one  to 
purchase  against  bis  will,  except  where  prop- 
erty cannot  be  divided  without  materially  im- 
pairing its  value.— Middleton  v.  Fields  (Ky.) 
180. 

I  78.  The  court  in  partition  should  allot  the 
part  of  the  land  to  the  parties  owning  adjoin- 
ing lands,  provided  it  can  be  done  without  ma- 
terial detriment  to  the  interests  of  the  others. — 
Middleton  v.  Fields  (Ky.)   18a 

PARTNERSHIP. 

Application  of  statute  of  frauds  to  partnership 
contracts  in  respect  to  lands  or  interests 
therein,  see  Frauds,  Statute  of,  {  76. 

I.  THE  REI.ATION. 

<A)  Creation  and  Reanlaltea. 

f  5.  An  agreement  held  to  create  a  partner- 
ship to  deal  m  lands.— Beebe  v.  dentine  (Ark.) 
936. 

§  5.  On  stated  facts  an  existing  partnership 
ami  a  corporation  held  to  be  partners  in  a 
transaction.— Ramsey  &  Montgomery  v.  Empire 
Timber  &  Lumber  Co.  (Tex.  Civ.  App.)  294. 

I  9.  Where  a  partnership  buys  lumber,  and 
then  contracts  with  a  corporation  or  its  rep- 
resentative to  sell  the  stock  (or  it  for  a  com- 
pensation or  commission  of  one-third  of  the  net 
profits,  the  parties  are  not  partners. — Ramsey 
&  Montgomery  v.  Empire  Timber  &  Lumber 
Co.  (Tex.  C»v.  App.)  294. 

g  26.  An  executed  contract  of  partnership, 
though  tainted  with  immorality,  held  enforce- 
able as  far  as  a  division  of  profits  was  con- 
cerned.—Mitchell  V.  Fish  (Ark.)  940. 

m.  WrVAL  RIGHTS.  DUTIES.  AND 
I.IABII.mES   OF  PARTNERS. 

(B)  IndlTldnnt   Transactions. 

{  96.  A  transaction  held  a  fraud  of  a  part- 
ner on  his  copartner  which  could  not  prevail.— 
Beebe  v.  Olentine  (Ark.)  936. 

(C)  Actions    Between   Partners. 

i  121.  Evidence  held  to  support  a  chancel- 
lors finding  that  a  note  and  mortgage  signed  by 
all  members  of  a  partnership  was.  for  the  in- 
dividual debt  of  one  partner. — Ramsey  v.  Weed- 
man  (Ark.)  1197. 
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Vn.  DISSOIiVnOK,   SETTTiTnil  FilIT, 
AND  ACCOVNTHfO. 


(D)  Aetto 


and  Aoeonnt- 


i  325.  On  application  for  appointment  of  a 
receiver  between  partners,  evidence  held  inanflS- 
cient  to  show  that  the  property  or  funds  were 
in  danger  of  being  lost  or  materially  injared 
as  required  by  Rev.  St  1896,  art.  1465.— San- 
bom  T.  Nelson  (Tex.  Civ.  App.)  856. 

i  325.  An  order  appointing  a  receiver  under 
Rev.  St.  1895.  art.  1465,  heU  not  sastainable, 
though  partially  good  as  to  persuuai  property 
involved.— Sanborn  v.  Nelson  (Tex.  Civ.  App.) 
855.  .        ' 

PART  OWNERS. 

In  general,  see  Joint  Tenancy;  Tenancy  in 
Common. 

PART  PAYMENT. 

WiOiin  statute  of  limitations,  see  Limitation  of 
Actions,  f  156. 

PART  PERFORMANCE. 

Of  contracts  vritbin  statute  of  frauds,  see 
Frauds,  Statute  of,  {  129. 

PASSENGERS. 

See  Carriers,  f$  236-382. 

PASSWAYS. 

See  Easements. 

PATENT  AMBIGUITY. 

Parol  evidence  to  explain,  see  Evidence,  I  451. 

PAYMENT. 

See  Compromise  and  Settlement 

Part  payment  within  statute  of  limitations,  see 

LimlUtion  of  Actions,  {  16S. 
Recovery  for  money  paid  for  the  use  or  benefit 

of  another,  see  Money  Paid. 
Subrogation  on  payment,  see  Subrogation. 

Of  particular  daue*  of  ohUgationt  or  liabilitie*. 

See  Bills  and  Notes,  U  499,  527;  Costs,  I  282. 

Claims  against  estate  of  decedent,  see  Execu- 
tors and  Administrators,  $1  26S^283. 

Compensation  of  broker,  see  Brokers,  {  75. 

Insurance  premiums  or  dues,  see  Insurance,  fS 
350-367,  751. 

XV.  PX.EADnro,  evidence,  triai., 

AND  REVIEW. 

Receipt  as  hearsay  evidence,  see  Evidence,  i 
318. 

{  74.  A  receipt  is  prima  facie  evidence  of 
the  payment  therein  recited,  and,  when  uncon- 
tradicted, is  conclusive. — Goodman  v.  Griffith 
(Mo.  App.)  1051. 

V.  RECOVERY  OF  PAYMENTS. 

For  corporate  stock,  see  Corporations,  g  121. 

Payments  for  land  sold,  see  Vendor  and  Pur- 
chaser, {f  338-341. 

Payments  made  by  plaintiff  to  a  third  person 
for  the  use  of  defendant,  see  Money  Paid. 

PEACE  OFFICERS. 

Members  of  militia  in  active  service,  see  Mili- 
tia, i  15. 


PECUNIARY  LOSS. 

Ejlement  of  damages  in  general,  see  Damages, 

PEDDLER'S  NOTES. 

See  Bills  and  Notes,  {  107. 

PENALTIES. 

Distinction    between    liquidated    damages    and 

penalties,  see  Damages,  g  81. 
For  taking  or  exacting  usury,   see  Usury,  H 

For  violation  of  anti-trust  law,  see  Monopolies, 
{30. 

PENDENCY  OF  ACTION. 

See  Lis  Pendens. 

PENSIONS. 

Allowance  to  surviving  wife  of  railway  derk 
from  pension  money,  see  Executors  and  Ad- 
ministrators, {  181. 

g  2.  Act  of  Congress  (Act  AprU  28,  1904,  c. 
1759,  33  Stat  436)  giving  pension  to  the  le- 
gal representatives  of  railway  mail  clerks  kill- 
ed on  duty  construed. — Wolfe  v.  Wolfe  (Mo. 
App.)  33. 

PEREMPTORY  INSTRUCTIONS. 

See  Trial,  H  169-178. 

PERFORMANCE. 

Of  pariieular  dcMes  of  d%tie*  or  oWgations. 

Conditions  of  deed,  see  Deeds,  g  100. 

Contract  in  general,  see  Contracts,  fi  280-305. 

Contract  of  sale,  see  Sales,  gg  166-181 ;  Ven- 
dor and  Purchaser,  gg  133-137. 

Contract  within  statute  of  frauds,  see  Frauds, 
Statute  of,  g  129. 

Contract  with  municipal  corporation,  see  Mu- 
nicipal CJorporations,  H  35£^-365. 

Services  \>y  broker,  see  Brokers,  gg  49-67. 

PERISHABLE  PROPERTY. 

Duty  of  consignor,  see  Carrien,  g  87. 

PERPETUATION  OF  TESTIMONY. 

See  Depositions. 

PERSONAL  CONTRACTS. 

Assignability,  see  Assignments,  g  19, 

PERSONAL  INJURIES. 

causing  death,  see  Death,  gg  33-104. 

Particular  cause*  or  meoM  of  iniufp. 

See  Electricity,  gg  ia-19;   Gas,  gg  17-20. 

Acts  or  omissions  of  canrier,  see  Carriers,  gg 
280-321. 

Acts  or  omissions  of  municipality  in  goieral, 
see  Municipal  Corporations,  gg  733^-S!2. 

Acts  or  omissions  of  municipal  officers  or 
agents,  see  Municipal  Corporations,  gg  745H- 
747. 

Defects  or  obstructions  in  streets,  see  Munici- 
pal Corporations,  H  755-822. 

NcRligence  in  general,  see  Negligence. 

Negligence  in  use  of  street,  see  Municipal  Cot^ 
porations,  g  705. 

Operation  of  railroads,  see  Railroads,  gg  274- 
^,  288-297.  aOl-351.  35a-401. 

Operation  of  street  railroads,  see  Street  Rail- 
roads, gg  81-118. 
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Partieultr  cImm*  of  t«rton$  infured. 
Employee,  see  Maater  and  Servant,  ||  80-296. 
Passengen,  aee  CanieiB,  U  280-321,  327-347. 
Travelera  on  streets,  see  Municipal  Corpora- 
tions, H  755-822. 

Rmnediet. 
See  Damages. 
Evidence  admissible  as  part  of  res  gestc,  see 

Evidence,  {  123 
Opinion   evidence  as   to  cause   and   effect,  see 

evidence,  |  528. 
Release  of  claim  for  damages,  see   Release,  | 

29. 
Survival  of  cause  of  action,  see  Abatement  and 

Revival,  |  54. 

PERSONAL  PROPERTY. 

See  Property. 

Accession,  see  Accession. 

Annexation  to  real  property,  see  Fixtures. 

Mortgage,  see  Chattel  Mortgages. 

Offenses  involving  or  affecting,  see  False  Pre- 
tenses; Threats. 

Pledge,  see  Pledges. 

Remedies  involving  or  affecting,  see  Replevin. 

Sales,  see  Sales. 

Taxation  of,  see  Taxation. 

Wrongful  conversion,  see  Trover  and  Conver- 
sion. 

PERSONAL  REPRESENTATIVES. 

See  Executors  and  Administraton. 

PERSONS. 

Offenses    against    the    person,    see    Homicide; 

Kidnapping;     Rape;     Seduction,    ||    32-60; 

Sodomy. 
Protection    of   personal   right*   by    injunction, 

see  Injoncdon,  |  96. 

PETITION. 

See  Pleading. 

PETIT  JURY. 

See  Jury. 

PHOTOGRAPHS. 

Competency  as  evidence,  see  Evidence,  {  859. 

PHYSICAL  SUFFERING. 

Elvidence  of  damages,  see  Damages,  |  186. 

PHYSICIANS  AND  SURGEONS. 

Expert  testimony,  see   Criminal   La-w,  H  474, 

528,  648,  560. 
Liability  of  parent  for  services  to  child,  see 

Parent  and  Child,  S  3. 

t  6.  Under  prosecution  for  practicing  med- 
icine without  having  filed  the  required  certifi- 
cate, the  charge  held  to  have  fairly  snbmitted 
the  defense.— Newman  v.  State  (Tex.  Cr.  App.) 
<i88. 

{  6.  In  a  prosecution  for  practicing  med- 
icine without  having  filed  the  required  certifi- 
rate,  evidence  held  sufficient  to  sustain  a  con- 
viction.— Newman  v.  Slate  (Tex.  Cr.  App.)  688. 

I  6.  An  indictment  for  unlawfully  practic- 
ing medicine  held  sufficient,  under  Acts  30th 
Leg.  c.  123,  i  4,  and  section  13,  subd.  2.— 
Young  v.  State  (Tex.  Cr.  App.)  736. 

{  21.  The  subsequent  death  of  one  u^n 
whom  a  surgeon  performed  a  proper  operation 
does  not  affect  the  surgeon's  right  to  compensa- 
tion.—French  V.  Burlingame  (Mo.  App.)  HOC. 


(24.  In  an  action  by  physicians  to  recover 
for  their  services,  evidence  held  to  present  a 
question  for  the  jury  as  to  the  existence  of  a 
contract  on  the  part  of  defendant  to  pay  for 
the  services.— Cheek  y.  Boyd  (Tex.  Civ.  App.) 
252. 

PICTURES. 

Competency  as  evidence,  see  Evidence,  I  359. 
Damages  tor  unauthorized   use,  see  Torts,   {{ 

5,  8. 
Exemplary  damages  for  unauthorised  use,  see 

Damages,  |  91. 
Libelous  publication,  see  Libel  and  Slander,  | 

la 


See  Weapons. 


PISTOLS. 
PLACL 


For  work,  duties  and  liabilities  of  master  as  to 

servants,   see   Master   and    Servant,   {I    101, 

102-118. 
Of  hearing  in  habeas  corpus  proceedings,  see 

Habeas  Corpus,  |l  90. 
Of  offense,  allegations  in  indictment  or  inform 

mation,  see  Indictment  and  Information,  |  86. 
Of  trial,  see  Venue. 

PLEA. 

In  civil  actions,  see  Pleading,  if  93-127.  253. 
In  criminal  prosecutions,  see  Cnminal  Law,  | 
301. 

PLEADING. 

Admissibility  in  evidence  as  judicial  admissions, 
see  Evidence,  |{  208,  265. 

Applicability  of  instructions  to  pleadings  and 
issues,  see  Trial,  |  251. 

Conformity  of  judgment  to  pleadings,  see  Judg- 
ment, li  242-2^. 

Indictment  or  criminal  information  or  com- 
plaint, see  Indictment  and  Information. 

Practice  in  justices'  courts,  see  Justices  of  the 
Peace,  f  91. 

Sham  counterclaim  as  affecting  jurisdictional 
amount  in  controversy,  see  Courts,  |  223. 

AUegationt  <m  to  particular  facta,  acts,  or, 
tran»a<'tions. 

See  Customs  and  Usages,  |  18 ;  Malicious  Pros- 
ecution, f  49. 

Amount  due  on  bill  or  note,  see  Bills  and 
Notes,  I  471. 

Damages,  see  Damages,  |  143. 

In  actioni  ig  or  againtt  partieular  cImw*  of 
periofM. 

See  Brokers,  |  82 ;  Carriera,  H  184,  227.  315 ; 
Master  and  Servant,  ff  30,  264,  829;  Rail- 
roads, {  344. 

National  banks,  see  Banks  and  Banking,  {  280. 

In  particular  actiont  or  proceeding*. 

See  Garnishment,  I  146 ;  (juleting  Title,  { 
34;  Torts,  i  26;  Trespass,  |  40;  Trover  and 
Conversion,  |  32 ;  Work  and  Labor,  {  22. 

For  compensation  of  broker,  see  Brokers,  {  82. 

For  delay  In  transportation  or  delivery  of  live 
stock,  see  Carriers.  §  227. 

For  Injuries  at  railroad  crossings,  see  Rail- 
roads, f  344. 

For  Injuries  by  servants,  see  Master  and  Serv- 
ant. I  329. 

For  injuries  from  flowage,  see  Waters  and  Wa- 
ter Cournes,  |  179. 

For  injuries  from  negligence,  see  Negligence, 
H  111-119. 

For  injuries  to  licensees  on  railroad,  see  Rail- 
roads, {  282. 

For  injuries  to  passengers,  see  Carriers.  {  315. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, {  264. 
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For  judgment  against  real  property  for  taxeo, 

see  Taxation,  |  643. 
For  libel  or  slander,  see  Libel  and  Slander,  |{ 

89-100. 
For  loss  of  or  injury  to  live  stock  in  course  of 

transportation,  see  Carrierji,  {  227. 
For  malicious  prosecution,  see  Malicious  Pros- 
ecution, I  49. 
For  malicious  prosecution,  by  survivor  of  com- 
munity, see  Husband  and  Wife,  {  273. 
For  penalties  for  violation  of  anti-trust  law, 

see  Monopolies,  §  30. 
For  specific  performance  of  contract  between 

church  factions,  see  Religious  Societies,  S  25. 
For  wrongful  discliarge  of  servant,  see  Master 

and  Servant,  §  39. 
On  bail  bonds,  see  Bail,  §  89. 
On  bills  or  notes,  see  Bills  and  Notes,  |{  471- 

485. 
On  bond  of  administrator,  see  Executors  and 

Administrators,  {  537. 
Pleas   in   criminal   prosecutions,   see   Criminal 

Law,  §  301. 
To  cancel  written  instrument,  see  Cancellation 

of  Instruments,  §§  37-45. 
To  confirm  or  try  tax  title,  see  Taxation,  J  809. 
To  recover  possession  of  demised  premises,  see 

Landlord  and  Tenant,  |  291. 
To  sell  land  to  enforce  assessment  for  public 

improvements,  see  Municipal  Corporations,  f 

667. 

Review  of  iecitioni  and  pleading  in  appellate 

courti. 
Presumptions  on  appeal  or  writ  of  error,  see 


Appeal  and  Error,  |§  916,  917 
for  purpose  or 

Review  of  decisions  as  dependent  on  prejudicial 


Record  for  purpose 
Error,  |  518. 


review,  see  Appeal  and 


nature   of  error,   see  Appeal   and   Error,   S§ 
1040,  1041. 
Review    of    decisions    involving    discretion    of 
court,  see  Appeal  and  Error,  |i  959-981. 

I.  FOBM  AMD  AIXEOATIOMS  IN 
OEirERAI.. 

Oral  pleading  on  appeal  from  justice's  court, 
see  Justices  of  the  Peace,  |  174. 

I  20.  To  bring  an  allegation  within  Rev. 
St.  1899,  §  626  (Ann.  St.  1906,  p.  650),  a  fact 
alternatively  pleaded  must  be  positively  alleged 
coupled  with  an  averment  of  the  pleader's  be- 
lief of  one  or  the  other  alternative  so  alleged. 
— Otrich  T.  St.  Louis,  I.  M.  &  S.  Ry.  Co,  (Mo. 
App.)  665. 

I  33.  The  common-law  rule  that  allegations 
of  time  in  a  pleading  are  immaterial  unless  a 
matter  of  description  is  recognized  under  the 
Code. — Louisville  Banking  Co.  t.  Commonwealth 
(Ky.)  1142. 

I  34.  On  general  demurrer,  every  reason- 
able intendment  will  be  indulged  in  favor  of 
the  pleading.— Mack  v.  Houston  E.  &  W.  T. 
Ry.  Co.  (Tex.  Civ.  App.)  846. 

I  38.  The  allegations  of  the  petition  are 
conclusive  on  plaintiff,  and  he  may  not  contra- 
dict them  by  evidence  on  the  trial. — Otrich  v. 
St  Louis.  I.  M.  &  S.  Ry.  Co.  (Mo.  App.)  665. 

H.  DECLARATION,   COMPI.AIIfT,   PE- 
TITION, OR  BTATElfENT. 

Conformity  of  judgment  to  prayer  for  relief,  see 
Judgment,  |  252. 

In  justices'  courts,  see  Justices  of  the  Peace, 
§91. 

Joinder  of  causes  of  action,  see  Action,  |  45. 

Single  and  entire  cause  of  action,  see  Action,  I 
38. 

In  particular  actione  or  proceeding*. 

See  Cancellation  of  Instruments,  {  37;  Quiet- 
ing Title,  I  34 ;  Trespass,  §  40 ;  Trover  and 
Conversion,  §  32 ;    Work  and  Labor,  §  22. 


By  or  against  national  bank,  see  Banks  and 

Banking,  |  280. 
For  injuries   from  negligence   in  general,   see 

Negligence,  il  111,  112. 
For  libel  or  slander,  see  Libel  and  Slander,  f 

89. 
For  malicious  prosecution,  bysurriror  of  com- 
munity, see  Husband  and  Wife,  |  273. 
For  specific   performance  of  contract   betwe<ni 

church  factions,  see  Religions  Societies,  {  25. 
On  bills  or  notes,  see  Bills  and  Notes,  |  471. 
On   bond  of  administrator,  see  Executors  and 

Administrators,  ||  537. 
To  recover  possession  of  demised  premises,  see 

Landlord  and  Tenant,  {  291. 

f  72.  Effect  of  prayer  for  general  relief  un- 
der Sayles'  Ann.  Civ.  St  1897,  art.  1191,  stat- 
ed.— Jordan  t.  Massey  (Tex.  Civ.  App.)  804. 

f  72.  Scope  and  effect  of  a  prayer  for  gen- 
eral relief,  stated. — Jordan  t.  Massey  (Tex. 
Civ.  App.)  804. 

i  72.  A  prayer  cannot  change  the  legal  ef- 
fect of  the  facts  alleged  in  the  charging  part 
of  the  petition.— Wilks  y.  Kreis  (Tex.  Cir. 
App.)  838. 

m.  PLEA  OR  ANSWER.  0RO88-COM. 

PLAINT,   AND  ATTIDAVTI 

OF  DEFENSE. 

In  action  on  bills  or  notes,  see  Bills  and  Notes, 

i  485. 
In  garnishment,  see  Garnishment,  |  146. 

(A)   Defenses  la  General. 

f\  93.    In  an  action  for  the  price  of  an  animal 
eged  to  have  been  sold,  certain  pleas  held  in- 
consistent— Brown  v.  Emerson  (Mo.  App.)  1108. 

(O  Trmrersea  or  Denials  and  Adnilsslons. 

i  127.  A  plea  of  contribntoty  negligence  in- 
teri>osed  by  street  railway  comiiany  in  an  ac- 
tion for  injuries  to  a  street  car  passenger  held 
not  to  admit  the  allegations  of  the  petition  as 
to  its  operation  of  the  car  at  the  time  of  the 
accident.— Reisenleiter  v.  United  Rys.  Co.  of 
St.  Louis  (Mo.  App.)  11. 

V.  DEMURRER  OR  EXCEPTION. 

Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  §  917. 
Review  of  decisions,  see  Appeal  and  Error,  | 

1040. 

{  193.  A  petition  in  one  count  alleging  in- 
jury was  caused  by  negligence  and  by  willful 
act,  held  properly  attacked  by  demurrer,  and 
not  by  motion  to  compel  an  election,  or  to 
make  more  definite  and  certain.— Christy  v. 
Butcher  (Mo.  App.)  1068. 

S  193.  If  evidence  admissible  under  the  al- 
legation of  a  petition  might  show  a  cause  of 
action,  the  petition  is  good  on  general  demur- 
rer.—Mack  T.  Houston,  E.  &  W.  T.  Ry.  Co. 
(Tex.  Civ.  App.)  846. 

I  194.  A  defect  in  a  pleading  by  a  purchas- 
er pending  a  suit  against  his  vendor,  in  which 
a  lis  pendens  was  not  filed  as  required  by  Kir- 
by's  Dig.  I  5149,  held  not  available  by  demur- 
rer.—Jennings  v.  Bouldin  (Ark.)  948. 

f  206.  A  demurrer  held  general,  and  not  spe- 
clal.— Fritter  v.  Pendleton  (Tex.  Civ.  App.)  1186. 

t  214.  A  general  demurrer  to  a  petition  ad- 
mits the  tmth  of  all  the  facts  alleged  in  the  pe- 
tition and  of  all  inferences  reasonably  dedocible 
therefrom,  for  the  purposes  of  the  demurrer. — 
State  ▼.  Racine  Sattley  Go.  (Tex.  Civ.  App.) 
400. 

i  217.  A  demurrer  opens  up  the  whole  rec- 
ord and  goes  back  to  the  first  defective  plead- 
ing.—Thompson  v.  Jacoway  (Ark.)  955. 
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VX.  AMEMDED  AHS  StTPPIiEMEIfTAIi 

PiiEADnras  ahb  repleaded. 

Id  action  for  injuries  from  flovage,  see  Waters 

and  Water  Coorses,  |  179. 
Review  of  decisions,  see  Appeal  and  Brror,  H 

959,  1041. 

I  2S4.  Under  Or.  Code  Prac.  H  1S2,  184, 
•  petition  may  not  be  amended  alter  answer 
without  leave  of  court— Petry  v.  Petty  (Ky.) 
822. 

{  286.  Under  Sayles'  Ann.  Civ.  St.  1897, 
arts.  1188,  1189,  refusal  of  leave  to  amend  peti- 
tion held  not  an  abuse  of  discretion. — Bayle  v. 
Norris  CTex.  Civ.  App.)  767. 

I  237.  Refusal  of  the  court  to  allow  an 
amendment  to  the  petition^  so  as  to  make  it 
conform  to  the  proof  received  without  objec- 
tion held  erroneous.— Ferrell  v.  City  of  Haskell 
(Tex.  Civ.  App.)  784. 

I  253.  Where  the  filing  of  an  amended  peti- 
tion is  improper,  the  filing  of  an  answer  and 
cross-complaint  is  also  Improper.— Petry  v. 
Petry  (Ky.)  922. 

S  276.  Under  CJiv.  Code  Prac.  I  135,  a  sup- 
plemental pleading  may  not  be  filed  without 
leave  of  court.— Petry  v.  Petry  (Ky.)  922. 

VH.  SIOHATUKE  AITS  VERIFICATION. 

Verification  of  plea,  answer,  or  affidavit  of  de- 
fense in  action  on  bill  or  note,  see  Bills  and 
Notes,  I  485. 

Verification  of  petition  in  suit  to  foreclose  lien 
for  taxes,  see  Taxation,  |  648. 

I  290.  A  plea  of  fraud  on  the  Jurisdiction  not 
verified  is  a  nullity.— Fritter  v.  Pendleton  (Tex. 
Civ.  App.)  1186. 

Vm.  PBOFERT,    OYER,   AHS   EX- 
HIBITS. 

I  311.  The  description  of  land  In  a  com- 
plaint may  be  aided  by  that  in  a  notice  at- 
tached thereto  as  an  exhibit— Lindsey  T. 
Bloodworth  (Ark.)  959. 

{  311.  An  exhibit  merely  attached  to  the 
petition  is  not  thereby  made  a  part  thereof.— 
Brown  t.  T.  J.  Moss  Tie  Co.  (fio.  App.)  1103. 

XI.  MOTIOHS. 

{  343.  Verified  answer  filed  to  an  unverified 
complaint  held  not  to  entitle  defendant  to  judg- 
ment—Todd  Y.  State  (Tex.  Civ.  App.)  761. 

f  367.  A  defect  in  a  pleading  by  a  purchas- 
er pending  a  suit  against  his  vendor,  in  which 
a  lis  pendens  was  not  filed  as  required  by  Kir- 
by's  Dig.  §  5149,  held  available  only  by  motion 
to  make  more  specific. — Jennings  v.  Bonldin 
(Ark.)  948. 

XH.  ISSUES,  PROOF.  AMD  VARIANCE. 

Applicability  of  instructions  to  Issues,  see  Trial. 

8  251. 
Responsiveness  of  verdict  to  Issues,  see  Trial. 

1329. 

In  particular  action*  or  proeeedingt. 
See  Torts,  i  26. 

For  compensation  of  broker,  see  Brokers,  |  82. 
For  injuries  from  negligence,  see  Negligence,  | 

For  injuries  to  passengers,  see  Carrieis,  |  315. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, I  264. 

For  libel  or  slander,  see  Libel  and  Slander,  I 
100.  ' 

For  loss  of  or  injury  to  goods  shipped,  see  Car- 
riers, I  184. 


i  387.  A  party  cannot  sue  on  one  cause  of 
action  and  recover  on  another. — Chamlee  v. 
Planters'   Hotel  Co.   (Mo.  App.)  123. 

fi  387.  The  proof  must  correspond  with  the 
egations  in  the  pleadings. — American  Lead 
Pencil  Co.  v.  Nashville,  C.  £  St  L.  Ry.  (Tenn.) 
613. 

t  388.  Under  the  express  terms  of  Rev.  St 
1909,  M  1846,  1847,  when  a  variance  is  im- 
material, a  court  can  find  the  facts  according 
to  the  evidence. — Lord  &  Bushnell  Co.  v.  Texas 
&  N.  O.  R.  Co.  (Mo.  App.)  111. 

{  395.  Plaintiff,  suing  a  loan  broker  on  the 
theory  that  defendant  was  the  agent  of  the 
lender,  held  not  entitled  to  recover  on  the  the- 
ory that  defendant  was  his  own  agent — Peters 
V.  Carroll  (Mo.  App.)  49. 

Xm.  DEFECTS   AND   OBJECTIONS, 

WAIVER,  AND  AIDER  B7  VEB- 

DICT   OB  JUDGMENT. 

{  403.  A  defective  complaint  held  cured  by 
an  answer.- Thompson  v.  Jacoway  (Ark.)  955. 

§  422.  Plaintiff's  failure  to  object  to  a  plea 
to  an  answer  of  non  est  factum  on  the  ground 
that  it  was  not  verified  by  oath  held  to  be  a 
waiver  of  such  objection.— Standard  Under- 
ground Cable  Co.  v.  Southern  Independent  Tele- 
phone Co.  (Tex.  Civ.  App.)  429, 

{  433.  Where  a  petition  was  not  demurred 
to,  the  court  after  verdict  must  indulge  in  its 
favor  all  reasonable  intendments. — Ferrell  v. 
City  of  HaskeU  (Tex.  Civ.  App.)  784. 

PLEDGES. 

See  Chattel  Mortgages. 

I  11.  Delivery  held  essential  to  a  pledge.— 
Nashville  Trust  Oo.  v.  First  Nat  Bank  (Tenn.) 
311. 

f  21.  Title  of  pledgor  held  not  divested  until 
foreclosure  of  the  pledge.- Nashville  Trust  0>. 
V.  First  Nat  Bank  (l%nn.)  311. 

POKER  TABLES. 

See  Gaming,  |  74. 

POLICE  COURTS. 

Criminal  jurisdiction,  see  Criminal  Law,  |  90. 

POLICE  POWER. 

Of  municipality,  see   Municipal   Corporations, 

Si  e31-Wi2.  . 

Particular  subjects  of  regulation,  see  Sunday. 

POLICY. 

Of  Insnianoe,  see  Insuranca. 

POLITICAL  PARTIES. 

Act   providing   for  bipartisan    hospital^  boards 
as  grant  of  sn 
tional  Law,  f  2 


cial  privileges,  see  Constita- 


POLITICAL  RIGHTS. 

Suffrage,  see  Elections. 


See  Blguny. 


POLYGAMY. 
POOLS. 


Combinations  in    violation  of  anU-tmat  acts, 
see  Monopolies,  {§  12-30. 
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POPULAR  VOTE. 

Amendment  of  city  charter,  see  Mnnicipal  Cor- 
porations, I  46. 

POSSESSION. 

See  Adverse  Possession. 

Declarations  by  person  in  possession  or  control 
of  oroperty  as  to  possession,  see  Bvidence,  | 
273. 

Of  defendant  in  action  for  recovery  of  posses- 
sion, see  Replevin,  g  10. 

Of  demised  premises,  recovery  by  landlord,  see 
Landlord  and  Tenant,  §^  288-291. 

Of  mortgaged  property,  ricbcs  and  liabilities  of 
parties,  see  Mortgages,  f  187. 

Of  personal  property,  remedies  for  recovery,  see 
Replevin. 

Of  pledged  property,  see  Pledges,  {  11. 

Of  property  as  element  of  burglary,  see  Bur- 
glary, I  46. 

Of  real   property,    remedies   for    recovery,   see 


Ejectment;   Forcible  Entry  and  Detainer,  H 
4-15;  Trespass  to  Try  Title. 
To  support  action  to  quiet  title,  see  Quieting 
Title,  I  12. 

POSSESSORY  WARRANT. 

Actions  for  recovery  of  jwrsonalty  founded  on 
right  of  possession,  see  Replevin. 

POSTAL  CLERKS. 

Allowance  to  surviving  wife  of  railway  clerk 
from  pension  money,  see  Executors  and  Ad- 
ministrators, {  181. 

Pensions  to  legal  representatives  of  railway 
clerks  killed   while  In  service,  see  Pensions, 

POSTPONEMENT. 

Continuance  of  civil  actions,  see  Continuance. 
Continuance  of  criminal  prosecutions,  see  Crim- 
inal liaw,  U  686-614. 

POWERS. 

Of  attorney,  see  Principal  and  Agent 

H.  COHBTBUOTION  AMD  EXECtmON. 

Execution  by  will,  see  Wills,  |  75. 

f  83.  Execution  of  a  power  will  be  inferred 
where  there  is  a  reference  thereto  in  the  in- 
strument, where  there  is  a  reference  to  the 
property,  or  where  the  iDstniment  would  l>e  a 
nullity,  except  as  an  execution  of  the  power. — 
Hankins  v.  Columbia  Trust  Co.  <Ey.)  498. 

PRACTICE. 

Retrospective  laws  relating  to  remedies,  see 
Constitutional  Law,  {  191. 

In  particular  civil   actions   or  proceedings. 

See  Attachment,  ff  74,  '209;  Bankruptcy; 
Ejectment,  H  93,  123:  Execution;  Forcible 
Entry  and  Detainer,  f{  4-15;  Garnishment, 
If  124r-146;  Habeas  Corpus,  II  51-113; 
InjuncHon.  H  132-158:  Mandamus,  1  176: 
Partition,  fS  77,  78 :  Quieting  Title.  |:{4:  Quo 
Warranto,  f  57 ;  Replevin;  Trespass, J|  40, 
46,  52 ;  Trespass  to  Try  Title,  I  41 ;  Trover 
and  Conversion,  |S  32-68;  Work  and  Labor, 
fl  22-28. 

Accounting  by  executor  or  administrator,  aee 
Executors  and  Administrators,  {§  473,  504- 
615. 

Accounting  by  guardian,  see  Guardian  and 
Ward,  fl  lCT-164. 

Accounting  by  trustee,  see  Trusts,  ff  31.5-329. 

Against  connecting  carriers  in  respect  to  goods 
shipped,  see  Carriers,  ff  1S4,  185. 


Against  sureties,  see  Principal  and   Satety,  | 

luO. 

Assessment  of  damages,  see  Damages,  H  206- 
216. 

Between  partners,  see  Partnership,  |  121. 

By  or  against  assignee  or  assignors,  aee  As- 
signments, f  137. 

By  or  against  corporations  in  general,  see  Cor- 
porations, f  521. 

By^or  against  executors  or  administrators,  see 
Executors  and  Administrators,  |  434. 

By  or  against  husband  or  wife,  or  both,  see 
Husband  and  Wife,  f  207. 

By  or  against  insane  persons,  see  Insane  Per- 
sons, g  89. 

By  or  against  municipal  corporations,  see  Mo- 
niclpal  Corporations,  I  1031. 

By  or  against  principal  or  agents,  see  Prin- 
cipal and  Agent,  ff  184-194. 

By  or  against  receivers,  see  Receivers,  |  174. 

By  or  against  trustees  m  bankruptcy,  see  Bank- 
ruptcy, t  303. 

By  owners  of  property  wrongfully  taken  for 
public  use,  see  Eminent  Domain,  If  206-300. 

Election  contest,  see  Elections,  ff  269-304. 

For  breach  of  contract,  see  Contracts,  H  350- 
363. 

For  breach  of  contract  of  sale,  see  Sales,  ff  382, 
405;    Vendor  and  Purchaser,  g  331. 

For  breach  of  covenant,  see  Covenants,  J  130. 

For  causing  death,  see  Death,  ff  42,  6&-71,  99, 
108,  104. 

For  compensation  of  attorney,  see  Attorney  and 
Client,  f  158. 

For  compensation  of  broker,  see  Brokers,  K 
79-88. 

For  contempt  for  violation  of  injunction,  see 
Injunction,  f  230. 

Fon  continuance,  see  Continuance,  I  37. 

For  delay  in  transportation  or  delivery  of  live 
stock,  see  Carriers,  ff  227-230. 

For  divorce,  see  Divorce,  ff  128,  129. 

For  ejection  of  passenger,  see  Carriers,  f  382. 

For  fraud,  see  Fraud,  ff  50-60. 

For  infringement  of  trade-mark  or  trade-name, 
see  Trade-Maries  and  Trade-Names,  f  93. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, H  344^-351. 

For  injuries  by  servants,  see  Master  and  Serv- 
ant, f  329. 

For  injuries  from  accidents  to  trains,  see  Rail- 
roads, f  297. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  ff  818- 
822. 

For  injuries  from  escape  or  explosion  of  gas, 
see  Gas,  f  20. 

For  injuries  from  fires  caused  by  operation  of 
railroad,  see  Railroads,  f  485. 

For  injuries  from  negligence  in  general,  see 
Negligence,  ff  111-1^. 

For  inpuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  ff 
66,  67. 

For  injuria  from  negligence  or  misconduct  of 
broker,  see  Brokers,  f  38. 

For  injuries  from  negligent  use  of  street,  see 
Munioipal  Corporations,  f  706. 

For  injuries  from  production  or  oae  of  elec- 
tricity, see  Electricity,  f  19. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  ff  446,  447. 

For  injuries  to  licensees  or  trespassers  on  rail- 
road property  in  general,  see  Railroads,  f  2&2. 

For  injuries  to  passengers,  see  Carriers,  ff  315- 
321,  344-347. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  f  f  400,  401. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  ff  112-118. 

For  injuries  to  servant8>  see  Master  and  Serv- 
ant, f|  264-296. 

For  judgment  against  real  property  for  taxes, 
I    see  Taxation,  |  643. 
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For  Jndgment  by  default,  aee  Jadgment,  ||  137- 
139. 

For  libel  or  slander,  see  Libel  and  Slander,  fi 
8&-100,  104-112,  123-125. 

For  loM  of  or  Injury  to  goods,  see  Carriers,  i| 
132-134. 

For  loss  of  or  injury  to  live  stock,  see  Car- 
riers, II  227-230. 

For  mallciooB  prosecution,  see  Malicious  Pros- 
ecution, ii  49-72. 

For  new  trial,  see  New  Trial,  |  155. 

For  purchase  money  on  sale  of  goods,  see  Sales, 
1364. 

For  tort  in  general,  see  Torts,  ii  26.  27. 

For  unpaid  taxes,  see  Taxation,  i  593. 

For  -wrongful  attachment,  see  Attachment,  H 
368-377. 

For  wrongful  discharge  of  servant,  see  Master 
and  Servant,  i  39. 

On  bills  or  notes,  see  Bills  and  Notes,  ii  471- 
534. 

On  bonds  of  executors  or  administrators,  see 
Executors  and  Administrators,  i  537. 

On  bonds  or  undertakings  on  appeal  or  writ 
of  error,  see  Justices  of  the  Peace,  i  191. 

On  contracts  of  suretyship,  see  Principal  and 
Surety,  {  133. 

Scire  facias  to  enforce  bail  bond,  see  Bail,  | 
89. 

To  abate  or  enjoin  liquor  nuisance,  see  Intoxi- 
cating Liquors,  i|  269-279. 

To  cancel  written  instrument,  see  Cancellation 
of  Instruments,  gi  37-45. 

To  enforce  assessment  for  public  improvement, 
see  Municipal  Corporations,  |  567. 

To  enforce  lUssolution  and  Accounting  of  part- 
nership, see  Partnership,  |  325. 

To  enforce  forfeiture  for  breach  of  condition* 
in  deed,  see  Deeds,  f  168. 

To  enforce  specific  performance,  see  Specific 
Performance,  H  10&-119. 

To  enforce  taxes,  see  Taxation,  i|  545-593, 
643. 

To  establish  and  determine  heirship,  see  De- 
scent and  Distribution,  |  71. 

To  establish  and  enforce  rights  or  liens  against 
estate  of  bankruot,  see  Bankruptcy,  i  214. 

To  establish  boundaries,  see  Boundaries,  ii  37- 
48. 

To  foreclose  mortgage,  see  Chattel  Mortgages, 
I  284 ;   Mortgages,  i|  556-587. 

To  procure  liquor  license,  see  Intoxicating  Liq- 
uors, S  64. 

To  protect  attorney's  lien,  see  Attorney  and 
Client,  I  190. 

To  revoke  or  forfeit  liquor  license,  see  Intoxi- 
cating Liquors,  |  108. 

To  set  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  i  249. 

Particular  proceeding*  in  aetiont. 

See  Abatement  and  Revival ;  Appearance;  Con- 
tinuance ;  Costs ;  Damages,  Ii  143-216_;  Dep- 
ositions; Dismissal  and  Nonsuit ;  Evidence; 
Elxecntion ;  Judgment ;  Judicial  Sales :  Jury ; 
Limitation  of  Actions;  New  Trial;  Parties; 
Pleading ;    Trial ;    Venue. 

Directing  verdict,  see  Trial,  i|  169-178. 

Examination  of  witnesses,  see  Witnesses,  H 
286   287 

Instructions  to  Jury,  see  Trial,  {|  191-290,  423. 

Notice  of  pendency  of  action,  see  Lis  Pendens. 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts,  I  485, 

Verdict,  see  Trial,  i{  329-337. 

Particular  remedies  in  or  incident  to  aetiont. 
See    Attachment;     Depositions;     Garnishment; 
Injunction;    Receivers;    Sequestration. 

Procedure  in  criminal  firotecution*. 
See   Bail,   ||   58-89;    Criminal  Law;    Grand 
Jury;     Indictment   and    Information;     Jury, 
Habeas  corpus  proceedings,  see  Habeas  Corpus, 


Procedure  in  exercite  of  tpeeial  or  limited  /«rt«- 
diction. 

Bankruptcy,  see  Bankruptcy. 

Ejqnity,  see  Elquity. 

Justices'  courts  in  civil  cases,  see  Justices  of 
the  Peace,  i  91. 

Probate  and  administration,  see  Executors  and 
Administrators,  i{  283,  473.  504-515 ;  Guard- 
ian and  Ward,  ${  21, 157-164. 

Proeedwre  in  or  hv  partionlar  oourt*  or  tril)unalt. 
See  Courts ;   Justices  of  the  Peace,  ||  174-191. 
Courts  of  appellate  jurisdiction  in   particular 
states,  see  Courts,  |{  223-231. 

Prooednre  on  review. 
See  Appeal  and  Error;  Criminal  Law,  ii  1120- 
1170^;   Exceptions,  Bill  of;   New  Trial. 

PRAYER. 

For  instructions,  see  Criminal  Law,  H  824-830; 

Trial,  ij  256-267. 
For  relief,  see  Pleading,  {  72. 

PREDICATE. 

For  impeachoMUt  of  witnesses,  aet  Witnesses, 
i  388. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  Appeal 
and  Error,  i|  1026-1074. 

Ground  for  reversal  in  criminal  cases,  see  Crim- 
inal Law,  H  1166^-1170%. 

PRELIMINARY  EVIDENCE 

Proof  of  execution,  and  authentication  of  docu- 
ments offered  in  evidence,  see  Evidence,  §§ 
364-376. 

PRELIMINARY  INJUNCTION. 

See  Injunction,   f}  132-158. 

PREMEDITATION. 

Element  of  murder,  see  Homicide,  ii  156-1S8, 
232,  286. 

PREMIUMS. 

Insurance  premiums,  aee  Insurance,  {{  350-^7, 
672. 

PREROGATIVE  WRITS. 

See  Certiorari;  Habeas  Corpus;  Mandamus; 
Quo  Warranto. 

PRESCRIPTION. 

See  Limitation  of  Actions. 

PRESENTATION. 

Of  claims  against  estate  of  decedent,  see  E^c- 
ecutors  and  Administrators,  i  224. 

PRESUMPTIONS. 

In  civil  actions,  see  Evidence,  H  78-80. 

On  appeal  or  writ  of  error  in  civil  actions,  see 
Appeal  and  Error,  H  907-931, 

On  appeal  or  writ  of  error  in  criminal  prosecu- 
tions, see  Criminal  Law,  i  1144. 

PRETENSE. 

See  False  Pretenses  ;   Fraud. 

PREVENTIVE  RELIEF. 

See  Injunction. 
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PRICE 

Of  goods  sold,  lee  Sales,  I  364. 

PRINCIPAL  AND  ACCESSORY. 

8«e  Homicide,  |  30. 

PRINCIPAL  AND  AGENT. 

See  Master  and  Servant. 

Declarations  by  agent  as  evidence  against  priii< 

cipal,  see  Evidence,  {|  242-244. 
Kidnapping  by  agent,  see  Kidnapping,  {  1. 

Agenen  m  particular  rtiation*,  offlcet,  or  oo- 

cupationt. 
See  Attorney  and  Client ;   Banks  and  Banldng, 

{    116;     Brokers;     Factors;     Husband    and 

Wife,  f  25;    Insurance,  $i  T7-90,  358,  375, 

876. 
Corporate  agents,  see  Corporations,  g|  306-337, 

398-4.32. 
County  agents,  see  Counties,  {  74. 

I.  THE  BEUiTIOM. 

Brokers,  see  Brokers,  H  8-11. 

(A)  CrestiOB   and  Bxlatenee. 

{  22.  Agency  may  not  be  established  by  the 
mere  declaration  of  one  claiming  to  be  agent. 
—Baltimore  &  O.  S.  W.  R.  Co.  v.  Clift  (Ky.) 
917. 

IX.  mJTUAX.  RIGHTS,  DUTIES.  ASH 
LIABILITIES. 

Attorneys,  see  Attorney  and  Client,  U  1S3-190. 
Brokers,  see  Brokers,  {  38. 

(A)  BxeentloB  of  AveB«T« 

(  62.  One  merely  authorized  by  another  to 
act  for  him  and  represent  his  interest  in  a 
lease  held  to  be  under  no  duty  to  use  his  own 
means  to  make  erections  on  the  leased  prop- 
erty required  by  the  lease  to  prevent  forfeiture 
thereof.— SmaUhonse  v.  Keller  (Ky.)  403. 

f  70.  A  person  may  act  as  agent  for  both 
parties  to  a  transaction  where  both  know  of 
his  relation  to  each,  and  see  fit,  mutually,  to 
trust  him.— Peters  v.  Carroll  (Mo.  App.)  49. 

(B)  Compeasatlon   and   Llea   of  Avent. 

Brokers,  see  Brokers,  §|  40-7S,  79-88. 

m.  BIGHTS  Ain>  IJABILITIES  AS  TO 
THIBD  PERSONS. 

Brokers,  see  Brokers,  f  97. 

Liability  of  master  for  injuries  to  third  per- 
sons by  acts  or  omissions  of  servants  or  inde- 
pendent contractors,  see  Master  and  Servant, 
it  302-329. 

(A)   Povrem  of  A^ent. 

Authority  of  agents  of  corporations  in  general, 
see  Corporations,   gg  398-432. 

Authority  of  attorney,  see  Attorney  and  Client, 
fg  70-72. 

Declarations  by  agent  as  evidence  against  prin- 
cipal, see  Evidence,  gg  242-244. 

Insurance  agents,  see  Insurance,  g|  87-90,  375, 
376. 

(C)  Vnaatltorlaed  and  'Wroastnl  Acta. 

Inability  of  municipal  corporation  for  torta  <rf 
officers  and  agents,  see  Mnnicipal  Corpora- 
tions, Si  745^-747. 

(D)  RatlfleatloB. 

g  175.  The  rule  that  a  principal  profiting 
by  the  nnanthorized  act  or  contract  of  his  agent 
takes  it  cum  onere  does  not  apply  as  between 
tort-feasors.— Laughlin  v.  Bzcelsior  Powder 
Mfg.  Co.  (Mo.  App.)  116. 


f  ITS.  Where  a  principal  profits  by  or  rati- 
fles  the  nnanthorized  acts  or  contract  of  bis 
agent,  he  takes  the  same  cum  oner«. — Langhlin 
T.  Excelsior  Powder  Mfg.  Co.  (Mo.  App.)  lia 

(B)  Hotlee  to  Aseat. 

Notice  to  officer  or  agent  of  bank,  see  Banks 

and  Banking,  g  116. 
Notice  to  officers  or  agents  of  corporations  in 

general,  see  Corporations,  f  428. 

(F)   Actions. 

I  184.  Where  defendant's  act  in  seizing  prop- 
erty as  to  which  there  was  a  contract  between 
plaintiff  and  defendant's  wife,  was  tortious  and 
unjustifiable,  replevin  will  lie  against  defend- 
ant, though  he  only  acted  as  agent  for  his  wife. 
—Kimble  v.  McDermott  (Mo.  App.)  72. 

f  184.  An  agent  held  not  liable  to  replevin, 
if  his  possession  is  in  good  faith. — ^Kimble  r. 
McDermott  (Mo.  App.)  72. 

g  194.  In  an  action  to  recover  money  depos- 
ited under  an  automobile  sales  agency  contract, 
an  instruction  on  the. alleged  apparent  antfaori- 
ty  of  defendant's  general  sales  agent  held  erro- 
neous.— Thompson  v.  Joseph  W.  Moon  Bossy 
Co.  (Mo.  App!)  1088. 

g  194.  In  an  action  to  recover  a  deposit  nn- 
der  an  automobile  sales  agency  contract,  an  in- 
struction that,  unless  defendant's  agent  had  au- 
thority to  modify  plaintiff's  contract  as  he  did, 
plaintiff  could  not  recover,  held  proper.— 
Thompson  v.  Joseph  W.  Moon  Buggy  Co.  (Ma 
App.)  1088. 

PRINCIPAL  AND  SURETY. 

See  Bonds. 

Bonds  for  payment  of  claims  by  insurance  com- 
panies, see  Insurance,  g  8. 

Sureties  on  bail  bond,  see  BaiL 

Sureties  on  bond  of  executor  or  administrBtor, 
see  Executors  and  Administrators,  g  527. 

Sureties  on  bond  of  sheriff  or  constable,  see 
Sheriffs  and  Constables,  g  157. 

Sureties  on  bond  on  appeal  or  other  proceeding 
for  review,  see  Justices  of  the  Peace,  g  191. 

U.  NATURE  AND  EXTENT  OF  XJA- 
BiriTT  OF  BURETT. 

Bonds  for  payment  of  dainw  by  insurance  com- 
panies, see  Insurance,  f  8. 

g  59.  A  contract  of  suretyship  must  be  given 
a  reasonable  interpretation  according  to  the 
intention  of  the  parties. — Board  of  Education 
of  CSty  of  St  Louis  v.  United  States  Fidelity 
&  Guaranty  Co.  (Mo.  App.)  18. 

{  66.  A  surety's  obligation  cannot  be  ex- 
tended to  other  subjects,  persons  or  periods  of 
time  than  those  expressed  or  necessarily  in- 
cluded in  his  contract — State  ex  rel.  Zimmer^ 
man  v.  Schaper  (Mo.  App.)  671. 

rV.  BEBCEDIES   OF  CBEDITOR8. 

Cure  of  defects  in  pleading  bv  pleading  of  ad- 
verse party,  see  Pleading,  g  403. 

g  133.  Where  a  note  executed  by  a  corpo- 
ration was  paid  by  a  new  note  of  the  sureties 
thereon,  and  the  old  note  was  pledged  to  se- 
cure the  new,  the  creditor  could  not  sue  the 
corporation  until  the  new  note  matured,  and 
then  only  on  the  sureties'  right  to  contribution. 
— Maysville  Telephone  Co.  t.  First  Nat  Bank 
(Ky.)  886. 

V.  BIGHTS  AND  BEXEDIES   OF 
SUBETT. 

(B)  Aa  to  PrlaetpaO. 

g  174.  Under  Ky.  St  {  723  (RusaeU's  St 
g  4364),  authorizing  surety  companies  to  eon- 
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tract  for  indemnity,  they  cannot  obtain  it  wlien 
not  contracted  for,  in  a  proceeding  under  sec- 
tions 4658,  4663,  4664  (sections  2027.  2031, 
2032).— United  States  Udelity  &  Guaranty  Co. 
T.  Pazton  QHy.)  481. 

{  184.  Wliere  officers  of  a  corporation,  sure- 
ties on  its  note  to  a  bank,  executed  their  own 
note,  in  which  the  corporation  did  not  }oin, 
in  payment  of  the  ori^al  one,  they  could  sue 
the  corporation  as  for  money  paid. — Maysville 
Telephone  Co.  v.  First  Nat.  Bank  (Ky.)  886. 

i  185.  To  entitle  a  surety  company  to  in- 
demnity from  its  principal,  under  Ky.  St  { 
723  (Russell's  St  f  4364),  an  agreement  to  in- 
demnify must  have  l>een  in  the  contract — 
United  States  Fidelity  &  Guaranty  Co.  t.  Paz- 
ton (Ey.)  481. 

i  185.  Sureties  on  a  note  for  money  bor- 
rowed for  a  corporation  held  entitled  to  reim- 
bursement for  interest  paid  thereon.— Mays- 
ville  Telephone  Co.  t.  First  Nat  Banlt  (Ky.) 
886. 

I  185.  A  snretT  has  a  right  to  be  indemnified 
by  his  principal  for  whatever  sum  he  has  paid 
out  in  discharge  of  the  principal's  obligation.— 
Board  of  Education  of  City  of  St.  Louis  t. 
United  States  FideUty  ft  Guaranty  Co.  (Mo. 
App.)  18. 

PRINTING. 

Iiil>elons  printed  words,  see  Ubel  and  Slander, 
H  15,  i9. 

PRIOR  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment, 
fS  619,  713-743. 

PRIORITIES. 

Of  mortgages,  see  Chattel  Mortgages,  S|  140- 
163 ;  Mortgages,  1 186. 

PRISONS. 

See  False  Imprisonment 
As  nuisance,  see  Nuisance,  |  3. 
Liability  of  city  for  injuries  from  maintenance 
of  prison,  see  Municipal  Corporations,  f  734. 

i  10.  Tie  keeper  of  a  prison  is  UaUe  for 
damages  resulting  from  his  negligent  failure 
to  keep  it  clean  and  sanitary.— City  of  Bowling 
Green  t.  Rogers  (Ky.)  921. 

PRIVACY. 

Exemplary    damages   for  unantborised   nae  of 

pictures,  see  Damages,  (  91. 
Invasion   by  unauthorized  use  of  pictures,  see 

Torts,  II  5,  8. 
Protection  by  injunction,  see  Injunction,  I  96. 
Unauthorised  publication  of  picture  as  lil>el,  see 

Libel  and  Slander,  1 16. 

PRIVATE  NUISANCE 

See  Nuisance,  {|  3-36. 

PRIj^ATE  ROADS. 

Right  of  way,  see  Easement*. 

PRIVILEGE 

Grants  of  niecial  privileges  or  immnnities,  con- 
stitntionaf  prohibition,  see  Constitutional 
Law,  f  206. 

PRIVILEGED  COMMUNICATIONS. 

See  libel  and  Slander,  {f  41-61. 


PRIVITY. 

Admissions  by  privies,  see  Evidence,  |  230. 

PROBABLE  CAUSL 

For  prosecution,  see  Malicious  Prosecution,  |i 
20-24. 

PROCEDURE 

See  cross-references  under  Practice. 

PROCEEDS. 

Of  insurance,  rights  of  parties,  see  Insurance, 
li  688-683. 

PROCESS. 

In  particular  action*  or  prooeeHnpt. 
See  Attachment,  |  209. 

Particular  formi  of  ioritt  or  oihor  proccu. 
See  Certiorari;   Execution;   Garnishment;   Ha- 
beas  Corpus;    Mandamus;    Quo   Warranto; 
Replevin;    Saquestration. 

IV.  ABUSE   OF  FBOOEBS.. 

False  Imprisonment,  see  False  Imprisonment 
Malicious  prosecution,  see  Malicious   Proseea- 

tion. 
Wrongful  attachment,  see  Attachment,  H  368- 

377. 

PROFITS. 

Of  mortgaged  land,  rights  and  liabilities  of  par- 
ties, see  Mortgages,  |  199. 

Sharing  profits  as  element  of  partnership,  see 
Partnership,  ||  6-9. 

PROHIBITION. 

Of  traflie  in  intoxicating  liqnors,  see  Intozica- 

ting  liquors. 
Prohibitory  injunction,  see  Injunction. 

PROMISE 

See  Contract*. 

PROMISSORY  NOTES. 

See  Bills  and  Note*. 

PROOF. 

See  Criminal  Law,  II  304-508;    Depositions; 

Evidence ;   Witnesses. 
Amendment  to  conform  to  proof,  see  Pleading, 

I  237. 
Burden  of  proof  in  general,  see  Evidence,  i  84. 
Order  of  proof,  see  Trial.  |{  62-68. 
Pleading  and  proof,  see  Pleading,  {|  387-395. 
Reception  of  evidence  at  trial  of  civil  actions 

in  general,  see  Trial,  11  65-105. 
Reception  of  evidence  at  trial  of  criminal  causes 

in  general,  see  Criminal  Law,  U  671-673. 

PROPERTY. 

Constitutional  guaranty  of  right  of  property, 
see  Constitutional  Law,  H  93.  278. 

Ekemptions,  see  Homestead,  |  68. 

Subject  of  allowance  to  surviving  wife,  husband, 
or  children  from  estate  of  decedent,  see  Ejx- 
ecntors  and  Administrators,  |  181. 

Subject  of  commerce,  see  Commerce,  {f  8ft-40. 

Of  particular  clattei  of  per$on». 

See  Husband  and  Wife,  H  11-14;  Insane  Per- 
sons, I  61;  Municipal  Corporations,  |  225; 
Receiver*,  |  77;  Religions  Societies,  H  23- 
26. 

Married  women,  see  Husband  and  Wife,  U  110- 
193. 
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Partioular  ettatet  or  intereiU. 

See  Dower;   Remainders. 

Commnnity  and  separate  property,  see  Hns- 
band  and  Wife.  {  273. 

Married  wonuin's  separate  property,  see  Hus- 
band and  Wife,  H  110-193. 

Particvlar  $pecie»  of  property. 
See  Animals:    Fixtures;    Mines  and  Minerals; 

Waters  and  Water  Courses. 
Corporate  stocli,  see  Corporations,  {§  104-121. 
Logs  and  Iuml)er,  see  Logs  and  Logging. 

Remediei  involving  or  afeoUng  property. 

See  Attachment;  Ejectment;  Ejzecution;  For- 
cible Entry  and  Detainer,  |{  4-15;  Fraudu- 
lent Conyeyances;  Garnishment;  Judicial 
Sales;  Lis  Pendens;  Partition;  Quieting  Ti- 
tle; Replevin;  Sequestration;  Specific  Per- 
formance ;  Trespass,  g|  40-52 ;  Trespass  to 
Try  Title;   Trover  and  Conversion,  il  32-68. 

Actions  for  unlawful  detainer  of  demised  prem- 
ises, see  Landlord  and  Tenant,  ||  288-291. 

Bankruptcy  proceedings,  see  Banlcruptcy. 

Condemnation  proceedings,  see  Eminent  Do- 
main, H  206-^00. 

Distress  for  rent,  see  Landlord  and  Tenant,  | 
274. 

Enfon^ement  of  landlord's  lien,  see  Landlord 
and  Tenant,  |  254. 

Enforcement  of  liens  against  property  of  bank- 
rupt, see  Bankruptcy,  %  214. 

Enforcement  of  mechanics'  liens,  we  Mechanics' 
Liens. 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  Homestead,  t  193. 

Establishment  of  boundaries,  see  Boundaries,  If 

.  37-48. 

Foreclosure  of  mortgages,  see  Chattel  Mort- 
gages, {{  265-284;   Blortgages,  {^  556-587. 

Forfeiture  for  breach  of  condition  in  deed,  see 
Deeds,  %  168. 

Jurisdiction  of  courts,  see  Courts,  {  17. 

Recovery  of  possession  of  leased  premises  by 
landlord,  see  Landlord  and  Tenant,  M  288- 
291. 

Setting  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, I  249. 

Trantfert  and  other  matteri  affecting  title. 

See  Advene  Possession ;  Assignments ;  Assign- 
ments for  Benefit  of  Creditors ;  Chattel  Mort- 
gages;  Deeds;  Descent  and  Distribution; 
Mortgages ;  Partition  ;  Pledges ;  Powers. 

Accession,  see  Accession. 

Dedication  to  public  use,  see  Dedication. 

Ehcheat,  see  Escheat. 

Receivership,  see  Receivers,  |  77. 

Sale,  see  Sales ;  Vendor  and  Purchaser. 

Sale  of  property  of  decedent,  see  Executors  and 
Administrators,  {  327. 

Tsking  for  public  use,  see  Eminent  Domain. 

Offenee*  agaimt  or  involving  property. 
See  Burglary ;  Larceny ;  Nuisance ;  Threats. 
Obtaining  property  by  false  pretenses,  see  False 
Pretenses. 

I  2.  Property  held  to  consist  of  incorporeal 
things.— Munden  v.  Harris  (Mo.  App.)  1076. 

{  9.  Where  three  persons  are  shown  to  have 
once  owned  stock  of  a  corporation,  and  nothing 
to  the  contrary  appears,  the  presumption  is  that 
the  ownership  BtiU  exists.— Osmer  v.  lie  May- 
Wegmann  Brokerage  Co.  (Mo.  App.)  65. 

PROPOSALS. 

For  contract,  lee  Contracts,  {  24 

PROPOSITIONS. 

Accompanying  assignment  of  errors,  see  Appeal 
and  Error,  f  742. 


PROSTITUTION. 

See  Disorderly  House. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  t{  741-763,  764;  Trial,  H 
139-178,  191-194. 

PROVISIONAL  REMEDIES. 

See   Attachment;    Bail;    Garnishment;    Injunc- 
tion; Receivers;  Sequestration. 
Review  of  decisions,  see  Appeal  and  Krror,  { 

PROXIMATE  CAUSL 

Of  inj^ury  in  general,  see  Negligence,  M  56-61. 
Of  injury  to  servant,  see  Master  and  Servant, 


}  96. 

Of 


loss  of  or  injury  to  goods  shipped,  see  Car- 
riers, i  123. 

PUBLICATION. 

Of  process  or  notice  in  attachment,  see  Attach- 
ment, §  209. 

Of  result  of  local  option  election  contest,  see 
Intoxicating  Liquors,  |  37. 

PUBLIC  BUILDINGS. 

See   Municipal  Corporations,  i  225. 

PUBLIC  CORPORATIONS. 

See  Counties;  Municipal  Corporations. 
Levee  districts,  see  Levees,  t  5. 

PUBLIC  DEBT. 

See  Counties,  {|  152-191;  Municipal  Corpora- 
tions,  ""  ~ 

tricts, 

PUBLIC  DOMAIN. 

See  Public  Lands. 


se  vjouuues,  n  xoj^i.v±;  jnunicipai  corpora- 
tions, II  886-907;  Schools  and  School  Dia- 
•     >,  I  97. 


PUBLIC  FUNDS. 

See  Counties,  (t  152-191;  Municipal  Corpora- 
tions, M  886-«07. 

PUBLIC  GRANTS. 

See  Public  Lands. 

PUBLIC  HIGHWAYS. 

See  Highways. 

PUBLIC  IMPROVEMENTS. 

See  Highways;  Levees;  Municipal  Corpomtiona, 

PUBLIC  LANDS. 

m.  DIBPOBAX.  OF  UiNBB  OF  THE 
BTATXB. 

i  151.  Under  Ky.  St.  81*4702-4704  (Rus- 
sell's  St.  ii  2758al-2758a3),  the  entry  and  sur- 
vey of  public  lands  of  the  state  withdraws  the 
land  appropriated  from  subsequent  entry,  but 
does  not  pass  the  legal  title  from  the  state. — 
Bevins  v.  Collinswortb  (Ky.)  441. 

{  161.  Under  Ky.  St.  H  4702-4704  (Rus- 
sell's St.  g|  2758al-275Sa3),  where  land  in 
controversy  had  been  entered  by  defendant's 
ancestor  as  part  of  a  surrey  but  had  not  been 
in    fact    surveyed    or   patented,   plaintiff    with 
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knowledse  of  the  facts  couM  not  obtain  title 
by  a  snbaeqaent  attempted  entry  and  survey  of 
the  part  not  included  in  the  prior  anrvey. — Bev- 
ins  T.  GolUnsworth  (Ky.)  441. 

S  173.  Acts  26th  Leg.  1st  Called  Seas.  c. 
81,  deelarinc  that  lands  theretofore  recovered 
by  the  state  should  become  part  of  the  perma- 
nent school  fund,  held  not  to  have  a  retroactive 
effect  as  to  land,  the  patent  to  which,  after 
being  declared  invalid  by  judpnent,  had  there- 
tofore been  validated  by  the  Cegislature.— State 
y.  Powell  (Tex.  Civ.  App.)  748. 

i  173.  An  act  of  1000  (Acts  26th  Leg.  1st 
Called  Sess.  c.  11),  declaring  more  than  half 
of  the  public  domain  to  have  been  exhausted 
for  purposes  other  than  for  the  benefit  of  the 
public  free  school  fund,  cannot  be  looked  to 
in  aid  of  the  contention  that  it  had  been  so 
exhausted  five  years  prior  thereto.— State  y. 
Powell  (Tex.  Civ.  App.)  746. 

(  173.  Statement  of  when,  under  Const,  art. 
7,  I  2,  land  covered  by  a  patent  would  at  once 
become  property  of  the  public  free  school  fund, 
on  rencUtion  of  a  judgment  in  favor  of  the 
Ktate  canceling  the  patent. — State  v.  Powell 
(Tex.  Civ.  App.)  746. 

I  175.  Act  April  7.  1897  (AcU  25th  Leg. 
c.  88)  f  1,  keld  to  validate  a  patent  under  Con- 
federate Land  C^ertiflcate  Act  April  9,  1881 
{Acts  17th  Leg.  c.  106),  notwithstanding  a  prior 
judgment  canceling  it  for  noncompliance  with 
the  act  of  1881.— State  v.  Powell  (JTex.  Civ. 
App.)  746. 


PUBLIC  UWS. 


See  Statutes. 

PUBLIC  POLICY. 

Validity  of  contracts,  see  Contracts,  H  117- 
188. 

PUBLIC  PROPERTY. 

See  Monldpal  Corporations,  {  225. 

PUBLIC  REVENUE. 

See  Taxation. 

PUBLIC  SALES. 

See  Judicial  Sale*. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  ff  13-97. 

PUBLIC  SERVICE  COMMISSIONERS. 

Railroad  and  warehQUSe  commissioners,  juris- 
diction of  election  contest,  see  Elections.  ( 
275. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Corporations;  Railroads;  Street 
Railroads. 

Electric  light  and  heating  companies,  see  Elec- 
tricity. 

Gas  companies,  see  Oas. 

Interstate  commerce  laws,  see  Commerce. 

Telegraph  and  telephone  companies,  see  Tele- 
graphs and  Telephones. 

PUBLIC  USE. 

Dedication  of  property,  see  Dedication. 

Talcing  property  for  public  use  in  general,  see 
Eminent  Domain. 

What  constitutes  public  use  for  which  property 
may  l>e  taken  under  power  of  eminent  do- 
main, see  Eminent  Domain,  g  20. 


PUBLIC  WAYS. 

See  Highways;  Municipal  Corporations,  fi  671- 

PUBLIC  WORKS. 

See  Counties,  {  113;  Highways;  Levees;  Mu- 
nicipal Corporations,  tf  347-647. 

PUNISHMENT. 

Appellate  jurisdiction  as  dependent  on  extent 
of  penalty,  see  Criminal  Law,  {  1020. 

Assessment  by  verdict,  see  Criminal  Law,  |  884. 

For  crime  in  general,  see  Criminal  Law,  i  1208. 

For  refusing  to  give  deposition,  see  Depositions, 
I  71. 

Instructions  as  to  punishment  of  Hccused,  see 
Criminal  Law,  |  706. 

PUNITIVE  DAMAGES. 

See  Damages,  {  91. 

PURCHASERS. 

See  Sales;  Vendor  and  Purchaser. 

QUALIFICATIONS. 

Of  expert  witnesses,  see  Evidence,  |  844. 
Of  jurors,  see  Jury,  U  39-53. 
Of  witnesses  in  general,  see  Witnesses,  i|  53- 
181. 

QUALIFIED  FEL 

Construction  of  wills,  see  Wilis,  f  602. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

Execution,  see  Execution,  {  163. 
Venire,  see  Jury,  U  11&-120. 

QUESTIONS  OF  UW  AND  FACT. 

In  civil  actions,  see  Trial,  If  130-178,  101-194. 
In  criminal  prosecutions,  see  Criminal  Law.  H 
741-763,  764. 

QUIA  TIMET. 

See  Quietinc  Title. 

QUIETING  TITLE. 

Tax  titles,  see  Taxation,  fg  790-816. 

I.  BIGHT  or  ACTION  AND  DEFENKBB. 

i  7.  Equity  has  inherent  jurisdiction  of  a 
bill  to  remove  a  cloud  on  a  land  title.— Shel ton 
V.  Horrell  (Mo.)  988. 

I  10.  Plaintiff  in  an  action  to  quiet  title 
must  recover  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  defendant's. — Wil- 
son v.  Rogers  (Ark.)  318. 

i  10.  A  contention  that  defendant,  in  a  suit 
to  quiet  title,  had  no  title  to  the  property  be- 
cause held  by  a  levee  district,  heU  unavailable 
—Robinson  v.  Cross  (Ark.)  954. 

I  10.  Title  of  defendant  in  a  suit  to  quiet 
title  held  good  as  against  the  possession  of  the 
plaintiff.— Robinson  v.  Cross  (Ark.)  0r>4. 

I  12.  Superiority  of  title  held  subject  to  de- 
termination in  a  suit  to  quiet  title.— Vance  r. 
Gray   (Ky.)   181. 
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{  12.  PoBsession  by  tenant  will  support  ant 
action  to  quiet  title.— Upchoich  t.  Sntton  Bros. 
(Ky.)  477. 

{  12.  ▲  b!U  in  equity  to  qniet  title,  by  par- 
ties not  in  actual  possession  of  the  land,  will 
not  Ue.— Hall  t.  Pratt  (Ky.)  900. 

n.  PROCEEDINGS  AXO  KEXSEF. 

Leave  to  sue  receiver,  see  Receivers,  §  174. 

S  34.  A  bill  to  remove  a  cloud  from  a  land 
title  held  required  to  show  title  in  plaintiff 
when  suit  was  broii«lit.— Sbelton  v.  Horrell 
(Mo.)  98a 

I  34.  A  bill  to  remove  a  cloud  from  a  land  ti- 
tle must  allege  what  title  or  interest  plaintiff 
has  in  the  property.— Sbelton  v.  Horrell  (Mo.) 

QUITCLAIM. 

See  Deeds,  I  121. 

QUO  WARRANTO. 

XL  JXTBIBDICTION,    PBOOEEDINaS, 
AND  RWTifKF. 

I  S7.  An  objection  that  the  reasonableness 
of  an  extension  of  city  limits  was  not  reviewa- 
ble in  quo  warranto  was  waived,  where  not 
raised  until  final  hearing.— State  ex  inf.  Major 
V.  Kansas  Qty  (Mo.)  IWl. 

f  67.  In  quo  warranto  by  the  state,  to  deter- 
mine the  validity  of  an  extension  of  the  limits 
of  a  city,  the  question  whether  such  extension 
will  deprive  a  private  individual  of  his  property 
without  due  process  of  law  is  not  reviewable. — 
State  ex  inf.  Major  v.  Kansas  CSty  (Mo.)  1007. 

RAFTS. 

Rafting  logs,  see  Logs  and  Logging,  f  IS. 

RAILROAD  COMMISSIONERS. 

Railroad  and  warehouse  commissioners,  juris- 
diction of  election  contest,  see  £3ectiona,  | 
27B. 

RAILROADS. 

See  Street  Railroads. 

Allowance  to  surviving  wife  of  railway  clerk 
from  pension  money,  see  Executors  and  Ad- 
ministrators, g  181. 

As  employers,  see  Master  and  Servant. 

Carriage  of  goods  and  passengers,  see  Carriers. 

Pensions  to  legal  representatives  of  railway 
clerks  killed  while  in  service,  see  Pensions, 
I  2. 

X.  CONTBOIi  AND  BEGPIATIOH  IN 
OENEBAXh 

Railroad  and  warehouse  commissioners,  juris- 
diction of  election  contest,  see  Elections,  § 
275. 

Regulation  of,  as  regulation  of  commerce,  see 
Commerce,  {|  33-40,  58,  61. 

IV.  LOCATION    OF    ROAD,    TERMINI, 
AND  STATIONS. 

Act  requiring  erection  of  depot  as  regulation 
of  interstate  commerce,  see  Commerce,  g  58. 

Legislative  power  as  to  erection  of  depot,  see 
Constitutional  Law,  {  70. 

Special  laws,  see  Statutes,  ||  75,  76. 

f  58.  Acts  1909,  p.  986,  requiring  establish- 
ment of  depot,  held  not  invalid  as  unreason- 
able.—St.  Louis  Southwestern  Ry.  Co.  v.  State 
(Ark.)  970. 


I  58.  In  requiring  railroad  to  maintain  de- 
pot. Legislature  held  required  to  act  reason- 
ably according  to  its  necessity  to  serve  pnblie 
needs. — St  Louis  Southwestern  Ry.  Co.  r. 
State  (Ark.)  970. 

I  58.  That  cost  of  maintenance  «f  depot 
would  exceed  revenues  held  to  be  considered,  bat 
not  controlling,  on  question  of  necessity'  for 
its  maintenance. — St.  Louis  Southwestern  Ry. 
Co.  V.  State  (Ark.)  970. 

V.  RIGHT  OF  W^AT  AND  OTHER  IN- 

TERESTS IN  LAND. 

Acquisition  of  rights  under  power  of  eminent 
domain,  see  Eminent  Domain. 

Instructions  assuming  fact  in  action  for  permit- 
ting Johnson  grass  to  mature  on  right  of  way 
of  railroad,  see  Trial,  f  191. 

Operation  of  corn-shelling  plant  on  right  of 
way  as  nuisance,  see  Nuisance,  i  5. 

Penalty  for  permitting  Johnson  grass  to  mature 
on  right  of  way,  see  Agriculture,  f  8. 

VI.  CONSTRUCTION,    MAINTENAHOB, 

AND  EQUIPMENT. 

Injuries  from  flowage,  see  Waters  and  Water 
Courses,  {  171. 

Operation  of  corn-shelling  plant  on  right  of  way 
as  nuisance,  see  Nuisance,  S  5. 

Spread  of  Johnson  grass  by  diversion  of  sur- 
face waters,  see  Agriculture,  {  8. 

t  113.  Where  a  railroad  constructs  a  bridze, 
it  must  use  ordinary  care  not  to  injure  the 
rights  of  owqers  of  adjacent  property. — Sontli 
Side  Realty  Co.  v.  St  Louis  &  S.  F.  R.  Ca 
(Mo.  App.)  1034. 

X.  OPERATION. 

Carriage  of  passengers,  see  CMTiers,  H   236- 

382. 
Fellow   servants,    see    Master  and    Servant,   | 

191. 
Injuries  to  employes,  see  Master  and  Servant, 

S8  89-296. 

(A)  Duty  to  Opecmte. 

Special  laws  for  construction  of  depots  at  sta- 
ti<m8,  see  Statutes,  gg  75.  76. 

(B)  Statutory,      Hnalelpal,      aa*       OSelal 
Reanalatloaa. 

Special  laws,  see  Statutes,  gf  75,  76. 

(D)  iBjnriea   to   Licensees   or  Treapswaera 
la  General. 

Ejection  from  passenger  trains,  see  Oirriers,  g| 
353-382. 

Instructions  ignoring  evidence  in  action  for  in- 
juries, see  Trial,  g  253. 

g  274.  A  railroad  company  held  not  liable 
for  the  death  of  a  trespasser  on  the  track  at 
night,  at  a  place  where  the  railroad  company 
was  not  bound  to  anticipate  the  presence  of 
persons  on  the  track,  or  to  keep  a  lookout  to 
guard  against  injuring  them. — Louisville  &  N. 
R.  Co.  V.  Bays'  Adm'r  (Ky.)  450. 

g  274.  A  railroad  is  not  liable  for  injuries 
to  person  falling  through  hole  in  sidewalk  main- 
tained by  the  town.— Farmer  t.  International 
&  G.  N.  Ry.  Co.  (Tex.  Civ.  App.)  3S6. 

g  274.  A  railroad  is  under  no  dutr  to  keep 
in  repair  the  streets  and  sidewalks  in  a  town 
or  city. — Farmer  v.  International  &  Q.  N.  Ry. 
Co.  (Tex.  Civ.  App.)  356. 

g  274.  A  railroad's  responsibility  for  defects 
in  walks  relates  only  to  the  approach  from  a 
street  to  its  depot,  and  it  is  not  liable  to  keep 
in  repair  the  crossing  of  such  street — Farmer 
V.  International  &  O.  N.  Ry.  Co.  (Tex.  Civ. 
App.)  356. 
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I  274.  That  a  railroad  permitted  tlie  town 
to  use  part  of  its  right  of  way  on  which  to  con- 
struct a  wallc  is  not  sufficient  to  impose  lia- 
bility for  defects  therein  on  the  railroad.— 
Farmer  v.  International  &  O.  N.  By.  Co.  (Tex. 
Civ.  App.)  356. 

I  274.  One  held  to  be  impliedly  invited  at 
a  railroad  station,  and  hence  entitled  to  reason- 
able cai«.— Mack  t.  Honaton  B.  &  W.  T.  Ry. 
Co.  (Tex.  Civ.  App.)  846. 

{  275.  Where  the  employis  of  defendant 
railroad  company  prematurely  removed  a  flag 
placed  on  the  end  of  a  car  which  was  being  re- 
paired, held,  that  defendant  was  bound  to  in- 
form plaintiff  of  the  removal  of  the  flag,  or  to 
operate  its  engine  upon  the  repair  tracic  so 
as  not  to  in^re  plaintiff.— Atchison,  T.  &  S. 
F.  Ry.  Co.  V.  Classln  (Tex.  Civ.  App.)  358. 

I  278.  A  car  repairer  of  another  railroad 
company  held  negligent  in  going  under  one  of 
defendant's  cars  which  was  being  repaired,  if 
he  knew  there  was  no  blue  flag  up. — Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Classin  (Tex.  Civ.  App.) 
358. 

{  278.  A  car  inspector  of  another  railroad 
company  going  nnder  one  of  defendant's  cars 
to  inspect  it  with  knowledge  that  the  blue  re- 
pair flag  placed  thereon  to  protect  it  had  been 
removed  held  to  have  assumed  the  risk  of  the 
ear  being  run  into  by  other  of  defendant's  cars. 
—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  (Hassin  (Tex. 
Civ.  App.)  358. 

I  278.  A  car  inspector  of  another  railroad 
company  which  had  requested  defendant  com- 
pany to  repair  one  of  its  cars,  so  that  it  could 
be  received  by  his  own  company,  held  not  to 
have  assumed  the  risks  of  injury  from  the  neg- 
ligence of  defendant's  servants  in  repairing  the 
oar,  unless  he  knew,  or  should  have  known, 
thereof.— Atchison,  T.  &  S.  F.  Ry.  <3o.  v.  Clas- 
sin (Tex.  Civ.  App.)  358. 

8  281.  A  crew  of  a  freight  train  held  author- 
ized by  implication  to  eject  trespassers  by  using 
necessary  force.— Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  v.  Rue  (Ky.)  1144. 

i  281.  Members  of  a  train  crew  inflicting  in- 
jury on  a  person  held  to  act  outside  the  scope 
of  their  employment,  so  as  to  relieve  the  rail- 
road company  from  liability. — Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  V.  Rue  (Ky.)  1144. 

{  282.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  car  inspector  by  the  mov- 
ing of  a  car  under  which  he  went  to  inspect  it, 
whether  plaintiff  was  negligent  in  going  nnder 
the  car  after  the  flag  indicating  that  it  was  be- 
ing repaired  had  been  removed  held  for  the 
jury.— Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Classin 
(Tex,  Civ.  App.)  358. 

t  ^S2.  In  an  action  against  a  railroad  com- 
pany, an  allegation  of  negligence,  held  suffi- 
cient to  allow  certain  proof. — Mack  v.  Houston 
E.  &  W.  T.  Ry.  Co.  (Tex.  Civ.  App.)  846. 

(B)   Accidents  to  Trains. 

Injuries  to  passengers,  see  Carriers,  |  284. 
Negligence   of  carrier  imputable   to  passenger, 
see  Negligence,  i  92. 

I  288.  A  railway  company  operating  trains 
across  a  street  over  which  a  street  railway 
company  operates  cars  held  required  to  exer- 
cise ordinary  care  to  guard  against  a  collision 
at  the  crossing. — Augustus  v.  Chicago,  R.  I.  & 
P.  Ry.  Oo.  (Mo.  App.)  22. 

{  288.  Hie  rear  brakeman  of  a  train  must 
keep  a  lookout  and  give  warning  of  the  presence 
of  peril  to  people  on  the  street  cars.— Augustus 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Mo.  App.)  22. 

I  297.  In  an  action  for  injuries  to  a  street 
car  passenger  in  a  collision  between  the  car 
And  a  train  at  a  crossing,  evidence  held  to  jus- 


tify a  finding  of  actionable  negligence  on  the 
part  of  the  railway  company. — Augustus  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Mo.  App.)  22. 

(F)  Aooldenta  at  Croaslnara. 

{  301.  Rights  of  the  railroad  compaay  and 
the  public  at  crossings  stated.— Cox  v.  Illinois 
Cent.  R.  Co.  (Ky.)  911. 

I  303.  A  railway  companv's  duty  to  main- 
tain crossings  in  a  reasonably  safe  condition 
extends  to  private  as  well  as  public  highways. 
—Louisville  &  N.  R.  Co.  v.  Sweet  (Ky.)  204. 

f  303.  Scope  of  a  railway  company's  duty 
to  maintain  private  farm  crossings  in  reason- 
ably safe  condition  stated. — Louisville  ft  N.  R. 
Co,  V.  Sweet  (Ky.)  204. 

{  305.  Trainmen  should  anticipate  the  pres- 
ence of  travelers  with  horses  at  crossings.— Cox 
V.  IlUnois  Cent  R.  Co.  (Ky,)  911. 

{  306.  Trainmen  should  prevent  unusual 
noises,  so  as  to  avoid  frightening  horses  at 
crossings. — Cox  v.  Illinois  Cent.  R.  Co.  (E^y.) 
911. 

S  306.  Rule  stated  in  regard  to  dntjr  of 
trainmen  in  removing  engines  from  crossings. 
—Cox  V.  IlUnois  Cent.  R.  Co.  (Ky.)  911. 

I  306.  Obligation  of  trainmen  operating 
trains  at  private  crossings  to  prevent  injury  to 
persons  there  and  to  prevent  the  frightening  of 
stock  stated.- St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Edwards  (Tex.  Civ.  App.)  264. 

{  326.  That  a  railway  company  failed  to 
perform  its  statutory  duty  as  to  a  proper  ovet^ 
head  crossing  held  not  to  prevent  the  defense 
of  contributory  negligence  at  a  traveler  injured 
while  using  the  highway.— Marshall  &  E.  T. 
Ry.  Co.  V.  Petty  (T>x.  Civ.  App.)  406. 

I  327.  A  traveler  on  a  highway  who  crosses 
a  railroad  track  is  guilty  of  contributory  negli- 
gence if  he  fails  to  look  and  listen  for  trains.— 
St.  Louis,  I.  M.  ft  S.  Ry.  (}o.  v.  Stacks  (Ark.) 
315. 

i  330.  A  person  approaching  a  railroad 
crossing  where  trains  could  not  be  seen  until  the 
crossing  was  j^ractically  reached  held  entitled  to 
rely  on  the  giving  of  warning  signals. — Illinois 
Cent.  R.  Co.  v.  Moss'  Adm'r  (Ky.)  1122. 

i  332.  Where  a  person  approaching  a  cross- 
ing sees  and  knows  that  an  engine  is  letting 
off  steam,  he  should  not  drive  over  the  cross- 
ing without  notifying  the  trainmen.— Cox  v.  Il- 
linois Cent.  R.  Co.  (Ky.)  911. 

§  332.  Where  plaintiff  knew  the  conditions, 
and  attempted  to  drive  her  horse  near  an  en- 
gine letting  off  steam,  held,  that  she  was 
guilty  of  contributory  negligence. — Cox  v.  Illi- 
nois Cent.  R.  Co.  (Ky.)  Oil. 

8  344.  Negligence  in  violating  a  statute 
prohibiting  the  standing' of  trains  for  an  un- 
necessary length  of  time  at  crossings  must  be 
pleaded.— Cox  v.  Illinois  Cent  B.  Co.  (Ky.) 
911. 

{  346.  In  an  action  against  a  railway  com- 
pany by  one  injured  in  crossing  the  track,  the 
burden  of  proving  contributory  negligence  is 
upon  the  defendant.— St.  Louis,  I.  SI.  ft  S.  Ry. 
Co.  V.  Stacks  (Ark.)  315. 

9  346.  Burden  on  the  plaintiff  nnder  the 
humanitarian  rule  stated.— Pennell  t.  Chicago^ 
R.  I.  ft  P.  Ry.  Co.  (Mo,  App.)  114. 

§  346,  It  cannot  be  presumed  that,  because 
a  train  was  being  negligently  run  and  struck 
plaintiff,  the  defendant's  servants  were  guilty  of 
negligence  under  the  last  chance  doctrine. — 
Pennell  v.  Chicago,  B.  I.  ft  P.  Ry.  Co.  (Mo. 
App,)  114, 

I  347.  Evidence  as  to  calculations  showing 
to  what  extent  the  view  of  railroad  tracks  at  a 
crossing  was  cut  off  by  the   presence  of  cars 
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keli  admiMible  in  an  action  for  injuries  re- 
t-eived.— St.  Louis,  1.  M.  ft  S.  Ry.  Co.  t.  Staclcs 
(Ark.)  316. 

8  348.  In  an  action  for  injuries  at  a  railroad 
crossing,  held  that  plaintiff  was  guilty  of  con- 
tributory negligence.— Pennell  v.  Chicago,  R.  I. 
ft  P.  Ry.  Co.  (Mo.  Am>.)  114. 

{  348.  In  an  action  for  injuries  at  crossing. 
held  that  defendant  was  not  guilty  of  negli- 
gence under  the  last  chance  doctrine. — Pennell 
V.  Chicago,  R.  1.  ft  P.  Ry.  Co.  (Mo.  App.)  114. 

I  S49.  Punitive  damages  held  not  recovera- 
ble for  the  death  of  a  traveler,  due  to  the  negli- 
gence of  the  operatives  of  a  railroad  train  in 
failing  to  give  warning  signals  on  approaching 
a  dangerous  crossing. — Illinois  Cent.  R.  Co.  v. 
Moas'  Adm'r  (Ky.)  1122. 

i  860.  In  an  action  by  one  injured  while 
driving  over  a  railroad  crossing,  the  question  of 
contributory  negligsDce  ft«l<i  under  the  evidence 
for  the  jury.— St.  Louis,  I.  M.  ft  S.  Ry.  Co.  t. 
Stacks  (Ark.)  316. 

I  360.  Unless  the  nndisputed  evidence  shows 
that  one  injured  while  crossing  a  railroad  track 
failed  to  look  and  listen,  the  question  of  his 
contributory  negligence  is  for  the  jury.— St 
Louis,  I.  M.  ft  S.  Ry.  Co.  v.  Stacks  (Ark.)  S15. 

^  360.  Whether  plaintiff  was  guilty  of  con- 
tributory .negligence  in  attempting  to  take  a 
threshing  outfit  across  a  railway  track  just  be- 
fore a  train  was  doe  held  a  jury  question.— 
I^uisville  ft  N.  R.  Co.  y.  Sweet  (Ky.)  204. 

I  360.  In  an  action  for  death  at  a  railroad 
crossing,  evidence  held  to  require  submission 
of  the  question  of  defendant's  negligence  to  the 
jury.— Illinois  Cent.  R.  Co.  y.  Moss'  Adm'r 
(Ky.)  1122. 

{  350.  Whether  trainmen  discovered  the  per- 
il of  a  person  leading  an  animal  through  the 
gate  of  a  private  crossing  in  time  to  refrain 
from  sounding  the  whistle  and  frightening  the 
animal,  held  for  the  jury.- St.  Louis  South- 
western Ry.  Oo.  of  Texas  v.  Edwards  (Tex. 
Civ.  App.)  264. 

{  361.  An  instruction  held  erroneous  as  fail- 
ing to  require  deceased  to  exercise  increased 
care  at  a  railroad  crossing,  unless  he  knew  it 
was  unusually  dangerous,  without  placing  on 
him  the  burden  of  ordinary  care  to  discover  the 
fact.— Illinois  Cent.  R.  Co.  v.  Moss'  Adm'r  (Ky.) 
1122. 

i  ii51.  In  an  action  for  injuries  at  a  railroad 
crossing,  instructions  held  to  fairly  present  the 
question  of  contributory  negligence. — Coffee  v. 
Chicago,  R.  I.  ft  G.  Ry.  Co.  (Tex.)  1174. 

(6)  Injarlea  to  PeFsoaa  OB  or  near  Traelca. 

Injuries  to  persons  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  ||  81-118. 

Instructions  ignoring  issues  tn  actions  for  in- 
juries, see  Trial,  {  253. 

{  358.  Failure  of  operatives  of  a  railroad 
train  to  nse  ordinary  care  to  discover  persons 
entitled  to  be  on  the  track  held  negligence  war- 
ranting recovery  of  damages  by  one  injured 
thereby,  if  not  himself  negligent. — Howard  v. 
Waterman  Luml>er  ft  Supply  Co.  (Tex.  Gv. 
App.)  387. 

§  STtS.  A  railroad  company  held  required  to 
exercise  due  care  in  the  operation  of  its  trains 
80  as  not  to  injure  licensees  on  the  right  of 
way. — St.  Ixiuis  Southwestern  Ry.  Co.  of  Tex- 
as y.  McCauley  (Tex.  Civ.   App.)   796. 

(  358.  An  engineer  who  discovers  the  peril 
of  a  traveler  on  a  part  of  the  right  of  way 
used  by  the  public  most  nse  the  means  at  hand 
to  avoid  threatened  injury.— St.  Ix)u!b  South- 
western Ry.  Co.  of  Texas  v.  McCauley  (Tex. 
Civ.  App.)  798. 


I  358.  In  an  action  for  injnries  to  one  struck 
by  a  wire  cable  operated  in  connection  with  a 
sand  train  wtUle  waiking  on  a  path  near  the 
railroad  track,  evidence  held  to  warrant  a 
charge  on  negligence.— Missouri,  K.  &  T.  Ry. 
Ca  of  Texas  y.  Scbroeter  (Tex.  Civ.  App.)  826. 

I  300.  Operators  of  engines  on  a  track  par- 
allel to  a  part  of  right  of  way  used  by  the 
public  held  required  to  exercise  ordinary  care 
in  the  operation  thereof. — St.  Louis  Southwest- 
ern Ry.  Co.  of  Texas  y.  McCauley  (Tex.  Civ. 
App.)  79a 

{  300.  Where  a  part  of  a  railroad  right  of 
way  had  been  used  as  a  putilic  street,  tlie  rail- 
road company  held  liable  for  injuries  to  a  trav- 
eler thereon,  where  her  horse  was  frightened 
by  unnecessary  noises  of  an  engine. — St.  Lonia 
Southwestern  Ry.  Co.  of  Texas  y.  McCauley 
(Tex.  Civ.  App.)  T08. 

i  362.  The  backing  of  cars  or  an  en^ne  in 
the  dark  without  a  light  in  front  in  localities 
where  the  presence  of  persons  on  the  track 
should  be  reasonably  anticipated  is  negligence. 
— lA>uiBville  ft  N.  R.  Co.  v.  Bays'  Adm'r  (Ky.) 
450. 

I  367.  A  lookout  duty  obtains  as  to  railroad 
engines  and  cars  operated  in  cities  and  towns 
and  places  where  the  presence  of  persons  on 
the  trscks  should  l>e  reasonably  anticipated. — 
Louisville  ft  N.  R.  Go.  v.  Bays'  Adm'r  (Ky.) 
450. 

{  367.  Reasonable  warning  of  the  approach 
of  a  train  mnst  i>e  given,  where  it  is  being 
operated  on  a  track  where  the  presence  of  pei^ 
sons  is  reasonably  to  be  anticipated.— Lonis- 
yille  ft  N.  R.  (3o.  v.  Bays'  Adm'r  (Ky.)  4S0. 

f  369.  Operatives  of  trains  must  use  dili- 
gence in  keeping  a  lookout  for  persons  along 
Its  track,  and  to  use  proper  precaution  to  pre- 
vent inflicting  injury^  upon  them.— Missouri. 
K.  &  T.  Ry.  (30.  of  Texas  v.  Scbroeter  (Tex. 
Civ.  App.)  826. 

i  376.  Duty  of  train  employes  on  discover- 
ing peril  of  one  on  the  track  stated.— Texas  ft 
P.  Ry.  Co.  V.  Onllett  (Tex.  Ov.  App.)  262. 

i  381.  In  an  action  for  injuries  to  one 
struck  by  a  wire  cable  operated  in  connection 
with  a  sand  train  while  walking  on  a  path 
near  the  railroad  track,  evidence  held  insuffi- 
cient to  show  contributory  negligence. — Mis- 
souri. K.  ft  T.  Ry.  Co.  of  Texas  v.  Scbroeter 
(Tex.   Civ.  App.)  826. 

I  390.  That  a  pedestrian  was  guilty  of  con- 
tributory negligence  on  a  railway  track  held  not 
to  preclude  recovery  for  his  death. — Texas  ft  P. 
Ry.  Co.  V.  Gnllett  (Tex.  Civ.  App.)  202. 

{  400.  Whether  a  traveler  on  a  part  of  a 
railroad  right  of  way  was  guilty  of  contrilni- 
tory  negligence  held  for  the  jury.- St.  I^onis 
Southwestern  Ry.  Co.  of  Texas  v.  McCanley 
(Tex.  Civ.  App.)  798. 

f  401.  In  an  action  for  injuries  to  a  travel- 
er on  a  railroad  right  of  way,  a  charge  as  to 
the  duty  of  the  engineer  held  not  misleading. — 
St.  Louis  Southwestern  Ry.  Co.  of  "Texas  v. 
McCauley  (Tex.  Civ.  .\pp.)  798. 

II  401.  In  an  action  for  injuries  to  plaintiff, 
who  while  walking  on  a  path  near  a  track 
was  struck  by  a  wire  cable  operated  in  con- 
nection with  a  sand  train,  it  was  proper  to 
refuse  a  requested  instruction  on  the  principle 
of  "safe  and  dangerous''  way. — Missouri,  K.  tc 
T.  Ry.  CJo.  of  Texas  v.  Scbroeter  (Tex.  Civ. 
App.)  826. 

(H)  lajariea  to  Anlaiala  ob  or  neor  Traeka. 

S  446.  In  an  action  for  killing  cattle  at  a 
crossing,  evidence  held  sufficient  to  take  the  case 
to  the  jury.— Tate  v.  Wabash  Ry.  Co.  (Mo. 
App.)  14. 
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I  447.  A  charge  keli  erroneous  as  requiring 
a  railroad  company  to  both  sound  the  whistle 
and  ring  the  bell  at  a  croMing.— Tate  t.  Wa- 
bash Ry.  Ca  (Mo.  App-)  !'*• 

(I)  Flrea. 

Instnictions  assuming  facta   in  action  for  in- 

jariee,  see  Trial,  {  191. 
Usage    affecting    liabilityt    see    Customs    and 

Usages,  I  18. 

I  486.  In  an  action  for  burning  plaintiiTa 
barn,  a  charge  requiring  defendant  to  equip  its 
engine  with  the  most  approved  spark  arrester 
held  not  to  require  too  Jiigh  a  degree  of  care.— 
Houiton  &  T.  C.  E.  Co.  t.  Ellis  (Tex.  Civ. 
App.)  246. 

RAILWAY  MAIL  CLERKS. 

Allowance  to  surviving  wife  of  railway  clerks 
from  pension  money,  see  Bzecutors  and  Ad- 
ministrators, I  181. 

Pensions  to  legal  representatives  of  railway 
clerks  killed  while  in  service,  see  Pensions, 
12. 

RAPE. 

I.  OITEHSBg   AWP   RESPOHBXBIUTT 
THEBEFOR. 

i  4.  It  is  no  defense  to  a  prosecution  for 
rape  on  a  female  under  15  ^ears  of  age  that 
she  bad  had  intercourse  with  other  men. — 
Foreman  v.  State  (Tez.  Civ.  App.)  229. 

X  12.  Carnal  intercourse  with  woman  men- 
tally incapable  of  consenting  held  rape,  unless 
the  man  is  ignorant  of  the  infirmity.— State  v. 
Warren  (Mo.)  522. 

I  12.  Extent  of  proof  required  in  prosecution 
for  rape  upon  woman  mentally  incapable  of 
consenting  thereto  stated.- State  v.  Warren 
)Mo.)  522. 

I  12.  Mere  insanity  held  not  to  make  act  of 
intercourse  rape,  unless  sufficient  to  destroy  ca- 
pacity of  piosecntrix  to  consent.— State  v.  War- 
ren (Mo.)  ssa. 

f  12.  That  the  incapacity  of  prosecutrix  was 
apparent  to  ordinary  observers  held  not  to 
make  act  of  inteicoarse  with  her  rape,  in  al>- 
sence  of  actual  knowledge  of  defendant  of  such 
incapacity.— State  v.  Warren  (Mo.)  522. 

I  12.  Showing  merely  that  prosecutrix  was 
weak-minded,  and  that  defendant  knew  of  it. 
held  insufficient.— State   v.   Warren  (Mo.)  522. 

U.    PBOBEOUnOH  AND  PUNISHMENT. 

(A)  iBdletmeat    aad    laformmtloB. 

I  20.  An  Information  for  rape  held  sufficient 
—State  V.  Warren  (Mo.)  522. 

(B)  BTtdenee. 

Declarations  as  to  other  acts,  see  Criminal  Law, 

I  415. 
Secondary  evidence,  see  Criminal  Law,  i  308. 

I  36.  Bnrden  held  to  be  on  state  to  show  de- 
fendant's knowledge  of  incapacity  of  prosecutrix 
to  consent  to  act  of  intercourse.- State  v.  War- 
ren (Mo.)  522. 

I  61.  Evidence  held  insufficient  to  show  de- 
fendant's knowledge  of  incapacity  of  prosecutrix 
to  consent  to  act.— State  v.  Warren  (Mo.)  522. 

{62.  In  a  prosecution  for  carnally  knowing 
an  unmarried  female,  a  finding  that  prosecu- 
trix was  of  previous  chaste  character  held  sup- 
ported by  substantial  evidence.— State  v.  Sut- 
ton (Mo.)  668. 

8  52.  In  a  prosecution  under  Rev.  St.  1909, 
8  4472,   evidence   held  sufScient  to  warrant   a 


finding  that  prosecutrix  was  unmarried.— State 
V.  Sutton  (Mo.)  663. 

(O  Trial    and   Revlevr. 

Instructions  assuming  facts,  see  Oiminal  Law, 
i  761. 

{  59.  Evidence  held  to  raise  the  issue  of  as- 
sault with  Intent  to  rape,  so  as  to  authorize  an 
instruction  on  such  issue. — State  v.  Hoag  (Mo.) 
600. 

I  50.  In  view  of  Rev.  St  1009.  {  4804,  held 
error  not  to  charge  on  the  law  of  common  as- 
sault in  a  prosecution  for  assault  with  Intent  to 
rape.— State  v.  Hoag  (Mo.)  600. 

RATIFICATION. 

Of  act  of  agent,  see  Principal  and  Agent,  {  176. 
()f  act  of  insurance  agent,  see  Insurance,  f  142. 

REAL  ACTIONS. 

See  Ejectment ;    Forcible  Entry  and  Detainer, 

II  4-15;  Trespass  to  Try  Title. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REAL  PROPERTY. 

See  Property. 

Annexation  of  chattels  to  teal  property,  we 
Fixtures. 

C<«veyancea,  see  Deeds ;  Vendor  and  Purchaser. 

Effect  of  statute  of  frauds  on  agreements  relat- 
ing to  real  property,  see  Frauds,  Statute  of. 
H  70-76. 

Liens  for  improvements,  see  Mechanics'  Liens. 

Limitation  of  actions  to  recover,  see  Limitation 
of 'Actions,  I  19. 

Mortgage,  see  Mortgagee. 

Remedies  Involving  or  affecting,  see  Ejectment : 
Forcible  Entry  and  Detainer,  ||  4-15 ;  Tres- 
pass to  Try  Title. 

Sales  by  executors  or  administrators,  see  Execu- 
tors and  Administrators,  |  327. 

Trespass  to,  see  Trespass. 

REBUTTAL 

Admission  in  rebuttal  of  evidence  proper  In 
chief,  see  Trial,  |  62. 

Testimony  of  party  or  person  interested  in  re- 
buttal of  testimony  of  adverse  party  as  to 
transactions  with  person  since  deceased  or  in- 
competent, see  Witnesses,  |  177. 

RECEIPTS. 

As  evidence  of  payment,  see  Payment,  I  74. 
As  hearsay  evidence,  see  Evidence,  {  318. 

RECEIVERS. 

Of  corporations  in  general,  see  Corporations,  I 

663. 
Of  partnership,  see  Partnership,  {  325. 

I.  NATVBE  AND  OBOITNDB  OF  RE- 
CEIVEBSHIP. 

(A)  Hatare  and  Subjects  of  Rcnedj'. 

I  1.  Power  to  appoint  a  receiver  being  a  del- 
icate one,  especially  when  invoked  upon  ex 
parte  applicatlonH.  should  be  exercised  with  ex- 
treme caution,  and  never  in  a  doubtful  case. — 
Blades  v.  Billings  Mercantile  Co.  (Mo.  App.) 
579. 

I  6.  One  of  the  essentials  to  the  appointment 
of  a  receiver  is  that  there  is  no  other  adequate 
remedy.— Blades  v.  Billings  Mercantile  Co.  (Mo. 
App.)  579. 
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in.  TITLE   TO  AMD  P08SEBSX0X  OF 
PBOPEBTT. 

I  77.  An  equitable  lien  for  price  of  person- 
alty may  be  enforced,  even  tbougli  the  property 
be  in  the  handa  of  a  receirer.— Arkansas  Cy- 
press Shingle  Co.  t.  Meto  Valley  Ry.  Co.  (Arlc.) 
1185.  , 

VZ.   AOTIOKS. 

State  lavs  as  rules  of  decision  in  federal  coort, 
see  Courts,  |  373. 

t  174.  Act  Cong.  Aug.  13,  1888.  c.  866,  i 
3,  25  Stat  436  (U.  S.  Comp.  St.  1901,  p.  582), 
relating  to  federal  court  receivers,  does  not  au- 
thorize a  snit  against  a  federal  court  receiver 
in  a  state  court  witbont  leave  of  the  federal 
court,  primarily  to  recover  land  or  to  remove  a 
cloud  on  title,  and  incidentally  to  recover  dam- 
ages for  the  cutting  of  timber.— Mone  v.  Tack- 
aberry  (Tex.  Civ.  App.)  273. 

RECEIVING  STOLEN  GOODS. 

Bringlne  stolen  property  into  state,  see  Lar- 


tnnging  sto 
ceny,  |  22. 


RECEPTION. 


Of  evidence  at  trial,  see  Criminal  Law,  H  671- 
673;  Trial,  H  65-105. 

RECITALS. 

In  judgment,  construction  and  operation,  see 
Judgment,  {  525. 

RECOGNIZANCES. 

See  Bail 

On  appeal  or  writ  of  error  in  criminal  prosecu- 
tions, see  Criminal  Law,  {  1076. 

RECONVENTION. 

See  Set-Off  and  Counterclaim. 

RECORDS. 

In  criminal  prosecutions,  see  Criminal  Law,  | 
440. 

Of  chattel  mortgage,  see  Chattel  Mortgages,  §S 
152,  163,  194,  627. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary,  see  Evidence.  |  387. 

Transcript  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  §f  499-714;  Criminal  Law, 
i§  1090-1128. 

RECOUPMENT. 

See  Set-Off  and  Counterclaim.  I 

REDEMPTION. 

From  tax  sale,  see  Taxation,  {  699. 

REDIRECT  EXAMINATION. 

See  Witnesses,  {|  286,  287. 

REFERENCE. 

m.  REPORT  AKD   FINSrNGB. 

Review  of  questions  of  fact,   see  Appeal  and 


E3rror,  {  10 


REFERENDUM. 


Enactment  of  ordinances,  see  Municipal  Gor- 
porationa,  |  108. 

Legislative  control  over  acts  of  cities,  see  Mu- 
nicipal Corporations,  |  65. 


REFORMATION  OF  INSTRUMENTS. 

See  Oanoellation   of  Instrumental 

REHEARING. 

See  New  Trial. 

REINSURANCE. 

See  Insurance,  |  699. 

RELATIONSHIP. 

Disqualification   of  witness  by   relationahip    ta 
party,  see  Witnesses,  i  53. 

RELEASE 

See  Compromise  and  Settlement;   Payment 
Allowances  to  surviving  spouse  or  children,  aea 

lOxecutors  and  Administrators,  i  1^. 
Prom  arrest,  see  Bail. 
Of  liability  of  carrier  in  respect  to  goods,  see 

Carriers,  {  159. 

n.    CONBTBUOTIOH  AMD  OPEBATIOir. 

I  29.  By  releasing  one  of  several  joint  tort- 
feasors, plaintiff  estops  himself  to  deny  liability 
of  that  one. — Laugh  lin  v.  Excelsior  Powder 
Mfg.  Co.  (Mo.  App.)  116. 

S  29.  A  valid  release  of  one  of  several  joint 
tort-feasors  releases  all. — Laugblin  v.  Excelsior 
Powder  Mfg.  Co.  (Mo.  App.)  116. 

{  29.  A  release  signed  by  the  car  inspector  o( 
another  railroad  company  releasing  it  and  cer- 
tain named  corporations  from  lial>ility  for  in- 
juries while  inspecting  one  of  defendant's  cars 
held  not  to  prevent  him  from  suing  defendant 
for  the  injuries  sustained,  though  the  amount 
of  the  recovery  should  be  reduced  by  the  sum 
paid  under  the  release.— Atchison,  T.  &  S.  F. 
By.  Co.  T.  Classin  (Tex.  Civ.  App.)  33S. 

RELEVANCY. 

Of  evidence,  see  Criminal  Law.  |  364. 

RELIGIOUS  SOCIETIES. 

I  23.  Contract  between  factions  of  church 
held  not  required  to  be  authorized  and  entered 
into  by  a  majority  of  all  the  members. — Bottom 
V.  Tinsley  (Tex.  Civ.  App.)  833. 

i  25.  An  answer  in  action  for  specific  per- 
formance of  contract  between  factions  of  church 
nnd  for  injiinction  held  to  state  a  defense. — 
Bottom  V.  Tinsley  (Tex.  Civ.  App.)  833. 

t  25.  A  petition  for  specific  performance  of 
a  contract  oetween  factions  of  church,  and  to 
enjoin  defendant  faction  from  interfering  with 
rights  of  plaintiff  faction,  held  sufficient  at  least 
as  against  general  demurrer. — Bottom  v.  Tinsley 
(Tex.  Civ.  App.)  833. 

REMAINDERS. 

I  16.  The  proceeds  from  the  sale  of  land  in 
which  a  father  had  a  life  estate  and  his  chil- 
dren the  remainder  cannot,  under  Civ.  Code 
Frac.  i  491,  which  authorizes  such  sales,  be 
used  to  improve  other  real  property  of  the  same 
owners.— Globe  Realty  Co.  v.  Lenti  (Ky.)  882. 

I  16.  Sale  of  a  house  in  which  infants  have 
a  remainder  held  proper  under  Civ.  Code  Prac. 
i  491.— Globe  Realty  Co.  v.  LenU  (Ky.)  882. 

REMAND. 

Of  cause  by  appellate  conrt,  see  Appeal  and 
Error,  If  1195-1214. 
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REMEDIES. 


See  Actioin. 


REMEDY  AT  LAW. 

Effect   on   juiigdictlon   of   equity,   we  Chattel 

Mortgages,  {  2&S. 
Effect  on  jaiudiction  in  equity,  see  Injunction, 

REMEDY  OVER. 

By  surety  against  principal,  see  Principal  and 
Surety.  ||174-185. 

Substitution  of  third  person  paying  debt  to 
rights  of  creditor  agunst  debtor,  see  Subro- 
gation. 

REMISSION. 

Of  debt,  see  Release. 

REMITTITUR. 

Of  cause  by  appellate  court,  see  Appeal  and  Er- 
ror, H  U9&-1214. 

REMOVAL. 

Of  minor's  disabilities,  see  Infants,  I  11. 

Of    passengers    or    intruders    from    passenger 

trains,  see  Carriers,  U  353-382. 
Of  trustee,  see  Trusts,  |  166. 

REMOVAL  OF  CAUSES. 

See  Quieting  Title. 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts,  }  485.    - 

RENDITION. 

Of  judgment,  see  Judgment,  ||  238,  248-252. 

RENEWAL. 

Of  cause  of  action  barred,  or  against  which  lim- 
itation has  commenced  to  run,  see  Limitation 
of  Actions,  I  165. 

RENT. 

See  Landlord  and  Tenant,  H  254-274. 

Of  mortgaged  land,  rights  and  liabilities  of  par- 
ties, see  Mortgages,  J  199. 

Under  mining  leases,  see  Mines  and  Minerals, 
I  70. 

REOPENING  CASE. 

For  further  evidence,  see  Trial,  |  68. 

REPEAL 

Of  statute,  see  Statutes,  §  168. 

REPETITION. 

Of  instmctiMis,  see  Trial,  g  260. 

REPLEVIN. 

To  recover  possession  of  goods  sold,  see  Sales, 
I  403. 

I.  RIGHT  OF  ACTION  ANB  DEFEH8ES. 

Liability  of  agent,  see  Principal  and  Agent,  | 
184. 

I  10,  Evidence  of  possession  of  property  by 
defendant  held  sufficient  to  support  replevin. — 
Kimble  v.  McDermott  (Mo.  App.)  72. 


IV.  PI.EADIHO  AUD  BTIDEirOI!. 

I  72.  In  replevin  of  a  note  brought  by  the 
payee  against  the  maker,  evidence  held  to  jus- 
tify a  verdict  for  the  payee.— St.  Victor  v.  Ed- 
wards (Mo.  App.)  1105. 


On  appeal  or  writ  of  error,  see  Appeal  end  Er- 
■,  I  762. 


ror. 


REPLY  BRIEFS. 

;t  of  error,  sei 

REPORT. 

onstruction  o 

REPRESENTATION. 


By  corporation,  construction  of  penal  laws,  see 
Statutes,  I  241. 


Of  bank  by  officers  and  agents,  see  Banks  and 

Banking,  |  116. 
Of  client  by  attorney,  see  Attorney  and  Client, 


}§  70-72. 
Of 


ui  corporation  Dy  omcen 

r>ratIon8,  {{  398-432. 
principal  by  agent,  se 


corjMration  b^^officers  and  agents,  see  (Tor- 
see  Brokers,  {  97. 

REPRESENTATIONS. 

False    representations,    see    False    Pretenses; 
Fraud. 

REPRESENTATIVES. 

Personal  representatives,  see  Executors  and  Ad- 
ministrators. 

REPUGNANCY. 

In  defenses  alleged,  see  Pleading,  i  93. 

In   description  of  boundaries,   see  Boundaries, 

REPUTATION. 

As  element  of  seduction,  see  Seduction,  |  32. 
Of  witness,  see  Witnesses,  f  340. 

REQUESTS. 

For  instructions,   see  Criminal  Law,  il  824- 
830;   Trial,  |§  25(^-267. 

RESCISSION. 

Cancellation  of  written  instrument,  see  Cancel- 
lation of  Instruments. 
Of  contract,  see  Contracts,  |  265. 
Of  contract  of  sale,  see  Sales,  |  119. 

RESERVATIONS. 

Of  power  to  alter  or  amend  corporate  charter, 
see  Constitutional  Law,  §  126. 

RES  GEST^. 

In  civil  actions,  see  B}vldence,  I  123. 
In  criminal  prosecutions,  see  Criminal  Law,  i 
304. 

RESIDENCE. 

Appearance  by  nonresident,  see  Appearance,  | 

Of  parties  to  action  as  determining  venue,  see 
Venue,  I  32. 

RESIDUARY  CLAUSE 

See  Wills,  M  687,  588. 

RES  IPSA  LOQUITUR. 

Negligence  In  general,  see  Negligence.  {  121. 
Negligence  of  carrier,  see  Carriers,  U  132,  316. 
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RES  JUDICATA. 

See  Judgment,  {{  619,  713-743. 
Former  decision  as  law  of  the  case,  see  Appeal 
and  Error,  ||  1097,  1195. 

RESPONDEAT  SUPERIOR. 

See  Mastei  and  Servant,  t{  302-329. 

RESPONSIVENESS. 

Of  verdict  to  issues,  see  Trial,  {  329. 

RESTORATION. 

Of  amount  received  in  settlement  of  insarance 
policy  as  condition  precedent  to  action  on 
policy,  see  Insarance,  S  612. 

RESTRAINT  OF  TRADL 

Contracts  in  restraint  of  trade,  see  Contracts, 

I  117. 
Trusts  and  other  combinations,  see  Monopolies, 

H  12-30. 

RETAINER. 

Of  attorney,  see  Attorney  and  Client,  H  70-72. 

RETROSPECTIVE  UWS. 

Constitutional  restrictions,  see  Constitutional 
Law,  i  191. 

RETURN. 

Of  amount  received  in  settlement  of  insurance 
policy  as  condition  precei 
icy,  see  Insurance,  |  612. 

REVENUE. 


policy  as  condition  precedent  to  action  on  pol- 


See  Taxation. 


REVERSAL 


Of  judgment  or  order  in  civiL  actions.  Me  Ap- 
peal and  Error,  {{  1165-1178. 

REVERSIONS. 

Of  property  to  state  for  want  of  persons  com- 
I>etent  to  bold  or  take,  see  Elscheat 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  {|  1120-1170%  ;    Habeas  Corpus. 

Bill  in  equity,  see  Equity,  {  447. 

Of  judgment  in  same  court,  see  Judgment,  I 
334. 

Of  judgment  of  justice  of  the  peace,  see  Jus- 
tices of  the  Peace,  {{  174-191. 

REVISION. 

Of  statutes,  see  Statutes,  g  231. 

REVIVAL 

Of  canse  of  action  barred  by  statute  of  limita- 
tions, see  Limitation  of  Actions,  g  155. 

REVOCATION. 

See  Cancellation  of  Instrumente. 

Of  liquor  licenses,  see  Intoxicating  Liquors,  if 

106-108. 
Of  will,  see  Wills,  {  191. 

RIGHT  OF  WAY. 

See  Easements. 


RISKS. 

Assumed  by  servant,  see  Master  and  Eterrant,  {{ 
203-226,  273,  288,  295. 

ROADS. 

See  Highways;    Street  Railroads. 
In  cities,  see  Municipal  Corporations,  H  671- 
706. 

ROLLS. 

Assessment  roll,  see  Taxation,  |  446L 

ROUTE. 

For  transportation  of  goods  by  carrier,  see  Car- 
riera,  11  79,  173. 

ROYALTIES. 

Under  mining  leases,  see  Mines  and  Minerals, 
i  70. 

RULE  IN  SHELLEY'S  CASE. 

See  Wills,  |  608. 

RULES. 

Of  master  governing  wdrk  of  servant,  see  Mas- 
ter and  Servant,  i  145. 

SABBATH. 

See  Sunday. 

SALARY. 

Of  tax  collectors,  see  Taxation,  S  549. 

SALES. 

Individual  liability  of  corporate  officer  on  un- 
dertaking of  corporation  for  sale  to  third  per^ 
son,  see  Corporations,  |  306. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
contract  of  sale,  see  Evidence,  |  400. 

Powers  of  sale,  sec  Powera. 

Regulation  of  commerce,  see  Commerce,  {  40. 

Validity  as  to  creditors  or  subsequent  purohas- 
era,  see  Fraudulent  Conveyances. 

Salet  by  or  to  particular  clattet  of  persons. 

See  Corporations,  |  410. 

Cotensnts,  purchase  of  outstanding  title,  or 
claim,  see  Tenancy  in  Common.  §  19. 

Independent  executora,  see  Executors  and  Ad- 
ministrators, i  7. 

Offiers  and  agenta  of  corporations  in  general, 
see  Corporations,  g  410. 

Sole*  of  particular  gpeciet  of,  or  eatate*  or  iii- 
terettt  in,  propertp. 

See  Intoxicating  Liquors. 

Mortgaged  property,  see  Mortgages,  g  280. 

Real  property  in  general,  see  Vendor  and  Pur- 
chaser. 

Shares  of  corporate  stock,  see  Corporations,  g 
121. 

Standing  timber,  see  Logs  and  Logging,  g  S. 

Solet  on  judicial  or  other  prooeedingt. 
See  Execution,  gg  258-269. 
Tax  sales,  see  Taxation,  g  643. 

I.  REQUISITES  AHB  VAUDTTT  OF 
OONTRAOT. 

g  22.  Facta  held  insufficient  to  show  a  meet- 
ing of  minds  between  buyer  and  seller  as  to  the 
price  until  the  buyer  accepted  a  delivery  and 
paid  a  draft  for  the  price. — D.  S.  Cage  &  Co. 
V.  Black  (Ark.)  942. 
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{  22.  Acceptance  by  wire  of  an  offer  to  sell 
rice  held  not  an  acceptance  at  $5.75  per  sack. — 
D.  S.  Case  &  Co.  v.  Black  (Ark.)  042. 

I  22.  Any  qualification  of,  or  departure  from, 
the  terms  of  an  offer  to  aell,  invalidates  the 
offer,  unless  agreed  to  by  the  person  making  it. 
— D.  S.  Cage  &  Co.  t.  Black  (Ark.)  »42. 

I  22.  A  contract  to  sell  is  not  complete  until 
the  price  has  been  agreed  on. — D.  S.  Cage  &  Co. 
T.  Black  (Ark.)  942. 

I  23.  A  postal  card  sent  by  seller  to  buyer, 
acknowledgmg  receipt  of  an  order  from  the 
buyer  to  the  seller's  drummer,  promising  prompt 
and  careful  attention,  hfld  not  an  acceptance 
of  the  order.— Courtney  Shoe  Co.  t.  E.  W.  Curd 
&  Son  (Ky.)  146. 

I  88.  Written  contract  for  sale  of  threshing 
machine,  containing  a  warranty  and  signed  by 
the  buyer  without  reading  it,  held  binding. — 
J.  I.  Case  Threshing  Mach.  Co.  t.  Mattingly 
(Ky.)  1131. 

{  52.  Evidence  held  not  to  show  a  contract 
for  the  sale  and  purchase  of  ties. — Brown  v. 
T.  J.  Moss  Tie  Co.  (Mo.  App.)  1103. 

{  'iS.  An  offer  by  wire  to  sell  rice  held  not 
to  fix  the  price  at  $5.75  per  barrel,  as  a  matter 
of  law.— D.  S.  Cage  &  Co.  v.  Black  (Ark.)  942. 

n.   OONSTBUCTION     OF     OONTBACT. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence,  §  400. 

t  81.  Stipulations  as  to  the  time  of  perform- 
ance of  a  contract  of  sale,  held  conditions  pre- 
cedent.— Estis  V.  Uarnden  (Mo.  App.)  43. 

III.  MODIFICATION    OK   KESOIMION 

OF  GOMTRAOT. 

(C)  ReseUsloB  by  Bayer. 

{  119.  A  buyer  of  goods  for  delivery  in  in- 
stallments, who  received  a  part  of  the  install- 
mentH,  may  revoke  the  order  as  to  future  in- 
stallments because  the  goods  delivered  failed 
to  comply  with  the  contract.— Ungerer  &  Co. 
y.  Louis  Mauli  Cheese  &  Fish  Oo.  (Mo.  App.) 
56. 

IV.  PERFORICANOE    OF    OOITTBAOT. 

(C)  DellTery  aad  Aeecptaaec  of  Goods. 

{  166.  A  contract  for  the  sale  and  purchase 
of  an  article  held  to  call  for  a  delivery  of  goods 
of  the  particular  kind  described.— Ungerer  & 
Co.  V.  Louis  Maull  Cheese  &  Fish  Co.  (Mo. 
App.)  56. 

{  166.  A  sale  by  sample  does  not  relieve 
the  seller  from  the  obligation  assumed  by  him 
in  selling  by  description,  and,  where  the  sample 
ia  an  imitation  not  discoverable  by  inspection, 
the  goods  delivered  niav  not  lie  an  imitation 
of  what  the  contract  calls  for.— Ungerer  &  Co. 
T.  Louis  Maull  Cheese  &  Fish  Co.  (Mo.  App.) 
56. 

f  166.  Certain  testimony  held  admissible  to 
prove  a  fact  going  to  defeat  seller's  right  to 
recover  damages  for  refusal  of  the  buyer  to 
accept  the  goods. — Ungerer  &  Co.  v.  Louis  Maull 
Cheese  &  fish  Co.  (Mo.  App.)  56. 

{  176.  A  buyer,  having  more  than  one  rea- 
son for  rejecting  goods,  does  not,  by  assigning 
one  reason,  conclusively  admit  that  there  is  no 
other.— Ungerer  &  Co.  v.  Louis  Maull  Cheese 
&  Fish  Co.  (Mo.  App.)  56. 

X  181.  In  an  action  for  the  breach  of  a  con- 
tract to  receive  ties,  subject  to  inspection,  evi- 
dence held  to  show  a  rejection  of  the  ties  by  the 
inspector.— Brown  v.  T.  J.  Moss  Tie  Co.  (Mo. 
App.)  IIO.*?. 


V.  OPEBATIOH  AND  EFFECT. 

(A)  TrsBsfer  ot  Title  ■■  Betweea  Parties. 

i  201.  Agreement  on  sale  of  a  cow  that  the 
buyer  would  take  her  at  a  specified  time  Acid 
not  a  condition  precedent  to  the  passing  of  title. 
— Eatis  T.  Hamden  (Mo.  App.)  43. 

(D)  Bona  Fide  Parohaaera. 

Of  mortgaged  property,  see  Chattel  Mortgages, 
t  153. 

VI.  WAKKANTIES. 

Authority  of  officer  or  agent  of  corporation,  see 
Corporations,  {  410. 

{  267.  For  an  express  warranty  in  a  con- 
tract of  sale  to  exclude  an  implied  warranty, 
it  must  contain  all  the  obligations  assumed  by 
the  warrantor. — Boulware  v.  Victor  Automobile 
Mfg.  Co.  (Mo.  App.)  7. 

I  283.  Certain  facts  held  not  to  constitute  a 
warranty  of  title.— Thompson  t.  Jacoway  (Ark.) 
955. 

VH.  BEMBDIES  OF  SEIXEB. 
<B)  lilen. 

Enforcement  against  property  in  bands  of  re- 
ceiver, see  Receivers,  f  77. 

Priority  between  vendors'  liens  and  chattel 
mortgages,  see  Chattel  Mortgages,  {  140. 

(E)  Aetlona  tor  Priee  or  Talae. 

I  364.  In  an  action  to  recover  the  price  of 
a  jack,  refusal  of  instructions  held  erroneous.— 
Brown  v.  £2merson  (Mo.  App.)  1108. 

(F)  Actloaa  tor  Damasea. 

I  382.  In  an  action  for  damages  for  a  buy- 
er's refusal  to  accept  goods,  certain  evideuce 
held  admissible  as  bearing  on  whether  a  resale 
of  the  goods  by  the  seller  was  a  proper  criterion 
of  market  value. — Ungerer  &  Co.  v.  Louis  Maull 
Cheese  &  Fish  Co.  (Mo.  App.)  56. 

Vm.  SEHEDIES  OF  BUTEK. 

(A)  ReeoTcry   ot  PrIee. 

Disregard  of  instructions,  see  Trial,  |  337. 
Inconsistent  defenses,  see  Pleading,  {  93. 
Of  corporate  stock,  see  Corporations,  {  121. 

(B)  Recovery  of  Good*. 

{  403.  A  purchaser  of  a  cow  held  entitled  to 
maintain  replevin  to  recover  possession. — Estis 
V.  Hamden  (Mo.  App.)  43. 

(C)  Aetlona  for  Breaeh  ot  Coatraet. 

Responsiveness  of  verdict  to  issues,  see  Trial, 
1329. 

I  405.  In  an  action  for  damages  for  a  buy- 
er s  breach  to  accept  goods,  certain  evidence 
held  admissible  in  support  of  the  buyer's  coun- 
terclaim for  damages  for  failure  to  deliver  goods 
called  for  by  the  contract. — Ungerer  &  Co.  v. 
Louis  Maull  Cheese  &  Fish  Co.  (Mo.  App.)  56. 

(D)  Aetloaa  aad  Connterclalma  for  Breach 
of  Warranty. 

I  428.  Buyer  of  threshing  machine  held  not 
entitled  to  counterclaim  for  damages  for  alleged 
breach  of  seller's  warranty. — J.  I.  Case  Thresh- 
ing Mach.  Co.  V.  Mattingly  (Ky.)  1131. 

{  441.  Evidence  Wd  to  show  that  brick-mak- 
ing machinery  complied  with  the  seller's  war- 
ranty.—Walton  Brick  Co.  V.  Anderson  Foundry 
&  Machine  Works  (Ky.)  136. 

IX.   OONDinONAZ.  MALBU. 

I  477.  A  seller  under  a  conditional  contract 
having  accepted  a  second  note  for  the  balance 
of  the  price  and  taken  a  chattel  mortgage,  held 
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to  have  elected  to  consider  the  sale  aa  abaolnte. 
—Thornton  t.  Findley  (Ark.)  627. 

SALOONS. 

See  Intoxicating  Liquors. 

SAMPLE. 

Salea  by  sample,  see  Sales,  |  166. 

SANITY. 

Determination  ot  sanity  of  witness  question  of 
law,  aee  Witnesses,  {  79. 

SATISFACTION. 

See   Compromise    and    Settlement;     Payment; 
Release. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Oamishment   of  school   district,   see   Oamiah- 
ment,  H  17,  201. 

n.  PUBUO  SCHOOLS. 

CA)  BatabllahBieBt.  Sekool  Iiajida  mnU 

FbbA*,  and  Revnlatloii  la 

General. 

Disposal  of  school  lands  in  general,  see  Pablic 
Lands,  |  173. 

§  13.  "Colored  children,"  within  Const.  I 
187,  defined.— Mulling  v.  Belcher  (Ky.)  1151. 

(B)  Creation,  Alteration,  Bxistenee,  and 
Dluolntlon  of  Diatrlota. 

I  32.  Rev.  St.  1899,  i  9742  (Ann.  St.  1906, 
p.  4463),  held  not  to  authorize  a  common  school 
cistrict  to  attach  a  part  of  a  Tillage  school  dis- 
trict organized  under  sections  9860-9879a  (Ann. 
St.  1906,  pp.  4519-4530).— School  Dist.  No.  61 
T.   McFarland   (Mo.   App.)   673. 

{  39.  Under  Rev.  St.  1899,  {  3649  (Ann.  St. 
1906,  p.  205S),  held,  that  an  injunction  would 
issue  to  prevent  a  common  school  district  from 
attaching  a  part  of  a  village  school  district. — 
School  Dist.  No.  61  t.  McFarland  (Mo.  App.) 
673. 

(D)  District  Propertr.  Oontraets,  and 
UabtUtiea. 

I  81.  The  obligation  of  a  surety  in  a  bond 
executed  to  a  board  of  education  held  measured 
by  the  contract  and  the  bond,  read  together, 
and  Rev.  St.  1899,  ii  aim,  67C2  (Ann.  St. 
1906,  p.  3328).— Board  of  Education  of  City 
of  St.  Louis  V.  United  States  Fidelity  &  Guar- 
anty Co.  (Mo.  App.)  18. 

{  81.  Under  Rev.  St.  1899.  {{  6761,  6762 
(Ann.  St.  1906,  p.  3328),  a  bond  by  a  contractor 
for  work  on  a  public  school  building  held  to 
bind  the  surety  to  answer  for  the  default  of 
the  contractor,  but  not  the  default  of  a  third 
person. — Board  of  Eiducation  of  City  of  St. 
Louis  T.  United  States  Fidelity  &  Ouaranty 
Co.  (Mo.  At>P-)  18- 

(B)  matrlot  Debt,  Seenrltlea,  and  Tax- 
ation. 

{  97.  An  election  for  the  purpose  of  issuine 
bonds  for  a  school  district  under  Ey.  St.  {  448 
(Russell's  St.  i  5758),  held,,  in  view  of  Ky.  St. 
{  448  (Russelrs  St.  i  Sal),  not  to  be  in  sub- 
stantial compliance  with  the  statute  and  hence 
void.— Hughes  v.  Roberts  (Ky.)   168. 

(F)  Clalma  Asalnat  Dlatrlet,  and  Actions. 

Right  of  action  for  escheat,  see  Escheat,  {  6. 

SCIRE  FACIAS. 

To  enforce  bail  bond,  see  Bail,  {  89. 


SECONDARY  EVIDENCE. 

See  Cripinal  Law,  |  898;    Dvidenoe,  U  198- 

SECURITY. 

See  Bail;  Bonds;  Chattel  Mortgagea;  Mort- 
gages;  Principal  and  Surety. 

Collateral  security  in  general,  see  Pledges. 

liabilities  of  broker  to  third  person  as  to  loans 
and  securities,  see  Brokers,  |  97. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er^ 
ror,  {  376;  Criminal  Law,  |  1076;  Jostices 
of  the  Peace,  |  191. 

Public  securities,  see  Municipal  Corpoiationa, 
1907.  ^         .~         -, 

SEDUCTION, 
n.  OBnmrAx.  itESPONSiBii.iTT. 

I  32.  In  a  prosecution  for  seduction  upon 
promise  to  marry,  the  good  repute  of  the  pros- 
ecutrix is  an  essential  element— State  v.  Walk- 
er (Mo.)  516. 

{  44.  In  a  prosecution  for  seduction,  the  re- 
lations of  the  defendant,  with  all  the  attend- 
ing circumstances,  are  competent  evidence. — 
State  y.  Walker  (Mo.)  516. 

I  44.  Certain  letters  of  defendant  to  prosecu- 
trix by  which  he  sought  to  win  her  afFection 
held  competent  evidence  against  him. — State  t. 
Walker  (Slo.)  516. 

{  45.  The  evidence  to  support  a  conviction 
of  seduction  must  be  measured  and  governed  by 
the  rules  governing  the  sufficiency  of  evidence 
to  justify  a  conviction  of  any  other  crime.— 
Nash  v.  State  (Tex.  Gr.  App.)  709. 

(  46.  EJvidence  held  to  sufficiently  corroborate 
the  testimony  of  prosecutrix  to  support  a  con- 
viction of  seduction. — Nash  v.  State  (Tex.  Cr. 
App.)  709. 

{  46.  Under  Code  Cr.  Proc.  1895,  arts.  769. 
781,  a  prosecutrix  held  sufficiently  corroborated 
to  justify  a  conviction  for  seduction  when  there 
are  any  facts  that  tend  to  show  that  accused 
committed  the  offense.— Nash  v.  State  (Tex.  Cr. 
App.)  709. 

{  50.  An  instruction  on  question  of  corrob- 
oration of  prosecutrix  as  to  promise  of  mar- 
riage held  not  erroneous.— State  v.  Walker  (Mo.) 
516. 

{50.  On  a  trial  for  seduction,  the  refusal  to 
charge  on  prosecutrix's  prior  criminal  miscon- 
duct, held  reversible  error. — Sharp  t.  State 
(Tex.  Cr.  App.)  333. 

SELF-DEFENSE. 

Defense  to  prosecution  for  homicide,  see  Homi- 
cide, IS  244,  .300. 

SELF-EXECUTING. 

ProTisions  of  Constitution,  see  ConsUtutional 
Law,  S§  32-46. 

SELF-SERVING  DECLARATIONS. 

As  evidence,  see  Evidence,  {  271. 

SENTENCL 

See  Criminal  Law,  S  989. 

SEPARATE  ESTATE. 

Of  husband  or  wife,  distinguished  from  com- 
munity property,  see  Husband  and  Wife,  i 
27.3. 

Of  married  woman,  see  Husband  and  Wife,  H 
110-193. 
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SEPARATE  MAINTENANCE. 

See  HaBband  and  Wife,  §  281. 

SEPARATE  PROPERTY. 

Te8tamentai7  capacity  of  married  women  to  dia- 
poae  of  separate  property,  see  Wills,  §  28. 

SEPARATION. 

Of  husband  and  wife,  see  Divorce ;  Husband  and 
Wife,  {  281. 

SEQUESTRATION. 

I  16.  In  replevin  to  recover  certain  personal 
property,  evidence  held  to  require  snSmisaion 
of  the  issae  of  title  to  the  Jury.— Blcketson  v. 
Best  (Tex.  Oiv.  App.)  353. 

g  16.  In  an  action  to  recover  certain  person- 
al property,  or  its  value,  the  statute  of  exemp- 
tions held  immaterial.— Ricketson  v.  Best  (Tex. 
Civ.  App.)  353. 

{  21.  On  the  vacation  of  an  attachment,  evi- 
dence of  plaintiifs  good  faith  in  sning  out  the 
same  is  material  only  as  against  a  claim  for 
exemplary  damages. — Ricketson  v.  Best  (Tex. 
Civ.  App.)  353. 

i  21.  Where  plaintiff,  having  purchased  cer- 
tain propeiy  from  a  firm,  sued  to  recover  it 
against  a  purchaser  from  an  individual  member 
of  the  firm,  evidence  of  plaintiff's  belief  that  the 
property  belonged  to  the  firm,  and  the  reasons 
thereof,  was  admissible.- Ricketson  v.  Best 
(Tex.  Civ.  App.)  353. 

{  21.  In  replevin  to  recover  certain  personal 
property,  evidence  that  plaintiff  was  ignorant 
of  defendant's  claim  at  the  time  suit  was 
brought  held  inadmissible.- Ricketson  v.  Best 
(Tex.  Civ.  App.)  353. 

SERVANTS. 

See  Master  and  Servant 

SERVICE 

Of  copies  of  record  on  appeal  or  error,  tee  Ap- 
peal and  Brror,  {  633. 

SERVICES. 

See  Master  and  Servant ;   Work  and  Labor. 
Claim  against  estates  of  decedent,  see  Elxecutors 

and  Administrators,  {  206. 
I/iens  on  real  property  for  services  rendered,  see 

Mechanics'  Liens. 
Military  service,  see  Militia. 
Of  broker,  sufficiency  to  entitle  to  compensation, 

see  Brokers,  {{  4&-S7. 
Of  pbraidan  or  surgeon,  right  to  compensation, 

see  Fbysiciaas  and  Surgeons,  fi  21-24. 

SERVITUDE. 

See  EJBsements. 

SET-OFF  AND  COUNTERCLAIM. 

Sham   counterclaim   as   affecting   jurisdictional 
amount  in  controversy,  see  Courts,  |  223. 

In  particular  actiont  or  proceeding*. 
By  executor  or  administrator,  see  Executors  and 

Administrators,  g  434. 
For  price  of  timber,  see  Logs  and  Logging,  |  3. 

Particular  demand*   or  Uabilitiit. 
Benefits  in  reduction  of  damages  from  public  Im- 

§rovement>,    see    Municipal    Corporations,    { 
96. 
Damages  for  breach  of  warranty  against  claim 
for  price  of  goods  sold,  see  Sales,  {  42K. 


n.   SVBJEOT-lfATTXB. 

{  35.  Where  the  term  of  an  employment  con- 
tract, which  had  been  breached,  had  expired, 
in  an  action  against  the  servant  on  a  note,  the 
amount  the  servant  was  entitled  to  recover  for 
breach  of  the  contract  was  available  as  a  proper 
counterclaim. — Coutnrie  v.  Roensch  (Tex.  Civ. 
App.)  413. 

m.  OPEBATION    AHD    EFFECT. 

{  68.  Where,  in  an  action  on  a  note  bearing 
no  interest,  defendant  pleaded  and  proved  a 
counterclaim  for  more  than  the  amount  of  the 
note,  plaintiff  could  not  recover  interest  after 
suit  brought  or  attorney's  fees,— Couturie  v. 
Roensch  (Tex.  Civ.  App.)  413. 

SETTING  ASIDE. 

Account  of  executor  or  administrator,  see  Ex- 
ecutors and  Administrators,  {  509. 
Execution,  see  Etxecution,  f  163. 
Judgment,  see  Judgment,  i|  137-139. 
Verdict,  see  New  Trial. 

SEHLEMENT. 

See   Compromise   and    Settlement;     Payment; 

Release. 
Between  iiartners,  see  Partnership,  {  325. 
Of  accounts  of  executors  or  administrators,  see 

Executors  and  Administrators,  i  460. 
Of  accounts   of  guardians,  see   Guardian   and 

Ward,  U  157-164. 
Of  accounts  of  trustees,  see  Trusts,  gi  315-329. 
Of  bill  of  exceptions,  see  Criminal  Law,  |  1092. 

SEWERS. 

Construction  by  city  of  sewage  disposal  plant, 
see   Municipal  Corporations,   gg   75,   270. 

In  cities,  power  of  municipality  to  make  im- 
provements, see  Municipal  Corporations,  g 
270. 

In  cities,  special  le^slation,  see  Statutes,  g  77. 

SEXUAL  INTERCOURSE. 

See  Rape;  Seduction. 

SHAM  PLEADING. 

Sham  counterclaim  a*  affecting  amount  in 
controversy,  see  Courts,   g  223. 

SHARES. 

Of  corporate  stock,  see  Corporations,  gg  104' 

SHELLEY'S  CASE. 

Rule  in,  see  Wills,  g  608. 

SHERIFFS  AND  CONSTABLES, 
n.  ooMFENSA'noir. 

As  collectors  of  taxes,  see  Taxation,  g  549. 

III.  POWEB4I,  DUTIES,  AWD  LIABILI- 
TIES. 

As  tax  collectors,  see  Taxation,  gg  546-649. 

IV.  IJABIUTIES    ON    OFFIOIAX 
BOMDS. 

g  157.  In  view  of  Rev.  St.  1909,  g  532S,  the 
storing  of  dynamite  taken  from  persons  arrest- 
ed "by  a  constable  for  having  explosives  in  a 
dweiring  held  not  a  part  of  nis  official  duties, 
so  that  his  sureties  were  not  liable  for  injuries 
caused  by  its  explosion. — State  ex  rel.  Zimmer- 
man V.  Schaper  (Mo.  App.)  671. 
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I  157.  The  snretiea  of  a  public  oCBcer  are 
only  responsible  for  Ms  performance  of  tbe  da- 
ties  imposed  on  him  by  law. — State  ex  rel.  Zim- 
merman T.  Scbaper  (Mo.  App.)  671. 

SIDEWALKS. 

Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal   Corporations,    H    755-822. 

SIGNALS. 

From   trains,   see   Railroads,   |{   349,  367-369. 

SIGNATURES. 

To  indictment,  see  Indictment  and  Information, 

I  33. 
To  memoranduin  of  contract  within  statute  of 

frauds,  see  Frauds,  Statute  of,  |  115. 

SILENCE. 

Element  of  fraud,  see  Fraud,  |  17. 

SIMULATION. 

Conveyances  and  transactions  in  fraud  of  cred- 
itors,   see   Fraudulent   Conveyances. 

SITUS. 

Of  property  for  purpose  of  taxation,  see  Tax- 
ation, I  99. 

SLANDER. 

See   Libel   and   Slander. 

SODOMY. 

i  5.  An  indictment  for  sodomy  held  suffi- 
cient.—James  V.  SUte  (Tex.  Cr.  App.)  689. 

SOLDIERS. 

See   Militia. 

Pensions,  see  Pensions. 

SOLICITORS. 

See  Attorney  and  Client. 

SPECIAL  DEPOSITS. 

See  Banks  and  Banking,  f   153. 

SPECIAL  JUDGES. 

See  Judges,  {  19. 

SPECIAL  LAWS. 

See  Statutes,  §S  75-77. 

SPECIAL  PRIVILEGES. 

Orant  of  special  privileges  or  impunities,  con- 
stitutional prohibition,  see  Constitutional 
Law,  {  205. 

SPECIAL  PROCEEDINGS. 

See   Certiorari;    Habeas    Corpus;    Mandamus; 

Quo   Warranto. 
Application  for  liquor  license,  see  Intoxicating 

Liquors,    {  64. 
Establishment    of   boundaries,   see   Boundaries, 

H  .37-18. 
Revocation  of   liquor  license,  see  Intoxicating 

Liquors,  {  1<^. 

SPECIAL  TAX  BILL 

See   Municipal   Corporations,  {  284. 


SPECIAL  TAXES. 

For  levees,  see  Levees,   {{  22,  23. 

SPECIFIC  PERFORMANCE. 

I.  KATVKE  AKD  OROmiM  OF  KEII- 
EDT  IH  OEHXRAI.. 

{  4.  Specific  performance  of  a  contract 
which  would  burden  land  in  tbe  hands  of  an 
innocent  purchaser  refused  because  there  was 
an  adequate  remedy  at  law. — ^Dazey  r.  Elvin 
(Mo.  App.)  85. 

I  4.  Under  stated  facts,  a  vendor  keld  not 
entitled  to  maintain  niecific  performance.— 
Clark  V.  Asbury  (Tex.  C5iv.  App.)  286. 

f  8.  Specific  performance  of  a  contract  is 
not  a  matter  of  right,  but  rests  in  the  sound 
discretion  of  a  court  of  equity,  which  should 
consider  the  interest  of  all  parties  concerned.— 
Dazey  v.  Elvin  (Mo.  App.)  ST). 

rV.  PB0CEEDIN08    AITD   BEI.IEF. 

I  106.  Under  Kirby's  Dig.  ||  6006,  6011.  a 
party  having  an  interest  m  the  property  to 
which  a  contract  to  convey  relates  is  not  a  nec- 
essary or  proper  party  to  a  suit  for  its  speoific 
performance. — Tombler  v.    Sumpter  (Ark.)   iH>7. 

I  106.  As  a  general  rule,  tbe  parties  to  a 
contract  to  convey  property  are  tbe  only  necei!- 
sary  parties  to  the  suit  to  enforce  its  specific 
performance. — Tombler  v.   Sumpter  (A  A.)  967. 

{  119.  The  burden  of  proving  a  former  own- 
er of  land  insolvent  Mfid  to  be  upon  one  seek- 
ing specific  performance  of  a  contract  which 
would  burden  land  now  in  the  hands  of  an  in- 
nocent purchaser. — Dazey  v.  Elvin  (Mo.  App.) 
85. 

SPEED. 

Of  horses  and  vehicles  on  streets,  see  Munici- 
pal  Corporations,    |   705. 

SPIRITUOUS  LIQUORS. 

Regulation   of   manufacture  and  sale,   see  In- 
toxicating  Liquors. 

SPLITTING  CAUSES  OF  ACTION. 

See  Action,   {  53. 

SPOLIATION. 

Of  instruments,  see  Alteration  of  Instruments. 

STABLES. 

See  Livery   Stable  Keepers. 

STALE  DEMANDS. 

Laches  in  genejnl,  see  Equity,   {{  67-71. 

STARE  DECISIS. 

See  Courts,  |  91. 

STATE  BANKS. 

See  Banks  and  Banking.  K  116-161. 

STATEMENT. 

Accompanying  assignment  of  errors,  see  Appeal 

and   Error,  {   742. 
Admissions,    see    Evidence,    {§   205-265. 
By    accused    or  other   persons   as    part    of   res 

gestae,   see   Criminal   Law,    |    .364. 
By   parties   or   other   persons  as    part  of  res 

geste,  see  Evidence,  g  123. 
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By  witnen  ioconaistent  with  testimony,  see 
Witnesses,    H   379-392. 

Declarations,  see  Criminal  Law,  {  424;  Evi- 
dence, If  269-274. 

Hearsay,  see  Evidence,  ||  317,  318. 

Of  case  or  facts  for  purpose  of  review,  see 
Criminal    Law,    {    1097. 

Of  mechanic's  lien,  see  Mechanics'  Liens,  fi 
124-154. 

Of  plaintUTs  demand,  see  Pleading,  {  72. 

STATES. 

Courts,   see   Courts. 

Reversion  of  property  to  state  for  want  of  per- 
sons competent  to  nold,  or  take,  see  Escheat 
State  militia,  see  Militia. 

n.  OOVXRNMEKT  AKD  OFFICERS. 

Authority  of  Governor  to  call  militia  into  serv- 
ice, see  Militia,  f  15. 

Control  by  Legislature,  of  acts,  rights,  and  lia- 
bilities, of  municipal  contorations,  see  Mu- 
nicipal Corporations,  |i  66-75. 

Mandamus  to  state  boards  or  officers,  see  Man- 
damus, 11  76-107. 

m.  PKOPERTT.  OOHTKAOTS,  AND 
UABIUTIEa 

Disposal  of  public  lands,  see  Public  Lands,  Si 

161-175. 
Laws    impairing    obligation    of   contracts,    aee 

Constitutional  Law,  f  126. 

STATIONS. 

Railroad  stations,  see  Railroads,  |  6S. 

STATUTE  OF  FRAUDS. 

See   Frauds,    Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of   Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects, 
see  the  various  specific  topics. 

Charging  statutonr  offenses,  see  Indictment  and 
Information,  {  110. 

Constitutionality  in  general,  see  Constitutional 
Law. 

Laws  impairing  obligation  of  contracts,  see 
Constitutional   Law,   {   126. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, )  108. 

Statute  of  frauds,  see  Frauds,  Statute  of;  Lim- 
itation of  Actions. 

Statutory  bonds,  see  Bonds,  |  50. 

Validity  of  retrospective  and  ex  post  facto 
laws,  see  Constitutional   Law,   |  191. 

I.  ENAOTMENT,   REQUISITES,   AHD 
TAUDITT  IN  OENERAI.. 

Legislative  power  to  determine  sufficiency  of 
notice,  see  Constitutional  Law,   (  70. 

{  5.  Under  Const,  art.  4,  {  55  (Ann.  St. 
1006,  p.  204),  the  Legislature  convened  in  extra 
session  held  authorized  to  enact  any  law  which 
the  Governor  by  special  message  recommends, 
notwithstanding  article  5,  |  9  (page  207).— State 
V.  RawUngs  (Mo.)  530. 

n.  OENERAI.  AND   SPECIAL  OR   LO- 
CAT.  LAWS. 

Grant  of  special  privileges  or  immunities,  see 
Constitutional  Law,   |  205. 

{  75.  Acta  1909,  p.  986,  enacted  while  Act 
May    17,    1907.    amending    Act    April    5.    1907 


(Acts  1907,  pp.  366,  821),  was  In  force,  held  not 
violative  of  Const  art.  5,  I  24,  relating  to  sus- 
pension of  general  laws. — St.  Louis  Southwesb- 
em  Ry.  Co.  v.  State  (Ark.)  970. 

S  76.  Acts  1900.  p.  986,  enacted  while  Act 
May  17,  1907.  amending  Act  April  5.  1907 
(Acts  1907,  pp.  336,  821).  was  in  force,  held  not 
violative  of  Const,  art  5,  f  24,  providing  that 
in  all  cases  where  a  general  law  can  be  made 
applicable  no  special  law  shall  be  enacted.— 
St.  Louis  Southwestern  Ry.  Co.  v.  State  (Ark.) 
970. 

$  76.  Validity  of  special  law  held  to  depend 
on  whether  general  law  can  be  made  applicable 
whether  one  has  been  passed  or  not. — St.  I»uis 
Southwestern  Ry.  Co.  v.  State  (Ark.)  970. 

{  77.  Sess.  Laws  1896.  p.  68,  held  not  to 
violate  Const,  art.  9,  S  7  (Ann.  St  1906.  p. 
260)  relating  to  the  classification  of  municipal 
powers.— Hall  v.  City  of  Sedalia  (Mo.)  650. 

m.   SUBJECTS  AND  TITLES  OF  ACTS. 

{  114.  The  title  of  Laws  1907,  p.  231,  held 
sufficient  within  Const,  art.  4,  g  28  (Ann.  St 
1906,  p.  I80),  to  support  a  provision  of  the  law. 
—State  V.  Rawlings  (Mo.)  530. 

I  114.  Under  Const,  art.  4,  {  28  (Ann.  St 
1906,  p.  185).  the  title  of  Laws  1907,  p.  231, 
held  not  sufficient  to  include  a  specified  provi- 
sion.—State  V.  Rawlings  (Mo.)  SSO. 

i  124.  That  it  mav  be  within  the  title  of 
Acts  19(^,  c.  233,  held,  a  provision  of  section 
19  should  be  construed  to  apply  only  to  coun- 
ties of  the  population  provided  by  the  title.— 
Darnell  t.  State  (Tenn.)  307. 

rV.  AMENDMENT,  REVISION,   AND 
CODIFICATION. 

Amendment  of  act  relating  to  levee,  see  Levees, 
I  2. 

T.  REPEAL,    SUSPENSION.    EXPIRA- 
TION.  AND   REVIVAL. 

Repeal  of  statute  relating  to  levees,  see  Levees, 
I!  2. 

Repeal  of  statutes  relating  to  collection  of  tax- 
es, see  Taxation,  {  646. 

{  168.  Act  March  15.  1909  (Laws  1009,  p. 
1^,  I  4),  creating  the  Crawford  County  I^evee 
District,  which  was  amended  by  Act  April  23. 
1909  (Laws  1909,  p.  472,  |  1),  held  not  repeal- 
ed by  the  amending  act,  that  being  invalid,  so 
that  the  district  could  proceed  to  levy  assess- 
ments under  the  original  act. — Alexander  v. 
Board  of  Directors  of  Crawford  County  Levee 
Dist  (Ark.)  618. 

VI.   CONSTRUCTION    AND    OPERA- 
TION. 

(A)  General  Roles  of  CoBatmetian. 

Laws  relating  to  liability^  of  sureties  on  con- 
tractor's l>ottd,  see  Municipal  Corporation:*,  i 
.147. 

Ijaw  requiring  verification  of  petition  in  suit 
to  foreclose  lien  for  taxes,  see  Taxation,  I 
643. 

I  206.  In  order  to  correctly  construe  a  stat- 
ute, it  is  necessary  to  ascertain  what  its  sub- 
let is.— Schi>ol  Dist  No.  61  v.  McFarland 
(Mo.  App.)  673. 

(  212.  The  court  should  not  assume  that  a 
statutory  provision  means  nothing.— National 
Bank  of  the  Republic  v.  Current  (Ky.)  479. 

{  220.  Courts  are  not  bound  by  the  Legisla- 
ture's erroneous  construction  of  a  statute, — 
Hall  T.  City  of  Sedalia  (Mo.)  650. 

i  231.  Where  the  law  construed  is  a  revi- 
sion, the  old  law  may  be  considered  to  deter- 
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mine  what  cbanjre  was  made  in  the  law.— Na- 
tional Bank  of  tlie  Republic  t.  Current  (Ky.) 
479. 

(B)  Partlenlar   Claaaea  of   Statatea. 

{  241.  Rev.  St.  1899,  S  1017,  providinc  a 
penalty  for  a  corporation's  failure  to  malie  cer- 
tain reports  to  the  secretary  of  state,  most  be 
strictly  construed. — State  ex  rel.  Lawrence 
County  T.  Grier  Land  &  Mining  Co.  (Mo.  App.) 
1087. 


(D)  BetroaetlTe  Operation. 

Constitntionallty  of  retroactive  and  ez  post 
facto  laws,  see  Constitutional  Law,  |  191. 

Laws  relating  to  public  lands,  see  Public 
Lands,  |  173. 

Vn.  PI.EASINO   AND   EVIDEHCS. 

Judicial  notice,  see  Evidence,  {  35. 
Presumptions  as  to  laws  of  ouier  states,   aee 
EMdence,  f  80. 


TOOTED    STATES. 

CONSTITUTION. 
Art  1,  S& 970 

STATUTES  AT  LARGE. 
1887,   Feb.  4,  cii.  104,  24 
Stat.  379  (U.    S.  Comp. 
St  1901,  p.  3154) 866 

1887,  Feb.  4,  cb.  104.  {  20, 

24  SUt  386  (U.  S. 
Comp.  St.  1901,  p.  3169). 
Amended  by  Act  1906, 
June  29,  ch.  3591,  S  7.  34 
Stat.  595  (U.  S.  Comp. 
St  Supp.  1909,  p.  1166) 

275,  665 

1888,  Aug.  13,  ch.  866,  f  3, 

25  Stat.  436  (U.  S.  Comp. 

St  1901.  p.  582) 278 

1904,  April  28,  ch.  1759, 33 
Stat.  436 83 

1906,  June  29,  cb.  3591,  i 
7,  34  Stat.  595  fU.  S. 
Comp.  St  Supp.  1909,  p. 
1166)   . .  .275,  665,  778,  1061 

COMPILED  STATUTES 
1901. 

Page  582  278 

Page  3154 866 

Page  3169 275,  665 

COMPILED  STATUTES 
SUPP.  1909. 

Page  1166 

•     275,  665,  778,  1061 

ABKAKSAS. 

CONSTITUTION. 

Art.  6,  «  24,  26 970 

Art  7,  I  40 634 

KIRBT'S  DIGEST. 

11  1227,  1228 617 

*  1600 631 

2100  623 

2754  et  seq 031 

3630  959 

4348 951 

5149 048 

5396 627 

Is  6006,  6011 967 

I   6102  1187 

8  6290  949 

if  7096,  7812 973 

LAWS. 

1905,  pp.  408,  409,  {{  1-5  634 
1905.  p.  492,  J  4 951 

1907,  p.  356.  Amended  by 
Laws  1007,  p.  821 970 

1907.  p.  821 970 

1907,  pp.  1170,  1171 1193 


STATUTES  CONSTRUED 

1009.  p.  163,  i  4.    Amend- 
ed by  Laws  1909,  p.  472, 

II 618 

1909,  p.  472,  {1 618 

1909,  p.  986 970 

IOWA. 

CODE  1897. 
i  2074 1061 

XpENTUCKT. 

CONSTITUTION. 

3 458 

60  484 

143 890 

167 458 

187 U51 

192 1142 

CIVIL  CODE  OF  PRAC- 
TICE. 

i  118,8ubsec.  8 1159 

132  922 

i  134 899,  922,  1122 

i  135 922 

315  182 

425  161 

I  452,  Bubsec.  4 150 

SI  474-^77 1127 

I  491    882 

11597,  598 1135 

I  606,  subeec.  2 902 

f  755  191 

I  760 475 

CRIMINAL  CODE  OF 
PRACTICE. 

36 484 

I  188,  189 174 

240. 1135 

GENERAL  STATUTES  1873. 

Ch.  48,  art.  1, 1  12 1148 

Ch.  113,  14 498 

STATUTES  1894. 
I  1862 894 

STATUTES  1903. 
I  4111 463 

STATUTES  1909. 

{  331a,  subsecs.  1,  2,  11 
(Russell's  St  H  3237, 
3238,  3247) 200 

I  448  (Rassell's  St  {  Sal)  168 

I  470  (Rassell's  St  | 
1775)   494,  1121 

I  506  (Russell's  St.  | 
2076) 1166 

I  550  (Russell's  St  {  2134)  166 

I  561  (Russell's  St  t 
2147)     1142 

I  723  (RusBell's  St  1 4364)  481 


I  806  (Russell's  St.  1 5350)  143 
i  900  (Russell's  St  !  2687)  138 
I  950  (Russell's       St.       { 

2784)  1141,  1150 

I    1130    (Russell's    St    | 

3154) 456 

I    1475    (Russell's    St    | 

4034)    469 

I  1627  (Russell's  St  I  86)  456 
i     1840     (Russell's     St  f 

2975)    176 

K  1845.  1889  (Rassell's  St 

g|  2979,  3025) 1126 

I    1910    (Russell's    St     | 

2104) 196 

I    2068    (Rassell's    St    | 

3844) 153 

I    2128    (Rassell's    St    | 

4631) 1166 

I    2147    (Russell's    St    { 

4654) 498 

I  2463     (Russell's     St     | 

2383) 1156 

I    2505    (RnsseU's    St.    | 

212)   474.  1142 

H  2506-2508  (Rassell's  St 

§§  213-215) 474 

t    2519    (UuaseU's    St    | 

220) 1148 

I    2554    (Rassell's    St    { 

4054) 148 

I    2558a    (Rassell's    St    | 

3646) 160 

{    2560    (Rassell's    St    | 

40.59) 460 

I    2566    (Rassell's    St    | 

40a-?)  148 

H  2C72-2CT4  (RusseU's  St 

114695^697)..." 484 

I    2971    (Russell's    St    { 

850) 1142 

H  S0d4.  3096  (RusseU's  St 

111205,1207) 503 

I    3290    (Russell's    St    | 

1307)  subsec.  4 921 

I  3651  (RusseU's  St  { 
1662) 890 

IS  3858,  3859  (Rassell's  St 
II  3888,  3889) 481 

H  4019-4281S  musaell's 
St  11  5904-6230) 463 

II  4215,  4216,  4223  (Ras- 
sell's St  H  6159,  6168, 
1800) 479 

I  4313  (Rassell's  St  | 
5446) 1127 

II  4318.   4318a    OtasseU's 

St  Jl  6462,  5463) 176 

I    4481    (Rassell's    St    | 

5758) 168 

H  4659,  4663,  4664  (Rus- 

sell's  St  {§  2027,  2031, 

2032) • 481 

H  4702-4704  (RusseU's  St 

II  2758al-2758a3) 441 

I  4748b    (Rassell's    St   {f 

6492-6607) 1126 

H  4839,  4845  (RusseU's  St 

113962,  3968) 498 
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RUSSELL'S  STATUTES. 

I  Sal  (St.  1909,  i  448).. . .  168 
I  86  (St  1909.  I  1627)... .  466 
i  212  (St  1900,  I  2006).. 

474.  1142 
S}   213-215   (St  1900,   H 

2806-26081 474 

I  229  (St.  ld()0,  I  2519)...  1148 
I  850  (St  1909,  I  2971)..  .1142 
a  1206,  1207  (St  1909,  H 

3094,  3096) 603 

{  1307  (St  1909,  S  S290) 

Bubsec.  4 921 

I  1662  (St  1909,  I  3661)..  890 
i  1776  (St  1900,  {  470).. . 

4d4,  1121 
I  1800  (St  1909,  J  4223). .  479 
ii  2027,  2031,  2032  (St 

1909,  U  4669. 4663. 4664)  481 
I  2076  (St.  1909,  f  506)..  .1166 
I  2104  (St  1909,  i  191(^..  196 
I  2134  (St  1909,  I  550).. .  166 
I  2147  (St  1909,  i  561)...  1142 
I  2.383  (St  1909,  {  2463)..  1166 
I  2687  (St  1909,  §  900). . .  138 
Sg   2758al-2868a3   (St. 

1900,  a  4702-4704) 441 

I  2784  (St  1900,  I960)... 

1141,  1150 
«  2975  (St  1909,  {  1840)..  176 
U  2979,  3025  (St.  1000,  H 

1845.  1889) 1126 

{  3154  (St  1909,  I  liaO)..  466 
H  3237,  8238,  3247  (St. 

1009,  S  S31a,  subsecs.  1, 

2,  11) 200 

i  3646  (St.  1909,  {  2668a)  160 
j!  3844  (St.  1009,  (  2068). .  163 
n  3888,  3889  (St  1909,  H 

3858,  3850) 481 

H  3962,  3968  (St  1909,  H 

4839,  4845) 498 

1  4034  (St  1909,  I  1475)..  469 
I  4054  (St  1909,  f  2554). .  148 
I  4069  (St  1909,  i  2660). .  469 
I  4063  (St.  1909,  I  2566) . .  148 
I  4364  (St.  19M,  *  723J. .  481 
I  4631  (St  1909,  (212^..  1166 
(  4654  (St  1909,  {  2147)..  498 
K  4696-1697  (St  1909,  H 

2672-2674) 484 

I  5350  (St  1909,  I  806).. .  143 
i  5446  (St.  1909,  |  4313).  .1127 
I;  5462,  6463  (St  1909,  fS 

4318,  4318a) 176 

a   5492-5507  (St  1900,  I 

4748b) 1126 

I  6758  (St.  1909,  |  4481). .  168 
U  5904-6230  (St  1909,  H 

4019-42818) 463 

HI  6158,  6159  (St  1909,  H 

4216.  4215) 479 

PRIVATE  LAWS. 
1879-80,  ch.  871 894 

LAWS. 

1860,  ch.  1872,17 894 

1873,  ch.  40.  Amended  by 
St.    1909,    S   2558a   (Rus- 

wll's  St  i  3646) 160 

1894,  ch.  76 498 

1904,  ch.  40 463 

1910,  ch.  8  458 

1910,  ch.  8,  {1 458 

mssouBz. 

CONSTITUTION. 

Art.  4,  H  28,  63,  55  (Ann. 
St  1906,  pp.  185.  197, 
204) 630 

Art  5.  J  9  (Ann.  St  1906. 
p.  207) 630 


Art.   6  (Ann.   St  1906.  p. 

212) 6S8 

Art.  8,  S  9  (Ann.  St  1906, 

p.  255) 511 

Art.  9.  IS  7  (Ann.  St  1006, 

p.  260) 650 

Art.  9,  S  16 1007 

AMEiNDMENT      1884. 

(COTIUTS      OF 

APrEALS.) 

g  6  (Ann.  St.  1906,  p.  244)  537 

REVISED   STATUTES  1880. 
H  6856-6870 118 

REVISED  STATUTES  1890. 

S§  74-78  (Ann.  St  1906, 

pp.  362-,364) 1051 

|§  105.  107  (Ann.  St  1906, 

pp.  372.  373) 33 

§  626  (Ann.  St  1906,  p. 

650)  666 

i  1017  (Ann.  St.  1906,  p. 

967) ..1087 

§  1972  (Ann.  St  1906,  p. 

1312) 88 

§S  2.'?69,  25:^5  (Ann.  St 

1906.  pp.  14.57,  1600).. ..  656 
§  2689  (Ann.  St  1006,  p. 

1587) 571 

§  2S00  (Ann.  St  1006,  p. 

1C19) 662 

i   3012  (Ann.  St  1006,  p. 

1727) 120 

I  3031  (Ann.  St  1006,  p. 

17.S7) 688 

§  .S649  (Ann.  St  1006,  p. 

2055) 673 

§1  0067.  6075  (Ann.  St 

1906.  pp.  .'{049,  3063). . .  87 
§§  6761.  67C2  (Ann.  St. 

1906.  p.  3328) 18 

§  70.56  (Ann.  St.  1906,  p. 

.•5424) 611 

§  7S97  (Ann.  St.  1906,  p. 

3752)  60,  100,  i<W,  676 

S  7898  (Ann.  St.  1906,  p. 

.S7.5.S) 60 

S  7899  (Ann.  St  1906,  pp. 

3754)  60,  102 

§  7900  (Ann.  St.  1906,  p. 

37.55> 60,  102,  676 

§i  9742.  986O-0879a  (Ann. 

St.  1906,  pp.  4463,  4610- 

4530) 678 

ANNOTATED  STATUTES 
1906. 

Pages  185.  197,  204,  H  28, 

53,  55 630 

Page  207,     I  9. 630 

Page  212 538 

Page  244.  fi  6 637 

Page  255,  $  9 611 

Page  260,  §  7    660 

««  74-78 1061 

SS  105,  107 33 

S  626   666 

«  1017  1087 

S  1927   88 

55  2369.  25:?.5 666 

5  2689  671 

5  2800 ; 662 

5  .3012 120 

5  3031   688 

5  3649   678 

55  6067,6075 87 

58  6761,6762 18 

S  7056  611 

5  7897 60,  100,  102,  676 

5  7898   60 

6  7899 60,  102 

5  7900  60,  102,  676 

85  9742,  9800  9879 673 


REVISED   STATUTES  WOO. 

§§  70-74 1061 

5|  114-117 1007 

i  220  093 

55  .351,  .368 .....1007 

5  583  606 

5  965  116 

5  1751,  subaec.  4 1066 

5  1752   1066 

5§  1846,  1847 111.  123 

5  1850  1112 

i   1972  093 

5  1980  18 

5  20Sli  1112 

«  2094  86 

§  r;0(!,  2314 1056 

5§  2442,  2456...; 977 

5  2769  1042 

6  2SC8  61 

5  3049  1034 

56  3926.  3939 638 

5  4472  663 

6  4489  629 

5  4492  619 

55  4720,4721 628 

5  4750  613 

5  4818  1076 

5  4903  666 

5  4904  609 

6  5019  662 

§1  .5067,  6068 649 

5  5107  646 

5  511.5 630.  545.  655 

S§  51.!0,  6132 562 

5  5231  600,  616;  686 

55  5242,  6264 646 

65  5263,  5264 63T 

5  5285 671 

6  5325  671 

6  5431  1045 

5  5951 611 

6  &3.54 1096 

56  fi356,  6384,  6404 977 

6  6946 100,  102 

5  7227  6.30 

5  7656  .,...1029 

6  7657  1110 

CITY  CHARTERS. 

Kansns  City,  art.  1,  J  17.. 1007 
Kansas  City,  art  10,  |  6..    87 

LAWS. 

1895,  p.  68  660 

1907,  p.  231 630 

TENHEUEE. 

CODE  1868. 

§  3081.    Amended  by  Laws 
l.SS:{,  ch.  198. 307 

66  3988,  4010 307 

SHANNON'S  CODE. 

I  4030 311 

56  4446,  4686 306 

6  4898  868 

5  5892.  subsec.  3 858 

16  (>471,  r206 306 

LAWS. 

180.5,  ch.  45,  I  2 868 

1871.  eh.  69 868 

1883,  ch.  198 807 

iaS5,  ch.  66.  U  1.  2. 868 

1899.  ch.  40 858 

1905,  ch.  233,  {{  4,  5,  7,  8, 
11-13, 19...   ...........  307 


TEXAS. 

CONSTITUTION. 
Art.  1.  S  17 


Art.  5,  i  11 
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Art.  7,  f  2 746 

Art.  8.  I  1  787 

Art.  11,  f  7 823 

Art.  14,  I  7 787 

Art  16,  i!  20 696 

Art.  16,  I  44  267 

CODE  OF  CRIMINAL  PRO- 
CEDURE 1895. 

Art.  414    218 

Arts.  432,439 215 

Art.  559    218 

Art.  565    216 

Art.  598  ...., 690 

Art.  753   234 

AYt.  764    696 

Arts.  769,  781 709 

Art.  817 690 

Art.  8«7 687 

Art.  1145.      Amended    by 
Lavs  1909,  cb.  54 234 

PENAL  CODE  1896. 

Art.  402.       Amended     by 
Laws    1909    (Ist    Called 

Ses8.)  ch.  35 696 

Art  600 702 

Art.  680 1180 

REVISED  STATUTES  1895. 

Arte.  326,  331a 328 

Arts.  666,  661 429 

Art.  1018 1183 

Art  1108 1178 

Art.  1298 409 

Art.  1317  294 

Art.  1333  861 


Art  1340 323 

Art  1371.   Amended  by 

Laws  1905,  ch.  18 824 

Art.  1465 855 

Art.  1670 409 

Arts.  2306,  2308,  2312. ...  695 

Art  2343  323 

Art.  2467 267 

Art.  3011  345 

Art  3017,  d.  2 379 

Art.  3102 413 

Art.  3106.   Amended  by 

Laws  1907,  ch.  143 302 

Art.  3353a  736 

Art.  3395 696 

Art.  5345  210 

SAYLES*  ANNOTATED  CIV- 
IL STATUTES  1897. 

Arts.  381,  419 833 

Art  430 686 

Arts.  579,  594   833 

Arts.  1188,  1189 767 

Art  1191 804 

Art  1301 839 

Art.  1483 273 

Art  2989,  subsec.  1 373 

Art.  3240 270 

Arts.  .S.'«9a-3339c. 208 

Art.  a391 763 

Art.  4651 1184 

Art.  6062   787 

Art.  B232£ 761 

CITY  CHARTE3RS. 

Dallas,  art  2,  {  1,  par.  2. 
Sp.  Laws  1907,  ch.  71.. .  321 


Dallas,  art  2,  {  8,  pars.  7. 

27.     Sp.  Laws  1907,  ch. 

71..... 321 

Dallas,  art.  3,  par.  1.    Sp. 

Laws  1907,  ch.  71 321 

Dallas,  art  8,  par.  1.    Sp. 

Laws  1907,  ch.  71 321 

SPECIAL  LAWS. 

1907,  ch.  71,  art.  2.  |  1.  _^ 
par.  2 321 

1907,  ch.  71,  art.  2,  |  8, 
pars.  7,  27 321 

1907.  ch.  71,  art.  3,  par.  1  321 

1907,  ch.  71,  art.  8,  par.  1  321 

LAWS. 

1876,  ch.  33 «B6 

1881,  ch.  106 746 

1897,  ch.  88.  Jl 746 

1900  (Ist  Called  Sess.)  chs. 

11,81 746 

1901,  ch.  26 23» 

190.%  ch.  94 400 

1905,  ch.  18  824 

1907,  ch.  123,14 736 

1907,  ch.  123,  I  113,  sub- 
sec.  2 736 

1907,  ch.  143 302 

1907,  (Ex.  Seas.)  ch.  7 851 

1909,  ch.  10 819 

1909,  ch.  17,  M  7,  9, 15.. .  829 

1909,  ch.  34,  S  2 272 

1900,  ch.  54 234 

1909,  (Ist  Called  Sess.)  ch. 
35 696 


STAY. 

Arrest  of  jndgment,  see  Judgment,  {  209. 

STEALING. 

See  Burglary;  False  Pretenses;  Kidnapping; 
Larceny. 

STIFLING. 

Competition,   see   Monopolies. 

STOCK. 

rJve  stock,  see  Animals. 

Live  stock,  carriage  of,  see  Carriers,  |J  203^ 
230. 

IJve  stock,  injuries  to  by  operation  of  rail- 
road, see  Railroads,  H  446,  447. 

Of  coiporation  or  association,  see  Corporations, 
H  104-121. 

STREET  RAILROADS. 

^ee  Railroads. 

Carriage  of  passengers,  see  Carriers,   ||  236- 

247,   280-321,  327-347,   353-382. 
.Tiidicial   notice   of  ownership,   see    Evidence,   i 

22. 

I.  EgTABUMHMlilfT.  COMSTBUO- 
TION,  AHB  MAINTENANCE. 

Injuries   to   passengers,   see  Carriers,   |  284. 

n.  REGULATION  AND  OPERATION. 

Injuries   to   passengers,   see   Carriers,   §|   280- 

hl,  327-347. 
Liability   of  railroad   company,    see   Railroads, 

f  288. 
Negligence  of  carrier  imputable   to  passenger, 

see  Negligence,  i  92. 

I  81.    It   is   negligence   to   run   a  street   car 
over  a  busy  street  at  the  speed  of  an  express 


train. — Oordon    ▼.   Metropolitan    St    Ry.   Ga 
(Mo.  App.)  26. 

I  86.  A  street  railway  which  maintains  a 
dangerous  switch  on  a  street  is  guilty  of  neg- 
ligence, even  if  it  does  not  practically  prevent 
Snblic  use  of  the  highway.— Aamus  y.  United 
lys.  Co.  of  St.  Louis  (Mo.  App.)  92. 

{  86.  Under  St.  Louis  city  charter._  street 
car  companies  must  keep  the  streets  within  a 
certain  distance  of  their  rails  in  repair  and 
keep  the  street  as  near  even  with  the  top  of 
the  rails  as  possible,  and  a  company  is  liable 
for  its  failure  both  to  the  city  and  a  private 
person.— uVsmus  v.  United  Rys.  Co.  of  St 
Louis  (Mo.  App>)  92. 

{  93.  A  motorman  approaching  a  car  on  the 
adjacent  track  from  which  passengers  are 
alighting  must  keep  a  sharp  lookout,  and  must 
give  timely  notice  of  his  approach. — Creamer  v. 
LouisTille  Ry.  Co.  (Ky.)  193. 

{  93<  A  street  car  passenger  alighting  fn>m 
a  car  and  going  behind  it  to  cross  a  parallel 
track,  on  which  cars  are  run  in  the  opposite 
direction,  hfld  entitled  to  recover  for  injury 
sustained  from  a  collision  with  car  on  the  par- 
allel track.— Creamer  v.  Louisville  Ry.  Co. 
(Ky.)  193. 

S  93.  A  street  car  motorman  held  not  enti- 
tled to  assume  that  one  approaching  the  track 
will  stop  in  a  place  of  safety. — Gordon  v.  Me- 
tropolitan St.  Ry.  Co.  (Mo.  App.)  26. 

{  93.  That  a  street  railway  company  per- 
mitted so  large  a  number  of  passengers  to  oc- 
cupy a  car  as  to  heavily  load  it  while  on  a 
sharp  ascent  in  the  street  did  not  show  action- 
able negligence  to  a  traveler  on  the  street — De 
Ulopper  V.  Nashville  Ry.  &  Light  Co.  (Tenn.) 
600. 

{  93.  Evidence  held  not  to  show  actionable 
negligence  of  a  street  railway  company  in  the 
operation  of  a  car,  causing  injury  to  a  traveler 
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on  the  street.— De  Olopper  r.  NMbville  By.  & 
Light  Co.  (Tenn.)  600. 

I  9S.  In  an  action  for  injnries  to  a  pedes- 
trian in  a  collision  with  a  street  car  at  a  cross- 
ing, the  court  properly  charged  that  it  was 
the  dnty  of  a  motonuan  approaching  a  public 
crsssing  where  people  might  reasonably  be  ex- 
pected to  be  to  keep  a  lookout  ahead  for  peo- 
ple and  TPhicles  on  the  track. — Louisville  Ky. 
Co.  T.  Bryant  (Ky.)  182. 

I  98.  Plaintiff  in  an  action  for  personal  in- 
jnries against  a  street  railway  company  held 
gnilty  of  contributory  negligence. — Paul  t.  Uni- 
ted Rya.  Co.  of  St.  Louis  (Mo.  App.)  8. 

i  98.  Where  a  person  crossing  a  street  rail- 
road track  could  by  looking  discover  the  true 
facts  as  to  whether  a  car  was  approaching,  he 
cannot  go  ahead  on  the  assumption  that  a  car 
will  not  approach  at  a  high  rate  of  speed. — 
Paul  V.  United  Rya.  Co.  of  St  Louis  (Mo. 
App.)  3. 

(  96.  Conduct  of  a  person  crossing  a  street 
over  a  street  car  track  held  to  be  negligence 
in  law,  precluding  a  recovery  for  his  death.— 
Gordon  v.  Metropolitan  St.  Ry.  Co.  (Mo.  App.) 
26. 

{  112.  On  the  evidence  in  an  action  against 
a  street  railway  company  for  personal  inju- 
ries, heUt,  that  the  doctrine  of  last  chance  had 
no  bearing. — Paul  v.  United  Rys.  Co.  of  St 
Louis  (Mo.  App.)  3. 

{  112.  Where  plaintiff  in  an  action  for  per^ 
sonal  injuries  against  a  street  railroad  does 
not  show  familiarity  with  or  reliance  upon 
a  speed  ordinance,  it  will  not  be  presumed  that 
he  relied  upon  its  observance.— Paul  v.  United 
Rys.  Co.  of  St  Louis  (Mo.  App.)  3. 

{  117.  In  an  action  against  a  street  railway 
company  for  the  death  of  a  teamster  alleged 
to  hnve  been  caused  by  the  maintenance  of  a 
certain  kind  of  switch,  the  question  of  negli- 
gence In  maintaining  such  a  switch  ketd  un- 
der the  evidence  for  the  jury. — Asmus  v.  Unit- 
ed Rys.  Co.  of  St  I^uis  (Mo.  App.)  92. 

I  118.  In  an  action  for  injuries  in  a  colli- 
sion with  a  street  car,  a  charge  held  to  sufH- 
ciently  submit  the  issue  of  contributory  neg- 
ligence.— Creamer  v.  Louisville  Ry.  Co.  (Ky.) 
193. 

.  {  118.  In  an  action  against  a  street  railway 
company  for  a  wrongful  death,  instructions 
held  to  properly  present  the  issues. — Asmus  v. 
United   Rj-s.  Co.  of  St.  Louis  (.Mo.  App.)  02. 

I  118.  In  an  action  against  a  street  railway 
company  for  a  wrongful  death,  an  instruction 
held  not  warranted  by  the  pleadings.— Asmus 
V.  United  Rys.  Co.  of  St.  Louis  (Mo.  App.)  92. 

}  118.  In  an  action  for  death  of  a  pedestrian 
by  being  struck  by  a  street  car,  an  instruction 
on  discovered  peril  held  erroneous. — Oehring 
V.  Galveston  Electric  Co.  (Tex.  Civ.  App.)  288. 

STREETS. 

See  Highways. 

Crossing  by  railroads,  accidents  at  crossings, 
see  Railrxwds.  i|  301-351. 

Dedication  of,  see  Dedication. 

Improvement  of,  see  Municipal  Ckirporations, 
If   .S47-547. 

Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal Corporations,  {  822. 

Injuries  to  persons  on  street  by  collision  with 
street  cars,  see  Street  Railroads,  §|  81-118. 

Use  and  regulation  in  general,  see  Municipal 
Corporations,   gg   671-706. 


Snpplememtal  VimmUMt 

STRIKING  OUT. 

Evidence,  aee  Trial,  {  89. 

Matter  from  record,  on  appeal  or  other  pro- 
ceeding for  review,  see  Appeal  and  Error, 
{  655. 

SUBLETTING. 

See  Landlord   and   Tenant,   f  80. 

SUBROGATION. 

I  26.  When  one  paying  another's  debt  may 
procure  an  assignment  thereof  and  enforce  it 
against  the  debtor,  stated.— Cape  Girardeau  Bell 
Telephone  0>.  v.  Hamil's  Estate  (Mo.  App.) 
1103. 

SUBSTITUTES. 

For  public  officers,  see  Judges,   {  19i 

SUBSTITUTION. 

Of  words  in  construction  of  will,  see  Wills,  { 
461. 

SUCCESSION. 

See  Descent  and  Distribution. 

SUFFERANCE. 

Tenancy  at  sufferance,  see  Landlord  and  Ten- 
ant, H  119,  120. 

SUFFRAGE. 

In  general,  ■««  Elections. 

SUIT. 

See  Action;  E^ialty. 

SUMMARY  PROCEEDINGS. 

For  collection  of  taxes,  see  Taxation,  |  603. 

SUNDAY. 

Documentary  evidence  in  prosecution  for  vio- 
lating Sunday  law,  see  Criminal  Law,  |  440. 

i  29.  On  a  trial  for  permitting  a  theatrical 
performance  on  Sunday,  testimony^  of  witness- 
es as  to  what  took  place  in  the  building  on  the 
occasion  was  admissible. — Gould  v.  State  (Tex. 
Cr.  App.)  605. 

f  29.  An  information  held  to  charge  a  viola- 
tion of  the  Sunday  law,  by  permitting  a  theat- 
rical performance  on  Sunday. — Gould  v.  State 
(Tex.  Cr.  App.)  605. 

SUPERINTENDENTS. 

Liability  of  master  for  injuries  to  servant  from 
acts  or  omissions  of  persons  engaged  in  su- 
perintendence, see  Master  and  Servant,  f  189. 

SUPERVISORS. 

Of  highways,  see  Highways,  (I  93,  04. 

Of    road,    mandamus    to    compel   allowance    of 

claim    for   compensation,    see    Mandamus,    {| 

107,  176. 
Of   roads,   mandamus  to  compel   appointment, 

see  Mandamus,  |  76. 

SUPERVISORY  CONTROL 

Writs  of,  see  Mandamus. 

SUPPLEMENTAL  PLEADING. 

See  Pleading,   f  276. 
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SUPPORT. 

Of  children,  see  Parent  and  Ohild,  H  S,  17. 

SUPREME  COURTS. 

Of  statea,  aee  Courts,   |i   223-231. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  f  119. 

SURGEONS. 

See  Physicians  and  Surgeons. 

SURPRISE. 

Onxmd  for  new  trial,  see  Criminal  Law,  | 
936. 

SURRENDER. 

Of  siincipsl  in  bail  bond,  see  Bail,  |  80. 

SURVIVAL 

Of  cause  of  action,  see  Abatement  and  Beriyal, 
I  54. 

SURVIVORSHIP. 

Allowances  to  sarviying  wife,  hnsbaod,  or  chil- 
dren from  estate  of  decedent,  see  Executors 
and  Administrators,  U  173-189. 

Rights  and  liabilities  of  sarrivor  of  community 
as  to  community  property,  see  Husband  and 
Wife,  I  273. 

SUSPENSION. 

Of  mnniDg  of  statute  of  limitations,  see  Un 
tation  of  Actions,  H  95-100,  107. 

SWINDLING. 


m. 


MABTTiTTT  OF  PEBSOm  AHD 
PROPERTY. 


See  False  Pretenses. 

TACKING. 

Successive  possessions,  see  Adverse  Possession, 
I  43. 

TAXATION. 

Local  or  tpecial  tttme*. 
See  Counties,  |  191. 
For  construction   and   maintenance   of  levees, 

see  Levees,  U  22,  23. 
For   municipal    imjprovements,    see    Mnniclpal 

Corporations,  {  6o7. 

Oec<ipa<{ot»  or  privilege  tatei. 
Sale  of   intoxicating   liquors,   see   Intoxicating 
Liquors,   U  64-108. 

n.  OOHSTITUTIOHAK  REQUIRE- 
MBXra  AND  RESTRICTIONS. 

J  40.  A  direction  to  an  assessor  to  assess 
mineral  rights  severed  from  the  surface  in  a 
conveyance  h«M  not  to  render  such  assessment 
invalid  for  inequality.— State  v.  Downman  (Tex. 
Civ.  App.)  787. 

{  40.  An  assessment  of  mineral  rights  sever- 
ed from  the  ownership  of  the  surface  held  not 
invalid  because  the  owners  of  the  surface  were 
required  to  pay  the  same  tax  as  other  owners 
who  had  not  severed  the  mineral  rights  in 
their  land. — State  v.  Downman  (Tex.  Civ.  App.) 
787. 


(A)  PrlTAte  Peraoaa  and  Property  im  Sen- 
er»l. 

(  63.  Under  Const,  art  14.  H  7,  art.  8,  {  1, 
and  Sayles'  Ann.  Civ.  St.  1897,  art  5062,  a 
deed  to  mineral  rights  fc«2<i  a  severance  in  own- 
ership of  the  minerals  from  the  surface  of  the 
ground,  authorizing  taxation  of  the  grantee's 
interest  as  an  Interest  in  land. — State  t.  Down- 
man  (Tex.  av,  App.)  787. 

{  83.  Minerals  contained  in  land  are  proper- 
ty, and  when  severed  from  the  land  by  a  prop- 
er conveyance  may  be  taxed  separately  from  tbe 
land  itself.— State  v.  Downman  (Tex.  Civ.  App.) 
787. 

{  99.  The  foraign  executor  of  a  nonresident 
testator  should  while  the  estate  is  in  his  hands 
for  settlement  and  distribution  list  for  taxation 
and  pay  the  taxes  on  personal  property  of  the 
estate  at  the  place  of  his  qualification,  without 
regard  to  the  residence  of  the  beneficiaries.— 
Commonwealth  v.  Camden  (Ky.)  914. 

V.  LEVT  Aim  ASSE881CBET. 

(O  Mode  of  AaaeaaaieBt  in  Ocneral. 

{  357.  Tbe  foreign  executor  of  a  nonresident 
testator  should  while  tbe  estate  is  in  his  bands 
for  settlement  and  distribution  list  for  taxation, 
and  pay  the  taxes  on,  personal  property  of  the 
estate  at  the  place  of  his  qualification,  without 
regard  to  the  extent  or  character  of  the  debts 
of  the  estate.- CJommonwealtb  v.  Camden  (Ky.) 
914. 

.    <B)  Aaseaameat  Rolla  or  Booka. 

{  440.  In  an  action  to  recover  taxes .  on  a 
mineral  interest  in  certain  land,  evidence  heU 
insufiicient  to  warrant  a  finding  that  it  was 
intended  in  an  assessment  of  the  surface  to 
include  the  mineral  interest.— State  v.  Down- 
man  (Tex.  Ciy.  App.)  787. 

I  446.  Introduction  of  tax  roll  showing  an 
assessment  of  a  mineral  interest  severed  from 
the  ownership  of  the  surface  of  the  land,  held 
to  establish  a  prima  facie  case  for  the  state, 
in  an  action  to  recover  taxes.— State  t.  Down- 
man  (Tex.  Civ.  App.)  787. 

Vm.  OOIXEOTION     AND     ENFORCE- 
MENT AGAINST  PERSONS  OR 
PER80NAI.  PROPERTY. 

(A)  Colleetora    and    FroeecdiiiKa'    for    CoI> 
leetlon  In  General. 

§  545.  Act  March  15,  1906  (Ky.  St  {{  4019- 
4281s  [Russell's  St.  {{  5904-6230]),  held  to  re- 
peal so  much  of  Acts  1904,  c.  40,  as  authoriz- 
ed payment  of  taxes  levied  on  warehouse  spir- 
its to  the  county  cletk,  and  re-enacted  so  much 
of  the  act  of  1002  (St.  1903,  i  4111)  as  requir- 
ed such  payment  to  the  proper  officer  of  the 
city,  county,  town,  or  taxing  district — ^Anderson 
County  V.  Collins  (Ky.)  463. 

I  549.  Where  a  county  cleifc  collected  taxes 
that  it  was  the  duty  of  the  sheriff  to  collect, 
the  county  was  liable  to  the  sheriff  for  fees  he 
would  have  earned. — Anderson  County  v.  (Col- 
lins (Ky.)  463. 

(B)  ■■atamrir  Remedies  and  AeHoaa. 

I  593.  Where  a  conveyance  of  mineral  rights 
operated  to  sever  the  ownership  of  the  minerals 
from  the  ownership  of  the  surface,  the  burden 
was  on  the  grantee  resisting  a  tax  on  bis  inter- 
est to  show  that  the  land  did  not  contain  min- 
erals.—State  V.  Downman  (Tex.  CSv.  App.)  787. 

EC   SAIiE  OF  LAND  FOR  NONPAY> 
MENT   OF   TAX. 

i  643.  Sayles'  Ann.  Civ.  St  1897,  art  6232f, 
providing  for  verification  of  a  petition  by  the 
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state  to  recover  tare*  is  directory  only,  so  that 
a  failure  to  comply  therewith  is  not  a  jurisdic- 
tional defect— Todd  t.  State  (Tex.  Civ.  App.) 
761. 

X.   BEDEMPTIOH  FBOM  TAX  SALE. 

I  699.  The  right  to  redeem  from  a  tax  sale, 
given  by  Kirby's  Dig.  f  7005,  held  to  inhere  in 
the  land  and  to  pass  to  the  heirs  on  the  death 
of  the  insane  owner.— Pulaski  County  ▼.  Hill 
(Arlc.)  973. 

I  699.  One  held  an  insane  person  within 
Kirby's  Diff-  {  709&— Pulaski  Goaaty  ▼.  Hill 
(Ark.)  978. 

XX.  TAX  TITLES. 

(A)  Title  and  Rlchta  of  Pnrehsaer  at  Tax 
Sale. 

{  734.  A  sale  of  land  for  taxes  which  bad 
been  in  fact  paid  passes  no  title.— Wilson  ▼. 
Rogers  (Ark.)  3ia 

(O  Aetloaa  to  Coaflrm  or  Try  Tltlo* 

{  790.  Remedy  aniiDst  an  irregular  tax  sale 
stated.— Shelton  v.  Horrell  (Mo.)  988. 

{  796.  Title  by  adverse  possession  of  seven 
years  is  sufficient  to  support  an  action  to  quiet 
title  against  one  claiming  under  a  void  tax 
sale.— Wilson  v.   Rogers  (Ark.)  318. 

I  805.  Plaintiff  held  barred  by  laches  from 
suing  to  quiet  title  against  a  tax  deed. — Shelton 
v.  Ilorrell  (Mo.)  988. 

I  809.  A  bill  to  quiet  title  against  a  tax  deed 
Md  bad  for  failing  to  aver  notice  to  defendanta 
of  irregular  acts.— Shelton  v.  Horrell  (Mo.)  988. 

I  816.  A  judgment  held  not  to  bar  an  action 
to  redeem  from  a  tax  sale.— Pulaski  County  v. 
HiU  (Ark.)  973. 

TAX  BILLS. 

See  Municipal  CJbrporations,  {  284. 

TECHNICAL  ERRORS. 

See  Appeal  and    Error,   {   1170. 

TECHNICAL  WORDS. 

Construction  of  in  will,  see  Wills,  |  457. 

TELEGRAPHS  AND  TELEPHONES. 

X.  ESTABLISHBOilTT,  CONSTRVOTION, 
AlTD  MAIIITENAKCE. 

Election  of  remedy  against  telephone  company, 
see  Election  of  Remedies,  {  7. 

n.  KEOULATION    AITD    OPEBATXOIT. 

Snactment    of    ordinances    regulating    charges, 
see  Municipal  Corporations,  {  108. 

{  66.  In  an  action  for  delay  in  the  transmis- 
sion of  a  telegraph  message,  certain  evidence 
held  admissible.— Western  Union  Telegraph  Co. 
▼.  Landry  (Tex.  CTv.  App.)  848. 

{  67.  A  message  of  a  daughter  to  her  tather 
held  to  give  notice  to  the  telegraph  company 
that  she  expected  gome  one  of  her  near  relatives, 
including  her  father,  to  come  to  her. — Western 
Union  Telegraph  Co.  v.  Landry  (Tex.  Civ.  App.) 

OVA 

TEMPORARY  INJUNCTION. 

See  Injunction,  fi  132-158. 

TENANCY. 

Cotenanta,  see  Joint  Tenancy. 

For  years,  see  Landlord  and  Tenant,   {  80. 


TENANCY  IN  COMMON. 

See  Joint  Tenancy. 

Partition  of  property  held  in  common,  see  Par- 
tition. 

ILr  MimJAL    BIGHTS,    DUTIESt^   AMD 
LIABILITIES  OF  OOTEHAMTS. 

{  16.  Limitations  do  not  run  in  favor  of 
one  joint  owner  in  exclusive  possession,  unless 
his  possession  was  adverse  to  the  other  joint 
owners,  who  had  notice  of  his  claim  of  owner- 
ship of  the  whole.— Middleton  y.  Fields  (Ky.) 

I  19.  The  purchase  of  an  outstanding  title 
by  defendant  held  to  have  been  made  while  he 
was  a  tenant  in  common  with  complainant  of 
the  land  in  controversy,  so  that  such  purchase 
inured  to  their  joint  benefit.— Comett  v.  Burch- 
field  (Ky.)  466. 

TENDER. 

Of  amount  received  in  settlement  of  insurance 
policy  as  condition  precedent  to  action  on 
policy,  see  Insurance,  {  612, 

TERM. 

Of  lease,  see  Landlord  and  Tenant,  |  80. 

Of   preliminary   injunction,   see   Injunction,    { 

TERMINATION. 

Of  authority  of  trustee,   see  Tmsto,   K  163- 

166. 
Of  employment,    see   Master   and   Servant,   U 

Of  relation  of  carrier  and  passenger,  see  Car- 
riers. I  247.  K—      s    , 
Of  tenancy,  see  Landlord  and  Tenant,  {  120. 


TESTAMENT. 


See  Wills. 


TESTAMENTARY  CAPACITY. 

See  Wills,  f  28. 

TESTAMENTARY  POWERS. 

See  Powers,  {  33. 

TESTIMONY. 

See   Depositions;   Evidence;   Witnesses. 

THEATERS  AND  SHOWSL 

Violation  of  Sunday  laws,  see  Sunday,  |  20. 

THEFT. 

See  Burglary;  Larceny. 

THREATS. 

Evidence  of,  in  prosecutions  for  homicide,  see 
Homicide,  |  158. 

i  1.  One  held  not  guilty  of  violating  Pen. 
Code,  art  600,  punishing  one  who  by  threats 
prevente  another  from  engaging  in  any  lawful 
employment.— Franklin  v.  State  (Tex.  Or.  App.) 

TIMBER. 

See  Iiogs  and  Logging. 

Oitting  and  removing,  damages,  see  Trespass, 
t  62. 

TIME. 

Computation  of  period  of  limitation,  see  Limi- 
tation of  Actions,  II  49-107. 
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Materiality  «f  allegatlonB  of  time,  see  Plead- 
ing, I  33. 

Of  accrual  of  right  of  action  within  statute  of 
limitationB,  see  Limitati<n  of  Actions,  |  49. 

Of  accrual  of  right  to  devise  or  legacy,  see 
Wills,   i   733. 

For  particular  octM  in  or  incidental  to  judiiial 

proceedingi. 
Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  S  346. 
Filing  conclusions  of  law  and  fact,  see  Trial. 

i  m. 

Filing  record  on  appeal  or  error,  see  Appeal 
and  Error,  i  627. 

Motion  or  application  for  new  trial,  see  Crim- 
inal Law,  IS   155,  951. 

Objectiong  to  misconduct  affecting  jury,  see 
Trial,  i  317. 

Presentation,  allowance,  and  filing  of  bill  of  ex- 
ceptions, see  Oriminal  Law,  H  1092. 

Redemption  from  tax  sale,  see  Taxation,  {  699. 

For  partunUar  actM  not  judicial. 
Claim  of  homestead,  see   Homestead,   (   193. 
Delivery  of  goods  sold,  see  Sales,  S  81. 
Filing   claim  or  statement  of  mechanic's  lien, 

see   Mechanics'   Liens,   |    132. 
Notice  of  defenses  to  bill  or  note  as  affecting 

food  faith  of  purchaser,  see  Bills  and  Notes, 
334. 
Payment  of  insurance  premium  or  assessment, 

see  Insurance,  g  358. 
Payment  of  interest,  see  Interest,  |  57. 
Presentation    of   claims    against    estate    of   de- 
cedent, see  Executors  and  Administrators,  { 
225. 

i  9.  Under  Civ.  Code  Prac.  {  760,  petition 
filed  February  21st  for  reviewing  a  decision  ren- 
dered January  17th  held  in  time.— East  Ten- 
nessee Telephone  Co.  v.  Board  of  Councilmen 
of  City  of  Frankfort  (Ky.)  475. 

TITLE. 

See  Property. 

By  adverse  possession,  see  Adverse  Possession, 

i  106. 
Conclusiveness  of  judgment  as  to  title  or  claim 

to  pro^rty  in  general,  see  Judgment,  {  743. 
Declarations  by  person  in  possession  or  control 

of  property  as  to  title,  see  Evidence,  {  273. 
Defects  in  principal's  title  as  affecting  broker's 

right  to  compensation,  see  Brokers,!  61. 
Of  purchaser  at  execution  sale,  see  Execution, 

»269. 
Of  purchaser  at  judicial  sales  in  general,  see 

Judicial   Sales,   |  50. 
Of  receiver,  see  Receivers,  {  77. 
Of    vendor,   sufiicieury    to    support  contract    of 

sale,  see  Vendor  and   Purchaser,  ji)  133-137. 
Removal  of  cloud,  see  Quieting  Title. 
Tax  titles,  see  Taxation,  {|  734-816. 

Portioular  matteri  affecting  title. 

See  Adverse  Possession;  Dedication;  Deeds; 
Descent  and  Distribution;  Excbeat;  Mort- 
gages. 

Pledge,  see  Pledges,  J  21. 

Sale  of  personal  property  in  general,  see  Sale*. 

Sale  of  real  property  in  general,  see  Vendor 
and  Purchaser. 

Particular  tpeciei  of  property  or  rightt. 
See  BiUs  and  Notes,  {§  334,  336,  625. 
Personal  property  in  general,  see  Sales,,  g  201. 

Title  neceiiary  to  maintain  particular  actiona. 
See   Quieting  Title,   |   10. 

THtlet  of  particular  act*  or  prooeedint*. 
See  Statutes,  H  114-124. 

TOOLS. 

Liability  of  master  for  injuries  to  servant  from 
defects  in  or  failure  to  furnish  tools,  see  Mas- 
ter and  Servant,  §{  101,  102-118. 


TORTS. 

Application  of  doctrine   of  ratificfltion  of  act 

of  agent,  see  Principal  and  Agent,  {  175. 
Release  of  one  of  several  joint  tort-feasors  as 

release  of  all,  see  Release,  {  29. 
Reversal   as   to   joint    defendants,   see   Appeal 

and  Error,  |  1173. 
Splitting  causes  of  action,  see  Action,  i  53. 
Sorrival  of  cause  of  action,  see  Abatement  and 

Revival,  {  54. 

lAaUKtiet  of  particular  clM«e«  of  per»on$. 
See   Brokers,  I  38:  Carriers,   H  110-134.  159, 


358-401,  446,  '447,  485; 'street  Railroads,  ff 
81-118. 

Banks,  see  Banks  and  Banking,  8  14S. 

Chauffeurs,  see  Municipal  Corporations.  |  706. 

Electric  light  or  power  companies,  see  Elec- 
tricity, |]  13-19. 

Employers,  for  injuries  to  employes,  see  Mas- 
ter and  Servant,  {|  89-296. 

Employers,  for  injuries  to  third  persona,  see 
JVIaster  and  Servant,   H  .302-329. 

Gas  companies,  see  Gas.  f|  17-20. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  §{  66,  67. 

Unauthorized  use  of  picture,  exemplary  dam- 
ages, see  Damages,  t  91. 

[Aahilitiet  retpeeiinf  particular  tpeciet  of  prop- 
erty or  tnttrumcntalitieg. 

See  Electricity,  |j  13-19;  Railroads,  H  113. 
274-282,  288-297.  301-351,  358-401,  446, 
447,  486;  Street  Railroads.  H  81-118;  Tele- 
graphs and  Telephones,  fi  66,  67. 

Automobiles,  see  Municipal  Corporations,  (700. 

Carrier's   premises,   see   Carriers,   g  286. 

Conveyances  and  other  means  for  transporta- 
tion of  passengers,  see  Carriers,  {  300. 

Drains  and  reservoirs,  see  Waters  and  Water 
Courses,  g  171. 

Gas  or  gasworks  and  appliances,  see  Gas,  gf 
17-20. 

Streets  and  highways,  see  Municipal  Corpora- 
tions, gg  755-822. 

Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Servant,  Ig  101,  102- 
118. 

Particular  TorU. 

See  Conspiracy,  gg  1-14;  False  Imprisonment, 
i  7;  Forcible  Entry  and  Detainer,  gg  4-15: 
Fraud;  Libel  and  .Slander;  Malicious  Prose- 
cution; Nuisance;  Trespass. 

Causing  death,  see  Death,  gg  33-104. 

Ejection  of  passenger  or  intruder  from  train, 
see  Carriers,   gg  353-386. 

ESscape  or  explosion  of  gas,  see  Gas,  gg  17-20. 

Injuries  by  servants,  see  Master  and  Servant 
gg  302-329. 

Injuries  from  construction  or  maintenance  of 
railroad,   see  Railroads,  g  113. 

Injuries  from  defects  or  obstructions  in  street^ 
see  Municipal  Corporations.  §g  755-822. 

Injuries  from  fiowage  of  lands,  see  Waters  and 
Water  Courses,  I  171. 

Injuries   from  negligence,   see  Negligence. 

Injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  gg 
66,   67. 

Injuries  from  negligent  or  wrongful  use  of 
street,  see  Municipal  Corporations,  gg  706, 
706. 

Injuries  from  operation  of  railroads,  see  Rail- 
roads, H  274-282,  288-297,  301-351.  358- 
401.  446,  447,  485. 

Injuries  from  operation  of  street  railroads,  see 
Street    Railroads,    fg    81-118. 

Injuries  incident  to  production  or  use  of  elec- 
tricity,  see    Electricity,    gg    13-19. 

Injuries  to  passengers,  see  Carriers,  g{  280- 
.321. 
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Inlnries  to  aenrants,  see  Matter  and  Servant, 
H  88-298. 

Lon  of  or  injair  to  cooda  by  carrier,  see  Car- 
riers,  H  110-134,  159. 

Loss  of  or  injary  to  goods  shipped,  see  Car- 
riers, I  177. 

Payment  by  bank  of  forged  or  altered  chedc, 
see  Banks  and  Banking,  {  148. 

Wrongful  attachment,  see  Attachment,  S|  368- 

Wrongful  conversion,  see  Trover  and  Conver- 
sion. 

RemedieM  for  torti. 

See  Damages;  Trespass,  {|  40-S2;  Trover  and 
Conversion,  f|  32-68. 

I  5.  Where  one's  exclusive  right  to  his  pic- 
ture is  invaded,  general  and  exennilary  dam- 
ages may  be  recovered.— Munden  v.  Harris  (Mo. 
App.)  1076. 

I  8.  One  held  to  possess  the  exclusive  right 
to  his  picture  as  a  property  right.— Munden  v. 
Harris  (Mo.  Ai«».)  107& 

S  22.  Each  joint  tort-feasor  is  considered  as 
sanctioning  the  acts  of  the  others,  and  is 
therefore  liable  for  the  whole  damage. — Laugh- 
lin  V.  Excelsior  Powder  Mfg.  Co.  (Mo.  App.) 
116. 

f  26.  An  action  based  on  a  joint  tort  held 
not  supported  by  proof  of  a  cause  of  action 
founded  on  separate  torts  of  the  tort-feasors. — 
Otricb  V.  St  Louis,  I.  M.  &  S.  By.  Co.  (Mo. 
App.)  666. 

i  27.  Where  it  was  claimed  that  defendants 
were  maliciously  wasting  gas  from  a  gas  field 
to  injure  plaintiff  in  its  business,  evidence  of  a 
witness  that  defendant  gas  company  desired  to 
use  him  to  ascertain  the  extent  of  plaintiff's 
holdings  and  business  in  the  gas  field  was  ad- 
missible.— Louisville  Gas  Co.  v.  Kentucky  Heat- 
ing Co.  (Ky.)  205. 

TOTAL  DISABILITY. 

Of  insured,  see  Insurance,  {  787. 

TOWNS. 

See  Counties;  Municipal  Cktrporations;  Schools 

and  School  Districts,  {(  13-97. 
Highways,  see  Highways.  ' 

n.   OOVERKMEKT  AND  OFFICERS. 

Constables,  see   SheriffH  and  Constables. 

TRADE. 

Combinations  in  restraint  of  trade,  see  Monopo- 
lies, H  12-30. 

Ontracts  in  restraint  of  trade,  see  Contracts, 
{  117. 

TRADE  FIXTURES. 

See  Fixtures,  fi  7,  15. 

TRADE-MARKS  AND  TRADE-NAMES. 

I.  MABKS  AND  NAMES  SUBJECTS  OF 
OWNERSHIP. 

{  3.  The  term  "travelers'  insurance"  defin- 
ed.—Travelers'  Ins.  Mach.  0>.  v.  Travelers'  Ins. 
Co.  of  Hartford,  CV>nn.  (Ky.)  877. 

I  3.  The  term  "travelers'  insurance"  k«Id  a 
generic  name,  the  exclusive  right  to  use  of 
which  cannot  l>e  acquired.— "Traveleni'  Ins. 
Mach.  Co.  V.  Travelers'  Ins.  Co.  of  Hartford, 
Conn.  (Ky.)  877. 


IV.  INFBINOEMENT  AND  UNFAIR 
COMPETmON. 

(B)  'Wkat  CoaipetitloB  ITnlawfuI. 

8  70.  Under  circumstances  stated,  held  that 
defendant  company  will  not  be  enjoined  from 
using  the  term  "travelers'  insurance"  as  a  part 
of  its  name.— Travelers'  Ins.  Mach.  Co.  v.  Trav- 
elers' Ins.  Co.  of  Hartford,  Conn.  (Ky.)  877. 

I  73.  When  a  generic  term  may  not  be  used 
as  a  part  of  a  trade-name  stated. — Travelers' 
Ins.  Mach.  Co.  v.  Travelers'  Ins.  Co.  of  Hart- 
ford, Conn.  (Ky.)  877. 

(C)  Aotioaa. 

I  93.  In  a  suit  to  enjoin  defendant  from  us- 
ing certain  words  as  a  part  of  its  name,  evi- 
dence held  to  show  that  "travelers'  insurance" 
Is  a  distinct  class  of  insurance—Travelers'  Ins. 
Mach.  Co.  v.  Travelers'  Ins.  Co.  of  Hartford, 
Conn.  (Ky.)  877. 

TRAINS. 

See  Carriers ;     Ballroads. 

TRANSFER  OF  CAUSES. 

From  one  state  court  to  another,  see  Courts,  t 

485. 
Transfer   of   criminal    prosecution    to  juvenile 

docket,  see  Infants,  |  68. 

TRANSFERS. 

See  Assignments;    Deeds;    Sales;    Vendor  and 

Purchaser. 
By   purchaser  of  property  subject  to  vendor's 

lien,  see  Vendor  and  Purchaser,  |  266. 
Of  bills  and  notes,  see  Bills  and  Notes,  H  334, 

336. 
Of  insurance  policies,  see  Insurance,   M  203- 

222. 
Of  mortgaged  property  or  of  equity  of  redemp- 
tion by  mortgagor,   see   Mortgages,   S  280. 
Of  personal  property  as  security,  see   Chattel 

Mortgages. 
Of  real  property  as  security,  see  Mortgages. 
Of  shares  of  corporate  stock,  see  Corporatfons, 

If  121. 
Of  title  as  between  parties  to  sale,  see  Sales, 

i  201. 

TRANSMISSION. 

Of  record  on  appeal  or  other  proceeding  for  re- 
view, see  Appeal   and  Error,  H  627-633. 

Of  telegraph  of  telephone  messaees,  see  Tele- 
graphs and  Telephones,  H  66,  67. 

TRANSPORTATION. 

Of  animals,  see  Carriers.  |j|  203-230. 

Of  goods,  see  Carriers,  US  46-185. 

Of  goods  regulation  of  commerce,  see  CJommerce, 

«f  33-40. 
Of  passengers,  see  Comers,  Si  236-382. 

TRAVELERS. 

On  streets  in  general,  see  Municipal  (Corpora- 
tions, SS  703-706. 

■■  H.  injuries  from  defects  or  obstructions, 
see  Municipal  Corporations,  SI  765-822. 

TRAVERSE. 

In  pleading  in  general,  see  Pleading,  S  127. 

TREES. 

See  Logs  and  Logging. 

Cutting  and  removing,  damages,  see  Trespaaa,  S 
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TRESPASS. 

See  False  Imprisonment. 

Injuries  to  trespassers,  see  Railroads,  ||  2T4r- 
282,  358^401. 

Right  of  owner  to  retake  property  from  tres- 
passer after  enhancement  of  value,  see  Ac- 
cession, {  2. 

To  try  tide,  see  Trespass  to  Try  Title. 

ZZ.  ACTIONS. 
(A)  Rlvht  o<  AotloB  and  Defeases. 

liability  of  infant,  see  Infants,  |  69. 

(B)  Jarlsdietlon,  Parties,  Prellminarr 
ProeeedlBV*!  and   Pleadlnc. 

i  40.  An  allegation  held  not  to  charge  that 
a  trespass  was  willful.— Sligo  Pamace  Co.  v. 
Hobart-Lee  Tie  Co.  (Mo.  App.)  585. 

(C)  Eirldenoe. 

I  46.  In  an  action  for  cutting  and  nsing  tim- 
ber, evidence  held  to  show  a  willful  trespass  by 
defendant— Sligo  Furnace  Co.  v.  Hobart-Lee 
Tie  Co.  (Mo,  App.)  585. 

{46.  In  an  action  to  foreclose  a  vendor's  lien 
and  to  recover  damages  against  a  third  person 
for  a  trespass  impairing  the  security  of  the  lien, 
evidence  held  insufficient  to  support  the  verdict 
against  the  third  person. — Craven  Lumber  Co.  v. 
Allen  (Tex.  Civ.  App.)  238. 


(D)   D> 

f  52.  Measure  of  damages  for  the  cutting  of 
timber  under  honest  mistalce  or  by  a  willful 
trespass  stated.— Sligo  Furnace  Co.  r.  Hobart- 
Lee  Tie  Co.  (Mo.  App^)  585. 

TRESPASS  TO  TRY  TITLE. 

See  ejectment;    Forcible  Sbtry  and  Detainer. 

Z.  BIGHT  OF  ACTION  ANB  DEFENSES. 

I  18.  Defendant  in  trespass  to  try  title  majy 
defeat  the  action  by  proving  an  outstanding  ti- 
tle in  a  third  person  was  anterior  to  that  of 
the  common  source,  and  which  never  vested  in 
the  common  source.— Caruthers  v.  Hadley  (Tex. 
Civ.  App.)  757. 

n.  PKOCEEDINOS. 

{  41.  Proof  of  an  outstanding  title  in  a 
third  person  when  a  common  grantor  conveyed 
to  defendant  held  not  suflScient  to  defeat  plain- 
tiff's claim.— Caruthers  v.  Hadley  (Tex.  Civ. 
App.)  757. 

m.  DAMAGES,  USE  AND  OCCUPA- 
TION, ntPROVEMENTS, 
AND  TAXES. 

f  .56.  In  trespass  to  try  title  held  proper  not 
to  allow  a  party  the  value  of  certain  improve- 
ments.—Sutherland  V.  Kirkland  (Tex.  Civ.  App.) 
851. 

TRIAL. 

Practice  in  equity,  see  Equity,  {{  377-381. 
Trial  by  jury  of  issues  in  equity,  see  Equity,  {{ 

377-381. 
Trial  de  novo  on  appeal,  see  Appeal  and  Error, 

i  893;    Justices  of  the  Peace,  {  174. 
Witnesses,  see  Witnesses. 

Prooeedingt  incident  to  trial*. 

See  Continuance;   New  Trial. 

Assessment  of  damages,  see  Damages,  ig  208- 
216. 

Competency  of  and  challenge  to  jurors,  see  Ju- 
ry, §§  116-120. 

Entry  of  judgment  after  trial  of  issues,  see 
Judgment,  «?  238-269. 


Examination   of   witnesses,    see    Witnesses,    (f 

286,  287.  . 
Impaneling  jury,  see  Jury,  |  149. 
Place  of  trial,  see  Venue. 
Qualifications   of   jurors,    and   exemptions,   see 

Jury,  {§  39-63. 
Right  to  trial  by  jury,  see  Jury,  {  31. 

Trial  of  action*  iy  or  again*t  particular  elatte* 
of  perion*. 

See  Brokers,  {  88;  Carriers,  SJ  230.  320,  321, 
347,  348;  Corporations,  §  521;  Master  and 
Servant,  U  284-296:  Principal  and  Agent,  | 
194;  Railroads,  H  360,  351,  400,  401,  446, 
447,  485;    Street  Railroads,  {|  117,  lia 

Insurance  companies,  see  Insurance,  fg  668, 
826. 

Trial  of  particular  dvil  action*  or  proceeding*. 

See  Libel  and  Slander^  {{  123-125;  Malicious 
Prosecntion,  i  72;  Trover  and  Conversion,  i 
68. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  S  473. 

For  breach  of  contract  of  sale,  see  Vendor  and 
Purchaser,  S  331. 

For  causing  death,  see  Death,  K  103,  104. 

For  compensation  of  broker,  see  Brokers,  {  88. 

For  compensation  of  physician,  see  Physicians 
and  Surgeons,  S  24. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, SS  350,  351. 

For  injuries  caused  by  electricity,  see  E3ec- 
trieity,  ^  19. 

For  injuries  from  accident  to  trains,  see  Rail- 
roads, §  297. 

For  injuries  from  defects  or  obstructions  in 
streete,  see  Municipal  Corporations,  U  821, 
822. 

For  injuries  from  escape  of  gas,  see  Cras.  {  20. 

For  injuries  from  fires  caused  by  operation  of 
railroads,   see  Railroads,  {  485. 

For  injuries  from  flowage,  see  Waters  and  Wa- 
ter Courses,  {  179. 

For  injuries  'from  negligence,  see  Negligence,  | 
136. 

For  injuries  from  negligent  or  wrongful  use 
of  street,  see  Municipau  Corporations,  II  706. 

For  injuries  from  public  improvements,  see  Mu- 
nicipal Corporations,  8  404. 

For  injuries  to  animals  on  or  near  railroad 
tracks,   see  Railroads,   gg   446,   447. 

For  injuries  to  licensees  on  railroad,  see  Rail- 
roads,   g   282. 

For  injuries  to  passengers,  see  Carriers,  {|  320. 
321.  347.  348. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  gg  400,  401. 

For  loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  g  230. 

For  price  of  timber,  see  Logs  and  Logging,  g  3. 

For  price  or  value  of  goods  sold,  see  Sales,  | 
364, 

On  insurance  policies,  see  Insurance,  g  825. 

To  abate  nuisance,  see  Nuisance,  g  >34. 

To  establish  boundaries,  see  Boundaries,  |  41. 

Trial  of  criminal  pro*ecution*. 

See  Burglary,  g  46;  Criminal  Law,  gg  62S- 
884;  Homicide,  gg  268-310;  Larceny,  {  77; 
Seduction,  g  50. 

Carrying  weapons,  see  Weapons,  g  17. 

For  practicing  medicine  without  license,  see 
Physicians  and  Surgeons,  g  6. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, f  238. 

I.  NOTICE  OF  TBIAIi  AND  PBET.TMT- 
NABT  PROCEEDINGS. 

In  criminal  prosecutions,  see  Criminal  Law,  I 
628. 

g  2.  Action  for  the  price  of  timlier  commenc- 
ed while  injunction  proceedings  were  pending 
against  defendant  held  to  be  consolidated  witlt 
the  latter  for  trial.— Lang  v.  Bach  (Ky.)  188. 
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n.  DOCKETS.  USTS.  AND  OAIXH- 
DABS. 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts,  |  485. 

m.  COURSE  AHD   COHDITCT   OF 
TRIAI.   IN   OEHERAI.. 

In  criminal  prosecutions,  see  Criminal  Law,  g{ 
639-655. 

i  18.  Rule  relating  to  a  trial  judge's  discre- 
tion in  conducting  a  trial,  stated.— Chesapeake 
&  O.  Ry.  Co.  V.  Stein  (Ky.)  IIOU. 

(  29.  Remarks  by  trial  court  in  admitting 
certain  evidence  held  not  to  be  improper. — 
Brinkman  v.  Gottenstroeter  (Mo.  App.)  584. 

XV.  RECEPTION  OF  EVIDENCE. 

Examination  of  witnesses,  see  Witnesses,  |§ 
286.  287. 

In  criminal  prosecutions,  see  Criminal  Law,  §f 
671-073. 

On  new  trial,  see  Appeal  and  Error,  |  1214. 

Review  of  rulings  as  dependent  on .  presentation 
of  question  in  lower  court,  see  Appeal  and  Er- 
ror, I  206. 

(A)  Introduction,  04f«r,  and  Admlaalon  of 
Kvldence  In  General. 

$  55.  Where  defendant  was  not  called  upop 
to  account  for  his  absence  at  the  trial,  the  fact 
that  he  was  paralyzed  was  properly  excluded. — 
Fritter  v.  Pendleton  (Tex.  Civ.  App.)  1180. 

<B)  Order  of  Proof,   Rebuttal,  and  Re- 
openlnar  Case. 

$  62.  Where  defendant  on  cross-examination 
imputed  an  effort  to  bribe  a  witness  to  testi- 
fy for  plaintiff,  plaintiff  was  entitled  to  show 
by  his  lather,  mother,  and  attorneys  that  they 
had  not  offered  any  one  anytliing  to  testify. — 
City  of  Ft.  Worth  v.  Ixjpp  (Tex.  Civ.  App.) 
K>4. 

S  08.  Under  Rev.  St.  1805,  art. -1208,  held, 
it  was  not  an  abuse  of  discretion  to  refuse 
to  reopen  the  case  for  testimony. — Keahey  v. 
Bryant  (Tex.  Civ.  App.)  409. 

(C)  Objection*.  Motlonn  to  Strike  Out,  and 
Kxceptlons. 

In  criminal  prosecutions,  see  Criminal  I^w,  I 

695. 
Necessity  for  purpose  of  review  on  appeal  or 

writ  of  error,  see  Appeal  and  Error,  §$  206, 

2.37. 

i  89.  Testimony  held  subject  to  a  motion  to 
strike  as  hearsay  where  it  was  shown  to  have 
been  such  on  a  witness'  cross-examination. — 
Houston  B.  &  W.  T.  Ry.  Co.  v.  Inman,  Akers  & 
Inraan  (Tex.  Civ.  App.)  275. 

i  105.  Where  evidence  is  admitted  without 
objection,  it  is  not  error  to  refuse  a  charge 
withdrawing  the  same  from  the  jury.— Stark 
T.  Coe  (Tex.  Civ.  App.)  373. 

V.   ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

In  criminal  prosecutions,  see  Criminal  I^w,  tS 

719-728. 
Review  of  proceedings  involving  discretion  of 

lower  court,  see  Appeal  and  Error,  g  072. 

J  106.  The  propriety  of  the  arguments  and 
conduct  of  counsel  rests  in  the  discretion  of  the 
trial  court. — Brinkman  v.  Gottenstroeter  (Mo. 
App.)  .584. 

8  121.  Conduct  of  attorney  in  asking  objec- 
tionable questions  and  obtaining  answers  there- 
to held  reversilile  error,  notwithstanding  objec- 


tions were  sustained. — Jordan  t.  Massey  (Tex. 
Civ.  App.)  804. 

g  131.  A  general  objection  held  insufficient 
to  render  a  ruling  improper  which  allowed  cer- 
tain remarks  of  counsel  to  go  unchallenged. — 
Brinkman  t.  Gottenstroeter  (Mo.  App.)  584. 

VI.   TAKING  CASE  OR  QUESTION 
FROM  JURY. 

In  criminal  prosecutions,  see  Criminal  Law,  fg 

741-763,  764. 
Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  f  927. 
Review  of  rulings  as  dependent  on  prejudicial 

nature  of  error,  see  Appeal  and  E!rror,  g  1062. 
Review  of  rulings  as  dependent  on  presentation 

of  question  in  lower  court,  see  Appeal  and 

Error,  g  213. 

(A)  <lueatlons  of  I.afr  or  of  Fact  In  Gen- 
eral. 

A»  to  particular  factt,  ittuei,  or  luhjecti. 

See  Adverse  Possession,  g  115. 

Assumption  Of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  g  288. 

Construction  of  contract,  see  Contracts,  g  176. 

Contributory  negligence  of  passenger,  see  Car- 
riers, g  347. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  g  2.S9. 

Damages,  see  Damages,  g  208. 

Negligence  of  master  causing  injury  to  serv- 
ant, see  Master  and  Servant,  g  286. 

Validity  of  contract  of  sale,  see  Sales,  g  53. 

In  particular  civil  aetiont  or  proccedingi. 

See  Libel  and  Slander,  g  123. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  g  473. 

Assessment  of  damages,  see  Damages,  g  208. 

For  breach  of  contract  of  sale,  see  Vendor 
and  Purchaser,  g  331. 

For  causing  death,  see  Death,  g  103. 

For  compensation  of  broker,  see  Brokers,  g  88. 

For  compensation  of  physician,  see  Physicians 
and  Surgeons,  g  24. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, g  350. 

For  injuries  caused  by  electricity,  see  Elec- 
tricity, «  19. 

For  injuries  from  defects  or  obstructions  in 
street.'  see  Municipal  Corporations,  g  821. 

For  injuries  from  escape  of  gas,  see  Gas,  g  20. 

For  injuries  from  flowage,  see  Waters  and  Wa- 
ter Courses,  g  179. 

For  injuries  from  negligence,  see  Negligence,  g 
136. 

For  injuries  from  negligent  or  wrongful  use  of 
street,  see  Municipal  Corporations,  g  7()6. 

For  injuries  to  animals  ni  or  near  railroad 
tracks,  see  Railroads,  g  446. 

For  injuries  to  licensees  on  railroad,  see  Rail- 
roads, ji  282. 

For  injuries  to  passengers,  see  Carriers,  g§  320, 
.347. 

For  injuries  to  persons  on  or  near  railroad 
traolrs.  see  Railroads,  g  400. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  g  117. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, gg  28-t-289. 

For  loss  of  or  injury  to  live  stock  In  course  of 
transportation,  see  Carriers,  g  230. 

On  insurance  policies,  see  Insurance,  gg  668, 
825. 

S  1.39.  Where  there  is  evidence  to  support  an 
issue,  it  should  be  submitted  to  the  jury.— W. 
B.  Samuels  &  Co.  ▼.  T.  M.  Gilmore  &  Co.  (Ky.) 
109. 

g  139.  Where  the  evidence  most  favorable  to 
plaintiff  is  sufficient  to  raise  a  question  for  the 
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jury.  It  is  error  to  direct  a  verdict  for  the  de- 
fendant.— Howard  v.  Waterman  Lumber  &  Sup- 
ply Co.  (Tex.  CiT.  App.)  387. 

§  140.  The  credibility  of  the  witnesses  is  for 
the  jury.— St.  Victor  v.  Edwards  (Mo.  App.) 
1103. 

S  143.  Where  the  testimony  is  conflicting, 
the  court  may  not  direct  a  verdict. — Lancaster 
V.  School  Dist.  No.  17  (Arlt.)  314. 

S  143.  It  is  the  province  of  the  jury  to  decide 
questions  of  evidence,  especially  where  the  evi- 
dence is  conflicting.— Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Rue  (Ky.)  1144. 

i  143.  The  weight  to  be  given  conflictinir 
testimony  is  for  the  jury.— Hardin  v.  St.  Tjouis 
Southwestern  Ry.  Co.  of  Texas  (Tex.  Civ. 
App.)  408. 

(B)   Demnrrer  to  Evidence. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  g  927. 

(C)  DIamlasal  or  Nonamlt. 

Presumptions  on  appeal  or  wrK  of  error,  see 
Appeal  and  Error,  i  927. 

(D)  Direction  o<  Verdict. 

§  169.  Where  a  cause  of  action  to  which  the 
proof  is  directed  is  unproved  in  its  entire  scope, 
the  court  must  direct  a  verdict  for  defeDdant, 
but  it  must  not  do  so  when  the  proof  is  defec- 
tive or  does  not  precisely  conform  to  the  aver- 
ments in  some  particular  way, — Chamlee  v. 
Planters'  Hotel  Co.  (Mo.  App.)  123. 

§  169.  A  motion  for  a  directed  verdict  held 
to  amount  to  only  a  demurrer  to  the  petition. 
— Ferrell  v.  City  of  Haskell  (Tex.  Civ.  App.) 
784. 

S  178.  On  the  question  of  the  propriety  of  a 
|)eremptory  instruction  for  defendant,  the  plain- 
tiffs evidence  in  so  far  as  it  conflicts  with  that 
of  tl;e  defendant  must  be  taken  as  true.— J.  I. 
Case  Threshing  Macb.  Co.  v.  Mattingly  (Ky.) 
1131. 

i  178.  To  authorize  a  directed  verdict  for 
defendant,  it  must  appear  that  admitting  plain- 
tiCTs  testimony  to  be  true,  and  every  inference 
fairly  deducible  therefrom,  he  has  failed  to  sup- 
port bis  cause  of  action. — Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Rue  (Ky.)  1144. 

vn.  nrsTKuoTioNs  to  jubt. 

In  criminal  prosecutions,  see  Criminal  Law,  Si 
789-815,  824-830. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error.  H  1064-1068. 

Review  as  dependent  on  presentation  of  ques- 
tion in  lower  court,  see  Appeal  and  Error,  i 
215. 

Review  as  dependent  on  presentation  of  ques- 
tion in  record,  see  Appeal  and  Error,  jf  702. 

At  to  particular  U*uet  or  *ubjecis. 

See  Boundaries,  {  41. 

Assumption  of  risk  by  servant  injured,  aee 
Master   and    Servant,   S   295. 

Bar  of  statute  of  frauds,  see  Frauds,  Statute  of, 
S  160. 

Carrying  weapons,  see  Weapons,  §  17. 

Contributory  negligence  of  passenger,  see  Car- 
riers. ;  348. 

Contributory  negligence  of  servant  injured,  see 
Master  and   Servant,  S  296. 

Damages,   see   Damages.   §g  210-216. 

Death,  see  Death,  I  104. 

Incompetency  or  negligence  of  fellow  servant, 
see  Master  and  Servant,  S  294. 

In  parHcitlar  civil  actioM  or  proceeding*. 
See  Malicious  Prosecution,  S  72. 
Assessment  of  damages,  see  Damages,  SS  210- 
216. 


By  or  against  corporation,  see  Corporations,  S 
521. 

By  or  against  principal  or  agent,  see  Principal 
and  Agent,  g  194. 

For  breach  of  contract,  see  Contracts,  g  353. 

Cor   injuries   at  railroad   crossings,    see    Rail- 
roads, g  351. 

For   injuries   caused   by   electricity,   see    Elec- 
tricity, g  19. 

For   injuries    from   defects  or  obstmctions  in 
streets,  see  Municipal  Corporations,   g  S22. 

For  injuries  from  Ares  caused  by  operation  of 
railroads,  see  Railroads,  g  485. 

For  injuries  from  negligent  or  wrongful  use  of 
street,   see    Municipal   Corporations.   $   706. 

For  injuries  from  public  improvements,  see  Mu- 
nicipal Corporations,  g  404. 

For   injuries    to    animals   on    or   near   railroad 
tracks,  see  Railroads,  g  447. 

For  injuries  to  passengers,  see  Carriers,  {g  321. 
348. 

For   injuries   to  persons   on   or   near   railroad 
tracks,  see  Railroads,  g  401. 

For  injuries  to  persons  on  or  near  street  tail- 
road  trncks,  see  Street  Railroads,  g  118. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, gg  291-296. 

For  loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  g  230. 

For  price  of  timber,  see  lA>es  and  Logging.  S  X 

For  iirice  or  value  of  goods  sold,  see  Sales.  { 
'^CA. 

To  establish  boundaries,  see  Boundaries,  g  41. 
« 

(A)  Province   o<  Covrt  and  Jnry   fa   Cea- 
eral. 

In  criminal  prosecutions,  see  Criminal  Law.  gg 
761-763,  764. 

g  191.  In  an  action  for  the  bumine  of  plain- 
tiff's bam,  an  instruction  held  not  objectionable 
as  assuming  that  the  fire  was  set  out  by  snnrks 
from  defendant's  engine.— Houston  &  T.  C.  R. 
Co.  V.  Ellis  (Tex.  Civ.  App.)  246. 

g  191.  In  an  action  against  a  railroad  com- 
pany for  penalties  and  damages  under  the  stat- 
ute for  permitting  Johnson  grass  to  mature  on 
its  right  of  way,  the  court  may  in  its  charge  as- 
sume that  the  act  of  the  company  in  permitting 
the  grass  to  mature  was  negligent.— Missouri. 
K.  &  T.  By.  Co.  of  Texas  v.  Tolbert  (Tex.  Civ. 
App.)  280. 

g  194.  An  instruction  to  ascertain  the  amount 
of  damages  for  negligent  death  in  money,  and 
to  make  that  good,  was  erroneous  as  upon  the 
weight  of  the  evidence.— Texas  &  P.  By.  Co.  v. 
Gullett  (Tex.  Civ.  App.)  262. 

g  194.  In  an  action  by  a  miner  for  injuries 
caused  by  a  car  jumping  the  track,  an  instruc- 
tion requested  by  defendant  AfW  projierly  re- 
fused as  on  the  weight  of  evidence.--Consnmer8* 
Lignite  Co.  v.  Cameron  (Tex.  Civ.  App.)  283. 

g  194.  In  an  action  against  an  electric  light 
company  for  death  by  electric  shock,  an  instruc- 
tion held  properly  refused  as  on  the  weight  of 
evidence.— Jacksonville  Ice  &  Electric  Co.  v. 
Moses   (Tex.   Civ.   App.)   379. 

g  194.  In  an  action  for  injuries  to  a  travel- 
er on  a  highway,  an  instruction  held  erroneous 
as  on  the  weight  of  the  evidence.— Marshall  & 
E.  T.  Ry.  Co.  V.  Petty  (Tex.  Civ.  App.)  400. 

(B)  Neceuttr  aad   8nbJe«t-Matter. 

g  203.  Refusal  to  give  a  special  charge  sub- 
mitting issues  raised  by  the  pleadin;^  and  ev- 
idence held  erroneou8.--0ariker  &  Wintz  v.  W. 
J.   Vawters  &  Son  (Tex.  Civ.  App.)  780. 

g  207.  Where  evidence  of  witnesses  at  a  for- 
mer trial  is  introduced  to  impeach  them,  the 
jury  should  be  instructed  to  consider  such  evi- 
dence only  for  impeachment  purposes. — Louis- 
ville Gas  Co.  V.  Kentucky  Heating  Co.  (Ky.) 
20.">. 
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I  208.  Cofine  of  a  trial  judge  in  correcting 
an  erroneous  ruling  on  measure  of  damages 
held  proper.— Chesapeake  &  O.  Ry.  Co.  v.  Stein 
(Ky.)  1169. 

<C)  Form,  Rea«I»ltea,  and  Snflleleiicy. 

I  234.  An  iustruction  as  to  damages  for 
loss  of  time  and  earning  power  arising  from 
personal  injuries  held  proper.— Liouisviile  &  N. 
R.  Co.  V.  Roe  (Ky.)  437. 

I  237.  A  charge,  when  considered  in  connec- 
tion with  preceding  instructions,  held  not  mis- 
leading.—Texas  Seating  Co.  v.  Farmers'  &  Me- 
chanics' Nat.  Bank   ('fez.  Civ.  App.)  807. 

I  244.  In  an  action  against  an  electric  light 
company  for  death  by  electric  shock,  the  refus- 
al to  give  a  charge  on  the  issue  of  contributory 
negligence  held  not  erroneous  in  view  of  the 
charge  given. — Jaclcsonville  loe  &  Electric  Co. 
T.  Moses  (Tex.  Civ.  App.)  379. 

(D)  AppIlcabllltT-    to    Pleadlmss    mnd    Bvl- 
dence. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  {  1066. 


f  248.  Requested  instructions  which  were  ac- 
ademic discussions  of  the  law  held  properly  re- 
fused.—City  of  Louisville  v.  Uebelhor  (Ky.)  152. 

i  250.  Instructions  in  an  action  for  the  price 
of  a  jack  held  erroneous  as  being  inapplicablf 
to  the  issues  and  evidence.— Brown  t.  Emerson 
(Mo.  App.)  1108. 

I  250.  Under  Rev.  St.  1805,  art.  1817,  a 
charge  of  the  court  must  be  confined  to  the  is- 
sues made  by  the  pleadings  add  evidence.— Ram- 
sey &  Montgomery  v.  Empire  Timber  &  Lum- 
ber Co.  (Tex.  Civ.  App.)  294. 

f  251.  An  instruction  on  a  point  concerning 
which  no  issue  is  raised  is  properly  refused. — 
Dillender  v.  Lester  (Mo.  App.)  1041. 

§  252.  An  instruction  based  on  facts  not 
shown  by  the  evidence  was  properly  refused.— 
Caldwell  v.  Nichol  (Ark.)  622. 

f  252.  Where  there  is  no  evidence  to  support 
a  phase  of  a  case,  the  trial  court  properly  ig- 
nores it  in  the  instructions. — Briukman  v.  Got- 
tenstroeter  (Mo.  App.)  384. 

{  252.  Where  there  was  no  evidence  of  waiv- 
er of  certain  conditions  after  loss,  it  was  error 
to  submit  that  issue  to  the  jury.— Shook  v.  He- 
tail  Hardware  Mut.  Fire  Ins.  Co.  of  Minuesoia 
(Mo.  App.)  589. 

i  252.  An  Instniction  not  supported  by  evi- 
dence held  properly  refused. — (Jalveston,  II.  & 
S.  A.  B.  Co.  V.  Jones  (Tex.)  328. 

$  252.  An  instruction  presenting  a  theory  not 
supported  by  the  evidence  is  properly  refused. 
—Cheek  v.  Boyd  (Tex.  Civ.  App.)  252. 

§  253.  On  suit  against  •  railway  company 
for  assault  by  an  operator,  an  instniction  held 
improper  as  ignoring  a  defense. — Roberts  v.  Wa- 
bash R.  Co.  (Mo.  App.)  89. 

8  25.3.  In  an  action  by  a  miner  for  injuries 
caused  by  a  car  jumping  a  track,  the  refusal  of 
an  instruction  held  not  erroneous  in  view  of  the 
evidence.— Consumers'  Lignite  Co.  r.  Cameron 
(Tex.  Civ.  App.)  283. 

i  253.  Instructions,  abstractly  correct,  held 
properly  refused  as  ignoring  an  issue.— Ramsey 
ft  Montgomery  v.  Empire  Timber  &  Lumber  Co. 
(Tex.  Civ.  App.)  294. 

g  253.  A  charge  in  an  action  for  injuries  to 
a  servant,  which  presents  affirmativel.T  the 
servant's  theory  of  the  case,  is  not  erroneous 
for  ignoring  the  defensive  issues  of  assumed 
risk  aud  contributory  negligence,  fairly  submit- 
ted in  another  charge. — Farmers'  Cotton  Oil 
Co.  V.  Barnes  (Tex.  Civ.  App.)  ^m. 


I  263.  A  requested  instruction  Ignoring  an 
issue  raised  by  the  evidence  held  properly  re- 
fused.—Keahey  V.  Bryant  (Tex.  Civ.  App.)  409. 

S  253.  In  an  action  for  injuries  to  a  trav- 
eler on  a  railroad  right  of  way.  an  instruction 
held  properly  refused  because  ignoring  the  is- 
sue of  discovered  peril. — St.  Louis  Southwest- 
em  Ry.  Co.  of  Texas  v.  McCaaley  (Tex.  Civ. 
App.)  798. 

(E)  Re«aesta  or  Prayer*. 

In  criminal  prosecutions,  see  Criminal  Law,  §| 
824-830. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  |  1067. 

Review  as  dependent  on  setting  forth  of  in- 
structions refused,  see  Appeal  and  Error,  { 
702. 

{  2.56.  Where  a  defendant  street  railway  com- 
pany failed  to  request  the  trial  court  to  define 
technical  words  used  in  instructions,  it  cannot 
on  appeal  complain  of  a  failure  to  define  such 
terms.— Asmus  v.  United  Rys.  Co.  of  St  Louis 
(Mo.  App.)  92. 

S  250.  Where  the  charge  of  the  court  was 
nut  affirmatively  erroneous  on  an  issue,  the 
failure  to  present  the  issue  in  a  negative  form 
may  not  be  complained  of  in  the  abseuce  of  a 
requested  cliarge  supplying  tlie  omission. — ^Jack- 
sonville Ice  &  Electric  Co.  v.  Moses  (Tex.  Civ. 
.\pp.)  379. 

f  260.  A  requested  charge  which  is  covered 
by  an  instruction  already  given,  is  properly  re- 
fused.— New  Hampshire  Fire  Ins,  Co.  v.  Blake- 
ly  (Ark.)  926;  Louisville  Ry.  Co.  v.  Bryant 
(Ky.)  182;  I^uisville  4  N.  R.  Co.  v.  Roe  (Ky.) 
437:  St.  Victor  v.  Edwards  (Mo.  App.)  1105: 
Cheek  v.  Boyd  (Tex.  Civ.  App.)  252;  Con.^um- 
ers'  Lignite  Co.  v.  Cameron  (Tex.  Civ.  App.) 
•2!<i;  Farmers*  Cotton  Oil  Co.  v.  Barnes  (Tex. 
Civ.  App.)  360:  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Groseclose  (Tex.  Civ.  App.)  736;  St. 
Ix)uis  Southwestern  Ry.  Co.  of  Texas  v.  Mc- 
Cauley  (Tex.  Civ.  App.)  798;  St.  Louis.  S.  F. 
*  T.  R.  Co.  V.  Taylor  (Tex.  Civ.  App.)  819: 
Missouri,  K  4  T.  Ry.  Co.  of  Texas  v.  Schroeter 
(Tex.  Civ.  App.)  826. 

{  200.  Where  the  trial  court  at  the  request 
of  the  defendant  railroad  ^ave  instructions 
fully  covering  the  look  and  listen  rule,  it  was 
not  error  to  refuse  additional  ones  on  the  same 
subject.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Stacks  (Ark.)  315. 

i  280.  Where  a  party's  case  has  been  clear- 
ly presented  by  the  instructions  given,  the  re- 
fusal of  an  instruction  making  selection  of  spe- 
cial features  of  the  case  is  proper. — Gould  t. 
St.  John  (Mo.  App.)  578. 

i  260.  In  an  action  for  injury  to  a  miner 
caused  by  a  car  jumping  the  track,  refusal  of 
certain  instruction  for  the  defendant  on  the 
question  of  assumed  risk  held  not  erroneous  in 
\iew  of  another  inftruction  given.— Consumers' 
I.,iguite  Co.  v.  Cameron  (Tex.  Civ.  App.)  283. 

{  2(30.  In  an  action  for  injuries  to  a  serv- 
ant caught  by  a  set  screw,  the  refusal  to  give 
a  charge  held  not  erroneous  in  view  of  the 
charge  (riven.— Farmers'  Cotton  Oil  Co.  v. 
Barnes  (Tex.  Civ.  App.)  369. 

i  201.  Requested  instructions,  not  correct  in 
themselves,  are  properly  refused. — Louisville  & 
N.   R.  Co.   v.  Smith   (Tenn.)  866. 

I  201.  Where  the  court  charged  generally  on 
an  issue,  a  party  complaining  of  the  failure  to 
give  a  more  si)ecific  Instruction  must  request 
a  correct  special  charge  covering  the  omission. 
—Jacksonville  Ice  4  Electric  Co.  v.  Moses  (Tex. 
Civ.  App.)  379. 

i  261.  The  rale  as  to  the  sufficiency  of  re- 
quested instructions  held  to  apply  to  cases  only 
where   there   has   been   a    failure  of   the   court 
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to  present  in  ita  cbaree  a  material  issae.— Jack- 
Bonville  Ice  &  Electric  Co.  t.  Mosea  (Tei.  Civ. 
App.)  379. 

i  267.  A  requested  instruction  in  an  action 
between  a  husband  and  wife  held  to  t>e  un- 
necessary, in  view  of  tlie  issue,  and  iience  its 
modification  was  not  improper.— Doherty  v.  Do- 
herty  (Mo.  App.)  1112. 

(F)  Objections  and  Exeeptlons. 

Necessity  of  objection  or  request  for  purpose 
of  review,  see  Appeal  and  Error,  S  215. 

(O)   Conatrnetton  and  Operation. 

{  295.  The  charge  of  the  court  to  determino 
its  correctness  must  be  considered  as  a  whole. 
— Starl£  V.  Coe  (Tex.  Civ.  App.)  373. 

§  295.  In  an  action  against  a  telegraph  com- 
pany for  delay  in  transmitting  a  message,  in- 
structions held  not  misleading  when  considered 
aa  a  whole. — Western  Union  Telegraph  Co.  v. 
Landry  (Tex.  Civ.  App.)  848. 

f  296.  Abstract  instruction  on  contributory 
negligence  held  not  to  cure  defect  in  instruc- 
tion as  to  negligence  of  passenger  in  taking 
position  on  platform  of  coach. — ix)uisville,  H. 
&  St.  L.  Ity.  Co.  V.  Stillwell  (Ky.)  202. 

i  296.  The  error  in  an  instruction,  in  an 
action  for  damages  for  changing  the  grade  of 
a  street,  held  obviated  by  anotlier  instruction. 
—Powell  V.  City  of  Columbia  (Mo.  App.)  76. 

i  296.  Particular  instructions  are  not  revers- 
ible error,  where,  on  considering  all  the  instruc- 
tions, the  jury  could  not  have  been  misled. — 
Tewksbury  t.  Metropolitan  St.  Ry.  Co.  (Mo. 
App.)  682. 

I  296.  An  incorrect  measure  of  duty  given 
in  an  instruction  held  not  cured  by  another 
one  giving  the  correct  measure. — Houston  & 
T.  C.  R.  Co.  v.  Ellis  (Tex.  Civ.  App.)  246. 

§  296.  In  an  action  to  abate  a  nuisance,  an 
instruction  held  not  erroneous  as  shifting  the 
burden  of  proof.— Stark  v.  Coe  (Tex.  Civ.  App.) 
373. 

Vm.  CUSTODT,   COHDUCT.  AND   0£. 
LIBERATIUNS   OF  JURY. 

Disqualification  or  misconduct  of  or  affecting 
jury,  ground  for  new  trial,  see  New  Trial,  %i 
44-47. 

I  317.  Misconduct  of  official  stenographer 
held  waived  when  first  presented  to  tlie  trial 
court  on  motion  for  new  trial ;  one  of  the  affi- 
davits being  by  the  president  of  defendant  com- 
pany wlio  w^ns  present  at  the  trial  and  saw 
what  occurred. — American  Engineering  &  Con- 
strnction  (Z!o.  v.  Crawford  (Ky.)  448. 

IX.  VERDICT. 

In  action  for  libel,  see  Libel  and   Slander,  { 

125. 
In  criminal  prosecutions,  see  Criminal  Law,  S 

884. 
On  trial  by  jury  of  issues  in  suit  in  equity,  sec 

Equity,  |  381. 
Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  §  930. 
Review  of  objections  to  verdict  or  findings,  see 

Appeal  and  Error,  §  1070. 
Review  of  sufficiency  of  evidence,   see   Appeal 

and  Error,  S§  999-1004. 
Setting  aside  verdict,  see  New  Trial. 
Verdict  contrary  to  law  or  evidence  ground  for 

new  trial,  see  New  Trial,  §  72. 

(A)  General  Verdict. 

I  329.  A  verdict  for  nominal  damages  held 
not  objectionable  because  no  instructions  for 
nominal  damages  were  asked  or  given. — Thomp- 
son V.  Joseph  \V.  Moon  Buggy  Co.  (Mo.  App.) 
1088. 


{  329.  In  an  action  to  recover  a  deposit  un- 
der an  automobile  sales  agency  contract,  a  ver- 
dict for  defendant  on  plaintiff's  cause  of  action 
and  awarding  defendant  nominal  damages  on 
defendant's  counterclaim  for  breach  of  contmrt 
Acid  within  the  issues. — Thompson  y.  Joseph 
W.  Moon  Buggy  Co.  (Mo.  App.)  1088. 

f  337.  In  an  action  to  recover  the  purchase 
price  of  a  threshing  machine,  a  verdict  in  dis- 
regard of  instructions  held  erroneously  received. 
—J.  I.  Case  Threshing  Mach.  Co.  t.  Mattingly 
(Ky.)   1131. 

(B)   Special  Interrogratorlea  and  Flndlaca. 

Harmless  error  in  submission  of,  or  refusal  to 
submit,  special  interrogatories,  see  Appeal  and 
Error,  §  1062. 

Instructions  on  weight  of  evidence,  see  Trial, 
§194. 

X.  TRIAI.  BT  COURT. 

Hearing  in  equity,  see  Equity,  H  377-381. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  §  931. 

Review  dependent  on  prejudicial  nature  of  er- 
ror, see  Appeal  and  Error,  §  1054. 

Review  of  proceedings  and  findings  as  depend- 
ent on  prejudicial  nature  of  error,  see  Ap- 
peal and  Error,  S  1071. 

(B)   PladlnK*  of  Fact  and  Conelnalons 
of  laaw. 

ji  394.  Rev.  St.  1909,  i  1972,  held  applicable 
only  to  actions  at  law.— Walther  t.  Null  (Mo.) 
993. 

S  403.  Conclusions  of  law  and  fact,  under 
Rev.  St.  1895.  art.  1333,  and  Acts  Ex.  Sess. 
1907,  c.  7.  held  required  to  be  filed  within  the 
time  specified  by  the  statute. — Sutherland  T. 
Kirkland  (Tex.  Civ.  App.)  851. 

i  403.  It  is  the  plain  right  of  any  party  to 
have  conclusions  of  law  and  fact  filed  as  pro- 
vided bv  Rev.  St.  1895,  art  1333,  and  Acts  Ex. 
Sess.  1907,  c.  7.— Sutherland  t.  Kirkland  (Tex. 
Civ.  App.)  851. 

XI.  WAIVER  AHD  OORRECTXOir  OF 
IRREGULARITIES   AND  ERRORS. 

Error  in  instructions  cured  by  verdict  or  judg- 
ment, see  Appeal  and  Error,  §  1068. 

Review  in  appellate  court  as  dependent  or  prej- 
udicial nature  of  error,  see  Appeal  and  ESror, 
f§  1026-1074. 

Review  in  appellate  conrt  as  dependent  on  pie» 
entation  of  questions  in  lower  court,  see  Ap- 
peal and  Error,  §{  169-283. 

S  418.  Where  defendant  preserves  his  ex- 
ceptions to  an  adverse  ruling  on  a  demurrer 
to  the  evidence  he  may  return  in  the  appellare 
court  to  his  first  position.— Ciordon  v.  Metro- 
politan St.  Ry.  Co.  (Mo.  App.)  26. 

J  418.  A  defendant  who,  after  the  overrul- 
ing of  his  demurrer  to  plaintiffs  evidence,  puts 
in  testimony  thereby  waives  the  demurrer.— 
Remniers  v.  Shubert  (Mo.  App.)  1042. 

§  423.  Statement  by  defendant  that  he 
agreed  that  one  instruction  correctly  stated  the 
law  after  objection  and  exception  to  all  the 
instructions  held  not  a  waiver  of  any  error  in 
the  instructions.— Lang  v.  Bach  (Ky.)  188. 

TRIAL  DE  NOVO. 

On  appeal,  see  Appeal  and  Error,  {  893;  Jus- 
tices of  the  Peace,  $  174. 

TRIBUNALS. 

See  Courts. 

TROVER  AND  CONVERSION. 

See  Larceny. 
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n.  ACTIONS. 

(B)  Jnrladiation,  Parties,  Prellmlnarr 
Proeeedlnv*,  and  Pleadlns- 

{  32.  -An  action  held  one  for  damages  for  the 
conversion  of  mules,  and  not  for  their  posses- 
tion.— Wilka  v.  Kreis  (Tex.  Cir.  App.)  §38. 

(D)  Dajnaffes. 

I  46.  Where  defendant  takes  property  of 
plaintiff  willfully  or  by  culpable  negliKence  in 
not  knowinfi|  the  true  ownership,  the  measure 
of  daraaees  is  the  value  at  the  time  of  demand, 
and  if  the  property  has  been  altered  by  man- 
ufacture, the  value  in  its  manufactured  state 
may  be  recovered ;  but  if  the  taking  was  un- 
^er  belief  of  title  in  good  faith  and  not  cul- 
pably negligent,  the  measure  of  damages  is  the 
value  at  the  time  and  place  of  taking. — Bayle 
T.  Norris  (Tex.  Gv.  App.)   767. 

(K)  Trial,  JadKment,  and  Review. 

g  68.  In  an  action  for  damages  for  the  con- 
Teraion  of  mules,  the  verdict-  need  only  state 
their  value;  that  being  plaintiffs  measure  of 
damages,  with  interest  thereon. — Wilks  T.  Kreis 
(Tex.  Civ.  App.)  838. 

TRUST  DEEDS. 

See   Chattel   Mortgages;    Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment. 


See  Trosta. 


TRUSTEES. 
TRUSTS. 


Combinations  to  monopolize  trade,  see  Monop- 
olies, a  12-30. 

Conveyances  in  trust  for  creditors,  see  Assign- 
ments for  Benefit  of  Creditors. 

•Creation  and  construction  of  particular  devises 
and  bequests,  see  Wills,  {I  6R4. 

Particular  fiduciary  relations,  see  Brokers:  Ex- 
ecutors and  Administrators;  Factors;  Guard- 
ian and  Ward ;    Principal  and  Agent. 

Powers  in  general,  see   Powers. 

Trust  deeds,  see  Chattel  Mortgages;   Mortgages. 

I.    CREATION,    EXISTENCE,    ANH   VA- 
LIDITY. 

(A)  Bxpresa  Trosta. 

{  20.  Where  a  grantor  by  absolute  deed  for 
ft  valuable  consideration  and  as  to  which  no 
fraud  or  want  of  consent  wns  shown  declares 
a  trust  in  the  land  conveyed  for  the  benefit 
of  a  son.  the  trust  declared  is  an  express,  and 
not  a  resulting,  trust— Wolfakill  v.  Wells  (Mo. 
App.)  51. 

{  43.  Under  Rev.  St.  1909.  S  2868,  a  trust 
in  land  held  not  provable  by  parol.— Wolfskill 
T.  Wells  (.Mo.  App.)  51. 

<B)  ResnltlnK  Trnsts. 

J  88.  An  implied  or  resulting  trust  may  be 
shown  by  parol.— Wolfskill  v.  Wells  (Mo.  App.) 
61. 

(O  Conatrnetlve   Trnsts. 

{  9R.  Another  than  the  purchaser  at  judicial 
sale  having,  with  knowledge  of  the  facts,  paid 
the  purchase  price  and  taken  the  deed,  held,  he 
became  a  constructive  trustee  for  the  purchas- 
er.— Green  v.  Maddox  (Ark.)  931. 

II.  CONSTB1TCTION    AND    OPERA- 
TION. 

Construction  of  particular  devises  and  bequests, 
see  Wills,  §  684. 


ni.  APPonrrKENT.  quaufica- 

TXON,  AND  TENURE  OF 
TRUSTEE. 

I  163.  Certain  relations  of  a  trustee  with 
the  cestui  que  trust  held  not  to  render  him  in- 
competent as  a  trustee. — Wiegand  v.  Woemer 
(Mo.  App.)  596. 

I  163.  Duty  stated  of  a  trustee  where  his 
position  as  trustee  was  antagonistic  through 
his  position  as  executor  of  the  beneficiary. — 
Wiegand  v.  Woemer  (Mo.  App.)  596. 

i  166.  Grounds  stated  for  removal  of  a  trus- 
tee.— Wiegand  v.   Woemer  (Mo.  App.)  596. 

IV.  MANAOEBCENT  AND  DISPOSAIi 
OF   TRUST   PROPERTY. 

I  219.  A  beneficiary  of  a  trust  fund  held 
not  entitled  to  interest  on  the  fund  while  slie 
holds  it  before  turning  it  over  to  the  trustees. 
—Wiegand  v.  Woemer  (Mo.  App.)  596. 

§  226.  Trustees  of  a  fund  are  entitled  to 
credit  for  taxes  on  the  fund  while  in  their 
hands  for  which  they  are  liable. — Wiegand  v. 
Woerner  (Mo.  App.)  596. 

{  227.  Trustees  made  defendants  to  a  suit 
held  entitled  to  $2,50  counsel  fees. — Wiegand  v. 
Woemer  (Mo.  App.)  596. 

S  268.  Costs  of  litigation  brought  on  by  a 
trustee  in  the  interest  of  the  beneficiary's  es- 
tate of  which  he  was  executor,  and  in  violation 
of  his  duty  as  trustee,  held  to  be  taxed  against 
him  as  executor.— Wiegand  t.  Woemer  (Mo. 
App.)  596. 

V.  EXECUTION  OF  TRUST  BT  TRUS- 
TEE OR  BT  COURT. 

I  283.  Mere  suggestion  of  the  relationahip  of 
trustee  and  cestui  que  trust  by  the  beneficiary 
does  not  avoid  dealings  of  the  trustee  with  the 
trast  funds.— Heath  v.  Tucker  (Mo.  App.)  572. 

I  283.    There  is  no  difference  in  law  between 
the    dealings   between    trustee   and   cestui   que 
trust  and  with  strangers,  except  with  reference  - 
to  the  burden  of  proof. — Heath  t.  Tucker  (Mo. 
App.)   572. 

VI.  ACCOUNTING  AND  COMPENSA- 
TION  OF   TRUSTEE. 

i  315.  $5(X)  held  a  reasonable  compensation 
for  the  services  of  trustees.— Wiegand  v.  Woer- 
ner (Mo.  App.)  596. 

$  318.  The  rale  that,  where  one  of  two  or 
more  trustees  acts  in  harmony  with  his  co- 
trustee in  connection  with  an  adverse  claim  of 
such  cotrustee,  neither  of  them  are  entitled  to 
compensation,  need  not  be  enforced  where  the 
trastees  acted  in  apparent  goo»I  faith.— Wie- 
gand  V.   Woemer  (Mo.  App.)  590. 

$  329.  Where  the  court  made  a  temporary 
allowance  to  a  beneficiary,  to  be  paid  pendiug 
proceedings  for  an  accounting,  from  which  the 
trustee  appealed  and  obtained  a  supersedeas, 
the  court  could  proceed  with  the  accounting  and 
render  a  decree  requiring  further  payments  by 
the  trustee.— Patrick  v.  Birkhead  (Ky.)  483. 

TUTORS. 

See  Guardian  and  Ward. 

ULTRA  VIRES. 

Acts  of  national  bank,  see  Banks  and  Banking, 
§  261. 

Effect  of  ultra  vires  acts  and  contracts  of  cor- 
porations in  general,  see  Corporations,  |  388. 

E^ect  of  ultra  vires  acts  and  contracts  of  mu- 
nicipal corporation,  see  Municipal  Corpora- 
tions, jl  225. 
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UNDERTAKINGS. 

Se«  Bail;  Bonds. 

On  appeal  or  writ  of  error,  see  Criminal  Law, 
{  1076;    Justices  of  the  Peace,  i  191. 

UNDERWRITERS. 

See  Insurance. 

UNDUE  INFLUENCE. 

Constructive  trust   in   respect  to  property   ac- 
quired by  undue  influence,  see  Trusts,  f  95. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  i|  70-73. 

UNIFORMITY. 

Constitutional  requirement  as  to  equality  and 
uniformity  of  taxation,  see  Taxation,  i  40. 

UNILATERAL  CONTRACTS. 

See  Contracts,  {  10. 

UNITED  STATES. 

Courts,  see  Courts,  {  363. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 
Of  demispd  premises,  see  Landlord  and  Tenant, 
!§  288-291. 

UNNATURAL  OFFENSE. 

See  Sodomy. 

USAGES. 

See  Customs  and  Usages. 

USURYi 

Z.  USUBIOUS  GONTRAGTS  AHU 
TRANSACTIONS. 

(B)   RiKb*'  and  Remedlen   of  Partlen. 

Application  of  general  statute  of  limitations,  see 
Limitation  of  Actions,  |  49. 

I  100.  One  receiTing  usurious  interest  cannot 
be  deprived  of  the  principal  and  legal  interest 
paid  him. — Paine  v.  Levy  (Ky.)  1160. 

§  100.  Usury  will  not  be  regarded  as  paid 
until  the  legal  interest  and  principal  have 
been  satisfied.— Paine  v.  Levy  (Ky.)  1100. 

I  100.  Where  usury  is  set  up  as  a  defense, 
the  court,  if  asked,  may  apply  the  sums  paid 
as  a  credit  on  the  principal,  but  is  not  war- 
ranted in  so  doing,  where  only  an  abatement 
of  further  interest  is  sought— Taylor  v.  Shel- 
tou  (Tex.  Civ.  App.)  302. 

{  113.  The  burden  is  upon  one  claiming  that 
a  debt  represented  by  a  note  was  usurious  to 
show  what  part  of  the  debt  was  usurious. — 
Paine  v.  Levy  (Ky.)  1160. 

n.  PENALTIIiS    AND    FORFEIT1TBE8. 

I  138.  "Usurious  interest"  as  used  in  Rev. 
St  1895,  art.  3106,  as  amended  by  Acts  1907, 
c.  143,  providing  a  recovery  of  double  the 
amount  of  such  interest,  defined. — Taylor  v. 
Shelton  (Tex,  Civ.  App.)  302. 

{  141.  Defendant,  who  had  taken  usurious 
interest  upon  a  note  held  liable  after  his  as- 
signment thereof  for  the  penalty  provided  bv 
Kjev.  St.  1895,  art  310(},  as  amended  by  Acts 


1907,   c.    143.— Taylor  t.   Shelton   (Tex.   Civ. 
App.)  302. 

i  142.  Usurious  interest  is  recoverable  un- 
der Rev.  St  1895.  art.  3106,  as  amended  by 
Acts  1907,  c.  143,  though  the  principal  sum  has 
not  been  paid.— Taylor  v.  Shelton  (Tex.  Civ. 
App.)  302. 

f  146.  Under  the  statute,  the  taint  of  usury 
forfeits  any  further  interest,  and  thereafter 
leaves  only  the  principal  as  what  is  actually 
owing  to  the  creditor.— Taylor  t.  Shelton  (Tex. 
Civ.  App.)  302. 

VACANCY. 

In  office  of  supervisor  of  roads,  see  Highways, 
{  93. 

VACATION. 

Of  particular  act*,  inatrumeutt,  or  proceeding*. 
See  Execution,  |  163. 

Account  of  executor  or  administrator,  see  Ex- 
ecutors and  Administrators,   §  509. 
Judgment  by  default,  see  Judgment,  {|  137-139. 
Verdict,  see  New  Trial. 

Proceedingt  during  vacation  of  courti. 
Punishment  for  violation  of  injunction,  see  In- 
junction, (  230. 

VAGRANCY. 

Expert  testimony,  see  E2vidence,  {  606. 

VALUE. 

Limits  of  jurisdiction,  see  Courts,  |  223;  Jus- 
tices of  the  Peace,  {  43. 

Of  insurance  policies,  judicial  notice,  see  Evi- 
dence, §  18. 

Of  property  as  measure  of  damages  for  conver- 
sion, see  Trover  and  Conversion,  !  46. 

Opinion  evidence,  see  Evidence,  {  498^^. 

VARIANCE. 

Between  judgment  and  process,  pleadings. 
proofs,  verdict,  or  findings,  see  Judgment,  8§ 

Between  pleading  and  proof  in  civil  actions,  see 
Pleading,  §§  387-395. 

VENDOR  AND  PURCHASER. 

Compensation  of  broker  procuring  conveyance, 
see  Brokers,  §{  40-75. 

Declarations  liy  vendor  as  evidence  against  ven- 
dee and  subsequent  purchasers,  see  Evidence. 
§230. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary  contract  of  sale,  see  Evidence,  §  400. 

Powers  of  sale,  see  Powers. 

Purchasers  pending  suit,  see  Lis  Pendens.  {  24. 

Specific  performance  of  contract,  see  Specific 
Pcrfonnance. 

Validity  of  sales  as  to  creditors  or  sulnequent 
purchasers,  see  Fraudulent  Conveyances. 

Sale*  by  or  to  particular  clatsei  of  person*. 

See  Executors  and  Administrators,  f  327. 

Cotenants,  see  Tenancy  in  Common,  J  19. 

Independent  executors,  see  Executors  and  Ad- 
ministrators, i  7. 

Mortgagors,  see  Mortgages,  {  280. 

iSia{e«  of  particular  specie*  of.  or  ettate*  or 
intereat*  in,  property. 

Lands  held  adversely,  see  Champerty  and  Main- 
tenance, S  7. 

MortRaged  property,  see  Mortgages,  %  280. 

I'ersonsl  property  in  general,  see  Sales. 

Property  of  decedent,  see  Executors  and  Ad- 
ministrators, Ji  :^7. 
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Property  snbject  to  remainder  interest,  see  Be- 

maindcrs,  |  16. 
Public  lands,  see  Public  Lands,  §§  151-175. 
StandinK  timber,  sec  L.ogs  and  Logging,  §  3. 

Sales  o»  judicial  or  other  proceedingt. 
See  B.xecution,  $|  258-269. 
By  executors  or  administrators,  see  Executors 

and  Administrators,  §  327. 
Tax  sales,  see  Taxation,  |  643. 

I.  BEQUISITES  ANS  VALIDITT  OF 

CONTRACT. 

Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  IS  71-76. 

Deposits  to  be  forfeited  on  breacli  of  contract 
as  liquidated  damages,  or  penalties,  see  Dam- 
ages, §  81. 

II.  CONSTRUCTION    AND    OPERA- 

TION  OF  CONTRACT. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary  written  contract,  see  Evidence,  §  400. 

IV.  PERFORHANCE   OF   CONTRACT. 

(A)  Title  and  Kstate  of  Vendor. 

i  133.  Effect  of  a  vendor's  obligation  to  fur- 
nish a  "satisfactory  deed,"  stated. — Clark  v. 
Asbury  (Tex.  Civ.  App.)  286. 

{  1.13.  Wliat  constitutes  a  "good  deed"  with- 
in a  contract  to  convey,  stated. — Clarlc  v.  As- 
bury (Tex.  Civ.  App.)  286. 

I  1,17.  Under  a  contract  for  the  sale  of  land, 
tlie  decision  of  an  attorney  as  the  merchant- 
ability of  the  title,  held  decisive. — Atwood  ▼. 
Fagan  (Tex.  Civ.  App.)  7«5. 

V.  RIGHTS  AND  IXABII.ITIES  OF 
PARTIES. 

Purchasers  at  execution  sales,  see  Execution,  g 
209. 

Purchasers  at  judicial  sales  in  general,  see  Ju- 
dicial Sales,  {  50. 

Purchasers  at  tax  sales,  see  Taxation,  J  734. 

Purchasers  of  mortgaged  property,  see  Mort- 
gages, i  280. 

Purchasers  pending  suit,  see  Lis  Pendens,  (  24. 

(A)  Am  to  Bacit  Other. 

Part  payment  by  purchasers  as  affecting  limi- 
tations, see  Limitation  of  Actions,   §   155. 

(B)  As  to  Third  Peraona  in  General. 

I  214.  Acceptance  of  an  assignment  of  a 
written  contract  for  the  sale  of  land  by  the 
assignee  may  be  by  parol. — Evans  v.  Stratton 
(Ky.)   1154. 

I  214.  Assignment  of  an  accepted  written 
contract  for  tlie  sale  of  land  signed  only  by  the 
assignor  held  valid  and  enforcpsble  against  both 
parties.— Evans  v.  Stratton  (Ky.)  1134. 

i  219.  Evidence  held  to  warrant  a  finding 
of  a  parol  acceptance  of  an  assignment  of  a 
contract  for  the  sale  of  land.— Evans  v.  Strat- 
ton (Ky.)   1154. 

(C)  Bona  Fide  Pnrchaaers. 

From  persons  of  unsound  mind,  see  Insane 
Persons,  }  61. 

i  230.  A  iiurchaser  held  chargeable  with  no- 
tice of  provisions  in  an  unrecorded  deed  through 
which  he  must  trace  title. — Green  v.  Maddox 
(Ark.)  931. 

VI.  REMEDIES  OF  VENDOR. 

Splitting  causes  of  actioa,  see  Action  §  53. 
(A)  Lien  and  Recoverr  of  Land. 

Recovery  of  land  after  bar  of  notion  by  limita- 
tions on  note,  see  Limitation  of  Actions.  { 
170. 


i  265.  A  pnrchaser,  who  assumed  vendor's 
lien  notes  executed  by  his  grantor,  was  bound 
to  make  payment  thereof  to  the  holder  at  ma- 
turity.—Lott  V.  Cousins  (Tex,  Civ.  App.)  270. 

(C)   Action*    for   Damanes. 

I  331.  In  an  action  by  a  vendor  for  damag- 
es, held  that  the  good  faith  of  the  vendee's  at- 
torney in  finding  that  the  title  was  not  a  mer- 
chantable one  as  shown  by  the  vendor's  ab- 
stract was  a  question  for  the  jury.— Atwood 
V.  Fagan  (Tex.  Civ.  App.)  765. 

I  331.  Whether  an  abstract  of  title  showed 
a  merchantable  title  held  one  of  fact. — ^Atwood 
V.  Fagan  (Tex.  Civ.  App.)  765. 

VII.  REMEDIES  OF  PURCHASER. 

(A)  Recovery  o<  Pnrchase  Honey  Paid. 

Deposits  to  be  forfeited  on  breach  of  contract 
as  liquidated  damages  or  penalties,  see  Dam- 
ages, i  81. 

§  338.  Generally  a  sale  of  land  will  be  treat- 
ed as  for  a  stated  price  in  solido,  unless  the 
deed  shows  a  sale  by  the  acre  or  warrants  the 
acreage;  but  equity  will  relieve  against  fraud- 
ulent representations  or  mistake  as  to  quanti- 
ty.—Engel  V.  Powell  (Mo.  App.)  74. 

I  341.  One  suing  for  a  deficit  in  the  acreage 
of  land  Bold  him  held  entitled  to  show  the 
agreement  for  the  sale  and  the  vendors'  rep- 
resentations made  when  and  before  the  con- 
tract and  deed  were  made. — Engel  t.  Powell 
(Mo.  App.)  74. 

VENDORS'  LIENS. 

See  Vendor  and  Purchaser,  {  266. 

VENEREAL  DISEASES. 

EYklse  charges  in  pleading  as  cruelty,  grounds 
for  divorce,  see  Divorce,  {  27. 

VENUE. 

Of  attachment,  aee  Attachment,  (  74. 

n.  DOMICILE  OR  RESIDENCE  OF 
PARTIES. 

f  32.  Where  an  action  was  filed  March  .11, 
1908,  a  plea  of  privilege,  following  exceptions 
and  a  general  denial  to  the  answer,  filed  Jan- 
uary 20,  1010,  is  waived.— Fritter  t.  Pendle- 
ton (Tex.  Civ.  App.)  1186. 

VERDICT. 

Aider  by,  see  Pleading,  S  433. 

Contrary  to  law  or  evidence,  ground  for  new 
trial,  aee  New  Trial,  {  72. 

In  action  for  conversion,  see  Trover  and  Con- 
version, S  68. 

In  action  for  libel,  see  Libel  and  Slander,  { 
125. 

In  civil  actions  in  general,  see  Trial,  |§  329- 
337. 

In  criminal  prosecutions  in  general,  see  Crim- 
inal Law,  f  884. 

On  trial  by  jury  of  issues  in  suit  in  equity,  see 
Equity,  g  381. 

Review  in  civil  cases,  see  Appeal  and  Error, 
S§  930,   99S>-]004,   1070. 

Review  in  criminal  cases,  see  Criminal  Law,  { 
11.59. 

Setting  aside,  see  New  Trial. 

VERIFICATION. 

Of  pleading,  see  Pleading,  {  290. 

VESTED  RIGHTS. 

Protection,  see  Constitutional  Law,  |  O.I. 
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VICE  PRINCIPALS. 

Liability  of  master  for  injuries  to  servant  from 
acts  or  omissions  of  vice  principal,  see  Mas- 
ter and  Servant,  §|  189,  180. 

VILLAGES. 

See  Municipal  Corporations. 

VINDICTIVE  DAMAGES. 

See  Damages,  S  SI- 

VOLUNTARY  ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors. 

VOLUNTARY  DISMISSAL. 

See  Dismissal  and  Nonsuit,  {{  7—12, 


See  Elections. 


See  Gaming. 


VOTERS. 


WAGERS. 


WAIVER. 

See  Estoppel. 

Of  objectiom  to  particular  acti,  inttrumentt, 
or  proceedinfft. 

See  Assignments,  §  68. 

Default  or  delay  in  delivering  goods  sold,  see 
Sales,' i  17(5. 

Insurance  policies,  see  Insurance,  §§  375,  376, 
724,  755. 

Irregularities  and  errors  at  trial  in  general,  see 
Trial,  U  418-423. 

Misconduct  affecting  jury,  see  Trial,  §  317. 

Objection  to  nonjoinder  oi  parties,  see  Parties, 
8  84. 

Performance  of  contracts,  see  Contracts,  J  305. 

Performance  of  contracts  for  public  improve- 
ments, see  Municipal   Corporations,   §  305. 

Pleadings,  see  Pleading,  §§  403-^33. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  §  644. 

Of  Hghtt  or  remediet. 

See  Venue,  {  32. 

Adjustment  or  arbitration  of  loss  under  insur- 
ance policy,  see  Insurance,  §  570. 

Allowance  to  surviving  wife,  husband,  or  chil- 
dren from  estate  of  decedent,  see  Executors 
and  Administrators,  §  189. 

Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  §  753. 

Conditions  in  conditional  sale  or  of  forfeiture 
for  breach,  see  Sales.  $  477. 

Exemption  from  garnishment,  see  Garnishment, 
S  20. 

Forfeiture  of  insurance  policy,  see  Insurance, 
88  S75.  370,  755. 

Landlord's  lien,  see  Landlord  and  Tenant.  S 
254. 

Objections  to  evidence,  see  Trial,  §  105. 

Objections  to  testimony  as  to  transactions  with 
person  since  deceased,   see  Witnesses,  §  181. 

WAR. 

See  Militia. 

WARDS. 

See  Guardian  and  Ward. 

WARNING. 

At  railroad  crossings,  see  Railroads.  $  288. 
From  trains,  see  Railroads,  §  34S». 
Precautions   against   injuries   to   servants,   see 
Master  and  Servant,  U  l.").'}-]55.  I 


WARRANTY.  ' 

Covenants  of.  damages   for  breach,  see  Cove- 
nants, i  130. 
On  sale  of  goods,  see  Sales,  f{  267-283. 

WATERS  AND  WATER  COURSES. 

See  Levees. 

Driving,  floating,  or  rafting  logs,  see  Logs  and 
Logging,  §  15. 

V.   SURFACE  WATERS. 

Spread  of  Johnson  grass  by  diversion  of  sur- 
face waters,  see  Agriculture,  i  8. 

i  119.  One  seeking  to  recover  under  the 
common  law  and  the  statutes  governing  the 
construction  of  railroads  with  reference  to  the 
natural  drainage  of  land  held  required  to  al- 
lege and  prove  negligence.— Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Tolbert  (Tex.  Civ.  App.) 

'Vin.  ARTIFIOIAX  POHSS,  RESER. 

VOIRS,  AND  CHAinTEI.S,  DAMS. 

AND   FLOW  AGE. 

§  171.  A  railroad  company  AeM  liable  for  the 
damages  to  plaintiff's  land  by  flooding  caused  by- 
obstructing  a  stream.— South  Side  Realtv  Co. 
v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  1034. 

f  171.  If  at  the  time  of  the  construction  of 
a  railroad  extraordinary  inundations  have  oc- 
curred within  the  memory  of  men  then  living,, 
their  recurrence  should  be  anticipated  and  pro- 
vided against.— South  Side  ReaKy  Co.  v.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  1034. 

«  171.  Under  Rev.  St  1909,  i  30i9,  relat- 
ing to  the  building  of  bridges,  a  railroad  com- 
pany constructing  its  road  over  a  water  course 
must  leave  openings  sufttcient  as  an  outlet  for 
all  water  that  may  reasonably  be  expected,  but 
need  not  anticipate  unprecedented  floods.— South 
Side  Realty  Co.  v.  St  Louis  &  S.  F.  R.  Co. 
(.Mo.   App.)  1034. 

J  171.  No  one  can  materially  interfere  with 
the  waters  of  running  streams  in  such  a  way 
as  to  invade  the  rights  of  others,  such  interfer- 
ence being  per  se  a  nuisance.— South  Side  Real- 
ty Co.  v.  St.  Louis  &  S.  P.  E.  Co.  (Mo.  App.) 
1034. 

i  178.  In  an  action  for  damages  to  land  by 
floodini?  caused  by  the  obstruction  of  a  stream, 
evidence  held  insufficient  to  sustain  a  finding  of 
?l.<)00  as  the  amount  of  damages  to  the  sale 
of  the  property  by  the  flood.— South  Side  Realtv 
Co.  v.  St  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
10.34. 

8  178.  Measure  of  damages  for  injury  to- 
land  by  flooding  stated.- South  Side  Realty  Co. 
V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  1034. 

8  179.  In  an  action  against  a  railroad  for 
damages  caused  by  obstructing  a  stream,  there- 
by flooding  plaintiff's  land,  evidence  held  to 
raise  a  question  for  the  jury  whether  the  rain- 
fall could  not  have  been  anticipated.— South 
Side  Realty  Co.  v.  St  Louis  &  S.  P.  R.  Co. 
(Mo.   App.)   1034. 

8  179.  Damages  recoverable  under  plain- 
tiff's amended  complaint  in  an  action  against 
a  railroad  company  stated. — Suter  v.  Ft.  Worth 
&  D.  C.  Ry.  Co.  (Tex.  Civ.  App.)  785. 

8  170.  Evidence  in  an  action  -against  a  rail- 
road company  for  injuries  to  plaintiff's  land 
held  insufficient  to  warrant  a  verdict  iu  plain- 
tiff's fuvor.— Suter  v.  Ft.  Worth  &  D.  C.  Uy. 
Co.  (Tex.  Civ.  App.)  785. 

WAYS. 

Public  ways,  see  Highways;  Municipal  Corpo- 

rntioiis.   88  071-700. 
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WEAPONS. 

I  17.  It  was  error  to  refuse  to  Instrnct  that 
accused  did  not  lawfully  carry  a  weapon,  it 
he  took  it  during  an  encounter  between  others, 
and  retained  it  only  to  prevent  a  shooting. — 
Baker  v.  State  (Tex.  Cr.  App.)  686. 

WEEDS. 

See  Agriculture,  I  8. 

WIDOWS. 

Allowance  from  estate  of  husband,  see  Execu- 
tors and  Administrators,  |§  173-189. 

Dower,  see  EKiwer. 

Of  tenant  at  will  as  tenant  by  sufferance,  see 
Landlord  and  Tenant,  {  119. 

Rights  as  to  community  property,  see  Husband 
and  Wife,  {  273. 

WIFE. 

See  Husband  and  Wife. 

WILLS. 

See  Descent  and  Distribution;  Executors  and 

Administrators. 
Powers  created  by  will,  see  Powers. 
Validity,  construction,  and  execution  of  trusts, 

in  general,  see  Trusts. 

H.  TESTAMENTARY  GAPACITT. 

S  28.  Act  March  15,  1894  (Laws  1894,  c. 
76)  was  intended  to  authorize  a  married  wo- 
man to  dispose  of  her  property,  both  general 
and  separate,  by  will,  and  to  supersede  Gen. 
St.  1873,  c.  113,  S  4.— Hankins  t.  Columbia 
Trust  Co.  (Ky.)  4£e. 

IV.  REQUISITES    ANJ>    VAI.IDITT. 

(A)  Nature  and  Essentials  of  Testamenta- 
ry Dispositions. 

§  7.5.  Under  Ky.  St.  §J  4839,  4843  (Russell's 
St.  a  3962,  3968),  a  will  executed  before  the 
creation  of  a  power  of  tippointment  in  testator 
might  operate  as  a  sufficient  execution  of  a 
subsequently  created  power. — Hankins  v.  Col- 
umbia Trust  Co.  (Ky.)  498. 

{  75.  While,  under  Gen.  St  1873,  c.  11.1. 
I  4,  in  force  in  1881,  the  will  of  a  married  wo- 
man devising  her  general  estate  was  void,  the 
will  attempting  to  exercise  a  power  was  not 
void  by  reason  of  the  then  nonexistence  of  thi> 
power,  and  would  become  effective  by  its  ac- 
quisition before  her  death.— Hankins  v.  Colum- 
bia Trust  Co.  (Ky.)  498. 

§  75.  The  will  of  a  married  woman,  execut- 
ed in  1881,  held  a  valid  exercise  of  the  power 
of  appointment  conferred  on  her  in  1894,  under 
Ky.  St.  §§  4839,  4845  fRussell's  St.  SS  3962, 
3968)  and  Gen.  St.  1873,  c.  113,  i  4,  super- 
seded by  Act  March  15,  1894  (Laws  1894.  c. 
76;  Ky.  St.  S  2147  [Russell's  St.  §  46.541).— 
Hankins  t.  Columbia  Trust  Co.  (Ky.)  498. 

(O)  Revocation  and  Revival. 

I  191.  Under  Rev.  St.  1895,  art.  534.5,  the 
will  of  a  wife  held  valid  despite  the  subsequent 
birth  of  a  child. — Pearce  v.  Pearce  (Tex.)  210. 

VI.   OOHSTRTTOTION. 

(A)   General  Rales. 

{  448.  The  presumption  against  intestacy  has 
no  place  in  the  construction  of  a  will  if  the 
words  used  are  clearly  referable  to  other  sub- 
jects than  the  property  omitted. — Buckley  v. 
Hogan  (Ky.)  1139. 


to  propert7_  otherwise  undisposed  of.— Buckley 
V.  Ho 


ji  457.  llongh  testator's  intent  should  Ik 
given  effect  in  view  of  Rev.  St.  1909,  {  583. 
yet  technical  words  should  be  interpreted  in 
their  established  legal  sense. — Wiegand  v.  Woer- 
ner  (Mo.  App.)  596. 

S  461.  Conjunctive  words  will  be  read  as 
disjunctive,  when  necessary  to  effectuate  tes- 
tator's intention.— Shaver's  Adm'r  v.  Ewald's 
Ex'r  (Ky.)  906. 

(D)  Description   o<  Property. 

8  578.  A  general  residuary  clause  passes 
after-acquired  property,  real  or  personal. — ^Dur- 
ham's Adm'r  v.  Clay  (Ky.)  153. 

§  587.  Testatrix's  trustees  held  not  to  have 
acquired  any  title  hj  the  last  clause  of  her  will 

'■-  property  otherwise  — '" ■"  "'    " — "■' — 

:ogan  (Ky.)  1139. 

$  588.  A  residuary  clause  construed  and  held 
not  general.— Durham's  Adm'r  v.  Clay  (Ky.) 
153. 

<E)  Nature  of  Kstates  and   Interests  Cre- 
ated. 

{  602.  A  devisee  held  upon  the  birth  of  a 
child  to  have  acquired  an  absolute  estate  in 
fee.— Pearce  v.  Pearce  (Tex.)  210. 

{  608.  A  devise  held  within  the  rule  in  Shel- 
ley's Case,  the  beneficiary  taking  the  fee.— 
Pearce  v.  Pearce  (Tex.)  210. 

I  619.  A  provision  of  a  will  held  to  create 
an  annuity.— Wiegand  v.  Woemer  (Mo.  App.) 
596. 

(G)  Conditions  and  Restrictions. 

g  656.  The  court  will  not  extend  by  con- 
struction a  condition  in  a  will  beyond  its  nat- 
ural meaning.— Shaver's  Adm'r  t.  E>wald'8  Ex'r 
(Ky.)  906. 

S  657.  Conditions  in  a  will  construed. — Sha- 
vers Adm'r  v.   Ewald's  Ex'r  (Ky.)  906. 

(B)  Estates  in  Trnst  and  Powers. 

Construction  and  execution  of  powers  in  gener- 
al, see  Powers,  $  33. 

Execution  of  trusts  in  general,  see  Trusts,  | 
283. 

Management  and  disposal  of  trnst  property  in 
general,  see  Trusts,  fi  219-268. 

{  684.  A  testamentary  gift  held  a  gift  of  the 
income  of  a  fund  after  deducting  the  tax.  fees, 
and  costs  of  administration.— Caperton's  Ex'x  v. 
Todd  (Ky.)  1163. 

Vn.   RIGHTS  AND  I.IABIIiITIES  OF 
DEVISEES  AND   LEGATEES. 

(A)  Natnre  of  Title  and  Rlvltts  In  Gen- 
eral. 

S  7.S3.  An  annuity  created  by  a  provision  of 
a  will  held  payable  on  the  anniversaty  of  tes- 
tator's death.— Wiegand  v.  Woemer  (Mo.  App.) 
596. 

(C)  Advancements.  Ademption,  Satisfac- 
tion, and  Lapse. 

S  767.  'Testator's  investment  in  land  of  mon- 
ey specifically  bequeathed  adeems  the  bequest. 
—Durham's  Adm'r  v.  Clay  (Ky.)  153. 

§  767.  A  bequest  held  not  adeemed.— Dur- 
ham's Adm'r  v.  Clay  (Ky.)  153. 

jl  767.  A  specific  bequest  is  adeemed  by  a 
change  in  the  property's  form,  only  when  such 
change  is  material.— Durham's  Adm'r  v.  Clay 
(Ky.)  153. 

§  767.  Rule  concerning  ademption  of  devises 
as  affected  by  Ky.  St  f  2068  (Russell's  St.  i 
3844)  stated.— Durham's  Adm'r  v.  Qay  (Ky.) 
l.Vi. 
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<H)  Voi«,   tm^mt*,  «««  Forfeited   nvrim^m 

and  Be««eat«,  mMt  Prop*vt7  «nd 

Imtereata  Dadisvoaed  of. 

g  866.  Undevised  Ijmd  passes  to  testator's 
heirs  at  law. — ^Durham's  Adm'r  t.  Clay  (Ky.) 
153. 

WIRES. 

Of  electric  light  or  power  companies,  see  Elec- 
tricity. 

WITHDRAWAL. 

Of  action,  see  Dismissal  and  Nonsnit,  {{  7-42. 
Of  plea  in  criminal  prosecution,  see  Criminal 
Law,  t  301. 

WITNESSES. 

See  Depositions;  Evidence. 

Experts,  see  Criminal  Law,  SS  474-4ffi;  Evi- 
dence, If  506-528,  544,  548-^560. 

Indorsement  of  witnesses  on  indirtmpnt  or  in- 
formation, see  Criminal  Law,  |  628. 

Opinions,  see  Criminal  Law,  gi  448-483;  Evi- 
dence,  §§   471-560. 

Testimony  of  accomplices,  see  Criminal  T^w,  g 
50S. 

I.  ATTEKDAXCE,  PRODUCTION  OF 

DoouMxarTs,  aitd  oom- 

PEXSATION. 


Absence  of  witness, 

Continuance,    |i 

594,  595. 
Fees  as  itema  of  costs,  see  Costs,  f  184. 


ound  for  continuance,  see 
t-26;    Criminal    Law,    gg 


n.    COMPETElfCT. 

Of  expert  witnesses,  see  Evidence,  {  544. 

(A)  CapaettT    aad    ftvallfloatlona    in    Gen- 
eral. 

f  53.  Rev.  St  1909,  g  5242,  limits  the  cross- 
examination  of  defendant's  wife  to  the  scope  of 
her  direct  examination. — State  v.  McDonougb 
(Mo.)  545. 

§  79.  Whether  a  witness  is  sane  held  a  ques- 
tion for  the  court— State  v.  Whitsett  (Mo.)  555. 

I  79.  Objection  to  testimony  of  witness  on 
ground  of  insanity  held  not  to  be  sustained,  in 
absence  of  request  to  examine  witness  on  voir 
dire  and  motion  to  exclude  testimony. — State  v. 
Whitsett  (Mo.)  555. 

(C)  Testimony  of  Parties  or  Persona  In- 
terested, for  or  aKalnat  Repreaeata- 
ttvea,  SmrviTora,  or  Sncceaaora  in  Ti- 
tle err  Intereat  of  Persona  Deceaaed  or 
Incompetent. 

{  139.  Plaintiff  held  disqualified  to  testify  to 
a  transaction  with  a  decedent  under  whom  be 
claims. — James  v.  Holdam  (Ky.)  435. 

f  139.  An  independent  executor  can  volun- 
tarily resign  as  affecting  his  qualification  as  a 
witness.— Kankin  v.  Uankin  (Tex.  Civ.  App.) 
392. 

{  140.  Under  Rev.  St  1909,  g  6854,  relat- 
ing to  competency  of  witnesses  as  to,  transac- 
tions with  deceased  persons,  a  child  and  heir 
of  intestate  held  not  disqualified  from  testify- 
ing in  behalf  of  the  administrator.— Norvell  v. 
Cooper  (Mo.  App.)  1095. 

g  140.  In  an  action  against  an  administrator 
on  a  note  executed  bj  intestate  the  husband  of 
a  child  and  heir  of  intestate  held  incom|>etent 
to  testify  for  defendant. — Nor\-ell  v.  Cooper 
(Mo.  App.)  1095. 

g  142.  An  officer  of  a  corporation  held  com- 
petent to  testify  in  an  action  against  the  cor- 
poration as  to  transactions  with  a  deceased  per- 
son.—Nashville  Trust  Co.  v.  First  Nat.  Bank 
(Tenn.)  Sll. 


I  159.  Certain  testimony  held  objectionable 
as  concerning  a  transaction  with  a  decedent- 
Jordan  V.  Haasey  (Tex.  Cir.  App.)  804. 

§  160.  Conversations  had  between  heira  of 
a  decedent  and  decedent  in  the  presence  of 
claimant  heU  admissible  under  the  Ciode. — Bar- 
ton V.  Barton's  Adm'r  (Ky.)  902. 

g  177.  Under  Civ.  Code  Prac.  {  606,  aobsec. 
2,  a  party  held  entitled  to  testis  as  to  conver- 
sations with  a  decedent  where  the  adverse  par- 
ty introduced  testimony  as  to  such  conversa- 
tions.— Barton  v.  Barton's  Adm'r  (Ky.)  902. 

g  181.  Plaintiff  held  to  have  waived  the  in- 
competency of  a  witness  by  failure  to  take  time- 
ly objection  thereto. — Norvell  v.  Cooper  (Mo. 
App.)  1005. 

g  181.  The  incompetency  of  a  witness  to  tes- 
tify at  a  second  trial  held  waived  by  failure  to 
object  to  his  competency  at  the  first  trial.— 
Norvell  v.  Cooper  (Mo.  App.)  1095. 

m.  EXAHINATION. 

Of  expert  witnesses,  see  Criminal  Law,  g  485; 

E}vidence,   gg  548-560. 
On   taking  depositions,  see   Depositions,   g   64. 
Review  of  rulings,  see  Criminal  Law,  g  1170^. 

(B)    Croaa-Examlnatlon   and  Re-Exan^na- 
tlon. 

Of  expert  witnesses,  see  Evidence,  g  558. 

g  286.  Evidence  of  certain  facts  held  admis- 
sible on  redirect  examination. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Oroseclose  (Tex.  Civ. 
App.)  736. 

g  287.  The  remainder  of  a  conversation  be- 
tween persons  in  the  absence  of  defendant,  not 
being  necessary  to  present  the  situation  fair- 
ly, held  not  admissible,  though  part  of  it  was 
drawn  out  on  cross-examination  of  the  state's 
witness — State  v.  McDonooch  (Mo.)  545. 

rV.   CBEDIBHiITY,       ZMPEACHMEXT, 

OONTRASIOTION.  AMD  OOB- 

ROBOBATIOir. 

Credibility  of  witnesses  as  affecting  weight  and 
sufficiency  of  evidence,  see  Evidence,  g  588. 

Credibility  of  witnesses  as  question  for  jury, 
see  Trial,  §  140. 

Instructions  as  to  credibility,  see  Criminal 
Law,  gg  785,  786. 

Newly  discovered  impeaching  evidence  as  gronnd 
for  new  trial,  see  Criminal  Law,  g  942. 

Review  of  questions  of  fact  dependent  on  cred- 
ibility of  witnesses,  see  Appeal  and  Error,  i 
994. 

(A)   In  General. 

g  330.  In  a  prosecution  for  rape,  defendant 
held  entitled  to  cross-examine  prosecutrix  di- 
rectly as  to  the  time  of  defendant's  last  act  of 
intercourse  with  her. — Foreman  v.  State  (Tex. 
Cr.  App.)  229. 

(B>  Charaoter  and  Condnct  of  'Wltaeaa. 

g  340.  Defendant  held  not  entitled  to  ^rove 
the  reputation  of  certain  persons  for  virtue 
and  chastity.— Florence  v.  State  (Tex.  Cr. 
App.)  689. 

(D)  Ineonalatent    Statementa   by   'Wltneas. 

g  379.  A  statement  made  by  a  common- 
wealth's witness  before  the  trial  that  she  knew 
nothing  about  the  case  held  admissible  to  con- 
tradict her. — Higgins  v.  (Commonwealth  (Ky.) 
1135. 

g  379.  In  a  proaecntion  for  rape,  evidence 
of  prosecutrix's  statements  to  others  that  she 
had  had  intercourse  with  other  men  mentioned, 
held  admissible  to  impeach  her. — Foreman  v. 
State  (Tex.  Cr.  App.)  229. 
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i  379.  Certain  erideace  held  admissible  for 
purposes  of  impeachment. — Lone  Star  Lignite 
Mining  Co.  T.  Caddell  (Tex.  Cir.  App.)  841. 

i  388.  Alleged  contradictory  statements  are 
inadmissible  to  impMch  a  witness  nnder  Civ. 
Code  Prac.  {I  997,  S86,  unless  a  proper  founda- 
tion is  laid  for  their  introduction.— Higgins  r. 
Commonwealth  (Ky.)  1135. 

I  392.  A  statement  held  admissible  to  con- 
tradict accused's  witness. — Butler  v.  State  (Tex. 
Or.  App.)  230. 

(E)  CoBtmdlettOB  and  Corroboratio>  of 
IVltnes*. 

Corroboration  of  testimony  of  female  in  prose- 
cution for  seduction,  see  Sednction,  {  46. 

i  40fi.  A  book  kept  by  a  decedent  held  ad- 
missible to  contradict  the  testimony  of  a  wit- 
ness.—Barton  V.  Barton's  Adm'r  (Ky.)  902. 

§  406.  E>ridence  that  a  witness  for  the  pros- 
ecution had  made  a  certain  statement  to  de- 
fendant's attorney  held  immaterial  and  inad- 
missible to  contradict  her. — Higgins  v.  Com- 
monwealth (Ky.)  1135. 

WOMEN. 

Married  women,  see  Husband  and  Wife. 

WOODS  AND  FORESTS. 

See  Logs  and  Logging. 

WORDS  AND  PHRASES. 

"AU  the  legatees."— Shaver's  Adm'r  v.  Ewald's 
Ex'r  (Ky.)  906. 

"Annuity."— Wiegan4  t.  Woemer  (Mo.  App.) 
596. 

"Any  proposed  ordinance."— Southwestern  Tel- 
egraph &  Telephone  Co.  v.  City  of  Dallas 
(Tex.)  321. 

"Call  patent."— Hall  y.  Pratt  (Ky.)  900. 

"•Certiorari."— State  ex  rel.  Smith  v.  Uykeman 
(Mo.  App.)  120. 

"Colored  children."— MuUins  v.  Belcher  (Ky.) 
1151. 

"Conspiracy."— State  v.  Racine  Sattley  Co. 
(Tex.  Civ.  App.)  400. 

"Contract"— American  Lead  Pencil  Co.  v. 
Nashville.  C.  &  St.  L.  Ry.  (Tenn.)  613. 

"Convict."— Woodmen  of  the  World  v.  Dodd 
(Tex.  av.   App.)  254. 

"Conviction  of  a  felony."— Woodmen  of  the 
World  V.  Dodd  (Tex.  Civ.  App.)  254. 

""Custom."— American  Lead  Pencil  Co.  v.  Nash- 
ville, C.   &  St.   L.   Ry.   (Tenn.)   613. 

"Deadly  weapon."— State  v.  Belfiglio  (Mo.)  508 ; 
Hartfield  v.  State  (Tex.  Cr.  App.)  1180. 

■"Debt."— Sandifer  v.  Foard  County  (Tex.  Civ. 
App.)  823. 

"Deficiency."— Bailey  v.  Block  (Tex.)  323. 

"Dinkey  engine."— Howard  v.  Waterman  Lum- 
ber &  Supply  Co.  (Tex.  Civ.  App.)  387. 

"Disloyal."- Wade  v.  William  Barr  Dry  Goods 
Co.  (Mo.  App.)  1084. 

■"Either."— Brotherhood  of  I^ocomotive  Fire- 
men &  Enginemen  v.  Aday  (Ark.)  928. 

"Etc."— Louisville  &  N.  B.  Co.  v.  Sewell  (Ky.) 
162. 

"Et  cetera."— Louisville  &  N.  B.  Co.  v.  Sewell 
(Ky.)  162. 

"Exceptions."— Harding  v.  Missouri  Pac.  Ry. 
Co.  (Mo.)  641. 

"Extremities  of  the  bod.v."— Brotherhood  of 
Locomotive  Firemen  &  Enginemen  v.  Aday 
(Ark.)  928. 

"Forcible  detainer."— Willis  v.  Whayne  (Ky.) 
150. 

"Good  deed."— Clark  v.  Asbury  (Tex.  Civ.  App.) 
280. 

"Induced."— State  v.  Johnston  (Mo.  App.)  38. 

"Insane  person."— Pulaski  County  v.  Hill  (Ark.) 
973. 


"Interested  in  business."— Doyle  t.  Scott  (T«x. 

Civ.  App.)  829. 
"International."- Travelers'  Ins.  Hacb.  <3o.  v. 

Travelers'  Ins.  Co.  of  Hartford,  Conn.  (Ky.) 

877. 
"Jurisdiction."- State  ex  rel.  St.  Louis  Dressed 

Beef  &  Provision  Co.  v.  Nixon  (Mo.)  538. 
"Laches."— Walther  v.  Null  (Mo.)  993. 
"Legal  representatives."— Wolfe  v.  Wolfe  (Mo. 

App.)  33. 
"Libel."— Munden  v.  Harris  (Mo.  App.)  1070. 
"Malice     aforethought" — ^Potter    v.     Common- 
wealth (Ky.)  462. 
"Manufacturing  business."— Green  River  Chem- 
ical Co.  T.  Board  of  Trustees  of  Town  of 

Bockport  (Ky.)  1164. 
"Matters  of  contract"— Smith  v.  Taylor  (Ark.) 

634. 
"May."— O'Connor  v.  Weissinger  (Ky.)  1127. 
"Mentioned."— Pearce  v.  Pearce  (Tex.)  210. 
"Necessary."— State  v.  Thornton  (Mo.)  519. 
"Negligence."— Louisville,  H.  &  St  L.  By.  Co. 

v.  SUUwell  (Ky.)  202. 
"Net  value."— Fahle  v.  Connecticut  Mut.   Life 

Ins.  Co.  of  Hartford,  Conn.  (Mo.  App.)  60. 
"Not  hitched."— Miller  v.   United  Rys.   Co.  of 

St.  Louis  (Mo.  App.)  1045. 
"Objections."— Harding   v.   Missouri   Pac.   Ry. 

Co.  (Mo.)  641. 
"Open    account" — Couturie    t.    Roenscfa    (Tex. 

Civ.  App.)  413. 
"Open  house."— Doyle  v.  Scott  (Tex.  Civ.  App.) 

829. 
"Ordinary    care."— Caldwell    v.    Nichol    (Ask.) 

622;   Creamer  v.   Louisville   Ry.  Co.   (Kv.) 

105 ;   Louisville,  H.  &  St  L.  By.  Co.  v.  Still- 

well  (Ky.)  202. 
"Peculiar.'"— Powell  r.  City  of  Columbia  (Mo. 

App.)  76. 
"Pledge."— Nashville   Trust   Co.   v.  First   Nat 

Bank  (Tenn.)  311. 
"Probable  cause."— Wilkerson  v.  McGhee  (Mo. 

App.)  595.  * 

"Property."— Munden    t.    Harris    (Mo.    App.) 

1076;  State  v.  Downman  (Tex.  Civ.  App.) 

787. 
"Qualified   privilege."— De  Van  Rose  ▼.  Thol- 

bom  (Mo.  App.)  1093. 
"Reinvestment''— Globe    Realty    Co.    t.   Lentz 

(K.V.)  882. 
"Right  of   privacy."— Munden   v.   Harris   (Mo. 

App.)  1076. 
"Satisfactory    deed."— Clark    t.    Asbury    (Tex. 

Civ.  App.)  286. 
"Special."— Powell   ▼.   City   of  Columbia   (Mo. 

App.)   76. 
"State.''— Houston  B.  &  W.  T.  Ry.  Co.  v.  In- 

man,  Akers  &  Inman  (Tex.  (3iv.  App.)  27.'>. 
"Stop  to  fill."— Banks  v.  Chicago,  B.  &  Q.  R. 

Co.  (Mo.  App.)  1071. 
"Tending."— Nash  v.  State  (Tex.  Cr.  App.)  709. 
"Total  disability."- Brotherhood  of  Locomotive 

Firemen  &  Enginemen  v.   Aday  (Ark.)   928. 
"Trade   fixtures."— Weeks-Betts   Hardware   Co. 

V.  Roosevelt  Lead  &  Zinc  Co.  (Mo.  Aprt)  35. 
"Transfer."- Union    Trust    &    Savings   Co.    of 

Maysville  v.  Taylor  (Ky.)  196. 
"Travelers'  insurance." — Travelers'  Ins.  Mach. 

Co.    V.    Travelers'    Ins.    Co.    of    Hartford. 

Conn.  (Ky.)  877. 
"Trust."— State   v.    Racine    Sattley   Co.    (Tex. 

Civ.  App.)  400. 
"Unsound  mind."— Pulaski  County  v.  Hill  (Ark.) 

973. 
"Usage."— American  Lead  Pencil  Co.  y.  Nash- 
ville. C.  &  St.  L.  Ry.  (Tenn.)  613. 
"Usurious   interest."- Taylor  v.    Shelton   (Tex. 

Civ.  App.)  302. 
"Vice    principal."— Lantry-Sharpe    Contracting 

Co.  V.  McCracken  (Tex.  Civ.  App.)  3C3. 

WORK  AND  LABOR. 

See  Master  and  Servant.  , 

Claim  against  estate  of  decedent,  for  services, 
see  Executors  and  Administrators,  {  206. 
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Liciu  on  reel  property  for  work  and  materials, 
'  see  Mechanics'  Liens. 
Sharing   profits    as   compensation   for   serrices 

as  detenainiiiK  existence  of  partnersMp,  see 

Partnership,  g  9. 

i  4.  Role  stated  in  regard  to  implied  con- 
tracts for  seryices  which  were  accepted. — Crain 
T.  Miles  (Mo.  Ak>.)  52. 

i  22.  In  an  action  by  real  estate  brokers, 
complaint  in  justice  coart  held  to  present  a 
cause  of  action  based  on  quantum  meruit. — 
Crain  t.  Nilea  (Mo.  App.)  52. 

f  28.  XMdence  held  to  support  a  finding  that 
plaintiff  performed  work  and  furnished  mate- 
rials at  the  request  of  the  agent  of  defendant. 
— Bemmers  r.  Shnbert  (Mo.  App.)  1042. 

WRITING. 

Best  and  secondary  evidence,  see  Evidence,  {§ 
16&-174.  . 

Documentary  evidence,  see  Criminal  Law,  §§ 
44<M45:  Evidence,  |g  359-376. 

Necessity  and  sufBciency  to  constitute  convey- 
ance of  real  property,  see  Deeds,  i  38. 

Necessity  and  sufficiency  under  statute  of 
frauds,  see  Frauds,  Statute  of. 

Parol  or  other  extrinsic  evidence  affecting  writ- 
ings, see  Evidence,  S§  387—456. 

Beduction  of  instructions  to  writing,  see  Crim- 
inal Law,  I  804. 

Requisites  and  sufficiency  to  satisfy  statute  of 
frauds,  see  Frauds,  Statute  of,  {{  105-115. 

WRITS. 

Particvlar  tcriti. 
See    Habeas   Corpus;    Mandamos;    Quo    War- 
ranto; Replevin;  Sequestration. 
Coram  nobis,  see  Judgment,  f  S34. 
Of  certiorari  see  Certiorari. 


WRITTEN  INSTRUMENTS. 

Alteration,  see  Alteration  of  Instruments. 
As  hearsay  evidence,   see   Evidence,   f   318. 
Best    and    seconda'ry    evidence,    see    Criminal 

Law,  i  398;  Evidence,  §§  158-174. 
Cancellation,  see  Cancellation  of  Instruments. 
Delivery  as  escrow,  see  Escrows. 
Documentary   evidence,   see   Criminal  Law,   H 

440-445 ;  Evidence,  |§  359-37a 
Parol  or  other  extrinsic  evidence,  see  Evidence. 

§g  387-^6.  ^ 

Requisites  and  sufficiency  to  satisfy  statute  of 

frauds,  see  Frauds,  Statute  of,  {f  105-115. 

Partioular  dattei  of  in*truments. 

See  Assignments  for  Benefit  of  Creditors; 
Bonds;  Chattel  Mortgages;  Compromise  and. 
Settlement;  Indictment  and  Information;  In- 
suirance;  Mortgages;  Release;  Wills. 

Contracts  in  general,  see  Contracts. 

Deeds,  see  Deeds. 

Deeds  of  trust,  see  Trusts,  {  20. 

WRONGFUL  ATTACHMENT. 

See  Attachment,  gg  368-377. 

WRONGFUL  DEATH. 

See  Death,  |g  33-104. 

WRONGS. 

See  Torts. 

YEAR. 

Estates  for  years,  see  Landlord  and  Tenant. 


Topics  *  BWtlon  (|)  NUMBERS  In  this  Index  *  Dec.  *  Am.  Dig.  Key  No.  Series,  *  Reporter  Indexes  agree 


Digitized  by 


Google 


TABLES  OF  SOUTHWESTERN  CASES 


IN 


STATE  REPORTS 


VOL.  93,  ARKANSAS  REPORTS 


Ark.       8.  W. 

Ark.       a 

.W. 

Ark 

8.  W. 

Ark.        8.  W. 

Ark.        8.  W. 

Ark.       8.  W. 

Ark.       8.  W. 

Hep.         Rep. 

Rep 

pT 

Vol 

Rep. 
P«. 

Rep 
Pg. 

Vol 

Rep. 
Pg. 

Rep. 
Pg.    Vol 

Rep. 
Pg. 

Rep 
Pg. 

Rep. 

Rep 
Pg. 

ntp. 

Rep..        Rep. 

Pfc    Vol    P«. 

Vol 

Pg. 

Vol 

Pg. 

Pg.    Vol.    Pg. 

1     m       768 

85 

124 

618 

205 

124 

614 

290     124 

263 

371 

125 

437 

443 

126 

412 

664     126     1199 

S     123       8(a 

88 

124 

239 

209 

124 

247 

295     124 

257 

376 

126 

443 

447 

125 

139 

676     126     1013 

U     us       26S 

93 

124 

625 

215 

124 

269 

298     124 

788 

382 

126 

423 

464 

126 

122 

585     122       631 

IS     123       783 

103 

124 

26E 

224 

124 

T7« 

301     124 

772 

383 

126 

430 

457 

125 

135 

689     126        99 

20     123       782 

109 

124 

238 

228 

124 

767 

307     124 

762 

389 

125 

643 

4«2 

126 

129 

600    126    loeo 

24     123     1182 

112 

124 

234 

234 

124 

752 

312     124 

769 

392 

126 

417 

472 

125 

124 

606     126     1010 

29     m       798 

119 

124 

241 

240 

123 

790 

313      124 

770 

394 

125 

422 

479 

125 

127 

600     126     1022 

35     123       763 

127 

123 

712 

244 

124 

618 

316      124 

783 

394 

130 

187 

484 

124 

764 

612     128         94 

39     125       661 

140 

124 

1048 

260 

124 

614 

316     180 

167 

397 

126 

439 

490 

126 

132 

621     128         73 

42     123       778 

153 

124 

624 

262 

124 

610 

324     124 

778 

4U6 

126 

416 

490 

12B 

669 

631*   123       804 

46     123       786 

15« 

124 

781 

260 

124 

766 

329      124 

780 

409 

126 

414 

497 

126 

434 

631'   124       771 

S7     124       244 

162 

VU 

764 

263 

124 

1027 

332     124 

774 

416 

126 

420 

603 

125 

423 

631*   126       121 

62     124       2S2 

168 

12> 

8« 

266 

124 

1026 

336     124 

1021 

421 

124 

1037 

521 

123 

399 

681»    126       418 

«6     124       264 

176 

124 

747 

269 

124 

1081 

342      124 

1023 

426 

124 

1029 

630 

124 

606 

631     133       364 

77     123       771 

179 

124 

520 

272 

124 

1025 

346      124 

1045 

430 

124 

1036 

6.17 

126 

1025 

631     134     U99 

79     123       785 

183 

124 

748 

275 

124 

1028 

353      124 

758 

435 

124 

1019 

648 

125 

1030 

632     133       364 

81     123       7S0 

191 

124 

768 

277 

124 

1039 

362      125 

432 

439 

124 

1083 

664 

126 

S76 

632     lU     U9S 

84     124       236 

195 

124 

621 

286 

124 

1034 

368      126 

120 

'Reported  ia  tall,  In  the  Sonthweetem ;  not  reported  In  full  in  Arkansas  Report*. 


VOL.  93,  ARKANSAS  REPORTS 


Page 

Abeles  &  Co.  v.  National  Surety  Go.  (1.33 
S.  W.  3C4)   flat 

Adams  v.  State  J124  S.  W.  7C«) 260 

American  ins.  Co.  v.  McG^ljee  Liquor  Co. 
fl24  S.  W.  2.">2)   62 

Arkansas  Midland  U.  Co.  v.  .T.  B.  Gallo- 
way &  Co.  nXi  8.  W.  .•!»«) fiSl 

Ashley  t.  Ashley  (124  S.  W.  778) 324 

Bank   of   Waldron   t.    Eupor   (12.')   S.   W. 

1022)   009 

Barton  v.  Haltom  (V2r>  S.  W.  418)  *nn\ 

Bell  V.  State  (12.'>  S.  W.  1020) fiOO 

Berman  v.  Shelby  (12.';  S.  W.  124> 472 

Blank  v.  Huddleston  (124  S.  W.  7.S(!) 208 

Bluthenthal  v.  Atkinson  (124  S.  W.  .".10)..  252 
Board  of  Directors  of  St.   Francis  Lovee 

Dist.  V.  FleminK  (125  S.  W.  i:{2.  059)..  490 

Bowman  v.  State  (129  S.  W.  SO) I(i8 

Bowman  v.  Trainer  (131  S.  W.  1019) 435 

Bradford  v.  St.  I^^uis,  I.  M.  &  S.  R.  Co. 

(124  S.  W.  51C)   244 

Brewer  v.  State  (12;'.  S.  W.  127t 479 

Brownson  v.  State  (123  S.  W.  W2) 20 

Biiford  V.  I^wis  (134  S.  W.  11119) 0.12 

B.vle».  Ex  parte  (12C  S.  W.  94)   012 

Cache  Valley   Lumber  Co.  v.   Culver  Co. 

02r>  S.  W.  4.30) 383 

Cnnital  Kre  Ins.  Co.  v.  Davis  (124  S.  W. 

.^20)   179 

Carr  v.  State  (122  S.  W.  031) 58.-> 

Charles  M.  Newton  Trap  Hock  Co.  t.  Good 

UoadH  Machiuery  Co.  (i:W  S.  \V.  304)..   032 

•Reported  in  full,  in  the  Southwestern;  not        'Reported  in  fall,  in  the  Southwestern;    not 
reiwrted  in  full  in  Arkansas  Reports.  reported  in  full  in  Arkansas  Reports. 

134  S.W.  (1341) 


Page 
Charles  T.  Abeles  &  Co.  v.  National  Sure- 
ty Co.  (133  S.  W.  364)   031 

ChicaKo,  R.  I.  &  P.  R.  Co.  v.  Dyal  (124 

s.  w.  771) •esi 

Citizens'  Fire  Ins.  Co.  of  Clarksville,  Ar- 
kansas. V.  Yates  (1.3.3  S.  W.  304) 032 

Cox  V.  Smith  (125  S.  W.  437) 371 

Crosby  v.  State  (124  S.  W.  781) 156 

Crowder  v.  Fonlyce  Lumber  Co.  (125  S.  W. 

417)   392 

Cullin-McCnrdy  Const.  Co.  v.  Vuh-an  Iron 
Works  (124  S.  W.  102.3)  342 

Dale  V.  Bland  (124  S.  W.  1026) 266 

Davis  V.  Davis  (124  S.  W.  52.5) 93 

Donaghey  v.  JIartineau  (1.33  S.  W.  364)..  632 

Farmers'  TTnion  Gin  &  Milling  Co.  ▼. 
Seitz  (124  S.  W.  7S0)    329 

Fidelity  Mut.  Life  Ins.  Co.  v.  Click  (124 
S.   W.   764) 162 

First  Nat.  Bank  of  Lake  Providence,  Lou- 
isiana, V.  Reinman  (125  S.  W.  443) 376 

Fletcher  v.  Lyon  (123  S.  W.  801) 5 

Forte  V.  Chamberlin  (124  S.  W.  2.34) 112 

Fort  Smith  Lifht  &  Traction  Co.  v;  Purcell 
(1&3  S.  W.  ,364) 631 

Franks  v.  Town  of  Holly  Grove  (124  S.  W. 
514> .250 

Gay  Oil  C!o.  v.  Roach  (125  S.  W.  122) 454 

Gersbner  v.    Scott-Mayer  Commission   Co. 

(124   S.  W.  772)    301 

Gibson  v.  Little  Rock  ft  H.  S.  W.  R.  Co. 

(124   S.   W.   1OT.3) 439 


Digitized  by 


Google 


1342 


134  SOUTHWESTERN  REPORTER 


03   ARK.— Continued.  Pas* 

Gilbert,  Ex  parte  (124  S.  W.  762) 307 

Grammer  t.  Blansett  (124  S.  W.  1037)...  421 
GraygoEL  T.  St.  Louis  &  S.  F.  R.  Go.  (12« 

S.  W.  1013) 679 

Grubbs  t.  Nixon  (123  S.  W.  785) 7» 

HaKlia  ▼.  Atkinson- Williams  Hardware  Co. 

(124  S.  W.  518)   86 

Hanna  t.  St  Louis  &  S.  F.  R.  Co.  (124  S. 

W.  614)    205 

Hogue  V.  State  (124  S.  W.  783 ;  130  S.  W. 

167)   316 

Holbrook  v.  Neely  (124  S.  W.  1025) 272 

Hunter  ▼.  State  (124  S.  W.  1028) 275 

Independence  County  t.  Tomlinson  (125  S. 
W.  423)    • 382 

Industrial  Mut.  Indemnity  Co.  t.  Arm- 
strong (124  S.  W.  230) 84 

Insham  Lunjber  -Co.  v.  IngersoU  (125  S. 
W.  139) 447 

Jobe  V.  Caldwell  (125  S.  W.  42.1).'. 603 

Johnson  Berger  &  Co.  v.  Iriquois  Canning 
Co.  ass  S.  W.  364) 632 

Kansas  City  Southern  R.  Co.  t.  Frost  (124 
S.  W.  748) 183 

Leifer  Mfg.  Co.  t.  Gross  (124  S.  W.  1039)  277 

Lewis  V.  Buford  (124  S.  W.  244) .W 

Lewis  T.  Stringbam  (133  S.  W.  364) 632 

Libeeto  v.  Reutiel  (133  S.  W.  364) 632 

Love  V.  Cahn  (124  S.  W.  259) 215 

Lowe  T.  Hart  (125  S.  W.  1030) 648 

KcKewen  t.    St  Louis,  I.   M.   &   S.   R. 

Co.  (124  S.  W.  506) 630 

Majestic  Mill.  Co.  t.  Copeland  (124  S.  W. 

521)    195 

Mattar  Bros.  v.  Winegar  (li»  S.  W.  364)  632 

Merwin  t.  Fussell  (124  S.  W.  1021) 336 

Miller  y.  Hammock  (124  S.  W.  769) 312 

Miller  V.  State  (134  S.  W.  1100) 632 

Montgomery  v.  Arkansns  Cold   Storage  & 

Ice  Co.  (124  S.  W.  768) 191 

Moore  v.  Sharp  (125  S.  W.  601) 39 

Nashville  Lumber  Co.  v.  Barefield  (121  S. 
W.  758)    353 

Newton  Trap  Rock  Co.  v.  Good  Roads  Ma- 
chinery Co.  (133  S.  W.  304) 632 

Okolona  Mercantile  Co.  v.  Greeson  (124  S. 
W.  257)    295 

Paragould  &  M.  R.  Co.  v.  Smith  (124  S. 

W.   776)    224 

Peck-Hammond     Co.     v.     Walnut     Ridge 

School  Dist.  (123  S.  W.  771) 77 

Penix  V.  Rice  (124  S.  W.  747) 176 

Peters  v.  Townsend  (124  S.  W.  2.">o) 103 

Planters'  Mut  Ins.  Co.  v.  Simpson  (125  S. 

W.  121)    'OSl 

Poe  T.  Poe  (124  S.  W.  1029) 426 

Read's  Drug  Store  v.  Hessig-EUis  Drug 
Co.  (125  8.  W.  434) 497 

Remmel  v.  Collier  (125  S.  W.  422;  130  8. 
W.    167) 394 

Roach  V.  Rector  (123  8.  W.  399) 521 

Sadler  v.  Craven  (123  8.  W.  305) 11 

St.  liouis,  I.  M.  &  8.  R.  Co.  v.  Bell  (134 

8.  W.  1199)  632 

St  Louis,  I.  M.   &  S.   R.  Co.  v.   Brown 

(123  S.  W.  76.3) 35 

St  Louis,  I.  M.  &  S.  R.  Co.  v.  Carter  (126 

S.  W.  99)    589 

St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Clements 

(123  8.  W.  78.3) 15 

•Reported  in  full,  in  the  Southwestern;    not 
reported  in  full  in  Arkansas  Reports. 


Pas* 
St  Louis,  I.  M.  &  S.  R.  Co.  t.  Dallas  (124 

S.  W.  247)   209 

St  liouis.  I.  M.  &  S.  R.  Cq.  t.  Davis  (124 

S.  W.  754) 4S4 

St  Louts,  I.  M.  &  S.  R.  Co.  T.  Jones  (125 

S.  W.   1025)    537 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Magness 

(128  8.  W.  786) 46 

St  Louis,  I.  M.  &  S.  R.  Co.  y.  Murphy 

•    (134  S.  W.  1199) 632 

St  Louis,   I.  M.  &  8.  R.  Co.  t.  Pollock 

(123   S.  W.   790)    240 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Rhoden 

(123  8.  W.  798)   29 

St.   LouisLj.   M.  &  8.   R.  Co.  v.  Rogers 

(126  S.  W.  375,  1199) 564 

St  Louis,  I.  M.  &  8.  R.  Co.  v.  Rush  (123 

S.  W.   804) •631 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Townes 

(124  S.  W.  1036)  430 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Waldrop 

(123  S.  W.  778)  42 

St  Louis,  I.  M.  &  S.  R.  Co.  v.  Walker 

a25  S.  W.   135)    u 457 

St  Louis,  I.  M.  &  S.  R.  Co.  v.  Weatherly 

(124  S.  W.  ia31) 200 

St.  Louis.  I.  M.  &  8.  R.  Co.  v.  Wells  (124 

8.  W.  524)  153 

St.  rx)uis.  I.  M.  ft  8.  R.  Co.  V.  White  (125 

8.  W.  120)  .-. 36S 

St  Louis  Southwestern  R.  Co.  v..  Buidg 

(124  S.  W.  239) 88 

St.  Louis  Southwestern  R.  Co.  v.  Jackson 

(124  S.  W.  241)   110 

St.  Louis  Southwestern  B.  Co.  v.  OUphant 

(125  a  w.  121)  •esi 

St  Louis  &  N.  A.  R.  Co.  ▼.  Bratton  (124 

S.  W.  752)    234 

St  Louis  &  8.  F.  R.  Co.  v.  Caldwell  (124 

S.  W.  10.34)    286 

St  Louis  &  S.  F.  R.  Co.  V.  State  (125  S. 

W.  643)    389 

Salyera  v.  Legate  (125  S.  W.  1010) 60C 

School  Dist.  No.  4  ♦.  School  Dist  No.  84 

(12*  S.  W.  238)   109 

Sellers  v.  State  (124  S.  W.  770) 313 

Sherman  v.  Chicago,  R.   I.   ft  P.  R.  Co. 

(123  8.  W.  1182)   24 

Shlnn  V.  State  (124  S.  W.  263) 29ft 

Smith  V.  BoBwell  (124  S.  W.  :?64) 66 

Southern   Anthracite   Coal   Co.   v.   Bowen 

(124   S.   W.   104S) 140 

Spear  Min.  Co.  v.  Shinn  (124  S.  W.  1045)  346 

State  v.  Clay  Conntv  (124  S.  W.  757) 22<» 

State  T.  Peyton  (125  S.  W.  416) 40« 

StBtp  V.  Southwestern  Land  ft  Timber  Co. 

(120   S.   W.  7.3)    621 

Swaim  v.  Morris  (125  S.  W.  4-32) 362 

Sweeden    v.    Atkinson    Imp.    Co.    (125    S. 

W.  439)    397 

Terre  Noir  Drainase  Dist  No.  3  v.  Thorn- 
ton (124  S.  W.  774)  3.32 

Tharp  v.  Bamett  (124  S.  W.  1027) 263 

Thompson   Cotton  Co.   v.  Gullick  (134  8. 
W.  1199)    631 

Valley  Planting  Co.  v.  Wise  (123   8.  W. 
768)    1 

Walker  v.  City  of  Fayetteville  (125  S.  W. 

412)    443 

Warren  ft  O.  V.  R,  Co.  v.  Waldrop  (123 

S.  W.  792) 127 

Weller  v.  Studebaker  Bros.  Mfg.  Co.  (125 

S.   W.  129)    462 

Western  TTnion  Tel.  Co.  v.  Crenshaw  (125 

S.  W.   420)    415 

Western  T^nion  Tel.  Co.  v.  Tucker  (134  8. 

W.  1190)    631 

Wheatley  v.  State  (125  S.  W.  414) 409 

Williams  v.  State  (123  S.  W.  780) 81 

•Reported  in  full,  in  the  Southwestern;    not 
reported  in  full  in  Arkansas  Reports, 


Digitized  by 


Google 


TABLES  OF  SOUTHWESTERN  CASES  IN  STATE  REPORTS 


1343 


VOL.  149,  MISSOURI  APPEAL  REPORTS 


Mo.  A.    S.  K. 

Mo. 

A.    S.  W. 

Mo. 

A.     S.  W. 

Mo.  A.     8.  W. 

Mo. 

A.     S.W. 

Mo.  A. 

B.W. 

Ho. 

A.    S.  W. 

Rep. 

Rep. 

Rep 

Rep. 

Rep 

Rep. 

Rep. 

Rep. 

Rep 

Rep. 

Rep 

Rep. 

Rep 

Rep. 

Hg.    Vol 

pk- 

Pk. 

Vol. 

Pg. 

pk. 

Vol. 

Pg. 

Pg.    Vol. 

Pg. 

Pg. 

Vol. 

Pg. 

Pg. 

Vol. 

Pg. 

Pg. 

Vol.    Pg. 

1     129 

57 

U9 

130 

110 

210 

130 

403. 

317     130 

394 

413 

180 

476 

520 

131 

120 

609 

129       745 

8     129 

252 

121 

130 

96 

223 

130 

445 

331     130 

107 

428 

129 

1049 

526 

131 

124 

621 

129       726 

12     129 

32 

128 

130 

64 

231 

130 

381 

338      130 

40 

432 

ISO 

66 

6it4 

1S1 

U8 

631 

129       477 

2i     129 

«6 

134 

ISO 

130 

243 

130 

103 

351      WO 

111 

439 

ISO 

364 

539 

181 

129 

638 

129       731 

47     130 

448 

144 

130 

60 

265 

129 

1033 

364     130 

89 

456 

130 

441 

545 

UO 

1125 

648 

129       727 

58     130 

EU3 

153 

130 

98 

259 

130 

87 

360     130 

85 

467 

l.^ 

606 

646 

in 

114 

656 

129       739 

61     130 

66 

157 

129 

1016 

266 

130 

82 

367     129 

981 

482 

130 

474 

650 

130 

U20 

668 

129       722 

72     ISO 

99 

163 

129 

1070 

274 

180 

129 

S69     129 

1066 

489 

131 

U6 

B64 

130 

829 

675 

129       777 

78     130 

166 

166 

129 

106O 

278 

130 

48 

372     130 

78 

493 

130 

iia4 

676 

129 

742 

694 

129       734 

97     129 

1073 

170 

130 

62 

286 

129 

1025 

378      WO 

93 

498 

130 

mi 

5S3 

129 

748 

708 

129       475 

102     129 

1023 

177 

129 

1014 

291 

130 

73 

379     130 

449 

501 

ISl 

.117 

58.5 

129 

481 

715 

129       759 

IM     129 

1024 

181 

130 

13( 

301 

128 

983 

384     130 

437 

607 

130 

1123 

694 

129 

753 

724 

129       45S 

107     129 

979 

m 

130 

373 

306 

130 

80 

397     130 

386 

511 

130 

U20 

601 

129 

749 

733 

129       726 

m     130 

7« 

200 

130 

407 

314 

129 

989 

407     129 

1066 

51S 

130 

U26 

VOL.  149,  MISSOURI  APPEAL  REPORTS 


Page 

Abbott  ▼.  Fidelity  Trust  Co.  x (130  S.  W. 

1120)    511 

Abercrombie  v.  Kansas  City   (131    S.   W. 

129) 539 

Adams  v.  St.  Louis  &  S.  F.  R.  Co.  (130  S. 
W.    48) 278 

Anderson  v.  Meyer  Bros.  Drug  Co.  (130 
S.  W.  829) 554 

Anderson  v.  St.  Louis  &  S.  F.  U.  Co.  (130 
S.   W.    82) 266 

Aultman  &  Taylor  Macliiuery  Co.  v.  Or- 
gan (129  S.  W.  1023) 102 

Austin  T.  St.  Louis  &  S.  F.  It.  Co.  (130 
S.  W.  385) 397 

Babbitt  v.  Chicago  &  A.  R.   Co.   (130  S. 

W.    364) 439 

Bailey  v.  Stix,  Baer  &  Fuller  Dry  Goods 

Co.  (129  S.  W.  739) 656 

Baird  v.  First  Nat.  Banli  of  Campbell  (129 

S.  W.  981) 367 

Barnes  v.  Barnes  (131  S.  W.  114) 546 

Bamett  r.  Star  Paper  Mill  Co.  (130  S.  W. 

1121) 498 

Bigham  v.  Tinsley  (130  S.  W.  506) 467 

Brosius  V.  Sunflower  Lead  &  Zinc  Co.  (130 

S.   W.    134).. 181 

Canterbury  v.  Kansas  City  (131  S.  W.  120)  520 
Cathey  v.  St  Louis  &  S.  F.  R.  Co.  (130  S. 

W.    130) 134 

ChUton  V.  Halstead  (130  R.  W.  60) 144 

Chrisco  Bros.  v.  Carroll  (130  S.  W.  93). ..  378 
City  of  Caruthersville  v.   Barnett  (129  S. 

W.    1070) 162 

Coleman  T.  Treece  aSO  S.  W.  56) 61 


Page 
Connor  t.  Wabash  R.  Co.  (129  S.  W.  777)  675 
Coonan  v.  City  of  Cape  Girardeau  (129  S. 

W.    745) 600 

Cowan  V.  Western  Union  Tel.  Co.  (129  S. 

W.    1066) 407 

Creason  v.   St   Louis,  I.  M.  &  S.  R.  Co. 

(130  S.  W.  445) 223 

Cronan  v.  .St.  Louis  &  S.  F-  R-  Co.  (130 

S.  W.  437) 384 

Decker  t.  Missouri  Pac.  R.  Co.  (131  S.  W. 

118)    534 

De  Lisle  v.  St  I>ouis  &  S.  F.  R.  Co.  (129 

S.    W.   252) 8 

Desgranges  v.  Newbauer  (129  S.  W.  759). .  715 
Dillender  v.  St.  Louis  &  S.  F.  R.  Co.  (130 

S.    W.   107) 331 

Dixon  V.  Jackson  Exch.  Bank  (129  S.  W. 

481)   585 

Doerner  v.  St.  Louis  &  S.  F.  R.  Co.  (130 

S.  W.  62) 170 

Dorris  V.  Cronan  (129  S.  W.  1014) 177 

Dorris  v.  Dorris  (129  S.  W.  979) 107 

Edmonson  t.   Tx>van   Carriage   &   Harness 

Co.  (130  S.  W.  64) 128 

Elliott  V.  Quails  (130  S.  W.  474) 482 

Evans  v.   St.    I^uis,   I.  M.   &   S.   R.   Co. 
(129  S.  W.  1050)..... 166 

Farrar  v.  Rt  Louis  &  S.  F.  R.  Co.  (130 

S.   W.    373) 188 

Forsythe  v.  Albright  (130  S.  W.  1126) 515 

Gardner  r.  Eldridge  (130  S.  W.  403) 210 


Digitized  by 


Google 


1344 


134  SOUTHWESTERN  REPOBTEB 


149  MO.  APP.-Coi>tlnu«4.         Pas* 
Grant  t.  St.  Louis,  I.  M.  &  S.  R.  Co.  (130 
S.  W.  80) 306 

Hall  T.  Smith  (130  S.  W.  449) 379 

Ham  V.  St.  Louis  &  S.  F.  R.  Co.  (130  S. 

W.    407) 200 

Haven  v.  Home  Ins.  Co.  (130  S.  W.  73). . .  201 
.  Howell  V.  WabasU  R.  Co.  (129  S.  W.  725)..  621 

Hunter  v.  Mathewson  (129  S.  W.  749) 601 

Hunter  t.  Wabash  R.  Co.  (130  S.  W.  103)  243 

International  Stork  Food  Co.  y.  Burkbead 
(129   S.   W.    1025) 28C 

International  Text  Book  Co.  ▼.  Yount  (129 
S.  W.  748) 683 

Joplin  Supply  (36.  v.  West  (130  S.  W.  156)    78 

Kellogg  T.   City  of  KirksviUe  (129  S.  W. 

57)   ,. 1 

Kile  T.  Union  Electric  Light  &  Power  Co. 

(130  S.  W.  80). 354 

Kirn  t.  Cape  Girardeau  &  C.  R.  Co.  (129 

S.    W.    475) 708 

Kraemer  v.  Ward  (130  S.  W.  66) 432 

Leach,  Ex  parte  (130  S.  W.  394) 317 

J^e  Levy  &  Co.  v.  Smith  (129  S.  W.  980). .  314 

Levy  &  Co.  v.  Smith  1129  S.  W.  989) 314 

Listen   V.   St.  Louis  Transfer  R.   C!o.  (130 

S.   W.   381).... 231 

Louisiana  Purchase  Exposition  Co.  t.  Em- 
erson (129  S.  W.  753) 594 

liumerate  v.  St.  Lonis  &  S.  F.  R.  Co.  (130 

S.  W.  448) 47 

McDaniel  y.  Emmick  (130  S.  W.  129)... .  274 
McHaney  y.  St.  Louis  &  S.  F.  R.  Co.  (129 

S.   W.    1065) 369 

Maness  y.  Joplin  &  P.  B.  Co..  (130  S.  W. 

87)    2.')9 

Manzke  y.  Goldenberg  (129  S.  W.  32) 12 

Mathews  y.  Eby  (129  S.  W.  1016) 157 

MIchie  y.  Grainger  (129  S.  W.  083) 301 

Miller  y.  Dorsey  (129  S.  W.  66) 24 

Miller  y.  Snyder  (129  S.  W.  1073) 97 

Mitchell  y.  Saraford  (130  S.  W.  99) 72 

Moudy  y.  St.  Louis  Dre.ssed  Beef  &  Provi- 
sion Co.  (130  S.  W.  476) 413 

Murphy  y.  St.  Ijouis  SoutJiwestern  R. 
Co.  (129  S.  W.  1083) 255 


Pas« 

Neel  V,  Byus  (130  S.  W.  76) Ill 

Neil  v.  Cunningham  Store  Co.  (130  S.  W. 
503) 53 

O'Connell  y.  Missouri  Pac.  R.  Co.  (131  S. 
W.    117) ,. 501 

Petty  y.  St.  Louis  &  S.  F.  B.  Co,  (130  S. 

W.    85) 300 

Petz  y.  Hoffman  (130  S.  W.  98) 153 

Polster,  State  ex  rel.,  v.  Miles  (129  S.  W. 

731) 638 

Raines  v.  Tetley-Klein  Lumber  Co.  (129  S. 

W.    742) 57« 

Robinson  y.  Robinson  (129  S.  W.  725)....  733 

Savage  y.  Burkhead  (129  S.  W.  1025) 28S 

Settles  y.  Moore  &  Scobec  (129  S.  W.  455)  724 
Severn  y.  St.  Louis  &  S.  F.  R.  Co.  (129 

S.   W.   477) 631 

Shepard  v.  Tinsley  (129  S.  W.  1040) 428 

Short  V.  Morrison  (130  8.  W.  78) 372 

Simms  v.  Gilmore  (130  S.  W.  1120) 550 

Smith  y.  Mount  (li»  S.  W.  722) 668 

State  y.  Bales  (130  S.  W.   Ill) 351 

State  y.  Gamma  (129  S.  W.  734) 694 

State  V.  Johnson  (130  S.   W.  110) 119 

State  V.  Nicholas  (130  S.  W.  96) 121 

State  y.  Stike  (129  S.  W.  1024) 104 

State  ex  rel.  Polster  v.  Miles  (129  S.  W. 

731)    638 

Stewart  v.  St.  Louis  Southwestern  R.  Co. 

(130  S.  W.  441) 456 

Sutherland    v.    Garetson-Orcason    Lumber 

Co.  (130  S.  W.  40) 338 

Swift  &  Co.  y.  Wabash  R.  Co.  (131  S.  W. 

124)   528 

Tickell  y.  St.  Lonia,  I.  M.  &  S.  R.  Co.  (12» 
S.   W.  727) 648 

Walton  y.  Fraternal  Aid  Ass'n    (130  S.  W. 

1124)   498 

Williams  y.  Kansas  City  Elevated  R.  Co. 

(1.31  S.  W.  115) 489 

Woods  v.  Missouri  Pac.  K.  CSo.  (130  S.  W. 

1123)    807 

Wright  y.  Sebastian  aSO  S.  W.  1125) 645 


van  PUBLissuia  co.,  fbimtsb*,  m.  tavl,  ■not. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


HARVARD  LAW  LIBRARY 


*■*"   "   'Digitized  by 


£22^] 


